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VI R G IN I A :

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

JANET FARLEY }
4017 Majestic Lane }
Fairfax, Virginia }

Plaintiff }

vs.
ROLAND E. GOODE, D.D.S.
7257 Maple Place
nnandale, Virginia

}

}
}
)

AT LAW NO. 38137

.Defendant .._"~_
MOTION FOR JUDGMENT

COMES NOW the Plaintiff, Janet Farley, and moves this

onorable Court for judgment against the Defendant, Roland E. Goode

'n the amount and on the grounds hereinafter set forth.

1. At all times pertinent hereto, Defendant was a

practicing in the state of Virginia, and holding himself

ut to the public as a competent, qualified and skilled dentist,

pecializing in the diagnosis and treatment of.cases involving

eeth, gums, and extractions of teeth~ that Defendant was engaged

'n such practice at 7257 Maple Place Anriandale, Fairfax County,

irginia.

2. That approximately fifteen years ago, plaintiff

the services of Defendant for the care and treatment of

er teeth and gums and for treatment as long as might be necessary

continued to see Defendant for proper care and treatment of

teeth and gums up to August, 1976~saidDefendant accepted
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aid professional employment and impliedly agreed to exercise and

se a high degree of specialized ~r9fessio~al skill and ca!e in
the examination, care and treatment of her teeth and in the

necessary treatment thereafter.

3. Through the course of said relationship, Defendant

performed certain examinations and treated Plaintiff~ but due

to his negligence, failed to properly examine, diagnose, and

treat her for a periodontal disease of her teeth and gums which

occurred over a period of time~ he extracted a tooth on

August 23, 1976 which could and should have been saved~ he failed

to take proper notice of Plaintiff's complaints, and he failed
to prevent or curtail the periodontal disease which she now has~

he failed to exercise reasonable skill, diligence and care,

ordinarily exercised by members of the dental profession in this

and similar localities in the same and general line of practice.

4. Defendant was negligent and careless and departed

from the standards of care aforesaid with the plain disregard of

the rights of Plaintiff, and with an almost wanton indifference

to the obligations owed to Plaintiff.

S. As the sole and proximate result of such negligence,

carelessness and departure from standards of care aforesaid,

Plaintiff was caused to suffer great and excruciating pain and

mental anguish~ was unable to go about her business, thereby

losing income from her employment~ was unable to properly and

comfortably attend, conduct and engage in her personal affairs~

has incurred, and will inthe future, i.ncurdoctors', hospital

and related bills in an effort to contract and be treated and
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cured of her periodontal disease.
WHEREFORE, Plaintiff moves for judgment against the

Defendant in the su.m of One Hundred Fifty Thousant Dollars

($150,000.00), alon9 with her costs.

/s/ Janet Farley, by counsel
JANET FARLEY

A. Albert BalavageCounsel for Plaintiff

PLEA OF THE STATUTE OF LIMITATIONS

COMES NOW defendant, by counsel, and files this his

Plea of the Statute 6f Limitations based on the following:

1. The plaintiff's claims are barred by the two-year

statute of limitations.

WHEREFORE, these premises considered, defendant prays

that this case be dismissed with prejudice.

IS/'Roland E. Goode
,Roland E. Goode
by counsel

ANSWER AND GROUNDS OF DEFENSE
COMES NOW defendant, by counsel, and for his Answer

and Grounds to the Motion for Judgment previously exhibited

against him does state and allege as follows:

1. The defendant denies as phrased the allegations
, .

of the first numbered paragraph of the plaintiff's Motion for

Judgment.

2. The defendant denies as phrased the allegations

of the second numbered paragraph of plaintiff's Motion for

Judgment.
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3. The defendant denies the allegations of the third

numbered paragraph of plaintiff's Motion for Judgment

4. 'rhe defendant denies the.allegations of the fourth

numbered paragraph of plaintiff isMotion for~udgment.

5. The defendant denies the allegations of the fifth

numbered paragraph of plaintiff's Motion for Judgment.

AND NOW having fully answered plainiff's MOtion for

Judgment, and by way of further answer thereto, defendant

alleges the defenses of the expiration of the bodily injury

statute of limitations, contributory negligence, and assumption

of the risk. Furthermore, he expressly reserves the right

to amend his responsive pleadings as further information

comes to his attention through the discovery process.

AND NOW having fully answered plaintiff's Motion for
Judgment, the defendant prays that the same be dismissed

and that he rnayhave his costs on his behalf expended.

Is/Roland E. Goode
ROLAND E. GOODE
by counsel

SLENKER, BRANDT, JENNINGS & 0'NEAL
By: /s/ John J.Brandt

Counsel for Defendant
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VIRGINIA:

Fairfax, Virginia

1

:

:

..

..

.'..•.~

: AT LAW NO. 38137
:

ALBERTA. BALAVAGE, Esq., i0560 Main street,
Fairfax, Virginia 22030, Counsel for the'P];a'nel.ff.

THE HONORABLE LEWIS D. MORRIS't and a jury.

Tuesday, June 7, 1977

JOHN J. B~iDT, Esq., Slenker, Brandt, Jennings
and O'~eal~ 2936Cha~n Bridqe Road, Oakton,
Virginia 22124, Counsel for the Defendant.

IN THE CIRCUIT tOURT FOR THE COUNTY OF FAIRFAX

Plaintiff,

De:F.Emdant.

VB.

BEFORE:

APPEARANCES:

The trial cOminenced at 10:00 o'clock a.m.

ROLAND E. GOODE,

- - - - - - - - - - - - ~ ~ - ~ x

JANET FARLEY,

i/lm

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
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1

2

3

4

PRO C E E DIN G S- •.. ..•.• •..... -- -- - - - - -
* * * * * * * * * * * • * * * * * * * * *
THE COURT: Call your first witness.

MR. BALAVAGE: Call Mrs. Farley.

5 Whereupon,

6 JANET FARLEY,

7 was called as a witness by and in her own behalf, and,

8 having been previously duly sworn, was examinedaAci

9 testified as follows:

10 DIRECT EXAMINATION

it

12

13

14

15

BY MR. BALAVAGE:

Q Will you state your name please?
A Janet Farley.

Q And I think we are going to need you to speak up

just a little bit so we can hear you back he~e.

16 A My.name is Janet Farley.

17

18

THE COURT: Every member of the jury has to .hear.

I have to hear.and the defe~dant has to hear yoU. Talk to

19 Mr. Balavage.

20

21

22

23

Q

A

THE WITNESS: Janet Farley.

BY MR. BALAVAGE:

Where do you live?

401 Southern Majestic Lane, Fairfax.

DEO REPORTING
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1

2

Q

A

And what kind of work do you do?
. .

I'm a clerk typist for the County Environmental

4

3 Management.

4 Q Mrs. Farley, did there come a time -- did there

5 come a time when you became a patient of Or. Roland Goode,

6 the defendant in this case?

7

8

9

10

A

Q

A

Q

Yes.

When was that approximately?

Approximately 65, 66, somewhere.

Now do you have any recollection as to why you

11 went to see Dr. Goode back in that period of time?

12

13

A

Q

We chose Or. Goode as a family dentist.

All right, during the period of time up till 1969,

14 did you have any work done by Or. GOOde on your teeth?

15

16

17

18

A

Q

A

Q

To 1969?

Yes.

Yes, he capped.

And will you tell the jury briefly what kind of

19 work he did on your teeth; what it was he capped?

20 A Capped 12 teeth, m¥ upper teeth, 12 teeth, four

21 on the bot tom.

22 Q Now were these individual caps or were they what

23 I might calla bridge cap?

DEO REPORTING
931.3434 7



1

2

A

o

5

They're all together. 'l'heyare capped together.
After Dr. r~ode -- by the way, approximately what

3 did Dr. Goode charge for that capping job?

4

5

A

o
It was somewhere in the area of $2000.
After Dr. Goode had performed that dental work for

6

7

you, when was it you next saw him, .that you next called to
his office?

8

9

10

A

o
A

It was 1972, I believe it was.
Can YOU remember what that was for?
well, Dr. Goode would check my teeth and the

11 hygienist would clean my teeth.

12 o Now in 1972 -- going back to when Dr. Goode

13

14

15

concluded his capping work that you have told us about, did

Dr. Goode give you any instructions whatsoever in so far as
dental hygiene is concerned?

16

17

A

o
He did not.

Did you at that time know anything about

18 periodOntal disease or anything connected with it?

19

20

A

Q

I did not.

When you saw Dr. Goode ~n 1972, are you able to

21

22

tell us how many times you saw him in that year? I believe

he has a chart here that furnishes

23 A (Interposing) I don't know if it was once or twice

DEO REPORTING
931.3434 . 8



6

1 in 72 that I saw Dr. Goode.

2 o All right. 'In 1972 when you Saw Dr. Goode for
3 whatever purpose it was, were you given any instructions on
4 dental hygiene?
5 A I was not. I was told',t:9 brush mY teeth very
6 lightly with a really soft brush because my teeth are capped
7 in plastic, so that the plastic would not wear off, were the
8 instructions I was ever given by Dr. Goode or his hygienist.

9 o Did you have occasion for whatever reas~n,'"it',:mliy
, 10 have been to call on Dr. Goode in 1973?

11 A I did go to Dr. Goode in 73. I went to Dr. Goode

12

13

14

15

several times because I was concerned because the caps were
wearing off and the gold underneath was ,showing and I would
go to him and 'ask him if he cQuld grind it down so the gold

would not show.

16

17

18

Q

A

Q

Did he do that sort of work?
He 'did that several times.
Did he also during the course of these treatments

19 on these caps do any what they call painting to your know-

20 ledge?

21 A That was about three or four years later he did
22 suggest after he had ground the gold off several times that
23 he would try to paint over the caps and he did paint three

DEO REPORTING
931.3434,
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7

1 teeth over but that didn't stay on.

2 o In 1973 when you saw Dr. Goode for -- as many

3 times a8 you did and for whatever reason which we will
4 later show the jury how many times you saw him by chart,
5 did he in 1973 ever qiveyou instructions on the care, dental
6 hygiene care?

7

8

A

Q

He did not.
I believe you indicated to the jury stated to

9

10

11

the jury that up to the year of 1973 you may have seEm hini
for a cleaning and checking either once or possibly more,
is that correct?

12 A

Q

Yes.
.During that time would you tell the jury briefly

14

15

what that routine was, who did the cleaningJ who talked to
YOUf who did what?

16 A Well I would go to Dr. Goode's office and his

17

18

19

20

21

hygienist would take me into her office and clean my teeth
and scrape some and polish mY teeth but dental floss was
never used on the teeth that are crowned and then Dr. Goode
would come in and look at.my mouth and say everything looks
fine.

22 Q Up to that time did Dr. GOode ever conduct a
23 probing examination of your teeth?

DEO REPORTING
931.3434 10



1

2

3

4

A

A

Q

Dr. Goode did not,lprobe my mouth at all.
Did you see Dr. GOode in 1974?

Yes, I did.
Are you able to tell us what the -- the last

a

5 month in 1914 was that you saw Dr. GOode?
6

7

8

9

A

o
A

Q

I believe it was November.
And did you see him once or twice?
Twice I think.
All right, now in November of 1974 again did

10 Dr. Goode give you any instructions on dental hygiene?
11 A No, the only t.hinghe t.oldme was not t.obrush my
12 teeth hard, to brush them very lightly so the caps would not

13 wear off, the plastic wOuld not wear off.

14 Q In November of 1974 did Dr. GoOde conduct a probe

15 examination of your ll\Outh?
16 A No, he did not.
17 Q In 1974 when in Novilmber of 1974 when you saw

18 Dr. Goode did you relate to him any problems that you were

19 having with your teeth?

20 A Well I did ask Dr. Goode -- I was having some
21 bleeding, you know, when I wOULd brush my teeth they would
22 bleed and I asked him but he just said that is nothing to
23 worry about, your teeth are in good shape; your teeth will

DEO REPORTING
931.3434 11



1

9

last a lifetime because they have been capped.

2 o Did you have any conversation with Dr. Goode inllO-

3

4

far as the stability of your teeth were concerned during. that
November visit?

5 A I did mention to Dr. GOOde that there were teeth

6

7

8

in tbe lower right section that were loose and he just didn't
give me a direct answer and I assumed beCause my teeth were.
capped that this was causing the looseness. I had no idea.

9 Q The teeth that you mentioned to Dr. Goode that were

10

11

12

13

14

15

16

17

18

19

loose in 1974, in November of 1974, Were any of those teeth
subsequently later pulled?

A One tooth was pulled.
Q And wherlwas that pulled?
A In 1976.

Q By whom?
A By Dr. Goode.
Q In'November of 1974, in that period of time, do you

have a recollection as to whether or not you were havinq any

spacing problems in your teeth?

20 A I noticed that the two teeth in the front were

21

22

23

spreading apart but I had no idea what was eausing it. I
did ask Dr. Goode but he didn't explain it to me at all. He
just --

DEO REPORTING
931.3434 1.2



1 o

10

(Intecposing) Did you see,Dr~ Goode at all in

2 1975?

3

4 76.

5

6

7

A

Q

A

Q

I don't believe I saw Dr. Goode in 75. I did in

Now did you see Dr. Goode in 1976?

Yes, I did.
And can you tell,us the month, the;'first month'you

8 might have seen him in 1976?

9

10

11

12

A

Q

A

I beiieve I went to him in March.

March of 76?
Yes.

MR. BALAVAGE: If YO\1 will indulge me tor just one

13

14

minute, Your Honor.
BY MR. BALAVAGE:

15 Q Dr. Goode's records show that -- indicate at least
16 to the best of our interpretation of what he had written that
17 there was a check in March 31 of 1976. Do you have a

18 recollection of being in his office?

19

20

A

Q

Yes, I remember being in his office.
In March of 197 -- in that March of 1976 visit, did

21 you have any loose teeth?

22

23

A

Q

Yes, I did.
Did anybody in that office make any reference to

DEO REPORTING
931.3434 13



11

1 the tooth that was pulled in August of 1976?
2 A No.

3 Q Do you know ,if Or. Goode examined you in March 31
4 of 1976? Do you have a recollection of that?

5 A I don't know if he examined my mouth, no.
6 Q His records indicate; check. Do you know if he
7 checked anything Or not?

8 A Unless he was checking the fillings, t:he gold that
9 was showing then.

10 Q Was anything said to you by Dr. Goode in Mareh of
11 1976 insofar as you pOtentially having the periodontal
12 disease that you now have?

13

14

A

Q

No, he did not.

Up to that period of time, Mrs. ~arley, did Dr.
15

16

17

GoOde ever for all the time he treated you for the various
visits you have told us ,about, did he ever say to you any-
thing abolJt'ipEtriodontaldisease?

18

19

A

Q

No.

Did he ever refer you to a periodontist for
20 treatment?

21

22

A

Q

He did not refer me to a periodontist.
Dr. Goode's records indicate that he saw you again

23 on May 18 of 1976 for certain work. Do you have a recol1ectio

DEO REPORTING
931.3434 14
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1 of that? I believe it was filling work.
2 A I went several times in 76.
3 0 His records also indicate that you were~at his

4 office in June of 1976.
5 A That was for a small filling on a lower right tooth .
6 which was next to the tooth that was pulled.

7 Q Now his records also indicate that you --that you
8 were in his office AugUst 23rd of 1976, does that sound

9 right?

10

11

A

Q

Yes.
What happened August 23rd of 1976?What was done

12 to your mouth or to your teeth?

13

14

A

Q

My tooth was pUlled.

Before we talk about that date, had Dr. Goode taken
15 any x-rays from 1969 after you had received your capping
16 work up to August of 1976, had he taken x-rays during any
17 of those visits you have told us about?

18 A I don't think he took a full mouth x-ray. I did
19 have a root canal done on a tooth that had been capped in the
20 upper right. He did x-ray that.and say it was abscessed and I

21 needed a root canal.•

22

23

o
A

Why did you go see him in August of 1976?
Well I was at work and I noticed that my tooth was

DEO REPORTING 15
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13
1 very loose and a knot had come up on the inside of my gum
2 . and I called his office and asked to talk.to his nurse and

3 I said I think I needed to have a root canal done. I think
4 my tooth is abscessing and they said come in and we will
5 check it for you so I wen~ to Dr. Goode's office and the
6 nurse x-rayed my tooth and came back and said that Dr. Goode
7 said that I had bone loss that I had to -- the tooth had
8 to be ext.racted and I said,.Dr. Goode, what, you know, what
9 causes this? Is it something that was spread from, you know,

10

11

tooth,to tooth, smoking affect it, what causes it and he
says oh, your bite was probably off.

12 Q At that time during that visit did Dr. Goode discus
13 with you in any way periodontal disease?

14

15

16

17 .

A

o
A

Q

He did not.mention periodontal disease.
Or make some reference to it.at all?
No.

Now up to that point had Dr. Goode ever referred
18 you t.oa periodontist?

19 A He did not refer me to a periodontist even when
20 he extract.ed the tooth. He did not ment.ion a periodontist.

21 Q Up t.oAugust of 1976 for the visit that you have

22

23

told us about that.you made to Dr. Goode's office did you
pay him, was he paid?

DEO REPORTING 16
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1.

2

3

4

5

6

7

8

9

10

11

12

13

14
.....

15

16
., . 17'\

1~

19

20

21

22

23

14
A Well, I did pay him. There were a couple t.i•• s

that I'. Bure I neqlected to pay bim on time, yes, but I

did pay Dr. Goode.

o Presently do you owe him some money?
A I owe Dr. Goode $60.00 but vhenhe pulled tile tooth~.

aDd I went to anOther dentist aJ'ld found out I had periodontal
disease, I didn't figure I owed .Dr. GoOde the $60.00.

Q Now dbart~ ••• Dr. GoOde in Auqust of 1976, what

did you do?
A Well I came back to t.heoffice and t.henert day 1

was very upset because! did lose a tooth which was very
close too the front of Wl':l mout:h and 1 was talking to a friend
of mine .~.;:theoffice, Andrea, ,and ahe said why don' t you go
to see a dentist that I know in Centreville, a Dr. Buckis, so

i: called and made an appointment. iI.".:taldays ~aterwith Dr.

Buckis because Dr. Goode --

o (lnteJ;posii\9) When Or'.GOode pulled the tooth in
August of 1976 as you have told us, was there any reference
by him as to what work might,be done to your mouth to fill

that hole?
A I asked Dr. Goode how much he would charge to

bridge those teetih since I was missing one behind that and
he said $1200 and I thought that was a lo~ of money to bridge

DEO REPORTING )..1 .
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1

2

15
two teeth in and this is when I talked to Andrea, my friend
in the office and she sU9gested I ~o to Dr. Buckis to --

8
o (Interposing) When did you see tir.Buckis to your

4
recollection?

5
A It.was several days later. I believe it wae the

6

7

8

9

first of September I saw n~. Buckis and talked to hi. about
the tooth that waspuiled which I ~- no one had really
explai.ned to me why the tooth,was pullt;!dexcept that my
bite was off and I had bone loss.

10 o Did anybody including Dr. GOOde ever tell you that

11

12

the tooth that was pulled, the tooth itself that".••s pulled

have anything wronq with it?

.13

i4
15

16

17

18

you?

A

Q

A

o

A

No.
Do you still have that tooth?
I still have the tooth.

When you went to see Dr. Buckis, did he examine

Yes, he examined my mOuth.

19
Q What did he -- what did Dr. Buckis without

20

21

. 22

23

trying to remember his exact words, what did he say to you
aridwhat did he do af~er that?

MR. BRANDT: Your Honor, I am going to object •
THE COURT: Objection sustained. Don't testify to

DEO REPORTING
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1

2

3

. ..

what the doctor may have said to you but you can tastily
what be did to you but not what he said to you~ -..

BY MR. BALAVAGE:

16

4

5

6

Q

A

o

Yes, Mrs. Farley.
Yes.
What did Dr. Buckis do during the.couraeof his

7 examination that you can remember? .
8

9

10

A

o
A

He probed my m.outh.
What was that like, what happened there?
well they use a probe. It's a -- ! don't know

11 how to descr1b8 it. !t's just a plain aluminum thinq they
12 . . stick down between the gum line to 8ee

13 o (Interposinq) Were you aware that he va. doing

14 that?
15

16

17

18

A

Q

A

o

Well --
.(Interposing) Were you aware that he was probinq?
Yes, I was aware that he vas probing.
NOW, keeping that in mind, that experience in mind,

19 when I am going to ask you if Dr. Goode ever probed your
20 mouth or teeth or gums or the bone line as Or. Buckis did?

21

22

A

Q

No, he did not.
Did anybody in his office under his direction ever

23 do that?

OEO REPORTING.
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1

2

A

Q

17
NObody probed my mouth.
After Dr. BUckis examined you; did he refer you to

3 .,omeone?

4 A Yes, he referred me to a 1k'.,t:Armstronqwho is a
5 periodontist in Palls Church.
6 Q When did you see Dr. Armstrong ?to the be8~ of your
7 recollection?
8 A The next day I had an appointJllentwith Dr. Armstron '"
9 the next day.
10 Q Did Dr. Buckis -- by the way Dr. Buckis i. a genera
11 dentist, is that correct?

12

13

14

15

16

17

18

19

A Yes, he is.
Q And Dr. Armstrong is a periodontist?
A That is riqht.
Q Is that correct?
A That is right.

Q Did Dr. Buckle do anythinq else during the course
of his examination that you are •••• of in addition to probin
as you have told us?

20 A He also tauqbt me the proper cleaning procedures
21 for my teeth, for teeth that are capped.

22

23

Q

A

Would you explain that to the jury very briefly?
Yes. He gave -- it's a plastic needle you use to

DEO REPORTING
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18
1 atick through because you can't qet floS8 between your
2 teeth when they're capped and you have to us. a special
3 ne••••. to threa4 the floas through and CJoover, under. the

•••••

4 gum line and also a special toothbrush that you brush under

5 the gum line, not the teeth but under the CJUDl line.

6. o NOW
I

remembering that, did Dr. Goode or anybody in

7 his office ever give you that sort of dental. hyejiene instrue-

8 tion?

9

.10

A

o

No.
Have you been carinq for your teeth in accord wi'th

11 thezecommendation of Dr. Buck!.?

12

13

A

Q

Oh, yes, I have.

May I .all you, dOes that tue -- does that take

14
15

17

18

much longer to care for your teeth than just plain brushing

and letting them go?
A Yes, lt does. It:takes loftqer to threatleachpiece

of floss through and f spend at.least an hour a night on my

teeth •.

19 Q NOW, when you went to see Dr. Armstrong, did he

20 examine you?

21

22

A

Q

Yes, he did.
Will you tell us whether or not he examined you

23 with a probe?

DEO REPORTING 21
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A He did use a probe and
1

Q (Interposing) Was that examinatiOn similar or
2

3

di••imilar t~ Dr. Buck!.'?
A I t. vas siadlar. I t was the same t.ype.

4
Q

. .

What else did Dr. Armstrong do when you came to
5

6

7

8

9

his office?
A Well Dr. ArDletronq set up a number of appointments

for -- first to go through several appointments of what they
call scaling your teeth before the surqery •.

And what 1s 1:hat?
10

A That is where they go in and chip off all the
11

12

13

14

calcium or calculus or whatever aDd that was about five or
slx appointments. You go throuqb ~t and then he 88t up
the dates for the surgery and I have had three sessions of
surgery done to my mouth.

15 o Are you able to tell us the period of time when
16 the first surgery was performed?

A The first surgery was on £tve teeth.that was done
18

Uftl, December 6, I beiieve, December 6.
19

20

21

22

23

Q

A

Q

A

And then after that.you had. further surgery?

Yes.
When?
When, I hid surgery on March 4th on the loWer left

DEO REPORTING
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20

1 and surgery on the lower right, the 6th of March.

Q Now, Dr. Armatrong will d••cribe the surgery in
3 more detail but generally what happens during the surgery

.4 that you have told the jury and Judge Morris abou~?

5 A
.. .

Becau.e I have advanced periodontal disease it's

6 really bad --

7 MR.BRANDT:j (InterPOsing) Your Honor, I th~nlt

8 that is probably an opinion that ahe is not capable of

9 rendering. I'd object to that sir.

10 THECOURTI I think she can testify to how1t

12

11 felt, Mr. Brandt.

MR.BRAND'i't Well my objeCi:ioh Is that she talk.

13 about. the na.ture of the prohlem that ahe £ee18 that. .he has

14 which i. a dental condition.

15

16 objection.

17

18

THECOURT:That.'s right. I would sustain the

MR.BRANDTI I would ask that be striken, sir.

THECOURT: I ask the jury to disregard her

19 conclusion.

20 BY MR. BALAVAGE:

21 o Myquestion to you is, Mrs. Farley, as briefly and

22 generally, what does the operation consist of that you have

23 mentioned? What happens?

DEO REPORTING
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1 A Well, they cut my gums open and they dri~l the
21

2 calculus around the bone, the bot'tOm, the roots of ray teeth

3 and then Sew it back up.
4

5

o
A

Now is that a pleasant or an unpleasant sensation?
It-.Wzy unpleasant •. It'. very painful and very

6 unpleasant.

7 Q What effect did ail three of those surqeries have
8 on you and your life?

9

10

11

A

Q

A

It's affected Illy job.
How?
Well, t have had to take a lot of time off from

13

12 work. It'. a180 affected my social life. In fact the only
way I've been able to oope with this at all is to qo home and

14 go to b4ad at 9100 eVery niqbt :lnorder to qo to work.

15 Q You have to speak up a little becaullleI am just

16 quite not hearing you. Now, Mrs. Parley, was there any
17 swelling conneoted with these surgeries?

18

19

A

Q

Yes, after surgery your face is swollen.
How long approximately did it take you to qet over

20 the various operations that you have described?

21 A Well, I haven't qotten over them entirely. My
22 teeth are still very sensitive, they're very sensitive.

23 Q 'That was my next question to you. Are you able to
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1
eat properly now?

A No.

3
Q

A

Normally.. 1-8udid?
No. Youhave a problem ea~lng. Youhave to drink

4

6

liqliids, hot and cold affects it~ It takes weeks fer it to

heal, for the surqery to heal to the point that you can eat

anything except liquids.
7

Q Youhave mentioned thatxJOU have that you missed
8

9

10

time from work as a result of~,\thetreatment, the dental

treat1lent. Can you tell the jury what work 10.8 you .have

suffered?
1;1

12

13

14

A

Q

A

o

Well, I ha-veloat at least three weeks.

Whatdoes that mean in dOllars andoents?

I make $35.00 a day.
Whatdoes it' mean in dollars and cents, what' 8 your

..15
total work loss?

16

17

18

19

20

21

22

23

A

Q

A

add it up.
0

A

Q

I don't know haw much that would be.
Pardon?

I don't knoW how much that would be. I'd have to

You haven't computed that out?
No, I havelft.

We'll do that before we are through. Have you been
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23
1 ,given a price by bOt.h Dr. Bucki. and D1".Ar.stronq for the

2 care of your teet.h?

3 A Yes. For the surgery on ay gums, approximately

4 $2500. In order to reconstruct my lJiQuth, abOut $7500 t:-o

6

5 $8000.
Q Now have you paid Dr. Armst.rong any .oni •• to date

7 for t.he work that he's bad to do for you?

8

9

10

A

Q

A

I paid Dr. Armstrong $1000. I awe him $500 to date
Have you paid Dr. Buckis?

I paid 'Dr. Buck!s apPrOxiRlately -- 1~'.about
11 $400 or $500 I have paid hi. to date.

12 o Have you had -- wi1i :toutell us if yO\! have had

13

14

whether arnot you l:lave had Ii difficult time finaAclally

insOfar .s handling those payments 1s concerned?

15

16

, 17

18

A

Q

A

Q

Yes. I borrowed the money.

You borrowed the money?
y••.•

The teeth that you have told the jury ~outthat

19

20

21

have been operated on, what affect did the operation by Dr.
Arast.rong have on the gualine or the gum, what I Would say

the gum margin,between the gum and cap?

22 A It would be easy to show it but I can't show you

23
when you have capped teeth and they do surgery the gum is
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24 .

1 cut away partially so there is a gap between the gumline

2 and the cap. of thet.ietlhhWhere the rOots of my te.th .are

3 shoWing.

4

5

6

7

8

9

10

11

A

Q

A

A

o
A

Can you feel that with your tongue?

Yes.

Can you feel that additional cjap in t.here?

Yes.

Can you see it?

Yes, you can see it.
Howdo you feel about that?

well, I care about my teeth. I. don't like 'it at
12

13

14

all. I rea1.1t~'ca.re about my teeth..
Q Dr. Buck is has proposed a certain course of treat.-

ment and work for you. Do you want that work done or not?

15

16

A

o
Yes, I do. I want to save my teeth.

Nowyou have told us that your teeth are sensitive.

17 . . Are you referring now to teeth tM.t Dr. Armstrong operated

18 on?

19

20

A

o
Yes. The teeth Dr.• Armstrong has operated on.

Mrs. Farley, today if you went out in the hall and

21 took a cold drink of wat.er and sloushed it. around all your

22 teeth, what would the affect on you be?

23 A It would be horrible. .. It's very hard to do that.

DEO REPORTING
931.3434 27



1

2

3

4

5

6

7

25
For weeks I had to drink through a straw.

Q Do you do that?
A No, I don't do that.. It's. very hard to us. cold

or hot. I try to use warm wat.er.
0 Before Dr •.•rmatrong undert.ook your care back in

1976, what. was the general condition of your mouth and
t.eeth?

8 A Well, I had several teeth missing in my mouth and
.9

10

11

12

I want.ed my t.eet.hcapped because the fillings -- each time .
t.hey would refill them the holes would be larger and also
I was missing a tootbin t.he front and I wanted thAt bridged,

in and -

13 o (Interposing) My question to you is, what was the

14 general condition of yourU\.eth and gums?

15

16

A

Q

Good.

Now you have been -- you bave been told by your

17

18

treating dentist about potentially, ~os~n9 so•• more t.eeth,
1. that. Correct?

19

20

A

Q

Yes.

How many JDOre -- how muy more teeth Are you

21 scheduled to loose?

22

23

A Three.

MR. BRANDTi Your Bonor, I'm going t.oobject to
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1 that. It seems like weare getting into hearsay.

2 THECOUR'l': I will sustain the objection. It aeem.

3 the dootor ought to testify about that.

4 MR.BALAVAGE:I think it's proper for me to ask

5 her without going into the medical part of it, Your BOnor.

6 BY MR. BALAVAGE:

7

8

Q

A

What is your feeling on that prOJlpect?

I'm very upset about it. I VIlS upset to l~.1ng ~.

9 first tooth because it was very close to the bone and I'm

10"ry upset about it like any normal person would be.

11 MR. BALAVAGE:Your HODor, I believe that i.e all I

12 have of Mrs. Farley.

13

14

15

16
.f'

17 Q

THECOURT:All right, sir. Cross examination?

CROSS EXAMINATION

BY MR. BRANDT:

Mrs. Farler, where are you from.,. whattpartof the

18 country are you from?

19

20

21

22

A

Q

A

o

Originally, Nelson County.

In this state?

Yes, in Virginia.

Okay and when you first went to see Dr. Goode, it

23 was October 25, 1966, was it not?
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1 A If that!s the exact date, yes. I didn't
27

2 remember the exact date that I went to see or. GOode.

3

4

5

6

7

o

o
A

o

And at that time were you married?
Yes.
And how.many children aid you have?

Three.
Were you ~periencin9 mari~aldifficu1tle. at that

8 time?

9

10

A

Q

Yes.

And did you have any physical, medical or mental
11 problems at that time?

12

13

14

15

16

17

18

19

20

21

22

23

A

o
A

A

o
A

o
A

Q

A

I had emotional problems, yes.
Were you under the care of a. physician at. that time
Yes. I had been to a p.ycbiatrist.
You had been to a.psychiaerist at ~at time?
Yes, I have been.

There came a time when you were divorced I believe?
That. is correct.

~
Am I correctiin that?
In 1969.
In 69?

Yes, I was separated in 1~68.
MIt. BALAVAGE: Your Honor, I tm going to voice a
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1 general objection. I don't ••• where that.haa ahY

2 relevancyto the case.
MR. BRANDT I YOur Honor, we feel it does have a

4 good bit of relevancy and we will tie it up.
5. THE COURT: I will let it on the basis it has aome
6 effeet on her treatment procedures and so forth returning to

7 the)office. I will overrule yourobjeotion.

.8

9 Q

BY MR. BRANDT I

Now in 1966 when you first went to see Dr. Goode,
10 is it fair to say that things between you and your husband
11 were such that you were financially strapped for dental care?

12

13

14

15

16

17

A

Q

A

Q

A

o

In 1966?

Yes.
No.

Things were fine then?
Yes.

. ..

Do you recall what Dr. Goode did for you on your

18 first vil1it?

19

20

21

22

A

Q

taken?

A

No, I"don't.
Do you recall that a full mouth set of x-rays was

Yes, he did take -- I saw the full mouth x-rays in

23 the depositions.
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1 o Do you recall that Dr. Goode told you that you
29

2

3

needed a root canal on one of your 'teeth and referred you

to Dr. Burton Zwibel, z-w-i-b-e-l?

4 A I didn"t remember his name but I do rem&1llb8rthe

5 name now.

6 Does ~at refresh your recbllection, .,.-ntiOD!D9

1 of his name?

8

9

A

Q

Yes, it does.
And did you in fact go to see Dr. Zwibel •• Dr.

10 '~reeominended t.oyou?,

.~ .

11

12

13

A

Q

A

Yes.
When?

I don't remeMber~he date that I went 'to - but I

14

15

could not remember that dentist'. name but I do relft8Jllber now

and I (ton't remember the date ,I went t.o see him.

Dr. Zwibel immediately as requested but lristeaddelayed a
16

17

Q Wouldit be fair to say you did not go to see

18 considerable period ~ti1'l\e?

19

20

21

22

A

Q

A

Q

That i. possible.
Was that because of financial difficulty?
NO, sir, I had no financial difficulty in 1966.
All right, why did you not go and seek the care

23
that Dr. Goode recontmendedto you 1mInediately?
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1

2

A

Q

I don't; recall.
Do you recall seeing Or. GoOde again next; on

30

3.

4

November 30, 1966, wl\8ft prophy and cheok waaperforaeo..

Do you know what the word prophy means?

5

6

7

A

Q

A

No, I'm sorry I don't.
The.cleaning of your teeth by the dental hygienist?
I have had my teeth cleaned several times .4p. Dr.

8
Goode's office.

after they are cleaned.

six month appointment after your teeth were cleaned that day

9

10

11

12

13

14

15

16

18

19

20

21

22

Q

o
A

Bp, 1966?

A

o
very day?

A

Q

DO you remember Mrs. DurahJa?

Yes, I do.
His dental byqienis~?

Yes~
Do you recall her cle&n1Dg your teeth on NOvember

I don't recall that but I have had my teeth cleaned

Do you recall Dr. Goode checking your teeth that

Dr. Goode always comes in and cluleks your teeth.

Do you recall Mrs. Duranm telling you to make a

23
for your next cleaning?
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1

2

3

4

5

6

7

8

9

10

11

12..•..'

13

14

15

16

17

18

19

20

21

22

23

31
A I'm sure she did.
Q And did you do that?

.A Probably not.
o Why not?
A .1don't remember.
Q Do you recall that on Deoember 2, 1966, Dr. Goode

presented his diagnosis to you, discussed with youwnat
needed to be done including two root canals on your teeth?

A They were the two I had to ha~e pulled I'm sUre.
Q Do you reaall a discussion with him as to what it

is that he coulo do for you in reference to the root oanals
.baine)performed and tb~ a bridge.being made for you with

A Yes, he did mention a bi:~dge.
Q Do you recall being in Dr. Goode's office on

January 16, 1967 and having an x-raY performed ana having
a temporary maxillarY left central incisor made for you?

A As I say I was in Dr. Goode's office several times
in 66 but I don't remember exaotly.

o Do you recall that after the 16th of January, 1967,
regarding the visit I have just mentioned to you that you did
riot again come baok to see Dr. Goode despite the fact that he
had otfered you the treatment plan we have talked about until
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1

2

3

4

£)

6

7

,8

9

10

11

12-
13

14

15

16

17

18

19

20

21

22

23

32

February 22, 1968?
MR. BALAVAGE: Your Honor, I am qoing to object to

the form ot that question;;;. He is assuming something in that
question that is not .n evidence.

THE COURT: :t don't believe -in other words she
said she had been to Dr. -Goode but I don't think she.qui.te
gave the answer that you said she had given, Mr. Brandt .•

MR. BRANDT: I had asked hEu:if he had presented
a treatment plan for crown and bridge work. She said yes
be did. That was done on the 2nd of December, 1966.

THE COURT: Do you reCall that?
~IE WITNESS: Yes, I do.
THE COURT: All right, fine. I'm sorry •.
BY MR. BRAND'rI

o Now, my question is t.oyou, why is it that after
being there on the 17th of January, 1967, you waited over a
year to come back tohia office?

A Over a year?
o Is it not so?
A Well, maybe.
o That you never returned until February 22, 1968?
A Well, this was before he crowned my teeth.
o Didn't he tell you that on the 2nd of December, 196 ,

DEO REPORTING
931.3434 35



1

2

3.

4

5

.. 6

7

8

9

10

11

..•.••. 12

13

14

15

16

17

18

19

20

21

22

23

he presented the plan to you that it was important to
two root canals perform8dand then move on the crown and

requirements?
A I don't remember that.

Q I'm sorry?
A I do notr$m$mber that •
Q Well, can you <jivethis jury any explanation for

your not returning to his office for at least a cleaning
job six months after you had your first cleaning job from

his offiCf!?
A Well, I had planned to have my teeth capped. I

.0 Do you retnember being in his office OD February 22,

1~68,for the preparation of alaft central incisor?
A I remember being in Dr. GoOde's office. I don't

remember the specific date.
Q Ail right, do you recall being there On March 12,

1968 when a crown was placed?
A I remember when the ero. were placed.
o That was just a crown, a single crown?
A I don't remember which tooth that was.
Q All right. Do you recall Peing there on May 3rd,

1968; when five fillings were performed?
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1

2

3

4

A

Q

A

Q

34

Several of nrj teeth were filled by Dr. Goode.
. ".... . . .

Do-YOllrecall being thereon May 17, 1968?

No.
Do YOllrecall being there on June 23, 1968~ when

5 an impression was taken for a temporary upper denture?

6

7

A

Q

I do remember that.
Do you recall being there the next day, June 24,

8

9

1968, when the temporary upper partial was placed in your

mouth?

10

11

.A

Q

Yes.

Do you recall that you did not return then until

12 January 14, 1969?

your teeth cleaned during that period of time, for not having

13

14

15

A

Q

I don't remember.. .

All right, can you give any reason for not having

16 made an appointment to do that?

did not show you how to brush your teeth'?andhow to floss yo

17

18

19

20

21

22

23

A

Q

teeth?

A

Q

A

No.

DO you say that Mrs. Durahm, the dental hygienist,

She didiftot.

Are you certain of that?
I'm pOSitive. I had not seen one of those threaders
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1 before.

2 Q When did your divorce situation heighten; what

3 time, what period of time waS this?'

4

5

A

Q

I'm sorry, I didn't hear.
When did the divorce situation reach a high

6 pitch: when was the separation; when did that take place?

7

8

9

10

11

12

13

14

A

Q

A

Q

A

Q

going

1968.

\V'hatmonth?'
I don't remember the month.
tiould it have been December of 1968?

Yes, he left, yes Decelnber.

l~ld wasi t --
:m. BALAVAGE: (Interposinq) Your Honor, I am

I don't want to keep interrupting Mr. Brandt, if

15

16

17

18

19

20

21

22

23

I may voice a continuing objection to this line of questionin •
THE COURT: To her domestic problems?
HR. BALAVAOE: On the grounds of relevancy, Judge.

'THE COURT: I think it could have some bearing,
Mr. Balavage, if it had some question about her returning
to the doctor's office and so forth. Mr~ Brandt said he
will tie that in.

HR. B1\LAVAGE: All right, sir.
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36

BY ~m. URANDT:

2
Q Now during the first nine months of 1969, you

3

4

5

made approximately eight visits to see Dr. Goode ooncerning

the crOwn and bridge work he was working on for you, does

that sound about correct?

6

7

9

A

Q

A

Q

What? Through 69, is that what you said?

I'm talking abOut February through September, 1969.

Yes.

During that period of time you did not make however

10

11

12

13

any appOintments to have your teeth cleaned and checked, did

you?

A During that period of time?

Q During that period of time.

14
A I would. imagine if they needed it, it would have

15
been done.

16
Q Well, there is a dental hygienist that tells you

17

18

19

you have to make an appointment with the receptionist, isn't

that correct; you have to get on the list in order to be

seen, don't you?

20
A I suppose so.

21

22

23

Q \'1ell I think you testified before that you recall

her telling you that. Now is it not correct that between the

3rd of September, 1969 ann the 14th of June, 1972, you never
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37

law Dr. Goode or anybody in his otfico?

2

3

4

A.

o
A

That is correct.
What is the reason for that?
The reason being when my teeth were crowned on the

5

6

7

8

9

10

11

12 ...

13

14

15

i6
17

18

ware capped, I was told that my teeth would last a lifetime,
to brush very lightly in order not to wear the plastic off.
I thought my mouth was in good shape so I saw nO reason to
go have my teeth cleaned.

For almost three years, Mrs. Farley, you felt that

That is correct.
You didn't have every tooth in your mouth crowned,

110stof my teeth were crowned.

Well you had 12 teeth crowned, did you not?
I have 12 upper and I have four lower teeth crowned.
You had other teeth in your mouth thatw$rein need

of attention, did you not?

19 A Yes, theJllower front, yes and there is -- there are

20 twa in the back that are not crowned.

21 Q Was it during this period of time that you had

22

23

financial difficulties and that you had also emotional
difficulties because of the divorce?
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1 A Sir, I had emotional difficulties but I did not

38

2 have financial difficulties in 69.

3

"
5

6

8

9

10

Q How about iri1970?

A ~.'\1970 did! have?

Q Yes.

A Well, when you'retaiking about finances,

difficulty in finances, when -- if Dr. Goode would say, you

know, something about my teeth being crowned that is a large

amount of money but just to go have my teeth cleaned or a

filiing, I did not have that kind of a problem, money probl

11 Q Weren't you having difficUlty getting the proper

12 support from your husband::in this period of time?

13

14

'A

Q

;'J.y husband did not support me.

It wasn't one of the grounds of your divorce action

15

16

that he didn't --

HR. BALAVAGE: (Interposing) Your Honor, this is

17 too much.

18 I'm. BRANDT: Hay it please the Court, I think this

19 lady has tes'tified that

20 THE WITNESS: (Interposing) I had admitted to

21 having emotional problems. I went. to a psychiatrist.

22

23

'l'HE COURT: Justa minute, tJIrs.Farley.

MR. BIU~DT:She has said to us she did not have
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1

2

3

5

6

7

.any support problems and I think I have a right to show that

she on other occasions has testified differently.

THE COURT: I will sustain the objection.

MR. BRANDT: I have an objection to the grounds

stated, Judge.

TIlE COURT: Sure.

BY MR. BmIDT:

8
Q Do you recall coming to Dr. GOode's office on

9
June 14, 1972?

10
A Yes, I was in Dr. Goode's office in 72.

11

12

13

14

15
16

17

18

19

20

21

22

23

Q That was the only day in 72 as a matter of fact?

A Yes.

Q t{.hatwas the reason for your being there?

.A I don't know if it was for cleaning and check or

fora cavity. I donit remember.

Q Did you ever call in advance and make appointments

in advance with Dr. Gooda's office or were your appoint_ta
I::;' _

made on the spur of the moment because of a problem right

then and thert~?

A A couple of times they were made on the spur of

the moment like when I had the tooth that abscessed and I

had to hav.::a root canal, I did make that on the spur of the

moment. Also in 76 when the tooth was pulled; that";was on th
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40

1 spur of the moment. I thought I had another tooth that w••
abscessed. I did keep appointunts with Dr. GoOde.

3

4

5

6

7

o You say you did keep them?
A Yes.

..

Q Dictyou ever break an appointment with him?
A I'm sure I broke one or two but I d~n't believe

. .I broke that many appointments with Dr. Goode.

8 Q His office would accommodate you when you called

10.

on the very day itself and said you had a problem: they wouid
try to squeeze you in, wouldn't t.hey?

11

12

13

14

A

Q

A

Q

They were very nice about it, thatn.correct.

Do you recall how many times you saw him in 1973?

I don't know if it was once or twice.
Do you recall seeing him in January of 1974 when

15 three x-rays were taken?

16

17

18

A

Q

A

Yes.

~ihatwas the reason that you were there that day?
In 74, I believe that was when he x-raye4 -- I

19

20

don't know if that is when .:he ground the bite down, the
gold down, I really don't know.

21 Q Do I undersuand that sometime in 1973 you had

22 trouble with your gums bleeding, you say?

23 A Yes.
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And you talked to Dr. GoOde about that and you felt

2

3

you got no satisfaction from him or you got no answer from
him?

4

5

A

Q

Well he just said it was nothing to worry about.
In reference to the tooth that Or. Goode pulled

6

7

8

, "

for you in 1976, that was the date of you:ri,'lastvisit to'
him, was it not?

A That 1s correct.

9

10

11

Q

A

Q

August 23rd, 1976?
JUqht, 1976.
Do I understand, Mrs. Farley, that you say Dr. GOo

12

13

14

i5
16

17

18

gAve you no opPortunity to save that tooth?

He gave me no alternative. He said I had bone
loss and he would suggest it be pulled and I did rely on
Dr. Goode. I had been going to him for a number of yearS.

Q Mrs. Farley, is it possible that yOu just don't
recall what transp~red that day?

A I do recall.

19
Q You deny that Dr. Goode told you that the tooth

20

21

22

23

could be saved with root canal?
A I do deny that. I went there, Mr. Brandt, I called

and I said I think I need a root canal. That is why I called
his office. I thought I had an abscessed tooth. That is why
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1 I called. Now ",hy if Dr. Goode had mentioned a root canal,

2 I certainly would have had it done.

3 Q You don't recall telling him you just plain

4 oan't afford a root canal?

5 A tooth close to the front of my mouth, I would ha

6 gotten the money some place.

7

8

Q

A

~~10 was present and overheard the discussion?

Mrs. Goode, his wife.

9

10

Q

A

~rrs. Goode was there1

Was there, that is correct.

'. -•.••• :':'.~ l~ •

11 Q Do you remember anybody else being there also. at

12 that time?

13

14

A

Q

Not in the room.

Did you say that you felt your mouth was in pretty

15 good condition when you first went to see Dr. Goode?

16

17

18

19

20

21

Q

A

Q

located?

A

Yes. I was missing so~e teeth.

How many teeth ,,"ereyou mi.ssing?

Four I suppose.

.TlIJherewere' they located or where had they been

I had a partial plate on the upper -- my upper

22

23

teeth. I was in a school bus accident in high school. This

one was missing and there were two missi.ng on the side that
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1 are bridged in. I have two miGsing on the lower left and

2 now I have two on the lower right.

3 Q Did you say tha't you had a number of fillingsi\::i:.n

4 the front teeth,and that wasone,!<Sf.~the reaSonS you wanted

5 them capped and crowned?

,6 A Yes and also the teeth that were missing, I wanted

7 those bridged in and they suggested I have them capped.

9

10

11

12

Q And that in fact was performed by Dr. Goode?

A Has performed.

Q Yes, was dorie?

A Yes, that was.

an. BRAt-roT: May I have the Court's indulgenc,e,

13 fora moment?

14

15

16 Q

THE counT: YeS, sir.
3Y rom. BRANDT:

~1rs. Farley, ''lasa lower partial plate prepared

17 for you at the same' time the bri(lge work was prepared?

18

19

20

A

Q

A

Yes.

~d did you wear that lower partial plate?

I could not wear it because it hurt. It was very

21 painful to wp.ar and Dr • Goode did adjust it several times but

22 it still hurt and t could not wear the partial plate.

23 Q So that you, did not use that partial plate that had
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1 been prepared for you?

2 A . No. I did try.

3 Q I '1\\ Bor r'.l •

4 A I did try to use it but it was just riotsuccessful

5 at all. It did not fit properly.

6 Q Did you, r'1rs.Farley,in fact lose that lower

7 partial plate?

8

9

10

11

A

Q

A

Q

I don't ha;veit~ No, I don't.

I'm sorry.

I did lose t.heplate.

Is it not true that everytime that Dr. Goode would

12 bring up e1e question of work that should be done on your

13 teeth, either be it periodontal or other types of t:.reatment

14 you would remind him constantly you could not afford such

15 treatment?

.16

17

18

19

20

21

A

Q

That is not true, 11r.Brandt.

HR. BRAND'l': That is all, sir.

liR. BALAVAGE: Just a few questions, Your Honor.

REDIRECT ExA11INA'l'ION

DY1JiR. BALAVAGE:

}trs.Farley, when Dr. Goode's office would

22 accommOdate you as Hr. Brandt has.pointed out, was that

23 free or did you pay for that?
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A !.paidfor that.

Q During the period,..of tirnethat you had your
emotional problems as you have candidly told the ju:r:y,did
that -- did you in an~lay neglect the care of your teeth as
you had been inst~lcted to carefQr them by Dr. Goode's
office?

A I did not. No,'I did not neglect my teeth. Ihave
always'cared about my teeth.

Q Has anybody ever tolJ you that getting a divorce
causes peri6dontal disease?

A No.

t~R. BALAVAGE: That lsa11, Judg~ •

THB COURT: Any further recross?
HR. BR1\NDT: No,I don't:,think I have any other

questions.
, TIlE COURT: YOu may step down.

(Witness excused.)
THE counT: Gentlemen, let's take about a five

minute recess. Members or the jury, we will take a five
ininuterecess.

(Whereupon, a brief recess was taken.)
~~E COURT: Bring the jury out please.
(Where~pon, the jury returned to the jury box.)
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1 HR. illu..AVAGE: Your Honor, I would like to call

46

2 as Our next ",itness, lJr. Buckis.

3 TIlE COUR'l': All right, Dr. Buckis, comefoZ'Ward •.

4 .I don't belie:ve he's been s\'V'orn.

5, Whereupon,

6 DAVID CHARLES BUCKIS,

7 was called as a witness by and on behalf of the plaintiff,

8 and, after havirl.qbe~n first duly .sworn, was examined a.nd

9 testified as follows.;

10 DIRECT EX.~1INATION

11 BY HR. DAL]\.•VAGE:

12

13

14

15

16

17

18

Q

A

Q

Q

A

Q

Dr. Buckis, stateyo~rhame please?

David Charles 13uckis.

Whore do you, live?

1709 Galloway Drive~

\vhat is your occupation?

Jl.. (lentist.

What school did you attend preparatory to

19 becoming a dentist?

20 A John Carroll University. It's in Cleveland, Ohio.

21 That is the only undergraduate school.

22

23

Q

A

1\.11 right, sir, then what graduate schools?

Case Western Reserve University and that's also in
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1 Cleveland, Ohic).

2 Q All right,. so when didy6u graduate from .dental"

3 school?

4

5

A

Q

In 1960.

After you graduated from your dental school, what

6 did you do?"

7

8

9

10 .

11

A

Q

Q

A

I Herit into the Navy for two years as a reservist.

Did you do dental work. in the Navy?

Yes, it t,'asgeneral practice a.tdentistry~

Hhat did you do after that?

I left the Navy in 62 and practiced as a general

12. practitioner for three years in Cleveland, Ohio.

i3
14

15

16
17

18

Q

Virginia?

A

Q

A

Q

Arlo how long have you been practicing here in

~ince July of 1972.

lqhere is your office located now, Dr. :Buckis?

It's at 5830 01n Centreville Road in Centreville.

And. I assume that youtre licensed ~o"practice

19 dentistry in the s.tate of Virginia?

20

21

22

A

Q

A

That is right.

Pave you taught anywhere, taught school?

I ha'lre had no traininqas an educator so I haven't

23
taught in any school environment, no.
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1

2

3

Q All right, sir. Now, what is youri" flleld of

dentistry?

A By practice is a general practice or a family

4 practice.

5 Q ]'..nd you have been practicing in Northern Virginia

6 for how long?

7

8

9

10

11

A

Q

Q

.A

Almost £i ve. years.

Do you have a fami.ly of your. own?

Yes.

Tell us about them.

Five children. The oldest is 18, the youngest is

12 two months.

13 Q All right, sir. Now, Dr. Buckis, did you take on

14 as a patient, Hrs. Janet Farley during 1976?

15

16

A

Q

Yes, I did.

And.can you tell us the approximate time when she

17 . came to see you?

18

19

A

Q

September of 76.

~fuenMrs. Farley presented hersel( to you, what

20 did you do?

21 A 'VIell she came primarily with the question of do

22 I have a. prohlen? And pC\rticularly she seemed -- she wanted

23 to know why. she had los t a tooth and I examined her mouth and
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the area whi::rethe tooth was lost "Jas on the lower right

side so I looked primarily to that area and examined her

and found that she had some loose teeth and on probing the

right side of the mouth I found that she had lost the attach-

ment apparatus of the -- some of the attachment apparatus on

the right side of her mouth and this would account for the

looseness of those teeth and because it seemed to be extenai

I rnaqe a referral to a Dr~ John Armstrong.

,

9
Q l~ll right, sir, did you conduct a probing -- what I

10 am going tu call a probing examination of Mrs. Farley?

11
A Yes. To a limited degree I did and on that right

12

13

side, ,I know that we foun2that she did ..l\ave some extensive

pocket:.depth.

14

15

o
A

i}nu what is pocket detltll, Dr • Buckis?

Uasically it's a gap or an extended ouff of tissue

16

17

18

19

20

21

between the tooth and where the gum tissue meets the tooth.

Normally this tissue is attached very tightlywittiin a couple

of milliroeters of where the edge of the gum line is and when'

you develop periodontal disease this attachment migrates or

comes away from the tooth if you will and you 'develop a space

there or a pocket.

22 Q All right, sir. Now you have indicated that

23 nor~lly the pocket depth would be two millimeters, about
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1 two millimeters?
2

3

A

Q

Yes, that is correct.

:No,,,,in the limited probing that you performed,

4 Dr. Buckis, can you tell us what.those milliJUQter ratings
5 were?

6 A Well; I note the first t.oothI probed was six

7 and eight millimeters.
8

9

10

Q

A

Q

Sixes and eights?

Tlw.t. is right.

'i'Jhatis the maximum millimeter to scale that we

11 are referring to that is considered, what does the scale

12 runfrom,froI'1 one to what?

13 A '~'Jellthese probes are calibrated up to ten milli-

14 meters and if you go beyond that you -- at least I haven' t.

15 seen any probes that go beyond that.

16 Q l~ll right:.ai1d what does that mean in terms of,

17 what is the significance for instance of having a ten?
18 A Well the root of the tooth normally would be

19 sayan average of 18 millimeters so if you have had a 10

20 millimeter pocket there it would mean that you lost over

21 half the bone aro..lndthat tooth.

22 Q Hm! before I leave your measurements, your pocket

23 depth measUrem€!llts, I think you said they were eight and six.
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1 Dr. Buckie, ,10 you have an opinion within reasonable

2 dental certain~y as to what the pocket depth of those

3 teeth that you have that you measured at sixes and eighta

4 would have been in November of i974? For instance, let's

5 take them onr~ at a time. t"1hatin your dentai opinion within

6 reasonable certainty would that, an eight pocket depth

7 reading have rea.d in ~lo"ember of 1974 or around that period

8 of time?

Backing up tWo years, I would say. five millimeters
, .

10 would be a reasonable expectation.

11 Q And how about a six; if you obserVed or read a six

12

13

millimeter pocket depth reading in September o~ latter part
of 1976, wh~t. would that have been in Nbvember of 1974?

14 A You would expect thatt.hat, would be three to four,

15 I would thinL.

16 Q Does periodontal disease develop overnight or

17. can you help us in understanding how long it takes for that

~to develop within Some medical probability?

19

20

21

22

23

Hell basically 'the body has a balance to it and

when we are younger our tissues -~ some tissue cells are

lost and new ones are formed and what happens in the mouth

is that if bactcria.'..is perm tteo to stay in one place for

any extended period of time then they begin to b~eak down
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the tissue cells or the gum cells around the tooth and

extend into the deeper tissues once that is broken doWn

so I th.ink that it's a question of learning to live with

these bacteria that accumulate as to whether or not you are

going to have any qulndisease or periodontal disease.

Q no"" Dr. Buckis, in light of that, can you give

us some idea in years or whatever framework of tlme you can

that it takes periodontal disease to develop to the point

that you saw -- you observed it in Hrs. Farley's mouth?

.A Well, generally it would take several years. I

woul~ say at least five years for it to develop to that

extent.

.Q All right, sir, now when you examined Mrs. Farley,

was it difficult at all, difficult for you to determine that
. .

she had periodontal disease.?

A Not at all. In fact I really abbreviated my examina

tion simply because it was very apparent to me and consequentl

I felt she would need the help of a specialist to treat it.

Q And when we are relating to Mrs. Farley, as a

result of periodontal disease Mrs. Farley had and has, what

has happened to her gum~ the gum";bone structure in her
~

mouth?
.';'":A ever the period of -- what period of time are you-
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1 speaking?

2 o Any period of time. What happens to it? Has it

3 improved: has she lost it? IS it getting better or --

4 A (Interposing) Until I saw her I assume it would

5 continue to go down hill.

6

7

o
A

What does that mean?

She was losing more and more of. the ligaine~tsover

8 the tooth structure.

9 o When will that ligament or attachment structure

10 rejuvenate itself: will it grow back andbecoine like it was

11 before or not?

12 A Unfortunately the body is not capable of

13 repairing that mechanism. COhsequently, the treatment

14

15

primarily is directed at arresting the disease at whatever

point it is.

16 Q So that whatever, is it fair then to say, Dr.

17 Buckis, that whatever bone lOSS; ligament loss, structure

18 loss Mrs. Farley suffered, sustained up to the time that you

19 saw her, that will never come back? Is that fair: is that

20 right?

21 A As far as I know, you cannot regenerate periodontal

22 tissues.

23 Q All right sir, do you in your office treat people
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1 yourself who have three and four pocket depth readings?

2

3

4

A

Q

A

Yes, I do.

And what would that treatment consist of?

Generally, a removal of the diseased attachment

5 tissue and showing the patient primarily how they can remove

6 the bacteria that if started or initiated that process and

7 then observing the healing of this and keeping on top of

8 their own home care procedures. That isbasies of treatment

9 of that.

10 Q Why did you send Mrs. Farley to a periodontist'

11 if you are able to do this kind of work yourself?

12

13

14

A

Q

A

You just asked me three and four millimeters.

Yes.

And her -- we were dealing with more extensive

15

16

17

18

19

problem and I felt that he deals with this extensive type

of problem every day and when you get involved with it you

lose so much tissue: you're involved with molars that have

multiple roots and that gets a little more compiicated when

you get in there and treat those areas.

20 Q All right, sir. After Mrs. Farley saw Dr. Armstron ,

21 did she return to you for treatment?

22 A Dr. Armstrong asked her to return to me on a

23 couple different occasions to t.reat specified areas that he
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1 felt needed attention at the same time that he was treating.

2 o Will yo~ tell us what her condition was when she

3 returned from Dr. ArmstrongJ what the condition was insofar
4 as you were concerned in your treatment and then what you did

5 A Initially there was an area which had rather
6 extensive decay and he felt that if we didnit treat that
7 area and remove the decay and put a filling or restoration
8 in that right away that the possibility of her losing that
9 tooth was eminent so that waS initialW done, was to get rid
10 of the decay factors.

11

12

Q

A

What did you do to do that?
We removed the decay and rebuilt the tooth in

13 silver mounting.

14 o Do you have an opiRion as to how long that decay
15 that you have told uS about had been in that tooth?

16 A Well, as decay ~its in one place for an extended
17 period of time it develops a dark leathery appear~ce and
18 feel to it and it certainly appeared that it was the type
19 of decay lesion or caries lesion that had been .there for a
20 couple of years or more.

21 Q What else did you db in addition to cleaning that

22 tooth up?

23 A There were a couple of other teeth involved that
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1 had some decay and also he had done some periOdontal surgery

2 and the teeth that he had treated were very lOe)")'.and felt

3 they needed to be stabalized so the one tooth would help

4 support the others so that was done.

5 Q All right, sir. Mrs. Farley is.still a patient

6 of yours?

7

8

9

A

Q

A

Yes.

And do you anticipate further treatment for her?

Yes, we have worked up an extensive treatment plan

10 for her.

11 Q All right, now before I go into that, Dr. Buckis,

12 let me ask you a series of questions. I want you to take

13 into account certain facts that I am 90in9 to mention and

14

15

16

17

18

19

20

21

22

23

then I want to ask you a question based on those facts. I

want you first to take the period of time of November of

1974 and on that date a lady of about 37 or 38 years old

presents herself to a general practicing dentist. At that

time she hds evidence of bleeding, of loose teeth, of some

spacing, unusual spacing in the front teeth and at that time

would have pocket depth readings in some of her teeth at

three millimeter •...Do you have an opinion within reasonable

dental certainty what the condition of that person's mouth,

guns, teeth were at that time?
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MR. BRANDT: Excuse me, Your Honor. I'm going to

object to that. I don't believe there is any fact~ in

3 evidence as to pocket depth on that date. There's been an .

4 opinion expressed by this witness but no facts.

5

6

MR. BALAVAGE: It is an opinion, Your Honor, and I

think it is a fact opinion. The man has indicated pocket

7 depth reading in his

8

9

10

THE COURT: (Interposing) I believe he did testify
Mr. Brandt.

MR. BRANDT: Not facts. My problem is that is his

11 opinion because he didn't see her at that time. Be's offered

12

13

14

to you an opinion as to what the pocket depth may have been

since he wasn't there but I don't think you can base a

hypothetical on an opinion, it has to be based on a fact

15 in evidence. That is my objection.

16 MI~.BALAVAGE: If I could disagree with that. We

17 can only do with a matter of this kind what is possible.

18

19

20

21

22 Q

TIlE COURT: I will overrule your objection.

MR. BRANDT: ! have an objection.

THE COURT: All right, sir.

BY MR. BALl\.vAGE:

Dr. Buckis, what in your dental opinion was the

23 condition of that person's mouth?
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2 o November of 1974 taking into account the factors

3 that I have told of to you.

4 A The -- certainly what you mention was evidence of

5 periodontal disease or periodontitis.

6 Q My next qUestion to you was would or should a

7 generally practicing dentist in this area have discovered,

8
diagnosed periodontal disease at that time?

9
A Yes.

10
Q On an examination performed on that person?

11
A Yes.

12

13

14

15

16

17

Q Can you give us an opinion within reasonable

dental certainty what affect there would have been on that

person had that person been diagnosed properly in November

of 1974 and treated properly. what affect would all of that

have had on the hypothetical lady we are talking about,on

her gum, mouth, bone structure?
18

A With the patient's cooperation, the lesions would
19 heal up and she would retain her teeth.

. 20
Q Taking -- comparing that hypothetical lady in the

21

22

23

questions and answers that I have asked and you have given,

had Dr. Goode diagnosed Mrs. Farley's condition in November

of 1974 and then either treated her himself or referred her
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out for proper treatment, do you have an opinion within
reasonable dental certainty as to whether or not the treat-

. .

ment to Mrs. Farley would h~ve been as extensive as it is
now?

5

6

A

Q

I'm sure it would not have been .tisextensive.
. .

Do you feel that some of these operations may have

7

8

9

10

11

12

been unnecessary?

MR. BRANDT: I will object as to what may have
been. I think he'sgot to testify as to the baslct:stcmdards.

THE COURT: Sustain the objection.
MR. BALAVAGE: I will reword it.
BY MR. BALAVAGE:

13 Q Doctor; taking into account all the factors we have

14

15

16

17

18

previously cranked into our computer, do you have an opinion
within reasonabie dental certainty as to whether or not some
of the operations that have been performed by Dr. Armstrong.
and will be performed woQ1d have become unnecesaryhad prompt
proper treatment been rendered then?

19 A My opinion that some of those procedures would not

20

21

22

23

have been necessary.

THE COURT: Were what?

~IE WITNESS: Would not have been necessary.

. .
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BY MR. BALAVAGE:

Dr. Buckis, in our Northern Virginia area is it

60

3 standa~d practice when a patient would come, let's say to

4 you for other work, for let's say grinding or painting of

5 teeth that have been capped or x-rays, is it standard

6 dental practice to routinely check that person for potential

7 possible periodontal disease?

8

9

10

11

A

Q

A

Q

Yes.

Do you?

Yes.

Dr. Buckis, assuming that you're aware of the fact

12 that Dr. Goode, back in 1969 area, did extensive capping,

13 bridging work for.Mrs. Farley, you know that don't you?

14

15

A

Q

Yes.

Were those caps individual caps or are they

16 bridged or can you give us a brief description of-d:hat?

17 A They're bridges replacing some teeth and most of

18 ~~ose are what we call multipie units or they're tied togethe •

19 Q All right, sir, now assuming that Mrs. Farley were

20 your patient,youhad performed that sort of capping, bridging

21 work what dental oral hygiene instructions would you have

22 given her?

A Well after I --
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2 think that is the standard'sir, what 'a particular physician

3 or dentist might have done.

4 THE COURT: I sustain the objection. I think it's

5 what the general practice would have been in the area.

6 gy MR. BALAVAGE:

7 Q All right, Dr. Buckis, would you tell us what the

8 general standard practice is in the area insofar as instruc.

9 tions under those conditions?

10 MR. BRANDT: Excuse me, sir, what year are we

11 talking about?

12

13

THE COURT: What year are we talking about?

HR. B~VAGE: Your Honor, I would be talking about

14 1969 and thereafter.

15

16

THE COURT: All right.

HR. BALAVAGE: Because this lady did see this

17 doctor as we know many times after.

18

19

20

21

22

THE COtJRiI': All right.

THE WITNESS: I would say that when an appliance is

placed, if a patient in the area generally is shown how to

,clean and maintain that.

BY MR. BALAVAGE:

23 Q Now will you explain to us what that instruction
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1 would be.

2 Q In Mrs. Farley's ease, it would be showing her how

3

4

5

6

7

to use a little lead or threader to feed some dental floss

between the teeth where she can't get it inbetween any other

way because they are soldered together, tied together, so

they can get in there and remove the bacteria that would

create a periodontal problenl.

8 Q Would you give her instructions in brushing in

9 that regard?

10 A Yes because dental floss as you know is not

11

12

13

possible to wrap it all the way around a too~h so that some

of the areas would have to be cleaned using a soft bristle

brush.

14 Q And is there any particular way that you would

15 instruct her to use that brush? I don' t -- did you bring

16 a brush with you 'by any chance?

17

18

A

Q

No, I didn't.

Haybe you can.show us -- can you tell us or show

18

20

us if there is any unusual way your instruction would be in-

sofar as the use of a toothbrush is concerned?

21 A Well, itb not unusual. I think the accepted method

of brushing today is what we call secular brushing where you

point the bristles --
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MR.BRAND'1': :(Interposihg) I am going to object

2 again. We are talking about today. It is one thing if we

3 are talking about 1969.

MR. BALAVAGE: I don't mind doing it if --
5

6 Q

.BYHR. BALAVAGE:

Dr. Buckis, for the five years that you have been

7 in practice in this area what has been the accepted or

8 general standard of practice among general dentists in

9 dentistry in general insofar as ~ral hygiene, dental

10 hygiene instruction is concerned?

11 A Basicaily it's beenwhai: I have been describing
12 to you.

13

14

Q

A

Go ahead and describe it again.

And when I first carne here I joined a group

15

.16

17

18

19

20

practice in Reston, Virginia and the first thing I did there

was help them institute a program to instruct their patients

in oral hygiene or home care procedures and there was besides

myself, there was an individual dental auxi11ary whose sole

duty it was to work with patients iriproper methods of brushi g
and the use of dental floss.

21 Q \>1i1lyou tell us what. the proper method of brushing

22 is as you have described it?

23 A It is known as a secular method of brushing and
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1 that means you point the bristles toward the gumline and

2 vibrate it very gently and this cleans the little crevice

3 between the gum and the tooth where the bacteria harbor

4 themselves.

5

6

7

Q

A

Q

Is this dorte with a hard or soft brush?

The soft bristle brush.

What is the purpose for .instructing Mrs. Farley or

8

9

anybody like her in that sort of dental hygien~: .what is the

purpose of that?

10 A To prevent periodontal disease and caries, dec~y

11 problems.

12 Q Have you given MrS. Farley any instructions in

13 that regard since you have had her as a patient?

14 A Yes. As a matter of fact the first appointment

15 we spent moSt of our time doing exactly that because she

16 wanted to know what she could do right away to get rid of

17 this problem she had and I said yeh there is something you

18 can do. So we .spent at least thirty minutes going through

19 a ritual of cleaning up everything.

20 Q NOW, Dr. Buckis, assuming Mrs. Farley continues

21 with the dental hygiene as you have recommended to her, and

22 further assuming that she will continue to see you and

23 possibly Dr. Armstrong over the years, do you have an opinion
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1 within reasonable dental certainty what the progress &f any
2 of that periodontal disease will be1 what I am getting at,

3 will it be arrested 1 will it be accelerated1 will it stay

.4 the same or what?

5 A. My opinion I think that proper treatment is going

6

7

8

9

to arrest the problem. There -- in my conferring with Dr.
Armstrong, there are a few teeth that are as yet questionable

in his mind and these teeth he feels the --
MR. BRANDT: (Interposing) Excuse me, I'm going

10 to object what. somebody else feels•.

11

. 12

13

THE COURTz I will sustain the objection.
MR. BALAVAGE: All right •
BY MR. SALAVAGE:

14 Q We don't want you to say what Or. Armstrong may
15 have said. What is your opin:i.oninsofar as these teeth that
).6 you have just referred to? What is your opinion?

17 A Well with the exception of perhaps three teeth,

18

19

20

21

22

23

I think she can retain the r~mainder of her dentition and
without any problem provided she stays on a good maintenance
program.

Q Is !>irs.Farley a. cooperative patient?
A As cooperative as any patient I have ever worked

with. Does an excellent job of taking care of
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(Interposing) All right, sir. You have mentioned

2 with the exception of three teeth. What -- do you have an

3 opinion within reasonable dent.al certainty as to what the

4 .future is going to hold for Mrs. Farley insofar as those

5 three teeth are concerned?

6 A We are endeavoring, of course, to salvage every thin

7 we can but I think short of a miracle for those three teeth

8 to last say more than four to five years would be expecting

9 too much, so it would be unfair to plant in anybody's mind

10 the fact that we can perform miracles so I would say those

11 three teeth are probably going ':410 be lost.

12

13

Q

A

Why?

BecauSe by the time treatment was initiated the

14 disease had caused too much bone loss.

15 Q Dr. Buckis, you have I understand a plan of treat-

16 ment and wo~k laid out for ~tts. Farley, is that correct?

17

18

A

Q

Yes.

And what is your end purpose1 what is your end

19 result insofar as she is concerned?

20 A Well we have a number of things we want to accompli •

21

22

23

'We want to stabalize the overall periodontal condition or the

support around her teeth and to do that because there's been

so much bone loss those teeth need to be stabalized. Right
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1 now they're in a state of fluction. They're moving and it's

2 a known fact that at the end of periodontal treatment that

3 teeth need to be stabalized or mutually supporting to one

4 another so you tie them together and another thing you want

5 to do, of course, is to have her look presentable. her best

6 and sometimes when you expose root surfaces after periodontal

7 treatment these root surfaces are very sensitive and that

8 sensitivity can be overcome by covering those sensitive areas

9 with a crown or cap wh~ch is a part of the splint that is to

10 be made up and then the teeth should be put into a

11 harmonious relationship so that they're not tripping over

12 one another and aggravating a weakened condition. So if

13Y:0U -- these are some of the treatment goals that we have

14 in mind and want to spread those fOI%~esout over as many

15 teeth as possible. It's kind of a snowshoe effect so there

"16 is not too much stress put on anyone tooth and basically tha

17 is what we are.--

18 Q (Interposing) All right, sir. Has Mrs. Farley

19 told you that the teeth that Dr. Goode has operated on are

20

21

22

23

sensitive? Has she indicated that to you?

A Did you mean Dr. Armstrong?

Q Dr. Armstrong, excuse me.

A Yes, she did say she had some sensitivity.
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2

3

4

5

operations to your observation any widening of the gap betwee

the crowns, the lower edge or maybe the upper edge of the

crowns on.the top and thegumline1 has there been any effect
on that?

6 A Yes, it is eviden~,...that the teeth appear

7 elongated in the areas that he's done surgery.

8 Q Can you see -- can you if you look in.Mrs. Farley's

9 mouth, can you see this gap: is it pretty evident~:,or not?

10

11

A

Q

.Yes, you can see it.

And ohe of your goalS is correct that cosmetically

12 so it cannot be seen, is that correct?

13

14

A

Q

That is part of the goals, yeh.

AI.I right, sir. Now',what would you do, how do you

15

16

17

intend to go about meeting your goals that you have outlined

to try to help Brs. Farley out? What do you intend to do?
What will you do?

18 A Well basically we want to develop a satisfactory

19

20

21

22

2:3

bite for her and to do this we will be doing it out of -- out

of crowns, developing it in the prosthesis, prosthetic

fixed replacement that would be made there and in addition

to that some of these teeth have to be put in more favorable

alignment because the forces when they are directed on teeth,
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1 if they are directed in a vertical plane they're much kinder;

2 the tooth can take these forces better than if the tooth is

3 leaning to one side then you get a leverage effect and it

4 will tend to break down the ligaments that hold that tooth

5 in there so some of the treatment involves moving teeth or

6 upriding them by orthodontic means and after they're there

7 stabalizing them by tying them all together and developing

8 a bite that will'allow the,teeth toglide.over one another
9 smoothly.

10 Q All right, sir and do you intend -- you may have

11 said this but I will ask you, do you intend to remove the

12 crowns that she now has in her mouth and replace them1 is

13 that part of the treatment that you have?

14

15

A

Q

Yes.

And you feel by doing that you will accomplish thes

16 various goals you have indicated, is that correct?

17 A As I outlined.,it, that would be removing those

18 would be included in.

19 Q And what, Dr. Buckis, what would be your charge?

20 Before I ask that question. Over approximately how long a

21 period of time do you feel you are going to have to be workin

,22. on H.rs.Farley to get her straightened out?

23 A ltd say two years.
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And what would be your charge: can you give me a

2

3

cost as to Mrs. Farley for the work that you have told us

about?

4

5

A

Q

I believe we estimated approximately $7500.

And Doctor, is that price for the work that you

6

7

8

have indicated: is that what is generally charged throughout

the Northern Virginia area for the work that you have told us

about?

9 A As far as I know. My fees are in line with the

10

11

other practi tione'rs in the area. I think it is probably the

best cost accounting system you can use.

12 Q Let me just ask you a few other things, Dr. Buckis,

13

14

15

and I will be through. Based on reasonable medical certainty

should a practicing dentist have diagnosed Mrs. Farley as
. .

having periodontal disease, in 1974, November ofl974?

16.

17

A

Q

Yes.

Based on reasOnable medical certainty and also

18

19

20

21

taking into account the standards of practice for dentists

in the area at that time, November of 1974, what treatment

should have heen recommended by Dr,. Goode to Mrs. Farley:

what should he have done?

22 A

himself?

You mean if he were doing periodontal treatment
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NO, sir. In November of 1974 when Dr. Goode saw

A

2

3

4

Mrs. Farley, what should he have done?
I \'1ouldthink he should have inforttied.the patient

she had a periodontal disease.

5

6

Q

A

And then what after that?
And if he felt capable, go ahead and treat it him-

7

8

self or if not make ~ referrai to someone he felt would do

an adequate job.

9
Q Doctor, do you have an opinion within reasonable

10

11

12

13

14

15

16

17

18

19

20

21

medical certainty as to whether or'not Dr. Goode failed to
meet the then applicable dental standards in that period of

.time?
MR. BRANDT: Your Honor, I.am going to object to

that.. I think that probably calls for the ultimate fac~ in
issue which only the jury can decide. under your proper
instruction. I think he can tell what the standard of care

is.•

HR. BALAVAGE: I will withdraw the question •.
THE COURT: He is going to withdraw the question.
~m. BALAVAGE: Yes, sir.
BY HR. BALAVAGE:

22
Q Dr. Buckis, in November of 1974 and even before tha

23
and since then within reaBonable.'~dea:ta':l~\prob8.bil~ty"Vlhat
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instructions of care should have been given to Mrs. Farley

from the standpOint of dentai hygiene, oral hygiene?

3 A Well ! feel she should have been shown how to

4 remove the bacteria which grow in everyone's -- in everyone's

.5 mouth and certainly that .to do that the brushing technique

6 that I showed you would be called for as well as the use of

7 some dental floss to get areas that that brush is not going

8 to reach.

9 Q Dr., Suckis, in response to a letter I wrote you,

10 you responded November 16 of 1976 and yoU then gave a diagnos s --

11

12

13

14

15

16

MR. BRANDT: (Interposing) Your Honor, I am going

to object. I,think that is a improper question.

THE CdURT: Sustain the objectiori.

MR. SALAVAGE: twill strike it. I will ask him

directly.

BY MR. BALAVAGE:

17 Q Dr. Buckis, you have told us about your examination

18 your treatment, your proposed treatment. Now I want to ask

19

20

you what your diagnosis is and was of Mrs. Farley from the

time that you saw her to the present of her condition?

21

22

23

A

lIonor.

The diagnosis would be periodontitis.

MR. BALAVAGE: I believe that is all I have, Your
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THE COURT: Cross examine, Mr~ Brandt?

CROSS ExAMINATION .

career that did not return for continued care frOm ydU?

3

4

5

6

1

8

9

not?

Q

A

Q

A

BY MR. BRANDT:

Dr. Buckis, have you had patients over your

Yes.
That is a problem that plagues a dentist is it

I don't find that: it plagues the dentist. I think

10
some of them are happy some of them didn~.t.return.

11
Q Maybe it plagues the.patientf maybe I should state

12

. 13

14

it that way. Would you agree it is not very gOod .common

sense by a patient to. stay away for two and three years at

a time from her dentist?

15

16

A

Q

That would be reasonable to assume.

All right. Hbw.frequently do .you tell your patients

17

18

19

20

21

22

23

to come bad: to see you?

A Depending on the previous experience as far as,
disease goes, encouraging everyone to see me once a year.

Those that I see on a six month or less interval and they're

still havinl'Jproblems, I want to see them more frequently.

Q So you would say at least once a year?

.A That is right.
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Now, ~~. Ba1avage has asked you about November of

2 1974 and the fact that periodontal disease in your opinion

3 was present but as a matter of fact your opinion is that was
. ." .

4 present before that, isn't that correct?

5

6

7

8

A

Q

A

Q

Yes.

How far back did you say, five years?

That is correct.

Five years from when you saw her7 you saw her in

9

10

September 1976, early September, the 2nd day was it, am I

correct in that?

11

12

A

Q

I believe so, yes.

So did I understand at least in your opinion she

13

14

15

had had an active periodontal disease condition that should

have been attended to by a general dentist back in 1971

period of time?

16

17

A

Q

I would have to concur, right.

Now I believe you did tell Mr. Balavage that if a

18

19

20

general dentist had observed this problem and had attended

to it you felt that the care would have been less extensive

than it is now?

21

22

A

Q

Right.

It is a fact, however, is it nOt that the care,

28
that would have been periodontal care, required that three,
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1 four, five year period of time prior to that time which would

2 have required not only attention by a dentist, be he a

3 periodontist or not, but time by Mrs. Farley, expense by

4 Mrs. Farley, discomfort by ~tts. Farley?

5

6

A

Q

To some extent, yes.

Are you able to give the jury, .Dr • Buckis , any kind
'. .. . . . ~

7 of a feel for comparing the procedures that should have been

8 performed and picked up earlier and those that Mrs. Farley

9 is now undergoing?

10 A Well in the eariier stages this disease can be

11

12

13

14

15

16

17

18

19

arrested and controlled with a minimal amount of treatment

where you don't have to go in and make surgical flaps and

reshape the bone and tissue around the teeth so treating

it eariier I think that it could have been done is what they

call a closed procedure. One where you don't reflect any

tissue out of. the ''laybut merely go in and do what is known

as root planting and shaping away the affected areas on the

root and scraping out. It's kind of a D&C around your tooth

type thing.

20 Q And Dr. Buckis, what is your estimate of the cost

21 of that, that that would have cost ~rrs. Farley?

22 A I can't really feewise go back to five years but

23 right.now it would run approximately $700.00.
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Q

A

Q

Did you say $7001

Right, urn-hum.
And do you say that there would have been your

76

4 serVices necessary then foilowing that periodontal care, t.he

5 splinting and the crown and bridge work?

6

7

A

Q

I don't believe I understand what

(Interposing) As I understand it when the

8

9

10

periodontist is finished you propose to do some splinting

of the teeth together or tying it as you call as well as

brand new crown of bridges, am I correct sir?

11

12

13

15

16

A

Q

A

Q

A

Q

The two are congruent.

You are going to do them?

Yes.
Or you tell us here you are going to do them?

Right.
I'm asking" you whether or not if the $700 periodont I

17

18

19

job had been done five years ago prior to your seeing her, do

you say she also would have been required to have then done

in your general opinion, these procedures?

the mobility of these teeth and consequently they wouldn't
20

21

A I don't believe so because you wouldn't have all

22
need to be stabalized.

20 Q How about crowns and bridges?
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2 already, is that correct?

3 Q You tell me. You have looked at Mrs~ Far1eyis

4 mouth, I haven't.

5 A
. . .'

Some of the -- some of the crown and bridge work,

6 of course; that is already there is already there, right?

7 Q You're proposing to take what's there off asI

8 understand it are you not sir and to redo it?

9

10

A

Q

That is correct.

Would you do that also had periodontal care been

11 rendered five years ago?

12 A I don't belie',e so because she probably wouldn't ha

13

14

had the root sensitivity from the tissue having receded or

been broken down halfway up the root~

15 Q NoW, let's talk a.boutthe crotm and bridge work.

16 You don't find anything wrOng with the crown and bridge work

17 that is in place, do you sir?

18

19

A

Q

Hhat do you mean by find anything wrong with it?

Does it not meet the general standards here in

20 Northern Virginia that are exercised by a general dentist

21 in this community?

22

23

A

Q

Do you feel that is a debatable question or not?

I'm asking you if you find any problem with the
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1 crown and bridge work in ~1rs. I"arley's mouth, do you find

2 that it varies from the general standard here in Northern

3 Virginia exercised by the general dentist?
4

5

6

7

8

A

Q

.A

Q

A

I would think $0.

You t.liinkit does hot meet or it does meet?

Does not.

In what way, sir?

I am thinking in terms of when I initially saw ~tts.

9 Farley.

10

11

12

13

Q

A

Q

A

I understand.

And at that time they were over-contoUred.

What does that mean?

Were not shaped to conform to the original shape

14 of the tooth structure that they replaced.

15

16

17

Q

A

Q

Have you ever had that happen to you?

Yes.

50 it is an expectable thing that can happen on

18 occasion you say?

19

20

A

Q

No, I remade it.

All right. How many overcontours as you describe

21 them did you see?

22

2:3

A

Q

In !vlrs• Farley •sease?

That is right.
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2 Q So you're not able. to tell the jury how many you

3 found over-contoured?

4 A I'd have to give an approximation. I believe

5 the majority.

6 Q You felt that the majority of the crowns arid

7 bridges in this lady is n~outhwer~ over"'countoured1 not

8 acceptable?

9

10 Q

That is.right~

Well if thts lady had not had any periodontal

11 care at all then you wOUld have gone in and removed all of

12. these crowns and redone them?

13

14

15

A

Q

A.

! might ha"lTesuggested it to ..the patient.

t"1hy? For what reason?

Because they tend to trap bacteria, they tend to

16

17

18

19

develop decay in areas where baeteriaarelodging, make it

more difficult for the patient to get in and clean and they

were subsequently recontoured or filed down and thinried out .

or reshaped to the proper contour as a part of the periodontr •

20 Q I thought you said since she's been under your

21 care she doesn't have a cleaning or bacteria problem?

22

23

A HO\'I1 does that go together':,withwhat you just said?

THE COURT: Just respond to his question.
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HR. B1\L1\.VAGE: Yotir Honor, there is no question •

2 He just made a statement.

3

4

TIlE HITJ:mSS: He dian' t ask me anything.

J1R. BALAVAGE: Ymir Honor, it'is cross examination

5 but I think he's got to ask a question. He didn't ask a

6 question.

7 H!t. nRl\NDT: I don't think Your Honor had any

8 problem understanding the problem.

9

10

THE COURT: Mr. Brandt will repeat it.

BY MR. BRANDT:

11 Q Dr. Buckis, isnit it is so sir, ever since she's

12

13

14

15

16

17

18

19

20

21

22

23

been under your care you say that the bacteria condition that

you found when you first saw her has been cleaned up and
\

care of, cured? Your Honor, I'd appreciate it if Mr. Balavag

would not motion with his head.

Mn. BALAVAGE:I'rn getting ready to object. He

didn't say all that and I don't think it is a fair question.

That is what I am ,objecting about. I don't think he said

all -- if he wants to ask that question.

HR. BRANDT: Your Honor, I think it is proper cross

examination.

THE COURT: I will overrule the objection. :t think

it is completely --
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THE WITNESS: (Interposing) .Her treatment is not

completed. Sho still h:19 problem. areaa~ Thore's areas she

cannot get to .and clean.

DY MH. TIAANDT;

5

6

7

8

Q

A

Q

A

How many?

.!low many? .

Yes, sir.

From the maxiliary right first.central incisor

9

10

11

12

13

to the last molar.

Q How many teeth?

A On the right side that would encompass seven teeth.

Q . YOll say that it is impossible for her to properly

clean ..seven teeth'1

14

15

16

A

Q

A

Right.now, yes.

Why is that?

Because she hasn't had any periodontai treatment

17 completed in those areas.

18 Q I see. Well, ithas.nothing to do with the crown

19 and bridges, does it?

20 A Remember these crowns were already reshaped and

21

22

recontoured by Dr. Arrns~rong which enabled her then to qet

in and do the cleaning.

23 Q So those croWns don't need to be replaced?
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1 A I don't believe I said that.

U2

2 Q I'm sorry. :i: thought you said you proposed that

3 you would redo all of this lady's crOwriS?

4

5

A

Q

That is right.
But didn't you just tell us now Or. Armstrong had

6 reshaped or recontoureda number of them?

7

8

9

10

11

12

A

Q

A

Q

A

Q

'rhat is right.

Then they don't nced to be redone?

That is not a logical conclusion.

\vell explain to us why it isn't.

Because esthetically they're unacceptable.

What do you mean esthetically they're unacceptable;

13 to you or to Mrs. Farley or what? How do you make that.

14 determination?

15 A Okay, forget esthetics. From sensitivity Btand-

16 point. she's got a lot of discomfort if she. drinks anything

17 cold.

18

19

Q

A

All right.
And by putting crowns on you are going to get away

20 from the sensitivity.

21

22

Q

A

I thought you said she had crowns on those teeth?

But what about the areas that have been exposed to

23
periodontal treatment that are not covered by the crowns?
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1

3

Q

A

33

So you are tryiri9to make a bigger crown in layman'

Not lnrger necessarily but it would cover more toot

4 surface.

5 Q Isn't that ~ upon by the periodontist because

6 you are going up close to the gumline and you can then trap

7 bacteria by nakinq that larger?
. ,

8 A I don't believe that that -- that that isnecessari y

9 the factual statement.

10 Q Well is there a controversy about doing that, let

.11 me ask it that way, tl).atyour profession between your profes-

12 sion and the periodontal specialists?

13

14

A

Q

I don't think that it is necessarily a controversy.

Is there a disagreement between dentlstsabout

15 that, may I ask it that way?

A I don't think you can get two dentists to agree on

.17 too much of anything.

20 to cost and so forth?

19 the absolute perfect situation for this lady without referenc
18

21

Q

A

All right. Aren't you really proposing, Dr. Buckis

I felt that in the light of the amount of support in

22 tissues that's been supported that sheneeds'tsde,y.,~ absolute

23 best we could do for her.
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1 Q Well, crowns and bridges. have nothing to do with

2 support, do they?

3 A Yes, they do provide a whole lot of support •.

4 Q Isn't a crown merely a cap over an existing

5 tooth?

6 Rut the shape of that cap and how it functions

7 with the cap thnt it meets is going to determine how much

8 stress 1s put on the tooth.

9 Q Yon talked about the. fact that three teeth -- you

10 didn't think would last. more than five years. Are two of

11 those upper Molnrs?

12 A I believe so.

13 Q And is it not correct that there wa~ no,-- that

14

. .

there were no teeth beneath those two teeth on the lower

15 arch?

16 A Rirrht •.

17 Q And isn't the reason that she's having trouble

18 with those two teeth is because of that fact, they have

ropped down?

he had trouble.

ropped down because there was nothing beneath them?

Well when is it that you say that those teeth

I think they had been in that position long beforeA

Q

23

20

22

21

19
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1

2

3

4

5

6.

7

8

A

Q

A

Q

A

Q

A

Q

I didn't say.

All right. Well did they?

Di(l they what?

Drop down?

Ne have.already established that.

When?

I n.on't know.

You are not able to say they weren't in that

85

9 condi tion when Hrs. .Farley walked into Dr. Goode's office

10 are you?

11

12

13

A

Q

A

What condition?

The condition that they currently are in?

Yes I think you have some films that he took when

14 he. initially saw Mrs. Farley.

15

16

Q

A

Did they show they were dropped down at that time?

Dropped~dow:n,. yes, but they didn't show a lot of

bone loss.

18 Q Wouldn't the use .0£ her partial plate have helped

19 that situation?

20

21

A

Q

What situation?

Th~: situation of those two teeth dropping down

22

23

because they had nothing to hit, no surfaces to COme in

contact with?
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1

2

A

Q

Thoy \olere already droppell down.

I thought you said they have undergone a change

36

3 since?

4

5

A

Q

P,eriodontal cha.nge,

All right. Wouldn't the use of,;a lower partial

6 plate have helped that situation?

7

8

9

10

Q

A

Q

I don't think so.

You do not?

110.

A dental hygiel".istis the normal person who shows

11 the patient how to brush their teeth, isn't that correct?

12

13

14

15

16

A Not in my office.
Q Isn't it normal in most dental offices?
A I don't believe so.

Q You do not believe so. Didn't you testify on your
deposition thRt that was the normal approach?

17 A I testified I believe that if I had a dental

18 hygienist that she would have to be capable of doing that.

19

20

Q

A

Well wouldn't that be the reason you did them?

It would be one of the reasons, yes. However, the

21

22

doctor is still ultimately responsible for whatever goes on

in the office.

2:3 Q You said that you came to a Reston group and gave
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1 them some a.8fli.~tanCp. in pr0.verttivedentistry. Din they need

2 some help;. is that why you joined the group? Were they

3 havintJ tronhle in showing people how to brush their teeth?

4

5 the group.

'I'hat I don' t belie~fe was a fact()r in my joining

6 Q noctor, hasn't there been a running controversy

A

7

8

9

10

11

over the years p.ven in thf"~ dental school as to how tb brush

one's. teeth and as to what to emphasize, whether it be hard..

brush, soft brush, teeth themselves and so forth?

Believe it or not I believe everybody agrees one

particular method is superior.

12

13

14

15

Q

A.

Q

Nhat \'1ere you tnnght in dental schobl?

1: don't know, Voteare going back.

Just to 1960.

Se~Tenteenyears, riqht. We; were taught three

16 different methods.

17

18

19

20

Q Do you .•",ant to tell us what. theY-were?

.Oh(~was cailed Charter's Method and :..-

(Interposing) ~'lhat .•..,cts that?

It was aniethod where you as I recall the brush

21 was movedup and down.

22

23

nn, the tooth surface or the. gum?

On the tooth surface.
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1

2

Q Okay~

lmd them to be honest with you, I'm not sure that

3 I can remeliibr:~rthe names of the other t\'IOmebhods that were

4 prescribed at: th.at. time.

5

6

Q

A

HO\<l about just describinsr them to us?

One ,,~a.sa circular method. :where you went' in little

7 ' circles.

8

9

10 really.

Tooth or gums?

\Je1l actually the circu.lar method you hit both,

11

12

Q

A

Intentiorially or accidentally?

It was --you couldn't do' it any other way than

13 go in, acircie.

14

15

Q

A

l'lhat was the, third one?

1\1"1\J the third one' is the one Ireully don't

i6 remember.

17 Q Didn't make a particular impression on you as a

18 dental student apparently.

19

20

21

Q

A

rdCiht.

Hhich one were you taught was preferable in 1960?

Iiere again the profession had no particular format

22 that ,"vasshm,rn to be preferable, preferred and as a matter of

23 fact the bacteria, logic factors were not promulgated.
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1 Q Hell 'uhea is i t lJetWt~en60 and 77 that you got

2 . squared a\<'lay into a met:wd t.h.:lt you feel. is the superior

3 method which nm; as I understand is soft bristles up under

4 thQ gum, conce:.ltrate 011thG gum and not the tooth?

5

6

7

8

Q

'"J c

Q

~fter I developed a periodontal problem.

,:'\fter YO~l pCrSf)ilally developed. a periOd.ontal proble ?

Ri(;ht, right.

So oentistsareri't abovehavi~g these problems.

gyourself?

10

11

A

Q

'l'bAt is right.

i)iJ you d.osome special study \'/hen this happened

12 for your Ol"m personal t!el fare?

13 A
. . .

. I sou<jhtthe help of a specialist and the speciil1is

14

15

16

17

18

19

20

21

22

23

gave me a little rubber stimulator or one of these things

you See on the end of a toothbrush sometimes and he said

try that for a few months and come back and see me. So I

used that for a few rnorlths and my gums still bled and I went

back to se~ him. I said this thing is not doing any good. at

all so the next thing I knew there was a course being given

in preventive i;entistry at the Naval Dental School for one

and this I believe was in 1966 or 67 and so I went to

COurse and agentlemal'l by the name a f Robert Barkley

as giving the course. Ai1dthe whole theme of the course
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1 .was that anyone could be. indepenC1.entlyheal thy by just

2 doing what Ihav~ already described here.

4

5

Q

A

Q

So that wris ~7did yoU say?

Yes.

So as 67 you feel that at least as far as you were
6 concerned you got. the light ann knew the right way to brush

7 your teeth?

8

9

l...

Q

r~ight •

Do you concede that even today dentists disagree

10 on the usefulness of the method that you liked?

11

12 Q

I haven't found too many that wouln argue~

I take it you --that you found some"'froInthe way

13 you phrased that?

14 A Put it this way~ I dori't know of any honestly if

15 we are talking about what you and I are talking about right

16 novl, I don'~ knO\" of anybodY that isn't talking about the

17 same thing I am talking about.

18 Q :'1hen"<lidyour profession go in this area to soft

19 bristles fro1.~l1axc1 bristles?

20 A \iJellthe American Dental Association in 1972 put

21 out a little pamphlet which describes the techniques that I

22 have descri]jed here.

23 Q ~.qhy were they six years late or five years late?
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L A

. . .

Because they're d big bureaucracy and any change

2

3

.4

5

7

usually cbmes fro~ grass roots and I feel that that is

un.Joubtedly _•..

(Interposin<]) NOw, of course, if Hrs. Farley
. .

had been. sho.••mthe correct way to care for her teeth and

gums and just cUdn't do it, ",hat, of course, would be a
. '. .

situation that I stlspect you see from .time to time, is it

8 not, where a patient just doesnit have the time or the

9

10

12

13

14

15

16

desire or the will to do what she's been shown?

Yes.

rm. BRAnDT: .Hay I have the Court's indulgence?

i}.'ut COURT: Sure.

l:IR. BPJ\NDT: Those are alIt-he quesions I have, sir

TIm COURT: Any.further redirect?

NE. Bl.LAVAGE:Just a few.

rn;E COURT: Well try to finish with .this doctor

17 before lunch recess.

18 tH''.Lf.\,. e. BAIJ\Vl\.GE: Yes.

19

20

21 Q

REDIRI:CT EXAHINATION

BY HP. BALZWl\GE:

Yes, Dr. Buckis, on the last series of question~

22

23

regardless of. uhnt you ,,,ere taught in dental school 17 years

ago and regardless perhaps of ybur seeking out all the
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

( ..,

infornation you could about periodontal disease in 1969 I

think you s;li,~ 01' 67, wll~l"t0.'l0.;' it VIas, in your own ca~;e,

\lh.J.t for t;w.l.'lst five yeaJ7s, for the last five years .that

you ha.ve beCH in the Northern Virginia area, what has been

the accept(~d standard of delltal practice insofar as prescribi .g

the care. of teeth is concc~ne~?

.!... Again, it's the technique.1 described. It's in the

little booklet vut out by the l'.mcrican Dental Association in

1972 and really by the time they get. a booklet together like

that everybody' '3. got the 'lrJOrd so

Q(Interposing) All right, sir. Now.tthe line with

those questions that you v.rere asked at the end of your

examination, i3 it acceptable general practice for dentists

in this areCl to keep up with things, to continually .educate

yourselves in the dentistry profession?

A YeR.

U lind isn't periodontics one of the aware things or

one of the live thinqs£or the last seven, eight or nine

years?

A Yes.
Q Let me ask you this. Have all the dentists in.

your community t:hat you may }~nowincludinq yourself who have

kept up with thin'Js., would they have diagnosed Mrs. Farley in
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1 November of 197". -'15 beinCj ~,!ithperiodontal disease?

2

3 Q.

Yes, I'n sure.
Nould it.be fair to say that.if a dentist, a

4 generally pructicing dentist, did not diagnose and catch

5 Mrs. Parley'[;;then condition in NOveMber of 1974, that

6 dentist jus t:. ,\V'ai';n'tkeepinq up?

7 7\
. .

~h<1t HOlllJ be a fair -- that would.be a reasonable

8. assumption.

9

10

11.

12

13

14

15

16

17

18

Q

A

Q

Q

Pith his dontinuinq dental education?

Yef3.

Did you. o'hm a car back. in i96l?

Yes.

HR. BALA\TA0E: ! think that is all •.

'fEE COUP,T: .Any further recros s?

I:~R.BRANDT: Yes.

RECROSS EXAMINATION

BY aR. BRANDT:

l~<Jn.in asI understand you say that a general

19 dentist jUGt wasn't keepiny up with this lady if he hadn't

20 seen and begun to solve the periodontal problem back in 1971,

21 five yea.rs before you saw her?

22 A You said that; that is approximately the time

23 periodontal disease'\V'olllJbe beginning.
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1 Q That is :t:i.ght anc1 shoul;} have been caught by a

2

3

general dentist exercisin0 orn.in~ry care in this community,

Northern Virgini~?

4

5

A

Q

I ~"f)ulr' thinJ( that they would be aware of it, Yes•.

~hould ha",e been a''Tare ;of it YOll say; should have

6 done something ahont it?

7

8

.i\

o
Yes .•

And I believe you also feel that '-lay about the toot

9

10

11

that was ext.racteo. too, don't you sir,. that i.f that had --sh
. ..

lost I think y~n called it -- I will use the right word, the

. lowe~ right second premolar?

. 12 .

13

A

Q

i\ll right.

.That was extractea in August of 1976 by Dr. Goode

14
.I believe ann I think she carne to you the next week?

15

16

A

Q

Shortly thereafter.

Shortly thereafter. As I understand it you feel

17

18

19

that that "TaS lost because of a specific peri(>dontal;problem

around that tooth?

Yes.

20 Q And that that shouL"l have been picked up five years

21

22

ahead of tint'; too'\nd the tooth would have been saved?

Twoyp.ars or three years, yes.

23 Q rive Y0.ars is what you're starting with and working
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1 from that lloi.n~ Oil, is that ri0ht?

2

-4

5 Q Dut ,..,e aretalJd.nq a~:)Ollt 1971.

6. A ~11 right.

7 Cd Iftllat tooth hac'i periodontal disease about it .

8 resultinq' in lxme loss and later resulting in the loss of

9 thattobth In your opinion, am I correct?

10

11

A

Q l\nd h"1dthat be(~n picked up by a general dentist

. 12

13

14

in this cOF1"':"lunity exercisin,r the normal standards in this

comrnunitythf~ tooth '"ould not. have been lostartd he- should-

have picke~ it up in 1971?

15 Ii.. Hell aSSl1me' th(~n~ would certainly be evidence, yes

-16 .in 1971.

17

18

I don't want you to assuma, .is that ymir opinion?

I ~ I had -seen I'irs ~ Parley in 1971, I would have

19

20

observed • J.:Lt ••

I In t"11king about tIle normal general dentist here

21 in Northern Virqinia. You say the avertlge dentist here in

22 Northern Vi~~gir:i~lsholild h.:lvnpicked up in 1971 nnd done

23 something aLout it and then the tooth would have been saved?
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3

4

5

6

7

8

.9

10

11

12

13

14

15

16

17

18

19

20

21

22

2:3

96

A r can ~qr~e with th~t,ye~.

MR. BRANDT: Okay, sir.

FURTHER REDIRECT EXAMINN.PION

BY MR. BALAVAGE:

Q Would. the same apply in NoveBberof 1974?

A Yes.

Q Now, in light of that -- let me just ask a few

questions and I will be through. Dr. Buckis, this periodonta

disease, when is it at its.worst? In other words let me

straighten that question out if I can. t~en is the greatest

damage suffered by a person who has periodontal disease, at

the beginninrr, in the middle, at the end or where?

A Well, like most rlisease entities that particulary

one that -- that can't regenerate itself. In other words

these structures once they're broken down don't regenerate

so the longer they're there they worse they get and they're

snowballed so it's at its worst in the later stages because

it's drawinq more tissue.at a fastert'ate.

Q And would that be the period of time that a person

would suffer the most damage if we can cOMpare damaqes?

A Yes •.

Q Durin" the latter part of the rlisease?

A Yes.
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t.m. ljhLil'l.VAGE: 'I'lid t is all, Judge.
1

'l'lIE COURT: Anything further?
2

HR. BRANDT: No other questions •.
3

Tin; COUH?: Hay Dr •.I3uckisbe excused?
4

1m. Bi\LZ\.V~"iGE: Yes, sir.
5

'1.'L:;~ cor~E.rl': Doctor, you may be excused and free
6

to leave.
7

(Witness excused.)

9
'IflE COURtl': Bring the witnesses in. We are going

10
to recess at this time fo.r lunch.

Hel,iliers0 f the jury and wi bless, the Cou.rt:.is going
11

to recess. We ran a litUe past our normai time. Normally
12

we try to recess from 1:00 to 2:00 but when we:,have a
13 . .

witness of this type we .try to get through his testimony so
14 we are going to recess uriti~.2:30. It will be about an hour
15

and ten minutes. Please don't discu.ss fhe case in the
16

presence of anyone and don't attempt tdarrive at arty con-
17

elusions and report back to the jury room about 25 after 2:00.
18

(Whereupon, at 1:15 p.m., the trial was recessed
19

. to reconvene at 2: 25 p.m.)
20

21

22

23

DEO REPORTING
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1 Ar'TETU100rr SESSIO::J (2:40 p.m.
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2

3

4

5

6

THE COUnT: Both counsel ready at this. time?

1m.. Dl',:,AVAGE: Yes ,sir.

Tl::R COURT: r-,et 's br inrrthe j tiry down.

(r!!her~11pon,t;,.e jury returned to the jury box. j

7
rfl' rT~
J..J .... I cnrJ:rtT: Call your next witness.

8

9

10

11

12

13

14

15

~m. J3ALAVAGE: t'1ecall Dr. Armstrong, Your Honor.

t"1hereupon,

JOHN FRANKLIN ARMSTRONG,JR.,

was called as a witness by and on behalf of the plaintiff,

and, having been previously (luly sworn, was examine d and

testified as follows:

DIRECT EXAMINATIoN

BY HR. BAT...AVAGE:

16

17

18

19

20

21 .

22

23

Q

A

Q

A

Q

A

Q

.A

State your name please?

My nilae is John Franklin Armstrong, Jr.

,"1here r1oyou live?

Arlincrton, Virginia.

Wh~t is your occupation?

I am a periodontist.

Doctor, ~lhere dill you go to school?

I "lent to school;atthe Randolph-Macon College in
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1

2

3

09

Ashland, Vi!"qinifl.,at the "1er1.icalColleqe of Virginia,

Richmond, "irginia, University of :Kentucky,Lexington,

Kentucky.

4

5

6

7

8

9

10

11

12

Q

A,

Q

Q

Q

A

Q

When old you graduate frOM dental school?

In 1963.

NOH,dir'l.you qoto a. specialty sehooi?

I (lid.

When l'laS that?

In 1969.

Ann what was your specialty?

Periodontist.

nid you practice in.this area as a general

13 practitioner?

14 A Yes,! did.

15
Q Where?

16

17

18

19

20

21

22

A

Q
- '-"school?

A

Q

A

Q

In Arlington, Virginia from 1965 to 1969.
- .And when did you get out of your periodontal

In 1971.

And your office now is where, Doctor?

Falls Church City, Virginia.

So you have been practiainq then in Virginia for,

23
in this part of Virginia for approximately how long?
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1 A

2 Q Both ~pecialti~3?

3 Twelve years.

4 Q Let me. ask you ~6me preliminary questions before

5 we talk about ?',1rs.Parley's case. Ttfuenwe say periodontal

6 disease or periorlontics, wha't are we talkinq about?

7
"10 ,an! talkinq about a disease process that affects

8 the tooth, the gum armind the tooth arid the destruction of

9 bone.

10 Q And what 'is the cause o€ that disease?

11
A The cause is inflammation.

12 Q And \\'hatis the cause of inflammation?

prevention ano treatment and so on?"

some approximation as to when the dental profession has

become rather acutely aware of periodonta1disease and its

am going to ask for this in years if you 'can give it to us,

Bacteria.
How, Doctor, has there been some:'period of time I

! .~,
Q

A

18

17

16 '

15

14

13

19

20

A

Q

In the past ten years.
Do you have patients referred to you by other

21 dentists?

22

23

A

Q

Yes.
Now when did you take on Mrs. Farley as a.patient?
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2

3

4

5

A

Q

A

In AUqUfit. of 1970.

Din yon pcrfor.J:l anc;car:i:nation?

Yes, I did~

Hhn.t (~id y6ur exmd.nfltion slim.,?

By ezar,"1ination ShO"'E~d that Hrs. Farley had

101

6 advanced periodontal disease at that time~

7 Q j\11 ri.ght ,. sir, before I go any further I neglected

8 to ask you, Dr. Jl~nnstrong,. are you licensed to practice in

9 this state?

10

11

12

13

14

15

16

Q

A

Yes, I aJY1.'

1,,11<.1 your specialty is periodontics?

Yes.

NoVi did you bike a history from Hrs. Farley?

Yes.

And will you give us that very briefly?

1\!rs. Farley's oralexainination revealed bone 16ss

17 .from around most of her teeth, a dente\! decay, red margins~ ..

18 red gummargir~s, looseness of theeth.

19

20 tion?

21

Q

A

1\11 riljht. Hhat did YO:l conduct, a probing examina

~0S, I ,lid.

22

23

Q

A

And how was that don~; v7!1at: is a probing examinatio

;\ probing exanination is done with a hand instrumen
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1 which is calibrated in laillincl:ers and placed bet'''een the

2 tooth and t:iC ';rUB.to t11(:: level 0 f ::.1:1e bone •.

3 Hhat. does it lool~ like; does it have a shape?

5 Y,,,,l.3. It's abGtrt. tj~is long (indicating) and each

6 end is curv •.~,: Ul.J aH'.1down (il"idieating) and it slips under

7 the margin.

8 Q Do ;rou have a chart that reflects the probe measure

9 ments that you made?

10

11 ('1

Yes, I do.

NOH, Doctor, by the \'iay did you bring "'lith you, Cl

12

13

14

model, a clay model.I guess it is ora plastic lllOdelof

I1rs. Far.leyls teeth and

(Interposing) Yes.

15 Q Nm'l would it be of help to the jury and all of us

16 if you usec1 those models in your testimony?

17

18 Q

I think itw()uldt yes sir.

Okay. Nov ""ill you give us the depth readings. that

19 you took of I~rs. Parley, you might maybe point out which way

20 your -- t <.lon1 t. k.nowif you have those readings in sequence

21 but you migl.l:. l'naybe point out ,.••hieh is upper arid lower and

22 what you are:: taH;;ing about?

23 A \Je began probin~J in Nrs. Farley's mouth on the teeth
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14

15

16

17

103

in the upper right. side of her mouth and the pocket depth

in millimeters \'lher.ethe tiRsue has been diseased and

detached froJTIthe tooth root starting with this back tooth

goes seven, Rix, t.en, eight, eic:ht,three, four, six plus.

Shall I continlle?

,.. P011:r.', three, four plus, fo,irplus, thr.ee, six,

six. The ~ix~s are in the frlicUineof her upper front

teeth. Three, five, four, two, thre'e, four, two, four plus,

five, tWOi three, five~ two, t'hree, five, three, five, five,

four plus, t~1l'.ee and four. That encompasses, the outside

surfaces of the 'teeth from the righthand side to her left-

hand side. ,On the inside of her mouth beginning aiso with
, ,

the righthand side the nuMbers read as fol1owsjin millimeters

seven, five, five, seven, edight, ,five, six plus, six plus,. . .

five, five, .five, .four, three, five, five, five, six, four

plus, four,p1us, five, five, four plus, five, five, three,

18 five, three, thn~e, four, seven, four~ two, five, six plus,

19 three, three, TOUI". That is the p(?riodonta1clinica1

w exarninatiori for the upper arch.

21

22

Q

"1\ In tl~ low~r arch heginnin0 with the left side

23 on the olltr;L~ethE:: numbers are: 'three, three, three, three,

~ ... ..:: ~
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three, three, three, two, three, three, t~YO~three, three,

t ~. ~. .h. h' '.. . •., .'~l' . . ~ th' I~"o, ,._l.ve, ,1ve v l.C, 15 l.n .....le mJ.(l 1ne aqaJ.n 0.... e. ower

two, three, three, two, fdve, five, two, three, five, two,

three, three, si~,~, fiv~, se"Tf."n, seven, eight, seven --

excuse me, five, seven. Tr_e insi~.e measure!!'lents again

beginning in the 10\17erleft :lre three, three, four plus,

four }')lus; three, three, three,' two, three, two, two, two,

two, three, three, three, three, three, three, three,. thre'e,

three, thr~e, two, three, three, three, three, seven; seven,

three, thre~, seven.

iU:_ riqht, noVl, Dr. Armstrong, after you examined

Mrs. Farley, did ~louforn an opinion as to what her condition

of her mouth ,"'1.:',(1 teeth an(~ gumsvlas at that time?

Y0S, in r:iy opinio~ His. Pa:r.ley' s diagnosis would be

labeled as a~vanced periodontAl disease.

16 Q J10ctor, no you have an opinion within a reasonable

17

18

19

20

21

medical de:r.~ainty as to what the various readinqs that you

have told ns of Houln have been had ,they been taken in

Novemher of 1974?

I~ ~y opihion the pocket depth re~dings in

millimeterr; '-;'011.,](1 l",e three millimeters less in 1973 than

were recor ';('d in 1')7G.
22

23
0. ~bw,Dr. Armstronn~ takin~ into account -- I*m goin
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18

19

20

21

22

23

. . .

to pose a hypothptieal question 1:0 yon an:-l I would like you

to J'1aJ7esor:!('r0fl)lonrw!> tc, it. Titkinq.i nt.a account that a

37 or 38 Y(~:1r'old ,,,oTlanHould present herself in your office

in Nove!'lbe}~of 1974 an(~ ,..rOlllcl have the follo\dng complaints

or syr1ptom13. One, hlec(~inq o~ hl":'T qnms, t\'70, looseness of

some teeth; th~r:e, so~e spacin~between front teeth1 four,

pocket depth ren.dinr;fj rahc:rinrr froTI1some instances six on
.,

down into four ant~.thrf"!e. 00 yo" have an opinion within

reasonable f1P.'dical nental certainty as to Hhatthe condition

of thC'lt peTson '$ mouth was?

f;n. BRl'tn"lT: Excuse me, Your Honor. I am going to

object to that hypothetical fact that ! pa.rticularly have in

mind is I helip.ve Hrn. Farley said it was 1973 if I recall

correctly wh~n she had bleeding gums. Other than that I

have no objection. I think that is the facts in evidence.

!;~'~.Rl\L1\VAGE: She said \.!hen she says she saw

Dr. Goode in 1974 she discussed with him bleedin0 and he

made some responne ha.ck~ .I have notes on that.

':..TT COFR'l': I \votild have to go back and check. I

don't recalJ. "Jl1nthp.r it waf; 73 or 74, yeh, 1974 I was having

bleeding, to lr.l hiPl.

ji". nnJ\IJiV;': On cross examination she ~aid she also

told him l~71.
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TBE COURT: But--

~~. BRANDT: (Interposing) So maybe it's both.

THE COURT: 74 talked to him about it.

BY MR. BALAVAGE:

5 Q Doctor, do yOu have an opinion as to what the

6 condition of that person's teeth were?

7 A Myropinion would be, sir, that Mrs. Farley had

8 . periodontai disease iri1974.

9 Q Now within reasonable medical dental certainty

10

11

12

13

and taking into accOunt the standard of practice as practice

by general practitioners in this area, what should in this

case Dr. Goode first of all have done insofar as diagnosing

that condition with those eiements that I have given you?

14

15

A

Q

I don't understand the question, sir.

Well, let me ask it a different way. I don't think

16 I worded that too well. My question to you is should a

17 general practitioner in this area in November ofl974 been

18. able to diagnose that condition?

19

20

21

A

Q

A

Q

Yes.

At that time?

Yes.

If it is shown that Dr. Goode in this case did not

diagnose that condition of Mrs. Farley at that time, do you
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1 have an opinion within reasonable dental certainty and again

2 taking into accounts the standards in this area, the dental

3 standards in this area, 4S tu whether or not Ur. (;oode.wal

4 negiigent?

5 MR. BRANDT: Your Honor, I am going to object only

6 because of the grounds that you and I have previouslY dis-

7 cussed in my prior objection. I think it deals with the
'. . . "

8 ultimate fact in issue. I thirikit is for the jtiryto decide

9 under your proper instruction.

10

11

12

13

14

15

16

THE COURT: I think so.

MR. BALAVAGE: I'd reword it whether crnot itwoul

be below the standard.

THE COURT: Not whether or not he was negligent?

MR. BALAVAGE: I'll just reword that in that regard

THE WITNESS: Would you repeat the question.

MR. BRANDT: My objection -- the reason is bi-

17 laterally. First objection it .seeksto determine the

8 ultimate fact and issue which I think is ob]'ectionablein. 1

19 this Con~nwealth. Secondly, I think the question has to

20

21

22

23

be phrased and answered in reference toa general dentist

in this area without reference to a specific individunl,

so I have those two objections. Then I think under proper

instructions the jury determines whether this defendant
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violated the standard or he didn't.

THE COURT: I thirik you might rephrase it. He is

right in that respect.

BY MR. BALAVAGE:

5 Q Dr. Armstrong, taking into account the various

6

7

8

9

10

factors that I have given you or hypothetical lady and

assuming -- assuming that the dentist practicing in this

area did not diagnose the disease that you felt she had

at that time, would that have met or not met the standards

prevailing in this area at that time?

11
A It would not have met the standards in this area

12 at that time.

13 Q Doctor, going one step further what should the

14

15

16

17

examining or treating dentist that we are now talking about
c .

have done had he diagnosed that conditionfwhatshould have

been done in ~ccord with the ~co~pted standards in this
area?

18 A He should have attempted treatment himself or

19 referred her to a competent specialist.

20

21

Q

A

What treatment did you undertake for Mrs. Farley?

Our first phase of treatment for Mrs. Farley

22

2:3

consisted of conservative periodontal care which involves

going around all of her tooth roots under the gum tissue
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1 margins into the pocket areas where there was calculus and

2 to remove this debris from the ro'ot surfaces of the teeth

3 over a two month period of time on a multiple visit basis.

4

5

Q

A

~as anything else done by you?

I referred Mrs. Farley back to Dr. Buckis for

6 a re-examination and restoration of those areas where there

7 was dental decay.

8

9

Q

A

. .Was anything else done by you?

In the initial -- in the first phase of treatment,

10 sir, or totally?

11 Q After these stages that you have told us about,

12 Doctor?

13 A Following the conservative phase of treatment we

14 have surgically operated in three of Mrs. Farley -- in three

15 areas of Mrs. Farley's mouth to eliminate the pocket depth.

16 Q And will you describe to the jury what was to be
. .

17 accomplished and what was accomplished by those pperations

18 and the operations themselves consisted of?

19 A Yes. In the treatment of advanced periodontal

20

21

22

23

disease it is .necessary to make incisions into the gum tissue

which surround the teeth on both the outside surface and the.

inside surface and which the scalpel you make a line along

the gum margin like so (indicating) down to the level of the
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1 bone and then take a periosteal elevator or another tool and

2 we frequent the gum tissue which is diseased from around the

3

4

5

6

7

8

9

10

11

12

13

14

15

tooth roots. So an incision is made here and another

incision is made on the inside in a similar process and so

now exposed to;me: is the bone that is surrounding the teeth

and the tooth roots and various grinding procedures are done

on the -- is done on the bone of the teeth in an attempt to

lavel their horizontal crest so that the tissue when it is

surgically repositioned will be compatibile with Mrs. Farley' ;",

cleaning her mouth. Once this is done there are sutures

placed inbetween each of the teeth to ',bind down the 'two

flaps of tissue, one on the outside and one on the inside

and then a periodontal dressing is placed over the sutures

and over the margin of the flaps for comfort.' The procedure

lasts about two hours.

16 Q All right, sir, is this a painful operation, Doctor,

17 for the patient?

18 A Yes, it is painful. It involves a considerable

19

20

21

22

amount of post operative pain and discomfort for approximately

seven days until the sutures and the dressings have been

removed. It causes facial swelling. It requires the use of

an analgesic, of a pain killer such as codeine which they

take every four hours for approximately five or seven days

DEO REPORTING
931.3434 113



III

1 or until the discomfort has been minimized. IS that sufficie

2 sir?

3 Q All right, sir. "00 the operations that you

4 and there were three of them, is that right; Doctor?

5

6

7

8

A

Q

A

Q

To date, there have been tilree, yes.

And how many do you propose in the future?

Three more sir.

Will the operations in the future be about as you

9 have described them to the jury?

10

11

A

Q

They will, yes.

What were the conditions when you opened Mrs.

12 Farley's teeth up as you have told us, what did they look

13 like? Do you have any charts or any anatomical diagrams or

14

15

" ""

" "pictures of anything ~iatwouldgive uS some idea of what it

looked like?

16 A \ihen r opened -~ when r surgically opened the

17

18

19

20

21

22

soft tissues and separated them as I have described

previously from the bone, I noticed that on these - on

particularly on the molar teeth that there were -- that there

was only a very little bit of bone remaining around the teeth

and it looks like something like this and you reflect the

tissue frorotit.

23 Q Would you bring that down here so the jury can see
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1 it please? You might stand in the middle there if you are

2 going to demonstrate.

3 A These are the teeth and these are the teeth and

4 this is the calculus on them. These are the tooth roots

5 and this is the bone that surrounds the tooth roots to give

6 it stability and when you have advanced periodontal disease

7 this bone.'that surrounds the teeth has been destroyed and

8 when I say there is very little bone left, there was some-

9 thing like this amount of bone (indicating) remaining which
. .

10 produces mobility of the teeth and gives a diagnosis of

11 periodontal disease. This is with the flap of tissue

12 uncovered. When you put the flap back you put it at the

13 level of bone. In other words you don't put it back up here

14

15

16

17

18

19

20

because it is not going to attach to anything so you put it

back down to where the level of bone was originally when it

was reflected from the gum margin was up here and now it has

been repositioned at a lower level on the teeth like so

(indicating). I made one error, Mr. Balavage. I think we

only have two areas left of surgical procedures for Mrs.

Farley.

21

22

2:3

Q

A

Q

All right, sir.

Thank you.

NOW, has Mrs. Farley been a cooperative patient for
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1 YOU?

2

3

A

Q

Yes.

Have you given -~did you give her instructions

4 on dental oral hygiene?

5

6

7

A

Q

A

Yes, we did.

What was it?

On the -- on the first conservative treatment visit

8

9

10

11

12

13 '

14

which I described previously as going under the gUm tissue

margin in a nonsurgical approach before we hegan that we

went over with 11rs. Farley the' proper methodology of

removing the bacteria which produces inflammation which

produces disease to how to remove these bacteria from the

tooth roots so that we would no longer have this problem

of periodontal disease.

15

16

Q

A

iUld what were the instructions that you gave her?
, '

We told Mrs. Farley we would prefer she take our

,17 soft toothbrush and in a horizontal fashion angling the

18 brusll under the gum tissue margins, to brush in a horizontal

19 fashion like so and to use the dental floss placing it under

20 the gum tissue margin arid moving it vertically to remove the

21 bacteria from the gum surface.

, 22 Q
, .

Did you give her any instructions insofar as the

23 fixed bridge that she has?' .,
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1 A We have a fixed prosthesis in the mouth and we
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2 cannot use the floss in between the teeth because there are

3 solder joints at various places. We give them what we call

4 a bridge cleaner which is a plastic -- which is a plastic

5 device with an e~t and they put the floss in the eyelet

6 and pass it under the solder joint or the contact point and

7 that gets the floss in between the teeth and then they can

8 move it in a vertical fashion.

9 Q Did Mrs. Farley ever indicate to you While you gave

10

11

12

her this instruction or at anytime when you talked with her

that she was familiar with the techniques that you have

just described to the jury?

13 A She did not indicate that she was familiar with

14

15

16

17

18

19

disease control techniques.

Q Did you ask her that?

A Yes.

Q What was her response?

A That she was brushing her teeth up and down and

back and forth but she was using the dental floss incorrectly

20 Q That was my next question, Doctor, if you take

21

22

dental floss and I guess we are all familiar with that and

just go between the teeth is that enough?

A No you must place it on the root of the tooth and
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1 move it up and down.

2 Q Then are you saying the dental floss and not only

3 go between the teeth but kind of up into the gum1ine?

.4

5

A

Q

Yes.

Was she familiar with that? Did she know that

6 had some~meaning when you talked with her?

7

8

A

Q

She did not, no.

Irt this area, Doctor, can you give us an opinion

9

10

11

within reasonable logical dental certainty as to whether or

not the instructions that you have just explained should have

been given to !'-1rs. Fariey as long as five years ago?

12

13

14

15

A

Q

A

Q

Yes.

And would the same apply in Noveinber of 19711

Yes.

What affect does that tooth care, that. type hygiene

16 that you have outlined for us, what does that have; what

17 affect does that have?

18

19

A

Q

Prevents periodontal disease.

~fuat program of treatment you have told us about,

20 two operations that you still propose, Dr. Armstrong, what

21 other treatment is going to be necessary for ~trs. Farley to

22 help her out?

23 A Mrs. Farl~y will need considerable periodontal
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prothetic crowns to be placed under har teeth following my

treatment.

Q And will you just elaborate on that just briefly

for us? Dr. Buckis has described I think in part what you

are going tos~y but I want to hear it from you also.

6 A Yes,weli in periodontal cases in which there is

7

8

9

10

11

12

13

14

15

16

.. .

an advanced degree of hone loss there around the teeth it is

a-- it is a customary procedure to do what we call oral

rehabilitation or periodontal rehabi1itation in order to

tie or splint together mobile teeth, teeth that havebeert

sensitive from the surgical procedures, teeth that have --

teeth that have been esthetically destroyed due to reposition ng

as I described over here of the gum tissue margin and to clos

any gaps in between the teeth. This type of a procedure is

very well documented in textbooks dealing with advanced

periodontal disease.

17

18

19

Q

A

Q

Do you agree with the textbooks?

Yes.

Did Mrs. Farley after your operations complain to

20

21

22

you of sensitivity?

A Yes.
Q Does the treatment that you have outlined, would

that help in that regard?
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Q

A

Yes.

It will cover those tooth roots which have been

117

4 denuded of bone and tissue from the disease process.

5 Q All right, sir, has Mrs. Farley expressed to you
. .

6 some concern about her appearance, the appearance of her

7 teeth after your operations?

8 A Yes; every visit lira. Farley poses to;me a. question

9 of what will I iook like when you -- after you take the

10 dressing off? Will the gum tissue be really high up on the

11 root or low down in the root as in the case of, the lower?

12 Q What has been happenuq as a result of these

13 operations insofar as that gum margin is concerned?

14 A
. .

It has been repositioned to the appropriate level

15 where the bone is creating an esthetic problem.

16 Q Dr. Armstrong, are you saying't() us that it is

17 necessary in your opinion to recap the teeth that Mrs. Farley

18 still has?

19

20

A

Q

Yes.

Is it possible to just recap some of them and

21 leave the others alone?

22

23

A

Q

NO.

Why?
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Because due to the missing teeth that Mrs. Farley

2

3

4

has in her mouth it will be necessary to put false teeth

in between like here (indicating) for example in between

other teeth, adjacent teeth.

5 Q When is periodontal disease at its worstr what I'm

6

7

8

9

10

asking for there, Doctor, is to give us a comparison if you

can in terms of years or times? What I'm asking is

periodontal disease at its worst insofar as damage. is

concerned when it first starts or in the middle of its

progress or in the end or where?

11 A The disease process is much more severe at the end

12 of the process because the tooth roots being in shape as the

13

.14

15

16

bone progresses down the tooth root there is less circumferen e

or square millimeters of area for bone to be attached and

therefore the teeth hecorn$,lpose and mobile so it is

considerably worse at the end of the disease process.

17 Q What is the ultimate pocket depth reading, what

~ is the end of it?

19 A Tens, ten millimeters of pocket depth means that

20

21

22

according to the periodontal probe the tissue has been

detached about ten millimeters down the root of the tooth

and the bone has heen lost along with it.

Q Did you do any work on the crowns that Dr. Goode

DEO REPORTI NG
931.3434 121



119

1 had placed in Mrs. Farley'smouth?

2 A Yes, I took a dental instrument and removed some
3. of the bulky margins that were into the gum margin producing
4 some of the inflammation. I thinned out the bulkiness and

5 made them more compatible with periodontal health to the

6 tissue.

7 Q Do you have an opinion as to the contour aspect
8 of those teeth when you saw them?

9

10

A Yes.

Is that what you worked on by.the way when you
11 indicated what you did?

12

13

14

15

16

A

Q

work?

A

Q

Yes, yes.
Dr. Armstrong, what fee are you charging for your

$2500.

Over whatperlod of time will that ~- your medical

17 fee be earned, Doctor?

18 A From September of 1976 until Dr. Buckis finally

19

20

places the crowns, approximately 10 months so September 76,

77, spring of 73.

21 Q All right, sir, do you have in mind a plan of

22

23

follow-up care for Mrs. Farley; what she is going to have
to do in the future?
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Yes, I told Mrs. parley -- I advised Mrs. Farley

2 on the first visit back in September that when.we went -- if
3 and.when we ''lentthrough this treatment of her periodontal

4 disease condition that she would -- I would like for her to

5 see me every three to four months for a considerable period

6 of time for maintenance activity.

7 Q Can you give us some idea of how many years you are

8 talking about?

9

10

A

Q

Twenty.

Twenty years and in your medical opinion is it

11

12

13

going to be necessary for her to see you that often to

preserve the work that yOu and Dr. Buckis will have done

by that time?

14

15

A

Q

Yes.
What will you do? Tell uS what you will do every

16 three or four months.

17 A I will make full mouth radiographs of her mouth

18

19

20

21

at given intervals. I will check on the condition of the

teeth, the crowns, the roots, if any root decay has occurred

around any crown margin. What the case overall generally

looks like.

22

28

Q

for that?

What is your expense for that? What is the cost
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A

Q

A

Q

$75.00.

A visit?
Yes.

How much time ,,,ouldbe involved in that sort of

121

5 follow-up care, Doctor?

6

7

A

Q

Approximately an hour and a half.

Dr. Armstrong, do you have an opinion. within

8

10

11

12

13

14

15

16

17

reasonable dental certainty as to whether or not all of

the operations that you have told us about, all of the

follm'l-up care that you have told us .about, all of the

damage, periodontal damage, that you have described to

us in Mrs. Farley's mouth whether or not that would have

occurred and/or been necessary had Dr. Goode properly

diagnosed Mrs. Farley's condition in November of 1974?

MR. BRANDT: Again, YOUr Honor, I will object to
the way that question is phrased. i: think that is an
improper foundation, leads to the ultimate fact in issue

18 which is for the jury to det.ermine under your proper instruc-

19 tion.

20

21

THE COURT: All right.

[-m. BALAVAGE: Your Honor, I don't think it is

22 improper. I don't think it takes away from the jury the

23 final decision. I don't want to do that but I think he is
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talking about a matter of necessity. I am assuming for the

purpose of that question that he's testified that the

standard was not met, the standard prevailing in this area

was not met and I am asking him and I can reword it if

necessary. If -- had the standard been met, the standard of

care been met would .these various things have been necessary.

I think it is a proper question.

BY HR. BALAVAGE:

9 Q Dr. Armstrong, assuming that the st.andard of care,

10

11

12

13

14

dental care, prevailing in this area of November of 1974 had

been met by a doctor treating our hypothetical lady when

started out a long time ago would one or all of the operation

you have performed and are goinry to perform have been

necessary?

15

16

17

18

19

20

A

Q

A

Q

A

Q

No.

Would her. treatment be as extensive as it is now?

No.

Generaily speaking?

No.

Would it have been necessary under those conditions

21

22

for the follow-up care that you have indicated is going to

be necessary?

A No.
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Do you have an o~ini6n, Or. Armstrong, as to wl~the

2 or not Mrs. Farley can expect to lose any more teeth as a

3 result of the periodontal disease which she now has?

4

5

A Yes.
How many more do you anticipate she is going to

6 have to lose?

7

8

9

10

A Four teeth.

Q Dr. Armstrong, can emotion or even like having a

divorce, does that cause periodon~al disease?

No.

11 Q Can a -- just. havin.']a bad bite, does that cause

12 periodontal disease?

13

14

A No.

HR. BAI..AVAGE: All right. I think, Your Honor, I

15

16

17

18

am throughwiEh my examining.

THE COURT: Cross examine, Mr. Brandt?

CROSS EXAHINATION

:SY 14R. BRANDT:

19 Q Is Hrs. Farley emotio~al, Dr. Arinstrong,'about

20 finances with you in your treatment?

21

22

A

Q

No.

She is not. Do you recall in your deposition saying

23 it was correct she was emotional about finances?
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1 A She was at the very outset when I told her the
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2 fee was $2500. She has paid me per visit anu it's no longer

3 a problem. It was a problem the first day when I told her,

4 yes $2500 for my fee and that she would need to have her

5 mouth reconstructed and that was somewhere in,the neighborhoo

6 of I think I told her $10,000 and at that poil't she indicated

7 to me she did not know where she would get the Inoney but

8 Q (Interposing) You have run k.ind of pay as you go

9 shop, don't you, Doctor?

10

11

A

Q

Yes.

i\nd as I understand you saw her on the 3rd o:E

12 September, was it?

13

14

15

16

A

Q

A

Q

Yes.

1976?

Yes.
And found yourself confronted with a patient who

17

18

knew absolutely nothing about how to properly brush and care

for her teeth?

19 A She indicated to me that she was brushing and she

20 was using the floss but it was in an improper manner.

21 Q Well, okay she might as well not have bothered, is

22 that your feeling for all the good she was doing?

A .She, was doing some good, yes.
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l\.sI understand it on September 3; 1976, however,

2 the technique that she was using certainly <.lidnot meet the

3 standards of care in Northern Virginia?
4

5

6

A Yes.

Q FrOT;)

A Yes.

Q They

. .. .

the general dentist or indeed from anybody?

8 her how to do this, the 1iPpropriate and proper method "that

9 you described?

10

11

12

13

A

Q

A

Q

You say?

Yes.

Now isri't it true, Dr. Armstrong, that you don't

14 you don't limit the periodontal. condition age when you saw

15 it to just November 74, it was in fact five years or more old

16 when you saw it, was it not?

17

18

19

20

A

Q

A

Yes.

You sa"lher September 3;1976?

Hight.

MR. BRANDT: May I have the Court's indulgence

21 for a minute?

23

23

THE COURT: Yes, indeed.
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2 Q

126

BY MR. BRANDT:

Dr. Armstrong, in reference to the croWns that you

3 feel should be redone, the crown and bridge work that is in

4 place, would you concede that this lady could have a

5 perfectly acceptable albeit maybe not a Cadillac mouth, but

6 an acceptable mOlJ.thif those crowns and bridae work were

7. left in place \'lherc.they are now?

8

9

10

11

A

Q

A

Q

No.

You would not?

No, sir.

Do you feel there could be room for difference of

12 opinion on that, Doctor?

13

14

15

16

17

18

19

A

Q

A

No.

You don't?

I do not.

HR. I3Rl>.NDT:That. is all.

n{E COURT: Any redirect?

REDIRECT EXAMINATION

BY MR. BALAVAGE:

20 Q When Hrs. Farley when you talked with her about

21 her flossinq practices as she was then using them, she was

only flossinq the teeth that were not crowned, is that correc ?

Didn't have that permanent crowninq?
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1 A Mrs. Farley was Unaware there were devices
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2 manufactured that would go Under the solder joints to

3 ren~ve the bacteria, to the answer to your question she

4 was only cleaning the teeth that were not capped~
5 Q 1/1r.Brandt made a reference toa Cadillac, the

6 work that you and Dr. Buckis intend and will do for .r-Irs.

7 Farley, would it be more fair to say it is a good workmanlike

8 job that will serve her D1 the future at old age?

9

10

11

12

13

A Yes.

fE(. BALl.WAGE: That is all.

TH1~counT: Anything further, J:1r.nrandt?

I'm. BRANDT: No, sir.

THE COURT: You may be excused,.Dr. Armstrong.

14 You are free to go at this time.

15

16

17

18

19

20

21

22

23

THE WITrmss: Thank you.

(Witness"excused.)

* * • ~ * * * * * * * * ** ** * • * *
THE COURT: Would you have additional witnesses,

I'4r. Balavage?

HR. BALAVAGE: NO, sir.

'rHE COURT: Let me see counsel at the bench.

(Whereupon, the following bench conference was

held out of the hearing of the jury.)
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1 THE COURT: Hr. Balavage, I understand for the
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2 record the plaintiff rests at this time?

3 ['-.m.• BALAvAGr:: Yes, sir, with the exception, Your

4 Honor, of later I assume that they will be putting in or

5 would have the chal~ts of Dr. Goode in here but outside of

6 that, yes sir.

7 THE COURT: But at this time in other words you are

8 resting at this time?

9

10

11

12

HR. BrV\NDT: I don't know wha t that means.

TIlE COURT: I don't either.

:m. BRl'.!JDT: He is either resting or isn't resting.

~It COURT: You mean you plan to call Dr. Goode to

13 put those charts in?

14

15 do it.

16

rill. BAI..AVAGE: No, I am assuming he is going to

THE COUnT: Are you? But you are resting at this

17

18

19

time?

HR. BAIAVAGE: Yes.

(Whereupon, the bench conference was concluded

20

21

22

and the proceedings continued within the hearing of

the. jury.)

TH1~COURT: Ladies and gentlemen 0f the jury, there

is a matter I have to take up out of the hearing of the jury.
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1 If you retire at thi~~ time.

2 (Whereupdn, the Jury was temporarily excused.)

3 r,m. BRANDT: Your Honor, I have a very brief

4 memorandum of. law. Two cases I think control the case

5. before you. I ,aight let yoi.1take a .couplc minutes to read

6 it. I think it is short enough it shouldn't take you too

7 long.

8'

9

'I'III: COURT: All right, sir.

rill. Bill~NDT: May it please the Court, I think

10 when counsel stan~s to argue a plea of the statute of limita-

11 tions it is a difficult motion. for him to argue for a couple

12 of reasons. Usually first of all he is indirectly pointing

13 a finger at fellow counsel. That is not the case here.

14 Hrs. Farley nover came to !-lr. BcHavage until after the

15 statute has run. Secondly, the Court frequently has a

16 challenge to itself when that plaa is argued beCause in a

17 sense the plea arguendo assumes that a malpractice may have

18 taken place but that there is no remedy' in our law but I

19 think we are all bound by the law ~nd interesting enough

20 in the Morgan v. Schlanger case had some question about it

21 but felt constrained oy Virginia law as, of course, Federal

22

23

Courts are. The first case is the classic case,. statute

of limitations and malpractice in Virginia, Hawks v. DeHart.
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1 I think Your Honor probably has been through it before.

2 Our Supreme COUrt had the first opportunity in that case

3 to decide what route it would go fOr this Commonwealth. It

4 opted to go froTI the time of the wrong, not from discovery.

5 It did -- after considering the la~....in the country not just

6 in neighboring jurisdictions but in the country. They didn'

7 just say we suggest that we go from the time of the wrong.

8 They said W~ are committed to it and. the quote is found on

9 page 13, simp;J;ysay we are committed in Virginia to the

10 rule in personal injury actions the limitation on the right

11 to sue against the \'lronglIlhenthe ,,,rongis done hot when the

12 plaintiff discovers that he's damaged. Let's stop there for

13

14

15

16

17

18

19

20

21

22

a second. It's pretty clear. I know Your Honor has been

making notes and I have been too. It's pretty clear that

the evidence as it stands before you at this moment is that

inappropriate periodontal care was not rendered to the

plaintiff and that that began approximately five years prior

to 1976. Both dentists, no question about it. This lawsuit

as you can tell from the jacket was filed in 1976, November.

Obviously this cause of action began to start to run in 71,

72, 73. Pick any date, any year that we would care to. It

expired suffice it to say before this suit was filed and ther

isn't any question about it at all as the evidence stands
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1 before you. There is nothing this man could have done about

2 that, can't help it when the client comes through the door.

3 There is no question about it and I said it was a classic

4 case and I stand by that. It is a Classic case of the

5 expiration of the statute of limitations in a malpractice

6 case. The Schlanger case treats any question that Your Honor

7 might have about the fact that the dentist in that case,

8 physicians continued to treat the person. Counsel for

9 plaintiff in Schlanger was in a tough spot as Mr. Balavage

10 is in and said we arque to you, to the trial court, that

11 because the defendant physician continued to treat that we

12 want to run, we admit that the act or the omission occurred

13 more than t••m years before we could file the suit but it so

14 happens that they continued to treat her within the two

15 years. I .don't .know if YO\irHonor follows what they were

16 arguing there but it was a good argument too because it is

17 all they had and they did a good job on it and it forced the

18 Fourth Circuit to say all right we are going to have to

19 decide what is Virginia going to do on the continuing treat-

20 rnentrule. Basically we have I think in the country three

21 rules. The discovery rule that says statute doesn't run

22 until you, the plaintiff, discover that a cause of action

23 has been existing. Then it runs but we know what Virginia
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1 does about that. Hawks is crystal clear about that. The

2 continuing treatment rule sU9gests that you may run the

3 statute not frOI: thm\<Jron<jbut from when you stop treating

4 the person so if you-continue to treat the person as Dr.

5 Goode did here, run i~ from \'.rheli. he stops treatin(J her.

6 He stopped treating August 76- so it would be August 78.

7 The Horgan court looke(] at IIatiks v. DeHart and said there

8 is no way Virginia accep'ts the continuing treatment rule.

9 They are clez:r ,,;hat they would do and you might say how

10 are they S0 certain. They were certain because if Your

11 B.onor \'Iill take;; a look at page 240, if it please the Court,

12 note -that tLe Fourth Circuit there says and I might say that

13 I suspect aelle of us wish to pick and .choose judges who write

14 opinions bu'c I do think Judge Winter has a rather fine_

15 reputation, not that they all don It, hut I think he particula ly

16 does on 240. rrh(~Court says; the COurt stated, Virginia's

17 general rule -- now he is talking about Hawks v. DeHart up

18 at the top about six lines down from the top column may it

19 please the Court.

20

21

'l'IlE C()U:~"T::rHght, right.

~.m.BRAND'l': The Court stated, he is talking about

22 Hawks v. Del-lart, that is what they're looking at, this Fourth

2:3 Circui t is looking at, the only -- interpretation of statute
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1 of limitations in malpractice cases, the only one in our

2 Commonwealth that treats it so, that is where they go,

3 right to Hawks. Now they say, the Court stated the general

4 rule, limitation is ~gain at the time the wrong is committed.

5 Notice what the~l un'lerlinec1or what is italicized. There

6 are cases to the contrary fixing the discovery of damage

7 and notice now what was italicized or other events as the

8 time when the limitation begins and they cite that West

9 V"irginia caSA which is, of course, obviously also in the

10 Fourth Circ'.lit. Now that is what Ha,~ks v. 'DeHart said.

11 They said ""e admit there are other. cases that. say it runs

12 from discovery and from other times. We pick, however,

13

14

15

16

17

18

19

20

21

22

23

when the wrong is committed. Nmv switch to the right

column under headnotes four and five and now ~he Fourth

Circuit does what they feel they must do. If you read this

carefully they don't kind of don't want to do it but they

do what they're sworn to do while the Court on the facts of

the case was rejecting only the discovery rule they emphasize
. .

and I apologize I think I underlined that. I don't apologize

because I'm tryin'J to call your attention to what I'm talking

about. The emphasized language indicates to us a rejection

of any acceptance of any exception other than legal disabilit

of the plaintiff because of infancy or insanity or actual
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1 fraud on tIlepart of the defendant and concealment of a

2 cause of action to the general tort rule of that state.

3 Now,.come do\'m a bit more, we can only conclude that Virginia

4 would not in an appropriate case embrace the continuing treat

5 ment rule. It £ollo\'/sthat any acts of alleged malpractice

6 occuring more than two years prior to March 12th, that is whe

7 the act was committed, not when they stopped treating this

8 lady, when the act was committed, are barred by the lirnita-

9 tions under the Virginia law; that is what I'm saying here.

10 it is a classic case, Juclge. There's nothing anybOdy>can

11 do about this and.there's nothing that perhaps could have

i2 been done about it. It is a i:laSsic case in this Common-

13 wealth. This case should stop now on this ground. Thank

14 you.

15

16

T1JE COURT: t-1r.Balavage?

1m. BALAVAGE: Your Honor, Icou1dn' t disagree mor

17 with f'rr. Brandt. This is a classic case to distinguish from

18 these two cases. He is talking about, what he is talking

19 about and I think he's missed a point in these other cases.

20 What he is talking about in these two cases he cited so

21 vehemently here, Your Honor, so strongly rather is an act

22 \'lhichoccurred beyonc1 the two year per iod. That was done by

23 a doctor, and then there was treatment for that act. That
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1 went on ovel:' a period of time. tie don't have that here. We

2 don't have that here at all. Dr. Goode saw Mrs. Farley over

3 a period of time awl each time she went into his office he

4 had an obligation to her and if he was negligent on any of

5 thost.~ visits he wasn't in there treating her for something

6 that happencc1 way back \'1hen that he did wrong. That is not

7 the case at all. She was ::'n each and every time that she

8 went into his office, she was in there for a new treatment,

9 for a new visit. This wasn't a continuing treatment of some-

10 ,thing that ~lappened way back when. That is why, Your Honor,

11 we spent so much time and I think you knew it on November

12 of 1974. l\.t that time Hrs. Farley presents herself to Dr.

13 Goode, not for treatment of something that happened way back

14 vlhen, not for periodontal disease that happened back three

15 or four yeRrs ago. She didri't go therefor that reason.

16 She went there for whatever purpose it was. I think the

17 ,record mayhe has that contained in it now. She went there

18 and the medical testimony at ,this point is that she went

19 there in NO\Te7"",ber of 1974 in accordance with the accepted

20 medical dental standards in our area. Dr. Goode when he

21 examin.es her has got to say she's got something wrong with

22 her, that 'I.'Jas the act, the negligent act. We don't say for

23 a minute that Dr. Goode caused the periodontal disease way
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back fiveypars ago. We don't say that for a minute. Can't

2 be said so we don't have a continuing treatment situation

3 here at all. What we have is that eve~Jtime that ~rrs. Farley

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

went into his office, she was there for treatment; examinatio •

The doctors have said she .shon1d have been examined properly

ana if she was the,periodontal disease would. have been

discovered. How I think Mr. Brandt is the one that -- that

has the prohleT'1in this case, •.Tudge. He's got to convince

.this jury thnt all of the darnage or most of the damage from

that periodontal disease occurred beyond that statute of

limitations. That is his job •. He's got a tough Job. He's

right in usin~ those words but as far as the negligent act

is concerned, Your Honorj thatha.ppened each and every time

this lady went into his office. If it did happen each and

every time there was no treatment of some pre-existing

condition that he was negligent in catchinq or treating.

That is not the case here. t think what we have,:.isa classic

case to distinguish from' these two cases that these judges

are so reluctant to follow iriand to pronounce law on. For

instance, Your Honor, this evidence is very, very clear. I

will put it, Maybe argue it a different way, Judge. Let's

say that the periodontal disease happened five years ago,

five years, 1971 to pick out a date and it progresses for
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1 three years and stops. I say we can do nothing about it.

2 ~~hat are we going to do about i-t? Now let's say that at that

3 point well, Your Honor, I am losing myself to be frank.

4 about it. But the point that I make, Judge, is that each

5 and every time -cb.at l>!JXs. Fal:1ey presented. herself to Dr. Good

6 for whatev~r purpose that was a separate act that he committe •

7 In other words when he exaruined her for instance, Judge, in

8 November of: 1974, that had nothing to do, that had nothing

9 to do with what had transpired four or five years ago, nothin

10 to do with it. At. that point he was under an obligation

11 according to the bm medical experts to discover the extent

12 ofthal: disease, to diSCOver it and do something about it.

13 It's not a IU.J.tter of sometldng happening back there that he
. . .

14 did wrong and continue up to that period of time. That is

15 not this case at all and I think the evidence here is very

16 clear also that the disease, the periodontal disease

17 progresses. In other 'WOrds, let's say the statute ran;

18 on certain portions of that disease that happened beyond

19 a two year period but there is more disease happening

20 every day. It's happening right now with her and if some

21 doctor exa);linedher right now and didn't pick it up, then

22 he is responsible for whatever her condition is right now

23 on forward and. it is up to them to eliminate what happened
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1 in the past if they don't want a jury to consider it. We

2 say, Your Honor, this is a cL~.ssic case to be distinguished

3 from these oUwr cases. This is not a continuing treatr.\cnt

4 case. For iii-stance, Judge, \'1hen \-le go to a dentist that is

5 what she was doing, \vG go tc a dentist for a checJ::.upand to

6 clean our b;.eth. \'le go in there for \.,rhatever we have right

7 then, right t.hen, 110t for what has happened in the future,

8 not at all. I guess T:12.ybea mon~ startlinsr example of that,

9 Judge, woul(: bE" if 11rs. Farley went instead of to Dr. Goode

10 in November of 197.1, if she \vent to Dr. Buckis and then Dr.

11 .Buckis did \vhat Dr. Goode did. Is there a cause of action

12 ther€? Why of course there is. You.see? And that

13 c,listinguishes her case fron. the continllineJ treatment rule

14 because it is not a question of an injury happeni~g back

15 here and then treatment happening. It is a matter of that

16

17

18

19

20

21

22

23

disease happeninc; each an(l every day of her life apparently

up through thi1.t period of time and we say, Judge, we have met

our burden here; that he can limit this case as to what happe ed

frOMNovemJcr of 74 on to the present, that is his job. It

is a E1atter for then to c1eternine. I don't think the case

shoulct be struck out, Judge.

'l'EL COUHT: Hr. Brandt?

f1l~. BPAHDT: Judge, even Mr. Balavage got hung up
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4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

l3~
trying to argue this becauRe he knows what the law is as we

do. Continuing treatment in Horgan v. Schlanger is a coin

phrase. It Means under your care for anythinq, for anything~

These medical witnesses said this periodontal condition

that she has today, that has advanced the way it has, began
, ' ,five years ago from the time they saw her. It began, it

continued, it went on. It'"didn't get attended to. It wasn't

treated and that a general ~entist in this Northern Virginia

community should have treated it. It was obvious it

existed. That is when the cause of action began and we

can say whatever we want to about that and that doesn't chang

their testimony. Indeed November of 1974 is fine: that is

fine because thi.s suit wasn' t filed until November 19,

1976 so it is barred even under that testimony but their

testimony is absolutely c1ear7they could have said different

had they felt that way but they clearly testified it began

five years ago. The condition that now has advanced to the

degree that it is now. Classic. Not because I want it to be

but because the law says it is. I'submit to Your Honor there

is no~ alternative but for Your Honor to grant this motion to
strike.

HR. BALAVAGE: Your Honor, could I be heard? 'I

don't want to interrupt your train of thought.
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THE COURT: I mt\de up my mind but! will be glad

2 to h~ar wh"t YOll h.:\ve to say.

3 HR. B.7\LAVAGE: Well, Your J-Ioncr,if you are

4 inclined to rule against us, then I, 6f course, what to

5

6

be heard. Other.wise

TH'P. COURT: (Interposing) Let me I will be glad

7 to hear what you have to say, ~~r. Balavage. I will give Mr.

8 Brandt a chance to respond.

9 ~ln. 'Al\T..l\V1l.GF.: Your Honor, in each of these cases,

10 they' re stri~tly distingnishablefrom tolhatyou have before

11 you. The first case, th.eone act was done way back when.

12

13

14

15

.16

17

18

19

20

21

22

23

Then the people discover it and then they say the statute

has runbecanse you discover. it too late. That is one act.

The same applies in the Schlanger case. The act was giving

radiation treatment On a certain date. The gravamen of that

suit was that there was negligence in giving those radiation

treatments on that date. Now there was treatment that

continued for that radiation treatment thereafter, not for

the radiation treatment but for everything the lady was

cornplaininq of. But the gravamen of that suit was for the

radiation treatMent that daY1 one act. And the Court held

in this case the act had occurred that there was treatment

but that the one act of treatment given, radiation treatment
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given, occurred beyond thG two year statute. We don't have

th~t in this case. We have separate each and every time

Dr. Goode sa",Hrs. Farley he saw her we say to you and we

ask you to exercise just common sense, she has a separate

different con1ition at that time. She has a condition it

is true the statllte has run on the condition which she might

have had back fivfl!years ago or. beyond two years ago but the

condition uR it gets worse for instance, Mrs. Farley five

years ago dir1n't ha,,'ethis periodontal condition. She did

in November of 1974. She didn't have it. How could the

statute rlln on it? ~he had a condition in 1970, then she

has a different condition. We say these are all new condi-

tioris as they conie up, a n~w condition in:1974. Dr. Goode

sees her, doesn't diagnose f.or that condition. Judge, each

and every time he saw her he was looking at a lady with a

different condition and each and every time that he did what-

ever he did on those dates he did a separate act that was eac

and everyone of those is a separate act. You don't have that

in these two cases. That is why, Your Honor, we stress

November 23rd, the dates of November of 1974 as we did

because at that time '1%'s.Farley has a separate, new conditio

if you'wi11 by the exercise of common sense that just makes

sense. She has a different condition than: whatshe had back
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there. This is different than these two cases, Judge.

These two cases don't say that. They don't stand for that

proposition at all, Your Ronor. I knOw that you have been

judging too lonq to be overcome by Mr. Brandt's argument.

Maybe a little loud argument. This is a classic case. It's

not a classic case, but it is not a classic case where you

say, Judge, to repeat, Your Honor, the condition when she

first got the periodontal disease and, Judge, that periodonta

disease ther~ is no evidence here it started in one tooth

and went to another and so on. There is no evidence of that.
~.

We have the riqht-:to Say as far as the plaintiff's prima

facie case is concerned, what we sued for in 1976 was what

happened wi thin' that t,-goyear year period going back to

November of 1974 and that is not a difficult proposition

at all. That is not, Your Honor, not a continuing treatment

act in the strict sense of that word, in the strict sense

of.that word. This is each and every time he saw loirs.

Farley •. This was a new act. Whatever he did. then was a

new act for a new condition. You see in this radiation

case that case always stayed the same. It worsened but it

stayed the saMe. They always sued for the same act, one

radiation treatment. I think it was back in 1973 or whatever

it was. The same with that sponge case. That was an act,
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happened one time. It wasn't a question of for instance,

Judge; that sponge case say the same doctor keeps operating

on a lady every year and keeps leaving a sponge in her every

year. Does the statute run On all the sponges, all the acts

rather? Ofcour.se it doesn't. Each one of those acts of

7

6 that doctor was a separate negliCjent act and that is what

we have here. What we say the difficulty of this case again,

8

9

10

11

. 12

13

14

15

16

17

18

19

20

21

22

23

Your Honor, is, going to lay with Mr. Brandt. He's got to

separate what her damage was, what her condition was for the

period of tine going back from November of 1974, that is his

problem and I think this jury can resolve that easily enough

but we don't have, Your lIonor, we don't have anywhere near

these kind of cases and I ask you let us go td the jury with

it.

THE COURT: Did you wish to respond, Mr. Brandt?

~1R. BPvl\.NDT: Your Honor, all I would say again,

Mr. Balavage should be congratulated for his advocacy but

there is nothing he can say to change the law of Virginia

or what th0se nean. The periodontal condition this lady

suffers .toda~rbegan five years before 1976. This very

condi tion sholllc1hi"we been picked up, arrested, should have

been stopped, wouldn't have cost the $700.00 which would be

expectable. She should have paid for herself. Wouldn't have
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1 required any of this treatL,leIlt. Wouldn' 1.: have required the

2 loss of that tooth. Specifically ask Dr. Buckis that. He

3 can't help that, that is wh.:.ltthese men say which bind you

4 anti bind me. The law is just as clear as it can be whether

5we like it or don't like it. It requires the results we

6 seek in thL; case and. I ask you to grant this motion.

7 'rEE COURT: I will tell you, in other words I have

8 always, of course, fron the tine I read DeHart for the first

9 time Ithou'jhtthat is as harsh law but of, course, that is

10 what the SUt:JrE'.mecourt has held and I think the Supreme Court

11 feels like i-t is 'doing to he any change let the Legislature

12 maki3the change. Hawks is a very, very -- I think it is very

13 harsh law Dllt cl.t the seirnetime I think it is -- anC!it is

14 true they vlEmt off and that dealt with the discovery aspect.

15 Inother words at the same time when you read the language of

16 Hawks and 0 f course when you read Ninter' s, the reasoning in

17 Schlanger you can' t help but infer the Supreme COurt of

18 Virginia iEi going to do the same thing insofar as any

19 continuins) trc:atment: or in the absence of these particular

20 you might say disability on the part of the plaintiff to

21 discovery tllE:se things and, of course, that is not present

22

23

in this part.icular case. I think it is harsh la\"l. It is one

of these decisions that a juage hates to make and, of course,.
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9

10

11

12

13
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15

16

17

18

19

20

21

22

23

as I say I C!rm't like to jnst. make a deci.si.on;been some-

t:f.rrteRince I read Hawks anci even r.f.organv. Schlanger hut

it's been Ovp.r a year Or so anti I had complcteiy forgotten

the particuln.!" facts hut :t don I t care how you cut it. I

think the holftin0"in hoth cases would be applicable. I

an going to grant the motion to strike, Ivtr. Balavage. I

hate to do it but SUmmary judgment for the defendant,

thnt is my f'?~ling. I have to do what I feel is the law

of the caso. That is what I am sWorn to do and I feel that

way and. th:,q,tis ny feeling and I say the Court of Appeals

may tell me I am ~~ong hut I don't see how you can get

around it and.I.think my feeling, the Court of Appeals would

be governed hy the same thin("r. One of these decisions we hafe

to make and I hate to do it but at the same time I still feel

that that is the law of this case and if as much sympathy I

may have or feelinq to,,,ardthe plaintiff iil this case, I

can't let that enter into any decision I may make. I will.

have to grant the moti.on to strike and enter summary judgment
l'orthe de:l:cndant.

HR. BJ\JJ1\VAGE: May we accept, Your Honor, and. I '

will announce that, of course, the.'case will be appealed.

THE COU:RT: Yes, sir. In 'fact that would be one

l'layto be sure this point gets to the Court of Appeals. As
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1 I say I ha~'0 a grcr:tt deC'll o-r- respect for Jtldge Winter's

2 dec ision anil Hhen you rea(~ his reasonin(j there I think the

3 Court of APP0J.ls and \'lhen you read DeHart and Ree the case

4 .you can se,? l,et""cen th~linGs exactly how he was thinking.

5 I think that heh3.s a pretty good judicial mind, Want to

6 bring the j1uy dm1n.

7 (Whereupon, the jury was returned to the jury box.)

8 Tm~ COlT~T: .Just r-;tand inside the courtroom please.

9 r1e'~bers of the j liry, I have granted the defendant':s motion

. ~O to strike. t11(:~ plaintiff.' s e'llidence in this case a'nd ! have

11 entered sUJ11r1ar:' j 11'1gment for the defenn.ant so the case is

12 all o~,er. YO'1r services are through so if you will return

13

14

15

16

17

18

19

20

21

22

23

back art your. re~rular jury day you are excused at this. time.

Court \~iil adjourn at this time.

(Hhereupon, at 4: 20 p.m., the trial was concluded.)
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THIS MATTER came before the Court the 7th day of June

1977, for jury trial on the merits and there were in atten-

dance the parties and their attorneys: whereupon

A PANEL of thirteen veniremen were sworn and examined
on their voir dire from which a panel of seven were selected.

by counsel exercising their respective peremptory challenges:

whereupon

THE PANEL OF SEVEN were sworn and opening statements

were presented by both parties and the plaintiff presented

her case in chief and rested: whereupon

DEFENDANT MOVED the Court to strike plaintiff's evidence

and enter summary judgment for the defendant on the grounds

of the expiration of the two-year statute of limitations and

the Court considered the evidence, the legal authorities

cited and the arguments of both counsel: whereupon

IT BEING THE OPINION of the Court that said motion should

be granted: it is therefore
ADJUDGED AND ORDEREO that defendant's motion to strike

plaintiff's evidence be, and the same hereby is, granted,

summary judgment is entered for the defendant and plaintiff's

case is dismissed with prejudice, to which ruling of the

Court plaintiff duly noted her objection and exception.

AND THtS ORDER IS FINAL.

i:

Entered: June 10, 1977

150

/s/ Lewis D. Morris
JUDGE



SEEN AND AGREED

SLENKER, BRANDT, JENNINGS & O'NEAL

By . lsI John. J. Brandt
John J. Brandt, Counsel for Defendant

SEEN AND OBJECTED TO WITH EXCEPTION NOTED:

lsI A.Albert Balavage
A. Albert Balavage, Counsel for plaintiff

ASSIGNMENT OF ERROR

QUESTION INVOLVED IN THIS APPEAL
1. Whether or.not Plaintiff's claim for damages as

a result of the Defendant's negligence was barred by the two

year Statute of Limitations, and the trial court erred in

accordingly striking Plaintiff's evidence.
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