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Annandale, Virginia

VIRGINTIA

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

JANET FARLEY n | )
4017 Majestic Lane B )
Fairfax, Virginia )
Plaintiff - )
vs. - ) AT IAW NO. 38137
ROLAND E. GOODE, D.D.S. oy

7257 Maple Place .

.

'Defendant, m,' )

MOTION FOR JUDGMENT
COMES NOW the Plaintiff Janet Farley, and moves this

Honorable Court for judgment agalnst the Defendant Roland E. Goode

'_1n the amount and on the grounds herelnafter set forth

1. At all tlmes pert;nent hereto, Defendant‘was a
dentist practioing in_thevstate of Virginia, and hoiding himself‘
put to the'puhlic as a‘competent,‘qualified and skilled dentist,
specializing in the diagnOSis and treatment of,caSes involving

teeth, gums, - and extractlons of teeth* that Defendant was engaged

in such practice at 7257 Maple Place Annandale, Fairfax County,

Virginia.

2. That approximatelgvfifteen years ago, Plaintiff
engaged the services of Defendant for thevcare and treatment of
her teeth and gums and for treatment as long as might be necessary
and continued to see Defendant for nroper care and treatment of

her teeth and gums up to August, 1976; said Defendant accepted
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Baid professional employment and impliedly agreed to exercise and

hse a high degree of specialized professional skill and care in

the examination, care and treatment of her teeth and in the
necessary treatment thereafter.

3. Through the course of said relationship, Defendant
performed certain examinations and treated Plaintiff; but due
to his negligence, failed to properly examine, diagnose, and
treat her for a periodontal disease of her teeth and gums which
occurred over a period of time; he extracted a tooth on
August 23, 1976 which could and should have beeh saved; he failed
to take proper netice of Plaintiff's_complaints, and he failed
to prevent or>curtail the periodontal disease which she now has;
he failed to exercise reasonable skill, diligence and care,
ordinarily exercised by members of the dental profession in this
and similar localities in the same and general line of practiee.

4, Defendant Qas negliéent and careless and departed
from the standards of care aforesaid with fhe plein disregard of
the'rights of Plaintiff, and with ah almost wanton indifference
to the obligations owed to Plaintiff. |

| Sf As the sole and proximate result of such negligence,

carelessness and departure from standards of care aforesaid,
Plaintiff was caused to suffer great and excruciating pain and
mental anguish; was unable to go about her business, thereby
losing income from her employment; was unable to prbperly and
comfortably attend, conduct and engage in her personal affairs:
has incurred, and will inthe futﬁre, incur doctors', hospital

and related bills in an effort to contract and be treated and




cured of her periodontal diseasé, |

WHEREFORE, Piaintiff moves fér judgment against the
Defendant in the sum of One Hundred Fifty-Thbgsant,Doliaré'
' ($150,000.00), along ﬁti’z_ her cOs.t_s..' |

/8/ Janet Farley, by counsel

JANET FARLEY

A. Albert Balavage
Counsel for Plaintiff

PLEA OF THE 'STATU'i‘E OF LIMITATIONS
 COMES NOW defehdant, by counsel, and files this his
Plga of the Stétutevdf Limitaﬁiohé based.on,the-following:
1. The plaihtiff‘é_éléimé”are barfédﬁby'the t&o;yeéf
statuté of limiﬁations. |
WHEREFORE, . these premiéés éonsidéred,'defendant prays
that this case be dismissed with préjudice._

. /s/ Roland E. Goode'

Roland E. Goode
by counsel

'ANSWER AND GROUNDS OF DEFENSE

COMES NOW defendant, by céunéel, and for his Answer
and Groundé to the Motion for Judgﬁent‘p#eviéusly_exhibitéd
against'him does state apd allege as follows;

1. The defénaént denies as phrased the allegations
of the first numbered-paragraph-of‘the plaintiff's Motioh‘for
Judgment, | “

2, .The defendant denies as phrased the allegations
of the second numbered paragraéh of‘pléintiff's Motion for

Judgment.




3. The defendant denies the allegations of the third
numbered paragraph of plaintiff's Motion for Judgment
4. 'The defendant denies the:allegations_of the fourth

numbered paragraph of plaintiff‘s'Motion for_gudgment.

5. The defendant denies thetallegations of the fifth
numbered paragraph of piaintiff's Motibn for Judgment.

AND NOW having fully answered plainiff's Motion for
Judgment and by way of further answer thereto, defendant
-alleges the defenses of the explratlon of the bodlly injury
statute of llmltatlons, contrlbutory negllgence, and assumptlon
of the risk. Furthermore, he expressly'reserves'the rlght.
to amend his responsive pleadings as further information
comes to his attention through the‘diseevery procese.

AND NOW having fully anewered plaintiff's Motion for
Judgment the defendant prays that the same be dlsmlssed |
,and that he may have hlS costs on hls behalf expended.

/s/-Roland.E. Goode

ROLAND E. GOODE
, by counsel
SLENKER BRANDT, JENNINGS & O NEAL

By: /s/ John J. Brandt
Counsel for Defendant
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VIRGINIA:

IN THE CIRGUIT COURT FOR THE COUNTY OF FAIRFAX

el e
JANET FARLEY, :
Plalntiff, ;

vs. : aw LAW NO. 38137
ROLAND E. GOODE, :
Defendant. -:
f e e e e e el e e

Falrfax, Virglnla
Tuesday, June 7, 1977
The trial cdmmehcéd-at'idéﬂo 0'cloc¢k a.m.-
BEFORE: o
THE HONORABLE LEWIS D MORRlS, and a jury.
APPEARANCES°
ALBERT A.'BALAVAGE,.Esq., 10560 Main Street,
Fairfax, Virginia 22030, Counsel for the-
Platne& £,
JOHN J. BRANDT; Esq., Slenker, Brandt, Jénnings

and O'Neal, 2936 Chain Bridge Road, Oakton,
Virginia 22124, COunsel for the Defendant.
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PROCEEDINGS
*?ﬁr*i*&**t‘;f**tf*****
~ THE C63RI:> Call your first withess.;'
MR. BALAVAGE: Call Mrs. Fafley.
Whéreupbn,- |
 JANET FARLEY,
was éailedvas a witness by and ih.het 6Qn beﬁalf, and,
héving béen previously duly'éworn( wasbexaﬁiﬁed.5gd
tésfifiéd as féllows:
DIRECT EXAMINATION
BY MR. BALAVAGE;V |
Q  will 96ﬁ state jbur;nﬁﬁé please?
A} ~JahetAFarley.
.Q And I thihk'wé are goihg'to need you t6 speak”up
just é iittle bit so wé'cAn'héaf‘fou ba§k hefé;,
lA ' My_namé is Janet Eailéy..
THE.COURT;~ Every member of thé jury has.to.hear.

I have to hear and the defendant has to hear you. Talk to

. |Mxr. Balavage.

THE WITNESS: Janet Farley.
BY MR. BALAVAGE:
0 Where do you live?

A 401 Southern Majestic Lane, Fairfax.

DEO REPORTING
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Q  And what kind of work do you do?

A I'm 5 éiérk éyéisﬁ for‘thé Cpﬁnty Environmental
Management. | |

Q Mrs. Farley; did there coﬁe a time -- did there
come a time when'yoﬁ bééamé a patient of Dr. Roland Goode,
the defendant in this CaSe?A‘ |

A Yes.

Q When was that approkiﬁately?

A Appioximately 65, 66, Somewhere.

Q Now do ydu have' any récollectibn as to why you
went to_sée ﬁr. Goode béck in that period 6f time?

A vWe chose Dr. Goode as a famiiy déntist.

é a1l right, during ‘the périéd of time up till 1969,
did you havé.any wdrk.dbne by Dr. Géodé on YOur'teeth?

A To 19697

Q Yes.

A | Yég; he capped. |

Q And Qill you tell the jury briefly what kind of
work he did on your teéth; what it was he capped?

A Capped 12 teeth, my upperrteeth, 12 teeth, four
on the bottom.

Q Now were these individﬁal caps or were they what

I might call a bridge cap?

DEO REPORTING
931.3434 7
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A Thep’ré allktogéthér.v They are capped tOgether.
‘»Q‘. After Dr., Goode - by the way, approximately what
did Dr. Goode charge for that capplng ]Ob?
A It was somewhere in the area of $2000,
| Q. After Dr. Goode had performed that dental work for
you, when was it you next saw hlm, that vou next. called to
hzs offmce? '
A Tt was 1972, I believe it wac._
Q ‘één.fcu-rémember what that was for?
a well, Dr.'Goode would check myutééﬁh ;ndbtﬁe
hygiéhiét wouid ciéan my teeth.‘”v

Q Now in 1972 - g01ng back to when Dr. Goode

| concluded his capping work that you have told us about dia

Dr.‘Goode give you any instructlons whatsoever in so far as
dental hygiene is concerned?
| A He aid,not.
Q . Did‘you atpthat time know‘anything apout
pcriOdohﬁai disease or Snything_connected with it?
A I did not,
Q  When you saw Dr. Goodevin 1972, are you able to

tell us how many times you saw him in that year? I believe

‘|he has a chart here that furnishes —-

A (Interposing) I don't know if it was once or twice

DEO REPORTING
931.3434 - 8
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in 72 that I Saﬁ Dr. Géode;

Q  All right. In 1972.whén you saw Dr. Goode for
whatever purpose it,ﬁaé, wefe yoﬁ given any‘instructiohé qﬁ
dental hygiene?

A I was not. I was toid e9 brush my teeth very
iightly with a really SOft brushvbecause ny ﬁeeth are capped
in plastic, so that the plaSticvwou1d not wear 6ff, were the
instructions I was evér given by Dr, Goode or his hygieniét.

Q  Did you have occasion for whatever reasdti: it. may

. have been to call on Dr. Goode in 19732

A I did go to Dr. Goode in 73. I went to Dr. Goode
several~times because I was concerned becguse the caés ﬁefe
weariné ngand the gold uhderneath was.showing and I would
go to him and ask him 1f he could griéa,it down so the gold
would not_shoﬁ. | |

Q  Did he do that s§rt of work?

A He "did that‘severai ﬁimeé.

Q Did he also dﬁring the course of these treatments
on these caps do any what they'Call painting-io your know-
ledge? |

A That was about three.or,four years latei he did
suggest after he had éround the gold off seﬁeral times that

he would try to paint over the caps and he did paint three

DEO REPORTING
931.3434.
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teeth over but that didn't stay on.

Q In 1973 when you saw Dr. Goode for -- as many
times as you did.and for whatever reason which we will
later show the jury hcv many times you saw him by chart,
did-hevin 1973 ever give you inétfucticns on the:care,'dental
hygiene_cafe? | | o

A He.did not.,

Q I believe you indlcated to the Jury - stated to‘ |

: the Jury that up to the year of 1973 you may have seen him

for a cleaning and checklng either once or p0851bly more,
is that correct?
A Yes.

Q Durlng that time would you tell the jury brlefly

'what that routine wasy who did the cleanxng; who talked to

1 you; who did what?

A Well I would‘cc to Dr,.Gooée'e~office and his
hyqienistVWOuld take me into hef cffice and cleen my teeth
and scrape some and poliSh my teeth but dental floss was
never used on the teeth that are crowned and then Dr, Goode
would come in and lcck'atAmy mouth ahd say everything looks
fine. | | |

Q  Up tc that time did Dr. Goode ever conduct a

probing examination of your teeth?

DEO REPORTING
931.3434 : 10
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A -Dr. Goode did notyprobe ny meﬁth at all.

Q "nid_ you see Dr. .GeOde in .197:4?

A Yes, I did.

. Q ‘Are you able to tell us what the -- the last
month in 1974 was that you saw Dr. Goode?

A I believe it was November.

Q And did you see him 6hce or ﬁwice?.

A Twice I think.

Q ALl right, now in N_é»ve’mbei of 1974 ég;in aid
Dr. Goode give you ehy instrﬁeiibné'on denhal hygiene?

A No, the only thlng he told me was not to brush my
teeth hard, to brush them very lightly so the caps would not
wear off, the plastic would_not wear off.

Q In NOvember.of i974 did Dr. Goode conduct a prebe
examinatlon of your mouth? |

A No, he did not.

Q In 1974 - wheh iheNevimbér of 1974 when you saw
Dr. Goode did you relate to him any:problems that you were:
having with your teeth?

A Well I did esk Dr, Goode -~ I wes having some
bleeding, you know, when Iwould brush nmy teeth they would
bleed and I asked him but he just said that is nothing to

worry about; your teeth are in good shape, your teeth will

DEO REPORTING _
931.3434 1l
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last a lifetime because they have been capped.

Q Did yOu'have_any cohve:sation with Dr. Goode inso-

far as the stability of your teeth were concerned during that

NOVeﬁbe: visit?
A I did mention to Dr. Goode that there were teeth

in the lower right section that were loose and he just didn't

‘give me a direct'anSwer and I assuned because my teeth were .

éapped that this was causing.the iooééness. "I had no idea,

Q = The teeth that you mentioned to Dr. Goode that were

‘loose ih 1974, in November of 1974, were any of those teeth

subséqﬁently later pﬁiied?

A"v One tootﬂ Qas pulled.

>Q And whend Qas-ﬁhat_pulléd?

A In 1976,

Q By whom?

A By Dr. Goode.

Q Ih'Ndvember.bf 1974, in #hat period of time, do you
haVe a recollection as to whether or not you were haﬁing any
spacing problemé in your teeth? - |

A I noticed that the two teeth in the front were

spreadihg apart but I had no idea what was causing it. I

did ask Dr., Goode but he didn't explain it to me at all. He

just =~

' DEO REPORTING
931.3434 12
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Q  (Interposing) Did you see Dr. Goode at all in

A I don't believe I saw Dr. Goode in 75. I did in

176,

Q Now did you éée‘Dr.'dbodé‘iﬁ 19767
e A Yes, I did,l |
Q And cén you ﬁéii_hé the ﬁonth, theffirst.monﬁh'you
ﬁight have seen him in 1976?‘ |
A I believe I went to.him:in March.
Q ';March of 56?. -
A Yes. |
MR. BALAVAGE: If you will indulge me for just one
mihﬁté, Your Honbr; | | |
BY MR. QALAVAGE§ "
Q Dr. Goode's recordé show that:-- indicate at least
to the bestlof our interpretaﬁionvqf what he haderitten that

there was a check in March 31 of 1976. Do you have a

| recollection of being in his office?

A Yes, I femember being in.his officé.
Q  In March of 197 -- in that March of 1976 visit, did
you have any loose tééth? |
A. Yes, I did,

Q Did anybody in that office make any reference to

DEO REPORTING
931.3434 13
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11
.che tooth that was pdlled in Adguét of 1976?_
A | No. |
Q Do ycc know-if Dr. Goode examined you in March 31
~of 1976? Do you have a-recollecticn cf that?
A I don't Xnow 1f he examined my mouth, no.
Q  His records 1ndicate, check. Do you know if he
checked anythihg or not? | |
| A Unless he ‘wasg checking the fillings, the gold that
was ahowxng then.
Q Was anythihg caid.to'ycu By Dr; Goode in March cf
1976 insofar as you potentlally hav1ng the periodontal :
dlsease that you now- have?

A No, he did not.,

Q Up to that perlod of time, Mrs. Farley, did bpr,
Goode ever for all the tlme he treated you for the various
v151ts you have told us about, did He ever say to you any—

thlng aboub per10dontal dlseaée? o

A No;
Q Did he ever refér you to a periodontist for
treatment?
A He did not refer me to a periodOntisr.
' Q Dr. aoode S records 1ndicate that he saw you again

on May 18 of 1976 for certain work. Do you have a recollectio

DEO REPORTING

931.3434 14
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of that? I believe it was filling work.
A I went seﬁeralvtimes in 76.

Q His records also indicate'that you weresat his

office in June of 1976.

A That was for a‘sﬁali fiiliﬁg'qnva lower right tdoth;
which was next to>£he_toothAthat WasApulled.

Q Now his records also indicate that you -—'th;t yoﬁ
wéte in his office August 23rd of1976,.ddés that sound :
right? | | |

A fes. |

Q | What happened August 23rd of 1976? What was done
to four‘mouth or to your ﬁeéﬁﬁ?' ' o |

| A | &y tooth was'pulled; |

Q Before we talk About thét daie, haa Dr. G&ode tgken
any x-rays from 196§-after you had ieceivéd yoﬁr capping
work up to August of 1976; ﬁad hé §akéan-rays Aurihg.any
of thoge visits you ﬁéve ﬁbld ﬁs‘aBOUt?

A I don't think he took a full mouth x=ray. 1 did
have a root cénal-dqne on a tooth that had been capped in the |
upper right. He did x-ray ihatvand say it was Absceséed and I
needed a foot canal. |

Q | Why did ydu go see him in Auéust of 19762

A Well I was at work and I noticed that my tooth was

DEO REPORTING 15
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you to a périodontist?

13
very loose and a knot had come up‘dn the inside of my qum |
and I céiled his office ahd'asked t6 talk-to his nurse ana
I said I think I needed to have a root canal done. I think
my tooth is abscessing and they séid‘éome'in'and we will
check it for you S0 I went to Dr; Goode's office and the
nufse xéréyed’my todth and came‘baCk and said that Dr. Goode
séid that T had bone 10ss that I had to —- the tooth had
to be extracted and I said, br._Goode, what, you know, what
causes ﬁhié?  Is it someﬁhing théﬁvﬁas 3preéd frpm;'YOu know,
tooth, to tooth, smoking afféct it, ﬁhét‘éausesAit and he
says oh, your bite was prbbabiy off,

0 .At that ﬁime during that Visit daid bf. Goﬁde di3cusé
with Y6u in any way périédontai disease?
| A He did not mentibn périodontal disease.
Q .'0: méké-soﬁe féférence tovit at Sli?
A No. | |

0 Now up to thaf point had Dr. Goode ever referred

A He did not refer me to a pefiodontist even when
he extracted the tooth. He did not'méntion a periodontiét.

Q Up to August of 1976 for the visit that you have
told us about fhat you madé'to Dr., Goode's office did you

pay'him; ﬁas he paid?

DEO REPORTING 16
931.3434
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iA Well, I did pay him. There were a couple times
that I'm sure I'neglécted Eéiﬁij-ﬁim on tiﬁg;»yey, but I
did pay Dr. Goode. | |

Q Presently do you owe him some money?

A I o&e_br. Goode 360;06vbut when he pulléd.tge tooth
and I went to another dentist and found out I had mmmu |
disease, I didn't figure I oﬁe& Df. Géodé the $66 00.-

Q  Now MMW Dr. Goode in August of 1976, what

vgdid you do?

A Well I came back to the office anad the next d:y I
was- very upset because I did lose a tooth which was very
close. o the front of my mouth and I was talking to a friend
of mine &n the officc, Andrea, and she said why don't you go
to see a dentist that I know in Centreville, a Bra Buckis, 80
I called and made an appointment several days tater with Dr.
Buckis because Dr. Goode - |

Q .(Intérposing) wﬁen br‘ Gpddé éulied the tooth in
August of 1976 as yoﬁ have told ua,‘was there any reference
by him as to what work ﬁight.be done to your mouthvto £ill
thaﬁ hole? |

A I asked Dr. Goode how much he would charge to
bridge those teehh since I was missing one behind that and

he sald $1200 and I thought that was a lot of money to bridge

DEO REPORTING - 17
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15
two teeth in and this is when I talked to Andrea, my friend
in the office and she suggested I go to Dr, Buckis to —

Q | (Interposing) When did you see Dr, Bnckis to your
recollection? |

Al It was eeveral days later. I believe it was the
firat of September I saw n:. Buckis and talked to him about

the tooth that was pulled which I == NnoO one had really

'explained to me why the tooth was pulled except that my

bite was off and I had bone loss.

Q Did anybody including Dr, Goode ever tell you that
the tooth that was pulled, the tooth itself that'ﬁas pulled
heveianything WrOng with it? |

A Ne,

Q | Do you still have that tooth?

A I Stlll have the tooth.

Q When you wernt to see Dr. Buckis, did he examine

. A Yes, he examined my mouth.

Q What did he -- what'did Dr. Buckis -- witﬁout
t;yihg to remember his.exact words, what did he Aay to you
and what did he do after that?

o MR; BRANDT: Your Honor, I am going to object.

THE COURT: Objection sustained. Don't testify to

DEO REPORTING _
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16
what the_doctor mayAhaée said to’yOu but you can testify
what he did to ybuvbut not what he said to you: -

BY MR, BALAVAGE: | |

Q  Yes, Mrs. Farley.

A Yes, | |

QV ﬁhat.did Dr. Buckis do during the~c6urée of his
examination that you can ré@emhet?' |

A He probed my ﬁoutﬁ.- N

Q  What was thag Iikg}lﬁhat happened there?

A Wéli-they use a_piobé;. It‘s>& - T dén't know

how to describe it. It's just a plain aluminum thing they

stick down between the gum line to see -

Q  (Interpothq) ﬁété'§0u aware that he ﬁas,dOing’"
ﬁhai? | .

| A Well --

Q  fInterposing) Were you aware that-he was prébin@?

A Yes, I was aware th&t.he was probing.

Q‘ Now, keeping that in ﬁind, that expérience in mind,:
when I am going to ask you is Dr. Goode ever probed your
‘mouth or teeth or gums or the bone liné as Dr. Buckis diaz

A No, he did not. |

Q ~ Did anybody in his office under his direction ever

do that?

DEO REPORTING -
931.3434 19
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récollection?

‘ dentilt, is that correct?

17
A Nobody probed my mouth.
.Q _  §££6£ 0:. Bﬁckis éxaﬁinad YOu..did he rgfet you to
someone? | |
A Yes, he refefred_me to a ﬂt@thrmstréng who ié a
pé#iodontist‘in Palls Church.

Q0 When did you see Dr, Arﬁstrong?to the best of your
A The next day I had an aﬁpointmeht with Dr. Armstrong,
the next day. |

@ = Did Dr. Buckis -- by the way Dr. Buckis is a genera)

A Yes, he is,

Q And Dr. Armstrong is a §eti¢éontist?_i
A  That is rigﬁt. |
Q  Is that correct?
A That is right.
Q bid Dr. éugkis dé #nythiné else during the course

of his examination that you are amewe of in addition to probing
as you have told us?

A He aiso taught me the proper cléahing procedures
for my teeth, for teeth that are capped.

Q Wbuld‘yoﬁ exéléin:that to the jury very briefly?

A Yes., He gave —- it's a plastic needle you use to
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stick through becauae you can't get flosa betveen your
teeth when they' re capped and you have to use a special
needid to thread the floss through and go over, under the
gum 11ne and also a special toothbrush that you brush under
the gum line, not. the teeth but under the gum line. |

Q | Now, remembering that. did Dr. Goode or anybody in
his office ever give you that sort of dental hygiene instruc-
tion? |

A  No.

Q' ﬁhye you been caiisg‘for yaur_hadth in abcdrd.nith
‘hhe':ecomnehdation bf-Dr. Buckis? |

| A Oh, yes, I have,

Q' May I ask you, does that take =-- does that take
much longer to care for your teeth than juat plaxn brushing
and-letting them go?

A Yes, it does., It takeé longer to threaa;uach pilece
of fldéq through and I spend At‘iéaStlén hour a h;ght on my
teeth, | o |

Q Now, when you went té.see Dr. Arméirong; did he
axamine you?

A Yes, he aid.

Q Wiil yoﬁ tell us whether or not he examined you

with a probe?

DEO REPORTING = 2]
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A  He did use a probe and --

Q@  (Interposing) was that examination similar or

'dinnimilar !rom Dr. Buckio'?

A It wvas similar. It was the same type.

Q What else did Dr. Armstrong do when you came to

‘his office?

A 'Well'br. Armstroné set up a number of appointmahtr

for == first to gbvthrOugh several éppointménts of what_they'

' call scaling your teeth before the surgery.

Q And what is that?
A That is where they go in and chip off all the
calcium or calculus or whatever and that was about five or

six appointméhts. You go through tEAt and then he set up

the dates for the surgery dnd'I"hava had three sessions of

surgery done to my mouth.

Q Are you able to tell us the perxod of time when

_the first surgery was - performed?

A The first surgery was on ﬁive teeth ‘that was done
um, December 6, I believe, Decenber 6.

Q@ And then after that.joq hadvfﬁrther surqery?‘

A Yes., |
Q  When?
A

When, I had surgery on March 4th on the lower left

DEO REPORTING .
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and surgery on the lower right, the 6th of March.
Q ﬁow,’nr. Armstrong will describe the surgery in

more detéii butlgenerélly what happehs during the surgery

‘that you have told the jury and Judge Morris about?

- A Because I have advanced periodontal disease it's
really bad --

MR. BRANDT: %ftnferp6§ing) Your Hénar, I think
that is probably an opinion that she is not capable of
rendsring. 1'd object to that sir. |

THE COURT: I think she can testify to how it
felt, Mr. Brandt. |

MR; BRANDT s Wéli my 6bjoction is that sﬁe'talks

about the nature of the problem that she feels that she has

‘which is a'dehta11condition.

THE COURT: That's right. I would sustain the
objection. | | | | |

MR. BRANDT: I would ask that be striken, sif.‘

THE COURT: I ask the jury to disrégafd her
conclusion, |

BY. MR.. BALA\?AGE:

Q M& queétion to you is, M:s. Farley, as briefly and

generally, what dogs the operation consist of that you have

mentioned? What happens?

DEO REPORTING 23
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‘A' ﬁell, they cut my gums open and they drill the
calculus around the bone, the bottom, the roots of ny teeth
and then sew 1t back up.
Q Now‘is that a pleasant or an unpleasant sensation?
A if;ﬁ.iéﬁﬁvuhpléagént. It's véry painful and véiy
unpleasant. | | o |

'Q What effect did all three of thoae aurqeries have

"l on you and your life?

A It's affected my job.
Q How?
A Well, I have had to take a lot of time off from

work. It's also affected my social life. In fact the only

.waj'I‘vé‘ﬁeen_able to cope with this at all is to go home and

go to bed at 9100 evafY night in order to go'to work.

Q You have to speak up a little becaune I am just

quite not hearing you. Now, Mrs, Farley, was there any

swelling connected with thgse sﬁrgeriés?
A Yéé; aftér sufgéry your face is swollen.
Q How long approximately did it take you to get over
the various operations that you have described?
A Well, I hgven't gotten over them entirely. My
teéeth are stili very seﬁsitive; they're very sensitive.

Q 'That was my-hext questioh to you. Are you able to

DEO REPORTING
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eat properly ndw?

A No.

Q ﬁorﬁally ae you did? |

A No. You hav§ a pfobieﬁ éaﬁing. You have to drink
liquids, hot and cold affécts it. it takes weéks for it’to
heél, for the surgéry to heal to ﬁhe'péinf that_yéu can eat
anything except liquids.

Q You have mentioned thatvyou have - that you missed
time from work as a result of:khe treatment, the dontal
treatment. Can you tell the jury what work loss yeu have

sufférad?

A ﬁell, I have lost at leaQt three woeks.

VQ What does that mean in dollars and cents?

A I make $35.00 a day.

Q What does it'ﬁean in dollgré and cénts; wh#t's your

total work_1059?

A I don't know how much that would be.

Q Pardon? |

A I ddn't knoﬁ how much that.wotldvbe. I'd have to
add it up.

Q You haven't computed that out?

a No, I havert.

Q We'll do that before we are through. Have you been

DEO REPORTING 5
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_given a pfiée by both Dr;'Buckia and Dr. Armsﬁrong for the

‘care of your teeth?

| for the work that he's had to do for you?

| $400 or 3500 I have paid hin to date.

whether or not you have_had a_difficult time financiglly

23

A Yes., - For the surgery on my guns, approximately
$2500. In order to reconstruct my mouth, about $7500 to

$8000.

Q  Now have you péid'Dré'Atmstrong anyimonicq‘to,dgte

A I paid Dr. Armstrong $1000; I owe him. SSOO to date*
Q Have you paid Dr. ﬁuckib?

A I paid Dr, Buckis approximately -- ir's about
Q Have you had -- will you tall us if you have had -

insofar as ﬁandiing those paYments is COnéerned?'
| A Yes, I borrowed thevmbney.

QA' You.bbrrbwea t§e mﬁﬁeY?

A Yes, | N

Q The £eeth that you have tqid the jury about that
have been operated on, what affect did the operation by Dr.
Arnstroné have on the gumline or the gum, what I would say
the gﬁm margin:bétweeh the gum and cap?

A it wbuld be easy to Qhowvit but I can't show you

when you have capped teeth and they do surgery the gum is

" DEO REPORTiNG 26
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cut away partially 80 there is a gap between the gum line
and the caps of the ttnahrwhoro the roots of my teoth are
showing. |

Q Can»yﬁu feel ?ﬁat with your tongue?

A Yes.

Q  cCan fou feel that,ﬁdaitiOnal'gap_in there? .

A ves. |

.b Can you seevit?

A Yes, you can sée it.

Q  How do you feel about that? |

‘A Well, I care about my teeth. I don't like ‘it at

all, I reallg ‘care about my teeth.
Q Dr. Buckis has proposed a certain course cf tfeat—
ment-énd work for you., Do you want that work done or not?
A Yes, I do; I want to save my teeth.

Q  Now you have told us that your teeth are sensitive.

- Are you referring‘how to teeth that Dr. Armstrong operated

on?

A Yes. The teeth Dr. Armstrong has operated on.

Q Mrs, Farley, toéay if you went out in the hall and
took a cold drink of water and sloushed it around all your
teeth, what would the affect on you be? |

A It would be horrible. It's very hard to do that.
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For weeks I had to drlnk through a straw.
| Q Do you do that?

A No, I don't do that, iﬁ's,very hard to use cold
Qr hot, I tfy to use w&rm water.

Q Before Dr,’ xrmstrong undertook your care back inr
1976, what was the general condition of your mouth and
teeth?_ | |

A Well, I had several teeth missing in my mouth and

I wanted my teeth capped because the fillings ~= each time

| they would refill them the holes would be larger and also

I was missing a tooth in the front and I wanted that bridged

in and ==

Q (Interposing) My qnestion to you is, what was the

qenaral condition of you:nhceth and gums?

A Good,

Q ‘ Now you have been ~- you have been told by your

' treating dentist about potentially gbosing some more teeth,

is that correct?

A Yes.

Q How many more -~ how many more teeth are you
scheduled to loose?

A Three.

MR, BRANDT: Your Honor, I'm going to object to
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that. It seems likerwe.ére gétting into hearséy.
THE COURT: I will sustain the'dbjeétion. It seems
the doétor ought to testify about ﬁﬁat;
MR. BALAVAGE: I think it's proper for me to ask
her without going into £Ae medical paft of ié; Your Honor.
BY MR, BALAﬁZGE: |

Q What is your feeling on that proppect?

A I'm very upset about it, I was upset to ’&osing th#
first tooth because it was very close to the bone and I'm
wvery upset about it like any normal person would be,

MR, BALAVAGE: Your Honor, I believe that is all I
have of Mré. Farlej; | . |
THE COURE: All right, sir. Cross iexaminéﬁion?
MR. BRANDT: Yes, sir.
CROSS EXBMINATION
, BY MR. BRANDT:

Q M;s. Farley, whéte are.yoﬁ fioﬁf ﬁhat»paft'df»thé
country are you from? |

A Originally, Nelson County.

Q In thi§ state?

A fes, in Virginia,
‘O Okay and when you first went to see Dr. Goode, 1t

was October 25, 1966, was it not?

DEO REPORTING
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A

rémernber the exact date that I went to see Dr. Goode.

Q
A
Q
A
Q

A

Q .

problems at that time?

A

» O P O P O P O

- o

' And at that time were}you married?

'And how many children did you have?

You had been to a. psychiatrist at that tima?

‘MR, BALAVAGE: Your Honor, I'm goihg to voice a

27
If that is the exact date, yes. I didn'

Yes,

Thfee.

Were ycu'oxpériéncihginirital-difficultiés_&t that

Yes.

- And did you have any physical, medical or mental

I had emotional'prdbiéms; yes.
Were YOu'undet the care-bf a-thsician,it that time?

Yés.' I had boen to a psychiatrist.

Yes, I havs been,

Thefe came a time ﬁﬁen’you were divorced I.bélieve?
That - is correct. - . | |

Am I ¢drréct§in that?

In 1969.

In 697

Yes, I was separated in 1968.
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general objection. I don't see where that has any
relevancy to the casé.

MR, BRANDT:_ Your Honor, yﬁ feel it does have a

'good bit of relevancy and we will tie it up.

THE COURT: I will let it on the basis it has some
effect on her treatment procedures and so forth reﬁufning to
thesoffice, I will bverrulé yéur objectidn;

| éY MR, BRANDT: |
Q Now in 1966 when you first went to see Dr, Goode,
is it fair to say that things between you and youi husband
were such that you were finahciaily gtrépped for denﬁal care?
‘A In 19662 o
Q Yes,
A .
Q .Things'wéré fine fhen?
A Yes, |
Q Do you recall what bt; Goode did for youfoh ybﬁr
firét visité | |
A No, I“don't;
Q Do you recall that a full mouth set of x-rays was
taken? |
A Yes, he did take -- I saw the fFull mouth‘x-rayé in

the depositions.
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0 Do you recall that Dr. Goode told you that you
needéd a root canal oﬁ one of youf‘ﬁ&eih and fetérred you
to Dr. ‘Burton ZWibel, z—w-i-b-e-l? |

A I didn't remember his name but I do ramember the

‘name now.

Q. Does that refresh your reoollection, my nnntioning
of his name? |
A .Yes, it does.

Q And did you in fact go to see Dr,. zwibel as Dr.

*'Goodq_feéémméndéavto yéu?r

A Yes,
d . When?
a1 don't remember the ddte that T went to —- but I
could not rememberlthat dentist's name'but I do remember now
and I don't remember the date I went io'éée him.
Q Would it be falr to say.ybu did not go to sée

Dr. Zwibel immediately as requested but instead delayed a

considerable period af-time? -

A That is possible.

- Q ‘Was that because of financ1al difficulty?
A No, sir, I had no financial difficulty in 1966.
Q' All right, why did you nct go and seek the care

that Dr, Goode recommended to- you immediately?
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A I donft recall.

Q Do you recall seeing Dr. Goode again next on

_Ndvdmber 30, 1966, when prophy and dheck vas éérfotnéd.

Do you know what the word prophy means?

- A No, I'm sorry 1 don't.

Q The . cleaning of your teeth by the dental hygien18t7”

'A I have had my teeth cleaned several times an Dr.
Goode s office.
Do you rememher Mrs. Dnrahm?
Yes, I do.
His‘dentil hyéienidt?

Yes.

» O » O

QA-. Do you recall her §1§éming yédr tééﬁﬁ on November

30, 19667 | | |
Y I don't recall thaﬁ.bht I havé had my teeth cleaned

several times sy,agigrnagghm |

Q ‘Do you recall Dr. Goode ahecking your teeth that
ﬁery daY? |

A Dr. Goode always comeé in and checks your teeth.
after they are cleaned.

Q Do you recall Mrs. Durahm telling you to make a
six month appointment after your teeth were cleaned that day

for your next cleaning?
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I'm sure she did.
And did you do that?
Probably not.

: ﬁhy not?

» O B O Y

I don't remember.

a1

Q Do you recall that on December 2, 1966, Dr. Goode

presented his diaqnoéih to you, discussed with yéu~ﬁhat

needed to. be done including two root canals on your teeth?

‘A They were the two I had to have pulled I'm sure.

Q Do you reqall a discussion with him as to vhat it

 crouns?

A Yes, he did mentiona hridge.

Q Do you recall being in Dr. Goode's office on

a temporary maxillary left central incisor made for you?

<bein§ performed and then a bridge being made for you with

January 16, 1967 and having an x~ray performed and having

is that he coula do for you in reference to the root canals

A As I say I was in Dr. Goode s office several times

in 66 but I don't rememher exactly.

Q Do you recall that after the 16th of January, 1967}

regarding the visit I have just mentioned to you that you daid

not again come back to see Dr, Goode despite the fact that he

had offered you the treatment plan we have talked about until

DEO REPORTING
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February 2?, 1968?

MR, EALAVAGE: Your Honor, I am goihg to dquct to
the form of that questions. He is assuming sométhiﬁq in that
question tﬁat is;nbt §h évidencé. |

THE COURT: 1 dqn't believé -—- in other words ghe
said she had beén to Dr.AGodde‘bdt I.ddn'tithink she-qaité
gave the answer thatvyou said she had given, Mr. Brandt.

MR, ﬁRAﬁDT: I had asked her if he had presentéd

a treatment plan for crown and b:idge work. She said yes

he did. That:was dqné on the an.of bécember, 1966.

THE counr: Do ydu recall thAt?
THE ﬁITNESSQ Yes, I do.
THE COURT: ALl right; fine.- I'm sbrry."'
BY MR, BRAHDT: o
Q | Now, my question is to you, why is it that after
Being there on the 17th of January, l§67,.you waited over a
year to come back to'ﬁi# 6ffice? |
A Over a year?
Q Is it not sé?
A Weil, maybe.
Q  That yéu never returned until February‘éz, 19687
A Well, this was before he crowned my teeth.

Q Didn't he tell you that on the 2nd of December, 1964,
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’ when he preaented the plan to you that it was important to

have two root canals performed and then move on the crown and
ﬁbriége work requirements? |

A I don't remember that.

Q I'm sorry?

A I do not remember that.

Q well, can you give thls jury any explanatlon for
.your not returning to his office for at least a cleaning

job six months after you hed your first cleaning job from

;-his oftice?

A Well, I had planned to'have:my'teeth-caéped. I

don't remumber.

3Q. Do you remember being in his office on February 22.
'1968, for the preparetlon of a left central 1ncisor? |
A I remember belng in Dr. Goode s offlce.-_I don't
rememher the specific date.
Q All right, do you recall being there on March 12,
1968 ﬁhen a crown wes placed?
Al I remember when the crows were placed,
Q That was just a crown, a single crown?
A I don't remember which tooth that was.
Q.:A All right. Do you recall being there on May 3rd,

1968, when five fillings were performed?

DEO REPORTING ,
031.3434 36



10

11

12
13
14

15

16

17
18
19
20
21
22

23

34
A Several of y teeth were filled by Dr. Goode.
Q Do you recall being there on May 17, 1968?
A No. }
Q Do you recall.being there on ﬁune 23, 1968, when
an impression was taken for a temporary upper dentdre?
A I do remember that.

Q Do you reeail being there the next day, June-24,'

;1968,'When'thejtemporary upper partiaIVWas placed in your .

mouth?
A Yes.
Q Do you recall that you dié‘notAreturn then until

January 14 196§§

A I don't remember._

Q All right, can'you giVe anf reason for not'heving
your teéeth cleaned during that period of time, for not having
made an app01ntment to do that?

A "No.

0] Do you say that Mrs. Durahm, the aeﬁtallﬁygieﬁist;
did not show yeu how to brﬁeh your teeth?and how to floss yow
teeth? |

A She did mot.

0 Are you certain of that?

A I'm positive. I had not seen one of those threaders|
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_pitch: when was_theVSeparatioh; when did that take place?

I mey voice a contlnuing‘objection to this line of questioniﬁc

before.

Q When did your divorce_situetion>ﬁeighten{vwhat
time, what period:of Eiﬁe was thie?

A I'm sorry, I didn't.hear.

@ . When did the divorce situation reach a high

A 1968;
Q  What month?
A I don t remenbef the month.
Q . Would 1t have been December of 1968?
A Yes, hevleft,_yes December..
Q - Ind WaS'iﬁ -
ﬁl._BALAVAGE-- (Interposing) Youf-Hoﬁor, I am

going -~ I don t want to keep interrupting Mr. Brandt, if

Taﬁ COURT : Te her aamésgic problems?
.'MR;”BALAVAGE; on the‘grdhﬁds of felevency, Judge.
'TNE COURT: I think it could have some bearing,
Mr. Balavage, if it had some questioﬁ about her returning
to the doctor's office and so forth. Mr. Brandt said he
will tie that in.

MR. BALAVAGE: All right, sir.

g
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BY MR, hRANuré |
Q Ndw during the first nine months of 1969, you
made approximately eight visits to see Dr; Goode conéerning
the crown and bridge work he was ﬁbrkiné on for you, does
that soﬁhd about correct?
A Whét?_»?hroﬁgh 69, is.ﬁhat what YOu said?
.Q I'm talking about Febfuarj through,Séptémber;'1969.
A Yes.
Q During that period of time you did not mﬁké howe#er

any appointments to have your teeth cleaned and checked, did

lyou?

A During that périoa of time?

0 During that pefioa of time,

A I'would,imagine_ifjthey needed it, it would have
been done. |

Q Well, thére is a dental hygienist that tells you |

you have to make an appointment with the receptionist, isn't -

that correct; you have to get on the list in order to be
seen, don't yoﬁ? |

A I suppose so.

Q Well I think you‘testified before that you recall
her teliing you that, Now is it not correct that between the

3rd of September, 1969 and the léth of June, 1972, you never
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|1 thought my mouth was in good'shape so I saw no reason to

way?

A 'That is corréct.

- Q You didnit'havé every tooth in your mouth étqwhéd,:
aid ybu? o -

A | lost of my teeth were crownéd.

|two in the hack that are not crowned,

37
saw Dr. Goodavur‘anybody in hia‘offica? |
A Tﬁat'ié COfrecﬁ. |
Q what is the réasén fpf that?
A The reésOn'béing when my-teéth were cfdwne& on the =
were capped, I was ﬁold that my teeth would iaét.a 1ifetime.

to brush very iightly in Ordei not to wéar the plastic off.

go have my teeth cleaned.

Q - For almost three years, Mrs..Farléy, you felt that

Q0 - Well you hadkiz teeth crowned, did you ﬁdt?

A I have 12 uépef_énd I‘have féur lbWér teeth\ctdwned.

Q You had other teeth in your. mouth that 'we.r.é:_ih need
of attention, did yéu ﬁoé? |

A Yes, the!}ower front, yes and there is -~ there afe»

Q Was it during this period of time that you had
financigl difficulties and that you had also emotional

difficulties becauée of the divorce?
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A Sir, I.had émoﬁioﬁal diffiéulﬁies but I did noﬁ
' have fiﬂancial difficulﬁiéé in 69.
Q How about in 19702
A 111970 did I have?
Q Yes.
A Well, when you're talking about £inances,
difficulty in finances, when -~ if Dr.AGoodé would say, you
know, sométhing abbutvmy teeth being érowned that is a large
“amount of money but just t6 go have my teeth éleaned or a
fiiiing, I 4id not have that kind of_a problem, money proﬁlem;
Q Weren't you.having difficulty géttihg thé propef
'supporﬁ from your husbéhdfiﬁ thié péti&d 6f timé?
‘A. | ity husband did not supéort.mé} |
Q It wasn't oﬁe of the grounds ofvyéur'divorce Acﬁion
that he didn't ——> . |
IMR. BALAVAGE:' (Intérﬁosing) Your Honor, this ;s
too much. |
!R. BRANDT: May.itvplease the Court, I think this
lady has testified that ~-- |
THE WITNESS: (Interposi'ng) I had admitted to.
having emotional problems. I went to a psychiatrist.
THE COURT: Just a minute, Mrs. Farley.

MR. BRANDT: She has said to us she did not have
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_June 14 1972?
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she on othe; occasions has testlfied dlfferently..

THE COURT: I will sustain the objection.

MR. BRANDT: i Have an objection-to the gidnnas»
stated! Judge;. | |

THE COURT: Sure.

BY MR. BnANst»

Q Do you recall coning to Dr. Goode's office on

A  Yes, I‘Was in Dr. Goode's office in 72.

Q That was the only day in 72 as a matter of fact?

A Yes,
Q What was the reason for your being there?
A I don't know if it was for cleaning and check or

for a oavity. -I don‘t'rehémbér;

Q Dlﬂ you ever cnil in advance and make appointments
in advance with Dr. Goodé:soffice or were your appointmgnta
made on the sput of_the moment because of(a problem rlght
then and there?

A A couple of times they were méde on the sput of
the mOment‘like when I had the tooth that abécessed.and I
had to have a toot canal, Ivdid rake that on the gspur of the

moment. Also in 76 when the tooth was puiled, that was on the
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spur of the moment, I thbught I'had another tooth that was |
abscéSSQd. I did keep'apppintﬁphts'wiﬁh DE. Godde._

Q  You say you did keep them? |

A Yes, | | |

Q Did you ever break An appéinthgnt With hin?

A I'm sure I broke one or two butvlrdon’t_belie#é
I broke that many appoiﬁtménts with Dr. Goéde.

Q  His officé would aqcémmadate you when you.qalled
on the very day ifself and said you had a préblgm; they would

try tolsquéeze you in, wouldn't they?

A They were very nice about it, thatis correct.

Q Do you recall how many times you saw him in 19732
A I don't know if'it:ﬁas»once or'twide.
Q Do you recall seeing him in January of 1974 when

£hree x-rays were taken?

A Yes,

Q  what was thé feason thatlfou_were ﬁhere thatvday?

A In.74,‘I believe that was when he x-rayed =- X
don't know if that is when “he groﬁnd the bite down, the
gold down,_I reallf don't know.,

0 Do I understand that sometime in 1973 you had
trouble ﬁith your gumé bleéding, you say?

A Yes.
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you got nd-SatiSfactidh from him or Qou got'no.aﬁswef from
him? |

A Well hé:just said it was nothing té’wofry abouﬁ?

Q In referencé té the tboﬁh that Dt. Coodé puliéd
for you in 1976 that was the date of your last visit to ,
him, was it not?

A That is cbrréct,

O  Aucust 23rd, 19762

A Right, 1976

gave you no opportunity to save that tooth?

:A He‘gave me no alternative.i He said I ﬁéd béhe
loss and ﬁe would SuggQSt’ithe'pulled and.i dﬂd fély on
Dr. Goode. I had been gqihg to him for a number of years.

Q ﬁfs.lParley;'is.it péésiﬁie;thaEAyéu jus% don't
recall what transpired tha£ day?

| A‘ I do recall.
Q Yoﬁ deny that Dr. Goode told you that the tooth

could be saved with root canal?

41

0 And you talked to Dr. Goode about that and you felt

Q Do I understand, Mrs. Farley, that you say Dr. Goodﬂ

A I do deny that. I went there, Mr. Brandt, I called |
and I said I think I need a root canal. That is why'I called

hiébofficé. I thouqht I had an abscessed tooth. That is why
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42
I callad., Now why:if Dr. Coode ﬁad méntionea a root c&nal,
I cértainiy w@uld have had it donéQ |
o) You don't recall tellihg;ﬁim you just plain
can't afford a root canal?

A A tooth close to the front of my mouth, I would have

Q Wwho was present and bverhea;dAthe discﬁssiOn?
A Mfs. Goode, hié wife.
Q Mrs., Goode was there? " . - el
A. : Was there,Athat is correct.
Q. Do you remémbér anybody else beiﬁg thére also at
that time? |
A Not in the room.
Q .Did you say that you fe1£ yoﬁr mouﬁhvwéé in pretty

godd condition when you first went to see Dr, Goode?

a Yes. I was missing sbmé'ﬁéeth.

Q' How many teeth W§re you ﬁissing?

A Four I suppoée.

0] ‘Where were they located or whére had they been
located?

A I had a partial plate on the upper ~- my upper
teeth. I was in a school bus acéident in high school. This

one was missing and there were two missing on the side that
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are bridged in, I haVe two miséing.dh’the lower left and

now I have two on the 1ower right.

Q  pid you say that you had a number of fillinGSQin

the front teeth:and that wasloneuéfzthe reasons you wanted

_them cappee and crowned?

A Yes and also the teeth that were misslng, T wanted
those bridged in and they suggested 1 have them capped.
Q Andvthat in fact waé éerfqrmed by Dr, éOode?
X Was perforﬁed. | |
Q '_Yes, was dode?
A ers, that.was.
in, ERANDT: Mef I have the Cou:t;s indulgenee_
for a moment?, . .
THE COURT: .Yes,dsir. f
_BY MR, BRANDT:
Q Mrs, Parley, was a 1oﬁer part1a1 blate prepared
for you at the same’ time the bridge work was prepared’
A Yes. |
- Q And did you wear that_lower partiel plate?
A I could not wear it Secadse it hurt. It was very
painful to.wear andvbr.'éoode did edjuStvit several times but
it still hurt and I could not wear the pertial plate.

Q So that youldidlndt use that partial'plate that had
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A I did try to use it but it was.jQSt not succéssful

lat all. It did not fit properly;

Q piad you, Mrs, Farley, in fact lose that lower

partial plate?

A I don't hawe it. No, I don’t..
Q I'm sorry.

A I did lose the plate.

0 Is it not true that éveryﬁimé that Dr. Goode would

bring up the question of work that should be' done on your

teeth,'either he it périodontél‘or other t&peé of tréatﬁent :

you would reminc him constantly §Ou'could not afford such )

treatment?
A That is not true, Mr. Brandt.
MR, BRANDT: That is ali} sir.
MR, 3ALAVAGE: Just a few questions, Your Hohof.
REDIRECT EXAMINATION
BY! MB. BALAVAGE:
Q iMis. Farley, when Dr. Goode's office.would
accommodate you as Mr. Brandﬁ has.ﬁointed out, was that.

free or did you pay for that?
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A f pai&vfcr that.

Q '  D;ring the perioduof tiﬁeithaﬁ ydﬁ'had'ybuf
eﬁotionAI problems as ydu.haQe candidly told the_jugy, did
that -- did you in anyway negledt'the care of YOurIteéth as
you had been instfuéted to care for them by Dr.'Godde'S
_officé? | | |

A I did not. No, I did not heglect my teeth. I have
élWays'caréd about my. teeth. | |

Q Has anybody ever told you that géttihg é_divofce

| causes periodontal disease?

' A o.
‘M. DALAVAGE: Thét'is a11, Judge..
THE COURT: .Any further recross?
MR, BRANDf: No,-Ivabﬁ‘é ﬁhink I have any.qtﬁer
Quesﬁions;' | | |
_THE COURT: You méy step.dbwn._
| | (Wiﬁness excﬁsed.)
THE COUﬁTé. Géhtlemen, let's take about a five |
minute recess. Members of the jury, we will take a five
minute»recess.
| (Whereupon, a briéf recess was téken,)
THE COURT: Erinq the jury out please,

(Whereupon, the juryArefufhéd to the jhry box.,)
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MR. BALAVAGE: Your Honor, I would like to call
as our next wiﬁness, Dr. Buckis.

TLE COURT: ALl right, Dr. Buckis, come forward.

1 don't believe he's been sworn.

Whereupon,
DAVID CHARLES BuéKIs,
was called as a witness by and 6n behalf of the plaintiff,
ahd;'aftef‘havinq been firS£ dulybsﬁbrﬁ,wwas éxaminéd and 
testified asvfollow5; o
| DIkECT ﬁXAMiNATIQN

' BY MR. BALAVAGE:

Q Dr.'Buckis, sﬁatélyou::hémé plééée?
A David éhafles'Bﬁckis}-  |

o) Wﬁefe dé you live?

A 1709'Gallbwéy Drivé;.

0 What is ydﬁr occupéﬁioh? :

A 2 dentist, | |

0  What school did you attend preparatory to

becomihg a dentist?

a John Carroll University. It's in Cleveland, Ohio.
That is the onlf undergraduate school.

¢ All righﬁ, sir, then what graduate schools?

A Case Western Reserve University and that's also in
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Cleveland, Ohio;
Q0 All rlght, S0 when dld you 9raduate from dental
school?

A  .In 1960.

9 After you gfadUaﬁéd frOmVY6Ur-dent31 ébhoo1, what
dld you do?"
A I went into the Navy for two years as a reservist.

Q . Did you do.dental worklln.the Navy?

A Yes, it was-Qeﬁeral'préctice‘at.dentiS£fy;

Q . What dld you do after that?

A | I left the Navy in 62 and practlced as a general
practitioner for three years 1n_Cleve1and, Ohlo.

O  And how long have you been practicing here in ‘

Virginia?

A Since July of 1972.

Q - ‘Where is your officé loééted ncw, br. Buckis?
A It's at 5830 Old Centtev111e Road in Centrev1lle.
Q And I assume that you 'ré Licensed to préctice

dentistry in the State of Virginia?
A That is right.
Q I'ave you taught anyWhere, taught school?

A I have had no traininc as an educator so I haven't

vtaught in any schbol environment, no.
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Q All right, sir, Now, what is yourff&éld of

dentistry?

AA | My practice is a ggherai practice or a family
practice; | |

Q 2nd you hévé‘ﬁeen éracﬁiciﬁg in Norﬁhern'virginia

for how long?

A Almost five years.
Q Do you have a family of your own? ' -
A Yes,

Q ‘.Téll us abbuf.them;

A ive children; The oldést'is 18, the youngest is

two months.

Q .All'righﬁ, sir;' Now, Dr; Buckis;-did you take on.'
as a_éatiént, Mrs. Jénet_Farley during 19?6? : |

A Yes, I did.

Q And can you tell us the appfo*imate time when shé
came to see you? -

A Seﬁteﬁber of 76,

Q When ﬁrs. Farley presented heréelf to you, what
did you do?

A Well she came primafily with the question 6f do
I have a probles? And particularly she seemed -- she-wénted

to know why'she had lost a tooth and I examined her mouth and
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‘the area Whvle the tooLh was lost was on the lower rlght

31de so I looked pllmarlly to that area and examlned her

and found that She had some loose teeth and on problng-the
right side of the mouth I found that she had lost the attach-
nent épparatus of the == some of the attachment apparatus on

the right side of her mouth and this would account for the

looseness of those teeth and because it seémed to be extensive,

I made alreferral tb a Dr., John Athtrong.

") All right, sir, did you conduct a probing -- what I

‘am going to call a probing examination of Mrs, Farley?

A 'Yés. To a limited degree I did and on that right

sideé, I know that we found that she did .have some extensive

pocket dépth.
Q éAnd Whéf is pocket depth, Dr. Buckis?

A  Basically it's'é gap or an extended cuff of tissue

between the tooth and where the éum tissue meets the tooth.

| Normally this tissue is étﬁaéhedIVéry tighﬁly_withih a couple] -

of millimeteré of where the edge'of the gum line is and when |
you develop perloaontal disease thls attachment nigrates or
comes away fron the tooth 1f you w111 and you’ develop a space

there or a pockat.

Q- All:right;‘sir. Now you have'indicated that

| normally the pocket depth would be two millimeters, about
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' two millimeters?

A Yes, that is_coerCt.- A'. o -
Q How in the limited'p:obing that you perfOrmed,
Dr. Buckié,_can you'iell us Whétlﬁhoéé millimeter ratings -
A Well, I nqte ﬁhe firéﬁ tooth I probed_was six'
and eight millimeters. -

Q Sixes and eights?

A That is right.
Q What is the maximum millimeter to scale that we

are referring to that is cohsidered,'What doéé-the-écale
run from, ffdm one té what? |

.A . Wéll'these probes a#évcalibrated up to ten miili—‘
ﬁeters and if you. go bé&dnd thét.you ;- ét leastii haven't
seeﬁ‘any prpbes that go befond that; | |

v Q~A :Ali rigﬁt and what doés that ﬁeén in-térms of,
what is the significanée for instance of having‘a ten?

A well the root of the tooth normally would be

say an average of 13 millimeters so if you have had a 10

Imillimeter pocket there it wéuld mean that you lost over

‘Ihalf the bone around that tooth.

Q liow before I leave your measurements, your pocket

depth measurements, I think‘YOu said they were eight and six.
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br. Buckia; Jdo. you havc an oblnion w1thin reasonable

dental certalntv as to what the Docket depth of those

teeth that you “ave - that yoé measured at sixes and eiqhtlv
would have heen in Novembér of 10742 For instance, let's

take them ono at a time. tht in your dental oplnion within

- reasonable certalnt] would that, an eight pocket depth

. readlng hava read in November of 1974 or around that perlod

of time?

A .Backin§ up'two years, i woﬁld say,fiVé:hiiiiﬁetérs
would be a re&sbnablevexpeétatisn;‘ |

Q And how:about a six; if you observed or read a six
hillimeter nocket éeptﬁ reédinﬁ inSeéteﬁbérvof latter pétt
of 1976, wﬁat_wpula that have been in November of 19742

A You woﬁld'expécﬁ'thaﬁ thaﬁ'ﬁéuld be.th?eévto foﬁr;'
I would think.

Q Does periodontal diéease deveibb'OVanighf or

can you help us in understandlng how long lt takes for that

“to develop w1th1n some medlcal probab111ty°

A Vell basically the body has a balance to it and
when we are yoﬁnqef our tiésues -~ some tissue celis.are'
lést andlnew dpesbare forﬁed.and what happéhs’in the mouth
is that if Bdcteriaﬁis pérmittéd to‘Stéy in one place for

any extended period of time then théy begin to preak down
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extend into the déepéf'tiSSQeé 6h¢é ﬁhat is brokep éoWn
so I think that it;s a question of'léafning to live wiéh
these bacteria tﬁat accumulaté as to Whethér or not you are
going to have any gun diseaSe'or éeribdontal diSeése.

Q. Noﬁ, Dr. Euckis; in ligﬁt of that, can you give
us some idea in years or whatevér framework of timebyou can

that it takes periodontal disease to develop to the point

‘| that you saw -=- you observed it in Mrs. Farley's mouth?

- A Well, generaiiy it would take sévéral years. I

would say at least five years: for it’to'déﬁelop to that

|extent.

.0 Kll right, sir, nbw_when you examined Mrs. Farley,
was it difficult at all, difficult for you to determine that

she had périodoﬁtal'diseaSe?,

A Mot at all. In fact I really abbreviated my examinak

tion simply beéauSe it was very‘éppérent to me and censequeﬁti
I felt she would nééd the help of a sﬁécialist tovtreat it.

Q And when we are relating to Mrs. Fatl;y, as a
result of periodontal disease Mrs. Fa#ley had And.has, what
has happenedcto’hef gum, the gum=-bone étructure in her

mouth?

A 'ever the period of -- what period of time are you-

4
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speaking?
Q ‘Any period of time.' What happens to it? Has it
improved; has she 1o§t it? 1Is it getting better or -=-

A (Interposing) Until I saw her I assume it would

continue to go down hill.

Q What does that mean?

.A ~ She was losing more and more of the ligaments over

the tooth structure.'

Q When will that llgament or attachment structure
rejuvenate itself; will it grow back and ‘become like 1t was
before or not? | _

A .Unfortunately the body is not'capable of
repalring that mechanlsm. Conseqﬁently, the treatment
prlmarlly is directed at arresting the dlsease at whatever
point it is.

Q So tﬁat whatever, is it fair then to'say, Dr.
Buckis, that Whaterer bone loss, ligament less, structure
loss Mrs, Farley sufferedi-SQStained up to the time that you
saw’her; that will never come back? Is that fair; is that
right?‘ | |

| A As far as I kﬁbw;fyAu canﬁot regenerate periodontal
tissues. |

o] All right sir, do you in your office treat people

. DEO REPORTING
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yourself who have three and four pocket depﬁh readings?

‘A Yes, I do.

Q And what would that treatment cbnéist of?

A . Generally, a removal of the diseased attacﬁmént
tissue and éhowing'thé patient primarily how théy can remove
the bacteria that if Startéd or initiéted that prOcess'and
then observing the ﬁealing of ﬁhis and keeping on top of
their own home care pfocedures., fhéﬁ is basies.of treatment
of that. |

Q why did you send Mrs. Farléy to a periodontist:

if you are able to do this kind of work yourself?

A You just asked me three and four millimeters.
. Q Yes.
A And her -- we were dealing with more extensive

of problem every day and when you get involved with it you
lose so much tissue; you're involved with molars thét havé
multiple roots and that gets a little more complicated when

you get in there and treat those‘éreas.

0 All right, sir. After Mrs, Parley saw Dr. Armstrong,
did she return to you for treatment?
A Dr. Armstrong asked her to return to me on a

couple different occasions to treat specified areas that he
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felt needed attention_at'the'same time that he was treating.
Q ﬁill &ou tell ug what her condition ﬁas when she

returned from Dr. Armstrohgs what the oonditionIWas insofar

as you were concerned in your treatment and then what you did] _
A Initially there was an area which had rather

extensive_decay and he felt that if we dldn.t treat that

area and remove the decay and put a filllng or restoratlon

in that rlght away that the possibxllty of her losing that

tooth was eminent sovthat was 1nitia1$y done, was to get rid
of the decay factors. |

_Q' What.did you do to do that?

Af'r We removed the decay and rebullt the tooth in
811ver mountlng.

Q Do you have an opihion aa to how lohg:that decay
that you have told us about'had been in that tooth?

A Well, as decay éits in one.piace fOr.ah extended
period of time it deﬁeioPs a dark-leatherv'appearahce and
feel to it and 1t certalnly appeared that it was the type
of decay le81on or carles leslon that had been there for a
c0uple of years Or more. |

Q What else did you do in addltlon to cleanlng ‘that
tooth up?

A " There were a couple of other teeth involved that
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hadfsqme.decay and also he had done éome periodontal surgéry
and the teeth that he .hAad treAated were very loosa ami felt
they needed to be stabalized so thé one tooth WOuld'hélp
support the others so fhat was done. |

Q All right, sir. Mrs;vFérley_ié.still a patient
of yo@rs? | | |

A Yes,

Q And do yoﬁ anticipate further treatment for her?
A 'Yes, we have worked up an extensive treatment plan
for her.

Q All right, now befofé I go ihto that, Dr. Bucki#,
let me ask you a series of questiéﬁs. ‘I want you to take
into account certain facté;ﬁhat I am going to mention and
then I want to ask you a question based on those facts. I
want you first to take the period of time of November of
1974 and on that date a iady of about 37 or 38 yeérs olad
preseﬁts herself to a general précticing dentist. At tﬁat ‘
time she has evidence of bleeding, of loose teeth, of some
spacing, unusual spacing in thé front teeth and at thatﬂtime
would have pocket depth readings in some of her teeth at
threé millimetef.f-Do you have én opinion within reasonable
dental certaiﬁty what the condition of that person's mouth,

guns, teeth were at that time?
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hypothetical on an Opinion- it has to be based on a fact

{in evidence. That is my objectlon.-

57
MR.-BRANbT: Excuse me, Yonr ﬁonor. I'm going to
Object to that. I don t believe there is any fact in
evidence as to pocket depth on that date. There's been an
opinion expressed by this witness but no facts..
| MR. EALAVAGE- It is an‘opinion, Your Honor, and I.

think it is a fact opinion. _The man has indicated pOCket

THE COURT; (interpoeing) 'I believe he did testify;
Mr, Brandt, |

MR. BRANDT: Not facts. My problem is that is his
'opinion becauee he didn't see her at that tine. He's offefed
to you an opinion as to what the pocket depth may have been

since he wasn't there but I don't think you can base a

MR, BALAVAGE4 If I could disagree with that We
can only do with a matter of this kind what is possible.
THE COURT: I will overrule your objection.
MR. ERANDT: I have an objection.
THE COURT: All right, sir.
BY MR. BALAVAGE:
Q  Dr. Buckis, what in your dental opinion was the

condition of that person's mouth?
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A At what time is this how?
Q VNovémbef of 1974 taking into Sécount the factqrs ‘
that I have told.of ﬁo you. |
A The --.cerﬁainly what_ydu ménﬁion.was-evidénée of
périodontal disease or periodontitis.
Q My next question'tq you_wés wouid or should a

generally practicing dentist in this area have discovered,

diagnosed éeriodbntal disease at that time?

A Yes.

Q  On an éxamiﬁation éerformed on that person?
A Yes. |

Q Can you give"ué an opinion wiﬁhin réaSonable

dental certainﬁy wﬁat affeét thére wbuld have beeﬁ on that
persbh had that'pefson been diagnoSed properly in Noveﬁber
of 1974 and treated properlys what affect would all of that
have had on the hypothétical lady we.a:evtglking about, on
her gum, mouth, bone structure?

A With the patient's cooperation, the lesions would

heal up and she would retain her teeth,

Q "Taking - comparing that hypothetical lady in the
questions and anéwers that I have asked and you have given,
had Dr. Goode diagnosed Mrs, Farley's condition in November

of 1974 and then either treated her himself or referred her
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out for prober treatment, do you have an opinion within

| reasonable dental certainty as to whether or not the treat-

ment to xrs; farley would have beén aé exteneive:as it is
nowf |
A I'm sure it would not have been as extensive.
o) | Do you feel that eome-of‘tﬁeee operations may have
been‘unnecessary? |
| MR, BﬁANDTﬁ_ I will object as to what-may nave_
bééh; I think he's got to testifY as to the basicestandards.
| THE COURT: SustainAthe objection, T |
'MR. BALAVAGE: I_Willrremord,it.:

BY MR. BALAVAGE:

Q DoctOr, taking into account all the factors we have :

prev1ously cranked 1nto our computer, do you have an oplnion

- w1th1n reasonable dental certainty as to whether or not some

oftheoperatlons that have been performed by Dr. Armstrong
and will be performed wonld have become unnecesary had prompt
proper treatment been rendered then?
A "My oprnlon that some of those prOceduree WOnld not
have been necéssaiy.
THE COURT: Were what?

THE WITNESS:' Would not have been necessary.

-,
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60
BY MR. BALAVAGE?

Q Dr. Buckis, in our Northern Virginia area is it
stahdard piactice wheﬁ é_patienﬁ wouid come} 1ét‘s say to
you for other work, for let's say grinding or painting of
teeth that have been capped or x-rays, is it standard
dental praéticg to routineiy_éheck thatvpérson for potenﬁiél
possiEié periodontal diseasé? :

A Yes§ |

Q Do'yoﬁ?

A Yes.

'QV Dr.ABuckis,‘aésuﬁing that you're aware of the fact

that Dr, Goode, bhack in 1969 area, did extensive capping,

A Yes.

Q Were those caps individuai caps or are they

A They'ré bridges replacing some teeth and most of
those are what Qe‘cali»mnltiplé units or they'ré tied togethex

Q All right, sir, now assumingrthat Mrs. Farley were
youf patient,you had performed that sort of capping, bridging
work what dental Orél hygiene iﬁstructions-would you have
given her?

A Well after I =~
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MR. BRANDT} (Interposing) Excuse me, I don't
think that is.thé stahdard;sit,‘whap*é particglar'phyéicién
or déntistimight ﬁave dohé. |

THE COURT: I Sustain thé objection. I think it's
what the general praétice would have béen in the area.

' BY MR. BALAVAGEé |
o} bAll righﬁ, Dr. Buckis, Qduld you #eli.us what the
general standard practice is in the_aréa.ihsofar‘és inétruq&
tions under théée'condiﬁions? |
| MR.HBRANDéz.-Excusé me, gix, what.yéér are we
talking about?_'

THE COURT: What year are Qe.talkinglabout?

MR, BAQAVAGE:_'YOur Hdnor, i’would bé talking about
1969 and thereafter. | ”
THE COURT: All i-ight.

MR, BALAVAGE: Because this lady did see this

doctor as we know many times after.

THE COURT: All right.
THE WITHESS: I would say that when an appliance is

placed, if a patient in the area genefally ig shown how to

clean and maintain that.

'BY MR. BALAVAGE:

Q - Now will you éxpiain to us what that instruction
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‘would be,

Q In Mrs. Farléy's-case, it would be showing her how
to usé a little.lead or threader.to feed somé dental floss
between the teéth where she caﬁ't get it inbetween any other
Way because théy are sOlderedvtogéther, tied téqether, S0
they can get in there and remove the bacteria that would.
create a periodontal problen. | \

Q wOuidIYOu give her instructions'in brushing in
that regard?

‘A Yes because dental floss as you know is not
possible to wrap.it'all the way éround a tooth so that éomé
of the areas woﬁld-havé to bé ¢léaned u#ing a éoft_bristle
bfﬁsh, | |

Q And is there any particulaf way‘that you would

instruct her to use that brush? I don't —- did ybu bring

a brush with you 'by any chance?

A | No,.i didn't.

0 Maybe you can show ﬁs - caﬁ:you teli us or show
us if there is any unusual way your instruction would be in-
sofar as the use of a toothbrusﬁ is concerned?

A Well, it%s not unusual. I think the accepted method

of brushing today is what we call secular brushing where you -

point the bristles --
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in oral hyglene or home care procedures and there was be51des

|is as you have aescribed it?

| 63
| MR.-BRANDT: @(Ihtetposiﬁg) I am going tc object
again. We ate talkihg_about tcday.-.It iscne.thihg'if we:,
are talking abcdt 1969.. | |
MR, ﬁALAVAGE:' i.deh't mind doing it if —
BY MR. BALAVAGE{ |
Q Dr. Buckls, for the flve fears that you hace been

in practlce in thlS area what has been the accepted or

dentlstry in general insofar as cral.hygiene, dental
hygiene instruction is concerned?’

A Basically it's been what I have been~desctibing

Q Go ahead and descrlbe 1t again.
A And when I first came here I 301ned a group

practlce in Reston, Vlrginia and the first thlng I dld there

was help them institute a prOgram to instruct thelr patlents

myself there was an 1nd1vidual dental aux1llary whose sole

duty it was to work with patients in proper methods of brushin

and the use of dental floss.

0 Will you tell us what the proper method of brushing

A It is known as a secular method of brushing and

g
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that means you point the bristles toward the gumline and

vibrate it very gently and this cieané the little crevice
bet&éen tﬁe gum and the tooth where ﬁhe bacteria hafbor
themselveg.

Q  Is this done with a hard pi soft brush?

A The soft.briétle‘brusﬁ.

vQ. What is the pu§pose‘fot‘instrhétinqvnré. Farley or
anybody like her'in_thaﬁ sortfof,déntaihygienéé'what is the

purpose of that?

A To prévent.periodoﬁtal disease and céries, decay
probiems.
Q ‘Have you given‘Mré. Farley any instrﬁctions in

that regard since you have had her as a'patieht?
A  Yes. As a matter of fact the first appointment
we spent most of our timévdoing exactly thét becauseHShe

wanted to know what she could do right éway to get rid of

this'problem she had and. I said yeh there is something you

can do. So we .spent at least thirty minutes going through
a ritual of cleaning up everything.

Q  Now, Dr. Buckis, éssuming Mrs, Férley éontinues
with the dental hygiene as you havé recommended to her, and.
further assuming that she will continue to see you and

possibly Dr, Armstrong over the years, do you have an opinion
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} withln reasonable dental certalnty what the progress &f any
| of that periodontal disease will be; what I am gettinq at,
| will it be: arrested; will it be accelerated, will it stay

.the same or what?

A ‘My opiniOan think that proper treatment 1is éoing

to arrest‘the'prOblem. - There —- in my conferring with Dr.

Armstrohg; there are a feﬁ teeth that.are as-yet qﬁescionable
in his mindAand thesevteeth he feelsvthe -

ER. BRANDT- (ihteroosing) EXCuse'ﬁe,‘I'm going
to object what somebody else feels..- |

'THE COURT:» I will sustain the objection.'

MR. BALAVAGE: All rlght.

'Br'MR. BALAVAGE-

.Q - We doh't waht you ro say ﬁhaf Dr. Armstrong may

have Said. What is your opinion insofar as these teeth that

:you have Just referred to’ What is your'opinion?

A Well w1th the exceptlon of perhaps ‘three teeth,
I think she can retain the remainder of her dentltlon and

without ahy problem provided she stays on a good maintenance

program.
Q Is Mrs, Farley a cooperative patient?
‘A As cooperative as any patient I have ever worked

with., Does an excellent job of taking care of =~
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Q (Interposing) All rlght, 31r. You have mentiehed
w1th the exceptlon of three teeth. What - do you have an

opinion within reasonable dental certainty as to what the

_future is going to hold for Mrs. Farley insofar as those

‘three teeth are concerned?

A  We are endeavoring, of course, to salvage everything

we can but I think short of a miracle for those three teeth

to last say more than four to flve years would be expecting

‘too much, s0 it would be unfalr to plant in anybody s mlnd

the fact that we can perform mlracles so I would say those
three teeth are probably going:to be lost.

" Q Wﬁy?

A BecatSe.by,the time treatment was initiated the
disease had caused too much ter ioae.

Q Dr. Buckié; you have I ﬁnderstandla plah of treat-
ment and ﬁork laid out for ﬂrs. Farley,tis that correct?

A _lyas; ; | |

'Q | And what is your end purpose; what is your end |
result insofar as she is concerned?

A Well we have a number of things we want to accoﬁpli%h.

1We want to stabalize the overall periodontal condition or the

support around her teeth and to do that because there'é been

so much bone loss those teeth need to be stabalized. Right
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now they’ie in a state of flnction;. Tney're moving and it's
a known fact that at tne end of periodontal treatment that
teeth need to be Stabalized or mutually suppofting to one
another S0 you tie them tOgether and another thing you want
to do, of course, is to Have her look presentable, her best
and sometimes when you expose root surfaces after periodontal
treatment these root surfaces are very sensxtive and that
sensxtiv1ty can be overcome by covering those sen31t1ve areas
with a crown or cap which is a part of the Spllnt that is to
be made up and then the teeth should be put into a
harmonious relationship so that they re not tripping over
one anotner and aggraVating a weakened condition. So if
you == theee are eome‘of the treatment goals that we ha?e
in mind and want to spread those fouces out over as many
teeth as 90551ble. It's kind of a snowshoe effect gso there
is not too mhch_stress put on any one tooth and basxcally that
is_what‘we are.--

Q (interposing) Aii right, sir. ﬁas Mrs. farley
told you that the teeth that Dr. Goode has operated on are

sensitive? Has she indicated that to you?

A Did you mean Dr. Armstrong?
Q Dr. Armstrong, excuse me,
A Yes, she did say she had some sensitivity.
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Q Has there been as a rgsult of Dr. Armstfong's
operatioﬁs to your Obsérvation aﬁy.Widening of the gap betwee

the crowns, the lower edge or maybe the upper edge of the

chWns on the tdp and,thé,gumiine;vhas there been any effect

on that?

A Yes, it is evidencu'that the teeth appéar
eionéated in the areas that he's done sufgery.

Q - Can you see -- can you if you look in Mrs. Farley s

mouth, can. you see this gap; is it pretty evident or not?

A Yes, you can see it.

Q .And one of yéur goals is cortect'that cosmétically-
so it canhot be seen, is that cortedt? | |

A 'That is part of the gbéis, yeh,.

0 ..All right;-éir; NbWﬁﬁhét would yoﬁ do, how do you
intend to go about meeting your gOaié tﬁat'you have outlined
to try.to help Mré. Farley out? What do YOu inténd to_do?
What will you do? | |

A Well basically we want to develoé a satisfactory
bite for her and to do this we will be doing it out of -- out
of crowns, developing it in the prosthesis, prosthetic
fixed replacement that would be made there and in addition
to that some of these teeth have t§ be put in more fav§rable

alignment because the forces when they are directed on teeth,

n
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if they are directed in a vertical plane they're much kinderj

leaning to one'side theh y0u get a‘leverage effeet‘and it
will tend to break down the ligaments that hold that tooth‘
in there so some of the treatment 4involves moving teeth or
uprldlng them by orthodontic meane and after they re there
StahaliZiﬁg_them by tying them all together and developing
a bite thetrwill'ellow'the “teeth to~glide~ever'one another
emoothly. |

Q Alllright,-sir'and do you intehd - ydﬁ mey have
said this but I will ask you, de yeu intend to remove the
crowns that she now has in her mouth and-replace them- is

that part of the treatment that you have?

A Yes.,

0 And yeu feel_by'doihg thathOu will accbmpiish these

various gdale you'havé indicated,'ie that correct?
‘ Av | As I outiined;it;:thet would be removihg those
would be included in., o | |
Q And what, Dr. Buckis, &hat would.beryeﬁr charge?
Before I ask that question. Over appro#imately how long a.
peridd of time do you feel you are qoin§ to have to be working
on Mrs. Farley to get her straightened out?

A I'd say two years.

[
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0 And what would be your Chérge; can you give'me a

| cost as to Mrs. Farley fof'the‘WOrk that you have told us

about? |

| A." I believe we estimated approximately $7500.

| Q And Doctor, is tﬁat priée‘fcrvthe work that you
ﬂave indiéated;»is that-what ié generally charged th:oughbut
the.Nérthérh Virginia,aréa.fqr the WOrk that you have told us
about? | |

A As far as I know. My fees are in line with the |

other practitioners in the area. I think'it'is érobably the
best cost accoﬁntiﬁg system you cahvuse..

Q Lgt me.just ask you a féw.other things, Dr. Buckis,

| and I will be through,u Based on reasonabie medical certainty

should:a précticing déntist héve diagndsed'Mrs.'Farley as
ﬁaﬁinélpéfiodoﬁtal diséaséfih 1574, ﬁoVembér o£“1974?

A Yes. | - | |

Q | Based on :eaéohéble medical certainty and aléo
taking into account the standards of practice for déntiéts
in the area at that tiﬁe, November of 1974, what treatment
should have been recommended by Dr. Goode to Mrs, Farleyf
what should he have done?

A fbu mean if he were doing periodoﬁtal treatment

himself?
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0 No, sir. In November of 1974 when Dr. Goode,eaw
Mrs. Farley, what should he have done?

A_ 1 would think he should have informed the patient
she had a perlodontal disease. | | o

»Q- And then what after that?

A_'v And if he felt capable, go ahead and treat it hlm-
self or 1f not make a referral to someone he felt would do
an adequate job. | |

o Doctor, do yOu have an 0pin10n w1th1h reasonable

medlcal certainty as to whether or’ not Dr. Goode failed to

'meet the then appllcable dental standards in that period ofr'

.tlme?
MR BRANDT-' Your Honor, I am going to object to

that;- I thlnk that probably calls for the ultlmate fact in

:1ssue whlch only the jury can decide under your proper'
’instruction.‘ I thlnk he can tell what the standard of care

ise.

| MR. BALAVAGE: I will withdraw the question.
TﬂE‘COURT: He is going to withdraw the question.
MR. BALAVAGE: Yes, sir. |
 BY MR. BALAVACE-
Q Dr. Buckls, in November ofV1974 and even before that

and since then w1thin reasonable dental*prebab111ty what
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instructions Of care should hate beeﬁ given to Mrs. Farley
from the staodboint-of>dentai hyoiehe, orallﬁygieneé

.A Well I feel Shevshoﬁld hare been éhown how to
remove the bacteria which grow in everyOne g = in everyone's

mouth and certalnly that ‘o do that the brush1ng technlque

some_dental floss tovéet;areas that_thet brush is not going
to.reach. |

‘Q Dr. Buckié, in reépbnSe to a letter I Qrote you,
you*responded November 16 of 1976 and you then gave a dlagnosz

MR, BRANJT~ (Interposing) Your Honor, I am going
to object. I.think that is a. improper questlon.
| | THE COURT;: Sustain the objectlon.
MR. BALAVAGE: I will strlke it, ; wi11 ask him
dir'ectly.' |
BY MR. BALAVAGE:

Q Dr, Bﬁctis, fou have toid.us about your examination,
your treatment, your proposed treetmeﬁt. Now I went to ask
you what your diagnosis is and was of Mrs. Farley from the
time that you saw her to the present of her condition? |

A The diagnosis would be pesiodontitis,.

MR.'BALAVAGE: I believe that is all I have, Your

Honor.

L8 -
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© THE COURT': Cross ékaminéj Mt;'ﬁraﬁdt?
CROSSIEkAniNATroﬁtt .
Bf MR; BRANDT'
,Q Dr. Buckis, have you had patlents over your
cateér.that did not return-for continued care_ftom you?
Q. .lThat'is afprbﬁlaﬁ thatvpiaguéa avdéntist is it
not? o o |
| A 1_aan't ﬁinéfthat it plagues the dentist. I think
some 6f'tﬁ¢m aré happy SGmélaf‘tﬁem didnlt:raturn.
Q ‘Maybéﬁit éiaghes tﬁé'patiént; maybe I should state

it that way. wbuld you agree'it is'hot very good-commoﬁi

‘ sense by a patient to stay away for two and three years at

a tlme from her dentist?

A That would be reasonable to aSSume.

0 AllL rlght. HOW'frequently do you tell your patients

to cone bacr to see you?

A Dependinq on the pfeﬁious‘ekpéfiénceAas far as
disease goes, encoutaging ;verYOnélto sae me once a yaar.
Those that I see on a six month or less interval and they're
still havinq probléms, i want to aee:them.mare frequently.

Q So you would say at least once a year?

A That is right.
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Q Now, Mr., Balavage has asked you about November of
1974 and the fact that periodontal disease in your opinion

was present but as a matter of fadt_YQur_opinion is that was

| present before that, isn't that éorreét?

A Yes.

9 Hbﬁ.far back_dia.yOu say, fivéyéars?:
| A That is cofredt.

0 Five years from'when YQu saw her; you saw her in

Septembér 1976,_ear1y'Séptember;vthe 2nd day was it, am I
gorrect ih that? . | |

A B ¢ believe so, ves.,

Q So did_I undersﬁand at least in yoﬁr opinion she
had had an active péfiodontal disease condition that shduld,
have been‘atteﬁded to Sy a gegeral dentist back in 1971
period of timeé | | |

A | i would ﬁave to gbncur, right.

Q Now I believé,you did tell Mr, Balavage'thét if a
generélldéntiSt had obser?éd.this problem and had attended
to it you felt that the care would have been less extensive
ﬁhan it is now?

Q It is a fact, howevér, is it nog that the care,

that would havé been periodontal care, required that three,
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four, five year period of time prior to that time which would

have required not 6n1y atténtioh-by.a dentist, be he a

periodontist or not, but'time by Mrs, Farley, expense by

Mrs, Fafléy, diScomfoxt by Mrs., Fafley?»
A To some extent, yes,

Q  Are you able to give the jury, Dr. Buckis, any kind

lorf a.feél'for comparing the procedures that should have been

performed andvpickéd ﬁp earlier éﬁd'those,that Mrs. farley
is now undérgoing? | |

A Well in the earlier stageé this diégasé can be
arféStéd and controlled with a minimﬁl ambuﬁt of tfeatmént
whé;e you éoﬁ't'have'to go in and haké surgi§al f;apé.and
reshape tﬁe bOné éﬁa tiésué arouﬁa the ﬁéethvsb Ereating

it earlier I think that it could have been done is what they

| call a clbsed procedure. One where YOﬁ don't reflect any

tiséue ouﬁ_éf'the.way but mefeiy_gq in and do what is knbﬁn
As root plantihg and shaping éway thé affééted.areéé Oh‘the
réot and scraping out. Iﬁ's kind Bf.a D&C around yéur tooth
type thing. |

Q And Dr. Bﬁckis, what is your estimate of the cost
of that, that that_would have cost Mrs. Farley?

A I can't really feewise go back to five years but

rightnow it wbuld run approximately $700.00.
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9 | Dia you say $ido?'

A Right, um~hun.

0 And do you say that there'WOuld have‘beenlyour
serviceslneoeSSary then foiiowing thet periodontal care, the
splintinq and the crown and bridge work?

A 1 don t believe I understand what —-

o] (Interpoeing) As I understand it when tﬁe
perlodontlst is finished you propose to do some splintinq
of the teeth together or tying it as you call as well as

hrand new crown of brldges, am I correct slr?

A The two are congruent.

Q You are going to do them?'

A Yes.

'Q-'VYOr you tell ue here you are g01ng to do theﬁ?

A nght.

o - i m asklnq you whether or not if the $700 periodontil

job had been done five years ago prior to your seelng her, do

you say she also would have been required to have then done
in your general.opinion, these procedures?

A I don't believe so 5ecause you wouldn't have all
the mobility of these teeth and oonSequentiy they WOuidn't

need to be stabalized.

Q How about crowns and bridges?

DEO REPORTING
931.3434 .79




10

11

12

13

14

15

16

| 17
18
19
20

21

23

- 77
A -Ahd the croWhS'and bridqes'ﬁeppeﬁed to ee there
already,lls that correct? |
0 You tell me. ‘You have looked at Mrs. Farley s
mouth, I haven t. - |

A Some of the -- some of the crown and bridge work,

{of coﬁrsegbthat is already there is_alreedy there, rlght?

| 0 fou‘re.proﬁosihgito'take Qhat'e-there of £ ae.i'v
underetend it are you nOt'eir'and'to redo it?' |
A That is correct.
| Q | Would you do that also had perlodontal care been
rendered five years ago? | | |
‘A. I don't belleve 80 because she probably wouldn t havp

had the root SensitiVItj from the tissue havinq receded or

'been ‘broken down halfway up the root.

0 Now, let's talk about_the crown and bridge work.

| Ydu doh't find'anything‘wrbng Witﬁ the crown and bridgevWOrk-

that is in place, do you 51r°

A What do you mean by find anything wrong with it?

Q  Does it not meet the general standards here in
Northern Virginia that are eXercised by a general_dentist
in this community?

A Do you feel that is a.debatable question or not?

Q  I'm asking you if you find any problem with the

DEO REPORTING :
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crown and bridge work in Mrs, Farley's mouth, do you find

that it varies from the general standard here in Northern

Virginia exercised by the general dentist?

A I would think so.

'Q ' You think it.dées'hdtvmegt.or it dbésnmeét?

A vDoes‘th;

Q in what way, sir?

A I anm thinkinélin tefms‘of‘wheh I initially éawymrs._
Farley. ) | |

Q. I undersﬁahd.:

A And at that time they were over—contéﬁted.

o) What does that mean?
A Were not shaped to conform to the‘original shape

of the tooth structure that they replaced.

Q - Have you'evér had that happen to you?
A Yes.
Q So it is an‘éxpectéble thing that can happen on

occasion ybﬁ say?

A Vo, I remade it. .

0 | All right, How many overcontours as you deScribe
them did you see?

A In Mrs, Farley's case?

Q That is right.

DEO REPORTING
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'brldges in thls lady s mouth were over-countoured, not

acceptable?

develop decay in areas where bacteria are lodging, make it

79
A . I didn t count them to be truthful with you.

0 So you're not able to tell the jury how many you

A I'd have to give an approximation. I believe
the majority.

Q You felt that the ma]orlty of the crowns and

A Thathis right;

Q We 1 lf thms lady had not had any perlodontal
care at all then you would have gone in and removed all of
these crowns and redone them° |

A I might have suggested it to. the patlent.

Q .'Why? For what reason?

A Because they tehd'tO'trap bacteriai'they tend to

more dlfficult for the patient to get in and clean and they
were subsequently recontoured or filed down and thinned out -
or reshaped to the proper contour as a part’of the periodohtr§
. Q I ﬁhought you said since she's been onder your
care she doesn't have a cleahiﬁg or hacreria problem?
. . _ , » o ‘
A How does that go togetherhwith what yoﬁ just said?

THE COURT: Just respond to his question.

DEO REPORTING
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been under your care you say that the bacteria condition that

| would not motion with his head.

‘80

MR, BALAVAGE&  YQﬁf Hohor, there.is ho’question.
He just made a.statement. | | |

THE WITHESS: He didn't ask me anyﬁhiﬁg.

MR, BALAVAGE: Your Honor, itfis Crosé examination
Eut I thinkvhe's got to aék'a question. He didﬁ‘t,aSkia ,.
questi§n. | | | |

MR, BRANDT:' I don't think Your Honor had any
pfOblem understanding the problem.

THE COURT:  Mr, Brandt.wiillrepeAt it.

BY MR. BRANDT: | |

Q Dr. Buckis, isn't it is éq sir, ever since she's

you found whén you first saw her has been cleaned dp‘and taken

care 6f; cured? Your Honor, I‘d’appreciate it if Mr, Balavag§

MR, BALAVAGE: ’I;m getting reaay ﬁo'object; He
didn't say'all that aﬁd I don't thihk-it is a fair question.
That is what Ivam objecting abouﬁ. I don't think he séiﬁ
all -- if he wants to ask that queStion.

MR, BRANDT : You;VHdnor, I think it is proper cross
examination.
- THE COURT: 'I will overrule the objection, I tﬁink

it is completely --

DEO REPORTING 83
931.3434



10
1

12

13

14
15

‘le

17

18
19
20

21

- 23

81

THI wiTNESéz n(IﬁtérpOsiﬁg) ‘Her treatmenf is'not
éoﬁﬁletédQ She 5#1;1 h@s;proﬁiem.areéé; Tﬁere's areas‘she' '
canhotfgétbtb'and qlgan.'.

| BY MR. BRANDT:

-Q_f How many?‘
A -Héw‘manyz'
Q. Yes;'sir.
A From the.maxiliary fiéﬁt firéﬁ;CéﬁEfalinciﬁér

|to the last molar.

0 How many teeth?
A ~ On the righf side that would encoméass seven teeth;

. Q " Yon say that it is imPOSSible_for her to ??operly

clean*ééveh teeth?

'_.A : ‘Riqht.now; yes,
Q Why is that?

A Because she hasn't had any periodontai'tréaémént

: completéd‘in those areas.

.Q‘ I see, Wéil, it'héé ﬁdthing to dé with the'chWh
and bridges, does iﬁ?b |

A »Reméﬁber these crowns wére alread? feshaped and
recontouredvby Dr. Armstrong which enébléd her then to get

in and do the cleaning.

Q So those crowns don't need to be replaced?

DEO REPORTING g4
931.3434



10

11

12

13

14

15

16

17
18
19
20

21

23

A | I don't'believe I said that.
Q . I'm sorry. ivthqught you_said.you proposed tﬁat
you would redo all of this iadyfs e:oﬁhs? |
| A That is rlght.
é But didn't you Just tell us now Dr, Armstrong had
resheped orvrecontoured-a number of them? |
A Thet is'righﬁ. |

Q Then they don't neced to be_redbne? |

A That is not a logicai conclusion.

Q Well e#plain to us‘why it isn't.

A 1Because esthetlcally they re unacceptable.

Q. | what do you mean esthetlcally.they ‘re anacceptaﬁle,

to you ‘or to Mrs, Farley or what? How do you make that

‘determination?

A Okay,‘fofget esthetics, ,Fr¢m sensitivity standf
point she's got a Iot ef discoﬁfert if she:drinks ahytﬁing
COldf | | | | N

Q _Ali right;

A And by putting crowns on you are going to get awaf
from the sensitivity. |

0 I thought you said She had crowns.on those teeth?

A But what about the areas that have been exposed to

periodontal treatment that are not covered by the crowns?

DEO REPORTING 85
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you are goinq~up closé7to the gumline and'you can then trap

too muéh'of anything.

best we could do for her.

o~
33

0 t Sa you:are'trfingfto make a.bigger cr6Wh‘in:l&ym§hf§
terﬁs?- | | |
| A ot larget necessatily‘but it would édver méte.tooth
surfaéé. _ | |

o _Ish't that fromed upon by the periodontist because

bacterla by Pdklnq that larger’
A | I cdon' t belleve that that -~ that that is necessari]
the'faétual statement.

Q@ el is there a controversy about doing that, let
me aék'it that way, tﬁét your pfoféssicn betwéen.yQut §f§féé-l
siBn:énd tﬁé periodbhtél spgéiaiists? _ |

A I don't think tﬁat it is neceésétily a éonttoveréy._
o Is tﬁere a disagréemeﬁt‘bétwéeh.déntists about
thét; may.I‘ésk it that.way?._

A I don't think you éan get two dentists to agree on

Q All fight; Aren't you really proposing; Dr. Buckis,

the absolute perfect situation for this lady without referenc%

to cost and so forth?

A I felt that'in the light of the amount of supporting

tissues that's beéen supported that she needs %othe. absolute

Y
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- Q ‘Well,cfowHSand briﬂges*have hothing to do with

support, do they?

A Yes, they do.pfdvidé aIWhoie lot of support.

Q _ Isﬁ't a Cfown merély a cap over an existiﬁg
tooth? -

A 1 But the‘shapé of that cap and hpﬁ it functibns

with the cap that it meets is_goihg ﬁo‘deﬁermine how.much
sfreés'is put on»the.tooth.

Q ‘You_taikéd ébout'the~factvthat three teeth ~- you
didh't think would iést ﬁoré than-fivé years. Afe_two of
thése'upper molars?

A I believe so.

0  And is it not correct that.thére wa;‘hdw-- that
there were nqi£egth.Béhéath thd§e-£ﬁb_teéth on the lower
barCE? | | |
'A - Rinht, .-

Q ‘And‘ién't the'reéson that éﬁe's‘haviné trouble
with thbse two teeth,isjbécause‘of:that facﬁ, they have
dropped down becauée there was ﬁothiné beneath them?

A I think they had bgen in that pdéition long befdré
ishe had trouble. |

Q  Well when is it that you say that those teeth

Hropped down?

DEO REPORTING 87
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A I didn't say.
Qo Aiirighé.' wéil,did they?* 
A Did they whgté |
Q Drop dowﬁ?‘i
A e havé_éireédy estébiiéhedthéﬁﬁ_
o Wﬁén? - |
A I don;t know. |
.Qi fdu ére nctvéble tb'ééy they wergn't in that
coﬁditionvﬁhén Mrs, Farley walked iﬁtd Dr. Gﬁbdé's offidg-
éré yoﬁ?
‘A'Wthﬁﬁmm
0 . The'cohditiqﬁ,that'tﬁey curféntly are_in?;
' ‘A‘ | Yeé 1 think you héve.sté fiihs that he tookxwhén,
hé:iﬂitially séw-Mfé. ﬁériéy,
Q " Did ﬁhey'shdwvfhey ;ere drbépéd down &ﬁ that time?

A ' Dropped 'down, yes, but they didn't show a lot of

bone loss.

Q  Wouldn't tﬁe'userfvher partial piéte ﬁave.hélped
that situation? | | |
A | What éituation?
| 0 The: situation bf those two ﬁeeth dropping down
be¢ause they had nbthinq to hit, no surféces to come in

contact with?

DEO REPORTING 88
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A They wére already dropped down.

Q ¢ thOught,you éaidvthey have‘unﬂergoneua change
sinceé - |

A Berioddntal chénge,'

0 All right._ Wouldn't theAuée of..a iowér‘ﬁattial
plate have helped that situatidn? |

A _I.doh'i think so.

Q You do not?

A o,

Q | A denta1 hygierist is the normal berson who shows
thelpaﬁient ﬁow‘to:bruéﬁ their téeﬁﬁ;iién;tlthét cdrfect?

A Not in my office,

Q Isn't it normal in most dental offices?
A I don't believe so.
Q You do not believe SO. Didn't you testify on your

deposition that that was the normal aéproach?
A I testified I believe that if I had a aentall
hygienist that she wouid have to bé capable of doing that,
0 Well wouldn't that be the reésdn you did them?
A It would be one of the reasons, yes. However, the

doctor is still ultimately responsible for whatever goes on

in the office.

Q You said that you came to a Reston group and gave

DEO REPORTING 89
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_thém some assistance in proVentiVe’dehtiStry, nid they needs

véoﬁe help; -is ﬁhat why vou joined theﬁgroup? Were they

havinea trouble in 3howinq ?edple how to brush their teéth?

A fThat I doh't:beiieVe'wés"a factof in my joining
the group.
] Doctor, hasn t thcre been a runnlna controversy

over the vears even in the dental school as to how to brush

'one s, teeth and as to what to emphmmge, whether it be hard

brush, soft hrush, teeth themselves and S0 forth’
| - A “' Belleve 1* or rot I belleve evefybody aofees one
osrtlcular method is superlor.
0 vﬁhat wefe yoﬁ taught in dentei.soﬁool?..
A .-i donft’knoﬁ,'ﬁe aregéoingfback; - |
0 Just to 1960;‘
A Seventeeh yeeis;'riqﬁt;- We~Were”£eq§ht threef.v'
aiffeieht_heﬁhods. | |
- Q  _§0 yoo_wahe toiﬁeil}osoWhafithey'were?:

A 1Ohe was called Charter's Méﬁﬁbd'and'#Q

he

(Interposing) What was that?
a It was a method where you as I recall the brush

was moved up and down.

Q Ou the tooth surface or the'Qﬁm?
A On the tooth surface.
.DéOYREPORﬂNG 90.
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Q Dkay.
A And then to be honest with you, I'm not sure that
I can remesber the names of the other two methods that were

prescribed at that time.

0 How about jUét‘deSCribing ﬁhém to us?
A One was a circular méthod»Where you went‘ih,littlev
cifcles.
0 Tooth or gums?
A Vell aCtualiy the circular ﬁéthod you'ﬁit botﬁ
really. |
Q ‘Inténtiohally or écéidentaily?
A | it Qas --'ybu’couldn'tidolit Any Othef way tﬁan‘

go in . a circle.

Q What wéé thé~third One?
‘A nd the third one“is the oﬁé.I feéily don't
remember., |
Q Didn%t-maké a partiéular imbression on you as a

dental student apparently..

A Idoht.

Q Which one were_yoﬁ taught was preferable in 19602
ey liere again Ehe'profession had no particular format

that was shown to be preferable, preferred and as a matter of

fact the bacteria,'logic factors were not promulgated.

DEO REPORTING 91
931.3434




10
1
“
13'
s

15

16

17

18

19

20

21

23

| for your own personai Velfare?i
‘lgave me a li&tlé'rUbber stimulator or one of these things

|try that for a few months and come back and seé me. So I

all so the next thing I knew there was a course being given

Q Well when is it between 60 and 77 that you got
squared away into a method thuat you feel is the superior_
method which now as I understand is soft bristles up under

the gum, conceatrate on the qum and not- the tooth?

A After T developed a periodontal problem.
. Q0 After you personally developed a periodontal proble+?
o 3Right, fight;

Q' §o deﬁtiéts'afeﬁ'£ éboVé'haviﬁq thésé probléhs.
yburseif? - ”
A That is righﬁ.

0 | VDiﬂIyOu dé-somé speéiai stﬁdy ﬁhen ﬁhis héppehgd

A I soucht the heip‘of'a-Specialiétland the Speciélist
you see on the end of a tobthbrush sbmetimeé and he said

used that-for‘a.few'ﬁdﬂthé and my gums'éﬁill bled and T went

back to see him. I said this thing is not doing any good at

in preventive lentistry at the Naval Dental School for one
Week and this I believe was in 1966 or 67 and so I went to
this course and a gentleman by the name of Robert Barkley

%as giving the course. And the whole theme of the course
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lwas that anyone coulo be 1ndevendently healthy by Just

doinq what I have already descrlbed here.

Q- ‘So that was 67 did yOu say?

A Yes.

QAF So as 67 you feel that at 1east as far as you were
COHCElHEd VOou. rot‘the llth anﬂ knew the rlqht way to brush
your.teeth?n | | |

A }Zir;ht

Q ‘Do you cbnéedé'thét evén tbday déﬁtiéts disagree
on thm usefuln s f *he method that you llked?
| A | I haven t-found too many that.would argﬁéi
Q - I take it y¢uv--“that.y0u fothd someff?om‘the'wayv

you phraseé that°

A Put lt thls way, I don t know of éﬁy honestly 1f
we are talking about what you and I are talkinq about rlght
now, I ddn't know of anybody that isn't talklng aboqt the
same thing I am taiking about.

Q When did your profession go in this afea'té soft
bristles frow hard bristles? |

A well the American Dental Association in 1972 put'
out a little pamphlét which déscribes‘the‘techniques that I
have descrilbed here.

Q Why were they six years late or five years late?

DEO REPORTING 03
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;S lccause £héy5re é.big bgreaucrécy.and ah&lchaﬁég_
.uSQally‘comes frém graés fééts'épd.I_feel that'ghat-is
unJoubtéély:—é, | |

{ -(Intérnosing) Now, of courqe,'lf Mrs. rarley

had heen shown the correct way to care for her teeth and

gums and just dlln L do 1t, what, of course, would be a

‘ultuatlon that I suspect yOu see from tlme to tlme, is 1t

not, where a patient just doesn't have thevtime oF the

desire or the will to do what she's been shown?

A' Yesb

.ﬁR; BRANDf& .May I héQe the Court's i$dul§eh¢eé
oI COURTi';Sufe;

- MR¢>BﬁAﬁbéé.'th$L ére all'the quesmons I have, sif.j
THE;éOURf!_ Any further redlrect?

'.MR;.BALAVAGE: Just a few.
fﬁE cosRT:»-weliiﬁrykip fihish with“ﬁﬁisiddctbr'

5efo?e luhéh recéss. | | o o |
MR.NBAIAVAGE; Yes.
REDIRECT EXAMINATION

BY IIP BALAVA(JE‘ '
Q Yes; vr, Buckis, on the last series of questions.
regardless of what you were taught in dental school 17 years

ago and regardless perhaps of yOur seéking out all the
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information yéu codid-abouﬁ'periodontal_diéeésé in 1969 I
think you saiJ o1 67, whatevesr if waé; in your own céSe,
what for tﬁé las;.five years, for'the.lést five years that
ydu have been in the Nbrﬁhérn Virginia areé, what has been
the'acéépted standard OE'dental praétice insofdr as‘preSCribimg
the care“of teeﬁh is concérned?v

A Again, it's the technique I described. It's in the

little booklet put out by the American Dental Association in

1972 and really by the time they get a booklet together like

that'everybodyés'got the word so =--

Q (interpoéing). All.right,'éir.' Noﬁ:the.iine.With
those queétions that you were askgd at the end of your
examiﬁation; iz it acceptéble general practice for‘déntists
in ﬁhis arex to keep up Wiﬁh‘thinqs, to éontinﬁall?Aeducaﬁe.
you:éélvés in the dentistry prbféésién?.

A qu

¢  And isn't‘periodéntics one of the aware things or

one of the live things for the last seven, eight or nine

years?
A Yes.
) Lot me ask you this. Have all the dentists in

your community that you may know including yourself who have

kept up with things, would they have diagnosed Mrs, Farley in
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November of 1974 as being with petiodgntal éiséasé?

A Yes, T'm sure.

0. . Would it be fair to say that if a dentist, a

generally i'racticing dentist, did not diagnose and catch

Mré;‘Fafléy'é then condition in Noveﬁbéfybfvi§74;-that

dentist just wasn't keeping up?
- ‘ i pe

A "hat would be a fair -- that would be a reasonable
assumption.
Q0 ° With his continuing dental education?

A Yes.

0. Didyou own a car. back.in 1961?
A" Yes.

: MR.:BALAVAéﬁei'I'thiﬁk_tﬁét is ali;f
TﬁR COUéTi‘?Anf Further rechéS?'
PR, BRANbé: Yes.
|  ‘.RECR6SS{ﬁRAMINATIONj .
BY MR, BRANDT: |
o Again as I ﬁﬁdéfstéhd'yéu sa§ £hat afgéneral
dentist jﬁst wasnftAkeeping up with this laay if he hadn'ﬁ
éeen aﬁd.begun.tobsolve thé pefiodoﬂtal‘p:obiem back in 1971,
five yéérs before.you saw her?
A You éaid that; thét is apprOximétely the time

periodontal disease would be beginning.

'DEO REPORTING 9%
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' lower right second premolar?

I believe and I think she came to you the next week?

‘around that‘tooth?_

94

0 - That is right and should have been caught by a

general dentist exercisina ordinary care in this community,

A - I wonuld think that they.wouid.be'aWare of it, Yes.:
Q. should havé.béen aware :of it you say; should have
done éometﬁing ébout it? |
A.A .Yes, |
0 . And i belieﬁé fou also feel that way about the tooﬁh

that was extracted too, don't you sif,,that if that had -- she

lost Y think yon called'it--- T will uSe'ihe right'WOfd, the

A All right.

Q That was extraCted in August of 1976 by Dr. Goode

A Shortly thereafter.
0 -Shortly'theréafter, As I understand it you feel

that that was lost because of a_Specific periédontél;pﬁthEm

A Yes,
@  And that that should have been picked up five years

ahead of time too and the tooth would have been saved?.

A Two years or three vears, yes.
0 Five vears is what you're starting with and working
DEO REPORTING 97
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from that point on, is that right?
A All we are saying, we gave an approximation.
O T ainderstand,

A ndahsl

(¢ . Put we are talking about 1871,

h 711 right,
0 If that tooth had pétiodontal disease about it

Yesulting in bone loss and later resulting in the loss of

that ‘tooth in your opinion, am I correct?
N Yas.
Q 2nel had that been'picked up by'a general dentiSt 

in this commuriity exercisinc the normal standards in this

’éommunity'the tooth would nﬂt_have'béenleSt'and he,should“‘ﬁ

have pickerl it up in 19717

& - Well assume there would certainly be evidence, yes

in 1971,

S0 Tdon't want you to assume, is that your opinion?
A I€ I had seén Mrs. Farley in 1971, I would have

observea it.

. QR | I'n talking about_thé normal géneral dentist here
in Northern Virginia. You éay.the 3verage dentist here ih
Nofthern Vivginia Shouid havé §ickéd'up in IQ?l-and done

something alout it and then the tooth would have been saved?

DEO REPORTING
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| straighten that question out if 1 can. When is the greatest

|one that ~ that can't reqenerate 1tse1f In other words

'snowballed s0 it's at 1ts worst in the later staqes because

':A T ean aqrea.with;ﬁhef,'yes.
MR. BRANDT; :bkay,:sir;
FURTHER REDIRECT éxAmiNATION
BY MR. BALAVAGE:
Q Wbﬁld‘the'éame appiyrin,Noveﬁbef'of 19742
.A: Yese,
Q - Now, in light of tﬁat -=- let me just ask a few
questions aﬁd I'Will be“ﬁhroaéh. Df;'Buckis; this periodontal

disease, when is it at its worst? In other erds let me

damage éuffered by a person who has periodohtal'diseése, at
the béginﬁind,»in the middle, at the end or where?

"A ' Well, llke most diqease entifles that partlculary

these structures once thev re broken down don't reqenerate

so the longer they're there thev worse they qet and thev're-

1t's_draw1nqlmore tlssue*at a faster,rate,

0 And would that be the pefiod of time that a person

would suffer the most damage if we can coripare damages?

A Yes,
0 Durina the latter part of the disease?
A Yes,

DEO REPORTING
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'mx..SALAVAGE}A_That,is ;11, jﬁuge.
THE COURT: eAnything furtheté
MR..BﬁANDT: .chother_qoestioﬁs.'
i COURT: 'Msy>br.;BuCkisebe excusee?
hm;‘mcdﬂﬂK;“ Yes, sir;

S LuVﬁT; boctor, fou:may be excﬁSed and_free
toileave; |

(Witness eXCQSec;i

“THE COURT:_ Bring the witnesses in. We are going

.to receéss at this tlne for lunch.

hGMbero of the Jury and witness, the Court 1s going
to.recess.e We ran a llttle past our normal tlme. Normally
we try to recess from l: 00 to 2: OO but when welhave a
w1tness of this type we try Lo get through hls testimony so
we are g01n9 to recess untll 2i30. It w1ll be about an hour
andvten mlnutes. Please don t dlscuss the case in the
presence oannyone and don' t attempt to srrlve at any cén=-
clus1ons and report back to the Jury room about 25 after 2:00.

(Whereupon, at 1: 15 p.m., the tr1a1 was recessed

“to reconvene at 2:25 p.m.)
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APTERNIOON SESSION ”(2:40 p.m.
TnE-COURT: Both éouhsel reédy a£ thiSAtime? 
Mﬁ. hALAVAGﬁ:»'Yes, sir.

MR.'ﬂRANDf:‘ Yés; sir.

VT éduRT: ,Leﬁ's.bfinﬁ-the'ju:y aown.
'fWheféupon, the jgfy feturneé to‘thé jury box.)

™Y COURT:  Call vour next witness.

Whereupon,

was éalied as a witness by and on behalf of the piainfiff,

JOHN FRANKLIN ARMSTRONG,JR.,

and, having been previously duly sworn, was examine d and

testified as follows;

A

DIRECT EXAMINATION
BY MR. BALAVAGE:
State your name please?

My name is John Franklin Armstrong,'Jr,'

'Where'doAyou live?

Arlinaton, Virginia,
What is your occupation? -
I am a periodontist.

Doctor, where did vou go to school?

23

MR, BALAVAGE: We call Dr. Armstrong, Your Honor.

I went to school :at the Randolph-Macon College in
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Ashland, Virginia, at the Medical Colleqe of Vifginia,

Richmond, Virginia, UnivérSity of;Kehtﬁéky,,LexingtOn,

kentucky, |

0 .Whéﬁ did ybu-grédhaﬁe froh;dentaivSthéi?f
A In 1963, o |

0 Now,did'you go to a’Sbécialty'SChoolé

A f-x'aid; . | -

.Q Wheﬁ_was ﬁhat?_f

7A In 1969.
0  And what Qaé your'3§e¢iaity?

.A.' ﬁeriodontiéﬁ.'

, Q Did.ybu praétice inxthié:afeé és'a'géﬁér£l

‘ pfactiﬁiéheré v'

_ A‘- Yes,:Ivdid"
2 vheres

A 3 In Arlinqtbn, Virginia_from léGSItp'léﬁé;“
Q ,‘:Anq when d{d‘y&u gét'out of your periodontal

school? | s ‘ |

A In 1971.
Q And your office noﬁ is where, D0ct0f?
A Falls Church City, Virginia.
0 So you have been éracticihq thén in virginia for,

in this part of Virginia for apprdximately how long? -
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A - . Twelve yOAfé.

0 Béth'specialties?

A  .mwn1ve yearé.

Q Let ma aqk you some prellmlnary questxons before
wa talk about ™rs. Farley case. When we say perlodontal-

disease or )erlodontlcs, what are we talkinq about?
A o are talking abOJt a dlsease process that affects

the tooth, the qum around the tooth and the destruction of

bone.
Q ~ And what is tﬁe cause of that diséésé?
A ‘iThe'céuée isvinflammation.‘ -
9 hnd what is the cause 6f_inf1ammation?
A - Bécteria. | |

Q ANow, Doctor has there been some perlod of time I
am q01ng to ask for thls in years if you can qlve 1t to -us,

some approxlmatlon as to when the dental profession has

| becomn rather acutelv aware of periodontal dlsease and its

prevention and treatment,and so.on?

A Tn the past ten years.

Q0 Do youn have patients referred to you by -other
dentists?
A Yes,
0 Now when did you take on Mrs. Farley as a. patient?
DEO REPORTING 103
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A

0
A
ééﬁéncea'pc%idabntél diséase ét'that.tiﬁé;“
.
to ask ibu, Dr. Arﬁétrbﬁé};éré you iicénséd to practice in
éhis Stéte? | | - | | |
A

0
.
from around mest of her teeth, a dental decay, red margins, .

red gum margins, looseness of theeth.

ALl right, sir, before I go any further I heglécted

And'Will you”givé us that very-briefly?

~ Mrs. Farley's oral examination revealed bone loss

101
In August-af_lQiC.l
Did vou perfofm.an'QXan?ha£ion?_
Yes; T Gid: |
hat did §Ourvexawinaﬁion éhow?

1y ezanmination showed that Mrs, Farley had

Yes, I‘am.j

and your §§eéialty.is periodontics?

Yes. |

tow did yéu_tdke a,hisﬁéry‘frém Mrs..FarléY?

Yes,

A1l right, What did you conduct, a‘probing ekaminaw

Ves, T did.

rnd how was that done; what is a probing examination

-

2 probing exanination is done with a hand instrumenf

12

DEO. REPORTING'

931.3434 104



10

.11

12

3

14

15

16

17

18

19

.20

21

23

) what does it look like; does it have a shape?
‘The instrunent, does it have a shape?
A Yes, It's about tiiiz long (indicating) and each

which is calibrated in nillineters and placed between the

tooth and th¢ gum to the level of *he bone.:

end is c@rveﬂlup and down (indibating)-and it sliés'under
the margiﬁ; o | |

G Do you héve aICHartitﬁat iefleéts thé érdbe méaéure*
men£3'£hat'you nade? | |

A ves, I do.

_ Q‘ How,‘Doctor; by the w€y did yéu bring with:youha-
model, a clay ﬁodel_l guess it‘iSior é;piastic model of
Hrs., Farley‘s.teeth andfé—'

L (Interﬁoéing} Yes;'~

Q Now’w vld it 5e of help'td the jury and all of us
if you uséd‘tHOSe hbdéls in your ﬁéétiﬁony?'

A I tﬁink'it.would; yes éir.

§ Cﬁay. Now wiil'you'givé us the depfh'readihgs‘that
yéu took ot lirs, Farley,'ybu might maybe point ouﬁ which Qay
your —- 1 don't know if you have those readings in sequence
but you migh?_maybe pointAout whichvis upper and lower and

what you arc tallking about?

A We began probing in Mrs, Farley's mouth on the teeth
DEO REPORTING 105
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four plus, three and four. That encompasses the outside

| surfaces of the teeth from the righthand side to her left-

103-
in.the ﬁpper right side of ﬁef mouﬁh and the pocket'depth
in mlllimeferq where the thque has been dlseased and
detached from the tooth root startinq w1th this back tooth
goes soven; six, ten,velqht; e1qht,~three, four, s;x plus.o
Sﬁall i continue?

O Veaea,

A Fonr, three, four plus, four plus, three, six,
six. The sixes are in the midline of her upper front
téeth. Three, fiVe( four,:two, threé, four,vtwo; ﬁour éius,

five, two, three, five, two, three, five, three, five, five,

hand sidé. ,6n-the ihsidé.of her houthbbeqiﬁning also with
the righfﬁaﬁa side fheyouhbéfs‘read.as follows;io‘millimétersz
éoven, fi#e, fiﬁé, ée&én, oiéht, flve, 81xkp1os, 51x plus,'
fi&é, fiﬁe;-five,~fouf} thieé, five, flve, Plve, aix, fouf
plos;Afour;pius,ifivé, fiﬁé,vfouf p1u$;.fiVe,'fiVé, three,
fi&é, three, thfee, four, Sevcn,'fouf}'tWO,ofi§o,vsix pius,
three, three, four. That is tﬁe'poriodontal'clinical
examinatioﬁ for thé upper arch.

8] Okoay

1 -
A In the lower arch beginnina with the left side

on the outsie the numbers are: three, three, three, three,
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| two, three, three, three, three, £hree,'three, thrée/ three,

Mrs. Farley, did you form an opinion as to what her condition

-medical certainty as to what the various readings that you

104
three, three, three; twé;,three, three; tWo;_thrée,.£h¥ee,
two,vfiVe, fFive vhichvis invthe_midline again.of the 10Wer
two, three, three, ﬁwo, five, five, two, three, five, two,
three, three, sivw, fivé;'sevpn; seven, eiqhﬁ, seven =--
excuse me,‘five, seven. Tre inéide méasureﬁehté again
beqinniﬁg in ﬁhe lower left are ﬁﬁree, three, four plus,

four nlus,; three, three, three, two, three, two, two, two,

three, three, two, three, three, three, three, seven, seven,
three, three, seven.

Q 7lL right, now, Dr. Armstrong, after you examined

of her mouth and teeth and gums was at that time?
A Yes, in my opinion Mrs, PFarley's diagnosis would be
labeled as arlvanced periodontal disease.

0 Noctor, do you have an opinion within a reasonable

have told us éf would have.heen had.theY‘been £aken iﬁ
Novembher of 19742 |

A o1 v opinion the pocket depth readinqs in
millimeters would he three millimeters less in 1973 than
were recor ‘o in 1276,

Q flow, Dr, Armstrona, takinc into account -- I'm going
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to‘pose é‘hybotheti¢éi.quéétion to-ybu and T wéuld-like'you:
tq'maké sore rcspnhneé to it. Taking ihﬁo'aécohnt thatva
37.6r'38 year old Wonén'wouiﬁ preseht héféelf'in your'offide
in November of 1074 and woﬁld_havevthe foliéwinq complaints

or symptoms. One, hleeding of her qums; two, looseness. of

‘some teeth; three, some spacing between front teeth; four,

poékét depth feadinﬁs.fAnqind from some iﬁséances éix»on
do&ﬁ_intb four and three. Dé yoﬁ.hévé éﬁ dpiniﬁn within
réasonablé medical'déntal certaintylas'ﬁb what"the qonditioﬁ'
of‘that person's mouth was? |

MR, BRAMﬁT: _ﬁxéﬁse me, Yoﬁriﬁbnér. I am going'to
objeét to thét.hypothéﬁical‘féctAthat‘i pértiCularly’have inl;

mind is I hLelieve Mrs. Farley said it was 1973 if I recall .

| correctly when she had bleediﬁq gums. Other than that I

have no obiection. I think that is the facts in evidénce.
M7, BALAVAGE: She séiﬂ when she says she saw
Dr. Goode in 1974 she discussed with him bleédinq and he

made some response hack, I have notes on that.

LTI COGURT: T would have to go back and check., I

don't recall whether it was 73 or 74, yeh, 1974 I was having

bleeding, told him,

MY, BRAND': On cross examination she said she also

told him 1977,
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THE COURT:  But -
MR. BRANDT s (interpOSiﬁg) so m&ybe iﬁ'é both.
iHE COURT: 74 talked to him aboﬁ£ it.
'BY MR. BALAVAGE:
Q- 'Déctbr, do you have an 6pinion as to what the
con&ition of thét person's teeth Wefe?

A~ Myropinion would be, Sir, that Mrs; Farley had

periodontal disease in 1974,

Q- Now_Within.feaSOnabie medical dental ceftainty
and taking into accéunﬁ the standard of prédtice as practice
by_éeneral'précpitionérs in this éreé, whéﬁ should in this
case Dr. Goode firsf of all have done insofar as diagnosing
thét condition wiih those elements that T havé given'yoﬁ?

A I don't understand.the Question,-sir. 

Q Well, let me ask it a differéﬁt way. I don't'think'
I worded that too well. My éuestiqﬁ'to Yoﬁ is should a
general practitioner in this afeé ianqvembér Qf 1974 beeﬁ
able to diagﬁdse that condition?

A Yes,:

Q At that timé?-

A Yes,

0 If it is shown that Dr., Goode in tbis case did not

diagnose that condition of Mrs., Farley at that time, do you
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taking into accounts the standards in'thié area, the dental

negligent?

| ultimate fact in issue. I think it is for the jury to decide

under your propef instruction.

laterally. First objection it ééeks'to determine the

| in this area without reference to a specifié individual,

107

have an opinion within reasonable dental certainty and again
standards in this &fea;'aé to whetheér or not Dr. Goode was

MR. BRANDT: Your Hohor, I am going to object only
because of the‘grounds that'yéﬁ and I haVe previously dis-

cussed in_my prior objectioh. I think it deéls_with the

THE COURT: I think so.
 MR. BALAVAGE: I'd rébed it whether or not if-wohlc

be below thevsﬁandafd. | |
: iﬁﬁ_doﬁﬁm;' Not whether or not he was hegligéh£2
HR. BALAVAGE : 111 just reword th&t‘in.fhat'régard;
TﬁE'WITNESS: ﬁouldvyou reééaﬁ the quesﬁion.

MR, BRANDT: My objection —- the reason is bi-

ultimate fact and issue which I think is objectionable in .
this Commonwealth. Secondly, I think the question has to

be phrased and answered in reference to a general dentist

so I have those two objections. Then I think under proper

instructions the jury determines whether this defendant
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104
‘violated the standard or hé didnft.
TﬁE Cbﬁki: 1i thiﬁklyou.might_féphrase it. He is
right invthaﬁ réépecf.
BY MR. BALAVACE:

Q br. Armstrong, taking into aécount the various
factors thét,i have given youvér hypothetical lady and
assuming -- assuming that the dentist pra;ticing in this
area did not diégnoSe thé disease éhét you felt she had
.atvthat time,‘wbﬁla tﬁat havé met or. not met.the Standards
prevailing in this area aﬁ that time}

A It wbuid-nOt have meﬁvthe‘standaids in this area
at thaﬁ‘time.__ ‘

Q Doétof, going QnéAstep further what should the
examihing"df treating dentist tha£ we afé n§w talking'about
have done had he diagnoéed tha£ cénditiqn;&hatishould have
been done in éccord withhthe»aécgptéd standards in this
areé?l o |

A HéAshould-have attémpted treatmégt_himself or
referred her to a competent specialist,

- Q What treatment did you undertake fbr Mrs, FarleY?

A Our first phase of treatment forers.‘Farley
consisted of conservétive periodontal care which involves

going around all of her tooth roots under the gum tissue
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margins into the pocket areas where there was calculus and

to remove this debrls from*the root surfaces of the teeth

|over a two month period of tlme on a multiple visit basis.

Q Was anything elSe done by you?

A I referred Mrs. Farley back to Dr. Buckls for
a re—examrnatlon and restoratlon of those areas where there
was dental decay.

‘Q Was ahYthihg éisé done by_you?'

‘A s In the initial — in the first phese of treatment,
sir, or totelly? | |

Q . After these eteées that'yoﬁ‘habe told hs_ahout,
Doctor? :

'A. Follow1ng the conservatlve phase of treatment we
have surglcally operated in three of Mrs. Farley ;- in three
areas;of Mrs. Farley's mouth to ellminate the pocket depth.

Q And.will YOh'describe to the jury what.ﬁas to be
accompiished and whet was aCComplished by those'pperationé
'ahd-the.operations'themseivee consisted Of?f |

A Yes. In the treatmeht of adeenced periodontal
'dieease it ie.necessary'to make ihcieiohs into the gum tiseue
which eurrouhd the teeth on both the outside surface and the.
inside surface ahd which the scelpel you make a linebelong

the gum margin like so (indicating) down to the level of the
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bone and then take a periosteal elevato: or another tool and
we frequent tne gum tissue which is diseased from around the
tooth roots. So an incision is made_here and anotherl
inclsion is made on the inside’ln a similar'prOCess and so
now e#posed to:me is the bone tnat is surrounding the teeth
and the tooth roots and various grindlng procedures are done
on the —-- is done on the bone of the teeth in an attempt to
level their_hofizbntal_creét so that the tissue when it ie
surgically repositioned will be compatlbileﬂﬁitn Mrs, Farley':
cleaning her mouth. Once thls is done there are sutures
placed inbetween each of the teeth tc bind down the two
flaps of tlSBue, one on the outside and one on the insxde
and then a perlodontal dre531ng is placed over the sutures

and over the margin of the flaps for comfort.' The procedure

‘lasts about_two hours.

Q = All right, sir, is this a painful operation, Doctor,

for the patient?

A Yes, it is painful. It involves a considerable
amOunt of post operative pain and discénfort for appronimately
seven days until the sutures and the dressings have been
removedf It cause§ facial swelling. It requires the use of
an analgesic, of a pain,killer'such as codeine which they

take every four hours for approximately five or seven days
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or until the discomfort has been minimized. Is that sufficier

1 8ir?

Q All right,veir. 'bo the operations that you perform#d
and there were three of them, is that right; Doctor? |

A To date, there have been three, yes. |

Q And how many do you propose in the future?

A Three more sir.

Q Will the operations in the future be about as you
have descr1bed them to the-;ury?
| A They will, yes. |

Q What were the conditions when you opened Mrs.,

'Farley 8 teeth up as you have told uss. what did they 1ook

like? Do you have any charts or any anatomlcal dlagrams or
pictures of'anyth;ng that:would glve‘us_some-1dea of»what 1t
looked 1like?

A When i opened - when.I surglcally oéened the

soft tlssues and separated them as I have described -

previously from the bone, I noticed that_on these w= On

particularlyon the molar teeth that there were --.that there
was only a very little bit of bone remaininq around the teeth
and it looks like something like thie’and you reflect the
tissue froh it. |

Q Would you bring that down here so the jury can see.
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it pieaSé?. You'might stand i; the ﬁiddle there if you are
going to demonstrate. | |

‘A | These are tﬁe.téeth and thése are the teeth éhd
this is the caicuius on them. These are the tooth roots
and this is the boné that éurrounds ﬁhe tooth roots tO'gi§é
it stabilitf and-wheh you have advanced perioéontéi disease
this‘bbnéxthat'surréunds the teeth has been déstrbyed ahd‘

when I say there ié'very little bone left, there was some-

thing like this amount of bone (indiéatinq);remaining which

produces mobility of the teeth andvgiVes a diagnosis of
peripdontal aiséase. This is with the flap of tissue
uncovered. When you put the fldp back.you put'if At the
level of bone. In other words you don‘t ?ﬁt‘it baék up hére

because it is.ndt gbing to attach to anything so you put it

‘back down to where the level of hone was originally when it

was reflected from the gum margin was up here and ndw it has

been repositioned at é iowéf 1evél on the tééth like so
(ihdidating). I made one err@r,lﬁr. Balavage. I think we
only have two areas left of_Surgical proéedures for Mrs,
farley.

Q All right, sir.

A Thank you.

Q Now, has Mrs, Farley been a cooperative patient for
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you?
A Yés;

Qo Have ycﬁ giQen'f§ did you_giVé_hef ihétrudtidns
on»dentai 6ral hygiene? | o

A Yes, Qé did.

o ﬁﬂgt was it?

A :ibn ﬁhe -;.onlfhe fi:st 6onééfv$tive treatﬁeht'Qisit
which.IAdeééribed pfevioﬁsly'as'going uﬁder‘thé.guﬁ Eissue.
margin in a nonsurgical ap§r0a¢h before we.ﬁeqan that we
wént_overbwith Mrs;>Fariey the proper ﬁéthodblbgy of
removing éﬁe béctefia thch produges infiammation which

produces disease to how to remove these bacteria from the

' tooth roots so that we would no IOnQér_hQVé:this,problém

of pefibdbntél diséaée; '
v Q:_ Aﬁd what were'ﬁhé iﬁstrﬁétiohs thét.ybu gavé her? .
A We told Mrs. Fafléy we wouldvérefér shé.ﬁake our
soft t&otﬁbrush-and in‘aAhoriibﬁtél fashioﬁ‘aﬁgliné the
brﬁéh under the gum‘tiséue marQins,.tb‘bfush ih é hofitontal
fashion like so and to use the denﬁél fioés placing ii underv

the gum tissue margin and moving it vertically to remove the

| bacteria from the gum surface.

Q0  Did you give her any‘inStruétions insofar as the

f£ixed bridge that she has? -
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A We'have a‘fixed préstheSis in the mouth and we
cannot usé the floss in between the’ﬁeeth because there are
solder joints at various plécés.. We give them whét we call
a bridge cleaner which is a.plastic - which is a plastic
device with an eyelet and they put the floss in the‘ éj(élet

and paSS'it under the solder joint or the contact point and

move it in a verticéi fashion.

Q Did Mrs. Farley ever indicate to yoﬁ thle you gavé
her this instruction or at¢anytime wheh'you talked with ﬁer
thaﬁ she was fémiliar with the techniéues that‘yéu have
just described to the jury? o

A‘  She did not indicate that she Was'familiariwith
disease éohtrol'teéhniques.

Q - Did you ask her that?

A Yes,
Q What was her responsé?
A That she was brushing her teeth up and down and

back and forth but she ﬁas using the denﬁal floss incorrectly.

Q That was ny next question, Doctor, if you take
dental floss and I guess wé are all familiar wigh fhat and
just gb between the teeth ié that enough?

A No you must place it on the root of the tooth and
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move it up and down.
Q  Then are.you sayinq the dental floss and not only
go'between.the teeth but kind of up 1nto the gumline? :
A Yes.

Q  Was she familiar with that? Did she know that

:had_SOme:meaning when you tadlked with her?

A she aid not, no.
Q In this area, Doctor, can you glve us an oplnlon
w1th1n reasonable 10g1cal dental certalnty as to whether or

not the instructions that you.have 3ust explained hhould have

been given to Mrs. Farley as long as five years ago?-

A Yes,
B Q And~wou1a the sametappiy invNovehter of l974?
A Yes. | |
'Q. What affect does that tooth care, that tfpe hyglene

that you have outllned for us, what does that have,'what

affect does that have?

A '. Prevents periOdoatai disease.

Q What program of treatment you have told us about,
two operations that you still propose; Dr, Afmstrong, ﬁhat‘
other treatment is going to‘be neceesary for Mrs;‘Farley to
help her out? |

A  Mrs, Farley will need considerable periodontal
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prothéfic créwhs to 5é éian& ﬁﬁdér ﬁéf teeth following my
treatﬁenﬁ. | | |

0 And will you ]ust elaborate on that just briefly
for us? Dr. Buckis has deécribed I think in part what you
are going to .say bdt_I‘waht to hear if ffoﬁ yoﬁ élso.

A lfeé,'weli in~périodontél §éseé in wﬁiChAthere is
an adVanced degree of hone loss there around the teeth if is

a -- it is a customary procedure to do what_We call oral

tie or splint together mobile teeth, teeth that have been
sensitive from the surgical prOcédures; teeth that have ==

teeth that have been esthetically destroyed due to :eposition:

as I described over here of the gum tissue margin and to close

any gaps in between the teeth. This type of a procedure is
very well_documented in textbooks dealing with advanced

periodontal disease.

0 Do you agree with the textbooks?
A Yes,
o) Did Mrs. Farley after your operations complain to

you of sensitivity?
A Yes.

Q ~Does the treatment that you-héve outlined, would

that help in that regard?
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A~ Yes,
Q How?
A It will cover those tooth roots which have been

denuded of bone and tlssue from the dlsease process.

Q All rlght, sir, has Mrs. Farley expressed to you
some concern about her appearance, the appearance of her
teeth.after-your operations?

A vfes; every visit Mrs, Farley posestome a éuestioa

of what will I look like when you -~ after you take the

_dressing off? Will the gum tissue be really high up on the

root or low down in the root as in the case of the lower?

Q What has been happenhg»as a result of these

operatlons 1nsofar as that gum margxn is concerned?

. It has been repositioned to the appropriate level
where the bone is creating an esthetic probiem.

Q. Dr. ArmStrOng, are you saYing;to us that it is

'aécessary in.yOur:opihion to recap the teeth that Mrs, Farley

still has?
| A Yes,
0 Is it possible to just recap some of them and
leave the otﬁers alone?
- No.

Q Why?
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periodontal disease at its worst inéofar as damage ' is

bone progresses down the tooth foot there is less circumferencd

118|
A Because due to the missing teeth that Mrs. Farley
has in.her mouth it'Will'bé néééssary £o éut faiée teeth
in between like here (ihdicéting) for example in between
other teeth,adjaéent.teéfh;.
Q When is péridddntal disease'at its worst; what I'm
asking fér there,vDocﬁor, is.to'give us a c0mparisbn if'you

can in terms of years or times? What I'm asking is

cdncefned when it first starts or in the middle of its
progress or in the end or where?
A The disease process is much more severe at the end

of the process because the tooth roots being in shape as the

or sQuaré millimeters of area fof bone to be attéched‘and
therefore the teeth 5ecoméﬁloose and;moﬁilé-so'it-is
considerablvabrse at the end of:the disease process.

| Q _Whét is the ultimafe‘ﬁocket depth réading; what
is the end of it?

A Tens, ten millimeters of pocketvdepth means that
according to the periodontal probe the ﬁissue has been
detached about ten millimetéfs down the root of the tooth
and the bone has bheen lost Along with it.

0 Did you do any work on the crowns that Dr. Goode
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| had placed in Mrs. Farley s mouth?

A Yes, I took a dental instrument and removed some
of the bulky margins that were into the qum margln producing
some of the 1nf1ammatlon. I thinned out the bulklness and
made them more compatible witﬁ petiodontal heilth to the
tissue. | : |

Q | Do you have an opxnlon as to the contouf aséect
of those teeth when you saw them? |

| A Yes.,
Q9 Is that whet you worked on by the way when you

1ndicated what you did? ‘

A Yes, yes.

Q Dr. Afméﬁrbhg; whet'fee'efe'yeu ehafging'fdr:your
wéfk? R o R A

‘A $2500.

Q  over Qhat'period.Of:time will that =- your-medieai

fee be earned, Doctor?

A From Septeﬁbe: ef 1976 until Drf'ﬁuckis finally
places the crowns, approximately lBlmonihs so_September 76,
77, spring of,78.‘

Q All right, sir, do yoﬁ have in mind a plan of
follow=-up care for Mrs, Ferley, what she is Qoing to haVe

to do in the future?
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A Yes, I told Mrs. Fariey - I édviSed Mrs. Ferley
on the first visit back in September that when we went -- if
and when we went through this treatment of her periodontal
disease condition that she would -; I would 11ke for ‘her to

see me every three to four months for a considerable'period

of time for maintenance activity.

Q _h‘Can you giVe'us some‘idea.of how many‘years you are
talking about? | |

A Twentya

Q Twenty years ané in youf mediCal:opiniennis'it
g01nq to he necessary for her to see jou that often to
pneserve the Qork that you and Dr..Buckls w111 have done h
by that_time? . | |

A Yes.,

Q What will yoﬁ'dof.'Tell'us.whet'you will do every .
three or four months. |

A I will mahe full mouth radiog:ephs of her mouth
at given intervals., I will check on the’cendition_of the
teeth, the crowns, the roots, if any reet decay has occurred

around any crown margin. What the case overall generally

"looks like.

Q What is your expense for that? What is the cost

for that?
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A $75.0b;

Q A vieit?

..A Yes;

Q How much time would be‘inVOivéd iﬁ thét sort of
follow-up éare;.hoctor?

A . Appfoximately an hdﬁr’&ﬁd a.half;'

Q fojArmstrbng, do you have an oéinidn'ﬁithin
réasonébié dental Cerﬁainty asitdxwhetﬁéf.of not all of
the bperatioﬁs that yoﬁ ﬁéve‘tbla us about, all of the
follow—uﬁ cérevthat-Y6u_haVe toid usﬁabout, &ll.of the
damage, péfiodontal‘damagé,_thaf Y6u h&?erdescribed to
us'in‘Mrs;.FarleY's'mquth wﬁéther Qr-hbﬁ_that would have
océurred and/or been Aécéssary had br. G§Ode propgfly
diagndsed Mrs.‘farléy's,cbndiiioh.invNévember of 19742

MR. BRAND?: Again,'Ydur Hohof, Iwili'object to
thé way thét éueétioh is phfééed. I thiﬁk that is an |
imbrdéer foﬁndétion; iééds'to ﬁhé uitjﬁéte fédﬁ-in iSéuey
which is-féfAfhe jury to determiné under your proper instruc-
tion, | | |

THE COURT: All riéht.

Mﬁ. BALAVAGE: Your Honoi, I‘dqh't think it is
iﬁpfoper; I'dén‘t think it takes away.from the jury ﬁhe

final decision. I dbn't_wanﬁ to do that but I think he is
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122
talking abOut a matfer of necéssity; I am assuming for the
pufpose oflthét questién.that he's testified that tﬁe |
standafd waé no£ met, the stahdard prevéiliﬁé iﬁ this aréa‘
was nof met and I am asking hiﬁ and I can reword it if
nedéssary. If -- had thg'Standafd been met;'the standard of
care been met wOuld‘thesefvariéus things havé been necesSéry.
I think it is‘g proper quéstion.

BY MR, BALAVAGE: |

Q Ddr. Armstrong, assumihg that the standard of care,

been met by a doctor tfeétinq.Our‘hypothetical lady when
started out a long time ago would one or all of the operationg
you have performed'and‘are-going'to perform have been

necessary?

A No.

0 Would her treatmert be as éktensive'as it is pOW?

A No. |

Q Geheiaily speaking?

A No.

Q Would it ha§e been necessafy under those condiﬁions.

for the follow-up care that»you have indicated is going to
be necessary?

A - No,
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Qf' Do you hdve én 6piﬁidn, Dr. Afmstrong, as tq‘whethé1
or not Mrs. Farley éan“ekpecﬁ to lo$é any'more'teetﬁ as a
résdlt of'ﬁhe périoddﬁtal disease which she.n§w hés?
| A”i' Yés.‘
VQ.-, How mahy more do you énticipate she ié_@ding to
have to i¢sé? | | | |
 A Four teetﬁ.
Q  Dr. Arﬁstfong, canvémOtion or even like having'a
divorce,fdpes that cause péfibdohtalxdisease?
i Né. |
0 can a -- just havinQ a bad biﬁe, does that caﬁsé'
périodontal diseaée? ‘ | |
A ro.

MR, BALAVAGE: All right. I think, Your Honor, I

am thrbugh,ﬁiﬁh my examining.

. THE COUR$: Cross examihe,-Mr. Braﬁdt?
CROSS EXAMINATION
BY MR, BRANDT:

0 Is Mrs, Farley emotional, Dr. Armstrong, about

‘|finances with you in your treatment?

A No.,
0 - She is hot. Do you recall in your depositidn saying

it was correct she was emotional about finances?
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 September, was it?

knew abéolutely nothing about how to properly brush and care

was using the floss but it was in an improper manner.

that your feeling for all the good she was doing?

124

A ‘She:wés'at the very'dutSet wheﬁ I told her the
fee was $2500, She ﬁas paid me'per'visitAAnd it's no longer
a problem. It was a problem thé firStrday when I told her,
yeé $2500 for ny fee and thét she yould ﬁeéd to have her
ﬁoufh reconStructedAand thét was soméwhere in;the neighborhqo#‘
of I thinkittbld her SLO,QOQ and at that ﬁdint she indicéﬁed
to me_Shg did-not kﬁéwlwhereVShé wouldvgét the.méney but --

0 (Ihterposing) 'YOu'havé runrkind of'péf as you go
shqp, ddn't’you, Doctor?

A Yes, | |

o And as I understand you saw her on the 3rd of

| A Yes,
o 10762
A Yes.
Qb Aﬁd found YOufself cbnfrontéd witb avpatient whd

for her teeth?

A She indicated to me that she was brushing and she
Q Well, okay she might as well not have bothered, is

A ‘Shesnwas doiﬁg some good, yes.
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Q As I understand it on Septembér'B, 1976, however,
the technique that she was using certainly did not meet the

standards of care in Northern Virginia?

A Yes,
- Q From the general denﬁiSt Or'indéed from anybody?
A Yes. | . o
Q . They Should have béeh~9howing, Qhémgver'was showiﬁg |

her how to do this, the appropriate and proper method that

you described?

A_ Yes,
0 You say'?
A Yes.
Q Now isn'tviﬁ.trﬁe,.br. Armstrong, that_yoﬁ don't --

yoﬁ-don't'limit the pé:ioddhﬁal.éondition‘agé when you saw
it fo jhsﬁ Novembér 74; iﬁlﬁas in fathfivé Yearé 6r~more'61d
when'yau saﬁ it,.ﬁaé it'ndi?
o A Yes.

Q. | You‘saw_her Septémﬁer 3;.1976?

A Righf. |

MR. BRAEDT: vMay I have the Court's indulgence

for a_mihuﬁe? ' |

THE COURT: Yes, indeed.
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' left in place where they are now?.

' BY Mé. BRANDT :

Q br. Armsfroﬁg, in reference to thé crowns that you
feel should be redoﬁe,.the'crown'aﬁd bfidge Qork that is in
place, would you concede.that this 1ady could have a
perfectly acqe@téble albeit méybelnot a Cadillac.mputh, but

an acceptable mouth if those Cr0wns and bridoe work were

A  To.
HQ Ydd would not?
A Mo, sir. |
Q Do you feel there éould'be roomber differenée of
‘opinion oﬁ that, Docfot?. |
A lo. |
Q You don'f?
A I do not.
MR. BRANDT: That is all.
THE COURT: Any redirect?
 REDIRECT EXAMINATION
'RY MR. BALAVAGE: |
o] When !rs. Férley‘—- when yoﬁ talked with her about
her flossing practicés asvshe wésvthen using them, she was
only flossing the teeth that were not crowned, is that correqt

Didn't have that permanent crowninq?

DEO REPORTING
931.3434 : 129



10

11

12

13"

14

 15

16

17
18
19

20

A Mrs. Farley was unaware there were devices
manufactured that wouid go under the solder joints to
remove the bacteria, to the answer ﬁo your question'she
wés oniy Cieanihg the teéth'that were not capped.

Q Mr, ﬁrandt.madé a reféfence to a Cadillac, tﬁe

work that you and Dr. Buckis intend and will do for Mrs.

127

Farley,inuld it be more fair to say it is a godd workmanlike

job thatvwill serve her in thé future étZOId age?
| A :Yes. |
ﬁRQYBALAVAGE: That is all;
THE COURT: Anything further, Mr. Brandt?
MR, BRANDT: No, sir. |
TUE COURT§ You ma&lbé exéuséd,,br. Armstrong.
You are free to go ét this time. |
‘THﬁ WITNEQS:' ?hank you;':‘
(Witnessféxcusedé)‘
****?**Q****.’*'* *,*.***'*
TﬁE COURT: Would ioﬁ have édditional_Witnesées,
Mr, Balavaée? |
MR. BALAVAGE: No, sir,
THE COURT: Let mé gsee counsel at the bench.
(Whereupon, the foliowing pench conference was

held out of the hearing of the jury.)
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THE COURT; ‘Mr. Balavage, I uederStand for the
record theAplainﬁiff rests at this time? |

MR. BALAVAGI:: Yes, sir, with‘the exception, Your
Hoﬁor; of 1ater‘I assume that they will be puttiﬁg in or
would have the charts_oler. Goode in here‘but outside of
that, YGs sir.

THE COURT s Buﬁlétvﬁhis timeein other words you are
restingvat.this time? |

YMR. BRANDT: I don't know whaf'that means.

THE COURT: I den'ﬁleiﬁher; |

(IR, BRANDT: He_isveither resﬁing or isn't resting.

TH CdURT:. You mean you plan to cali Dr. Goode to
put those charts in?

ﬁR. BALAVAGE:-'NO;-I_am assuming he is going to
do it. |

THE COUR*:e Are yeu? Bet‘you exevresting‘et this
time?

MR, BALAVAGE: Yes.

{Whereupon, the bench conference was concluded .

and the proceedings continued within the hearing of
the-jury.)
THI COURT: Ladies aﬁd.gentlemen of the jury, there

is a matter I have to take up out of the hearing of the jury.
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If you rétiré af this time.
| (Whereﬁpdh, the'jury was tempbrarily'excused;)
MR. BRANDT& Your Hdnor, I have a very bfief

memorandum of law., Two cases I think control the case

béfOre you. I‘might let yon take a couple minutes to read

it, I think it is shoff'énoﬂghvit'shoulah't take you tdo
v \ , . , ,

THR COURT: All righﬁ;'sir.

MR, BRANDT: May it pleaée the Court, I think

when counsel stands to argue a plea of the statute of limita=-

tions it is a difficult motion for him to argue for a couple
of reasons. QSually first of all he is indirectly pointing

a finger at fellow counsel, That is not the case here.

| Mrs, Farley never came to Mr, Bdiavage until after the

statute has run, Sécondly, the Court'fféqﬁently has a
cﬁallénge to itself when that pléa is argued bééauéé in a
sense the plea.érgnendo‘éssumes that a malpraétice may have
taken élace Sﬁt that there is”no rémedjw in ouf law but I
think we are all bound by the law and interesting enough

in the Morgan v. Séhlanger»case had some questionlabout it

but felt constrained by Virginia law as, of course, Federal

Courts are. The first case is the classic case,. statute

of limitations and malpractice in_Virginia, Hawks v. DeHart.
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to 1976. Both dentiéts, no questioh about it. This lawsuit

130
I think fouf Honor probably has been thﬁough it before.
Our Supreme Coﬁrt had thé‘first opportunity in that case
to decide wha£ route it would go for this Commonwealth. It
opted to go from the time of the wrong, not from discovery.
It did == after conéideriné the law in the country nét just
in'neighboring jurisdictions but in the country. They aidﬁ't
just savae suggest that we go frOm £he time of the wrong.
The§ Said‘we are committed to,it‘ahd.gﬂe qubte is found on
page 13, simply say we are committedbin Virginia fé the
rule in peisonal_injury actions the limitation on the right
to sue against the wrong when the wrong is done not when the
plaintiff_diséo&eré that he's damaged. Let's étop there for
a.second. Tt's prettf cléar. I kﬁow Yéur‘ﬁonor has been
makingvnotés_and I'havéVEeén too. .It's_pfetty clear tha£
the evidence as it stands before &od at this mOmeﬁt is that
inappropriate pefiodonfal‘care wés not'réndered to the o

plaintiff and that that began approximately five Yeafs prior

as you can tell from the iacket wés filed in 1976, November.
Obviously this cause of action began to‘start to run in 71,
72, 73. Pick any date, any year that we would care to. It
expired suffice it to say before this suit was filed and theré

isn't any question about it at all as the evidence stands
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before you. There is nothing this man could have done about
that, can't help it when the client‘cqmes thrpugh the déor.
There is no question about it and I said it was a classic
case and I stand by that. It is a classic case of the
expirationAof.the staﬁﬁté of limitations in a malpractice
case, The Schlanger case treats any question that Your Honor
night have about ﬁhe fact that theidentist in that case,

physicians continued to treat the person. Counsel for

| plaintiff in Schlanger was in a tough spot as Mr, Balavage

is in and éaid we argue to you, to the trial court, that
because thévdefendant physicién continued to treat that we
want to run, we admi£ that the act or ihe oﬁission.occufred
more than two years before we could.file the suit but it so
happens thét they continued to treat her within the two

years. I don't know if Your Honor follows what they were

‘arguing there but it was a good argument too becausevit is

all they had and they did a gdod<job on it and it forced the.
Fourth Circuit to say all right'we are going to have to
decide what is Virginig going to do on the continuing treat-
ment rule., Basically we have I think in the country three
rulés. Tﬁé dischery rule that'Says stétute doesn't run
until you, the piaintiff, discover tﬁat a cause of action

has beeh existing. Then it runs but we know what Virginia
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I suspect ncue of us wish to pick and choose judges who write

general rule -~ now he is'talking about Hawks v. DeHart up

132
does about that. Hawks'ié crystal clear about that. The
continuing treaﬁment ruié éuggests that you may’run the
statuté nqt £ro1: they wrong but frqm WHen you stop tréating
the person so if yéu'cohtinue to treat the person as Dr.
Goodé did here, run iﬁ from when he stop$'treating'her.

Hé stopﬁed Lreating August 76'so.it would be August 78..
Tﬁe Morgan couft loéhéd at Hawks v.'DéHart'and said there
is no way Virginia acéepts the continuing treatment rule.
They are clear what>théy would dé aﬁd you might say how
are they sulcertaih. 'They.wegé certéin bécause if Your
llonor will'taku a lqok at.page.240, iflit piease the Court,

nete that ti.e Fourth Circuit there says and I might say that

opinions but I do think Judge Winter has a rather fine

reputation, not that they all don't, but I think he particulax

does on 240¢. The Court says, the COurt stated, Virginia‘s

at the top aboﬁt six lines down from thé top éblumn méy it
please the Court,

THII COURT: Right, right.

MR. BRANDT: The Court stated, he is talking about
Hawks.v. Delart, that is what théy're looking at, this Fourth

Circuit is looking at, the only -- interpretation of statute
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133
of limiﬁations in malpractice cases,.the only one in our
Commonweaith ﬁhat ﬁreats it so, that is where they go,
right ﬁo Héwks._ Now they say, the Court stéted the general
rule, limitation is again at the time the wrong is coﬁmitted.
Notice what theyv uniderlined or what is italicized. Tﬁere
are éases to the contrary’fi#ing the discovery of damage
and notice now what was italicized or other events as the
time when the limitation begiﬁs énd thef cite'that-West
Vixginiavcase which is, of cdufsé, ob?iously also in the
Fourth Circuit. MNow tﬁat is what Hawks v. DeHart said.

They said we admit there are other cases that say it runs

when the wrong is committed. Now switch to the right
column under headnotes four and five and now @he Fourth
Circuit does what they feel they must dq. If you read this
ca;efully they don't ﬁind of dén't want to do it but they
do what they're sworn to do while tﬁe Court on the facts of
the case was rejeCtihg oniy the discovery rulé'they emphasized
and I apologize I think I underlined that. I don'ﬁ apologize
because I'm trying to call your attention to what I'm talking
about, The emphasized language indicates to us a rejection
of any acceptance 6f ény exception otﬁer than iegal disability

of the plaintiff because of infancy or insanity or actual

!
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‘lady, when the act was committed, are barred by the limita-

wealth. ' This case should stdp hdw dn*this ground. Thank

with Mr. Brandt. This is a classic case to distinguish from

134
fraud on the part of the defendant and concealment of a
cause of action to the general tort rule of thaﬁ'state.

Now, come down a bit more, we can only conclude that Virginia

would not in an appropriate case embrace the continuing treat-

ment rule, It follows that any adts of alleged malpractice
occuring more than two yeérs prior to March 12th, that is wher

the act was committed, not when they stopped treating this

tions under the Virginia law; that is what I'm saying here.
it is a classic case, Judge. There's nothing anybody can
do about this and théréfs'nothing that perhaps could have

been done about it. It is a ¢lassic case in this Common-

you.
THE COURT: Mr, Balavage?

R, BATLAVAGE: Your Honor, I ‘couldn't disagree more

these two cases. Hé is taikingvabout, Qhat he is talking
about and I think he's missed a point in these other cases.
What he is talking about in thesé two cases he cited so
vehemently here, Your Honor; so Strongly rather is an act
which occurred beyOnﬂ the two yéar period. That was done by

a doctor, and then there was treatment for that act. That

3
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|went on over a period of time. We don't have that here. We

don't'have'thaﬁ héfe_at all. Dr, Goode saw Mrs. Farléy over
a period of tiﬁe-and each timé»shé wéﬁtvinto his'offiée he
ha&'én obligation to her and if hé waé.negligent on any of
those viéits he wasﬁ‘t iﬁ.thefe treating her for sbﬁething

that happened way back when that he did wrong. That is not

“the case at all. She was in each and every time that she

went into his office, she was in there for a new treatment,

for a new visit. This wasn't a continuing treatment of some-

thing that happened way back when., That is why, Yourlﬂonor,

'we spent $0 much time and I think you knew it on Novémber

'of'1974.v At that time Mrs. Farley presents herself to Dr,

Goode, not for treatment of something that happened way back

when, not for periodontal disease that happened back three

or four years aqo. :She didn't go there for that reason.

She went Ehere'for,whatever purpose it W§s. I think the

record maybe has that contained in it now. She went there

and the medical téétimOnybat*tﬁis point is that spé went
there in Nowvenber of 1974 in accordance with the accepted
medical dental étandards in our area. Dr. Goode when he
examines her has got to say she's got gsonmething wrong with
her, that was the act, tﬁe negligent act. We doﬁ;t say for

a minute. that Dr. Goode caused the periodontal disease way
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|will put it, maybe arque it a different way, Judge. Let's
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back.five years ago. We don't say that for é‘minute. Can't
be said'éo we doh't‘havé a continuing tfeatment situation
here at ail. What we have is thét éVerytime tﬁat Mfs. Fafley
went intc his office, she_was there for freatment; examinatioy.
The'docto;é have said she should have been examined prpperly
and if she was the;péribdéntal disease would have been ..
diéédvered.' Now I think Mr. Brandt is the one that -- that
haé the proh;em,in this case, Judge. ﬁé'svgot to convihde
this jury'thafball of thé damage or most of the damage froﬁ
that pefiédOntél diéeaée éccﬁfred beyond that statute of
limitations. That ié his jOb.' He's got a tougﬁ job. He's
right in using those words but aé far as the hegligént aqt
is'concerned,'Your Hohdr, thaf-happéned_eaCh and every time
this lady.weﬁﬁ.into hié 6ffi¢é. if it did happeh each and
evety tiﬁe thereIWaé no éreétmént of some_pré-ekisting
¢ond1tion thét he was negliéént-in catching of treating.

That is not the case here. I ﬁhiﬁkvwhét we ha§eais a classic
case to distinguiéh frohftheSe two cases thét these judges
are so reluctant td follow in and to pronounce law on. For

instance, Your Honor, this evidence is very, very clear. I

say that the periodontal disease happened five years ago,

five years, 1971 to pick out a date and it progresses for
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| of that disease, to discover it and do something about it.

on certaih'poftions of that diséase that happened beyond
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three years and stops. I say Qe can do nothing about it.
What are we goin§ ﬁo‘do_about’it? Now let's say that at that
point - Weil, Your Hoﬁdr, I am ldsing myéelf to be frang

about it. But the point that I make; Judge, is that each

and every time that Mrs, Farley présented hérself to Dr. Goode

for whatever pgrpose that‘was a séparéte acﬁ that he committe
In 6thér words when he éxaminéd her for insﬁance, Judge, in
November of 1974, that'had ndthing tb db, that had'nothing

to do with what had transpired fouf or fijie years ago, hothing
to do with it. At tﬁat poin£ hé;wa§'undef an obiigatidn

according to the. two medical experts to discover the extent

It's not a»ﬁatter.of somethiﬁq:hapbéninq back'thére'that he_
did wfohg and_éohtinﬁe ﬁp £6 éhéﬁ périodiéﬁ time. vfhat is
not this.case thali‘and I think the eVidence héfe ié'Very
clear alsd that the diﬁe&se, the periodontal.diéeaSe

progresses, In other words, let's say the statute ran:.

é two yea:Aperiod'but there is more disease happening

eveiy day. It's happening right now with her and if some
doctor examined her right now and didn't pick it up, then
he is responsible for whatever her.condition is right now

on forward and it is up to them to eliminate what happened

.
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Buckis did what Dir. Goode did. Is there a cause of action

invthé past if'ﬁhey don't’w;nt‘a jury to cbnsider it., We
say, Your Houdr, this is.a classic casé to be diétihguished
from these éther cases. Tﬁis is not a continuing treatment
case., For instance, Judgé, whehAwe go to a dentist that is
what she was doing, we gé tc a dentist for a checlup and to
Cleén our teeth. We go in there for whatever we have right
then, right then, not for what has happehed in the'fdturé,
not at all. I guess naybe a morévstartling example of that, -
Judge, would Le if Mrs. Farléy went instead‘of to Dr. Goode

in November of 1974, if she went to Dr. Buckis and then Dr.

ﬁhere? Why of course there is. ioutsee?' hnd ihat
distinguishes her cése_fron the.cohtinuing treatmen£ rule.'
because it is not.a qUeStion’bfvan injury happeﬁiné back
here and then treatment happening. It is a métter ofvthaﬁ
disease happening each and every day of her life apparently
up thfough that period of time and we say, Judgé, we have ﬁet.
our burdgn here; that hé can iiﬁi£ this case as to what happen
from Novenler of 74 on to tﬁe present, that is his job.' It
is a matter for them to determine. I don't think the case
should be struck out, Judge. |

1Kl COURT: Mr, Brandt?

Mit., BDAWDT: Judge, even Mr. Balavage got hung up

ed
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community should have treated it. Tt was obvibus_it

'testimony is absolutely ciear;they could have said diffetent

'had they felt that way but they clearly testlfied it began
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trying to argue this because he knows what the law is aé we
do. Confinﬁinq'treAtmént in Morgan v. Schlanger is a coin
phfase. It means under your care fof anYthihq, for énything;
‘These medical witnesées séid this pefiédontal condition

that she has today, that has ad§anced tﬁe way it has,.began
five yéars ago ﬁmxnfhétiﬁe they Saﬁ'her. It began; it
cOntinuéd, it went on. It didn't geﬁ'attenaed to. It wasn't

treated and that a génefal dentist in éhis Northern Virginia

existed., That is wﬂén the cause of action began and ﬁe
can say whatever we want tb abouf that.and tﬁat doesn't changé
their testimony. Indeed November of 1974 is fine- that is
flne because this suit wasn't flled until Novenber 19,

1976 so it is barred even under that testimony but their

five years aqgo. The condltion that now has advanced to the
degree that it is now.. Classic. Not becausé I want it to be-
but because the law says it is. I submit to Your Honor there
isno* alternative but for Your Honor to grant this motion to
strike.

MR, BALKVAGE: Your Honor, could I be-heard? I

don't want tn interrupt your train of thought, ..
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THE CQURT& I made up my mind but T will be gléd
to hear what you have to say.

MR, BALAVAGE: Well, Your Honor; if you are
inclined to‘rulé‘against us, then I, of course, what to
be heard. Otherwise ——

Lt COURT s (Intefposihg) Let he ;- I Wiii be glad
to ﬁearvwhatAyou ha&e tovsay; ﬁr; Balavage. I will give Mr.
Brandt a chance to respond. |

MR..BAﬁAVAGEé ‘Your Honbr, in each of these éases,
théy're_étrictly distingnishablé frOm_whdt you have before
you, The»first caée, the Qne act was done way back when.

Then the people discover it and then they say the statute

“has run becanse you discover it too late. That is one act.

The same applies in the Schlanger case. The act was giving
radiation treatment on a certain daté. The gravamen of that

suit was that there was negligence in giving those radiation

treatments on that date. Now there was treatment that

continued for that rédiation tréatmen£ thereéfter, not for
the radiation treatment but for everjthing the .lady was

complaining of, But the gravamen of that suit was for the
radia;ion.treatment that day; one act. And the Court heid

in this case the act had occurred that there was treatment

but that the one act of treatment given, radiation treatment
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| ever he did on those dates he did a separate act that was each

| November 23rd, the dates of November of 1974 as we did

141
givéh, occurred beyond.the,fwb vear statute.  we don't have
that in this case. We have éeparate each and évery_time
Df. Goode éaw Mrs, Farley he saw-hef we'say to you and we
ask vou to e#ercise just éomﬁon.éénse, she has a'separate
differéﬁf condition at thaﬁ time.  She has a condition it
is true the statute has run 6n the éondifion whiéh ghe ﬁight
have had‘hack five yéafs ago:or beydnd two years aéo but the
condition as it gets worse for instance, Mrs. Farley five
yeérs ago didn't have this periodontal c§ndition. She daid
in November of 1974, She didn't have it,‘ How could the
statute run on it? éhe had a'condiﬁién in 1970, then shé
has a differeht'condition. .We sayvthése are all.ﬁew condi-
tions aé_they come up, é ﬁéw conditibn in 1974. br.-Goode
seeé hef, doééh't diaghose for:thét condiﬁion. Judge, each
and évery t@me he éaw her he was lodkihg at a 15dy with a

different condition and each and every time that he did what-

and everyone of those is a separate act, You don't have that

in these two cases. That is why, Your Honor, we stress

becéuse at that time Mrs. Farley has a separate, new condition
if you'will by the exercise of common sense that just makes

sense, She has a different condition than WhatShe_had back
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- there. Thié is aifferent than these two cases, Judge.

of that word. This is each and every time he saw Mrs.

radiation treatment. I think it was back in 1973 or whatever

142

These two cases don't éay thaf. They don't stahd for that
probositioh at all; Youf Hoﬁdf; 1 kndw that Qou have been
judging too long to be overcome by Mr. Brandt's argument.
Maybe a little loud argument. fhis is a classic case. It's
hoé a classic case, but it is not a classic case where you
say, Judée, té repeat,}fou: ﬁonOr, the cbndition when she
first got the peribdbntal.diSééée and, Judge, that periodontal
disease there is no evidéhée here it st&fted in one tooth

and went to another and so 6ﬁ; There.is no evideﬁce of that.
We héve the riqhtitdhsay as far as thé plaintiff's priﬁa
facie case is concerned, ﬁhat we sued for in 1976'was what
happened Withip“»that fﬁb‘yéar year_éeriod goihg Sack to
November of 1974 and ﬁhat is notkﬁ difficult proposition

at all. ‘That is hot, Yéur Honor, not a continuing treatment

act in the strict sense of that word, in the strict sense

Farley.. 'This was a new act. WhateVer-he did then was a
new act for a new condition. You see in this radiation
case that case always stayed the same. It worsened but it

stayed the same., They always sued for the same act, one

it was, The same with that sponge case. That was an act,
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happened one time. It wasn't a qﬁeetion of for instaﬁce,

_ Judqe, that sponge case say the same doctor keeps operatinq

on a lady every year and keeps 1eav1nq a sponge in her every
year. Does the'statute run on all the sponges, all the acts

rather? Of course 1t doesn t. Each one oF those acts of

’

that doctor was a separate neqligent act and that is what

we have here, _What we say the dlfflculty of this case again,
Your Hooof, is<qoihg to 1é§ with Mr, Brandt; ‘He's got to
separate what her dehaqe'was, ﬁﬁat~her céhdition was for the
period of tnne qoing back from November of 1974, that is his
problem and I thlnk thie jury can resolve that easily enough
but we don't have, Your Honor; we dOn't"havé anywhere near
these kind of cases and I:ask you let es go to the jury with
it.

THE COURT: Did you wish to reepond, Mr, Bran&t?

MR, BRANDT: Your Honor, all I would say agaln,
Mr, Balavage should he congratulated for hls advocacy but
there is nothing he can say to change the law of Vlrglnla
or whet these mean. The perlodontal condition this lady
suffers todav 5egan five years before 1976, ‘This very
condition shonld have been picked up, arrested, should have
been stopped, wouldn't have cost the $700,00 which would be

expectabie. She should have paid for herself. Wouldn't have
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required ény of this treatment. Wouldn't have required the
loss of thét tooth. ‘Specifically ask Df. Buckis that; Hé
can't help that, that is what these men éay which bind you

and bind me. The law is just as clear as it can be whether

‘we like it or don't like it. It requires the results we

seek in this case and I ask youa to grant this motion.

always, of course, from the time I read DeHart for the first

time I thought that is as harsh law but of course, that is

‘what the Supreme Court has held and I think tlie Supreme Court

feels like it is joing to bhe any chénge_lét the Legislature
make the change. Hawks is a very, very =- I think it is very

harsh law but at the same time I think it is -- and it is

| true they went off and that dealt witli the discovery aspect.

Inother words at the same time when you read the language of

Hawks and of course Qhen you read wiﬁﬁer's, the reasoning in
Schlanger you can't heip bﬁt infer tﬁe Supreme Court of
Virginia is going to do the same thing insofar as any
continuing trecatment or in the absence of these particular
you might say disability on the part of the plaintiff to
discovery these things and, of course, that is not present

in this particular case. I'thihk it is harsh law. It is one

of these decisions that a judge hates to make and, of course,
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Ve s
as I say I dnn't like ﬁo just make 5 decision; been some-
time since T read Hawks and.eveh'Mofgan v. §chlanger but
it's been over a year or so and f had completely forgottpn
the particulav faots hut I don t care how vou cut it I
think the ho]dlnd in hofh cases would be appllcable. T
an g01ng to qfant the motion to strike, Mr, Ralavage., I
hate to do it hut éﬁmﬁaré judgmeﬁt for the defendant,
thaﬁ is myrfeéiing; I have to do what I feel is’+he law

of the case. That is what I am sworn to do and I feel that

'Waj and. thar is ny feellng and I say the Court of Appeals

_may tell me I am wrong but I don t see how you can get

around it:and,IAthink my‘feéling,zﬁhé'CQurt of Appeéls would
begbveﬁnéd by the sémé thinq;'~0ne of tﬁese decisidns we hate
to make énd.I hate to do it but at fhe séme time I still feel

that that is the law of this case and 1f as much sympathy I

may have or feeling toward *he plaintlff in this case, I

ar't let that pnter into any dec131on I may make, I w111
have to gran+ the motion to strlke and enter summary Judgment
for the defendant.
MR. BALAVAGE: May we accepﬁ, Your Honor, and I.
will»annouhce that, of course, thchase will be appealed.
TH COURTé Yes, sir. In fact that would be one

way to be surc this point qets to the Court . of Appeals. As
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I say I have a grca' deal nf respect for Judge Winter's
decision an:l when yoﬁ read his reasoning there I think the

Court of Appeals and when you read Dellart and see the case

"you can se2 hetween the lines exactly how he was thinking,

I think. that he has a pfétty good judidial mind, Want to
bring the jury down. |

(Whereupon, ﬁhé jury was‘returned‘té the jury box.)

TIL COURT: Just stand inside the courtroom please.
Meﬂberé of the jury, I.have grantéd'the mefendaht!s motion B
to gtrike the pléintiff's evidehceAin this case and Y have
entered surmmary judgment fo? éhe defendéﬁt sé'the case is
all over. Your ser&idés are tﬁf6Ugh so ifIYOu will return
back on your refuléf 5ury ddylﬁqﬁ.aré‘éxcuséd at this:time;
Court _é«éiil adjourn at this tire. |

(Whereupdn,'ét 4&20vp.m., thé trial was concluded.)

DEO REPORTING

931.3434 149




& LS U VLASMOINTD UKD EK

THIS MATTER came before the Court the 7th day of June
- 1977, for jury trial on the merits and there were in atten-
dance the parties and their attorneys;lwhereupon

A PANEL of thirteen veniremen were sworn and examined

on their voir dire from which a panel of seven were selected.
by counsel exercising their respective peremptory challenges;
whereupon

THE PANEL OF SEVEN were sworn and opening statements
were preséntéd by both parties and the plaintiff presented
her caée in chief énd rested; whereupon |

- DEFENDANT MOVED the Court to strike:piaintiff's eVidehce
and enter summary judgment:for the defendant on the grouhds
of thevexpiration of the two-year statute of limitations and
the Court coﬁsideied the evidence, the legal éuthorities
cited and the arguments of both counsel; Qhereupon

iT_BEING THE OPINION of the Court that said motion should

be granted; it is therefore
ADJUDGED AND ORDERED that defendant's motion to strike

plaintiff's.évidence be, and the same hereby is, granted,
summary judgment is entered for the defendant and pléintiff's
case is dismissed with prejudice, to which ruling of the
‘Court plaintiff duly noted her objection and excepﬁiOn.

AND THIS ORDER IS FINAL.

Entered:_ June 10, 1977 /s/ Lewis D. Morris
' JUDGE
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'SEEN AND AGREED
SLENKER, BRANDT, JENNINGS & O'NEAL

By ____ /s/ John J. Brandt

John J. Brandt, Counsel for Defendant

'SEEN AND OBJECTED TC WITH EXCEPTION NOTED:

/s/ A. Albert Balavage
A, Albert Balavage, Counsel for Plalntlff

ASSIGNMENT OF ERROR

'QUESTION INVOLVED IN THIS APPEAL

1. Whether or not Plaintiff's claim for damages as

a result of the Defendant's negligence was barred by the two
year Statute of Limitations, and the trial court erred in

accordingly striking Plaintiff's evidence.
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