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UfOPARTMI':NT or WORKMEN'S COMPENSATION

F:MPLOYER'S FIRST REPORT OF ACCIDENT
(Every question must be answered)

M. E. EVANS }
TH.,:OMASP. HIIRWooD. JR. COMMISSIONERS

;,:rTf-lOMAS M. MILLER

';,ir'~:) E. M. ~ CLERK

• KEI':lPER INSURJl 'SE: .
;0 LUr.HJERMENS MUTUAL CA,H)A 'f COiv1PANY

I,O
UAMERICAN MOTOPISTS INSUr~ANCE COMPANY

AMERICAN MANUFACTURERS MUTUAL
INSURANCE C01\lPANY

I 900 NOnTlI THor,;PSON STREET (
RICHMOND. VII~GINlr\ ;~3230 \ '

t
ON FATAL AND OTHErl SErlIOU!I CASES \.' Ii.' ,

TELEJ'HONE 3'3.4421 (AREA 70) OR TELEGR"'P,~I .. , .1'
(~I~"i~!l'.:~">[

:~:~o-.~~~_-_-_-_-_-_-_.._.-_-_..-_-_-_--_-_-_=~~~=-.-.i;-.~-J.

INDUSTRIA ':OMMlSSION OF VIRGINIA
RICHMOND

e

.,on
red

plorer
~:~~::,:~l~,:~l:,;;;!~~:HEfIiff&;i:i~~j~Jr~~;;::~;-itf~f;;Q:ci::::...~:,;;-~~::;j228
3. Insured by: Name of Company ~.t.~:.~.9..q..F~l.Q..D.$..):~.l,l.t.qCJ,l ~J~.$\W.l..t!.y Q'O'.L .

1'" Pt' ;; 1" <,'. •4.. Give Il'lture of business (or article manufact.ured) ;t.t.E.l :f..~.Y..Q.n 1Q.lJ. Ci: i..J,Tg y.1J~!.r;r.e.s.s.l.o.n .

6. (a)' ~~-cat;on ~-f ~;';~~ ~~.;lnce ~yh~;;~cc;~ en~ ;:~~;~-d~.~.~.~Fi.~.r.I~.q.~::gQ.\~~t.i.-.~.~:.~:~.~~~~~~:~~.-.::.-~ ~~~.:~
5207 r.loncure f\Venue Richmond, Va. ~ . 1 .(CityOr~"nty) ;'Jo

;~;;;;~;~;;;;;~.~~;;,~;:i~::;,:;;;;;g;;;~;;;;.;;;;:~:~~',;:o::~:O::~f:,~:~~':~';,;;;;;N1A:••••••••..•••..••••••.•••.••••.•
6. (a) Date of Injury J :-::} l!l.? Day of Week...~~~!].(.!.!?-..Y. Hour of d~y A.M J..:QQ P.lIT.

(b) Wns injured paid in full for day he was injured? X.~.? .
I 7. Da te inca paci ty began J.9:::-. 3. _ 19..7.P.A.1L. .P .M ..l.; ..Q'o , .

I 8. Was injured pald in full for day incapacity began ?...x.£?..~ T ..- _ .

9. When did you or foreman firs~ know of injury? J.Q:::.4.::':'.7.~ _ .-~~ ::::::::::::::::.~:~::;:!j_a~~-~:~::L::••••::•.:.::.~~~;;:::::.::::~i~~i~~ij~:.::=:=::.
(FIrst Name) (Middl" Inilinl) <T_ut Name) (Soc. 1'.•....,. No.)

12. Address: No.' and st...5...?9)'_ b9..D.~)J.r..~AY..~.~ City or Town ni..Q.hDQn.d. _ St:\t(' v..~.•.....2.3.231
X X"13. Check ('1/) Married , Single , Widowed , Widower ......• Divorced : Male , Female ; White.A.., Colored .

14. National ity ~;:!.~.r.t~?.D _ _ _Speak Eng Iis11 ? ¥..E;:_,';1 _ _ .
15. Age .4.5 Did you have on, file employment certificate or permit? x.~..q _ .
16 ( ) 0'1 ,L' '1 .. I J.'lreflP'hter (1' 'V thO h' I.' I I' I.ti ? Ye<'. a crt pdLlOn \\ len lTlJurer w............................ )) \ as If; IS or lCI regu ar o.c\ p<! on Q .

(If not f;tate in what department or branch of work regularly employed) .
5 10 Y'17. (a) How long employed by you? y.:r. ..~ _ (Jjp.q:>tece or time worker J..me (c) Wages per hour $ .

18. (a) No. hours worl,ed per day X~ _ _(b) Wnges per day $ 7'O.•..6.L _ .
(e) No. days worked per week. ) -:: A (d) Average weekly earnings $ 2~].!.J.J. _ .
(e) If board, lodging1 fuel or other adva~'1ges were furnished in addition to wag-es, give estimated value per clay,
week or mon th :~;~.._ ~.?~!.E~E.._~::.~.~~ .
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VIR(~INIA COf'1f1iONI-IEALTH lJNIVFRSITY - HEALTH TESTING CENTER P AGE 01

RERRY,Rt..Y C.
DATE n p, / 24/7 3

~1AL E CAUCASIAN 5'OH" lR7 LRS. BORtI! 09/28/31

HIS T n R YPER S n 1\1 A l

II THE PATIENT IS MARRIED. THF PATIFI\IT'S Ef!UCATInt\! IS COrvlPLETF
1 THROUGH HIGH SCHOOL GRADE 4. THE PATIFNT'S FATHER IS NOT LIVING.
:~ HIS DE A THO C CUR REO lJ N DE R 5 0 YEA R S 0 F A(~ E • THE PAT I E NT' S MOT H F R I S
i NOT LIVING.' HER DEATH OCCIJRRFO BFH/FEI\I 70 AtllO 79 YEARS OF AGE.
IGENERAL FAMILY HISTORY - " ,

THE PATIENT'S PARENTS HAVE OR HAVE HAD THE FOLLOWING DISEASES OR
COND IT IONS-

ASTHMA HEART TROURLF

THE PATIENT'S SIBLINGS HAVE OR HAVE HAn T~F FOLLOWING DISEASES or
CO t,ID IT ION S-

ARTHRITIS
HIGH BLOOD PRESSUR~

HEART TROUBLE
CATARACT

IGENERAL PERSONAL HISTORY
THE PATIENT ACKNOWLEOGFO HAVING OR HAVING HAD THE FOLLOWING
DISEASES OR CDNDITIONS-

ARTHRITIS

THE PATIENT HAS HAD THE FOLLOWING TESTS-

CHEST X-RAY
AUDIOGRAH

ELECTROCARDIOGRAM

THE PATIENT IS CURRENTLY TAKHIG THF FOL~r1HING HFOIClf"E(S)-
liNT IBIOTICS

THE PATIU'T Hf'.S REEl') HC1,PITALIlFf) FOIIP,(L..) TIHES. THE PATIEr'iT 1-,1(:'-

Hr~SPITI'LI7Er-, F~IP THF FOLLClI.'}I\\(: RF/l50t'1(C)-

S II r (',J C. {. L [J PEP f\ TIn 1,1

I

I

GFf'Ekj,\L CDHI'iEIHS-
HEALTH IS GENERALLY Gnnn
(~A HI H! (~ \.1E Ir,HT
Al'it.lrlYf:D P,Y 'L I TTL r:' .THI 1'IG5

n C C 1I <; I [11,1 t\ L L Y j) R I 1\1K A.Len Hr I L
H F f, \I Y S 1.1rlK F r:

FOLU1\'}I\IG IS A REVIEl" [IF THF PI\TTFI'.,IT'<: 1-n:-f'LH; P,y SVSTFI'IS-

tHi S( lJL r i- S '<. reL ' T t. L, <::::. T ~ ) '. (;: :": r- i' T 5-

~!A I r - F LJL J 0 IfH S ---------------------------
Appendix Page 3

----------------------------_.



,VIRGINIA corH1ONWEALTH LJI\IlVERSJTY - HFALTH,TFSTII\lG CENTER

\.,rEARGLASSES
---------------------------

MOOD, SPECIFIC: cnM~IEtHS-
VERY FORGETFUL

PAGE 07

T EST OAT {J

---------------------------
ISION TEST

PATIENT WEARS CORRECTIVF LFNSFS.
VISUAL ACUITY FAR NF~P

LEFT EYE 20/30 20/2n
RIGHT EYE 20/30 20/1n0
R I NOCU L AR ' 2 0 / 2 0 2 0/ 5 n

L ATE R ALP HO R IA - (P R IS r",n lOP T F.R S ) 0 (1\1 fI RM (I L ) 0

VERTICAL PHORIA - (PRISM OIOPTERS) -3 (NORMAL).
COLOR BLINDNESS - PASS.

AR IN G TEST
FRE(J LEFT EAR RIGHT EAR

500 30D8 .....•. 10DB ..
1000 100B 10n8 ..
2000 OOB onp

30no OOB 1nrH.,o 0

4000 10DB .. ?onR ....
600n 4008 ........ 30r)p. ......

---------------------------
, EST X-RAY

l TH~ FIL~i JNOJCAT~~_=_~~_~~~~~~~~~~~_~:~=~~~LITYo
, ECTROCArDln~RA~

NnRf,'i/lLELECTROCM':I)JU~R M,': 0 ~-. -----

HI:: H~T R {J, iF:

l.
~~nll~. LIT I (HI (r,~SEC S )
P k I j,! T f: R VA L (,..., SEC S )
RT T i' T t RV I". L (j\ SEC; )

\ [100 PF:ES5
PRE SSlJR E
SY<":l!'! Tr. (I,,: iH: hr.\

I' 1 • 1 (' 'r r';"

h9.
01-
] 73.
3RQo

\I A L UE L p.; ITS \1
1 ? 4 • 1 1 ::'. T: 1 ':"', •

;.' ;,;.

V V \l II

'f,', L I! = Appendix Page 4 \1



VIRGINIA CUMf.10NrIEALTH UNIVERSITY - HF.ALTH TEST!I\!(; CENTER P AGE O~

Fve (LITERS)
FEVl.O (LITERS)
FEV3.0 (LITERS)
PF (LITERS/SEC)

4.86
3.99
4.h
8.73

4.22
3.38
3.R
4.5?

(115~)
(l1R:t)
(L~D' )
(193~)

.•.'.....•....•.. ~....'.•,,,"..,..•.,..''''''r

JRINALYSIS
---------------------------

EPITH CELLS - OCCAS
EXAMINATIOf\' OF THE IJRIf\'E FlJRTHER SHnt-JED
THAT WERF NOT CLASSIFIFn

APPEARANCE - CLEAR.
GLUCOSE - NEGATIVE
HEMOGLOBIN - NEGATIVE
.SP. GR. - 1.027
MICROSCOPIC
rlBC IS - 1-3
THE tHCROSCOPIC
OTHER PARTICLES

COLOR - NORMAL
KFTONES- NEGATIVE

PH- 5'
PROTEIN - NEGA1IVE

:HEMISTRY
TEST VALlJE L HlI TS \/ V V V V

CA++ (f.1G% ) 9.7 8.5 Tn 10.5 :~::::

I NO R. P HO S. (I-1G%P l 4.4 2.5 TO 4.5 ::::~*:;:::;::~
GLUC (MG%l 100. 65Q TO 11o. *:::::*:;c

CREATININE (MG%) 0.9 0.7 TO 1.4 ••1••••••••••• 1••..•..•....... ,..

LJR IC AC iD . (MG%l 4.8 2.5 TO R.O •• ' .• ..J. ••.•.,....,..
C HCl L EST E R0 L (MG~l 220. 15°. TO 300. .'-','
T • P. (GM% l 7.(-, h.O TO R.O oJ ••••• ' •••• ' •••• ' ••..•.. "" .•.•.,....,.•
AL8. (GM%l 5. 1 3.5 TO 5.0 oJ •••• ' ••••.•••.•. ' .••• I••••••••••••..(" .•("' ..•.....•.....•.. "....,..

T • B I L I n1G%) 0.4 o.? Tn 1.4 ..•....'....•.......
...,.. •• (" ••••••• 1'"

ALK. PHO S. (MU/MLl 80. 30. Tn 85. ..•.. ....... '.......... '.•..•..... ,....... ...,.. .•.,..

LIJH (MU/~1L) ](-,4.0 100.0 TO ?25.0 .'.','
SGOT (f'lU/I'lL) 24. 8. HI 40. .'.",..

CHEMISTRY CO I'H-: E f'lT s-
GLIJCU SE CHAL L E ('IG F. DOSE I\lnT GIVFN.

-l,H1ATOLOGY
TEST \/ALlJE L H1 ITS V V \J V V

f'! E U T RrJ PHI L S ( ~<) - 5A. 50. Hl 75. ...'......... '.........,..... ,..... ,...•.•..

L yr,', fJHnCYTE S 3(-,. 20. Tn 45. •.'....'..... ....,'
r/ rj r'.I(1C Y T E S C') • 7. HI lO. ...'.. ,'....,....,..
EO S H!n I) H I L 5 .0. Tn I) • .'..., . ','

HASOPl-'lLS o. o. Tn 1. ...'....'....•....'....'. ~'....,....,....•.....,....,....,.•
l'I',r. COllIn ( :.j ILL! C j'.H ) 'i.nf, 4.6. Trl 'i•P

.•'.. ~'•........,.•

I if., r. C rj LJI',T (THOlIS/r.r. ) 9.<; 5.0 lfi 1 (' • (, ............. '....'.....
","~" "," "," ",~

;.:i- ~:n G LUBI j. I ((: i 1S ~:) 15. 7 14.0 Hi 1;~•n ::=::=

f" ETJ:I Tel cr:~I T p: ) 45.u 42.0 HI ')? •() ..'.. ~'..
J •

.•.....,.

f.c~~'r 1 r,! (l I C >:<..-
i ,r. 'I (( u. i 1 ce lI)- q J • RA. lfl 0t- , ..... ' ... .•,....,.•

i~' H ( Iii! l, ) - :l, ] • () 27.0 Tn 3] •n ::= :::: :::: ::= ;:::::;~ .

: r. tT. ( ~,) - ?,4.H 3?-.n T[1 ~b • () .•'....' .• ~'..•,....,....,.•

kti Cf-LI i'IRYHULLH~Y - HlrFl\RS r,lnpt.':tL.
r.Ju ..tELETS' {'PPF/lY {\[)F.GlllITF.

. ~: . ": I r: (~.\:'

-------------------------_. -

;, f. " r'. TIl; ,. APpendix Page 5



rJ~.IOt.1ETRY
INTERNAL PRES. CF-

LEFT EYE (,:,'i OF :-:(~)
RIGHT EYE (~~ OF HG)

1''\ T/\ , :\ j., I- f: \I V \I 1/ \1

" ? , -:l " :'~ ::= ::: ~',."' ,',

.. . ','

?() 13 T I , "
,', ..', .', .•.... . ""," ..,....•.•

THE TESTH!G PROUJl!JP.t:: lISr=1J HAS THF j'I\r.f<i\Y-i'I/WG.

fF HOT Ot'IO TO GR AP HY'

~A~OREX (DENTAL X-RAY)

r', r~T A ;~I'll';C ~ \I

?'){). Tf' ';,.;("\.
\I \I If

THE F 0 L L 01'1 I f\! G DE N.T ALe Ot'l n I TI m' S \.1F R F: r.1n T F f)-

~AXILLARY DENTAL CARIES
TOTAL MISSING TEETH A.

S U G G EST E D DEN TAL F U L L U \.1-11 P 1m U T If\! F •

() F SlJr-1MARY
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ROBERT EDGAR MITCHELL.. JR •• M. D.

311 MEDICAL ARTS BUILDING

RICHMOND. VIRGINIA 23219

February 3, 1977

Mr. Michael S. Shelton
1128 Ross Building
Richmond, Virginia 23219

Re: Mr. Ray C. Berry
File No. 518-136

Dear Mr. Shelton:

Mr. Ray C. Berry was first seen by me 3/19/69. He has been seen at irregular
intervals since until 12/3/73 when he was last seen for work-up. There was
no evidence of hypertension or arterioscl~rotic cardiovascular disease in
any of these examinations. He was found to have degenerative osteoarthritis
of his spines to a moderate degree. He was referred to Dr. Henry A. Yancey,
Jr. for this and was seen by Dr. Yancey July 6, 1972. A Health Testing
Center screening test at the Hedical College of Virginia Hospital done
8/24/73 showed no evidence of hypertension.

I have no knowledge of Mr. Berry's condition Slnce he was last seen and
examined by me 12/3/73.

I am In the private practice of Internal Medicine.

I trust this is the information you desire.

Yours sincerely,

//:-0.( i. l\I---rC,,() 1'-_""_ '" .,._.

Robert Edgar Mitchell, Jr., M. D.
REMjr:bw
Enclosures

Appendix Page 7
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Appendix Page 9
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REPorn OF PHYSICIAt'>l
" i

:.:
,' ..

,~ .'

)"'.:'
'. ~."., I

ifTIp:>rtClnI' to qiv.,~ a full rcprsi of th'J potientls illness and the dctoils of your findings,sbthotthe, ;"
Heal !1tY:!rdv~i!IIICl'/C (1 cleN tlisiurc of the patient's condition. Simply 51nl'ing "arthritis", "Heart '
bse", n'2rVOIJ'i lTonbl,~" f elc " 'I,ilhout going into the details of the pClticntls complaints and objec-

jfindings, the dl~gr:~e of di::,abi\il'y, and a reClSonably comprehensive slatement as to the prognosis
tr~ql-rnent, ~ocs noj' 8ivc sufficient inForrnoHo,:! on which to adequcltely evaluate the report. Lack ,
fficient medier.1i evidunco will rc~;ull' in the M,edical Board not being ciblc to promptly and properly',:,

t;_~i:le wh~ther or no'i' l'he oprl icant is ment~:1 ~y or physica Ily incapac ita ted for furtherperfor~,ance . ;.:'"

I ' ' ' ..';,'; ",;,"1 complete COOP8fotion will avoid r..lekly in processing the claim and wi~l be very mu~h appreciated~~>':,:.','

T-~:.'",> '(:).; (,/ -~--~-- 1'1,:' ' " '" ' ,- , : ,,', ' ' :' • "

'tby c~rtify Jr)2':L,--'3IN2j~f~c-"',_,,'__h9s,b~e,~:nder myprofe~siona,17:are,s;~1c.~,'

~\~fthis e)~aminalion: ------ , , " :, " " ,:,,'

)[0';' 0; p"tient', illne50, d;~eo,e~ or iniury' . /JC0'~ --Z1J7::~;e.):>;hLl. )JVwl2f:.:ji",J
)D -:,3 -7t?~_,'l~'?;97~i?/CI.//~/,?Fz...77?drc>',;-2;/0 b/ r) "', ",

. d' cl ' JI ";";'1 C/'IAC;; ,-.aJ?,.,J;~ ,t/d/f':tment In Icate : C',c::;->:,:,,'F;<;'91'~<~!/ j"yl"'=-7;/...j//' '- '-7'77~---

l{c~.sj-\
"".

, ..

105is:, (Please include information os to the expected durati.on'of disability and the extent of the
-b'ility, particularly with regard to ability to perform duties of the patient's regular occupation.)

)I){2.~'" pr:::f2~/ si)(;X?/2) ....s/0'7~,.rl?e:f~/Z.N 'Te> ,~/,~ ( f- '/Zs:~:h~
,; hl;;Iit/b1D ~)ee:-.I9{/Se,' c:? s: /7is ~~,t!9C#/z-Z)/# /)'>1 ~

" .

eral Remarks:

.; ..;

{') C'-' ) .'?-." _ __"/ /.:;,
-.J L__'-.:.-:L__ ~-L --" -- - ----~

ef-, =--; --'l--7',&/)/;/91 c--i::Y"k~
~ I/~)'/'
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I
', DATE OF INJURY (f-lo .• daY.Y'J

10-')-76
4. DATE OF DIRTH (0' 01.' 5. SEll.

(Mo.• day. 'I")

WORKMEN'S COMPENSATION ACT.

ATI'ENDiNG PHYSUCIAN'S REPOnT

HEQUfHED UNDEIt THE PHOVISIONS OF THE
COMMONWEAL TfI OF VIRGIt'lIA

O:;Pl\nmENT OF WORKMEN'S COMPENSATION

INDU:iTRIAl COMMISSION OF VIRGINIA
P. o. Cox 1794, Richmond, Virginia 23214

NAME OF INJURED EMPLOYEE (Fi,st, middl~ initial. last)

Hey C" Derry ,.~.
EMPLOYEE'S HOME ADORESS (Numb •• and st,eet, city, stQtll. ';dp code)

\ . \:,OFTHIS FOHM IS
I" ,

\

ItJo. _

lcf ~~~ __, __ ~_~_~_~_ ;r~~.::_.=. ~~~ .•.••••.••••~ __ ~ ~_~ _

~Istio~s ~n this. blank should be a~~wered, :md. the report.shc)Uld cont<linan cccount. Gf 1111 injurie~ no matter how trivial. Fill
nk In 10k usmg pen or typewClter, :lnd mmt promptly to' the employer or the Claim Office of the insurance carrier .
.1.--' .

INJURY

t6. DATES OF YOUR TREAT-
MENT (/ofo •• day, y,.)

J{) - ') - '7&' ;;0
-r-U/:'JJ2-n,;/-

C. DATE ADLE TO RETURN TO
TO REGULAR WORK (Mo. da)'.
y,.)

,
D. DATE ADLE TO RETURN I

TO LIGHT WORK (Mo .• da)', :
y,.) :

I
I

Hichmondo Va. 23231
7. EMPLOYER'S AOORESS (Numb~, and st,~et, city •• fat., zip codel ..

520'7 Noncurc Ava"
NAME OF E~PLOYER

Joard of Supervisorn of Henrico Co.
I
DATE OF FIRST VISIT (Mo.•da)/. Ill. DATE DISCHAROED (Mo.•day.y,.) I to. WHO AUTHORIZED TREATMENT?",.) .
I

EMPLOYEE'S ACCOUNT OF HOW INJURY OR EXPOSURE TO OCCUPATIONAL DISEASE OCCURRED- {~fr~h5~
. FINDING:! UPON (;;ll.AMINATION IINC'.UOe;; AeOULTe OF' )('RAye, LI\OORATORY STUDI(;;O. ETC. NOTe PRIOR INJURIES AND PRE-

EXIOTING CONDITIONO ~ND I\NV REMARKO ~~4D Re;;COMMENDATI':.'::'O.2N T~(;; R(;;VE~E OF Tj-tIS ,FORM.) ~.. __1~~;t~tti:../~~7:~1;i::&rt;-~~/
1V7~ e--&~ ) ~WV;' c ~~~/ ~/~ ;;VlL~e- ~
I~AJ~/ .~ flev r-f ..

~~GNOSIS ~I! / - /l f) /J ( ... t4. 10 DIAGNOSED CONDITION DUE 10 OCCURRENCE DESCRIDEDh," . -r::- ~~~ cY;'b~--crr, IN ITEM 11? IF 'NO', EXPLAIN ON REVERSE
<:..---v~ {/ a . ?VES 0 NO OF THIS FORM

ly~~~ ~/Au;t[A/
1 '_~- _J~(

• NATURE OF TREATMENT v.;7J~~ - /'Z~

~.~ ..

1
. t(A~ EM~,LO.YEE HOSPITALIZED,? [?q YESDNI18' V(E~.E X'~A-;~ TAKEN? j21 YES 0 NO

(1/ Ye •• ewc no"''' and address of (1/ Y~s give ,e.ult. in i/~m 12)
Ibo.pilal in ilem 19)' •

~VE III NAMES. (,I ~/,DDY)SES. AND (31 DATES OF TREATMENTS PROVIDED' BY HOSPITALS OR OTHER DOCTORS FOR THIS

~r~J ~'t:SJ6-/ 4~. '. "'? (J / . /,.

].. ~/ .-£ /) / [oJ . J . ('- 7L-o I/it/lj.!--:l~'~
):AcPV U' ". (LX _ y.I L .

• ~JAS THERE OISAOILITY FOR WORK! : A, DATE DISADILITY DEGAN :

~
-, 0 .... ('I d) I

I YES NO (1/ Yes, an.wer : ,,0 •• ay.y', :

'p.A.B,C) c=:=t> i It, - :> - '7? :
I. WIl,L THERE DE PERMANENT DEFECT. OR FACIAL OR HEAD DISFIGUREMENT' ~¥'ES 0 NO

((/ 'Y~s." describe nalure and ~x/~nl 0/ sam~. Estimate loss o//unc/ion in % lerms). (

~. tilAME OF ATTENDING PHYSICIA.tJ (Type 0' prin/) ,3. ADDRESS (Number and s/,eel. city. slaler':,il}.-!Zd I

I ~
~ c--{ .---:n/., ,..- /1 / 'At.

(J/ Ii /J d7' - ~ /) _-?\ox ~ ~ ,r:" (L (; "w ~ c<J.,
//'u.e.---'<'-cU, '~tr;' .<l~Z--y l--) (/~ - " / / .AJ . '~~/ £/ - jJ /Vec -] '7., C,r-, :.

~ ' . ,/~/l--''ln<.T~ / ~ 1 .J --", /' \;

4.\'«,",""Hm ''''ONAC:~G::T:::O ANOTR,,,,m,, ,.,""' M. O. ";~T~~; :H~';~~:RT
SIGNflTUAIl OF ATTEUDIItG PHv$ICrAJi

COi'.1PLEi"{: U1I5 m;POCH !tMv'lEDIATEl Y AH~n S!::~iNG PATIENT FOn YHlE FunST iilVUE.
FOrm No. 6-6.24.75-400M

I
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0' ale} 5. SEX

7. EMPLOYER'S ADDRESS (Humb" a"d sl,.d. cily. slllte. zip ~od,'.
v5207 Moncure Ave. Richmond

EMPLOYEE'S HOME ADDRESS (H,m,be, and sl,~f!I, cily. slale, zip ~od.}

is. NAME OF EMPLOYER

:Boardof Supervisors 01' Henrico CO.

1. NAME OF INJURED EMPLOYEE (Fi,sl. middl. i"il;al. last}

: ,Ea
a.
I
I

\

E USE OF THIS FORM IS REC{ .ED UNDER THE PROVISIONS OF T(' WORKMEN'S COMPENSATION ACT.

", COMMONWEALTH OF VIRGINIA Cl'..~
DEPARTMENTOf WORKMEN'S COMPENSATI~ ~h1-'1 po,.r,"'~.;f1 .... '4 - ri"

INDUSTRIALCOMMISSION OF VIR'?~~ '~i,1.Pft..,
P. O. Box 1794, Richmond, Virginia 232~~ •••••••.•.•.• ' ".':~'!f...9..Il!/)

~:,-l/'t/O[/'1.~ ~
A'ftt~,~:I~G:.:~~y~~~~~EPORT

contain an acco~~ .•..~; <~ilt.'inJtiri~ ,{p/}natter h~w trivial. Fill
employer or the Chilm Offic'e:,Qfi the jnJ'urance carner.

"'4 ~ j/._~' .. """""

2"':'rn.(JE OF INJURY (Mo.•day.)I')...---

. aq t1--l Lf ~
II!! No.f 5 )¥ -I -;;c:
I.Ie of
• t

Iluestions in this blank should be answered, and the report should
,lank in ink using pen or typewriter, and mail promptly to the

I), DATE DISCHARGEO (Mo••day.y,.} 10. WHO AUTHORIZED TREATMENT?8. DATE OF FIRST VISIT (Mo.•day.
, y,., / () - '3 - '7~
11. EMPLOYEE'S ACCOUNT OF HOW INJURY OR EXPOSURE TO OCCUPATlONA~DISEASE OCCURRED

18. WERE X-RAYS TAKEN? YES 0 NO

01 "Y~s." Bille results i" it~", 12}

16. DATES OF YOUR TREAT-
MENT (hlo •• dtl)l. y,.}/'1~. NATURE OF TREATMENT - L

: /kSf,7-af~.(& /ft1~~ t~

17~ WAS EMPLOYEE HOSPITALIZED?
, (II "Y~s." ,ille "a"'~ a"d address 0

~ ho.pilal i" ile'" 19}
11)'. GIV.E (1) NAMES. (2) ADDRESSES. ANDr) DATES OF TREATMENTS PROVIDED BY HOSPITALS OR OTHER DOCTORS FOR THIS INJURY

A ..edr/~ ~14\.(/ 0 -r vi<. J .
/~ 19 ::-/_ ;) ~ :dQd'Sf- . / /->76 ?-o / I' .fF.--/f--

20; WAS THERE DISABILITY FOR WORK? A. DATE DISABILITY BEGAN I B. DATE ABLE TO RETURN: e. DATE ABLE TO RETURN TO
'~ES 0 NO (II "Yn •.•a"'lIIe' (Mo.•day.y,.} : TO LIGHT 70R '(Mo.,day. : TO REGULAR WORK (Mo. day, ,

~A.B.CJ ••• //J - '3 - '/0 ! yr.' .j )I'"

21: WI~L THERE BE PERMANENT DEFECT. OR FACIAL OR HEAD DISFIGUREMENT? ~YES 0 NO
" (II 'Y~s." d~sc,;be "alu,~ a"d .,.,."t 01 sam~. Estimale loss ollunctio" i" % terms}.

/(-s- 76
1/'--("1
r lL-/1

COMPLETE THIS REPORT IMMEDIATELY AFTER SEEING PATIENT FOR THE FIRST TIME. \" 1./
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MEDICAL COLLEGE OF VIRGINIA
VIRGINIA COl\1MONWEALTH UNIVERSITY
Mev Station. Richmond. Virginia 23298

February 2, 1977

l. W. Hiner, Deputy Commissioner
Industrial Commission of Virginia
RE: RayC. Berry

I.C. F1'. No. 518136

Fred D. Robtnson. M.D. - QualificationsMedtcal Degree from University 01 Virginia 1958
Diplomate 01 Board of Family Practice
Diplomate of Board of I~ternal Medicine
Diplomate of Soard of C~rdtology
Director Coronary Intensive Care Unit - MeV
Assistant Professor 01 Interna' Medicine - MCV
Specialty Practice at Present Time - Cardiology

This is to state that I first trelted t~. Berry tn OCtober 3,
1916. at the Medical Colleg& ~f Virginia, whlre he was admitted with
a large heart attack(~yocardial inf.rction). He was in the Medical
College froa 10-3-76 to 10-24-76. His hospital course was complicatedwith I life threatening arrhythmia ventricullr tachycardia late in his
hospital course. His myocardial infarction involved both the inferiorwall and anterior wall of his left ventricle. He had noticed some
chest pains while fighting fires prior to his heart attack. Mr. Berry
has a total incapacity to perform hfs duties as a firefighter. Thiswill be a permanent disability. His present med1catfons are Quinidex
300 mg. b.1.d. to prevent occurence of his lffe threateninq arrhythmia,
Isordl1 5 mg. before each ••al and at bedtime to improve his coronarycirculation and Nitroglycerin to take pm fn else of bad Ing1na attack.
In the n••r future he will enter in the Cardiac Rehabilitation Program
at the Medical Coll.ge of Virginia.

Yours truly,

&/.~/f'/f'4 //,7'etJ
Fredfo:Rob1nson, M.D. .
DirectorCoronary Intensive Care Unit
Medical College of Vfrginia

FOR/clj
cc: Michael S. SheltonCohen, Abeloff and Staples
I1t"'''s l.ndla~19 Appendix Page 13
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MEDICAL COLLEGE OF VIRGINIA
VIRGINIA COl\1MONWEALTH UNIVERSITY
Mev Station • Richmond. Virginia 23298

February 11, 1977

Mr. Danneh1 Aldridge, Jr.
Harris, Aldridge, & Pigeon
110 North Second Avenue
Hopewell, Virginia 23860

Dear Mr. Aldridge:

I have revie\ied the information provided me regarding Ray C. Berry
vs. Board of Supervisors of Henrico County (1). On the basis of the bfor.'
mation provided, it is my medical opinion that the "heart attack" Mr. Berry
sustained on October 3, 1976 is not an occupational disease arising from
his employment as a fireman. ~ly opinion is based on the following rca~on5:

'111e"heart attack" Mr. Berry sustained was an acute myocardial in-
farction. A myocardial infarction is a process in which a po:ction of the
heC'.rtmuscle receives inadequate blood supply, and necrosis (death of
";:issue)of the heart muscle occurs . In the United States, the most common
cause of the inadequate blo'od supply is al:lienrsd0l"lJs.rSO-r- tire'. cO'rorlqry
arteries. This process narrows the arter~l:es-or Lj'w liec:.:l-r.-.etlIi:rrimit:; the
Hl1'otint of blood that can be provided to the he<lrt muscle.

Atherosclerosis is a process of lon.z durati~, present for many
years in a person before the process becomes clinically e~id~lt by the
development of a myocardial infarction, or some other clinical condition
(such as angina pectoris).

It is gen,;n-ally~accapted that in most cases the worsening of the
underlying disease process (atherosclerosis of the coronary arteries) to
the point at \-:hichclinical ischemic events (myocardial infarction, angina
pectoris, arrhythmias, sudden death andlor heart failure) occur, represents
the natural progression of the diseas~ process. In a few cases unusual
physica.l and/or emotional events may aggravate the process and produce Ci
clinical event. . ..

The relationship of this disease (atherosclerotic coronary artery
disease) to an occupation coul~ oc~ur in one of several ways.

- ~ ~)

A. A particular occupation produces or is a factor in prodllcing
the atherosclerosi~ or i~ a factor in accelerating or worsening
the underlying pathological process of atherosclerosis (is
causative).

B. Activity of a particular occupation brings to light (surfaces)
a cardiac problem ~vhich \Vas previously subclinical anel/or
tolerated.

Appendix Page 14 So.
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r.fr.Dannehl Aldridge, Jr.
February 11, 1977
Page T\vo

C. A particular event or unusual activity of the occupation initiates
. (precipitates) and/or aggravates a 'particular clinical event.

In the case of Mr. Berry, each of these can be examined and rejected as
reasonable medical probabilities.

Atherosclerosis is a chronic process of unknown etiology but probably is
caused by many factors. Factors which are known to be associated \ilth an increased
risk of development of clinical coronary heart disease (atherosclerosis) include
familial history of premature atherosclerosis, sex (male), abnormal serum lipids
(cholesterol and/or triglycerides), hypertension, cigarette smoking, obesity, and
diabetes mellitus (4). '

It is noted in Mr. Berry's record from the Health Testing Center/Virginia
Commonwealth University on August 24, 1973 that there is a family history of heart
trouble (siblings and parents) and th~this rather died under the age of 50 years.
It was also noted by the patient that he was a "heavy smoker", but his cholesterol,
blood sugar, and blood pressure were normal. In addition, his weight, in 1973 was
recorded at 187 pounds and his height was 68 inches. Th~ upper limits of ideal
weight for a person of his height with a large frame would be 166 pounds and for
a medium frame 152 pounds . ' His weight, therefore, was bettveen 114 percent and
124 percent above above his ideal weight depending on his frame size.

It must be emphasized that less than half of the patients with coronary .
heart disease have these major identified and accepted risk factors. The absence
of such risk factors does not mean that the disease tvi11 not occur because other
factors as yet unidentified may produce the disease.

There is no specific occupation that has been clearly identified as in-
creasing the risk of coronary heart disease independently of other risk factors (2).
I am not a\vare that there is evidence of increased incidence of coronary heart
disease in firemen compared to other occupations. Even if such increased incidence
were found, such incidence in itself does not "prove" causation by occupation of
the disease since personality factors or othersocio-economic factors which may
be related to the selection of the job of firemen may playa role.

Mr. Berry alludes to the possible"'hypertension" associated with every
fire call, and I assume he refers to "stress" when using this word. I believe
he implies that fire calls may be 'associa'ted with "stress" or "tension" and thus
may have been related to the development of his heart disease. There are no
definitive data in man to establish a relationship bet\~een stress and the develop-
ment of atherosclerosis (2). There are studies which have shown some relationship
between the development of coronary heart disea~e and certain social and psycho-
logical factors. These 'include socio-cultural mobility, social and educational
incongruity, personality behavorial patterns, and specific life events, none of
which rclate to the specific occupation as such. Therc seems to be no definitive
medical knowledge to indicate that ~1r. Berry's, job as a fireman was a factor in
producing or worsening atherosclerosis.

In regarding items Band C above, tIlere is no evidence presented to indic~te
that the clinical event of "heart attack" \v41srelated to any specific event of his
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Mr. Dannehl Aldridge
February 11, 1977
Page Three

(

occupation but indeed occurred at horne following a two week period during which
Mr. Berry only worked one day and that day one of routine duty.

Mr. Berry states that he had had no previous history of heart disease and
presents evidence that he was tested for hypertension in August 1973 at the Health
Testing Center, Virginia Commonwealth University. The results of that study showed
a normal electrocardiogram and a normal. blood pressure. He states that he had a
stress test but no such test is indicated in the results from the Health Testing
Center ,.,hichare available to me. The presence of a .normal electrocardiogram does
not exclude the presence of coronary atherosclerosis. As ~as been noted, this is
a progressive process and becomes clinically evident only after it reaches a
particular state in a particular patient. Prior to that time', routine laboratory
tests will not exclude'itspresence. Even after certain clinical events have
occurred (e.g., development.of angina pectoris), the routine laboratory studies
may remain normal. '

There are exercise stress tests which can be administered to individuals
"to surface" subclinical disease. We have no evidence to indicate that Mr. Berry
had such a test. A normal test would not have entirely excluded disease since
there may be a false-negative test (a normal test in th'e presence of significant
coronary artery disease or risk of development subsequent to coronary artery
disease). False-negative tests occur in between 65 percent and 33 percent of
cases depending on the type of testing used (double Masterst t\vo-step and Bruce
nlulti-stage maximal treadmill exercise test, respectiveiy) (3).

'To be "found free from •••. heart disease" would require at least maximal
exercise stress testing and if negative, consideration of coronary angiography
(X-ray pictures of the coronary arteries) shO\ving normal vessels before one could
be certain that coronary atherosclerosis was not present at the time of employment.
Even if this were shown, the subsequent development of the process does not mean
cause of the process by the occupation.

It is on the basis of the above medical information that I believe in all
probability that the heart attack of ~lr. Berry \.,asnot related to his employment.
It is my medical opinion that his heart attack was due to the natural progression
of the underlying disease process.

since7lLa >-;/,.....{l-r----~
David B. propert~
Associate Professor of Medicine (Cardiology)
Co-Director, Heart Station.
f-1CVHospitals

rs
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1A. Report of examination on Ray C. Berry - Health Testing Center, Virginia
Commonwealth University - August 24, 1973.

B. Letter to B.V. Noble, Jr. from A.H. Kinzie regarding work schedule and
activity of Ray Berry, September 18, 1976 - October 2, 1976.

• C. Written statement by Ray C. Berry.
D. Dept. of Workman's Compensation, Employer's first report of accident

(Form #3). Dated October 9, 1976 on Ray C. Berry.
E. Dept. of Workman's Compensation, Attending Physician's Statement. By

Fred D. Robinson, ~I.D.,dated November 3, 1976, on Ray C. Berry.
2. Proceedings of the National Conference on Emotional Stress and Heart

Disease. 'J. of South Carolina Medical Association, Vol. 72, February
1976 supplement.

3. Bruce, R.A.: Progress in Exercise Cardiology. In Yu and Goodwin.
Progress in Cardiology, 3:113-172» 1974.

4. 'Blackburn, H.:
Heart Disease.

Progress in the Epidemiology and Prevention of Coronary
In Yu and Good\"in. Progress ,in ~ardiology, 3:1-36, 1974.
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CURRICULUM VITAE

PERSONAL INFORMATION:

1.1 David Boyd Propert, M.D.
1.2 March 15, 1933, Philadelphia, Pennsylvania
1.3 U.S. Citizen
1.4 227-42-0857
1.5 Married, 2 children
1.6 7711 Lake Shore Drive, Richmond, Virginia 23235

telephone number 272-0735
1.7 P.O. Box 882, Medical College of Virginia, Richmond, Virginia 23298

LICENSURE:

2.1 Pennsylvania and Virginia (license number 19753, June 13, 1969)
2.2 American Board of Internal Hedicine, September 23, 1966
2.3 American Board of Internal ~Iedicine, Cardiovascular Disease, October 21, 1975

EDUCATION:

Jefferson Medical College, Philade~phia, Pennsylvania - M.D. (Physiology Price -
Alpha Omega Alpha) - 1954-1958

University of Richmond, Richmond, Virginia - 1950-1954- B.S. (Chemistry)
(Phi Beta Kappa - Omicron Delta Kappa - Chemistry Price - 1954)

HILITARY SERVICE RECORD:

U.S. Naval Hospital, Key West, Florida - ~ledica1 Officer, Medical Service 1962-1964 -
Lieutenant Commander

U.S. Naval Reserve - Commander - 1964 to present

POSTDOCTORAL TRAINING or SPECIAL EXPERIENCE:

Veterans Administration Hospital, Richmond, Virginia, Research Associate, 1965~1967
Veterans Administration Hospital, Richmond, Virginia, Resident Cardiovascular

Diseases, 1964-1965
Washington Hospital Center, Washington, DC, Resident Internal Medicine - Chief

Administrative Resident, 1961-1962
Washington Hospital Centet, Washington, DC, Resident I~ternal Medicine, 1959-1961
Washington Hospital Center, Washington, DC, Rotating Intern, 1958-1959

ACADEMIC APPOINTIIENTS :

Associate Director, ECG-VCG Laboratory, ~ledica1 College of Virginia, 1972 to present
Associate Professor of Hedicine, Medical College of Virginia (VCU), 1971 to present
Chief Cardiovascular Section, Medical Service, Veterans Administration Hospital,

Ricllmond, Virginia, 1969-1972
Assistant Professor of r-ledicine,r-ICV/VCU,1967-1971
Chief, Cardiovascular Laboratory, Veterans Administration Hospital, Richmond, Virginia,

1967-1969
Instructor in Medicine, ~ICV/VCU, 1965-1967

Appendix Page 18



c,

7. NEMBERSHIP - SCIENTIFIC, HONORARY and PROFESSIONAL SOCIETIES:
Fellow, American College of Cardiology
Fe11m't' , Council on Clinical Cardiology, American Heart Association
r.lember,American College of Physicians
Richmond Academy of Medicine
Medical Society of Virginia
Society for Health and Human Values
Richmond Society of Internal Medicine

8. ~ln1BERSHIP IN CO~IMUNITY ORGANIZATIONS:
Richmond Area Heart Association (Board of Directors 1967-1977; Chairman, Professional

Education Committee 1968; Member, Research and Education Committee 1974; Cha.ir-
man, Research and Education Committee 1977)

Ruling Elder, Bon Air Presbyterian Church
Church Leadership Consultant Bank, Hanover Presbytary
Joint Administrative Committee of Joint Office of Worship, Presbyterian Church

in u.S. (Treasurer)
Board of Directors, Virginia Institute of Pastoral Care Inc.
Board of Directors, Presbyterian Outlook, Inc.

9. SPECIAL AWARDS:
Outstanding Teaching Award by Class of 1973 - 1971
Faculty Good-Guy Award by Class of 1972 - 1972
Top Ten Teachers Award (1971-72) by Class of 1974 - 1972
Teacher of the Year Award by Class of 1976 - 1974
Teacher of the Year Award by Class of 1977 - 1975
S.A.~f.A. Golden Apple Award by Class of 1976 - 1976

-0. l-IAJORCOMMITTEES:
~lember, Department of Medicine, M-III Clerkship Committee (Coordinator - f'.f-III

f'.ledicine"Core Curriculum") .
Co-Chairman, Combined Curriculum Committee, Introduction to Clinical Medicine,

1973-77
Chairman, M-II Cardiovascular System Committee, 1969-1972
Co-Director, M-II Cardiovascular System Curriculum, 1973
Co-Chairman, Combined Cardiovascular System Committee, 1974-1977
Coordinator, M-IV Cardiopulmonary Surve)" Elective, 1972-1975
Member, Professional Advisory Con'unitteefor Patient Counseling Program, School of .

Allied Health, Health Sciences Division, VCU
Chairman, Coronary Intensive Care Unit Advisory Committee
~Iertlber,University Assembly, 1976

OTHER SIGNIFICANT SCHOLARLY,' RESEARCH or AD~IINISTRATIVE EXPERIEf',;CE:
None
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Hearing before Deputy Commissioner HINER at Richmond,

Virginia on February 14, 1977.

DEPUTY COIvIHISSIONERHINER:
We are here on Mr. Berry's application filed December

9, 1976. Mr. Shelton will you state the basis of your claim and

what you are claiming?

MR. SHELTON:
The basis of the claim is that Mr. Berry suffered a

heart attack on October 3, 1976, which we alleged to be connected

with his occupation and therefore under the presumption and work-

men's compo statute.

DEPUTY COMMISSIONER HINER:
All right. Mr. Aldridge, would you state your defense

for the record?

MR. ALDRIDGE:
Yes, Your Honor, I wish to state that the defense is

varied in view of the novel situation presented to me at least

and therefore I wish to assert - first - that there was no injury

by accident within the meaning of the law. Second - that there

was no - is no occupational disease as defined by the law. Third

that these is - the claimant does not - will not show by the

evidence he comes within the provisions of 65.1-47.1 Code of

Virginia 1950 as amended and further that the section itself is

unconstitutional under the laws and Constitution of Virginia for

various reasons which I will not attempt to set at here but I

wish to assert that in the record at this time for future reference.

* * *
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.,,:

TESTIMONY OF ~m.BERRY; BY MR. SHELTON (page 4):

Q. At the time that you came to your employment with the

County of Henrico were you given a medical exam?

Yes, sir.

MR. SHELTON: We offer a certificate I've

marked Claimant #1 by Dr. Smith, which

happens to be the pre-employment physical

given by the County of Henrico. I've

provided Mr. Aldridge with a copy.

MR. ALDRIDGE: For the record and simply

for the record I object to the admission

of tDat examination for the reason that

it does not appear to apply with the

provisions of ~65.l-47.l which seem to be

specific about such examinations with

respect to employment with the fire

fighting departments of the various coun-

tries in the Commonwealth.

DEPUTY COMMISSIONER HINER: All right, I'll

take it subject to a later ruling on your

objection.

Q. Mr. Berry during your course of employment with Henrico

particularly in 1973 did you have an occasion to go to M.C.V. to

the M.C.V. Testing Center?
A. We were all called to the Testing Center.

Q. When you say "we were all called" everybody in the

fire department.

A. I assume everybody in the fire department.
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A.

Q. And could you describe just.the day that you went

down for the test, did you come down to M.C.V.?

A. M.C.V. for the Clinic that they have down there.

Q. Did you submit yourself to all of the tests that were

requested of you?

Yes, sir.

MR. SHELTON: I have marked this Claimant

#2 the copy of the M.C.V. test result were

provided the County of Henrico.

MR. ALDRIDGE: The same objection for the

same reasons.

DEPUTY COMMISSIONER HINER: The same ruling.

Q. As as - at the time that you took the test did they

offer you the opportunity to have the medical test results for-

warded to your family physician?

A. They sent it to my family physician.

Q. They offered you that opportunity?

A.

Q.
sician?

A.

Q.

A.

Yes, sir.

And did you have the results sent to your family phy-

Yes.

What is your family physicians name?

Dr. Mitchell.
MR. SHELTON: I believe already in the record

is a report from Dr. Mitchell with references

to his having received the test results.
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DEPUTY COMMISSIONER HINER: Dated February 3,

'77?
MR. SHELTON: Yes, sir.

Q. Mr. Berry could you then address the events of October

3, 1976, were you employed by the County of Henrico on that date?

A.Yes, sir.

Q. Would you describe what happened?

A. Well, I got up that morning and went to visit my

brother for a little while, left my brother's house, came home and

I laid down for a short while. I was planning on getting up

watching a ball game on television. When I got up a couple of

hours later and suffered these pains and then we called the rescue

squad and went to the hospital.

Q. What hospital did you go to?

A. M.C.V.
Q. Do you know what doctor examined you at M.C.V.?

A. No, sir. I can't recall the interns that were there

and the doctors when I first got there I don't know, it was

several of them, I don't recall all of their names.

Q. How long were you at M.C.V.?
A. I was admitted October 3 and I think it was the 23rd

that I got out.
Q. And during this stay at M.C.V. did you come under the

care of Dr. Fred D. Robinson?

A. Yes.

* * *
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TESTIMONY OF MR. BERRY; BY MR. SHELTON (page 8):
Q.

A.

Q.

A.

Q.

Are you presently under the care of Dr. Robinson?
Yes, sir.

And on Dr. Robinson's advise hav~ you returned to work?

No, sir. I haven't returned to work.

Has Dr. Robinson talked to you about returning to

your duties as a fire fighter with the County of Benrico?
A •.

return.

Q.

tion?

A.

Q.

He said I could never return as a fire fighter, never

And did he say this was a result of your medical condi~

Yes, sir. He did.

What prognosis does Dr. Robinson have for you? Are
you in any kind of a program now?
A. He has me lined up for some type of therapy they

are suppose to contact me later this month for the therapy.
Q. What has been his present advice to you now in regards
to your activities?

A. He says just to take it easy, not to become excited
and no physical exertion.

BY MR. ALDRIDGE (page 9):

* * *

Q. Now, Mr. Berry was your duty, if any, on the 2nd day
of October? of '76?

A. That was the last day I was on duty, as a fire fighter.
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Q. You were on duty or off duty that day?

A. october the 2nd, are you speaking of the last day I

was on duty.
Q. Sir, as I understand it you had your heart attack

at home on the 3rd.

A. The morning of the 3rd, that's right.

* * *

A.

TESTIMONY OF MR. BERRY (page 14)

MR. SHELTON: He worked even days from

September 4th through September 16th. Was

off September 17th through September 28th.

Was working on the 30th, was off the 1st,

2nd, and 3rd of October.

That is correct.
MR. SHELTON: I am sure that my records

come from somebody going back to the Engine

House the same way yours did. I would

stipulate to that.
MR. ALDRIDGE: So, that as you understand

it is the correct sequence of events?

A. Yes, sir. It is hard to recall all of these days it

has been a right smart while and I've had alot happen to me

since then.
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Q. Now, Mr. Berry, do you recall having an interview with

a young man by the name of Noble, who is representing the insurance

company, Lumbermens Insruance Company?

A. Yes.

Q. Do you recall that he took down a written statement

which you signed which was initialled by you?

A.
Q.

A.

Yes, sir.

Various places throughout the interview?

Yes, sir.

Q. Does this appear to bea copy, a machine copy of the

report or the interview record that was made that day he inter~

viewed you?

A.

Q.

Yes, sir.

MR. ALDRIDGE: Does the Commission have

the original?

DEPUTY COMMISSIONER HINER: No, sir.

MR. ALDRIDGE: I offer a copy in lieu
of the original and if the original is

necessary I will try to obtain that from

the carrier.
That statement was very carefully read to you, was it

not?
A. Everything he read to me.
Q. And you went through it and where you saw ~ny inaccuracies

they were changed and initialled by you where those changes were

made?

A. Yes.
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Q. Now, this examination that you underwent in 19-- when

was it that you had the examination at M.C.V.?

A.

Q.

A.

Q.

At the Clinic at M.C.V.?

Yes.

Was in 1973' I believe.

That was after you had been at work for sometime

with the County.

A.

Q.

Yes, sir.
What was your understanding as to the purpose of that

examination when it was made?

A. It was an examination that I understood everyone had

to take that worked for the fire department.

Q. You don't know whether it had to do with anything with

your retirement or your disability so far as your retirement plan

is concerned?

A. I really couldn't say. We were told we had to take it

it was required of everyone.

Q.

A.

Q.

So, you really don't know what the purpose was?

No, sir.
Did you have another one earlier than that? Another

physical examination in connection with your employment?

A. Yes, sir, I had one before I was employed by the County.

Q. Before you went there?

A. Before I went to work for the County.

Q. Do you know what the purpose of that particular one

was?
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A.

Q.

A.

Street.

Q.

A.

That is to see if you qualified for the fire department.

That also was at M.C.V.?

No, sir. That was down at the County Building on Main

Do you know who performed that examination?

I know the fellow's name but I can't recall his name

the, county doctor at that time.

Q. Some doctor, who is employed by the County?

A. He is the County Physician at that time.

Q. All right, sir.

A. Smith, I believe was the doctor's name.

* * *

Yes.

BY MR. SHELTON (page 18):

Q.When you took the test in 1970, your pre-employment

physical.

A.

Q.

A.

Q.

A.

Q.

You submitted to every test that the County requested.

Yes, sir.
And the same at the M.C.V. physical in 1973?

Yes, sir, Both of them.
Since the heart attack on October the 3rd has the

County or the insurance carrier requested you to submit to any

independent medical examination by some other doctor?
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A.

Q.

A.

No, sir.

They have not requested it.

No, sir.

* * *

DR. DAVID B. PROPERT, WITNESS (page 20)

BY MR. ALDRIDGE:

Q. State your name, occupation, and your address?

A. My name is David B. Propert, I am a physician, my

office address?

Q. Yes.
A. Medical College of Virginia.

Q. What field of medical practice are you engaged in,

Dr. Propert?

A. Cardiology.

Q. How long have you been so engaged in that field?

A. Since 1962. Correction since '64.
Q. How long have you been so engaged at the Medical College

of Virginia?

A.

Q.

I've been at the Medical College of Virginia since 1972.

Since 1972?
A. Yes. Prior to that I was a faculty member and on the

staff full time at the Veterans Administration Hospital.
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Q.

A.

MR. SHELTON: Excuse me, I don't have any

problem with his qualifications, if that

will save any time.

MR. ALDRIDGE: I'd like to offer these

for the record for whatever purpose they may

serve in the record. The qualifications and

background of the physician.

What is your current status at M.C.V.?

I am Associate Professor of Medicine and a Co-Director

of the Heart Station.

Q. You engage in teaching students at the Medical College?

A. I teach students, I do students and post-graduate

students and also do some small amount of practice.

Q. You do some practice there.

A. Yes, sir.

Q.

A.

Q.

A.

What field do you teach in, primarily?

Cardiology.
And what field do you practice in?

Cardiology.

* * *

A. Let me look at the first phone call. The first phone

call discussion I had with you was the 12th of January.

Q. This year?

A. This year.
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Q. All right, sir. Were you furn"ished certain copies of

medical records and file material that I had available to me?

A. Yes.

Q. Now, the report you have filed today - that has been

filed here today which you prepared dated the 11th day of February,

is that the report I received from you late Friday afternoon?

A. Yes, sir.

Q. Late Friday afternoon was the first time that report

was available was it not.

A. That's right. It was typed Friday morning and became

available Friday afternoon.

Q. And appended to that report is an addendum which -

does that indicate the various items that were taken into considera-

tion by you in arriving at your conclusions in this reports?

A. Yes, sir. Items lA through IE are the material you

had supplied previously.

Q. All right, now, in addition to what was furnished to

you, you have been here in this courtroom this morning and have

been sitting next to me where you could see, observe and hear the

claimant testify.

A.

Q.

A.

Q.

said?

A.

Yes, sir.

Is that correct?

Yes, sir.
And were you able to hear clearly every word that he

Yes, sir.
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Q. Based upon the testimony of the claimant and the evidence

that has been presented to you for your examination and considera-

tion do you have any medical opinion as to causal relationship

between the myocardial infarction suffered by Mr. Berry and his

employment as a fire fighter for the pepartment of Fire of Henrico

County?
A. Yes, it is my opinion that his myocardial infarction

did not arise out of his employment but was the result of natural

progressing of his underlining disease process.

Q. What was that underlining disease process?

A. Atherosclerosis of the coronary arteries.

Q. In your experience as a Cardiologist is there any known

cause of this malady you just referred to?

A. Artherosclerosis?

Q. Yes, sir.
A. There is no single known cause, it appears to be a

disease of any which is associated with many factors which make

a person have an increased risk but there is no single cause of

Q. Is it a disease, doctor, to which the general public is

exposed?

A. Yes, sir.
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and this disease as a cause of the underlying artherosclerosis.

Q. r show you this three page report with the addendum

dated February the 11th and signed by you, is that a report

prepared by you personally?

A. Yes, sir.

* * *

BY MR. SHELTON:

Q. Doctor, r believe, in your report you state that the

disease - you cannot attribute a particular risk factor to the

disease because and r quote "because other factors as yet un-

identified may produce the disease." There is no studies telling

the types of things that could produce this disease, sort of an

open ended scale of what the risk factor is in generating this

disease might be?
A. There are many studies trying to relate certain risk

factors to the disease of which rive outlined clearly increase

one's risk but it may be that the basic underlying factor has

never been identified.

* * *

Q. But there is no direct study that goes with exertion, a

period of exertion as opposed to a period of non-exertion or an

occupation involving --

Appendix Page 34



A. I am not sure what you are asking. Studie$ have indi-

cated that people who seem to be more active jobs physically

active all other things being equal seem to have less risk of

developing the process.

Q. Is there any study that relates the advent of this

disease to a stress factor like the kind of stress factor you

would imagine in a fireman, a sudden emergency type situation or

stress factor?

A. As far as the underlying atherosclerosis is concerned

I don't think that has been shown.

Q. It has never been shown one way or the other?

COMMISSIONER HINER: The answer is No.

A. No.
Q. And I believe you reported ~n a couple of occasions you

just list there is no definite data in man to establish a relation-

ship between stress and development of the disease, there is no

definite medical knowledge to indicate this one particular job

was a factor in producing or worsening - there is no medical

knowledge or definite data to the contrary either, is there?

A. Not that I'm 'aware of.
Q. That would disprove that this sort of thing would either

reduce the disease or worsen the disease.

A. That's right.
Q. Now, when you are talking about the exertion is there

any study that relates exertion to a worsening of the disease

as opposed to the production of the disease?
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A. There is no indication that the underlying disease

progression of atherosclerosis is worsened by effort. There is

no question that a particular extreme effort at a particular time

can surfact underlying disease but there is no evidence that per

se causes a progression in the atherosclerosis. It only converts

a non-clinical to a clinical situation. Surfaces a disease that was
not previously surfaced.

Q. SO, that instead of your just having the disease and

still being able to function it comes a sort of a head, and an

event such as a heart attack occurs. Do I understand your
writings to contain that?

A. A particular exertion at a particular time could
precipitate an event.

Q. Could it worsen the condition without precipitating it?

A. There is no evidence to that.

Q. Any evidence to disprove that?

A. There is no direct evidence. There is indirect evidence

to indicate because the way most persons have heart attacks, that

most of them are unrelated to any specific exertion or unusual

activity. In other words, most people have their heart attacks
during their daily activities.

Q. Unrelated to exertion?

A. Unrelated to specific exertion.

Q. It is my understanding from the way you described the

process of the disease that there isa sort of closing of the

arteries leading into the heart, is that sort of a laymen's --

A. That is correct.

Appendix Page 36



Q. --simplification. would, in your opinion, exertion

bring on the advent of a clinical event, bring on or produce a

clinical event as opposed to producing disease and at all increase

the probability or increase the likelihood or increase the

period that in which a person would get - have the disease but

would not have a clinical event?

A. I am not sure which of those you want me to answer.

Q. Well, is anyone of them wrong?

A. The person can have the underlying process and having

unusual exertion could precipate an event at that particular

point in time. No evidence that heavy exertion'will make that

person more likely to get the event earlier in life than he would

have otherwise.

Q.

A.

There is no evidence to indicate this.

DEPUTY CO~rnISSIONER HINER: The answer is No.

No.

Q. Any evidence to disprove that the exertion could bring

on a clinical event quicker in the future although not produce a

clinical event at the time of the exertion?

A. I guess no.
Q. No. From - the last point that I have is that from

the last page of your report you indicate some of the tests that

would be required in order to show that a person was found free

from heart disease, could you describe for me some of these

procedures that you layout here that you don't feel were

performed in the M.C.V. testing?
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A. The requirement to say someone is free from this disease

would require a test so sensitive that an abnormality indicates

the disease and there are no false negatives, I mean, somebody

could have the disease and this test would still be negative.

The tests I listed are stress test, exercise test which are - a

person is either walked on a or over a set of steps for as I've

so called the Masters' two step or is put on a treadmill exercise

at varying degrees depending on the parti~ular test. The attempt

of this is to bring out electrocardigraphic abnormalities that

would not be there at rest. A positive test would be suggestive

but not diagnostic of underlying disease. A negative test does

not rule out disease as I've pointed out cause there are such

things as false negatives. The next step it seems to me if you

had a negative and you wanted to unequivocally rule out the

disease would be actual pictures qf the coronary arteries.

Q. To your knowledge are these routinely performed over

atM.C.V. on patients for the type of testing procedure or just

a general physical examination?

A. No, they are not.
Q. They are not. The degenerative process that you have

had an opportunity to review Mr. Berry's records could you give

any kind of estimation on the length of time that it took for

his disease to generate whether or not test results should

have been returned positive in 1973 or in 1970, when the two

examinations which have been introduced.
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* * *

MR. SHELTON: (page 31)

I don't like to reserve the right to provide

some rebuttal evidence, I was not aware of

this report or the doctor's testimony until

this morning. I would like to have the

right to have Dr. Robinson, who is the

treating physician, who's reports have

already been listed in the record to refute

some of this information and comment on

whatever and use it as rebuttal evidence.

MR. ALDRIDGE: Object.

DEPUTY CO~rnISSIONER HINER: You want to take

Dr. Robinson's deposition didn't you?

MR. ALDRIDGE: I reserved the right to do

it, yes. Which is normal and customary.
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DEPUTY COMMISSIONER HINER: Will, I am

asking you now, do you want to?

MR. ALDRIDGE: If we are going to get into

I'll withdraw that, to that extent,

that is to say if we come back and forth

producing evidence and then rebutting evi-

dence I certainly don't want to go along

in screwing this record up to that point.

So, I will withdraw the reservation or

request for reservation to cross-examine

these other two physicians.

DEPUTY COr~1ISSIONER HINER: I have a feeling.

Mr. Aldridge being brought in here this

morning and your having been in contact

with the Dr. Propert since January and in

light of the

MR. ALDRIDGE: January the 11th, I believe
it was.

DEPUTY COMMISSIONER HINER: And in light of

Rule 17 of the Commission of which you are

familiar these reports not having been

filed earlier I am inclined to go ahead

and overrule your motion to deny his right

to bring in --

MR. ALDRIDGE: All right, sir. I would like

to reassert the right to cross-examine.
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DEPUTY COMMISSIONER HINER: It is your

right, okay. I'd like to have a time here,

though as to when this is going to take

place cause I don't want to in light of

this evidence delay this any longer than

either of you gentlemen.

MR. ALDRIDGE: I had requested two weeks,

fourteen days.
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MR. SHELTON: For the record, we are taking
the deposition of Fred D. Robinson, M.D., and it is
a deposition to be submitted in evidence to the
Industrial Commission of Virginia in the case of
Ray C. Berry versus Henrico County, Division of
Fire, Industrial Commission File No. 518-136.

DH. FRED D. ROBINSON, a witness called by

:1 the plaintiff, first being duly s\olOrn, deposes and says, viz:

'! DIRECT EXAHINATION
,,'
f., DYl.1R. SHELTON:

Q Dr. RObinson, would you please state your
full name for the record?

Fred D. Robinson.
Q

A

J~ld what is youz' present position?
The Director of the Coronary Intensive Care

Unit at the Nedical College of Virginia.

Q Very briefly, Dr. Robinson, can you state
some of your background and quali fications?

A r graduated from medical school at the
Universi ty of Virginia. I took a year of rotating internship

at the Universi ty of Virginia Hedicul School, and a year of

OB/GYNat Wise Memorial Hospi tal, United Mine Workers Hospital r
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Then,
t\r:O

PHONE G4iJ -2201

I believe on the document you sent in to the

And you are a member?
Right.

A Diplomate of '(.he Puner-icon Goard of Cardi-

The A.M.A., the Southern Medical Society,

Are you fiimjliar with the case of Ray C.

Yes, sir.

Mr. Derry was admitted to the Coronary In-

Can you please state how you became familiar!
I

!--------------------------.-~------_.------.--_._,-.---- -- --_ ..__._ ... _-, I,'
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cardiology at the Medical Colle:ge of Virginia.
Q And what is your present specialty?
i\ Cardiology.
Q Do you hold any position tllith any profes-

A

Q

Q

A

1\

Q

A

Q

A

sional organizations?

Richmond Academy of Medicine, Virginia Academy of Family
Practice, American Academy of Family Practice.

Commission there was some reference t.o Cl. Doard 01 Cardiology?

ology. A Diplomate of the Amer ieiin Board of Family Pl'E,ctic:e,

Een:-y?

;;na a Diplomate of the A.'nericanBoard 01. Internalt'ledici!l'2;.

with it?

tensive Care in the fledical COl:!..r2~lt::' nf 'h.rgir,j.w. on Oct:ob~r 3,
1976, and became a patient. of mine at that tine, during his
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ho~pital stay at the Medical College.

myocardial infarction.

until October the 24th, 1976.

your diagnosis of Mr. Berry's prob1en~, if any?
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Q

A

Q

hospitalization?
A

Q

A

Q

Is he presently under your care?
Yes, he is.
Now, what were the dates of Mr. Berry I s

He was in Medical College. from October 3rd

And on his entry to the hospi tal, what was

He had a heart attaci~ knovm as an acute

Could you give a little detail as -towhat
i" ::your examination revealed when he came in?

ii

A He was admitted with mild heart failure,
l.) was having pain and was having pr~maturc ventricular contrac-

tions or ectopic heartbeats.

1:-;

Q

A

Q

A

p~d he was admitted to--
To the Corona1~ Intensive Care Unit.
And how long was he there?
He was in the Coronary Intensive Care Unit

;

t

a few days, and then trans ferred up to the medical f loer.
Q During his stay in the hospital, was his

::-\ stay uneventful, or .....•.as it cOInplicat.ed?
He did have a complication. The day he was

~~.-)to be discharged, he developed ventricular tachycardia, '.vhich
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What is his present
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sir.

Right.

AndHr. Berry, in your case history and

Andyour current diagnosis of Mr. Berry?

And his inability to return to work, was

Based upon his stay in the hospital, and

Whenyou say to dilate the vessels -- to

Yes, he is.

No, he ha.s not.

Yes,

Yes.

,

I
I
I
I

i

I
'1'0 your knCMledge, has he returned to work? I

Is he under medication?

A

A

Q

Q

A

A

Q

Q

Q

them wider, is th.at what you mean?

informed you he was a fire fighter with the llenrico Fire

I;cpartment?

make

status?

medication to dilate the vessels, and aspirin.

'iil
Ii
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I','I You say he was still under your care.
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:!

we consider a life-threatening arrhythmia.

I

the evidence and the examinations that you have made of

Hr. Berry I will he be able to return to his duties as a

fire fighter?

I would not advise him to return to his

duties as a fire fighter.
;:

Fl Ii
.-----ir---- ...------ ..

Q
I

And his inability to return, .\vould t,hat I
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arteriesl

I

He had atherosclerosis or hardening

As a fire fighter, yes.

That is correct.

Is there a medical term for the condition

Yeo.

AndYOu wore able to determine that the

A

A

Q

, Q

that he had?

of the arteries, involving the coronary arteries, the
of the heart.

Iii

II
II

=~o=~~~=i,l:~'f. F. D. Robinson - Di~~~=, __=_=_=,_= =__,__:-;.=:...===:=- -_7_,==-=+ __:
~ . III !Ii
i:

Ii be permanent in your opinion?
,I

~~ II
I:
Ii

.3 /1 Q Andhas he been given any rehabilitatiOn!
1/ program to date? I
~ :

" I! A He is to be entered into the rehabilitation I
!/ j

,: II program with the l-1edical College of Virginia. He is awaiting i

./1 a slot to get into that, program. II
,: II Q It. s my understanding from the medical

II testimony that was presented at the hearing, and the medical ,I
!iI II testimony that you presented, that Hr. Berl:YI s ailment wasII

Ii
11 I' caused by lack of oxygen going to the heart, is that correct?I:

"1:": I
Ii.
p
;'

Ii
Ii
ji
i!
II

Ii
!:
j ~
I,

i:

i'
"i!
i'I'
d1:: J;

I~J heart attack was caused by this disease, atherosclerosis?

of the heart attack. I:
I
i
I
I

I
I
I

Yes, that was the etiology or the cause

To your knowledge, is there any cause for

'l'here is. There al:'e certain risk factors,

"' - " ..._- "-'-_. ---"--'~"'-' -, . " ..'" ,. -.-.-_ ....

A

Q

A

this atherosclerosis?

-I,;

,,'-"

:Z:) those being high blood pressure, elevated cholesterol in the
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I
i
Ithe IofYou say that cigarette smoking is one

~'1hatis the correlation bebreen cigarette srook-
Q

family hintory of:' heart disease.

ing and the development of the diseas0.?
risk factors.

blood, cigarette smoking, baing overweight, lack of ex~rcise,
II
I:
I

1/

II
II
II

I
,J

2

h This mo~tly causes arrhyth~iu or sUGcen
i death with a heart attack, cigarette smoking involved in
8 heart attacks.

Q l~en you say arrhythmia, are you referring

i
I

I
I
i
I
i
iJevelop:-
I
I

i
I
i
i
!

Irregular heartbeat, u~ually ventricular

So that a lack of oxygen would result in a

To the extent that smoking is a risk factor

This would be one of the things thtit could

Could it in any way be traced to the

I don't think so.

It could, yes.

Q

A

Q

Q

to the death of heart cells?

fibrillation.

as to the cause of the disease, would any exposure to ~ut-off

the arteries in his heart.
make a patient have a heart attack, if he has narrowing of

ment of th~ disease itself?

of oxygen also be?

clinical event of a heart attack?

i
I

Ii
:i

I
I
I

Ii
Ii
II
Ii
ji

Ii
III

Ii,I
I

il

11

I,)'J

1:2

1ii

1";

~I

Iq

:lO

22 1

I,
:2:>' !I

i'l:2..1
Ii
'I~ Ii Q Is there any evidence to 3how one way O~ the
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I
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":'i:i iI ..~,

I
I ~.

'A,f:

I

It is leading.Objection.

Objection, and have the

Your objection is noted.

If the vessel is nan::ow already and can It

Yes, sir.

How about the physical exertion, would that

And from a medical standpoint, a stress

MR. ALDRIDGE:
answering a fire alarm, would that have--

That would require the heart to.need more

Would that have any--
HR •. ALDRIDGE :

HR. SHELTON:

vlould.that have any effect in bringing on

There have been some studies to show that

(Continuing)

Q

Q

A

A

Q

Q

leading.

Q

record show that I object on the ground that it is

A

of oxygen be some contributing factor to bring on a clinical

And given a natural development of this
I

disease, would exposure to a situation where there is alack

be a cause that would bring on a clinical event?

deliver the oxygen.
oxygen, exertion.

event?

a clinical event?

BY HR. sm::L'rON:

situation such as

pediatricians, when the phone rings early in the morning and
I
II
I~
11---.-- ...- .._._.....

2,1

,I i
I C(.~A:'jE - SN<=:,,:J /}: ASSOCIATE'';
i! C::;URT RF;:;'ORTUIS . i
I ~108 EAS-r MAIN STREE~. II

,1 RI':HMONrJ. ViRG!NIA I
1,.1 iPHONE 648-2801

:i I
:! Dr. F. D. Robinson - Direct 9 I
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:1 other? !

.!. :1 A Not that I know of.
;1

,J il
!i
,!

II
;) II

I'~,) II
II
11

k II
9 II

10 II
i'

11 !I!,
I,

IiI~ n
ji

1 ~\ 11
,I
I'i1.1 "
Ii

1!) Ii
II
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'II,

17 iI
i!
I;

IH Ii
,I
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i
I

I,,,

Yes. Yes, that is correct.

yes, there is r . and these, are serUm enzymes.

Yes, sir.

Is there some medical way of determining

HR. SHELTON: The objection is ugilin noted.

Would this or could this indicate to you

I believe in your medical report you stated

Could this indicate to you sorre restriction

Yes, sir.

--going intc the heart?

A

Q

A

Q

A

HR. ALDRIDGE: Objection. It iz leading.

Q

Q

A

Q

at each point when there is a constriction or reduction of

loss?
oxygen going into the heart, the extent of the heart cell

that Hr. Berry had related to you that he had previous com-
plaints of chest pains while fighting fires?

that there was some--

of the oxygen supply--

:~
'j
.'

if
3 "ii,II,

II
,I

;, p
!I
II
I.,
1J..
i!

"
g Ii!

II
Ij ~I
II

iU 'III
II

11 I:

I~

I>;

1'1

,-,.,

,.

n

I,C)

I!.'

1'~=.3F:; ~",I~';'j--r\ ..:::.:-;- I

:: r~iCH"". _ ',:',-. '....IFe:i';':. .!
I' ,;I PHi ';:: ',~{fE.~280: i
;j i

II j

:i , I
liDr. P. D. Robinson - Direct 11 I
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ii III;
:i
" heart die and not all the cells? !

..
.~.-- ... '.' -' .._-,.-.-

..-~

there ~~y way to ceter2.ine, af~~~
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It is leading.Objection.

======-=.======. __=_======c::=*=

PHONE 6'W - 2S0 1

There is no way we can determine that,

I don't quite wlderstand.

So, in your opinion! is it possible that a

IvIP•• ALDRIDGE: I
I
I

Could I have the I
I don't quite understand the question there. ,i

v-]e are talking about the 1058 of oxygen I

I

I
I

I
i

Is it possible that Ulat occurrence could

Is there any way to determine that?

A

Q

A

Q

going into the heart as resulting in the death of certain

at that point, but manifest itself into a heart attack at

heart cells.

happen and then not manifest itself into a heart attack

Ii
I[
I
;j
Ii • • ?
j! quest~on aga~n.
Ii -
Ii
:1

- ,, ,

j"

; I

:1

ii
'i

=-=-_::;o~-==::=.:o-=!L-2~:.:_!. _~_-:_Robinson - Direct
Ii
!j
I,

iI" that there is a certain amount of heart cells lost, howmanyii
'; !iil of them are lost or what portion are lost as a result of this

3 il particular loss of oxygen, and howmany resulted from some
:1I,
ii prior loss?
II
:1
j:

(i :1 unfortunately.
Ii

I Ii
'i

8 J partioular loss of oxygen going into the heart could later

~, ii manifest itself in a heart attack?
I,
I:

1,_; :i

:-', some point in the future?
",f.

A Yes, it could be. It could be. It is

Q

possible. i
I

And, to your knowledge, have there been I
any studies indicating ~lY correlation between the development

i
-' of atherosclerosis and resulting clinical events of a heart I;, II:

~:! [! attack, and any certain occupation or any certain occupational
!r I

" ~
:.;;) Ii trait?

_ .. 1,1:,: . . . . _
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In the 19503, reported by

Continuous physical exertion could lower

There has been a study with longshoremen

Yes, I have.

Q

A

Q

1\

A

attack than the ones that are not constantly physically
active.

constantly physically active have a lovler incidence of heart
in this country that shO':ISthat the longshoremen who are

being particular risk factors involved with an occupation,

I
So, would it be fair to say from that study I

that physical exertion would be a factor that would lower the I
risk of heart attack? I,

i
i
I
I
I

Have there been any other studies that would!
I
i
I

I
i
!
i

I

I
I
i
I
I
I
I
i
I
:

the risk of heart attack.

either tend to prove or disprove any other risk factors as

which is physical exertion, stress, srooke inhalation?

I:) I
I
Ii

q

Ii
1\) II

"

-, 1 Ii
I,
i:

'jq

;'

ii
1': i!

"if

;;
i, t!

t,

If

jl) !i

i
..,

1-:

~~i

' ...•... :

~~1

',11.1

'J"

'I
:1I,
il__ , JL~_~_ F. D. Robinson - Direct

-----------------11---
Ii~I
II
!I

(\ I'

i! the English people, they found that conductors in the trolleys
II

3 II in England as compared to the people that \'lalkedaround and
Ii

t II collected the fares and walked up and down the double deck,
II
II buses and trolleys, the ones that just sat dO'vlIl and ran the
!iII trolleys had a higher incidence of death in heart attack than
H
", 'i the ones that were walking around, ex~rcising.
i
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11.

,'1i th.

atherosclerosis?

has been shown

leading.isItObjection.

We have seen patients who have had heart

So, there has been some indication to you

--if I understmld you correctly.

:m. ALDRIDGE:

(Continuing)

A

Q

Q

A

Q

Q

always put themselves llilderstress, have a higher incidence

attacks with smoke inhalation, who we have thought had normal

from medical studies that there is a relation to the clinical

of heart attack than the lackadaisical 'rype B personality.
'royour infonnation, are there any stUdies.j ..

that would relate the development of the disease or the I
onset of the clinical event to smoke inhalation?

1,

event itself--

coronary arteries.

BY HR. SHELTON:

of oxygen has bean shown to cause ischemic changes on th~

I
I

I
I
I
I

That is more my personal experience. i

~.re there any studies that show a relation-I

ship betwean smoke inhalation and the actual development of .!

EKG, if someone does have hardening of the arteries to start

!i
.} 1

Ii
.' Ii"

.i II

II
;-)

'I
II
I',', IIn

7 il
I!

8 I
\1 I

1

to II,!
I:

11 ji
.1

1 :2 I:
1:' II

I'
":,
II

!
r:
ji,:,

1'-:',,'

:li
il
'i

17 I;
I:

1" !I.'J

Ii
ID

[I

iiq
:2u "Ii

1j
21 III,
:.~2 il

iiI:-,
".)

'i

. .> ) I!

Dr. Robinson.
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Dr. Robinson, the claiman't was admi tted toQ

CROSS-EXAMINATIon

;'lcdical College of Virginia' Hoapi talon the 3rd day of

BY MR. ALDRIDGE:,I

.!

:1
il
Ii
!I I'

iI '
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q I
I, I
Ii I,.
!i Hr. Aldridge might have.
i!

.J i!
..:.. ji

\'

II
'II.
I!
II
Ii
I!
ii
Ii
i!
II

hours after adni.ssicn.

time that. the man iB admitted?

him when he made his entry or not? ..'

"--" .
'.,~. .~

0'~:?

.. '

'."

;/''.i:.: ;

""~~'~..;"
" I
'f"" '.-'

They are seen

Thiit is risl1t. It is ti\}:cn by the intern

Eut it would be the ~cxt ~orn~ng.
'i.~ould thE: history normally be;; taken by

}\ll rigl1 t.

I am Dure I did not sec him the first few

So, you Ci1;l' t really recall whether you saw

;~d would you have seen him 9n ~~at day?

Correct?

on that day.

A

Q

Q

Q

A

Q

1976.

in the emergency room, then the rcsid(:;~';:' in U1C CO.L:'oI~ar:i Cal:€;

someone other L'1an you, sud1 as the :::esidcnt on duty at

next morning if they como in, in tha evoning.

by the resident, us uall:I, i £ they como in at night time.

if I sa;"l him

I
I
I

I \':ould 11avo to have his record to tell you Ii
I

I '..U18 attc;llling in the unit in thatl ,
:nonth, as I recall. So, I quit.e often see the patient the !

October,
;1

(~ i!r,I
n Ji
"

: \ ~

I

i:'::

]".J

1\

.. ,

L \ ~

,-. '

:'..',,'

1~)

'~I)

:::1 !in
':iI

'1"
,I

,!

I,

')'1 Ii.:....,) ,\
!,
'I\ I,

.- H

-' ,
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- did

ii
n
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II
,I Dr. F. D. Robinson - Cross
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II
Ii

II Uni t, a.."1d the intern in the Coronary Care Uni t, and then
!i

.J Ii there are two attendings in the Coronary Care Uni t, and it!I
3 'i would depend. on which attending would see the patient the

,1 I next morning.
I

) II. Q Then the history '-Iould be taken norr:lally

f; II by someone other tha •.•you personally?
f
1

I A Well, I would take -the history alse, if I

8 II am the attending there, also.

n II Q Do you kno\./ ",hether in this particular
'I

If) I! case it was ta1<.en by you?

! : Ii A It was taken by 1:1 qroup of people.
'J

I
I
I
I

1
I
I
/_.- .

I

take a history from J\1r. Berry.

>~) i; he had gotten into the hospital?i.,:
Ii .- ..------ -.--ir------------- .....-..-....--.---.----------:----- ...-....--_.-.--_..........._. .._. .. .
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mean I would have to look at the record.
I

I
I
1_-

I

roco!:"c1.

mistc:l.kcn.
I think someone in Hr. Berry I s

And when did you take the history?

You do not know ;3.t this point?

That, r would have to look at his I
I
INo, not vlithout the hospital !:"ecord. I:

~'lould the history taken by you be identified

I
I
I
I

I
I
j

By my signature.

--work in the rGcord itself?
Yes, sir.

Of course, that would h3ve Occ~!red after

to care for him, if r am notme

Q

Q

A

Q

Q

A

as your--

f ami ly aske d

'"
l:l

1
h
Ii

L', 11
P

II
:J ".',1 Ii

iI
I,,- ii: !

H

!.~ II
Ii
Ii
If

I!! I'I!

:iO II
q
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i
,

If I were t~ call your attention

,",ICHMOtJD, V:ilGlt'II! •..

Do you have any reason why some member of

I think maybe they ~n~w someone I had taken

Are you familiar with other members of his

If I was, I have forgotten it.

You were not a\llare of that?

That is correct.

Uo, sir.

no, not that I know of.

A

A

A

Q

A

A

Q

Q

fireman, for some time prior to the time that he suffered

this heart attack?

Q If I told you that the histOl.--y taken by the.
I

intern, which is called the Intern Admitting Note, indicates i
that for the 1?ast two 'i\leeks patient has 'i'lork8d t,,olO jobs, fire~

man 24 hours on, 24 hourli off, and delivery man for a florist I
on days off, to "keep busy." Nould you have any knowledge i

Yes. That means prior to admission, uSUallY(

Q Were you aware that this fireman had also .

engaged in another occupation at the sallie tillle that he was aJ

il,)

).";

11

,-
J!

~i)

.) ,

:!.l

q
:1
"ii
IJ

II
Ii
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I.
":i
") Ii
I,

I!
.3 Ii family, Dr. Robinson, by some previous experience?

-.1 I
'I

.) Ii
Ii IiII his family would Bpeci fically ask for you?

',' II
;1

8 I care of, sOlnething like that.

U .1 Q All right.
II .

]0 II to the initials PTJl~appearing in the history taken by someone
ii

.1 Ii in the medical record, do you know what that stands for?.I
H

I.~ I!ii:I .
"
Ii
II
I:
i:
!i
!,
I'Ii
I:
II
Ii
!i
i:
11
!i
ji
r:
'i
iJ
I'
'iII
II

"Ii

II
:1
!I
H
"iI:,,.
'I

!IIi
d
'.
II

::;-) Ii of that?
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smoking

Hemi ght have

per ot:W

"The patient's risk factors for

Is that what you were referring to earlier

And in that discharge sUDuuar'j, the first

--from the institution'?

That i5 correct.

The i~tern dictates the discharge summary

Dr. Hilliam Gottwald.

Let me see the signature.

He was tile intern who v.HlS on the r1edical

I vl<lS unaware of that.

Nm'l, who is Dr. Gotbvald?

'~\Tellg the discharge summary that appears

Q

Q

Q

Q

Q

age 50."

and the brot.her had HI," meaning myocarc1ial infarction "at

father dying of a myocardial infarction in the fifth decade,

his tory, and moderate obesity., the fami ly history 0 f th,~

perngraph, it states:

LD

i;

:1 myocardial i~farction included three p<::cks

Ii
I'
II

i'III
I,

I'
II
Ii:I
ii
11

'~.l when 'jou listed a number of risk factors that were related

')'
~I

1:-,'..
11

17

!i
ii

=,,-:;=:=~=~:::..~:_.F. D. nobinson - CrossII ==:=========-==-.--------=.,--==

III,
'i1

.! Ii
"!I

3 il:

,1 I, be~n the intern.
II

;) II
.'

(j 11

'I
i Ii Service at the time of the discharge of ;.1r•. Berry •.

S I!
i~) ! in the records of NCVsigned by Dr. Gott',vald, is that the
,
i

i() Ii official discharge S\L'l'unary--

ji
1 \ I;

Ii
It
Ii
!l
i

Iiil on the patients on the Departl:1Cn t of Medicine.

Ii,;
I'

Ii

:~l !' to the disease, that are underlying or iaJicating the
"II
I,~;) I' tm-{ard the disease that :-1r. Berry is suffering f.rom?
I .

. Ii_.__...-..-------ir-- ----- ..---..-.-----------.--:--.-- -APp~n-dfxpage-S-7

tendenCyI

I
I
1



., .
~

~....• ,.

~~::

,r

1'.-
~: ..
t');,;,1iY.
~~,",i
,,-.:,,' ,,"

19

--_._.- _ ..-~_.--\--~._- "" .,.:! ~..
. ..",-

Athero is a Greek
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these are risk factors.
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CRANE - SNC~O & ASSOCIATES

The other kind is the MBnckeberg's sclerosis~

No. There are really three types of arterio~

And, Doctor, I take it that is different

A-t-h, atherosclerosis.

A.nd this disease that in your opinion Mr.

That is correct.

Yes,
That is to say that people with those risk

A

Q

Q

A

Q

P.

of arteriosclerosis.

attacks hav'c them. l'.theroscleronis is one of tho three forms

and the other medial sclerosis. Mest people that have heart

inside the vessels.

sclerosis, which deposits cholesterol, which is fatty material:
arteries. There are really three types. One is athero-

sclerosis. Arterio means, arteriQsclerosis, hardening of the

from arteriosclerosis?

.,,
",I

~i
d
i!
il,
I
I___ ll .Dr. F. o. Robinson - Cross

--"'---T
,I
II
:1

:2 II
,I

'{ II factors listed by you, and those just quoted by me from the
Ii

,1 1',1 discharge summary, are indications that the individuals that
;) have that type of history have a higher likelihood of Guf-

'I
(; IIIt fering a heart attack as a result of underlying disea3e

!I
il7 factors?

8 I
~) .11

"1() Ii Ray Berry is suffering from, is athero-- Ho-.\1 do you pro-
Ii

:~ Ii nounce it?

1.:.) ~ A
I ~ word, meaning grue~ like to gruel a porridge, and it means

Ii11 Ii hard gruel in the vessels in the body.
1;) Ii

'!
j(i I:

"
1i' II
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I~

11-\ it,:
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is malady just referred to by you one which is an ordinary

~..

.,.:-'"

,
I
I

I
I
I
I

I
i
i

!
Iprocess. I
!
I
I
j
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Right.

lind it is your opinion that he is suffering I
r
I

Of atherosclerosis of the artery of the

Atherosclerosis. Dr. Robinson, is this

It is the American way of life that causes

Would it be fair'to say that attorneys

The highest of any profession in this

And is that in your opinion related to any

.
Well, I think stress has a lot to do with

Basically, those that are suffering heart

That is correct.

A'

Q

A

Q

A

Q

A

That is what kills two out of every three attorneys.

I think cigarette smoking has a lot to do with it.

disease of life, to which the general public is exposed?

this.

have a relatively high incidence of myocardial infarction?

country.

underlying disease process in attorneys as a group?

it.

think the food attorneys eat has a lot to do with it.

attacks who are attorneys have this underlying disease

I,
II
II Q

2 I,
AII

3 II Q
'I,I
!I from the malady--

;)

II
A

(j heart.
II

7 Q

11

°'1l,)

10
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I""
,!
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tellin6
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(Indi cating)

I rcmerw'?e r 1-1,;:-.Be rry
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couldn't.

CRiJ, ,~:.

But YO'J. clon' t knml when that was?Qi I

I;
H
i:
il

II Dr. F. D. Robinson - Cross
.- ...--.-=::-.==:.::.=.::-::jf-"""'~====--=::=;"-=-===-- -------------------------

!I
II
'I
'I painsttikingly exa.mined the voluminous hospi tal records of
!i
:1

ii HCV in an attempt to fLltl a reference to the claimant having
!i
iI

~~ II given a history to anyone of having suffered chest pain while
I

!i4 II fighting fires, could you tell me where in that record I

I', d could find such a re ference?
j!

i!-
I', :)

II

ii
if me that himself, and on the discharge summary, I think there
I'il~ !i is something on here that he was having pain one week prior
H~) ii to admission •. He experienced the onset of substernal pain on
11

iO :! exertion, decreased by rest, risht here.
II
/I.'

j'-'
'-

!,)

i:Ii
II when I

A No. I ren-..ember Hr. Derry telling me that

was talking to him one morning when I was se~ing him

in the hospital.

WO'.lld prcbably be in the history of present illn:~ss, I \':ould

Q

]\

But you don It knot-j whe ther--

';'1hether that \V'dS recorded or not? IJo.

I

I
Tha1

!

i
I

i
I

_.---.-.------------L. _.-
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Hight.

1\11 right. HO~I, what we refer to in thisQ

I~

particular field of law as the attending physician's report,

appears to be a copy or facsimile of tha.t report?

or Novcl'rber, 1976, Hhi ch is rough ly a month s uDsequen t to the

imagin~, on the admission note.

which is a form filed Hi th the Indus trial Cor,unission, this
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22

three

At least for a

"One t';eek prior to

Then that was a differ-

Do you know why it was delayed for

I have one here that says he had

~nd of course there is no ~istory

didn't you just refer to stress, a

Pain brought on at various times _

That pain could be anything.

CFlANE - SNEAD & ASSOCIATES
COURT REPORT['RS

1108 £': ,\ S T M A INS Tr, E E T

RICHMOND, VIRGINI!',

PHONE 648.2801

A month?
Yes.

That's the report for the Industrial

Yes?

I think that is fast.

Now, if I told you that in the intern:s

No.

riell,

Right.

Righ t.

A

Q

A

Q

A

Q

A

Q

admitting note this hi3tory appears,

admission, onset of subs~ernal ache, similar to that

years prior to admission, which spread~ across pericardium

. !i
!i

seemingly unrelated to exertion, meals, cold, coitu3, stress,";
would that seem to contradict?

pain on exertion, decreased by rest.

cnt kind of pain described ther2 not brought on by exertion.

'I
ii
!i

:-=-=~-, JDr. F. D. Robinson - Cross..~----lf .0-

iI
II

:1 admission of r'1r. Berry.Ii
2 ii' such a length of time?

II
I,

:j I'Ii
II

4 Ii
G II

1,'1

(j II Commission?

7 ~ Q
8 Ii

Ii
9 'Ii report like that to get out of my offic~, that is fast.

/:10 ,I
II
ii

11 Ii
II

il12 jl
I'

I;; II
II Ii but does not radiate.

Ii
i;j Ii

i:
I(i I~

ii
II

1(' I:/
i

W
Ii

19 II statement about scress'?
11,)/\ I'

.:..d :/

:~ II
II
Ii

:!:l Ii
:1
Ii

:~! II any\'TherE~ that you are aw2.l"C; of c:L this y,rF:tcnt \',-:'i~t'e he sufferedII

J ~;) II any pain related to f,i.g'hting fires?
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Dr. F. D. Robinson - Cross

.'HONE 6~&.2aOI

23

. ,.,
I
!
I

-r
A Yes, \l7hat h& told ITo';'. I distinctly remember:

that.

Q nut nothing in the record that I have been

able to find.

not that r knmi of.
Q J7!.s far as you knml?

No.
Q Dr. Robinson, if I were to ask you to

pronounce me, as. attorney-at-la~'l, free of coronary disease

or arterial disease, could you, as an expert in your field,
do that?

l'. Yes.
Q }\nd how \'lould you go about dcing it?

A Do the treadmill exercise tl2s.t on you,

stress test,!'lnd I could assure you if that was noz-mal, you

had an 85 percent cha.nce of having no evidence of ische~ic

heart di!3ease. Then, if you say you w::"nt.ed a hundred percent

chance to Jmc~~'that you did liot h<lve an "lrtcri:)3 cle:i:otic

l(l heart disease, you would have a cardioc~theterization.

.';:11 Q That means go inside illY body vlith S01I'.e sort

artery of the leg, and l)assing it i..lP to your heart, and

andcontrast media,

That m(?ans putting a small tube in yourA

injecting the vessels in your [(""art VIi th

getting X-rays while this is being done.
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And that way you could be sure that the

CRANE. - SNEAD & ASSOCIATES

That carries a risk, however.

24
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f~HONE 648 - 280 1

'~OURT REPOr-:'~TER3

r"ilCHMor'ID '/il~r;INIA

That you did not have blockage of the

Q

:i
if
'I

. Ll

i

Dr. F. D. Robinson - Cross
=~"'':::::=='=--~-ir . -

II[I
:1
:i

".) It

:i artery was not diseased?
it

3 II A

,~ I arteries.

I have no further questions.
I don I t have any further

HR. ALDRIDGE:

HR. SHELTON:

questions.

II
i!
II

II,I

rI ili'lD FURTHER THIS DEPONENT SAlTH NOT.

!I SIGNATURE WAIVED BY AGREEMENT OF COUNSEL AND THE WITNESS.
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V ! R G % Il % A I IN THE INDUSTRIAL COMMISS%ON

RAYc. BERRY;Claimant

Y. C1dIIINo. 518-136 Op1nJ.on by HINER
Deputy cemaissionor

HElmlCO COUNTY, DIVISIOnOFFIRE, Employer
LUMBERMENS MU'l'UALCASUAL'l'YCOMPANY,Insure!'

Mr. Michael S. Sbe1~
Attorney at Law
1126 Ross Building
Ric::bmond,Virginia 23219
for the Claimant.

Mr. 1-1. D. AJ.dridge, Jr@
Attorney at Lawno liorth second Avenue
Hopewell, Virginia 23860
for the Defendants.

MAY 9 1977

,•

Hearing before Deputy CoI1niaaionerHXNER,at R.f.c1Dond,.

Virginia." on February 14, 1977.

~ cue is before WI on application of Ray C. Berry,

fUed December9, 197Ei,al.1eging a heart attack ariaing out of

and in the course of his employmentwith the defendant on october

3, 197Ei. He claims compensation for continuous total incapacity

frcm october 3, 197Eiand related medical expenses.

'the cue is defended on the ground that the heart. attack

waa not the result of an accident arising out of and in the course

.of the employmentand is not an occupational disease. In addition,

the cue is defended on the ground that the case does not. CaDe

within t.be proviaiona of ~ 65.1-47.1, Codeof Virqinia, and that

the partic:u1ar code section 18 itself unconstitutional.

'tbe record reveals, and we find, that. on october 3, 1976

Berry was employedby the defendant as a firefighter at. an average

wek1y wage of $247.33. He bad been employed in this capacity

by the defendant. for a period of approximate1.yaix years, and had

previously worked as a firefight.er for the City of Ric::1Dond.
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bav •• uff.red on occupational diseOie.

In thi. cue the claimant h4d been examined by hi. family phYlician,

Dr. R. E. Mitchell, Jr. intermittenUy between March of 1969 and December of

1973. It wa. Dr. MitcheU's opinion, at let forth in his report of February

3. 1977. that the claimant exhibited no evidence of hypertension or .rteno-

'cl.roUc cardiovascular disease during this period of time. The clalment

wa. examined by Dr. Fred B. Robinson, Director, Coronary Intensive Care

Unit, Medical CoUege of Virginia, in Au~st of 1973, and found at that time

to bave a normal heart function. This evidence, in my opinion, is sufficient

to bring the claimant within the purview of S65.1-47 .1.

Following the dlsabl1nQ heart attack of October 3, 1976, the claimant.

come under the care of the IIams Dr. Fred Robinson, who reported on AU9\l.t

2l.nd November 3, 1976, that the claimant's disabling heart att4ck was re-

lated to his employment. To rebut this evidence, the employer offers the

opinion of Dr. David Propert, who reviewed arteriosclerosis as it affected

the general population and concluded that the claimant's disablllty was the

natural progression of this disease ~

The issue, then, is whether or not Dr. Propert's opinion is sufficient

to rebut the presumption raised by '65.1-47.1 and, In addlUon. the opinion

of the treating physician that the claimant's disabling heart attack was

causally related to his employment. It 18 m~ view that Dr. Propert'. opinion

1. insufficient in both regards and that compensation for temporary dlsabillty

.hould therefore be awarded.

.'
'. '.
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This sutute pertains to • certain clus of people, in-.

eluding firefiqht.era, and provides in effect I

1. Thediseases mentionedin the title sball .
betpresumodto be an occupational disease
suffered in the line of duty that is
covered by this Act wiless the contrary
be shownby c:aapetent (,....,idonce.

2. Provided. prior to makingclaim for said
disease evidence shall :besubUtted to
showthat the claimant or deceased bas
been found freo of the prosumeddiseasea.

3. If requosted by tho employerand/or ita
insuror the claimant shall subnit to
physical examination if a claim is made
tor disability or in case of a death the
bodyshall. 00 sul::mittedfor a postmortem
exaIl1J.natjI.on•.

'the word "presumption"as defJ.ne4by Black'" Law Dictionary

is •• tOUOWIII

"Aninferenco affirmative of disaffirmative
. of the truth or fa18ehoodof any proposition
or fact drawnby a process of probable
reasoning in the absonceof actual certainty
of ita truth or falsohood. or WltJ,1.such
certainty can be ascertained. II

'the record rovea1.stha~ Berry waaexaminedon several

occasions prior to his heart atuck. The reports tram theae pre-

vious examinationsdo not indic~te the presence of any predis-

posing medical condition. There is caDp8unt medical evidence in

the record, however. that the examinationsand testa eo a.dministered

are not and could not bo, becawseof their inherent limiutiona.

determinative of the presence or absence ot atherosclerosis of the

coronary arteries. This evidence fails to prove tha~ the cl~

was free of the condition prior to malc..in9hill cla1m.

Subsequentto the bearinq and w1tbou~leave having been

uked or ~anted. the claimant filed certain u.tJ.mony and articlu
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asking that they be madea part o~ the rec:ord. 'l'beyare identified

•• exlatbita A-1 through A-S. '!'bedef~ objected to the a&dasion

of theM doc::ument.to the rocorc1for Z'8UOIUI .tated in a letter

dated February 28, 1977. '1"he objectiOl1of the defendant is asua-

tained and no inspection of or reference to these documentsbaa been

1II&de, though they are reta1noc:lin the CoaIU.ssion'. tile.

After Ii careful consideration of the evidence in its

entirety, particularly the lengthy and ~ehenaive medical record,

and after applying ~ 65.1-47.1, COdeof Virginia, to the evidence

before WI, weare ccmpel1edto makethe finding that Berry's heart

atuck wasnot the result of an accidental injury which arose Q.lt

of and in the courae of hiD l:Wr~nt or an occupational disease.

Evenif the employeebad provedhimseU free of the

4iseaae,hia burden as required by ~ 65.1-47.1 in order tor the

presumptionto apply, there is amplecompetentmedical evidence to

. rebut the presumption, leaving a medical record which fails to pre-

pondsra~ in establishing a causal relationship betweenany act,

incident, or condition of the employmentand Berry'a heart attack

and subsequentwork incapac.ity.

our awardshall enter accordingly.

For failure to sustain the requisite burden of proof,

the relief sought by the claimant in hU application of December

9, 19761IlWIt. be, and hereby ia, denied, and the c:a.ae

DISMISSED.
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VIRGINIA:
IN tHE INDUSTRIALCOMMISSION

RAYC. BERRY,Cia lmant

v. Claim No. 518-136 Opinion by MILLER,
Commissioner

HENRICO COUNTY, DIVISION OF FIRE, Employer,.
LUMBERMENSMUtUAL CASUALTYCOMPANY, Insurer

Michael S. Shelton, Esq.
U28 Ross Building
Richmond, V1rginia 23219
for the Claimant.

M. D. Aldridge, Jr., Esq.
110 North Second Avenue
Hopewell, Virginia 23860
foe the Defendants.

JUl 291977

REVIEWbefore the Full Commission at Richmond, Virginia,
July 6, 1971.

The majority of the Commission, upon review, adopts the findin9S

of fact and conclusions of law contained in the decision and award of May

1,1917.

According, the said decision and award of May 9, 1977, appealed

from are

AFFIRMED.

JOYNER, dissenting:

I cannot concur with the conclu.lon reached by tbe majority of the

COlDJlll1110nin thi. claim and mu.t, therefore, dl •• ent for the following

.r.a.oo.:

Section 6S .1-47.1 provid •• that a lirefighter, who hal undergone

medical examination and found to befre. from heart dlseos. end who .ub-

•• quentl)' became disabled 01 a result of heart di •••• e, Is presumed to
APpendix ~age 68



!'be record clearly reveala ~t:. Berry had workedaa &

~iretigbteJ: only one day, september 30, 1976, bet:weenseptember

17, 1976 and OCtober3, 1976. Ql September30, 1976 there had

been no a1armaand bis workbad been .bou8ekeepinqat: ~ station.

'the medical record &lao reveaJ.a ~t during thia Samet

period Berry was employedfull Ume aa a florist: delivery truck.

driver.
,

It: i. not: contested ~t Berry suata1ned & heart atuck

on OCt:obeJ::3, 1976. Hehad visit:ed h1a brother's house in the

IDOrning,returned homeand rested prior to watching a ba1.1game

on t:e1evision. lr."henbe got: up ~rau hi. nap ~ter a couple of hours,

be was suffering pains am WI!W t:aken to the MecUc:alCOJ.1egeof Vir-

g1n1a, wherehe was admit.tQ.da~:5a40P. M. for a condition finally

diagnosed as an inferior rayocardial infarction with a secondary

diagnosis of ventricuJ.ar ect:opy. Hewas disc::haJ:gedfreD the

hoapi~ on october 23, 1976 with advice not to resumeh1ser.tploy-

. ment as 0 firefighter. Hehas since retired frail this occupation.

'1'0 prevail the claimant Il1WItprove by & preponderanc:oof

the credible evidence that he suffered an injury by accident or an

occupational disease. lIe must establish that the injury was re-

ceivod at a particuJ.a.r time, in a particular place, by a particular

accident. The incident. act done or condition encountered, r:lUBt

be shownto have occurred at 8aDereaaonably definite time. Aiptrop
v. Blue DiamondCoal eorm?any. 181 Va. 287. 24 S.E. (2d) 546. The

claimant also bas the burden of establishing an occupational disease

aa defined in g 65.1-46, COdeof Virginia. van 9cuder v. ~-

WOalth, 192 Va. 5481 65 S.E. (24) 565.

In est.ah1iahing his case. Berry baa tho benefit: of

o 65.1-47.1, enacted effective July 1, 1976, entitled, -Presumption

as to death or disability frau respiratory disease, hypertension

OX' heart disease -•

-2-
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ASSIGNMENTS OF ERROR

The claimant, pursuant to Rule 5:21, assigns as error the

following:

1. The failure of the Industrial Commission to apply the

presumption created by ~65.l-47.l of the Code of Virginia, as

amended, to the benefit of ,the claimant.

2. The failure of the Industrial Commission to give proper

weight to the presumption created by ~65.l-47.l of the Code of

Virginia, as amended.

3. The failure of the Industrial Commission to give proper

consideration to the rebuttal evidence tendered on behalf of the

claimant.
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