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VIRGINIA: ' -
' IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH

CITIZENS TRUST COMPANY, Trustee
under the Will of Francis E. Whitlock,
Deceased, '

Petitioner
_'V.S' -

CITY OF PORTSMOUTH,
a municipal corporation,

Defendant

Serve: W. A. O'BRIEN
City Attorney
#1 High Street
Portsmouth, Virginia

MARGARET JONES

Treasurer of the City of Portsmouth
#1 High Street -
Portsmouth, Virginia

ROBERT G. ESLEECK
Commissioner of the Revenue
of the City of Portsmouth

#1 High Street
Portsmouth, Virginia

PETITION TO CORRECT ERRONEOUS LICENSE TAX ASSESSMENT

Now comes YOur_petitioner and sets forth the following:

‘ 1. Your petitioner, Citizens Trust Company, Trustee
under the Will of Francis E. Whitlock, Deceased, as such rents
twelve (12) units located in the Cify of Portsmouth and paid

-rental tax inbthe amount of $146.00 for the year 1972 and in the

amount of $146.00 for the year 1973.
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2. That on June 22, 1971, the Council of the City

of Portsmouth, Virginia, enacted Ordinance Number 1971-52 which

ordinance-amended the licensc tax ordinance of the said City by

adding Section 87.1, a copy of which is attached heretd as

Exhibit "A".
3. That said ordinance is the same tYpe of ordinance

as -has been subsequently held to be invalid under the rule of

Krauss v. City of Norfolk, 214 Va. 93 (1973), rehearing denied

214 Va. , 199 S.E.2d 529 (1973).
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4. That said ordinance is invalid in that the City had

by its:ordlnantc,extendcd the dcf;nition of "engaged in business™
_ : v

so as to controvene the

of the Code of Virginia.

5. That your petitioner has requested refunds of the‘
afofcsaid paymehts'from féspondents and said requests have been
denied. o

| 6. 1That this petition is brought pursuant to Virginia
Code Section 58-1145 et seq. |

| 7. That this improper assessment is in no way due to.
petitioner's failure to provide'all information to respondent
required by law.

WHEREFORE, your petitioner requests the Court to
correct this erroneous assessment; order the respondent to refund
all sums paid pursuant to this assessment along with interest at
the rate of six per cent (6%) per annum from the date of said

payments; and provide such other relief as the law may require.

CITIZENS TRUST COMPANY, Trustee
under the Will of Francis E.
Whitlock, Deceased

ByﬁéégL AZZ/

general law of this state and Section 1-10¢4

Swor,

Dean W.

DEAN W. SWORD, JR., Esq.
SCHLITZ, LEVY AND LIVESAY, LTD.
301 Central Building -

 Portsmouth, Virginia 23705

NORRIS HALPERN, Esq.
plaritime Tower
Norfolk, Virginia 23510
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DL CRDLLANCE TO AMIND UHE LICELSE TAN ORDIUANCL OF TEL CITY
or o2y -’.')u xl 1969, BY ADDIKG THLRLTO A 11BN SUCTION lUI'BLR-
Lo 87.1, IIPOSING N LICELSE TAXN Oii EUGAGING Ii WiHL BUSINESS
OF RENTILG ESIDE:.'IIAL PROPLERTY, INCLUDINWG HOUSIS, AFPARTILLLTS
ALD DWILLINLG UNITS, FOR TIiD LICENSE TAX YLAR BIOGIUNING MAY 1,
1972, AuND FOR EACH AND EVERY YEAR THEREAFTER BEGINVNIKG WITH
FAY 1 OF EACH SUCH YEAR AND EMDING WITH APRIL 30 FOLLOWILG.

Be it oxdained by the Council of the City of Ports-

mouth, Virginia:

1. That the License Tax Ordinance of the City of Portsmouth,
1969, be amended by adding thereto a new sectidn numbered 87 1,
such new section to read as follows:

Section 87.1. ‘Rental of Residential Property.

Bvery person engagea in the business of renting resi-

dential property, including houses, apartments and dwelling
units shall pay an annual license tax of $50.00 for the first
Tour un1L¢ and $12.00 for each'additional unit in excess of

rourc.

h

h

For the purposes of this section a person shall not
be deemed to be engaged in the business of renting residential-
property in the City unless such person shall rent four or more
such residential units. The business of renting houses, apart-
ments or dwelling units as used in this section shall be con-
strued to mean the renting of buildings or portions thereof,
each designed for residential occupancy as a single dwelling
unit by one family but not hotels, motels, mobile home parks,
lodging houses orxr boarding houses for which a license is
otherwise required by this ordinance.

2. - The taxes imposed by tkis ordinance shall apply to the
license tax year beginning May 1, 1972, and each and every
vear . thereafter beginning with lMay 1 of each such year anq

ending with April 30 following.

Adopted by the Council of the City of Portcmoutn,
Virginia, at a meeting held June 22, 1971.

Teste:

City Clerk
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TRUSTEE, EIC., ET AL,

V. | | o AT LAW NO. 1-73-298

witnesses; and the City Attorney of the City of Portsmouth defended this appli-

' ordinance taxing persons engaged in the business of renting residential real

: 0 o .
VIKGINIA: IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH
ON THE 21ST DAY OF APRIL, 1977.

CITIZENS TRUST COMPANY,

Petitioner,

CITY OF PORTSMOUTH, a
municipal corporation,

Defendant.

ORD E R
THIS CAUSE came on remand from the Supreme Court of Virginia to be
heard upon the evidence of the parties presented in open Court which was done.
on December 13, 1976, at which time, the Petitioner, through one of its Trust_
Department Officers and its Rental Agpnt and the Defendant through' the Com—

missioner of Revenue of the City of Portsmouth were present and examined as

cation; briefs were thereafter submittedg and the matter vas argued by Counsel.

WHEREUPON, the Court after hearing oral arghment ef the parties on
March 21, 1977 announced its ruling which was reportedﬁend transcribed by
Ieslie F. Jolly, Registered Professional Reporter, ard in lieu of an opinion
letter a copy of same is attached hereto to be and the same is hereby incorp-
orated herein by refere nce and is to be and the same is herebv made a part of
these proceedings.

VHEREFORE, 1t appearing to the Court from the facts in this case ’

that the Petitioner was not doing business within the scope of the City's

property, it is ORDERED that the City refund unto the Petitioner $146.00 paid
to tha City by the Petitioner on account of sald-ordinance in 1972 and $146.00
paid to the City by the Petitioner in 1973 on account of saild ordinance toget--

her with six percent (6%) interest on each payment, and the Petitioner's
: e
-’
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il Portsmouth, ‘IOIbJ ects and takes exception.

I ask for this:

/2«2/ ‘(4’4///////7 sP+Q.
vz

Seen and gbject to:

/W//l(ll( 4414/,\1 1/ »p.d.

7 Coppebil GETAR
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A COPY, TESTE: WALTER M. EDWOWDS, CLERK OF lfl‘b bmwi';m
COURT OF HE CITY OF PORTSMOUTH, VIRG
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taxable Court costs; to which ruling of the Court the Deferdant,

City of
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v | CITIZENS TRUST COMPANY v. CITY OF PORTSMOUTH, VIRGINIA
.|| DECISION OF THE HONORABLE R. WINSTON BAIN, JUDGE OF THE

a‘VCIRCUIT COURT OF THE CITY OF PORTSMOUTH, ON MARCH 21, 1977:

s IﬁE COURT: Well, the situation remains today as it did on
s | December 13th of last year, after'hearing all of the

7 | arguments and so forth, and very nice memorandums, very

s | thorough; but my conclusion remains exactly the same as
P %wheﬁ I stated to Mr. Tayloe, on page 100, the last page of.

10 || the tfansbript, thét:v "The whole issue is whether or not
iy  the language of the Ordinance puts you or the bank in the
position of being an fsolated instance of conducting
business, considering the other facets ---". I'm going to
rule on this case right now; and I'm going to rule on thé
question of the termihology "Engaged in business'". There
i1s no need to get involved in fhe_second point raised by
Mr. Livesay, concerning this numerical test, at this time;
but I just can't, in my own mind, by any stretch of the

| imagination, see how we can sav the Citizens Trust Company
20

18 in the business of renting property. Again, I'm

'!considering the fact that if Citizens Trust solicited

2%

?business of this nature and had a number of estates that
i

22

had property, 1t would be a horse of another color; but

:
e |l
|

:here we have got this one isolated instance, and all they

jare doing at the apartments, they are receiving the money

2%
l
S S ,
LESLIE FJOLLY & ASSOaiatis
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" for the estate; and from that point on, they administer
i 0

5 it as an estate, just as if they had securlties and stock

. dividends were coming in and they. would take the

; dividends and administer them the same way. That's my
l'feéii'ng. It's just going a little too far to say thet
E this large.banking-trust institution is in the business
|

" have got, with several apartments involved which is

’toperated entirely by the real estate agent.

o S B )

20

21

22 § -

23

249
N
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LESLIE F. JOLLY & ASSOCIATES
REGISTERE D BROFESSIOM . REFOH TR
PORTSMOUTH. VIRGINIA 23 70%

of renting property because of this one estate that they ‘




| VIRGINIA: IN THE CIRCUIT COURT OF THE CITY- OF PORTSMOUTH

CTITZENS TRUST COMPANY,
Trustee, Ete., Et Al,

Petltioner,
v.. - ‘
: . AT LAW NO. 1~73-298
.CITY OF PORTSMOUTH, a .
municlpal ‘corporation, ' S :
| Defendant.

NOTICE OF APPEAL AND Assmmwrs '
OF ERROR

NOW COMES, the City of Portsmouth, Virginia, a municipal corpo-
ration, and the Defendant in this matter and states that it is agorleved by
the decision of the Circuit Court of the City of Portsmouth, in this matter
and that it'hereby givés Notice of Appeal to the Supreme Court of Vipginia.
| The City of Portsmouth sets fofth the following matters as its Assignments
of Error in this cause: |

1. That the Trial Court erred in holding that the Petitioner
becauoe it is a large banking-trust 1nstitution can not be in the business
of renting residential property an activity which § 20-104 of the Code of the
City of Portsmouth, 1973 as amended, designatés as taxable.

2. That the Trial Court erred in holding that the Petitloner in
., operating two puildings contalning a total of 12 apartment units, with and/or
i; by an agent was not engaged in the business of rentino residential property
' as defined at common law.

3. That the Trial Court erred in holding that'in.view of the facts |
presented in evidence that the petltioner was not engaged in the business of |

renting resldential property as defined at common law.

9
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Furthermore, the City of Portsmouth states that, in accord with

‘Rule 5:6 of the Supreme Court of Virginia, that the transcript of testimony

‘and evidence presented at the trial of this matter has hereinbefore been filed

with the Circuit Court of the City of Portsmouth on January 3! , 1977 and

“that a statement of facts, testimony and/or other incidents of this case shall

be filed hereafter.

CITY,,OF PORTSMOUTH

By 2T G\ _
/ of Counse;jg

Gordon B. Taylce, Jr.
City Attorney

Stuart E. Katz
Assistant City Attorney
P. 0. Box 820

Portsmouth, Virginia 23705

I hereby certify that I have this _< ~ day of .lay,. 1977, and
prior to filing of the foregoing Notice of Appeal and Assignments of Error,
mailed a true copy thereof, postage prepald, to J. Stanley Livesay, Jr.,
Esquire, at the offices of Schlitz, Levy and Livesay, Ltd., P. O. Box 1137,

Portsmouth, Virginia, 23705, Counsel of record for>the.Petitioners.

10
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ASSIGNMENT OF CROSS-ERROR
7

The Trustee, -as appellee,.pursuant to Rule of Court 5 27,
makes the follow1ng a551gnment of cross-error to be dealt w1th
only if the appeal is granted-

1. That the Trial Court erred in refusing to declare the
subject tax ordinance invalid upon'the ground that the City was
attempting to apply ‘and enforce said ordinance employing a numerical

test admlnlstratlvely, when a numerlcal test has been determined to,
be 1llegal.

11
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VIRGINIA: IN THE

T06E o

CIRCUIm COURT OF

THE CITY OF gOPm>

——ry e o

BINS TRUSY

CLYLa

Petitioner,

COMPANY ,

: Al

\'L .' LA‘#’I ]JO. {3
CI''y 01 PORYSMOUYLH, :
VIRGINIA, :

Defendant :

e b

TRANSCRIPYY

OF TLSTIHONY

Following 1s stenographic

Gordon Tayloe,
. Callne

Jolly,

City Attorney, One ligh Street,

the

APPIARANCES

[ RN T B

for the purpose of discovery,

RPR and Notary Public,

22nd day of September 1976,

Witness, taken in the above—entitled

the law offices of

at.
at 2:00 pen.

J. d‘l‘[uILL'x LIVESAY, ES5Q.,
SCHLITZ, LEVY & LIVESAY,
Counsel for Petltioner

STUART B, KAVZ, ESQ.,
ssistant Attorney for the |
City of Portsmouth

agmeu

transcript of bhe testimony of

before Leslie F..

the?:gl,

.~‘1:a

Portsmouth, Virginia, on .

LESLIE F. jOLLY
COURT REPORTUR

(S A TR N E W A PRIV IV SN R
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MR, TAYLOE - BY MR. LIVESAY o ' &""*’"‘1
- PERR T iy

10

14

17

* ¥ OB O® ¥ O X % #

GORDON TAYLOE, \litness called by . o
Attorney for the Pétitioner, having | i?;”:‘
been first duly sworn, was exanmined - i;;.
and testified as follows:'_ , ' % e

EXAMINED BY MR. LIVESAY:

Q State your name, pleasef

A Gordon Tayloe. o ‘ ﬂik;?ﬁ'

Q What is your occupation? : ;ﬁ%f

A J am an attorney. | o1

Q Where are you employed? '

A As City Attorneonf'the‘City og.Portsmouthg

Q Have you been so for whétP a year? f _ ik;
o A Beligve'it or not, it's almost a yearvand'e

three~quarters.
Q Upon the Supreme Court of Virginia having

decided the case of the City of Portsmouth vs. Citilzens

Trust Bank in the Court of Appeals, favorable to the City '

. e
-
—gatr-sgi.

I forget when, but was it some time in the spring of 19769

.

A I'm familiar with the decision.
MR, KADZ: I'm going to

oL ject Lo the question, and 1 should
¢give vou the courtesy to get the whola

gquestion out, but it sounds to me like

A T A R ot £y it AR Sy cmg

2~

you are asking for an expert opinion.

LESLIE F. JOLLY
COURT REPORTER
PORTS AOUTH, VIRGINIA 2717085
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20

21

22

24

MR, TAYLOE - BY MR. LIVLSAY S

Are you willing to stipulate
this gentleman is an expert?

MK. LIVESAY: I am not°

stipulating anything.

Q From that period, which was prdbably some

time in the spring of '76, which if any of the Judbes of

the Circuit Court of the City of Portsmouth have you

discussed the.question of the rental tax of the City Of : 

Portsmouth?

A I spoke on one occasion, I believe, with

Judge icHurrarn.,

Q Yhis was after tone Supfeme Court opiﬁion?'
A That's corréct. L
Q Any other judges of the court?
A Hot that 1 remember,
Q What was the subject matter of yqur

discussion with Judge Fcliurran?

A I appeared before Judge Melurran with

Mr, bsleeck and discussed with him ouen1ially what thc

meaning of the definition -- of what the common law

definition of being in the business of rental property
Q. Does this cause me to belleve that Mr.

Lsiceck dldn't undérstund the cormon law definition of

Toayes § o9 £ v S
pusiIinessy

was

A I believe that whatover conversation that

LESLIE F. JOLLY
COUR' REPORTLRA
PORTEMOU T VI INIA 23200
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20

21

22
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MR, TAYLOL - BY MR, LIVESAY SRR

Coon 4$~?,
were the
‘w i”.h

and if it‘is'bhe;w

)Q'

know you represented lMr. Esleeck;

_-".- J . ,h-- , I
attorney-client privilege, lMr. Esleeck is the one to*“
assert it and not you. B

A

Q In other words, you refuse to anower th
question? .
- » 14
A Tnat's right. o
Co
Mit, KATZ: I would object ...
R : a0l
to this question because it calls . v .
for an'opihion and not a statement, - fj
‘ : B
of fact. . . ol
MR. LIVESAY: v ’ y

. L3 Y
A On numerous occasions. v Ttk
' ;‘--t ek
\ . . . C - $
Q@ w5 Lo the application oi' the Supreme L ourt i
y ,'j.‘:"u: 3
opinion to the persons and property subject to the rental.’
tax?
-LESLIE F. JOLLY -
COURT REFPORTER
POFAI SO VIRGINIA 2070 s

I have had with Mr. Esleeck is a co nfidentlal
and what he unders tana or does nof underst;ﬁ
. 4.3,
given to ne and it 1s privileged. e
qQ
clainming the attorney client privilege, I thought y&g f

attorney for the City of Portsmouth Ivdidn“t-;:

s >, ﬁﬁ
It ,r-t,

g
s

T d
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22

24
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MR. TAYLOE - BY MR. LIVISAY C e e e
. . N

. i 1 "-,--""0'7"“
A I again raise my attorney-client privilegg
which if FMr. Esleeck wants to waive, he can. - . %gk

G Would it be true that your going to

Judge McHurran was because you as an attorney had some ..

not “an opinion of opinion,

A Until you qgualify ne as an exﬁert, I
refuse to give my'opiﬁion. |

Q  'Did you as a result of talking with . .
Judge deiurran secure his factual determination of

doing, business?

A Ho, I daid not. | ' N
Q Subsequent to you and Mr. Esleeck confefring

with Judge derurran, did you and HMr. lksleeck further
& s y

confar arongst yourselves? oo
A We' have had continuous conversations

involving all matters wolch deal with the business of the

LESLIE F.JOLLY W
COURY REPORTER . ) t

PORTSMOUTH, VIRGINIA 237045

R -.. ¢ g‘_'_;i.‘_f‘
N SRL)
?1\" " : : .;iup‘:v 4

S sT R __.v‘_.'_.
S ATVE g T SRR S

doing business? 1 SR
' s :J;:f & :’rl";

Voo 3 T P e g

A I have never had any problem with what © ={ } ¢ s

: U L

_ A L

. . . el

the common law definition of being in business means, M b
. i ) oy f‘;;

) . - . A o 5 “')‘:I}‘ ] !_:- ~?_' -

G Would you tell us what in your opinion *i i { Wi

e AT ki

. 7‘;}'1‘;’“ N 5 .J.u:-. o

doing husiness means under the coummon law? TR R DS QE
< BN

N N ", sy, » "';_\‘.’ o

A I would think that you were asking ne as:-: RERT

‘ Te T g

an expert .in. law. . S s
R . M ") ) ’ -{-'I‘ :< '!‘je
. - ST RORCAL T

Q I am asking you for an opinion of factsy i) TG

B Ty e
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14

18

20

21

22

73

24

25

MR. TAYLOE - BY MR, LIVESAY oy o gt

the City Manager of the City of Portsmouth? ;o
A I raise the same assertion,
Q Did you cause Mr. Eslecck to preparc or

o

Tt R AN
NP . e
| EAEPRCRY

AR 2 TR R

e : ,:, il

. . K O R

s TR

e P ”.f oY 5 L

~City and its potential revenue. il L &
. . ‘ o t':‘.iﬁ

Q And I am speaking specifically now, of ' i = “L w7

. N ey -

course, as necessarily so, as to the rental tax ordinance.] - .. A7l..
A I have raised before and continue to do so [.¢ - .
: R N L.
_ ' VR RR BRIl SR
on a continuing basis, any communication I have had withe foo 0 F
. . . * -“,‘,"”““4 . _,h. ""
5 ¥, i R L
lir, Lsleeck -~ L Ce
. o ;t'l:.' . K :"1
Q Are you representing to me that you *}f o R
represent Mr. Esleeck? , o ‘,Qr*ﬂ R
. o ::5 PR
: . ' S A

A I represent the Commissioner of the . = . Y. BEIOR

' : R Ay

Revenue when he seeks legal advice concerning City R O kS

Ordinances., . : R W
. . L ‘-"‘ " "."".?
Q Do you give it to him? B KRR
: - s B &
-' ,_,c..l s N
A Yes. I am his attorney, IR § b

' ' - i .

Q Subsequant to the ruling of the Supreme

. . o ’ )

Court in the cases we mentioned, have you discussed the. - :-;;
kS . 3
auestion of the definition --- of the common law definition ;? “E
' : ’ . : ~ =
4 A ‘ S
of doing business with the City Council of the City of : °: ?:4?2
. : : L ' ’M: A DU \}
: : S LR
Portsmouth? : L g _vﬁ
Co , T E " ¥
A I have an attorney-client relationship Y s yﬂ

with the Councll of the City of Portsmouth, and so assert. <
jto "'.{
o

Q Have you discussed that same question with.

s

. LESUIE F. JOLLY ‘ b o . 17

COURT REPORTER et
PORTSMOUITH VIRGINIA 73705
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20

2

22

24

A

FiR. TAYLOE - BY IMR. LIVESAY

did you help him prepare a questionnaire to send out to

cértain persons or corporations who might be doing

buziness under the rental tax ordinance?

A I raise the same assertion.
< Was such a paper sent out?
LA I never sent any out.
Q } -i asked you was one sent out?
A I have no kndwledge of 1t being sent out,

othzr than hearsay.

Q Did Mr. Esleeck at one time bring to you

a large number of such papers and ask your opinion on it?[

COURT REPORY LI}

FORTHWMDLTH VIFIGIRIA 52700

A I assert I have an attorney-client

relationsnip. .é
| Q Did you in fact, as.Acting City'Managéf off'

he City of Portsmouth, tell Kr. Islceck not to tax a'
certain party under the rental tax ordinance, and then
countermand that order within a day or two?

A I have no menory.

Q You are not asserting the privilege?

A I don't remembef.'

Q You don't recall acting as City Manager
auring recent years? |

i I do thal every time the City Manager 1s
absent, |

(e Loask you whether or not wilen yYou were acting

T S W ] T TR i, S 1, Y gl A i i . e et g L T WY




MR. TAYLOE ~ DY MR, LIVEJAY

as City Manager, you issued a directive to Mr, Esleeck not
to tax a particular person, and then\countermaﬁded it

within scveral days?

20

22

24

A I doa't recall it. \ ‘ _ - a}f

Q- You don't deny it? .

A I don't recall it. ' o ﬂ" - :?

Q You don't deny it? .

A I don't recall it. . ;

Q I assume that you read the loda1 newspa§gfs?_- « ]
A On occasion, A

Q

of sunday,

A

Q
that we have discussed just now with one Jack Dorsey of

tne newspaper?

A

from the local newspaper?

it
()
quotes you

ordinance,

Juite 6, 19767

having said something about this rental tax

s not telling the truth?

‘

Did you have occasion to read the paper

I don't recall.

Have you ever discussed the subject matter .

I have not.
You have not?
I hiave not. ' - i

lhave you discussed it with any reporter

1 have not,

S0 AL . borscy in the local newspaper
-

N

LESLIE F. JOLLY o T 1
COURT RLFPORTERN
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FRe TAYLOL - BY PMK. LIVESAY.

A If they quote me, they got it from a

public City Council hearing, but not from an interview

‘conversation.

Q I call your attention to Section I of the

Ledger itar-Virginian Pilot, Sunday, June 6, 1976, where

it ds asserted that: "City Attorney Gordon B. Tayloe,’

~who has ‘been asked to render an opinion this week on Just

how the law should be applied, and Commissioner of the - |

Revenue K. G. Lsleeck, who will be trying to collect the

2

revenue, have huddled over the issue for several weeks", .

' .

Is lir. Dorsey in the newspaper in crror in reporting that

fact?

I3 I have an attorney-client privilege with - -

Ir, BEsleecl, and 1 so assert m conversation and
¥ y
discussions with him.

Q Further in the article,'the newspaper

reporter says with reference to a Mr., Sullivan, "Sullivan's

sentinents are actually shared by both Esleéck ahé Tayloe
who agree the small property owner was never intended to
be hurt by the tax." Do you have any idcq how the
newspaper reporter rcached such a.cohclusion to put it ih
the paper?

A 1 4o not.
Gi Have you such a feeling, that a small

property owner was never intended to be hurt by .the tax?

LESLIE F. JOLLY . .Tw,_

COURT NEPORTRER
PO AL R VRGN A DR
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MR. TAYLOE - BY MR. LIVESAY

A __You arc asking for my opinion? .
Q  Yes. 5
A As an expcrté i
Q- No «= as a factual matter.
A I refuse to give it until I am:qualiried-
as an.expert. | |
Q; ﬁEslgeék héd asked Taylbe,fqr an opinioh;'f;.”

to which Tayloe answered that request.. last week, noting -
that the Supreme Court had defined that, 'being in the
business at common law' is a 'course of dealing that

requires the time, attention and labor of the person. so

J-

engaged for the purpose of earning a livelihood or profit |

and implies a continuous and regular course of dealing.",

"Ppayloe's opinion went on,to'staté that .

'it has been conteﬁded by some taxpayers that the renting |

of one or two single family units or a dupiex pr'tripléx Lf'

is an isolated transaction and cannot be consldered a
business.'

"I have considered this argument and

conclude that a taxpayer who rents as many as ten dwelling.

units will be required to spend time, attention and labor
on such endeavor, In addition, common scnse dictates

that any person who owns or rents as many as ten dwelling

units will do it_only if he is making a profit thefefrom.]‘

Acecordingly, I suggest that Section 20-104 of the Code of

—-—

LESLIE F. JOLLY
COURT REPORTEN
CORTEMOITHL, VIRGINIA L 20N
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MR, TAYLQE - BY MR. LIVESAY

r the City of Portsmouth 1973, be administered as

presuning auy person whooms ten or more dwelling units as |

being in the business of renting residential property",

Tayloe saicd.

‘lHas the ncwspaper quoted you accurately?

A I never spoke to the newspaper,
Q I asked you have they guoted you accurately,

to whomever you spoke?
A I have & legal-client privilege with
Fir. lkEsleeck.

Q Arc you refusing to identify whether or not

- you Wwere quoted correctly at a public meeting which the

public¢ newspaper refers o?

A I never gave that opinion at é public‘:‘
neeting.

Q Where did you give it? .

A I had conversations with IMr. Eksleeck.

Q. Was the newspaper man bresent?

A Ho, he was not.

Q Are you saying he haz guoteéd you impropérly

and falsely?

A If it wos a c.-;n-‘lve:_rsatiOﬁ, he has, _becau:—;e
L never spoke to hin on the subject.

FiRe AN For the purpose

off Lhe record, L am going Lo object

LESLIE FJOLLY
COURT REPORTLI
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MR. "AYLOE - BY MR, LIVESAY

- ;,urlm e
tr

o4t

b}

-12—-a

TRy
- ‘ 3 5
T ) . . }1 e
to this l1line of quo*tionjnu. . L
. ’ . '.;'.' PO Y
- I don't think you have got the ‘ _ . SRS
) - ' .;'.;: » -1;
Lest evidence in the public e T :
- lE .
_newspaper. If you want to present Dy o~ ot
Mr. Dorsey of the nevspaper to C EUREIN LT S
. . EUE PR
sive his account, then you may be o
able to pursuc interrogation under < ao
this method. '"( « *
R B +
MR, LIVESAY: Thank you for R ;
RN
t* x—'; I ‘. ‘. B
your opinion. 20 P
- Q Mr, Tayloe, did you ever see the article | s
. . ; . R ,: "
- N . 9 - N I‘.'v ~
that I have here in front of you? A T
: FR
A I have seen a similar-type article, ot
whether it is the same article, I'm not sure. L
Q id you call on the newspaper to retract
misquotations from you?
A They did not quote from me personally. .
Q Did yvou call on then to retract anything.
from the article. I have been reading from? :
A Since they did not quot@ me pe raonally,.
no, I didn't.
Q So your answer would be no, you didn't? . !
i The answer ds what I ogave. N
Hix, CAM: e, Livesoy, 1
i it is your intention to continwe with
i :
—— —— - e wmrh oo e soen s i+ mimie e smme hemree 4n o mrmie e e ars bt nnaras = rewm b om e st s Sa s Mmem w & b im o iw  ) emmneim e s e ..—.:. ;—-. ..w..--—l‘
LESLIE F. JOLLY 23
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MR, TAYLOL - LY MR, LIVESAY

this article didn't carry a byline of any particular
reporter, but in 1t, it purports to say that, "Councilmen

heard a plea", et cetera, and mentioned this Mr. Sullivan,

read the article correctly, they arc quoting you in an

the very vein, I think my
ohjectién should be taken up o .
with the Court,

MR, LIVESAY: I think it would

‘be more orderly if éll objections

were taken up ét one time;

Q ~ I call your attention, if you will, to
an érticle froﬁ the Virginian Pilot, Wednesday, Junen9,

1975, and ask you if you are reading that article?

I8 I have secn it.
Q How, this June 9, 1976 article, of course,

and goes on to nention, "City Attorney Gordoﬁ B. Tayloe
said that sentence outlined the 1andlord's right to |

cnallenge thé-aséessment.‘ 'Some people are'not'ih businege
who own and rent real property', he saild." |

The newspaper has quoted you, and if I

open publlc meeting ol Lhe Portsmouth'City Council,

e CATA: for the purposes
o the recore, my objections will continue,
A I will answer that: HMr. Sullivan did appgal

erd- . [ N ~ 3 wof . . 3% )
at a City Council Beeting and did present a petition

e e e i o -.‘_.._: “ ' -24
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M. TAYLOE - BY MK, LIVESAY

®

seeking repeal of the ordinance. As far as any'
conversations that I made or quotes that I made, I don't
recall them specifically and have no way of recollectin&
d .
my thoughts because of no Lranscrlpt being prepareg‘og

the neeting.

MR, LIVESAY:

Q May I say that you neither admit nor .deny

that you sald in the public meeting of City Council,

"Some people are not in business. who own or rent real

i

property"? ﬂ
A I said I don't recollect.
Q Continuing in the artlcle, it says, "Apply~'

ing the provx51on to those only renting ten units or more
are purely adninistrative”, which can be abutted
administratively. Did you say that?

A I don't recall.

Q Do you know what became of all these

letters that were sent to various people to fill out

forms and send them back to Mr. Eslececk as to how many

units you had and what services you provided to the units;i

et cotzra?

A You will have to ask Mr., Lsleecl,
Q You have seen sueh forms, though, haven't
you?
Lo odon't roeall whether L have sa2en the
_ ’ LESLIE F. JOLLY _ L

COUnNT REFORTER
PORTSIAOLITH VIIRGINIA 23709
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MR, TAYLOE - BY FR. LIVLSAY

e

torm or not. : S PR T

Q Do_yoﬁ reéail whether of;not ahy perSoﬁ
who paid or was assessed a rental taX‘atﬂany‘tiﬁelby
the City of Portsmouth has been refunded or the tax
abated because it was detérmined that "lle was not doingwé’ |
business"? *

A I don't know.

Q You don't know. Who would have the
authority to decidc'whether Qr not I of any of my

clients were "doing business" with respect to the rentaljm

tax ordinance?

A I can oﬁly tell you, IMr. Livesay, that
the person who administers and.collccts taxes is the
Cog@issioner of Revenue.

Q Arce you saying it would be his jdb,
prerogative and whatever to make that determination?.

A It‘is ny- understanding of the law that-
is what his job is.

Q - And if the person Was thought to be in
business by the Commissioner, he ﬁas a prcrogative of
challenging that under the Code Scetion 584wbatever it

is, does he not?

A That's Lhe procadurc.
9] ind likewlse, if the Cowmissioner of

f

Kevenue  decided the natter. adversely te the City of.

A s
TN T . &
LESLIE FJOLLY o T ;:E;Q
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Mive - TAYLOL -~ BY KR, LIVESAY .

ortsmouth, in yourcopinion, it wo"uld be your duty to
do tha same tihlng, to challenge him in court?

A I‘havg never researchad it as to whether
I have that authority 01". not. |

MR, LIVISGAY I have no further

queptions. Do you have any, Hr., Katz?

MR, RATA: ﬁ I have no questions,

FR. LIVESAY: Do you wailve your

sipgnature to the depozition?

L I do.

CLESLHE T JOLLY

COLRIT RuVWORIIN
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STATE OF VIRGINIA AT LARGE,
CITY OF PORTSMQUTH, to-wit:

I, Leslie ¥, Jolly, RPR and Notary Public, do
hereby certify thaﬁvthe forepoing deposition of Gordoh'B,.
Ta

yloe, Witness, was duly taken and sworn to before me at
fhc time.and place and for the purpose in the caption
mentioned; that Signature thereto and filing thereof were
waived.

Given under ny hand this 30th day»of-Séptember
1976.

v commission expires December 3, 1977.
o 3

7 | .
2 KAZ//ff'} 7
V,,’__.K.(" ‘\/,L - (;7{9‘./5*/”"‘

Loslic F. Jolly, ’1—':1«*}9;/{{1(1 NogAry Public

a, o s o s .
B I I I T
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Defendant :

i trve e s

TRANS

i o e Lot SR

W IpT O“'ﬂ‘nyONY

Following 1s sternographic trav“crnpt of 1ne tes txmony of

Moses Reuben, Robert G. Eslceck, C. Roy Kelley and

Joyece H. DeBerry, Witnesses, taken in the above-entitled

cause, in said court, on the 13th day ol December 1976,

before The Honorable R. Winston Bain, Judge of said cour

APTEARAICES:

J. STALEY LIVESAY, Ji50.,
SCHLITZ, LOVY & LIVESAY,
Counsel for Petitloner

GORDON B. TAYLOL, ESQ.,

Attorney for the City of Portsmouth,

and
STUART E. KATZ, ESQ.,
Assistant Attovn ey for the Clty of
Portsmouth
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EXAMINGD BY MR. LIVESAY:

MR« REUBEW - DIRECT - BY NH.'LIVESAY A

MOSESIREUBRN, Witness called by Attorney
~for the Petitloner, having been first
duly sworn, was examined and testified

as followa:

¥ ¥ ¥ E % F & % ®

*

DIRKCT EXAMINATION

or whatever?

you own any houses for rent in the City of Portsmouth?

S one?

A

Q

A

Q

A

-
X

State your nane, pleése.

Moses Reﬁbeh.

Where do you live?

458 Washingtoﬁ'Street

lHow old are you?

Sixty-four.

Do you have a mother named Bertha Reuben?
That's right.

How old 1s sche?

|
|

i

She's eighty-nine.

Do you take care of her business affairs

Yes, sir, I do.

In connection with your own situation, do

Yes, I own one.

And in the past have you owned more than -

e R

CLERLIE FLJOLLY
[ R T
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MR.REUBEN = DIRECT - BY MR. LIVESAY

A

.Q.

does she own?

A
Q
years?

A

I did own two.

As to your mother, Bertha Reuben, hdwfmany'>

She -.owns five..

And has she owned more'than that in recent

Not recently. There were some which were

acquired some *years back. They were acquired by the

Housiﬁg Authority.

Q ' So now, have you, through the newspapers

and other information, become aware of a tax imposed

by the City on people in the business of renting

A

Q

It

Q

;vresidential units to other people?

Yes, I did.
Did that cause you to do anything?

Yes.

I want to hand you a letter that is undated

but appears to have been received on or about Aggust_l7,

1976, and ask you if you wrote that letter?

A

Yes, I did.

MR. LIVESAY: With the pormission

of the Court, [ would like to ask him

to read the letter,

MR.

TAYLOE § Your Honor, I must

object for several reasons, the flrst

LESLIE 7. JOLLY

COURT REFFORTEN

PORIT MU RO VETIIINGA PR Of
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MR. REUBEN ~ DIRECT -~ BY MR. LIVESAY

of which is the relevancy and materiality
of what Mr. Reuben has testified to

already; and secondly, that there are

‘stétements in this letter which are

- nothing but hearsay and that have nothing

to do with the Citizens Trust case --

if anything, it may have SOmething to

do with the case of his own before
the City.

MR, LIVESAY: He doesn't have a

CaBC

MR, TAYLOL: If he may in turn

bring one,band we would respectfully
submit that the matters, Withbut the
Court at least looking at 1t and making
a determination whether it has any
relevance and materiality, and based

upon hearsay statements, would certainly

- be very improper.

Well, I'm hearing

the case without a jury, and I want to

get all the information I possibly can

obtain about this matter, and hopefully v
. -

resolve it in a correct manner, and I
think I can separate the wheat from the chaff.
LESTIE 1 Jopey !
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MR, REUBEN - DIRECT - BY MR, LIVESAY

when the time comes, if necessary, so

I overrule the objection,

MR, TAYLOE: Note my exception.

.

MR, LIVESAY:

Q o - The first paragfaph 15 ~- it's addrgssed'to_
'Mayor‘DaVis and the Council.

- "I am writing you on behalf of my mother,
Bérthavﬁeuben, and myself, Moses Reuben, éohcerning a
matter in which I feel we have received unfair treatment
from the City of Poftsmouth."

That's merely anrexpression of your opinion;

is that right?

A Yes.
Q "On May 24th I called the Commissioner of

Revenue's office and inquired concerning the business
license on residential property. I was told that it was
due and payable by May 31st for 1976 and two prior years."

Do you know who you talked to over the.

telephone?
A ~ No, I don't.
Q But you know it was the Commissioner's

office?
A 1t was the Commissioner's office and one of
the clerks.

Q "The following day 1 paid two hundred elghty-

I

ooy - 34
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MR, RIUBEN -'DIRECT =~ BY MR, LIVESAY

eight dollarb for my mother and one hundrcd thirty two

' dollars for myself for three years' license."

You did that personally, did you not?

A ~ Yes, I did.
Q "I have since 1earnéd that people who

called later 1n the week were adviued to withhold payment

until after a publlc hearing on the matter before the

- City Council Lhe following weelk,"

Leaving the letter, how did you learn that

there had been any such statement; who told you that?

A Well, someone that I know said that,
MR. TAYLOE: Objection,

Your Honor.

'VTHF COURT I sustain the

el D T S

objection. herc.-

MR. LIVESAY:

Q Who was it that told you othér people had

called?
A You want the name of the person?
Q Yes, .sir,
A Her name is Sarah Becker,
MR. TAYLOL: I renew my.objection..

iy i rams Sovm o e

THb COURT: . I sustain the

objJjection,

MR, TAYLOL: Did you attend the

LESLIE £ JOLLY : R 35
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MR. REUBEN - DIRBCT - BY MR, LIVIiSAY <

B e

public hearing that was refercnced in
your letter?

A No.

o o g o ot/ v

MR. TAYLOE: pid you get

any information concerning that !
_qulic-ﬁearing? |
A ~ The fdlldwing day, in thevnewspaper.
MR. TAYLOE: I object, |
Your Honor.
R LIVESAY:
Q As a résult of the inforhation_you got,
you.contined writing the letter?
A Yes, éir.
Q "he report of that meeting stated--—"

THE COURT: T sustained
the objection. You can't read 1u

all the hearsay.

MR, LIVESAY:
Q Did you go on and say, "Since my mother

owns elght units and I own three, I applied to Mr. Esleeck

for a refund of our license payments"?
A That's true,
Q . Then you say that "My, Esleeck saild that 1f

e would answer a questionnaire to establish our non-husiness

status ~~"

ESLIE P JOLLY

RESOGIRIER

| AL R ) VL GEINTA 23700
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.MR.-REUBEH - DIRECT - BY MR. LIVESAY' !
ME. 7aviom: T object, N

Your Honor. I would like to

know what form that was in.

. MR, LIVESAY:

Q bid Mr. Esleeck tell you if you would
answer a questionnaire, he would_ask_that you be
approved for a refund?

A " Yes, he did.

Q Did you»mail him the questionnaire?

A I aid.

Q In your letter you say, "After mailing:

the questionnalres mud waiting several weeks, I again
called Mr. Esleeck and was told that we had qualified

for exemption, but the City Attorney would not authorize

the refund until there was an outcomz of current

litigation of simllar cases."

Is this the same Mr. Esleeck you talked to?

A That's correct.
Q Of course, you weént on into other paragraphs

pleading the matter to the Mayor and Council, did you not?

A Yes, sir.

M. LIVEISAY: We ask that

this be received as an exhibit.
MR, TAY)OW: We object to

it on the previous grounds.

LEGLIC P JOLLY
fOREPGRTER
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MR. REUBEN - DIRECT ~ BY MR. LIVESAY

‘'HE COURT: I'm going to --

i i B At e At~

"I want to get everything in I can -~

I will accept it.

MR, TAYLOE: Note my exception.
- THE COURT: The letter from

Mr. Moses Reubgn to Mayor Davis and
' Councilmén is received and édmittéd

in evidence ahd-identified'as

Petitionert's Exhibit 1.

MR, JIVESAY:.

Q . As a result of writing that letter, did you

receive a response from the Mayor of the City of Portsmouth

A Yes, I did.

Q What date was 1t, September 1, '76?

A , September lst; that's correct..

Q Is that a copy of the letter in f£ont of
you? |

A Yes, it is.

MR. LIVESAY: We would ask

that it be received as a companion
exhibit.

MR. TAYLOFL: T renew nmy cobjection

" on the grounds ol irrelevance and
Inmateriality.

THi; COURT: I rceceive the letter

LVSLie FOJOLLY
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MR. REUBEN -~ DIRECT - BY MR, LIVESAY

iﬁ'evidehce as Petitioner's Exﬁgﬁit No, 2.
- This is the letter dated September 1,“76,
from Mayor Richard J.'Davis to HMr. Moses‘

Reuben. |

MR, LIVESAY:

A Have you‘or your mother, either one of you,
receivedvany refund from the City with respect to these
taxes that were paid?

A No, we haven't,

MR. LIVESAY: Answer Mr. Tayloe.

CROSS =1 XAMINATION

SXAMINED BY MR, TAYIOf:

Q Mr. Reuben, in reference to Exhibit No. 1,
the'middle paragraph thereof, this is your letter to
the Mayor -~ Mr. Esleeck, you sﬂated, said that he would

ask the City Attorney to approve the refund, and after

the mailing of the questionnaires and waiting the several

weeks, you again calléd Mr. Esleeck and were told "We had
qualified for the exemption but the City Attorney would:
not authorize the refunds untll there was an outcome of
current litigation of similar cases" -- 1s that identical
to wnat he said to you?
A Yeu; 1t ds.
"y

Q He did not say that, "I, the Commissioner,

will not authorize the refunds, on the grounds of legal

LESLIE FJOLLY
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MR. REUBEN - CROSS - BY MR. TAYLOE

™
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advice given by the City A£torney"?

A Well, the impression that I gét, he said
he had to get it approved by the City Attorney andvthat
you‘wouldn't approve it until there waé an outcbme Qf
current litigation.

Q - Is that what he told you, exactly -- it's

very'important that you understand that. You have

testified to these statements. Did he tell you directly

and exactly as you testified to?

A As far as I can remember, that's the languag
which he expressed concerning why he Wasn't able  to make
the refunds, becausc the City Attorney sald he would not 
approve it until the outcomz of current litigation.

Q | Mrt Reﬁben, T intend to prové by
Mr. Esleeck that that was not the statement, and I méke

vou aware that I intend to so prove otherwise.

- MR. LIVESAY: That last statement doesn'ﬁ
change anything that you wrote in your letﬁer that you
teétified to this morning?

A No.
MR, TAYLON:

Q Have you ever talked to the Clvy Attorney?‘
Have you ever talked boO myself about this subject?

A Ho, 1 have not.

MR, TIVESAY: Have you ever talked

W

Bl VRMOITTER -

VIRGINIA 237705
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MR. REUBEN - CROSS ~ BY MR. TAYLOL

_MR. BSLEECK- DIRECT- BY MR.LIVESAY

to me about it before you dalled me.

“last Friday?

full-time duties?

A February 1973.

LESLED P JOLLY
Covpntl REPCIR LR

BAAId PRI VIR A TV O

A Nb;'l haven't;
MR, LIVESAY: That's all.
MR, TAYLOE: That's all.
FO% % % % ¥ ¥ & 0% |
ROBERT G, ESLEECK, Witness céile& by
.Attorney'for the Petitioner, having
beeh first duly sworn, was examined
and ﬁestified as follows:
DIRECT EXAMINATION
EXAMINED BY MR. LIVESAY:.
Q State your name,.please.
"""" A Robert Esleeck.
Q . Mr. Esleeck, how 6ld.are you?
A I'm fifty—nine;
Q What is your employment?
A H I am Commissioner of the Revenue, City of
-Portémouth.
Q Have you been in that position for some
number ol years?
A Several years.
Q Can you remember when you took over the

o =13-
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MR. ESLEECK -~ DIRECT -~ BY IMR. LIVESAY

Q ;And prior to that time, what was your | .W
euployment?
A I was Chief Deputy Commissioner.

Q And would it be true that perhaps for some
period of timé you were really running the office because
of thé health and so forth of the prior Commissioner?

A o Possibly., |

Q During the time you were Deputy, did you have

any particular area for which you were responsible anyway?

A No particular area -~ more overall supervisor
Q Were you, prior to actually becoming the

Cqmmissioner,-rGSponsible for any license tax operation?
.A v‘Yes& For years, I was in charge of the
liééhSe tax department.
A |
Q . So for many years you have been in charge
of that department, and actually Commissioner for several
years? |

IHE COURT: How da you

refer to that?

MR, LiVESAY: He was 1in cﬁafge

of the license tax department for

many years, and actually Commissioner

for several years,

Q For the record; bire B leeck, how are you

C o \
chosen to be Commissioner of the Revenuo?

. lEL} ;T:J()LLY , _ - 42

O e PO TRR

PORTEMIOLNH VIRTINIA PR 70

w1l



21

A I was appointed on the death of the
Cormissioner. v
Q And how is the Commissioner of Revenue in

- in Hovember of the same year.

proffered, and we would proffer them and glve you Xerox

MR. BSLELCK - DIRECT - BY MR. LIVLSAY

Portsmouth selected, other than by appointment or upon
resignation?

A I was appointed in February and elected

Q So you are elected by the people?

A Yes, slr; that's right.

Q It's not an appointed office in Portsmouth?
A No, sir.

Q Are you familiar with Section 605 of the

Charter of the City of Portsmouth, which defines the
dufy‘of the Commissioner of Revenue?

A Fairiy well.

Q Of course, you have other duties under
State Statute?

A That's correct.

Q Fdr the purpose of the reéord, Your_Honor,
I may, and I'm sure my friend may also refer from time to
time to certain things we would like permission to give
you coples of, I don’ﬁ belleve we have to prove the
Sectioﬁ 604 of the Charter, but.when we get into the

license tax ordinances, when they would have to be

o
-
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FMR. ESLELCK ; DIRECT - BY MR. LIVISSAY
coples, T
THE COURT: | That'é all right.
You can offer the whole City Code if
you want.tof What page are you at?
MR, LIVESAY: Page 26 of the
Charter, Youf Honor, ripght now,
THE COURT: A1l right. 1 have
got it.
MR, LIVESAY:
Q You understand that €05 makes you the'persoﬁ

in the City to assessand collect license taxes 1lmposed’

by the City of Portsmouth?

A That's correct, sir.
Q How, whilz it's on my mind and fresh in your

mind, you have heard Mr. Moses Reuben testify?

A | Yes, sir,

Q I would aséume that'you_know nothing about
his having called the office on May 2Uth? |

A I knew he called. I don't remember whether-
he talked to me directly of hot, but in lay he was
'directed to buy a license for his rental units,

Q You don't deny, do you, that he did pay the
two hundred eighty-eight dollars for his mother and one
hundred thirty-two dollars er himself?

A I don't know the amounts, but I know he boug

-16—.
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license.

hearing was coming up.

'MR. ESLEECK - DIRECT - BY MR. LIVESAY

Q After May 24th or May 31st, did you or anyone
in your office advise any persoﬁs who ﬁay_or may not have
been subjected to imposition of this tax to withhold
payment until after some public hearing?

A-.A I didn't. I.don't think énybdﬁy in my
office did, I have no reason to believe they did. I

would say no. It was public knowledge that a public

Q Do you have any knowledge of whether or
not any people did withhold after May 31, '767
THE COURT: '76 -~ that's this

Prof RN

year.

MR, LIVESAY: Yes, sir.

A I wouldn't be surprised 1f quite a few
didn't withhold it. |

Q You know that's true?

A I can't think of any right offhand,'but I'm
sure .they did.

Q The importance of May 31, '76 is the fact
that is the deadline of buying license in the City of

Portsmouth?

A That's correct,
Q May 31lst, and you have thirty days?
A That's corrcct.

LESLYE FLpOLLY
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- M. ESLELCK - DIRECT ~ BY MR. LIVESAY

When was ‘the

public hearing you are talking about?

MR. LIVESAY: I think I will

- get to that, Your Honor.

THE COURT: You were talking

B T R}

something about withholding payments

until after May 31st?

MR, LIVLEGAY: Yes, sir.
THE COUR'T: That's the deadline

for paying the tax?

MR, LIVESAY:

el s e 04 TP St

That's what we
are trying to establish.

THE COURT: Who was told not
to pay them by the time they were
supposed to»pay them?

MR, LIVISGAY: His testlwony at

this polnt is he didn't tell anybody

not to pay them.

Q That's the substance of your testimony?
A Didn't tel) anybody not to pay them.
8 After May 31, 1976 had passed, did you or

A Lfter May 31lst?
Q  Yes, '70.
A Yes, sir, quite a few people.

PESLYT 7 JOLLY

COUE D REVORTER

your people assess anybody that had not filed and paid?
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MR. ESLEECK ~ DIRECT - BY MR. LIVESAY

Q -Involuntarily?
“A Involuntarily.
Q People who didn't come in énd'sign up and

you looked for and found?
A Well,'we didn't make a door to door survey.
Q In other words, there has been no enforcement

i'Qn your paft for anybody to pay who didn't pay by May 31lst*

A Unless it came to my attention.
Q Hot . the usual type of enforcement you had

done in prior years?
A No, sir,
- Q How, did you attend any meeting of City

Council that was held in June of '76°?

A Yes, a few minutes of it. T got there
late.,
Q Prior to that time had you asked for any

assistance from the City Attorney with respect to your
duties?

A I asked for assistance from the City
Attorney from the day the Supreﬁe Court ruling came down.

Q ~lias he glven you any in writing?

A | e gave me a letter; is that what you are
speuking'of?

Q ~ May I see @ copy of it, plcase, sir.

4 J don't have it with me.

LESLIE FJOLLY
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FIR. BSLELCK « DIRECYT -~ BY MR. LIVESAY

Fite TAYLOL @ Your Honor, in -]

view of the ruling yoﬁ-want to hear
eﬁerything, we voluntarily give this,
based upon that desire.

THE COURT: Thank you, sir.

MR, LLVESAY:

Q © At this point would you take my word that
it is dated June 3, 19767

A : Yes, sir; that's about right.

Q .. Can you recall at what point in time you
told Mr. Reuven to complete this questionnaire that you
had; was that before or after you got Me. Tayloe's 1étter

of June 3rd?

A I-beljeve it was after I recelved the
letter.
Q Now, as a result of this letter or any

other conferences with the City Attorney, did you prepare
this questionnaire?

A Yes, sir.

Q And did the questlonnaire contailn your
houghts or questions or a combination of bothAyour

thoughts and questions?

A A combination of both.
Q That's the questionnaire Mr, Reuben prepared
A That's right; tho same questionnaire that

-20-
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MR, ESLEECK - DIRECT - BY MR. LIVESAY

went out to a number of other people.

Q Was it the same questionnaire that went out |

to a large number of other people?

A Quite a few people.

a You heard Mr. Reuben testify that after he
returned the questionnaire, that he and hiS'moﬁher'were
exempt.from not baying the taxes. In your'opinion, diad
you tell bim he was not 1iéble?

A In my opinion; he ié not subject to the
licensé, and 1t 1s stilll my opinion. |

Q Have he or hils méthor received the refund

of the three years they were required to pay?

A Ho, sir.
Q Why?
A He hasn't received a refund because there

‘are a number of cases in litigation -- and I'm not speakin

of the refund to Mr. Reuben alone -- there are many people

in the City of Portsmouth who have pald this libense tax

and are possibly, and in my opinion, I think they are
due a refund. Because of the litigation, we are not
speaking of one refund;.we are speaking of any number;
and depending oh'the results of‘these cases in court,
Mr. Reuben and these other people might be entitled to a
refund., They might not. Regardless of what 1 say, I'n

going to have to do what the Couvt tells me to do.

G
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MR. LSLEECK = DIRECT - BY MR. LIVESAY

Q

to City Councll says otherwise,

A

Q

A

familiar with that.

Q

of June 3rd and the propounding of these questionnaires,
which you and I agreec are the interrogatories you have
the right to propound, have you deteriained that Mr. Reuben

and Mrs. Rcuben are not subject to the tax?

A

Q

representing the people, T believe.

Q

has recelived a refund?

How, if there is a pousibility that there
might be mass refunds, 1t makes sense to wait and see
what happens in court, and if the Court says to make a

refund, we will- give them:back with interest.

This was after his letter.

" Ho refunds.

You can't speak for Mr. Reuben; his letter
In this case, you have not made a refund?
I have not; except one, and you are

Subscguent to receipt of Mr., Tayloe's letter

Yes.

lHave you made any refunds to anybody at all?

Did you put in process at least one refund?
Only the one -- there was a technicality.
Who was that?

I have forgotten who it was,. You are

Are you saying Chelsea 1s the only one that

DD
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MR, ESLEECK ~ DIRECT - BY MHE. LIVESAY

A hdt'u correct.

Q Whether or not you ever determined they were
entitled to a refund -

MR. TAY]OL We will stipulate

Iilie

]J] \/J:L‘jkl

i e

it was Chelsea, and because the one

- dollar fifty-cént payment was réceived

late,'it was not allowed. I continue

to renew my objection on Mr. Reuben as
to the matériality and relevancy, whether
he deserves a refund. . I has nothing to
do with the Citizens 'Irust case, and

we renew our objection on that ground.
QEHQAXEQfQ: What is the obJection
of my hearing all of the testimony? I

am an absolute stranger to this situation.
Judge McHMurran has handled it all up to
today. So I can have the complete
picture, I feel 1 am quite capable of
separating what is lrrelevant and

mmaterlial at the proesentl time,

_M} TAYLOE : I understand, Your

[ ——

Honor. 1f I can make one continuing

objectlon.

v Ve

O a1t e 007 s e B . e

Q The paper that IMr. Tayloe gave me, ls that a
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'MR. ESLEECK - DIRECT - BY MR, LIVESAY

true copy of the m?mo or letter that he wrote you on
¢ A
June 3, 19767
A Yes, sir.

MR. LIVIESAY:

I ask that be

received as. an exhibit.’ '

THI: COURT: v All right. This
is;the-léﬁtéf from Mr. Tayloe to
Mr..EsleeCK, dated June 3, 1976,

and will be received and admitted

in evidence and identified as
Plaintiff's Exhibit Ho. 3.

MR, LIVESAY: |

Q . Has that letter been supplemented by any

other written or verbal information from your legal

advisor?
A Verval, yes, sir.
Q When you got thaﬁ verbally, was it from

Mr, Tayloe in his capacity as Actling City Manager or

City Attorney?

A City Attorney.
Q Was he not at the same time functioning as

Acting City Manager?
A ‘Not ~- I don't thinkvéo, not at that fime.
Q Did you-and HMr., Tayloe or anyone else from
the City hnvé a cbnference as to making the refundé?

“”6 I IC‘I'T “”“””‘“ig;L¢mgipj;1;’u B -7
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me,

MR. ESLELCK - DIRECT -~ bY MR, LIVESAY

A % Yes, sir.
Q Who was present?

A - Mr. Tayloe and Mr. Katz, I believe.

THE CQURT:

o ) e 420t ey

When did you

have that confefence?

A This was shortly after Mr. Reuben called

Your Honor, requesting a refund.

THE COUI 2'I‘

| e st ot tae v w9

Do you knovw what

month it was?

A '~ Well, what was the date of that letter?

THE COU!L June 3rd.
A It was probably in June, Your Honor,

MR, 'TAYLOL:

June or July, Your Honor.

LIVESAY:

MR.

Q Can you remeﬁber whether it was before or
after that public heafing or meeting?

A It was probably afterwards.

Q IWhobwas present 6ther tﬁan Mr, Tayloe,
Mr. Katz and yourself?

A That's all.

.Qv ‘Did you have any meeting with anyone from
the City Mﬁnagor's officc?

A No,

Q Have you ever had any meeting with anyonc

from the Director of Finance office?

LESLIE F.JOLLY
COURT REFORTER
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MR. ESLEECK - DIRECT - BY MR, LIVESAY

A I‘JO .
' )
THE COURT: Let's back up
a second. You had a ﬁeeting in
June, July, with Mr. Tayloe and
Mr. Katz, at which time you
discussed what?
A A refund or refund for those people, Your

Honor, who¢had paid the license tax in May, and then I

determined after they paid it that they weren't subject
to the license tax, and I felt they were due a refund.

MR. LIVESAY:

‘
Q This was based on what you had gotten from
your questionnaire? . |
A That's correct.
Q But as I am understanding you right now,

you have never met with anyone from the City Manager's
office or the Director of Finance office with respect to

this? _ ‘ ¢

A No. I haven't mef with anyone, not pertalnin

:to this. I haven't talked.to anybody but thé City Attorney

Q Do you know 1f the City Attorney has talked

to any of thosc people?

A I don't know.
KR, WAYLOL: Objeotion,
Tilly COURL: ' Sugtalned.

ATSLIE FLJOLLY
COVIRT REPOHTE R

R R O I N A R I A

N J

&




6

R0

MR, LIVESAY:

MR. ESLEECK - DIRECT - BY MR. LIVESAY -27=

e s e

o s A i i e B g bttt

Q I refer you to the Cade of the City of

Portsmouth, that chapter dealing with license, Section 20-5,

which‘we vould ask the Court to receive in evidéhce.‘
MR. TAYLOE: I have the entire
license code.. I will give Mr. Livesay
a copy of itvand J have one for the
Court, too.
THE COURT: What section are you
referring to?
MR. LIVESAY: 20-5.
Q Do you have one in.front of you, Mf. Esléeck?
A . No, sir..
(Mr. Livesay hands witness copy
of Sectilon.)
Q Have'you found 20-5?
A - Yes, sir.
Q Isn't it true that under 20-5, that you have

to cmploy license inspectors and so forth? Isn't it true
that under 20-06, that you are in charge of deteruining and

you are the person to whom people go to obtain license?

A That's correct,
Q On the next page, you are the one that

assesses the applicant wlith respect to any license tax?

A Yen., sire.

VESUIE POy 55
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A- I think so.

Q ‘ In other words, it says you can prepare
_interrogatories to persons?

A True,

Q And you can make inspections to determine
the enforcemnent?

.A Yes.

Q Now, under 20-32, would you look at that,
please, sir.

A 327 .

.Q 20~32, Of course, that's merely boiler

cany tay on a bank and trust company?

MR, T"LLLLK - DIRECT - BY MH. LIVESAY
. b m s e ce msenes e mowe Amier o+ b rem e rie el -!:.."L._’. .4 tem m—are e m . s . o e er— —_
Q Aud of course, it doe,n t say thdt thdt pow;%

resides in the City Attérnéy or the City Mahager or.the
Directqr of Finance, does it? |
. A ‘It resides in me, no 6né else

Q Of course, whare we taik in terms of your

questionnaire, that would apply to what is referenced in

20-13 of this Code, as well as the State Code, correct?

plate to say what is understood, you cannot impose or the
City does not attempt to impose any unauthorized tax?
A That's correct.

5} I ask you whether or not the City lmposes

—
-

A Yes,

MR. WAYI,08 v Your Honor, there

s rem i b
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MR. ESLEECK - DIRECT - BY MR. LIVESAY

are

MR, LTVESAY:

taxes

He has answered

— e i i e, by e, A

it.

Q

A

selling favors or advertising. They

What tax is that?
Retail Merchants llcense on banks, for.

sell dishes; some

/

of them secll sillverware.

Q

conduct any business outside bank and

In other words, you arc saying if they

trust work, you

make them buy a license?

A

you impose
A

Q

If they are subject, we make them buy a

As to their banking and trust buéiness, do

a liccnse?

5

Hot as to vanking.

That is, of course, because the State law

1limits you to taxation of the stockholder, and you get

that every year, don't you?

A

Q .

words, you don't tax
you get a tax bascd on tue

il COURY:

That's correct.

And in lieu of any other tax, in other
pank and trust departments direct,
law?

state

Aren't we petting

3
case?

away from the lsisue in this
We are talking abouf renting property,

51ik L JOLLY
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Said, where you are taxing loan companies, you expressly

excluded banks?

exemnpt by State law.

MR. ESLEECK - DIRECT - BY MR. LIVESAY
" not taxing the banks and varilous things w

of the stockholders and so forth.
MR. LIVESAY: = * Although Your Honor
may not agree with me, I would ask you

to look at Section 20-87.

Q Isn't it true that because of what we just

A That's correct. It expressly says they are

THI. COURT: . I don't see where
this has got anything to do with the
casc.

MR, LIVESAY: = I will try to

connect it up, Your Honor.

THE COURT The issue, as I

understand it, is that Citizens Trust
Company in this situation, under the
trust of MNr. Francis_ﬁ. Whitlock,
deceased, set forth in his will, was
renting several properties that he had
owned and set up under a trust..

MR, LIVESAY: One position we
take with respect Lo this case 1is

that a trustee doing what Cltizens Yrust did

~30-

LESLIE FJOIiLY
SOl REPORIER

PO PG A L MR L



z0

Seetion 30 thereunder,

MR. ESLEECK -~ DIRECT - BY MR, LIVESAY

s e« et e P - - e

is nég engaged in busggess“;nder tire
cotmmon law definition, and in addition,
they are ex;mpt from the taxation of
anything they do as a bank»or trust
company, hy locality, because the
locality gets the tax on capital stock.
THE COURT: - The issue is that
they are rentipg out property of the
‘Whitlock estate. Let's stick to the
issues.

MR. LIVESAY:

V2 Bk o o o Ak, 0

Q Would you look at Sectlon 20-103, then

14

A Yes, sir.
Q ~ And I will ask you whether or not the City

taxes, as a professional occupation, lund agents, rental

agents?

A Yes, sir.
) /
Q I will ask you if you know whether or not

iﬁ.this case the trust department of Citlzens Trust Bank
had a rental agent managing the properties aﬁd paying the
tax under this 20-1037?

A 1t is my undcrstunﬁinx that iﬁ is with
Ce Roy kelley, and.he Wi 1iceﬁsed.

Q And was throughout the tiwme which we are

~-31-
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litigating these taxes?

O
MR, ESLEECK - DIRECT - BY MR. LIVESAY

A Yes, sir,

‘Q_ . And the Whitloék or'the.Citizens Tfust
apartments, you know to have been within his licenée,4
.whaﬁ he was nanaging and operating and paying grosé

recelilpts tax on, correct?

A No. WQli; it's a different type license,

Mr. Lilvesay. One of them =-—

MR. TAYLOE: Objection,

Your Honor. He asked him a question.

A Citizens Trust 1s being assesscd for
twelve dollars per unit. It's a flat licenée pér unit,
and lir, Kelley as a rcaltor pays a license tax on his
coﬁﬁissions.

MR. LIVESAY:

Q Are you through with your answer?
A ~ Yes, sir.
Q - Insofar as the taxable incident, or the

thing that is being done. is the rental of the unit,
isn't it?

A Twelve dollars per unit is what I am looking

for.
Q bBuL -
MR, TAYLOE: Your Honor, they

are discussing this question of law,

£EJOLLY

DL REPORTED
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MR, ESLLECK - DIRLCT - BY MR, LIVESAY

which I think we can brief.

MR, LIVESAY;:

Q Lould you look at 20-104?
A . All right, sir.
Q Of course, under Section A, it says every

person -- and we would of course understand‘that because
of elsewhere iﬁ the Code, that means corporation trust§
or anyfhing else -- and then it says engaged in business,
and then.it‘says renting residential property. Now, when

we come to Section B, you have a definition, do you not?

A That's right.

Q Of what engaged in business means?

A Correct,

Q I will ask you, if you have that set out in

20-104, why did you find it necessary to ask for legal

guidance?

IiR. TAYLOE: I don't understand
the relevance and materiality. If it
'said cat and dog, 1t wouldn't make any
difference if_hu asked for legal advice,
THL COURT: I don't sce wherc

it has aay probative value at all, He
can.gw to the City Attorney any time he
wants tok

JMIR., T.IVIGAY: We will note our exception.

LESEAR £ JOLLY
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MR. ESLEECK = DIRICT - BY MR. LIVESAY

@ In the definition, "equiring time, |
attention and labor"s : ,

A Right.

Ql It doesn't say anything about money or

investment.

A It‘says "livelihood".
Q It says, "Time, attention and labor"; it

doesn't sa anything avout money or investment?
A No .
Q It goes on to say, "For the purpose of
earning a livelihood or profit"?
v )
A Correct.
Q I think you and I will agree 1t implies the

continuous and regular course of dealing, rather than an

irregular or isolated transaction?

A Correct.
Q And it goes on, of course, and excludes

certain types of entities or rental-type activities;

.correct?
A Yes, sir.
Q Now, were you familiar or are you familiar

with the fact that the property in question is-an

invastment within the trust under the Whitlock will?

' s . . P . . .

A Yes, sir, I am famlliar with it.

Q Ay you familiar with the amount of time,
LESLI T oLty ' -

Codaper i gl e
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‘attention and labor that anybody devotes to those

MR. ESLEECK -~ DIRECT - BY MR, LiVESAY

- =35~

a

propertlies?
A Exactly how much time, no, sir, but I do

know that it is a part of the estate trust that the

Citizens Trust Bank is handling, and they in turn have

hired.an agent, Mr. Kelley, to handle it for them. I

know he”provides maintenance. I kndw»he has been to
court for Citizens Trust. I know that the bank pays
mortgage interest. There are-ailot of things that

enter into these things beforé I make a judgment whether
a person is in business or not, and these are things I
have to conslder and I have cbnsideréd these things. I
have taken all these things into cénsideration.

Q What I am asking you right now is what you
know,'and.you.told me éverything you know about how the
property 1is owned and hahdled.

| A I know it's paft-of the estate. . I know
the bank handles it for the estate, the trust. I know
the bank has hired an agent, Mr; C. Roy Kelley. I know
the bank makes the mortgage payments on this property.

Théy pay interest. They pay utilities. They pay water

bills, and their agent, Mr. Kelley, provides maintenance,

and 1 belicve parbage, 1'ia not sure about the pgarbage,

but taking all these things into consideration, this is

what 1 have to do with each individual case. This 1s no

g
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MR, ESLEECK - DIRECT - BY MR. LIVESAY

different from any other case that I handle every day of

ny 1ife. They are all Judgment cases, and in my judgment,
Citizens Trust Bank is in the business of renting property,
Q Are you familiar with any other property

that they rent?

A Not right offhand.
Q ' So would this still not be an isolated

transaction?

A 'Theyvmight rent property that I donft know
about, Mr. Livesay. :It's very poésible. They. bought
license in '72 and '73 for this.préperty,

| Q Did they buy it for any other property in
the City of Portsmoﬁth? |
o A I'm not familiar with that rightbnow. I'm.

not sure.

L Yer e A UV

THIEE COURT: What does the

Whitlock estate consiét of, és far

as rental units?

A There's twelve apartments that I know of,.
eight on Webster and four on Linden, or vice-versa.
There's twelve units there. My position is thét somebody
owes a license., If the people are dead and the e;;aﬁe
bas somebody else to handle it for them, whether it's the
bank or Mr. Kelley or who, soméboﬂy is renting this

propoerty and needs a licensa,

.mﬂnu_w“_m__th.ﬂ.“MMWMM_“wmm;W,(;i
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FMR. ESLELCK - DIRECT - BY FR. LIVESAY

MR, LIVESAY:

Q Of course, that's got to be taken into

consideration with the entire definition, whether it is

set up in the Code or the common law, concerning time,

attention and labor?
A That's right.

Q Is there anything in your definition, or

that you know from the City Attorney and the common law,

that-says you have to own the property in which you are
engaged in business?

MR, TAYLOL: That's a legal

question we can answer when vie
submit briefs.
THE COURT: Unless Mr. Esleeck

e s st St oS

knows..

MR. LIVESAY:V

Q You said youldid attend a public meeting
some time in the first week of June of '76, in City
Council chambers?

A Yes, sir.e I got there late, I only heard
a few minutes of it.

Q While you‘weré there, did you hear any of
the Clty Attorneys make any public statements?

A I don't remember.

Q Did you hear any represcntative of the City
LESLI P JOLLY o
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MR. ESLEECK - DIRECT - BY MR. LIVESAY

e s e

make any public statement?

A The time I was there, Mr. Sullivan was
presenting a case on behalf of the Port Hoffolk Civic
League, and that's about all I heard, to teli you the
truth. |

Q To be specific, can you recall whether any
Cilty official made any.statément as to how to épply this

ordinance adminlstratively?

A 1 don't remember, Mr, Livesay.
Q- Do you remember seeing an article in the

paper the following Sunday?

A Yes, sir.
Q Was that article true as to what you heard?
MR, TAYLOE: Objection, Your

Honor. If he wants the newspaper
writer here, he could have subpoénaed
Iiim,

THE_COURTY: I sustain the
objection. ‘I'm completely lost as

to the newspaper article., If 1 read
it, I don't remember,

MR, LIVESAY: Without wanting

to trespass too much on the Court's

time, I would like to proffer, and I

understand there will bLe an objeetion -«
a5 JOLLY
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MR, ESLEECK_-'DIRECT_- BY MR, LIVESAY
MR, LIVESAY: I give you what
: pﬁbpdrts-to be a copy, and I will be
glad to show you the original.
THE COURT: ' What is this you
offer?
MR. LIVESAYEI "' HTwo néﬁépﬁper
articles of the meeting he participated
*inf.
-gggmggggg: ~ How can you use
. a newspaper reporter's article on that?
MR, LIVESAY: I understand you
are goihg to overfuie'me, Yoﬁr Héhbr,}
.;'but for purboses of the record; I
want'to ask him if what the drticle
sald is true, what he heard at the
.meeting.
Q You saw that article in the Sunday péper?
A l-_Yes, sir, |
- Q Is there anything in there that is wrong,
from your memory? > |
v A I don't know. You want me to read the whole
thing? - N
M, IAYLOL: For the record,
i} understand‘ your poslticn in :ic«::(-'v;_)t’_ing

[P e e et e mae e me e e seemees e e o i e e
LESUIE ¥ IGLLY
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MR, BESLELCK - DIRECT - BY MR. LIVESAY:

this. First of all, Fr. Livesay

characterized Mr. Esleeck as having
'partiéipated, and I believe Mr, Esleeck
sald he came inllate.

THE COURT: I heard that.

Did you participate in any way?

A. I sat on the last row in the chambers, with

Chief Ashe. I didn't open my mouth.

MR. LIVESAY:

Q . You attended it?
A Yes, sir. It was a public meeting.
Q With respect to any statements made by

anybody, was there anything wrong in there -- I'm not
talking about the reporter's analysis or anything?

MR, TAYLOE: Your Honor, there

is a difference.
THE_COURT: I'm getting a little
tired of you all talking about things
not'in front of me. I am at a cohplete
loss as to what you are talking about,

T don't think it's proper,
Mr., Liveéay, to ask lMr., bEsleeck to
read this newspaper article and then
propound the question td him, "Is
everything ;tated therein true or

LRGLIE L JOILY

O e RO T R

<40~




correct”, You have Lot statements

MR. ESLEECK - DIRECT - BY MR. LIVESAY

by this man in Port Norfolk, Sullivan,

in here.
‘MR, LIVESAY: I was trying to

Climit, if I could, to any statements

‘made by public officials.

- THE COQURT: Whether Mr. Tayloe's

1t may

ot raitney

MR, TAYLOE:  Your lonor, I
would suggest that you look at

Exhibit No. 3, which is my letter to

Mr. Lksleeck, and compare the language

of my Jetter and what appears in this

newspaper article, and you will see

that they are almost identical.

R, LIVESAY: I would be willing

to stipulate that. The only thing I

don't know is whether 1t was read

publicly  or not, and that's what I'm

trying to get.

letter was read publicly?

A I don't remembsr it being read publicly.

have been, but I don't remember,

fﬂﬂ COUR™T: Who had 1t to read

publilcly? 1t was addressced to you.

A Ihe City Attorney could have read it, he

.wmm:;mﬁtng_
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MR. BESLELCK - DIRECYT - BY MR. LIVESAY

it to me.

MR, TAYLOE: - ' I think the best

evidence is the nswspaper rcporter,

MR, LIVESAY: I think the best
evidence is Mr. Tayloé. I thought he
was a necessary witness, and that's»
why I Summonsed him.

THE COURT: We have already

ruled on that. I think these two sort

of mesh together as Mr. Tayloe sugpested.
23 &t

MR, LIVESAY: Your lonor, may

I have you mark the original

THE COURT: Since, Mr. Tayloe,
you mentioned the_faét that your letter
~and the;articlevhere are almost
practiéally the same, tﬁen I take it
there 1is no objectioﬁ to the newspaper
afticle being offered by the plaintiff?

MR. TAYLOL: With the stipulation

that nobody knows, and the Court certainly
doesn't know, based upon testimony, what

went on,.either'at the pubiic hearing or

where he got that information or what-have-you.
U COURT: That's ripght, so

noimmually, T would say this wasa't admis:sible,
\:f
VESLIE b Jeont Y : -
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MR, ESLEECKv— DIRECT - BY MR. LIVESAY

MR. TAYLO®: ' . I think there are

other statements in there., It says
right after "Tayloe said", about the
middle of the far right column, "I just

don't think these kind of people should

be taxed or licensed", he said. It
- certainly looks like Tayloe is saying

that. '

TiHE COURT: Then they have got
Esleeck saying he was, "All for it", énd
Mr. Esieeck Jjust said he didn't open his
mouthe.

MR, TAYLOE: 3 The probative value is

so messed up in this, Your Honor, 1

object to any use of that.

THYE _COURT: " I'm going to refuse
it.
MR. LIVESAY: We will note our

exceptilon.
IHE COURT: This will be

Plaintiff's -~ we will call it Plaintiff's

Exhibit 1--A, refused.

l\’,llR . - III VES]X.\' .

Q Now,. you just heard the Court read from that

refused exhibit, a statement attributed to you. You saw

LESULIE EJOLLY v ’ -7t1
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_that meeting was Mr., Sullivan., I missed parﬁ of his

MR. ESLEECK - DIRECT - BY MR. LIVESAY ' ' ELL T

1t on that ounuay morning, didn't yéh5
A Yes, I saw it.
Q Did you ever ask the newspaper to publish
a retraction?
A No, sir.
Q . While you were at the mecting, did you hear

the City Manager, Mr. Williams, make any stétements to the
public?

A Mr. Livesay, the dnly thing I remember ggdbout

presentation, and when he finished, the best I rememm%r,i
HMayor Davis spoke about how hard-up the City was and needed
every dime they could get and they couldn't abolish any
taxes, or words to that effect, but I don't remember the
City Manager or the City Attorney either making a statement|.
They could have.

Q You don't remember Mr. Williams saying,
"The 1ldea of assessing the iandlord was arrived at last

week in order to spare hardship on elderly people.,"

MRe TAYLOU: The cevidence is
that he does not remember.

Mit, LIVESAY:

Q Does that refresh your menory, Mr, Eslceck?
A Ho PR ir., ad
4
o Q Now, going back to those questionnaires you

xllx';‘e u‘r JOLLY 72
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MR. ESLEECK - DIRECT - BY MR. LIVES3AY

sé;gw;;f ;ﬁ ;héﬁépring ofi'?é;.h6ﬁ ﬁ§5& did &ou'send_out?
A~ I don't remember, Wr. Livesay. It Was
quite a few of then. Some of them I mailed out, some
~of them I had my deputies.- I ha&e men wofking én them
right now..
Q Do yoﬁ remeiber beiﬁg deposed in the City

Attorney's council chamber in October?

©

\RA]

A Yes, sir.,
Q I asked you how many you sent out.and you

said, "I doubt if it was a hundred"; is that correct?

A “hat's correct.

Q ilow many did you get back?

A I don'ﬁ remember.

Q Didn't you answer that same questioh'by

saying, "We got bLack a few, maybe half of them"?

A Right. | . .

Q What did'you.do'with the ones you dldn't
get back?

A I'm working on them right now,

Q At the time didn't you say, "We haven't

followed through with them"?

A Yes, sir. You want to know why?

A he reason we haven't followed through on

those questionnaires up to now is the license are due the

S v,. e R R "”__ww”..",MWf~,h“_m,:r:;_
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MR. ESLEECK - DIRECT -~ BY MR. LIVESAY
e

last dd&ﬂgf May. fi havéwémgécklaéhgfmaéiiﬁthe last day 65-
May that takes me almost two weeks of'June to clear up.
Once we clear. those up; we ére well into_August before'

we can get our files right. The men can't go out working
license until wé get our files in order. We don't know
who has boughtva license or who hasn't bought a license
until we get our files in order.

It's well into August before mny men can
begin a city survey. August, September aﬁd October, 1t
takes them three months or better than three mdnthé to
make a door to door survey of thevwhole city. 'They
break the city down into zones and they go in there and
don't come out until they finish. We can't check rental
taxes this way, because they don't have a window display
advertising they are in business; so 1 feel the real money
in license 1s in this door to door survey, and once we
clear this up and my men -- as they are doing now, are
working on these interrogatofies -~ that's thé reasbp“fhey
haven'tldoné it until now, Mr. Livesay. They have been
on it about two weeks.

MR. LIVEGAY:

Q That's a normal thing cvery ycear, then?
A Well, we haven't followed this procedure
with rental taxes before, because tindls is something new,

Tnis 1is the first time we have sent out interrogatories;

LESLIE F JOLLY ‘ ' o 74




6

16

MR. BESLELCK - DIRECT - BY M, LIVESAY

- - - B T T T e T SN

g;fwiﬂig>doorlto door survey 1is every year, yes, sir, I'm
sure we have been to your office.

Q Now, in connection with ycur duties as
Commissioner of the Reveriue, I believe you testified that
you, at‘least insofar as the two Reubens, determined they
were not subject to the tax?

‘THE COURT: This is all

repetitious.

A Yes, sir.

MR, _LIVESAY:

Q Have you made a determinatibn in your. own
mind-as to any other persons in the city?

A Yes, sir,

Q Can you give us an idea of the number of
such persons?

A Viell, no., I{ would only be people who called
me and requested refunds, who pald the license in May;
primarily, they would be the ones,

G Did you communicate this information --
of people you thought were not in the buéiness and should
be refunded -- to the City Attorney?

A I discussed it with the City Attorney

after 1 determined that Mr. Reuben wasn't in business.

Q Did he apree or disagree with you?
MR« TAYLOL: Ovjeetion, T would

l!,i;‘l?!.!t“‘{. J(n A : 75
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MR, ESLEECK -~ DIRECT - BY MR.ALIVESAfE

-43-

iiké”to génge ha; thg rigﬂﬁ to péi&ilege'gs.

if he wants to assert it. |

T COURT: This is all

repétitiouse

A There again, I discussed it with the
City Attorney.

THE COURT: We are getting

back to the whcle thing, that nothing

was going to be done because you had

these pending suits.
MR, LIVESAY:

Q Did the City Attorney tell you at any time
he wanted to take it up with the Director of Finance?

A He.asked me how much monéy would be involved
and I told him at the time I didn't know, and as far as
I was concecvned, it didn't make any difference -- if they
were entitled to a refund, they were entitled to a refund.

Q Did the City Attorney say he wanted to take
it up with fir. Cherry, the Director of PFinance?

A He did say hie would dincuss it wiﬁh
Fr. Cherry, as to the amount and so forth.

Q Has anyone at the City directed you not to
make the refunds on people that you feel were entitled?

A o« No one has ever directed me to do
anything in thét off'ice.
RSLIE L JOLLY
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MR. ESLEECK = DIRLCT ~ BY MR. LIVESAY
[_..._..‘_A_. o o md e et e e ———— _'_. :-—_ — -_: -:_. — " —— e———— —'—_.. 4 .
Q - Have you ever said, "I wouldn't make a

refund of general nature, that's going to involve a lot
of men, until I discuss it with the City Manager or City
Attorney"?

A When we are speaking of mass refund, I think
common courtesy demands that I discuss it with the City
Manager or City'Attbrney.

Q So you did make such a statcment?

A I probably did.
Q How, in connection with those interrogatorie:

or questionnaires, was there a question on. there: "Whethe]
you engaged someone else to manage the property for you,

and 1f so, what services that person rendered to the
» .

property"?
A I believe it's on there, yes, sir.
Q Why would that.bé pertinent to you?
A 1 don't know right offhand.
Qv Isn't it true that you told me on these

depositions that 1t was because you had discussed 1t with
the City Attorney, whether or not hiring an agent would

be subject to a tax?

A I discussed it with the City Attorney, yes,
sir.
Q S0 you considered it relevant and put it

In your questionnaire?

49—
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' you,

- MR. ESLEECK - DIRECT - BY KR. LIVESAY

A - That's correct.
Q I want to put a hypothetical question to
MR, TAYLOE: Objection, Your

Honor. I don't know of any testimony
hear that he is an expert. If he is

an cxpert on licenses, then I will
stipulate to that.

- THIS COURT:  What's the nature
of the question?

FR. LIVESAY: 'hhe hypothetical
-qﬁestion is: "Should I die;'owning one
piece of real estate, and my ekecutor
~qualified and rented out that piece of
real estaté, peﬁding_distribution or
dissolution or whatever of my estate,
would you consider that my executor was
~dolng business under your City Code?"

MR, TAYTOL: Again, Your lonor,

I don't see that that's the facts in this
case, which is my understanding is the
criteria for qualifying experts. I
think we are getting so far removed.
The Court.has gol the facts before it rjght
now, |

LESLIEF JOLLY
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"of the license code?

" MR. ESLEECK '~ DIRECT - BY MR. LIVESAY

"What's wrong with'

THE_COURT':

him answering the question?
. - ‘

MR, TAYLOW: Fine.
A Your Honor, 1 would have to have nore

information than what the City Attorney has given me.

In all probability, if I knew of the instant, I would
send the baﬂk ofvwhoever is handling it an interrogatory.
M. LIVESAY: |

Q  Which, when I asked you substantially the
same questlon on discovery, didn't you say, "I would
say someone was doling business"?

A I remember you asking me a similar qﬁestion
and 1 asked yoﬁ wasn't it the same question, because thils
ingﬁént you have one dwelling; the other onevwas more than
one dwelling.

THE COURT: Thal's enough for

the hypothetical.. Let's get along.

MR, LIVESAY: No further

questions of the witness.

CROSS-EAAMINATION

EXAMINED BY MR. MAYLOE:

Q HMr, Esleeclt, you have before you Chapter 20

A Yes,
Q I draw your attention to page. 1335.

LESLIL FJOLLY
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.A | Yes; sir.
Q 1335 particularly, "Boats used for towing",
Section 20-65,
A ~ "BEvery person engaged'in the business of
towing."
Q Is not that the same definition of
"engaged in business" which the Supreme Court has asked

you to decide?

A Right.
Q Are there not numerous other sections of

the City Code that start off with the same thing, "Every

person engaged in business" and so on?

A Every page in this Code?
Q Using the same definltion, are you required

to make the same determinations day in and day out?

A "ive days a week.
Q So there is really nothing new in what you

are doing in this case?

A Not really.
Q As a result of applying this definition,

have you welghed certain factors iﬁ regards to the Citizen
Trust that have come to your attentiion?
| L Yes, sir.

Q WOﬁld you te]i the Court how these matters

come to your attention to make this detcermination?

PLL1 fJOLLY
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MR. ESLEECK - CROSS - BY M TAYLOEﬁ

~-53=

A Well, I hiVb any number of methods of
gaining inforimation as to who is operating a business
and who isn't: Advertising, newspapers, yellow pages of

the phone book, jnformat¢on my staff bPlnbo in, fleld

deputies who make door to door surveys; I might use the,

rcal estate assessor's records, water depxrtm*nt rccord"°

I have any number of sources for gaining information as
to who is in buulneus and who isn't in business.

- Q As a result of utilizing these courses,

did certain information come to you in regards to the

Citizens Trust trust department in regards to the Whitlock

estate?
A Yes, sir.
Q Would you itemize as clearly and

succinetly as possible what these facts were?

A Well, the fact that -- I have said most of

it already -- that Citizens Trust is handling the estate

for Francis Whitlocit, I don't know the legal terms

exactly, but they pay the utilities, water; they pay the -

mortgage on this property; they pay the interest.

Q Tax?

A They pay taxes.

()] Héw many units werce in thin?

A Twelve.

0 Did they pay fire and Liability?

LESLIL + JOLLY
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MR. ESLEECK - CROSS

A

Q

who the bills were scent to and under what name?

A

paid the bllls.

Q

A

Q

paid by =--

A

«
Tru#t?

A

Q And when a court action was made, under
whose name was the court actlion brought, by Mr. Kelley?

A

Citivens

Trust .,

¢

Q

- BY MR. TAYLOE
- — ——— - — - - —— —— — - po— _‘
Yes, sir. e
. n
Electricity?

Yes, sir.

Water bills?

Yes, sir.

Was there an agent hired by Citizens Trust?
Yes, sir.

Wifhin your knowledge?

Yes; sir.

And ‘do you recall, based upon your informatig
The agent was C. Roy Kelly, and the bank

fut of the prodeéds from --

From the estate; that's correct.

But the routine maintenance, that was
By the agent, Mr. Kelley.

But those bills were in the name of Citizens

That's correct.

Mr. Relley has been to court to reprecsent

-54-
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MR. ESLEECK - CROSS - BY MR. TAYLOE

o e e e e e e+ e .
ot Q And for this estate -- Mr. Kelley?
i

A Not for the cstate, but for. Citizens Trust.

Q And you understand he received a fee for his
1 _ ,

services? -
L A I'm sure he does.

Q Does this innuendo, that the City Attorney,
| the City Manaper and the Mayor have made certain decisions
g and directed you to do certain acts; is that true?
| o
i A I'm glad you brought that out, because it
| hav been inferred that the City Attorney in particular
il
i
i has been giving me my instruction, and I want to make it
| .. .
| very clear that I make my own decisions. The City Attorney
i doesn't make any decisions for me. 1 seek his advice,
|
I B ..

I he City Manager doesn't male any declsions for me, nor
! y , s
;the Mayor or the City Council. I make my own decisions.
| : .
f Q Regarding the testimony of Mr. Reuben, do
i
Ii .
. you rceall the conversation you had with Mr. Reuben
|
| concerning the payment, authorizatlon of refunds?
i
i A Yes, sir.
i _ : _

Q What do you remember of that conversation?

| Y ,

! ' :

M . . . -

! A Well, Mr. Reuben paid the tax in May,

I because it was demanded of him by my office. I don't know

_ i whether it was me or one of my deputles, but be was told

to pay the tax and he paid 1t.-
Some time thereaflter, Mr, keuben colled me,

LESote £ JOLLY ' 83
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MR. LSLEECK -~ CROSS ~VBY MR. TAYLOE

received the impression from that letter that anyone with

less than ten units would not be subject,to the license,

‘and he requested a refund for he and his mother,.and I

told Mr. Reuben at the time that I couldn't request a
refund until it was determined wﬁther or not he was in
business, and I told him I was going to send him a
gquestionnaire for he and his mbther and to fill them out
énd return them to me and then we could tell more about

the refund.

He returned the questionnaire and 1 determing

that he nor his mother were in business, nelther of them, -

and I don't know whether I called him or he called me at .
a later time, but I told him that I.had had a discussion
with the City Attorney and he advised me that a number of
cases were coming up in court similar to his, and rather
than go through all these refunds and tinen possibly have
to come back and collect them again, the best_thing to do
was sit on it until aftér the court decisions were made,
and then 1f they were entitled to a refund;_they would
receive their refund with.interest.

I passed this on to Mr, Reuben; only I

didn't say anything about interest.

Q Did you ever teld him that the City Attorney

would not autborize the refund until there wan an oulcome

of enrrent. liti ,(f‘,el,fii(\ll ()'.( i “l L1 A "-5-"-57‘(3'3 ? ) ,__w____m,__..-..._._,_-..84
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MP. ESLEECK - CRGSS - BY MR. TAVLOR -57-
A I think there must be a m1°undelsrand1n“

1_) *

The City AtLoLney doeon t authorize refuands, period.
Q Not to pursue that mdtter, and moving
‘orward, Your Honor, may I show the witness Exhibit No.
blease, sir?
: Mr. Esleeck, Exhibit No. 3 is my letter

addressed to you.

A Yes, sir.
0 In repards to that letter, has there been

any further discussion concerning the use of the

Juumerical number between yourself and my office?

A Yes, sir.
Q@ Would you tell the Court how you used,

then, the numerical number?

[

A Well, if you recall, i4r. Tayloe, in the

last parasraph of the fivat page "Accordingly, I

O

respectfully suggest that Section 20-104 of the Code of

the City of Poxrtsmouth, 1973, be administered as presuming

any persoﬁ who owns ten or more dwelling units as being
in the business of rentiny residential pronerty.'" In
other words, you arevsuggestiug.to ma that T use the
nuwnber ten as a vuldeline.

A1l wight. Shortly thercafter -- it may

have been the next day -- vou and T had a discussion --
I think you were passing through the office and stopped

by == and ve discussed the letter and it was_decided that

LESLIE F.JOLLY
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MR, "ESLE FCL - CROSS - BY MA. TAYLOE

the fjgurc ten is not tﬁ be a faut flgure that I have to
go by, that I should go by. You suggested it as a
guldeline, but even though d person might have nine units
or eight unito or seven units, it's up‘to ﬁe through my
interrogatories or by whatever information I can gather,
it's up to me personally to dvtelmin who is in business
and who is not in bu,wneS', and even if a person might
have eleven units or twelve units, I can't pick anybody
with that many units who wouldn't be in the business; so
I would say it's pos oibl”' 50 the figure ten is used and
T. am using it as a guldeline, bul not something concrete
I have to go by, and I den't go by it.

Q _'By saying you "Don't go by it!, you are

saying you look at other factors besides the number ten?

X Yes, sir.

Q And that is not the sole criteria?

A Ho, sir.

Q - And you have gone beyond the number' ten in

regards to Citizens Trust?

A If I was going to use the figure‘ten
strictly, I wouldn't need my interrogatories,

Q Based upon the information that you have
said came into your bands regafding the Citizens Trust
case, have you made a conclusion concarning whether the

Citizens Trust banhk trust departmwent, working for the

LESLIE vaxlv . 86
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estate of ¥rancils Whitloce

MR, BESLELCK - CROSS - BY MR. TAYLOE

v

“ i

residential property in the City of Portsmouth?

determined that the Citizens Trust Bank is in the business

- MR. LIVESAY:

MR, LIVISAY Before he answers,

that is. the thing to be determined by

the Court, so with that reservation -

GO .
kK, is in the business of rentingj

A Until the Court rules otherwise, I have

of rentiir;; dwellings.

MR. ‘TAYLOE: S0 the Court

would have to reverse your decision?
A . That's correct.

THIE COURT:

1 o 10 e i b 0

What is the
sectlion 1tself?

MR, TAYLOW: 20-104, Your Honor.

THY COURT: You are talking

about this figure of ten, which is,

as I understand, appears to be sort of
an arbitrary figure, ten units?

HR. TAYLOB:
to answer your ingulry, it appears in

the Virginia Landlord and Tenant Act,

as to who is e¢ligible and who nust do

bhe things undor thap aect, but 1t lig a
number which wes derived - it could have

been five, it could have boeonr ten - bhuat
&

Yes, sir. 1t appears -—-

LesLin v JOLLyY
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MR. ESLEECK - CROSS - BY MR. TAYLOE

{

tﬁé iﬁﬁorﬁant thiné-that Mr.»Eélégéﬂw
is telling yoﬁ is that it is not a
fized criterion whereby he uses 1t as-
the sole Jﬁdge. |
'gggwgggggz I understand that,‘
but‘the Commissioner of Revenue then
could arbitraril& set any number of

units he wanted to.,

MR, TAYLOL: If that was not

the sole criterion he was using, he
could use two, I think along with the
other things, if he wanted to do so,
but that is not his sole Jjudgment and
the Court shouldn't be.swayed.by that
‘because he 1s saying that helps him t§
put them in two separate piles. -

THE COURT: I understand that,
but I am trying to get the picture,
becaﬁse all the_other-things you
consider are taken Into consideration,
like having an agent and that sort.of
thing, and then you say =-- what was that
act you referred to?

MR, LIVESAY: Landlord and Tenant
Act.,

LESLIE FJOLLY : v 88
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MR. ESLEECK -~ CROSS - BY MR. TAYLOE

S S — =

THE COURT: ' Landlord and

Tenant Act refers to the'tcn.units

for what purpose?

MR, TAYLOE: As to who meets

the qualificatioﬁs under that act.
That's an arbitrary figure of the
legislators, and I think the important
aspect -- and Mr. Livesay will argue
the opposite when we get to it --—
that's only a tiny little part of iﬁ,.
but iﬁ may, but that's not the sole
criterion.

TiE _COURT: It's certainly an
extremely important one, because the
Commissioner can cut the melon any way
he wants to. The people who fall on one
side are not going to pay it, and the
people who fall on the other side are

going to pay it.

MR._TAYLOL :

Q Have you assessed people who have more than

ten apartments?

A  Yes, siv.
Q The basis is what, then, that you have made

seasment?

S RN « ¥ c @
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MR. ESLBLECA ;‘CROSS - BY MR. TAYLOE _ b2
A Yes, sir -- whether or not they have |
. enmployees, whether or ﬁot they provide services, any
nuber of things. |

THE COURT: You mean like

b b s S s et b

janitorial services? )

A Yes, sir. All of that enters into it,
in my.opinion.
MR, TAYLOZ:

Q ' Would you teil the Judge how you uSe that
number ten?

A The number ten ié just a suggestion from the

City Attbrney for me to go by, not to ébide by strictly,
but as a guide. How, I made the Statement, and I know thaﬁ
the Supreme Court haé ruled that you can't use a particular
nunver to_determiné who is in business znd who isn't in
business, but there isn't any question in my mind that
a man with a high rise apartment is in the business of
renting apartment dwellings..

On the other hand, I don't feel like the
old lady who rents out the upstairs apartment to put food
on the table is in business, and sbmewhere along ﬁhe line,
I have ﬁo determine the borderline, who is and who isn't.
That's the reason I use all of these questions, Judge,
not the number; the number isn't the bLip factor unless

you et into a large number. |

LESLIT FJOLLY 90
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MR. ESLEECK - CROSS ~ BY MR, TAYLOD .

-

Like I said a while apo, i c;n{£'pick anybody
right offhand who has more than ten units who doesn't
devote quite a bit of time and 1abér to the renting of
these properties and who doesn't d;rive a profiflor try
to derive a profit of livelihood, and 1t can't be an |
isolated instance. ‘It's got to be continuous 1if he has
that number of units, and this is what I have to determine;
and like I said bhefore, 1 make these judgments every day
of my life. .Some‘Of them are not as strenuous as this,
I will havé to admit. |

THE COURT: In other words,
as I understand it, it is conceivable
that I could own an apartment house
with eight units, eight apartments?
A Yes, sir,
THiv COURT: ' But if I Jjust
rented it and then I said, "You are
on your own; you qO everything", I
take it you wouldn't consider thaﬁ
as being in business; but if I
maintained the apartments and had
janitoriél scervices and all thosc
other features, then I would certalinly
#

gualify to pay the tax?

A If you pay the utilities, taxes, provided

LESIIE FoJOLLY.
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MR. ESLEECK - CROSS - BY MR. TAYLOL
o REDIRECT = BY MR. LIVESAY_

garbage service, fixed the roof -- all these things are

taken into consideration, yes, sir.

MR. TAYLOE: I have no further

questions of the witness.

" REDIRECT BXAMINATION

Q You have been quoted as saying it's an

impossible thing.

THE COURT: .. What's an impossible
thing?
MR. TLIVESAY: Determining wnether

or not a person is in the business of

renting residential property.

THI. COURT: I think you ought

A et et A e . s e

- to lay a little more background.

! Shortly after this public hearing that Mr. Livesay 1s

I didn't make these statements at a public hearing. 1

office had prepared for me -~ well, when the Suprene

Court decision came down, [ didn't krow what thic common

LESLIF FLJOnLy

1 A I will lay a 1little more background, Judge.
speaking of -- I don't know why he hasn't brought it out --

.o 1 'was interviewed and I assume HMr. Tayloe was, too, afterwards,

and at the time, I will be very frank with you, I was real

upset about the rental tax because someone in Mr. Tayloe's

law definition of being in business was, Judge, and I asked

-6~
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MR, ESLEECK - REDIRECT - BY MR. LIVESAY

th City Attorney S Off:ce to glvc me thib 1nformdt10n ]
‘50 when I got them, it wasn't drawn by Mr. Tayloe; 1t was
drawn by-one of his assistants who is no longer there,
and when I read them, I nearly had a fit.

My interprgtation was that everybody who
wrote a check to repair the roof was In business. - If
you‘mado a profit, you were in business. If yoﬁ hadcput
money aslide to pay off the mortgage, you were in business;
.and I took these guidelines to Mr. Tayloe and I told him,

I said, "Don't tell me who is in business. Give me what

an example of somebody in the City of Portsmouth who 1s

not in business", because the guidelines I received

pldo d everybody in the City of Portsmouth who rented as
much as one apartment in business, and I was upset about
it; and shortly after this public hearing, I was
interviewed by a reporter and I said, "Yes, sir, it was
impossible", but since then, in talks with the City
Attofney - and‘I have sought his advice on this time and

time again because I was confused, and when the Council

passes an ordinance, regardless of whether 1 like it or

i not, it's my duty to administer it the best I can -- and

this is what I was trying to do, and I went to IMNr. Tayloe

on mere than one occasion and this is the reason I have
. come up with Interrogatories, and he has helped me with

I some of the questions, that's corrocet, but it's still my
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MR. ESLEECK - REDIRECT - BY MR. LIVESAY 66—
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declision and my decislon alone as to who is in thevbusineégA
of renting property.

MR, LIVESAY:

Q At the time you sald, "It's an impossible

thing", that was after you had received Mr. Tayloe's letter

of June 3rd?

A I received the letter the day befofe the
public hearing. . ‘ \
Q . It was after you had gotten that letter.

Now, coming to Citizens Trust and the Whitlock estate
property, have you ascertained how much time anybody up
athitizens Trust spent paying that water bill you talked
about?

A Ho. I haven't ascertained how much time.
No way in the world I can determine that for Citizens-
Trust Bank or anybody else.' |

Q Just one check a month or every two months,

isn't it?

A I assume it's one a month.

Q Now, you say they were paying mortgage

payments., Who were they paying it to?

A I don't know.

Q Were they paying it to themselves?

A 1t cbuld'be.

Q | And the taxes were paid every quarter?

LESLIE FLJOLLY 94
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MR. LSLEECK -~ REDIRECT - BY MR. LIVESAY
“—mmmuﬁﬂmumwm5g§ing téxes, yes, é;?;

Q - You know.from your owvn knoﬁledge.that
substantially all of the»maintenance and servicing and
repailr bills were paid by Mr. Kelley in a net check
giVen to the bank once a month?

A That's right, I don't know.

Q You don't know how much time, attention and
labor anybody in the Citizens Trust Bank put into what you
are talking about?

A Ho. I have no way of knowing.

Q Speaking in terms of the employees wﬁo may
have worked around the apartments, any of those employees
of Citizens Trust?

A I don't know.

T Q Isn't it true that you have been shown
statements that they were independent contractors nired
by lr. Kélley's operation?

A No. I haven't seen any statements like that.‘

Q Would that make a difference?

A The maintenance is being provided by

somebody, HMr. Kelley or the bank; it doesn't maké any
differehce to me who it was. The bank is paying for it.

Q The same thing aboutl the rendering of any
other services, janitorial, parbage, el cetera?

A The bank is paying for it.

CLESLIE F. JOLLY ro _ 5)55
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- MR, ESLEECK - REDIRECT ~ BY MR. LIVESAY

Q .~ But I mean it doesn't make any difference
¢

to you whether those things are'being done directly by

the

out

bank or someone at-the rental agency?

A Hot unless the rental agent is going to take

a license on its own, twelve dollars a unit.

Q . When you got the letter of June 3rd and it

sugpgested a guldeline of ten, did Mr., Tayloe tell you that

that tied into this Virginia Landlord and Tenant Act?

A No.

Q Is this morning the first time you heard

of that?

A First time I heard of it.
Q You are not familiar with that act?
A No, not familiar at all, never heérd of it.
Mite LIVISAY: - That's all.
Bon % ¥ %% %

C. ROY KELLEY, Witnuss called by Attorney
for the Petitioner, having been first
duly sworn, was examined and testified

as follows:

DIRECT LXAMINATION

EAAMINED DY MR. LIVESAY:

Q State your name, please.
A Hoy Kelley.
() And Mr, Kellcy, how old are you?

LESTIE b JOLLY
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MR. KELLLY —.DIkECT - BY MR. LIVESAY - =69-
A Thirty-nine. -
Q What is your principal business at this
time?
A Realtor.
Q - Have you in the past aéted as rental agent

fof Citizens Trﬁst Company, now known as Citizens Trust
Bank, with respect to pfoperty?

A _. Yés, for their trust department.

'Q Can you recall in what yeaxr it was that
you undertook this enployment for the bank?

A T do not recall the year we undertook the
managemaent of the units in question. We had them for

several years.

Q It's been some years ago, right?
A Yes.
Q 0f course, the units we reference are over.

in the north side of Portsmouth?

A Right; Webster Avenue and Linden Avenue
area,
Q In connection with your employment, did you

meet with anyone at the bank to be employed?
A ~ Yes, I did, but I don't recall the

individual who hanpened to be at the initial meeting.

) Was there any written contract?
A T'm not certain, but T doa't believe there

0
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C services were perforned by you or your company oOr the

MR. KELLEY ~ DIRECT -~ BY MR. LIVESAY -~70~

e R

Q At that time were you engaged in managing

property for other people in and about Portsmouth?@

A : YeSL
Q . Did you have a Clty business license to

condud¢t that business?

A Yes. |

Q And so far as the arrangements with Citizens
Trust, was 1t any different then with any other bwners
that you were déaling with at that time, asvfar as youf
commissions?

A No. That was typidal of'most of thej
mahdgement accounts that the firm handled.

Q Do you know wheti.:r or not the trust that
tﬂé‘bank was involved with still owns that property?

A The property has been sold -~ at least,
that is my understanding -- it was sold at the end of this

past ycar or the first part of this year,

Q You know that because your services were
terminated?

A Yes; and we were told it had been sold.

Q During the perlod of time that your company

had this manapement, very briefly tell the Court what

employees of your éompany, with respect to the property.

A Virtually full services, as far as operation

LESLIE FJOLLY
COURT REPORTUR
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you would have if you had a single~family home - the ownen

MR. KELLEY = DIRECT - BY MR. LIVESAY w71

and managemeng o} thé broperty, ﬁé;e performeé'g; our
company. Sone disbyrsements vere made by the frust
departnment.

Q Which ones; would it have been bills that
got mailed directly to them?

A I believe they paid the tax bills, but I
am'really not sure. We were In a position we would pay
any bllls that would éome to us, and the only thing that

would bLe paild by the bank would be those items that happened

to go directly to them. It would be much the same situatiop

may be paying his real estate taxes or the mortgage and
the owner usually receives the bills.
Q During this period of time, did your

company place the tenant?

A Yes.

Q And replace the tenants?

A Yes,

Q . And sue the tenant for the rent due?

‘A Yes,

Q Pid your conpany determine and undertake

any necessary repalrs, maintenance?
A Yes.
Q What about janitorial services for the

hallways?

99
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KELLEY = DIRECT -~ BY MR. LIVESAY

Yes; wce provided those services.
Or outside services, like mowing grass?
Yes.

What arrangements if any were there for

disposition of garbage?

1

A

We had an cmployee who would check to make

sure the garbage cans had been put on the street,

emptied and puf back, and the area was clean.

Q

Say, if a tenant left and the apartment

needed to be cleaned and painted, who did that?

A

Q

A

We did that.

Whose services did you use for that?

Most instances 1t was employces of C. Ro
3

Kelley; for specialized work we would use outside people.

For instance, if service was necded on the heating system,

we would call the appropriate people.

Q@

A

In specific, you had no plumbers?

' 's right. In general, those trades

That

2

that require licensing are the ones ve call in from the

oubside.

Q

As you went through a month and had any

sorvices rendered Ly your pcople, and you had services of

a painter or plunber, what happened as. far as your charges

for the maintenance aand the plumbers' Lills and what-have-

you?

LESLE ), JOTLY
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out the various charges and costs, did you take a

comaission in agreement with the bank?

along with a statement outlining the disbursements.

maintenance and so forth?

palid.

this

for Citizens Trust Bank?

Citilzens “Wrust paid the taxes. Did the water bills (o

MR, KiLLEY - DIRECT - BY IR, LIV@SKY -73—'

A

Q

A
Q

A

Q

A

Q

belonging to the Francis Whitlock estate,in hand

A

Q

to them?

us today, probably would be more familiar with that than I

dila

A

They were paid from our offilce.
What happenced to the rents? e ¢

The rents were received by our office.

And having the gross rents and having paid

Yes; a commission was deducted,

Then what would you do?

The net proceeds were forwarded to the bank,
Outlining the charges by yourself and the

2

Yes; along with the statement that had been

Did you have any other property,other than

Ve did not.

llow, you have mentioned that you know the
L do not recall. UMrs. Gilliam, who is with

ey had insurance to pay every year?

U U ]
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MR, KELLLY - DIRECT - BY MR. LIVL3AY : -TH~

.A ' i;ﬁnnot'$ure whéther_they paid it-or ve

paid it, as far as the writing of the check 1s concerned.
Q At one time during this period that your

company had the management of those apartmenté, the City

put into effect, and it's still in effect; some procedures

under the ordinances where the apartments, before they can

be rented to a new tenant, have to be inspected?

A Right; Health Department inSpectiQn.

Q Who took care of that?

A That is the functlon of our company;

Q You did that?

A | Yes,

Q And also disbﬁrsed the checks for those

chavges, and 1 assume, deducted it out of the rent

collected?

A That's correct.
MR. LILVESAY: Answer counsel's

guestions.
CROSS=IXAWLHATION

LXAMINED 1BY MR, TAYLOL:

Q Mr. Kelley, in whose name did you do all
these activities; such as when a court case came up, was
it Citizens 'fruat v. John Jones or C. Roy Kelley v. John
Jones?

A Actually, I believe it's C. Roy Kelley versus

ORI SIeI R, 102
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MR. KELLEY - CRO3S - BY MR. TAYLOL

John Jones,
Q Do yourrecqrdsreflect that?
A - I'm making that statement, and Mrs. Gilliam

can answer the question better than I can. She Just told

'me a little while ago that the cases were handled in that

manner.

Q , ‘Hdw about your leases, were they C‘ Roy
Kelley oxr wére‘they Citizens Trust Cocmpany?

A - C. Roy Kelley«wés shown on 1t as the agent

cn the leases, not the owner.

Q And the owner was Citizens Trust?
A That's right..
Q ' And I show you this document whichvappears

tcfbé 5, and ask you if you recognize that as a lease
between the Citizneé Trust Company and a given individual
of one of the apartments that is in issﬁe today?

A Yes. This is.the month to month apartment
lease dated May 7, 1974, for Apartment D, at 16 Linden
Avenue.

Q And that again refers té you as the agent,
and Citizens Trust as the owner of the property?

A That's correct.

Q And in regards to the services which you
provided, did you pay a tax on the business of renting

residential property in the amount of twelve dollars on

LESULIE r. JOLLY
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MR, KELLEY - CROSS -~ BY MR, TAYLOE

behalf of Citizens Trust Company?

A 1 do not recall from my own records when or

what taxes were pald.

vQ v Would you? in the ordinary course.of your
business, pay the tax of renting residential property
license 1f you are the agent?

A Yes.,

Q You would pay it in the normal course of

“your business?

A | MNo. Ve would disburse the funds on the
account of the owner. It would be a charge to the
owner.

Q So Citizens Trust Company, in youf nbrmal
prédedurc, would have beén charged the tax of twelve
dollars for the tax of renting residential property?

A Yes; as would any olher tax be charged to

the owncr.

Q This 1is very important: 1 ask you whether

you have a number of people which you are the rental
agent for, a number of filrus which you haudle the same
scrvices, the same services which you handled for the

Citizens Trust Company?

A Would you 1like to define a "number"?
Q lidgefield Apartments?
it Yoo,

LESEIE |, JOrLy
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MR. KELLEY - CROSS - BY [iR. TAYLOE

-é Can I go on: Are there ﬂot more than
Edgefield Apartments?

A ~Yes, there are others.

Q And you are in the business of managing

apartments for people as a real estate broker?

A That's correct.

-7~

Q  Are you in the business of renting residential

property?
A - We manage residential property for'ofhers.
Q Are you in the business of renting
residential property -- you say you handle the operating
and management -~ are ybu in the business of renting
residential property?

ME. LIVESAY: I would make this

objection. He is asking him perhaps

for a legal conclusion.

A That's what bothers me in my answervn—
I'm not sure my definition of being in the business‘is the
same definiticen you are seeking; 1 can tell you what we dg
and you can establish perhaps —-

MR« _TAYLOL That 's been

*spablishod, and f'm not going to

go into it.

Q It can be said that you payva license tax

on managing and operating apartments and beinpg a real estat
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A Yes. We have a City‘ahd State license for
performing those services.

Q Do you have a license -~ and you have
alresdy answered that you did not have a license on

behalf of Citizens Trust for the renting of residential

¥ .

property -- you didn't pay the twelve dollars a month fee?

A I don't remember.
Q You said you didn't know?
A In fact, 1 believe it was pald for some

period of time, but I'm sorry, I don't have the facts in
front of ne.
Q You said in the normal course of busliness,

that would be charged back to Citizens Trust?

A - Yes; the same as any other charges.
THE COURT: . You just deducted

it from your rentals?
A " That's right; from the payment to the ovwner
at the end of the month.

TAYLOL

s

MR.
Q Did you not, over the period of time, pay

a check over to Citizens Trust Bank over the amount of

deductions that you made; wasn't theve a profit realized?

A unds were disbursed to the banlt, but I

gquestion whether therce was a proflit reatized after other

Mm%m_ww_mmmﬂuwwﬁmfﬁﬂ_f“dmmmwdwmI[H;
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c MR. LLIVIESAY

. situntion of going. to court or signing the leases or anythir

MR. KELLEY - CROSS ~ BY MR. TAYLOE . ~79-

(REDIRBCT - BY MR, LIVESAY

“é;b;ﬂsgé r;iﬁéghéuzéhthe propér%&. . ]
>Q | But that's not within'your personal knowledgd?
A ﬁo.
MH; TAYLOE : No further
questions. |
REDIRECT EXAMINATION
EXAMINED BY MR, LIVIESAY: |
Q Mr. Kélley, you were asked about court cases,

Did anybody from Citizens Trust ever go to court that you
know of?

A Not that I know of.

Q Did anyhody from Citizens'Trust ever sign

one of these leases that you know of?

———s i o -5 e et ve

MR, LIVESAY: You didn't have
this marked as an exhibit. Did you
intend to?

VR, TAYLOL: Yes, I did.

A The lease was signed by the resident and
it's signed by a representative of C. Roy Kelley Realty

Company.

Q Not by tho bank?

A “hat's ripght.
Q Hothing different or unusual about that

LESLIE F.JOLLY 107
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MR. KELLEY - AEDIRECT -~ BY MR. LIVESAY

e ééézééﬁéégwm-w_"mmfgggwi;é;gwgf ) A
IMr. Kelley is offered by the defense?
MR, TAYLOE: Yes, sir.
THE COURT: ~ Very well. Is this
lease relative to this particular
property 1in question?
MR, LIVESAY: It is one of the
unit 5. |
THE COURT: Very well. Then the

lease will be received and admitted into
evidence and identified as Defendant's
Exhibit 1.

MR. LIVESAY:

Q " My question was: Was this ﬁay of collecting
rentals not pald or this way of signing leases, was that
any different from other property you managed?

A Ho. "This routine would be normal. It would
be an exception if we had the okner on the lease. I might
relate in the commercial area, almost alﬁays you have
an owner's signature as opposed to'the way ve handle it
in the residential.

Q In,other words, in the residential thing,
the acent does the whole thing; otherwise, It would
serve no purposz, would it?

A "hat's right, because of Lthe repetitive

-80~
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MR. KELLEY -~ REDIRECT - BY MR. LIVESAY
MRS, DeBERRY - DIRECT - BY MR, LIVESAY

81

nature of the business, with the large number of leases,
and it can become a burden to get the owner's signature.

Q There was some question whether you on

behalf of the bank paild this twelve dollars per-unit over
the several yearé for being in the business or renting
residential units; Do you know if fhat was paid under
protest on advice of counsel?

A I do not recall.

MR, LIVESAY: - No furtner

questions,

MR, TAYLOHL: No questions.

| FoE R OB o2 % & % %
JOYCE H. DeBERRY, Witness called by
Attorney for the Petitioner, having
been firsﬁ dﬁly sworn, was examined

and teétified as follows:

‘ DIRECT EXAMINATION

EXAMINED BY MR, LIVESAY:

Q State your name, please.
A Joyce H. DeBerry.
! Q And for the record, how o0ld are you?
;i -A Forty-nine.
ﬁ Q That's a2lways a painful question. What is:

your employment?

A Trust Officer, Citizens Trust Bank.

LESLIE FJOLLY
COUR REPORTER
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MRS. DeBERRY - DIRECT - BY MR. LIVESAY

Q | That's thénsame entity that was known as
Ciﬁizens Trust Company?

A Right.

Q How long have you been assoclated with the

trust department of that bank?

A Since about 1962. : 6
Q Is the trust department a part of the bank
Citself?
A Yes, it is,
Q Does the trust éepartment or the bapk itself

have to pay any City license taxes that you know of?

A Not that I know of,

Q Do you take care of paying the tax on the
stSckholders to the City?

A The bank auditor would do that.

Q Iﬁ connection with the specific property
ihvolved, and if I may move it along just a little bit,
is it true that one Francis, I-r-a-n-c-i-s, a male,
E. Whitlock died back in 1962 and under his will probated
in the Cireult Court of the City of Portsmouth, the old
Circuit Court §f the City of Portsmouth, made the trust
department of your bank the trustee under a Trust A and
a Trust B?

A " That's correct.

Q Now, at the time that that occurred back in

-82-.
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MRS. DeBERRY ~ DIRECT - BY MR, LIVESAY

- e I

'62, go you know what the natﬁfe of ;wnership, if any,
the bank received as trustee of these apartments?

: A‘ We haq no‘ownérship of the - apartments.
We had stock in.Dunn & Whitlock, Incorporated.

Q In other words, at the time he died, the

stock passed into the trust?

A | In the trust.

Q V that if anything happened to that
corporation?

A In 1969 the»corporation was dissolved.

Q And upon dissolution, what if anything

happened to these particular units of apartments?

A An agreement between interested parties --

the bank took over the apartments in place of the stock

as an investment..
Q Are you saying, in other words, that the

distribution and dissolution to the trust was the

apartments?
A That's right.
: Q And someone else who owned stock perhaps

got something else from the corporation?

A ihat;s correct. We have an agreement that
stipulates -- |

Q Who got what?

A Yes.

LESULIE #. JOLLY
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MRS. DeBERRY - DIRECT - BY MR. LIVESAY -84

Q So at that time the trust department, insteaé
of 6wning stoék in é corporation;ithen became owner of
these apartments? | |

A - That's right.

Q You heard Mr. Kelley say his compaﬁy-was
engaged to take over the management. Are you familiar
with that?

A I knew he was 1n charge of it, yes.

Q . All right. HNow, before I forgét it, you
have also heard him testify that the subject apartments
were sold?

A That's correct.

Q Are you familiar with that?
A Yes. : | .
Q ~And once.again, to perhaps speed it along

a llttle bit, there appears of record in Deced Book 685,
a deed from your bank to one Bernice C. Pilzer, of

certain property. Is that the person whom you sold it

to?
A Yes.
Q | And that deed 1s dated May 21, '76?
A Yes.,
Q - Is that about the same time lMr. Kelley's

corporation was relieved of any duties?

A, That's correcct.

LESLIE F. JOLLY ]_12
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MRS. DeBERRY - DIKECT - BY MR. LIVESAY.

- Q From approximately 1971 through thé time

that the bank disposed of this asset, what was its status

-

insofar as the trust department of the bank was concerned?

A It was an investment..

Q Did the trust have othér investments?
A. Yes.

Q Of what nature?

A Stocks, savings accounts.,

Q | Did the bank have any'procedure or any

committee or any routine for review of investments held

in trust?

A Yes. We ha&e a trust committee that meets
once a month.

Q With connection with the trust under
Kr., Whitloék's, did it review all the inveétment, stocks,

et cetera?

A Yes.

Q And make any changes 1t thought;proper?

A That's right. |

Q I would assume, and I will ask you if there

came a point when the bank's commlttee and the trust
department determined that the ownership of the apartments

was not to the best interest of the trust?

A That's correct..

Q And that causced the sale?
LESLIE I JOLLY ' ,
COURY REFORICR 11\;
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on insurance?

MRS. DeBERRY - DIRECT - BY MR. LIVESAY

A Right.
Q Up to that point, when the property was
sold, tell us just what time, labor and attentlon, if any,

the employees of the trust department put‘iﬁto renting

these residential units?

A We put no time in the renting at all.
Q  There has been some testimony that tax

bills were mailed to you quarterly?

A Yes. We paid anything that was mailed to
us direct.

Q And I think the testimony was also that
water bills came to you direct?

A That's correct,

Q . And I think there wefe some questions'about
paying the deed of trust. WVas fhat money borrowed [rom
someonea?

A We borrowed money from the bank when we
tdok the apartments over, to get it in rentaﬁle condition.

Q And paid that back out of the moneysv

Mr. Kelley gave you?

A Yes.
Q What about insurance, how often did you pay

A Once a year.

Q You have been paying real estate taxes every

.V JESLIF FJOLLY 114
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MRS. DeBERRY - DIRECT - BY MR. LIVESAY

rmcmq'l,xa;ter' and~watefwbills é;;ry month?wu i
A I think the water bill came every'two months
Q Andvthe'insurance every year?
A Yes.
Q Can you think of any other checks?
A We paid one electric bill once a month,
It was, I assume, for the halls.and SO forth ~- I'm not
‘sure =-- anyway, we héd an eiectric bill.
Q It came to you so you paid it direct?
A Right.
Q Who paid all other charges or expenditures
on the property? |
A C. Roy Kelley.
- Q  Who placed the -tenants?
A Ce Roy Kelley.
Q Who chose the tenants?
A C. Roy Kelley.
Q Who signed tﬁe leases?
A They did.
Q IWho threw them out if they didn't pay, or

took them to coﬁrt»to make them pay?

A They”did; we hope.

Q Did anybody from the bank do any kind 6f
naintenance?

A No.

LESLIE F. JOLLY 11
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MRS. DeBERRY - DIRECT - BY MR. LIVLESAY

Q You hearé Mr. Kelley é;stifyﬁﬁhat once a
month there would be}a statement to the bank for services
performed by his personnel and outside contractors and
rent collected and the net paid to theﬂbénk?'

A That's correct.

- Q And of course, you had to put that check
into the proper account at the bank? |

A . The income account. There were times when

we did not have any, though, any income.

Q Are you saying that sometimes =-
A The expenses exceeded the income.
THE COURT: : Was that most of

the time?

A Well, along the last few years, yes. I
wouldn't say most of the time, Eut when we took into |
consideration what we were paying out, there was no
income for the beneficiafies.

MR, LIVESAY:

Q During this period of time that the bank
was acting as trustee under the Whitlock will, did the

bank have any -- the trust department of the bank -- have

‘any other residential rental properties it was nanaging

for anybbdy or had in the trust department in any way?

ﬂ"88"

A I do not believe so at this time.
Q This set was the only one?
LESLIE F. JOLLY '
COUNRY REFORNRTER 1 1 6
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MRS. DeBERRY - DIRECT - BY MR. LIVESAY -89~

A That's right.

gﬂg COURT: . That was the

only property you all were involved
in?
A We have recal estate, but.most of it is

dividends by the beneficiaries.

M, LIVESAY:

.Q ~ In other words, you are sayiné -

A I forgot. Ve do have one.piece of
commercial property.

Q I think you were trying to explain the bank =<~
someone may have left a home in a trust, but occupied by
the widow? | |

A . That's right.

Q - In that case, you are not renting it or

managing it; it's up to the life tenant to take care of
it?

A That's right. I said we-had one piéce of
comnercial property. At this time we do have a whole
intereét in it, but most of the time we have had that in
the trust department, we have only had ﬁalf-interest in it

Q - I assume you take in what the decedent leavesg
and treat all of the investments to periodic review; is
that correct?.

A That's right.

B § & |
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MRS. DeBLRRY - DIRECT - BY MR, LIVESAY
CROSS - BY MR, KATZ

Q Whether it's real estate, stocks, bonds?
A That's right. The investment committee

handles all investments.

Q Would it be true that this particular asset
received no different attention than any other asset of
the trust?

A - That's right.

MR, TAYLOE: Your Honor,

I might say, upon the answering

of these'question; as far as wve

are éoncerned, we are not going to
present a case. The case will have
been presented and we will be
through.

CROSS 1 XAMIN AT TON

EXAMINED BY MR. KATZ:

Q Isn't it true that C. Roy Kelley Realty
Company was the agent for the trustee in regards to these

two buildings of rental property?

A The rental agent, right.
Q You made the statement that there were

some periods of time when no incoie was produced. Isn't
that a risk that the trust department runs as trustec
with any assets acquired by the trustee?

A Well, I guess most prudent investments woulg

LESLIE £ JOLLY n
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MRS. DeBERRY - CROSS - BY MR. KATZ

be sllver, and that is safe enough to have income.

Q But thls was an asset that the trustee
aéquired through some other means than the will?

A We acquired it becaﬁse it was the.only
asset that was of any value at the time of the dissolution
of the corporation. We would not haQe gone out and
purchased it.

Q Isn't it true that this asset was ﬁot sold

until 1976, some six years later?

A That's right, but not because we didn't
want to.
Q You said seven years after -= I thought the

man died in '62°?

A | He died_in '62, but we dissolved the
corporation and took it over in '69, the rental property.

Q For the information of the.courf, prior to
1969, one of the assets.of the estéte was stock in the
Whitlock-Dunn Corporation?

A That'!s correct.

Q | wﬁich was a viable corporation that Mr. Duﬁn

was stlill operating; is that not correct?

a business that we took. t was what lr., Whitlock was
involved in and they were running it together, and after

Mr. VWhitlock's death, he was the key man and there was

LESLIE F. JOLLY ‘ : ' 119
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MRS, DeBERRY - CROSS - BY MR. KATZ =g 2a
rnever as much business coming in, andwfhe business just
continued to drop off, and something had to be done,

' ‘ﬁgg@k
Q So the decision was made to invest the
portfolio of this stock and the two accounts? 3

A - Acquiring anything we could get of any
value, | |

Q Based én the décision, you took the assets
you acquired; then isn't it true that whatéver the
business the decedent was in, the trust depértmént does
take it over and it's poured into the corpus of the trust?
| A That's correct,

Q And that's true in all cases, regardless of
whether that was a rental bﬁéiness or renting reslcdential
prépérty? "

A You take over the_assets of the decedent if
it was in his name, and we aré named executor.

Q. These records over hére on tﬁe table in
fronﬁ of you, they basically represent all of the reports
and dealings in regards to those two bulldings for the

. seven-year period; is that not correct?
| A | That's correct.
Q Iach monthly report‘that came to you or to_
% the trust depaerent, was not_timg and attention spent
% reviewing the reports?
E A I did hot review them. The other trust -
’ O eergony 120
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MRS. DeBERRY - CROSS - BY MR. KATZ

r-officer who handled investments would review them as he

did any invesﬁment.

Q It is my understaﬁding that you were ‘the
administrator, so there was a two-fold, two.different
trust officers Qorked on this estate?

A No. My job as administrator, all I did was
make sure the income was put In the right'place and the
reports were diébursed to the béneficiaries.

Q Your réntal agent did not have the decision
as to the buying or selling of thié'property; this was a

decision that was made by the trust department?

A The trust committee.
Q Did he only act under the authority given

him by the trust committee or the trustee? VWhen I say
"he", I mean your rental agent.
A I can't remember, but I believe he met with

the total trust committee at theAtime. I was not a

‘member of the trust committee at that time,

- Q What was the function of the other trust
officer in‘relationship to this residential rental propért
as an asset of the trust? |

A As I just explained, he reviewed it as he
did any investment, you know, when the reports came in,
he checked them to see i1 they were correct.

Q He would have been the one cognizant and who

e - e U U U .f____.I,z.l...
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MRS, DeBERRY - CROSS -~ BY MR. KATZ

gave attention to the day to day reported operations?
A That's right. My duty was to inform him

when there was not money sufficient to handle it.

Q Were reports also made to the Cestul Que
Trust?
A Yes. Ve make_annual reports,

Q Was there a one hundred dollar limit placed
on the agent?
A I found a letter in my file, dated in

December, stating that if there were any expenses in

excess of a hundred dollars, to contact the trust department.

Q IMr. Pruden was a trust officer of the bank?
A - That's right.
Q And that was in December of '75., Would you

examine this document, please?

A ' It's the will of Francis E. Whitlock.

"THE COURT: That was monthly
expenses?
A No -- any one iten -—- monthly expenses

always excceded one hundred dollars.

THE COURT: So that was

outside of normal operaﬁing expenses?

Jit At the time we were greatly overdrawn, and
we put a limit on it for any one large expense, other than

the regular operating expenses, any large repair, I assume

A LESLIE F. JOLLY 12
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MRS. DeBERRY - CRO3S - BY MR. KATZ

is what he meant. I have a copy of the letter. You can

sece it if you would 1like.

MR, KATZ:
Q - During the operation of these buildings,

were not in some units furniture provided and appliances?

A I would have to refer that to Mr. Kelley.
whén'we got personal property tax.forﬁs, I would send them|.
to him.

Q If I told you in tﬁose files there‘were
bills for refrigerators and replacement for applilances,
would that surprise you?

A No, it would not.

.Q And all of those billé vwere forwarded with
fhé ﬁcnthly reports?

A Yes. T believe what you saw was the
original reports Mr. Kelley gave us after hé términated.

MR, KATZ: We would like to

introduce this. It's the will of

Francis E. Whitlock,

THE COURT: The will of --

the copy of the will of Ffancis L.

Whitlock will be recelved and admitted

into evidence and ‘identifled as

Defendant's Exhibit Ho. 2.
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MRS. DeBERRY - REDIRECT - BY MR. LIVESAY

REDIRECT EXAMINATION

EXAMINED BY MR. LIVESAY:

Q Mr. Katz has talked to you in terms of a
decedent leaving you a business, and I think you tried to
answer him back With respect to assets on investments.
Is.it reasonably prudent for a trustee to operate a going

business as a part of the trust?

A Yes,

Q' What businesses if any do you operate?

A We do not have any businesses at this time.
Q So then, you don't operate businesses, If

a man dies; running a business, and it gets thrown into
your trust department, you would operate it?

A No, We would not, unless we had someone
capable to run it. We would have to consider each
account, but unless there was someone fully competent, it
would have to be to the.individual handling it, not us.

Q Would it be prudent for the Citizens Trust
trust department to operate a going business?

A No.

Q What would be your action with respect to a

going business if you didn't have this individual?

A Get out of it as fast as possible.
Q As far as the Whitlock-Dunn Corporation,

when 1t was operating, you had Mr. Dunn operating it until

LESLIZ FLJOLLY 124
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MRS. DeBERRY ~ REDIRECT - BY MR. LIVESAY

Tresr T T
A That;s correct.
Q In other words, if it took management of

these apartments, he did it?

A Yes. He did evérything.

Q Having cast upon the bank through the
dissolution of Whitlock, did you consider -- did the
bank consider that they had in their departmeht the
capébility-of managing these residential units?

A . No, we did not. That's why we hired an
agent.  we knew we were not capable of handling it.

| Q Would it require that degree of time,
attention and laﬁor that the trust department is not

Comy e

equipped or willing to devote to an investment?

A Yes, it would.
Q Now, you infer that you had tried to dispose

of this particular asset of the trust prior to finding
Mrs, Pilzer. Do you know how long you have been trying to
get rid of that asset? |

A Well, it was first discussed several years
ago at the ﬁrustféommittee. You would have to refer to thd
minutes.

Q What would be the rcason of getting rid of
that asset at that time?

A Because it was not an income-producing asset,

LESLIE F.JOLLY
COURT REPORTEN
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MRS. DeBERRY - REDIRLCT - BY MR, LIVESAY

Q And therefore, I would take 1it, you couldn't1

pass on to the Cestul Que Trust that there was any money?
A' or cgurse, there were time$<she reqeived
money, but it was intermingled with her other assets.
It waé not a good asset. |
Q In making the annual reports to the widow
or decedent, whoever it may be, did those reports refer
to just this one investment or all investments? |
A Ail. Ve do an annﬁal report ﬁhat everything
that happens during the year, and during that time we give

her a report of her investment, an investment analysis.

MR, LIVESAY: No further
gquestions.

RECROSS-EXAMINATION

EXAMINED BY MR, TAYLOWL:

Q You stéte that you take the assets which a
glven estate gives you and you divest yourself if possible,
if it's not a good investment?

A - If possible.

Q In this particular case, you hadla bad
investneht and yéu attermpted to try tb get rid of it over
that period of time?

A That's correct.

Q This would be true of a restaurant -- you

make a judgment whether to stay in business or you could

v

©OLESLIE F.JOLLY
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MRS. DeBERRY - RECROSS - BY MR. TAYLOE

® [a}

close down?

A

A

if the agent owned 1it?

Well, we had restaurants and we closed them

immediately, because we were not able to handle them.,

Q You made that business judgment to close
them? |

A Right.

Q If you had a manager of a restaurant, who
over a .

period of years had been making money, might that

not have affected your decision?

A Yes,
Q That would have beern an asset of the bank

I can't answer that.
Q But he would be working on behalf of the

bank if the asset was in the trust department?

A 1t hé was in no way connected with the trust

department.

THE COURT:

Pt it et e Sy et o et

Regardless of
what you call it, Mr. Kelley was
under the complete control and

direction of the trust department and

officers of the Citizens Trust Bank,

relative to the Whitlock estate?
A

He was working for us, handling the asset

for us.

REN— 820
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MRS. DeBERRY - RECORSS - BY MK. TAYLOE

THE COURT:

The whole issue-

" is whether or not the language of

the ordinance puts you or the bank

in the position of being an isolated

instant of conducting business,

considering the other facets, which

carries me to that ultimate determination

I have to make.

MR, LIVESAY:

I think Your Hohor

has put your finger on one of the

important points of the case,

THE COURT:

MR, LIVESAY:

MR. TAYLOE:

I hope so.
We rest,

He rests, and

the City rests for today.

#O0% ¥ % X % ¥ % K
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STATE OF VIRGINIA AT LARGE,
CITY OF PORTSMOUTH, to-~wit:
"I, Leslie F., Jolly, RPR, hereby certify that I

was the court reporter in the Circuit Court of the Ciﬁy
of Portsmouth, Virginia, on the 13th day of December 1976,
at the time of the trial of the case of Citizens Trust
Company vs. City of Pértsmouth.

I further certify that the foregoing transcfipt
is a true and accurate record of the testimony and other
proceedings of the héaring herein.

Given under my hand this 20th day of December 1976,

ra T ’ >
S P, Lo 27 e,
s P N A el pi
~ Leslie ¥. Jolly, RPR ¢/
o
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Present: Carrico, Harrison, Cochran, Harman, Poff and Compton,
JJ. ' '

CITY OF PORTSMOUTH

. OPINION BY JUSTICE GEORGE M. CCCHRAN
-v~ Record No. 741178 ' .
' ‘ Richmond, Virginia, March 5, 1976

CITIZENS TRUST COMPANY,
TRUSTEE, ETC., ET AL.

FROM THE CIRCUIT COURT OF THE.CITY OF PORTSMOUTH
Robert ¥. McMurran, Judge

This appeal presents for our determlnatlon.the questlon
of the validity of two local ordlnances 1evy1ng 11cense taxee on
those enoaged in the business of rentlng re31dent1al property.

On June 22, 1971, City Counc11 of the City of Portsmouth
‘adopted for the license tax year beginning ?ay 1, 1972, and ﬁoy

subsequent tax years, Oxrdinance No. 1971-52 , in which the

1 Ordinance No. 1971-52 providea;

% % %
"Section 87.1. Rental of Residential Propegty.
: “Every person engaged in the business of rehting -
residential property, including houses, apartments and dwelling

units shall pay an annual license tax.of $50.00 for the first
four units and $12. 00 for each additional unit 1n excess of four,

"For the purposes of this section a person shall mnot| -

be deenmed to be engaged in the business of renting residential
property in the City unless such person shall rent four or moxe
such residential units. The business of renting houses, apart-
ments or dwelling units as used in this section shall be con-
strued to mean the renting of buildings or poxtions thexeof, each
designed for residential occupancy as a single dwelling unit by
one family but not hotels, motels, mobile home parks, lodging
houses or boarding houses for which a license is otherwise
required by this ordinance." cﬁ
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definition of those required to pay the tax paralleled the

overly broad definition invalidated by us in Krauss v. City of
2

Norfolk, 214 Vva. 93, 197 S.E.2d 205 (1973). Subsequently, on

July 24, 1973, City Council amended the ordinance by adopting for

the tax year beginning May 1, 1973, and for subsequent tax yearé,
3 . S , :

Ordinance No. 1973-97 , which incorxporated the common law

definition of Yengaged in business", set forth in Krauss, supra, -

214 Va.. at 95, 197 S.E.2d at 206-07. - - -
Citizens Trust Company, Trustee, and twelve1other tax-

payers filed in the trial court, under the provisions of Code .

2 . - i . , ] A .

In Krauss the ordinance provided that a pexson who
rented four or more dwelling units was "deemed to be enaaged in -
the business" of renting such property. :

3 Ordinance No. 1973-97 provided:
* % %
“Section 87.1. Rental of residential property.

“Every person engaged in the business of rentlng
residential property, including houses, apartments and dwelling

units, shall pay an annual 11cense tax of $12 00 for each -such |

unit, , : . ) , ) .-

"For the purposes of this sectlon, the phrase

'engaged in business' shall mean a course of dealing which
requires the time, attention and labor: of the person so engaged
for the purpose of earning a livelihood or profit and implies a
continuous and regular course of dealing, rather than an
irregular or isolated tramsaction. The business of renting
houses, apartments or dwelling units as used in this section
shall be construed to mean the renting of buildings or portions
thereof, each designed for residential occupancy as a single” -
dwelllng unit by one family but not hotels, motels, moblle home
parks, lodging houses or boarding houses for whlch a license is
otherwise required by this ordinance." :

* % %
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Record
NO. 741178

- § 58-1145,'their'petitions to corxrect alleged erroneous license

‘of the city, filed pursﬁént to Rule 5:23, we granted it a writ of

briefed and argued before us as a consoiidated appeal.,

tax assessments. The taxpéyers, alléging that both the 1971 and
the 1973 6rdinances were invalid, sought refunds, with interest,
of taxes which they hadipaid thereundex. The triél'gourg,
concluding that Krauss was controlling, ruled in fa&or'of the
téxpayeié. By final‘orders-thg couft restrained the city and its
officials from collecting from‘these taxpayers'any ta#eé.under' 
the'ordinances, and directed thap refundé be madé, with iﬁtefeét
and costs, of taxes previously‘paid by them._.UpéﬂAthe petition

4 : : S
erroxr to all but one of the judgment orders, and the matter was

The city enjojs the broad 1icense'taxing powers.granfed
to local governing bodies by the General‘Assembly..' We recogniz-
ed in Krauss that a city has been‘delégated the power to levy

license taxes on those "engaged in business". Id. 214 va, at 95,

197 S.E.2d at 206. We said in Bottﬁv. Commonﬁeaith, 187,va. 745,

Because of procedural deficiences we refused to grant
the city a writ of error to the judgment -order entered .in- the
trial court on August 1, 1974, in the proceeding therein styled.

Chelsea Corporation v. City of Portsmouth (Law No. 1L-73-302). .

5 Code § 58-266.1 (Cum. Supp. 1969) provides that the N
"council of any city ... may levy ... license taxes on businesses
trades, professions, occupations and callings and upon the
persons, firms, and corporations engaged therein within the city

n .
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ord
741178

48 S.E.2d 235 (1948), that the word "business" has a meaning
broad eﬁough to cover everything about which a pexson can be
employed, including operation of an apartment building.,_ggl. at

749, 48 S.E.2d at 237. See also Chesz2pezke & Potomac Tel; Co.

V. Clty of Newport News, 196 Va. 627, 85 S. E 2d 345 (1955) and

Fallon Florist v. City of Roanoke, 190 Va 564 58 S E 2d.316

(1950). We held in Krauss, however, that the c1ty in that case
had no authority, by its chartex ox by seatute to extend or
enlaxge the definition of "engaged in business" SQ as to contran.
vene the common 1aw | o o . -
We reject the taxPayers aréumene that a tax.on those.
who engage in the bu51ness of renting re31dent1a1 propesty ls:
unconstltutlonally dlscr;mlnatory. The equal protectlon clause
of the Fourteenth‘Amendment‘does‘not prevent.a state froo.adgust~
ing 1ts system of taxatioa in all reasonable and pr0per'ways. .

Bell's Gap R'd Co. v. Penﬂsylvanla 134 U.S. 232 237 (1889)

Recognizing that the states possess broad power to c1a331fy

accoxding to occupatlon for purposes of taxation, the Sﬁprema' B
Couxt has held that equal protectlon does not compel 1dentity of
treatment but Yonly requlres that thejeias31f1catlon rest on real'
and not feigned dlfferences that the dlstlnctlon have some
relevance to the purpose for which the classxflcatlon is mede,
and that the different treatoents be not so disPagaﬁe, relative,

Y

to the difference in classification, as to be wholly arbitrxary'.

Walters v. City of St. Louis, Mo., 347 U.S. 231, 237 (1954). If
the classification is reasonable and not erbitrary, unifofmity

and equality are not required. Town of Ashland v. SupcuEvifors,
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202 va. 409, 415 117 S§.E.2d 679, 684 (1961); Langston v. City of

| Danville, 189 Va. 603, 608, 5t S.E.2d 101, 104 (1949). It is not

necessary that legislative classifications be perfect, and a
statutory discriwmination will not be. set aside if any state.of

facts reasonably may be concexved to justify it. Sheek v. City .

of Newport News, 214 Va. 288, 291, 199 S. E Zd 519, 522 (1973)

In order to avoid the pyramiding of taxes, the Clty |
Council could reasonably place those engaged in the business of
renting re31dentlal property in a different category from those

expressly excluded Thus, the ordlnances excluded those enoaged

in the business of renting Speleled klnds of re31dentlal

-property, such’ as motels, for the 0peratlon of Whlch llcenses

were otherw1se requlred by the city. For the same.reason the

City Counc11 could omit from the clas51f1catlon those engaged 1n

the business of rentxng non—re51dentlal property. The classl~

fication is presumptxvely valld and will be'upheld unless it is

faclally unreasonable or its unreasonableness has been establlsh~

ed by clear and convxnc1ng proof, Sheek'v. Clty of NewPort News,

supra, 214 Va. at 288, 199 S.E.2d at 521, Here, the presumptlon
of valldlty has not been overcorme, | SR

“The taxPayers further contend that this license tax will
result in double taxation because xeal estate agents representlng-
the owners' interests also pay a business license_tax.. Thlg'.s
contention is based on the theory‘that any tax directly_or.:
jndirectly affecting pxoperty is a tax on'that pxopexty, a
concept which we have repeatedly»declined to approve. See

Hunton v. Commonwealth, 166 Va. 229, 244, 183 S.E. 8}3 879
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,ﬁe conclude that the city could validly'impose a licenee
tax on those engaged‘in the businese of renting reeidential
property. Xt follows that the 1973 ox dlnance which conformed
to the guidelines enunciated in Krauss, is valid.

The validity of the 1971 ordinance; however, dependé upon
a determination whether in the-second ﬁaragraph the,definition ef
those "enoaged in the buSLness" arlslng 1mp11c1t1y £rom the
exc1u51onary language, and conceded by the city to be 1nva11d
undexr our holdlng in Krauss, can be satlsracLorlly severed from -
the rest of the'erdinance The c1ty contends that the ordinance
is severable and that the proscrlbed defxnltlon may.be.exclsed
w1thout destroylng the entire ordlnauce, because the flrst para-
graph the Operatlve section descrlblnv the class t0'wh1ch thlS.
license tax applles, would remain 1ntact. and the phrase "engaged_

in the busxness" contalned thereln would.necessarlly carry ltS

~

common law meanzng. . L R _’ -

The record falls to suppoxrt ‘the c1ty s contentlon that

. . : )
there is an applicable severability clausD Wlthout such a

~provision the burden of pIOVlng severablllty devolves upon the»

supporter of the legislatiom. Hannabass V. Maryland Cas Co.,j"

169 Vva. 559, 571, 194 S.E. 808, 813 (1938). Nevextheless, even
in the absence of a severability clause, "the test of seyerabilit
is whether the-legislature would be Satisfied with what remains

after the invalid part has been eliminated’. Wéyneéboro V.

Keiser, 213 Va. 229, 235, 191 S.E.2d 196, 200 (1972). The intent

of the lawmakers is controlling. Bd. Sup. James Citj County v.:

Rowe, 216 Va. 128, 147, 216 S.E.2d 199, 214 (1975).
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Thexe can be mno uncertainty as to the 1egi31ative.intent
in the present case. Deletion of the'inyalid definition in the
1971 ordinance does not .altexr the effect of-the ordinance in
fulfilling the purpose expressed in:its.first sentence of levying
the tax on "every pexson engaged in the business of renting
residential prOperty". Moxeover, the Citj Council has since
proceeded by amendment to substltute the approved coﬁson law
definition for the invalidated definition. ~It has also changed
the oxrdinance to provide that the tax will be levied in a specifi~
ed amount for each residential unlt rathexr than in a 3pe01f1ed
sum ror the flrst four unlts and in a dlfferent amount for each:
addltlonal unit. We conclude that the 1971 ordlnance is severu'
able and that the trlal court erred in rullng to the contrary.

" The taxpayers have mlsconstrued the effect of oux rullng
on rehearlng in Krauss. We did not resolve the questlon of-f -

severability because this issue was never ralsed before us except

on rehearlng, when 1t was tao late.- Thererore, we reafflrmed

without 0p1n10n, our previous dec151on. Tn" the present cases,_
severablllty was an issue at every stage of the proceedlngs.

We agree with the taxpayers that the ordlnances present

difficult administrative and enforcement problems .but these

problems raise questlons as to the advisability, xather than the

validity, of the legislative enactments, An.ordlnance_or'a.h

‘e
.

6 By 1974 amendment, Acts 1974 ¢. 196, a new .subdivision
(6a) was added to Code § 58 266 1 to prohrblt local governmants
from levying license taxes on those who, as others, engage in
the business of renting certain kinds of residential property.
Localities that had such a tax on January 1, 1974, however, werec
exempted from the provisions of the amendment 136



.the taxpayers were “engaged in the business of renting residential

statute is not fatally defective because questions may arise as .
to its applicability, or opinions may differ as to what falls

within its texms, or because it is difficult to enforce.” Fallon

Florist v. City of Roanoke, supra, 190 Va. at 590, 58 S.E.2d at
329. '
The judgment orders appealed from are reversed and the

cases -are remanded for furthexr proceedings to determine whethex

property" within the meaning of the ordinances and thus were

subject to the license taxes in question.

Reversed and remanded. .



This is-to certify the following is a true and correct copy

of Section 1-2, Code of the City of PortsmoutH, Virginia.

ng«a.w;‘__,.k[/% B

Corinna “Je

City C",lfr}' y ) .
' THE CODE OF THE CITY N ,’)’}/
o0 Py
PORTSMOUTH, VIRGINIA
Chapter 1
GENERAL PROVISIONS

‘Sec. 1-2. 'Definivtion‘s," rules of construction.

In the construction of this Code and of all ordinances, the
following rules shall be observed, unless such construction
would be inconsistent with the manifest intention of the coun-
cil. ' '

The rules for the construction of statutes laid down by.
Sections 1-13.1 to 1- 13.42 of the Code of Virginia, 1950, as the
same are now or as they may be hereafter amended for the

construction of such code and all statutes shall, so far as
applicable, govern the construction of this Code. »-is. :

Person. The word “person’” may extend and be applied to
associations, firms, partnerships and bodies pohtlc and corpo-
rate as well as to 1nd1v1duals

x

liiis is an excerpt using definition of "person' as utilized at trial.
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§ 20-103 .. PORTIMATITI cnne ... e
Sec. 20-103. Professional occupations.

(a) Every person conducting or engaging in any of the -

following occupations shall pay an annual license tax of fifty
dollars ($50.00) for the first five thousand dollars ($5,000.00)
and seventy cents ($0.70) for each additional one hundred
dollars ($100.00) of gross receipts of the occupation for the
previous calendar year: .

(1) Advertising agent or firm.
' (2) Air-conditioning engineer.

(3) Appraiser or evaluator of real estate for others for
compensation. :

(4) Architect, landscaper.

(5) Artist.

(6) Assayer. . I

(7) Attorney at law. :

(8) Auctioneer, all types.

(9) Auditing company or firm.
1355
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§ 20-103 PORTSMOUTH CODE § 20-103

(10)
©(11)
(12)

- (13)
(14)
(15)
(16)
(17)

. (18)
(19)
(20)
(21)
(22)
(23)
(24)
(25)
(26)
(27)

(28)
(29)
(30)
(81)
(32)
(33)
(39)

Blueprinter.
Bobkkéepér; public.

Broker, any type other than pawnbroker and loan bro-
ker listed elsewhere.
Chemical engineer.
Chemist.

dﬁifomdist.

Chiropractor.

Civil éngineer.

Collection agent or agency.
Common crier. |
Commission merchant.
Consulting engineer.
Contracting engineer.
Dentist.

Doctor 6f dentistry.

Docfér of medicine,
Electrical engineer.

Furnisher of domestic or clerical help, labor or employ-

_ment, .

Homeopathist.

Industrial engineer. .
Land agent, rental agent.
Lumber measurer.
Manufacturer’s agent.
Mechanical engineer.

Merchantile agent or agency.
1356
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§ 20-103 LICENSES : § 29-103

(35) Metallurgist.

(36) Mining engineer.

(37)' Naturopathist.

(38) Neurologist.

(39) Occulist,

(40) Optometrist.

(41) Orthodontist.

(42) Osteopath. - |
(43) Patent attorney or patent agent.
(44) Physician.

(45) Physiotherapist.

(46) Public accountant.

(47) Public relations counselor.
(48) Public stenographer.

(49) Publicity service furnisher, booking agent, concert man-
ager.

(50) Radio engineer.

(51) Recorder of proceedings in any court, commission or
other organization.

(62) Refrigerator engineer.

(53) Sales agent or agency.

(54) Sculptor.

(65) Surgeon.

(56) Surveyor.

(57) Veterinarian—Not operating a hospital.

(58) Other professional occupations. (Ord. No. 1969-24 §
87, 4-22-69)

Supp. No. 1
13567
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§ 20-104 PORTSMOUTH CODE § 20-105

Sec. 20-104. Rental of residential property.

(2) Every person engaged in the business of renting res-
idential property, including houses, apartments and dwelling
units, shall pay an annual license tax of twelve dollars
($12.00) for each such unit.

(b) For the purposes of this section, the phrase “engaged
in business” shall mean a course of dealing which requires
the time, attention and labor of the person so engaged for
purpose of earning a livelihood or profit and implies a con-
tinuous and regular course of dealing, rather than an irregu-
lar or isolated transaction. The business of renting houses,
apartments or dwelling units as used in. this section shall be
~construed to mean the renting of buildings or portions there-
of, each designed for residential occupancy as a single dwell-
ing unit by one family but not hotels, motels, mobile home
parks, lodging houses or boardinghouses. for which a license
is otherwise required by this chapter. (Ord. No. 1971-52, § 1,
6-22-71; Ord. No. 1973-97, § 1, 7-24-73) B
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C, ROY KELLEY, REALTY COMPANY
4114 George Washington Highway
Portsmouth, Virginia 23702
Telephone  393-~1015

MONTH-TO~MONTH APARTMENT LEASE

o ¥h K
THIS 1EASE, made this Q7 day of “/’/YKUV; ,197 5, between’

1
C Ct—k 1»\0/\ QO SNLLOT C@ ’ hereinafter called Owner, and

}\L@l OLL/ LL’W VO, SLOQQ:)Q:( 4 hereinafte.r called Resident, and C.
v
Roy Kelley Real"ty Company, a Virginia corporation, hereinafter called Realtor.

WITNESSETH- Owner hereby leases to L\esiapn and Resident hereby leases from

BT 4

\Owner the premises known as Apartment No, \3 , at the street address of | f ] 7

.

3l ".NLL,’\-')tL/L_ Q.k"(;"x’)&L L {)@'\ ')D’)CCL (1, virginia, for

.

@e sole occupancy of Resident and Resident's immediate family to be used as a
private dwelling for no more than t persons and for no othzz purpose what~-

' & e
goever, for the period commencing on the ‘Q QLLQ,LJL » 19722 ,
and monthly from the first day of OLL_&(\A_&() 6“ s 197 -) =, until this lease 18
0

- terminated as hereinafter provided, at the rental of $] BSOO per month,
payable in advaﬁce without demaod and without deduction or set-off, on or before
the 'firét day of each and every month during the‘term of the lease, Each |
installment of rent shall be paid at the address of Realtor or at such other place “d >

or mamner as may be designated in writing by Realtor. The sum of $ l@@ Qo ( Lﬂ

hereby paid as a security deposit for the purpose of securing the prompt and b

faithful performance by Resident of all the obligations of this lease and return . __ ..

——

of the keys upon lease termination, The sum of §$

is hereby paid as
a non-refundable fee to Realtor for arrangement of premises inspections required

by the local Minimum Housing Code,
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The parties heréto, for themselves, their heirs, personal representatives,
successors and assigns, covenant and agree as follows: -

FIRST: Owner shall not be liable for failure to deliver possession of the
premises herein leased at the stipulated time nor shall such failure excuse the
Resident's obligation therein except that in event of delay the rent herein
stipulated to be paid shall be abated.for the period from the date of commencement
specified in this lease to the day possession is tendered.

SECOND: Resident agrees that no persons other than those listed on the lease
application shall be allowed to dwell in the premises without the prior written
consent of Realtor for such occupancy.

THIRD: Resident agrees to arrange, in his own name, for utilities sexvices,
which are not pri.ided by Owner, and agrees to promptly pay all bills for such
utilities and telephone services incurred for sald premises.

FOURTH: This lease may be terminated at any time by mutual consent of the
parties hereto, Realtor or Resident may tz-.iza-: this lease at high noon of the
last day of any month during the term of this lease by giving notice in writing
prior to the first day of the month in which texmination is desired, Should"
Realtor give Resident one months notice in writing of its intention to change the
terms of the lease and incorporates such terms in its notice and Resident holds
over into another month, Resident shall be considered to have accepted the terms
set forth in the notice and shall be considered a lessee under the new terms.
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FIFTH: After notice of termipation has been given by Realtor or Resident in
accordance with this agreement, if Regident, fails to surrender the premises at the
end of the term he shall indemnify ewner f01 all damages which Owner shall suffer
by reason thereof and will indemnify Cwaner against all claims made by succeeding
lessees against Owner founded upon the delay of Ovmer in delivering possession
of the premises to saild succeeding lessees, so far as such delay is occasioned by
the failure of Resident to surrender the permises. And, Owner shall, at its option
have the right to charge Resident as liquidated damages for the time such
possession is withheld a sum equal to five times the amount of rent, or to treat.
such holding over as a renewal by Resident of the lease for another month with
each and all the terms of this lease remaining in full force and effect for the
renewal term,

SIXTH: All personal property placed on the leased premises or any other
portion of the sgid building or anmy place appurtenant thereto shall be .at the sole
risk of Resident or the pa:ty owning the same and Owner shall in no event be liable
for loss, destruction, theft or damage to such property. The cost of repairing
any damage caused by the movement of Resident's persomal property into and out of
the building shall be patd by Resident, : ., )

'SEVENTH: Resident shall pay the expense of replacing all glass and shall -
replace all keys lost or broken and shall keep the premises and the applinnces,, o
carpet, furnishings and equipment belonging thereto in good condition ,and )
repair., All repairs shall be made by Owner, its servants, or contractors
approved by Owner, Such repairs due to normal use shall be at the expense of
Owner, If due to negleet or misuse, such repairs shall be at Resident's expense,
Resident shall notify Realtor promptly of any need of repairs to the premises, .
fixtures or furnishings., Resident agrees that at the termination of this lease .
or any renewal or extension thereof that he will deliver up the premises,
fixtures and furnishings in as good condition as when received, ordinary wear
excepted, - It is specifically agreed that Resident shall be responsible for the
expense 'of repair or replacement of carpet damaged by burns, stains or other
cause. Owner shall not be liable for any damages arising out of the making of any
repairs or failure to make the same, nor for any damage to persons or property of
..zcidents or Resident's family, guests or employeea or other persons upon the
pl.\,dise.., or in the Luilllag at any tins, Lowsvnr nauced, whoethzr “hurowezh
negl%gqpce or carelesgggus_of an employee of Owner or otherw1se.
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.EIGHTH: Resident shall not use or permit to be used the leased premises for
apy dnlawful purpsse or do or permit any unlawful act in or upen the leased
premises, o2 other portiens of the huildings and grounds, Resident g¢ovenants that
he will so ggnduct himself as net to interfere with the rights, privileges,
welfare and privacy of other ogeupants of the building. Resident shall not make
or permit to be made any disturbing noises or commit any act which would
reasopably interfere with the rights, comforts and conveniences of other occupants,
Resident -shall not play or allow to be played any phonograph, recorder, radio, :
television or other similar instruments in the leased premises before 8:00 o'clock
a.,m, or after 10:00 o'clock p.m, loud enough to disturb other occupants and shall
not conduct or permit to be canducted vocal or instrumental practice or .
instruction at any time, 4

NINTH: ®:sident will not commit op permit to be done any immoral, i1llegal eor
criminal aet in the leased premises or in any other portion of the buildings and
grounds, and will conduct himself at all times in a proper manner as will his
famlly, servants, employees and invitees, with due regard to the rights,
privileges, welfare and privacy of the other occupants of the building, In the
evept the conduct of Resident, his family, servants, employees and invitees is, -
in the sole opinion of Owmer or Realtor prejudieial to the interests of Owmer ang
the rights, privileges, welfare and privacy of other ogcupants, then Realtor wmay... .
terminate this lease at any time by serving upon Resident five days' written
notice of its desire and jmtention to texrminate thid lease and:.ypop the service
by Realtor of such notice, this lease shall at the expiration ofgsuch'five days
cease and come to an end with the same force and effect as if the date stated im
the notiece was the date originally specified 1n the lease as the date of
termination, without affecting the liability of Resident to Owner for any loss or
damages suffered by Owner as a result of sair breach, including loss of rents
accruing after such texmination,

TENTH: Resident shall make no alterations, additions, painting, de¢oration
Or improvements, or place any curtaip rods, picrure langcrs, towel kave, clothes
hooks, appliances, or items of like pature in or <n the walls, floors, ceilings,
cabinets, or doors, either inside or on the outside of the premises, or have a
tclephone installed in. gny other place than that designated for telephones; nor _ ...
shall any awnings or other projectiens, except as installed by Ownar, be attached
to the building, and no blinds, shades, sgreers, attachment signs or any
‘contrjvance shall be atfached to hang in or uséd in connection with any window
or door of the premises; nor shall Resident~jpstall any radio or television aerial
withqui the prior written consent of Realter, and then only with materials and
wethads and by contxactaxs or ttechanics approved by Realtor, .
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All alterations or improvements placed within or without the leased premises by
either of the parties shall become the nvopﬂléy\ofROwn)r and shall be surrendered
with the bremiscs at the end of the term herecof csident shall be responsible
for- han ing appropriate window curtains or drqpexles as may be required; and, such

; 1nstallat10n shall be in strict compliance w1th 1nsta11at10n and removal
1nstruct10n as prov1ded Ry PRealtor.

ELEVENTH: Rn51dtnt agree° that he will not obotvuct hallways, stairs, _side-~
7 walks and other . commor areas w1th bicycles, wastt cans or other personal property :

of any kind.’ . R L ‘ .4H e B

.TWELLTH.> No additional locks Shull be placed upon any doors of the Qremlse&n

Upon torTlnatlon af thlS lease, Resxdent Fnall‘ourrender to Realtor all keys to L
the. premlscs.

et e e N - . . - e e e
¢ e . . . . U Aot

T_HIRTEENTH:~ Owner shall be under no obligation to make any repairs what-'
soever to the premises herein leased. Any repairs which Owner shall voluntariiy
“make at Owner's expense at ajy one time and from time to time shall not be deemed o

+a waiver of this agrccmegt. : - : v :

’ -
... : Lo

» FOURTEENTH: IXf uLLllthS sexvices, Pltchen appliances, hcatlng and a;rdbg‘“#l
eondlttonlng equipment and other services are furnished.by Owner as conVenlenceé
‘to Resident, any temporary 1nterrupt10n, modification oxr dlscontlnuance fin the

vcharacter of such services shall not. be cause for damajes or cause for termination
of _this leaSe or any rtduetlon or rebate of th stipulated rent. iR

’

I

FIFTEENTH: The water clbsets and other'w@ter and sewer apparatus and
fixtures shall not be used for purpOSuS other than those for which they were
designed and no sweepings, maﬁches, rags, ashes, or.other 1mproptr articles shall
» be disposed of therein. The qost of repairing any. damage resulting from micuse
of such fac111t1cs shall be borne by resident. Realtor reserves thg: exclusive
right to select, or authorize the selectlon of, repalr men requ1red to repair such '
damage. . o . : Coa

-

SIXTEENTH: Owntr shall malnLaln ‘a designated traeh depositary or area, for

use hy Resident and other occupants. Resldent agrees to place all trash and B
garbage in the dep091tory Garbage and trash cans shall not be kept in hallways . |
or in common arzas. Realtor shalI havo the right to impound any trash or garbagé -
can or receptacle whigh is plach in hallways or common“areas in violation of this
regulation. Garbage- disposalls miy be prov1ded~;or the disposal of wet garbage v 5
as instructed by the equipment. manufacturer. The cost of repairs to the garbage -
dlsposall shall be borne by Resident; 'but ‘Realtor reserves the exclusive rlght towg REN
select or.authorize the selection of repair men rtqulred to repair such cqulpment. A
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”xequlatlons hereof, shall not be deemed a waiver of such breach, and no waiver

- that the storage space is furnished at the sole risk of Re51dent “and- upon the

SEVENTEENTH: Resident shall adhere to provided instructions for the
operation and use of the kitchen appliances and the heating and air conditioning

‘e

- equipment. Maintenance service on such equipment shall be performed only by

repalr men designated by Realtor. Resident shall bare the expense of any repairs.’
necessary 'to such equipment due to the negligent operation or use thereof.

EIGHTEENTH: The failure of Owner or Realtor ro ingist in agy one or. .more
instances upon a strict perfornance of any one or more of the rules and '
regulatlons herein set forth shall not be construed as a waiver or a rellnqulsh—
ment for the future strict performance of such covenants, rules and regulatlons.
but the same shall contlnue and remain in full force and éffect. The recelpt Z,
by Pealtor of rent, w1th knowledge of the breach of any covenent, rule and

v
.

3
by Realtor of any provision hereof shall be deemed to have been made unless ) ﬁ;'

exp*csseq in writing and s¥gncd by Realtor . , ' ‘{~% ;_" ) .

L3

y N

s "NINTEENTH: If. storage space is prov;ded by ‘Owner to accommodate ReSLdent
in the storage of trunks ox other articles, it‘4s with the express understandlng'~

cxpress stipulation agreement that Owner shall not be "liable f%r any los§, damage
or injury whatsoever. Access to ‘such storage space will be only at tipes as may
be specified by Realtor -and with the permission of Realtor. If an employee of
owner shall at the reqUest of Resident or member of Re51dent's household move, :
handle; or store any such article in the storage space or remove any of, the same i3
therefrom, then anq 1n,every such case, such employee shall be deemed the agent o
of Resident, and owner shall not be liaple for any loss, damage or expense that
may be suffered or” sustalned in conneetion therew’th.

{:-J: \‘ .

TWENTIETH: Resldent agrees to abide by the rules and regulatlons annexed- to
and made part of this lease, and such amendments, additions and modifications
thereto as may from time to time be made by Realtor for the safety, comfort,
convenience ‘and welfare of the occupants, such rules and regulations be
cons 1dered ‘a part of thls leasq thq same as 1f 1nco:porated herein.

- e
' BEL N

< .
- et - h L . o i

3 . . . .. -

o
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_ TWENTY FIRST: If Resident shallxibandon the leased premises or quit and

. vacate the leased premises voluntarily or involuntarily, the same may be relet by

. Realtcr, as agent for Resident, on such terms and conditions as Realtor may deem

~. reasopable and advantageous; and, in the event of such reletting, Resident shall

v be and remain liable for any deficiency in rent and any expenses incident to such

" ralottlng as well as any damages vhich Cwner may have sustained by virtue of
. -Resident's use and occupation of the leased premlses. Such damages shall include

. & fifty dollar reletting fee payable by Resident to Realtor,

J. : »
TWENTY SECOND: Resident will, without any previous demand therefore, pay

- the rent at the time and in the manner herein provided. The time of paymeat of

* each monthly installment is made the essence of this agreement, Each and every - .

" installment of rent accruing under the provisions of this lease and all other p
suns of money payable heréunder by Desident shall bear interest at the rate of -

.one and-one half percent per. month from the date when the same shall respectively
"’u“fo‘ payable, under the terms of this lease, until the same shall be paid, If
. the’ rgnt is not recéived by Realtor on or before the first day of the month as
> 4ae, a late charge of five dollars per day will be charged to Resident until the
Zent is received by Realtor, If the rent stipulated herein shall be at any time, *
1£ﬁ full or in part; be in arrears and uapaid, although no demard may havs been T
mide for the same, Owner may distrain or sue therefor. If Resident's check 1s" * .

. fctu*ned by his bank te Realtor for insuffiefent funds or other reasons, a ten o
§ollar bad check fee will'be added to the rent due, If Resident shall fazil to .
¢omp1y with any of the terms or conditions of this lease or notice under the terms

ereof, or any rules ar regulations herein or hereinafter adopted by Owner, Ovner
. 2“” 1} 4n addition to other remedies provided by law, have the right and option
to _reenter and ‘take posgession of the premises at once either by force or -
~otherwise, without being.llable to.zny prosecution therefor, without further fohm
o&\prcceas of law, and such re-entry shall, at the option of Owner, constitute a
te:gination of thio 1ea4e. Ho such termlnation of this lease, however, noxy . - :
-~ recayering possession of the premises, shall deprive Owner of any other action or /
temedy against Resident for possession, for rent, or for damages. Upon enforcement’
"of any provision of thig section, Resident expressly waives all right to claim. .one’
months” notice or other notice to quit or remove from the premises. \ o % ai '
\ o
IWENTY THIRD Resident shall not have the right to*sublet, or offer to |
__ sublag, the leased premises or any part thereof, or to assigun or transfer, this
“'Yease without the wri;ten congent of Realter. 1f sublettinv is arranged, \Rssidept
shall pay Realtor»a fee 9f fifteen dellars for ‘transfer services. } f

\

. TWENTY FOURTH" Resxdent agress to park his autoroblle only in designatéd
parking areas. Only- prqperly licensed vehicles will be allowed to remain in the

.. parking areas. No trailexrs eor boats of any type shall be placed ox kept in the

. parking areas at any time, -Motorcycles and motorbikee sball be kept on the 1§ -

. premlses only with thé’ﬁritten consent of Realtor, and only in such area as may be

.-.designated by Realtor, ' {Repairs, on the premises, of vehicles will not be [/
permitted, Resident aulhorizes Realtor, ab-Resident's expense, to order the *
removal of any vehicle in'!‘alation of this section. ~

'
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IWENTY FIFTH: Resident, in moving in and out, will not allow movers *:\o
drive vans or other;vel%ici_es over grass plats; curbs, or sidewalks. Resident will
indermify Owner for any damages caused by violation of this seectiom, -

i

IWENTY SIXTH: 'In-the event that the Jleased premises are totally destrdyed
by fire, rain, wind or other.cguse beyond the control of Resident, this lease
shall cease and terminate as: of. the date of such destruction. If the leased
., ‘premises are injured by fire, raim, wind ox other cause beyond the sontrol of
** Resident, so as to render the"g,gme-rggrtially"untentable or partially unfit foxr .
. the use for which the same er hereby let, and are repairable within & reasonable -
- time, then in the event, this lease ghall remain in full force ant =ffaet, but -
- ‘there shall be an abatement in rent ‘in the proportion that the damaged portion  .~z¥
of the leaged premises bears to the whole of said premises. . - R
IWENTY SEVENTH: Realtor .shall have the right at all reasonable times te )
enter the leaged premises and inspect.the same and to show the same to prospectives
tenants or purchasers. Realtor shall alsa have the right to enter the leased .=,
premises at alli reasonable. timee ta gain access to the mechanical equipment that. -
_"13 contained therein for the purpede of -inspeetion, . maintenance and repair of: ,said
" equinfant or fer any other lawful PU¥pose. _'.,,',.A
. IWENTY EIGHTH: 1In the even’ of the employment of an attorney by Owner ox-
~'<Realtor because of the violation by Resident of any term or conditjoz of this
" lease,-Resident shall pay all fees charged by such attorney. All notices and
. demands authorized or required to be given to Resident may be served upon .
Resideént in person or by mail addressed to Resident at the leased premises or by
deliverly of the notice or demands to the leased premises.’
' : _ e

-
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S IWENTIY NINTH: Realtor is authorized-to—charge any damases, occasloned by

Resident's failure to fully and faithfully perform any of the terms, covenants,

" ‘or ctonditions of this lease, agalnst the security deposit pald by Resident.
Resident agrees to leave the leased premises, appliances and furnishings, in a
olean and orderly condition upon the termination of the lease, and failing to do
80 agrees to pay all cleaning expenses incurred to restore the premises
appliances and furnishings to such condition, It is agread that an inspection.of
the leased premises-will be made by Realtor within s reasonable tima after
Resldent vacates:the premises and before occuraney by another party; and, within
thirty days-thereafter the security deposit or so much thereof that is unexpended
for repalr of damages,. cleaming ox ‘other expenditures ocgasloned by the failure of.
Resident to-perform the covenants and conditions of this lease, will be .returned

. by mail to-Resident. . : '

. i .

- THIRTIETH:  ~Resident shall not keep, or allow to be kept, any dog, cat, or

" other gnimal or pet in the leased premises or anywhere on the property of Owner,

- Resident. authorizes Realtor to order removal, at Resident's expensa, of any
-aniral or pet allowed on the leased premises in violation of this seqgtion, Xf°°

- -such remoyal is requixed Resident shall pay Realtor a fee of fifteen dollars for

- sarranging ‘the removal; and, Resident shall pay Owmer the full cost of. . )

* éxtexminating:the:leased premises, and the building in vhich the leased premises
“are Jlocated, for fleas and insects as well as the cost to correct .eny damages -

-~-widch fulght have-been caused by the animal or pet, N oL

[N

()

‘v -

-3  THIRTY FIRST+ Resident has tendered this lease to Realtor.on the dasis
of the representations:contained in the application submitted by Resident to -
~--Reéaltor fox, the purpose of inducing Realtor to- exscute. the lease agreement with =
--Residept. _In the -event ‘that any:representations contained in the application . .
"~shall.be found,-by Realtor to be misleading, incorrect or untrue, Realtor shall
““haye the right to.forthwith cancel this lease and to repossess the .leased premisey,’

'

o

e ~THIRTY ..S'ECOND:— The followipg utilities services are included in the rents:™™
---\‘(?.T‘.‘:’?J: Each.listed utility service must be initinled by Realtor) . .

SRS S Y NG s P TSI O R A
.‘::.,_,?_. ':.--z- cavely, ..'._ .._'_- " ) :':. . . - . .. 1._. .A .—;
"WITRESS the following signatures and seals: | P
TRealtor: oG 1 L . Residents: R B
\\ ' ‘A_J“ - jl T | | . . . —_ :.: : R c e .
O, ROY KELIEY REAITY €OMBANY: | 4 i“ﬁ-\m (\LL '-/ng Saa mpﬂfé%(swal),,-;.-_ .
N . A . i . . R :
[ "_...‘.:....._‘.'.‘_..‘-X_/‘?'- . Y . + ’ -
By’\/\/ Loy 7% “é/( I !.4/{’2'/)7(_2 ) . (seal)
w” ) i ¢ S ST R P
~ T LT T T s . , e ~ e .
2 s Loalle L‘Y\’QQL&OLQQ Crks ]Qv:i“'—-d@a - SiQ(fQ '
L‘ll:-: ) - .. -~ j - N . . o -t . TS h - ’ .. el s -
--‘ : (1?50 C e "p@'i" 'CLL‘,,/‘J ot {)d ; ‘4* )“7, - f7.£.§;/ e ‘ R
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N CITTZEIS SRUST CUPANY,
| TRUSTSE, BIC., B AL,

V.

CITY OF PORTSIOULM, a
i municipal corporation,

- b o <o bt

Virginia; =~ -

ot . -

Petitioner,

Defendant.

ORDER

record and was argued by counsel

matter on December 13, 1976 was reported

21, 1977, that the transcription of the

IN THE CIRCUI'T COURT OF TIE CITY OF FORTSOUTH

AT LAY T, 1~73-298

This cause came this day to be heard on the motibn of the defendant; .
the City of Partsmouth, to have, in accdrd with the Rules of the Supreme Court -

of Virgima Rule 5:9, the transcript of these proceedings made part of the

And it appearing to the court that the testimony pre sented ih this -

~ and transcribed by Leslie ¥. Jolly,
Regiétered ‘Prdfessional Reraor-ter a_nd same vas filed witﬁ this cour't by the |
Defendant with letter of transmittal dated Jamary 3L, 1977 addressed to the

Honorable R winston Bam, Judge of the C:chuit Court of the’ City of Portsrnouth

ruling of the Honorable R. Winston Pain,.

N

“eriptlons

1 Judge. was

made a part of these proceedin,gm'

VREREEORE, it is ADJUDuFD and O"".D

WD that the a‘f‘orementioned trans-

he ard the came are hereuyy made a part of this Record.

152
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‘And it. further appearing that by Order of this Court entered on April |
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH

CITIZENS TRUST COMPANY,
Petitioner,

AT LAW NO, L—73*§‘9-
| 298

VS._

CITY OF PORTSMOUTH,
VIRGINIA,

" Defendant

86 86 46 65 o 06 64 6o se 60 sb oo

TRANSCRIPT OF TESTIMONY .

Following}ié stenographié.é;gnscript of the te;;iﬁon;4of
Gordon Tayloe,.w;tneSs, taken in the above-entltled
cause for the purpose of discovery, beforelLeslie F.
Jolly, RPR and Nofary Public, at the law offices of the
City Attorney, One High Street, Portsmouth,'V1rgin1a, on
the 22nd day of September 1976, at 2:00 p.m.

s

APPEARANCES: J. STANLEY LIVESAY, ESQ.,
SCHLITZ, LEVY & LIVESAY,
Counsel for'Petitioner

STUART E. KATZ, ESQ.,
Assistant Attorney for the
City of Portsmouth

< LR R I T A

JJ

-
ull

(=
n
v

LESLIE F. JOLLY
COURT REPORTER
PORTSMOUTH. VIRGINIA 23705%
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MR. TAYLOE - BY MR. LIVESAY _ -2~

EXAMINED

* % % # R # K ¥ ¥

GORDON TAYLOE, Witness called by
Attorney for the Petitioner, having
been first duly sworn, was examined

and testifled as follows:

BY MR, LIVESAY:

Q State your name, please.

A Gordon Tayloe.,

Q@ What 1is your occupation?

A I am an attorney.

Q Where are you employed?

A As City Attorney of the City of Portsmouth.

Q Have you been so for what, a year?

A Belleve it or not, 1t's almost a year and
three-quarters,

Q" Upon the Supreme Court of Virginia having

declded the case of the City of Portsmouth vs. Citizens

Trust Bank in the Court of Appeals, .favorable to the City

I forget

‘when, but was 1t some time in the spring of 1976?

A I'm familiar with the decision.
MR. KATZ: -I'm going to

object to the question, and I should
give you the courtesy to get the whole
question out, but it sounds to me like

you are asking for an expert opinion.

154
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MR, TAYLOE - BY MR. LIVESAY

Are you willing to stipulate
this gentleman is an expert?

MR, LIVESAY: I am not

stipulating anythihg.

_Q From that pefiod, which was-probably some
time in the spring of '76, ﬁhich if any of the Jjudges of
the Circuit Court of the City of Portsmouth have you
discussed the question of tﬁe rental tax of the City of
Portsmouth? e . |

A I spoke on oné occasion, I belleve, with

Judge McMurran.

Q This was after the Supreme Court opinion?
A That's correct.

Q Any other judges of thg court?

A Not that I remember.

Q What was the subject matter 6} your
discussion with Judge McMurran?

A ' I appeared before Judge McMurranfwith
Mr. Esleeck and discussed with him esséntially what.the

meaning of the definition -- of what the common law

definition of being in the business of rental property was

Q Does this cause me to believe that Mr,
Esleeck didn't understand the common law definition of
doing business?

A I belleve that whatever conversation that

LESLIE F. JOLLY

N P A e e o
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MR, TAYLOE - BY MR, LIVESAY ' -l

I have had with Mr. Esleeck is a confidential relationship)
and what he understands or does not understand has been
given to me and it 1s privileged.

Q I would suggest to you that if you are
claiming the attorney-client privilege, I thought you
were the attorney for thé City of Poftsmouth; I didn't !
know you represented Mr. Es;eeck; and if 1t is the
attorney-cllient privilege, Mr. Esleeck is the one to
assert it and not you.

A Until he . has.yvoluntarily waivedﬁitmmiﬁ,
would suggest to you I would be breaking a confidénce.

Q In other words, ydu refuse to anSWgr the
question? | L

A That's right.

MR. KATZ: I'would-object

to this question because it calls . “

for an opinion.and not a statement

of fact.

MR. LIVESAY:

Q Is 1t true that before going to talk with
Judge McMurran, Mr. Esleeck had come to talk to'you?

A On,numerous'occasions. |

Q As to the application of the Supreme Court
op;nion to the persons.and property subject to the rental

tax?

ct

[

LESLIE F. JOLLY
COURT REPORTER
PORTSMOUTH, VIRGINIA 23705
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MR, TAYLOE - BY MR. LIVESAY

L

A I again raise my attorney-client privilege,

-which 1f Mr. Esleeck wants to waive, he can.

Q Would it be true that your going to

Judge McMurran was because you as an attorney had some

_ questibn in your mind as to the éommpn law definition of

doing business?

A I have never had any problem with what

the common law definitlon of being in business means.

Q | Would yougpg;} us what in your EP}??Q“,
doing business means under the common law?

A I would think that you were asking me as
an expert in. law,

Q I am asking you for an opinion of facts,
not an opinion of opinion. . A

A Untll you quallfy me as an expert, I
refuse to give my opinion.

Q Did you as a result of talking with

Judge McMurran secure his factual determination of

doing business?

A No, I did not.

Q _ Subsequent to you and Mr. Esleeck conferring

with Judge McMurran, did you and Mr. Esleeck further
confer amongst yourselves?
A We have had continuous conversations

involving all matters which deal with the business of the

LESLIE F. JOLLY
COURT REPORTER
PORTSMOUTH, VIRGINIA 23705
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MR. TAYLOE - BY MR, LIVESAY

City and its potential revenue, _ _

Q And I am speaking specifically now, of
course, as'necessapily 80, as to the rental tax ordinance,

A I h;ve raisedvberore.ahd continue to'do 80
on.a continulng basis, any éommunication I have had with
Mr, Esleeck -~

Q Are you representing to me that you
represent Mr. Esleeck?

A ° I represent the Commissioner of“the ™~

Revenue when he seeks legal adﬁice concerning City |

Ordinances,

Q Do you give it to him?
A - Yes., I am his attorney.
Q. Subsequent .to the ruling of the Supreme

Court in the cases we mentioned, have you discussed the

question of the definition ~- of the common law definition

‘of doing business with the City Council of the City of

Portsmouth? : » _fqﬁ

A I hav¢ an attorney-client relétionship
with the Council of the City.of Portsmouth, and so assert .
it.

Q Havevyoﬁ dlscussed that same questioh with
the City Manager of the City of Portsmouth?

A I railse the same gssertion.

Q Did you cause Mr. Esleeck to prepare or

LESLIE F. JOLLY

COURT REPORTER
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COURT REPORTER
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'MR. TAYLOE - BY MR. LIVESAY -7-
did you help him prepare a questionnaire to send out to
certain persons or corporations who might be doing
business undervthevrental tax ordinance?

A I raise the same assertion,

- Q Was such a paper sent out?

A I never sent any out.

Q ‘I asked you was one sent out?

A I have no—khoﬁlédge of it being sent out,
other than hearsay. |

Q Did Mr. Esleeck at one time bring to you
a large number of such papers and ask your opinion on 1it?

A I assert I have an attorney-client
relationship.

Q Did you in fact, as Acting City Manager of
the City of Portsmouth, tell Mr.'Esleeck not to tax a
certaln party under the rental tax ordinance, and then
countermand that order within a day or two?

A I have no memory., 3¢;

Q You}are not asserting the priQilege?

A - I don't remember.

Q You don't recall acting as City Manager
_during recent yeafs?

A I do that every time the City Manager is
absent,

Q I ask you whether or not when you were acting

59
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MR. TAYLOE -~ BY MR. LIVESAY

ordinance, he 1s not telling the truth?

as City Manager, you issued a directive to Mr. Esleeck not
to tax a particular person, and then countermanded it

within several days?

A I don't recall it.
| Q You don't deny 1t?
.'A I don't"re;ai1~it. !
Q You don't deﬁy 1t?
A I don't recall it.
- Q I éssumewthaﬁ*you read the local newspapers?
B On occasilon.
Q Did you have occaslon to read the paper

of Sunday, June 6, 1976%?

A I don't recall.

Q Have you ever dliscussed the subjJect matter
that we have discussed Just now with one Jack Dorsey of -
the newspaper?

A I have not.

Q You have not?
A I have not.
Q Have you discussed 1t with any reporter

from the local newspaper?
A I have not,
Q So if Mr. Dorsey 1in the local newspaper

quotes you as having sald something about this rental tax

LESLIE F. JOLLY 160

COURT REPORTER
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MR. TAYLOE - BY MR. LIVESAY

A If they quote me, they got it from a
public City Council'hearing, but not from an interview
conversation,

Q I call your attention to Section I of the
Ledger Star-Virginian Pilot, Sunday, June 6, 1976, where
it'ig asserted that: ﬁCitj Attorney Gordon B. Tayloe,
who has been asked to render an opinilon this.week’on:Just
how the law should be appliéd, and Commissioner of the .

Revenue R. G. Esleeck who will be trying to collect the

revenue, have huddled over the issue for several weeks"

Is Mr, Dorsey in the newspaper 1n error in reporting that
fact?

A I have an attorney-client privilege with
Mr. Esleeck, and I so assert my conversdation and
discussions with him.

Q Further in the article, the newspaper
reporter says with reference to a Mr. Sullivan, "Sullivan's
sentiments are actually shared by both Esleeck and Tayloe
who agree the small property owner was never Iintended to
be hurt by the tax."A Do you have any idea how the

newspaper reporter reached such a conclusion to put it in

the paper?
A I do not.
Q Have you such a feeling, that a small

property owner was never intended to be hurt by the tax?

LESLIE F. JOLLY
COURT REPORTER
PORTSMOUTH. VIRGINIA 23705
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- MR. TAYLOE - BY MR. LIVESAY

=]10m

A You are asking for my opinion?

Q YeS.

>

As an expert?

Q No -~ as a.factual matter,

A I refuse toigive it until I am qualified‘
as an expeft; |

Q  "Esleeck had asked Tayloe for an opinion,

- to which. Tayloe answered that request. last week noting

that the Supreme Court had defined that, 'being in the
business at common law' is a- 'course of dealing that
requires the time, attention and labor of the person so
engaged for the purpose of earning a livelihood or profit
and implies a continuous and regular course of dealing."

"Tayloe's opinion went on to state that
'it has been contended by some taxpayers that the renting
of one or two single family units or a duplex or triplex
is an 1isolated transactlon and cannot be considered a
business.'

"I have consldered this argument and

conclude that a taxpayer who rents as many as ten dwelling.

units will be required to spend time, attention and labor
on such endeavor, In addition, common sense dictates
that any person who owns or rents as many as ten dwelling

units will do it only if he is making a profit therefrom.

Accordingly, I suggest that Section 20-104 of the Code of

LESLIE F. JOLLY

COURT REPORTER
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M. TAXLOE -~ BY MR, LIVESAY
the City of Portsmouth'1973, be admipistefed as
presuming any person who owns ten or more dwelling units as
belng in the business of:renting residential property",
Tayloe said.

Has the newspaper quotedyou accurately?

A . I nevervspokeAto the newspaper,

Q i asked you ﬂave they quoted you éccurately,
to whomever you spoke?

A I ha#é éwﬁéééi—client privilegei;;£g
Mr. Esleeck.

Q Are you refusing to identify whether or not
you were quoted correctly at a public meeting whiéh the
public newspaper refers to?

A I.never gave that opinion at a public
meeting. | |

Q where did you give 1t? _ .,

A I had conversatlons with Mr. Esleeck,

Q Was the newspaper man present?

A No, he was not. o

Q Are iﬁu saying he haé quoted you improperly
and falsely? | ‘

A If it was a conversation, he has, because
I never spoke to him on the subject. |

MR. CATZ: For the purpose

-of the record, I am going to object

|

*LESLIE F. JOLLY
COURT REPORTER
PORTSMOUTH. VIRGINIA 23705
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MR, TAYLOE - BY MR, LIVESAY

to this line of queétioning.
I don't think you have got the
best evidence in the public
newspaper. If you want to present
Mr. Dorsey of the newspaper to

| give his account; then you may be
able to pﬁrsue interrogation under
this method. |

MR. LIVESAY: - -+ Thank you for

your opinion.

Q Mr. Tayloe, did you evei see the article
that I have here in front of you?

A I have seen a similar-type article,
whether 1t 1s the same article, I'm not sure.

Q Did you call on the newspaper to retract
misquotations from you?

A They did not quote from me personally.

Q Did you call on them.to retract anything

from the article ; have been reading from?

A Since they did not quote me personally, .

no, I didn't.
Q Sé your answer would be no, you didn't?
A The answer is what I gave,
MR, CATZ: Mr., Livesay, irf

it is your intention to continue with

12—~

14
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° MR, TAYLOE - BY MR. LIVESAY _ -13-

the very vein, I think my
objection should be taken up

with the Court,

MR. LIVESAY: I think it would

be more érderly ir éll obJectlions

were taken up- at ohe tinme,

-Q - I call your attention, if you will, to
an article‘from the Virginlan Pilot, Wednesday, June 9,
1975, and ask you 1f you are-reading that article?: - -

A. .. I have-seen-it, - ﬂ -@mmﬂuww,

Q@  Now, this June 9, 1976 article, of course,
this article didn't carry a byline of any particular
reporter, but in 1t, it purports to say that, "Councilmen
heard a plea", et cetera, and mentioned this Mr, Sulliﬁan,
and goes on to mention, "City Atforney Gordon B. Tayloe
said that sentence ouflined the landlord's right to |
challenge the assessment. 'Some people are not in bﬁsinesé
who own and reht real property', he ;aid."

The newspaper has quogéaﬁyou, and if I
read the article cor}ectly, they are quoting you in an
open public meeting of the Portsmouth City Coﬁncil.

MR. CATZ: For the purposes
of the récord, my objections will continue.

A I will answer that: Mr. Sullivan did appea)

L}

at a Clty Council Meeting and did present a petition

LESLIE F. JOLLY
COURT REPORTER
PORTSMOUTH. VIRGINIA 23705
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MR, TAYLOE - BY MR. LIVESAY

seeking repeal of the ordinance. As far as any -
conversations that I made or quotes that I made, I donft
recall them specifically and have no way of recollecting -
ny thoughts-becguse of no trénscript being prepared of
the meeting. | : N ’

MR. LIVESAY:

Q May I say that you neither admit nor deny
that you said in the public meeting of Clty Council,
"Some people are not in business who own or reht real

T ] [ S

property"?

A I said I don't recollect.
Q Continuing in the artilcle, it says, "Apply~

ing the provision to those only renting ten units or more
are purely administrative", which can be abutted
administratively. Did you say that?

A I don't reca}l.-

\
letters that were sent to various people to fill out

Q Do you know what became of all these

forms and send them,back to Mr., Esleeck as to how many
units you had and what services you provided to the uniﬁs,
et cetera? |

A Yoﬁ.will have to ask Mr. Esleeck.

Q * You have seen such forms, though, haven't
you?

A I don't recall whether 1 have seen the

{I
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MR, TAYLOE - BY MR. LIVESAY

form or not.

Q Do you recall Qhether or not any person
wh§ pald or was assessed a rental tax at any time by
the City'of Portsmouth has been refunded or the tax
abated because it was determined that "He was not doing
business"?

.A I don't know.
Q You don't know. Who would have the

authority to decide whether or not I or any of_my _ 

clients were "doing business" with respect - to the rental

tax ordinance?

A I can only tell you, Mr. Livesay, that
the‘personvwho adminlsters and collects taxes 1s the
Commissioner of Revenue.

Q Are ycu saying it would be his job,

fprerogativeuuand whatever to make that determination?

A It is my understanding of the law that
is what his job is. |

Q And if the person was.ékgught to'ﬁegin
business by the Commissioner, he has a prerogative of
challenging that under the que Section 58—what¢ver 1t
is, does he not?
| A That's the procedure.

Q And likewise, if the Commlssioner of

Revenue declded the matter adversely to the City of

LESLIE F. JOLLY
COURT REPORTER
PORTSMOUTH. VIRGINIA 23705
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MR. TAYLOE - BY MR, LIVESAY '

Portsmouth, in your opinion, 1t would be your duty to

do the same thing, to challeng€ him in court?

A I have never researched it as to whether

I have that authority or ndt.

MR. LIVESAY: I have no further

questions. Do you.have any, Mr. Katz?

MR, KATZ: - I have no questions.
MR, LIVESAY: Do yoﬁ walve your

signature to the -deposition?

A I do.

# RN NN NN R

LESLIE F. JOLLY
COURT REPORTER
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STATE OF VIRGINIA AT LARGE,
CITY OF PORTSMOUTH, to-wit:

| I, Leslie F. Jolly, RPR and Not;ry Public; do
hereby certify that the foregoing deposition of Gordon B.
Tayloe, Witness, was duly taken and sworn to before me at
the time and place andhfqgapge purpose in the ggption |
mentiloned; that,signatufé thereto and fiiing thereof were
walved.

Given under my hand this 30th day of September

1976.

My commission expires December 3, 1977.

AR Y

Lesllie F. Jolly, RPR and Notary Public

# K @ % % % ¥ ¥ #

$
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LESLIE F. JOLLY 1 69

COURT REPORTER
PORTSMOUTH. VIRGINIA 23705
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i:downer and the tenant aré the.o
are. going to be hurt,” .

the license tax ordinance: that, require,

“landlords: to pay'a $12-annual. tax on eaclf
“¥ental unit. The fees had gone uncollected -
as the result

or the last two. fiscal, years
*Of court suits against if;

' In ,March; the Virginia;Supreme Court - -k

tuled: Portsmouthi’s version; of- the renta
tax.was valid, ‘reversing -an- earlier Ports-
mouth Circuit. decision. SR
. City officials then bepan discussicns-of

AN/ ERTR G AP

:how to apply- their reclaimed tax law, ac-,

cording to City Manager Robert T. Wil-
liarns, and just recently decided to impose

en

ng.a haidship ‘on. elderly-homeowners
'smg‘re’htals‘:t_oAsup‘p!em'ignt fixed incomes,
A Agif{J,jt_ea!'L‘zé-,that the city needs revénue,”
" Léland L. Sullivan of the Port Norlolk Civs,
« e League, said. “And L. yealize -that your
real target is not,the small landowner. Bt
gardless- of your intent, :the small lan-
nes who

tvan’ was objecting to a provision of

) landlords in April: The leters included 3
‘sentetice Suggesting that it any landlord df
Dot believe that he came.under the legal
““definition. of being “engaged jn the busk
. ness” ‘of ‘renting ‘residential prope:ty, he
should give reasons to the commissioner of
the. revenue why he should be .esempt
from paying the fax AR

R

2. Tayloe sald that’
sentence- ontlined. the landiord’s Tight. to-
., Challenge the assessment, “Soma

i'are not in business. who-own and:
roperty,” he Said;
\pplying; the provision
;- Yenting 10 uuits or more i’

nly fo {hose
s purely ah ad<
‘which can be re.

de

fan ide of.'5ssessing"ox11y
- Tandlerds with a large: dmouint of rental!- .m0
+:propetty was arrived atJast week imanef-< - . -
. fort to spare hardship om:elderly people or. -, . '
: . others on fized incomes. He said 2 numerd. - .’
-~ €al; “gs in dolars,” assessment plauis still
< under consideration, .- . . .- e

N (o
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Por(cmonth 5! ordm'mcc in 1'?/'! wasv
1hcn challenged in Portsmouth Circnit -

o $ ore 1 ) .
ORTSMOUTIT % The ity Caindi tis gﬁc‘}lm‘é"mi g Og‘“‘frr‘erm‘)‘f"x‘;":r'}

\'v?”’{ is to hear from 3 group of Port Nor-. . d

dered to gy back !’fr- taxes it had collect- .
foll' residents who want an unscllled and: ° , -
,unpopular rental tax “ordinance,r ed - That vear Pnr(cmoum had co!lectgd -

R 393030]hln sl 1 geiai
Leonurd L: Sullive n ‘a. member ot s eniet taxes, Edee’:k sazd i

ﬂ’o't Norfollt Civie’ League: said be Plaiis " Portsmouth app"al"d to thn V:rgmla Qu-'-".
A0 sk conied 57 T ThEsUAS night session »premn Court. - :
{‘jo get ric of the !aw that burdens lhe small Mf-mmmlc !he (‘eneral A"emh

ropE'ty owner. ;
“Portsmoith i is. the. nly
alo have such &' tax now. " : '

, 3. Called a gentaL 1dence.taxli€he cxty at

» fempls to chaige 5i2 2nnually+for ‘each o
‘édm‘llmg unit rented in the cify. In the past |
tihe: ‘tax . kas meant .ag much as $96,000 a
fyear to' the ¢ity; hut- Jately, because of
’cou .dezicions that have Seesaved thelva-
hdxiy of the law, the tax revenue has been -
b much less el e

""’*“‘3

ly got' :

N A,im olwd in the a controvemy and pl(pmptea‘ .‘

10 pass a bill that would dicallow eny -~
cense tax on rental property, . . .-

- The legislators didn't pay/ the law echt-‘
ly that way because they inserted a grand. -
father'clause that ‘petmitted such an
tdinance if it had been ‘oni the city book.,
- prior;, fo 1974
f-'; Meanwhﬂe o(her cities began repca)mg

“similar ordinances. But since Poftsmouth
had amended ifs- previous-law, it kept the -
cxty legislation and became lhe only locali-.
‘ty in' the: Commonwealth to ctlll have the
ordlnance today ;

“After Taylce-came fo Por(smouth asg my

- attofney. . he obtained a-writ of error. frO'n

“-the Virginia_high .court mvolvmg ludge :

- McMurran's ruling-and ‘succeeded in’ hav- : ;
ing McMurran 3 earlxer ‘dccisionovers

tumed‘ S s e

e

£3n7b bififor thig

80 just-how the law should he applied; and

Commlcsroner ‘of the Révenue Ri i
10°1 in C

Ve

rdmance once(use
bv othcr mhes bnul it was challenged in
wNorfolk in"1070.. “Although. upheld there;
lhe dncirion 3 ‘was Teversed by:the Virginia
: Suprcme (,euri Jan .22, )‘?11 and dcc)ared;_

vou! PR :

. The Noxfnll\ nrdmance wmch 'I‘ay!oe

t found himself defending as a city attorney
bwstant there, provided for a £50 tax on
penons who owned four reatal units and
52 812 tax for cach acditinnal unit they.
“(iwhed Persons owning léss than fovr rrnt-,
‘M umtc did ot pay the tak., ‘
P A'; other cme" including P n*tcmomh.
Lvatched the- path the. Norfoll ofdinance .
} Vs taking, Portsmouth ecided to zmend

1 ordinznee by climinating the
(33?0;):(,’,2“;:0&“‘ :,n':!‘o ?x\rd :”, Tr‘czuw all . thecity from 1974, 1975 and obnouﬂy 19:6

, persubs ho ew nfvf renl al n'»r'rf) to the - ... The taxes .were due May 4.
wg, Lo 0 . . S ...Sullwan whose Port Norfollf co'n'nunity
L 7 has.a mimber of widows and other Iand-

. lords: with small rental holdings, fee!s lhc

“tax is ‘unfaff - e T

'Accprdmg {o Ecloeck dunng all thls
itigation, the would-be taxpayers’ got i-
wise and didn't pay the tix; In fact, he smd
the civy idn't- atlempt {0 even collect ftin-
975.; r«, : ¢ v
p V'hat'fza been an sak ,000 souircé of
1873 ‘dropped off 014 $43,000:reves:
e -,in*flsuhnd nouung
gt

6. emxe commissxoncr 'said Fn-v
day that; ‘armed with Tayloe S {atest’ opin-
" ion bn-the matter, he .Will now. ‘begin
efforts to recoup the taxes Iandlords owe

\;k ) \"‘*7"' kK
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Con't from p9.

- “We-will ask the City Council to repeal
- the law on the grounds we consider it ine-
quilableA lt hurts the smal] pmpcny owiler

: \anq ‘many. of: thase-on petisiors!who, have:
‘110 pay the higher costs to- absoth thv’sv

L'ng ullh'an said. .

: Billlivan's sentimenis sre éctnaliy <haxed
by hoth Esleeck and Tay?nn why agree the .

- small property owner was never intended.
“to'bé hurt by the tox..Bit. ‘they emphasize :
hat it's their job to Tollaw the law and col

lut the taxes owned the cxty iy

Edeeck had asked Tc'}k)” for an oplnion
concemmg who would bé ifithe husiness .
- of renting reendenual property ag drfmed
~ih common law, . i ]
: Tay!ne answered that tequest Tast wcck
“natinig that the supreine court has dmmed
~that "hemr in the hisiness af cormmon
law .35 "a coutse of dcaljng ﬂmt requlm \

the hme' attention and lzhor of the p"'f"n

&0 engaged fer the putpor~ of erring a
- "livelihood or profit, and implic: 2 contn- -
'nious and regular ceurse of degling §
- Tayloe's-opinion went on fo stofe that “it -
,,has been‘contended by some taxpayers”
1, that eTcntrw of'one or two smfln Hamily
. units; of‘a duplcx‘ or triplex is 2n izolated
transaction and cannot be corsidered at'

'rwercd tlus Ar{nmc-ﬂ and,“
cong udeztb'vt a taxpafcr vho rents as
_maniy 25-10-dwekiing units will be required |

- to spend tmxe a!lcrmon a'w la‘vv' caeuch =

20-104 of ithe Code of ‘the Cxty of Ports«gi

mouth 1973 be administered as presuming:s n

~any.pérson who owns-10.or more dwellingw
+ units.as; being- in :the, butmesq of rentmg*;:
' residel al pro'wrty " 7 x.%
T o dont {ifk mese kind ot peopler

5 sﬁould be taxed br hccnséd,dhe =au] Hs %
v e v .

“ola, the ity m’ay b6 Yorced fo ApAin

T Hosvcvef‘some b\»servers ‘believe dh
Ts\loe ] mllng concernlng AAXpaYErs:
_ing:less than 10 units is o different than
- the” orignial. Norfolk and:Porismouth Jawkik:,.
exembting those ) mng iees Ahan Iou"ﬂ‘ -

ORI

! mm Yhe{ax: mo"m it .had co‘leclcd onct
 he Iaw was desleed invalid. But the city.
: finily won that case, Jf. tbeg:m collectin
- the tax. agam and. loases; another court b

hvch a mr(v‘n of the revenues.: ,
© Tsloeck. saidt ho vent- lnmhorrfs 2 lotter -

- advising them of the Virginia . ~upreme';'5 ‘

Coutt's Yecént decision He askad them fo'
“reply il they felt they werg not in the budt. . -
- ness of renting pr onr'tv And H,nt h° w ould
ronsider thelr remarks. | {0 .
"1 got qmle a fcw re<ﬂon<°s ! he «aid‘
"’Ihny ‘czmé. back in bctlcany two cetepo- -
" ries~the, Widow trying to stay off food '
ctrmpa and veelfare and: from allorneys . |
reprcsenting clients Tepregenting one, two, -
.30 and 20 unity “ho claim they aren’t in
“the rcmal'bxklnesv eithier} 7w, DR
e “Its ai i;r}ibowible lbing,“ Dslcvcl\ ﬂaid o
I i e -
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- '. o  1976-147
CiTY OF PORTSMOUTH
" June 3, 1976 I
- 'Inierdepaztmental Corzespondencé Sheet
_-ro; Rqﬁerﬁ G. Esléeck, Commissioner of Revepué"

‘From: Gordon B. Tayloe, Jr., City Attorney

- COPIES To. Honorable Mayor and Councilmen of the City of Portsmouth

" SUBIJECT:

Dear Mr. Esleeck: = C et
T RN S T T RN e L Ry T T :
, . " 'As a result of the Supreme Court of Virginia &= 7= -
‘decision in the case of City of Portsmouth v. Citizens .
Trust Company, Etc., et al, 216 Va. (1976) , you re-
guested an opinion from me concerning who is in the 4
"business of renting residential property" as defined

~at common law. : o :

The Supreme Court has defined being in the
business at common law as "a course of dealing which re-
quires the time, attention and labor of the person so
engaged for the purpose of earning a livelihood or
profit and implies a continuous and regular course of
dealing, rather than an irregular or isolated trans-
action ...." See Slip Opinion at page 2. e

It is contended by some taxpayers that rent-.
ing of one or two single family dwelling units, or a duplex
or a triplex, is an isolated transaction and cannot be con-=
sidered as a business. IR Lo :

_ I have considered this argument and conclude .
that a taxpayer who rents as many as ten (10) dwelling units
will be regquired to spend time, attention and labor on such
endeavor. In addition, common sense dictates that such a
person who owns and rents as many as ten (10) dwelling units
will do so only if he is making a profit therefrom. '

Accordirgly, I respectfully suggest that Section
20-104, Code of the City of Portsmouth, 1973, be administered
as presuming any person who owns 10 or rore dwelling units
as beaing in the business of renting residential propexty.
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Robert G. Esleeck ' : : o ‘ .
Commissioner of Revenue '
June 2, 1976

Page 2 -

I hopv thlS letter w ll satistE acLoLlly glV°
you a criterion to determine what pexsons are engaged in’
the bu31ness of renting residential property.

Very truly yours,Tg“”t'bf”

GBTjir/ms

"
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