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amount of ~46~00 for the year 1973.

PETITION TO CORRECT ERRONEOUS LICENSE TAX ASSESSMENT
Now comes your petitioner and sets forth the following:
1. Your petitioner, Citizens Trust Company, Trustee

under the Will of Francis E. Whitlock, Deceased, as such rents
II twelve (12) units located in the City of Portsmouth and paid
I'rental tax in the amount of $146.00 for the year 1972 and in the
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i
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I

of Portsmouth

Petitioner

,
IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH

Defendant

ROBERT G. ESLEECK
Commissioner of the Revenue
of the City of Portsmouth
#1 High Street
Portsmouth, Virginia

MARGARET JONES
Treasurer of the City
#1 High Street
Portsmouth, Virginia

W. A. O'BRIEN
City Attorney
#1 High Street
Portsmouth, Virginia

-\'s-

Serve:

CITY OF PORTSMOUTH,
a municipal corporation,

VIRGINIA:

CITIZENS T~UST COMPANY, Trustee
I under the Will of Francis E. Whitlock,I Deceased,
I
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Exhibit "A".
~dding Section 87~1, a copy of which is attached heretdas

~"'.-'.-.Teste:" "'.. ".. ~... "'

~&07~

I

,199 S.E.2d 529 (1973).

3. That said ordinance is the same type of ordinance
as has been subsequently held to be invalid under the rule of
Kr&uss v. City of Norfolk, 214 Va. 93 (1973), rehearing deni~d
214 Va.

2. That on June 22, 1971, the Council of the City
of Portsmouth, Virginia, enacted Ordinance Number 1971-52 which
nrdinancecarnended the license tax ordinance of the said City by

VmCINIA

. LEVy
AY. LTD.
AT LAW

2
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BYJ!t~
Dean

LTD.

'"\ ~- ,
,./

That this petition is brought pursuant to Virginia

That your petitioner has requested refunds of thes.

6.

4. that said orclinQ.nccis ir ..,{alid in that the City had

denied.

so 3S to controvcncthc general law of tltis.state and Section 1-10~
hr it.sonlinancc extenucd the clcf~n:itionof "engaged in business"

of the Code of Virginia.

DEAN W. SWORD, JR., Esq.
I SCHLITZ, LEVY AND LIVESAY,

301 Central Building .
r Portsmouth, Virginia 23705
I NORRIS JIALPERN, Esq.
I i-IaritimeTO\ver
I ~orfolk, Virginia 23510
!
I'01

II
I!
Ii
i!

Ii
I!
Ii'1 afotesaid payments from respondents and said requests have been
t,
i'

Ii
r
I

Code Section 58-1145 et seq.

CiTIZENS TRUST COMPANY, Trustee
under the Will of Francis E.
Whitlock, Deceased

the rate of six per cent (6%) per annum from the date of said

7. That this improper assessment is in no l~ay due to
petitioner's failure to provide all information to respondent
:required by law.

WHEREFORE, .your petitioner requests the Court to

all su~s paid pursuant to this assessment along with interest at
correct this erroneous assessment; order the respondent to refund

payments; and provide such other relief as the law may require.
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....~. lJ~~;.l :,~...""~;t..:!.: '1'0 :'2'!:.:~:iJ '.i.':iS r.,ICi:~:SL: 'i':\:: O£~uli;:\!:CL O!:'~J:'I':E': CI7:'-
Ut:- h)~~-.;'::):,:ULi'~'iI,19G9, LY l\DuH,G 'i'lILi~L'.i'O l~ i:C;': S~C'rlm! t:C:~IJ:~~-
C:J 37.1, IL!::'OSIUG A LICEi:,,~r:. 'i',\X O,i E;::Gi'"GH,G III '.i.'i:C ilUSILiCSS
l.J;.-' i~LLri'IL;G r~C:S!Dm:'..lIi\L P~OPr::R7Y, I~;CLUDli:G HOl;S:::S, API\n'i'L~i.:~;'i'S
i\::Q m':~LLn';G m'aTS, FOR TEE LICr:~:SE T1\X Yl:~{ DEGli::r.:n:Gl.k\.Y l,
1972, l\un FOR EACH Ai.:O EVr:RY YET~R THEREAFTER BI:GI!~~;n~G ~'lITH
H.:~\Y 1 Or:' Bi\CI! SUCH YEA~ At-ID ENDIUG \'lITII l'"PRIL 30 FOLLm'HtiG.

De it ord~ined by the Council of th2 City of Ports-
mouth, Virginia:

1. That the License Tax Ordinance of the City of Portsmouth,
1969, be amended by adding thereto a nel..1 section numbered 87.1,
such new section to read as follows:

Section 87.1. Rental of Residential Property.

Every person engaged in the business of renting resi-
dential property, including houses, apartments and dHelling
units shall pay an annual license tax of $50.00 for the first
four units and$l2.00 for each 'additional unit in excess of
four.

For the purposes of this section a person shall not
be deemed to be engaged in the business of renting residential.
property in the City unless such person shall rent four or more
such residential units. The business of renting houses, apart-
ments or dwell£ng units as used in this section shall be con-
strued to mean the renting of buildings or portions thereof,
each 'designed for residential occupancy as a single dwelling
unit by one family but not hotels, motels, mobile hOQe parks,
lodging houses or boarding houses for which a license is
otherwise required by this ordinance.

2. The taxes imposed by t~is ordinance shall apply t9 the
license tax year beginning May 1, 1972, and each and every
year thereafter beginning \.Ii th Hay 1 of each such year and
ending with April 30 following ..

Adopted by the Council of the City of Portsmouth,
Virginia, at a meeting held June 22, 1971.

Te$te:

City Clerk
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Petitioner,

I'
I

I,i (l
VIHGINIA: IN THECIRCUITCOUR'POFTIIECITYOFPOR'l'8rIlOUTH

I! ON TIlE 21ST DAY OF APRIL, 1977.
I.
t! CITIZENSTROSTCOMPANY,
III,TRUSTEE,ETC., ET l\L,
l'
I

III :~ OF PORTsrIlJUTII, a
municipal corporation,

AT UM NO. L--73-298

Defendant.

ORDER

THISCAUSEcame.on remand from the SUpremeCourt of Virginia to be

heard upon the evidence of the parties presented in open Court \'1hichwas done

on December13, 1976, at which time, the Petitioner, through one of its Trust

Lepartment. Officers and its Rental Agent, and the Defendant through' the Com-

missioner of Revenue of the City of Portslrouth \'Jere present and examined as

\dtnesses; and the City Attorney of the City of Portsmouth defemed this appli-

cation; briefs were thereafter submitted; and the matter \-las argued by Counsel.

\'JHEREUPON, the Court after hearing oral argument of the parties on"

these proceedings.

\A1HEI1EFOHE, it appearlng~to the Court fro;n the facts in this case

leslie F. Jolly, Registered Professional Reporter, and in lieu of an opinion

orated herein by reference and is to be and the same is here~w made a part of

letter a copy of same is attached hereto to be and the same,is hereby incorp-

:: ,ordinance taxing persons engaged in the business of rentinp; residential real

property) it is ORDEnED that the City refund unto the Petitioner $1116.00 paiel

to th,~ City by the Petitioner on account of t,aicl ordinance in 197?- and $ll~G.OO

I March 21, 1977 announced its ruling \'Thich\\rasreported and transcribed by

I
I
!
I

,I

Ii
;;
I;
II
il
i:
!' that the Petitioner \'laSnot doing business \'llthin the scope of the City's
!:

paid to the City by the Petit:loner in 19'(3 on account of said orcUnance to~pt--

her \'lith six percent (G~(,) intere:1t on eaeh pa:}'rr.Gnt, arrl the P~~tition~r's
!'~



Portsmouth) objects and takes exception.

1\,.
II

I

Ii taxable Court costs; to which ruling of the Court the Defendant) City of

I'
I
I,

I

,p.q.

,p.d.

\.II .,~

fl
" COPY.•. TESTE: WALTF..R M. ED!.:lHDS, .CLEHK OF 'fElt i.:l.hGtJl'l'
I COURT OF JHE CITY OF PORTSWOUTH.JIRGI~IA
I ~ _. / .r ---.k" "',..~/,I ~) ""'-~, I'--~. '" D. C.,

I
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CItIZENS TRUST COMPANY v. CITY OF PORTSMOUTH, VIRGINIA

DECISION OF THE HONORABLE R. WINSTON BAIN, JUDGE OF THE

CIRCUIT COURT OF THE CITY OF PORTSMOUTH, ON MARCH 21, 1977:
._------_._------

5 THE COURT: Well, the situation remains today as it did on
6 December 13th of last year, after hearing all of the
7 arguments and so forth, and very nice memorandums, very

I
!

8 i thorough; but my conclusion remains exactly the same as
i

9 Ii when I stated to Mr. Tayloe, on page 100, the last page of
I

10 I the transcript, that: "The whole issue is whether or not
I

" the language of the Ordinance puts you or the bank in the

12 position of being an isolated instance of conducting
business, considering the other facets " I'm going to

14' I rule on this case right now; and I'm going to rule on the

15
question of the terminology "Engaged in business". There

16

'7

18

19

is no need to get involved in the second point raised by
Mr. Livesay, concerning this numerical test, at this time;
but I just can't, in my own mind, by any stretch of the
imagination, see how we can say the Citizens Trust Company

20 is in the business of renting property. Again, I'm
considering the fact that if Citizens Trust solicited

2' I
business of this nature and had a number of estates that

22

had property, it would be a horse of another color; but~~

24 lihere we have got this one isolated instance, and all they
I ~

I'!i are doing at the apnrtments, they are receiving the money
2-J. : I

Ii
I'I._._ ..~ _ _.. __ _

LESLIE F. J()tL Y e, t,<:~;C)(.:!l\r L':: 7



r-.----,-. -.---
I ,! for the estate; and from that point on, they ailihinister

,I 0
2 ii it as an estate, just as if they had securities Jlnd stock

;i
I

:. ii dividends were coming in, and they. would take the
I:

41: dividends and adminis ter them the same 'V7ay • That's my

51: feeling. It's just going a little too far to say that

f) Ii this large banking-trust i.nstitution is in the business
Ii

7 Ii of renting property because of this one estate that they
Ii

e I' have got, with several apartments involved, which is
li
I'

g Ii operated entirely by the real estate agent.
"I,

"

10 i!
ii
iI

\I Ii * * * * * * * * * *
II

12 !I
ii

13 Ii
j ~

21

i
"

22 1.
11
I

23

"24

LESLIE F. JOLLY & ASSOCIATES
f-H':C;ISTEf-1cO ~.t~'':)FES::)IUi'JiI:. r~~-.''1):.-: i i.".h~:.

POHTSMClUTH. Vlr".;INi,\ .~.I lry.,

8
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IN THE CIRCUIT COURTOF THE CITY OF PORI'$10TJrn

NOTICE OF APPEAL AND ASSIGl\TMENTS
- OF ERROR

AT LAW NO. L-73-298

Defendant.

Petitioner,

NOvI COMES,the City of Portsmouth, Virginia, a municipal corpo-

ration, and the Defendant in this matt~r and states that it is aw:-ieved b'y

the decision of the Circuit Court of the City of Portsmouth, in this matter

CITY OF POB1'SMOUI'H, a
municipal corporation,

"ii Crl'IZENS TRUSr cor.'iPANY,
1\ 'l'rustee ; Etc ., Et AI,
:1I,
Ii

- iI

-II v.
11

I
I
II
i

\

of &ror in this cause:

City of Portsmouth, 1973 as amended,designates as taxable. -

'rhe City of Portsmouthsets forth the following matters as its Assignllents

of renting residential property an activity \'lhich ~ 20-1011 of the Co:leof the

T'nat the Trial Court erred in holding that the Petitioner in

a large banking-trust institution can not be in the business

That the Trial Court erred in holding that the Petitioner

2.

1.

I and that it hereby gives Notice of Appeal to the SupremeCourt of Vir,glnia.

Ii.1
'I

II
II
it~;
Ii because it is
j!
:\
il
:!
Ii
II
II. ,
it" operating t\'10buildings containing a total of 12 apartment units, with and/or
:i

by an agent was not engagedin the business of renting residential property

as defined at cQ~onlaw.

3. That the 'I'rial Court crred in holding that in ViCi'1 of the facts

prer.;ent.eclin evidence that the petitioner \.:a3not cn,.:;(lGed in the husiness of

renUn~~r(~:~ldcntJalpro[y:~rtyas defined at carmon 1m-I.
9



I
I
I
I

I.
FUrthermore,the City of Portsmouthstates that, in accord \-lith

fule 5:6 of the SupremeCourt of Virginia, that the transcript of testimony t,
and evidence presented at the trial of this matter has hereinbefore been filed I
with the Circuit Court of the City of Portsmouthon January 31 , 1977 and

.'that a statement of facts, testimony and/or other incidents of this case shall

be filed hereafter.

By

I
i
I
I
I
I

II GordonB. Tayloe, Jr.
City Attorney

I Stuart E. Katz
L Assistant City Attorney

I" P. O. Box 820
Portsmouth, Virginia 23705

I
"j!il
I~
\! I hereby certify that I have this _~~_ day of .Pay,- 1977, and!: prior to filing of the foregoing Notice of Appealand Assignmentsof Error,

. i1 mailed a true copy thereof, postage prepaid, to J. Stanley Livesay, Jr.,
:; Esquire, at the offices of Schlitz, Levyand Livesay, Ltd., P. O. Box1137,Ii Portsmouth,Virginia, 23705, Counselof recoro.:1~:!r~ioners.

I! '. . .7Yftm~:i •
l.

ii
i,

10



ASSIGNMENT OF CROSS-ERROR
/

The TrusteeJ: cas appellee, pursuant to Rule of Court 5:27,
( , ~". ~~

makes the following assignment of cross-error, to be dealt with
only ~!the appeal is granted:

l~ That the Trial Court erred in refusing to declare the
subject tax ordinance invalid upon the ground that the City was

,

::::m:~::i::r:::~:l::dw:::O:C:U::::c::d::::C:a:m::::i::t:~U:::i~:l jlO

be illegal •
.",-"'.~"";',.•," ~ .•.._~..-..lo __ ,

I

11
i•
.1-'.

i
j

I
I

i
•j
i

~
l
1

11 11
I
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VIHGlliIA: HI THE CIRCUIT COUH'[' OF THE Cr'l'Y OF

.' 21/t!Jtl/ ' , . .:'
'-~--_._---------- ._- --.- •••• --.:.. •• _4 •• ._ •• __ •••• __ •• • • • __ -:.... .~,.-

PetJ Lionel"',

Vo.

--: _ .._- ••..~_..~-_..•"'_ .._ ..__.-

5

,

'I

CI'i'Y OF powl.'SrWU',dI,
VIHGllnJ\ ,

Defendant •• :;0

••. ....w .•..•....•.. _._. ..•__ ~ .~_' __ .._

i
9 I

I
I

.

1°1
11 I

I
12

TRANSCRIPT OF TESTIMONY
FollO\ving is stenograpl1Jc transcrIpt of the testimony of

Gordon 1'ay loe, Wi tness, taJ{,en in trw above-entitled
' _ ..•...•.. ," ..' ~.- .•..., , '~ ; ,

c;,w';e for the purpos8 of d1sCOV01'Y, before Le:Jlie F.,
............... ~' _ , _,,' ..~. ,.,.~.,~~',.,.. ~., -~ , ..•.,,, .

, ,
, >

-.'

,,;..

13 ,JollJ') H1'H and Notary PuiJ1:i.e.t at the la\'v' o:ffice~ of the,';" '
: .

Cj.ty J\ t t orney, One li:Le)l Street) Portsmouth ,Virginia, on',

tlH~ ;!2nll day of September 1~n6, at 2:00 p.n.

17 APP! ..;!\l1ANCES: J'. S'l'MJLEY LIVESAY, ESQ.,-~_.._ •..-._"-.-._-
SCHLI'l'Z, LEVY & LIVESAY,
Counsel for Petitioner

S'l'U/d{'l' E. KNi,'Z, ESQ.,
Asclstant Attorney for the,
C1.ty of Portsmouth

;,' I
,., Ii-'. I

II

II

r'li
6'/!

i

I
. ?, I

I!."

* * w * * * ~ * *
'"

.,1

12,1
- "_'~' "'4_' _ ._._ ••••••• __ • " ••• __ • __ ••_. __ ._ •••• "._~ _~ •• ~._ •• _ •• _._._._ ••• __ ••••••• •••• _ •• _ •••• ~

LfSLI[ r, JOLLY



GOHDON TAYLOE, \Ji tness called by

Attorney for the Petitioner, having

, .

, .

. ~.

. .~.~. '

'. '

o
BY rm. LIVESAY

* * * * * * .* * *

Where are you employed?

As City Attorney of the City of Portsmouth~

I am an attorney.

been first, duly sworn, \'las examined

A Gordon Tayloe.

and testified as follows:

Q

Q State your name, please.

Q What is your occupation?

A

I.m. 'l'AYLOE

A

EXAMINED BY MH. LI~~ShY:
7

II

II

8

12

10

l'

Q Have you be.en so for what, a year? " -,
~~~.•....

•.... .- ,~

courH I'EPOilTt.H

I
ql.H.:Gtiun out, but. it iJOll11d:; to me lik(~

24

I you al'C? <l::;ldllJ!: fo)" an expert opinion. . .',
?!)

I. .. ------.-- ..~._- ..----.- ..- ..- ..--------.-.---.-- .. ---.- ._-_.-_._-_ ..- ----.-----1;1
LESLIE F.,JOLLY .

I'm r.;oing to

Upon tlle SUpreli!e Court of Vil'r;lnla having

I'm fam.iliar vlith the d.ecision.

Believe 5.t or not, it's almost a year and

ol.).!cc t to the ques tj.on,. and 1 should

It

Q

[::1Vt.~ you tIle (:our'te::JY to r~l~.tthe who] (:

Iil[{. Kfl'j.'Z:--- .•--_.-

declded the case of tIle Clty of POl't:5tnouth vs. Citizens

I .forget when, out "laS 1t some time in the spring of 1976?

'l'rust Bank in the Court of Appeals, favorable to the City

III three-quarters.

111

III

17

19

14

21

22

20



I,m .'rAYLOE - BY f'.m. LIVESAY

, ~1;
• ".j

~.. \: ;,;tJ
',.-i,.,

. .. ;.~'
. '. -.-~'":" _f~

, ',I'; ,,'/~!

...~.:' .
;:.-

I am not'Mh. LIVESAY:
stipulating anything.

Q From that period, which was probably some

tine i.n the spril1g of '76, which if any of the judges of
the Circuit Court of the City of Portsmouth have you7

8

3

2

' r--" ....-----.--------~- -------- ...-.-
Arc you willing to stipulate

this e;entleman is an expert'!

8 discussed the question of the rental tax.of the City of . :J
9 Port smouth '!

. , •...
'. ,

'0

"

12

'3

14

A I spoke on one occasion, I believe, with

.Judge Hcl'1urran.

Q 'J.'hiS VliUi after the Suprerrlc Court opinj.ori?

A Th~t's correct.
;,,'

Q Any otlwx' judges of the court.?

A Hot that 1 remember.

,,,

,.,

18

, 9

20

Q \'Jhat ~las the subject matter of your

discussion Vii th '-fudge hcIiJurran?

A I appeared before Judge McMurran with

fiir. Esleccj( and <UGCUfH:ed wlth hil;1 essentially what the

meanJng of the dcf'hJ1t:i.on -- of v;hat the common law
.,.,-

21
<It:d'init:ion of being in th(; uuslnes:,. of rental proper'ty wq.a

Q Does this caw~e me to l.lE.:lj,C!vc that rJir.

L:.<tcecL: didn I t undcrsL.m.d tlH" COT:!mOn lenl dcfinltion of

that

,411 d,01.IlL: i.;u::>.ine:..,~;?

__, I, i\ J

. , il. __ _.._._ .._._._ __ __.. _..__._ __ _ _.._ _.__ . .. .._ .. .._. ~~I
LESLIE F. JOLLY
coun ~ '~f p:),..;" T LH



know you represented Mr. Esleeck;

question'?
.1

.•• ', I

;\ '

LIVESl\Y

I would object

CO"!'IT R EPOflTFA

.lESLlE F. JOLL Y

rl'nat 's right.

'l'AYI",OL - BY gH.

fact.

r1H.

Q

A

Q

to this question because it ,calls

A

l.m. KA'l'Z:

of

.........

given to

assert it and not you.

I',1f~•

2

e

7

II

12

14

III

II

17

13

18

2 ,

20

• 0



doi:1g business means under tbe COWTnon lau?

\vllich if HI'. Esleecl{ \'~ants to waive) he can. '

BY I'/m. LIVESAY

Would it be true that your goin~ to

MH.

Q

Q

A

do:lng busirier5 s?

I,

7

"

8,

2

r,

It

10

12

I • ~;

an expert ,in, low.
.:';;. ~-f.-:

....~•...

t j

14

III

III

17

18

19

Q

not "a.n opinion' of opiJ:ion.

A

refuse

Did you as a result of talking with

Judge ~cMurran secure his factual determination of

dO:trl~ uusillesf3?

.A ;.Jo, I cUd not. " .

21

.. ..
ISu~sequ~nt to you ~nd Mr. Eslee6k conferri
~ .-, \ ",

.t,'.-".,
• •• 1.: ;it."":-:t.,~_,'

:,1
J

\,;1tl1 .Judge j.Icl':lll1"ralJ,(Lid you and nx'. El;lcecl~ further
;t..' ,

"

..~: illvolv:Lnt all matter:J \';ilieh deal ~v.i.th the business of the

. IJ ,_ .. _ .. ~.__ ._ ' .. , __ . _, . , __ . . . .~

. lESLIE F,JOLLY :

24
A \'J'J have had contJnu')us conversations

COUll' REf'O'lrEI<
P()t"!'TStl,Oll"ll. VIHGINIA ?:-4."/()'';

.f.: . "

• I..
.•. ~~

.'
~

.4i.
.lI.t ••



: '~.,

, "
. ~ t'. .

' ...• ' ~t,". ', rAre you representing to me that you

f~H. r:IIAtLOE - BY I,m. LIVESAY

Q

A

Q

Esleeck

. ";!, "~:~~~:~~~,:~.~t~~:~
------"--------------,--- .•-~-- .• ".~ ~ :,... It,}

.City and its potential revenue. ..;>.:~.~,:< r!:'t\~'

And I aI:, speaking specifically no", of l:r:, <;~;]
course, as necessarily so, as to the ren,tal tax ordinance~<', :".A'.,/~

, " /; ~~~':;'>',:; ,':,'~'
I have raised before and continue to do so ~.: ,t ••. "1,'",1

'./ . .~/'~~j;.!t/:J
on a continui.ng basis, any communication I have had ~1tn:.L:::' r /';

~: . "~"~:.::I..... '. . ~~t~;}i..

. . ';:'" :.~:.~:
~.~~\t... \at

" .:~.
'. ". -.\

• \_10

6

3

2

7

represent Mr. Esleeck?

A I represent the Commissioner'bfthe

Hevenue \'Jhen he seeks legal advice concerning City

r.~.,'
' ••.....~, ',~....

;.,
I,

" (
'0( ,
:< ( .

, ,

Ye8. Jam his attorney.

Do you r;ive it to hi.m?

Subgequ::mt to the ruling of the Supreme

Q

A

Q

Ordinances.

8

II

10

12

II

13

III Court in the casc-!s we mentioned, have you discussed the~ '._

C0'.JRT Rf:POHT'f:n

.'
\

,;

. ,..
"

f ,

.11
' .. ,

I have an attorney-client relationshipA

A

Have you dh:c:ussnc1 that same question with.

question or the d~~finition ..- of the cornmon la\'Vdefinition'

PortSlaouth?

of doing business with the City Council of the City of

with the Council of the City of Portsmouth) and so assert,

the C:lty r'1anagc:t:' of ttw C.ity of POl.'1..;~;riloutl1?

:l.t.

16

19

18

17

20

2 ,

PCJHTSt~(jI.!"H VtR(;INI/ ••. ?"~'/O~J

lESLIE F. JOLL Y

~3 I
i

24 I
I Q Did yu~ cause Mr. Eslecck to pr~parc or

,~[----,_._ .._----_ ..__ ._... _._ .._--' ..:.. .._._--------------



MR. TAYLOE - BY MR. LIVESAY
_ .•..__ .._--------_._-_._---------._----------------_.
d.i..t1 you belp bim prcpare a questiqnna:Lre to send out to

ce:rtain persons or COl'po:>ations who might be dQing

3 busincGs under the rental tax ord.inance?

4 A I raise the same 8Dsertlon. r ','

.;. /"

',: ( ',:-;, . .; .•'

Q Was such a paper sent out? '.<

6 I never sent any out.

Q I asked you was one sent out?

A I have no knowledge of it being sent out,;

oth0r than hearsay.

, '

10 Did Mr. Esleeck at one time brine to You
11 a large number of such papers and ask your opinlon on it?,

",
"

12

13

14

A

rclat:i.onshill.
-,.:,- .-

I assert I have an attorney-client

Did you in fact, a~J Acting City Manager of

" ,

15
the City of POl'tGlTlouthJ tell !'iir. EsJeeck not to tax a ~" .

16

17

certa:Ln party under' the rental tax ordinance, and then

countermand that order Nitl1in a day or tHO?

, I
I

)

..-----.-..-:-..~.,---'18
C:OUh'T RF.f'Orn en
LlSlIE F. JOLL Y

You are not asserting the privilege?

T do tim t CVC1'Y tilil(~ tlw (;1ty Hanager in

I demIt reTiJcml)cr.

You don't recall actln~ as City Manager

I have no memory.

years?

A

Q

Q

A

18

(bring recent
22 I

2:' I
i

I
I ub;5elJ L.

2<

, .. 11

IL . ..



MR. TAYLOE - DY MR. LIVESAY
--~_.._--------------_._. __.--.._._----_._-----------------_.-
as Cit~. r'lnnager, you lr:;sueda dh'ce tive to Mr. Esleeck not

...... ;',

. ~:.' .

2

3

"to tax a particular person, and then countermanded it

within several days?

I don't recall it.

, "

"', f,

5

6

7

8

9

10

II

Q

A

Q

it

You don't deny it?

I don't recall it.

You don't deny it?

I don't recall it.

I ~GGumG that you read the lo~al newspapers.
, : .

On occas:lon.
"

t,',

Did you have occasj.on to re.ad the paper

J '

~' , ,

, .

12

, 4

15

III

of ;:>unda.y, .June 6,. 1976'?

I don't recal].

Have you ever dlscu~scd th~ subject matt~r.

that He hav~~ dlsGusned just now \'I:Ltll one ,Tack Dorsey of

tile neVl::.ipaper?

, : ,-~

A I have not.
::,:.' ; ... ;.;~

I~
Q You have not?

19

20

A

Q

I have not.' ',',.

liave you dis (~Uf,8ed it wI th any ~0porter

2 I from the local nC\'lSpapCl'?

I
, 1\ J helve not.

:: II Q 00 if hl'. j)()) .,,,, Y in t nc 1nCiiI n el<~ paper

I
I quote~; you as having ~;ajd :wIl'!ethlllG about this rental tax'

2'

j O:'UJ.ll.l.ncc, h,;~:i.:~not tel1inr 1,]10 t!'L/tll?
2':' 'I ' , I

u_._'. .-,-- ..,------------.:---.-.,---.---,---~-----, - -- ..-._ - ..,----.-:..--:.-119
U:SLlE F. JOLLY' " .
COllRT RLPOR1Efi

POH"rsr"'OI.IT'.: . .\'!JlClNI/\ 2370~



r,m. rr1\YL01': - B'i I\'ih. LIVE SA 1.
.•._ .._--._-_ ...._--_ ...__ ._-------_ .._._---_._------_._ .._-_ .._-'------_ ...._-----_.

• ". ~ I .

1\ If they quote me, they got it from a
': .

2

" 3

public Clty Council hearing, but not from an iriterview

convtJr~;ation •

Q I call your attention to Section I of the

Ledger ;jtar- VJrgillia,n Pilot, Sunday, June G, 19 7G, \'l'here"

"

"

, "

, ,
6 it 13 a~serted that: ""City Jl.ttornc:'l Gordon B. Tayloe,"

, 4

'"'

\'illO ha::i 'b<.:~enasLcd to }'endcr' an opinion this \'leek on just

hal'.' the Jaw should be applied, and Commissioner of the,
"

Hev<:)nuo H. G. EsJeeck, who will be trytng to collect the,

",'r~venue, have huddled over the issue for several weeks".

Is I"ir. Dorsey in the nCHi;pe.per in error in reporting that,

fact?

I have an attorney-client privilege with

1'/11'. E;:;leecl-:, and I so asseJ"t my conversation' and

di,:3cu[jsions wi tll hIm.

:. ~,

'6 Q Further J.n the article, the newspaper

16

, 9

~o

21

reporter says ..•'lith reference to a Ilh'. Sull:lvan, "Sullivan'

s(mti,a~nts are actually 8hared by b()th Esleeck and 'l'ayloe

who agr'ce the small propcrt;y mmer VIas never :intended to

be burt by the: tax." Do you have any idea ho,"" the

11e\~Spapel' r'(~porteI' l'eaclJecl :3ueh a con elusion to put it in

U,SUr:. F. JOLl.Y



IvIH. rl'AY LOE - 13Y 1\'iH • LIVli~SAY
.~----_.-_._--------,---~------,-------_._._ .._-------,--~---

You arc asking for my opjn1on? " :1.
' ...,,",

No -- as a factual matter.

I refuae to give it until I am qualified

"

.:'As an expert?

Yes.

Q

A

Q2

'-.
6 as an, expert.,
7 Q "Esleec]{ had asked 'l'ayloe,for an opinion;'

to VJhich rl'ayloeanswered that request., last week, 'noting

that the Supreme Court had defined that, 'ueing in the'

busineB::Jat Gommon law' is a 'course of dealing. that

requires the t.ime, attent.ion and lauor of the person ,SO

enLaged for the purpose of earning a livelihood or profit
.' .

and implies a cont.inuousand regular course of dealing. If, "
''''. ,'f

"Tayloe's opinion went on,to 'state that
. I

j

" ... : )
,

'it has been contended by some taxpayers that the rertting

of one or two single family units or a duplex ortri~lex

is an isolated transaction and cannot be considered a

business. '
,,'

"I have considered this argument and

conclude that a taxpay(~l'who rents as many as ten dwelling.

un:Lts will be r-equl.red to spend time, attention nnd labor

on l:iuch endeavol'. In ad{U tion, COlntnonsense dictates

that a.ny person Hho O\'1n:3 or ri..:nts as Fiany as ten dltlelllng
.1

unlts will do it only ;tf he it> r:1aJdnr; a profit therefrom.

flccordingJy,1 3Uggcc3t timt Section 2U,-101j of.the Code or
, '. I, r

__._~_..~.__ ._ .. .. .__._,_.,,_,,__ ._'_'._'_"._. ._,__ ..__ ..._..._. . .. '._.. .. . ....--1

l.ESLlE F, JOLL Y.
c:ourn r,EPonfEI'

'2.'1
•.'nflTs~.~:JIJ.jll. VlrHil'.J1A ~' ':"\l~J



i\'iH. TAYLQE .;.. BY r.'1H. LIVESAY

, r-~-11~'-Z:~~;:-~f-;'~-~-tsl;';;U~~1-9'(~:-~-~dm;;li~te~;;-~ -l .•
: I :: ::::",::gt :::Yb::::::S":: a;:: t ::: :: s:'::: t ::: 1;:::e:::: as

4 I Tayloe naid.

, i Has the l1CliSpaper quoted you accurately?

6 A I never spoke to the newspaper.

Q I asked you have they quoted you accurately

to lyhowever yuu spoke?

I have a leu;al-clJent pri vileee \'lith , :.
"

10 I.'jr. K'J lcock.

11 Are you l'cfuG:i.ng to identify whether or not

12
you were quoted cOl'rectl~! at D publ:le meeting ••....hich the

13
pub 1ic newr~papcr rc fers to?

I~

1~
hcc>et:Lng.

A I never gave that opinion at a publ~c
. ~', .

16
Hhere dtd you gi..V'2' it?

::.

17
A I had conversations with M~. Esleeck.

19

A No> h(; 1,;a;:; not.

20
Q Aro JTou 0aying 1'1011,U:quo ted you impl'operly

of 1;l1,': rC'cord, J nJil go:i.J)J'~ to oL.j(J.ct

I n~:~v(;:l' spc>i:c to ld.n 011 the r;ui.Jject.

I
IFoX' the purpose

A If it wus a cunversation, he has, because

j.1H. Cl\, 'I' :'~:__ .._R _

nl
I

?? II
2" ~:

I;':, I

... 1)1

. l. _ .
LESLIE F, JOLt. Y,



r'in. 'rJ\Yr .•OE - BY ~1H. LIYES.I\Y
._._-_._ .._.--_._- ------_.__ ._----_._---------_.,---------'------', ;..to this line of questionjnr;.

2

3

I don't think you have got the

best evidence in the public

newspaper. If you want to present

I'! .

~',';".:
~i' .• 11
••...., ,I

"'1,

"~,":r .

.. ~ '"

. 1,' ,''V;'.

.. : "

".,'

'i..

'" ..

~.
"

\'.~.~';, .

','

,,' ,J,

this method.

Give his account, then you may be

able to pur3ue interrogation under

6

10

VB. LIVES/\ ~:

your opinion.

~rhanlc you for ".~., .; "
\~ . '.~'

• t'; •• :,_'1 'j
/~" -

T , ••••• ' ••• ~ •.

.••• "'J.'

11 Q
.' ,, "f. /'Mr. Tayloe, did yoti ever see the arti~l~,
~. , .

that I have herein front of you?

I\. I have seen a similar-type article,

12

13

whether it 1" C'...) the same article, 1'1:1 not sure.

~.•....f
r .• :

" ', , .,t"
r'. ~
, -,

. "

.'
t

Q Did you calIon the ne~spapcr to retract

16
mJ,squotatlon:J frora you?

17
A They did not quote frOT:l me personally.

Q Did you calIon theD to retract anything.
, 6

from tJJe article. I have been read:Lnc from?

no, I <.1idn 1 t.

A Since they did not qU0te me personally,

Q So your answer \vould be no, you didn't?
;,

i':
!~

.,,' I
I',,', Ii

i t ~:; :,,'OUl'

j,lJ:' • L 1 v (;~:;;ly) if

c(,un', REPORTER



r.m. rpAYLOE - LY MH. LIVESAY
-- •• ------, ---------.- __ • 4. _

the very vein, I think my
2 objection should be taken up
3 \11th the Court.

4

, ,I

I think it would

be more orderly if all objections
,-'

6 were taken up at one time.
7 Q I call your attention, if you will, to ",

8 an article from t1Je Virginian Pilot, \'Jednesday, June 9,

1975, and ask you if you are reading that article?
D I have 0cen it.

open puolJ.c mr:~eting of t1Je Portsmouth CJ.'Ly Council.

The new3paper llas quuted you, and if I

'SOl!le people are not in busine,s

or th: l'(.'COl'U, my ubject:LotlGiv':tll eontinue.

l'l; ; • C ~''l '} ._.......•._ ..._.....!:.::..!::- •

c!wllenge the assessmer,t.

and goes 0;1 to rlcn tion, lJ Ci ty At torney Gordon 13. Tayloe

sa:1..d that sen tenee outlo1.ned the landlord I s right to

reporter, out in it, it purports to ~)a:lthat, "Councilmen

this article didnJt carry a Lyline of any particular

Q lJo.", thic June 9, J.Y7G article, of course,

who OWl} and rent real property', he said."

read the ~J.rticJ.e correc tly, they a,re quoting you in an

he'aY:<.l a ple;;:tl!, et cetera, and mont.i.oned this 1',11'. Sullivan,

II I w:i.11 an~::\ler that:: Hr. Su11ivan did appe.a

at a City Council Ifeet.Lnl: il.llc1 d:ld Pl'c:.;cnt a. petition I
. '. . I

'-' _ .........•... _ .._--_._._ .._---- ---_._---_ .. __ _ _ •..__ -.-._-_. -_ _ ..~._--_.•.. _._--_._ ..:_--_ ..-:-~
LESLIE F, JOLl.Y , ,

10

11

12

13

14

Ie

16

17

18

19

70

21

72 i

,.,

2 ..•

2f;

IL



rm. rfAYLOE - BY Jim. LIVES!\Y

my thoughts becau3c of no trallGcript being prepared of

:' .'
" ."~

" '~

I don.:,'t
3

.

r-~:(::-;~~n~--~:;ea~-:;t~e-oTo~~.ina~H:;-~'-'~I~-";ar'a-3 any

2 conver~:.ation;:; that I Lla<.1c or quotes that I made,
. .recall them~pecificully and have no way of recollecting

o " .

the r~eeting.

6 ME. LIVES/\ Y :.------_ ..•__ .
,"} l'

7 Q l'1ay I say that you neither admit nor deny

8 that you said in the publ:ic meeting of City Council,
9 fl.some people arC' not in bus:tness. who own or rent real

10 property"'?
>.

11 I said I don't recollect~ .
t ;.

':. ~,

12 Cont:Lnuing in Uw a.rticle , it says, "Apply~
'.'

13 ing the provision to thuse only l"enl.:tng ten units 01' mOr'e'

14

'.~ ",

are pure l.y admini s t!'a t:Lve", \'lh j. ch can be ab ut to d

15 administratively. Did you say that?

, 6 I don't recall.

17 Q Do you know \lhat became of all these

18 letters that were Gent to various people to fill out

1 9 fOrIns and ::~end the];} back to Mr. Esleeck a.s tohO\'i many

20 un.it:::; you had and \/hat services you provided to the units,

ct Ct:~V;ra.?

1\ You. \.11lJ. b::w(' to ask filr. Esleeck.

You hav,~ seen :;ucll f():~'rli:;, thoU{!h, haven't

coun1 REf-'<Jffrr.B



(\

MH. 'I'l\YLOE - BY FIR. LIVLSJ\Y

--"--'-' ._ ..'-' ~----------_.._-----_._--_._--_. __ ._.._-----
forni or not. " " ..,:

2 Q Do.you recall whether or .not any person
~.' ... ,',

.;':,
','

3

4

6

Kho paid or Has as;jcsscd a rental tax at.any time b~'

the City of Portsmouth has been r-efunded or the tax

abated because j_t was determined that "lIe was not doing

busineHS"?

...
'"

. " ..

::.:' . ..,'

.'

7

8

A I don't know. '""

You don't know. Who would have the

", .'

.: .~

11

authori ty to decide ~'1hether or not I or any of my
.~'.

clients '\:lere "dotng bus:iness" with respect to the r€:ntal,"

tax ordinance?
17. A I can only tell you, Mr. Livesay) that

13 the person ~!ho administers and co11ccts taxes is the

14 Commissioner of Hevenuc.

15

2 '.

A~8 you saying it would be his job,

prerogati ve and l"hatever to fllake that determination?

A It is my understanding of the laH that.

is what his job is.

And if the person waG thought to be in

butd ne,ss by the COI:lln"l:;~; j ')ncr, he lla:; n. prcrogatl ve of

chaLlenging that tllidQl' tJle Code 0CC Lioll 58-vJhatever It

hi, does he not?

'fila L 'G L.iw procec1 Ul'(:.

!
J

Cf.Junr f;' PC'nrE:H



~IE.
(fTAYLOE - BY hR. LIVESAY -16-

I ha.ve no further

J have tlwt authority or not.

'f------- --------------------~------------ ..-:.-.-~--~--.~-.-----~---- -- . -- --.-----------------,
II l'ol'tomouth,:Ul your cOjH luon, l t \/(;ul(] be your duty to I

21i do th;: ScUD''; tll.Ll1;:~, to ellallfmc;e h:Lu 1n court?

~ II lI. Illa VG never l'(:~~,e[~reh,:d it as to whether

II
4 I'II

I

.-

6 que~;1;ions. Do yn,u have any, Nr'. Katz'!

1\ I do.

tl:igll at ure to the dCp031 U.on ';

wa:i vo .your

no qucsLions.d I have:

Do you

i
I
i
I

8 I
I,,

,: I
I

" I
I'"I

13 I
14 I
, 5 I

"
16 I'

:1

" Ii
If; I

j

l.fSLli; f. JOLL Y ....... 27
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I -----

2

3

I
4 I S'L'J\'j,'E OF' VrHGIlq:A A'r LA Em:: ,

I
5 I CIrry OF powrSMOUTII. to-vTi.t:

~ I I, LC~3lie P. Jolly, HPH and Notary Public, do

7 hereby certify that the-; forego:Lng deposition of Gordon.B.

8 ']'ayloe, Hitness, Has dul~r taken and sworn to before me at

[:
f

. t

9

10

11

the time and place arid for the purpose in the caption

mcntioned; that signature thereto and filing thereof were

\"o.i ved.

12

13 J976.

14

15

I~

17

18

19

GiVCll under' r:1Y hand thi.s 30th day of Septer!lb er

Jily cOJiUillssion expires Deccrabc]' 3, 1977.

"IiII
2' II

II
2.2 II
2' Ii.. I;

I:
Ii

741i .

~" 11-- -- .. -- -.----------.---- .. ---- -_.--- -.----.--- ..--L ~-SL..I.~-F .-JO.-;-LY...-- ..•...-_.-.-... - -_._--...-- ....-.• -.----. -- •.•.---- 2------8. _.. J

<: -_. -

COUR1 r,'FPC;PTEF:
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Defendant

-1-

J. srrJ\JH,EY LIVE:~)AY, ES(~.',
~)CIJLPl'Z, LEVY (, LIVESAY,
Counsel for P8tttiOlwr

GOHDON B. rfAYLOE, ESQ.,
Attorney for the City of Portsmouth,

and
S'rUA Hrl' E. lCNrZ I ESq. f

Assistant Attorney for the City of
Portsmouth

1\P P}~Al~I\,I1Cl~:;) :

;!
Ii.. J J .. ...._.._.._..--- 9.
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Lettc-~r from jJjr. Hcuben to gayor Dav.is

Hobert G.

C. Hoy

2 Hl:L:L

3 lpttol'

2

1

11\

KELLEY)

DE TiT;]) DAN'!.' I S

PE/:nlJ'JOl'JEH IS
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DeBEHHY t Joyce H •.
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i!
Ii
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Ii
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1!
Ii
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II
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11m. HEUBE;~ - DIHEC'l' - BY f.'i}\. - LIVESAY

* * * * * * * * *
MOSES HEUBEN, Hitness called by Attorney

for the Petitioner, having been first

duly sworn, _VJaS examined and testified

as fol I 01->'::; :

DIREC'!' EXAMINA'l'ION

c!

-3-

I
I

6 I

i
9 i

j

IG

,
.j

"1
i
!

I? i

Il"} I

i
i

1,' I
I
I

1 ~ i
I

'" I

I
I"; I

I

i
I

1 ~i !
I

i
1-', i

I

I
!

;.('. i
i
I

; ~ 1

Q

A

Q

A

Q

A

Q

A

Q

A

Q

01' Vihatevcr'!

fI.

Q

State your name, please.

Iv10SNi Reuben.

Where do you live?

l~58 \;TashingtonStreet

How old are you?

Sixty-four.

Do you have a mother named Bertha Reuben?

rl'hat's r:lght.

How old is ::;l1e?

She's eighty-nine.

Do you take care of heT' busincs~:;affairs

Yes, sir, I do.

In connection with your own situation, do

you own any houses for rent in the City of Portsmouth?

A Yes. I ovm one.

Q And hI the pa::;t llave you aimed more than -

one'?

Ii
'_"," ' : I r,"; I~, !.( ,~..:' !. I I

..... '.



MR.IlliUBEN - DIHEC'l' - BY MR. LIVESAY
.,- --_ ..- _.-_ - - •.- -.-.- --_ .. _~ .•_-_ •...._ .._. .__ ..0._.

I A I did own two. .

Q As to your mother, Bertha Reuben, ho\'/many'

A She .owns five •.

Q And has she owned more than that in recent

years '/

A tlot recently. There were. some which \'lere

acquired some"years back. They were acquired by the

Housing Authority.

A Yes.

A Yes, I did.

Q Did that cause you to do anything?

Your Honor, I must

\Hth the pcr'mission

MR. 'J'AYLOE:

.........- - -..-..--..- - _ ---..-.-.---- -.'--- 2
[l'SLlE ;. JOLLY

to read the letter.

of the Court, I would like to ask him

MR. LIVEE)J\Y:

A Yes, I did.

Q I want to hand yciu a letter that is undated

Q So now, have you, through the newspapers

object for several reasons, the fJ.rst

by the City on people in the business of renting

but appears to have been received on or about August 17,

residential units to other people?

and other information, become a"mre of a tax imposed

1976, and ask you if you wrote that letter?



r1H. REUBEN - DIHECT - BY MR. LIVESAY

vJell, I' III llearing

He doesn't have a

If he may in 11urn

t11j nk :r: can se}J<:-Jl'a te the . wheat from the chaff.

CD.G(~ •

get all the information I possibly can

be very improper.

the case without a juri, and I want to

'1'1m couwr:

upon hearsay statements, would certainly

resolve it :ina corl'cct mannpr', and I

obta:i.nabout this' matter, and hopefully
()

a determination whether it haG any

submit that the matters, ~ithout the

bring one, and we would respectfully

l',m. LIVESA Y:

to do with the Citizens Trust case

already; and secondly, that there are

the City •

do with the case of his own before

Court at lea[:;tlooking at it and making

if anything, it may have something to

relevance and materiality, and based

statements in th:i.sletter which are

nothing but hearsay and that have nothing

fr-. - .. --- .. _.-.--._- ..-_.__ .-_._-_.-.--.- .. o •••• --.---- •••• -- ---.~.- ••• -._.--- •• -.- •••••• --- ••• ---- ••••••• --- •• -------_ •••

II of \'lh1c11is the relevancy and materiality

2 I of what Mr. Reuben has testified to

:< I

'I

5 I
I
Ii,I

7 I,

'I
II
Ii

" II. I
'I

10 !I
I!

" Ii
'II,
1'112

'II,
13 11

!i
I A II

I,
II

1(, I'

Ii
iI.

16 Ii
Ii
I:

17 Ii
II

1 p. i;

II
,.. II

Ii
2,0 Ii

"
""'" ii
if
it
ii

if
:, i

I

i' I
i

33L I"" iI ". I. J en_ L Y •
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".",'

is -- it's addressed to

Note my exceptIon.

The first paragraph

Yeti.

"On r.lay 24th I called the Commissioner of

'rhat's merely an expression of your opinion;

Do you know \'T110 you talked to over the.

But you know it was the Commissioner's

No, I don't.

A

Q

A

1"11\. 'rAYLOE:

Q

rr--- ---.-----~----- -.--- - -------- -------- ..-.--.-.------------ ._-.--------'--'--- ------.--
I 11 when the time coracs) if nece~3ary) .so

2 Ii I overrule the obj ec t ion.
[I

3 i!
I,

II 11i:l. LIVESAY:
I) -,-.------

~ II Q
II
ullMayor Davl.s and the Council.

I Ii "I am writing you on behalf of my mother,
'I
II,: Bertha Heuuen, and myself, MOl3eS Reuben J concerning a

!: Ii matter in which I feel we have received unfair treatment
I,
II

10 II from the City of Portsmouth."
ii
I'

" 'IIi
I: •

1" Ii ~s that right?'. Ii
I:

1:< IiIi,I
14 Ii

j!H.!i Revenue's office and j.nquired concern:1.ng the business

Ii license on residential property. I was told that it was
16 '

Ii
17 Ii due and payable by May 31st for 1976 and two prior years."

I'

'IIi
I A i

I telephone?
19 I

Ii
20 H

I'

"I:
"2 1 ~!
.;
" ofn.co?

:',

A It was the C()I:1mj,~3sion(;;1"~;off:lce and one of

the e] (:rks.

..... Q " r.l'jlc

Li';,l.Il f. JOll. Y

1,;() !lUnd"cd~l"h~]

34.
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\ II eight dollars for my mother alld one hundrod thirty-two
II
I dollars for myself for three years' license."

3 You did that personally, did you not?
A Yes, 1 did.

Objection,

I sustain the

I sustain the

I renew my objection.

Did you ut t(md the

"I have since learned that people who

Leaving the letter, how did you learn that

Q

A Well, someone that I know said that •.
Iv1H. rr IIYLOE :

Your Honor.
•.•..•..•....._-~,.•...._--

THE COUH'f:•...-----

ob~iection here.

Q Who was it that told you other people had

A You want the name of the person?

Q Yes,.sir.

A Her name is Sarah Becker.

THE couwe:

MH. 'l'AYI,OE :-- .••..._--_ ...••_-

olJjection.

r.m. 'rAYLOE:..._--_ _--_ .•._-

City Council the following week."

there had been any such statement; who told you that?

MR. LIVESAY:---.._-_.,---

c:a,lled?

6 I called later in the week were advised to withhold payment

• I until after a p~lic hearing on the matter before theI
e I. I

I

I

"";~ ~', 1 i
Ii

L I;:; L Ir F. J () L l. Y \... '. 35
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h
j

all the hearsay.

Your Honor.

.'
I,

I ob,j ect,

Did you get

'l'hatIs true.A

the objection. You ca.n't read ill

Q Did you go on and say, "Since my mother

Q "'11he report of that meeting stated __ II

A Yes, sir.

Q As a result of' the information you got"

public hearing?

A The following day, in the newspaper.

A No.

any information concerning that

public hearinG t.hat \\'asreferenced in

MIL rr'AYLOE:

your letter?

for a..refund of our license payments"?

owns eight units and lawn three, I applied to Mr. Esleeck

I,m.. l~IVESA Y :---.-

you contined writing the letter?

r~R. LIVESAY:--~.,,_...•_---_.~•......-

Q '.I'JH:~nyou gay that "jl'J:t'. Eslecck sa:i.d that if

we would answer a qU8stiunnaire to e~tA~lish our non-busin 53
" ;

s t ,'I. t u;, _.~II
;....

..--.---...----J 6
I f: '.~U E F. J U l. L '{



I'IH. REUBE1.J - DIJlliC'I' - BY m~. LIVESAY -9-

A Yo~" sir.

A That's correct.

i
I

I

i
I
l
1

I
l
I

. t

!,
I

I

i
!

.!
I

Is this the same f"lr.Esleeck you talked to?

Your Honor. I would like to

MH. TAYLOE: I ~bject)-_ ..•._--

Q Did Mr. Es10c:ck tell you if you would

A Yes, he did.

Q Did you mail him the questionnaire?

A I did.

Q In your letter you say, "After .mailing

know what form that was in.

Q Of course, you went on into other paragraphs,

the questionnaires md waiting several weeks, I again

answer a questionna;j.re, he would ask that you be

apPl~oved for a refund?

tho refund until there was an outCOl11'2of current

l:Ltigation of similar cases."

for eXCrni)tion, but the City Attorney \vould not authorize

pleading the rnatter tCJ the:H ayor and Council, did you not?

calledJv1r. Esloeclc and waG told that \Irehad qualified

:r- .-. _ - - - - -- ---- --.- .. -- - --.-.- ..-.---.-.--- --.- -.---.---.-- ,-----.--.----
, 'I

I
2 I
311

ij
4 I,

ii
ii

t~ H
!!
II
II

6 il
Ii
Ii
11

7 II
II

8 Ii
Ii

9 il
11
Ii

10 ,Ii

II Ii
Ii
Ii

1 ~ i!
I:
Ii

13 11

I'

14 Ii
to Ii

II
I ~ !i

I'

Ii
17 II

IIIi
'" Ii

I

\. I

.':.
I'm. LIVI':SAY:----_ ..-..•..~_...•_.-

i.t on the previous g:councls.

I'~l' 'rAY 0" •~ _:. .J:.~ .:.L"~.•• I::

as an exbibtt.

Vic obj uct to

L.E';Llc r. JOLl.Y 37
T-' (") ;:" r .; ;. \ t- J : :"1 '1 '... ~ (: I r.: I ,'. ','""" ," ~ .:
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I
-I~._.--._.._.. - -.. - .. - - _.--_. -- -----------._--------.--_._- -------- -._------~._----

~fE COURT: I'm going to --Ii ~.----~ ..._.
2 I I want to get everything in I can

I will accept it.

r'1R. rrAYLOE: Note my exception.

!.i THE COURT: r.L'heletter from

Petitioner's Exhibit 1.

in evidence and identified as

l'lJH. LIVESAY:_.:._. .._._--

We would ask

:~ r'ene\1/ my obj ection

rviH.. LIVESAY:

exhibit.

A Yes, it is.

that it be received as a companion

A September 1st; that's correct •.

Q What date was it, September I, '76?
A Yes, I did.

Q Is that a copy of the letter in front of

Mr. Moses Reuben to Mayor Davis and

Q As a result of writing that letter, did you

Councilmen is received ~nd admitted

f1R.. 'I'll. Y LOE :.'------

you?

receive a response from tt~ Mayor of the City of Portsmout ?

on the growlds of irrelevance and

imm:~d~e.r'iality •.

'I'lli': COUE'[': :r receive tlw letter

I., r ~_d,. j F. i-=. J () I. L Y
"11,'1(1 HI.!'OI,"ft-.I,

{"j \:.' : ',~.I.:.', : ! •..! \. I r' ('7,:N i., ')""! ~\ ",



tJIH. REUBEN - DIH:ECT- BY I'lH. LIVESAY

-._--_._'-~_._-_._-------_ .._._- ..- ._---------_._---. ----_.__ ._-_._._-.-_ ..... -_.--_._--_ .._-_. ---
in evidence as Petitioner's Exhibit No. 2i

This is the letter dated September 1,. t 76,

from Mayor Richard J. Davis to Mr~ Moses

Heuben.

Q Have you or your mother, either one of you,

received any refund from the City with respect to these

taxes that were paid?

A No, we haven't.

,-11-

-I'
I

!
I

:: I
r~~~LIVkSAY: Answer Mr. Tayloe.-----,._-_. __ ....••

CI{()SS- E XAIH1'1A'rI on
_ •••••.•• >, •••• P-_._-.;-~.._-_ .

to \fna t he sn:i.d to you?

EXAI'UIJED BY MR. '1'A 'lCOE:
•••••••••••••••••• ,_ •••• .,-~.--.~ •••• _,_._, ••••••• _ ••• P •••• :._-_.-

irs!lt: F. JOLLY

. ,

,
. I

39

Q . f.lr. Reuben, in reference to Exhibit No.1,

Q lIe (Ud not nay that, "I, the COlIllnissionel',

the middle para.graph thereof, this 18 your letter to

the Mayor -- Mr. Esleeck, you stated, said that he would

the mailing of the questionnaires and waiting the several

weeks, you again called Mr ~ Esleeck and were told "\ve had

ask the City Attorney to approve the refund, and after

qualified for the exemption but the City Attorney would'

current l1t:i.gat:tonof uimiJar cases" -- is that identical

will not authorize the refunds, on the grounds of legal

not authorl~e the refunds untJ} there was an outcome of

II
I" Ii
I~il
.. il

I
1'.. I

" II
17 II

I
I

i
I A I

I
, .. II

"Ji. I!
." ;i.. Ii

I'~;

.'.' Ii
I,

Ii
I!
1:Ii

,. I:

~,:I
.' I

1 ..... - '_' .



HR. REUBEN - CHOSS - BY I.,m. TAYLOE -12-

Q 1\11'.Reuben, J. intend to prove by

you aware that I intend to so prove otherwise.

change anything that you wrote'in your letter that you

Nr. Esleecl~ that that \'/asnot the st3.tement, and I make

You have
Did he tell you directly

As far as I can remember, that's the languag

Is that 'what he told. you, exactly -- it 1 s

Hell, the impresLdon that I got, he said

MH. LIVESAY: That last Btatement d.oesn't--'--"--~"-'''''-

A

Q

the refunds J beeausc the Ci.ty Attorney saId he \'lOuldnot

approve it until the outcome of current litigation.

\'/hichhe expressed concer."ning why he wasn t t able to make

very :i.mportant that you understand that.

testified to these statements.

and exactly as you testified to?

you wouldn't approve it until there was an outcome of

he had to get it approved by the C1ty Attorney and that

advice given by the City Attorney"?
(,

Jr"." -- .. " "- .•"""'."-"'" .. - .•...... - - - -- - -- ..- .• - - -- -- ..-- -.----.--. --.-

"\ Ii

I'Ii
2 II

IIII
il

4 l'
;, I! current litJ.gation.

'I(,II
II
Ii., 'I
!,
H
!I

6 ;1

I:
d

1 (I Ii
J!
01
II

" I:I'
_ Ii

1 ~ li
q

"
Ii

t;) Ii
. "

Ii
1 ~ iiI!

:III
1', 'I. I

ii
ii

10 Ii
II

17 II
ii
I'!

Hl i

A No.

testified to this morning?

rVlH. 'J'i\YLOl';:
,_ •••••••• _~ •••••••••• A~_ ••••• _. __ ••••• _ •• , ••

Q lJav(~you ever talked to the CJ.ty Attorney?

;":

.. i llo, J have not.

]'ftH. LIVESAY: Have you ever talked

U'S:.'~ r. .JOLLY

.._ _ - ' - -._ _-_.-..- --.-40
(.~(Jt..;~{! !"JF".'-'t)n! EH



MH. HEUBEN - CROSS - BY NH. TAYLOE
MR. ESLEECK- DIRECT- BY MH.LIVESAY

_ ..__ ._.. _. ".- -~_._.-.,_. ---_ ...-.--_ ...__ .._._._-_.... _ ...._._---~._..._ ... _ ...._._---- -- .-_. __ .~.~~.._------_._ .._. __ ._-----
to me about it before you called me

elast Friday?

A No, I haven't.

-13-

and testified as follows:

A Robert Esleeck.

That f S all.

'l'hatf saIl.

* * * * * * * * *

~m. LlVESA Y :-_.•~----

A Several years.

Q Hav~ you been j.n that position for some

Q What is your employment?

A I'm fifty-nine.

Q Can you remember when you took over the

Q Statc your namc, please.

A I am Commissl.oner of the Revenue, City of

DIRECT EXAMINATION

been first duly sworn, was examined

Attorney for the Petitioner, having

HODER'll G. ESLEECK, Witness called by

Q Mr. Esleeck, how old are you?

number of'years '?

EXAMINED BY MR. LIVESAY:,_ .._ ••...•._..-,-_ ..__ ._.•..__ ......•...._ .••...._.-

Portsmouth.

ful1-time dut:les?
.~;

A February 1973.

Lr<;UI: r, JOLLY 41
P( II.' r '.: .•..\:)! I : ~ r VI nr",! r-l 11\ ;J -, "/()<:,



MH. ESLEECK - DIHEC'l' - BY I.'ln. LIVESAY -14-

A I "ms Chief Deputy Commissioner.

A Possibly.

He ,'ms in cha.rge

Hov.] do you

l~m. LIVESAY:

refer to that?

Q During the time you were Deputy, did you hav

Q And \liQuIdit be true that perhaps for some'

Q Alld prior to that time, what was your

many ye<).l'~3J and actuall~r COl!lIni~)::~loncr

of the licen~:;e tax departwent for

A Yes. For years, I was in charge of the

A No particular area -- more overall superviso •

Q Were you, prior to actually becoming the

of that department, a.nd aGtually CO!flrni ssiol1C'~rfor several

Commissioner, responsible for any license tax operation?

years?

"license tax departfuent.
!

Q So for m,my year;:; you 11ave been in charge

any particular area for vJhich you \'Jereresponsible anyway?

period of time you were really running the office because

of the health and ao forth of the prior Commissioner?

eHlployment?

;', Ii
11.,

fox' G(:'veI'aJ.ycar:.,.

Q For the re(~orci) j"lr'. E;;lcec:l\ t hov,' are you
o

cho:.,cn to be COJnnl.i.;; ;;1..ont:l' 0 f tll{~n(~Vl;nu.~?



MR. ESLEECK- DIRECT - BY MR. LIVESAY -15-

in November of the same year.

duty of the Co~nissioner of Revenue?

Charter of the City of Portsmouth, which defines the

sir; that's right.

sir.

Fairly "Ie 11.

Of course, you have other duties under

And how is the Commissioner of Revenue in

Are you familiar with Section 604 of the

Yes~

r.rhat'scorrect.

No,

So you are elected by the people?

It's not an appointed office in Portsmouth?

I was appointed on the death of the

For the purpose of the record" Your Honor,

I was appointed in February and elected

Q

Q

A

Q

A

A

Q

Q

Q

A

A

Commissioner.

Portsmouth selected, other than by appointment or upon

State Statute?

resignation?

,
i! time to certain things \'I0 would like permis[;ion to give

7.\ i;

you copiei3 of. I don't believe we have to prove the

Section 601-1 of the Ch<.~rtel', but when we r;et 1.nto the
" '

;!
:1
I, licen::;e tax ol'dintlricC'f;, \'1hen they ,",ould have to be

proffered" and \'Ie \\'()uldproffer tllClrland g1ve you Xerox

..... - ... -...__ .. , - ..--- .- _ .. ---.--_ ..._-_ ...._._.----~ .. _---_ .... ,-".'-"-"- --.. _ ..... _--_._._._-_ ..••..

U'SUL F. JOLLY
43



l'JH. ESLEECi( - DIHECrr - BY r~'H. LI\il':SAY -16-
jr.'

Ii cop:lCG.

Charter, Your Honoi:~, right now.

You ean offer' the whole Ci ty Code if

'rhat's all right.

All right. I have

'I'BE c'ounrr:

'J'lLE COUH'I':_ ..•.'..-...-...__ .....-

you want to. What page are you at?

got it.

Q You understand that 605 makes you the person

by the City of Portsmouth?

in the City to assess and collett license taxes ~mposed

fv1H. LIV}:SAY:._'w~.., __' _._ _

Ii
Ii
Ii
I'

1';:' Ii
II
II
'I

'. :;
:1
"

A 'J'hat' s correct, sir.

Q Now, whiJ8 it 1 S on my mind and fresh in your

mind, you have heard IVl1'.Hoses Heuben testify?

A Yes, sIr.

Q I would assume that you know nothing about

his having called the office on ffJay ?llth?

1\ I knc\'l he called. I don I t remember \..,rhetJ::1er

he talked to me directly or not, but in Nay he was

'directed to bu;; a licen::;e for his rental units.

Q You don't; deny, do you, tha.t he did pay the

two hundred elghty-c:i ght dolla:r.'f, for' his wother and one ';

IIi hundred tb:il'ty-t\'lO dol1ax'i3 for hiw:"elF?

I don't know the amounts, but I Imo\V he bOUf,,1t
II .

...-.---._.._.--,..-._ - ---- - --.- --- -.-.. _.- -..~ _ _.._.. ...__ l 44
LL~.;t J[ t:, .JC)LL'\(
~:(.';.:~.'1 I.~F"C'H f Lr~



MR. ESLEECK - DIHEC'r - BY MH. LIVESAY -17-

didn't withhold it.

sure they d1d.

A I didn't. I don't think anybody in my

Yes, sir.

'76 -- th~t's this

MH. LIVESl~Y:

THE COlJWr:

year.

Q After Hay 24th or r.1ay31st, did you or anyo e

A I wouldn't be surprised if quite a few

A I can't think of any riGht offhand. uut I'm

Q 'The importance of f'Juy31, "{6 is the fact

Q Do you have any knowledge of whether or

Q Xou know that's true?

\'Jouldsay no. It ""as public knm'11el1ge that a public

hearing "'TaScomine up.

not any people did \<1ithho1dafter May 31, '76?

payment until after some public hearing?

been subjected to j.mposition of this tax to \'1ithhold

office did. I have no reason to believe they did. I

in your office advise any persons who mayor may not have

-_. _." .. - __ - .._----_.~.- '- -_ -- ._-_._,"_ .._ .._ .. _--~._---_ .. _._ *_._ -.._---_ _.. _---_ _----_ ..__ _--.-. -.--.-
license.

.,
Ii

71 I:
!:

that is the deadline of buying license in the City of

Port SlI1outh.?

J\ 'rhat's correct.

i: Q May 31st, and you have thirty days?

1\ 'I'hut 's cor l' Cct.

I. r ~jLl L F. I()L L Y
(.',,;l}t< 1 f:;"r:'t,'j.' I L"n



rIm. ESLET:;CK - DIEEC'I' - BY 1m. LIVESAY -18-

get to tha.t, Your Honor.

something about withholding payments

publle hearing you are talking about?

You were talking

I thinlc I vlillfJ!H.. LIVE~)AY:__ ' ."- __ "1' _

'fEE coun.'r:

'l'BE counT:--..•....'-~----~~:.,...•

jr---_ .. - - - -

, li
" I
i

2 I
I

. I
,i I

II
!l
Ii

" Ii
II

') Ii.

not to pay them.

illltil after May 31st?

are trying to establish.

.1

..

His testimony at.

Who was told not

Yes, sir.

r1'ha t ':3 \'Iha t \'iC

'I'hat'sthe deadline

THE COUn'l':

MH. LIVESAY:--,~...•'-~.-_.'.•••......••.-..•

supposed to pay thorn?

Q That's the substance of your testimony?

A Didn't tell anybody not to pay them.

to pay them by the time they were

this point is he didn't tell anybo~y

for paying the t~x?

'fEE COunT:

I\1H. LIVESAY:

I
'j 11

Ii
I',I
Ii

!,
'0 p

tl
"I'

11 II
ii

, il
" Itii

'I
'" Iiji

!i
, /I d

II

"'iI,
,,' Ii

II
" il

I,

.' Ii" Ii
Ii
Ii

"' Ii
I'

19 i!
I:
Ii
,I
:i
:;
:1
'I

;:1 :1
Aftar May 31, 1976 had passed, did you or

I:i: you)' people asr5c~';G anyhody UHit had not filed and paid?

A After Nay 3l~t?

h Yes, sir, quite a few people.

I ESt!: I'. .lOLL Y

- - ----.-- .. -_.- ----. - -0.-. "-'--'-1.-6--
\~ •. -:I:
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..... '._._------_._------ --- -_..._.~._._--_...._-------_._-._------_._-_ ...._------- -- ----. '-".
Q . Involuntar.ily?

A Involuntarily.

Q People who didn't corne in and sign up and

you looked for and found?

A Well, we didn't make a door to door .survey.

Q In other words, there has been no enforcemen4

on your part for anybody to pay who didn't pay by May 31st'

A Unless it came to my attention.

Q Not the usual type of enforcement you had

done in prior years?

A No. sir.

Q Now, did you attend any meeting of City

Council that vms held in .June of' '76?

A Yes s a fevi minutes of it. J got there

late.

Q Prior to that time had you asked for any

assistance from the City Attorney with respect to your

duties?

A I asked for assi~tance from the City

Attorney from the day the ~)upreiiJcCourt ruling carne down.

Q lia~; lw gJven you any :i.n wr>1ti.ng?

A He gave inC' a letterj :is that wh<tt you are

~JJ)c;!l:].nL of';

-19-

Q May I see a copy of it, please, sir.
/.': :

I

I
hi

;
I,

h. I don't l"!;tve :i.t withlne.

LhLH f. JOl.LY
• '. I : : ~ I I . , : " : • ; ! .!

I

--._.-17
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A I believe it was after I received the

based upon that desire.

view of the ruling you\t.ant to hear

Your Honor I in

rrhank you, slr •

Yes, sir. IA

Q And did the qucst:lonnal:r'ccontaln your

A Yes, sir; that's about right.

Q Can you recall at what point in time you

Q Now, a3 a result of this letter or any

q At this point would you take my word that

I.E; , ~L'A Y l,()L :

cveryth1ng, \'Ie volunt~:lrlly glvo this I

THE COllH'l':.._ .•._ ........•.-.- .....---

thou[!;htsor qu~)stion~; 01' a comb ina tion o'fboth your

this questionnaire?

of .June 3rd?

other conferences \'liththe City Attorney, did you prepare

letter.

told nr, Reuben to complete this questionnaire that you

had; was that before or after you got Mr. Tayloe's letter

it ,is dated June 3, 19'161

~1 .!
thouglltn and qlwfition:3'?

!'
A A c01abination of both.

Q That's the questionnaire f.1r, Reuben prepared'.

A rJ~hat' ::j right; UL~ same questionnaire that

: [SLll F jOu. Y
••. ' \ I ;' I I~F f '(J I~ I r. II

-_ ..._-_.'--_._.1
48
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license~ and it is still my opinion.

of the thr'ce years they \'1ere required to pay?

returned the questionnaire, that he and his mother were

In your opinion, did

is not subject to the

No" sir.

Have he or his loother received the refund

In my opinion, he

You heard IvIr. Heuben testify that after he

Quite a few.people.

Was it the same questionnaire that went out

---~-------~----- -- ------ - --- ._ ..-._._-. --..- -.--_._----------~ -,- -----

A

Q

A

Q

A

Q

exempt rfom not paying the taxes.

to a large number of other people?

rr-- ...-.. . _. --_.--
I Ii went out to a number' of other people.

H
i

2 i
, 11

4 I
I

~) II
Ii

':' ,III
II
'Iil
Ii you tell him he \Val;)not liable?

I, I!
i1

Ii
I" \i

I
" I

j
1l H

Ii
'3 I,

A . He hasn't received a refund because there

Q Hhy?

due a refund. Because of the litigation~ we are not

in the City of Portsmouth \Vhohave paid this license tax

ahd are possibly, and in my opinion, I think they are

of' the refund to 1':11'. Heuuen alone .-- tl1Cre are many people

'are a number of cases in litigation -- and I'm not speakin"

Ij speaking of one refund; vie are sl)eal~in0 of any number;
=!' :~

I
I

,4 ,t
I-
j!

1 ~- II
II

It; I:
il,., Ii
11:1
Ii

.n ;1
I;
Ii
Ii

I" I!
I'
Ii

~(') I;
"
"

.,
,
I' and depending on the results of these cases in court t

~,.
I.'ll'. Heuben and these other people miGbt be entitled to a

:(,8f\.1I1(1. 'l'hey might nOl;. Hegardlcs:3 of \'lhat I say, I'm

go:i.ng; to haV~ to do what the COU1't t (~11s me to do.
",' I

I
! ....,

49
"':11 :T<",:.I;'" ,i J r~I VI r.':, II"! to. .' -,~ .' l,';
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to City Council says otherwise.

familiar with that.

and Brs. Houben are not subject to tbe tax?

"
I

"t"

I,

In th:i.s case, :>'ouhave rIot made a refund?

Did you put in process at least one refund?

You can't spea!c for Mr. Heubenj his letter

Only the one -- there \'JafJ a technicality.

\lho ''1aS tha t ?

rnds was after his letter.

No refunds.

Yes.

Have yournade any refunds to anybody at all'l

IJo\'1, if there i13 apo,;::;ib:ility that there

Subsequent to receipt of Mr. Tayloe's letter

I have not; except one, and you are

Q

Q

A

Q

Q

A

A

A

Q

A

Q

the right to propound, have you deterL'Li.ned that Mr. Heuben

of ,1une 3rd and the propounding of tileae questionnair.'es J

wh:Lcll you and I agree arc the interrogatories you have

II"
';
i.

2 ! mie;ht be mass refunds, it makes senGe to wait and seeI '~
I: \1hat happens in court. and if the Court says to make a
Ii '
11

~ refund, we will give them;back with interest.

d
~ 1i

Ii
Ii

(; 11
!,

'/ Ii
.1

!I
ii
I

!

.','
A I have fOl"gotton wllo i.t Hal>. You are

:r'l~prc~:;cnt:i.!1C the people, J be l:l.(~vc:,

:'.: i
I

I
pl;;cuJved a ]'f:.fund'?

:1.::;Uw only one that

I

I
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:i.lnmaier1al at the prc;;cn L t5.1IH;.

separat:Lng what i,~ :Lrrelcvanl: (uld

We will ntipulate

What is the objection

I under;:.;t:md, Your

Whether or not you ever determined they were

S,'hatt gear-peeL

Q

it was Chelsea, and because the one

dollar fifty-cent payment was received

J'!1H. 'I'1\ YLOE :---_ ••.....-...-

late, it \'las not allowed. . I contirlUe

to renew my obj ection on fill'. HeulJ(~nas

'rIfE Cau HT :

to the material:ity and relevancy, whether

he deserves a refund. I~ has nothing to

do Hith the Citizens 'l'rw3t c;:u,c, and

we renew our objection on that ground.

aln an absolut0 stro.nger to this situation.

of my hearing all of the testimony? I

today. So I can have the complete

picture, I feel 1 am qtd.te capable of

Judge MeMurran has handled it all up to

HH. 'j'AYLOE:

entitled to a refund

?l

llonor. If I can'm<.l.hc one cont:i.nu:i.ne;

;.',

. ", i
Q 'J:'he paper tha.t ).11". rrayloe gave me, 1s that a

!. r <.; I. l.~ r. J () LL Y
( (J~! :'. i H [.1'\ );'J.1 j', fl
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and will be received &nd admitted

Mr. Esleeck, dated June 3, 1976.

ThisAll right.

sir.

I ask that be

sir.

Vias he not at the same time functioning as

City Attorney.

Verbal" yes)

Yes,

Has that letter been supplemented by any

Q

!I.

Q

Plaintiff's Exhibit No.3 •

A

in evidence and identified as

is the letter from Mr. Tayloe to

received as an exhibit.

r,m. LIVESAY:_.__ ..

rJ'I-iE COUWI':---- •.._---~

Jr-~~U~"-~-~~~-;----~~--~~1e-.-~~;'~~--"~~--i-~t-~-:~~--tha the --~~~~~te--y~~~;;---
II ,

2 I June 3, 19r

{6'1

II
I!,I

I
i

.1

5 I.
II,I

6 'II,

Ii
,I
ii
Ii

9 Ii
10 I

\, II
. I

,! fJJR. LIVESAY:
12 Ii --_ .•.._~ ..•_~-~.-

1" Ii. Ii
Ii other \'lrittenor verbal information from your legal

1 ~ II
I,

n' Ii advisor?
II

'b ,I
I,

I'll Q \tlhen you got that verbally. \'lasit from
17 '

II Mr. Tayloe in his capacity as Acting City Manager or
'G Ii

Ii City Attorney?
1 ~ "

II.1
20 Ii

Ii
n H

!,
~;

L.:~ .
Acting City Manager?

.Not -- I dOil't think ~30, not at that time.

Did you and Mr. Tayloe or anyone else from

the Cit;v have a con.fer(!nee as to making the refunds?

....-.a2----.
LESLll r. J()I.LYo
l.~.lIJI,.r l~ll'(ll~.l r.:'

1"" It.' 1"'•.'1')\ 11"H V ll~'.~;" I,ll :-.:-\" r) ,;
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Q Who was present?

A It was probably afterwards.

\'lhen did you

])0 you know v/hat

June 3rd.

June or .July, Your Honor.

'l'HE coun'r:

THE couwr:

'l'HE COUH'r:

mon th it \'Jat:;?

Q Who waR present other than Mr. rl'ayloe,

Q Can you remember whether it was before or

A It was probably in June, Your Honor.

A W611, what was the date of that letter?

A 'l'hiB was shortly after Mr. Heuben called,

A 'J'hat t saIl.

have that conference?

A \I Yes, sir.

A Mr. Tayloe and Mr. Katz, I believe.

'i! Did you have any r:weting ",i tIl anyone from

Your Honor, requesting: a refund.

aft~r that public hearinG or meetinG?

Mr. Katz and yourself?

MIL LIVESAY:-_.,_ ..........-.--._~--_.-.

:.'l

the City j'hna(';cr's ofrlc(~'?

," '
A No.

i
.'.j;

Q H;'lve you cve:c' had n;ny mect:i.il{': w1th anyone
I

I from the 1JiJ'ector of F.lnance offj.(~c?
'" !

I

LESLIE F, .JOLLY
cr.;up: r-tEPORTEh'

POn,.~r.1C;lt-:'i. vlnc;;:'"IA ~:4"J!,:1
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A No.
THE COUWL': Let's back up

a second. You had a meeting in

June, Julys with Mr. Tayloe and

Mr. Katz, at which time you

discussed \'lhat?

. ,

to the license tax, and I .felt they were due a refund.

deterrninedafter they paid it that the;y weren't subj ect

office or the Director of Finance office with respect to

{,

I haven't met with anyone, not pertainiNo.

Do you know if the City Attorney has talked

But as I am wlderstanding you right now,

That's correct.

This was based on what you had gotten from

I haven't talked to anybody but the City Attorne •

A

Q

A

Q

Q

thj.ii?

you have never met with anyone from the ci ty fJIanager's

your questionnaire?

MR. LIVESAY:

Ii
1 ~ Ii

i!
" IiIi

Ii
I A 11

II
ii

1',) j;
II .
I to thiu.

~(>i!

Ii
2 ~ I!

Ii to any of those: people?
'-,: j;

!I

7 Ii A A refund or refund for those people, Your

Ii Honor. whochad paid the license tax in May. and then I
b I! '" '"

lj
i

y I

10 III.
I!
iiq

11 I!

'i
12 Ii

Ii
131i
14 Ii

. I!
,I

"; I:~ H
I,

A I don't know.
" ~ I

",

i
., ~~ I

I
i

.': ~r, I

I

Objcetlon.
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a coP:>' of it Hnd I have one' for the

-_ .._ .. _- " ...._ ... '"' _ ... _ ....- ._-_ ....•.. " .. ---- --_.__ .._ ..__ .-.__ ..•-...---

What section are you

I have the entire

20-5.

I will give Mr. Livesay

of Seet:lon.)

Isn It it true that u:nc1f:l' ?'0-5 :t that you have

Have you found 20-5'?

Yes, sir.

I refer you to the Code of the City of

No, s1r.

Do you have one in front of you, Mr. Esle~ck?

(Mr. Livesayhandn witness copy

license code •.

ti'HE COUHT:

Q

Court, too.

A

r.m. LIVESAY:

Q

A

Q

referrlng to'?

MH. tfAYLOE:

--_ .._ ...-•...•..•,...._,..-~'----

iI'
ji Nfl. LI \lE~)j\y ;II -. -.-.---- •... _--

I'
2 II
311 Port8rnouth, that chapter dealing w:lth l1cense, Section 20-5.,

Ii.1~ Ii which we \llould ask the Court to rece:L vo in evidence.
,I
I.

r. I!
'IIi
II

(} i:

11
"ii
I;
ji
"~ H
l:
II

'II.
9 11

:'
!I
il

1'.1 I:

" II
Ii
"

'2 Il
I,
II

1 "II
Ii

1< I'
I:

Ii
1 ~ jl

Ii
!I

IG Ii
I,

"

171i
!I

If< Ii
Ii
Ii to emplo.y l:1.cense infJpeC tor;:;' a.nd so forth? Isn I tit true: ~ ,I
I.

'I:<, Ii that under 20-8, that you are in charge of deterlnining and

Ii
~'1 r: you rtre ttle perSOll to W}10In p(~ople [';0 to obtain Ij.cel1set"1

:1

A

On the next p;:lge, you ar(~ tlte one that

(1[; :JCf):)C~S the <ll'Jl l:Lean t wl til respec 1; to an;; 1.i.GEn:::>f.: tax '?

~.~,. ~._~_ ~~_._.'."'__'~'__"_'.._J

I. F S '.I E r. J c:' L l. " 55
C()IJI.:; '::.j.-"l)HT r:.fi
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MH. ESLEECK - DIRE~T - bY MR. LIVESAY
..............,..r:'.~,--~ -- -.- ", -- --..__ '..'.' "_

Q And of coul'se, j. t doesn't say tha t that povle

resldes in the Ci ty At to:!:'ney or the City r'1anager or the

D:i."cector of Pi.nance, does it'!

A It resides in me, no one else.

Q Of course, where we talk in terms of your

questionnaire, that would apply to what is refel'eneed in

20-13 of tilis Code, as well as the ~)tatc Code J co:crect?

A-I think io.

Q In other words, it says you can prepare

intel'rogator:t.es to persons?

A 'J.1rue.

Q And you can wake i.ll[:>pec tions to determine

the cnforcewent'!

A Yes.

Q Nov!, under 20- 32, would you look at that,

please, sir.

A 32?

Q 20-32. Of courGe, that's merely boiler

plate to say what is under'stood, ~'OU cannot :i.rnpose or the

City doc::;not attempt to impose any unauthorized tax?

l~ rl'h,lt':; cOl':cect.

Q J a~l< you whether o:c not the Cit~' imp()s':~3

any tc-j): on a b(1I1k and tr'u~)t company?

-28-

rim. Til YJ ,OE : Your Honor:- there

L [::.~~1"I~: F, J () L l '/
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: ;

------'.--------------.------------------------ "1

Q Hhat tax is that?

A Retail Merchants license on banks, for

He heW ans\'1ered_ .._--,_ .•.._,--,•..~~._"'-
r,m. LT.VE~_;r.y:

are taxes

"H
Ii

6 !l
iI
il
II

I il
:1
I:
I'

f; !:
-,

ii
II
II
Ii
Ii
'i

10 '.

II
11 Ii

"I;
H

.;' II
d

ii
1'~ II- "

"I!

selling favors or advertising. They sell dishes; some
!

of them sell silverware.
Q In other words, you arc saying if they

conduct any business outside bank and trust work, you

make them buy a license'?
A If they are subject, He rnal(ethem buy a

_license. -
Q As to their banking and trust business, do

you impose a license?
A Not as to banking.

Q rI'hatii3_,of course, because the State law

liwits you to taxation of the stockholder, and you get

,!
") fl j ~
,I

I!
"I'i ii
,:
f'
I'

2(.' !:
Ii
~:;" ii

that every year, don't you?

A That's correct.
Q And in lieu of any other tax, in other

words) you don't tax bank and trust departments direct,

you r,et n tax b,-wcdon the state leU'l?

~,, 'i'LE coun']':

,HWY from the :i~;f.;UC in this ca~lc'?

."",

I,,
L,::';, ire. f. JOLl.Y

,.-.--- .. - _.--_._.--- - --- ....._ .._ ..-'

57
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owned and set up under a trust.

of the stockholders and so forth.

as I

It expressly says they are

r will try to

I don't see where

Although Your Honor

Isn't it true that because of what we just

rrhat's correct.

trust of Nr. Praneis E. l'Jhj.tlock,

deceased, set forth in his will, was

understand it, is that Cit1:i:ensTrust

Company in this situation, under the

renting several properties that he had

'rr.m COURT:

connect it up, Your Honor.

lViH. LIVEShY:---"'._--_._-

this has got anything to do. with the

case.

Q

to look at Section 20-87.

may not agree with me, I \-louldask you

~'lH.LIVESAY:

A

T-' - - _.'-..'.- _.- - -- -.-------.-..Ii . not taxing the banks and .v~~1~.\~.~;--thi;;~.~------------.--

I
3 II

II
IIIi

ti i
I
I

ti I
I
I

711 said, \'1hereyou are taxing loan companien, you expressly

Co Ii excluded banks'?
i:. ;i

• 9 Ii
'I

10 I exempt by State law.

1111
I-

ii
I? !I

II
".\ II

. I:
\.\ Ii

,I
I~ Ii

Ii
d

15 Ii
Ii
II

1/ Ii
11

1 R Ii
I'
il

19 II
ii

;I.e !I

!I
"i ~

<, II
!t
I,

2; : I

f'JlH. LIVESAY: One positIon \'1e

ta.ke 1\'1tll resp(~c t. to thl::; <:a~e is
,',1

...............8
I.[SLIE F. J(1i.L Y
C,! •. ~'~ !~;'f'(~I~I! t\
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locality gets the tax on capital stock.

cowman law definition, and in addition,

Q Would you look at Section 20-103, then

Q I will ask you if you know whether or not

(

The issue is that

A Yes, sir.

A Yes, sir.

company, by locality, because the

they are exempt from the taxation of

Whitlock estate. Let's stick to the

Q And I will ask you whethe~ or not the City

tl1ey are renting out property of the

issues.

anything they do as a bank or trust

1'HE COUWP:-,_._---_ ...

La;-;, under til oj s 20-1()3?

taxes, as a professional occupation, lund agents, rental

MH. LIVESAY:--.--." •.._ .•_--_ .•__ . -""'-

had a rental agent managing the properties and paying the

in this case the trust department of Citizens rl'rustDank

llgents?

Section 30 thereunder.

,'r' - ..----.---.-.-..- - -..--.".----.-.-,- ,----- -..------.----.---..---.-----.---.----.-.---.---------
I is not engaged in buc;incss under tire

~ II
II

3 II
4 j

,
~ I

I:
G II

ji-, Ii

II
f.'. I!

Ii
Ii,. II
II
II

10 Ii
II'11 I
II

1< II- i:
I!

I.) Ii
I:

Ii
1<, Ii

,I
II

t ~', I!
j!
Ii

H Ii
. I~

"/ Ii
i:

1 R l:

Ii
t'i i:

II
It
':

~o I;
,I
II
Ii

°ll "j!
. it

I~
i:

:'; ;"
I

:'_' i:
1\ It 1:; my Uil(}(:l':.:;tand:i)J[~ that it i:.., \.Jj th

? 1 ;

C. Hoy J';c;llcy, and he \'Ja:, ll.cen:..;cd.

;';;" !
i
I

Ariel \!i.t:; throughout the LUi!e which \')(; are

!.LL!f: r, Jeu_\' 9
" ~ :,' : : . •. :.:, '. ,', :".''1 -l . , .
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COE'Jois s ions.

for.

isn't it?

A Yes, SJY.

Your' Honor. they

que; ..; ~:i.on of law, i
...._-_ -.._-----.--_.-- - '-' ._._.6~

Obj ection,

t11:l ~;

He asked him a question.

<.Li :,cussJng

Q till t _...

are

HE. 'l'f\YLOE :-,-_ .......•. ', .._ _--

Your Honor.

IIfH. 'l'AYLOE :

Q And the Whitlock or the Citizens Trust

Q Insofar as the taxable inciden~ or the

Q Arc you through wit!! your answer?

A Citizens Trust is being assessed for

A 1~elvc dollars per unit 53 what I am looking

A No. Well, it's a different type license,

A Yes, sir.

thing that is being done, is the rental of the unit,

Mr. Livesay. One of them

twelve dollars per unit. It's a flat license per unit.

I.m. LIVESAY:
_ll.~_'. ~ "_"'_

and 1":1'. Kelley as a realtor pays a licen3e tax on his

what he waB managing and operating and paying gross

receipts tax on, correc,t?

apartments, you know to have been within his license.

1itiga.tine these taxes'?
t

, .
i

.1 I
2 I,

I
" i

I I

I
I
I

,i
5 ji

6
IiI;

7 Ii,:
I'

" I'!;Ii
I

9 'II:
II

10 Ii

Ii
11

"II
"Ii

~2 II
,I

I!
Ii

12

II
14 ii

Ii
II

1 S

IJ,I
I!

10 Ii
Ii

n Ii,I
H

16 I!
i,
I,
I

1:.) !
;

~C I!
Ii
I:

~!1 ,.
I,
Ii
11

:'.'
""
I,
!'
i

"I'

r~.:
i;

I'
..':\ I:

I:
I

<:~)!.~I,T ~?LPOH'Ir.P



A Correct.

\11111chI tll:lnl~\JC can brief.

I don't under3tand

I don't see where

and then it says engaged ,in business,

A rl'hat' s rlght.

Q Of what engaged in business means?

MR. ESLLECK - DIRECT- BY MR. LIVESAY -33-
.- .- ..-- _..-.._._- ----_ - -l)

Q Of course, under Section A, it says every

Q I will ask you) if you have that set out in

A All right, sir.

Q tould you look at 2U-104?

it bas any probatIve: value at (;.11. He

d:lfCerctlce J. f lw cu;l<:ec1 for ler~,i.J. advJce.

the relevance and materialitY. If it

said cat and dog, it wouldn't make any

or an,ything else

person -- and we would of course understand that because

of elseV.Jhere in the Code, that Tiloans corporation trusts

20-10J~, why did you fhld it neccssal-<Y to ask for ler;al

and then 1.t says renting residential property. Now) when

we corne to Section B) you have a definition, do you not?

1--1R. LIVES.I\ Y :

guidance?

can GO to tlw Ci ty M;torney any time he

Hant~~to.

rm. LIVE:;AY: He ,-rill note

I :..')l.IL F. JOLLY

our exception. . I
...-.... ....---.-..61
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!: _.
'j;

1 'I
;

In the def1nition, "f~equiring time,

A Correct.

A Correct.

,correct?

It doesn't say anythJng about money or

Hight.

A Yes, sir.

Q I think J'OU and I will agree it implies the

Q And it goes on, of course, And excludes

Q No\','J \.rcre you fallliliar or are you familiar

A

Q

A It says "livelihood".

Q It says, "rrimo, attention and labor"; it

A No.

Q It goes on to say, "For the purpose of

irregular or isolated tranoaction?

certain types of entities or rental-type activities;

inve'stment.

eal'ning a livelHlOoc1 or profit"?

cont:lnuous androeular COUl'se of decl1.ing, rather than an

wj,th the fact that the property in question is an

doesn't say anything about money or investment?

illV .::;::;tmen t vii thin the tl'US t under the \vhi tlock \'.:111?

ii~. ' .
" j:

Ii
", "

"I,
Ii
i,

JI.

Q

Y:1:s, :3i1', :r :\111 f'arnll :Lap Vii th it.

f\lC(~ YOll farnLLiar Hi VI! U".' iltriOunt of time,

62
1 'f:" . 1 ~.: f,4 "'~.\',! : ) tV! ;., :,'>J I. ,'''','.).
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r
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I attention and labor that anybody devotes to those
• 0

properties?

-35-

3 A Exactly how much time, no, sir, but I do
I

4 !~

II
51

I
i

6 I

il
7 I

I
8 il

I
I

9 I
I
I

10 I'!
11

,eo I
!

knoW that it is a pa~t of the e~tatc trust that the

Citizens rrrust Bank is handling, and they in turn have

hired an agent, f".Ir.1\elley, to handle it for them. 1

know he provides fuaintenance. 1 know he has been to

court ror Citizens Trust. I know that the bank pays

mortgage interest. There are a lot of things that

enter into these things before I make a ,1 udgment whethel'

a person :i.sin business or not, and these are things 1

have to consider and I have considered these things. 1

have taken all these things into consideration.

Q What I am asking you right now is what you

know, and you told me everything you know about how the

property is owned and handled.

A 1 knov/ itt s part of the estate. .1 know

the bank handles it for the estate, the trust. I know

the bank has hired an agent, r.1r. C. Hoy Kelley. I Imow

the banlc makeG the rnortgn[!;epayment::.;on this property.

'l'hey pay intel'cst. They pay utili t:i(~G. r.I'heypay water

bIlls, and tIll.; ir agent, Mr. Kelley, provi.des maintenance,

mid 1 bel.1.cvc r;arbage J I' r:l not sure about the garbage t

but taking all these things into considerat~on, this is

\'.'hat I have to do with each incl:i.v:i.d1.lal casco This is no

U< 1.1r. r. J 0 L l Y
\,.,\"11:; I '.'i"'(\j.;': l'I'

3
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!r--"-' .....- .-- -"-'_ .. _ ...."._- ...--_._-_ ..__ ._-_ ....__. .-- ...-.--.---.---.---.--.---.----- ..I different from any other case that I handle every day.of

2 i my life. They are all judgment cases, and in my judgment,

3 I Citizens 'l'rustBank is in the business of renting property

~ I Q Are you familiar with any other property
i

5 r that they rent?
I
I

6 i A Not right offhand.
I

I
7 i Q So \'louldthis still not be an isolated

as rental units?

Whitlock estate consist of, ris far

A nley might rent property that I don't know

.
!

.,

Hhat does tl1e

A I'm not familiar with that right now. I'm.

Q Did they buy it for any other property in

'rILE COURT:

A There's twelve apartments that I know of,

transact1on?

the City of Port~mouth1

license in '72 and '73 for this property.

abou.t, Mr. Livesay. It's very possi.ble. They bought

eight on Webster and four on L.inden, or vice-versa.

not sure.

owes a license. If the people are dead and the estate

'I'here'stwelve units tber'e. f-lyp03:i.tionis that somebody

i' 1)(1:> ~jornebod'y el~)e to handle .it for them", \1hether it's the
i.' I'

ji
I: bank or Mr. Ef,'11ey or "ilJO, :,:wlI1euody in l'entJ.ng th:is

"/.~ it
I'

......."-"" - '-'---"-64
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r{m. rI'11. YLOr~:

question we can answer when we

that says you have to own the property in _\'lhich'you are

-f
l

Of course) that's got to be taken into

rrhat's right.

Is there anything in your definition, orQ

set up in the Code or the common law, concerning time)

consideration with the entire definition, whether it is

that you know from the City Attorney and the common law,

[r--ivl11-~-i,ivl~s'f~)~-:--'--------.---------.---------------------.-~.- -------.-----------.~--
'I~---

I
" ,i
4 II

II attention and labor?
!i l!

II
II

fi I!
II
Ii
iI

II
9 il

II
10 II engaged ln business?

II
, I H

Ii
1;,' ;,

Q villl1c YOll were there, d:id you hear any of

Council chambers?

a few minutcG of it.

i.-

:''.

Unless Mr. Esleeck

LESLI(" F j(jLL '{

Did :/0 U hear any re pre" eilt" t i_V ,. :r__:lle ~ it ~_I
65

I don't remember.

rj'HE couwr:_._---
submit briefs.

Q You said you did attend a public meeting

knows.

A Yes, sir. I got there late. I only heard

A

Q

l"lH. LIVESAY:

the Clty At tC>l'HCY S make any pub1.1c ~;ta Lement s?

some ti.me in the first week of June of '76, in City

,. [i

"j:
II;' .. I'
r
I

,".
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j.t, I don't remember.

paper the following Sunday?

ord1nance adm:tnistra,tlvely?

Objection, Your

I sW;3tain the

The time I \-'las there, fVlr. SuI Ii van \-'lasA

Q To be specific, can you recall whether any

Q' Do you remewbeL' seeing an artie Ie in the

f\. I don't remember, f'JIr. Li.vesay.

A Yes, sir.

Q Was that article true as to what you heard?

filK. ~rAYLOE:

Honor. If he wanf.; s the neWSp[lper

writer hereJ he could have subpoenaed

..._,•.._ ....-•••...•....._-

him.

to the nevmpaper art.icle. If 1 read

'l'HE COUHI':

objection. I'm completely lost as

1m. LIVE~;J\ Y:

City official made any statement as to bo\'l to apply this

ii"- .....
i! make any puo11c s ta tewen t '?

Ii~ II
II
Ii presenting 8. case all b,ehalf of the Port Horfolk CivicII

Ii
4 I: League, and that' 1:. abolt t all I heard, to tell you the

!I truth.

!!
f, il

I'ilii
Ii
I:
r!
Ii

9 ii
Ii

10 Ii
'II.1
Ii

11 jl

q
I'Ii

12 Ii
Ii
I:
I:

13 Ij, Ii
II,. II
II
Ii

1 ~ I:
I.
I'Ii
I

Hi I:
I:

17 /1
Ii
Ii
I!
I'

11.' ;!
q
I
;

19 i
I
I

;i~) !I
'I
il

;~I i I

I
"~'

? "

to tresp3.ss too I;]ush on the Court's

time, I would like to proffer, and I

I:
u: :.1.I ; ; J () l L \{ 66
(. .' l ' , . ~ f, r, t-" (', i:': 1 ,: I:
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glad to 'show you the orlginal.

purports to be a copy, and I wlllbc

What is this you'

So objected to.

I'r;ive you what

I'.m. 'l'AYLOE:___ • •••• J'

offer'l

THE GOUR'r:--..;._.-

II--
I

2 I
., ,I

I,

4 I
;
I

i
.1

i
I

e I
I

i'/

want to ask him if what the article

meeting.

A Yes, sir.

How can you use

I understand you

article:-; of the meetine he participated

but for purpose.s of the record, I

a newspaper repo~ter's article on that?

Q You saw that article in the Sunday paper?

are going to overrule me, Your Honor,

said is true, what he heard at the

Q Is there anything in t.herc that is wrong,

'faE CCJURrl':_ ..•..-----

MH. .LIVJ~SA Y :--_ ..•_._---

.in.

from your memory?

A I don't know. You want me to rend the whole

thing'? '-•...

r.1H. 'l'AY J ,OE :-_ ..._-_.-~.- 1il01' the reeol'd,

. "I ~

lund erBtand yom' A poal tj on :il1 a c(~eptinr;~ . I
.~.. -.-,- - -----.--..--.-.-.---67

tF<.;t 11.:r. jOl.l Y
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this. First of all, Mr. Livesay

characterized Mr. Esleeck as having

participated, and I believe Mr. Esleeck

4 said he came in late.

Q You attended it?

read tiLLs ncw~:>papel' article and then

loss as to \-[hatyou are talking about.

I heard t.rm t.

Your Honor, there

I'm getting a little

THE COliH'I':

A I sat on the last row in the chambers; with

Did you participate in any way?

A Yes, sir. It was a publi6 meeting.

fljH. TAYLOE:

Q With respect to any statem8nts made by

I don't th:i.nkit's proper,

Mr. Livesay, to ask Mr. Esleeck to

is a dlfference.

propound thlj questi.on to h:tm, "ls

not in front of me, I am at a complete

tired of you all talking about things

THE CODE'l':---'---._-

Chief Ashe. I didn't open my mouth.

talking about the reporter's analysis or anything?

anybody, was there anything wrong in there -- I'm not

I\'ll{. LIVESA Y :".-..- ..•._-,_ ...-

j:
2 (. iI

ii
?', II

everythIng stated therein true or

....._..- .0 -"--"-_.'.'-.'.'-'-.'_0'- 8.
i. : ,;1Iii, J 0 1.1. 'I
I. f'l 1to', I( l.t'(\I~ i L H
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that they are almost identical.

\'.fOuld sugg(.~st that you look at

made by public officials.

I was trying to .

Your Honor, I

by this man in Port Norfolk, Sullivan,

correct". You have:: got statement::.;

limitj if I could, to any statements

JV1H. 'l'I\YLOE:

Exhibit No.3, Nhich is my letter to

of my letter and what appears in this

newspaper article, and you will see

1I1r. Esleeclc, and compare the language

in here.

ll1H. LIVESAY:
. .._-_._._ ..•.------

1~ ! HE. LIVESAY: I would be willing

letter was read publicly?

don't know ir; whether it waD read

to sU.pulate that. 'l'he onl;y thine; I

publicly or not, and that's what I'm

Whether Mr. Tayloe's

trying to get.

A I don' t rememb;~r it being read publicl~'.

'l'HE COUWJ':-_.-..._- ..--

I(

i'Ii
1!:, !1

!;

, &il

Ii
17 d

Ii
I!
I'

IL Ii
Ii,I

19 il
i,
Ii,I~\~Ii
!!-,
"21 Ii
"il It may have been. but I don't rem(~mber.II #..~~.'.;i

pub 11 c ly '? I t \'la~3 nrldrc::;:.-; cd tu you.

II 'l'he City IItto)'ney could have read it. Lte
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I have you mark the original?

and the, e}rticle here are almost

was a necessary witness) and that's

I thinl{ the best

I think the best

He have a1ready

Your Honor, may

Since, Mr. Tayloe,

With the stipulation

rrEE coun~r:

evidence is the newspaper reporter.

MH. LIVESAY:

why I SUrillllonc.>edhim.

evidence is Mr. Tayloe. I thought he

THE COUHI':

HH. LIVESAY:
of mesh together as Mr. 'l'ayloesuggested.

ruled on that. I think these two sort

practically the uamc, then I take it

there is no ob,jection to the newspaper

you mentioned the fact that your letter

that nobody knows, and the Court certainly

article beinG offered by the plaintiff?

l'fJR. Tt~YLOE:

\'fenton, eithcr'at the public hearlng or

doesn't ImoH, based upon testiwony t "lhat

..._"---, •... - _ '-.--. --_ - - _ .. ~._.__ ._ '"-'"- .•..._--- ----_ .._ ..

[["-\~r~t~ it to me.
Ii
Ii
II
II,I

4 II

!' Ii
1/
'I

c II
Ii
I,

"'iII
j!

Ii
j!
I:

" i
I
I
I

10 I
Ii
II
il

II I:
i!
j:

II .

il
1:< :1

'II.
1.; Ii

Ii
:1
Ii

, ~ Ii
11

Hj 11
ti
I'Ii

; 7 ii
II,I

I) II

I"I!
J'I

,n II
II

>, il
ii
Ii.-;;, i:

wlwre hI; got that :i1\ forma t ion or \'lha t-have-you •

'.l'tlat'g right, ~3()

.'.! :1
I;

III:
,I

..' . I
'.' I'

11
ii
[:. "
i'I;
Ii

rrIlL COUE'.L':

no}'rru.lly .• adrn.L:;:;:i.ble.
!,v

...__ .... _ •.. _1

70
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Plaintiff's -- we will call it Plaintiff's

right after "Tayloe said", about the

--- .. _---.--- -'" ---'''-['-

I tllinl<:there are

Then they have got

We will note our

The proba ti ve value is.

I'm going to refuse

.0

1.1:;UF 1'. JOLLY

_.&---- .._-----,- ..".~fl'1H. 'l'f\YLOE :

middle of th'e far right colurrm, "I just

be taxed or licensed", he said. It

other statements in there. It says

don't think these kind of people Ghould

that.

certainly looks like Tayloe is saying

it.

mouth.

Mr. Esleeck just said he didn't o~en his

THE COUHT:--,..._. __ .

Esleeck saying he was, "1\11 for it", and

rnm couwr.:

so messed up in this, Your Honor, I

r~H. LIVESAY:

object to any use of that.

~xhlbit. I-A, refused.

'l'HE COUWi.': '1'his \'1111 lle

exception.

Q Now, you just heard the Court read from that

MR •. LIVE,SAY:

refused exhibit, a statement attributed to you. You saw

•• ._~_~ •__ • •••• _. _ •• ~. __ • R .~_. • _ ••••••• ~ •• _. ~. ..__.._ •• "._

1 r---------~---
i
I

2 II
II

3 I
I

4 ,I
P
II

!i Ii
6 'II,

II
I ,I

Ii
8 '1I,

, )1

, 0 "'Ii
'I

11 I

I
11

t? r,I
ii

13 ;!
Ii
Ii

14

11 ,
1c:. I

i
I

lti i
I

,., 11

Ii

:: Ii
!l
Ii
I

20 I
I
!

21 l
if

Ii
2;' i!

!i

.. , '. "/",'
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2

I/ll~. LIVESiI.Y:

that he does not rerneJauer.

presentation, and \'lhenhe fininhed, the best I rememb;r,

>las and leede

abolish any

only thing I rememberJbout

':Pheevidence is

Mr. Livesay, theA

l\1H. 'N.YLOE :

A No, sir.

Q Did you ever ask the newspaper to publish

Q While you were at the meeting, did you hear

a retx'action?

the City Manager, Mr. Hilliams, make any statements to the

public?

Q You don't remember Mr. Williams saying,

that meeting was Mr. Sullivan. I missed part of his

Mayor Davis spoke about how hard-up the City

every dime they could get and they couldn't
'-.' ,"

taxes, or words to that effect, but I don't remel~er the

City Manager or the City Attorney either making a statement.

\'leek in order to spare hardship on elderly people."

They could have.

"The idea of assessing the landlord was arrived at last

Q Does tlJa t J'(? fresh your- Iilcnlory, Mr. E:.:; lceck'?

'_," ,._ .._. __ _ _. ..__ . _ _.1

72L[SIIi: r. JOl.LY

].10, :; J. Y' • r
How, golng back to tho:,(' quet;tJonnnil'cs youQ

,',' I

' .. !

I



f.1H. ESLEECK - DIHEC'!' - BY IfJH. LIVESAY -45-

saying~ "He got back a \f(~\'T, maybe half of them"?

Attorney's council chamber in October?

of them I had my deputies ...- I have men \'lorking on them

. ,,
I

It was

that corr0ct'l

baek'?

Some of them I mailed out. some

sir.

I don't rememb er. 1.11"'. 1:i vesay.

Yes,

Do you remeli1l:J~r being deposed in the City

I asl~ed you how many you sent out ..and you

How many did you get

Htlat did you do' \-d tIl the ones you dldn' t

Didll't you answer that same question by

'J.'hat's correct.

Right.

I don't remember.

few of thera.

Q

A

Q

Q

A

Q

Q

A

nOl'l •.

sent out in the spring of '76, hO,,"l many did you send out?

qujte a

sald.t "I dou1Jt if it \'la3 a hundred 11; is

right

get back?

,-; i
!
i

,'" I
I:

:'1 Ii
"

,I
;.-.: ;~

A I'm working on thew right now.

(~ At the time d Jdn' t you say J "He haven't

follo\'led tbrougll ",,1th them 11,[

A Yes, slr. You want to know why? !
I

" 'I'1lE COUHT:

II 'i'lw reason ':JC haven't followed tIn'ougl) on

;~';
thos(;que~~t:ionnatl'e::, up to now is tile license are due the

Li:.';Llr r. JOLLY

"I 'i <' ' ". :.~".; , " , , :. ' ••• n i.:. I!, I : .' .'~ ..'( , ,'.
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(J

..,.46-

'l'11e men can't go out Horking

August, September and OctOber, it

It's well into August before t1Y men can

takes them three months or better than three months to

'rhey

We can't check rental

f'lay tl!at takes me almost two weeks of June to clear up.

Once we clear those up" we are Hell into August before

unti,l \'le get our files in order.

who has bought a license or who hasn't bought a license

make a door to door survc;)' of the whole city.

break the city down into zones and they go in there and

don't come out until they finish.

in licen::;e Is in thl::; door to door survey, and once \'le

taxes this way, because they don't have a window display

clear this up and my men ._- as they are doing nON't are

advertising they are in business; so I feel the real money

\'lOrJdng on these interrogatories -- that's the reason they

Ir--.---- __ . 0"0"' •• •• -._ •• __ •• __ • -------.-.-- •••••• ~- •• -.--. __ ~.,.~ ••••• __ ••••. ""_"' "" __ ,'_' "'_._._ •••• •••••• __ ~ __ ~_ ••• __ '_. __ • ._, • __ •

I' last day of May. I have a b~cklog of mail the last day of

2 I'
I,

3 II
II

J, 'I we can get our files rigl1 t.
I,

s II. license until we get our files in order. We don't know

(: Ii
I.

II
7 Ii

I'
Ii

B Ii
11

I!
9 ii ~egin a city survey.

1 G I
I

J!
II iI

I'
" II

Ii
13 .,

ii
I!

14 Ii..
i~

ii'
l~, :,

q
16 II

"I'I!
\1 j;

l'.: Ii

Ii haven't done it until nm/, Mr. LiveGay. They have been
I 9 ~

Ii
" on:t t about t \-'lO vTeeks.

;'C' Ii

;' I Ii f:~L~_~__.~~~_Yf.~~~~x.:
!!

A \'Jr:lll, we; baven't fol.lowed th:L.; procedure

;; .'

i:
Ii

Q ')'hat':3 a tlOrr,l:l1 thing cvtJJ"Y year, then?

'l'hls i~; the first time \'W lJave Gent out interrogatories;

U'~:LH; F, JOLl. Y

I
.._" . __ .._._. __ "__.'. ---- __ ..174
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you, a t lea~:;t iWlofar as the t\'JO Heubens, c}etel'rnin ed they

CommisGioner of the HevenueJ I believe you testified that

allis'J.'hls

Now, in connection w5th your duties asQ

repeti ti.ous.

'l'liE COUHT:

sure Vie ha ve been to your office.

were not ~ubject to the tax?

1- ._~.__.. - ".- _ -- . -_ ,'-'----"--"'!'--" ..__.._--_ ..'-_ .. -.. __._._ ..•.•. -.••, ..---- ..- ......• - -.. __ .._-._..-. _'__-.M_ .- __ ._-_._.". '---'-r.-"'~ ~-----,

I but tbL5 door to 0.001' ~urvey is every year J yes, sir. I'm!

I

1
I

3 i
I

4 I
!
i
I

I
I

f> I

j
7 I

I

I
8 !

[
I
I

I
i

1'.1 I
i
I

"I !
I
I
!p .

i
I, j

I
I
I

"j
I
I
I

\ 5 !
i
I

to 1
I
I

\ I I
i
i
l

It' :

i
,,, I

<t' I

A Yes, sir.

rm. LIVESA 1. :

Q Have you made a determination in your own

mind as to any other persons in the c:l ty?

A Yes, sir.

Q Can you give us an idea of the number of

such personG?

A vIe 11, no. It Hould onl~T be people \'1hocalle

me and requested refunds, who paid the lieense in Hay;

primarily, they would be trw ones.

C) D,id you communicate this information

of people you thought were not in the business und should

21
be refunded -- to the City Attorney?

A I discussed it with the City Attorney

after I c1cterm:i,necl that 111'. Heul>en ,,;usn' t in bUGiness.

Q D.i.d he (l[';J.'(~ePI' d:L~,aCl'ee H,tth you?
;'''; t

/"11\ • rr'j\'(LOi:,:._.....•.._~...~....R'_.~ _4 __ ••• :. •••• _

T \wuld

:. ( ,: .! I ~: ;", '. 11-< 1 I II
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like to say he has the right to privilegeD

if he wantu to assert it.

~'HE COUn'l':

repetJtious.

'l'h i sis all

A '1'here again, I discm;sed it with the

City Attorney.

rrHE COU1,'l':--._,_ ..•.;..._~.- \oJe are getting

,.,

back to the whole thing, that nothing

was going to be done because you had

these pending suits.
MH. LIVE~)f,Y:"--_..-...•.,.-.,----_ ..,-

Q Did the City Attorney tell you at any time

he wanted to take it up with the Director of Finance?

A He asked rile hO\'I much money \v'ould be involved

and I told him at the time I didn't know, and as far as
I was concerned, it didn't make any difference -- if they

wert:': entitled to a refund, they Here entitled to a refund.

Q Did the City Attorney say he wanted to take

it up wit}; fill'. Cherl'.Y, the D1rcctor of Flnanee?

A He did say he would di~cuss it with

Cherry, as to the amount and so forth.

H.:.I::; anyone at the C:it~' directed you not to

m~tLe Ule :t'efunds on )Jeoplc that you feel \'iepe entitled?

A No. No one has ever directed me to do

anything j.n that office.

•••• _ •• "4 ••• _ ••••• _. ' __ "'_"_"'" ••• __ ,.1

76
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refund of general nature, that's going to involve a lot

of men, until I discuss it with the City Manager or City

"-'--",-_..._...----_._-_.._.__. ---------_._---_.-#- ..__.__.._.- .__.-''-'--'~''---'-'-- ._..--,- --_..-!._---_._-----

/
r-- ---

, :

I:, II,

Q Have you ever said, "I wouldn't make a

i

I
:.' Ii

I
I
I
I

"Ii
I'
II

911
I!

10 :/

I
1\ I

!
" iIi:

d
13 Ii

Ii
• I
,.i', !

i
t!'. i

I

".I!
Ii

17 Ii
I'

If Ii
I,I
II

1<) Ii
. i:

II
I'

;~0 ; j

"II~. i!
"it

:;' !I
I:

Attorney"?

A VJhen ViC are speaking of mass refund, I think

common courtesy demands that I discuss it with the City

Manager or City Attorney,

Q So you did make such a statement?

A I probably did.

Q Now, in connection with those interrogatorle

or que3t:I,onnaires, \'laS there a question on there: "Whethe

you engaged someone else to manage the property for you,

and if so, wlIat services that per'fwn rendered to the

property"'?

A I believe it's on there, y,es, sir.

Q \'/hyvwuld that be pertinent to you?

A I don't know right offhand.

Q Ir:n't it true that you told me on these

depoGi tions tllat it \'iD.S because you had discussed 1t w1th

thE: City Attorney, whether or not hiring an agent would

be subject to a tax?

A I disctissed it with the City Attorney, yes,

So you considt'l'ed it reJ.evant and put itQ

:Ill your que0\;jrmnaire'?

\. \ •. 77
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A That'G correct.

cas(~, which :i.n my unders tand! ng is the

an expert on licenses, then I will

owning one

Objection, Your

What's the nature

~he hypothetical

Again, Your lIonor,

under your City Code?"

"SllOUlcl I die,1.C'<:>.

HE. rl'AYLOE ~

rl'HE COunT:

stipulate to that.

rm. LIVESAY:

of the question?

Honor. I don't know of any te~tirnony

hear that he is an expert. If he is

Q I want to put a hypothetical question to

piece of real estate, and my executor

qualified and rented out that piece of

\-wuletyou consider that my executor was

dissolution or whatever of my estate,

doJ.ug bm;iness

real estate, pending distribution or

rm. '1.'/\YLOE :

I don't see that that's the facts in thj.s

criteria for qualifying experts. I

question

you.

think we are gettj.n~ so far removed.

'J'he Cou:r.t has got th'2 facts tc:fol'e it r5 ght

n0\', •

; ('~; i. I': F J (!L l. Y

I', I: I \ ,;, ': : ' t; ; ~I. .' I, C. ~I'." : ,. .:
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I,m. LIVESAY:

say someone:: 1l(J.S doing bl.u;hwss'!?

him answering the question?

A Your Honor, I would lJave to have more

What's wrong with'

Fine.

'l'HE COUR'l':

I.m. 'rAYLOE:

A I remember you askinG m~ a similar question

Q \'Ihich,when I asked you substantially the

infonnation than what the City Attorney has given me.

In all probability, if I knew of the instant, I would

send the bank or whoever is handling it an interrogatory.

same question on discovery t tUdn' t yotl.say, III would

and I asked you wasn't J t the r~amequestion, because this13

11-

r; ,I
Ii
II

,~ II
Ii
II,I

4 Ii
,. Iii
o i

I
,i
"f> ;1

11
7 \I

I:
8 I,

il
'i

Ii
9 11

10 I' .
II
Ii

, I I'
III,
!i
".;. Ii
H

c HOS~;...r:XJ\r/[IN fl.'l'ION

EXfdUIJED BY ME. '['AYLOr:;:

of the li,ccn~, e code?

rrhat's enough for

No .further

Let's get along.

'THE COURT:

the hypothet:Lcal.

MH. LIVESAY:

questi,ons of the witness.

Q Hr. Esl()ee):~ you have bClorf: you Clmpter 20

instant you have one d~'lel11ng; the other one was more than

one d\V'elling.

A Yes,

I draH you:c attention to page 1335.
;, "

Q
I

... ,- ------:---.-'9
: I:: I;, i ,,,l" f, ( , j l 1 " ,~

i ',I,II.,!I; ,,'tl,',.II.;I/., ",' "
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to lnake the saue detel'mtnations day in and day out?

Trust that have come to your attention?

definition~ are you required

and so on?

person engaged in the business of

sir.

case?

As a result of applying this definition,

Not really.

Using

Are there not numerous other sections of

So there is really nothing ne\'1in what you

Every page in this Code?

"Every

lUght.

Yes,

1335 particularly, "Boats used for tmiing",

Five days a w8ek.

Is not that the same definition of

---.-~- ~-._.- .-._--.----_. __ .._- .._.__ .., ..- .._-- _._ ..... _--~_...- ..- .-'.-,.._ .. __ _--- ..--..-.__ .._----. --,-------

A

Q

Q

A

Q

Q

A

A

Q

A

A

Q

doing in tlJi:.;;

the City Code that start off with the game thing, "Ever;)'

"engaged in businesf," which the SupreTlle Court has asked

person engaGed in businef,s"

have you \\'e:te;hed certatn factors in regards to the Citizens

are

you to cle~ide?

;>1

... '

Q Hould you teJ 1 tbe Court how the:::;c matters

C()1nCto your attcnt:i.on to mal<e tId:; C!ctcrlil1nElt::ion':

i L',;, I r. J() u.Y
'. ,,"j , ) 1 : I :. \ 1"\ '1, r r I.

, ,
I

. I

80
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for Franc 1~ \'Jhi tlocj~. I don I t know the legal terms

;~

•

ree;ards to theyou in

Adverticing, newspapers, yellow pages of

that Cit1zen:.:; 'I:rust is handling the estate

Would you itemize as clearly and

Vlell, I have any nu.mber of method::> of

possible what these facts

As a result of util:LzinF. these cour'ses)

in businesD and VlllO iGn't in.business.

Q

Q

A Well, the fact that -- I have said most of

A

A 'J'hey pay taxes.

Q rl'ax?

A

the phone book, j.ni'ormation my staff brings in, field

exactly, but they pay the utilities> water; they pay the

did certa5..n information corne to

gaining 1nforlilat:ion as to ••../ho j s operating a business

real estate assessor I s:eecorus , Hater department rc:cords;

it already

mortgaGe on th.i.::, property; they pay the interest.

Citizens Trust trust department in regards to the Whitlock

lIm'l }il;my uni. ts VJerc' in ttl :L:; '!

. W ..-- - - -
d
;1
'I
1
1
:
1~

Ii
"II 2nrj \'lIl0 isn't;i!

'I
11

4 !i
i!

!I,I
:1

Ii
Ii•. II
i:

7 Ii I have:::any nwdj(~r of s()urGe~) foT' gaining infoT'l,v:ttion as

Ii to v.iho lS
I!
I;

q I'
ii
Ii
il

10 Ii
Ii

Ii
,I

l' II

11
Ii ('state?,;, Ii
/1

)C, i'
,I
I~.... ii
I,
Ii
Ii succ:lnetly as

1L: i:
H
i'
i,

I c Ii

"I:,- II, Ii
ii
;i

\:; It
,/

".1:- Ii
II
Ii

;>n Ii
II
J!

? 1 ii
""
":1
I:

!:

f\ 'l'l'wIve.
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agent hired by Citizens Trust?an

Yes, sir.

Yes, sir.

Water bills?

Has tl)cre

Within your knowledge?

Yes, sir.

Yes J sir'.

Electricity?

~l'he agent \'Jas C. Hoy Kelly) and the bank

And do yo~ recall, based upon your lnformati n,

From the c:.,tate; that':.; correct.

But the routine rnahltcmmce, that was

By the agent, Mr. Kelley.

Out of the prodeeds from --

But those bills were in the name of Citizens

'fIla t 's cOI'I:'ect.

And \'lhen a court ac tion \-'TaS made, under

Yes, sir.

A

Q

Q

A

A

Q

Q

Q

A

A

Q

Q

A

paid by --

Irtl-~-"-
I "I

I'
, II
3 Ii

I
4 !

I
I

!' jj
Ii
'I

6 Ii
iI

'/ H
ii
I,

'J ii
"1:
Ii

Q Ii
I

1 G I

II
II Ii who the bills "'Iere sent to and under what name?

i,

"II
12 Ii

,J

ji
1_. ' l)aid the b111f3.

-Ii
1 -, Ii

Ii
1!::. j!

il
P

Hi 11
I,

, 711
Ii

18 Ii
Ii

, ~ it

ii
I: 'l'ru:.; t?

,. l.' i:
I'
11
i: A

?1 ;1

ii
Ii
!: Q

" !.
\JhO~3C name ii~lG the court a,~t.ion brouchi:., by IV!:r', Kelley?

HI'. l~ellc~! hal> been to court to reprc:..;ent

"

"I
L ESLii: r. lOLl Y

......._-__._-_.--8-2
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Vlhat do you rememucr of that conversation?

\'Ie11, Mr. Hcuben paid tile tax in f'lay)

Q And for this estate -- Mr. Kelley?
A Not for the estate, but for. Citizens Trust.

Q And you understand he received a fee for his

A I'm sure he does.

A I'm glad you brought tlJat out, because it

Q RegardinG the te~timony of Mr. Reuben, do

(l Does this innuendo, that the Ci ty At torney,

A

the City Mana~~r and the Mayor have made bertain decisions

and llirected you to do certain acts; is that true?

very clear that I make my own decisions. 'l'Ilc City Attorney

has been giving me my ins t:['u(~tion, and I wa.nt to make it

lw.<:: been :Lnfel'red tha. t the C5.ty 1\t to:r-ney in part icular

doesn't make any decisions for me. I seek his advice.
"

'Phe City f.1anarV.lC doesn! t lW3.Le any decisions for me. nor

concern:Lng the payment, <:lutlJori,,,aU.on of refunds?

you recall the conversation you had with Mr. Reuben

'I
1" 'i

ii,I
r" I!

'II,
:I
II

>, I'::

ji

, i:
"Il

2 II
1/

'I
Ii

4 Ii
11
i'" Ii
"!I

6 I.
Ii
ii

., 'I

" Ii
Ii
il

9 ii,:
IIIi,0 :1
i'
Ii
Ii

II 11

II
1;# :1

"
"Ii
Ii

'." iIII
Ii
II

t 4 ii
Ii

I: the Mayor 0:1.' the Clty Council. J ma.kemy own decisions.
1!'", jl

I!
i ~,

H} .\
Ii
I'

" Ii
,I
!'

1 f Ii
!i
ji

;.
t: oecaUi3C J.t was dem~'"nded of' him bJ' my office. I don't know

\'Jh(:thC'):' it \'iUS me or 0:1C of my deput:Les) but: he was told

t C> 1'>3.;)1 the ta :.: a.nd be pa5.d :i t.

Mr. heubcn c~lled me •.sorw~ tlrac thereafter,

I
.-.. _. -- _.- ,_.- -.-.•_. __....!
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received the impress:ion from that letter that anyone with

less than ten units would not be subj ect to the license)

r He had d'~~~di;;"t}'l-~-"-~~'~;~~-:-~'--~~~;--~f-;(;lJ-;--l~-t~~-';~d-h~---'-'------
I

2 II
I

.,

-56-

refund until it was determined \'lhtheror not he\iaS in

the refund.

and I don t t know \ihether I called him or he called me at

I p<.w:3ed til.i.s on to f'lr. Heuben; only I

anything al)()ut :l.nt(~l'e:5t.SB.J'di.dn't;

cases were coming up in court similar to his, and rather

He returned the questionnaire and I determin d

was sit on it until after the court decisioni were made,

to come back and collect them again, the best thing to do

than go through all these refunds and then possibly have

recei ve thei:r refund viith interest.

and then if the;y were entitled to a refund •.they would

with the C:Lty Attorney and he advised me that a number of

that he nor his mother were in business, neither of them.

a i~ier time but I told him that I had had a discussion,

questionnaire for he and his mother and to fill them out

told j\jr. Heuben at the time that I couldn t t request a

and return them to me and then \'Vecould tell more about

business) ~nd I told him I was going to send him a

and he requested a refund for he and his mother, and I

IHd you ever teD IJ:illl 'LIJ<tt. the Clt,Y f\Lt()rl1(,~'

\vouJd not ,1utilo~-'1~:e the refu.nd unt:i) tllCr(; \.:a:; an outcome

n f 011U en t: 1i t isa t;j,PIl_ n f ;dJn:ll:,,'- c.'''; ":' L-------------------:.,--.--J 4
LESLli: F. JOLL Y



j'.'W. ESLEECK CR()'~S - BY HR. TAYLOE -~7-
, fr- ..-.---.-----..- "-'-'--'--. . --.--.-- ------.-------.--.-.-- --------

A I think there must be a misunderstanding.

2 The City Attorney doesn't authorize refunds, period.
3 Q Not to pursue that ina. tter, and moving

7

forward, Your Honor, may I show the witness Exhibit No.3,

please, sir?

Hr. Esleeek, Exhibit No. 3 is my letter
addressed to you.

A Yes, sir.
,(i

9 Q In resards to that letter, has there been

10

II

{'my furtJ:H~:::-discussion conceTninr, the use of the

•.numerical number betHcen Yo1..1rselfand my office?

1;'
A Yes, sir.

then,
Q Would you tell the 'Court how you used,

th.\:.: num(~r:Lcal !lUt:lher?

A Hell, if YGU recall,;h~. Tayloe, in the

16

17

18

~ 1

last l)aragrapll of the fLn<t page, "Ac:cordingly, I

respectfully suggest that Section 20-104 of the Code of

the' City of :Portsmouth, 1973, be acl-iilinis tored as presuming

any person ,..rho 0\",1113 ten 01- more d\l7cl1.:Lngunits as being

C()l.Jt~T f~EPORrF.H

. P(:pl ...•r-,.,('ll.!il Vlnnll-lll1 ~).:~7("~
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I have to go by, and I don't go by it.

Q By ~,aJTing you IIDon 't go by it II, you are

have eleven units or twelve units, I can't pick anybody

\<liththat many unitf.lwho wouldn't be in the bus:i.ness; so

and even if a person mightbusineS8,

A Yes, sir.

Q And that is not the sole crJteria?

A No, ::;ir.

Q And you have gone beyond the num08r' ten in

regards to Citizens Trust?

saying you look at other factors bi;;:>idei3the number ten?

I am using it as a guideline, but not something concrete

and who 5.f:~ not in

I would SAY it's possible; so the figure ten is used and

interrogatorles or by whatever information I can gather,

gu:ideline, but even though a perf:;onmight have nine units

1t' s up to me pox'sanally to deteI'[,lincVilla is in business

~-_ _ _ _.. .- -_. -'" -._-_ -_._ ..•.... __ ._-_ _._ ..---'-' ._ _ _... - _._._---_. __ ._-
\ Ii the fl~ure ten is not to be a fa~t f'if,urethat I have to

2 Ii go by)- that I should go by. You suggested it as a

, II
4 II or eight un:i.tt3or seven units, it's up to me through my

IIIi
~; ]]

!i
II

t !l
Ii
'I

Ii
"I:

[I I:

nil
II
I'

If) II

I'";1
11 !i

"Ii
11

I? Ii

I!
\ 3 jl

Ii
14 :1

Ij
15 Ii

I:
Ii

16 Ii
I.
I

i
17 !

I
I g I,

I

19 I
A If I was going to use the figure ten

strictly, I wouldn't need my interrogatories.

Q Based upon the information that you have

~)aj,(i carne into youX' hand:; regarding the Ci tizens ~['.rust

case, have YUll lnade a conelu.::;:i.on eoncc:r~ning \'Jhe1.ber the

LESLIE r- JOLt y

P()!~TS:~~(lu ..rH ',ll:(;l:'.!! ..•..;J::o:/(",
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A That's correct.

as tCl \'lho :i.f) eligi1JJ e and ",rho must do

It appears

Before he answers,

So the Court

20~]04, Your Honor.

\\That is the

You are talld,ng

Yes, sir.

COllET:

1m. LIVESAY:

lJIH • I.pA YLOE :

seGt.i.on itself?

MH. IrA YLOE :

r:PHE COUH'j':_ .•.__ ..,-"-"-"~-'.'-

---.-.1--- ... ----.,-

the Vil:'/;:Lnia Landlord and 'l'cnnn t Ac t,

that is the thing to be determine9 by

A Until the Court rules other\'lise, I have

would hnve to reverse your decision?

the Court, so with that reservation _.-

as I underst;i.nd, appear's to be [jort of

an C).r'b i trary fieu;:'c, ten uni U:; ':

to answer your inquiry, it appears in

about this figure of ten, which is,

FiR. TAYLOE:

renidential property in the City of .Portsmouth?

estat(: of Franci:.3 \:Jhitlock, ib in the bu~;jness of renting

determined that the Citizens Trust Bank is in the business

of rentir;~ dl-'wllingi3.

!:

";~\ i:

lHlJ;,bc1' which \'ii!~.; c1c1'1veC! ~.,.- :it Gould have

bee n f.i v r.:, :i.t., C 0 \11 d h it V c b (' C Jl ten 1, cd;

I. l<; l.i:': F. J 0 l. LV
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1

~-.- _ .. -_ _ - _ .. _._ '-- _ -.------.- _ _--._ _ .. _ .

I . the important thing t hat Mr.

2 I is telling you is that it is

_.. ,_..~.._' _ ~._ .. ~.,_-L ._. .

Esleeck

not a

3 fixed criterion whereby he uses it as

units he wanted to.

but the Commissioner of Revenue then

I understand that,

If that was not

I understand that,

consider are taken into consideration,

Like having an agent and that :::;ort.of

because all the other things you

thing, and then you say -- what was that

put them in two separate piles.

rEEE COURrr:-------
but I am trying to get the picture,

because he is sayJng; that helps him to

the Court shouldn't be swayed by that

could use two, I think along with the

rfEE coun'.e:

but that is not his sale judgment and

other things) if he wanted to do so,

could arbitrarily set any number of.

the sole judge.

the sale criterion he Has using, he

act you referred to?

ME. LI'\!ESAY:

Act.

Landlord and 'I'"mant'

u.S i.. I iF. J 0 l.l. Y 88
".',1".1,11 ",Ir.
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MH. 'l'!~YLOE :

Tenant Act refers to the ten units

tbe qualifications under that act.

Landlord and

As to \'lhomeets

It's certainly an

Yes, 81.1'.

for \'Jl1at purpose?

MR. 'l'AYLOE:-_._- .•._.-

!!.:IE Gouwr:

the opposite when we get to it

legislators,.and I think the important

That's an ax'oJtrary figure of the

that's only a tiny little part of it,

but it may, but that's not the sole

aspect -- hnd ~r. Livesay will argue

frEE COllET:-.--_._.--,.-

extremely important one, becau[;e the

criterion.

Commissioner can cut the melon any way

A

he \olantsto. '},'110 people who fallon one

s:ide are not going to pay it, and the

people who fallon the other side are

going to pay it.

Q Have you assessed people who have more than

ten apartJ71ents?

;...

.,1 !
I as E',G:"3;) Tiler)t 4"1

:i~1 what, then, that you have made

.. _1. 8-9
I. (SUI' i. JOI..' Y
, {) I I f l T ! ~r i ',: 1 ! ( , , I (
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employees, whether or not: they provlde services, any

p---- .
Ii
I

A Yes, ~lr -- whether or not they have

3 number of things.

number ter,?

in Il1Y op:inion.

Q Would you te 11 the Jud~~c how you use that

Yot). mean like

janitorial services?

THE COUH'I\ ~

on the table j.G 1n business, and somewhere along the line)

rcnt;:1.nc; apartment d\'lellinr~s •.

old lady who rents out the up::;tairs apartment to put food

On the other hand, I don't feel like the

A Yes, sir. All of that enters into it,

the Supreme Court has ruled that you can't use a particula

A '11he nuwber ten 1s just a :;:.uggestion from the

a man with a high rise apartment is in the busine~s of

bu~:tness, but there :Lsn' t any question in my mind tbat

m.ml~)er to determine HIlo is in bushleGS and who isn't in

but as a guldc. HOI'l, I made the statement, and I know tha'

City Attorney for me to go by, not to abide by strictly,

i;
I,
". '

I h:1VC to c1ctcl'llri..nc the borchn ..linc, \'1110 .is and who isn't.

. -'"--'''---''-'--''' --_.- .- .._-_ .._----_._. __ .

I
i,"~ i
I

!

USLI[ F. JOLLY 90
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ma:Lnta:i.ned the apa:etments and had

as being in business; but if I

j ani toric;,.l scr'vlces and all those

take it you wouldn't consider that

I

In other \'wrds,

But if I Just

It'l:) got to be continuouG i,r he has

that I could Dim an apartment hou~>e

on your min; you do everything", I

ren ted it and then I sa:i,d! "You are

with eight unlt8, eight a.partment0?

A Yes,. sir.

'l'HE counT:

as I understand Jt, it i8 concej.vable

'lIHE couwr:-_ ..-- --

I will have to admit.

of my life. Some of them are not as strenuous as this,

;r-~ .-
I

I i L.1ke I Gaid a wh:U e ago J 1 can't pick anybod

I right 0 f'1'hand \1ho ha~; more than ten uni tG who doesn't
II
II devote qui.te (l bit of t:i.rne Hnd labo)" to the renting of
11

II'"II thef:;8 I)l"'Operties and who doesn't derive a profit or try
!i
il to derive a T)rofit or livelihood. and it can't be an
Ii t ,

6 Ii isolated in:3ta.ncc.

I! that number of unit". ancl this is "bat I have to determine

",i and 11ke I "aId before, I mal,e tb es e ,judgment severy day
j'
j:
I,

9 11

Ii
10 Ii
I' !I;I

it

" II
,I

13 Ii
14 Ii

I'
Ii

1!) I:

I:
H, i:

!iI,
tl !Iq

II
iI

18 Ii
Ii
Ii

I'! Ii

Ii
Ii

<.0 I!

; 1 II
I,
I:
1;

otlH:l' fca ture:;, tlJ'cn :r woulrl certain Jy
~,. I

i
!
I

I
.'" !i

I

quaJ:.lfy to PilY tb(:~ tax'?

A I f you pay t, 11cut i J 1t .i.e:~, taxa:,;, prov:i.ded
I

I
LESi.'c ~,)OLLY.
( .:~:!r") i ~l I:.P("; ;'"':.~E;;
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I

Determining whether

\Vhat's an impossible

I think you ought

I will lay a little more background, Judge.

You have been quoted as saying it's an

to lay a little more backgrollild.

thing?

A

renting residential property.

Q

questions of the witness.

or not a person is in the business of

r.m. LIVESAY:_ .._ ...•.••... _ .•_ •.._.__ ..~

THE COUHT:----.-..-.".__ .-

rfEE couwr:----~-..•_--

I didn't make these statements at a public hearln~.

and at the U.me, I will be very frank \'11 th you, I toJas real

, 9

i
i.

~o i was interv:lewed and lass urne 1>11".rJ'ety loe Has, too, afterwar
I,
I

:":1 \

f'1H. ESLEECl( - CROSS - BY MH. TAYLOE
___ .... .__. . __..__.. _. ._ Ht:_D_IIU~G'r.._~J1X ...HH.•.._LIVE.SAY._ ..._. . . _

IiII garbage service, fixed the roof -- all these thinGs are

II taken in to consideration, yes, sir.

3 II I,m~.L'J\}L012.: I have no further

Ii
4 ii

\i,I
5 II RE.Q:r}~E~'LEXAJ.1JJiN:r:~2!i.

Ii I EXAMINED BY MB•. LIVESAY:II ---'---"_._"'~'-'~'''''-''------ _..-'-
II

7 II
~ il irnpos ~:;:tble thing.

il
9 I:

IIj!
to d

" II
I'Ii

" II
"I,

13 !I
I'

Ii
Ii

14 II
I'

,~ I:

161:
I:
Ii

17 Ii Shortly after this pub lic ht~ar:i.ng that fv1r. Live say is

I speaking.' of' -- I don't kno\'! \'lhy he barm' t brought it out -
16 !

upsct about the rental taA because someone in f'-Jr. Tayloe's

i of1':i.cc llau prepared for me -- well, iJhen. the Suprcllie

Com:'t dcci~;ion CtllllC down, J didn't know i'lhat tIle CanJilOn

1m: de fini.t:Lon of be1ng in bU:31nes:.:; Wi.W, ,Judge) and 1 agked

, ..- -.. "---'--"'92
!"l'lf:l I,' .•. ,'l;tl"l I.'

'r.', "I: II \"I:,'I.'jl}\ ,"".' ,',
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placed everybody in the City of Portsmouth who rented as

a.nd when I l'ead them, I nearly had a fit.

an example of somebody in the City of Portsmouth who is

and

If

it

Give me what

"Ye<' co 1)"''', .,. "

in business.

then, in talks with the Citysince

my duty to administer it the best I canit's

mll{~h'as one apartmen t in business, and I was upset about

money aside to payoff the mortgage, you were in business;

so when I got them, it was~'t drawn by Mr. Tayloe; it was

drawn by one of his assistant~ who is nO,longer there,

wrote a check to repair the roof was in business.

My interpretation was that everybody who

it; and shortly after th:1s public-hearing, I was

I said, "Don t t tell me who is

interviewed by a reporter and I said,

:impos::;lbJ.e", but

and I took these guidelines to Mr. Tayloe and I told him,

Attorney _..and I have sought his advice on thi3 time and

not in business", because the guidelines I received

passes an ordinance, regardless of whether I like ,it or

time again because I was confused, and when the COlmcil

not,

this is what I was trying to do, and I went to Mr. Tayloe

on I'lcrc::: than one occas:!.on ;lnd this :i.s the reason I have

come up \"Ijth intcrrogaLo)':ie::;, and IJC lla:; helped me vlit!J

UOJllC of tlJp quc:;tion:;, that'~; ('.orrl?C't, but :ii.;'u ::;1,111 lilY

ii
II

l i:;UE t_ Jeu. Y
--'-'--'--93

I~~l'';'\ (~'.l(I'_jTt.~. \.['(\-:i~~l,\ ;':I,'(l',
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At the time you said, "It's an impossibleQ

. --.' ._-~--- _ .. '-'-' --.- _.'_._._- _ _-_._-,._ ..__ ._-- - _-_ .._ .._.- " , .~ _- - _-_._----- .._-_ -------_._.
I r.~i-~~-isionand my decision alone as to who is' in the buslnes

I

':1 of renting property.

II !VJl'.~,.-.r..,I~~.£'.XJ..
I

4 I
i
i

thing", that \'laSafter you had received I1r. 'rayloe' s lette

Q Just one check a month or every two months,

at Citizens Trust spent paying that water bill you talked

94U,Sl.If- F. JOLl.Y
.::.. ill 1'\ 1 !,':. i-'(.JI{' 1::1,'

And the taxes wer(~ patel every quarter?Q

A It could be.

Q l'Jeretlley paying it to thernse1ves?

A I don't know.

Q Now$ you say they were paying mortgage

A I assume itfs one a month.

A I received the letter the day before the

A No. I haven't ascertained how much time.

public hearing.

Q It was after you had gotten that letter.

NOVJJ comine; to Citizens Tx'ust and the \'lhitlockestate

property, have you ascertained how much time anybody up

of June 3rd?

about?

No way in the world I can determine that for Citizens

Trust Bank or anybody else.

payments. Who were they paying it to?

isn't it?



I
\0 I

I
\' j

!

,. Ii

I
!

:: I

"III
,& Ii

I:
17 ,I

I
I a

IfJR. ESIEECK - HEDlnECT - BY 1,m. LIVESAY

A Paying taxes, yes, sir.
\',

Q You know. from your own knowledge that

substantially all of the ma:tntenance and servicing and

repa1~ bills were paid by Mr. Kelley in a net check

given to the bank once a month?

A That's right, I don't know.

Q You don't know how much time, attention and

labor anybody in the Citizens Trust Bank put into what you

are talking about?

A No. I have no way of knowing.

Q Speaking in terms of the employees who may

have worked around the apartments, any of those employees

of Citizens TruGt?

A I don't know.

Q Isn't it true that you have been shown

statements that they were independent contractors hired

by Mr. Kelley's operation?

A No. I haven't seen any statements like that

Q Would that make a difference?

A The maintenance is being provided by

somebody, l'~r. Kelley or the bank, j. t doesn't make any

diffcrencc to wc who it 'lias. 'The banI\. h; payhlg for it.

Q 'rhe same th:Lng about the rcndel'in~~ of any

other ~)erv:LceG, :ianJtori;:d~ gal'ba£;c, ct cetera?

A 'rile batl1~ in paying 1'01' :Lt;.

-6'(-

- _ _- . -. - _ - _.--.---- .----.9
U:';L1E F.JOLLY (. 5
Cf)UV: r f-\£-,ponl' l.r;,
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the ~ank or someone at-th8 rental agency?

out a license on its O\'Jn, t\'lelve uollars a unit.

When you got the letter of June 3rd and it

J.jot unless the rental agent is going to take

Q

A

rr-- - -- - -'-.--.-.-.--------.---..... -.-.-._..._.-.._-_ ..-.--.---.~.-.--.-------_._----.------- ...---.-.-.--.----.----------- .._..--.---
Ii Q But I mean i t does~n' t make any difference

211 to you whether those things are being done directly by

,I
I

'

I
., II

I
,

c. I,
II
il(, Ii
!~

as folloh's:

6

are you'!

A No.

Q Is this morning the first time you heard

Q You arc not familiar with that act?

A First time I heard of it.

A No, not familiar at alIt never heard of it.

DIREC'I' EXAr,'IINA'TIOI'J--_._- .•.....•..._._ ..__._... :.._ ...."'.-

C. ROYKELLEY, Hi.trlcss cal1ed by Attorney

duly S\'Jol'n .• ViaS exam:tned and tet,tified

for the Petitioner, havi.ng been f'i.l'st

u~; '. Ie •. J 0', LY

q State your n,_une, plea~j c.

Ii. H()~! Eellc:y.

o And f'Lr. }'\c llc.:y, 1101'1 olel

that tied :into this Virginia IJandlorcl and 'l'enant Act?

suggested a guideline of ten) did Hr. Tayloe tell you that

of that?

I
7 I

I
I) ,I

Ii
" il

Ii
II

I'} Ii
II
I'
Ii

11 Ii
II

I;' I:

" Ii
Ii

14 H

I~ Ii
Ii
d
'I

Ii. Ii
11
"I,

\'" Ii

'" Ii
1'.' II

ii
2(' Ii

I!
Ii
:1

;.~i :j
!I
I'Ii

.' )

ji
i:
Ii

j.
,I

;'.: :i

II
I;
,:
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A Thirt;y--nine.

-69.;.

2

3 time?

Q ~fuat is your principal business at this

A Realtor.

Q Have you in the past acted as rental agent

for Citizens Trust Company, now known as Citizens Trust

Bank, with respect to property?

A Yes, for their trust department.
9 Q Can you recall in what year it was that

10 you undertook thi.s employment for the bank?
II A I do not recall the yea~ we undertook the

12

13

m:llla.ge1nentof the units :i.ll question. He had them for

several years.

Q It's been some years ago, right?

A Yes.
Q Of course, the \mits we reference are over

in the north side of Portsmouth?

A Right; We~)ster AvenUl~ and Linden Avenue

area.

(l
\. In connection \"ith your employment, did you

21 tn2(~t \vith anyone ,1t the hank to he employed?

A Yes, I did, but I don't recall the

the initial meeting.

LESt IE F. lOLl.Y
cnUHT IlI:PClr"t:l."H

P(IH r'.':,',~()t I r It, VI q:~: t', It;") :'1',1 (1'.,
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'l'rustJ was it any different then with any other owners

that you were dealing with at that time. as far as your

~ahag8ment accounts that the firm handled.

of this yea.r..

a City business license to

part

very briefly tell the Court what

That was typi~al of most of the

Did you h<-1.ve

Yes.

And so far as the arrangel~nts with Citizens

Yes.

Yes; and we were told it had been sold.

You know that because your services were

The property has been sold -- at least.

Du:r.'inr.;tile period of time that your company

Do you know whetL(;~ror not the trust that

in vol ved wi th still OVJrlS that property?

Q

Q

A

A

A

A

Q

Q

A

Q

past year or the first

terminated?

the bank

commlssions?

that is my understanding -- it was sold at the end of this

had this management,

Ir --- -- ------------------P----~--.---.. - .. ----.--------------.---.------- ----.------------ ..---....• --.-.---.--.-----.-.----- ..--.-

, I' Q At that time were you engaged in managing

2 I property. for other people in and about Portsmouth ?(;

, II

II
II
i

5 I conduct that business?
I
I

c i
II

7 II
Ii

8 II
II

i f3crvLcer; were pcrfor.ncd by you or YOIl~(' company or the,.~~I
I
i employees of ~'ol.lr compnny, wIth I'N;pect to the property •. I
i

,"-,

-r, Virtually full services. as far as operatio'l

._,_ •. __ . __ ._M'.' ---. • •• -.. -ft8---- - -- --- .... ---._--._----------------_ ...--_._.-_ ... --_._.- -_.--------------_._---- ---'-"
LFSLlE F. JOLl.Y
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We were in a position we would pay

vfuich ones; would it have been bills that

During this per~od of time, did your

I believe they paid the tax bills, but I

Did your COl!lp~"ny dctcrmlne and undertake

And sue the tenant for the rent due?

And replace the tenants'?

Yes.

Yes.

Yes.

Some disbursements were made by the trustt

A

Q

A

Q

Q

A

Q

Ir--' - --- _.. ..---_._------._._ _.-.-_ -_._-.._ _-_ _.._ _--_..- __ _ - "-' _._--..._---.._- - __._ _--_ ..__.._..

il and !i'lanagemen t of the property, l'Jere performed by our
Ii

/. Ii company.

I

'

3 del'Jartment.

11

4 II
" I, got mailed dix'ee tly to them?

I:
G I:

ji

11 am really not sure.,!
IiIi any bills that Hould come to us, and the only thing that

II
9 II would be paid b:,' the bank \'Jould be those

10 il to go cU:r'cctly to them. It l'1Ould be much the same

i
\, I you \'wuld have if you had a single-family horne .-- the owne

II"Ii may be payIng hi" rcal e"tate taxes or the mortgage and

.13!! the owner usually receives the bills.
Ii

14 Ii
Ii

I" ,: company place the tenant?
1/
II
ii

t 6 II

HI:
1"1 l!

Ii
II,

19 Ii
j
I!

19 I;.,
ii

20 Ii
Ir
1;

;~ 1 i:
Ii

.....
~i
"

any ncce s sary 1'Cpairs, maintt::nan e(-;: 'f

"•• I
'. I;

I:
I:

'I
I.

A

haJIV!:lY~i?

Yc::; •

\'illat ,J!JUHt ,j.:U1-.1.torlal ~;(:r\T.icefi 1'01' the

I;
,'.

U'.(,UE f. JOLLY
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the garbage canS had been put on the street,

if any were there for

In [,eneral, tllo:Je trades

it \'Jas empJ.oyees of C. Roy

arrangements

'.Chat 's r:Lght.

In Bpc~cifj-c, you had no plumbers?

r~jostins tCil1GeS

Whose services did. you use for that?

\'}e did tha t .

Say, if a tenant left and the apartment

vIe had an employee Hho i'lould check to make

Or outside services, like mowing grass?

Hhat

Yes.

Yes; we provided th(J::.~e service::;.

A

Q

Q

A

Q

A

Q

A

Q

A
'1--..'-

\ II
!I
II
II

2 :I
IiII
dI:,!

4 I:
"I'Ii,. ,: dlspos:t tion of garbalT,e '?
il

6 il
I:
Ii

-I I!Ii sure

Ii
I; Ii empti.ed and put bacl~, and the area "'!as cJJ~an.

Ii
it

'l Ii
'0 I! needed to be cleaned and painted) v:llo di.d that?

Ii
Ii

1 \ Ii
d
!i
I'
jl

\;~ 1!
I!

\" Ii.,'
14 11 Kelley; for specialized work ~e would use outside people.

Ii:,!

For :i.nstance. if service v.:as needed on the heatinp
: systelil.

10 Ii' " ~
q

15 I: v;e Hould call the appropriate people.
11

11 !:
I!
I!

\ r Ii. Ii
ii that r'equj.re licensinG a:re the ones \']C c2ill in from the

1'1 Ii

q
;,<, ii old~~:;ide•

I:
"
"I'

z' :j
l'

1\.s you \'lent through a month and had any

s~~rv.ices rendered Ly your people t and you had services of

j. ,1 paJII tel' or pI UlntJ 01', Hllat happ-:med ::1::::. far rL;S YOUT' charges

fOI' tile lilajnt(~nCln(~e r:1111i tIle plu1n1)Cl';J' 1:1113 and \'ihat-havc-
,'.1

you?

Li<.l.I" I. JO; \ Y
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Yes; a commission was deducted,

Outlining the charges by yourself and the

The net proceeds were forwarded to the bank,

'l'he rents were received by our office.

rl'hey ,.wre paJ.d froll1 our office.

Then what would you do?

1'lhat h2.ppcncc1 to the rents?

statement outlining the d:l.sl)urscrnents.

Q How, you. have mentioned that you lmow the

A We did not.

A Yesi aJ.ong vrith the statement that had been

Q Did you have any other property, other than

A

A

Q

Q And havJ.ng the gross rents and having paid

C:Lt:izcns 'J.')'u:.>tpaid the LLXC::,. Did the water bLl.h, go

COInlilission i.n agreement \'Jith the bank?

A

Q

A

along with a

Q

for Citizens Trust Dank?

n:d.ntenance and so fo:~th?

out the varioLU> charge::> and costs s did you talce a

II th:L:3 belonging to the Fr'G.ncis Hhltlock estate, in hand
1', I:

1 ~ !I
Ii
1\ paid.

14 Ii
I:
Ii
"I:~~. ,
I',II:

I'
Ii

17 I',I
q
:1

l~, !I
if
I'~l

1'1 i

I:
I:
i;

,,' I'

to them?

A I do not recall. Mrs. GjJlt~m, who is with

U;J toilay) pro;)ahly \\iould be rnore fam:i.li,ll' Hi th that than I

urn.

Q 'nlCY had insurance to pay every year?

.. - . ..__~'_. - .. ..__.._._._. I

101
• " I: : .~. r, :. ,. I ",
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A Yc s.

Anst:H~::r'counsell s

Q I'll'. l\cllcy, :i.n who:;e IHlmr:; dld you do all

qup.stion~; •

Q You did that '?

A That's correct.

A Right; Health Department inspection.

Q Who took care of that?

Q At one time during this period th8.t your

Q And also dl.sbursed the checks for those

A rl'hat is tLe funct.ion of our company.

A

E Xl\ r.ll rJT~:D I~Y ].11\. '],A Y LOE :

collected?

charges, and I assume, deducted it out of the rent

unc1(:':t' the ordinances vlhcre the apartmen ts, be fore they can

com})~U1Yhad the manaGement of those apartI1ents, the City

put :i..nto e ffec t, and it's s ti 11 ~n e free t, some procedures

be rented to a new ten~nt, have to be jnspected?

paid it, as far as the writing of tIle check is concerned.

;~ 1

i: thc::.;e ac tl vi t:i.c8) such as uheu D. court cas (? cam8 up, \'/US

it Cit:Ly,cns Trust v. John LTone~:;or C. Hoy Kelley v. John

Actu.ally, 1 belIeve j t 's C. Hoy Kelley vel,suj
.• '.~ _ •• _.. ' . •.. • ••.•. 1

102
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lease dated Nay 7, 1974~ for Apartment D, at 16 Linden

.--..-.--.-- -------t-o 3

is the month to month apartment

U:'::L1E r. JOLLY

'1'his

And the owner was Citizens Trust?

And. I show you this document \'lhichappears

Do your reco.X'dsre fleet that?

c. Roy Kelley was shown on it as the agent

Yes.

That's right.

How about your leases) \'lerethey C. Roy

And that again refers to you as the agent,

'l'hatI S correct,

A

Q

Q

A

Q

A

Q

A

Q

A

on the leaaes, not the owner.

il' -----..-._.-..- .--- .- _ ~_ -" --.._ --_._-. - ._--- ' .._ --,,,'-'- _ ..
,I J'ohn Jones.
II

2" I,ll
~ I'm mak.:i.ng that statement, and f1rs. Gilliam

.11. C811 snS\ier the question better than I can. She Just told
,I
Ii me a little while ago that the cases were handled in that
II

G i manner,
I
I

I',I
'i~!i Kelley or \'lerethey Citizens 'I'rustCompany"'
'IL
il
Ii
'I

10 Ii

" I!
Ii

12 II
I

13 i

I. ,I t6'b~ 5. and ask you if you recognize that as a lease

,I bet\lleenthe Citiznes Trus1; Company and a gj.ven individual,~ I
I Of one of the apartments that is in issue today?

If. I

171
I

Ii,
lB i

I ~I ,I A ven ue •

" II
I'!,I and Citizens Trust as the owner of the property?

21 i!
!I
il

7.i i,
I'

i: Q And in rec;a:t'd~; to the services which you

" Ii provIded, di.d you pay a tax on the busi.nel'S of ,'enting
I" Ij

Ii
I: res:i.dentlal jH'OPCl'ty In tile amount of twulvc dollar::.; on

;", Ii
II



O'

IvlH. YJ0LLEY - CHO;)S - BY r.m. 'l'I\.YLOE
.. " ..~-. '--'.~._,- - ._-"--' ._--~...- •..•...._ .•.... "._._._- ..... -_ ....~. " .. "-."-"-' - ..... __ .... -." ...__ .'-~._--_._- ._- .,_ .._--_.

behalf of Cj_t L~ens 'l'rus t Company?

A I do llot recall from my ovm records when or

what taxcG were paid.

Q Would you, in the ord:lnary course of your

busincGs, pay the tax of rentinG residential property

license ~f you are the agent?

A Yes.

Q You \'iould pay it in the normal course of

-76-

the Oi'iner'.

A Yes; as would any other' tax be charged to

Q '1'1115 is very important: I ask you ''1r\f:~ther

(2 So Citizens 'Erust Company, in your normal

procedure, ,'wuln have been charged the tax 01' tvw 1ve

serv.icCf) s the ::;(1llle 0.:~rvices \.,hich you handled for the

dollars for the tax of renting rcsidentjal property?

you have a number of pcoplc: "Jllich you are the rental

agcn t fo:c> a number of f.LrJilS wh:icl1 you halldle tho same

ii
"ii YOUI' busines::>.?

Ii
1(, Ii A No. He would disbur:,e the funds on the

ii

\,!i ae count of the owner. It would be a charge to the
I'
I!,:, I' OVInc)r.

Ii
1J 'I

ii
!I

\ 4 Ii
"Ii
I,

". ii
I',I
"

, f H

"'iI'II
11 H

I'
II;i

\ [, L
Ii
I'
!!

H :j
I,

"
"tl

Ll.' l!
!:
i'
I'

::'I i~

A IJould you 111w to define a "n umber"?
i
I,

'.' I;
I.

I'
I,

Q

1\

11;';lIF f. JOLLY

I
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residential property?

A That's correct.

Edgefield Apartment~?

I'

Yes, there are others.

Q Can I go on: Are there not more than

A

Q And you are in the business of managing

Q Are you in the business of renting residenti 1

A Vie manage reshlential property for others.

Q Are you in the business of renting

apartlllentBfor people as a real estate broker?

property?

residential property -- you say you handle the operatingi
11 !

j
I

'2 i and management -- are you in the business of renting
,I

13 il
14

MR. LIVESAY: I ~ould make this
I

1 ~ I

!
I
i1 ~ ,

i
,1

17 j!

I

objection. He is asking him perhaps

for a legal conclusion.

A That's what bothers me in my answer --

I
1 & ~

I'In not sure my definition of being in the business is the

and you ean establish perhaps --

same definition you are seeking.d,,, Ij

ii
,,(, I,,. 'I

Ii
.~ 1 j :

. '

I,m. '1'AY:LOE :.._-------_ . 'l'hat IS

1 can tell you what we d

been

I
.';': :

establ:i~)hcd, and I' Tn not going to

go 1nto :Lt.

Q It can be sajd that you pay a license tax

on managinG and operatinG apartments and ocinr; a real esta e "

I
! .."

l05
,,
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J'vlH. 'N...YLOE:

front of lne.

at the end of' the month.

You ju:>t deducted

: ~.' '1 .'

You said you didn't know?

I don't remember.

In fact, I believe it was paid for some

you didn't pay the twelve dollars a month fee?

rl'I-iE COUH'J.':

Q

A

It.

A Yes. We have a City and State license for

A Yes; the same as any other charges.

Q You said in the norm.:llcourse of ousin(]ss,

It. 'rhat's right; from the paywent to the mmer

it from your rentals?

Q Do you have a license -- and you have

Q Did you not, over the perlod of time, pay

period of time, but I'm Garry, I don't have the facts in

that \-vouldbe charged baek to Citlzcns 'I'rust?

alrearJy answered that you did not have a license on

behalf of Citizens 'l'ru8tfor the renting of I'esidenth~l

perfOlTIing tho~e services.

property

a check over to CJt:i.zen:; 'J'l'u:;t Bank uver tho amount of

Ii
deduct:J.on:3 tllat you made; \'ia~;n't t;1)('1'<: a pruf.i.t renli:7.cd'?

I
.': :

I qucstJon whether' there wa::3 a p:l"of:i t reali:t.ed after oUler

Lf'~;!..IF r . .lOLL Y

-...-.-----..------.r06
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it's signed by a representative of C. Roy Kelley Realty

Did you

No further

You didntt have

Yes, I did.

REDIW~CT EXAf-.'lINATION

But thatts not within your personal knowledg ?

Mr. KelleYJ you were asked about court case0.

No.

Not that I know of.

The leane was signed by the resident and

'r1\YLOE:

A

A

que::...;tions.

A

this marked as an exhibit.

liiE.. LIVESAY:

r/iH. 'J:'AYLOE:

intend to?

Q

I"" .. -.... - -- -_ --. .. - -- .. - - -- -.- - ..-- -.- - -.- .. - ..--- .. -.-----
II cxpew-.:cs rcLi.llng to the property.

2 IIQ
I'

, II
4 II

II
~ II

il

ii
G Ii

I:
!I EXJ\JllNED BY rim. LIVESAY:!i -------- ..- ..--.--

B I!
Ii

(' 11 Did anybody from Cit :i.zerw'l'rustever go to court that you
Ii
I'10 .1 l<nm'j of?
II

11 Ii
II

t;' II Q Did anybody from Citizens 'l'rustever sign

131i one of these lease::..~ that ;you know of-?
. Ii

Ii
1-4 Ii

Ii,~) II

Ii
Ii

1'; Ii
1 7 ~I

Ii
Ii

", Ii
i

Company.

J'.111. LIVE;)1\. Y:-....•_- ...~~~....._.. ..•......_ •....~

Q Hot: liy thc~ bank?

Ii :)th:i.nr: d:i,ffcr.'entor un U~;nal about that

~;it;u.:ttion of go:i.ng to eourt ox' [;ignJng the leases or anytlJi'lg'?

I
itSLlE-;::-~~)'LLY-"'-- .-- ..... -- ..._- .---- ..--- -'''---1'07

l"";~ ,!'.j :.'-'i! \ 1~'-:I!'.,i/\ .•••-1 ;~:.~.
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Exh:i.bit1.

evidence and identified as Defendant's

I might

It \"ould

Then the

Is this

Was this way of collecting

sir.

Very well.

Very well.

It is one of the

Yes,

'The lease of'

offered by the defense?

'l'hisroutine \Ilouldbe normal.

in

I'1y qU(~s tion was:

110.

Kelley

A

urdt s.

Mr.

'rIlE counT:

I,m. LIV.~:SAY :_ ..-.._---._-_ .._ ..•_-_.-

.
.. _._.•..•. __ .••. ..•. _••.. .__ .__ ._ ••. ._ •....• ..•..•.•. _ .•.•...• _._ .. , •..• _ __ .• .JJ.. . ' _

lease relative to this particular

lease will be received and admitted into

property in question?

in the resicicnt:'La1.

an owner's signa ture as opposed to the \'lay\';ehandle it

Q

be an exception if we had the owner on the lease.

any different from other property you managed?

relate in the commercial area, almost always you have

MR. LIVESI."Y:".-..-,~---.,.."",_.

rentals not paid or this way of sJ_gning leases, was that

13

Q III ,other \fjords, in tIle rc:,;:ldentlalthing,

,'"
the ar;tmt (].IJC~.; the \'JhoJe thing; OUICl'wJ:lC, jt woule!

.. ;

A '.l'lw.t':.> ri[;ht, becauE;C' of the :cepct:Lt.;ive

._._ ••• • ••• __ •••• _ "~.' ''9' '_'.'_'

. 108



residential units. Do you Imow if that was paid under

protest on advice of counsel?

Q And for tbe record, 110\1 old are you?

109

\'Jhat is

No questions.

No further

I F.SU[: F. JOLI. Y

ahlays a painful question.

* * * * i~ * * * *

'l'rust Officer, Ci.tizens 'rrust Bank.

A Forty-nine.

I\.

Q That's

Q State your name, pleafie.

DIEECT EXArUNATION

A Joyce H. DeBerry.

and testified as follows:

been first duly sworn, was examined

JOYCE H. DeBERRY, Witness called by

Attorney for the Petit.ioner, having

A I do not recall.

questions.

MH. '1:AYLOE:

r,m. LIVESAY:---------

employment?YOU!.~

~, I:
j:
:1

CUlll,: !1( t'i.~nrl'r~

1'('Ii I '.•"'1ill' ;) I, VI f?,O;: r•• l/ •• ;' '\ '/(}~;
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trust department of that bank?

have to pay any City license taxes that you know of?

A

Q

A

Q

A

Q

Hight.

How long have you been associated \'Iith the

Since about 1962.

Is the trust department a .part of the bank

Yes) it is.

Does the trust department or the bank itself

:-

A rEhe bank auditor Hould do that.

Q In connection with the specific property

Q Do you take care of paying the tax on the

Not that I know of.A

stockholders to the City?

involved, and if I may move it along just a little bit.

is it true that one Francis, li'-r-a-n-c.-i-s.a male,

Q No\'l,at the tjmc that that occurred back in

E. Hhitlock died back in 1962 and under his will probated

in the Circuit Court of the City of Portsmouth, the old

Circuit Court of the City of Portsmouth) made the trust

department; of your bank the trustee under a Trust A and

a 'I'rust B?

A '}'11a t 's cor-rect.

Lt:SLlE F, JOllY
(." l.'~I! P r r~1"1.1.1II r 1.I~ 110



MRS. DeBERRY - DIRECT - BY MR. LIVESAY -83-

the bank received as trustee of these apartments?

We had stock in Dunn & Whitlock, Incorporated.

happened to these particular units of apartments?

We had no ~wnership of the 'apartments.

In other words, at the time he died, the

~Jhat if anything happened to that

In the trust.

And upon dissolution, what if anything

In 1969 the corporation was dissolved~

An agreement between interested parties

A

Q

A

Q

A

Q

A

rr---.------.---- ....----.--- .-------- ..- ...._.--.....---.------.-....-----.-- ...----------.------.
1 Ii t 62, do you knovi what the nature of ovmership, if any,,

I
2 I

I,

. II
If

5 II
II

6 II stock passed into the trust?
I
j,
1
I

8 i

I
y I corporation?

"I
11 ,i

I
I

12 I

I
13 II

, 4 the bank took over the apartments in place of the stock

15 i
I
I

15 I

17j

I
18 I
19 I
2(,1!

2' I!. I:

, I:
•. ,. I

;
I

.'- I
I

24 i
I

;'" I
I
I
I.

as .an investment.

Q Are you saying, in other words, that the

distribution and dissolution to the trust was the

apartments?

A ~hatrs right.

Q And someone else who owned stock perhaps

got something else from the corporation?

A 'l'hatt s correct. \'/e have an agreement that

stipulates

Q llil0 got what?

A Yes.

.--_.._- _-_.._.._._.__._-----j
U~;L1t F.JOLLY

1
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I I Q So at that time the trust department, instea'

2 of owning stock in a corporation, then became owner of

were sold?

with that?

A That's correct.

Yes.A

Q All right. Now, before I forget it, you

Q Are you familiar with that?

A I knew he was in charge of it, yes.

A That's right.

Q You heard Mr. Kelley say his company was

these apartments?

engaged to take over the management. Are you familiar

have also heard him testify that the subject apartments

14

I
j

l~, ,I
I
I

lJj J,
I
I

17 I
I
I
I

1 R I
I
i
i

10 i

20 1

21 II
Ii

:? •~ j ;

!

Q Ari~ once again, to perhaps speed it along

a little bit, there appears of record jn De~d Book 685,
a deed from your bank to one Berniece. Pilzer, of

certain property. Is that the person whom you sold it
to'?

A Yes.

Q And that deed 1a dated May 21, '76?
A Yes.

Q Is that about the same time Nr. Kelley's

corpora tio!l was rel:leveclof any dut:les?

A That's correct •
.. ----- ..--.,.-.---- -- -- _._.-.._ _.. _.. . .__. .. ._.,_ _._.,_"_.. J
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Mns. DcBERHY - DIHECT - BY tm. LIVESAY -85-

that the bank disposed of this asset .•what was its status
,-

insofar as the trust departlnent of the bank t'1asconcerned?

From approximately 1971 through the timeQ
.r----------- ... 0'---'-' ••.. -.---- •• -- •••. -- ••~ ----.----.- •.. -- •• ---- ••••• ---- .. -- ---.---- - ..• - --.- ... -.-.-------.-,--.- --------

I I
I

2 I
II

I

i

,:.
I

/
A It was an investment •.

Q Did the trust have other investments?

A Yes.

Q Of what nature?

A Stocks, savings ,lCCOU1'lts.

Q Did the bank have any procedure or any

committee or any routine for review of investments held

in trust'?

A Yes. We have a trust committee that meets

once a month.

Q vIith connec tion vii th the trw.,t under

Mr. Whitlock's, did it review all the investment. stocks.

et cetera?

A Yes.

Q And make any changes it thought proper?

A That's right.

Q I would assume, and I will ask you if there

came a point when the bank's committee and the trust

department determined that the o\'mership of the apartments

\,:,,1"; not to the be:,t intcre~;t of the trust '!

Ii

"I'
I

?" I
i

I

A

Q

'l'i]at 'E; correct •.

And that cau~cd t~e sale?

u:S 1.I E F. J 0 L L Y
C()iJH"r H~:f"'onT '" H
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A Hight.

Q Up to that point, when the property was

sold. tell us just what time. labor and attention, if any,

the employees of the trust department put into renting

these residential units?

A We put no time in the renting at all.

Q There has been some testimony that tax

bills were mailed to you quarterly?

A Yes. We ~aid anything that was mailed to

us direct.

';'86-

, I

.,
i'

;~;~ : I

Q And I think the teitimony was also that

water bills came to you direct?

A That's correct.

Q And I think there were some questions about

paying the deed of trust. \'lasthat money borrowed from

someone?

A We borrowed money from the bank when we

took the apartment~ over, to get it in rentable condition.

Q And paid that back out of the moneys

l\lr.l~elley gave you?

A Yes ..
Q Vlhat about insurance, ho." often did you pay

Once a year .

You have been pay:ing:real estate taxa:, every

"'1'
!

. i
"I

!
." i

i

on in;:;urance?

A

, LESLIF f, JOLLY 114
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r----- ---.---------...------ ---------- ----------------------.-- ....--.---- - --;-.--------------------
I quarter and Hater bills every month? .,

-87-

A No.

A Hight.

A C. Roy Kelley.

\-Jhoplaced tlle-tenants?

C. Roy Kelley.

Who chose the tenants?

Who signed the leases?

They did.

C. Roy Kelley.

Hllo threw them out if they didn't pay, or

A I think the 'dater bill came every two months
Q And the insurance every year?

A Yes.

Q Can you think of any other checks?

A He paid one electric bill once a month.

A

Q

A

Q

Q It came to you so you paid it direct?

A

Q Who paid all other charges or expenditures

Q

Q

A They/did, we hope.

Q Did anybody from the bank do any kind of

sure anyway, we had an electric bill.

It was~ I a8sume, for the halls and so forth -- I'm not

on the property?

took them to court to malw them pay?

maJntenance?

LESLIE F. JOLLY

_._-_ " -,-.- _--- .. - .. -._._- ..-.----~-.--_._._-._-_ ..__ _---- ._-._ .. 115
("()ur;': ;{l~'()r~ ;-•.r"
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"'. 1 Q You heard Mr. Kelley testify that orice a

month there would be a statement to the bank forservlces

3 performed by his personnel and outside contractors and

rent collected and the net paid to the bank?
I

~ I
I

r, i

I
7 I

I
e II

II
I

9 I
I

10 'I
,

II I
,
i

12 I
I
I

13 I

A That's correct.

Q And of course, you had to put that check

into the proper account at the bank?

A r1'heincome account. rl'herewere times when

we did not have any, though, any income.

Q Are you saying that sometimes --

A The expenses exceeded the income.

Was that most of

the time?

.1

14
Well, along the last few years, yes. I

income for the beneficiaries.

r,m. LIVESAY:

consideration what we were paying out, there was no

only one?was the'l'11is

I do not believe so at this time.

trustee under the Whitlock, will, did the

During this period of time that the bank

• _•. ' _._, ,. ••__ ,•. _.•• _.. ••~. *••__ '._ •••••.•• _ • •__ ••_._ • ..•• _.__ •• •._~._ •. _. •.• __ ., ••• __ •• __ * • ..1

A

Q

Q

bank have any -- the trust department of the bank -- have

\'louldn'tsay most of the time, but \vhen we took' into

I
I? i

I
I VlaS acting as

20 II
2\ II

Ii
il

2.~ II . any other residential l"ental properties it \'laS managing

2' Ii for anybody or had in the trust department in any \'Jay?
il
Ii
I'

••• j ;/

I::i

;", I!
Il
iI..__._ .

U-:SLI:: r. JOLLY
COt.J t'll- r~FPonTE'~ 116
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I I A 'l'hat's right.

THE caUR'r: Tha t \'las the-------
only property you all were involved

11

in?

A Vie have real estate, but most of it is

dividends by the beneficj.aries.

Q In other words~ you are saying

A I forgot. We do have one piece of

commercial property.

Q I think you were trying to explain the bank

t 2
~omeone may have left a home in a trust, but occupied by

t 3 the w:ldow?

it?

A 'rhat's right.

I. [ S ,.. I" F. Ic) \. L Y

l'ight.'1'1'1 a t I ~)

A ~(,hat's right. I sa:Ld we had one piece of

Q In that case, you are not renting it or

I.assume you take in what the decedent leave

that correct,

and treat all of the Jnvcstll1cntsto periodJ..creview; is

the trust departlflent,we have only had half interest in it

interest in it, but most of the time we have had that in

commercial property. At this time \':e do have a v.,rhole

managing it; it's up to the life tenant to take care of

r'(!~'l ,.;",~():.";'! \/'f;'Clf',il.\ ;-:"l.'["l'.:.
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,[-_ .._. __ .._. __ ._. __ . -_ .._- -----_ ..__ ._-_. ----~ ... ------------- - •. -- -------_._-----------_._---_ .._---
Q \Jhether it's real estate, stocks, bonds?

2 A fl'hat'sright. The investment committee

A That's right.

CROSS-EXAI'UN NI' ION

the trust?

Your Honor,f'JH. 'I'AYLOE:

A \'Jell,I guess 11l0E;tprudent investments woul
.----.._--.- ..-.------.-- ---..-_ ---- ------- "rr8

lY;liE F.JOLLY

Q You made the statement that there were

A ':Pherental agent, right.

through.

of these question, as far as we

Q Isn't it true that C. ~oy Kelley Realty

I might say, upon the answering

are concerned, we are not going to

been presented and we will be

Q Would it be true that this particular asset

present a caGe. The case will have

i.wme periods of' time when no income was produced. Isn't

two buildings of rental property?

tha t 8. ri~:;)(t.hat the tpus t departlnent runs as trus tee

i'lith any a~)sets acquired oS the tl'wjtee?

Company was the agent for the trustee in regards to these

received no d:Lfferent attention than any other asset of

handles all investments.

EXAMINED BY MR. KATZ:•..•...-.-- - . -_. ._.



MRS. DeBERRY - CHOSS - BY MH. KA'rZ
------- .__ ._ .._----_._----_. __._-----_ .._-_._------------------,

-91-
be silver, and that is safe enough to have income.

;>. Q But this was an asset that the trustee

3 acquired through some other means than the will?

4 A We acquired it because it was the only

asset that was of any value at the time of the dissolution
5 I
6 of the corporation. Vie would not have gone out and

7 purchased it.

Q Isn't it true that this asset was not sold'

9 until 1976, some six years later?
"1

10 A That's right, but not because we didn't

, , Viant to.

, ;>. Q You sa1d seven years after -- I thought the

, 5

man died in '62?

A He died in '62, but we dissolved the

corporation and took it over in '69, the rental property.

16
Q For the information of the court, prior to

I 1969, one of the assets of the estate was stock in the
17

Whitlock-Dunn Corporation?

A That's correct.

was still operating; is that not correct?

[-11'. ':Jhitlock' s death, he was the key man and there was

invol ved in and they were runn:ing it together, and after

It was what Jill'. \Vhitlock 'vIas

\'111ichwas a viable corporation that Mr. Dunn

Whitlock-Dunn was incorporated, was of couriA

Q
20

n I!

" IiI
I a business that we took.

?:' !

I
i

:: I
,_.--. - - .. -.- ..-- --.- --...... ..- -- .. ---- .'-"'- ."~-l;:~I.-I-~'~-~~;-~-L~ -' .-_.-- ..---.---- _ ..--...-...-------------r19
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take it over and it's poured into the corpus of the trust?

portfolio of this stock and the two accounts?

you acquired; then isn't it true that whatever the

f/lHS. DeBERRY - CHOSS - BY jVJR. KNfZ

.1

. -92-

Acquiring anything we could get of any

Based on the d~cision, you took the assets

A

Q

business the decedent was in, the trust department does

: r-~::::n::~m::~;:::i:::~::i::m::;'i~d~::~t~::n:::e~~t
I .1; ,~(S\

3 I Q So the decision was made to in-vest the
I

, II
5 I

'I6 I value.
I
I
I

8 I
I
!I

P I
10 :

11 A 'l'hat's correct •.

A You take over the assets of the decedent if

Q Eacll monthly report that came to you or to

Q And that's true in all cases, regardless of

120LES!.IE F. JOLl Y

A That's correct.

Q These records over here on the table in

A I did not ravieN them. 'J'heother trust

front of you, they basically represent all of the reports

property?

whether that was a rental business or renting.residential

and dealings in regards to those two buildings for the

it was i.nhis name, and we are named executor •.

seven-year period; is that not correct?

the trust department, was not t im,~~anel attention spent
/

reviewing the reports?

c()u:n I~EPOHTt::H

r'()f<Ts".~ntl'l ,.l. VIF<GINIA ?:170~.
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I officer who handled investments would review them as he

-93-

2 did any investment.

..... ;...

trust officers worked on this estate?

as an asset of the trust?

I was not a

lie \>[QuId have been the one eo{',nlzant and ,'''',, I
.....-"'-'.---- ---- -----..----- _..-.- ----..---..-..--..- --..--~-2-r-'

LE~;I.l[: •..JO:.LY

Q

A I can f t remember, but I believe he met with'

AAs I just explained, he reviewed it as he

Q Your rental agent did not have the decision

Q It is my understanding that you "'lere'the

Q \tn-iat\-lUS the function of the other trust

Q Did he only act under the autho~ity given

A 'rhe trust committee.

A No. My job as administrator, all I did was

make sure the income was put in the right place and the

member of the trust C01mnlttee at that time.

administrator, so there was a two-fold, two different

decision that was made by the trust department?

cUd any inves tmen t , you knovl, when the reports came in,

)

as to the buying or selling of this property; this was a

the total trust cOTJ1Jnitteeat the time.

reports were disbursed to the beneficiaries.

officer in relationship to this residential rental properti

"he", I mean your rental agent.

him by the troust cornrnittee or the trustee'? Hhen I say

he checked them to see i_ f they 'Jere correc t.

C() l J .'~ ~ r.~r f ''':h~1Eq .



MRS. DeBERRY - CROSS - BY MR. KATZ
Ir -._-.-.-_.--.-- ----.-.------.-.--..---..--.-- -- -..---------.-----.---.--..-.-..--.------ -.------.--.
II gave attention to the day to day reported Operations?

Ii A Tha t 's right. fI1yduty \"lasto inform him

\'1henthere was not money sufficient tq handle it.

A It's the will of Francis E. Whitlock.

Trust?

Q I'll'. Pruden was a trust officer of the bank?

That was monthly

So that 'i'Jas

anyone item .~-monthly expensesNo

rl'HE COUWl.':

A

expenses '?

':['HE COUW!.':

outsj,de of normal operating expenses '?

A Yes. We make annual reports.

Q Were reports also made to the Cestui Que

A I found a letter in my file. dated in

Q Was there a one hundred dollar limit placed

Q And that was in December of '75. Would you

A That's right.

on the agent?

excess of a hundred dollars. to contact the tr~st departme t.

December, stating that if there were any expenses in

examine this docwnent, please?

alvmys exceeded one hundred dollart:;.

At the time we were greatly overdrawn, and

he put a limi t on it fo:r' anyone large eXptm~;e, other than

tbe regular operatinG expenses, any large repair, I assume

.- -- -..- - --.-- --._-_- - -- --1----
LF$lIr r. JOLL Y 22
C()UH r r~~:F'UI~ ft.11



MHS. DeBERRY - CHOSS - BY MH. KNl'Z -95-
is what he meant. I have a copy of the letter. You can

see it if you would like.

Q Durin8 the operation of these buildings~

were not in some units furniture provided and appliances?

A I would have to refer that to Mr. Kelley.

When we got personal property tax forms, I would send them.

to him.

Q If I told you in those files there were

bills for refrigerators and replacement for appliances~

would that surprise you?

A No, it would not.

Q And all of those bills Viere forwarded with

the monthly reports?

A Yes. I believe what you saw was the

original reports Hr. l'~elleyeave us after he terminated.

~.~!._KA'l'Z: Vie would like to

introduce this. It's the will of

Franc~s E. Whitlock.

THE COURT: The will of

the copy of the will of Francis E.

Vlhitlock will be received and ndmitted

into eviderlec arid .lder1tifiecl a.s

.,

,./
'!
", I

i
i

Defendant's Exhibit No.2.

L[';:.lf: F. .lOLLY 123
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HEDIHEc'r EXf\.f.]It'JfI.'rION

2 EXAMINED BY MR. LIVE~~Y:
3 Q Mr. Katz has talked to you in terms of a

41
I
I

I
f> I

I
I

u I

I
I

7 ;
I
I

decedent leaving you a business, and I think you tried to

ans"'lerhim back with respect to assets on investments.

Is it reasonably prudent for a trustee to operate a going

business as a part of the trust?

A Yes.

A No.
Q \-Jhat\'Jouldbe your action "lith respect to a

capable to run it. We would have to consider each

124LESLIE r. JOl.LY

As far a8 the \'Jb:Ltlock-Dunn Corporation,

Get out of it as fast as possible.

Q

Q vfuat businesses if any do you operate?

A We do not have any businesses at this time.

Q Would it be prudent for the Citizens Trust

A No, we would not, unless we had someone

Q So then, you don't operate businesses. If

your trust department, you would operate it?

would have to be to the individual handling it, not us.

a man die s) running a business, and it gets' thrown into

going business if you didn't have this individual?

trust department to operate a going business?

when it was operating, you had Mr. Dunn operating. it until

account, but unless there was someone fully competent. it

'1
10 I
" ,I

I,
'I

12

i
1 ~ Ii
14 !

I
I

1~ I

I
I

16 i
I

17 I

I
1A !

"I'9 I
i

C(.ll) n i f.( t.ro(;f-<Tr::r~

por, :; ~1(.'lJ'rl' v I f.((:' I N I /\, '73 7{)r,



1'lR~. DeBEHHY - REDIPJ~CT - BY MR. LIVESAY -97-
r[--------------- ------------------- ------- ----------------------

I '69? - '

A 1'hat's correct.

3 Q In other words, if it took management of

4 these apartments, he did it?

bank consider that they had in their department the

dissolution of Whitlock, did you consider -- did the

capability of managing the[:;eresidential units?

Yes. He did everything.A

Q Having cast upon the bank through the

10 A No, we did not. That's why we hired an

II I
I

12 I
1

13 i
1

!
i

14 I
I

15 q
I
I

16 I
I
i

17
1

I
I

1£' I
II

19 Ii
II
Ii
I

20 I]
"

~"ll
I'

?' !i

agent. We knew we were not capable of handling it.

Q Would it require that degree of time,

attention and labor that the trust department is not

eq~l~ped or willing to devote to an investment?

A Yes. it would.

Q Now, you infer that you had tried to dispose

of this particular asset of the trust prior to finding

Hrs. Pilzer. Do you know how long you have been trying to

get rid of that asset?

A Well, it was first discussed several years
/ago at the trust comrnittee. You vlOuld have to refer to th

mJnutes.

Q What would be the reason of getting rid of

that asset at that time?

I\. Decau~3l~Jt wat> not an income-producing asset.

LESLIE F. JOLLY
LC'U~{T Htf.'(lnfln

pt",ll"!: <"M n' t", :'1 VI n\.-,I ~..; I /l ';~_~-, 0<-'
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';'/,

I"lH:). ])eBEHRY - HEDH';l';C'.r - DY I'1R. LIVESAY

A Of course. th~re were times she received

money, but it was intermingled with her other assets.

It was not a good asset.

Q In making the annual reports to the widow

or deceden t, vlhoever it may be, did those reports re fer

to just this one investment or ~ll investments?

A All. We do an annual report that everything

that happens during the year, and during that time we give

her a report of her investment, an investment analysis.

No further

que~;tions.

RECROSS-EXAMINATION""'--_ .._-'''--
EXAMINED BY MR. TAYLOE:...•._-----_ .._ ..•..•

Q You state that you take the assets which ~

given estate gives you and you divest yourself if possible

if itts not a good investment?

A If possible.

Q In this particular case, you had a bad

inv(Jr,tme\lh t and you attempted to try to get rid of it over

that period of time'?

A That's correct.

Q 'rhis \-lould be true of a restaurant -- you

make a judgment \'lllCtherto ~3tay inbusincss or you could

• __• __ •••••• _.__ •••• _~_~.~~ __ •.•• .'_ ••••••. _~ •••_ •.••• ,__ ••• _o • .J

-98-
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Well. we had restaurants and we closed themA

.
T-'---" -- .---- - ... - ._--._-.-_ .. ------ --- -- -_._-- ----. _.--- -_ ..... -...- ..... ---- •.-,---

II close down? .

2 I
, immediately> because we "Tere not able to h::tndlethem.

Q You made that business judgment to close

A Yes.

A I can't answer that.

A night.

Regardless of

under the complete control and

officers of the Citizens Tru::>tBank,

A If he was in no way connected with the trust

what you call it, Mr. Kelley was

direction of the trust. clepartli1entand

'r'llE couwr:

Q But he wou],d be working on behalf of the

Q That would have been an asset of the bank

Q If you had a manager of a restaurant, who

them?

if the agent owned it?

over a period of years had been making money, might that

bank if the asset was in the trust department?

departmen t.

not have affected your decision?

~, I
II

~ i'III, I:

I!
II

9 II
I

I
, Q ,!

i!
, 1 I

I
1 < I

I

1 ~ i
I

I

,:

"

for us.

relative to the Whitlock estate?

A He was i'iorkingfor us, handling the asset

..- _ _----- -.-,_.- ---.-..--- -.-.-----lZ
Ir:;Lti: r:, .JOl.l. Y
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[
r-------------------------------.---------------------.-.-----_.-----.-------------

1 I _ THE ~OUHT: 'I'hewhole issue. _

2 ,I is whether or not the language of 0

I I the ordinance puts you or the bank

4 in the position of being an isolated

* * * * * * * * *

the City rests for today.

important points of the case.

We rest.

I think Your Honor

I hope so.

He rests, and

considering the other facets, which

instant of conducting businesst

MR. LIVESAY:

carries me to that ultimate determination

MR. 'l'AYLOE:

I have to make.

has put your finger on one of the

THE COUnT:....--_,--~-

I
I

~ I
I

6 Ii
II

-, 'I
Ii

8 I

I
I

I

j
j'

111

II
II

'
'2

II
13 II

II
I,

14 i
!

1 r. I

I
16 'I

!i
I

17!
:
i

___________-.1_2B __
LESLIE f, JOLl Y
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Company vs. City of Portsmouth.

proceedings of the hearing herein.

I further certify that the foregoing transcript

* * *n * * * * *

Given under my hand this 20th day of December 1976.

I, Leslie F. Jolly, RPR, hereby certify that I

of Portsmouth) Virginia, on the 13th day of December 1976,

is a true and accurate record of the testimony and other

at the time of the trial of the case of Citizens Trust

was the court reporter in the Circuit Court of the City

1

1
'---" -.' ,"-"."""-'--"---'-' .. _._---_ _. __ - .__ ._ _ _.__ ._._ _-----

2 I
3 Ii

I

4 I STATE OF VIRGINIA N.J.l LARGE,
I

II
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6 I
Ii
II
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II
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I
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I
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o
Present:, Carrico) Harrison) Cochran) Harman) Poff and Compton)

JJ.
CITY OF PORTSMOUTH

-VN Record No. 741178
OPINION BY JUSTICE GEORGE M. COCHRAN
Ri~hmond) Virginia) March 5, 1976

CITIZENS TRUST COMPANY)
TRUSTEE) ETC 0' ET AL.

FROM THE CIRCUIT COURT OF THE.CITY OF PORTSMOUTH
Robert F. McMurran) Judge

This appeal presents for our determination the question
i '.

of the validity of two local ordinances levying license taxes on
those engaged in the business of renting residential property.

On June 22~ 1971, City Council of the City of portsmouth
,adopted for the license tax year beginning May 1, 1972, and £o~

1
subsequent tax years, Ordinance No. 1971-52 , in which the

1 Ordinance No. 1971-52 provided:
.. ;

* * *.

"Section 87.1.
,!'& •

Rental of Reside~tial propeity.
"Every person engaged in the business of renting

residential property, including houses, apartments and dwelling
units shall pay an annual license tax of $50.00 for the first
four units and $12.00 for each additional unit in excess of four.'

./

***

"For the purposes of this section a person shall not
be deemed to be engaged in the business of renting residential
property in the City unless such person shall rent four or more
such residential units. The business of renting ho~ses) apar~:
ments or dwelling units as used in this section shall be con-
strued to mean the renting of buildings or portions thereof) each
designed for residential occupancy as a single d~.;ellingunit by
one family but not hotels) motels, mobile home parks) lodging
houses or boarding houses for which a license is othen~ise
required by this ordinance.1I



definitian af thase required to.pay the tax paralleled the
averly braad definitian invalidated by us in Krauss v. City af

2
Narfolk, 214 Va. 93, 197 S.E.2d 205 (1973). Subsequently, an
July 24, 1973, City Council amended the ardinance by adopting far
the tax year beginning May 1, 1973, and far subsequent ta~ ye~rs,

3 ,
Ordinance No.. 1973-97 , which incarparated the cammon law.
definitian af "engaged in business", set farth in 1<rauss, ~upra)
214 Va. at 95, 197 S.E.2d at 206-07. , '

Citizens Trust Campany, Trustee, and tt-1e1veather tax-
payers filed in the trial caurt, under the p~avisions' of Cade

2 In Krauss the ardinance pravided that'a
rented four ar mare dwelling units was "deemed to.
the business" of renting such praperty.

3 Ordinance No.. 1973-91 provided:

* * *

person who.
be engaged in

'.

"Section 87.1. Rental of residential praperty.
"Every persan engaged in the business af renting

residential praperty, including houses, apartments and. dwelling
units, shall pay an annual license tax af $12,!,OOfor each::such .'
unit. •.. ...

IIFor the purpases af'this sectian" the phrase
'engaged in business' shall mean a caurse af dealing which
requires the time, attention and labar: of the person so.engaged
far the purpase af earning a livelihood ar 'profit and ,implies a
cantinuous and regular course of dealing) rather than an
irregular or isalated transaction. The business af renting
houses, apartments ar dto1ellingunits as used in this sectian
shall be canstr.ued to.mean the renting af buildings or portiQns
thereaf, each designed far residential accupancy as a single' .
dwelling unit by one family but not hotels) motels) mobile hame.
parks) lodging houses ar boarding houses for which a license is
athe~ise required by this ordinance."

* * *



Itecord
Flo. 741178 ~ 58-1145, their petitions to correct alleged erroneous 1icen~e

ta~ assessments. The taxpayers, alleging that both the 1971 and
the ~973 ordinances were invalid, sought refunds, with interest,
of taxes which they had paid thereunder. The trial ~ourt)
concluding that Krauss was controlling, ruled in favor of the
taxpayers. By final orders the court restrained the city and its
officials from collect;ng from these taxpayers any taxes under .

. ( the ordinances, and directed that refunds be made, with interest
and costs, of taxes previously paid by them •..Upon the petition
of the city, filed pursuant to Rule 5:23, we granted it a.writ of

4
error to all but one of the judgment orders, and ~he matter. was
briefed and argued before us as a consolidated appeal.

The city enjoys the broad license taxing powers. granted
5 .

to local governing bodies by the General Asserobly•. We recogniz-
ed in Krauss that a city has been delegated the power to leVy
license taxes on those "engaged in business". M. 214 Va:~ a~. 95)

"t.

197 S.E.2d at 206. We said in ~ v. Commonwealth) 187.Va. 745,

4 Because.of procedural defic.i~nces we refused to grant
the city a writ. of error to the judgmentorder .entered. in.the .
trial court on Aug~st I, 1974, in the proceeding therein styled
Chelsea Corporation v. City of Portsmouth (Law No. L-73-302).

•• 0 D

5 Code ~ 58-266.1 (Cum. Supp. 1969) provides. that th~ .
"council of any city may leyy 0.. license taxes on businesses
trades, professions, .occupations and callings and Upon the
persons) firms, and corporations engaged therein within the city

II

132"
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II 48 S.E.2d 235 (1948)" that the \vord "business" has a mean~ng

broad enough to cover everything about \oJhicha person can be

employed" including operation of an apartment b~ilding. "g. at:

749" 48 S.Eo2d at 237. See also Ches20eake& potomac Tel. Co.--- '

Yo City 'of NewportNews,.196 Va. 627) 85 S.E.2d 3~5 (1955); and

Fallon Florist vo City of Roanoke, 190 Va. 564" 58 S.E.2d.~16

(1950) •
. \

Weheld inK'rauss > hm-Jever"that the city in 'that case
, .

had no authority" by its charter or by statut~" to extend or

enlarge the definition of lIengaged in business" so as to contra'"'

vene the commonlaw.
, . '

. .
,1-1ereject the taxpayers' argUr.l.entth3t a tax on those ... . . .

who engage in the business of renting residential property ,is':.' ,

unconstitutionally discriminatory •. The equal prote~tion' clau~e..'-. '.

of the Fourteenth Amendmentdoes not prevent. a state from 'adjust-
•• J •

ing its system of taxation in all reasonab1~ and proper. ways:

Bell's Gap.R'd Co.,Y. ;pennsylv:ania" 134 U.So232~ 237 (1889).
. .

Recognizing that the states possess broad power to classify
"'" ' .

O ••• :-

according to occupation for purposes of taxati6n" the Sup~em~
. .

Court has held that equal protection does not compel ide~tity of
• .~, .;tf ',':

treatment but "only requires that the classification rest on :real
/(1

and not feigned diff~rences~ that the distinction have some
. .

relevance to the purpose for which the classification is m~de"

and that the different treatments be not so dispm;ate:# rela~ive.

to the difference in classification> as to be \oJholly arbitrary" •.

I Walters v. City of St. Louis, Mo." 347 u.S. 231:#237 (1954). If
II the classification i,s' reasonable .and not arbitrary) uniformity
Ii and equality are not required. Tmmof Ashland v. ~uPC.~fi2.!s)

J 133



202 Va. 469, 415) 117 S~E.2d 679) 684 (1961); ~angston v. City of, .
Danville) 189 Va. 603, 608) 54 S.E.2d 101) 104 (1949). It is not
necessary that legislative classifications be perfect) and 'a

statutory discrimination will not be set aside if any state of
facts reasonably may be conceived to justify it. Sheek v. City ..
of Newport Ne'to1s)214 Va~ 288) 291) 199 S.E.2d 519, 522 (1973).

:

In order to avoid the pyramiding of taxes" the City
Council could reasonably place those engaged in the business of
renting residential property in a different category from those
expressly excluded., Thus) the ordinances excluded those engaged

-
in the business of renting specified kinds of residential, ..
property;) such' as motels~, for the operation of which licenses
were otherwise required by the city. For the same. reason the
City Council could omit from the classification those e~gaged in
the business of renting non-residential property. The classi- '

fication is presumptively valid and will be upheld unless it is
facially unreasonable' or its unreasonableness' has been.establishy

'\.:..' .
ed by clear and convincing proof •. She;ek v. Cit1 of ,Ne't-1portN.ews,
supra, 214 Va. at 288, 199 S.E.2d at 521. Here) the presumption

of validity has not been overcome.
The taxpayers further contend that this license, tax will

result in doubFe taxation because real estate agents representing
the o\,mers' interests also pay a business license, tax. This', ..
contention is based on the theory that any tax directly or
indirectly affecting property is a tax on that property, a
concept which \'7e have, repeatedly declined to approve. See

II Hunton v. Common';'7ealth) 166 Va. 229) 2L~4) 183 S.E. 873) 879

I 134
II (1936).



We conclude that the city could validly impose a license

tax on those engaged 'in the business of renting residential

property. It follows that the 1973 ordinance~ which conformed

to ~he guidelines enunciated in Krauss) is valid.
The 'validity of the 1971 ordinance> however~ depends upon

a determination whether in the'second paragraph the .definit:i.onof
. \

those "engaged in the business") arising implicitly from the
exclusionary language> and conceded by the city to be inva~id
under our holding in Krauss) can be ~atisfactorily severed from
the rest of the ordinance. The city contends that, the ordinance

. " ". . "-"," ," . ~.

is severable and that the proscribed definition may, be excised
witho'at destroying the entire ordinance~ be'cause the f:i::t:stpara-:-

'.
graph~ the operative section describing the c~ass~tol-lhich' this
license tax applies ~ would remain intact; and' the phrase' "engaged

in the business" contained t~erein w~uld necessari~y carry its
. ,

common law meaning.
The record fails to support the city's contention that.

there "is an applicable severability clause •
/!lL

Without such a

.provision the burden of proving ~ever?bility deyo'lves upon the'

supporter of the ~egis1ation.Rannabass v. Maryland Cas. Co.)
169 Va. 559;, 571) 194 S.E. 80B) 813 (1938). Nevertheless) even
in the absenc~, of a severability clause) lithe test of severabilit
is whether the~legis1ature would be satisfied with what remains..•.
after the invalid part has been e'liIT'.in,at"edll•Uaynesboro v.
Keiser) 213 Va. 229) 235) 191 SoEo2d 196) 200 (1972). The intent
of the lawmakers is controlling 0 Bd 0 Sup 0 James City COUlity v •.'
Rm'le) 216 Vao 128) 1~~7) 216 SoEo2d 199) 214 (1975). 135



13.6

.-----

There can be no uncertainty as to the legislative. intent
in the present case. Deletion of the invalid definition in the
1971 ordinance does not:,.alterthe effect of the ordinance in
fulfilling t~e purpose expressed in'its first sentence of levying
the tax on "every person engaged in the business of renting
res ident ial property". Moreover> the C'ityCounc~l has si.nc.e

proceeded by amendment to substitute t~~ appJ;ov~. cOfJon .law
. .

definition for the invalidated definition. It has also.changed
the ordinance to provide that the tax will be levied in a specif:l.
ed amount for each residential unit> rather than in a specified

. ,

sum for the first four units and in a different amount for each-
, .

additional unit. We conclude. that the 1971 ordinancafs seve"t"-'
ab~e and that the trial court erred in'ruling to the''contra~y. "

..The taxpayers have misconstrued the eff~ct of our ruli.ng
. . .

on rehearing in Krauss. lYe did not x-esolve the question of .
.

severability b~cause this issue was never raised before us except

on rehearing, when it was too late. 'Therefore, 'we reaffirmed>- " .
. . .' .

without opinion> our previous decision •. In''the present c,ases,.
severability was an issue at every stage of the proceedings~

We agree with the taxpayers that the ordinances present
difficult administrative and enforcement problems,.but these

6
problems raise questions as to the advisability> rather than the

, ,. .
validity> of the legislative enactments. An ordinanceor'a, ..

6 By 1971~ amendment> Acts 1971~c. 196) a ne\-1.subdivision
(6a) ''lasadded to Code ~ 58-266.1 to prohibit local governm3nts
from levying license taxes on those \~ho, as others) engage in
the business of renting certain kinds of residential property.
Localities that had such a tax on January 1, 1974, however, ,~erc
exempted from the provisions of the amendrnento



--_ .••.-.-.

statute is not ~atally defective because questions may arise as "
to its applicability, or opinions may differ as to w~at falls
within its terms, or because it is difficult to enforce. Fallon
Florist v. Cit:y of Roanoke, sUEra, 190 Va. at 590,' 58 S.E.2d at

329.
The judgment orders appealed from are reversed and the

cases -are remanded for further proceedings to d~termine.whether.
.the taxpayers were "engaged in the business of..renting reSidential
property" within the. meaning of the ord~ances and thU~ ~ere .

subject to the license taxes in question. '
".

~eversed and remanded.

. '":' ~. :" .

. ' .: .'..
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THE CODE OF THE CITY

Th is is -,to c er t i fy the. f0 11 0win g .i5 a true an
of Section 1-2, Code of the City of Portsmout

""

PORTSMOUTH, VIRGINIA

Chapter 1

GENERAL PROVISIONS
Sec. 1.2. Definitions; rules of construction.
In the construction 9f this Code and of all ordinancest the

following rules shall be observedt unless such construction
would be inconsistent with the manifest intention of the coun-
cil.
The rules for the construction of statutes laid down by,

Sections 1-13.1 to 1-13.42 of the Code of Virginia, 1950, as the
same are now or as they may be hereafter amended for the
construction of such code and all statutes shall, so far as
applieablet govern the construction of this Code. •..

Person. The word "personu may extend and be applied to
associations, firms, partnerships and bodies politic and corpo-
rate as well as to individuals. '

This is an excerpt using definition of "person" as utilized at trial.
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Ii 20-103 PO»'J'~M'nTT'J'"I"nnl:'

Sec. 20-103. Professional occupations.

(a) Every person conducting or engaging in any of the
following occupations shall pay an annual license tax of fifty
dollars ($50.00) for the first five thousand dollars ($5,000.00)
and seventy cents ($0.70) for each additional one hundred
dollars ($100.00) of gross receipts of the occupation for the
previous calendar year:

(1) Advertising agent or firm.

(2) Air-conditioning engineer~

(3) Appraiser or evaluator of real estate for others for
compensation.

/

(4) Architect, landscaper.
(5) Artist.
(6) Assayer. ;;

(7) Attorney at law.
(8) Auctioneer, all types.
(9) Auditing company or finn.

i
\ 1'355
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~ 20-103 PORTSMOUTH CODE

(10) Blueprinter.

(11) Bookk~eper.public.

(12) Broker, any type other than pawnbroker and loan bro-
ker listed elsewhere.

(13) Chemical engineer.
(14) Chemist.

(15) Chiropodist.

(16) Chiropractor.

(17) Civil engineer.

(18) Collection agent or agency.
(19) Common crier.

(20) Commission merchant.

(21) Consulting engineer.
(22) ContraCting engineer.

(23) Dentist.

(24) Doctor of dentistry.

(25) Doctor of medicine.

(26) Electrical engineer.

(27) Furnisher of domestic or clerical help, labor or employ-
ment .

. (28) Homeopathist.

(29) Industrial engineer.

(30) Land agent. rental agent.
(31) Lumber measurer.

(32) Manufacturer's agent.

(33) Mechanical engineer.

(34) Merchantile agent or agency.

1356
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~ 20-103 LICENSES ~ 2i)-103

(35) Metallurgist.

(36) Mining engineer.

(37) Naturopathist.

(38) Neurologist.

(39) Occulist.

(40) Optometrist.

(41) Orthodontist.

(42) Osteopath.

(43) Patent attorney or patent agent.
(44) Physician.

(45) Physiotherapist.

(46) Public accountant.

(47) Public relations counselor.

(48) Public stenographer.

(49) Publicity service furnisher, bookingagent, concert man-
ager.

(50) Radio engineer.

(51) Recorder of proceedings in any court, commission or
other organization.

(52) Refrigerator engineer.

(53) Sales agent or agency.
(54) Sculptor.

(55) SurgeoD.

(56) Surveyor.

(57) Veterinarian-Not operating a hospital.

(58) Other professional occupations. (Ord. No. 1969-24, ~
87,4-22-69)

Supp. No.1
1357

I-
I
I
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fi 20-104 PORTSMOUTH CODE

G

~ 20-105

G

Sec. 20-104. Rental of residential property.

(a) Every person engaged in the business of renting res-
idential property. including houses. apartments and dwelling
units. shall pay an annual license tax of twelve dollars
($12.00) for each such unit.

(b) For the pUrposes of this section. the phrase "engaged
in business" shall mean a course of dealing which requires
the time. attention and labor of the person so engaged for
purpose of earning a livelihood or profit and implies a con-
tinuous and regular course of dealing. rather. than an irregu-
lar or isolated transaction. The business of renting houses.
apartments or dwelling units as used in this section shall be

..construed to mean the renting of buildings or portions there-
of. each designed for l"esidential occupancy as. a single d\vell-
ing unit by one family but not hotels~ motels~ mobile home
parks. lodging hous'es or boardinghouses for which a license
is otherwise required by this chapter. (Ord. No. 1971-52. ~.1.
6-22-71; Ord. No. 1973-97. ~ 1,'7-24-73) .
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WITNESSETH: Owner hereby leases to Residen~ and Resident hereby leases from

C. ROY KELLEX REAL.Y COMPANY
4114 George Wasilingto.n Highway

Portsmouth, Virginia 23702
Telephone 393-1015

MONTH-TO-MONTH APARTI1ENT LEASE

THIS lEASE, made this ;):I'1b. day of .0f1Qc l;J.
C -+ ./
l..(l():> {lQ'-il U~Cl(Jt (Q. , hereinafter called Owner, and

;:F:lci_ol~CC'IV)\" O'-'-'Sl:--J:! 1--' hereinafter called Resident, and C.
\

: Roy Kelley Realcy Company, a Virginia corpo~ation, herei~fter called Realtor.
" • '. .", -, • • ". '. • .' ••• w _ ••• _~ •••• _ ••• •

\

for

\ "-. . ..;:. .... -

Owner the premises known as Apartment No •

., \ l-\. \-ct'=". ) tl;L Ct \...''C-')ll l (:
3- , at the street address of r "

, 6};''\~t1)OJ(('1 (11'), Virginia,

~~ sole occupancy of Resident and Resident's immediate family to .be used as a

private dwelling for no more than persons and for no othe:: purpose what-

~o~r, for the period commencingon the .J~ day of 4-\ Q1d"---' 1975:.,
and monthly from the first day of ~l-~C)6>~.t , 197;) , until this lease is

•. terminated as hereinafter provided, at the rental of $135'.00 per month,

payable in advance without demand and without deduction or set-off, on or before

the first day of each and every month during the term of the lease. Each

installment of rent shall be paid at the address of Realtor or at

or manner as may be designated in writing by Realtor. The sum of
such other P1a~r)cL.)
$J(\O 0 a(~ __

hereby paid as a security deposit for the purpose of securing the prompt and

:f8ithfu'lperformance by Resident of all the obligations of this lease ~nd retu~ ...,
of the keys upon lease termination. The sum of $_---....- is hereby paid as

a non.refunclable fee to Realtor for arrangement of premises inspections required

by th~local Minimum Housing Code.
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The parties hereto, for themselves, their heirs, personal representatives,
successors and assigns, covenant and agree as follows:

FIRST: Owner shall not be liable for failure to deliver possession of the
premises herein leased at the stipulated time nor shall such failure excuse the
Resident's obligation therein except that in event of delay the rent herein
stipulated to be paid shall be abated. for the period from the date of commencement
specified in this lease to the day possession is te~dered.

SECOND: Resident agrees that no persons other than those listed on the lease
application shall be allowed to dwell in the premises without the prior written
consent of Realtor for such occupancy.

THIRD: Resio~nt agrees t~ arrange, in his own name, for utilities services,
which are not pT,.'~ded by Owner, and agrees to promptly pay all bills for such
utilities and telephone services incurred for said premises.

FOURTH: This lease may be terminated at any time by mutual consent of the
parties hereto. Realtor or Resident may t::__....•i::~.::::this lease at high noon of the
last day of any month during the term of this lease by giving notice in writing
prior to the first day of the mo~th in which termination is desired. Should"
Realtor give Resident one mont:ls notice in writing of its intention to change the
terms of the lease and incorporates such terms in its notice and Resident holds
over into another month, Resident shal~ be considered to have accepted the terms
set forth in the notice and shall be co~qidered a lessee under the new terms.
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FIFTH: After notice of terminatio~has been given by Realtor or Resident in
accordance ~th this ag~eement. if Resident, fails to surrender the premises at the
end of the term he shall indemnify cWDcr for all darr~ges which Owner shall suffer
by reason thereof and will indemnify ~~ner cgainst all claims made by succeeding
lessees against Owner founded upon the delay of ~1ner in delivering pos~ession
4f the premises to said succeeding lessees. so far as such delay is occasioned by
the failure of Resident to surrender the permdses. And, Owner shall. at its option
have the right to charge Resident as liquidated d~~es for the time such
possession is withheld a sum equal to five times the amount of rent •.or to treat.
such hold~ng over as a renewal by Resident of the lease for another month with
each and all the terms of this lease remaining in full force and effect for the
renewal term.

SIXTH: All personal property placed on the leased premises or ~ny other
portion of the said building or any place appurtenant thereto sh~11 beat the sole
risk of Resident or the peLoty mming the same an~ Owner ~hall in no event be liable
for loss. destruction. theft or damage to such property. The cost of repairing
any damage causes by the movement of Reeid~ntls personal property into and out of
the building shall be paid by Resident. .,.

SEVENTH: Resident shall pay the expens~ of replacing all glass ~nd shall ' y

replace al~ keys lost or broken and shall keep the premises and th~ appli~nces"
carpet. furni6hi~gs and equipment belonging thereto in good condition,and
repeir. All repai~s shalt be ma~e by Owner. its servants, or contractors
approved by Owner. Such repairs due to normal use shall be at the expense of
Owner. If ~ue to negleet or misuse, such repairs shall be at R~sidentls expense.
Resident shall notify Realtor promptly of any need of r~pairs to the premises,
fixtures or furnishings. Re~~dent agrees that at the termination of this lease
or any rene~.;ralor extension thereof that he ~.;rilldeliver up th~ premises ~
fixtures and furnishings in as good condition as when received, ordinary wear
excepted. It is specifically agreed that Resident shall be responsible for the
expense 'of ~epair or replacement of carpet damaged by burns. stains or other
cause. Owner shall not be liable for any damages arising out of the making of any
repairs or failure to make the same, nor for any damage to persons or property of
~'.:.o:r.dcntsor Resident I s family. guests or employees or other persons upon t:he.
pt:c"lisC3. or in ~~~C~~ai~_:=:~.. lC at any ti':l~, ~'"~~J."'l=:i-~~!.t~~d,' uh::.;;;h::r ';~::::"l'-'.:;h
negl~g~~ce or careles~~ssof a~ employee of ~.;rneror otherwise.

...•

/

,
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_EIGHTH: Res~dent shall ,not use or permit to be used the leased premises for
1;1111 ilnlawf\f:lpurp.se Pt.' '0.0or permit any unlawful act in or upo~ toe leased
pretiQ..ses.,pt,~other porti-ep..sof the, l:luildingsand grounds. Resident ~ovenants that
he wifl so ~~uct hims~lfasnGt to in~erfere with the rights, privileges~
we],.fareand privacy ofot;~X' ~~u~p:ts of the building. Resident shall not make
or permi~ to be made any di~turqing noiSeS or commit any act which would
reasa.oably interfere wi~h th~ rights, comforts and conveniences of other occupants.
Resident; ,'shallnot play or aliow to be played any phonograph, recorder, radio,
televi~ion or other similar instruments in the leased premises before 8:00 o'clock
a.m. or after 10:00 o'clo~k p.m. loud enough to disturb other occupants and shall
not conduct or permit to be conducted vocal or instrumental practice or
instruction at any time.

NINTH: ~:;'c.i.dent;'lo)'il1not commit or permit to be done any immoral, illegal or
criminal aet in the leased premises or in,any other portion of the buildings and
grounds, and will conduc~ himself at all times, in a proper ~~nner as will his
f&~ly, serva~ts, employees ~nd invitees, with due ~egard to the rights,
prtvileges, welfare and privacy of the otheroccupant:s of the building~ In the
ev~~t the conduct of Resident, his ~pmily, servants, employees and invitees is,
in the sole opinion of ~~er or Realtor preju4ieial to the interests of ~raer an4
the rights, privilegea, welfare and privacy of other o,cupants, then Realtor lDaY:_,
te:r:minat~this lease at a~y time by serving upon Resident five (lays' 't-Tritten
notice of its desire and ~tention to ~~rm1~'1.tethis lease and '\lPO~ the service
by Realtor of such notice, this lease' shall at the expiration of~~ch' five days
cease anq come to an end with the same force and effect as if the. date stated in
cha notice was the date originally specified 1n the lease as the Q,ateof
termination, witho\lt • .t£ecting the liability of Resident to OWper for any loss or
damages suffered py Owner as a ~esult of sai1 br~ch, including loas of rents
accruing .f~er such tetmination.

TENlll: Resident slutll make no a:J.terations, ad4itions, pa,inting, decoration
or improvements. or place any curtai~ rodo;, P:1c,7UL'~ I1l:U'-E>C-':'::I, t:<7W~::' ~"""J ~lot:hes
hooks, appliance~"or t~ems of likp. nature in or ~n the walls, floors, ceilinga,
caoinef:s, or doors~ either inside or' on the qutside of the premises, or have a
telephone installed in ~ny ether place than that designated for telephones; nor ~ '~'.
shall any nwnings Of otper projectiens~ except as installed by Own~r, be atcacned
to th"e build.i~j and 1\0 blinds, shades,' sqe~ris, attac1u:Qentsigns ot'any
contr.J.vance,shall be .Eltt:Pchedt()lulng:in or 'used in connection with any window
or door of tQepremises~ nor shall Re~1ae~~ta~! any radio or television aerial
wit;hQu~ th~ prien- wri,tten cOlUJent of Realtor. B.J:4cl ~ only with materials and
meth~-, ~nd by c()I\~~t;~~ or tdecbanics approved by'Realtor..'
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All alterations or improvements placed within Qr without the leased premises by
either of the parties shall become the p~9P2r~of-o~n~r and shall be surrendered
with the premises at the end of the tCrP.lhcreof.~Gsident shall be responsible
~or haz:~i~g appropriat~ \"ind~wcurt4i~s or d::a.g1.{iel),as m~ybe required; and, such
1nstallatlon shall be HI str1C;:t .complHlnce wlt1),.lostallatl0n and removal

! '. .. .~~
inst~;uct;ion as pJ:.ovided,ltY Re~1tor..

":f- .....•.
r

,',

.'

ELEVENTH:Resident ac;Jrecs that he will not obstruct hallways, stairs', si,de-
,walks and other commonareas with bicycles, w~ste can? or oth~r personal prop~fty' ,
of any kind. ,''''i:( , , :".',

. t

THELFTH:No addi tiona! loc;:k~~h~ll be plac~d upon, any doo~s. ot' th~ ~.7..emise~;
Upon termination of this 1;:)as~,Resi,dentsi:J.all' s\l~render to Realtor all ~e¥s t.q ',~j

thc..I;l.remises.

THIRTEEt.1TH:'O~mershall be under no obligation to make any repairs \:~hat.-'
soever t;o th8 premises herein leased. Any rep~irs which O\vnersnail voluntari.,ly

.'make at (Xm~:r:s exp.~nse at an.¥'.one time and from time~o time shall not bEadeem~d,"
• a wZl-ivcrof this a9.reemeot. ,. '. " ... "\",

• FOURTEEm'H:If ut.:i.litiE:ls services I kitGhen appliances, heating~!ld a~~~::~;?~:,~:::
€onditioning equiptnent and other services are furnished by Owneras con')'eniencee '
'to'Resident, any tempora~y. in:terruption,' modification or di~contin1.ianc;:Jfin.'th~ -: I.'

'\,cho.racter of such services sh~il not'-be cause for dam'::tgesor cause :tor b:,rrnination
of. this .iease or a~y ~0du~tio~or reba~e of tha stipulat~d rent. ' :~

,. : .

FIFTEENTH:The water'Clbse.ts and bther'~at<:lr and se\'ler apparatus and
fi.xttires shall not be used 'fo~p~rposos, other than those for which th~y ,,'ere "
designed and no sNeepings" ma.tches, rags, ashes, or,oth~r improper.articles shall

• be disposed of' therein. The .,<o'st of rCf'airirg a~lY"o.amager,esuiting from mi.!::use
of such facilities sha~l be borne by resio.ertt. Realtorreseryes th~ exclusive .
~i9ht to select, or ~uthorize the selectiqnof, rep;ir rnen~cquired to repair su~h"
damage. '

SIXTEEiITU:Ow~er shall maintain 'a ~esignated trash depository or area for
use 'by Resident and' o,the)::"occup,)nts. Resident agr,eesto pl.:'l.ceall tr3.sh and "
garbage in the deposit~ry. Garbage .and :t~ash can.:; shall not bE)kept in hallways ,
or in 'corr..monareas. 'Realtor ~hai:thave theriqht to impound any trash or ga~bagJ ....
can 0E receptacle whiFil is plac~d, in 'ha.HwC\ys~r common'"areasin violat:i,.on of "this "
regulation. Garbage disposal'ls milybGprovided tor ,the dispo:sal of wet garbage ~J
as insf;:ructed by th'e equipment rnanufactuY:~r. ' The c'ost of repairs to .tl:.e garbage"
dispos9-ll, shall be borne by Resident; 'bu't, ':Realtor reserves t:hq excll!-sive, right t~ '-:-_.-
select or, authorize the selection of repair men required to repair such equipment •.. ~
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,.SEVENTEENTH: Resident shall adhere to provided instructions for the
operation and use of the kitchen appliances and the'heating and air conditioning
equipment. Maintenance service on such equipment shall be performed only by
~epair men designated by Realtor. Resident shall bare the expense of any repairs)
n~cessaryto such equipment due to the negligent operation or use thereof.

~"",

"
~
~",
>;
•.

.•..:t

. ~." ':\~.•.
. ';.'",'.

EIGHTE~NTH: The fail~re9f Own~r o~ Realtor ro in$ist in ~~y oneor:more
instances upon a strict performance of anyone or more of the rules and
regulations herein set forth shall not be construed as a waiver or a relinquish-
I~entfor the future strjct performance of such covenants, rules and regulat~o~a,
but.the same shall contintfeand remain in full force 'and ~'ffect. The receipt
~Y.Realt~r.of rentf• wit~':~~owl~~ge of the breach of any covenen~, rule'and,
..~egulatiori$.hereof, shall not be.deemed a waiver ot such breach, and,no wa1ver
~y '~ealtor:of a~'provision hereof shall be deemed to have.'bQ~n~?de' unless
e~~;E:~si:;;d,.i'n \vritingq.ndsi,.gncdby Realtor. ~ '.y .

"

\ • # ~ • ~

NINTEENTH: If storage.space iSI?rovide4.by 'Owner to ac~o~oda.te Resident',
in th~ storage of trunks .0t; other articles; it.~4..pwith th~ 'exprE)ssunders.taridin~~:~
that the storage spdce is furnished at the sole risk-of Residcnt~andupbn the :~.
eX!2r(:ssstipul,ationagreement that Owne~ shall not be 'liabl~ f'o:ranylb~'~~d~age":'
or ~njury whatsoever. Acc~ss to .such ~torage space wil~ be only at ti~~s as may
b0 specified by Realtor ,and with the permission of Realtor. 'It an emp).oyeeo~

, . , .' . ...'O",nqrshall at the racw.estof Resi"ent or m~mber of Resipent 1 s householp.move,
hantile;or stor~ aAY ~~ch'~iticle in.the ~to~age space or remove any of,the same .t
therefrom, then anq ,i.~ every such case, suche~ploy~e shal~ be deemed the agent

.. of Resident, and Q~ershail not be li~le f~rany ~oss, damage or expense that
may b", suffered or'xustai.p~d.inconne~tion the.reK.'.th.'

; oJ . . '\. ' ..

TWENTIETH: Rei'idep:tagrees to ~bide by the rules and regulations i;mnexed..1:c{.
and made part of this j.~a.se,and 'Suchamendmen:t~_,"additiofl3and rrloqificat~ons
thereto as may from ti~e ~o tiulebe'~ade by Realtor for the safety, comfort,
conven{ence'and wJlfare of the occup~nts, such rules and regulations be
considered,'apar-~),.fthi~ le~'sEL~hq s'tffie as"..,if incorpor~tc.9 her-ein.

• ".1". -.. . ..'
. . . '... . ,.

. I...•
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••• ,J'. '-("'~"."":,.",

n.1ENTY FIRST: If Resident shall \:andon the leased premises or qui.t and
vacate the leased'premises voluntaril~ or irtvoluntarilYJ the same may be r~let by

" Realtcr, as agent for Resident, on such terms and conditions as Realtor may deem
',: reaso'nab1e and advantageous; nnd, in the event of such re1ettingJ Resident .shall
~, be and ~emain li~ble for any deficiency in rent and any expenses incident to such
xcletting as well as any dp.mages \;:rl.ch Owner may have sustained by virtue of
Resident's use and occupation of the leased premises. Such damages shall include
a fifty dollar rel~tting fee payable by Resident to Realtor. .

J.
(

~~NTY SECO~1): Resident wi1lJ without any previous demand.therefore, pay
- the rent at the time and in the manner herein provided. The time of payment of
. -each monthly installment is made the essence of this agreement. Each and E!:Ilery
installment of rent accruing under the provisions of this lease and all other

. £~~ of money payable hereunder by ~~sident shall bear interest at the rate of
;- .• !:•.one and one half percent per month from the .datewhen the same .shall respectively
. ~)'"i.;2C:>~::'~payable, un.ci~r the terms of this lease, until the same shall be paid. If
~.: the ..~nt is. not" re.~eived by Realtor on or before the first day of the month as
'." qtle,' a late 'charge .of five dollars per day will be charged to Resident until the
fcnt is re~:ivcd by R~altor. If the rent stipulated herein shall be at any time,
.~J.;.'" ~J.1- or ~n p~rt; :be in a.rJ;e,:u;~sand unpaid, although no demar.dmay b~\"::lbeen .
mS~e f9~t~e same~ Owner ~y distrain or sue therefor. If Resident's check is~ •

'. ~6t~'~cd by his ba~k.~o R~ltor for ins~ffic1ent funds or other re~sons, a ten
. .~~ol~a.r bad c.heck .~ee wi).l"be added to the 1;'ent due. If Resident 8Ila11 fnil to
comply with any of the tern~. or .conditions of this lease or notice under the terms

.... 1).ereof, or any rules Clr regulations nerein or hereinafter edopted by Omer, (h.mer
~ ~~~~;~ ~n ad~it10n to other,'remedies provided by Imv, have the right and option
. tp._r~enter and.take pos~e5sion of the premises at once either by forc~ or ' ..
. ';ot::hertd~e, ••rlthoutbeing .liable. to..any prosec.ution therefor, without further fo:.:m

~p~ccess of laW, and ~uch ~e-entry sh~ll, at the option of ~vner, cpustitute a
te¥nat.ion of this lea~e. No such termination of this le~se, how€;"V'er,nor - :.' .

"'re.a.ayering possession o~ .the premises, shall deprive ()r..merof any other action or .:
te~dy .a,gainst,Resident .for .p03sessionJ for rent, or for damages. U~ enfOl:c~':?nt:"

.'.. of any.provision of tld~ se..ction,R:sident expressly waives all right t~ claim ~one/ •
months notice or other:rottce to- qUl.t or reW.Dvef;rom the premi,~es. \.. \ .'...

. .! \ ,I

.. 'llij';m'Y THIRD: ReEJi.ckmt~hall not have the right to ."Sl,lJ?l,etJo~ off'~r to i
_....~SUbl.~t;:,.th.e leas.ed prCmts., .... es ..or any pa::t thereof, or to assi~tl or trarisfet:~~is.. ' .
..... 'lease w:!.thou,t the ~J;t~'!t C9.:D.set:ltof 'ij.e.alt~. If subletting is arranged, ..•~side~
... 'shal~ pay Realtol:'.a fee./,9f. £;lfteen dollars fo]:'t~.sfe~ s~rvi.c:e.s. \ ,;

.. }. :"'! .'10 '. 'J t
.. 1\'T.&N'rY FOURTH:.: ~~Sid~ agj~p t9 park. his aat;:~obi1e only in desiglY.tt~d
par~ a~~s .()nl;t'.;Jl~~~:;,ly .lice~~d ve,hicl,-ee will be allowed to :remain in ~h~..

,. parl<i.Pp~rea5:. No tra.j.}.e.r~.,r boats of any type shall. be pIa.cedor k~pt in the .,., .
p~ar.~p a~ allY t;.im,e. .Mot~c.ycle.sand n.tOtorbikcs- shall be kept 01\ the':: ~..;.
premise~ only with tq~.~tten copsent of Reattor,and only in such area as ~y be

;...;....designated by Realt~)L"•. : i,R.ep~ir.a, on t:.he pretnises, .of v.ehicles wi],l not be.. ./ .'
.. permitted. Resident a,uthortzes Realtor, a~ R~sid~mes expenseJ to order the ..

removal of any 'Vehicl~.,i~ 't:.~:llat1~ti of this .seftion.
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'lWENTY Fn'~~~-~\~.Si4ent, in moving in a~d au::, Hill not allow~overs \0
drive vans or other vehic~es over grass plats; curbs! or sidewalks. Residen~ will
indemn:l,fyOwnerfor G1l}\ dainages c.aused.by violation of this section. . . \

. ; . \ '. ~
'n<1E.NTY SIXTH': 'In j:h.e ,~vent that the .leased premises are totally dest~d

by fire, rain, wind or other.: C4use beyond i:hecontrol of ~ident, tb,is lease
shall cease and. ternrl.nate..as. of. tile date or ~uclt <1e..:1t<ruction.If the leased

'premises are 1nju:t;edby fi}:e,.:,~aln,: l-Tindor. othe~ cause beyond the 6'ontrol of
~•. Resident, so aato render the"~me.,~tially' .untentable or partially unfit fo:t

the use ,for which the sa~sr hereby let,. -andare repairable 'uH:hin Ii reasonsble '
time). t1:ten,1n,'the event, th;l.slease ~hall remail1 in full force ana •...T.~.•.•_~t. but
there $hall b~an abate~ent in r~nt;inthe proportion that the damaged?Qrtion
of the lea~ed ~retnises bears to the whole of said premises. ...

WENTY .SE~NTK: Reall:or. shAll have the right .at. all r~ason.able times to .... .
enter the leaSed premises .and :tnspect.the8aII1e ~d to shqw the sattJe to prospecti~',
tenants or ptirclutsers'. Realtor shall also ~ve the right to enter the leased ,: ~:.
pr~s~s at .al~;re.asoTU\hJ.e.t-..:f.me~ ,to.':gaitl8.ccess .to the mechanical equipment .that. ~../

''i,s ~onta.ined.~ein for the pU~~~,~.:Ln~];)p..et"ion•. _,{nt--9~nc9 and repa.ir of, said .'
equ:-~?::1'mt. 'or,f91=.any other lawful Vti7-:pose .:"~

. 'n(]EWIT EIGl.ITH~ In the ever':, of ''the employmentof an Attorney by Own.erox:.
,,'~Realt01::bee:au,seot the violation by Resident of MY term or condit::t,o:;l.of thfs

. lease" Re.sident shall pay all fees 'ch.arg~dby such attorney. All notices and
denands autPorized or required to be-givep to Resident may be served upon
Re8id~nt in.pe~son or by mail address~d' tq'Resi~nt at t~e leased'premises or by
del;Lverlyo~ the no-tice or demands to t1w leased prernise&~'

..,' ,- , .';' .. " :\~'., ...' .~',
•• 611f

• •.!-:: , .... __ ;~~..~~j.:'.l~t;, .", ..~ u.J.':-: ./1
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..&.
~) ~ 'IHE1ITY NINTH: Realtor is authorized.-to-charge....nrt"/clar.'.•.'1~e::,occasioned by
Rcaid~nt' s failure to fully and faithfully perform any of the tcms~ covenants~
'or conditions of tlds leage~ against ~he se~urity deposit paid by Resident.
Resident agrees to leave the leased pre~ses~ appliances and furnishings, in a
olean and orderly condition upon the termination of the lCtl.3e, and flli:tiDg to do
so agrees to pay all cleaning expenses incurred to restore the pre.miDes
nppli..ances and furnishings to such condition. It is agreed that an inspection.of
the leased.premises'vill be madeby Realtor within a reasonable time after
Resident vacat:es. the prend.s.esand befo;ce occu;n:tc::,'by another party; and, 'WIthin
thirty days. thereafter the s.~urity depo~,;itor so muchthereof that is unexpended
fen-repair of ..damages~.cleatQ.D.gor 'ot;:herexpenditures oc~ioned by the failure of.
Resident to' per.Eonn..the covenants anAcQnditions of this: lease, will be .return~d
by .~l to. :Resident•.'.

~
. TIITRTIETH:' -Resident: shall not keep, or .allow to be kept,t any dog,. cat, or

other nnimal or. pet in' the lea~ed premises or anywhere on the property of Owner•
. .Resi.dEmtauthorizes R.ca.ltcrrto order removal, a.t Resident I s expense> of LlnY
_an:l..!l:al or pet. alltH1ed on the ieased premises in violation of this sel:;"t;ion. If"
. .such removal is. required Resident shall pay Realtor a fee of fifteen dollars fur
.. :'.~iIJg'the. removal; and~ Resi"dent shall pay Ownerth2 full cost of. . .
~ :~i.ng.;the: ..l~ed. premises~ and the building in n~lid~the leased prenuses
.•..,.~ located,.. for'_:fleas. and insects as well as the cost to correct .B.nytk"Ulla.ges
.,~.:.whicli..fId.gh.t. have-.been .ca.u~.':~by the aniwal or 'pet.. .

r'

"~.:l.,~~.;
. . 1'Hlk1Y F!RST:--.]tesident has tendered this lease to Realtor. on .the ~a3is• t. "

.,~ ~:. rep:cesei;It:a:t:1.ons.:..containedin the application submitted by Resident' .to'. .
~,.-:-.Realtorfo:r:-....the ..purpose of inducing Realtor to. eJ;eCUtcthe lease ~eement win:..:_.
:-R.eside1'!.t.__In"'Che-event .that any'representations conuined -in the application ", '~~
':--.$~l.-h:e fOuD.d,.'.by-.Rea1torto be misleadingl'" incorrect or untrue,. Real:t.or shall . .r'
....haye !:l:~.:ri.ght to.forthwith can.cc~ this lease and to reposs2sS the.leased ..pr~~

"'-":~~ ..:--'.~"SE:COND:- The follow:tng utilities servi~es ar~ included in.thc'rent:'-' ~
-::, •.OT'Y.:Z: .Each'.l:1sted ..util1-ty servi:ce lIIU$t: be initialed by Realtor) ." ..
:.-. . '. '.

(Seal)' ..---------,...----"..--.........--,.,. ...,...... .'

.,.
~.

...~-

. ..

'.

"

- ' ..• .-..
'..
. '.

-
~-::' . ~ .~bJn+n .1-<1~'-n -tt ..~ t-.-{." ,l 'l!W he:(L

' . I , ~'. ..;;l;. , '~'.•
' •• ""':"';:!,,"7: ---------------...;--------.--- ..,.,.. -.... ••J.

• 0. •• _.~ ••••••• ::.I'r 1
.......~.~. I \.... ... . '",
.• .• .• ....'"..' .
~~'~~~~:follow1ng s~ures'~ seals:. . . ,.. : . '
.~.'l' _::/!:~~~!.~.!.:;. \-:~_'..
. '~tpr:.- ...~:.......; "
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:l
:1II VIHGIHIA: IN 'l'HE CIRCUrI' counT 01" TIlE CITY Oi,' FOHTS~r.OUTII

Petitioner,

Andit. further appearing that by Order of this Court entered on April

the City of PortSmouth, to have, in accord \.,ith the Rules of"the SupremeCourt

Nt' L!\~'!?;r1. L-73-29R

ORDER

/

Defendant.

'l'his cause camethis day to be heard on the motion of the defendant) t

.1
j
!, of Virginia, Rule 5: 9, the transcript of these proceedings madepart of the

Irecord; and "ras argued by co~sel; . . .I . .I And.it appearing to the court that the testimony presented in this ..

I matter on December13) 19/76 was reported and transcribed by Leslie '[i'. JOllY>'!

iRegi~teredProfessional Reporter, and sa'11e\',as filed \"litq this court by the . I .
IDefendant "lith l~tter of transmittal dated January 31, 1977 addressed to the l

II Honorable R. \'Jinston B-:lin,Judge of the Circu:t.(eourt of the. City of Portsmouth)'

IIVirgicla;
I, .
!l.n 21, 1977 J that the transcription of the rulinf:of t~e Honorable R. Hinston Pain,
Ii !

j iJudge \'!as madea part of these proceedings:

"Il

:1:.v.
",; ..:!i CITY ?F POHTSiIOu?iI? a
i. munlcl.pal corporatlon,

I!I!
II

I

\'Ji-lliREFO?8, it .i3 ADJUDGEDand OP.DEREi) that the aforer:1entioned tr3.ns-
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH
2

3 CITIZENS TRUST COf4PANY, '.•.•
•• Petitioner, '.'.
II vs. '. AT LAW NO. L-73..••••'. ~q8'.
II CITY OF PORTSf.10UTH, '.'.VIRGINIA, '.'.
7 '.'.Defendant '.•

-.1.-

8

9

10

11

12

13

14

111

III

17

18

19

20

2\

fjj~:;i, 22

23

24

25

TRANSCRIPT OF TESTIMONY
. ,~

Following is stenographic transcript of the testimony of
Gordon Tayloe, Witness, taken in the above-entitled
cause for the purpose of discovery, before Leslie F.
Jolly, RPR and Notary Public, at the law offices of the
City Attorney, One High Street, Portsmouth, ,Virginia, on
the 22nd day of September 1976, at 2:00 p.m.

'.
APPEARANCES: J. STANLEY LIVESAY, ESQ.,

SCHLITZ, LEVY & LIVESAY,
Counsel for Petitioner

.~.. / .?

STUART E. KATZ, ESQ.,
Assistant Attorney for the
City of Portsmouth

I

* * • • * * * * •
/

jj

--------------------------------,_.
LESLIE F. JOLL Y
COURT REPORTER

PORTSMOUTH, VIRGINIA 23705



MR. TAYLOE - BY MR. LIVESAY

* * • * • * • • *

-2-

2

4

IS

GORDON TAYLOE, Witness called by
Attorney for the Petitioner, having

been first duly sworn, was examined
and testified as follows:

EXAMINED BY MR. LIVESAY:
7

8

9

10

"

12

, 3

, 4

Q

A

A

Q

A

Q

A

State your name, please.
Gordon Tayloe.
What lsyour'>'occupation?

I am an attorney.
Where are you employed?

As City Attorney of the City of Portsmouth.
Have you been 50 for what, a year?
Believe it or not, it's almost a year and

I~ three-quarters.

'll Q Upon the Supreme Court of Virginia having
17

18

19

decided the case of the City of Portsmouth vs. Citizens
Trust Bank in the Court of Appeals;)(~vorable"to the City

/

I forget when, but, was it some time in the "spring of 1976?
20 A I'm" familiar with the decision.
21 MR. KATZ: I'm going to

22

23

24

25

object to the question, and I should
give you the courtesy to get the whole
question out, but it sounds to me like
you are asking for an expert opinion.

LESLIE F. JOllY
COURT REPORTER



MR. TAYLOE - BY MR. LIVESAY

Are you willing to stipulate

-3-

2 this gentleman is an expert?
3 MR. LIVESAY: I am not
4 stipulating anything.

Q From that period. which was probably some
Cl timeln the,..spring of '76. which if any of the judges of'
7 the Circuit Court of the City of Portsmouth have you
8 discussed the question of the rental tax of the City of
9 Portsmouth?

10 A I spoke on one occasion. I believe. with
11 Judge McMurran.

12

13

14

15

lCl

Q

A

Q

A

Q

This was after the Supreme Court opinion?
That's correct.

. ".,

Any other judges of the court?
Not that I remember.

,~,

What was the subject matter of your
17 discussion with Judge McMurran?

18
A I appeared before Judge McMurranwith

19

20

21

Mr. Esleeck and discussed with him essentially what the

meaning of the definition -- of what the commqn law
definition of'being in the business of rental property was

22
Q Does this cause me to believe that Mr~

23

24

Esleeck didn't understand the common law definition of
doing business?

A I believe that whatever conversation that

- 155
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MR. TAYLOE - BY MR~ LIVESAY

I have had with Mr. Esleeck is a confidential relationship

-4-

2

3

and what he understands or does not understand has been
given to me and it is privileged.

4 Q I would suggest to you that if you are

7

8

claiming the attorney-client privilege, I thought you
were the attorney for the City of Portsmouth; I didn't
know you represented Mr. Esleeck; and if it is the
attorney-client privilege, Mr. Esleeck is the one to
assert it and riot you.

10 A Until he ..has ".,voluntarilywaived.,.i1;,....I..,"
II would suggest to you I would be breaking a confidence.
12 Q In other words, you refuse to answer the
13 question?

14 A That's right.
Ie MR. KATZ: I would object
III

17

to this question because it calls
for an opinion and not a statement

18

19

of fact.
NR. LIVESAY: ...

20 Q Is it true that before going to talk with
21 Judge Mcl4urran, Hr. Esleeclc had come to talk to you?

22

23

A

Q

On numerous occasions.

As to the application of the Supreme Court

24

25

opinion to the persons and property subject to the rental
tax?

oG
LESLIE F. JOLLY
COURT REPORTER

PORTSMOUTH. VIRGINIA 23705



MR. TAYLOE - BY MR. LIVESAY

A I again raise my attorney~client privilege,•
2 which if Mr. Esleeck wants to waive, he can.

-5-

3 Q Would it be true that your going to
4

6

Judge McMurran was because you as an attorney had'some

question in your mind as to the common law definition of
doing business?

7 A I have never had any problem with what
the common law definition of being in business means.

9 Q Would you tell us what in your opinion
,.... , ..'::.;

10 doing business means under the common law?
11 A I would think that you were asking me as
12 an expert in,l.aw.
13 Q I am asking you for an opinion of facts,
14 not an opinion of opinion.
III A Until you qualify me as an expert, I
16 refuse. to give my opinion.
17 Q Did you as a result of talking with

18

19

Judge McMurran secure his factual determination of
" .:' ,!

doing business?

20

21

A

Q

NO,.I did not.

Subsequent to you and Mr. Esleeck conferrin

22

23

24

25

with Judge McMurran, did you and Mr. Esleeck further
confer amongst yourselves?

A We have had continuous conversations
involving all matters which deal with the business of the

• lESLIE F. JOLLY
COURT REPORTER

PORTSMOUTH, VIRGINIA 23705
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MR. TAYLOE - BY MR. LIVESAY

City and its potential revenue.

-6-

2 Q And I am speaking specifically now, of
3 course, as necessarily so, as to the rental tax ordinance.

I

4 A I have raised before and continue to do so
5 ona continuing basis, any communication I have had with
II Mr. Esleeck
7 Q Are you representing to me that you
8 represent Mr. Esleeck?
9 A

10 Revenue when he seeks legal advice concerning City
11 Ordinances.

12

13

14

Q

A

Q

Do you give it to him?

Yes. I am his attorney.

Subsequent to the ruling of the Supreme
15

III

17

18

Court in the cases we mentioned, have you discussed the
question of the definition -- of the common law definition
of doing business with the City Council of the City of
Portsmouth?

19 A I have an attorney-client relationship
20

2\

with the Council of the City,of Portsmouth, and so assert
it.

the City Manager of the City of Portsmouth?
22

23

Q Have you discussed that same question with
, •.
! 1~~~

24 A I raise the same assertion.
Q Did you cause Mr. Esleeck to prepare or

158
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MR. TAYLOE - BY MR. LIVESAY

did you help him prepare a ques,tionnaire to send out to
2 certain persons or corporations who might be doing
3 business under the rental tax ordinance?

-7-

..

II

7

8

A I raise the same assertion.
Q Was such a paper sent out?
A I never sent any out.
Q I asked you was one sent out?
A I have no -knowledge of it being'sent out,

9 other than hearsay.
\0 Q Did Mr. Esleeck at one time bring to you
11 a large number of such papers and ask your opinion on it?
12 A I assert I have an attorney-client
13 relationship.

14 Q Did you in fact, as Acting City Manager or
III

16

17

the City of Portsmouth, tell Mr. Esleeck not to tax a
certain party under the rental tax ordinance; and then
countermand that order within a day or two?

18

19

20

21

A

Q

A

Q

I have no memory.
You are not asserting the privilege?
I don't remember.
You don't recall acting as City Manager

22 during recent years?

23

24
absent.

A

Q

I do that every time the City 11anager is

I ask you whether or not when you were acti
. ,

lESLIE F. JOLl Y
COURT REPORTER
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2

3

f.lR.TAYLOE - BY MR. LIVESAY

as city Manager, you issued a directive ~o Mr~ Esleeck not
to tax a particular person, and then countermanded it
within several days?

-8-

4

II

7

8

9

10

11

A

Q

A

Q

A

Q

A

Q

I don't recall it.

You don't deny it?
I don't recall it.
You don't deny it?

I don't recall it.
I assume-that:'you read the local newspapers~
On occasion.
Did you have occasion to read the paper

12 of Sunday, June 6, 1976?
13

14

A

Q

I don't recall.
Have you ever discussed the subject matter

IS

III

l7

\8

19

20

2\

that we have discussed Just now with one Jack Dorsey of
the newspaper?

A I have not.

Q You have not?
: :' ..'

A I have not.

Q Have you discussed it with any reporter
from the local newspaper?

22

23

A

Q

I have not.
So if Mr. Dorsey in the local newspaper

24

25

quotes you as having said something about this rental tax
ordinance, he is not telling the truth?

• LESLIE F. JOLL Y
COURT REPORTER

PORTSMOUTH. VIRGINIA 23705

160



MR.. TAYLOE - BY MR •..LIVESAY

A If they quote me, they got it from a
2 public City Council hearing, but not from an interview
3 conversation.

Q I call your attention to Section I of the
Ledger Star-Virginian Pilot, Sunday, June 6, 1976, wh~re
it is asserted that: "City Attorney Gordon B. Tayloe,

who has been asked to render an opinion this .week on :.just
how the law should be applied~ and Commissioner of the
Revenue R. G. Esleeck, who will be trying to collect the

-9-

'... ',

14

HI

revenue J . have huddled over the issue for several weeks tl.
Is Hr. Dorsey in the newspaper in error in reporting that
fact?

A I have an attorney-client privilege with
Mr. Esleeck, and I so assert my conversation. and
discussions with him.

16 Q Further in the article, the newspaper
17

18

19

20

21

22

reporter says with reference to a Mr. Sullivan, "Sullivant
sentiments are actually shared by both Esleeck and Tayloe

" .:.!: .;

who agree the small property owner was never intended to
be hurt by the tax." . Do you have any idea how the

newspaper reporter reached such a conclusion to put it in
the paper?

23

24

A

Q

I do not.

Have you such a feeling, that a small

.•..,..
1-,

25 property owner was never intended to be hurt by the tax?

---~-...I.

loESLlE F. JOLl Y
COUflT flEPORTER

PORTSMOUTH. VIRGINIA 23705
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MR. TAYLOE - BY MR. LIVESAY -10-

A You are asking for my opinion?
2 Q Yes.
3 A As an expert?
4 Q No as a factual matter.

A I refuse to give it until I am qualified
6 as an expert.
7 Q "Esleeck had asked Tayloe for an opinion.

to which-Tayloe answered that request' last week. noting
'. '.;:~

that the Supreme Court had,de.fined that. 'being in the

is an isolated transaction and cannot be considered a

"Tayloe's opinion went on to'state that

units will be required to spend time. attention and labor
conclude that a taxpayer who rents as many as ten dwellin .,

': I I

'.: .'

In addition. common sense dictates

"I ,have considered this argument and

business at common law" is a, 'course of dealing' that

engaged for the purpose of earning a livelihoodor pro.fit
requires the time. attention and labor o.fthe person so

and implies a continuous and regular course of dealing."

of one or two single family units or a duplex or triplex
'it has been contended by some ,taxpayers that the renting

business.'

units will do it only if he is making a profit there.from.
Accordingly. I suggest that Section 20-104 o.fthe Code o.f

on such endeavor.

that any person who owns or rents as many as ten dwelling

10

11

12

13

14

HI

16

17

18

19

20

2'

22

23

24

25

LESLIE F, JOLL Y
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MH. TAXLOE - BY MR. LIVESAY -11-

the City of Portsmouth 1973, be administered as
2 presuming any person whocwns ten or more dwelling units as
J being in the business of renting residential property~,
4 Tayloe said.

Has the newspaper quoted you accurately?
A I never spoke to the newspaper.

7 Q I asked you have they quoted you accurately
8 to whomever you spoke?

' ;\ ..:-..}.:- .
I have a ;legal-client privilege withAII

10 Mr. Esleeck.

11 Q Are you refusing to identify whether or not
12 you were quoted correctly at a public meeting which the
13 public newspaper refers to?

14 A I never gave that opinion at a public
18

meeting.

III
Q Where did you give it?

17 A I had conversations with Mr. Esleeck.

18

III

Q

A

Was the newspaper man present?
: -! .:

No, he was not.

20 Q Are ~ou saying he has quoted you improperly
21

and falsely?

22 A If it was a conversation, he has, because
I never spoke to him on the subject.

24
MR. CATZ: For the purpose

2~

of the record, I am going to object

'LESLIE F. JOLLY
COURT REPORTER

PORTSMOUTH. VIRCINIA 23705



2

3

4

5

7

MR. TAYLOE - BY NR" LIVESAY

to this line of questioning.
I don't think you have got the
best evidence in the public

newspaper. If you want to present
Mr. Dorsey of the newspaper to
give his account; then you may be

able to pursue interrogation under
this method.

-12-

10

MR. LIVESAY:
your opinion.

',:;Thankyou for ;,.: .. ;..•• I

II Q Mr. Tayloe, did you ever see the article.

12 that I have herein front of you?

13 A I have seen a similar-type article,
14 whether it is the same article, I'm not sure.

15 Q Did you calIon the newspaper to retract

16 misquotations from you?

17

18

A

Q

They did not quote from me personally.
Did you call.on them.,to retract anything

19
from the article I have been reading from?

20

21

22

23

A

no, I didn '.t.
Q

A

Since they did not quote me personally,

So your answer would be no, you didn't?
The answer is what t gave.

24
MR. CATZ: Mr. Livesay, if

2~ it is your intention to continue with

LESLIE F. JOLLY
COURT REPORTER
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2

3

o MR, TAYLOE - BY MR. LIVESAY

the very vein, I think my
objection should be taken up
with the Court.

-13-

4 MR. LIVESAY: I think it would
II

6

7

be more orderly if all objections
were taken up-at One time.

Q I call your attention, if you will, to I
,I

8 an article from the Virginian Pilot, Wednesday, June 9,
1975, and. ask you ifyouare"reading that article?,','-

10 A. I have"aeen-,1t.
11 Q Now, this June 9, 1976 article, of course,
12

13

14

HI

HI

17

18

I 9

20

21

this article didn't carry a byline of any particular

reporter, but in it, it purports to say that,' "Councilmen
heard a plea", et cetera, and mentioned .-thisr.1r.Sullivan,
and goes on to mention, "City Attorney Gordon B. Tayloe
said that sentence outlined the landlord's right to
challenge the assessment. .Some people are not in busines
who own and rent real property', he said."

The newspaper has quoted you, and if I
read the article correctly, they are quoting you in an
open public meeting of the Portsmouth City Council.

22 MR. CATZ: For the purposes
of the record, my objections will continue.23

24
A I will answer that: Mr. Sullivan did appe'a

at a City Council Meeting and did present a petition

lESLIE F. lOLL Y
COURT REPOflTER

PORTSMOUTH, VIRGINIA 23705
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••
MR. TAYLOE - BY 11R.. LIVESAY

seeking repeal of the ordinance. As far as any

-14-

2

3

6

conversations that I made or quotes that I made, I don't

recall them specifically and have no way of recollecting
my thoughts because of no transcript being prepared of
the meeting.
MR. LIVESAY:

7 Q May I say that you neither admit nor deny
6 that you said in the public meeting of City Council,
9 "Some people are not in business who own or rent real

10 property"?
11

12

A

Q

I said I don't recollect.
Continuing in the article, it says, "Apply-

13

14

16

ing the provision to those only renting ten units or more
are purely administrative", which can be abutted
administratively. Did you say that?

1(i

17

A I don't recall.
Do you know what became of all these

16

19

20

21

letters that were sent to various people to fill out
forms and send them, back to Mr. Esleeck as to how many
units you had and what services you provided to the units,
et cetera?

22

23

24

A

Q

you?

You will have to ask Mr. Esleeck.

You have seen such forms, though, haven't

2~
A I don't recall whether I have seen the

(.

LESLIE F. JOLLY
COU RT REPORTER
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MR. TAYLOE - BY MR. LIVESAY

form or not.

Commissioner of Revenue.

tax ordinance?

businesstl?
A I don't know.

b.
I.'

~"
i

". :' ..•

That's the procedure.

And if the person was thought to be in

A

Q

is what his job is.

is. does he not?

challenging that under the Code Section 58-whatever it
business by the Commissioner. he has a prerogative of

A It is my understanding of the law that

Q Areydu saying it would be his job.

Q You don't know. Who would have the

Q Do you recall whether or not any person

A I can only tell you. Mr. Livesay. that

prerogative:.and whatever to make that determin.ation?
,

the person who administers and collects taxes is the

clients were tldoingbusinesstl with respect to the rental
authority to decide whether or not I or any of my

abated because it was determined that "He was not doing

,the City of Portsmouth has been refunded or the tax

who paid or was assessed a rental tax at any time by
2

3

4

5

II

7

8

II

~;.
10

II

12

13

14

15

18

17

18

III

20

21

22

23

24
Q And likewise, if the Commissioner of

Revenue decided the matter adversely to the City of

LESLIE F. JOllY
67

COURT HE:PORTER
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MR. TAYLOE - BY MR. LIVESAY

Portsmouth, in your opinion, it would be your duty to

2 do the same thing, to challenge him in court?

-16-

3 A
.I have never researched it as to whether

4 I have that authority or not.

MR. LIVESAY: I have no further
. II

7

8

questions. Do you.have any, Mr. Katz? .

MR. KATZ: I have no questions.
MR. LIVESAY: Do you waive your

9 signature to the deposition? ,':, :..~...

10

"
12

13

14

l!l

III

17

18

19

20

21

22

23

24

A I do.

* * • * * * * * •

I

. lESLIE f. JOLL Y
COURT REPORTER

PORTc;.MOIITH VIRr..INIA ":':l70-=t
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10 .

I'

12

13

14

III

18

17

18

19

20

21

22

23

24

-17-

* * * * * * * * *

STA~E OF VIRGINIA AT LARGE,
CITY OF PORTSMOUTH, to-wit:

I, Leslie Fc Jolly, RPR and Notary Public, do
hereby certify that the foregoing deposition of Gordon B.

_.

Tayloe, Witness, was duly taken and sworn to before me at
the time and place and for the purpose in the caption

. .r:::",

mentioned; that signature thereto and filing thereof were

waived.
Given under my hand this 30th day of September

1976.
My commission expires December 3, 1977.

. "

Leslie F. Jolly, RPR and Notary Public

* * * • • * • * *
. :1 .:

LESLIE F. JOLLY
COURT REPORTER

PornSMOUTH. VIRGINIA 23705
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," ,

." .Howc!yet,\'.liome"~i~i~ers'bell~:_\tbt\" r .

.::Taylo~'s.tllllng coiuwnlngfil.xpllYers:" , ~'!:.
.:jnglcii,thali l(l'uitlts is'no different than i, ,;:"

. tl1f~"orignjal Norfolk' imd/P.ort.c:mouth 'lliWJl.i.{: •..
: '.. exempUngthose _owning;,jess .thanfot1t1{}':' ,
". :r~nt:il:i~~i~.:/,J...>"£iNL~~~,t;~;;;,.;:~>:~~~~1!~!F,.
, ){,~~e.is'no diff~Ce;,tllen lh~ entire.U>,~~'
. matter,~ould onteagafu~ be 't.hrC\\71 baClf-i;'?':.-!.,

..'_:inlo',;~f~?~rts., .•:;>,;;~;S:~},i!'i..' .'. ;:,;~.,;~;1i;
' .. TliecOiJrl~earlierotdered thl;' cil1' to ~:'j;'!;?.:
~~;turn'l.h~~1.8x:rrioncy iihad co!lecfed; once '.~::~x.'
. the law:,~i:li:.dc:'I~::~r!i[)\'~F(!.'Bttt the city ,~'?;
i nmily'won that case. If it begiris collecting:; ~~

thf.!,t:!x ag~irt a'ltllocises,am1ther Co'-JUri bat,.-:.:iJ:,:~
. t1~. tW,tlt:y'm~):be'lotrcrl 10 ll[;i>iri:-pay'~~,~; .

h.?cka 'portico of the revent!es. -' ::.~;. ;','
p.~icNiK~~Mhe' !'!'n'f i~~[llorrr~ .;1' lcttc;'; .

. ?avj~itlg~:th~rn or !.r)(~ Virr.ini:iS'errelnc',
Cfllltfs rei:entdr.d~i()Il,: H(,l1~!:~(1them io: '.

, repl)' if lh~y'rellll\ey werr, Ilot iT) the blii:l •. ,
: nc~~of rentillg propcrty.:itd thnt he ,,"oult! ' .

r.on~idcr~h~ir~emarb, ',:; '.:'. :_,
.: '." (;ot quite a fcwr(~rofi'>es," he '~lIid! ..
" "TheY~C~in~bad, in bll~icallr tiro Cl?tqr,O:. .

Ties.:..th~;widm'i' tr}'lnr, to st:J)"ornood '
!;tc.mp~:~h~.',;:CJfarC?and froil! atlorneys ..
lcprC'wiling ('lienls 'repn!~enll/lr, one, two, .

. J(l ;;ncl:20unil.!J whor.!nim they Ilrcn't in :.,...
1 the rcntal:bllsliies~ eiUi6r,".":. '.' .. :>.

. . ',' \" "1' ~ j 1"'-':." • _ l'

"Jrsliinmpo.~lble t!,in'g,\! Eslccclt ~~'d.", .
.\.",',"~:~:\;!~'lhl~~.:t.__\,.: :~'\I't~\~.:!'~ ' .. '~ •.•. .' •. '

. ,"weWiil asltlhl' City Council to rcp~l
.' the law,o!:! the €r(nrnd~,VIle l'On~ldcr It Ine.
.: qull~~I~,lt .hurls the.small properly ov,,1er

'.:,a~tJ!1a!1~;.otth~eOri'pensiorstwho.have;
, ..to p~y th(hil:;her c()stslo'abSoro' tfle'$ii

".''~'\~tSu~~\~a~snid.:;';':,'~j(~i:::,i.,,,':..,:>:,
;. ;' ',Stil,liv:ih's ~e[lIjmcnj~ kte ~etiililiy~hiti~d

. 1:'ybc,th Ej;leecJlllfid TIl"l.,c ,who ar;ree the.

. small property bwncrwil's' never infcncted'
t~behutt OJ' the tl'..K;,BiJtUlcy cmph?~i7.e
that It's their job to follow the law l!!Jd coJ~.'

': Icct 'lhe~~xtzs owned ~'ie city;: :':. 'i ;
, .I,Esleeek h3d asked T~Sloe for an opinlQn .
~on,cerning,whq would b~ bUlle' hlisiness

. ' of,renlingre~idcntiar prop~)' as (Jenner!",
ih'cornmon 1:1';" . '.': i,'.:. ::. :.:

" ". ." "',"- .I,~"f ~ f" ,I:: ; . " .• >.., J ~"

.Tay'o~ ~ns\~crcd that rcqticst I';}~t",;ck
. nnlilip,thlll HIe ~lJrreiner.ollrl hll~ deiined .

:' 'Iliat "heiri,;,in the hiJ~irit'iI~ at common .
, la\!:~ <ls;a .coltl~eoldcR1lng tbilt reqitlies :,'

.,.".' :l" •.,:' . ;. . .• :.•" I.':' : ..;.~.

.tlle.time; att~nUon imd I~t>'}ror Ur'! p~r,~n
~ engaged fpr the rutru,~ or c~rn;p.r.a

'.livelihood or profit,' and lmr1ie 2 conU'l- .
,uiou5,and reg!llar CCllr~e of ()~t~!ng."

. ."', Tayloe:s.opinion went on ((I s12tc thilt "it
, !'ha{ ,~~:~'eontended.by some L')Xray-=:s"
.'. that tfeTcnti:1g ohmeol: two singl::.f:trniIY.,
,~:,il~~ •..o"f.'i1dup1cxror triplex is l.'n i~ol:1t.ed .
, ; transaction, and earinotbc cor~idered a '
'c, ~~S,l~~~!;~,;" . '.i~.,:.':<.~ \:. :.' .". :'

.•':::~~Lha\ie~co:lr,iclfrcdthlg'ttptrnc:lt .'.:md.
'::c~ndud~';'thllt.a taxpa)'cr V.h0 rents ;lS.:

many 3!qOdwdiing units will k required ;
; ~oi\pen.d .time, attention ami If!bClr C';}~~~ch~

::e~.d~v?,~:~~i-/', .". ':::,".: A~'~l
.' ~~Iri'addjtion, common scn,e dicl.3tes,.::'
; thafsuch a pers6nwhoo"","' ind rents' a~fJ.
; many~aslOdwellings units v;iJl d:l itoilJr if; ~;~
<.lie is;m.flijng & profit; th~refro;n: -; ;:\,:"':tW~:
. ':. "Accl)rdingly. I sum;est that'Seclioq';,::

20-104o( ,t.he Code of the City of Ports~~¥
'; mouili1973,.be administered as presuming~~
"any, person who owns 10 :Or more dl'i'elling~;

, ~units~:lIs<t>eing in .the. bildness' of. re~tiIJg4
:.;r.e~i~~ht,~alptppero/~';.:T.~yl.<!~.said;,Jii.'!~~1~
i:::i~~:l:Jiisifao~'.t{hinkiii&ttkind of fi~ie~!

!, 5ho~Jd:,~ej~):etI,or"licehsed,t;'~e'said;~Es:;':.t
:.;.J~~k~ldh~_~~s,':~1Ifor~lt~.!otthOsew~~~
::~:~~e;1'<!tp'~11t.;!jn':;~he;:bu.91.tie$s.:o..f rerim'~A'-, 'p":':::'t"-.l.\I'III"', "'.•...•."'In""1,"" ,.; '., ; 'I' :'I'~~~;'f
{; .IV.l"'~~«llj,.~" ,",1, l~i~"I:/'''~'I.~,>':'':';'",'-"'_. ",i:~~i!,.

;,',.
-~ .!

-' '.; -.

;il;/L;.,:; .,,'~,::.~i.:S:;,'. ....I'.'J~ ..:,~~
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CITY 'PORTSMOUTH '1976-47

. TO:

June 3, 1976

"1nterdepa:ri:mental Correspondence. Sheet

Robert G. Esleeck, C9mrnissioner of Revenue

FROM: Gordon B. Tayloe, Jr., City Attorney

. COPIES TO: Honorable l.tayorand Councilmen of the c;ity of Portsmouth
, SUBJECT: _

".: ". ..•...,.

.. ~ ~ . .. ... '. .

Dear Mr. E~:le~~~:: '."" .•.!.~~y:~+~,~:~:~.~;.:...~~:'~-~::i~;.¥.;.~j~~,f~~:f>,.:~.~~i)~;)..~;
.._ -As a result of-the Supreme Court of Virginia ':\".-~.

decision in the case of City of -Portsmouth v.• Citizens ..". ,'.
Trust Company, Etc., et aI, 216 Va. -(1976), you.re~
quested an opinion from me concerning who i.s in the
"business of renting residential property" as defined
at cornman law.

The Supreme Court has defined being in the
business at conunon la\'1as Ita course ofd'ealing whichre-
quires the time, attention and labor of the person so
engaged for the purpose of earning a livelihood or
profit and implies a continuous and regular course of
dealing, rather than an irregular or isolated~trans-
action ••••" See Slip Opinion at page 2. ..•....

It is contended by some taxpayers that rent- .
1ng of one or two single family dwelling units, or a duplex
or a triplex, is an isolated trans~c~iop and cannot .be con-
sidered as a business. .:'.' -, .'

/I have considered this argument arid conclude
that a taxpayer who rents as many as ten .(10) dwelling units
will be required to spend time, attention and labor on such
endeavor. In addition, cornmon sense dictates'that such a
person who owns and rents as many as ten (10) dwelling units
will do so only if he is making a profit therefrom.

Accordingly, I respectfully suggest that Section
20-104, Code of the City of Portsmouth, 1973, be administered
as presumi.ng any person '-lho owns 10 or more c1\'lel1inguni.ts
as being in the business of renting residential property.

17~~



_<_ '.<_~.'''''_'~'~..•..._ ._., ..' ~ '" '._ ~__ .. ..-._ .._ .0_.- .. ._. __ ._~ __ • ,._. ~ _

Robert G. Esleeck
Co~missioner of Revenue
June 2, 1976
Page 2

.. \

" :'

.~'-~....•...":- ::~.' .','. ,k ': #.-

GBTjr/ms

I hope this letter willsatisfa6torily give
you a criterion to determine what persons are engaged in"
the business of renting residential property.

Very truiy yours,

. : 0
,' .

....••
. <- .... ~ .:: ..

/.' ,-
l
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