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VIRGINIA: ' ' i

IN THE CIRCUIT COURT OF THE CITY OF RICHMONRD, DIVISION I é

NORTON C. FINES, an incompetent ' :
person, who sues by and through
Marjorie Ellen Fines, his next
friend, Plaintiff,

Ve

JOBEN F. KENDRICK :
8 Villway Avenue |
Richmond, Virginia 23226 ' i

and

RICHMOND MEMORIAL HOSPITAL,
a Virginia corporation,

Serve on ¥r. Harold Prather
' Registered Agent
1300 Viestwood Avenue
Richmond, Virginia 23227, Defendants.

MOTION FOR JUDGMENT

|
i
|
{

§

Comes now the él&intiff, Norton C. Fines, an'incompeten%

person, who sues by and throuch Marjorie Ellen Fines, his next
e

friend, by counsel, and moves‘the Court for judgment against the ]
, t
defendants, jointly and severally in the amount of Two Million Five

Hundred Thousand and No/100 Dollars ($2,500,000.00), together with

1

her costs, all by reason of the following: i

}



i. That at all times hereinafter mentioned defendant, f
John F. Kendrick (defendant Kendrick) was a physician duly licensed

to practice medicine in the Commonwealth of virginie and e specialist
in neurosurgery. %
2. That at all times hereinafter mentioned Nerton c. Fines

|

(Finesf was a patient of defendant Kendrick.... - §
3. That at all times hereinafter mentioned defendant, ‘g
Richmond Memorial -Hospital (defendant hospital), operated a hospital_
at 1300 Westwood Avenue, Richmond, Virginia, which accepted pleintiff
as a paying patient.
4. That on or about Harch 20, 1971, Fines was‘hospital-
ized at defendant hospital where Fines remained until on or about
June 22, 1971. That on or about March 24, 1971, defendant Kendrick

performed a surgical procedure on I'ines known as a righé temporal~

frontal craniotomy at which time a large subdural hematoma was

removed from Fines by defendant Kendrick. _ .
5. That during tbe period of Fines' hospitalization but '
prior to March 24, 1971, Fines possessed certain symptoms and ' i
developed certain conditions which were rade known to defendant i
; Kendrick, and the seriousness of which in the exexcise of reason- é'
able care, he ought to have recognized and which conditions and ;
symptoms demanded an inmmediate operation, and for which symptoms %
|

ahd conditions defendant hospital, its agents and ermployees, in



the exercise of reasonable care ought to have sought and obtained
proper and immediate redical aid and attention for Fines. Hever-
theless, on account of the negligence of sald defendants as afore-
said,.the operation was not performed in timely fashion.

6. MAs a direct and proximate result of the negligénce
aforesald of defendant Kendrick and defendant hospital, the afore-

said operation was not performed until on or about March 24, 1971:

that the failure in performing the aforesaid operation in a timely !
fashion and in the accepted and proper medical manner and in

failing to exercise due mwedical care and s8kill was due to the

carelessness and negligence of defendant Rendrick, ané the careless

ness and negligence of defendant hospital, its agents and employees,
in failing to obtain proper and immediate medical aid for Fines. |

i

7. That defendant hospital was further negligent in |

P

that it hegligently breached its duty to Fines in not exercising

due care in the selection and retention of its servants, agents and§

employees and that it was negligent in the selection and'retention
of the unfit personnel that were assigned ro care for and adminis-
ter to Fines from MarchIZO; 1971 through March 24, 197l{

8. As the direct, sole, and proximate result of the
foregoing negligent acts and omissions, Fines was caueed‘to sustain!

serious and permanentlinjuries resulting in his condition of

incompeténcy in which he has remained since the aforesaid operationr



el

‘'severe shock to his nervous system, excruciating pain, perwanent

. that he has and will continue to sustain a loss of earnings.

‘Lundred Thousand and No/100 Dollars ($2,500,000.00), together with

disability, and extensive mental anguish; that he will continue

to suffer great pain of body and mind: that he has incurred exéen-
sive expenses for hospitalization, medicai and related expenseé in
an unsuccessful effort to be cured; that he has been a;d continues

to be unable to perform his usual occupation and activities; and,

9, That on or about March 23, 1971, Fines became an
insane person wiihin the meaning of § 8-~30 of tne Code of Virginia,
as amended, and has continued in that capacity,'without interxup~-
tion, up to and including the date of the filing of this Motion
for Judgment., |

WHEREFORE, plaintiff demands judgment against the defend—

ants, jointly and severally, in the amount of Two ﬁillion Five
interest thereon from March 24, 1971 and his costs expended herein.

" MARJORIE ELLEN FINES, on behalf
of Horton C. Fines

o }(J/;'LJC Of Counsel

Andrew J. Ellis, Jr.

Russell V, Palmore, Jr.

Mays, Valentine, Davenport & hoore
P, 0, Box 1122

Richmond, Virginia 23208

-—



VIRGINTIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND,
DIVISION I

HORTON C. FINES, an incompetent
person, who sues by and through
Marjorie Ellen Fines, his next
friend,

4 -

PLEA OF THE
STATUTE OF LIMITATIONS

Plaintiff,

V.

JOHN F. KENDRICK
and
RICHMOND MEMORIAL HOSPITAL,

Defendants.,

N Nnll Nt N’ Ut P Vgl Nt “uust N Nt s al it “udP P

The defendant'thn F. Kendrick, by counsél, moves

_ the Court to dismiss this action on the grounds that same is
barred by the applicable statute of limitations in that the

Motion for Judgment was not filed within two years of the

date the alleged cause of action arose.

CERTIFICATE

This is to certify that a true copy of the foregoing :

Plea of the Statute of Limitations was mailed this 19th day of

S



" May, 1976, to Andrew J. Ellis, Jr., Esquire, P. O. Box 1122,
Richmond, Virginia 23208, counsel for the plaintiff, and £6v-'
" Mr. Harold Prather, 1300 Westwood Avenue, Richmond, Virginia

23227, Registered Agent for Richmond Memorial Hospxtal.

JOHN F. KENDRECK

Counsel

R. Carter Scott, III

BROWDER, RUSSELL, LITTLE,
MORRIS & BUTCHER

1200 Ross Building

" Richmond, Virginia 23219



 VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION I

CASE NO.

NORTON C. FINES, an incompetent
person, who sues by and through
Marjorie Ellen Fines, his next
friend,

V. _

JOHN F. KENDRICK

and

RICHMOND MEMORIAL HOSPITAL

PLEA OF THE STATUTE OF LIMITATIONS

’

Plaintiff

Deféndants

Comes now the defendant Richmond Memorial Hospital, by

counsel, and statés that the cause of action alleged against this
defendant occurred on or before March 24, 1971 and ﬁove‘than two
years prior to the filing of the actign against it and that it
is therefore barred by the applicable Statute of Limitations.
RICHMOND MEMORiAL HOSPITAL
By Counsel |
McGUIRE, WOODS & BATTLE

1400 Ross Building
Richmond, Virginia 23219

ORIGINAL S:GHED BY
HENRY H. McVEY, Il
Henry H. McVey, III

By.




CERTIFICATE

I hereby certify that a true copy of the foregoing pleading
was mailed, postage. prepaid, to Andrew J. 'Ellis, Jr., and
Russell V. Palmore, Jr., Mays, Valentine, Davenport & Moore,

P. 0. Box 1122, Richmond, VA 23208, counsel for the plaintiff;
and to John F. Kendrick, 8 Willway Avenue, Richmond, VA 23226,
defendant, this 27th day of May, 1976.

ORIGINAL SIGNED 2Y
HENRY H. McVEY, it

Henry H. McVey, III
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Wirginia:
In the ircuit (‘Innri of ihe (fhig of @thhmnnd éﬁmtsmn 1,

THE 28th DAY OF September 1916
NCRTON C. FINES, etc. : ' PLAINTIFF
. : .
JOHN F. KENDRICK-
»and » | ,
RICHMOND MEMORIAL HOSPITAL, " DEFENDANTS.

ORDER

THIS CAUSE caﬁe on today's date on defendants'
Plea of Statute of leltatlons and upon due con31derat10n of
!the ev1dence heard ore Eggug oral argument of counsel of the
tespeétive parties, memoranda of law submitted by counsel for
. respective parties, | |

It Is ORDERED and DECREED that the defendants™; Piea
of Statute of Limitations is hereby sustained.’

Plaintiff's exceptlon to the Court s rullng is hereby

o

duly noted.




@irenit Gonrt

OF THE

(l}ttg of ZRt:hmnnh

April 21, 1977
Courts BuiLDING

JAMES EDWARD SHEFFIELD ' ‘ ) RS KK MR K XK
JupGEe : . RiCHMOND, VIRGINIA 23219

st

v Russell V. Palmore, Jr., Esqg.
Mays, Valentine, Davenport & Moore
23rd Floor . ~ A
F&M Center ' ' : C -
P. 0. Box 1122
Richmond, VA 23208

Lawrence H. Framme, III, Esq.
Ross Building

Eighth and Main Streets
Richmond, VA 23219

Henry H. McVey, III, Esq.
McGuire, Woods & Battle
Ross Building

Eighth and Main Streets
Richmond, VA 23219

R. Carter Scott, III, Esq.

Browder, Russell, Little, Morris and Butcher
1200 Ross Building

Eighth and Main Streets

Richmond, VA 23219

Re: Case No. 9446
Norton C. Fines, etc. v. John F Kendrick, et al

Gentlemen:

This cause came again on today's date upon the issue as to whether
this Court's Order entered on September 28, 1976, sustaining
defendant's Plea of Statute of leltatlons, is a final and
appealable order as is envisioned in Section 8-462(3)(¢c) of: the
Code of Virginia (1950), as amended, and Rule 1:1 of the Rules of
the Supreme Court of Vlrglnla

10



It is established from the record in this case that the plaintiff's
counsgl never received a copy of the order of September 28, 1976, ’
granting the defendant's plea of Statute of Limitations until well
#ter the period for perfecting an appeal of the Order of
September 28, 1976, had run because none had been sent to him by
the Clerk's Office of this Court, and apparently he had not
checked the Court file subsequent to the entry of the Order.

It does appear, however, that copies of the Order were Sent to
the defendants' counsel of record.

The Order of September 28, 1976 reads as follows:
: * % * * ' ¢

THIS CAUSE came on today's date on defendants'
Plea of Statute of Limitations and upon due considera-
tion of the evidence heard ore tenus, oral argument
of counsel of the respective parties, memoranda. of
law submitted by counsel for respective parties, \

It Is ORDERED and DECREED that the defendants'
Plea of Statute of Limitations is hereby sustained.

Plaintiff's exception to the Court's ruling is
hereby duly noted. :

%* * * *

Whether or not an order is a final order in contemplation of Section
8-462, supra, depends upon whether the order disposes of the

whole squect, gives all of the relief contemplated and leaves
nothing to be done in the case except to execute and give effect

to the order. :

The only issue is whether the Order of September 28, 1976, still
left something to be done in the cause which negated its being
~a final order. ' '

It is the opinion of this Court that the Order of September 28,
1976, is not a final and appeable order because the Order doés

not dismiss the plaintiffs' cause of action. More importantly,
since plaintiff received no notice that his suit had been dismissed,
something still remained to be done in the matter and therefore

the Order was not a final order as is contemplated in Section

8-462, supra. That something to be done was notice by the

Court to plaintiff, that its suit was barred by the Statute of
Limitations. x :

11



To hold otherwise, that one is not entitled to notice from the Court
that a plea of Statute of Limitations had been sustained as to

one's claim, would virtually negative and emasculate one's right

of appeal as provided for in Section 8-462, supra. Vhile there is
no direct statutory or Rule of Court requirement that copies of
orders terminating a cause be forwarded to counsel or to parties

to litigation, the concept of due process of law provided for in
both the Federal and State Constitutions and basic fairness dictate
this position and requirement. ; -

Accordingly, the enclosed Order has been entered this date in
accordance with the above state opinion.

Very truly yours,

. ‘ ‘ v -
‘ | -
James FEdward Sheffield
js ' . ’ | ’ , _
Enclosure

12



Hirginia:
_gb'n the @ireuit Qourt of the @Iiig of Richmond, Bivision 1,

5 N

—

THE 218T DAY OF April _ 10 1]
NORTON C. FINES, ETC. PLAINTIFF
N v N |

' JOHN F. KENDRICK, ET AL | | . DEFENDANTS

"ORDER

It is ORDERED and DECREED that this Court's Order 'entered
on September 28, 1976, is not a final and appealable ordef.

It Is Further ORDERED and DECREED that the defendant's
Plea of Statute of Limitations is hereby sustained as of the date
of entry of this Order and the plaintiff's Motibﬁ For Judgment is
ORDERED dismissed. It is considered by the Court that the plaintiff
recover nothing of the defendants, but that the defendants recover
of the plaintiff their costs expended by them in defensejofvthis
case, | ' | !

The exception of all parties to this cause is noted as ﬁo
- those rulings and actions of the Court that aré adverse to their

‘respective positions and interests.

Awe

13



And nothing further remaining to‘be done herein, it is
ORDERED that this cause be stricken from the docket and the papers.

Placed among the ended causes of this Court.

Copy
EDWARD G. KIDD, CLERK

14



CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 - 2801

VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION I

)

% % R * * * % * * ¥ * *k % * & ¥ & * *
; NORTON C. FINES,
¢ an incompetent person,
‘ who sues by and through
MARJORIE ELLEN FINES, his
next friend,
Plaintiff
1 JOHN F. KENDRICK
! and
© RICHMOND MEMORIAL HOSPITAL,
Defendants
T;******************

ok ¥ % % ¥ ¥ % % ¥ ¥ X * % ¥ 2

TRANSCRIPT of MOTIONS in the above-

i styled case when heard on July 19, 1976, before Honarable‘.

| James E. Sheffield, Judge.




CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
" PHONE 648 -2801

te

APPEARANCES:

i

Andrew J. E11is, Jr. and Russell V., Palmore, Jr., Attorneys at
Law of MAYS, VALENTINE, DAVENPORT & MOORE, F & M Center,
Richmond, Virginia 23219, Counsel for the Plaintiffs;

R. Carter Scott, III, Attorney at Law of BROWDER, RUSSELL,
LITTLE, MORRIS & BUTCHER, 1200 Ross Building, Richmond,
Virginia 23219, Counsel for Defendant John F. Kendrick; !

Henry H. McVey, III, Attorney at Law of McGUIRE, WOODS &
BATTLE, 1400 Ross Building, Richmond, Virginia 23219,
Counsel for Defendant Richmond Memorial Hospital.

INDEX |

DIRECT CROSS REDIRECT RECROSS

Mrs. Marjorie Fines 7 33 34

By Mr, Scott) - 14 !
By Mr. McVey) 29 | |
Lloyd F. Moss, M.D. 37 ‘
(By Mr. Scott) 42 : !
(By Mr. McVey) 43 :
Harold F. Young, M.D. 45

John F. Kendrick, M.D. 48 :

(By Mr. Scott) : 54 s

EXHIBITS

P e I I

PAGE . |
Defendant's Exhibit A 25

(Arteriogram authorization) -
Plaintiff's Exhibit 1 53

(Hospital progress notes) , ;

Reported and dictated by Robert A. Tierney/rwn ;

- -

1o ' |



CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 -2801

5]

~3

10

s
(39

15
16
17

18

NOTE: At the ca111ng'of the matter
at 11:00 a.m., the hearing begins as fol1ows,
viz: “

THE COURT: Good morning, gentlemen.}
Are all parties ready in the case of Fines |
versus Kendrick and Richmond Memorial Hospital? é

MR. PALMORE: VYes, your Honor.

THE COURT: 1Is the defense ready? %

MR, SCOTT: VYes, sir. i

MR. McVEY: Yes, sir. _ %

" THE COURT: We are here on motions? :

MR. PALMORE: That's correct. I might%
add that the notice states that we aré here thisi
morning on two pleas; and the respective.pleas
is one, the statute of limitations which has
been filed by both defendants, and in,6addition
the special plea filed by Mr. McVey on behalf
of the Hospital in which he has alleged the |
Hospftal is immune in the suit. ‘

Mr. McVey and I spoke the first of |
last week and due to a problem with a witness of?
Mr. McVey's we agreed to postpone argument on
the special plea and so we are here this morn1ng§

entirely on the plea of statute of limitations.

17



CRANE - SNEAD & ASSOCIATES
COURT REPORTERS

1108 EAST MAIN STREET .

RICHMOND, VIRGINIA ) '

PHONE 648.2801

~1

.....
[N

THE COURT: Thank you very ‘much. |
Are the defendants ready toiprdceed?
MR. SCOTT: Yes, sir. I don't know
whether there are any witnesses in the Courtroom
but if there are I ask for their exclwsion, o
THE COURT: Are there any persons |
here who are going to testify on the statute of’
limitations, other than the parties in the case,'
and if so we will ask you to step out of the
Courtroom and the Sheriff will escort you to the'

Witness Room. : i

NOTE: At this time all witnesses left’

the Courtroon.

THE COURT: You may_proceed, Mr. Scottg
MR, SCOTT: On behalf of Dr. Kendrick
we filed a plea of statute of limitations on
the basis that the motion for judgment alleges
a cause of acfion resulting in personal injury |
to the plaintiff occurring on or about March 24,£
1971, and the motion for judgment beiﬁg filed
on or about-May 6, 1976, and pursuant to Sec-
tion 8-24 of the Virginia Code, we would move

the Court to rule that the two year statute of

——

g

8 | |



CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 - 2801

! 5.
j g limitations has run on this action and enter a
2 ﬁ summary judgment for the defendant, Kendrick.

N MR. McVEY: We join in that motion.

I take it that the defense will be
b that because of 8-30 the suit hasn't been

6 | ‘ brought by an incompetent, but I think the

7o burden shifts to the plaintiff in this case to

g | o show that at the time Mr. Fines cause of action :

z arose that he was incompetent, or insane, or

1
t i
i

0 o: some sort of disability.
N ? . MR. PALMORE: This fs putting the cart,
32 ; : before the horse and I did have a brfef opening é
13 é which I will narrow down, but Mr. McVey's posi- i
14 ? tion is correct with respect to our Jefense of 3
15 E the statute. . a !
6 ﬁ ' Nbrton C. Fines is a resident of f
1% j Fredericksburg and was admitted to Richmond ;
i8 ﬁ Memorial Hospital under the care of br. John F, i
19 g Kendrick on March 20, 1971. On March 24, 1971, |
20 Dr. Kendrick performed a neurological operation é
21 upon Mr., Fines. | ;
22 ’ Now, as you are aware of, our motion ;
| 23 ; for judgment alleges that the operation on the f
24§ 24th, we believe, should have been performed
25 % prior to that date, and we specificai%y?allege ‘
| 19 |



CRANE SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 -2801

et

15

14

15

16

IR

19.

20
21

22

that on March 23rd, 1971 that Mr. Fines became |
an insane person under the provisions, and with-
in the meaning of the Section of 8-30. It is
the plaintiff's position through his next friend
Mrs. Fines, that the defendants neglfigence
occurred on the same date that he became insane
within the provisions of Section 8-30, and our i
evidence this morning, we believe, will show
that as of that date, and without 1nterrupt1on,!
that Mr. Fines has remained an insane person |
within the meaning of 8-30. and, therefore, the §
p]eq to the statute of limitations would be |
inept.

THE COURT: Okay, call your.f1rst
witness. ' : ¢ j

MR. PALMORE: Mrs. Fines. |

S S



Fines - Direct

CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 - 2801

nG

|

9
10

11

13
14
15
16
17

18

19

21
22
23

24

MARJORIE ELLEN FINES, a plaintiff

herein, called as a witness on her own behalf, first being

duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. PALMORE:
Q

and your address?

A

Please state your full name, your age,

"1 am Marjorie Ellen Fines, and 1 am

54, I live at 108 Buckner Road, Fredericksburg.

Q

I am going to be directing questions

to you, and p1ease address your answers to his Honor.

A

Q
A
Q

A1l right.
Are you the wife of Norton C. Fines?
-1 am. |

Now, Mrs. Fines, is it or 1s it not a;

fact that on March 20, 1971 that Mr. Fines was hospitalized

at Richmond Memorial Hospital?

A

Q
A

That's correct.

Under whose care was he so admitted?

Dr. John Kendrick.

BT




CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 - 2801

Fines - Direct | » 8.

[V

17

18

19

21

22

23

24

25

SRR | W
i

Q How long did Mr. Fines remﬂih at RichJ
mond Memorfal Hospital? -

A Two months--until the 22nd of June.

Q ~ Would you briefly state what occurred
thereafter in terms of where he was transferred, or did he ré-z
turn home? | |

A , No,vhe was transferred to Sheltering
Arms. - - . i

| Q Was an operatfon performed, dur1ng> %

Mr. Fines stay at Richmond Memorial Hospital? !

A Yes, sir. : |
Q What was the date of that operatfon? i
A The 24th of March. |
Q 0f 19717 *
A Yes, that's right. . 3
Q Did you have an occasion to be with

your husband at all from the time he was admitted to the Hos-

pital on the 20th of March until the date of the operation?
A Yes, I was with him most of the time,‘

or all of the time except Saturday night qnd Sunday night 1 |
went home, but up through the 24th. | 5
_ Q When you referred to Saturdéy. was %.

that the 20th? |
A That was the 20th.

}
H
i

, |
Q ~ Now, would you please briefly describe

k2



CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
~ PHONE 648 - 2801

Fines - Direct . 9,

(2%

17

15

19

20
21

your husband's condition as you observed it from Mafch 20th,
when he was first admitted, until March 23rd, the day before
the operation? '

.A Well, on Saturday, March 20th, when
we brought him in--Dr. Moss had given him medicine,land he
didn't knoﬁ where he was or anything; That was on Saturday,

and on Sunday, March 21st, he was more alert and he was, you

‘know, almost perfectly normal and knew everything, and on

Monday he was aware of everything that was going on and was
sitting up on the side of his bed and I thought he was doing
fine, then on March 23rd, or somewhere right after 8:00 o'

clock he began to go into--I thoughf 1t was a sleep but he

couldn't blow his cigarette smoke out and he couldn't eat. I

tried to give him some soup but he couldn't swallow that.
Q You mentioned 8:00 o'clock; was that
8:00 o'clock a.m. or p.m. on the 23rd?
In the morning.

A

Q Eight a.m.?
A A.M. in the morning of the 23rd.
Q

A1l right. Would you continue with

+

respect to his condition on the 23rd and the 24th.
A Well, he continued to, I thought go

into a deeper sleep and 1 thought they had given him something‘

to make him sleep, but, you know, then on the 23rd, or then on

the 24th he was completely out of 1t. He was real sick all

RS f“




CRANE - SNEAD & ASSOCIATES
COURT REPORTERS 1
1108 EAST MAIN STREET !
RICHMOND, VIRGINIA ) i
PHONE 648 - 2801
. i
|
1
{

Fines - Direct ' v - ' 10.

that night and on the 24th Dr. Kendrick perfokmed whatever it
} was, an arteriogram and the operation. |

Q ‘ A1l right. Did you have an occasion

to see Dr. Kendrick on the 23rd, the day before the operation?
A Yes, he came in the room three times |

!

that morning, around 1 would say 1:00 o'clock and again at i

!

6:00 o'clock, and that's when I asked him just what his condi-%

|
tion was and just what he was going to do and he told me he
i

didn't know and that his condition was critical and that it

had been ever since he had been there and that even if he
|

found the trouble he wouldn't be able to operate for two weeks
: : |

until he built him up physically.

Q Now, would you describé. please, Mr, |
Fines condition as you observed it on Dr. Kendrick's last
visit on March 23fd?

A He had gone deeper to sleep and he 2
didn't know anybody at that time. i

Q Did Dr. Kendrick advise you of what %
he concluded Mr. Fines conaition to Be as of the last visit |
“on the 23rd?

A He said his condition was critical
and had been since he had been in there. *

Q Now you stated that the operat1onlﬁas
performed on March 24th, is that correct?i

A : That's correct.

B

24
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Q At what time, approximate1§; was the

e

operation performed? { !

ﬁ ‘ A I think it was around 7:00 o'clock

4 S that morning. |

5 E Q In the morning? |

6 %é A Yes. \

7 g : q Were you with your husband!the eve- g
. !

5 ﬂ ning of the 23rd and the early morning of the 24th?
¢ A Yes, I stayed with -him all night. 1 |
10 ;i didn't leave him at all.

1l f Q Did you obserVe any contrast in his
| .

i2 | condition from the visit that Dr. Kendrick paid around 6:00
13 o'clock early in the evening?

14 A Well, he continued to get worse and
15 } he sort of was fighting'for'his breath and his temperature
16 went up to 103, and then began to gurgle in his throat and

17 they had to bring the suction machine in and suction him out

18 | and he was just sort of fighting to 1ive all that night.

19 Q Now you stated and testified, Mrs.

20 Fines, that Dr. Kendrick advised you that it would be two

21 weeks before an operation would be performed when he last saw
22 | him on the 23rd, is that correct? '

23 A That's correct.

24 Q Now you testified that the operation §
!

25 " was performed on March 24th, the next day--in fact, the next

25
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3

i morning, is that correct?

? A That's right.

Q ~ Did you have an occasion to ask Dr.
| Kendrick about his earlier statement? R
| A Nell, on March 24th when he asked me
to sign the paper I told him--1 said: Well, you told me yes- §
terday that even if you found out the.trouble you couldn't

operate for two weeks, and he told me, he said: Well, he's

dying anyway.
So, I just signed the paper.
Q Did you have occasion after March 24th|
i to speak with Dr. Kendrick about your husband's coﬁditibn?
i A Yes, I talked to him many times about

§ it and he told me that if he had operated sooner that it wpu1d§
1 have made a difference, and that even three hours would have
i made a difference. ) :
0 Since March 24, 1971, and-certainly
since Mr. Fines discharge from Sheltering Arms, whose care %
has Mr. Fines been under? |
- A Dr. Mosé from Fredericksburg.
Q ' whefe has your husband been 1iving g
since that date? ' : ; |
A In our home, except for the times thaté

he has had to be admitted to the hospital. I have taken care |

of him ever since.

1
m
!

26



Fines - Direct

CRANE - SNEAD & ASSOCIATES

COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 -2801

13.

17
1%

19

mean?

A
Q

Since March, 19712
June, 1s when he went home.

When he was finally discharged, you

Yes.

Would you please describe for Judge

Sheffield Mr. Fines condition as you have observed it since

his discharge, or since March 23rd, 1971 until the present?

A

Well, he sti11 doesn't know: me from

anybody else and his physical condition, to me, is a 1ittle

better because he moves his hands and arms and feet and legs,

but he can't walk.

He can walk with help but he doesn't know

day from night, and he can't see. He is just like a helpless

baby.

Q
A

Can he eat by himself?

No, I have to feed him and I have to

bathe him and shave him, and clean his teeth.

Q
A

Q
A

past and doesn't realize there is any present at.all. He

Can he write?

No.

Can he speak?

Yes, he talks but he is living in the

\

thinks he 1is work1ng~back at work, and when he talks, he is

talking to people back like he did when he was well.

Q

Now this condition that you describe,

27
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16.

has it continued since the 23rd of March until the pfesent?
A No, at first he couldn't talk at all

and couldn't move himself at all and I just kept working with Fv

him and talking to him and he made a noise at first before he
started to talk, and then he began to talk a l1ittle and now

he talks, and sometimes he speaks real clear, you know, Tike

his natural voice, but it is still in the past and nothing ofi

the present. He will call me to him, and when I get there he
doesn't know who I am and I will say: I am Marjorie, but he
doesn't know me. (Witness upset) :
Q When did you last see him?
A This morning.
MR. PALMORE: Answer Mf. Scdtt's

questions, please.

CROSS EXAMINATION
BY MR. SCOTT:
Q Mrs. Fines, you have beén taking care

of your husband since March of '71?

A Yes, sir.

Q In the times that he hasn't been 1in
the hospital, you mean? §‘

A That's right.

Q Were there any members of your family

that live with you, or lived up there in Fredericksburg with

i

T
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10
i1
12
18
14
15

16

18

19

21

it a mile from us.

you?

A They 11ve in the surroundipg County
but nobody lives with me. It is just my husband and I.

Q Do you have any children?

A I have one son. ;
Q Where does he live? ‘
A He 11ves--well, I guess you would cang

Q A mjle from where you live?
‘ A Yes.
Q Has he beén involved in helping you

out with your husband?

i

A Well, he helps me with somé things buti

1
he just can't stand it and when he comes around it upsets him

and so he doesn't help me but very littJe.
Q Has there been any Court proceedings
to classify your husband 1h any way fincompetent, or to appoint:.

a representative for him of any kind?

A No. :
‘ i
Q Who handles his business affairs? .
' |

A Well, really I haven't had too much

done, but Mr. Boydon, a lawyer, has helped me.
Q Is he your family'attorney? |
A Yes, he was and like I said, I haven't,

had too much to do.

g |
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Q Do you have a power of attornéy for
your husband?
A No, I am the power of attorney.

Q Do you have any kind of paper, or

P
|

document that is filed with any Court that gives you the right,

to handle your husband's affairs?

A , No, it hasn't been through the Court.

¥

Q . Now, Mrs. Fines, you indicated ear11er

that your husband has been under .the care of Dr. Moss s1nce

March of '71, 1s that correct?

A That's right.

Q Are there any other physicians up in
the Fredericksburg area that have seen him, or evaluated him?

A No, other than just 1ike Dr.:Moss
wasn't there they would fil1 in.

Q : Has he seen any other physician out-
side of the Fredericksburg area for his condition? '

1
A Yes, he has. I have carried him to

'‘Charlottesville to Dr. Martines and Dr. James and in Richmond

at the Medical College, to Dr. Young.

Q How recently has that been? '

A - Well, 1t was a year ago, singe Dr.
Young saw him. ‘

.Q Has anybody, or any of these"physi-

cians given you any indication that his condition will change?

P \

RELY)
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17
18
19
20
21

23
24

25

A They have given me very little hope.

Dr. Young has told me that he could come out of 1t but 1t was§ '

doubtful. |

Q | Before that time, did anybody .give
you any indication at all that there was hope of him coming
out of it?

A Well, Dr. Kendrick told me he could
snap out of it, but he hasn't.

Q And that was back in '717?
A That's right.
Q ance that time you haven't.had any

indication that he would come out of this condition?
A No.
Q Now, Mrs. Fines, this suit was filed
in your name on behalf of your husband in May of 1976.
_ Could you tell us the reason why you
Qaited so long to file-- _

MR. PALMORE: I object to that. I
don't see the relevancy of it at all. That fis
the purpose of this hearing.

THE COURT: What is the relevance,
Mr. Scott? _

MR. SCOTT: Judge, I think there may

be an equitable factor that the Court s going

to consfder here, and I think perhaps the_Court

3T
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BY MR. SCOTT:

Q Do I answer the question?

has a legal aid to consider equitab]e'facts, ;
and if there was a delay unnecessarily, even |
though the Court may find that the batient was, %A
in fact, insane under the statute, I think it
would be relevant.

THE COURT: How do we get into equity ?
when we are talking about the statute of limit-
ations? |

MR. SCOTT: I think there might be
some authority for establishing equity principls%
and in the event that the Court feels that, we ;
should have this on the record. We don't have ;
a jury and it is certainly not prejudicial to ;
the plaintiff's case. I think if there is some
reason other than the particular physical statusi
of the patient, I think we ought to know that. |

THE COURT: I will admit it 'subject
to it being relevant at some later date that youf
might want to use it but I don't feel that it is’
relevant, but we do not have a jury and I will |

let her answer.

MR. PALMORE: Note my exception.

(Continuing)

R P
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Q Yes, ma'am.

A Like Dr. Kendrick had salid that he
could snap out of it any minute and I thought that he would,
and truthfully I wasn't physically able, from taking care of
my husband, to even go and attend to it. !

Q Now, Mrs. Fines, you 1nd1ca£ed that
on the 20th of March, when your husband came into the hospitau
that he appeared to be all right, I think you said, .or okay,
is that correct? |

A Well, he was all right until--he was
all right at home but we carried him to the hospital and Dr.
Moss saw him that morning, and he was in violent pafn and I'm -
sure he gave him something to ease his pain. |

) And during the 21st and 22nd of March,
1971, he appeared to be--was he all right during those two

days?
| A 'Yes, he seemed to be perfectly normal
to me.
- Q Was he sleeping? :
A No, 1ike I said he sat on the side of

his bed and it started to snow, and I told him to look at the f
snow, and he talked to us and laughed and seemed to be in
real good spirits.

Q How about during the day of the 23rd

in the morning, what was his situation?
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20
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2
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1

A : Well, when they asked me to leave the
room for him to take his bath, up to that point I hadn't seen
any change in him, and then they came up and told me that
Norton wanted a cigarette, and so I went back in the room and
that minute I didn't see any di fference until he comp1a1ned?-.
well, he started to hold his cigarette up like that (Indfca-
ting), and 1 said: Norton, what are you doing that for, and
he said: I'm trying to see what kind it is, and then he
couldn't blow the smoke out.

So, I went up and asked the nurse:

‘What is the matter with Norton, he can't blow the smoke out

and she just said: Don't give him Anymore.
Q Did you continue to corrésponﬁ, or %
talk to him during the remainder of that day? |
A No, I didn't talk to him because I

_rea]ly thought they had given him something to relax and put

him to sleep and rest because he had been in such terrible
pain, and I thought he was going to sleep--~1 mean.ua normal ?
sleep because I couldn't tell any different.

| Q Were you staying with him during the
time that he was in the hospital? |

A Yes, 1 did. ; |
Q Were you in the room most of the timef
A I was right in the room. |
Q You would have seen whether they had

34 T
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given him any medication, right?

A

Other than when they asked me to leave:

the room to do what they had to do, yes.

Q

And did they ask you to leave when

they gave him medication?

A

I didn't see them, but they wouldn't

let me stay when they gave him a bath.

Q
23rd also?

A

But he was complaining of pain on the

Not that morning that I remember but

he had been in such severe pain for two weeks in his head,

and even on the 23rd, or Sunday, when he was his best that he |

had been for over a week, at times he would go lTike that

(Indicating), like he had a pain, but he didn't say anything.

Q
A

Q

What day was that again?
Sunday, the 21st, I mean.

'Now, on the remainder of the day of

the 23rd, did you converse with him during that period, say

up until 6:00 o'clock in the. afternoon?

A
was around 11:00
I ca]led-him and
Could he eat his
I thought he was

to give you some

t

i

1

Yes, they brought him soup, I think it

o'clock and T tried to give him the soup and

rolled him up a 1ittle bit and asked him:

soup, and of course he didn't answer me, but ;

awake enough and I said: Norton, I am going ;

soup, and I gave him three spoons full and

35
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. he sort of strangled, and then the nurse said not to give him;
| anymore. ‘
i Q : You didn't talk to him anymore after

i Tunch time then on the 23rd?

b A No, Tike I said, I thought he was |
i resting and 1t was along in the afternoon when I began to
realize that he wouldn't be asleep thaf sound on his own and
it looked 1ike, especially when Dr. Kendrick came in around §
1:00 o'clock and pressed on him, he drew up 1ike he hurt him.é
and that was the only movemént that he made from that time on.i
; Q Did Dr. Kendrick see him later on on |

that same day?

% A He came fn about 6:00 o'clock that

i same day. Z
-f Q And did your husband have dinner that %

| night? | |

i | A No, he didn't have any lunch or .

§ dinner, either one, because he couldn't swallow. They broughtg.

his lunch but I ate it because the nurse told me to.
Q Were you present when Dr. Kendrick

i performed any type of examination on him on the late afternoonf

-4 ;
v

visit of the 23rd?

A Yes, 1 was there in the room when he

came in but I don't remember him doing anything but pressing

! on his eyes, I think.
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€ Q And that's all you remember about his
; examination? ) |
’ A Yes. [
4 ﬁ Q Was that the time that you talked to
3 i Or. Kendrick about the operation, or was it before that, or
0 ; later? ;
g A You ﬁean on March 23rd? f
3 § Q Yes, ma'am, f
2 35 A .Well, I asked him what was wrong with %
. . Norton and what was he going to do, and that's when he told
I 5 me that if he found the trouble he couldn't cperate then, and:
2 ;'he§t01dvme his condition was critical and had been since he
13 % had been there, and I asked hinm: whaf was he going to do and %
14 g he said: I don't know. |
15 é Q o He told you at some point on the 23rd j
16 2 that he was going to run a test on your husband the following 5
17 g déy, didn't he?
18 ¥ A Well, if he did, I don't remember.
10 % Q Have you ever. heard of a test ca]léd -
B ? an arteriogram? |
21 ﬁ A I have now, but I hadn't then.
) % Q Do you remember him talkfng to you
23 i about performing an arteriogram? 2
24 5 A No. ;
25 € Q Do you recall signing an authorization:

I A—— ;
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| A

é mdrning, and I remember that I put the wrong date on it and I

" asked the nurse if that was all right. and she said 1t didn’ t

on March 23rd for an arteriogram on your husband?

No, I signed it on March 24th, that

i make any difference, because I remember I signed them both at

; the same place because I signed one, and he had the test run,

Q and then when they brought him back they told me they were

. going to operate, and that's when I signed the other one.

Q

Let me ask you to look at this, Mrs.

| Fines. Is that your signature? (Indicating)

t A
L Q
2 arteriogram; is it not?

A
Q
A
Q
date on there?

A

Yes, it is.
Is that the authorization for the

That's right.
And it is dated March 23rd 1971?
That's right.

'And you are saying that you put the

Well, I thought I put the date on

there because 1 remember asking her but now I'm not'positive,

20
2 but that's the way I remember 1t--I mean--
) i Q You can't say for certain you put the
23 % date on it rather than somebody at the hospital?
24 i A No, I thought.l put the date on fit.
25 ﬁ Q Do you deny that you signed that on

| . . .

%T .. U8

'
3
i
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March 23rd?
A

No, I don't deny it because I am not

positive. In my mind I am sure I signed both papers on the

24th but now it is

upset.

possible that I did because I was pretty

MR, SCOTT: We would like to offer

that.
THE COURT: 1Is there any objection?
MR. PALMORE: No objection.
THE COURT: It will be Defendant's
Exhibit A.

zation was marked by the Court as:

NOTE: The above referred to authori-

Exhibit A.

Q
6:00 o'clock on the
husband?

A

Q

. BY MR. SCOTT: (Continuing)

'Now, after Dr, Kendrick'left around

‘23rd, did you continue to stay with your

Yes, I did.

Was there any change in his condition

from that time until the next morning?

A
Q

Yes, he continued to get worse.

In what way; was he sleeping?

Defendant's

-39
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- z
A ~ No, he had been laying there just per-:
fectly stil1l and then he began to move about--I don't mean -

turning over‘or anything 1ike that, but just moving about and :_

“kind of pushing himself up and he was breathing harder and hisE

temperature went up and then, 1ike I said, he began to gurgle :
and they had to go suction him out. ]
| Q During the day of the 23rd, he was

more or less just lying there still; is that what you are

saying?
A Yes, 1ike he was asleep.
Q During the whole day?'.
A ~ Since a 1ittle after 8:00 o'clock.

From 11:00 o'clock on 1t was the last that he moved at all,
and that's when I tried to feed him the soup.

q And after Dr. Kendrick left on the |
23rd did his condition change, because he was moving, and like
he wasn't moving before earlier?

A That's right. o : i

Q Did this go on for the remainder of
the evening of the 23rd, and the early morning hours of the :
24th? . |

A Yes, 1t did.

Q °  Were you in contact with Dr. Kendrick ;
at any time during that period?

A You mean from when he left around 6:00

a0 .
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o'clock until the next morning?

Q Yes, ma'am.:
A No. .
Q Did you attempt to get in touch with B

him in any way?
A Yes, I asked the nurse and she safid

she thought I should call him.

Q Did you attempt to reach him?
A No. i
Q Other than that one conversatfon with

the nurse, did you make any further attempts to get Dr.

Kendrick, or some other physician to examine your husband? j

A No. |

Q What time was that that you<had this %

conversation? é
| A | You mean with the nurse? Z

Q .Yes.

A . I think it was somewhere around 3:00
o'clock.

Q In the morning?

A It was in the early morning hours, I g
know that. ‘

Q  So, between 6:00 o'clock in the evening

of the 23rd, and 3:00 o'clock a.m. on the morning of the 24th,i

you had no discussions with any personnel at the hospital

G —
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concerning your husband's condition, or concerning contacting

Dr. Kendrick?

room with us.

Q
A
Q
A

Q

Nothing but the nurse that was in the |

Was she there most of the time?

No, she was a nurse on the floor.

She would come in and out periodicallﬁ

Yes.

What was his condition on the 24th

prior to the operation; was it about the same‘as it had been

on the 23rd?
A

I can't remember, but it seems to me

that he had sort of given up and just wasn't moving anymore.

That's the best I can remember, but I know when they brought

him out after the test, he didn't--he wasn't moving at all.

i

He was just lying there like a deéd person because they d1dnfﬁ

want me to see him and I wanted to see him and so they let me

see him.

Q
A

Was he stil1l in his room at that time?:

They had brought him back to his room !

and then they carried him out again to operate on him.

Q

How long did he remain at Richmond

Memorial, and then Sheltering Arms?

A

Two months at Richmond MemO(ial and

3
i

a month at Sheltering Arms.

|
|

!
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Q And then you took him back to Freder-
icksburg after that? |

A Yes, home.

Q ‘Since that time Dr. Moss has been his
physician? | |

A That's right.

MR. SCOTT: I have nothing further.

BY MR. McVEY:

Q Mrs. Fines, my understanding is that
Dr. Kendrick saw your husband on the evening of the 22nd, f{s
that correct?

A The first time?

Q ~ Well, he had seen him all along but
on the evening of the 22nd?
On Monday?
On the 22nd.

Yes, I'm sure he did.

QO P O >

And then on the morning he went fin andz
saw him before he had his bath, and that was quite early, and 5
had Dr. Kendrick seen him at that time? .
A Yes, Dr. Kendrick came in theﬁ.
Q | And then at that time, -as far as you
were concerned, your husband seemed to be reasonably ﬁorma1

and he was given his bath and Dr. Kendrick saw him, and then

43 | | -
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: at that time you left the room, and when you went back was the:
time that he had trouble exhaling smoke?

A Not right away--I mean, it wasn't
: right that minute. He smoked two or three cigarettes, and
that was'unusual because he didn't smoke one right after
another, but that morning he just kept requesting them and I
didn't know why -he was asking, and fhen he began 1ike he
couldn't blow the smoke out, but I don't know how many cigar-

ettes he smoked, but he smoked normally before that.

Q So, if 1 understand you correctly
then, you saw him about 8:00 o'clock in the morning énd he
seemed to be pretty well, and what time was it when Dr. Ken-

drick saw him?

A Well, he saw him, as well as I can
remember, he was in there around the time that they were
giving him his bath, or right after, or right before that. :

Q But you left the room actually during
the time that he was given his bath? :

A Yes, they asked me to wait in the
lobby.

Q And then you came back in and Mr.
Fines seemed fine at that time, except that he continued to
want to smoke, is that correct? . i

A That's right.

Q Then after a pefiod of time, he app- i

T —
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arently couldn't blow the smoke out?

A
Q

That's right. ;
And then at 11:00 o'clock, I believe

? you said, he had trouble with his soup?

A
Q

Yes.

Did Dr. Kendrick see him again about

1:00 o'clock on that day?

A
Q

the cigarettes?

A
Q

Yes.

And that was after the soup and after 3

Yes.

Did you discuss with Dr. Kendrick the %

problem with the cigarettes, and the problem with the soup?

A

Q
A

Q

6:00 o'clock. in the evening, approximately?

A
Q

or to the best of your knowledge and recollection an arterio-

If I did, I don't remember.
You just don't recall? i
No. i

‘And then Dr. Kendrick saw him again ati_

i
H
i
i

~That's right.

And then your husband was operated on, :

gram was performed subsequently an operation was performed

but 1t was not done until the 24th, 1s that correct?

A
Q

That's correct. :

And that's the best of your reco11ec-:

a5 | |
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i
|
i
1
i
!
i
|
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i
i
H

i

tion ? | ' {

A I remember that distinctly. %

Q © But up until sometime during the middlé
of the morning on the 23rd of March, 1971; your husband seemed%‘
to be re&sonab1y alert and understand who he was, and who you :
were, and what was going on, is that correct?

A That's correct.

Q But thereafter he had trouble with
smoking--well, even after he had trouble with his smoking and
the soup, were you able to converse with him?

A No, he never spoke anymore at all, 1
don't think that he ever spoke when I was trying to give him
the soup. 1 don't remember him saying anything. He Just

gagged and began to struggle,. |
Q Up until the middle of the morning of

the 23rd your husband seemed to be reasonably normal, and

reasonably alert? .
A 1 don't think it was that late in the '

middle of the morning because when they finished with his bath’
it was right after 8:00 o'clock and that's when he began to
smoke the cifgarettes, and I don't know how many, but I would

say about three or four.

Q But he asked you for the cigarettes?
A Yes, sir.
Q And I take 1t you all carried on some
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conversation while he was smoking?
A Yes. _
Q But it wasn't untfl he really began to

be unable to exhale that you really noticed any real change?

A That's the first thing that I noticedﬂ
Q . Was that sometime during the middle of{

the mofn1ng? | :
A No, it Qasn't during the middle. It

was a little earlier.

Q Can you give me an eét1mate then? i
A I would say approximately 9:00 o'clock?
because I am suré it wasn't over an hour from the time that I
went back in the room after his bath that he began to go to
sleep.
Q . Was he asleep when Dr. Kendrick saw
him at 1:00 o'clock? ,
A ers, he was.
MR. McVEY: Thank you, ma'ah.
THE COURT: Do you have anything on

redfrect?

MR. PALMORE: One question.

REDIRECT EXAMINATION
BY MR. PALMORE: ‘ .

Q Mrs. Fines, were you told by anyone on,

a7
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i ? the 23rd whether or not your husband was asleep, or in a coma?

2 | A Yes.
! Q Who told you that?
o A Dr. Kendrick when 1 asked him about

2 ? his condition and he told me--that was around 6:00 o'clock,
‘ and 1 asked him: Is Norton asleep dr i{s he going in a coma,

or what is wrong with him, and he said: Well, he's already

& .« in d Semi coma.

93 ; MR. PALMORE: I have no further

i0 ;Q questions.

1 ? ' : MR. SCOTT: I have one further

b question. ‘

14 i RECROSS EXAMINATION

® | BY MR. SCOTT: ‘ |
16 & _ Q You also told us that Dr. Kendrick hadi

i7 & told you that your husbénd had been critical since he came 1n?:_
i :

e ! . A That's correct. o
19 ﬁ Q Since he came in the hospital, is that
Lt i right?
21 ; A That's right.
é? % Q And are you referring to March 20th?
23 é A That's right.
24 § Q 19717 :
5 i A Yes. |
| T
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9 And you indicated that Dr. Kendrick
told you that?

A He told me that, yes, air.

Q That he was critical since March 20th?
A : Yes, and that his condition was criti-

cal since he came 1in.

Q And he told you that on the 23rd or
24th? |

A On the 23rd around 6:00 o'clock.

Q That was the same time that he told

you he was in a semi coma?

A That's right. |

Q And you did indicate in at least one
particular that he examinad your husband; right?

A Well, he pressed on his eyes and I
didn't know why he did that, and I don't remember asking him,
but 1f 1 did, T don't remember it.

Q ~ And was that the time, or was that the
visit by Dr. Kendrick that you first heard about thié proced-
ure.ca11ed an arteriogram?

A I don't remember that. I can't remem-
ber 1t at all.

MP. SCOTT: Thank you.
THE COURT: 'Is there anything further

of this witness?

a9 —
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MR. PALMORE: No, your Honor.

1

2 THE COURT: Let me make sure I am

i clear on the time sequence. | ‘

1 i Did I understand that your testimon}f*

5 § to be that on March 23rd that Dr. Kendrick saﬁg”

6 ; your husband on two occasions, one at 1:00 o'lif

7 i clock and one at 6:00 o'clock?

8 2 THE WITNESS: On three occasions. 1

@ ﬁ THE COURT: When is the other time?*ﬂ

10 é THE WITNESS: Around B:00 o'clock.

1 % THE COURT: In the morning?

12 THE WITNESS: Yes, sir. ;

5| THE COURT: A1l right, thank you ver

14 ; much. You may step down. 4

5

16 * Kk Kk h k k h Kk h dk k *k k k kK Kk kK k * & K Kk k % *

17 WITNESS STOOD ASIDE

18 ,

19 i THE COURT: Who 1s your next*witness‘?

20 | MR. PALMORE: Dr. Lloyd Moss, your ;§~

21 Honor. -i

2 4

23

24

25 |
50 D
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by counsel for the plaintiff, first being duly sworn, testifie&

as follows:

!

DR. LLOYD F. MOSS, called as a witnessi

DIRECT EXAMINATION

BY MR. PALMORE:

Q

Dr. Moss, please state your full name

and address and occupation?

A

Lloyd F. Moss, 215 Eagleside Drive,

Fredericksburg, Virginia. My occupation 1s physician.

Q

Would you describe abd relate to his

Honor your educational background, please?

A

Well, four years at Hampden-Sydney;

four years at the Medical College of Virginia; residency in

Internal Medicine at MCV, and 1 finished it at McGuire Hospi-

tal after the war.

Q

Are you a member of any Medical

Socteties and organizations, Dr. Moss?

A

The Medical Socfety of Virginia, AMA,

-the Medical College of Physicians, and the American Society

of Internal Medicine.

A4

o1
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MR. PALMORE: VYour Honor, I move that

Dr. Moss be permitted to be qualified as an

expert in the medical field.

'BY MR. PALMORE:

Q

patient of yours?

A
Q

yours?

of yours?

Mr. Fines?
A

Q

MR. SCOTT: Of internal medicine.
MR. PALMORE: Right. |

THE COURT: 1Is there any objection?
MR. McVEY: No, sir.

MR. SCOTT: No, sir.’

THE COURT: Your motion is granted.

(Continuing)

Has Norton C. Fines ever been a

He has.

For how long has he beén a patient of

"Well, approximately twenty years.

Does he still continue to be a patient

He 1s.-

When was the last time that you saw

This morning.

Did you have occasion, Dr. Moss, in

March of 1971, to have Mr. Fines transferred from Fredericks-

|
|
[
|
i

-

N

-~
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18

13

20

21

burg to Richmond Memorial Hospital?
A 1 . ' |
Q Would you briefly describe the reasonsé_
for that transfer? | -
A Well, Mr. Fines had been admitted to
Mary Washington Hospital the day before with extreme headaches
and nausea, vomiting, and some confusion and I performed a 4
spinal tap on him and found really increases in intercranial
pressure with some red cells in his spinal fluid and thought
that he needed a neurosurgical consultation and that's why I
referred him to Richmond.
Q And that was on the 20th of March,
19717 ;
| A The 20th he was admitted and the 2l1st
he was transferred. | :
Q Do you recall the next time that you
saw Mr. Fines subsequent to that date? :
A I don't have-gn accurate record of !
how many times, but I visited his home after he came back }o
Fredericksburg, but several times, approximately, or Maybe
half.a dozen, but the next record I have 1s of him being in .
the hospital here in Fredericksburg, and that was in August of
1971, - j
Q Has he been admitted to the hospital

in Fredericksburg subsequent, or in addition to that other

53
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10
11

12

13.

14

15

admission?

A Quite a few times. '
Q Now, for what reasons? !
A Well, usually he had a urinary tract

infection or aspiration pneumonia usually precipitated by i
chills and high fever.

Q Throughout your care of Mr. Fines
since March, 1971, do you have an opinion as to his mental
capacity? ' | ' |

A Yes, Mr. Fines has been just a total
fncapacitated person and has been bedridden and incompetent i
with naso-gastric tube feeding and a catheter. Without the
catheter he becomes inéontinent. He is hand fed and needs
Just about one hundred percent nursing care twenty four hours g
a day. _ g

| Q Woud you say he is one hundred percent%

dependent for care? |

| A I would. Mr, Fines, at times, you
know, is just not only oblivious of everything but he doesn't
respond to his name and he is spastic and has to be turned in :
bed at times. At times there are some voluntary movement§ but%
I am sure he is completely unaware of his éurroundings, time :
and place, He just would be almost a vegetable but maybe not '
quite that bad. | |

Q Is your opinion applicable from the

T
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o

17
18

19

time subsequent to his transfer to Richmond Memorial until
the morning you saw him agafin?
A What i1s your question?
Q | His mental capacity from the time that%.
you saw him, the first time you saw him subsequent to his i
transfer from Fredericksburg to Richmond Memorial to the pre-
sent? ;
A Well, his conditfon has been pretty |
much the same except at times ﬁorse when he has a fever and !
chills and prostration from his infection. He, at times, has%
been very critical--you mean his mental situation? !
| Q - Yes. | E
A The mental situation 1s that he is
completely incompetent to do anything. 5

THE COURT: Excuse me. I am not sure

I understand your question.

‘Are you asking him about the times N
prior to the time that he was transferréd from
Mary Washington to Richmond Memorial or subse- !

quent to that?

MR. PALMORE: 1I'm asking him from the

time that he has seen Mr. Fines, the first time |

that he saw Mr. Fines subsequent to his transfer%
i
from Fredericksburg to Richmond Memorial and

then from that point to the present date. ?

e -
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THE COURT: Well, he was admitted on

what, the 20th and you are asking him brior to E
the 20th, or subsequent? i_
"MR. PALMORE: Subsequent to that date.!
THE COURT: A1l right. ©Did you under-
stand that, Doctor? ‘
THE WITNESS: Yés, and my answer was

not prior to his i1lness in which I saw him énd.
transferred him to Richmond but it was from the g
time i saw him after his arrival back from Rich{
mond until the present time. ‘ i
MR. PALMORE: Thank you, Dr. Moss. E
Please answer Mr. Scott's questions. ?
CROSS EXAMINATION
BY MR. SCOTT: f
Q To your knowledge, has there been any
formal medical classification of Mr. Fines been made as an
incompetent, or finsane, 6r anything 1ike that?
A A formal classification? , |

Q ' Made by any committee of the estate, i

to your knowledge?
A No.

Q . Have_there been any legal proceedings{

|

to your knowledge, in which you testified concerning his

W

|
|

56



Moss - Cross

CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 - 2801

43.

e

o

-1

10
11
12
13

14

16

17

18

19

mental capacity, or to classify him in any form of incompe-

tency?

¥

No.
MR. SCOTT: That's all.

1

THE COURT: Mr. McVey, do you have any%

questions?

BY MR. McVEY:
Q

MR. McVEY: Yes, sir.

Dr. Moss, as far as you are concerned,:

his mental capacities were all right when you sent him to

Richmond Memorfal Hospital on March 20th, 1971?

A

That's right. He was a 1fttle leth-::

argic at the time from his present il1lness, from the time he

came into the hospital, but up until the day before--in fact,

he had been pretty clear. What precipitated his hospitaliza-

t16n was headaches and a 1ittle confusion and an unsteadiness

on his feet and his vomiting 1s why he was put in the'hOSpi-

tal and why the spinal tap was done.

Q

In your judgment as to his lack of

competence 1s based on what you have seen sfnce his return to

Fredericksburg, is that right?

A

That's right.
MR. McVEY: Thank you, sir.
THE COURT: Is there anything further

- 57
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5 from the Doctor?

. MR. SCOTT: I have nothing further.
‘MR. PALMORE: I have nothing further.
THE COURT: May this witness be - -

excused?

B MR. PALMORE: Yes, sir,

7 ‘ _ THE COURT} You may be excused, if

3, - you like. Please do not discuss your testimony i

9 C - with the other witnesses.

10

]_'[i'g .***************_***_********

12 WITNESS STOOD ASIDE

; .

14 ! THE COURT: Who is your next witness?

15 H MR. PALMORE: Dr. Young.

16 !

i7

19

20
21

22 ¢
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25

DR. HAROLD F. YOUNG, called as a wit-

ness by counsel for the plaintiff, first being duly sworn,

testified as follows:

DIRECT EXAMINATION

BY MR. PALMORE:
Q

Dr. Young, please state your full name;

your address and your occupation?

A

Harold Francis Young, 1200 East Broad

Street, Richmond, Virginia, physician and neurosurgeon.

Q

ational background?

Would you briefly describe your educ-

"MR. MCVEY: I will stipulate that he

is a well-qualified neurosurgeon.

BY MR. PALMORE:
Q

MR. SCOTT: And I will so stipulate.
THE COURT: A1l right.

Dr. Young, have you had occasion to

care for Norton C. Fines?

A

Yes, sir.

1]

;
:
i
i

i
{
!
i
'

i
{
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;

¥
3
!
i
3

I
!
f
i
(i

|

b

I

Q : When did Mr. Fines, of when>was Mr.

Fines first brought under your care?

A I first saw him in the office for out- .

patient care, I belfeve in October of 1973, and then admitted.

him to the Medical College of Virginia Hospital in January,

1974, and I think 1t was approximately January 10th, I be11evé§

in 1974,

|

Q SubSequent to that date, have you had

occasion to see Mr. Fines?

A Yes, he was in the hospital about one ;

month and I saw him two or three times since then, once I
believe about March or April of '74 and once in November--
October or November of '74, and agaifn in April of '75.

Q For what purpose was he admitted to
the Medical College?

A For further evaluation and any poss-
ible therapy for his medical condition.

Q What were the results of that.ad~
mission?

| A We performed some tests and we per-

formed a surgical procedure where we inserted a tube to drain
spinal f1u1d3 or fluid from the cavity of the brain into a
peritoneal cavity. :

Q Do you have an opinion, Doctor, with

respect to each time that you have seen Mr. Fines as to his

e
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mental capacity?
A

Q
A
Q
A

Do I have an opinion?
Yes.
Yes.

Would you please state {t?

Well, Mr. Fines at each single visit, |

}

or every visit, he could not communicate to me and I could not

communicate to him 1n any way that would give a purposeful

response. He could not carry out commands and he could not

use h{s arms or legs effectively and needed really full ass-

fstance in his care, and in fact, when he was hospitalized he

- had most of the time private duty nurses and he was unable to,

or it was impossible to communicate with him.

MR. PALMORE: Thank you, Doctor.

MR. SCOTT: No questions.

MR. McVEY: No questions.

THE COURT: May he be excused?

MR. PALMORE: VYes, sir. |

THE COURT: You are free to leave or

remain in the Courtroom, i1f you like. Please

do not discuss your testimony with the other

witnesses

*******.*************s‘******

WITNESS STOOD ASIDE
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BY MR. PALMORE:

THE COURT: Your next witness, Mr.

Palmore.
| MR. PALMORE: I call Dr. Kendrick as

an adverse party. . |

DR. JOHN F. KENDRICK, a defendant
herein, called as a witness by counsel for the plaintiff,
as an adverse witness, first being duly sworn, testified as

follows:
DIRECT EXAMINATION

Q Doctor, please state your full name, ;
address and occupation? ‘

A ~ My name is John F. Kendrick and I am f
a neurological surgeon and I live here in Richmond. f

Q What {is your educational background?

A I graduated from Washington University%
in St. Loufs 1n 1946 and did a surgfcal residency at Grady f
Memorial Hospital in Atlanta, and then the Medical College of f
Virginia for\two years, first in general surgery and then

neurological surgery, and then I went to the Lahey Clinic in
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Boston, and from there I went to the University of California

in San Francisco and then spent two years in the Army doing

neurological surgery, and three years in the University of

Chicago doing neurological surgery, and following that I came

Did you have occasion to have as a

I did.

And was this at the Richmond Memorial

Yes.

back here.
» Q
patient, Norton C. Fines?
A
Q
Hospital?
A
Q

Was 1t in the time frame that we have v

heard testified to this morning; do you concur with this

particular time frame?

A
Q

condition when he was first admitted to the Richmond Memorfal

Hospital?
A

March and at that time--are you talking about his history or

the physical?

Q
A

Yes.

Would you please describe Mr. Fines's

Well, he was admitted on the 20th of

Just his condition as of the 20th.

At that time he was drowsy and he was

not complaining of severe headaches and his neurological

~examination was pretty much within normal 1imits.

There was

P

e
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.r1ght and could make coherent remarks and follow commands.

no evidence of localized symptomology and he was speéking all

Q Did you have occasion to follow Mr.

Fines progress and to see him'1n fact, subsequent to the 20th,
and I'm speaking up until the day of his operation on the
24th?
| A Yes, I saw him daily, or sometimes
mofe than dafly. . |

The_next,day he was_alert and had no
headaches and seeméd io be settling down very well.

On the 22nd he was complaining of
more headaches and his neck was somewhat stiffer and a lumbar
puncture was carried out at that time to follow up on the

lTumbar puncture that had been done by Dr. Moss in Fredericks-

- burg.

Q Did you have an occasion to see him

on March 23rd?

A Yes, I saw him that day too.

Q ‘ How many times did you see him that
day, Doctor?
A I' am not absolutely certain whether

I saw him twice or three times but I know I saw him at least
twice.

Q Would you describe his condition as

of March 23rd, please?

i

npmrd e o e e e
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- 21

22

23

25

A He had become over that day somewhat

~more, what you call stuporous. He was not unconscious. He 'j

would respond to some extent by moving all of his extremities 3
but he was particularly drowsy because of sedation to keep
him relaxed so he wouldn't be too restless and having too
much problems with headaches. He showed no localized i
symptomology.

Later that afternoon his right pupil |

was minimally larger than the left one.

NOTE: Paper shown to all counsel.

BY MR.- PALMORE: (Continuing)

Q ‘ I show you a sheet, or a photostat
which 1s titled: Progress Notes, and ask you 1f you can
identify that, Doctor?

A ‘Yes, that is my handwriting.

Q And T ask you, is that your hand-
writing with respect to the entries that appear on 3/23/71?
A : That is my handwriting. ' i
Q You have entered as of that date: §
Pattent is stuborous. which you have previously so testified
to? - v | :
A Right.
Q : Would you describe what stuporous 1s? -
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A This is a type bf patient who was !
drowsy and sometimes it is difficult to arouse him, but they é
will arouse and respond to some extent as opposed to being
totally unconscious. !
Q You also testified; or did you, that

you prescribed medication for Mr. Fines?

A  Yes, 1 did. :

Q Was that medication primarily Decadron!
Doctor? | , %

A ' No,‘DecadEon and!Thbrazine.

Q Is that medication in the nature that

would render a patient stuporous?
A If 1t was given in too high of a !
dosage, the thorazine would, yes. j

Q Do you have any reason to believe

‘that the dosage was too high?

A No.

|
MR. PALMORE: Your Honor, I ask that I
» |

this sheet from the progress report be admitted .

to evidence. i
THE COURT: Do you have any objection{
MR. SCOTT: We have no objection. |
MR. McVEY: No, sir.
THE COURT: A1l right. The Doctor
~ {dentified it and it will be Plaintiff's Exhibit:
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"you first see Mr. Fines? S |

"tion from March 24th 1971 until his release from the hospital?

) i
NOTE: The above referred to progress }.
note was marked by the Court as: Plaintiff's |
Exhibit 1.

BY MR. PALMORE: (Continuing)
- Q Doctor, on March 24, 1971, when did

A I don't remember the exact time but
1t was somewhere:between 6:30 and 7:30.
| Q Can you describe his condition as of
that time?
A Yes, he had a definite change from

stuporous to unconsciousness.

Q _ Would you please describe his condi-

|

i

|
A We11 due to his obvious progressive é
deter1orat10n he was taken for an arteriogram and surgery, and
following surgery, although the brain expanded where the clot §
was removed it apparently did not relieve enough pressure, or
the pressure had already done the damage to the mid-brain,
and the mid-brain-area controls the conscious state, and he
did not really come out of 1t. He' has remained as has been

testified to prior to this.

P

[
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19

‘ I have not examined him my§é1f, I
think, since 1972 and I think that was the last time that I
saw him. I haven't seen him in the last two years--no, I
believe I saw him in July of '73. |
Q Would your opinfon with respect to his

mental capacity, concur with that which you have heard testi-

t fied to this morning?

A I am sure it is accurate but I haven't,

examined him since '73. A
Q Is 1t not true that had the operation

been performed earlier that there was a Tikelthood of recovery

and that i1t would have been greater?

A © . I think this 1s a fair statement, yes,
but there 1s no way to predict that. 1In the first place, 1
wasn't sure what he had and I was 1n-progre§s of working him
up. He apparently went bad th&t hight.
MR. PALMORE: Thank you, Doctor. I

have no further questfons.

CROSS EXAMINATION
BY MR. SCOTT: o

Q Dr. Kendrick, on the 23rd of March
Mrs. Fines has indicated that you were in there around 6:00
o'clock in the evening.

Would that conform Q1th your recoll-

1

|

!
|
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17

18

19

|
|
|
ection, in what she said you safd? |

A Of course I can't obviously remember
what I told her that night but I am sure I saw that patient

that night because I wrote a pre-operative on the 23rd and not?
the 24th. I was planning on doing it the next_mbrning and it ?
is noted by the nurse that he was taken off by 7:15 and so I {

had to see him sometime before that.

Q So 6:00 o'clock would be within the

time frame then?

A Surely.

Q And you examined him at that time? g
A I did. f
Q’ And he was not unconscious? §
A Not tota]l&.- He was definitely

stuporous but he would arouse.
- Q Was he,.ok during the 23rd had he
been on the usual orders for the sedation that you indicated?

A " 1 have forgotten exactly wheﬁher this ]
. l

paper).

"was interrupted or not. I'm sure it was. (Witness looking at
i
|

Well, 1t was written that--that's

1
i

right, 1 remember on the 22nd 1 had written Thohazine, 25 '

milligrams and so he only got 1t when he was awake. If he was
sleeping, he didn't get it. _
Q ' And that order was in effect on the

)
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L 23rd? f
2 A Yes. ué

! qQ ow when you, or did Mr. Fines re- |
4 ; spond to stimulf? ‘ 5
5 ¥ | A Yes, he was moving all extremities
6 ; and would arouse and say a few words. j
7 ! THE COURT: What date are you now
8 :; referring to? ‘
0 MR. SCOTT: St111 on the 23rd. ;
0 A (Continuing) He was sti11 definftely |
1t 5 confused, as 1 sald, and stuporous dbut he would arouse and ;
12 £ spaak and I let him go on back to sleep. He could not parformg
13 g coordinated acts and get out of bed. ;
15 ﬁ BY MR, SCOTT: (Continuing) ;
16 qQ Basfcally what type of neurological |
17 ig examination did you perform at that time? |
18 % A Well, in this type of patient the main
19 thing you check s the pupils, the response to pain, and what
20 movements that they had and whether or not they would say any-i
21 | thing, and to what extent they ware aware. i
22 E- Q " And that 1s the examination basically |
23 i reported in your notes that you referred to earl!er; the notes
% | on the 23rd? !
25 ; . | A Yes,

'
!
%
!
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Q Do you recall whether or not Mrs.
Fines was in the room on that occasion? ‘ S
A I do not recall,
Q You did not see the patient again untiﬁ
the early morning hours around 6:30 or 7:00 on the 24th? B
A That's correct. |
Q You did write some orders on the eve- f
ning, or gfternoon of the 23rd after your visit?
A Yes, those are the ones for the
arteriogram. |
Q Now, basically, what type of procedure;
1s an arteriogram? 1Is it a diagnostic procedure or an opera-%
tion, or what? ?
A It 1s a diagnostic procedure.

Q And the order was that that was to be

performed the following day?
A Yes, I had not felt that he had pro-

gressed to a state where I really thought he was going from a '
state where he was reasonably good to a state that he was so
bad that something had to be done about it at that moment,
and I didn't know really what the mad had. Among the tests
we had done was an EEG and nothing was localized about any ofg
them, and he had absolutely no history of a head injury and |

;

he had no fall, or anything else that would indicate that ;

this man might have a subdural and, of course, this is one of?

2 | 7

1
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17

18

19

52

21

22

24

25

i this type, but I had no indication at all that this man had

have done these tests?

the various dfagnoses that you would consider in a patient of

a massive subdural.

| Q Had you felt that his condition had
deterforated earlier in the course of his treatment, would ydué'
|

A - Right away. Of coufse, the point s t
if I had really had a deep suspicion that he had a subdural
I might have done 1t thatvnight but 1 was worrying about ';
encephalitis and I thought his'condition was fluctuating as {1t
had prior.to him coming in. '

Q " As of the last time that you saw him
on March 23rd, in your judgment, was his condition stable
enough to have performed the operation the following day? |

A Yes, definitely. I wouldn't have %
wafted 1f I thought his condition necessitated at at that
time. ' -

Q Do you recall telling Mrs. Fines that i4
you wouldn't be able to operate on Mr. Fines for two weeks, oré
words to that effect? !

A I do not. 5

Q Was there any reason why you would
have said that?

A Nd, because I never consider a person %

inoperable. If they are getting worse you have to consider it

i
T
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1

regardless of their condition, but 1f I have any choice 1n_the§

matter I may wait.

Q. Was there anything about his general
medical condition that would have required the delay in the
procedure?

A No, nothing that I knew of.

Q I believe that Mrs. Fines mentioned
something about him having to be built up?

A I dqn't think he had been eating well
for the last few days and he certainly did eat the first two
days he was there, and as she said, on the 23rd he began not
to eat, and so, well, we gave him 1ntravenous fluids.

Q | Would you say, Dr. Kendrick, on March
20th, 21st or 22nd that Mr. Fines was in critical condition?

A | No.

Q © Did you ever tell Mrs. Fines that her
husband had been critical since he arrived at Richmond Memor-

1al Hospital on March 20th?

A ‘ Again, I can't remember'my exact words

that I told her, but it certainly was not critical until the
morning of the 24th. '
| Q Did you ever tell Mrs. Fines that her
husband was dying, or words to tﬁat effect?
A I don't remember saying that, no.

Q Would there have been any reason for

1
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10
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i8

you to say that, let's say, prior ﬁo the early mornfng of the
23rd? |

A | I may have on the 24th told her his
condition was so serious that if we didn't do something he‘may?
die, but I certainly wouldn't have said 1t before then; i
Q Was that the situation on the 24th

when you performed the operation? ;

A He definiteiy progressed to a state |
of unconsciousness and his condition was so serfous that 1f
we didn't do something there wouldn't be énything left to do.'
| -Q vAnd subsequently you did the arterio- !
gram and then the operation?
A That‘s correct.
MR. SCOTT: A1l right, that's all we
have, your Honor.
THE COURT: Mr. McVey. !
‘MR. McVEY: I don't think I have any if
questions. | j
'THE COURT: A1l right. 1Is there any- i
thing else? |
MR. PALMORE: I have nothing else.
THE COURT: You may step down, sir.

******************************.

WITNESS STOOD ASIDE
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plaintiff's evidence, your Honor.

MR. PALMORE: That concludes the

THE COURT: A1l right. _
MR. SCOTT: Could we take about a two |
minute recess? I don't think we are going to

have any further evidence.
| THE COURT: We will take a five minute

recess.

NOTE: A recess was had fromv12:15 o'
clock p.m. until 12:20 o'clock p.m. whereas the

hearing continues as follows, viz: i

THE COURT: Do you have any evidence?

MR; SCOTT: We have no further evi-
dence, ‘ ' |
| 'THE COURT: Mr. McVey.

MR. McVEY: We have none, your Honor.

THE COURT: A1l right, sir. 1Is there ;
anything further?

MR. PALMORE: I have no further evi-
dence. ,

THE COURT: 1Is there any argument for
the plaintiff? |

Mg. PALMORE: Just briefly, sir.

75 | .
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As your Honor 1s aware, the plaintiff

has endeavored this morning solely to address

ftself to the defense to the plea of the statute

of limitations.

THE COURT: Right.

MR. PALMORE: We submit that the evi- |
dence so tendered has, in fact, established Mr5§
Fines, as of March 23rd, 1971, as being an in-
sane person wjthin.the me$n1ng of the statute, g
and that that &ondition has continued without
tnterruption until this very day.

THE COURT: Mr. Palmore, excuse me. }

What evidence do you rely on as E
establishing the insanity of Mr. Fines? Throughi
what evidence do you rely on?

MR. PALMORE: In order to answer that |

question I think 1t is important to understand

to my attention any Virginia case defining

|
what insanity is. My research has not'brought
|
|

insanity with respect to the provisions of 8-30J

however, the Genéral Assembly did provide cer-

tain rules of construction and definitions with ?

respect to certain words and phrases that appeari
: E
in the Code.

Under Section 1-13 it simply is é

N |



CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 -2801

63.

-~

18

19

20 7

21

entitled: Rules of Construction, and ft sugg-
ests that in the construction of the Code and
all the statute and rules should be observed

and set forth in the following section unless

the construction would be inconsistent to mani- |

fest the intentions of the General Assembly,
and at one point in 13.11 is insane. It is
defined as a person who 1s deranged or non

compos mentis;, and the definition of an insane

person under 1-13.11 with respect to non compos .

mentis is what the plaintiff relifes on with
respect to Mr. Fines condittion.

I belteve, and submit that that defi{-
nft1on applies to fhe statute of 8-30 for 1f

i
!

1

the General Assembly intended otherwise it would

have so provided for as it did 1n tftle 37.1

dealing with mental institutions in which 1nsane§

persons were defined as a person who hés been
adjudicated legally fncompetent by certain
Coufts.

There is no evidence that the con-
strhction of the word: Insane, as provided in
1-13.1 i{s inconsistent with the intentions of

the General Assembly, and 1t has been defined,

although not in Virginia, but not of sound mind,

i

. 7?7
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and that is literally what it means, and insane,

it has been defined as not being of sound mind,

and the terms are inclusive.

I suggest that Black's Law Dictionary,-
and limitations of actfons, which.appears in
American Jurisprudence at Volume 35, Section IBL
and also Volume 354 in Corpus, that it is im-
portant, I believe, your Honor, to keep in mind :
as case law has demonstrated, and I have cases--;
several cases from other jurisdictions which I
have copied and would be willing to give to the ?

H
!

1
4

Court, certainly, that suggests that to narrow
the definition of fnsanity, or of non compos %
mentis would be an injustice, both to the 1it{-
gants as well as to the Court and that non g
compos mentis insanity are generic terms which,

if you accumulate what the holdings have been

in the various cases that this very queStion has§

presented that it seems to suggest that a person?

is non compos mentis, or insane with respect to :
|

the statute if he is unable to manage his aff- |

i

airs, and if he {s not aware, or does not know
of his legal rights and liabilities.
“Now, addressing your specific question,

sir, 1 suggest that every witness that testified

v -
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this morning, from Mrs. Fines through.Dr. Moss,

through Dr. Young, and through Dr. Kendrick himﬁ

self, has established the fact that Mr. Fines

- has continued to be insane within the definition

. i
as described in the Virginia Code, and I suggest

that particular definition is included within
the generic term of non compos mentis. He is
certainly not able to care for himself, and he
cannot walk, and he cannot eat; and he has
trodb]e swallowing, and he makes unresponsive
comments, and this has been borne out by every
witness that has been called and our position,
sir, 1s simply that this condition began on
March 23rd, 1971 and has continued without
fnterruption until }he present day, and there-
fore with respect to the statute that he fs
insane.

~ This 1s in Section 8-30.

THE COURT: What are the particulari-
ties in the wife's téstimony that allows for
showing that this gentleman was insane at the
time, or on March 23rd? .

MR. PALMORE: Mrs. Fines testified;

to exhale smoke and then noticed her husband,

i
i
!
]

{

-sir, that she first began noticing an inability ;

9
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.1nfe111gib1e comments from the early morning to

what §he surmised at the time, to be in a deep ;
sleep and it wasn't until Dr. Kenar1ck's third
visit around 6:00 p.m. that evening when he |
advised Mrs. Fines that her husband was in a
semi comatose condition, and that particular
statement has not been contradicted by testimony:
offered by the defendants.

Furthermore, in a question that I
directed to Dr. Kendrick with respect to his own.
notation that Mr. Fines was in a stuporous §
condition as of March 23rd, 1971, I asked him 1ﬂ
that condition could be attributed to the medi-?
cation that he was receiving, and his response
wa§ it could if the dosage was unusually high
and that to his'knowiedge no such dosage was
given, except for that which Qas prescribed,

which 1 aésume was the proper amount under the

circumstances. He made no sounds in terms of |

mid-morning of March 23rd, Mrs. Fines testified:
to, and it manifested itself at the 6:00 o'clock!
visit by the doctor when he visited him at which
time -he said: VYour husband 1s in a semi-uncon-
scfous state and that he was in a coma and that

he 1s in critical condition, and that applies

80
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would suggest that a person was confused, bafﬁ»i

that, sir, to the definition of non compos

i

mentis, and not of sound mind and not being able|

to care for his own affairs, and not one being
ab1é to manage his own estate and not being i
aware of his legal rights and liabilitfes, and
I have the cases and the authorities here. 1 é
have a capsulation of them, i1f you want me to
go into them as well, and I have the very cases;
themselves for which I would be more than will-
ing to do, but 1 simply mention that for the |
Court's benefit. |

THE COURT: Following the same line
of inquiry, what evidence is there in Dr. Moss's
testimony that you rely upon as showing efther
insanity, or non compos mentis on March 23rd?
How does his testimony help ydu, as far as your
theory {is concerned?

MR. PALMORE: He did not contradict

the fact that he advised Mrs. Fines that her
husband was in a semi comatose state. I asked

him what stuporous meant and he safd, perhaps--

well, perhaps we have to go back to the record,g
but as I recall what he satd was he was not com4

pletely unconscious but it was a condition thatj

i

R | |
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led, or perplexed, and that sort of testimony -
from Dr., Kendrick himself applies to the defini-
tion which suggests that even as far as Dr.
Kendrick was concerned that he was not a persPn i
that was capable of understanding his legal |
rights.

THE COURT: What did Dr. Moss's testi-
mony--how does that help you? |

MR. PALMORE: Dr. Moss's testimony
does not help me with respect to the condition
as of the 23rd, but his testimony, and Dr. |
Young's testimony helped, I suggest, the plain- i
tiff with respect to the condition manifesting
itself and continuing up and through without |
interruption to the present day.

THE COURT: What testimony do you |
rely upon from Dr. Young as establishing his !
condition on the 23rd?-‘ o !-

- MR. PALMORE: That 1s.what I safid. I
do not rely on the testimony from either Dr. é
Young or Dr. Moss with respect to the condition
on the 23rd. I simply relied on the testimony i
of Dr. Kendrick and Mrs. Fines, and the doctor's

notation in thé progress réport of the stuporous

i
i

|
condition. ' ;

YR
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'the legislature intended there to be some lesser

THE COURT: Al1 right. Mr, Scott.
MR. SCOTT: Thank you, your Honor.
Your Honor, on behalf of Dr. Kendrick,

we submit that the burden in this situation is

- on the plaintiff to prove that the exception to

the long recognized two year statute of 11m1ta-i
tions in thfs instance requires that they prove %
to the Court satisfactorily that this part1cu1af
competence, or disabil1ity exists in this partic:
ular s1tuatioh, énd we submit, sir, that the !
approprifate use of the word: Insane, is, as

used ifn title 37.1 of the Virginia Code, re-

quires adjudication by a Court of competent

jurisdiction of insanity. We submit that had

degree of mental competency, or incompetency
which would allow this section to apply that

they could have well said, or other 1n¢ompetencw.

or other condition which would not require the |
adjudication of insanity, and yet they use the
word: Insanity, and I think this section would’

have to be strictly construed since it 1s an

exception to the established statute of limita- |

tions. |

i

THE COURT: Mr. Scott, do I understand

83 | ' f
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your argument to be that the pefson 1s.actually
insane at the time this cause of action aécruesé
that unless he has been adjudicated insane he. |
could not use that as to the exception of the
statute of limitations? _

MR. SCOTT: I don't think the Court
can determine the insanity of any particular ;
person without adjudication to that effect, or
at least having evidence that such adjudication
could have been made.

THE COURT: Couldn't the Court hear
the same kind of ev1deﬁce that the people who
normally hear that evidence make the adjudica-
tion, and then the Court could go on and make
the same kind of adjudication after the fact?

MR. SCOTT: 1 submit that either that,
or adjudiéation of another Court of competent
jurisdiction would be required, otherwise the
legislature could have said: Some lesser degree -
of a burden of proving incompetency 1s ordered,

or would be necessary. There wouldn't have been

any reasoh why the legislature couldn't have
laid that out in this particular statute had :
they desired any other construction, other than

the strict construction of the word: Insane.

84 ]
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Your Honor, 1f the Court feels that a
lesser degree of proof is required we do not
feel that the evidence supports such a finding ?
1f the Court feels that the term: Non cémpos
mentis, is appropriate itself. We submit the
only competent evidence in this case was from
Dr. Kendrick who testified although the patient
was stuporous, he responded to stimuli when he
conducted an examination, except for a small |
distinct difference fn the 1ight reaction of i
the eyes that he was essentially within the

normal condition and that he felt he was not in

a cbndition that was appropriate under the cir-
cumstances, or he would have performed the d1ag-§
nostic procedures and perhaps, even the operatiu{
on that very evening.

'So, he made a medical conclusion and

;
|
i
i
i

came to a medical diagnosis that the pafient wasg.

not in a serious condition of any type of in- ‘

competency or he would have done sqmething abouté
it. There is no evidence from Dr. Young or Dr.;
Moss, or any other independent expert witness
who could have testififed in this case from the
récords, and by the use of hypothetical ques-

tions that this patfent was, in fact, incompet- |

T - - {
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ent in any stretch of the definition that the

Court wants to use on March 23, 1971. They have'
not presented ahy evidence to that effect and
it is their burden to convince the Court and

carry the burden of proof that that condition

did, in fact, exist. i

s
{

Now, Dr. Kendrick's testimony, as the |

1

Court can remember as well as I do, but the

combination of sedation, and the combination of ;
his physical examination, and his judgment, and !
he s the only medical witness we have to deter-|

: |
mine the patient's condition, was that he was

not in a condition that would require any 1mmed-%
fate type of action. .Now the remainder of the
section on the statute of 1imitations says that E
the disability has to be present at the time of %
the cause.of action accrues. Now as I read the ;
motion for judgment, they are alleging in gen- !
eral, and perhaps 1in certéin particulars, and
specific terms that the delay; or failure of Dr.;
Kendrick and the hospital to diagnose the.condj-i
tion u]timafe]y led to the condition in which

Mr. Fines is presently in and was negligent, andé

they are saying on the one hand that he was in-

competent before the negligence occurred, and §
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incompetent as a result of neglfgence and we
don't have a situatfon here where you have an
infant who has been injured. We have a situa-
tion here where the allegations are that negli-
gence on the defendant caused the disability
that they are claiming he was in at the time
khat the negT1gence occurred. |

Now the statute expressly sets out
that it must exist at the time the cause of ;
action accrues and not as a result of the cause %
of action, but at the time of the accrual of the%
|

cause of action and we submit that the 1ncompetﬂ

ency in this situation resulted not from a11eged%

i
|

negligence.

THE COURT: The only evidence we have i
that the cause of action accrued in the first %
place comes from Dr. Kendrick, and on his testi-é
mony everything that he did was right under the {'
circumstances. ' | ' g

MR. SCOTT: R1ight, and there was no

requirement, and that ties in with his mental ;

status that there was no requirement that any-
thing be done prior to March 24th, 1971, which
is the day that they also allege the neg11gence%
occurred, and so 1 submit to the Court that in |

|

i
~+

e
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this situation would be a case where an auto-

mobile accident occurred, and as a result of the

automobile accident the plaintiff in the situa- 5_

tion went into a comatose condition and never

recovered, and I submit to the Court that it

would be a far stretch of this statute to rule

i

that this particular plaintiff was injured as a

result of an automobfle .accident and 1t would

!

have been twenty years before he brought his ;

cause of action, which is what th1s'sect1qn

clusion that Mr. Fines

-could wait untfl March

o

safd, and to carry this out to fts logical con- |
|

|

23 of 1991 before feeling that Dr. Kendrick

should be called into Court to answer for these :

allegations. I think

that would be an unreason-i

able stretch of the statute under the strict

construction, which we think it should carry. -

provide the Court with any authorities in supp-

:
i
i

- We also, your Honor, would be happy tq?

1

ort of our posftion within a reasonable time

1imitation.

" THE COURT:

Mr. McVey.

couldn't agree with Mr. Scott more. I think

MR. McVEY:

A1l right, sir, thank you.:

If your Honor please, 1
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Section 8-30 was intended to apply to an infant

who c]ear]ylis an infant at the terminal time
when this cause of action arises, or a person i_
who is legally incompetent at the time the 6ause§
of action arises and was never intended to app1y§
to a situation where the act, giving rise to the:
alleged incompetent with, and parcel to the ‘
cause of action but more like, your Honor, thereé
has been no testimony from the witness chair %
today by any physician that this man was legaIIyg
incompetent, or insane on March 23, 1971, or j
for that matter, on March 24, 1971. The only f
testimony that has been offered from this cha1r.
by Dr. Young, and Dr. Moss and Dr. Kendrick was
in connection with this man's condition as of
sometime subsequent to the operation.

Now, one of the allegations is that
one of the reasons Mr. Fines is the way he is
today is that Dr.. Kendrick didn't perform the
right sort of operation, and if that {s true,
theh it is incumbent on the plaintiff to show
at the time his cause of action arose that he
was, in fact, fncompetent, or ifnsane as that ;

term is defined 1n the law, and there has not

been one piece of evidence here today that he

————— oo bt e e
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was not, and, in fact, the question was not
asked of Dr. Young: Dr. Young, based on your
review of the records, and assuming for the L
facts, was Mr. Fines incompetent, or insane as
of March 23, 1971, but the question wasn't askéd
nor was 1t asked of Dr. Kendrick, and absent :
such téstimony there is no proof that this man
was, in fact, incompetent, or insane at the t1me§
this cause of action arose, and absent such f
proof the statute begins to run,-and once it
begins to run it continues to run, and even
though the man momentarily thereafter becomes
{ncompetent-- |

MR. PALMORE: I want to correct Mr.
McVey. Dr. Kendrick, I belfeve, testified as
to the early morning of March 24th that Mr.
Fines was completely unconscious, which he 3
stated, and which, of course, 1{s contréry to é
that which Mr. McVey stated, but more 1mportant-;
1y, T think, sir, and 1 the Court will simply -
indulge me in referring to Volume 35 of Amerfican'
Jurisprudence, with substantfating cases which
I do have, it states: As a general rule, 1tlis
not necessary that a person be adjudged insane

to bring him within the exception on the grounds

T 90 T
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of mental 1ncanpac1£y with respect to the runn-

ing of the statute of limitations dealing with

similar cases that we have before that.

THE COURT: I don't have a -case with
adjudication but I am having problems with the
testimony.

MR. PALMORE: Judge, assume that the
definition of insane, as it appears in 8-30 1s
the same as it appears in 1.-13.1'1, which 1nc1udqf§
non compos meﬁtis, and with respect to that in g
a New Jersey case involving exactly the same
statute, the Court said the defendant asked us
to require something more than insane. The |
defendant requires that we use insane as 1t ;
relates to voluntary commftment proceedings--

THE COURT: What was the evidence in

that case as to the particular party's status?

} .

MR. PALMORE: In this particular case,

. Judge, there was a tree climber whose rope brokef

and when he fell to the ground he was unconsciow
and remained so for a hundred days, I believe, !
Now I think in that case is a case that we can
use to our advantage for two purposes; one, he
was not insane when the rope broke, 1fvy6u want

i

to apply the rationa]e forwarded by Mr., McVey

T er | | T
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and Mr. Scott that é person has to be insane at
the very moment that the cause of action acc-
rued.

THE COURT: What does the annotatifon .
to that section say?

MR. PALMORE: Case Law also suggests
that to avoid such harsh resuIts; if the cause %
of action accrues on the same day as the in-
capacity, or insanity, the Court and the law
will not require a simultaneous faction of date,
sort of splitting. v i

In this case, {f you wanted to view %
this sfituatfon as the defendants would, that 3
means that the plaintiff would have had to show :
that he was insane at the time the rope broke.
He wasn't insane until he hit the ground and wasg

knocked unconscious and there was no testimony

that he was insane just prior to the breaking

of the rope, or in terms of when the rope
actually broke, but that between the time the
rope broke and the time he hit the ground it was
considered to be a simultaneous act.

THE COURT: Well, this cause of action
would have arisen at the time that the rope

broke and not when he hit the ground?

o 92



CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET -
RICHMOND, VIRGINIA
PHONE 648 -280t |

79.

‘because this js an area where I have problems.

MR. PALMOkE: That's correct, and if
you apply the strict interpretation to 1t then |
it would not have fallen within the meaning of
the provisions because his cause of action
accrued at the time the rope broke, and you are !
presumed to be sane, but he really didn't becomg

insane, or unconscious until he actually hit .é

‘the ground, but the Court said in order to avoid;

a harsh result in.situations where the cause of

|
action accrues, and the disability accrues on ,
the same day.

THE COURT: Let me ask you about this

‘The only evidence we have in the’
record thus far is that the cause of action

arises and comes from Dr. Kendrick, and he says

that theré is no cause of action did arise be-

cause he did everything right, and how do we

have a cause of action?

MR. PALMORE: He testified, and Mrs.
Fines testified that she was told on several
occasions subsequent to the operation that had
thé operation been performed two to three_hours
before it Was:performed, the chances of recovery,

i

and his condition would have:been different.

e

oo
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THE COURTQ That's what she said but %
he said there was nothing to indicate to him
that the man was in this situation, and had he
known he would have performed it sooner, or the
night before. .

MR. PALMORE: For the purposes of this
hearing, I can vouch to the Court that as far
as the negligence involved, and as far as when
the cause of action accrued that we will be in ?
a position to submit exhert testimony as to the %
fact that fhe operation and the test, the .

arteriogram, should have been performed on the

23rd, but for the purposes of this hearing we

i

'have only addressed ourselves to the fact that

Mr. Fines was insane as of March 23rd and I defy§
anyone to contradict that. 4
'THE COURT: Why March 23rd; because
that's when you say the cause of actiod 1s? ;
MR. PALMORE: 'I am saying that the
arteriogram and operation should have been per-
formed at the very latest on March 23rd and {t
wasn't until March 23rd, even looking at our
testimonyiin our best 1ight, that Mrs. Fines
said that she noticed something different and
that he couldn't smoke, and Dr. Kendrick stated

CER : T
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that he was semi conécious which is basically
the situation in the North Carolina case. ' Mr.
Fines condition on Mérch 23rd tolls the statute,:
your Honor. He was not able to understand and
he couldn't comprehend and he was not even awareg
of things, and he couldn't eat or swallows
THE COURT: How do we know that he

didn't have a physical disability rather thaﬁ aé
}menta1 disability to keep him from doing all
these things? The statute doesn't talk about
physical disabilities but insane. E

| MR. PALMORE: It speaks of fnsane as
we are trying to cefend that word and it em- i
braces all sorts of definitions, and in order to
hold Mr. Fines to the degree that the defendants
are trying to, they are suggesting that on that;
particu1af date he was of sound enough mind, and
in effect, that is what they are saying; on §,
March 23rd to be able to understand his legal :
rights, and in effect. that he, at that point,
he could file dn appropriate action that he wasg
sound enough of mind to do that, and I submit |
that the testimony hasn't proven that.

THE COURT: Who has the burden though?

MR. PALMORE: The burden of proof is

g5
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the preponderance of the év1dence.

THE COURT: But that burden 1s on you.

MR. PALMORE: 0bv1ously; and it came |
out.

THE COURT: You say you have got some
cases and in fafrness I ought to read thoée
cases.

I guess counsel on the other side
ougﬁt to have an oppbrtun1ty to respond and I

will give you that opportunity also, {f you want{

it. :
MR. PALMORE: Thank you. %
THE COURT: How much time will you |
need? é
MR. PALMORE: Within ten days, your
Honor. |
"THE COURT: 1Is the trial date set in
this case?
MR. PALMORE: Yes, in January, jour
Honor. | |

THE COURT: Why don't we give you say
a period of two.weeks to.f11e, and then the de-
fendants can respond within two weeks thereaften§

MR. McVEY: 1 don't know where that |

puts us on the calendar but I am going to be

96 o



CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 -2801

83.

bt

i4

15

i

out of town starting this Saturday for three
weeks. ‘ :

THE COURT: Well, with the trial datE-g
being off that far, how much time would you needi
to reply? | ;

MR. McVEY: If I could have until the
1st of September.

THE COURT: Certainly. Then take
twenty one days. _I think the case is of suff1~:
cient magnitude to brief it but I am not requir-:
ing briefs with the backlog I have, but this is |
a highly important case to all of the parties
and I think 1t ought to be briefed.

- The plaintiff will file a brief w1th1n

twenty one days from today, and the defendants

will send one in in rebuttal ten days thereaften

'MR. PALMORE: Thank you, sir. ;
THE COURT: 1Is there anything further,é.
gentlemen? |
MR, SCOTT: No, sir, your Honor.
MR. McVEY: No, sir.
- THE COURT: Thank you Qery much.

THE HEARING IS ADJOURNED AT 12:55 o'clock p.m.
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‘NORTON C. FINES, an incompetent

VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION 1

person, who sues by and through
Marjorie Ellen Fines,
his next friend

JOHN F. KENDRICK

and

Mo Nt N N N Nt e s Nt N wst o ot st

RICHMOND MEMORIAL HOSPITAL

Transcript of the above proceedings heard on
Wednesday, February 17, 1977, before Honorable James E.

Sheffield, Judge.
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for defendant John F. Kendrick
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NOTE: The hearing began at 10:00 a. m.

- THE COURT: Good morning, gentlemen. You may
proceed. |

MR, ELLIS: May it please the Court, we
represent the plaintiff in this case, Norton C;
Fines.

- On July 19, 1976, a hearing was held in this
court on a plea of the statute of limitations, at
which time evidence was produced for the Court. On
Séptember 28, 1976, the Court entered an order
sustaining the plea of the statute of limitations
filed by the defendants. |

On or about September 30, 1976, copies of
this order were mailed to counsel for the défendants,
but copies of the order were never mailed to counsel
for the plaintiff. It was not until the first week
in January when we were preparing for trial that we
learned that tﬁe order was entered.

At that time we did also ascertain‘that the
case was still on the pending docket of this Court.
Wé prepared a final order to be entered based on the
order entered September 28, and it gave counsel notice
that we would appear this morning and present this

order although, of course, we object to the order

MARY ELIZABETH TAYLOR

COURT REPORTER
RICHMOND. VIRGINIA 23219
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sustaining the plea of the statute of limitations.

At this point, at the conciusion of any
statement counsel for the defendants would make, I
would like to call Mr. Kidd, who is the clerk of this
court, for some very brief testimony.

THE COURT: All right, sir. Are there any
statements for the defendants?

MR. SCOTT: We will waive opening statement,

Your Honor.

EDWARD G. KIDD, being first duly sworn,
testified as follows:

DIRECT EXAMINATION

BY MR. ELLIS:
Q Would you state your name, please?
A Edward G. Kidd.
Q Your occupation, Mr. Kidd?
A Clerk of the Circuit Court of the City of

'Richmond, Division 1.

Q - Mr. Kidd, have you had occasion to examine
the court file in the pending case of Norton C. Fines versus
John F. Kendrick and others?

A In part.

Q Now, did you look at the order that was

MARY ELIZABETH TAYLOR

COURT REPORTER
RICHMOND. VIRGINIA 23219
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Kidd - Direct ' 5.

~of this court?

entered on September 28, 1976 sustaining the plea of the
statute of limitations filed by the defendants? .

A I did.

Q Was a copy of that order mailed to counsel
for the plaintiff or delivered to counsel for the plaintiff as
far as you could aséertain?

A As far as we could ascertain, a copy was not
sent to counsel for the plaintiff.

Q Do you know why? ‘

A Yes, sir, i think‘I do. I think that there
is a note on the sketch of that order that our office sent a
copy of the order to defense counsel, but the purpose for it
was merely to collect our $5.00 fee from each of the defendants |
It did not have anything to do with actually giving parties to
the case notice of the entry of thé order.

Q Now, is the case still on the pending docket

A Yes, sir.

MR. ELLIS: I have no further questions.

CROSS EXAMINATION
BY MR. SCOTT:
Q Mr. Kidd, where is that original order now?

A It's in the court file. I believe the Judge

MARY ELIZABETH TA_YLOR

COURT REPORTER
RICHMOND, VIRGINIA 23219 -
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has it.
MR. SCOTIT: I wonder, if Your Honor please,
if I might look at that for a moment.
THE COURT: Sure.

NOTE: The order was handed to Mr. Scott.

BY  MR. SCOTT: (Continued)

Q Mr. Kidd, I wonder if you ﬁight look at this
original order, and I ask you if you can decipher the hand-
written comments on.the left lower corner of that order? I
believe the first two are "BR," then "MW."

A Yes. The "BR'" means Browder, Russell. '"MW"
means McGuire, Woods. Dated 9/30/76.

| Q What are the ne#t words there, notations?
A I'm not sure. The file number is on there::

9464. I really can't make out the other. It looks like 'no

‘check,' abbreviation for '"no check,'" but I really can't say.

Q Could ybu determine who made those entries?
A . Miss Maxey.
Q Would a cover letter have gone out from the

clerk's office with the order?
A No letter. Just the Xerox copy of the order
certified, and the bill to each defendant for $5.00.

Q Let me ask you this, sir: 1Is there any

MARY ELIZABETH TAYLOR

COURT REPORTER
RICHMOND. VIRGINIA 23219
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indication on the records or in the clerk's office which would
reveal that the bills were paid?

A I really don't follow it up. But there would
be something. There would either be a copy of the bill unpaid

or a receipt somewhere indicating that it had been paid.

Q Where would they be lodged?
A Room 102.
Q Would it take any abnormal degree of time or

effort to find those this morning? To find the receipts or the
cbpies of the bills?
A I don't think it would take too long.
MR. SCOTT: If Your Honor please -~
A (Continued) 1I'm not sure about the receipt.
We would have to go through the receipts. That migﬁt be a
little difficult. But if it was unpaid the copy would be among
our unpaid bills.
THE COURT: What is the relevancy of that?
'MR. SCOTT: Well, I want the record to be as
complete as possible concerning the transactions that

took place in and from the clerk's office.

BY MR. SCOTT: (Continued)

Q Now, how would you ascertain from the files

or the records that you have reviewed that a copy was not sent

MARY ELIZABETH TAYLOR
COURT REPORTER
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 involved in the thing and have determined that a copy had not

to the plaintiff's attorney?
A ' Well, it's hearsay at this point. I don't

know. But I have investigated thé_matter with all the deputies

been mailed to Mays, Valentine.

Q Is that from memory?
A From Miss Maxey.
Q From her personal recollection of this case

or because of something written somewhere or not written
somewhere?

A Well, both. If she had sent it she would have
made the notation, and her recollection was specifically in this
case that she had not.

Q So it is based on her personal recollection
of this particular case in addition to the absence of a written
entry in the file?

A That's right. Because the purpose of sending
it was not to give anybod& notice. It was just to justify our

bill for $5.00.

Q Were there at that time any additional costs
which would be due from the plaintiff?
| A No.
Q .Is.it not the routine procedure of the Clerk's

Office to send -- well, let me ask you this, Mr. Kidd: The

MARY ELIZABETH TAYLOR

COURT REPORTER .
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defendants' costs would not be assessed if this was not a final
order, is that correct?

MR. ELLIS: Your Honor, I object to that
question on the ground that it calls for a legal
conclusion. |

THE COURT: Well, he can certainly ask Mr.
Kidd what the procedure is in the clerk's office as

to that kind of matter.

BY MR. SCOTT: (Continued)

Q In other words, the defendants would not be
billed?

A There is one other bit of information that
you should know to complete this whole story which relates ﬁo
it. Apparently, there was some conclusion in the clerk's office
as to whether or not this order that Judge Sheffield had entered
was indeed final, becauée Mrs. Fqglie's handwriting was on the
note. 1 thought it was still in the file there. Bﬁt this was

a final order. And based on that, Miss Makxey sent out the

bills to you with the copy. At one point somebody down there
thought it was final. When I went down to review it, I think

my opinion was not the same.

Q My question is that the procedure in the

clerk's office is not to send a bill to defense counsel or to

MARY ELIZABETH TAYLOR

COURT REPORTER
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statute of limitationsg, for instance?

the defendants without a final order being entered?

A Yes, sir. That is the problem here. This
order does not become final, if I were doing the paper work
here, because there was no judgement in favor of the defendants
awardihg them their costs. If there had been such a fin&ing,
Mr. Ellis would have gotten the bill for your costs. So the
principle that you have just stated, as far as it applies to
our office, is exactly correct.

Q Is the procedure in the clerk's office not to

assign costs to the defendants if they prevail on a plea of the

A Had I been doing it and considered it to be

a final order, I would have sent the bill to the plaintiff.

Q To the plaintiff?
A Yes.
Q If this order were presented to you, you

would send the bill for the costs to the plaintiff? The order
as it appears on the records?

A You are asking me if I thought it to be a
fi;al order what would I have done. If I had thought it was a
final order I would have billed the plaintiff, because, --

Q Even though ~--

A ~-- obviously, the defendants were let out of

the case. But this particular order did not have a finding

MARY ELIZABETH TAYLOR
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“would do. I don't see all of these things personally.

about costs in it. So I reélly can't testify so positively

that the people that worked for me would do exactly what I

Q Well, someone concluded, is this not correct,

that the case was disposed of or else they wouldn't have Billed

the costs?
A That's correct.
Q Is that a reasonable assumption?
A Yes, that is a reasonable assumption. There

is one other thing that Miss Maxey told me, that when she read
the order she really thought that everybody was present when
the decision was made and, therefore, concluded that everybody
knew about the thing, and sent the copies just to get the money,
She is very diligent about getting our money for us.

Q Well, there was no indication in the court
file, and is no indication in the court file, that an order was
sent to the plaintiff at any time when Miss Maxey was reviewing
it, or any other time.

A No, no.

Q Is it, or is it not, routine procedure in the
clerk's office to forward copies of orders to all counsel of
record?

A No.

MR. SCOTT: It is not. I don't have any

MARY ELIZABETH TAYLOR
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- which was in effect as of that date, which states

further questions.
THE COURT: Anything on redirect?
MR. ELLIS: No, Your Honor.

WITNESS STOOD ASIDE

THE COURT: Anything further?
MR. ELLIS: We have no further evidence,
Your Honor.

We prepared an order, a final order, dismiss-
ing the case based on the plea of the statute of
limitations, noting our ijection to it. We
presented it to counsel for the defendants who did
not endorse it., And I will at this time tender it to
the Court.

THE COURT: Any argument for the defense?

MR; SCOTT: Yes, sir. Your Honor, the
defendant, Dr. Kendrick, in this case takes the
position that the order entered By the Court on

September 28, 1976 was a final order, according to thi

applicable rules of court, and, specifically Rule 1:1

that all final judgements, orders and decrees remain
under the control of the trial court for 21 days and

no longer.
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Now, there is no saving provision.in that
particular rule that I have become aware of, and
although I certainly sympathize with the position of
the plaintiff, and I am sure they well know it and I
am sure the Court well knows'iﬁ, I don't see that the
Court has any discretion in this matter regardless of
what appears to be a mixup in the clerk's office, and
perhaps an unavoidable mixup. But, still that order
was entered. It was a final order. It is appealable
There is nothing more that could be done by the
plaintiff following the sistaining of the plea of the
statute of limitations except to appeal.

So there appears to be no question about it.
Rule 1:1 states that the Court has discretion over
that order only from within 21 days after ité entry,
and the only alternative or the only provision upon
which the plaintiff could rely after that 2l-day
period is to appeal to the Supreme Court. And we
would respectfully suggest to the Court that under
thié rule and under our interpretatioﬁ of this order
that is being filed that the Court has no discretion
as to the éntry of the order submitted by the-plaintikf

-THE COURT: Thank you, Mr. Scott. Mr.

Framme.
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MR. FRAMME: If I may respond on the part of
Richmond Memorial Hospital, we concur in the position
taken by Mr. Scott on the part of Dr. Kendrick, and
just add to the Court that, really, under the
@rocedure that Mr. Kidd just outlined, normally there
is no statute that requires the clerk of any circuit
court to send orders to counsel. I believe Mr. Kidd
testified that there was no absolute procedure in his
court by which copies are automatically sent. For
that reason, really, the testimony of Mr. Kidd
concerning any mixup that may have occurred is really
irrelevant to the matter.

~ The statute of limitations plea was denied,
and it was embodied in an order, and as Mr. Scott
says that is all the Court can do.

THE COURT: All right.

MR. ELLIS: If it please the Court, the order|

as entered simply sustained the plea of the statute
of limitations. We take the position that that is no
a final order as such. There is a gréatvdeal of case
law on the subject. I think this is probably a matte
that will have to be determined by the Supreme Court
of Virginia. The case is still on the pending- docket

No judgement has been entered. It has not been

~
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'that'reason, we requested this hearing and presented

dismissed.

We submit to the Court that when the case is
dismissed and'judgement is entered in favor of the
defendants baged on the Court's ruling, that that at

that time is a final order and is appealable. For

this order here today.

THE COURT: It appears to me that there is
nothing that the Court can do about the order that it
entered on September 28, 1976. But it was intended
to be a final ordér.

And I think the Courticertainly must bear part
of the responsibility for the confusion by not
having entered judgement for the defendants in the
order itself. But I do not see how at this time this
Court can do anything about this particular order and
the only recourse that the plaintiff has is to appeal
from the Qrder of September 28, 1976.

The Court does note that the Court insertéd
the phrase '"Plaintiff's exception to the Court's
ruling is hereby duly noted.' |

‘MR. ELLIS: Your Honor, I agree with the
Court's view that there is nothing this Court can do

about the order entered September 28, 1976. However,

MARY ELIZABETH TAYLOR
COURT REPORTER

LR RI1 HT'ﬁ VIRGINIA 23219
. i ..



11

19

20

21

22
23

24

16.

that order is not a final order. There is no order
dismissing this case. There is no judgement in favor
of the defendants based on that ruling. If the Court
were to enter the order that we have presented this
morning, then there would be a judgement based on the
Court's ruling and it Qould be appealable. The time
has run for any appeal to be taken from the order
entered September 28, 1976. The time had run before
counsel for the plaintiff ever ascertained that the
order was entered.

We submit to the Court that it would be
appropriate at this time simply to enter an order

dismissing the case from the docket and entering

judgement for the defendants.

THE COURT: But the effect of that would give
each of you an opportunity to then appeal the case to
the Supreme Court based on the new order.

MR, ELLIS: That's correct, Your Honor. And
we submit that it would be proper té enter that order
then we would not be_denied our right of appeal.

THE COURT: Do you have any case law that
iﬁdicates that this is not a final order?

MR, ELLIS: Yes, Your Honor.

THE COURT: All right.

MARY ELIZABETH TAYLOR
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MR. ELLIS: I will ask Mr. Palmore to
address that if he will.

MR. PALMORE: If Your Honor please, we
anticipated this particular argument to be raised
by the defendants on appeal. That is the |
appealability of the order which we trust the Court
will enter today and which Mr. Ellis just tendered
to thé Court. |

However, with respect to case law on this
ﬁoint, I refer the Court to Bibber v. McCreary, 194
Va. 394, decided in 1952. An order was entered in
that case sustaining the defendant's demurrer to the
motion for judgement filed by plaintiff. However,
the order that was entered did not dismiss the suit,
and the Court held in Bibber that it was not a final
order because the order sustaining the demurrer
did not contain the language that the suit was
dismissed.

Bibber was followed by Southern Railwéy v.
Anderson, which is found in 203 Va. at page 991. It
quotes from Bibber, and the Court held at page 994 of
Southern Railway that an order sustaining or over-
ruling a demurrer is not final. It must go further

and dismiss the case.

MARY ELIZABETH TAYLOR
COURT REPORTER

. elngND. VIRGCINIA 23219




10

20

21

22

23

24

18.

-discussion at hand. An order sustaining a demurrer

‘states that no writ of error lies in any case at law

Now, I understand that we do not have a
demurrer before the Court at this time, however, 1

do believe that the applicable law is germane to the

could have the same effect as an order sustaiﬁing
the plea of the statute of limitations. And I
believe that what the>Couft is trying to say is that
to be final the order has to be final on its face.
It has to dismiss the case. It cannot leave anything
open.

I also would cite to the Court the case of
Wade v. Péebles, 162 Va. 479. And also Rodgers v.
Danko, 204 Va. 140. |

Burks Pleading & Practice, 417, page 810,

until after final judgement has been rendered in the
trial court.

We submit that the order of Septeﬁber 28 was
not a final judgement regardless of what the intentid
of the éourt may have been or regardless of what the
intention of certain employees of the clerk's 6ffice
might have been. And, therefore, wé believe that in
order for the plaintiff to be able to appeal any

order sustaining the statute of limitations it must,
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in fact, dismiss the case and tﬁat language must be
explicitly stated.in the qrder.

THE COURT: Thénk you, Mr. Palmore. Mr,
Scott, do you want to respond to that?

MR. SCOTT: Just very briefly. The
distinction between a demurrer and the sustaining of
a plea of the statute 6f limitations appears obvious
to me. The obvious distinction is that after the
sustaining of the &emurrer there are other things
the plaintiff can do which, obviously, does not apply
1ﬁ this case, with the exception of appeal.

I think it is important for the Court to note
that the use of the words 'judgements and orders' in
Rule 1:1 is mutually exclusive. It is not the same
thing. You can have a final judgement and you can
have a final'order. And the plaint%ff appears to be
taking the position that any final order such as the
sustaining of the plea of the statute of limitations .

must contain on its face judgement for the defendants

If that were the case, the Supreme Court would not use
these terms in a mutually exclusive manner. Whether
judgement is given for the defendants in the order

does not indicate whether the ofder is final, and I

find no problem at all in construing an order
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sustaining the plea of the statute of limitations as
final and appealable. It is inconceivable to me.that
the Supreme Court would not conclude and interpret
this order as beiﬁg final and appealable. So I think
the terms are used in a mutually exclusive manner;
And certainly the intent of the rule is to cover both
judgements and ordérs, and this Court, in my opinion,
must interpret this as a final order. And, in fact,
the Court has indicated it did so when it was entered

THE COURTﬁ All right. Thank you.

MR. FRAMME: Your Honor; I just concur in
Mr. Scott's argument.

MR. PALMORE: I might add, Your Honor, that
there is no dispute that the case is still on the
pending docket of the court,

THE COURT: Mr. Kidd so testified.

MR, PALMORE: Mr. Kidd so testified to that.
And I think that is an important consideration that

the Court should take into account. The case must be

dismissed from the pending docket of the court. That
is not a self-executing process. There must be a
final order for that to be accomplished, and I submit

that the order that has been tendered this morning

will do that.
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THE COURT: You are contending then, Mr.
Palmore, that the order, in addition to saying that
the final judgement is for one of the parties, must
also state that the case is stricken from the docket.
Is that your contention? |

| MR. PALMORE: Yes, sir.

THE COURT: I want to look at these
authorities that the plaintiff has cited here,
gentlemen, and I won't be able to do it at this exact
moment, but I wiil let you know by letter opinion
exactly what the Court's holding is.

I think in view of the fact that this whole
matter may be appealed I should place the court
reporter under oath.

(Speaking to reporter) And I am going to
ask you to stand and let me swear you in as if you

had been sworn.
NOTE: The reporter was sworn by the Court.
THE COURT: Will there be anything further?

MR. ELLIS: No, Your Honor.

MR. PALMORE: Judge Sheffield, I am not asking

for another bite at the apple, but in order to help
you in your research I would ask you to look at Salem

Loan Company v. Kelsey, which is found at 115 Va. 383

>

MARY ELIZABETH TAYLOR

COURT REPORTER
. RICHMOND. VIRGINIA 23219

119



10

20

21

22

23

24

22.

review the authorities cited by the plaintiff, and I

and also Rule 5:6 of the Rules of Supreme Court of
Virginia, whicﬁ,specifically states that before an
appeal shall be allowed, final judgement must be
entered.

I am sure you are familiar with that rule
but I didn't know if you were familiar with the case.

THE COURT: All right. Mr. Scott and Mr.
Framme, do you desire the opportunity to forward
authorities to the Court or will you stand simply on
your arguments? I don't wént to foreclose yoﬁ ftom
doing it.

"~ MR. SCOTT: I would like the opportunity to

would certainly think that a week would be plenty of
time for me. | | |

'THE COURT: Then the Court will grant a week
to both defendants to file such authorities'as you
wish to filé.

MR. FRAMME: I think we can probably do it on

a combined basis, to save the Court sdme trouble.
- THE COURT: Anything further, gentlemen?

MR. SCOTT: No, sir.

' CONCLUDED

MARY ELIZABETH TAYLOR

COURT REPORTER
RICHMOND. VIRGINJIA 23219



- 20

21

22

23

24

23.

CERTIFICATE OF COURT REPORTER

I, Mary Elizabeth’Taylor, having been
duly sworn to report the case herein in the Circuit Court of
the City of Richmond, Division 1, Richmond, Virginia, certify
that I was the court reporter on February 17, 1977, at the time
of the hearing herein; and I further'cértify that the fore-
going tramscript is a true and correct record of the proceedingT.

Given under my hand this day of

s 1977.

Mary Elizabeth Taylor
Court Reporter
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CERTIFICATE OF COUNSEL

Final judgement in the foregoing matter

having been rendered on the day of

, 1977

counsel for the plaintiff and counsel for the defendants‘hereby

affix their signatures to the foregoing transcript of testimony|

and other incidents of trial to the end that the same may

become part of the record on appeal.

- By:

Given under my hand this day of
, 1977.
Counsel for the plaintiff
Given under my hand this day of

, 1977.

By:

Counsel for the defendants
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CERTIFICATE OF TRIAL JUDGE

Date tendered

Date signed

James E. Sheffield, Judge

CERTIFICATE OF CLERK

Date received

Clerk
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VIRGINIA:

- IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION I

NORTON C. FINES, an incompetent person,
who sues by and through Marjorie Ellen
Flnes, his next friend,

y
)
)
- )
Plaintiff, )
| R )
v. ]  Case No. 9446
)
JOHN F. KENDRICK )
: )
and )
. )
RICHMOND MEMORIAL HOSPITAL ’ )
)

Defendants.

" NOTICE OF APPEAL

TO: Edward G. Kidd, Clerk
Circuit Court of the City of -
Richmond, Division I
John Marshall Courts Building
800 East Marshall Street
Richmond, Virginia 23219

NOTICE IS HEREBY GIVEN that Norton C. Fines, an incompe-
tent person, who sues by and through Marjorié Ellen Fines, his
next friend, announces his intention of applying for an appeal to
the Supreme Court of Virginia from the final Order rendered by

this Court on April 21, 1977.

Transcripts of the case will be filed hereafter.

. NORTON C. FINES, an incompetent
person, who sues by and through
Marjorie Ellen Fines, his.next
friend

. . : / . /_) —7
| | By t,l /""1’/‘-’/ / /// Yok ‘ZAJ‘ 0. ( :

of Coun§eir

Andrew J. Ellis, Jr.

Russell V. Palmore, Jr. :
Mays, Valentine, Davenport & Moore
Post Office Box 1122

Richmond, Virginia 23208

Counsel for Plaintiff. 124




ASSIGNMENT OF ERROR

It was error for the Court to sustain respondents'
- pleas of the statute of limitations inasmuch as the

applicable statute was tolled by Section 8-30.
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ASSIGNMENT OF CROSS-ERROR

The trial court erred in ruliﬁg that the Order of
 September 28, 1976 sﬁstaining the defendant's Plea of the
Statute of Limitationé was not'a "final" Ordervpursuant to
Rule 1:1, and in'éntéring the Order of Aéril 21, 1977, from

which this appeal was taken.
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