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C<JtJ\~ ;4()W your plC)lntJffs, 'Jlnsiow, In<:., 0 'lI'JI"GlnIA oorporatlon and

~o R, NAQEOTTE

IltV AT LAW. LTD.

~o R. NAGEOTT~

:L. H. aORIN9KV

:RT J. ZELNICK

JK.P'~ER&ON DAVIS

MIGHWAV

BRIDGe. VIRGINIA

221QI

..

TO nIt 1-«')j~)j'~OLEJUOG£ OF Ti-If CI~JlT COUHT OF Tlil! CITY Of' FRfOEHlCKSWHG:

~,

,:lc:lard ~. (oly..;,r, tradlu9 us Tangle"cod u•..••a p4rtmtrshlp, end 0$ and tor

tu"t r p..:ot'()l\ for Ju<S~~nt rwspectfully r(;pr~"nt to the C<xIrt 0& tollow; ,

(I) That by ~ud datud ~vtK!lOOr ~O, 1972.,and recordod In tho

}~ilO "'ocoro~ of Ca~llno County, Virginia, Deed Book 197, ot Page 49.3, tho

~1(Slfltlft~ ocqulr<;d 0 cvrtaln trcct of '(and 10art6'd I'n Corolln. County, Vlrg,lnl

cvnhl1r.ln!,t WO.401 Dcr6!t, roru or IUS5, os nhown on plat of survey prepared

by H. \fllyn~ Farr:.er, CL5. aato( fOltrU4ry 4, .972, frOlllJ Unlvurc.aal 1..ond and

(2) TtlOt en the 10th day of July, 1973, your plal,nt. ffs entered" , ,

Into a c{j)rtoln contr~ct for ttw ule) of th0 atorenld p~rty 1'0Chorlos E.

~'ilnor U::rnstruct Ion ~tny, In<:., 8n unaxocuted <:opy of vhlch Is urMd
, ,

f:.xhIbit IlA". ot1'ech~ he~to Bnd ~da a part hereof.

0) That tho corrtrect was dravn In 'end by' the I ftW off Ica. of tho

" dtllfundallt$, til II IDellVt. SCelfe, Jr., Gnd Gerold F. Dalton.

(4) That the contract prcvldod 'n porl thot tho plolnt. ff/aollor

\Wosto rCJcolvo e note secured by It deod of trust on the subJoc:t- property, sa Id

dCHtd of truat to be sUbOrdinatedonly to the deedsof truat apoclfled theroln.
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.•t~ •• ' ~ ~

MWI_ - \,.

(:;) T,~t til" u':ll<! not6 la In u~t4.1ult uno hOI ut tM proton' fl.

a prl I1C I 1)4I tkll~nWi d~ of .;1.')7".:sW.vtl pius occr~ud IllturfJ~t as apQ<:l.fled

th~r~ iIt fr()fro Apr II '# 1974.

«» Thot In Supnullior_ 19'1.3, ltu1or •• aottlO43Qot .• pun5lant to tn.
contract itf()ru$(1IJ, un .!3£,w"t of the p'ulntlft dtdlvurod to tho low offices

of ttl., d~f.md"l\ts IIU sottloui\lnt O,t10rn~\y (lila u~rOlf' ouont, 8 d$od conv'»ylng

tllo ~t>VVlJ JO:h:rlbed par<;Q' of land to Churlljj~ E. :,(1nor, Construction Co., Inc.

(d) TIeDt wi thQ&lt thl$ authority of tne plolntltf or anyo.f Its

tli~) \il~teI\J(lIlt~, acting os utthwllUl,t o1"1nrnoy nod eS(:row ngont, did aur~ to
, ..

and In fac't dl<i uctuully lwt()r<llonto tlwl &ul<l p'4Intlff/S()"or-s dtted of 'trust

fror::! Ctwrl,a:. L. 1;I,'IIor Const'.lJCtlon Co., 'nco to L. Stuart dJanton And 'NIIIJaG

3r;:'C\U'(~b cvrtain prOI':ls90ry notl!t In thu Dl".'\Ount of two hw,,!r~dthirty Ithounnd

Joilar1O 02:~(),OO(» payn~lo to b~T'I'Jr on d~t'l\8nd, which noto .ltU~ ot .11 tlQOs

pr J or 'lVru10 h~i'" l)y First f-<>r.t'!PIOO Corporet Ion.

(9) That tilet Sl'alntlff heroin fWtVOf' of anytlM outhorl.lM any

vorlatlon 1rO(~th~ Hid contrltet which would htllvQ the effoct of authorizing

11.0 ~uiJo"uln;()tlofl of tllO d6liid 01 truut 50curlng plolntltf to ony OQodof tr •.••t

(10) That nohlthntandlno tho'foregolnG '\On<:Olr.lp Ilo,'ICO ~Ith the ter-
of 'tho sold contract, tho dof~ndant~ • .octlos as attorney and aotthtrllOnt ~"t.t

-----I.'----------.,-.---~- -- 4 __ ~_____ nn,nftft~ -
U;V\4~V~

,



Inc • .nod did rueord tho ~old deoJ OlllOO1} thu 18no rQCOf"dsof CArollno County,

Vlrfilral6, thf_ryuy ~lvostln'J tho pl4'lntltf of title to tho said property.

( I I ) nu~ t pi u i/\1'1tt I ~ In tvrltlol,a lUld bo II ovou QI\G 't II u:JO$ 00

Infon:l()tloll .)nd hollut, 'that tl'i6 S4ld ~rlos C. ~Inor ConstructIon Co., Inc.

itltn lioon ttdJudlC4ltoad D lmllkrupt In tho lJool~ruptcy Court of tho United Stutos

~jllitrfct Court for the r::ash~rn Dllttrlct of Vlrglnl8, Rlctvaond Dh5trlc:t, and

nhS ~-en clschaqJitd f~ Iluu'lity on both your pJ••ln1'I ft'. doo(Jof 'trust and

ell th~ ~tor(luld dMU 01 tru~t r_jcord~ 4lt bo.d Uook 205, Pege IN, tho ••#feet

nud note worthl6ss. ','

('2) That, but for defondants' broeeh of their duty to plalntlff/"l er
In roc(>rClln~plalntlff/uller's dNd of trust In an Improper_~,. plaintiff

seller would have boen protoc:ted In 'tho event of the pun:.ho •• r'e defeult on

,iH{~H(fOiU"~,your phalntlff prGya that the Court ~t.,.• Judglll8ftt

against th~ abovo <So.scrl~d e~crow a(~t end at1'orney, Willi. Scalfo, Jr. ud

CeraId F. 0., I ton. partnerlJ f~r Iy do."9 bus10Ct'_ •• sea Ifo and CDI ten, In

tile ~unt of $91~316.06plus IntoNut fr"Olllt Apr" I, 1974 aa _J)9CIf.led In

. IWiSLOW, UiC., • Vlrgl nla Corporation

Of-.iG!Ni\l. :';\'3NlO B~
O['i.;G il. BQmNSK'i
l\t\"J:':';[Y flJ l:WI

rronrtH:1):.i1flTfsW
COURsol for Plaintiff
14900 Juff"r"'500 [)avis Highway
\~~rld90, Virginia 22191

R1Ct1A~O A. COLYER, Partnor., 1'/.
TAt¥} LfJ«X:.D LAKf. 0 partnerah I p

OriiGINAL SIGNED BY
D~.NIEL H. BORINSKY
ATIORNEY AT LAW

ay-couiu&ol
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I I: TillS CONTRACT,made this 10th day ot July, 1973, by'and

IJ

Ii between \VINSLOW,INC. and RICHARDB. COLYER,partners trading as

j! Tunglewood Lake, hereinafter called Sellers; CHARLESE. l1INOR

!! CONSTRUCTIONCO., INC., hereinaf~er called Buyer; and JOHNSON&
I'I!
'I~GLAZEBROOK,INC., hereina fter called Agent:

Iii ' ..." ; .. "

f •
1 W'I ! !! E S S ~ T !!:
l" ,',

ill":: For and in consideration, as he~einafter set forth in
III! the mutual agreements, of the parties hereto, it is agreed as..
I:. ' . . ..
j: follows:
II
~ 1. Buyer agrees to buy and Sellers agr~~ to sell a..
'1"I; tract of 180.6 ac.res, known as Ta~gle\.,ood Lake, in ]?ort Royal
~I. . . .

rOistrict, Caroline County, Virgiz:ia, joinil}g the !LF.& P. Rail-

~r03d ~~d State .Rout~ 660.'
" ... ,,'

. .
S~ ••.C:1 :!...•:~~:'c.J l"-•.~~::. :;vll.\:~ .\~~lO,1:u.O:)). "r.•\:'.\bl", .l'~ ro~:="W:s:

o~~ 7hou~~~d Doll~~~ (Sl~OOO.00) ~~~h ~~c ox~c~~i~~ o( =hi~ c~~-

I t.ract, receipt wher.eof is hereby .acknowledged; ;.ppr~x.L=tely I
i~Thirty Five'Thousc)nd Two Hundred Fi.fty D~11c)rs"(~3S.,250.00) Cirst Ir . , ..
~trust to bc assullIcd ,with int~rc'st to be pro-rated between the
I . .' ' . .

I;Buyer and the Sellers on the date,of settlementi.second trust,

ilin the "lllount of approximately Fifteen Tho,:,sand Four Hundred

I!Eighty Dollars ($15,480.00), with interest to be:'pro-rated on the
,I . . .
Idate of settlement; one negotiable promissory. note, to be made
p •ilby ,the Buyer or. its assignee, and secuz::ed by a third deed' of trust
I

::on the subj ect property 1 in the approximate.' amount of One Hundred
. I . "

11

~Six Thousand Four Hundred Seventy Dollars ($106,470.00), payab~e

inter~st only'quarterly, at the rate of seven percent (7%) per

::~::~•. annum on the unpaid balance for three (3) years, then b'hoo5';Quai



"

, ,

:':i:.':c ~: iC.l :. i'~~~

i1igh~~ys sJst~~ u?on completion in ac~ord~nce with
.,
': Dcp..Jrtr.;cnt 0=

'/1 payments of principal plus interest on the unpaid balance! the., ,

,first such principal pal~ent to be made three (3) years from dateI
lof settlement. The right of anticipat.ion,'...in wh~le or in part
I' ._ J , •

.!!Without penalty shall 'be reserved. Balance of the purchase price
I shall be paid at settlement id cash_

I 3. Sellers agree ..tooassign and deliver all of their

I interest in engineering work done with'respect to ,t.hereal estate
II which ~s the subject of this Contract including, but not limited
I to, Sections A, A-I and B, to Buyer at settlement and covenant

I~ as a condition of this Contract':, (a) that all engineering work I
~ has b~en paid. for and that engineering'design for Section A, ,I
l~angleWOOd Subdivision, has been co~leted and approved by the1 '
~ Virg~nia Department of,~ighways for acc~pt~nce into the Virg~nia I

I

I

I
I

This Contract will be void unless Buyer

In th~ event Buyer elects ~o perform without such assur-

, ..;C..)rolin~County gover~~ent~l bodies, ~gencics ~nd co~~issions, .
• . I

I

il except tha~ the bond for the completion of the ro~ds i~ Section..
II
!: A-I thereof will be pO,sted.Py Buyer. All',costs of recordation" '

~ Shalf be paid by Sellers.

!within sixty (60) days hereof, is satisfied that eighty-five per-
Il
~aent (85%) of the lots in the subdivision will be approved for
~ , .
~,septic tanks and drain fields by the appropriate health author-,.

o II. ,r 1.t1.es.,.

abf)'t10 0 0 S-

";'ance or satisfaction, ii shall be credited Nine Hundred Eleven!;

,:Dollars ($911.00), for each lot failing to so qualify for septic
I

.tank and drain field, against the next principal payment to be-
I*' •...•NI ••' •

•••"••••.v. :•..•come due on the third trust, described in Parag::aph 2

,.



. ~...~'.'..

, , .'

By _
President

The terms and 'conditions of this Contract shall'

Sellers agree to convey the subject real estate

Settlement shall be made at 1103 ~rincess'Apne

4.

5.

6.

,ATTEST:
:'
I'

t,j;_ '." ~.• ,~ •

:1Credit shall btt lllaUEl" ~p'ori-no'trfi:c'a't'-i~n '~ndproof by Duyer to.,..
I "

~Sellers of such inability to obtain approval. Provided, however,
I: '

~that Buyer will be entitle~,t? no such credit for the first
I: fifteen percent (15%) of 'the total, number of lots in the sub-

~diVision as now platted, which dh not so qualify.
I' <II' ",:
!lsurvive delivery of consideration by all parties.

- !
!

,!With a general warranty deed, with the usual covenants of t~tle.
j! Said title to be free, clear and marketable.II -

,II
I! Street, Fredericksburg, Virginia, on or before September 10, 1973"
Ii' "
lor as ,soon thereafte~ as title can be" examined' and 'papers prepared;,

lallowing a reason~ble time to correct any defects reported by the
• 'I .

_,'!Title Examine~" "

,!' , 7. Sellers agree to pay Agent for h~s,' services, 'a fee

JOf ten percent (10%) of the.sale piice of the property, on~ halfIi-

Ijof which shall be cash at settlement and the other one half shall
~ibe in the form of a promissory. note, the term~ of which shall- beI' ,.. ' ,
jjdecided by Sellers and .Agent.tt is understood and agreed that
IiBuyer sha~l have no obliga tio~ with, regard to payment of this
~
1'1 commission.
~ ' ,

Ii. . WITNESSthe following signatures _-c;nd seals:
I,,I .' ' :
II :tI WINSLOW,INC. and R CHARDB. COLYER

1::

1" Partners Trading as
TANGLE~'lOODLAKE

I
!'..

.
~'Vi."~.-_'.,r

...... ~..
Secretary " (COR.?ORATESEAL)



ATTEST:

,.~.-' ' .

"

CH1\RLES E ~ MINORCO~JSTRUCTION CO., INC.'

By _----------------- president . .
: •• I •

\
\
I

, ,

Secretary .... (CORPORATE SEAL
- .

','

ATTEST:

Secretary

JOHNSON & GLAZEBROOK, INC.

I

By _----------......-------
i. . president

"

','

(CORPORATE SEAL)

'. ','

," , \ , " ,

, '.'.'. ' .. " ,.,:

, ,,',
.': ..

.. ..: .. :.... '

, :

" '

.
" .

..,: . " ., •. ,:'

':".

,',

:. I '
I '

,-,"
,0.0.0'007,



VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF FREDERICKSBURG
HINSLO\.,rINC., a,Virginia
Corporation et al

v.

IHLLli\M M. SCAIFE, JR. and
GERALD F. DALTAN,

SPECIAL PLEA OF STATUTE OF LIMITATIONS

Plaintiff

Defendants.

d,
!
.'

The defendants, William M. Scaife, Jr. and Gerald F. Daltan,

by counsel, move the Court to dismiss this action on the grounds ,that the

Motion for Judg!UE!ntwas f.iled two years,. ten months after the alleged

course of action arose and is therefore barred by the applicable statute

of limitations.

William M. ScaHe, Jr.
Gerald F. Daltan

".i
j' By 'v0~~~)-

of Counsel

\-.

H'illiam R. Marshall, Jr.
THOHPSON, SAVAGE, SMITHERS, PH.ESS & MARSHALL, p.d
5911 West Broad Street
Richmond, Virginia 23230
804-288-4007

CERTIFICATE OF SERVICE

I hereby certify that I have this i)g~ay of July. 1976, mai~q.d.

postage prepaid, a copy of the foregoing to Daniel H. Borinsky, Esquire,

14908 Jefferson Davis Hi'ghway, lvoodbridge, Virginia 22191, Counsel of

. Record for the Plaintiff herein.

\~).~~~~~
William R. Marshall, Jr.

I,

000008
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MEMORANDUM IN SUPPORT
OF TUX

PLEA OJ' STAron or LIMITATIONS

Plaintift' fUed a motion for juds-nt in thi. cue on July 12. 1976.

FACTSI.I
I
I
I "'h1ch tQOt10nwas served on the defendaDts, on July 13, 1976, collpla1u1Aa of
I

, action taken by the detend~ta in SepteSllber, 1973. The aravama ot tho

plaintiff' 8 complaint against the defendant. 18 tbat the d.tendant~, who are

licensed to practice law in Virginia and who represented M1DorConstruction

Company, Inc •• (hereinafter called "Minor") in the purcha.e of cert&1D laDe!

situated in Caroline. County, Virginia, from the plaintiff. allegedly tailed

to close the real estate transaction pursuant to an all.,ec! contract of .al.

between the plaintiff .and Minor 80 that a purcha.e monoydeed of truet taken

back. by the plaintiff would have a certain priority. It'i. alleled that the

deed of conveyance waa delivered to the defendants 1n escrow. and in thus

closing the real .state transaction and permitting a priority of the

I
plaintiff'g deed of trU$t other th~n that cQuteuplated by the plaintiff. tho

delendant. violated their Juty to the plaintiff. Throulbout .tbe entire

I transaction the plaintiff wu repre;.ented by Harry B. r. franklin. an attorney

j

llicenSed to practice law 1n Virginia.

Hinor. the maker of tbe note secured by plaintiff' a purchase BOney deed

of trust. defaulted on ite note and later wa. adjudicated a bankrupt &Ddva.

granted a d1scbarga by tho bankrupt,y court of tho United State. District

Court for the Eastern Diatrict of Virginia. RichmondDi.trict. thua d1acbarl1na

its liabUity on its note to the plaintiff.

oooooa



Aa a result at the toreloing pla1utiff seeu damages of $97,316.07

together with intGreat from April 1, i974 (the presumed default dace) aDd

charactarbaa defendant'. breach of duty.a "settlement attorney and,escrow

agent. "

II. LAW

The CA.e at bar is not one which in'90lva. an actiOll by a cliant apin.c

hi s attorney for failure to proporly pertor'lll hie taction •• an ottomoy 1u '

II pur.uit of his client'. business •• cr.~ted by ~ho attorney Cli~nt relationship

,The fact of the II\&tter is that the defendants repl'eeented Minor aDd DOt the

plaintiff and liarry B. 1. Franklin represented the p1aintiff1n this real

estate transaction. Thus, the recent ~so of Olef!" v. ~. JleC:Ol'dNo. 750876

decided by the Supreme,Court of Virginia on' June 11, 1976 (a photocopy of which
Q

is attached and marked Exhibit "A") •• tabU.shing that lien' action tor neglisence

ot au llttorney in the performance of pl'ofeaIJ1oua1 •• l'Vicoe, while 80uudina in

I LO'l:l:. 111an action for breach of cont1:'act and thua lO'Yemed by the at:.t~te of
I ',' .
I limitationaa applicable to contracu'l ia DOt applicable t,o the ca•• at bar. Th.

Court in so deciding found upon an oral employment contract that the three
"

1 year atatute of limitations applied against the attorney for negligently.

I examining 4 title to real eatate. See alao McCormickv. Romansand Gunn.

214 Va. 144 (1~73) involving an attornoy's misappropriation ot hi. clients

fund. wherein it was held that the three yaar lim,itation establi.hed. by

18-13 governed.

Defendants contend that the applicable U.mitation period 1a one yeal' a.

established by 18-24 of the Code of Virginia (1950 a. amended) and eUPpol'tad

by Virginia case. and that therefore plaintiff'. action is barred.

naooio ,\
•• ,I • ,'" ~ '

'f " ~. I.",
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SoctLou 8-24 ••• Amandod. reads aa tollow.: .
"OF ACTIONS NOT BEFORE 'sPECIFIED. - Every action for per.onal

in1urh •• ahall be brought within ClIO years next after the riRht to
bring the eam. "hall havo accrued. Every peraoul action. tor wh1c:b
no l1.ait&t.1oD b otUrviM pre.acribed •• ball be brought rith..1A l1"!!

zeal's next aftor the right to bring the same shall have accrued, if
1tb";fo-r a 1IlAtter-of such nature that iF ca.e a earty die it can b.
Lro"iiht hi or q~~.t:..hie representetiv.; and. if it b. for.
matter not of such nature. snall be brought with1n one year next
.aft-;r-the-rTiht to briog the same shall have accr\&Ad. The amend-
unt extending the period w1thin which an action tor per.ona!
1njur1us may be brouEht under thi. 8ection to two year8 shall not
apply to any cauSe of action ar181111 pr10r to July one, nineteen
hundred fifty-four.

r

I
I

------

Notwithstanding any other provision of lav to tbe co~~rarJ.
every action brought pursuant to the Civil Righte Act ot 1871, 42 u.s.c.
~ 1983, shall be brought within ona yael' next after the ri$ht to bring
8ame shall have accrued. tl (ElIlPba8is added)

Dawley, an insurance solicitor, to procure lin inaul"anc~ ;'loU.cy prot ~r.:t~.l""

system. DlIVley procured a policy of in~ut'ol\nc(! on 'illY 10, l~}''',. in"llJr:!.lI~ n

period from said. date to May IO, 19,57, but lo1hich excluo'!!d <lRm.<\r,e ~lur~ tC'

sprinkler leakage caused by windRtorm.

On October 1S, 1157, P.urricAn~ H~~Q1 hle~ the roof off r.nrvR'~

warehou8e. activated th~ spr.inkler 9Y8t~m, which in turn ('~~n~~d~r~c~r~~q

stored 1n the building. Carve upon £8111n;:: to rl"cov<"r 1.t.'3 lofl!', from t'~('

insurance CArrier b('tcaul'lp. of the excluslC'n in the 'Policy of ll"1RlITnnC('. "'n'J('~t. . '.

to recover ttll loss froM Da.wley upon thp. bnRis ~h.qt t!-.(> J1~~nt .\.rP.~ ~,ct11 t)' of

negli~ence or constructive fraud, in thnt he rl>prf!!.1 •.\nt(~l to r:nrv.~ t',"t 1t

would be protected from 1088 enURed by I.\ccidentl\l.di~ch)\r?(> fror. 1t~ ~:>t"1.nkl••r

eystEltll; and that throu~h Dawley' s np.p:lt~en~e 8nd brt":'lch of trut'lt, ""1(:11

insurance covera~e had not been provided fJr Carvlt." 202 Va. 8.t 5/17. .

uOC~;~t--
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.The Court 1.n construing Section 8-24 ho'ld to con!l1tlet" 1J8lft€\ .1uxt:1tPop~'1 t"

Section 64.1-14~ (then f64-l35) which provicies for R\JT'V:1v~l by or 1"~,,'l1.n:'Jt "

personal representAtive of certain tY'Pf!9of clait'll~. Th1.l'I ecction rro":{(\f's:

"An action at law for money da~ll;e!!l may hI! r:v'.intlllnel1 boy "){"
ag~1n8t a personal representntive for the tAklnv, or cArrylnR AW~Y
of any goods or for the v~8te of or damaR~to. any eAtAtp. of or
by hie decedent. II

Read1n~the two sections top;ether. the ('..curt concluded that "There tll1' rlAmaQ\?

soufitht by the plaintiff are the direct rA9ult of It ~on~. the liction i'lu,":,vi..,p~

and the applicable period of limitations is five (5) years. If. however. the

damage8 Bought are a indirect result of the wronl. the action doe. uot survt"

and the applicable period of limitations is one (1) year.

tn holding that the action by Carva seekiDs dams-8.eepersonally againet~ .,. "..... ".- ".....,." -'

Dawley for faUure to procure the reque.ted policy of insurance vu barred by

"the one (1) year statute of limitationa. the court found that the d8lll81es

sustained were an indirect result of the vronl.

"Carva' 8 property vas not damaged when the inaurance policy
was issued without full sprinkler leakale co.erase. Ite property
wa. damaged when water vaa discharged from the aprinkler eyatem
as the reault of a vindstorlll. Dawley vam not iD.atrumental in
causing the windstorm. nor vas he responsible for ita re.ults.
The damage. would uot ha'le occurred except for the happening of
a severe windstorm. an intervening event which might haft never
happened. They were the indirect and consequential reeult. of
the wrong charged to D&wl~y.

-,~- . ------~---~,.

For the reason stilted. ve are of opinion that the tr1Al
court correctly held that the notice of mtlon did DOt allese a
direct damage to property; that it did not state a cauee of
action which would survive; and that tho one year 11m1taticm
conta1n~ in f 8-24 Wall applicable... 202 Va. at 547.
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Likewise. in Traveler8 Ins. QQ. v. Turner. 211Va. S52 (1971). the

plaintiff BOughtto recover frO'JDthe defendant for the failure to procur. an

auto-.obU. inaurance' policy at the t1Jlleagr.ed. but which sub.equently bee•••

effective. Betweenthe time the policy of in.uruce .bow.d bave be. put into

effect and the time it vu put into effect the a.1I1'ed va. nealisentiy

involved in an automobUeaccident. The plaintiff. a. uninsured mtor1.eta

carrier. set tlad the claim. and were a.aigned the insureds ctas.. again.t the

defendant for failure to procure the requested in.urance at the tiM indicatecl.

The i88ue before the court ••• whether or DOtthe claim againlt the

insurance agent va. aseignable. The alsignabUity of a right to recover

damage8"in Virginia depend. uponwhether the orig1na1 action 1.eon. which

au~ve8 at COl'Dmnlaw and ••• the t •• t. of su'tVivabUity and .lligu.bUity of

I COU.O. of oction oro tho •••• " 211 Vo. 333. In dotondntna thot tho eloia

Iwas not assignable. sine. the d&llasesu.tained was not direct. but r.t~er.

indirect. the court held that Car,. FoodCorp. v. Dawl.y•• upra. to b.

controlling.

"Aa .e pointed out 111Carve. the real nature of the injury or
.cla1.J!,mustb. regarded and not the formor methodbl which it i •
.~usht to b. redressed or enforced. That the pleading. all.S ••
preach.of contract 1s immaterial vbere••• her•• the b•• 1. of
ehb proceeding va. that Turner va. guilty of nealia_ee or
E-n.truct1ve fraud in l.Uinl to effect a liabU1tI in.urance
policy ~n Harter's aut~mobileWhichwouldcover the risk.
contemplatedby the partie. bes1nninl at the tt.e agreed upgn.

The damageto Harter dlcl not occur whenthe in.urance policy
was not is.ued effecting coverase on the date aareed upon. Tha
damageoccurra4 at a .ub.equent time becauae of an intervaninl
event.' Hartere• negligence in the operation of hi. ear. which
might never haye occurred~ In the.e eircumatanca. •• hold that
the action va. on a clais of • 'P.reonal nature for indirect Ad
con.equential damage.to Harter'. eltate and waanot aaa1ID4b1e."
211Va. ~52 (Emphasisadded) .
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Finally, in the unreported u.e of Virginia. D18coWlt.+.us:oSale., Inc. .,

!len!}' J. Streat, Jr., RayM. P.ul and First Co1lIDoDWAlthAgency, Inc.,

decided by the HoD.orableAlex H. Sand., Jr., Judse, LaW ad Equit,. Court,

City of llichmond, (oowthe Circuit Court, C~t,. of Jl1chmond,Din.in', 'I) by
"

letter opinion, dated March13, 1972, • copy of which 18 attached ~ -.rked

Exh1bit liB", the court had under a contract co_t, 1Da m~101l for juclSMAt

the failure of an inaurance .,ant to pr~cvr. an in.urance policy which

protected tlw plaintiff from unlawful repo••••• toIl of automobile. It.

re~.88 •• 1on va. held Wllavful for which tM pl.htil! va. llar.aaaedin the

amountof $3.344.63 in paymentto the lawful ower of the automobile, Vb1cb

the platntiff sought to rec.o..•••r trem the asat for the latter'. tatlure to

procure tho requa.ted policy.

In holding that the plea ot the one yeu Itatute of l1a1t.tiona \)anecl

'rocovery from the insurance agout for hi_ failure to procure the policy

requo.ted, , tbe court relied upon Carva v. Davlel., INpr., an4 Traveler. v.

Turner, eupra, the court foUUAlthat the damageauata1DedV&8 1A4irect, and i

did survive. In anner1ng the argument that Carva and Traveler. proceeded \
-_.- - - ..--.-------- ---- -' I

upon the theory of negligence, wh1le tho count at bar proceeded g_ the :----- I
. -- I

theory of contract and va. therefore cUtter_c, ch. court •• 14 that ~h. 1I&:t1lb i
of action muat.b.!:~e.t~~~ and not the tona in "wh1c.hthe action 1.abrouaht. I
Here the court Hid;
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It. • •• in determining the que.tion of vh.th.r action 18 on.
which 8urvlv•• or whlch do•• not surviv.. the real natura of the
inj ury or cla1zllmust be regarded lrre.pectl",. of the tora of
redress ~ught. nle identie&l reasoninl .dopted by the court
in both Carv. and Turner 1. .pplicabl. to the fact. in tho cae.
at bar. Reaardl••• of howthe cl.1II of the plaintiff maybe
characterized. the plaintiff cannot eacape tho f.ct that the 'I

damagecompl.ined of did not I'•• ult at the t1Jle that Strut '
and Paul f.Ued to baue the-policy vh1ch they had &&reedto
iasus but occurT.d at tbe tima of th. W1lawfulr.po ••••• ton."

. At pase,!" 4.

In the ease at bar, the .lleSed wrona~la1n" of occurred in

Septe1llber.1973. At the t1meof th. ~l.aed vr0ll8 DO dallaS•••• au.U1Ded. by

the plaintiff. Hadthe client of the detenc:l&nt.,UMly, MinorCoutl"UCt1oD

Corp•• continued to JIIlkep.yment. and had not IOllalNmkrupt, the plaintiff

wouldnot have bean damaaeci.

alleged wrongot the defendant. u.d tha loeo of the pla1ntiff had _

intenoning event: tho faUure of M1norto pay ad it. bukruptcy. Thi.

intervening CIlventi. the dlat1ngui.abua charact.rietic bet"•• a "irsct or

indirect damage.

M pointed in Carv•• Travelers, and in' Judaa Sand. opinjDu. whera, ••

her., the 10•• 1. the r•• ult of an intervtID1n1event. the daJraage10 indirect.

the action do•• not .urvive, .and.tor which the I1D.it.tlou i. one (1) yeu.

The pl.intiff cannot couch the lAllguaaeof hie MDt10ufor Judpent. ~ auc.ha
.'

fa.hion as to give the allu8ion of a contract clata in order to 4.fea~ thi.

reault. As flO .ptly .tated 1n Traveler. "Ill 4atel'll1niDI tM qua.tlou vhathu

tbe action Burviv•• , the real nature of tho iDjury or the cla1ll ~t b.

regarded and not the formor methodby which It i. eought to be reclra•• eel or

enforced."
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Hero. it can DOt be coutendecl that any damal. reR1tacl fro. tha allesed

wrongin .ettling ~y the buyer. attomey. It vu oD1y aftertba 1Juyu tailed

to live up to the pro1l18. to make pa)'1ll8llt. unc1er h1a DOte that au,. 10.. .

occurred. The 10.' lu.ata1ned by the pla1Jlt1tf~ if any. fro. the aU_Sed wrona

I va. indirect, the all_Sed action at law 10 of the t"e that do•• DOt .urv1ve.

~nd for wnlch f 8-24 of the Code prescrib.. a ons ,.841.' statute of limitatiooa
from the alleged date ot the wrona, September. 1973. The platnt1ff hav1nS

.:.

brought their action in July, 1976. bave ezcMcieclthe U,_ 'preecriba4 to

I redre •• t!Molr alleaed wrona. ood I.e thorefore barred •

•.••pectfull,. eublU.ttec1

WILLIAM M. SCAIFE. JI..
GDALD r. IW.TAJI

William R. Marshall, Jr.
THOMPSON. SAVAGE~ SMImms & MAB.SHALL, p.eI.
5911 West Broad Street
RichQond. Virginia 23230
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NOTE:

BY AGREEMENT OF COUNSEL, EXH 1BIT "A", WH ICH IS
A REPRODUCTION OF THE CASE OF OLEYAR v. KERR,
217 VA. 88, IS OMITTED.

EXH IBIT "A"



.' _."'" EXHIBIT liB"

1,o;I'.~j LC.WI:. 'rOVNO

,A" C:iC" H :;-""""'0:'\ ~h.•

A C"';ll~I'AN COMPTON

Or. 1., •...

RICHl-io.ND. VIRGINIA

23219

r':c'.roh 15. 1972

(" ~.. ~"
L U T "' C " 'L ~D 0 y • ..J ••

I>~[\rvln.j? Colc. Ezqulrc
Col~) Vella ~ Braduhuw
201 North Boulevard
n~ch~ond~ VirGinia . 23220
.John H. On}~cy, Jr. t EGquire
!ic:Guire, \{ooen [. l)ett1c
}L;OO HOGr:; Bu,tldtnz.
~~ichr..ond, Vire:;ilrta 23219

"
F. Ce..:."t e r :3cot t, I I I, :::~qui r l?
t::'O'rldCl.~ Huzncll, LlttlQ !J r~orric
'::')10 Eo;;:, l11.1ilLilne
Eicnmo:1i:i, V.1rclnln 23219 .

.:~
VlrR1niu D18cou~t huto Ssleti,
Inc. v. lienry J. ~~reat, Jr.,
Eay l'~. ?n ul ~1.r.d ~~j,:,et CO~O:1-
\:{a Pol th .A':c n c :'_:_I_n_c_o _

TIlle If.ll.ttor 5.~ t.>C'.ror~the court UP0:1 ple.s. cr'. ~he
~~atute or 11uitatlon3 r~lcd by all Ccrcnd~,t~.

Plalnti!"i inotl'tutcd aotion by •...ot1on :fo'r juc~cnt
ncc>k:i,:12 to recover !'rom the lntiiv1<lt:c.l dct'ondo.r:tn S:re~~
o.nci PH,ul and. the' corp02:"[~ t: C' de lonulln t Pi r.:; t C;o::mor.woal th
'I\~cncy, Inc. for liu.::JLl~o;:; Li.llct-;culy .Guut2.1r.~u l!.U t~:~ :'~-::l:lult
or breuch of. contract ~y Str~nt nnd Paul. ~ho ~otion ror
,j' ""I ~(' ••t. con'"-.(~....•.'-- .,0 co' .n to '" COl' ••'- , b~"cd u-0 ~ ,; ~~ n r ~~. ",l •..:'t, I. ~ •• ~.., ,",,,,~- •• ..., "".J .•. <..: ..• ~ ~_. •• • .1.""..... 4,.:..,," ". I. .• '-"'-'-._'J"'~U
~c~i:..:.ltir:i--:fro:., f:.llc;;ecl r~1~rcpre::;ont2.tion5, COt.:l":~ II b0~1l~~
l,' "CU "-"0'" n)'j "r(.t~ I'rcac'n 0'" roC'o" ••.•...•-.c~. r\-."j Co.t"'t. '1'':'', ~'c.o; "','~ •.~..> """',I .•• ,,\ .-..t.:'lj'~ U ..•. \,••• "'"_ "'"'" '" 4,-••• ....", "6.. •••.__ .." ..••••J.c
b':L<32(! U;JO:l. nCF:llf:crlcc .:tn fc.,ilt.::::-c bJ' t~:.) d(Ji'("::-:dL:n'C:::. to
c;::crc:1.;)~ rC:L!.Gol:~blQ care in ti:c c~:,.!'yir.(~CU~ (If t~:cir
bL:::iinucl>. '.:'hc ~()lo qucc. tion invol VCI.l upon 'cr,1-:; p':.::.:!. iu
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;::~:r'..'111 P. Colo, L.OClu1r ...,
J(i~1I1 1-\. O::'l-;.ey. Jr., i.:~~c:ul:'o
it 0# • (; Q.. ~ct c::- :3cot ~ I I I I. ~c Cl u i :'"~
:.j:l~ch' 1), 1972
p~sc l'~:o

...

\'o"hothcr- 0:- not tho OliO yenor or tho f'ivo 'leur poriod tq:>pl1.oo
insofer an tho Dtatut~ or li~itlltlon~ 13 concorna~.

Flcir.tiff ndc1:~ that the plea is r,oou n9 to Cour.t !
~~d Count III. but it contends that Cour.~ II counu~ in
CUil~~uct ~nd th~t the ~rnv~en or the Qlai~ therein SO~
!'orth 1~ b~ench or contrnct'oovcro~ by tho five yo~ pc~io~
of 11mitat1one. Since it appoa~n rro~ the Bill ot Particul~r~
tlu..l.t th.o nllcr;cc1 clf;rColn(tnt .botw-oen pl111nt1rr und <lofcr.~~t:s

.~&D 'ontored into on Doce=bor 21~ 1963 nnd waD conrlr~o~ by
10ttCl. or Ja.nue.rJ 3J 1969 J 1i' tho ona yeur. perioc!.:1.:!. c.pplica.bl
tho plea 1u ~oou. ~horea~ 1f' the r1ve your p~rlo~ 1n applic~l
the plou. .i::;; bad.

~1C Pla1ntirt ol~i~~. in onaencc, that on Dcce~ber 27 •
.19GG, it cntcrcu ~nto an ucree~ent ~~th tho lnciv~du~l
dc!ondcntu Stront ~C Paul. 1n~~r~ncebrokoraJ ~c~ln6 ~~
egcnt~ for F1rst Co~~onwc~lth Ascncy~ Inc.J under tho te~~
of \':hlch Strcr:.t end Paul \:cre to procure Do policy or'.'1n3L:..:"~nCe
fro~ co~o iri~urRnce co~pany pro~cctin~ the plc1nt1rr~ a=.ons
ot.her thin[;~ • .fror.1 c1.cu::nS;6"8 rd!Jult1~f: rI:OI:I unle-..sful rapo5~~af)ic
by tho pln~fltl!.r~ nutornobil~~ or cu~to~or3.

.... :"

, .

It 18 nllcs~d that pur~uant to thi~ cGreb~ent~ 3t~oat
and Pcul p~ocu~cd n policY ~ith the Unl~cd StatoD F~dc11~y .
c.nd Guc.:-n.nty Co::!pcny;. that Dub.seQucnt ~hcl'"'cto tho pl~1nt:ifr
unluw.f"ully rcposzccGed D. v~hiol0 bc:lor.ginr; to one ::!:::.y •••.•oo~ s.
J<:'i7l€)D and tho.t J~e5) nc ~ result or .suohl:.:llc.'.:/ rul rcpo::l :lC:J 3:i.;
filed o~lt aSD.in~t the pln~ntirr which rool:.ltcd in a oct~le~r
or the cln.1t:l end cXpen.3011 lnou.r:::-eu by tho pl<::.intl..rr of
$3,311~.G3. It 18 fo;:- thi::; .1050 tD<:!.t t~C' plair.tif!" brin;.;~ t.hi=
aotio~ nllc~1~ that the 1038 r~&u~ted fron b~oaQh 01 co~tr~c'

. on the pure of Streat nnd ?£'.ul.au above lnc:i.cated. Alr:.o::t
the ldcnt1cn1 ~~ctual .3itunt~on W~~ pro~en~cd in tho Cti~O o~
E-~od~~?!".E?:!:.9.~.!.~v. Q~.",,'lC1..J 202 Vn. 51l3. T:.c ro. t~o ro~~ or
tha Dl~nti.rr 1.3 ullrchou;)c WllS blO'rin orr by D. hurricc.r:o ana..
en c.. rC13ult. tha tiro cprlf'J:lcI" sJGt~I:l weG c.ctlv::.tcd ca.uc1ng
\:fc.tor c.la..";l.c.(~d'to tho plc.lntlrr'fi eooclo. rrior- to thlcs ~ th~
pl~intirr had procurod ln~urancc throuz~ the ~0rQnd~~t. D~uloy
n:1 inGurc.f'ICO llF.Cnt~ upon rcpra~cntutlon by Dm':le::y ~hc.t:t:~o
pollcy ~hlch h~ vas to procuro ~na "hich ho did procu~a
covered. lana by reUDon or accidental dl~~her~e or U3.t~r r~o~
ptc.1.ntlrrl:) ~r=-inkler cy~tCr.1. I::1 factJ the: p::>llcy C.:ll':~~t:d :.::
c:':p-;,'c:\n c~clusion fron nuC~ covora.r::o. Dolnr: ~:1!~blc to ::-.~co\".:;
t.'.';')on it.c policy. t~l() p1c.1.:1~lr:r 5ucl1 Da'oflc:,' to r".::co-,cr fc;" tl:,~
c...':;ount of we-tel:' U::iJ!::..Cl.gothUG ou~taincG.. '..i.'he .5c.~.;:o. c;:uc3~io:\ \,;'(:...:;
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:f. 'll' V i I; l' _ Co 1 O. 1: ~I C1U .11- (}
,I O! \ n ::. () ,d: c:r. J;.. , LUI iLl:l. 1" 0

it • en 'j:: t 0;:- :"i c (. ;, t» I 1I. 1', :.Ji: U 1;:-a
1.;~rc~1 .1. 'j. 1972
l>:~l~C t.l'h:;;'o~

th~1~.:! rl'Q~cntcc.1 n::; io here bofo:-o 'tho court; i.c •••..•.hcthcr
tho ona yoar 0;:- the five y~c~ n.t~t~te epplie5. Arter
rcvlo;,:lnr: CoJo ~~-21j n.nJ ~G!;-l 35, the court cor.cluC~d th~'t
the O:l:-.\.:',;:cs which t!1o ;'llc.i:1tlff 1lou.::ht. to recovc:- fro:n
D.:n:/l€lY \lore of 0. COn~CC1\..1ent1c.l an~ lnc1~rcoC rn the::- th~n ~
a~rcct,rcoult or'Pnwlcy'n cl~conduot ~nd that, thareforo. tho
cD.uc,e ~r.c.ction Wn.3 not 0:10 wh~ch ::lurv1vcd UI)<.l. thcrcfo;-c •.

(_ tr.:_'£:"!:.~.i;.Jyco.r rc:-iod. ~p';llicc1. In dofinln£.: IIC0:1=-ftquc~1tic:.l
Oll.J:'::lEC. I fin to whlch tho one yeo.rpcrlcc1'Houl<.l bQ applic.:lblc»

the court t>c!0l-tcC the definition fro:n I.nac~cta Lll':l Diotio~J.
r-co.dlr.c::

."Such <1~t:.l.lr:o» b:;u or inj ury co dOOB not flo"JI
£.L~:-.~_t ly-!.::"r:c:_~:::~ec!l~t c ?:'Y._ r~~::.-!2.1~!:ct __of_tho
party. bu~ only rrom 'GO~O .of the c0:1aequonco3
or rq::n:.l t;:) of ::suche.ct. II . (S:r.phC.21s ced.ed)

_ :..:r.

.Tho ccurt then ~oc~ on to point out th~~ this w~s not un
ectlori to collGct du~ngos to property undc~ an incurancc
p~llcy. but Mns &n sc~1cn ~ocklnE to ~old n~wlcy por~c~~lly
r~sponGlblo for hl:::.f~1lure to. r-rocu;-e fo:- C2..r'vc the policy
~.~liol ..• C~:rve. hac rCQucsccd. 'r~tJ COI.:l't then point:l out tho
c 'OntrollinG c cnc icLi c ra t 10n; nu..mc1y ~ t h~t tho p~opert.Y Yo 11.5 no:::
d~cr:cd nhcn the ~:ror.~ :ir.::luruncc policy \.tn.B prycL:.rc:d uy Curve.
but \/UG cUClt;p.lnou In.ter .:lS tho dirc\;t rcoult ot: tbo l(:~l~ug~,
.rro~ the Gpri~~lor zystco.

The: OX8..ct an~e :"esl;lt "rar. rcnc!1~<l 1n '1'ravelcr::> XnG. Co.------_._-----v. Turnc::"'. 211 Va. 552. In thc..t c;;.;.ua. tho plu..ir::'1i'~» \.[10

\:•.cru-th~ D.~r.l~noefi . ot: a c luim > brou~ht oui t to r-ccov:.er t!.F.:ai~~t
~~ in~~~ncQ D.ecn~ for nc~li~once o~ conntruct1vc fr~uc ~n
fc111ne;. to procuro the; t:n.'c o~ ut:.to::::cbl1c llo.~ility In:.urance
r;l\i ch ho hc.d e..p"cod ~/i th tho 0.:3 nl r:nor to procure. 'l'ho Supro::".e
Court:J rc 1:1in,; principally upon Car,:!'.:. r.r;c;.in hold the cne yea;;-
pa~lod ~~pllctibloto tho claic u~on ~hc eroun<l thc;.t tho
G.c.r.-.n.f:cn Gour:ht in tho nction l:cre of Co ccn~o<1ue-:1tial or
1n~lrcc~ n;).turo> the court holJ.1.nt: th~t the o.llcged dG.r~gG
lrio.:; flot OIl.S tainoC. Hhcn t;hc propc.:" polic)" fulled to be ~~oucc1
uut c.t. £!. lo..tc:~ do.to \<hcn thCt o.utot:1obilc ucol,~ec.t: CJcu!'1'".ou.

'l'he pl~intlrf ~n tho cnce c.t 't)(U~ Qt tcr.:pte:d to C1::.tin!?:~E
tho~0 C~GC~ rro~ the prc:lcnt ~~tu~ticn upon the buciu that
1n cc..ch of tho n.bovo t"),"o eucee ti10 plclnt:i..f"i" l?:.-occct1ed I.l")on

th~ thcol'~' of no[~lir.0.nco \.:r.crcc.::: ur:dcr CO'-!.nt II in t~)O c.:.:.a(J
c.t b.1.r~ Chop1e.lntirr pr-oeoou::! 1.l~)O:1 the thco~'y or br~t!.ch of
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(
r::1:"'v'lr1 1.'. Cc\lc, i,"u(juiA''''t'

JO~l:l ;.~. Ockl.',"I. Jr •• E::.~::jr0
H. C:;.rt~r ~~t:ott) III. ;;:':;(lU~!""C'
t:l~::,'ch 15) 1972
P:.:.:.r;e- I'cur

..
I

oO:itr.?ot. ?h.1o d.1~t1notlon) however, 1.0 r.ot tenc.~l~ !"o:-
in Doth C:1:-vn v. n.'l~flc'" ~:1Cl 'l':-~vc:-lcr:1 v. '.~u~nc:rJ ~:le cc'\.:.:-~. -.._- .__ .__ ._~ -- ..•.. _. - _. - ---_._-

'e~phut1cally otfited thnt 1n ~ctar~1:11n~ tho qucotlon o~
yhcthcr thc ~otion 15 6no wh1c~ ~urvivc~ or ~h1ch ~OQ~ not
.ou:-vi vc, t~lO real nc turo 0: the ~~..;ury or cll..:-i:ll r.H.':'~~ be
ro~C~d~d 1rrOB~oct1ve.or t~~ ror'-~~-~~i or ~euroco ~vu~ht.
Tho ldont1cnl roa~onln.:.; udoptc<.1 by -:;H~ court in Dot.il C.J.:-'.r~
lln<1 .,:....urnC'r 10 uppl1cllOlo' to t~o .f~ct~ in th(1 cuao c.t bir:-:--
Hcgc..rdlc63 or ho~ tho oln1t:t or t~)e pl~lntil'r ,J.ay Do
ch.irao tcri o:cd. tho plrs.:!.ntl fr 'car.not cn CO;)O tho !'uct that tho

.'. da:iw.i~CcO:;1pla.1nel.l of' did not rooult ~t tl10 ti:::.., that St:::-eat
end Paul railed to iGGu<3' the policy "lhlch they had o?rcec. to
io~u~ 9ut occurreu at tho t1~ or ~hc unl~vrul rcpo=s~D~:O~.

It lo~ thereforo. held thct the ceDC~ of ?rcvclcr~ 7 •
. f.'urn£ ond £~.~ v •. Drn:~£Z a~e not <11.~tinr.u1.nhr.:.l.l10 l;i-O:::;:';:Q

rnct~ of the CHH~ at oap. end ror thl~ rcc30n. tho plea or
the stntuto of' limitction& ~ill bo ~u~tnined. Coun~cl ~UJ
pr~:lent .olcetch foI.' or<lor cn.rry.1ne; tho cbovc ru:..inz .into
erroot. . .

YOtu"O VCr'j' truly. \
I

..

..:.:'~

.0

U{(.< j). ::)~(.~<!..:/.:
Al~~ H.' S~ndu~ Jr./

,,'

.. ~.'.'.'

000021



I.;EI-10HANDUI.~ IN OPPOS I T I ON TO

DEFENDANT'S PLEA OF THE STATUTE OF t1~lITATIONS

STATE/4ENT OF FACTS

This motion Is before the Court In response to defendant's plea of
the statute of lImItations. Defendant has not ,as yet fIled a response to the
motion for judgment fIled hereIn. ,AccordIngly, the only facts relevant at this
time are those whIch are. before the Court as are alleged In the Motloh for
Judgmont. They can be summarized as follows:

I

I
I

i
I
I
I
I
I
I
I

I
I

I
i
I'
I
I
I

I
:> R. NAGEOITE 1

I
Y AT LAW, LTC. I
:> R. NAGEOITE I
H. BORINSKY !

,
T J. ZEL.NICK

On or about the 10th day of July, 197j, your plaintiffs entered
Into a certuln contract for the sale of certain real property to Charles E.
llalnorConst,.uctl~n'Co., Inc., a copy of which contract,has been fl led In thIs,
case. This contract was drawn In and by the law offIces of the defendants,
William M. Scalfe,Jr., and Gerald F. Dalton. The contract provIded, In part,
that settlolnent should be held at theIr offIces. The contract further provIded

~
In part that the plaIntiffs wore to receive a note Secured by a deeq of trust
on the subject property which deed of trust was to be subordinated only to
certain deeds of trust as specified In the contract. SometIme In September,
1973, before settlement, pursuant to this contract, an agent of the plaIntIff
delivered to the law offices of the defendants as .settlement attorneys and,

~scrow agents. a deed conveying the subject real estate to Charles E. Minor
Construction Co., Inc. In accordance wIth the contract, the defendants as
escrow agonts and settlement attorneys, were authorized to delIver' and record
the de~d only If the terms of the contract were compiled with. WIthout the
authority of the plaintiff, or any of Its agents, and contrary to the express
terms of the contract, the defendant agreed ,to and dId In fact subord Inate
theplalntlff/sel lars deed of trust to the lien of 8 oerteln deed of trust

:FFERSCN DAVIS tJetween Charles Minor and First Mortgage Corporation, which deed of trust was
lIQHWAY

lIDGE, VIRGIN'A
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In tho amount of S230,OOO.OO. It Is omphaslzed that the plaintIff never at
any tIme f)uthorlzod any varl"tlon froM tho contract whIch would have the eUoc
of authorIzing the subordinatIon of Its'dood of trust to any deed of trust•
other than those spec Ifled In tho contrDct. •n v'0 htt Ion of the express terJft8
of the contract, the defendants delivered the deed to the grantee, CharlesE.
1.1Inor Construct Ion Corrlpany, Inc. end recordod the deed among tho Iand records

I,

of Carollno County, thoreby divesting the plolntlffsof title to the property.

I
II
I

Subsequently, Charles E.' MInor Construction Compeny, Inc. was odJud'ceted a
bankrupt end was released from liability on the note. The effect of this
releese from liability comblnod with tho defendant's unauthorized and Improper
subordinatIon of Its Trust to the First Mortgage Trust results In the plaintiff

In an Improper mannor, that plaintiff would havo been protected In the event

plaintiffs Instituted this cctlon In tho Circuit Court of the CIty of Fredericks
throo years after the alleged broach' of tho defondant's duties to plaintIffs

broachao thalr duty to the plaintiffs In recording the p'olntltf~~ deed of t~us

AccordIngly, within

It -Is plDlntlff~J ContentIon .that had defendants notnote be In9 worth.'ass •

burg.

that purchasor defaulted on the purchase money note.

1
!

1
I

I

I

I
I
I
I
! AUTHORI T I £5 Il~ SUPPORT OF PLA I!!T IFF S,; ?OS ITI ON,
I,
!

of Section tl-13 governs this actlon&

Basad upon the two orol arguments In thls.cese and upon the

narrowed to 0 choice of whether Virginia Code section 8-13 or Virginia Code
Plaintiffs here. contends that the following provisionSection ij-24 applies.

i
l brief -submitted by tho de fondant , the question beforo the Court has been
I
I

\

I
I
!

i
\
I

i
\
I
I

1
I
I
I

.1

Every Dctlon to recover roney which 1& founded upon
en ewftrd or 6n~other contract, ••• shnll be brought
within the folloWlng nutllberof years next after the
rl~Jht to bring tho sarno shull heve first accrued, that
Is. to S<lty: ','
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I
i
I

I
-----_.- \
- I

I

\

.',

If It bo upon any oth ••r-contract expressed or !:ye lied,
with In three yean • • • (Ve. COde Section a: I'
(Emphasis supplied.)
Defondant on -the othorhand contonds that the following provision

of s••ctlon 8-24 I~ appllcablo~
Every personal Dctlon for which no limitation Is
otherwise proscribed shall be brought wlthtn five years
next after the right to bring the sa~ shall hova
accrued, If It be for a matter-of such naturo that
In the case a party dies It cnn bo brou'Jht by or

-against his representative; and If It be for
a matter not of such nature, shell be hrousht
within ono year next after tho right to bring
the same shell hevo accrued. (Va. Code S~c. 8-24)

He contends that plaintiffs are precluded frOf'lrocovvry In thot tho action was
brought more than one yeer aftor tho cause of action accrued. If section 8-13

applies, Seetton 8-24 will by definition not apply, since It only comos tn
to offect when there Is an action" ••• for wr-llchno t Ir:lltationI£; otherwise
prescribed." Similarly, the question of survivebility only arises If It Is
deter'lllinodthat Section 8-24 applies. This Is beC8uso Suction 8-13 contains no
such ~'~ti~,anbetween survivability and non-survivability.

, In Travelers Insurance ~~V9. Turnor, (211 Va. 552, 1971), one
of the two princIpal cases ,rolled upon by tho defendant In support of hIs
claim of a shorter statute of Ilmltatlons-, tho Vlr!)tnlo Supremo Court stated:

As we pointed In carve [Carva Food CorporatIon vs. OawIQY, 202
543, 1961- tho other prl'ncTpalcosa relied ul)on by the
dofondnntJ , tho roe I naturo of the Injury or claIm must l>o
regarded and not the form or mothod by wh Ieh Itis sought
to be redressed or onforced. (Travelor's Insurance Co. vs.
Turner, 211 Va. 552, at 554). .
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In VirginIa, the SUPr'ON Court has spokon of tho nature of
the duties o~ a depository or e9crow~agent In the cese of Humphries vs. R. and
MAR 00. (88 Va. 431). In that case, 8n agreement to grant a right-of-way to-

;, . It rail reed had boon shown to heve been del Iver6d to the Pros' dent of the r8' 1_
reed on the condition that It should not take eff~t unless It was necessary
for the building of e road Or unless the Board of Directors of tho raIlroad
lIll!tdecompensetlon to the Grantor of the rlght-of-wey. After the rood was
completed without the necessIty for the use of the rlnht-of-wey end wIthout
compensation to tho Grantor, tho President de lJverndtho agr~CI\'lOntto the
agent of the company In charge of manoglng the acquisition of rights-of-way.
The Grantor sought, among other things, to have the agreement declared null and
void. Rth Ing In 18"01- of the Grantor end agaInst the escrow agent, the Court
stated the following wIth respect to the dutIes of the President as
deposItory of the agreement:

.1,:":;'.
,,;..
'" .. "

••When a deed Is delIvered to a person to be held
until certain conditions are performed, end then
to be delivered to the Grantor or Obligee, It I.
en escrow ••• The depository of an escrow Is, In
fact, the agent of both parties. As the agent of
the Grantor, It 15 hIs busIness to withhold the
deed until the condition Is performed; a8 the agent
of the Grantee, It Is his business to hold It for
hIm and to deliver after the condftlon Is performed.
(Devlin on Deeds, SectIon 327) • 4 Humphries VB. Rand
MAR Co. 88Ve. 431 at page 4'4. (Emphaat. supplied). ,
Unfortunately, there are no Virginia cases which expressly

: ~ "'f. ;••:.'y....:i.
, '1:',',('

.tet.,:.~:'~~
, ',":,","

whother tho breach of ~n escrow agent's duty to his prIncipal f. consIdered: .•,;'
. • I ~ '.~

.~:"tort or a breach of contract. However ~ Mv. Just Ice Trll,ynor,of the CItII ~~pl~,
. " ~.'~.'.. ) "'t\'Supremo CourT, In decidIng among other thIngs which statute of I'mltetlona :~;,::(

. . <'1";.:epplled to on oscrow agent who has breached his duty to a principal of t~;;/;;
\ .I..•~

transaction, said :the following wIth respect to the'<iuty of an escrow agentJ.;Vi,i',
----"'---,---- ._- _.- ~ ' _l._.......:~ •.•..._~.



"1\'"

\';

.,.
1

Th. Amen case has been relIed on by subsequent litIgants, for the-
proposItIon that the breech by an escrow of hIs dutIes to e prlnclpel gives

' ~

rIse to an actIon for breech of contract. (See for example, 8enville va.

EY AT LAW, L"D.

.0 R. NAGEOTrE

.""EIIION DAYII

,HIOHWAY

-111001, VIRGINIA

o R. NAGEOTrE

_ H. 80RINSKY

~T J. %!LNICK

SchmIdt, 112 Cal Reporter 126, end Commonwealth Insu~nce Systems, Inc. VB.
-t<Kersten, '" Cal Reporter 653, copies of both are atteched hereto.)

Although we heve no direct VirgInia Supreme Court guIdance on the I
questIon of the nature of an Injury arIsing from an escrow agent's bre~ch of I

Iduty, the co•• of Oleyar v. Kerr, decided by the Vlrglnle Supreme Court on I
June II, 1976 does provIde very specific guIdelInes In deciding whether en InJurt
sound. en .Ither tort or contract. In that case, Mrs. Kerr engaged Oleyar, a I
VIrgInIa attorney, to seerch a tItle on a certaIn pIece of real estate. In

"K I/on.' JYI IV6-R.€{;/I7l.-=-NI en=:' <' W; "I f. e L..) COI'l i' ~ ()F IN ( // /j, 'vt..';-
/1'/)1<.1'/ 'rG V C",,, < #>'2 ( c> P) I f72.'iV F"(h,,, 11/ ( / j /;" ft I' ~~

"'0_ ~~-., __ 'f, •••.•• __ ._ •• -.. ••••••••.•• _ ••.. ~ ••.
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searching the tltlo,Oleyar negligently failed to note II Judgment Ilen agaInst

the property. Upon Kerr's later sale of the property, she was forced to..•

~atlsfy the Judgment Ilen holder with a resulting loss to her In excess of
$17,000.00. She sued Oleyar for reImbursement of her loss 8nd'recovered II

Judgment against him. The Supreme Court limited Its review to 8 detenml~tlon

The Court noted that:

In her Mot Ion for Judgment, Kerr', '.

Tho Court went on to cite with approval, thti following tests,

But for the contract, no duty by Oleyar to Kerr
wou Id have ex Isted. Thus Itis cleer thet Kerr's
action against Oleyar Is grounded upon and has Its
Inception In the contractual relationship brought
about by the oral agreement. Oleyar vs. Kerr page 3,
a copy of which Is attached).

The following distinction, between actions for tort
on contract Is rr~de by the English Court of Appeals:
'The distinction Is this: If the cause of complaInt
be for an act of omission or non-feasance, which,
without proof of a contract to do what was left undone ;(
would not give rIse to any cause of action (because no
duty apart from contract Cbn do what Is complained
of exists) then the action Is founded upon contract and
not, upon tort. If, on the other hand, the relationship
of the plaintiff and the defendants be such that D duty
arises from that relationship, IrrespectIve of contract,
to take due care, and the defendants are negligent, than
the action Is one of tort'" Oleyar vs. Kerr <Op. Cit. page 3).
Emphasis supplIed.
1 think that It Is clear that applyIng the foregoIng telt ~. the

alleged facts cited In the motIon for Judgment, that the actton herein Is
ligrounded upon and has Its InceptIon In the contractual relationshIp brought

action Is grounde~ In tort or In contract.

enunciated In Burks Pleading and Practice for evaluetlng whether's cause of

,'JlIll to axand no, wh Ich nag J Igence caused hor damage.

of the applicable statute of IImitations.

Ii,
I

1

,
i
I
i
Ii
I'
Ii
II
I'

il
II

Ii allegad that Oleyar was negligent In examinIng the tItle which she ,had engaged
I

I
i
I
I
i

about by the . . . agreement". (£!...eyarva. Kerr, at page 3). It. Is clear

- -_._-- ----- -

that like In Ol&yar, but for the 8gont/prlnclpal relationship created by the

escrC?~~__no duty by the _d~_~e~d.8~:_~_:0the plaIntiffs would have exlsted. -.l,

000,027



.'.

The Carvl! and Travelers ,(Op.Clt) cases relied upon by the detendent
i

I
I

--,.1
I
!

simply do not apply to the factual setting here.
In Carve, the Supreme Court ruled that:
The basis of this proceeding Is that Dawley was guilty
of negligence for constructive fraud, In that he
roprestinted to Clirv8 that ,It wou Id be protected from

, loss C8used by accidental discharge from Its sprinkler
system and that through Dawley's negligence and breach
of trust, such Insurance coverage had not been procured
for CBrva. Carva Food Corporation vs. Dawley (202 V~. 543 ~t 547).
Similarly, In Travelors, the Supreme Court ruled that:

I.
I

I

I
••• The bagls of this proceeding was'that Turner was guilty
of neS'ITence or constructlv~ fraud In failIng to effect
e lie 11 ty lnsuranc6 pol-lcyori""Wrter's outomoblle whIch
would cover the risks contemplated by the p~rtles begInnIng
at the time agreed upon ••• Travelers Insurance Co. vs. Turner
(211 Va. 552, at 554. EmphasIs supplied.
So, the dlstlnqulshlng point between Carve and Tr8volers on the one

damages would have obtained In eJther Csrva or Tr~volars. Llkowlse, h~rl ~r~. K9~
---. .!

held her property untJI the expiratIon of the Judgment lIen, Ito; offll~t would j
-"-'-- ..

!
I

hand and CUeyar and j"calf4!on the other Is tti'stthe former are basIcally frl'lud,:
negligence, and tort cas~s while Oleyar and Scaife ere fundamentl'/Iv contr~ct

The four cases ere sImIlar In that e II four al loge tf Ind Irect" dl'r'i'I6ges.,!

I
eases.

That Is, but for the Intervening event of the hurrIcane and auto 8ccld~nt, ~o
,I

I.
never have been felt on her. F'na~ly, the plaIntIffs her~ln would not have
suffered 8ny damege had Minor gone bankrupt. The difference between the CAses
Is this: Section 8-24 dltferentlete9 between tho~~ Bc.tlons which survIve and
those actIons which do not. Section 8-1~ pn t~e other hand, applIcable to al I
contract actIons, makes no dIstinctIon between the two types of actIons.

000028
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Furtherll'Ore,to the extent thst...Garvaand Travelers are Inconsistent with
Qley~r,.oleyar, being the'more recent~f the decisions, Is the control ling

precedent.
It Is submItted that under the test enunc~ated In Olayer ~~d the

other authorities herein cited that this Cl!l96 Is one which Is tlground~d 'Jpon
I and has Its Inception In the contractual relationship brought about by th~
I' 8greement~ and accordIngly Is.governed .by Code SectIon 8-13 rather than CodA

SectIon 8-24. For the reasons stated, PlaIntiffs her~by respectfully requests
that thls court. overrule defendant's plea of th~ statute of limItatIons.

WINSLOW INC. et al

I
o R. NAG EOTTE. \

EY AT LAW. LTD. I
:0 R. NAGEOTTE

-L H. BORINSKY

oRT J. 'ZELNICK \

'!I"I'ERSON DAVIS

HIOHWAY \'

:RIl)OIl. VIROINIA

11181

BY COUNSEL .

DAN I EL H. B6RfNSKY
Nageotte, 8orlnsky' & Zelnick
14908 Jefferson DavIs Highway
WoodbrIdge, Vlrglnls 22191
Counsel for Plelntlff

CERTIFICATE OF SERVICE
I hereby certify thut I h~"e this day of ~emb8r, 1976

mel led 8 copy of the foregoing to WillIam R. Marshall, Jr., Thompson, Savage,
Smithers & Marshal, 591 I West Broad Street, Richmond, Virginia 23230.

DANIEL H. BORINSKY
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EaWARD P. SI ••••PI<INS • ..JR.
HANOVER, VIRGIN'A 23069

(so.) 798' eaSt

UI)(ON L. roatER
P. O. Box 152

LANCJt.STl:R, VIRGINIA 22S03
(BO.-) .e2. 3001

JOHN A. ,JAMISON

P. O. DRAWER 29

tFltDtRICK$BURG, VIRGINIA 22.01

1703) 373 37Qe

.JERe M. H. WILLIS. JR.
P. O. Box ••41

rRtO[RIC~SBURG. VIAOINIA 22401

(703) 37 •• 037.'1

<tronlnlonUt~altl1 of Jirginia
FIFTEENTH ,JUDICIAL CIRCUIT

February 18, 1977

COUNTICO Or'

NORTHUMDIi:RLANO

WESTMOReLANO

SPOTSYLVANIA

KING GEORGE

LANCASTER

CAROLINE

STAFrOAO

RICHMOND

HANoveR

ESSEX

CITY OF FREDERICKSBURG

/~ Daniel H. Borinsky
\/Attorney at Law

14908 Jefferson Davis Highway
Woodbridge, Virginia 22191.

Mr. William R. ~furshall, Jr.
Thompson, Savage, Smithers & Marshall
P. O. Box 6447
Richmond, Virginia 23230

re: Winslow, Inc., et al vs.
William M. Scaife, Jr., et al
Circuit Court, City of Fredericksburg

Gentlemen:

As you know, the above styled case is before the Court on the plea of the
statute of limitations filed by the defendants •

.This action comes before the Cou~t on a motion for judgement by the plaintiffs
to recover from the defendants for damages allegedly sustained as a result of the
failure of the defendants to give priority to the plaintiffs' deed of trust and for
subordinating it to a prior deed of trust which resulted in the plaintiffs losing
their security and failing to collect the proceeds of the note securing the said deed
of trust. The motion for judgement further alleged that the defendants were escrow
agents of the plaintiffs as well as attorneys. While the motion for judgement does
not set forth whether or not the defendants were representing the plaintiffs as attorneys,
memorandum filed by the defendants in support of their plea indicates th~t the plaintiffs
in the real estate transaction were represented by their own attorney, Harry B. F.
Franklin.

The basic question before the Court is whether or not the applicable period
of the statute of limitations~s one year as set forth in Virginia Code Section 8-24
or three years as set forth in Virginia Code Section 8-13 which provides for a three
year statute of limitations upon a contract expressed or applied.



Mr. Daniel H. 'Borinsky
Mr. William R. Marshall, Jr.
Page 2
February 18, 1977

The Court has reviewed the memorandums submitted by the parties and the
cases cited therein and is of the opinion that the one year statute of limitations
is applicable. The instant case in the opinion of the Court is not governed by
our recent case of Oleyar v. Kerr, record number 750876. The Supreme Court held
in that case that an attorney-client relationship concerning the examination of title
and damages resulting from the negligence thereof, the matter is a contractal relation-
ship which comes under the three year statute of limitations. However,' in this case
before the Court we do not have the attorney-client relationship and we believe the
action to be one of tort rather than contract. Also the damages done to the plaintiffs
are indirect and not direct and we do not believe the action would survive against
the personal representatives of the defendants. Consequently, the one year statute
would apply.

No loss was sustained by the plaintiffs at the time of the real estate
closing and the plaintiffs' loss, if any, did not occur until Minor Construction
Company failed to make payments and went into bankru~y. The plaintiffs rely upon
the California case Amen v. Merced County Title Insurance Company (25 Cal. Rptr. 65)
as con~rolling in this case. However, the California case involves a title company
which a~ted aSfficrowagents and received a fee for its duties. We do not believe that
in the ..case before the bar in this proceeding that the defendants were escrow agents
in the strict sense of the word. There was no consideration for any contract for them
to act as escrow agents and the factual situation in comparison with the California
case is entirely different.

"There apparently are no Virginia cases covering this situation and the matter
.has not previously been decided by the Virginia Supreme Court. The Virginia cases
quoted by the defendants dealing with the failure of an insurance agent to provide
requested coverage in situations are likewise different factual mattetS than the case
hefore the Court. However, we believe the principles in the Carver and Travelers
cases are applicable. For these reasons we believe that the plaintiffs are barred
by the statute of limitations for recovery in this case because their action was brought
more than one year after the date of the alleged wrong.

In view of the ruling of the Court we would request that counsel for the
defendants prepare an order in accordance with the Court's ruling and submit it to
coun~el for the plaintiffs for endorsement to be forwarded to the Court for entry.

Yours very sincerely,

~~/~-
Dixon L. Foster
Judge

DFL/d
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RICHARD R. NAGEOTTE

DANIEL H. OORINSKY.

ROOERT .J. ZELNICK

AYTaRN~YO AT LAW

~k)norClble Dixon L. Foster
FJ_O. bOX 152
Lancaster; Virginia 22503

RICHARD R. NAGEOTTE
ATTORNEY AT LAW, LTD.

14900 .JEFFERSON DAVIS HWY.

WOOOBRIOGE, VII~&INIA 22191

PHONE 491 -4136

NO. VA.. 690-1797

AREA COOs: 703

March 8, 1977

','

G. DAVID TYREE, .JR.

(19~3"197S)

RE: Winslow Inc., at al. vs. Wi IIiam M. Scaife, Jr., et al
Circuit Court, City of Frcdericksburs, Virginia

Dea I" Judge Fos 1'er:

.In ,)ccordancc with your letter- d<.JtedFebruary 18, 1977, I am enclosing
urnJl~l- c:ovur of IIIis le'rter an Order reflecting your ruling, which Order
was prepared by Mr. Marshal I and endorsed by me.

In reaching its opinion adverse to the plaintiff, the C6urt, in its
letter, relied upon in part, the fol lowing factual determinations:

Wh i IC "I1e mot ion for judgment does not set forth
whether or not the defendants were representing.
the plaintiffs as attorneys, ~emoranda fi led by
the defendants in support of their plea indicates
that the plaintiffs in the real estate transaction
were represented by their own attorney, Harry B; F.
Frankl in. .-.

"~'

And,
We do not believe that in the case before the bar
in III i s l)r-I)c(l(~di n9 lhA d(~fendants werA escrow agents
in Ihis stTic1' sen~;o of the word.

The defendants' motion arose in response to, the motion for judgment fi led
by the plainti ff. Defendants pleaded the statute of Iimitations in bar
vlitllout o'lh(')n"i~~cresponding to tl1<:~motion for judgment. In effect, the
d0181ldalli'demul-I-ed to 1tle motion for judgment. There is not a"l'rh.is t.ime,
any evidence, pro'or- can, before the Court .. For purposes of considering
defendants' motion, allegations contained in the plaintiffs motion for
judgment must be accepted and considered. by the Court to be true.

It is a wei I seHled rule that a demurrer to a pleading "
admits the truth of al I the matters of fact which are
we II pleaded. Every a IIegat ion of fact conia ined ill
the pleading must, in accordance with the nil.e, be 00003~

'.
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received as true. (Citation to approximately 50 cases
~mittcd). Michi8s Jurisprudence Vol 6a (1976 Repl. Vol.)
"lk:rlluITor-sfl, pg. 2i. (Ernptldsis suppl ied)

"Eser"ow" is def i ned by rliliCll ies J ur i sprudence as

A deed dl) I i ven~d "'0 lJ S ITanger "to oe by him de livered
to HII:: ~Jrantee upon the happen i n9 of certa in cond i"t ions,
upon which last del iver'y the transmission of titll'l is "
eompl(~te. (Yol. 7,19'16 R0.pl. VoL, page 180).

rjL:!!-i.2:; fJoes un to "",ay "hat iJ tj()()d mi)Y be de 1 i ver"cd to the gri.lnt(~e in
O";',(_I'r)~/, ~/Ilicll I,y irlipi iCo.JI iun would il/eludc) d81 ivery of () deed to the
attorney of ~ grclntee, i.lS in the case at bar.

TIIO ,:s Iab I i ~hed r"uI () h;)s been cl1.:.lClgcdin Vi rg in ia
";0 Illdt now'either ,'I scaled or unsealed instrurnent
IlIdY l)l~ ,1,:1 ivcrt::d 'Il) '"<) nri)r1tce or obi igee in escrow.
(Ci tations omiHed) .(..!.i. , at page 182).

'.

Plaintiff is prepared.to prove that the defendant acted as escrow agent
,'J::) lrlal" tcnn ha:J been defined by the statutes and decisions of the
state of Viryinia. .Plaintiff is further prepared to offer evidence to
the Court too i nd i cate, in accordance with the forego ing pI' i.nc i pies, that
"Ihe tact that p I a i nt it f may have been represented. j n some aspects of the
transaction by counsel does not impair his remedy against the escrow
~gent for the escrow agent's breach of his duty to the plaintiff.

The Court, whi Ie properly.noting the different factual contexts present
in the Amen case, goes further Qnd rei ies, in part, as a basis for dist-
inguish-ing the breach of contract rule stated in Amen, on' the fact that
the escrow agent received a fee for his serv.ices from the plaintiff in
that case, whi Ie the plaintiff heGe al leges no fee. The fact that the
0scrow agent i~ An~n received a fee for his services and the plaintiff
h(H"ein did not, ~as no effect upon the nClture of the relationship bet-
',"wen the escrow agent and llis pr"incipal, nor upon the nature of the
cause uf actian ()rising from the breach of the escrow agent'.:; duty to his
principal. The fact that an escrow agent received no .fee for acting
,-I', :;uch ha::>not preveni"ed the Virginia Supreme Court from imposing on
1\ i /lithe duty io act as agen-l for both part' j es. Th is was the Ci.Jse in
Dott) Humphries vs. Richrnond and Mecklenburg Rai I road Company (88 Ya. 431),
tlnd L3,/'i')ir vs. Security [-3ank.(103 ViJ. 762), In accordance with the fore-
~luing, it is I"e~;pcctiully l:equcsied that the Court reconsider the appl i.c-
db iii ty of the pr inc i pies states in the 0 Iey()r ca~ to the case at bar. -
Whi Ie Oleyar was an attorney-client case, the principles used by the
Supreme Court in finding an impl ied contract there have broader appl iCiJtions
vihictl uear OIl tlw facts of this Cdse. Plriilltift contends that the creation
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of the escl.ow ~Fwe rise to <J duly on the p,Jrt 01 the def0.nd~"ln"t 10 pluiniiff
to proper Iy' perform the escrow agr'eemcn"1'. I n dec id i nq 0 I1)y;Jr', thr, Vi f"IJ i rl i iJ
Supreme Court specificnlly adop~ed the fol10winq test. sel-(()dh in Ourk::.
Pleading and Practice, for differentiating between tort and contract actions:

Tile d i si"i nct i on is th is: If i he C,)W;(~ of compI<l i nl tw
for an act of omission or- non-feasance which, withc)Ut
proof of a contract to do what was left undone, would
not give rise to any cause of act ion (beCalJse no duty
apart t rom contract to do ""hat is compIa i ned <:f ex i sts)
then the action is founded upon contract, nnd noi upon
tort. If, on the other hand, the relation of tl1e
pTaTnt iff anrl the defendants be such that.a duty al-i 5es
from that relationship, irr8spective of contract, to
take due care, and the defendants ar"e negl igen-t, .then
the action is one of to'rt. (Exphasis suppl ied)(Olcyar v.
K~rr 21.7 Va. 88 at p. 90).

I n accordance with that test, they r-u Ied that "but for the contract, no
duty by Oleyar to Kerr would have existed" •. (Id. at p. 90). The
presence of this duty of an escrow agent to hTS principul is, under ;-tl(~
Burks Pleading test stated above, determinative of wheth8r tl10 actinrl i~;
founded in tort or contract. In the case at bar, but for 1h8 escrow,
(which at this ~tage of the proceeding must be considered to be ostabl ishodl,
no duty by Scaife and Dalton would have existed. The escrow created an
impl ied contract. between the parties which g~ve rise to the duty 0n the
part of Scaife and Dalton to Winslow, Inc. et al.

••
In accordance with the foregoing, it is respectfully r0queJ'I(~d 11"lj- th\)
Court defer its ru ling on the defendants plea on the statute of I i In i l-
ations unti I such time as the. plaintiff has had an oRPorturlity to pres-
ent proof in support of its motion for judgment. Accordingly, the
plaintiff urges the court not to enter the enclosed order.

I~ the event the ardor is entcrerl n"~ this tim0, I.
y".true copy IhlH"eof be m<Jilud 10 Iho undl:I'.i~III,;d.
addressed envelope is enclosed for this purpose.

wou Id ;lPi'r-r~C i;d': if' i r
l\ ~,Idflll,l:d '.(~Il-

i<Gspoc:i f ul Iy,

/p.---;- ;}J(j ./h ,~--J
7VaIUtV //', /..de'? ~~tt/.J1-c.1--

DANIEL H. BORINSKY 'VI.
DHB/mkf
Enclosure
cc: Wi I I iam Marshal I, Esq.

Clerk, Circuit.Court of City.of Fredericksburg
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ORDER---..-
The Court, having .fully heard the argument on the plea uf the statute

of J. :imitat ions hy the defcnd:ll1ts. Wi.lli;ull N. Scaife. Jr., .:ll1d Gerald F.

1)•.Ilt'ln, ;JI1l! i1;Jvi.ng fully cOl1f;.idcrcJ the nlc'morandums submitted by th9.

parties and the cases cited therein, is of the opinion that the one ',year

statute of limitations set forth in .S.cetion 8-24 of the Code of Virginia

(1950 as amended) is applicable, and that the plaintiffs are barred by the

Statute of limitations for recovery in this case because their action was

. instituted on Ju~y 12, 1976, for recovery of an alleged wrong oceuring in

September, 1973, said action being initiated more than one year after the

Jall~ or l!ll~ al1ege.c1 wr<)Ilg.

t.JlIEREFORE, the Court doth sustain said plea 'of the statute of limita-

tions, to all of which the plaintiffs by counsel object and except.

ENTER: 3 / 10 /77

s/ Dixon L Foster
Judge

Seen and objected to:
?~1}J 13.<?LZ1hr.]>.'1.

A COpy TESTE: CHAS. H. BERRY, CLERK~~a, ~fA../
BY I OE,",Y. CLERK
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ASSIGNM[N OF ERROR

The trial court erred in not fi~ding the case of Oleyar v. Kerr,

217 Va. 88, control ling'he~ein lnasmuch as the defendants are

being ~harged wi{h a breach of duty 'arising,out of the perform-

ance of professional services.

(2) The trial court erred'by determi~ing that an escrow did not exist

in the case at bar and consequently fai led to apply the' proper

limitation; Va. Code Sections 8-13 provides the applicable Iimi-

tation for the breach by an escrow agent of his duty to a princi-

pal,an~ accordingly governs the subject action.

(3) The trial court erred in r~1 ing that the statute of Iimitations

presc~ti~d by section 8-24 began to run from t~e date of the

alleged wrong rather than from the date of the alleged dampge;

further, th~ trial court had insufficient facts upon which to

determine the dates needed to rule upon the plea of the statui'c

of Iimitations.
(4) The trial court erred in not finding that W~nslow's cause or

action is for direct damages; Winslow's action was thus timely

fi led 'within the five year statutory period provided by Code

Section 8-24.
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