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SOTION FOR JULCIAEXT

TO THE HOKRMABLE JUDGE OF ThE CIRCUIT COURT OF THE CITY OF FREDER ICKSBURG
,- COMES 10 your plalntitts, Wlasiow, Inc., & Virginla corporation and
ﬁ}chard L. Coiy@r, trading as Tanglewood Loke, & partnership, and as and for
trelr totion for.Judguan? respecttully reprossnt to the Court os follows:

(1) That by Uead datud Novewbor 30, 1972, and recorded ln'th;
iaad roecoras of Carollno County, Virginla, Deed fook 197, st Pago 493, ?hol
plaintiffs acqulred o cortaln trect of land locatsd In Ceroline County, Virgialp
contalning 180,401 acras, wore or less, as shéun on plat'of survey prepared
by Re Veyne Farmer, CLS, datod Fobruary 4, 1972, from Unlversal thd and
;ovulopmunf“Corporutlon. |

(2) That on the I10th day of duly, 1973, your plalntitts entered
into a cartain contract for the‘sale ot the aforosald preperty to Charles E.
Mlnor Construction Comppnf; lnc;, an unaxwcuted copy of which ls marked
Exhiblt “A", attached h;ﬁofo and made o part heroof.

(3)  That the contract was drawn In and by the law offices of the
defundonts, Willlen M, Scalfe, Jr., and Gerald F. Dalton.

(4) That the contract providod lﬁ part thet tho plaintift/seller

was to raceive & note socdrod by a deod of trust on the subject proporfy,'sald

dead of trust to be subordinated only to the deeds of trust spocitied therein.




(5) Tnat tiw sald note is In dufeult und hos at the prosont time
a principal  balance duu of 3497,316.00 plus accrund Interost as specifled
thoreln frow April 1, (974, | |

(&) That In Sepronver, 1913, betors sottlewent, pursuant to the
contract aforesald, an aguhf of the plaintift delivered to the lew oftices
of tho defendanty as seTtiguont ot?ofndy and vscrow agont, a daed cpnvoylng
the avove described parcal of land to Charles E. Hinor Construction Co..'lné.

(7} That tha dofendants, Willlas H. Sclafe Jr., and Gerald F. Uclto#
ab wecrov acunt and settloownt at?orno?, wore authorlzed to deliver snd record
Tha ‘smld Jined 1 thoe terms of the salyd controct wore oompl!od with,

(4)  That without The authority of the plaintitt or any of Its
agonts, and confréry to tho express torms of the contract heratofore roferrod_#o.
the defeadants, octing as settiement ottornay und escrow agent, did agreo fo
and In fact Jld actually suhordlnnfo'fhu_xnld°ploinf!ff/sol!or's doad of 7rus;
to a tlen of o curtaln desd of trust rocorded at Deéd uook 208, Pago 198,
from Chartas L. #inor Constryction Co., Inc. to L. Stuart dlanton and wllllan
e IRIYWArG, frus?oon. Said senior dead of trust 1o Blanton. and Haywood was 1o
3OCULG 3 curt#ln prozlssory note In the acount of two hundrad thirty Thousand
doitfars (230,000) peyatle to bearsr on demand, which noto wos at ali tines
prior neruto heid dy First Fortgage Corporstion.

(2)  That the plalatift hereln naver at anytime authorized any
varlation from the sald contract which would have the eftfoct of uufhorixlng
“the suvordinstlon of tue deod of trust socuring plaintifft to any deod of trust
other than thoss specitled In the sald contract.

(10) That notwlthstanding tho foregoling noncompllionce with the terms

L of the sald contrncf the dofendunfu, acflng as af?ornoy and settlement agent,

- T BQ@@U&“



did doliver tha seld deod to tho grantae, Charles L. Mleor Construction Co.,
(nc. and dld rocord the sald dead awong tho land records of Carolina County,
Virginla, tharoby divesting the plalr‘\tlﬁ of title to ‘fho sald property,

(11) That plaiaviff 1s Informed and bolloves and afleges on .
Information and bellet, that tha sald Charles £. #lnor Construction Co., inc.
has boen odjudicated a bankrupt In the Donkruptcy Court of the Unlted Statos
Mstrict Court for the Eastern Dlstrict of Viegianls, Richwond District, and

has Loon dlscharged trom {iabllity on both your plalntift’s deaed of trust end

ca the aforesald deed of trust recorded at Dusd look 203, Page 193, the effect
ot wnlch dlschargs, comnlr&«ed with demndamis' unavthorized and Ilmproper
subordination aforasald, renders plaintift/sallers purchase money coed of trust
and note worthless., . |
(12) That, but for defondah?s' vreech of thelr duty to plalnflff/loli
in rocording plalntitf/saller's desd of fvrus.i' in sn lnproper manner, plointitf/

seller would have been protacted In the svant of the purchoser's defsult on

0

)

the purchass mongy note..

WHEREFORE, your plalntitf proys that the Court eater s judgment
apsinst tho sbove described escrow agent and attorney, N.llum 8calfe, Jr; end
Gorald F. Calton, partnars formerly doing business a3 Scalfae and OCalton, In
tne msount of $97,316.06 plus Interast from VAer I, 1974 as specified In
the note haretoforo reforrod to. ' |

CWIASLOW, INC., @ Yirginla Corporation
and )
RICHARD B. COLYER, Partners, /3

TAHGLEWOOO LAKE, o partnsrship
Ox{GINAL SIGNED BY

DANIEL H. BORINSKY

OfiCiRAL . SIGNED BY ATTORNEY AT LAW

ol 1L BORINSKY B T
pivounly AT LAW
DANTEL W GRS RY

cvounsel for Plalintitf

A f
14908 Jutferson Davis Highway \,\,SQQ&
woodurldgo, Yirginla 22191 - ) "
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.”CONSTRUCTION CO., INC., hereinafter called Buyer; and JOHNSON &

' ,road and State,Route‘oSO.

nCces

DJALTAN

S AnKY BT
.

Avme, Ia

'FGLAZVBROOK INC., hereinafter called Agent:

1 | TIIIS CONTRACT, made this 10th day ot July, 1973, by and

ibetween WINSLOW, INC. and RICHARD B. COLYER, partners trading as

! Tanglewood Lake, hereinafter called Sellers; CHARLES E. MINOR
‘.

WITNESSTETH:

. G - ae o e G e e w—

b For and in consideration, as hereinafter set forth in

ﬁthe mutual agreements,of the_parties‘bereto, it is agreed as
Efollows: | ‘ | T | | N
g o ' 1. Buyer agrees to buy and Sellers agree to sell a

rtract of 180.6 acres, known as Tanglewood Lake, ln Port Royal '

chStrlCt Carollne County, Vlrglnla, ]Olnlng the R F & P. Rall—

2. pPurchasae price shall be Two tiundzed Tea Thousnand
Sewven Hundred Twenty Dollazs {5210,720.09), fayablo aa folicwag
. Once ““ousaod Dollars (51 000 00) with the exwecwtion o7 thiz Can-

tract, 'ecelp. whereo: is hereby acnnowleoged ApD or.matcly

Thlrty Five Thousand ‘Two Hundrcd Flfty Dollars ($35 250.00) first !}
' .

- mxam

Lrust to be dSeumUd thh lnterost to be pro-rated between the

‘Buyer and the Sellers on the date of settlement,.second trust,

21n the amount of approxmmately Flfteen Thousand Four Hundred
!Elghty Dollars ($15 480.00), with lnterest to be pro-rated on the
t.

date of settlement, one negotlable promlssory note, to be made

| A

‘by the Buyer or. Lts assmgnee, and secured by a thlrd deed ‘of trust

;on the subject property, in the approx1mate amount of One Hundred

*Slx Thousand Four Hundred Seventv Dollars ($106 470.00), payable

interest only‘quarterlv, at the rate of seven percent (7%) per:

000004

annum on the unpaid balance for three {3) vears, then in five eota}
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BXALTRY]

A A, Va

'::A—l thereof will be posted by Buyer. All costs of recordatlon

|| payments of princlpal plus interest on the unpaid balance, the

i . .
' first such principal payment to be made three (3) years from date

,oE settlement. The right of ant1c1pat10n, in whole or in part
'!w1thout penalty shall be reserved. Balance of the purchase prlce
shall be paid at settlement in cash. | | ’

- ‘ 3. Sellers agree -to aSSLgn and dellver all of their
1nterest in englneerlng work done with- reSpect to the real estate
!whlch is the subJect of this Contract 1nclud1ng, but not limited

| to, Sectlons A, A-l and B, to Buyer at settlement and covenant i

as a condition of thls Contract-‘ (a) that all englneerlng work
i B

Qhas been pald for and that englneerlng desxgn for Sectlon A,

;nTanglewood Subdrv;sxon, has been completed and approved by the

vlrglnla Department of. quhways for acceptance 1nto the Vlrglnla

Dcoartcen“ o2 iighways system upon completlon in accordance witn

" e v ——

Buch pluna and sjpecificaticons or th nt such \pproVJl will be
Rt Anel it 10 ettlement: (53 1hat Leotinn A, TanGlewIca! SLn-
Jiviaten, atown s oplat ns . hayna Y4:ncr. Coleode, dazed Fouru-

acy 12, 1973, has been \"::QVcc J! 111 xuchJa:} and agorapriate

Carollnt County gov;rnnental bodlcs, acencxts and connrssxons,

l,exceot that the bond for the completlon of the roads in Sectlon

=

‘$hall be paid by Sellers. This Contract w111 be void unless Buyer|

within sixty (60) days hereof, is satlsfled that elghty-five per-

eent (853%) of the lots 1n the subdivision will be approved for

r :t.ztr.:::-..:‘:!::-—.-e.;. &=

septic tanks and drain flelds by the approprlate health author—

-

1t1es. In the event Buyer elects to perform without such assur-
ance or satlsfaction, it shall belcredited Nine Hundred Eleven

: Dollars ($911.00), for each lot failing to so qualify for septic

" tank and drain field, agalnst the next pri ncxoa1 payment to be-

“.come due on the third trust, described in Paragraph 2 abﬁ\ﬁpoo(}s

¢
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jCredit shall be made"Sﬁah‘nbEEEiEHEiSAWAad proof‘by Buyer to
§Sellers oE such inability to obtain approval._ Provided, however,
Ethat Buyer will be entltled to no such credlt for the first

: fifteen percent (15%) of the total. number of lots in the sub-

ilels:Lon as now platted which do not so qualify.

4. The terms and ‘conditions of this Contract shall
I :
1 survive delivery of consideration by all parties.
5. Sellers agree to convey the subject real estate

lwith a general warranty deed with the usual covenants of title.

Sald tltle to be free, clear and marketable.

6. Settlement shall be made at 1103 Prlncess Anne
Street, Fredericksburg, Virginia, on or before September 1o, 1973,
}or as soon thereafter as tltle can be examlned and papers plepared
!allow1ng a reasonable time to correct any defects reported by the
i : :

Tltle Examlner..

f 7.  Sellers agree to pay Agent for his‘services,‘a fee
#of ten percent (10%) of the sale price of the property, one halfA»

of whlch shall be cash at settlement and the other one half shall

l
t

+be in the form of a promlssory note, the terms of Whlch shall be

ll
ldec:.ded by Sellers and Agent It is understood and agreed that
!

IBuyer shall have no obllgatlon with regard to payment of thlS

lcomm*551on. S - ‘ S ZA..,- -

i . WITNESS the following signaturesiand seals:

I L WINSLOW, INC. and RICHARD B. COLYER
b : , Partners Trading as : _
P D TANGLEWOOD LAKE

" N L By

President
{ATTEST ¢

Secretary . (CORPORATE SEAL) 000006
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CHARLES E. MINOR CONSTRUCTION CO., INe.

By

President

ATTEST:

“ Secretary -+ (CORPORATE SEAL

JOHNSON & GLAZEBROOK, INC.

. “President

ATTEST: . S o .

Secretary . (CORPORATE SEAL)




. VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF FREDERICKSBURG

» 4
WINSLOW INC., a Virginia " Plaintiff
Corporation et al

V.

WILLTIAM M. SCAIFE, JR. and ' Defendants.
GERALD F. DALTAN,

SPECTIAL PLEA OF STATUTE OF LIMITATIONS

The defendants, William M. Scaife, Jr. and Gefald F. Daltan,
by counsel, move the Court to dismiss this action on the grounds that the

Motion for Judgment was filed two years, ten months after ﬁhe alleged

" course of action arose and is therefore barred by the applicable statute

of limitations.

William M. Scaife, Jr.

g ' . Gerald F. Daltan

| By Mol N Ry)

of Counsel

. William R. Marshall, Jr. :

ll

THOMPSON, SAVAGE, SMITHERS, PRESS & MARSHALL, p.d
5911 VWest Broad Street

. Richmond, Virginia 23230

804-288-4007

CERTIFICATE OF SERVICE

I hereby certify that I have this’)g’l\g‘ay of July, 1976, mailed,

postage prepaid, a copy of the foregoing to Daniel H. Borinsky, Esquire,

j'l4908 Jefferson Davis Highway, Woodbridge, Virginia 22191, Counsel of

)

- Record for the Plaintiff herein.

RS YU

William R. Marshall, Jr.

oeooog
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MEMORANDUM IN SUPFORT
OF THE
PLEA OF STATUTE OF LIMITATIONS

I. FACTS

Plaintiff filed a motion for juldgment in fhin case on July 12, 1976,
which motion was sarved on the defendants. on July 13, 1976, couplain;ns of
action taken by the defendanta in September, 1973. The gravamen of thae
Plaintiff's complaint against the de!éndAntl is that the defendants, who are
licensed to practice law in Virginia and vho represented Hinér Construction
Company, Inc., (hereinafter called "Minor"") in the purchase of certain land
situated in Caroline Couniy, Virginia, from the plaintiff, allésodly failed
to closa the real estate transaction pursuant to an alleged coﬁtract ;f sale
between the plaintiff and Minor so that a purchase money deed of trust takan
back by the plaintiff would have a certain prtority. It 18 alleged that the
deed of conveyance was delivered to the defendants in eacrov, and in thus
closing tha real estate cransaccion and permitting a pttbrity of the
plaintiff's deed of truat other than that countemplated by tha plaintiff, the
‘defendants violated their duty to the ﬁlain:iff. Throughout the entire
transaction the plaintiff was represented byfﬂarry B, ¥, Franklin, an attorney

licensed to practice law in Virginia.

Minor, the maker of the note secured by plainﬁiff's purchase money deed
of trust, defaulted on its note and later was ndjud;cated & bankrupt nndifas
granted a discharge by the bankfuptcy cou;t of the United States District
Court for the Eastern District of Virginia, Richmond District, thus diocﬁarzins

its liability on 1its note to the plaintiff.

000009




As a result of the foregoing plaintiff seecks damages of §97,316.07
together with interest from April 1, 1974 (the presumed default date) and
charactaerizas dafandan:fs breach of duty as '"settlemant attorney and escrow

aegent.”
II. LAW

The case at bar is not one which involvas an action by a client against
his attorney for failure to properly perform his function as an attorney in -
pursuit of his c;icnt'u business as created by th atgqtnoy client ula:ionuhipﬂ
- The fact of the mattnr is thac the defendants represented Hinor.and nbt ths
plaintiff and Harry B. ¥. Franklin represented the plaintiff 4n this real

estate transaction. Thun the raccnt case of Qleyar v, Kerr, Record No. 750876.

decideg by the Supreme Court of Virginia on June 11, 1976 (a photocopy of which
is attached and mafked rxhibit "A") establishing that ''an action for negligence
of an dattormaey in the.performadca of profaasionnl‘-cfvicoa. vhile sounding 4in
torc, is an action for breach of contract and ;hul governed by the ntatﬁto of
limitations epplicable to contracts' 1s oot applicable to che case at bzf. The
Court in so deciding found upon an oral employment conctac: that the three
.yoar statute of limitations appliad against the attorney for nagligently.

examining a title to real estate. See also McCormick v. Romans and Gunn,

214 Va. 144 (1973) involving an attorney's misappropriation of his clients
funds wherein it was held that the threa year limitation established dy

§4-13 governed.

Defendanta‘céntend that the applicable limitation period is ona year as
established by §8-24 of the Code of Virginia (1950 as amended) and supported

by Virginia ceses and that therefore plaintiff's action is darred.

000010
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;nouranca coverafe had not been provided br Carva."” 292 Va. at S47.

3023y —

Saction 8-24, as amendad, raads as follows:

"OF ACTIONS NOT BEFORE SPECIFIED. — Every action for personal
injuries shall be brought withia two years next after the right to
bring the same shall have accrued. Evary personal action, for which
no linitation is othervise prescribed, shall be brought within five |

Years next after the right to bring the same shall have accrued, if
it be for a matter of such nature that in case a party die it can be
brought by or against his representative: and, if it dbe for a
matter not of such nature, shall be brought within one year next
after the right to bring the same shall have accrued. The amend-
ment extending the period within which an action for personal
injuri¢s may be brought under this section to two years shall not
apply to any cause of action arising prior to July one, nineteen
hundred fifty-four. '

Notwithstanding any other provision of law to the corrrary,
every action brought pursuant to tha Civil Rights Act of 1871, 42 U.S.C.
§ 1983, shall be brought within ona yaar next sfter the right to bring
sama shall have accrued.” (Emphasis added)

In Carva Food Corporation v. Dawley, 202 Va. 543 (1961) Carva reanesced
Dawiey, an insurance solicicor, to procure an insurance rolicy protectire
Carva's warehouse from any accidental discharge of water from its aprinkler
system. Dawley procured a policy of inmurance on May 10, 19%A, fnaurine a
period from said. date to May 10, 1957, but which excluded damape due to

sprinkler leakage caused by windntofm.

On October 15, 1957, Rurricane Hazel blew the roof off Carva's

varehouse, activated the sprinkler system, which in.turn dannged pracerica
stored in the building. Carva upon failinz to recover its loss from the
inaurapcevca;tier bacause of the excluasion 1in the o0liey of inmurnnce. anueht
to recover 1its loss from'nawley upon the basis thet the agent ‘was ~utley of
naglinsence or conatructive fraud, in that he repreacnted to Carva that 1t
would be protected from loss caused by accidental diacharse from fts sori%klnr

system; and that through Dawley's nepligence and breach of trust, auch

N,




'The Court in construing Section 8-24 had to consider same juxtnposel te
Section 64.1-143 (then $§64-135) whicgh provides for survival by or ~cainst n
personal representative of certain types of claime. This scction provides:

“An action at law for money damages may be meintained Liv st
against a personal representative for the taking or carrying away
of any goods or for the waste of or damage to, any estate cof or
by his decedent."”

Reading the two sections together, the Court concluded that where the damage

sought by the plaintiff are the direct rasult of a wrong, the sction suvvives

and the applicable period of limitations is five (5) years. If, however, the
damages sought are a indirect result of the wrong, the action does not survive

and the applicable period of limitations is one (1) year.

In holding that thé action by darva seeking gggggpn pgr!opally against
Dawley for failure to procure the requasted policy of insurance vas barred by

@

the one (1) yeat‘atatute of limitations, the court found that the damages
sustained were an indirect result of the vrong.'.

“Carva's proparty was not damaged whan the insurance policy
was issued without full sprinkler leakage coverage. Its property
wvas damaged when water was discharged from the sprinkler aystem
as the result of a windstorm. Dawley was not instrumental im
causing the windstorm, nor was he responsible for its results.
The damages would not have occurred except for the happening of
a savere windstorm, an intervening eveant which might have never
happened. They were the indirect and consequential results of
the wrong charged to Dewley.

For the reason stated, we are of opinion that the trial
court corractly held that the notice of motion did not allege a
direct damage to property; that it did not state a cause of ‘
action which would survive; and that the one year limitatiom
contained in § 8-24 was applicable." 202 Va. at 547.

00012
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Likewise, in Travelers Ius. Co. v. Turner, 211 Va. 552 (1971), the

plaintiff sought to recover from the defendant for the failure to procure an
automobile insurance policy at the time agreed, but which subsequently becams
effecgiva. Between the time the policy of insurance should have besa put into
effect and tha time it was put into effect the insured was negligently
{nvolved in an automobile accident. The plaintiffs as uninsured motorists
carriers settled the claim, and were assigned the insureds claim against the

defendant for failure to procure the requested insurance at the time indicated.

The issue before the court was whether or not the claim against the
insurance agent was assignable. The assignability of a right to recover
damages "in Virginia depends upon whether the original action is one which
survives at common law and ... the t;ltl of survivab{lity and assignability of
causes of action are the sawme." 211 Va. 353. In determining that the claim
was not assignabls, since the damage sustained was not direct, but ratparl

indirect, the court held that Carva Yood Corp. v. Dawley, supra, to be

controlling.

"As we pointed out 4in Carva, the real nature of the injury or
claim must be regarded and mot the form or method by which it is
sought to be redressed or enforced. That the pleadings allege a
breach of contract is irmaterial where, as here, the basis of
this proceeding was that Turner was guilty of negligence or
constructive fraud in failing to effect a liability insurance
policy on Harter's automobile which would cover the risks
contemplated by the parties beginning at the time agreed upon.

The damage to Harter did not occur vhen the insurance policy
vas not 1issuad effecting coverage on the date agreed upon. The
damage occurred at a subsequent time because of an intexvening
event, Harter's negligence in the operation of his car, which
might never have occurred. In these circumstances ve hold that
the action vas on a claim of a personal nature for indirect and
consequential damages to Harter's estate and was not assignable.”
211 Va, 552 (Emphasis added) :

000013




Finally, in the unreported case of Virginia Discount Auto Sales, Inc. v

Henry J, Streat, Jr., Ray M. Paul and First Comwnwealth Agency, Ine.,

decided by the Honorable Alex H. Sands, Jr., Judge, Law and Equity Court,
City of Richmond, (now the Circuit Court, City of Richmond, Diviuionll) by
letter opinion, dated March 15, 1972, a copy of which is attached and marked
Exhibit "B", the court had undorja cpnttact count, in a motion for judgment
the failure of an insurance sgent to procure an insurance policy which
protacted the plaintiff from unlawful repossession of automodile, A
repossession vas held unlawful for which the plaintiff wae dnnaze& in the
amount of $3,344.63 in payment to the lavful owner of the automobile, which
the plaintiff sought to recover from the nsant‘for the latter's failure to

procure the requasted pqlicy.

<

In holding that the plea of the one yaar statute of limitations barred
rocovery from the insurance agent for his failure to procura the policy

requasted, the court relied upon Carva v. Dawley, supra, and Travelars v.

Turner, supra, the court found that the danage sustsined was indirect, and

did survive. In answering the argument that Carva and Travelers prgcocdcd

upon the theory of negligenca, vhile the count at bar proceeded upén.thn

theory of contract and was therefore differeat, the court said that the nature

of action yuyt_§? §qtq;p5§e§ and not ﬁhe fora in which the action is brought.

Here the court said:

000014
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++es 1n determining the question of whether action is one
which survives or which doass not survive, the real nature of the
injury or claim must be regarded irrespective of the form of
redress sought. The ideatical raeasoning adapted by the court
in both Carva and Turner is applicable to the facts in the case
at bar. Regardless of how the claim of the plaintiff may be
characterized, the plaintiff camnot escape the fact that the
damage complained of did not result at the time that Streat
and Psul failed to issue the:policy which thay had agraed to
issua but occurred at the time of the unlawful repossession."
" At page 4.

III. AGGUMENT

In the case at bar, the allaged wrong complained of occurred in’
September, 1973, At the time of the p;lcgod wvrong no damage was sustained by
the plaintiff. Had the client of the defendants, samely Minor Construction |
Corp., continued to make payments and had not gone bankrupt, the plnintift _

would not have bean damaged.

It was only when Minor failed to nike paynents as required by the noto'
and went bankrupt can there be paid that the plaintiff sustained injury
nnd a resulting lqos incurred. Thus, thé causal connection between the
alleged wrong of the defendants and the loss of the plaintiff had an
intervening event: the fatlura of Minor to pny nnd 1:- bankxuptcy. This

intervening avent is the dintinzuinhinx ch.ractctiutic botvonn a ditoct or

ingitect damage.

As pointed in Carva, Travelers, and in Judge Sands opinion, whare, as

here, the loss is the result of an intervening event, the damage is indirect,
tha action doas not survive, and for which the limitation is one (1) year.
The plaintiff cannot couch the language of his Motion for Judgment. ;q such a
fashion as to give the allusion of a contract claim in order to defadk this
result. As so aptly stated in Travelers "In deternining the question whether
the action survives, the real nature of the injury or the claim must be
regarded and not the form or method by which it 1is socught to be redressed or

anforced."

060315




Here, it can not be contended that any damage resulted from gho ailcgod
wrong in settling by the buyers ltto;nay. It wvas only after the buyer t;ilod
to live up to the promise to make payments under his note that sny loas
occurred. The loss sustained by the plaintitf; if any, from the alleged wrong
yaalindircct. tha allegod action at law is of the typo'thnt does not ﬁutvivo,
and for which § 8~24 of thg Codea prescriben a one yesr statute of limitations
from the alleged date of the wrong, Sobtcnpcr. 1973, 7The plaintiff having
brought their action in July, 1976, have axceeded the time prescribed to

redress their alleged wrong, and 1is therafore barred.

Respectfully submitted

WILLIAM M. SCAIFE, JR.
GERALD ¥. DALTAN

< D | By} .lg . §.N ‘ g[!
_ 0f Counsel

William R. Marshall, Jr. '
THOMPSON, SAVAGE, SMITHERS & MARSHALL, p.d.
3911 West Broad Street

Richmond, Virginia 23230
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NOTE :

BY AGREEMENT OF COUNSEL, EXHIBIT "A", WHICH IS

A REPRODUCT ION OF THE CASE OF OLEYAR v. KERR,

217 VA. 88, IS OMITTED.

EXHIBIT "A™
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EXHIBIT "B"

-«;; tt&yt az&)‘z _,- . ;L (i. R
2 2 l‘ A -—s,lllll’.l \./UILLL
t OF Teoon -
I’. - )
Cile ul Wichnoen
Juncrs '
Koo a1 Lewin Youna RICHMOND, VIRGINIA o
AoCx MOSANDN Un 23219 (\l.N'\
A Crivinrian Comperon .Lu‘“r“,L‘Du"J“
aroh 15, 1972
Marvin ¥. Cole, Ezquire
Cole, Vells & Bradshaw
<01 North Doulevara -

Richmond, Virginia 23220
John M. Oakey, Jr., Esquire
HeGuire, Woods & bDettle
3L00 Ross Building
idchrend, V1r~inia 23219
. ,

F. Caxter ~mott; III, Esquire
Erowdaers, Luvuell, Little & Morric
D10 To,. Building ' ' .
Eichmond, Virginia 23219 ?

z . ~Re: Virginis Piscdunt futo Seles,
—aepe - - Inc, V. lienry J. Strezt, Jr., .

Fey IM. Paul and Pirst Common-
worlth Accncv. Inc.
Geatlemen:
This mattor 5z bYefors the court upon plea of.the‘
. staliute of limitatlons flled by all cefcndants.
Plaintiff institutcd aation by *oLion for judmacnt -

seceking Yo recover from the individucl delendants Streat
and Peul and the corporcte defondant Pirse Commonwasglth

‘Agency, Inc. for casumes sllegedly sustzinced ou the rasulg
ol breach of contract Ly Streat ond Paul. 5he rotion for
'jucrwcﬂt containa three counts, Count I based upon cameras

resulting froxn elleged risreprezont
ba;cd unon u]*°vcu Lrecacn aof co I

acaod upon neglisence in fellure by tha defendunts to
ciereise reesonable care in the carrying cus Gf thelir
business. The sole question involived upon this pled

000018
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Parvin ', Cola, Loquire

Joun M. Ozkey, Jr., LsqQuire

t. Carter Scots, IIX, Noguire
viarch' 195, X972

Page Tuwo

4

whether or not thoe ono year or the [ive year period appllies -
{nsofer es the statuto of limitations 1s concerned.

_ Flzgintsrf admits that the plea is food ma to Count X

and Ccount III, but it contends that Count Il zounda in
- concract ond that the sravamen of the glalm therelin sot

rforth 1z breach of contract coverod by tho [lve yoor period

of limitations. Since it appears froa the B1ill of Particulars
that the alleged agreemant .between plaintifr end doferdants
wes ‘entored into on Dacembor 27, 1663 and waps confirmes Dy
~lotter or Januery 3, 1963, if the one ycar period i= cpplicabl
the plea is good, whereas 1L the five yoeor perioc iz applicedbl
the plea iz bad. : . S

The plaintiff claims, in essence, that on December 27,

1968, 1t entered into an agreement with the Indivicual '
derondontus Streat ond Psul, insurance brokers, scting uas
pgents for First Commonwealth Agency, Ine., under the terms
of which Strect cnd Paul were to procure a policy of-"dnsuwreance

»om come 4Lnaurance company protecting the plaintiff} asong
other things, from damages resulting from unlewful repossessic
by tha pleimtiff < automobiles of cuztoxors.

It is alleged that pursuant to this cgresxzent, Stroat
ané Peul procured o policy with the United States Ficde 1y
and Guarenty Compeny;. that subseguent thercto the plaincirlfl
vniewfully reposscoced & vehicle belonging to one ilaywood L.
James and that James, atc a result of sugh unlawful repossessaic
£iled sult against the plaintiff which rogulted in a pcttlemor
of the clainm ecnd ecxpensas inourred by tha plaintiff of
$3,3014.63. It is for this loss thpat the plasintiff dbringzs thi:
cotion alleging that the lose recsulted from broach of conlrac’
“on the part of Streat and Paul -as ebove incdicated. Alroct
the 1dentical factual situatlon was prosented in theo caaso of
Pood Corporation v. Dawley, 202 Va. 543, There, tho rool of
The pluintiffis warchouse was blown off by a hurriceno and,
eo o result, the fire sprinlkiler syctam wes erctivated causing
wotor danepge to the plaintirl's goods. Prior to this, ths
plaintiff had procured insurance ¢hrouzh the cdefandant Dawicy
an Ansurcnce cgent, upon repreaentation by Dawley © at theo
policy wihich he was to procuro snd which he did procure
coverced loas by rcoson of eccldontal discherge of watcr Ifron
pleintiff’s sprinkler eystem, IN fact, the polley carried o
c.uprena cxcluslion Trom auch covarapo. 5aoing uanble to Io¢
vpon 4itas pollcy, tho pleintifcl sued Dawley Lo recover fcr ¢
crouns of weter damage thus sustained, The sono Questlion wWos
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durvin Vo Cole, Laquire

John 1. Qakey, Jr., Loquivae

. Carter Scett, III, lLucuire
Fareh 195, 1972

Pupge Thrae

thare proesented os is here dbofore tho court; i.c., whather
tho ono year or the five yeear stotute epplies. AfTter
reviaewing Code £8-24 znd §65-135, the court concluded that
the danorses which the pleintiff sousht to recove rom
Dawley wvere of a conzequenticl and indirecot rather then a
dircct.result of Dawlcy's misconduot snd that, therefore, the
cause of action was not one which survived and thercfore,
thc-%%v» yeer preriod apnlicd. In defining COﬂgequcaflal

age na to which the ono yecar pericd-would be applicable,
the cuurt adorted the definition froa Blacik'!s Law Dictioczmary,
readling:

f3uch dacago, zs or injury oo doas not flow
dircctly aond irmedicotely from the sct of the

perty, but only Ifrom sore “of the ccnacquances
or results of such ect.”  (Lrphasis céded)

Tho ccurt then goeaz on to point out thet this was not an

ectlion to collcet damanges to property under an incurance
pollcy, but was &an &cticn goueking to hold Davwley porscnelly
responcible for his silure to procure for Carve the polidy
waioh Curva hed regucsted. The court then pointa ocut tho
controllin;; ccncidieration; namcliy, Chat tho propertiy was noc
demered when the wrong insurance policy was procurced Ly Carve
but wvus susteinod later as the direcct result of the leskage,

Lfrom the sprinklcer system.

The exact sare result was reached in Travelers Ins. Co.
v. Turner, 21 Va. 552. 'In that cigse, tho pleincifil, wno
wer a tha assipnoes of a cluim, dbrought suilt to recover cgainst
on surasanca agent for nceglipgence or constructive fraud in
fci ling to procure the typc of auvtemeblile lladbility incurance
wvihiich ho haed cgreaod with the cssignor to procure. “he Suprore
Court, relyins principally upon Carva, rgain held the cne year
period e pplicable. to tha claim unon the ground that tho
demasien courht in tho actlon were of £ ceonsequential or
indirecct nature, the court holding that the nlleged Jd6rags
wos not sustained when the proncer policy feiled to be Lczoued
but at & later date when the outomoblle acoident cocurrod.

The plaintiff in the cace zat bar attempted to disztinguis
thesae caces. from the preaent situeticn upon the bacis that
in coch of the above two cacec tho pleintifl? proceeded upen
the theory of nezligenca whercas under Count IXI in the cago
et bar, tho pleintiff prococda upon the thoory of breach of

kY
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(
Farvin ¥, Cole, Fuquire
Joun M. Onkey, Jr., Yoeguiire
R Certer Becott, IIX, Zoquire
Mesch 15, 1972

Pege Pour

. e

gontrast. Thiso disfinotion, however, 25 no% tenable ro-
in doth Carve v. Dawler and Travelers v, Turner, the cours
remphatically stated that 1in deter=aining the quaesiion orf
whether the notion 1s one which survives or which docs not
‘Burvive, tho real nsture of the injury or cloim must bLe
rogarded Arrespoective. of the fornmesom=tiso of redrcca souzht.
Tho 1dontical reasoning edopted by the court in both Carve
and Turner 1o applicable to the facts in the case &t bar.
RegerdIces of how tho claim of the pleinticr s may be
chdraotcrizcd, the plaintiff carnnot cacanoc the fact that the
- damoge complained of did not result at thoe tizme thas Streat
end Paul falled to iscue the pollicy which they had agrced to
issue but occurred at the time of the unlawvful repozscescion.

It 18, thercforo, held thet the ceses of Trzvelicrs v,
~Lurner and Carva v, Dawley ere not cistinfuisheble from the
facts of the case at bar, end for this reegaon, the plez of
the statute of limitetions will be sustained. Counsel nay
precaent sketch for ordor carrylng tho ebove ruling into
eflfact.. ' ' ‘

Lt 1Nk

Alex K. Sands, Jr.”

"\
\
H

Yours very truly,
{.

-t

ALS,dr/jeat
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J R. NAGEOTTE
Y AT LAW, LTD.
J R. NAGEOTTE
H. BORINSKY
T J. ZELNICK

IFFERSON DAVIS
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MEMORANDUM N OPPOSITION TO

DEFENDANT'S PLEA OF THE STATUTE OF LIMITATIONS

&

STATEMENT OF FACTS
' | Thls‘mo?lon Is befpré the Court In response to defendant's piea of
the statute of limitations. Defendant has néf,as yet flled a response to the
motion for judgment flled hereln.. Accordlingly, the only facts relevant at fﬁls
‘Time are those which are. before the Court as are alleged In the Mofléh for
Judgment. They can be summerized as follows:

On or about the 10th day of'July, 1975, your pialnflffs eanred'
Into a certain contract for the sale of certaln real property to Charles E. .
inor Construction Co., Inc., a copy of which contract has been fliled In fhlsj

case. Thls contract was drawn in and by the law offices of the defendants,

Wiillam M. Scalfe,Jr., and Gerald F. Dalton. The contract provided, In part,

~ that settlement should be held at thelr offices. The contract further provided

In part that the plaintiffs 1ore to receive a note secured by a deed of trust -
on the subjact property which deed of trust was to be subordinated only to
certaln deeds of trust as speclified In the contract. Sometime In September,

1973, before settlement, pursuant to this contract, an agent of the plaintiff

deliverad to the law offlces of the defendants as settiement af+orneys and

9SCrow agents, a deed conveying the subject real estate to Charles E. Mlnor
Constructlion Co., Inc. In accordance with the contract, the defendants as
escroQ agents and settiement attorneys, Qere authorized to dellver and record
the deed only If the terms of the contract uere'comélled with. Without the
authority of the plaintitf, or any of Its agehfs, and contrary to the express

terms of the contract, the defendant agreed to and dId In fact subordinate

! ?he,plalnflff/sellérs deed of trust to the ilen ot a certaln deed of trust

botween Charles Minor and First Mortgage Corporation, which deed of frusf was

0C0022




In the amount of $230,000.00. It Is emphasized that the plalntiff never at
any tlme authorized any varlation from fﬁo contract which would have the effect
of authorizing the subordination of‘l#s‘dood of trust to any deed of trust
other than Tho;a specltied In the contract. In violation of the express forms‘
of the contract, ?hé defendants dellvered fhe deod to the Qranfee, Charlos_E.
Minor Construction Company, inc. and ‘recorded fho deed among the land records”
of Caroline County, fhoreby dlvesting the plalnflffsof flfle to the pnoperfy |
Subsoqyenfly, Charles E.-Mlnor Construction Company, Inc. was adjudlicated a |
bankrupt and w;s released from llablilfy on the note. The effect of thls'
release from Ilabllity combined with the defendant's unauthorized and Improper
subordination ot Its Trust to the First Hortgage Trst results In the plalnflff%s
hofe belng worthless., It s plaintitt s contentlon that had defendants not
breached thelr duty to the plaintiffs In recording the plaintitfgy deed of trusy
In an improper manner, that plaintift would huve beon protected In the event ‘
that purchaser defaulted on the purchase money note. Accordlﬁgly;-vlfhln
threa years after the alleged breach of the défondanf's.dufléa to plaintitt,
plaintitfgInstituted this action In the Clrcult Court of the City of Fredericksst

burg.

AUTHORITIES 1N SUPPORT OF PLAINTIFF4Y, POSITION

Basad upon the two oral arguments In this case and upon the
brief submitted by the detendant, the question betoro the Court has been
narrowed to a cholce of whether Virginla Code Sectlon 8~13 or Virginia Code
Sectlon 8~24 upplles. Plnlnflfg,hero contends that the following provlslon
of Sectlion 8~13 governs this acflonx

tvery actlion to recover money which is founded upon

an award or any other controct, . . . shall be brought

withln the followlng number of years next aftter the

right to bring the same shall have first accrued, that ;
ls to say: K
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If It be uﬁon any other contract expressed or lmplled
within three years . . . (va. Code Sectlon 8-13)

(Emphasis supplled.)

Defondant on the other hand contends that the following provision

of sectlon 8-24 Is appllicable: . —

et ot e i

Every personal action for which no limitation Is
otherwlse prescribed shall be brought within flve years
next after the right to bring the same shall have
accrued, |f i+ be for a matter of such nature that

In the cese a party dles It can bs brouqght by or
.against his representative; and if It be for

a matter not of such nature, shall be brought

within ono year next after the right to bring

the same shall have accrued. (Va. Code Soc. 8-24)

He contends that plaintitts aro précluded from recovery In that the actlion was
brought more than one yeer aftor the cause of actlon accrued. If sectlon 8-13
spplles, Section 8-24 will by detinition not apply, since I+ only comes In
to offect when there 1s an sction " . . ., for which no limitation Is otherwlse
prescrived.” Simllarly, the question of survivebility only arises If It Is
determinad that Section 8-24 spplies. This Is because Sectlon 8-13 contalns no

such wigH|nctitn between sgrvlvablllfy and non-survivablliity.

. in Travelers Insurance Company vs. Turner, (211 Va. 552, 1971), one
ot the two princlpal cases relled upon by the defendant In support of his
claim of 8 shorter statute of timitations, the Virainia Supreme Court stated:

As we polnted In Carva [Carva Food Corporation vs. Dawlay, 202 Va.
943, 1961~ the other princlpal case relled upon by the

dofondant] , the rea! nature of the injury or clalm must be
regarded and not the form or mothod by which It 1Is sought

to be redressed or enforced. (Traveler's Insurance Co. vs.

Turner, 211 Va. 552, at 554). _ o SR
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In Virginia, the Supreme Court has spoken of the nature of

the duties ot 8 depository or escrow agent In the case of Humphrles vs. R. and

MRR Co. (88 Va. 431). In that case, an agreement to grant a right-ot-way to

.8 raliroad had baen shown to have been dellvered to the President of the rall-

road on the condfflon that It should not take effect uniess I+ was necessary
for the bullding of a road or unless the Board of Dlrectors of the rallroad
made compensation to the Grantor of the right-of-way. After the road was
comple?e& without the nec;sslfy fof fhé use of the right-of-way and wlthout
compensation to the Grantor, the President deiivﬁﬁad?h° agreemont to the

agent of the company In charge of managing the acqulisition of rights-of-way.

The Grantor sought, among other things, to have the agreement declared null and

vold. Réling ln»favof ot the Grantor and sgainst the escrow agent, the Court
stated the following with respect to the duties of the Presldent as

depository of the agreement:

e

When a deed |s delivered to a person to be held
untl| certaln conditions are performed, and then
to be dellvered to the Grantor or Obligee, 1t Is
an escrow . . . The depository of an escrow is, iIn
fact, the agent of both parties. As the agent of
the Grantor, Tt Ts his bualness to withhold the
deed until the condition Is pertormed; as the agent . S
of the Grantee, it Is his business to hold it for S o
him and to dellver after the conditlon is performed,
(Deviin on Deeds, Section 327) . . Humphrles vs. R and S
MRR Co. 88 Va. 43! at page 454. (Emphesls suppiled), . e

Unfortunately, there are no Virginla cases which expressly state i

whether the breach of én.escrow agent's duty to hlévprlnclpal is consldorod.gf‘

tort or a breach of contract. However, My. Justice Traynor, of the Cal(fpg@]g'

Supreme Court, In deciding among other things which statute of llmlfufloncikﬁf
appiled to an escrow agent who has breached his duty to a principal of ?hq,;&f
[

transaction, sald the following with respect to the duty of an escrow agent.

2.0

iy
LK YR
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An escrow holder must comply strickly with the
Instructions of the parties. (Rianda v. San Benl!to
Title Guarantee Co.35 Cat2d, 175, 1 ’ .2d 25;
Shreeves v, Pearson)94 Cal. 699, 7i1, 230 P.448;
Dawson v. Bank of Amerlica, 100 Cai. App. 2d 305,
’ » Podd « Upon the escrow holder's breach
of en Instruction that |+ was contracted to perform or
of an Implied romise arising out of the agroement with
the buyer or sollor, ¥he Tnjured party acquired a cause
of action for breach of contract. (Zes Francls v. Elsenmayer,
171, Cal. App. 2d 221, 225-22 » 340 P. 2d 54; Karras v.
Title Ins. & Guarantes Co., 118 Cal. App. 2d 659, 665-666
N 3 ca e & Trust Co. v. Cleary, 319
Il. App. 83, 48 N.E.§3 876,7578; Rest. 2d Agency, Sec.
. 14D, Comment a.) Similarly, It the escrow holder acts |
negligently, "It would ordinerily be Iiable for any loss
occasioned by Its breachoof duty" (Rlands v. San Benlto :
Title Gurantee Co., supra; Karres v. Title Ins. & Guarantee !
Co., supra; see Rest, 24 Agency, ons ’ :
Amen v. Merced Coun;x Title Insurance Company (25 Cal. Resorter |
sis supplied.) A quy of the entire opinion is f

attached to this memorandum.

The Amen case has been relled on by subsequent (itigants, for the
proposition that the breech by an escrow of his duties to a principal gives

I
. ’ {
rise to an actlon for breach of contract. (See for example, Banviile vs. ’

Schmidt, 112 Cal Roporfer.l26, and Commonwealth Insurance Systems, Inc. vs.
Kersten, 115 Cal Reporter 653, coples of both are attached here?o?% |

Although we have no direct Virginia Supreme Court guldance on the
question of the nature of an InJury arislng from an escrow agent's breach of

duty, the case of Oleyar v, Kerr, declded by the ¥irginia Supreme Court on

June |1, 1976 does provide very specitic guldelines In decliding whether an InjJury

<

sounds an elther tort or contract. in that case, Mrs. Kerr engaged Oleyar, a

Virginla attorney, to sesrch a title on a certain plece of real estate. In
y/;orf;bvMe‘eegméw/’mf'cavr/sez,, COPr s pETHE Ao s

MDA Ty cHSes AR O IREY F 0w JH ///'/'z/t/’/:'(—’—L
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searching the title, Oleyar negligently falled to note a Judgment |len against
the property. Upon Kerr's later sale of the property, she was forced to
satisfy the judgment llen holder with a resulting loss to her In excess of
$17,000.00. She sued Oleyar for reimbursement of her loss and recovered a
Judgment agalnsf him. The Supreme Court limited [ts review to a determination
‘of the applicable statute of |imltations. in her Motlon for Judgment, Kerr - -
~ allegad that Oleyar was negllgenf_ln examining the title which she had engaged

alm to examine, which negligence caused her damage. The Court noted that:

_a copy of which Is attached).

enunclated In Burks Pleading and Practice for evalueting whether a cause of

i action Is grounded In tort or In contract.

alleged facts clted In the motlon for judgment, that the actlon herein ls - -
grounded upon and has Its fnception In the contractual relatlionship broughf'
about by the . . . agreement'. (Oleyar vs. Kerr, at page 3). It Is clear

~ that llke In Qleyar, but for the agent/principal relaflonshlp created by the

escrow, no duty by the defendants to the plaintiffs would have exlsted.

8ut for the contract, no duty by Oleyar to Kerr
would have exlsted, Thus It Is clear that Kerr's
actlon agalnst Oleyar !s grounded upon and has Its
inception In the contractual relatlionship brought
about by the oral agreement. Oleyar vs. Kerr page 3,

The Court went on to clte with approval, the following tests,

&

The following distinction, betwsen actlons for tort

on contract |s made by the English Court of Appeals:

"The distinction Is this: |f the cause of complaint

be for an act of omisslon or non-feasance, which,

without proof of a contract to do what was left undone
would not glve rise to any cause of action (bacause no
duty apart from contract can do what |s complained

of exists) fhen the action 1s founded upon contract and
not. upon fort. 1f, on the other hand, the relationship

of the plaintiff and the defendants be such that a duty
arises from that relationship, lrrespective of contract,
to take due care, and the defendants are neglligent, than
the action Is one of tort'" Oleyar vs. Kerr (Op. Cit. page 3).
Emphasls supplled. ‘ '

| think that it Is clear that applying the foregolng test 46 the .

— - [FEUERUSSEE DR I
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con?racf acflons, makas no distinction between the two types of actions.

The Carva and Travelers 40p.Clt) cases relled upon by the defendant

simply do not.apply to the factual setting here.
In Carva, the Supreme Court ruled that:

The basis of this proceeding ls that Dawley wes gullty
of neglligence ior constructive fraud, In that he

\ _ ... . _represented to Larva that It would be protected from

" logs caused by accldental dlscharge from Its sprinkler
system and thet through Dawley's negllgence and breach
of trust, such Insurance coverage had not been procured
for CErva. Carva Food Corporation vé. Dawley (202 Va, 543 at 547).

Simllartly, In Travelers, the Supreme Court ruled that:

. . . The basis of this proceeding was that Turner was gullty !
of neglligence or constructive traud In fallling to effect
s lla g!iify Insurance policy on Harter's automoblie which .
would cover the risks contemplated by the partles beglinning i
at the time agreed upon. . . Travelers Insurance Co. vs. Turner

(211 va, 552, at 554, Emphasis supplled.

So, the dlstinquishing polint between Carva and Travalers on the one

hand and Qjeyar and Scalfe on the other Is that the former are baslcally fraud,

negllgence, and tort cases while Oleyar and Scalfe sre fundamentally contract

cases, The four ceses are simllar In that all four aliege "Indirect" damages.

That Is, but for the Intervening event of the hurricane and auto accldent, no

damages would have obtalned In elther Carva or Travelers. Likewise, had Mrs. Ken

held her property until theé expiration of the judgment llan, Its effact would

¥
i

never have bean felit on her. Finally, the plaintiffs herain would not have
sufferod any damage had Mlnor gone bankrupt. The difference between the cases
Is Thls: Secflon 8-24 dlfferentiates betwsen those actions which survive and

those actfons which do nof. Sectlion 8-1. on tlie other hand, appilicable to all
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agreement? and accordingly |s governed by Code Section 8-13 rather than Code

~that thls court overrule defendant's ples of The statute of limitations.

&.:Jm;&_.m o

Furthermors, o the extent that. (arva and Travelers are inconsistent with
w
Qleyar,_Qleyar, being the more recent «of the declslons, Is the controlling
precedant.
1+ Is submitted that under the test enunclated In Olayar and the
other suthoritlas heraln cited that thls case Is one which Is "grounded upon

and has I+s Inceptlon in the contractual relationship brought about by the

Section 8-24. For the reasons stated, Plaintiffs heraby respectful ly requests

WINSLOW INC. et al

BY COUNSEL

DANTEL R. BORINSKY

Nageotte, Borinsky & Zelnick
14908 Jefferson Davis Highway
Woodbrldge, Virginia 22191
Counsel for Plaintitf

CERTIF ICATE OF SERVICE

| heraby certity that | have this day of December, 1976
malled a copy of the foregoing to Wililam R. Marshail, Jr., Thompson, Savage,

Smlthers & Marshal, 5911 West Broad Streeft, Richmond, Virginia 23230.

GANTEL H. BORTHSKY
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Gommonwealth of Wirginia covneo o

EowaRD P. SIMPKINS, JR. FIFTEENTH JUDICIAL CIRCUIT NORTHUMBERLAND
HANOVER, VIARGINIA 230608 . . i N

804 798-608! WESTMORELAND

SPOTSYLVANIA
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(7023) 371- 0373 February 18, 1977 - CiTy OF FREDERICKSBURG

\/2y(/Daniel H. Borinsky
ttorney at Law

14908 Jefferson Davis Highway
_ Woodbridge, Virginia  22191. .

Mr. William R. Marshall, Jr.
Thompson, Savage, Smithers & Marshall
P. 0. Box 6447 :
Richmond, Virginia 23230

re: Winslow, Inc., et al vs.
William M. Scaife, Jr., et al ®
Circuit Court, City of Fredericksburg

Gentlemen:

As you know, the above styled case is before the Court on the plea of the
statute of limitations filed by the defendants. :

This action comes before the Court on a motion for judgement by the plaintiffs
to recover from the defendants for damages allegedly sustained as a result of the
failure of the defendants to give priority to the plaintiffs' deed of trust and for
subordinating it to a prior deed of trust which resulted in the plaintiffs losing
their security and failing to collect the proceeds of the note securing the said deed
of trust. The motion for judgement further alleged that the defendants were escrow
agents of the plaintiffs as well as attorneys. While the motion for judgement does
not set forth whether or not the defendants were representing the plaintiffs as attorneys,
memorandum filed by the defendants in support of their plea indicates that the plaintiffs
in the real estate transaction were represented by their own attorney, Harry B. F.
Franklin.

The basic question before the Court is whether or not the applicable period
of the statute of limitations is one year as set forth in Virginia Code Section 8-24
or three years as set forth in Virginia Code Section 8-13 which provides for a three
year statute of limitations upon a contract expressed or applied.
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Mr. Daniel H. -Borinsky

"Mr. William R. Marshall, Jr.
Page 2

February 18, 1977

. The Court has reviewed the memorandums submitted by the parties and the
cases cited therein and is of the opinion that the one year statute of limitations
is applicable. The instant case in the opinion of the Court is not governed by
our recent case of Oleyar v. Kerr, record number 750876. The Supreme Court held
in that case that an attorney-client relationship concerning the examination of title
and damages resulting from the negligence thereof, the matter is a contractal relation-
ship which comes under the three year statute of limitations. However, in this case
before the Court we do not have the attorney-client relationship and we believe the
action to be one of tort rather than contract. Also the damages done to the plaintiffs
are indirect and not direct and we do not believe the action would survive against
the personal representatives of the defendants. Consequently, the one year statute
would apply.

No loss was sustained by the plaintiffs at the time of the real estate
closing and the plaintiffs' loss, if any, did not occur until Minor Construction
Company failed to make payments and went into bankrupcy. The plaintiffs rely upon
the California case Amen v. Merced County Title Insurance Company (25 Cal. Rptr. 65)
as controlling in this case. However, the California case involves a title company
which acted as escrow agents and received a fee for its duties. We do not believe that
in the,case before the bar in this proceeding that the defendants were escrow agents
in the strict sense of the word. There was no consideration for any contract for them
to act as escrow agents and the factual situation in comparison with the California
case is entirely different.

@
There apparently are no Virginia cases covering this situation and the matter

. has not previously been decided by the Virginia Supreme Court. The Virginia cases
quoted by the defendants dealing with the failure of an insurance agent to provide
requested coverage in 51tuat10nsEn£‘11kewise different factual matters than the case
before the Court. However, we believe the principles in the Carver and Travelers
cases are applicable. For these reasons we believe that the plaintiffs are barred
by the statute of limitations for recovery in this case because their action was brought
more than one year after the date of the alleged wrong.

In view of the ruling of the Court we would request that counsel for the
defendants prepare an order in accordance with the Court's ruling and submit it to
counsel for the plaintiffs for endorsement to be forwarded to the Court for entry.

Yours very sincerely,

- Dot L FT

Dixon L. Foster
Judge

DFL/d -
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RICHARD R. NAGEOTTE : N
ATTORNEY AT LAW, LTD.
14908 JEFFERSON DAVIS HWY,

WOODBRIDGE, VIRéINIA 22191
RICHARD R NAGEDTTE

DANIEL. H. BORINSKY. PHONE 491-4136 .
ROBERT J. ZELNICK . No. Va 690-1797
ATTORNEYD AT LAW

. : AREA Caoe 703 (1943-1975)

March 8, 1977

Honorable Dixon L. fFoster
i’.0. Box 152
Lancaster, Virginia 22503

RE: Winslow Inc., et al. vs. William M. Scaife, Jr., et al
Circuit Court, City of Fredericksburg, Virginia

Dear Judge Foster:

.In accordance with your letter dated February 18, 1977, 1 am enélosing
under cover of this letter an Order reflecting your ruling, which Order
was prepared by Mr. Marshall and endorsed by me.

In reaching its opinion adverse to the plainfiff, the Court, in its
letter, relied upon in part, the following factual determinations:
While the motion for judgment does not set forth
whether or not the defendants were representing
the plaintiffs as attorneys, memoranda filed by
the defendants in support of their plea indicates
that the plaintiffs in the real estate transaction
were represented by their own attorney, Harry B: F.
Franklin. ' N '

And,

We do not believe that in the case before the bar
in lhis procending the defendants were cscrow agents
in this strict sense of the word.

The defendants' motion arose in response to the motion for judgment filed

by the plaintiff. Defendants plcaded the statute of limitations in bar
without otherwise responding to the motion for judgment. In effect, The
dofendant demurred 1o the motion for judgment.  There is not atl this time,

any evidence, pro-or con, before the Court. = For purposes of considering
defendants' motion, allegations contained in the plaintiffs motion for
judgment must be accepted and considered.by the Court to be true.

It is a well seftled rule that a demurrer to a pleading g
admits the truth of all the matters of fact which are

wel |l pleaded. Every allegation of fact confained in o
the pleading must, Tn accordance with The rule, be 000032
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-

received as true. (Citation tc approximately 50 cases
omittcd). Michies Jurisprudence Vol 6a (1976 Repl. Vol.)
"Oemurrers', pg. 21. (Emphasis supplicd)

"Escrow! is defined by Michies Jurisprudence as

A deed delivered 1o o slranger -to be by him delivered

to  the grantee upon the happening of certain conditions,

upon which last delivery the transmission of title is - K
complete. (Vol. 7, 1976 Repl. Vol., page 180).

Michies qoes on to say that a deed may be delivered to the grantee in
wciow, which by implicelion would include delivery of a deed to the
sttorney of a grantee, as in the case at bar.

The established rule has been changed in Virginia

s0 lhat now either a scaled or unsealed instrument

may be delivered o the grantee or obligee in escrow. '
(Citations omitted) .(1d., at page 182). '

Plaintiff is prepared-to prove that the defendant acted as escrow agent
as tnat term hau been defined by the statutes and decisions of the
state of Virginia. Plaintiff is further prepared to offer evidence to
the Court to indicate, in accordance with the foregoing principles, that
the fact that plaintitf may have been represented in some aspects of the
transaction by counsel does not impair his remedy against Tthe escrow
agent for the escrow agent's breach of his duty to the plaintiff.

The Court, while properly noting the different factual contexts present
in the Amen case, goes further and relies, in parf, as a basis for dist-
inguishing the breach of confract rule stated in Amen, on-the fact that
the escrow agent received a fee for his services from the plaintiff in
that case, while the plaintiff here alleges no fee. The fact that the
escrow agent in Amen received a fee for his services and the plaintiff
herein did not, has no effect upon the nature of the relationship bef-
ween The escrow agent and his principal, nor upon the nature of the
cause of action arising from the breach of the escrow agents duty to his
principal. The fact that an escrow agent received no .fee for acting

as such has not prevented the Virginia Supreme Court from imposing on ‘

him the duty 1o act as agent for both parties. This was the case in
poth Humphries vs. Richmond and Mecklenburg Railroad Company (88 Va. 431),
ana BTair vs. Security Bank (103 Va. 762). In accordance with the fore-

auing, 1T is respect{ully requested that the Court reconsider the applic-
ability of the principles states in the Oleyar caseto the case aft bar.
While Oleyar was an attorney-client case, fhe principles used by the

Supreme Court in finding an implied contract therc have broader applications
vihich bear on the tacts of this case. Plaintift contends that the creation
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of the escrow gave rise to a duly on the part of the defendant to plaintiff
to properly perform the escrow agreement. In deciding Oloyar, the Virginia

Supreme Court specifically adopted the following test, set forth in Burke
Pleading and Practice, for differentiating between fort and contract actions:

The distinction is this: 1f 1ha cause of complaint he
for an act of omission or non-feasance which, without
proof of a contract fo do what was left undone, wou l d

not give rise to any cause of action (because no duty
apart from confract to do what is complained of exists) .
then The action is founded upon contract, and noi upon
tort. _ |f, on the other hand, the relation of the
plaintiff and the defendants be such that a duty arises
from fthat relationship, irrespective of contract, to
take due care, and the defendants are negligent, then
the action is one of tort. (Exphasis supplied)(Olcyar v.
Kerr 217 Va. 88 at p. 90). -

In accordance with that test, they ruled that "but for the contract, no
duty by Oleyar to Kerr would have existed". (1d. at p. 90). The
presence of this duty of an escrow agent to his principal is, under the
Burks Pleading test stated above, deferminative of whether the action is
founded in tort or contract. In the case at bar, but for 1he escrow,
(which at this stage of the proceeding must be considered to be establishad),
no duty by Scaife and Dalton would have existed. The escrow created an
implied contract.between the parties which gave rise to the duty on The
part of Scaife and Dalton to Winslow, Inc. et al.

®
In accordance with the foregoing, it is respectfully requested that the
Court defer its ruling on the defendants plea on the statute of limit-
ations until such time as the.plaintiff has had an opporfunity o pres-
ent proof in support of its mofion for judgment. Accordingly, the
plaintiff urges the court not to enter the enclosed order.
In the event the order is entered at this Yime, 1 would approeciate if i
a-true copy thereof be mailed to The under - igned., A shamped aeli-
addressed envelope is enclosed for this purpose.

Respectiully,
Rl ) et
0%1‘(( s {‘Z{‘,f‘l_»” :
DANIEL H. BORINSKY
OHB/mkf
Enclosure

cc: William Marshall, Esq.
Clerk, Circuit Court of City of Fredericksburg
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ORDER

The Court, having fully heard the‘argument on the plea of the statute .
of limitations by the defendants, William M. Scaife, Jr., and Gerald F.
Dultan, and having fully considered the memorandums submitted by thg.
parties and the cases cited therein, is of the opinion that the oneiyear
"statute of 1imitations.set forth in Section 8-24 of the Code of Virginia
(1950 as amended) is applicable, and that the plaintiffs are barred by the
Statute of limitations for recovery in thlS case because their action was
instituted on July 12, 1976, for recovery of an alleged wrong occuring in

September, 1973, said action being initiated more than one year after the

date ol the allcrcd wrong.

WHEREFORE, the Court doth sustain said plea of the statute of limita-

tions, to all of which the plaintiffs by counsel object and except.

ENTER : ' 3 / 10 /17
S/ Dixon L Foster
Judge

I ask for this:

42 L;ﬁ£;77q4 /(>1227Z7 r*? » p-d.

Seen _and objccted to:

et M. zm‘—&z T

_. P-q.

A COPY TESTE: CHAS Fl BERRY CLERK

BY%( o</ W%E@T
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(2)

(3)

(@

ASSIGNMEN  OF ERROR

The trial court erred in not finding the case of Oleyar v. Kerr,

217 Va. 88, confroliing herein inasmuch as ‘the defendants are
being charged with a breach of duty-arising.out of the. perform-
ance of'professional seévices.

The trial court err;d'by determining that an escrow did not exist
in the case at bar and consequently failed to apply The proper
limitation; Va. Code Secfiqhs‘8-|3 provides the applicable limi-
tation for the breach by 5n escrow agent of his duty to a princi-
pal,and accordingly governs the subject action.

The trial court erred in rUIiﬁg that the statute of limitations
prescritéd by section 8-24 began to run from the date of the
alleged wrong rather Than fromvThe date of The alleged damage;

further, The‘Trial'courT had insufficient facts upon which 1o

- determine the daTes'needed‘To rule upon the plea of the statute

. . . L4
of limitations.

The trial court erred in not finding that Winslow's couse oT

. action is for direct damages; Winslow's action was Thus fimely

tiled within the five year statutory period provided by Code

Sec%ion 8-24,.
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