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You are herel)~.' 'loti [H~d that upontlle expil:ation of twenti -one

(21) days after seX'\"J.ce of this ;'i'lOtion for J\1d~r.Ip.nt upon you, the

undersigned will n.1ove th('~ Cj..rcui t Court of t,he County of Fairfax,

Vir~i.ni.n foz: jml~'f:,!1:';)t ';~'3ainst iOdHI i:he amount of $750,000.00

Alexandria, ~tat(: of: V.i.J:<jLH.l.a •

.;ta'.:.e of Vi~9inia, pr(\ct>~~,1.n~as a l:hiropracter 1.n tho County of

3. i}efendEmt no\',l is, and <.H all times herein mentioned was, a

Chiro~jr.actel: duly 1.1\.:enaed to pract1.ce \mder the laws of the ..~tate

of Virginia, ~ith an office located at 3120 3leepy Hollow Road,

County of .z:.~airfax, dtate of Virginia.

4. At all times herE"in mentioned, defendant held himself out

to the public in general, and to Plaintiff in particular, as a

Chiropractor, and Inaintainec1 a large establ ishrnent for the treat.-

ment of various ail~ment8.

5•. en April 18, 1974, Plaintiff employed Defellda.nt, Dr. Roger

MCCaffrey, to treat him for a shoulder musel. pain. On ~pril 18,
1974 Defendant, Dr. Roger McCaffrey, gave to Plaintiff what
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purported to be a Chiropractic treatment. ~aid treatment, however,

4id not consiat of what is commonly called an adjuatment of ~

spine. $.i4 Defendant, Dr. IU)ger McCaffrey, pulle4, puabe4 an4

aanhan4led Plaintiff's shoulder and lower back to such an extent

that hie back muacles were acutely strained, torn and CJ&"eatly

injured. .iaid nlani-pulati.onof the Plaintiff'. back wae against his

will and v1thout hie conaent.

6. Defendant, Dr. Roger McCaffrey, in perforsning the acta

above refe~red to, was neg11gent in that he failed to us. the ••••

degree of sleill, diligence, and care as ia possessed and uaed by

prudent, skillful, and careful Chiropracters and Physicians prac-

ticing in the same vicinity.

7. As a direct and proximate re.ult of Defendant'. neglisence,
.,- . _.

Plaintiff's back, neck~ ~houlder a~4 arm were injured, his muscl~8
' ..,-

were torn 'and strained and Plaintiff has had to 'endure-great. ',_

pain and suffering.

8. As a further direct and proximate result of said negligence

of Defendant,' Dr. Roger McCaffrey, Plaintiff has expended sub-
stantial sums for medlcal care, has lost t.une from work and lOBt

wages and income thereby, and has suffered other d~mages.

9. That a. a result of the Defenaant's negligenoe the

Plaintiff continues to suffer and will in the future Buffer physical

injuria. of • permanent nature resulting i. r.rther pain and"

.uffer ing, loa. of i.naome and other dUlagee.

WHBREFORB, Plai.nti.ff..".. the Court for jloAdgment.ga1lU1~ you

in the sumof $750,000.00 plus .ats expeN1edin his behalf.
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RAUL T. LEWIS.

GESCHICKTER
8r PALMER

rTORNEYS AT LAW

P. O. BOX 248

o\IRFAX. VIRGINIA

22030

ANSWI::R A.t~D GROUNDS OF DEE'ENSE--_._-------_. __ ..•._--_._--
Comes now the defendant ROGER McCAFFREY, by counsel,

and for answer and grounds of defense io plaintiff's J.fotlon fnr

Judgment states:

L He denies he committed any act or ma.de any
omission constituting negligence in this cause.

2. rIe states that plaintiff's injuries or dalnagos I if

any, wore the result of his sole or contributory neqliqence •
.3. ne states that plaintiff assumed tho risk of his

injuries, if any.

4. He denies that the plaintiff was injured in t:,,>

manner or to the extent alleged and demands strict proof 0'.

elements of injury and dmuage.

5. lie denies all material allegations in p1aintiit's
tlotion for Judgment not heretofore denied.

/s/ ROC]Gr NcCaf~rey
Roger McCaITrey------- ..
By Counsel

BRAULT, LEWIS, GESCHICKTER & PALMER

By/sl Char~ea F. Ge9Ch1c~terl. Jr.
Charras F. Geschickter, r.
Box 248, Fairfax, Virginia
Counsel for Defendant

I hereby certi-fy that copies of this pleading were mailed to all
counsel of record this~_day of March, 1975.

U.Ls Charl:..!!..l'_e G~OOhiWtter, Jr
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It is the unque.stioned rule in Virginia that the prevailing

standard in proving negligence in a malpractice case requires

pla~ntiff to shaw that the actions of the defendant violated the

standard of care in treating t he particular ailment as established

by similar practitioners of the medical art. ~~p"p-'~jte~!.O:!,

155 Va. 304.154 3.E. 553. The violation of this standard. or t.he
usuallynegligence in queation/ has to be ShO\<l/llthrough proper medical

expert testimony. In the instant case negligence is being shown

through the testimony of Dr. Jtephen Levin, an orthopaedic aur<]eou

much skilled in chiropractic manipulation. Aside from the personal

and professional qualification. of Dr. Levin which will be delved

into at trial, there are numerous legal justifications for
acceptance of Dr. Levin IS testimony. ,"\tthe outset it should he

noted that although Dr. Levin is not ~r se a chiropractor
the le.galquestion at hand does not involve the theory of

chl.ropractic medicire, but does revolve around .!=-h~_a_rt_of ••nipula-

~ipE, the technique. of which Dr. Levin is eminently qualified

to discuss and in ehich he ia much skilled.
The Court should take cognizance that the admi881.bility of

expert testimony is with~n the discretion of the trial court, and

its ruling allowing a witness to te8tify will not be revers.d
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unless it clearly appears thath. was not qualified. Chesapeake

~ . .Q_ •.. R~.Co-!_..y'~~Y,!J;, 150 Va. 656,1435. E. 478 (1928).

In Virginia, when it is proved that a witness is a practicing

physician, he is competent to express an opinion, as an expert,

upon a medical questionL ..~_"j.n9s!-o_n_v~__~_C?.!i'. 55 Va. 592 (l857)

Thp mere expression of belief by a party that he is an expert,

however, is not sufficient to constitute him such, he must

further testify 8S to some information, skill or experience in a

certain line, to bring him within that class. An expert must be

specially skilled in his line. 9o~_~._Lac~i~ 88 Va. 422, 13 S.B.

901 (1891). But generally, if a witness has some qualifications

with relation to the matter about which he undertakes to testify

he should be permitted to give his opinion. And 8 witness is not

required to be qualified in the highest degree or in any

particular degree to render his opinion of value or quantity

admissible. ~op'piJ!I!_"y'~_()sheJ:,141 w. Va. 152, 89 S.E. 2d 359(1955)

Similarly knowledqe to qualify one to speak as an expert may be

derived from study or experience, !,orfolk~ .._~ ...Y-!.... A~~~r.on,

207 Va. 567, 151 s.E. 2d. 628 (1966). An expert need not have all

the knowledge possible for one in his class to entitle him to

speak, but he may testify unless it clearly appears that he is not

27 ::;.E • 509 (1897) •.

Virginia appears to be in line with the recognized exception.

to the supposition that a practitioner of one school of medicine

i. not competent to testify as an expert in a malpractice action

against a practitioner of another sbhool of medicine.0005



One of the exceptions as outlined in 85 A.L.R. 2d, p. 1026 ia "

"""herethe metlloo of treatment of the school of the defendant ia

the same aa that of the witness". In the ca&e at hand we are
,

dealing with manipulative techniques which in practice are the

same. or should be the aame between the'expert and the defendant.

Fully ten states have recogniz4id this exception.

A ••conci very relevant exception ia "where the method of

treatment in def.ndanta achool and the 8chool of the witn •••• hould
.~
"be the same II • Three atate. recognise t~1. exception. and the

k;;"

lI.i...

court's attention i. directed to ~~~:v. ~h~rnt~ 125 Fla. 699.

170 s.B. 459 ill Rich tvoM.D •• te.tified to a chiropractor~.

negligence.

• "b- "'.

A third exception, one in point under the facts in queation,

i. that te.ti.cny i. adllli••i):>lewhere the testimony of the'vitnna:

is baaed on know1edqe of defendant's owr'lJchool.
A final exception exi.t8'~here the testimony of the witn •••

is as to .atters of common observation and experience". Virginia

follows the rule, aa atated in Clark v. United states 402 F 2d

950 (1968) that where the matter i. regarded aa within the common
,',

knowledge of laymen it has been held that the jury may infer

negligence without the aid of any expert, also Frazier v. Grace

Hospital. 117 W. Va. 330, 185 S.E. 415.".'-,
Baaed on the aboVe, it ia submitted that Dr. Levin ie well

qualified to teetify aa an expert in this matter.

for Plaintiff
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ORDER
This cause came on to be heard on February 23, 1977, on

plaintiff's Motion for Judgment, the Answer and Grounds of
Defense of the defendant, and the other proceedings in this
cause;

WHEREUPON, after being examined on their voir dire,
seven jurors were chosen from a panel of thirteen veniremen.
The jurors heard the opening statements of counsel and the
evidence presented by plaintiff, after which counsel for
defendant moved to strike plaintiff's evidence; and it
appearing to the Court that said motion should be granted,
it is therefore

ADJUDGED, ORDERED and DECREED that the evidence pre-
sented by plaintiff is hereby stricken and summary judgment
entered for defendant, Roger McCaffrey, to which plaintiff's

notes his exception.

, 1977.
!'

counsel objects and
/7J"--Entered this-----

day of J1'Vui.r1,.
i

~
/G'.1-_ _ .. _1d~_~ __ . _
ames Keith, Judge

Jr.

SANDERS

dhA.Jl..T. i...EWIS,
G~.;;':,HICKTER
I. ..:>Al...MER

; /10;' .~i:V& AT LAW

.:> (, aox 248

II
i'

I',I
j!

I!
III,
!I
I,;:

BERRYMA~ ~MELNICK AND
~"c.(,;A,,,!~'"tQ: \.. 'By:Jbt~--.p l...o~
Robert ~m~e'=s~-=-..z-------
Counsel for laintiff

& PALMER
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NOTICE OF APPE~AND
ASSIGNMENTS OF ERROR

TO JAMES E. HOOFNAGLE
Clerk of the Circuit Court
Fairfax, Virginia

Trial Court erred in its failure to allow Dr. Stephen
testify:

Notice is hereby given that James A. Maxwel~pppeals from a
final judgment rendered by this Court on the ~day of--Dn~~~ ,1977, and announces his intention of applying for
a writ of error and supercedeas to the Supreme Court of Virginia.

ASSIGNMENTS OF ERROR/'

CERTIFICATE OF SERVICE
This is to certify that a copy of the foregoing Notice of

Appeal and Assignment of Error was mailed postage prepaiiA_tq Char es
F. Geschickter, 'Counsel for Defendant, this ~day of ~,197
at 10533 MainSt., Fa~r~~~;irgiR'~~ _

Robert P. Holmes

I
I The
Levin to

I 1. As a medical expert and consulting physician:
2. By failing to accept Dr. Stephen Levinls qualifications

as an expert in~e practice of manipulation and specific
adjustments of the spinal column:

I
3. After qualification, by failure to allow Dr. Stephen

Levin to testify as to the proper standard of care of

IPhysicians in the community utilizing manipulation and specific
adjustments of the spinal column.

I

I A transcript or partial transcript of the relevant testimonyII will be hereafter filed.

'II,
I Berryman, Melnick and Sanders
I 2400 Wilson Blvd.~;lem~t~
I

Robert P. Holmes
. Counsel for Appellant

I
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PRO C E E DIN G S

* * * * * * * * * * * * * * * * * * * * * *
a Whereupon,

J DR. RONALD BROTNICK,

~ was called as a witness by and on behalf of the plaintiff,

G and, having been previously duly sworn, was examined and

7 testified as follows:

8 DIRECT EXAMINATION

!) BY MR. HOI.~1ES:

10

11

13

13

I;';

II)

17

Q

A

Q

A

Q

A

Virginia.

Q

t"louldyou state your full name please?

Dr. Ronald Bortnick.

What is your occupation sir?

I am a neurological surgeon.

Where do you practice?

My office is 8301 Arlington Boulevard, Fairfax,

How long have you been --

18 1m. GESCHICKTER: (Interposing) Your Honor, I will

I!)

21

stipulate Dr. Bortnick is a qualified neurosurgeon.

THE COURT: All right.

BY MR. HOL'lliS:

Q Dr. Bortnick, are you familiar with the plaintiff

2:l in this case; James Haxwell?

--OOOH DEO REPORTING
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2

..
,)

A

Q

A

Q

A

Yes, sir, I am.

When did you first meet him?

I first saw him in Fairfax Hospital.

What day was that, sir?

It was April 13th, 1974.

------~-I
I

I

him on that date?

6

7

Q Whnt were the circumstances surrounding your seeingi
I
I
;

8 I was called to see him after he had heen admitted

o into the emer<Jency room at the hospital. He stated that he

10 had twisted himself in theshmler on that rnorninrr,hurtj ::.

11 his back. He had had a back manipulation and had severe

]2 back pain because of the maldpulationand had come to the

13 energency room of the hospital.

14

15

Q

A

Did you treat him at the emergency room?

I believe I did see him in the emergency room and

IG then sent him upstairs to be admitted.

17 Q What were your findin~s upon seeing him in the
18 emergency room?

10 A On examination his hack was not tender. His motor

20

21

23

sensation was intact. His reflexes were zero to one plus

bilaterally. The straight legging test was negative

bilaterally. It was my opinion at that time he had an
acute lumbar spine strain.

DEO REPORTING
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1 Q

A

Q

A

----.----.--.-----.----.-.--.-----~------l
Did you take x-rays of Hr. Haxwell at that time? I

I
Yes.

Hhat did you find if anything?

The lumbar spine x-rays showed slight interspace

[j loss at the L-4, 5 interspace. However the change \,1as

G minimal.

7

8

Q

A

In terms of everyone here, what does that mean?

I have a model of the spine here. It miqht be

9 easier to show on that. This is a plastic model of the

10 spine in the low bac]:. The bones are in white and the disc

11 for demonstration are in blue. Now the disc are made of

12 cartilage an'.:do not shO\"on the x-rays. All you see are the

13 bones showing white on that x-ray. If this is the lowest

14 vertebra in the back, the fifth lumhar vertebra this

15 (indicating)'would be the fourth lumbar vertebra. This

IG space (indicating) would be n,1.rrm'1eaon the x,;...rayfindings,

17 some narrowing of the space in the back. It is indicative

18 that the disc had softened somewhat and is narrowed. You

1!J cannot see in which direction or if the disc is actually

~o herniated out of the space in which it normally exists.

~l You can infer though that there is some disease in the

22 disc by the'narrowing.

o At that time did you have ~lr.Haxwell ad.mitted to

on 11 DEO REPORTING
931.3434



the hospital?

.!

.------~.~.-.-~.----------::_l
6 I

I

.)
,)

-+

A

Q

A

Yes •

What was the therapy?

He was treated 'llithbedrest, traction, muscle

;) relaxants, physical therapy ,heat .andmassage to the low

(i back.

Q Dr. Bortnick, do you recall where ele source of

8 his.complaints were at that time?

]0

11

A

Q

A

In the low back.
Could you point out physically where that would be?

In the are~ of the belt line and just below that in

13 the back of.the body.

] .)

"

14

15

Q

Q

Ho,,'long was he in the hospital?

He was discharged on April 22nd, 1974.

DO you recall what the reason was he was

16 recommended to be liischarged?

1, A As far as I can recall he had showed improvement

18 and I felt he coulllbe treated as;an out-patient and followed

]<) in the office.

20

21

Q

A

What do you mean as treated as an out-patient?

Treatment in the office. He didn't require any

22 further hospitalization at that time.

Q Did you recommend any course of action for him to

.-001Z DEO REPORTING
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--------------------_._----------_.-

"7

1 follow after he was discharged?

A Yes. Let me -- let me get my office notes. He

told to use muscle relaxants -- Robaxon, and to come back

4_ the office in approximately a month, which he did.

I

wasl
l

int

Q Dr. Bortnick, in speakinq to Mr. Haxwell did you

(j ascertain what his employment was?

7 A Yes. lIe inst<llled and moved around heavy photo-

8 graphic equipment I believe that weighed several hundred

£) pounds.

10 Q Di(l you give him any advice as to the affect 0 f

11 his inj ury upon his employment?

12 A At that time I told him he certainly shouldn't br..>

13 doing that till I coul,l see how he was doing in the office --

]4 but that he shouldn't be doing i": at that time.

15

IG

Q

A

Why did you recommend that?

I \<lantedhis back to heal further and not aggravate

17 his back injury any further.

18

19

Q

A

Did you see him after that?

Yes, on !lay 14th, 1974, about three weeks after

20 that.

21 Q What were your findings at that time?

22 A He had some mild pain in the low back at that time.

2:\ He said he had been doing some work in spite of admonition.

0013. DEO REPORTING

931-3434

------------ ----1



1 On examination his back was not tender. His motor

was intact. 'l'hereflexes were absent in his legs.

:3 leg raising was negative bilaterally. I told him to return

J as needed, use the Robaxon and to lose some weight, that

;""j that might help relieve some pressure on his back.

(j Q What was your diagnosis of his injuries at that

7 time?

8 A It was still a lumbar spine strain at that time.

9 Then he returned on August 12th, 1974. He said he was still

10 having pClin-- gettinq worse back pain with coughing. That

11 is a significant finding if a disc is beginning to herniate

13 out coughing stress will push it out further. It will give

13 you the fee1inq that something is pushing out in the back

14 against the spine and against the nerves.

15 Q Doctor, could you explain that in terms of that

IG model you have there?

17 A Well, here (indicatinC1)is the front of the

]8 stomach and here (indicating) is the back. The nerves to the

19 legs come down the center core here and go out the side to

20 go to the limbs. If the disc is herniated out the back and

21 pushing against the nerves it effective traps it against the

22 bones in the back and the disc pushing backwards causing

:tl pressure on it and then the pain is radiating down into the

DEO REPORTING
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1

.)

ti

7

---------,--------------------------.1
- • 9

buttocks and legs. If this is pushing out the room that the I
I

nerve would normally have to swin'jback and forth is I
Idiminished. Its brcathinq space so to speal~is cut down so '

with a cough it WNlld push a little harder and cause pain

so this is sonethinl':)we can ask or usually always ask in

examinin\l a patient; does it hurt down your legs or your

back when you cough and he said it did, that the pain was

8 now More to the low right back. It was localizing now to

9 one side. He had been unable to do any heavy activity at

10 all. On examination his back ,,,astilted to the left.r!ot",

11 sensation Has r;tillintact -- reflexes were negative.

1~

1:3

14

]5

IG

17

18

Straight leg raising was negative hilaterally. The tilting

of the back would reflect spasms of the muscles, one of the

earlier signs of a disc beginninq to herniate further and

further out. I recommended Robaxon and bedrest at home. He

was to call me at the end of the week. I said that he

might need a myelogram to determine if this disc were

herniatinljont.

]!J Q Dr. Bortnick, at this time did you have any opinion

W as to the causation of his condition?

21 MR. GESCJIICKTER: Your Honor, if it pl~ase the

~~ Court, I would ask that be rephrased.

THE COURT: He has to be able to answ~r that questi n

...,0015 DEO REPORTING
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with reasonable medical certainty.

I3Y HR. HOI,HES:

Q Dr. I3ortnick,within reasonable medical certainty

4

G

7

10

given the history and the syn1ptomsyou found with Hr. Maxwell

do you have an opinion as to how this disc was herniated or

how these s~nptoms came about?

A It was my opinion that the precipitating cause of

all this marching along symptoms so to speak was preciPitatedl

by the back manipulation that he had had. \
I

Q Has this manipulation been described to you? i

11

12

13

A

Q

A.

Yes, it was.

Do you recall what type of manipulation occurred?

There were two kinds of manipulation apparently

14

15

IG

18

ID

20

21

22

2.. J
.J

but the manipulation that I felt would mechanically be the

type of manipulation that I felt would herniate a disc would

be the type of manipulation where the patient is forcibly

flexed like this (indicating) very hard and I can show you

on the model what would happen, if your forcibly flex someone

fO~fard like this (indicating) these disc spaces open up

in the back and this (indicating) can pop out backwards this

way -- it loosens up the space -- if it isn't clear, I can

draw it for you. That is the manipulation I feel, very

forciBly done which precipitated in his instance the disc

"0016 DEOREPORTING
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1 herniation.

3

Q

A

Did Mr. Maxwell see you further after that?

Let me see, he callec1back four days later. He was,

-1 not gettinq total bedrest. TIe\'laShaving pain when he

5 coughed. He felt he was standing straighter and wanted to

6 try more bedrest at horne. Apparently that didn't work out

7 because the next office notice is after surgery -- we will

8 have to skip back to what happened after his second hospital

9 admission.

10 Q WouLl you discuss for us, Doctor, his admissioY"l

11 back to Fairfax Hospital on September 4th?

12 A He obviously did not show any further improvement,

13 I hospitalized him and did a lumbar myelogram.

14

]!'i

Q

A

Would you describe to the jury what that test is?

As I mentioned before these discs are made of

16 cartilage thiltdo not show on x-rays so in order to outline

17 these discs a lumbar puncture is done. A spinal needle is

18 placed into the spinal canal -- this is not only nerve roots

19 but spinal fluid enclosed in a fiborous tubing. Dye that

20 shows on x-rays is then put into the spinal canal and spinal

21 fluid, this is done in the x-ray department. '.:'hex-ray table

22 is tilted up and down. The dye is in an oil base and is heavi r

than the spinal fluid and will crawl up and down in One long

" '~0017 DEO REPORTING
931.3434
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12
1 stream and the llyewill then flow over top the disc and you

;} will see a column of dye on the x-ray. If the disc is out

a of position you will see an indentation like a thumb print

4 pushinq into the column of dye. That is what we found on

5 Hr. Haxwell.

6 Q Do you have with you \"hatone of these needles

7 looks like?

8

9

A Yes, I do.

MR. GESCHICKTER: Your Honor, I object. I don't

10 see what the neenle h~s to do --

11 THE COURT: (Interposinq) Objection overruled.

12 l\. (Continuing) This is a number 18 spinal needle

13 (showing needle to the jury) that is placed in his back.

14 BY MR. HOUmS:

15

1G

Q

l'l.

Is the patient conscious when you do this test?

Yes, he is fully awake. I put a small amount of

17 novacaine into his skin with a smaller needle and this is

18 passed through that area into the spine and on down to the

19 dural sacrum area.

20 Q Did .Mr. Maxwell have any physical reaction to your

21 perforr'lingthis test?

'"'"to"

l\.

Q

It is a bit uncomfortable.

Nhat do you mean by uncomfortable?

~OOld DE:O REPORTING
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A \'Jell,you are lying on your stomach with a needle

.,
d

c)

li

like that in your back for about half an hour. After the

myelogram I don't recall if he had heaclaches or not. About

25 percent of the patients can have some rather severe

headaches, nausea and vomiting after this -- it is not a

pleasant test to have.

7

8

Q

A

HO~l lon,}was he in Fairfax Hospital?

He was discharged on September 6, 1974 to be

9 readmitted for surgery sometiMe. It is a bit difficult to

10 operate immediately so we had to readmit him later to perform

11 surgery.

1:2

13

14

]5

Q

A

Q

A

"las his sllrgerylater performed?

Yes, on September 10th, 1974.

l"lhatwas done?

A right hemilaminectomy at the L-4, 5 interspace

16 for the removal of herniated disc. In that type of an opera-

17 tion this is the back again, the muscles are -- at least

18 that far back from the spine, even though if you feel your

]D back it feels like you are right up against the bone but you

20 are not allthe muscles are stripped away. A portion of th

21 bone about like this (indicating) is removed and then the

22 nerves and all the spinal nerve roots are retracted to the

2:\ middle and the surgeon goes under with a special instrument

DEO REPORTING
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cleans out this hillf of the disc.1

2 Q

--------------.-.------1
1-4

I
II0\'1 lonq does this operation take?

Anywhere from ono to t\\TOhours depending on the

individual~ back and the indivudal case.

5 Q Howlonq '''as Hr. Maxwell hospitalizeri as. the result

7

of this operation?

A He was ad:r.litted on 9-9-74, surgery was the

I

fOllowini
i

8 day. I am tryin'T to find the exact date. I am having

[) difficulty

10 T'p:
J .• .L.. COU!~T: (Interposing) What are looking for?

11 7". (Continuing) The date of: discharge fro'rr the hospi. L- ::1

12 on the second --

13 BY rm. HOLMES:

14 Q (Interposing) Do you have any idea how long he was

15 in the hospital?

16 A It should be a week to ten days. I really don't

17 have the exact date.

18 Q Whenwas the next time you saw him after the

10 silrgery?

20

21

22

A

Q

A

On 10-15-74.

\'lhat did you find then?

Mynotes say five weeks post-op, right L-4, 5 disc

~:\ surgery, felt goo(l, no fUrther back or leg pain. LmV' back

00'.),- :'- uU DEO REPORTING
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1 tilted to left with some muscle tightness.
~

Motor sensations I
!

were intact. Reflexes were absent in the legs. Straight

leg raisin9 was negative bilaterally. He was to return in

one month. He could start doing a little light ,>{orkand

5 exercise with care.
(i Q \'Jhatkind of light wbrk did you think he could do?

7 A Light things, shuffling papers, something like

8 that. Nothing physical at all.

9 Q Did you advise him to return to the same type work

10 he had been doing before?

11

1~

13

14

1')

Q

A

tiRe GESCHICKTER: I object to the leading question.

THE COURT: Don't lead the witness.

BY HR. HOIJ1ES:

Did you give him any advice as to his work?

Yes. He should refrain from doing any heavy work

16 that would require lifting more than 20 or 25 pounds, that

17 he should not do work that would require long hours of

18 standing or walking for long periods of time.

l!l Q

A

When was the next time you saw Mr. f.1axwell?

Let's see, unless I have missed a visit here, I ha

21 it was 1-9-75.

22 Q At that time did you make a prognosis as to a

2:] permanent injury?
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:3 past. TIe coul•.'! do somethinrrrmch lighter but heavy work was

4 out perManently.

Q Hhat ahout ,.•hat is called a whole body (Usability:

6 did you give him one of those?

7 l\. I would think in total body it would be up to 15

8 percent, 10 to 15 percent would be reasonable ranqe of total

activities that hec'onld not do that is total body but of

10

11

12

13

14

15

16

17

18

]D

20

21

22

low back activities it is 100 percent of doing heavy acti'.rity'

to the lot., hac}:.

HR. GBSCHICKTER: Your.Honor, may we approach the

bench?

THE COURT: You may.

(Wherp.upon,the following bench conference was

held out of'the hearinq of the jury.)

MR. GESCHICKTER: Nowhere in Dr. Bortnick's records

have I seen that he has 100 percent disability -- I would

object to that testimony and ask that it be striken.

(Whereupon, the Court referred to r'locumentsin

the file.)

THE COURT: Objection overruled.

(Whereupon, the bench conference was concluded,
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r---------- ---------------------------------------------------------------'-------_

17

1

3

and tho proceedin'ls cont~inue(l tvithin the hearin~1

of the jur~'.)

ny !tH. TTOr,imS:

Dr. l1ortnick, h.'lVC YOll r-;~C~l :Ir. HaXtvel1since

[) ,J;'lI11.lary 9th, 1975 _date?

Ii

7

8

9

10

110, sir.

1m. H0U1ES: Your !Ionor, if I cOllld hav€! from the

Clerk the m(~<'liGalr~cor ..lr;.

THr' COUR'!': ]\11 right.

11 Q Dr. 31o:rtnick, I a"1goi.ng to give you a group of

12 medi~al bills th.:lt are -- first you ha.ve a bill for your

13 medical services th.'lt YO~l gave to Hr. aaxwell?

15

l(j

17

18

ID

20

A Ycr>.

'}.'! 'E COl'RT: '1'h<1 tis No.3.

(T~e document previously

referreo to was m~rked Plaintif 's

Exhibit No. 3 for identificatio .)

BY I-m. HOIJ1ES:

Is tJ1nt the amount you charged Hr. Maxwell for

21. your treatMent o-!" hin?

22 A Yes, sir.

Is that what you would consLler to he a reasonable

~02 3 DEO REPORTING
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18

1 and proper necessary charge for that work?

3

4

A

Q

Yes, sir.

Tm~ COURT: Plaintiff's Ho. 3.

ilY 1m. HOLMES:

Or. ilortnick, I an going to hand. you three bills

G from Fairfax Hospital. Are these reasonable and necessary

7 charges for the hospitalization that took place for Hr.

8 Haxwell?

9 A The first one is 9-18-74 -- 4-18-74, excuse me --

10 4-22,,:,,74, that is the first hospitalization ,,,henhe had l~;:e

11 initial treatment -- I think that is a proper bill. The

12 second one is Septer-her 4, '74 to September 6, '74. That

13 would be the tiMe for the myelograJ:1. I feel it is a proper

14

15

IG

17

18

19

20

21

22

and necessary bill also and the last one covers the time of

surgery which is 9-9-74 to 9-17-74, that is eight days --

yes, I '''01l1e1 feel that is proper also.

THE COURT: All right, four, five and six.

(The documents previously

referred to were. marked

Plaintiff's Exhibits 4, 5 and 6

for identification.)

BY MIl. HOLMES:

Q Now I submit these bills for x-rays and physical

., OG24.DEO REPORTING
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reasonab1ene"s ilnd nec:essariness?

I '.1011' t l:now if it is fair to

1 exaninations

-----.---- ------------.----------~-~-l
fron Dr. Levin. Hou1d yeu conunent on their I

I
4 ask th.. nortnick to cornJn(~nton those bills.

1m. j:OIJtES: At least to the x-rays as stated in

(; that IJi11, couI, ~ you comment all thClt?

7 'i.'liE lJI'.i'Jru,f,: Yes, that ire;a reasonable cha.rge for

8 thu x-rays.

'ITE COLJ:~tr: r.Phat is Ho. 2, -- the x-rays?

10 ;iR. HOIJms: ':'110 Lottom o~ Ho. 2, Your Honor

11 this next one, Your Honor, is a bill that was --

12 '.i'PJ' C0Uf"I': (Interposing) I \Vil1 call that onc

13 three anll. take th<ltonI'": back.

11 BY rm. 1fOUn:S:

15 Q Dr. Bortnick, I wonder if YOll would inspect these

IG recor.:1s from l";'.:iirfaxHospital. Is this your signature on

17 these and can you tell us whether those are the medical

18 reconls from the hospital?

I!J rfhis one -- the front sheet of the chart, the

~() patient inrornation, his final diagnosis -- cliagnosis at

~1 discharge -- tbir; is my signature. The second one is a

~~ copy -- it is not a copy, it's the emergency room chart, a

2:1 record which I did not sign but I saw and I have a copy of

-_._-----------------------------_._-
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1

-~~'._----------'_..._----------.l
20

it in my rncor<1 a.nd thi::;is a copy of: the aJrnittiuCj note

and the progrnss 0." the first hospHali2ation and of the I
x-rays, tIl.:.;,.lischarcjcsurmnary -- yes, the first hospitaliza- !

tion I signed il}.d so forth.

5 Q Dr. Dortnick, did you prescribe -- Mr. Geschickter,

G do you ",ant to see these?

7 1m.• GESCHICKTEll: I think I agreed to their

8 aJnission.

'I'llE COUHT: i\ll right, these are number Seven.

10

11

12

13

14

15

IG

Q

A.

(7he dOcuMents previously

referred to were marked as

Plaintiff's Exhibit No. 7

for identification.)

BY HR. HOLiiES:

Dr. Bortnick, did you ..prescribe any medications?

I did not put in my records if I did or did not.

17 It is quite likely and I probably prescribed muscle relaxants

18 some type of pain medications. I have no record that I did.

19 Later on in my records though I state to continue the

20 Robaxon which is a muscle relaxant.

21 THE COUl~T: I have admitted those three prescrip-

22 tions without objection -- No.8.
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1

,)

'"'

";)

4

5

6

7 Q

21

('l'hedocuments previously

referred to were marked for

identification as Plaintiff's

Exhibit l'10. 8 and received in

evidence. )

BY HR. HOLl1ES:

Dr. Bortnick, I wonder if you would describe the

8 area from which the disc was removed?

9 A It I S tlleright side between the fourth and fifth

10 lumbar verl:ebrae, that would be -- not the lowest disc £,p?iCe

11 in the 10\1 back but the one just above it. It is just Lelow

12 the belt line on the right side to the right of the cent.er.

13 Q Is this the area in which you found his original

14 complaints?

15 Yes, in the low hack area and'later on it rroved

16 over to the right side.

17 Q Doctor, in your experience as a physician is it

18 medically possible to tell whether a person is allergic to

19 milk by looking at x-rays?

20 A Never in my experience ha'JeI ever heard of anythin

21 like that.

22 Q Have you ever heard of the expression, compression

and wedging?
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---------_. __ .._--_._----_.

1 l~ Ofvlhil t?

;j l\. '1'h(; bilCk itself?

4 Q Yen.

5 1'. You Ci'l.l: have a cor::pressiol~; fracture and wedging of

(j the bone. You C"lnhave a cOT'1pressionof the disc itself but

7 not a term of cornpresnion and He~1ginr~of the lower- back.

8 There coule: be u I'lcdical tr:rm kyphosis or soliosis of a

9 twisting or turning of the back hut not a wedging and

10 conpressiol: of t}-w\-lhole back, no sir.

11 Q Dr. Bortnick, are you faniliar with the life

12 expectancy tables of individuals in th~ State of Virginia?

13

14 that.

Iii

Nl<. GESCHICKTLn:I don't think he has.to go into

THECor.;ET: You don't have to go into that. It is

16 in the Code they will be admitted.

17

18

19

20

21

22

I,m. HOLHI'S: All right.

Tnr co:mT: Nurnter 11.

(The aocument previously

reforred to was marked for

identification as Plaintiff's

Exhillit No. 11 and received

in evidence.)
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1

2

Q

Clwr;s EXMUNATIOIT

n~' nTI. r;ESCHICKTER:

I uill pu';:th,,~sein SOT,1C sort of chronological

4 order so ",e can go through these -- it looks like thesG are

5 duplicates 04 copies?

6

7 Q

Yes.

ny the: ~.,ay, did YOll just happen to have that

8 n;~e(llein your pocket. today, Doctor?

10

11

12

13

A

Q

1\.

Q'

note of

I
\'::rhoasked you to hrinq it?

Hr. Holmes.

Doctor, drrnlin<Jyour attention to the origimll

the emergency room as far as history is concerned,

14

15

what history was obtained from the patient in the emergency

room?

16 1\. Hell, the emergency room clerk or the doctor or --

17

18

ID

20

21

22

are you tal)~ing about this record?

Q Ye!'>,sir.

1\. This is not my record.

Q I understand that.

A (Continuing) Coughed this morning while in shower.

Q He said he coughed while showering?

A Yes.
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1 Q

24

And what did Hr. Maxwell tell you with regard to

2 history?

3 I have down there, 32 year 01(1, l'lhitemale,

4 twisted in sh()\.,er,hurt low back -- had back manipulation

5 pain rrl1lchworse. That is what I ''lastold.

7 shower?

6

8

Q

A

DiJ. Hr. Haxwel1 tell you how he twisted in the

!
!Jo, he was in considerable pain and I really wasn't

9 trying to go into it too far at that time.

10 Q ~id you ever discuss 'vith hir.lhmv he t,,7istedin the,

11 shower ..that morning?

12

13

A

Q

I have no record of going into that twist.

other than your notes and your file, do you have

14 any independer.t recollection of the conversation with Mr.

15 Maxwell?

16 A We just talked about the manipulation and so

17 forth.

18 Q You indicated that you felt a manipulation which

19 his knee was bent up to his chest could be a precipitating

20 factor in a disc problem?

21

22

A

Q

Yes, sir.

Exactly what manipulation was described to you by
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1 He was bent up ei tIler on his back -- I thin)~ more

2 on his side and pressed up in this sort of pretzel type

3 position •. There Has another where he was lying, I think he

4 was in a prone position and pushe:} that way, that is not the

5 one thn t I '-/ouLi thinl: would he the vi tal problem. I think

G it is the othur one a refraction injury.

7 Q CauL: you please describe for me in detail ho\-,

8 Hr. Haxwell said that pretzel proceUure was performed on

!J him?

10 A It has been SOFleti!""1esince we had that in det-:,.il.

11 This bendinq, t.his severe flexion is really the outstandinq

12 significant i.)orti.on of it t!Vlt I recall.

13

14

15

Q

Q

Do you have that any'vhere in your notes?

NO, I do not.

So other than your recallinry that Hr. ~.1a:-mell

16 told you he was put in that position, his knee against his

17 chest, do you have any other knowledge of ,,,hat procedure was

18 perforr'led on him?

10

20 Q

'fhat is correct.

You inlIicClte<l that t>1r.~1Clxwelldescribed another

,21 procef.lure that ,,,as performed on him?

22 A

Q

Yes.

What.was that?
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1

26

He was laying -- I don't recall which way and a

2 portion of the middle of the table was moved and he was

3 pressed down upon.

4 Q I don't knO\'labout the 1;vlies and gentlemen of the

A

Q

bearing on --

5

6

7

8

9

10

11

12

jury, I don't know the di fference in ho\".he caul,"].be laying?

On his stomach or on his hack. I
All right, either ,my ,mulrl not have any Si~nificanf

I
(Interposing) It would add insult to injury but I I

don't think that 'vould be in my opinion the one that really i

opens up tr;€ space and pulls this thing \'ddely open so a disc

can pop out.

";

13 Q l'Jhatkind of force has to be applied to you when .,

14 you are in this pretzel shape in order to really cause a

15 disc to herniate?

16 I cannot give you pounds per square inch but how

17 he describedit as a significant, heavy force -- it is some-

18 thing that is not a tap. It is a hard push. It will vary

19

20

from individual to individual but'a very significant hard

push as he describe~.

21 Q
'.What I am trying to get at sir, is what he describ

22 to you as the fOLce that was applied?

A lIe said it was a severe force, a very hard force.
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1

2

Q Did he say if it was enoufJh to cause hin pain

when it was done?

1
I

3

4 not.

I dun' t kno,"' ~"hether he ur,ed that exact word or

5

6

Q Yor, 1:nm-, Uhil t I mean?

Yes, it was a startlin<} type thing. It was a

7 startling, heavy, forcef\tl I don't know ".'hethcr tr) say

8 the; wonl painJ:lll or not -- it ""as a good hard force.

9

10 it?

11

12

Q

0.

Houlrl you expect any pain to he associated "litli

I \7011.:!.

Expressly ",Olll,JY("~le:cpect nny pF.d.n in the area

13 involved?

14

15

1\

Q

Yes, I 'o1Ould,it is possible that he said that.

Honestly, I am not argllinrr with you about that --

16 what I am trying to get at -- I an not tryinc; to test your

17 memoryas to ~.,hat r-tr. rtaX\..•ell said in any ~'Tay, shape or

18 forril -- what I am askinrr you reillly is if when the disc

19 herniated YO'l would expect pain in that area?

20

21

22

1\

7\

Q

Yes, I woul~ expect pain in the area.

At th~ time of. the manipulation?

Yes.

On the 18th, you indicated there were x-rays taken?
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1

Q

Yes, sir.

Are you certain of that; I don't have that, you

3 have an x-ray rcpor~ her.e?

4
It is in the recorl'lsthat \vere given to me on the

5 first adMission I have it in the report there.

6

7

8

Q

A

Q

Vlh.:-..tl'laSthe date of the x-ray?

.1-18-74.

Is that the date that is put on there, the date

9 it is taken?

10

11

A

o

Usually.
Th~ ~c-ray report incH cates there was sOJY!e

12 narrowing at the L-4, 5 space?

13

14

15

A

Q

A

Yes.

Th"t some other test would have to be clone?

It woul(l require more definitive evaluation

16 they are suggesting a myelograM but not in so many words.

17 Q You treated Mr. Haxwell for that four days in the

18 hospi tal, hO\'1?

19

20

A

Q

Bedrest, traction ancl muscle relaxants.

On the fourth day, what ,,,ashis condition, as

21 compared to the ti~e he was admitted?

22 A

Q

He was impro'red.
Do you have anyway of. describing to us what that
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1 means?

'';''he .lJ.:liu :.lll,.; so forth dininisheJ but he was never

Q .'.t tll", ;.;im..:.:he: left tlw hosl.1ital on th~ lUth, did

:> you onler' h,~drcf3l.. .:.t~ home, <li! you or(ler that, what tlid you

G orJer?

7 I'. r.i.'lli.s \10 .•1.: be Zron ner'Klry, but basiclily to take

8 i:: ea.sy, don't lift.:. ;:my';:hinJ heavy an,1 to use the r.luscle

[) relaxants 'vltiC!l I Liss,m9 I p)~escribe:l because the next visit

lQ I saic1 to continuo t1iem, just continual, the treatment it! t~l\:;

11 usual fashion.

Q ':hen :'nu say n!)t to li ft or do anything heavy,

13 ,.,hat activ.i.ti~s cO'll'! h,'~ en~Fl'J'0 in at home, Or after he

]4 left the hospital?

15 It i;:; casier to say '.,hat he couldn't do than what

16 he cO~llc1d(). He c(l11L1n't :.10any heavy lifting or long

17 ''1alking like a lot of stairs, heavy :lctivities s'lch as

18 gning ont to pla~1qolf., rli'J cUtches and so on.

I l

19

20

21

22

Q

Q

Could he drive a car?

C01l1r~ he si t at a desk?

Yes.

Coulcl he move arounr.1 in the apartment and in the

0035:EO REPORTING
931.3434



30

1 neighborhood for instance?

2

3 Q

Yes. I would think so.

Then the next time you saw Hr. 11axwel1was on the

4 14th of Hay, is that correct?

5

6

Yes.

~t th~t time he indicated to you he had been doing

7 some of the heavy work?

8 I don't have here (indicating) that he had been

9 doinq heavy \'lork. He said he had been working, hmtever --

10 in other wor<1s, I told him not to dnd however he had bec.!

11 working anyvay and he had had some pain in his back.

12

13

14

15

16

Q

1\

Q

work?

17ha t kine;of work ,\-las he doing?

I didn't put dO\m ,.,hatkinrtof work he was doing.

Dut you felt it was all right for him to do light

HR. JIOLHES: I ohject to that question, Your Honor.

17

18

He is putting words in his mouth.

THE COURT: It's proper cross examination.

Hl

20

21

A

Q

(Contlinuing)I think he could do light things.

I3Y HR. GESCHICKTER:

So your notes would indicate that he had been

22 doing something more than you had suggested?

23 A I may have sugg~sted not to go back to work at all,
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11

1 that i;,; \/h,1 ': I ;,1:1:; '/ell h.lve slllJ{Jest~;,l. Hm'lever if he had

:3 gone hack :~()Hod:, hr: nay h<1ve lJonc hacJ: to \'lorkagainst my

:3 advic~ C'ltlll •

Q .k) you know ,"h:l t "'lork he Has doing other tllan

;) movin9 the '::q',l,1.pmen-',: i1round?

G

7

9

10 Q

:10, I.1Ll~:'t docur1cnt vlhat Nor): he \'1as doing.

Is th('!r~ anythincr in ~tou~ records that incUcat0.

11

12

13

14

15

16

you told hin n01: to ,""ork at all?

7\ '":'h'" j,.,plication ir.; thr.,.(~, h',lt not to work but

whc~TerI ~~c this, how~v~r he had been working, that implies

to me that I prohahly tol.' hiM not to do any work. I can't

say that I told him that bec""u~c I h."1."enot nocumented it

unfortunately.

17 () On your ex:u"ination or: the 14th of '1ay, 1974, you

18

ID

20

21

say the straight leg test is negative. What is a negative

straight lG~ r~isinq test indicative of?'

:Let me .explain as the nerves come out of the back

they COT,earonn:1 this way. If a disc is pushing into them

markerUy, a rrrnat deal of pressure, that is as you lift the

leg you stretch the nerve arounn the disc ann it causes pain.
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1

"-'~l
In this in:, [>"ll1/~G the strniC]ht Icc] rais:i.n'1 tes t was negative I

3 so tlnt wo,d' in,Hc"lte one 0:' hm t1lin<Js, the disc \\Tas not

;3 at th,",t til:! sever.:: or that the Jise \'Ja!> herniilting centrally:
I

4, in the mirl:1L~'::Jf t~\.~SpL1,:' an.l no'.: catchin(J the nervee; as

6 ,') YO;l ewcntaCllly when you operated foun'1 the

7 herniation ~n the ciqht 3ide?

9 Q So y()~\ \<loul.Tha'm e;~;:)ecteJ t~1at to elicit some

10 response on yc)' I)'" straicrht Ie!] rc'1ising test --

on the right sL~c, I \lenll h:lve.

" (IntQrposing) If the disc ha(l been \',ell out11

12

13

prcssih0

I
So your straight leg raising test on the 14th wOUldj

14 indicate t:-.ilt it vas not pressing on the right side -- tll.e

15 side ,;,hieh you (~',cntuilily found the herniation on?

IG

17 side.

18

1\ I \'l()\lld !>aynot s:i..CJnificantly pressing on that

You state th~:;re that Y"u did give a prescription

19

20

of :1.o}mxonon th8 11th?

21
() You say you told him to lose weirrht, what was the

22 significance of thAt?

7\ To try and take any excess pressure off of his back.
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1

time?

() n" YO;.lt"t'H":i'\11 a::ythinrr abo"t his weight at the

33

3 .7\

damage froT!1 thi~ h-::trrl:: in:jl.lry, ''I1h,1.tdo you mean by that?

7 ,,", I (lLl~,,-!- fin!l ilny loss of strengt.h or sens<lt.ion

8

9

10

11

at thnt tir~. Th0re were no neurolo~icnl chang0s. The

reflexes in t.h:: l0() Df"'inr nb~f"'nt COllIe he (l natur<ll thing

may hi'lve been 4u~t the ",'ay he "m~ hl~ilt.

12 Q fo ym;r t~sts C.1idL't indicatE: anythinq significant

13 as far as a h~rniate1 ~isc at that t1r~?

14. A !'.t. tl~at ti';(' i t (~id not show any significant

15 herniated (Usc.

16 Q By the way, if I recall correctly an(~ you can

17

18

19

correct me if I am ,,-roncr, your notes after the op(~-r.ation,

the two examinations indicate that the reflex is still

absent in his legs?

20

21

A

Q

Yes.

. WOt'i1 ..~ you normally expect that after disc surgery

22 or does that mean that he probably never had it?

A If a reflex is absent prior to disc s,llrgery, becaus

DEO REPORTING
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1 of the disc, it most commonly does not return.
2

3 1974?

Q You sa\~Mr. Uaxwell again on the 16th day of August,

4

[)

G

A

Q

A

August 12, I have my records
I

(Interpos~ng) I'm sorry, he called on August l6th.1
Yes, he had -- I had seen him the 12th. At that

7 time he did have a lot o.fchanges. liewas getting tilted
8 over and I told him to call to see how he was doing with
D complete bedrest at home.

10 Q All right. On August 12th when you saw him and

11 he was tilted over, what is the significance of that?

12 A The significanoe is that the disc is now starting

13

14

15

16

17

18

H)

20

21

to push out a little bit further hitting those nerve. roots

coming out of the spine causIng more pain, more spasm~ of

the muscles which will cause tilting. It is interesting
frequently the patient will tilt away from the side the
disc is herniated. In other words, he is tilting to the left
and the disc is coming out the, to the back, to try to open
the space.up to give that nerve a little bit more room

trying to get away" from the pressure of the disc pushing on
tlEnerve.

Q

A

Is this noticeable to a lay observer, the tilt?

If you looked at him from the back with his clothes

O0,1 .• pEO REPORTING
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1 off, you could certainly see it.
'2

3

Q

A

I am asking you about Mr. Maxwell?

I don't remember, I examined him with his clothes
4: off obviously. He did have a tilt which he didn't have
[) before.

G Q Then he called on the 16th and said he was still
7 not getting total bedrest?

8 A Yeh and he had not done it as well as he thought
9 he should have and he wanted to try some more. He called

10

11

12

13

'14

back at my request. He was not getting total bedrest which

I wanted. I don't recall exactly how much he was or wasn't

but he wasn't doing as much as I wanted. He told me he was
standing straighter and that he wanted to try more bedrest
at home.

15 Q By the way, going back to the 12th, on the 12th
IG

17

in the first paragraph you say he has been unable to do
any heavy activities?

18

1!J

A

Q

Right.

So that would indicate that on the 12th was the
20 first time as opposed to the note we have before we were
21 trying to decide if.he was doing heavy work __
2~ A (Interposing) It would indicate that he had tried
2:1 at least once.,

DEO REPORTING
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1

3

4

Q

A

Q

A

To do heavy work?

Heavy .activity.
What do you mean by heavy activity?
Anything from trying to mow the lawn to picking

36

5 up a case of milk. Probably I questioned him abOut many of

6 his activities.

Yes, sir.

9

10

11

12

13

14

Q

A

work.
Q

A
Q

A

Q

Anything more than 25 or 30 pounds?

I would think so, yes. i

NOW, finally YOU did do the myelogram andoperationr

I,
You indicated that after the operation he was

15

16

17

discharged as improved. I assume that you expect -- that
was on September 17th. I assume that he would still have
some pain fro~ the operation itself?

18

IH

20

:!1

A

Q

disc?

A

Yes.

You mean improved from the.symptoms of a herniated

Correct. The particular pain in the leg, the

22.,'
pain he came in for -- the patient goes out with a different
kind of pain. He doesn't have the pain for which he is

- ..004Z DEO REPORTING
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1 operated, that is taken care of. He has a surgical pain

2 and soreness in the back.

3 o Did Mr. Maxwell ever complain of radicular ..

4 pain in the leg?

5 A It was going away to the right side of the back.

6 I don't recall it going all the way down his leg. I
7 testified that it moved into the right area of the back

S radiating away from the spine - this type pain was gone
9 but in the center where the incision was, that certainly

10 was sore.

11 o Is it true that you didn't see Mr. Maxwell again

12 until January 9th of 1975?

13 A No, I saw him five weeks.after surgery, 10-15-=74,,,

14

15

five weeks post-op, right L-4, 5 disc surgery. Feels good,

no further back or leg pain.

16 o Mr. Maxwell told you on october 15th, 1974 that

17 he felt good?

18

19

20

21

22

A Yes.

0 That he had no back pain at all?

A That is what he said.

0 Did you do anexarnination of him at that time?

A Yes; his low back was still tilted a little bit

to the left with some muscle tightness that had not fully

- ..0043
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1 resolved. Motor sensations were intact. Reflexes were

~ still absent in his legs. The straight leg raising test

3 was negative bilaterally. I said'he could return in one

4, month and maybe could start doinq some light work and like

5

G

7

8

9

10 Low back no longer tilted. Hotor sensation intact. Reflexes

11 absent in legs. Straight leg raising test negative. So his '

12 only complaint was that he was tiring after walking, that

13 his back and legs were tirinq.

14

15 him?

16

17

Q

A

Q

Did he tell YOll how much walking it took to tire

He may have. I didn't put it down on here.

Again in January of 1975, Mr. Maxwell said he

18

19

20

21

,...;"

had no pain? ~;:.

A -That is correct.

Q Do you think you would put that -- your notes
:~~

are accurate? f:'

22 A

Q

Yes.

Doctor, one last thing in your notes, again I think

- ~00). l.pEO REPORTING
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1 this is after the January -- yes, I'm sorry, this is after

~ the January visit in a typed note siqned by you?

A

Q

A

Yes.

Would you state your prognosis?

The patient in my opinion will have a 15 percent

6 partial permanent impairment in the low back.

7

8

9

Q

A

Q

Of his low back?

Yes.

So you felt he would have a 15 percent partial

10 permanent impairment in the function of his low back?

11

12

13

A

Q

A

That is right.

What does that mean, Doctor?

That means that the 15 percent of the low back, if I
14 you want to try and get it down to figures, 15 .percent --

15 that portion of his law back activity -- impaired means

16 activity that he cannot do. The activity of heavy work.

17 That 15 percent of the low back activity -- the activity

18 ,that he can't do, that is what that basically means.

If) Q Maybe I misunderstood you. Before you said some-

20 thinq about 100 percent disability?
21. A Right -- that's a 15 -percent impairment disables

22 him from doinq h~avy activities 100 percent.

Q Heavy activities?

O
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1

2

3

4

A

Q

A

Q

Yes.

Such as what?
Such as heavy lifting.
When he had the disc still you said 15 to 30

40

5 pounds, what do you say now?

6 A I would now say not~ertainly not much more than

7 that.

8

9

Q

A

Anything else he can't do?
All specifics of heavy things, long periods of

10

11

walking, long periods of standing, these things will weigh

down on the low back.

12

13

14

now

Q

A

For instance when you say long period of wa~ing

(Interposing) Standing on his feet for an hour,

15 two or three, he is going to hurt.

16

17

18

19

Q

A

Q

A

Where?
In the low back.
How about walking?
It is difficult to give you an exact point, several

20 blocks, several miles, it's hard for me to tell you where the
21 cutoff point is. Walking for long periods of time, an hour

22 or two will be uncomfortable.

Q For an hour or two?

DEO REPORTING
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1

2 Q

41A

It is hard to tell you how far or how long, it's
('Interposing) Let me ask you this. 00 .•9 it

3 depend on the condition to some extent of tb~individual,

4 of the physical condltion they are in a~ far as their musculaf

5 condition in general and supportive structures of the low baC~?
6 A TO some degree but n~t to a -- I would say a mild

7 degree.

8

9

10

11

MR. GESCHICKTI~R: I have no iurther questions.

THE GOURT: Any redirect?

MR~ HOLMES: NO, Your Honor, that is 311 I have.

(witness excuSed.)

16 testified

Whereupon,12

13

14

15

17

18

19

20

21

22

23

/

and,

Q

A

Q

A

EILEEN MAXWELL,

as a witness by and on behalf of

BY. MR.

Would you

Eileen
address?

Drive, Apartment

DEO REPORTING
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1

3

4

5

6

l\.

does say th'1t

~m.

---_._---_._-_ ..._------------------

he C\cts,the Way he

questions.

redirect.

YO!.lMay be cxcnsed.

(Nitness

7

8

9

10

11

12

rm. HOT}1F,S: Your Honor., at this time may I

appro~ch t~e hench?

TP:P. COnRT: Yon May.

(Wh0.reupt:m,th~ f'ollm.ling bench conference

"las held out 0~ the hearinq of the jury.)

rm.. IIOIJ1ES: Your Honor, Dr. Levin who is the

13 expert witness is to be here at 3:30. I would like at this

14 point to discuss ,.lith you il hypothetical question I am going

15 to give to the doctor

16

17 recess.

TIT CotFtT: (l: nterposing) Let's take a few minutes

18 (Hhercupon, a brief recess. was taken.)

19 I'm. GESCHICKTER:If it please the Court, as far as

20 the question is concerned, I don't kno\'liwhat Dr. Levin's

21 qualifications are. I know he is an ,orthopedic surgeon.

22 I don't know if he is a chiropractor.

HR. 1l0LHES: Your Honor, I will establish that. If

" .0048
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1 you want me to represent right lV)W \7h.'1t he is,
~

I will be ." I
2 glad to (10 t:l1i\t.

3

4

,,":T: CO:.:;~'.;:':Go ahuad.

Ti~. nOLJ'-n~s: He is an orthopedic surgeon. He is

5 an expert in the art of manipulat.ion. He ha.s stLldied it

() thousands of hO:lrs. He h:1.sna,1e speechs, given talks and

7 he has done tlwr-:e hack Maneuvers on thousands of patients.

8 He has talked to chiropractors. He has given lectur.es. He

9 has t",lked to his p:\til:;mts and ho will testify that what he

10 does is the sane thin'J chiropractors do.

11 Im.~;ESCHICKTEn: Fi:::-st of all, Your Honor, I \lOuld

12 object to lJr. Levin saying the follmlinrr conduct of

13 1m. HOL:l:CS: (Interposing) On that score, Your

14 Honor, I have a r.teMoranc1unprepared about his .acceptability

15 as an expert witness.

16 THECmJ~~T: You object to the form of the

17 question, 'Ir. Geschickter?

18 rn. GESCHICKTER:Yes, sir. As far as the form of

19 the question i tsel f is concern.!~d, Your Honor, Mr. Holmes aske

20 about the manipulttion and then 11r. Holmes. includes in his

21 hypothetical question the fact that a disc was removed. I

22 think the hypothetical question is framed in such as way as

to asJ,: Dr. Levin as to whether or not he has an opinion as to

DEO REPORTING
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removed I don't thin!: has anythin!'~ to do ",ith the manip'.11a-

1

(i

7

8

whether til" condnc~-o-'- th~ averaq-..-c-------h-e-s-n-y-.-<;-t-h-e-,-a--v'-e-r-a-q-e~~-I
practltioner in the fi.eld of. Manipulative therapy in

Northorn Virqini" a]1'1 I don't kno,",~;.rhatthat is and then

he describc:s hOHhe nanipulated; the fact he had a disc

!

i
tion, ,whether H is accf"'ptablo to manipulaters in Northern I

1.•mproper I,'Virginia an~ for that reason I think the question is ~
I

I think if thc: question is put to the noctor at all, it

9 5houl.~ he phrasccl an to Tl'lanipu1.:1tion. The fact that a <Usc

10

11

12

13

J4

15

16

17

18

19

20

2l

22

was later renoved might or mi'1ht not have any significance

and I don't sec how it Ghould be included in this questior:.
,

That is one problem alHl the secoll<1prohle!1 I have, the use

of tIl(': phrrlseol00Y, averaqe practitioner of manipulative

therapy in Northern Virginia. Dr. HcCaffrey is a chiropractor

and I don't know \-rho else does manipulations besides I
chiropractors but certainly I don't think he shoulc1 be held

to any other stal,dar'l other than the ones the State of

Virginia r0'TuirAs of him in or~er to be a chiropractor.

The ihstruction says people in like practice, medical men

in like practice. is the way the instruction of the law reads,

Your lIonor. Again \.,l1at the law snys is a chiropractor, a

poditrist or doccor are held to the standards of people in

their profession in the community.

.. ,005U DEO REPORTING
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1

3

4

5

G

7

8

9

10

11

12

13

14

15

IG

17

18

19

20

21

22

.!

GO
TIT counT: T1'10things thn t Norry me are, is

this doctor ~roin,.!to say the thinlJs that \.mre wrong with

the treatment IJY the c1efen(lilnt was the pushinq of his knee

up to the chest?

1m. Gr::SCHICFTFH:If i~: plPrlse the Court, as far

as this qUClst::;.onis concerned I was hoping to get to that

on a motion to strike. I don't J:nm'li ~ Dr. Levin is even

prepared to n."!c1rer:s hiMself to that question or not.

'l'Ir C0::]~T: This q~les~ion does not cover the facts

in this caSE.

IE~. HOLilES: Your Honor, Dr. Levin will testify

there is a reIn tioriship bet\<!cen~lhat happened and the

herniated rHsc. I h,,.,,o a report that says that.

THLCOUR':': You mcan he is goinn- to contri'ldict

Dr. Bortnick?

Im. HOLl'ms: Dr. Bortnick said he felt the disc

\'las herniated ''lith that manipulation. Dr. llortnick was

clear though that he was not certain as to what was done

and wh~the real causation was.

THE COURT: (Interposing) I'm sorry, Hr. HOlmes,

but you asked him the question as to whether or not within

the realm of medical certainty he had an opinion as to the

cause of. this treatment with the injury ann he said yes he

DEO REPORTING....~0051 931.3434
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1 did and you said what is it and he sain, I thought -- and

2 I was surprised. I don't know if you were but he said, the

3 cause of this injury was theknee,pushinry the knee up to the

4 chest.

5 r.m. HOr.J'lES:I.think he said, Your Honor, the cause

6 was the manipulation.

7
THE COURTs Well whatever the manipulation was --

8 the ,manipulation he was talking about was pushing the knee

9 up to the chest.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

tm. HOIJ1ES: But he also said had "added insult

to injury." He\'las'n'texactly prepared to pin himself down on

it.

THE COURT: Anyway, I don't think your question is

proper in view of.the testimony today.
MR. HOUlESs Well, Your Honor, Dr. Levin is prepare

to go into the question of causa,tipn. He is an expert in

orthopedic surgery.
THE COURT: If he does, then you will have another

thing. You will have two doctors contradicting one another -

come back in ten minutes.

* * * * * * * * * * * :* * * * * * * * * * *
(Testimony of Dr. Steven Levin.> ~
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

(Whereupon, at 3:30 p.m., the trial was

concluded. )

62
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;

BY MR. HOLMES:

DIRECT EXAMINATION

DR. STEPHEN LEVIN,
Whereupon,

Could you state what specialty or specialties you

Stephen Levin.

I'm an orthopedic surgeon.

Dr. Levin, what is your occupation?

Doctor, would you state your name, please?

Q Are there any other medical skills with which you'

A Well, orthopedic surgery is the study of bones

q} l-.:'hatdo you.mean by manipulative techniques?

A This is the application of force to join,!:s. My

concept of it is to restore motion in these joints.

Q Dr. Levin, how long have you been practicing

"

A Yes, sir, part of that skill is the use of ~
"'J .

manipulative techniques in treating mUscular trouble disorder •

Q

'A

Q

A

Q

have?

are acquainted?

testified as follows:

and joints, and the muscular skeletal system.

and after having been first duly sworn, was examined and

was called as a witness by and on behalf of the plaintiff,

1.
2

:. 3

•.- 4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
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I ,

I
;
I

A Yes.

medicine?

A In Alexandria. -

I anialso a member of the

-~I am Board certified. "in orthopedic surgery,
".; - .,:. '.

North American Academy of Manipulative Medicine.
Q What is the North American Academy of Manipulative

Q Have you maintained an office in Alexandria all of

A My present office is located at 5021 Seminary Road,

College of-Orthopedic Surgeons.

Q Where is that located?

Q What degrees 00 you hold as a doctor, in terms of

Q Where?

A A little over ten years, now, sir.

and a.fellow of the American College of Surgeons and America
~4

at that time.

Pennsylvania, which I did my intensive study in manipulation
including a year at graduate school at the University of

I have four years of special training in orthopedic surgery,

A I am a graduate of medical school, which gives me

an M.D. degree, then took a year of internship training.

spoke of?

both orthopedic surgery and the manipulative art that you

Alexandria, Virginia.

that ten years?

1

2

:. 3

•. 4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
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Medicine?
A This is the group of physicians from the United

States and Canada, who treat the disorders of the muscular,

,
I'
I --

i

skeletal system, using the manipulative techniques.
Q Are these individuals all M.D.'s?

A They are now all M.D.'s, yes, sir. They have

varied backgrounds, including several who were chiropractors
at one time, and several who have been osteopaths.

Q Have you spoken to these chiropractors in this

organization?
A Yes.

MR. GESCHICKTER: I object, your honor. I don't

•
see 'howDr. Levin,speaking to the chiropractors would be

relevant in this proceeding.
THE COURT: I will let.him answer the question.
THE ~~TNESS: Yes, sir, I have discussed

manipulative techniques with the chiropractors who are now

in this group.
THE COURT:

~
In what group'?.

BY MR. HOLMES:

O0
DEOREPORTING. - 56 931.3434
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I
I

\

,,

..,

The North American Academy of

How many times have you talked with them?,

THE WITNESS:

Q

;..)

Manipulative Medicine.



the chiropractors.

A Yes. sir. I have.

we're discussing. and what relevance

the techniques they use?

Your honor, if it please the

,~
We discussed' manipulative

(Interposing), 1will let him go

This is a teaching, training program we have ••

That would fall exactly in the realm of hearsay.

THE WITNESS:

THE COURT:

MR. GESCHICKTER:
Q What did you find?

techn!.t1ues•

objection.

As a matter'of fact. we're having another one in Virginia

Q Do you compare the techniques that you use with

ahead and answer the question, and I'll overrule the

in the Fall of -- which I will be teaching some courses; and
Iwe dIscussed and reviewed some different manipulative

told'him.
And secondly. on the grounds. we don't know what procedures

it is hearsay. what these chiropractors mayor may not have

being put to Dr. Levin, on the ground. first of all, 1 think

court. 1would object to this category of questions that is

li~1

A 1 waa at a three day meeting in Toronto, Canada, I
in the Fall of this year. 1 spent several hours discussing

various aspects of it with members of the group. including

1

2

.
3..

;;. .
•. 4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
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Q Have you had any other contact with chiropractors .I
!

BY MR. HOLMES:

techniques are either the same or very similar.

A No, sir, not directly.

.~.

t
I.

,; -.

I will overrule the

Again, your honor, I am going

When I have used manipulative

I don't know for sure where this is

Overall, our teaching, our manipulative

Have you treated your patients with manipulative

THE WITNESS:

BY MR. HOLMES:

THE COURT:

MR. GESCHICKTER:

:)
Q

.A Yes.
techniques in the low back?

A Yes, I have talked to patients many times.

Q Have you talked to your patients about it?

Q What have you discussed with them?

techniques on these patients, they have said, my techniques
THE COURT: (Interposing) I don't want to know

J!
what the patients say. It is pure hearsay.

Objection.

hoping we will get someplace.

leading, but I'm going to let him go ahead, Mr. Geschickter,

to object on the grounds of relevancy and hearsay.

or chiropractic medicine?

techniques.1

2

3

4

~

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
.. 2:3
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\
I

at least half of them.

these methods on1

Q How many times 1

It Is a theoretical concep
It's the primary concept of why

I want to ask a question first.

Probably clos~r to -- since training, it

Are you saying the techniques are similar?
I am saying the techniques are similar or identica

BY MR. HOLMES:

WE WITNESS:

mE COURT:

A

Q

.~
than the exact manipulative technique.

A, I see on an average of twenty patients a day,

I am saying the reason why a chiropra~tor manipulates goes 0

A Innumerable times, I have been using the technique

Q How many patients would you say you have used

Q Doctor, are you familiar with the average amount

you're doing what you're doing.
of a -- the purpose that manipulations are performed, rather

medicine and manipulative medicine?

What difference is there, if any, between chiropractic

Northern Virginia of manipulative medicine?

of skill and knowledge of the average practitioner in

four days a week, and use some manipulative technique on

is probably about twelve years, now.
over ten years.

1

2

~ - ~
•. 4

5

6

7

8

9

10

11

12

13

14

15_

16.

17

18

19

20

21

22

23
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identical.

should b~ asked to address himself to chiropractors.

A 1 have an understanding of what they do, yes, sir.

in manipulative medicine.

I am not interested

First of all, Dr. Levin

Mr. Holmes is asking chiropract rs

If it please the court, 11m

May we approach the l:.ench,your hono ?

That is right.

(Interposing)

THE COURT:

THE COURT:

MR. GESCHICKTER:

MR. GESCHICKTER:

MR. HOLt-tES:

A Are you including chiropractors?

Virginia?

Q Are you familiar with the amount of skill of the

A .The physical techniques, in my opinion, are

Q Are you familiar with the amount of care ordinariliJ

average practitioner of manipulative medicine in Northern

Q Yes, sir.

or - .;'},.

chiropractor, or individual practicing manipulative techniques?

going to object to that question.

i
l4-~

r

a completely different theory than on why a medical Physicianj

would manipulate. I

Q What about the actual, physical motions themselves?!
I

• exercised by the average general practitioner, that is

1

~

:,. _3..
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field in Northern Virginia.

was obviously negligence.

There are -some exceptions to this rule.

has read the memorandum I left with him on this question,

\

No, I have not.

We're not trying chiropractic

Right before the recess, yo~r honor.

---------------15 -~
!

IYour honor, I would ask if the court i

I
l
;

Ask him if he is familiar with the

~bat I am saying, he has to be able

(Interposing)

When did you give it to me?

TIlE COURT:

THE COURT:

THE COURT:

MR. HOLHES:

MR. HOLMES:

MR. HOLMES:

that is, the care exercised by persons in that

. (Whereupon, the following bench conference was

held out of the hearing of the jury.)

there are

to answer the question, that he is familiar with the

trial !,s the physical activity that V.'as involved, and there

standard of care and skill that is exercised by the average

medicine. \.ole're trying what this man did to my c1f.cnt's

back, and is it -- we're not trying the science of
:i,::..

chiropractic medicine. That is not on trial. What is on

field

standard of care exercised by people in the chiropractor

because there are some exceptions in Virginia cases, and

t.Jhereis it?
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member of the chiropractic field in this area.

MR. GESCHICKTER:
foundation be laid.

And then I would ask that

,
I

16-+
i
I

!
!
i

MR. HOLMES: 1 have done that, your honor.
,

(Whereupon, the bench conference was concluded, and!

the proceedings continued within the hearing of the jury )

BY MR. HOLMES:

Q Are you familiar with the amount of care

ordinarily -- the standard of care, the amount of care and

skill ordinarily exercised 'by the average practitioner of

chiropractic medicine in Northern Virginia?

A I'm not sure how to answer the question.

\ THE COURT: You have to know how to answer it.

THE WITNESS: I am famil iar with the manipulative

techniques.
111E COURT: That is not the question. The

question is of the practice of chiropractic medicine, if

I'm using the right term, in Northern Virginia.

THE WITNESS: I would have to separate the

manipulative end of it from the other ends that they use.
:., )

They use other modalities that I am not familiar with. I

can testify to the manipulative treatments that they use.

I am not -- I don't follow the theories they use for other

OEO REPORTING. 006~ 931.3434



I

17~1
I

BY MR. GESCHICKTER:

CROSS EXAMINATION

with the other modalities of treatments thp.t they use.

have knowledge of the standard of care required of the

Yes, your honor.

Do you want to ask him some questions,THE COURT:

MR. GESCHICKTER:

Q Dr. Levin, what is the basis for your saying you

practitioners of chiropractic medicine here in Northern

Mr. Geschickter?

skill used, when they are using manipulative techniques.

1 feel 1 am qualified to say that 1 am familiar with the

familiar with the manipulative techniques. 1 am not familiar

treatment, or for that matter, manipulation. But I am1

2

:. . 3_
•. 4

5

6

7

8

9

10

11

12

13

14

15

Virginia?

A I have discussed chiropractic medicine in great

16 . detail with several doctors who are also chiropractors.

17 The schools of chiropracty are primarily in the midwest,

18 Iowa and Illinois. The Parma School is a national

19

20

chiropractic school. .They, themselves, have different

moda1fties of treatment, besides this manipulative
21 technique ~ 'But I have discussed in great detail -- and

22 these are national-type standards. lam also familiar with

patients, of mine who have been under chiropractic care and
'.,
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BY MR. GESCHICKTER:

I am familiar with what has been done to them.

A No, sir.

A No, sir.

I object to those

I object to that question, your

(Interposing)

THE WITNESS: I know they are required to pass

THE COURT: I don't know until I hear his answer.

MR. HOLMES:

MR. HOLMES:

That is not relevant.

Q Are you, again, familiar with

A I am not familiar with those regulations~

Q Doctor, do you know what training in chiropractic

Q Do you know what those requirements 2re?

honor.

have had manipulative techniques utilized in this area, and

medicine in Northern Virginia?

they have become licensed in the state of Virginia?

.,

certifying requirements of the state.

medicine, that chiropractic doctors are forced to take after

Q Are you familiar, doctor, with whether or not
5-

practitioners of chiropractic medicin~ are forced to be

certified, recertified at regular intervals?
'l-•• ~. • .

1
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'(

its uembers?
A I do not, sir.

A No, sir, I have not.

chiropractors? "

lq.~
I

I
I
iObjection overruled.

This has nothing to do with the standards in

No, sir.

Have you ever attended any of the meetings?

I have heard there is an association for

What do you mean, you understand?

I understand there is, sir.

BY MR. GESCHICKTER:

mE COURT:

Q

A

Q

A

A

medicine in any of these chiropractic schools you mentioned?

Q Do you know the terminology normally applied to

Q Do you know if it holds seminars or training for

A No, sir.
~)Q Have you ever taken any courses in chiropractic

Q Doctor, are you familiar with whether or not there

the parts of the body and procedures normally used by
".'1

chiropractors.

Virginia?

is an association for chiropractic medicine here in Northern !
I

I
I

I,
I

I
I
i
I

this case, your honor.

questions.1

2

3

:. .. 4
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6

i
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Q

II

20-1
Have you ever taken any courses in chiropractic

medicine anywhere else?
A If you are referring ~o manipulative --

Q (Interposing) No, sir, I am talking about

chiropractic medicine.
A Being as I am not sure exactly what that encompass s,

if that encompasses -- if you are saying

Q (Interposing) Are you saying that you don't know

There are other facets of chiropractic medicine that I am

what a course in chiropractic medicine would be?
A I know that the basic conceptsof chiropractic

medicine are related 'to manipulative technlques of the spine~
i
I

I
unfamiliar with.

Q But what I am asking you, really, doctor, is this:

are you aware of the standards of chiropractic medicine in
Northern Virginia, applied to themselves, their association,

their board, their peers, the chiropractic peers?
AI do not know the details of their association, no....

THE COURT: Dr. Levin, is it possible that there

would be a different standard between your practice in
••.1

manipulative medicine and the chiropractors standard in

chiropractic medicine?
THE WITNESS:

~0066

Sir, again, I have to get back to
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manipulations.

2l-~

If you apply my standard of manipulations

to the chiropractors standard of ma~ipulations, I would say

there is no difference.

BY MR. GESCHICKTER:
Q How ca.n you say that?

A I can say that the techniques of manipulation are

the same.

THE COURT: Would it follow those standards which

guide and govern the practice of chiropractors, that guide

you as an orthopedic surgeon, in manipulating the bones of

a patient?

THE \HTNESS: Yes, sir, I have said, they would

frequently manipulate for other reasons than for what I

would manipulate. So, their standard of why they do

manipulations would be different~ The techniques they use

for manipulation, in my concept of manipulation, would be

the same.
THE COURT: Anything further?

MR. GESCHICKTER:
".-t

For the record, I would have to

say, I would object to the question of the court, and the•..~
response elicited.

he knows anything.
THE COURT:

I don't think the doctor has shown that

I don't think be is qualified to

O DEO REPOR.TING- 067 931.3434..



i,

answering the hypothetical question is sustained.

1 have no other expert to call, and I can question him as

standard of care was used for people doing manipulations.

I am sorry.

The objection to

He has so testified.

Your honor, this is my last witness.

Your honor, he does not do the

I am sorry, but I don't think he is -

1 cannot help it.

May we approach the bench, your

1 would sustain the objection to the
I

He says that he has different standards

THE COURT:

MR. HOLMES:

THE COURT:

10m. BOLHES:

in this profession.

MR. HOL.'1ES:

testify as to the standard exercised in Northern Virginia

(~bereupon, the jury was temporarily excused.)

held out of the hearing of the jury.)
I

M~mbers of the jury, would you retire, please?

(Whereupon, the following bench conference was

honor?

to causation and his feeling' about what happened, and if the

question •

Northern Virginia area.

skill that is required of persons in this profession in the

I don't think he can testify to the standard of care and

exact same thing.

I can testify as an expert -- he doesn't have diff~rent
,;:t,

standards, not as to manipulative medicine.
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23~~

MR. HOL!1ES: I have no more witnesses.

THE COURT: The plaintiff rests.
MR. GESCHICKTER: If it please the court, 1 have

call the doctor, if you wish him excused.

excePtion'l

I
I

Your honor, I don't plan to

D6~s that complete the

Do I understand that completes

I do note my objection and

I understand.

All right.

Dr. Levin, you may go back to your

I would move to strike the plaintiff's

THE COURT.:

THE COURT:

MR. GESCHICKTER:

THE COURT:

MR. GESCHICKTER:

MR. GESCHICKTER:

MR. HOLMES:

plaintiff's case?

jury, there must be expert testimony to tell the jury what

the plaintiff's case, your honor?

standard of care must be applied to the defendant on trial -
,.,

evidence, and bring summary judgment to the defendant. If

be expert testimony as to the standard of care requested.

amotion to make.

In that case, a physician, in order for a case to go to the

seat •

it please the court, the exact same ~ase was before Judge
J~

Morris of this court. Judge Morris"ruled that there must

your honor.
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--.--.-------------.---~2;1
malpractice or medical negligence case. I might say. your I
honor, that I tried exactly that case previously, before I
Judge MOrris, in which a podiatrist was on trial, and in that!

I

case also, your honor, no medical testimony was presented as

to the standard of care of a practitioner in podiatric

medicine, and Judge Morris granted the motion to strike.

Judge Morris's ruling in the latter case was

appealed to the Supreme Court of Virginia, and I am ashamed

to say to the court that I don't have the exact citation.
I believe it is 215 Virginia. But in that case, the
Supreme Court sustained the judge's ruling, and said a jury

must have expert testimony as to the standard of care

.required of a practitioner on trial.

Your honor, here in this case, there is absolutely
no testimony as to the standard of care required by an

expert witness. The only expert witness to testify was

Dr. Bortnick. Dr. Bortnick g2ve his opinion as to whether

or not manipulation, a manipulation caused the herniation
.;!f

of the disc in the plaintiff's back, ar.d-Dr~ Bortnick gave

no ~piqfon and offered no opinion, and was asked for no

opinion as to whether or not the manipulation performed on

the plaintiff met any standard of care and/or any other

neurosurg~ry, for v.'hichDr. Bortnick is qual ified to testify

DEO REPORTING
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to, or any other standard. So, there is absoLutely no

25-~
I

standard introduced by the plaintiff.
As the result of that, the plaintiff cannot go

forward with his case.
THE COURT: All right, Mr. Holmes?

MR. HOLMES: It is clear that Dr. Levin's

testimony is not going to be allowed, but there is authority

. .-
Ii
I

in this state. There is an exception to the rule that has

to be expert witnesses, and I have outlined this in the

memorandum I gave to the court. And that is where the

testimOny of the witness, as to matters of common experience

andobservationf--,~tQ.~~~s a,c~se where an expert witness
fi '- ...:.-.c;.,.:. .
<

was discussed. It is a cnse ~here the court held where a

matter is regarded within the common knowledge of la)~en,

it was held that a jury may infer negligence.
THE COURT: What sort of case was that?

MR. HOLMES: It was a West'Virginia case.

I believe it was medical malpractice, Fraizer vs. Gray, and. .~
-there is another one, Clark vs. United States.

the last paragraph of the memo.~.>

'That is in

idE COURT:

,knowledge of laymen?
MR. HOLHES:

~bat was it, within the common

I believe it was medical 'malpractice
~
.I

X'

DEO REPORTING

931.3434

--0071•



.,

_._-------------_._,
26 -~

i

said in the memorandum. The law is, if the witness has

185 Southeast, and I can only represent that it was a

some qualifications to speak on the subject, then he should

MR. HOLMES: I reiterate,: your honor, what I have

I have evidence

That is the questio

I can look here.

I think he has the

It could be 217 Virginia.

I believe it is in Miches,

>tHe said so.

I don't know.

I mean, what kind of malpractice?

I am familiar with the cases Mr.-

It's not in this section, it's in

(Interposing)

That is not where you and I part company.

THE COURT:

THE COURT:

MR. HOLMES:

The motion is granted.

THE COURT: Would )~u bring the jury in, please?

MR. HOLMES: Thank you, your honor.

"THE COURT:

your honor.

I believe I have it with me.

malpractice case.

to chiropractic medicine.

qualifications.

your hono~, under physicians and surgeons.

on expert witnesses.

Geschickter is talking about.

It is that this witness, Dr. Levin, does not know what the

standard of care is that is exercised in this community~ as

I ..asked him, and that's the question he answered "I don't...,

be allowed to have his sey, as long as

know."
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27-A

he'does not know what the standard of care is, insofar as

in which the defend~nt makes his living, he did not know.

case such as this, it is necessary for the plaintiff, the

felt that manipulative medicine is similar to chiropractic

Members of the jury, in a malpracticeWE COURT:

(Whereupon, the jury returned to tbe jury box.)

the practice of chiropractic medicine is concerned. He

injured party, to prove that the -- by expert testimony,

standing, at this locality, exercises, and Dr. Levin, who

that the doctor ~~o treated did not exercise the standard of

care which the average ~ember of the profession in good

medicine; so far as the standard existing in the profession

was called as the expert to testify to that fact, said that

1

2

3- ... 4

5

6

7

8

9

]0

11

]~

]3

14 And for that reason, the court would not let him testify,
15 Because he didn't testify, there ..is.no expert testimony on

]G which you could base a verdict for the plaintiff, and which

]7 would be to the effect that the defendant was negligent in
]8

]9

his practice, and thus injured the plaintiff.
~

no case to go to you.

So, there is

20 ~) The court has struck the plaintiff's evidence in
2] the case. There is no evidence to be submitted to you,

and there will be a judgment entered for the defendant.

And that concludes your participation in the case.

------_._------------------------_ ...

'.
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28-A,
!

~e thank you very much for the time and attention
you have given the case.

(wbereupon, the proceedings in the above-entitled
matter were concluded.)

L- ------.J "'1
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