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FGTION ©OR JUGHMENT

You are hereby notified that upon the expiration of twent, ~one
(21) days after éervxce of this #otion for Judgnent upon yoﬁ, the
undersigned will move the Circuit Court of the County of Fairfax,
vVirginia for judgment agaeinst you an the amount of $750,000.00
and costs Ly reason of tha Loldowing:

1. Plaintiff, Jarwes A, Jiaxwell, 18 a resident of the Caty of
Alexandria, state of Vircinia.

2. befendanz, Dr. Royer reCaffrey, is a resident of the
steve of Virginia, pract:fing as a Chiropracter in the County of
Fairfai, Vlrglnka-

3. befendant now 1is, and at &ll tines herein menticned was, a .
Chiropracter duly livensed to practice under the laws of the jtate
of Virginia, with an office located at 3120 3leapy Hollow Road,
Couaty of Fairfax, state of Virginia.

4. At all times herein wentioned, defendant held himself out
to the public in general, and to Plaintiff in particular, as a |
Chiropracter, ané maintained a larye estakllishment for the treat-
ment of various ailments.

- 5. (n 2pril 18, 1%74, Plaintiff employed Defendant, Dr. Roger

McCaffrey, to treat him for a shoulder muscle pain. On April 18,
1974 Defendant, Dr. Roger McCaffrey, gave to Plaintiff what
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purported to be a Chiropractic treatment. 3aid treatment, however,
did not consist of what is commonly called an adjustment of the
spine. 3aid pofondant, Dr. Roger McCaffrey, pulled, pushed and
manhandled Plaintiff’s shoulder and lower back to such an extent
that his back muscles were acutely strained, torn and greatly
injured. said manipulation of the Plaintiff's back was against his
will and without his consent.

6. Defendant, Dr. Roger McCaffrey, in performing the acts
above referred to, was negligent in that he failed to use the same
degree of skill, diligence, and care as is possessed and used by
prudent, skillful. and careful Chiropracters and Physicians prac-

ticing in the same vicinity.

e 7. As a direct and proximate result of Defendant's neglicance,

Pla;ntxff‘s back. ‘neck, ‘shoulder and arm were injured, his muscles
were torn and strained and Plaintiff has h;d to ‘endire ‘great .
pain and suffering.

8. As a further direct and éroximate result of said negligence
‘of Dafendant, Dr. Rogerx McCaffrey, Plaintiff has expended sub-
stantial suns for medical care, has lost tlme from work and lost
wvages and incowe thereby, and has suffered othet damaues.

9. That as a result of the Defendant's negligence the
Plaintiff continues to suffer and will in the future auftﬁ: physical
injuries of a permanent nature resulting im ferther pain ,nd"
suffering, loss of income and other damages.

WHEREFORE, Plaintiff moves the Court for jundgment against yoﬁ
in the sum of $750,000.00 plus costs expended in his behalf.

gf H\M U\QQQ

0onN2 g . Maxwell, Plaintiff, by
Co 1




RAULT, LEWIS,
GESCHICKTER
& PALMER
ITORNEYS AT LAW
P. O. BOX 248
AIRFAX, VIRGINIA
22030

ANSWER AND GROUNDS OF DEFENSE

Comes now the defendant ROGER McCAFFREY, by counsel,
and for answer and grounds of defense o plalnciff's Motion for
Judgment states;:

l. He denies he committed any act or made any
omission constituting negligence in this cause.

2. Ile states that plaintiff's injuries or danmages, 1if
any, were the result of hig sole or contributory neqligence.

3. Ile states that plaintiff assumed the risk of his
injuries, if any.

4. He denies that the plaintiff was injured in ta-

manner or to the extent alleged and demands strict proof of

elements of injury and damage.
5. He denies all material allegations in plaintiff’:
Hotion for Judgment not heretofore denied.

/8/ Roger HcCaflrey

Roger McCaftrey
By Counsel

BRAULT, LEWIS,‘GESCHICKTER & PALMER

By/s/ Charles F. Geschickter, Jr.
Charles F. Geschickter, Jr.

Box 248, Fairfax, Virginia
Counsel for Defendant

I hereby certify that copies of this pleading were mailed to all
coungel of record this |) _day of Maxch, 1975.

///8 Charles F, Geschigktexr, Jyr/|
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MEMORANDUM OF LAW

SUBJECT: TESTIMONY OF EXPERT WITNRSSES IN MALPRACTICE ACTIONS

It is the unguestioned rule in Virginia that the prevailing
standard in proving negligence in a malpractice case requires
plaintiff to show that the actions of the defendant violated the
standard ofcare in treating t he particular ailment as established

by similar practitioners of the medical art. Ropp v. ijtevens,

155 va. 304,154 3.E. 553. The violation of this standard, or the

. ) . usually ]
negligence in question,/ has to be shown through proper medical

expert testimony. In the instant case negligence is being shown
through the test;mony of Dr. stephen Levin, an orthopaedic surqe&u
much skilled in chiropractic manipulation. Aside from the personal
and professional qualifications of Dr. Levin which will be delved
into at trial, there are numerous legal justifications for
acceptance of Dr. Levin's testimony. At the outset it should Le

the legal question at hand does not involve the theory of

chiropractic medicine, but does revolve around the art of manipula-

tion, the techniques of which Dr. Levin is §m1nently gqualified
to discuss and in $hich he is much skilled.

The Court should take cognizance that the admissibility of
exéert testimony is within the discretion of the trial court, and

its ruling allowing a witness to testify will not be reversed
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unless it clearly appears that he was not qualified. Chesapeake

& 0. R. Co. v, Meyer, 150 Va. 656, 143 5. E. 478 (1928).
In Virginia, when it is proved that a witness is a practicing
physician, he is competent to express an opinion, as an expert,

upon a medical question Livingston v. Com. 55 Va. 592 (1857)

The mere expression of belief by a party that he is an expert,
however, is not sufficient to constitute him such, he must
further téstify as to some information, skill or experience in a
certain line, to bring him within that class. An expert must be

svecially skilled in his line. Com. v. Lackin 88 Va. 422, 13 S.E.

901 (1891). But generally, if a witness has some qualifications
with relation to the matter about which he undertakes to testify
he should be perﬁitted to give his opinion . And a witness is not
reguired to be qualified in the highest dégree or in any
particular degree to render his opinion of value or quantity

admissible. Toppins v. Oshel, 141 W. Va. 152, 89 s.E. 2d 359(1955)

'similarly knowledge to gualify one to speak as an expert may be

derived from study or experience, Morfolk & W. Ry. v. Anderson,

207 Va. 567, 151 S.E. 2d. 628 (1966). An expert need not have all
the knowledge possible for one in his class to entitle him to

speak, but he may testify unless it clearly appears that he is not

27 5.E. 509 (1897).°

Virginia appears to be in line with the recognized exceptions
té the suppoqiﬁion that a practitioner of one school of ﬁedicine
is not competent to testify as an expert in a malpractice action

against a practitioner of another shhool of medicine.
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One of the exceptions as outlined in 85 A.L.R. 24, p. 1026 is
where the method of treatment of the school of the defendant is
the same as that of the witness". In the case at hand we are
dealing with manipulative techniques whizh in practice are the
same, or should be the same between the:expert and the defendant.
Fully ten states have recognized this exéeption. |

A second very relevant exception xsl"where the method of

treatment in defendants school and the school of the witnees should

-e

be the same". Three states recognise thls exception, and the

court's attention is dircétod to Foster v. Thornton 125 Fla; 699,
170 s.B. 459 ia‘-hich gvo.nJD.. t.ntitigd to a chiropractor's |
negligence. |

A third excoptlon, one in point under the facts in quest;cn,
is th-t testimony is admissible where the testimony of the. w;tness
is based on knowledge of defendant's owr school. :

A final exception exists'where the testimony of the uitﬁ.ln
is as to matters of common observation and experience". Virginia .

follows the rule, as stated in Clark v. United 3tates 402 F 2d

950 (1968) that where the matter is regarded as within the coummon
knowledge of laymen it has been held that the jury may infer

negligence without the aid of any expert, also Frazier v. Grace

Hospital, 117 wW. Va. 330, 185 5.E. 415.
Based on the above, it is submltted that Dr. Levin is well

qualified to testify as an expert in this matter.

L]
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ORDER

This cause came on to be heard on February 23, 1977, on
piaintiff's Motion for Judgment, the Answer and Grounds of
Defense of the defendant, ana the other proceedings in this
cause; |

WHEREUPON, after being examined on their voir dire,
seven jurors were chosen from a panel of thirteen veniremen.
The jurors heard the opening statements of counsel and the
evidence presented by plaintiff, after which counsel for
defendant moved to strike plaintiff's evidence; and it
appearing to the Court that said motion should be granted,
it is fherefore

ADJUDGED, ORDERED and DECREED that the evidence pre-
sented by plaintiff is hereby stricken and summary judgment
entered for defendant, Roger McCaffrey, to which plaintiff's
counsel objects and notes his exception. |

Entered this /7

day of j?uamgt\, , 1977.

AL e

ames Keith, Judge

BERRYMAN MELNICK AND SANDERS

6‘&(.@, '.’;,"'\3
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NOTICE OF APPEAL AND s €l cout
ASSIGNMENTS OF ERROR E‘i‘%ﬁ;:\‘t\:ﬁ* go., V2

TO JAMES E. HOOFNAGLE
Clerk of the Circuit Court
Fairfax, Virginia

Notice is hereby given that James A. Maxwel%E?ppeals from a
final judgment rendered by this Court on the 'l day of

« 1977, and announces his intention of applying for
a writ of error and supercedeas to the Supreme Court of Virginia.

ASSIGNMENTS OF ERROR//

The Trial Court erred in its failure to allow Dr. Stephen
Levin to testify:

1. As a medical expert and consulting physician;
2. By failing to accept Dr. Stephen Levin's qualifications
as an expert inthe practice of manipulation and specific
adjustments of the spinal column;
3. After qualification, by failure to allow Dr. Stephen
Levin to testify as to the proper standard of care of
physicians in the community utilizing manipulation and specific
adjustments of the spinal column.

A transcript or partial transcript of the relevant testimony

will be hereafter filed.
s A, Moyl

_ Jaggs A. Maxwell, by'Counsel
Berryman, Melnick and Sanders
2400 Wilson Blvd.

Arlixgton .4 23201

Robert P. Holmes
Counsel for Appellant

CERTIFICATE OF SERVICE
This is to certify that a copy of the foregoing Notice of
Appeal and Assignment of Error was mailed postage prepai tqg Charl
F. Geschickter, Counsel for Defendant, this )} day of M.lgﬂ

es

at 10533 Main St., Fairfax, Virgingg 22030.
“’0008 1 L%!- . (] o)

Robert P. Holmes
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% %k k k Kk Kk k Kk Kk k *k k k k Xk k * %k * * *

Whereupon,

DR, RONALD BROTNICK,

was called as a witness by and on behalf of the plaintiff,

and, having been previously duly sworn, was examined and

testified as follows:

Q
A
Virginia,

Q

stipulate

Q

DIRECT EXAMI&ATION
BY MR. HOLMES:
Would you state your full name please?
Dr, Ronald Bortnick,
What is your occupation sir?
I am a neurOIOqical surgeon.
Where do'you practice?

My office is 8301 Arlington Boulevard, Fairfax,

How long have you been -

MR, GESCHICKTER: (Interposipg) Your Honor, I will
Dr. Bortnick is a qualifiéﬂ~neurosurgeon.

TIE COURT: All right.

BY MR. HOLMES:

Dr. Bortnick, are you familiar with the plaintiff

in this case, James Maxwell?

0 DEO REPORTING
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A Yes, sir, I am,
0 When did you first meet him?
A I first saw him in Fairfax Hospital,

0 What day was that, sir?

A It was April 18th, 1974,
!

Q What were the circumstances surrounding your seeingi

!

|

him on that date?

A I was called to see him after he had heen admitted:
into the emergency room at the hospital. He stated that he |
had twisted himself in the shower on that morning, hurtir: '
his back. He had had a back manipulation and had severe
back pain because of the manipulation and had come to the |
emergency room of the hospital.

0] Did you treat him at the emergency room?

A I believe I did see him in the emergency room and
then sent him upstairs to be admitted.

o] What were your findings upon seeinqg him in the
emergency room?

A On examination his hack waé not tender, His motor
sensation was intact. His reflexes were zero to one plus
bilaterally. The straight legqing test was negative

bilaterally, It was my opinion at that time he had an

acute lumbar spine strain,

DEO REPORTING
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Q Did you take x-rays of Mr, Maxwell at that time?
A Yes,
Q What did you find if anything?

A The lumbar spine x-rays showed slight interspace

loss at the L-4, 5 interspace. However the change was

minimal,
Q In terms of everyone here, what does that mean?
A I have a model of the spine here. It might be

easier to show on that. This is a plastic model of the

spine in the low bacl. The hones are in white and the dise

for deronstration are in blue., Now the disc are made of

- cartilage ani do not show on the X=-rays., All you see are the

bones showing white on that x-ray. If this is the lowest

vertebra in the back, the fifth lumbar vertebra this

'(indicating)‘would be the fourth lumbar vertebra., This

space (indicating) would be narrowed on the x-ray findings,
some narrowing of the space in the back. It is indicative
that the disc had softened somewhat and iﬁ‘narrowed. You
cannot see in which direction or if tﬁe disc is actually

herniated out of the space in which it normally exists,

You can infer though that there is some disease in the

disc by the narrowing.

0 At that time did you have Mr, Maxwell adnitted to

001 ] veo rerorTING
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the hospital?

A Yes.

Q What was the therapy? i

A He was treated with bedrést, traction, muscle
relaxants, physical therapy, heat and massage to the low
back,

0 Dr. Bortnick, do you recall where the.source of

his complaints were at that time?

A In the low back. :

0 Could you point out physically where that would be??
A . In the area of the belt line and just below that in|

- |
the back of the body. |
|

Q How long was he in the hospital?
A He was discharged on April 22nd, 1974.
Q Do you recall what the reason was he was

recommended to be discharged?

A As far as I can recall he had showed improvement
andi I felt he could be treated as;an'out—patient and followed
in the office,

Q What do you mean as treated as an out-patient?

A Treatment in the officei He didn't require any
further hospitalizationAaﬁ that time.

Q Did you recommend any course of action for him to

~ O'G Z DEO REPORTING
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19

20

21

22

o

follow  after he was discharged?

A Yes. Let me -- let me get my office notes. He was

L~ 4

told to use muscle relaxants -- Robaxon, and to come back intd
the office in approximately a month, which he d4iil,
Q Dr. Bortnick, in speaking to Mr. Maxwell did you

ascertain what his employment was?

A < Yes. Ile installed and moved around heavy photo-

graphic equipment I believe that weighed several hundred %
pounds, o

0 Did ydu give him any advice as to tﬁe affect of
his injury upon his employment?

A . At that time I told him he certainly shouldn't be
doing that tiil I coull see how he was doing in the office -—‘

but that he shouldn't be doing it at that time.

Q Why did you recommend that?

A I wanted his back to heal further and not aggravate
his back injury any further.

0] Did you see him after that?

A Yes, on May 1l4th, 1974, about three weeks after

0 What were your findings at that time?
A He had some mild pain in the low back at that time.

He said he had been doing some work in spite of admonition.

0013 = °F.5TEa™e
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On examination his back was not tender. His motor sensation
was intact, The reflexes were absent in his legs, Straight
leg raising was negative bilaterally. I toldrhim to return
as needed, use the Robaxon and tollose some weight, that
that might help relieve some pressure on his back.

0 What was your diagnosis of his injuries at that
time?

A It was still a lumbar spine strain at that time,
Then he returned on Auqust 12th, 1974, He said he was still
having pain =-- getting worse back;pain with coughing., That
is a significant finding if a.disc is beginning to herniate
out coughing stress will push it out further. It will give
you the feelihq that something is pushing out in the back

against the spine and against the nerves,

0 Doctor, could you explain that in terms of that
model you have there?

A Well, here (indicating) is the front of the
stomach and here (indicating) is the back. The nerves to the
legs come down the center core here énd go out the side to
go to the limbs. If the disc is herniated out the back and
pushing against the nerves it effective traps it against_the
bones in the back and the disc pushing backwards causing

pressure on it and then the pain is radiating down into the

' s DEO REPORTING
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buttocks and legs., If this is pushing out the room that the
nerve would normally have to swinq back and forth is
diminished, 1Its breathing space §o to speal is cut down so
with a cough it would push a little harder and cause pain
so this is something we can ask or usually always ask in
examinina a patient; does it hurt down your legs or your

back when you cough and he said it did, that the pain was

now more to the low right back, It was localizing now to

one side, He had been unable to do any heavy activity at
all., On examination his back was tilted to the left, Motr-

sensation was still intact -- reflexes were negative.

Straight leqg raising was negative bilatérally. The tilting |

of the back would reflect spasms of the muscles, one of the §

earlier signs of a disc beginning to herniate further and
further out, I recommended Robaxon and bedrest at home. He

was to call me at the end of the week. I said that he

might need a myelogram to determine if this disc were

herniating out,

0 br, Bortnick, atvthis time.did you have any opinion
as to the causation of his condition?
MR, GESCHICKTER: Your Honor, if it pléaée the.
Court, I would ask that be rephrased.

THE COURT: He has to be able to answer that questid

24
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 forciBly done which precipitated in his instance the disc

10

with reasonable medical certainty.

By MR, HOLMES:

Q Pr. Bortnick, within reasonable medical certainty
given the history and the symptoms you found with Mr. Maxwelli
do you have an opinion as to how this disc was herniated or
how these symptoms came aboﬁt?.

A It was my opinion that the precipitating cause of

all this marching along symptoms so to speak was precipitated

by the back manipulation that he hgd had.

0 Has this manipulation been described to you? !
A Yes, it was,

Q Do you recall what type of manipulation occurred?
A There were two kinds of manipulation épparently

but . the manipulation that I felt would mechanically be the
type of manipulation that I felt would herﬁiate a disé'would
be the type of manipuiation where the patient is forcibly
flexed like this (indicatinqg) very hard and I can show yod
dn the model what would happen.if your;forcibly flex someone
forward like this (indicating) thesé disc sﬁaces open up

in the‘back and this (indicating) can pop out backwards this
way -- it loosens up the space --'if it isn't clear, I can

dra& it for you. That is the manipulation I feel, very

- 0016 DEO REPORTING
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herniation,
Q Did Mr, Maxwell see you further after that?

A Let me see, he called back four days later., He was

not getting total bhedrest. lle was having pain when he
coughed, He felt he was standing straighter and wanted to
try more bedrest at home. ‘Apparently that didn't work out
because the next office notice is after surgery =-- we will
have to skip hkack to what happened after his second hospital

admission,

Q Woul:l you discuss for us, Doctor, his admission
back to Fairfax Hospital on September 4th?

A He obviously did not show any further improvement,
I hospitalized him and did a lumbar myelogram. -

0 Would ydu describe to the jury what that test is?

VA As I mentioned before these discs are made ofi
cartilage that do not show on X~rays so in order to outline
these discs a lumbar puncture is doné. A spinal needle is
placed into the spinal canal -- this is not only nerve roots
but spinal fluid enclosed in a fibo?bus tubing, Dye tha£
shows on x~-rays is then put into the spinal can&l and spinal

fluid, this is done in the x-ray department., The x-ray table

is tilted up and down. The dye is inan 0il base and is heavier

than the spinal fluid and will crawl up and down in one long

. ”0017 DEO REPORTING
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stream and the dye will then flow over top the disc and you
will see a column of dye on the x-ray. If the disc is out
of position you will see an indentation like a thumb print
pushing into the column of dye. That is what we found on
Mr, Maxwell,

Q Do you'have'with you what one of these needles
looks like?

A Yes, I'dq.

MR, GESCHICKTER: Your Honor, I object. i don't

see what the needle has to do --

THE COURT: (Interposing) Objection overruled.
A (Continuing) This is a number 18 spinal needle
(showing needle to ﬁhe jury) that is placed in -his back.
BY MR, HOLMES:
Q Is the patienﬁ'conscious when you do this test?
A Yes, he is fully awake. I put a small amount of
novacaine into his skin with a smallér needle and this is
passed through that area into the spine and on down to the
dural sacrum area.
.Q Did Mr. Maxwell have any physical reaction to your
performing this test?
A It is a bit uncomfortable,

o What do you mean by uncomfortable?

. 0015 DEO REPORTING
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A Well, you are lying on your stomach with a needle
like that in your back for about half an hour. After the
myelogram I don't recall if he had headaches or not. About
25 percent of the p%tients can have some rather severe
headaches, nausea and vomiting after this -- it is not a
pleasant test to have.

Q How long was he in Fairfax Hospital?

A He was discharged on Septémber 6, 1974 to be

readmitted for surgery sometime., It is a bit difficult to

opefate immediately so we had to readmit him later to perform:

surgery.

Q Was his surgery later performed?

A Yes, on September 10th, 1974,

Q What was done?

A A right hemiléminectomy at the L-4, 5 interspace
for the removal of herniated disc. Ih.that type of an opera=
tion —=- this is the back again, the muscles are -- at least
that far back from the spine, even though if you feel your

back it feels like you are right up against the bone but you

are not -- allthe muscles are stripped away. A portion of the

bone about like this (indicating) is removed and then the
nerves and all the spinal nerve roots are retracted to the

middle and the surgeon goes under with a special instrument

- 0013 DEO REPORTING
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cleans out this half of the disc.

0 How long does this operation take?

A Anywhere from one to two hours depending on the
individuals hack and the indivudal case.

Q  How lonq was Mr. Maxwell hospitalized as the result:
of this éperation? |

A e was admitted on 9-9-74, surgery was the following

day. I am tryins to find the exact date. I am having

difficulty --

Ti'i. COURTs (Interposing) What are looking for?
A (Continuing) The date of discharge from the hospi:cil
on the second --
BY MR, HOLMES:
Q (Interposing) Do you have any idea how long he was
in the hospital?
A It should be a week to ten days. I really don't

have the exact date,

0 When was the next time you saw him after the
sarqgery?

A On 10-15-74,

0 What 4id you find then? .

A My notes say five weeks post-op, right L-4, 5 disc

surgery, felt good, no further back or leg pain. ILow back

— OU“;U DEO REPORTING
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1 tilted to left with some muscle tightness. Motor sensations
2 were intact. Reflexes were absent in the legs. Straight
3 leq raising was negative bilaterally. He was to return in
4 one month. He could start doing a little light work and
5 exercise with care.
6 Q What kind of light work did you think he could do?
7 A Light things, shuffling papers, something like
8 that. Nothing physical at all. |
9 Q Did you advise him to returﬁ to the same type work
10 he had been doing before? | !
11 MR, GESCHICKTFR: I object fo the leading question.,
12 THE COURT: ‘bon't lead the witness.,
13 BY MR. HOﬂdES:
14 ' Q Did'you give him any advice as to his work?
15 A Yes. He should refrain from-doing any heavy work
16 that would require lifting more thah 20 or'25 pounds, that.
17 he should not dkoork that would fequire long hours of
18 standing or walking for long periods of time.
19 Q When was the next time you saw Mr, Maxwell?
20 A Let's see, unless I have missed a visit here, I have --
21 it was 1-9-75,
L22 g At that time did you make a prognosis as to a
23 permanent injury?

. 0021 DEO REPORTING
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n I felt that he would Le permanently impaired from
doing very heavy type of work as he had been doing in the
past. 1le could do somethinq ruch lighter but heavy work was
out permanently,

Q What about what is called a whole body disability;
did you give him one of those?

A I would think in total body it would.be up to 15
percent, 10 to 15 écrcent would be reasonable range of total

activities that he could not do -- that is total bhody but of

low back activities it is 100 percent of doing heavy activity:

to the low bhaclk,
MR. GESCHICKTER: Your Honor, may we approach the
bench? |
THE COURT: You mav.
(Whereupon, the following bénch conference was
held out of the hearina of the jury.)

MR, GESCHICKTER: . Nowhere in Dr, Bortnick's records

have I seer. that ﬁe has 100 peréent disability == I would
object to that testimony and ask that it be striken.
(Whereupon, the Court referred to Adocuments in
the file.)
THE COURT: Obhjection ovérruled.

(Whereupon, the bench conference was concluded,

., 0022 DEO REPORTING
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and the proceedinfns continued within the hearing
of tha jurv,) _ ;
ny MR. "TOTMES:
0 Dr, RBortnick, have yon seen !lr, Maxwell since
January 9th, 1975‘da£e?
A NO,'sir..
R, HNOLMES: Your !onor, if I conld have from the
Clerk the medical racords.
TIY COURT: All right,

BY MR, HCIMES:

Q Dr, Rortnick, I am going to give you a group of
medical bills that are -- first you have a kill for your
medical services that yo: gave to Mr., Maxwell?

A Yes,

TI'E COURT: That is No. 3.

(The document previously

referred to was‘marked Plaintiff's

Exhibit No., 3 for identificatiom.)

BY MR, HOLMES 3
Q Is that the amount you charged Mr, Maxwell for
your treatment of hin?
A Yes, sir,

0 Is that what you would consider to he a reasonable

0023 DEO REPORTING
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and proper nccessary charge for that work?

A Yes, sir.

THI COURT: Plaintiff's lio. 3.
DY MR, HOLMES:

Q Dr. Bortnick, I am going to hand you three bills
from Fairfax llospital. Are these reasonable and necessary
charges for the hospitalization that took place for Mr,
HMaxwell?

A The first one is 9-18-74 -~ 4-18=74, excuse me ==
4-22-74, that is the first hospitalization when he had the
initial treatment -- I think that is a proper bill. The
second one is Septerber 4, '74 to September 6, '74. That
would be the time for the myelogram. I feel it is a proper
and necessarv bill also and the last one covers the time of
surgery which is 9-9-74 to 9-17-74, that is eight days --

yes, I would feel that is proper also,

THI: COURT: All right, four, five and six.
(The documents previously
referred to were marked
Plaintiff's Exhibits 4, 5 and 6
for identification.)

BY MR, HOLMILS:

0] Now I submit these bills for x-rays and physical:

~ v 4 DEO REPORTING
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exaninations from Dr., Levin., Would ycu comment on their
reasonablehess and necessariness?‘

Tt deCNICKTHR: I don't know if it is fair to
ask Di, Bortnick £0 comment oﬂ those hills.

1R, I:OLMES: At least to the x-rays as stated in
that ﬂill, coul.’ you comment on that?

THT, WIVNEGS: Yes, ﬁhat iz a reasonable charge for
the x-rays.

TER courT:  That is lio. 2, == the x-rays?

iR, HOTIS: The lottom of Ho, 2, Your Honof =
this next one, Your Honor, is a bill that was =--

T COURT:V (Interposing) T will call that one

three and take +hat one back.

BY IIi, HOLMIS:

0 Dr. Bortnick, I wonder if you would inspect these
recorils from Fairfaﬁ Hospiﬁal. Is this your signature on
these and can you tell us whether those are the medical
records from the hospital?

I This one =~ the front sheet of the chart, the
patient information( his final diagnosis =-- diagnosis at
discharge == this is my signature., The second one is a

copy == it is not a copy, it's the emergency room chart, a

recor:i which I did not sign but I saw and I have a copy of

DEO REPORTING
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it in ny record and this is a copy o7 the admitting note
and the prograss of the first hospitalization and of the

x-rays, thc Jdischarge sunmmary -- yes, the first hospitaliza-

20

tion I signed ard so forth,

Q

do you want to see these?

adnission,

Q

A

It is qhite likely and I probably prescribed muscle relaxants)

some type

Later on in my records though I state to continue the

Robazon which is a muscle relaxant.,

tions without objection -- No, 8.

Dre. BDortnick, did you prescribe -- Mr, Geschickter,
MR, GESCHICKTER: TI think I agreed to their

THE COURT: All right, these are number seven.

(The documents previously
referred to were marked as
Plaintiff'é Exhibit No. 7
for identification,)

BY MR, HOLMES:

or. Borﬁnick, did you- prescribe any medications?

I did not put in my records if I did or did not.

of pain medications. I have no record that I did.

THE COURT: I have admitted those three prescrip-

_'(liizaéi DEO REPORTING
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(The documents pfeviously
referred to were marked for
identification as Plaintiff's
Exhikit No., 8 and received in
evidence,)
BY MR, HOLMIES:
Q Lr. Bortnick, I wonder if you would describe the
area from which the disc was removed?

A It's the right side between the fourth and fifth

lumbar vertebrae, that would be -- not the lowest disc cspace

in the low back but the one just above it., It is just lLelow i

the belt line on the right side to the right of the center.

Q Is this the arca in which you found his original
complaints?
A Yes, in the low hachk area and later on it moved

over to the right side.
0 Doctor, in your experience as a physician is it
medically possible to tell whether a person is allergic to

milk by looking at x-rays?

A Never in my experience have I ever heard of anything
like thato
Q Have you ever heard of the expression, compression

and wedging?

0027 DEO REPORTING |
- 931.3434



[

10

11

13

14

15

16

18

19

20

21

22

23

<2

A Of what?

Q 0f the lower back?
A The hack itself?

o) Yes,

A You canr have a corpression fracture and wedging of

the bone, You can have a compression of the disc'itself but
not a term of éompression and wedgine of the lower: back.
Theré could be a'mgdical torm kyphosis or soliosis of a
twisting or turning of the back but not a Wedging and

compression of the whole back, no sir.

0 Dr. Bortnick, are you familiaf with the life
expectancy tables of individuals in the State of Virginia?
'MR. GESCHICKTFR: I don't think he has to go into
that.,
THE COURT: You don't have to go into that. It is
in therCode they will be admittéd.
MR, HOLMI'S: All right,
THL COURT: Number 11,
{The documeng previously
teferred té was marked fof
identification as Plaintiff's
IExhihit No. 11 and received

"in evidence,)
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DY MR, GESCHICKTER:
0 I will put these in some sort of chronological
order so we can go through these -- it looks like these are
duplicates o#® copies?
A Yes,

Q By the way, did you just happen to have that

needle in your pocket. today, Doctor?

A No, I was asked to bring it.

0 “ho asked you to bring it? !

A Mr, Holmes,

o Doctor, Arawing your attention to the original

note of the emergency room as far as history is concerned,

what history was obtained from the patient in‘the'emergency

. room?

A Well, the emergency room clerk or the doctor or --

are you talling about this record?

0 Yes, sir,

A This is not my record.

o] I understand that,

A (Continuing) Coughed this morning while in shower,
0 He said he cbughed while showering?

A Yes.

-0029 "SI
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0] And what did Mr. Maxwell tell you with regard to
history?

A I have down there, 32 year oli, white male,
twisted in shower, hurt low bhack =-- had back manipulation --

pain much worse, That is what I was told.

0 Did Mr. Maxwell tell you how he twisted in the
shower?
A 'No, he was in considerable pain and I really wasn't

tryina to go into it too far at that time,
4

Q nid you ever discuss with him how he twisted in the
shower “that morning?
A I have no record of going into that twist,

QO  Other than your notes and your file, do you have

any independenrt recollection of the conversation with Mr,

Maxwell?

A We just talked akout the'maﬁipulation-and s0
forth,

Q You indicatedthat you felt a manipulation which

his ¥nee was bent up to his chest could be a precipitating
factor in a disc problem?
A Yes, sir,

0 Exactly what manipulation was described to you by

Mr. Maxwell?

DEO REPORTING
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A He was bent up either on his back =~ i think more
on his side an:i pressed up in this sort of pretzel type
position. _There was another where he was lying, I think he
was in a prone position and puéhed that way, that is not the
one that I woul:l thinlk would he ﬁhe vital problem, I think
it‘is the other one -- a refraction injury.

Q Coul:i you please describe for me in Jdetail how
ir. Maxwell said that pretzel procedure was performed on
him?

A It has been some time since we had that in detail.
This bending, this severe flexion is really the outstanding

significant portion of it tha*t I recall.,.

¢ Do you have that anywhere in your notes?
A Ho, I do not,
Q S0 other than your recallinqg that Mr, Maxwell

told you he was put in that position, his knee against'his
chest, do you have any other knowledge of what procedure was
perforned on him? |
A That is corfect.
¢} You indicated that Mr, Maxwell described another
brocedure that was performed on him?
_.A Yes,

Q What was that?

DEO REPORTING
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N He was laying -- I don't recall which way and a
portion of the middle of the table was moved and he was

pressed down upon,

Q I don't know about the ladies and gentlemen of the;

jury, I don't know the difference in how he could be laying?
A On his stomach or on his hack. ,
Q All right, either way would not have any significan
bearing on -- v
A (Interpoéing) It would add insult to injury but I

don't think that would be in my opinion the one that really

- opens up the space and pulls this thing widely open so a disc

can pop out,

Q vhat kind of force has to be apélied to you when
you are in‘this.pretzel shape in order to really cause a
disc to herniate?

A .I cannot give you poundé per square inch but how
he describeait as a significant,_heaQy force ~-- it is some-
thing that is not a tap. It is a hard push. i£ will vary

from individual to individual but a very significant hard

push as he described.

Q What I am trying to gethat sir, is what he described
to you as the foice that was applied?

A lle said it was a severe force, a very hard force.

(i3

|
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1 Q Did he say if it was ehough to cause hin pain

2 when it was done?

3 ' A "I qun't knéw whether he used that exact word or
4 not, _ o _ ;

5 Q You know what I mean?

6 a Yes, it was a startling type thing., It was a

7 startling, heavy, forceful ~- I don't know whether to say

8 the word painful or not -= it was & good hard force.
9 Q Would you expect any pain to be associated with
10 it?

11 A I wvoilld,

12 Q Expréssly would yei exnect any ﬁain in the area
13. involved?

14 A Yas, I would, it is possibhle that he said that,
15 Q Ilonestly, I am not arguina with you about that ==
16‘ what I am tfying to get at -- I am not trving to test your
17 memory as to wha% !Mr, !axwell said in any way; shape or

18 form -- what I am askinq you really is if When the disc

19 herniated yon would expect pain in that area?

20 A Yes, I would expect pain in the area.

91 0 At the time of the manipulation?

929 n Yes,

93 0  On the 18th, you indicated there were x-rays taken?

) DEO REPORTING
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A Yes, sir.

0 Are you certain of that, I don't have that, you
have an x-ray report hére?

A I£ is in thc records that were given to me on the

first admission —-- I have it in the report there,

Q vhat was the date of the x-ray?
A 4-18-74,
Q Is that the date that is put on there, the date

it is taken?
A Usually.
0 mhe w-ray report indicates there was some

narrowing at the L-4, 5 space?

A Yes,
Q That some other test would have to be done?
A 1+ would require more definitive evaluation --

they are sugdestinq a myelogram but not in so many words.

0 You treated Mr, Maxwell for that four déys in the
hospital, how?

A Bedrest, traction and muscle relaxants.

Q On the fourth day, what was his condition, as
compared to the tire he was admitted?

A He was impfoved;

0 Do you have anyway of describing to us what that

931.3434
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means?
A “he pain and S0 forth diminished but he was ﬁever
really totully; filly Jire2 of pain,
Q At the ;im¢ he left the hospital on the 13th, did

you order bedresi al home, Qi you order that, what Jdid you
order?

A “his woill be Irom memory, but basically to take
i easy, don't lift anything heavy and to use the muscle

relaxants which I assame I prescribel because the next visit |

I said to continue them, just continual, the treatment in %
usual fashion,

0 “hen rou say not to lift dr do anything heavy,
what activities conl?! he engave in at home, or after he
left the hospital?

A It is casier to say what hes couldn't do than what
he could dn, He cbulqn't 1o ény heavy lifting or long
walking like a lot of stairs, heavy activities sich as

going ont to piav golf, Aiy ditches and so on,

o Could he drive a car?
A Yes, he could,

Q Conld ha sit a£ a desk?
A Yes,

0

- Could he move around in the apartment and in the

ﬁv~()0£§E;EO REPORTING
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neighborhood for instance?

Ay Yes, I would think so.

0 Then the next time you saw Mr, Maxwell was on the
14th of Méy, is that correct? |

A Yes,

0 2t that time he indicated to you he had been doing
some of the heavy work?

n I don't have here (indicating) that he had been
doing heavy work., He said he had been working, however --
in other words, I told him not té and however he had bec.
working ahyway and he had had some pain in his back,

0 Vhat kind of work was he doing?

A I didn't put down what kind of work hé was doing.

Q But you felt it was all right for him to do light
work?

Mﬁ. INOLMES: I ohject to that question, Your Honor.
He is putting words in his mouth, |
THE COURT: 1It's proper cross examination.
A (Contiinuing) I.think he could do light things.
BY MR, GESCHICKTER: |

(o3 So your notes. wbuld indicate that he had been

doing something more than you had sﬁggested?

A I may have suggééted not to go back to work at all,

!
|
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that is who! I may well have suggest:nl., Howewer if he had
gone bhack tn worlk, he nay have gone bacl: to work %gainst my
ad&ice at all,

0 Ddooyou know whnt_wcrk he vas doing othef than
;

moving the aquipmen’: aroun:i?

et IEisIN

Q £0 ymu don't know what work he was doinc or what
work he was not sunposed +5 dn?

A 7o, I didn't docunment what worl: Ae was doing,

Q  Is thera anYthinq in your records that indicate
you told hin not to work at all?

A fhﬁ implication is thnrm; hut not to work but
wheneverI see this, howover he had heen working, that implies

to me that T probhablv tolw‘him not to do any work. I can't

say that I +old hiﬁ'that because I have not documented it

unfortunately,

0 'On your examination on the 14th of May, 1974, you
say the sﬁraight leg test is negative. What is a negaﬁive
straight laqg raising test indicative éf?“

A et me explain as the nerves coﬁe out of the back
they'COﬂe érouﬁd this wavy, ‘if a disc is pushing into them
markediy, a,qfeat degl of pressure, that is as you lift the

N

leg you stretch the nerve around the disc and it causes pain.
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In tﬁis instanse the straight leqg raising test was negative
so that Qoul? iniicate one of two things, the disc was not
at that tiw: scver: or that the disc was herniating. centrally
in the midils o7 tha gpine and no- catchinq'the nerves as
they came o:% th: sida,

A Vo eventually when you operated founl the

herniation on the' right side?

.-I‘ . v

-~
RARSEL

[#]

Q - 850 you woull have expected that to elicit some
résponse on your strniqht leq raising test --

2 (Intorposing) be the disc had been well out pressi
on the right sile, I woull! have.
Q So your straight leg raising test on the 14th would
indicate that it was nbt,pressing on the right side ~- the
side which ?ou gventually found the herniation on?

A I would say;not significantly pressing on that
side, |

0 You state there that ynu did give a prescription
of Rohaxon on the 14th?

A Ves,

0 You say you told him to lose weiqht, what was the
significance of that?

bt To try and take any excess pressure off of his back

!

na
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the two examinations indicate that the reflex is still

33
0 Do you recall anythine aboat his weight at the
time?
A Mo, sir, |
- |
i
0 Yo indicated nt thax time, on the 14th of May,

that ven saw ne evilence of any perranent neurolbqical

damage from this hark injury,.what 0 you mean by that?
A T Adian' find any ioss of strength or nsensation

at that +ire, Theore were no neurological changes. The

reflexes in thn leg beinc absent conld be a natural thing

proviled thev were syﬁmetrical anrd they were in him so it
may have been junt the way ﬁe was built,

O SoAyomr tests didr't indicate anything significant
as far és a herniate disc at that tire?

A Lt that tize it did not show any significant'
herniated disc;

0 By the way, if I recall correctly and you can

correct me if I am wrona, vour notes after the operation,

absent in his lags?

A - Yes,

0 'Woﬁld you normally expect that aftérhdiéc surgery
or dbes that‘mean that'he probably never had iﬁ?

A If a reflex is absent prior to disc surgery, becausg

DEO REPORTING -
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of the disc, it most commonly does not return.

0 You saw Mr, Maxwell again on the 1l6th day of August|,

19742
| A ‘August 12,VI have my-records -
Q (Interposiﬁg) i'm sorry, he called on Auéust 1l6th,
A Yes, he had == I:had seen him thé 12th., At that
time he did have a lot of changes.b He was gettinqttilted
over and I told him to ca}l to see how he was doing with

complete bedrest at home,

Q All right, .On August 12th when yéu saw him and
heiwas tilted over, what is the significance of tﬁat?

‘A ‘The_significance is that the disc is now starting
to push out a little bit further hitting those nerve. roots
coming out of the spine cauﬁing more pain, more spasms of
the muscles which will cause tilting., It is ihteresting
frequently the patient will tilt away from thé side the
disc is herniated. In other words, he is tilting to the left
énd the disc is coming out the, to the back, to try to oéen
the space_ub to give that nerve a little biﬁ more room -—=
trying to getAgyay"from the pressure of the disc pushing on

the nerve,

0 Is.fhis noticeable to a lay observer, the tilt?

A If you looked at him from the back with his clothes

EO REPORTING
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off, you could certainly see it,

Q "I am agking you about Mr, Maxwell?

A I don't remember, I examined him with his clothes
off obviously, He did have a tilt which he didn;t have
before, N |

Q Then he called on“the 16th and said he was still
not getting total bedrest?‘

A Yeh and he had not done it as well asbhe thought
he should have and he wanted to try some more., He called

back at my request., He was not getting total bedrest which

‘I wanted., I don't recall exactly how much he was or wasn't

| but he wasn't doing as much as I wanted, He told me he was

standing straighter and that he wanted to try more bedrest

at home,

Q- By the way, going back to the 12th, on the 12th
in the first paragraph you say he has been unable to do
any héavy activities?

A Right,

Q So that would ihdicate that on the 12th was the
first time as opposed to tﬁe note we have before we were
trying to decide if he was doing heavy work --

A (Interposing) It would indicate that he had tried

at least oncé.l
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To do heavy work?

_ Heavy ..activity.

What do you mean by heavy activity?

Anything from trying to mow the lawn té picking

up a case of milk, Probably I questioned him about many of

his activitiés.»

Q

A.

work.,

A

Q

You just don't remember?

Just heavy activity, anything more than light

Ahythinq more than 25 or 30 pounds?

I would think so, yves, |

Now, finally yqu did do tﬁe myelogram and operation
Yes, sir.

You indicated that after the operation he was

7 discharged as improved. I assume that you expect -- that

was on September 17th. I assume that he would still have

some pain from the operation itself?

A
Q
disc?

A

Yes,

You mean improved from the symptoms of a herniated

Correct. The particular pain in the leg, the

pain he came in for =-- the patient goes out with a different

kind of pain, He doesn't have the pain for which he is

DEO REPORTING
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operated, that is taken care of, He has a surgical pain
andAsoreness in the back.

Q Did Mr, Maxwell ever complain of radicular-

‘pain in the leg?

A It was going away to the right side of the back.
I don't récall it going all the way down his leq. 1
testified that it moved into the right area of the‘back
radiating away from the spine -- this type pain was gdnefv
but in the center where‘the incision was, that certainly

was sore,

Q Is it true that-you didn't see Mr, Maxwell again
until January 9th of 19752 |

A No, I saﬁ him.five weeks after surgery, 10-15<74,.
five weeks post-op, right L-4, 5 disc surgery. Feelé good,
no further back or leg.pain.

Q Mr, Maxwell told you on October 15£h, 1974 that.
he felt good?

A Yes,

Q That he had no back pain ét all?

A That is what he said.

Q pid you do an examination of him at that time?

A Yes.'ﬁis low back was still tilted a 1it£1e bit

to the léft with some muscle tightness that had not fully
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resolved, Motor sensations were intact. Reflexes were
still absent in his legs., The straight leg raising test
was negative bilaterally. I said he could return in one
month and maybe could start doihq some light work and like

I said before unless I missed an gffice visit or something,

he came back January 9th of '75,

il

Q In the January note —- %ould you read it?

i

he came back in, oh, about six weeks or something like that -T
' !
|

A No pain in back or leg. Legs tire after working.

\

i
!

Low back no longer tilted, !Motor sensation intact. Reflexes |

absent in legs. Straight leg raising test negative., So his
only complaint was that he was tiring after walking, that
his back and legs were tiring,

0 Did he tell you how much walking it took to tire
him? |

A He may have. I didn't put it down on here.

0 Again in January of 1975, Mr. Maxwell said he

had no pain? ' ;

A That is correct,

0 Do you think you would but that -- your notes
are accurate? - £

A Yes.,

Q Doctor, one last thing in your notes, again I think

|
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this is after the January -- yes, I'm sorry, this is after

the January visit in a typed note signed by you?

A Yes,
Q Would you state your prognosis?
A The patient in my opinion will have a 15 percent

partial permanent impairmen®: in the léw back.

Q Of his low back?

A Yes,

0 So you felt he woulé have a 15 percent partial
permanentimpairment in the function of his low back?

A That is right,

Q What does that mean, Doctor?

A That means that the 15 percent of the low back, if
you want to try and get it‘down to figﬁres, 15 percent =--
that portion of his law back activity - impaired means
activity that.he cannét do. The activity of heavy work.

That 15 percent of the low back activity —- the activity

_that he can't do, that is what that basically means.

Q Maybe I'misundérstood you. Before you said some=-
thing aﬁout 100 percent diéability?

A Right ==~ thatfs a 15-percent'impairm§nt disables
him from doin& heavy activities 100 percent.

Q Heavy activities?

DEOC REPORTING

-~ 0045 931.3434




[

10

11

13
14
15
16
17
18
19
20

21

23

40

A Yes,

Q Such as what?

A such as heavy lifting.

0  When he had the disc still you said 15 to 30
pounds, what do you say now?

A I would now say not certainly not much more than
that.

Q Anything else he can't do?

A All specifics of heavy things, long periods of
walking, long periods of standing, these things will weigh

down on the low back.

0 For instance when you say long period of waﬂ?ing

now =--
A (Interposing) Standing on his feet for an hour,

two or three, he is goihq to hurt.
Q Where?
A In the low béck.

Q  How about walking?

A It is difficult to give‘yoﬁ an exact point, several
blocks, several miles; it's hard for me to tell you where the
cutoff point is.l Walking for long periods of time, an hour
or two will be uncomfortable.

Q For an hour or two?
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Q (Interposing) Let me ask you this,

condition in general and supportive structures

degree,

THE COURT: Any redirect?

MR. HOLMES: No, Your Honor, that is

wWhereupon,

EILEEN MAXWELL,

was
and, hav been previously duly sworn, was ¢

tegstifled as

BY. MR, HOLMES:

Would you statg

A Tt is hard to tell you how far or how long, it's --

depend on the coudition to some extent of the individual,

of the physical condition they are in é;-far as their muscular
A To some degree but npt to é - I would say a mild

MR, GESCHICKTER: I have no further questions,

(Witness excu$ed.)

led as a witness by and on behalf of the plgMtiff,

#hined and

-

Does it

of the low back?

al1 I have,
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A way he acts,the way he sits someipefes and he
does say that thn 5v is fairly con t.
MR, GESCHICKTER: ve no further questions,
"R, HOIMDS#” No fedirect. |
© COURT:  You may be excused.

(Witness excused,

MR, HOLMES; Yoﬁr Honor, ét this time may I
approach the hench?

TI'™ COURT: You may.

(Whareupsn, the following bench conference

was held out of the hearing of the jury,)

R, HOLMES: Your lionor, Lr, Leviﬁ who is the
expert witness is to Le here at 3:30, I would like at this
point to discuss with you a hypothetical question I am going
to give to the doctor --

™ COURT:.,(Interposinq) Let's take a few minutes
recess, |

(Whereupon, a brief recess was taken.,)

MR, GESCHICKTEﬁ: If it please.the Court, as far as
the question is concerned, I don't knowiwhat'Dr. Levin;s
qualifications are, I know he is an orthopedic surgeon,

I don't know if he is a chirop;actcr.w

MR, IOLMES: Your Honor, I will establish that, If

DEO REPORTING
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you want me to represént right now what he is, I will be
glad to do that. |

™ COUNTe Go ahcad,

M. MOLMES: He is an orthopedic surgeon., He is
an expert in the art of manipulation. He has stuadied it
thousands of hours, le has ma&e‘speechs, giveh talks and
he has done these bhack maneuvers on thousands of patients,
He has talked to chiropractors., He has given lectures. He
has talked to his patients and he will testify that what he
does is the sane thing chiropractors do.

MR, SESCHICKTER: First of all, Your Tonor, I would
object to ur., Levin saying the following conduct of ==

(MR, HOLIILS: V(Interposing) On that score, Yoﬁr
Honor, I have a memorandun brepared about his acceptability
as an expert witness,

THI COUPT: You object to the form of the
question, 'lr. Geschickter?

M., GESCHICKTER: Yes, sir, As far as the form of

the question itself is concernad, Your Honor, Mr, Holmes aske

~about the manipulation and then Mr. Holmes includes in his

hypothetical question the fact that a disc was removed. I
think the hypothetical question is framed in such as way as

to ask Dr. Levin as to whether or not he has an opinion as to

DEO REPORTING
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whether the conduct of the average -- he says the average

practitionér in the field of manipulative therapj in

Northern Virginia an? I don't know what that is énd then
he describes how he manipulated; the fact he had‘a disc
removad I don't think has anything to do with the manipula=
tion, whether it is acceptable to manipulaters in Northern
Virginia ané for that reason I think the question is improper,
I fhink if the question is put to the doctor at all, it

shoul.” be phrased as to manipulation. The fact that a disc

was later reroved might or miasht not have any significance z
and I don't see how it should be included in this quéstibn.
That is one pfoblem and the second problem I have, the use
of the phraseology, averadqe éractitioner of manipulative
therapy in Northern Virginia., Dr. McCaffrey is a chiropractor
andi I don't knbw who else does manipulations besides
chiropractors but certainly.I don't think he should be ﬁeld
to any other standard other than the ones the State of
Virginia requires of him in order to be a chifopraCtor.

The instruction says peoplé in like btactice, nedical men

in like practice,is the wéy the instruction of the law reads,
Your Honor; .Again wﬁat ﬁhe law says is a chiropractor, a
poditrist or doctor are held to the standards of people in

their profession in the community.
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TIT. COURT: The things that worry me are, is
this doctor agoing tg say the things that were wrong with
the treatmeni Ly the defendant was the pushing of his knee
up to the chest?

IR, CESCHIC#TFR: "If i+ please the Cougt, as far
as this quastion is concerned I was hoping to get to that
on a motion_td strike, I don't know if Dr, Levih is even
prepared to address himself to that quesfion or not,

TTE COURT:  This question does not cover the Facts
in this case,

MR. NOLMES: Your Honor, Dr. Levin will testify
there is a relatiéﬁship betwecen what happened and +he

herniated disc, I have a report that says that,

THX COURT: You mean he is goinm to contradict

" Dry Bortnicl:?

MR, HOLMES: Dr, Bortnick said he felt the disc
was herniated with that manipulation., Dr. Bortnick was
clear though that he was not certain as to what was done
and what the real causation was,

THE COURT: (Interposing) I'm sorry, Mr. Holmes,

‘but you asked him the question as to whether or not within

the realm of medical cértainty he had an opinion as to the
cause of this treatment with the injury and he said ves he

X
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I

did and you said what is it and he said, I thought ~= ‘and

‘I was surprised. I don't know if you were but he said, the

cause of this injury was the‘kﬁeé,pushind the knee up to the
chest, |

MR, HOLMES: I think he said, Your Honor, the cause
was the maniéulation.' u

THE COURT: Well whatever the manipulation was ==
the'manipulation ha was talking about was pushing the knee
up to the chest,

MR, HOLMES: But he also said had wadded insult
to injury.” Héwasn%:e#actly preparéd to pin himsélf down on
it.

THE COURT: Anyway, I don't think your question is
proper in view of the testimony today. v%f

MR, HOLMES: Well, Your Honor, Dr., Levin is prepare
to go into the question of causation. He is an expert in
orthopedic surgerv.

THE COURT: If he does, then yoﬁ will have another
thing. You will have‘two doctqrs contradicting one another -
come back in ten minutes.

'*****V******i.***********

(Testimony of Dr. Steven Levin.) ?%g'

%

i
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(Whereupon, at 3:30 p.m., the trial was

concluded,)

62
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and joints, and the muscular skeletal system.

Whereupon,
| DR. STEPHEN LEVIN,
was called as a witness by and on behalf of the plaintiff,
and after having been first duly sworn, was examined and
testified as follows:. |
DIRECT EXAMINATION

BY MR. HOLMES:

Q Doctor, would you state your name, please?
A Stephen Levin.
| Q Dr. Levin,.what is your occupation?
A I'm an orthopedic surgeon.
Q Could you state what speclalty or speclalties you
have?

A Well, orthopedic surgery is the study of bonés

Q Are there any other medical skills with which ybu-
are acqua;nted? |

A Yes, sir, part of that skiﬁ} is the use of’ S
manipulative techniques in treating ;ﬁscular trouble disorder

Qs What do you mean by manipulative techniques?

A  This is the application.of force to joints. My

concept of it is to restore motion in these joints.

Q Dr. Levin, how long have you been practiéing

5
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medicine?
A A little over ten years, now, sir.
Q Where?

A In Alexandria.

Q Have you maigtained an office in Alexandria all of
that ten years?

A Yes.

Q Where is that locatea?

A My present office i# located at 5021 Seminary Road,
Alexandria, Virginia. |

Q What degfees do you hold as a doctor, in terms of

both orthopedic surgery and the manipulative art that you

_spoke of?

-A 1 am a graduate of medica}‘school, which gives me
.aﬁ M.D. degree, then took a year of internship training.
I have four years of.sﬁecial training in orthopedic surgery,
_inciuding a year at graduate school at the University of
Pennsylﬁania, which 1 did‘my intensive study in manipulation
.at that time. 1 am Board cer;ifiedgin ortbopedic.surgery,
and a;§ellow of thé Aée;ican College of Surgeons and American

College of Orthopedic Surgeons. " I am also a member of the

North American Academy of Maﬁipulative Medicine. : -

Q What is the North American Academy of Maﬁipulative
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10-a

A This is the group of physicians from the United
States And Canada, who treat the disorders of the muscular,
skeletal system, using the manipulative techniques.

Q Are these iﬁdividuals all M.D.'s? |

A They are now all M.D.'s, yes, sir. They have
varied backgrounds, including se?eralAwho were chiropractors

at one time, and several who have been osteopaths.

Q Have you spoken to these chiropractors in this
organization?
A Yes.

“MR. GESCHICKTER: 1 object, your honor. I don't
see 'how Dr. Levin, speaking to the chiropractors would be
relevant in this };oceeding.

THE COURT: I will let-hiﬁ‘answer the question.
THE WITNESS: Yes, sir, I have discussed
manipulative techniques with the chiropractors who are now

in this group. |

THE COURT: In what group?
3 THE WITNESS: The North American Academy of
Manipulative‘MEdicine.' | -
BY MR. HOLMES:

°

Q How many times have you talked with them?
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As a matter of fact, we're having another one in Virginia

11-A

A I was at a three day meeting in Toronto, Canada,
in the Fall of this year. 1 spent several hours discussing
various asfects of it with members of the group, including
the chiropractors.

| Q Do you compare the techniques that you use with
the techniques they use?

A Yes, sir, I have.

Q What did you find?

MR. GESCHICKTER: Your honor, if it please the
court, I would object to this category Ef.quéstions that is
being put to Dr. Levin, on the ground, first of all, I think
it is hearsay, what these chiropractors may or may not have
told him. That would fall exactly in the reélm of hearsay.
And sécondly, on the grounds, we don't know what procedures
w;'re discussiﬁg, and what relevance --

THE COURT: (Interposing)n I will let him go
ahead and answer the question, and 1'1l overrule the

objection.
X

THE WITNESS: We discusseé‘manipﬁlative

techniﬁues. This is a teaching, tralning program we have.,

{n the Fall of -- which I will be teaching some courses; and

! ’ .
we dlscqssed and reviewed some different manipulative
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techniques. Overall, our teaching, our manipulative
techniques are either the same or very similar.
BY MR. HOLMES:
Q Have you had any other contact with chiropractors
or chiropractic medicine?
A No, sir, not directly.
Q Have you talked to your pa:ients about 1it?
A Yes, I have talked go patients many times.
Q What have you discussed with them?.
MR. GESCHICKTER: Agaiﬁ, your hﬁﬁor, I am going
to object on the grounds of relevancy and hearsay. .
THE COURT: I don't know for sure where this is
leading, but I'm going to let him go ahead, Mr. Geschickter,

hoping we will get someplace. I will overrule the

- objection.

THE WITNESS:.. When 1 have_used manipuiative
techniques on these patients, théy have said,imyhtechniques -
'THE COURT: (Iﬁtefposing) I donft want to know
ﬁhét the patients say. It is pure JZarsay;
. BY MR. HOLMES: -
Q Have you tréated your patieﬁts with manipulative

techniques in the low back?

"A Yes.
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Q How many times?
A Innumerable times, I have been using the technique
over ten years. Probably closer to -- since training, it

is proBably about twelve years, now.

Q

these methods on?

A.

four days a week, and use some manipulative technique on

at least half of them. ]

Q

of skill and knowledge of the average practitioner in

Northern Virginia of manipulative medicine?

What difference is there, if any, between chiropractic

medicine and manipulative medicine?

you're doing what you're doing. It is a theoretical concept
of a -- the purpose that manipulations are-performed, rather

than the exact manipulative teéhniqﬂé.

Nod

Q

A

1 am saying the reason why a chiropractor manipulates goes of

13-A

How many patients would you say you have used ;

I see on an average of twenty patients a day,
Doctor, are you familiar with the average amount
THE COURT: 1 want to ask a question first.

. THE WITNESS: It's the primary concept of why

4

. 4

BY MR. HOLMES:
~ Are you saying the techniques are similar?

I am saylng the techniques are similar or identical.
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14 -,

a completely different theory than on why a medical physician

Q What about the actual, physical motions themselves?
A - The physical techniques, in my opinion, are

identical.

Q Are you familiar with the amount of skill of the

average practitioner of manipulative medicine in Northern

A Are you including.chiropractors?
Q Yes, sir.

A I have an understanding of what they do, yes, sir.
Q Are you familiar with the amount of care}ordinarily

exercised by the average general practitioner, that is

chiropractor, or individual practicing manipulative techniques?

MR. GESCHICKTER: If it please the court, I'm
going to object to that question. First of all, Dr. Levin
should be asked to address himself to chiropractors.

THE COURT: That is right.

RE]

MR. GESCHICKTER: Mr. Holmes is asking chiropracto
or -3}

THE COURT:. (Intérposing)' I am not interested

~

in manipuiative medicine.

. MR. HOLMES: | May we approach the bench, your honogy

A
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?;M-CWhereupon, the following bench conference was

held out of the hearing of the jury.)

' MR. HOLMES: Your honor, 1 would ask if the court

has read the memorandum I left with him on this question,
because there are some exceptions in Virginia cases, and

there are --
THE COURT: (Interposing) No, I have not.

Where is it? When did you give it to me ?

MR. HOLMES: Right before the recess, your honor.

There are some exceptions to this rule.

THE COURT: What I am saying,'he haé to be able
to answer the question, that he is familiar with the
_standard of care exercised by people in the chiropractor
field -- that is, the care exercised by persons in that
fiéld in Northern Virginia.

MR. HOLMES: We're not trying chiropractic
medicine. We're trying what this maﬁ did to my client's
back, and is it -- we're not trying the science of
-chiropractic medicine. That is not ;n trial. What 1is on
trial is the physicalAactivity that was involved, and there
was obviousiy negligence. | |

THE COURT: Ask him if he is familiar with the

standard of care and skill tﬁat is exercised by the average
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16-a
member of the chiropractic field in this area.

MR. GESCHICKTER: .And then I would ask that

MR. HOLMES: I have done that, your honor .

(Whereupon, the bench conference was concluded, and

the proceedings continued within the hearing of the jury})

BY MR. HOLMES:

Q Are you famiiiar with the amount of care
ordinarily -- the standard of care, the amount of care and
skill ordinarily exercised by the average practitioner of
chiropractic medicine in Northern Virginia?

A  I'm not sure how to answer the question.

' THE COURT:  You have to know how to answer it.

THE WITNESS: I am familiar with the manipulative
teéhniques. |

THE COURT: That is not the question. The
question is of the practice of chirOpfactié mediciﬁe, if
I'm using the right term, in Northern Virginia.
| THE WITNESS: | I would have?to sepérate the
ﬁanipu}gtive end of it from the other ends that they use.
They use other modalities that I am not familiar with. I
can testify to the manipulative treatments that they use.

I am not -- I don't f@llow the theories they use for other
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17-A
treatment, or for that matter, manipulation. But I am
familiar with the manipulative technigues. 1 am not familiar
with the other modalities of treatments that they use.

I feel 1 am qualified to say that I am familiar with the
skili used, when they are using manipulative tephniques.
THE COURT: Do you want to ask him some questions,
Mr. Geschickter? |
MR. GESCHICKTER: Yes, your honor.
CROSS EXAMINATION
BY MR. GESCHICKTER:

Q Dr. Levin, what is the basié for-jour saying you
have knowledge of the standard of care required of the
practitioners of chiropractic medicine here in Northern
Virgidia?

A I have discussed chiropractic medicine in great
detail with several doctors who are also chiropractors.

The schools of chiropracty are primariiy in the midwest,
Iéwa and I1linois. The Parma School is a national
chirop;actic school. .They,-themseléés, have‘different
modalities of treatment; besides this manipulative
technique:. But I have discussed in gréat detail -- and
these are national-type standafds. I am also familiar with

patients of mine who have been under chiropractic care and

- y DEO REPORTING
'0663 931.3434




gy .

10

11

13

14

15

16

>certifyiﬁg requirements of the state.

certified, recertifieéd at regular intervals?

B
18-A

have had manipulative techniques utilized in this area, and
I am familiar with what has been done to them.

Q Doctor, are you familiar with what is required

for a chiropractor to become licensed to practice chiropractic

medicine in Northern Virginia? . }

MR. HOLMES: I object to that question, your

honor. That is not relevant.
THE COURT: I don't know until I hear his answer.

THE WITNESS: I know they are required to pass

BY MR. GESCHICKTER:

Q Do you know what those requirements are?
A No, sir.
Q Doctor, do you know what training in chiropractic

medicine, that chiropractic doctors are forced to take after |
they have become licensed in the state of Virginia?
A No, sir.

Q . Are you familiar, doctor, with whether or not

> .

3
practitioners of chiropractic medicine are forced to be

A I am not familiar with those regulafionét
Q Are you, again, familiar with --

MR. HOLMES: (Interposing) 1 object to those
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questions. This has nothing to do with the standards in
this case, your honor.

_ IHE COURTQ Objection overruled..
BY MR. GESCHICKTER:
Q Doctor, are you familiar with whether or not there

is an association for chiropracfic medicine here in Northern

Virginia?
. A 1 understand theée i;, sir.

Q What do you mean, you understand?

A 1 haﬁe heard there is an association for
chirﬁpractors.

Q Have you ever attended any of the meetings?

A No, sir.

Q Do you know if it holds seminars or training for
its members?

A I do not, sir.

Q Do you know the terminology nprﬁally applied to

the parts-of the body and procedures normally used by

2
chiropractors? -
A No, sir.
3 -
Q Have you ever taken any courses in chiropractic

medicine in any of these chiropractic schools you mentioned?

A No, sir, I have not.

[N

|
A
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are you aware of the standards of chiropractic medicine in

20-a

Q Have you ever taken any courses in chiropractic

A If you are referring to manipulative --

Q (Interposing) No, sir, I am talking about

A Being as I am not sure exactly what that encompasse
1f that encompasses -- 1f you are saying --

Q (Interposing) Are'yOu saying that you don’t know
what a course in chiropractic medicine would be?

| A I know that the basic Eonceptsof chiropractic

medicine are related to manipulative techniques of the spine.
There are other facets of chiropractic medicine that I am
unfamiliar with.

Q But what I am asking you, really, doctor, is this:

Northern Virginia, applied to themselves, their association,
their board, their peers, the chiropractic peers?
A "I do not know the details of their association, no({
THE COURT: Dr. Levin, s it possible that there
wou{ﬂ be a diffe:eﬂ; standard bétween your practice in
manipulative medicine and the chiropractors standard in
chiropractic medicine?

THE WITNESS: Sir, again, I have to get back to
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manipulations. If you apply my standard of manipulations
to the chiroPraétors standard of manipulations, I would say

there is no difference.

BY MR. GESCHICKTER:
Q How can you éay_that?
A I can say that the techniques of manipulation are
the same. | _

THE COURT: Would it follow those standards which
guide and govern the practice of chiropractors, that guide
you as an orthopedic surgeon, in manipulating the bores of
a patient? ‘ ;

| -THE WITNESS: Yes, sir; I have said, they would
frequently manipulate fof other reasons than for what 1
would mahipulate. So, their standard of why they do
-m;nipulatiéns would be.different; The techniqdes they use
for manipulatiﬁn, in my concept of manipulation, would be

the same.

THE COURT: Anything further?

-

'MR. GESCHICKTER: For the record, I would have to
say, I would object to the question of the court, and the
response elicited. I don't think the doctor has shown that

he knows anything.

THE COURT: I don't think he is qualified to

»
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'Northern Virginia area. He has so testified. I am sorry.

testify as to the standard exercised in Northern Virginia
in this profession. I would sustain the objectiQn to the
question. - ‘ - |
MR. HOLMES: May we approach the bench, your
ﬁonor?
(Whereupon, the following bench conference was
held out of the hearing of the jury.) ' j
MR. HOLMES: Xgur honor, this is my last witness.
I have no other expeft t; call, and I can question him as
to causation and his feeling' about what happened, and if the
standard of care was ﬁsed for people doing manipulations.
THE COURTf I am sorry, but I don't think he is -

I don't think he can testify to the standard of care and

skill that is required of persons in this profession in the

MR. HOLMES: Your hdnor, he does not do the
exact same thing. He says that he ﬁas different standards -
I can testify as an expeft -- he doifn'p have different
standards, not as to manipulative m;dicine.
o THE COURT:. I cannot helplit. The objection to
answering the hypothetical question is sustained.

Mgmﬁers of the jury, would you retire, please?

(Whereupon, the jury was temporarily excused.)
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 plaintiff's case?

Morris of this court. Judge Morris ruled that there must

23-A

THE CGURi: Dr. Levin, you may go back to your
seat. | |

MR. GESCHICKTER: Your honor, I dbn't plan to
céll the doctor, if you wish hiﬁ excused.

THE COURT: All right.

MR. GESCHICKTER: Do I understand that completes
the plaintiff's case, your honor?

MR. HOLMES: = I do note my objection and exception,
your honor.

THE COURT: I understand.

MR. GESCHICKTER: Does that complete the

MR. HOLMES: I have no more witnesses.

THE COURT: The plaintiff rests.

MR. GESCHICKTER: Ifrit please the court, 1 have
a motion t; make. I would move to strike the plaihtiff's

evidencé, and bring summary judgment.to the defeﬁdant. If

it please the court, the exact same case was before Judge
‘ -

Lo

be expert testimony as to the standard of care requested.
In that case, a physician, in order for a case to go to the
jury, there must be expert testimony to tell the jury what

standard of care must be applied to the defendant on trial -7
#

'DEO REPORTING
931.3434

-0068




0. “«ogy

10

11

13

14

15

16

17

18

19

20

21

23

.required of a practitioner on trial.

24-_1*}

malpractice or medical negligence case. I might say, your

honor, that 1 tried exactly that case previously, before

Judge Morris, in which a podiatrist was on trial, and in that{

!
case also, your honor, no medical testimony was presented as ‘

to the standard of care of a practitioner in podiatric

medicine, and Judge Morris granted the motion to strike.
Judge horris's ruling in the latter case was

appealed to the‘Supreme Court of Virginia, and&I am ashamed

to say to the court that I don't have the exact citation. ,

I believe it is 215 Virginia. But in that case, the

Supreme Court sustained the judge's ruling, and said a jury

must have expert testimony as to the standard of care

Your honor, here in this case, there is absolutely
no’testimony as to the standard of care required by an
expert witness. The only expert witness to testify was
Dr. Bortnick. Dr. Bortnick gave his 6pinion as to whether -
or not manipulation, a mahipulation ca:sed the herniation
of the disc in the plaintiff's back, ;hd-DrasBortnick gave
no opidion and offered no 0p1nion and was asked for no
opinion as to whether or not the manipulation performed on

the plaintiff met any standard of care and/or any other --

neurosurgery, for which Dr._Bortnick is qualified to testify
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to, or any other standard. So, there is absolutely no
standard introduced by the plaintiff. | |

-As the result of that, the plaintiff éannot BO
forward withlhié case. | |

THE COURT: All right, Mr. Holmes?

MR. HOLMES: It is clear that Dr. Levin's
testimony is not going to be allowed, but there is authority
in this state. There is an exception to the rule that has
to be expert witnesses, and I have outlined this in the
memorandum I gave to the court. And that 1is where the
testimony of the witness, as to matters of common experience
and,observation%—-;iﬁiﬁzmas a.case where an expert witness

was discussed. It is a case vhere the court held where a

matter 18 regarded within the common knowledge of laymen,
it was beld that a jury rnay infer negligence.
THE COURT: What éo?t of case was that?
MR. HOLMES: It was a West Virginia case.
1 believe it was’medicéivmalpfactice, fraizer vs. Gray, and
‘there is another one, Clark vs. Uniteﬁ‘States;v Tha: ié in
the lésp paragraph of the memo. -

THE COURT: What was it, within the common

,'kndwledge of laymen?

MR. HOLMES: I believe it was medical ‘malpracticey

DEO REPORTING

. UOO’ZI 931.3434

. A —— e % T



PR L a

10

11

13

14

15

16

your h&nor.
' THE COURT: I'méan, what kind of malpractice?

MR. HOLMES: I don't know. I can look here.

I believe I have it with me.' I believe it 1is in Miches,
your honor, under physicians and surgeons. I have evidence
on expert witnesses. It's not in this section, it's in
185 Southeast, and I can only represent that it was a
malpractice case. '
THE COURT: I am familiar with the cases Mr. -
Geschickter is.talking about. It could be 217 Virginia.
MR; HOLMES: I reiterate,. your honor, what I have
said in the memorandum. Thé laﬁ‘is, if the witness has
some quélifications to speak on the subject, then he should
be allowed to have his sey, as long as --

.THE COURT: (Interposing) I think he has the
qualificaﬁions. That is not where you and I part company.
It is that this witness, Dr. Levin, does not know what the
standard of care is that is-exercised in this community, as
to chiropractic medicine. He said gi. That is the questio
I asked him, and that's the questlion bhe answered "I don't
know." The motion 1is granted.

MR. HOLMES: Thank you, your honor.

THE CQURT: Would you bring the jury in, please?
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(Whereupon, the jury returned to the jury box.) |

THE COURT: Members of the jury, in a malpracticevé
case such aé this, it is necessary for the plainﬁiff, the
injured parfy, to prove thét the -- by expert testimbny,
that the doctor who treated did not exercise the standard of
care whiéh the averagé member of the profession in good ;
standing, at this locality, exercises, and Dr. Levin, who g

was called as the expert to testify to that fact, said that

he does not know what the standard of care is, insofar as

the practice of chiropractic medicine is concerned. He
felt that manipulative medicine is similar to chiropractic
medicine; so far as the standard existing in the profession
in which the defendant makes his living; he did not know.
And for that reason, the court would not let him testify,'
ﬁecause he didn't testify,:there;iq no expert testimony on
whicﬁ you could base a verdiét for thé plaintiff, and which
would bevto the effect that the defendant was negligent in
his practice, and thus injured the plaintiff. . So, there is

. X
no case to go to you. ‘
0 The court has struck the plaintiff's evidence in
the case. There is no evidence to be submitted to you,

and there will bte a judgment entered for the defendant.

And that concludes your participation in the case.
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We thank you very much for the time and attention

you have given the case.

(Whereupon, the proceedings in the above-entitled

matter were concluded.)

!
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