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E‘STATE HIGHWAY COMMISSIONER

vSs.

O 9

IN THE CIRCUIT COURT OF SMYTH COUNTY, VIRGINIA

OF VIRGINIA,
Petitioner

PETITION

THOMAS A. CARTER and

MARY CARTER

Route 3, Box 133

Saltville, Virginia, 24370,

N N st N N\t Nt Nt o Nad o NS N S
.

Defendants

‘TO THE HONORABLE J. AUBREY MATTHEWS, JUDGE:

Your Petitioner, State Highway Commissioner of Virginia,
files this Petition in éccordance with Title 25, Chapter 1.1 and
Title 33.1, Chapter 1, Article VII of the Code of Virginia
(1950), as amended, and such general laws as are applicable for
the purposes of condemning the land hereinafter described alleges
as follows:

(1) John S. Bundy is the duly authorized agent and attorney
for the State Highway Commissioner of Virginia, for the purposes
of instituting this condemnation proceeding as is shown by a
signed declaration hereto attached, marked Exhibit A, and asked
to be read as a part of this Petition and John S. Bundy is
authorized to file this proceeding in the name and on behalf of
the State Highway Commissioner of Virginia.

(2) Real estate which is affected in this proceeding lies
in the North Fork Magisterial District of Smyth County, Virginia,
and is further described as follows:

Being as shown on Sheet No. 6 of the plans

for Route 42, State Highway Project 0042-086-103, RW-201,

and lying on the north (left) side of and adjacent

to the existing north right-of-way line of present .

Route 42 from the lands of John Q. Brickey opposite -

approximate survey centerline Station 184495 to the

lands of John Q. Brickey opposite approximate survey

centerline Station 187+00 and containing 0.08 acre,
more or less, land. _
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This property is also shown on the pléns‘on file in the
central office of the State Highway Department, Richmond, Virginia
identified as Project No. 0042-086-103, RW-201, a copy of which
plan is being hereto attached, marked Exhibit B and prayed to be
read as a part of this Petition. ‘. .

(3) The.right and property taken and intended tb be.com-
pensated for in this proceeding is the fee ‘simple owneréhip to the
land shown within red lines on the aforesaid plans along with
such easements as are needed, all of which is described and set

forth in Exhibit B and described in detail in Paragraph 2 of this

Petition.

(4) The aforesaid iand and easements.are.necessary for the
construction, reconstruction, alteration, maintenance and repair
of State Highway System kﬁown as Route 42,ASmyth County, Virginia,
all of which property is declared in Exhibit A attached hereto.

(5) This project is for the improvement of a section of Stat
Route 42 between 6.042 miles north of the iﬁtersection of Route
.91 and 2.944 miles north of the intersection of Route 91 and will
include the right to construct, reconstrucﬁ, repair, imﬁrove,
alter and maintain the said Route 42 in accordance with the
attached plans marked Exhibit B. It also includes the right to
utilize the land in the future (1) for construction, reconstrﬁctiér
alteration, improvement, repair and maintenance of the said’

Route, (2) for all other Highway purposes, and (3) in accordance
with all the rights and incidents normally acquired in the propert]
by fee simple, easements, etc. |

(6)* Your Petitioner has made a bona fide but ineffectual
effort to purchase said real estate and easements from the owners
thereof and has been unable to do so because of inabilit§ to

agree upon the purchase price.
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(7) On or about the Zﬁ_ﬁday_of JMA,»} , 197Y,

Petitioner caused to be recorded in the office of the Clerk of‘

your honor's Court in Deed Book 2%, page 22§ , Certificate
No. C-24641, as provided by TitIe 33.1, Chapter 1, Article VII,
Code of Virginia (1950) as amended.

(8) Thereupon pursuant to the provision of the aforesaid
Title 33.1, Chapter 1, Article VII of the Code of Virginia
(1950) as amended, title to the land describéd'in Paragraph 2 is
vested in the Commonwealth of Virginia.

(9) Your Petitioner is of the opinion that the only persons
who are entitled to an interest in the compensation to be ascer-
talned by this proceeding are Thomas A. Carter'and Mary Carter,
his wife, as disclosed by a title examination of the above-
described land. ‘

WHEREFORE, your Petitioner respectfully prays to this
honorable Court in'accordance with pProvision of Title 25, Chapter
1.1 of the Code of Virginia (1950), as amended, that the Commis-
sioners may be summoned and app01nted to ascertain and report the
value of the land taken (including easements and 1nc1uding the
easement for the relocation of utilities 1f such relocation is
required) and damages, if any, which may accrue on the residue _
beyond the enhancement and value, if any, to such residue, by the
reason of the taking; that this Court be directed to éonfirm'che
vested title in_the.Commonwealth‘as aforesaid and take all such
other steps to carry out the intents of Title 25, Chapter 1.1,
and Title 33.1, Chapter 1, Article VIIX of the Code of Virginia
(1950), as amended, as may be necessary; and that your Petitioner
may have such other and general relief as the nature of this

cause may require,

STATE  HIGHWAY COMMISSIONER
~ OF VIRGINIA
By Counsel

-3 -
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Counsel:

WHITE, ELLIOTT & BUNDY
160 East Main Street
Abipgdon, Virgiat

4210

By

ST OF VIRGINIA
COUNTY OF WASHINGTON

This day John S. Bundy personally appeared before me, the

unaersigned, a Notary Public in and for Washington County, State

of Virginia, in my County aforesaid and being first duly sworn,

says that he is attorney for the State Highway Commissioner in
Virginia and as such is duly authorized to. execute the above
Petition, and that the matters and things stated herein are true-

to the best of his knowledge and belief.

Given under my hand this 2 day of ,ﬁeﬁ o L), 1976.

. o
Notary Pub{®c whose commission

expires on Q“i" “ ¥ 1776 -

jvad and liled, this the ,_}t-a
Receiv vﬂf\"” 19 )b -

day Of v \»v‘}_ 0 PRIV

.

XAV ISl Deputy Clerk
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Revised 1972

The State Highway Commissioner of Virginia declares that it is necessary for the construction; recon:

struction, alteration, maintenance, and repair of a section of road embraced in the Public Highways of the State,

42 0042-086-153, P4-201, Smyth.

Route , Project

County, to acquire certain land, or interest therein, pursuant to Title 33.1, Chapter 1, Article 7 and Title 25,

Thomas A. Carter and

Chapter 1.1, Code of Virginia (1950); as amended, owned in whole, or in part, by
Mary Carter, his wife, tenants by the entirety with right of survivorshin as at

Common Law . ' , and more particularly described in Certificate

No. C-24641 __ of the Commonwealth of Virginia, recorded in the Office of the Clerk of the Circuit Court

of said County in Deed Book , page , to which reference is hereby made, a bona

fide but ineffectual effort to acquire same by purchase having previously been made.

WUhite, E11i0t & Bundv

The State Highway Commissioner hereby zppoints

, his attorney in this matter, and authorizes him to institute

condemnation proceedings as provided in Title 33.1, Chapter 1, Article 7 and Title 25, Chapter 1.1, of the éode
of Virginia (1950), as amended, in the name of and on behalf of the State Highway Commissioner, and as his
attomey to make oath to the petition, all in 2ccord with the statutes in this State in such cases made and

provided. !

@me Highway Commissioner of Virginia

Dated at Richmond, Virginia.
Yay 31 - 1974

-5-
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i STATE HIGHWAY COMMISSIONER,
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IN THE CIRCUIT COURT OF SMYTH COUNTY, VIRGINIA

E "Plaintiff

EXCEPTIONS TO COMMISSIONERS'

Vs,
' REPORT

THOMAS A. CARTER, et al,

3

vDefendants

Now comes the State Highway Cémmissioner_by Counsel and
files his exceptions to the report of the Comﬁissioners within
ten days on grounds as follows: .

1. - The Court committed error in allowing the testimony of
Gaélandeedley in that his testimony pertained to éhanging the
dfive way on subject property and re-locating the drive way for
an entrance at the other end of thg laﬁdowner's property. .This
testimony was speculative in that all witnesses admitted that the
drlve way as now exists after construction was on the same grade
and the ‘same entrance as the landowner had before construction of
the project.

2, The Court erred in allow1ng the landowner to testlfy
thﬁt he had estimates on relocatlng his drlve way which estimate
entailed moving the drive way, closing the entrance to a double
garage and rebuiiding a garage at thé other end of the residence
located on the subject's propertf. This testimony was speculative
and improper as the entrance as now in existance on the landowner'$
pererty is substantially the same as before coﬁstruction and at
the present time reduired no renovation, excavation or changes in
the landowner's property.

3. The Court erred in advising the Commission that the

Hiéhway Department could make any changes in grade or access on

the property that was acquired by the State Highway Commissioner.
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~is to make appraisals based upon the plans filed as exhibits and ai

4. The Court erred in allowing testimony of the landowner's
witnesses as to possible éhanges in access to the laﬂdowner's
property. , |

5. The Court erred.in allowing testimony of H. B. Eller
based on estimates obtained from Garland Medley and oéhers in
regard to relocation of the drive way and rebuilding the garage.
This testimony was hearsay and improper. _ .

6. State Highway.Commissione: assigns aé error the Court's
refusal to rule that appraisals should be based on the plans
filed as exhibits herein and that all testimony in regard to land
values and damages should be based on those plans and not on '
future construction, reconstruction, renovatioﬁ, or maintenance
by the Virginia Department of Highways. To allow appraisals to
be given in Court based on possible and remote future changes in
grade, or access, are purely speculative.in nature and are inad-
missible,

7. The State Highway Commissioner assigns as error that
the Court refused to allow the State Highway Commissioner to
inform the Commissioners that the appraisals are based on the
pléns filed in this proceeding and that any further change in
grade or access after completion of construction of the pfojec;
would requiie further negotiation or contact with the laﬁdowner
in that the Commission is only to access damages based on the
present construction in relation to the landowner's property and
that any estimate as to future expenditures is improper and that
damages are to be accessed in relatién to the plans filed as
exhibit B in this proceeding.

8. The State Highway Commissioner further assigns as error

that the only proper method of appraisals in a condemnation suit
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aépraisals which take speculative future.eipeﬁditures such as
change in drive way or change in aécgss-to a garage are improper
and should not be allowed. 1In this proceeding it was agreed by
all parties concerned that the access to the landowner's property
i§ substantially the same or better now than before canstruction
o# this project, and that all testimony by the landowhe; was
bésed on future excavations or change in access by the Virginia
Department of Highways which changes cannot take place without
further nggotiatipns with the landowner.

Rgspectfully submitted:

: g ¥ -
/Zounsel for State Hightvay
Commissioner

1 * CERTIFICATE

I hereby certify that I have this day mailed a true copy of
the abovg answer to Mr. G. C. Jennings, Marion, Virginia 24354,

attorney for defendant.
1 R

%}"W/}q Lo

/ John S. %ﬁndy//

Recolved and filed; this ths 7/

dazﬁg hggif' 1974
A ;‘"-.'o._*/‘,“/ Depuly Cletk
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STATE HIGHWAY COMMISSIONER

<3 18
IN THE CIRCUIT COURT OF SMYTH COUNTY, VIRGINIA

OF VIRGINIA,
Plaintiff
ORDER OVERRULING EXCEPTIONS

KND CONFIRMING COMMISSIONER'S
" REPORT ‘

Vs,

THOMAS A. CARTER, et al

N Nt Mt N N N St oo Nt Nt N ot

Defendants

This day came the partios by thoir respectivo counsol.

It appearing to the Court that the Report of tho Commissioner
hereinbefore filed with the Certificate of the Judge of this
Court admiﬁistoring the oath to said Commissioﬁers was on
the 27th day of August, 1974 duly returned and filed by the
Court hereln and that wrltten exceptlons to the Comm1581oner s
Report having boen timely filed by the State Highway Commissioner
herein; and arguments of counsel in regard to written exceptions
filed by the State_Highway'Commissioner; and

Tho Court, basod upon tho argumenté.ofﬁcounsel and
written exceptions filed herein does ORDER and ADJUDGE as
follows:

1. That after a mature consideration of all matters
filed herein the Court is of the Opinion that no good cause -
has been shown against said Report of the Commissionors and
the same is hereby ratified, approved and-confirmed, and
exceptions to said Report are hereby overruled.

2. It further appears to the Court that the CommLSSLOners
heretofore appointed, ascertalned the value of the property
taken by the State Highway Commissioner to be $400.00 and
that sord Commissioners further fixed déméges occurring with

residue, beyond any enhancement and value at $6,800.00, and
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" the Court does heretofore confirm to the Commonwealth of

Virginia, fee simple title of the following land and-property
located in the North Fork Magisterial District of Smyth
County, Virginia, and described -as follows, to-wit:
Being as shown on Sheet No. 6 of the plans for

Route 42, State Highway Project 0042-086-103, RW=-201,

and lying on the north (left) side of and adjacent

to the existing north right of way line of present:

Route 42 from the lands of John Q. Brickey opposite

approximate survey centerline Station 184+95 to the lands

of John Q. Brickey opposite approximate survey centerline

Station 187400 and containing 0.08 acre, more or less,
land. :

It further appears to the Court that on the 29th of
May, 1974, the State Highway Commissioner of Virginia caused
to be rgcorded in the Clerk's 0ffice of Your ano;'s Cour;
in Deed Book 262, page 228 Certificate No. C-24641 in the
amount of $1,830.00 and Title to thg aforesaid real estate
and interest therein as aforesaid was vested in the Commonwealth
of Virginia in accordance with the provision of the statutes
of such case made and prOV1ded

It is further ORDERED that the State nghway Comm1s31oner
of Virginia pay to the Clerk of Your Honor's Court on behalf

of Thomas A: Carter and Mary Carter, his wife, the sum of

'$7,200.00 with interest at a rate of 6% pexr annum on the sum

of $5,370.0Q, this being the excess of ;he Avard over the
amount represented by. th¢ aforesaid Certificate of Deposit 4
from the 29th day of May, 1974, the date on which the above
mentioned Certificate was duly recorded in the Clerk's
Office, to the date uponwhich the principal sum is paid in
the Court. |

The Court does further ORDER that the Commonwealth of
Virginia be recleased from ény liability by virtue of the

recordation of the Certificate as aforesaid, and the proceedings

-10-
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herein be recorded and indexed as provided By 525-46.2i of
the Code of Virginia (1950) as amended, with reference to be
made showing the book an&'page.number of such recordation on
the ﬁérgin of the page where thé.Certificate of Deposit No.
C-24641 is spread. _ .

It is further ORDERED that the necessary costs of this

proceeding be taxed by-the Clerk of this Court, and paid by

the State nghway Commissioner.

It is further ORDERED that the interest of the State
and the Parties of the prbperty taken shall terminate, and
all liens in the way of Deeds of Trust, Judgments or otherwise
shall be transferréd to the funds so paid into' Court.

Nothing further remaining to be done, this action is
ORDERED dismissed from the Docket of this Court.

TO ALL OF WHICH, COUNSEL FOR PLAINTIFF EXCEPTS.

Thereupon, Counsel for the State Highway Commissioner
indicated desire to Petition the Supreme Court of Appeals of
Virginia for writ of error, it is,ltherefore ORDERED that

execution be withheld for a period of o haw
. ]

.and longer, if Plaintiff's Petition for writ of error is

granted, or until other action by the Supreme.Court of
Appeals of Virginia is ordered.

Counsel for Plaintiff has indicated that the trénscrip£
of this proceeding.will be ordered from the Court Reporter,
and tiFE=aiditionaltame=
transcript of this proceeding ﬁg;ége made a part of the

the accurate

record.

Requested-

‘ %r t«dwi«-—y"/
é ﬁ .I‘\nlnnggzzﬁ
Counsel\k Delendant

-11-
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Seen and objected to:

i\ - /.) - ’ L

\\\’ “Kx\ -S> ﬁ\MQL
JBhn S. Bundy

Lounsel for

(ftate Highway Comm1331oner of Virglnla

ENTERED, this /’/94 day
of %mubu\a\.’\*l 1977.

WAL/\O&WMLQ

Judg/

Becorded in C Law
Order ook Ko._ 2.3
ane /1§

-12-




IN THE CIRCUIL COURT OF SMXTh COUN"Y VIRGIHIA

STATIE hIGHWAY COMMISSIONER
OF VIRGINIA,

Plaintiff
vs.

THOMAS A. CARTER and
MARY CARTER,

Defendants

Wt N Nl Nl N N Nl Nl Nl N NP
>
T
b
x

NOTICE OF APPEAL
TO0 THE CLERK OF THE AFORESAID COURT: . il _
Plaintiff State Highway Commissioner of Vlrglnia, by counselh

‘ hereby gzves Notice of Appeal from the Final Order entered in 1

this case on January 7, 1977. 7 R _

That 1t appears from the record herein that the Court has ;_?
ordered that the transcript of this proceeding be made a part o:.
the record. | I I

STATE BIGHWAY COHMISSIOJER
OF VIRGINIA o

Ey s/ John S. Bunéy
- . Joan S, bunay

Qf Counseal
Counsel: '
WHITE, ELLIOTT BUﬁDY & JOVES
160 East Main Street
~Abingdon, Virginia 24210
CERTIFICATE

The foregoing was served upon the defendan s this 2nd day

of February , 1977, by mailing a txue copy thereof to their

g/ John S. Bundy
Jechn S. Bundy

-13-




ASSIGNMENTS OF ERROR

1. The Court erred in allowing the commissioners to include
possible damage to the Landowner caused by future changes in
grade or access on the condemned property within their valuation
of the damages to the residue in tﬁe current condemnation
proceeding.

2. The Court erred in admitting the testimony of Garland
Medley that pertained to changing and relocating the driveway
on the Landowner's property.

3. The Court erred in allowing Thomas Carter to teétify
that his estimated damages were based on the costs of relocating
his driveway and reconstructing his garage in the event that
the highway was changed in such a manner as to change his access,

4. The Court erred in allowing testimony of the Landowner's
witnesses-as to possible changes -in access to the Landowner's

property.

-14-



INSTRUCTION NG. /
The Court instructs the Commissioners that in fixing
a just compensation for the iand taken and for damagé t6
the residue of the defendant's 1and, the commissioners are

not limited to the use which the landowners are actually

‘making of. the land, but the landowners are entitled to

have commissioners.consider the value of the land or
property for any purpose for which it is reasonably=avail;
able and the landowners are entitled to-be compensated

for the land taken and for the damagé to~tﬁe residue

of their land on the basis of the most valuable purpbse

for which said land is susceptible of being used.

-15-



INSTRUCTION NO. 2

The Court instructs the Commissioners that when private
property ié taken under the exercise.ofvthe power of eminent
domain the law requires that just compensation be paid to the
landowner. Just compensation means a fair aﬁd full equiva-
lent for the loss sustained, It would be unjust to the
Commonwealth if it were required to pay more than the loss
sustained by the property owner ahd it would be unjust to
the property owner if he should réceive_léss than his loss,

Just compensation is to be ascertained as of the time the

Commonwealth acquired the property, which in this case is

the R0 day of May, 1974,

Just compensation includes two~separate.issues which "the
Commissioners must determine:

FIRST: The faif market value of the land and improvements
actually taken by the Commonwealth; |

SECOND: The damage, if any, to the residue of the pro-
perty resulting f£om the taking and new coﬁstruction beyond
the enhancement in value, if any, to the'residug by reasén

of the taking and new construction of the highway.

-16-
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INSTRUCTION NO, -—:3

The Court instructs the Commissioners that the first duty

of the Commissioners is to, ascertain the fair market value of

~the land and improvements which the Commonwealth is taking,

without regard to effect upon the remainder of the property
owned by the defendant.

The fair market value of the pProperty is the price it will
bring when offered for sale by one who de31res, but is not
obllged, to sell, and is bought by one who desires, but is
under no necessity, to buy.

It is not a question'ef the wBlue of the property to the
Commonwealth or to the owner. Nor can the value be increased
or reduced by an unwillingness to sell it or because the |
Commonwealth needs the particular property; nor because of the
proposed construction of the road.

The Commissioners should~consider all uees to which the
property may be reasonably adébted~with respect to its sur-
roundings and natural advantages, or disadvantages, and shall
determine.its fair market value at the time of the taking in

the iight of such uses, The Commissioners should consider

"~ these uses with relation to the existing business, residential,

or other demands of the community, or such as may be feason-
ably expected in the immediate future. The uses to which the
land is adaptable must be so reasonably probable as to have.an
effect on the market value of the land at the time of taking.

Purely imaginative .or speculative value or uses should not be

considered,

-17-




INSTRUCTION NO. /A

The Court instructs the Commissioners that the second

duty of the Commissioners is to ascertain the damages, if any,

to the residue of the property resultlng from the taklng

and new construction beyond the enhancement in value, if any,

to the residue by reason of the taking and -new - construction

of the highway.




INSTRUCTION NO .,_E__
The Court instructs the Commissioners- that the measure
of damages to the residue of the tract is the difference
between the fair market value of the residue immediately

before the taking and its fair market value immediately

.after the taking,

. -19-




INSTRUCTION NO-. AC;
- Phe Court instructs the Commissioners that while the

Commissioners may give consideration to individual items of

bdamage, they should not compute the damages to the residue

by simpiy adding these items. The determination of damages

should be based upon the overall difference in the fair

market value of the residugibefore and.after the taking.
The Commissioners should consider every circumstance

present or in the reasonably near future which affects the

“value of the residue.

. -20-




| o INSTRUCTION NO. 2

i
1

%fhe Court instructs the Commissioners that they should

take iﬁto consideration the fact that the Highway Commissioner
B |

is enﬁitled to occupy the entire right of way acquired.

i
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INSTRUCTION NO., q

The Court instructs the Commissioners that while the
. : .
parties to this suit have presented testimony which the
Commiséioners shéuld consider carefully,.the Commisséoners
are not bound by the opinion of the witnesses who have
testified, or by the apparent weight of evidence, The
Commissioners, having viewed tﬁe property, have a right
to exercise their own judgment based upon facts obtained
by their view and in accordance with these instructions,

This, however, does not permit the Commissioners to make.

an arbitrary or capricious award.

-22-
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‘second, the damages, if any,

INSTRUCTION NO. 1 .

The Court instructs the commissioners that they are

to determine two questions in this proceeding: first, the Just

compensation for the lands or interest therein being taken;

to the remaining lands of the

owner hey@ﬁ€E§E€;Eﬁﬁg *en&:a;:value:axfzany;t@:sunéegc«ﬂé
by reason of the taking.

-23-



INSTRUCTION NO. “o—

The Court instructs the commissioners that just

compensation as used in these instructions means the fair

market value of the land taken. Féir market value is defined

as the price which one, under no compulsion, is willing to

take for the property which he has for sale, and which

another, under no compulsion, being desirous and able to

buy, is willing to pay for that property,

-24-
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INSTRUCTION NO. 3

—————

. The Court instructs the Commissioners :hat they

are not bound by the opinions of expert witnesses as to

the value of the land or damages, or by the apparent
weight of the evidence, that you areé to. base your.

findings upon the facts presented to you and upon your

view of the property, but you are not turned loose to

take arbltrary action and render an award not related

to the values or to the evidence.

-25-



INSTRUCTION NO. éf

The Court instructs the Commissioners that in ascertaining
the fair market value of the land taken for highway purposes, you
are not to assign a value to each tree, shrub, building or other
improvement and add these items or amounts to obtain a total
value; but you are to consider the land taken as a whole and
determipe its market valué as a whole on the basis of a price it

will bring when offered for sale by one who desires,‘but is not

obligated to sell and is bought by one who desires, but is under

no necessity to buy.

-26-
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INSTRUCTION NO. S
The commissioners are instructed that the right to
just compensation became vested in the owners of the

lands, herein being condemned, as of the date of the

taking by the State Highway Commissioner. The time of

the taking of the lands, or interest therein, subject

to this condemnation proceeding was _E,Q ] /?7[4&7 _ /?7’«;/

and just compensation for such lands, and damage, if
any, to the remaining lands of the owner is to be

determined as of that date.




INSTRUCTION NO. é?
In determining the fair market value of the property
at the time of the taking, the commissioners may consider
its adaptability and suitability for any legitimate

purpose, but they should award only the fair market

value of the land as it stands at the time of the

taking in view of all of the purposes to which it is
reasonably and naturally adapted, and not its prospective
or speculative value based upon future expenditures and

improvements.

-28-



10

11

12 -
13 

14

15
16
17
18
19
20
21
22
‘23

24

1.

This matter came on to be heard on Friday, August
27th, 1976, before The Honorable J. Eubrey latthews, Jﬁdge
of the Circuit Couxt of Smyth County, Virginia, and a panel
of five Commissioners.

¥rs., Jo Crewey, Court RCpcrtor. wag duly sworn in
the manner prescribed by law.

BIi.L hELLACK.

having first been duly sworn, testified as fcllows

DIPECT EXAMINATION:

BY: JOHN S. BUNDY:

Q. woulé veu state your name, pleése?
A, ' Bill FHedrick.
Q. . Mr. Hedrick, did you have cee asicn te appraise

the property owned by Thomas A., and Mary Carter,

located on State Route 42, in Smyth County?

2. Yes sir. '

Q. vhat date did yeu make that appraisal, please;A
six? '

A, May 29th, 1974. |

‘Q. Your Fonex, again this is the daﬁe of the taking

by the State Highway Commission.
THE COURT: May 29th. 1974. Members of the Commission,,;his
is the date you will use in determining your

valuesa.

‘BY: JOHN &, BUNDY:

Qe My, Hedrick, how did you make this appraisal,
please, sir? |

A. : I used the lineal foot method in arrxiving at the

JO CREWEY

COURT REPORTER
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Direct ~ Hedrick . . . 2.

Q.

A,

Q.

A.

He!
i

‘value of the land and the cost approach to arrive

 property, containing 2,043 sg. ft. Let me give

- amountea to $380.00. 1 appraised Xox €6 yards

at the value of improvements.

Yhere was the lend that you used to conmpate thié
property with, please, s8ir?

9ne lend for ¢omgarisqn was located at Pleasant
Heights Subkdivision, South of Saltvillé, |
viould you go forward and give us that appraisaLQ
please, sir? | o

There was a one-3tory brick dwelling on this

you the land value first. I appraised the value
of the land at $4,706.00 per acre. This particuldr
site contained .66 acre, for an indicaﬁed value of
$3,100.00 for the site. I appraised the dwelling
located on the.pgoperty at $43,843.00, anc othex
inprovements on the property, a wells a paved |
driveway, septic system, I appraised at $3,632.00,
making & total appraised vélue of the property

of $50,575.00. The area to be taken was eight-

hundrxetas (.08) of an acre at $4,700.00 per acre,

of pavement for the driveway, at $3.00 a yard,
which amounted to 5200.60 - & rounded figure...;;
there were several pieces o shrubs aﬁd se=aded .
lawn and the .08 acze in the tzke; also two light
posts, and I nlaced a luagp sum value of 5260.00

on the land taken,

¥What was the total for the p»vonexty tzken?

JO CREWEY

COURT REFORIER

RT. 2. BOX 282
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Direct - Hedrick s ' | } . 3'. 

) She total take was $830.00.

Q what is the lceation of the kecusa to the new
richt~of~-way at its clccest point?

e v &% the west end of the dwelling, approximately,zf

40 feet: at the Zast end, approximately 75.

Q. , Do you have a picture of this propexty?
Ao " Yes sir, I do.
' THE COURT: - . Ppetitionerts Exhibit #l.

(Taereupon, Petitioner's Exhibit #1 was marked

for identification anddfiled).-

BY: JOII S. BUIIDY:

e

Q. is this a picture of the property you took back
when you were making the appraisal?
G. C. JENNINGS: Your Honor, we object to that as not

‘being a picture of his prcperty.

| 5IS COURT: ‘Well, the Commissioners have seen the

. property. They know exactly what it looks like,
Ve JOIN S. DUNDY:
Q. what was the...was there any change in road grade
at thia particular location?
Ae ‘ Yes sir. The elevation of the :oaé on the center-
line was raised from 1-1/2 feet at the West
property iine to approximatzly 2 feet =t the

East property line,

Q. Alright, sir, did you find any damage to the
residue?
RB. ' Yes siy, due to the irregular shape of the propert

line along the front of the property, I placed a

JO CREWEY

COURT REPORTER

RT. 2. BOX 282
MARION. VIRGINIA 24354

-.-q-l-:



10

11

12

13

15

16

17

18

19

20

21

22

Direct -~ Hedwick ) 4.

Qe - - That's ali.

thousand dollar value.

Co Do you know how faxr the: house sets back from the.
icad? |

A, Appro¥inately 32 feet,

c. Ind I believe at this paﬁticulaz location, you ére'an

acquiring .08 acres, is that corvrech?

Bie That is eorrect,

M. Approximately 40 feet.
Q. Alxight, sirx, now did wvou check to see winat the

CROSS EXANINATION:
BYs G. C. JENNINGS:
Q. tix, Hedxick, as to the driveway, ¢o you Lnow
why there wae an angle to the road?
JCIN S. BUEDYS Youyx Honer, I'ia going to cbjecﬁ to this-

~dine of questioning.

G. C. JENIIIIICS: I just azlied him if£ he knowas.
THE COURT: ' Well, gentlamen, waether hie Rinows or

Coeen't know, the Hichway Department Qae a right
o condem: this property. I don't know why they
cld it the way they did it and I think iz is
immaterial, so your objecticon is sustained,

EY: G. C. ORININGS: )

Q. Mr, Hedrick, from the point in the ariveway to
the garage door, d2 you Xacw now fayr that wbuld kg

£rom the taks line as it prresently ig?

drop wouwlid k2, assuming a level area as the take

vy to the driveway - what would ke the girage?

JO CREWEY

COIRT REPORTER

RT. 2. BOX 262
MARION, VIRGINIA 24154
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De

Qe

A

Q.
Ae

Q.

"Ae
Ae.

Q.

A.

QO'

Vhat do you mean by “occupied”?

You would have a_vertical'wall?

I£ you cut back to the right-of-way line.

% don't know the fest.

Well, if the ﬁiéhway were to occupy ail the way
to their right-of~-way line, cCo you know wiat the
grade would be going intovthe ériveway?

It would be the same as it is now.

If they occupied all the way over?
Well, I mean if they moved the road over to where

their right-of-way line is.

You would have a vertical wail.

Alright, now you understand that the Highway

Department has a right to occupy this property all

the way ﬁo that 1ine. is that not correct?

The lighway Department owns the pfoperty back £6 
the right-of-way Line; but in tha event there‘wéﬁl
be any additionallgrade work or construction done

other than what has been done, the land owner woul

be re-contacted and an additional compensacion ff“'

would be made. _

Well, why would yoﬁ éo that...sisn't that the
reason that the propexty goes out into tas yar&{..
isn't that the reason it aoes go into an angle;thz
if you ever have to widen it in the future, you
would not have to g2 kack again?

No sir, the right-of-way was bought for this

particular projact.

Ld

Ltv

JO CREWEY
COURT REPORTER
RT. 2, BOX 262
MARION., VIRCINIA 24354
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Cross - Hedrichk ' B 6,

Q.

A.

i,

Q.

Ao‘

Q.
As
Q.

A.

Q.

A

 Well, let me ask you this: I it not %r

“Well, so far as this particular project goes,

i, for any reason, the Highway Department should
decide to add, say. three feet to either side of
the road, it would not ke necessary to come bac35
to the land owner, wouid it? N =

. ]
In the evant theYeess |
eeeothey already own it, don't they?
In the event that should ke dene, they would

ze-contact the land cwnar.

&

at

=

f.o

the Hicghway Department requiies ihat 2 person
entexr a private d:iveﬁay, and for that matter,

a contereiz)l driveway, from a relatively level -
area, that is in ordsx that the scrapur can go
along in a flat area and keep the snoﬁ and &6
forth cleaxed away from thisvarea.¢.they would

not allow the driveway to tie into the paved

 portion without a flat area, would they?

Do you mean tie 2ight into the edge of the road?
Right. |

No sir, I wouldn't thiunk thevauuld.

And it 6oes‘;equire that an area, even thoggh,...

essyoUu're talking about along the shouldexr.

essalony the shouldax...the shoulder of the road

st De below the level of the paved portion of
the road, is that tru=?

¥ot necessarily kelow, but even with,

Even with or baslow it, depending on the drainage?

- JO CREWEY
COUKRT REPORTER
RT. 2. BOX 262

MARION. VIRGINIA 24354
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A. Yeg. |

Q. Now, you value the property at 550.575.00..was
that before or after the take? |

A, R That was before the take.. ,

Q. And, in your 6pinion, the difference betweeﬁ the -
fair market value before and after would oniy_bé:
...after the take,.would be $49,575.007

2, - Mo silr, the value after the take would be
$¢3, 725,00, |

Q. ' Okay, so you feel that there is only 31,000.00
damage to this property? |

A. Yes sir, in my opinion, approximately that.

Q. - Are ycﬁ saying that there is any enhancement?

A, Xo six, I can see no enhancemént. |

Go Now, if it were shown that if the Highway Depart-

ment 8hou;d oCCUpY up Lo tae proposed or whera
the State.... -

TEE COURT: ....noﬁ}er. Jennings, let's forgetA 

| about that. The Cour:t has instructed the | | b

Commissicners that the Highway owns it and they
are entitled to occupy it for wnatever purcose
they see fit...s0, forget about that.

BY: G. C, JENWINGS: |

Qe Did you take into consideration, in making.ycu: ;
appraisal any changes that might have to be made
if, in fact, the Highway Departmant did occﬁpy.Q..

JOIT S. BUNDY: _ esess2cur Honox, I': golng to object to

this line of questioning unless thay can show for

JO CREWEY

COURT REPORTER

RT. 2, BOX 262
MARION. VIRGINIA 24354
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THE COURT: _eseesCpjection sustained, genilexen,
Tre Court has instructed the Coamisgsion es to

the law on that point,

G. C, JENNINGS: ‘ell, we note our eicepticn.

THE COURT: You may,.

G, Co JENNINGS: That's all.

THL CCURTs | You may proceed, lMr. Bundy.

JOHl S, BUNDY: That's all we have, ¥Your Honor.
- TEE CoUumn®: ":i.-Alright;_you may proceed, Mx, JenningSa

- JOE To GOLLEICH,

having been culy swoxn, testified as follows:

DIRLCT EXRMINATICN:

LY: CGeo Co JEMRNINGS:

Q. Would you'please state your name?

Ae | Joa T;»Gcllehon,_

Q. Where do you live, Mr. Gollekhon?

e in Chilhowie.

Qo | Vhat is your occupation?

A, Cexrtified Land Surveyor,

Q. - And are you a4Certified #and Suzvéyor in £he

State of Virginia?

b - Yes eir,

Q. rre you llcensed in the sState?

p N Y28 s8ir, |

Qe Fr. Gollehcn, o ...&id you go upon the property

of Mz, and irs. Carter at Broadford, for the

purpose of making a survay of the driveway and

JO CREWEY

COURT REPORTER

RT. 2, BOX 282
MARION, VIRGINIA 24354
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Liract = Collohon ‘ . .

- entrance to the property?
Lo Yes sir, I did a physical survey as well as a
proiile suxvey. |
JOHN S, BUNDY: Your Honor, may I see the Court and
- Counsel in Chambers, please?
THS COURT: Sheriff, take the jury tc their toom; .
(“hexeupon, the Commissicners retired té thei#:'
xoom and the.following proceedincs were had out of their . -
presence),. |
JOHN S, BUNDY: If it please the Court, Your Honor,
" this eshibit....it looks to me like Counsel for
the Defendant is trying to base same.line of
testimony as to sPécialties....., | »
THE COURT: = se.owait a minute, Mr. Bundy. You're .
} . way off base as far as I'm concerned. I don't
| ~ know what you're’talking_about...this éxhibit; oy
| anything else. Ko exhibit has been introduced.
JOHN S. BUNDY: | The exhibit that was handed to me iay
Counsel with reference to the survey of the
driveway. I don't see what referenca it has to
the driveway there now or that immediately :
preceding it,..I dbn't see what any relevancy of
a suxrvey would have én the dziveway, I 3ce no »:'
purpose for it baing iniroduced., The drivewaf is
there; the entrance is there, and it is in the
same location it'was bafore,

THE COURT: - Alright.

G. C. JENNINGS: Your Honor, we intend %o ccnnect this up

JO CREWEY

COURT REPORTER

RT. 2. BOX 282
MARION. VIRGINIA 24354
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2

G, Co JENNINGS: That iS...Your BODOT, esve
THE COURT:
Go Co JEHNINGS: well, walt just a second., I may have

- misunderstocd you., Do you mean...you're talkiag

TRE COURT: Yes.
G, C. JENNINGS 3 * %ha is correct,
THE COURT: = - Alright,

G, C, JENNINGSS

THE COURT:

G. C, JEMNINGS: cssseand then to show, Your Eonor, if

THE COURT:

G, Co JENNINGS: We would like the record to show, Your

it, sir. fow, is this on the aassumptisn that

and snow the relevancy of ic.

well, sheow the Courlt bafore I introducs

it is going kachk from xcad level to the edge...

is that what you've done?

eesctat!s all I want to know.

about to the ed;o of the take?

Vie intend to show...we intend to ask the
Court to ...for'anvinstrucfion thét the
Comeission can consider the fact ihat the Highway
is entitled 1o occupy thieCsses |

. I Gon't Giffer witn that, Alright,

Mr, JenningsS.ceo .

in fact that occcurs, then they can consider the
xeasodable'coat in adjusting the residence to the
then canéiticnsov

I'm not going to let that go ine I -

con‘t know whether it will cor wen't, but I'm going

]

to instruct them, So, your ckjection to thie

exnibit, marked Land Owner's Exhibit #1, is granted.

JO CREWEY

COURT REPFPORTER

RT.. 2. BOX 262
MARION. VIRGINIA 24354
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Jivest ~ Collelion , _ , - 1n

“HE COURT:

- ruling. Land Cunel's Exhibit 31, tx. Clerk, so

for identification and £iled),

THE COURT:

Couxt and the following proceedings ware Xau).

BY: G, C. CEWSINGS:

‘take itself, the new take line?

of the driveway,

Qe

Ao

. The new take line now?

HONO  veavwse

Well, wo'll let yéu do that, zut we don't:
want to do it at this stage. HMand it up and let
it be marked 80 ;He ‘@co*d can he kept straight, -

and you may note your exceptzcn tc the <ou *t'

there woil't D2 20y ceaee

(Thersupon, Land Owner's Exhibit #1 was marited

Alright, let the Commissioners come back.

{Thereupon, the Caumigsioners returne d to op

-L

an

In looking at this property, how far is it Zzom -
the door of Mr. Carter's present drivewav, o his

gaxage, to the edge of the take, tha: is, in the

Yes‘o :

We find it to be about 48 feet right in the middle

Did you make a survey as toO...or make & <alling
23 to the grade from the zoad to the garags dcdr;
end what percent gracde is...did vou £ind that %o
be?

¥ell, assuming 100 fcot elevation out im the centey

cf the existing pavement in 42, it goes back for

the first 20 feet and there is a vexy amall'percenF

JO CREWEY

COURT REPORTER

RT. 2, BOX 282
MARION, VIRGINIA 24354
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of gyrade. ~Froa that point, it changes quits
abruptly and £rom that point there to the garage
door, its a 13.35 percent grade.

Now, that would be f£rom the center of the xoad,
ie that correct? |

o, tha*'s £rom over at the edge of the road
where the pavement comss out and turns up €O the
ariveway. | S
tow, what would be the percentage cf grads from
fhe point of the taxe, going acxoas the cr;veway.
in the middle.of the driveway, what would bhe tHe
pe:cenﬁ of grade from there to the garage GoOX?
well, it is pretty mach the same thing. |

.And thai would be approximately... |
...approxis 2ly 13 pezcont.
pid You make a measurement fzqgjthe rear lot line

. £0e.ss0f the Cazter residence.;.toﬁthevrcad at the
take? |
From the rear of his property?

Yes,

No, I did not from the rear of his propexiy. All
we did was measura‘here from the centex eﬁ_ﬁhe;f“
road back to the caxpoxt. | |
ﬂx. Gollehon, 3in ycub opinion as to the value o;
this propecty, has it in any way besn damaged Ly

tha veloeation of the property lius?

B3UNDY: your Henor, I'm going to object to thaty

He is nst qualified a3 an enport to tegtify to

Jo CREWEY

COURT REPORTER

RT. 2. BOX 247
MARION, VIRGINIA - 23354
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Dixect ~ Gollehon 13,
this,
THE COURYs , Chiesctlon sustainsd,

1 G, C. JEIDIDIGS:

Ne - re you a iand ownex in Smyin County?

e Kot at the éresen& tirme, no uir,

Qs Vexe vou & land cwnex in 1974 - in May of 19742:

A, Xo sir.

0. Alvignt, sir. I Bave no further gquestions at Chid
tine. ‘

JOIE S, BUNDY: - Yo qﬁestions, Your Honor.

H, 3, ZLLER,

having firs: bzen duly sworxrn, testified as £ollows

DIRSCT FXAMTITATION:

BY: ‘Go c. JE";.\‘ ~GS:

Q. - Your name is Mr, H., B. Ellex?
A Yes sir.
THE COURT: His qualifications in thz formar case

vill apply in this case.

BY: C, C. JENNINGS:

Q. . ﬂf. Ellex, did yoﬁ.go uzon the lané of Mr. and
lrs, Al Carter for the purposs of)making an
appraisal of this'property?

A, Yos sir, I did on Aucuzt lith and Rucust 18%h,

1976,
Qe And would you go forward and tell the Courtsess
THE COURT: ees M2, Ellar, veu Lave boen in the

covrtrooce,. You understand that the value in

connection with this proverty is of iiay 2°9th,

JO CREWEY

COURT REPORTER

RT.” 2. BOX 262
MARION. VIRGINIA 24354
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15747

Fre Y28 Bir.

JOHN S. BUNDY: Your Homor, I hate to interxuptfagain,

bt may I take a matter up with the Couxi?
THe COURT: Well,_if you hate to, you don'e have to,
Mr.‘Bundy. '
UOHN 8. BUNDY: well, I realize that, but I nsed to foi

just cne second.

THE COURT: Alright, let the Commission go iuto thei

roGid.

(Thereupon, the Ccrmissionera retired to thelyr

- yoom anG the following proceedings were had).

JOHN S, BUNDY3 “' Your Honor, I would reqtest that bafore
 this witness teatifies‘that if any testimony is
involved with My, Gollehon'a‘suxvey snd things
of that natuxe, that he be instiructed not to
testify on that, T Sy
THE COURT: I don't know that he's even seen the -
survey., The Court has ruled on that., The Bighway
had the right to use it all, Mr. Bundy, bui I'm' 
not going on vhat they may ox may ot <o,
JOHN S, BUNDY: . Yes sir. There ig...it's my understandi
hat there will be testimony about bhulldiag &

garage.

TIIE COURT: You may note your exceptien, I will

rule on it 2g it comes up.
JORN S. BUNDY: Alyight, Thank you, Your Ionst.

(Thereupon, the Cogmdssicners waturned to open

r

ng

JO CREWEY

COURT REPORTER

RT. 2. BOX 1262
MARION  VIRGINIA - 24354
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BY:

C.
A,

Qo

Q.

Qs

Q.

G.

C.

. Since this.section came off of the front of this

. included in this take was 66 yards of pavement.

Court and the following proceedings were had).
JENNINGS:

Mr. Eller, what method did you use in making your
appraisal of this property?

I made just a judgment decision on the value of_A
the také, based on experience.

Alright, sir, and what, in your opinion, was the

value of the take of this property?

lot: cut down the front yard, I felt like the
damage was the total value of the lot that the
house is setting on -~ the total lot, $1,500,00.

Alright, six, I believe the evidence shows that

What would be the fair market value on this date
the 29th day of May, '74, of some 65 yards of
pavement? | | _

vell, I just figuxed the total value across thexe
on the take, the pavement and all -~ $1,500.00.
ckay, based on this, did you consider the size of
the lot and how much was being taken and how much
remained on both ends?

Yes, since this lot is wider than it is deép. I
felt like when you're cutting part of the front
off there you're cutting down on its value because
you're cutting the depth of the lot.

Did vou meke an appraisal or estimate as to the

cdamage to the reszidue, if any?

JO CREWEY

COURT REPORTEK

RT. 2. BOX 282
MARION, VIRGINIA 24354
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= 2. . 2uTom b - 2 - = L
Fae - Yes3 sir, and the wav I arxvived at that,

first things w2 G5 when we show pyoperty le to

4
ghow the property line and vhon yvou show a
e smankies
DYOSTac T

a
‘feet: from the garage, the Western end of the

for rmost intelligent buyers,
cguestion in thair nm
have on the property, and based on that
ing<a€ the situation vhere if the Higﬁway were to

cceupy the entire property back to &

JOIT S, BUNDY

ony testimeny along this line would be purely

specula
THE COURT:
instrve

this in
o with

JOIN S. BUNDY:

is 40 fest from the Highway preperty line,

Ce3K] cow‘d see whare a change would have to

&80 it would b2 too =t

ange ke necessary and the buyer world use

Your Honox, I'm going to cbiect kecause

tive,

Objection over-ruled, Mr. Bundy, I havs

ted the Commission that the Hichway owns

EA

t.

e

Yas sir. For the purpose of ths reﬂord

wa vould state that the pro3l

angd tha
bafore,

TEE COURT:

buyer that the preperty line is 20

ind as to what effect it would

-

2 in the driveway, the entrancs o the

cep £t enter shovld

nformation to beat the price of the properiy

ee simrple and they can do what they wani

act has bean co:pleted

scc29s is thare asg shown and is as

F33.074 PUDRIUN

eveothe ruling is

on2 of the

+ would raise the
and look-

thea p,u,e:ty

3+ wass

Bundy.

JO CREWEY

COURT REPORTER

RT.. 2. BOX 262
MARION. VIRCINIA 24354
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You may note your exception.

JCEN £, BUNDY: we except.
BEY: C, C. CEMNNING3:
Q. ¥r. Eller, Lased on your estimate, were any other

factors considered as an element of damage to the

THE COURY:

rasidue? 4
&, well, I considered what it woﬁld cost to corzact
this situaticn should it occur.
- Qe alright, sir, would you just co Forward’
a, Basad on bids in 1574, that's wnere I got my
figures...e | | |
JOHN S. BUNDY: Your Honor, I would object to that

unless he is the person vwho obtained the bid.
Overruled, Mr. Bundy,

ELLERS The bid £rom Sugar Srove Aspnalt Company in 1974.
' July 30, to remove the gravel and present ériveway.

black-top, reseed and move the shrubbry; put in a
new driveway at a new location on the end of tbe
garage, was $1568.00. To rectify...clo22 up the
two entrances; present entrances, to the garage -
and put two new ones on the West end, the bid was
'$4700.C0., |

JéHN S. BUNDY: Youzr Honor, we object to that.

THE COURT: Your objection to that is sustained,
Mr. Bundy. Disregarcé that.

G. C, JERIWINGS: Te¢ changa the garage?

TBE COURT: Yes.

BY: G. C, JEXNINGS:

]O CREWEY
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5HE COURT:

G. Co JENINGS:

a.

A.
Q.

A,

Yhat, then, vwould bz the totel....welld, lat's put

it thig way: The diffeorarnce katwesn the falr

o cathe foir market volue before and
after....now, Mr. Jennings, you'ras getting dowvm to

tha low,

Would yvou state, whether or not in your Opiziion._
the fair market vaiue before ani afta'r the tako,
trat 2 willing buyer would be willing to pay and
what a willing seller would ks willing to sell

before the pz‘cgert?_ line was chaagad .'ova::. that is

and immediately after it was changad over?

And Tassd upon your oxperience in the real estate
businesé. is that your figure based upen vhat
vould be.g.i':éli. let ma put it this way: Let nie
back up and start again. Is treore any erhaoncenment
in value?

I - think not,

vhat iz the total,,..

es10$6,263,00 is the total and tha* ineludes the
take and damage,

2lyignt, sir, can ycu break those dovm?

$1500,00 for the take, $F4700.00 for tho domage.

You m2y 2ok kim,

JO CREWEY
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CROSS EXAMITIATION:

ise

i~

wiw

O

S . 9, LI ad cad n R 2
e, Bllgr, tha Fighway is ecgaiving .02 acrs, is

-

And vhan you dascribed it, vou said in your
cpinion it was worth $1500.,00 ~. am I corzect in

2 .

saying vou decided it was that much becauvse o thd

irregular shape of the lot and thinga of this

nature, is that why?

Mo sir, it ccme off the‘froht of that lot and
decreased the dzpth of it.

Viell, wouldn't that go to damege rather than the.
value of the lénd?

I éen’t believe so - that's the value of the lot,.
Well, how much is the lot worth?

Well, I'd say the lot is 200 feet wide and the
remaining depth on ths East is 175.08; and on the
left 122.5 foet....that location over there, that

lot dught to bz vorth $3,000.00 now, and I'd say

prior to this, it would k2 close to §4500.00, or

more.

So, it’'s got...well, I'll get off that.

Yoz can't figure it on an acreage basis bacause
that last one hundred feet...the last hundred of
an

n acre on the back of thia lot is not vorin vhat

3
)
H
0]
'.v.
&1
ct
o
4]
0]
e
[
v

K Su - Y oo D = oS
I understand that, At preseat,
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access -~ practically the ssme access to the

property that existed prior to this, is that

corxect?

& As far as I Know.

Qe Endé you gaid yeu had 31568.00...

A, Mo, $15060.C0 for the value of the take and B
$40.....No0, $1568...I don't know vwhere I gop’the"’ |
§56u ... S

Q. ...you said S1568 was for the value...

A. ...valus of the take. '

Q. ...valuelof tha driveway, is that coxrect’

A. No, wait 2 minute. $1568.00 is the ‘pﬁce for
re?lacing the driveway, and then $4700.00 for ine
othar. |

Q. You mean there was something else?

A. Reairanging tha gérage - entramce. |

Q. Your Honor, I would respectfully aske....

A. Q.s.gthat would give you $6263.00, and then the

 value of the taka, T beg yous pardcn} woitld e on
" top of that....$1500.00.

‘Q. We re&pectfully ask that the figure he just
mentioned be disallowed.

THEZ COURT: Disxegard that. Now, this is jnét on

| the dAifference in tha fair maxkel value before and
after. Yow, that's all we want, gentlemen, rone
of this other stuff.

JOHM S. BUNDY: So, Mr. PFller, what vou're testifyling

to would be tha: $1500.00 is thie take and

JO CREWEY
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_Cross ~ Ellexr | __2).

$1568.00 for the driveway and the other matters ax

excluded from your testimony, is that correct?

G. C« JEXNINGS: . We object to this, Your Honor.

THE COURT: Overruled, Mr. Jennings.
JOHN S. BUNDY:A vWouldn't that be right, Mr., Ellex?

A, ~ If you don't allow it, that's it. ,
JOHN S. BUND?: 'That would be three thousand six.;..@
THE COURT:S »+.Mr. Eller, forget about doing any

work on the house - changing anything connected
 with the house and listen to the Court. The
damage is the difference in the fair harkét value
immediately before and immediately after the take.
"How; that's the damage.
JOHN S. BUﬁDY' : So, in light of the Court's ruling.
that would be fifteen hundred.... |
THE COURT: eses.wWait a minute. Let him answer that
question, Mr. Bundy. |

JOHN S. BUNDY: I apologize to the Court.

ELLER: I'd say $1500.00 for the value of the take and

$1568.00 for the damage.
JOHN S. BUNDY: Thank you.

GARLAND C, MEDLEY.

having been duly sworn, testified as follows.

DIRECT EXAMINATION:

BY: G, C. JEMNINGS:

Q. Your name.pleasé?
A, Garland C. Medley.
Q. Mr. Medley, where do you live?

JO CREWEY
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Direct -~ ﬁedley ' _ 22.

A. Sugar Grove.

Q.  What business are you in?

A, Grading and Asphalt work.

Q. Are you the owner of Sugax CGrove Agphalt SGIViCev
of Sugar Grova? : '

L. Fart, v

. Mr., Mediey., on ths 20th éf guly, 1874, éia you.T

go.to tas resldsace of ¥r. Thomas A. Carter at
Route 3, Saitville, in tie Broadford Se""iéa, fox
the purposa of mak;ng an estinats on the dxiveway?

S Yza sir, I gave Qse.Wnat it was fox was to relocate
éaka out the olid driveway, top eo;l it »ack and
a22d Lt; move he s“"z'“rv and put & hew one in at
the otﬁer énd oZ the house.

JOHN S. BUNDY: vour Honor, again, I would oblect.

Ha COURD: ‘ Ovarruled. Mr. Bundy.

G. c. CERNEIRGS: Mz, Medley, vhat was the estimate to
relocate that dxiveway and put a new one in to make
an entrance at the other end of the house?

2. I bealieve it was $1568.00.

| Qe ’And is this your estimate

A, . Yes sirx.

Q. We'd like tb'offer this.

JQFN S. BUNDY: Your Honor, we objzct to this.

YHE COUPT: Alricht, centlemen, there's ne qﬁestion
that he has testifield to £€1568.00. I'm net going
to let this ¢o in, Mr. Jennirge because of some
writing. I'll mark it refused and that the infor-

](’j) CREWEY

COURT REPOKTER

RT. 2. BOX 262
MARION. VIRGIMNIA - 24354

-~




10

11

12

13

15
16
17
18
19

20

Dirgct -~ Medley 23.

_ mation cthar than that has been presented.

G. C., JEMNINGS:

Q.

Q.

Now, Mr. Medley, the Highway Department has
testified that 66 yards of pavement was in the
take involved in _Mi‘. Carter's driveway. That's -

vhat actuélly was taken. As of the 29th day of

May, 1974, what would be the value in place, of
66 yards of pavement, that is asphalt drivev}ay? B
You're talking about a complete pavement.
Complete job. | o

Base material, grading and pavement.

Well, I think I can be more specific than that,
Did you do this job? |

Yes air, ‘

Did you pave the driveway?

Yes sir.

' po .you recall when that was done?

I believe it was probably around three yéars ago.
I would have to look back on the books and sea for
sure vahen it was. L |

what would be the value of 66 yards of pavement as!
it was there so located and used?

It would be your base material, pavement am'i'.
gradiz{g. around $4.50 a s@are yard. |

2nd the estimate you gave - the $1568.00 -~ i;:;as to
relocate; take out this driveway. and to pav'e..-.‘
grass over that, and resead it?

...and grading, base and pavement for a driveway

JO CREWEY
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Direct - Medley , . 24,

into the other location.

G. Alright, and this was done.‘I believe you said, in
19742

A That estimate was mada in '74,

0.  You may ask him. |

JOHN 8. BﬁND?: ¥o cuiestions.

having been duly sworn, testified as follows:

DIRTCT FENAMINATIONG

BY: G, C, JEENINGS:

e Would vou pleaas state vour name?
A. “homas A, Caxtax,.
Qe Mx. Carter, are you and your wifae the sole owners

of this propexty which we viewed saxlier today?

Fie Yes sir.

Q. : How long have you owned this promerty?

He | Since ‘6o,

Qe . And have you lived Chera since 15697

A, Right.

Q. Mr, Cartei, I believe tha Highway Department has

taken .08 acres off ths front of youZ'property._
What do you consider a fair market valus of:the
+08 acres? | |

A. Due to the fact that I don't owm much landd ond
dua to the fact that it is located on the rost
valuable land I do own, wasn X sterted on this;
there was a hank about 19 or 12 faest high asd many

hours with a bulldozer were spent grading this cown

JO CREWEY
COURT REPORTER
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Direct -~ Carter ' : , 25,

A.

A

in any way beycnd enhancement...first ‘of all, in |

of the photograph, is that on your propertv?

‘would conalder if I wanted to sel) my propert

the way I wanted it. Also, I spent a lot of time
and went to a lot of expense to fix It the way I
wanted it. I realize I don't have a choice, but

if I éid, I woulén't take ten times what the Statd -

has offered for it, so, I would say tho property'
shonld be worth $2,000,00, L
The value of tbe taxe?

The value of the ta:ce

HNow, Go vou coneicer that you have been daraged

your opinion, is there any enhancear.ent zecause of
the Highway ccning through there? '_

I know of none. Nay I speax f£rom the picture?
Yes.' | _

This waé takén at a distance Eack avay f£frox my
propertv. This culbert is ‘partially on...if You'll
notice my father-in-law's property...it's not even
nine.

What about the trees that are right in the middle

This tree is not even cn my propearty.

Do you congicder that because of the location of.
the new property line there in front of vcur house, :.
that your property ha3s been da nag 2472 |
Well, I dafinitely S0 because the first thing I

that anyone in their right mind would dofiw.itely

stop and consider the fact of the results of the

JO CREWEY
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- Direet - Carter 26,
i take. I feel sure that the State will use up to
,(  2 their propexty line; that I could not get into mv

3 ériveway; if I couldn't get in my driveway, I
; 4 woulé have to move my garage doozrs, andeeess |

p JOHN S. BUNDY: ssesYour Eonor, I object to all this.

THE COURT: Cverruled, Mr, Bundy. This is the

¢ land cowner and the Commission saw whers the take |
g 7 comes to and the Couxt saw, aﬁd the Highway owns

8 it and I have stated that nuﬁerous times and that
E S is the law in this case.
' ip0 | JCHN S. BUiDY: Your Honor, I would object to any

11 reference to changes in buildings or anvthing of
| 2 this nature and that's vhatse.. '
o THE COURT: ees.Mr. Jennings, if vou'll ask the
[,E_ 2 witnass whét, in his opinion, is the value of the
7 14 remaindet of his property immediately after the
? 15 ‘take as compared with the value of it irmediately
§ 16 ‘before the take ~ the residue - that's the figure
i i7 wve're talking akout and get that figure and then...
| 18 G. C. JENNINGS:
15 Q. Mr. Carter, would you give us your opinion as to

i 20 the diffarence between the fair market value
{ before the... |
L v 21 A, ...ckay, before the take, I think a fair value -
I' 22 market value - would have beea $50,000.00, for the
‘ 23 heme. After the take, I feel it would be
- 24 $43,282.00.
;( 25 | Qe Alright, sir, let me asi you how you arrived at
| .
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COURT REPORTER

RT. 2. BOX 282
MARION. VIRGINIA

-54-

24334



10

11

12

13

14
15
16
17
18
19

20

~
Ja

Direct - Carter - 27.
that figura?

A, I had an estimate asz to what it would cost to mové
the driveway and the garage ¢ooxrs .. ..

JOSH S. BUNDY: e .. Your Henor, hexe again I'm going to
odject to any testimony about woving the garage“f”
doozrs and things of that nature. |

THIT COURD: That's correct, Mr. Bundy. This is
his figure. Now, we're not changing your ztructuxy
at 311, Y. Carter, this is not what we're deing.
We're talking about the value 1mmediately before

and aftar. The fair mazket value

3. Co SMNINSS: I'a like to note oure...
132 COURT: .. -¥OUu may note it, Mz, Jenningsa...
G. C. JERLINES: v e o EXLEPDICHS Lo tne rulizg. In the

photograph, I beliava bayond tha trea...this iz
the midéle of the photograph, it shows geveral
ghrubs, Wers thosz shouba in the taka?

A Yos, I dan't romember dow many ~ amproximataly -

Q. Alright, z2ir, 4Aid you hava two light poles in the
take?

Mo Yes, they are still thera,

e Thay are in thes take?

2. Yoz,

A And ,..well, do you feasl, given thais figurs of the

differance 359,000 bafore and 243,232, o you fes2l
that's now much yon have been damaged because of

tha ¥ighway and where they located the prooerty

W
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line? |

A. Yes, I do. I feel that the value of it, as far
as the take, as I said, is §2,000.00. The damages;
$6,718.00.

o Mow, you <o not own any othier priperty »*cw"a your

house other than what is shown thexe?

A - ¥No zir, none ot.:er than the lot.
a, - Alright, sir, answer iﬁr. Bunéy's cuestions.,
JOII S, BUNDY: . No questions. |
TES COURD: ' ' Alright, next witness; Mr. Jennings,
G. C. JJ.J'I: GS: That's all we have. Your Ho-zor. I

| have o‘*"sea. wiwass 1'd like to have vouch the

recoxrd,

THE COURT: Alxright, for thes x;eco;:d. wa have the

idemtical Commnission in thia case as the former

: . case. The lawyers are the sama. Mz, Carter was
in the courtroom when tha Court zead the inst::ucti:
or the 3.3'& i‘x tha prior case. Gentlemen, tha law
is ths sama and 7'm not going to read them to you
unlesa Coumasel wants. You will hava tra‘z to take

£o your room.

JOBXN 5. BUNDY: . That's fine.
THE COURT: You gentlemen may now prasent your view

(Theresupon, closing argmiments were prasanted by
Jdohn 8. Bundy, Esq., and by G. C. Jernings, Bsq.. to vhich
there were no cbjecticnas.) | |
THAS COURT: Alright, you have the awaxd and the

instructions and each of you gentlernen will sign

ms

3 e
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17

4:00 P.M., to coasider of thelrxr award).

G, C. JENNINGS: Alright, Mr. Gollehon, will you come

BY: G, C. JENNINGS:

Q.

A,

THE COURT:

. tha awaxd.

Yes sir, around 1975, I believe.

(Thareupon the Commission retired to their room at

back around.

Mr. Gollehon, I would like for you to refer to the

Exthidit which was rejected, did you malke thls
dxawing? ‘ | - | |

Yes, me and my étaff made it,

When was that mada? _

It was made,‘ originally it was made sometime back,
this was made on August 16th, 1376, | | ,
I believe prior to that time, perhaps in 1974, you
had made another drawing for Mx. Cartex to show

the elevation?

At zometime after the take?
Yes. _ v
Now, if we assume that the Highway Department can.
occupy right up to the property line as presently |
located, wvwhat will be the elevation, >gz:aci‘é, from
that precperty line to the garage of Mx, Caz;tér’.s
house? |
Little better than an 18-1/2 pexcent grade.q

Now, wait a minute, lr. Jeanings. I

disagree with you on that -~ the way you asked that

questicn. If they occupy it in the present conditi

JO CREWEY
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- Gollehon 7 20.

the grade weuld be identically the same.

G. Co. JENINGS: I don't recall cractly hiow I asked it,

but I asked him vhat the grade would be 4if thay

occupied up to the property line.

THS COURT: Right.
G. C. JEXNINGS: - ‘Ckay. You are ascuming in your answer,

X take it, the road level would be brought over to
the property line...ths road as pressntly located,
if it were brought over to the property, then you

would heave an 18-1/2 psrcent grade?

COLLEHON: Right.

Qe

A,

A,

Qo
JOIIN S.

2nd 1f you have an 18 percent grads, frem ysur
experieonce as a surveyory, would you be able to
get into your driveway with an 13 pexcent grade?

It would be highly unlikely kecauge you have no

momentum to get a start uvp a grade likes that, It':

the usual thing just to sit there and spin it ocut
and that would b2 scmething that w2 wouldn't
rzceomrend at all. |

£ad if it were an 18 pexcent §rade, as a surveyor
vould you recommend that, if it were feasible, to
relocate an entrance and ©o have an end-loading,
rather than a side-lcading garages, that that ba
done?

Yes six.

kay. Mr. Bundy will have some questions.

BUNDY: I have no questicns of this vitness,

-

Your Hoaor, I vould alszo lilia to add some fzets O

W
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Q.

Qe

C. JENNINGS: Mr. Medley.

the recoxd aleng this particular line.

You are the same Mr, Medley who previously testlfig

Yes sir.

Mr, Medley, I don't belisve I asked you kefore, hovy

long have you been in the asphralt paving buéiness?
For myself OX..e

»» c21ltegether, ,

Well, I started inm 1948, taking out éeven years
that I worked for another,ccﬁpanf.'»-'

If we assume that a driveway would require an

18 pexcent grade as Mr. Collehon just testified to
that is, the present road at the present grade bes
moved ovar to the adge of the property lina and
there was an 18 pércent graée from that property
line to the carport or garage <aor, waula you ke
able, ox would you advise constiucting a drivaway
with an 18 percent gzade coming off thé road?
well, if you were, say you were setting on an 18
percent'grade. unless ycu had some way to taper thi
bottom cut why you couldn't cven get in and out.
Your bummer would hit the road backing out if you

waa setting on that elevation, or scrape going.in.|
would vou state whether or not you would reccumend| .

that if an 18 percent grade were reguired there as|

stated, the driveway de changed?
I would recormend it.

would it ke feasidble to move the garages coors and

W

17
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2,

Aa

Q.

Fie

. FS.

make this an end-loading garagae rather than a
gida-lozding garage?

It would have Lo bs changed,

I re2alize it wonld have to be changed, Tut is it
possible to changa it?

I don't kmow, I'm not in the...vou mean the
dri?eway? ‘

Right, the driveway itself. You're not in the
congtruction businéss ag €2r as the garage, but
iz it possible to change the driveway itself to
ma2ke it an end-loading garage? '

You would have to relocate the driveway.
Alright, and your estimate that was introduced

Lere is haged en that?

E2nd do yon considar that to he the coét of tﬁis
as of May 29th, I believe it is.‘1974. rather
than the present cost?

Well the present coat ngw would be at least 25
pexcent differanca because of,... |
Twenty-five perosnt more or lesa?

It would be more., Your paotroleum vroducts took

S such a2 jump and asphalt products took the same .

thing - increased.
2nd the estimate you gave was to tear up the old
ériveway and pat the new drivewzy in to load from

th2 end of the houege and to regeed that vhole

fol]
~
0}
W]
5.4
.'.3:
0]
¥
o
32
)]
0
(« o

16 drivaway was loecated?
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CROSS EXAMINATION:
BY: JOHN S. BUNDY:

Q.

A,

Qe

&

pae

b4

To take cut tho 0ld pavemant, £i1l 1t hack with

tcp seil and reseed it.

And after that was done, would that ke a cvoparable

driveway to what he had?

It would be a ccmparison if the elevation wasa't |

lowered like the grada was going bhack to the road.|

Alright, siv,

Mz, Medley, have you seen one of these sketches
that's beer introduced? |

I seén the survey sketch - I cidn't see that.

You didn't see this. wowld it ke possikle, thisi.
baing the Norxrth arrow and ths West side of the
property, East side of the pﬁqperty._waulﬁ it not
be possible to have a driveway that would be
further down toward the East side of the property
and come back and connect into this drivaway going
to the garage? |

You mean this present location?

Yes sirxr, say startihg hare, have a driveway that
coines up and coénects in avove the State Highway.
Would that have very little grade on it at 2ll?
You're talking akout coming in frem the East or
Wast? | |

From the Eastamm portion of the road?

I would think that would be rather steep'on aﬁ

engle - it's possible that you could, but I'd have

v

JO CREWEY
COURT REPORTER
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Ca vizuld it Pes nossible frzm the other goved driveway)

¢

o

havs 2 Cxlveway come ovaer o conmaset with this
A, ‘ ee.that again, I don't koow. It's bosn ankile

the greund lays, but that vould throw ff in =2n

W escaas

Q. eeae¥23 iz, there would ke a curved driveway.
A, - And I don't know what radius you would hawvs ko

have to get in there. _

Q. ¥Woll, 1f you have agproximatély 43 fest from tha
State right-of~way to the coxner ol the houze cn
this siée,,would vou think that fould be donatit

without any problem?

[
(4]

A. v Like X say. I'4d have to look af it 2nd measure
Q. Alxicht, I baliave that's all.

CARRCI, SHORES,

having first heen Quly sworm, testified as follows|

DIRECT EXAMINVATICNS

BY: G. C. m TINGS

Q. 1 Would voa plcgsn statn Youy namnes
A, . Cexrol Shores,
Q. ¥Vhere do vou live, Mz, Shores?

Ao Chilrowic.

Q. viaat businass arxe vou in?
A Building contvacior,
Q. Fir. Shores, have you...how 1ong have you hewa a

JO CREWEY

CGURT REPORTER
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JOEN S.

THE COURT:

Riragt -~ Shozag : A a5,

building contractor?

Twelve vears.

Did vou make an estimate for Mr. and Mxs. Thomas
Caxtex?

Yes, I did;

Vag this at their home in the Broadford section, -

" Route 3, Saltville, Virginis?

Yes sir.

- Would vou just tell the Court tha astuxs of the

estimats that you gave ~ vkat it was for?

It was to relocate his gzrage, you xncw, to.move

his doors around to the ond and change nis walkway
aro@nd from his housa. |

and, basically, it was to éhange it frem a side-

loading garage to the... |
eeoto tha end. |

To an end-~loading garage, and what would that
recuire ~ just generally?

Well, it was two years age when I did my estiwate

and, really, right off hand I can't remeabex ieailj

what we talked about there. I know what tie

estimate was, but....

o--was this estimate June 3xd, 19757

It wae '74, I think,

BUNDY: ' I have nn obhischion to this Teing

introduced other than the ckhjectiona that have
been stated haretofore.

You mezan veun have no objecticon to him

—h
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Livegt - £rorsn , ' 3€.

putting it in the regcord?

JCHN S. BUNLY: - Yo sir, I ¢o not.

BY: G. C. JEWNINGS:

Qe Youx estimated ghowed $5,13C.042

A, Yes six, _

THE COURT: : Do you want that f£iled or just his

testinony? The testimeny iz sufficizat.

G. C., dENN NES 3 - I suppose. At any rate, you gavaigra'
| and Mra. Carter a.kfitten estimate of this costy

A. , Yz8 slz. | |

Q. This was for both labor and matezial?

2. Yes sir, |

Q. and now, would thaxze be any diﬁfgrea:s in the

cost of lator and materialz....

A, : essI Con't think so, really,
Q. © Well, let me finish the questicn., Could it - the

date of thz tzke of tkis preperty was the 293k of
May, I beliesve, 1974 s.o.

JOKEN S. BUNDY: «e.2g2in, I cbicct to thiz. Everything
18 in reference to the date of the take and the.
estimate has beaen éiVen ag of that dasts and anyituing
else about that is irrelevant, | ,

G. C. JENNINGS: Wall, that's what I'm trying to do is

xalate it up, Was there any substantial clzige in

AL Yes, it world ke higher.
Q. Now, what in your ¢pinion would the ectinmauts Lave

JO CREWEY

COURT REPORTER
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Direct - Shores SR ' 37.

THE COURT:

SHORES:

G. C. JENNINGS:

JOHN S. BUNDY: No questions. Your Honor, I would. like.

~testimony was based on the renocation of the

- That this proceeding is based on the plans that.

THE COURT:

to state the basis for my objections in the

- of the Highway it would require further negoatiatidg
with the individual land owner and that the plans

with him and that any testimony along relocating

been....
I thought you gaid you made this in
'74? ’
I did, _ -
Okay, that's all the quesi:ibns Ihave

testimony about the dxifeway and the damage
driveway and the Highway B position is as followa:

were filed as Exhibit B, and i there are any _
changes in that plan with regard to access. grade
change, that under the normal State ma;ntenance

show and the pictures introduced here show the
access that Ex; Carter will have and that if that
access is changed at all by the statevﬁighmay
Comniasion, it would-reqﬁire further ﬁggotiéticns_

the driveway or building additional areas to the
garage is irrelevantvand immaterial to this pxo-~
ceeding.

Gentlemen, you all can put whatever you
vant to in the recerd now. Just let tﬁe récord

ghow that the Court and the Commission are gone, &

ngd

you lawyers can put whatever you like in the reooxii.
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| (Thercupon, the Jury Commissioners returned to
open court at 4:45 P.M.)
THE COURT: Gehtlemen, nave you arrived at your
- award? | |
(511 anower affirmatively). b
CLERK: £400.00 for the take: $5200.00, éamage, signed by
the five chﬂi icnera recnect;vel*.: ‘

THE CCURT: - Alright, let it be filed,

THESE WEKE ALL THE PROCEEDINGS HAD IN THIS MATTER

-ON THIS DATE
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