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MOTION FOR JUDGMENT (as finally amended)

VIRGINTA: 1IN THE CIRCUIT COURT OF THE CITY OF
VIRGINIA BEACH

COURTNEY S. IVES,
Plaintiff

v. o AT LAW
NO. 2873
RAMON N. REDFORD, JR., M.D.

. 1120 First Colonial Road -

Virginia Beach, Virginia,
Defendant

AMENDED MOTION FOR JUDGMENT

TO THE HONORABLE JUDGES OF THE COURT AFORESATID:
Comes now the Plaintiff, COURTNEY S. IVES, by

counsel, and pursuant to order entered by the Court
doth file her ameﬁded nmotion forvjudgment as follows.
The Plaintiff, Courtney S. Ives, moves this Court
for a judgment agalnst the Defendant in the sum of
Three Hundred Thousand Do]lars (3500 OOO 00) w1th
interest and costs for the follow1ng, to-wit:

1. That both the Plaintiff and Defeﬁdant are
residents of the- CLtY of Virginia Beach, Virginia,
and the Court has J”Pludlctlon to hear this case.

2. That the Defendant 1s and has been at all
times mentioned hereln a licensed pmy8101an in

the State of Virginia'practicing‘With a specialty
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in the field of Gynecology.
3. That the Plainfiff, Courtney 5. lves,

was a patient of the Defendant and at all times

‘mentidned herein reposed complete faith and

confidence in said Defendant doctor.
4, That'the said Defendént doctor was -

negligent in his diagnosis and treatment of the

.Plaintiff, Courtney S. Ives! condition, namely

carcinoma of ﬁhe left mammary, on or about
November 25, 1975, and had been negligent on a
obntinuing basis for'as much as three years
preceding the alleged negligence.

5. Thét said Defendant doctor prescribed
OVulen 21, a medication containiﬁg estrogen, after
visual symptomé of inversion of the left nipple
and a-mammogfam showing fibrocystic disease of the
breasts; confirmed‘his decisidn{to preéoribe said
medication in writing on May 3%, 1975 and continued
to prescribe‘said medication aé_late as ﬁovember
25, 1975. % |

6. That in view of the Plaintiff's age,

visual symptoms and previous diagnosis of fibrocystic

disease of the mammmaries this treatment was contra
indicated, said contra indication was well known

to the general medical community and COnstitutes

—-vB —




e mmm——- T T

negligence. ,

7. That oh‘of about November 15, 1974,
during the Plaintiff's yearly check up, Defendant
doctor in the face of Plaintiff's. concern over
worsening visual condition assured Plaiﬁtiff that
there was no need for concern; that there was no
heed for a mammogram, and prescribed another year's
supply of Owvulen 21 ahd this failure to pursue
known aﬂd available diagnostic techniques and
prescription of contra indicated medication
constitutes negligence.

&. That on or about November 25, 1975, after
assuring patient ther was no carcinoma Defendant
doctor referred Piaintiff to a plastic surgeon
for "elective" surgery bf a cosmetic nature and
prescribed anothér.year's supply of nglen, and
that this second failuré to pursue_known and
available diagnostic techniques and the prescription
of contra indicated drugsnconstitutes negligehce.-

9. That Within two weeks after Defendant
doctor's last reassarénce that'therewas nothing to

be concerned about, Plaintiff underwent a radical

‘mastectomy of the left mammary to attempt to incise




and remove carcinoma of the left mammary.
| 10. That the Defendant doctor by his

negligence has caused a shortening of the life
span of .the Plaintiff, has caused additional medical
expense to thé Pla&ntiff and has caused extreme
emotional frauma‘and pain and.sufféring to Plaintiff.

11. That thé Defendant doctor's negligence
was the direct and proximate éause of Plaintiff's
injurieé of shortened life span, additional medical

expenses and extreme emotional trauma and pain and

‘suffering.

WHEREFORE, Your Plaintiff moves thisHonorable
! o : )
Court for judgment against the Defendant in the

amount of Three Hdndred Thousand Dollars ($300,000.00)

.as general ‘and special damages and all other

rellef thSCourt deems approprlate.

COURTNEY S. IVES

BV__LQ_....S V. _Kershner

Of Counsel

Louis W. Kershner, p.q.
524 Independence Boulevard
Virginia Beach, Virginia, 23462
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-0D/bls III. TESTIMONY | 5
" VIRGINIA$ IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH
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3

COURINEY S, IVES, vy

Plaintiff, : ,
v,‘ ) - A aw Doqxz'r
RAMON REDFORD, JR,., MD, \ 3 No. 2873
Defendant, ;

m“‘m“mﬁmnn&m&wwoj

Tesﬁ;imony of Dx, Saul Kay and
Dr. Neville Jackson 1y, Jumes Bezger,
and Dr. Lawrence th

: 'l‘akan at thw trial of t)m ahuvvmkylod cause -

‘ 4 Before! The Honorable George W Vakos,
<% ) Judge of the aforesaid cth.,

5T and & jury :
g Data:  December 14, 1976
[ . ..

Placet Virginia Beach, Virginia

APPEARANCRS §

LOUXIS W, KERSHNER and
STANLEY JONES, »
Attoxneys for the Plaintifg,

DOUMAR, PINCUS, KNIGHT & HARLAM,
By Thomas J. Harlan, Jr., |
Attornay for the Defendant, :

Rapoxrted by's i
Doxis 0. Derisux, CSR, RPR,

- 6 -
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THE COURT: You may call your nasxt withess.
MR. KERSHNER: Yes., We call Dy, Saul Kay.

THE COURT: May I see coungel?

-»

wch snd

{Whereupon, ccung@1~app®@aéh@£ the Be
conferred with the Court out of the hearing of the court

roportar. )

THE COURT Ladies and gentiemen of ¢the jury,
since we have aom@.m&tt@rs to be heard cutside youyr
presence thch may take a iittl@iwhil®9 wo will let you
go to lunéh at éhié(poiﬁte

Please be back here at two oclock,

Wow, I admonished you y@é%@x&ay not o @i@@u&@'- T

the case and so forth, and my admonisimont ¢oes with you

again today. Do not discuss ¢his case with amyene. o2

' not dipouss it among yourselves. To not remain around

anyone who may be discusaeing it. Do not taik o any of

'th@ litigants, aﬁ&oxﬂey@o oy wiém@a@@@ ﬁﬁ'@hiﬁ CaBG,

You are free until twe o’clode.

(Whereupon, the jury was excused at 12129 p.w.)
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 PROCEEDINGS 1N TIE COURTROOM OUT OF THE PRESENCE OF THE JURY = I
|

1

THE COURT: I '.m&exstaﬁéi the pm#p@m@ of this
hearing is to detemmine whethex or not Dxre. Kay is
qualified to testify in this case ws an apert; is thet
correct? | |

MR. HARLAN; More specifically ps to tha -
sztand&rﬁ of é;ar@o . . | | |

THECOURT. Well, I said in this case, end we
are talking about the m:an&arﬁ of qar@e |

VR, HARLAN: ALl right.

. MR, KERSHNER: Thank you, Youxr Homor.

ALZ of

o,

PRo SAUL RAY, called as a withess on boh

the plaintiff, heing first duly sworn, was exsmined and

testified as follownms g
DIREST EXAMINATION

BY MR, KERSENERS
Q Would you mtate your full name endl address foxr
the Couzrt, please? |

A Saul Ray, 322 Chamimﬂqaﬁg-

' Vﬂz‘@iﬂi@o’
Q Pr, Kay, sre you an MDP

-9 -
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A Yes, sir,

Q | Dr, Kay; where did you receive your wnﬁargra&u@ﬁ@

scadeamic training?

A New York Uﬁi&@xﬁi&yg New York @&ﬁyw |

Q Where did you receive your medicel degree, &£ veu

have one?

)

A  New York Medical College, New %@g%@

Q j‘ Hava you aad @ﬁy advance academie txaining past”
v@@x basic mmﬁi%al a@gx@a? o |
A Yes, sir. I did & two-yesr internship at Harlem

Hospital, New Yazkg'a r@ﬁiﬁ@ncy in path@l@gy.&t E@tﬁham Hospital,

& two-and-a~half~year residency at New Yoxk Patholegical School

T oang Hospital, and a two~year internehip in cancer ad the Columbia -

Presbyterian Medical Cantex,

e When ware yvou firat aﬁmiﬁ%@d o px&@ﬁﬁ@@ in
- Vizginia?
n A 1980, Rugﬁ@ﬁg't@ he @xa@to: ’
Q Where was that, Dr., Ray? Where Aid you first

b@gﬁn px&ctiwing?

A At the Medical C@ii@g@ of Virgﬁﬂﬂ&@ Rﬁ@mm@nﬁg
Vixgi%ia@

Q | Uo you pxacti@av& medical ﬁp@éiai%y?

A ' I pwactic@;a spaclalty of suwwolcal paﬁh@lagy@

Q And when were you ﬂixs& &@miﬁ%@ﬁ er do y@u

aoguizre an a&migwicn to pxaakﬁe@ that in Virginie aa @p@@@wﬁ to mm'

- 10 -
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A Well, you nesd a liw@n@m, and w%mn you axe fﬂz@t

brought down, they will acc@pt ynux National Boaxd a@@r@ﬂitatiﬁag

then you muet go through the formality of obtalining x@@&pr@@xtyg oo

vitdeh I belisve took place in Decembex of that y&@Ee . _ yW

Q Decerber of 19507

VAVA 1950, &h&ﬁf& right,

Q ‘ So th@n'ywu.ﬁalﬁ the Virginia liaﬁn@@?

A I hold £he Vizxginia li@@ﬂ@&@ That mist be <
.x@n@w@@ @vwéy yaaro_ e ‘

Q In‘max@ than one field?

A Well, ﬁﬁ@ license enables one to practice

madicine and surgery. Tﬁaﬁia all tﬁa license states. The
specialty to prae@ica‘ig baé@d on Board @mﬁmiﬂﬁ%&@ﬁ@ that you
tekg, Maybe that is vhat you héva-z&fax&nc@ @@;7 '
| o Yes, an&‘th@_ﬁﬁarﬂ @x&m&maﬁi&ﬂa axe State ox
| Podexral? | |

A Mo, These @r@ naﬁi@néle lTh@@@ mxﬁ givan by tho
Soclety, by the Scclety of the specifie specialty in vhich you ‘

are working.

5N

Q “ Have you been admitted @@nﬁiﬁmﬁwgiy 0 practiss o
in Virginia since your first admission in 1@50?' |

A j Yeg. The iicen&m is r@newad @V@EV y@&xe

'+ I Dr. Kay, would you vecite for us o list of the
nedical professional socileties that you bolong t@, i€ eny?
A I will ﬁu@% have ¢o remanber them. The College

- 11 -




. 7
of American Pathologista, the American Association of Pathologists
and Sacterioclogists, the Americsn Society of Clénical Pathologints,
the Internatiocnal Academy of Patholegy, the mericen Yosiety of

Cytology, the iﬁ&@xﬁ&&ﬁ@ﬂ&i Baciety of @y&sl@gyg the Virginie

o @ﬁﬁ@&l Aggociation, the Richmond Aca@@my of Medicine, the

Am@xi@am Medical fssoclation. I may have lef: soms out, but
Q Are you an officer in any of those socletios?
A Well, yer, I 1ef%, ocut one @@@ﬂ@%ye T2is is the

Society of Susgical Pathologists, and T am at the moment president

of his.
Q@ . Is that a state or national orgunization?
A " This i& en @xgamizmti@n that ot least has bean

@m&iiﬁi@ﬁ um@@x Fedexal iaww as h@iﬁg a n&%i@ﬁ&l exganization.
I am past prmai@@m& of &h@ Vizginia &@@&@&y of
aﬁh@lagiwtap anothex soclety, ' ,
Q That was my nest questicn. Hoave you previcualy .
boaen an officer in any of th@é@ societies? . !
a ‘ Yon, sir.

-~

Q Ara thex@ any @th@r wnes other ¢han youg

_px&viau@ly being pxa@iﬁ@nﬁ of the Virginia S@Qﬁ@%y ef @@e%@l@@iwtﬂ?‘

A _ Those are the twn wh@x@ I had h@@m

¢ - Would you tell us, Dz, K&yp_w%&@ Your present
positiin and occupation 1a7 ‘
A - I am a Professor of Suzxgleal Pathology and head

-~ 12 -
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 the Division of Surgical Pathology as Chairman in the D@amt

8

of Pathology at the Medical College of Virginia.

Q How long have you held that position?
A " T was Chaiman since 1950 when - ‘came, but I

came as an Associate Professor and was premoted ﬁo £ull

'profeasorahip two years later,

0 Would you describe for the jury and the Court in
this particular situation what your duties are in that positicn

as C}mixman of Suxgical Patholmy at the Meaical Goueqo .34

Virginia? ‘ |

A Well, one important duty is the service duty
which requires examining every plece of tissue removed in the
operating rocm no matter what the specialty i3, - 80 it includes
Whing on vhich a paticmi; i operated for,

Another duty iz to teach medical students and
interns and residents in the specialty which X know md in

wal.liod fialds conceminq that specialty.

| And the third vexy important duty is ¢to canry
@ut reeaaxch in the tield of pathology and allied aresms,

, ‘-Q  Would y\ou cover for us, Dr, Kay, wpocifically
all of the areas that you teach, your teaching dutios? You sai&
you taught in your specialty and allied fields. Would you tell.
us all the different thingé that you t;eg;zp? |

A Well, having residenta to come to me forx
pathology, they have to be taught the things that basically I

- 1% -
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do, and since pathology has no strict line, ii;. crosses all
‘specialties. We are what ié considered the doctoxs' doctor, if
jou will, Lecause we have to do general surgical pathology, we
have' to do o?thopedic pa\t:hoi?gy, we have to do qynmloqical
| _ﬁaﬁmloéy, uﬁrologicél pathology, dematological pathology,
:vnempathology, and maybe some others which X my have left out, |
""but this gives you an idea that it will encompass au types of |
‘gpecialties, and consequently I give various courses in these .
’dizfmrent fields., o o
b ' What couraes, 11’: any, and whero have you gim
them in gynecological pathology?
| i Well, this is outside the medical coliege, though
'I 4id give & course in gynecoloqical pathology. There is one
.'mcn is a didactic course. This is a nauonal course that is
‘given by the University of C»alorado involving gynecological
_pathology, and I was on their faculty for four corwwuuve yoar-.‘.
Q Doctor. what, if any, subjacta, techniques, et |
cetera, do you teach that rolates to cancex and specificdlly _.
ialat.e to breast cancer, if any? ' |
T A Well, the first thing that we muat teach to our -
| residents who are going to he the young pathologiatn is how to
pexrform a frozen eection, wh:lch roquires going into the operating
rocm, examining the tisasue rernoved by the surgeon, end q.lvinq nm.‘ ‘_
an opinion as to whether it is benign ox mlignant, and then

after that, assuming that the breast must be removed, the

- 14 -
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resident must be taught how to orient the breast, what sections

to take, how to examine it, how to carefully perform tho cells
and‘ the draining area, and as you refer just to the breact
pathology, this is what T muat teach the ‘res:ldental.' It 18 also
) very valuable for a sufqeon, if a patient is scheduled fpr an |
‘operiation, tb examine tliat patient. tﬁe day ‘befote. and vhen a
surgeon asks me to do so, and I have don@ this on a mnbor of
.occaaions, T will usually take the reaidmt with ma m will ba .
' on the fxozen gection for the next day to show him how to mwnino
the patiem: and make some sort of a diagnosis, ohvimly, on the
patient being operated upon, but. also to show him how to examine
that bresst to come out with a conceivable diagnosis. It
-'actgally helps 9§ because when the frogen section has been made,
or j_;he biopsy 1s‘made, we‘can édmétimea direct the gurgeon what
we ?would like him to give us, and so that is really an invalnab;o
| ald .1n looking at a patiént beforehand i-f you are going to

prepare the frozen section,

Q Do you specifically teach students how to paipate
breasto? o | |
A7 I 4o, as I indicated to you, for patients who aro

goinq to be 6perated on ihe followihg day, but we alzo have a
tumor Boé_rd which meet; once a week. Back in the éarly days‘ we
met twice a week because there wéxe ditfoxeht aspects of moologyv
that we were working with, and when the patient would come in, we
would haw student.s there -- these are medical students I am

- 15 -
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qualifications of understanding the standaxd of care, but

. .
THE COURT: In Virginia Beach? | |
VR. KERSHNER! Yes, sir, in Virginia Beach, the -
samo or similar communities. " e
THE COURT: In Richmond? |
THE WITNESS! ”May I-1n£erject, Your'_mnox?
THE COURT: No. He will get around to the .
quesfidn. I think you can gualify him first. l

MR{ KERSHNER# Okay., We will gqualify Dx. Kay, .’

- BY MR. KERSHNER: N
L Q " Dr. Kay, are you experienced in the diagnosis
! and care of breast cance;? o
o A Yes. ‘ ‘
- Q Would you pmgae £e11 the Court what mekes you
éoel that you are experienced im that, you persohélly?
| A Well, no breast cancer is ever treated without
: ,‘lmy say-go in Richmondl. if that is what you maan by the
quanfi;atims, becauaa ‘the ultimate decioion is mine or my
staff. . o
The ultimate decision on what to do?
What to do is mine. -

And ag -~

» © »r 0

Well, I should mod.tty ihat. I mean the surgeon o

- 17 -
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elects, for example, to do a lumpectomy. I mean, that is his

buainama. ut he knows what he is doing.
Q On the basis of your diagnosie? o
A Right. I cannot direct the aurqeon | Forx o:mmplo. :
| he knows - if he “kds going to do a radical maatectcmy or a modtued -
B radical. or a lumpectomy, or maybe not a hmtpectmy at all, I
do offer an opinion which he is free %0 accept ona way or the .
othex', or I offet an opinion that I aon't helieve tha patient.
ehould be opetated on at all. ox the patimt 13 Wable.
Q. 86 you pemonally deal avery day in dingnosea
', and recommand v?hat to do about real or auapected diagnoges?
| A Maybe not every day, but whenever the case comes |
u?, this is what we do on our tumor Boatd, as woll as we have a
mr Board meeting. ‘ - | |
@ Okay. Are you familiar with the standard of
care of patients in diagnosing and treating breast¢ cancer 1n
the Richmond area? | -
A Yes,
o Doctor, ﬁu made the statement a little while
ago that pathology crosses all specialties. Wuuld you mplain
that as it may or may not relate to breast cancm‘?
MR, HARLAN: Your Honor, I don't believe he ma& h
that statement as Mr.'Kerahn@r aaya, and I am sure Dr. Ray. j_f

is particularly articulate.

THE COURT: I think he did make that statement
- 18 -
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in relation to pathologists being a doctoxr's doctor.

MR, HARLAN: X ;beg your pardon.

THE WITNESS: I can now anéwar the question?
. TuE COURT: Yes. o |

THE WITNESS:. This adds to our difficulty in

doing homework at night because we have to ho propaud
to talk with the urclogist, ‘the gynecologist, the
dermatologiat, the specialist who asks us about a
particular patient that he may be txeatiﬁg; and so we
héve to cross the different fields and bo up on vth. |
uteratuqu as to vma{:. we think is the entity that we
are discussing, and whether that is to useo thn latest
tteatznent or the modified tr&atment. end so on.

Does that answexr the quaat.ton?

.BY MR, KERSHNER:
Q _ 1In the course of thosa discussions with the
- physicians and all the specialﬁies you mentioned, do you bectme
| aware of w’hat their standard of care is in treating broast cancex?
A“ Weu, we discusns this freely in the Modical
(‘olleg*e of Virginia., By way of example, Dr. Ghmmto. who
happens to be the _numl;er one surgeon at the Medical College of
Virginia brought there for certain aspecta ‘of oneoloqical
surgeons, he will obtain the biopsies of thesa patimta vho are

not even from Richmond, from elsevhere, outside of Richmond,
- 19 -
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scmotimes not even from Virginia, and it may be a particular

lesion, for example, and he will discuss with me what X have
aé«m'oﬁ the slide, and we will discuss what kind of treatment
miqht be tried ocut on a patient of thia sort. -
This actually happened just bofare my caning
- hm, on Saturday morning, as & mattor of fact. where a radical
N _'calicacmy was done and gha specimen had to de handled and .
 taught to the residants. So this is vhat I maané, by apecialties

arossing.

-~

e

Q Okay. Dr. Kay, you obviocusly talk with the
docbora in the hoapital on thaae. You talk with doctors out
Lp the community from outaside of Richmond. Now, at this
_ juncture, Doctor, I mean in the Richmond commnity.
’ | Let me back up one question. Do outside doctors
pract:lco at the MCV Hospital as the self-contained -
| A Well, they have to have privueges, and they are
‘1imited. Many of the doctors that I Tnow who may havo even been
on the staff At one time are now practicing in the various other
T community !wspitaia. They do call me tzim time ¢to timo.‘
~ -X had ohe iocént_ly. What ha had, he had a breast :
case, as & matter of fact, and "How do you think X ought to handle
.thia pérticular thing", given the particular facta that he
mtioned. |
Q - Sobythis,thatia%t&oumeanbytho
communication? |

- 20 -
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A Yes,.

Q In that pa;ticular instance in the course of that
conversation with that doctor, did you become aware of what that
dsoctor's standard of care was ‘1n. treating and thé diagnosis of

breast cancer? 4 ‘ |
| MR. HARLAN: Objection. maamg, Your Homor.
. THE COURT: You are leading.
BY MR. KERSHNERS - “
Q@ - Doctor, tell me, tell the Ccurt, :I.f you will,
‘ w'nat eontacta, ir any, you had with outside doctors outside of
:the MCV Hospital, not within the Richmond area, physicians

' concerning the diagnosis -and tréatment of breast cancer?

” A Well, are you specifying breast c_:ahcet?
Q Yes. B |
A Well, diagnostic problems may occur in any tissue -

* ~that is removed from a breast,' and this will occur in the
pathology line, and as most of my rosidents that I have taught

. in the spsace of these twenty-five years are now in the commnity

‘hospitals in Richmond, and, incidentally, outside of Richmond in "

the Tidewater area, I will receive slides from them asking me
what I think this particular lesion in, and glsq #mdng me what
treatment I think should be Gone, what treatment should be

~ carried out for such a particular lesion. "mu iz not only in

breasts, as you know,
' - 21 -
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Q Doctor, do you feel that you know and understand

the local standaxd of care of physicians for diagnosis and
treatment of breast cancer in the Richmond, Virq_inia. area?
" A‘ Yes, - | o
MR, HARLAN: w@lwould object tafihnt'quatLon
as be!.ng one of the ultimate facts in &nmea. It'ic for
the Court to determine whether he iﬂ familiax' with the
standard based on the doctor's reciutim of cartain
facts as articulated. It iz not for the &choz to mako
"a self-gaxving statement tha;: he is because this is a
‘conclusion of law,rv}é respectfully pubmit, and is the
very issue in this case,
THE COURT: And quite prematura, the question
| . itself, if it is proper. - |
. - MR, HARLANs Yes.

THE COURT: I sustain the objectien.

- BY MR. KERSHNER:
Q " pr. Kay, would you giwe us as mhny diffexrant
| examplea "as you can recall of contacts with oth@x doctoxs in thea .
Richmond area «-— | | ' |
THE COURT$ All of this might be irmaterial
uniess’, you can tie 4t up with Virginia Beach.
R, KERSHNERS You:'t?onér nay change == - |

THE COURT_i | That is the reoascn vhy it is

- 22 =
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occurring outside of the presence of the jury.

MR, KERSHNER; Your Honor may dhhngu my thinking“
on.this. We were trying to go about it in the atap-by-~zf L
stqp phase to qualify him in Richmond.

THE COURT! I am not concerned with his -
qualiticaiions in Richmond; We are canaernad with whetha:?;
or not ha is qualified to toatify as to the standard of |

. caro offared patients in the City of Virginia Beadh by
physiciana who practic& here in Virginia Eeadh. <

MR. KERSHNER 8 Aii right, Your Honorx,.

Reapectfu;ly i asﬁ the Court if they are qoing,to expand
that_éuotation to here iﬁ Virginia Beach oxr similar
comminities. | o

THE COURT: Or similar communities.

g MR. KERSHNER:‘ Thank you, Your Homnor.

" BY MR. KERSHNER:

o © Dr. Kay, have you published any articles, et

cetera, about breast cancer, about medicinetia genoxal? ,

= A You mean.aréicloa of all pathological nature, yo§‘ A
ara'referring to? | o

Q Yes. _

A 1 think you have tﬁe curriculum vitae. The ‘ 4!ff !

latest figuré there is a hundred an éiftean.( Thefe were three rﬁt”'

others that I didn't add ¢o it because the recent one happaened té
- 23 -
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.- be on breast cancers to be published in the American Journal, (

e One of the three that are not ——
1 ,';A - | Not here. | ‘ |
o Do you remenber the name of that articla? -
-A( : It was just called "small Call Caxcinumae of ﬁh@ 1

'f Bx@ast in tha M&le Mammary alan&" o |

| o . Doctor, ia thia the curxiculum vit&e Whidh you - .
MR, HARLAN: You gx@ not g@ing‘ wintxoﬁuce that o

in évidénce, are you? vv' . | | : 'v‘v o a
MR;‘KERQHNERS I have evexy.in&enﬁﬁon of

introducing it in ééidenee.- |

‘MR, HARLAN: I object to it.

oL | THE COURT: That is what? The resume?
MRHARLAN: Yéa.' |
MR. KERSHNER! VIt is a resume of his -
gualifications. 1It is:a curricu@um vitém, Ybuk Honox -
with_a hundred and £ifteen publicatioﬁs tﬁat he has
aﬂtﬁOred that we offer into evidence as probative of
his qualificationso T
~ THE COURT: 1{:-1:@, self-serving. - , xfmtain the
objection. He can tastify to all of t§&3$;  | i
av wp. XERSmWER: o ‘
QA Doctor, how many puhlicét}ons do you agy WEr e e
iisted in this curriculum vitaé?‘ o D
- DU
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A ‘ I think there are a hundred fifteen.

THE COURT: I don't mean to shut you out, but I ‘

think wa have been over thia.

. BY THE COURT: | |
Q. . Is thexe anyone in Virginia Beach wdth your

experience and background practicing in your fi@ld tnday?

A - Yes. ,
Q ' With your experience and hackgro&hd?  “-" _ f” ;”ﬁ
A ," well, everyone is 1{able to say thaﬁ they don’'t

know as much as I do, bhut I can mention them by name, the
‘pathologists who are practicing in Virginia Beach that I consult
: with. that I sce. ‘
‘ * Q . With your background, ‘youx teaﬂhing experiance
“  aﬁq_aé forth? | ‘
A They are noé 1n teaching hospitals., {They can't ;
-be.equivalgnt to what I do. - | |
Q "~ We don't have é £éaching haépital in Virqiﬁ{g
Beach, do we? | N
A | No. Ybu'havb an'éffiiiétiéﬂ wiéh'thé.one in

o

Norfolk, I think,

0 In 1972, '73 and '74, we had none; is that
» .c6rxéct? _ . | 1v A o
A © The medical séhool is how old? You have to tell

me.

o
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THE COURT: One year,

MR, KERSHNER! 'I'hay juat had a qraduation.
THE COURT: I am involved in a case xi@e now
with them. My, Harlan Jnows, He is involmd_ in that

+

case also.
BY MR, KERSHNERS | _ .
| O. v ' Would you give His Honor the namea @f me of the
- phyaiciann you know? | |
| A w@n Larry smith, thé pathologlst, uhm you know. _
1 Gon't know whether he was here as a witness, We most, we
@iscuss pathology, we have combined meetings. |
o The other o.ne"j..a' Stanley‘ Graber at Virginia Beach
| :_Hospital. Stanley was from the Norfolk Koepi.tal, and i€ Virginia
' Bsach i8 included in the Tidewater area ==
MR, HARLAN? Ex_cuse ma, Your Honox,. vjian that
Graber? o S | |
| THE WITNESS: G—r—a-b—e-r. |
| ; MR, HARLAN: I am not awaxe of any phyaicim .Ln
vizginia Beach by that nme, b'ut I can tstana correct.od
'I'HE WITNESS:_ I have a lat,tar fm bim, I didn’t
| ﬁrinq it with me. | 'i | “ |
| MR. HARLANT That io all right. I will just teke

i

tha name Gown,

THE WITNESS: Anyway, Stanley, that is for sure, = .

- 26 -
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pecause I wrote "Dear Stanley".

They do very well, I can tell, on the basis of

|  8aye. They are asking for consults becauae they want to

o have a certain amount of aecurity about 1t, and I can

uwndarstand that as well.
I receive:d one from Norfalk Gen@:al 2he other day
which had to ao with a location of a particular lesion. and

the surgeon woote to me about it. So if ymx classity

o pathologists a8 phyaicians. and ‘I think thow axre, beczuse

avery time they do anyth!.ng that thoy do, they axe
poacticing medicine, I would say, if you asked me, that

the standaxrd of care of ‘pathologists in t.he Tidawater area :

48 like it is in the Richmond area or the Charlotteavnle L

area.
. HARLAN: Well, we ehink, Your nanor, that :Ls
highly aelf«serving and we object to that.

THE WITNESS: I wasn't asked the quqstion. I

‘

apologize. ,‘

' . R

-~ MR. KERSHNER? 'May we apprxoach the Banch?

(Wheteupon, counsel approached the Bench and
conferred with the Court out of the hearing of tho court

reporter. )
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. BY MR. KERSHNERS

0 Dr. Kay, have you ever v:l.sited any of the

hospitals in the Tidewater area? _
A I have been to the Norfolk General m':ea, Dut I

have not viaited the hospitals in Virginia Beach.
- Q Whatlwas going on vhen you vigitaﬂ the Noxfolk .
General? | L
B A . We had a Pathologists' conmrma." They called
it tho Tidewatez Confexence. as a mattex of fact. o |

.-

Q‘ And ftcm vhat g@ographical area ware the doctors

- attending that conference? .A

A All over Virginia, This is the Roancke-

Charlottesville area, Lunchlmrg; and Portsmouth., I yremember

Portsmouth General, in Hampton the Riveréid@ Hospital. These

are all people who are members of the Virginia Society for

’ Pathologists.

Q | What types of Tthi‘ngs cﬂ.& yqu' diacuss Guring your
. meeting? " o | B '

A ' Oh, this is quite some time agb.' ."Xhey have

siide seminars. They still have them there, but they keep them
now as ‘cloéely-knit things so that we are not mvi.t@de Ve are
always welcome. We are not invifed as we used ¢o be.l

. I also gave a course in the Portsmouth Naval

Hospital. This was arranged for me throuéh the Medical College

in Portamouth, in which I discussed, as a matter of fact, breasts,
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as it happmed, and thyroid. This was alse some yeara ago.

Q Dactor, how many students waula you say you ha\m |

¢aught at MCV?

A . Well -- ,
Q . Ju.-:t !.’oughly? o
A Bighty to a class then, about a 'hundred pixty %o‘

a -_cl'aaa‘ now. If you figure out gome twmﬁy-wvma yaa:s, you will
gét an average.
Q. When they graﬁuate, v!her@ do ﬁwy go?
A Scme go to the Tidewater area. Sane stay 1n
- Richmond. Some go out of the atate. 8o T am happy to say, at
least for MC'V , that most of the people, or the majority, have
mtayed in this state because: t‘his is our goal, juat like our
qoal is to take classes of about seventy-five to eighty pexcent,
_my’be higher now of Virginia people. ‘ R N . y
Q Doctor; axre you an axpart palpaﬁar of hz'eaaw?
MR. HARLAN 1 Objectiem .~ Selfwaming. :
THE covn'l‘: 'i‘hat is aalfQQQrving and vexy °
leading, ves. is 'he going to say no?
BY MR. msmrﬁm .
d Doctor, you testiﬂeﬂ that you mach palpation
of the breast at MCV. Would you deaczibe what you t@ach? Vmat '
ao you teach the students? ~ '

‘A Well, the big problem in max\y hreaat wwmimuma

- 29
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younger surgeons, for examplep who examin@ pati@ntm, the patient

is mitting up. To me,in many instances this ia worthiess, Ybu o

are going to miss more than you are gbing to finﬂ, and actually

thexe is a film on this which can be seen hy 1ay'people.

MR, HARLA&:. Your Honerx, doeﬁ this go to his

qualifications?

THE COURT: We are sﬁill krying to point at one ,

direction, if he is knowladgeable of the atan&ar& of care

in this community or similax ccmmunities,-&nd if he is not '
fomiliar with the atandaxd of care in &his community but
is in another community, then the obligation of the
plaintiff is ¢o ahow the Court that that eammunity is
similar to this community, and if he has not practiced
in this ccmmunity,-x cannot see hdw you e&n qualify him
as being familiar with the stan&ard of care in this
community. | | | |

And we have éﬁt one other litﬁlm-m®§t@x in that
he apparently is a very weli«qﬁaliﬁie& é&ﬁh@lﬂg&ﬂt,'hut
whather or not that would'ov@rlap_int@-th@ £4014 of a
practicing gynecologist-is‘the huidie that»yuu have got
to overcome aiao. | | |

MR,'KERSHNERi ‘As the plaintiff sées the
situation, Your anor, we must qualify our. @xpert witneas

to understand the Btan&ard of care as it anplias to a
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physician, specifically ag it applies to a physician

dealing with the diagnosis and treatment of mammary
vé:ancar, and té do that %%@ muge produc@ ‘&:0 the Couxt's
satisf&ction a phymician Who mgag@a :ln ﬁaaﬁ*. line of =
endeavor and who mdem?:an&s vhat stan&a:.m are required |
of one vho engages in thaﬁ: 1ine of endeavor in Virginia s
Beach or a similar commmity. | . R

Have I properly stated that, Y@m ﬁmoz'?

THE COURT: Yes, in gensral, | |

MR. KERSHNERS | In ;éham cane, ‘Q’wﬂmwg it is -
émcesmaty, I believé;,' for us t@v establish that Dr. RKay
first mgaqe- in that line of mﬁ@&mo

THR COUR’rz W@n, I ¢hink there ymx have got

, Pproblems. Dr. Kay has tmufi@& he i3 a dpotor’s &m:wr.

BY THE COURT{
Q Do you see pa‘cmm:m, Dr. Kay?
A Like X expiain@d, 4 mm pa@imw on- the oceasions

Q:hat b S m aske& <o in consulea?.ﬁcn.

0‘ | - ‘But you do not hava pa‘ti@nw Wmaiﬁ?
““A ~ Patients do not ccme to me as a mla. There
have b@en em’mptions., - o
Q They é&o not nomally cmne to yem @mnplminq of |
EOXEnRess of the breast or the reﬁ:racted nippl@sp ox anyﬁhﬁ.nq of

that nature? ‘
- 31 = .
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A Thexe have been exceptions. '
' C ‘ Noxmally? '
A  Normally they do not. T have had come, - Scmebody -

| came to ne from Washington. - ‘ -
Q | 1s that what we call a pzacticing phyaician of
seme type who treats patients on a day~to-day basis vhere you do ;- :"-
- m;t?__ , , . o
a No. That I do not. They come w mé for advica.
mCOUR'rz X donthawhwy@uam@m@oingl |
io qualify hiii. It is net a mattex of amnaone mi.ng to
‘the defendant in this case for advice. It i5 a matter of . .
| the defendant and how he diagnose& and traat@d this e
I particulaz patient in thie comm\mity bamd on the ntandarﬂ a
of care in this community. | :
_": o | MR. KERSHNER: Your Honor, miﬁht I pom a
hypothetical to see if I o
THE COURT: That is ﬁ.mrolv&d, bug o=
MR° HARLAN 8 I would objact to iﬁ, .Your Honor.
Mn., 'xmsmm If this ia again in %ha area of

*qualifications R it "s‘@m‘ to me tha% a t@aehex' of a

technique that is being @nploy@d m thia cwe must, by
datinition, he aware of vhat the minimm @tm&axd o
THE COURT: We are not talking abo‘u& tha minmm

standard, You mentioned this yeat@r&ay, ,an& mg the

L

cases that Y read last night. it stx?uck'me in regaxrd to .

- 32 -
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the minimum atandara, in the Fox versus Mason case, an

ol& case, and it is still good law and the law in Virgmia,
'that au@ care in a lumbar camp might bs grmm negligenw
. at J’olms Hopkins, and that is what struck me sllofa
aud&en, that in Ric}mond where you ha_ve a ttmrmdoua
amount of facilities that ‘are not ava_ilﬁabia‘in this area,
'yeu -vca;mmt say that the\aténdard of care ia the aame.. '

I am sure that Br. Kay waula like all af his
‘@ﬁudmts to be able to p@rform all the things that he
can do in Richmond, ‘but they can T, One of the vary
glaring thinga tha‘é: was pointed out this mming by
Dr, Seim ism jthat he does not have the radiation .
facilities here in Virginia Beach, | |

Do you ha.va radiation facilities in Riclmmid,
Dr. Kay? "

THE WITNESS: Oh, yes.' |

 THIE COURT So how can the etand&rd of caxe bo |
the sams? o
| - "‘m. KERSHNER: The g»m is wall-taken, Youx _
Honoxr, and I would argue the ei.tuation md e‘he parucular
technique mnployed in the instant case are so elementary o
as to be fmndamental that you will not find a diffearmce
in the, m:&ndard of cax:e between Virginia B@&ch anﬂ
Richmond. You w:.ll, Your I!onor,)in - o

THE COURT: We' havo almady, by youxr own witnesn,f L

- 53.-
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&etermined that thexe is a difference, Dx. Berger '
teatified on your @xamination ﬁhat he persenally wowld

 have ordered a mammogram in Nbvamb@r nf 1@7é9 hut that

| ana that that was not a violation of the standard of care e
im his opinion, .' o
| ' MR, KERSHNER3 . With all au@ reap@@t o th@ Court,}f”-
Your anor, X éon't see what you have ju@@ 8ai€ o oo f
THE COURTz I am not guin@ to @rgua ¢he point
Qith you. 1 will allow you to proc@e& &n& try to qualify
Dr. Kay if you 80 desix@o"' |
MR, KERSHNER? Thank you, Your Honox. N&th I
have a mnmant?
| THE COURTS It ;ziight be an appropriate time to
recess for lunch, Let’s do that. We willlrec@sw until
quartex toltwé.,. | |
| MR. KERSHNERs' Thank yau, Youx Hﬁnoro
THE COURTi Stap down, nﬁ&%ﬁfo.v“ . ,‘ ."}
MR. xmsmg ‘Thaxﬁcy@;uo. :

it

E ' L

(Whereupon, th@ courﬁ r@c@ss@a f@r 1unch

at 1807 DPoille )
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AFTERNOON SESSION

7 (Whereupon , the Comrﬁ raconvened at 28@58;' zm;,m;) .

)

PROCEEDINGS IN THE COURTROOM OUT OF THE PRESENCE OF THE JURY

MR. RERSHNERS X @ﬁi@’ﬂl&@@ﬁ ‘t@ @ theeo-quees

| smias. I would 1ike to smend that o fmm or €ive : "‘
- . bacauwse I have Just @otten a f@w ROY @

{(Whereupon, Dr. Kay resunes the Btand.)

BY“MR, KERSHNER:S
Q Dr, Kay,' have y@i& aver taught any ;plae@ olse

cther than the University of the Msdical College of Virginia?

‘A " X had a confexmc@@ 'I‘M.@ was a naticmal

mf@remce held in Wnlimmmxxg, ' R@ a ma{tt@x’ @2 ‘E’&@t, &h@ m@dieal

phyxaieﬂ.ana of Virginia attmﬂe@o This was & maﬁi&a @ﬁ

xa&ioloqy, pa@hology, ana mwgary d@ann@ with mwr@o

Q - | What was th@ eubj@@t @f - ‘ _ .
| Y_A . | w@n, the mabj@ct that X ﬁau@%% wau.m ma% ﬁo m i
B b'r@ast:s, and it Just occurre& %@ ma mm ww Mw& m ax %m@
y@am ago. o |

o] i Rel ating te whafc‘? Di@@afae of t?m breast?

_55_
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)X Well, my topic I was assigned to discuss was the

aiaaasea or clarification of braaat tumors or acm@thing like that, -
X don't. recall tho exact title, I have to do this again in
. willimabuxg in Febxuary, but thia time it won't be ﬁn breasts.
My colleague will do it and X will be c’ioiag soxmthing on othor
azeas._ | | “ . -
Q ~ And what type ddetors attenﬂed thoaa confaxmcea?

.\ o Radiologieta, gurgeons, gmeral pxacutimtera.

"‘r .

As a matter of fact, you get credit for 1& for youg wwcat.tcnal

series. and oncologiats, of coume, attend,

o Do you have free-flcw em:hange, ot eetexa, of
infomatidn? ,
A Well, you do have this, but the \wiaal format is

AV

“to have an assigned talk for about ten or fifteen minutes, then

foll.bwe_d by a panel discﬁaaion and 80 on,

Q Doctor, I am gbing to ask you threo quésuoms.
A . Yea, sir. | : |
Q - Firat, woula you name fmr: me all of thae mwm

;hat you  can recollect that you_ _lmow in the ‘ridewatm aroa? .
A Okay. Give me a little time because I have to
'rmmbar them. nowe | | | | | a
I have mantioned Stanley Graber befora and Larry -
' Smith. Those are at Virginia Beach. Actu&lly that is called

Minck, M-i-n-c-k. There is Ralph Stevenm, Sporbax, X torgat the

first name, Ladiga, L-a-d-i-g-a, David Cohen wam the Chalxman of
- 36 _.‘ '
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Urology at the Eastern School, and Stanford -— his last name has
slipped me -~ and there is a Frank wingfield, there is Richard L

‘Clark. That is all that:1 comes to my nind, o

o Mot necessarily all, but all you ean rmm?

A No. <4 we had a Virglni.a rostar here, b4 would |
© Know. | ke |

Q Let me ask youaaacon& queseiam Doyouknow

| . the minimum atandard of care of a phwsic:lan in the &iagnoaim and
txeatmamt of breast cancer 1n the City of Vizginia Bat.ch? “

MR, HARLAN: TIs that the question? '

MR, KERSHNER: 'I‘hat is the sacond queat:lm

MR. W&mz X object to it bacausa that is what o
we are hexre for you to detemine, vhether he knows that, |

R Judge. It is self-serving aqain. |
| MR. KERSHNER: Whether or mot ho is qualifiod?

THE COURT! No. _ You menticned minimm, I m‘t
know why you mentioned minimum. What ia the diffaorence
between minimum and etandard of care? I &m't knw that - e
we require a minimum atandar& of card.

" MR. KERS‘!NER Do you know the pteandard of caze D

is the question, Doctor.,

MR. HARLAN ¢ Judge, that goes to the ultimate
‘ issue and ;lt is s:al_fu_sarving{ That ia what we are here |
to détermine. | o E o o |

THE COURT: Cmmsa]. will have an opportunity to )
237 - o
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cross-examine. I will allowyou to answer the question. '

THE WITNESS: Yes. -

. BY MR, KERSHNER}
Q | What is that nﬁ:andard of cm‘e, Drg !(ay?
A - I would plac@ it at the very J.eam. an qood as a

fourﬁh-—yaar medical studmt. _
Q Do you know what the standard 0£ caxe !.a of a
” fourth-year medical student? o
A I tefgch theag atud;émta this particulex aubjact
\mdez discussion’,_ thié and other subjects, but Wﬂ io taught, o
so I ‘know vhat they are. At 1@&5\: I am gupposed to know at that _"‘
examination. o | N
’ R KERSHNER: ‘No further questicns.
. THE COURT3 Y.oumay cros-examing. B
. HARLAN; Judge, I don't see how he hes
established this doctor ia awara of ﬁhe standaxrd of care
of the practice of reasxmahl@ gyn@colegical med,tcim here
in. t_he city of Virginia B@acho He haa nhover practiced
‘here. ‘He is from a t@aching institutiono ' The fact that

he says he knows the standard of ear@ i.a olwioualy by

| supposition because he is h@re. ‘l‘his is what it ought to .
be, not what it is. We are standing txgia,l‘._fo: vhat it MQ’_{.«
not what it ought to be. P S

THE COURT: What it is in Virgiui& Beach,

—58—




MR, HARLAN: Y@a' sir,. .

: Q Do you know what it is not, vhat it ouqht to bo
- bamed on vhat you said a fourth-year ms&ical student or what you
" know a fourth-year medical student should comply Mth down in

- Virginia Beach? Do you know what‘the‘etandard of caxe iso for a

' Mmlwiat? : |
A Well, I was asked about a physiﬁién. -
Q | Do you know about ; gyn@cologist? -
A 1 »waan"t asked about a gynecologist.
Q I am askingAyau. |
A Ch! I couldn't conéeivahly Know vhat avery

specialty would have to fo. That is why I call it a physician,
and a physician in medical "scﬁéol is taught medicine and that ip
how I answered it. | |
MR. HARLAN: Is that your answer?
THE WITNESS: Right. .
MR. KERSHNER: May I argue befbre you rulo for
~a moment? | | B | |
THE COURT ,'Yeis,‘ sir, I wa.an't getmg' xeady
to rule. I was going to allow Mr. Harlan to cmloée ne
cross—axamination, - |
MR. HARLAN: Well J’udg@, I !@@1 this ig ~=

THE COURT: Do you want to, cross»mmino any mora?v"i-
| -39 - "
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MR. HARLAN: I would not want to cross-examine.
Raally, I just don't think he has made 1?. out.

THE coun'rs All right. Do you mt to argue?

MR. KERSHNER: Your Honor, the case law holds --

all tho cases »-baforé were all clear that ‘tim local
standard is the same or e:lmilar‘m&m. None of
those cases, I be_lxévo, Your Honer, ‘had any strong
suggeation or any strong outline_ fozj hwyau go abodt

the indicia. It ~isn'£ 1like domicile, Whm w9 approach <

" a question of domicile, w"can go to a isw texthook and

say "Here are tizty or sixty suggested indicia on
domicile .' The cases maka that naked mtatement. One
of them aa&a he didn't have any testimony that he knew
about for the sane or similar .camnniueﬂ. '

| The statement that the witness has just made,
Your Honor, is mox:o probative of what the uvtandatd of
caxe is than any other kind of Mdmce_mt could be
addubed, and if I may, I will stato, if one doctor.vnays‘

"I know another doctoxr and Y mwhat m doces®, that

. may not be the atmdard of care. No &oetm: can say "I

knwmrydoctox in the cmmm:l.tym& I)mow\hatho
does". |
The doctor is in & bad position to testify to

the standard of care about what is the absolute probative :

criteria in order to practice in Virginia Beach. Tho
- 40 =F ‘ |

ool



| | 36
physician must graduate. He must, obviously, have |

| knowledge of the four-year medical atudent. and that is " N
& minimum requisite, to be abia to practica &efinitionally.
He cannot P actice it he haan't gotten that £ar.

Wa have a man in front of us, Your Bomor, who
saya "In Virginia 4 teach at the Virginia Madicll School.
I knaw what the level of competemt standard of care is of
the fouz-yem: medical student and tha doatax unwt get ta:

that level before he can Qractice.

'I'herefore, definlfblma‘ll‘y the atandax'& of care has
to be that of a four-yeax medical atudent cox M@xer, Your
Honor, and that is why my original question was framed |
with "Do you know the minimum standard of care®.

Definitionally the man 'céh't practice unless he is at the
level of a four-year Mcal stﬁdmt, amﬂ that 45 all we :
are agking the Court, to ‘set that minimum standard of
care with the four-yeax medicai student, ‘

THE COURT: I think we have been cver that. In

the Fox case I menticned earliexr due care in a lumber v

~ camp might be gx'-oss' x_xegligénce at Johns Eopkins. Due :
care in Richmond or in Virginia Beach might bo n.gliqen*ce L
in Richmond depending on the facilities, end baoically, |

according to the cases, the atgte of the art, and I ¢think
all the witnesses have testified th‘at the practic:e of -

medicine is an art, the big state of tho art in Virginia
- 41 -
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Beaéh. and T don't think we eveny have to go that far, to
. be ﬁertactly frank with you.
Dr. Kay ia. ob;riéualy qualified as a very
exninént pathologist. He does not see paiiagta except h
on occasions where aane‘one will eithgx cone in ox he is
called to see someone in consultation. He 19 not
| ptéctiéing medicine in _,tim senso of ‘the' defendant here,
an.d. as such, I do not bellieve that he is qualified,
Even if he were, in Virginia Beach, at lesst, the Court
refused to allow you to qua;lif}} Dr, Smith, who is a
paﬂwiogist, aﬁd based ori-thaﬁ alono, I wéuld say that
Dr. Kay is not qualified; | o
MR. KERSHNER: Thank you, Your W. Yo
roapectt;ully. excapt. |
THE COURT! All right, sir,
I assume Dr. Kay is going to remain,
Do you have other ﬁatéexs?
MR, KERSHNER: Yes, Your Honor. IX. think, if
Mr. Harlan agrees, that Dr. kay will ;mm and we will
. ‘éﬁaiify Dxr. Jackson. | |
’ . THE COURT ¢ -Dt. Kay, you may a't‘.&pv down,
MR. HARLAN: Conaistent with yaux' ruling, I -
wonder, since the jury is out,.that ehouid My, Kershnex |
call Dr. Kay to the stand to.téstl_i'fy as to other mattoers,

if the Court would consider Mtructinq Dr. Kay that his "
-4 -
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SO

testimony is not to touch upon the standard of care.

THE COURT: Well, when and if. I don't know.

"I can't tell you what the plaintiff or how the plaintifg

is going to proceed in his case, and if ho io called back,

of course we will so advige him,

MR. KERSHNER And, as X mderstand. Your Honor, i

by jquling the witnesaea and hu:inqtng Dx, J&ckum on to

testify, we aren t prejudicing any’ riqht t:o recall, et

o
- cetera. by agreement that we are going to ‘eall Dr, Jackson,

THE COURTS Oh, it {s no problem there. This is
all outaside the presence of the Jury at this point,
I assume you are going to cai; Dr, Jackson to

. qualify him along the same lines asg -—-

-MR. KERSHNER} The standard of carc, yes, air.v
| THE COURT: 1Is thare any question ‘r@gard!.nq the
doctox's qualificatidns that would have to beo taken up
outside of the presence of the Jury? - |
| MR. HARLAN Yes, sir, very definitely.
" THE COURT: . Is he here?
MR, KERSHNER Ymi, sir,

THE COURT: All right,
(Witness excused.)

..L};5_.
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MR. KERSHNER: Mr., Jones will conduct the

.. questioning of Dr. Jackson, if it pleaso the Court.

THE COURT: All right. ..

| DR, NEVILLE J. JACKSON, called as a witness on
o behalf of the plaintiff, being first duly sworn, was

axamined and testified as follows! o ’ .

DIRECT EXAMINATION

»

BY MR. JONES3

Q w::uid you ;:tate your name for _the egsurt, pleago?
A Neville James Jackson. |
- Q And your ,addxess'?
| A 407 Woodroof Road, Newpoxrt News, v1xq1n1a.

Q- Ara you a medical doctor?
A Yaa, . _
Q Where did you receive your undergraduate dégree?
A At the Newcastlo Medical Schocl in England, |

' Q\’. What f:oatgracmaté appeintxﬁmm am you hold?

A Internship @quivalmcy of the intmship

&ppointxmnt for one year, instmctorship in m\atany, and then
reaident amointments.

Q - Do you have any poatgraduate appoinmmta in

your gpaecialty? A
NI
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A 1 have the diploma of the Royal Collega of |
Sutgeons of &\glmd, the Royal College of Surgeons and l’hya:lciana

in Canada, and the diploma of.’ the Zmerican Board of Surqery

Q Are they gainea by examinatim@? o
A Yes. ,
Q When and Qhare aid you commence tl.w‘ practice of S
surgexy? | |
N A After complat:lng formal txai.ning, I fixst

ractieed as a responsible aurgeon in Canada.
Q | What appoinuumts have you held sinece then?
A I was Assistant Profeassor of Surgery at the
U‘niverui.ty of Saskatchewan Medical School, Saakatchewan. Canada,
" I was Clinical Professor of Suxgary at the Brooklyn Cmnbaxland

Medical Center, that is Dovmstate Medical Center im New York,

Directoxr of Surgery at the. Foothills Hospital, acalgary,Mberta, L
Canada. I did private practice for some yeara, and I am currently. o

the Chief of Surgery at the Veteransa Hospital in Hampton, Virginia..fv

Q ' Have you been_ engaged in teaching and research

| ainco qraduation?

-~

A - Almoat continuoxmly.
Q Who do you teach?
A Mainly graduate students or the sﬁtqical

residents. I teach surgery.
Q - Where are these residents from?
A Generally from the area surrounding the medical -

s
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‘What is the ‘name of that medical uchool?

'The name is the Eastern Virginia Medical School.;

Are you a teacher at ﬁhat school?
Yes, air. |
What 1s'yod; rank?

Assistant Professor in Surgery. -

. Where do you teach the . raai&anta? DR - )

'Pr.ncipally in the Veterans Adninistration

Hoapital in Hampton.

»Q

wa'many residenta do you have thera a year undez

your uuperviaion?

..w A

any biven time.

Well, they would take three monthly periods at

We go through two general rosidencies and one

plastic surgical residencf.

Q

A

How many would that ba in . a yeat?

This would be eight. sometimes ten bocauaa

','occaaionaily the rotation is short, eight to ten residents, that

Q

ds thirgybfive through any service in the course of a yearx.

Did you have occasion to teadhlbweast'

examinations and diagnoses with these residents?

A

Q
patienta?

A

Yes, sir.

Are you currently engaged in the troatment of

Yes, sir.
- 46 -
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¢ Do you treat cancer patients?

_ A' _ Yes, sir. .
Q When did you iaat‘operate oﬁ d éanc§r pntient?vﬁ;;:
A - When? Monday;'yeatarday;_ o Lo

MR, HARLAN: 'Excuse me, Your Honor. fhara'are';ﬁf

. various types of patients and vérioﬁa types of eancer. ufg'

THE COURT: You will have an opportunity to

cross-examine. |
| | MR. mxmg Well, I m.objacéir_';d.” ‘.
C - . _i ‘gn, JONES: Let the Judgé make;zho_rqliné,
please. - |

THE COURT: I overrule the objection. You will
have a chance to cross-examine. If it iz not bxought out,
v I am sure you will have an opportunity to do 80, |

L]

BY MR, JONES?

Q Do you have any special reaponﬂiﬁdlity for'cancez:.

patients in your hospital?

A'_' I am responsible for alllthé gurgical cancer

patients, but I am also Chairman of the Hospital Tumor Board >€§?-

" which overseea the whole cancer program and the’dﬁhar sexvices

as well, | . |
Q Have you had much experience with breast cancex?figi
A Yes, sir. | | '

Have you seen any cases of breast cancer xecently?.'

'; 47 .
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A Two, in females. .
- Q How recently was that, Doct:or?
A . That was eighteen months, tm years ago.

. Q Prior to that, how many -cases of hxeaat cancer . .

"* had you treated?

‘ hera.

A" It is difficule to pull out an accmrato figure - s

. think the average gereral aurqeon probahly encountexs .

and deala with himgelf aanewhera on the order of aix to ten

breast cancsr patients in the courae ot a year, ut there were,

I would aay. approximately eight cases & yeax while I was in

practice in Calggry and in other placee.‘ in New York and s0 on,

-~ and this is an average general surgeon's experience.

BY MR.

MR, HARLAN: 'Excuse me, Judge. X would object
to what an average genéra’l surgeon's exper#méa would he. |
I would like to know what this aurgeon 8 expozience is.
That is the whole aspect of it,

_ THE COURT: I think he aaid‘appx;oximately-eiqht
per year and this is the gene;'al a\;rge‘on'per' 80©. :

MR, HARLA&: | I, think he said the average generxal |
surgeon. | | o
| THE COURT: You will have an opportunity to

cross—~examine,

JONES ¢
' }
Q Do you work in any other hospitals in the

- 48 -



Tidawater‘area?

S

A No, sir.
Q Why not?
A I have a mll-time contract. with the Federal = -

T

',Government and the medical school, which precludes me working )

outside ot the Veterans Hbapital.-

Q | Have you applied for pxivilega& in any othex
Tidewater hospital? R S }y¥ f, ‘_'. :& ?_ 
N A No, sir. N . | | h
Q n Ig éhat fqr the'aame roaaén?
A For the same t@aaon.
Q Have you been invited to apply for privileges

ié any other hospital?

| A It has been éugéésted that I should qpply to
Norfolk Gemeral and change my statua to part-time lurqnon with
the Vaterans Administration and obtain yoeaible privileges at
Norfolk General Hospital. _ N )

Q Why do you aéy part-tima? IWhat s#énificanée is
 that? o | s |
| ' A . If I hévn a pﬁrt-time contract with;tho Foderal
Govarnment, then X would ba able to engage in private pzactiee.

Q Did I ask you have you been invited to apply at
any other hospitala? ‘ |
| A ~This has beén suggested,

Q Who suggested that to you?

- 49 -
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. of their working week, as it were,

" the hospital? S : I

. 45
A The Chairman of the Department of Surgery at

EVM3, _
: Q At the Veterans Administration :ln Hampton do youv

have contact with other physiciam from the 'ridewatar atoa?

R

Q| Would you eor.plain that?
A We have scme- part-time stafs m@nheka and

conaultants who work with our services and aleo mrk in their

P
own pxact:lces or in other medical activities outa.lr.’ie tha hoapital. :

T Q - How many part-time pmle would you say are on.

at. the Hampton Hospita].?

K On the order of twenty, twmty—four or thirty,
Q ' Are those active people? |
- A Those are people who come in regulu:ly for part ~

Q Are there actually more than that. connoctod with

Ch

A Well, we have a large percentsge of. consultents, .

‘some of whom attend fairly regularly, 'oehom vho don't at an{

Q " Do you have a hard core of twent}«-ﬂ.ve docto:a
- from the community? ’ |

A Scmevhexe on. that ordex-. X ‘can'ﬁ‘;, quote exact‘ '
figures w.lthout - | | | |

Q Have you been able to form ‘any impreaamn about

the general standard of practice prevailing in the Tidewatex area

_'-50 ._.
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from your contacts with these people?. :

MR. HARLAN: Objection, Your Hanor.

THE COURT: Sustained.,

' BY MR. JONES}

o Do you think there 18 enything Bpecial, unique

- or peculiar to medicine and surgezy as practi.eed 1:) tho 'l‘idmtox

area? ' ' « o ‘:-;' -

MR. HARLAN: Objection, Your Homor, o

THE COURT: .whaﬁ is the basis of wur objocticn?‘

MR. HARLAN: The Tidewater area. It in the
| community of Virginia Beach. |

THE COURT:" Orr similar cammunity.

MR, HARLAN: f‘es, sir, |

THE COURT: Sustain the objecﬂ:ibn. . o ‘" |

MR. JONES: Are you conﬁning me to the City of
Virginia Beach, Your Honor? . e
THE COURT: Or a similar camnun:lty.
MR, JONES: Or a similar cctmnunity.

THE COURT; He 1s talking about a similaxr ‘

commanity, Of course, the burden is on yon to show that.

that community is similar to Vitginia Beach, and that ‘

would be part of your qualificatiena through this witness
MR. JONES: Your Honor —- |

THE COURT: I, think it might be helpful if we

- 51 -
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prefaced all our remarks by talking about the nature

involved and not théupxeaent one, ”
| © MR. JONES: ALl right, I would like to point
o  out to Your Honor that thaApathologist a&mitted that he
considered £he 5tandéi& Eo be the pame fof Hampton, |

Viiginia Beach -- , | ‘ .

. THE courm: in_pathologyo B
MR.'JONEssl}Inlpathéloqyo | .
THE_COURT:"‘W@ are noi_concerned with pitholoqy.
MR. JONE3: Wb.aré‘;ot? | | .
THE COUREQ" You are not, but at this point your

qualifiéations as to the aﬁandard of care; you axo not

talking about the standard of care in pathology.

| MR. &ONES:‘ can.x approach the Bench, Your Honox?

L | MR mm‘s | 'm§ approach the Bemch? Tho juxy

s

iz not here,

(Whexeupon, counsel approached the Bench and

%

conferred with the Court out of the hearipq of tho court

reportex, )

A

BY MR, JONES?

Q .~ Doctor, do you understand the texm "Tidewater
area"? | o B | '
‘A Generally, ves.
- 52 _
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Q. What would you think scmeon@ nmeant by the texm

"[ "Ti&@water area"?

o A_ . Well, thie would extend. fram ﬁh@ Vﬂxginia Beach=.

-'glmbrfglk area up to Richmonag ineludimg ﬁh@ so~ca11®d ?@nin@ul@,3 f
. ¢ don't kncw a @pecific g@egraphi@ area in Tiﬂawat@rg but i¢ is f x

a_g@n@ralvtemm, as I underatanﬁ ite

Q Do you conaid@z it a COTRORN r,wwx;ﬁ
A ¢i' I think moat af the area seams ﬁ@ h&v& mam@thing 4
in common. o |

MR, JONES: Would Mr. Harlan stipulatae that he ‘
knows the standaxrd éf cate in Hamptan?
MR, HARLANS No, @ira
:vv_ N . MR, JONES: I want a rmiing on that, Your Homor.
THE COURT: On_w-» ' |
" MR, Jonmés “bn Hampton alone, He maa tostified
that == | | .

THE COURT: At this point h@ t@@tﬁﬁ&@& that he
has practiced in Hampton in tha V@t@raﬁa Rb@pit&l -
) MR, JONES: All right, In H&mpﬁ@m in the
Veterans Hospital, but they have outside p@@pl@ caning
in, | o o |

THE COURT: Is this in 1974 end priox thereto?

'MR. JONES3 ‘74 onward, sir, yes.

THE COURT: Oh, no, prﬁér théxa%@e

THE WITHEéSs‘ T canme tovthis area iﬁ 1974,
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BY THE COURT:

Q When?
A - August.
-'“‘vd | ‘hugust of °'747’ .
A Yes. 3 4‘ | | _
Q Were you‘familiar wiéh Vizginiaiﬁéémh ﬁ&én?
A No, sir. . ‘ ? ‘1 
o} | ‘ W@re you familiar with V&x@iﬂi& B@&@h in Novenber
of 1747 | | |
T A o Only ‘a8 a 10ca1£@y:v
Q 1 mean th@ practic@ of m@ﬁieﬁn@ in Vﬂrgiaia B@a@ho'l_ 
A VV No, sir. N | ’ ”

| ; 'MR,,JONES; Your Honor, he is familiar with the
surg@énsjwho éome‘ahdiqb'iﬁ that hospit&lo"Th@y axe from
s a community —- | | | |

e

THE COURT: We aréheaiking about on ineident ghﬁgljfg

i

occurzed in Nbvembez of 1974

Dr. Jackson, in Virgimia Baadh th@ qu@aﬁiang if

it géta to that point, will be whether or m@t you knéw the

standard of care practice& by ﬁhysicianangh@ther it be ,-  N

Hampton or Virginia Beach, in Nbvwmhﬂz of °749 not
@omawhar@ els@, but, all right, lot's say Hempton in
ﬁovambar of '74, tﬁeV@ténéaxé of care thaévuaai& srply
to treaﬂmant'énd diagnoé13 a$d ﬁéeétﬁéﬂt by phy@iéﬂana
in the City of Hamptén in qum of 1974, |

e . - _




THE WITRESS: Well, all I can say therxs, sir, by

that time I had formed an impression that thae standard

" prevailing was generally in line with those that I hed

been familiar with ocutside. |
| THE céunT:  wekévyou f&miliar wﬁth.éh@'atanﬁard@fi ;tf
in Virginia Beach at that time? ‘ o
| . THE WITNEBQR"ﬁbt apécifﬂcaliy, éﬁrg
THE COURT: Do'§ou know wihethew 6x not the
sﬁaﬁdaxﬂs were the séﬁa at that ¢time? = . ~'=:' . -
- MR, H@RLANﬁ' Judge,-if he is n@t familiar with
the Btandardé in'Virginia Beach == .
| THE ‘COURT3 He éein'say,
MR, HARLAN: I am just =« all right.

. THE WITNESS: Now, about November, ‘74 == I am

" sorry, sir, I am not quite clear.

THE COURT: "no_you.knawVWheth@r or not Hompton
is similar to Virginia Egach as far as the standards of
care -~ well, you wouldn'¢ be if you are not familiar,

MR. JONES: Can I help the Coutrt for a moment?

I think that is all he has to say, he knows the standard

. of care in Hampton because it is part of <= Virginia Beach

and Hampton are both part of the Tidewater areéo That ia

the area. The standard would be the same.

' THE COURT: Do you know whether there were any

common facilities in November of °74 that wera used by
- 55 - |




- another witness to testify amm o Tidovates

@mmnity or a esimilax CCATEIN

31
the City of Virginia Beach and the City of Hampton, such

as wo presently hmm@ mm. me tﬁw Eastern mem

M@ﬂi@aﬂ. scmx? ’

'mm wmm&ss Mot ¢hat ¥ wém eﬂimmymammﬁ

. .'.

withe
| mwm: mmmw@@m&gmm@m&t
t.ﬁ.m? M@w ] kﬁ.n@ @ﬁ k@@p thoge m amm am? :

: ‘if Wg @m m iﬁ‘l,‘“‘v-{ﬁ.‘ $

meﬁmg the m&n@m‘& @f car® im

its gmma@hﬁ
THE wi.m‘s

Wo axe mme@mead mm %h@ mm@a of wm in this

ity, m@% is wﬂ% ‘m@ Seme

focilities and the same ctenderd, and tho enly way he cen "

tostify is for him to know what the otandard was hewo.
Otherwise there could not be a similar commmnd

Ho can t t@ll you iﬁ M,@ 1ife Qeponded - How, how

" can he tell us what 4o g@m@ on at Vigginﬁea @mmm*

- T am goxry, Ym‘ﬁﬁm@m

~ THE COURT}Y " T think ¢thisc io the ?.aw@ You might

not agree with it. The doctor has pointed out very

vividly the problem with the law ac 4t 4o written, bug

- :56 -
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that is the law. That {8 what wo must all abide by.

MR, JONES; Your ﬁmm: is mlﬁxﬁ@ that vm@mm oo

Beaah, m£@m9 9@8@'@&“@9 I%wp@xt ?@M m@ ﬁmm ax‘@ l
' W S e

THE OOUR‘M w@mo wa @@ o @m ;qmy case., m |

not one camplete m.mwm@x LY

tha% capo I MMM m was fxom mmg @mwlmiag : kS
w@&ifyﬁn@ in me@e mmgm @@mﬁy @W @m smw@m ’

Wt W@ﬁg s @» in YWashingben, m@@g STEN0 @tkmx
_w@&p BOWEY ¢ mﬁ Couxk W@K@M}f %am awm m& m@
c@lymy he could Mm @&Mfﬁ,m for ﬁzﬂm 2o have knowledge

of the practice m the two comnumitics in exdax o tostify, .
| thm thoy ave similer, ond that he only has knowledge of "

the pizmw.@@ in one. Beo how can you taptify that thoy

MR, JONESS %&lﬂ@%ﬁ by g&m@m m & ST

Wo don’t h&m o elty mmm #z-w-zgg Mﬁa thezo axe
-eitics, Your ﬂmom mﬁl E m&@mmﬂ %@3}’ ks mmﬁ&wwﬁ

sode of 1€, the woy of L4ving, the

. mm&ax& of doctors @am’t change wha you x'@m:h a
certain city down thero and you cress _ma@,_@gxm and =
jm is a @1@! that my& “Yivginia B ® m gomething,
. THE COURT: I wiil Ml@mm@@mufﬁrmﬁ@

to Hampton, if that 4o the case, but 1 Gen’t beliavo you -
have done it so fax, that 4o, In the ity vere e

Veterans Hogpital is @@a@amlwo
- 57 - '
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MR. JONES; We put on evidence aven

THE COURT: We are talking about a fact in

Virginia. He sees patients every day, ho 46 called upon |

tb ﬁmmmém treat &h@m patieats, mid wo exo talking
abmt the standaxd of caxe as applicd to that particular
typ@ of phyaician, aﬁé cope gm,.w & mm@@@lmme who 4
y day, who

is galled upm to-diagnose and F— thege paticnts, and

a practieing phy@ieﬁ.am, who Bees. patﬁmm SR

& of coxo %h&t

w@mthém ox mz he lnew the proper ntenday

is mplmﬁ ﬂ,n this @mumie;y or gimdler ccmmund
MR, m&s I keep losing sicht of tho fost,

Your Honor, that one time x'm@m@% T heard you say the

th@ ﬁ&&nﬁm of a mml@@imo T don®t k?zw which way ‘

THE COURTS Well, when thoy asl

the question |

of Dx.. Berger roegaxding the @wﬁ&wﬂ @ﬁ care, that was

@p@mﬂ up@ in my @pmmm m- the M@&m&'@ cress~ .
wamination, so I allowed you. %o pmc%d with ¢, But m | '

“this case y@u are camm@ﬁmg 1) qu@&m’y Ox. Jackson as an

m@r&. m&xmmmmp me%m@mmanem

particular £ield in a pm:@.auiam ST

mity or & oimilar -
commmnity, not a simiiar ﬂ@lﬁﬂ m& m a sindlox
camRmity., | |

The Little versus Cxoso case 4s ssm @t’ a mcap -
- 58 "i -




P
-

of the whole law on this case in this area, and I am sure

y@u gantlemen are fmﬁiiwr wﬁ@h ﬁ.‘te I wag just recon

denided in HMaxch of ma yooar, and m was mmm GVGA

more recently.

+

MR, JONES: Lot me Xechp

you oo fax, He doas goo patients, m&&% @iegrono, and

" the point I hrought in shout the outside parbetime peop!

@mﬁng im these twmw«ﬁm m@g m@
@n a a&n@y pagis and a mml M a htmﬂmﬁ ﬁm wm@ to

gﬁm@ that he M@tmm@m wims and % mui@ ssay that 4€

you would 1like me to mmk@m from that point ond take 16 -
up == |

THE mum Well, I &&am the best thing you can

ds right now is i;:é Wt on am the a: @ you want for
the r@mr@, but I am mming fyom the *‘:,Bly“f?" case ot |
Wge 8352, and it almost Mm.@ m@m in w&m w@m@ W RO

doing right now. This do m@mm@ ﬁz@m@ of tho things

that cccurred in the @m@ thore ,am@x Souns

'{piaﬁ.ntiff afh@mp&@ﬂ’% show oy Do Gers:tley @w
mmmﬁm'& of mwical pmeti@@ @ E@mﬁ @@x’ﬁﬂ.ﬁ.@ﬂ
ohatetri@im«gyn@miogim who practiced m %&@ i@ﬂ@lﬁty -
similar teo Princa Willi&m Coun@ye M@m Dxo Gerstley
adnitted he was wnfmilism with Ex’xm@@ Williem @mmwg

%@ Court ruled &:ha%: “A gimilaer emmnﬁ@y @%&n&m‘d had

not been met, and the defm_&mt“@ furchor @bﬁ@;ﬁ%@ﬁ wag

~ 59 =
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sustained. That's it. )
. JONES: But they were talking about some
| placa in Prince willimn c‘ounty, Virqinia. .
THE COURT3 It doesn’t make any dif!mo.
Dr. Jackson stated in November of 1974 that he was not
femiliar w;th Virginia Beach and the 'ﬂtmdar& of caxe |
here. - | '
MR.J’ONESilButif-@ |
MR, KERSHNER; Not that I am ints the mt,
T I am not, but may I ask the Court to eiazily the case
¢hat that particular decisien camo frem?
'mz COURT: Abington. |
MR, KERSHNER: Yes. I thought ehét ocarlier wa
- had confused that, and the Court does underetand this is
' m;t a state, |
THE COUR'I':- Yes, sir.
MR, KERSHNERS 'm:ank you, Your Honor.
MR, JONES: I live at the north end of Vi:g!.nia g
Be;nch and I know some Goctors, and I can safoly say I |
know something about the north end of V!.iqinia Beach., I e
Xnow Virginia Beach. You can't sey just Because I don't
know semething about the south end of Virginia Beach
that == | | | |
| THE COURT: Oh, I have no mblm about-that and
it is no guestion we have vhat we can a mtimal standazd
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for physicians., No queastion about that, They all must

taJita-‘-- what is :lt?
‘MR, HARLAN: Board examinations. '
| THE COURT: Board examinations that aro national,

but our Supxcme Court has refused as rwently as a fow
months ago to go almg with the national amdax&s,
they havo mquimd the Courts to apply the very strict

. local community rule, and I can't change that, a_md b ¢ am
not going to. Our Bupmme; Court said they would xiot

| change i¢. If tho Legislature wants‘to do 4t, it is
going to be their §réxcqative.

- MR, JONES: I xequest a ruling from the Court on
what congtitutes Tidewater. 1Ia Virqinm’ Beach in
Tidewater, Virginia? From the standpoint of whot? What
constitutes Tidewater as regaxds what? X don'¢ know,

MR, HARLAN} Maa ne, Your Henoxr, I think -

THE COURT! I have uged the words "Tidewater®
and "Hmtqn Roeds” since almost the .day‘ I was borh, ut
I cen’t honestly tell you what they mean, Hmupton Roads

“is that body of water out there. The area of Hampton
Roads, I assume, eome‘ any area that touche& on that
body of water, but merely because it is Tidewater, if
that is, and you want to include Willimmelurg and go
that far, that does not mean thét it is a' _uimilar |
community. BT
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MR. HARLAN: How ahout Washinqt@m D,c ? The

Potamag River is affectod by the tm@s, 00, -

THE COURTS Tiﬁ@mt@m i€ T remomber @@xxa@uy. o
is the lwlan& from th@ mountadng @mmo |

MR . Jcmssa You would wm@ that Vipginia .
Beach is not hm@enmm@? |

'mm COURT?: With m?

MR, JONES: Why are you holding us to that oamé
standard? ' , -

m esMs I am holding you ¢ the stenderd
that the Suprmé A@cm:t has suggested. If you would 1iko
to reoffor the evidence for tho record, I am going to
allow you to &o’soa | ARt this point Dr, Jachkson 49 not
qualified ¢o testify as to tiw ammﬁaz@ in ¢this commn

oz similar commnities since he didn't know this comaun
in November of 1974.

Just a mement, ‘ii’max Bonorx.

MR, JONES: I would 1iko to got his
qualific&tiona and mm the Court will rule again,
THR COURT: ALl right.

BY MR, JOMES:

Q Dz, Jackson, cen you tell this Court choud your

oxperience with the part-time physiciesns fn Han

relationship you had with ehem?
- 62 -
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A Well, for inetance, on oux orthopedics sexvice, -

’I have two part-time surgeons who work with us on a regular basis
and have -- - | |
THE COURTS Excuse mo.ﬁ- b 4 ﬂon'g mean to keep
interxupting, but I think it should be limited to '74.
It is not what evmtoday iz = ' | |
| | ‘MR, JONES3 Ve wiu astipulate whﬁm that
anything prior to his coming in, he has no Xnowledgo of
that. ) S
| MR. HARLAN: I think the Court's point, if X
may == | |

THE COURT: His knowledgo of the physicians in

Hampton in November of 74, vhich is tho last, apparently,

allegation of any neqiigénce in this case, ox am I wrong?
MR. xmmm: We olleged negligence, Your

Honor, all the way through Novamber, '74, through

November, '75. The original al;leqaticn o!v negligence,

Your Honor, is that tﬁe defendant Qaa_\neqliﬁmt on '

November 25, 1975, snd for three years preceding.’

b 'THE COURT: All right.

MR, HARLAN? Of course, wn'haw the statute

of limitations to pload fjor part of iﬁ.

BY MR. JONES: ‘ | | |
Q Would you explain for the jury and the Court

- 63 -
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your duties as a professor and a taculty of the Rastern Virginia

Mo_dical 8chool?
THE COURT: First, when did you become a
professor? | .
THE WITNESS: In August, '74. |
The pzincipal responsibility 15 teachinq oy
apoeialty. ganeral eutgory, vamlar surgery, pxincipany |
to graduato students, some undequaﬁuate cumitmm, and -~

qeneul £acu1ty duties of an administrative nature,

BY MR, JONES:
Q Ara you skilled in the diaqnoat;ie tochn.tquoa
concoxninq hxeast cemcer?
A I have mlmce and knowledge of that fielid,
Q Would you tell the Court how you obtained
autﬁcimt experience and knowledge?
A Well, hasically taught at a modical school, and
these !19160 axre developed by practico and mmcum on tho

.graduato 1m1, px‘:lncipally by prectice over a period of umo.

6 And how many yeara have you bem pxacticing that? .
A The skills and breast examinations? -
Q Yes,. ' |

A Since I gradﬁato& in 1953;_

Q. _ Do you teach the sknm in the man&mt ot

breast cancer and dumosia an part of your duties at the
- o4 - '




. €0
Faetern Virginia Medical College?’

A Yes.
Q Do you teach basic diagnostic techniques for the

. recognition of breast cancer? |

A Yea. ‘

@ ° 2re you femiliar with the Medical College of
v1rginia? '

A Ok, Iamtmniar with 1thynm and!mﬂtme
peoplo fxrom thare. .

Q Aro ynu perlonally acquaintaed with any 01' tho:l.r
gr&duat@a? !

A I have met :sevexal graduates as residents, and

. ¢ Eavo one greduatae who i3 on my surgical staff.
| Q g Have you had occuion to receive any referxals
| for breast surgery in particular?
A We have had two cases of breast cancer in the
Aliospital since I have beon there. I éan't tocali how ocne of

then got to us. One was roferred by tranafer frem another VA

P

institution 'alaewhara in the country. The chances are the other

case was seen in our clinie by one of our physicfans.

Q Do you have ;ady veterans occasicnally in the
hospital? o |

A - Yes. We have & few.

Q And these wore ladies we are speaking of?

A These were fomalo breast cancex.
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Q Do you hold any kind of liaison with any medical

groups that deal with cancer, and, ir so, could ycu axplain what |
thcy ara?

A wﬁu.xmtimedmemrwpmxmalso !
“on the P conego of Surgery Board in the hospim. |

@ ' Have you pnbushod any articles, pwm's.

' forth, on breast cancer or its mmgmmt?

A No, sirx.

Q  You have not?

A No. | |

Q Is it safc to say that you don't kxww the

 standaxd of cere fox a gynecologist in Tidewater, Yi.rq!.nla?
A - Yes, sir, it is safe,

| MR. HARLAN? witli that statemsnt, Judgs, we
would ask the Court to coneider that this witness camnot
be Mitieﬁ. |

MR, JONES: We are not working this case o the

besis of his, but of someone in gynacolegy. Your Honox
set a position aaxlier - ..
THE COURT: We will make the determination,

-

right or wrong, aftexr he ia finished.

' BY MR, JONES: - |
Q From your association with outsido people at the .
Veterans Hoaspital, would you say that you know the minimum
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standard of care for diagnosis and detection of breast cancer in |

‘Hampton, Virginia? |

A I have a/ general impressicn of the standard -
pzcvainnq, such as I can abgorb in tm years in the ares,

Q Docto:. you said that you didn't imow the
etandard of care for a qynecologiat in Virqinu Meh?

A Yes, sir, | |
Q Would you explain that statanme to me? -
A Wall, what is there to axplain? X mean, X don'

 Xnow what the atandard oz gynecology was or ig 4in any sense umt
I can base any statemeatv undexr ocath cn. X have & general

impression of what goas on, kut thic is just my osmosis. I have R

had no dealings with qynecoloqiuta in Vixginiz Beach,
Q Would you say that == 6o you know what the
minimm standards of a gynecologist are %o live up to in the
City of Hampton? | - | | |
' THE COURT: That is a minimm for the gynecology
Boards? o o -
| | MR, JONES: The minimmn standaxds, I uﬁ, Youg-
‘E'onor. ‘ | -
| MR, HARLAN: I haven't objected to that ane.
is not what he thinks they arxe, but vhat t!m standaxrd is.
THE COURT: It is not the minimum standard. It
is the standard. o

MR, HARLAN: Exactly.
- 67 -
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MR, JONES: Doctor, do you know the minimum

etandaxd?

MR, HARLAN1 Objecticn. - |

THE COURT? Suat‘a.m tho 6bjoct1c“ma It is not
the minimum standard. It is tha standard in the area.

MR. JONES If the minimm is less than the
standard, I don't think — .

m‘coum‘z It i the sta_ndam of carae. X am
not concerned with the mingmm standacd. % am concerned
with the tandard of care. | | |

MR, JONESS- I would asgume the minimm standard
in wvhat is set by tho National Board.

THE COURTS I would assume that mdlt physiciana

, in this area and other areas exceed that mtandaxd, and

i it is excoeded in this area, then we axpect the

BY MR.

defendant to have exceeded that standard,

JONES 3

Q - Doctor, do yuu have any lm@wledqa of the standard

~ of caxre for cancer at Rlvexnida Hospital and in Nowport Hews?

good.

}\ Indirectly, and the standaxd sm to be very
That's all I can paye.

Q - Do you have any knowledge of the ntandm'd of

core for the treatment of cancer or a diagnosis of cancer at

Norfolk Ceneral?
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A From my knowledge of the surgical otaff at

No:ﬂolk General, again I think this is of a very high standard,
a Do you have @ perscnal acquaintsnce with the
mgical staff at Noxfolk Genera.l? You do, don't m. Doctox?

A Yes, nit.

MR, HARLAN: Object to the leading.

BY MR. JONES3
e Do you have a pmsmal acquaintanae with the
auxqical staff at Notfolk Gmeral? S |
A Somo limited with the otoff, Yes.
MR, JONES: X wuld 1ike to ask the Court to
rule. - | |
THE COURT: Wait a minute, I am going to allow :
‘ Mr. Harlan a chance to 'msaomine. .
| MR, JONESi Yes, oix, Your Honoxe I have &

couple moxe questions..

" BY MR, JONES3
-0 . In your experience with cancer patients, Doctox,

do you follow up your own patients aftex opexaticns?

A As a rule, YoB.
Q | Would you explain‘as & rule" to me, pleaso?
A . Well, occasionally the patient will move fxrom

tha area or develop complications vhich requize follow-up from
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anotherx dif!ermt kind of physician, or occasicnally I move and

follow-up becomes no longoxr possible.

Q Do you have an oncologist at the Veterans
Hospital? | '

A Yes, sir. ‘

Q. Does he do all of the tol;w there?

A He f.ollM his own patients and primaxily is

concérned with chanotherapy on moxe Med tmto. He may )
wall follow patients of ours who are also being followed in the .
"surgical elinic, making it a Gusal f.onow-up.' W work very

cloasely together.

Q Did you say you follow your own patients?
A Yos, sir, when possible and whon practical,
” @  The patients that you treat suxgically, \dmt T

-. pucentaga of them would yvou say you follow?

A Well, the objective ic a hundred percent. When .

-xi.ceuary some patients follow minox pmcoduraa or procedurea in
vhich sequelae ere anticipatod when aiecha'rgad, and vhon we go

© 4n to see them again, the cancer pat:lenta. we always axrange ,
follow-up and try to maintain this through ouy ennic and thmm

~ the Tumox Board.

Doctox?
A It would depend vhat the opinion was on. I

can’t defar to anyone's opinion on a blanket bagis, dut if he
- 70 - :
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was knowledgeable and talking sanse, then I would probably defer

to his opinion on spociﬂc problems, However, I t.a):. 1t you are L
ecnsmnting & sort of conaultatim process, and X &a't think
anyone is bound by tho outcome. of any one cansultam looking -

" for mfomatton. e:nchanqmg mfomnuon

Q - - Is an omoloqist aupar!.or to you in

prognostication of 1ife eapectancy fox cancex vﬂctimn?
| A It would depend on the onooiogm md hia natuxe
and Lntomaucn in t.‘mt axsa. Soms meologtm, ves m. no.

Q Wonldhehave&omlyonthommtypoot
infoxrmation that you have ‘available to you?

A In general for the results of long~term studies
of '-t.remment in a large nmbér of patiants, We also have to rely
on the reports and puhucations f.’rom large cmtm oy eamb!.nod
center studies which come out in literaturo from time to time and

which no individual oncologiae or surgeon aan hopo to develop out - -

of his own practical expcrianca, S0 we have to rely on the tumor - .‘

‘_ literature likse for this ;nfomation oa lmrtém f‘ollow»tm'.
@ vould you describe how the facts o |
moséiclttm are utmw in the literatuce?
A Well, by following —
MR, HARLAN: Are wo still qualiﬁ‘ying o: getting
into something else? - l' :
MR. JONES: I am suggesting that we are going to -—

will you stipulate he is qualified, Mx. Harlan, to
- 71 -
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prognosticate about cancer? If not, we will just keep

| right on going. _ , ,
mnnma}' I em juat mderﬁnq v&ether we are -
qualify&nq hm as to the st&n&ara of caxre,

THE COURT! ‘l‘hat io where we ares

MR, JONESS w«n,ztm.nkwewﬁlkinthemlo -

thing, if you don't mind. '

THE COURTS I think ws are gatuag a littie far
azielc‘l anyway. The real questicn is diagnmin. “
| MR. JONES: And damages. Is the pwognosticatien
on demages? | | | | |

“ 'rHB COURT¢ At thia poin§ he is not qualified as

'anmtmthe atmdardofwammmityorm
the utandaxd of care of bmoast cancer.

MR. JONESo 1\11 right. X want ¢o pose that,

THE COURT: Well, that is why the avidence is

right thexe,

" BY MR, JONES?$

e | Do you have knowledge of the standard of care

for eancez tmunmt?

thingnl. |
MR. JONESt The diagnosis of 'Meaat' cancer,
Doctoxr? ) |
- 72 -
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THE WITNES3: I kniow =~

MR, HARLANG Excuse me. If I may, it‘xn a xather
- broad question. I object to it bacause it in so broed,
MR, Jmsz X tthk it is xolevant. o
THE COURT: I em aliowing it. Go shead, Doctor.
-~ You may answer. | | |
.

BY MR, JONES3

. Q ‘Do you have any knowledge of the standard of care
for the diagnosio of cencexr? ; |

A Peraonal hiéwlgﬂqe., I have Xnowlodge of my own

porsonal standard, the standard of my as:;ociates, and we have the
standaxd that we txy to teach.

MR. JONES: I would like to get Yous Homer to
' rule on what Tidewater is and vhether he is qualified.
THE COURT: I Gon't know what Tidewater io.

MR, JONES3 You have made a blatant statement
Of == | |

THE COURT? xwldmﬁhm!waéaymmgam

. 'l‘l:dmtw to me was all tha flat land from ﬂm mountaing
to the 8sea, _

They are sépaxaw communities. Thorefore you
must eatablich that the standard is the ssme in thase
two comrunities. ‘

MR. JONES: Is the Court ruling -=

- 75 =
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THE COURT: VYes, sir,.

MR. JONES: All right. We respoctfully except
to the Court's ruling. |

Thank you, Youx Honor.

BY MR. JONES} |
Q I have two qd&stioma. m_ctorg 45 you know

B Riverside Hospital?

A R Y@B, ﬂuo - . » ‘
@  How doss it stack up with Nerfolk Gencral?
A X think ==

THE COURT: Now, his testimony carlier is that
he indirectly lme\_v.‘ I wrote that down, “Indirectly ...
familiar with Riverside through soquaintances.® Is that
coxroct, Doctor? | |

| THE WITNESSt Yes, sir.

THE COURT: He doesn’t Xnow. It is hearsay.

MR, JONES? Mé. Haxlen?

MR. HARLAN3 Judge, I would not cxoss-exmine
at this time and see what the COurt ie Qaﬁuq tao rule.

I just don't s6e any evidonce that thqjaw of carxe
in this cmﬁity has bean presmmnt. ‘meMp thaore ~J.s
nothixig really to crogs-asaming onvh at this time, The
doctor has heen very candid, as usual,

_.74_;
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BY THE COURTS

0 Doctor, do you have parsonal knowledge of the
standard of care uso& by gmeeoloqiats in the diagnoas.- .ot cancer
' of the hreast in mttera in tlm‘ City of Hampton? " ’ ‘
| A Not having had any patient xefm.a to a
qynecaloqint, I can't really’ qive a = |
Q Well, vhen they axe mtmaag iz is umauy
becauss of a éuspicvim or something of that Mmaa is it not?
A Yes. SRS . |
Q | Doywhawmymimefmamal
Xknowledge, or are you in any way familiaxr with thedr indtial
' \mkup before ‘you got 1it?
» A I would anticipata that it i3 —

. Q Notmemmnkthoy&. ‘ Mmm&
. they 407 . ‘
A xknwmtmaymaupposodtodo.mmxcm-t‘

say what Hampton gynecologists do before we 8ee m paucnt, or -
.vwhat even mmlogiata in my previous arca hdve prmucad if i
msmmat.mmmtmemwﬂaammm
satiosfsctoxry.

- Q . In your practice generally, wam you receive a
patient, whether it be retarged by a phys;em ox by, say, another : =.
patient, or uiyona, thera is usually indication of cancexr, is that '
correct? S | "

A Or other disease requiring surgical traatment,
- 75 -
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THE COURT: The Court is of the opinion that
Dr. Jackson ie not qualified to testify te the standard
of care in the diagnosis of Wt canmby Mmloqiat'i o
aither in Hampton or in ;Iixginia Beach,

MR. KERSHNER: Thank you, Your Homor. We note
our excepticn to the Court's ruling and we would solicit
tho Court's advice on how to proceed frem hexa,

MR, HARLANS Well = | |

THE COURT: The o:nly thing X azm goling to do is .
tako a. £ive-minute .mm. I can't give you advice, Mr.
Kexshner,

MR, KERSHNER?! Thank you.

(Whereupon, the Court xccessed at 3312 p.m.

and reconvened at 3353 p.m. )

THE COURT: ALl right, Mr. Kerstmexr. .

MR, KERSHNER: Your Homox, i 4% please the

- Court, I would like %o tully understand your ruling on

the qmanzmaums of tho witnessas.

Iz it my undermtandinq that Youx Ecnor has ruled
that in spite of the svidence that tho plaintiff has put
on to qualify the plaintiff expert witnesses to tastify
to the local standard of caxe in :tbia am; Your Honor
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has found them not qualifieq, and I would ask Your Hr.mor

ir hia ruling is that plaintiff's en@aru axe not

. qualifiod to testify to the etandard of care £or the

standard of a'physzcian in vtrﬁixiia Baach or a similar
'onamntty? Do I understand Your Honor correctly in that
ruling? T o | |

THE COURT}§ mmhmhemmtmeyuamg

1

quauzied to tesufy e %o the atandarﬂ of caxe 1n the
| dlagnosis and treatment of broast cancer in Virginia

Beach or similar communitios. That is the ruling, that

is coxrect.

MR, KERSHNER: And the Court has 50 held in this

diagnosis and treatment of famale braast cancer as to the

o

cane? _, N |

THE COURT: In thic cass, yes, six. |

MR, KERSHNER: Thank yuu, Your Honox, and we
mept to the Court's zuling snd I note «:uz macapt.tnn

Your Honmor, in view of the CQM'S ruling that
the plaintiff's experts axra not qualifi;ad to mury to
Rthe standard of care, we have no other witnesses ¢o |
testify to that stendaxrd of care. |

MR, mz.mx ¥Your Honor, based on the
representations made by Mr, Kershner that he has no
further medical @pert witnesces to testify as to the
standard of care in the City of Virginia Beach or similar

-7 -
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communities, other than those twe witnecses that wo have

| already heard evidence on and the Court has mado its

mm@, and bscause mm is a medical mmlmamﬁ@ cane, -

and bBeecausge plain@,mf @m@% m@m csu@emsngy ir m,a

@meg and mleaa heo hm m.,-»ﬁa.a%-._..@:w

carae and m@tﬁy,
the c@m stxike the pﬁ.m&iﬁﬁ"@ wﬁ@mm émﬁ w@m up
@umazy Judgnant on mmg of tho ﬂ@fmd&mz fox these
mama., | e .-

"fm COURTS . Iz 4t the pmmﬂff”ﬂ poniticn at f
this point that you want the Court o rule on this
partiocular question? ‘

MR. Kmsmmm Y@&a@ Y@m’ Eﬁm@x’g a8 long as ¢the

to set the standard of gare.

THE COURT? | sz Mv@'m ene alee?

xmma W@ have . no*cme ol o gg@ mg .

&stm&aw of care, Ymm %zwgo and wo foel mm wmh@ut
ﬁm witnesses that the Court haos mmﬂ@ﬁg W mmm not

caxrxy the ma@n Gf CONEEO, WD ﬁ@@ﬁ. we counld have

carried the hurden hod the Court ruled eorract
aneww their taatﬁmy.

THE COURT: Woll, as % pmtmmy gofegzod

earlier im my commants ¢o tho doostore, X wa_ﬁnmmy
cnéorsing the law that we have in Virginia., I em enly

- 78 -
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| atandard of care, the burden reqarding m at.mdm:d of

‘ , 74
applying the law, and generally counsel aro familiar, but

~ 4f the parties are not, maybe I can just xefer to it just

briefly. .
' %nere have boen two recent cases on that point
in Bly vexsus Rﬁoaas, 216 Vixginia '643,. and Litélo Vvexrsus
Cross, 217 Virginia 71, The Court has veitersted the
ruling of law as it applies in Virginia concarning the

carxe on the plaintig? in a mse similar €O ehu.. It
:eeomim in cmo of the cases, p o baum ie in ths Bly -
cua. thore is such a thing as vhat is known as a National

Standard for detexrmining malpractslc@. mz they have

| refused to change the atandaxd in Virgmim, whidh iz the

. osme oxr similaxr camiﬁy ptandard, and t.huy qo into m

o!t.hoxeaaonnbohindit, ond T sn not ome to question
those reasons. |
The reasons hass.cany am. and I am reading from

Bly versus Rhoads, page 632, "It has been long relied wpon
by lower courts, the legal and medical professicna, and
the public, and if for no other reason we raject a
challm@ gor change because of basic m@t dictated
maintenance of the establiched law,*® . |

- . Well, 1§ is stated right lnlthm. if thexe is - -
any change in the standards xulé Qiat appiied to such
litigation, they shall be made by the Legislaturc and |
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not the courts, and this Court cannot lég}ialate the rule

of law;that is you must estahush evidme concexning tho
standard as it is mmiseﬁ i.n thia or & aimilax mun&ty. '
If the plaintg.fz has no other mamo eenceminq |
this aspect o! the caao. thcm it would bo Wiau fox
this m:tmqrmtlmm ju&gnmtummutdbytho
defendant. ’ | -
| X recognize the fact that the piunuts obviously | |
has nct pmammad all the aviaenca canacmiag all aapecta
of um caae, but if the plaim:ifz cammot , ahuu X lay.
junp this hurdle, the rest of the case zeally i.a moot,
MR, KERSHNER! We .maerntanﬂ Bly vexsus Rhoads
and Little versus Crose, Your Honox., We accept your
wxwulmwmmoom,wzm,
courso, with the evidence that we have presentod, the S
Court has misinterpreted the mandate of the Suprene Court. -
Thank you, six. | -
THE COURT: I assume you will note your exception
“to tho Court's ruling. | |
MR, KERSHNERS mmmmmm )
Ceurt's zulhig. ‘ | 4
THE COURT{ Summary jn;dﬁ‘mt.an behalf of tho
defendant will ba entersd by this Court.

MR, KERSHNER: Thank you, Your Henor.
- 80 -
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MR. HARLANY All right, sir, Thank you. '

THE COURTs Bring the juxy out, please.

(vhexeupon, the jury msmusd its plm in the

Jury Box at 4300 y.m.)
WE%WEMW%@M

, THE COURT: I commented aatlj.a_r‘w @0 of the
'ﬁhyaicim that if t iept wu lpa‘ked up M‘IW'I
might liavo to use om of then to vaevive you, but,
seriously, we have baen ngking while you m iocked up,
and I might explain some of the things that have happened
in this case. | | o |

As you pmbably have gleaned frm m avidence,
the burden in a medical malptwtico case to ue&hliah
neql&genco is upon the pmmuf:, and to establish
‘negligence in a madical malm:aeuce case. the plaintiff
mupt first establish vhat the utandard éfwe in this
dr a similar cmity} 1s, and, socontlly, to establish
th#t the physician in question did not uva wp to that .
standaxrd of care. The cnly way that the plainuff can
establish the standard of care in ¥ aituat:im auch as
this is to call physicians who are familiar with the
standard of care exercised by physicimnsg in thip ox a
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similar commmnity.

. The plaintiff » Unfortunately, has been unable to
bring to us persoms vho éro émautiod to mmy as regards
the gstandard of care piacticcd by phyaicima in this or. a "
similayr ecsmunity. and taﬁ.).inq to da thiﬂ. the plu.ntiff
mut tul in their case.

After wo dctearminod that the plaintitt 4id not
present evidence concexning the atmdara of care in this
or a similay community, the dofendant made & mum for )
sunmary judgment in his behalf, and the Court has granted
~ that motion. |

So for all {ntents and purposes ap £ax as you
ladiez and émtlanm axe memed, you can qo.

All right. Thank you very uruch for your
aetmtion both in t.he court and your tcleramm \exuo m
were requiraed to asit hore and wait in ¢the Jw:y Roun.

I assume you will be called shen you are neeoded
‘again, except Mr. Burns. Mr, Burns, because of my promise -
to you, I will excuse you until after .tne; holidays. |
- mwumymuch. 'Ycummedeoqo.

(Whereupon, the jury was released at 4103 p.ﬁ.) }
THS COURT! Mr, Harlen, will you present an order

to the Court embodying gemerally the decisicn and the
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(Court reconvened at 10:10 a.m. December 14,

1976.)

PROCEEDINGS IN THE COURTROOM IN THE PRESENCE OF THE JURY

THE COURT: Good morning, ladies and gentlemen

of the jury. I_believe we are ready to pfoc@ed‘wiﬂh

.Al

Dr. B@rger. v L N
- Mr, Kerehn@r has ccmplet@d his &Arect examination pa
of Dr. Berg9r. Mr, Harlen was to start this morning with
‘cfosa—e¥amin§tion. | i
Mr. Harlan.

MR. HARLANS .Thank you, sir.

CROSS~-EXAMINATION

BY MR. HARLAN: L U o
Q . Good morning,‘DrJ=Berqer.
A i‘ Good mdrning;xMr.‘Harién.
Q Doctor, in 1istening to scme of the anawers

.givan to questions posed by Mrc Kerahn@r, if you will recall,'
yestexday he put a photograph of Mra. Xvea' bxeamts taken

immediately before surgery, or a day befor@ surg@ry in Virginia EREN

Beach General Hospital, and asked you to put an adjectiva,iif

- 84 —
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you would, as to the type of retraction that you saw in that '

photograph, and I believe that you said it was minimai to
'moderate fetraction‘and that you had seen more serious
retraétions fhan that; is that_correcf?' '
| A’ That is correcéo | o
Q . All right, sir. And you also had in your
operative report that the spécimen was two by thréé.centimeters,
and I ask you if that is a best approximation based on your |

o4

surgical trained eye, or did you actually measure i£ with a
centimeter rule? .

A | That is an approximatioh.

Q A right, sir. And therefore, if the
pathologist, who haé measured it with a rule and has told us
th&t it was two by two by one,and there maf ba aﬁ additional
atta;hment about two centimeté?é, you would not disagree that

the specimen could have been two by two by one point two, would

T you? .
A The pathologist measures ié. I don't.
0  _ Yes, sir. So the answer to hy qustioh? .
A | That is correct. | |
Q ALl right. Thank you.

Now, - again Mr. Kershner asked you by looking at
theae color photographs, which are in evi&ence, of Mra. Ives'
breasts, juat looking at the photographs, .could you make a
diagnosis, i am paraphrasing him, but I thought‘he asked you thatjgg
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qﬁestion, and, as I understood it, your reply was, or rather than_

making a diagnosis, could you tell what was causing the nipple'
retraction, and your answer was, one, well, it could be a |
congenital retraction; that is, Mrs, Ives could have had it from Eral
the time she reached puberty, which, of couxse, ‘we rule out in".
this case because this is not the firstj secondly, that it could 551
‘have been caused by an inflammation or an infection, either

ongoing in the breast at the time the photographs ware taken, or , .
something that had subsided and left some sort of scar tissue

causing retraction, is that correct?

A | That is correct,.
d' | And the third possibility, of courae, Was cancer ==
. A B That is correct.
” Q - just'looking at the photographs.

. Now, in the case of the second poeaibilitf, that )

is to say, the case of looking at the photographs tﬁat it might
' Have been an infection ér something like that, the treatment for
that, as I understood it, would be no treatment at all, that you
"would essentially watch it to see if the condition woraened.

A | - That is correct. | ‘ |

Q All right. And that you further elaborated if
it were an“infection.that the'inflammatién could zubside and.the
"nipple return to its original state, or that because of scar
tissue it could stay retracted basically in tha szme forxmat as it

had when you first saw it..
- 86 -
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A That is correct.

Q These are some of the possibilities° All right;flin
Now, I think you also told us What you would dol;?iﬂs

in examining a female's breast, that if you had felt a mass, you' iij}c
:'would get a xerogram and you‘would use that xerogram to

differentiate between a benign and a malignant maas; is that

]

| correct?
A That is correct. _L' | |
Q ©  All right, air. And routinely, I think you saidf_
three to fonr years ago you used the xerogram more or less
routinely.
A Tﬁat is correct. .
Q | ’And_since that ﬁbme'yon are not using the
| xexogxnm as much as you Qeré'at thét time. |
‘ A That is cqrr@ct, | SR
Q All right. Now, with respect to why you are not :?ﬂ

Auaing the xerogram or the mammography as much as you did three or-aU‘
four years ago, is it not true that there have heen some studies
.'that indicate that the xerogram itaelf can cause ox light off, if o
you Will if that is adequate t@nminology, a condition of cancer

in some peraon 8 breast, at least it is thought to be s07?

A ' ,There is some question about . it, but it ia not
definite. | |

Q - That is one of the reaéoné why you ==

A That is one of the big'reaaons I only use it nOQ fﬁ

-‘_87...
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_When I really need it.

Q And basically éll medicine,.surgaxy or otherwise,
is balancing risks, isn't it? |
| | A That is true. ‘ S

Q . And ﬁ;ying £9 QiQe tha_riak that“isvthe most}
’ 'fa§orab1e'to the patient? ‘ R
‘A; , - That is true.'

Ty

Q So a mammogram “could very well ba indicated and
you would prescribe it today knowing what you know, that there isJ

some slight possibility based on some of the statistical studies

of carcinogénic comélications?
A That there is some risk.
Q Some risk. Now, today, therefore, that is in
i 1976, if you palpated a lump in a peraon 8 breast, and I do
xemaMber your saying that if you had had the patient a‘long time
" and she had fibrocystic disease and you had biopsied it a couple
. of times and found no cancer;‘then she.presehted h@rself a“third

time, then based on her history you ‘would feel justifiable in not

..

..'biopsying'the third lump.

%

A ' well there are a lot of factoxa there.

-

Q ) I understand. I am making it very simple and
perhaps I shouldn‘t. | | |
.V A Well, you know; if she didn't want any more
surgery, if she was willing to take the chance, this was another

situation. If I felt strongly about it, I might even aapirate it, ’
as o

JONE———
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I don't know. There are a lct of factors in here, but I might

under certain circumstances watch a lump in the breast when the
vpatient has ﬁad previous fibrocyetic disease,.pre¢1ous biopasies
which all turn out to be benign and not cancerous.. |

| The point I am making is that based on what you
as the treating phyaician do with a particular patient is
judgmental to a great extent based on her history and your
findings of the particular patient that you are dealing with, and
a lot depends upon the specific patient and the specific findings ' 

Y

, which vary very often from patient to patient.

’

Q : Based,ecf course, on your experience and traininc.

A That is true. |

Q It is a matter of judgment? ;;
? '.A K That's rlght. . 'm
: Q I bglieve you also said that just in the abstract,~

as Mr. Kershner put that photograph of the breast in front of you,g;
‘that based on what you see in the photographs and assuming that l;@i
there was no lump palpated,andfassumin;furthe: that a xerdgram ‘”t;l
'would be negative, your present inclination would be to watch
“that breast? o |
o A That is true.

Q 4 Ail right.. And you.would be wetching for a
change in that breast,twculd you not? | |

A I would.,

Q And the type of change you would be watching for
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would be one that would be clinically determined to be an increase

in the severity of the symptoms as. opposed to-a change for the
better?

,A | _ The appearance;of a lﬁﬁp, the preéence of a
péaitive mémmogram or'xerogram, and thé Qorééninq:af the
;et;action.' | . |

a Thank you, sir. And you would be datching, I
thihk you yold us you would be watching before yﬁh got another
§erogram,'three to six months.v'Aswa geneial;rulé:yoﬁ would do
this? ) \

o A. | That is cofrecf.'

Q | Ail right. Now, regardinglyour individual'
experience with xerograms; I understood you to say that your
experience is that persohs haVefreceived more_fa;ae<positive
'réports than you have false ﬁagative reports} is.ﬁhgt correct?
A That is correct. R

Q ‘ That 80 interpreting 1t, 80 I can understand what '

-~

¢ -

you are saying, is that you have had more reporta that havae

Aaffirmed the presence of cancer via the xerogram.that turned out'

to be untrue based on bioply than those that aaid thare was not .
cancer that subsequently you discovered there waaﬂcancer.

A . That is correct. |

Q . All rigﬁt.' So to distilI thoéé iﬁdividual
statistics regarding the reports, positive and negative reports; 
from mammogramas and xerograms that you have personally experienced,
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you would be able to state that the negative repofta are |

- gtatistically more accurate than the positive reports?

A . Yes. That is correct. {
Q i' Based on your-owu experience?'
A Right. | | -

Q@ Now, regarding the lump or the ! mass that you had

T‘exciaed from Mrs. Ives' breast, -t here is no way that you oxr anyone-"

”'else can say how fast that particular lump grew, ian't that true?

) _A f"'c It is abaolutely no way in an in&ividual patientl
B of aaying how fast it’ grcws. | . . .
| | Q And this opinion of yours is based on heing the
- . actual treatiog physician of Mrs. Ives? o
q;T A o That is correct.
| Q | Cn seeing the breast and its condition and the
lluﬁog is that not correct?. VT
A "'- That is correct.-
Q . Plus’ your thirty odd yaare of oxperienca as a
surgqon-who has, in the course of his practiceg frequently,.ie
that notlan'adequate word numeroua times performad aurgery on
.femaTe'ﬁreasts2ﬁ o
A  We do morevbreast'surgory‘thcuiéﬁy,other typc
of surgery in our ofklce.. | | v : | |
Q g So the anawer ‘to that question that I just posed:;kg

to you is true?

A True, yes, empiric:ally'.' ' {.
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\Q> Ags a matter of fact, your office in Virginia
Beach does, perhaps,.more.breasi surgery than any pther surgicci
group here, isn't that true?
A I can't answcrlthat question.
| Q All right. Now, regarding the opinion that you - .
»gaQe yesterday, and you scig ﬁohﬁx. Kershne;, #With hihdsight, Mr;vg
Keéchner"; regarding that opinich that you now wiﬁh hindsight | :
gave concerning the cause of the nipple retraction, he asked you
could you’ tell us what was probably causing th@ nipple retraction .
in '73, and your andwer was "With hindsight this waa probably the. N
tumox"} remember that? | | o
A Ygs.
Q- ‘All right, With regard to you£ #csponse to Mr.
K:rsyner's question, you are not saying at the saﬁc time that
siﬁce the tumor was caucing che retraction in °73;ﬁtha£ masa
would hace been palpable in '73, are ybu? - |
A .Not by any means. . g
- Q And then you are not sayic; it.wocld have'been. e
" palpable in '74, are ycu? ‘ - R | o
~A . No, sir. _
Q All right. Would you agree thatlthis is an vn.
infilfrating — | . o o
A o Ductalhcarcinoma. o | ”;k |
Q Would you agree that éﬁésé ducﬁal carcincmaé,
based on your thirty odd yéars' éxperience és.é;qcfgeon with

_ 92 -
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them, grow at a very unpredicteple and irreqular rate?

A Right. It varies with the individuel patient.
They can grow very rapidly in a pericd of a few Bhort weaks, and

they can take a 1ong, long, long time to grow without spreading, - s‘é

'“vjust growing locally.

.Q e ' So that we can have the benefit of your thinking

“_on the other side of the coin to that, we would alao ask you would

you agree that they can sometimes lie clinically undatectahle and’
dormant for a 1ong period of time? . |
- A That is correct.

Q el A As ‘many years as to go back five years, for
example, prior to the surgery? |
v A .~ Yes. We have seen that. - | ‘
IVQ o So this could have been lying dormant. clinically
undotectable as early as 1970, could it not? |

A That is true.

Q . Do you agree with the proposition baeed on your:-‘

) experience in surgery that sometimes a tiny tumor, tiny in the
sense of size, can be particularly virulent in the sense that it

.throwe off a 1ot of metastaeizing seeds whereas a lerge tumor may

be relatively benign in the sense that it doesn't throw off as

many seeds?
A . That isa perfectly true.‘
Q So size has got nothing to do whatsoever with

the ability to metastasize; is that correct?
' - 9% -
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A That 1s true,

Q And, of course, it is very likely, or it is
. possible or within the realm of what your experience ie, that
if this tumor existed in 1970, the metastases could have occurred

at that time; isn't that corxrect? -

A d - That is correct. | S
Q All right,. But getting back to Mrs. Ivee, there )
Niis no clinical evidence of metastasee whatEOever at thie time'
ien't that true? ' L . v
A None at all.': |
Q ‘ Now, had Dr, Redford referred Mre. Ives to.you

in April of 1973, Dr. Berger, and had she had nippie retraction,
no Eelpable lump, and a negetiVeAmammogram in 1973, would you
ichave hiopeied her breast at that time? |
‘ A 1 probably would have watched her.
- Q l, All right, air. Aeeume that in Novemher of 1973
ehe was presented to you again hy Dr. Redford, and this time the |
'.retraction was the same, had not changed, it wag no palpable mass,
and she had a second negative mammogram, would you have biopsied
~at that time? |

| A I would have continued to watch it.<

Q And you would be watching, I think you told ug,

£or scme chanqe for the woree?

A Right.

o Now, in November of 1974, or in this area
- 4 - ’
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generally in 1974, there was, I think yon will agree, medical

thinking at that time regarding mammograms that started to be
developed which you have already described to us, the thinking
that there was some conversity as to mammograma and the doctors ‘

'had hetter, based on some vague studies, go a little bit easy in .

recommending mammogy ams unleae it was clinically, ahsolutely

v
.

necessery; isn't that correct?“a
" A . That is correct.
..Q g ﬁ'e So had Mrs. Ivea been presented to. you in Novembe:'
of 1974, and you had known that in April of 1973 ahe had a
}Aretraction, no mass, and a-. nipple inversion, that in November of
- 1973 she had the same retraction, unchanged, no meea, and a
negative mammogram, and also a negative mammogram in April of
'73; would you feel that if the symptems were exectly the same
| in m°vember of '74 that a mammogram wag indicated by you?
A | ~ Under the circumstances, 1 probably would have
'gotten another mammogram irrespective of the riek.f
Q . - A1l right.- Now, would you feel that a biopsy
»iwas indicated? o
A No, if the mammogran_weeAnegatiye’and if there
was no mass. | | o :
‘ jQ | All right.. Now, had Mrs. Ivea'in face been
" biopsied and found to have some slight infilerating ductel

carcinoma in 1973, would you have performed'the’eame operation

on her in '73 that you performed in '75?
- 95 - |
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A In '73 I think most surgeons and I would have

alao done a radical nastectomy at that*time, the same operation :
'»fthat I aid in '75. | o
| ;FQ ~ Did your decision to perform a radical maatectcmy
- on Mrs. Ives in 175 —- aid Dr. Redford participate in any way in
i that decision? o %ﬁ

A No.

YQ ' ; IIn other words, rhia ia.whar he.consulrod you fj
for? ; L R
o A ' ‘, That is correct.

Q . , Doctor, do you have an opinion atated with

reasonable medical certainty based on your examinations of Mrs,
IY?s, baaed on your surgicai axciaion of a cancer.'and removal
og,ner left breast, which, incidentally, contained forty-five
lncdes, three of cancer, and based on your trainingvas.a surgeon -
and your thirty odd years! experience With braaat‘cancers in
wuman, do you have an opinion, stated with reasonable medical
certainty, whether or not her life expectancy, would be any
v'different had the’ cancer of the breast been ramove& in *73

’

: instead “of '757 . e
" A Since she had no negative nodes at all following
the operation and the pathologist's report in '75, I don't think
it would have made a darn bit of difference whether she had a

radical mastectomy in '73 or in '75,

Q 8o her.life expectancy, in your opinion, stated
. - 9% - |
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with reasonable medical cettainty; is no different? 2
A It is no different, »
@ . All right, sir. Doctor, fina11§;l-1 take it fram
time to time you have the unfortunate experience of seeing ladias :El
who come into your office who, despite constant visualization by s
various practitioners, not only have cancer of the broast but
have metastases to the nodes isn't that correct?
A | ' That is true. P
Q tf‘ And this is an area whete, unfortnnately, those
beople have a much, much dimmer outlook on 1ife than does Mrs.

.

Ivea? .
A That is correct.
MR. KERSHNER! Objection, Your anor, conclueion

as to Mrs. Ives' outlook.

THE COURT: Ove:ruled.
MR. HARLAN:  Thank you° »That is all the
questions I have.

REDIRECT EXAMINATION

BY MR. KERSHNER:

Q | Good morning, Doctor, Thanks for caming back.
A " Good morning, Mr. Kershner.
Q Doctor, in the area of treatment and diagnosis oflf_V

Mrs. Ives, yeaterday you were able to recall that you,had done
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some operations on Mrs. Ives for various reasons. You gaid

roughly it was in the late sixties or early seventies, I believa,i
boctor. -
. A I think I gave you the time, Mi.fxersﬁner.l 1
have a chart here of one of the operations, if yﬁu want it.
| Q ‘“ I am not as interested in that exact time. but
she had been consulting you since then for followwuia?
A ,'_ That is true. o j]»i} |   " '#
. a Doctor, do you recall that Mré.vivéa.camé to you -
'invéérly Decembe; of'1975 fpr one of the routine:§ein injectioﬁs,'

- that you ==

A - I don't recall, but I can look it up.
. Q That is what Mr. Harlan is doing.
' A Let's see. On October 3, 1975, I injected one

of her veinas and told her to return in a few'monthsa
Q Thank you, Doctor. Is the copy you are looking '~“7f

at similar to a copy I show ydu now? -i:

A - Yeah. That is correct. .

Q | - in-Oétober of '75 == ‘

g . dctober 3. | |

Q - October 3rd you gave her a vein injéétidn énd

- told her what?
A "~ Return in a month. I can't quite read when X
told her to return, but it was a matter of mbnthé.’

Q - A matter of months?
- 98 -




A - Yes.
MR. KERSHNER! I ask this be admitted as
Plaintiff's 16.

]
i

(Whereupon, Dr. Berger's report was admitted

in evidence and marked'as‘Plaintiff'B Exhibit No. 16.)

. BY MR. KERSHNER: o o }ff‘ S “
| .Q. "' And that same record, if we go further down, I
‘believe, Dr.. Berger, shows she returned when?
A On 12/5/75.
. Q And would you tell us what your notes reflect
from the 12/5/75 visit? - | |
A Blood presaur@ was taken and history and phyaical
done. This waa in preparation for her surgery on the 9th of
pecember.

Q Now, Doctor, it appears from your records that

(]

v

.. You == A
o MR. HARLAN: Excuse me, Your Honor . This‘is
redirect examination and I don't helieﬁe this-has been |
covered on direct. It wasn't covered on'd:osa, but ;
object to it. .

MR. KERSHNER: Your Honor, I carxrefully copied‘

down the areas that Mr. Harlan covered'on'cross-examinaticn,ﬁ;

and he covered diagnosis, he covered visits, he covered
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what was done, he covered analysis of the mass, he '

covered virtually everything on cross-examination, and
that wes covered in direct. _I:think he has opened up -
eVery field‘we openedt. - |

THﬁ COURT: I don't recall's visit other than{:}l.
the visit on December the 5th, I think that is perfectly :
ﬁroper; You can re—examine on that. . _

MR, KERSHNER: And this is the only tisit that *
I smvgoing to re~examine omr, Your anor.,toﬂf;

THE COURT: All right.

BY MR. KERSHNER: . |
| Q Back to the ‘December S5th visit, I am interested

¥

- in eliciting from you the circumstances under which Mrs. Ives

came. You made scme testimony to Mr. Harlan about Dr, Redford'
involvement in the decision to do surgery. I think we are |
sinterested in under what circumstances Mrs. . Ives came to ‘the
office that day, and what connection, if any, Dr. Redford had
~:\wj.th that visit. | | |

) MR. HARLAN: Excuse ma, Your Honor..;l don't
mind the question,'but.I.do mind the questions misquoting
me. I made no reference to Dr. Redford as to the aurgery,_v
My questions were directed to Dr. Berger...' )

THE COURT° There was a question whether or not .

Dr. Redford had anything to do with the decision..
- 100 - :
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MR. HARLAN: Oh, in the’decision making, and the

answer was no.

MR. KERSHNER: That is the way I meant it.

MR. HARLANS Oh, Okay. -

t

BY MR. KERSHNER: , : | L o .

Q " Do you recall the circumstances under which she

PRI

came to see you? . R ' . . .(H;':,“_  , ,
) | A o I don't know what you mean by circumstancea, Mr. -
'Kershneé. Yéu}mean how she came to me or why she came to me?
Q ' Yeé. Was it a referral from Dr. Redford?
A I ﬁentioned previously I wasn't sure how she
caﬁe other thén'I knew she came because she was én old patient
of mine and I had taken ;are éf her praviously for her veins.
N Q . And did you have any advance informaﬁicn about
her breast condition in the day or two prior to hef-office visit? ~‘f

A Ican't recall. I really can't..,

Q Do you recall who suggested ox who initiated the,_

v

breast examination when she came to your office?{u"

-

PO L. .
o I cel . LRl R

A jShe came specifically forxr a breaat“examination. f'-
Q She came specifically fér a breagt examin#tiqn?.
A That is true. _-
Q y D&. Berger,‘you testifigd;gd ﬁr; harlan about a ;e

life expectancy, and I think that I am paraphrasing you correctly, ~?

you said since no negative nodes were involved 1t 18 your opinion »
~ 101 -
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that she is not a darn bit worse off than she would have been

"‘had thia same operation been performed two years ago.

A',' That is my feeling.

Q It is, then, your expert opinion, Doctor, that :

f}the nodes of the lymphatic glands are all that hava to do with

Ff; the prognosis for 1ife expectancy?

breast, Dr. Berger? o _‘ ‘; . ff

MR. HARLAN I object to the leading.v

THE COURT3 it is a leading question. o

MR. KERSHNER: Your anor, this 19 Mr.:HArlan's “
T Qitnéss on life expectanoy.‘ | |

| INE COURT: It is still a leading question. He

is‘your‘witness. | |

o MR,-JONES:' He introduced the coéies,xYour ﬁbnor.

THE COURTS It‘ia a leading qnéaﬁion."l sustain o

the objection. - | | | :

MR. KERSHNER: Thank you, Your Honor.

BY MR. KERSHNER .
Q - What are the factors involved in prognosis for
1ife expectancy after excieion of a malignant tumot of the
U
A : Wéll ‘the onlyvone we have that ne can oay wiﬁh
reliability is the presence or absence of lymph nodes involvemant, ﬁ
and also the number of lymph nodes involved. That is the only IS

one we can say for sure,
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| Q If I understand your testimony, lymph nodes are
.dthe only criteria for life expectancy? | |

A B Or the only reliable criteria.vtﬁ:a

Ql‘ | - You testified to Mr, Harlan that if this

‘ccndition had been diagnosed and operated on in November of '73

that 1t was your feeling that most, oy all, or most surgeons would

: have performed the radical mastectomy.

A ;' Yeah. Most of the aurgeons were doing radical &

,.mastectcmiea, not a modified radical.maetectomy at that time.

Q And why was that, Dr. Berger,:though the answer

may be obvious to you?

A Well it was recently work done at that time by

a Dr. Krilgen in Cleveland, ‘and he was becoming more conaervative -

fin his treatment of breast cancer, and from about '72,"73 on, the
‘ideee about doing less radical procedures for breaet cancer were
becoming more apparent. The results apparently were the same
whether one: had a modified radical mastectomy or whether one had

' a radical mastectomy, based you know, upon the 1esion, the size

of the lesion, where it was,‘whether it was forked, anﬂ 80 on, but

a amall freely movable lesion we now.treat with a modified radicalﬂ{?“

rather than a routine rad1cal mastectomy only becauee we save the

muacles that involve the chest wall and go into the arm¢
Q@ . And do I underst&nd you to 3ay, in other words,

the advancement of the medical theories in the '73 erea had not

gotten to this point yet?
_ ~ 103 -

e



{ A .l It had not gotten‘to”me. | '99 |
Q  What would you have done, Doctor, in Mr. Harlan s w
hypothetical question in November of 19747 - . “
lA' = - Let's see. I have been doing modified radicals

oow for about a year and a half, 80 I would have done a radical

'at that time, because we are now some two years past November of
g '74.. I have been doingvthe modified radicals foxr about‘a year

and a half. | ,_‘4 ] I ;fn;?fi,g;ff P
| o Q - Doctor, you .teetifled ‘to Mr, I-lar_'lan,tlzat in your N
B -erperience”tiny tﬁmore would be particularly virulent while big
ones might not be- virulent. | |

| A Right. It is an individual thing.

. Q@  Was that testimony directed towerde Mrs. Ives'.

case in particular?

. : o

. Just a general statemant. .
Q That was a'general obgervation on tunors? .ﬁ
A . That is correct. ) .f‘: ‘ l_ o viff-

Q You testified to Mr. Harlan, I believe, that

| meteetaseevcould have occurred at any time during thie perioda
) A ? That is correct.

Q Doctor, as a general observation like the one

- you gave Mr. Harlan, take a tumor that is very emall at any given
peint in tiﬁe,'not selecting the abeolute point but‘the\point et -ﬁf'
random, and it grows larger at a point at rendom, I think you - b

testified earlier it does metastaeize to some extent constantly

~ 104 -
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all the time, did you not, Doctor?

A No, I didvnot.- I said we have no way of knowing,
| either hesed on the size of the tumor, ‘the location or anything
lelse, when it is going to metastasize. Anything can . happen, but )
_we have no way of knowing when lt is going to metaetaeize, where
e'it is going to metaatasize, or whether it is going to metastasize
| et all.. By hindsight when we’do the surgery, then we can say,
l;'"WGll, all right.’ It has not metastasized or spread to the ,
.regional nodee becauee the pathologist has looked at it and there
'is no involvement of the regional n;des hietologically on
: examination under the microscope. ‘

Q | In your expert opin:lon, then, Doctor, assuming
a growing cancer and an irregularly growing cancer fram one point -
t»to another, is there a point in that growth where it's more likely :
to. metastasize than not?

A‘ I would say just on the baeis of simple
'atithmetic the longer it stays there, the more chance it has to
: metaatesize. vThat is a general etatement, now, éoea not apply
to Mrs. Ives or anyone.elae. | . |

< MR. HARLAN: Then I oﬁject to tne genexal
statement and move_that.it be strickenliétit doesn't
-apply to.Mrs.“Ives. o
THE quRTz‘ You wlllvhave anAOpportunity to

cross—examine,
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' BY MR. KERSHNER!?

Q .

L
. !

Dr. Berger; you testified that the clase of

. cancer;ductal carcinoma, for the record I think @verybody has

‘(>introduced testimony of infi&trating ductal carcinama, grows at ERE

' an unprodictable rate, could have grown in a few dhort weoks,

oﬂcould have

i.long time,

"Mrs. Ives'

in~a'few short weeks? .

A .

grown in a long time, could have been latent for a
and clinically undetectable. ;f"'f;_ﬁ;i;

Doctor, in your expert opinion, oan you say that

101

cancer grew to two by three, which was your eatimate,- <

Y
’ B

X can't’answer that question. ‘I have no idea.

I would say that on the basis of what I know, and specifically

" with Mrs. Ives, she had a very small tumor, originally not

_palpable on the basis of the records that I havo, anﬁ that it

7f9rew very.

fvretréction

hindsight.

Tyl ' Q

very small

it? .

S R

‘ Q
».viaif?

A

Q

very, vory slowly over a period of years when the.

of the nipple was first noticed. Again,~thia‘is‘

Your hindsight tells you that -h@ had a very,

tumor that grew slowly until you wore abie to palpata L

That isa correct.

And you palpated it on that Decamber Sth, 1975,

I aid.

Did you palpate it on the firat try, Dr. Berger?f~i”%
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A I did.

. MR. HARLANG®

I'object to any furthexr leading,

. Your Honor.

-n{','rm. 'KERSHNER $

! | Q When ybﬁ ‘palpated”it' thé tim_e you Ipalpai‘:ed the
ump on becehber Sth,'Dr. Berger, Qhat, if any, e#clématory
ntatement did you make to Mrs. Ives? | S

ra

h A .f What did she ask me? I can't tell you that
-ques£;on; I can 't recall specifically to know what I said to
1§r a year ago.. |

Q ._ All right, boctor, if yoﬁ can'ﬁ recall what you
waié,'nobﬁdy ig trying to -;”
A No.

Q:. But you have testified now that at'igaat,on.
hindeight == | A
o | MR. HAﬁLAN: Your anor, I object to the leading

ag;in, sir. He is still on redirect. This is his -
 witness. - |

THE COURT: That is a leading question.

MR. KERSHNER:?! Thank you.

BY MR. KERSHNER1
Q Doctor, you’testifiéd to Mr. Harlan in answer to

his hypothetical of the visual symptoms without the palpable mass
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change that you would watch for was the appearance of a lump, the

- presence of a positive mammogram, or worsening of the visual

'symptcms, and that you would have the patient ‘back every three

to six months to do this. , v[ . -“‘Q-{

BY MR. KERSHNER:

testifying.

A - That is correct.

Q- And you weni“on to teatify --

| . 103
that you would watch it, that“you would watch for a change, the

MR. HARLAN: He is asking léadiﬁguﬁuestions, vé i

Your Honor.
_ .

THE COURT:_ I.don't know what he ig --

MR. HARLAN: He is testifying.

MR. KERSHNER: I haven't asked the question yet,A |

Your Honor.

MR. HARLAN: Then I would object to hia

THE COURT: vaerrule the objection.

_! .

N
4

",

Q In that same question Mr, Hariaﬂ asked you in

Novembetr of 1974 would you have gotten another mammogram.

say?

A That is correct.
Q And I missed your answer,{Doctor. What did you
A I said I would have.
Q Doctor, you teastified about negative, false
- 108 -

B U R

ATy e N

o et S laa T

EER SR R R > VI UK U



. . 104
negative and false poéitive mammograms.’ I believe you said_thatf

: you had, from your experience with many, many of these things, you
" had had more false positive reports than false negativo reports;
':,15 that correct? . | '

| A : That ie correcte - : N e
Q o Doctor, would you tell the jury in your thirty |
vrv‘years‘ experience of - well, mammography hasn't been around for
”'vthirty years. I apologize. |

_ g | B In your experience with mammography, can you teii
the jury hOW'many false negative reporte you have gotten?

| A - Mz, Kershner, I heven't the faintest idea. I can. ;-
only tell you it has been my feeling that we have had more false )
'negatives than false poaitives.‘ So there is no Qey in the world,
as, many mammograms and xerograme that I have ordered, that I can
.tell you exactly how many or even approximate how'many false
negatives or false positivee. | .

Q Doctor, I understand that, and I reapeet your .
position you can't say exactly how many. Nevertheleee, I need to ;Qi
4itry to get anranawer.v Moxe than twelve false poeitives? '
| fA‘ ' More than twelve, oh, yeah, If you want an

approximation, I can give it to you9 but you muet underetand it

is only an approximation.-

Q - Yes, sir, and what we want is cply a rough
approximation. | _ i | '
' A I would.say maybe I have seen about thirty or -
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forty or fifty, somewhere around there, false positives, and

maybe about ten or £welve_false héggtives._ You know; this is ﬁ"

'lmérfirqugh qpproximation;_ | | | | |

| | Q A rough apprqximation of a thrée to: one ratio;

.f{ more false positives, about that? |

| A" About that, yes. o

- MR, HARLAN:u”I getua fivg.tq two ratio, notla

thfee_té one. | iji m  .\f;g:f;,ai y o«

| THE‘COURT: ‘well,,tﬁe jury heamd fhe testimony

that was givenQ

MR. HARLAN: All right. Excuse me.

BY MR. KERSHNER: :
A Q ", But dia.you fééﬁiff, I think, that.while you.
don‘t know the exact nﬁmbér, th&t{a dozen or more false ne@atives?ffi
A About that. o T
Q A significant numbar of people who had cancer

._ that don't show on the mammogram? -

| IA .- o Well, it depends upén ‘how many m&mmogramsfyou

hdo, Mr.“kerehner. If you do a thousand, then tw91Ve—out of a ,'}_:ﬁ;

thousand is not a lot. If you do twenty-four or fifty, then it ; TJ,
i8s a significant number. ‘ | | L

Q@ I quite agree with you, éqctér:f“::-:'-g{ 7‘{fim

MR. HARLAN: Your anof, éould wa moﬁihQQe S

Mr. Kershner agree or disagree and just ask the qnestion?f
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BY MR. KERSHNER? , |
| .AAQ v. The testimony, then, Doctor, ia that it is not
statistically important? '
A | What? . e
@ The ratio, the number of falee negatives to this’
iarge number of mammograms you do? | | |
A' | . Well, I don't know whether it iototatiatically

B ~ important or not.‘ The only thing I know, it ié é‘tooi of
diagnoses and we use it, and we don 't depend entiroly upon it,
but we do use it as a tool with other methods of diagnoses, like

| palpation, visual appearance. They all go together, you know, to

- either‘make'abdiaghosis for surgery or make avaiagnosis which |

."tells us to wait and watch, or make a diagnoais to tell us not
to operate, but it is one of the tools, and it il not really
significant, but coupled with other tools, it is important in the

| final answer, the final conclusions as to what yoo are going to |
‘dd. . o e . _ .i ~
Q "It-is in itseif not significaotfju
A '~ "Alone it is not important, not vital ‘but it is
important using other tools of diagnoseso
Q’ , Doctor, going to the radiation question, which

you testified there is kind of a raging controversy, two achools

of thought, what is your current position on tho radiation,

[}

xXerogram, mammography?

MR. HARLAN: Objection. Irrelevant.
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THE COURT: Sustained. - | f_ | |
‘MR. KERSHNER : Why is it irrelevant? '

THE COURT: vYou can aak him What'is the“reault

‘135';if he khowe.

MR. KERSHNER:. Do you know, Doctor, what the -—

MR. HARLAN: Well, Your anor, 1t would be, o

respectfully, also irrelevant because what is now

. .

happening in 1976 —-‘“.
THE COURT:' I think you are righto ftiwouid

have to be back 1n '72,"73, '74.

' BY MR. KERSHNER:
.': :': Q ' }was there a consensus of medicei epihieﬁ about
'redio;ogy'or radiation dahgers‘fram theee treatﬁeere rnbthe '73~f.
174 time frame? | . 1. | . ﬁﬂ{fR'
| | ~ A ? No; This has only been in the last year or year
‘and a half that there has been some’ question. Now, there is a )
question as to the dangers of mammography and xeregraphy.l.'
| Q@  So in November of 1974 in the general medital

community, there wouldn't have been any worry~ahout radiation

S S Ty T .

effects?_' | s

A | Well; I don't knowo .It'depeﬂds uﬁon ho§ 
knowledgedble you were at that time about the effecta., In other
words, my 1nformation came to me about maybe a year, year and a

half ago, and part of it came through medical papers and part of
- 112 -
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it came through the local newspapers and things like Reader's

: Digest, and at that time I felt that I was only going to do it

vvwhen it was really indicated. Now, somebody elee may have had
some other information on the figures earlier than that. So,
};-again, it is an individual thing. '3 o '

Some doctors at that time may have been doing

-only mammography and xerography under certain circumstances and '

linot doing it routinely. Others may have been doing it routinelyf

So in my particular instance, I slgwed up, I guess ahout a year
" or a year and a half ago, and I don't do it as much. I tend more
.upon feeling and palpation and looking at the breast.

" Q In November of 1974 would you have been worried

pfahout mammography two years ago? ‘
;" A Not two years ago.'

Q Doctor, you testified to Mr. Harlan about the
size of the tumor, that it was two by three. Mri Harlan asked
lyou whether that was the sigbt*diagnoaie." g o
| MR, HARLAN: Your Honor, I didn't ask him about_

a,aight diagnosis. I said a sight measurement. _

<
., 1
ot
tead -,

BY MR. KERSHNER

Q ‘What d1d Mr. Harlan ask you ahout your estimate

 of the size of the cancer, Dr, Berger? -

F

A He asked me if I measured it, and I said no, I

didn't, that it was an approximate size, you know, based on juati

- 113 -
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looking at it and feeling it. '

"'a:Q ' D°ct°r, just for the record -
A T neither measured it at the tima I examined the

patient in the office, nor did I,meaaure it when I took 1t out at

'surgery. .
Q ' v That was your, estimate of the size? ;'”
A r_ That was just an estimato.r o
Q o And what I am ahowing you here, D:octore purporte P

ro be'éage-two of your analysia report at or about tho time of
the operation? '
| A . That is correct.
| MR. KERSHNER ¢ Thank you. ;. ‘
'?"'H 'vv_ o Your Honor, I would like to have that marked as
. piaintiff's Exhibit 17.
THE CQURT:lLHaQe you seen rhatf'“
Mﬁ, HARLAN:_ Yes, sir.'EI havevno objection.’
THE COURT: Plaintiff's'Nou 17. 5 “
. e
.(Whereupon; Dr. Berger 8 aoalysis roport.was

marked as Plaintiff's Exhibit Noo 17. B

BY MR. KERSHNER? o
Q g Doctor, do yoﬁ.know of your own knowledge the
approximato date -- I withdraw thathueation, Doctor¢‘ I asked

you that question yeaterday. 1 am SOXxye.
- 114 -




110
Dr. Berger, there has been a lot of testimony on

-roes-cxamination ahout what would be &one differantly in a
.qypothetical aituation in relation to the atandard of car@. and
ﬂ:ask you now, Doctor, as an expert general surgeon pxacticing
nn;Virginia Beach for thirty years, do you know'what the etandard
3f care in Virginia Beach is for a surgeon in the Virginia Beach '
~ommunity in diagnoaing cancer of the breast? | o
| " MR. HARLAN? Objection.u Irrelevnnt;"#:;ﬁ, e
THE COURT: Overrule the objection.,f |
.,'MR; nARLAﬁs Your Honor9 I would like to'state:.
my grounds. " The defendant is not a surg@on. The
def@ndant is a gynecologist. we are standing on trial
1@.g‘ here for allegedly falling below a standard of care for .: '
gynecologist practicing as meanured by n r@asonable
gynecologist and not by a surgecn, and vary resp@ctfully,
Your Honor, we ask the Court to r@consider its xuling
b@cause there iz different training in tho field and solu
E forth. ; | _v A :}_ : ["nfigr-' '

-

\[HE COURT: It has been opened up. Overrule

your o'.bjlection., _ ! |

BY MR. xmsm:

o ' Do you need me to repeat tha queation, Dr, Berger?:“f-'

A . Well, I don‘t know ' What you mean hy the standara

of care. .I can only speak for my standard, what X do and what I
= 115 - B
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don't do under certain circumstanceac,"
THE COURT$ Are you familiar with the community
standards?

THE WITNESS: Yes.

-

 BY MR, KERSHNER:

Q © Ox other surgeons in the community as to what
they do or should be expected to do? ‘ ';45_;; vw;.' o
A L Well, on the basig of what I do. In other wvxds,

I féél that_;hat I do is og good_care! and I would think that that
.~ would apply to other genetal eurgeohs. | ; |

Q Well, do you feel you are in;gppsition to
.‘evélﬁate another general surgeoh? o
A Well, I-havaltd on numerous occésions.

MR. KERSHNER: Is Your Honor satisfied that tha

answer to the question is yes?

THE COURT: Have you got any questions, Mr. Harlan?

MR, HARLAN: No, air.f

THE COURT: ALl right.

BY MR. KERSHNER: | |
Q ~ Doctor, I am'going'to give you a hypothetical

situation.

THE COURT: He haan't époken to the question.

‘He just said yes to the question of "do you know the
- 116 - '
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gtandard". Then you ask him what is the standard,

| BY_VMI‘l:-KERSHNER:
o Q Doctor, what is thelétandgrd oﬁ.care?'
A What is the standard in vhat ré‘s§ect? -
THE COURT: Detection of breaéﬁiégncez, Doctog.'
THE WITNESS;"I.am not au:e‘wha;jyoﬁ mean by
: detecgién of breast cancér. Wﬁat'do on me§n;iﬁow_to"'J j”
make the diagnosis? | A i | :“ ..
THE'CQURTf Yes; the steps to go about makingla
diagnosis. . o
| ﬁR. HARLAN: Excuse me;.Youf Honoxr. ﬁay‘we
approach ﬁhe Bencﬁ? 'I ask theACoﬁrﬁ if Qé could‘have a
hearing out of fhé présénce of the ju:y.l  |
THE COURTt Yes, sir, |
Step into thé Jury Room for a'm;nﬁﬁe;

i

~ L e - S

(Whereupon, the jury retired,to.thé Jugy ﬁoam '

at 11:02 a.m.)

-

PROCEEDINGS IN THE COURTROOM OUT OF THE PRESENCE OF THE JURY

i ' . T . B .
’ R N

MR.'HARLAN:'.Your Honor;fvery reapectfglly, we
“have listened carefully;yesterd&y to the testimony of
Dr. Berger. Dr. Berger's testimony has been gouched in
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what he would do exclusively, what Dr. Berger would do.

| With all due respect to Dr. Berger, that is not'
' legally speaking, the standard of caree__:'

| ' THE COURT,: Tbe standard of care as to a aurgeun
aud the question was asked in that veing not if he were'a
'“gynecologist but what would a general surgeon practicing
.in this community ‘do. _f_;~ | A .

MR. HARLAN: ‘Let me -- this‘wasﬂaaked over my

ot

*

‘objection, but --'; | |
" THE CQURT:. I_understand,

MR, HARLAN° In other words, I haue never asked.
Dr, Berger as to what the standard of care 18 of a genera:
surgeon in this area. I have asked his opinion under
certain thinQS' what he would do.. I have askad him as. to
other things. - o | ‘; ufﬁf.'fj_ .  - ifﬁ

THE COU#T:- What he would dd,lthat is the -

{

standard of care,

Meae e YT

MR, HARLAN: No, sir. No.siugié daatoég I
respectfully aubmit, can aat the stanéard;of care for
othe?‘doctors. Wé are not interestédlin‘what Dr. Bargefé?
does., He is not measured by what a gynacoiogiat would ;
do. The standard of care,is that as practiced by average
reaaonable physicians in fhe same calling. i

Now, there is a big difference, Judge, and I
have never -= you said I opened the door. - I.respectfullyf‘
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submit I have not opened the’door. There is nothing in

the recoxd to indicate that I asked Dr, Berger --

THE COURT: You asked him»whag_he;would do io'az_!
Qi&en situafiod.v “ vv | Il . . '
| MR, HARLAN: Yes, siz;.'
THE COUﬁT:- You aske& him if he is aware of thefL
: standard of care of a person in hie situation in this
community as a general surgeon° You opcnodvgho door aqdzo;
I am going to allow the question. o | |
R MR, HARLANs All right but that is the point.
I understand what your thinking is, Judgo, but I am just
saying to you that I don't believe it i& in the record,
and if it isn t in. the record then you may be committingl%"
error, | ‘ | :
THE COUR?S.'I do the best ;ﬁcaﬁ;a;Ybu cpened thet{i
door. I am going to allow the éuestion.‘ff‘ :  . .fjﬁg
MR. HARLAN: I just would 1ik@ o state for the
'record I don't believe I have opene& the door and p e e

.THE COURTz We will take a fiveqminuto recess., _i:f

(Whereupon, the Court receased at 11205 aom. '_fﬁg?‘

and reconvened at-11: 15 a.m., and the juxy reaumed its ,”fff

place in the Jury Box.) .
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. PROCEEDINGS IN THE COURTROOM IN THE PRESENCE OF THE JURY

_BY MR. KERSHNER: L R R .
o Q- Df. Bergef; you just tostifiéd that you do knool
B what the standard of care is for surgeons in the Virginia Beach |
community in diagnosing cancer of the breast. ' .
_MR. HARLAN: Your Honor, it is underatood that
. the defendant has a continuing objection to this entire
line of questioning for the reasons stat@d. |
THE_COURT: I understanéo .
MR. HARLAN$ Thank you, ai#._'
f,l ‘BY.MR. KERSHNER:
o Q | Now, Dr. Beiger, I am going>to.oonstruct a
hypothetical aituation to outline tho aotions of a goneral surgeon -
in the City of Virginia Beach within confines of that hypothetical
situation, and ask you if the actions of the genoral surgeon

1

-within that hypothatical situation meet the standafd of care.
- THE COURT: Not a hypothetical. . That is not the
question. . | | |

‘MR KERSHﬁERs An actual oituation, Dr. Bergere

THE CObRT: In this situationu
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"f‘;cauaes, congenital, inflammation or infectibn for cancer. The

o 116
BY MR. KERSHNER: L

Q in this situation the plaintiff approaches the

mdoctor in April of 1973 with a visual condition of r@traction of

“the nipple, in which you, have~testified that th@re are three o

' f3congonital cause is ruled out through verbal &iagnoaia.

A _That is correcto - _. L A
Q .  There are, then, by your testtmony, two poasibLe
diagnoses left for cancer, inflammation and infection, and by
your testimony there is roughly a fiftybfifty chance either wavYe
A mammogram ia done. The mammogram ia negative,"’
The mmmmogram report ia negative._ It reports cystic &isease,
without cancer, The patient ia sent away and told to return in .

six months for:further watchinge for further evaluationov

The patient does return Bix months lat@r in

‘November of 1973. - g \

THE COURT: Anything regarding palpation?

* . ' ".:.‘l . 5 )

| BY MR. KERSHNER: | o

o Q h The patient is palpat@d in April of 1973 and no @ ;.

palpable mass ia found. ' : o
A Right, and a negative xerogrwm xight at this time.-

(TR .
EREP N

Q You get a mammogram, which ia tha only thing
avéil&ble, radiographic test°, You' get a mammogr&m, you palpata,

you do not find a palpaﬁle mass, there is no_dischargm from the
o - 121 - | |




nipple, the nipple retraction'is the;e, if is noted. j 1%7 |
| " The patient returna in six months and essentially

.Lthe samévprccedure is repeated, The visual r@traction is still

L there. It haa changed little or none. It appears ‘on grosar-
.“  examination, as the pathologist eaid about the same., It is

| palpated, there is no palpable mass, there ia no di@charge, there
‘.Ais no pain reported. | | . | ,;.., .
Anciher‘mcmmogfam is ordered;f This. ﬁammogfaﬁ’
.'ccmec back " the same one, I think, as we have in evidenc@. Thac -
reports cystic diaease but no suspicion at that time of cancex. |
| A year elapaea and the patient returng to the
general surgeon in Virginia Beach for examination of the breast
".@nd posgible breast.cancer._'A palpation'is dona at that tim@ in
chémber of 1974, and no palpcblé‘mass is found; There is no .
Jdischarge, there is no pain, but the persist@nt r@traction of :
the nipple ia there, and the persistent retraction of the nipple.c
is noted on the doctor's records. ﬁe‘ie-not cgderinq & mammogyam
in November of 1974, -

‘..

r Does that action fall outside of the standard of ﬁl

care écr a general surgeon in the City of Virginia Beach in the

diagnosis of breast cancer? | .," { , ..
A ~ Idon't think so, Mr, Kerahnar.--i think it is

a matter oinpinion. I wnuld have done it. Samebody:éléé vho

. is off@ring a good standard of care might not have done ito

Q' Ybu would have done'it?
| - 122 -
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A I probably would have done it. Someone else -

lff'might not have done it. .‘ f. ;‘ '”‘;-i: .._: ,

rv Q Som@oquelge might not have d@ﬁé iﬁ. Thank you, .
E n@ctoro_ | . o  . |

| Doctor, one last éuéstioﬁ. To your knowledga did
~Dr. Redford in this case ever diagnose that the yatient had cancer?
‘A X think that if he would have diagnosed it, he
 wou1d have referred her to surgery. I would aaaume ha daia not

- diagnose it. | . D - -fv:.(

 MR. KERSHNER: Thank you.

RECROSS~-EXAMINATION |
' BY MR. HARLAN: o o I
- Just one question. In 1975, of course, when
Dr. Redford did in fact refer her to surgery, you are not saying e
that he did not diagnose it then in the sense af the mammographic i?

stu&y? ' : , | “'r o .

i MR, KERSHNER- objection. :Thera‘ia notﬁing in
the record that saya that Dr. Redford r@ferred anyhodY o
- to surgery. SR :

| THE WITNESS: Would you repeat the question?

- Q ~ Yes, si&. The lasf question that Mr. Kexrshner
- 12% - |
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aaked you was in the context of around this time,"73, ‘74, *75. -

”if I am asking you specifically in November of 1975 Mr3¢ Ives was
- presented to you, and at that time it was on referral fram Dr,
'ﬂ> Redford, and Dr. Redford easentially at that tbme, as I undarstand 3
| 1t from the record, referred her to you because of potential |
surgery based on the mammogram that was positive at that time.
A As I said, I ém not exacﬁly sure how sh@ came.
I don't know whether she came as an old patient,,ﬁ can't be sure
of that, or whether the referral from Dr¢ Redford was indirect.
Q ' :, Your best recollection whether it was direct oi
' indiréct, ;t was some sort of refeiral?
A That is cofrect.
| MR, HARLAN& 'All rigﬁt.v Thaﬂk you Q@ry much,
I have no further questions, Thank y@u so much,

MR. KERSHNER: I am through with the witneaa,'

Your Honor.

THE COURT: Tﬁank you very much,  You may astep

down. You may be excused. . | _—

(Witness excused, )
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(Excerpts fram testimony of Dr. Lawrence Smith.)
DIRECT_WATIW .
. BY MR, KERSHNER}

CARRAREATODY *t#ﬁ***ii*****QOQ.QQQiﬁi*****i**ﬁ#*ii'*'“.“.itt

<
Q  Would it be fair to say, I think I heard this -
" term used, that a patholog!.st is the dector's doctor?
A That is what -- yeah. Scme people say that, yes.
E w"'*.‘*ﬁ""'.‘ﬁﬁ.ﬁﬁQfﬂtﬂ.'0*Q'Q’QQ*’q*ﬁﬁﬁ@ﬁﬁ'*.“ﬂﬁ@.ﬁ*"'ﬁ*
' - Q ~ Doctor, do you understand the atanﬁard'ot_caxe
in pathology? S |
+ . - i
A X hope so, yeu.

Q = You do? Do you understand the 5tandard of care
in pathology in Virginia Beach? | |
| A I am not quite sure ﬂhat you are maytnq. but I

think I do. T
Q . Vhat I am dsking you m wbat a paﬂwlogut should  ©

know, what he has to do to live up to hia ptofeaazonax |
 rasponsibility. Do you know in Norfolk also ar Juat in Virginia
| - 125 - ‘ o
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' A Yes. We circulate information and interesting
cases betwaen all pathologiats in the Tidewator ayrea. So I have
an idea of what the practice of - what laevel tha practice of

" pathelogy is at in other Tidewater cities. ’

@  And is it protty generally the same &ll over the |
Tiﬂewator area? | | .
| | A : Yes, , ;
: Q o No particular city that is mg!aea: orx lom
| atandardwiae than Virginia Beach? T
A : Ih my op:lniosn Virginia Beach is as high orx
higher than any of the cities in the Tidewater area,
; @ s 1£ you tbox a Virginia Beach pathologist and
one from any cne of the other 'I‘idewator arm. yma axpect the
Virqinia Beach pathologist to bg —-
A Just as good or bettar, ‘
MR. HARLAN} _-I @bject to any further lcadl'ng.

[

BY MR. KERSHNER;

-

Q Doctox, may I get back for a monent, ploase, to

being & doctor's doctor, and relats it specifically to cancer and

breast cancer situatiom? You are my witness and X an not allowed | '_: :

to lead ycu. ‘The area I want to mcplore iz the intexrelaticnship o~ ‘

» HARLAN: I object to it. I object to the

lcading connotationa of the spaech Respectfully I ask
- 126 - :

-



122
the Court to tell Mr., Korshner to ask the question and

noet give the doctor a speech. _
THE COURT: I think he ia gottiﬂg to the questicn,
MR. HARLAN: Escuse mo, but he is attempting to
do indirectly what he 13 not mnqa to do directly, Hs

48 telling the doctqr the aréa that he 13 wmg to

 question before he starts the question, which is leading.

catisfy My, Harlan.

MR. KERSHNER: I t¢hink I can :@hxmm it o

BY MR, KERSHNERS

Q Doctorxr, in a general breaot cancer situation, X

am not relating this question to breast cancer in &hia case, would -

you mlam for me the intemrkings, the mtertwinmg mlntionahip

of the pathologist, the surgoon, tho ra&iologint. and z'ef.orring

' phynlcsam, if you please, so that the juzry w:ul hava a mmm

' ot’ vhat goes on in the course of diagnosis and tteatma\t: of humaat ‘

cancer?

-

MR. HARLAN: I object to the question on the
grcund it hasn't been any fomﬁdaﬁcm wtahlm ta show
that this particular doctor, although very well-qualificd
in the field of pathology, would know the interrelationship
batween, o |

THE COURT: As pex'tains to patholom

MR. KERSHNER: Yes, sir.
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THE COURT: I overrule the objection,

MR, HARi.ANa But he asked tho xelation betwesn
‘all, That isn't the way the question 1s asked.

THE COURT! No. The question was as it pertains

to him as a pathologist.

MR, HARLANG Oh, all right, |

MR, KERSHNER: Let‘a g‘obackwmv

MR, HARLAN: You askad the quaa%m mgaxding .
his mniomhip with other phyamim 28 a pathologiat. .

THE WITNESS: X think I hnow what you are getting -

at. Would you lilie me t-.o describe sort of a course of
avonts thag happans 4in .gx‘ family doctor? ' |

THE COURT! How is your office connected in this
course of asvents? | _

THE WITNESS3 All right. 12 a Lemdly m:
suspects waast caneér, he would generally refexr to a '
eﬁxgeon. . The surgeon would bﬁ;i.ng th@ mﬂmﬁ into the

'hoapital, would operate, and xmveth; lump, | It would

bo sent to me. I would perfosm a amﬁm, very quickly | i

- obgserve it under tho mimaeopa,‘ toll Mm vhether it is
benign or malignant, and then bascd on that informatien,
ho would proceed with eithar a. radical, teking di’f the |
entire breast, or doing nothing more, o

- 128 -
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BY MR, KERSHNERS L - :

- Q | You tied in, I balim, the admitting physician,

“ae surgeon, and did you comment on waere the radiolegist comes’

in there? . o
- A To, I aian't, but I will ke glaa to.
: Q' ‘If you p].ease. |
A ' If the suxqeon foels it is qoinq to bo useful

mtomim; h@ inay oxder an X~ray of the broast, a t&chnique of *
X-xay of tha hareast to gain aadittonal M@mﬁi@a
Q T Is it fair to say that alli foux of the -
MR, HARLANG I object to the leaaing.
THE COURT: It is a leading question.
BY MR, KERSHNERS | |
a Dr. Smith, vhat relationship do these doctors
_have with each other? How would you éharaoteriaé tha four
specialties togethex? | . |
| A 'x‘he speclalties are tied togeuwx 13: thia
situmtion by coopexation. Iz is an endoavor \&ao:m we try to get
tog@ther and do vwhat is best for the patiml&. |
Q ' All four of you are ﬂwm wox%ing -

MR, HARLAN} Objecuen to the ieading. -

BY MR, RKERSHNER:

Q Tell me, will you, Dr. Smith, what ic the
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, | |
adnitting physician's role in this scenario that we have just |

‘outlined? | .
A Well, I would say his role is that of discovery.
Re bacame suspicious and so set in motion a chain ot events in -
vhich other things happem to eithor eonfim oy deny his auapiciom_a:
Q And what doea he do n@xt? | )
MR. HARLANG Ybur Honor, are wa aaking for the
stan@ard of care of a refarring phyﬁ:leiam"‘ If wo are, %
object because the wvitnesg'a competsnce .Mea in pathology
and not in gynecology., |
MR, KERSHNER: We are mot aaking for the stendard -
. of care. Whatwearetzyingmdoatthiamtinthe
gamo ig dmonaf.rata for the jury how the v;xious;
‘spoclaltias fit together.
MR, HARLAN} %enmwamkingahoutm‘
émexal and not ag it refers to Mra, Iven?
MR, KERSHNER: I ccmsider thea@ quastions to be
atrictly qualifying queationso . '
MR. HARLAN: If they are gme;’al mtim, 1
“object to them becauso we are not hexe te try the general
public. Wa are here on Mrs. Ives' caaai’ against Dr, L
Redforxd. o o
THE COURTS! X gustain the ‘ob'jectd.on unless ho is
qualified also as a general practitioner or general o

physician,
‘ - 130 -
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- BY MR, KERSHNER$

. Q Dr. Smith, you said you practiée@ generxal

medicine from 1963 to 19697

A No, ﬁhat is not: vcorr@ct. -In Virgiﬁia‘ynu are
| iicwmd as a physician. You are ablo to practice medicine and
purgery. I could go out and tl}ecratically éo an a@dwtmy,
although, of course, I wouldn't do it, but I wan in training that
vhola periocd of t.{me aa a pathologist, I have never pxacticed Py

family medicine, if that is what yow are asking.

Q But- you are licensed to practice? é.
A Thaoreticaily. |
Q‘ There ie nothing to keop you from doing 4i¢?

«r A Yea. | | i
Q , Dx. Smith, do you see patients? |
A That is a difficult questicn to sngwer. As a

pqthoioqist I see patients, or at least various parta of patients
_ in my practice, but not -- it is infrequent that I would soe whole
- patients, | , | | o
q | Back to the doctor's doctor. Ara you axpe;iianced

in palpating breasts? | |

A My answer to that would have to ba ne. .I am not
experienced in palpating .breasta.‘; ‘

Q ' Have yoﬁ had any formal. tx&ining in it vhatsoever? .

A Well, in medical school and in my internship X

aid, and I still do it occasionally vhen I am asked to, but that
- 131 -
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is » rare went_..

Q.v' - W‘hat type of undarstanding is the rare event, on
what type of an occasion would you be asked to palpate aaneone?

‘ A | If a phyeician would lﬂw me ag a patholoqiut,
ﬁifor mstance, to come in the oporating room and tecl th.ta leaioa
before he takes it out, I have dcma thae rarely. Z would lﬁm to
‘. say this, too, s.tnco you asked this queatima :t &, ot couxse, |
. get the specimen ap it is sent to me at’ter it has bsem emisea, P
and at that point I would feel it, but it 13 xare £or me to feel

it on the patient, '

Q Do you work with cancer cases as & pathologist?
A Yes. N |
Q@  And vhat pemeneaga, rough estimate percentage

=

V‘ot the situations that you gome into contact vith d&y by day
xalam to some kind of cancer as oppoead to some other area afl
. pathology? )
- MR. HARLANt That is irrelevant.
MR. KERSHNER: It is qualifications, Your Honor.
THE COURT: Ovarruled, |
MR. KERSHNERS We stipulate the qualifications
. of the doctor is not necessary.

MR, HARLAN: Your Honox, thm are scme other

areas"-- '
MR, JONES: Wa stipulai:@ he 3.5; t-.ha best pathologiaﬁ

in the State of Virginia, Mr. Harlan.’
~ 132 - |




MR, HARLAN: Is he asking me o question, Mqo:m

| THE COURTS He stipulated he is a qualifiod

| doctor. | | | ,
MR, 3@«23: We}&m't w&m yod to stipulate he is .

~ the bast cne in Virginia, .

| e COURT: ‘All right,

Q ‘ | Doctoxr, the quastion was forémgh*

generalization of the percentage of your prastice devoted to

cancex as oppoaad to all véther hinds of vpathovloqy.

A ~ That is almost an impossible question to answer.
8o, much of' my -- if you _winllask, me how many specimens a day do
I Geé that have cancer in them, I might bo able to give you an

- answer, but, of course, there are enormous numbsrs I have also |

them?

~ seen whaere sections have been taken which don't have, so X don't

know vhat answer to give you.
Q At the risk of being leading, s it a bunch of

A Yeo. I see a fair amount of what are recognized
té be éancer. | ‘ | |
| Q' | And a fair ‘amount of work relating to breast
cancer'orto"tha» o . ’  . |
MR. HARLAN: Object to tho leading, Yeur Honor. . .
THE COURTs He is leading. | o
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BY MR. KERSHNERS
| Q What knowledge ia it nocessary foxr you to have |
as a patholoqiat about effect or lack of effect of drxugs, R
chemical suhstam:ea, et cetara, on human maua?
A Coulé you make it more opecific than that?
Q@ = What knowledge must you possess €O adequatoly
L porﬁom as & pathologist about aruga. chemical subetmu.
cotexe, and theixr effects on h\m\an tiamxa? ' 4, >
A Well, to perform intelltgazuy T have to have

so@ knowledge that tham ,.15 a ralaticmship hat:ww drug "A° and
this type of discase or that soxt of thing.

Q ~ Specifically, are you familiexr w}.th estrogen and
proqeatin canpounds?

A Yes. I-mn fémiiiar with them,

Q Doctor, in order for you to porfoirz your

pathological specialty eorreétly, what lovel of knowledge nmat"

‘you possess about the other épeéiﬁltiés t.ha’t‘you have testifiod
. you work with, the 'radiologiét, the admitting physician?

A . Well, ocbviocusly, I don't in rédiagraphy, for
i.nﬁt.am;e, I don't possesns the samno qualitics ag a radieléqiat.
I ghould know in general what they Go and have; poerhaps, some
very em‘all knowledge of what ‘goas on in those areas, but I

wouldn't qualify myself as a physieian in any of ths ¢thex areas,

Q And I understand that. How deeply éo you have

to go into what they do, et cetera, in orxder to be able to
- 134 -




| ~ BY MR, KERSHNER!
Q The quastion was, do yocu know in Vl.rqini& Beach,

130
intaelligently work witb them?

A Well, the moat inteuigmh thing I can do is ¢
ask a raaj.ologtat if you have, say, a question about mathmg i.n
radiology, vhich X dp, an_d the, #seme with a good OB-CYN man, or
anybody else. , . |
@ let's take radlology. Do you know what the
standaxds of caxe in Virginia Beach are for a radiologist?
MR, HARLANS Your Bcnoi - | w

THE COURT: Not what they ars, just 4o you know, -

MR, HARLAN: May I approach the Bench on this
one? ' | |

THE COURT: ' All right.

{Whoreupon, coiuwel approached the Bench and
conferred with the Court out of the heacing of 2the court

repoxter.,)

for Anstance, because of your association with them, vhat the
‘standard of care is of a radiologist? Would you be able to
describe it if you wera aaked? You are :wt go:iag to be asked,

butdoyoulmow? |
MR, HARLAN: Well, I abjact to i¢ on anotherx

ground, kecause it is so broad. As to what? With vhat
— ]_55 -




131
xespect? I further object bacauso he is not a rxadiologist.

. KERSHNER: Your Ebnor, tha foundation has %
been wnll«laid. The witness wvas acked wag 1t.aeceaaary to
work in concert in a Ceam effcrt on one apac&!ic pmohlemm -
He testified yes, and he went thxouqh the ssquance of
aveats of the aamittinq phymician. the aumqaoa. the
xadiologist. the pathologiat all wothing together, We
wemt on ¢o qmstion him about how much kmowledgse of theue

\.(h . othex ap@cialtias that ~=
THE COURT: I overrule your objection. You may o
respond to the qu#ation. Doctor, —

KERSHNBR: Lot's make the question easier,

- Dr. Smith, | |
THE COURT: Let's let him respond to the questi&h. |
THE WITNéssz' Say it again;

BY MR, KERSHNER } o T

Q Do you know what the standard of care is for a

| radiologiat 1n Virginie Beach?

A If X pay yes o thét and then you ask me some
spacific question, I would probably not be abma ﬁo angwar that
question. In general I have some ideas, yes.

Q " Do you know vhat the stendard of care is in

breast cancer for a radiologist?

HARLRN: Your Honor, I have a continuinq
~136 -
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objection to this line cf questioning and move that the

questicn and the answer bo otricken, and we ask the Couxt

aowewn'thavetokewp junping up to nots that it is a
continuing obj,acticrn.. ‘ | . |
MR, KERSHNER: I withdvaw that questicn and aek

cne more, if I may. L

5Y MR, KERSHNER:
Qe I either simplest torms, you are a licensed
pﬁyaicim in Virqinia Beach, though you don't pxacucés you
testified to that. : -
A That's r:lgi‘ht.‘

w o Q Do you know what the stendard of care for a

graéticiag physician, just a GP, io in Virginia Boach in the
diegnosis and treatment of breast canecer?
MR, HARLAW: I havo anothoey objection.
THE COURT: X have sustained the objestion. I .
c'an'"t see where even if he kncun it would maka any‘
_d@ifference if he cannot testify since he 48 not a |
practicing physieian. ‘
MR, HARLANG Right. I am anticipating something
and may I approach the Bench? |
" THE COURT: I have sustained the objection,
MR, HARLAN: All rig‘hﬁ. |

MR. mm: Medical standaxds in general aro
- 137 - : '




| 133
. the same all over Tidewater, I believe ha testified to

O tmet |
| . MR. HARLAN: Objection,

- THE COUR'M Leading. o

MR, KERSHNER! xbeueirazm-«-,-
THE COURT?$ Leading. "

MR, KERSHNER: ~ Yes.

/

_ _ .
BY MR, KERSHNER o h
Q | . no‘ybu'knw 'ho& much batter Virginia Beach
: doctm:s are overall than Hampton dncwrs?
A I believe you amkeﬂ me before about a pathologist, |

ang I can cay about their standaxrd of care, not the standard of
care, tho level of practice fo'r' i\'pathologiat in the mlé
_ Tidewator area. Now, if you are going to ask in another area,

I wmnd have to defer to a specialist in that axaead.
KERSW: Your Htmor, I think My, Harlan

stipuliateqd to present h.‘.m ag &an mer?. ﬂn pathology and
. qualified. | |
'MR. HARLAN: You refused the stipulatien, Mr.

Kershner.

THE COURT: Well, I ¢hink he is qualified as an

expéi‘t in pathology and qualified. |

. “moﬂo-ow
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=*?_swm%ﬁ OF VIRGINIA

*]}afcrwy oF VIRGINIA BEACH, tomdes

I. Dor:l.s 0. Derieux, csn, RPR, emﬁ.ﬁ.ﬁy m@ the far@minq
m a mxrmt trmacrﬂpt of watimm:y anﬂ Qe LH @f Wtﬁmy of

| ﬁmo %ul Kay., N@vin@ ng Jmms 3.,

tm@ Z.avftmea &nith

‘taken at em e.rial of &h@ afar@entimw eaiw@ m tm said e@m:t
en December 14, 1976, o B

- I further c@rtﬂfy that I am not a mm'aﬂ.w ox mloym

- er attom@y oxr coum@l of any ‘of the pamﬁ.@&a 6: a relrtive ex
. employee of w.ch at:tomwy or eoun@@l. ox fmm@muy inwr@mtw
'v,..inﬁh@acu@n : BT |

Given under my i;i,and; this day of | .

1977.

Court Reporter
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IV. ORDER GRANTING SUMMARY JUDGMENT
VIRGINTA: |
IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA
BEACH
COURTNEY S. IVES
Plaintiff
v. : S : AT LAW NO. 2873
RAMON N. REDFORD, JR., M.D.
Defendant
Whereupon the plaintiff called two medical
witnessess, DR. SAUL KAY,‘Chairman of ‘Surgical
Pathology, Medical Cbllege of Virginia in Richmond, -
Virginia, and DR. NEVILLE K. JACKSON who came from
out of state to Hampton, Virginia for the first

-

time in‘August of 1974 to accept the position of
Chief Surgeon of thé.Veterans Ad@inistration Hospital;
Hampton, Virginia, which witnesses were called to
tééﬁify as to that standard of care by which the
.defendant, DR. RAMON N. REDFORD, should be measured,
and, while out of the presence of the jurj, gave |
their testimony before the Court as to their

knowledge of what that standard of care as exercised -

by a physician specializing in gynecology practicing

- 140 -

. Ce e ey f e e e g e e e e e e i e M. v




in the City éf Virginia'Beach, Virginia, or similar
community, .for the years 1973, 1974 and 1975 would
“be, specifically relating to the diagnosis and
tfeatment of  breast cancer, which standard'is the
only standard by which the conduct of DR. REDFORD,
the defendant ﬁeréin, could beTmeasured; and;

WHEREAS, after a statement made in open court
by'Plaintiff'é counéel that no other expert
witnesses were to be offered by the plaintiff tol
set such standard of care, and;

‘WHEREAS, it was understood'and agreed by
defgndant's,counsel and plaintiff’é counsel,‘that>
‘should these two expert witnesses be qualified to
'testify as to what such standérd'of care would be,
that their testimony would haVé shown a standard
of care other fhan that praétised by bR. REDFORD
"in the managemenf of the‘ﬁlaintiﬁf in this case and;

WHEREAS, after the plaintiff'presented the
féctual data for the. court, out of thé presehce
- of the jury, concerning these two medicaliwitnesseS"
knowledge of what the standafd.of care for a physician
"speéializing in gynécology, practicing in Virginia

Beach, Virginia, or a similar community in 1973,
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1974 and 1975, wouid have been, specifically as
it relates to the diégnosié and‘treatment of breast
cancer, and, after each of the'witnésées stating
that they had never practiced medicine in the City
of Virginia Beach, Virginia, at any timc, the
defendant, by ccunsel,vmoved theiccuft Qp-strike
the claintiff's evidence and to enﬁer sdmmary judgment
on His behalf, which motion, after having been fully
heard and maturely conéidered by the Court,
‘the Court being of the opinion that neither of .these
two medical witnesses ﬁroffered by the plaintiff
'werc qualified to testify as to such Standard of
care inasmuch’ as neither DR. NEVILLE K. JACKSON nor
DR. SAUL KAY had ever précﬁiced medicine in the
- City of Virginia Beach, Virgiﬁia, at any time,
nor were_they gynecologists and'that7 thefefore,
the Court was of‘thc opinion tha§ under the Doctrine .
of -Bly v. Rhoades, 216 Va. 645,vaﬁd Little v. Cross,
217 Va. 71'they were not qualified to.express any
‘opinion concerning the standard of care aﬁplicable
in'this case and, therefcfe, that motion of the
defendant is sdstained, to all of which action of ~
the court the'plaintiff, by counsgi, notes her

exception. _ 1404-




VI. CERTIFICATE UNDER RULE 5:49

I certify that twenty copies of this
Appendix were filed wifh the Clerk of the"
Supreme Court of Virginia‘and that three
copieé of the Appendix were mailed or delivered
to opposing counsel on or befofe the day on

which the Brief of the Appellant was filed.

Louis W. Kershner
Counsel for Appellant
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V. ASSIGNMENTS OF ERROR

I. The Trial Court erred in refusing to
qualify Dr. Neville Jackson. The Trial Court's

reason that he had never practiced in Virginia

~Beach, Virginia, was error as a matter of law.

II. The Trial Céuft érred.in refusing. to
qhalify Dr. Saul Kay. Thé’Trial_CourtWS reason
that helhad never précticed ih Virginia Beach,
Virginia, was error as a matter of law;

ITI. The Trial Court erred in refusing to *

qualify Dr. Neville Jackson because he was not a

gynécologist.
IV. The Trial Court erred.in refusing to
qualify Dr. Saul Kay because he was not a

gynecologist.
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© WHEREUPON, it is considered and ORDERED by
‘the Court that the said plaintiff take nothing
for her motion for Judgment and that the sald
plaintiff go hence w1thout day and that the
‘,defendant recover of the said plalntlff hlS costs

of court herein expended.‘

" Enter this the_7/ day of January_
1927

Georg;fwi,Vakos
Judge :

We ask forvthis:

Tilm&a&_J Harlan, Jr

" Counsel for defendant

Seen, objected and excepted to:

Louis W. Kershner

Counsel for plaintiff
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