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II. MOTION FOR JUDGME!fJ~(as--.f.tnally_amenQeS!:)
VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF

VIRGINIA BEACH
COURTNEY S. IVES,

Plaintiff
v.

RAMON N. REDFORD, JR., M.D.
1120 First Colonial Road
Vi~~inia Beach, Virginia,

Defendant

AT LAw
NO. 2873

AJ'1ENDEDMOTION FOR JUDGMENT
TO THE HONORABLE JUDGES OF THE COURT AFORESAID:

Comes now the Plaintiff, COURTNEY S. IVES, by
counsel, and pursuant to order entered by the Court
doth file her amended motion for judgment as follows.
The Plaintiff, Courtney S. Ives, mrrves this Court
for a judgment against the Defendant in the sum of
Three Hundred Thousand Dollars ($300;000.00) with.
interest and costs for the following, to-wit:

l~ That both the Plaintiff and Defendant are
residents of the City of Virginia Beach, Virginia,
and the Court has jurisdiction to hear this case.

2. That the Defendant is and has been at all
times mentioned herein a licensed physician in
the State of Virginia practicing with a specialty
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in the field of Gynecology.
3. That the Plaintiff, Courtney S. Ives,

was a pat~ent of the Defendant and at all times
.mentione9- herein reposed complete faith and

confidence in said Defendant doctor.
4. That the said Defendant doctor was.

"negligent in his diagnosis and treatment of the
.Plaintiff, Courtney S. Ives! condition, namely

carcinoma of the left mammary, on or about
November 25, 1975, and had been negligent on a
continuing basis for as much as three years
preceding the alleged negligence.

5. That said Defendant doctor prescribed
Ovulen 21, a medication containing estrogen, after
visual symptoms of inversion of the left nipple
and a mammogram showing fibrocy~tic disease of the
breasts; confirmed his decision ~o prescribe said

•

medicat.ion iIiwriting on May 3, 1973 and continued
to prescribe said medication as late as November
25,1975.

6. That in view of the Plainti~f's age,
visual symptoms and previous diagnosis of fibrocjst~c
disease of the mammmaries this treatment was contra
indicated, said contra indication was well known
to the general medical community and constitutes
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negligence.

7. That on or about November 15, 1974,
during the Plaintiff~s yearly check up, Defendant

doctor in the face of Plaintiff's concern over

worsening visual condition assured Plaintiff that

there was no need for concern, that there was no

need for a mammogram, and prescribed another year's

supply of Ovulen 21 and this failure to pursue

known and available diar-;nostictechniques and

prescription of contra indicated medication

constitutes negligence.
8. That on or about November 25, 1975, after

assuring patient ther was no carcinoma Defendant

doctor referred Plaintiff to a plastic surgeon

for "elective" surgery of a cosmetic nature and

prescribed another year'~ supply of Ovulen, and

that this second failllre to pursue known and

available diagnostic techniques and the prescription

of contra indicated drugs constitutes negligence.

9. That within two weeks after Defendant

doctor's last reassurance that therewas nothing to

be concerned about, Plaintiff underwent a radical

mastectomy of the left mammary to attempt to incise
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and remove carcinoma of the left mammary.
10. That th~ Defendant doctor by his

negligence has caused a shortening of the life
span of .theElaintiff, has' caused additional medical

Iexpense to the Plaintiff and has caused extreme
emotional trauma and pain and suffering to Plaintiff.

11. That the Defendant doctor's negligence
was the direct and proximate cause of Plaintiff's
injuries of shortened life span, additional medical
expenses and extreme emotional trauma and p~in and
suffering.

WHEREFORE,' Your Plaintiff moves th~sHonorable
!

Court for judgment against the Defendant in the
amount of Three Hundred Thousand Dollars ($300,000.00)
as general and special damages and all other
relief t~Court deems appropriate.

CqURTNEY S. IVES

By---lLouis \.J. Ke:uJ.b.=n,-e~=r .__
Of Oounsel

Louis W. Kershner, p.g.
524 Independence Boulevard
Virginia Beach, Virginia, 23462
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-OD/ble III. TESTIMONY--~-
. VIRGINIA s n~ THE c:m.t::urr COURT OF cr:tm C~ OF VmODiIA BEACH

r .
!

.J'
I

Plaintiff, :

RJ'tMON REDFORD, JR.. rID~,

cotmTNmt" s. IWS _ .

v•.

I

. '

. '.

LAWDOC;KBT

lifg. zen

- - -
Testimony of Dre Saul Kay and.
Dr. NetVille Jackean lOx'.'J8!IlO8 De:t:oer.
andOre Law_c. ad.th
Taken at the trial ot til. ~.'Yle4 aao.

Betor0l.. 'lbeHonorabl. <leo. W. Vato. ~
JuClqe of the &for.aid 00Uz"t,
and & jury

Dat<u

Place S Virginia B$4ch, Vir-:lnia

APPEARANCES:

-:-
1AUXS '11. ItERSHNER and
ST.Am.BV JONES.

A~tomeys for the Plaintiff.

OOUHJ.\R. PINCUS, RNlaH'l' & HA.RLi\N.
By Tbcraa. J. Harlan, i1ft ••
At.to:m.y tor the Defendant..

R9pOrted by!
Doris o. Oeriewc: f CSR; RPR.
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conferred \'tfith thG ~urt out. of thQ hQar!n~ of the eowrt

report:er .•)

go to lunch atthiB point •.

,
anyone ""no may 00 discussing .i toe Do )110~ ~a1k to alloY of
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qualified tJ t:ast!fy'in this eaSl~ tMJ an ~I im that.
co:n:ect?

THE COURT:

..

~11'QL KA1{11called as $. witn6i8~ on ~f of

th0 plaint1f.f ()b~ing first: duly sworn\l wu ~~ md

9 -
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1\

Q

A

"

Nm-I York Un!.~r~ityp NewYork city(\)

l~e't'lYork Msdlet~l Co116Jqsll N~1 YGrt~e

Havo you bad J'my adv&nce aeademic u~g pu<~4

A

o
1.950 w AUg"..l1ert ~ t.o l;)Q 0Xacrt:"

~Vherewas t.hat 9 Dr II I(a.il~t? Wh~~ did you fi:l'st

(;}

A

Q

•••• r....",.;'-"'- • ._._._' ,~. '0"

rio ~lOU prac;.'"t:ice & madi~al Bpoo:1alt.y?

I practica'a ap.ecialty of ~vz9i~&l pathol@gyG
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6
A \'lfell, yoU need a li(gt'mtrJ@wo Me! WaD you are first

~~u9'h~ dO"t!np ~hey will accopt; your National ~d a~U\~I?',

thm you mutti: go t.hrouqh the fO%1'ilallty of obtaining 1feeJ.prceitYGi

\lAUch I believe took plaooin 'O<K'!emberof thai; year"
,

o Dec~r of 19501
A 1950 p that'US It'iqllt.

o So then 'you bold t.h0 Virginia li~Gc)'

, i
"

.4

A

o
in VirttJinia sineo YQur first admission in 1~S01

A YGs.. 'rhe license is r~ew'ed e"~ yeuG

Q Dr" Kay, \<iOuld yell! r~lb.l, for UQ l1t$t of tl,e

lu&cU.eal profeasional aociatiGJls tha.~ you belong 'to, U MY?

A I will jUESt:, have t.o ram~r tJl_. Th~ Coll~

- 11 -
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"'I
of American Patbologiat611l th6 hl':erican Asaociation of Pathol~i!iu

Md Btiact.erioloqiats p the American Soc1.ety of Clinieal Pa.t1101ogimu It

the Int~rnational Act'ldemy of Pathology ll. thet llmeriean. Sc~1~ty of

CjftolO1i[Y III th@ International Sqei~t.y@f CyWl~ 9 t.h$ Virgmia

.':;-'

qual~ti~ un~ FooE.u:al laws as being a national @~iutJh.JlIl

I am past pr~l'd..dGnt of the V~h SQe!Qty @f

P&lthologiat.a p anotlu~r eociet.yo

Q That W2},S my n@srt questill'mq, ~~ j/t3u ~iously

ba~ m otf!.cQt:.in MY of thesli (;jOc,i,QtieBl?

0.- Ar@ t.here any other <mse; @th~ ~ ~'W:

prG}vJ.o'Usly being praed.dent: of the Virginia SO(d.~Y. @fl Pa~1@9illJla'1.

_. 12 ~'
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a
the Division of Surgical Pathology .' Cbabman .in the ~t

of Pa~ology at the Medical College of Virginia.
Q How lontJ haw you held that posiUcn?

A I was Chai~ since 19:10 When %. came. 1aat I .

came aa an Associate Professor and was pranotecl to fUll

.professorship ~M) years laUz'.

Q Would you describe for the jury and thf) Court 1ft

this particular situation Wha'tyour duties are J.b that. pos.1t!oar'

as Chainnan of Surgical Pathology. at the .ModJ.cal CoUep of

Virginia?

':1'

A Well, one important duty is the service duty

which rGqUires examining every pieae of Ussue ~. in the

operating room no matter what the specia11:y is •. So it. iDaludes

~g on Which a pa~iGnt io opera~ for.

Another duty is t.o teach medical stud<mts and

interns and residents in tila specialty which X know and in
: '.

allied fiolds concerning that specialty.
And the th1rd very important. duty is to carry

out research in the field of pathology and allied are&8e
,/

Q Would yoU cover for us. DrIt KayD specifically

all of the areas that you teach, your t.eaching duties? You .CJaid
..

you taught in. your specialty and allied fields. . Wouldyou tell ..

ue all the different things that you teach?
.' "

A \'1ell, having residents t.o cometo me ~01l
pathology, they have to be taUght the things tha~ basically I

- 13 -
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9
do, and since pathol~gy haa no stricit line, it. eroa.ea all

JlP8Cial~i81J. lie are what. is considered 'the doctors' doctor, if

you will, Lecause we have to do qenera! surgical pa1:b41O\lYt ,.,.
I

haw to do orthopedic pathology, we have t:o 40 9YftecolO91eal
•

pathology. urological pat.hology, dennatolQgical pathology,

, neuropathology. and maybe someothers 'WhichI may have left oUi:,
• I .'

. . . .
but this ~ive8 you an idea "that. it. will encexnpas.s all types of

specialt.ies, and consequently I give various cow:s•• in these

different fields.
" ..

o What. courseso if any, and when havw you given

thm in gynecological pathology?

j _ Well, this i13 outsidra the medical c:ol1eqo. thouQb

I did (Jive a course in gynecoloqical pathology. '!'here i8 one

,\\tl$.eh 1s a didactic coureeo '!'his 1s a naUonal cour.. tha~ i.
, ,

.,qiven by the University.,of Colorado involving wneco1Qvical

patho 10C;W, and I was on their faculty for four ~ec:uUve year ••

a Doctor, what. if any, subjectLI, tecbn1quGa, et

cetera, do you teach that relat.es to oancer and 1JP801fic~lly
, .:

relate to breast oancer, if any?

'- A Well, the first. thinG ~at we mwst: ~ to O\IZ'

ruident.a who are going t.o be the young pathol«Jieta 18 boWto

perfoxm a fr020Jl e~tion, which requires going into the operatin9

Z'OClIll, examininq tho tissue removed by the aurc;eon. and giving him,',..
an opinion as to whether it. is benign or maligDan~, and ~\

aft.er that, assuming that the breast must be r8l\OVod, the

- 14 -
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resident must be taught how to orient the breae~. What s~ions

to .Uke, how to examine it, bow to caretully per~ol.1lltile cells

and the draining area, and as you refer just to the breaet

pathology, ~a is what :r DrWJ~~each the 'resietents •. It ia a180

'very valuable for a surgeon, it a patient is scheth11Gd tor aft
. .

operation, to exandne that patient ~e day before. end ""'en a
•. '.

surgeon a.sks me to do so. and I have done this ema nlDbu' of'

occasions, I will usually take t;he resident withmo Whow:Ul be .R

on the fXV)zen section for the next. cSay t:o show him how to examt n•.
. .

the patient' and make some s~rt of a diagnosis, ob\tiously, on the

patient being operated upon. but also to show hJm how to examine

that breast to comeout with a conceivable diagnosis. It

. actually helps ua because when the frozen section baa been mado.
~ . !

or ~h.biopsy i. made, we can sometime. ~ the ,aurgson what
,

w would like him to give us, and BO that is really an J.nvaluable

aid in looking at a patient beforehand it you are going to

prepare the frozen section.

o Do you specifically teach, atudtlllts how to paipete

breut.o?

A I do., lUI I indicated to you, for pa~lenU *0 Ar0

qoing to be operated on the following ciay, but ue also have a

tumor Board which meets once a week. Bac'k 1rt the early day. we
. \.' ..

met twice a week because there were difforent adpeeu of oncology

that we were working with. and Whenthe patient wU14 ccm. in, we '

would haw students there -- these are medical G~denta I am

- 15-
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12
qualifications of understanding the standaX'dof care, but

x --
'rRB COURT: In Virqinia' Beach?

MR. KERSHNER' ')res, sir, in Virgiaia B•• cb. the

same or atmilar oommunities.
'1'HBCOURTI In Richmond?

'l'HEwrrNESSI May I interject" yOU' Honor?

'!'HE COUR'l'1 No. He will qft around to the
. .

question. I think you oan qpalify b1mfirat.

MR. KERSHNERI Okay.. We will quality D.I'. Kay.

BY MR. KERSHNER:

Q Dr. Kay. are you experience4 in the d1avnoaia

an<lcare of breast. cancer?

A Yes.
Q Would you please ull i:he Court \that makes you

"

feal that. you are experienoed in that, you personally?

A ' Well, no breast oanoer is ~ tJ:ea~e4 withOut

my say-so in Ricbmond, if th&t. i. what you mean )JIy the '

qual~f!cat.iana, beaauae tho ult.imate deci.ion ia min. or my

staft.
Q The al t.t.mat.e decision on what' to do?

What to do is mine. . ,

o And aa --

A Well, I should modify that. I m~ the 8UX'V8Oft

- 17 -
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13
elect.l!l, for example, to do a luqleCtany. I mean /I that i. his

buainGaus, but. he knOWl3 what. he is doing.

o Onthe basis of your diagnosis?

A RiOht. I canr\o't direct the 8\U'geon.. 1'01' example, .

he knows" if he ',:ab <;IOingto do a radical maatectcmy OJ:' a modified '

radical, or It. lumpeetomy, or maybe not. a 1~ at, all. I

do offer an opinion which he '18 free ~ accept eme way 01: the

other, or ,I' offer, an opinion that I don't believe the patient

should be opGrat.e4 on at all, or the patient. 1'1 tnope.rable.. ' ,.- . .. .

Q . SO you personally deal evezy day in diagn.osu .

, anc! :eca:lIIl8ftd what. to do' about. real or auspect.e4 cUagnosea?

A Maybenot every day, but whenever the case cane.

, . up, this is What we do on our tumor Board, ao -well as we have a..•
tlDor Board meet.ing.

. ,

Q Okay. Are you familiar with the a~4ar4 of

care of pat.ienu in diagnosing and treating breaat eanCfJr in

the Richmond area?

A Yes.
"o Doctor, you made the autement • 11t.U • ..u.le

..~ . ,~

ago that pathology crosaea all specialties.' Wcn:&14you explain
<: ','

~t. as it mayor maynot relate to 'breaa't canaui? ' , .~.

MR. IlARL1\N: Your Honor. I donttbf>11eve he ~ ,
~t .~at.EI1lent as Mr~:Kershner says, and I am aue Dr. Kay,',:'

. I, ,

", .

is particularly articulate.
THE COURT: I t.hink he did makE! tha~ at.atement.

- 18 -



--------- .- -----

14
in rela~1on ~o pa~hologi8ts being a doctorts doctor.

MR. lIARLANI I be9 your pardon.

THE WITNESS# I can nowanswer the que.~lon?

TIm COURT: Yes.

THEWI'l'NESS:,This adds to ~ difficult.y in ' ~,..

doing homework at ni<,jh~becaus0 we have to be prcapare4
.

too i:alk wi t.h the urologist. the cnn8coloiJist.. the

dex:mat()logist, the 8pecialist. who asks us about. a

partieular pat.ient that. he may be treating' ,end 80 we..
have ~ cross the ditferer,~ fields and be up Oft tIM

lit.erature as, 'to what.we think is the entiq, that we

are discussing, and whether that is to use 'the lat.e3t

-. treatment or the modified treatment, and 80 ~.

Does that. answer the quest.ion?

. BY MR. KERSHNER:

Q In the course of thOROdtS(!\1$sicm8 with the
, :

physicians ,and all the specialt.ies you'mentioned. do' you ~e.
awue ot Whattheir l5t;anda~4of care is in treating 'breast' cancer?

Well, we discuss this freely in the Medical

College of Virginia. By 'Way of example. Dr. G\Ina~t•• ,.

happens to be the number one surgeon at thG MecUoal College of

Virginia brough~ there for certain aspects' of c:mcc>logieal '

aurqeona, be will obtain the biopsies of' these pa~.ienuwho are

not even from Richmond, from el8~ere, outside of Richmond,

- 19 -
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sometimes not even front Virginia, and it may be .a particular

18o.t.on, for example, and he will. discuss wi ttl me what. I have

aeen on ~e alide, and we will discuss what kir&dof treatment

might :be vied out on a paUent ot this sort.

This actually ~appened just bofore my ccm1n\J

herG, on Sat.urday morning, as a matt.or of fact, Were a radical
.

calicectcmy was done and the' Specimen had ~ be handled and .

t.aught. ~ the ~.aidents. So this illl What I meant by apec.laltiea
. .R

Q Okay. Dr~ Kay, you obviously,talk with th.

doctor. in 'the hoapital on these. You talk with doctor. out

in the eamrunity from outside of Richmond. Now, at this

jun.c*ur0f' Doctor, I mean in the Richmond COIirmnm1t.y.

Let me baC!k up one question. Do ouui4e doctors

~iee at the MCVHospit~l as the self-contained -
. ,

A Well, they have to! have privLleg6a \I and they are
. .

'limited. Manyot the doctors ~t I 'know ~ may have even been

on the staff at. one time are Dow practicing in the varJ.0u8 other

CfC01IQ\,Ulit.y hospitala. '!'heydo call me fran time" to Umo•

". ;~I"

','1

.X had eme recently. What he ha4, be bad • breast,. ,
. ,

cue, a8 a mat.t:er of fact:, and ItHow do you t.bJ.nlt X,ought. to hIm.~.

this partieulu: ~inq", g1ven the part.iaulu faeb 'that. he

mentioned.

o So by this, that. io what. you mean by ~

comIIlun icat ion?

."~l!~!!'I.W~-t _-..... N'~t

- 20 -
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o
Yes.
In that particular instance in ~e course of tba~

I
I

conversation with that doctor, did yoU become aware of what that.

doctor' s standard of care was .in treating and tho diagnosi. of

breut. cancer?

MR. HAl'UAN,. Objection. Leading, Your Hanor.

THECOURT: You are lead1nq.

. . ,.
. .
.if

BY MR. RERSHNERt

••o . Domor, tell,me, tell t;ha Co~. it' ~. w1ll,

what contact.e, it' any, you had with out.side doaton ou~ide of

t:he MCV Hospital, not within the Ricbmon4 areap phya:leian.

concerning the diagnosis and t.reatment o~ breae~ cancer'

A Well, are you $pGCifyinq breast cancer?
Q Yes.
A WC!lIll, diagnOstie prob1G1ftsmay occur in any tiaau. :.:

..that is removedfrom a breast., and this will oeeur in the

pa~109Y line, and as most of my ruidenu tha~ ! bave ~aUCJht
. ~ .'.
in the space of' 1:hese t:wenty-tive years are new in the eaulnunity

hospit.als in Richmond,and, incident.&1ly. OU'tsl&t of JU.ehm0n4 1ft

the .'tidewater area, ~ will retee!ve slides frGl'l.~" ae1dnq ~

what X think 1:his particular lesion Is; and als~ aeiJtJng mewb~t.

t.reatment I think .should be done, What i:raatmont ahouldbe

carried out tor such ft particular le$lon•.' 'l'hi. is ~, only in

breasts, as you know.
- 21 -
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o Doctor, do you feel that. you knowand understand

thea leo.1 standard of care ot Myaicians tor diaonoais and

t.reatmen~of breast cancer in the Richmond,virginia, area?

I
I
I

A Yes 0
,.1

, I

. '

as being one of the ultimate facu in iasUGl. It. '10 tor

thQ Court 1:0 detexmine 'whether he is famUiai: with the.

8tan~ based on 'the doctor' s reo1ution of con:ain

fac:~. as articulated. It. is not for the doct;or to make
..•..

..a self-serving st.atement that he is 'because thi8 ia Q

.conclWlliono~ law,WG respectfully subuit,. and is the

very issue in this case.

THE COURTI And quit:e premature, the quesUon

., i t.self, if it is proper. '

MR. W\RLAN~, Yes"
. .

THE COURT: I sustain the objecUon.'

BY MR. KERSHNER:

o Dr. Kay, would you give us as rr.t.Mly c.Uft •.• ~
.j'.,:.

examplea'as you can recall of contacu with othar doctors 1ft tho ' .
. . ;.

"

un1••• ,you can tie it up with Virginia De~ch.,

r-m. KERSIfNER: Your' Honor may dben90 -

TIm COURT.' That is t.he reaaon \lthy 1~ is

- ~2 -
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occurring outsida ot the preseJ)ce of the jury.

.: J

~m. KERSHNER' Your ~nor may chanqe my thinking

on ~8. Wewere trYinO to Q'() about, i1: in the atop-by- , .:, '

step phasG to qual1fyhim in Ricbm0n4.

THECOUR'taI am not. eoncemed with his ,.:.
•••.• 'f.

qualiticaiaons in Ricbmcnd. Weare COrtC\!em.ed with wath_

or not he is qualified to testify as to ~e atlm4ar4 of

care otfered patients in the City of Virginia Beach by
.J ' • '

physicians whopractice here in Virginia SGac:b•
.~'

Respeatfully I ask the Court if they are goinG ,to expand

that ,quotation to here in Virginia Beadb or s~lar

ccmnunities.

"

" BY MR. KERSHNERC

THECOURT: Or similar ecmmnm.t.tles.

MR. ](ERSHNEiU Thank you, Your Honor.
,',

/

, ,
~;' .

,0 Dr" Kay. have you published any articles t et

cet.era, about brea1Jt cancer, about medicine 1ft general? .

... A Youmean articles of all patholoqieal nature. you

are referring to?

Q

A

Yea.

I t:hink you have the eurridulum v1~e. 'the

. '; ..
, I

,1, ••./ .

J

latest figure there is a hWldred and fifteen.' There wre three " ,.

others that I didn' t adc:t to it because the recent: one happened to"

- 23 -



be on breast cancers to be published in the American Journal.

19 '.",
.;

I•. '.'

]a. Not here.

o

o

One of the thiee that are not. - '

Do you remQfQber the name of tl1alt arUcle?

'. .~.

, .

I

I
, I

A It was just. called "Small cell Carcinomas of the" "'./: I'

Breut. in the Male Mammary Gland".
, --

Q Doctor, is this the cuuiculum viue which you -

",' ..

in evidence, are you?

MR. KERSHNER S

..
I have every inbmtion of

"
.""

1n~roducing it in evidence.

THE COURT~ That is what? The resumca?

MR. HAR1J\Ns Yea.

MR. KERSHNER: It is a resumeof his-

qualifications. I~ is a curriculum vitaQ, Your ~o
i

with Ii1 hundred and fifteen publications tha~ he has"

authored that. we offer' into evidence as. probai:ive of

his qualif1cations~
I

THE COURTs' It is self-serving. '".X sustaift the
I

object-ion. He CM testify to all of thesG.'

',: ..

" ~', t • •

. <

,.,' ,

";'

. ~.. ~ ,-

.Y.: ' •
• #, •

• I

..~:'.. ','.~

o Doctor. howmany publications (10 yOu say were

'"" ,.'

.~, .:~.: .
• 'lO'.

listed in this curriculum vitae?
- 24
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A I think tht':'re are a hundred fifteen.

THE COUR'l': . I don t i: mean to shut you out, but I

think we have been over this •.

BY TRE COURT:

: . . (:.. :

. . ' .• ', .., : .. ' ,

o Is there anyone in Virginia 'Beaahwit:h your

experience and backqround prac~!cing in your field "~y?

A

Q

Yes.

With your experienee and background?
r
•, I

, .

A.' Well" everyone is l!able to amythai; they don't

know as much as I do, but I, can mention thEm by name. the

pathologisi:s Who are practicing inV!rginia B$aeh ~&~ I consu1~

wi~h, t;hat I SGe.

"

, Q

and so fort.h?
A

With you)".background, your teaching exp«trlSlce

/.

They are not in teaching hasp! ta.1.~ 'l'hey ean' t
.' ,'.

. ,'.~ .
"

be equival~t. to what I do.

o
Beach. do we?

Wedon t t l::.ave a t.eaching heap!t.al in Virginia,.

No. You ,have an affil.ia~ion with the one in
, I

.: ~',. :

Norfolk. I think.

Q In 1972,'73 and '14, we had none; is that
,,'

. correct?

A

me••

The medical school is howold? You bave to tell

- 25-
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THE COURT: One year.
MR. KERSHNER: They just had a cp:aduat:ion.

THE COURT; t am involved in a cue :Il'igh~ DOW

with ~_. Mr. Harlan 'know,s. He is involved in tha~

( ~.

1"'" •

case also.
",'

.~.'.

• "". I.~

BY MR. KERSHNER: •

. ,
. .. "

.. ' .
""'" .~.. ' ...'~ "

Would you gl VG His Honor the names.Of eom. of theQ

..physicians you 'know'?

. A Well, L:arry Smith, t.hli pathol091s~1I *cm you know.

I don' t know Whether he was here as a witness. W. ~. we

diSCWUJ pathology, we have ccmbined meetings.

The other one is St:anlQY Graber ~t Virginia Beach

Heapl t.al. Stanley was fran the Norfoll<, Soap!~al. cd if Virginia

. Beach is included in the Tidewater area -

........

Graber? <I

MR. HARLAN a. I am not 5Wax-fJ of any physician in

Vi:;:ginia Beach by that name~ but X ean st.anci corrected.

THEWI'l'NESS' I have a lat.ter fran 'tWn. I didn' t

-' ..
,. 'I.. ",,
, ~~'\. "
" " .'!.

brinq it with me.

MR•• HARIJ\NI Thai: 1mall right •.. I wUl jut t.ake

the name down. .,
. ". c'~..,:'

THE WITNESSI Anyway, St.anley. tba't 18 fO% suro, '.,' .....

26



because I wrote "Dear Stanley".

They do very ~ll. I can tell, on the basis of
" 'J

diag. .•OS8S because in many instances I agree with What they, ..: ",;+.. ' I

, say. They are .asking for, consul i:s because they want to
•

have a certain amountof securi~y about it, and I can

understand t.hat. as well.

.,' :

,. ~.; ,

..

I received one'trom Norfolk General ~~ o1:her day

whic)1had to do with a locat.ion of n part~eular lesion" and

~e.' surqeon w•.-ote to me about it. SO if you elaJtslfy,.
patholoOist-sas physicians, and I think." they are. 'because

every time they do ~~1ng that. they do. they U'o

p.::acticin9 medicine, I would say. if you asked me, that

the standard of care ot pathologist.s in thO Tidewat.er area
. ,

is like it. is in the Richmond area or the ebarlc*teavl11e " ..

.~.

hiQhly self-serving and we object to tha~.

THE WITNESS3 .I waSl\' ~ asked the qu~'tlon.

apologize. .

MR. K&RSltNER S May we appxoa.ch the Bench?

I

.' .
:' .-:'

:'" ..•.•. ~
~.,:,:..t'..

",' ..

, "./

(WhereuPOn, counoel approached the Deneb and

conferred with the Court. out of the hearing of tho court.
, '

reporter. )

-. 27 -
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~..., e= ••••¥;vh

'-3
BY MR_ KERSHNER:

Q

...

Dr. Kay, have you ever visi ~d any of the

A

hospitals in the Tidewater area?
I have b9en to the Norfolk General ~ea, bu~ t

have not visited the hospitals in Virginia BoaCh.
Q ~'hat was goinO on when you visited the Norfolk

General?
A l"1e had a Patholoqist:s' COnference. They oalled

i t ~ 'l'idewabr Conterence. as a, matter of tact.
...

o And .ft-omwhat geographical area wore the doctors.

. at.tendinq that conference? .

A Allover Virginiss '!'hiD 1£1tho Roanoke-

~arlotte8villG area. LWlchburg, and Portsmouth. I remember
-<;

Port.smouth General, in HamPton t:hEl Riverside Hospi~. ft••e

are all peep!o who are membersof ~e Vir<J1niaSoCiet.y tor

P&tholoqists.

meeting?

A Oh. this is quite some time ago. I fJ.'hey have.

elida seminara. They still have than there, but they 'keep them

now as closely-knit. things so that \'Rl arl9 not invi~04o w. are

always 'Welcome. tole are not invited as we used t.o be.

I also gave a course in ~e Por~smouth Naval
, .

Hospital. This was arranged for me through ~e MecU.cal COllCB98

in Portsmouth. in which I discussed, as a mat:tar of feci: IJ br'eaeu.

- 28 -
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. "

as it happened, and thyroid. This waS also some years ago.

o Doctor, how many studenU \\Ould you say you haVCt' :'~":.. ".>.:

~aughtat. Mev?
A Well.--

.,'
,' . . ,
-. :r;,.'<',".

,:.~ .

Q JU!!t roughly? '" ' ....
• I' <,.

A Eighty t.o a class then. about. Q hundred a~y to

a class now. If you figure out. some ~ty-seven yQus. you. will

get an average.

Q . When they graduate II WherQ do theY go? .
~.

A Same 90 to the Tidewa~er area.' ~e stay in

Ricbmond. Some go out of .the state. So I am bappy w say. at

lea8~ for Mev, that most of the people, or the majorit.y, bave

. si:ayed in this state. because ,this is our goal, just. like our i

go~l,is to take classes of about sevent.y-five ~ eiGhty percent,

.maYbe higher now of Virginia people. '

o Doctor; are you an expert palpater of breasts'

rUl. HARLANa Obj ect.ion 0 ,Self-Guying.

THE COURT: That is self-servm\J and wry ·

leading. yes. Is lhe going to aay no? '

'5'l MR. KERSHNER;

Q Doctor, you testified that you ~ palpation'.

. " •....
," }.

','/ ,

of ~e breast. at MCV. Would you deacz:ibe What you ~each' What
.,. '.

'. '...;

do you t.each the students?

. 1\ Well, the big problem in manybroa.~eocaminaUone ':.":

- 29 ...!
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is that the patient ian' t positioned properly by him. t-iany of our '

younger surgeons, for example.p who examine patienta, the patien~ ,

18 19i~ting up. To' me, in many instances this is wori:hlus.. You

at'G going to miss more than you, are qoinq to finc!,'an4 ~ual1y

there 1. a film on this which can be seen by, lay people.

MR. HARLAN':. Your Honoi:', does ~s go to his

qual.1tieat:lons?

..... ,'

....

" ,

THE COURT: We are still uying to .point at one •

direction II if he is 'knowledgeable of tha st;andartl of.cue .

in this ~uni ty or similar communities.. and if he is not.

familiar'll! tb the standard. of care in this eornmunity but

is in another community, then the obliqation of tho

plaint.iff is to show the Court thai: ~at e.xmununity is

similar to this eommunit:y,I and if be has noi: practiced

in this community. .X cannot SeG how you ca;n qualify hbn'

8S being familiar wi~ the standard of cum in thiB

conrnuni ty.

Andwe have got ana other Ii ~~~ aUii~~Grin 'that

he apparently is a very well-qualified pathcloqiet,' but

Wh8thG~or not. that 'WOuld overlap into the field of a

practicing gynecolog1s~is tha hurdle ~t. you haV'Q 90~

to overcome also. '
MR.' KERSHNERI As the plaintiff sees the

l

situation, Your Honor, we must. qualify our expert witness

to understand the standard. of care am it applies to a

- 30 -
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physic1an~ specifically as it applies ~ a physician
dealing with the diagnosis and trea~an~ of ~

: ...•... .•.

aati8fac~ion a physician Who engages in tba~ line of
. .

Beach or a similar con_unit.y.

THE COURT.

MR. JtERSHNl:lR8 In {:bait CU$. Yow:. Honor, i~ ill .

nooeIJsary, I, believe,l for \10 ~o $iU:ablisb t.ba~ Dr. Kay

first: engaqe~ in ~ai: line of c.mdQ8VOZ-o

THE COURTz ,well" I ~ink ~era you haa,", g\')~

problems 0 Dr. Kay has 'tes~ifiea be is 0 doCtor' e doctor.

• i."

',' .

".- ..
:,. '" .

A :

'.' .~.. ,
. ,'.'

o Do you see pai:ient.s 0 Dr. t(ay?

~'.; ,

A Like I explained, I aGe patimU em: th~ oceasicnta

th&~ I am ask.ed t.o in consultation •

(:1"',

'.
".

o .But you do not have pa~!enta yow:self?
" .

"r' •

".:',
',',- ':;J

have .been except.ions .•

. ~...

o

tba~ nature?

- 31 -
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A Thoro have been exceptions.

o Normally?
.•. ' i

A Normally they do not. I have had some.' Somebody '/

came to me from Washington.

Q Is that what \'Ie call a practicing physician of '
". '

".. '

OJ.:;;'' , .• '

, not?
, .

A' No.'l'11at I do not.. , They,ccma to me to:, advice •

THE COURTa ' 'I ~n' t 'know how you are ever going

~o qualify, hii... It is not a matter of oomeone cxmd.ng t.o

.J "

c'

the defendant in ~i8 catJE!I,for advice" X~1s a matter of

the defendant and howhe diagnosed and ueatad this

puticuiar patient. in this commUnity based.on the st.andard

ot care in this community.

I-m. KERSHNER: Your Honor, mieJh~ I poso a

hypothetical to seG if I --
, ;

THE COURTa That is involved, 1m~ -

MR. HARLANI 'I would obj&et to itt .Your Honor.

,MR. KERSHNER:If this is agaift in 'the or. of

~llticatlons, it seems to me that a ~GaCberof a
technique that is being employG4 in this CdO 1llU8~.by "

detini tion, be aware of! what the min!Mum ct.an4ard -

". ;
, !.

". "

THE COURT:

standard. Youmentioned this yesterday, and arnoiag tho

cases ~at. I read 'la,t night.II it. suuclc. me in regard t.o

- 32 -
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the minimum 1Jtandard 0 in the Fox' versus Mason case t an

old case II and it is still good law and the law in Virginia,

tb&~ due care in a lumber camp might be gross negligence

at Johns ifopkins, and that: is what st:x'uclt me aU. of a..
sudden f) that in Richmondwhere you have a U'ensndous

amount.of faciiiti€ts ~atare no~ available in this area,.
you emmot say t.hat the standard of car-eis the same.

t am sure that Dr.. Ray would like all of his
: . "

studeni;s to be able t.o perfoxm all the things tha~ be
. I . ..•. .'
I . .

can de in Ricmnond, but they can't. One of the very

glaringth~gs that: was pointed out this IIIOming' by

Dr0 Seim is that he does not have ~e rQdia~ion .

fac!li~ies here in Virginia Beaeho

Do you have radiation facilities in RiChmond,
Dx'o Kay?

THE WITl'JESSI Oh, yes.

; TIm COURT: So how can the standard of cue be

, .'

. MR.. KERSHNER i

"

The point 1s well-taken, Your

Honor, and I \\IOuld argue the situation and t~'beparticular .~:
' ..

technique employoo in the i'lstant ease aJ:&.so elementary

as t.o be f'undamentall1 that you will not f!nd a difference
. .. .

in the, standard of care between Virginia Beach and ,
".'... '"

... ':1
'." , .•..'.~. , .

You will , Your Itonor,' in -' 'c'. .; .Richmond.
':,.~:.:~':

THE COURT: 'We'have already, by your own vimGslI,' .. '>.'

- 33.,-
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determined that there is a differencofll Dr0 Berger

~e8tif1ed on your examination that he personally 'WOuld

.'. ;

,~,;~"I:l._.

.,' ~.:,.

,- .

~",

."

have ordered a mammogramin November of 1914, but. that

he was SU~Q o~hers in the eomnumityp:r:aot.t=~9 would no~lt,

and that that was not Ii vio'1st-ion of the mt.an6l~ of cuo

in his opinion~

MR•• KERSSNERs"',liith all due respeet: to ~e Court;, '"

Your Honor" I don' t see what you' have juet, sutSl'--

THE COURTI I amno~ going to ~ the' point.: .

wit.h you0 I will allow you to prooMd md Uy to qualify

Dr. Kay if you Bodeaue •.
. ' ..':

have a moment?

,-

"

quarter to two. .
MR. KERSHNER3 Thank you, Your Honor ••

TIlE COURTI "Step down J Doctor"

i
,I

at 1s07 pem.)'

. , -
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AFTERNOON SESSION

'. ,','

:.
.'~' : .......

. ", .. '

... , I

,j...••

. ' .

Q

......•.

A

.. con£arenee held in Wil1iamaburq.. As a liUa"-GX' of fa~. tho ~eal:"\~"
.' . .' .

.....)... ;.'." ~. .
.. ',.,.

I ... " ,I

A Wellp the subject. ti\at I t.au~~ Would U\fQ t.o ~ ..'.J:

o

•. 1' •

. ~.,'.
'. ';.' ~......

. '

. ,"'.:

o Relat.ing to what? Disease of the breast?
.\'" ."

- 35 -
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1.... "lell. my topic I ''las assigned to diecuss ."raa the

dise.ue8 or clari~ication Of~r(9a8t tumors or something like that.

Xdon't ,:recall the exact t.it.le. I have to do t:.h!s again in

, williamsburg in FebruarY, but t.his time it ,\'IOn't be en breasts.
, ' '. " "

, '

Mycolleague will do it Md I will be doing" sometbiftq on othor
, ' l

'areas.
o And what type d6etors at1:ended those 'c:onfezoances1'

, I

A Radiologists. surgeons, general pr~lUoner8.

As a matter of tact, you get credit tor it for your oduca~.lonal
• • ;,t'

series, and oncologists. of course, attfli\do

o Do you have free-flow exchanqe, at cetera. of

infoxmat.ion?

. ,;,'

" '

.-', ..

A Well, you do have this, but the ueual foxmat i8

, ~'have an assigned talk for about i:en or fifteen minutes, then
,

followed by a panel diScUssion and 80 OR.

o Doctor, I am going to ask you ~ questions.

A Yes,sir.
o Firat ,would you name for me'all of the t1cc:rtlOrs

that you oan reooliect that you lmow in 1:heTideWater area? '
".

A Okay. Give me a I1t.t1G time beCause ! have to
, ,;. .

remember them. now.

I have mantioned St.anleyGrahar ~f'oJ:G and Larry

Smi~~ Those are a~ Virqhli.a hach. 1\c~ua11ytbal1 is called

Minck, M-i-n-e-lt. There is Ralph Stevena, Spc)x:beJ:g X forv- the

first; name. Ladiga, L-a-d-i-g-a, David Cohen waG the Chai¥man of
- 36 - '
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Urology at 1:118Eastern School p and Stanford - his lallt name has

slipped me -- and there is a Frank wingfield. there i. Richard

Clark. 'l'hat iB all that comes)to my mind.

c,

, 'know.

Q

A

Not necessarily all, but all you 08ft~?

No. ' If we hali a Virginia roster here, I would

'~.-'
','

, '.
'. "it.

"

. .' .

o ' Let me ask.',you a second question i. 'Do you know

"the minimum standard of care of a physician ~ the c.Uagnos1m an4

treatment of breast cancer in the eity of V~la Beach?.,

MR. HARLAN' Is that the ques~ion?

MR. KERSHNER' ' '!'hat 1s the second queetJ.on.

MIl. ID\RIJ\N ~ I object. 'to it; because that 18 What

we are here for you t.o detexm1ne It wnethG¥" he 1cnoVstha~.

Judge. It is s~lt-servin9 again.

MR. KERSHNElt a Whether or not 1W is qua.llfi04?
... ',,',

THE COURT I No., You ment.1oned rdrd""DD.
. ',.

know why you mentioned minimum. What is i:he difference

between minimum and st.andard of care? . t, &mIt 'know tha't .

we require a minimum st.andard ot lCar~e'

MR. KERSHNER: Do you know the tJ~4u:4 of care :<,l;~~1
~ l' {i-

is the question, Doctor.,' ~<"i
. l:, ~:1"

MR. HARLAN: Judge. t.hat goes to the \ll~imate

issue and it is self-sarvinq. That ~9 .a~ we arQ here

to det.ennine. ' '

THECOURT: COWUS8.... will have an opportunity to
..:..37 ...
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THE WITNESS :. Yes.

BY' MR. KERSHNERa

:',1

... ,;' ..
~".' ,

!.

"} ..

(,} What is tha~ 8~andard of care 0 Dr0 Kay?
•....

A I would place it at the very leut as goodu a

fourth-year medical student.•..
. ,,'

", ..

o Do you know what the st.andard of 'cuo j,e of a

fourth-year JDedical student?
, .' .:

'~

un~r discussion, this and o~er subjects, bUi: thi$ is ~aught,

so I know what. ~ey are. At. laast I am euppos<ac'l to know a~ that;.

examination.
MR. KERSliNER: No furthcsr quest-iens.

THE COunT. You may eroes-exmn.ifteo .•r

MR. H1\RLANa Judge, % don' t; see bow be has

established this doctor is awarQ of the st.andard of eare'

'.. ,
, ,',

r • ;."

.::

he says he knowsthe standard of eU0 is obviously by

of the practice ot reascmabla gynec::olO(Jical. medicine bere;" "'.:

in t:he C;I.ty of Virginia Beach. He haa ~ever prac*1eed

itere. He is from a t.Clulching inst:1tution. 'l'ho f&~ that. .,.;r:. l

,: ::.~l::\,;::
:,", :"; ~ i

supposition because he is hare. This is ubat. 11;ought. to .::'
. "
, /','

be, nf?t what it is. Weare standing i:r1al for wet it. is; "~:"1
!

not What it ought to' be.

THECOURT: Wh~t i~ is in Virginia Beach.

- 38 -
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BY . '1'HB COUR'l,

MR. Wutr.J\N: Yes, sir •..
34

Q' Do you know what it. is .not. what £.~ ought to be

. . based on what. you said a fourth-year medical st.ucten.t or What. you

cnnecolOOist?
A

Q

A

Q

Well, I was asked about a physician.
.~.

Do you know about. a gynecolog.lst"~

I wam' t .l18keda:x,ut a gyn.ecol09ie~.

I am ask.ing you.

• #.',.

.. A OhJ I couldn' t. conceivably know Wha~GMIXY
','

spec1al~y would.bave to do. That is why! call it. a physician,

and a physician in medical school is tau9ht:medioine and that ill
"

bow I answered 1t..

MR. HARLAN: Is that your anBWGJ:7

THEWITNESS:" Right.

MR. KERSHNERI May I argue beforo you zul. for

Tim COURT, Yes, sir. I waan'~ gettJng ready

• I ~

. "

. "

': ,I

".

. ....

. ./

to rule. I wss qoing ~. allow Mr. Harlan to cxmrp1ete hie ..

cr088~examinat.ion.
MR. HARLANJ Well, Judqe ~ .I teel 'this 18 --

THE COURT: Do y,ou want to: Clrosa-exam1no any more?,'

- 39 -
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MR. HARLAN, I 'WOuldnot; wan~ 'to cross-examine.

Really, X jua~ don't think he has made 1~ out.

~ COUR'1'. All r19h~. Do you WA~ to U"V'18?

MR. I<ERSHNBR. Your Honett, the cu. law hol&!J--

all the cas8sbef'ore ,.e. all clear that: the 'local

aundard 111 the' eame or similar OCUiftunit..... Rene of
. .

those cases, I beltevo, Your 1fonor. had any .trong

sU9Qeetion or any strong out.lifte for how 1'OU 90 about

the'in4!cia. It isn't. like doado!l.. .era w approach .d'

. a quo.ttem o~ domicile, we"can QO ~ a law UIXtbook and.

say "BerG are fifty or s1:xty llU9CJ8ste4 iftc:Ueia on

daDiotle" • '!'he cases make that naked et.at:ement. One

of them says he didn' t. have any 'te8ttmcny that he knew

'!'he at.atem&\t 4that the vim- •• baa jut made,

Your Bonor, 1. more probative of what tho IJ~ of

care is than any other kind of- 8YidGnce. that. could be

adduoec!, and if I may, I will stato, if one doc1:or a.y•...
"I 'know another doct:er and I know what., he eso.a-. that..

.~.may not. be the 8Umdar4 of care. No doctor can a.y ••I

does" .'

. ;' ';,
. '.

'l'he doctor is in Q :bad poaiUon to t.eaUfy to

the .tsndard of cue about trobat ie' tho &beolutG probative

crit.eria in order to pract.ic. 1ft Vlrqinia leach. 'l'be

- 40 -'

'.



"

.'

36
physician must graduate. He must. obviously, have

knowledge of the four-year medical student. and that 1.
o I

a minimumrequiBi~Q, t:o be able to practJ.CG definit!ona11y~
. .

He cannot p:-actice if' he hasn't gott.en tha~ tar.••
"Wehave a man in front of u.s. Your Bonor, Who

say. "In Vi1~ginia t. ~eaehat the Virglrd.• M$d.ica1 School.'

I knowwhat the level' of competent stanaara of eare 1. of "

the four-year medical student and the dOctor mwlt. ~ to,

f:hat'level before he can QX'actice."
Ther'~forE!;,"~o.efiniit.i'O'nall-r the Btandarcl of ear. baa

to be that" of a rour-year medical student or b1gher. Your

Honor. and that is why my original question was frame4

with "Do you knOt'! the minimumstandard of care-.

Det".init.i..Qnall-y the man can't practice unless h. ilJ at the

level or a four-year medioal st.udent. and that is all we

ar~ 8ak!nq the Court. to set that minimumsbmdard of

aara with the four-year medical sJtudent.

THE COURTs I thInk we haw been Oval'that. In
, .

the Fox case I mentioned ear1ioJ:"due care in a lumber
.. ("

- camp might be gross negligence at Johns Hop1dns. Due :;.

care in Richmondor in Virginia Beaehmigh~be fteg1ioen"Ce

in Richmond depending on the facilities, end bacically,

according to the cases, the st.ate ot the ~, end I think

all the witnesses have testified that the pract.ice of

medicine is an art. the ;big state ot tho ~ in Virginia
- 41 -



'In

Beach, and I don' t think we eV9I) have to go that tar, to

be perfectly trllnl(. with you.

Dr. :Kay is obviously qualified as a very

eminent pathologist.. He does not see patJ.enu except.

on occasions where someone will either come in or he is

called to aee sorneoncQ in conau1"~ion. He if.) not

pract.icing medicine int.he sense of the. aeftlftdant herea,

and, a8 such, I do not. believe tlult. be is qualified.

Even if he -were, in Virginia Beach, a~ 1.~. the Court
•

refused to allow you ~ qualify Dr. Smith, ~ As a

pathologist, and based on tb&t. alona, I WOU14a.y tha~

Dr. Kay is not qualified.

MR. KERSHNERa Thank youo Your Honor. We

respectfully except.

THE COURT, All right, air•.

I assume Dr. Kay is going to remain.

Do you have other mati~rs?
MR. KERSHNER: Yes, Your Honor. I. think, ,if

Mr. Harlan agrees. that. Dr. K&y will sremaJn and WG,will

. --qualify Dr. Jackson.

THE COURT: Dr. Kay, you may step ~.

MR. 'H1\RLJ\N: Conlllist.ent with yoUX' X'U1inV. I .

~der. since the jury is out, that: fJhould Mr. Kersbner

call Dr. Kay to thea~and to best.lly aa to ot.hu' mature • .. ," .

lfthe Court 'WOu1.dconsider inB~~inq Dr 0 Ray that biG

- 42 -
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testtmony is not to touch upon ~e standard of care.

'I1IECOURT; Well, when and if. I don'~ know.

I can'~ tell you Wba~ ~e plaint1~f or bow the plaintiff
is GOingto proceed in his case, and if he 1G called back, "J

of course 1W9 will so advise b.irQ.

MR. KERSHNER, And, as I ul'u!erstaftd, YoU&' Honor,

by juggling the wi tn.sses and 1:Pr1nging DrG Jack.soft on to .

testify t we aren't prejudicing any' riuht 'to recall, e~
.. .d'

cetera t by agrGGDent that \18 are going to oall D&. Jackson.

'1'Im ~URTI Oh,' it fs no problEIQ there. !'hio ~

all ouuide the presence of the :Jury at this point.

I assume you are going to call Dr. Jack.soft to

qualify him along the 88m$ l,ines as -

.MR. KER~ER, The standard of carot YQJI, air.

THE COURTI Is' there any quoaUan r~g the

c1octozo'. qualificat.ions that. ~u1d have to be tu. up

outaide of the presence of the jury? -

MR. HARLAN, Yes, sir, .very detinit.el:y.

THECOURT, Is he here?

MR. KERSHNER. Yea, sir.

TIm COURTJ All right.

'.~.
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101R. KERSHNER: Mr. Jones will conduct the

qu•• tioning of Dr. Jackson, if it pleallo tho ~.

TIm COURTI, All right.
.. .,-'

PR. mILLE J. JAgsSOl!. called as Q. witn •• on

bebal~ of the plaintiff, being' first duly SWOXD•. WU

axamined and te8tified.~ follows.

DIRECT EXAMINATION

BY MR. JONES'

Q Would you state your name for tho Court.. ploaso?

A Neville James Jackson.

.' .

What.poatoraduate appoJ.ntmonts 414 you bold? ~;':-.
... .' ....

appointment for one year, instructorship in anatcay, and then-

.reslden~ a.ppo~tments.

,",' Q

A

Q

A

Q

A

Q-'

. A

Q

you: spcacialty?

And your .address?

407 Woodroof Road I Newport News, VLrgJ.nJ.a.

Are you a medical doctor?

Yes.

Where die! you receive your underO'l'a4\tate degree? .

At. the Newcaat.le Medical scboOl, U. ~and.

Internship equivalency of the tntamsbip :

Doyou have any poat;raduate appointaten.u in

44 ..;:
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A I .havethe diploma of the Royal College'of

~--'1"

40

Surqeons of England, the Royal College of Surgeons antSl'hyaiciana

in Canada,. and the diploma of the American Board of 5ur9UJr.

Q Are -they gained by examJ.na~icna?
•

\ I ~.

"

A Yes.

o Whenand wh~e did you commencethe ps'aotJ.ce of : I.

A

' ..

Aft.er completing foms! "aining t' I fua~
.,l<* .'

..practieed a. a'responsible suroeon in Canada•

o What appointments have you held ••!nee then?

A I was. Assist.ant. Profeasor of Surgery a~ the

Universit.y of Saskatchewan Medical Schoolg Saskatchewan, canada •

. I was Clinical Professor of SUrgery at~e Brooklyn O:lllberlan4
.,.

~ca1 Cen~er, t.hat is Downstate Medical Cent.er .in NewYork.
4 ~ .

D!reei:or of SUrgery at. the" Foothills Ho8pit.al, ('c(ngal;"~,Alberta, ;', ,".. ' ,

Canada. I did privat.e practice for sane years. and I amcurrently"

since QX'aduat.ion?'

A . Almost continuously.
.'

.";,.

Q Who do you teach?

A Mainly graduate students or the surgical

residents. I teaeh surgery.
o Where are these resident.s from?
A Generally from the Area surroundJ.nQ the medieal. .

~.'.
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.chool.

o What is the "nameof that medical .chaol? !'

A The name is the Eastern Virginia Medical School.

o Are you a tea~er at that school?

A Yes, sir.

Q What is your rank?
A Assistant. Professor in SUrgery."

Q
i

Where do you t.each the, residents?

Hoepltal in Hampton~

o Howmany res16ents do you have t:bere a Y't&r un4er'

your supervision?

,'" A Well, t:hey would take three mont.h1ypu104s at

any given time. Wego through two general residencies and one
\

plastic 8urq1c8l residency.
Howmany would tha~ be in, a year?

A This wouldbe eight. sometimesten becaWle

occasional.1:Ythe rotation is sh~rt, eight t.o 'tqnreaidenta, that

is thirt.y-ft ve through any service in the course of • year •...
Q Did you have occasion to teach ~

examinations anc! diagnoses with i:heee resident8?

A Yes,sir.

,.
',', d' ••

I,,:

'. ".~

Q

patients?

Are you currently enQaged"in t:h. traatraent of
.. ,:

, "
;0."

,';'", ,

A Yes, sir.
- 46 -

',.,



42
Q Do you treat cancer patients?

A

o
Yes, sir. ..
Whendid yOu last: operate on a cancer patient' ~<'r

A Whan? Monday, yesterday.

MIl. .HARIJ.\t~I 'Excuse me, Your Ifonor G Ifhere are'

-' !
I

, ,

t,."

various types of patients and various types of cancer.
. .

THECOURT:. You will have an opportunity to

cross-examine.
MR. H1\RLANI

MR. JONES:

please.

Well, ,I am objecting.

Let t"be Jut!ga make t:he xu11ng,
" ,

'rIm COURT: I overrule ~e objeat:J.on. You will

have a chance to cross-examina. If it 1s not brrou;hi: out,

"<], I am sure you will have an opportunity to do so.

BY MR. JONES I

,0 Do you have any spee!.al respon$ibill ty tor cancer
;,"'.

patients ,in your hosp! tal?

A I am responsible for all the aurc;ioal cancer
". ,, '

patients, but I am also Chainnan of the Hospital ~r Board

which overseea the 'Whole cancer program and the' other services

as well.

".1 .,

Q

A

Haveyou had muchexp&ri~ee wii:b breast c&nCU"' ,
," ,",..'

Yes, sir.
Q Have you seen any cases of breast cancu recen~ly7

- 47
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A Two, in females.
43

. Q How recently was that, ~ctor?

A

.0

bad you .treated?

A

That was eigh'tean months, t"-O years ago.

Prior to that,' how many.oases of breast. cancer
I

It 1s diftic~t to pullout an accurate figure.

~- . '.

,'. ..". -, ~

' ..

~. 4

. here. I think. t.he average general surtJeoD probably encounters

and deals with himself somewhere on the order of. six to ~en

breast cancer' patients in the course of a year II bu.~ ~er. were,'... .

I \o,Ould say, approximately eight cases a year while I was in

pr~ice in Calg~ry and in other places." in NewYork and so on,

and this is an aver~ge general surgeon' s experience.

MR. UARL.AN# .Excuse me, JUdge. I would object.

to what an average general surgeon' s experience would be.

I wou1d like to know 'What this suxgeon' s eXperience i••

That is the wholeaspect of it.

THECOURT: I think he said approximately. eiQht.

per year and this is the general surgeonpGr'se.
. . .

MR. lJARLM71 I think be said the average GfmClral

-surgeon.

THE COURT: You will have an oppo~it.y to
':&.

cross-examinE'!.

BY MR. JONES I

Q Do you \-lark !po any other heapi t.ala 1n thQ

- 48 -
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Tidewater, area?

A No, sir.
o Why not.?

A I have a' full';'time contract with tho Federal
1 •i

, , Government and the medical school, Which preolu4Gs me woZ'ldng

outside of the Vet.erans Hospital.

Q !lave you appiied for privilegeain ~y ot.her

Tidewater hospital?

',.j'

. '.~

A NO, sir. •

o Is that for the sarne reason?

A For the' same rea$on.

o Have you been invited to apply for privileve.

in any other hoap!tal?

A It has been suggested thAt I should ~y to

Norfolk General and change my status to part-t.tmO ~ with

the Veterans Administration and obtain possible PJ:ivil"G!I at

Norfolk General Hospital.
o Why do you say part-t.ime? ~at si9nJ,ficaneG is

.f' 'that?
If I haVAIS part:-time contract wit;h the Federal

Government, i:hen I 'WOuldbe able to engage in private pract.ice.

o Did I ask you have you been invited to apply at

any other hospitals?

. . ~,'
..~.".',.

A 'l'his has been suggested.

a Who suggested that to you?
- 49 -
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A ' The Chairman of 'the DeP,artment of Surqery at.

£VMS.

o At the Veterans Administration in Hamptondo you

have cont.act with other physicians from' the Tidewatex" ,area'

A Yes, sir.
Q, Would you bplain tbat?

A Wehave EJome ..J)Ilrt-time staff mem2)ek'aand

", consultanu. Whowork with our services and also wOrkin their
, ,

O\m practices ~r in other medical activities outside the hospital. ,.:
Q Howmany part-time people wuld you say are on',

at~. Hampton HOspital?

A On the order of twenty, twenty-tour or thirty.'

Q Are those active people?

A Those are people whoeome in r~larly ~or part

of .their working~ek, as it were.

Q'

"'the heapi tal?

Are there act.ually more than that. connecrtec! with
. .~

','

A Well, we have' 8 large pcarcentage of. conaulumta,
. ~..
•... ; ,.

r ....

Doyou have a hard core of t\\18Jlty-tive doct.orsQ.

, someof whom attend fairly regularly, others WhO'don't at all. ,;'.~~'
..':\~~~,~.

"\ ..

, , from t1te caamuni ty?

,A Scmewhere on that. etrder. I can' 't quat-a exact.
. .'.'

tifjJUres without --

o Have you been able to f~xm 'any .impression aJ:lout

.' I- ~~. ;',

.. . ~"

,.. '~.',
':,

. , .~.If

t:he (Jeneral standard of pr~ct:ice prevailing in i:he '1'idewa~er area .'
, '

-.50 -
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from your contacts with these people? ,

MR. HARL1\N: Objection, YourHanor.

THE COUR'l', Sustained.
, "

..~'.' .

" ',1". ',"

BY MR. JONES. I.: ;,'.- .• ,~, -} ..

,0 Do you think there is anyt.bJ.ng,.special, unique ,'" '

or peculiar to medicino and surgery as practiced in tho Tidewatu ,

area?

MR. IIARL1\N: Objt}ction, Your Uonor.' '
, , . ", ~

THE: COURT:
.

What is the basis ot your objection?
MR. HARIJ\N, The Tidewater aru. It: i. the

Are you confining me to the City of.

.", .. ,'
, .•.

I

community of Virqinia Beach.
THE COUR'l':' Or similar ecmnunit:y.

MR. HARIJ\1ll. Yes, sir.

'l"HE COURT. SUstain the objec1:1~.

MR. JONES:

'~' ~'

. "; ~... ,.,' .., ",;
J." i

. ,"• ... t.... ~,
; I, ",' ;

.. "f ~,':....:' .'"::
, :('::'~'

, .. .
, , ,

Virginia Beach, Your'Honor?

, I

Of course, the burden is on you to ahowthat

. ,
f'" ,,-,

,',1, .'

.; .: ]-:...'
, . .. ,

He is tal1dng about a s1mJ.lu

Or a similar c:ammunit.y.

.
Or a similar CClllltDuniqr.TIm COURTI

THE COURT.

'MR. JONES:

eamnunity.
that caumunity is similar to Virginia Beach, and that . , .~

"

\IIOuldbe part of yourqu~lifications
, ,

MR. JONBS: Your Honor --

.~.
, "

through this' wJ.tnua~:,;:~<';
.•..~~:~.
. '.' ,
"'.;",' '

:ti, ••

.' ,; ..~~.
. .\ .•..

THE COURT: x. think it might be helpful if we
I
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prefac~d all our remarks by talking about' tile nature

I'

involved and not the present one.

MR.'JONES: All right. , I would like ~ point

out to Your Honor that the patholoqistadm.t. tted tha~ he

considered the standard to be the Dame for Hampton,

Virginia Be~ch --
, THE COURT a In pathology l'l

MR. JONES: In, pat.holOQYo
Jf'

THE COURTI' We are not. concerned wi t:h pathology •
....

MR. JONES: W. are not?

THE COURT~ You are not, bu.~at dUe point your

qualificat.ions as to the standard of care, you are not

talking about the standardot care in pa~oloqy •
MR. JONES: . Can ,I approach the Bench t Your' Honor?

t,

is not here.

(Whereupon, COWlsel approached i:hG ~c::h af\d

conferred with the Court.out of the hearin9 of tho tX)urt.

BY MR. JONES S

Q

area"?

Deetor, do ,you undorstand the texm "Tidewater
, ,

. A Generally, yes.

- 52
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Q ' t'Jhat. would you think someone mGmt 'by the term

A

(

a gmersl t.enn, a$ I W1derstand itla

>.

:.:' I
, I

;

. i
. I
. !

Q

A

Do you consider ita aemmo.n~~y7

fI'

MR•• JONES: " Would Mr. Harl&1 stipulat€l that be

' ..

,knows the standard of care in Hampton?

TUE COURT: On

that. -

THE COURT g At this point.he' t.es~ified that he

has praet;iced in Hampton in the VfSJt.~rW18 I~1t.&lQ

.; "

, 'r

. '....

'-",

MR •• JONES 8 g 14 onwarde sir fl yes.

THE COURT:Ohe nOllprior thereto.

THE WITNESS: :r came to this area in 19749

- 53
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No, sir .•
. MRoJONES: Your Honore he is familiar with the

Only "as a localityo

..::
'," "".

'.' .'

.; /'.
' ..•.

..' ,.~.

.',,-

AUgust.

August of' '741 , '

When?

Were you fami,:p.ar with Virginia Beach then?
" .

W~re you familiar 'With V.b:giniaBeadl in Nov~
"t

No, sir.

Yeso '

BY THE COURT:

0

A

:,:
0

A

0 ...•

A'

0

of '14'1
A

Q

A

, .

· a community --
THE COURT: We are. talking abou~ an incident; tha~ ,",'

"

occurred in Novemberof 19740 .

Dro Jacltson, in Virginia neaeh th$ quetli~lont if:

.it get.s t.o .that point: 0 will be Whether ot: not. you knew the

st.andnrd of care practicooby phya1ciarulle'Wbe1phar i~ be

Hampton or Virginia Beac:h,in No~ of '14" ~
somewhereelse', but~ all right, let'a Gay ,~ton in

No~r of 01411 the. standard of care that. 'WOuld apply

to treatment and diagnosis and t~eabt'aent by physioians, . .

in. the Cit.y of' Hampt6n in November of 19740
- 54 -
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that t~e I had fonmed an impression ~a~ the standard
prevailing was generally in lina with ~SG that I had
been familiar with out;side.'

in Virginia Ueach at that ~tm~?
I

TIm WITNESS: ' Not specifically, sir,
"""",

Tim COURT: Do y-ou know~Gther 011 no~ the

st.andards were the same at t.'hat t.ime?

the standards in Virginia Beach --
THE 'COURTI He can' say.

MR. HARLt'\N: I am just --. all right:•
. .

THE WITNESS: Now~ about November" .74 - I am

sorry, air. I am not quite clearo
" .

TIm COURT: Do you.know whether or no~~n

is 8~ilar to Virginia Beach as far as the standards of
care -- well" you wouldn' ~ be it you'U61 not. familiar 0

Can I help tha Court for & ~~?. . .
I think that is all be has to say, be 'knows thfb standard

".' .

i /\w--

. .
and Hampton are both peri: of tho TidElW8l~ arGSo That. ii.il

corm'lDn facilities in November of U 74 t.ha~W$r0 uasd by
- 55 -
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tlll@City of Virginia Beach and th, City of Hampton. such "

./'

. ,"; ':'
., .

.'~' t. ./ .

-.y

..

THB COURT. Do yOU lmow the t'W1'mtl:l taPlJ at. that
'j },

~, DidnG~W9ldnd of)teap t.bel!1J~ tMo U(;)QO' ~~7

MR. JOltlESa y~ ~0 ean W$ ~fy bjm u

klllO\dn~.thGet_~ of CU<lSt 1ft ~tofto ~ put 0'4'

ano~ wib'U!~B13 'Co i:~tify ~ut the Ti~3L~ ~ and

iu ~g%aphy? . \

TUB .CObRT a We U'4i'l not. eo.f'AccmGti witb ~aphyo
\
,.~

Weu.oone.m~ With the tJtMdu~of ~ !n t.hitlJ

~l~y 01: a similu ~fty.o the:t 1$ \'d.th the O~

.' f0.C!li~1.a ana i:he Gamestm1&ttd" ood t1l@Oftly WlJJ.y Ito ean
;'
I

~_U!ly is for him ~ 1mow Wb~~ tb(!) atan~ ~ ~e

O~lBe there could li\O~ ~ a @wlu ~~Ydl

" MRs JONESB ~ in V~iftla ~ ~tJ ~~. ,

&>~Ot 'kIlt~ Whai; th/2 mrneeol~imt ~ the hill ~"

• eane~ ttil you if bi3 lif~ ~aed ~'l"~' IfWI) how

emn he ~llWJ ~t Asgoimlg on at Vi~it.a a-cb?

~ COURTI I tbinkthiG is the 1$w4lI You mi~~

not. agree with it-It The doctor bY pe.lntea O'lUt ~

vlvi4ly ~ pmbl5ft, mth ~G law am !~ i$ ~1t.~/) but
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, .
Beach11 Norfolk 9 PO%~t.b" N~ NOWi.1 &fitS Hcmtp~ ue' ,,'.~:,'.

no~ one ~lQ~ Tl4eWQt. ~i~~. '

.' ~
, •. - ,~>. ;. .

.'

" ,

"

areall' mywny. mel ~ ~ ~ora1:ll.y,h&a riJ~td th&\t tho .. '.

only, way hI! could uV$ qualAfie4 fo:.t" him ~ ~w knwl(tdg'G

of tha praeUoo in th@ ~ ~~!~ i1A o~ to teSt.1f'Yf.'

t.ha~they U0, edmllu" and that. be only hU bowledge of

~G pra~t.i~fD .in Cft@a' So how ean yeu t:~ t.hat. they

ue ,!dJli1il~?

, .'

~'. '
.,',

.',' /

'elti~, You Ifcncre an61I '~j(mie1r~tan4~_ ~0 ~.la~ "
& ~!t.Ye TU mode of lifG~ t;b<a way Of"1!rift, •. the. '.
, t1Jtanau-d 'ct doctors t'belmQt; dum~ ~_ ~ i:~ a

certain"ei~y ~ ~~ Md you ~~g thaa .•tJr:~ mmd

it is Q Gign that fJ£QYsi3Vtt9Wa ~e'b@ ,Gz sem~\Jo

, 'lim CO~ 8 Xwill dlow you to ~ligy him as

", . '/

" .

" ,' .. "

MY0 doM it ,so far" that. iG,I '1ft the city ~4hmethe

V~ •. anm Ho~iU1 ia p'~Ulyo
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MR. JONES3 Wepu~ on $Vidence -

Tim COURTg We Wfe ~9 ~t. & t~ 1ft

Virginia" H@sees I'at.!mto evert t'UayP bo u callGd upon
I

to d!agnose and "eat: .theH PQ~~to II .a' WG)wro talkJ.nQ

about.th~ sUildu'd of OAr($! Wj app1:!Wto t'ha~partiw1u

type of physician. and ~ia1ly 8 gyfte=l~t ~ is
, .

., .'

,
a pract:ic!ng physieiMt ~ GaMJ,patict8 ~ dQy, W:bo

is ,called tipCft to:cUa~ tU\1.d u@at th~e paUonta, and'-

.~ or no~ h4it 1m. ~e ~ s~ of ceure tha~

is appl!Gd in this ~lty @rsimilu ~~i_Q

Mao JONES 3 t kQGp l~tng si~t of ~ fact.p

Your HonorlJ ~~ CDG tJme I bliQW J h~ ~ say the

mtfm.dard@t a pbysleiM, and X just. ~t004 yc\\ to £lay :

the e~dard of & iYil'u)Ccl091sto X 60ft e ~ b$W Uhidb way
.\

, ,
,I

10'"

~w~. llm4 X em WN he' ASD 'but it has to' b6t in the ",:"~,'

p~1wlu :fieldm eo partillN10z ~i~ Oil' a a.illiiUu

~l~YIJ not a $~lu fi@ltlll) wt irA Q smi1u'
'>

~ity&
The iLit-t:le wrsus Creea eta". !aJ QOrt of a I"@cap
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. ....• i
.. ",

!Go JONESs Let. _ %l:~ .~ he htJ8 to say for ..;:;,

'3f01l GO fu. H'G doee s~ paUavau, he ~~ tU.eposo, and
I'. " .'.~

the point. X 'broUght in '~t. th~ out,d.~~ ~o

eontng ifto these ~wen~f!ft ~U .4 ~ aU the t,ime

on a 8~u4ybasis Ilmd a ~tal oie h~_ t~ tJ.meto
,~

time tha't he' has eontact wi~9 anti I t:Oult£ Gay tha~ if

you uowd like me to C@nt.m\W f~ th&t poh'l~ tmii take i~ ;'

. .

THE COURT8 Wall, I .think the ~ thing you ClM

do righ~ now im too put On GIl .~ evi~ 3fC'IU tflm~ for
L.

~ rocordfl bu~ I me rtDading fli:'01fl the> ;.':,:Bly'1,~. eue Qt.
., ' ..

, .

doing ~d.gbtDOWo Tbi$ ,1", %@Cl~in~ t$cme of ~$ ~;G

pl&\in~lff aftt.Gmip~@d to ehcrw1 bY, '1b:q) Gerst-ley

aitandard of medica! plrset;ic@?a' ~ eutifit94.

, ,

"

the Court. ruled that. ~oA similar eommun!~y"G~ had

noi: been m~ It and the! def6.m.dant Q s furtheg objoetion was

- 59 -'-

',.

,. ,';

." ','

. ';'"

,..~
.,' .
;'; .,

... '..

':.. ' .

,. '."
:' ~:.~.

-----_._-----------_.-_. __ .~--_._-'_... -' ..•_--~- _ ..--



Bu.~ained. That's it.
/

MR. JONESi But they were t:alldng abou~ aome

place in Prinoe William Coun'ty, VirgWa •.

'.t'HB COtJRf1'I I~ CIoesn' ~ .make any &£terence.
I

Dr.. JacksOft suted in NoYemher of 1974 that he was not

familiar with Virginia Beach and the starl4ard of cu.
. r

her •• ,....

MR. JONES. Bui: if -- .'
.J

MR. KBRSHNElU No~ t:ha~ I am intO t:he ar:gument,

I. am not:, but. may I uk tho"eo~ to clarify the cue

that that particular decision Camf) frea?

THE COUR'l'1 AbingtOn.

MR. 'KERSHNER' Yes. I thought that oulier we

had confuaed thai:, and ~e Court. does un6ereunc! this is

not •.state.

MR. JORESI I live at the nori:h en.~of VUV1nia.

Beach and X know scme doctors 0 and I can eafo1y say I, .

~ow acmething about the north Gl!ft4pf VutiftJ.a Beach. X
!

knowVirginia Beach. You can' t say just' tIocaUs. I don' t

know ecmethino about the south end of VU'giftia Beach

that.--
TaB COURTI Oh. I haw no problem a1JoUt. that and

it 1mno qu.a~ion we haw Whatwe call a matJ.ona1 .t.andud ..

- 60 -
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~or physicians. Noquestion about that. They all IW8't

take -- what is it?..

THECOURTI . Board examinations that QZ"8 national,

but QU%' Suprcwe Court baa refUsGSd as ~oeGftUyu a few

months ogo'to go al~g with the national lltandaz:4a, and.
tbey !lave zoequired the Court;$ t.o apply the ~ etJ:~

local ccamun.f.toy 2:UlQ, and I can' ft chango ~~. and I _ 4'

no~ going~. Our Supreme Court: said t.hey would not.
•

ehan\18 it. 'If the I.Qgls1atWC'G wants to do ito, it i. .

going to be their prer098tive.

MR. JONES. I request a ruling fl'Cm the Court on

Wat COllet! t.utaa 'fid<Nater. Is Virginia Beach .in

Tidewater 0 Virginia? FiraD the s~andpoint:of ~t.7 What

cons~!tutQS Tidewater as regards 'What? I don°~ 'mow.

MR. HARLANI Excuse me, Your Honoz'. I' thJ.ftk --

THECOURT. I haw \Wed the ~rdB .T~ter •

.,
X can't honestly t.ell you what they mean. Hampton Roada

...i.e that body of. water out ~_e. '.lb. area of Rampt.on

Roads" Xassume, covers any area that touehu Oft that
..

body of water. bu~ rurely bee.WiG it is tridewator, if

that ,is, and you want to include WllliamabUx'g and go , -.

~t; fGrIl ~at does not mean tIult. it i. a aJm11u'
.. ,:.;

ccununit.y.
61-
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MR" HAlU.AN s How about; Wuhing't(mo D.C 0 ? The

Pof:omac River iG affQ)Ctod Toy tho tides. too •

THE CO'URT3 Tidewater 19 if I I."~r €lCnoctly.

is the lowland from. tho mountainl!J «!own"

MR. JONESI You would tJu~t that. Vizqinta

Beachis no~~eneou?

•.

.,.

THE COU'RT: Wi~ ~1

MRo JONES I Why ar~ you holding \Uj to that EJ.'

'1'ImOOUR'l S % amholtUng you to the stan~

tha~ t.he SUprmftG Court bas sugvootea. If' you 'WOUld like

to r@Otf'Qr the sv!dtineG tor tho record, X am going to

allow you 1:0 do SOo A~ this pcin~ DrIII Jadu!Km !a not

..

qualified to ~es~ify as ~ the S~dwrd Ua this ecmm.w.nU:y

or similar aammmit1ea since be di4nt~ ~ thim ~!~Y ..

Q !)gil JaakOODll can you ~1 this ~ &bout. YO\lZ'

~ •. !ence wi,t;h ~be part-tmG physilOians 1ft ~, ~t ~YJMl of

rolat.iCl1l~hip you had with tbGm?

- 62 -
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A Well, for instance. on' our orthopedics aorv1co. '

andhave-

TBB 'COURTI ExcwIe me. . I den' to mean to 'keep. ,

int.erxup1:1ng, but. I think it. 1tboUl4 be ltaU.t.ed to '74.

It. Is not. What.8VQI'1 today 10 -

,MR. JONES.I We wUl st.ipulate en him thai:

an~9 prior i:o his coming in. he has no 1cnowled9Q of
.Nt

thai:. '
.'"

MR. HARLANI I think the ~.. po!ai:, if I .

may --,

Hampt.onin November of '74. which is thQ lea~, appuent.1y, .,/'

al189&t.ion of any n8fJlie,ence in this cue. 01"_ I wrong?

" ,

"

MR. KERSHNERS W. a11ege4 1\$911U8ftect. You

Honor, all tho waythrou~ Noveabar, '14; ~ob

Nowmber. •75. The original al1eptton 01 neg1tpnC811

Your HonoJ:', i. that the deffllJlU!Qnt. WAS.negligent on .

lfowmber 25, 1975, and for ~ •• years ~g.'

'1'HBCOURTS All a:-ight.

MR. HAIU.J\H: Of courSQ, Y"U have the atatut.

of 1iDdbt.ions t.o plead for p~ of it.

BY MR. JONES I

Q Would You explain tor the juxy aftCI the Court

- 63 -
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your duti •• as a professor and e facult.yof the Baatem Virqi.nia

Me41cal School?

TIm c:otJRfl's Firat, When did you ~ a

protesaor?
THEWITNESS, In Augusto, '14.

. "

': I.,'

The principal. responcd.bl1ity i.e "aching my

specialt.y, goneral eurgBy, va~U' ~, principally

to ~aduat.. st.udenu, .cae undergraduate CGIIIdtu.., and .#

98ft-a! faculty dut.ies of aa admtntstraUw nature.

BY MR. JotllBSI .

Q Are you .tIled in t:he 41agnoaUe uehnJ.quu

A I have bpOriene. ana knowledge of tll&t field.

Q Would you tell tha Court how )'OU o:bttdne4

sufficient experienco and knowlodget

A Well, basically taught at. a llt4M1lca1 school, and

thea8 fiela. are developed by pra~ic8 and inaUuoUon on the

vraduat.. level. principally bypractice over a period of u... .'.
Q And bow many year. have you !MMnp¥'aot.1c1ll9 that.? , ,

A Theski111iandbrsa.t examina1:J.one?

A SinceI graduat.edin 19'3.
Q Yea. ,

.. ,' ;'

Q Do you t.each the Illdllcs .in the maJlagemeftt of

breut cancer and diaonosia ao part of your 4uti.. at the
- 64 -
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Eastern Virginia Medical College?"

A Yes.

Q Do you teach basic c!iagnostic techniques for the

r8COQni~ion of breU1: cancer?

A . ,

.,

Q Ar. you femiliar with the Medical. College of

Virginia? .

A Ob, I am familiar with it byn-e and met acme ,r

people frcm there. •
. .

Q Are you peraona1ly acqua1nteci with any of their

gractuatea?

A X baw met:several graduotea as ~i4eftttl. and

· I have one 9Z'eduatQ \\tic 1. on my auroic.l staft •.

, Q Have you had occuJ.on to Z'4Ia.!" any ret.-nals

tor ••• at aurgery in part..leular?

A Wehave had two cues of brea~ cancer ift the

hospital .ince I have been there. I ean' t: recall howene of
,

them got to \18. One was referred 'by uanaf •. fJ:em another VA

inaU tut.ion elsewhere in the COW1t.r:y. '1'b. chane.. are th4D other
-cue wall aeen in our clinic by one of ouzo phys~.

Q Do you have lady ve'terans oecuiofta11y in the

hospital .,

A Yee. We have a tf/IWo

Q Andthese were ladies we are epealdnq on

- 65 -
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o Do you boleS any kind of l1aison with any medical

groupe that d.eal with cance:" aneS. if 80, aould Y'l)U explain what

A WeU, I mention~ the '1'Urnor Board" end I 11m also

Q Have you published any utic1". papm:8, 80

forth, on •• ui: cancer or ita managgnent~

A No, air.
Q You have not?

A No.'

Q Xli it s.fe" to say that. you &m't 1mOW the

.unclereS of care tor a gynecol09is~ in '.ridewat •. , Viz'virdat

A Yea, air, it i. maf•.•..•.

MR. HARLAN. with that mtatement. • .1wtp, ,..

wouleS uk the CoUJ:'1: to con.ide%' that ~ witnue cannot

MR. JONBSI WeUe not uoJ:1dnV thie case on the

basis of his, but of 8cmeone in gyDQICOJ.9gy. Your Saftor

aft a positJ.on earlier --

TUBCOURT. Wewill make the ~Uonp

right or 'WrOng. after he ill finiah.a.

BY MR. JOJOS' '

Q Fromyour association with outai48 people at the
"" .f,

- 66 -



12
atandard of care for diaQno.is and detection of breaat canoer in

.Hampton,Virginia"
(

A I have a' general impre.sicft of t1ae etandu4

prevailing, 8uehU I can ~rb in tuo yeus in tJl. a ••

a Doctor, ~ said that you' d!4ft. t know til.

atandard ot care tor a gynecologist AnVJ.rgifttaJBe&cll?..
A Yes,air.

• "I

, : .....

a
.

A Well, what i8 there to explain? X•••• :r don'~ '

know",bat the atandareS of OYfteeology Was or iSl in any _.a. that
, ,

% oan base any astatement under oath on. X have • ganeral

.tmpr".ion of wat 00- on, but this is just my OSIB08U. Xhave

had no dealing. wi tb gyn-eol09iata .in V1rqinia Beach•.."

o Would you say that -- 40 you know •• t: the

mmf.lma abndarda ot a 0Yft8COlog1atU'e to 11" up ~ in the

City ot Hampton?

'mB COURT. 'I'hat J.. a aiftiDun tOJ: the gynecology

Honor.

MR. HAR.LANI I haven' t objectee! to that Oh.Q It

i. no~ what:he t:h1nks they are, but ubat the at.andard 18.

THECOURT, It ie not the m.t.sWmIa -undu4. It.
.. ~

MR. HARLAN', Exaatlyu

- 67 -
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MR. JONES: Doctor, do you know tho minimUm

MR. HARLAN' Object1cn.

TBS COURTI Sust:a.t.n i:he objeteUOno I~ J.f) not.

the m!D1mum standard. It ie the atandar4 in t.be ana.

MR. JONES' If ~ min.traum is 1... than the

atancLud. ~ don' t think'.-

'lHB COURTI It 1$tb. sun4ar4 of~. % am

MR. JONESI. I lWOU14 assume the tlIJ..ft1rltu'n1 standard
.. '

19;wha~ is se:t by the National Board.

. 'l'BE COURTI I voulc! uaum. that mc>.~pby.ieiana

in this area and ether ar&U caxceect that. ~tan4u4. an4

if it; ie exceeded in. thia ana. then we expect. the

defendant U) have exceededthat standard.

BY MR. JONBSI

Q Doctor. do' you have any le;nowlodge of ~ e1;andaJ:d

of care 'for caneer at. River. ide Hospital and ift Uewport sewS?

A Indirectly. andtha standard seems to - ve:y

c.JOOd. '!'hat.'. all I can say.

Q ... Do you have any knowledge -of the .undu4 e,t

care for the ue.tmer.t of cancer or a dicp.U Of CaDCU at

Norfolk General?
- 68 -
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A Frommy knowle<1Qe of the BUrfJical ataff at

Norfolk Genual" again I think this 1s of a very higb at.andard.

Q Do you have a J)Q'sonal. aoquainUftCe with ~

fl\U'9ical aUff at. Norfolk General1 You do. dOfttt, you~ Dootox'?

A Yes,sir.

sr MR. JONBS I -,.'
Q

. , .

8lU'o1cal .taff at Not'f'olk General'

A SaftG l1mit.ed with the staff. yes •.

HR. JONES: I would like to cak tho eoun to

rule•

;,

" .. .

•• Q In your experience with canoe patJ.eta. Doctor, ..

do you follow up your cnm pat.ien'te aftter opuaticmll?

A As a rule, yes.

Q liOuld you upldndaa a n1e" i:O lttle, plMSO?

A Well, occasionally the patJ.en~&1 IDO'ftl fSUll

~e area or d.".109 oa'ftPl:Lea~lons 'Which •.eq\l!n follO\lf-\W tl'Cal

- 69 -:
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another different kind of phy• .t.cian, or occaoionuly I move and

follow-up bIeome. no longer po•• J.bl ••

Q Do you have an onc:ologi.t: at the Vetc'ana

Hospital?

Q Doeshe do allot the follow-up there7

A Be follows hili ~ paUenu and Primarily 1.

concemed with c:hGlnOthorapy en more 04vancecS bmcn. He may
..to

..

doaely togeth•.•

Q Did you .ay you follow your OWI\ patJ.~t8"

Q , '.t .>'.

pez-oenhga of tMm 'WOuldyou say you follow?

A Well, ~e objec~.t.w 10 a hundred. ~_~. Whe.,
. '.,

follow-pp and try ~ maintain this tJu:ouob CNI' e1.tAia and tJu'ough ,,:.,.

the 'Tumor Board.

.nec••• ary SCIDG paUenta follow minor procedurea or ~ .in

Wieh .equel•• are anticipated -'18\ discharged, and •• w 90

in to s.. th.. again, the cancer pat1eDb, wealways fiIT,.o-'l
"

Q

'. "

A i'

," ~.

can' t &tf. to anyale' 8 opinion on a 111•••. bUu, .\ U h.
- 70 -

,,'.' .

___..........----- .---0.-



66
was lcnowledgeable and ~a1Jdng sanae, then I wuld probahly deter

to Ids opinion on ~it.t.C! probl,8DB. However,:I uu i~ you are

eonaiduinga .~ of coruJult.a'tive P1'OCeS8, and % ••• ~ think '.

anyone ia !»o\mCl by the outcome.of anyone consultation looking

Q I. an oncologi.t superior to you. .in

pzoogDOaticaUon of life ~ancy fo¥ cancer vic:tW1
. .

A , It wuld dependon 'the oncologist ad h1a natun'
"

~ inf'oxma~1On in t.'aat area. Scma oncclogiat.ao yea., •••• no.
. . .

Q Wouldbe have ~o rely on. the __ tn- of
-

infomaticm that you have available w you?

A In general tor the rGSUlu of lcmO-hnl studies

. of treatment in a large numberof patJ._~. weabc haw to rely ...
"'"

,"
center at.ucUea Which cc:xu. Ou~ in li~.ture troll tJ.me.to tJme and

which no individual oncologist or 8ur~ OM ~ to c1eftlop out

of hi. Otoft praet.1.cal &xperiencG. So .•••have to rely Oft the tumor

lit.atw:O l~ tor this infoxmat1on on long-tela :follow up.

Q
-~o.ticat.1Gn are cJetemdne4 in the li~"aftd?

A Wall, by following -

)tRia HARLAN. Are we still qu&1ityinO •. ~Ung

. ,,/
I, "

. ""

,;"',

,.,"'.

, .
; ..~.into acnei:hing el••1

MR. JONES I I am 8UvgeSting that\ •• an going to ~

will you stipulat.e he .u qualified, Mx'. 8U'laD, to

- 71 -
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progn08~1aa~e about cancer? If not. weWill jwst keep

rip" en going-

MR. HARLAN. I am jua't'.mdertn; .•••ther we aro",

qualifying him as to the stanciaJ:d of cue.,

'1'BBCOURT. That is where ••• us.

MR. JONES. wall. I ~ we wU1 'k.U1 't)ae Whol.'

thing. if you don't min4.

'J."HE COURT' I th1Dk _ ue ~t!tlg •• littl. far

afield ,anyway. The real question is tUapoai ••

MR.J'ONES,Anddama~. Is' the prognoaticatlQft

Oft dama98G'

MR. JONES' All r:1.Vht.. I waJ'ltf:Opos. that..

'1'HSCOURT. Well, that. 1s Wby the ~ is

. 'BY Mao JONES I

. ','.

", !

Q

! "

, "

- 72 -
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TBB WITNESSI I know -

MR. HARLAN. ExawJ. me. If Xmay, 1t. 18 • J:ather

broad quest.ion. I objec~ to it b0cause 1~U 80 'bI'oad.

Mao JONESI X th1ftk tot is re1want.•.
I .

You may anawer.
. "

BY MR. JOSES.

for the diagnosic of cane.? ,

A Personal 'knOwl". Xha'tle Mowlotioe of rtlY own

personal stant1ar4 It the standard of 'lAY associates f ~ ~ bave the

stan4ard that weUy to t..ach.

MR. JONESI I ~ula l.f.k. to get You Bortozo to
"

:lN1. on what. '1'idewat4*r ia LU\tIWhether be 18 ~lfled.

'fHB COURT' X cSon't 'know wa~ '-'itt..-tu J.8.

MR. JONES. You have .&1 Ii blatant; Gutcent

of --

TIm COUR'lI I told you •• :r waa ••. ~(JfJtGr

, Tidewater 'to mewas all the fla~ land fx-cm tho JIJOUfttains

'1'hey arc separate eGIlIIlUIUtJ.es. 'lhm:'etoZ'O \IOu

I'llWJt establish that. 1:hestandard ~ the " ••. 1ft tIlca8.
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'l'HB COURTI Yas • sir.

BY MR. JONBS' '"~

Q

RlwZ'IJ.ldoBoapiul?
A Yes, sir.

Q How aces it. stack up with Norfo11c. Gtmox'alt

A I t;hink .•.•

THE COUR'1'. Rev, his ~Umony earlier i.e that

heinclirecUy knew. I wrot.e that". dow'a, "Indirectly ,,\,:'

familiar wi til Rivera ide tJu:cugh acqua1nunces. d Ie that
"

. .:'. '.

,

THB COURTI He 'doOan't lulow. It. !a hear.AY.

MR. JONESI Mr. Harlan?

....
at t:h1. time and aeo wet. the CoUJ:'t18 901ft., ~ nl ••

I just don't see anYfWi~ that. t:b.,~ of care
",

.in th1. COitliunity has :been pr •• eni:. 'J.'h•• f'ono t.h8J:e 10

nothing "eally to cross-examine on at. this~. '!'be

dootol' hu boen very candid, u WJUa.1i11

, .

- 74 -
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10
BY '1'SB COURT'

o Doctor, do you have personal knowl-'ge of tU

standard of CUG used by gyneco1ovuu iD the diapo.18 01 canee .

of the rw_~ in mat.t~8 in tho' eu:)'of Hampton?,

A mot having bad any patJ.enit x-ef'UYed to. a
'.

9Yl\ecolOQlat, I can' t. really' give, a -

Q Well, Vb_ they are refure419 !~:is wmally

beaman of a. suspicion or ••• ething of that netul:Qo ill J.~ not?

.'

A Yea. .,:

Q Do you have lillY exporience f:rom Q penona1

knowledge, or an yOu in any way familiar w1~ 't2lei•. ift1Ual

,«X'1wp before you ~ it?

.'.. Q

they do? .

'r> A I WGUlc.t ant.icipatethat i~ is -

Not What. you thinlt tMy de. ,Do JOV. bow 'What

"

.'

' ..

A I know"t they are auppoaedW do, _~ X aant ~

. say wat. Hallpton wneeol09is~ de before W 8t1M) the paUent., or

,.\\tlat 4!MmgynecologiatIJ in my px'evious U'efl ba~ practJ.ced if i~ ,

caaes to that, except that. •• ~ they cSt4 • .-.4 to -

aaUef&e*ory •

o In your practice genere11y. whGftYounceiw .•

patJ._~, vhei:h.. i~be X'Qferred by a physioian OX' by. say. aaot:her

patiet, or anyone, there le usually incU.catlon.,. cancu. 18 that

A Or other 4laeaae requiring augJ.aal trMtramt:,
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TIm COU'RT' 'lb. Court As of the opiDicm that

Dr. Jackson i. not qualified to bstify to the standard

of care in the diagnoa1s of breaat caI\~ _ 9YfteeologtaU, '

oithar in HamptOn or in Virginia ~e

MR. KERSHNBRI '1'l'umk you, yO'U'~. We DOte

our except.ion to th8 Court' aJ ruling and we .ouu iIOlieit

the Co~' s advlee en howt.o pJ:0Cee4 fran h•.•• ..'MR"HARLANa We1l-
Ii"

TIm COUR'ta The cmly thing I' am go.blg to do is .

Jterehnero

MR. KERSHNERI '1'bank you.

(Whereupon t the Court. rQC$.fJse4 at. 3 112 p.m.

and reconvened a~ 3153 p.m.)
',.,

, .
THB COUR'l'I All J:igh~.Mr. Kushner.

MR. KERSHNERI Your Hcnor CI it i~ p1euo the

Court, I would like to fully un4eJ:eUft4 you&' J:U1ino on

~e qualifica'tions of the witnGS.es.

Is it my undermundf.n9 tha~ YOUZ'.1J'.onoz' baa ruled

that. in api'te of the evidence that. thQ pla!nUU has put

on to qualify the plaint.1ff export witn•.•••• to u.Ufy

to i:he local rJ'tandard of care in this cUQ, YOU¥ Honor
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haa found them not: qual1filSd. and I \'IOul4 ask Your ~

if hie nl!nq 111 that plain~lff'" ~ UtI not

qualitiod to i:eatity .1;0 tho standard of cm:e for the

diagnosis and ueatment.of fsoale breas~ CaftCtB' as to the•
aUndarc! of a physician in Virginia.Beach OJ' a aimilar

i.

'1'HBCOURTI The Court haa h.a14 tba~ they ere ~

qualified to testify u to the catan&1'd of caI'8 ill the•

diaQROsJ.sand treatment of br0ast cancer ill Vb'giftia

Beach or similar ecrmmm.itios. !'hA~is ~ n1ift~hthat

i. correct.

. ,

':' ".\

. .~.;
: ,

cue?

THE COURTI In tbio cue, yes. .b'~

MR. KERSHNBJU Thank you. Your Honor, and we

except to the Court' 5 ZUling snd % note our exception.

~cur Honor. in view of the ~vt' s .X'U1Jnq"that.
'.

. .

the. plaintiff' Q experu are not. qualified ~ teeuty to

t:he aU\ndud of care, we have no otiIer vi •••••• to

t.eaUfy to that. at.endard of Ca¥'$.

MR. HARLAN. Your: Honor. based on the

repr •• entaUcma made by Mro Kershner that. he haa *»
f\lrt.her medical oxpU't witnesGeIt to ustity •• to the

standard of care in the City of Vi=vinia Beaoh OZ' similar

" ..
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CCl1IlINnities e other than thoSf$ t~ wi tn~lges that wa haw..

!

nl1£ng, and 'beeaU0G tMo,t is Q _die&! ma1P1't~e ~,
!.

. . . .:

and ~auee plain~1ff *01: ~eed suce.isfUlly in ~10

eue, and unless he bu ~~ to ~et tu~ G~ of .
" \

CUG and UlIit.Uy, we ~~ly ~ a~ ~ thie ~
. .-, . . , ~ '

i:he Couri: l3uike the pldnUffo a i,.$V!~0 ~ _~ up
\

.e'

..•..

.
TIm COURT8, Is i~ t.he pl&inUffGg pom1Uea at

this pttint t.hmft you.wmntthQ Ccun to ~Q Ci\ this

parUeulcmr qUElstion?

;

Mao KER.SB'N'Da W0 hew .:-no"',Gne ~A to sot tha~

at:anda1rd of carol' Your ~~ and ~ fO$l ~~ without.
" , t

thG witnesses that tho ~ has ~lu~o _ eoul4 not

cury ~ b.IJr&m. Of eowrSl(De W 1.1~ _uld Mve

can:ied the i'imriM h&4thG ~ nald ~y BI1I'i4

allowed their tGBtifaony.

'1'Jm COURTS Well, M X prob$bly i'ef~.to

earlier in my e~ts to the ~no X_ in ftC way

~~r8in~ ~ law ~~ ~ "'haw m Vtrgb1a. I GAlanly

- '78 -
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applying the law, and generally counsel aro t:-.t.liax, bu~

if the parti •• are not, maybeI GaDjun X"Gf •. to 1~ jU8~

briefly.
'there have 'been. 'bIoAC.~ cues •.• ~t. point. .

iftBly varaua lThoads., 216 Virgiftia 64~, an.« Lit.t1. ver8WI .

eroaa. 217 Vir9inia 7~. The Coun bas x-e1tes-aW the

:ruling of law as it applies in Virq1nia concGning the.

8t.an~4 of cua, the burc!enr~9 th41 aun4ax'cl of
J

care emthe plaint.iff in & cue .jailu to w.e. It..
recopind in 'onG of the eaees, I 'believe it. 1. t1W Sly ..

eue, there is such a thing as whe~1a bONA • a Sational

Standard for. detexmining JUJ.prac*ice. b1t. til., have

refwltae! ~ cbange the standard 1ft V1rg!JU.Ao •.•. ch le tha

6•• oS' similar ccaammit.y mtaJukrd, and they 90 into •••

of thtt Jreasona behind 11:, and I _ not GIl. i:o queaUon

'tho.. reasons.

'1'he reaaon. 'bUlcally are. and X - na4in9 frca

Bly veX'SW1 Rhoads. page 652, "It bas 1:MNrl long re11-' upon

by lower courts, the legal andmedlcal Ps'o,••• J.ou It aft4

the public, and if tor DO oth. S'GUOft ". 1'83-" • .

cbal1enge f:»r chanc.;re beCause of 'basic ~ cUataUd

maintenance of the eatab11eh..t law." .

Well. it i•.•'ta1:ed right in ttl••• 1f th •.• la

any change in the atandarda nle that appU*, to eucb

litivat,lon, they shall bQmade'by the Legi.l.~ and

- 79 -
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not. ~e courts, and this ~ cannot leo1s1au. the rule

of law; that. i.,youmuet establi.h evideftoe aoncexning the

. eun4u:d as it 18 OXU'Cised ~. this OX' e.aWl •. ~ty. ~

If the plaint.4-tf hao *,0 otUx' eria.. CCIlceming
this aspect. of the eae.. the it 1lOulcI1»8a;ppzopxiate fOJ:'

this Court. to 9X'ant ,"""'ry ju~t •• ~Ud by the

defendant.
.. .

X reoOQftiee ~ tact. tha~ t'b. plunUff obvJ.oue~y

baa no~ presented til the evidence ~g aU aapects ... . .
. .

of the eaae, but. i~ the plainUtf cannot. ~ sbaU X .ay, .

:Jump ~ hurdlQ, ,tit. r.t ottho casG really 111~.

MR. KERSHNER. WeUI'lder.tan4 B1y vuausRhcads

and L1~U. Wlraus CrOae, Your HoncJr. w.~ your

.' Withall due ~ to the Coun, 1M feel, al

cour:ae, with the wid8\ce tha~ we have pres.ted, the

, \

, • I

•.

~ tho ~'. Z'\lling.

MR. KBRSBNBRa WQ note ow: ~ to the

-
'1'BB COURTa Stmnary ju491't8ftt Oft ~~ of the

defcmdant will be _tend by t.hi19 COUrt.

MR. KERSHNERa Thank ~p Your Hc:tftOz'.

- 80 -
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MR. lJAR1.AN' All right. air. Thank you.

THBCOUR'l'I Bring tho ;jUX'Y out, 1'1•••••

(Whereupon, the:twtYreaume4 iu P~ao'i1ft the

Jury Box .~ 4.00 p.m.)

..
phye1cii1lUli that it x 1top~ you lodked up much lonou I

mifJh~have t:o 1180one of th_ 1:0 I'm" JOU(tbut.

e•. iOWlly, wa haVft been working 'Whil. you were locked \lit,

As you p&'O~ly have gleaned fJ:em 'the ~,

the bUrden in a mec!1calmalpract.ice QUe to ••Ub11a'b

n.eg11G81\C8is upon the p1ainUff, aile! 'to .•• Ublieh

'negligence in a me4lcAlma1pracUee caa.. ~ plaiftUff

II\WJt f1J:a't est.ablish wba~ the att.mdard tJf ean in thi.

l)r a .imilar c:<:IlIftunit.y Is, ana, acacondlv, to ••tab1iah

that ~. physician in queat:icn aid not. llV. up to that .

standard of care. The cnly way tba\ the platnUff can

utabUab the .un4ax'4 of cue in .•• 1tuaUcn aauch ae

this ia to call physicians ~ U'e familial: with the

.t:an4ar4 of eare exercised by phycicJ.antl 1a thU OS' a
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similar cad~ity.

'!'he plaintiff, unt'onunately, baa been unable to

brAng ~ u. per.ana Whoar. qualified to teaUfy •• ~

t:he 8undarc!, of aue praC'tiC4d by pbyeiolau ill tbJ..s or a
"

similar eoaaunity, and tailin9 to do thJ.a, the plaintiff

muat f'ail in their case.

.l)

lJl1DeIaryj,~_t in bis behalf, and tho Court 1uuJ orant.s

that !lOtion.

So tor all tratente ana puzposea as f_ u you

ladJ.•• and gent.1emen are conconted. you e. 00.

All right. 'fhan'kyou vuy IlI1ACh '10% ~

a~t.Cl~1onbo1:h in the court and ~ tol.an.,. 1lh11. you.

wer. required to sit bore and wait. in the ..nuy Roam.

I aesUlllQ you will be <:t811edWheft you are needed

,apin, EmCept Mz'. Bums. Mr. Duma, becaua. of my prcmi.ae

to you, I will excuse you unt.i1 after Ue 1tolidaya.

'1'bank you YlRY liNch. You are GXCWIed to go.

' ..
, ,

, ".. ' ..

to the Court embodyingomerally' the decuion and the
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(Court. reconvened at. 10: 10 a.m. December 14.
I.,'

1916.•)

PROCEEDINGS .m !!i! COURTRO~ .m !!!J! PRESENCg .Q.l ~ il.YBX

79

~' ; ..
. .'

-, .o'':

.., ..
. ' :' , ..

.... :' .:' ~;
'. :::

THECOURT: Good morning, ladies mid gentlemen

of the jury. I believe we are ready to proceed with

Dr. Berger. .'
Mr. Kershner has completed his direct examination

of Dr. Berger.. Mr. Harlan was to st.art. this morning with

cross-exwmination.

Mr. Harlan.

..

MR. HARLANZ ,Thank you iii sir"

CROSS-EXAMINATION

BY MR. HARLAN:

:", .
'J' "

', ..
'.i1.",

f .' • ',~. .,
'I'~ '.;'::~:',:<

'. i:'~',"..:

..', :

.',l-!/ .

Q

,A

Q

Good morning, Dr.l; Barqer.

Good morning, Mr. Harlan.

Doctor, in, listening t.o someof the answers

given to qUestions posed by Mr" Kershner, if you will recall,
,

yest.erday be put. a photo~aph of Mrs. lves' breasts taken
, I , .

immediately before surgery. or a day befol,"s' surgerY in Virginia

Beach General Hospital. aJ\d asked you to put an adj~ivet if

- 84 -
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80
you would, as to the type of retraction that you. saw in that
photograph, and I believe that you said it was minimal to

moderate retraction and that you had seen more serious
retractions than t.ha~; is that correct.?

,: ..

A "That is correct..• ,'.;

o All right, sir. And you also had in your

operative report that the specimen was two by three. centimet.ers,

and I ask you if that is a best approxilnat.ion based on your

surgical trained eye, or did you actually measure i~ with a

cent~et.er rule?

A

..•..

That is an approximat.ion.

Q All right, sir. Andtherefore~ if the

pathologist., Who has measured it with a rule and has told us

that it. was two by two by ona ;and there may be an addit.ional
.'

a~t.achmentabout two centimeters, you' 'WOuld not disagree that.

the specimen could have been two by two by one point twO. would
you?

A

Q

A

Q

The pathologist measures i~. .1 don'to
Yes, sir. So the answer to ~ question?

That. is correct"
All right. Thankyou.

Now, .,again Mr. Kerslmer asked you by looking at.

./ .;~,

..~;~~
- .

:,'

'.f •. '"

, ,to :'~~i.(~'
" .',"

~ese color photographs. which are in ev~dence, of t-h"a. lves I

breasts, just lookinq at the phot.ographs, -could you make a
'..

'~";Y",~.,~"
. ',!'

. '
J

diagnosis, I amparaphrasing him, but I thought: he asked you that: 'If
'.:"'r,"

- 85 -
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question, and, as I understood it, your reply was, or rather than

making a diagnosis, could you tell what was causinq the nipple

retraction, and your answer was, one, well, it couJ.d be a

congenital retraction; that is, Mrs.. Ives could have had it from'

the time she reached puberty, which, of co~se, we rule out in -' ,,'

this case because this is n~t the first, secondly, ~at it could

have been caused by an inflammation or an infection J either

ongoing in the breast at the time the photographs were taken, or '
"

something that had subsided and left some sort of scar tissue
'.

causing retraction; Is that correct?

A

o
A

o

That is correct.

Andthe third possibility, of course, was cancer _

That is correct.

-- just' looking at the photographs.

Now, in tbe case of the B0Cond pos81bil! ty, that

is to say, the case of looking at the photographs that it might

, have been an infection or something like that, the treatment for

that, as I understood it, would be no treatment at all, tha~ you
,

would Gssentially watch it to see if the condition worsened.

", t'
.~..•.
-\

A

o
That is correet~

All right. Andthat you further elaborated if

it were an infection that the inflammation could sub6ide and the

, nipple return ',to ita original'state, or that because of scar

tissue it could stay retracted basically in the same foxmat as i~
had whenyou first saw it.,

86
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That is correct.

These are someof the possibilities.. All right.< ..'
. ,\ . ;,

NoW,I think you also told us what.you woulddo" .',"..
• I

in examininga female's breast, that if you had fel~ a mass, you . ::', I

wouldget a xerogramand youwoulduse that xerogram1:0

differentiate between a beni9!1and a malignant massJ is t;hat
'. .

correct?
I,' '

That is correct.A

Q

J"

All right, sir. Androutinely, I i:hink you said,
•

three to four years' ago you used the xerogrammore or loss

routinely.

A

Q

Th~t is correct.

Andsince that time you are not. usinq ~e

xerowamas muchas youWereat. that time.

A

Q

That is cQrrect.

All right. Now,with respect to why you are not.

using the xerogramor the mammographyas muchas you did three or

four years ago, is it not true that there have been. somastudies

that indicate that the xerogramitself can causQor light off, if

youwi1!', if that is adequate terminology, a condition of cancer
..1. .

in someperson's breast, at least it is thought to be so?
;". '.'

A

definite.

Q

A

.There is somequestion about it, .but it is"not

That is one of the reasons why you --

- 87 -



When~ rea~ly need it.
I

Q Andbasically all medicine II surgery or otherwise,

is balancing risks, isn't it?

A

Q

That is true.

And trying to give tllEt risk that.' ~s the most

favorable to the patient?

A

Q

That is true.

So a mammogram"could very .well be indicated and

you would prescribe it today krio~ing what you know. that there is~.
same slight possibility based on s~e of the st.atistical studies

of carcinogenic complications?

A That there is some risk.

Q Somerisk. Now, today, therefore, that is,in

1916, if you palpated a lump in a person's breast, and I do
I

rem~r your saying that if you had had the patient a long t~e

and she had fibrocystic disease and you had biopsied it a couple
• '1
'-.:: '

Qf times and found no cancer, then she presented ~erself a third

time, then based on her history you !wouldfe.al justifiable in not : '
..

biopsyin9 the third lump. ,

perhaps I shouldn't.

A

o

A

WeI}" there are a lot of factors there.

I understand. I ammaking it. very simple and

Well, you know, if she didn't want. any more

" "

'"

J"

,
,. ,

surgery, if she was willin'g to take the chance, this was another .... \.'
.•.•. ,1

situation.. If I felt strongly about it, I migh~even aspirate ~t.':
- 88 -
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I don't know. There are a lot of factors in here, but I might,

under certain circumstances watch a lump in the ~east Whenthe

patient has had previous fibrocystic disease, previous biopsies'

which all turn out to be benign and not cancerous,.

The point I ammaking is ~at based on what you' "

as the treating physician do with a particular patient is
.

judgmental to a great extent based on her history and your

findings of the particular patient that you are dealing with, and
.A

a lot depends upon the specific patien't and the specific findings
,.

Whichvary very often from patient to patient.
;

0 ~aaed, of course, on your experience and training.

A ~at is true.

0 It is a matter of judgment?
..• .. ,<

A That's right.
""

, '

Q I ~lieveyou also said that. just, in the abstract,
I

as Mr. Kerslmer put that photograph of the breast in front of you, :-:
"

that based on what you see in the photographs and assuming that,
,

there was no lwnp palpated,afid~'assumil1;;Jfurther that a xerogram. '.
would be negative, your present inclination would be to watch

that breast?

A

Q

That is t.rue.

All right. And you would be watching for a

, l '\. ,""

• 1,','

.' .~. I

change in that breast, ,would rou not?

A

o
I \\lOuld.

And the type of change you would be watching for"

- 89 -
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would be one that would be clinically determined to be an increase

in the severity of the symptomsas oppOsedto.a change for the

better?

A The appearance of a lump, the presence of a .'

o

positive mammogramor xerogram, and the worsening of the "

retraction.

Thank you, sir. Andyou 'WOuldbe watching, I

think you told us you would be watching before you got another

xerogram, three to six months.

this?

As a general rulayou would do..

A

o

That is correct •.

All right. Now, regarding your individual

. experience with xerograms, I. understood you to say that your

expe~ience is that persons have 'received more false,positive

reports than you have false negative reportsr is that correct?
- .

A

o
That is correct.

That so interpreting it, so I can understand what

you are saying, is that you have had more reports that have

affirmed the presence of cancer via the xerogram,that turned out

to be untrue based on biopsy than those that said there was not ,
" '

cancer that subsequently you discovered there was cancer.

.....

- "".'

,', "

'" Il.

A That is correct. ",', .

o All right. So to distill those individual
.,

~.'.•.
,,' ."
'. -.-:

statistics regarding the reports p positive and negative reports'"

from mammogramsand xerograms that you have personally experienced, "

- 90 -
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you would be able to state that the negative reports are

'.sta~istically more accurate than the po~itive reports?

A Yes. That is correct.

o Based on your.own experience?',. , .
" .. ,:

" •.• .c', :,,~ I
': I.'A

o

Right.

Now, regarding the lump or the mass tha~ you had .
. '

. "
" ,",,(

" .
, .•.. ".

excised from Mrs. Ives' breast'~, there is no way that" you or anyone.
, .;

else can say how fast that particular lump grew; isn't ~at true?".-'.

A

.i

It is absolutely no way in an individual patient
...•

, .

of saying how fast it .grows• ,

o And this opinion of yours is based on being the ,', '

actual treating phy~ician of Mrs. Ives?

A That is correct •.

o On seeing the breast and its condition and the

,.

lump; is that not correct? ." i

A That is correct.

Q Plus your thirty odd years of experience as a
I

-. 1

surgeon whohas, in the course of his practicel freqUently,. is

..
c.' .,
.. ,J

"f.

that not an adequate word, numerous times performed surgery on . ':.

female breasts? .

A Wedo more breast surgery than any.other type
' .

.... :...'.'• f
'.\

. .

So the answer' to that qUestion that I just posed. ::,,:••• ,','1"o
of surgery in our office.~

to you is true?

A True, yes, empirically.

- 91 -
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\0 As a matter of fact, your office in Virginia

87

Beach does, perhaps, more breast surgery than any other surgical

group here; isn't that true?

A I can't answer that question. ,i'.'

o All right. Now, regarding the opinion that you . u

gave yesterday, and you said ~o Mr. Kershne~, "With hindsight, Mr•
.

Kershner", regarding that opinion that you nowwii:h hindsight

gave concerning the cause of the nipple retraotion p he asked you
I., • ..d~ ,~ .

could you tell us what was probably causing the nipple retraction .
•-,

in "73, and your answer was "With hindsight this' 'was probably.the s
.'

tumor"; remember that? .-

A Yes. \ ,-',

Q All right. With regard, to your response to Mr.

Kershner's question, you are not saying at the same time that

since the twnor was caus~g the retraction in '73, "that mass

would have been palpable in '73, are you?

, ., ',-
, ". '~

;'.:

A

o
Not by any means.

And then you are not saying it 'WOuld have' been
. ;~

"palpable in '74, are you?

....A No, sir.
. 1 ••

Q All right. Wouldyou agree that this is an

infiltrating
I,.,, "

A Ductal carcinoma. ", j.1.t'

I
0 Wouldyou agree that these ductal carcinomas,

,,'

based on your thirty odd years' experience as a '~urqeon with - .
\ '
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them, grow at a very unpredictaple and irregular rate?
88

A Right 0 It varies with the individua1 patient.

They can grow very rapidly in a period of a few shori: weaks, and

they can take a long, long, long. time to grow withOut spreading,

just growing locally.
','", "

o So that we can have the benefit ot. your thinking

on the other side of the coin to that, we would also ask you would
+ .' ~

you agree that ,they can sometimes lie olinically undetect~e aner"

dormant for a long period of time? '.

A

o
That is correct.

As-manyyears as to'go back five years, for

example, prior to the surgery?

•
undetectable as early as 1970, could it not? ,,' "

, "

A

o

A

o

Yes. Wehave seen that.

So this could have been lying dormant. cl;i.nically

That is true.

Do you agree with the proposition based on your

.,'

.
. : <: fit

',11

;,','

.('.

experience in surgery that sometimes a tiny tumort tiny in the

senae of size, can'be particularly virulent in the sense that it

. throws off a lot of metastasizing seeds whereas a largo tumor may

be relatively benign in the sense that it doesn't ~hrow off as

many seeds?

';":.

...:
'. )"

, .

.<.
•• i

A

o
That is perfectly true.

So size has got nothing to do whatsoever with

the ability to metastasize;, is that correct?

- 93 -
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A

Q

That is true.
And, of course, it 1s very likely, or it is

89

possible or within the realm of what your experience is, that

if this twnor existed in 1970, ti;le metastases could have occurred

at that time; isn't that correct?

: I

A

Q

That is correct.

All right •. But getting back to Mrs. lves, there

is no clin1ca~ evidence of metastases Whatsoever at this time; J

isn't that true?

A

o

None at all.

Now, had Dr. Redford referred Mrs~ lves t:o you

in April of 1973, Dr. Berger, and had she had nipple retraction,

no palpable lump, and a negative mammogramin 1973, would you

. have b10psied her breast at that t~e?

".: '

. I

she was presented to you again by Dr. Redford, and. this time the

,. retraction was the same, had not changed, it wa,sno palpable'mass,

A

Q

I probably would have watched her~

All right, sir. Asswnethat in Novemberof 1973

. "
;

". ;"
r

and she had a second negative mammogram,~uld you have biopsied
-at that time?

,. -..

. ~'.'
l"'. '...~i.~,...: ' ..

for some change for the worse?

A

o

A

Q

, .
I would have continued to watch it.

And you would be watching, I think iyoU to,ld us,

Right.

NOW,in Novemberof 1974, or in this area

- 9/+ -
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90
generally in 1974, there was, I think YOll will agree, medical

thinking at that time regarding mammogramsthat. started to be

developed which you have already described to US:1 the thinking

that. there was someconversi ty as t.o mammogramsand the. doctors

had better, based on somevague studies, go a little bit easy in

recommendingmammogramsunless it was clinically, absolutely
',','

necessary; isn't that correct?".,

A

Q

That is correct.
""

So had Mrs. Iws been present.e~ to. you in November

of 1974, and you had knownthat in April of 1973 she had a

retraction, no mass, and a. nipple inversion, that. in Novemberof,

.1973 she had the same retraction, unchanged, no mass, and a

. negative mammogram,and also a negative manmogramin April of
"",

173, would you feel t.hat -if the symptomswere exact.ly the same
, .

in' Novemberof '74 that a IllammogramwaGindicated by you?
, '
\, ....
••-j

A Under the circumsi:ances, I probably would have : ~,

" "

"gotten another mammogramirrespective of the risk.

a <

was indicated?

was no mass.

a

All right. Now,'WOuldyou feel: that. a biopay

No, if the mammogramwas negative. and if there
,',". '

,
All right., Now,had Mrs. Ive., in fact. been

"

, : .

biopsied and found to have someslight infiltrat.ing dUo~al

carcinoma in 1973, would you have performed the same operation

on her in '73 that you perfo~ed:in '75?
I

- 95 -

" "

;',



A In '73 I think most surgeons and I wou1dhave
91

also done a radical mastectomyat that time, the sameoperation

that I did in '75.

Q Did your decis~on to perform a radical mastectomy

onMrs. Ives in '75 did Dr. Redfordparticipate in any wayin

that decision?

A No. "

"

Q In other words, this is what he consulted you

for? •
A That is correct. :

Q Doctor, dOyou have an opinion stated with ,,'I •

"j

,', I ,'.

reasonable medical certainty based on your examinations of Mrs.

. IV8S,based on your surgical' excision of a cancer. and removal..
of her left breast, which, incidentally, contained forty-five
.

nodes, three of cancer, and based on your training as a surgeon

and your thirty odd years' experience with breast cancers in

women,do you have an opinion, stated with reasonable medical

certainty, whether or not her life expectancywould'be any..
'different had the' cancer of the breast been removedin '73'

instead-of '75? .

",

"

"

I

'),1

" ~
, "

A Since she had no negative nodes at ,all following

the operation and the pathologist's report in •75, I don't think

it wouldhave-madea darn bit of difference whether she had a

radical mastectomyin '73 or in '75.
.' .,'

Q So her life expectancy. in your opinion, stated
- 96 -



92 .
with reasonable medical certainty, is no different?

A

o
It is no different.

All right, sir. Doctor, finally, I t.ake it. from
~', .

. ';".'time t.o t.ime you have t.he unfortunate experience of ~eeing ladies ,~

who come int.o your office who, deepi te c:onstant. visualization by

various practitioners, not only have cancer of tha breast. but

have metastases to the nodes j' ian D t that. correct?

A

o
That is true.

And this is an area where, unfor~unately, those.,
people have a much, 'muchdimmer outlook on life than does Mrs.

Ives?

A That is correct.

MR.KERSHNER: . Objection" Your Honor, conclusion

as to Mrs. Ives- 'outiook~'
"

THECOURT~. Overruled.

MR. HARLAN: Thank. you. That is al.l the

questions I have.

REDIRECT EXAMINATION

BY MR. KERSHNER:

....

T,

o
A

o

Goodmorning, Doctor. Thanks for coming back.

Goodmorning, Mr. Kershner.

Doctor, in the area of treatm~t and diagnosis of
. , ,',

Mrs. lves, yesterday you were able t.o recall that you had done

- 97 -
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93"

some operations on Mrs. Ives for various reasons.. You said
roughly it was in the late sixties'or early seventies, I believe,

Doctor.
"

have a chart here of one of the operations, if you want it.
A

Q

I think I gave you the time, Mr. Kershner. I

. ,..~

I am not as interested in that o~ct time, but

. "

she had been consulting you since then for follcn,,:,""ups?':,

•.,

A

Q

That is true.
Doctor, do you reca).l that Mrs. lves came to you ,

in early December of 1975 for one of the routine vein injections,

that you
, ,

A

Q

I don't recall, but I can look it,up.
That, is whatMr .•Harlan is doing.

'.{
"

I,

" A Let's see. On October 3, 1975, I injected one
I

. ~.' ; , .'

of her veins and told her to return in a few months. . ,

o Thank you, Doctor. Is the copy you are looking ,

at similar to a copy I show you now? i '

, t

A

o
A

Q

told her what?

'Yeah. That is correct.

So in October of '75 --
October 3.
October 3rd you gave her a vein injection and

:,1
, ,
, .

," • l't

told her to return, but it was a matter of months."
A

Q

Return in a month.

A matter of months?
- 98-
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A

\
\

Yes.

MR.KERSHNER!I ask t.his be admit.t.ed as

94

Plaint.iff's 16.

(Whereupon, Dr. Berger's rePort was admitted

in evidence and marked as Plaint.iff's Exhibit No. 16.).

BYMR.. RERSHNER: ..of

Q And t.hat same recocd, if we go further down, I

believe, Dr. Berger, shows, she returned when?

,I,'

A

o

On 12/5/75.

And would you tell us what your notes reflect

f~ t.he 12/5/75 visit?
A Blood pressure was taken and history and physical, ,',

done. This was in preparation for her surgery on the 9th of

December. ',,'

Q

you --

Now, Doctor, 'it appears from your records that

", .'

MR. HARLAN: Excuse me, Your Honor. This is :,,"i

. :.'
I.',',

redirect examination and I don't believe ~is has been

covered on direct. It wasn't covered on cross, but I

object to it.

MR.KERSHNER:Your Honorp" I carefully copied
. """.:

""
... ;
•• \1

"

down the areas that Mr. Harlan covered on cross-examination,

and he covered diagnosis, he covered visit.s, he covered
- 99 -
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what was done, he, covered analysis of the mass, he

,
covered virtually everything on cross-examination, and

that was covered in direct. I think he has opened up .

every field we opened•.
'", '.:.

THE COURT: I donI t recall' a visit other than '

the vis! t on December the 5tho I think that is perfectly.
proper. You can re-examine on that.

',';

MR.KERSHNER: And this is the '~ly -trisit that .It •

I am going to re-examine OR. Your Honor. ";'.:"...,

THECOURT: All right.

.~ '

"

BY MR. KERSHNER:

Q
.

Back to the' December 5th vis~ t. ,I am interested
.r'

in eliciting from yoU the circumstances under WhichMrs. lvee
-" .1t~..." ,

~' ",' "

cams. Youmade Bornetestimony to Mr. Harlan about: Dr. Redford's

inwl vement in the decision to do surgery. I think we are

interested in under what circmnstances Mrs. ~lvee c:amet:o the

office that day, and what connection, it any_ Dr. Redford had
, ,':-'

with that visit. . ~ , , ',"
, ,

,',

MR. HARLAN: Excuse me. Your Honor. ' ,I don't

mind the question,' but I, do mind the questions misquoting

meo I made no reference to Dr. Redford as U) the surgery.,

Myquestions were directed to Dr,.B~rqer., ",.. '

THECOURT: There was a, questio,n whether or not,

Dr. Redford had anything to do with the decision.
- 100 -
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MR.HARLAN:Oh, in ~he"decision making, and the

answer was no.

MR. KERSHNER:That. is the way I meant. it..

MR. HARLAN:Oh.. Okay.
J

, : ~

BY MR. KERSHNER: 1
.'..

0 Do you recall the circums~ances under which she
. i' ~

came t.o see ,you? . ..,;
.. ,

A I don't. know what. you mean by circumst.ances, Mr.. ,

Kershner. You mean how:she carne t.o me or why she came to me?

o
A

Yes. Was'it. a referral from Dr. Redford?

I ment.ioned previously I wasn't sure how she

came ot.her than I knew she came because she was an old pat.ient.
..."

of mine and I had t.aken care ()f her previously for her veins.

o And did you have any advance infomation about. ,,

her breast. condit.ion in t.he day or t.wo prior t.o her office visit? '

A

o
I can't recall. I really can't.,::... .

Do you recall who suggest.ed OJ; who initiat.ed the
• f •

breast examinat.ion when,she carne to your office? ,;;...'

A ' She carne specifically for a breast examination.

, .,
"

o
A

o

She carne specifically for a breast examination?

That is true.

Dr. Berger, you test.ified to Mr. Harlan about.

•• '. i

.il ..........
I' •.••

life expectancy, and I think th'at I am paraphrasing you correct.ly, ' ';"

you said since no negative nodes were involved it is your opinion
10+
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that she is not a darn hit worse off thC)Ilshe would have been

had this same operation been perfoDmed two years ago. ".',.'

A That is my feeling.

o It is, then,' your expert. opinio~, Doctor, that ,i: 1. ,

t.he nodes of the lymphatic glands are all that have to do with '

the prognosis for life expectancy? .'
. Ii ,

MR.. HARLAN:I ,object to the leadirlq.>

THECOURT: It is a leading ques:tion.

MR. KERSHNER' Your Honor,' this is Mr. Harlan's
'. e'

witness on life expectancy.

THECOURT: It is st.i!l a leading question. He

. '

is your witness.

MR. •• JONESI He introduced the copies, ,Your Honor•
"f)'

THECOuRT: It is a leading question. I sustain.

the objection.

MR.KERSHNER:Thanlt you, Your Honor.

-",t

", ~:
; .

'. '~i;:
.. ::'-;

BYMR.KERSHNER:

o What are 'the factors involved 'in prognosi~,for

..•.

,

life expectancy after excision ,of a malignant tumor of: the
)1 \ .

"

, ".' ..f"~;
"

breast, Dr. Berger?

A Well, the only one we have that we can say' with

'!'hat is the onlyand also the number of lymph nodes involved.

r 1 \

reliability ~s the presence' or absenca of lymph nodes involvement, ;:'
. I : ! ' ••

" 'j',

••.. .~

'. , .~....bne we can say for sure,
102 -
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98 ;

If' I understand your testimony, lymph nodes are

"the only criteria for life expectancy?

A Or the only reliable criteria.

Q You.testified to Mr. Harlan that if this

condition had been diagnosed and operated on in Novemberof '73

that it was your feeling that most, o~ all, or most, surgeons would

have perfor.med the radical mastectomy.

A Yeah. Most of the surgeons were doing, radica.l ..if

, mal?tectomies, not a modified radical .mastectomy,at ~at timeo,

Q Andwhywa~ that, Dr. Berger,. though the answer

may be obvious to you?

A Well, it was recently work done at that time by

a Dr. Krilgenin Cleveland, and he was becoming more cpnservative.".
• I '.

, in his ,treatment of breast canc,er~ and from about '~2j) '73 on, the
", ,1

ideas about doing less radical procedures tor breast cancer were
• I "::'

l 'r":
" '

becoming more apparent. The results apparently were the sarna

whether one',:;hada modified radicalmastectomY,'"or whether one had

~'..
:~:.

.... , ..

a radical mastectomy, based, you know, upon the. lesion, the size

of the lesion, where it was, whether it was forked, ana so ono but ,"

a small, fr--""ly movable lesion we now.treat with a modified 'radical. ,,<'\1";',1
rather than a routine radical mastectomy only because we save the .''1. :,';<.
muscles that involve the cllest wall and 9'0 intotha a%1DG

,-.01.

Q And do I understand you to say, in' other words,
. ~'.. .

, "
t ••

.:. ~.:",
"

1:he advancement of the medical theories in the '73 area ha~ not

gotten to this point yet?
- 103
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. ',.'

A

o

It had not gotten to me.

Whatwould you have done, Doctor, in Mr. Harlan t s,

hypothetical question in Novemberof 1974?

A Let's see.' J: have been doing IUOdifiedradicals

nowfor about a year and a half, so I would have done a radical

. at that time, because we are nowsome two years .past Novemberof

'74. I have been doing the modified radic~lB fQr about a year
"

and a.half.

.. :'

*,
o Doctor, you testj.fied to Mr. Harlan that in your

experience tiny tumors would be particularly virulen~ While big

ones might not be. virulent.

A

o

.
Right. It is an individual thing.

Wasthat testimony directed towards Mrs. Ives'.

case in particular?
" ..~. , .

A

o
A

o

Just a qeneral statement.

That was a general observation on tumors?

That is correct.

You testified to Mr. Harlan, I believe, that

'.1 .
• I

.. t, I.... :.1

, I

.'
metastases could have occurred at any time during this periodo

A

o

That is correct •.

Doctor. as a general observation like the one
..,

.' I

. you gave Mr. Harlan, take a t.umorthat is very small at any given.'

point in tiIrie, not. selecting the abso~ute. point. but. the, point at

random, and it grows larger at a point at random, I think you

testified earlier it does metastasize to some extent constantly

- 104 -
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100
all the time, did you not, Doctor?

"

A No, I did not. I sai~ we have no way of knowing,

either based on the size of the tumor, the locat.ion OJ;' anything

else, when it is going t.o metast.asize. !\nything c~ ..happen, but

.we have no way of knowing whan it is going tc? metas~asize, where

it is going.to metastasize, or whether it is goinO to metastasize

at all. By hindsight whenwe'do the sur.gary, then we"can say,

"Wall, all right. It has not met.astasized or spread to,the

regional nodes. because the pathologist has looked' at it and there
", ~.....•

. is no involvement of the regional nodes histologically on

examinat.ion under the microscope."

, i

:

o In your expert opinion, then,. Doctor, assum;ing

a growing cancer and an irregularly growing cancer, from one point. . .
.,

to another, .is there a point in that growth where it's more likely

to.metastasize than not?

A

'.

I would say just on the basis of simple

..
. .
.,

.arithmetic the longer it stays there, the mOrechance it has to
.

. metastasize. That is a general statement, now, does not apply

to Mrs. Ives.or anyone else.

MR. HARLAN:Then I objeCt to the general

statement and move that it be stricken i~ it doesn't

apply to Mrs.' lves.

THECOURT: Youwill have an opportunity to

cross-examine.
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101
BY' MR. KERSHNER:

Q Dr. Berger, you testified that the olass of

oance~ductal oarcinoma, for the record I think everybody has
J • •

. . introdueed t;estimony of infil.trating duc~al caroinoma, grows at;
. . j .'

" i

an unpredict.able rate, could have grown in'a few short; weeks,

.'.could have gr~wn in a long time, could have been latent for a

long ttme, and olinically undetectable. :.. .
Doctor, in your expert opiilion ,aan you say that

. 41'

Mrs. Ives' oancer grew to two by three, which was your est;:lmate,'

in ~a.few short weeks? . ',: . ~

A I can't' answer that question ••. 1 have no idea .•

I would say that on the basis. of what I know~and specifically

.with Mrs. Ivee, she had a very small tumor, originally not;

. palpable on the basis of t;he recorda that I have, and that it

..' 'grew very, very, very slowly over a period of years when the.
•

retraction of the nipple was first noticed. Aqain. this is .

! • "~'.' '. " '

very small tumor that grew slowly until you wer'e.able to palpate

hindsight.

Q

it?
A

Q

visit?
A

I

Your hindsight tells you that aha had a very,

That is correct.

Andyou palpated it on that Deoember5th, 19759
.•.....

I did.

, (',

: .,.'

' ..... ~"
:. \ '.

, ~,

o Did you palpate it on the first ~~y,Dr. Berger?
- 106
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A I did.
MR.HARLAN:I object to any further leading,

102

" Your Honor•
. .,.

IIJY MR. ,KERSHNER:

Q Whenyou palp'ated it the time you palpated the.
.umpon December 5th" Dr. Berger, what, if any, exclamatory

.tatement did you~e to Mrs. Ives?

A '. What did she ask me?
•
I can' t tel~' you"'that

-lUestion. I can't recall specifically to knowwhat I said to

1er a year ago.,

Q All,right, Doctoro if you can't recall what you

l18aid,nobody is trying to --
.•..

A

.'
hindsight

No.
But you have testified now that. at.'laaston

MR.HARLAN:'Your Honor, I object t.o ~e leading
!, '

again, sir. He is still on redirect. This is his
I'

witness.

THE COURT: That is a leading question.

BY MR. KERSHNER I

o

MR. KERSHNER: Thank you.

, ,
' .. " ,

Doctor. you testified to Mr. Harlan in answer to
;"'.

',":

his hypothetical of the visual symptomswithout the palpable mass

. - 107 -
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that you would watch it, that you would watch fora change, the

change that you would watch for was the appearance of a lump, the

presence of a posi ti ve manuuogram,or worsening of the visual

, symptans, and that you would have the patient back every three

to six months to do this.
~I. •

I'
I

A "- That is correct.
; •

And"you went'on
I

0 to testify ~- . .~.
I

MR.HARLAN:He is asking leading questions,
4 ,,' I

Your Honor.
, . ", '.

'1'

, .

THECOURT: I don' t know what he is

~. HARLAN: He is testifying.

MR. KERSHNER: I haven't asked the question yet,

Your Honor.

MR. HARLAN: Then I would object to his

.testifying.

THE COURT:Overrule the obj ection.

BY MR. KERSHNER:

O' In that same question Mr. Harlan asked you in

• I,

. ;.\

. .' ~I
,j

Novemberof 1974 would you have gotten another mammogram.

say?

A

o

A

That is correct.

And I missed your answer,: Doctor.
I

I said I would have.

What did you

, .
"

. . ~.
, ' . .-,
, 1.

.,
',;- '.

o Doctor, you testified about negative, false

- 108 -
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negative and false po~itive marmnograms•. ' I believe you said. that.,

~' ..
you,had, from your experience with many" many of these things, you

had had more false positive reports than false negativG reports,

is ~a~ correct?

A That is correct .• .,

Q
", Doctor, would you tell the jury in your thirty

years' experience of -- well, "mammographyhasn' t been around, for

thirty years. I apologize.

In your experience with mammography,can you tell
,"Ii ' ,

the jury howmany faisa negative reports you have gotten?

A Mr,. Kerslmer II I haven' t. the faintest idea. I can .

only tell you it has been my feeling t.hat we have had more false

.. negatives t.han false positives. So there is no way in the world" , "

'::if' ,

as rnE.lJlYmammogramsand xerogramsthat I have ordered, that' I can

I, tell you exactly howmany or Gvenapproximate how many false ;.' ~;

negatives or false positives. , ,

. '"

Q Doctor, I understand that, and I respect your .' ...~.

posi tion you can' t say exactly howmany .• Nevertheless, I need to . .'i:.,.~.

try to get. an answer. More than twelve false Pos;d,t:ives? '

A More than twelve'. oh, yeah.. If you want an
'. ,....;

. . ..~,:.
:~;

0'

, ".: ~
approximation, I can give it to you, but you mus~,.underlS~and it,f,_'

is only an approxtffiation.
.;~.

Q Yea, sir p and what we want is only a rough ~,i.,:~t
"

(; .
.. , ...'

approximation.

A I would. say maybe I have seen about ~rty or
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."t-.

".. '"



forty or fifty, somewhere around there, falsa positives, and
105

maybe about ten or twal va ,false negaot!ves. , You know, this is a

very ro~qh approximation.
.' ~'. .

Q A rough apprQXimation of a three "to"one ratio,
. '. ~.

more false positives, about that?

A
.....

About that. yes.

MR. HARLAN:I get a five ,to two ratio, not a

three t.o ona. , , ,

THECOURT: Well'4 the jury heard the testimony

t.hat was given.

MR. HARLAN:All right. Excuse me.

",. BY MR. KERSHNER:

Q But did you testify, I think, that 'While you
" ,

" .

: '. ~ I
About that.A

'. .~~don & t know the exact nwnber, that a dozen or mora falslD negatives? '
, ,'" :",~!

Q A significant number of people who had cancer

that don I t show on the marnmogr~? .'
:. !

A Well, it depends upon how many mammogramsyou
I "

do, Mr. Kershner. If you do a thousand, then twe~V& ou~ of a

thousand is not a lot. If you do twenty-four or fifty I' then it"

is a significant number.

,.-", .
,I •

Q I quite &9'J:ee' \';:l th you, Dqctor.

MR. HARI.J:\N:Your Honor, could we not have

I ~... t

• "f I

,; ':", I

:1,.

Mr. ,Kershner agree or disagree and just ask the question? __

- 110 -
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BY MR. KERSHNER%

o The testimony, then, Doctor, is that it is not

. statistically important?

A What? ,',' ,-

.. ; o The ratio, the numbero~ false nec;a~ivea to this'

large nwnber of manmogramsyo,udo?

A Well, I don't knowwhether it is statistically

. ,

important or not. The only thing I know, it is a tool of

diagnoses and we use it, and we donot depend ent.irely upon it,•

but we do use it as' a tool with other methods of diagnoses, like

palpation, visual appearance. They all go together, you know, to

either make a diagnosis for surgery or make a diagnosis Which
-tells us to wait and watch, or make a diagnosis to'tall us not

'V

to operate, but it is one of the. tools, andit'ia not really

si~ificant, but coupled with .other tools, it is importan't in the

final answer, the final conclusions as to what you are going to

do.
o
A

It is in itself not Bignific~t? •

Alone it is not important, not vi~alp but it is
. :

tmportan~'usingother tools ,of diagnoses. . ;':;.,

o Doctor, going to the rac;Uation quest.ion, which
"

• I

you testified there is kind of a raging controversy, two schools'

of thought, what is your current position on the 'radiation,
I.

\'.

xeroqram, manvnography?
, "

MR.HARLAN% Objection. Irrelevant.
- III - ,
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THECOURT: Sustained.'

MR.KERSHNER:Why,is it irrelevant?

I

"',

. "', ",' "', " THECOURT:You can ask him what is the result

if he knows.
. ~.

',-

MR.KERSHNER:Do you' know, Poctor I) what the -~
,:::

MR.HARLAN:, Well, Your HonC?r,it. would be,
" .

respectfully, also irrelevant because What is now

happening in 1976 --
, .f

,.....
" .f

THECOURT: I think you are right..'" It would

have to be back in '72, '73, '74.

BY MR. KERSHNER:

Q
. ',.

Was there a eonsensus of medical C;)pinion about

, "; ',I
. " . . .

radio~ogy or radiation dangers from these treatments in the '73-
'74' time frame?

A No. This has only been in the last year or year

and a half that there has been some'question. Now, there is a

question as to the dangers of mammographyand '.'erography.

Q So in November of 1974 in the general'medical
, , . , '

conmunity, there' 'WouldnI t have been any worry aboui: radiation

effects?
,. ,

r
tr

A Well, I don I t know. It depends upon how
I

knowledgeable you were at that time about the effects.',' In other

words, my information came to me about maybe a year t year and a

half ago, and part of it came through medical papers and part of
- 112 -
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it came through the local newspapers and things like Reader's

D~gest, and at that time I felt that I was only, going to do it

Whenit was really indicated. Now, somebody else may have had.

some'other information on the ~igures earlier than that. So,

again. it is an ind! vidual thing.
. ~., .

SomedoctoJ;s at th~t time may have ,been doing

,only mammographyand xerography under certain circumstances and

not doing it routinely. Others may have been doing 'it, routinely,;-

So in my particular instance, I slQwed up, I guess about a year ,

or a year and a haif ago, and I don't do it as much. I tend more

upon feeling and palpation and looking at the breast.

In Novemberof 1974 'WOuldyou have been worried

.. ,

"

. .about mammographytwo years ago?

A Not two years ago.
" ..

.' ,

'..
;

",:'":1,,
' ••.••'1',

. "
"

Q Doctor, you ,testified to Mr. Harlan about the
"

size of the tumor, that it was t'WOby three. Mr. Harlan I asked

you whether that was the sioht~diagnosie. , '

I

MR. HARLAN:Your HonorD I didn't, ask him about

8 sight diagnosis. I said a sight measurement •

.; 'i .,.;
.';'1.': '

.. "

BY MR. KERSHNER:

Q 'What did Mr. Harlan ask you' about, your estimate

of the size of. the cancer, Dr'. Berger?

'/

" ."~ ".' l

, \

'.'
.' '.,..} ....

A He asked me if I measured it, and' I said no, I

didn't, that it was an approximate size, you know,' based on just

- 113 -

, .~. : '. ,,: •....,,': ',. ~



looking at it and feeling it.
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109

o
.. ,.•..

A

Doctor, just for the record --"

I neither mea.sured it at the time I examined the

patient in the office, nor did I}tleasure it whan I took it out at.

surgery.

Q

A

Q

That was your, estimate of th$ size?

That was just. an estimate. "

And what I am showing you here, Doctore purports J'
"

t.o be page two of your analysis repo:r:;tat or aboutt:he 'time of

the operation?
:',

.."

A That is correct..
.' ,

MR. KERSHNER: Thank youo

Your Honor. I' would 1i~e to have that marked as

"

Plaintiff's Exhibit 17.

THE COURT: .Have you seen that?'

MR. HARLAN:Yes, sir. I have no obj action •.

THECOURT:Plaintiff's No.• 17. I
'I' '

, i

(Whereupon. Dr. Berger "s analysis report was

-marked as Plaintiff's Exhibit No. 17.)

BY .MR. ' KERSHNER:

,,'.

. .

o Doctor. do you know of your ownknowledge the
" ,

approximate date -~ I withdraw that question, Doctor. ' I asked

you that question yesterday. I am sorry.

- 114 -
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Dr•. Berger,' there has been a lot of testimony on

" •• I

~ross-exsmination about what would be done differently in a

_lypothetica18ituatio~ in relation to the standard of,eare, and
, :'

II[ ask you now, Doctor, as an expert general surgeon prac~icing, .J.:.....

"n Virginia Beach for thirty years p do you knOwwhat the standard
./ \

)f care in Virginia Beach is for a surgeon in' the Virginia Beach
, • ~ I

::ommunityin diagnosing cancer of the breast? "

MR. HARLAN! Objection. : Irrelevant;,;,,'

THECOURT:Overrul.e the objection.,

MR.HARLAN:,Your Honorp I would like to state

my groWlds. 'The defendant is not a surgson. The
, '

defendant is a gynecologist. Weare standing on trial ',!

here fOl: allegedly fallin9below a standard of care for

a gynecologist practicing as measured 'by a reasonable .
. ,i'

, ' '

gynecolog~ and not by a Burgoonp and very respectfully,

, "j.'~. ~

'.

Your Honor, we ask the Court to reconsider its ruling

because there is different. training ~tha field and so. , , .
, .,.

forth. •. ,.".' 'j,'

. ". : :"

,i

THECOURT:,It has bean 'opened up. Overrule .......

your objection. .\ } . . '-r

BY MR. KERS~,:

o
:.'

Do you need me to repeat ~e qUE!lat.'.i.on,Dr 0 Berger? "
. '.'

" '

A Well, I don t t. knO\41 'what you mean by the st.andard

of care. ,I can only speak for my standard, what I do and what I

- 115 -
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don't do under certain circumstances"

THECOURTJ Are you familiar wi~. the community

standards?

THEWITNESS: ,Yea.

BYMR"KERSHNER:

Q Or other surgeons in ~e communi'ty as 'to what

they do or should be expected to do? .....•... ,'.

A Well, on the basif\ of what I do.'. In other words,'

I feel that what I do is of good care , and I 'NOuld think that that

would apply 'to other ~eneral surgeons.

Q Well, do you feel you are in a position to

. ev~luate another general surgeon?

A Well, I have to on numerous occasions.

MR.KERSHNER:Is Your Honor sa~isfied tha't the
, .
, I

, !

answer to the question is yes?
. :i

THECOURT: Have you got any questions, Mr. Harlan?',,

BY MR. KERSHNER:

MR"HARLAN:No, sir.

THECOURT: All right..

"

"

..\ ~.:
'.\

" ','.

Q

situation.

Doctor" I am going to qi va you a hypothetical

THECOURT: He hasn't spoken to' the question.

.' '~,~. I. ~"

He just said yes to the question of lido you know the
- 116 -
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f}tandard" • Then you ask him what is the standard.

BY MRe l(ERSHNER:

,~.

Q

A

Doctor, what~s the standard of care?

What is the standard in what respect?

THE COURT:, Detect~on of breast ,cancer, Doctor.
THE WITNESS: .I am not sure wha~,' you mean by

~" .

detection of breast canc~r. What do you mean,',.how to "'.

make ~e diagnosis?
Tim COURT:

diagnosis •.

....
Yes, the steps to go' about making a

.
MR. HARLAN: Excuse me, Your Hon?r. Maywe

approach the Bench? .I ask the Court if we could have a
hearing out of the presence of the jury.

~~E COURTt Yes, sir.
Step into the Jury Room for a minute.

•(Whereupon, the jury retired.t.othe Jury Room
. I

at 11 :02 .a.m..)

PROCEEDINGS .m ~ COURTROOM mIT. ~ !!!! PRESENCE .QE !!!! ~

MR. HARLAN: Your Honor, very respectfully, we
have listened carefully:yesterday to the ~sstimony of
Dr ..Berger. Dr. Berger's testimony has been couched in

- 117 -
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what he would do exclusiveiy, what Dro Berger would do.

IWith all due respect to Dr ~ Bergar, that is not,1
legally speaking, the standard of care .•

" ,

THE COURTr The standard of care as to a surgeon
'.'and the question was asked in that veing not if he were a

,." .

"gynecologist, but what ~uld a gener~l surgeon practicing
in this community do .• I,

!
.~ . '"

MR. HARLAN: 'Let me -- this was, a~ked over my
"

objection, but --
THE COURT: I understand .•

I'1R..HARLAN: ,In other words, I have never asked,'
Dr CD Berger aA to what the standard of care is of a genera~
surgeon in this area.. I have asked his opinion under
certain things, what ,he would do .• I have asked him as to ,'"
other things. " ','-

THE COURT:, What he would do, that is the
standard of care .•

MR. HARLAN: No, sir.. No.single doctorg I
respectfully submit, can set the standard :of care for

,;. -..:.. ;~t.
. "\

. :. 'J)

other doctors.. We are not interested in what Dr.. Berger, "

" .~

"
He is not measured by what a gynecologist would

! i "The standard of care lis that as :practic~ by average,

does ••

do ••

reasonable physicians in the same calling.
,

Now, there id a big difference, Judge, and y.
( I

have never -- you said I opened the door. I respectfully ',.
"':"118 -
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114subnit I have not opened the 'door. There is nothing in
the record to indicate that I asked Dr. Berger __

THE COURT: You asked him What he would do in a

given situation.

MR. HARLAN: Yea, sir.
i '

, '

THECOURT: You asked him if he is aware of the

standard of care,ot" a person in his situat;:ionin this
, -j'

community as a general surgeon. You opened the door aqp

I am going to allow the question.
,.'" , ,

MR. HARLAN:All right, b~t tha~ is the point. . ",

and if it isn't in,i:he record fJ then you may be cOIlInitting '"';:, , .

I understand what your thinking is, Judge, but I am just
saying to you that I don't balieve it is in the record~

;.',!.

, "

error. ';.
~" . i

" " .

" THECOUR~: I do the best I can", 'You opened the '!~;:
door. I am going to allow thl9question •• , :"1

, .' ~.

MRo HARLAN: 'x just \«>uld like 1:0 sta~e' for th!,-!

record I don't believe I bav~ opened the dOor and i __
, .

"THE COURT: Wewill take '8 five-minute recess.

:: (

(Whereuppn, the Court recessed a't 11:05 aom. ,.:
",

and reconvened at,11 :15 a.,m., and the jury resumed its
plac~ in the Jury Box.)

..,,': ..~,
...../~' .
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PROCEEDINGS .Y! :m! COURTROOM.m !!!! PRESENCEQ!: :!'!f:! ~

,BY MR. KERSHNER:

, I
i

Q Dr. Berger, you just. testified that you do know'

what t.he standard of care is, for, surgeons in, the ,!,irginia Beach

community in diagnosing c::ancer of the breast.

MR•• HARLANz Your Honor, it is understood that .J

!
the defendant has a continu).nq objection b) t:his entl1re

, .line of questioning, for the reasons stated.
THE COURTz I understand.

MR;, HARLAN: Thank you, sir •

. .' '

'BY,MR. KERSHNER:
"

, I

, .'

Q Now, Dr.. Berger, I am going to construct a

hypothetical situation to outline theactiona of,a general surgeon
in the C~ty of Virginia Beach within confine~ ~f ~at hypothetical
8ituation~ and ask you if the actions of the generai surgeOn
within that hypothetical situation meet the standard of care.

THE COURT: Not a hypothetical. That is not the

question.
'MR•.KERSHNER: An actual situation, Dr. Berger ..

THECOURT: In this situation ••

- '120 -
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BY MR. KERSHNER:

• 'f' a In this ai tuation .tha plaintiff approaches the"

doctor in April of 1973 with a visual condition of retraction of
the nipple, in which youhave.testified that ther~ are three
causes, congenital, inflammation or infection for cancer. The
congenital cause is ruled out through verbal diagnosis.

A . That is "correct"
.,'. ,".

o There are, then ~ by your testim~ny" ~ possible
l •• - ' .

'.
.diagnoses left for cancer, inflamma.tion and inf~tion,. and by

your testimony.there is roughly.s fifty-fifty chance either way.
A mammogram is done.. The mammogramis negative .•

The mammogramr~rt ia negative. It reports cystic disease,
:.'

t"

. .' without cancer.. The patient is sent away and told. to return in '!"

six'months for' further wat.chimJIl for further evaluat.ion.

The pat.ient. does return six months ].atGtr in

November of 1973.
THE COURT: Anything rega:r.:f:11pg palpation?

'"
...• 1':,

BY MR" KERSHNER z

.. . .

. ," .,".' ,..!

'j':"- '

/" ::''',:
~ i' .•.•, I

'. '"

'.r..• t

o
I

Thepatient is palpated in April of 1973and no' "
,',

palpable mass is found.
\. .,

A . Right, and a negative xcarogram right. .at this time •.

Q You get a mammogramp~-m.i~h is the only ~ing
I ~ •

), .

available, radiographic teat ... You'geta mammogram,you palpate, .
"'t'

you do not find a palpable mass, there is no d1scharga from the
- 121 -
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nipple, the nipple retraction is there, it is notedo

The patient returns in six mon'ths and essentially'

the same procedure is repeated. The,visual rta'traction is still
there. It has changed little or none .•.' It appears'on gross

....

examination, as the pathologist said, about the sante. It is

palpated, there is no palpable mass, there is no. dimc:harge, there

,is no pain reported.

Another mammogramis orderedo" This, mammogran('

comes back, the same one, I think, aa we have in evidence. That
reports cystic disease but no suspicion at that time of cancer •

. 'A year elapses' and the patient returns to the

general Burgeon in Virginia Beach for examination of the breast
..,andpossible breast cancer. A palpation is done at that time in

Novemberof 1974, and no palpable mass is found. There is no. '
."
discharge, there is no pain, but the persistent retraction of
the nipple is there, and the persistCl;tnt retraction of t;he nipple ,

. !

is noted on the doctor's records. He is not ordering a mammogram

in NovGl'llberof 1974.
"

Does that action fall outside of the standard of
car,e for Ii general surgeon in the Ci~y of Virginia Beach in the' ,

diagnosis of breas~.'cancer? .

A
, i

iI,don't think so, Mr.'Kershner~ 'I th~t it is
"

a matter of 'opinion. I would have dOl)eit. Somebody else who

is offering a good standard of care might not have done ito

. .\-~,',,~.

Q You would have done! it?
- 122 -
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A I probably would have done it. Someone else
118

might not have done it. :

Doctoro '.

o SanQone else might not have done it. Thank you"

Doctor, one last question. '1'0.your knowledge did

Dr. Redford in this case ever diagnose that t:he patient had cancer?

A I think that if he would have diagnosed it, he

'WOuld have referred her to surgery •
, .... ..... , J

I would assume he did not
~diagnose it.

MR.. KERSHNER:

•

Thank you.

RECROSS-EXAMINATION

. ,',
'.:

BY 'MR. HARLAN:
" o Just one question. In 1975, of course, when

Dr. Redford did in fact refer her to .surgery , you are not saying

that he did not diagnose it then in the sense of 'the mammographic

study?
,.,'"

MR. KERSHNER:Objection. There is nothing in

the record that says that D;'co Redfordret'erred' any1)ody

. to surgery •.,

THEWITNESS: Would you repeat the question?

BY MR. HARLAN:

o Yes, sir. The last qUestion that Mr. Kershner

12,3

",'

I.'~~~
,";; t.,

'..
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,

asked you was in the context of around this time P, • 73. I 74 f '75.

I 8m asking you specifically in Novemberof 1975 ,Mrse lves was

presented to you. and at that time it was on referral, from Dr.

Redford, and Dr. Redford essentially at that time, asl understand

.it from the recordp referred her to you because o~ pot~ti81
surgery based on 'the mammogramthat was positive at that time.

,',

, '

A As I said, I amnot exactly sura how she came.•. .,

I don' t know,whether she came as an ,old patient, .~ can' t be sure '..,

of that" or whether the referral fran Dr. Redford was indirect.

Q Your best recollection whether it' was direct or

indirect, it was some sort of referral?
A That is correct.

MR•• HARLAN~All right. Thank you very muchG

I have no further questions& Tharu~ you so much.
"

MR.• KERSHNER: I am through with the witness,

Your Honor.

THECOURT: Thank you very ~uch~ . You may step
: .

doWn. You may be excused.
"

(Witness excused.)

. ,

, '.
.' . " i.
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(Excerpts from i:eat:J.mony of Dr. Lawrence SId.th. )

. '

DIRECl' BXAMINATION

BY MR. KBRSBNER I

••••*********.********** ••****.**** ••••**••• **••*••••••*.*
" .' j -' ,'",', .If

'.
Q ' Woulclit. be fair ~ say t X think I beard this

, tum used, that. a p~~1091st is, ~ doctor'" doctox-?

A ~t is what - yeah. Same people .ay that. yea.

,••••••• *•••***•••****.*****.*********0************ ••••*****. '

.'

I I
)1

.t.'

, .

Q

1ft patholOtJY?

Doctor, do you underst.an4 the e~du4 of care

• 1

.;'
t:

A I hope so, yes.

Q You do? Do you understand the .standard of ear.

in patbo1OW in Virginia 'Beach?

A I amnot qUit. sur" what. you aro saying, but I

th1Dk I do.

.~. ,

" .:

';
, ..I

Q

know, what he has to do to live up to his prcfeaaional
"

respons 1bil 1toy. Do you know in Norfolk al.ao ~ just in Virginia '

- 125 -
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A Yes. Wecirculate intozmation and btu-esting.

caDes between all pathologists in tbeTidew&tor area. So:.t have

an idea ot what the practice of - What level the practice ot

pathology 1s at in other '1'idewator cities. I.

Q And is it l'retty generally the... all over the
'.•...

. 'l'ic!ewater area?

A Yes.

Q No partiaular city that is high•. or lowr

stancSardw1a. than Virginia Deach?

A In myopinion Virginia Beach 18 u hip or

highor than any of. tho cit.ios in the Tidewater area.

Q So if, you t.ook a Virginia Betach patho1og1at ane!

one !rem anyone of the other Tidewater aroaa;. you erpeat the

Virginia Beach patholoOlsi to be -

A Just as good or better.

..

BY MR. KmSHNER,

Q Doctor, may I ge~ back tor: a mcmen~& please, to

be.t.n.g •. doct.or'. ~r, and relate it rapoeitieauy to cancer and

breast cancer situations? You are my witneseend X am n~ allowec1

to lead you. The area I want to explore is the int.erre1atic)nehip __

MR. HARLAN, I object to it•. I obj~ to tha

leading connotations of the speech" RespeaU'ully I ask
- 126 -
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the Court to tell Mr. KertJhner. to ask the quest.ion and

net 01vc the doctor a speech.

!'1m COUR'l'. % 1:hln'k h. is ~Utl, to the questlen.

MR. BA1UJ\N. Bxc\uJe,me. bit he !e. a~te1;:Jt.ln9 to

do indirecUy.what: he is not INPPO.~ to do d.lrecUy. Be

18 ~e.lling the doc!torthe area tba~ h$ is 9)ing ~
•

quasUon before he sUrts the question, whldh b lea4iDg.

MR. JtERSBNRlu I thirak I ean roghrue it: to

satisfy Mr. Harlan.

Q ttoctor, in a g'GnGralbreast c&:ftcer situation, I

amnot. rela~lng this question to breast e&ncGl' inthia cue, ~4

you explain tor me 'tho intCfrwl)rking8. the intert:wining re1atJ.onehip

of. the patholOOls~, the 8~goon., the ra4tologlat. aae! sretening

physician., if you please, so that: the jury will 'ba'fe a GOft8enlJW!J

. of wa~ goe8on in the cour•• of diagnosis an4 tnatmGftt of .ea.t

,-

MR. BJ\RI..ANI % obj~ to til. qU~ en. tile

iJZ'OUDd it hun' t: '.been lmY foUl'ldation _tabll.ahed to ahow

that: this particular doctor, al'thougb vuy 'W811-qualitied
.,

in the f1eld of pathology0 wouldknowthe .ifti:Unlat.1onBhip

bGtWlGl\.

'1'HE COURTI A8 pertains to pathology?

MR. DRS}~lmU Yes, sir.

- 127 -
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THECOURT' I overrule the objGCt.icn. ,

MR. HARLAN, But: be asked the a:elation betwen.

all. 'I'hat. isn't the way tho que8Uon to asked.

THECOURT' No. Tho qUes~ ~ &II it pertaina

to him as a p&thologis~.
MR. iliUU.ANI" Ob, all r.ig'Jito, '

.
MR. I<BRSHNER: ~'s go 'back to - '

Ma., HARLAN. You asked t.he querri:ton roQ'arding
..•.

his 1r8laUcmahip with other physicians as a pat:hol09ia~. .

THE WI'1"tmSS8 I think :t know ~~ you mre pt.t!ng

ewtnU t:ha~ happen• .in a family doctor?

THECO11M.'., Bow ie your office GO.ftfte=e4 in this

'1'.fm WI~SS. A11rtg'b~. If Q fmd.1y doator

suspects breast: eanc:... he \«)u1cl generally ref. to a

surgeon. Th.-. surqeon would bring the paUent into tho
I

hospital, \«n11d operate, and remove the luup. It \lIOU1d
j "

be' oent to me. I would per~o:m a sect..!_, very quickly

...observe it. under thQ mieroacopep t.cll h.f.m \1hethm: it i8

benign or malignani:, and ~$ft basGd en tha~ .tnfozmation,

ho \\lOuldproceed with either a radical, ta1dftg otf the

_t~ breast, or doing n.o~ more.

- 128 -
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"

A

Q

. ' '.
NO,I didhtt. but I will be glad to.

.If you pleaSe.

I. ;

A It the surgeon feels 1.to :is 901ft. to be. uaeful

intomat.f.oft. h. may order an X-ray of the breu~. a t.eebn1que of'"
X-ray of the breast. ~ gain a&Ut.1Ona1 infoxmattcm •.

Q 18 it fair to say that all tour of thc-
.,

MR. HARLANI I obj~ to the lee4ing.

THE COURT. It is a lQad.i.ng queaUon.'

Q

have with each other? How Wouldyou cbaraoteri~ 'th. four
I.specialt.ies together?

A Thespecialties are.tied to<Je~Q»: in this

situation by cooperation. It 19 an endeavor ••.• $ we try to get

together and de wba~1s beet for the pn~i_t..

Q All tour of you ere then working - .

MR. HARLANI ObjeeUcn ~ the loading. '

BY MR. I<ER.smnm a

o Tell mej will you, Dr0 Smith, what 10 i:he

- 129
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admitting physician I& role in this scenario that we have just
.outl1nGd?

A Well, I ~uld say hiB role is tha~ of dia~.
. (.

Hebecame auspicioua and so set .in motion a chain. of events in : ....,.. . .
.'

whichother 'things happen to either confim'or deny hia GuspWono.'

Q And what. does he do next?

MR. IL'\RIJ\N,' Your Honor, are WQasking for the

sbndard of care of a referring pbyslei.' If we are" t.. . .

obj~ beaawse the witnes,!. 8 c:ompeunae 1180 in pathology'

and not in gynecolO9Y0

M.RcaKERSHNEJU Weare not asking for the standard.

of care. Wha~we are trying to do at ~ point in the

gameis dEJmi'mstrate for the jury bowtho Var:i0U8 .
\ .

~ialtie8 fit t.oge~er.-
MR.. HAlU.J\N. Than we are t;alJd.ng aJ:Iout. iD .

general and no~ as it refera to Mrs. lves?

MR. KERSHNER,.I consider ~.a$ queaUarie to be

atriaUy quaJ.ifying questiOMo

MR. HARIJ\N: If they are general qUeStions, I

- obj~ to them beeaWlQ we are not. here to ~ the 96ft_al

THE COtJRtt I I sustain the objeaticm unlese he is, ,

qualified also as a 'Jeneral pra~1tioner 01' general

physician.
- 130 -
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. BY' MR. KERSHNER,

o Or. smith, you Bald you pract,1ce4 general

medicine from 1963 t.o 19691

A No, that is not- correct. '.In Virqinlayou are

licensed as a physician. You are able to praCiice medi~e and

surpry. I could go out and ~eoretiea11y do an a~dect.cmy,

although, of courseo I wouldn't do. it,l ~t I. waa in uainJ.nV that

ubola period of 'time as a pathologist. I haw never practiced ..,

family medicine, if that is what.you-8%'0 askingo

Q But you are lioensed to practice?
A Theor~tically.
Q 'l'Uereis nothing to keep you frc;m doing it1

A Yes.

"
o Dr. Smith, do you see pa~ients?

A 'I'hat. is a diftloul t ques~icn to answer. As Q

~thologi8t. I see patients. or at. least .variouspart:D ot patients

. in my practice, but not - 11:.is infrequenlt that I would see Whole

patlentB.
Q Sack to the doator' B doctor. Are you experienced

in palpating ~ast8?
A My answer to that. t10uld haVG to be no. I amno~

experienced in palpating breasts.

o Iiave you had any fozmal. ua1ning in ii: wbataoeveJ,"?

A Well, in medioal school and in my 1n~emship I

did, and I still do it occasionally whenI amasked ~, wi: that.
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Q What type of unt!era~4tn9 is ..the rare ewmt, on

Wbat two of an occasion would you bo aslc.ed w palpau ecaeone? .

A It a physioian, would litts. me a.l8 .a pat!loloQist,
i

.: for inSUna8, ~ cane in the operating room &lUI feel w.s lGldon
; ,

boloro he taltu it out., I have dona ~t: rarely. ..Xwould like to

say this, too, sJ.nce you asked this question I I dot ot course.

~et the SP$CJmen. as it is sent to me after it has been '~ised, ~

epd at that point I would feel it, .);Jutit is :rare ~ me to feel

it on the patient.

Q Do you 'WOrk wit:h oancer casu as a patbolog1st?

A Yes.

Q

ot .the situat.ions that. you come into cont.acrt with day by day

relat:.e b) GCIIl8 kind of cancer as opposed 'to oemeother u ••. of

pathology?
MIt. HAIU.Alf t Thai: is i:rrelevant..

.
MR. KERSHNERt It is qualificationli,Your Hono:r •.

THE COUR'l'1 Overruled.

MR. KERSHNER S WQ sf:ipulau t:he qualiftcatiou

o'f the doctor is not.necessary.

areas'--
MR. JONESI ''18 stipulate hela the best pathologia~

in the State of Virginia, Mr. Harlan.'
- 132,-
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MR. HAIU.AN I Is he asking me a question, J\ldqe1.

THE COURTI He stipulated he is a qUalUiGd

doctor.

.. ,
I

MR. JONES. We'dem't W8Dit you to stipulate he J.a

0. \

the best one in V1I'qin1a.

THE COtJRfl'a 'All ri9bt.

BY' MR. KlRSRNBR I

.. Q

,.

.qeneral1sation of the percentage of your ps"actJ.ce ~ to

cancer as opposed to all other ld.n&! of pathology.

A That 18 almost an ~8ihle qu.Uoo to answer.

Solmueh of my - if you ~11 ask. me how many epee~ a d8y do

I .see that have cancer in them,. I mJ.9ht be a'bl.. t:o give you an
. .
answer, but, of course t there are. enormous nUlft1:Mta % have also

., ,know w..t ar'UnIeZ' to 91ve YOU41.

Q At: the rift of being leading,' is .i~ a bmch of

them?

to be cancer.

Q And a fair amount of \1Ork re1aUng' to 1Ireut

cancer or to the --

MR. HAAIJ\N. Object 'to tho leading, YouJ: Honor •
.'.

THE COURTI He is leading.
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BY MR. KERSHNER&

Q What knowledU. 10 it noeessary tOl: you to have

All a patholoqist about effect. O%' lad" of offec1:. of ~"

chEmical 6lUbs~8nCea,'et: cetera. on human Us.ue?, .

A CoUldyou make!~more opeeifl0 t.b&nthat?

o What 'knowledge bNBt yo~poe •••• to adtaqUately

pezofozmu a pa~loqi5t about drugs, ebem,ioal &Ub!tanc... ft

eeter •., and ~eir effects on humantis8ue'

A Well, 1;0porform iptell1pnUy i haw to have

some knowledge that. ~carQ ~s a relationship bo~ dl:\J4 "AII and

t.b18 t:ype of disease or that /SOrt of t:.h!ng.

Q Specifically" are you fmdller with ~ and

• ~.tin canpounds?

A Yes. I am familiar with ~.

Q Doctor, in order for you to pe.rfom your

pathological specialty correctly It \~~ lovel of 1alowl~ mua~

you poeseas about. the other speCial tie. tilat you have t.e8t.itied

you \!fOrk with, ther:adiologist, the admitting phyeician? .

A Well. obviously IP I don't in radiography. tor

inG~ance. I don't. posses. ~. samequalitiea u a rediologiot.

I should know in general What they do ond have, ~. 8Ol'Ile

wry mall knowl0dgeof what goes on in tboae areas, bUt I

wuldn't. qualify l1r/8elf as a physician in any o~ the o~ •. areas.

Q And I understand that. HowdGep1y do you have

to go into What i:hey do, at cetera, in order to be able to
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intelligently work with them?

A Well, the mo.~ intelligent: thing ! Call do i. go

uk a rad1010CJis~ it you have, D&Y~ a question aboU~ocmething. in

radiology, which I dO, and the. "alOe with a good OB-<JIJJmen, or

anybody olse. . "

o Let' 8 ~'radiology. Do you knowwhat the

fltan4ards of care in Virginia Beach are for a radiologiR?

MR. HARLAN. Your Honor -

'1'HB COURT. Not.wbat they era, jU't do you know•.

MR. HARLAN. May I approach the Becll on this

one?
THECOURTI 'All righ~.

(Whereuponocounsel ap:,pro~ the Bench .4

conferred with tbiJ COurt out ot the !leuirag of the ClOUJ:t,

reporter. )

o '!"he qu8St:.t.on wu, do you 'know Ua Virginia Beach,

for ,t.nshnce, becauoQ ot ~ur association with thaD. What the

standard of care is of a radiologist.' Wouldyou 'be able to

describe it if you were, asked? You are net. go.i.ftg to be saked.

but do you know?

MR. HARL.AN. Well, I obj~ ~ it. on anot:beJ:'

growtcl, becauae it is 80 broad. As to What? With \r.!Iat
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respect? I further object because he is n~ a rad!ologis~.

MR. R.ERSHNJm., Your Honor, the foundation haa .

been woll-laid. '!'he witness wac asked WM 1_ necessarY u.
work in concert in a team Qffort on on. epec!fic probl ••

He testified yes, and he WGD~ through the. a~ of

ewDU of the admit.t..i:ngphysician, the eUrJJfJOft. the

racUol09ist, the pathologiot. all 'WOrking together. We

. other specialt:ies that -_.

THB COURTI I overrule your objecUon. You may

respond to the question, Doctor IJ

MR. KERSHNER, Let's make the question euier.

Dr. SIn!t.b.

THE COURT. Let. 'liS let him respcm4 to the question.

THEWITNESS' Say it. again.

BY MR•. KERSHNERI

Q Do you knowWha~the ot.andard .o~ care 1.. for a

radiologist in Virginia Beach?
A If I Bay yes to 1:hat and tJ:Uilft you ask me SCIlla

spacific question, I ~uld probably not be 8b1eto tJJ'UMIr tha~

question. In oeneral I have some ideaao. yea.

Q Do you know what the standard of care is .in

breast cancer for a radiologist?

Mae HARLAN. Your Honor, I have Q condnuing
-136 -
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objeotJ.on to this line of quea1:ioninCjJ and move that. the

questJ.cn and t:he uewer be stricken. an4 _ ask the Court

GO we \\'On' t have to keep jumping up 1:0 ~ tba~ !~ is &

eontinuing objeetion •.

MR. RERSHNERI I with«kaw that queaUcm and uk

one more. if I may.

-Q In either simplest temo, you are a licenseeS

physician in Viroinia Beach. 'though you doft'1; pz-actdce, you

tesUfiad ~ that~

..

!

Q Do you know what. the sum&u:d of aue for a

praaUcdng physician. just a GP. io in Vir<Jinu Beach ill the
,

diagnosis ane! b:9at:men~ of breast cancer?

MR. HARLAN. I have anoi;har objeeUono

elm •~ see 'Where even if he bows it would make any

c1J.:fferenceif he cannot. t.estify since he is not. a

praoUcing physician.

MR. HARLAN. Right. I am antlcipaUng something

and may I approadh ~e Bench?

'mE COURT. I have swsta1ned the o!»jeoUon.

MR. HARLANI All right..

MR. KERSHNERI M&dical otandards 1ft qeneral are
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the same allover Tidewater.. I believe he test.ified to

lo1R. 1WUJ\N. ObjecUon.'

, 'mE COURTI Lea;d1nq.,

MR.RERSHNER. I ))slieve I have -

I, !

'!'HE COURTI Leading.
, I

MR. KERSHNER I Yes.
/

o
doctors are oftxa11' than Hampton doctoJ's1

A I believe you asked _ before aboU~a pat:holcgi.t,

" an4 % can say about 'their s~dard of cars, not: the 8l~andartl of

ear.,' tho level of practice tor a pathologist in 'the u'bolQ

T14ewa1:erarea. Now, if you aro goinc,to ult in anoth •. uea,

I would have to "~defer to a opecialimt in t:hat area"

MR. KERSHNERa Your Honor, I tbin'k Mx'. Harlan
I

stipulate'! ~o present 1Umas an expe~ in pat:hology' and

qualified.
MR. HARLAN'I You refused the .~ipulad.on.Mr.

Ke'rshner.

!
I

I

THECOURTI Well t I think. h~ 18 qualified as an

expert in pathology and qualified.

--000-----
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IV. ORDER GRANTING SUI"Jl'1ARYJUDGMENT
VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA
BEACH

COURTNEY S. IVES
Plaintiff

v.

RAMON N. REDFORD, JR., M.D.
Defendant

o R D E R

AT LAW NO. 2873

Whereupon the plaintiff called two medical
witnessess, DR. SAUL KAY, Chairman of Surgical
Pathology, Medical College of Virginia in Richmond,
Virginia, and DR. NEVILLE K. JACKSON who came from
out of state to Hampton, Virginia for the first
time in August of 1974 to accept the position of
Chief Surgeon of the Veterans Administration Hospital,
Hampton, Virginia, which witnesses were called to
testify as to that standard of care by which the
defendant, DR. RAMON N. REDFORD, should be measured,
and, while out of the presence of the jury, gave
their testimony before the Court as to their
knowledge of what that standard of care as exercised
by a physician specializirig in gynecology practicing
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in the City of Virginia Beach, Virginia, or similar
communi ty, .for the years. 1973, 1974 and 1975 would
be, specifically relating to the diagnosis and
treatment of.breast cancer, which standard is the
only standard by which the conduct of DR. REDFORD,
the defendant herein~ could be' measured, and;

WHEREAS, after.a statement made in open court
by. Plaintiff's counsel that no other expert
witnesses,were to be offered by the plaintiff to
set such standard of care, and;

WHEREAS, it was understood and agreed by
defendant's counsel and plaintiff's counsel, that
should these two expert witnesses be qualified to
testify as to what .such standard of care would be,
that their testimony would have shown a standard
of care other than that practised by DR. REDFORD

..
in the management of the plaintiff in this case and;

WHEREAS, after the plaintiff presented the
factual data for the. court, out of the presence
of the jury, concerning these two medical witnesses'
knowledge of what the standard of care fora physician
specializing in gynecology, practicing in Virginia
Beach, Virginia, or a similar community in 1973,

- 141 -
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1974 and 1975, would have been, specifically as
it relates to the diagnosis and treatment of breast
cancer, and, after each of the witnesses stating
that they had never practiced medicine in the City
of Virginia Beach, Virginia, at any time, the
defendant, by counsel, moved the Cburt t~ strike

"I

tbe plaintiff's evidence "and to enter summary ,judgment.
on his behalf, which motion, after having been fully
heard and maturely considered by the Court,
the Court being of the opinion that neither of~these
two medical witnesses proffered by the plaintiff
were qualified to testify as to such standard of
care inasmuch as neither DR. NEVILLE K. JACKSON nor
DR. SAUL KAY had ever practiced medicine in the
City of Virginia Beach, Virginia, at any time,

".c. . -

nor were they gynecologists and that, therefore,
the Court was of the opinion tha~ under the Doctrine
of ,Bly v. Rhoades, 216 Va. 645,. and Little.v. Cross,
217 Va. 71 they were not qualified to express any
opinion concerning the standard of care applicable
irithis case and, therefore, that mbtion of the
defendant is sustained, to all of which action of
the court the plaintiff, by couns~l, notes her
exception.

---~~~--~'":"----'~.•,:---~,-. -.,
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VI • CER'llIFICATE UP-DER RULE 5: 49

I certify that twenty copies of this
Appendix were filed with the Clerk of the.
Supreme Court of Virginia and that three
copies of the Appendix were mailed or delivered
to opposing counsel on or before the day on
which the Brief of t.he Appellant was filed.

-----------------------
Louis W. Kershner
Counsel for Appellant
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V,.ASSIGNMENTS OF ERROR
I. The Trial Court erred in refusing to

qualify Dr. Neville Jackson. The Trial Court's
reason that he had never practiced in Virginia
Beach, Virginia, was error as a matter of law.

II. The Trial Court erred in refusing. to
q'ualify Dr. Saul Kay. The Trial Court Is reason
that he had never practiced in Virginia Beach,
Virginia, was error as a matter of law.

III. The Trial Court erred in refusing to
qualify Dr. Neville Jackson bec~use he was not a
gynecologist.

IV. The Trial C~urt erred in refusing to
qualify Dr. Saul Kay because he was not a
g~necologist.

- 144 - .
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WHEREUPON, it is considered and ORDERED by
the Court that the said plaintiff take nothing
for her motion for judgment and that the said
plaintiff go hence ~ithout day and that the
defendant recover of the said plaintiff his costs
of court herein expended.

Enter this the-Z.-day of J'anuary
1911

George W. VakosJudge
..

We ask for this:

.__ Tll.Qffi.Cis..._~...H.ar.l.an..,-b •
Counsel for defendant
Seen, objected and excepted to:

__ .l&.u_L'L)L._J~.~_:cah.D..eJ'_
Counsel for plaintiff
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