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(.
IN 'l'HECIHCUIT COUR1' OF 'fIlECI'I'YOF RICHMOND, DIVISION II

G & R ASSOCIATES,

JOSEPH S. GOODSTEIN,

SHELDON RUBEN, Individually and t/a

AMENDED MOTION
FOR JUDGMENT
q- -uf'" 7S-

Plaintiffs

and

FROEHLING & ROBERTSON, INC.
a Virginia Corporation

VU{GINIA

";i
:1
Ii
Ii
il
Ii
II
!I
II
11,

II
L
II

I

I
I V.

II

JAY M. WEINBERG,

ALLAN S. BUFFENSTEIN,
HIRSCHLER & FLEISCHER, Attorneys, a Partnership

and
i HIRSCHLER, FLEISCHER, WEINBERG, COX, & ALLEN, Attorneys,
I' a Partnership,
I Defendants
I

TO THE HONORABLE JUDGE OF SAID COURT:

Now comes the Plaintiffs, by their counsel, and repre-

are residents of the City of Richmond, State of Virgipia,

and as to the real estate in question in this lawsuit, hold

Defendant Froehling & Robertson, Inc., is, and at

Plaintiffs, Joseph S. Goodstein and Sheldon Ruben

2.

1.

all times mentioned herein was, a corporation duly authorized

the same as partners in a partnership known pS G &R Associates.

ii and existing under the laws of the State of Virginia.

I sent unto the court as follows:
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II
\i

II

I
Ii
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Allen, which is a partnership for the practice of law

Defendant Law Firm of Hirschler, Fleischer, Weinberg, Co~ ,

Defendants ~ay M. Weinberg and Allan Buffenstein3.Iiq
I,
:i are residents of the State of Virginia and partners in the
!I
Ii

I,

'or(ldnized and existing under the laws of thE: State of
" :J
Ii

"~iVirgin ia. Defenddn t Hirschler, Fleischer, Weinberg, Cox &

I: 11 . .:A en ~s a successor partnersh~p to the partn~rship of
!! I
ii Defendant Hirschler & Fleischer and is legally liable "for

any liability of Defendant Hirschler & Fleischer in this
'I
I, cause for action.
,I
IIIi 4. On June 5, 1972, the Plaintiffs ~nd Daibytown Road
"Ii Associates, a Virginia partnership, entered into an agree-
I
Iment whereby Plaintiffs agreed, subject to satisfaction of
iI certain conditions, to purchase from Darby town Road Associate$

i!approXimatelY 53.88 acres, of land, said real ~state being

illocated on Darbytwon Road, Henrico County, Vir9inia. A true
II
'i[I copy of said purchase agreement is attached hereto, marked
"

I!E h' b' t "A".I x 1 1
II
!: 5. Plaintiffs engaged Defendant Weinberg and his law
"

In late June or early July, 1972, Plaintiffs and6.

!,firm, Defendant Hirschler & Fleischer to represent them in

lithe purchase of the aforementioned property, and to advise
j'
'!them on all aspects of the acquisition of the" property.
I:
il
" Defendant Weinberg visited the property in question and,

following a cursory examination of the property, Defendant

Weinberg advised the Plaintiffs that there appeared to be

~'potential problems with the property relating to fill dirt

[ 2]



and mininy which may have been conducted in the past.
i':;Defendant Weinberg recommended that they obtain a geological

survey of the property for the purpose of ascertaining

whether the provisions of paragraph 4(c) of the purchase
,:':dgreement had been sat:.i.sfied.

7. Based on the discussions with Weinberg, Plaintiffs

instructed him to obtain.the best geolog~cal advice available
:,
i
I,Ii with regdrd to the provisions of paragraph 4 (c) of the
i!
Ii purchase agreement and to spare no expense in doing so.

On July, 1972, Defendant Buffenstein, on instruc-8.I:
Ii
I'

I! ions from Defendant Weinberg, engaged Defendant Froehling &
'I Robertson, Inc. (hereafter F & R) to make an examination of

:the property. In order to comply with the requirements of

!I paragraph 4 (c) of the purc.hase agreement, said examination
if
"I! should have ascertained and determined whether any fill
II
!I dirt, underground rock or streams were on the property whi ch

:1 would increase the cost of construction for industrial use
!I
'i:i as opposed to the cost of the same construction if such
,I

Ii iterns were not present.
;1
iIj 9. Defendant Buffenstein provided Defendant F & R
I,
II!;with a zoning section sheet plat of the property. A true
'!
III!COpy of this zoning section is attached hereto and marked

ilEXhibit liB".

II 10. At the time Defendant Buffenstein obtained the

!iaforesaid services of Defendant F & R on behalf of Plan tiffs,

(3]



"Defendant Buffenstein reali zed, or should have realized,

that any failure on his part to secure competent and adequate
"i'
"services for a complete examination of the property pursuant

!lto the aforementioned paragraph 4(c) of the purchase agreement
I, "i;would directly result in the Plaintiffs suffering substantial
I

!: damages.
I:!l 11. At the time Defendant Buffenstein obtained the

iiservices of F & R, he either realized, or should have
I.

;;realized, that if a dispute arose at some time in the future
II
!, as to the report, rendered by F & R on the property, it would
I

il"be important to be able to prove exactly what instructions F

& R received from him as counsel for Plaintiffs, and to be

liable to show that F & R failed to comply with the instructions
\'
:1ii properly. Defendant Buffenstein realized, or should have

!II realized, that such instructions should be in writing to
I,F & R pursuant to good practice, custom and usage, and the

II exercise of prudence on behalf of the Plantiffs.
II 12. At the time that Defendant F& R agreed to perform
II
i: the examination of the property being purchased by the

~Plaintiff5. and at the time that the agreement with Defendant

P Buffenstein was entered into, Defendant F & R realized, or

II should have realized, that any failure to perform on its
,I '
r part or breach any terms of the agreement would directly
,I
I. result in Planintiffs suffering substantial damages.

L 4]



"

COUNT ONE
13. Defendant Buffenstein engaged Defendant F , R to

same if such items were not present, all w~thout regard to

1, make a thorough inspection and examination of the property
It
,I

Ii and to perform any and a11 other tasks necessary to ascertain
ii::whether any fill dirt, underg~ound rock or streams were on
,the property which would increase the cost of construction
il
Ii for industrial use as opposed to the use of constructing the
Ii
il

"',cost. In pursuance to this Defendant Buffenstein actually
I

Ii read paragraph 4(c) of the purchase agreemen~ to W. H.
:r

!' Vogelsang, agent of F & R.

14. On or about August 16, 1972, Defendant F & R
I! advised Defendant Buffenstein verbally that it had per-
, formed the inspection of the property and found it to
i,
!:

!

and provided P1aintiffswith a written report to the effect
that there was no fill dirt present on the pro~~rty. A
true copy of the report of Defendant F & R, dated

II;AugustIS, 1974, addressed to Defendant HirsChler &

::Fleischer, and a plat sketch showing where auger borings
i: were made by Defendant F & R, are attached hereto and
I
Imarked Exhibits "Cl" and "C2".
I 15. Defendant F & R charged Plaintiffs $150 for
I
If' .Ii per ormlng sald contract and Plaintiffs promptly paid
lithesame. Attached is a true copy of the invoice from
;1 Defendant F & R, dated August IS, 1972, marked Exhibit "D".

[5]



Ii
:' 16. On September 26, 1972, W. H. Vogelsang, agent
I;

liofDefendant F & R, verbally advised Defendant Buffenstein
Ii
!i that Defendant F & R had examined and inspected the subject

i: property and, based upon its investigation, Plaintiffs

ii could "build a twenty story building on the property".

;1 17. At the date set for clos1.ng on the real estate
"

11::purchase, on September 26, 1975, Defendant Buffenstein
".

Ii advised Plaintiffs that all conditions of the contract
I 'Ii of purchase had been satisfied and that they should

I: close the transaction. Based on this advice, Plaintiffs
II .
:,
:1 closed the transaction, paid the full purchase price,
II
II and caused tile deed to be recorded in their names.
i:
"'; 18. Defendant F & R breached its cOlltract with
IIi Plaintiffs in that, among other things, Defendant
I
I' F & R did not examine the entire tract of land, did

not locate and report open and obvious defects on the

li.1
property, and did not locate the fill dirt which in

I! fact, was on the property. A true copy of the report
IIi: of Defendant F & R dated July 29, 1974, addressed to

! Defendant Hirschler " Fleischler, is attached hereto
,.,

Ii 19. Subsequent investigation ascertained that tnE";
II
II condi tions of paragraph 4 (b) of the purchase agreerrlcnt of
I,
!j the property, relating to the availabi Ii ty of pewer
I

[6]



II faci 1i ties were nol Sdt is fied, and that Defendant
Ii
IIBuffenste,in had failed to ascertain that the conditions

I! of paragraph 4 (b) had not been satisfied prior to advising
'I

II the Plaintiffs to close the transaction on September 26.

!: 1972.
I:Ii 20. Defendants Weinberg, Buffenstein and Hirschler b
II
II Fleischer breached their contract ,of legal representation

!! with t.he Piaintiffs in the following ways:
III a. By fai ling adequately to document the agreement
II 'I, entered into with Defendant F & R, thus failing to protect

"the contract rights of the Plaintiffs when they relied
il
'I upon the report of 'F & R inclosing the real estate
I;
1

1

'1, transaction.

; b. By failing properly to instruct and supervise
'IIIII F & R and to require them to perform the necessary services
I,
iClnd investigations and to submit a proper report in order
I

, II; to assure Plaintiffs that condition 4 (c) had been complied

'I, . 'h

I
:Wl.t .

II 'c. By failing to conduct adequate investigation in
II,order to ascertain that the conditions of paragraph 4(b) had

d. By closing the real estate transactions before all

been complied with and to advise clients accordingly.

iiconditions of the purchase agreement had been satisfied.

,
i: not
I:

II

21. As a direct and proximate result of the failure

of Defendant F & R to, perform its oontract, Plaintiffs have

[7]



been damaged and have incurred substantial expenses in the

purC}lase of, payment for, and orderly sale bf said property
I •LIn order to mitigate their aamages.
i: 22 Ad' d . f . fIi . s a nect an prox,mate result ",f the a,lure 0

;,Defendants Buffenstein, Weinberg and Hlrschler & Flei5c~er
Ii
11 to perform their contract of legal representation, Plaintiffs

II have been damaged and have incurred substantial expenses in
I
I~he purchase, payment for, and orderly sale of. said property

,iU1 order to mitigate their damages.

I! COURT TWO

'II: 23. In the alternative to the facts alleged in Count
"I ~
I: One, Plaintiffs alleged the following facts of Count Two for
'II the reasons that the facts are within the peculiar knowledge

ilof the Defendants, all of the DefendAnts are liable under
'I .
!leither the facts alleged in Count One or the facts alleged

I: in Court Two, and because such alternative pleading is
il permi tted under Rule 1:4 of the Supreme Court of Virginia.
JiIiII 24. Defendant Buffenstein, contrary to the instructions
j;
;1'I from Plaintiffs. only engaged Defendant F & R tQ make a

I cursory "walk-over" of the property for a minimum fee of
II\i$150. He knew, or should have known, that such an exami-

\i nation by Defendant F & R would not satisfy the requirements

~Of the Plaintiffs and would not result in a reasonable
I:ii inspection to assure compliance with the conditions of

Ii paragraph 4 tc) of the purchase agreement.

[8]



25. Def~ndarlt Buffenstein only engaged Defendant F & R

::to rndke a "walk-over" examination of the IJr0f-'erty by ont::

i!man, dnd told Defendant F & R that only a cursory examination
Ii
:;was desired because money was a problem; Defendan't Buffensi(;'in
pIi "pled poverty" on behalf of his clients, the Plaintiffs, wi th-
II

!jout their knowledge a.nd wi,th the full knowledge that Plaintiffs

::could have .and would have paid any reasonable fee requi red.

26. On or about August 16, 1972, ucf(;r.dar,t F &, R
I,

;LJ1~ovidedDefendant Buffenstein and the Plaintiffs with .:..
'I,:written report tb the effect that there was no fill dirt

II~:present on the property. A true copy of Defendant F (, R's
I,II!report dated August 15, 1975, addressed to Defendant

',Hirsch ler & Fleischer, and a plat sketch showing where auger
I:
';borings were made by Defendant F & R, are attached hereto

land marked Exhibits "Cl" and "C2".
!:

27. Defendant F & R charged Plaintiffs $150 for per-
".
ilforming said contract and Plaintiffs promptly paid the same.
'I
!:Attached is a true copy of the invoice from Defendant F [, R

dated August 15, 1972, marked Exhibit "0".
28. On September 26, 1972, at the closing of the

'transaction in the offices of Defendant Hirschler & Fleischer,

;'Defendant Buffenstein feigned a telephone call to W. H.

l!vogelsang, agent of Defendant F & R, and reported to
il .
iiPlaintiffs, who were present with Defendant Buffenstein at

[9]



the time he was making the phone call, that vogelsang was

,on the other end of the telephone conversation and that
II

I':Vogelsang had just reported to Buffenstein that Plaintiffs

sentat)on to Buffenstein, and Buffenstein made the repre-

!:sentation to Plaintiffs in order to conceal his neligence

lin the manner in which he had obtained the services of
"

i'Defendant F & R and his neligence in the manner of
i.
i' ascertaining whether the condi tions of paragraph 4 (c) of
II~:the purchase agreement had been satisfied.

30. At the same closing with Plaintiffs, Defendant

Buffenstein verbally advised the Plaintiffs that he had
I,
I'i:made investigation of compliance with ttlE: c0nditions of
[I

:'paragraph 4 (b) of the purchase agreement, when in fact he
I

i[hadmade no such investigation or had made a completely
,
iinadequate investigation of the terms of paragraph 4(b).,
I. I 31. In good faith reliance upon the advice of Defendant

ji,IBuffenstein as their lawyer,. and upon his representations

:ithathe had satisfied himself that all of the conditions of
:'
I';the purchase agreement had been met, the Plaintiffs closed

'ithetransaction, purchased the property in questions and
i,
,IIlcausedthe deed to the property to be recorded in' their
jl

:names.
"

[10]



ilII 32. The actual condi tion of the subject property was

such that any person with knowledge of land conditions,

particularly anyone with the expertise of Defendant F & R

'and its duly authorized agents, would immediately r~cogniz~

:and that the property was unsatisfactory for industrial
i!
::development purposes without the expenditure of substantial
II
::funds for preparation of the land. Any person aware of the

,upon a "walk-over" of the rear portion of the property that
\1
II • •i:ml.nl.ngor quarrying operations had been performed at an
:earlier time on the property, that fill dirt was present,,.

ii

33. Defendant F & R breached its contract with Plaintiffs

~;portion of the property that the property did notsa.tisfy
Iilitheconditions of paragraph 4 (c)•

;1 .

::conditions of paragraph 4 (c) of the purchase agreement would
",j:immediately recognize upon a visual examination of the rear
"

:;inthat, among other things, Defendant F " R did not examine
ithe entire tract of land, did not locate and report Qpen and

,obvious defects on the property, and did not locate the fill

conditions of paragraph 4(b) of the purchase agreem~nt

relating to the availability of sewer facilities were not

"E".

Subsequent investigation ascertained that the34.

I'dirton the property. A true copy of r .ltR' ~ report dpted
II July 29. 1974. addressed to Defendant Hirschl"" & Fleischer

:i is attached hereto and marked Exhibit
II
I
1
I
I,

satisfied, and that Defendant Buffenstein had failed to

[11]



Said intentional actions and material misrepre-

to defraud the Plaintiffs of their rightful legal recovery

transaction on September 26, 1972.

35. Following the closing of the transaction on

them, jointly or severally intentionally and with intent to

not true.

to, the following:
a. Continuing to assert to Plaintiffs that Defendant

investigation without regard to cost, when in fact, this was

Buffenstein had requested Defendant.F & R to do a thorough

to delay Plaintiffs beyond the statuatory period of limitations

against said Defendants for the negligence and breach of

Hirschler, Fleischer, Weinberg, Cox & Allen, or some of

defraud the Plaintiffs entered into a course of conduct

September 26, 1972, Defendant Weinberg, Buffenstein and

Defendants Weinberg, Buffenstein and Hirschler & Fleischer,

designed to conceal from the Plaintiffs the negligence of

transaction, to cover up the negligence and breach of

contract in such a way as to deny Plaintiffs recovery, ~nd

contract of said Defendants in the handling of real estate

said Defendant.

within which the Plaintiffs could obtain recovery against

sentations by said Defendants included, but were not limited

I aocertain that the conditions of paragraph 4(b) had not been

satisfied prior to ad~ising the Plaintiffs to close the~,
Ii
!I
i'
ilII
I!
II
;i
it

i:

II
"Ii
Ii
II
II
'II.
II
":;
'I
'I) I,

II
II
"
;'
'III
II

Jl
ii
,I
I'iI
'IIi
!I
Ii
I,
"'III
I.

II
il
I')

',','

'II.
b. Continuing to assert that W. H. Vogelsang had :~.'

represented to Defendant Buffenstein by telephone at the

[12]



in the face of obvious conflict of interest between thE;

1I1~1 a twenty story building.

hand, and the Plaintiffs on the other hand, to include the

Mi~leading Plaintiffs by words and actions into

Failing to withdraw as counsel from Plaintiffs

Other diverse acts, words or omissions which were

Continuing to represent to Plaintiffs as counsel

1975.

f.

c.

d.

e.

filing of a motion for judgment against Defendant F & F in

Buffenstein, Weinberg and Hirschler.' Fleischer.

foregoing or delaying their obtaining competent legal repre-

January,

some of the periods of limitations of actions against said

llirschler, Fleischer~ Weinberg, Cox & Allen, on the one

immediately upon having knowledge, actual or constructive,

expired.

Defendants Weinberg, Buffenstein, Hirschler & Fleischer and

of the neligence ~nd breach of contract of Defendants

Defendants, in any causes of action by the Plaintiffs, had

sentation to assert claims against said Defendants until

i: .
~I intended to, and in fact did, lull the Plaintiffs into a
i
II sense of security with said Defendants 'as their counsel, to

[13 ]



the great detriment of the Plaintiffs, and in violation of

to the Plaintiffs.

property in order to mitigate their 'damages.

have been damaged and have incurred .~ubstantial expenses

in the purchase, payment for, and orderly sale of said

As a direct and proximate result of t,he failure

As a direct and proximate result of the fraud of

As a direct and proximate result of the failure

36.

38.

37.

of Defendant F & R to perform its contract, Plaintiffs

II said Defendants' contractual, legal and ethical obligations

II

11
,I

I'

Ii
IIII
1\
\'I,
"I!

"!iI,ofDefendant Buffenstein, Weinberg, and Hirsch ler & Flei scher

litoperform their contract of lega 1 representation, P 1a i ntif f s

Ilhavebeen damaged and have incurred substantial expenses in

lithe purchase, payment for, and orderly sale of said property

!Iinorder to mitigate their damages.
II
"
II

!I'ItheDefendants Weinberg, Buffenstein, Hirschler & Fleischer
II'and Hirschler, Fleischer, Weinberg, Cox & Allen in covering
:1
!\upand concealing their negligence and breach of ,contract.

!ip lainti ffs have been damaged and have incurred substantial
II

'expenses in the purchase of, payment for, and orderly sale
! '
,of said property in order to mitigate their damages.

39. Because of the fraud of Defendants Weinberg,

Buffenstein, Hirschler & Fleischer, and Hirschler, Fleischer,

~einberg, Cox & Allen, Plaintiffs are entitled to recover

[14]



;;

!~pllni t ive damages against said Defendants for their wi 11ful
Ii
'I

,!violations of their legal, contractual and ethical obli-
I'
" .i,gat Ions to Plainti ffs.
II ,

WHEREFORE,your Plaintiffs move the Court to enter

:judgment in their behalf against the Defendants as follows:
"

ii a. In Count One against Defendant F &. R for $ 400,000
Ii
'.

:compensatory damages, interest and costs.
!

In Count One against Defendants Weinberg,

In Count Two against Defendant F , R for $400,000

b.

c.

I
I

I'
iiBuffenstein, Hirschler &.' Fleischer, and Hirschler, Fleischer,,I
:~einberg, Cox & Allen, jointly and severally, in the amount'.
j'

"
I:of $400,000 compensatory dam~ges, interest and costs.
,I

ii
compensatory damages, interest and cost •.

I,
II d. In Count Two against Defendants Weinberg, BLlffens lei rl,
'i
:1 Hirschler & Fleischer, and Hirschler, Fleischer, Weinberg,
Ii
ij Cox & Allen, jointly and severally, in the amount of $400,000
III' compensatory damages, $ 300,000 punitive damages, interest

,I and cos ts •
I,

[15]



II JOSEPH S. GOODSTEIN AND
SHELDON RUBEN
Individually and t/a
G & R ASSOCIATES

By Counsel

CERTIFICATE

a true copy of the foregoing amended motion for judgment to

I hereby certify that on September 24, 1975, I delivered

22903

n C. Lowe
we & Gordon, Ltd.

III West Main Street.
r Charlottesville, Virginia

I!
i~ (804) 296-8188
II Counsel for Plaintiffs
Ii
I:
I
II
!1
II
II

M. Wallace Moncure; Jr., Esq., Counsel for Defendant Froehling

I & 'Robertson, Inc.

I,
,I

I;
!!
;!
II

.......
•
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raoe;ilLlNG 6 ROUaTSOM, INC.

J08~PH s. GOODSTBI~,
ana

~HELDON RUBEN, Individually
G , It AsSOCIATES,

and t./a

\!
II VIkliI~IAI'

ji

,\

\'

I

v.

I~~ '.I.'HE CIRCUIT COURT OF Tl'!£ CITY OF RICIiMONj), DIVIBI01'l II: I

I
I

I
Pla1Gu,fh.l

I
I
I

A. t.o the.. defeadant.., t.be ~de4 _Uoa fo~1.

alleged CAuse ot action 1n ooDt.raot.

I
I

DefeadaDt. •• 1. I
I

I
I,
I

I
W.iober9, Cox • Allan, by oo\lll •• l, aDd cl_\&Z' u toM •••• ~ MoUOIl I
for Judq,ment .ayiu9 that. it i. iD.uffiol ••_ La law, aa4 for th.ir II

qround8 of demurrer ••y •• follow ••
I
I
I

I

JAY it. Wi'llllBliaG,
AL1.AM I. BUJ'l'EHSTIIN,
Bl18CHL&A , fLaI.CHEa, At~~ney.,

and
Ul1iSCliLl'a, J'.L&ISCU&a, WalUBaQ,

COX • ALL&M, At.torney.,

[17]



I,
I!

Ii
'J

!I!:
i:

II
II 1. A. toth ••• det.ndan~., the Mend.a MotioD fo~

Judg_r.lt DlJ.ajoin. in Coun~ Two th.a-eof All .11.~led oa\l" of .ction

in tort. with an .lleged _._ of act.ioa 1Jaooat"ACt.

4. A. ~ ~.. cIef"'u •••, t.be A.MDud JIOt1oa lor

Judgment. ai.join. t.wo ••p••.•te anel 41.&1ao' alleled ca •••• of
action &qain.t the.. defendant.. w1th aD YD&,.late4 .11eged aay•• of
.CUOD against the def8D4ant. l'E'oeilli.'I • ao_•.~ItOA, lao.

s. A. to t.h••• defendaAt., tbe •••••• 4 Hot-loa to&"

Jloldi ••• n~ f.il. too at.te •• y O&uaeot actioa La f•.•Q4 whioh woy14

Vi•• 1'1•• to any 01&111 foz OQIIPeft •• i:oJ:Y _ puait.1v. 4••• ,_ •.

JAY M•.• IMa&aQ,
ALLAM '.BUJ'J'BM8UlM,
HIUCIIL&a • lPUlaOlBa
HIUCWliIC., rLBI8CH&1\, .• 1••• ,

ayCOXCJx
('.

[18]
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VIRGINIA;

I~ THE. eI RCUI-r COURT OF TIlE. CIn OF lUCliMOdD, OIV18IOO II I

'I

i',I
"

ii
Ii
j'

II,
II
II
Ii
I,

I
'III

JOS~Pi1 s. GOODST£ILi,
•.nd

SWELOON RUBEN, Individually and t/a
G , R AS8OCIA~S,

v.

"IW&HLI~~G • ROBb:R'lSOlI, IDiC.

JAY M. WINDEaG,
~~ 8. aUW'~NSTKI~,
i;ilRSCHLBR •• I'UI8CHBR, J.a.ttorD.Y.,

and
HIRSCBLSa, I'LEI8CHBR, W£INBJUlG,

COX , ALIJm, Attorney a ,

PLEA 01' 81'M'trl'.S 01' LINI'IA'l10i118

i
I

Plaintiff., I

I
I
I
;

\

i
I

I

I
I

Def_ ••••t •. 1

COPle now the defea<1ant., Jay K. WelnMZ'V, Allan S.

Weinberg, Cox, Allen, by coun •• l, ADd ••y ~t •• to each of tho •• I
I
i

in contract and in

detendante each ot the ••veral alleged ca~.e. of aotion atate4 in

of Li~itation ••t

I
I

tort that are barr.d r••peotively by the statute!
fort.h in IS 8-1~ and 1-24, COde of Vlqinia,.a i

amen~ed, and were .0 barred before ~. oc••eAOemeDt of this aotion
.~.in.t the.e defendant••
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. VIRGINIA

[N 'rllE eIHCUIT COUH'l' OF 'l'llE CI'l'Y OF RICHMOND, DIVISION II

March 22, 1976
Nunc pro tunc to - March 4, 1976

JOSEPH S. GOODSTEIN, et aI,
Plaintiffs

v.
FROEHLING & ROBERTSON, INC., et aI,

Defendants

ORDER -Civil 'Action
No. 10108-L

This day came the parties, by counsel, for argument on the

Demurrer filed herein by the defendants Jay M. Weinberg, Allan

S. Buffenstein, Hirschler & Fleischer, and Hirschler, Weinberg,

Cox and Allen, herein referred to as Hirschler and,Fleischer,

by counsel, and upon the pleas of the Statute of Limitations

filed herein by both defendants, and was argued by counsel.

Upon consideration whereof, the Court finds that there is

a I'lisjoinderof parties defendant in that there are separate

contracts sued upon as to each defendant, and ORDERS that the

plaintiffs' claims against the defendants Hirschler and Fleischer

be severed and hereafter constitute and proceed as a separate

action at law, to which ruling of the court all parties object;

Further the Court finds as to such severed action at law

by the plaintiffs against the defendants Hirschler and Fleischer,

that there is a misjoinder of actions in that the plaintiffs'

[21]



claims against the defendants Hirschler and Fleischer are

cldims in contract dnd tort, and with such finding ORDERS that

the plaintiffs, by March 4, 1976, file herein its election as

to which cause of action it will pursue against the defendants

Hirschler and Fleischer. Upon such filing of election the

Court dismisses without prejudice the cause of action of the

plaintiffs against the defendants Hirschler and Fleischer which
,

the plaintif~s elect not to pursue, as to which ruling of the

court the plaintiffs object.
c

Itis further ORDERED that the Court defers a ruling on

the plea of the Statute of Limitations filed herein by the

defendants until the election of the plaintiffs as herein

ordered is made, after which time the Court will consider the

plea of the Statute of Limitations of the defendants Hirschler

and Fleischer and Froehling and Robertson, Inc.

A Copy,

Teste :. IVA R., PURDY, CI~ ()

by: OAA Ce (I. ~U~
~ Deputy Clerk
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AMENDED 1w10TION
FOR JUDGMENT
(5-25-76)

Now come the Plaintiffs, by their Counsel, and repre-

Defendants Jay M. Weinberg and Allan Buffenstein

IrIRGINIA
iir'N'rHE crRCUI'r COURT OF THE CITY OF RICHMOND, DIVISION II
II
I
I

I'
IIqJOSEPH S. GOODSTEIN

land
IISHELDON RUBEN, Individually and t/a
Ir & R ASSOCIATES,
I Plaintiffs

!~.
IJAY M. WEINBERG,

LAN S. BUFFENSTEIN,
HIRSCHLER & FLEISCHER, Attorneys, a Partnership, and

IIHIRSCHLER &. FLE.ISCHER, WEINBERG, COX & ALLEN, Attorneys,
a Partnership,

Defendants

TO THE HONORABLE JUDGE OF SAID COURT:

I
!sent unto the Court as follows:

1. Plaintiffs, Joseph S. Goodstein and Sheldon Ruben

are residents of the City of Richmond, State of Virginia, and as

to the real estate in question in this lawsuit, hold the same as

I!partners in a partnership known as G & R Associates.

I 2.

II'1areresidents of the State of Virginia and partners in the
Ii
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I'IIDefendant Law Firm of Hirschler, Fleischer, Weinberg, Cox &

i~llen, which is a partnership for the practice of _law organized

I:andexisting under the laws of the State of Virginia. Defendant

IIHirschler, Fleischer, Weinberg, Cox & Allen is a successor :
j

partnership to the partnership of Defendant Hirschler & Fleischer!

and is legally liable for any liability of Defendant Hirschler &

LAW OFFICES Fleischer in this cause for action.
'E 8: GORDON. LTD.

3. On June 5, -1972, the Plaintiffs and Darby town

Road Associates, a Virginia partnership, entered into an agree~

ent whereby Plaintiffs agreed, subject to satis'faction of

certain conditions, to purchase from Darby town Road Associates

rpprOXimatelY 53.88 acres of land, said real estate being

located on Darby town Road, Henrico County, Virginia. A true

copy of said purchase agreement is attached hereto, marked

xhibit "A".
4. Plaintiffs engaged Defenqant Weinberg and his law

firm, Defendant Hirschler & Fleischer to represent t.hem in the

purchase of the aforementioned property, and to. advise them of

all aspects of the acquisition of the property.
5. In late June or early July, 1972, Plaintiffs and

I
!
I
I
I

I

Attorney 3ay M. Weinberg, of the firm of Hirsch1er and Fleischer,:

visited the property in question ana, following a cursory exami-

nation of the property, Weinberg advised the Plaintiffs that

there ~ppeared to be potential problems with the property

relating to fill dirt and mining which may have been conducted

[25]



!lin the past. \'Jeinbergreconunended that they obtain a geologi cal

'isurvey of the property for the purpose of ascertaining Irlhether

1,lth8 provisions of paragraph 4 (c) of the purchase agreement had

'Ibeensatisf ied.
6. Based on the discussions with Weinberg, Plaintiffs

instructed him to obtain the best geological advice available

(hereafter F & R), Engineers, to

On July, 1972, Attorney Allan Buffenstein, of7.

with regard to the provisions of paragraph 4(c) of the purchaseI .
!agreement and to spare no expense in doing so.

I
IHirschler and Fleischer, on instructions from Weinberg, engaged
I

!Froehll.'ng & Robert . Ison, nc.

make an examination of the property. In order to comply with

the requirements of paragraph 4(c) of the p~rchase agreement,

I
i

I
I

I
I
Izoning I

. Isect1.on;

At the time Defendant Buffenstein obtained the9.

Isajd examination should have ascertained and determined whether

lany fill dirt, underground rock or streams were on the property

!~hiCh would increase the cost of construction for industrial use

liasopposed to the cost of the same construction if such items
ILere not present.

II 8. Defendant Buffenstein provided F & R wi th a! .
;section plat of the property. A true copy of this zoning

~s attached hereto and marked Exhibit "B".

II
laforesaid services of F & R on behalf of Plaintiffs, Defendant
i •Buffenste~n realized, or should have realized, that any failure
Ibn his part to secure competent and adequate services for a
I
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LAW OFFICES

l~omPlete examination of the property pursuant to the afore-
"'Iirention~d paragraph 4(c} of the purchase agreement would directly

I!esult 1n the Plaintiffs suffering substantial damages.I 10. At the time Defendant Buffenstein obtained the

services of F & R, he either realized, or should have realized,

that if a dispute arose at some time in the future as to the

~eport rendered by F & R on the property, it would be important

~

o be able to prove exactly what instructions F & R received

from him as counsel for Plaintiffs, and to be able to show that
I
i

& R failed to comply with the instructions properly. Defendant'

uffenstein realized, or should have realized, that such instruc-!
!

ions should be in writing to F & R pursuant to good practice,

Irustom and usage, and the exercise of prudence on behalf of the

iFlaintiffs.
I

1

I
COUNT ONE

11 11. Defendant Buffenstein, contrary to the instruc-
!tions from Plaintiffs, only engaged F & R to make a cursory

II'wa lk-over" of the property for a min imum fee of $150. He knew,

~

r should have known~that such an examination by F & R would

ot satisfy the requirements of the Plaintiffs and would not

esult in a reasonable inspection to assure compliance with the
I~onditions of paragraph 4(c) of the purchase agreement.

12. When Defendant Buffenstein engaged F &R to make

a "walk-over" examination of the property by one man, he told

efendant F & R that only a cursory examination was desired

[ 27]



transaction in the offices of Defendant Hirschler & Fleischer,

Ii'because money was a problem and "pled proverty" on behalf of his I

II
I~lients, the Plaintiffs, without their knowledge and with the

l/fullknowledge that Plaintiffs could have and would have paid

l~ny~eaSOnable fees required.

I 13. On or aboui August 16, 1972, F & R provid~d
IiDefendant Buffenstein and the Plaintiffs with a written ~eport
I
Ito the effect that there was no fill dirt present on the pro-

Iperty. A true copy of F & R's report dated August 15, 1975,

!addressed to Defendant Hirschler & Fleischer, and a plat sketch
Ishowing where auger borings were made by F & R, are attached

Ihereto and marked Exhibits "el" and "e2".

14. F & R charged Plaintiffs $150 for performing said

Icontract and Plaintiffs promptly paid the same. Attached is a

15. On September 26, 1972, at the closing of the

;
!

Defendant Buffenstein f~igned a telephone call to W. H. Vogelsan~,
1

rgent of F& R, and reported to Plaintiffs, who were present
[ith Defendant Buffenstein at the time he was making the phone

:call, that Vogelsang was on the other end of the telephone
Ii
I:conversation and that Vogelsang had just repor~ed to Buffenstein

I!that Plaintiffs "could build a twenty story building on the
I. ,iiproperty'•

I 16. In fact, W. H. Vogelsang never made such repre~
d

[28 ]



tAW OFFIC':F.\Q

ils(~tltationto Buffenstein, and Buffenstein made the representc.ltiof:

~o Plaintiffs in order to conceal his negligence in the mann~r

I~n wh~ch ~~ had obtained the services of F & R and his negligence

l~n the manner of ascertaining whether the conditions of para- i
I raph 4(c) of the purchase agreement had been satisfied.

17. At the same closing with Plaintiffs, Defendant

uffenstein verbally advised the Plaintiffs that he had made

investigation of compliance with the conditions of paragraph

4(b) of the.purchase agreement, when in fact he had made no such

,investigation or had made a completely inadequate investigation

I~f the terms of paragraph 4(b).

18. In good faith reliance upon the advice of Defen-

ldant Buffenstein as their lawyer, and upon his representations
/that he had satisfied himself that all of the conditions of the

the

conditions of paragraph 4(b) of the purchase agreement relating

to the availability of sewer facilities were not satisfied, and

that Defendant Buffenstein had failed to ascertain that the

Iconditions of paragraph 4(b) had not been satisfied prior to

advising the Plaintiffs to close the transactions on September

i
I
!
I

Hirschlef,
20. FOllowing the closing of the transaction on
~) , 1972, Defendant Weinberg, Buffenstein and

26, 1972.
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I .IF1eischer, Weinberg, Cox & Allen, or some of them, jointly or

'lseVerallY intentionally and with intent to defraud the Plaintiffs'

Ilent~re~,into a cour~e of conduct designed to conceal from the
iiPla~ntl:ffsthe negl~gence of Defendants Weinberg, Buffenstein

iiandHirschler & Fleischer, to defraud the Plaintiffs of their

II rightful recovery ac;ainst said Defendants for the ~egligence of

said Defendants in the handling of the real estate transaction,

to cover up the negligence ~n such a way as to deny Plaintiffs'

:!
i

Said intentional actions and material

Continuing to assert to Plaintiffs that Defendanta.

ithout regard to cost, when in fact, this was not true.

uffenstein had requested F & R to do a thorough investigation

imited to, the following:

gainst said Defendant.
epresentations by said Defendants included, but were not

Irecovery, and to delay Plaintiffs beyond the statutory period of I
I imitations within which_the Plaintiffs could obtain recovery r

j

I

I

LAW OFFICES

b. Continuing to assert that W. H. Vog~lsang had

represented to Defendant Buffenstein by telephone at. the time of ,

the closing that the property was capable of supporting a twenty. i

story building. " (

c. Continuing to represent to Plaintiffs as counsel

I.inthe face of obvious conflict of interest between the Defen-

Iidants Weinberg, Buffenstein; Hirschler • Fleischer; and Hirschler:,

Fleischer, Weinberg, Cox & Allen, on the one handr and the

jPlaintiffs on the other hand, to include the filing of a motion
I
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,for judgment against F & R in/January, 1975.
!

d. Failing to withdraw as counsel from Plaintiffs

immediately upon having knowledge, actual or constructive, of

the neg1igenc~ of Defendants Buffenstein, Weinberg and Hirschler

& ;Fleischer.
e. Misleading Plaintiffs by words and actions into

I
I'
j

J.,D ~ny causes of action by the Plaintiffs, had expired.

intended to, and in fact did, fraudulently lull the Plaintiffs

,the periods of limitations of actions against said Defendants,

Other divers acts, words or omissions which weref.

fore9oing or delaying their obtaining competent legal repre-

sentation to assert claims against said Defendants until some of I
i
I
i
I
i
I
i
I

I

said Defendants' legal

into a sense of security with said Defendants as their counsel,

to the great detriment of the Plaintiffs, and in violation of

21.

;
I

!
I
i
I

and ethical obligations, to the Plaintiffs.:. I
The acts and omissions enumerated in paragraphs Ii

1, 12 and 17 constitute actionable negligence by pefendants

gainst the Plaintiffs.
22. As a proximate result to the negligence of the

efendants, the Plaintiffs have been damaged and have incurred

substantial expenses in trying to mitigate their damages.
23. Because Of the fraudulent acts described in

aragraphs 15, 16, 17 and 20, the Defendants should be estopped

rom pleading the statute of limitations for ne~~igence actions

rior to two years following the Plaintiffs' discovery of the i

,; fraud.
I
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Ii
I:
ii
Ii
'IIrrwo.

r

COUNT Tl'JO

24. Paragraphs 1 through 20 are adopted for Count

25. The allegations of paragraphs 11, 12, 15, 16, 17

~nd 20 constitute actionable fraud against the Plaintiffs. As a
i
direct and proximate result of the fraud of the Defendants

einberg, Buffenstein, Hirschler & Fleischer and Hirschler,

leischer, Weinberg, Cox & Allen, Plaintiffs have been damaged

and have incurred substantial expenses in the purchase of and

ayment of said property, and the orderly sale of said property

in order to mitigate their damages.

26. Because of the fraud of Defendants Weinberg,

IBuffenstein, Hirschler & Fleischer, and Hirschler, Fleischer,

I einberg, Cox & Allen, Plaintiffs are entitled to recover puni-
I,
Jtive damages a9ainst said Defendants for their willful vio~

Ilations of their duties to Plaintiffs.
I. '

WHEREFORE, your Plaintiffs move the Court to enter

judgment in their behalf against the Defendants, jointly and

severally, based solely on tort liability, as £allows:

~. Count One in the amount of $400,000 compensatory

LAW OFFICES damages, interests and costs;
-e: 8<GOROON. LTD.

b. Count Two in the amount of $400,000 compensatory

ramages. $300,00 punitive da~ges. interest and costs.
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IJo
'~ nsel for Plaintiffs
owe and Gordon, Ltd.

11111 West Main Street
~harlottesville, Virginia
1(804-296-8188)
I

JOSEPH S. GOODSTEIN and
SHELDON RUBEN
Individually and t/a
G & R ASSOCIATES

By Counsel

22903

. !
j
I

CERTIFICATE

I hereby certify that on or before the ,.,~Ilday of ~

, 1976, I mailed or delivered a true copy of the f~re-

going Amended Motion for Judgment to James C. Roberts, Esq.,
Post Office Box 1122, Richmond, Virginia, 23208, and William S.

Smithers, Jr., Esq., Post Office Box 6447, Richmond, Virginia,

23230, Counsel for Defendants.
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'fl

pir~illia;
,Jill illr (flircuit (floud of illt (flit~. of ~ic~mol1d, liliuision 11,

the 22nd day of November 1976

OPINION AND ORDER
(Case No. IOl08-L)

)
)
)
)
)
)

~Partnership)
)
)
)

and tla
Plaintiffs

against
Jay M. Weinberg,
Allan S. Buffenstein,
Hirschler & Fleischer, Attorneys, a
and
Hirschl~r, Fleischer, Weinberg, Cox & Allen,
Attorneys, a Partnership Defendants

Joseph S. Goodstein,
andSheldon Ruben, Individually
G & R Associates,

The Court, having fully heard the argument on the plea of
statute of limitations by the defendants, Hirschler & Fleischer,
and having (~lly considered the case of Oleyar v. Kerr. Trustee,
217 Va. 88, is of the opinion that while the Supreme Court of
Virginia held that "an action for 'the negligence of an attorney
in the performance of professional serVices, while sounding in tort.
is an action for breach of contract and thus governed by the statute
of 1imi tations .applicable to contrac ts" •

Nevertheless, the Court by its order of March 4, 1976, having
required the plaintiffs to elect whether they were suing in contract
or tort, and the plaintiffs having so elected by their Amended
Notion for Judgment fi1~d July 9, 1976 and having asserted therein
that they are entitled to judgment "based solely on tort liability",
that this is a suit purely in tort and not merely sounding in tort,
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and therefore the one-year statute of limitations under Code Section
8-24 applies.

The Court distinguishes Oleyar v. Kerr, Trustee from McCormick
v. Romans and Gunn, 214 Va. 144. In that case, suit was brought in
both contract and tort as was this case, and upon being required to

make an election, the plaintiff in that case elected to sue in

contract.
The Court finds the beginning date of the running of the

statute of limitations to be August 4, 1972 as to paragraph 4(c)
as the plaintiffs partially examined the land prior thereto and
had a right to repduciate the contract any time up to that date,
and while they partially examined the bond they had an opportunity
to fully examine it, which examination would have revealed the sand
and gravel mining of the major portion of the land, they f~iled to
do so. As to paragraph 4(b) of the contract and Count II of the
Amended Motion for Judgment alleging fraud, the Court finds that the
statl..1teof limitations commences to run as of October 3, 1972, the
closing date of the purchase under the contra_~_t<.

- _-- - ._--~--------.------~
It is further ORDERED that all depositions filed in this case

nwnbered lOl08-L be made a part of the record therein, as well as a
part of the record in the case of Jos~ph S. Goodstein and Sheldon
Ruben, Individually and tla G & R Associates v. Froehling &
Robertson, and all depositions filed in that case are hereby made
a part oL the record in Joseph S. Goodstein and Sheldon Ruben,
Individually and tla G & R Associates v. Hirschler & Fleischer, et
also
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~1erefore, the Court doth sustain the said plea of the statute
of limitations, to all of which the plaintiffs by counsel object and
except.

It is further ORDERED that a copy of this Order be mailed to
John C. Lowe, Lowe and Gordon Limited, 409 Park Street, Charlottes-
ville, Virginia 22901. a copy to William S. Smithers. Jr •• 5911 West
Broad Street. Richmond. Virginia. and a copy to James C. Roberts,
P. O. Box 1122. Richmond. Virginia.

A Copy,

Test~~. VA R. PURDY, ~rk (";,

by: ~~y (~~ (, _~~.f.c'"t:."X
/ I Deputy Clerk
/v
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VIRGINIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

ELAINE W. KERR, a. TRUSTEE
for william P. Stone and Angelo
Verdicanno (Deceased) and
ELAINE W. KERR, Individually
310 Hillwood Avenue
Falls Church, virginia

Plaintiffs

v.

GEORGE L. OLBYAR, JR., ESQ.
2331 Dale Drive
Falls Church, virginia

Defendant

)
)
)
)
)
)
)
)
)
) AT LAW NO.
)
)
)

)
)

24196

MOTION FOR JUDGMENT

COMBS NOW, the Plaintiff as Trustee and the Plain-

tiff, Elaine W. Rerr, •• an Individual, and moves this

Honorable COurt for Judgment against the Defendant in the

amounts of $16,000.00 with interest from November 9, 1970

and $10,000.00 attorneys fees and costs and for $200,000.00

in damages relating to negligence in examining title and

encumbrances overlOOked, and as grounds therefor respect-

fully state the fol1owingc

1. On November 20, 1968, Plaintiff as Trustee

entered into a Sales Contract with Paul G. Ziluca and

Louise L. Ziluca, his wife, herein referred to as "the

Zilucas" wherein the "Zilucas" agreed to purchase from
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said P1aintiftcertain improved real property described as

tollows: Lot 78, Section 2. Potomac Hills, known as 6207

Loch Raven Drive, Potomac Hills, McLean, virginia for the

total purchase price of $62,500.00 which property the

Plaintiff as Trustee (Vendor) assumed to own in fee clear

and free of all money encumbrances excepting a First Deed

of Trust in the remaining principal balance of $43,000.00

and a Second Deed of Trust ih the ~mount $10,000.00 which

the Plaintiff paid. Copy of Wa~ran~y Deeds with Plaintiff

Trustee as Grantee and Grantor are attached hereto as

Exhibits "A" and liB".

2. At all times hereinafter mentioned, Defendant

was an attorney duly licensed under the laws of the Common-

wealth of Virginia to practice the profession of law.

3. That on or about November 1. 1968, Defendant

undertook for a consideration paid to him to examine the

title of Plaintiff as Tru8tee, to said real property and

to ascertain if said title was good and marketable, and

whether any encumbrances existed thereon (over and above

the First and Second Deed of Trust), and to cause an

estate therein in fee simple, free and clear of all money

encumbrances, excepting the8aid First and Second Deed of

Trust to be conveyed to "the Zilucas", which defendant, fer
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compensation agreed to do. Defendant's Title Certificate,

signed by Defendant i. attached hereto as Exhibit "C".

4. The Defendant negligently, carelessly, and

unskillfully conducted such examination of title, and did

not use proper diligence or endeavors to cause a good and

sufficient title in fee, clear of all money encumbrances,

excepting as aforesaid. to be conveyed to "the Zilucas"

by the Plaintiff a8 Trustee; but the said title was subject

to an additional lien in the form of a Default Judgment

entered in favor of Security Rational Bank of Bailey's

Crossroads in the principal sum of $50,937.50 plus interest

and attorney.' fees in the amount of $7,640.54 against

Reynolds Construction Company. Grantor. of the real pro-

perty involved. to Sl.ine W. Kerr, Trustee, as Grantee,

which Default Judgment lienwes docketed in the circuit

Court of Fairfax County. Virginia, on August 25, 1967 and

october 4, 1967. copy of said Default Judgment is attached

hereto as Exhibit "0".

5. As the proximate cause of the Defendant's negli-

gence in examining the Title of the subject real property

involved here, and overlooking the encumbrances recorded

against the said property, the Plaintiff, individually, has

suffered not only economic injury but injury to her health
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as well. Defendant by the exercise of due care and skill

could have discovered the said encumbrances in the form

of the said recorded Default Judgment Lien against the

subject property.

6. The Plaintiff, in addition to great mental

anguish and humiliation suffered, has suffered profession-

ally and to her reputation and credit standing affecting

her ability to obta1n credit causing great damage and loss

economically and t. hereby moving this Court for a Judg-

ment against the defendant as follows:

(a) $16,000.00 plus interest from Novembel" 9, 1970

plus $10,000.00 attorneys fees, and Court costs

and
(b) "$200,000.00 for damages for injury suffered l.y

the Plaintiff to her reputation and professional

standing, the loss of credit standing and ,the

mental anguish suffered because of the humili-

ation:

WHEREFORE, the Plaintiff prays this Honorable Court

for a Judgment against the Defendant in the amount of

$16,000.00 plus interest from November 9, 1970, plus

$10,000.00 in attorneys feest Court costs, and $200,000.00

for damages suffered as set forth above.
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ELAINE W. KERR, as Trustee
for William F. Stone, and
Angelo Verdicanno (Deceased)
and ELAINE W. KERR, Indivi-
dually
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[TR 231)

the retainer account and a total balance
due of %622.20 which was not paid.

That was rebilled on May 26, 1971, and was
not paid and not further pursued.

O. All right, sir. If I understand it then,
you got a thousand dollar retainer from
her and credited bills until that was done

[sic] to a dollar: is that correct?
A. Well, we actually credited that dollar as

well.

Q. All right. Then you sent her a final bill
for $623 and some cents?

A. Yes. The final bill with the dollar
credit that we had left in the retainer
on the retainer was $622.20.

Q,; All right.
A. So, in brief answer to the question, we

billed her sixteen hundred and some odd
dollars and she has paid a thousand
dollars.

Q. Do you [sic] records reflect or does your
recollection of that meeting reflect that

\ she ever paid a retainer of $4,000.00?
A. No. My recollection is that she did' not

pay a retainer of $4,000.00. And that
further I is -- there's no $4,000.00 in
the firm. That is the law firm did not
receive $4,000.00 as far as the records
of the firm are concerned.

*******************************************

Excerpt from Judge Cacheris' Ruling

But, nevertheless, to consider the issue
in the case, whether or not Mr. Oleyar
was negligent at the time he examined
title to the property, the Court has to
enter that on the basis of the affirma-
tive.

The Court finds the proximate cause of the
negligence was the $16,000 damage
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compromise judgment that was granted
against Mrs. Kerr, and will enter judg-
ment for the 16,000 plus the 1622.22. So,
it will be 16,622.22 [sic]. The defen-
dant's exceptions are noted to the Court's
ruling.

Present an order noting and preserving the
defendant~s exceptions to all rulings of
the Court.

MR. THOMSON: Thank you, Your Bonor.

MR. JOHNSTON: Thank you.

(Whereupon, at 6:25 p.m., the hearing in
the above-entitled matter was' concluded.)
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