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VIRGINIA

'

" [N THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION 11

~ JOSEPH S. GOODSTEIN,

and
SHELDON RUBEN, Individually and t/a
G & R ASSOCIATES,

Plaintiffs ' AMENDED MOTION
: FOR JUDGMENT

V. | _ . q- 4~ 75"
_ FROEHLING & ROBERTSON, INC. .

a Virginia Corporation
JAY M. WEINBERG,
ALLAN S. BUFFENSTEIN, -
HIRSCHLER & FLEISCHER, Attorneys,‘a Partnership
andi |

HIRSCHLER, FLEISCHER, WEINBERG, COX, & ALLEN, Attorneys,
a Partnership,

Defendants
TO THE HONORABLE JUDGE OF SAID COURT:

Now comes the Plaintiffs, by their counsel, and'repre—
sent untb the cour£ as follows:

1. Plaintiffs, Joseph S. Goodstein and Sheldon Ruben
are.reéideﬁts of the City of Richmond, State of Virginia,

and as to the real estate in question in this lawsuit, hold

the same as partners in a partnership known as G & R Associates.

2. Defendant Froehling & Robertson, Inc.,.is, and at
all times mentioned herein was, a corporation duly authorized

and existing under the laws of the State of Virginia.




3. Defendants Jay M. Weinberg and Allan Buffenstein
are residents of the State of Virginia and partners in ;he
Defendant Law Firm of Hirschler, Fleischer, Weinberg, Cox &v
Allen, which is a partnership for the practice of law

forganized and existing under the laws of the State of
»Virginia. Defendant Hirschler, Fleischer, Weiﬁberg,'Cox ;
gAllen is a swccessor partnership to the pafﬁﬁership of
“Defendant Hirschler & Fleischer and is legaliy liable ‘for
any liability of Defendant Hirschler & Fleischer in this
!cause for action. |

| 4.  On June 5, 1972, the Plaintiffs and Darbytoﬁh Road
|Aséociates, a Virginia partnership, enteréd inﬁo an agree-
jment whereby Plaintiffs agreed, subject to satisfaction of

certain conditions, to purchase from Darbytown Road Associates

japproximately 53.88 acres, of land, said real estate being

located on Darbytwon Road, Henrico County, Virginia. A true

copy of said purchase agreement is attached hereto, marked

‘Exhibit “A".
| ' .
! 5. Plaintiffs engaged Defendant Weinberg and his law
[ firm, Defendant Hirschler & Fleischer to represent them in

the purchase of the aforementioned property, and to advise

them on all. aspects ofvthe'acquisition of the property.

)
| - o
“- 6. In late June or early July, 1972, Plaintiffs and

‘Defendant Weinberg visited the property in question and,

! following a cursory examination of the property, Defendant
! | | | .

'Weinberg advised the Plaintiffs that there appeared to be
i

poténtial problems with the property re1ating to fill dirt
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"and mining which may have been conducted in the past.
"pefendant Weinberg recommended that they obtain a geological .

- survey of the property for the purpose of ascertaining

whether the provisions of paragraph 4(c) of the purchase

Y agreement had been satisfied.
7. Based on the discussions with Weinberg, Plaintiffs

" instructed him to obtain the best geological advice available

i

jwith regard to the provisions of paragraph 4 (c) of the
o
ﬁpurchase agreement and to spare no expense in doing so.

i 8. On July, 1972, Defendant Buffenstein, on instruc-
ions from Defendant Weinberg,'engaged Defendant Froehling &
Robertson, Inc. (hereafter F & R) to make an examination of

'the property. In order to comply with the requirements of

paragraph 4(c) of the purchase agreement, said examination

i!

ishould have ascertained and determined whether any fill

-ydirt, underground rock or streams were on the property which
iwould increase the cost of construction for industrial use
1

]as opposed to the cost of the same constructlon if such

|1tems were not present.

9. Defendant Buffenstein'provided Defendant F & R
with a zoning sectlon sheet plat of the property. A true

i Exhibit "B".

10. At the time Defendant Buffenstein obtained the

i
il
|
i
|
i
|
icopy of this zoning section is attached hereto and marked
|
.
i

3aforesa1d serv1ces of Defendant F & R on behalf of Plantlffs,

(3]



- iDefendant Buffenstein realized, or should have realized,

1that any failﬁre on his part to secure competent  and adequape
{services for a complete examination of the property pursuént
to the aforementioned paragraph 4(c) of the purchase agreemeﬁt
'would directly result in the Plaintiffs sﬁffering substantial

damages.

11. At the time Defendant Buffenstein obtained the

iservices of F & R, he either realized, or should have

! : : : . _
;realized, that if a dispute arose at some time in the future
| | e

.as to the report rendered by F & R on the property, it would

i _
'be important to be able to prove exactly what instructions F
i N o .

f& R received from him as counsel for Plaintiffs, and to be

'yable to show that F & R failed to comply with the instructions
Lproperly. Defendant Buffenstein realized, or should have
realized, that such instructions should be in writing to

F & R pursuant to good practice, custom and usage, and the

exercise of prudence on behalf of the Plantiffs.

12. At the time that Defendant F & R agreed to perform
the examination of the property being purchased by the
Plaintiffs, and at the time that the agreement with Defendéht
Buffenstein was entered into, Defendant F & R realized, or
!should have realized, that any failure to perform on its

| o
Hpart or breach any terms of the agreement would directly

" result in Planintiffs suffering substantial damages.
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COUNT ONE
13. Defendant Buffenstein engaged Defendant F & R to

make a thorough 1nspect10n and examlnatlon of the. property

! and to perform any and all other tasks necessary to ascertaln

whether any fill dirt, underground rock or streams were on
the property which would increase the cost of construction

for industrial use as opposed to the use of constructing the

gSAme if such items were not present, all without regard to

- cost. In pursuance to thls Defendant Buffensteln actually

read paragraph 4(c) of the purchase agreement to W, H.

Y Yyogelsang, agent of F & R.

14. On or about August 16, 1972, Defendant F & R

‘advised Defendant Buffenstein verbally that it had per-

" formed the inspection of the property and found it to
i satisfy the terms of the pQrchase agreement‘paragraph 4(c),
' and provided Plaintiffs with a written report to the effect

' that there was no fill dirt present on the property. A

true copy of the report of Defendant F & R,ndéiede'
August 15, 1974, addressed to Defendant Hifsehier.es
Flelscher, and a plat skelch showing where augef borings.
iwere made by Defendant F & R, are attached,hefeto and
marked Exhibits "Cl1" and "C2".

15. Defendant F & R charéed Plaintiffs $150 for
performlng said contract and Plaintiffs promptly pald
t

he same. Attached is a true copy of the 1nv01ce’from-

Defendant F & R, dated August 15, 1972, marked Exhibit "D".

[51]
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|
I

16. On September 26, 1972, W. H. Vogelsang, agent
of Defendant F & R, verbally advised Defendant Buffenstein .

that Defendant F & R had examined and inspected the subject'

”property and, based upon its investigation, Plaintiffs

could "build a twenty story building on the broperty".
17. At the date set for clos1ng on the real estate
‘purchase, on Septembe: 26, 1975, Defendant Bﬁffenstein
advised Plaintiffé that all conditions of the contfact
of purchase had been satisfied and that they should
close the transaction. Baséd on this advice, Plaintiffs
closed the transaction, paid the full puer&Se price,
and caused the deed tb be recorded in their names.'.

18. Defendant F & R breached its cénfféét with
Plaintiffs in that, among other things, Defendant

F & R did not examine the entire tract of land, did

“ not locate and report open and obvious defects on the

property, and did not locate the f£ill dirt which in
fact, was on the property. A true copy of the feport
of Defendaﬁﬁ F & R dated July 29, 1974, addressed to
Defendant Hirschler & Fleischler, is attaghed'hereto
‘and marked Exhibit “E". o

19. SubseQuent investigation ascertainéd ﬁhét the
conditions of paragraph 4(b) of the purchase.agreemént of

the property, relating to the availability ofvsewer

(6]



‘ cilities were not satisfied' and that Defendant

; uffenstein had falled to ascertain that the conditions
lof paragraph 4(b) had not been satisfied prior to adVlSlng
the Plaintiffs to close the transaction on September 26,
i19-72. |
20. Defendants Weinberg, Buffenstein and Hirscﬁler &
Fleischer breached their contract of legal representation
'with the Plaintiffs in the following ways:.

a. By failing adequately to document the agreement

entered into with Defendant F & R, thus failing to protectf

?the contract rights of.the Plaintiffs when they relied
iupon the report of F & R in closing the real estate
transaction.

b. By failing properly to instruct and supervise

F & R and to require them to perform the necessary services

iand investigations and to submit a proper report in order
| : N - :
ito assure Plaintiffs that condition 4(c) had been complied
ol : :

'with.

j ©C. By falllng to conduct adequate 1nvestlgatlon in
llorder to ascertain that the conditions of paragraph 4(b) had
'not been complied with and to advise clients accordingly.: (
” d. By closing the real estate transactlons before dll
iiconditions of the purchase agreement had been satisfied.

!

} 21. As a direct and proximate result of the failure

hof pDefendant F & R to perform its ocontract, Plaintiffs have

[7]



been damaged and have incurred substantial expenses in the
purchase of, payment for, and orderly sale of said property

iin order to mitigate their damages.

|
|
' Defendants Buffenstein, Weinberg and Hirschler & Fleischer

‘.

' 22. As a direct and proximate result of the failure of

to perfdrm their contract of legal représentation, Piaintiffs
have been damaged and have incurred'subétantial expenses in
the puréhase, payment.ﬁor; and o;derly sale of said property
in order to mitigate their damages.

COURT TWO

23. 1In the alternative to the facts alleged in Count

'

{
1
|

ione, Plaintiffs alleged the following facts of Count Two for

i

| the reasons that the facts are within the peculiar knowledge

lof the pDefendants, all of the Defendants are liable under
Heither the facts alleged in Count One or the facts alleged
r :

Lin Court Two, and because such alternative pleading is

ﬂpermitted under Rule 1:4 of the Supreme Court of virginia.

i
i .

ﬁ 24. Defendant Buffenstein, contrary to the instructions
ii

| .
| from Plaintiffs, only engaged Defendant F & R to make a
cursory “"walk-over" of the property for a minimum fee of

'$150. He knew, or should have known, that such ah exami-

ination by bDefendant F & R would not satisfy the requirements

of the Plaihtiffs and would not result in a reasonable

inspection to assure compliance with the conditions of

paragraph 4(c) of the purchase agreement.

(81



25. Defendant Buffenstein only engaged Defendarnt F & K

. to make a "walk-over" examination of the property by one
kman, and told Deféndant F & R that only a cursory examination
i ; )

xwas desired because money was a problem; Defendant puffenstein
i . .
ﬂ"pled_poverty' on behalf of his clients, the Plaintiffs, with-

1

"out their knowledge and with the full knowledge that Plaintiffs

”could have .and would have paid any reasonable fee recuired.
h 26. On or about'August 16, 1972,vbcfendan£ F & K
hprovided Defendant Buffenstein and the Plaintiffs with 4
%written report to the effect that there was no fill dirt

Qpresent on the property. A true copy of Defendant F & R's
| : . .
“report dated August 15, 1975, addressed to Defendant

- "Hirschler & Fleischer, and a plat sketch showing where auger
Nt

jborings‘were made- by pefendant F & R, are attached hereto
ﬁand marked Exhibit§ "c1i" and "C2". |

'ﬁ 27. Defendant F & R charged Plaintiffs $150 for per-
ﬁforming said contract and Plaintiffs promptly paid the same.
aAttached is a true copy of the invoicé from Defendant F & R
;dated August 15, 1972, marked Exhibit "D".

/ 28. On September 26, 1972, at the closing of the
itransaction in the offices of Defendant Hirschler & Fleischer,
ﬁDefendant Buffenstein feigned a telephone call to W. H.
&Vogeisang, agent of Defendant F & R, and reported to

1. :
hPlaintiffs, who were present with Defendant Buffenstein at

(9]



'

‘the time he was making the phone call, that Vogelsang was
on the other end of the telephone conversation and that
'Vogalbang had just reported to Buffenstein that Plalntlffc
g“could build a twenty story building on the property".

ﬁ 29. In fact, W. H. Vogelsang never made such repre-
isentatjon to Buffenstein, and Buffenstein made the repre-
ﬁsentation to Plaintiffs in order to conceal his neligence
Ein the mannef in which he had obtained the services of
'LDefendant F & R and his neligenee in the manner of
Fascertaining whether the conditions of paragraph 4(c) of
qthe purchase agreement had been satisfied.

{' 30. At the same closing with Plaintiffs, Defendant
hBuffeﬁstein verbally edvised the Plaintiffe that'he:had
I:made 1nvest1gat10n of compliance with tﬁe conditione.of
'paragraph 4 (b) of the purchase agreement, when 1in facﬁ he
‘had made no such investigation or had made a completely
élnadequate 1nve5tlgatlon of the terms of paragraph 4(b)

; 31. In good faith reliance upon the advice of Defendant
;Buffensteln as their lawyer, and upon his representations
rthat he had satlsfled himself that all of the conditions of
.the purchase agreement had been met, the Plalntlffs closed
,the transaction, purchased the property in questlons and

pcaused'the deed to the property to be recorded in: their

‘names.

[10]



| 32. The actual condition of the subject property was
‘such that any‘person with knowledge of land conditions,
.pdrtlcularly anyone with the expertise of Defendant F & R
fand its duly authorized agents, would immediately recognlze
:upon a "walk-over" of the rear portion of the property that

imlnlng or quarrylng operatlons had been performed at an

earller time on the property, that £fill dirt was present,

uand that the property was unsatisfactory for industrial
'development purposes without the expendlture of substantial
n

ffunds for preparation of the land. ‘Any person aware of the
?conditioné of baragraph 4(c) of the purchase agreement would
Eimmediately recognize upon a visual examination of the rear
Eportion of the property that the property did not satisfy

‘the conditions of paragraph 4(c). | o

| 33. Defendant F & R breached its contract with Plaintiffs

I

{in that, among other things, Defendant F & R diad nqt examine
'the entire tract of land, did not locate and report open and
obv1ous defects on the property, and did not locate the fill

Hdlrt on the property. A true copy of F & R'S report dated

July 29, 1974, addressed to Defendant Hirschler & Flelscher
is attached hereto and marked Exhibit nE".
34, Subseqguent investigation ascertained that the

conditions of paragraph 4(b) of the purchase agreement

relating to the availability of sewer facilities were not

_I satisfied,,and:that pefendant Buffenstein had failed to

(11]



ascertain that the conditions of paragraph 4(b) had not been
satisfied prior to advising the Plaintiffs to close the
transaction on September 26, 1972.

35. Following the ciosing of the transaction on
Septembér 26, 1972, Defendant Weinberg, Buffenstein and
Hirschler, Fleischer, Weinberg, Cox & Alleh, or some of
them, jointly or severally intentionally and with intent to
defraud the Plaintiffs.entered into a course of conduct
designed to coﬁceal_frdm‘the Plaintiffs tﬁe negligence of
Defendants Weinberg, Buffenstein and ﬁirschler & Fleischer,
to defraud the Plaintiffs of their rightful legal fecovery
against said‘Defendants for the negligence and breach of
contract ofvsaid Deféndanﬁs in the handling of real estate

transaction, to cover up the negligence and breach of

contract in such a way as to deny Plaintiffs recovery, and

to delay Plaintiffs beyond the statuatory period of limitations

within which the Plaintiffs could obtain recovery against

said Defendant. Said intentional actions and material misrepre-

sentations by said Defendants included, but wére not limited
to, the following:

- a. Continuing to assert to Plaintiffs that Defendant
Buffenstein had reéuegfed Defendant-F & R to do a thorough

investigation without regard to cost, when in fact, this was

not true.

b. - Continuing to assert that W. H. Vogelsang had

represented to Defendant Buffenstein by telephone at the

(12)



timc ot the closing that the property was capalble of support-
ing a twenty story building. |

C. Continuing to represent to Plaintiffs as councel
in the face of obvious conflict of interest between ﬁhe
Defendants Weinberg, Buffenstein, Hirschler & Fleischer and
Hitsghler, Fleiécher, Weinberg, Cox &‘Allen, on the orne
hand, and the Plaintiffs on the other hand, to include the
filing of a motion for judgment against Defendant F & F in
January, 1975.

d. | Failing to withdraw as counsel from Plaintiffs

immediately upon having knowledge, actual or constructive,

of the neligence and breach of contract of Defendants

Buffenstein, Weinberg and Hirschler & Fleischer,
e. Misleading Plaintiffs by words and actions into

foregoing or delaying their obtaining competent legal repre-

'sentation to assert claims against said Defendants until

some of the periods of limitations of actions against said
Defendants, in any causes of action by the Plaintiffs, had

expired.

f. Other diverse acts, words or omissions which were

intended to, and in fact did, lull the Plaintiffs into a

sense of security with said Defendants ‘as their counsel, to

[13]



the great detriment of the Plaintiffs, and in violation of
! said Defendants' contractual, legal and ethical obligations
to the Plaintiffs.

36. As a direct and proximate result of the failure

| of Defendant F & R to perform its contract, Plaintiffs

have been damaged and have incurred -substantial expenses
in the purchase, payment for, and orderly sale of said

I

| ' A
‘ property in order to mitigate their damages.
i v
1i

l

|

. 37. As a direct and proximate result of ;he-faiiure
!of Defendanﬁ Buffenstein, Weinberg and Hirschler & Fleischer
é to perform their contract of legal Iepresentatlon,_Plalntxffs
Hhave been damaged and have incurred substantial expenses in
rthe purchdse, payment for, and orderly sale of said property

lin order to mitigate their damages.

|
!
i
'.i 38. As a direct and proximate result of the fraud of
:the Defendants Weinberg, Buffenstein, Hirschler & Fleischer
Yand Hirschler, Fleischer, Weinberg, Cox & Allen  in covering

up and concealing their negligence'and.breach'of contract.

‘Plalntlffs have been damaged and have incurred substantlal

”expenses in the purchase of, payment for, and orderly sale
rof said property in order to mitigate their damages.
1 ~39. Because of the fraud of Defendants Weinberg,
iBuffenstein, Hirschler & Fleischer, and Hi:échler, Fléischer,

'Weinberg, Cox & Allen, Plaintiffs are entitled to recover
1l ’ ‘

(14]



i
Lpunltlve damages against said Defendants for their willful

!l .
'v1olat10ns of their legal, contractual and ethical obli-

X

:gatlons to Plaintiffs. . .
| WHEREFORE, your Plaintiffs move the Court to enter
'judgment in their behalf against the Defendents as follows:
ﬁv a. In Count One against Defendant F & R for $400,000
fcompensatory daﬁages, interest and costs. |
': " b. In Count One against Defendants Welnberg,

i !
hBuffensteln, Hirschler & Flelscher, and Hirschler, Flelscher,
KWelnberg, Cox & Allen, jointly and severally, in the amount
ilf $400,000 compensatory damages, interest and costs..

Ei c. In Count Two against Defendant F & R.fqr $4Q0.000

'compensatory damages, interest and costa.

| .

!' d. In Count Two against Defendants Weihberg, Buffenstein,
Hirschler & Fleischer, and Hirschler, Fleischer; Weinberg,

Cox & Allen, jointly and severally, in the amount of 5400, 000

|
|
i
_,!compensatory damages, $300,000 punltlve damages, interest

and costs.

(15]



JOSEPH S. GOODSTEIN AND
SHELDON RUBEN
Individually and t/a

G & R ASSOCIATES

By Counsel

we & Gordon, Ltd.
111 West Main Street

Charlottesville, Virginia 22903

(804) 296-8188

Counsel for Plaintiffs

I hereby certify that on September 24, 1975, 1 delivered'
a true copy of the foregoing amended motion for judgment to

M. Waliace Moncure, Jr., Esq., Counsel. for Defendant Froehling

& Robertson, Inc.

_ CERTIFICATE

[le]



VIRGINIA: -

I4 THE CIRCULY COURT OF THE CITY OF RICHMOND, DIVISION IIi

JOSEPH 8. GOODSTEIA,
and

SHELDOMN RUBEN, Individually and t/a
‘G & R ASS8OCIATES,

PROEHLING & ROBERTSON, IMNC.

JAY M. WEINBERG,

ALLAM 8. HBUFFENSTIIN,

HIRSCHLER & FLEISCHER, Attorneys,

- and v

HIRSCHLER, FPLEISCUER, WRIMBRERG,
COX & ALLEH, Attorneys,

DEMURRXE R

B Come now the defendants, Jay XM. Weinberg, Allam A.
Buffenstein, Hirschler & Fleischer and lttnchl.r.-!l.iaqhor,
Weinberg, Cox & Allan, by coumssl, and demur to the Amended Motion

for Judgment saying that it is ineufficieat in law, and for their

grounds of demurrer say as follows:

1. As to these defendants, the Amended Motion for
Judgment misjoina ai. alleged cause of action in tort with an

alleged cause of action in contract.

[{17]
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| 2. As to these defendants, the Amondod Hotion for
Judguwent misjoins alleged causes of action aénin-t theas dotondanty

with unrelated allegea cduae. of action against the defendant

Froehling & Robertson, Inc.

3. As to these defendants, the Amended Motion for
Judgnent mnisjoins in Count Two thereof an alleged cause of action

in tort with an alleged cause of action in oeatract.

4. As to these defendants, the Amended Motion for
Judgment misjoins two separate and distiact alleged causes of
action against these defendants with an unrelated alleged cause of

action aéainst the defandant ¥roehling & Robextson, Inec.

S. As to these defendants, the Ameadad Motion for
Judgment fails to state any cause of action ia fraud which would

give rise to any claim for ocompensatory or puaitive damages.

JAY M. MEINBERG,

ALLAN 8. BUFFENSTEIN,

HIRSCHLER & FLLISCHER
HIRSCHLER, PLEIBCMER, UBIIIBIG.

[18]




: of Liuitation set forth in §§ 6-13 and 8-24, Code of Virxginia, as

CVIRGIHIA:
IN THBE CIRCUIT COURT OF THE CITY OF RICHMOAD, DIVISION IX ;

JOSLPH S. GOODSTEIN,
and
SHELDON KRUBEN, Individually and t/a
G & R ASSOCIATES, : : Plaintiffs,

FROBHLING & ROBBRTSOMN, INC.

JAY M. WEINBERG,
ALLAN B. BUFPENSTEIN,
J4IRSCHLER & FLEISCHER, Attorneys,
and
HIRSCHLER, FLEISCHER, WEINBERG,
COX & ALLEN, Attorneys, Defendants.

PLEA OF STATUTES OF LIMITATIONS

Come now the dafandants, Jay N. Weinberyg, Allan 8.

Buffenstein, nirschler & Fleischer and Hirschler, Fleischer, !
Weinberg, Cox & Allen, by counsel, and say that as to each of thoaaI
{

dolendanta @each of the several allaged causes of action stated in
the Amenced Motion for Jwigment axe founded upon purpoxted cl&ims

in contract and in tott that are barred respectively by the Btatutcp

cm.ndad, and were 8o baxrod before the ocommencement of thio action

against these defendants.

(19]



JAY M. WEINBERG,
ALLAN 8. BUFPLMSTEIN,
LIRSCHLER & FLEISCHER

HIRSCKLER, FLLISCHER, WRINBLRG,

Cox l/}LLEN

/

i

IR

0 unse

(’,(ratv/;

o
e
L
. P - Z Tty g
d ‘

TAOMPSON, SAVAGE, SMITHERS,
PRESS & MARSHKALL

5911 West Broad Street

Richmond, Virginia 23230

and

 MWAYS, VALENTINE, DAVENPORT & MOORE

23rd Plooxr, F & M Center

- 1111 East Main Street

P. 0. Box 1122
Richmond, virginia 23308
Counsel for Defendants,
Jay M. Weinberxyg,
Allan 8. Buffenatein,
Hirschler & Fleischer,
Hirschlex, FPlelischerx, WQLnbotg, -
Cox & Allen.

[20]
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" VIRGINIA

(N ’l‘I{E CTRCUIT COURYT OF THE CITY OF RICHMOND, DIVISION IX

March 22, 1976
Nunc pro tunc to - March 4, 1976

JOSEPH S. GOODSTEIN, et al,

Plaintiffs

V. _ | . ORDER =
‘ , Civil Action
FROEHLING & ROBERTSON, INC., et al, No. 10108-L
Defendants

This day came the parties, by counsel, for'argumenﬁ on the
Domufter filed hefein by the defendants Jay M. Weinberg, Allan
~ S. Bhffenstein, Hirschler & Fleischer, and Hirschler, Weinberg,
Cox and Allen, herein referred to as Hirschler and:Fleischer,
by counsel, and upoﬁ the pleas of the Statute of Limitations
filed herein by both defendénts, and was argued by counsel.

‘Upon consideration whereof, the Court finds that there is
'dvmisjoinder of parties defendant in thaﬁ there are separate
céntracts,sued upon asvto each defendant, and ORDERS that the
plaintiffs' claims_agaihst the defendants Hirschler and Fleischer
be severed and hereafter constitutevand proceed as a separate
action at law, toiwhich ruling of the court all parties object;

Further the Court finds as to such severed action at law
by the piaintiffs‘against the defeﬁdants Hirschler ana Fleischer,

that there is a misjbinder of actions in that the plaintiffs'

[21]



claims against the defendants Hirschler and Fleischer are

- c¢laims in contract and tort, and with such finding ORDERS that
the plaintiffs, by March 4, 1976, file hérein its election qs'
to which cause of action it will pursue against the defendants
Hirschler and Fleischer. Upon such filing of election the

Court dismisses without prejudice the cause of action of the

plaintiffs against the defendants Hirschler'and Fleischer which
the plaintif%s elect not to pursue, as to which ruling of the
court the plaintiffs object. |

L It is further ORDERED that the Court defers a ruling on
the plea of the Statute of Limitations filed herein by the
defendants until the.election of the plaintiffs as herein
ordered is made, aftér which time the Court will consider the

plea of the Statute of Limitations of the defendants Hirschler

and Fleischer .and Froehling and Robertson, Inc.

A Copy,

Teste : IVA R. PURDY, Cl [:>

byf ‘ C? 67,. e '

Deputy Clerk
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VIRGINIA

TN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION II

|
"JOSEPH S. GOODSTEIN

‘and
SHELDON RUBEN, Individually and t/a

G & R ASSOCIATES,

f Plaintiffs

V. , ‘ ‘ _ . AMENDED MOTION
. : FOR JUDGMENT

JAY M. WEINBERG, - , ~ (5-25-76)

ALLAN S. BUFFENSTEIN,
HIRSCHLER & FLEISCHER, Attorneys, a Partnership, and

HIRSCHLER & FLEISCHER, WEINBERG, COX & ALLEN, Attorneys,
a Partnership, : :

Defendants

{ITO - THE HONORABLE JUDGE.OF SAID COURT:

Now come the Plaintiffs, by their Counsel, and repre-
sént unto £he Court aé foilows:

1. Plaintiffs, Joseph S. Goodstein and Sheldén Ruben
are residents of the city of Richmongd, State of Virginia, and as !
té the ;eél estate in question in this lawsuit, hold the same as |
partners in a partnership known as G & R Associates. |

2. Defendants Jay M. Weinberg and Allan Buffenstein

ﬁare residents of the State of Virginia and partners in the
i .

[24]



ILAW OFFICES
‘E & GORDON, LTD,

I . '
iDefendant Law Firm of Hirschler, Fleischer, Weinberg, Cox &

! X . '
iﬁllen, which is a partnership for the practice of law organized

Hirschler, Fleischer, Weinberg, Cox & Allen is a successor

Fleischer in this cause for action.

3. On June 5, 1972, the Plaintiffs and_Darbytqwn

ment whereby Plaintiffs agreed, subject‘to satisféction'of
certain conditions, to purchase from Darbytown Roaé.ASquiates_
approximately 53.88.acres of land, said real estate being
located on Darbytown Road, Henrico County, Virginia."A true
copy of said purchase agreement is attached hereto, marked
Exhibit “A".

4. Plaintiffs engaged Defendant Weinberg and his law

all aspects of the acquisition of the property;

5. In late June or early July, 1972, Plaintiffs and

nation of the property, Weinberg advised the Plaintiffs that

there appeared to be potential problems with the property

relating to fill dirt and mihing which may have been conducted

[25]

Road Associates, a Virginia partnership, entered into an agree- '

firm;_Defendant Hirschler & Fleischer to represent them ih the -

purchaSe of the aforémentioned property, and to¢adVisé thém of

Attorney Jay M. Weinberg, of the firm of Hirschler and Fleischerf

visited the property in question and, following a cursory exami-

|
i
|

and existing under the laws of the State of Virginia. Defendanti

i

|

partnership to the partnership of Defendant Hirschler & Fléischeg

and is legally liable for any liability of Defendant Hirschler &i

|

|
i
:
I
]



!in the past. Weinberg recommended that they obtain a geoclocgical
survey of the property for the purpose of ascertaining whether
the provisions of paragraph 4(c)vof the purchase agreement had
been satisfied.

6. Based on the discussions with Weinberg, Plaintiffs
linstructed him to obtain the best geological advice available
with rega;d to the prévisions of péragraph 4(c) of the purchase
fag;eement and to spare no expense in doing so.

7. On July, 1972, Attorney Allan Buffenstein, of
Hirschle; and Fleischer, on instructions from Weinberg, engaged
!Froehling & Robertéon, Iﬁc. (hereafter F & R), Engineers, to

make an examination of the property. In order to comply with

the requirements of paragraph 4(c) of the purchase agreement,

said examination should have ascertained and determined whether

any fill dirt, underground rock or streams were on the property
which would increase the cost of construction for industrial use
as opposed to the cost of the same construction if such items

were not present.

8. Defendant Buffenstein provided F & R with a zoning

is -attached hereto and marked Exhibit "B".
9. At the time Defendant Buffenstein obtained the
laforesaid services of F & R on behalf of Plaintiffs, Defendant

Buffenstein realized, or should have realized, that any failure

on his part to secure competent and adequate services for a

[26]

section plat of the property. A true copy of this zoning section

i
i
|
|
i
I
|
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LAW OFFICES

‘tions from Plaintiffs, only engaged F & R to make a cursory

conditions of paragraph 4(c) of the purchase agreement.

la "walk-over" examination of the property by one man, he told

bomplete examination of the property pursuant to the afore-

mentioned paragraph 4 (c) of the purchase agreement would directly

lresult in the Plaintiffs suffering substantial damages.

10;‘ At the time Defendant Buffenstein qbtained‘the
se:vices of F & R, he either realized, or should have realized,
that if a dispute arose at some time in the future as to the
report rendéredvby F & R on the property, it would be important
to be able to prove exactly what instrﬁétions F & R received
from him as counsel for Plaintiffs, and to be able to show that I

F & R failed to comply with the instructions properly. Defendant

Buffenstein realized, or should have realized, that such instruc—i

tions should be in writing to F & R pursuant to good practice, |

custom and usage, and the exercise of prudence on behalf of the I

Flaintiffs. - : | |

COUNT ONE

11. Defendant Buffenstein, contrary to the instruc-

‘walk-over" of the property for a minimum fee of $150. He knew, i
pr should have known, that such an examination by F & R would l
not satisfy the requirements of the Plaintiffs and would not

result in a reasonable inspection to assure compliance with the

12. When Defendant Buffenstein engaged F & ‘R to make

Defendant F & R that only a cursory examination was desired

[27]



J%ecause money was a prbblem and "pled proverty" on behalf of His_
clients, the élaintiffs; without their knowledge and with tﬁe
full knowledge.that Plaintiffs could have and would have péid
any reasonable fees required.

13. On or about August 16, 1972, F & R provided
Defehdant Buffénsteinband the Plaintiffs with a written.report
to the effect that there was no fill dirt presént on the pro-
perty. ‘A £rue copy of F & R's report dated August 15, 1975,
addressed to Defendant Hirschlér & Fleischer, and a plat sketch 
'shdwing where auger borings were made by F & R, are attached
héreto and marked Exhibits "C1" and "C2".

1l4. F & R charged Plaintiffs $150 for performing said
contract and Plaintiffs promptly paid the same. Attached is a
true copy of the invoice from F & R, dated August 15, 1972,
marked Exhibit "D". | |
'15. On September 26, 1972, at the closing of the

|

transaction in the offices of Defendant Hirschler & Fleischer, !
. _ . 7 |

I

1

'

Defendant Buffenstein feigned a telephone call té W. H. Vogelsang,
aéent»of F & R, and reported to Plaintiffs,.who were present |
with Defendant Buffenstein at the time he was making #he phone %
{call, that Vogelsang was on the other end of the telephone %
}conQersation and.that>Vogelsang had just repofted to Buffenstein

that Plaintiffs "could build a twenty story building on the

 nproperty". ' i

16. -In fact, W. H. Vogelsang never made such repre-

[28]



Iscntatlon to Buffenstein, and Buffenstein made the representatior

to Plaintiffs-in order to conceal his negligence in the manner

'Pn which -he had obtained the services of F & R and his negligence
! ) '

1AW OFFICES

in the manner of ascertaining whether the conditions of para-

graph 4(c) of the purchase agreement had been satisfied.

17. At the same closing with Plaintiffs, Defendant
Buffenstein verbally advised the Plaintiffs that he had made

investigation of compliance with the conditions of paragraph

4 (b) of the purchase agreement, when in fact he had made no such
investigation or had made a completely inadequate investigation-.
of the terms of paragraph 4(b).
18. 1In good faith reliance upon the advice of Defen- i
dant Buffenstein as their lawyer, and upon his representations é
-thaﬁ he ﬂad satisfied himself that all of the conditions of the
purchase agreement had been met, the Plaintiffs closed the :
transactions, purchased the property in question and caused the I
'deéd to the proéerty to be recorded in their nameé.

Il9. Subsequent investigation ascertained that the
conditions of paragraph 4(b) of the purchase agreement relating
to the availability of sewer facilities were not satisfied, and
lthat Defendant Buffenstein had failed to ascertain that the
conditions of paragraph 4(b) had not been satisfied prior to
adVising the Plaintiffs to close the transaétions on September
26, 1972, |

|
20. Following the closing of the transaction on |
i

- 6 Ao > |
uSegzzié:%ﬁée,’l972, Defendant Weinberg, Buffenstein and Hirschler,

[29]




P : ' : ;
Fleischer, Weinberg, Cox & Allen, or some of them, jointly or

iseverally intentionally and with intent to defraud the Plaintiffs.
le‘ntered into a course of conduct designed to conceal from the

Plaintiffs the negligence of Defendants Weinberg, Buffenstein

and Hirschler & Fleischer, to defraud the Plaintiffs of their
rightful recovery against said Defendants for the hegligence of
said Defendants in the handling of the real estate transaction,

~

to cover up the negligence in such a way as to deny Plaintiffs'’

: recovery, and to delay Plaintiffs beyond the statutory period'éf‘
LAW OFFICES : . : ‘ ' " ‘ '
limitations within which the Plaintiffs could obtain recovery
against said Defendant. Said intentional actions and material
|lrepresentations by said Defendants included, but were not .

limited to, the following:

a. Continuing to assert to Plaintiffs fhat Defendant
Buf fenstein had requested F & R to do a thorough investigation ’i
without regard to cost, whén in fact, this was not true. \ |
b. Continuing to assert that W. H. Vogglsang.had
represented to Defendant Buffenstein by telephone.at'the time ofi
the closing that the property was capable'of sﬁpporting.a twentﬁﬁ
story building. : J; H | |

‘c. Continuing to represent to Plaintiffs as counsel

e SRR

in the face of obvious conflict of interest between the Defen-

dants Weinberg; Buffenstein; Hirschler & Fleischér; and Hirschler);

Fleischer, Weinberg, Cox & Allen, on the one hand; and the

Plaintiffs on the other hand, to include the filing of a motion

[30]




'11,

d.

& Fleischer.
e.
foregoing or

sentation to

f.
intended to,
into a sense

to the great

21.

22.

23.

fraud.

said Defendants'

paragraphs 15,

for judgment against F & R in/January, 1975.
: , , ,

Failing to withdraw as counsel from Plaintiffs

immediately upon having knowledge, actual or constructive, of

flthe negligence of Defendants Buffenstein, Weinberg and Hirschler

Mlsleadlng Plalntlffs by words and actlons 1nto

delaylng their obtaining competent legal repre-'

assert claims

|ithe periods of limitations

in any causes of action by

Other divers

against said Defendants until some of
of actions against said Defendants,
the Plaintiffs, had expired.

acts, words oxr omissions which were

and in fact did, fraudulently lull the-PlainEiffs

of security w1th sald Defendants as their counsel,

detriment of the Plalntlffs, and 1n v101at10n of

legel and ethlcal obligations to the Plaintiffs.

The acts and omissions enumerated in paragraphs

agalnst the Plaintiffs.

12 and 17 constitute-actionable negligenCe by Defendants

‘As a prox1mate result to the mnegligence of the

Defendants, the Plaintiffs have been damaged and have incurred

substantial expenses in trying to mitigate their damages.

. Because of the fraudulent acts described in

prior to two years follow1ng the Plalntlffs

-

16, 17 and 20, the Defeﬂdants should be estopped

from pleading the statute of limitations for negllgence actions

discovery of the

(31)
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LAW OFFICES
== & GORDON. LTD.

i | COUNT TWO

24, Paragraphs 1 through 20 are adopted for Count

25. The allegations of paragraphs 11, 12, 15, 16, 17
and 20 constitute actionable fraud against the Piaintiffs. As
direct and proximate result of the fraud of the Defendants
Weinbergq, Buffenstein, Hirschler & Fleischer and Hirschler,
FleiScher, Weinberg, Cox & Allen, Plaintiffs have been damaged
and have incurred substantial expenses in the purchase of and

payment of said property, and the orderly sale of said property

|lin order to mitigate their damages.

26; Because of the fraud of pDefendants Weinberg,
Buffenstein; Hirschler & Fleischer, and Hirschler, Fleischer,
Weinberg; Cox & Allen, Plaintiffs are entitled to recover puni-
tive damages against said Defendants for their willful vio-
lations of their'duties to Plaintiffs.

'WHEREFORE, your Plaintiffs move the Court to enter
judgment in their behalf against the Defendants, jointly and
sevarally, based solely on tort liability, as follows:

"a. Count One in the amount of $400, 000 compensatory

damages, interests and costs,'

b. Count Two in the amount of $400,000 compensatory

damages, $300 00 punltlve damages, interest and costs.

[32]
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| | ' ' JOSEPH S. GOODSTEIN and
: : SHELDON RUBEN |
: ' - Individually and t/a b
G & R ASSOCIATES , i
i

By Counsel - i

Jopt C. Lowe , _ _

Cglinsel for Plaintiffs i
owe and Gordon, Ltd. : , ' ' : o
1111 West Main Street :
Charlottesville, Virginia 22903

(804-296-8188)

: CERTIFICATE .
I hereby certify that on or before the }g“day of/l{_ﬂg/

, 1976, I mailed or delivered a true copy of the fore-

going Amended Motion for Judgment to James C. Roberts, Esq.,
Post Office Box 1122, Richmond, Virginia, 23208, and William S.
Smithers; Jr., Esq., Fost Office Box 6447, Richmond, Virginia, i

23230, Counsél for Defendants.

Jghn C. Lowe

+ [33]



Rl

| ALLAN S. BUFPEMBTELM,

VIRGINIAG
Iﬁ TUE CIRCUIT COURf OPVTHE CITY OF RICHMOWND, o;vxsxuu iX
JOSLPE 8. GOODSTEIA
and
84&L00ﬂ RUBKHN, Individually and t/a
G & R ASSOCIATES,
suxr.io.

Plaintiffs,

Ve

: 10308-L
JAY M, HARINBERG,

KIRSCHLER & FLEISCHER, Attoraeys, & Partnexship, and

SIRBCLULER & FLEISCLUER, WAINBERG, COX & ALLEM, Attorneys,
a Partnership,

Dolondnael.'

PLEA OF STATUTES OF LINIFATION

Come now the dofendants, Jay M. Weinberg, Allan S.

suffunateia, alxnchlor & rl-ioannx ané dirschler, Fleischer,

e s e+ bt sy e st

Weinbexg, Cox & Allen, by oounsel, and say that as to each of thssc

[34]



Jefencants tihe alleged cause Or causss of action etated in the
Avonded Motion tor Judguent (5-25-76) are bLarred by the statutes
of liwitation in such cases made aud provided, and were so Lbarred

i poefore the commancement of tnis action again-t tnoao d.tcndantn.

DEMURRER

é Come now the defendants, Jay M. Weinberg, Allan 8.
ﬁ buffenstein, Hirschler & Piclochor and dirschler, FPleischer,
ﬁ Weinberg, Cox & Allenm, by counsel, and demur to thi second Couat |

of the Amended Motion for Judgment (5-25-76) saying that said N
! Count is insufficient in law, and for their Ground of Demurrex

say:

" | ‘Said seocond Counv of the Amended Motion for Judgment

fails ip state any cause of action in !raﬁd which would give rise

to any claim for compensatory orx punitive damages.

JAY N, WEINBERG,

ALLAN 8. BUPFEMNBTKIN,

HIRSCHLER & YLEISCHER,

AIRBCHLSR, YLEISCHER, WKINDII&. COX & ALLEM

(e

o V4

N ) - T / 1

P

7 — ' " Tounsel

-
\
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Wirginia:
I the @ircuit @ourt of il]e @ity of Richmond, Bivision 11,

the 22nd day of November 1976

.Josoph S. Goodstein, )

and )

Sheldon Ruben, Individually and t/a ) _

G & R Associates, Plaintiffs ) OPINION AND ORDER
)

agalnst ) (Case No. 10108-L)

Jay M. Weinberg, %

Allan S. Buffenstein,

Hirschler & Fleischer, Attorneys, a Partnership)

and , : )

Hirschler, Fleischer, Weinberg, Cox & Allen, )

Attorneys, a Partnership Defendants )

The Court, having fully heard the argument on the plea of
statute of limitations by the defendants, Hirschler & Fleischer,

and having fully considered the case of Oleyar v. Kerr, Trustee,

217 va. 88, is of the opinion that while the Supreme Court of
Virginia held that "an action for the negligence of an attorney

in the performance of professional ser?icgs, while sounding in tort,
is an action for breach of contract and thus governed by the statute
of limitations applicable to contracts".

Nevertheless, the Court by its order of March 4, 1976, having
required the plaintiffs to elect whether they were suing in contract
or tort, and the plaintiffs having so elected'by their Amended - -
Motion for Judgment filed July 9, 1976 and having asserted therein
that they are entitled to judgment "based solely on tort liability",

that this is a suit purely in tort and not merely sounding in tort,

{36}



and therefore the one-year statute of limitations under Code Section
8-24 applies.

The Court distinguishes Oleyar v. Kerr, Trustee from McCormick

v. Romans and Gunn, 214 Va. 144, In that case, suit was brought in

both contract and tort as was this case, and upon being required to

make an election, the plaintiff in that case elected to sue in
contract. |

The Court finds the beginning date of the running of the
statute of limitations to be August 4, 1972 as to paragraph 4(c)
as the plaintiffs partially examiﬁed the land prior thereto and
had a right to repduciaté the contract any time up to that date,
and while they partially examined the bond they had an opportunity
to fully examine it, which examination would have revealed the sand
and gravel mining of the major portion of the.land, they failed to
do so. As to paragraph 4(b) of the contract and Count II of the
Amended Motion for Judgment alleging fraud, the Court finds that the
statute of limitations commences to run as of October 3, 1972, the

c1031ng date of the purchase under the contract

R — e s ——TTTT e T

It is further ORDERED that all depositions filed in this case
numbered 10108-L be made a part of the record therein, as well as a

part of the record in the case of Joseph S. Goodstein and Sheldon

Ruben, Individually and't/a G & R Associates v, Froehling &

Robertson, and all depositions filed in that case are hereby made

a part of the record in Joseph S. Goodstein and Sheldon Ruben,

Individually and t/a G & R Associates v, Hirschler & Fleischer, et

1
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Wherefore, the Cbur; doth sustain the said piea of the statute
of limitations, to all of which the plaintiffs by counsel object and
: exéept.

It is further ORDERED that a copy of this Order be mailed to
John C. Lowe, Lowe and Gordon Limited, 409 Park Street, Charlottes-
ville, Virginia 22901, a copy to William S. Smithers, Jr., 5911 West
Broad Street, Richmond, Virginia, and a copy to James C. Roberts,

P, 0. Box 1122, Richmond, Virginia.

A Copy, .

VA R. PURDY142;erk. j>/
7
oy, Oz (' _pom N

/ Deputy Clerk

Teste

by:

[38]



ASSIGNMENTS OF ERROR

1. It was error for the Court to grant the-
‘dgmurrer of Defendants' to iéach the misjoinder of aCtidns:
cdmplainedvof, . _ _—

2. It waé error for the Court to hold thatgﬁh
action against a lawyer for breéch of contfact and an
aétion‘against the same iawyer for négligenbe and fraud
~cannot be joined. | |

3. It was error for the Court to rule that an
éction sounding in tdrt against a lawyer for fraud and

negligence is governed by a one-year period of limita;ibhs;,

[39]



APPENDIX @

IN THE K
Supreme Court of Virginia
: AT RICHMOND

Recaord No. 750876

GRORGE L. OLEVAR. JR.,
' Appellant

V.
ELAINE W. KERR, Trustee fox Willias P. 6Gtone

and Angelo Verdicanno, decsased. and Elains
W. Kerx, Individually. .
Appellen

APPENDIX EXTRACT

John H. Johnston

BLEMKER, BRAMDT, JEMMINGS & O'MEAL
1012 MNorth Utah Street

‘Arlington, Virginia,h 22201

counsal for Appellant
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VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY

ELAINE W. KERR, as TRUSTEE

for William F. Stone and Angelo
Verdicanno (Deceased) and
ELAINE W. KERR, Individually
310 Hillwood Avenue
Falls Church, Virginia

Plaintiffs

v. AT LAW NO. _24196

GEORGE L. OLEYAR, JR., ESQ.
2331 Dale Drive
Falls Church, Virginia

Defendant

- e N N’ e Nmf s’ S St vt St Sw N wmh

MOTION FOR JUDGMENT

COMRS noi, the Plaintiff as Trustee and the Plain-
' tiff, Elaine W. Kerr, as an individual, and moves this
Honorable Court for Judgmént against the Defendant i; the
amounts of $16,000.00 with interest from November 9, 1970
and $10,000.00‘a£torneys fees and costs and for $200,000.00
in damages relatiné to negligence in examining title and
encumbrances overlooked, and as grounds therefor respect-
fully state the following: | |

| 1. On November 20, 1968, Plaintiff as Trustee
entered into a Sales Contract Qith Paul G. Ziluca and
Louise L. zilucé, his wife, herein referred to as "the

Zilucas" wherein the “Zilucas" agreed to purchase from

(411



said Plaintiff'certain improved real property described as

‘follows: Lot 78, Section 2, Potomac Hills, known aé 6207

Loch Raven Drive, Potomac Hills, McLean, Virginia for the

total purchase price of $62,500.00 which property the.

_Plaintiff as Trustee (Vendor) assumed to own in fee clear

and free 6f all money encumbrances excepting a First Déed
of Trust in the.remainihg'principal balance of $43,000.00
and a Second Deed of Trust ih the amount $10,000.00 which
the Plaintiffvpaid. Copy of Warranty Deeds with Plaintiff.
Trustee as Gréntee and Grantor are attached hereto as
Exhibits-“aﬁ and "B".

2. At all times hereinafter mentioned, Defendant
was an attorney duly licensed under the laws of.the éommon-
wealth of virginia to practice‘the profession of law.

3. That on or about November 1, 1968, Deféndant
undértook for a cbnaideration paid to him to examine the
title 6f Plaintiff as Trustee, to said real property and
to ascertain if said title was good and marketable, and
whether any encumbrénces existed thereon (over and abqve

the First and Second Deed of Trust), and to cause an

_estate therein in fee simple, free and clear of all mohey

encumbrances, excepting the said First and Second Deed of

Trust to be conveyed to “the Zilucas", which defendant, for

[42]



compensation agreed'to dof Defendant's Title Certificate,
 signed by Defendant 1s.attached hereto as Exhibit “C;.

| 4. The'befendant negligently, carelessly, and
unskillfully conducted such examination of title, and did
not use propof diligence or endeavors to cause a good and
sufficient title in fee, clear of all money encumbrances,
excepting as aforesaid, to be conveyed tO'"fhe Zilucas"
by the Plaiﬁtiff as.Ttustee; but the said title was subject
‘to an additional lien in the form of a Default Judgment
entered in favor of S8ecurity National Bank of Bailey's
Crossroads in the principal sum of $50,937.50 plus interest
and attorneys' fees in the amount of $7,640.54 against
~ Reynolds Construction Company, Grantor, of the reél pPro=-
perty involved, to zlainé W. Kerr, Trustee, as Grantee,
which Default Judgment lien was docketed in the Circuit
Court of Fairfax County, Virginia, on August 25, 1967 and
October 4, 1967, copy of said Default.Judgment is attached
hereto as Exhibit "D".

5. As the proximate Eause of the Defendant's negli-
gence in examining theé Title of the subject real property
involved hete, and overlooking thé encumbrances recorded
against the said property, the Plaintiff, individually, has

suffered not only economic injury but injury to her health

[43] S



as-well. Defendanﬁ by the exercise of due care and skill
could have discovered the said éncumbrances in the fdrm
of the said-reéozded Default Judgment Lien against the
subject property.

“ 6. The Plaintiff, in addition to great mental
_anguish and humiliation'suffered. has suffered profession-
ally and to her reputation'and credit.standing affecting
her ability to obtain credit causing great damage and loss
economiéally and fh'hereby moving this Court for a Judg-
ment against the defendant as follows: |

(a) $16;000.00 plus interest from November 9, 1970

plus $10,000.00 attorneys fees, and Court costs
and | |

(b) $200,000.00 for damages for injury suffered Ly

the P}ainéiff to her reputafion and professional
standing, the loss of credit standing and .the
mental anquish'suffered becéuse of the humili-
ation:

WHEREFORE,.thevPIaintiff prays thi§ Honorable Court
for a Judgment againsﬁ the Defendant in the‘amount of |
$16,000.00 plus interest from Nermﬁer 9;_1970, plus
$10,000.06vin attérneys fees, Courﬁ costs, and $200,000.00

for damages suffered as set forth above.

[44]



ELAINE W. KERR, as Trustee
~ for william F. Stone, and
Angelo Verdicanno (Deceased)
and ELAINE W. KERR, Indivi-
dually

[45]



[TR 231])

Q.

A.

Q.

A.

Q.
A.

{

the retainer account and a total balance
due of %622.20 which was not paid.

That was rebilled on May 26, 1971, and was
not paid and not further pursued.

All right, sir. 1If I understand it then,
‘'you got a thousand dollar retainer from
her and credited bills until that was done
[sic] to a dollar; is that correct?

Well, we actually credited that dollar as
well.

All right. Then you sent her a final bill
for $623 and some cents?

Yes. The final bill with the dollar
credit that we had left in the retainer
on the retainer was $622.20.

All right. o

So, in brief answer to the question, we
billed her sixteen hundred and some odd
dollars and she has paid a thousand
dollars.

Do you [sic] records reflect or does your
recollection of that meeting reflect that
she ever paid a retainer of $4,000.00?

No. My recollection is that she did not
pay a retainer of $4,000.00. And that
further'is -- there's no $4,000.00 in
the firm. That is the law firm did not
receive $4,000.00 as far as the records
of the firm are concerned.

I Z Y P R R R AR R R 2 2 S R R R X R R TR R R R

Excerpt from Judge Cacheris' Ruling

But, nevertheless, to consider the issue
in the case, whether or not Mr. Oleyar
was negligent at the time he examined
title to the property, the Court has to
enter that on the basis of the affirma-~

tive. . :

The Court finds the proximate cause of the
negligence was the $16,000 damage

[46]



compromise judgment that was granted

- against Mrs. Kerr, and will enter judg-
ment for the 16,000 plus the 1622.22. So,
it will be 16,622.22 [sic]. The defen-
dant's exceptions are noted to the Court's
ruling. '

Present an order noting and preserving the
defendant's exceptions to all rulings of
the Court.

MR. THOMSON: Thank you} Your Honor.
MR, JOHNSTON: Thank you.

(Whereupon, at 6:25 p.m., the hearing in
the above-entitled matter was concluded.)

[47]
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