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VIRGINIA:

DAVID SNEED, an infant who sues by his _ '
grandfather and next friend, ROY DULANEY PLAINTIFF

JOHN E. SNEED, Administrator of the
Estate of CAROL D. SNEED, Deceased
Norton, Virginia - SR

iCounty,
THOUSZND DOLLARS ($20, 000. 00) which surg is due and owing to the plaintif?
'*Epom the defendant for the fbllowing damages, wronys and Injuries hereinafter

et forth, to-wit:

fime of the happening of the grievances hereinafter complained of, the defend-

T

IN THE CIRCUIT COURT OF WISE COUNTY

VS:  MOTION FOR JUDGMENT

DEFENDANT
THE HONORABLE M, M. LONG, JR., JUDGE OF SAID COURT:

The undersigned plaintiff hereby moves the Circuit Court of Wise

Virginia for a judgment against the defendant for the sum of TWENTY

I.

[}

That on the 17th day of January, 1974 at about 2:10 p. m. and at the




‘Lutomobile and was drivingand operating said Plymouth aut.omo'oile over and
2p.long U. 8. Route 23, Five Tenths (.5) of a mile south of tﬁe Vco'rporate limits
pf Big Stone Gap, wise County, Virginia and was traveling m a‘qoz;-thei'lyé
direction and at the same tin.e and place your undersigned plaintiff was riding

RS a passenger in the 1972 Plymouth automobile being drivén and operated by

Carol D. Sneed, Deceased.

II.

That it thereupon became and was the duty of the defendant's decedent,

Carol D. Sneed, Deceased, to drive and operate the said Plymouth automobile



in a non-negligent manner, to keep a proper lookout, to drive and operate the
said Plymouthv automobile in such a way and manner as to keep the. aéid‘

‘ Plymﬁuth automobile under proper control and in proper mechanical.c.ondition. |
to drlvé at a .layvful and/or reasonable rate of speed commensurate with ihe
circumstances then and there existing, to obey the traffic laws of the Common-
wealth of Virginia, to drive and operate the said Plymouth automobile properlyl
upon thé highway, and to drive and operate the said Plynfxouth éutomoblie in
such a way anci manner as not to cauge injury to your undersignedv plaintiff,

1. |
Nuéwithatandmg the aforesaid duties incumbent upon the deleédant's' :
decedent, she did violae each and every one of the aforesaid duties in that she
did drive the vehicle in a2 negligent and careless manner and c_iid thereby run off
of the highway over and embankment with greét force and violence. | |
Iv.
" That as a direét result and proximate cause of thé negligence and care; :

lessness of the defendant's decedent and as a result thereof, your undersigned

[}

i| plaintiff was wounded and damaged and injured about his entire body including |



- -

i; injuries to his head, arms, did receive bruises and contusion_os about his body,

:‘_'and has suffered great mental bain and anguish, and as a result of the afore-

4 said injuries was forced to seek the services of a medical doctor and was

i hospitalized and has incurred nuinerous medical and hospital expenses and wi

| in the future expend divers sums in an endeavor to be cured of his injuries.'.

V. | |

Since the happening of the events hereimshove mez;tioxied, Carol D.

Sneed. has become deceased and John E. Sneed has duly qnéliﬂed in the Circui

. Court of Wise County, Virginia as the administrator of the ESta of Carol D.

Sneed, Deceased.




WHEREFORE, your undersigned plaintiff hereby moves the Circuit

Court of Wise County, Virginia, x‘or a judgment against tbe detendant for the

sum of TWENTY THOUSAND DOLLARS ($20, 000, 00) together with cost and

interest from the date of the wreck.
DAVID SNEED, an infant who sues
by his grandfather and next friend,
- ROY DULANEY

=By Counsel -

-CLINE, McAFEE, ADKINS & GILLENWATER

Attorneys at Law
Professional Arts Building
Norton, Virginia

BY

COUNSEL FOR PLAINTIFE




VIRGINIA:

v
V-

I THE CIRCUIT COURT OF WISE COUNTY

JENNIFER SNEED, an infant who sues by her . . o
‘grandfather and next friend, ROY DULANEY S PLAINTIFF

i
{
VS: MOTION FOR JUDGMENT

|

JOHN E. SNEED, Administrator of the
Estate of CAROL D. SNEED, Deceased
5304 Bernice Avenue : , _ : o :
Worton, Virginia - | '~ DEFENDANT]
TO: THE HONORABLE M, M. LONG, JR., JUDGE OF SAID COURT:. .

The undersigned plaintiff hereby moves the Circuit'C_ourt of Wise
County, Virginia for a judgment against the defendant for the sum of FORTY - .

‘FIVE THOUSAND DOLLARS ($45,000.00) which sumn is due and owing to the

.fpiain_tiff from the defendant for the following damages, wrongs and injuries

hereinafter set forth, to-wit:

I.

L

That on the 17th day of January, 1974 at about 2:10 p. m. and at the |

i‘c;me of the happening of the grievances hereinafter complained of, the defend-




ant's d°ceden~:, Ca ol D. Sneed was tn‘> driver and operator of a 1972 Plymouth '
,automobile and was driving and operating said Plyrmoutn automobile over and
along U. S. Route 23, Five Tenths (.5) of a mile south of the corporate limits

of Big Stone Gap, Wise County, Virginia and was travéling ina northerly "

direction and at the same time and place your undersigred plaintiff was riding

i
i

as a passenger in the 1972 Plymouth aomobile being dmven and o._verated by
Carol D. Sneced, Daceased
4
| 1.

§ Th'\t it thereupon became and was the duty of the defendant's decedent,
ﬁ

Carol D. Sneed Daceased to drive and ‘operate the saLd Plymouth automobxle




m a non-negligent manner, to keep a proper lookout and to drive and operate th

s;ud Plymouth automobile in such a way and manner as to keep the said Plymou

;automobile under proper control and in proper mechanical condn.tion. to dmve ""
I '
ldt a lawful and/or reasonable rate of speed commensurate w1th the c1rcum—

Btances then and there exxstmg, to obey the traffic laws of the Commonwealth o

if\hrginia, to drive and operate the said Plymouth automobile pro-perly upon the

;highway, and to drive and operate the said Plymouth automobile in such a way

i‘(md manner as not {0 cause injury to your undersigned plaintiif.

Notwithstanding the aforesaid duties mcumbent upon the defendant's '

i 4
decedent she did violate ‘each and every one of the aforesaid dutz.es in that she

d1d drive the vehicle in a neghgent and careless manner and did thereby run off

TEeE T

of the highway over an embankment with great forc:° and violence.

’
2>

Iv.

j That as a direct result and proximate cause of the negligence and care
|
lessness of the defendant's decedent and as a result trereof your unders:.m_ed

x ! LY
H

jplaintiff was wounded and damaged and injured about her entire body including



a severe hzad injury, and did receive burises and contusions. aboqt her body,

:md has suffered great mental pain and anguish, and as a result of the aforesaid

l'

m juries, the plaintiff was requlred to seek the servxcns of a medical doctoz-

fgnd was hospitalized and has incurred numerous medical and hospital expenses
e v _ _
I

- and will in the future expend divers sums in an endeavor to be cured of her '

mumes and will be permanently dlsabled.v

v.

i
3
%
?

hos become deceased and John E. Sneed has duly quahﬁed in the Circu.it Court

'4

of Wise County, Virginia, as the admxmstrator of the Estate of Carol D. Sneed

'L'eceased.

Since the happening of the events hereinabove menttoned Carol D. Smed."

Y e



WHEREFORE, your undersigned plaintiff hereby moves the Cirzuit

Court of Wise. County, Virgi'nia, for a judgment against the defendant for the

i
i , , |
?éum of FORTY-FIVE THOUSAND DOLLARS ($45,000. 00) together with cost
‘;;md interest from the date of the wreck,

- " JENNIFER SNEED, an infant who
| ' o sues by her grandfather and next
! ) friend, ROY DULANEY

i -By Counsel-
CLINE, McAFEE, ADKINS & GILLENWATER : T
Attorneys at Law ' B

Professional Arts Building
Norton, Virginia

BY

COUNSEL FOR PLAINTIFF

- -10-
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i

! Plalntlff's rrotlon Is hereby granted and it Is hergby ordered that all of the

VIRGINIA:
IN THE CIRCUIT COURT FOR WISE COUNTY .

DAVID SNEED, an lafant who sues
by his grandfather and next friend, _
ROY DULANEY ' PLAINTIFF

Vs: | _ ORDER

JOHN E, SNEED, Adminlstrator of

the Estate of CAROL D, SNEED, ,

Deceased _ , - DEFENDANT
This actloa came this day upon motlon of Plalatlff by Counsel that |

he be permltted to amend his Motlon for J udgment by substltutlon of next

friend in this actlon, inthat Roy Dulaney, the named next triend has lndicated

hls deslre to reslgn as such

UPON CON?IDERA TION WHEREO’F and for good cause shown. the.

-11-



i“ plzadings had herein be amended by lnter-lineation by the Clerk of the g,ourt
| whereby the style of this case shall be amended to read: DAVID S’\IE}:D, an
| (afant who sues by bis grandfather and next friend, LONNIE SNEED, The
Clerk of sald Court shall cause the style of thu case to be amended accordlng

It I8 further amended that all of the pleadings and proceedings
flled and had hereln to the original Motlon for Judgment shall be appucablg to
this amended Motloa for Judgment, |

ENTER this the .</.2{ day of October, 1974,

REQUESTED:

L 190_/4

COUNSEL FOR PLAINTIFF

-12-



COUNSEL FOR DEFENDANT

-13-.
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I
l

I

¢ JOHN E, SNFEJ Adminlistrator of the

~hls deslre to resign as euch

, whereby the style ‘of this case shall be amended to read: JENNIF:.R Ql‘l’EED

VIRGINIA
IN THE CIRCUIT COURT FOR WISE COUNTY

JENNIFER SNEED, an Infant who sues
by her grandfather and next frlend : : _
ROY DULANEY , : PLAINTIFF

VS: ORDER

 Estate of CAROL 0. SNEED, Deceased = ~ DEFENDANT

This actlon came this day upon motlon of Plalntiff by Counsel that
she be permitted to amend her Motion for Judgment by substltution of next

| friend Ia this action, la that Roy Dulaney, the named next t‘riend has lndlcatedl

UPON CONSIDERA TIO\I WHEREOF and for good cause shown, the|

Plalntlff's motion is hereby granted and it ls hereby ordered that all of the

&

pleadlngs had hareln be amended by lnter-hneation by the Clerk of this Court,

~14-



- an infant }who sues oy her grandfather and next friend, LONNIE S ‘EED. The
‘ Clerk of sald Court shau cause the style of 'thls cas'e to be am-ended acéovrdlngl;v.
; ‘ It 13 fucther amended that ali of tae pleadlngs and proceedlngs

i‘hed and had herein to the ongmal Motion for Judgn ent shail ba appltcab&e to
thls amended Motlon for Judgment.

ENTER this the 3 /AT day of October, 1974,

\/ 7“7/7 T QZ(‘)AA/},W

] JUDGE 7
iREQUESI’ED S
=7 /) | LoROEY, TESTED
)/4./ ﬂl | »
COUNSEL FOR PLAINTII'F ’/),u & 4/(’” Atll

,»}_Julﬁ 7 Cl“““‘

-15-
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<

COUNSEL FOR DEFENDANT

-16-
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VIRGINIA:

\ INTHE CIRCUIT COURT FOR WISE COUNTY

JENNIFER SNEED, an infant who sues
by her grandfather and next friend,

ROY DULANEY, ' PLAINTIFF

~

VS: GROUNDS OF DEFENSE, MOTIONS & PLEAS

JOHN E. SNEED, Administrator of the

ESTATE of CAROL D. SNEED, deceased, DEFENDANT

The defendam, by his attorney, comes and says that for defense to

s the above-styled I \/Iotmn for Judgment filed against him by the plalntlff he w111

rely on the following:

I.

LY

Defendant denies each and every allegation of hegligence aileged

against decedent in the Motion for Judgment. °

-17-"




I . V . ) II.

That at the time and place of the alleged accident the automobile driven
by the defendant's decedent was being operated in a lawft.zl‘, prudent, and
propér manner énd in full corripli’ance with 21l the laws and regulati;ms of
the State of Virginia ihcideht to the operation of such vevhicles. |

.
Defendant d‘enies‘that the plaintiff sustained the injuries alleged_in the

i Mbtion for Judgment.

-18-



Iv.
Defendant denies that the plaintiff sustained the damages alleged in

the Motion for Judgment.

Defendant says that Judgment should be rendered for the defendant

'MOTION TO TAKE DISCOVERY DEPOSITIONS : .

The defendant moves the Court to take the discovery depositions of the

plaintiff.

' IMOTION FOR INDEPENDENT MEDICAL EXAMINATION

The defendant . if he be so advised after the taking of the discovery

depositions, moves the Court for an independent medical examination.

INTERROGATORIES

Defendant requests the following Interrogatories be enéﬁvered by

.|

plaintiff under oath within twenty-one days from the date of service hereof:

- -19-




I.
Please state the names and addresses of all i:)ersons known to plaintiff
or plaintiff's attorney who saw or claimed to have seen any pai‘t of the accident

in contrdversy in this case or any negligent act on the part of deféndant. o

II.
Pleasé state the narr;es and'éddresseé of all Witdessés é_la.‘intiff' intencis'
to céﬂ on plaintiff's benalf, either in person or by cieposition, at the trial of
this case. |
1.
Please state fhe names and addresses of all physiciansv who have treated
| or examiﬁed plaintiff for injuries allegedly received in the acéident in ciontrover;y"
Herein{ Please furnish counsel for défendant wi?h copies 65 réports i;i'om T.said

' < s
physicians.

- -20-



IV,

Please itemize all medical €xpenses incurred by or on behalf of plamtlff

for dlagn051s and treatment of said injuries.
V.

"~ Please 1temlze any addltlonal spemal damages Wthh are clalmed to ‘have

resulted from said acc:1dent and for which recovery is sought in. thls a"tlon
Please seasonably amend or supplement: any answer to the foregomg

Interrogatories Wthh becomes inaccurate or 1ncomp1ete between the tlme of

such answer and the conclusion of thls case by settlement or f1na.1 adJudlcatmn.

JOHN E. SNEED, Admlmstrator of the Estate
of CAROL D. SNEED, Deceased

. BY COUNSEL

=21~




»

\Zﬁ,‘:”\{\\L\\(\\f’\ A /(( st

LESLIE M. MULLINS '
MULLINS, WINSTON & ROBERSON
THE LAW BUILDING

NORTON, VIRGINIA

CERTIFICATE

I hereby certify that I have served a true copy of the foregomg pleadmg _
by mailing the same to Cline, McAfee, Adkins & Glllenwater Norton V1rg1ma, :

counsel of record for the plamtlff on this the Z da§ of May, 1974.

ﬂ\,\; y\\ \yg\eu(w\,\_,

LESLIE M. MULLINS
COUNSEL

S -22-



VIRGINIA: » - R

IN THE CIRCUIT COURT FOR WISE COUNTY

DAVID SNEED, an infant who sues by his :
grandfather and next friend » ROY DULANEY, PLAINTIFF

VS: GROUNDS OF DEFENSE, MOTIONS & PLEAIS

JOHN E. SNEED, Administrator of the - -
Estate of CAROL D. SNEED, Deceased, ‘ " - DEFENDA.NT '

| The defendant, by his attorney, comes and says that for defense to

the above-styled Motion for J udgment filed against him by the plaintiff hé will |

rely on the followingf:

-23-




I.
Defendant .vdenies'éach and every allegation‘o.f negligence aJleged
againstv decedent in the Motion for Judgment.
Io.

" That at the time 'gnd place of the é.lleged .accid.ent the. éutomobile drlven
by 'the defendvant's decedent was being opera’ced- in é lé.wvful, prudent, and
proper manner and in full compliance with all the laws and reguiations_of )
the State of _Virginia ihcident to the opera'tion 6f sucvh vehi_cleé.

1II.
Defendant denies that thé plaintiff éﬁstained t.he inj‘urie.s alleged in the

iiMotion for Judgment.

-24-



IV,

Defendant denies that the plalntlff sustained the damages a.lleged in
the Motion for Judgment

V.
Defendant says that judgment should be rendered for the. defendant.

IVIOTION TO TAKE DISCOVERY DEPOSITIO\IS

-The defendant moves the Court to take the dlscovery dep051t10ns of the

plamtlff

MOTION FOR INDEPENDENT MEDICAL EXAMINATION

The defendant, if he be so adv1sed after the taking of the dlscovery -_‘

deposnlono, moves the Court for an 1ndependent medical examination .

INTERROGATORIES

Defendant requests the following Interrogatories be answered by'.

plaintiff under oath within twenty-one days from the date of serv_'ice_hereqf:.

-25-



I.
Please state thé names and addresses of all persons known to piaintiff
or plaintiff's attorney wﬁo saw or claimed to have séen any part of the agcident
in cbntroyersy in this case or any negligent act on the'part of defendént. . O

.
Please sfcate_the names and addresses of all witnesseé plaiﬁtiff intends
to .call on pl'aintiff 's behalf, either in person of by déposition, at the trial of --
this case.

III.
Please state the names ana addresses of all phy‘si-cians whé have treated
!or examined plaintiff for injuries alleged] y recéi.ved in the accident iﬁ coritrox‘/-e_'rsy“' '
herein. Please fﬁrnish counsel for defendant with copies of repdrts from said

"~ |physicians. -

-26-



Iv.
Please itemize all raedlcal expenses 1ncurt*ed by or on behalfbof plamtlff
for d1agnos1s and treatment of said 1n3ur1es |
| V.
resulted from said accident and for which recoxtery-is sbught in this actioa .
VI.
Please seasonably amend or supplement any answer to the forego:mg
Interrogal:omes which becomes inaccurate or 1ncomp1ete between the. tlme of
such answer ‘and the conclusion of this case by settlernent or ﬁnal adJudlcatmn.

JOHN E. SNEED, Adm1n1strator of the Estate
of CAROL .:D.. SNEED, Deceased :

BY COUN SEL

-27-

Please 1tem1ze any add1t10na1 Spemal damages whxch are clalmed to have o




e \:\\ \ﬁ\\ e ‘
LESLIEM MULLINS = '
MULLINS, WINSTON & ROBERSON
THE LAW BUILDING

NORTON, VIRGINIA ' ' : | o

CERTIFICATE

I hereby certify that I have served a true copy of the foregoing pleadi_ng |

by mailing the same to Cline, McAfee, Adkins & Gillenwater, Ndrton Virginia,

(.

il counsel of record for the plaintiff, ohtl'\)is\th [ & day of May, 1974.

\AéﬁwaQiK&\Ls

LESLIE M. MULLIN
COUNSEL

-28=



JOHN E. SNEED, Administrator of the

NS
nis
1o
i

VIRGINIA: IN THE CIRCUIT COURT FOR WISE COUNTY

JENNIFER SNEED, an infant, who sues by
her next friend, LONNIE SNEED,

v, | FINA L ORDER

PLAINTIFF

JOHN E, SNEED, Administrator of the
Estate of Carol D, Sneed, Deceased,

DA VID SNEED, an infant, who sues by his
next friend, LLONNIE SNEED,

V. FINAL ORDER

- DEFENDANT

PLAINTIFF

Estate of Carol D. Sneed, Deceased,

- On the 15th day of Dxember, 1975 came the Plaintiff Jennifer Sneed, . |
an infant, who sues by her grandfather and next friend,A Lonnie Sneéd
person, and came Lonnie Sneed, next friend, in. person and éame David

Sneed, an infant, who sues by his grandfather and next friend, -Lonﬁie

-29-

'DEFENDANT

, in




- Sneed, in person and by his next friend, and came their counsel, and came

John E. Sneed, Administrator of the Estate of Carol D. Sneed, Deceased,
and upon motion of the Plaintiffs and by agreement of the'_De-fendant, the

case of:Jennifer_Sneed, an infant who sues by her grandf_at_he.r_ and next

. friend, Lohnie Sneed vs. John E, Sneed, Administ‘rator 'o_f the- Estat'e of

Carol D. Sneed, Deceased, and the case of Navid Sneed, an ‘-irifant \{(ho sues. 4
by his grandfather and next friend, Lonnie Sneed v. John E. Sneed, Ad-
ministrator of the Estate of Carol D, Sneed,_ deceased, was consolidated

and issue was joined on the plaintiffs’ Motion for Jud'gm_én_t' and the Defendants

Grounds of Defense and a panel of thirteen jurors were selected and duly

-30-



.

sworn and found free from exception and the Plaintiff struck three"'and the
{IDefendant struck three and there remained a jury of.seven, who were dul).r
sworn to well and truly try the issues joined 1n. the consohdated cases of
Jennifer Sneed, an infant who sues by her grandfathe_r‘and ne;ct friend, Lonnie

Sneed v, John E. Sneed, Administrator of the Estate of Caro‘l'_D-. Sneed,

deceased, and the case of David Sneed, an infant who sues byvhié grandfather
Eand next friend, Lonnie Sneed v. John E. Sneed Administator of the Estate of
Al ' '

§Carol D. Sneed, Deceased; and opening staternents were ma.de en. behalf of
the p1a1nt1ffs and on behalf of the defendant and evidence was offered on behah
_ iof the P1a1nt1ffs and it was further stlpulated that any claim of the father for L

1medu:al expenses for the two infants would be submltted to the JLII’Y m this

icas e and the part1es retlred to chambers and out of the presence of the jury,

N
o

and the defendant moved the court to strike the plamtlffs evxdence in each of

j:he two cases as consolidated for reasons assigned in the record and argument.

%

-31-.



Ewas heard on behalf of counsel for the defendant and cou.ns‘el for the plaintiffs

:’and the Court overruled the defendant's motinn, and the parties returned to
1 . ) g

fopen Court and the Court instructed the jury and told the jury to retire and to
H ..

!:find a verdict, and the jury did retire and after some time did return and the
i .

Court inquired of the jury if they had reached a verdict in each of the two case

i
H
]

zand the jurors answered in the affirmative. The verdict in the case of Davici
fE Sneed v. John E. Sneed, Administrator, ”W‘,e, éhe jury, on the issue jpined
éfind in favor of the plé.intiff, David~Sneed', a.nd fix his dér’nages at $ZO,:060-.
Signed: A. W. Addington, Foreman." |

And the verdict of thé jury in the case Of Jennifer Sneéd V. J_o'ﬁn E. Sne
{Administrator, '"We, the jury, on the issue joined find in.favo.t of the plaintiff,
Jennifer Sneed, and fix her damages at $45, OOO.A Sighed: A. W, ;l&dding-ton,

Foreman. "

Whereupon, counsel for the Dcfendant moved the. Court to set aside the

werdict of the jury and assign grounds in writing and the Court granted the

"337_



Motion, and permitted the defendant to file his grounds in

writing within twenty-one days and the defendant moved the

Court to set aside the verdict of the jury and a331gned hls

{

fgrounds in writing and the Court heard argument of counsel

l .

for the Plaintiffs and counsel for‘the Defendant and the
Court was of the opinion that the verdlct of the Jury should
+be set aside as not supported by the evidence and belng
gcontrary to the evidence, and the Court announﬂed its 1ntent10n
to set a51de the verdict of the jury and the plalntlff filed

a Motion for a new trial on after- discovered ev1dence and

filed the Affidavit of Lurlie F. Sturgrll in support of the
Motion, and the defendant filed the Counter Affldavit of'
Lurlle F. Sturgill and Wllllam E. Bradshaw in oppos1tlon to

the Motlon and the Court heard argument on the Motion and d,
being of the opinion that the Affidavit for a neW'trlal on

the grounds of after-discovered evidence should be denied

because the witness was known to the plaintiff and her

evidence could have been utilized by the-exercise of due

-33-




diligence, and the Court being of the further opinion that
the two Affidavits of Lurlie F. Sturgill would not be sufficient

grounds otherwise for a new trial, and the Court being of

_4the'opinion that the verdicflof the jury should be set aside

as not supportéd by the evidence and being contrary to the:‘
evidence, the Court doth set aside the verdict of the jury

aﬁd ADJUDGE and ORDER that in the case of David Sneed, an |
infant, who sues by his grandfather and next friend, Lonnie
Sneed, v. John E. Sneed, Administrator of the Estafe of

Carol D. Sneed, that the plaintiff recover ndthing'and that
jUdgment be entéréd for the defendant and that the defendant

recover his costs in this behalf expended, and in the case

‘of Jennifer Sneed, an infant, who sues by her grandfather

and next friend, Lonnie Sneed, v. John E. Sneed, Administrator

of the Estate of Carol D. Sneed, deceased, that the plaintiff

recover nothing and that judgment be rendered for the defendanﬁ,.

-34-



John E. Sneed, Administrator of the Estate of Carol D.
Sneed; deceased, and that he recovet his costs in this
behalf expended.

To the action of the Court in setting asidedthehverdict
of the Jury and renderlng Judgment for the defendant in each
of the two cases, the plaintiffs, by counsel,; duly excepted

The plalntlffs in each of the two cases indicated thelr
intention to petition the Supreme Court of Vlrglnla for an
appeal and supersedeas execution of said Judgment is suspended.
for a perlod of four months thereafter or until said appeal
is disposed of by said Supreme Court prov1ded the plalntlffs
or someone in their behalf executes suspending bond in the
penalty of $500 condltloned as the law directs within
fifteen days hereof, and thereafter take such steps as
;equlred by law to ‘Present such petition for appeal

And it further appearlng to the Court that the tranecript :

- -35-




i
|

| 6f the evidence in this case has been filed,

it is ORDERED

! . .
i and DIRECTED that it become a part of the record in this

case and that the two Affidavits of Lurlie F. Sturgill and

the Affidavit of William E. Bradshaw be made a part of the

record in this case.

ENTER this ijJlsday of February, 1977.

s/ ﬁ//?/a‘imw Qo

JUDGE

SEEN:

(riis. 7 ﬂ/l//
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i%g%féyNgEL FOR PLAINTIFFQ
| dkksk\ ¥¥\r2\§(LC(\tbv

OF COUNSEL FOR DEFENDANT
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VIRGINIA: |
I8 THE CIRCUIT COURT FOR WISE COUMTY

JENNIFER SNEED, an infant, who sues ' o
by her next friend, lLonnie Sneed : PLATIHTIFY

VS:  FOTICE OF APPFAL ASD ASSIGNMENTSOP ERROR
JOHN E. SHEED, Administrator of the  DEFEFDANT

Estate of Carol D. Sneed, Deceasad

DAVID SYEED, an 4infant, who sues _ .
by his next friend, Lonnie Sneed . - PLAIRTIFF

VS BOTICE OF APPFEAL AND ASSICNMENTSOF ERROR

JOHR E, SHEED, Adwministrator of the .
Estate of Carol D. Sneed, Daceased DEPENDANT

T0 THE CLERX OF TRE CIRCUIT COURT OF WISE COUNTY, VIRGINIA:

Counsel for Jomnifer Sneed, am tnfant, who sues by her |
next friend, Lonnie Sneed, and David Sneed, an infant, who suss
by his next friend, Lonnie Sneed, the Plaintiffs in the sbove-~
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astylad casea in tha Cireuit Court pf Hse County, Virginia,
hereby give notice of appeal from the Ordar to be enterad in the
above cases, which were tried on Deeambai 13, 1975, and zata
forth the following Assignments of Ervor:
: I.. _ o
The Court erred in serting aside the jury verdicts in
favor of the Plaintiffs and in finding in favor of the Defendant,
11, - |
The Conrt erred iﬁ petting aside :he_jgzy‘vardicts and
finding in faver of the Defendant in eacﬁ of the two afore-
nentioned cases aﬁd ruling that the Plaintiffe did not establish

a prima facie cass of negligence of the Defendant’s decedent.

-38-~



Tha transcript of_thahevidenca and incidenta of the trial has
previously been filed and made a part of the racord.

JENNIPER SHEED, an infant, ete.
DAVID SHZED, sn infant, ete.

~BY COUNSEL-

CLIRRE, McAFEZ, ADKINS & GILLBNH%&ZR
Atcernoya at Luv

Professional Arts Building

Horton, Virginia 24273

BY /el Carl B. Haifee
. COUNEEY, FOR PLAINTIFFE

-

CERTIFICATE OF SERVICE

I, CARL E. McAFEE, counsel for the Plaintiffs. do horeby
cexrtify that 1 have on the wliw*ﬁay of February, 1977, mefled a 1
true copy of the foregoing Notice of Appeal and Assignments af_. 
‘Error to Laslia M. Mullins, Nortom, varginia..couasil of record A:
* for the Bﬁfendan:; |

Jaf Caxrl ¥. YeAfan
_ COUNSEL

LY
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PHR. McATEL

TROCPER J.

sworn, tes

:  Call Trooper Buchanan.
5. DUCHANAN, a witness of lawful age, after being duly
tified as follows:

DIRECT EXAMINATION BY MR. McAFER:

by the Department of State Police?

Q. What part of the county do you generally cover?

All of ir?

Q. Would you state your full name, please.

A. J. B, Buchanan. |

Q. And youf occupation, sir;

A. I'm employed by the Sfate Police of Virginia.

Q. And, Trooper, how long have you been employed by the

A. Two years and two months.
{4+ And are you performing your duties in Wise County?

A. Yes, sir, I am.

e Yes, sir.

do 1T will ask you if you on Thursday, January 17, 1974,

m
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Treoover J. B. Duchanan - DE

were working in the lower end of the county at that fime or were
you called to go down there?
~A. I was called to go to that end of the COUWCY.‘

Q. And approximately what time did you receive the
call, if you know or if you remember?

A, Approximately 2:30 P, M. _

Q. All right. And where were you called to 30 §97.:%.

A. I was called to go south of Big Stong Gaﬁ.dn U. S.
23. o t

Q. And when you arrived thefe'was the vehicle involved
.still thervre? | ” . |
| A. Yes, sir, it was.
f Q. Troqper, exactly where was this wreck and whére did
it occur? |

A. It occurred approximately five-tenths of a mile

South of Big Stone Gap on U, S. Route 23, and it occurred approxi-‘

mately 111 feet south of State Route 615 at the intersection of
; Q. VWhat was the road alignmentxwhere the wreck occurred? =~
i A. The road alignment at this Iocatioﬁ_was grade and
curve.

Q. And the direction in which the vehicle had been
traveling was which directlon?

A. It was going north;

Q. Would that be from .the Gate City road towards Big"

{ -41-
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Trooner J. B. Sucnanwn - DE

A, Yes, sir. '
Q. ‘hat type of surface conditions did you find?
Dry? Wet? B
A. The condition was dry at ﬁhat time.
Q. Were there any defects in the road?
A. The road at this location is a little bumpy and the

shouldnr is a little rough there.

Q. How about the traffic controls? Were there aﬁy
traffic controls?

A. The road was marked for no passing.

Q. Was it ia open éountry? ' S

A, Yes, sir, it was; |

Q. Was it daytime or nighttime?

A. It was'daytime.

. What were the weather conditions?

. It was clear.

Q
A | .
Q. And whét type of surface did you havé.thére?
A. Thé surface was blacktop.

Q

. Trooper, just tell what position you -~ first of all.
vaat type of vehicle did you find when you arrived there?

A. 1972 Plymouth Station Wagon,

Q. All rioht, sir, And did you determine'thé ownership'

o} R tHe vohxcle’

Ae Yes, sir, T did.

49
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Jito its wneels to extract the victim.

Lo turn it off of its side or push it off of its side back on

T surface of the road with respect to markings, debris_and so forth?

I

I traveling north and hef right wheels dropped off the paVed portion

e

-8-
Trooper J. B. Buchenan ~ DE

Q. Who was the registered 6wﬁer?
A. John E. Sneed.
Q. What was the speed llmit in thls area?
A, Fifty=-five,
Q. What damage did you find to the vehicle? Not in
dollars and cents, but with respect to the vehicle itself.
A. The vehicle, the damage sustained to it was both
the sides and the top. It was a total loss. |
Q. VWhat position did you find the vehicle in?
A. The vehicle, as I recall when I arrived at - the »
scene, was setting on its wheels. . - - B
Q. Had it been moved? |

A. People who were at the scene advised me they had

Q. Now, lrooper, did you make any 1nvestigation of the

A. Yes, sir.
Q. What did you determine from your inspection of the
shoulder as well as the surface of the road7 '

- A. My investigation revealed that Mrs.'Sneed was

when Mrs. Sneed cut back to the hardtOp,'she overcorrected, swerved
to’ tne leit of the centerline and swerved back to the right, over
the emoannment where she crashed.

'-43-
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Trooper J. B. Buchanan - DE

Trooper, what was the ~- was this a cloudy day?

I don't recall whether it was cloudy. It was clear

Was there anything to obstruct Vlsibillty of Mrs.

Sneed in the cirection in which she was traveling?

Not that I could determine. |
What was the distance from the time the wheels

dropped off on the right to where the vehicle first went over

the embankment?

A.

Q.
A.

it went over

Q.

Approximately 210 feet,

How far did the vehicle travel after.that? .
Apprbximately ninety~six feet from the point where
the embankment to the location where it came to test;
Is there a maximum safe speed sign posted down thera1

Yes, sir, there is.

-And what does the maximum safe speed sign say?

I don't know.

Did you look at your notes there?
When we put these notes down, we have to use our own|

put what we would determine the maximum safe speed

C. K. Trooper, did you take some photographs?
Yea, sxr, I dld
Do you hava thom in your possession?

Yes, sir.
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Trooper J. B. Buchanan = D&

Q. ‘And were they taken by yoﬁ? i

A.  All but one,

Q. Well, the cne that you have, doeé it portray'ﬁhe
vehicle as you saw it when you arrived?

A, Yes; sir, it do=s. | _
MR. McAFES: Mr. Mullins, you have seen these,'haven't.ybu?
MR. MULLING: Yes, sir. v
MR. McAFEE: Your Honor, we would like to have these marked as
Plaintiff's Exhibits 1 through 41. | |
THE COURT: All right.

(The photographs were marked by the reporter.)

MR. McAFEE: Your Honor, at this time if there are no objections o

we would like to move for the introduction 1nto evidence of
Plaintiff's Exhibits 1 through 41,
THE COURT: All right, they will be admitted. |

Q. Trooper, could you come up just a moment, please.
(The witness went befora the jury rail. ) I show you Plaintiff'
Exhibit 2, and could you tell us on Plaintiff's Exhiblt 2 what
this picture shows, Trooper. ‘ _

A, 0. K. This is looking in a northward direction in
the same direction that the vehicle was traveling. In other
words, the corporate limits of Big Stone are just over the hill
here. This is the edge of the roadvay where the victim's car
dropgod the wheels dropped off the righthand side. |

Q. Trooper, what would you estimate that dropoff to be?
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Trooper J. B. Buchanan - DE

A. ;I would say at least four inches. |

Q. ALl right, sir. &And is that dropofs fairly well
continuous as you approach this curve? In other words, does it
vaiy from place to_place?

A. Yes, sir, it does.

Q- 0. K., sir. Does this pi;ture'show the aréa.wherei_

you found any tracks on the shoulder of the road?  h

A. Tﬁey are not visible in the photograph.

Q. But did you see them?

A. Yes, sir, I did.

G. 0. K. And which way did thpy go after they -- Oon
the sheoulder of the voad?

A, They dropped off the shoulder, then they swnrved to

the left, across the centerline.

Q. All right, sir. I show you now Plaintiff's Exhibit

3 and ask you what this shows.

A. This shows, if you look very close, an impression
left by the v1ctim s tires. There is a black'mark that goes
sllghtly across the centerlina. then it goes back to the right
over towards ‘the point wHere it went over the embankment.

Q. 0. K., sir. Now, Plaintiff's Exhibit 4, could you
tell where that was taken from?
| A. This was taken back further from the ~= I think
No. 1 over there. The ere used to be some sort of driveway that

led off to the right down through there. This was taken just
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baek further south from where No. 1 was taken from}over there.
Q. All right, sir. And does this show the road as

YMrs. Snead would be approacning it from the Gate City side?

- A, Yes.

 Q. Does it also show the dropoff on the shoulder?
A. Yes, sir. ' - e ;
Q. Approximately how many feet would thisg drop on the
;'right be, Trooper, down through there? All the way or just part| -
5 of the way? what I'm talklng aoout is the dropoff on the right

side.
A.  On the right side how many feet?
Q. Yeah? _ ,
AT don't understand, - ™M
G. In other words, how many feet ig there a dropoff
through there? 1Is it - _just a foot or two?

S——

A. No, there's -

Q. Several feet?

A. It's several feet, I would say about thirt to
_ 3 A\

—

forty vards. ‘

Q. ©C. K., sir. 1Is thig shculder of the road visible
from the direction in whlch Mrs. Sneed was traveling?

A. Yes, sir, 1L_1s.

Q. Trooper, Qould you tell us what -Photograph No. 12
shows. now? .

A. 0.

~

This photograph was taken primarily to show
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that it happenad near the intersection éf State Roﬁte_615 andv
I was standing back north of the scene, and I'm lobking toward
Gate City, and the accident occurred started occurring up in
here just as the road comes into sight and it ended approximate~
ly this location here and went over the embankment. S
Q. I believé this is taken from the opposite direction
or No. 12 was taken from the opposite'directibn, as well as 7
here, which Mrs. Sneed was traveling, is thet right?

A, That's correct.

Q. 0. %X., sir, And I believe Photograph 7 again was
just taken for the purposes of establishing the scene of the

wraeck, is that corfect?

A, That's correct, sir.

(¢. Thotograph 37 iz taken at the intersection?

A. Correct, sir.

Q. Trooper, I show you Photograph 38 and ask you if

you can see the tire marks or tracks of a tire in that picture. [

PV can see tire marks. However, these were probablyl
not the same ones. The marks that I observed that day, anytime
a vehicle is traveling any speed, or I wouldn't say over the
speed limit, but normal speed, if the tire hits the gravel or
dirt, whatever, ﬁsuallv it doesn't leave a tread mark. However,
you can dist1n”ﬂiBﬂ where the tire traveled from.

Q. 0. K., the marks you see there were not from the

Snzed vehicle?

~-48~
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That's right.

~ And again 39,

This is fairly close look at the edge of the réédway

0. K., sir, Then 40 again shows just the scene,

is that correct?

side of the
.

you if this
A.

center lane

Q.

road,

A. That's correct. . This was taken from the opposite

Allvright, 1 show you now Photograph No. 1 and ask

photograph shows the slew marks or skid marks.

Yes, éir. it does. It's the mark leading from the

proceeding toward the righthand side of the road.

Trooper, 1 believe a series of picturQQAWere-taken"~

of the wvehicle iﬁvolVed, I believe, were there mnot?

A.

Q.

Yes, sir.

I'11 just show you Photograph 32 and ask you if -

that shows the vehicle involwved.

Q.
A,

MR. McAFEE: Your Homor, I don't think that it will be,ﬁecessarff

Yes, sir, it does.

I believe that was taken at the Legg Ford Sales?
That's correct. | _ -

‘Which was located close.bysat that time?

Yes, sir.

to go through each one of the pictures of the vehicle here.

just show the jury for their own edification here.

I'11

Q. Trooper, also I believe there is a Photograph 41.

-49-
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This was not taken by you, was it?
A. HNo. It was taken by Mr, Sonny Young.
Q. I'll ask you if this was the positlon of the

~vehicle when you arrived out there?

A. Yes, sir, it was. _
Q. And were you advised that it had beenvturnéd o#er~ ’
frem its top? |
| A. Yes, sif. Not from its top, from its side.

Q. "Trooper, another series of pictures I believe were

taken of the embankment in the area where the vehicle actualky

ended up. Is that correct?
A. That's correct.
Q. Trooper, may I ask you was this a rather steep
embankment that this vehicle went down?.
' A. Yes, sir, it was. |

Q. And I'll show you Photograph No. 9 and ask you if

~ this is the general area where the vehicle ended up?

A. That's correct. It ended up right near the rock
wall, |

LY

Q. 0. K, Have a seat now, Trooper, if you wish.
(Witness returned to witness stand.) Trooper, was this area;
I mean the direction in which Mrs. Sneed was traveling, was it
level or downgrade? | |

A. It was downgrade.,

Q. And would it be a curve to her left?
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A. Yes, sir.

Q. And did her vehicle go off on the righthand side
of the road? B '

A, That's correct.

Q. And did I ask you whether or not the area in whieh
this wreck occurred had any markingson the highway? I beliGVe .

I did, didn't I?

A. Yes, sir.

Q. What type of markings on the highway?

A. They were marked for no passing.

Q. I ask you if there was a rock wall to the right
in the direction in which Mrs. Sneed was traveling?

A. Ygs, after you go over the embankment. yes, sir. _

Q. And I believe that you said it was daylight? It
was 2'00 in the afternoon, I believe?

A, Yes, sir.

Q. Were you able to determine from your iuvestigation-

if there were other vehicles involved?

A. My investigation revealed that thera were no other
vehicles involved to my knowledge. _

Q. 0. K. That's all, Trooper, while you re Iooking
there, was tne damage tc this automobile extensive throughout?

A. Yes, sir, it was._

CRUSS EXAMINATION BY MR. MULLINS:

Q. Let me just ask you one question, Trooper Buchanan,

-51- .
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abou£ this Fhotograph No. 2. 1If I understood you -~ whera did

these marks first start with reference to this photograph here?

f A. You mean where it dropped off the rlghthand shouldem
: ' Q. Yes, sir,

‘A. I can't tell exactly where it started, probably due

. Lo poor photography. You cammot see on this, or I don't think~
you can dlstlnguish where it went off,

Q. Is tnis the general vicinity?
f A. Yes, sir, it is,

Q. At this place how far was the dropoff there, would

you say?

A. I would say at least four inches,

! Q. All right, I believe you indicated to the best of
f
your knowledge there was no other vehicle involved?

A. Right, sir.

Q. Also you found nothing in the car or otherwise to

* indicate that Mes. Sneed was drinking intoxicants in ény way,

did you? _
! A. No, I didn't.
| - | ‘

Q. And did you find any other reason that the car went

off the road other than that the road had this dropoff at this
place? o

i A I'could find no other reason,

And do you know of. any defects in Mrs. Sneed that
L yeu havtfnot aentioned in her body?

I

|

|

!i - .52
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A, .No, sir,
Qs Any reason other thaan what you have st&ted here aéi‘ '
to why thig accidentvhappened? Do you have any rehsoﬁ whY'it : *;
happened? - » el
A. No, sir, _ _ :
'VQ; Or how it happened other than what you have testi-

"fied here based on the marks?

A. VWo, sir.
MR. MULLINS. That's a]l.
RFDIREFT BY MQ. McATER:

Q. Trooper, is the righthaud side of the road marked

with a white line?

A. Yes, str, it is. |

Q. And this drop that you'ze talking about and shown
in these picturea 1s not any hole in the traveled portion of thé
road, is it, on the asphalt? | ‘} |

A, The white line, I believe that the pictures
indicate that the white line was partially broken off down
through there in places.

Q. My question 1s, on tne lane of travel there, there
was no holes in the road, were there?

A. Nome that I remember. ,
Q. All right, sir. And also what would be the width

| of the road over there?

A, The width of thu_"oad at that location was nineteen
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feet ﬁen inches.

Q.' Then you would have say roughly nine feat on_each_
side of the highway there, traveled portion?

A, Yes, sir.

Q. Almost ten? What would be the approximate width"r

. of that Plymouth station wagon? Average car, wasn't it?

A, About five feet 1 would say.
Q. 0. K. '

A. Maybe a little more.

Q. O. K. That's all, Trooper.
RECROSS BY MR, MULLINS:

Q. Trooper, was that highway at the place where this
five inch dropoff approximately was you're télking about, was it
also bumpy? | | -

A. Yes; sir.
R. MULLINS: I believe that's all,
REDIRECT BY MR, McAFEE:

Q. Trooper, one qﬁestion.. Do you have an estimate or
opinion as to the maximum safe speed through there? |
MR. MULLINS: Well, I object to that, sir. That's asking for an

opinion and is clearly erroneous.

THE COURT: Objection.sustainéd,

MR. McAFEE: Your Honor, he wbrked all night and has to wofk

/

tonight. Can we excuse him?

MR. MGLLINS;,'I have no objectioﬁ. I1f we have to call him we -
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can get in touch with him.

THE COURT: All right.
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CLOWER LDWARD MALOY, JR., after baing duly sworn, testified as

follows:

DIRECT EXAMINATION BY MR. GILLENWATZR:

~

Q. State your full name, please, sir.

Ao My full name is Clower Edward Maloy, Jr.

Q. What is your age, Mr. Maloy?

A+ I'm thirty-five, sir.

‘Q; What is your present address?

A. Route 2, Box 275, Stockbridge, Georgia;' \

G. On February 1, 1974, I believe at our request you
came to Wise County, Virginia, to examine a vehicle and the
scene of a wreck that occurred there on January 17, is that
correct? o

A. That is correct, ves.

Qs At that time, Mr. Maloy, who were yoﬁ associated |
with or an employee of? -

A. I was associated with the firm of Dale Medsker

Assoclates, which was a safety engineering firm out of Atlanty

i Georgia,

Q. And did you'work with that firm in connection with

| what?

A. My main work or line of work with that firm was in
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i mechanical failure analysis. In other words, I would go out and
| examine cars and trucks that yere involved in accldents to
| determine if there had been a mechanical failure with the vehicle

Q. All right, sir. I believe that since that time-Mr.
Medsker has died and his firm has dissolved and does not exist,_-
is that correct?

A. That is correct, sir.

Q. And so therefore you are in another location. What
are you presently doing?

‘A. At the present time I'm working as an automobile
| mechanic with the firm of Forest Park Auto Service in Forest
’ ;vPark Georgia. and I specialize and do strictly front end repairL
I and suspension repalrs and alignment and a little bit of brake |
work at this place.

Q. ALl righe, sir. Now, Mr. Maloy, I don't guess there
is a college of automobiie mechanics, is there, where you get
i degrees? . |
‘A. There are technical schools, A
Q. All right, Briefly tell the Court and the gentlemen:
5 of the jury specialized training that you have had in the area of
i automotives and particularly mechanics and machanical engineering
? and so forth, | | |
i A.  All right, starting after I got out of high school
fjin 1956, I started to work for a local garage in Metro Atlanta

% as a mechanic’s helper. I later entered the U, S. Army, and .
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during the time I waé in there I workeé also as a mechanic.
After leaving the service 1 stayed in the mechanical fleld
working for dealerships and garages primarily until 1965,
when I got married. During that time I attended the Chrysler |
Training Center in Atlanta., I also attended the General Motors
Training Center in Atlanta and of course picked up quite'a*bit'”
of working knowledge in actual on the job mechanics at the
different pléces that I worked. in 1965 1 basically got out
of auto mechanics and didn't re-enter it until, start making
my living at it again until about 1970. At that time I had
gone to work with Dale Meds:~y and Associates, and I had entered
their firm because of the patent application I had on a safety
item for trucks, over=-the-road trucks. _
| Q. I believe that during that period before you went

back in it you were driving a tractor=trailer rig, is that right

A. Yes, sir, I was.

Q. And have you had any specialized ttaxning ,
spec1f1ca11y on front ends and wheel alignment and so forth?

A. - Yes, sir. After going to qork with Dale Medsker
and Associates I went with them fulltime at first, and when I
found there was not a sufficient amount of work to keep me busy

fulltime in that area, I became the manager of an auto repair

vshop in Atlanta. This shop was not only for auto repair, but

for automotive diaghostic work. It was equipped with dynamometer
and stuf; of thig type. And I attended the Bear Mamufacturing

-58~




(%

[>8

1!

i .

1 . “

i R . _i_
e e '

~23-
Clower Edward Maloy, Jr. -~ DE

School up in Rock Island, Illinoié,-which is thé'largest
specialized front end repair and aligment framestraightening
school of its type in the country, and in attending up there}I
attended all the classes that they had on front suspension. fear
suspension, frames, steering, alignment and even some classes

on othar stuff not relating to steering, such as brakes and
automotive diagnostics, ,

Q. All right, sir. When you came down here on February“
the first I believe you visited the scene and made photographs |
and were shown where this wreck had occurred?

A, Yes, sir.

Q. - And I believe you wete taken to where the autoﬁbbilﬁ .
was stored.

A. Yes, sir.

Q. And you examined that automobile?

A. Yes, sir, I did. P

Q. For what purpose did you examine that automobile?

A. To determine if there was mechanical, basically
mechanical steering faildre, but any poasibility of any other
failure that could be related to the accident also.

Q- In other words, you inspected that car and examined
it for all failures, defects?

A. Yes, sir, with the main stress on steering, sir,

' Q. All right, sir. Would you give us fairly briefly
but enough that the jury could be satisfied, as to what you found
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| that iet you come to this conclusion that there were no defects.

First of all, would you go in the area of the steering and what

you discovered.

A. All right, sir. Of course, I examined the car over-

"all, appearance, damage, stuff of this type. I examingd.thé tire

found to be all inflated. I found all of them to have Sufficiene
tread dépth to be in acceptable condition. I examined the froné
suspension. I found all the components in the front suspension
to be intact and in working order. I examined the steering‘
apparatus of the car, and with the exception of the intermediate
steering shaft or Ehe lower stearing shaft, I found all the other
components to be in acceptable condition, with the exception of

some minor crash damage. The lower section of the steering

shaft, which connects the upper steering shaft to the steefing

gear, 1 found to be pulled loose at its lower pivot or connection
point which is the bellshaped slip coupling, and this disengage-
ment there was of a nature that had to occur only in an impact
and could not havé}occurred pfior to impact.

Q. Let ﬁé pﬁt in right now som@thing I know I haven't
asked you. What cér did you examine, what make and so forth?

A, All right. It was a 1972 Plyméutﬁ Station Wagon
Serial Wo. PM46K2D181279. It was a four-door and green in color.

Q. And do.you know where it was located at the time?

A. I beli;ve the area that it was located in was the

shop area of the Ford dealer.
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Q. Could it habe been'Legg Férd at Big Stone?

vA. Yes, sir.

Q. Now, you mentioned thig 1ntermediate and lower
steering shaft coupling. You said that it could not have come |
loose, but that it was done on impact., Would you describefwhy 1
that is so. | o
| A. The slip coupling is made to give a certain amount
; within itself, to take the normal flexing between the frame. and .” 
| the car body, which are mounted together in such a way that there|
is actually a little bit of movement in them as they go down the
road, and they hit bumps. And this coupling isg ‘made to absorb
this amount of movement and still remain intact, Now, there is
no way that in normal ‘movement that the frame and body could
separate enough to pull this coupling apart. It would take a
great azmount of stress against one of the members, one of these
two members, either the body or the frame, in order to separate
the two to a degree that it would pull the sueering linkage apart}

Q. VWhen you say a great amount of stress, what do you-
i mean? | . | -

A, I mean like a heavy impact.

Q. Did you observe any damage to the vehicle that would|
indicate such impact? V |
'j‘MR. MULLINS: Well I object to that as being leading and suggest
. ive and asks for a conclusion and oplnion.

Qe Let me.rephrgse.lt. VWhat did you observe about the
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vehicle that would have had any connectian with this steering
shaft that you have just described? '

A. The body, the front portion of the body of the car «
I'm talking about»the‘fire wall =« this is the portion in fromt
of the driver that the dash is mounted to, between‘ﬁf this ig
the portion between the driver and the motor area of the car, .
had sustained heavy impact damage. It was distortéd, bent, it
was out of shape and had received tremendous pPressure againét iﬁ.
Also the front of the car showed signs of heavy stress, the grill
area; this stress was.probably initially initiated from the
bottom and then later pressure from the tOp or the upper portion
of the grill; and there were indications that the frame, front |
portion of the frame from approximately the fire wall area had
been put in excessive stress and had given at some point.

Q. Did you further inspect the car for other dafects,
such as you mentioned the tires and so forth, did you check the
brakes, the wheels?

A. Yes, sir. T found the master cylinder to be full
of fluid; I found no indications of wheel cylinder or caliber
leaks, there was no leaks I could find any indication of anywhere
in the hydraulic system, and I found them to be in a working or
a semiworking order considering the amount of collision damage
to the vehicle,

Q. State'whether-or Tiot you found any defect there.

A. No, sir, I did no;.find any defects in this car
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| exceptlon of course of the crash damage that occurred to the car.

| couldn’t find them?

-27~
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whatsoever. _
Q. Of a mechanical nature?
A, Mechanical defects that could be ~~ with the

There was no prior mechanical defects that 1 could find any
evidence of. _ |
MR, GILLENWATER: You may ask.

CROSS EXAMINATICN BY MR, MULLINS:

Q. In other words, if there was any pfibr'ones,'you '

A. I couldn’t find them or any evidence to indicate

vv was it not?

. such, sir,

i Q. Well, the car was obviously pretty badly banged up,

A. Yes, sir. Of course the majority of the damage was

" sheet metal, frame damage, metal work mostly.

ti MR, MULLINS: That s all. ) . S LL

| MR, GILLENWATER: Thank you, Mr. Maloy. : 6— e
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DAVID SiZ75D, after being duly sworm, testified as follows:

A . -
DIPECT TNAMINATION RY MR. McAFEE:

Q. I believe your name is David Sneed, is that right?
A, Yes. |

Q. How old are you, David?

4. Nine.

C. Do you remember_when’the car wreck happened?

A, No, not much.
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| _ 2
| Q. Were you in the car that day?
! A, Yesah,

J

!

Q. Where were yoﬁ sitting?

A. 1In the front seat,.

Q. Did your mother say anything before the wréék

‘happened?

A. Yeah. ‘'Hang on."

- Do what, son?

"Hang on." That's all she said.

- - No. _
Is that all you remember about it?
. Yes; |
I Q. Is that all?
(Witness nodded his head affirmatively.)
MR. McAFEE: 0. K. That's all.
“ CROSS EXAMINATION BY MR. MULLINS:
i

| G. Dévid, do you remember testifying down at My,
| McAfee's office? |

Y LY

A. Yeah.

| asked you this question: "Well, can you tell us anything about

|
| ,

Q
A
i Q. "Hang on"? Did you see where the car went afterward
| A
Q
A

Q. I'll ask you at that time if we asked you about it,

this accident you were involved in?" You said, answer, "I don't
know,!" Question: "Do you remember anything about it?" 'Answer:

"I know that she was turning this steering wheel and it wouldn't

f*
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turn or nothing and it just went like that and it wouldn't turn.”
Do you remember that? ’
A. Yeah, I remember it..
QQ Well, do you remember the fact that youf mother
was trying to turn the steering wheel and it'wouldn't ;urq?
A. Yeah. | S
Q. And you told us that before, I balieve, didn't you? 5
(The witness nodded his head affirmatively.) And Question'
"She was turning the stearing wheel and it wouldn't turn?"
and your answer was, ''Yes.” Is that your answer still, that A
your mother wes turning the steering wheel ahd it wouldn't turn?,'
A. Yes, | o
Q. Was there ény other car involved in this'éccidentl
A. No. |
All right. I believe that'é all.

MR. McAFEE: That's all, David. Come around,
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MR. McAFEE: ija want to call Mr. Joha Sneed.
JOHN SNEED, a witness of lawful age, after being duly sworn,
tes*ified as follows:

DIRECT EXAMINATION BY MR. McAFEE:

Q. Mr. Sneed, I believe you're the father of these
two children. |
A. That's correct.

Q. How old was your wife?
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A. Twenty-nine. _ _
Q. And do you know whére your wife was going th#t dayf
A. Yes. ' -

Q. Where was she going?

A. She had been to the orthodonist in Kingsport and

was coming back.

|
i
f

Q. Where were you and your wife from originally?

| '~ A. She was raised in Big Stone Gap, and I was born
and raised there too. |

d Q. Are you famiiiar with the scene where this wreck
happened?’ |

. Yes.

A. Many times.

A

Q. Have you and your wife ever traveled this road before
X . .
Q

. Are you familiar with it?

| A. Yes,
ﬂ Q. Was she familiar with it? .
v A, Yes.

| Q. When you say you traveled itlmany times, was she

born and raised in Big Stone, is that correct? _
A. Yes. . _ - ' -

_53_ o ; | o



CROSS EHAMINATION BY MR. MULLING:

o Q. Mr. Sneed, your wife was killed in this accident,‘

“ | was she not?

P A. Well, she died about three or four hours after.
A iE
“* ' Ve were enroute to Kingsport Hospital when she died.

Q. All richt. Was she a diabetic?
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A. Well, borderline. S |
Q. Borderline? No question about any drinking that
you're aware of? | : " |
A No. She did not drink.
MR. MULLINS: That's all.
- REDIRECT BY HR;‘MCAFEES

Q. How many -= who was the child that wasigbing to the
orthodonist? | ' |

A e DaVid .

Q. How many times did you have to take him over theré?_'
il ; A number of times? | |

i A. Vell, David and Mark both %ad been going. I don't
know just -- they went trlps after that and before, and I don t

really know,

Q. Had you and your wife traveled that section of road

..in say the last year before her death?

A. Oh, yeah. We went to Kingsport. She had two sisters

Q. To your knowledge had there ‘been any appreciable
<0 | change in the road in the last year or year before her. death?
‘E A. Well, they were bullding the new four-lane. _

! ' Q. Yeah, but I'm talking about in the area of vhere

i'thls wreck occurred..
f " A. No. _
MR. McAFEE: That's all.
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. Carol Sneed. Ve have the case of -~ I am citing the case of

IN CHAMBERS:

MR. MULLINS: Please, the Court, the defendant by counsel now
moves the Court to strike the evidencé of the Plaintiffs because
there has been no showing of any negligence that would prndlcate

liability upon the defendant, John Sneed, Admlnlstrator for

Hicks vs. Cassidy, 208 Va. 610, 159 SE 2d 527, where this vehicle)
was unexplainedly out of control. If there is any explanation
in this case it's because of the defective condition of the highe

way, which at this place was very rpugh and which broke off,

according to the trooper for four, five or six inches. The sole

survivor that testified, David Sneed, indicated‘and testified
under oath that his mother tried to turn the steering wheel and .

it didn't turn and told him to hang on. And accordiﬁg to the

expert that testified here, he indicated that there was a'dafect
in the lower portion of the steering mechanism, which would be
caused by an impact, and we say that this car dropped off the

_mo]h'a:ﬂy o |
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edge of the road, and that's exactly what hap?ened, that caused
the steering mechanism to become defective. Therefore, this
woman would be ~- there is no evidence that shea knew that the
vehicle was defective bazfore that, and that's the only defe#t.
The defect either happened when she went off the road and over
this edge, or it happened somewhere else when the vehicle wrecked
further on down the rosd. But the fact that the Plaintiff David
Sneed indicated that his mother attempted to steer it and the
vehicle wouldn't steer, which indicated very positively that it

happened at that time when it went off the road the first time.

i And she wouldn't be liable for any defects in the road. Those

are the only logical explanations and that would exonerate her
from anything, but if it don' £, in other words, the evidenca
has got to show how and why the accldent happened, and the only
way it could ba shown was that she had gotten off where the road |

, was defectiva, The white line was partly eroded away, and thera-

after the steering mechanism wouldn't work. Of course, the
ph/sical facts need no support, so I m going to submit this
case to Your Honor, Hicks vs. Cassidy. - ,
THE COURT: Well, she was familiar with the road, and thére is
evidence that the defect was plainly visible. What is your
answer to that?

MR. MULLINS: She was fami 11ar with the road, but I would say
that ‘there is no evidence that she had ever gotten over in this

place before, and no evidence that this was visible on casual
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MR. McAFEE: Your Honor, that's an affirmative defemse too. .
| MR, MULLINS: And there is no evidence of any drinking in_thisf‘"'
case, no evidence of any excessive speed and no evidence as to

what caused her to get over off of this road. She'wés a diabetid,

 borderline. And I might further cite to the Court the case of
| McFadden vs. Garrett, 211 Va. 680, 179 S£ 2d 482. I have got a |

casa here where a car ran off the road, Grasty vs. Tammer, and
that goes on that the most you have in this case‘is_the fact
| that she was familiar with the road and therefore she knew about

this place. That would be just an inference. Théy say an

was thers. It must be founded on szome fact legally proven.

So it's our position in citing the case of Grasty vs. Tanner :
| that you can't prove a case by speculation, inference, and

. negligence is never presumed from the mére happening of an \V/’
g accident. The burden is on the plaintiff to show by a |

preponderance of the evidence that they was negligent by a

the Court is familiar with that hold that the burden is upon

the plaintiff to prove his or her case by a prepondetance of

the evidence and the case cannot be based on speculation,

surmise and conjecture. And I want to cite --

THE COURT: The Grasty case, what was the citation of that?

MR. McAFEE: Gross negligence.
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| MR, MULLINS: That's right.
| MR. McAFEE: That's what that case stands for.

A
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MR. MULLINS: It's a gross negligence case.

MR. McAFEE: Grasty is just an inference on negligence.

MR, MULLINS: Grasty vs. Tanner, that's gross negligencé dase,'
it's 206 Va. 723, 146 SE 2d 252, and that's a gross negligence - |
case, same principles apply. Also the case of Brennan vs.
Kaylor, Administrator, 213 Va. 33, 189 SE 2d 371, I desire to
cite to the Court. In that case they proved that the mechanical
condition of the car was good and he wasn't aware of any defects
in the highway. In this case of course wa can show by the expert
that this car did have a defect in the steering machanism,'plus
the plaintiff indicated that it wouldn’t steer immediately before|
and while the accident was happening. And of course there 1is a
defect in the road in this case. I think that's enough to set
forth our authority. And Spurling vs. Richardson and some other
cases.

MR, McAFEE: Your Honmor, much of what Mr. Mullins says 1s am |
affirmative defense as to whether it should or should not be a
jury question, as I understand his motion now. But the plaintiff]
has proven, No. 1, that this wreck occurred in the middle of the
afternoon at 2:00, clear day, dry road, no obstructions at all,
and that the vehicle involvad went off to the righthand side of
the road off of thelhardtop off of a drop some four to six inches
off of the traveled portion of the highway; and that the vehicle
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then came back upon the highway and cro;sed the centerline and
then drove over into a ravine. WNow, the plaintiff doesn't have
to show that in fact the driver of that vehicle did in fact'know
that the drop was there or did in fact know exactly the terrain,
All we have to establish is that the defendant either knew ot
should have known if there was in fact a defect here. And it
was plain and obvious, and the plaintiff has established, No. 1,

or the decedent driver was not keeping the vehicle under control
at the time. Now, Mr. Mullins is attempting to grasp upon a
statement that Mr. Maloy made that upon his examination that he
found a portion of that steering mechanism dzslodged from above
with such force that it had broken it loose. But he also
demonstrated that this could not occur except in a crash. He
also testified that there was no defect in this automobile prior
to the wreck and that there were no mechanical defacts in the
vehicle at all. And this would have been his burden anyway, to
have established a mechanical defecﬁ with the vhysical facts as
they existed here. Your Honor, there are any number of cases
that say that physical and circumstantial facts are sufficient
to prove a prima facie case here. If Mrs. Sneed had not been
killed in this accident, the most that she could say if she was
here today, that, "Well, I dropped off of the righthand shoulder
of the road for reagons unknown to me why I did it" or that she

was distracted by something. All of these are affirmative
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defenses. The burden is on him to prove all these things. Wa

|
i
!
!

{
i

| made our case out, a prima facie case out, and what he is talking
about are the defenses that are required by the defendant, not us
He is trying to explain the conduct and the traveling of this
automobile by the dropping off on the.righthahd shoulder of the -
road as being the cause of the wreck. That's his burden, not
ours. We just say we have made out a prima facié case and he

can't take our proof here, by the fact that we have gone beyond

i what was expected of us. We didn't have to prove that there was

f no mechanical defect in this automobile. That would have been- .-

; his burden with these facts, assuming his client had lived
through all of this, and assuming all of the conjecture that he

i wants to come forth with and all these hypothesas of wﬁat may

hgve happened. The cold, hard facts that the plaintiff has

roved werz that this vehicle went over on the righthand shoulder
of the road, traveled 210 feet and went over an embankment.

' Now, that, Your Honor, is prima facie negligence in the operation
of the automobile. Then it's his burden to exonerata himself

| by some sudden emergency, by some defect‘in the road that caused
; its I mean the fact that that dropoff was there 1s not in and

of itself an explanation vhy this woman ran over there. If she
was inadvertently looking at something else and let her vehicle
vaer over there, shg is negiigent,vbacause she is not keeping )
i her vehicle under proper control and not kee?ing a proper lookout

or at least it's a question for the jury. And, Your Honorxr, I
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don't know whethar you looked at thesa.photographsior not, but |-

N

the dropping off of this vehicle was on a straight stretch of

Ex

.road and then she hit the curve. And this is evidence in the

| case. We just say we made out a prima facie case, and if he

95

wants to establish that the defect is why she went over there, o

that's hls burden.} And if he wants to show that there was a

~

flaw or defect, mechanical defect, he can do szo.

»

TdE COURT: You have to go further than just showing an accxdent
occurred. Also maybe an accident occurs and someone goes ovar
i the bank or goes over to the left of the road. Is that sufficient? .

You have to still go further and show why, because an aceident

o

?..!

can occur for a number of reasons, one of which may be negligencj;4z

MR, McAFEE: Yes, sir, but I contehd, Your Honor, it's negligence

pos

to drive your wvehicle to the left of the center of the highﬁay,
nd I contend it's negligence to drive your vehicle over a steep
., bank in broad daylight in cpen country. Certainly can Your Honox

|
| say that running that car over the bank was certainly not negli-

b

gence? That's not a prudent driver, to drive a vehicle over an
embankment, I don't think. ‘
THE COURTs Well, why did it go over?

<

2L | MR, McAFEE: Well, Your Honor, it may have gome over for any

number of reasons. The point I am making is that when a driver

of an automobile drives a vehicle over an embankment, it makes

out a prima facle case, there was negligence in the operation of

ST '
“? 1 it, unless they can come forth and say that she had a heart attack,
! .
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she was a diabetic and she passed out, which is not tha case here

Certainly if there was conclusive avidence that this woman had a

heart attack and drove her vehicle over the bank, but that's not

the case here though. That's what I'm saying, we have mada out
a prima facie case, Your Honor, when that vehicle went o&er the
bank. And we went further, and I was anticipating that'they -
would contend that there was some mechanical defect in it.

which it could have been possibly, but that's their burden,
Your Honor. If you had two pecple in there and both had been
killed, as I am sure Mr; tfullins in one of these cases was
talking about, and where there is no evidence whatsoever who |
was driving or how it occurred or anything about, then certainly
that may be one of the cases that he cited, as I remember. That
may be true where you can't establish anything. '>
THE COURT: Apparently she went out of control because she hit
the chug hole, dropped off tha shoulder.

MR. McAFEE: Well, that's accofding to the trooper's investigatif
THE COURT: Well, what caused her to dfop off the shoulder?

MR. McAFEE: Failure to keep a proper lookout.

THE COURT: All right.

MR. McAFEE: In other words, we don't have to show, Your Honor,
under the proof that she did in fact know that chug hole ﬁas
there. All we got to show is that éhe knew or should have known,
if that's their défense to it, but why did she run over there in
the first place? |
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THI CCURT: Does it make out a prima facie case to get off on the

shoulder of the road?
MR. McAFEE: No, sir, I don't think it necessarily makes oné out,

but if you get off on the shoulder of the road under such circum=

{
|

!

| stances, physical circumstances as they eKlSt here that cause you| -
I to g0 over a high embankment, and agailn, Your Honor, there was,

; ,

|

in addition to a dropoff, there was a wall that was within three

foot of this hardtop.

THE COURT: All right.

MR, MULLINS: Your Honor, I believe I gave you the case of

' McFaddan vs. Garrett, 211 Va. 580, 179 SE 24 482. We say this

i case of McFadden vs. Garrett is just about on all fours with

THE COURT: All right. Is that all?

i
f! MR, MULLINS: Yes, sir.
'l

THE COURT: Wa1l, we'll take a recess for lunch.

AT 1:30: IN CHAMBERS:
MR, MULLINS: With reference to the wreck, John Sneed, Jr., has

testified that his mother was turning the steering wheel and it

:

ns

E wouldn't turn, and therefore under the doctrine of Massie vs.
i

N—- e

| Flrmstone we say that he can’'t rise any higher than his own.

— —
evidence.
__——‘—/-

THE COURT: VWell, 1 don t know from his testimony when that was,

|  whether it was before the accident or -~

MR. MULLINS: I got the impression it was before the accident.
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THE COURT: Or after she lost control. He didn't state when it
happened.. ,

MR. McATEE: Your Honor, we g};o want to rely on 46-203, which
says, "Txcept as otherwise providedlby.law, ubon highways of
sufficient width, the driver of a vehicle should drive the same -
on the right half of the highway unless it is impfaéticable to
travel on such highway" and passing and so forth. The definitiof
of "highway' is defined as well as roadway in 46.1 and under _
10(c) it says "that part of the highway between the portion
regularly traveled by vehicular tra?el and lateral curb or line
of ditch.” And it also dafines roadway as that portion of the
highway improved, designed or ordinarily used for vehicular
travel, exclusive of the shoulder. A highway may include two

or more roadways divided by physical barriers of unpaved area.

o

t says the highway is the entire width between the boundary

lines of every way or place, of whatever nature, open to the

rh

use of the public for the pﬁrposes of vehicular travel in this
state. |

MR. MULLINS: What about the definition of shoulders? _

MR. McAFEE: "Shoulder" says "part of the highway between the
portion regularly traveled by vehicular traffic and the lateral
curb line or ditch." 50 we say that in 206 it says she shall

drive it as nearly practically within the sinzle lane, and when

she went off of the traveled portion onto the shioulder she was

-not keeping her vehicle in compliance with the statute.
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MR, MULLINS: Our position is the fact that you drop off the
edge'of the shoulder, such as the evidence in this case discloseJ,
one that's defective and rough, according to the trooper, or
bumpy; would not be negligence. |
THE COURT: I think I'1l let the jury decide it. it's a very
close question in my mind. What I'm primarily concerned with

iz why she got off of the traveled portion of the highway,
vhether there was sufficient evidence for the jury to arrive

at the decision that that was due to negligence or nmot. I think
I'11 just let the jury decide it. Do you have any evidence?

MR. MULLING: WNo. :

MR. McAFZE: He rested out there.

MR. MULLINS: 1T except to the Court's ruling.

o -g81- 4 ' . .
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