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HUNTER, FOX & WOOTEN

SUPREME COURT OF VIRGINIA

WEBSTER BRICK COMPANY, INC.

Plaintiff

v.

DEPARTMENT OF TAXATION
COMMONWEALTH OF VIRGINIA

Defendant

)
)
)
)
)
)
)
)
)
)

A P PEN 0 I X

APPLICATION FOR RELIEF AND CORRECTION
OF ERRONEOUS TAX ASSESSMENT

Webster Brick Company, Inc., a Virginia corporation,

plaintiff applicant (hereinafter called plaintiff), by counsel,

and pursuant to Section 58-1130 of the 1950 Code of Virginia,

as amended, hereby applies to this Honorable Court for relief,

correction, exoneration, and refund of taxes erroneously

assessed and c~ilected under protest against it by the

defendant, Department of Taxation, Commonwealth of Virginia,

Sales and Use Tax Division, and in support thereof, does

state as follows:

i. The plaintiff, Webster Brick Company, Inc., is

a Virginia corporation, organized and incorporated according

to the laws of the Commonwealth of Virginia, and is authorized

to do business in the Commonwealth of Virginia and has its

principal offices located in Webster, Botetourt County,

Virginia. Webster Brick Company, Inc., is engaged in the

manufacture and sale of bricks.
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2. That the Commonwe,alth of Virginia, Department

of Taxation, Sales and Use Tax Division, did, in 1974, conduct

an audit of the plaintiff's books to ascertain liability or

credit pursuant to the laws of the Commonwealth of Virginia

for sales and/or use tax allegedly owed by the plaintiff. The

audit covered the period from December 1, 1970, through July 31,

1974. At the conclusion of the audit, t~edefendant did assess

and demand payment from the plaintiff of the sum of Thirteen

Thousand Two Hundred Fifty-five and 41/100 Dollars ($13,255.41),

which sum was paid by the plaintiff, under protest, by check

dated June 5, 1975. The check covered taxes claimed by the

defendant, penalty and interest for the above-mentioned audit.

The plaintiff, in fact, admits tax liability included in the

above amount of Five Thousand Nine Hundred Nine and 94/100

Dollars ($5,909.94), but vigorously protests and demands

relief, correction, exoneration and refund of taxes erroneously

assessed and included in the above amount totaling Seven

Thousand Three Hundred Foty-five and 47/100 Dollars ($7,345.47).

A copy of the field report indicating the taxes paid and

protested and the taxes paid and not protested and the items

to which they refer is attached hereto and made a part hereof.

3. By letter dated June 17, 1974, the Department

of Taxation acknowledged receipt of the above-mentioned check

and further a'cknowledged the same as paid under protest.

4. The basis of the application is that:

(a) Taxes were assessed against the plaintiff
for dunnage bags in the amount of Three Thousand Two Hundred

2
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Twenty-six and 38/100 Dollars ($3,226.38); and for hay, straw

and lumber for dunnage in the amount of Thirty-four and 44/100

Dollars ($34.44). These items are specifically covered under

Title 58-441.6, titled "Exclusions and Exemptions," of the

1950 Code of Virginia, as amended, under the portion of that

section dealing with packaging material.

(b) Tax liability was assessed on cement,

reinforcing steel, rods, wires, all for floors, track foundations,

and kiln maintenance tunnel, in the amount of Two Thousand

Four Hundred Thirty-three and 13/100 Dollars ($2,433.13); for

oil tanks and foundations in the amount of Five Hundred Thrirty-

eight and 52/100 Dollars ($538.52); for machinery foundations

in the amount of Five Hundred Seventeen and 42/100 Dollars

($517.42); for fire ventilators and motors on the roof ape~

in the amount of Two Hundred Sixty-seven and 18/100 Dollars

($267.18); for water chemicals, stack chemicals and boiler

additions in the amount of Two Hundred forty-one and 17/100

Dollars ($241.17); and for crane and job hoi?t in the amount

of Eighty-seven and 23/100 Dollars ($87.23); all of which

items are specifically excluded under Title 58-441~6 of the

Code of Virginia, as amended, as being a part of the manufacture

and process and the equipment in connection herewith.

5. All relevant information has been previously

supplied to the Tax assessing authority pursuant to all

requests made of the plaintiff by the said tax assessing

authority.

WHEREFORE, the plaintiff moves this Court for

relief, correction, exoneration and refund of the taxes

==============-.:=========================-===-"--_._---
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erroneously assessed against it and collected from it by

the defendant in the sum of Seven Thousand Three Hundred

Forty-five and 47/100 Dollars ($7,345.47), all as provided

by Section 58-1134 of the 1950 Code of Virginia, as amended.

Date Filed: July 9, 1975

=================================.:::_.-

4



VIRGINIA,

IN THE CIRCUIT COURT OF BOTETOURT COUNTY

WEBSTER BRICK COMPANY, INC., )
)
).

PIa inti ff, )
)

v. )
)

DEPARTMENT OF TAXATION, )
COHHONWEALTH OF VI !='.GIKIA , )

)
~efendant. )

Plaintiff, Webster Brick Company, Inc.

o PIN ION- - - -"- - - -Case No. 1133

(Webster), filed an

application, pursuant to Code ~58-l130, for correction of an alleged
.erroneous assessment of sales and use taxes against it by defendant,

the Department of Taxation, and for the refund of taxes paid unde~

protest resulting from said assessment. Hore specifically, Webster

claims that as a result of an erroneous assessment it is entitled to

recover from the Commonwealth the sum of $7,~45.47, the particulars
of which are hereafter stated;

The issue before the court is whether certain purchases made by

Webster are e~empt under Code ~58-441.6 from imposition of the.sales tax.

In cases involving tax assessments, "[tJherule is firmly

established in tMsCommonwealth and elsewhere that the tax assessment

made by the~oper authorities is primia facie correct and valid and the

burden is on the taxpayer to show that such assessment is erroneous."

Commonwealth v. Radiator Corp., 202 Va. 13, 18, 116 S.E. 2d 44, 48 (1960)

A general rule ~f strict construction against the. taxpayer is

invoked in cases which deal with tax exemptions. Winchester TV Cahl~ v.

State Tax Commissioner, 216 Va. 286, 217 S.E. 2d 885 (1975);

5



v. Pro!!ressiv.~Communi"ly Club, 215 Va. 732, 213 S.E. 2d 759 (1975);

Commonwealth v. Pounding Mill Quarrv, 215 Va. 647, 212 S.E. 2d 428

(1975); Golden Skillet Corp. v. Commonwealth, 214 Va. 276, 199 S.E.

2d 511 (1973); Commonwealth v. Research Analvsis, 214 Va. 161, 198 S.E.

2d 622 (1973); Commom.,'ealth v. Community Hotor Bus, 214 Va. 155, 198

S.E. 2d 619 (1973). In Commonwealth v. Progressive Community Club,
supra, the court said:

"This general rule of strict construction has been applied
by us in all cases involving Code ~58-44l.6 decided since tile
adoption of the revised Constitution. In Commonwealth v.
Community Motor Bus, 214 Va. 155, 157, 198 S.E. 2d 619, 620-21
(1973), which involved the sales and use tax, we said: 'Statutes
granting tax exemptions are construed strictly against the taxpayer
Mlen a tax statute is susceptible of two constructions, one grantin
an exemption and the other not granting it, courts adopt the
construction which denies the exemption.' To the same effect, ~
Comm0nwea1th v. Res ear chAn a1ysis, 214 Va. 161, 163, 198 S.E • 2d
622, 624 (1973), also involving tIle retail sales tax, where we
said: '[WJe must keep in mind that taxation is the rule and not
the exception; and that statutory tax exemptions are strictly
construed against the taxpayer, with doubts resolved against the
exemptions. I In Golden Ski.llet CorE. v. Commonwealth, 214 Va. 276,
278, 199 S.E. 2d 511, 513 (1973), we stated:

. " 'Here, ~he taxpayer claims to be ex6mpt from the taxes
assessed against it, relying upon an exemption contained in the
first paragraph of.Code ~58-441.6. In determining whether the
taxpayer is entitled to that exemption, we follow a rule of strict
construction. R.xemption from taxation is the exception, and h'hcre
the~e is any doubt, the doubt is resolved against the one claiming
exemption. [Citing caseJ."

n~~ryland's Court of Appeals recentiy stated the same. rule
in Perdue; Inc. Vo State DeDt:. of I\.ssess., 264 I.Id~ 228, 2'32-33,
286 A. 2d 165, 167 (1972), to be:

" 'It is fundamental that statutory tax exemptions are
strictly construed in favor of the taxing authority and if any
real doubt exists as to the propriety of an exemption that doubt
must be resolved in favor of the State. In other words, Ito doubt
~xemption is to deny it." I n 215 Va. at 735, 736, 213 S.E. 2d
at 761, 762. .

Moreover, the Supreme Court of Virginia has said repeatedly that

the construction of a statute by a s'tate official charged with its

administration is entitled to great weight. Commonweali~h v. Progressive

Communitv Club, 215 Va. 732, 213 S.E. 2d 759 (1975); Commonwealth v.

-2-
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Research Analysis, 214 Va. 161, 198 S.E. 2d 622 (1973); Commonwealth

v. Radiator Corp., 202 Va. 13, 116 S.E. 2d 44 (1960)'; 1-1il1erv.

Commonwealth, 180 Va. 36, 21 S.E. 2d 721 (1942).

Therefore, the foregoing principles of law govern the court
in the task before it.

The facts in this case are not in dispute, and they will be

discussed herein under the several items considered.

I.
Dunnage Bags

Webster purchased what are known as "dunnage bags". They are

inflatable bags, made of paper and plastic, which are placed inside

railroad cars after the bricks are loaded into the cars. Their purpose

is to prevent the cubes of bricks (bricks are stacked in what are

called "cubes") from shifting or moving, thereby preventing damage

in transit. These bags, when inflated, serve as a.cushion or shock

absorber. They may be wra'pped around two sides of a cube of brick

So as to prevent movement in more than one direction. The bags, by

themselves, do not restrain the movement of bricks. They are effectiv~

only when placed between two stacks of bricks.

described their function when he said:
The witnes~ Kling, best

"A •••• What the bag actually does is compress the bricks so
that they cannot move.

nQ. Okay. And the bag is compressed or inflated once every-
things loaded into the car, is that correct?

WA. That's correct~ That's the final thing."

Webster relies upon the exemption in Code ~58-44l.6 which reads:

"Nor shall such terms include rr;aterials, containers, labels,
sacks, cans, boxes, ~ms or bags for future use for QackagiJ1g
tangible personal property for shipment or sale."

-3-



The Department of Taxation has adopted Sales and Use Tax

Circular No.9 which reads, in part:

"Virginia Code ~58-44l.6 provides tax exemption for the
purchase of materials, containers, labels, sacks, cans, boxes,
drums or bags for future use for packaging tangible personal
property for shipment. or sale by industrial 'manufacturers,
processors-, and miners. In order to qualify for the packaging
exemption, containers. • must restrain ~ov~ment of t~6
product in more than a single plane of' diX_~_<;::j;:,j,,,oo..,.fl

It appears to the court that the key word in both Code ~58.441.6

and Circular No. 9 is "packaging". The Retail Sales and Use Tax Act

does not define the word "packaging" as used in said Code section.

"Packaging" is defined generallY as "1: to make into a package

:i: to enclose in a package or coveringn•l (emphasis added)

In its brief, Webster says that the "dunnage bags are used.to

pack pallets of brick firmly in place inside the- railroad cars for

transportation." (emphasis added) A synonym for npack~ng" is

"compressing". \V11en you "pack" something you "crowd together",

nincreasethe density" or "compress".2

The Tax Commissioner recognized this distinction when he issued

Circular No. 9 by providing that "[iJn orde~ to qualify for the

packaging exemption, containers ••• must restrain movement of the

product in:more than a single plane of direction." (emphasis added)

In other words the exempt.iollmust be a container. A "container"

is defines as none that contains; esp: a receptacle or a flexible

cov~~~ng-for the shipment oE goodsn•J These dunnage bags, by themselvc

contain nothing. They relat~ to packing but not to "packaging".

1. Webster's New Collegiate Dictlonary 822
2. Webster f s -New Collegiate Dictiona ry 822
3.. Webster f s New Collegiate Dictionary 244

-4-
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:Even if it be conc~ded that a reasonable arguffie~tmay be

advariced to bring these dUhnage bais within the statutory ~xemption,

the court is of opinion that.a stronger. argument can be made to the

contrar)'. And, as previously stated, n[eJxemption from taxation is

the exception, and ",-herethere is :2.!2.Y.doubt, the doubt -is resolved

against the one cJ.aimin~ exemption." Golden. Skillet Corp. v.

fommon~ealth, 214 Va. 276, 278, 199 S.E. 2d 511, 513; Commonwealth v.

Progressive CO_:~,l!?;i~.2..Cl.llJ?,215 Va. 732, 736, 213 S.E.2d 759,762.
(emphasis added).

I-------H~.~-~,the court cnt,ertains a serious and substantial doubt, and
I-
I

'

I since the burden i3 upon ivebster,the doubt must be resolved in favor

of the Department of Taxation. Therefore, the claimed exemption and

\ refund with respect to the dunnage bags are denied.

\ -_..---'~---
II.

ConsW:.~.' Ro_~~i ..Tiresz and Reinforcing Steel

The floor of the machine J;'oomconsists 9f.concrete, rods, wires
~nd reinforcing steel. The floor is constructed so as to support an
automatic system of cars which run on tracks. - The witne$s, Kling, ..

desc~ibed the purpos~ and use of the floor as follows:

"The purpose of the concrete is. to serve a$ a base or what not
for this_equipment. Or serve as a.bas~ --- compare it~to-a
conveyor, if you will. Our product is so heavy I cannot move
it by conveyor. I have to move 'it by this trackage system.
And the purpose of t}xi.ssystem is, of course, to move our product
through.~he.plant.n

Webster contends -that the concrete floor comes within the

manufacturer's exemption contained in that portion of Code ~58-44l.6

which rea ds :

-5-



"The terms 'sale at retail? 'lease or rental,' 'distribution, I

'use,' 'storage,' and 'consu~ption' shall not include •••
In.achineryor tools or repair parts therefor or replacements
~hereof, fuel, power, energy, or supplies, used directly in
processing, manufacturing, ~efining, mining or conversion of
products for sale or resale; ... II

It is obvious that these items (i.e., concrete, rods, wires,

and reinforcing steel) are not "•••machinery or tools or repair parts

therefor or replacements thereof, fuel, power", or "energy". There-
fore, the only conceivable argument is that they are "supplies used
directly" in manufacturing.

On two occasions the Supreme Court of Virginia has applied the

rule. of ejusdem generis in determining the meaning of the word

Usupplies" in statutes. ~ Virginia DevelopC1ent Company v. Krozer

Iron Companv, 90 Va. 126 (1893); Rockingham Co-operative. Farm Bureau

V., Harrisonburg, 171 Va. 339, 198 S.E .•908 (1938).

In Rockingham Co-onera tive Farm Burea 11 v. H<l r'risonburg, suora,

the court, in referring to the rule of ejusdem generis, said:

n•..•This rule means that when a particular class of persons
or things is spoken of in a statute and general words follow,
the class first mentioned must be taken as. the most comprehensiv~
and the gene~al words treated as referring to matters ejusdem
generis with such class. The effect of general words ,.,henthey
follow particular words being thus restricted. Standard Ice Ce,
v. bx!2.£hburr,;Diamond Ice FC\cto!:'y',129 Va. 521, 106 S.E. 390.
A specific enumeration of words or objects, as a rule, controls
general words which follow and limits them in their operation
tooth6rs of like kind. Gates & Son Co. v~ Richmond, 103 Va.
702, 49 S.E. 965. II 171 Va. at 339, 19b5.E. at 911.

In Commonwealth v. Progressive Communitv Club, sunra, 215 Va.

732, 213 S.E ..2d 759, the rule of ejusdem gcneris was invoked to

construe a portion of Code ~58-446.l. In that case the court held

that the general term "institution of learning" which followed the

.specific word "college II meart:aninstitution similar in nature to a

acollege" and could not be construed to include all "institutions of

learning. "
-6-:-
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...Under this rule the word "supplies fI in Code 058-441.6 must

be construed to mean items of the same kind, character, class or

nature as those specific items which precede it in said section.

Applying the rule of ejusdem generis, the items under consideration

(ioe., concrete, rods, wires, and reinforcing steel) are not like

or similar to machinery, tools or fuel.

Furthermore, ~1-63 of the Rules and Regulations of the

Department of Taxation states that:

~The fused directly1 exemption does not apply to materials
to be incorporated into real estate construction."

This interpretation is in accord w~th two federal cases which

construed a Virginia statute. ~ American Woodworkinlj Hachinery

Comoany v. Agelasto, 136 F. 399 (4th .Cir. 1905) and Building Supolies

Corp. v. Willcox, 284 F. 113 (4th Cir. 1922). In both of these cases

the court held that "suppliesll did not include materials which were a

part of the original construction. In Building SupoliesCoro. the
court said:

"The general meaning of 'supplies' in other departments
of law is supplies furnished for the purpOSe of operation,
as contradistinguished from materials furnished for original
construction." 284 F. at 115.

The Sales Tax Act imposes a tax on materials such as the i-terns

in question which are purchased by a construction contractor and which

become a part of the real estate. See Code ~58-441.15. Therefore,

had a building contractor used these materials in the construction

of the floor of the machine room he would have been required to pay

the tax. To allow an exemption as to these supplies to a manufacturer

and not to a c;ontractor, where the same materials and construction ~s

involved, would be unjust. As pointed out in Commonwealth v.

-7-
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Progressive Cor.ununitv Club, SUrl~a, the Revisors of the present VirginL-.

Constitution said inter alia that
. - ----
"•••The basic policy ought to be one of equality in the

tax structure, and exemptions, widely applied, undercut
this policy ••• 11 215 Va. 735, 213S.£. 2d at 761.

This policy was approved by the General Assembly of Virginia
and by vote of the people.

Code ~58-44l.6 expressly requires that supplies must be "used
directly" in,manufacturing brick. The court feels there is a
substantial doubt that th~s statute was intended to include concrete,

rods, wires and reinforcing steel which have become a part of the
origirial building. Therefore, this exemption and r~fund is denied.

III.
Oil Storage Tanks

\vebster contends that three large. oil storage tanks are exempt

from. t~e. t~x •. Theset;3.nks have capacities .of three hundred thousand

gallons, twenty thousand gallons and eighteen thousand gallons,

respectively. All three are used for the storage of fuel oil which

is used to fire the furnaces which heat the kiln. In addition to

heating the kiln it serves to burn the'bricks, thereby giving them

color. These three tanks are permanently mounted on concrete

foundations. The witness, Kling, describes them as follows:

"Q. There's no question that those tanks are permanently
mounted there, is there?

"Ao No, sir.

~Q. They're there for goodj aren't they?

fJA. Well, they could be moved, but for the time being,
they're there for good.

-8-
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"Q. They haven't been moved since they've been installed
there, have they?

tIA. Never •.

"Qo They're on concrete foundations?

PA. As far as I know.

"Q. There's no present intention of anybody at 1-lebsterBrick
that you know of to move those tanks?

UA. No, sir, there's not.

tIQ. Are the lines for feeding the tanks irito the kilris, et
cetera, underground permanently mounted?

"A. Until they reach the plant, they're buried between the
tank and the plant."

Webster contends that, since the fuel oil is exempted under the

statute, it logically follows that the tanks which store that fuel

oil are likewise exempt. The court disagrees.

These tanks, for the same reasons assigned with respect to

the concrete, rods, wires and ~einforcing steel, are not "supplies

used directly" in processing or lJianufacturi.pg•
. .-..

Act (Code ~58-441.3)provides that the exemption o.oes not apply to

items used in "activities such as storage •••before or after actual
production."

Additionally, these tanks have become a part of the real estate.

IV
.Ventilators

Exemption .is also claimed. on five ventilators which are located .•.
theroof apex of the machine room. TIleir purpose is to control the
exhaust gasses, heat and humidity within the building.

-9-



For the same reasons assigned to the items considered under

II and III hereof, these ventilators cannot be classified as IJsupplies

used directly" in processing or manufacturing, and they, too, have

become a part of the real estate. Also, ~1-63 of the Department's
regulations provides that:

"[tJhe expenditures concerned with general maintenance,
heating and illumination of plant and office buildings are
taxable since these functions are only indirectlY involved
in productiori." (emphasis added)~

Therefore, the exemption claimed for the ventilators is denied.

v.
Crane and Hoist

An exemption is claimed for a crane and hoist which are used

exclusively for maintenance of machinery. Mr. Kling testified about

their purpose and use a~ follows:

"Q.' Now th~ crane and hoist that we talked about, Slr. Its
purpose is to provide for the maintenance and repair of
machines that are used in the production of brick,. and
.are not, for anything .in connection with. the actual. bricks'

' ~..: : tnemselves, .isn't .that right?: .. '. . ,...... .

"A.. I agree with you to a point. I agree with your statement
that it's to maintain the equipment that makes the brick.
But I do disagree in that without that'piece .of equipr.1ent,
I am unable to make brick.

"Q. Yes, sir.' I.understand it may be very important to your
brickmaking process to have that machine •. But the machine
doesri't move b~icksitself, does it?

nA~ No, sir.

"Q., It.,s used just to service 'and'maintain the machines that
move the brick, isn't that right? or the manufacture of
the brick?

"A. That's correct."

-10-
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.The definition of "used directly II found J..nCode 558-441.3

pr6~ides that the exemption does not apply to items used in

"activities such as storage or transportation before or after

actual production, general ~j:ntenance or administration. 11 f.j

(emphasis added). And 01-63 of the Department's regulations provides

that "machinery aJ;ldtools used to repair and maintain machinery and

tools used directly in production arc taxable."

The crane and hoist are clearly taxable~

VI

Chemicals Used in Boiler

Hr. Kling testified that these chemicals are put into the

boiler for general maintenance purposes •. They help.to keep the

boiler in an operating condition. For the reasons previ?usly stated

in II, III, IV and V hereof, these chemicals are not exempt fron the
:.tax•., ,', .

In the final analysis, Webster has faile~ to carry the burden
of .proving that any of the ,items are'exempt from t.he'sales tax.

Applying the strict construction which is applicable to tax exemption

statutes, the. court is constrained to find for the.derendant.

-11-
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ORDER

This cause came on the 13 day of May, 1976, to be

heard upon the application for Relief and Correction of

Erroneous Tax Assessment filed by the plaintiff, Webster Brick

Company, Inc.; upon the answer of the defendant, Department of

Taxation, Commonwealth of Virginia; upon evidence heard ~ tenus;

upon briefs filed by ~he parties; and was argued by counsel.

And the court having maturely considered the law

and the evidence presented, doth ADJUDGE and ORDER, for the

reasons expressed in its written opinion of this date, that

none of the items set forth in plaintiff's application are

exempt from the Virginia Sales and Use Tax Act, and that the

assessment is valid in every respect. Accordingly, the appli~

cation is dismissed with prejudice and judgment is entered in

favor of the d~fendant, to which ruling the plaintiff, by

counsel, excepts.

Date Filed: November 5, 1976

NOTIC.E OF APPEAL AND
ASSIGNMENTS OF ERROR

The plaintiff hereby gives notice of appeal from

the final order entered by this Court herein on the 5th day

of November, 1976, and assigns as error the following:

1. The Trial Court's decision was contrary to the

law and the evidence in the case.

2. The Trial Court erred in refusing to grant an

exemption for the dunnage bags, although plaintiff is entitled

to such exemption under the Code. of Virginia S58-44l.6.

16
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3. The Trial Court erred in refusing to grant an

exemption for those materials that were incorporated into the

real estate.

4. The Trial Court erred in its finding that

plaintiff failed to carry its burden of proof.

Pursuant to Rule 5:6 of the Rules of the Supreme

Court of Virginia, the appellant states that a transcript

will be filed pursuant to Rule 5:9.

Date Filed: December 2, 1976

"

================================= ....=-==========:=--==
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VIRGINIA:
IN THE CIRCUIT COURT OF BOTETOURT COUNTY

-----------------------------------------x
WEBSTER BRICK COMPANY, INCORPORATED
vs.
DEPARTMENT OF TAXATION,
COM}-lONWEALTH OF VIRGINIA

-----------------------------------------x
May 13, 1976
10:30 A.M.

BEFORE:

APPEARANCES:

The Honorable Roscoe B. Stephenson, Jr.
Judge of the Circuit Court

Charles D. Fox, III, Esquire
Attorney for Plaintiff

J ..Durwood Felton, III, Esquire
Attorney for Defendant
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l.. t

2

:3

4

[II :45 a, Ill. ]

l\1 R • FOX: Do you wish to proceed wi th
the witness or the view first, Your Honor?

THE COURT: How much evidence will there
5 be?

6 MR. FOX: There'll be one witness. And

7 perhaps before -- and as we've indicated, sir, you might

8 like to examine him after we've had the view.

9 MR. FELTON: I'd like to suggest that we

10 put the witness on at one time after the view. It might
11 cure the problem.

12 ~lR. FOX: I think it might cure it.

13

14

THE COURT: Do you want to wait and put the

witness on after thc view?

1.5 MR. FOX: I think it might be helpful, Your

16

17

18

19

20

21

22

23

24

Honor. It will save a lot of time with the witness.

[Court r6cessed for 1tinch at 12:00 noon]

[The Court, counsel and parties moved

to Webstcr Brick Company at 2:00 p.m. for

a VIew. Wiley B. Kling, Treasurer of

Webster Brick Company, conducted a tour

of t.he plant]

[The Court, counsel and parties at

railroad car]

~1R. KLING: Most of our product is shipped by

A."'lNA J. TESTER
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rail car. The car is loaded with brick, after straw is

2 placed on the floor of the car. Between the cubes of brick

3 we sometimes place-wood or cardboard, or any other injury-

4 "absorbing rnaterial.

5 When the c~r is completely loaded, a dunnage

6 bag -- a paper dunnage bag is placed between the cubes of

7 brick and inflated, which compresses the car to restrict

8 movement of all the brick.

9 None o£ the packages In this car will now

10 move In any direction.

11 TIlE COURT: You're gOIng to testify when

12 you go back, aren't you?

13

14

1.5

16

17

jvlR. FOX: Yeah.

MR. KLING: Yes, slr, b~ glad to.

Charlie, that's it.

MR. FOX: Yeah.

MR. KLING: Thaf's what we~retalking about

18 is this bag right here, getitlemen. [Witness indicated]

19 THE COURT: You're only talking about the

20 bag?

21

23

24

2.5

MR. FOX: The bag and the

MR. KLING: The straw.

MR. FOX: - - and the straw.

THE COURT: Straw.

HR. FOX: This other material - - let me take

TESTER-PERDUE & ASSOCIATES
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.-t It

1 this off --

2 Your Honor, this other material IS waste

3 material.
I

4 [The Court, counsel and parties

5 moved to oil storage tanks]

6 MR. KLING: The other item -- ohe of the

7 other items we were talking about this morning was some

8 oil storage tanks.

9 On this hill behind me, there's three

10 silver-painted tanks: a three-hundred-thousand-gallon

11 tank, a twenty-thousand-:-gallon tank, and an eighteen-

12 thousand-gallori tank. They all three store the same thing,

13 number two fuel oil, which is our primary fuel. Natural

14 gas and number two fuel oil, we al terna te between the two,

15 depending upon whichever's available.

16 [Discussion off the record]

17 They're mounted in accordance .with OSHA

18 requirements, which means that they have a -- have to have

19 a sand and gravel bas~ have to have a dike built around the

20 outside in case of a puncture. But generally, they're on

21 a pretty sturdy foundation.

22

23

24

25

THE COURT: On a what?

MR. KLrNG: Pretty sturdy foundation.

THE COURT: Concrete?

~IR. KLING: Yes, sir, bcc3use of their weight.

TESTER-PERDUE & ASSOCIATES
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It's concrete, and then sand and gravel. And then a dike

2

4

5

is built around the entire thing.

MR. FELTON: Are they bolted down?

~1H.. KLING: I don't know the answer to tha t.

MR. FELTON: How much do they weigh, do you

6 know?

7 MR. KLING: No, SIr. I know that oil is about

8 nIne -- well, let's say, eight pounds per gallon, and that

9 the largest tank holds three hundred thousand gallons. So

10 we're talking about two and a half million pounds.

11 MR. FELTON: That tank was brought in in

12 sections and welded up here, I suppose.

13

14

15

16

~m. KL ING : I don't know.

MH.. FOX: As a matter of fact, it wasn't.

MR. FE LTON: It wa s not?

MR. KLING: I don't kno~ the answei to that.

17

18

MH.. FOX:

because I got the permit.

It was not. I happen to know that,

19

20

21

22

23

24

2.5

I don't think that's relevant.

[The Court, counsel and parties moved

to machine room]

MR. KLING: This is known formally as the

machine room. One of the items In question was a jib crane

with hoist attached. This yellow piece of equipment is the

item we're discussing when we, talk about the jib crane.

Al'iNA J. TESTER
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It's directly in the center of the machine

2 room with the arm radius reaching to any piece of machinery

3 within the room.
4 ~m. FOX: Buddy, as I understand, this concrete

5 IS also in question.

6

7

8

MR. KLING: That's cotrect.

MR. FOX: The complete concrete floor.

MR. FELTON: And the reinforcing rods we're

9 talking about are in the concrete floor, right?

10 MR. FOX~ In part, and also over here.

11 There are two separate ends of it. They've.been divided,

12 but--

1')',' THE COURT: I didn't hear what he said, but

14 he can tell me when he gets outside, I guess.

IS MR. KLING: All right. The concrete

16 the reinforcing rods we're talking about are in this floor

17 here.

18 MR. FELTON: This category, cement, re-

19 inforcing steel rod and wire, as I understand it, all of

20 that goes into making this floor?

21

22 show you.

MR. KLING: Except In one area, and I'll

23 Al SOc 0nee rned wit h this can cret est eel

24 reinforcing that's on your list here, is all the concrete

2:) un dern c:1t 11. the trae ks . All of 0 IIrca r system is con tr01 ] cd
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with hydraulic and electronic apparatus.
--~

It's all buried

2 within this concrete floor. These cars move automatically

3 on eleCtr.ical and mechanical impulse.
4

5 about?

1'-1R. FELTON:

[Indicated]

Is this the wire you're talking

6 MR. KLING: No, sir. I'm talking about
7 reinforcing wire.

8 MR. FELTON: The reinforcing -- the -- well,

9 that's all right. We'll

10

11 question?

12

MR. FOX: Where are the ventilators In

MR. KLING: There are five up-blast ventila-

13 tors located on the roof apex that runs the entire length

14 of the building. There's one there. [Witness indicated]

15 We'll be under another one In a moment. You can see some

16 light coming through it.

17

IB

19

20

21

1'-1R. FEL'."ON: That thing way up there?

MR. FOX: Yeah.

MR. KLING: Yes, sir, that's correct.

(The Court, counsel and parties

moved to kiln]

MR. KLING: This piece of equipment to our

23 left is a kiln or a furnace -- what have you. It's a

24 brick-hurning apparatus. It h3S not heen questioned hy

25 the State as being a machine and not real property. The

A1'o~A J. TE~"TER
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item underneath it has. That's the item I want to show you.

2 It's another item In contention. It's steel, concrete and

3 whatnot.

4 [The Court, counsel and parties

5 moved to tunnel underneath kilri]

'6 MR. KLING: In this area you are directly

7 underneath the kiln. The kiln car runs on a track overhead.

8 Now this concrete -- the floor here, the

9 support walls for the kiln, these are items being contested.

10 [The Court, counsel and parties

11 moved out into brickyard]

12 MR. FOX: Would you just point out different

13 brick of different colors.

14 MR. KLING: Basically, I'd like'for you

15 folks to notice that the brick are different colors on the

16 face of the brick. They're all the same color on the inside.

17 But we have sand coatings as well as che~ical coatings, as -~

18 We have another way to change the color,

19 and that is with a 'firing process a little different tempera-

20 ture, whatnot, but there are varIOUS --

21 MR. FOX: That's good.

22 MR. KLING: -- color differences.

23

24

[In open Court.

WILEY.B. KLING,

2:55 p.m.]

25 called as a witness by the plaintiff,
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being first duly sworn, testified as

2 follows:

3 DIRECT EXAIHNATION

4 BY MR. FOX:

.5

6

7

8

9

10

11

12

Q.
A.

Q.
A.
Q.

State your name, plcase, SIr.

My name is Wiley Kling.

Nr. Kling, what is your position?

I'm ,treasurer of Webster Brick Company.

All right. Since you've now been sworn

THE COURT: How do you spell your last name?

THE WITNESS: K-l-i-n-g.

THE COURT: Thank you.

13 [Question continucd)

14 While we were on the view you gave certain

15 facts or you answered certain questions, is that correct?

16

17

18

19

20

21

A.
Q.
A.
Q.
A.
Q.

That's correct.

Were your answers all truc.--

Yes, sir.

-- that you gave at that time?

Yes, sir, they were.

All right, sir. Now In the course of that

22 view, the first item we saw was the use of certain packing

23 materials, IS that correct?

24 A. That's correct.

25 Q. And I hand you now what would be our

A.."\'NAJ. TESTER
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exhibit --

KLINe - J.J ] (j .

2

3

5

6

7

8

it, Your Honor.

Q.

MR. FOX: Whatever number you want to give

It will be our only exhibit.

TilE COURT: Number one.

THE WITNESS: Okay.

[Plaintiff's Exhibit 1 marked [or

identification)

[Continuing) All right. Will you tell us

9 what this IS.

10 A. This IS an inflatable paper and plastic
11 dunnage bag.

12 Q. All right. Did we see one of these in use
1:3 on the view?

14

15

16

A.
Q.
A.

We did.

And what was it being used for?

Webstcr Brick Company uses these -- inflates
17 them betwcen cars of brick -- railroad cars. of brick in

18 order to compress thc bri~k and restrain thcir movement

19 within thc rail car.

20 Q. Subject to Mr. Felton's obj~ctions, to lead

21 him maybe a little bit -- but I'll try to simplify this.

22 MR. FELTON: If you'll go ahead and get the

23 basics into the evidence, I won't object to leading questions

24 unless they get

MR. FOX: All right.

TESTER-PERDUE & ASSOCIATES
ANN A J. TESTER COL'R?" HF['{)ltTl'..II .•..;

ROANOKE,VIRGINIA

E. WAYNE PEHDUE

28



r, L .1 I 1 '. - 1)

Q. We saw one of these being used In the car,.

2 IS that correct?

3

4

A.
Q.

That's correct.

Are they ever used In other ways in the car?

5 In other positions?
(j A. Yes, sir. The position may change. We saw

7 it In a -- to the left-hand of the doorway, for example.

8 But it might be to the right-hand of the doorway, or in the

9 middle.

10 Q. All right. Ih relation to the cubes of

II bricks themselves?

12 A. Occasionally it may wrap around a cube of

13 brick. That loading there was for a particular size brick

14 that we saw. Now we make several different sizes of brick,

15 and we put a dunnage bag in each car that's loaded. But

16 it may not be in that exact position or direction.

17 Q. Yeah. Or it could be on, s~y,two sides of

IS a cube of brick, for example.

19

20

21

23

A.
Q.

Yes, sir. That it could.

All right, sir.

TllE COURT: Could be what?

MR. FOX: Two sides of a cube of brick.

THE WITNESS: Let me -- in other words, it's

24 obviously flexible. If a situation were to call for it, for

2~ example, this edge might be tucked around a cube of brick.

A."iN A J. TESTER
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2 Q.
[Witness indicated]

Is that -- all right. This bag -- I sec

i ~ .

3 it's about eight feet long.
4 A. That would be a fair guess. I don't know.

Q. J 10 Iv big isac ube a f bric k squa re ?

A. Okay. I noticed three of thcm were in

7 that cart side to sidet so we're gOIng to say twelve feet,

8 probably, with three of them.

9 Q. With three of them. The cube itself is

10 about four feet?

11

12

A.
. Q.

Right.

So this could wrap around two sides of a

13 cube of brick?

A.
IS

16

17

18

19

Q.
A.
Q.

A.
Q.

It does?

Oh, easily, yest sir.

That's all I wanted with this.

Now we also saw straw being used In the car.

Correct.

All right, SIr. Now following that, we wcnt

21 to a brick plant. Items which were in question -- we saw

22 a crane with a

23

24

A.
Q.
A.

ANNA J. TESTEH

Correct.

-- a boom with a --

Hoist.
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Q. -- meChanized hoist on it?

.l .) •

2

3

4

A.

Q.
A.

Correct.

That hoist was used for what purpose?

Well, this crane that you're speaking of was

5 In the center of our machine room. It's used for the

6 constant maintenance of equipment which it is located

7 amongst.

8 Q. All right. Is it ever used for positioning

9 of that equipment?

10

II

12

A.

Q.
A.

As to setting it in place?

Yes.

Our business, Mr. Fox, is, of course, dealing

l:l with brick and mine shale, which is very abrasive. Because

1.~ of the nature of the abrasiveness of the product \\Ie work

15 with, most of those machines have functions and partS that

IG have to be changed continuously. And this is the purpose

17 for this machine.

18 Q. And that means you have -- you must have a

10 crane nO\\lfor this purpose?

21

A.

Q.

Correct.

TIlE COURT: Changing parts?

THE WITNESS: Yes, SIr.

These would be the abrasive parts -- the parts

24 that are used to grind the clay with, for example --

A.

A.."iNA J, TESTER

Correct.
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Q. -- that a're meant to be worn out.

_LJ._' __

I guess
2 that's \v hat I'm say 1ng .

,3 A. Oh, right. Right. There are parts wi thin

4 the machines that are made of steel, which will wear down

5 to practically nothing in a period of a week -- some In a

6 period of a day, some within a month -- because of the

7 abrasiveness of this material. You kn6w you're going to have

8 to replace it constantly, and that's why the crane IS there.

9 Q. All right, sir. Now we also saw some oil

10

11

tanks up on the hill.' I believe you told us they were used

to store fuel oil.

12

14

A.
Q.
A.

Correct.

And what IS that fuel oil used for?

,lVell,our process IS such that once the

15 brick is extruded or formed, we put it In a -- what's in

16 the business is called a kiln. The spelling is k-i-l-n.

17

18

19

20

21

22

It's normally called a kiln, or In layman'i, terms, a

furnace.

It stays in this furnace for a period of one

and a half to three days. These furnaces arc fired by means

of natural gas or number two fuel oil, which is stored In

these tanks.

23 Q. All right. Now that -- .1S it used for any

purpose other than heating the kilns?

25 1\. Yes, sir. It heats the kiln but, by doing so,

A..,\[:'IiAJ, TESTER
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it burns the brick and glves the brick a color which it.

:2 would not have otherwise.

3 Q. Well, now we did not see this, but does the

4 brick actually burn in a flame?

A. No, sir. The flame is not actually -- well,

6 it does in parts --1 -- the brick are set on the car 1n

I such a way that heat gets to all the brick equally. The

8 flames will get on the outside of the brick.

9 Q. All right. Now something that's c~lled

10 "flashing."

11

12

A.
Q.
A.

Yes, sir.

What is that?

Flashing is a process, in layman's terms,

H In which more fuel is .put into the kiln than there is oxygen

15 to support the combustion. What it causes is the brick to

IG turn black, which wiLl give you a certain pattern in' a wall.

17

18

19

Q. At that point, does the fuel burn?

A. Not completely, no, SIr.

Q. The fuel becomes then what? Where does it go?

A. It goes onto the face of the brick and gives

21 the brick its color.

Q. All right. That docs happen. All right,

23 sir. This IS likewise true with gas when you put it in

24 there?

A. It's also true with gas.
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Q. All right. And this IS a process called

I lJ •

2 "flashing." and it's part of the coloring process of the

,3 brick?

4 A.

Q.
That's correct.

The plant we saw -- this is just for general --

6 I'll throw itln here.

7 Is that controlled by a computer or are there

8 other sources? Is that done pretty scientifically?

9 A. The plant we saw is --

10 Q. I mean. the flashing process.

11

12

1:1

14

16

A.

Q.
A.

Q.
A. '

Q.

Yes. sir. Oh. yes. sir.

The flashing process.

The burning process is totally --

Electronic.

-- electronically controlled.

All right, sir. Now,the next we saw -- we

17 ~alked across a floor with a lot of rails in it and lots

18 of cars around.

19 A.
Q.

Correct.

Now describe that. Or. again. we'll lead

21 you a little bit.

22 Is this an automated system?

2:3 A. That's correct. it is.

24 Q. Is everything in that fInoI' -- the floor.

,)- I'm calling it but is that really an encasement for a_:)
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system of wIres, tracks, what' have you, designed to transfer

~lR. FELTON: Well, Judge, I'll have to

3 object to his supposition --

.1 MR. FOX: Let me come back to that --

J1R. FELTON: -- of it as really being an
G encasement. I think he can testify as to what it is

7 THE COURT: I think he can describe it, but
8 nbt call it an encasement.

9

10 Honor.
MR. FOX: Again, I was leading him, Your

I didn't mean to use the word,--

11 THE COURT: It wasn't just to correct the

12 fact of leading, but you were leading him.

MR. FOX: All right, sir. I agree.

1~ Q. I believe you told us out there that

- underneath this concrete were what?1.')

1G A. Buried under the ~oncrete in many places

17

18

19

20

21

22

that you can't see, and.in some places wheie you can, as

we witnessed earlier, is a electronic -- I say electronic

There are electric limit switches which are

automatically tripped by these cars, which, in turn, set hy-

draulic car movement equipment in motion. The floor is

full of hydraulics, as far as that's concerned.

2.3

24

Q.
the concrete?

A.

All right. No~ what is the purpose of

The purpose of the concrete is to serve as a
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10.

base or whatnot for this equipment. Or to serve as <l b3se

2 for -- compare it to a conveyor, if you will .. Our product

3 lS so heavy I cannot move it by conveyor. I have to move

4 it by this trackage system. And the purpose of this system

5 is, of course, to move our product through the plant.

6 Q. All riEht. So we saw up above us -- I believe

7 Mr. Felton said they were fire ventilators.

8

9

10

11

A.
Q.
A.

Actually, what we have -- five ventilators.

Five, tll-at'scorrect.

What are the purpose of those ventilators?

These are what lS knowri as up-blast ventila-

12 tors. And their purpose is to control the exhaust gasses

13 within the building, as well as the heat, under some tempera-

1~ tures, and occasionally, humidity requirements.

16

Q.
thing we saw

All right, sir. Now I believe the only other

we went down into -- underneath -- you

17 described it as being --

18

19 A.

of the kiln

We went down some steps. Where did we go?

We went into a tunnel which runs the length

the entire kiln, which serves as a passagc-

21 way under the kiln, which is actually the foundation for

22 that structure.

23 Q. All right, SlT. Is that kiln -- well, we

24 saw above the tracks a brick structure.

A.

AJ"~A J. TESTER

Correct.
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3

4

5

6 A. This is a neW design, Mr. Fox. The tunnel

8

9

10

that we stood underneath is just as much a design of the

kiln as IS the brickwork that was more visible from the top.

Q. All right. So I coul.d describe - - we saw

the bottom of something that moved?

11 A. Right. We were standing directly beneath

12 kiln cars which were being burned In the kiln.

Q. All right. Now if we were standing there with

H no cars, what would we see?

If) A. We would see the top of the kiln with the

If) burners attached.

17

18

19

Q.
A.

Q.

And that's the thing we saw the outside of?

Tha t 'scorrec t.

All right. The other -- another item we

20 did n 't see that we' re can cern ed wit h we re certainc he In ica Is

21 I believe you're aware of what we're talking about here in

.).) this cas e . Wh atar e tho sec heIn icaIsus ed for?

2:3 A. As you say, an itern we didn't see was our --

24 was a plant located within two hundred yards of the premises

2.') we \\'ereon. Tha t' s the plan t that --

A..:"iNAJ. TEsn;R
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Q. Well, just describe how the chemicals are used.

A. Okay. The chemicals are used in a boiler.

3 They're mainly sludge retarded and removable chemicals that

4 are necessary for our boiler that's in continuous use.

5 Q. In your opininn, are these necessary for

6 the proper operation of that boiler?

7

8

MR. FELTON:

to that. The witness --

If Your Honor please, I object

MR. FOX: Fair enough.

10 , MR. FELTON: is just the controller of the

11 company, and certainly doesn't have any chemical expertise.

12 THE COURT: I'll sustain it.

13 Q. Let me ask this que~tion: are they used

14 solely In th~ boiler?

16

17

18

A.
Q.

in the boi 1er ?

A.

Pardon me, I didn't

Are these chemicals in question used solely

Yes, sir.

]9 MR. FOX: I think we've agreed -- Mr. Felton

21

has agreed that if the Judge will find on these facts in
j

principle, you and I can determine the amounts without

going into that today.

23 1'-11(. FE LTON : Yes, if you wo u 1d, Judge . I

24 think, with this on record, that if you will decide these

items by category, the tax department and the taxpayer will
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.get together and determine the .final amount so you don't

~ have to break them down yourself by the audit papers.

MR. FOX: Or spend the next twenty minutes
4 reading the amounts. In fact, we even had a little dispute

over one of them. I don't want to get into that now.

6 MR. FELTON: We'll stipulate that the amounts

, were paid and that wer~ assessed, and that they are the

H amounts that are set forth in the audit work papers, which

9 are part of the record in the case.

10 MR. FOX: We will likewise stipulate that.

11 That's all I have at this time.

12 CROSS-EXAMINATION

n BY MR. FELTO:.J:

14 Q. Mr. Kling, these dunnage bags that you

15 testified to, these are inflatable, are they not?

16

17

A.
Q.

That's correct.

And they don't, of themselv~s,restrain any

18 movement of any bricks in any direction, do they?

19

:20

A.
Q.

I don't believe I understand you.

Well, now if you had a block of brick, a~d

21 you put this dunnage bag next to the block of brick without

22 putting any other block of brick on the other side of the

23 dunnage bag, the bag itself wouldn't restrain the movement

24 of that first block of brick at all, would it?

A.

A..'I,f~AJ, TESTER

No, sir. The bag would fa11 over.
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] . Q.
A.
Q.

KL 1.'\ c- C

Yes, sir.

That's correct.

And that's true even though you wrap the ba~

4 around two sides of a block of brick, 1S it not, sir?

5

6

7

A.
Q.

A.
Q.

Considering the weight of the brick --

Yes, sir.

and the weight of the bag, you're correct.

So the truth is that the bag itself, by

9 itself, without more, doesn't restrain the movement of

10 that brick in any direction, does it, sir?

11

12

A.

Q.
By itself, no.

Okay. And it's the other bricks, in fact,

11 that are stacked next to brick, that prevent the movement,

1.~ isn't that correct?

I;)

16

I,

A.
Q.
A.

No, sir.

What is it then?

In fact, when the bag is in~erted into the

IS en of bricks and blown up, all of the bricks in the car

19 move to the outside and are highly compressed. What the

20 bag actually does is compress the bricks so that they cannot

21 move.

".) Q. Okay. And the bag is compressed or inflated

2:1 once everything's loaded into the car, is that correct?

A.
Q.

That's correct. That's the fi.nal thing.

And \'Jhatthe bag does, in reality, is to

TESTER-PERDUE & ASSOCIATES
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keep the bricks from hitting each other in transit and

contact.

A. That's correct.

A. No, sir.

pIece of equipment, I am unable to make brick.

It keeps them

I agree with

From movIng

It keeps ~hem from moving at all.

Well., that's what I meant.

I agree with you to a point.

.Not from hitting each other.A.

Q.

Q. Now the crane and hoist that we talked about,

A.

Its purpose is to provide for the maintenance and

breaking, isn't that correct?

against one another.

and the contact causes the bricks to break.

Q. Yes, sir. I understand it may be very

A.But they are in contact with one another,

Q. It's used just to service and maintain the

Q. And that's the purpose for the dunnage bags?

but the point is that they don't move while they're in

rep air 0 f mac h inest hat are use din the pro duc'tion 0 f bric k ,

and are not for anything in connection with the actual

sir.

bricks themselves, isn't that right?

important to your brickmaking process to have that machine .

makes the brick. But I do disagree in that without that

your statement that it's to maintain the equipment that

But the machine doesn't move bricks itself, does it?

'J

3

4

5

6

7

H

9

10

11

1:2

1:3

14

Ii)

If)

17
I .

IH

19

20

21

.).)

2:3

24

25

Al'\"~A J. TESTER
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machincsthat move the brickt isn't that right? or the

A. As far as I know.

manufacture of the brick?

A. That's correct.

foundations that we talked about. The ones that were

I said prior to this -- and I wantCorrect.A.

Q. There's no present intention of anybody at

A. No, sirt there's not.

A. Never.

Q. They haven't been moved Since they've been

Q. They're on concrete foundations?

A. Wcllt they could be moved, but for the time

Q. They're there for good, aren't they?

A. No, sir.

Q. There's no question that those tanks are

Q. All right, sir. The oil tanks and the

sitting up on the hill. They're for the purpose of storing

fuel oil for your protesst are they not?

different grades of fuel oil are stored. But it's always

to make a statement: number two fuel oil -- sometimes

fuel oil for burning in the kiln.

permanently mounted there, is there?

being, they're there for good.

installed there, h~ve they?

Webster Brick that you know of to move those tanks?

'J

;3

4

;)

6

7

8

9

10

1 1

12

1.3

14
~

I,S

IG

17

18

19

20

'21

2:2

23

2.1

25
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Q. Arc the lines for feeding the tanks into the

~ kilns, et cetera, underground permanently mounted?

3 A. Until they reach the plant~ they're buried

4 between the tank and the plant.

Q. Okay. And flashing -- you were talking about

6 the oil going onto the brick. Can you estimate for me how

7 much of the oil IS actually consumed in this plant actually

8 ends up In that kind of a usage?

9 A. What you're talking about, SIr, is is a

10 real technical thing. Ceramic engIneers spent years working

11 on it. I could gIve you my understanding of it.

12 Q.
l\.

\Vell, okay.

My 0nderstanding of it is that what actually

14 goes on the brick is carbon, which is a molecule or something.

15 But it's a part of the oil itself. Now as to there being

16 any oil on the biick, the brick is not oily when you're

17 finished with it, but it does have a produ~t of that oil

18 placed upon its face.

19 Q. But of the percentage of oil that you-use

20 in the entire process for Webster Brick, there's only a

21 miniscule portion of that that ends up as carbon on those

n bricks In the last analys is, isn I tit?

23 A. Probably so, but there are two colorings

24 that go into effect here. We talked about flashing as

25 put tin gab 1aeke 0 lor 0 nth e bric k .
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When a brick goes into this heat and chnngcs

from a p1ece of mud into a brick, it changes color simply

by the heat itself, and by the fact that it becomes something

4 ,else. It becomes inert. So there's a color change due to-

the heat from this oil, whether we're flashing,or not.

6 Q. But that's not the result of any impregnation

7 of carbon onto the brick from the fuel oil, is it?

8 A. That's highly technical, sir., I really don't

9 knolv. It's a result of the heat.

1()

11

Q.
A.

You do,n't know that it is?

The heat causes these bricks to change color

12

1,)

14

and take on a red color that you normally associate with

brick. And flashing causes the brick to take on a dark

color, which you see in a home frequently where the pattern

15 variegated.

IG Q. Certainly. Now the cement reinforcing steel

17

18

19

rods and wires in the items that are issues in the case

today, these are the items that comprise the floor of that

Plant ~umber Two, are they not, sir?

21

22

23

2.t

A.

Q.
A.

Q.
isn't it?

Floor and kiln tunnel.

Yes, sir.

Correct.,

Of Plant Number Two -- that's a permanent floor,

A. That's correct.
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Q. It's part of the building, is it not?

)..,
---'::..!..._~._-

2 1\. Well, I hesitate to answer that. We have

3 similar brick plants other than the one -- we have other

4 brick plants other than the one you saw that does not have

5 near the amount of concrete floor.

6

7

Q.
A.

Well, I understand that.

Because it's not necessary. Because we don't

8 have automatic car haulage equipment.

9 Q. But that floor supports the entire weight

10 of the building, doesn't it?

11 A. Yes. Were it not for the equipment In there,

12 though, that floor could be a lot of dirt floor right there.

13 Q. I understand. The fact, though, is that it's

14 permanently there, and it's there for flooring so that

15 people can walk and brick can be moved across the floor

16 area, isn't that correct?

17 A. No, sir. Part of your question is correct.

18 It is there permanen~ly. But my earlier point was: we

19 have brick plants where you won't see floor like that. It's

:.W not there for the benefit of the people. It's there for

21 the benefit of our automatic car hauling equipment.

22 Q. Well, you usc it for transportation of brick

23 across the floor, don't you?

24 A. Yes. And that's the primary purpose, lS to

haul brick throughout our plant.
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Q. Sure.

A. The fact .that we enjoy the ability to walk

:3 on it, I think th;lt's incidental to its prImary purpose.

4 Q. Now the machinery foundations that you

5 testified to. These are the -- this is a concrete structure

() underneath the kiln, is that correct?

7

8

A.
Q.

Yes, sir.

And it, again, is permanent and is a founda-

9 tion for the ,kiln itsel f, isn't it?

10 A. .That's correct. It serves that purpose also.

11 Q. All right, SIr. And the kiln is that brick

I~ structure that was on top of these concrete foundations that

1:1 \,' e s il h', is that cor rect?

A. That was part of the kiln, but that's not -~

1~ that's not all-inclusive now. The kiln is the entire design.'J ,

16 with the track -- which w~ did not see -- with the tunnel

.17 \\hie h we J ids ee -- as well as t11e bric k sur f ac e whie h

18 you're talking about.

19 Q. Well, there's no doubt about the kiln being

20 permanent either, is there?

21

22

A.
Q.

No, sir. That kiln is permarient.

That is permanently attached to the real

2:3 est ate, is it not?

24 A.

Q.

A.",);A J, 11~STER

It is.

Just as the floors?
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A. Corr'-;c": .

..'\, . C(Freet.'

Q. JuS! i~~: ~;'~::; fOJndations for the oil tanks

A. No, Slr.

A. No, sir.

A. That's correct.

MR. FELTON: All right, SlY.

Two quick questions.

I don't know what happens to it.

the rail system?

A. It's not returned to us, if that's your

Is brick ever moved across that floor, except

The other question lS on this flooring --

Q. That's not returned.

Q. lloh'about ~hc other dunnage, the strah' and

That's all the questions I have, if Your

Q.

Q • Arc p e 0 p Leo al ina r i 1yon t h 3 t f lao r '!

arc?

~IR. FOX:

iloni)I"pleasc-.

RLDIRECT [XAMI~ATION

the woed we saw there?

13':' ;.m. FOX:

line of questioning.

just to clear it up.

on rails

;j

I)

'7

S

9

10

1 l

L

1 :3

1-;

Ib

1\.5

~ I" ,
I
!
i

]';) I

.' I
i
I];) I
I
I

I
:20 I,
~1

I
22 I

I
::::~ I

I
~j I
~;-) I

I

l
"
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A. Not 111 any other capacity.

3

Q.
A.

I'm talking abou~ \vhere the rail system is.

Occasionally people walk across that floor,

4 but there are no work stations in that end of the building.

5 There's nothing to be done other than to observe, or to tour,

6 or to --

7 Q. I'll give you an example. Was our being

8 out there today a regular experience, or a Ulllque thing?

9

10

11

A. It was a unique thing for us.

MR. FOX: All right, sir. That's all.

~lR. FELTON: One brief question, if Your

12 !Jonor pleas'e.

14 BY ]\IR. FFLTON:

15 Q. You claim the reason that the bricks arc not

IG moved :1cross the £1001', other than on tracks, is bec:1use of

17 their weight and size, isn't it?

18

19

20

21

A. That's correct.

MR. FELTON: That's :111 I have.

[Witncss cxcus~d]

[The defendant presented no witnesses]

~lR. FOX: lve would stipulate the introduction

2~ 0 £ reg u1a t i on s.

TlfE COURT: Ok:1y. Mr. Fel ton.

~lR. FLLTON: We would stipulate the introduction
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of regulations. I will simply record an unmarked copy.

2 l\linearealJ. marked up with my own personal observations,

3 which I'm sure they don't want to hear.
4

G

THE COURT: All, tight.

MR. FOX: Is that the '70 and the '69?

l\1R.FELTON: These are the '69 regs.

MR. FOX: Which month? Would you send me the

8 same one you're reading from, so we'll be sure we're arguing

9 about the same thing.

10 MR. FELTON: Just so the records will be

11 clear, the regulations I'm talking about were issued by the

12 Department of Taxation under date of July l~ 1969. And

13 they're the ones that are currently in force.

TIlE COURT: No more oral argument? You

15 want to make any argument?

16 MR. FELTON: I'll just respond to whatever

17 questions the Court might have. I anticipated addressing

18 the issues in my brief. But if there are particular matters,

19 we' 11 ask to be heard on them.

20 THE COURT: Do you understand the law to be

21 that machinery which is used for the sole purpose of

22 maintaining manufacturing equipment would not be excluded,

23 is that rig ht ?

24

in our position

MR. FELTON: The law on that subject is stated,

A."~A J. TESTER
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MR. FOX: Lxcuse me. The regulations, please,
2 sir.

3 MR. FELTON: Okay. I was going to say, the

4 law on that subject is stated, in our view, in the regulations.
,.
oJ

G

...,
I

8

9

Section 1-63 provides likewise, machinery and tools used to

repair and maintain machinery and tools used directly in

production are taxable .

TIIECOUR.T: What do you say about that?

~m.. FOX: Well, Your Honor, we would say the

10 purpose of this -- that is a regulation the Court's

11 gOIng to have to look at the statute -- although our State

12 Supreme Court has said that regulations are entitled to

13 great relief. They said four different times -- four

14 different things that .the regulations are entitled to.

IS And I'm sure that --

16 TilE COUR.T: You sure the regulations are

17 covered in the statute?

18 MR. FOX: I feel it is . That particular one is.

19 And I also feel that that particular one 1S

:;0 covered In the statute.

21

22 your briefs.

23

24

THE COURT: You-all will cover all that in

~1R. FOX: Yes, SIT. We will cover that.

I might add that the Supreme Court of this

:!;.) State, in treating regulations, ilas given them four different

A..'i~AJ. TESTEH
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2

3

\\'e igh ts . I '11 b eve ry muchi n t ere sted t0 see \oJ hie h \'J C igh t

Mr. Felton chooses to give it.
MR. FELTON: I can't resist the urge, Judge.

4 I think we've only given it one weight) and that's great.

5

6

MR. FOX: Fair enough.

TJlE COURT: How do you want to handle the

7 briefing of this thing?

8 MR. FELTON: Mr. Wooten and I have dis-

9 cussed the possibility that the Court might be benefitted

10 by a transcript as it sees our briefs. We would suggest --

11

12

and are perfectly willing to provid,one. And maybe to take

thirty days for him, and then thirty days for me after filing

13 the transcripts.

14

1.5 transcript.

THE COURT: I'll be glad to look at the

16

17

18

MR. FELTON: Sure.

MR. fOX: Yes, sir.
THE COURT: Within thirty days for each,

19 after the transcript.
MR. FELTON: He files thi rty days after the

21 tran scrip t . An d I f i1e th irty day s aft cr he fi1e 5 •

THE COURT: All right. Do you want to

23 .reply?

24 MR. FOX: Yes, sir. I would like that printed

2;) up, Your lIonor, in view of the fact that ~1r. Felton has
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indicated he might be citing certain cases we're not aware

2 of.

3

4

6 transcript?

7

8

THE COURT: How long do you want on replies?

MR. FOX: Ten days.

THE COURT: Thirty, thirty and ten after the

MR. FELTON: Yes, slr.

THE COURT: All right.

9 [Court adjourned - 3:25 p.m.]

10

11

12

13

14

15

16

17

18

19

20

21

23

24
') ~_.J

TESTEH-PERDUE & ASSOCIATES
AX:"A J. TESTER ('ur 'RT RFI'()R'IERS

ROA."iOKE, VIRGINIA

E. WAY:-.'E PEHOUE

52



CERTIFICATE

STATE OF VJI~c;JNIA )
) To-wit:

2 COUNTY OF ROANO.KE )
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