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SERVICE STEEL ERECTORS COMPANY,
Plaintliff,
v. MOTION FOR
: JUDGMENT
INTERNATIONAL UNION OF OPERATING :
ENGINEERS LOCAL 147, 147A, 147B
AND 147R,
Serve On: A. R, Moore, Jr.
, Business Manager and President
5307 Virginia Beach Boulevard
Norfolk, Virginia 23502,

Defendant.

The Plaintitf, by counsgel, reapectfully represents unto
the Court as follows:

1., It is a Virginia corporation duly authoriged to
oonductobuéinéss in this State.

| 2. The Plaintiff and Defendant are parties to a collac-
tive bargaining agreement dated June 10, 1975.

3. The collective bargaining agreement provides that
thera will be no work stoppage because of a jurisdictional éispute
and further that there shall be no work stoppages, strikes or
lockouts during the term of the agreement for any xeason what-
sogver, |

4. The Plaintiff was a subcontractor on the second
Hampton Roads Bay Bridge Tﬁnnel job and the Defendant agreed
to provide Plaintiff with operating engineers on that job in
accordance with the provisions of‘the.collective bargaining
agreemant. |

5. The Dofehdant breached the collective bargaining
agreement by failing to prowide operating enginaeers to the

Plaintiff on July 10, 11, 14, 15 and 16, 1975, thereby causing
a work stoppage.
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6. The work stoppage Ly the Defendant caused the
Plaintiff to incur actual daﬁaggs in the amount of Ten Thousand
Dollars ($10,000.00). o - |

WHEREFO#S; the Plaintiff asks thaf it be awarded a‘
judgment against the International Union of Operating Enginaers
Local 147, 147, 147B and 147R in the amount of Ten Thousand
Dollars ($10 000. 00) with interest from July 16, 1975, and

costs on its behalf expended,

- SERVICE STEEL ERECTORS COMPANY

By f)\ \L...,,L MM

~ Counsel

John H, OBrion, Jr.

- R. Bunter Manson
Mw&mkumh,ﬁ&h,%uh&B%&a

1200 Ross Building .

Richmond, Virginia 23219
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Engineers, Local 147, 147A, 147B and 147R, and for its answer

|
i

to form a belief as to the allegations contained in Paragraph
designated "1", and calls for strict proof thereof.
2. The Defendant neither admits nor denies the

allegations contained in Paragraph designated "3", and calls for

| strict proof thereof. .
t

! 3. The Defendant neithéf admits nor denies the
allegations contained in Paragraph designated "4", and calls for
strict proof theréof.

4. The Defeﬁdant denies}each and every allegation
contaiﬁed in Paragraph desigpated "S5,

‘5. The Defendant denies each and every allegatioﬁ

contained in Paragraph designated "6", and calls for strict

proof thereof.

And having fully answered this Defendant prays that the

%iCourt dismiss the Motion for Judgment filed herein and award the

Defendant attorneys' fees and costs.

00003

Now comes the Defendant, International Union of Operating

to the Motion for Judgment exhibited against it, states as follows{

1. _The Defendant denies knowledge or information sufficie

!
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|
|
o
!
!
|

i
|
5
i
i




INTERNATIONAL UNION OF OPERATING

ENGINEERS, LOCAL 147, 147A, 147B and
147R, ‘

~

e
P

By: // //4//’/,

P Of Counsel

T hereby certify that a

copy of the foregoing ANSWER
was on this _ day of __24¢Av(, , 1976, mailed to the
offices of Messrs. Browder, Rusgéll, Little, Morris & Butcher,

1200 Ross Building, Richmond, Virginia 23219, counsel for the
Plaintiff.: : :

_~—"stuart R. Gordon
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ORDER

This day came the plaintiff by Michael Jernigan,
its Vice President and by counsel and the defendant by Russell
Moore, its Business Agent and by counsel and thereupon came a
jury to-wit: Johnnie M. Peaden, PaLr1c1a C. Petersen, Charles w
Quinley, Alex M. Salzberg, Sally A. Smith, Cornelius A. leder
and Ollie E. Wilkins who were duly sworh the truth to speak upon
the issue joined.

Thereupon at the cenclusion of the plaintiff's
evidence, the defendant, by counsei moved the Court to strike
the plaintiff's evidence and enter summary Judgment in its
behalf which motion after having been fully heard and maturely
considered by the Court, is sustained, to which action of the
Court, the plaintiff, by cddnsel, duly excepts.

i Whereupon it is considered and ordered by the
Court that the said pleintiff take nothingvfor its motion for
judgment and that the said defendant go hence without day and

recover of the said plaintiff its costs about its defense

herein exrjended. .‘ (/ Sl /(J/ LQ(D/

Spencer G. Gill Jr.
dge

' A COPY, TLq—é t')u” L. STOVALL, CLERK
* : DY , D C
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SERVICE STELL ERECTORS COMPANY ,
a Virginia Corporation,

Plaintiff,

NOTICE OF APPEAL

V.
AND

INTERNATIONAL UNION OF OPERATING
ENGINEERS LOCAL #147, 147A, 1478,
and 147R,

ASSIGNVENTS OF ERROR

At Law #L76-816

N/ M N e M e N e N I S A N

Defendants.

" 'NOTICE OF APPEAL

Plaintiff hereby gives Notice of Appeal to the Supreme Court

of Virginia from the judgment rendered herein on October 28, 1976.

ASSIGNMENTS OF ERROR

' Al.,;The Court erred in sustaining defendant's Motion to Strike :
the plaintiff's evidence made at conclusion of the plaintiff's evidence,
and in cntering summary judgment on‘behalf of defendants.

2. . The Court erred in excluding testimony from plaintiff's wit-
nesses Michael Jernigan and Warren Jessup as to statements made by a
member of the defendant Union as to reasons for leaving the construction
job on July 10, 1975, recasons for not reporting to work between July 10,
1975 and July 16, 1975, and reasons for returning to work on July 16,
1975.

3. The Court erred in refusing to admit the expert testimony of
Michael First, an accountant for plaintiff, and errcd in requiring all

financial books and records of plaintiff to be cntered as exhibits, and
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erred in requiring said books and records to be identified by

Plaintiff's bookkeeper/chstodian.

STATEMENT REQUIRED BY RULE 5:9

A transcript of the hearing of October 28, 1976 will be here-

after filed.

SERVICE STEEL ERECTORS COMPANY

By ' ’
Counsel

CERTIFICATE

I hereby certify that a true copy of the foregoing Notice of
Appeal and Assignments of Error has been mailed this __ésrday of

November, 1976 to Henry E. Howell, Jr., Esquire, of Howell, Anninos,

counsel of record for the'Defendant.

Daugherty & Brown, Suite 808 Maritime Tower, Norfolk, Virginia 23510,
JOHN H. OBRION, JR.

; 0f Counsel é;
R. HUNTER MANSON

Browder, Russell, Little, Morris § Butcher
1200 Ross Building
Richmond, Virginia 23219

‘czrcuxw COURT
fled.. fx// Do 49%-—-
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10

11

12

—— —

JOSEPH MICHAEL JERNIGAN,
ca d as a witness on behalf of the intiff,
having'be first duly sworn, examined and

testified as fol :

IRECT EXAMINATION

B . OBRION:
Q. Would you please state your full name for u
A. Joseph Michael Jernigan.
0. Are you an officer of Service Steel Erector
A, o Yes, I am.

Where is that business located?

In Chester, Virginia.

generally what kind of
business it is engaged i it do?

We do steel erection mostlyi~xeginforcing

l;7and crane rental.

Q | Was your company a subcontractor on the
second Hampton Roads Bridge Tunnel job in the summer of 19757

A | We were a contractor for the approaches on
the éecond Hampton Roads Tunnel crossing.

Q _ What do you mean by "approaches"?

A There were three jobs on this bridge, the

approaches and the tube itself, and we were the contractor on

V]

COURT REPOQTERS, INC — NORFOLK. VIRGINIA
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Joseph Michael Jernigan .- Birecti=>.:=: 15

(4]

9
10

11

16
17
18

19

the approaches. 7

Q All righf. What particular side were you
working on in the summer of 19752

A We were working on both sides, but I was

in charge of the north island.

0 The. north island being the Hampton side --
A . That's right.
e - . -- the Hampton Roads side?

MR. OBRION: May I approach the witness,
Your Honorz? .

THE COURT: Yes, sir.

BY MRf OBRION:

Q0 - \Would you be able to cgfte to this table,
please, and take this ncil and piece 6f paper and draw the
tunnel access roads and wh e you re working in July, 19752

A Well, I am t going to be able to do it
to scale, but I will get it fenerayly so that you can understan
All right. This will be/Strawberry Bagks here.

0 - that the motel?

THE COURT: You all may t up and see this
if you wish. /
/ THE WITNESS: And here is 64 comipg this

% . .
way, and this is where the toll plaza was. THNgs is

the new bridge here, and this is the old bridge fdQm

COURT REPORTERS. INC — NORFOLK, VIRGINIA
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Joseph Michael Jernigan.,-"pirectis=i 17

[}

10

1

13

14

16

17

18

19

20

Q ~ Would you indicate what tunnel you -- that

area where Mr. Walters was working on the morning of July 10th,

19752

All right. In here; I had steel to b

placed in this aread all this happened

he was right here and

Put a "T" on that for trailer.

A Okay. ;n this area here, either one of
these‘areas here is where he always parked the cfane to work
on it or whatever. But let me say this: This was all paved
| or packed road right throughlhere. The rest of it was sand
where a car couldn't get past. You had té use a heavy piece

of equipment to get around it.

MR. OBRION: We would like to introducé
this as Plaintiff's Exhibit 1.
THE COURT: Have you seen it, . Howell?

All ridwht, sir.

(Whep€upon, the foregoing diagram
S received in evidence and
rked for identification as
PIMNnptiff's Exhibit Number 1l.)
BY MR. OBRION:
Q What was the nature of youlwork on this

particul job in July, 1975? What phase were you and what

worj/were you actually attempting to accomplish at that ¥pe?

COURT REPORTERS. INC. — NORFOLK. VIRGINIA
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Joseph Michael Jernigan - Direct 19

V)

154

tl

[

4

a . .Did any member .of Local 147 check and clear
their credentials’ when they‘came'on.the job? |
A 'Yes, he did.
1} Can you identify that gentleman and tell
me wﬁat his title was?
A Peewee Evans —-- his nickname was Peewee --
was the local representative on:the:job, the: steward. He é&
checked the credentials.: I was with him when he did.
| 0 ‘ Whenithey'reported,t0“the.job?
A Right. That's. just customary: to make sure
tﬁe individual ﬁas paid his dues and has avproper referral.
0 Who was .the: operating-engineer: you were
using on July 10th, 19752: |
A v ‘Gordoniwélters.‘
Q Was Gofdon"Walfers.to your knowledge.a member
in good standing of Local 14772. |
| A | . ies;she;iSwand.was.,
Q - Did Mr. Gordon Walters come .to work on: the
morning of July 10th? |
| A | Yes, he did.
o ‘You have previously identified on Plaintiffls

Exhibit 1 where he was working. Do you know exactly what he

-was doihg and what kind of .machinery he was operating that
moxrning?

A 'He was operating a fifteen-ton cherry

COURT REPORTERS. INC. - NORFOULK, VIRGINIA
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Joseph Michael Jernigan ~ Direct 20

[

picker and he was engagéd in moving steel from our storage
areas down into the hole where the work was being done to the
iron workers who would then place it.

0 - Did you see Mr. Peewee Evans come to the
north island that morning?

A | Yes, I did.

0. Could you indicate on Plaintiff's Exhibit

1 where you saw Mr. Evans come from and where you saw him go?

THE COURT: What morning is that?

OBRION: July 10th, Honor. I am

THE u want me to get up?

MR. OBRION:

THE COURT: You may step down there.

THE WITNESS: All right. Now this is, as

I said, this is your steel stockpile; this is the
trailer. I was between here and the area where we
were working,back and forth. And I had just come:
back to the trailer and seen the car go by. And I
don't remember what kind'it was, but I knew it was
him. ‘And he came over here, parked his car and

walked over to the cherry picker and had a conversatig
with our operatér and then left.

BY MR. OBﬁION:

Q Following the conversation -- you did not

n

COURT REPORTERS, INC. — NORFOLK. VIRGINIA
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Joseph Michael Jernigan;-ﬁnirecﬁifecé ‘21 vﬁ

' ' #

1]l hear the words spoken yourself personally? _J%
: 3 w1

2 A No, I did not. | A
3 Q | Following Mr. Evans coming up to Mr. W;lters'gg
41| tell us, please, what if anything Mr. Walters did. iﬁ
o A | He told me -- I asked him what was wrong. %
: s Cd

51l He said that the steward had told him that it was a 1egal‘strike. %
7 MR. HOWELL: If Your Honor please, we objeét ;
8 to hearsay. g
9 THE COURT: Well, sir --
10 MR. HOWELL: Walters is not a party to this
11 suit. *
1 ~ THE COURT: No, he's not, but what's your. :
13 responsevto’that? f
14 MR.‘OBRION: Your Honor, we have a case in :
15 point ﬁo the statemeni given by one union in response] ?
16 to their -- 194 Virginia -- to hearsay. That obﬁection>i
17 that it would be hearsay loses a valid case. ';
. ‘ 3

18 THE COURT: What's the name of the case? g
19 MR. OBRION: ’It's‘194 Virginia, United '.%
20 Construction Workers vefsus Laburnum, 872. | %
21 THE COURT: You are familiar with that, %
22 Mr. Howell? | %
23 MR. HOWELL: No, sir. TThis is an exception.f'%
24 THE COURT: What's the page, gentlemen? é
25 MR. OBRION: The page number is 896. i j
;

COURT REPORTERS, INC. — NORFOLK. VIRGINIA ;



Joseph Michael Jernigan,~ Rirect:i:a~x 22

&)

[$1]

8|

17

18

19

16 ||

MR. HOWELL: 1If YourIHonor please, it's a.
very tightly limited exception, and there has bgen
po.groundwork to show that the -~ |

MR. OBRION: I can perhaps lay a better

]
foundation if that will assist the Court and alleviat

the objection.

THE COURT: All right, sir.

BY MR. OBRION:
: !

0 Did Mr. Walters leave the work site on that

morning, July 10, after the conversation with Mr. Evans?

A Yes, he did.
0 Where did he go exactly?

" A _ He went to the bridge and waited just on
the other side of the picket line. |
Q Now this picket line, was that -- well, I
am going to ask you to stay where you are. I hope they will be
able to see it. Would you be able to point with your finéer

to Plaintiff's Exhibit 1 and tell us where the picket line is?

MR. HOWELL: If Your Honor please, re
any evant evidence concerning a pie¥et line in |
this case ﬁe d have t rst ask if there w#s a
picket line mai ned he operating engineers.

THE COURT: Not necessa .

MR. HOWELL: We note our objection®

COURT REPORTERS. INC. = NORFOLK, VIRGINIA
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Joseph Michael Jernigan - Direct .23

ps

yed
It

. continuing to work?

BY MR. OBRION:

Q. | ' Could you show us where the picket line
was>located?

A It was right heré at Strawberry Banks,: :As
you get off 64vcoming south. there is a little turn by tﬁe
motel there. Right there where that curve is was where the

access road was, right between the motel and the existing

Interstate.

Q- Now Mr..Walters left the position_marked
with ~--

A - Yes, he did.

Q , bid he park the equipment?

A Yeg, he did. He came to the trailer, -

informed me what had happened and a few other things.

Q Did he tell you the reason he was not

A Yes, he did.

MR. HOWELL: If Your Honor please, ve '
object to this hearsay testimony. They have a
witness and the witness'can testify to whatever hight
be relevant, but I don't think this witness can
testify concerning what another witness said.

I've just seen that case, but just looking
at it there has been no groundwork laid.

THE COURT: Isn't there something to be

COURT REPORTERS, INC. — NORFOLK. VIRGINIA

00015



| Joseph Michael Jernigan - ‘Direct 24

L

6

shown by the witness himself? Then he is subject to
cross-—examination by Mr. Howell.

MR. OBRION: Well, if Your Honor pieaﬁe,
we could present our case in any manner that we'd
-like to. And Mr- Waiters' testimony, if it came in —-
at that time we may choose not to call Mr. Walters,
but insofar as this witness --

THE COURT: The problem of the objection
to hearsay evidence is it denies the other party the
right to cross—ekémination.

y MR. OBRION: We will have him here to --

THE COURT: No, he can't cross-examine his
own witness.

MR. OBRION: .That's strategy.

THE COURT: I am not talking about what he
can do; what you can do, y°u can call him yourself.

MR. OBRION: Yes, sir.

THE COURT: I sustain your objection, Mr.
Howell, unless these érelffmissions against a party

to the suit.

MR. OBRION: That's exactly what they are.

" Could we take it up outside of the presence of the

jury?
THE COURT: Ladies and gentlemen, if yoﬁ

would step out.

COURT REPORTERS, INC. - NORFOLK, VIRGINIA
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Joseph Michael Jernigan - Direct 25

ot

L |

(Whereupon, the jury left the

courtroom.)

MR, OBRION: I will sﬁmmarizé the evidgnce
for the purpose of the argument. If Your Honoxr then
rules against me I would ask that it be put on the
record.

THE COURT: Outside.the presence of thé

jury let Mr. Jernigan tell us.

BY MR. OBRION: [OUTSIDE PRESENCE OF JUFY]

Q ' What statement did Mr. Walters make to you
when he had left the job?
| | A _- He said that the steward, Peewee, had told

him that it was a legal picket and that they were going to

honor it.
Q Who did you interpret "they" to be?
A He meant the operators were going to.
O All right. Now during the course of tﬁat

week when he was out of work did you have other conversations
with Mr. walters?
A Yes, I did.
Q Can you tell me what reason he gave if. any
‘ N

as to why he was not returning to work?

A ~ Well, he had never been threatened, or -

COURT REPORTERS. INC. -- NORFOLK, VIRGINIA

00017




Joseph Michael Jernigan - Direct 26

| anyway I don't want it to sound like he had been. He was afraid

o

well, he told me he was afraid charges might be brbught up, if

]

it was a legal ;iékét,'against him which would cost him money or
he might not ever be able to get another job out of the Local.
E v " MR. OBRION: In other words, the thing would
‘be when he finally went back to work, but the same
matters will come up during the course of my eviéence.
8 || BY MR. OBRION:

& Q Did he give you a reason as to why he had

- 10 }} returned to work?

1 A He had beeh told to come back.

12 | | MR. OBRION: We maintain that his statement]
13 : as to the reasons why he left, stayed out and came

14 back insofar as they involve the defendant union aﬁd

15 efforts by the steward and they were told to come

i6 back by union officials, that they amount to union

17 involvement in any permanent decision which he might
13 ‘ make to the extent they occurred immediately after
19 the leaving of the job on July 10th, which they are

20 ‘ a res gestae exception to the extent that they are
21 admissions against interest.

22 : THE COURT: Whose interest?

24 : | _ MR. OBRION: The interest of Local 147 of
A " which he is a member. Now this case Laburnum

95 H - Construction, the parties were the same. It was the

r

COURT REPORTERS, INC. — NORFOLK, VIRGINIA ‘ E

00018



~ Joseph Michael Jernigan - Direct 27

16

17

18

T4

‘be binding or an admission against the interest of

1

employer asking the employee union member as to if
wheréin they would not comé back to work.

THE COURT: I am still minus something here
and that is I don't see that it has been shown that
Mr. Walters was a person who is_authorized to speak
on behalf of the union and to bind the union.

g

MR. OBRION: We don't contend that he was

|
authorized to speak -

THE COURT: It wduld_be the defendant
againét»the interest of the defendant. Now this is
an iﬁ§ividua1 who is a member of the defendant union.

MR. OBRION: Yes, sir. If I might -- E

| THE COURT: Is he authorized to bind them
by admissions against interest? Can he say, "Mr;

Jernigan, that union is wrong, and if they persist

in this they are.going to owe you $10,000"? Can that]

!

1

ﬁhé union?
MR. OBRION: We claim absolutely so. And
I believe there's anothér case'that will show th;t
they are responsible.
THE COURT: May I see the case, please,
because I am not convinced at this moment. What's
the other one?

MR. OBRION: United Brotherhood versus Humphreys,

COURT REPORTERS. H;"IC. - NORFOLK. VIRGINIA

00019



-Joseph.Michael Jernigan - Direct 28

14

17

13

&3]

20

the Virginia Supreme Court did not go on admission

203 Virginia 781;.on employees beingvlabor members
which would bind the union.

THE COURT: That's a little different from
admission against interest. Just like a bus driver.
The bus‘driver drives a bus. If he's negligent his
hegligence is atﬁributable.to his employer. But the
bus driver can't go out and knock you down and s:ay,"'~
"Pleaééldon't worry. The bus company will pay you
a hundred thousand dollars for your interest."

MR. OBRION: They usually say "my insurance
carrier”.

THE COURT: They usually do. That's my
problem in this. If you can give me any authority.

MR. OBRION: If I might add, Your Honor,

against interest. They alig;zaiit to show'ﬁhe state
qf mind of the declarant and the state of mind -;\V//
THE COURT: Was it solved? | !
MR. OBRION: No, sir. In the Laburnum
case is not -- i
MR. HOWELL: You are citing Humphreysk‘
admission against interest?
THE COURT: I can't find as evidence néw

interest that this member of the union can make an

admission against the interest of the defendant union}

COURT REPORTERS. INC. — NORFOLK. VIRGINIA
§
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Joseph-Michael Jernigan - Direct 29

Tt

so as to be admissible in itself.

MR. OBRION: All right. I would ask that
the Court admit it 9n the basis' as showing Mr. &alteis'
§tate of mind asla declarant showing that he had’
véome fear of the consequences as his reason for
leaving and for not going back to work.

Usuﬁlly you say "We ﬁave a case on po%nt"
but this is the same party, same relationship, same
result to show the state of mind of the declarant.
If it's a hearSay objection he'’s making a normai
exception.

THE COURT: Ibsustain his objection.

Allvrighf, sir. You have vouched the:
recdrd, and ydu want to note your obﬁectibn..

| MR. OBRION: Yes, sir.
THE COURT: All right. Bring the jury:

{
back in, please. -

(Whereupon, the jury returned to
~ the courtroom and resumed their seats in.
the jury box.)
| MR. OBRION: May I approach the witness?
THE COURT: Yes, sir.
'MR. HOWELL: I have no objection to the

pictures going in and reflecting some --

COURT REPORTERS. INC. — NORFOLK. VIRGINIA -
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Joseph Michael Jernigan - Direct 30

| &

16

17

18

19

20

'MR. OBRION: I have.vouched the record: I
have in my hand four photographs which are repr‘gent?-
tive of the pickets who were in place,as'des ibed

'by Mr. Jernigan, on July 10th.

MR. HOWELL: 1It's agreed none/were members
of e operating engineers.

MR. OBRION: All right.

HE COURT: Did you 3f1 get this? These 4§;/
are pickets MNut they are no embers of ihé defendant
union. :

All righh, sif.
(ﬁh eupon, there was an off-the-

recopl discussioy at the bench out of the

heAring of the ju and the court reporter.

THE COURT: All right. 'll simply add my
initfal beneath here. These will be E€xhibits 2,‘3,

4/and 5.

{(Whereupon, the foregoing\four
photographs were received\in
evidence and marked for ideégti-
fication as Plaintiff's Exhixit |-
Numbers 2, 3, 4 and 5.)

BY MR. OBRION:

Q Did Mr. Walters remain at the job site"

COURT REPORTERS, INC. — NORFOLK. VIRGINIA
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Joseph Michael Jernigan,-7Birectipsa=: 31

16

17

18

19

~ that morning, July 10th?

A He remained there only long enough to try

to contact the Business Agent for the operating engineers.

MR. HOWELL: If Your Honor please, I
object to that.
THE COURT: Wéll -
THE WITNESS: I was in his pXesence. '
MR. HOWELL: What?
HE COURT: He was ere and heard h%m
call the Busi. ss Agent.
Well, IX ‘on' know.
MR. HOWEZL:\ That's what he testified to.
THE MITNESS:  TINt's what I heard.
E COURT: It's widhin his own knowledge.
MR. HOWELL: We note ouXobjection fo;

L

the receord. ,
THE COURT: You do?
MR. HOWELL: Yes, sir.

THE COURT: Overruled.

BY MR. OBRION:
| Q Did.you yourself make attempts to contact
Mr. Moore, the Business Agent?
A Yes, I did.

Q Were you successful?
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1 A No. I was told he was unavailable, out of

21l town, something to that effect.

3 Q Did you know whether Mr. Walters came'to
1l the job site on other days following July 10th?

5 A He came up to the pickets every day.

6 _ Q Every morning?

7 A EVery morning. and he stayed there for

8|l quite a bit of time, several hours every day.
9 0. Did you witness personally with your own
10 |l knowledge other efforts by Mr. Walters to contact the Busihess

11 1| Agent, Mr. Moore?

12 ‘ A Yes, I did, in his apartment.
13 0 Do you know the results of these efforts?
14 A He was always told that Mr. Moore was

15 || unavailable.

1

16 THE COURT: Wait a minute. Who was told?

17 | THE WITNESS: Gordon Walters was

18 _ MR. HOWELL: Judge,vthe s objection.

19 Unless it™was an extension th is no way for him'
20 to know.

21 THE COUBR®% am trying to find out. Did
22 you hear thgrPerson at the er end of the line?

23 Were .on the 'phone listening o?

2 | | THE WITNESS: I was on one ocdagion becausé
25 he had said -~
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(Whereupon, the jury returned to
the courtroom and resumed their seats in

the jury box.)
THE COURT: All right.

BY MR. OBRION:

0 Mr. Jernigan, did you youréelf personally_
on July 10th and throughout the next five to seven days make
telephone calls to the business office of Local 147 to Mr.
Moore and to his home? |

A Yes, I did. -
o Were you ever able to persohally talk.to
Mr. Moore?

A No.

0 Can you tell us what response you‘personall
received when you called thosemnumbers?

L That he was unavailable or out of town,
something to that effect.

Q . Were you personally present when Mr. Gordon

Walters made similar attempts to call the business office of
Local 147 and Mr. Moore?

A Yes,

0 Do you know whether Mr. Walters ever

reached Mr. Moore by telephone in your presence?

Y
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A As far as I know he never did.

[

0. Did you hear any responses made to Mr.

Walters' calls from the Local office of 1472

4 L On a couple of occasions I did.

5 ‘P What was that response?

6 A _ Tha£ he was unavailable.

! MR. HOWELL: I didn't hear it. What did
¢ he say?

o | MR. OBRION: He was unavailable.

10 That's all I intended to cover.

i 'ruﬁ COURT: All right, sir.

12

13

BY MR. OBRION:

Q Did the picket line rémain up July 11, 12
and -- let's see. Can you pinpoint July 10th? Do you know
what day that was?

A ' I believe it was a Wednesday.

18 <y . s '
Q Did it remain up the remainder of that

9
! week and the rest of the part after that week?

)
2 A Yes, it did.

Q Mr. Walters came to the job site each of

(8
[V

these days but did not cross the picket line?

D] )
23 A That's correct.

(Whereupon, there was an off-the-
record discussion at the bench out of the
hearing of the jury and the court reporter,

|
[543
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‘BY MR. OBRION:

Q What was the number designation of the job whi

Service Steel was involved in?

A I don't know what it was.

e What was the subject matter of that job?
A ' The approachgs,and the vent building.

0 Was Lockwoad involvéa‘in.the apbroachesv

and the vent building?
A No, they weren't.
0 From July 10th to July 17th did you
personally see Mr. Moore, the Business Agent, at the site?
A No, I did not. |
Q : dem July 1l0th to Jﬁly 17th.did you
personally see Mr. Peewee Evans, the steward, at the job site?
AF " Not on the'job site. |
| Q . Can you tell us to the best of your know-
ledge when the members of Local 147 and Mr. Cordon Walters in
particular went back to work? | |
A Well, it was -- I don't recall the exact

date. I think the 17th, something like that.

0. - Was it the next week from the week -~
A It was the next week.
Q Can you tell us on the north island where

you were what was the status of this picket line shown in

Plaintiff's Exhibits 2 through 5 at the time they went back to

¢h
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work?
A It was still up.
0 Now I would like to direct your attention

to July 7,!1975, and ask you if that picket line had appeared

on that day.

ﬂ | Yes, it had;

Q The same sheet metal workers?

A The exact same picket.

e B Did the operating engineers and Mr. Walters

in particular go to work on July 7, the day the picket line
was up?

A Yes.

Q What kind of machinery again was Mr. Wal
operaSNng on July 10?

THE COURT: You already covere hat once.

BY MR. OBRION:

Q I wad\Jeading up #0 what effect did‘Mr.
Walters not being on the job is piece of machinery have
on July 10 to July 17?2

| .A It Meant that we rdg out of material. We

were placing -- wg/could not move from one ace to another
on the job sire.

Q Was this the only piece of major Wachinery

in eration during this particular phase of your job?

COURT REPORTERS, INC. — NORFOLK, VIRGINIA

00028



Joseph Michael Jernigan - Cross 60

]

[}

6

16

17

18

19

20

BN

{ back to—the specific agreement. How long had Mr. Gordon

Walters been working for your compahy?

A I'm really not sure.
o - Approximately.
A I know he's -- I have personal knowledge

of seeing him at both job sites since '73, and I know that he's
worked for us before that but I was in college at the time so

I don't know exactly how long.

Q ' Now on July 10 did you ask him to go to
work?

A - Yes, sir. He had gone to work.

Q | And when he stopped work did you ask h}m,

teil him, "Now if you don't go back to wbrk I am going to~firé
you“?. ‘

A - I told him that. I said, “My fathér -
I told him, "You know my father is going to h&ve_me fire you
if yéu don't go backato work."

0 That is right. Did he go back to work?

A No, sir. : _ |

Q Did you fire him?

A No, sir.

d You kept him on the payroll? |

A He was not paid for’Any time he didn't
show up.

Q But you did not discharge him?
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A No, sir.
) Did he show up during that period of July

10th up to the 17th?

A Every day except Saturday and Sunday.

'Q Did you pay him when he showed up?- Q//
A - No, sir.

Q | Now did you call the Virginia Employment

Commission fof another cherry picker operator?

A | Né, sir. I called my father and I got
into contact with some operators that I knew in the Richmopd
area;

0 I am talking about you. Your father's not

here. Did you call the Virginia Employment Service? -

A , No, sir.

0 Did you run aﬂ ad in the newspaper?

A No, sir.

Q Did you yourself call any other person who

could operate a cherry picker?

A Yes, sir, I did.

Q And did they come to work?

A No, sir.

0. Who did you call?

A I called some -- at the time I was in an

engineering company with the National Guard and I called the

heavy equipment operators I knew in that, and one boy that I
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knew as a non-union

o

A.

operatér.
'I want his name.

I am not sure of his first name. His

nickname is Cocky Price.

0.

A

Where did you call Cocky Price?

He lives in Colonial Heights, which is in

Chester.} I was going home that night so I called him that

night.

-

0.
A
and would not cross
0
A
0.
A
recall the names of

Q
operator?

A

Was Cocky Price working at the time?

No, sir.

Why couldn't he come to work with you?
Because he'said he was a non-union worker
the picket 1line. j %&9
Did you call anybody besides Cocky Price?
Yes, sir.

Who else did you call?

A fellow named Williamson, and I can't

the other people; it's been so long.

'Was Williamson a non-union cherry picker

He was an equipment operator, not

necessarily cherry picker.

o

A

He didn't belong to the union, did he?
That's correct.

Did he say he would come to work for y@u?
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A | He said the same thing. He told me in
stronger language he wasn't going to take a chance of getting.
beat up by crossing a picket line. / ;

Q And this picket line was being maihtained
by the sheet metal workers?

A Yes, sir.

Q. | I hotice that in Defendant's Exhibit 2
that there is a picket there that said "Marus Tile and --"

A | Tile setters.

Q "Marus Tile and Marble Company". Here,
take a look at that. That was another craft that had a éicket
line‘up; wasn't it? |

A Yes, sir. This came up at a later date.

I am not sure. Well, you see, one day -- the signs says,
"Morris Knudsen Company, Incorporated, sub¢ontractor emplbyees
use this gate."' After that sign was put up the tile people
then put up a picket.

o ~ And the tile people and the sheet metal
pickets were both picketing at the same time?

A . Well, the tilé'people put up their picket
line some time after the sheet metal workers had theirs up.

I don't know what time.

Q Was this during the period that we are

talking about, Ju;y 10 -~

A I couldn't say when those pictures were
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taken. Those could have been taken, you kﬂow, after the men
had gone back to work. I didn't take those pictures personally
g I took some but that's not them.

0. I thought you were offering them in

evidence because they show the pickets.

A That's right. It shows pickets.

0 - But --

A  But I don't know when exactly the picture
was taken.

Q It could have been July 10th you had'the

Marble people with the picket signs and the sheet metal people?
A That's right. )
Q So these non=-union people that you called

in Colonial Heights and that area, you told them there was a

picket line up. 1Is that right?

A ~ Yes, sir.

Qe And they séid, "We are afraid --"

A I explained to them the whole situation as
I knew it.

0 - They said, "We just don't -- we are afraid
||to cross the picket line"? .

A } That's right.

0 "It creates bad trouble between fellow.

workers"?

A "It gets you beat up" is what they said.
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[} The people that would be doing the beating

would be the picketers?

A Not necessarily the picketers but the union

people. They didn't specify who was going to beat them up.
couldn't guess.

0 All right, sir. So then you reported to

work on July 10th. Where did you first enter the bridge, from

the Hampton side or the Norfclk side?
A | From the Hampton side.
Q All right, sir. And was Gordon Walters

already at work?

A On the 10th?
Q The first day, that first day.

- - - :
A Well, I got there close to 6:00 and work

started for us at 6:30. So he crossed on down there;at 6:30
he went to work. |

Q My point was was he already on the job
when you reported, or did he éome after you weré there?

A ’ I think we came pretty close to the same

time., We came in separate cars.

Q And did he actually start operating his

cherry picker that morning?/,

A Yes, sir.
Q And that was what time about?
A Well, he usually gets his warm-up about

I
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know about, in this agreement you si

A Well ing me something I

er; I am not a lawyer. .

0 ' Now you say you saw a man named Peéwee?--

A Peewee Evans. Is that who you are speaking
of?

0 Yes ;— come over and talk to Mr. Waltefs,
right? |

A _ Yes, sir.

Q . And were you standing by? How far were you

from Mr. Walters and Peewee?

A Thirty, férty vards. I am not really
certain exactly what it is, but it was fairly close, under
fifty. |

0. How longzwould you estimate that Peewee
and Mr. Walters were talking to each otﬁer as you stodd th;rty
or forty yards away?

‘A Just a couple minutes,'two or three.

Q ~.Then Peewee drove which way, back towards
Norfqlk or did he come out on the Hampton side? |

A I think he went back towards Norfolk, but
I didn't really pay attention. All I noticed.was that he
talked to our operator.

Q And how long was it béfore Gordon Walters

came? Did you go into your trailer that you use as an on~the-
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site office afﬁer Peewee was seen talking to Gordon and Gofdon
talking to Peewee?

| A Yes, sir. The window féced -- I could
easily see everything that wentron becéuse my window faced the

crane at the time.

-}

0 Were you in the work trailer at the time

you\saw Peewee?"

~o

-~ A (Witness shaking head negatively.)
You were not?

A No. I was right at the traifer.

Q Then you went inside the frailer?

A . \Yes, sir.
e HON long was it be ré Peeéee came over?
- A | Peewel never did/l Are you talking about

came to me?

a Came in y presence, ves.
A. Peewee ever caye in my presence.

0 ~All/right. Did yoNy go out at any time to
call Peewee? | | |
A / No, I didn't. Thére was\no need for mé to.
Q You say he was a steward?
That's right.
0 Well,'did‘you ever go over to the Worfolk
side Lo attempt to talk to the shop steward, Peewee?

A On what occasion? On this particular --
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On this occasion when your m

A NoT~siz, I did net—

Q . ght, sir.

. All right.

0 Now when Walters came he came into the

t

trailer, didn't he?
A Yes, he did.
0. _ ‘Do you know how long it was after the

conversation that you observed?

A Immediately after. He immediately got off

the rig and came over.

Q All right, sir. And he asked permission
to use your 'phone, or did he just go in and use it?

A ~ No. He told me the situation.

0. All right, sir. But did he telephone
anybody from your trailer, or 4id he then leave the job?

A He informed me of the situation.

Q Excuse me. The question is did he u

your tele ne inside the trailer to call anybody2

A Yes, sir.

Q That what I t to know. And did you
hear him when he talked int ens ceiver?v

A ' s, sir, I did.

Q All right.‘ Do you know by ory, or
perh you have a telephone book with Mr. Moore's teléd éne
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‘like that.

Q. ~ And was that the day that you listened in
on the extension when he called the office of the Local?

A I didn't say -- I don't think I said
"extension". I may have,'but Gordon held the ‘'phone and we

both listenéd together.

Q " You said an "extension". :
A It was inadvertent if I did.
o . = All right, sir. What was the purpose of

Gordon letting you get close to the 'phone so you could hear?

A - I wanted to hear wha£ was being said. I
wanted to make sure'that Gordon was indeed calling the offiée
of his Local. o g

Q‘ , bo yod know whether.he was talking to a
man or a woman? |

‘A N&, sir, I don't remember.

Q ' This was a very important convérsation,
this is one in which you wanted to eavesdrop really, wasn't it?

A I wanted to mage sure my man was callihg.

Q_ You didn't tell the other person you were
1isteping in?

A It was more or less "Let me have that" ~--

0. - You were awful anxious in knowing what was
’ i
said on the other end.

A I had heard what was being said; I called
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| Thursday, and you all were not working on Saturdays and Sundays

myself. I wanted to assure myself that Gordon was indeed

dialing the right number and getting him.

Q You didn't trust Gordon?

A I wanted to check.

Q ~ And did you make any notes of the cbnverSa-
tion?

A No, sir.

0 - You did not. Al1l right. Well, that was

on the 10th you did that. Now did you go back to Gordon's
apartment after the 10th? |

A Yes, sir.

e v. And on direct examination I believe you
said that you went back almost every day to his apartment. -

A Well, he would come up -- he would come to
the site at work time, you know, he would come to the picket
line; Then we would go back out to his apartment. It was
almost within a stone's throw of where we Qere working. He

was living in Phebus. He was the individual we needed so we

would go to where he was.

[0} All right, sir. 1It's rather important in

. 1
testing the recollection of Gordon Walters as well as your

recollection. And to assist you July the 10th was on a

A We weren't working on Saturdays and Sundays

no, sir.

P
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Q So you went by Gordon Walters' apartment

;| on Friday when he made a call?
é A _ Sir, I don't know the exact date, and I
wish you WOuldn't:keep trying to tell me what dates =--
MR. OBRION: May I object here? This is
about the third time he said he can't remember
exactly, but soﬁetime between July 10th and July 17th

he went by Gordon Walters', and it was not Saturday

or Sunday. 1 think the third time is -~

BY MR. HOWELL:

0 ~ How manyvtimes did you go?

A I don't know.

0 Did you go more than once?

A Yes. |

0. Did_you use the same‘method the second time?
A I.don't remember when it was that I used

that method, whether it was the first time, second time or
third time or tenth time. If i went that many times I tried
.that. I didn't think whether the voice was male or female.
So I didn't‘recollect that. The only thing I considered
important to remember was that Mr. Moore was unavailable.
That's what I remember.

Q - That's the only thing you remember?

A Besides that we did attempt.
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S MR— w——

o ~ As Vice President you don't know who
deciNed to sue this Local or for what purpose?
A I believe it was my father.
Now we have tried this case on before
when your fatqer was here, haven't we?
A Yes, sir.
0 \And he decided to with@raw the suit at that
time because he couldN\t pfove -
MR. ORRION: I offject to that.
THE COUNQ: JWst disregard that. The only
lawsuit that is bein tried today is here. Forggt

what's gbne beforg. 1

&

BY ﬁR. HOWELL:
| Qo ~ / All right. Now have y ever asked your
father who authgfized this lawsuit to be broudht?
MR. OBRION: That's got to ba the same two-
tep hearsay he was objecting to when i wag doing it.
MR. HOWELL; Cfoss-examination, if\Your
Honor please. |

THE COURT: I overrule your objection.

BY MR, HOWELL:
Q All right. Now did you ever -- after the

first day did you ever try to reach the gentleman you call
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Peewee who you said Qas the shop steward?

A I -- let me see. I ne&ef did see him if 1
he wasn't on the site or at the line where.I could see him. I
wouldn't'know where to look for him.

Q After the first day did you ever ask for

Gordon Walters to come back to work?

A Every day. -

Qa Every day you asked him?

A, (Witness nodding head affirmatively.)

Q. Did you tell him that his union was not
picketing? |

A Xes, sir. I had told every ﬁan that workedq

fér us because we knew the Monday that the thing first came up
that it was not against our job. Every one of our men had beer
informed that it ﬁas against the tunnel itself and not the
approaches.

| 0 I mean you specificaily told Gofdon Walters,
"Gérdon, your union is not picketing"?

A Yes, sir, I certainly did. '

o Then did he give you the same general \\\
statement that Cocky ahd the non-union members up in Colenial
Heights gave you that they just --

A No, sif.

MR. HOWELL: I think that is all. I am

just checking. That is all. Thank you.
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1 THE COURT: All right. Mr. OBrion,

= - redirect?
REDIRECT EXAMINATION

BY MR. OBRION:

7 Q Mr. Jernigan, Mr. Howell just asked you

did Mr. Walters give you the statement Mr. Cocky Price did.
!

T
What statement did. he give you?

10 A He told me he had been informed it was a
1 || 1egal picket being honored by his union. He had been told that
121 by the steward. Charges could either be brought up against Ag

13 Il him, he could be fined for that or he could never get another

14 | job out of that Local.

15 Qo Mr. ﬁowell_asked you on crossagxaminatio
and br ht it into this court as an exhibit a contrac and
"1l T believe fh number is seven. He asked you to d to the
18 Il yury portions of t contract. I ésk you read to the

19 juryvfrom Defendant's EXRibit 7 or Deféndant's Exhibit --

20 ' MR. HOWELNMN udge, let's get the record
= : straight. I as him t3\read anything he thought
22 7 that 1imit his right.
23 THE COURT: All right. MeMQers of the jury,
24 v at's one of the facts you'll have to de ine,

25 whether that was the question asked or whether was
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another question as Mr. OBrion says. You'll have

to remember, and your memory of that is importanf.

BY MR. OBRIOY:

Q Local 147 has offices ih t Richmond area, |
does it?

A Y&s, it does.

a Is tNe gentleman u have identified as

William Boyd, did he have positign with Local 1472

A  Yes.

Q Do you k at that position was?

A ' Businegs Agent Nor that Local.

0 Do u understand had a position similar

to Mr. Moore?

A It's my_understanding; iY's my understanding
-it's much the Jfame position.

Q Mr. Howell asked you on cross-Rxamination
if you dj fife Mr. Walters, and your response was o". ¢’
puring July 10th to July 17th, you further testified, YQu did
no pay_him during that peiiod.

A ‘That's correct.

Q Would you tell the jury, please, the
reasons why you did not fire Mr. Walters?

A Mr. Walters had been in our employ for a
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long time. He was a trusted and valued employee. And that's

demonstrated by the fact that we brought him along with the

piece of equipment from Richmond. I knew -~ I didn't want tov
firé the man becausé I knew hevwas more or less between a ‘rock
and a hard place. He was caught between us not wanting to
fire him or going to work and what action would be taken by
the union if he dié go £o work.

0 Do ybu know the reasons for Mr. Walter;

making calls to Mr. Moore,_the Business Agent?

‘MR. HOWELL: Your Honor, that wo

¢ertainly be imony.

w whether he knows

1f he -- do you know his reasons?

THE WITNESS: I know that I told him

N

specifically to call the Business Agent for the dniont>>

e

and find out whether he could go to work or not.

THE COURT: All right, sir.

MR. I have no more redi

OBRION:

MR. HOWELL: That's right

COURT: Thank

sir. You may step

’

‘down.,

itness excused.)

THE COURT: Who is your next Witness?

MR. OBRION:; Mr. Poteat, Your Honor.

%
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DIRECT EXAMINATION

BY MR. OBRION:

0 Could you ideﬁtify yourself, please, for us$?
L My name is Arthur D. Poteat.

'Q Are you known as Doc Poteat?

A Yes, sir. |

Q Afe you now and were you empléyea by t@ertnris

Knudsen Company in July, 1975?

A I was, sir.
Q What was your position with them?
A Project Manager of the second Hampton Roads

Tunnel crossing, sir.

Q Could you explain to the jury, please,
what projects were going on at the ﬁampton Roads Tunnel crossirt
and what particular job Morris Knudsen was working on at that
time?

A Well, the day that you mentioned Morris
Knudsen -- we had contractors, general contractors for the

approaches to the two ventilation structureé, electrical work

g
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on the second road énd all roads to the second Hampton Roads

Tunnel crossing from Willoughby and the Hampton side of the

bay crossing.

Did the contract and jobs which were ggi

0.

ave separate designations?

Yes, sir, they did. We e known as

the contractee for th ontractor fo hat portion of the

crossing. There was another tractor, Regan-Nager, who was

the contractar that di inside the tube and the

ceiling work. ere was also another con tor, Foscoes, which

had all atfe signs, the automation of the signs an

ting linings ‘as such and the TV monitors and such an

Q , Sé that we might otieht things, Service
Steel was the subcontractor of yours on the four approaéheé
dealing with the approaches and the vent buildings. Is that correct
A That is correct.
Q , Now in the coursé of work being done by
you and Morris Knudseh in July, 1975, did you have occasion tg

use ope:ating engineers from Local 1472

A I did, sir.
Q Approximately how many operating engj s
did.you use i this period of time?
MR, L our Honor please, Morfis
Knudsen hav ought no su or damages or anything
2. They are not a party to this st It's

v
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'BY MR. OBRION:

that Exhibit 7. ' '

_ 3
Q. Approximately how many members would you be

using of the union?
A At that time I think about maybe ten to

twelve.

Q Can you tell me who was designated as the

steward on the job as far as you know?

t

A, Well, for my portién of the job for Local

J

147 a gentleman named Emanuel Evans.

Q He was known --
A Known as Peewee, yes. ‘
0 Were you familiar with Exhibit Number %,

which:has been identified as a contract between the contraétors
and Local 147? Have you ;een it and ﬁere you familiar with
that document in July of '75? | I

A Oh, yes, very.

Q Now I ask you, on the morning of July iOth

did you see Mr. Emanuel "Peewee" Evans at the job site on that

1
morning?

A ~~ No, sir. I saw him off the site at the
city street on the Wilioughby side where you come up a temporar
ramp to come onto the trestle tq'come out to the job itself.

0 : I ask you to turn to Articles20 and 21 of

g
A ~ All right, sir.
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Q Did you read Article 20 to Mr. Emanuel

Evans on the morning of July 10th, 19752

A - I read Article 20 and 21 both.
) Would you please read Article 20?
A - Article 20 states "There shall be no work

stoppage because of a jurisdictional dispute" period.

0. unld you read the first paragraph of
Article 21, please? | |

A Article 21 states "There shall be no work
stoppage, strikes or lockouts during the term of this agree-
ment for anj reason whatsoever“ period. |

[0} Now at the time you read this were‘the‘
ope:ating engineers from 147 on the site, or had they gone
beypnd the piCkét line, do you recall?

A ' fhey were on the city street adjacent to
the ramp as'you come in from the Willoughby side.

Q Can you teli us, pleage, thg response of
Mr. Evans, the union steward; when you advised him of the
terms of this contract?

.A " His comments Qere to me that he didn't

have the agreement, was completely unaware of Articles 20 and

- 21,

Q Did he advise you what he was going to do,
if anything?

A Well, my suggestion to Mr. Evans was to

COURT REPORTERS, INC. — NORFOLK, VIRGINIA

00049




Arthur D. Poteat - Direct ' 91

o

-~

16

17

18

19

1
3y

attempt to get ahold of the Business Agent, being Mr. Moore,
and tell him what was going on out there. \

Q . Did youiever see Mr. Evans, the steward,
at the job site ﬁhere you were working from July 10th through
the middle of the next week?

A I can'tksay tﬁat I did. I know I can't
under oath say that I did see him on the job after that unFil
they reported back to work.

0} | Canvyou tell us, please, whéther you ever
saw Mr. Moore, the Business Agent, on the job site from July
10th.to approximately July 16th or 17th?.

A I did not.

0. _ Did you ever get any response from Mr.
Evans after you read that contract to him? |

A No, I did not.

‘Q . Did you yourself make personal effortsfto

contact Mr. Russell Moore, the Business Agent of Local 1472

A Yes, I did.

o - Can you tell us approximately how many time
| you attempted to get ahold of Mr. Moore from July 10th through

July 17th?

A Just a moment, please. Would you ask that
question again, please?
Q Can you tell me how many different efforts

you made to contact Mr. Russell Moore, the Business Agent of

s
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Local 147, after July 10th?

A | There were seven attempts made. I con;acted
the dffice, the secretary, but I physically did talk with Mr.
Moore on the 14th.

Q ‘Well, that's with regard to the telephone

contacts. Did you ever reach him by telephone?

A I did not.

0 Do you khow where he was at the times you
called? |

A The report I got is he was out.

o Did he ever return your calls to your
knowledge?

A No, sir.

Q At the times you made calls to the Loca

union™ffice did you place ordéfs for operating engine '?'
I did, sir.

Q Now did you happen to rﬁ into Mr; Moore
in éerson sometime duling that period?

A Yes, s, I ¢ into Mr. Moore down at
the Holiday Inn Scope. |

0 Was at by acci t, or did you have a
pre-arranged meeti Qith him?

A. v No. This was an AFL-CIO S e Council
Meeting I was .invited to attend. That's the fi 'v contact

I mpfe with Mr. Moore during this time.
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L-=g——_____m—————""0n July 14th.

&)

0 Are you yourself a union member, Mr. Poteat?
4 .
A, Yes, sir.
? Q How long?
6 A oOh, about thirty-six years now.
(ail Q Do you know of any effort by the International

Union of Operating Engineers to contact Mr. Russell Moore of

91l Local 1472

MR. HOWELL: If Your Honor ple

13 Personally. That's what it should be; pe

‘ _
14 THE WITNESS: Yes, I do know personally.
15 He got a telegram from his International --

16 MR. HOWELL: That's not pg;ggnalaehutzﬁgﬂ;hz

17 L e ———
. - ‘~1=-J
18 _ THE WITNESS: -- with a copy to Morris
19 | Knudsen to my attention. |
20 THE COURT: All right, sir.
21 MR, HOWELL: My point is tha don't know
22 who this I nétional pers S. We have no
23 opportunity to cx - ine him, and it's not
24. admissj testimony. If I can ross—-examine I
25 don;t think they can put in some unknoﬁn on who
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 N§,Q§if.;_It was a separ plete
general contract.:rii*'?figf‘ j d: that's the oddity of the
thi graphiégllj,fhei were adjacent to eac |
0 " Do yoﬁfknoﬁ'whether prior to July 10th

within two or three daysvthis picket line had gone up also?

A '  Yes, sir.

0. Did thg_operating engineers from Local 147
come to work on that day? ;

A Yes, they did. .

0 | Mr. Ppteat, it has been introduced into
evidence a certain notice designated as Plaintiff's Exhibi? 6.
Diq you see that notice duging the time that the picket was up?
- : A o Yes} sir. . -.

Q : And finally, Mr. Poteat, to your knowledge
did Local 147 provide opetaﬁing engineers to that job site

between July 10th and July 16th or 17th?

A - They didn't for the four contracts.

MR. OBRION: Thank you.

COURT:

e minute. That concludes

direct examination.

CROSS-EXAMINATION

-~

BY MR. HOWELL: , . ./
Q Mr. Poteat, the sheet metal workers went, to

e

the Joint Board, didn't they?
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. Yes,_théy went to the Joint Board first.

0 And.ahiaward was handed down by the Joint
Board? |

A o Well, about -- finally it was handed down,

Mr. Howell, by the Appeals Board.

Q - And that's the iasg resort, isn't it?

A | vThat's the end of the line for orgamized iz’
labor, yes, sir.

Q . The Appeéls Board awarded the wofk to the
sheet metal workers. Is that cofrect?v

A They certainly did; I have a copy of the
telegram._' |

Q Notwithstanding that, the iron workers
stayed down during this work? .

a, To my knowledge they worked every day, yes,
sir.

Q _ What did yod do as head of EKnudsen to Earry
out this final award awarding this work to the iron workers --
I mean the sheet metal workers?

A It Washft anyﬁhing I could do. It was
irrelevant to our case; it wasn't my job, Mr. Howell.

0 Bﬁt whén the sheet metal workers -- ﬂh&e
the picketsvadvertising the fact that Lockwood, that they -

wanted the workers at Lockwood to employ sheet metal workers?

A That's correct.
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1 Q And in effect ihey.were trying to organize

LS

the workers of Lockwood working on that tunnel to do business
3 under the terms of the contract of the sheet metal workers?

1 - A I don't know whether they were trying to

1]

‘organize or that they were alréady organized just at that
6 point and time. If it's admissible Lockwood didn't employ
(i shéet metal workers. |

8 0. Ahd the sheet metal workers signed a

9 statement that Lockwood wasn't supplying sheet metal workers?

10 A | I believe that's correct, sir.

11 ¢ _ And they really wanted to get the workers
12 of Lockwood who were putting these hangers up into the roof of
13 the tunnel to be members of the sheet metal workers?

14 1A ~ Well, I can't answer that directly. I

15 know he had a lot of men and Mr. DeGraw that did the same for
16 || Local 80, but whether he wanted to put his members at work

17 to get new members I would say that I am not that familiar.

18 Q But his.picket sign was to make an effort
19 to have Lockwood employ members of his Local?

20 A o Well; I am -~ if I might admit, Your Honor,
91 I don't know. It was a notice to the public that "The sole

purpose of patrolling this site (Hampton Roads Second Bridge
Tunnel Crossing) is to inform the public that Lockwood Btothers,
Incorporated refuses to comply with the final opinion of the

Appeals Board (Plan for Settlement of Jurisdictional Disputes
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94 Hampton side.
25 o Did you see where .it was on the Norfolk side? ’
A | Yes. At the Norfolk side right as you come

~up to go onto the bridge?

in the Construction Industry).

"Sheet Metal Workers' International Associa-

i

tion Local Union Number 87, AFL-CIO is not attempting to indude
or encourage any employee of any employer to refuse to work,

transport, or otherwise handle or work on any materials. No

I
t

one is requested to cease doing business with any person.
Sheet Metal Workers' International Association Local Unioni

Number 87, AFL-CIO."

{

Q That sheet that you have -- did you get on§
A I did.
Q - Did you stand out there to see if the people

with the pickets were'handing a sheet to everybody that came

A R ¢ wont:say'dxarhanded'ﬂmm\to everybody, Mc. waeLl.
Theyv&nz:avalhﬂﬂﬁ to¢amuybuhrthat came through the entrance. Whether
they handed them to everybody I couldn't say that. I don't really know, sir.

0. And the only place that the pidmﬁs could walk on was
on the public way on the Norfolk side and the Hampton side? They wer; not
permituxito<xpe outcxlthelnddée\ﬁmna the work was?

A I don't knOW'whefher they were permitted out there or

mot. I dﬂhﬁtiwweeuw'jnjsdnﬁioncwertmat.'The;ﬁdmas,1ie line as

such would stand right across the street from the Red Carpet Inn on Willoughb: -

Spit. It was rlght at the exit off of 1-64 on Strawberry Banks on. the
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up‘the gravel ramp, our access appointed to us by the State of
Virgihia for access tb the job.

o _You never called the police to obfect as
to where they wereé

A No, sir.

0 ~ So they were>in a legal place to be as far
as you were concerned?

& | I don't know whether it's legal or illegal,
Mr. Howell, but that's their location. |

0 Now you do know that working people many
times are apprehensive about crossing a picket line to work

—

on the other side of the line, aren't they?

A Well, that seems to be g trait down through

the years. And I've traveled all over, fnd it's according to;
how much pressure is on thém and how much pressure the Businei
Agent puts on them. Me,‘l\have to earn a livelihood or I:ll
have'a divorce. |

Q. You yourself do not know the names of the
individuals who, when ﬁhey saw that picket line, decided not
to cross the line and to leave the site?

A No. All I know is some of the names of the
individuals that were employed by us; whether they refused to
cross the picket -- the fact is they didn;t report for woxk.

Q But you don't know the names of any

individuals who actually on any particular dayAcame and saw th
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picket line and then_made up their minds to turn and go back?

A Well, I don't know what precluded the
paiticular cfafts‘that particular morning from failing to come:
to work. Paftial‘crews did come. I didn't get them from IVEW
and the Brotherhood of Electricians or any other operating
engineers; I didn't get them out of the carpenters. I diQn't ge
them out of the laborers. I didn't get them out of the shéet
metal workers..

e ;.; The second day they didn't come?

A - Partial crews of mechanics, of carpenters,
laborers did and cement masons, yes, sir, they did. |

Q. ' The third day they worked all the way
through you_say?

A | Yes, sir. I had partial crews except during
the time -- except IVEW and the operating engineers.

Q | Now the electricians, did you sue the
electricians for not honoring the contract?

K No, I did not. I have a national agreement
Ibsay "I"; the,corporation haé a national agreement with IVEW,
but we on this particular job were not doing the electricai work.
It was anotheg subcontractor known as E. C. Ernst. Ocean A
Electric's electricians were hired by them for this particular venture.

Q- " How about the operating engineers? Did
your company sge them when the individual members did not crosd

the picket line?
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A No, sir. We contacted Local_147'through
Mr. Russell in our Labor Relétions Department and the Vice

President, Mr. Hénley. We did arrive at an agreement about
' |

'

this particuiar”work stoppage on this particular project.

0 Now the only people that were engaged in
picketing were the sheet metal workers?

A To my knowledge, yes, sir.

Q How.about these plasterers? We have ai
picture here showing another craft. ‘

‘A Yes, sir. I am aware of that and it
appeared after this picture was put in.

0 . Plaintiff's Exhibit 32 | 1

A - Right. That appeared on the Strawberrj

or Hampton side.

- | X
Q And ~-- . |

A - That's another -- the tile contractor, Maru
Tile, is a subcontractor to Regan-Nager from dam plate to dam
plate, tubes 1 through 21, entirely in the tunnel. At the tim
of this there was no access into what is called the tunnel
because we héd never breached dan the dam plates where thé
ventilation structurés set. We had to have a certain amount o
work done for the liability before we could hreach. The tile setter did
all his work in tubes 1 through 21 through an access snorkel hole.

1} Now do you know who they were picketing?

Was it your company, Knudsen?

ui

j1Y

Lml]
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A I didn't have any tile work. They were

o

picketing the five contractors again or his subcontractor.

Marus Tile was out of'Greensboro,‘North Carolina.

,4 o - For the purpoée of organizing the tile

> workers?

8 A Mr. Howell, I can't truthfully say. I don't |
7  know why they picketed them. To me it Qas another step. fo

8 me it would be maybe the Chrysler Corporation or General !

9 Motors; I work fér General Motors and the other contréctor'

1 ~is just that much separate in it.

11 o Q. | As far aé'you know they could have been

i

12 picketing to organize thg tile workers or it could have been
13 for éome other reason?

14 A' . Anything, I could presume, but to say I'do
15 I do not -~

16 : Ql Right. Now on the sign that's on this

17 fellow carrying the sheet metal sign, the sign doesn'g say

18 anything about formational picketing or organizational picketing,
19 does it? . |

20 A No, sir. The handout slip is the only

21 || thing that said this. And the sign says, "Lockwood Brothers,
22 Incorporated réfuéed to comply with the fina;.opinion of the
23 Appeals Board, which awarded the metal pan ceiling work to

24 the sheet metal workers. Lockwood unfair to Local Union 87."

25 Q Up until the time that these tile workeis
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were pickéting this’tile company and up until the time that
the sheet metal workers_were picketing Lockwdod Brothers you
didn't have any tiouble with the operating engineers workipg,
did youé

A . No, I did not.

Q It was bnly-whén this picket line weng up
at the‘approaches to the work site? | |

A Thét's correct. 3

Q ~ And you yourself don't know why a particuls
operating engineer did not.report to work? Yoﬁ don't kno; nor

‘

A _ All I can state is this, Mr. Howell: iMr.
Emanuel Evans, when i"wént out to the city étreet adjacent to
the marina on Willoughby Spit and read the contract, which
you recollect we are a member of the Virginia Association of
Contractors, which are both signatory -- I read these to'ﬁim.

I said, "In myvopinion you afe in violation of your contract.
I would recommend_that you go to work." His comments were,

‘ "I will not crosé a picket line." My comments weré, “There's
a second gate. Use it. That's a secondary boycott, as you
‘well know." |

0 There was nothing in your agreement that
you have stated that it was mandatory for an individual to
cross a picket line. There Qas not a specific paragraph with

the affirmative statement that you have to run the risk of

whatever's involved and cross a picket line. There was nothin

A
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was apprehensive about working behind a picket line?

in the contract requiring that, was it?
A Not to my knowledge. It would be to work
stoppage or no slow-ups as long as that contract was in
! ,

existence or in force.
t

o . Just one or two other questions, Mr. Poteat}

Wouid you be in a position to confirm or deny the fact that
Mr. Moofe tried to get some operating engineers to cross that
line and that theyvcame down there and looked at the picket
line and then turned around and went back?

A I am not aware of that, Mr. Howell. I didn

know it did Happen. I am hot saying it didn't; it could have.

I still feel, as I always did, under the contract agreement he

was the man. My job, if I have problems, whether jurisdictionadl

or foolish negligence, i think as being a Business Agent,Ahe
owes it to the company to resolve it. You never resolve nothir
stopping.

Q : Well, you dbn't know whether he tried to
get people to cross it or not? |

A He could very well have or not have. I
couldn't truthfully say whether hé did or did not. |

Q J You are a man of some practical years
experience. Would you agree there is no way tha£ Mr. Moore

could force an individual to cross that line if that individuall

A I don't know if he would have the authority.

1g
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I would say this: I think a Business Agent being associated
with thé unionle- and of course hindsight is good for all of
us and we learn. I think had I had Mr. Moore's position at
that particular time -- and he could have been available or
his assistant -- I would have come out and Said, "Hey, fellows
we are wrong;_ We are turning down our work. Go to work." I
can't think for Mr. Moore. |
Q But if he urged that it would be all he

could do, wouldn't it?

A ' Unless he took it to our board and.s§id,
“They refused to work." There is such a thing to be in one
but I have never been unfortunate. But a Business Agent is
represented as3§air and impartial for the betterment of its
ﬁembers. That is why they pay him.

MR. HOWELL: All right, sir. Fine.

THE COURT: Mr. OBrion.
REDIRECT EXAMINATION

BY MR. OBRION:

o Mr. Poteat, Mr. Howell has cross-examined
you about your response about the establishment of a second
gate, |

A ¥es, sir.

Q Can you tell me what the purpose of a

second gate was?
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construction work it's been my experience, my knowledge, if

you have more than one contractor, general contractor and you
got a labor strike -- I have been on jobs and missile work

'safeguard. I built the oné we got. At one time I had seven
gates because of jurisdictional disputes, and you had othgr
contractors in that.--

MR. HOWELL: The missiles are at other}
places.

THE COURT: Well, he is trying tortell ué
what the second gate means. If you go through the
second gate are you violating the picket line of

- the first gate?
.THE WITNESS: No, sir.
THE COURT: Is that the idea?
THE WITNESS: That's the whole idea.
BY MR. OBRICN :
Q ' Did you make known to Mr. Moore that there
was a second-gate at the site?
A I made it known to Mr. Moore at the Holiday

A Well, any time when you have on any

Inn Scope meeting and to his steward. After that I even went
—

out and went up -~ the signs, I think you might find them.

reflected in some of these pictures probably.

Q Now Mr. Howell asked you that there has

ve

¥
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b a number of pressurés brought to bear on the union be1

both on inging home the groceries and by the wi . i take
it then that a siness Agent is_an import officer of ?he
Local union, is he n
MR. HOW :”1f Your Honor please, thié is
redirect.‘ Itf grossly ding.
THE COURT: All right, ir. It is 1eac?ing
stain the objection. -

MR. HOWELL: Rephrase it.

BY MR. OBRION:

0 | WhatArole, if any, do you know that the
Business Agent plays in the Local union? |

A Well, as far as the responsibility of
the Business Agent is to send out refefrals, refer his meﬁ
to their place of employment and then to -- well, he's just
like I am on the job. I am the top of the list,.péwer of
attorney, anything I spe&k for Morris Khudsen is'bindihg for
the_Whole company.

He is a Business Agent. All right, His

Local, in esseneg,(is comparable.\\ﬂe is in complete control
of Local 147, being Mr. Russell Moofs// He has control.

That's what he is elected to do.

MRT=ORRICNr—- Pty Ot yaniri=
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A Michael D. First.

Q »,With whom are you employed, Mr. First{

A | I am a partner in Gary, Stosch;'walis and
Company.

Q ‘What is your profession?

A : I am a Certified Public Accountant.

Q What college did you graduafe fron, aﬁa

what Qas yoﬁr major?
_ '

A I attended and graduated from the Unijersity _
of Richmond School of Busiﬁess Administration and graduatea.
with abdegreé in accounting.

Q. Are you iicensed to practice accountipg
by the State of Virginia?

A +  Yes, sir, I am.

Q Have you been certified by the State Board
of Accountancy of the State of Virginia? {

A Yes, sir.

Q For how many years have you practiced ydur
profession of accountancy?

A ' Approximately thirteen.

0 " For how many years have you been assisting
Service Steel Erectors in their accountant work approximately?

A Approximately five years;

Q. ' And could you tell us, please, during your

twelve years of experience the general kind of accounting1
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services which you have rgndered?

A I would say as far as the services of a
Certified Public Accountant that they would run the same éamut
taxes, auditing, management advisory services, the normal

functions performed by a CPA.

Q Would you tell us, please, your membership|

in any professional organizations involving‘accountancy?

A I am a member of the Américan Institute of
Certified Public Accountants; I am a member of the Virginia
Society of Certified Publichccountants and I am a member of
the Richmond Society of Certified Public Accountants.

MR. OBRION: Your Honor, I submit that he
is qﬁalified as an expert.
THE COURT: There's been no objection.

You go ahead and ask the questions.

BY MR. OBRION:

0 Have you examined the books and records of
Service Steel Erectors Company with regard to the’ project<on t
second Hampton Roads Bridge'Tunnél?

A Yes, sir, I have.

Q Could you tell us, please, exactly what
kind of records you looked at in particular?

A I examined the cash receipts. jodrnals,

sales journals, payroll journals and financial statements.

e
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0. Did yéu look at the financial statements
for the preceding years to July of 19752

A - Yes, sir, I looked at previous financial

statements.

) Did you examine the particular period of
time between July 10th, 1975 and July 17th, 1975?

A Yes, sir.

0 Could you tell us, please, based on your
findings what iosses, if any, were sustained by Service Steel
Erectors from your books and records which you examined_in;
July, 1975 for that period of time?

MR. HOWELL: Just before you answer, iﬁ

Your Honor please, we object to that.

THE COURT: Would you all step into the

jury room, please?

(Whereupon, the”ury left the

c troom.)

THE COURT; 1 right, Mr. Howell.
MR. ELL: The estion is designed t6
reduce thg’-- and, if Your Honor ease, the only
way jA& would do is the Shop Book Rule\ And the Shop
ook Rule requires the person who made the tries in

the original books. And it would have to be shd

CCURT REPORTERS, IMC -+ NORFOLK. VIRGINIA
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. OBRION:

1Y ‘_ You are regularly employed by Serv1ce Stee

e

Erectors and have conducted thelr audlts for flve years’ "f;f

e »1 .
o o

records? -

the ré : ds théms:_Ves being a
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THE COURT: You don't. You submit the
records thémselves; t you have to meet certai
criteria in order to have a guardian trust f
worthiness for those records.‘;>

MR. OBRibN: We have some of em here, buf
the rust for worthinesé insofar as know =--

vTHE COURT: Let's see. 0 you have a
citation?

M ‘OBRION: I am ving to remember; the
last province dgse is DuPopt, E. S. DuPont De Nemours.‘

THE COURT: Coqfhe on in chambers. Let's

take a look at this.

(Wherdgpon, the Court and counsel

retfred to chamberk.)

(Whereupon, t Court and counsel

returned to the courtroom.

THE COURT: All right, sir. ToNvoid any

problems do you want to try?

MR. OBRION: All right. May I lead?

8

MR. HOWELL: Sure.

Y MR. OBRION: | - ’

e

Q Mr. First, are you the regular Certified
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1€

10 regularly accepted accounting principles?

1 .A They employ generally accepted accounting
12 principles.

13 o Did you g#amine the books and records in
14 this company insofar as the Hampton Roads job of July, 1975

15 is concerned?

16 A Yes, sir, I d4did.

17 [} | Do you have in your possession the books
18 and récords which you examined?

19 A ~ Yes, sir.

20 Q | Can you.make.those available to be deliver
21 into evidence if we are able to later substitute the records
>2 || and give you back the ofiginals?

23 A Yes, sir. ]

= R. HOWELL: Where T going from‘ther
=5 Yo gone anyplace: : .

Public Accountant hired by Service Steel Erectors?

A Yes, sir.

Q Have you represented Service Steel Erectorf

for the past five years?

A Yes, sir.

Q. '~ Are you familiar with the books and
records of Service Steel Erectors?

A Yes, sir.

0 To yoﬁr knowledge do they employ the

COURT REPORTERS, INC. — NORFOLK, VIRGINIA
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that knows they are kept in the ordinary course o
business. |

THE COURT: In response to my inqujfy Mr.
First was very frank. He said he was a cPA. He is

t the custodian; he does not control./ He says his

examination of what he saw indicates hat the generally
acceptdd accounting practices aré ollowed in the
way thes recbrds are kept. Buy as far as being the
custodian w says that they Are in the usual course
of business an thaé they Are contemporaneous or
practically so, ag well As you can in business affairs,
he's not that perso

| MR. OBRI#N: \That's why I asked if there
could be anothey person dther than the custodian of
the books wh might know th it is ordinarily kept
in the coufse of business.

THE COURT: For instande, who?

MR, OBRION:_ The regular mpany CPA,
peyhaps the Vice President, perhaps th¥ President.

' THE COURT: Perhaps the Vice Prgsident,
I don't know. All I am ruling on is this gaptleman
here, what his function is, what his knowledge\is.

VMR. OBRION: Let me try to.explore it.

BY MR. OBRION:

Q. Do you regularly go to Service Steel Erectdrs

+
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Michael D. First

Company's offlice?
1 do.

A Yes,

0. Do you regularly

or whoever makes entries in the books and records?

A, . .Yes, I do.-

Qo Do you regularly.review these entries?

% Yes, I do. |

Q Do you use those entries in the preparatioj

of Federal Tax Returns?

A , Yes, I do.

0. Do you sign the little thing at the bottom

about what you have done,

A Yes, sir.

Q. Wwhat other purposes do you exanine the

from those books and records?

everything is accurate and all that?

-~ Direct 132 ¢

consult with the bookkeepe

‘books and records of Service Steel for? What do you give forﬁ

i
.

A . Well, I have here with me a ccpy of the

Annual Audit Report whereby I certify that in my opinion the

financial statements present fairly the financial position and

condition of Service Steel Erectors as of a given day, based

upon my guidelines as far as my profession is concerned.

imposes certain restrictions, certain requirements that I mus-

fulfill, one of which is to examine the books and records.

Part of the computations I made included figures that were

excerpted from these financial statements.

COVIRT D RTINS 1
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MR. HOWELL: No, sir.

THE COURT: That's the way it came ouy fron
up. here.

MR. HOWELL: No, sir, I aﬁ not fering it
a§ damages. I am offering it to sustaiy my objection
that\ this CPA cannot ignore the itemifed damages and
now go\into a hypothetical case of/damages. I mean
we went tRrough --

TINN COURT: There ve been some amendments
filed.

MR. OBRYON: at's what he testified. I
don't say he can't dgfss-examine him on this or try
to impeach him on at\or anything else. For the
particular thing/ $744.fo Jernigan and Jessup, that
represents hif pay for that\period. That document,
he hasn't ysically handled, d Mr. Howell can see
it. If fle said he didn't know -

THE COURT: Let's get bac First of all,
abglit this item you indicated was to by in evidence.

y.iﬁterpretation of "iﬁ evidence" is goeg to the jurl.

MR. HOWELL: We withdraw it as an\exhibit.

Just a few more preliminaries.

BY MR. HOWELL:

Q Do you go to every one of your corporations

COURT REPORTERS. INC. -~ NORFOLK, VIRGINIA
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<1

the books?

that you are anvaﬁdiﬁof;f§:;xyou go once a month and go throug
A ", ' No,-sir. "Every" is a word I try not to

use. Frequently IX do;.nétvevery day I do, but frequently.
We are management se:vices priented, and we believe in dealing
very closely with 6ur ;iieﬁts. We process a financial state-
ment monthly on our computer. We maihtain the general ledger

for Service Steel Erectors.

o

THE_QOURT: What is that again? beu main-
tain it?
THE WITNESS: Yes, sir.
THE EOURT: Your firm?
, MR.~0§R10N} ‘I am trying to say he has
a close éonnectiqn with these books and records.
THE.COURT: I had not understood that youﬁ
maintain the general records. I thought you reviewed
the rechdé. |
'fHE‘WITNEsss No, sir. We actually poét-
the gene:al ledger. The point I was stressing before
is --
.‘THE'cdﬁRi: Do you have a copy of the
period involved here; July 10th through 17th, 1975 -+
THE.WITNESS: No, sir, I do not.
iHE CdURT: -- of the general ledger?

THE WITNESS: Not with me.

COURT REPORTERS. IMNC. — NORFOLK. VIRGINIA
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ledger of tﬁis‘pléintiff then, and he is the.custodia
ofthatvreco:d_Aﬁd he is testifying to --

MR.'HOWEtL: Subpose we seevhat he does
have in the way of documents because we really don't
know. We started out with nothing; now we have gottd
up with a whole lot.

’TgE‘WITNESS: Part of my basis --

THE COURT: Would you all like to use éhe
counsel tablé? ﬁr. Jernigan, if you will move those
papers over. Mr. First, go down there. We'll see.
Givé him room to spread something out so it won't
get mixed up. |

. THE WITNESS: The basis for my loss of
profits are -- the first item that I computed was
what i considered to bé loss of profits. Now‘in
that_computatidn.caﬁe revenue and direct cost, direct
cost being labor, union benefits paid and travel.

MR.FOBRION: bnion benefits paid;‘we want
to be sure to get that in.

THE WITNESS: And I have got the documents
tbat support.thdseufigures. For example, M S T |
billings, July 5th. 'Immediately preceding the date
that shows billings on this project itself to be’
two.hundrgd thirty-four thousand four-0-two, which

I base this interest into my computation of the cost.

I

n
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The lost profit_?—

BY MR. HOWELL:
0 If I may interrupt you, before you leave
invoice number 7, did you prepare invoice number 7?2

A I did not physically prepare invoice number

o ' Did-You'See vouchers which substantiated
by that steel rods raised, so many thousand pounds at six poinit
nine cents a pound represents two hundred six thousand dollars?
Did you see the vouchers in ﬁhich -

..A | No, sir, buﬁrI did trace this paymeht,”and
it was paid. :

Q vI uqdé:Stand that. But you did not keep
the invoice number 7 and you never looked at the documents
which supported the preparation of invoice number 72

A : No, sir.

MR. HOWELL: That would be inadmissible,

Judge.

THE COURT: Keep on going. I'll rule on
it later. |
| THE WITNESS: Okay. Then this is a recap.

I took the#e work -- these time reports by employees

showing employee;é hame, social security number,

work classification and the hours they worked
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specifically on the Hampton Roads project from the
inceptioh of the’job, week ending June 28th, '74,
up to the date in question, which was through report
numbexr 31.

Okay. These are the time records signed

by the --

BY MR. HOWELL:

0} -' Wait a minute. This is a payroll recorad.

A Right, but it's got the time record on it
also, the récord of fhe’timé worked by each employee.

0 ' 'I'll take them later, but the record is
headed "Payroll-Record"; is that correct, so refer to it as

what the document is called.

A It's headed "Payroll".
0. "All right.
A : This shows the hours worked by every

employee on this particular job by week -- by day, by week, wit
the total ﬁours, their rate of pay, and then it has the
calculation of what ghei# net wagés are for the week.

0 - Excuse me. Did you look at the time record
from which someone made the typed-in payroll record? You did
not type the payroll recdrd, did you?

A ' No, sir.

0. And you don't know specifically who did do

h

it
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A Yes, sir, I do.

Q Who is that, the wife of Mr. Jernigan?
A Karen Cromer; she signed»this form as
secretary. |
| 0  Does she work in the office?
A Yes, sir.
) | All right. Now did you look at the hoﬁrly

time records from which Karen Cromer made a --

THE COURT: Did_you keep those?

MR. JERNIGAN: Yes, sir, I kept those. Mr
Jessup did, too. |

MR. HOWELL: I am talking about this
gentleman;

THE_COURT:: But this is the source.

MR. HOWELL: They can put on the source
if they wanf to get to him, but they can't put him
on until they have shown how —-

| THE COURT: Wercan't have every witness be

first. We have to start somewhere.

MR. HOWELL: Aﬁe is coming to that. I would

think we would start at the foundation.

BY MR. HOWELL:
Q Go ahead.

A These were checks written to these people’

COURT REPORTERS, INC. - NORFOLK. VIRGINIA
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for this job.

0 - And what is the relevancy of this document?
Could‘you explain that? Youlcan get a direct: cost, can you
not, Mr. First?

A Yes. I can come up with a direct cost as
reiated to this job as éompared with the gross revenue for thiﬂ
job.

Q But what's going to be the felevanéy of
that? Some days are better than others; it may rain, someone
may have a stomach ache.

A ~ That's why I took the whole job. I could
have taken a very good week,and I could have made these figures
substantialiy better if I had taken one very good week at
certain points in the project, because obviously there are
points in the project where the profit is higher than at other
points.

MR. OBRION: I think all of those would be
broper cross-examination questions on this witness
when he gets him.

| MR. HOWELL: Its irrelevancy is where is
the particular period involved here.

THE COURT: What is your objectibn?

MR. HOWELL: The objection here -~

THE COURT: You were objecting. What we

are doing now is trying to determine whether there
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BY MR. HOWELL:

o

0 For an average period over --

I took the whole job.

P .

Q v Which is how long, six months?
N

(7]

Well, it was actually 131 working days.
6 On that job there were actually 270 total workable days during
.that peridd. |

Q How do yéu know that?
J | A | Well, gy taking the number of days from
10 June the 24th of '74 qp until July -- the week ending July 4

11 of '75.

12 - Q _ You are merely saying that you see that
13 people were'shown as being recorded as having same spendable hours
14 on that day. You don't know whether it was raining, -snowing dr

15 muddy as they approached the job. You are merely saying you

16 see hours recorded and you think it's an average workable day?
17 o A . Uh-huh.
18 Q . -All right. Okay. And then you just took

19 six months and took your expenses and you determined what théy

20 | should have made as a profit and what you figured they did mak

W

21 during that period of time and you charged it to this particular
22 |l incident, this six-day period or five-d;y period. Is that
23 about it?

T | A Yes, sir.

25 | MR. HOWELL: Judge, that certainly wouldn't

COURT REP(ﬁ'ﬁﬁgf. — NORFOLK. VIRGINIA



A

Michael D. First - Cross 148

V]

6

10

11

13

14

15 |

16

17

18

- for First, that he did not supervise the original

- entries on any of the figufes that he alluded to.

‘period of the job and averaging out a per-day --

be a way to prove damages.

THE COURT: Let's get him back on the stand}
All right, sir. Now you are objecting to
this-testimony on what ground?
:: MR. HOWELL: First, Judge, that the records
are inadmisgible. They do not comply with the modern

Shop Book Rule or the original Shop Book Rule, and

They represented his perusal of the entries made by
somebody else based upon another document that we
do hot"know the nature of nor have we seen.

And third, that the testimony would be
irrelévéht for Proving specific damages incurred for
the period inVOIVed, July the 10th through July the
l6th; for the gentleman has stated thaﬁ his testimony
as to loss of profits is arrived.at by his taking the

total expenses and the total earnings over the entire

what he's used seems to be a per-day profit that

should be made on an average over that period of time
And that he's subtracting what he feels

would be a proper profit from the perceﬂtage of

profit he derived by averaging all the days on the jo

when he has admitted that he does not know the particul

COURT REPORTERS. INC. — NORFOLK. VIRGINIA
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on many, many extraneous factors that could affect’

the average prbgréss of the work and affect the

wofking conditions on any particular day. He only
knows that he sees a certain number of hours recorded
and a certain number of mén. He considers that the
productivity of each man was the same over a period
of time regardless of whether it was a sloppy day

and they couldn't work as,fast,.couldn't get materiai

avefaée profit made on this job.

THE COURT: What's your response, Mr. OBpAqg

MR. OBRION: I think that the last.t ee
or four commént§ he made are more properly ;nteresteé
t éhé wéight.of any evidehde that is itted to .
be éi' n by the jury. I don't thiny that evidence
abo&évféi or snow affects the issibility of
therevidence.. It could be mething he could argue
to the jury about“hy no€ to believe Mr. First
because he didn't t into account tﬁese factors. -

But ip/terms ofN\admissibility from
29 American 4 xisprudencg Secdgdary Evidence,
Section 8, that the testimony o accountants is
fré ntly admitted where he has exanMned the

cuments and books and is able to teéti as to

the content of the books and records.

\
The Virginia rule seems to be that we

n?
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MR. HOWELL: Your Honor, while you are
perusing could I look at the file of the first case?
'MR. OBRION: Defendant's Exhibit 1 was -~

MR. HOWELL: I am talking about the

previous: trial, that sheet which Mr. Jernigan brbught

with him.

THE COURT: Mr. Manson, did you find
anything under Shop Book Rulé A in American
Jurisprudence?

 MR. MANSON: I was looking primarily for
any refefence to an accountént testifying -

THE COURT: You were? Let's see.

MR. MANSON: -- on business records.

MR. OBRION: Your Honor, it would appear
even in case 204 Virginia they did not require the
entrént tovcome-to court.

THE COURT: Not the entrant, the custodian

In my opinion, when you get close on that
is where you produce evidence/tg the effect that
Mr. First and his firm maintain the general ledger.

MR. HOWELL: They don't have the general
ledger.

THE COURT:' And he‘has these things which
are used to set up the geheral ledgér. All right, si

Anything further on‘thié?

r.
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.MR. “HOWELL: I think they have.failed to
produce admissiblerevidenéeeregarding thefmatters
before-:the:Court .at the moment, and the:gvidence.has
to -be refused entry...

THE COURT:: I sustain your:objection.A/

All right, sir. Who will you have now?
You note your objection?

MR. OBRION: Could L +~= and I am.very
reluctant to ask the Court -- but could I have Your

Honor's ruling as to what would be admissible?

13

THE COURT: I see nothing to gain on poiny/.

This is -- the thing’tb do is-for ‘the Judge to pAy

ttention to what's going on and to rule onAhat is
befdge him. To go an additional step say to
you wit.(ut'thinking it through ~- ou've had the
oppéréﬁnity o prepare for thig/case.

MR. OBRION: I w'. draw.

THE COURT:\ 341 right. I think it would
be -- I would not gfre t\ do it because I don't think
that it would a well-fhou t-at conclusion. It
doesn't coy€r -- I'll rule on wh\:'s before me;
anythi else, no.

MR. OBRION: All right. This &idence =-
is the evidence of the books and records whi this

man has and his conclusions as an expert in

COURT REPOR&&%’@%— NORFOLK. VIRGINIA
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'WARREN JESSUP,

d as a witness on behalf of the intiff,

having be first duly sworn, s examined and

testified as fol

DIRECT EXAMINATION

. OBRION:

0 You are Mr. Warren Jessup?
A -~ Yes, sir.
Q ’ Were you a foreman for Service Steel

Erectors on the Hampton Roads Tunnel® job in July, '75?
A Yes, I was.
Q You are an iron worker and a member of

the iron workers' union?

A : Yes, I am.

Q . Were you on duty on July 10th, 1975?

A I was. |

Q ' pid you see Mr. Gordon Walters on the job

site thatvmorning?

A “Yes, sir, I did.

0 o Was he inside or outside of the picket
line which was up at the fime you saw him?

A _ He was ;- 1 saw him inside and outside.

Q When you saw him outside did you inquire
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as to the reason he was not working?

A Yes, I did.

Q "~ What reason'did'he‘give you fér not working
MR. HCWELL: ﬁe aré objecting to all this

hear§;§;-' | |

THE COURT: The witness is outside --

MR. OBRION: I thought there was an

objection to the testimony.

THE COURT: That's the reason that it is

being taken outside the presence of the jury because

you already have objected.

MR. HOWELL: All right, sir. I just didn't|

want, if it gets up to the Supreme Courf, that I

wasn't noting any objections to this man's hearsay

testimony. And I wanted the record to show that

the witness is on the outside. He is relating

statements to --

. THE COURT: Well, there is nothing in the

record to that effect, but your objection is on the

record. Go ahead, Mr. Jessup.

BY MR. OBRION:
Q
make to you?

A

What statement, if any, did Mr. Walters

I asked him why he wasn't at work, what
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~him and told him that there was a pickét line up and it wbuld

o

to contact him and was not able to reach him. He said he

called during the day up until 11:30 at night and was not able

the problem was, and he said that the steward had appfoachéd

be for his benefit to go on the other side of it."V//
0 _ Now from that time throughout the week
until the people came back to work did you see Mr., Walters on

a personal basis?

A Yes, I did.

0 Did you see him at his home?

A I saw him at his home.

0 | Did he give you any reason as to why he

was not goiﬁgibéék:td work?
A v Well, he said he wouldn't cross the picket

witﬁout authorization from his Business Agent. He had tried

to reach him.

113 Now when you went back to work on July 17th,

1975 did he tell you the reason that he came back to work?

A He said that he had been notified to reporg

to work.
MR. OBRION: All right. That would conclu¢
it. No further questions.
THEJCOURT: Sustaiﬁ the objection.
All right, Mr. Jessup. You may step down.

(Witness excused.)

le
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1 motion. It' fou to decide what
E | to-der—T5 ahead.

3 [[— - <-1"l
: MR. HOWELL: IXf Your Honor please, the

o motion is to strike the evidence and enter summary

h judgnment for the defendant on the merits of the

6 case. The law fhat we have filed with the Court shoys

7 that in order to hold a membership of this Local

8 responsible for breach of contract that the —-

I | THE COURT: May I see the.contract, plea"’_'
10 It's Defendant's Exhibit 1, I think.

1 | - All right, sir.

12 . MR. HOWELL: The law requires at there
Rt ' bé pXpof by a preppnderanée of the efidence that the
14 Business RepreSent;tive or some aithorized person

15 to bind the ion, and the oply one we have alluded
16 to he:e is Russdll Moore,//that he has to take some

17 affirmative action Yg/produce a strike by his

18 members or affi ive \gction to produce a work

19 ' stoppage by hjf members.

=0 B - - Jhe law is that no iNdividual is required
=1 té crogs a picket line. T;Ejs illégal for Mr. Moore,
22 . on ;ehalf of the union, to say, "Don'®\cross the

23 picket liné"~or "Do cross the picket lineW' But

o tﬁere is no evidence. The evidence is that

=25 Jernigan attempted to cali Mf. Moore once or twicw,

COQURT REPORTERS. INC. — NORFOLK, VIRGINI'A
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o

<t

16

one man.
MR. OBRION: That's anoth oint. He is
the Buéihess t, the on ne that controls the

union and the bre o’gontract. All they have to

do is not e a Business Agen d they can never

ch a contract, never commit a tort, 't carry

on any business.

THE COURT: All right, sir. I sustain the
motion and énter sﬁmmary judgment. Your action here
is you allege that Paragraph 3 of the collective
bargaining agreement provides that there will be no
work‘stOppagevbecause of a jurisdictional dispute..
There is no evidence here that the defendant had a
jurisdicﬁional.disputé with anyone, and further, that
there should be no work stoppage or strikes or
iockouts during the term of the agreement fot any
reaéon whatsoever.

vAnd I frankly say, I did not find any
competent evidence to demonstrate that the defendant
here stopped the work or called a strike, and; of
course, ﬁhé iockout refers to the owner.

| So on that ground I would sustain the

motion and enter summary judgment in favor of the

defendant here. You note your objéction thereto?

" BRSO i L} : o
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to

16

17

18

19

to re, but if I am I'certai .

THE : 't want you to miss

anything. I think under the rules --

MR. OBRION: I note my objection and

exception and general disagreement with the Court.

THE COURT: All right. Now let's see.

That was sustained, I note your objection; the rést
of it is in the recerd. Sheriff, would you bfing

the jury in? Sheriff, would you ask the Aury to

sthpd?
(Whereupon, the/jury returned to

the courtroom.)

THE OQURT: Ladjés and gentlemen of the

jury, the plaintif¥ in&ffect has rested in regard

to the'liability of /t\e defendant in this matter,

and I have conclyded as i matter of law that
judgment sho 73 be entered 2 favor of the defendant
Therefore /there is nothing fol you to decide and
the cagh is ehded'as fa: as you ade concerned. We

thagk you for your services. Court 1% adjourned.

(Whereupon, the hearing\was-

adjourned at 3:47 p.m.)

g 4 A v
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AGREEMENT

This Agreement, made and entered into this 20th  day © Junc ":Mujng’;*““-—
has listed below the wage rates and other conditions of employment negotiated :

between the International Union of Operating Engineers Local No. 147, 147A,
1478 and 147R and the Virginia Association of Contractors, Inc., on bchalf
of certain named contractors, for the following cities and counties which

constitute the Union's jurisdiction,

ARTICLE I - INTRODUCTION

CITIES
Chesapeake Portsmouth
Franklin Richmond
Hopewell Suffolk
Newport News Virginia Beach
Norfolk Williamsburg
Petersburg .
COUNTIES

Accomac Greensville Northumberland
Albermarle Hanover Orange
Amelia Henrico Page
Brunswick Isle of Wight Powhatan
Buckingham King & Queen Prince Edward
Caroline King William Prince George
Charles City James City . Rappahannock
Chesterfield Lancaster Richmond
‘Clarke V Louisa Rockingham
Culpepper Lunenburg Shennandoah
Cumberland Madison Southampton
Dinwiddie Mathews Spotsylvania
Essex Mecklenburg Surry
Fluvanna Middlesex Sussex

.. Frederick New Kent Warren-
Gloucester Nottoway Westmoreland
Goochland Northampton York '
Greene

(A) This Agreement is applicable to Building and Construction Trade Work,

does set forth specific understanding covering wages, hours, and other con-
ditions of employment to govern the relationship of the parties hereto. It
is understood that no other understandings, regulations or agreements con-
cerning working rules, coming within the area of matters subject to collec-
tive bargaining, may be adopted by either party without the consent of the
other party, and any such understandings, regulations, or agreements that
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the day on the second engine.

(B) All mechanic's tools over % inch drive socket and end wrenches over 1%
inches, and any special tool shall be furnished by the employer. All enginecers
"shall be expected to furnish the hand tools they feel are necessary to do running -
repairs except when employed on a job where their employer has a mechanic employed.

CARTICLE XVIIL - APPRENTICES, FIREMEN AND OLLERS

(A) All cranes and shovels, backhoes, clamshell machines, regardless of what
work they perform of over % cu. yd. capacity must have apprentice on the
machine, either as an oiler or a fireman. Truck cranes, except hydraulic
" cranes of 25 tons or less capacity, will require an oiler, who in addition,”
must be a qualified chauffeur. Hydraulic excavators of 3/4 yards or less
capapity when used as a backhoe shall not require an oiler. (This does not
include a gradall.) v :
(B) . Pertaining to building or heavy construction, where any combination can
be worked out—-such as oiler and steam ginney, oiler and compressor, oiler
and pump operator, or oiler and welding machine, the top rate for either of
the classifications will prevail.

ARTICLE XIX - BROKEN TIME

In cases where a contractor is employing the use of not more than one (1)
plece of straight time equipment on any one job and that said piece of equip- ‘
ment is working only on a periodic basis, the contractor can pay operators
employed on this piece of ‘equipment on a broken time basis. The rate of pay

for such operations shall be 12%¢ per hour above the hourly scale set forth

in the wage rate section. The business agent shall be notified when a

broken time employee is requested.

ARTICLE XX - JURISDICTIONAL DISPUTES‘

There shall be no work stoppage because of a jurisdictional dispute.

AgTICLE XXI - SETTLEMENT OF DISPUTES

There shall be no work stoppages, strikes or lockouts during the terms of this
Agreement for any reason whatsoever. '

Any dispute or grievance other than jurisdictionhl shall be handled in the fol~
lowing manner without a work stoppage or any other kind of work disruption:

1. The dispute or grievance shall first be taken up between the Union
Steward and the Employer's authorized representative on the job, and if not.
settled by those two within two (2)' working days, the steward shall refer
the matter to the Business Agent of the Union. '
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2. Any dispute or grievance referred to the Dusiness Agent of the
Union shall be taken up by him with an authorized official of the company,
“aund if not settled in five (5) working days thereafter, shall be referred
by the Business Agent to the proper official of his International Union.

3. Any dispute or grievance referred by the Business Agent of the
‘Union to his International Union shall be taken up by the designated Inter-
national Union official with the Executive Director of the Virginia Associa-
tion of Contractors, Inc., or with some other person designated by the Em-
ployer to represent him, and if the matter is not settled within ten (10)
working days after the International Union official contacts the proper
representative of the Employer, the matter may be submitted to arbitration -
by either party. In this event the party desiring arbitration shall re-
quest the American Arbitration Association to submit a list of five (5)
qualified arbitrators. The Union and Employer representatives shall then
alternately strike names from the list until only one name remains and that
person shall then be used as an arbitrator to make a final and binding set-
tlement of the dispute or grievance. The arbitrator so selected shall have
the authority to interpret this Agreement but shall have no authority to
change this Agreement in any way. The expenses of this arbitration pro- .
ceding shall be borne equally by the Union and the Employer.

ARTICLE XXII - COMPLETION OF OLD WORK

All construction contracts signed, or bids submitted, while the terms of
these conditions of employment are in effect shall be continued at the

scale of wages and working conditions contained herein for a period of not
to exceed ninety (90) days. The contractors agree to furnish the Union a
list of such work in writing at least fifteen (15) days prior to the expira-
tion of this Agreement, in order to make the conditions of this Article ef-
fective. The above shall stand regardless of change in working conditions
and/or wage increase or decrease negotiated in renewed Conditions of Em-
ployment. This Article is to be effective only to the extent that the bene-

fits contained herein will be used by the contractors after the execution of
a new agreement. :

ARTICLE XXITI - QUALIFYING INTENT

It is not the intent of either party hereto to violate any laws or any rul-
ings or regulations of any Governmental authority or State Agency having
jurisdiction of the subject matter of this instrument, and the parties
hereto agree that in the event any provisicn of this instrument is held

to be unlawful.or void by any tribunal having the right to so hold, the
remainder of the instrument shall remain in full force and effect,
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NOTICE TO THE PUBLIC

The sole purpose of polrolling this site (Hampton
-Roadsg Sccond Bridpe Tunnel Crossing) is- to inform the
public that Lockwood Bros,, Tne. reluses 6o comply with
the finel opinion of the Appesnls Board (Plan for Scttlee-
ment of Jurisdictional Dispuites in ihe Construction
Industry). '

Sheet Metnld Worlers'! Internalional Associastion Local
Union o, 87, AFL.CIO i3 not nttemptling to induce or en-
coursge any employee of eny cmployer to yrfuse to work,
transport or other wise Verndle or worle on any mebtcrials.
~No one is requested to cesce doing business with any
peItson. SR ' :

Sheet metal dorkers' International Association
Locsl Union No. O7. AFL-CIO
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10001 WASHINGIONsDeCes» JULY 14, 1975

PYiS line fao USDELL #MOORE
IDOR LQCAL Y47

5307 YIRGINIA BEACH bLVDb.,
NORFOLK», VIKGINIA 23502

FOLLOWING wink SEN1 10 I\“Ar‘An'i[AL JUnlSLUICIIONAL DIsrulks EOARD
BY tORRISON-KNUDSEN COMrANY,INCe ANL A CO¥Y nECEIVEL IN . iHIS
OFFICE FOrt YOUR INFORMALION AND ALLENLIIONS

QUO1E -=--KE: HAMFION nOALS JUNNEL VENIILATION 51nUCIURES FrOJECH
HAMFTON, VIKGINIA | | »

WFE KEQUESI YOUa [MMELIALE ASSISIANCE ON 1HE nkMOVAL OF SHERI MEIAL
wWOrKEnS PICKEL LINL AL 1HE ABOVE FROJEC] . L

Y0Un ArrEALS BOAnD HAS AWAXLEL wWOrK 10 1HE SHEET XEiAL WOAKERS.
LOCKWOOD BnO1hERS IS A SUBCONIRACIOK OF KREGAN=NAGEx wid Is> A

Freltik CONTKACTOR ON IHE FoOJECie LOCKWOOD EXpFLOYS IRON %0OnKEAD.

Nl THER LOCKwOOD NOk lhk Is0N wORKERS wILL AbIDE BY 1HE ArrEAL>
BUARD LECISIONe NEIinbks REGAN=NAGER N0% LOCKWIOD Anr SUBCONIRACIORS
OF MOrKI SON=-KNUDSEN. HOWEVER, 1HE rI1CKEL LINE HAS 1hE EFFECL OF
STOFFING wOhK ON tHE ENilnk rnOJECl. wE HAVE E>1AbLiSnEL A SECOND
GAlE, BUI THE ELECInlClANS AND OFEnATING ENGINEERS AnE NOIl ENTERING-
{HE FROJLCT. - ' : ' - _

%F nkQUEST YOun IMMELIALE ENFOrRCEMENL OF LHE rrROCELUALS OF 1HE

BOAKD AS AGhiRD 10 Br L1hE VARIOUS UNIUNS. UNWUOLE

YOU AKE HEKEBY DIKECIED 10 REIURN MEN 10 wOnK SINCE 11 IS A vIOLALION
OF THIS OFFLUE AND ink [MrAmllAL Jun[sLICIIONAL DISrULES BOARD 10
KRESPECL FICKEL LINES OF IHIS NAIURE.

(10 BUS MGR MOOKE, LOCAL 147 AND COF{ bf MAIL 10 MORKISON-KNUDSEN)

HUNTER Fo WHARTON, GEN PRES
BY FEANK HANLEY, ASS1 10 GEN PKES
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