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MOTION FORX JUDCGIGIT "

PO THE HONORADLL -JUDGES OF THE

CIRCUILT COURT OF PFAIRFAX COUNYY

COMEES koW the Plaintiflf, Tysons Corner Reglonal Shoppliog,

- Center, and moves this Honorable Courti tor judgment spalnst uvhe

!

- Defendant in the amount of Four 'Thousand Seven Hundred Lleven
“Dollars ($4,711.00) plus costs and intercest, and in support Lhoeroo

'states as follows:

COUNT T

1. Plaintiff, Tysons Corner Regional Shoppirn;; Coitoir,

“is a general partnership organized under the laws ol the Suvan o

i:Maryland, the general partners of which are H. Max Ammeri.an and

Josephine Amiuerman, his wife, Theodore N. Lcrner and Annctte M.

"Lerner, his wife, and the Gudelsky Company, a general partnersnip
~organized under the laws of the State of Maryland, the generai

© partnecrs of which are Homer S. Gudelsky and the Lstate of lszdore

Gudelsky, deceased. A1l are hereinafter collectively referrcd to

.as "Tysons."

2. The Defendant, General Insurance Company of America,
: O

t/a Safeco Insurance, 1s a corporation organized under the laws of

R

OO



Lhe SlLave oi” Waaihlogboln, W Lo aublnorivoed Lo do basiness

CVirginia and conducts an: bnsurance basiness in Vipginia, and is

oy,

« hercinatlter calicd "Salceco:"

3. On or about July;22, 1971, belendant issu&d a Blanket

‘Liabllity Insurance Policy, Number CP 23341Y, whereby Saleco

r
becane legally obligated to pay on behall ol Tysons all sums
)/
which Tysons should become legally ouvliguted Lo pay Y damage:s

- because of bodily injury or properily damape Lo which the saida

insurance applied, caused by an occurrcance.
I, Under the terms of the sald policy, the Delendant vwas
further rcqulircd to defend any suit against the Plaintifl sceking

damages against{ the Plaintiff because of bodily injury cven

" if the allepgations of the suit are groundless, Talse or fraudulc:..

5. On Apeil 30, 1974, a suit styled Pabtricia P. Cassidy,

et al v. Tysons Corner Regional Shopping Center, et al, Law i

31241 was filed against the Plaintif{ in the Circuit Court o

¢ Fairfax County seceking damages on account of alleged bodily

4l

Q

¢ injury to Michelle Cassidy on August &, 1973 at Tysons Corners

Regional Shopping Center. (The parties plaintiff in said suit

;. are hereinafter collectively referred to as "Cassidy").

6. The policy of insurance hereinabove referred to was in
full force and effect on the date of said alleged injury.

7. The evénts alleged by Cassidy constituted an "occurrence"
as defined in said policy.

8. Said policy contains no exclusion {rom covcrage {or
punitive damages or claims for punitive damages and "applies"
to such claims.

9. The Defendant, Safeco, through its representatives?
advised the plaintiff that Safeco would defend Tysons against:
the claim of Cassidy for compensatory damages only, and that
Tysons should secﬁre separate represcentation for the pgnitive

-9~



Cdamiges e liadiion by Canoldy.

A

10.  The belendant, Saico, through 1ts represceatatives,

further advisoed ‘'ysonus that Safcco would decline Lo pay u§y

. . ] N \;_
-award for punitive damages and engaged in o course of conduct

{ B

which caused Tysons to reasonably fcar that any defense pﬂesentéd

by Safeco would be primarily directed to Cacoldy's claim for
compensatory damages, and not toward delculing and/or minimizing
Cassidy's claim [or punitive damages.

11. Whether or not Safeco would voluntarily pay any puniii/.:

“damages awarded Cassidy against Tysons, Plaintiff had a

. substantial interest in avoiding a judgment [or punitive damapges,

and Safeco had an oblipation to present such delencse vipgorously

. and Qomﬁetéhtly’

12, Tysons was obliged to securc separate representation to

i

v raise all matlers of defense to Cassidy's claim fdr punitive

“Max Ammermar,

si damages, and upon trial of the case, said claim was stricke:.

as a matter ol law by the trial judge at. thoe conclusion ol Li:e
presentation of Plaintiff's evidence, all of which inured to thc
beneflt of Safeco.

13. .As a direct result of Safeco's refusal to delfend Tysons

in accordance with terms of the policy and Safeco's assertion

that it would notl pay any punitive damages awarded in favor of
t Cassidy against Tysons, although Safeco was in fact obliged to
. pay such damages, Tysons reasonably incurred attorneys fees and

~expenses in the sum of $4,111.00.

COUNT II

1. Paragraphs 1, 2, 3 and 4 of Count I are hercby incorpor-

ated by reference herein.

2. On August 10, 1973, a suit styled Wayne Wilt, el ux v. H. -

et al, Law No. 29702, was {iled against the

.Plaintiff herein in the Circuit Court of Fairfax County seelking

-3~




e, o vo Piac 0 s adve wobille one tiay 1o, LYTE an o resull of

an ineldent commcociog al the Tysons Corner Regsional Shopping

center. (Whe Prainvirfsin said suit ware hercinalter referred

to as "Wilt").

j
¢

3. Yhe policy of insurance hercinebove referred to was in

- full force and effect on the date of said alleged incident.

b, The events alleged by Wilt constituted an "occurrcnce"

cas defined in sald policy.

5. Said policy contains no exclusion from coverage [or
punitive damages or claims for punitive damarces and "appliecs!
) [ Ik.'
to such claims.
6. The Delfendant, Safeco, through its representatives
> 2 (&5 b

advised the rilaintifi that Safeco woulid deiend 'Pysons against

“ the claim of VWilt for compensatory damagces only, and that

Tysons should secure separate répresentaLion.for éhe punitive
damages claimcd by Wilt.

A The Defendant, Safeco, through its rcpreéentatiVQQ,
further advised Tysons that Salfeco would decline to pay any

award for punitive adamages 2and engaged in a course ol conduét
which caused Tysons to reasonably fear that any défense presented
by Safeco would be primarily directed to Cassidy's claim for
compensatory damages, and not toward defcating and/or minimizingv
Wilt's claim for punitive damages.

8.v Whetner or not Safeco would voluntarily pay any punitive
damages awarded Wilt against Tysons, Plaintlf had a substantial
interest in avoiding a Jjudgment for punitive damages, and Safcco
had an obligation to present such dcfensé vigorously and
competently.

9. Tysons was obliged to secure separate repfesentatibn to
raiﬁe all matters of defense to Wilt's clain fOﬁ.pﬁnitive

damages, and upon trial of the case, said claim was dismissed

with prejudice upon the motion?of Wilt, all of which inured to the




oenetit vl salveu.

i

p 10 As oo diveast resull of Salveo's rolunal Lo detend 'ysons o
CAn accordance with Lerims ol the' policy und Sarceo's asscerlion
: . , \

that 1t would nol pay any punitive damapges awurdch in Tavor of .
~Wilt ugainsL Wysons, althoupgh Salceco was in {uct oblipged to pay
-such damages, Pysons reasonably inceurrcd abloencys [ece in Lhe
Ssum of $0600.00.

WHERLIFORL ) Plalntiif, Tysons Corncr Hegional Shopping Ce:o.
‘moves fdr Judgmnent against the Defendant, General Lnsurance

; Comvany of Amcrica, in the sum of $4,1101.00 with intercsﬂ oIl
"$4,111.00 from May 14, 1975 and on $600.00 [rom Feuruary 16, 1975
and‘its costls.

TYSONS .CORNIGR HEGIOHAT. SGOPPING Clolri..

|



‘Ju" cLca, by

&

counsel, and for answar and

of Latonss Lo the plalnai0?
Motiovn for Judgmant, states as follows:

COUnT I

the allceations contalned in Para
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intiff had a sub-

stantial iuterest in avolding a Jjuderment for punitive damayges as

[N
*h
h
]

alleged in Paragraph 11 of the plaintiff’s Mecion for Judgment

1. e V. e 2= & 1 b} -t . I T
but Jdenze caat it had an obli LTaTan Lo

-

tive damagoes a3 alleged in Parvagraph 11 of Count L of the plain-

. 1€8's liotion for Judament.
i
} 3. The defendant denies that Wysons was obligoed to-
i
secure separate representation as allceqged in Paragrapn 12 of

admrits. that the
IRAULT. LEWIS, . : ..
i 3. ~ P U I L T, - oy g -~ e LTy -3

Sl TER claim was striciten as a matter of law Ly the trial Judge and
STTORNEYS AT LAW . . . -

P. O. BOX 248 — fe o~ FARY SR SO . , . R SN . . o 114 ")

AIRFAX. VIRGINIA states that there may have been scme benofit to Safeco, but that
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Bivlo eeagtiic Ao oobanarLiyy
G.  the defenda o odenies the allegacions contaiund 1n

L

Faragraph 11 of Count I of thes plaintifi's notion fox Juddgment.

COUNT 1T .
- 1. <he datfendant reassexts anG adopts its answers sect

‘U ame defeadant admits the allegations contained iu
g;Paragraphsyi, 3, 4 and 3 of Count II ol the plaintiff's Motio
]

E!for Judgmoat,
| .
; 2. The Jefendant denies the 1Bln~atlons in Paranr.n

6 of Count II of tha plaintiff's Motion Ffor Judgment.
4. The defendant adrnits that it advised Tysons that

5 o T WY R 3 - 3 Ao 3 ~ . ~vp - & BN 2 2 - .-
H Safeco would decline to pay any award {or sunitive damages bat

¢ Jenias the ramaining allegations containad in Paraaraph 7 of

5. the defendant admits that the plaintiff nad o

i stantial interest in avolding a judament for ,mm’.‘.:).v.:’a Sanay L T

i alleged in pParagrapn & of the plaintiff'e Zotiecn for Judgnant

Hi . .

i :

{ . - ] . s o ~ » - - . - .

Y put denies that it had an chligation to defond o c¢lalm IO¥ uGi-
i

i

tive damages a5 alleged in Paragraph § of Count I1 of the plain-

| tiff'e Motion for Judgment.

i
5 6. “he defendant denies that Tysons was obliged to
i
; secure separate representation as allegedviﬁ Paragraph Y 0Of
E Count II <i the plaintiff's‘ﬂotion for Judguwent, admits that tac
§ claim was stricken as a matter of law by the trial Judge and
i states that thaere may have becn soma benefit to Safaco, but that
é this benefiz is primarily the plaintiifii's.
é 7. she defendant denics tha allegations contained in
! . _
i Paragraph L0 of Count IIL of the plaintiff's Hotion for Jﬁdgmpnt;
i
i 2. For further answer tc the yla‘ﬂulif'" Hotion for
E Judgnent, the defendant states:
JLT., LEWIS, :; .
Pyrpei g -7~ A, Thpt its 2plicv of insurance&in force at the
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for Juloamont covored ¢laiw a.for COMOnEa oy Janages only.,

Lo What the deferndanv [Tully and *cmr )L\J’L{:LV' S A8 e

formed under the contract of insuronos which wags in force at the

time of the allogad cccurronce. ' ‘-

. o. o Yhat as o matisr of there was no obliga- f

tion on tig pare of the

tifl any rocovery that wey have besa ma

the two suits filad against the nlaintiff as in &h

plaintifif's Motion for Judmnent:for punitive damages or to dafund

a clainm or claims for punitive damagas.
VEBREPOIN, - having . fully answored Gl priaintiff's Mo-

tion fdr F:ugmgnt, the defendant.stanos that onds, cause of ao- — j

§ tion should he dismissed,and that the defendant ahonld be awic o

] B . ~

a judgnment for its costs in defending this caase of action.
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h STIPULATION OF FACT:

; COMIS NOW the parties hereto, by counusel, and enter iﬁto L
!following stjpulgtion of facts:

i 1. On or about July 22, 1971, Defendant General Insurance.
‘Company of America, t/a Safeco Insurance (nercinafter réferred

Number CP 233415, (a copy of which is attached and is

) - .

| B
?incorporated by reference) whereby Safeco became legally

'to as "Safeco") issued a Blanket Liability Insurance Policy,

;bbligated to pay on ovehalf of Tysons-Corner Regional Shoppins
;Center (hereinafter referred to as "Tysons") all sﬁms whickh
nysons should become legally obligated to pay as damages beciause
:pf bodily.injﬁry‘of property damage to which the said inSurance

i . -
applied, caused by an "occurrence."

h 2. Under the terms of the said policy, Safeco was further

il

reguired to defend any suit against Tysons seeking damages against
;it because of bodily injury even if the allegations of the suit

1

‘are groundless, false or fraudulent.
I

| 3. On April 30, 1574, a suit styled Patricia P. Cassidy,

et. al v. Tysons Corner Reglonal Shovping Center, et. al, Law No.
131241 was filed against the Plaintiff in the Circuit:Court of

;Fairfax County seeking compensatory damages in the amount of

%ﬁjﬂlJzoo and punitive damages in the amount of $500, 00D
N 4 ‘ —F -
on account of allezed pbodily injury to Michelle Cassidy on

|

[ o- -



Y

SAugust 9, Ly :u,‘Fymons L->rner'iﬂn;]unw1 :‘mq;;Lnb Fcnﬂét"“"@Fhé o
N} .

Iparties plaintil'f in ude sult are th'xqu Ler LdllLCLlVOlJ
referred to us "Cassidy").

4, on August 10, 1973, a suil styled WJynﬂ Wilt, ¢t ux v.

H. Max Awmerman, et. al., Law No. 29702, was {iled against the
Plaintiff herein in the Circuit Court of Pairfax County seek 1nb

compensatory damages in the amount of 3 50 vo o and
2, 00O

punitive damages in the amount of S A G0 ¢goon account
A) “, a0

ﬁof injury to Plaintiff's automobile on HMay 12, 1972 as a recuiin .

1 . .

i _ .

fan incident commencing at the Tysons Corner Regilonal Shopping

[} N -y - . . . . . .
Center. (The Plaintiffs in said sult are hereinafter referred

Lto as "Wilt").
.

full force and effect on the date of the said alieged injuries.

The policy of insurance hereinabove referred to was i:.

6. The events alleged by Cassidy and Wilt constituted

"occurrences" as defined in said policy.

7. Saild policy contains no exclusion from coverage oy
ipunitive damages or claims for punitive ounaggb

8. Tysons made timely demand on Safeco to-defend Plaintiflf

lagainst the claims of Cassidy and Wilt for compenoatory and

‘punltlve damages.
!

I

E L : _

; - 9. The Defendant, Safeco, through its representatives,
{

i

l

5

;adv1sed the Pldlntlff that Safeco would defend Tysons against

‘the claims of Cassidy and Wilt for compensatory'damages only, and

)
that Tysons should secure separate legal represéntation for the
]
ipunltlve dd“dbeo claimed by Ca8531dy and Wilt.

10. The Defendant, Safeco, through -its representatives,

ifurther advised Tysonb Corner that Safeco would decline’ to pay any

award for punitive damages

-

11. Whether or not Safeco would voluntarily pay any

punitive damages awarded Cassidy or Wilt or both aﬁalnst Tysons,

{

\
- "‘




iPLujnLiff Lad o subslantdis intereost in uvuiuingéd Judgment for
Hpunitivc diamipes, - .
i 12, ‘l'vsons was obliged to $eguru separate legal representétiu
kto raisc all matters of deflense to the clalinms fd} punitive damages
ianthysons personal counsel participutod in voth trials. Upon

Lrial of the cases, Cassidy's claim lor punitive damages was

! |
hstricken as a matter of law by the Urial judge at the conclusion
Hof the prescntation of Plaintiff's c¢vidence and Wilt's clalm «on
N

“dismissed vivh prejudice upon the motion of Wilt, =all of whi-:.
il
ﬁinured to the veneiit of Safeco.

{
! . .
: 13. As & direct result of Safeco's relfusal to defend Tysons
|
j . . . e ;
iin accordance with terms of the policy and Saleco's assertion

ithat it would not pay any punitive damajgzes awarded in favor of

?Cassidy or Wilt or both against Tysons, Tysons incurred attorney'..
. . \ ) - 2
ifees and expenses in the sum of $4,§11.00.

TYSONS CORNER REGIONAL SHOPPING Cui...ii

-a-



.’

.  CHAULTTE, N.C.  8-18-71

e Ne AL TiNGSl et a O (‘..J R ANY i ATAE e C') > -
. ¥ !
///\ 233415 PC 1

Piomn Nitice 4147 Himnatpm Zew f L Sanctle, Potho oo JepSS N Digck frginnncs Cromprreny)

\ - :\.—rc_c; R — . e

N ane T S L T T

Commercial Folic

MPP ACCOUNT HO,

. CLANKET LIABILITY IHSURGCE

ltem 1. Nomed Insured ond P.0. Addrass (Number, Street, Town, County, State, Z1P Code)
r ~1

“{S(::VS Cv.‘HtR CC}VTLR/ Iu“l([»
£.0. 1555
VEEATSH, MOGUTGORERY, [ARYIND

Business of Named lnsured is: SIPRPING COHTER

. — _ o o
The Nomed lnsured is [ !lndividuai Corp. lpur'nctslnm ]Joml Veniure I l Gihce .

ltem 2. Policy Term 2 ) ?"2?"71 ' ____Z —(:7

Years inception

xpuohon

ltem 3. The insuronca afforded shall oppiy in accordonce with the lollolx’yg.'_v;l."‘?-a"'\.fXG’:‘ii') us staoted herein.
~ R
CF D45

g v

DENFERAL INSURANOCE r‘DMPANY ar AVhR!CA
(I.mn Qllicel Svatde, L\ua‘w‘alun . LT

Item 4. Provisionc: pre=mium subject to oudit: INBURANGE

Ul

YEAR ADVACE

2 p556 A,IATcu TNSURANICE AGENCIES
- CF- cum.vum, HE

(9]

£ B

a7 1975




1.

NALFCO

NSLmans

BL"‘.‘NKET LIABILITY INSURANCE _
{CCVERAGE SUPPLEMENT) )

COVEIRAGE A — QODILY IMNJURY — except Automolsils
COVERAGE B — PHOPERTY DPAMAGE —~ except Autormobile
COVERAGE L —PERSONAL LIABILITY

“he company will pay 0n behalt of the insured ol sums which
the insurad shail become Ingaily obligated to pay as damayes
t2cause of bodily injury or properiy domage to which this
tisurance apphes, caused by an uccurrence, The compoany shall
have the right and duty to defend any suit agaiast the insured
se2king damages on sccount of such bodily injury or property
damage, even if any of the allegations of the st are groundlr:;,:,
fate or fravdutent,’ and may muke such investigation and
setiizment of any claim or sint as il deerns expedient. The
ccrmpany shall not be obligated (o pay any clainy or judgment or
to defand any suit after the apphcable lunit of the company’s

“habiity  has been exhdu;led by payment of judgments or

settlements,

E xclusions
Thus insurance doss not apoly

{a) to bodily injury or property damaye inciuded within the
war hazard “vith respect 10 hability assumed by the insured
~under any contract or agreement or expenses far first aid
under the Supplementary Payments provision;

{b} to any obhigation for which the insured or any carrier as his " &

insuie may be haid hable under any workmen's compensa-
tion, unemployment compensation or disability benefits
law, or under any similar law;

(e} to bodily injury to any employee of theinsured arising out
of and i Ihe course of his Pmpmyment I3y the insured; but
this exclusian does not apply to (1) any domestic employee,
or {2} liabibity assumed by the insured under any contract;

{d) 10 property damage: {1) to propurty owned or transported
by thzinsured; (2} 1o property occupied by or rented 10 the
insurad, except damage 10 a reonted residence or privaie
Garage causad by a private passenger autemobile; (3} to
property undzr bailment to the insured (except injury to or
dastruction of such property arising out of the use of
elevators or escalators or 1o lighiity assumed under sidetract
-agreements); (4) to that particular part of any property {i}
upon which operations are bueing pertormed by or on behalt
of the insuwred, or i} out of which such injury or.
destruction arises; {S) to premises shienasted by the named
insured arising out of such premises or any part thereof; (G)
to the nomed insured’s products arising out of such
procducts ar any part of such products; {7} to work
performed hy or on bzahulf of the named insured arising out
of the work or any portion thereof, or out of materiols,
parts or euipment furnished in connection therewith;

But parts (2} and {3} of this exctusion do not apply under
Coverage L to proparty damage included within the fire
hazord;

{2} to bodidy injury or praperty damags resulting from the
faolure of the namead insured’s products or work completed
by or tar th2 name=d insured to perform the function or
s2rv2 the puroose intendad by the named insured, if such
tadure s <tue 10 3 mistake or deiiciency in any desigo,
formula, oian, scecifications, odvrrising material or printed
instcections prepared o daveinped by any msured; but this
evclusion do2s rot apply to bodily injury or propetty
damagye resuinng irom the active mallunutunmg of such
producis or work;

(! todamoages, bacausz of property damage, due:

{1) 10 the cost ni repaining or replacing any defective gnods
or products manufactured, sotd, handled or distrinuted
by the namad insured or defective work completed by
or for the named insured;

{2} to thz loss of use ot any such defective goods or .

products or completed work, or to damages resulting
from the loss ol use of such dalective gnods or products
or complated work;

th

{9) to domages clanmed far the withdoawal, inspection, repair,
teplacement, o Toss of use of the named insured’s products
or work comptieted by or {or the named insured or of any
property of vhich such products or work form a part, if
such products, work ar property are withicleawn from the
markel or from use because ol any known or suspecled
defect or deficiency therein;

10 contractual hability ascurmed by 1he insured, f the

insured or Tus indewnitee is an architect, enginerr or

surveyor, for bodily injury or property darniga H0sing oul

ol professional services performed by surh inswed  or

indemmitee including

(1) the preparution or approval ol maps, plans, Gianians,
repotls, surveys, designs or specificaotions and

{2) supervisory, inspaclion of engineering services,

(i} 1o hodthly injury or prbpwty damage arising out of the

ownership, maintenance, operation, use, loading or unlo.uJ-

ing of

(1) any autorrobile or aircialt ovined or operated by or
rented or toanad to the named insured, or

{2) any other automohile oc aircraft operated by any
person in the caurse of his employment by the named
insured;

but this exclusion does not apply (i} tp the parking of =
automgobile on insured premises, if -sueh autornabile iy 1.
owned by or rented or loaned 1o lhé':h.’irﬁed insured, or {u)
undere Caverage L 1o hodily inj sury to any damestic emnploy.-e
arising out of and in the cours (:,()6 h»s employment by any
insured except while such employee is anar_,cd in the operation
or maintenance of aircraly;

{i} to bodily injury ar property damage arisiag aut of acd i
the course or the transportation of mahile equinent iy o0
Tautomobile owned or operated by or renied or o L
the named insured;

I} under Coveraga b, to any halulity or injury arising 6ot of oa
in connection with any business, or the rendering or
omission of any professional services,

COVERAGE E -- PREMISES MEDIC-L " " YMENTS

The company wilt pay to or for cach pese ~vho sustains bodily
injury caused by accident all re. medical expense
incurred witinn one year {roim the . the accident aon
account of such bodily injury, provided suc . bodily injury arises
out of {a) 3 condhiion in the insured premises. or (b) operations

with respect to which the named insured is afforded coverage |

for bodily injury Lisbihity under this policy.

Exclusions
This insurance doas not apply

.

{a) 10 bodily injury
(1) arsing out of the ownership, maintenance, operation,
use, loarting or untoading of
tih any avromotule or aircraft owned or operated by or
reated or loaned to the named insured, or
(i) any other automobile or aircraft operated by any
persan in the course of his anployment by the
named insurad;

Cbut this exclusion doues not apply to the parking of an
automolnle an the insured premises, if such automobila
15 ot owned by or rented or Inaned to the named insured:
arising aut al the ownerslup, maintenance, operation,
use, foading or untoadimg of any watarcealt, if the bodily
injury occurs away from the insured premises; or

(3) arising out of and in the caurse of the transportation of

mobile equipment by an autginotnle owned or operated
by or rented ur 1oaned 10 the named insured;

{2

(b) to bodily injury
{1) includad within (he compluted uperations hazard or the
products hazard; -
{2) arising out of operations performed for the nxmed

lcontinued on reverse side) : e
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ce e Chapeg Ui ale ol ar moving biuddangs ar
athor stenctures

{3V resatiing feoun the selling, serving e any

heveraqe (1} atty  Statute,

crchiogice or requtating, () to o minor, Lin) to g parson

I;I‘JH\J‘] .'l’

dicohole vichitran  of
wrdar the intlueace of aicobol 6 (1v) which sauwes or
€O npui 2% to the wntuacition of any parsan, but thes
exclusian (bH3) aophes unly of the named insured 15 a
PN of OrjunZabion the hudniess of
manufacturing, distributing, sebitng ur serving alvoholic
Levarages or is an Owner or lessor of preituses used for
such purpases;

{3} included within the war hazard;

snganed

¢l o hodily tnjury

{1} to the named insured, any partner thee2in, any tenant
or other person regularly residing on the insured
premises or any ermnoloyee of any of the foregoing if the
bodily injury arisrs out of and in th2 course of his
employrment tharewith;
to any other t2nant if the bodily injury occurs on that
part of the insured premises rented from the pamed
insured or 10 any ermployee of such 3 tenant if the
) bodily injury occurs on the tenant’s part of the insured
s preriises and afrses out of and in the course of his

employment for tn= tenant; ‘

{1} 1o any person white engaged in maint2nance and repair
of the insured premises or alteration, demaohition or new
ConsStruction at sucn premises:

(4) to any person if any benstits for such bodily injury are
payable o required to b2 prowided under any work-
inen’s compensation, ur=mpioyment compensation or
disab 1y cenefits law, or under any sirnitar lavy;

(5) to any persan practicing, instructing or participating in
any physical training, spor, athleric activity or contest;

[

{d) to any medical expensa for services by the named insured,
any emplgyee thereol or any parson or organization under
contract to the named insured to provide such services.

COVERAGE ' — PERSONAL MEDICAL PAYMENTS

The company will pay to or for each person who sustains bodily
injury coused Dby accident all reasonable madical expense
incurredd within one yeor from the date ol the zccident on
account of such bodily injury, provided such bodily injury (a} is
sustained while cn the insured premises or {h) is sustained
elsewbare and {1) arises out of a condition in the insured
r vses or the ways immediately odgoining on land, or (2) is
caused by any insured, by any domestic empioyee in th2 course
af his emplinyment by an insured, or by any animsi owned by or
in the ~are of any insured or {3) is sustained by any domestic
employea and arises cut of and in the course of his ernployment
by any insured.

Zxclusions
This covarag2 does not appiy:

.8} 1o bodily injury arising out of any act or omission in

connection with premises {other than the insured premises)
rentad ©r centrolied by any insured, but this
extlusnn dees not apply 1o bodily injury sustained by any
domeastic emplnyee arnsing out of and in the courze of his
empioyment by any insured;

ownad,

(b

to bothly injury arising out cf (1) business pursuits of any
insurad except activities (2rain shich are ordinarily inci-
dent to non-business, pursecs or (2} the rendening of or

faiting to rerdar praf2sniinal services,

{c) to bodily injury 1ircludsd wihen (1) the arrcratt hazard or
{2) ihe war hazard;

{d} (o bothly injury ta any parson,
employees, i any person or
provithng warkman’s

includirg a dormestic
organizatninn has o policy
Srm0en3ativn or occupational disease
tiznzfits tor such bodiy injury or if benehits for such bodily
injury are in who'le ar 11 part exther payabile or required to
be prosded under any NOrkmen’s COMPensation or gLcupa.
tiunal disease lavy;

-—
i

to bodily injury to 11} any insured under parts (o) and
{c) 1) of "Parsons Insur2d,” {2} any person, othar than a
domestic employee, regularly residing on any part of the

{continued on f
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1 .
COVERAGE {1 - PHYSICAL DAMAGE TO PROPERTY

The company vall at s oplion eithe Lad pay Tor the sctual cauh
vatunr of property physically anjured or destroyed during the
policy perioil by any insured, or (b} repair or replace such
property with athee property of hke quality and Lind, but the
lieit obf the company’s hoabitiy andes Coverage N for “each
occurrance’” shall not exceed 525000,

Exclusions
This coverage daes nolapply to injury ar destructon:

(o) of property owned by or cented 1o any insured, any tenant
ol any insured or any resident of the pamed insured’s
household;

(b} coused intentionally by any insured over twelve years old;

{c) arising cut of (1) any act or winission in connactinn with
premises {other than the insured premises) owned rented or
controlled by any insured, (2} Lusiness pursuits or profes-
sional services or {3) the ownership, faintenance, apera-
tion, use, loading or unloading of any land rnotar vehicis,
traiter oc semi-trailer, farm ragchinery or equipment, aircralt
or watercralt, - .

PERSONS INSURED

Each of the following is an insured under this insurance to the
extent set lorth below: .
3

{a) the named insured and, il an individual, the spouse of such
named insured if a resident of the same housenold;
{b) for Coverages A and B8 ’
{1} if the samed insured is designated in the declarations as
(i} o partnership or joint

joint venture so designated and any partner or
member thereol but only with respect to his
" liabihity as such; ’

(ii) other than  an  individual, pnr(nc(s.hip or joint

venture, the organization so designated and any
executive officer, director ar stackholder thereof
while acting within the scope of his duties as such;
{2) any person {other than an employee ol the nameaed
tnsured) or organization while acting as real cstate
managar for the named insured; and
{3} with respect to the operation, for the purpose of
locomotien upan a public highway, of mobile equip-
ment registered under any mator vehicle registration
taw,

{i} an employee of the namned insured while aperating
any such equipment in the course of his employ.
ment, and -

{ii) any other persan while aprrating with the per-
mission of the named incwed any such equipment
registered in the name of “the named insured and
any person or organization legatly responsible for
such operation, butl nnly if there is no other vahd
and collectinle insurance avinloble, either on a
primary or excess basis, to such person ar organiza-
tion;

provided that no parson or orgnizabion shali be an

insured urder this paragraph (3) with respect to.

{i} bodily injury to any fultow emplayee of such
persan injured in the cowrse of s eniployiment, or

(it} property ‘damage to property owaned by, rented (o,
in charge of or occupied by the named insured or
the cmptoyer of any person described in subpara-
graph (i),

This insurance does nat apply to hodily injury or property
damage anising out of the conduct of any partnersiup or
joint venture of which the insured s o pirtner or member
and which is not designated in this policy as a named
insured,

{c) for Coverages L, Mand N .
(1) it residents of the named insured’s household, his
spouse, the relatives of either, and any other parson

und2r the vge of twenty-one in the cive of any insured;

{2) under Coverages L and B, with respect to animals and
watercraft any  insured, any person or
organization degatly  responsible  tharefor, except o

owned by

venture, the partnership or.

e



13h under Goeer e 1o 23, et 10 farm teactor s
ad tradd=es anad et propiellen armotae o anirat degs
Lo ampleinents, any cinployes of ony mgred bt
ennaged 10 the employiment of the isured.

LIMITS OF LIABILITY

Regardles of the number of inereds under this policy, the
coimpany’s bialohity s linated as taliows.

{a) Coverages A and B —

{1} Divided Limits Plan . )

{1} The timit af bodily injury lla‘l‘)ili'(y pxprassed in the
sddrtional  declarations  as  apphicable to “each
person’ s the lumit of the company’s habitity far all
damuges because of boddy injury sustained by one
parson as the result of any on= occurrence; but the
toial biability of the company for all damages
because ol bodily injury sustained by two or imora
persons gs the resuit of any ane accurrenca shall not
excexd the hmit of bodily injury abitity stated in
the deciarations as apphcabie to “each occurrence.’’
The total lability of th2 company for all danages
bacause of (A} alt boddy injury included within the
completed oparations hazard and (B} all hodily
injury includad within the products hazard shall not
excexd th2 imwt of bodity injury lisbility stated in
the daclaraiions as “agyregoin.”’

{i)) The total lisbihty of the company for al damages
because of 3l property damage susiained by one or
moie persors or organizations as the result of any
one occurrence snall not exceed the lurut of
proparty damage hability stated in the declarations
as apphc3bdi? (o “eaciht occurremce.” The total
Liability of the company for all damages because of
all praperty damage to which this coverage applies
shall ot exczed the lunit of property damage
liability stoted 1n the declarotions as “aggregate,”’

Such aagregaie Limit shall apply separately with
respect to each projact away from premises owned
by or rented to the named insured.

Aggregate hmits of Liabality as stated in this policy
shall apply separately to each annual policy period.

(2) Combined Limits Plan
The tumut of hatntity under the Combined Limits Plaa
expressed in the additional d=clarations as applicable to
“‘each occurrence’ is the total hmit oi the company’s
liability undar the bodily injury lighility and property
damage lizbility coveranes combined for all damagws iss
the resuli of any one occurrence provided:

{i) with raspact 10 oil damages tichuded within the (A}
completed operations hazard and the (2} products
hazard, such limit of liabihty shall Le the totol himit
of tha company’s liahility during each annual policy
periocd as the result of one or more thuon one
ozcurrenca;

{i1) with respect 10 28 damages arising out of property

damage {9ih2r thun the completed operation
hazard, or the2 products hazard) such limit of
hotniity shaie b2 the total limit of the compuany’s
habihity duremg each annual policy period as the

resglt of one e more than one occurrence, but said
bt of vty shatl opply separately to each
projzel wein repact 1o operations being perfarmead
awey from praimiszs owned hy or rented to the
insured,

(111} wath regi2ct 10 any occurrence for which the notice
of this psiicy 15 grvan 19 liew of security, such tinit
of lishility shalt e apphed in accordance with the
applcabie ta»ms of such law, except that the total
limit of Lab.dity shall not be reduced.

For the purnose of d=termining the limit of the
company’s habriity, all bodily injury and property
damays ansing ovut of continunus ar repeated
exposure to substantisily the same gzneral condi-

tions shall be considered as arising out of one

ocCcurrence.

(continued on reverse side)
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eit ey R B .
Porwon i the Lot cd e campany’s ooty for all
tedund vrpense Tog hadiby goajury 1o any ome paeann as the
et ol aney one .':rt:ul-:[\l, I.ml subiyrel ta the ahigve
provedon rpenecting each peran ) the tarad Bobiliny of the
caomputny ander Premines, Redheal £agmants Coverage far il
el expeanse Lo hodidy injury 16 ta0 O anore peeonns iy
the teaull of arny ooe gecidsnt shall pot excesd the lmit of
hobnbity stated v the declarabions as applicable 1o *‘cach
avcndent,”’

Covaraga L -

The binits of bobidity affordid for Coverages A and 13 shall
apply  to Coveroge L, provaded the lunits of Jababity so
allorded shatl vt be tess thant $25 000 per percon and
$25,000 zach occurrnnce tor bodily injury; $2%,000 each
occurrence {or propeity damage listbibity; or if combinad
limits, 525,000 cach occurrénce,

Coverage M —

The hint of ity stated in the declarations as opphicails
to “'cach

peeson’ as the ot of the company’s Labiay
undar Covierage M for all medical expense for bodily sy
to any one pixson as the resull of any one accidon,
subject 10 the abave provision respecting “each prreo,”
total hiabihity of the company under Coverage 0 far o
medical expense for bodily tjury (0 Gvo Or more prrsans o
the result of any one accident shall not exceed the bt of
liabality stated in the declarations as apphicable to "each
sccident.” . ’

Coverages E and M — .

Vohen more than one medical paymants coverage atforded
Ly this poiicy applies ta the inss, th2 compuny shali not be
itable for more than the amount of the highest applicabie
limit of tisbihity,

POLICY PERIOD

This insurance applizs only to hodily injury or property damaye

which occwis: {a)

far Caoverages A aod B, during the policy

period within the poticy tercitory, (b) Toe Coveroges L and 15,
during the policy period! {¢) for Coveragz E, during the policy
period within the Uceited States of America, its territories or
possessians, or Canada.

ADDITIONAL DEFINITIONS

Vihen used in relerence to this insurance lincluding endorge-
ments forming a part of the pohey):

{al

(L)

{c

(a)

“aircraft hazard” indludes hodidy  injury  and  propenty
damage arising out of the ownership, maintenaace, opera-
tion, wuse, loadhng or unloading of any arrcraft but this
hazard does not include bodily injury to any domestic
employee arising out of and in the course of tus einploy-
meat by any insured except vhile such employee is engaged

i the operation or maintenance of arrcrafy;

“business’ means any professional, commercial occupation
or industrial enterprise, except (1) activities which are
ordinarily incident 1o non-business pursuits: {2) activities of
an incidental business nature {not th2 regular business or
occupation of an insured) while conducted on the insured
premises or an vacant land owned or reated (o0 aninsured;
{21 one, two, three or four {amily dwellings (including
outhuildings), forms and Tarm lond when such are rented or
held for rental to others by aninsured; {3) acts or activities
of the named spouse inculent 1o his or her
enmployment by anotier, except (Y while operating com-
mercial or industriol machinery o cquipment; or {1} while
engaged in rendening professional services {other than
teachingl; or {iii) while holding an elective or appointive
office of o municipal, county, state or federal government,

insured or

“contractual lialihity® means lability expressly assuimed,

under 4 cantract or sgreement; provided, houwever, that
contractual hability shall not be construed os including
habifity under o warranty of the Liiness or guatity ol the
vamed insured’s products or n»wkm“\nly that work per-
formed by or on behall of the named nsured will he done
in o workmanhke manner;

“domestic employeo”™ means an employee of an insuresd
performing duties not in connection with the business of
the insured; ’




’

{h} "“war

(el Lies bazard™ ictudes prapeety damoga 1o any preimses not®
‘

Oevrted by oan insured and 1o hoose turnshing, theonn of
wirh property damage anses out of LH Lae (21 expiowion,
ar 130 smoRg ar smuilee caused by wudden, yousudd and
tavity co2ration el any heating or coaxing unit: .

() insured prermises”™

V) for Caverage E, means 3l lexcept Such
precmisies as detined under paracraph (2) ot ths defini-

tar) owrsd by or rented 1o th2 named nsured with

EemMises

respect 1o which the named ansur2d 13 aftorded coverage
{or bodily injury labihty urder tnis pohiy, and includes
the2 ways immediately. sdjorming on land;

{2} for Coverages L, M and N, means (1}t ail premises where
the named insured or his spuuse MaNtans a residence
and private agoroasches thereto and other premises and
privata aporcaches thersto tor use in connection with
said residance, eacent property mantained or yused for
conducting business pursunts and tarms, {n) indrviddual
or family cemmiary plats or bunal vaults, (i) premises
in which 30 wsured is temparanly residing, it not
owned by an insured, and (iv) vacant land, other than
farm land, owned by or rented to an insured;

{g) “medical expense™ mezans expanses for necessary redical,

surgical, X-ray and ocenital serwces, including prosthetic
devices, and necx=sary ambulance, hospital, professional
nursing and funersi servons;

hazard™ incluces all bodily injury and property
damage due to war, wwhethzr of not declared, civil war,
insurrection, rebellion ar revolution or o any act or

\

condition incidunt 1o any of the torequing,
.

ADDITIONAL CONINTIONG

{5} Mudicat Beports; Proaot and Payiment of Claim

(b

{c

k4 .
With respect to fass arising out af the ownership,

As 5000 us practicable theanjured parsnn or sameone on his
bhehotf ohall give 1o the campany viotten proof ol claim,
soder oath f vequired, and <hall, after rach requist from
the company, exerate autharization to eoabia the comnpiny
10 obitaon medaal teports and copies of records, The injured
persan shall tubint 10 physical e4amination by physicians
selected by the company when and as often as the company
may reasonably 1equire. The company may pay the injured
person or any peisun or Grganization rendering the services
and the payment shall reduce the armount payable here-
vnder for such injury. Payment hereunder shall not consti-
tute an adrmission of hability of any person or, except
hereunder, of tha company.

Insured’s Duties When Loss Occurs ~ Coverage N,

When 1oss occurs, the insured shall give written notice a5
soon as praclicabie to the company or any of 115 authorized
agents, file sworn proof of Inss weith the company vsithvn
ninety-one days after the occurrence of loss, exhibit the:
damaged property, il within his control, and cooperats viith
the company in all matters pertaining 1o the loss or claims
with respect therelo,

Excess Insurance -- Covefage L.

mamnle-
nance, operation, use, loadhng or unipading of any water-
craft, this insurance shatl be excess insurance over any other
valiq and collectible insurance available 10 the insured.




PERSONAL INJURY LIABILITY INSURANCE
{COVEHAGE SUPPLEMENT}

). COVERAGEP — PERSONAL INJURY LIABILITY

The compony »lt pay on beh. )H of the tsured all sums which the
insie=td Sholl becoime logally oblrpated {0 pay as damages becausa of
trjuty (herein cslied “persunal ey} sustoined by any person or
Of3acuizgien and arising out of onm or mare of the foliowing
ofienses cummitted in the conduct of the nain=d mmwd s business.,

Group A — faiwa Arrest, detention or unpu,onmem, or mulu;nuus
prosecution;

Greup B — the pubiication or utterance af a lihel or siander or of
Other oefarmatory or dispar: iging malerisl, or a publica.
GHon S Literance in vio! atinn of an indwidual’s right of
Privacy; 2xcept publications or utteraneces in the course
of ur rziated to advertising, brosdceosting or teiecasting
activities corwucted by or on behalf of the naned
msurad;

Group C — wrongful 2niry or eviction, or other invasion of the
right of private occupancy:

it such offense is commitied during the policy period within the

Unit=id Siales of Aineeica, its ternitories or possessions, or Canada,

ond the company shail dave the right and duty to defend any suit
azainst the insured weexing damages on account of such personal
-mjury ewen if any of the gilaistions of the suit ore groundiess, false
or lraudulent, and may make such investigation and settiement of
20y claim of suit os it duems expivdient, but the coimpany shall not
be cbligited 1o pay any claim or judyment or to defend any suit
after the apphcaeble limit of the company’s liability has been
exhausted by payment of judyinents or settlements.

Exclusions

Tais insurance does nnt apply:

{al to. licbdity assumed Ly the insured under any contract or
zareement;

(5) 10 personal injury ansing out'of the wiltul violation of a penal
statuie or ordinance comnnitted by or with the knowledye or
consent of uny insured;

et to personal injury sustained by any person as-a rosult of an

offense diractly ar indirectly refated to the employment of such

p2rson by the named insured;

to parsonal injury arising out of any publication or utterance

cascribed in Group B, if the hirst injurious publication or

utterance of the sarne or similar material by or on behalf of the
naimed insured was made prior to the effective dute of this
insurance.

12 personal injury arising nut of a publication ar utterance

dawenbad in Group 8 concerning any uryanization or business

enterpris?, of ils pradocts or services, made by or at the
duection of any insured with knowledye of the falsity thereof.

{d

Lb—
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It PERSONSINSURED -

Each ol the folioving is an insured under this insurance to the
extent set forth beiovs:

{a} i the naraed dosured s designated in the declarations as an
individaal, the person so designaitmd;

(L) if the named insured is desigoited in the declsrotions as o
partnership or joint venture, the partnecship or joint vintre wo
dasignated and any partner or inembaer thereot Lot only vann
respect to hos Halnwhity as such;

it the named insured is desinated in the deciarslions a%s O,
than anindividual, partnerstnp or joint venture, the GG 4
S0 designated and ony executive officer, director or stokhoer
thereof while acting within the scope of his duties s such.

—
o

This insurance does noi .npply to personal injury arising out nl thie
conduct of any partnership or joint venture of which the insiced i5 a
partner or member and which is not designated in this pohcy s J
naned insured.

CLIMETS OF LIABILITY INS UHED\; PARTICIPATION

Reqardless of the namber of (V) IHSIIVU(IS uncler this polcy, {74
Persons or organiziations who sustain person injury,'o_r (3) ciain.
dnade or suits brought on account of personal injury, the totg bl
'ity of the compiny for all dinvges becaose of all personal injuey to
which this coverag: apphios, snstained by any on2 pecon o
organization, shall not exceed the irnit of personal injury habihity
stated in the declarations as “'each person agyregate.*”

Subject 1o the above piovision respecting “each persor Lgregate,”’
the 1otal fimit of the company’s liability undar this counraye tor sli
damages shall not exceed thie Himat of prrsonat injury liability staled
in the declarations as “"general aggregate.”

I a porticipation percentage is stated in tha schadole for the
insured, the company chall not be lable {or a greater proportion of
any loss than the difterence between such percentigs and one
huadred percent and the halance of the toss shail be borne by the
insured; provided, the company may. pay the insured’s portion ol o
luss ta elfect seuemaent of 1he loss, and, upon anotification of the
action taken, the pamed insured shall promml'y reimburse the
company therefor. ’

V. AMENDED DEFINTION
When used in rc(crénce to this insurance:

“damages” means only those damayes which are payable Lecause of
personal injury arising out of an offense to which this insurance
applies.
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. ‘ COHD:TIONS APPLlCABLE

OhLY TO SECTION I

SUPPLEMENTARY PAYMEMTS

Tte cimzaay ~ill pay, in adduica 1o the ssuirestle Limit of hobnhly

cmewnt of cny judgment thersia w!

ita? in cours that part of the jud

5% the cceircable limit of Licoihiiy ci this polu/,
[V}

sxpenses incurred by
o excesd >LJ‘pen de

enses incurred by the comsany, =il costs taxed ayainst the insured i
izh zccruos after entry of the
sment which does not exceed the limit of the company's liahility thereon;

in any suit defended Ly the campany ond all interest un the
judgment nn'l Lelore thie cumpnny hos paid or tendered or depos-

—ivms ca oppesl benads reguired i gny such suit, premiums on bonds 1o release ottachments in any such suit for na amount not in .
and the cost of bail boids required of the insured not ta cxceed $250 per boil
t the carpeny sholl heve no ctigencn to apply for or furnl,,h cuy such bond,,

zenses incurred by the inswed icr firsr 2id 1o others ot the time of en occurrence for bodily injury 1o which this policy Gpp'lc;,

v insured cf the company's request, including octuo! lass of wages or salary {(but not loss of othier
pany q 9 9 Y
y t2couse of his qnenduncc ot hearings or trials ot such request.

oo DEFINITIONS

Wen used
Rereoil:

this policy lincluding endorsemerts forming o port

e . .
ticiier or semitrailer

;ng any wechinery or

R
cun:rnool]e
desigred

epser not include mobile equip-
ment;
* cuts cmobile hazard” incivdes Sodily injury or property damage

i sf:

{1y 1= hi i ~arotics 5 loadi
Y in2 ownership, maintencnce, cz2ratich, use, loading Or une

lzzding of
{2 -v outomebile cwn=d or spercted Sy cor ranted or foaned to
e parmed insured, of
(L1 <y other cutomobile iny :.:, pzrsan in the course
ci his employment by the nemed fnsured;
bt 1515 delinition does net cppay ! nz of on automobile
o rises cwnod by, rented to by the nomed in-

it such cutomobile is

sué:' ot !‘*e ways l"ll’h.d((:"ny od - S
rzi cuned by of rented cr Iacred 10 the named insured.

- .- .
L} 303 in e cour

-~

2e of the tezeiperizticn of mebile equipment by
o~ cutemckile awned or caerstes By of rented or ioaned to the
ncred insured;

L boitment' mecas a debveery of I,' Yy any person to the -
ither the insured or such
ceriz~ <¢ both undar @ centragt, e<pross o icphied, lor the insured
te caers cut such purpe
woce Jicgase cf it 03 providsi

insured far some puipost benebizind o2

end o rede

liver such property or other-

Yiedily injury’’ means bodlly or disease sus-
+ by cuy persan,

e‘cd c'efohcns kezzrd ln’lLA’:a

bodily

or fa‘ljllf"

injury and prop-
ugen a represens
therats, but only

zect
ccurs ‘after such opera-

o taee ".N" simglaec s 3o cho ltned o vecurs awdy from
. . o Y

poet oLsn wwred By o e ncmed insured,  'Operutions

pnchlze meserials, oaees o 7:vod in cunnection theres

the cadliest of

Cperztions coraleted el

Tleing himes:
~rmed by or on bLehalf of the
¢ beoen complered,

base
med by or on bLehalt of the
ai the caeratizns have been comne

o be owr

cperatizns

r"-e"’ insured of the site

«
s (3) when the portion of the work out of which the injury or dainage

orises hos been put to i1s intended use hy eny purson or or-
ganization other thao another contcactor of subcontracior ¢n-
gaged in performing operations for d principal os o port of the
same project.

Gperotions which moy .require further service or maintenarce woik,
or correction, 1epair or reptacement hecause of any defect or de-
ficiency, but which ore citherwise | complete, sholl be denmed
completed.

The completed operations hazard does
or property danngo orising oul of

not include hodily injury

(o) operotions in comection with the transportation of property,
the badily injury or property dannge arises out of a
condition in o1 an a vehicle ceeated by the loading or unlond-
ihg thereof,

(b) the existeaca of tools, uninstalled equipment or alendaned or
unused materials, or

unless

(¢) operations for wlndl 1he classification
in the company’s

stated in the policy or

nonal specilies including completed op-

L

crofions
o (!umﬂgc includes damagas [or deoth ond for care and loss of
services resulting from bodily injury ond dc‘nngcs for loss of use

ot plopuly wsullnng {rom proparty damage;

“elovator'' meons any hoisling or lowering device 1o connect

tlaor, or landings, whether or not in service,
shalt, hoistway, staitwoy,
runway, power equipment aad machinery; it docs not include an

and ol appliances
thereof including ony cer, platform,

oulamebile servicing hoict, or o hoist without a platform outside
o building it withaut mechonical power or if not attached to build-
ing wallz, or ¢ hod or mar.rial hoizt used in alteratian, construce
demalition operations, or un inclined conveyor used ex-
ety or a dumleeniter used exclusively

fion o

closively for canying prop
for carrying preperty and having o compartment height not ex-
ceding four feel, or hydroulic or mechanical hoists vsed for

. . '
dumping materials fram rucss;

“incidental contract®’
(2} caszement gyreement,

means any written (1) lease of premises,
fxcept in connection with construction
or deinolition oprrations on or adjacent to o railrond, (3) vadar-
toking to indemnify o runicipality required by municrpel ordi-
nanee, exeopt n (mnr\r!m'\ with w':ull fos |he n\nmrl,)ohly, (4)
sidetruch agreement, oc {5) elevator mointenance ugreement;

.. ) . ) L .

insured’” means any persen or orgqanizotion gqualifying as en
. din il " " T . . .
insured in the ""Persons lnsured'” provision of the applicable in-

»

(continued on reverse side)
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vy tha |
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Lrote aoan Wl atrazhe d theretsl, sherhee oo aelfacpalled,

1) ot sulyont sa mevar vetac e re o o e, o T2 mvamtained oy
' . )

vie 2ach SoprerisTy oen v oar cantes o e pamaed ine

swred, ircti s e Wy imwned sty wdiz e, e () desioed
for use po- Svoedt pushic eocd, o () Legrgmead e onbrined

b=y the s-in

ety 1y ezvipement of the fol.

tawing 1y sart ob or persianently attached

19 such vehelig , shevels, dac e, diggers and
Fuult, CoeCi 2t
sCrozers, 1S Zanstructinn or ropair equipment;
girecsmnie i:2rs, Surgs ond qenzeators, including cpraying, welds
ing cnd Swldim: clesming ezuigment; end gecphysical cuploration
and well s2rvicing eguipment,;

o . (o . Lo .
ncmed irsueed”’ mecns the perscn or orgenization named in liom

1. et the Caclzrztions =i this poiicy;

Yromed insured’s producrs”” meuns gosds o piaducts manufoce
toe 4, seid, baraled or gistritared by the nomed insured or by
dthers troding tnder his rame, including any contaiaer thereof
{3t 2¢ thon o seniclel, Bur “remed insured’s products”’ sholl net
include 0 veré-ng mechine zr ony property otner thun such cone
_tainer, rented 1o or iacsted f2r use of oinars Sul.not cold;

"non=gwrnrd zutomobile haozerd'” mazns cny outemobile other than
cn owred or hired cutomoDsie cr, if e pemed insured is an in-
dividuol, n cutamcbile personoily osperated by the naned insurad
or memters ot his fomily;

" ’ - I e
.05tur(g'_r1_c_g_ me2ens 2n ev-"ﬂ’ "IC'l;J na }U.“IOU‘ ovi\ns'u'e lo
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Fhatics 4, i0_bodily jn-
jury_ o1 propery qg:_vzge naither 2. 2xpile 24 ror iniended from the

stan ..,':o-'n J ¢ insure

;:»wsofol 'no:crc'" mecons cny Zomesric ociivities of the insured,
*ha business ci *he insured;

fcl i csnn2chon wil

s . . LR . . L ) ’ .

pelicy territcrs'’ mecns gnywncre in the world, provided, how-
sutting claims ecre assers2d within the United
'3 possessizers, of Cerada, and (2} i1 shail

toncses r2stling therefrom only

mente for -

g st o othe United Stotes of America,
e

irctudes bLadiiy injury and property dumoge

insured’s peuducts or reliance upon o
ntetinn te weeeonty made o on, time veith rospect the reto,
y if
premises ewnsd Ly irorented to the nomed insured aind afier pliysie
<

=l passeszion of such produsts has b

tra bodily injury or peoperty dorege nccurs away ltom

teen rzlinguished to others;

2 .
seoperty dorege’’ meens injury to or dastruction of tungible

suit’ inci,die sn sibitraticn precending to which the insured is
[ S suh b e Jo  whichi the insured hzs osubminted with the
:r—..;»qry's TaR e,

Seeh s
i

: sohicy fc bedily injuey hi-
Vg ze fog ez ety damege Lail camply wath the pro-

'
v el
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. : ty uquui:d by such
in excess ot che bumars ot hiskidity stared in

fe Smrsof C"-"'ﬁr"c Claim or Suir
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-4 circamstuncns
aqured and of avail-
. \
iaswed to 1he come
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the mic-iadrcn it l-/pc); (;rud:;vs,

wy O iy I)' A (‘\r!lnuil"l( QQent .ty Laun an pmf.’icnhl»:. ”\'?

)
oy maprenne oll peoLoaable

Tepa M0 ;':l'w-,'.'xl atfrer bodidy dnjury o projeety damreage fram arre,-

'
coeeed insored Sl Proig 1!/ Voue

wp et af dhene o similae cooditions, Lot wuch evpense shiall

var b recoverable uder thin potiey.

W octaim ig imnde o suit 15 bravghin againet the insored, Vo insured
Joll e dvarely Torvned o the company every domand, aotice,
suirrans oe other process received by him or his representative,

The m:,uyul Shall cooperate warh the ¢ campaay ond, upan the com-
pany’s request, assin in moking settlements, i the conduct of
suits and in cnloreing vy dighit of costnbution o indemnity against
any preson ar organiration wha wny he lickle to the insured be-
caunc of bodily injury or property danmage with respect to which
inswance is afforded vnder thia policy; and the insured shaoll ot-
tend liearings and ticls and assizt in sccuring and giving evi-
dence ond obtaining the attendonce of witarsses.  The insured
shall not, cacept ot his own cast, voluntorily make any poymany,
assume cny obliqation or incur any expense other thon for first
aid to others ot the time of on occurrence, ’

Action Against Comxiny

Mo ociion shall lie ngoinst the campoany unless, as o condition
3 poany [

precedent thereto, there shall have been full compliance with oli

of the terms of this policy, nor until the amount of the insured’s

obliguiinn 10 pay shall have been linally determined either by

judgiment ugoinst the insured alier actuol triol or by wiitten agree-

ment of the insured, the cluimant ond the company.

Any person or organization or the legal representative thereof
who has secured such judgment or written agreement sholl thece-
abier ke entitled to recover under this policy 1o the extent of the
insuraice offorded by this policy. Mo person or organization shell
have any right vader this policy 1o juin the company as @ party 1o
eny action against the insured to determine the incured's liahility,
nor shall the compeny be impleaded by the incured or his lzgal
representative.  Bankruptey or insolvency of the insured or of the
insured's estate shall not relieve dhe company of any ol its ob-
ligations hereunder.

Other insurance

It, applicable 1o the lose, there is ony valid and collectible in-
surance, vhether on o primary, excess ar conlingent basis, asails
oble to the insured (in this ar any other carrier), there chall be

ro insuance asllorded hereunder os respects such losy; escept,

that if the applicoble timit of Lability of this policy is in cveess
of the cpplicehle Timit of Hohility provided by the ather insurance,
this policy shall afferd c«xcess insurance over and obove such

cther insurance in an amount sufficient 10 alford the insured o

combined timit of liability equal 1o the opplicable limit of li-

ability afforded by this policy. lnsurance under this policy shall
nol be construed 1o Le concurrent or contribuling with any other
insurance which is available to the insured.

Theee Year Policy

It this policy iz issued for @ period of three years, the limits of

policy [ y A
the company’s tinbility shall apply separately 1o cach consecutive
snnyul potiod thereof.

Arbitration .

The compony shall be entitied 1o exercise ol of the insured’s
rights in the choice of ashitrators and in the conduct of any arbi-
teation procueding.

Policy Tern

o the cvent the palicy is written without any insurance alforded
vider Section 1 - “Peeporty” of the policy, the inception ond ex
preation time shatl b 12:010 AL Stundard Time ot the address of
the insured 0w siated o the Doclarations, otherwise such tine

sholl be Neen Standard Time, . .
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This endorsement modifies such insurance ve is alforded
by the.provisions of the policy teluting 1o the lollowing:

o - pUDN
TR LUPY.

ADDITIONAL INSURED L
(OPERATIONS) -

IN CONSIDERATION OF AM ADDITIONAL PREMIUA OF $1403, v S
~ It is agreed: . '
1. The *"Person lasured”’ [;rovision is amended to include as an insured the person or orpanization designa-

ted below. but only with respect to his liability arising out of the operation of the named insured;

. If the named insured is a fiduciary, the insurance afforded by this endorsement shall not apply to any ¢x-

ccutive officer or employee Wwith respect to injury to or sickness, discase or death of another executive

v

officer or cmployee of the sume employer injured in the course of his employment,

l‘-l ) Name © Interest ' S T P.0. Address
| ) ~
. . . 1,78
° SOR Y ORMER CONTER, IHC, MERCHNNTS ASSOCIATION - P.O, 1435
| TYSONTS CORMER CENTER, : VEZATON, MREd,
. "’Un

All terms and condidons of the policy, issued by either SAFECO Insurance Company of America, Geaeral Insurance

Cumpany of America, or First National Insurance Company of Amcrica, remain unchanged except as amended by this

cndorsement.,
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1\)"&\)"/1 a0 ey oo ¢14, prated 1a the palicy! '-b—[j"L 114S ./1 "l s 1L 1863—;—- —‘—11“13.
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7-22-75% 1A
T RCT [ (1072271 |
SCCIATED INSURANCE AGENCIES OF CHARLOTTE, . TNC. =rtorascron | 7
H.C.

PELDENT LICEAYID AGENT

C-1475 %763 ) a1 ' ' TRINTED IN U.S.A. ..
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FRS T NADICNAL INSURARCE COMEBANY OF AMERCA . ARRRES
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It is agreed:

PSURANEE

This endarsemznt modifies such insurance as is afforded
by the provisions of the policy relating to the following:

ADDITIONAL INSURED R
(OPERATIONS)

1. The ""Person Insured’ provision is amended to include as an insured the person or organization designa-
4 8

ted below, buc only with respect to his liability arising out of the operation of the named insured;

2. If the named insured is a fiduciary, the insurance afforded by this ¢ndorsement shall not apply to any ex-

ity

ecusive officer or employee with respect to injury to or sickness, discase or death of another executive
officer or employee of the same employer injured in the coursc of Lis employment. :

Name . Interest P.O. Address

oo o e s ey atee . . S peempe soaere
AR GO SIS0 S IR R VT LRNS

. S - -~ e "
U S TPt SN LI N P R RE

All terms and conditions of the policy,issued by cither SAFECO lnsurance Company of America, Geacral Insurance
Compuany of America, or First National Insurance Company of America, temain unchanged except as amended by this
cndorsement.
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This endorseimenr ewdifies such fnsur e as is aliordud by the provisians

ob the policy relating to the iullpwing: “

e e ]

N CCHSITZRATIOH CF TUE CONTIIAMANCE OF WIS PCLICE IT IS AGREDD THAT Trd pueep
ISSURED IS AMEMLEC TO READS ' y R -

G OCEHTER, A PANERSHIP COMPOSED GFF THEOLCRE

TYSTNS CORER REGIGHAL Sigee
3 € GUUELESY COMPAL T/A 1TYSGHS CORMER GaOER

b3
b
lie LERMER, MAX ATERMNG 2D T

3

Al beens and eonditions ofthe policy, s.uad by SAFECO tasurance Company ol Americu, Connral osyrunce Company of Arziica or Fies
Mational Insuronce Company of Americe, reaviin unchunged excepl as amended by this endorsement. ’
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of the policy relating to the tollowing:

endorsemant modidiss such inse ance us s afforded Ly the l""""""(

AN
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1N CONSIDERATION (F THE CORTINUATCE OF THI5 FOLICY, 1T

1S AGRECD T.“AT THEI SWRaED INGUREDS AHE 15 ALCLDED TR RUEAD:
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/ /W.z_»-d—/
& /gn.\\u uZL A V. BETaqw a-/ ’)/4 f/ /‘,’"a/
T GUHINN M AVLANY, PRESIDENS forrn ™
COWPLETE THE FOLLOWING F NOT ATTACHED 10 POLICY WHEN POLICY IS ISSULD:
” - ---“ . By -;Nl.alunun oo ---—'~'»:.-<-- T .—b.a(w AOmITION b
Coptin r r' l C \(u.li' o;ltunl. ."::"'("':‘ ”:::J:::l r;:'nn:m:o “u‘:-l:n’u'u';"‘ ::A'n?:u‘-
,;o__.-:ft' ";_4 \4.‘:1 .. " . B P . - RS NP S
l‘wl,:xlu.rﬂun‘nth-pl‘ rt S S 3 5 .
L/t 5/;‘7 f JUSVINIUNNG SO - —_ ‘
w-g-72 | — — ]

ASITCIATED TTSLENCE FOENCIES GF CHARLC TTE, INCL - b spsewoss| T T | -

PESICENP LICENSED ACENT

23021214028

PRINIED IN U.2.A.



o S0\ GEMEHAL INSURANGE COMPAN 1 F AMEIGA o hu N
I FIRST NATIONAL INSURANCE COMPANY OF AMERICA COPY

his eadorsemant modifies such insurance os is offorded by the provisions

of the policy relating to the following:
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L terims gnd condilions of tre pnh.,/ issued by SAFECO Insurance Compony of America, General tasurance Company ol Anecica ar T
Mtanal dnsurance Company cf America, remain unchanged except as omended by this endorsement.
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itis endorsemaent modilies such insuroce as is oitorded by the

chine policy relaling to the following:

provisions
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e FIHOT NATIONAL INSURANCE CLMPANY OF AMERICA i
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This endorsement modilies such insurunce as is offorded by the provisioos

of the polizy ft:l'll.im\) tu the following:

IN CCNSIDERATION OF THE CONTINUANCE OF THE POLICY, JT 1S AGREED
THAT THE LERNER CCRPCRATION IS ADDED AS AN ADDITIONAL NAMED

INSURED. L . ‘;“l‘:/

,I"t
A Y {Bi »
ﬂ"'.(i" 'J v
ol 0
Wb \:Q\ > » 2 e
NN /<7/ A

Al terms and condilions of the policy, issued by SAFECO Insurance Company of America, Generol Insurance Comnpany of America or Firs
MNational Insurance Comrpany of America, remain unthanged except as amended by 1lis endorsement,
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ar Mr. Campbell:

original memo of 6/13/73 requésting The Lerner Corporation be added
additional named insured effective 6/4/73 got messed up or 1 did.
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2ase see the attached endorsement adding Spencer Corp. rather than
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This endorsemant modifies such-inzurence as is offorded
by the provisions of the policy relating to the following:

FEVIGD

o ADDITIONAL INSURED
ST (OPERATIONS)

?
It is agreed: iy
I. The "'Person lnsured”” provision is amended to include as an insured the person or organization designa=

ted below, but only with respect to his liability arising out of the operation of the named insured;

2. If the named insured is a fiduciary, the insurance afforded by this cadorsement shall not apply o
ccative officer or employece with respect to injury to or sickness, disease or death of another executive

any ¢x-

officer or emplovee of the same employer injured in the coursc of his cuployment.

Nawme Interest P.O. Address
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All terms and conditions of the policy, issued by either SAFECO Insurance Company of America, General Insurance

CEL

Company of America, or First National Insurance Company of America, remain unchanged except as amended by this
endorsement. . |
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This endarsement modifies such-insurunce as is offorded
by the provisions of the policy relating to the following:

("\‘! i (‘:f."._‘.‘ ' " . - . e

ADDITIONAL [NSURED , ' ‘
(OPERATIONS)

. IM CONUSIDCRATION COF AN ADDITION PPREMIUM OF $14L03.
Ieis agreed: - .
1..The "P\érson Insured® provisi«m is amended 0 include as an insured the person or organization designa-

ted below, but only with respect to his liability arising out of the oparation of the named insured;

2. If the named insured is a fiduciary, the insurance afforded by this endorscment shall not apply to any ¢x-
ccntive officer or employee with respect to injury to or sickness, disecase or death of another executive
officer or empiovee of the same employer injured in the course of his employment.

Nanme Interest P.O. Address
TYSON'S CORNER CENTCR, 1NC. l"ERO‘iN\’TS ASSOCINATION P.O. 145
. - VHEATCH, I\)."l:
@ ) '1D'«

All terms and conditions of the policy, issued by either SAFECO lasurance Company of America, General Insurance
Cowpany of America, or First National Insurance Company of America, remain unc h.mgcd cexcept as amended by this

endourscment.
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" MOTION FOR JUDGMENT

TO THE HONORABLE JUDGES OF THE CIRCUIT COURT OF FAIRFAX COUNTY:
COME NOW the plaintiffs,'end move this Honorable Court fu:
judgment against the defendants, jointly and Severally, on the
gioﬁnds.and in the amount as hereinafter set forth:
| 1. The plaintiffs are citizens and residents of the
Republic of Ireland.
2. The defendant Tyson's Corner Regional Shopping Center
is a general partnership o:éanized under the laws of the State o:
Maryland, the general pertners of which are defendants H. Max
Ammerman and Josephine F. Ammerman, his wife; 'Theodore N. Lernex
and Annettc M. Lerner, his wife, and the Gudelsky Company, a
general partnership organized undef the laws of the State of Mary

land, the general partners of which are defendants Homer S.

- Gudelsky and the Estate of Isadore Gudelsky, dececased. All defc:

ants are hereinafter collectively referred to as "Tysons,"

-



- 3. The cause of action which is the sUbjecE matter of .
this suit arose in the Countf of Fairfax, Virg}nia.

4. On August 8, 1973, and for a period 6f time theretofore.
! defendant Tysons was the owner of certain real and peréonal prop-
erty located in the County of Fairfax, Virginia, consisting of
commercial buildings, maintenance equipment, and other propcrty,h
known as "“Tyson's Corner Center," hereinafter referred to us
"Center." The Center is a large shopping complex, consisting of
i @ number of large and small retail stores-contained within a
| single building, and sharing a common enc%osed hallway.' Said
retail stores are lessees of deféndant Tyséns, which profits frc:.
their operations, and which invites the general public to the
Center for its business purposes and thét of the lessees. Membc:
of the general public are invited by the defendant Tysons to
traverse the common hallway, and are required tb do so in order
{to.go to, from and between the said‘retail stores. The comncn
hallway is under the control and ownership of defendant Tysons.
i _ 5. Defendant Tysons was under a duty, as business invitor,
to maintain the common hallway and keep it clean and safe for the

passageway of its business invitees, said duty being nondelegable.

6. On August 8, 1973, the plaintiff Patricia P. Cassidy
zvisited the Center as a member of the general public and at the

Ebusiness invitation of the defendants. She was accompanied by

 several of her children, including the plaintiff, Michelle K.

Cassidy, an infant of two years of age. . !

7. On August 8, 1973, agents and employees of defendant i
ﬁTysons were engaged in a cleaning or wax stripping operation 4in 2
&the common hallway of the Center, and had placed a liquid chemical
lysubstance upon a portion of the floor. The area whére.the chemical
i _ _

ii
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substance had been placeo had\becn partially :éped off with a
single rope which would caSilf admit a child under it, and a -
single sign had béen placed stating: "Cautionf Wet I'loox." 4whe
area where the chemical substance had becn plaéed was not com-
pletely roped off, a passageway having been left open into the
area.

. 8. The defendant Tysons, and its agents and cmployees, had
both actual and constructive knowledge tbat the chemical snbstnn;
én the floof was dangerous, and would cause chemical burns upon
coming into contact with human skin or eyes.

9. ©No warning or notice was given to the general public, co.
to either of the plaintiffs, that the chemical substance on the
floor was dangerous to human skin,. or would cause burnslor injury
to persons coming into contact with it.

10. On August .8, 1973, the plaintiff Michelle walked into
the open passageway, and stepped upon the said liquid chemiceal
substance on the leor. She immediately slipped upon said sub-
stance and fell to the floor, coming into contact“with the sub-
stance over large parts of her body. )

11. Upoh seeing Micheile fall, an employee of defendant
Tysons picked hexr up, and advised the child's mother to get the

chemical substance off Michelle, since it would cause burns. The

mother, plaintiff Patricia, took Michelle from the employee, there-

by coming into contact with the chemical substance herself.

12. The contact of said chemical substance with the skin of
plaintiff Patricia caused an immediate intense burning and sting-
ing sensation, and the plaintiff Michelle began to cry and screan,

’

and to suffer intense pain.

v

13. After Michelle was hosed off with water by her mother,

employees and agents of the defendant Tysons then undertook +to

~4o- i -
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provide medical advice and assistance to the piaintiffs, which
included the advice that it was unnecessary to secure .the attcnt1r
of a phy%1c1dn.

14. Plaintiff Michelle was taken to the offices of defenda:
‘Tysons, where agents and employees of said defendant washed the
affected afeas with water, but omitted to provide additional firs:
aid measures of which they had knowledge. having previously bheen
advised of such additional measures bv the manufacturer of chie
-chemical substance. The agents and employees of said defcncant
alao omitted to infovm +the child's mothcr Oof the additional
measnres.

15. The aforesaid acts and omissions of the employees:and
agents of defendant Tysons constituted qross, wanton and wiiful
negligence, in utter disregard for the safety and well being oz
the plaintiffs, and of the public geherally.

1l6. As a direct and pfoximate result of thé_gross negligenc
as aforesaid, plaintiff Patricia P. Cassidy waé severely injurcd,
has sufféred greét physical and mental pain due t6 her own injur-
ies and those of her‘child, and has incurred and is continuing- to
incur expenses for medical attention and medicines for herself
and her child, Michelle. |

17. Aa a direct and proxmmate result of the gross negllgenc
as aforesald plalntlff Michelle K. Ca551dy was severely and
permanently injured, and has suffe;ed and continues to suffer
great physical and mental pain and anguish.

WHEREFORE plaintiff Patricia P. Cassidy demands judgment'
against each defendant and against éll defendants, jointly and
severally, for compensatory damages in the amount of Ten~Thogsand-j

Dollars ($10,000.00), and punitive damages in the amount of Five

—f)<



Hundred Thousand Dollérs ($506,000.00),'with interest and costs;
plaintiff Michelle K. Cassidy demands judgment against each
defendant and against all defendants, jointly and severélly, for
compensatory damages in the amount of Fifty Thousand Dollars
($50,000.00), and punitivé damages in the amount of Five Hundred ‘
Thousand Dollars ($500,000.00), with interest and costs.

PATRICIA P. CASSIDY
MICHELLE K. CASSIDY
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The portices have entered into a Stipulation of facts,

which is a nart of the record. lHowever, Lhere are two paragraphs
in the Stipulation which need clarificaticrn.
In Parcagraph Mo, 12 of the Stinulation, the parties

sarate counscel in the

defense of the clainms for punitive damaqges: that Tvsons' connaol
L. . . . . 4 :
|l did, in {fact, participate in the trial: and thak Cagsidy's cizim
1 ’ R

for punitive duanages was stricken as a matitor of law; “"all of

. : 1
A

which inuraed

Ty this Stinulation, it is not irntended that

)
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directly aoro that it had any ohliimation what<sonvoer to defend

the claimz Yor sunitive damages. On the contraxy, it is Safeco’s

position that it did not cwa Tysons coverage for the punitive
darane clair, ard it had no shligation whatsonever to defend the

Should the Cour® rule otherwise, chon, -

punitive Qala:

of coursae, thnrs will be some bencfit to Soafeco because the puni-

was not lost hy detault.
| In Paraagraph No. 13, the rarties not only agree that

Tysunz incurred attorney's fees and expenaas in the suw’ of

i S4,111.00 Lut 2lso agree that said swn was rezsonable. In other
BRAULT, LEWIS; ! ) - :
GESCHICKTER *
: . . . N e O U S, . 5
& PALMER worls, showld: the Court find in favor of the plaintifis, it shoulcd
ATTORNEYS AT LAW ! B
P. 0. BOX 248 i .
PAIRFAX, VIRGINIA . N ey Pl 3 - -~ < T e ey A 3
22030 | ve in the s o7 55,111.00 ad costs of thiis sait. It should be
|
li
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i. IS IT AGHLNST 1o PULELIC olaeas G

VIHGINIA PO INSURE ACALNST PUNITIVE

DAMAGE AWARDS? | . 4

i

gty

II. DOES AN INSURER HAVE Ali OBLIGATIO
T0 DEFEND A CLAIM FOR PUNITIVE DAM-
AGES, WOWTITHSTANWNDING THE FACT THAT

SUCH A CLAIM IS 10T COVEIEDY

I.

Since the Virginia legislature has not spoken on this
issue, we must cxamine the case law., A careful examination of

the decisions of the Supreme Court of Virginia discloses that

©

our Court has not been called upon to decide this issue. Therec
fore, this being a case of first impression in Virglpia, we must
examine the cascs in other states deciding this issue and then
come up with cur best judgmeht as to what our éourt will decidc
if -and when it agreecs to do so.

Due to the nature of punitivé démaqes, Courts have

1

generally held that a liability policy ipsurinq acainst an award
of punitive damages is against public policy. The reason behind
stch decisions is based on the deterrent purpose of awarding
punitive damage3: The wrongdoer should be punished, and an
example should be made so as to preclude others from following
the same course of action. If one cculd indémnify nimself
against his reckless, wanton and wilfal acts and avoid the pun-

ishment through taking out an insurance policy covering punitive

damages, thon the purpose of assessing punitive damages against
- ¢ L o 3

a wrongdoer would be circumvented.

Courts in Kansas, Mihnesoto, Colecrado, Flofida,'New
York, Connecticut, Hew Jersey, Pennsvlvania and:missouri have -
held that it is against public policy to insure acainst a

sunitive danage awvard. - 4a.
o
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wiich precludes insurance ayainst criminal liability should op-

erate to avolid impesing liakbility upon an insurer for punitive

characterized as wilful and wanton did oot fall within the policy

exclusion of iLiamilit

YA YR SO -‘u..;. .Lw_ dmaq'"' O P fieri i .;'.k.,- Leeardad - oV

ing the fuaccion of pundshio g the dufendint anda cke Lcrxin othears,

the contention has often been made thae tho sane pablic policy

ol

damages allov.n against the insurad

Tnoladed in the cases so holding arc the following,

which are found in 20 ALR3rd, comaoncind on pace 349, :

fniding that conduct of the insurced which migiit be

o

for intentiocnal misconduact, the Court in

3

APDLLCd,_QEELM§9$ V. ggy}nigxﬁ(1965, DC Conrn) 242 F.oupp. 257,

said that any Further sum which a jary in asseesing damadqes mighl
add as a detorrant to punish the insurcd viould not.be recoveraile
under. the volicy, and that a clear sa2 paration could be maintainc?s
betwean compinsatory damages and those which are punitive by no
subnission ¢f inter atories to the jury, it being contraly
public policy to insure a person amainst a fisancial penalty 1o
posed as a restraint against a wilful wranadour.,

Scating that in Florida punitive danages are awarded
beyond actual «amages suffered, as a punishment to the defendant

and as a detorrent to others, as distinauished from compensatory
g ’ - < P

danages which arisc from actual and dircct pecuniary loss, wen-

tal suffering, value of time lost, actual axronses and bodily

can Pire

[ag]

pain and suifering, the Courc in Nichols

Cagualty ins. Co., (1965, Pla. hApp.),177 ScoZd u2, held that Florid

»

public pnlicy JLeclacca holding a liebility insurer for punitive

damages impesad upon the insured. It was said to e immaterial

whether the lanouage of the policy aextended to such Jawa;

et e s e« BB e o

and the Court also neld that it was immaterial that the insured,

from the policy, micht have expected coveraqge against such a

- -

claim.
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! timately, ag well as nominally, on thc party who actually com-

.

\ t
. . B §
mitted the wrong, said the Court in Crull v. Glab, (1964, Mo.App.)

382 Sw2d 17, concluding that it 'woulsd be ayainst pablic policy to

[ey

permit insurance coverage to be obtained against such liakilicy,
since the chiaof purpose of punitive damayges was punishment to the
offender and a detcrrent to 51milar conducst by others and the im-

position of such dawages was based on the thesis that wrongdoing

is discourazoed by the imposition of persunal punishment;and if a

I persen were 3ulb to insure himself against such punishment, he

would gain a freedonm inconsistent with the establlshlng of sanc-
tions against such misconduct. See also Esmond V. Liscio, (19G6€)
209 Pa. Super. 200, 224 A2d 793, also referrod to in the ALR an-
notation cited above.

0f particular significance is the case of Horthw:

Nat. Casualty Co. v. MoNulty (1962, CAS ria.), 307 r2d 432. This

casc is particularly significant, since the Fifth Circuit decidud |

thiz case on the basis of what it consideraed to be Virginia law.
The Court held that in florida and Virginis, punitive damajes

were awarded for punishment and detcrrence. the Court said that
this requirad that thé damages rest ultimately, as well as nomi-

o

nally, on the party actually responéible foir the wrong; and if
that person were permitted to shift the.burden to an insurance
ompany, punitive.damages would serve no useful purposes, since
they do not wompensate the plaintiff for his injury, and there
is no point ir punishing the insuranca company, which has done
no wrong. The Court added that in actual fact, if such recovery
were pernitted, the burden would ultimately core to rest not
on the insurance company but on the public at large, since the
added liability would ke passed along to pr ramiuwm payers ana
society would be punishing itself.for the wronq'commltted by
the insured. In addition, said the Court, there are substantial

o

joamiadem dn mermitting inanrance acsainet runitive

I L K

‘-

i
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cation te tho ipjured party, F.B.C. Stores, Ianc. V. Duncan, 214.
va. 246, 19% 5.7.24 555 (1973); Ciant of Vu-, Inc. V. Pigg, 207 Va
672, 152 S.0.24 271 (1967); Dalton V. Jn“A_Jn, 204 va. 102, 1u95
S.E.2d 647 (1253); Wright v. Evcrrct, 197 va. 603, 90 S.t.2d 355
v. Jenkins, 194 Va. 764, 74 s.1.24 791 (1353); Wea-
| - ;. . - .
BRAULT, LEWIS; ~tt, 158 Vva. 741, 164 S.5. 535 (1932): HInes V.
GESCHICKTER e pitalndethiy
& PALMER - -
313, 112 S.¥. 8A&46 (1522). =449
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ihere would also e difficulties with

sessing punitive damages,evidenee of the finan-
= defendant way be coasidered, pecially in
rule againgst reforring to the defendant’s in-
the presence 0! the jury. The Court ooxntn”
amages awards {reqguently aave no relation Lo
actual injuries and
only if the man who pays is a wrdngdder. In suice

sized that by p“nlflvn Gamages, it meant
a wvicw to punishing the deferduint for ir-
and doterring similar llf“Ondu The mis-

or action or inaction 1

tentional or malicious
n such a conscious digragard

a £ the wrong pPorte:
charactar, whether or not sunishalble 2s an oflons
ate.
cviewing the nature of puniiive danages in Virainka,

it is respectiully submitied that the Virginia Courts, when dualf
ing with the tunction of punitive dawmages and axemplary damaqes,
have held that the purpose cf assessing sach damages is to nunish
the defendant for malicious conduct or +o display to others an
evample of tn2 Cous quenc s they may axpoct if thev engage 1n
similar conduét: and that such awards ars not by way of compen-

!
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lwithin the o

CRES woalr establ.esh a foundation for Loe pablic solaly

<aea

arqument thot since panitioo damages are awarded solely to punigh

the orfendey sni aonbter simdilar eonducht in the Tuture and not to
corpansate Lhe injured party; thereiora, infusing against suach

awards wvould bo coatrary wo the purpose o awarding puanitive cam-

ages, it is yespoctfully submittcd thaw 1L 1s contrary to the

public policy of Virginia to insore asainsh & munitive damagoe

'
award.,
IT.
,
in che in-
Al duty to :
jefand a:ny eyt serminat dhe insure
aefang anv gl agalnise Tac insura
of such bodily intiury or property damage. if zny of the al-
egations of the suit are groundless, false or [raudulent, .
roquired Salz i1zfend tha Cassidy suit, noetwithstandinag oo
fact chot ic may bz agalnst the public policy of Virginia o
sure adainst a punitive damage award.
On toin issus, although thore are no cagel disectly i o

point, wae do Tind Virginia cases which stand for Lhe »roposition

. . . . -
that an insurer is not reguired to defoend & causs 01 2 tion

()

19N

less tne allegations in the complaint state a cause of action

cf the nolicy. h

.t Corp. v. Washinaton (o., 1475 Va. 823 (r1927)

|

the insured was an amployey who brought an aoctlon against its in-

surer to rocover monies pald out purzuont TO an award in favor of

o~

caetative of an employee who had boon illed in the course

of his emplovment, the award predicated on the viclation of the

~ 1

Child Labor Law: i.e., the enployer illoaally hiring a ld4-year-
old in violzi.icn of the Cnild Laboxy Law was sufficieAt to sustain

.

a judgment coalnst tine employer as a rasualt of the death oi the

engrloyea renl employers necgliomidc. —-49-
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!
against any suite or actions brought by cnployees for injuries i

' |

sustalirs

ed during the course of their o

]

3

nloyment with the employer/

insured, conditioned on the employee being logally employed.

The Court held that a condition o coverage in the in-

surance policy was that the employee bringing the action was le~

gally emplcyed; therefore, the action hrouaht against the emwloyexr

in the instant casc was not covered under thw €

el

s of the policy.:

The employer =sserted that under the insurance contract, the in-

surer was required to defend any suits instituted agalnst him on

account of injuries sustained by employesg, although such suits,

othar proceadings, allegations or dewands are wholly groundless,

false and frauwdulent. The Ccurt held that:

"Tt is scarcely leogical to hold o
that this nrovision concerning the riahts
and obligations to defend the .suit, which i
is often contained in the indomnity poli- !

s, would be intended to bind the in- '
zr to take charge and dafend a suit
n which, under the terms of the policy,
2 were true,

it had no interest. I &hi i
. o t
1ling the in- :

2 s of non-

s

i

i

it would result in con
surer to walive its cla {

iiability, because it is guite ceneval-
1y held that if the insurer docs d
the employver, the imsurer is bhound to
vay the judgment.” Pp. 843, f44

The Court went on to state:

"In our opinion, the only reascn-
able construction of the policy here
| is that the insurer was under no obli-
gation to defend the case agaiast the
_ insured when it would not he liable
| ~under its contract for any recovery
rhat may b2 had. On the contrary,
it should refrain from interfering
in any way with the insured ia re-
spect to the defense of tho case.”

It should be noted that the case presented an action
brought against the insured that was wholly outside the policy.

provisions regquiring the employee to be legally employed at tho

time of the injuries; however, the Court did cite cases in which

PR L I A R oL T o IS P el B B B VAT el mTmriAnr ~F PHLTTA
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Co..

vant

The Jusarel was 1 liacl: wor tiad. :.;-.,’;l.u')nt ol

- . A

insurcd, the ccsts of tne defense andertaken by the insared

a

also for coascguential damages resuiting from the'breach of

conlract o indemnify the contract to defend.

of his

f)F

=

counsei for the plaintiffs correcitly state on page 2

ev g

nemorandun of Law that the United Statcz Court of Appeals

for the Fifth Circult found in the case of Commncreial Undion Ins.

Les ]

~n

w%. V. v. Reichardg, 404 _24 262 (1263) that wiere a emn~

ployer was suid by a victim of an a sault by the enployer's sor-

, and the scie | liability of the employey W2 b] virtae O of ths

pondeat superior, a policy of insurance not speci-

the

o Hunitive damages was satlid and enforceanle.

uliy submitted that the instant case is

ona wherse thoe sole liability of Tyscns was hy virtue of tie

not
icctrl
from a

inn of respondeat superiocr. As stated above, it 15 clear

review of the lotion for Juuwmsnt file 2d in the Cassidy

case that allegations were made that defendant Tysons had both

actual and constructive rnowledge that the chemical subgtance o4

Flonr was GARI2YOUsy and that defendant Tysons failed to give

nf

gspectfully submite Jd that what +he Courts have held is that 1t

warning or unotice to the general public or to tne Caseidys that

hemical substance on the floor was dangerous to human skia.
incorrect to state as the plaintiffs have stated on paces
3 of their Memorandum of Law that defendant Tysons'only al-

liability was by virtue of the doctrine OFf regpondeat su-

piaintiffs also argua on paqe 2 »f their Memorandum of

at since puaitive damages are not excluded from the cover-

the policy, they are. therefore, as a matter of law in-

cluded within the coverage of the policy. However, it is re-

against public policy to insure adga inst puaitive damagoes: and

respectiully submitted that if it is zvainst the public

- . . . . ~ e [P N | e e Geem Tamiacen R SWLNEY c-'1,~\-’

- '
- 59-
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PLAINTIFEF'S REPLY MHEMORALDUM

i In response to the memorandum submitted Ly the Defendant

o L T A - Ve - . .

ito the court alter oral argument in this case, Plaintiffs' presenc .
' ,

‘the following points by way of clarification.
I

THE MOTION FOR JUDGMENT IN THL CASE OF CASSIDY v. TYSONS

CORNER, ct. al SEEKS ONLY TO IMPOSE VLCARLOUS LIABILITY ON TiL

Il

+ PLAINTIFFS HERLEIN FOR PUNITIVE DAMAGES.

' l Defendant's memorandum states at page 1 and at page 10 that
‘the Cassidy Motion for Judgment sought judgment,égainst the
;Plaintiffs herein for wanton, wilful and reckless adts; Review

.of the Motion for Judgment discloses the following allegation:
"15. The aforesaid acts and omissions of the employees

and agents of defendant Tysons constituted gross, wanton

and willful negligence...

nParagraphs 13 and 14 specify what the acts of the "employees and

agents" of Tysons were--the undertaking 'to provide medical

hadvice and assistance to the plaintiffs, which included the
?advice_that_it vas unnecessary to secure the attention of a physi-
o - . -

Wcian. (paragraph 13) and an allegation that the ”ageﬁts‘and
hemployees of said defendant washed the affected areas’with watel,

‘but omitted to provide additional first aid measures of which
ﬁthey had knowledge, having been previously advised of such

- U




dddlLlundl measures by the manulacturer of thelchcmical substance.
iThe agents and employers of said Defendant also omitted to inform
!the child's mother of the additional mecasures.

l By the above quoted‘language the.Pluintiffsrin the Cassidy
Motion for Judpgment clearly designated the specific conduct which

allegedly counstituted grounds for punitive damages.

allegations of conduct on Tyson's part which consitute grounds
for punitive damages. If so, why does the Plaintiff therein it

(

!

| .

i Defendant claims that the allegations in paragraph 8 are

|

’ .
iallege in paragraph 15 that Tyson's pd]LLCldeed in' the "gross,

i
|
!
M
I
Al
I
I
|
H
!
|
!
|
)
!
I
[
.’ |
iwanton and willful negligence'"? The reason is that the allegations
i

|

| _
{ln paragraph 8 that the dangerous nature of the chemical substancc
l

|was known or knowable to Tysons is a predicate to ‘the establishicit
’ l

‘of liability of the Plalntlffs herein for Lhc acts of their agents
through authorization or ratlflcatlon

N
|
w Plaintiffs respectfully submit that the declaration bv Lhe
j ) ‘ :
iDefendant on page 2 of its Memorandum that '"There are two issuvs in |
i

"this case which the Court must decide, and only two,' is incorrect.
o

hThe Court must also decide whether there is any allegation of acts
fof the Plaintiffs herein in the Cassidy Motion for Judgment for
;which punitive damages would stand. Plaintiffs submit that there
Lare no such allegations, that the Cassidy Motion for Judgment
fsought'to impose liability upon them for the "wanton and willful"
ﬁacts of their agents and employees, and that, under authority
ipreVLously submitted, the Defendant is liable for its failure to
‘defend

Defendant relies upon a series of Virginia cases for the

proposition that if the judgment sought is not within the coverage

t
of thepolicy, the insurer need not defend. These cases rAccident

i
!
I
|
|
[

l Corp. v. Washington Co., 148 Va. 829 (1927); Safeway Moving and
!

:btorage Corp., v. Aetna Ins. Co., %l? F. Supp. 238 (1970); London




UnuLunLy GO Aceident Cooov, G, B White 0 Bros., L8 Va. Lyh (1948

are contract cases which proceed upon tLhe analysis that since the

‘claim in question was ot covered by the language of the policy.

‘Lhe insured had not bargained for delense of the action, and, as
i.a contract matter, there had been nc breach by the insure: in |
retu51nb to detfend.

Defendant here relies upon the deus ex machina of public
policy to relicve it of the bargained for obligation of its v,

nstandarc, unilot wally drafted contract,;in which there appears o

disclaimer of or exclusion for coverage for punitive damages.
; , .

- The rational of the above cases is not authority for the relief
of the Defendant from its duty to defend upon its unilateral,
sun-bargained for decision to deny coverage.

- As pointed cut in Plaintiffs memorandum, the language of the

‘policy clearly includes, as a matter of contract interpretation,

scoverage for punitive damages. Abbi Uripgen Oldsmobile Buick, !uc.;

' General Casualty Co. of America; Ohio Casualty Insurer Co.; {asr .

}(supra, Plaintiffs' Memorandum). As a question of contract law,
.the Defendant does have an obligation to provide coverage under

'the language of the policy, and under the Accident Corp., Safeway

itloving and Storage Corp., and London Guaranty Corn. cases defend.

ITI
T Plaintiffs do not concede, by ignoring the Defendant's argu-

‘ment thatpublic policy precludes coverage for punitive damage.
;As pointed out to the Court in argument, the States that have

)

tconsidered the question have split, the following finding coverage
I

}Lo be proper--Southern Farm Bureau Casualty Insurance Co. V.

Daniel 440 SW 2d 582 (Ark. 1969); Abbie Urigen Oldsmobile Buick;'

i
g
3
[
|
|

I

i

t Inc., (Supra, Utah); Sazenby v. Universal Underwriters Insurance,
I : .

iCo., 383 SW 2d 1 (Tenn. 1964); Price v. Hartford, 502 P2d 522

Lariz. 1972). -
| - 56~




ruvtic policy is not crecarly on the side ot denial of coverage

|

i

~for punitive damages, or at least it can be said the positions

i .

-t

~Ladvanced’for denial are not sound. Denial of coverage will not
; ,

li , ’ . . C
l'stop the alcohol or drug sodden reckless driver or turn him into
A ‘

|
ta ""'reasonable nman.
’

' The criminal courts exist for-this purpose,

if it can be accomplished. Insurance companies are not "innocent

{victims” of awards for punitive damages anymore than they are

~

o
!
(! . .
. . . . .
Vlnnocent victims of awards for negligcence--these are risks
.

i

¥

included by insurance companies in calculation of premiums as a

'prudent business practice.
[ .
'

By ignoring the Defendants public policy argument, Plaintiffs

ﬁemphasize to the Court that it has no bearing or application to

che present case. ' , o .
3 THEODORE M. LERNER, et. al

H by counsel




"NINETEENTH JUDICIAL CIRCUIT OF VIRGINIA

FAIRFAX COUNTY PRINCE WILLIAM COUNTY
FAIRFAX CITY FALLS CHURCH CITY
f
ARTHUR W. SINCLAIR : _ FAIRFAX COUNTY COURTHOUSE
BARNARD F. JENNINGS 4000 CHAIN BRIDGE ROAD
JAMES KEITH ‘
WILLIAM G. PLUMMER FAIRFAX. VIRGINIA 22030
LEWIS D. MORRIS :
. PERCY THORNTON, JR.
BURCH MILLSAP : ) . .
JAMES C. CACHERIS : November 15, 1976

THOMAS J. MIDDLETON
RICHARD J. JAMBORSKY
JUDGES

Mr. Adelard L. Brault
10533 Main Street
Fairfax, Virginia 22030

. Mr, Gerald R. Walsh
4069 Chain Bridge Read
Falrfax, Virginia 22030

Re: Lerner, et al v. Safeco;
At Law No., 35420

.Gentlemen:

The case comes before me on the pleadings and an agreed
statement of fact. The sole question presented is whether the

defendant insurance compeny is obligated to reimburse the plaintifZ

for $4,111.00, that being the attorneys fee incurred in defending
a claim for punitive damages. '

The questiocn has two parts: a) does public policy preclude
insurance against punitive damages; and if the answer is 'Yes,"
b) does the policy require the company to defend against the claim
for punitive damages anyway.

Full memoranda of authorities have been submitted by counsel
and all the cases on the subject have been cited to the court.
After consideration of these cases and the argument of counsel I

" am of the opinion there should be a judgment for the defendant on
the ground that a policy insuring egainst demages levled as
punitive is violative of public policy, and this being so, there
was no duty on the defendant company to defend this aspect of the
action,

The reason for the conclusion can be simply staced;- Punitive

— 5‘0
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damages are to punish and deter. For a clear definition sce
Doubles "Virginia Jury Instructions" No. 2309. The Virginia
cases emphasize this purpose.. By permitting a person to insure
against this punichment, he gains a freedom inconsistent with
its purpose; it could be likened to insurance agzainst criminal
fines, which is undoubtedly contrary to public policy. So while
- there is a sharp division of authority on this question, I am
persuaded by the logic of the case law to hold that a policy
insuring against punitive damages is violation of public policy.
Northwestern National, etc. v. McNulty, 307 Fed. 432; American

Surety, etc. v. Gold, 375 F2 523. C

This being so, it is not necessary to deal with the coverage
question, which has been the basis for decision to the contrary in
some jurisdictions. I am not persudded by the reasoning of the
Reichard case relied on by plaintiff, which allows coverage where
the sole liability of the employer is by virtue of the doctrine of
regpondeat supcriox. Corporations can only act through thelr
‘gervants and agents and can only be punished through punitive
damages. The whole basis for the public policy would be detxo;ed
where corporations are concerned if this exception were established.

Since punitive damages cannot be covered uader the policy by
reasons of public policy, there is no duty to defend against this
claim. Accident Corxp. v. Washington Co., 148 Va. 829, and other
cases cited in defendant's brief.

Mr. Brault can prepare an order in accord with the foregoing
and submit it to Mr. Walsh for his approval as to form.

Very truly yours,

}é&wﬂ/ -

[N
James Keith

- JK:elc
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FINAL ORDER

THIS MATTER came on to be heard for trial on the lst
day of November, 1976,iwithout the intervention of a jury, the
parties appearing by counSel, and was heard on Count I of the.

plaintiffs' Motion for Judgment, plaintiffs having non-suited

Count II prior torthe trial commencing;’' the defendant's Ansver
and Grounds of Defense; a Stipglation of Facts and Blankeé Lia-
bility Insurance Policy No.‘CP 233415 inco;poréted thefein by
reference; and a copy of the Motioh for Juagment in the éase
styled Patricia P. Cassidy, et al, vs. Tysons Cornef Regional
Shopping Center, et al, At Law No. 31241, in the Circuit Court.
of Fairfax County, admitted as plaintiffs' Exhibit 1; and the
argument of counsel, there being no oral testimdhy_presented by
. either party; and |

WHEREUPON, the casé was submitted to the Court for'de—
cision, plaintiffs haﬁing tendered their Memorandum of Law. De- .
fendant was'granted leave to file a Memorandum. Thereafter, |
plaintiffs filed a Reply Memorandum, énd the issues were then
considered by thé Court. | |

And ﬁhe Court being of the opinion that judgment shoulé
be entered for the defendant for reasoné-stated in.its letter

opinion aated November 15, 1976, which ‘is incorporated herein

‘by reference, it is
ADJUDGED and ORDERED that judgment be, and it hereby

is, entered in favor of the defendant.

—‘00-



And this Order is final.

Entered this day of

%/ J@md e

December, 1976.

7

A James Kelth Judge N

I ASK FOR THIS:

']7 /Adelard L. Brault
~1-7: BRAULT, LEWIS, GESCHICKTER & PALMER
‘ Counsel for Defendant.

PLAINTIFFS OBJECT AND EXCEPT TO THE RULING

OF THE COURT ON THE GROUNDS THAT PUBLIC POLI-
CY DOES NOT PROHIBIT INSURANCE COVERAGE FOR
AWARDS OF PUNITIVE DAMAGES, AND, EVEN IF IT
DOES, PUBLIC POLICY DOES NOT PROHIBIT OR RE-
LIEVE INSURERS FROM FULLY DEFENDING AT IN-
SURERS' OWN EXPENSE, CLAIMS FOR PUNITIVE DAM-"
AGES, PARTICULARLY WHEN SUCH CLAIMS ARE WITH- -
OUT MERIT; AND, IN ANY EVENT, PUBLIC POLICY
DOES NOT PROHIBIT AN EMPLOYER'S INDEMNIFICA-
TION BY WAY OF INSURANCE FOR AWARDS OF PUNI-
TIVE DAMAGES OR THE EXPENSE OF DEFENSE ARIS-
ING FROM CLAIMS BASED ON EMPLOYEE ACTS UNDER
THE DOCTRINE OF RESPONDIAT SUPERIOR:

/(i/ Gerald R. Walsh — ‘

MCCANDLISH, LILLARD, BAUKNICIHIT, CHURCH & BEST
Counsel for Plaintiffs '




ASSIGNMENTS OF ERROR

1. The tfial court erred in holding that public policy_
prohibits insurance against liability for puhitive damages.

2. The trial court efréd in holding that public policy
prohibits insurancé against liability for punitive damages
‘where the sole liability claimed is by virtue of the docfrine

of respondeat superior.

3. Even assuming that public policy prohibits insurahée
against liability for punitive damages, the trial court'erréd
in holding that the insurer had no duty to defend against

punitive damages.

B Y
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