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[PETITION - Filed June 17, 1976].
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PETITION

TO: TIHE HONORMABLE JUDGE OF THE CIRCUIT COURT FOR THE COUNTY or
ROCKBRIDGE, VIRGINMIA

Your Complainants would respectfully show unto your
Honor the following facts and circumstances which they believe
to entitle them to the relief herein requasted, to-wit: '

l. Your Qomplainants are landowners or occupants of
land located in the general of immediate vicinity of real )
estate standing in thé name of William M. Agnor, Jr. located
approximately 3/10 of one mile southeast of the.intersectipn of
Route 11 and Route ilA, in the County of Rockbridge, Virginia.

2. VWAWV, Inc. has appiied for and been granted a building
permit by the Cdunty of Rockbridge, Virginia for the construct-
ion of a utility building and the ercction of a two hundfed
foot :adio tower upon the property above described.

3. That the pu:bose for which said building permit was
issued is ndt a permissible-use under the éoning Ordinance of tﬁe
County of Rockbridge, Virgiﬁia. . The permit was issued on
Decembor 17, 1975.

4. That said building permit issued to WANV, Inc., by
the terﬁs and conditions of said Zoning Ordinance is null, void,
and without effect. Said building permit has been i{llegally
issued as it iz contrary to the provisions of said Zoning
Ordinance. The erection of a radio tower pursuant to tha
permit wouldvresult in a non permissible use under said

Zoning Ordinance.

e L e = e




S. Your Complainants have a right to bring this sult as
they are citizens of Rockbridge County, Viraginia, who are
entitled to the enforcement and protection of the Zoning
Ordinance of sald County.

6. In the event that said radio tower and utility building
are constructed pursuant to this permit the result will be
irreparable harm to the Complainants in that the use and enjoy-
ment of their property will be materially and permanently
affected and the value of their propgrty will be substantially
deminished. »

WHEREFORE, the Complainants respectfully request the Court
to.enter an Order either accumulatively or in the alternative
that will provide for the following: '

(M)  To enjoin WANV, Inc. from constructing a radio
tower or utility building pursuant to said building permit.

(B) To declare said bﬁilding permit to be null, void and
without effect as a violation of the Zoning Ordinance for
Rockbridga County, Virginia. v ’ . .

(C) To issue a mandatory direction that the appropriate
administrativo personnel for the Countj of Rockbridge take such
action as may be apprepriate to strictly enforce the Zoning
Ordinance for the County‘ of Rockbridge as it may apply to the
building permit which is the subject matter of this proceceding.

Your Complainants would further regquest and pray for all
such other and further.relief in the premises as may be deemed

proper and appropriate by this Court.




. T. Robey, III, p.q.
140 West 20th Street
Bucna Vista, Virginia 24416

MR. ard MRS. E. F. HOUFF, JR.
AND THE OTHER COMPLAINANTS LISTED
ABOVE

o W TLS

/Counsel
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[MOTION ‘TO DISMISS AND ANSWER- Filed July 7, 1976]
| % OF WANV 3 |
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CQUNTY OF ROCKMRIDGE

MR. and MRS, E, F, HOUFF, JR., et ol :

MOTION TO DISMISS AND AMSWER

Vs.

WANYV, INC. :
and s

THE ZONING ADMINISTRATOR FOR :

ROCKBRIDGE COUNTY, VIRGINIA _ :

MOTION TQ DISMISS
The defendant, WANYVY, INC., states that the complainants' Petition should be

dismissed by this Honorabl e Court for the following reasons:

l. That complainants’ have failed to state facts which demonstrata that they

will suffer irreparable harm. Rather, they offered only their own conclusion on this

matter to the Court, and this is not @ matter for which equity will enter an

injunction,

R —

2. That comploinants' have not complied with the statutory requirements as
s2t out In Va, Code Ann. 15,1 - 496.3, in having failed ta file suit within the

requisite fifteen (15) days ofter the start of construction.

ANSWER

The def.endanf, WANV, INC., answers the Petition as follows:

I. That the truth of the facts as stated in Paragraph One is nelther admitted
ror denied, but strict proof is require thereof, ‘

2. That Parogreph Twc.: is admitted,

3. That Poregraph T}?ree vis.admmed in thot écéd permit was Issued on
December 17, 1975, but oll other facts and inferences of ?o.rcgrqph fhre’e, Foﬁr{
Five and Six are denled os the defendant's building permit is valid and the
defendant, WANV, INC., will suffer irreparoble harm through tha loss of it's

LAW QFFICES .
FRANKL F - _ . :
o ain Tl contract with Rockbridge Brocdcasting Corporation Redio Station WR EL), if sald

WAYNESaORO, VIRGINIA
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parmlt ware rovoked.

4. That WANY, INC., acqulred sald hutlding permit o3 a condition of a
contract of scle with sald Rockbridga Broodecating Corporation, the volldity of
scld contract havirg besn praviously upheld by Judge étevenson of tha Clrcuit
Ceurt of Rockbridga Caunty. |

WHEREFORE, the dsfandant, WANV, INC., respecifully moves that the
complainams! Patitlon he dismissed and the defendant be awerdsd the costs In

defending this sult.

WANYV, INC.

8Y COUNSEL

Ronald W, Denney

Frarklin and Fronklin

?, O, Drower 1140 .
Waynesbora, Virginla 22980

*»*+CERTIFICATE®*""

| hereby certify that | have molled a true copy of tha foregolng imstrumant to

W.YT. Robey, H), Esa., 144 West 20th Street, Buena Vists, Virpinla 24416, thls_é_

: I\'Z“‘\J)f L. A,q]

Ronald /. Dennay /

acy of July, 1976,

LAW OFFICES
FRANKLIN AND FRANKLIN
WAYNESBORO, VIRGINIA




I[ANSWER OF DEFENDANT ZONING ADMINISTRATOR ]
i ,3 Filed July 19, 876

UI:SDIAe

In TS CIMCUIT CTURT Y02 GiB UGy OF ROCKTILIX3

:l'. F. #ONT, ct 21,

Complainants
IS‘.
AV, Ine,, et A,

Dafcndants

Nl " e e o
Pl
o~
w
-
v
i

Dafendant, The Zonin<t Adiinistrztor for the County of Foekiridce, Virpinia

Iherain=fiar "Tonin~ A&:inistrator®), for the anmier to the petition says:

1. Tae Souing Adsinisirator neither adiits nor denles tho truth of the

“1le-ations of marzrraph 1 of tha notitlon, nit ¢nlls for sirict prool thercof,

Z2 of the

2 ionm

2. The Toninc Administrator ad-its the 22lcontions of worarracsh

3. ‘The Eonin; Ardirictrator adtits that tiue lullding r\c...it vas tscued to

L4V, Ins. on Deeaxiar 17, 1775, as cllezed in rardrraph 3 of the petition,

anoeering further the Donine Adinistrotor n-*ithcr adnits nor donies the truth

of the rorninineg adle-~=tions of parcorash 3 of t.m potition, Wt enlls for

ctr.ct proof theorezl,
- Adstetotrator nzlthor adils nor donles the truth of ho

nirasractie by 5 and 6 ef the petitiorn, Lut exlls for rsirict rrosfl

|
% 5. The Zealns Adttinistrater gtiles that tho issucnee ¢f this txildins »ermd

ttoe VATV, Inc. wms within thoe soope of thae pouwers and duties of the Zonin~ Arine

} ‘
istrator and that !..j issuing the tuilding permit to VANV, Ine. th3 Zonirs Ad-

{r.in‘.st.—ator gcted honestly and in occcordance with 1&at he undorstood the lav to

Jte. Tie Conlnt Adnintsirator fssued the luilding permit to YVANY, Ine. in rood

1 faith and colely in relinnco ven an carlicr epinlon of tha former Coromreclth?
i ’
Attorne:r dated Aumest 2’?_. 1776 invedvims & oinflidr situstion which stztod:

*In rc'\ri‘.m Article IV of our Zonin~ ordinnnce
$t w=uld anpenr thet 2 putlic utility pole (
trana-itting tover sooroxdimataly 165 feet in
hefl-ht) mc.h as the ene he (Mr. lizrry foyinn

! ¢l ro 1o staticn W7LA, Doamoke, Virpinia) ie

rreveslins wmuld te permitted undor tho quidce

of 12117 of Article IV,”

[%3
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~1 ITHitit A, Aoy ftieahd

oy of thls o G tan in attochicd hovats onl et
vo NALULE T 32 a eavy of emthar sainlen letter fiws tha formar Conmomanlthts
.ttom"j aated Sonta e 174 enlimibing his intorpratation of “oc:iivid e
..ntj a 4o'ﬂn.~ Ordinznca to allou tho plaeing of a rodlo toer In 3 residmantinl
o of nle 94

M-tleonore, the Zonugs

iintratopr clotez (hat o Assnea of this
a1 Ainz poriit to VAV, Tne, Lo fanlrds e consirmiclion of a2 wiility Lnlldines
VAV, Inz. 1ms Cond lacnuso he iclkiovd ood 19 T2 2'1oiml 4n Soetlon B1A10
| of tho Zonln< Crdin~nce tiilch vouldd pemit thio construction of * e o other
faeilitics r.-cc::;.c:‘f for the procicion ond raintens . . <" of the radio oy
BTN, the nonint Adinizirctor racxctfdly requcests tho Court to
~revide mitdwmes and advies revording ntorpretotion of Sretior DL1210 of the
anin~ Crxlinmice of ocdirid-e County, Vir-inis in o romacr oguitaile to 2l
aarties concoimalt,

The Toning Abtinintmtor =uld Somthior prrr for 211 o further r2lie?

as rny le dozed pmroper and anvesriate e tho Taueet,

TIT IDUINS AWTHISTUATS:
7Tl TIT GOURTY CF RACUTINE
vI? .

Cer z-omecrly)
Tar aeirid;
VArrints

Cemeen pas - vesaey
.

v X -
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2T tadiintion Jiraot

Larintion, Vir-ims DT

Oy O'r\*".lu) s‘Attorna,
br “oc:lridre County,

.chinu
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. Jis- (
T ce=tifs Inrt on . S
!l - e iar, Y the fa-croing to the
e o a truc copy 10 all eounsel af
recure,
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Dear Judge Holstein:

. AW OFFICES QF
FRANKLIN AnD FRANKLIN
P. O. DRAWER 1140

WAYNESBORO. VIRGINIA 22080
N TELEPMONE 942.8101%

HUMES JCFFERSON PRANXUN - . : AREZA CORE 703
HUMES JLFFCABON FRANKLIN, JR. , < co ] TIME BUILDING

120 N. WAYNEL AVE.

RICHARD A. BCHOLES

Ronald W. Denney

The Liunoratle Faul A, Holstein
Court House lguare '
lexington, Virginia 24i50

RE: Our file # 6145 wARvV

I em in receipt of e copv of lMr. Robey's letier to you concerninz

the sbove styled. I feel that several initisl observations ore inp
order: Firstly, I do not believe that lir. Robey's pleading will
zustein a Potion for a terporary injunction; secondly, by the tinme
this letter reeches Your Honor, there will be on file a Votion to
cicmiss the compleint for lock of timeliness which I would think vould
have to be disnosed of at the ouvset; thirdly, et this writing I have

- been requested to file a2 petition to intervens on behalf of Kockbridge °

Broadcasting Corporetion (WREL) and I hope to have that plesdins before
the Court within the next several days. I would therefore respectfully
take the positicn thet these mattera would have to be disposed of prior

to any hearing on e temporary injunction us !'r. Roley sugpestc.

’chcver, let me hasten to add that &t this Line there arc no immedinte

plens by WALV to construct a tower. The buildins Leing constructled is

one which is permitted in all zones in rockiridne County. Should there
be ony change in plens insofer er construclic: of & Lower is concerned,
we would certainly notify the Court as well v counsel for all parties,

1 trust this letter finds Your Honcr in good heelil. Dad sends his
best, : '

A

1 remin,

B 1L
' Y{ ‘{(D\)'\ ' Humes J. Tranklin, Jr.
/am ‘EC) , T : .
C: W.T. Robey, IIT
CC: John Rezd
CC: Lou Costello
CC: M. Robert Rogers



LCOURT'S OPLNLIUN - "Dated November 9, 1Y76]
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VIRGINIA:
IN THE CIRCUIT COURT OF ROCKBRIDGE COUNTY

E. F. HOUFF, JR., ET AL ;
Petitioners )
) .
) .
vs. ) OPINION
) .
)
: )
WANV, INC., ET AL ;
Defendants )

This is a‘controversy 6ver the proposed construction of a
radio tower’by the defendant, WANV, incorporated, in a residential
district of Rockbfidge County near the southeast corporate
limits of the City of Lexirgton.

Pursuant to the appiication filed by WANV, incorporated, a
building permit for the.ccnstruction of a radio tower was issued
by the Rockbridge County zoning administrator to the radio
corporation on December 17, 1975.

On June 17, 1976 forty-two citizens, most of whom reside
within the said residential district and the others residing
in the close proximity thereof, seeking to prevent the
construction of the fadio tower, availed fhemselves of the
'direct access' provision of Virginia Code section 15.1-496.3,
instead of appealing their grievances to the zoning board of
appeals.

A motion to dismiss the proceedings was filed by WANV on
July 7, 1976, on the ground that the complainants have not complied
with the statutory requirements as set out in Virginia Code
section 15.1-496.3, in having failed to file suit within the

requisite fifteen days after the start of construction.

10
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The issue of whether the complainants had actual notice
of the issuance of the permit was not raised in the motion to
dismiss.

While I do not have a transcript of the testimony taken
at the hearing on October 21, 1976, I recall that two witnesses
were called and testified. One of the complainants, S. E. Hickman,
testified that he knew in January that the permit had been
issued. The second witness, R. B. Topping, also a complainant
testified that he did not know that a permit had been issued
until just about the same time suit was filed in June. The
defendantVWANV offered no evidence to refute the testimony
of Mr. Topping.

" The statute (15.1-496.3) does not require that a person

be a resident of the locality in which the building (radio tower)
is being constructed, nor does the statute require more than one
person to bring the suit. Mr. Topping resides on Thornhill. road
just within the City limits, and near the locality.

In the answer filed by the zoning administrator on July 19,

1976 the Court is requested to provide guidance and advice

.regarding interpretation of section 4-1-10 of the zoning ordinance

of Rockbridge County in a manner equitable to all parties concerned.
By an order entered on August 28, 1976 the Rockbridge
Broadcasting Corporation on its petition was permitted to
intervene as a party defendant; but has not filed any responsive
pleadings.
An evidentiary hearing was convened on October 21, 1976
to hear and determine the issues raised in this litigation.
It is my opinion that the evidence established tﬂat the

complainants' suit was filed within fifteen days after the start

of construction. This opinion is based on the evidence adduced
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at the October 21 meeting, and is suppbrted by aﬁletter dgted
July 13, 1976 from counsel for the defendant, WANV, advising
the Court "At this time there are no immediate plans by WANV

to construct a tower'" and ''should there be amychange in plans
insofar as construction of a tower is concerned, we‘would
certainly notify the Court as well as counsel for all parties".

I am not unmindful of the reliance by counsel for WANV
on BOCA and the definition of 'construction", citing section
201.0--This section refers to section 1301.0 which defines
""Construction opefation“; "'the erection, alteration, repair,
renovation, demolition or removal of any building or structure;
and the excavation, filling, grading and regulation of lots
in connection therewith." |

It is my opinion rhat the operation of the backhoe by
William Agnor on or about May 14, 1976 is not covered by this
definition.

A primary issue'td determine is whether the issuance of the
building permit by tﬁe zoning administrator to WANV, Inc. on
December 17, 1975 for the construction of a radio tower in‘a
residential district violates the Rockbridge County zoning
ordinance and was void ab inititio.

Article 4 of the Rockbridge County Zoning ordinance provides
that regulations for a residential district are designed to
stablize and protect the charactetistics of the district, to
promote and encourage a suitable enviromment for family life
where there are children,vand to prohibit all activities of a
commérciél nature,

Section 4-1-10 of the ordinance permits public utilities
such as poles, lines, distribution transformer, pipeé, meters

and/or other facilities necessary for the provision and maintenance,
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including water and sewerage facilities. .

It is my opinion that a radio tower is not a public utility
and/or other facility necessary for provision and maintenaﬁce
within the meaning of Section 4-1-10 of the zoning ordinance.

A public utility, according to Virginia Code sections 56-232
and 56-265.1, is defined as "any company (or individual) which
owns or operates facilities within the Commonwealth of Virginia
for the generation, transmission or distribution of electric energy
for sale, for the production, transmission, or distributioﬁ,
otherwise than in enclosed portable containers, of natural or
manufactured gas for sale for heat, light or power, or for the
furnishing of telephone service, sewerage facilities or water';
and is defined in Ballentine's law dictionary as '"That which
serves, or stands ready to serve, an indefinite public which
has a legal right to demand and receive its services or
commodities. Including every common carrier, gas, électric,
tel ephone, telegraph, water, etc."

A radio tower cléarly is not a public utility within the
meaning of the statutory definition of a public ucility? nor
can it be considered a facility'necessary for the provision
and maintenance of those persons residing in a residential
district.

The compléinants' petition to prevent the construction of
the radio tower is supported by the request of the zoning
administrator that the . Court provide guidance and advice regarding
interpretation of Section 4-1-10 of the Zoning ordinhance of
Rockbridgé County, and praying for all such further relief as
may be deemed proper and appropriate by the Court; and supported
further by the written opinion of thé Commonwealth's Attorney for

Rockbridge County, counsel for the zoning administrator, filed on

13
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October 20, 1976 that 'a radio rower is not a ouﬁiin.utilicy
within the meaning of Section 4-1-10" and 'in my opinion, the
zoning administrator should withdraw the building permit and
issue a denial of such permit:'" and

In the brief filed by the Commonwealth's Attornmey on
behalf of the zoning administrator on October 27, 1976 he says
""The zoning administrator is charged under section 12-1 of the
Rockbridge zoning ordinance and section 15.1-491 of the Code
of Virginia with the continuing duty of enforcing the zoning'
ordinance. Having been charged with this duty, the zoning
adminiSCfator believes that he will be bound to take only such
action with reference to the building permit as this Honorable
Court now directs. Therefore, the zoning administrator
respectfully requests the guidance and advice of this Court
in that regard."

Section 12-1 of the Rockbridge County zoning ordinance
provides 'This ordinance shall be enforced by the administrator
who shall be appointéd by the governing body, etc." .

Section 15.1-491 (d) of the Code of Virginia provides ''The -
zoning administrator shall have all necessary authority on behalf
of the governing body to administer and enforce the zoniné
ordinance, including the ordering in Qriting of the remedying of

any condition: found in violation of the ordinance? and the
Vbringing of legal action to insure compliance with the ordinance,
including injunction, abatement, or other appropriate action or
proceeding."

Sinée it has been held that use and building permits issued
in violation of a zoning ordinance are absolutely void, how can
any time limitation be placed ﬁpon the right of a private citizen

to challenge construction of the particular building (radio tower)

14
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involved? Certainly the passage of fiféeen days dées not magically

transform a void permit into a valid one. Héwever, it appears
that under the direct access provision of section 15.1-496.3,
while the permit is still void, a private citizen has no
standing to challenge it after the expiration of the fifteen
day period: That right resides solely in the local authorities,
who are not hampered by the doctrine of laches and estoppel.

In Segaloff vs. City of Newport News, 209 Va. 259, 163 S. E.
2d 135 it was held "if a building permit is issued in violation
of law, it confers no greater rights upon a permittee than an
ordinance itself, for the permit cannot in effect amend or repeal
an ordinance, or authorize a structure at a location prohibited
by the ordinance. Its issuance by such a municipal officer is
unauthorized and void;'" and-

"The officials of the City could not have authorized a
violation of the Zoning ordinance and any permit issued for such
a violation would be invalid."

It is aruged that in Segaloff the proceeding was brought by
public authority while in our present case it wasbrought by
private citizens, and that they have mo legal standing now to
contend that the building permit was void.

It is my opinion that the complaiﬁants do have legal standing
in this suit. The object of section 15,1-496.3 is clear. A
person to Qhom a building pérmit has been issued is protected from

suffering irreparable damage in the event of a person or persons

failing to seek the prevention of the construction until the building

is substantially constructed or even completed. However, in our
presext case wherein I find that the complainants have sued timely
to prevent the construction, the defendant WANV, Incorporated, has

not suffered irreparable damage--the construction has not begun,

the land has not been purchased and other locations are available -

for the construction of a radio tower.

15
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It is my further opinion that the zoning ;dﬁiniscfato} for
Rockbridge County, a defendant in this suit, in seeking the advice
and guidance of the Court, has the authority pursuant to section
12-1 of the ordinance and Virginia Code section 15.1-491 to
challenge the validy of the pgrmiC, and to rescind and withdraw
the same it being void ab initio.

I find from the evidence and the law épplicable thereto that

the building permit issued to the defendant, WANV, Inc. by the

zoning administrator for Rockbridge County on December 17, 1975

- to construct a radio tower .in a residential district of Rockbridge

County is in violation of the zoning ordinance and is void ab
initio. The zoning administrator, pursuant to his. atatutory

authority, has ordered in writing the rescission and withdrawal

'of the building permit as of November 3, 1976.

This written opinion is accompanied by a: copy of the decretal

order entered this date.

D . 3
--'04...‘.( (e T - JUDGE

November 9, 1976

16



[C_OURT ORDER ‘- Dated November 9, 1976]

< 3 BRE |
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VIRGINIA: S )
IN THE CIRCUIT COURT OF ROCKERIDGE COUNTY

| I I DERNN— |

E. F. HOUFF, JR., ET AL )
| Petitioners ;
) i
Vs, ; bECRETAL ORDER
3
WANV, INC., ET AL ;
Defendants g

This cause came on to be heard upon the petition of the
cémplainants; upon the motion to dismiss and the aunswer of
the defendant, WANV, Inc., upon a letter dated July 13, 1976
from counsel for WANV to the Court; upon a letter dated July
16;11976 from the Court to counsel for WANV and coursel for
the cémplainants; upon the answer of the .zoning administrator
for Rockbridge County, and the exhibits filed therewith; upon
the petition of Rockbfidge Broadcasting Corporation to intervene
« .~ as a party defendant; upoﬁ the order permitting Rockbridge
Broadcasting Corporation to inteérvene; upbn‘a letter dated
October 2, 1976 from counsel for WANV to the Court; upon a
léttervdated September 30, 1976 from Federal Communications
" Commission to WANV, Inc., upon & hearing for a temporary injunction
on October 7, 1976, and the granting of a temporary injunction
restraining WANV from proceeding with ﬁhe construction of a
radio tower until October 21, 1976, the date set and agreed for
a full-scale evidentiary hearing; upon ﬁescimony heard ore tenus,
the exhibits admitted into the record, and argument of counsel at
the evidentiary hearing on October 21, 1976; upon the memorandum
of counsel for the complainants filed October 20, 1976; upon the
ﬁemorandﬁm of counsel for the zoning administrator filed

October 20, 1976; upon the brief of counsel for the zoning

17
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administrator praying for the guidance and advice?of the Céurt fiied
October 27, 1976; upon the memorandum of counsel for WANV filed
October 27, 1976; upon the memoréndum of counsel for the complainants
filed October 28, 1976; upon all exhibits filed herein; upon
letters of November 1 and 3, 1976 from counsel for WANV, and the
Court's letters of November 1 and 5, 1976 to counsel,.and

It appearing therefrom that:

This is a controversy over the proposed construction of a
radio tower by WANV, incorporated, in a residential district of
Rockbridge County near the southeast corporate limits of the
City of Lexington; and

Article 4 of the Rockbridge County Zoning ordinance ﬁrovides
that regulations for a residential district are designed to

stablize and protect the characteristics of the district, to

- promote and encourage a suitable enviromnment for family life

where there are children, and to prohibit all activities of a

commercial nature; and section 4-1-10 of the ordinance permits

public utilities and/or other facilities necessary for the
provision and mantenance, including water and sewerage facilities; and

On December 17, 1975 a tuilding permit was issued to WANV,
Inc., operating as a radio étation, by the zoning administrator
for Rockbridge County, for the construction of a radio tower, which
is the subject matter of this litigation; and

0n»June 17, 1976 forty-two citizens, most of whom reside
within the said residential district and the others residing in
the close proximity thereof, availed themselves of the 'direct
access' provision of Virginia Code section 15.1-4%.3, in lieu of
appealing to‘:he Zoning boérd of appeals, seeking to prevent the

construction of the radio tower; and

18
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The defendant, WANV, Incorporated, filéd a moéion to dismiss
on the ground that the complainants have not complied with the
statutory requirements set out in Virginia Code section 15.1-496.3
in having failed to file suit within the requisite fifteen days
after the start of construction. Neither defendant, Rockbridge
Broadcasting Corporation, or the Rockbridge County zoning
administrator joined in the motion to dismiss; but to the contrary,
the zoning administrator by its counsel, the commbnwealth's
'attorney for Rockbridge County, says that a radio tower is not
a public utilitv within the meaning of section 4-1-10 of th~
ordinance, and that the building permit should be withdrawn.

Upon consideration thereof, the Court finds:

A radio tower is mot a public utility and/or other facilitcy
necessary for provision and maintenance within the meaning of
vthe Rockbridge County zoning ordinance and thHe Virginia statutes; and

The issuance of the building permit to the defendant WANV,
incorporated for the construction of 4 radie tower in a residential
district wds absolutely void; and should be rescinded and withdrawn;
and -

The suit brought Ey the complainants Qas filed within fifteen
days after the écart of construction, and the motion to dismiss
filed by the defendant radio station should be overruled.

It is therefor ORDERED and DECREED that the motion to dismiss
filed by the defendant WANV, incorporated,be and the same is
hereby overruled and dismissed; and

‘It is further ORDERED and DECREED that the building’ permit
issued on December 17, 1975 by the Zoning administrator to WANV,
Incorporated, for the construction of a radio tower in a residential
district of Rockbridge County be and the same is hereby &etermined
and declared void, and the action of the Rockbridge Couty zoning

administrator, taken November 3, 1976 pursuant to his statutory



€ €
authority, notifying WANV, incorporated; in writiné that building
permit number 1253, issued to WANV, Inc. on December 17, 1975
was ordered rescinded and withdrawn, be and the same is hereby
ratified and approved.

This cause stands conﬁinued until further order of this

Court.

Enter: November 9, 1976

=7 .
//M& (‘(— / <"'£“'L/;.;_,«/—"l/ JUDGE

<0



SFFICES
ND FRANKLIN

[NOTICE OF APPEAL - Filed December 3, 1976]
VIRGINIA: 1IN THE CIRCUIT COURT FOR THE COUNTY OF ROCKBRIDGE o

Houff et 2l v :
vs : NOTICE OF APPEAL

WANV, Inc. et al :

he defendants in the above styled case, WANV, Inc. and Rockbridge

3

{ Broadcasting Corporatiqg,/dé/hereby give NOTICE QF APPEAL from the decision
stated in the‘ggﬁiéial Order issued by the Hondrable Judge Holstein dated

T
Noveng;g§3 1976. Also, in accordance with Rule 5:6 of the Virginia Supreme

el C
ugﬁggft, the defendants do hereby state that a transcript of the proceedings

at trial will be hereafter filed with the court.

Respectfully sudbmitted,
WANV, Inc.
Rockbridge Broadcasting, Inc.

BY COUNSEL

Fumes J. Franklin, Jr.
Franklin ni Franklin
P. O. brawer 1140

Waynestoru, va. 22930

William kol
Woods, korers, Muse, Walker & Thornton
105 krarklin Road SV
Koanoke, Va. - 24001
¥+ CERTIFICATE®?*
I hereby certify that I have this day of , 1976, mailed

a true and accurate copy of the foregoing to ¥William T. Robey, III, Box 669,

County cf Fcthiridge, Lexington, Va. 2u550.

Humes J. Franklin, Jr.

>4

Buena Vistz, Va. 2416 and to Beverly C. "John" Read, Commonsealth Attornmey- .-




[NOTICE OF TRANSCRIPT FILING - Flled December

8

\A
. '
"\\/ YINCITDA: IT S IRINID ISR FR T TRt w
HOUT?, ot AL :
R vs : IYTIIT O TTHETRITT
ALY, T, an ol :
T?:c Appellant does lLavedy give listize 5533 tae "f:ed transeTizy
) o3 *,ha abore ciyled case walch wed hezrd om Cctaw 22, ‘: 13 “ereby il=d
: snd dellverad Lo Bbha Clarx of tbe Rockbriize Tirault :z:.u.-" and ask te mda
iz
a part. of the recard '-nr:usat o Rula 5:9 (3) of tie ’li.ra:.:s “\:..o of tae
Ee :
. §
o Y .
- ‘;'. < et

#I33iadm S suid

‘a’-xds, Rogers, Mase, Valier & Thoratsn
309 Pyazixlta lvad W ’

.-‘\anoia_. Vi, Zhot1

o* TAYD B F
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I ner-ay seyedsy taa% T xve tais / ias o7 ) C-

LAW OFFICES
FRAMKLIN AND FRANKUN
WAV_NLIBQEO, VIRGINIA
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ASSIGNMENTS OF ERROR - Filed January 27, 1977

(1) The trial Court committed error in overruling WANV's motion
to dismiss and motion to strike because the evidence clearly estab-
lished as a matter of law that the complainants lacked standing to
atﬁach the issuance of a building permit to WANV as they Had failed
to meet the jurisdictional requirements of §15.1-496.3 of the Code
of Virginia (1950, as amended).

(2) The trial Court committed errér in refusing to admit into
evidence a copy of the opinion of the Commonwealth's Attorney of
Rockbridge County on which the Zoning Administrator had felied in
making his‘determination that a building permit could be issued to
WANV for construction of é radio tower and utility building under
§4-1-10 of the Zoning Ordinance of Rockbridge County, Virginia.

(3) The trial Court committed error in refusing to admit into
evidence a éertified copy of the minutes of the meeting of the ﬁoard
of Supervisors of Rockbridge County at which the previous zoning
ordinance had been repealed, the minutes having been tendered for
the purpose of showing the legislative intent of the Board of Super-
visors in enacting the current zoning ordinance, as this evidence
was relevant to the determination of whether the issuance of the
permit by the Zoning Administrator was arbitrary and capricioﬁs.

(4) The trial Court committed error in overruling WANV's mbtion
to strike and in rendering its decretal ordér, difecting revocation
of WANV's building permit, beéause_the evidence failed as a matter
of law to establish that the issuance of the building permit by the
Zoning Administrator was arbitrary or clearly unlawful and because
the evidence failed to overcome the.presumption of validity attach-

ing to the issuance of the building‘permitﬁ

23



10.
11.
12.
13,
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.

- 24,

[Tr.g _l

P

WITNESS - M. ROBERT ROGERS

Direct Examination by Mr. Robey:

Q. Would you state your full name for the benefit of the )
Court and the record, sir?

A. It is M. Robert Rogers, R-o—g-é-f—s;?
And your occupation? |

A. I own broadcast properties, and I own a farm, and have

Court tkzporﬁ'nq Service

32 GRAMAM STREEZT
HARRISONBURG, VIAGINIa 22880
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10.
11.
.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
2.

O

o » o »

DIRECT - ROGERS . [Tr.g_
some other business actiVities.
You are president and owner of WANV, are yoﬁ not?
That is correct. |
And you are the person who applied fof the building
pefﬁit which is in question here, 1is that correct, sir?
The C@rporation applied for the building permit.
And you signed the application, did you not?
That is correct. |
Now, your cbunsei, by opening statementvhere, has made
reference to the fact that you haven't certified any-
thing, in regard to your compliance with the Zoning

Ordinances and so forth of Rockbridge County. 1I'm going

- to show you a paper here, which appears to bear your

name, which says that the application for this permit,
made in acéordance with the description and for the
purpose herein set forth . . . I call your attentien to
this. This application is made subject to all County
and State laws, and'Ofdinances, and which are hereby
agreed to the undersigned, and which shall be deemed a
condition to entering into the exercise of this permit.
I showAyou-that paper, and ask you whether that is your
signature on that paper?

That is my signature.

You did certify then, that you would comply by the laws

Court fkq)orh’nq Service

32 GRAHAM STREET
HARRIBONBURG, VIROINIA 22801
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10.
11.
12.
13.
14,
15.
16.
17.
18.
19.
20.
21,
22,
23,

'24.

DIRECT - ROGERS , "~ [Tr.10.)]

A.

a two hundred foot radio tower on this site?

. The antenna will be built in accordance with the permit.

of the County of Rockbridge, when you applied for this
permit, did you not?
I did whatever that paper calls for.
MR. ROBEY: - We would introduce this into the
evidence, Judge.

COURT: ~  Any objection, gentlemen?

MR. FRANKLIN: No objections, Your Honor please.
COURT: All right; this document is admitted

into the evidence and identified as
Petitioners' Exhibit Number One.
Mr. Rogefs, you obtained this permit to build a two
hundred foot tower in this residential area, did you not?
I dbtained thg permit that is described on that applica-
tion. |
Well, it is a pérmit to build a two hundred foot tower
in a residentiél area?
Ihat is corfect.
And you knew that the area was residential when you
applied for it; did you not?
Yes, I did.

And it is still your intent, as I understand it, to build

And who is the owner of that land?

Court fRaporlL'nq Service

32 GRAMAM STREET
HARNISONBURA, VIRGINIA 22801



10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21,
22.
23.
24,

DIRECT - ROGERS [Tr. 11.

A.

William Agnor is the present owner; we have it under a
lease option, and we are to acquire it in the near
future. |

Then you have no actual title or deed--the property has
not been deeded to you? Is that correct? |

It is under an option of pyrchase, and a lease in the
meantime; and the lease specifies the purpose for which
it is ta be used. |

Did Mr. Agnor appear before the Building Inspector with

“you in order to apply for this permit?

No, he did not. -

Do you have any signed authorization.from the landowner
to build a tower on Mr. Agnor's land?

I believe it is included in the lease optioﬁ. I do not
have that document here

Do yoﬁ have that lease option with you?

I doubt that we do. But Mr. Agnor will be a witness

later, I'm told.

Well, is your answer to my question that you do not have

any signed authorization from the landowner to apply fqr
building soﬁething on his property?

Within the terms of the lease 6ption, I believé we do.
Mr. Rogers . . . I'm sorry, I didn't understand you.

I said within the terms of the lease option, I believe

Chourt ?zporluzq Service
32 GRAMAM STREET
HARRISONSBURDO, VIRGINIA 2380
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10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
2.

AT

Tr.
DIRECT - ROGERS [r 12,

“you chose to put this metal utility building?

we do.
He did agree to you applying for a building permit?
He agreed to our putting the structure on the site:

He knew what the purpose of the lease option was.

Ali right. What have you built out there alréad?- Mr.

Rogers? o

To date, we have completed excavatidng‘and graleS-.and
‘ | . and

have installed thé foundation for the tower base,
what are called the tower anchors, the--I think here are
six of them.

What does thaé amount to? Some concrete?

At the moment, it amoﬁnts to concrete that at the
highest point projects three feet above grade leel.
And tﬁét structure itself is approximately two b7 EED

feet. And we have also constructed, which is ine:luded

in the permit, a ten by ten utility building. And th?t
is complete, except for wiring, and . _
Tell the Judge where . . . How big is this tract of land?

About three acres.

Tell the Judge where on that three acre tract of Land
It's put quite close to the entrance, but it mee!:® the
zoning specifications.

How far is it from the property line?

e e ettt

oy Servica
eour[ %pﬂr/m'f .

B2 GRAMAM B~ ieeia 33801
Hanmisansunrm, /79




10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.

24.

1t was after we filed this suit, and you had notice of

. And the building permit that you were issued--what did

DIRECT - ROGERS [Tr.1 ;1]
More than‘fiVe feet.
More than five feet--but not hardly an.inch more, is it?
It was put that close in order to be able to reach it in
emergencies, in times of bad weather.
When did you build this utility building--this metal
building? .

I believe it wasbin July. I don't have the

this situation before the Court, wasn't it?

That is correct.

you do with it?

Mr. Agnor, whé was subcontréctor of the tower con-
struction--Mr. Agnor is, himself, a contractor, as 1is
known in this community—-subcontracted the initial work;
and he hasbthe building permit in his possession,'

And have .

And he has had all along, since it was issued.

Have you been abiding by the Building Code as you went
along here,er. Rogers?

T assume that the people who perform the actual con-
struction did so.

Well, you signed up on the building permit to comply with

the Building Code, didn't you?

Court ?eporh’nq Service

32 GRAMAM STREET
HARRIBSGNEBURO, VIRGINIA 223807
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14,

15,
16.
17.
18.
19.
20.
21.
22,
23.

24,

DIRECT - ROGERS (Tr 16.

> o » o » o 7

o

that it is available to the public for inspection, so

I'm aware of that.
. You're sure the contractor did?
I think he should speak for himself. I did not witness

I personally did not post it.

I did.
And were you aware that the Building Code requires you to

post a copy of the permit on the construction site, so
they know what you're doing?

Did you post it?

I didn't. But I'm quite sure the contractor did.

Well, I think he'll speak for himself when he gets here.

Where was it posted?

it.

Well, you didn't post it, and you didn't séeAit posted?

When did you notify the Building Inspector that you were
going to start work outlthere, in accordance with the
Building Code, which says you shall give the Building
Inspector twentydfouf hours' notice of starting con-
strUctiQnZ

I'm sofry—-I don't recpllect that.

Wéll, you certainly donftvrepresent to the Court that
you notified the Building Inspector before you started

construction, did you? You called him up when you got

Court szporlmq’ Service
32 GRAHAM STREET
HARRISONBURD, VIRGINIA 22801
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11.
12.
13.
14,
15.
16.
17.
18.
19.
20.
21.
22.
23.
2,

> o > O

I talked to somebody in the County government before

. Well, did you notify him the day that you were going to °

You notified Mr. Austin?

I talked with Mr. Austin. And at the time I also asked

DIRECT - ROGERS | [Tr.q5 1

throdgh with that building,_and said, "I'm through with

it," didn't you?
starting'the operation on the building. -

start'cbnstruction? Twenfy-four hours in advance?

I'm quite sureAI notified the . . . Yes, I recall now.
Mr. Miller was out on an insﬁection. I called the office.
And in his absence, I tbld Mr. Austin that we had
decided to go ahead fortﬁWith with the construction of

the utility building. And I

In the absence of Mr. Miller.

You talked with Mr. Austin? .

him what the Codevrequired in distance from the prqﬁerty
line. And that's when ﬁe read to me from the Code about
the five feet.

So you went ahead and stafted to construct, after this
suit was started, apparatus for radio broadcasting; is
that correct? Buildings and structures that would be
used to do that--is that correct?

Well, as you know, we had actually started egrlier, but

that particular building was started after the suit was

Court Reporting Service

32 GRAHAM STREET
HARRISONBURD, VIRGINIA 22807
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11.
12.
13.
14.
15,
16.
17.
18.
19.
20.

21,

22.
23.
24.

B vl ————————————

DIRECT - ROGERS - - [Tr. 16.

. That was test borings, wasn't it?

‘No, it wasn't. It was much more than that. That was jﬁs

filed.

When did the FCC iésue you a cénstruction permit?
September'thirtieﬁh; 1976.

Well, ndw, Mr. Rogers, you have just told-the:Couft that
you‘got your construction_éuthorization from thg:FCC

on Septémber thirtieth; and you had'previously‘éaid.that
you had startedlbuilding much pribr to that. ‘Aren't the
two a little inconsistent? 3 i |

No, not at all.

Why ﬁot?

The FCC perﬁit is for the-fﬁhe major cénstruction .
specifically, ﬁhe antenna,itself. ’Minimél site work
related to constrﬁction, and constituting the start of
construction, doesn't require FCC permission.

Well,'aré yoﬁ saying for FCC purposes yoﬁ did staf; con-
struction, or you'didn't staft construction prior to
September thirtieth?

We started certain elements of the construction that were

for FCC purposes not pertinent on May fourteenth, 1976.

paft of what happened then.
What did you build then?

At that time, on May thirteenth, our-tower contractor,

" Court %porlbzq Service

32 GRAMAM STREET
HARRISONBURD, VIRGIMIA 23801
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14,
15.
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20.
21.
22,
23.
‘24.

'December, by Clark and Company.Surveyors, who were in

optional. They can be swung in a three hundred and sixty

_ DIRECT - ROGERS | . (Tr.7h

Mr. William Angle--and this was a Thursday--went out
there, in order to lay out the position for the anchors.

The tower base position had already been fixed, in

charge of the sufvey. The.position'of the tower base is
extremely sensitive, becaﬁsé when applying to- the |
Federal.Communications Commission, and to the Federal
Aviation Administration, you musf specify preciée |
coordinates, longitude an& 1atitﬁde. Tﬁe posiﬁion of

the anchors for the guy wires is, to a certain extent,

degree arc. They éppeér at a hundred and twenty dégreé
intervals. And they can be.changed to adjust for -
grognd.conditions.' The tower base itself is fixed. It
could not be changed without making a new application to
the Federal Comﬁunications Commission. Therefore, Mr.
Angle went out there on'May ﬁhirteenth. This is his
specialty, to position the anchors, and to see if he
wanted to exercise his options to swing them in this arec,
in case he found difficult ground conditions. So, to
that éxtent, some testing 6f the ground was done on the
thirteenth.

On the fourteenth, he was . . . By the fourteenth,

he was satisfied. As a matter of fact, he was satisfied,

Court Reporting Service
32 GRarAM STREET
HARRISONBURO, VIROINIA 33807

-

33



10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

20.

< 21.

22.

23.
24,

DIRECT - ROGERS T 18.

as I understand it, by the morning of thé thirteenth.
And Mr. Agnof, the‘subcontractor, had sent for a backhoe
operator. But the backhoe was having mechénical diffi-
culties and didn't arrive until the fourteenth.

At that timé,‘the backhoe'substantially completed
the excavation for the towef base, and alsb ¢ompléted the
excavations for the anchors:. And they were ready then
to pour concrete the.next day, the fifteenth. However,
in the interim, Mr. Read, the Commonwealth's Attérney,
the evening of tﬁe fourteenth, had ésked us--through

calling me at my home--to cease construction operations

at the site forthwith. So, for that reason, the concrete

was not poured the next day-as was scheduled.
All right, sir. Are you familiar with the letter dated

July thirteenth, wherein YOur counsel wrote the Court

stating that you had no immediate plans to construct the

tower at this site?

May I see it? I am familiar with it, but I'd better
refresh my memory. |

I refer you to the last paragrabh.

Yes. As you can see, I received a copy of it.

And it states in there that you had no immediate plans
to construct a tower,.doesn't it?

That's what it states.

Court fkqwrlbzq Service

32 GRANMAM STREET
HARRISONSUROD, VIRGINIA 22801
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12.
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14.
15.
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17.
18.
19.
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21.

22,

23.
24,

DIRECT - ROGERS | [Tr. 1;

‘radio broadcasting, very possibly didn't express himself

I knew, and which was still the case even in early

Well, is it . . . was that true, or not true?
It was true, and still is true. But I think that Mr.

Franklin, who is a professional in law and a layman in
as he might haVe on hindsight. Whét he knew, and which

Oétéber, is that we were not going to put up any steel
at that time. That's Whatvhe was thinking about, the
tower. And\there was no.connotaﬁion that we'were éontem-
plating chéngiﬁg the site, or moving it elsewhere
immediately, tﬁat'at that stage of the géme we had no
immediate ﬁlans to erect the steél for a tower. That
was true then;.it is true néw;vand it was true the first
week of October,>a1thoﬁgh if Qe were free from restraint,
we would now put up the-steel. In early October, at

the time you asked for your temporary injundtion, there
was no steel at that site--the reason being that the
foundation must harden a considerable 1ength of time,

a couple of weeks at least, before it would be prudent to
put:two hundred feet of steel on it.

Mr. Rbgers, I want to take you back to about September
twénty—second(or so of 1974, and especially to refer you
to a Rockbridge Cpunty News-Gazette article that

appeared in the newspaper on September twenty-fifth, 1974

eaurf fkepar[bzq Service

32 GRAMAM STREET
HARRISQONBURO, VIRGINIA 22801
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22,
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DIRECT - ROGERS - [Tr. 20
purporting to quote you in regard tovyour undefstanding
of what you and any otﬁef radio people could do in |
Rockbridge County; under the Zoning Ordinanée. And I
just want to ask you whether theée comments in the news-
paper attributed fo you are cérrect or incorrect. And
I read, sir, refefring to‘ybu, addreésing the Rockbridge

County Board of Supervisors: '"'Communication authorities,

'including the FCC, do not consider broadcast stations

to be public utilities, and they are not regulated by
the Virginia State Corporaﬁidn'Commission, which has
jurisdiction over bona fide utilities," Rogers said."
Going on with what you said: ''Zoning authorities,"
he élaimed, 'know of no other community which permiﬁs

radio broadcast towers in their residential zones, as a

‘matter. of right without at least a special use permit,

' he said, 'such

requiring a public hearing. As a rule,
towers ére restricted té industrial, commercial, and
rural zones, and even there a conditional use permit is
usually required. Radio station installations of four
or more towers each three hundred to four hundred feet
high are not uncommon,' Rogers points out. 'Some‘TV

transmission towers go up a hundred feet or more. Tall

towers are painted bright orange and white, and must

"carry . . . '"" and so forth. And . . . well

Court szorlinq Service
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~appear before the County Board of Superviéors. I have

“until this year. And this was merely'an interview based

. interest in it was opposite at that time.

DIRECT - ROGERS ' [Tr.21 ]
May I see that? |
Yeé, sir. And you will hétice the date of it, sir.
Yes,  Well, the headline, of course--and it's from your
very éxcellent News-Gazette--says: "Radio towers may
rise without hearing." And that's.the chief import of
the article. And .
You appearéd before the County Béard of Supervisors and .
MR..FRANKLIN: Your Honor please, I think hé's got
| the right to réspond to Mr. Robey's
raﬁher lengthy question.
COURT: You're right.

Mr. Robey, I regret that you are incorrect. I did not
never appeared before the County Board of Supervisors

on a press release, with a reporter from the News-
Gazette, who called me by telephone. And the information
in'it, Mr. Robey,_if I may refresh your memory, was

based on a memorandum you wrote to ﬁe, when you were our

counsel at that time, and gave us advice because our

Subsequently, Mr. Robey, you changed your mind and
advised us that we had no case and that the law supported

the applicant--there was another applicant--and that the
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‘giving us a case from the State of Washington; and YOu

- who, at that time, was Tom Dixon, and asked him if he

DIRECT - ROGERS [Tr. 5, |
County had the right to issue the permit. At least, that

was the substance of a letter that you wrote to us,

orally advised me not to pursue the matter. .
Our Company made no protest, or ény form of objection
to the Rockbridgé County Board of Supervisors at that

time. And indeed, I consulted the Chairman of the Board,

supported the'County's’position on the permission for
broadcast tﬁwers; and he said that he did and as far as
he»knew, so did the othér members 6f the Boafd.at that
time. | |

All right, sir.' if I understand you, you are saying
that you did méke a staﬁement, althoﬁgh it was not before
the Board of Supefvisors, that radio stations were not -a
public utiliﬁy? | |

I did so at that time on your adviée, which you later
changed; and I myself, of course, am‘a layman. I'm not
a lawyer. 1I'm not an authority on public utilities, or
zoning laws.

We11,>you referred in here to the fact that radio towers
are nof permitted in a residentiai area.

Based on a memorandum you wrote me about ﬁhat time.

Yes, sir. And that continues to be the situation, doesn'
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it?

. . No. You changed your mind latef, and advised me othér—
wise. |
Are you saying that you are willing to discuss the matter
vthat you discussed with me when you wére trying to defeat
another radio station from coming into Rockbridge.County?
1 think maybe you ought to consult withlyour counsel,

first, sir, as to whether or not

MR. POFF:

COURT:

DIRECT - ROGERS [Tr.23.]

to get into the specifics of the -

)

Your Honor please, that doesn't
seem necessary. I think that line

of questioning is certainly improper);

conversation between coﬁnsel and a
client.certainly seems to me.involves
tﬁe attorney-client privilege, and
would not contribute anything rele-
vant to this discussion.

Well, normally, that would be true,
Mr. Poff; but Mr. Rogers himself has
voluntarily testified as to the
conversation he had with Mr. Robey,
and the advice given by Mr. Robey to
Mr. Rogers; and I believe in that

instance, it gives Mr. Robey an
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Ryl

MR. POFF:
MR. ROBEY:
MR. POFF:
MR. ROBEY:
MR. POFF:

DIRECT - ROGERS v‘”v [Tr .24,
opportunity toiexplain, or to bring
such evidence out. It was Mr. |
Rogers who volﬁnteered that Mr. Robey
ha& advised him;one way, and .

I would suggeéf to the Court that
Mr. kobey isxﬁreading on rather
dangerous gfound here, because
- when he gets iﬁvoived in cross-
bexamining the witnéss on conversations
that he had with the witneés, who
.was then his cliént, he himself is
very likely to bé.put onvthat stand
as a witness,'and .
I don't want to do that,iand
. disqualify himself as counsel.
. I agree. And.that's the reason . -
I said it was a matter'of;-well, if
they don't waive it, then fine. *I
certainly don't waﬁt to pursue it.
But I didn't bring it up. He
brought it up, and .
While.it might be very interesting
to go into thé details onthéir

relationship
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DIRECT - ROGERS [Tr.25 ]

MR. ROBEY:
MR. POFF:
MR. ROBEY:
COURT:

MR. ROBEY:
COURT :

So if you would just answer my question.directly_éé to
what I am asking you, Mr. Rogers, you dé concede that you
made these statements? |

That's a paraphrase of the étatements I made about that

time, before I was fully informed.

All right.
MR. ROBEY:
MR. POFF:

It woﬁid be.
I would suggéét it is not going

to contribute anything more than

volume to the record of this case.

I'd welcome if, but it'é not a

mattér of fﬁat. I think it's a

matter bfk.A. . all he's got to do

is say, "I don't ﬁant you fo gO»into'

it," and I think that's where I

would étop it.

All righé.

I just want to ask him .

So we can leave the Court's fuling.

All right, gentlemen.

We would introduce that into the
evidence.
Well, Your Honor please, the

allegedly relevant part of this is
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already in the evidence, and I don't

know that this adds ox detracts from
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that. Personally, if Mr. Robey

wants it in, I don't object to it.

- COURT: CAll right. This newspaper publicati

is admitted‘into the evidence, and
'is identified as Petitioners’
Exhibit Number Two.
Mr. Rogers, you own a station over in Waynesboro; is
that correct?
That 1is cor:eﬁt; It's licensed to Wayﬁésboro; it's
bhysical locétion is in Augusta County.
And the tower that you have over there is so éituatedb

with the present radio tower of WREL that the FCC won't

approve you; they would approve somebody else, but they

 won't approve you using that tower out there--is that

correct, sir?

I don't kﬁow what they'd do about somebody else. Our
own position is in the record; it was put there on
October seventh. The FCC requires us to move. So doe?
our contract wifh WREL require us to move. So as I see
it-theré is nothing else in front of us.

So is it correct that .

MR. FRANKLIN: Your Honor please, I would object td
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MR. ROBEY:

COURT:

_DIRECT - ROGERS [Tr;ﬁ?

‘we said in the opening as_to the-

" if Your Honor pleaée. But until he

‘has been an arbitrary and capricious

this line of questioning going any
further--unless the Court takes the

position that we're wrong in what

posture that this case is in, we

don't reach this line of questioning.

Mr. Robéy is--I think his questions
are propef'insofar'as they deal with
the bﬁilding permit'and insofar as
they deal with ﬁhe start of con-

struction, and this type of thing,
produces evidence to show that there

decision, then we doﬁ't even reach
this line of questioning.

I agree.

Well, just a moﬁent. To avoid any
confusion in the record, in reading
the respbnsive ﬁleadings to the
petition, it is my interpretation of
the pleadings that.theée gentlemen,
in defense, were}offering, in

support of your defense, Section
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DIRECT - ROGERS | [Tr.og ]

—

MR. FRANKLIN:

' Ordinance, by suit filed within

" construction, by a person who had
no actual knowledge of the issuance

of the permit, the Court may hear

15.1-496.3, which provides, among

other things, for a city to prevent
construction of buildings in viola-
tion of the Zoning Ordinance, where
a building permit has been issued

and the construction of the building
fof which.such permit was issued
is éubsequently sought to be pre-
vented, restrained, correéted, or

abated as a violation of the Zoning

fifteen days after the start of

and determine the issues raised in
litigation, even though no appeal
was taken from the deciéion of the
administrative officer to the Board
of Zoning Appeals.

That is my understanding from
your responsive pleadings, gentle—-
men, thét .

If I might--if Your Honor would
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DIRECT - ROGERS [Tr.29.

COURT:

MR. FRANKLIN:

indulge me just for a moment.

~at this juncture, has overruled.

Yes, sir.
If the Court please, our responsive
pleadings dealt with that in the

motion to dismiss, which the Court,

And we go on to further answer,
séying, in Paragiabh Three of our
Answer, that we_ﬁave a valid buildin
permit, if Your Honor please. I
think we're . . . I wish we were
back, if Your Honor please, into our
motion to dismiss; but I think at
this juncture, from what was said
at the opening ﬁoday, we're past
that and into reélly the crux of the
case, which we believe is whether
or not there is a valid building
permit. And if there is, in fact,
a building pérmit that was issued in
December, then it must be cléarly
shown that there was action in an
arbitrary and capricious manner, oOr

that it's plainly wrong--or we don'y

124
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-

DIRECT - ROGERS [Tr. 30.|]

Q.

MR. ROBEY:

COURT:

MR. FRANKLIN:

COURT:

MR. FRANKLIN:

COURT :

Just these last two or three questions, Mr. Rogers. This

reach the questions that Mr. Robey
touches on. |

I withdraw the question, sir. It's
getting over into the area of why
he's got to go to another place,
and ﬁhy‘he's insisting on that
Well, gentlemen, let it be under-
stood that when I make these observa
tions in the record, it's purely

to remove any possible misunder-
standing that I may have as to the
respective positions taken by the
parties.

I understand that, Judge.

I have no feeling in this matter at
all; I am sitting here, and I will
try the case according to the evi-
dence and the law.

I understand that, Judge. I wasn't-
I hope Your Honof didn't glean the
impression that I was implying othen
wise.

No. No. All right.
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DIRECT - ROGERS [Tr. 371

. And the site is what altitude above sea level?

. It's in my papers, but I . . . suspect it's somewhere

- About two hundred, maybe more.

tower, you say, is two hundred feet high; is that right?

That's right.

between twelve hundred and fourteen hundred feet.
Does your investigation reveal that that's one of the
highest areas around here, outside of the mountain
ranges?

It's among the generally higher éreas; yes, sir.
All.right. It will be located how ﬁany feet from the
closest home? | )

And yoﬁ talked in terms of it-being necessary to put
up guy wires, or cables, to keep it standing?

To support the tower. That's conventional, and .

And how many of thdse<d6 you have to run?

As I understand it--now, you kndw, you're asking me
things that I'm not completely prepared on, because I
have the documentation elsewhere--but the conventional
situation, for that height tower, would show six ér nipe
guy wires, but only on three radii, if you follow me.
Six to nine guy wires, you say?

Yes.

On three radii?
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DIRECT - ROGERS [Tr.32
They would be placed on three radii. And the closest

guy anchor, or the farthest guy anchor--which I think is

the thing you'd be most interested in . . . the farthest

one from the tower
Yes, sir.

. would be approximately seventy percent of the
towéf hgight, which, in this case . . . well, you do the
arithmetic. I'm not too good at that. A hundred and

forty feet. That would be the

Going in all directions, I suppose?

Theré are three.

Completely surrouﬁding the tower?

But only on three radii. In other words, three sets--
in cher words, it's not going to be én entire ring.

i think the peéple of this community must bé fairly
familiar with this, beéause the present tower, up also
on a high elevation, has a similar arrangement. And
moré recently, the Columbia Gas tower, built in a resi-
dential area in 1967, has that same arrangement. Those
towers, incidentally, are about twice the height of the
one we propose.

You talk in terms of the Columbia Gas tower being built

in a residential area. You don't represent to the Court

that this Zoning Ordinance was in effect in 19677
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DIRECT - ROGERS [Tr. 33.

. No. We know perfectly well that the County was between

Tt was not

ordinances, at that time.

But that already had been designated.on paper as a
residéntial area. |

All right. So you say the wires will extend seventy per-
cent of the height of the tower?

The faréhest, for a guy anchor--and it operates at a
slant, going up to support the tower.v |

And you estimate two hundred feet from the homes around
there to the tower? |

Yes. It's estimated. I don't have the plat in front of
me. And I'm talking now of a residence itself, as I
estimateQ—nbt necessarily of a fence line.

And how far would you estimate that you chose, on this
three-acre tract out there—;hdw far did ybu build, or
choose to build, this utility building, aé you call iﬁ,
from Mr. Houff's house?

As I told you, it was constructed five or more feet from
the property line, and was put at that pbsition for
reaséns of access. Because occasionally, although there
will be no regular personnel at the site--there will be
no studios or offices there, and the étation will be

operated by remote control, as I would say most stations
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DIRECT - ROGERS | __—
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0 > 0

> o0 > 0O

O

" All right. Go ahead.

A thousand watts transmission what, goes in there?

. It's a steel case, about the size of a large refrigerator.

Some small interconnecting devices about the size of an

of this kind are in-the.United States--but there is a

weekly .inspection required; and there would be times
when it goes off the air, énd somebody's got to go out
there and fix it. |

Tell me what's housed in that building?

A thousand-watt transmitter.

A thousand-watt transmitter?

Yes. That's

That's somewhat less than the power emitted by an electrilc
toaster. |

A thousand waﬁts?

Yes, a thouéand watts.

of ﬁraﬁsmission? Well, go ahead.

We have a picture of it over there. Would you like to

have it?

And what do you call it?
An AM transmitter, with a rated power of a thousand
watts.

What else goes in there?

average stereo or television set. And, of course,

Court szorh’nq Service

32 GRAHAM STREET
HARRISONBURGA, VIRGINIA 22900

o0



10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21,
22.
23.

24,

 DIRECT - ROGERS __[Tr. 35,

~ten volt lines, similar to a residential line.

There will be a line, maybe a quarter of an inch thick,

- That could be buried, or else it would be on low supports

“Right. Well, why'd you put it up there on Mr. Houff's

T

electricity will go to it. Two hundred and twenty, one-

And then you go from the building, or utility building,

with a line to the tower, and up the tower?’
that will lead from the transmitter house to_the tower.

about three feet from the ground.

And how far will it be from.the tower to the transmitter
building?

About a hundred and sixty feét maybe, maybé a hundred and]
seventy.

And you are saying you chose to put this transmission
building,.or whatever it is, five feet from Mr. Houff's
property line, to save walking once a week a hundred and
fifty feet?

No, Mr. Robey. It would actually be more efficient for
us to put the transmitter house almost at the base of
the tower, because the shorter the line, the better off

we are.

line?
Well, we didn't put it on Mr. Houff's line. We put it

on the property that we are occupying. And we put it as
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DIRECT - ROGERS [Tr.36.1]

" |Cross Examination by Mr. Poff:

we put it there. Believe me, if we were in Florida or

. station, regulated by the State Corporation Commission?

close to the access road because it's been known to snow
in Rockbridge County, and at a time of deep snow, it
would be better to have that building for ready access

in case it needs service. And that was the sole reason

California, or Acapulco, we would put it withinvthree or
four feet of the towef. And if it feally made a differ-
ence to your clients' position, we'd consider méving it.
Mr. Rogers; is WANV, Inc., and WREL, Inc.--or whatever

the name of the Corporation is--in any way, as a radio

No, they are not.

That's all I have.

Q.

‘are you aware, sir, of why radio stations are not con-

Mr. Rogers, with regard to the last question of Mr. Robey

trolled by the State Cbrporation Commission,_but,’rather,
are controlled by the Federal Communications Commission?
Well, Ifm a layman, as you know; but having been in the
broadcast business a long time, I've picked up at least
what's called guardhouse law on the subject; and the
Federal Communications Act precludes other governments

from entering into the regulation of radio broadcasts and
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TV broadcasts.

Q. It's an instance, then, of Federal pre-emption of State

regulations?

A. Right. Right.

Q. Mr. Rogérs, you have been asked, sir, about the Building
pefmit, which, despite some of the questioning of Mr.
Robey, I think is the crucial issuevin this case. I will

~ask you; sir, if you remember~fand if you can't, Ifll
show yoﬁ docﬁmentation to refresh your memory--when you
made application for this particular building permit?

A. Yes, it's fixed in my mind. It was December the seven-

teenth, 1975.

Q. All right, sir.

MR. POFF:

COURT:
MR. ROBEY:

 COURT:

CROSS - ROGERS | [Tr. 37}]

May I ask,.Your Hondf please, that
this document be marked for identi-
fication. It is the letter of, I
think, December sixteenth, as oppose
to December seventeenth as stated
by the witness.

Is there any objection to it?

No, sir.

All right. The same is admitted int

the evidence, and identified as

d

o

Respondents' Exhibit Number One.

Court szorlinq Servi

32 GRAMAM STREET
HARRISONBURQO, VIROINI




10.
11.
12.
13.
14,

15,

l6.

17.

18.
19.

20.
21.
22,
23.
.24.

CROSS - ROGERS [Tr.  38.]

May I ask you, Mr. Rogers, just to identify this docu-
ment, if you will, sir, and tell us when it's‘dated and
what it is?
That's a true copy of the letter that accompanied the
application. That's dated,Decembér the sixteenth, but
it was actually filed on December seventeenth.
All right, sir. After the filing of Respondents' Exhibit
Number One, was a building permit issued?
Forthwith;
I show YOu,'sif, a docuﬁent that I will ask to be marked
Respondents' Exhibit Two for identificétion, and ask you
if you can identify what that.document is?
Thét is the bﬁilding permit I received on December seven-
teenth, 1975. At least, it'é a reproduction of‘if.
So a building permit, pursuanﬁ to your application, was
then issued on December seventeenth, 19757 |
That's correct.

MR. POFF: I would ask that this document Be

received as Respondents’ Exhibit

- Number Two.
COURT: Any objection, Mr. Robey?
' MR. ROBEY: No, sir.

COURT: The same is admitted into the evi-

dence and identified as Respondents'
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)

‘antenna structure part of it, and the transmitter?

CROSS - ROGERS [Tr. 39,
Exhibit Number Two.

Without ésking you to read Respondents' Exhibit Number
One, sir, was that application for'a permit to build the
structure that is at issue in this case--the radio
antenna and transmitter?
Yes. The two were coupled. It is an official reflection
of what's in that letter.
The letﬁer‘of December sixteenth'outlines and deScribes
the construction that you planned-to make, or build, out
there? |
Right. Right.
Now, there has been reference to what that'construction
consists of, and am I correct in interpreting what you

say that there are basically two elements of it--the

The little house for the transmitter, yes. Those are
the two basic elements. And as Mr.‘Robey has mentioned,
there will be a connecting wire, which, incidentally,
will not be carrying any electric AC on it, because we
went to considerable expense later in the proceedings

in front of the FCC and the FAA, in order to get exempt
from painting the tower or lighting it. So for that
reason, we will not have to carry any normal electric

current out to the tower.
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CROSS - ROGERS __[Tr.40.
To break this construction into its constituent elements,
and talk about the transmitter for a moment--I show you,
sir, é document that I will ask to be marked.as
Respondents' Exhibit Three for identifiéation, énd ask
you if you can identify that?
Yes. That's a picture of a typical thousand-watt
AM trangmitter of the type that we are proposing at this:
location. |

And what's the size of that transmitter?

. Well, you have that on another page, so if you'll give

it to me, I'll try to give it_precisely. I know it's -
six feet tall. As I said, it's approximately the size
of a large refrigerator or home freezer. The actual
dimensions are seventy—two_high, thirty-one inches wide,
and thirty-one inches deep.

Thét was seventy-two inches high?

Yes, six feet high. And less than three feet wide, and
less than three feet deep.

Now, is there any reason that you know about, sir, why
this kind of transmitter couldn't, for example, bé
instailed in a private home--Mr. Houff's home, or any-
body else's home?

Well, theré's no practical reason; I don't know what the

regulations are. But it would not create any electrical
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CROSS" - ROGERS  [Tr. 41,

‘they both transmit and receive in equipment not much

or other probiems in somebody's home. And, as you know,

CB and ham radios are regularly installed in homes; ana

different from this;
All right, sir.

MR; POFF: Your Hoﬁor please, this 1is
Respondents' Exhibit Number Three,
consisting Qf two pages; and after
Mr. Robey hés an opportunity to
examine it--he maj or may not have
seen that before--I will move its
feceipt into the evidence.

Let me clarify that that is not précisely the transmitter
ﬁhat we are necessarily going to put’thefe, but they all
run to type. It will be . .- its outer characteristics
wiil be no differeht, and its electrical characteristics:
will be no different.
Will there be any difference in the wattage?
Oh, no. No. The wattage is controlled by the permit.
The permit is for a thousand-watt station.
COURT: Any objection, Mr. Robey?

| MR. ROBEY: No, sir. |

There has been already in évidence now, sir, the fact

that you made an application for a permit, and that you
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CROSS - ROGERS [Tr.,, ]

-as a practical matter it didn't begin until May four-

received the permit on December seventeen, 1975. When did

construction begin, sir?

Construction was ordered to begin on May thirteenth, but

teenth, because, as I explained in direct with Mr. Robey,

the backhoe was late in getting on the site.

All right. So construction began on May fourteenth, 1976,

and if I understood your direct testimony corfectly,
whénAybu were being questioned by Mr. Robey, the con-
struction continued that day and was terminated as a
result of a call which you had from the Cormonwealth's
Attorney on the night of the fourteenth?

That is correct. And the‘tpwer contractor himself, for
that reasén, returned to hié base in Norﬁh Cgrolina, and
was unavailaﬁle to start agéip after Mr. Read reconsiderel
and said it ﬁas all right to go ahead.

All right, sir. ©Now, one final point, sir--you were
asked about--and it was introduced into evidence--a news-
paper article in which you were quoted somewhat extensive
about construction of a tower, of a radio antenna and
transhitter, here in Rockbridge County. And I take it
thét ﬁhat was the time when you had an inferest‘adverse
to that which you have at the present time?

Well, actually, it was only moderately adverse. We, at

»

ly
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CROSS - ROGERS , _ [Tr. 43.]

~settled on the transmitter site inside the City of

the same time, were applying against a rival applicant

to put up a radio station to serve Buena Vista. We had

Buena Vista. As a matter of fact, Mr. Robey very skill-
fully representgd the City of Buena Vista in those ﬁego—
tiations.

And because the sité we had éhosen in the City of

Buena Vista is in a flood plane, which was reconfirmed

in yesterday's newspaper, we didn't think it was practical

to have studios or offiées, at least, permanentiy in
that location. And since this matter had surfaced--
you See; it was'presented‘by the rival applicant to the
Federal Communications Commission, as if he could have
tower transmitting ability and studio office capability
at the one site in the residential zone. And that
puzzled us. So that}sAhow we got into that situation;
and that's when we were advised correctly‘that you cannot
have studios and office operations in a residential
zone under the Code. And, of course, we're not going to
do that at tHe present site.

But that was the only situatioﬁ. We were not trying
to disqualify the other applicant from having a tower.
And we never entered it on that basis.

And as 1 understand it, sir, the comments or whatever

,
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CROSS - ROGERS : [Tr. 44,

legal effect, if any, that they had, were made on the
advice that you had received from counsel?
Yes. And he, at that time, of course, said that in the

- early stages, that his opinion was that even the tower

couldn't go there.

And you are referring to Mr. Robey, I take it?

Right.

I believe there came

you alluded to this in your earlier evidence--when Mr.

Robey wrote to you and had a change of heart in this

matter?
Well, the thing that

MR. ROBEY:

COURT:

MR. POFF:

COURT:

‘'me to death. Just go right on.

a time, did it not, sir--and I think

Well, Judge, if he wants to go into
it, now, I want to go into‘it. I

absolutely want to. It just tickles

Well, Mr. Pdff, I believe you had
objected to Mr. Robey's line of
questioning, and

I objected to Mr. Robey's line of
questioning, sir, insofar as it went
into the details of the cénversation
that they had.

Well, what you're doing now, though,
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CROSS - ROGERS [Tr. 45

MR. POFF:
COURT:
MR. POFF;:

" MR. ROBEY:
MR. POFF:

I believe, is.. .. maybé it's in-
directly, but you're doing something
which I would rule to be objection-
able. And it places Mr. Robey in a
?ositioﬁ where he can't defend him--
self unless he resigns from the
case.

I understand that.

'And I would suggest, since Mr. Robey]
stated in the record that he was
withdrawing anything further with
regard to his.relationship, the
attorney-client--that was in respons
‘to your objection . . .I would
suggest that you not pursue that,
sir. |

All right, sir. Perhaps Mr. Robey
would stiuplate that he wrote tgis
particular letter to Mr. Rogers on
or about the date of . . . Well,
what is the date of that, Mr. Robey?
,It was prior to the date of the
newspaper article.

All right, sir.
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CROSS - ROGERS L [Tr. 46.0
. if 2 | MR. ROBEY: '. But. this is a 1etter;'Judge,vthat
,2;  I . Jjust says——ét the end, it says, he
3. o T ought.tovgo consult with his lawyers
4. : . ~ in régara to this.A But if yoﬁ'rev
5} o - ' | going to get into that, then I
6. | - - ' think you've gotAto get into-it ail.
7. ‘ '  | If he claims that I was his attorneyl,
8. . which it says in here he ougﬁt to
9. . L g0 bonsult with his lawyer--but it'sl
10. | _ ' justvtrying'to ﬁohkey me around, is
11. N what it amounts to. And I object
12. | o . to it, unless we go into the whole
13, | " thing.
14, - COURT: I don't think it should be brought
15. 1 in. |
16. MR. POFF: I'm certainly not tfying to‘monkey
17. him around, as Mr. Robey said; I
18. _ think he opened this line of ques-
19. ’ tioning himself, and I believe Mr.
20. Rogers has testified in the recorq
21. | . that .
22. | COURT: Well, my*ruling would close the
23. door on it. All right.
24 . MR. POFF: Your Honor, we would, of course, like
Court Reporting Service
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CROSS - ROGERS [Tr.47.

-{Cross Examiﬁation by Mr. Read:

to reserve the right to recall Mr.
Rogers, if necessary, as part of
our case, when we get to that .

COURT: “Yes, sir; that's understandable.

MR. POFF: That's all.
COURT: All right. Mr. Read?

Q.

of Virginia, requesting guidance and an opinion from that

With refereﬁce just to your line of teétimony that I
called you and advised you to étop construction back on
May fourteenth of '76;#just so.thatlthe record is clear
and the Court is advised, I think that 1'd like to ask
you, were you not aware, at that time, that my office

had submitted a memorandum of law to the Attorney General

office as to the status of the building permit which had
been issued to WANV?

Yes, Mr. Read, I was aware of it. And I was aware .
Also, weré you aware of the fact that your attorney
consented, as did you, to holding in abeyance any actiy—
.ity with reference to construction on that site until an
opinion had been issued by the Attorney Generai?

If my attorney had that conversation with you, he did

not report it to me. And he'll just have to . . . if he'
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CROSS - ROGERS [Ty 48. ]
" allowed to speak for himself . . . There was no report
to me that we were inhibited in any way while this matter

was pending in your office.

All right.

MR. READ:

MR. FRANKLIN:

MR. READ:

Let me see if Mr. Franklin, then,
will stipulate that.

Your Honor, I don't recall it. I
don't know, Mr. Read--I'm not
accusing Mr. Read of anything. If

he's got a letter from me, or if

he's got anything . . . I don't see

i
the relevance of it, you know.

|
I‘just don't want the record, as |
iﬁ stands right now, to suggest that
the Commonwealth's Attorney, or my
office, preciuded construction.

There was an agreement between Mr.

Franklin and myself that while my

request to the Attorney General,
which is dated April ninth, 1976,‘
and which was offered to the Court
at the preliminary motion for the
temporary restraining order--that

this memorandum had been sent to the]
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CROSS - ROGERS [Tr. 49]

And you were aware of the fact, Mr. Rogers, of this
letter fo the Attorney General? |

Mr. Read, as I earlier answered, I was aware of the
létter to the Attorney Géneral. I had no personal
discussions with you about ceasing operations; and I had
no communication from my counsel about ceasing operations
until you called on May fourteenth and requested that

the operations be ceased.

MR. READ:

Attorney General with a request for

guidance on how to interpret this
section of the Zoning Ordinance and
whether the permit should be revoked
and that that was the reason that
Mr. Franklin and myself and Mr. Roge
agreed to ﬁold off any construction
until we got some sort of a ruling
from the‘Attorney.General‘s off}ce.
And if there cannbt be a stipulation

as to that fact, then I would just

like for the record to so show.

Your Honor, I would like to ask that
as Rockbridge County Exhibit Number
One my letter of April ninth, 1976,

and the attached memorandum of law,
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CROSS - ROGERS [Tr. 50|

MR. POFF:

MR. READ:

County Exhibit Number One.

which is three pages--1 believe of

which you already have a.copy in yougr

file--to be marked as Rockbridge

Your Honor please, as far as the
fgct that Mr. Read made a request

of the Attorney General's §ffice for
an opinion, we will stipulate the

fact that such a request was made.

1 But I think that as far as the opinion

itself is concerned, I am aware that
it has apparently been thrown into

the Court's file and maybe presented

to the Court, and maybe read to the |

Court--but I don't think Mr. Read's
memorandum of law is properly a part
of the recofd in this case. The
fact that he made a request for an
opinion is perhaps relevant, but
Your Honor, I'm just concerned--1
doﬁ't want any implication by WANV,
or anyone else, that this halting
of construction was by any other

means other than by mutual agreement
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CROSS - ROGERS [Tt 511

COURT:

A. That is correct, Your Honor; yes, sir. That's the

fact.

MR. READ:

COURT:

MR. READ:

COURT:

T

until there was a decision by the
Attorney General. 1T don't want it

to be interpreted any other way.

That's my only concern.

Well, I believe that Mr. Rogers
has testified that pursuant to a
call from Mr. Read, the_Commonweélth's
Attorney, the construction was

stopped.

Well, I just wanfed tolset forth
the reason for that; and apparently
he did not give the feason as being
that it was the basis for this
opinion from the Attornevaenefal.
Ali right.

Those are the only questions I have.
So if we could have that marked as
an exhibit .

Well, there's an objection to it,
and . . . In this record-—I‘took
this file home last night and reviewed

it--I found that the memorandum .
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CROSS - ROGERS ' [Tr. sj

MR. READ
COURT:
MR. READ:

Is it referred to as a memorandum
of law? .

Yes, sir, Your Honor. 1It's three
pages long, and'it was attached to
a letter dated April ninth, 1976,
fromlmfself to Andrew Miller; the
Attorﬁey General. |

It certainly would not, at this
stage of the proceediﬁg, have any--.
sérve any useful purpose. That is,
the Cpurt . . . you would be given
an opportunity to express your
views with regard to the facts as
established, aﬁd aléé your opinion
of the law whiéh is applicable to
such facts. But I don't Eelieve
thét this memorandum of law would
be considered at this time as an
exhibit.

I didn't mean to offer it for that
purpose. I didn't mean to offer

it for that purpose at all. I think
that Mr. Poff and Mr. Robey and Mr.

Franklin know that. - I'm only
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CROSS - ROGERS [Tr.53

-COURT:

MR. READ:

COURT:

MR. READ:

COURT:

offering it because I don't want
anything in this record that would
suggest that Rockbridge County was
the cause of the halting of this
construction. It was in an effort
to get'an opinion from the Attorney
General. It doesn't make any
differeﬁce_what is in the opinion
with'refereﬁce to my legal aﬁaiysis;
that;é within the purview of the

Court; and that's why we have asked

for the guidance of the Court. And |.

Well, my interpretation .

I want that to show ih the

record.

My‘intérpretation of what you're
saying, Mr. Read, is that you did "
this of your own volition, to seek
whatever advice or opinion that the
bAttorney General's office might
offer.

Yes,sir. -

And it was not at the direction of

the governing body that you called
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MR. READ:
COURT:
MR. POFF:

_CROSS - ROGERS [Tr. 54

conversation with Mr. Read is con-

and asked that thié construction
cease.

That's correct. -

Can't that be stipulated in the
record?

The extent of our stipulation

is that Mr. Read requested an opinion

from the Attorney'General's office.
His mbtivation for doing so, though-
he can testify to it if he 1ikes;

and I suppose he has already stated

in the record, but I don't think

that's testimdny. I think Mr. Rogerxs

will testify that as far as his

cerned,'he was told. to halt thev
coﬁstruction forthwith--with no
reference to any Attorney General's
opinion. -Now, whatever discussions
Mr. Read may have had with othersf
or whatever his motivation may have
been, that's something else. But
that wasn't . . . I think the state-

ment of Mr. Read is somewhat
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CROSS - ROGERS : [TrD5.

MR. FRANKLIN:

COURT:

MR. FRANKLIN:

~ COURT:

MR. READ:

 time. "But, again, I

misleading as far as Mr. Rogers's
perspective in this case. Because
it was not explained to Mr. Rogers
in the fashion that Mr. Read has
just offered it.

Aren't we really dealing, Your Honod
pieasét with the fact that con-
struction was stopped on the four-
teenth pursﬁant to his cali, for
whatever réason?.

Well, this may bé the foundaﬁion
of some future‘action, maybef
That's why .

Then it would be admissible at that

I'm going to sﬁstain the objection
to the filing of this at this time;
but, Mr. Read, jﬁst hoid’this matten
iﬁ abeyance for the time being.

All right; let's proceed,bgentle
men. Is there anything further of
Mr. Rogers?

No. I don't really think that that]

a significant point; I just wanted
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CROSS - ROGERS _ [Tr._ 55 ]

- COURT:

MR. READ:

MR. FRANKLIN:

COURT:

MR. FRANKLIN:

COURT:

MR. FRANKLIN:

COURT:

MR. ROBEY:

%

Just so it's clear, I think Mr.

~ You have that right. y~7y_

the record to reflect it.
All right.

I have no other questions.

Poff did note that we, of course,
wdqid.resérve the right to recall
Mr. Rogers.

Well, Mr. Rpgeré was called as an
adverse witness by the Petitioners;
you didn't even have to examine him
at this stagé; |

I understand that; yes, sir. 7

Yes, sir.

Anything furthe;

* %
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 DIRECT - SISLER [Trgs |

Diréct EXamination by Mr. Robey:

- WITNESS - ERIC LEE SISLER

Q.

ol o)

State your name for the record, please, sir?

Eric Lee'Sislér; | |

And.your occupation?

I am an attorney.

And is it cofrect that you were Commonwealth;s Attorney
for the County of Rockbridge on December seventeenth of .
19757

That is correct.

And, Mr. Sisler, are you generally fémiliar with the

building permit that was issued to WANV in December of

1975, by Mr. Miller, and of the intentions of Mr. Rogers,

as stated on the stand here this morning, to construct
altréﬁsmitter buildiﬁg-aﬁd put a traﬁsmitter and so forth
in a residential area of Rockbridge Couﬁgy? Are you
generally familiar with that situation?

Mr. Robey, the first time I saw the permit--the one I

think you have in your hand there, or close to it--was

maybe sometime in February of 1976.

Tell me this, then: Were you consulted with by Mr. Milldr

in regard to the issuance of this WANV permit? -
No, sir.

What was your answer?
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- DIRECT - SISLER [Te. . 86.1]

. No, sir. I did not. I had, on previous occasions--or on

elected not to pufsue his remedy. I heard nothing further

of office. In other words, I had not been consulted on

prior to Christmas, I did have a request from Mr. Read's

- office, or somebody who was working for Mr. Read .

No, sir.
So you did not give . . . .Is it correct, sir, you did not
give advice to Mr. Miller that this permit would be

properly issued?

a preyibus occasion, I beiieve, in '74, had correspondence
with Mr. Austin concerning another request for a building
permit, by a gentleman by the name of Mr. Peyton. Also, [T
in '74--1 believe it was in '74, sometime prior to this--
also had correspondence with Mr. Rogers concerning Mr.
Peyton's request. I believe it's alleged in the plead-
ings that I did, of courée, render an opinion in '74, to
Mr.-Peytén. That opinion was rendered to Mr. Austin. For

some reason--I don't know why--Mr. Peyton apparently
about a radio tower until, T guess, I was, you know, out
this; I had not issued any opinions on this.

Sometime after . . . late December, I believe it was--

and I'm not exactly sure, but I believe it was sometime

It may have been shortly after the first of the year; I'nm

not sure . . . but requesting a copy of my opinion that I
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ARSI

=

DIRECT - SISLER [Tr. g7.

think Mr. Miller was obviouslyvrelying upoh»a previous

had rendered Mr. Peyton some several years pfior. I don'ic
know who the fellow was, but it was a young student, I
think,.who was apparently working with Mr. Read.

I advised him that he should see Mr. Austin, because
I'm sure that Mr. Austin had the original opinion. And
if he could not find it, I Qas sure that I had a copy of
it that I could provide ﬁim, but that I would have to
lbok for it.-'He left the office, and that was the last
I heard about it, until, of courée, there was some
publicity about the present case, and the statement was
made that this was issued pursuant to éy opinion, which
was incorrect. It was not.
It was not issued pursuant to your opinion?

No, sir; I was not consulted. I think it was certainly

issued, as alleged in the pleadings . . . you know, I

opinion; but I think there is a distinction to be made
between that reliance and the statement that this partié»
ular permit was issued pursuant to my opinion, because

I did not see it until that statement was made sometime
in Fébruary. And I think I went to Mr. Austin's office
and aéked for a copy of the permit, because up‘until that
time I had nét seen it.

Don't answer this question until the Court has ruled on
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DIRECT - SISLER [Tr. 88.

a possible objection--I want to ask you whether or not

this WANV permit would have been issued, had it been

run by you before Mr. Miller made his decision. And

don't answer that question now, until . . . See if

there's any objection.

MR. FRANKLIN:

COURT:

MR. ROBEY:

We do object to it, Judge. Again,
that's'not‘the question; it's
irrelevant. He may--Mr. Sisler
we've got Mr. Robey's, we've got
mine, we've got Mr. Poff's, we've
got Mr. Read's . . . I'm sure Mr,
Sisler has an opinion, as does thé
Court by this time, from the volum-
inous record, as to wﬁether Oor not
it's permitted or not permitted.
But that's not the question; and we
do-object.

I think the objection is well

taken.

All right. I withdraw the question]

Your witness.

Cross Examination by Mr. Franklin:

Q. Mr. Sisler, it's a part of the record, but just so we're

-~ A oA
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CROSS - SISLER [Tr. 397,]

send a letter of August twenty-sixth, 1974 .

COURT:

MR. FRANKLIN:
- COURT:

MR. FRANKLIN:

MR. POFF:
'MR. FRANKLIN:
. MR. ROBEY:

- perfectly clear on the matter--you did, to Mr. Austin,

. or advice given by Mr. Sisler to

It's a'part of the record, anyhow--

- what his opinion in 1974 was.

Now, if you're seeking to intro-

duce in the evidence any suggestion

Mr. Austin, then I'm going to per-
mit the admission into the record of
a statement of his opinion at that
time.

His opinion at that time--right.

His opinion in 1974; yes, sir. Yes,|

sir.
Well, you can't . . . I don't

2

follow you, Mr._Franklin.

Your Honor please, I believe that's
a part of the record, in that

in Mr. Read's Answers

It's filed as an Exhibit, and .

If it's a part of the record, then

why was my question objectéd to, is
the thing that I can't understand.

Because that's in regard to another
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_CROSS - SISLER [Trgo]

MR. POFF:
MR. ROBEY:
MR. POFF:
MR. ROBEY:

MR. FRANKLIN:

MR. ROBEY:
'MR. FRANKLIN:

COURT:

situation, which is not in issue
here. Mr. Sis1er has said he did
not render an opinion in regard to
this permit.
No one contends that he did.
Then why is that relevant?
Because ... . it's not relevant for
whether it's accurate or inaccurate;
it's simply relevant for the fact
that that was the legal background
that Mr. Miller had when he issued
this particular permit.
Then why isn't it relevant'that he
would or would not have issued this
permit? You're asking him for his
opinion on another permit--why isn't]
it relevant as to
No, we're not.

this permit?
No, we're not. We're just stating
that this is what Mr. Miller had.
Gentlemen, I'm not.going ﬁo permit
this to bg introduced in the record,

because you have objected, and I
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CROSS - SISLER [Tr.91,

[ )

MR.

FRANKLIN:

- not- to revoke the permit. It's not

sustained the objection, to the

introduction into the evidence of the

opinion of Mr. Sisler with regard to
this present situation. And I don't
think it would be fair to the wit-

ﬁess; or to the Petitioners, to

allow it to come in. So I would rule,

gentlemen, that if you're going to
allow that to come in, I think the
other should come in, too. I don't

think it's relevant because, after

all, aren't you invading the province

of the Court in determining whether

or not this was legal, whether or

Whét the Commonwealth's Attérney--
whéf his opinion was . . .

Right. The only thing we're
We're not introducing it . . . we're
almost into the hearsay e?idence
area, Judge. We're nét introducing
it for the correctness or the incor-
rectness of it, but merely the fact

that it was--whether correct or
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CROSS - SISLER __ITr.92 11

COURT:

MR. ROBRBEY:

MR. FRANKLIN:

COURT:

MR. FRANKLIN:

COURT:

or incorrect. I think Your Honor's

in '75 or '76.  You have two

- This letter to Mr. Peyton--does that

incorrect--communicated to the
County Administrator, and to his

office . . . not whether it's correclt

right--that that would be . . . that
would be opening the door. And we're
not offéring it.for the correctness
or incorrectness of it--merely to

show that it was, in fact, done, in

both instances. Not for the correct

i

ness of it.
I don't see how you can differenti-
ate between what Mr. Sisler may have

said in '74 and what he may have said
different transactions, do you not?

deal with the very same problem we
have today?

No, sir.

It was anvinferpretation'of 4-1-10.
Of the Zoning Ordinance?

Of the Zoning Ordinance.

Well, why, then, did you object to
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CROSS - SISLER [Tr.93.]] -

MR. FRANKLIN:

COURT:

MR. FRANKLIN:

COURT:

MR. FRANKLIN:

COURT:

Mr. Sisler, they have not been introduced, bﬁt subsequent]
to the letters of August twenty—si#th,and September six-
teehth; 1974, did you at any time until you left office
render another lgtter tQ'either Mr. Miller or to Mr.

- Austin, dealing with this precise issue?

1767

the introduction of his'interpre-
tation of the Zoning Ordinaﬁce_in

February of 1976, or in April of

Because he wasn't Commonwealth's

Attofney, and because Mr. Miller

didn't rely on what he may have said

after the fact.

Gentiémen, I think we're getting
into irrelevant issues, and I don't
think it's proper, and so I'm not
going to admit it into the'eQidence.
We would ask . . . of course, they

are Exhibits, attached to Mr. Read's

pleadings; but we would respectfully

except to the Court's ruling .
All right.
. on that matter.

Let's proceed, gentlemen.

t
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CROSS - SISLER L [Tr.94]

.find the date of the letter to Mr. Austin. That was in

. that's the letter you referred to . . . August the tWenty

Mr. Franklin, what my files reflect . . . I'm trying to
August sometime I believe--concerning Mr. Peyton. I thin

fourth is the date that I wrote Mf. Austin. Now, your .
quéstion was whether or nbt.any other opinioné wefe-
rendeféd, subsequent to that time? |
Dealing with this particular .

MR. ROBEY: j This "partiéular?" I don't under-
stand what "this particular" is.

MR, FRANKLIN: This particular issue.

'MR. ROBEY: Well, we're talking about this
buildiﬁg permit; that's the only
question . |

MR. FRANKLIN: Right. This building permit in
question. |

Did you ever render an opinion on WANV's building permit?
Well, I can tell you what happened--and I don't know if
this answers your question directly or not. Subsequent
to my letter of the twenty-fourth to Mr. Austin, I
received a letter from Mr. Austin, dated September the
thirteehth, 1974; and he had enclosed with that letter a
copy of.a letter that he--Mr. Austin--had received from

Mr. Rogers, who at that time was president of WANV,

K
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. That is the September sixteenth lettef, that the Court

CROSS - SISLER L [Te. g5}

dated September the tenth. In response to Mr. Austin's
letter of the thirteenth, and in further, actually, in

response to Mr. Roger's inquiry in his letter of the

tenth .
Well, this is the one . . . this is the sixteenth letter;
this is the one the Judge.already ... . I don't want to

tread on the Court's ruliﬁg.' This is the one that the
Cpurt.hés,already said is not adﬁissible; éo I don't
want to get into that.

Well, I don't know, you know; what the Court has ruled

on--but to answer your question, I did write Mr. Rogers.

has ruled‘inadmissible?

Let's see~-what date that was . . . his letter--Mr.

Rogers's letter--to Mr. Austin was the tenth; Mr. Austin'ls

lette: to me was the thirteenth, askiﬁg me, as Common-
wealth's Attorney to reépond to Mr. Rogers, and the
inquiries raised in his letter of thevtenth——whidh I did.
And that letter to Mr. Rogers, with a copy to Mr. Austin,
was September the sixteenth. That's correct.
No further questions.

COURT: Gentlemen, since this case is not

beiﬁg tried with a jury, vaould

like to know just what probative
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MR. POFF:

COURT:

MR. POFF:

" COURT:

" MR. POFF:

COURT:

CROSS - SISLER ' [Tr 96| ]

 4-1-10 of the Zoning Ordinance. And

‘he was -.

value all of this has, to do with‘
the issues--our present issues?

Mr. Poff?

Your Honor please, I think the only
probative value that any of this
evidence has, as far as Mr. Sisler
is concerﬁed, is that Mr. Miller, or
the Zoning Administrator, was
fortified with an interpretation--
whether it was a right interpretation

or a wrong interpretation--of

that is the only relevance in that.
Well, what you are saying, in sub-
stance, is that it bolsters yourf

contention that Mr. Miller did not

act arbitrarily or capriciously--th4t

Right.
. acting on the advice of
counsel?
That's the only relevancy.
Well, I think about thirty minutes

ago, we--I think the Petitioners,
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CROSS - SISLER [Tr.g97.

MR. ROBEY:
COURT:
MR. ROBEY:
‘COURT:
MR. ROBEY:
COURT:
MR. READ:
MR. ROBEY:

through counsel, said that they're

not charging the Administrator with

any capricious or arbitrary conduct.

They didn't charge him with any
bad faith, Your Honor. Now, when
it comes to whether or not he made
a decision plainly wrong--that's |
éomething else.

Yes, sir.

Well; but, you can be Wrong; and be

the most well-meaning person in the

-world; and we just say he was wrong,

and iﬁ was plainly wrong.

All right.

That's all.

Anything further of Mr. Sisler?

I don't ﬁave any - questions.

I'd like to call Mr. Miller, in
order to establish the existence of

the Zoning Ordinance.

WITNESS - RICHARD MILLER

Direct Examination by Mr. Robey:

Q.

State your name, please, sir?
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DIRECT - MILLER v [Tr.98.

© » o P

"And are you familiar with the location of the property

Richard Miller.

And your occupation?

I am the Building Inspector and Zoning Administrator for
Rockbridge County.

And were you serving in that capacity in December of

1976 .
Yes, sir.

. when this particular building permit was issued?
Yes, sir. .

Being the Zoning Administrator>._.
MR. ROBEY: We want to introduce the Zoning
Ordinance, and most particularly

Article IV, that relates to residentli

property.
COURT:. - Any objection, gentlemen?
MR.. FRANKLIN: That is the Zoning‘Ordinénce .
no, sir. | |
COURT: I do think it should be put in,

unless it is.stipulated .
Mr. Miller, you do vouch for this being the document
which‘is the Zoning Ordinance for Rockbridge County?

Yes, sir.

owned by Mr. Agnor which is the subject matter of this
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DIRECT - MILLER | [Tr99.

R

proceeding?

Yes, sir.

And is it correct to say that that property lies in a
residential area, as described in Article Four of the
Rockbridge County Zoning Ordinance?

Yes, sir.

Mr. Miller, in regard to the main structures for resi-
dentialvareas of.Rockbridge»County, can you construct

a main struétu:e five feet fromvsomebddy else's property
line? | | |

No, sir; that's accessory structures.

Only accessory structures?

Right.

And when you talk in terms of "accessory' structures, I

- guess you are talking in terms of accessory to that

which is built as the main structure in a residential

area? Your garages and tool sheds and that type of thing

fall in that category?
Accessory buildings, right.

Have you issued any building permit for the subject

property which would permit a main residential structure?

. If a tower is considered a residential structure, yes.

All right. Then are you saying that the structure which

is called a transmitter station, and so forth, would have
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Vol

S

- to be an accessory to the tower, in order to be five feet

If it's the main structure, then it's got to come down,

“hasn't it?

I don't know what the road number is.

" DIRECT - MILLER - [Tr.100.

from the property line?

Yes, sir.

Wéll, it would.have to.be tén feet awéy.‘
That would havé to be ten feet away?.
Right;'. |

From the side yard; or froﬁt'yafd, or what? -
The‘side.yérd.'

What road does this property front on?

Well, do yéu know whether this building is built .
where it is in relationship to the road? :

Yes, sir, |

Is it in the front? Well, what is the distance from the
bnilding to the front of the lot, or the area?
From the fence to the building?

Mmm hmm. |

Aﬁproximately five feet or so.

Approximately five feet?

Right.

And the fence borders the road which serves this

property, does it not?
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DIRECT - MILLER [Tr.10L.
That's right. “
So the structure would be five feet from the ffont of
the property, wouldn't it?
That's right.
And that would be a violation of the Building Code
and the Zoning Ordinance, wouldn't it?
It would be oné~of the Zoning Ordinance.
Mr. Miller, with respect fo that violation of the Zoning
Ordinance that has occurfed, I call your attention to
Section 114.9 of the Building deé, which says that
prior to construction, the applicant, or the builder,
must notify you twenty~four hours in advance, before
starting construction?
That's correcﬁ.
And I ask you whether or not you were notified By Mr.
Robert Rogers, or anybody on his behalf, of starting any
coﬁstruction out at the subject site? |
Not to my knowledge.
I ask you whether or not you know of any bﬁiiding permit
being posted out thére at the subject site?
No, sir.
And now, sir, I ask you what your duties, and what the
Building Code of Rockbridge County calls fér you to do

when an applicant of this-=-like this situation--a person
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- who's got a building permit, has violated the Building

. Have you withdrawn it yet?

o F o F

DIRECT - MILLER ' [Tr. 102.0]

Code and the Zoning Ordinance? Doesn't it tell you you're

supposed to withdraw that permit?

That's right.

No, sir.

That's all I have.

Cross Examinatién by Mr. Poff:

Q.

P o F o F

~ You are familiar, are you not, sir, with Mr. Don Austin?

for Rockbridge County.

. Would it be fair to say that he's your supervisor?

ol T R Y e

Mr. Miller, I want to clarify for the record something:

that these other gentlemen probably know, but I don't.

Yes, sir.

And he is the County Administrator, is that right?
Yes.

And now what is your title?

I am the Zoning Administrator and the Building Inspector

All right. Do you work under Mr. Austin?

Yes.

Yes.
And does he work . . . you work kind of out of the same

general office?
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CROSS - MILLER [Tr.103.]
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. Right.

. Now, Mr. Miller, then, when Mr. Rogers, or he on behalf

Yes, sir.

Out of the same building.

The same building?

of the Corporation, applied for this building permit,

back in--I believe the evidence is—-December the sixteenth

or seventeenﬁh, 1975
Right. |

. you were then the.Zoning Administrator?
Yes, sir. |
And you had been'Zoning-Administratof, I believé, earlier
in 1974, when there héd been .‘ |
That's right.

. an application for a similar type of structure in

a residential area?

Is that correct?

Yes, sir.

And you were aware that you were being called upon to
make your own determination of whether this complied
with 4-1-10 of the Building Code?

Woﬁld you repéat that again? |

Well, let me rephrase it. The applicable building

section--or the applicable section of the Zoning Ordinang
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CROSS - MILLER [Tr 104.

O

o ") >

that was involved was 4-1-107
Right.
And you were aware . . . you were fortified at that time
with an earlier opinion that had been rendered by the
then Commonwealth's Attorney on that section?
The same situation, in a residential zone.
All right. And it was on the basis of that opinion, I
gather,.sir? ﬁhat you then issued Mf. Rogers
That is correct.

that permit?
Right.
And then, as I understand it from Mr. Robey's question,
you‘have not, to this day, withdrawn that permit?.
No, sir. |

Now, you said with regard to the posting of the building

permit--you are not in a position to say that the

building permit was not ﬁosted, are you, sir?

No, sir. The only first notice that I knew that any
work actually was going on, was a letter dated sométime
in August, saying that the utility building had been
compléted, and wanted anvinspection on it.

Yoﬁ don't know whether Mr. Austin, your supervisor,
received any calls from Mr. Rogers with regard to that?

No, sir, I don't.
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' CROSS - MILLER : [Tr. 105

~All right, sir; that's all.

All right. And you never made any visits to the scene
to determine for yourself whether the building permit was
posted?

No, sir.

MR. READ: ’ I don't have any questions at this

time.

Re-Direct Examination by Mr. Robey:

Q.

L Y o]

Re-Cross Examination by'Mr. Poff:

P o o » o b

I have just one further questioﬁ:' Does the'Buiiding Code
call for the Building Adminisfrator to be notified, or
the County Executive?

The building official.

The building official?

Right. |

And are you the building official?

Yes,.sir.

And Mr. Austin is the County Administratbr; isn't he?
That's correct.

And they';e two separate jobs; aren't they?

Yes,'éir.

Thank you.
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RE-CROSS - MILLER [Tr-1o;7

Re—Direct>Examination by Mr. Robey:

the basic structure

‘issue here, I guess--if the basic structure that we're

_the'road.

Mr. Miller, I believe Mr. Robey did this, sir, but let
me be sure--as far as the five feet is concerned. 1If

and it goes to the ultimate

talking about is proper, then there is nothing improper
with this accessory building, is there?

It would have required a setback from the main road--from

The five feet would apply to the accéssory building
Off of the side properties.

Thank ybu.

‘Q;

A.

a certain setback, depénding on the right of way of the

What does it require from the front?

Well, my interpretation of it, any structure is required

road.

And what is that setback?

On that road out there, it would be seventy-five feet
from the center of the road.

Right;' And that's from the front?

Weil,.I don't know if it's the front, of the béck--it's
just whatever the road rumns by.

Thank you, Mr. Miller.

Sd
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MR. ROBEY:

COURT:
MR. POFF:

MR. FRANKLIN:

MR. ROBEY:
COURT:
MR. READ:

At this point, will the Court--I

didn't get it done through Mr. Miller--

take judicial notice that the BOCA,
1970, Building Code is the building
code forlRockbridge County. BOCA
Code’ie a standard building code
for . |

Is it so stipulated, gentlemen?
Yes, sir.

Well, it's been revised--and I think
that each year, it gets . . . every
five years it‘gets revised. We are
really operating under the '75

BOCA Code.. If we cen understand
thet we're operating under the '75
BOCA Code, yes, sir.

I ehink that's correct.

Allbright.

Your Honor, just on that point, if
you're going to have one introduced,
let's introduce the 1970 one, which
was the one that was in effect when
the permit was issued, as opposed to

the 1975 one. It says the same thin
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[Tr. 108,

on the point in issue here.

COURT: All right.

(Short recess.)

WITNESS - S. E. HICKMAN

Direct Examination by Mr. Robey:

Lo

Q
A
Q.
A
Q
A

State your name for the recdrd, if you would, piease?-
S. E. Hickman. |

And youf address?

RFD 4.

And is that RFD 4, Lexington?

Lexington, yes.

And you are a resident of Roékbridge County, and one of
the many Petitioners in this suit, are yoﬁ not?

Yes, sir.

Mr. Hickman, do you live in the vicinity of where WANV
wants to build this radio tower?

Yes, sir--I'm the adjacent property owner.

And have you taken note of the . . . Well, first of all,

from a physical surroundihgs standpoint, what activity--

. living activities--and what type of structures surround

the location where Mr. Rogers wants to build his radio
tower?

Just a quiet, peaceful community of families.
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DIRECT - HICKMAN [Tr.lO;T]

Yes, sir.

Are there any commercial activities there?

To my knowledge, no, sir.

How many homes are within sight of the ground level of
where this tower is going to be?

Twelve to fourteen.

How many would be in sight of . . . well, I don't
suppose that's relevant, under the Court's ruling. Your
property and this property are zoned residential?

It's my undérstanding, yes, sir.

And have you téken note of any structures which_WANV

has already put out there?

When did building start én the only structure that's
built out there--and that,ﬁould'be this transmitting
building?

I believe that was July the seventh.

Was there any work done in regard to that building, or
any construction done as to that building, prior to
July seventh?

Only cofe drilling, is what they told us was going on.
There}s been some discussion here about a building permit
being'posted. You are familiar with this three-acre
tract we're talking about, are you not?

Yes, sir.
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DIRECT - HICKMAN [Tr.q10.

. Yes, sir.

Was there any building permit posted out there, where
you as the public--for public inspeetibn, as required by
this Building Code?

To my kﬁowledge, I've never seen such a permit.

Are there any children.that live out there in this
immediate area as described or referred to in the Zoning
Ordinanee?

Yes;_sir, there's children. I don't believe there's any
real small'ehildren now. Tﬁere have been, but most of
them have grown up.

You have heard the statements here in regard to how
close this transmitting building Qas built to Mr.‘Hoﬁff's

house. Are those statements correct?

What.road does this three-acre tract front on?

It would frent on the road of Mr. Houff's property, and
the other landOWners going up there. |

What road number is that?

I'm not sure of that highway number.

But at any rate,‘it fronts--the three-acre tract fronts
on the road that goes to Mr. Houff's house?

Yee, sir.

How far is that transmitting building from the road that

the property fronts on?
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DIRECT - HICKMAN o [Tr. 3111.
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Cross Examination by Mr. Poff:

" the building.

}Oh, the building--it's practically up against the fence.

"And how close is the fence to the road?

I would say not over a hundred feet.

Now, I'm not talking about the tower; I'm talking about

And where is the fence in relation to the roadway?

The fence runs to the left of the road.

Twenty-five to fifty feet, I'd say, the first part of it.
All right. lAtAthe point where thé road runs by this
building, how far is the building from the road?

A very short distance. I don't.know exactly.

Could'yéu estimate approximately?

Twenty feet.

Mr. Hickman, is if my Undérstanding that yoﬁ and twenty-
some other Petitioners\in this case are simply asking
the Court for a strict enforcement of the Zoﬁing Ordinanc
That's correct, sir.

You answer any questions that counsel may have for you,

sir.

Q.

A.

Mr. Hickman, you are familiar, are you not, sir, with
Mr. William Agnor?

Yes, sir.

e?.
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CROSS - HICKMAN -~ [{Tr.112.

Is he a néighbor of yours?

. Yes, 'sir.
As a matter of fact, what does he live--a couple of doors

- from you?

No, sir, he lives quite a ways from me, sir.

And where is it that you live with reference to this

»_particﬁlar construction site?
. Well, the entraﬁce to my»property would be off of U.S..

.11, coming Back up on the hill; and my property line

joins--would be joining the propertyAline of the.

construction site.

Your house is some distance away, as I understand it?
No, sir, not too far away.

Well; then, I'm trying to get you related to Mr. Agnor.

‘Now, Mr. Agnor .

All right. ‘Mr. Agnor's home is quite a ways down the
road. In other words, as you come up the road to the

first turn, you make a left and go to Mr. Agnor's. You

make the turn and come on up the hill to the site. And
"1 live down over the hill from there.

Well, can you give us . . . I don't want to belabor the

point--but how far does Mr. Agnor live from where the
proposed construction is taking place?

Oh, it would be
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__CROSS - HICKMAN | ‘ [Tr113.

. A-block, or two blocks .

I would say three blocks.

All right. And he is the one who owned the site, and

'sold it to Mr. Rogefs, is he not?

That's my understanding, yes, sir.

Ail right. Now, Mr. Hickman, let's seé Jo
MR, POFF: _;. May'I ésk_thelCIerk, Sif, or‘the‘
| Coﬁrt, to,tell me what the record
shows is‘the date this suit was"
filed?
COURT: Yes, sir. The Petition was filéd
June the séventeenth; 1976.
All right. Mr. Hickman, you have just heard from the
Court that the'record_shows’that this 1itigation Qas |
instituted on June seventeenth, 1976.
Yes, sir. |
Yoﬁ weré a party to this lawsuit initially, weren't you,
sir?
Yes; sir.
So you and your friends who joined in this litigation
knew about the proposed construction, obViousl&, prior
to that date, did you not? o
The first I knew of it was on . . .'aboﬁt Jénuary tﬁe

second. That they was going to construct one there.
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CROSS - HICKMAN - [Tr. 114 |]

O

o F o P

Q;. That waé the time that yoﬁ 1earned.that a pérmit had
.beén iséued, and that‘thé conétruction was planned? -
' A.; Thatfs‘chrect.~‘
Q. All right, sir. Thank you. . )
Re-Direct Examination by Mr. Robey: P
Q. What waé the date of that, Mr. Hickman, when you first

-learned-that?'

Around the first or second of January.

Do you represént'.

today, Mr. Hickman?
I would say half of them.
And do you state the views of.these peop1e in your area?

I believe so, yes, sir.

All right, sir.

MR. READ:
MR. ROBEY:
MR. POFF:
MR. ROBEY:

- I thought, when he was testifying,'

testify as has Mr. Hickman.

. Are most of your Petitioners here

I have no questions.

We would call Mr. Houff, please.

that Mr. Hickman was representative
of this group; and we would stipu-

late that the rest of the group willl

I still have a few matters that

weren't stated there, that I want to
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DIRECT - HOUFF N __[Tr. 1157.']
;;- ; .' ,vf o  prove. vI}certain1y am not going to
2. R o S be repetitious.b
3. B All right.
4. R
s.o | WITNESS - E. F. HOUFF, JR.
6. Difect Examinaﬁion b&er.-Robey: - |

7. Q. You are Mr. E. F. Houff, Jr.?

8. |A. Yes, sir.

9. |Q. And Mr. Houff, you live in the immediate vicinity of

10. : this proposed structure, d§ you not?

11. |A. Yes. | | |

12. Q. And your home is a residence?

13. A. Yes.

14. Q. Mr. Houff, you at one tiﬁe Worked for WREL, did you not?
15. A. That is correct; | |

16. Q. How many years did you work for_WREL?v

17. A. Approximately nineteen.

18. Q. And is it correct to say that WREL has a transmitter

19. "~ site, or a tower, right now, that's approved by the FCC?
120, |A. Yes. |

21. Q. And is that the tower which functioned during your twenty
22. v-yeérs of working for WREL?
23. A; Yes.

24, Q. From your experience in broadcasting at WREL for twenty
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DIRECT - HOUFF

[Tr. 11 W .

years, can you state for the Court, from your pérsonal-
' knowledge,‘whetherrox not the signal emitted from that

now—éppro&ed location covered the Rockbridge County

area?
A. Yes. -

Q. That's all I have. .

MR. POFF: No questions,

'MR. READ: _ No questions, Your Honor.

WITNESS - R. B. TOPPING

Direct Examination by Mr.|Robey:

Q. Mr. Topping, are you one of the Petitioners in this

proceeding?

A. Yes, sir.

first knowledge, or when you first learned that this

building permit was issued?

In the early part of June.

Yes, sir.

o o »

Thank you, sir.

Cross Examination by Mr. Poff:

Q. Mr. Topping, what is your address, sir?

"1Q. Mr. Topping, would you give the Court the benefit of your

Just prior to the filing of this Petition?
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| CROSS |- TOPPING [Tr. 117_i
A. 908 Thorn Hill Road.
Q. " That's in'the City of Lexiﬁgton, is it not?
A, Yeé, sif.. |
Q. Sir?
A."Yes, sir.
Q.. It is?
A Yes, sir.
Q. Thank y&u, sir.
o % % *
— g;u;l sz;rfilzq Service
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CROSS

- TOPPING

MR. POFF:
COURT:
MR. POFF:

- evidence of this witness be stricken

{Tr. ll7f}‘

X x %

Your Honor please, I move that the

because he is a fesident of the
City of Lexington, and not of Rock-
bridge County; this is a County case.
Well, Thorn Hill Road is right in
the same area where the tower is
being constructed.

I| understand there may be some
proximity; sir; but I do not‘believe
that the residents of the City of‘
Lexington would have standing to
challenge, or . . . As a matter of
fact, the allegation in the Petition,
as Mr. Franklin points out, is that

they are all residents of Rockbridgd
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[Trf} 118!

MR. ROBEY:
MR. POFF:
COURT:

MR. FRANKLIN:

~CQURT:

MR. FRANKLIN:

COURT:

Number Five, if Your Honor please.

County. As a matter of fact, most
of them are not--or many of them are
not.

No, the Petition does not say that,
either.

Well, it séys they claiﬁ‘they have
the right to bring this suit as they
are.citizens of Rockbridge Coﬁnty.
Néw, it says here, that yoﬁr Com-
plainants are landowners or occu-
pants of land located in the general
or immediate vicinity of the real
estate that is .

Judge, keep going, to Paragraph

o]

aragraph Five?

Of the original petition filed by
Mr. Robey.

Ch, yes. Your Complainants have a
right to bring this suit as they are¢
citizens of Rockbridge County,
Virginia, who are entitled to be
afforded the protection of_the Zoning

Ordinance of said County. I am goirg
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[Tr., 1?]
to overrule your motion, and permit
Mr. Topping's testimony to remain in
the record.
MR. FRANKLIN: We would ask the Court to save our
point.
COURT: All right.
|
% % *
. - i
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DIRECT

- COSTELLO : _ [Tr. 152_]

Direct Examination by Mr.

WITNESS -| LEWIS M. COSTELLO

Franklin:

Q-

A.

Mr. Costello, for purposes of the reécord, would you state
youf full name, occupation,iand address, please?

I am Lewis M. Costello.
I am a partner in the»firm of Kuykendall, Whiting,

Costello & Hanes, Attorneys at Law; we practice in

Winchester, Virginia.

State for the Court, please, what, if any, association
you have with R0¢kbridge Brdadcasting, one of the
Respondents in this case?

Origiﬁally, I wés counsel for Rockbridge Broadcasting
Corporation, in the case ofJWilmer, et al., v. Rockbridgev
Broadcasting Corporatilon, which was filed in this'Court
February ninéteenth, 1974; it's Chancery Cause 3372.
Pursuant to a memorandum of agreement, which was entered
into the third of December, 1974, between all parties,
Hafry P. Anderson, of the City of Richmond, Virginia, who
was counsel for the Complainants in that case, and I,
were agreed to be trustees of the voting stock of Rockf

bridge Broadcasting Corporation, constituting some two

hundred and twenty out

shares of the voting s

ment and our consequent assumption of the position of

I live at Stephens City, Virginia.

of two hundred and fifty-three

rock; and that memorandum of agree-
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DIRECT

~ COSTELLO

trustees of that voting stock was ratified by the Court

on thé thirtieth of J

Since that time,
co-trustees §f~the \'4e
Would you state for ¢
a trustee of Rockbrid
or not you had occasi
.the other Respondents
Yes, we di&.. After h
proceedéd_to try to g
great deal of‘négotié

July.

seventh of July, we presented the offers that we had,

which included an offer by Mr. Rogers to purchase the

station;

Harry Anderson and I have been
he Court please, in your capacity as

ge Broadcasting Corporation, whether

on to become involved with one of

On a hearing in Staunton, Virginia, on the twenty-

anuary, 1975.

ting stock throughout the transactio

[Tr-lszj.]_

in this action, WANV?
aving our trusteeship ratified, we '
et offers on the radio station. A

tion took place from January throuch
oK P y oug
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DIRECT

* *

Do you have my last que

I think I can pick it u

1975, at a hearing in §
presented the offers at
the Court inétfucted'us
which we did; and it wa

As of September sec
able to reduce it entir
disagreements--particul
downvas to when that st
because the trustees we
the most for that prope
segfegated from the re
passed around and close

of it.

*

stion-~-to pick it up

P. On the twenty-second of July,
taunton, Virginia, ﬁhe trustees

~ that time--and we had four--and
to accept the Rogers contfact,

s then ﬁo be‘redgced to writing.
ond,v1975, we still hadn't been
ely fo writiﬁg, because of some
arly our concern that it be tied
ation was going to be moved,

re firmly of the view that to get
rty,\

al estate, an Interstate having

to that property, in the course

the radio station needed to be
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DIREQT - COSTELLO

—
[Tris7.

Ali right, you do have

We then brought the matter back on for hearingf
Frankly, the trustees|, at that'time,'thought we were not
going to go on with the contract wiﬁh Mr. Rogers. But
the Coﬁrt,_at a hearieg, I believe in Fincestle, on the
tenth of September, 1975, instructed the trustees to

withdraw from the Courtroom with Mr. Rogers and to work

out the details of thht contract.

was that he must aequire an option within thirty days,
under Paragreph 5-B, Page Five of that contract.

Well, let me interrupt you here,er. Costello, and ask
you, pursuant te Judge Stephenson's'direction that you
retire and ateempt to|finalize and reduce to writing the
contract, ﬁas a contract between the_trustees of Rock-
bridge Broadcasting and WANV, Inc.
Yes, it was. Now, I told you thatlheering date was the
second of September, 1975; it was actually signed--it
was taken back down and approved, with the requisite
trustee vote, etcetera, by the shareholders, and was
actually signed on the tenth day of September, 1975.

This is a photocopy of my file copy, which I made this

morning.

" MR. FRANKLIN:

, entered into?

We would tender this as the

next-following Respondents'

One of the details
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DIRECT - COSTELLO

[Tr-lssj 1

Now, to pick up, if you would, Mr. Costello, where you
left off, I believe you were referring to one of the

paragraphs within this written agreement approved by the

Court? -

. Yes. Mr. Rogers,'the truétees required him to acquire an
option within thirty days, undef Paragraph 5-B, on Page

Five; and‘requiredvhim to file all necessary applications| .
for zoning and occﬁpancy permits immediately.
to apply to the FCC for transfer, and was tq pursue that.

There were provisions |in the contract, under 5-B, 5-C,

providing him a rental

for a short period of |six months, which was subject to an
extension of twelve months if he had not been able to

gét the ‘site transferred.

And we did require
that contract.

October twenty-second,

tions and Exchange Commission, and the closing was

. required, under Paragraph 10, at Page Fourteen, to be the

first day of the month

Commission's action was finalized.

Immediately after entering this contract, and within

the thirty days, Mr. R

Exhibit. (Number Four.)

after the transfer was approved,

that time was of the essence in
The application was subsequently filed on

1976, with the Federal Communica-
following the month in which the

ygers advised us, on October tenth,

And he was

That's on Page Six.

Court Reporting Service

.32 GRAMHAM STRECY

HARRIBONBURD, VIRGiINIA 32807 m



10.
11.
12.
13,
14,
15.
16.
17.
18.
19.
20..
21,
22,
23.
24.

DIRECT - COSTELLO

[Tr.159.

'contemplated by 5-B;

1975, that he had obtained the land option agreement

aﬁd he also advised ué that he had

been advised that it lwas not timely to obtain an occu-

pancy permit or zoning permit; We then had a substantial

disagreement on how quickly he was having to pursue that,

because we could envision'coming down to the end of the

- contract fifteen months later, and not know that we had

the transaction completed when the FCC took its steps.

So on the fourth of November, the twelfth of November

and the sixteenth of December, very pointed letters were

written by the trustees.

They were actually written by

M. Harry Anderson after we had conferred and decided

that he would, because

and demanding to know

he handled the negotiation pri-

‘mirily with Mr. Rogers--demanding copies df the option,

and the permits approved, even though he had told us in

correspondence that advice to him was that it was still

premature.

On the seventeenth| of December, 1975, we were advised

. that the building permit had been obtained, and that our

respohsibility to apply for such a permit for the transfe

as contemplated in the|agreement, would not then be

required because the zoning permit had been obtained.

Relying on that, we have waited, patiently, for the

when he was going to get the zoning

?

T,
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[Trl60.

to sell it with the r:

 that station is going

__DIRECT - COSTELLO

FCC's approval on this contract.

This approval was

granted September thirtieth, 1976, and we are preséntly

anticipating closing [the sale of the station on the

first day of November, with a time-is-of-the-essence

- clause in our contrackt.

Our position as trustees, based on appraisals we

have obtained of the property, is that the property is

too valuable, separate and apart from this radio station,

adio.station attached. And frankly-

as a trustee, I'm speaking now--if the station can't be

moved somewhere under

the Ordinance, there is a strong

possibility that if we get the price we're asking for

that land, we're going to have to sell that land, whether

to stay in operation or not.

Now, you've always| got the op ortunity to work out
y ys| g P ,

subleases, etcetera, with the purchaser; but I can't

speculate as to that.

the station should be

But our appraisal indicated that
separated from that land, because

And we have been

of the proximity of the Interstate 64.

acting on that, and, in fact, deliberately sold to Mr.

Rogers, with the stipulation that he would move that

station as quickly as possible after that closing was to

take place.

time period to produce levidence to us that he could perfo

We have pursued him actively throughout this-
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DIRECT - COSTELLO

[Tr. 167,

under the agreement.
agreement and permit.
You mentioned a closi
said that time was of
it not correct that t
contract which would
exist, that the contr
We've been in»litigat
thing. Without commen

would take, we have b

And this evidence was the option

ng date of November first; 1976, and
theréssence in this contract. Is
here is some provision in this
indiéate that should an impairment
act might terminate?

ion about fifteen months on the

ting as to the position the trustees

sen advised that 13-D and 5-B would

be a way that would be

the contract if that c¢losing doesn't take place. I do
not, in this testimony, say that there is a disagreement

and that we're going to roll over and play dead; but it's

going to be additional

trustees, are concerned, in disposing of these assets.
What was the total purcﬁase priée'of the radio station,
since that's what we're dealing with, as opposed tq the
land--the radio station and the facilities?

‘MR. ROBEY: Again, I would interpose an objection

I

get into the record. If they're

t«

sought by the purchaser to avoid

litigation, as far as we, the

feel compelled, for my clients, to

permitted to do that, we're permitted

5> show diminishment of land values
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DIRE

CT - COSTELLO [Tr.1¢9

COURT:

MR. FRANKLIN:

MR. ROBEY:

'COURT:
MR. ROBEY:

COURT:

MR. FRANKLIN:

out therebon that hill.

What is the‘purpose, Mr. Franklin,
for inquiring as to the

Well, we've»offered the_contract
into the record. The contract
speaks for itself. I was just going
to have Mr. Cosfello read off, for
éurposes of the record .

I've got to . . . All of this

is irrelevant; and should not be
considered in the decision of the
Courtf—and I have to . . . It's a
technical thing, because I don't
think any harm's doﬁe-;but I have
to object

All right.

and take exception.

Frankly, I don't see the value in it|.

I don't see what useful purpose can
be seryed in permitting it into the
record.

Ali.right. We, of course; have
tendered the contract. Has the

Court received it into the evidence?

[ ]
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DIRECT - COSTELLO

[Tr. 163 |]

Cross Examination by Mr. I

is?

COURI: | Is this the agreement of September
| tenth?
MR. FRANKLIN: Yes, sir.
COURT: ' | There was no objection made to that;

The contract, the WREL assets and sale agreement, entered

into, dated September

Court--under those terms, under the terms of that Codrtf

approved contract, can the radio station stay where it

and that was admitted into evidence.

tenth, 1975, and approved by the

No. The trustees made the contract specifically to get

it moved. And the application contemplates the removal,

and the condition of [the application is the removal; and

that approval took approximately one vear.

That's all the questions I have.

COURT: Mr. Robey?

Robey:

Q.

Right.

Mr. Costello; as I understand it from the start of your

testimony, on July twenty-second of last year, you took

four offers to the Court for the purchase of this

station; is that corre

2ct, sir?

So there were--or are--three other individuals who were

G.aurl Reporting Service
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CROSS

- COSTELLO [Tr. 16]

Now, as I understand i

interested, just as much .

Rogers, in buying this

. or interested, as is Mr.

station?

There were, at that time. Two of them have since bought

stations somewhere els
this was one thing the

trustees had a little

cash now, or a package

- hundred and sixty-seve

e. The problem was--and, of coﬁrse
Court had to address, because the
disagreement ovér whether you take
»deal——with this offer, was a

n thousand ($167,000.00) in cash

for the station, which left the land. The highest offer

we had for the land an
ninety thousand dollar
appfgisals of three hu
thé land without the s
duty bound tb sell the
said we weren't:; so wé
hundred and sixty-seve
But if you would addre
that there were four p
Yes.

. . for the station,

Yes.

d station was two hundred and
s ($290,000.00). Based on

ndred and £ifty ($350,000.00) for
tation, the queétibn was, were we
m in package or hot. And the Court
were going to sell it for the

n thouéand.

ss yourself to my question, it was

otential buyers
at that time?

t, you are saying thet you are

trustees who are working for the benefit of the stock-

holders of that Compan

y, and . . Is that right?
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that the land will be

more valuable as land, than with

g .

CROSS| - COSTELLO [Tr.165.
|A. Yes, sir. Right.

Q. And they . . And if you‘can'do it the way yéu're'talkin

- about now, it means more money fof the stoékholders. Is
that right? |

A. Yes, sir.

Q. And if you can sell to Rogers, the stockholders get more?

A. That's.right.

‘Q. And, in Qrder to do that, you have got to get this thing
through here, to put a radio tower out here in a
residential area, where these Petitioners are, haven't
you? | |

A. To_go through with thils contract—;;hat's‘right.v

Q. And the people who benefit éré going to bevthe stock-
holders? |

.A. The people who benefit| will be the holders of tﬁe stock;
ﬁhat's correcf. | |

Q. All right. Now . and I understand yoﬁ to éay that
you can get even more %oney by working around a way to
gét the radio tower out here in a residential area, so that
you can utilize the land out there--is that right? That
you consider it tp be more valuable land for some other
pufpose? |

A. Whether the radio station is there or not, it's probable

Court Reporting Service
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CROSS - COSTELLO . [Tr.166.]

————

> o p o

L

the station; so what [I am saying is that it's possible
that that station willl go black.

How much land is out there?

I don't have that exact

Well, approximately how much?
About three acres, three and a half acres . . . right
there on the interchange there.

How much?: Well, you're the man .

I don't have the

in charge of selling it, aren't you? You've got
over seven acres out there, haven't you?

The vacant land is morle than that. Let me find it--

check it .

Well, how much total land is out there?

I really don't know. I_don't know what the acreage is

on it.

Well, it's got a tower |out there now, hasn't it?

Yes. Mmm hmm. I'm not sure whether I have a plat of
that land, frankly, here.
filé to know what the exact acreage is on it.

You wouldn't argue the [fact that there's seven acres out

thére, would you?

Frankly, I don't know what the acreage is; but I could

find out reference to the Court file.

I'd have to check the Court

Court 7€eporlinq Service
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CROSS

-four acres or more to use for commerc1al purposes wouldn

I'm not sure that's the point. I think the point is that

-whether you sell it or not.

Letfs_talk about the tower site, and forget about the

Well, if you were to leave a tower out there on the

existing site, on three acres;or less, you'd still have
you7

the land, being at an interchange on an Interstate, that
a radio station is not an economic use of the land, so

that on balance, the economic use is going to determine

sﬁation. The station can be in town, like Mr. Rogers
proposeé to do right now, can't it?v

Yes.

You'can put the station in here, and pﬁt the tbwer--
keep the tower where it is, or move it‘within your seven
acres, can't you?

I would presume so. I think there are some problems--one
is that if's an old tower..;v. Now, I'm not an engineer;
sd if an engineer comes, I'm subject to being second-
guessed-~but my understanding is that that tdwer would
not be replaced in the form, or in the exact nature, that
it is right now; that it's an old-style tower, and the
length of distance you'd have to run to transmit from

that site didn't make that very practicable. But, frankl

Y,
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CROSS - COSTEL.. | [Tr.168 | |

if somebody will come along and offer .~ do that, and
we can get it.through the FCC in another yea. ~ would
consider it. But we were advised that that's not a
practical use of that land.

All right. So it all boils down to what's in the best
interests of the owners out there, or what's to the
detriment of these people right here, doesn't it--these
seventeeﬁ people.

It all boils down to me being the trustee before the
Court on that, and my job is to get the most mbney for
the assets being held by the Corporation. And that's
the duty I'm pursuing.

And money is the name of the game hggéffﬁ this situatio

isn't it? That's it?

If my duties as trusteeffggybe characterizw_%%gét way,
you might say it that way.
Thank'yOu, Mr. Costello.

COURT: ' Do you gentlemen mind if i ask this

witness a few questions?
MR. FRANKLIN: _ No, sir, Your Honor.

MR. ROBEY: No, sir.

Examination by the Court:

The hearing of WREL, and the property of Rockbridge

,,,,,,,,

n,.”
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- consider what we'll do. We're going to really be put in

23.

24,

Bfoadcaéting Corporation——that was presided over by Judge
Stephenson, was it not? |

Yes, it ﬁasf

And that was the suit that was brought by two shareholder
to liquidate the assets of the Coréoration? |

Yes, under 13-194. It's Chancery 3872.

Did I understand you to say that if WANV is.prohibited
from ereeting this tower, that means that the radio
business will close up?

I don't know what's going to be ddne there. Thé problem
is that since that Interstate's open now--and it has
recently'opened-—we are getting inﬁefest in the land as
commercial land, and not in the radio station. And,
frankly, being in the position that it is; if a sufficien

price is paid for the land, we're going to have to

a box.

We tried to avoid that, by entering the contract--
knowing it would take a Veaf with the FCC, we entered
the contract first, letting the Interstate get completed
while we waited for the FCC approval, on the assumption
that the timing would be right--we would sell the
station, transfer the station, and have a piece of land

at an interchange of 64 which, down to this point, looked
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COURT - COSTELLO [Tr.170.
like a good plan. And the only way we could see to
protect ourselves was to make sure that the fellow got

his application in on time, and had his right to build

" his station;'and as trustees we think we've done what -

we're supposed to do. I donft know if we have or not;
but we.think we have, at this point. And the timing
does look like it's working out.

Do you_heve reason to believe that the radio operation
would cease'if .

I think that's a possibility, because.. . . In any event,
we would have to keep pursuing selling the station, and
having‘it moved off of that site--which, frankly, puts
me in a difficult position, in this litigation, of
knowing who we would sell iﬁ to if the Zoning Ordinance
is interpreted so that it can't go anywhere under yeur
Zohing.brdinance. That's not my place to argue, or to
worry about--so I'll stay out of that.

My questions ere just purely to seek.certain_information,
that i hadn't interpreted from your testimony.

Yes, sir.

All right. ‘That's all I have.

MR. FRANKLIN: We have no re-direct.

4

Re-Cross Examination by Mr. Robey:
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engineering problems is going to have to go through the

Are you saying that your information is that there are

~senting to the Court that Mr. Rogers couldn't buy a

RE-CROSS - COSTELLO [Tr.171]
In light.of what he said there--something about that the
radio station couldn't go anywhere . . . What do you mean

by that, Mr. Costello?

You can only put these stations in certain places. Again|,

I'm not an engineer, but I happen to be the secretary of
five stations, and three cable systems. There are only
certain places you can put these things. And a list of

these were pursued in finding a location that came here;

and my understanding was that no other such location coulld

be purchased. So anybody else that's got the same

same list, and check out the same locations, and find

someplace.

no commercial or business properties for sale in Rock-
bfidge County where you can put a radio tower? 1Is that
what you're telling the Court?

No, I didn't say that.

All right. That's all I wanted to know. You're not repre-

business place, a commercial area, and put up a tower?
No, I didn't say that.

All right. That's all. Thank you, sir.
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DIRECT - AGNOR | - [Tr.172)

Direct Examination by Mr. Poff:

WITNESS - WILLIAM AGNOR, JR.

Q.

> e F

» O

o

ol =T

Mr. Agnor, would you please state your full name and
address for the Court, please, sir?

WilliaﬂlAgnof, Jr., Roufe 4, Lexington. v
And what is your address, sir?

Route 4{ Lexington.

Mr. Agnor, are you retired at the present time?
I.am.

I take iﬁ that you live somewhere in the vicinity, I
believe,rfrom what éome of the other Qitnesses have
told us, of where this radio antenna is being constructed
or where they want it constructéd? |

I do.

About how far do you live from that?

Oh, I'd say three tenthsvof a mile.

Now, there is some evidence as to the fact, I believe,
that you own that land én which it

I own all of it, yes, sir.

And I belie?e that . . . Are they buying it from you, or
leasing it from you, or how?

Mr. Rogers was, yes, sir.

Which was he doing--buying it, or

Well, he leased it first, with the option of buying it.
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DIRECT - AGNOR [Tr. 1730

'And now did ybu ... . Well, when did you enter into this

All right, So it 'was sort of a lease-purchase agree-
ment? - |

That's right, exactly.

Now, I believe you also are in--or were at that time,
some months ago--in the construction business?

Yes, sir, I was.

agreement with Mr. Rogers for the

September of 1975,

Now,vthen, were you called upbn to . . . Well, I take

it you knew at that time that he planned to get a permit
to build a radio tower, or tbis antemnna, out there?
That's the way his option reads. |

And were you aware that in December ofv1975; he did get
such a permit?

Yes, sif, I was.

Now, then, was there a time when you were called upon or
hired to do any work on that site?

He asked me to tend to getting the backhoe and the con-
crete, and the forms, since he didn't know nobody in this
area. And I told him I would--I'd be glad to.
Did you have a bulldozer, or backhoe?

Backhoe.

And so what did you do with that backhoe? Excavation

Court fkeparlt'nq Service
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DIRECT - AGNOR [Tr. 19, ]

type work?

On May the thirteenth of this year, I ordered the backhoe

to come up there to do some work, and it broke an oil

hose on it, and it couldn't come until the fourteenth.

And I take it that Mr. Rogers gave you the building permi]

that he had .

Yes, sir. He did.
MR. ﬁOBEY: Judge, I would ésk that he not be
| leading.the witness, sir, and pro-
ceed in the normal
MR. POFF: Let me rephrase the question, if I
may. |
Mr. Agnor, did you at any time see the building permit
that Mr. Rogers obtained fqr the
He gave it to me the day he:come to my house, on Decem-
ber the.seventh, I believe if was. I havé it in my--
possession now.
And did you or did you not have it in your possession
while you were doing this ekcavating work at the site?
Yes, sir. We did. We fastened it on the front of a
jeep.
And that was right out there where the radio antenna
was supposed to.be built?

That is correct.

Court ?cparﬁnq Service
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DIRECT - AGNOR [Tr.175.

And I take it that you were--and I think Mr. Robey will
agree to this leading question--you were advised by Mr.
Rogers and Mr. Franklin later that they had been
instructed by the Commonwealth's Attorney not to proceed
with this?

The nigﬁt of May the fourteenth is when I got the word.

All right. So they told you'to leave the job at that

time?

That's right, exactly.

All right, sir. That's all I have.

Cross Examination by Mr. Robev:

Q.

>

> O >0 > O

Mr. Agnor, did I understand you to say.thatlyou took a
backhoe ﬁp there?

Oﬁ May>the fourteenth.‘

On May the fourteenth--and did what?

We dug the holeé for the tower, and for ﬁhe anchor holes.

You dug a hole?

.Holes. And had the foreman out to build the forms.

And how big a hole did you dig?

Oh, I wouldn't know right off.

Roughly?
I would say they were six foot long and two foot and a

half deep.

[S—)

~
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CROSS - AGNOR | [Tr.176.

2
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How long did it take you to do it?
Two hours.
Two hours? How much did you charge for it?

Well, now, the other man owns the backhoe; I don't set

‘his price. I have nothing at all to do with that.

So we've got the work done there was fwo hours of moving
some dirt with a backhoe? |

That is right--on that particular time.

All right. Did you do any more work?

Yes, sir.

When did you do that?

Oon . .. . oh, I've got this down at home.

Was it Qhen they built that building up there?

Yes. Oh, yes, that was the next thing--that was on Juiy
the éixth; |

Okéy. |

July the fifth or sixth.

Okay. That was in July?

Right.

Okay. 1Is that two hours

That don't include that at all.

Right. 1Is the two hours with the backhoe, digging some
holes up there

That is right.
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- there and measure it. I wouldn't know.

. No, I haven't deeded it to him.

CROSS - AGNOR ' ' [(Tr. 177.]
- . the only work that.you did before July? |

fhaﬁ ié right, sir. | |
What was done with the dirt?
The dirt was left iaying there; it's'still'laying there.
How many truck loads do you reckon it is?
I wouldn't know fhat.
Could you estimate?

No. But if you wish to have it measured, we'll go out

You are the owner of this land, aren't you, Mr. Agnor?
I am.

And you agreed to sell it to‘Mr.'ngefs, but you've still]
got the deed to it, haven't you? You havén't been paid
for it, have you?

Nd, sir, 1 haﬁen't been paid for it--nothing but the
option; he paid me the option. |

Okay. But you'havenft deeded it to him?

So you were the owner of the propert& when this building
permit was applied for; is that correct?
That's exactly right.
| MR. ROBEY: I would like to refer counsel to
Section 113.3 of the Building Code,

in regard to the application for

Court Reporting Service
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CROSS - AGHNOR ' ’ [Tr.178.

COURT:

MR.. ROBEY:
MR, POFF:
MR. ROBEY:
MR. POFF:

building permits‘ahd whether or not-
who can‘apply for a building permit,
: énd ask the Court td read--or call
‘the Cburt’s attention to--that Sectipon,
before I ask the next quéstion.
Do yoﬁ want me to read it for the
recbrd?'
Section 113.,3, at the bottom there.
" You are feferring, I gather, to the
'BOCA Code, right?
Right.
Well, it seems to me that, Your
Honor please, as far‘as what Mr.
Robej's question may be directed
to, this lawsuit goes to the issuance
of the building permit under the
Zoning Ordinance, ana I am not aware
| that any issue has been raised as to
the propriety underlthé BOCA Code,
by the pleadings in this case--and I
think it's a liﬁtle late in the case
to try to interject that kind of
issue into it. I think the pleadings

as Mr. Robey has filed them, and as

eour_l szorlbzq Service
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CROSS - AGNOR L . [Tr.a179]
they exist in’this case, as 1 uﬁder-
~stand it, is simply that because of
the definition of public u;ility.in
the aning Ordinance, that this is
an impfoper building permit. And I
think he's interjecting'e#tréneous'
and new issues into the case. |
Judge, my response to that would be
that Mr. Poff does not represent the
County of Rockbridge, and cannot.
I havé a suit, in two regards here--
or my clients, rather, have a suit-4
alleging that the building permiti
issued was invalid, and calling upon
the Building Inspector, Zoning Admirn-
istrator, or whatever, to meet thein
reéponsibilities and to take back
whatever permits that had been issudd
that were invalid in this case. And
for the construction of this tower,
if the County has issued an invalid
permit, then it's a matter of simply
just declaring the permit invalid;

and they can start again if they waJt
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CROSS - AGNOR [Tr.180.]]

Re-Direct Examination by Mr. Poff:

.. I signed a contract with Mr. Rogers.

Thank you. That's all I have.

to, someplace else. But here, it
provides, in that building peimit
section there, that the application
fqr thé permit shall be by the

owner of the property.

MR. POFF: © It also says'"or }essee."

'MR. ROBEY: | Or the iessee, with affidavit

MR. POFF:  Or agent of either,

MR. ROBEY: Now; that's what I'm fi#ing to ask.

Mr. Agnor, did you ever sign an affidavit and submit it

to the Building Inspector for this permit to be issued?
Well, how about did you take an affidavit to the Building]
Inspector over here?

No, T didn't go to no Building Inspector.

MR. READ: I have no questions.

Q.

-Mr. Agnor, was the work that was being done on the land
in accordance with your agreement with Mr. Rogers?

That is for sure; &es, sir.

Yoﬁ understood that he was going to apply for a buiiding
permit to do that? .

Yes, sir; that's in my contract. The contract that I had

Court szorh’m) Service
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I figured it's just the same as giving him the deed.
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Direct Examination by Mr. Franklin:

[Tr 18;]]
T v 1

Y %k %

WITNESS - J. W. CLARK

Q.

-Mr. Ciark, for purposes of the record, would you state

your full name, address, and profession, please, sir?
I am J. W. Clark; I live in Fishersville, Virginia; I am

a certified land surveyor.

Court ‘?LPO!'L’:’Zq Service
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DIRECT - CLARK ‘ [Tr. 186 ]

" believe the tract would be 3.60 acres.

~any--at any subsequent time, were you present there?

And in your professional capacity as a certified land
surveyor, did you have occasion to be present on pfoperty
under a lease-purchase, beloﬁging to Mr. Agnor?

Yes, I did.

I wonder if you would tell the Court, please, the date
you-were there, and your pufpose in being there?

My first time on the site in question was oh December the
ﬁineteenth, 1975; and my purpose was to perform a boundar]
survey for the . . . to define tﬁe separate tract of

land that is apparently being discussed here today. I
And subsequent to that first occasion there, did yoﬁ, on

I was present again on the site on January the second,

1976.

On either of those occasions, other than your conversa-
tions with Mr. Agnor, did you have conversations with any
of the_property owners there?

Yes, I had conversations with several of them. Some of

them, ﬁheir names I don't remember. There was a conver-
saﬁion--and I don't know which day it was on; I believe

it was the first day that we were there, in Decémber,

on December the nineteenth--there was a conversation with

Mr. Houff, who,'I believe, owns the house, the home that

Y
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 DIRECT - CLARK [Tr. 157

O > 0O P )

is probably the closest to this site.
And did you at that time explain your purpose in being

there to Mr. Houff?

'The situation was discussed. I don't recall the exact

conversation. He was told--and not specifically by me,

but by a member of my surveying party, I believe--that
we were surveylng a site for the radio tower. The first-

this was how the thing . . . how he . . . I wasn't right

at the . . . directly in the presence at the time on the

but I was elsewhere on the site. But there was conver-

sation during the time we were on the site, and dis-

. cussion--some discussion of the fact that the tower was

going to be .

Well, yoﬁr son was therévwith you, was he not?
My son ﬁas a member of the sdrvéying party, yes.
And he is presént'here in the Courtroom today?
Yes, he is,

All right. Answer Mr. Robey's questions.

Cross Examination by Mr. Robey:

Q.

A.

Did I understand you to say that you didn't have conver-
sation--that you did not hear the conversation that you
referred to?

Not initially. The conversation was initially'with my

site;

eourl Reporting Serwce
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- son, a member of the survey party. But I did talk to

Did yod . . . you did a survey out there?

> O 3>¢.O

Mr. Houff at that time, and I believe again on January

the second.

Yes.

Did you do anything else?"

We did the boundary survey, and we staked the location
for the tower itself on the site.

Did you do a topographic?

We did a very preliminary and brief topograbhic survey,
inllocating the high point on the hill and the bottom
of a hollow, énd—-in fact two hollows, one on each side
of the tower site.

You had not done a topographic prior to the application
for the building permit, on the seventeenth? Is that
right? |

No, sir. My first time on the site was on the nineteentl.
So would it be correct to say that there is no way that
a topographic done by you could have been submitted with
an application for the building permit as required by Fhe
Building Code?

I madé no topographic survey on the site.

Have you ever submitted a topographic for Mr. Rogers tb

the Building Inspector?
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CROSS - CLARK ’ [Tr. 139_5

Direct Examination by Mr. Poff:

No, sir. I have not submitted anything to the Building
Inspector.
All right, sir. That's all.

MR. READ: - We have no questions. -

WITNESS - M. ROBERT ROGERS, recalled

Ho.

A.

e

I believe you were sworn this morning, were you not?
Yes, sir, I was.

I will try not to duplicate any more than I have to the
testimony that.you gave this morning. As I understand
it, sir, you are the owner of a radio station in Waynes-
boro? |

Yes.

And.what is your contractual relationship with WREL?
Well, oﬁr Corporation, which owns‘a licensed facility,
radio facility, in Waynésboro, has a contract to purchasg
the broadcast assets of WREL, which was submitted by
Mr. Costello, as you know.

Would you go forward, in light of what Mr. Costello has
told the Court, sir, and just outline to us the consid-
erétions that led you to this particular site for the
construction of this radio antenna?

Well, as the Court knows, the contract required us to mowv
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DIRECT - ROGERS _ [Tr. 190.

to a new site. As was also explained this morning, we

entered into . .‘. Well, let me backtrack‘a moment here.
We enfered into the contract with some caution, being
aware of the County's position on where a radio towerv
might go--or at least what appeafed to us to be the
County's position; because knowing that it had to»move
somewhere else in the County, we had to determine where
it could go on two counts. One, where might there be an
available site; and, two, how woﬁld that site meet the
engineering requirements of the Federal Communications
Commission, which are very severe and very tight. And
since you will have another witness on that subject later]
and I have just practical bﬁt not complete technical
knowledge, I will just refer in passing to the fact that
the station, from any new site, must be quite close to
the City limits of Lexington, in grder to provide‘the
intensity of coverage that the FCC today demands for
serving a city of license; those requirements are con-
siderably tighter now than they were thirty years or so
agobwhen WREL was founded.

In that connection, sir, are you sufficiently knowledge-
able to advise the Court as to whether the present tower,
where it is now located, could be used, or'cbuld be--if

it were being constructed today, could it be used, under
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site selection map, showing the very limited area in

DIRECT - ROGERS [Tr. 191.]
the FCC requirements as to the placement of the tower?
Our professional'people tell us that it does not meet
the requirements; and our professional witness,.if he
goes on, will show .

MR. ROBEY: I object to what the professional

people tell him; it's hearsay, Judgel

MR. POFF:  We'll withdraw that, because we'll
put on the witness for that purpose.
All right, sir; go forward, sir, then, and how did you
Happen to, in trying to cope with the various problems
that you have outlined to us, what led you to this
particular site?

Our consulting engineers drew up for us what is called a

which WREL could operétevas an alternate site. And I
gave that site selectiop map which was drawn--it was
the first document that was drawn, just a rough copy,
because we wanted to work in a hurry--to Ruth.Agnor
Herring, who is an experienced real estate broker and
agent in Lexington, and delegated to her the assignmen;
of lééating‘a willing seller within those boundaries.
Shé came up with_what appeared to two willing sellers--
Mr. Agnor, and’anothér up the hill froﬁ Route 60, east

of the City. That gentleman, in the end, decided he
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DIRECT - ROGERS ' [Tr.192 H

- in another case, as is in the record here, was still

that correct?

really wasn't willing to sell. - So we were left with the
only one willing seller, Mr. Agnor, whb, as you know,
entered into a contract with us at a price that we could
afford; and that was all that was in front of us.

But again, out of prudence, before I took the option
for my Company, I consulted Qith the County officials,

to find out if the 1974 opinion, which had guided them

the prevailing position of the County administration and
Board of Supefvisors; and I was advised that there was no
change. |

Was that request made to Mr. Austin, or Mr. Miller, or
That was made to Mr. zﬁ;ﬁin, who was at thaf time the
the Chairman of the Board of Supervisors. He didn't say
he was speaking for anybody but himself, but he did say
that that was the County's position in this matter.

Now, Mr. Rogers, it is in evidence here that you applied

for, I believe, and obtained this building permit in

December--about the seventeenth of December, 1975; is

Right.
Did you, subsequent to that time, have any discussion wit
any of the Petitioners in this case, to apprise them of

your plans in constructing this radio antenna?

h
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Well, subsequent to the survey, when the tower site was

DIRECT - ROGERS [Tr.q95

designated, the actual base coordinates, I myself, on or
about January twelfth, 1976, went to the site to take
photographs, which were a required part of the engineerin
application to the Federal Cormunications Commission.
And at.that time, I soughf out Mr. Houff, whom I had met |
éasually earlier, in order to discuss with him wﬁat our
plans ﬁere,'in person. I had already been told by Mr.
Clark that his party ﬁad mentioned the ﬁlans.

I found that day that Mr. Houff, unfortunately, was
sick with the flu, and instead hisﬂwife received me. And
I talked with Mrs. Houff, who did tell me that that
wasn't the happiest thing she wanted near her home, but
that . . . the conversation didn't go much beyond that.
Were they, at.that time, aware of the fact that you had
the building permit for the radio antenna?

Yes. She said_that she‘was well aware of it, and had
discussed it with the neighbors.

Now, do I gather, Mr. Rogers, correctly, that everything
as far as the FCC is concerned isvnoﬁ approved for your
purchase of this station?

Yeé. That's in evidence\here; but there is a very heavy
condition on it. Unless we can move that tower, that

radio antenna--or to put up a new one, actually--within

g

Court Reporting Service

32 GRANAM STREET
HARRIBONBURD, VIRGINIA 22808

144



10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
2.
23.
26

DIRECT - ROGERS [Trl94.

six mopths, the FCC document requires us to surrender

tﬁé license. And if it took fhat route-~see, we have six
months of permission to broadcast from the present
facility, to allow a reasonable time for the construction
of a new facility. And if that should happen, of course,
there 1is anofher channel by which Lexington could.literal
lose its radio station. |
Well, I géther,your closing date under the contract, as
I believe Mr. Costello told us, is a few days off--Novem-
ber one, 19767

That's the contemplated closing date.

And unless you close at that time, and take the risk of
your getting an approved toﬁer site within six months,
then you just won't go through with the purchase of the
station; is that correct?

Weil, I really . . . that's a business Jjudgment that woul
have to be made. But I think it would be . . . I really
can't make that judgment from the witness stand, with
your permission. You heard Mr. Costello say that they
aré confronted with-—frpm the point of view of their
reépohsibilities as trustees--to make the most advantégec
sale of the land. We would have to decide what risks
we would take if we closed and ended up with a total

loss, because then we would not only have paid out the

ly

d

us
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DIRECT - ROGERS [Tr. 195 [

'is not released--then you would have to find another
Well, I don't know where we'd find such a site, on two

One, we know of no other willing seller; and, second,

in any one zone of the County, we can't go in any zone.

Cross Examination by Mr. Robey:

investments that we have already made in processing this
matter, which is a considerable investment, approaching
a hundred thousand dollars, because oftlegal complica-
tions and other matters; we would also have to considér
that in that framework we could end up having bought
the‘stétion, and not being éble to operate it.

Do T understand correctly that if this permit is revoked,

or if you are not permitted to build, if the injunction
site within six months from November 1, 1976? -
counts, from what I have learned through this process.

I have the impression--and you lawyers will have to find

out whether it's correct or not--that if we can't g0

All right, sir. Thank you.

Q.

didn't you? You knew that there was substantial objectio

Mr. Rogers, you had knowledge back in early May, or
April, that there was some substantial question in regard
to the neighbors, and Mr. Read's office, in regard to

the propriety of this tower going in a residential area,

n?
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CROSS - ROGERS [Tr. 196.

LQ

o > D >

I knew the question had been raised; of course, I did.
And you knew that the.Commonwealth's Attorney's office>
had been asked to see into it, and, in fact, he called
you and told.you to stop out there, didn't he?

That's right.

And so you were in a position way back then to hold up
and see what happened, weren't you?

No, Mr. Robey, I was not in such a position.

Why weren't you?

Because, as you heard, we were under the need to perform.
Well, you had signed a contract, without a place to per-
form it on, hadn't you? 4You signed a contract to buy
the station, aﬁd didn't havg a tower site, did you?

We were under that contract supposed to get a tower site
within thirty days, whiéh we did. And had we not gotten |
a tower site in thirty days, then the contract would not
have been operable, and-we would have had minimal out-of-
pocket 1loss.

When did you sign the contraét?

Well, it was ratified by both partiesvsométime betweenﬂ
September tenth and twelfth, as Mr. Costello said.

And ydu are now telling the Court you got a toﬁer site
in thirty days?

We got the option within thirty days, yes.
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CROSS - ROGERS . | [Tr. 1497

that as a building site, under the terms of the contract?

- There was no requirement to do that, in the contract.

o » o ¥ o F P

I thought you signed the deal with Mr. Agnor in December?
No. Mr. Agnor testified that the option lease deal was
signed in September.

And in thirty days you were supposed to get'approval of

That isnot . . . I'm not'completely sure of that. The
contract language, as I recall it--and it's not in front
of me--specifies getting a zoning permit, because the
Within the thirty days?

Yes. But

Did you get it?

It turned out that no zoning permit was needed--that

Did you get a building permit in thirty days?

Well, a building permit would signify that it couid be
built in that zone, wouldn't it?

Well, the advice we received was that the tower--the radip
antenna tower--goes in as a matter of right, and we had
performed.

Tell me this, Mr. Rogers, thére are some commercial

and business sites available in and about the Ci;y of
Lexingtbn, are there not?

‘Well, my real estate adviser had better comment on .that.

I'm told that sites of this nature are not available; and
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CROSS - ROGERS [Tr. 198 ]

.+ Well, let's talk in terms of the land where the tower

. - Right.

even if they were, there would remain the question of
whether the Code, by your interpretation, permits such a

use. Studios and offices, yes; but

is now. That's for sale; or it was for sale when you

made your bid, wasn't it?

Why didn't you buy that land?

Because, as Mr. Costello said, they were 1ooking for
three hundred and fifty thousand dollars, which is twice
whét the station itself is worth. |
Well, what you're saying is that the price was too
expensive? |

It is not a viable way Eg‘have a radio staion, in a
market of this size--thaﬁ's right.

I agnee.’ Now, that being the situation, then, in order
for you to make money, énd to save money on ydur invest-
ments, you want to put the tower arbund these people's
homes, at a cheaper price; isn't that what it amounts to,

Mr. Rogers?

We have to move the tower, as it was said to you, because

it is not economically viable to keep it there; but--or fior

anybody to keep it there.

So it's money
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CROSS - ROGERS (7. 199
1. So it has to go somewhére.
2. It's money, for you, and it's money for the shareholders |
3. of the WREL Cofporation—-is what if amounts tq-—is the
4. ‘reason that you're mo&ing that tower; isn't it?
5. Well, there are equities involved, yes, I would think so--
6. very much so.
7. All right. 'And.what equities are taken into consideration
.8; about phe propriety of a radio tower right next to some-
9. body's house? What account did you take for the diminish-
10. ment of that, to their homes?
-11, Well, you.didn‘t'want that in the record. Ve did‘... . We
12. do have a radio broadcasting station in Waynesboro; in
13. fact, there are two of them there, and they don't seem
14. ' to{have harmed the adjacent residential property owners.
15. You say a radio tower in a residential aréa does not harrl
16. the value of the property? is that what you're telling
17. the Court? |
18. I didn't say that. I said that that's a conclusion .
19. Well, you .
20_' I said that in Waynesboro'there is WAYB radio within the
21. City limits, which has a radio tower which doesn't appean
22. to have been detrimental to the residential landowners
23. that
24 . And that radio tower was build prior to the Zoning
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CROSS - ROGERS ' [Tr.200.1]

>

» O

three hundred feet high, and four in a row, we haven't

" had any complaints from the neighbors.

Ordinance of Waynesboro, wasn't it?

We hgve four three-hundred foot téwers in Augusta County,
and the residential development in that area has been
excellent, right across the street

I'm talking about the tower that you brought up--it was
built in 1947,.wash't it?

Which one? -

The one.. . . the WAYB tower.

That's right. And that has been intensively developed
for residential use since.

Since then?

Yes. But in the case of our four towers, which are

How much are you paying Mr. Agnor for the land out there?
Fifteeh thousand odd dollars.

And you will concede to the Caurt that while the price
may not suit you, there is property availéble around
the Lexington area, at a price?

None was disclosed to me.

Well, we disclosed one--the WREL site.

We have explained--that site is just too, too valuable.
Too expensive?

And we've gotten into some things beforg, Mr. Robey, that
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CROSS - ROGERS  [Tr. 201,

I could help clarify. You see, a radio antenna isn't
just a pole in the air. There also has to be around it
some . ., . this is for AM radio.

Not just-a pole in the air?

No, it is not.

There's a whole lot more to it, isn't it?

The more to it is that there has to be installed--and
which is something called a ground system. And the groun
system consists of really almost miies of copper wires.
They have no, you know, electrical energy of the sort
you're thinking about. And these are distributed on
fadials in the ground, in a circumference around the towd
And these radials--there would be a hundred and twenty
of them for a single tower--are part . . . are the most,
;eally, in a sense, thé most important part of the radiat
system-—because by day, that's about the only sigﬁal

most people receive; by night, you have thé sky wave
enters into it. And, theréfore; that's why the large
acreage is needed. You see, to that extent it's differen
from a say, a tower that supports a television transmitti
or receiving thing, because the tower itself is inanimatg
there--it's just a supporting structure. In the case of
thevAM radio, which this is,Athe tower is the radiator--

it's kind of an enlargement of the buggy whip on your

d

r.

ing

t

ng
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Q.

in any case. You have very little .commercial land, or

use of the scarce cormercial land; whereas tying it up

" produce very possibly some benefits. It is guaranteed

CROSS - ROGERS v [T+ 2023

automobile. And this is not, in my opinion--and my
qualifications include sitting on the District Planning

Commission--a really provident use of commercial land

industrial land, in Rockbridge County. And the most
providént use of that in the field of tax base, and
return to the County, of course, would be something like

a Holiday Inn or the shopping centers, which can make

in open acreage, which this amounts to, seems to me is
not the most provident use, even if we didn't have these
other considerations.

Our tower, as planned, in its present site, does

that those adjacent homeowners--and only a few of them
have direct line sight of it--have open land theré; where
as, 1f it should some déy get water and sewer and be sub-
developed, it would be intensively subdeveloped. So that]
isAone gain. It doesn't produce
Did I understand you to say that it's an advantage to hav
the tower there, as opposed to homes? ‘Is that what
you're‘saying?

It could be, because the land is kept open.

I think you've answered my question, Mr. Rogers. Thank
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Examination by the Court:

CROSS - ROGERS | [Tr203.

you.

Q.

' did you advise the Building Inspector--or the Administrat

. Oh, yes, sir; there was a letter attached to it. I thinK

- it's in evidence, isn't it? I'm sure the attorneys have

Mr. Rogers, when you applied for'this building permit,

of the purpose that you were going to use this land

for?

it--the December sixteenth letter, in thch I made the
complete disclosure.

MR. FRANKLIN: Judge, there wés a letter--we got
it in earlier this morning. There
is a letter that was'attached‘to his
appliéation, if Your Honor please,
as Exhibit Number One. This ié the
letter that was attached to the
application

December the sixteenth--it waé written the day before.
And I had felt the desire--although tﬁere was no'sﬁch ]
heed; you can just apply for a permit on a form--I had a

desire to make a complete disclosure.

And you presented this letter together with yocur applica-.

tion .

or--

Court chporluzq Service

32 GRAHAM STREET
HARRISONBURD, VIRGINIA 22801

154



-10.

11.

12.
13.

147

15.

16.

17.

18.

19.
20.
21.
22.
23.
24,

COURT - ROGERS . 2(;]

-applicatibn, which I believe happenédf

 tower function?

. Oh, well, perhaps I should ask him. I don't know.

. I think it would really be better. I will answer

" The tower, I repeét——and, first of all, my education was

much aware of that through the CB movement, in which the-

or the ham radio, or things like that. In this case,

it radiates out the AM signal which is fed to it from the

[Ty
X~

That's right; and I requested that it be filed with the

Tell me something about . . . I have no knowledge at all-
my education in these radio towers is very limited. Now
these people are strongly objecting to this tower, as you

know. And what . . . how does it‘function? Howvdoes thi

Well, I'm going to say what I have to say;‘and if Mr.
Robey is dissatisfied, then we do have the man who

designed it and submitted the application.
briefly, and then he can go into it in more detail.
limited in this, too, until I became an owner, I assure

you--but I think it's pretty generally understood that an

antenna can either transmit or receive. And we're very
the tower--the antenna--we're looking at, which is the
technical term, is what is called an AM radiator, meaning

transmitter. It radiates the electronic impulses which

are received by radio receivers.
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. do with the FCC. We have another regulatory agency,

. Absolutely noiseless. It makes no noise.

‘expense to reduce the height of our proposed tower to

‘two hundred feet, so that . . . and we did get an

- COURT - ROGERS ' 5 [Tr.205.

Is it noiseless?

Is it hazérdous?_

It is not hazérdous, by'any authority.

Well, I know,.that I have observed the tower up hefe;
and there are lights flashiﬁg on that--a red light

Yes. Right. The reason for that--it has nothing to

called the Federal Aviation Administration. And they
have taken the position, which I think is_correct, that
any tower two hundred feet or higher--or, higher than
two hundred feet--must have this orange and white
painting on it, and must also have these flashing lights.

That is why we went to considerable trouble and added

exemption from the painting requirements and the lighting
requirements, so that, at ﬁight, the towér will not be
a mark on the horizon, and by day it will.be a neutral
kind of gray, and rather slender, and

Will this interfere with the TV reception?

It.will not. And, again, I prefer that the expert téll
you why; but I'll tell you briefly that the AM radio

broadcast is emitted in what is called thousands of

»
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' COURT - ROGERS - [Tr.206.

cyéles. You have heard it on radio stations, I'm sure,

~ where WREL is 1450 kilocycles. - I'm not even sure 1've

got that right, but it's something like that. And TV
signals are in millions of cycles--megacycles. And they
really are so distant that interference with TV is not

realistic. Our'man will explain that to you.

. Well, I know, Mr. Rogeré, that you are interested also

in retaining the good will of the people in that neigh-
Borhood . .
I cou1dn'tvthink more of ;etaining good will, bécause
all a radio broadcaster has is to serve the community,
and to produce good will. I do not want to offend them.
But I do-know; from expefience, that they will be much
less béthered by this than they think they are going to
be. And I thenvrefer, as a practical ﬁatter,_since this
is a community that youAare all familiar with--take a
look at what's happened éround the Columbia Gas tower,
which is a three hundred and seventy foot tower, like
WREL;S, and has the flashing™~lights and the orange and
white paint, and also is a short-wave communications
systém, which, in theory, could interfere with TV. .We
haﬁe none of those characteristics.

I have no hesitation in séying that I am among those

who moved to this area--I came from a metropolitan area,
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Q. I wanted to ask the same question I asked earlier when

COURT - ROGERS [Tr. 207 ]

seeking peace and quiet--and that all of us would rather
not see any change. ‘1 also learned, mény years ago, that}
if you don't waﬁt change, you better not buy next to any
empty ground. And obvioﬁsly, the last thing we want to
do is to offend anybody. Our whole future depends upon
pleasing this community; Wé really felt we had1no choicels
here. We couldn't go farther out in the County;—in
other words; in iand which 1is still more open--for reasons
that will be explained by tﬁe technical expert.
Q. Thank you.

" COURT: - Mr. Read, did you have some questions
for Mr. Rogers?

MR. READ: Yes, sir.

Cross Examination by Mr. Read:

Vyoﬁ were testifying, and that is, with reference to my
telephone conversation to you on May fourteenth--I would
like to ask you if, subsequeﬁg to that conversation, that
is the next day, whether WANV agreed not to continue any
furthér construction?

A. That ié right, Mr. Read. We had . . . I'm in the communi-

cations business, you know, and we had a communicattons

gap. I thought that the import of your question was
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- by June second, or whatever the date is on your letter,

So, thereforé, Mr. Read agrees we didn't breach that

CROSS - ROGERS [Ty 208.
thét we had reached that agreement before May fourteenth,
which, of course, we now agree we did not. But subse-
quent to your telephone call, we mutually agreed that at
that time we still thought there might be an opinion from
the Attorney General--that until such an opinion was
rendered, we would not do further construction there; and

we would resume it only when and if . . . And, of course,

we had received the information that he was not going to
render an opinion. And then you said weAhad a standing |
permit.

Thank you very much; that's the only question I had.

MR. FRANKLIN: I agree with what Mr. Read said
earlier now, Judge; i didn't realize
he was talking aboﬁt the fourteenth.
of May. That was the date of the

agreement.

agreement made on May fifteenth. - . .
That there would be no.construction then after that?
Right; Until you released us.

| MR. POFF: ~We have no further questions.

| COURT:: Mr. Robey, do you have anything

further for Mr. Rogers?
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'RE-CROSS - ROGERS | [Tr.209 ]

Re-Cross Examination by Mr. Robey:

Q.

‘since you've opened the avenue for me, Mr. Robey, the

This transmitter building that you put out there now,
what color is this, Mr. Rogers?
It's red barn color. It's a . . . it seems to be a com-
patible . . . We chose it for that reason.
What color is it?
Red barn, with white trim. It's a miniature 1ittle barn-
you've seen them around.

COURT: : With a figgre of a horse on 1it?
Right. 1In fact, we bought it from Sears and Roebuck in

Lexington. We tried to patronize local business. And

name of the building is Lexington Number Four.

Mr. Rogers, I'm cerfainly'impressed with what-you havé
to say; but our people haﬁe a lot of problems about
what YOu're doing. And that's the reason_we‘re here
today.

Mr. Robey, I appreciate it, but, as yoﬁ have'pointgd
6ut, it's gbt.to go somewhere. And we were deflected
hére-—that is the explanation of the point, Your Honor,
that Mr. Robey raised, although this is really Rock-
bridge's problem and not ours--we're together in this.
There is no practical way to move that tower around on

the present site, and an adverse decision here would fres

ze
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RE-CROSS - ROGERS | [Tr.210.0

that station to‘that site; and, as you heard from Mr.

- Costello, as a practical matter on the Court's mandate,

he feels they can't keep it there.
COURT: This case, of course, will be

decided on the law, and-.

A. I know, sir.

Q.  Just one lgst question: bid yoﬁ éign any affidavif,
.when youiapplied for‘your building permit; and, if so,
whéré is'ité |

A. You khow, Mr. Robey, that I didn't.

Q. And Mr. Agnor did not sign one, did he?

A. We were .

Q. An affidavit . . . just answer my question for one time.

A. The anéwer is no.

Q. Thank you sir, for ansWering the queétion»once.

(Recess.) |

WITNESS - LYLE KOOGLER

Direct Examination by Mr. Franklin:

Q.

For purposes of the record, would you state your full
néme,'please? |

Lyle Koogler.

And your address?

Fairfield, Virginia.
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DIRECT - KOOGLER el 211]
1. |Q. ﬁow long heve you been a resident of Fairfield, Virginia,
B 2. "“ Mr. Koogler? . |
3,. A. Since 1947.
4, Q. Haﬁe you beeh continuously a resident of_Feirfield.since

5. 19477
| A. Yes, sir. : ' | ' o
Q. And Fairfield, Virginia, is.located iﬁ'what ceunty?
§. |A. Rockbridge County.
Q

During the period of time that you have been a resident

9.
10. | of Fairfield, Vlrglnla would you tell the Court, please
11. whether or not you have had an occasion to serve on both
12. - the Planning Commission and the Board of Superv1sors for
13. " the County of Rockbridge?
14; A. ‘Yes, sir. I served on the Board of Supervisofs two
15, |- terms,iending’Decembef of '71. And I served on the Planning
16,‘ - Cormission, as a representative of the Board_of Supef—
17;- visors, duringvthe first term. |
. 18. Q. Yeu may have stated it in the record, and I mey»have been
19, thinking aboﬁt something else--what spen of time did your
20. term on the Board of Supervisors cover?
21. A. 1964 through '71, I believe.
22 |Q. 1964 through 1971%
23. A. Yes, sir.
”24_ Q. Now, during that period of time, would you state for the
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 DIRECT - KOOGLER | | [Tr 212.]

'recordvplease whether .- what the hlstory of the Board.

- of SuperVLSors legislation has been w1th regard to a

- objection, I should say, I guess—~from the residents of

year in which the original Zoning Ordinance that you have

zoning ordlnance or ordinances?
/

During my first term, an ordlnance was enacted in July,

I believe, of 1964. And due to severe cr1t1c1sn-—or -

Rockbridge County, due to the strictness of it, it was
repealed after about three months, I believe. I don't
know the exact time.

Do ybu recall the date of the Supervisors meeting, or the

described as being too severe wes repealed?
Not the exact dete. If 1 rememher eorrectly, it was
about three months after it was enected.
MR. ROBEY: - ‘What's this?
MR. FRANKLIN: This‘is a certified copy of the
| Board of Supervisors minutee,
repealing the first Zoning Ordinance|.
MR. ROBEY: What's it for? = °
MR. FRANKLIN:  To show the legislative history of .

this Zoning Ordinance, that at one

time there was .a very severe, extremely

restrictive zoning ordinance, which,

in response to petitions, and
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DIRECT - KOOGLER [Tr213ﬂ

COURT:

MR. FRANKLIN:

.- bility.

petitioners represented by counsel,
Mr. Gunn, the Board of Supervisdré,
undéflpreésuré ffomvthe County
residents, repeaied this.extremely
festrictive zoning ordinance, to

provide the County with more flexi-

Well, thére's no issue in this

case but that this area is residen-
tial, is there?

No, sir, Your Honor; but it goes,
if the Court please, it goes to the
question, again, of whether Mr.
Miller acted properlylin issuing
this permit; and T think the history
of zoning legislation in the County
of Rockbridge, moving'from a severely
restricti§e and confining zoning
ordinance into a more flexible zoning
ordinance, as Mr. Koogler is testi-
fying to, shows even clearer that
there was not an.abuse of ‘discretion
on the part of Mr. Miller, and that

his decision was, in fact, not
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DIRECT - KOOGLER « [Tr.214]

COURT:

MR. FRANKLIN:

COURT:

MR. ROBEY:

plainly wrong.
Well,\wésn'tvhis'conduct controlled
by the existing Ordinance, at the
time that he

Yes; sir, it was.l But I think ;
again, not to Belabor the point,
Your Honor pléase--I think thaﬁ, whi
his conduct was governed by the
existing permi;, I think it would
be permissible to show the legisla-

tive history, to show that this

ordinance was, in fact, less restric

tive, and it was, in fact, the inten

of the Board of Supervisors to creat

a plece of legislation which, in

fact, was less restriétive.

Well, if Mr. Robey has no objection
to it

Judge, I'm just wohderiﬁg when this
situétion is going to stop--wheﬁ
I'm going to feel compelled to just
abSolutély and unequivocally object
to all of this irrelevant testimony.

I've done it as a matter of courtesy

le

t

e
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DIRECT - KOOGLER [Tr. 215.}

COURT:

MR. ROBEY:

COURT:

'MR. FRANKLIN:

COURT:

because I héd nothing to hide. But
here we are back eventually to this
one thing, and that 1s the Zoning
Ordinance that is in existence now.
And the Mormon v. Young case, it
tells the Court how it is to read a
zoning ordinance, and look at the
words, énd interpret ité meaning.
And I have objection, if the Court
is going to pﬁt any weight to it--
but if you want to let them go
through the formalities of it

No, no. If you . . . I think you
should object whenever you think
it's proper to object; and I will
rule ‘accordingly. If you object to
it, I'11l sustain the objection.

I object, sir.

I don't see where it h%s any?—serves
any useful purpose.

If Your Honor please, we would like
to tender, for the purposes of the
record . . . and save dur point

You can tender it, but I'm not going
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DIRECT - KOOGLER [Tr. 91¢ ]

MR. FRANKLIN:

COURT:

MR. FRANKLIN:

to admit it into the evidence.

All right. -Well, the record would
show, then, for the fgasons previous|ly
stated, we would tender a duly
attested and certified copy of the
Board of Supervisors--the minutes
of the Board of Supervisors of
Rockbridge County of September the
fourteenth, 1964; repealing the Zonihng
Ordinance which preceded the present
one.

Well, also state for the record why
you are tendefing.it.

We, if Your Honor please, we would
tender it because a portion of the
minutes reflects the following: a
request from the citizens of Rock-
bridge County, and the Board of
Supervisors requested, that. the
Planning Commission rework the
ordinance to provide minimal control]
for planning the future grbwth of
Rockbridge County, and that they

return to the Board of Supervisors
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DIRECT - KOOGLER [Tr.217.
within six months for the body's |
consideration or re—adoption,
rework--to show the legislative
history of the zoning in the County
of Rockbridge, moving from an
extremely restrictive zoning ordinan
to a more flexible one.

Now, Mr. Koogler, were you aiso on the Board of Super-
visors in 1971, when the éresent Zoning Ordinance was
enacted?
Yes, sir.
The present Zoning Ordinance . ‘. . or the Zoning Ordinanc
enacted at that time is the Zoning Ordinance we have at
present; is that correct?
With, I believe, some minor changes that have been made,
yes.
And this was done at the May twelfth, 1971, meeting; is
that correct?
I wouldn't know the exact date.

MR. FRANKLIN: We also have a certified copy of

| these minutes, Judge, that we would
tender. |
COURT: Is there any attack on the validity

of the Ordinance?

—

ce

e
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DIRECT - KOOGLER _ [Tr 218.{]

Q.

MR. FRANKLIN: No, sir. ©No, sir. None whétsoever.

MR. RORBEY: Well, T don't know what you're
asking Mr. Koogler about; it shows
on here: Absent, Mr. Koogler. It
shows he wasn't even there. How can
you ask him about it, when he was
absent.

MR. FRANKLIN: I can aék him whether he was on .the

| Board of Supervisors, and whether it

was enacted, Mr. Robey.

MR. ROBEY: ' Well, if he wasn't there, I don't
see how he could say. The record
there says he wouldn't know; it
says he was absent.

MR. FRANKLIN: Will you stipulate that this is a
verified copy of the record?

MR. ROBEY: Do you still attempt to submit it
through Mr. Koogler, when he was
absent?

MR. FRANKLIN: We'll put it in through Mr. Austig;
it makes no difference.

Mr. Koogler, during the period of time that yoﬁ served
either on the Board of Supervisors, or . . . well, during

the period of time that you served on the Board of
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DIRECT - KOOGLER [Tr. 219.

- Planning Commission. And the final analysis was--and

Supervisors, and also as their representative on the
Planning Commission, was there any question or any dis-
cussion concerning radio antennas?

There was . . . it was discussed at great length by the

the reason it was placed in each section of the Ordinance

was that due to the terrain of Rockbridge County, it would

be necessary not to limit the height of antennas of any
type. That was discussed there. Because if we did,

it would be areas of Rockbridge County that could not be
coverediby either radio or television.

MR. FRANKLIN: Your witness.

Cross Examination by Mr. Robey:

Q.

Mr. Koogler, I know it was a difficult time for you,
serving on the Board of Supervisors--any job like that's
difficult; and I know»that you-all probably gave quite a
bit of consideration to the establishment of your residen
tial areas, did you not?

We gave quite a bit of consideration to it all, yes, sir.
And yéu adopted, did you not, that your purpose in estab-
lishing a residential area was to promote and encourage 4
suitable enviromment for family life, and to prohibit all

activities of a commercial nature? Did you-all mean
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CROSS - KOOGLER _ [Tr. 220.

>

O >0

?>¢O D>D > 0

those words as they were written?

Section 4-1-10, you talked in terms of public utilities

Yes, sir; and I think a radio station is necessary in

We meant what is in the Ordinance.
You meant what you said there?
Yes, sir.

And when you talked in terms of public utilities under

necessary in the area, for the maintenance of the property.

Did you mean necessary, when you said "necessary?"

Rockbridge County.

Where do you live, Mr. Koogler?

I live in Fairfield. |

What's it zoned out there?

Where I live is zoned agricultural.

It's zoned agricultural?

Our home is an‘agricultural area, yes, sir. I live on a
farm,

Are you saying--when you say that you think a radio
station is necessary to a . . . or your Board thought it
was necessary--are you saying that it's necessary to hgve
a radio tower in a residential area in order to have a
radio station in Rockbridge Couﬁty?

No, sir; I did not say that.

S0 you are saying that you think it would be good to have
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CROSS - KOOGLER , [Ty 221,

the radio station, bﬁt you're not saying that it's
neteséary to have the tower stuck beside somebody's house
All I'm saying is it's necessary to have a radio station.
But ndt necessary to have it in a residential area?

No, it's not necessary at any particular'location, as
long as it can meet the requirements. h

Thank,yqu, Mr. Koogler.

MR. READ: I have no questions.

WITNESS - DONALD G. AUSTIN

Direct Examination by Mr. Poff:

Q.
A,

Mr. Austin, would you state your full name, please, sir?
Donald G. Austin.
Mr. Austin, I believe you have previously been identified

by other witnesses as the County Administrator; is that

‘right, sir?

Yes, sir.

And I take it that, in that capacity, that you have
occasion to supervise the activies of Mr. Miller, who is
the Building . . . the Zoning Administrator?

Indirectly. Mr. Miller, of course, is in charge of

the building and zoning department. He does wdrk.under
my office.

Now, Mr. Austin, I believe also that in your capacity as

-~
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DIRECT - AUSTIN | [Tr. 22201

with certain attested copies of various meetings of the

. Do you recall, sir, when this particular Ordinance was

County Administrator you keep the minutes of the meetings
of the Board of Supervisors, do you not?
Yes, sir; that's correct.

And I believe at our request, sir, you have provided us

Board of Supervisors, have you not?

Yes. I believe they are photostatic copies from the

Minute Book. |

Now, I believe-~-let me get the record straight, sir; I'm

not sure wﬁich ones were , .‘. one was tendered; and I

believe they were received for the record, if not

received into the evidence.

MR. POFF: Was it the Court's ruling, on the

September fourteenth, 1964, that we
were permitted to tender it for the

record, but

COURT: ' But it was not admitted into the
evidence.
MR. POFF: All right. Well, we would proffer

it for the record.

adopted--this particular Zoning Ordinance?
The Zoning Ordinance that is now in effect?

Yes, sir.
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DIRECT - AUSTIN ' [Ty 223

et

at that time.

- what I think are the Minutes of that meeting, and ask

Ivbelievevthat was adobted at a meeting on May twelfth,
1971, and was to go into effect at twelve-oh-one a.m. on
May thirteenth, 1971.

Néw, without getting into the details of the prior sit-.
uation--and you are aware that there had been an earlier
ordinanée, that had been revoked under public protest?

I was aware of it, although I was not with the County

Now, I show you, sir, what has been . . . Well, do ybu_
know--let me aék you this question-~-do you know whether
the 1971 Ordinance as adopted was more stringent with
regard to zoning requirements or less stringent, than.
the 1964 law which was later revoked or repealed?

I've never compared the two, and I have no idea.

Now, I believe, sir, you mentioned May the twelfth,.197l,

as the date that this Ordinance was adbptéd. I show you

you if that is a true copy of that?

Yes, sir.
MR. POFF: Your Honor please, I recognize that
| the Ordinance has been admitted, buf
to the~extent that they reflect the
legislative
COURT: That's on the existing Ordinance?
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| surrounding the construction of this radio antenna which

~ appeared before the Board of Supervisors in regard to

DIRECT - AUSTIN | | (T, 223

. MR. POFF;: That's corréct, sir.
MR. ROBEY: I have no objection to that. -
COURT: ‘ All right. That will be Réspondents'

Exhibit Five, will it not? I will
identify it as Exhibit Five.

I bélieve Mr. Austin, you are aware of the controversy

has become the subject of this litigation?
I am.
Were you present, sir, on or about June the fourteenth,

1976, when the parties involved in this litigation

this matter?
Yes.
And was it not true, sir, that the Petitioners in this
case at that time asked the Board of Supervisors to
revoke the permit that had previously been issued?
I believe that's correct, yes.

COURT: What was that date?

MR. POFF: : June the fourteenth, 1976.
And isn't it true that Mr. Robey, counsel for the
Complainants, was present at that timé?
Yes.

And Mr. Houff, one of the principal Petitioners was
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~ ‘present?

" And Mr.'Franklin, one of the counsel here was present?

P o) >0

DIRECT - AUSTIN | . [Tr. 22_5,
Yes.

Yes.

Aﬁd Mr. Rogers?

Yes: |

And.I believe also Mr. John Read, the Commonwealth's‘
Attofﬁej, was present, was hé not?

Yes, hé wéé;

And Was not this entire matter discussed rather fully'
before the Board on that occasion?

If memory serves me correctly, I believe it was dis-
cussed . . . I believe the Chairman df the‘Board allowed
the parties involved, both parties, to enter into the
discussion involving the situation. And I also believe
that our Commonweaith's Attorney entered briefly into the
discussion. Again, from mémory, I don't think.the Board
of Sﬁpervisors took any position atbthat time,

All right. The Board of Supervisors at that.timé had
been, as I believe you have stated--had been asked to
revoke the permit that had previously béen issued for the
construction of this radio tower?

I believe that Mr. Robey asked that the Board give due

consideration to it.

Court Reporting Service

32 GRANAM STREET
HARRISONBURG, VIRAINIA 22801

176



10.
11.
12.
13.
14,
15.
16.
17,
18.
| 19.

20.
| 21,
22,
23.
24,

. And did the Board revoke . .

MR. ROBEY: Let him answer the question;"
'MR; POFF:. .. I'ﬁ sorry;.I thought he had answered]
. S e _

. . Did you . . . Had you finiShed your anewer?

- Well, I meant to'say that I believe Mr; Robey asked

. clients.fairly. I would aSSumefhe.was esking for the

. And was any action taken by the Board of SuperVLSors on
~ June fourteenth 1976, as a result of that airing of this

.. matter, to revoke the permit that had been issued?

DIRECT - AUSTIN , [(Tr. 226.

for the Board's consideration in trying to treat his

permit to be revoked.
Did you keep the minutes of that meeting, sir?

Yes.

No, sir.
I showtyou, sit, what has been marked—-and i think you
prepared it--a certlfled copy of the minutes of the meeti
of June fourteenth 1976, and ask you if you.can identify
that for the Court as being a true copy of the minutes ofj
that meeting?
Yes,‘éir.

| MR! POFF: = - Your Honor please, I wogld respect-

fully tender the minutes of the

June fourteenth, 1976, meeting into

ng
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DIRECT - AUSTIN - [Tr.

N

2
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E——

7

evidence as the Respondents' Exhibish

next in order.

COURT: - Any objection, Mr. Robey?
. MR. ROBEY: No, sir. |
' COURT: i It is identified as Reépondents'

Exhibit Number Six.

. . Mr. Austin, based upon your memory of having been thzre

and to whatever degree you would refresh it from the

" minutes, were the Board members--the members of the Bozxd

of Supervisors--actually polled on that occasion as to |

Whétvaction, if ény, they wanted to take?

(No response.) |

Wbuld ip heip you if you reviewed your minutes on thzt?
It probably would.

% % %

>
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'A_

Mr. Austin, have you had occasion to listen to the actual

DIRECT - AUSTIN [Tr.231

% % %

tape'of that meeting?

Yes, sir. |

And can you remember from that tapé-—since we can't
locate it'in the minutes very readily--whether thére was
any polling of the Board on what action was taken?

It seéms'to me that there was an.informal‘poll taken by
the Chairman, to see if the Board wished to take any
action on it; and I believe ;hey'decided‘that‘they did
not want to take any action.

Moving on to another matter, sir, there was reference
by Mr. Rogers in earlier testimony tha; at some time he
called you, in the absence of Mr. Miller, to édvise you
that he was beginning to do some work out there, in the

construction of this radio antenna. Do you recall any

such discussion?

I have had several telephone conversations with Mr. Roger]
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_DIRECT - AUSTIN [Tr_232.

over the past few months. I cannot spécifiéaliy recall
tﬁat he indicated that hg was going to start building;
but he could very well have told me that.‘ I dbn't
remember. I do remember discussing with him, and inférmi
him of, ﬁhe five-foot minimum setback for aﬁ accessory.
building.

And that was one of several inquiries he had made to you
in thevvarious contacts he has had about this matter?
Yes, sir.

And he has talked to you as well as Mr. Millér about the
strictures that are involved in the construction of this
site, of ﬁﬁis tower?

Right.

Now,.Mr. Austin, to close by moving backward in time just
a minute, you are aware, are yoﬁ not, sir, that there had
been an earlief application by Mr. Harry Peyton, I
believe, for a similar ﬁype of constrﬁctioﬁ in a residen-
tial area?

Yes.

ng

And T show you, sir, what has been marked--or what I woulid

ask to be marked, if you will, sir--as Respondents'
Exhibit Number Seven, or the next in order; I think it's
Number Seven.

COURT: Have you seen this, Mr. Robey?
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DIRECT - AUSTIN [Tr.o33

MR. ROBEY: Mo, sir. !

MR. POFF: I think Mr. Robey is familiar with
it.

MR. ROBEY: Well, I may be, but I don't know
if .

COURT: That ﬁou1d be Number Seven.

MR. POFF: All right, sir.

Mr. Austin, can you identify this document which appears
to be on the County of Rockbridge stationery, and bears
the date of Séptember fourth, 1974; is that correct?
Yés, sir.

And what is that? Is that a document thaﬁ you prepared,
sir? |

Yes, it is.

‘And can you tell us just why you issued it, and to whom

you issued it, and what it says?

Mr. Peyton, at the time‘in question, had applied, I
believe, for a permit to construct a radio tower. At
that time, we examined the’Ordinance; and after consider-
ation, it was finally determined that we felt it was

a permitted use. And this was the reason for having this
written.

He needed that, did he not, sir, for ﬁn FCC application?

Yes, I believe that's correct.

Ld
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Q.

Cross Examination by Mr. Robey:

And so you issued this to him for that purpose, indicatin

that you would issue a permit for the construction of thils

tower?

Yes, that's the reason for this.

COURT:

MR. POFF:

COURT :

MR. ROBEY:

COURT:
All right, Mr.

questions.

DIRECT - AUSTIN 4 [Tr. 2134,

WREL, as I understand it. He made

I know his name was mentioned a whille

'Back.

Austin; thank you, sir. I have no further

GQ

Who is Mr. Peyton?
Peyton, sir, having been, I think,
under the evidence, agreed that he

was a previous potential purchaser o|f

application for the construction

of a radio tower.

Hé is the one who Mr. Rogers was
making reference to in the newspaper
article that was introduced by us,»
when Mr. Peyton was wanting to do the
same thing.

All right.

Q.

Mr. Austin, referring to the last paragraph of the minutds
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CROSS - AUSTIN - [Tx. 235,

of the meeting that--well, a number of us attended it--

~and to which your attention was called here on direct
examination . . . it says here: after further discussion

of the matter, the Board decided to follow the advice of !

the Commonwealth's Attorney and not get invélved in the
matter at this time. 1Is that a fair statement of the
decision or action'of the Bdardvof Supervisors--and that
was, not to get involved at this time?

I believe that's correct.

And is it true, as the minutes at the top of the page

- reflect, that the Commonwealth's Attorney advised the

Board not to get involved at this time, because litigatio
was imminénté |
That's corréct.
And it's true that they did not get involved?
That's cérrect. |
Now, Mr. Austin
MR. ROBEY: Before I ask him these questions, I
feel compelled to state that--or to

remind everyone here that--there is

n

a proceeding between these Petitioners

and the Rockbridge County Zoning
Administrator, for the purpose of

mandating his due performance,

Court quwrlinq Service

32 GRAHAM STREET
HARRISONBURD. VIRGINIA 22801

183



10.
11.
12.
13.
14.
15.
16.
17.
- 18.
19.
20.
21.
22.

23.

24,

——

CROSS - AUSTIN _[Tr. 234

fum—1

- Rockbridge County, and the Zoning Administrator, conferre

withdrawing the illegally issued
permit, and so forth. So I want to
start to ask these questions in the
context of our case against the
Roékbridge County Zoninpg Administrator.

Mr. Austin, has your office, as Execurive Secretary of

[

openly, and so forth, and very génerally,_with the Coxz-
monwealth's Attorney in regard to the legality and tha
validity of this present permit, sir?

We have--Mr. Miller, the Building Inspector, and mySeif--

have conferred with the . . .

il
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————————————

. Mr. Austin, after conmsultation and further consideration,

‘take about this issuance of this permit and whether it's

opinion from the Attorney General. I believe I am

I believe it was submitted to the Attorney General, in a

CROSS - AUSTIN o dTe 284k

% %

\

and discussions with the Commonwealth's Attorney, the
public official who is the legal representati?e of this
County, did your office and the Commonwealth's Attorney's

office make a determination as to the stand you would

valid?

Well, of course, as you are adware, Mr. Read asked for an

correét now in saying that the Attorney General replied
indicating that he would not issue an opinion since it
was in litigation.

Did Mr. Read not have his own opinion, which was furnished
to your office?

I understand that he did render an opinion, or . . . well|,

memorandum of 1a&--if that's fhe correct term--which I
did not see.

Well, what did . . . you've never szen that?

I did not see that.

Have you never seen it?
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what I'm hoping for. But, you know, Mr. Read, I'believe,

CROSS - AUSTIN | [Tr. 245 .
No.
But you've had discussions with Mr. Read about the
legality of this permit; have you not?
Yes, I have. |
And the discussions havé resulted with what conclusion
between you and Mr. Read?
Well, I don't know that we drew a conclusioﬁ; but we.Were
hoping--or I'm hoping . . . 1 shouldn'ﬁ say ''we''--I'm
hoping thét,'you know, we'll get‘an answer out of this
hearing here, one way or the other. I don't know if

that's really what's before us or not, but, anyway, that'

feltvthat, at the time, befére he'd written the Attorney
General, that possibly the permit should not have been
issued.

And you say yoﬁ weren't furnished with a copy of that
opinion? |

Well, I don't know that it was an opinion as much as it
was a memofandum of law that went to the Attorhey General]
setting out Mr. Read's case.

Do you tell the Zoning Administrator what to do, or does
he act on his own volition? |

The Zoning Administrator . . . well,-I don't like to say

I tell him what to do. We try to work together, in

Court Reporting Service

32 GRAHAM STARCET
HARRIBONBURD, VIRGINIA 2380

1R6



10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23,
24,

CROSS - AUSTIN [Tros46l

Re-Direct Examination by Mr. Poff:

effect.

But if he makes a decision as a Zoning Administrator,

in his legal capacity as Zoning Administrator, you don't
purport to have the authority to overrule him, or speak
for him, do you?

No, sir; I do not speak for.him’or try to.

And if the Building Inspector . . . that's the same
situation?

That's correct.

And notices and ofher things that have to be done in
regard to--or affidavits, or whatever, that are supposed
to be dbne by the Zoning Administrator, or the Building
Inspector--aﬁd not you?

Thaﬁ's correct.

Thank you.

Q.

Mr. Austin, just a couple more matters, sir. If I under-
stand correctly, you know, as a fact, thét_Mr. Read's
memorandum, which we had some discussion about this
morning and put into the record--was a memo that was sent
to the Attorney Generaltrequesting an opinion?

That's what I've been told. I don't know for a fact.

Do you know for a fact that
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RE-DIRECT -~ AUSTIY [Ty 247.

>

- o] >0

MR. ROBEY: = I object. ‘This is his witness,
calledlas his witness. :And I would
ask that the quéstions be asked in
the proper form; on direct examiﬁ—

ation.

MR POFF: _ I apologize, Mr. Robey.
' COURT: ~ All right.

Mr. Austin, let me ask you this,’sir:_ To your knowledge,
.did . . . Well, let me back up and ask it another way.'
. Did Mr. Read, or did he not, ever provide an opinion, a

. written opinion, to the Board of Supervisors on this

question?

A written opinion stating whether or not he felt . . .

Yes, sir.

. How the decision should be made?

- Are you aware of any such opinion?

I don't recall, no.

%X % %

PRSI |
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MR. POFF:
COURT:

MR. POFF:

COURT :
MR. ROBEY:

COURT:

MR. POFF:

‘be properly admitted into the evi-

RE-DIRECT - AUSTIN ' [Tr.v2L91]
‘ _ , B ~—

£ % *

They're the ones that we discussed

this morning--the one from Mr. Sisler

to Mr. Austin . .

And aiso a letter add:essed to Mr.
Rogérs?_

fes, sir——from Mr. Sisler'to'Mrf
Rogers. ‘AndvﬁheSe are the ones we
discussed,ﬁhis mofning.« I'd just

like to tender them for the record.

Have you read this one to Mr. Rogers!?

Yes, sir.

All right. I think they both can

dence. This will be Exhibit Eight,
and Exhibit liine.
We have nothing further of this

witness.
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_ CROSS - AUSTIN | [Tr. 250]

Q.

..' Cross Exaﬁination-by Mr. Read:v

Mr. Austin, I'd 1ikevto ask you if your officé relied
' upon.those two 1e;térs in the issuance of the‘pérmiﬁ
. Which two letters?

to WANV. The two letters just introduced into the

evidence.

Yes, sir.

That's all I ha&e.

MR. POFF:
"~ MR. ROBEY:
MR. POFF:

COURT:

him as an adverse witness--for just

- How can you call him as an

Your Honor please, we'd like to
recall Mr. Miller. I suppose, in

light of his position, we'll call
a couple of'questions.l

adverse . . . What's adverse about
him?

Well, I dén't kndw if he;s adverse~-
I don't believe he is. Which way
do you want me to call him, Mr.
Robey? We'll just call him as a
witness.

All right.
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DIRECT - MILLER - © [Tr. 251 |1

WITNESS - RICHARD MILLER, recalled

Direct Examination by Mr. Poff:

Q.

o > o »

Exhibit One, from Mr. Rogers, on December sixteenth, 1975,

‘revealed the fact that he was leasing these premises under

.require him to submit any affidavit in connection with

Mr. Miller, you have previously testified you are the
aning Administrator; right?
Yes, sir.

Now, do you remember, sir, that you received an applica-

tion which has been admitted into evidence as Respondénts

applying for this permit?
That's correct.
And you have had occasion, have you, sir, to refresh your

memory as to whether Mr. Rogers, in this application,

a lease optioﬁ agreement, hith the right to buy?

Yes, sir. |

So hé revealed.his proper connection

By the letter, yes, sif.v

He did not represent himself to be the sole ownervof the
premises?

No, sir.

Now, then, as a result of that, sir, did you make any

effort in the obtaining, the granting, of the permit, to

the application?
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~ DIRECT - MILLER

A.

lq.

Cross Examination by Mr. Robev:

No, sir, I didn't.

lThank you.

Q

.- Mr. Miller, have you read the law of Rockbridge County'
which says that where a building'permit is issued under

these circumstances, there must tz an affidavit filed?

- coming in, where he doesn't rezlly own the property——butf

. . ' . I
are issued to either a contractor or a brother or sister,

Have you read that?
Yes, sir.

I gaﬁher, then, it was a mistake oﬁ . . . an oversight on
your part, that you didn't requirs the affidavit as the
law.provides?‘

Well, I haven't required it on any of them, really.

Well, you don't often 'get a situztion where a man is

-

he just is kind of exploring the situation at that pointj
i
I
i

do you?

-

Well, I'd say fifty to seventy-five percent of the permiés

or someone comes in. _The owner . . . sometimes the owner
comes in.
But it's
I have not made it a habit, you know, to ask for the

affidavit.
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CROSS - MILLER ITr. 253

o F o » o »

l

And you did not ask for an_affidavit; and did not require - -

one, when you issued this permit?

That's correct.

Has the Commonwealth's Attorney of Rockbridge County
Ppresented to you an opinion that he thought the building

permit that you issuéd was illegal and invalid--hasn't

he?

I have not seen it.

You have not seen the opinion?
It was not sent to me. v ?
Have you discussed it with him?

. I have discussed some with him, yes.

And hé's told you that it's his opinion that the permit

is invalid, hasn't he?

MR. POFF:

COURT:

on the grounds that, number one, it

Your Honor please, I would object,
exceeds the scope of my direct exam-
- o
ination; and, number two, it dupli—i
i
cates testimony that we've gone over
many' times.

Well; if he exceeds the scope of

your direct examination, the witness

l

becomes his witness. Isn't that the

way the other territory is explored?
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CROSS - MILLER [Tr. 254.

Cap't he call him as his witness?
MR. POFF: I think he can call him as his wit-
ness if he desires. |
COURT: Yes, I think he can.
Mr. Miller, I am going to ask you whether, or whether
not, the Commonwéalth's Attorney for Rockbridge County
has told you, in your capacity as Zoning Administrator,
that this building permit is illegal and invalid, and
violates the Zoning Ordinance--of any one of the three?
Not really.
What do you mean by 'not really'?
Well, he just never’has told me in those words or any-

thing, that it is invalid.

. In what words has he told you?

Well, I don't know that he has really told me. I know
he sent for an'opinion from the Atforney General; but as
far as his making an opinion of his own on it, I'm not
really aware of it.

That's all I have right now. Thank you.

WITNESS - DOUGLAS DeLAWDER

Direct Examination by Mr. Franklin:

Would you state your name, please?

Douglas DelLawder.
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DIRECT - DeLAWDER | [Tr. 255

o F o » o

And your residence?
My residence is Maryland.
All right, sir. And your occupation?
I am a consulting engineer. |
Would yoﬁ state fér the Court, please, your qualification
in this respect? |
I worked for eighteen years‘with the consulting engineering
firm of Silliman, Moffet and Kowalski. |
I seé; sir. And are you currently a member of this firm?
Yes, I am, sir. |
Did you have, in your position‘with this firm--cause to
be preparéd as a part of the engineering appiication to
the Federal Cémmunicatibné Commission a site map?

.
Yes.
Would you, if yoﬁ would, sir, explain to the Court, pleas
exactly the significancé ofvthe sife’location map?
Yes. The FCC has requireﬁents on a radio station, as to
what éignal intensity it will place over the entire éity,
and also over certain other areas, like the main business
area of the city. And they also have requirements of
interference situations--this is talking about on the
same frequency, or the immediate adjaceﬁt frequencies of
that particular operating station or proposed station, as

the case might be. And taking these conditions into
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DIRECT - DeLAWDER , [Tr.256,

[ SeEN)

A.

account, we constructed this particular map, which has
a reference of figure number "3" in our exhibit for Mr.
Rogers, to use in determining site selectién areas.

And was, in fact, this site selection map made a part

of the FCC application?

It wasn't made a part of the initial application; it wag?

7
made a part of a further request by the FCC. ////////
cnted

The FCC has given approval to the map as/EEgs'
therein? | |
Yesf—the FCC raised no questjons with this map.
MR. FRANKLIN: Your Honor please,'We~w6ﬁ1d>offer
| this map as the next Respondenté'

Exhibit.

- COURT: - Any objection, Mr. Robey?
MR. ROBEY: No, sir.
COURT: 1 I believe that would be Exhibit

Nine. (Reporter's Note: Previous
exhibit was also marked Nine.)

Now, some question arose in Mr. Rogers's testimony, I -

think earlier, in response to some of the Court's inquiry].

1 wonder if you would explain what, if any, effect, a
radio aerial such as this, for AM broadéasting,'would
have on TV reception, and the like?

I thought Mr. Rogers did a very good job in explaining
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DIRECT - DeLAWDER . [Tr.257 .1

Cross Examination by Mr. Robey:

the situation; But just to sort of recap--the WREL
frequency is 1460 kilocycles, and the TV band starts in
the megacycles, as Mr. Rogers said. This 1460 kilocycles
can Be converted to megacycles; it's just merely'changing.
it by a thousand--so, thereby, we are talking in the same
relationship, and the 1460 becomes 1.46. The low part

of the TV band étarts around 44 megacycles.> So you've
got a separation of from 1.46 to 44; and with this separ-
ation, there is just no problem 6f interference to tele;
vision stations-jor television reception, excuse me.

MR. FRANKLIN: Your witness.’

Q.

A.

What does that half circle, or half moon, indicate?
What does it indicate?

Well, let's put it another way--does it indicate the area
in which the FCC would approve the tower as being?

It's the area in which the FCC would approve the tower as
proposed by Mr. Rogers, vyes.

Which would include all of Route 60,vhalfway between
Buena Vista--I mean halfway between Lexington, going
toward the interchange at 81?7 Going east on Route 60, it
would include that commercial area out there? Would the

FCC approve that?
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. I don't know right dff; but we've got a scale at the
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It includes the area as yéu,have described it. I'm not
familiar with the area as to whether it's commercial or
nbt.

I gee.v But all of that area in that circle is acceptable
byvthe FCC.to put up the tower? |

Yes, sir.

How many square miles does that area cover, sir?

bottom of it--you can square it up. Two square miles,
maybe.

Did you check ﬁhat Very closely?

Well, yes |

It includes the biggest part of the City of Lexington,
in addition to everything around it;

Well, but . . . there's the scale at the bottom.. There's
the total length, two miles, and

Well, it's more than twé miles across the middle of it,
isn't it?

Okay. And it's about a mile wide, so one times two is
two.

But it's much more than a mile wide; it's about two miles
wide, isn't it? Scale it there. Look‘at your scale.

See, that's two miles at the bottom, sir. What is the

scale? An inch to a mile?
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CROSS - DeLAWDER [Tr. 259.

‘way across. If we averaged it at one point five, let's

subject matter of this proceeding?

No, sir, it's been reduced; and I have no real reference
so it's just . . . At its widest point, it's about one
point eight miles wide. But, of course, you've got a

circle--an arc of a circle--so it's not that wide all the

say-~one and a half . . . one and a half times two would
give'us, what, three square miles?

How many acres in three square miles?

I don't know at this point. It éouid bé figured.

Have you personally gone upon the site which is the

No, sir.

Does the lay of the land affect how the waves will be
whenvthe waves come down from the tower and hit the ground,
does the lay of the land have some effect as to how those
waves come up?

Not the minimal change aroﬁnd a site like that. The
reason 1 qualify that is, of course, the lay of the land
has an effect, if you go out as far as the mountains are
concerned.

Weli, if this tower site was on sloping land--steeply
sloping land, or even slightly steep--would it have an
effect on the way in which the waves are deflécted when

they go down and hit this copper circle thing that you

Court T»parlz’m] Service

32 GRAMAM STREET
HARRISDNBURG, VIROINIA 22800

199



10.
11,
12,
5
14,
15.
16.
17.
18,
19.
20,
21,
22.
23.
24,

CROSS - DeLAWDER [Tr. 260.

Examination by the Court:

put in the ground under it?
It depends on what yoﬁ mean by élightly steep.‘
Well, what would you consider slightly steep?
As ldng as it doesﬁ't cut up directly behindlthe tower;
within a ﬁatter of feet, and exceed, say, half of the
tower would be a'rough ideav. R certainly wouldn't
want to see a tower put oﬁ a piece of property such as
that. But a gently slopingvterrain has no problems at
all, and it's been done many times Before.
All right. Well, then, you are saying that it really
doesn't matter too much how the land lays, or slopes,
where you put your tower? I mean, that isn't
It isn't a crucial problem.

.‘a crucial problem? Thank you, sir.

MR; READ: I have no questions for this

witness.,

Q. I'd like to ask a.few questions.- In your field, how much
experience have yoﬁ had in the construction of just a
tower similar to the one that's in litigation here?
A. When you say cénstruction, sir, are yéu talking about the
physical erection of the tower?
Q. No--I meant what is your knowledge . . . What I'm driving
Gourt Reporting Service
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COURT - DeLAWDER [Tr. 2617

Re-Direct Examination by Mr. Franklin:

Yes.

at, these people are complaining about this tower being
in the near Vicinityvof their homes; and they are com-

plaining, I presume, because it might be hazardous, or

it might interfere with radio or‘television reception,

or . . . Are you acquainted with the possibility of |

a hazard éreated by these towers?

Am T acquainted with the possibility?

I'm acquainted with the fact that wé haven't run into
any such problem, yes.

Your testimony in chief is that it would not be an in;er-
ference to TV reception; is that

I see no way that it can be an interference problem with
TV reception. |

All right. That's all.

Q.

I think I understood you, but just so we're perfectly
clear, it is your testimony that the tower and the tower
operation creates no physical hazard; is that | |
That's correct.
Thét's correct?

MR. ROBEY: , What do you mean by '"physical

hazard"?

(S
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Re-Cross Examination by Mr. Robey:

RE-DIRECT - DeLAWDER ' [Tx. 26201
MR. FRANKLIN: The wires, the current
MR. ROBEY: Well, is he going to testify .

who's going to testify now?

Q.

What do you mean by ”phyéicél hazard"? What did &ou
understand "physical hazard" to mean? |

That the tower, and the operaﬁion of the radio station
as it is located there, wpuid ha&e ﬁo detrimental effect
to the surrounding area--the houses, the people

Okay. If a child goes over and climbs up it, and falls
down;—falls off the tower--would you consider that as a
hazard?

Of cdurse. But he can climb up on the roof of his

house and fall off, also--that he lives in.

It would be just one . you're saying it's as easy
to get up on your roof as it is to get uﬁ on these towers
Well, I should think that it should be constructed that
way. And that's one of the requirements in constructing
it, that you do not make it easy to get to the base of‘
these towers. For instance, there should be a fence
built around the base of this tower, and I assume Mr.
'ngefs is going to do something along these lines.

There should be a fence built around it? Have you seen
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RE-CROSS - DeLAWDER [Tro63]

Direct Examination by Mr. Franklin:

the design submitted, which shows there is no fence?
This is . . . No, I haven't seen the design submitted
to the

Thank you, sir.

WITNESS - RUTH AGNOR HERRING

Q.

>

e > o > O

“Ruth Agnor Herring.

For purposes of the record, would you state your full

name, please?

And your residence?

Lexington, Virginia.

And your occupation?

I am a realtor.

In your profeésional capacity as a realtor, Mrs. Herring,
have you had oécasion to deal with WANV?

Yes, sir, 1 have.

What has been the extent of your dealings with WANV?

Mr. Rogers called me one day and told me he was looking
for avsite for a radio tower, and I proceeded to help him
find a site.

Now, when he called you and asked you about a site for
the radio tower, did he provide you with a map similar

to the one that has been introduced here as a site

Court Reporting Service
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DIRECT - HERRING [Tr. 264 )

. Yes, sir, I did.

- purchase, no, sir.

selection map?

Yes, sir,’he'did.v

And did you conduct your hunting--in the loose sense of
the word—-prospecting, for sites, based on this site

selection map, or one similar to it?

And would you tell fhe Court, please, for the record,
what, if any, locations you‘found to be available within
this area as shown on the map for the tower?

Well, available for purchase none. There were many that

I called the owners about--but as far as available for ’

You found none, other than the one that

There was one, that the owner considered, and then decide
that no, he would not sell.

Now, the only one that you found to be available--would
you identify that one for the Court, just so that the
record is completely clear on that, please?

Yes, sir. It's east of the City, on Route 60, approxi-
mately a mile, a mile and a half. It is a hill, a higb
hill. The owner wanted a hundred and fifty thousand
dollars ($150,000.00) for three acres at that site.

Did you, in fact, ultimately acquire a site?

Yes, sir.
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DIRECT - HERRING [Tr 265,

p-3

Qo O

Cross Examination by Mr. Robey:

And would YOu tell thé Court, piease, for the purpose of
the record, where that si&e is? |

It is property belonging to Mr; William Agnor.

And is that, in fact, the property in question here?
Yes;vsir. |

And thié ultiﬁately ended up being the only available
site . | |
Yes, sif.

in the area. Thank you.

1

Mrs. Herring, how many advertisements did you run in the
newspaper seeking, in these three squaré miles, this
area, séeking property owners to possibly come in and
sell their proéerty for a radio station or tower?
It's not my poiicy to generally advertise fof any one
specifig site for any omne spedific customer.
So you have done no advertising .
No, sir, not specifically.

to determine, in all of this area, whether somequy
is willing to sell?
No, sir.
And I assume that you don't represent to the Court by

any stretch of the imagination that you contacted all of
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CROSS - HERRING [Tr. 266.!]

- say word of mouth certainly helped spread the fact that

. But you can't tell the Court that this is the only avail-

_able site?

O > O >

the people who owned land in that three square mile
Not the owner of each registered tract, no.. But I cer-

tainly called a quantity of people, and I think you should

there was a purchaser interested in buying a site for

a radio tower.

It's the oniy available site that I ﬁas able to find, in
my seafch for é site.

Do you know of any other real éstate égent-that Mr. Rogers
dealt with in trying to find a site, other than you?

I think he talked td some ﬁéople before he happened to
get to me, but I really don't know, Mr. Robey. |

When did you start looking for the site?

When he called'me%~and i'm sorry, I don't rémember the
exact date. It was sometime in the summer of i75.

And it's true, is it not,}that since the filing of this
suit, and as late as just the last couple of weeks, you
and Mr. Rogers have continued to be out looking for sites|?
No, sir.

You have not?

Oh, absolutely not.

Not at all?
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CROSS - HERRING [Trog7 )i

No, sir.
What have you—all been out looking at, going out that wayp?
We were out looking at the Columbia Gas tower, with
reference to the property near by it--the older houses,
and the houses that have been constructed since the.
Columbia Gas tower was erected. We were looking at the
site from each house to the tower; we were trYing to see
the effect--the visible effect

Do you have a real estate commission involved in this
proceeding? |

Oh, certainly.

And if this proceeding fails, you won't get a real estate
commission?

No, sir, I do not.

And, now--let's talk in terms of the people that you
attempted to find that . . . and you said that there was
none availablé for sale. It would be a fair statement
that there was property available for sale, but not at a
price that Mr. Rogers was wanting to pay?

Well, I think based on the population and the business-
of the Rockbridge County-Lexington area, I do not see how
a radio station could pay a prohibitive émount of money
for a site and then avoid bankrﬁptcy, Mr. Robey.

Are you holding yourself out as an expert in the area of
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CROSS - HERRING [Tr 268.

announcer; and he got this information for me from some

- man, who had been a radio announcer for some time.

cost factors in operating a radio station? Do you
know the cost factors of

I am not an exﬁert. But I have done a little research
into it, after Mr. Rogers cdntacfed me.

Research into how much cost a rédio station can stand
for land, compared to volume of bﬁsiness?

Yes, sir--aﬁd volume of business, etcetera . . . yes, sin.
And where did you do this research?

I had a young salesman who was employed as a radio

sburce—?I'm sorry, I do not know what it was. But it
was charts with reference to volume of business and costs
etcetera, etcetera--and net'profits, if any.

So'it was from somebody that was working for you, that

got some

A realtor . . . a young man who was a real estate sales-

And you don’ﬁ know who wrote this literature?

He got . . It was in a set of statistics gathered by
some national organization. I'm sorry, I didn't think»'
at the time to even see what book it was from. But
thése statistics are pretty much generally available in
1ibrafies and other places, if you wish to look them up.

Now, going back to the question I asked you: 1Is it a
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Yo

'Certainly. I agree.

CROSS - HERRING [Tr.269]
fair statement to say--and you weren't going to |
My question to you is: There is land available for sale,
three-acre tracts available in that area right there,
available for sale--but it_doesn't suit Mr. Rogers's
pocketbook, or
Some of them may be . . .VThere may be three-acre sites
that would not be highlenough, that would not comply with
the FCC regulations. Those are the kinds of things that
you don't even look for, when you know the requirements
of the FCC itself. |
Now, would you answer my question?

Would you like to state it again,rplease?'
Well, this will be the third time. I'll ask it again.
There were sites available for sale, that did not suit

Mr. Rogers's pocketbook; is that correct?

Certainly. !
So you can't . . . you Qould,'then, retract four statemeét
to the Court, that this was the only available site?
This was the only available site that suited Mr. Rogers.
That suited Mr. Rogers?

Yes, sir.

That's getting . . . that's a lot of difference

. between the only available site, and the only site
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CROSS - HERRING [Tr. 270l

‘Well, even the WREL site was available--but that did not

.. Well, it suited the trustees if Mr. Rogers would pay the

price?

that suited Mr. Rogers?

suit, either Mr. Rogers or the trustees.

Well, again, I go back to ﬁy statement aboutvtﬁe financi%
end of this.

But you were able to go into a residential area, gét out
of.the éommercial area and go over into around peopie's
homes, and fihd a‘three—acre'tfact that suited his

price; is that right?

When I first thought of that‘site,-and took him there,

I had a Rockbridge County map filled in with the zoning
areas. It was difficult to tell whether we were in the

residential district, or whether we were actuallZ/254
, P

agricultural general. And when we were 1ookf6g at the

site the first time, we did not kggg/%fﬁ‘. and we came
to. the Zoning Map in thergﬁﬁﬁgg Administrator's Office;
s

and, again, it wané/Iittle difficult to be sure how many
feet we might be close to the border there, of the resi-
dential and agricultural general.

Well, ultimately, and before you signed any agreement
Certainly.

. you found out that it was in a residential?

Court Tnporﬁ'rzq Service
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CROSS - HERRING | ~ [Tr271)]

And that knowledge was known to Mr. Rogers, was it not?

. Yes.

. Again, the primary thought was a site suitable for the

We certainly did.
And yoﬁ knew it was in a residential before y'all signed
any agreements or entered into any options?

Oh, yes.

No&, this is the last quéétion. You said that you
hpnted around, and you couldn't find . . . now you séy
you couldn't find somethiﬁg availéble that sgited Mr.
Rogeré to buy. Now, what about property éo léase?'.

I don}t remember that the questiqn ever came up.

You didn't go out and see if there was property availablée
to lease then?

No. As well as I remember, it was always a discussion

K=

of purchase.

So you are not in

FCC's regulations.
Did you give ady concern to the resideﬁts of the residential
area in whigh you were looking for it?

Certainly. But I told'you that when we first went there,
I did not know in which district this was. |

You went there by .

Because I knew it was land that could be purchased. I had

Court Rporlz’nq Service
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CROSS - HERRING ' [Tr. 272 .1]
1. - . shown it previbusiy, and I knew it was a site that;céuld
,,2; , - “be purchasedAfor éomething.
é," Q. But you didn't know it was residential wﬁen you went

'4,: there?

5. |A. No. No, I did not.
6. Q. And I must assume from that that, had‘you kﬁown that, you
7? would not have gone there? |

.8? | A. No. 'No, IIdidn't say that.‘AI just didn't know what it
9. was,. Mr;’Rogers asked me, and I didn't know. |

10..{Q. And you say you had not thoroughly explored the leasing

' 11. - 'éf propérty for the'ﬁurpose 6f this thing?

12. A. No.‘ Bécause it never came up. 'The subject never came upl.

13, Q. Yoﬁ didn't give it ény consideration? |

14. A. Mr. Rogers never brought it up.

15. - |Q. And you never brought it uﬁ?

16. A. No. It really didn't cross my mind.

1?0 Q. Did you do any study in land costs from the standpcint

18° of leasing a site, and whar would ée feagibhla? g

19. gn- No. The subjeé: just did mot comz up. ;

20. ;’ Toars sou, Mrs. Herring. ' ‘ i

s I READ 1 rave no guzsticns cf this %

? wlitrzas é

37 zLDivs t Examinatica by Mr. Frarnt - ;
i

7 . rierrin yoi azge the Thalsn.: of the Chamter of :
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‘Cémmerce?
'Yes; sir; 1 am President. I am serving my_second.term
' as P;eéident of the Lexington-Rockbridge County Chamber
‘éf Commerce. | | | |

You have been‘present»throughout today?

Yeé.

And you heard the testimony that there is a possibility
that this radio station might go off the air? What, if

any, effect dolyou think that would have on Rockbridge

County?

Well, T believe it would have a most detrimental'effect,
_It's a well established fact that our area had one of

| the highest

'MR. ROBEY:

 RE-DIRECT - HERRING . . [Tr. 273l

I‘haVe got to object, Judge, as

being'totélly irrelevant to whether
or not these people are barging into
a residential area and putting up a
tower where it's not supposed to be.
You can't justify violating the law
because it would be nice to have

something. And it's totally irrele-
vant to stand here and say we ought
to have a radio . . ..we need a radip

station here in Rockbridge County,
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RE-DIRECT - HERRING - [Tr. 274

—

-COURT:

MR. ROBEY:

A, Would you like for me to finish my énswer, Judge?

- COURT:

MR. FRANKLIN:

COURT:

MR. FRANKLIN:

COURT:
MR. ROBEY:

COURT:

© vant, too.

- Honor, we rest.

so let's go out here and do it at .
the expense of all these people. I

object.  And they know it's irrele-

Well, technically, I think it is. Bult

I think we all recognizé the importa
of a radio station.
And we all recognize the importance

of this law.

No; it was objected toQ

We have no further questions. Your

All.right. Would you gentlemen have
any_objectibn té the Court recalling
Mr. Houff? I'd like to ask Mr. Houf]
a few questions. |
All right. -

Mr. Robey, do you have any objectidn
No, sir. -
Mr. Houff, would you come up here;

please? Gentlemen, I might state

nce

for the record that yesterday evening,

late yesterday evening, I, without
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COURT - HOUFF ' [Ty 275.

e

' obligingly opened the gate leading

WITNESS - E.

Examination by the Court:

Q.

A.

Mr. Houff, how far is your house from where this tower,

if erected, would be?

Well, Your Honor, since the laﬁd is posted, I can't
measure from my property line to the base of the tower;
"I just have to estimate it.

What would you estimate it to be, just for the record.
I want this in the record, please.

I would estimate from my house--not my property line, buf

anybody accompanying me--I wasn't

acquainted with the site;—l drove in
my automobile up there and took a

personal view, without anybody with
me."And I wanted to acquaint myself]
with the physical aspects of the
case. And i parked my automobile in

Mr. Houff's driveway, and his son

down to where this is. So’'I want
you all to know that I was up there
without anybody's solicitation, or

invitation, or suggestion.

F. HOUFF, JR., recalled
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COURT - HOUFF | [Tr. 27¢.

. - Next to mine?

Well, there's a small lot in between my property and his,

from my house--between a hundred énd fifty and a hundred
and seventy-five feet. 1It's a little bit on a downgrade,
as you noticed .
Right.

and it's‘sort of hard to judge distances.
And then from your house, your house itself, to where
this shed ié--what would be your épproximated‘distance
for that?
Oh, fifty ; _ forty or fifty feet.
Now, what is‘the other nearest house to the location?
And again I am sﬁeaking of where this proposed tower

would stand, if erected. Now, what is the nearest house?

Yes, next to youré?

Well, IAWOuld think Mr. Hickman's house--or Mr. Moore's,
or

They're aown over the hill?

They're down over the hill, but they're probably equi-
distant as far aé the straight out measurement would go.
And then next to your house, as you're approaching your
house; is Mr. Archie Childress's house?

Right.

And how far would you say his house is?
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Q.

COURT - HOUFF [Tr. 997

so I guess from his house to the tower would be in the
neighborhood of possibly two-fifty, or three hundred
feet--something like that.
COURT: Gentlemen, I want those disﬁances in
the record, so
That's just a wild guess, Your Honor.
I understand. Sure.

COURT: . Any questions, gentlemen?

Cross Examination by Mr. Poff:

MR. POFf: Your Honor please, since this was
brought up,'we'd like to ask about
some of these other Complainants,
and where tﬁey live.

Of course, Judge Holstein has»asked you about yourself;
now, Mr. and Mrs. George S. Whitney are the listed
Petitioners next on this list. Do you know where they
live?

They're on Thorn Hill Road, also--which . . . they look
right at the tower site.

I beg your pardon?

They're on Thorn Hill Road, és was Mr. Topping; and
théy look directly at the site.

Do they live in Rockbridge County?
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CROSS - HOUFF [Tr. 278!
In the City of Lexington.
They live in-the City of Lexington, don't they?
Yes.

And Mr. and Mrs. S. E. Hickman?

. Mr. Hickman is still here. He lives in Rockbridge

. County.

Well, without recalling him, how far does”he live from
the scene of this tower?
Approximatély . . . as I said, the land is poSted, and

we can't get on there and measure it, but .

VWell, you've been giveh .

But I just gave the Judge my estimate of the distance.
Perhaps Mr. Hickman can give a better estimate.

Well, did you'estimate~—perhaps I was . . ., Did you

- estimate Mr. Hickman's distance?
Yes. Probably equidistant as my .
 But he lives in Rockbridge County?

'Yes.

All right. And then there's Mr. and Mrs. Archie
Childresé, Grandview Drive?

My next-door neighbor-—thei liQe in Rockbridge County.
And they live a 1itt1é.further away from the tower than
you, I guess?

Yes--as the houses go on down the hill.
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__CROSS - HOUFF [Tr.279]

And then there's Mr. and Mrs. Walter P. Massie, Grand-

view Drive, next on the list.

Yes--the next house down.

. And Mr. and Mrs. E. Wayne Straub, 650 Waddell Street; is

that in the City of Lexington?

That would be in the City of Lexington; butvhe's right
at the bottom of the hill. And he's interested because
of, I tﬁink, well, both his business and his property

being affected.

. And then Mr. and Mrs. George Warden--are they . . . that'

RFD 4.

Residents of Rockbridge County.

And how far do they live from the site of the constructio
As tﬁe crow flies, I suppose half a mile.

And then there is Mr. and Mrs. O. T. Engleman, Jr., of
Grandview; how.far do they live from the construction
site? |

Just down the hill from me.

-Are they in Rockbridge County?

Yes, sir.

And Mr. and Mrs. Stanley D. Mays, RFD 4--do they live in
the County?

Yes, sir.

And how far do they live from the site?
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‘Just down the hill from me. Thev're one of the houses

- these things. And I just wouldn't want to hazard a guess

~Well, is it a half a mile, or a quarter of a mile

. All right. Mr. and Mrs.--or Mrs. Mabel McKemy

that--as you come up the hill
A hundred yards? Five hundred feet? Two hundred yards?
Oh, I'm no judge at guessing distances; and these, the

hill drops dowvn as you go, and it's very hard to estimate

until I got a measurement on it.

All rigﬁt, sir. And then--let's see, Mr. and Mrs.VOrvill
W. Smith, RFD 4. TIs that in Rockbridge County?

Yes, sir. |

And how far is that from the site?

They'revon the other side of the road from the other
hbuseé;.but they also--the site lqoks down oﬁ them, 6r

they can look up, you might say.

Oh, no. No, not a half nile. No. Now .
A quarter mile?

Probably not a quarter mile.

That's my mother-in-law. She lives in a dwelling on my
property, and her . . . the distance from her house would
be increased by . . . Well, I stated the distance between
my house and the tower, my estirate would be a hundred an

fifty to a hundred and seventy-five feet; so hers would

d
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CROSS - HOUFF ' [Tr. 281,
be probably two hundred feet.
All right. And then Mr. and Mrs. Calvin Cummings, on
Shenandoah Road. 1Is that in the County?
As far as I kno@, it is. That's just directly across
on the otﬁer hill, and they would face. exactly into the
tower. | |
And that's how many feet--do you have any idea?
As the Erow flies, that's another straight line .
Well, all right, sir. How about Mr. and Mrs. Andrew
Moore, Route 11 South?‘

Next-door neighbofs to Mr. Hickman, and they're probably

'equidistant from the tower, like I am.

All iight.v Mr. and Mrs. Edward Mohler, RFD 4; is that
in the County?

In the Countyf

How far is that from the site?

It's one or two hills over, bup still they're iﬁ sight
of i;. |

Mr. and Mrs.vBoyd Stuart, 8 Junkin Place--I believe that'
in the City of Lexinthn?
Yes, sir. But that's .
That's quite some distance?

No. That is immediately behind Thorn Hill Road, and

‘they look out their window right at the site.

Court Reporting Service
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CROSS - HOUFF [Ty 282.

T

Q. All right. Mr. and Mrs. Wayne Burks, RFD 4; that's in
the County, I suppose, about where these other people
on RFD 4 live?

A. Yes, |

Q. Mr. Topping, I Believe he has already testified, he

| liveé in the City of Lexington?
|A. Right. But he would see the tower; were it up there.
Q. He's within sight distance?

A, Yes, sir.

Q. Mr. énd Mrs. Fred Sensabaugh, 829 Thorn HilllRoad; is
that‘in the City of Lexington?

A. He's easily within sight. 'They wouid'look‘right out.thei

. front window, and there it would be.

Q. Okay. ‘They could see it. Is that in thé City of Lexing-
ton? |

A. Ygs, sir.

Q. Mr. Fred Schwab on Shenandoah Road; is that in the County
or the City of Lexington?

A. That's a new development. I honestly am not sure whether
that has been taken into the City limits, or whether it's
still in the County.

Q. All right. Mrs. Bert Cupp, Thorn Hill Road?

A. She's another one--a next-door neighbor to Mr. Whitney,
who . . . all these houses are bunched together--would

Court Reporting Service
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CROSS - HOUFF | [Tr 283 ]

Q.

Cross Examination by Mr. Robey:r

Right.

be looking right at it.
All right. And Mr. and Mrs. Snyder--they also live on

Thorn Hill Road?

I have nothingvfurther.

Q.

‘Where Mr. Bruce Morrison's farm used to be--that hés been

Just tell His Honor, very briefly, about the other two
subdivisions out there, Taylor Woody, or the American
Federal Savings and Loan-—aﬁd how close those new sub-

divisions are to the development of this tower site.

divided up, and that's being developed as the
Shenandoah .

COURT: | I am acquainted with it.

| subdivision. As soon as those houées are sold, and
more are built and sold, then that will come on up aréund
the hill, which is immediately across the rbad, Route 11,
from us. And they--this is where Calvin Cummings lives--
has a very nice house over there. And this whole top of
that hill is scheduled for development--rather high-
powered development, I might . . . I've been told. The °
parent company developing that is the American Federal

Savings and Loan. They are the parent company, and they
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CROSS - HOUFF [Tr. 284 ]

Examination by the Court:

are developing that. And, as I say, that's--I've been
told by their representatives that it's going to be quite

a nice development and quite an expensive development.

Q.

Q.

. Well, I

Are you acquainted with the

I bélieve you testified thié morning that you.had been
iﬁ'the-employ of WREL for nineteen years?

Approximately, yes, sir.

Are you acquainted with one of these'towers,‘that is the

subject of this litigation?

I . . . you can't help but be acquainted with one, when
you're.working right undér it.

Well, is it noiseless--or does it carry any noise?
Nofmally it‘doeSn'tbcarry any noise. When it attracts
lightning, naturally it does. That's what the ground
plane, I assume, is for, to . . . although there are
fail-safe mechanisms on transmitters to--not just to chew
them up, but we have had this happen, where they melted
tube housings into powder, and melted the Pyrexjtype
main drive tubes, heat-resistant tubes, to where we had
tovchip it out with a

I certainly am not unmindful of the complaints that you

Court Reporting Service
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COURT - HOUFF [Tr. 2g5]

have to take a tremendous loss. Ve don't want to sell;

" Ordinance of Rbékbridge County--the law of the land, as

péople are registering, and you're in Court; and I feel
like you should be heard on the reason for your complaint
In addition to the fact that you have this tower in the
area, and you folks live in this area--what other_objecti
would you have?

Your Honor, my main objection is that I feel that, first-
and T must take a selfish standfon this--that everything
that I havg worked for, and tried to build up, along with
the other neighbors, would practically go down the drain.
This is ﬁy opinion, that as far as property values, it

would be very difficult to sell, and if we did sell we'd

we don't want to move; we don't want to get out of Rock-
bridge County. I left one time for a year, and came

back. But further than.that; I hate to see the Zoning

it is written, as I see it--be misused, because of the
not . . . I can leave. 1I'd have to take a loss and leave
I've stated this position before--I wouldn't want to.
Because the very land that I am living on now belonged
at one time to my ancestors; and I have been in and out
of Rockbridge County Sincg I was four years old. And
my one thought, when I was in school and in the service,

was to get situated here sometime or other and put roots

Ui

DI1S
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" COURT - HOUFF g [Tr. 286l

- down. But, as I say, the legal--or the future ramifi-

~ too, that

to the law as I see it.

cations of the destruction of the Zoning Ordinance
and this is the way I feel--this is my opinion~--I think
that this precedent would be set, and

Of course, you realize the responsibility of this Court,

Oh; yes, sir.

. ﬁ& decision is completely controlled'by,the law
in.this'caée. | |
Oh; I ﬁnderstand, yes, sir.
I'm not prepared to render any judgmenp at this time,
bﬁt i think everybody invthe Courtroom realizes that what

ever the judgment is that I render, it will be according

I ﬁnderstand that. We're.fully prepared, and Ivthink

evefybody is fﬁlly prepafed'to abide by thaf. |

Thank you very much, Mr. Houff. I appreciate itp

MR. FRANKLIN: Your Honor please, I don't know

whether the Court wants to . . . or
whether it's time consuming, but we
could fecali Mr. Rogers for the
purpose of giving, almost to the
exact foot, the distance of the

tower to Mr. Houff's house. I don't

T
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DIRECT - ROGERS [Tr. 287.]

Direct Examination by Mr. Franklin:

know if the Court wants tb hear that|.
COURT: That would be all right, for the

record.

WITNESS - M. ROBERT ROGERS, recalled

Q.”

~of the base of the tower from the Houff property line is

from that fence line. I would like to say, for the

Mr. Rogers, you have, of course, been previously sworn,
have you not?

Yes.

As a part, again, of the FCC engineering application, to
filg Vith the FCC, was there done a rédius of the area
around the tower, as it touches the property lines?

Yes, there was, and that in tufn was based on thezplat

provided by Mr. Clark, the surveyor. And the distance

one hundred and seventy-one feet.
That's to the line--not to the house?
To the fence. To the fence. And I myself estimate that

Mr. Houff's residence would be expected about thirty feet

record, Your Honor, that these things were taken into
consideration. These matters weren't raised when Mrs. -
Herring was on the stand, but she was instructed that I

am aware of the fact that some householders have the
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DIRECT - ROGERS | [Tr. 5g5]

~lines, cables, we've been talking about--does not fall

impression--it is not a correct one, but they still have
it--that a tower could fall on their house, aﬁd that, |
therefore, you should be at least the height of the tower
away from the house. Actually, very feW'radip towers
féll down, as you well know. You've got one here that's
been here for thirty years; and that's a much taller one.
But, in the evént that a disaster should occur, a

guide tower--meaning one supported by lines, the wire

flat. It crumples from the top, and folds over. So
that if that risk is one of the things that ﬁas on the
Court's mind, I thought I should explain that;
COURT: Well, I just wanted to hear from
these péople, and see what their
Principal conplaints-were.
Riéht,‘ But we did take that into consideration, because
I've been a broadcaster;~which wasn't brought out here--
since 1948; and I am well éware of what T said to the
Court earliér—-that it would be delightful if we could
all live our lives without any change whatsoever.
COURT: Well, I'm acquainted with these
people, and théy're good citizens,
and certainly we want to do what is

right; we're all controlled by the
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]

[Tr. 289.[]

law.

I admire the citizens. I'm a resident, as the Court

possibly knows, of Augusta County, and we all like to

live in peace.

P

D . .
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_[PETITIONERS' EXHIBIT 1 ] L .
~'6Fﬂ6?¢~-ﬁ,ctobe‘@ﬁzl,

4.’ =

Q A
,\{N,;Aﬁ__,){..rv-':f\,- J..mv,.,:»\.ﬂw _,.,

: ~ZO(NING AND BUILDING PERMIT‘

= Apphcntlon l'or Permll to Build, ‘Alter,” Add To or chalr
.o December 17 ;1975 S

" REAL ESTATE DIVISION S ®' .7 Buffale . oistRicT
MAP REFERENCE .- . - STATE ESTIMATED
-.SUB-OIVISION,; . - - ACRES A -
» s MAP - LOT |BLOCK([SECTION N AR . o .o REGISTRATION N COST
L . AN e e Vv, VUU
% Name of Owner___ WANV, Inc. - : Address ____Lexington, Va

“Location: NESW__________ Side of Road Na. . about__+3 mlles from southeast Int. Rt. ll & - Rtlla

Or:; - side of ~ Street, between and N

William M, Agnor, Jr.

Property Owner Jan. 1

v

" Yard Requirements: Front Setback Side Rear

USE CONSTRUCTION EXTERIOR WALLS .. INTERIOR WALLS ' RQOFING GENEAAL FEATURES - 4§
Dwelling" ~ - "~ {. Wood Frame . .| ‘. |Wood Siding v - ... .siPlaster '~ .7 Metal o . - INo. Stories
Apar_(menl e * ., “|Steet Frame - * | <% |Wood Shingles i3 1. | Dry Wall » + |Slate. -~ .0 o No. Rooms =+ - : -
Store*~ | ™ Brick ¢ + lAsbestos Shingles |*° - |Celetex « . Comp. Shingle . Floors AT
Garage ~- - - Cinder Block . Asphalt Siding Pine Ceil . Asbestos Shingle . No Basement
Service Station . | . Ml - {Brick ~ Paneled - Tar-Gravel . Pr.Bsmt. % % % -

Solid Masonry Cinder Block . Comp. Roll Fuil Basements
. PLUMBING HEATING SEWAGE WATER
No, Baths Basin . Hot Water Air Cond. Public Public
Tile : Shower . < |Electric Fireplace - Private Private
Water.Closet B . [Hot Air Stove Septic Tank Vielt
.Bath-Tub -~ - N Fioar Furnace - :
f for Alterations or Repairs, State Nature: '~ _Erect radio tower & utilitv building
e 4 i . .. - . - .
TYPE NAME AND ADDRESS OF CONTRACTORS
General Ace High Tower Company, Greenville, North Carolina
Heating B . .
Plumbing -« »
Electrical - . . : - B
Excavation B LT e
Plaster -: - - - N
Masanry - oo e Clen R R e T A - 4 -
Steel '
Frame
Tite
Architect

S
oy

the’ construction will conform with the regulanons of private building resmctmns, |f any, which may be imposed upon the above -
propertv by deed and the Rockbrldge County Zoning Ordinance,

Signature of Owner ;>r Authorized Agent. ///d7/C/\Af'“ (A [ L’/-ﬁ . IF/ZK(/D/—/I/T

‘Address__Po_ Qo Box 97, Waynesboro, Vaa. __Telephone No.__703+942=1153

Based on the above information, Building Permit is hereby granted this 17th day of __December

Director of Finance

By Richard C, Miller
ZONING ADMINISTRATOR

H EALTH DEFARTMENT APPROVAL

Type of Facilities: Approved:

Sanitarian

- Date:

'APPLICANT'S COPY -+ S




" [ PETITIONERS' EXHIBIT 2 ]
Filed October 21, 1976

Radio Towers May
Rise Without Hearing

Radio transmission towers
of unlimited height may be
put up in any residential zone
of Rockbridge County without
the requirement of a zoning
hearing, applicants for a new
radio station here have been
advised.

A ruling. along these lines
has been forwarded to the
Federal Communications
Commission (FCC) in
Washington, D. C., by Harry
Pexton, who is one of two
applicants desiring to con-
struct a standard radio
broadcast station licensed to
Buena Vista.

The other applicant is M. R.
Rogers of Radio Station
WANV of Waynesboro.

Peyton's prescently
proposed tower, rising 165
feet, would be on residential
fand along IRt. 745 near Green
1}ill Cemetery. However, the
interpretation of the county’s
zoning  ordinance which
Fevton obtained apparenly
makes it possible to put up
radio or TV towers of any
height in any residential zone
of Rockbridge County,
Rogers advised The News-
Gazette this week.

The interpretation also
apparently permits the
conslruction, without prior
public hearing, of the trans.
mitter building. However,
radio studios and offices
would not Le permitted in
residential zones,

Station WANV had carlier
considered the Rt 745 sile
and had discussed the matter
with counly administrator
Don Auslin who stated he did
not helieve a radio broad-
casling tower could be
erected in a residential z28ne
unless an exception from the
zoming ordinance wcre ob-
tained.

Austin said this weck that
when he was approached with
a similar proposal by Peyton,
who 1s associated with
Roanoke station WKBA. he
stated the same view, but
said he was not preparcd to
maske a ruling on the matter.

Austin made a request in
wriling to Commonwealth's
Attorney Eric L. Sisler for an
interpretation of the per-
tinenl section of the zoning
ordinance.

In his opinion, Sisler said
“It would appear that a
public utility pole such as this
one (the radio tower) would
be permitted under the guise
of 4-110 of Article IV" of the
ordinance.

This section grants an
exception  for  ‘‘public
ulilities™ in residential zones
to permit them to erect poles,
lines, distribution trans-
formers, pipes. melers, and-

maintenance’ of the utility.

Communications Au-
thorities, including Lhe
FCC do not ' consider

broadcast stations to be
public utilities and they are
not regulated by the Virginia
State Corporation Com-
mission which has
jurisdiction over bona fide
utilities, Rogers stated.
Zoning authorities, he
claimed, know of no other
community which permits
radio broadcast towers in a
residential zone as a malter
of right without al lcast a
special use permil requiring
a public hearing. As a rule, he

or other facilities necessary said, such towers are
for . the provision and restricted to industrial,
| S —— PR e e

comniercial and rural zones,
and even there a condjtional
use permit is usually
required.

300 to 400 feet high, arc not
uncommon, Rogers points
out. Some TV transmission
lowers goup 100 ot more feet.

must carry flashipg
beacons and red side hght
WANY has indicated pi

— ! o ) to place its tower on a
! Radio station installations Tall towers are painled dustrial site in the Cnr:
of four or mare towers, each bright orange and white and Bucna Vista. ’
|
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[PETI’ITIONERS EXHIBIT 3] | '
/ = er 21, 1976 -

i . ;
s '
ARTICLE 4. RESIDENTIAL, GENERAL
: Statement of Intent
t .
—uis district is composed of certain quiet, low-density residenzizl arezs olus
cercain open areas where similar residential development appezrs likely T2 0CCuT.
'qu regulations for this district are designed to stabilize and protect
characteristics of the district, to promote and encourage & suitadle e
: :ar family life where theve are children, and to prohibit all act

: mercial nature. To these en ds, development is limited to relazivels
sentration and permitted uses are limited basically to dwellings 7o

iyr the res:ients plus ce rtain additional uses, such as schools. oz7T
e certair public facilities that serve the residents of the distrizt

e TSE REGULATION NS
*w Residential, General, structures to be erec’ed ¢ ln-r 0 be usel,
- :hall be for one or more of the following uses:
+-1-1. Single-family dwellings.
+-1-2. Two-family dwellings.
4-1-3. \Multi-family dwellings.
2-1-4, Schools. . . ' ) .
1-1-307 Zhurches.
1-1-C. Parks and playgrounds.
: 1-1-7. Home occupations as defined conducted Ly 0Cenps
Lol-¥ Off-street parking as roquived by this ordinaniee.
. et Accessory buildings as Adefined, howewer, cardtes of e L CeSSOT
buildings, snch s carports porches oo atongs ST e
Luilding shalt tie connidered part of the tot tonde, TN
sory buileiae may he olaser than five (51 e toe e e e

Dublic nwil.ties such a3 potes. lincs

nipes. meiers, il ad ‘or otler facilities nedessa vision
and mainiennace, ine nm" Q wate v a.nd sewerave
[ I BN Signs as pcrmitted in Sections 4-2, 3-4. B R AR - -

Le1-12. Viobile hoane with o cornditional use € it rene
»_\n(l with the mobile home to be in accordance W

containgit in rhe Trailer Orvdinence.




[RESPONDENTS EXHIBIT 1] | f
giled October 21, 1976 -

v
X
"

: 80X 97 WAYNESBORO, VIRGINIA 22980 o 703/942-1153 OR 703/385-2455
) ] WAYNESBORO STAUNTON

THE POWER TOWERS OF THE SHENANDOAH VALLEY - 970W THEDIAL - 5,000 WATTS

December 16, 1975

County of Rockbridge
Lexington, Virginia 24450

Gentlemen:

WANV, Inc. applies for a permit to construct a public
utility pole for radio broadcast transmissions and associated
utility building on the property of william M. Agnoxr, JXx.,
situated in Rockbridge County about .3 miles southeast of the
junction of Route U.S. 11 and Route U.S. 11lA. Said property of
Jbout three acres is under lease to WANV, Inc., with option to
buy. Said site will be at approximately latitude 37-45-57 and
longitude 79-26-42, and is bounded to the northeast by the
properties of E. F. Houff, Jr., A. G. Childress, et al; and to
the southeast by the property of M. O. smith; and to the south-
west by the property of A. D. Moore and S. E. Hickman; and to
the northwest by the remainder of the property of William M.
Agnor, Jr. ' :

The said utility pole will be about 206 feet in height
including its foundation, as depicted in the attached sketch.
The utility building will be a single story structure 10 feet by
10 feet of a type approved for all zones in the county, (see
attached sketch) and will be erected on a concrete slab in prox-
imity to the said pole. The building will be used solely for
housing transmitting equipment associated with the pole or tower,
and will not be used for any studio or commercial purpose, nor
will it be occupied by persons except for occasional inspections
and maintenance. The land will be kept open for agricultural
purposes. ‘

This application is made pursuant to the ruling made by
Eric Lee Sisler, Commonwealth's Attorney, as an interpretation
of Section 4-1-10 of Article IV of the Zoning Ordinance of
Rockbridge County. The proposed use 1s to serve as a new trans-—

mitter site for Radio Station WREL which is under contract. of sale
to the undersigned. ' '

Sincerely,

WANV, Inc.

M. Robert Rogers ' 233
President .
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County Buxldmg Inspector

This permit must be posted on or near frout of building

P p (L}

protected from the weather, and must not be removed
until building is complete.
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James Allen Printing, Buena Vista, Va.
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AT A CONTINUED MEETING %E’srf{gNgE(:)[gg% %}éHIS%JEIE‘RSVI-SOI;?]él%% %%E?(’DB%?DZG}E C](.)gl;{‘g']‘l VIRGINIA, HELD
AT THE COURT HOUSE ON MAY 12, 1971 AT 7:30 P. M,
J
PRESENT: C. F. CAMPBELL,ASHAIRMAN
SUPRRVISORS: H. C. SLUSSER, JR., D. G. MCCRAY, C. B. LEECH III
Ay
CLERK OF THE BOARD: G. T. UMBARGER
ABS.ENT: L. E. KOOGLER
* » - * »
The meeting was called to order by Vice-Chairman, Campbell,
¥ H - * »
On motion of Supervisor Leech andhseconded by Supervisor Slusser, the Board granted
Mrs, Elizibeth Brown a temporary trailer permit for one year until another site can be
found on which the trailer can be located. If a suitable site cannot be found
the Board will give permanent approval of Mrs..Brown's trailer appliéation.
* » »* *. *
The Executive Secretary read a letter from B.A.R.C. stating that an increase in
rates will soon be sought from the State Corporation Commission. .
» » *e - *
On motion of Supexvisor Slusser and seconded by Supervisor McCray, the Board approved
waiving the tax on the Carnival to be held at Lexington, Virginia,
» * * * *
On motion of Supervisor Slusser and seccnded by Supervisor McCray, the Soard gave
the .Executive Secretary the power to transfer furds for the following:

APPROPRIATION RESOLUTION

BE IT RESOLVED: By the Board of Supervisors of Rockbridge County, Virgihia;-that
- the following appropriation be, and the same hereby is made, for the period endirng 5une
30, 1971, from the EXCESS REVENUE of the GENERAL REVENUE FUND to be transferred to the
General Operating Fund and expended as follos:
Institutional Care - Board & Care of Immstes at Di;trict Home (11-083-203),... 5457.05
® * » - T

On motion of Supervisor Slﬁsser and seconded by Supervisor Leech, the Board agreed
to advertise for a public hearing on the propoused Budget for Rockbridge County on June
2, 1971 at 8:00 P.M,

» * » * *

On motion of Supervisor Slusser and seconded by Swypervisor Leech the Board approved

by recorded vote the Rockbridge County Zoning Ordinance to become effeetive after 12:01

A. M., May 13, 1971,

Recorded Vote

Slussel- ~ aye

Leech - aye

McCray - aye

Campbell~ aye

Koogler - Absent . . .

The Board appointed Donald G. Austin to serve as zoning Administrator.
-~ * * » * *

On motion of Supervisor Leech and seconded by Supervisor Slusser, the Board directed
the Executive Secretary to write.a letter to Mayor Richard Farrier .of Staunton who is the
Chairman of the Central Shenandoah Planning District Commission to urge him to sign the

Contract with L B C and W Associates concerning the comprehensive water and sewer study

for the district.

» * > * .

There being no further business, the meeting was adjourned to be continued on May 24,

////;zw .

Executive Secretary

1971 at 2:00 P.M.
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[RESPONDENT§ EXHIBIT 6 - Filed October 21, 1976]

September l4, 1964

C_d

AT A REGULAR MEETING OF THE BOARD OF SUPERVISORS ,OF ROCKBRIDGE COUNTY, VIRGINIA, HELD AT THE
COURT HOUSE THEREOF, MONDAY, SEPTEMBER 14, 1964
PRESENT: CHAIRMAN W, A, WILSON

SUPERVISORS: H, B. CHITTUM, C, F'. CAMPBELL, L. E. KOOGLER
R. G. MOORE and D. G. McCRAY

COMMONWEALTH ATTORNEY: C. H. DAVIDSON, JR.

EIE B BB 2K B 2K K B L 2 2K 2% 2N

The meeting was called to order and opened with prayer by Chairman Wilson., Minutes of
the last meeting were approved as read,

* & & k& % * & k k &k & kk *k &

Mr. W. E. Tilaon presented to the !_ioard a petition and related letter dated August 10,
1964 requesting improvement of Secondary Road 675 as follows: -

"WHEREAS, there is a definite need for imﬁrovement of Secondary Route 675, extending
from Route 251 to 674, approximately one mile southwest of the intersection of 251 -
end 675 by widening, easing the curves, cutting down steep hills end black topping, and

WHEREAS, the sald section of road extends aiong or through or over lands ownied by the
parties hereto:

NOW, THEREFORE, for and in consideration of the benefits accruing or to accrue to the
undersigned landowners, said landowners do hereby signify their willingmess to donate,
without compensation, each as to the lands by him owned, an easement and right of way
for sdid road along, through or over said lands, said cesements and right of wdy to be

50 feet in width, together with such additional widths as may be necessary for the exten-
sion and maintenance of road slopes and/or ditches end all necessary drainage facilities,
with the following understanding;

Where eny buildings are located on this proposed right of way, we will be compensated in
an gmount mutually agreed upor, for the loss of such buildings, and also; .

In regard/.tc/; fencing it is understood that where no fence is existent, no fence will be

provided{ If the present fence is in a condition to Ye and reset, this shall be done,

and _the Commonwealth shall furnish such new materials as are necessary to replace the

fefice inits present condition. If the present fence is in such a condition that it can-
/’not be moved, the State will erect new fence (with the exception of Board fence) pro-
" vided the property owner furnishes the wire, posts, etc."

A8 a supplement to the enclosed petition which is réspectfully submitted by the land
owners on Secondary Road 675 I wish to point out the following facts for your added
consideration, . .

1. This is a mail route.,

2, This is a school bus route. ) »

3. Approximately 500 steers are trucked in and out over this rosd each year,

4, During approximately 6 months of the year some ten to 20 horses are brought in
and out by truck or trailer from Rockbridge County, Roanoke, Hillsville, Mt. ’
Airy, N.C., Lynchburg and Staunton for the foxhunts on Wednesdaye and Saturdays
conducted by the hunt which is one of the recognized 10l hunts in the United
States and Canada. Unless the highways electric count was conducted on the
weekend it would not be at all accurate as many cers will accompany the horses
on Saturdays,

5. After Highway 675 is hard surfaced much of the present traffic over 674 will
use 675 instead,"

On motion of Supervisor Campbell, duly seconded by Supervisor Chittum, the Board approved
the petition and directed that it be turned over to the Virginia Department of Highwaysto

see if this work could be scheduled in the next year's budget.

* k ok k kK k kK k k k k * & * &

At the request of Mr. W. E. Tilson, and on motion of Supervisor Campbell, duly seconded
by Supervisor Koogler, the Board directed the Executive Secretary to write the Kappa Alpha

Fraternity and welcome this organization to lexington and Rockbridge County.
***‘k**i’_******i*‘

A large delegation of citizens protesting the restrictions of the recently adopted zoning
ordinance were present for the Board wmeeting this date. Mr. C. W, Gunn, Jr., attorney repre-
senting several members of the group, spoke for repeal of the ordinance, stating that the ord-
inence wae not in accord with the wishes or needs of a majority of the Rockbridge County citi-
zens., Mr. Gunn further stated that at least 90 petitions in opposition to the ordinance were
being circulated throughout the county at the present time. (No petitions were presented to
the Board at this time). At the request of Mr. Gunn, 18 persons in the audience stood in fav-
or of repeal of the ordinance. .

Mr. W, M. Leech, Jr., Chairman of the Rockbridge County Plenning Commission, spoke to the
Board in support of the ordinance end asked that the Supervisors give it a chance tc operate. .
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Wber 14, 1964

mormed the citizens present that both the Supervisors and the Plaming Commilseion come —
=mgted only in the development of the county and he felt that zoning was one of the tools
for this purpose.
Bfter further discussion of fhe matter by the. Bo‘ard the foll.owing mofion was made by
—isor Koogler and dply seconded by Supervisor Moore:
de to the opposition from the affected citizens of Rockbridge County to the Zoning Ord-
which was adopted effective Jul.y 10, 1964 by the Rockbridge County Board of Supervisors
that:the effective date of this ordinance be rescinded /z;d/the; the ordinence be turned
=> the Rockbridge County Planning Commission V{Wx‘equest that they rework said ord-

to what they would consider the mini.mum gefitrols for planning the future growth of

midge County and that they return i

22

to the Rockbridge County Board of Supervisors within

=8 for this body's con_sidggxféi of re-adoption after the required two public hearings,

1¢ recorded vo})«‘(’as follows:.

/;/// ' Supervisor Chittum - Yes

oz
e

o Supervisor McCray - No
/ Supervisor Campb'eil - No
Su'pervisor Koogler - Yes
Supervisor Moore - Yes
Supervisor Wilson = No

me resolution was then ordered sent to the tie-breaker, Mr, D, Allen Penick who indi-

hat it would take him at least a week or ten days to cast ‘his vote.

'***************
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[RESPONpENT%

R ‘ . " Rugust 26,2974 . . -

A | - . |
Don G. Austin, Esquire , oS i S
P County Administrator B ’;.? ST i ?
L “Court House Square ’ I a7 ;;ff,f G
: Lexincton, Virginia 2u450 . |oote T

Dear Don

' tir. Eric Peytun has requested permission tO install
- a transmitting tower upproximatelyvlﬁs feet in heichthin
}.1 - a residcntial area here in the County ior the purposec of

a proposcd radio station. | . . S A

{y ) will not be there, but rather in the City of Duvena Vista, ' .
and he is requesting permission orly to ercct a pole and other

’ utility lines in conjunction thereto to transmit reception
r , back to the main studio in Buena \ista.

- - Tha transmitter and actual moin studio location itsely

In reading Article IV of our Zoning Ordinanze it would
. appear that a public utility pole such a5 the on2 he is
r : requesting would be permitted under the guise of ;-.110 of

g1 Articie IV.

' . yith kind regardslto you, I remain

' . ' . Very trulyzycurs;

. : . o ‘,,Eric Lee Sisler




ed October 21, 1976]

ERIC LEE SISLER OFFICE OF THE . TELEPHONE 4863.7788
COMMONWEALTH'S ATTONMRY COMMONWEALTH'S ATTORNEY
“From ey or LExinavoN 3 SOUTH JEFFERSON ST.

BRND ROCKRBRIDGE COUNTY

LEXINGTON. VIRGINIA 24450

September 16, 1974

M. Robert Rogers, President
- WANV

Box 87

Waynesboro, Virginia 22980

Dear Mr. Rogers:

I received a copy of your letter dated September 10, 197U
directed to Mr. Donald G. Austin, County Administrator of Rock-
bridge County, requesting an interpretation of our Zoning

 Ordinance with respect to those matters raised therein.

Initially, I am enclosing herewith a copy of my letter to
Mr. Austin with reference to placing a tower in a residential
area and as you can see I felt that the same was permissible
under 4-1-10 of our Zoning Ordinance which provides that public
utilities such as poles, lines, distribution transformers and/or
other facilities necessary for their provision and maintenance
be permitted. A

Studios and offices for commercial purposes as such are
not permitted within a residential zone nor would it be per-
missible to have such activities in a residential zone within
a mobile home.

: If you have any further questions regarding this matter
plcasc do not hesitate to call upon me. With kind regards, I
remain '

s Very t

ELS/enw

Cc: Don G. Austin
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R ROCKBRIDGE COUNTY
O CITY OF LEXINGTON

[LETTER FROM COMMONWEALTH ATTORNEY ROCKBRIDGE COUNTY - Stipulated
October 21, §f6] : . ' :

OFFICE OF THE :
BEVERLY C. READ COMMON\VEALTH S ATTORNEY ARCA CODT 70)

MONWEALTH'S ATTORNEY . TELEPHONT 456376648

2E WASHINGTON STREET
LEXINGTON. VIRGINIA 234350

June 4, 1976

Humes J. Franklin, Jr.
Franklin and Franklin
P. 0. Box Drawer 1140

Waynesboro, Virginia 22980

W. T. Robey, III
144 West 20th Street _
Buena Vista, Virginia 24416

© Gentlemen:

Enclosed you will find a photo copy of a letter dated May 26, 1976
from the Office of the Attorney General stating that no opinion
will be rendered on this subject in as much as litigation appears
imminent in this: case. Accordingly, the County of Rockbridge
zoning and building permit issued on December 17, 1975 to WANV,

~Inc. to erect a radio tower and utlllty bu1ld1ng ‘will remain

as issued.

This office will render no further opinion on this subject in as
much as litigation is imminent in this case.
L3

With kindest regards, I am

ncerely yours,

o

' Beverly C. "John' Read
Enclosure

cc: Mr. Donald G. Austin
County Administrator
County of Rockbridge .
Court House Square
Lexington, Virginia 24450

. fﬂ“ LELRLANE B R St """"'t f\rl

"’""‘ R N I "c:‘- ..1
R ST
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[1970 BOCA Code - Stipulated October 21, 1976]
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ARTICLE 13

PRECAUTIONS DURING BUILDING OPERATIONS

Section 1300.0 Scope

The provisions of this article shall apply
in connection with the erection, alteration, repair, removal or demolition
of buildings and structures. The execution of the detail requirements

shall be regulated by the approved rules ang the safety code for build-
Ing construction listed in appendix B.

to all construction operations

gulations or statutes of state agencies governing the
protection of the public or workmen from health or other bazards in.

respiratory system, eyesight or health,
1300.2 Combustible and Explosive Hazards:

uirements of the feders]
ce Commission and the

Section 1301.0 Definitions

Construction equipment: the construction machine
hoists, scaffolds, platforms, runways, ladders and al

equipment safeguards and protective devices used
erations.

» tools, derricks,
1 material handh’ng
in construction op-

Construction operation: the erection, alteration, repair, renovation, de-
molition or removal of any building or structure; and the excavation,
filling, grading and regufation of lots in connection therewith,

-
Material platform hoist: 2 power or manually operated suspended plat-
for the exclusive raising or

form conveyance operating in guide rails
Iowen’ng of materials, which is operated and controlled from g point
outside the conveyance.

Runway: any aisle or walkway constructed or maintain
porary passageway for pedestrians or vehicles.

Scaffold: any elevated platform w
men, materials or both.

ed as a tem-

hich is used for supporting work-
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{MINUTES OF ROCKBRIDGE COUNTY BOARD OF SUPERVISORS MEETING -
Tendered October 21, 1976]

June 14, 1976

he Board moved back 1nto session.
* * * * *

4r. Sid Hickman, Mr, Skipp Houff and Pete Robey, who is their attorney, were in attendance
rdowners objecting to the erection of a radio tower by WANV radio station in “aynesboro.
_The Commonwealth's Attorney, John Read, brought the Board up to date on this matter and

d that the Attorney General would not render an opinion since he had determined that this
r would be headed for probable litigation.

The Commonwealth's Attorney recommended that the Board not get involved in the matter sincq
1ding permit had been issued for the tower and the attorney general had not rendered an
on,

Mr. Robey spoke briefly saying that the Board of Supefvisors should not stay away from thiT
r because of the pending litigation and called for their support. -

Mr. Humes Franklin,uand Mr. Robert Rogers, who is the owner of the WANV radio statiop,
in attendance ahd also snoke on the matter.

Mr, Roge;s spoke regarding an article which had been published in the local newspaper.
After further discussion of the matter the Board decided to follow the advice of the

snwealth's Attorney and not get involved in the matter at this time.

* * * * *

N

(-

On motion of Supervisor Dixon with second by Supervisor Whitesell, the Board unanimously
wod to move into Executive Session pursuant.to Section 2,1-344, Part I of the Code of Virgin#a

, as amended.

The Roard moved into Executive Session.

#* * ¥* * *

The Board moved back to Regular Session.

* * * * *

There being no further busiﬁess, the meeting was adjourned subject to the call of the

Dt A g

. Chairman

LD rad—> _ ,f““

Pounty Administrator

Urman,
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