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COMMONWEANLTH OF

LZROY i,

The
the body

Court at

Baker feloniously did kill and murder cne Aaron Francis

Grand Jurors of tihe Commonwealth of

"of NMovember, 1975

PN T ,
[SL 02 MY

VIRGINIA

e el N St N

couNy 1

”irqinié, in and for
cf the Céhnty-of Pairfax, and now attendiné the said
its January Term,

197% charges that: Cn cor

in the County of Fairfax, Leroy H.

Va., Code §15.2-31

cCouUNT 11 '

The Grand Jurors of the Cotmonwealtn of Virginié. o and for
the body of the County of Fair”ax, and noy.étteh”ing the said
Court at its January Term, 197¢ charges thai: On-or arout tha
29ch day of November, 1973 in’thé County of Fairfax, Ler;y 4,
Baker feloniously d4id kill_ané $urder one Heary Francis Greenae.

va. Code §18.2-31

/itnesses subpoenaed, sworn and

available to testify before the

Grand Jury: '

Inv. T. R. Woodrell, Fairfax County Police Lept,

i |




VIRGINIA

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

COMMONWEALTH OF VIRGINIA ' ) Indictment - First Degree Murder

. and Involuntary Manslaughter
Vs, ) :

LEROY HUSTON BAKER ) - #22363

This 28th day of May, 1976, came the Commonwealth, by
her Atterney, and the Defendant, LEROY JUSTON BAKER;.who stands
convicted"of a felony, to-witﬁ first degree'murder and |
involuntary manslaughter,-being confined in jail, wa;-brought
into Courf and put to the Bar of the Court in the custody of
a Deputvaheriff, also. appeared J. Rbnald Lynch, Counsel for
the Defendant.

lThereupon, the Court Reporter was swern.
- Whereupon, the Probation Officer of this Court, to
whom this case had been previously referred for investigation,

appeared in open Court with a written report, copies of which

had previously been furnished to Counsel for the Defendant,

ff Attorney for the Commohwealth,'and the Court. Counsel for

the Defendant then advised the Court that he had discussed the
report with the Defendant and the Defendant was fully advised
of the contents thereof.

Whepeupon the Attorney for the Defendant made a motion
that the Court fedece the eentenees heretofore imposed by the
.jury on the 16th day ef March, 1976, which motion the Court

denied.




Thereupon, 1t was demanded of hlm, LEROY HUSTON BAKER
if anything he knew or had to say why the Court should not
proceed to pess sentence and judgment upon him, and.nothlng
being offered or alleged in delay of judgment, it is ADJUDGED
and ORDERED the Defendant do serve thirty-five (35) years in
the.?enitentiary House of this Commonwealth at hard labor for
first degree murder, and three (3) years in‘the Penitentiary
House of this Commonwealth at hard labor fer'involuntary ;
manslaughter, the said sentence is te run concurrent with the
sentence impesed for firsf degree murder.

"It is further ORDERED that the Defendant be glven

. credit for 182 days in jall.

Thereupon, the Attorney for the Commonwealth made a
motion that the weapon in this case be forfelted to the
Commonwealth, which motion the Court;granted.

The Court certifies that the Defendant was present at
all stages of this trial.

The fee of the Court Reporter who recorded the
ev1dence and 1nc1dents of trial in this case is hereby assessed
as costs in this case as prov1ded in Sec. 17-30.1 of the 1850
Code of Vlrglnla, as amended.

The Defendant is hereby remanded to jail to await

transportatlon to the Penltentlary.

DOB: 3/10/u8




=D, STEVENS.

CH, CAKE &
VARD, P. C.
ATH PITYT STAZEY

ANTIRIA, VIRGINIA

R2314

v——

VIPRGIWNIA

TN THE CIRCULT COURT OF FAIRFAX Coniy

COMMONWEALTH OF VIRGINIA

v. ' Crim. N¥o. _ 22363
LEROY H. BAKER

" Defendant

ORDER STAYING JUDGMENT

THIS CAUSE came to be heard this 17th day of June, 1976,. upca the

rt

motion of the defendant, LEROY H. BAKER, by counsel,'for the entry of an

Order staying the Judgment and sentence of this Court entered on hsy 28,

1976, for the purpose of allowing the Court to consider the motions filed
by the defendant, by counsel, to set aside the verdict, judgment and sentencze
of this Court, and to grant -a mnew trial; and

'UPON CONSIDERATION WHEREOF, the Court noting that the motion by the

‘defendant to stay the judgment of this Court entered on May 28,:1976, to

allow the Court to consider the motion to set aside the verdict has been

' filed within twenty-one (21) days of the date of this'Court's judgment and

senﬁence herein; that this Court hésvjurisdiction to stay its judgzment
herein; thét the motion to étay should be granted; and upon érgument of
counsel, it is

ORDERED that the JudOment of thls Court entered herein on Way 28, 1974,
and the sentence 1mposed thereby, be, and the same hereby is, stay ed untll
the further order of this Court to allow the Court to consider the wotion by

th

1]

defendant to set aside the verdict, judgment and sentence of this Court,

" and to grant a new trial; and

IT IS FURTHER ORDERED that this causé be, and the same hereby is, con-

tinued until the 9th day of July, 1976, at which time argument uoon the

4




OWARD. STEVENS.,

LYNCH, CAKE &
HOWARD, P. C.

28 NORTH PITT BTRERT

ALEXANDRIA, VIRGINIA

R’2I14

rotion filed by the defendant to set aside the verdict, Judgment an

i

of this Court, and to grant a new trial will be hewrd.
THIS CAUSE IS CONTINUED.

ENTERED this day of Junz, 1976.

Thomas J. Middleton
Circuit Court Judge

WE ASK FOR THIS:

'J. Ronald Lynch
Counsel for Defendant

SEEN:

Commonwealth Attorney, Fairfax County
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NIMETEENTH JUDICIAL CIRCUIT OF VIRGINIA

FAIRFAX COUNTY . PRINCE WILLIAM COUNTY
FAIRFAX CITY " FALLS CHURCH CITY.
CARTHUR W. SINCLAIR FAIRFAX COUNTY COURTHGUSE

BARNARD F. JENNINGS
JAMES KEITH

" WILLIAM G. PLUMMER

LEWIS D. MORRIS ’
_PERCY THORNTON, UR. o

BURCH MILLSAP July 1, 1976

JAMES C.CACHERIS ?

THOMAS J. MIDDLETON
RICHARD J. JAMBORSKY

| o RECEIVEDJUL - 2 197

4000 CHAIN SRIDGE ROAD
FAIRFAX,VIRGINIA 22030

J. Ronald Lynch, Esq. -

" HOWARD, STEVENS, LYNCH, CAKE &
HOWARD, P.C,
128 North Pitt Street
Alexandria, Virginia 22314

Robert F. Horan, Jr., Esq.

Commonwealth Attorney for Fairfax County
4500 Chain Bridge Road

Fairfax, Virginia 22030

Ref Conmonwealth v. Baker
Case No. 22363

Gentlemen:

On June 25, 1976, the motion to set aside the
verdict, judgment and sentence was argued before the Court.

It was contended by the defendant that instructions
numbered 4, 5, 6, 7 and 9 violated the rule of law as announced
in the case oF Bullaney V. Wllbur 421 U.S. 684,

The Mullaney case, recent cases dec1ded subsequent'to
the opinion rendered in the Mullaney case and the law in the
State of Virginia has been reviewed by the Court.

: It is the opinion of the Court that the jury. instructions
do not violate the due process of law concept announced in
Mullaney. - At no time under the instructions granted was the

1t1mate burden of proof on any issue ever placed on the defendant

Very ttuly'yours

| Thomas J. Mjfidieton
TJM/nlo 6 5
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RSkl A : !
,\}g\_[ﬂ@ -~ . COMMONWEALTH OF VIRGIMIA s

R

N IS . f
A0 GON " DEPARTMENT OF HEALTH e |
\B) "X OFFICE OF THE CHIEF MEDICAL EXAMINER (7] Resident
oA NORTHERN VIRGINIA DIVISION , -~
{ { THE FAIRFAX HOSPITAL 1L Non-resident
: P. O. BOX 22%6
\= L W\, }N)\\_ FALLS CHURCH. VIRGINIA 22042
W e Phone (703) 560-7910 '
REPORT OF INVESTIGATION BY MEDICAL EXAMINER
peEceDenE L' uENRY  FRANCIS GREENE AGE: _ 26 SEX: M _ RACE:liemro
First nama Middle name Last nama
ADDRESS 17 V. Delray Avenue MWSD OCCUPATION _Laborer . ... -
Number and Street e .
Alexandriﬁ, Vae SSN 225-70-27938 EMPLOYER Fairfax County u:r’lltat*on .
City or County ) "~ Zip Code S
TYPE OF DEATH: {Check one only) ’ ' T
Sudden in apparent health O Suspicious O - Violent or Unnatural £Z
Unattended by physician O Unusual ) 0 : Means:
. .. . R eans:
In prison, jail, or police custody 0 Operating Room Death  UJ GUNSHOT WOUND
Last Seen Alive | Injury or Nlness Death Medx’:lﬁ%:gmmer View of Body Police Notifiéd
DATE ght'col:cg veohivc?hA?;%m"
£ ) ne 2 Followirg
29 Now 75 129 Neowv 75 29 Nov 75 129 Nav 75 129 Nav 75 29 Nov 75 DRIVER O
TIME,.. P PASSENGER [
Tl 6:00 am™! 4:00 am 4:05 am 4:30 am 4:50 ax 4:07 2m PEDESTAIAN O
"\\ﬂ____,..‘/ .
NOTIFICATION BY: OFFICIAL TITLE
Address :
LOCATION ' CITY OR COUNTY . TYPE OF PREMISES
(E.G., HIGHWAY, ETC} -
1AIRY OR ONSET OF 5220 Second Road
ILLNESS : Fairfax, Va. Fairfax County Home
DEATH
Same Same : : Same
VIZWING OF BODY BY ’
FEDICAL EXAMINER Same Same Same
. DESCIIPTION OF BODY ] NOSE | MOUTH | EARS ARIGOR LIVOR NON FATAL WOUNDS
Clotheddd  Unclothed T Partly Clathed (3. | 21909 o o Q  ldaw O | cotor Purplishavrasion [Jeurn L7
Hair Color ___D1ack  Beard Mustache . Froth (o] o O Neck 3 { Anterior (O {contusion [JS1ab (]
Pupits: . RTALTTA Eyes: Color Rroun . ]Other ° o ) Arms O3 | posterior K IGumhot [Jincised [
Body HeatQoaling . Scars, Tattoos, ete, {Sand,dirt PN //""1'3'1\ Legs O | Larerar {1 lLaceration(d Fracture (]
water,ejer] / Complete  LJ | Regional DISTRIBUTION:
WEIGHT AI_Q_lﬁl LengTHOIT 7 Scalp(] Face [
. . — Neck (T Chest[d Back 3
. —" Abdomen[JArms [ JLaas ]
FATAL WOUNDS (GUNSHOT, STAB, ETC.) SIZE SHAPE LOCATION PLANE, LINE OR DIRECTION
SEE AUTOPSY PROTOCOL
1 PROBABLE CAUSE OF DEATH:  MANNER OF DEATH: (Check one only) AUTOPSY: Yes (B No [J
Accident [J  Suicide (O HomicideX] | AUTHORIZED BY: _ ME
PEN&TRATIRG GUNSHOT WOUND TO Natural ] Undetermined(d Pending (J Pathologist _J. C. BEYER, M,D,
: HEAD .

{ rerchy declare that after receiving notice of the death described herein | took-charge of the body and made inquirics rezarding the couse and manner of death in
" sccordance with Section 19, I~42. Code of Virginia as amended; and that the informaiion contained herein regarding such death is correct to the best of my knowledee
ad bem]’

12/2/75 Falrfax County Co,n. = (O L, wd
Date City or County of Appointment . Signoture of Mcdicol Examiner t

en & copy TEST ik

[A Al

ron v's CODING , ‘ DF (\11% 15%7_{2_ | NY (},,, :




et RS K IN .

MEDICAL ATTENTION AND HOSPITAL OR INSTITUTIONAL CARE:

NAME CF P‘HY_SlCIAN OR INSTITUTION ADDRESS . DIAGNOSIS DATE
§SCLMSTANCES OF DEATH:
: Officiol Title .
NAME : or Ralationship ADDRESS
to Dacodent - .

FOUND DEAD BY

Faixfax, Va,

: County Palice
LAST SEEN ALIVEBY | y ' ,
Leroy Houston Bgkex 5305 Sacend Rd., Fairfex, Va,
WITNESSES TO . ' :
|NJURY OR It~ -—Same.
£35S AND DEATH

NARRATIVE SUMMARY OF CIRCUMSTANCES SURROUNDING DEATH:

Decedent was shot by assailant along with another companien. He
was dead at the scene. He was transferred to Fairfax Hospital for autepsy.

€ e Zogar. wid




| , o - .
COMMONWEALTH OF VIRGINIA ‘

. DC-PJ"\'?QM-ENT DF HAZTALTH
OFFICE OF THE CHIEF MEDICAL EXAMINER

NORTHERN VIRGIMIA DIVISION Avtopsy Mo, L1 V-5
THE FAIRFAX HOBPITAL 11/')~:: /75
Doty LN
pP. O. BOX 2288 , 12
© FALLS CHURCH, YIRGINIA 22042 Time

REPORT OF AUTOPISY

50 o.m.

DECEDENT HERNRY . FRANCTIS CREELMT
Firsy . ‘ Middis _ Loast

Autopsy Authoriasd byt DL. Claude E., Cooper — Fairfax County

_ Porsons Prasent ot Autopsyt
Dody Identifisd by: Fairfax County Police Dept.
- tag, 11/29/75 _ James C. Beyer, M.D.

Rigor: "complste X jow neck orms : fogs

Livon color._Redddsh-purpla . diswibution: Posterior
Age_ 3l  Race.Black Sex l&lﬁ_Long!h_é_g___Wolght ist. 200 Eyumm:pﬂn ReRRE_1 _REE
Holr Black Mustache__ Y€S __ Beord___Ye€S Circumeised ___NO Body Heot . 2iODE

Clothing, Personal Effects; External wounds, scors, tattoos, other identifying feotursa:
See attached sheet.

PATHOLOGICAL DIAGVOSES'

CA?DIOV\SCULAR SYSTEM: Heart, no evidence of hypertrophy, valvular or congenital abnormalities.
Coronary arteries, normal origin and distribution; no significant
sclerosis. Myocardium no evidence of trauma or fibrosis. Aorta,minimal
arteriosclerosis.

PESPIPATORY SYSTEM: Larynx, trachea and bronchi, no evidence of trauma or obstructio1.

Lungs , pulmonary congestion.

LIVER: Hepatomegaly, 2015 gms.; marked congestion; fatty metamor phosis.
~ SPLEIN: Yo evidence of trauma. ‘

PANCREAS, ADRENAL AND THYROID GLANDS: No significant alteration.
G/ INTESTINAL TRACT: No evidence of trauma, hemorrhage or ulceration.
GENITO-URINARY TRACT: Kidneys, no evidence of trauma or inflammation.
HEAD: Tenetrating gunshot wound: Entrance left frontal region with wound track extending
’ backward , downward and to the right with perforation of both cerebral hemispheres and

buliet embedded in bone of right occipital region.

Probobie i . ] .
couse of deatht PENETRATING GUNSHOT WOUND OF THE HEAD Provisionol Report i

. o Finol Roponi:
e \1. L.DQ/ Vi

) y K/(/
‘ﬂn qu)o «wmd hkln ore true ond correct to the bnv of my knowladge ond belinft .

£f) V; : : v |
: "\l ) ' a ' - \
3 DER 1975 "'; : Fairfax Hospital . m‘?—'\/

Dao: ,snwu ~ | | " Ploce of Autopay - Signsture of Pmﬁeﬂ-\'.\v |
\;_(; 19 1975

ST , o . STE
cuwr P ‘70 16, Nevised 2773 . i —<>\ 9/“‘::\

T K _ Assistant Chief m@w&i@mera.

9
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SE0US CAVITIES: -
PLEURA: |
PERITONE UM:

P EZRICARDIUM:

LIVER:

"GALLUBLADDER:

SPLEEN:

. PANCREAS:
ADRENAL GLANDS: |
G. 1. TRACT: |

- KiONZYS:

HEART: |’

'__,I,

C305S DESTAPTION

Intact, smooth and jlistening.

. fatact, smootn nnd‘gllstening.
. Iatact, smooth aad glistening. : :
385 gms. No valvular or congenital abaormalities. Coronary arterizs,
origin and distribution ; no significant sclerosis. Rignt ventricle 3 gm,

left 15 mm. No evidence of trauma, fibrosis or ianflammation.

No evidence of trauna.

rovmal

Right lung 575 gms. Left lung 460 pgms. Larynx, trachea and brohchi, intact and
free of trauma or obstruction. Lungs exhibit pulmonary congestion with no

evidence of trauma or pulmonary artery emboli.

2015 gms. Capsular surface intact and smoofh and the free edges éré_rounded.

On section the parenchyma exhibits marked congestion but no fibrosis or

nodularity.
No significant alteration.
150 gms. Capsule intact.

No significant alteration.
No significant alteration.

Stomach contains partially digested food materfal. No evidence of tfauma,

hemorrhage or ulceration.

170 gms. each. Capsules strip with ease to reveal an intact

smooth surfacé; No.trauma or inflammation.
A
s

Y

BLADDER: /}ntact.

INTERMAL SENITALIA:

KECK ORGA

BN AND McHIAGES:

/ skutL:

No significant alteration.

No evidence of trauma.

» congested and

1450 gms. Penetrating gunshot wound: Entrance left frental region; wound 3/8"
with irregular edges and surrounding powder debris. Wound track continues '
baclwward , downward and to the right with perforation of temporal lobe of left
cerebral hemisphere, brain stem and right cerebellar hemisphere; conslderable
tissue destruction along wound track. Deformed bullet embedded in bone of

right occipital region. Bullet baseé deformed ; mark placed on nose.
; . . . ‘
‘/
f VERTEBRAE: | No evidence of trauma.
! rigs: { No evideﬁce of trauma.
PELVIS: No_evidence of trauma.
EXTREMITIES: ‘ ’

Oruzx Lasnaatory PROCEDURES : TOXICOLOGY { Bacrentorogy ] DentaL CHArT [ X-3ay {J FinGER-PRINTS ] Puotecaarny

DISPOSITION OF

EVIDENCE

TY?Y (Clothing, Bultets, fic)

NAME OF RICIPVENY . " ADDAKM

OrnciaL ML

DATE

Heart Blood.

Y

o e e o o -




 COMMONWEALTI! OF VIRGINIA
DIVISIO’\I OF CONSOLIDATED LABORATORY SERVICES

Bureau of Forensic Science

A W Yixoauawn, Pw. D,
Iwscrom

LABORATORY REPORT

December 5,1975

Dr. James C. Beyer
Medical Examiner’
3300 Gallows Road
Falls Church, Va.

TO:

22046

" Your Case #

Victim(s}: GREENE, Henry F,
Suspect{s):

tvidance Submitted By:- Dr, Beyer, Dr.

Ona vial of blood, vial of urine for alcohol, vial of blood for typing

RE?ULTD OF EXAMINATION'

BLOOD.(\E

is_gositiye.

B Iy

ccs

Re‘:

Cooper

e e

-

.,
URINE: Qg\fﬁf_ifﬁffff,WEight/VOlume.4/)

ANCDPY ”E”ZE;

DEC 19197‘*

N \

_v"‘—' T

Assistant Chief laedxﬁ%ner

IN FUTURE CORAESPONDENCE HEFEHENCE THIS MATTER PLEASE REFER TO THEFS LAB # ABOVE

Page 1 of 1

11

Cuaapima &, O'Raan, P, O,
Orruty Dirrcron

' Teu, NO.30e—770-2204

Dr, Gooper
Homicida
FStab# 75-N-b41 -
Examiner: T, J, Siek, Ph.D.

Laboratory:Nor thern
2714 Dorr Ave.
Box 486
Merrifield, Va.

Date Received: 11/29/75

O

lSA ethano%;weight/volume blood group is 0, Rn positive and ‘antigen

Toxicologist
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DEPARTMENT

COMMONWEALTH OF VIRGINIA
OF HEALTH
OFFICE OF THE CHIEF MEDICAL EXAMINER

NORTHERN VIRGINIA DIVISION
THE FAIRFAX HOSPITAL

e

.
Rl

@ Aazsidam

] Mon-resident

> EW?\\\“\ g
N e (0\91
L 2 Ve

P. O. BOX 2238
FALLS CHURCH, VIRGINIA 22042

r\\ 4 Phone (703) 560-7910
X7 2 REPORT OF lNVESTléAT?ON BY MEDICAL EXAMINER
ey’
ECEDENT AARCN FRANCIS JOHNSON AGE: _35 SEX: M __RACE: _Nagroe :
. First nsme Middie nama ) Last name
DDRESS . : ton_Sta _MWSD OCCUPATION: Laborer
Number and Sireet —— o B
Fairfax, Va. 22030 SN 2264544357 EMPLOYEB‘ Fairfax County Sanitation ~,
[ City or County Zip Code e— "
YPE OF DEATH: (Check one oniy) '
Sudden in apparent health . Suspicious O Violent or Unnatural X3
Unattended by physician g Unusual O Means:
In prison, jail, or police custody a Operating Room‘ Death O CUNSHAT 'wmn\m
[ ) Last Seen Ative Injury or liness Death MEOND! Fxa™ier | View of Body Police Notitied
Toare AT
= ) ()
29 Nov 75 |29 Nov 75 29 Nov 75 | 29 Nov 75| 29 Nov 75 | 29 Nov 75 D:VER"' 5 otiowing
1! PASSENGE
ME | 4500 am | 4:00 am 4305 am | 4:30 am | 4:50 am 4307 am | pASSENGER U
OTIFICATION BY: OFFICIAL TITLE
Address '
’ LOCATION CITY OR COUNTY TYPE OF PREMISES
‘ ) {E.G., HIGHWAY, ETC.)
uUﬁYOﬂOVQETOF 5220 Second Road
LLIESS Fairfex, Va, Faixfax County lome
VEATH
~Same Sans Same
N:MNG OF -BODY BY
TECICAL 2YAMINER . Same Same Same
GE5C1PTION OF BODY NOSE { MOUTH | EARS RIGOR LIVOR NON FATAL wo'_i_mos
jorhed 33 Unctothed (0 Partly Clothed O | 81999 0 a_ . a__}Jaw O | coloPurplish {Avrasion J8urn [T
i Cotorlack  Beard Mustache . | 7ot o o O | Neck O | Anterior [ {contusien []Stab 3
upity. -RXT2 LCa Eyes: Color _DBrawn . |Other ) o o o [Arms O 1 postericr £) {Gumhot [Jincised [
ody HeatGonlang... Scan, Tattoos, ete {sand.ging 7 N ~.| Legs © O Loteral O Braceration(d Fracture ]
3 C dwateretey T R 0O . DISTRIBUTION:
fvieiont_L75 103 vencin 125 A i Region! Scalo(J  Face [
—____~ —— Neck T Chest(] Back [
e, ' : Abdomen{JArms M egs [
~FATAL WOUNDS (GUNSHOT, STAB, ETC.) SIZE SHAPE * LOCATION PLANE, LINE ORDIRECTION
SEE AUTQPSY. PROTOGOL
"ROBABLE CAUSE OF DEATH: MANNER OF DEATH:  (Check one cnly) AUTOPSY: YesT No
Accident [J  Suicide O Homicice ® | AUTHORIZED BY: _1MZ
PENETRATING GUNSHOT WOUND TO LEFT Natural [J = Undetermined[J Pending [ Pathologist ___Js C. B Y“'R #M.D>
ANTZRIOR THORAX .

4 hereby declare that ofter receiving sotice of the death described herein I took charge of the body and made inquiries regarding the cause and manner of death in
ccordance with Section 19.1-42, Code of Wrgﬂm a3 amended: and that the information contained hercin regarding such death is correct 1o the best of my knowledge

nd belief,

Fairfax County

A % Ly
Clity or County of Appointment ‘ g :92"“"@“'" Sy i
3 COPY_TESTE: nEG1d

NV (700
. *)—”“*-'\b':':’ ..... 12
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Mg@gg;ii. ATTENTION AND HOSPITAL OR INSTITUTIONAL CARE:

. NAME OF PHYSICIAN OR INSTITUTION | ADDRESS DIAGNOSIS ODAYTE
CIACUMSTANCES OF DEATH: _
o Qfficial Titla
NAME or Ralationship ADDRESS
to Dacedant

FOUND DEAD BY

County police

Falrfax, Va,

LAST SEEN ALIVE BY

WITNESSES TO
INJURY OR 1LL-
NESS AND DEATH

Laxoy Houston Baker

5305 Second Rd,, Fairfax, Va.

| Same

MARRATIVE SU_MMARY OF CIRCUMSTANCES SURRCUNDING DEATH:

Decedent was shot by assailant along with another companion. He was
dead at the scene, He was transferred to Fairfax liospital f»r autepsy.
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COMMONWEALTH O VIRGINIA : .
DEPARTMENT OF HEALTH ' ;

ICE OF THE CHIEF MEDICAL EXAMINER v
NORTHERN VIRGINIA DIVISION Autopay N,,l\:"-./-(,’b"'f{m'f'.’;
THE FAIRFAX HOSPITAL . 11/29/75
P. O. BOX 2286 Date —Lmbssl

FALLS CHURGCH, VIRGINIA 22042 Time_1:32 D.x.

REPORT OF AUTOXSY

FRANCIS JOHNSON

Body ldentified byr Fairfax County Police Dept.

DEZEDENT AARQY
' Firat Middle Lot
Avtopsy Authorized by: DX Claude E. Coover - Fairfax Counkty

Persons Present ot Autopey:

tag, 11/29/75 James C. Beyer, M.D.
Rigor: compiete X _jaw neck orms . legs
Livon color..Pale red distribution; Posterior '
9% eudd _ Race Black Sex.Male  LengthZ4 1/2" Weight Est. 173 Eyes BXOWD Pupitst R-RRE___LRRE
Hair, Black Mustache__JeS__ Boord_L.Q!*'_@I.__];lPCircumciud_._N_Q_____Body ﬁoﬁ_ﬂgﬂ.g__..

'?n"’HOLOGICAL DIAGNOSES:
CARDIOVASCULAR SYSTEM:

Ciothing, Pononal. Efiscta; External wounds, scors, 1aNoos, other Identifying feoturss:
See attached sheet.

Heart, no evidence of hypertrophy, valvular or congenital abnormlities.
Coronary arteries, normal origin and distributiongj no significant
sclerosis. Myocardium, no evidence of fibrosis or inflammation.

Left atrium, perforating missile wound track with mutilatien.

Aorta, no evidence of trauma. ’

RESPIRATORY SYSTEM: Larynx, trachea and bronchi, no evidence of trauma or obstruction.

DO RHANOSICAMKBINGNOSESX Hemothorax, right 1700 ml.; left 600 ml. Left lung, upper lobe,
perforating missile wound track; right lung, lower lobe, perforating
missile wound track. '

LIVER AND SPLEEN: No evidence of trauma.

PANURZAS, ADRENAL AND THYROID GLANDS: No significant alteration.

STRO-INTESTINAL TRACT: No evidence of trauma, hemorrhage or ulceration.

GENITO-URINARY TRACT: Kidneys, no evidence of trauma or inflammatiom.
SCALD AND SXULL: No evidence of trauma.
CLREBRAL HEVINGnS No evidence of hemorrhage or inflammation.
CIRCLZ OF WILLIS: No significant alteration.
BRAIN: To evidence of trauma or hemorrhage.
PENETRATING GUNSHOT WOUND: Entrance left anterior thorax with perforation of upper lobe of
. left lung, perforation of left atrium of heart and perforation of lower lobe of right

lung. Bullet in

subcutaneous position of right posterior thorax.

Probabie
couse of deetht PENETRATING

Py,

GUNSHOT WOUND OF LEFT ANTERIOR THORAX Provisional Repor___ p -
Fino! Report

SN IN2N ‘
:;/fhc ety ﬂ”i’oﬁnnm,mo true ond correct to the best of my knowiadge ond belish:

)
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Al 199'0 SlgfnJl

3 CHITF Mirirs v
N Exsa; NER
3N

YA et ;
S -
R o

ST raan M tn nrw_l!’ﬁ 2720

Fairfax Hospital X S
Plaoce of Autopsy . Signatury of Pothsiogiin, :
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SEROUS CAVITIES:
PLEURA:
PERITONEUM:
PERICARDIUM:

" HEART:

AORTA:
LUNGS:

LIVER:

" GALLBLADDER:
SPLEEN:
PANCREAS:

ADRENAL GLANDS:
G. ). TRACT:

KIDONZYS:

~ BLADDER:
INTERNAL GENITALIA:

NECK SRGANS:

BRAIN AND MENINGES:

PENETRATING GUNSHOT
WOUND:

VERTEBRAE:.
RiBS:

PELVIS:
EXTREMITIES:

.and free of hemorrhage or inflammation. Cerebrospinal fluid clear.

S GROSS DESCRIPTION .

Right hemothorax 1700 ml. ; left 600 ml.

Intact, smooth and glistening.

Parforatling missile wound traLk with blood.

375 gms. No valvular or congenital abnormalities. Cororary arteries, normal
origin and distribution; no significaat sclerosis. Right ventricle 3 mm.;
left 15 mm. No evidence of fibrosis or inflammation,

Minimal arteriosclerosis.
Right lung 370 gms. Left lung 320 gms. Larynx, trachea ard bronchi, intact aad
free of trauma or obstruction. See below.

1

1640 gms. Capsular surface intact and smooth. On section there is no evidence
of fibrosis ox nodularity.

No significant alteration.

100 gms. Capsule intact.

No significant alterationm.

No significant alteration.

No evidence of trauma, hemorrhage or ulceration.

150 gms. each. Capsules strip with ease to reveal an intact, pale, smooth

- surface. No trauma or inflammation. The pzlvis of the left kidney is dilated.

Intact; small amount of urine.

' No significant alteration.

No evidence of trauma.

1400 gms. Scalp and skull, intact and free of trauma. Cerecbral meninges, intact
Circie of
Willis, no significant alteration. Section of the brainm fails to reveal any
evidence of trauma or hemorrhage.

—

Entra left anterior thorax ; wound 1/4", oval withino evidence of powder

‘ dobrisJ lateral guttering. Wound track continues w*Lh//}acture of left fourth

rib éﬁ?zriorly; perforation of upper lobe of left luag-~left hemothorax 600 mi.
Entrance into pericardial sac with perforation of left atrium and mutilation;
wound track continues backward and to the right with superficial
perforation of lower lobe of right lung-right hemothorax 1700 ml. Exit through
right seventh interspace and eighth rib posteriorly with bullet recovered in
subcutaneous position of right posterior thorax near the apex of the posterior
axillary line. Bullet marked inner wall of base. :

O7uzg L.aanaaTory Procroures: ToxicoLocy X3 Bacteriorocy [J Denvar Cuart [ X-rav [J Fingea-rrints [J Prictocrariy [J

DiSPOSITION OF EVIDENCE

. TYPL (Clothirg, Butiets, Kic)

MNAML OF RECIPIENT AQDRESNS OFFICIAL TITLE CAT

-Heart blood and urine. |’ . o } ,
l

e
en
ot




LW, Tieogmany, Pu, D,
Dingcronm

o COMMONWEALTH OF
=4 DIVISION OF CONSOLIDATED 5.AB ORATORY SERVICES

Bureau of Forensic Science

VIRGINIA

CrancLzs C. O'Rean, Pu. D,
) Dxrrury inacrow

Tae, NO.90a—770-2280

LABORATORY REPORT

December 5, 1975

- TO: pr, James C. Beyer
: Medical Examiner
3300 Gallows Road
_Falls Church, Va. 22046

Your Case # =we

Victim{s): ~JOHNSON, Aaron F,
Suspect(s):

Evidarce Submitted By: Dr., Beyer, Dr, Cooper
- One vial of blood, vial of urine for alcohol

RESULTS OF EXAMINATION:

e e A

is positive,

cc: Dr. Gooper

Re: Houicide

FS Lab » 75-N-442
Examiner: T. J. Siek, Ph.D.

Laboratory: Northern
' 2714 Dorr Ave.
Box 486
Merrifield , Va.
Date Received: 11/29/75

,» vial of blood for typing.

/”"~ ~‘«~“w’_“‘\
BLOOD: \F:ISZ ethanol weignt/volume tblood group is 0, Rh positive and antigen

DEC 191‘175

A COPY TESTZ:

. ,<4:::;::j:2:;2 f;f»;;;:;’:;,_ i _<:;%;%;(ngi;) j¢7 /;}2;e<2z

Assistant Chief Medlc

Toxicologiag//

IN FUTURE CORRESPONDENCE REFERENCE THIS MATTER PLEASE REFER TO THEFS LAB # ABOVE -
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1y virRcIWTIA: . - A |
] . ' | ! FILE®D
R | - IN THE CIRCUIT COURT OF FAIRFAX COINITY
3 e e m e e e o e e e e = oo < .uc*:zslsﬂlc//y‘
< Ao . )LE

4 COMMONVEALTH OF VIRGINIA, Clerk of the Circuii & urt
) ¢ rk of the ircuit Co
. o Faisics County, Ve

5 Plaintiff, :
6 . : ~Vvs- : Criminal Dockat Mo. 22363
v ~ LEROY H. BAKER, :
8 , ' Defendant, :
BT [ %
0 ‘ B | - Circuit Cour“room MNo. 4
_ Fairfax County Courthouse
11_ - ' Fairfax, Virginia-
12 Fridav, June 25, 1976
13 || The above-entitled matter came on for hearing

14 before THE HONORADLE THOMAS J. MIDDLETON, Judge, in and for
15 ‘+he Circuit Court of Fairfax Countv, Virginia, commencing at

16 | 10:00 o'clock a.m.

17 APPEARANCES:

18 o On behalf of the Commonwealth:

19 I : : | ROBFERT T. HORAN, JR., Bsqulre
o Commonwealth Attorrey

20 ' :

: On-behalf of the Defendant:

21 '

: . J. RONALD LYNCH, Esquire :
29 _ ' ﬁ Howard, Stevens, Lynch, Cake & Howard P C.
23 -
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(Whereupor, the Court Reporter was first dulvy
sworn bv *he Clerk of the Court.)
THE COURT: - Commonwealth versus Baker.
~Mr. Lynch, this is your motion.
MR. LYNCH: Yes, Your Hoaor.
THE COURT: Whv don't you he seated, Mr. Baker.

MR. LYNCH: Your HHonor, the basis for settina

~aside the verdict and judqgment conviction is on the theory

of tﬁe denial of Mr. Baker's rights of due prdcess’clause,
United States Constitution.

The case I think has much bearing on the question,
the case of Melaney versus Wilbuf decided June, 1975, by
the Supreme Court of the United States. This Court maf recall

in that case there was an issue of whether or not it was a

violation of due process to put the burden on the Defendant

to go forth with evidence to show passion and provocation to
reduce the crime of‘murder ta manslaughter.

In Maine there are two basic categories of
homicide: nurder and nanslaughter. And the case went arpund
the horn as far as hoﬁ it got to the Supreme Court of the
United States. Iﬁ went to the == up'to the Supfeme Cour£ of

Maine; hack down to the federal District Court; back up to

19
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Defendant and held the statutory constitution.

 trial?

+he Circuit Court, federal Circuit Court; and on up to the
Supreme Court.

| That -- The Court had to deal with :hisfinSt:uction
that was given *o +ha jurv. It says the jury'was fqrfher
instfﬁcted however, that if the prosecution ss+abhlished that

homicide was h#th intentional and unlawful, malice afors-

thought nust he conclusively implied unless the Defendant
proved by fair preponderance of the evidsznce that he acted

- ir the heat of sudden -- heat of passion on sudden provocaticn.

Now, the Suprems Court, as I said, said this:
The issue is whether the Maine rule requifin the Defendant
to prove that he acted in the heat of passioﬁ on sudden
provocétion-iﬁ +the course of due process, the conclusion
was that by forcing the‘Defendant to do that, it:was a

violation of the due process clause as applied to this

Mow, as far as LeRoy Baker is concernsd, VirQinig
has diffsrant dzgrees of homicide, more degrees than Maine
has. We've got murder,'firét degree  and sécond degree,
voluntary_manslaughﬁer and involuntary mahsléuéhter: but +o
;ook at the instructions that I am concerned ébout -

 THE COURT: This is the instruction giver ir the

20
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MR..LfﬂCH: Yas, sir.
THE COURT: All righ%, sir.
MR. LY!NCH: - There is really not nwuch diffqréncs,
Your Honor. |
His Instruc%ion\jio. 4£
.li ""The Court insﬁfucts *the jurv that
a mortal wounq giveﬁ with a‘deadly weanon in
the previous vossassion of th2 sléyer withoﬁt_
-any provocation 6r slight prd§oéati0n,15 prima
facie,willful, deliberate and premeditatéd
‘killing.and throws upon the slayer the necessity
of showinc extenua*ing circumstances."
fhis instruction doesn't even give the degree

of evidence that the Defendant has to come on with. He has

- got to show the necessity of showing extenuating circumstancss.

NMow, 5 clarifies 4: ’Fivé says:

- "The Court instruc+s the ﬁury that
the (presump+icn rgferred to in Instructioh No.:4d
is nbt a.cqnclusin\Dfesumotlon‘but may bhe

ggvercome)hy proof of extenuating‘circumstances'
- ‘sutricient to Create a reasonable doubt in favor
of Ehe Defendant.,"

Now,, Your Honor, if +hat doesn't say that *+he

21
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Defendant'muét comé forward with proof -- W= caﬂ call it
butden 6f going fofward or hurden of persuasioh, 5ut if.thaﬁ
doésn't méan +he D=2fendant has got *o -- If +ha* doéén't tell :”
the jury the Defendant has got to pfOVe somethiﬁq,'l don;t
know what is.
Instruction No. 6:
"The Courf instructs the jury +hat
if +here is an absence of probf +o thé’cohtrary --f
Which_parathenticélly ié saying thaﬁ-if the
Defendant doesn'ﬁ come up with some type of proof -

M malige may he implied from the‘deliberate
use of a deadly weapon when used in a manner
calculated to take the life of another human
being."

Now, aside from +fhe due process question, there's

also whether or not there is a connection be:we=zn the

infarence or implication here in the facts proven. Why

should it bhe implied that it's malice if it's a deadly weapon? g

‘ But I don't think that that argument is quite as on point

with this instruction as Mo. 9, which I'll get to in just a
minute.
Now, 7 says:

"T"he Court instructs *he jury *+hat

00
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ths malice necessary to constitute a crime of

- murder mayv he either =zxpress or implied. The
word:“malics" in the foregoihgbdafinition of
murder is ﬁsed in a technical sense and
includeé nct onlv anger, hatrzd and revznge
but every unlawful and unjus+ifiable mo%ive.
It is not confired to ill will %o any ore or
morevparticular persons, but is irtended to
denote an action flowing from.a wicked and
corrupt motivsz, done with an evil mind anrd
purpose‘and'wrongful intention, where the éct
“had beeh‘attended with such circumstances as‘ 
to carry in +hem the piain indication.of a
hearﬁ deliberately bert or miéchief.“

llow, here is the essence of i+, Your Hornor:

-- Therefore, nalice is implied by law. I+ is

a lagal presumption of malice from any wrongful,

PR e

deliberate and cruel act against another, however

- sudden."

Now, what that is saying is_that'if the Commonwealth

shows a wrongful , deliberate and cruel act, then this

by law that it is at least murder in the second degree

'

~because you have: to have malice o get up to nurdsr in

implies

(t
=3
in
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" reduce i+ to manslaughter.

- error in this instruction because I helieve the opening

'paragraph is a blatent violation of the due process 1éw, in

second dagres, It's not a -- I+'s not saving it's a

presunption cf fact. 1It's a presurotion of law. I%'s ar
implication of law. -

How, the real -- the real winngr is No. 9.
Openihé'paragraph: |
"The Court ins:ructs tﬁe jury that
every unlawful homicidas is presumed to ba murder
in +he second degree. In order to elevate’'an
unlawful homicide nmurder to first degree, the .
burden of proving +the eslements thereof is upon
+the Commonweal*h,"
Now; what Mr. Horan did in this particular

situation_to circumvent Melaney is he left out the next

paragraph which shows the burden is on the Dzfendant %o

’Ndw, that in and of itself does hot cure the

my opinion, based on the theory of Melaney.'
"The Cburt instructs the jury that
every unlawful homicide is presumed to bevmurder

in the second degree."

Now, that's the one worst vet, Your Honor. Where

24
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1 is the-lpqic to that if the Commonwealth estahlishzs an
2 unlawful homicide, right away i: becomes murdsr -in the‘second'
‘ S degrea. That meané right away malice is estahlished by ths
4 fac: aé showinq an unlawful honicide.
5 | 6nder'this +heoryv, Your Henor, if *he decsased
6 were kiiléd by way of heing hit with a éar, the'pérson that
:7 . is charqed could be charged with murder; and_onpe +he
8 Commonwealth showad that the pedestrian was ruﬁ down with
9 this car, we wouldistart out with nurder in the second degre-.
10 | Now( that‘s where i was *alking about there haé gbt td be.
11 sone iogical cornection be*ween the fact proven énd the fac%
12 inferred. |
13‘ _ Now, the fact proven, under'thé theory of this o
14 || irstruction, is once the Commonwealth proveé unlawful
15 | homicide, this infers, implies, establishes, presumes, thaﬁ
 16, tﬂeré is'malice present,‘that‘it's‘hurder in the second degrée.\
-15_ - | 'So; the_néfendant startéd out -~ 6ﬁcevﬁr.:noran
 18 estébiished the tﬁo deaths in this ;ase; wé sfarted ou£ ﬁith“
19 || murder in the second degree.
20 o Now, all I've got to say, Your Hogor,_is if this
5] ~isn't -- if Melaney is not on point with thoge Virginia
29 instructions, theﬁ I doh't»know whaﬁ is.--The cases éay on
oz || these instructions, and they've been‘aroundAfoerOO'yeafS;
25
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they have been., The Maine statu*2 was around for 100 vears,

and we havs got to charngse somefime and this Court has. the
power to do it, toiset aside *his judgment, +his conviéﬁioﬁ.

Now, what Mr., Horan is going to say, and I'm‘a
1ittle embarfassedvhere, is why didn't Mr. Lynch réise thié
at the time that the instrﬁctions wer= introduced; and I

robabhly centribute to Mr. Lynch's stupidity, Your Honor; it
. y ° .

~Jjust went by me. But I think the issue can be saved by way

of Rule 3A-22., I refer to it --

MR. HORAN: Your llonor, to save any argument or

‘this case, in the Melaney case, the Counsel didn't raisz it -

at trial either,.
MR. LYﬁCH: That's right, Your Honor.
Well, does.:hat -
MR. HORAN: There is no constitution implicatioﬁ -1
 THE COURT: Well, if his arqument ha§ merit, the

fact that it wasn't ohjected to at trial is not going to

affect any decision I will make.

. MR. LYNCH: Your Honor, that's the only ﬁhing I
wanted to cover. |
THE COURT: All right.
MR. HORAﬁ:- Your llonor pleasz, there-aré some

significant distinctions hetween this case and Melanay. And

26
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number one, in Melanav, of course, and +he Suprzme Cour: nct=s

it right at the heginning, in Mzlaney vou are dealing with

- a conclusiva presuno‘lon and you are dsaling with a specific

burden of proof +hat was placed upon the Defandant. He had
the hurden of not orly going forward with %he evidence, h=z

had the burden of persuading that jury by a fair prepo srancs

of the evidance that i+t was manslaughter rather than rnurdsr,

That's one +hinqg,

The second thing is that in the Mélaney case,
there was no saving instruction that ultimately told that:
jurfrthat the ultimate burdén of vroof rested on the
prosecution. That was a significant factor that was missing
in Melaney, and the Cpuft alludes to that facﬁ in thebcourse
of analyzing the case.

| We started in this case with an instruction that -
Counéel trips happily by, and *hat's Instruction "E", whicﬁ

said that the bhurden was on %ha Commonwgglgh to _prove havond

a reasonabhle doubt every material and nacessary elsment of

the offenses herein. Tha* was a clear statemens to’thp Jury:
as to where the ultimate burdeq oF proof rested in thc case,

In both the second degree and the first degr

nurder dz2£fin ons and 1ns‘ruc_1onq the jury was +told *ha*

they rus+ flnd bevoru a reasonable doub* A, B and C in ordesr

27
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o find =si*ther hurder-one §r rurdzr=-two. That again weas
somethiﬁg tha* weas missing‘in *he M=zlansv éase.

I would suagest Lo the Courit +hat +th= instructicné
we're desaling with here are instruétions +ha+ fall within th;
general categorv of those casas that the Suprane Court alluc=as
to in footnote 31.

THE COURT: 1In Melaney?

MR. HORAM: In Melaney.

In footnote 31, the Suprehe Court said that
generally in a'ériminal case the prosécution bzars both <hs
productior burden and the persuasion bu;den. In'somef

1

instances however, i+ is aided by a presumption -- for -

~example, United States versus Davis, where the presumption,

was one of sanity =-- or a permissible inference, such as.

' United States against Gainev, where there is an inferencs
- of knowledge from the presence of an illegal still on
property. These procadural deavices require in the case of a

presumption, or permit in the case of an inference, the

trier of fact to,cpnclﬁde'the prosecution has met its burden
of proof with respect to the presumed or inferred fact by :

having satisfied totally established other facts. Thus, in

“effect, they require the Defendant present some evidencs

contesting the otherwise presumed or inferred facts. In each

28
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of these cases however, the ultimate burden of persuasior by

proof heyond avreésonable_doubt remain on “he prosecution.
That's esxactly +the situation we héve hare. The

Supraﬁe Court in Melanev doesn': outlaw.all pre#umptions;

It doesn'+ éutlaw all‘inferénces. All the Suvreme Cour: cdoes

in Melaney is say, vou cannot say_ghe Daefendant must prova

by a preponderance of evidehce a certain fact to the ijurv.

That's all it said. And footno*e 31 makes i* quité cléar

that they are not'déalinngith standard presumptions that

we find in many_criminal casas or inferences such as *he

one found in instruction 6 where it merely says in the

. absence of proof +o the contrary, malice may be impli=d.

These are procedural devices. In this:caée, by
this Cou:t's instruction, the ultimate bufden of proof on
every material element in this case restedlwith the
Commonwealth}‘and'that,is a factor that is %o*ally lacking
in Melaney and that is the curative factor that we find here.

_As a-ﬁatter of féct, this Cours, invinstrhction_'
"U",Imakes it quitercléar-that fhe Defendant doesn't haVe.anf'
burden of proof resting on him. | |

| -If you recall in this éase, we had a rather
peculiar situation.. We had a doubie homididé;'tﬁe defense to-

one homicide is self-defense; the defense o the other

29
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homicide is accident. Two crimes happering within minutses

"~ of one another. 1In ins“ructiorn "N", +he Cour: *old the¢ jury

that where the defense is acciden%, the Defendan* is no:

required %o provz this fact bu: the burden is upon +hs

' Cormonwealth o prove that it was not accidental; and that's

'exactly what +he jury was *old.

The jury, rather significantly in this case, after

reading +he instructions, %the same presump*ions tha%t applisé

in both cases, the jurvy “ook +he position +that with regard

to ﬁhe.one homicide there waslno maiice, and‘Wiﬁh regard *o
thé other homicide +here was malice. And I'submit the jury
was properly instructed, and *he instruction in "E" made‘it
perfectly clear to the jury that they had to find the
Commonwealth carried the dav on its ultimate burden offproof
of-evéry material and necessary element.

"MR. LYHCH:. Your Honof, just a shorﬁbrebuttal{.A

Mr. Horan bottoms his defense +o *hese ins:tructions

- on footnote 31, which; as Mr, lloran pointed oﬁt, deals with

the presumption of sanity and deals with +ha inference that

someone, if they're a:t the scene of a still, there is an
inference that he knows it's there.
Now, I'm aware of the fact that we can have these.

inferences. I'm aware of the fact that we can have certain
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presunptions such as the presumntion of sanity. But wha*t we

are talking abou* here isn't dealing with a still. It's not:

dealing with sanitv. It's going right to *the heart of the
criminal law of this state; right to‘the hear+ of thé.
Constitution, particularly the due procsss clause aS'applisd
to LeRoy Baker. | | |

Wa're not talking about any vhiskey case. We're

- not talking about whether or not LeRoy Baker is presumed to

be sane.

'.These instructions Say'use of a deadly weapon --

Instruction 4, use of --

"...a deadly weapon in the previons
possession of the slayer without'any provocation -
or sligh+ provocat tion is prima facie w1llful,
dellberate ‘and premeditated Lllllng and throws
upon the slayer the necessity of show1rg
extenuating circumstances."-

Now, if +hat is not -- How Mr. Horen can compare

-that 'inst ruction w1th +he eye of the concept of whethsr it
was pfesumed to.be an illegal still or not, or_LeRoy Baker

is presumed to be sane, I don't know.

‘And then 9 is -- 1 won't repeat mySelf as far'as.

vgoing through 4, 5, 6 and 7, but 9, Your Honor, starting out:
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"The Cour: ins*tructs +hs jurv that
every unlawful homicide is presumed to bhe murder
ir the second degre=."

Membars of the .Tury, once Mr. Horwn has

"established that there has heen an unlawful homicide, you can

take it from there and presume that there is malice and ycu

can presume that it's murder in +he second degrez, and *eaking

-out that third paragraph doesn't cure thes error. The
- instruction is erroneous under Mclanay and it's about -- We've

~got to change it. Whether this Cour+t will s<e fi+ +o0 do so,

I don't know, but these instructions fly right in the face of

Melaney and it's just a matter of semantics that Mr. Horan

‘says, no, these aren't =-- this isn't really the same as

Melaney becauss Melaney says in footnote 31 that inferences

and some presumptions are okay. ell, they may be but we're

" not talking about presump+ions of sanity and inferences of -

knowlédge of a whiskey still. We're talkiag abou£ the dgen'
process clause and LeRéy Bakéf's rights under thesé
inétrucﬁions..

The only thing I can say, YOur.HQnor, is I'm just-
sorry I didn't bring them up before.but I +hink theAerror'isf
right on the face of these instrucfions and fhey've'got-to be |

changed.
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THE COURT: All right.

Gentlame2n, I am going “o tak=z +his case under

~advisement., I wan* *o read hoth of those -- I wan:t *o rsad

Helaney and I want to read +hose instructions in conjuncticn

.with that again.

My ‘incliration at *this moment is not to grant

-your riotion, to be quiie candid with you, Mr. Lynch, but I

_ dorn't think I should he “hat presumptuous. I will read +hen

tﬁrough and I will write and %tell you exactlv what I'thiﬁk
about tham, o
’ MR. LYNCH: = Thanlz you. iWillitﬁat he in the form
of an order, Your lonor?
' THE CQUR": I will writé.you_a letter in which:
I'11l tell you exactly what my thoughts are, and thenvwé'li
decide whether you want an order or not.
MR. LYNCH: Yes; sir. Because it's close to timé’
on the appeal, is what I'm concerned ahout.
| THE COURT: What is the appeal time on y°§r
uappéal?‘ | |
MR. LYNCI: Well, the 21-days.;- it's-into ﬁﬁe
twentieth day, and-you signed the order stopping running the
21 dayS_last.Thursday; éo I guess10nce,YOu sign the prder,

if it's a letter of opinion, his time starts +o run agairn, so --
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‘THE COURT: All righ+, I will +rv *o gst *his

thing out o you hv next Wednesday.

MR. LYICH: W21l, i%'s s*avzd right now as of

+his peoint.

| THEL CQURT: Ali righ+t, But I don't.wanﬁ to.deléy
't.. I waht ‘o - while.it's fresh ir my mind --
MR, LYNCII: Thark you, Your Hénor.
THE COURT: Mr. Baker, yéu'ars remarded to the
custody of the Sheriff.
(Whereupon, at 1Q:25‘a.m., +he hsafinq in +he
above-cn%itled matier was concluded.)
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(DR. BEYER pp. 31-33)

stipulate to his qualifications.

0. State-vour'fuli name,}please, and vour occupation?

A. Dr. James Bever,'beputyvChief Medical Fxaminer in
Charge of the Northern Virginia Division, 0ffice of the Chief
Mediéal Exéminer.

Q," Fdrvhow long have you_beeh'so emploved, Doctor?

A. Since this office Qés established-iﬁ July of 1971.

Q. WOuld_you tell the Jury what your educational back-.

ground is?

AL I graduated Loyola University School of Medicine with

an M.D. Degree. A Masters Degree in Anatomy from the same
institution. Twelve years in the U.S. Army Medical Corps.
MR. LYNCH:. Excuse me, Your Honor. At whatever

point Mr. Horan wishes to cease questioning Dr. Bever, I will

THE COURT: Thank you, Mr. Lynch.
MR. HORAN:. Mr. Lvnch will stipulate that Dr. Be§err
is an expert in(fhe field of Pathology?

MR. LYNCH: I will.

MR. HORAN: I'will'ask no further questiqhs.

THE COURT: All right. Thank you.

' BY.MR.vHORAN: (Rgsuming.)

0. Directing your attention'to_November 29; igis, did

you haVe_occasion on that date to perform autopsies on one
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Aaron Francis Johnson and Henry Francis Greene?

A. Yes, autopsies were performed on both of these

~individuals on that date in my morgue at Fairfavaosoital.

Q. Directing your attention,‘first‘to‘the autopsy oer—
formed on Aaron francis Johnson, would you tell_the Jury what
your physical fihdinﬂs uere with regard to him? -

A.  This individual had sustalned a penetrating gunshot
wouhd. That is, one that had only a wound oF entrance,.no
wound of exit. The wouhd had entered on the 1eft.anterlorvor
front of his chest above the breast area.

The bullet then had angled backward slightly down-~

ward and to the right side of his body, with the bullet being

. recovered beneath the skin in the right back or posterlor

”asnect of his chest. Along its course, it involved the uuuer

lobe of the left 1ung, the upper chamber of the left side of
the heart and the lower lobe of the rlght lun?.

Q. Doctor, do you have an ooninion based upon reasonable

medical certainty as to the cause of death of-Aaron Francls-

Johnson?

A. The cause of death was due .to blood 1oss,'secondary

~to a Denetratlnp punshot wound of the left chest.

Q. Dlrectlng your attention to the autopsy of Henry

Francis Greene. Would you tell the Jury what vour phv51ca1
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findinﬁs were with regard to Mr. Greene?
A. This individual had also sustained a penetrating

gﬁnshot wound which entered in the area of the left forehead.

‘This wound track had angled towards the back of fhe head

slightly'déwnward into the right side. Along its course, it
involved the left side of the brain and a portion of the

posterior aspect of the right side of the brain. The bullet

was recovered in the skull area, in the right pbsterior or back

of the head.

Q. Doctor, do you have. an opinion based on reasonable

- medical cerfainty as to the cause of death of Henry Francis

Greene?
A. Cause of death was due to a penetrating gunshot wouné

of the head with involvement of the brain.

Q. - Doctor, have you brought your Réport of Autopsy with, 

. you?

A, Yes.
0. May I have that, please?
MR. HORAN: TIf Your Honor please, I'll "ask the Court

to admit into evidence, since I'm taking the Doctor out of

- order, as Commonwealth's Exhibits No. 6 and No 7: the Report

of Autopsy in the case of Henry Francis Greene and Aaron

Francis Johnson.
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 (DR. BEYER pp. 35-37)
Q.. Aaron’thnson- '

“A.  Aaron Johnson. Essentially correct. Yes. ‘The

bullet enters approximately where your left hand is

(indicating), the thumb of your leff hand. The missile
passed, passage being béckward,-slightly downward and to the
right. The’builef then‘being recovéred'where the thumb of
your fight hand is (indicating)the:back of his chest).

Q. . All right, sir. Now, in other words it wasn't a.

‘straight through the chest type of -~ like through the front

and straight towards the back?
. A; No, sir, it enters on the left and goes towards the
right. |
Q. All fight. Now, I believé'you éaid as far as the i
entry wound with Francis Greene, it Wenf in the left temple,
siightly downward and towards the right side éf the héad?_:

A. It comes in the'righf forehead region, three inches

from the top of his head and 3-1/8 inches from the midline

towards the left side. So, it is slightly abOye éhd*iﬁ fronf
of his left external ear.

, Q. chtér,-upon.the autopsies‘of theSe.meh, did you
process the removal.of any'blood from them and sgnt it soméf |
pléCe?' |

A. Blood samples were removed from both individuals for
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~ formed in a State laboratory in Richmond.

- associated with my office. He is a Toxicolosist.

" the front of the head exhibited a deposition of smoke, soot, -

alcohol determination as well as blood typing.
Q. ,Where did,you'send it?
A, Blood alcohol determination is performed in a

laboratory associated with my office. Blood typing is pner-

Q. Are you -familiar with a Dr. Siek?
A Yes, I am.

Q." Where is he located?
A,

‘He is located in a chemistry or toxicology laboratory

Q. Is that where it was sent, to.Dr. Siek; for.thisb_'
process of the blood and_ﬁnéne?——~

A. He performed the alcohol detefmihations'én both of
these'individuals. |

Q. A1l right, now. Doctor, in regard:fbﬂFrancié Greene |
would you tell fhese folks, please, what if‘anything you .
observed on the entrance wounds on the left side of the heéd?'

A. The skin surrounding the wound, particularly*towérds

and powder debfis-extending out to a 3/4 inch rédihs surround-
ing'the wound itself.
- Q. Doctor, do you have a medical opinion or an opinion

that .comes from your expertise of Pathology as to the distance
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(OFFICER MILLER pp. 38-39)

 testified'as follows:

DIRECT EXAMINATION
BY MR. HORAN: |
Q. State yoﬁr full name, please; and your oécuoation?
'A. Officer F. , Milier,,Police dfficer, Fairfax
County Police Departmenf.' |

Q. What are your duties in the Fairfax County Police

" Department?

A. I am presently assigned td the identification Section.
'F'Q. Dirécting your attention to the 29th day of |
November, 1975, were you so employed at that time?
‘A. 'fes, I was.
Q. . What are the duties of the identifiéafioh section? .
A;‘ Our main duties ére photograpﬁing, processing various|
crime scenés that.dccur throughout the Countv.
0. Directing your attention to the early morning hours

of November 29, did you have occasion to go to the:location'i

known as 52 22nd Road?

"A. Yes, I did.

. Is that located’in Fairfax County?

- Q
A. Yes, it is.
Q. . Where is it?
 A.A It's bff Braddock Road,'i’guéss; Sort of'west qf

: 41
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1 the end of the'gun“barrel was from the entrance wound in thié
2 ~ particular case of Fpancis Greene?
3 A. T wouidiestimate the range to be within the éafégoryi
4 of three to fierincheslfrom muzzle to skin. | |
5 | Q. »'Thankvyou. That's all I'have;
6 . o THE COQRT: Further questions, Mr. Horan?
o . 3 REDIRECT EXAMINATION

8 | BY MR. HORAN:
é'f - Q. | Just dne.. Doctor, did you findvénv powder debris on

-10' the body'of Aaron Johnson?

12 | 'MR. HORAN: No further questions.
| 131 THE COURT: Mr. Lynch?
1 'MR. LYNCH: Nothing further.
e " THE COURT: May Dr. Beyer be excused?
e MR. LYNCH: Yes, s;r;
MR. HORAN: Yes.
17 » ‘ |
18 THE COURT: Thank you, Doctor.
19 May I'have‘those repofts? ‘Thank vou, sir.-
_ (Witness excused.)
_ Whereupon, - _
20 - : o .
"OFFICER F. MILLER
21|’ o ) o ) | )
» ~ called as a Witness by Counsel for the Commonwealth; having.
,23_ " . been duly éworn by.the_Clerk of the Court, was examined and
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photographs; Mr. Lynch?

Ox- Road, off Route 123, several miles down the road.

Q. .Approxiﬁately what time did vou arfive there?

~A. T arrived -~ may I refer to my,notes?v”About 5:30 in;

the morning, earl§ morning.

0. Did,therevcome_a time whenvyou took any_photdgraohs?'

A. Yes, I did.

Q. Where ere'thése photographs taken?

A. These were taken inside the house at that aqdress 

in the upstairs area.

‘Q. Officer Millér, I show you these photbgﬁaphs marked
Commonwéaith's Exhibits Nos. 1 through 5, and ask can‘you
ideﬁtify them? .

A,_‘ Yes. I took these pictures.

Q. VYou took those photographs?

A. Yes, I did. | |

Q. Db they accurately reflect the scene  as yq# saw it
on thé morning of Nerﬁber 29th?

_.A. Yes, they do.

Q. If Your Honor please, I would offer these photographa

in evidence as Commonwealth's Exhibits Nos. 1 through 52

'THE COURT: Any objection to the admission of these

MR. LYNCH: No, Your Honor.

42
WARD ‘& PAUL




10

12
13

14

15
16

17

18
19
20

21

22

23

TS

(OFFICER MILLER)

11:_ ~people? .

BY MR, LYNCH :

Q. Officer Miller; who accompanied you when you went
to this place?

A. From our offiée, Officér Kennedy.

Q. All»righf, now. Were you'aﬁd Officer Kennedy more or|
less working as a team? o

A, .-Yes,_we dq;

Q. 'And did you have occasion tb faké'pictureé'qf'the
dead men shown in the picture?

-Diad you have occasion to search either one of these

A, ‘Yes, I did.
Q. One or both?
A. 'BOth of them.
‘_Q. Tell the hembers of the Jufy, pleaée, what ?qu_foﬂnd,_
if’anything, in tﬁe pocket'of Aaron Johnson? | | |
A, May I refer to my notes?‘

Q. Yes.

A, There was in the right hand front pocket 6f_Mr;<-' ;':

Johnson -- there was a two-shot loaded derringer,”stainlessi
steel colored and I think it had péarl handles, too, and

- pearl colored handle grips;b

Q. You say it was loaded?
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(OFFICER MILLER)

derringer?
A, I beiieve‘it was a .32. I'm.not sure'ébout the
éalibef, |
- Q. Was there another bullet matching the two that were
found in the derringer'iﬁ the pocket of Aéron Joﬁnson?
A. I don't know, I don't recéll.
0. What did you'find-in the pockef of Frank Greene,
if anything? - | | | |
A. Okay; I remoyed from Mr. Greene'-4 this thé only
- thing I removed from his pockét was -- there was an old, some .
_ type of knife. The blade was open and.fhis was in the rfght ’
rear pocket. Thé brand name we é@uid détefmihe is a'Barlev
" knife. Just an average size pocket knife.
Q. Open? |
A, dﬁen.
Q. An aVefage size pocket knife? Opén?
A. Yes.
Q. Let me ask you this: did you find a blégk'leafheﬁ |
coat there at the scene? | |
A.  Yes, I did.
'Q; . Were you able to defermine Qho it belonged to?
.A; “ Not‘ét'fhe time.. I -- again, Officer Kénhéd& might |

shed more lighf on that because I am just familiar with'the twol
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(OFFICER MILLER)

18 :

22 .

weapons that were taken from the decedents' bodiés.

Q. Officer, as far as you know, as of right now, vou
don't know where all of these items are that we're talking
about are located?

A, "ther than we placed them in the property room the
date of the offensef
MR. LYNCH: Thank you, Officér.
REDIRECT EXAMINATION
BY MR. HORAN:
Q. Did you find any empty shells in the derringer?
Fired shells? |
:A. In the derringef?
Q. Yeah,

A. They were loaded bullets.

Q. Ié'thg22_any—evééence—that-ﬁhai.weaoon'hadAbeenv,
fired? -
A, No.

Q. I'm showing you Commonwealth's Exhibit No. 1. Would

you show the Jury which one of those two men is Aaron |

. Johnson?

The one that you removed the derringer from?
A, If memory serves me correct, I believe he is the

fellow right here -- right here. Let's see, I can't savy for
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(OFFICER KENNEDY pp. 46-51)

sure which one is which. I just have to let it go'at-that.

MR. HORAN: Thank you.

THE COURT: Does Mr. Lynch héve any other questions?
MR. LYNCH: No, Ydur Honor. |

THE COURT: Is this Officer free to 202

MR. HOﬁAN: Yes.

MR. LYNCH: VYes.

THE COURT: Mr. Horan?

MR. HORAN: Free to go, as far as I'm concerned.

" THE COURT: Thank you, Officer.

Whereupon,

‘called as

been duly

_téstified

Q.

A.

OFFICER CHARLES KENNEDY
a Witness bv Counsel for the Commonwea1th, ﬁaving
sworn bﬁ fhe Clerk of the_Court,:was examined_andv.
as follows: | |
DIRECT EXAMINATION
BY MR. HORAN: |
Staté‘your full name, pleaée, and Qouf pccﬁpation? 

Charles Kennedy. I'm an Identification Officer. for |

the Fairfax County Police Department.

Q.
A,

Q.

Were you so employed on November 29, 1975?.
Yes, sir, I was.:

Did you have occasion on that date‘tO'go'to the home
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located at 52 22nd Road?

., arrived there?

one Aaron Johnson and the body of Henry Greene. From the

~scene it had been a -- the victims had been shot and it appeare

-a sketch}of the upstairs-poftion of the house?

it?

A. Yes, sipy I did.

Q. What was the occasion of your going there?

A, I Qas_called out‘to process avhomicide scéne at‘that
lo¢ation; |

Q. Wbuld you tell the Jury what vou found when you

A. Upon arrival at approximately 05:30 in the morning I

found in the upstairs portion of the residence, the bodies of

that there was a gambling game at that location. The place --

- Q. Officer Kennedy, did there come a time when vou drew

A, - Yes, sir, there was.

Q. -~ I show you that diagram and ask; can you identiva"

A. '¥es,vsir, I can.

Q, Did'yqﬁ pfepare that'yoﬁrself?

A. .Yes,‘sir.. |
. Q. Is that.based on'measurements you fook at~thellocatiqn?
A, Yés; sif,-it is. | |

o

Are the items you show iﬁ.thaf'sketch as items of

4'7
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furniture§ are they approximately the location'where you fouhd
them on that mofning?
A Yes; sir.
| MR. HORAN: 1If Your‘Honor‘please, I would offer'this'b
sketch in evidehce as Commonwealth's Exhibit No. 8.
MR. LYNCH:l No objection.
THE COURT: Any objection?
MR. LYNCH: No, sir. |
THE COURT: It will be admitted as Commbnwealgh's 8.
| (The document referred to was
marked for idehtification_as
Commonwealth's Exhibit No. 8 and
was received in evidence.)
BY MR. nonAN: (Resuming. )
Q Now, Officer Kennedy; would you come over in frbht of
the Jury and show fhem where you found the bodies lo¢atéd Qith ré—
;gard-to thaf sketch? | | -

(The Witness left the Witness stand.).*

A The body of Aaron Johnson -- his head was in this area

(indicating) with his feet extended down. The Body of Henry Greéeré¢

had his head over top of the feet of Aaron Johnson (Indicating), .

‘coming back in this manner.

MR. HORAN: I have no further questions.
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CROSS EXAMINATION ’
BY MR. LYNCH:
Q. This doorway; do you recail from your recollection
whether it had a door on if?'
_A. Yes, sir. The doors were closed here. Also, there
was another room going here. (Indicating)
Q. Not to be arguﬁentative with you, Officer, but didn't
just one of the fooms have a door on it? |
Didn't one of them have a blanket --
A.  Yes. f-beg your pardon. There was a blanket over
the far- door.
. Q. You're pointing to the one to the right?
A. Yés,
Q. | All ripht. Now, you've drawn at the stairs, could

ydu tell these folks, please -- I assume that we're on the

- upper level --

A. Yes, sir, this is the upper level.

0. ;Andvthére's a room here;‘and there's a room here?

A. v'Yés, sir. |

Q. _And,_basically; there.are three rooms, but the roomv
that youVe drawnthe dresser.and the trunk and the two beds is
in the middle one? 

A. . The main room is the middle one.
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Q. The main room is the middle one?
A, Yeah.

Q. _Now,,when‘you‘leave there,AI assﬁme the stairs lead
‘right up into that middle foom?"

A. Yes, sir. There's a’littie landing here. You step.
down, like down the steps., and then there is another -- one

roﬁ at a time on the stairs.
| Q. That's my next quéstion;‘ when vou get dowﬁ these
stairs, it puts you where?

A. This little landing right there -- at the bottom =--
there's a little door -- I'm sorry, I failed to leave it in
there.

Q. That's all right. But, when you go out you go 1into
what kind of room?

A, A living room.

Q. Is this kind of a split level house?

A. I would imagine, yes.

Q. This isn't a full flight of stairs, is it?

A. No, sir.

Q.. So, it's kind of half way up and then the 11v1ng room

or whatever is on the upper level. That s all I ‘have of the
diagram, take your seat, please.

(The Witness resumed the stand.)
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1 | Q. Among therérticles gathered byAyou, Officer Kennedv,

2 | did you in fact. gather a black leather coat?

3. - A, Yes, sir. I gathered two of them.

4 AL Two of them?

5 | A. ’Yes; sir.

6 | Q. And'did you determine who == or rather one of them
v . was Leroy Baker's black leather coat?

8 o A. Yes, sir. Oﬁe belonged to Mr. Baker and anofher 6ne !
9 ~helonged to one of the deceased.

10l - - Q. | All right. Now, can you tellithe Jury, pleése,

11  where -- let me back up a minute -- Officer Milier has

12 testified that a derringer was found in the right hand pocket
13 || of Aaron Johnson. Is that correct, sip? |
14 : vA. __Yes, sir, th#t is correct.

15 o  Q; 'And a knife was found in the fighf reaf pockef'of
i6 - Francis Greeﬁg?

17 | A. »Yés, sir.

18 Q. .w§s there in fact -- was that depringer.loaded?‘

19 A Yés, sir, it was.

20 Q With two buliéts?

21’ A. :Yes, sir. |
25 Q. Do you rehember the'caliber?'- ‘
273 Af A .38 caliber, sirf
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S (FREDERICK GREENE pp. 55-61)

THE COURT: All right. Thank you.

Members of the Jury, all of the Witnesses were sworn

before you took your seats this morning. Now,you may have.

wondered why they haven't been sworn, but thev were sworn

eariy this morning. -

Whereupon,

- FREDERICK B. GREENE

 called as a Witness by Counsel for the Commonwealth, having

beeniduly sworn by the Clerk of the Court, was examined and

testified as follows:

Q.

AL

Street.
Q.
A
Q.

YA.

.
'-‘A,

Q.

DIRECT EXAMINATION
BY MR. HORAN:

State your full name, please, and_your address?

'Frederick B. Greene§ Braddock Road, 11934 Waéhington

How old are you, Mr. Greene?

Fifteen.

What do they call you -- by what name?

Fred.

Freddie?

~Fred.’

Fred Greene. Now, directing your attention to

“Thanksgiving Weekend the 29th of November, 1975§ didquu_havei

o2
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occasion to be in Mrs. Newman's house tﬁat night?
.A. Yes, I was.
Q. Approxiﬁately what time did you get.there? 
A. Around 1:00:o'clock.

Q. .That's 1;00 in_the morning of the 29th or in the

~afternoon of the day before?

A. . In the morning.

Q. In the horning. What was going on when ydu afrived
at the house?

A. They‘waé at a party when I got there;

Q. Did you see Leroy Baker there?

A. Yes, I did.

Q. Where was he when you got thére?

A.r' He Qaé downstairs; then he went upstairs.

Q. Héw about Francis Greene?v

A. He was also downstairs and thgﬁ upsfaifs.

Q. How abéut_Aaroh Johnson? o

A. He was ppstaifs, too.

Q. Noﬁ, are you any relation to francis Greéne?

;Were yqﬁ ényvrelation to him?
A. Cdusinrv ‘
Q. ;Cousih?.A

A. 'Yeah- .
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Q.
A,

Q.

wpat—eeés;n?
First. '

First cousin. 'Fred, I want to show you a phdtographb

and that's marked at the‘bbttom,,Commonwealth's Exhibit No. 1.

Would you tell the Jury do you know those two men?

A.

That's'Henry Greene and that's Aaron Johnson, both

dead. Laying by the bed, Henry Greene is laving down.

Q.
A,
0.

A.

Q.

A.
o

going on?

A.

Q.

A.

Q.

A.

Q.

A.

What.time did you first see the dice game? |

Now, you call him Henry Greene?

Uh-huh.

Aﬁd that's Fréncis Greene (indicating)?
Uh, huh.

And.thé.man by the bea~is'Aaron Johnson?

Yes, it is.

And that night, did you happen to see a dice gaﬁe

" Yes, I did.

About what time did thevdiéé game start?

I really don't know. .

H
As soon as I got there, I think it was startine.
Okay. Who was in the dice game?

Wéll, Leroy Baker was in it. Aabon5'Prank, there \

'~ was_Johnny Biamond. Buf I can't think of who élse.there'was.’u

o4
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A.

Q.

Greene is

"Ao.

.o..

‘How long did that dice game go on after you pot theref

Until 4:00 o'clock in the morning, that ﬁorﬁing.
Now, in theyphqtograph there is something that Henry
lying‘on.‘ What was thaté

That'é the cloth.

That's évcléth?

What was that beiﬁg used for?

That's what they was playing on.

Did they have a name for that cloth?

" They call it the table.

That was a table?
Uh"hUh .

Did there come a time when anything unusual happened

at that dice game?

A

Q.

A. -

Q-;
was?

A.

Could you repeat that, please?

‘Did there come a time in the course of that dice game

" when something unuspal happened?

Yes, it did.

Would you tell the Jurv in your own words what that

‘Well, what it was, Leroy had laid $5.00 on the side |-

and Aaron had picked it up and Eric had got mad,.didn'f like it

and'he.shot,him.,
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Q. 'Lerby shbt»Aaron?f

Un ‘huh .

> -

Q. Now, where was Leroy at that time'he'shot Aaron?. r
A, Leroy was Standingvin'front_of me, standing beside
the_dreéser in'front:of me.

0. Now, looking at that ﬁictﬁre, Commonwealth's Exhibit
No, 2, do you see‘that?

A. 'Uh-hﬁh.

Q. Well, would you go over here and stand in front of
the Jury?

(ThévWitness left the stand.)

Q. Would you tell the Jury where -- point out where’
Lerov Baker was in that dice game? | - |

A. He was standing back of thislside.

Q. 'Okav,'ﬁhére were you?

A. Standing beside; behind him.

Q. | Whgre'was Aaron Johnﬁon?.

A. He was over pn-fhié side. He‘was'kneeling'on a
maftfess.

Q. Kneelihg on a mattress?

':m 'mhmm. | |
Q.-' How about Hehf&'Gréene, Wherevﬁas'hévlogated?'

A. He was standing on this side.
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Q} "ﬁow, did you see Léroy Eaker wﬁeﬁ hé shot Aaron
lJohﬁéoh? |
A. Yes, I.did. 
Q. Did you see Aaron Johnson?
A, Uﬁfhuh. |
Q. - Did you ever sée Aaron Joﬁnson'with a guﬁ?
A.  Uh-huh.
Q. Did you ever see him make any threat toﬁard Mr},Baker
A. No, I didn't. o
.Q.,. Did'yoﬁ'see what --
'MR. LYNCH: Your anof,.I'object, he's leading the
Witnessi now. |
| THE COUkT:_ Please don'f lead the Witness, Mr. Horan.
. MR. HORAN: Ydu can go back and have a seat. .
(The:Wifness resgﬁed the stand.)
BY MR. HORAN: (Resuming.)
Q.;- Did.you'see where that gﬁn came from that ﬁr;:Baker.
-had? | |
Yes, I did. -
.. Where was it?

A

Q

A.' On the sidé.
Q. '!By.on'the side, what do you mean b?-that?ﬂ
) v _

- On the left side.

57
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1 Q. Was it'iayingién the floor?
\
2 Was it on the bed? | '
3 - Where was it?
4 A. No, he had it down on the side, the side of his panfs.
-5 The side (indicéting). |
6 Q; Did he say_anyfhing.at all to Aaron_Johnsoh before
7 , he fired at him? |
e |  A. Yes, he did.
9 Q. What did he say?
10 A. He.kept on saying, I Qantjmy money back, Aaron.
11 _ Q. Now,vaftér Aaron Johnson was shdt, what happened to
2| nim | |
13 A, Who, Baker?
14 . Q. No, Aarpn_Johnson. What happened.to.him?.
15 A. Well, hé fell on the floor.
16 Q.  Then what happened? |
17 FA. A Then Henry.sreene jﬁmped up-ahd went ovér.tdwafdé
' 18 hih; they was Struggling over the gun and_Baker;nnéhed-him_hie&'
1o | -amd shot him. ' |
26 Q. _bid ybu'seg thgt?
21 A, Yes, I did. |
ool MR; HORAN: No further questiong.
23 CROSS EXAMINATION.
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(FREDERICK GREENE)

Q.

BY MR. LYNCH:

How far did he push you back?

. Just a little ways back.

What's that mean?_,.

About two or three feet, back away.
Two or three feet back?

Un-huh.

So that ybu're saying that Henry Green was two or

three feet back from the gun ~-- the gun was fired?

Yes, it was.

And that.is when Leroy Baker shot?

Yes.

Two of fhree feet back?

Well, first he had pushed him back first.
Pushed'him back two or three feet awav?_‘

(Nodding affirmatively.)

~And shot him in the head?

" Uh-huh .

Now, where do you live?
WhatAdo'theywcall you?

Fred.

Is it all right to call you Fred? .

~ Uh-huh.

'_5'9,
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(FREDERICK GREENE pp. 66-67)|

A. Baker wés up here (indicating).

Q. All right. Leroy Baker was up af thié_drésser, then,
at the top of thevdrawing}Can'you,turn so fhe"people ingbéék-
of you can see it,‘ | | |

In other words, yvou're sa&ing that Leroy was at this -
dresser? (Iﬁdiéa;ing) | | |

A, Uh-huh.

Q. When he fired the gun at Aaron?

'A.  Uh-huh. | |
. Where was Aaron?

Aaron was over here on this bed.

Q
A
Q. ’By this bed?
A. He was on the bed?
Q. On the begd?
A. Uh-~huh.
Q.. Sitting down? .
A. No. He was kneeline.
Q. Okay. »Now, in 6ther words, i doﬁ'tfwént'to markthis!
‘up, but you afé saying that Leroy.shot'across the room at
Aaron at this éngle (indicating)?
A. Unh-huh. |
Q. Okay. Now, could you_tell'me, pléaseé let's say

you are Leroy Baker and I am Aaron Johnson. ‘How should I turn

o (3()-_
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to be in the position that Aaron Johnson was in when Leroy

fired the shot?.

A. . Hell, Aarbn was down like this on his knees and he

was turned this way (indicating).

Q.

So I'm down on my knees, what do I do?

He had iike both hands on fhe bed and his knees -- .

Both hands on the bed?

"He had his_hands on the bed.

Well, the bed was in back of him, wasn't it.

No. He was on the bed -~ at the .edge of'fhe bed.

" You meaﬁ.;ike this -- like the chair is the edge of

Yeah, but he wasn't sitting oh'the.béd.
Then he was down én hiS‘knegs? |
Yes,.he.ﬁas.

Where were his hands?

Down like on the bed.

On.the bed, but the bed's back here.

He was kneeling on the'bed.

‘Kneeling on the bed?

" Yes, he was.

Up on top of the bed, kneeling?

Yes.
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(FREDERICK GREENE pp. 71-72)

his hands?

A.

Q.

No, I didn't.

Now, are you saying that -- you said that when

Mr. Horan asked the question -- that Aaron Johnson did not

have a gun?

A.

Q.

on him?

A.
Q.
A.

Q.

A,

Q.

Not that I know of.

I don't mean in his hands. I mean did he have a gun

I don't really know.

How long have you known Aaron Johnsoh?'
For a long time.

But you never knew him to carry a guh?
Uh~-uh.

Now, Fréd, before you came == remember the dav you'

came to the preliminary hearing?

A.

Q.

Yes.

You didn't testify there but did you.talk to

 Francesca about what went on in that rbom,-before,ybu came to

the preliminary hearing?

'A'

Q.

No, I didn't.
Havé you talked to Francesca before the trial today?
No, I haven't.

Have ydu talked to Gerald Spears about it?
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1 "~ A. " I haven't seen him. N
2 ‘ : Q.- Has Francesca talked to. you about if?‘;
3 | A, No, she hasn't.
4 : Q. Dia Lefdy Baker have a coat with him thét night?
5 - A.  Yes, he did. | |
6 - Q.  Did he have it on?
7 A, Yes. _
8 Q. He had it on?
v9 | | | .'A. (Nodding affirmatiVely;) |
'10 | Q. I'm talking, when I say he had it on 5ust about the
11 'timevthe shooting took place; did.he have the coat on? H
12: "~ A. - Yes, he did. |
13 Q. Wherg.did he take the gun from?
14 | A. TFrom this side of his hip.
15 ‘. Q; - All fight. Now, where was that in relafionship to
16 | thé coat? That is, he had to go under the cdaf?
17A- A. He had to go up under the coat on the other sidé,in5¢de
18 his panfs_énd.get it.‘
'19 | | Q. Would tﬁisvbe a black leather coat?
20 |I ; | A. Yes, it waé.
él ',f Q. Aﬁd you're saying he weﬁt in, it was thig blaék.”,
25 .leéthef coat ﬁe'had on -- | |
‘23 S ,.A..; Xes. | |
638
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(FREDERICK GREENE pp 74 ~75)

1 A Well, money was on the table the re that Aarcn won
2 || and Baker picked it up because it was Aaron's money and he,

3 Baker, laid $5.00 oh‘the side and Aaron picked it up, thought it

4 | was his money and then Baker shot hin.

5 o _' Shot‘him?

6 I a (Nodding affirmaﬁively.)

] | : 0. Just like that?

8. E' A "Afte: he told Aaron to give him his monev back.

o Il - ‘Q 55 you're saying that there was sort ef'a discussion
10 ‘beﬁween'Aaron_and Lerey?

11 ‘i l:A- Yes.

12.'.. a And.not between Leroy and Francis Greene?

13 A No.

14 Q Now, was Leroy cheating Aaron and'yoﬁr cousin?

15 A, in the sort of way I seen,

16 Q Perdon? |

17 A '_In aEdifferent way I seen that he wae.

18 0 | In a different way than yoe Seen; Qhat do yoh meen
i bv fhat" o |

19 | : :

20 A . Well, . when he rolled the dice the d1ce went off the
21 table and Aaron sald he told him that it went off the table
22$$and he looked at Henry Greene and told him to 'asked Henry did hd
23 see that.  And Lerov trled to choat him, that the dice.didn'tbgo
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 off?

vq,

. the gun?

A.
Q.
A..

Q.

‘Tried to cheat him out of saying the dice didn't go

Yes, sir.
Did you tell thatvto'Officer woodreil?
I. think I did.

Let me ask you this, Fred. Let's talk about Frank

~ Greene. Weren't Frank Greene and Leroy Baker struggling over

Yes, they was.
That Leroy had?
Yes.

And didn't Frank.Greene'havé his hands on the -- on

Leroy's hand?

A.
Q.
A.

Q.
A.

"Q._
against
A,

 Q.

'Yes.‘

th

Where the gun was?

Had his'--.liké by the wrist (indicating).

And they were strgggling?

Yes, they ﬁas. |

Didvthefe come a time when Lefoy_went”ﬁgck.either

e;wall or the door?

No.

Apd'they were struggling in the:middle'of the room?
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(FREDERICK GREENE)

‘the bigger.in weight?

Francis Greene was as much as -- would you say Francis Greere

Aﬂ' Frank was.

Q. Now, és far as.the weight betweeﬁ Léroy Baker and
Aar§n Johnson, whd was bigper in weight? . :

A. Sir?.

Q. ~As far as between Aaron Johnson and Leroy, who is =

A, I don't know.

Q. If you don't know, that's all right. But, vou say

was as much as 200 pounds?
.-A. I wpuld say’so.,.
0. Excﬁse me?
A, . I would.say so}

Q. And it is your testimony, Ffed, that Leroy héd\his'

coat on when'this-happened?
| A, Yes. |
Q. _Did he takg.it off afterwards?
A.  After h¢ shot both of them, he must have tbokvit’éff‘
and threw:it on the floor énd ran. | f
Q. You mean he shot thenl—weli,hé Qés-tfying to pet out
of there, if,he.shot thém5 wasnft.he? |
'_,A,_' Yes. : . |

Q. ~ And he -- how did he go out?.
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(FREDERICK GREENE . pp. 83-84)

Q. Fred, can you tell this Jury exactly how far Henry
Greene's face was from the muzzle of the fgun when the gun was
fired'at him? °

A. Well, you see at the edge of the table right there?

(Indicating.)

Q. Cén you tell the_Jufy'exaétly?
:.>Are you able to tell the Jury exactly whaf thé dis-
tance was.between the two?
Af  Well his face was about this far from fhé gun
(indicating). |
| MR. LYNCH: Could you hold your hands'fight there,
rlease, Pred? |

For the record, Your Honor,_will you agree on

‘the distance, Mr. Horan?

MR. HORAN: The Jury can draw their own conclusion.

as to what the distahce is.

THE COURT: I thlnk the record ought to stloulate

How many inches do you thlnk that is , Sir? Do you have any

1dea?
THE WITNESS: It's about two.
TﬁE COURT: Two inches? Gehtlemen,"I think maybe wé ‘
better measure 1t 1f you're g01ngto put it in the record,

, MR..LYNCH. I do too, Your Honor.
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- MR. HORAN: = Your Honor, I would be willing to

stipulafe h- héld his hands . ,hout a foot avart.
| 'THE COURT: A1l right. Do you agree to that
Mr. Lynch, about 12 inches?_ |
MR. LYNCH:v I'1l agree to 12 inches.
- THE COURT: All right. bo you have any other
questions of thiS‘Witneés; gentlemen, either one of you?
MR. HOkAN: ‘No, Your Honor.
THE COURT: 1Is this Witness free to go?
MR. LYNCH: Yes.
MR. HORAN: Yes.
THE COURT: Mr. Greene, you are free to go. You may
bémain‘in the Courtroom or in the Courthouse, as you see fit.
MR. HORAN: = Your Honor, might we have a very short

recess? There's a Witness who was not here earlier at the time

" the rest were sworn.

| I.don't know whether he --
THE COURT: - Sure.
Wé'll téke a ten minute.recess.‘ Members of the Jury,
we'll recéss:fof ten minutes. | |
(Whereupon, #t>12:15 o'qlock,'recess was téken.f
'  THEjCOURT:  Gentlemen, are you veédy»for fhe-Jury to

be brought back?
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(FRANCESCA GREENE pp. 85-86)

Whereupon,

éalled as

been duly

testified

Q.

A.

MR. LYNCH: Yes.
MR. HORAN: Ready.
THE COURT: Please brihg the Jury down.

MR. HORAN: Francesca Greene.

FRANCESCA GREENE
a_Withess by Counsel for the Commonwealth, having
sworn- by the Clerk of the Court, waé examined and
as follows:
DIRECT EXAMINATION
BY MR. HORAN:
State.your full name, please, and your éddfess?'

Francesca Marie Greene, 11934 Washington Street,

Fairfax, Virginia.

Q.
A.
.Q.
A.

Q.

Did you know Henry Gpeene?

Yes, I did.

- Were you related to him?

He was my flrst cousin.

Directing your attentlon to the 29th day of November

1975, did you have occasion to go to a Darty on that date at

Virginia N
A.-

Q.

ewman's house?
Yes.

Where is that house located?
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RiﬁhtbonASeCOnd Street off Braddock Road.

Ab:;ut what time did you get there?
About 10300 o'clock.
What was going on when you got there?

They were dancing, drinking and thev had a crap

game upstai:r: but 1t didn't start untll later I guess, a‘teﬂ

I was there or a whlle

Q

A.
Q.
A.

Q .

About what time did the crap game start?

I have no idea.

Wes it before or after midnight?
Be fore midnight "I think.

‘Now, when you got to the party did you stay on the

first floor or the second floor?

A
Q.

A

Q

floor?

A‘.

o

o J

> 0 -

First.

What were you doing on the first floor?

Dancing.

<

Did there come a time when you went up to the second

Yes. -

About what time was that?

. I don't know what time it was.

Before or after midnight?

After.
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(FRANCESCA GREENE pp. 88-92)

13

'_Q.'_ Would vou come down here in front of the.Jury?
(Thé Witness left the stand.)
 THE COURT: What document is that that you have in
your hand?
~MR. HORAN: Commonwealth's Né. 8, Your Honor.
THE COURT: Thank vou.
BYfMR.'HORAN: (Resuming.j
Q. Now, Miss'Greene, I show you what is marked
Commonwealth's Exhibit No. 8 which_is the diagram of the
second fioor of that house. Now, woﬁld you show the Jufy
whére you stood when. you came upstairs? |
- THE COURT: Talk to the Jury so that they.can
understand. |
A.. 1T was héfe in front of this dresser.
Q.. IWherevwas Leroy Baker?
A. In froﬁt'of the --
Q. "Where,was Henry Greene?-
A. Around hgre somewhere.

Q. Where was Mr. Johnson?

A.i Here.

Q. Now, did theré come a time when something unﬁsual
happened?

A.‘ "Yes.
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tried to -- ahd he Said, well, I am not going to stay in
.there and watch this man have my money. So then he took the

money off the table and Ernie picked up some money from the pot.

" picked up some money and Aaron Johnson picked up some money

Q-  Would you tell the Jury what that was?

< .

A Well, they was like around the room and Henry Greene

said did you take the dice off the table and he said, No,

I didn't, and then Frank told Johnson, he said this man

Q Would you go back to the Witness chair, please.. ~
* (The Withess resumed the stand.)
' BY MR. HORAN: (Resuming) .

Q@  Now, Miss Greene, you testifiedvthat.Lerdy Baker

that was near him. And that's when Baker shot him? v
A Yes.

0  Did you see the gun?

A Yes.
0 - pid you see where it came from?
A From‘hiS‘left side.

Q Would you show the Jury how he held the gun when he
fired it?

A Like  this. (Indicating)

0 Where was Aaron Johnson at the time he fired the gun? |

A He was kneeling on his knees'beside_the bed. -
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Q. Was he facing toward Mr. Baker or away from him or 1o
the side of him; how was he facing?
A. Towards him,

Q. Did you ever see Mr. Johnson with the-gun on that

“A. No. I didn't.

Q. Did you see him make any moves toward a gun?

>

- No.
Q; Whét'was he doing at the time he got shof?;
A. He was picking up the money off the table.
Q. Now, after that, what occurred?
A. Well, then after Leroy shot Ernieg thenFrank Greene
raﬁ towards Lefoy and he was struck one with a gun. And, at
that time, I was at the-stairs and I didn't see what
héppened aftef.that. But the only thing I did see was Frank.
fall to the floqf, | | |
MR. HORAN} "I have no furtherlquestipns.
THE COQRT; ﬁr. Lynch?
| | CROSS EXAMINATION
.BY'MR; LYNCH:

Q. Was there an argument between Aaron Johnson and

Leroy Baker just before the shooting?

A, | No.
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A.

11934 Washington Street.

Q.

A.

Q.
A.
Q.

A.

where.

Q.
A.

Q.

. particular night, weren't there?

. A .

Q.
the shooting it was you, Larry Diaﬁond, Gerald Spears, Fred

Greene,_frank7Gr¢ene; Aaron Johnson -- anybody else?

'vA.

. 'Those two weren't arguing?

" What?

- T used to live on 5308 Second Road but now I live on

But near Second Road?

- Yes.

Leroy and Aaron weren't arguing?

No.

Where do you live? What's your address?

' 5308 Second Road, is .near a 52 22nd Road, is it not?

Yes.

Fred Greene lived therevwith_vou,.your brother?

Yes.
Where did Gerald Spears live at that time?

He lived on Braddock Road. I don't know exactly

There were quite a few people at the house that

Yes, there was.

And, I beliéve, upstairS‘was'youi' and just before

Leroy Baker. =
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Q. Leroy Baker{ How ‘about the man by the name of
Keith Parker, was he up there?
A, Yes.

Q, Have you seen Keith Parker here today?

A. No.

Q. Have you seen Larfy Diamond here todéy?

vA. No. | |

Q. Now, when Mr. Horan asked vou about wherengroy Bakér

reéched for the gun, you pointed to vour left-éide, did yoﬁ
nof? |
A.  Yes.
- Q. And did Leroy have a coat on at this time? -
A. ﬁYéah..‘ |
Q. A black ieatﬁer éoat?
A. -Yéah;_ |
Q." And did he reach under the coat‘oi in the pocket?
A. Weil, his hand was under the coat. I don'f know if -
“he was going in his pocket or what.
Q. 4Where did the gun come from;v didﬁit come'from under
the coat 6f out of his pocket? | |
A, Undeb_his coat.
Q. vDid you'recall feétifying,_Misé Greéne, ;f the pbe-‘v:

liminary hearing when Mr. Horan and I were both asking you ‘
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~ (FRANCESCA GREENE pp. 94-100)
1 '  i J THE‘COURT:- All right, you're on Page 6 of that docu-
2 ment, is that correct?
5:‘ MR. LYNCH: Yes, sir, it took place in Fairfax Counfy
4 in General District Court. |
5 ,' THE COURTQ All right. - | | -
6 | . BY MR.. LYNCH: (Resuming.) |
b ’Q. Starting with line 3, your testimony being tﬁié, ;\.
8 Miss Greene: You can read along if you want.
9 | S _ "Frank, he kept telling Leroy the dice went
10 ' off the table. Leroy says His dice didn't go off the
11 » table. Then it went.around again and then Frank said
12 : _ | again, 'The dice went off the table.'
13 | oL " | And Frank looked at Aaron and said, 'Didn't.
14 .: | . you see fhat man's dice go off the table?'
15 ‘Aaron says; 'Yeah, I seen it go off-the
16 table.' Hebsaid, 'Let Leroy go ahead and shoot.' IHe
17 .said, 'Don't want .charity -- no trouble. Let the
.18 man go ahead and shoot the dice and get his money.i_
19 : _ o . Q. Then what happened?
20 AL Weil, fhat's when I seen Leroy Standing by
‘21 theAdressgr and I seen Leroy'é'hand inside»of his-
29 coat. ‘I didn't know what he was doing and I seen the
'23 _gun:gq off. -Aa?on'wasthit, fell on the floor. ;Then
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- Yeah.

_ Do'you'recall making that statement?

Yes.

>0

The pants pocket

. You seen.Lefoy go in his pants pocket?-‘

I seen Frank run towards Leroy, he was struggling

with the gun and I seen Frank fall back And I heard!

the gun go off again."
Now, do you recall making that statement ?

Yes.

‘Now, let's go over to page 24, Miss Greene on line 13:

"Q. He didn't know what he was d01ng° (Referrin
to Leroy Baker. )"

Do you have it, Miss Greene?

"Q. (Referrlnp to Leroy Baker ) You d1d not
know what he was doing when he pulled the gun?
A. No. I didn't know he was pulling the gun |

or what. I seen him go in his pocket."

In what pocket were you referring to? Coat pocket?
Sir? |

Were-you refefring to the coat pocket?

No. . |

What pocket were you referrlng to, Miss Greene?

ria
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A. You asked me what pocket I was referring to?

Q. Yes. We're talking about Leroy where he went to ge*

the gun.

A. Well he went inside of his coat. And you asked me

did he go 'in his pocket, his pants pocket or in his coat

vpocket;'

Q. No. But when you testified at the oreliminary
hearing, talking about Leroy you said, "No, I.didn't know'if _
he was poiﬁting the gunvor what. i seen him go in‘his poéket.

Ag ‘ Excuée me,'but‘I'm kind of mixed up on this.

Q. You're kind of mixed up on Qhat?

A.  On this paper.

THE COURT: Could yoﬁ come forward, Mr. Lynch. Per-
haps you can show Miss Greene what you were referring fb.
BY MR. LYNCH: (Resuming,) |

A. What line?

Q. Line 13, Miss Greeen. Starting here. Do you
femémber my asking you thié'series of questions starting with
1-13:

"0. You didn't know.what he was dding when he
‘pulled the gun?" |
‘And, according to this transéripf yéu

answered, "No."
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- hearing?

- .I'm asking you now if you said that at the
hearing: '"No, I didﬁ't know if.he.was pulling
the gun or what. I éeen him go in his pocket."

A. Yeah;

Q. Did you state that at the hearing?_

‘A, Yésf |

Q. Now, would you turn_over, Miss Greene, to page 25

the next page over? Let's start with line 1; Miss Greene,

this is me still questioning you: _
v . , '
"Q. Well, and you were looking at Leroy Békér?
A. No, I was'lookihg at Aaron.
Q. (By me.) Why were you looking at Aaron?
- Leroy had the gun? |
A. Because.he was picking up the money. I was.
:nbt paying attention t0»what Leroy was doing." b
Q. _Doryéu recall saying that?
A. Yes. o _ o - . -
0 B "Q.;vYou.Qere not paying attentiqn to someone
| standing there with a gun?'
A} See him -- seen him go,into his pocket. How

was I supposed to know he'd pull a'gun?"

Q. You said "pocket" =m<then ==:. did you not, at fhe -
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A.

0.

pull it out slow?

Yes.

Tell the members of-the Jury, please,when-hé went =--

wherever he got the gun; did he pull it out fast or did he

THE COURT: Did you understand the question.

BY MR. LYNCH: (Resuming.)

'v_'Q; When Leroy pulled out thé gun and shot Aaron, did

A

‘he pull it out fast or pull it out slow?

Well, he had his hand inside of his coat for a

little while and then he just pulled the gun out and shot it.

Q. When he pulled_the,guh out, did he pull it out fast

of did he pﬁll it out slow?

-A.

Q..

Al

Q.

A.

page we

Q.

:Notvvery fast.

Not real fast?

_No.

Not real slow?

| No.

Now,'difecting your attention to line 16 -~

THE COURT: What page are you on, sir?

MR. LYNCH: I'm sorrv, page 25. It should be the

were just on, Miss Greene.

BY MR LYNCH: (Resuming.):

. All right, go -down to line 15, excuse me, 16 -~ the
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1 question by me:
2 (. "Q. Did he pull the gun out and fire right away
3 | ; or did he hold it?
4 | o A.  He pulled it.out siéwf“
5 _ Q;‘ Did you say that?
6. f’ A. Yes." |
7l Q. Now, turn over, please, to page 26. Directing your
é Iattention, please, Miss Greeﬁe to line 5. My question:
.9 ;.' - "Q. You hean there is a man standing there with
10’ _ a gun just getting réady to fire, but you're not
11 . payiﬁg ény attention to him? Yoﬁ're watching old
12 | ~ Aaron picking upvthe money?
13 : A.j He pulled the gun out so fast it scared
14 everybody and nobody -- (it's not finished.)"
15 Q. Did youbsay that? |
16 | A. You're on line 97
- 17 Q Yes.
18 A, Yeah..
19 Q. Did jou:say that?
2 A.  Yes. |
01 Q Now, moving down to line 186. Quéstiqn by}mef
02 "Q. He pulled it out fast? |
23 i . - A. That is what I am saying.
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Q. All right. Now, what about -- just a minute|

ago you said he pulled it out slow. Which is right?
A. Slow or fast. He just quick pulled the gun
out."
_Q. .Do yéu recall saying thét?
A. Yes.
Q. Now, when Leroy shot Aarqn, how did he shoot him in
S0 far.as the angle of the gun. Was it straight on or was it
an angle or what?
.A. You mean was it aimed at him?

Q. No. When Leroy shot Aaron, say you were Leroy

standing étfaight -~ looking straight out at me. Now, was
Aaron looking directly at him, like I'm looking directly at

you or was he turned or bent over or what?

I think you said he was down on his knées?
A. Yes.
Q. Bﬁt at what angle was he turned?
A. R Well, the dresser that Leroy was standing by -- we'i]

say the dresser over here'and that you're there down on your

Q. Right.
A, So, he's in front of him.

Q. So, all right. Say you're Leroy and you're by the
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(FRANCESCA GREENE pp. 102-113)

was shot?

he had on

you -- upstairs to the dice game?

it?

Q- -

where was

A.

A.

Q.

His léft hand was on the money and his right hand,

- No.

'No, I don't.

Now, where was -- thank you, Miss Greene -- now,

Aaron's hands just as he was shot, jUStvbefbre he

the bed.

Aaron wasn't up on the bed?

And he didn't make any move at all towards his body?
No.

Do ybu know if he had a gun in his nocket?
How long were you up there before the shooting took

I don't know how long it was.

Well, you got up there around 12:00 o'clock, didn't

Yes.

This shooting took place about 4:00 o'clock, didn't

Uh-huh.
So that would make it four hours, would it not?
Yes.

That you were up and you didn't see any bulge in
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black coat on?

Aarén‘s pocket?.
A, No.
Q. You didn't see any knife.in Frank Greene's pocket?
‘A. No. |

Q. And you say that as Leroy shot Aaron, he had a

A. Yes.

i VQ.' I mean Leroy had a black leather coat on?

A. | Yés.

Q. Do you recall at the preliminary hearing, s§ far as
thé_angle.of whét Aaron was to Leroy; I'm directing your
attention to page 38, Miss Greene, line 1. Question by me:

"Q. All right, you did say that he =-- that it
was a_face-on shot. Leroy shot him through the-
‘ffont, fhat he was facing Johnson when he shot.him?
A. Yes." |
Q. Do you recall saying'fhaf?
 Do you fecall?
You say you did not See.the shooting between Frank
Gréene ana Leroy Baker?‘
A, No.
Q. Stérting with liné 6, Miss Greene. I'm questioning:

"Q. All right. Now, if you didn't see him shoot
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h0w do you know what Frank Greene was doing, if'you_
didn't seé him?

Let me re;phrése thevquestidn; if you didn'f
see Leroy Baker fire the gun'at Frank Greene =--"

A, Excuse mé, what page are you on?
Q. I'm sorry, 42. Okay?

A. Yeah.

Q. Line 6, question by me:

"Q. All right. Now, if you didn't see him shoot
how do you know what Frank Greene was dbing, if you
didn't see him?

Let'mevre-phrase the'queétior; if you did
not see Lgroy Baker fire the gun at Frank Gréene,
you said ybu;heard it. No&, if you didn't see him.
.doihg if;-how do you_knoﬁ what FrankIGreene was’déiﬁg?_

A. Because I seen him fightihg with Leroy.b

Q. ' That is before thé shot  -- right? |

A. Right after Frank grabbed Leroy on the hand,

he had his hand up in the'air and the gun wenf off."
Q. Do you beéall éaying that? | |
A. | Yes.
Q. Do you know which hand the gun was‘in,Atévyour

knowledge, right now?
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- A, Repeat that, again?
Q. The gun went off, shooting -- at the time the gun

went off shooting Frank; do you know which hand of Leroy's

‘the gun was in?

A. | No. It was in his right hand oné time wheénFrank
grabbed him by the hand, but I donit know what hand the gun
was in when he got shot. |

Q. Was there any question, Miss Greéne, that Lerov and
FfankAGreene were struggling after Aaron Johnson was shot?

That yéu did see a struggle going on bétween the
two of fhem? | |

A. Ygs, I seen Frank grab the money and struggle with

the'gun. And that's when all of us ran to the step and

couldn't get down the step because people was coming up and I

heard the shot go off and I seen Frank fall. So, I don't

" know if it was an accident or if he meant to.

Q. Have you talked to your brother, Fréd, about your
testimony today? | | |
'.Af'. No.
Q. About the case at all before YOQ came in hefe?
- Al No. |
Q. Did yoﬁ talk to Gerald Spears?

‘A.- No, I haven't seen him..
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Q. Have you talked to Larry Diamond about the case at

all, since this happened?
A, No.
Q. Jﬁst-a.couple of other queétions and then I will
finish, Miss Grgene. Maybe we can do it from here.
When Leroy Baker fired the shot at Aaron thﬂsoﬁ,
where was Leroy ---poinf to where Leroy was?
A. He was standing in front of thisldresser.

Q. Referring to Commonwealth's Exhibit No. 8, and you

_are'pointing to the dresser at the top of the diagram, is that

correct?
A. Yes.
Q; And you were where?
A. Here in_frégt of this dresser.

Q.‘ You're pointing to the dresser at the bottom of'the

diagram?
A. Yes.'
Q.v And frénk Greehe was where?
A.‘ Here, beside me.

Q. 'You're:pointing to the left of you, or to the left

A. Left of me. .

Q. 'And the:blanket‘wés in the'abea,that.kind of
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between all of these articles, dsus it not?
A. ' Yeah.
Q. Between the two beds and thg dresser.
A. - Yeah. |
Q. You say Aaron Johnson is where, now?.
~A. He was right here. |
Q. You're pointing to the bed to the right of the
diagram? | |
"A.  Yes.
Q. | On his knees?
A. Yes.

Q. And he was -- and did Leroy -- would it be correct

. to say Leroy fired across this way, towards Aaron?

A. Well, if beds were drawn on the board, right,

then you c¢an see where-it's really not drawn right on the

capdboapd.

Q. How would it be correct, then?

A. i Both beds should be even and the dresser should be
here -- this dresser should be up some.

Q.  All right. But, I méan, the bed was generally in

~ this corner, was it not; the upper right'cofner?v

'A.  Yes, uh-huh.

Q. And that's where Aaron was?
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as she did before, so'I'mvgoing to allow him to verify it.

A. Yes.
Q. Well, geﬁerally, I'm not saying to ask for a specific
degree of the_angle but Leroy had to fire over this way, did =
he not?
A Yeah.
Q.‘ And you say Aaron was fécing which way?
I think.you said slightly to the right -- and
down playing Aaron, I was slightly turned to the right?
| -vA. You were facing the left. |
Q. Well, was I facing ~-- did ybu want me to face --
turn slightly this way or --~ |
MR. HORAN: Your Honor, I object to this line of
questioning. We're going back over exactly the same grounds.
Witness has already covered this.
MR. LYNCH: I know that but --
THE COURT: I think he's‘in an area, Mr. Horan,v

where the Witness is not testifying in éxactly the same fashion

BY MR. LYNCH: ' (Resuming.)
- Q. As Lerdy Baker fired at Aaron Johnson -- I‘m’Aaron 
Johnson, I'm down on my knees (indicating) with one hand on
‘ \ v

the bed, not putting it towards the gun or anything, and one

hand is on the blanket. Now, which way do you want me to turn
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A.

Q.

A.

Q.

‘..A.‘v

Q.
A.
Q.

A.

- Turn like you was a while ago.
Excuse me.
Turn in'fhe position you was before.
Like this- .

His hand wasn't back that far.
But how about my boqy? '

"How about your body?

Yes.

"Well, he wasn't bending over that far, he has pretty

long arms.

Q.

A.

Q.

Long arms?
Yeah.

So he didn't have to'bendvover that far, but he was

turned this way? (Indicating.)

.A. ‘

Q...

A.

Q.

Yes, sort of, and I was standing here.

Well, shall I turn more?
If I'm standing here.

No, ‘'you're standing right where you are and you're

Leroy Baker and I'm --

MR. HORAN: Your Honor, I object to that. Now, he

wants to change the pattern here.

MR. LYNCH: No, Your Honor, no, I don't.
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THE COURTAS I understand the question, Mf. Horan,
I'm going to allow him to continue. Go ahead.: |

MR. HORAN: Your Honor; my objection is the Witness
is not sitting in the same place fight now as she was when.he
asked the §rior'question. |

THE COURT: All right. This-diagram has raised thé.
question, Mr. Horan, and she is haVing a.slight difficulty in
locating Mr. Johnson in relation t§ the diagrah; Mr. Lvnch is
trying to have her clarifv it. That's all it comes down to.

| MR. HORAN: The only point I'm trying'to makef Your  .

Hoﬁor, the Witness hasvput_Aaron Johnson in exactly the séme' |
position on the floor of this Courtroom both'times.

THE‘COURT: I understand that.

MR. HORAN: The only thing is when she testified_thev
first time  -# | |

THE COURT: Ali right.

MR. HORAN: I think counsel ouéht to at least put her
in the same position she was in béfore; - .} |

THE COURT: All right. Mr. Lynch, have you finished
your examination of this Witness? |

MR. LYNCH: You want to come back down here; please,
Miss Greene? | |

(The Witness left the Witness stand.).
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THE WITNBSS: You want me to come down and stand
here? |
MR. LYNCH: Stand whérever youvwére before. He said
you stood‘before, I'm not sure exactly‘whefe'it was but I
think it was in front of this table right here, but I'm not
sure. |
'THﬁVWIfNEséz I was standing here.
MR. LYNCH: * You were standing up‘there?
MR. HORAN: That's right.
.THB COURT: Yes, that's exactly Qhere she-was.
BY MR.'L?NCH: (Resuming.)
Q. Now, you'ré Leroy Baker.
A. Uh-huh.
Q. Thé dresser would have been in béck of you, the
dresser at’the-tép of the diagram, would it not?
- A, The dreséer is beside it.
Q. Beside it?
. Yéé;'sif;
. SCIVOﬁr back with the drgsser to your side.
My back is towards the- other bed, the bed on --

A
Q
A
Q. Well, now if your back was -
A. Here's the dréssef,-okay?

Q

. Right.
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- Leroy Baker?

A. This is the bed, over by this this wall next to the
other bedroom.
Q. You're referring to fhis bed, here?
A. Yes. This is the bed beside the doorway into the
other bedroom. |
Q. So Leroy's facing_this way?
A. Yes; |
Q. He's facing this way, across the diagrém,(indicating)
referriﬁg to Commonwealth's Exhibit Nof 8. |
A. ﬁUhéhuh;
- Q. Okay. You're by them and the bed is generally

in back of you, but you're facing across the room and you're

) Ac ' ‘Jh—hllh-
Q. Okay. Now, I'm Aaron Johnson, I'm down on my knees

picking up the money. Now, which way shall I turn? (Indicat-

A’,' With'one'hénd_on the floor.
Q. This way?

- A. Put one hénd on the fldor.'
Q. ~Okay.
A. " And lay down on fhe bed.

Q. This one is up on the bed?
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longer.

(Indicati
A,
Q.

A.

have.

Q. .
testified

A.

regard?

- How?

This is the way it was?

No, bring it around some.
This way?

Yes. Put it up a little bit. You're not that short.

He wasn't leaning over that far.

'Yés; but my arms are only so long,iso his arms were
And one arm was on the floor, one arm was on the bed?
ng.)

_Yes.

Yes.

Thank you, Miss Greene. That's all fhe-questions I

* REDIRECT EXAMINATION :
vﬁYlMR. HORAN :
Miss Greene, other than this case have &ou ever
in a Criminal Courtroom Before?'
No.
MR. HORAN No‘further questions.
TﬁE COURT: Is this Witness freé'to go?
MR. LYNCH: Yes, Your Honor.

THE COURT: Do you have any other Questions'ih this
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(OFFICER KENNEDY)

~ there. That's the only way I knew it was his. We collectéd

 two that day. We collected the one that they claim was

Q. Now, directing your aftention to this item contained .

in the plastic bag. Of course, it appears to be a black leatheﬁ

coat, can YOu tell us where you found that?

A. Yes, sir. This is the coat,of Leroy Baker that . \
was found on the bed upstairs. B - ~
Q. In the room where the shooting occurred?.

. A, Yes, sir.

1Q. That was about what time of the day or night that ybu
found it?

A. I arrived at the scene approximately 5:30, so the
coat would have been collected approximately 6:30vin the
morning.‘ |

Q. ﬂhere wés it in the room?

|
A. On one of the beds, in a'corner of the room.
 MR. LYNCH: Are there any questions?
© CROSS EXAMINATION | R
BY MR. HORAN: | ‘
Q. Officer Kennedy, how do-you know fhat's his coat?

A. I was told it was his coat bv_several of the people

Mr. Baker's and then another one that they claim was Mr. Greenq's

They were identical coats.
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(LEROY H. BAKER)

~as much as you can.
How oid are you, Mr. Baker?

A. Twenty-eight.

Q. You are presently now at FairfaxICounty>Jail, are you
not?

A. Right.

Q. How long have you been there?v

A. I've been there now for four months.

Q. And before that, with whom were you living?

A. Frances King. Frances King.

Q. And who lived there with you?

A. A girl-friend.

Q. What was her name?

A. Daisy Hogan.

Q. And do youiand Daisy have any children by this
relationship -- with your relationship to Daisy?

A. Yes, sir. - Got one.

Q. How old is that child?

A. He's two.

Q. Two years old?

A. Yes, sir.

Q. "And are there any other children that live there with

you?
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(LEROY BAKER  -pp. 146-147)

A. Town of Herndon.
Q. | Town of Herndon?
A. Yeah.

Q. What did you do there, Mr.‘Baker?

A. Wéll, I was -- all different kinds of work at the
time. And I was suppdsed to.been -- checking meters, but af
that time the guy was supposed to have taken another position.
You know, the position was not open yet at the tihe.

.Q. How long had you been working there?

A. It wasn't very long. I don't know -- I got two pays.

I'd séy about four weeks, maybe a month. I don't know. :

Q. | Now, Mr. Baker, have yéu-ever been convicted of a

'felony?

A.  Noostr~
‘Q. Who céres for or who supports Daisy_Hoganvand the
three children -- four children in all?
A. Most of the time I did.
Q. Did you know Aaron Johnsén or Francis.Greene?
A. Well knpwn.
Q. 'Excuée'ﬁe?
A, ‘They wés well knéwn.‘
Q. Now, in regard to Aaron Johnson did yoﬁ; can you say

whether or not you had knowledge or lack of knbwledge of the
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6220 Second Road in Fairfax County. 1Is that fact true?

fact that he carried a gun?
A Yes, I do.

o At that time, you are talking about the date this

~ incident occurred or --

A.  All the time.

o On this particular day, November 29, 1975; you've

- heard the testimony of Witnesses thét you, in fact, went to

\

A ggs;.._z\did.

Q Did you do that? Tell the members of the Jury what
time you first went ﬁhere that day. |

It was approximately about 5:00 o'clock.

Q In the morning or afternoon?.

A B It was in the afternoon. Him and his brother, he
wanted mevto take him to the bank. I said wait a few minutes;

Q Wﬁen did this happen?

A The first time. So I took him to the bank ahd he got
a check c#éhed,and;he said he.had to do some shbpping. So wé
carried hiﬁ to thé:Safeway}to do some shopping and}so; when he
come back, I had'béught some groceries myself, so I took it dow
to the house and cbme back.

0 Which house did you take it to?

A Where I lived at.
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(LEROY BAKER pp. 149-150)

~gun?

‘ well - back towards the wood, there's a doorwav there.' and as

" he was stanu;ug up. I was kneeling down and you could see the gu

MR. HORAN: I object, Your Honor, to thaf question.
The Witness has aiready testified fhat he did not see anyone
with a’gun the first time around.. |
~ THE COURT: That's true. |
: MR. LYNCH: All right, I'il re-phrase tne qneStion.‘
‘THE COURT: Please_re-phraseAthe.question;_sir.
BY MR. LYNCH: (Resuming.). | | -
- Q. Did you ever see Aaron Johnson with a gun that
partlcular day?
A. No, sir.
Q.  Now, when you went back the second time -- fhis is
later on in the day -- where did you go to?
A.A Well, like I say, when I came back to tne house ihey

had the crap - game g01ng upstairs so he was standinq over —--

in his pocket.
Q. Now, you just said to me a minute ago that you didn't

see anybody with a gun.
A, Yeah, but the fifét time when I finst went in I didn";

see it, you see, because he was down. But the second time I

went up. to the upstairs -- you see, I was kneellng down and he

was ‘up, and I could see the print in his pocket.
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the Judge's Bench. I asked you if ydu were talking about your

Q. All right, step down here a minute, would you, please?.
(The Witness left the stand.)
Q. Now, place the gun where you said it was_-4 where
you thought_it was.
| A. Just like this in the pocket.
Q. Now, turn around and show the Jury, please?
Now, what ére you talking about -=- you were saying.

Aaron was doing something?

’_A. - Like I told him, you know, I was ready t6 leave,
yoﬁ know, Qhen the dice roll off the board. »Aaron-Jthson said
Did you see the dice roll off? John said No. So I just
bicked up the dice because he.didn't say not to shoot it. So

I picked it up and shot it. |

Q. Well, Mr. Baker I'm talking about the gun, now?

A. All right.

Q. vCan you tell the Jufy about the gun -- who got the
gun.-- would that have been ﬁhe poéket, the right-hand
pocket whereyou saw it? " |

A. .Yeah; that's right. Correct.

‘_ Q. You were at the point that I was to get the gun off

bending down or something. Could you tell the Jury about that?

* A. Well, I was down like this here (indicating) and

100

" WARD & PAUL -




10
11
12
13

14

16 |

16
17
18
19
20
“21

22

23

152

(LEROY BAKER -  pp. 152-153) /

they said Johnson was going in his pocket. And that's when I

to get your coat?

turned around and shot him.
Q.Now, tell the members of the Jury, please, if you can
refer to Common&ealth's Exhibit No. 8, if that will help you.

First of all, would you look at Commonwealth's Exhibit No. 8

ahd tell the Jury, as far as you reCollect,'was.this the general
layOuf of the upper room? | | |
A; I can't really say, you.know because --
 Q. But can you look at it?.
A. Like these are the stairs, fhat's the dpesser thére3 
I reaily don't kﬁow.. |
- Q. All right. Now, where were you when'you‘shot Aaron';'
Johnson -- in the room -- where in the room?
A, ‘ I was in the middle of the floof.<
Q.  And can ?ou demonstrate to the-JUry, p1easé. I
might héVe:tbAgef you up again. |
(The Witness left the stand.)

Q. Can>you demonstrate to the Jury when you say you went

A.  Yes, sir.

Q. Why ‘did .you'turn around?

"A.  Well, I felt something like, you know, there was

something behind me so this is when I turned around. That's
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. when Johnson was going in his pocket.

. standing?

- That's when I shot him.

Q. ALl right. Now, demonstrate to the Jury if you wouldy -

Please, how Mr. Johnson was going in his pocket; how was he

A. He was in between the door so he turned his back
towards the blind side of the door. He was going up his leg

just like this here (indicating) pointing to his pocket - .

Q. All right. How many times did you shoot him?
A. Once.
Q. Which hand did you use to fire the gun?
A. My right‘hand.__
Q. Go over and have a seat, please:
‘(The Witness resumed the stand.)
Q. Did you have that gun with you when you went in
there? ._ |
A. Yes, I did.
Q. Did you have it when you went the first and the
second time?
A, Yes, sir.
Q. Why did you have 1it?
-A.  For protection..

Q{ Why did you feel you needed protection?
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(LEROY BAKER pp. 154-155)

A. Because it's kind of a bad neighborhood, everyquy
always talking about it. |

Q; What happened after you shot Jéhnson; so far as--
there's no question that you, is there not, intended to shoot
Mr. Johnson?. |

A. Well, there wasn't any intention but I wa; juéﬁ'only
trying to protect my life.

Q. Now, afterlyou shot Mr.'Johnson, what happened in so
far as Henry Greene?

A. What he done, he come and he said. Leroy, what did
you do fhat for?  That's when he grabbed for my gun. >I.
pointed the gun up and somehow he pushed me back and fhaf's
when thevgun went off.

| Q.'"'He pusﬁed you back?
‘A.v' Yes, sir.

Q. bo you know what you went back againéf?

A. I fell back against the wall.

Q. Do yOU’know which wall?

A. .Well,vthe wail towards the woods.

Q. .Thé wall towards the woods?

A. Yeah. The side where the beds was -- like the beds
‘was up againét the wall _.and that's where he’puShed me at.

Q. When Henry came after you, did you still have the
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‘the second one.

go in her house.

gun in your hand?
A Yes, I did.- Bit I had no intention of trying to kil4
this man.
Q ‘ Did you iﬂtentionally pull the‘trigger, so far as-
Henry‘Greene is concerned?
A No, I didn't.
Q Where waé your coat at this time?
A It was behind me on a bed or something; I don;t khow
where it was.
Q Did you have your coat on as you shot Aaron JohnSOQ?
" A ‘No, I didn't.
Q Is this your coat? I show you what has been m;rked as
Defendant's Exhibit 2.

A Yes, it is.

Q Where did you, after the second shooting, how did you
feel, what did you feel? - ' \
A Well, I was scared. I was scared when I heard the shot

the first round and, like I say, I had no intention of shooting

Q Where did you go, after the second shot?
A I ran down the street -- I ran where I lived at but

everybody said that I went in thiss friend's house. But I didn'{
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(LEROY BAKER) .

‘A I didn't see him.

Q You didn't see him at all?

A NO.v-

Q How about the girl who testified £his morning -- see
her? |

A I seen hér'one time but at that time, to my knowledge,

I thought she went back downstairs, because there wasn't no

- other girls up there.

Q Now, eventually, it's your testimony that &ou_get in
an argument over the pot? ¢

A I don't say it was an arguﬁent,'becauée it wasn't no.
argument, just some words like he said, thevfirst‘thing Johnson
said, I am not-gonna let you take my money like that. _I said'

man, I haven't took no money from you.

Q@ Johnson said that?

>

Yes, he ‘did.
Q It's your testimony right after that you rolled again;‘
A No. Just like I said -~ this one dice that went off

the board and allthree witnesses th&t know this; they said the

dice wasn't off the board but the dice was off the board and

Johnson did not“s&y you couldn't shoot no more, so to be fair,

you know, I took the dice and rolled them again. That's when

I made my point.
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(LEROY BAKER  pp. 168-170)

you could

© - it like you saw me, you could see it in his‘pockét.

Q.

"and that there's no argument going on?

A.

Q.

A.

trying to
Q.

A.

Cross words, that's all.

Q.

"Well, a gun won't show in those.

"I could see the whole gun in his pocket.

- Because you finished with the dice game?

I don't know.

Say what?

You couldn't see the top of the gun, could you?

You could see the gun in his pocket?

It's like the gun in my pocket a little while agoi

see it in his and I know you seen that. You can see

Now, your testimony is that you picked up the pot

No.

" What did you do right after youApicked uﬁ the pot?

I was ready to leave. g il'

'You got ready to leave?

Right.

I see it wasn't no sense in arguing because I wasn't
get myself invélved in no trouble.
Well, I thought you said nobody was arguing?

There wasn't kind of an argument, it was like some

Just some cross words?
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A.

Q.

going to leave?

A.

Q.

up his leg like this? (Indicating)

A,
Q.
he wasn't
A,
- Q.
A,

I don't call that really arguing.
Now, was Aaron Johnson angry?

I don't know.

How about Hénry Greene, was_he angry?
He didn't seem like to be.

How about you?

Were you angry?

No,-I wasn't.

Nobody's angry?

No. - |

And you're just going to pick up your coat and you're

That's right.

Now, you testified that Aaron Johnson ran his hand

Yes, sir.
Ahd, I believe, you testified he had his éide to you
faéihg youé

Yes, He-was facing me but he had turned on an angle.
Was‘hé like this? (Indicating.) |
‘On'anlangle ~-- know what an angle is?

Angle's like this. (Indicating.)

Which kind of angle was he?
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- door.

Q.

Ao'

thought

‘pocket.

o
A,
Q.

A.

- he =~ 1

Oh, maybe about 30 degree angle, I don't know .
This way? (Indicating)

Right.

With you right there? (Indicatihg;)

Huh?

You're right there.and he's at this angle from yod?_
He wasn;t quite that wav, quite-the way you're-saying;
Well,'ﬁow was he?

Turn back a little.

Like this? (Indicating.)

All right. Just like standing between the

You turned on an angle -- on the blind side -- he

I didn't see him but he was trying to gb up his
That's about the time I shot him.
He tﬁrhed away from you'like this? (Indicating.)
No, he don't turn around like that.
You said he was on the blind side.
The side where his gun was was thé‘blind side, bdtr

'm looklng rlght at this man just like I'm looking at

you. So, he was trylng to go in his pocket and get hlS gun.

Q.

- A.

Q.

Okay . He put his hand down inside his pocket?
I can't really say that.

Pardon?
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!

(LEROY BAKER)

- you just drew quicker than he did?

16 ||

shot him in the chest?

A, Yes, I did.

Q. And you knew you shot him in the chest? |

A. I didn't know exactly I shot him in the chest, I say
I probably shot him in.the-chest.

Q. It is a fact that you told Investigator Woodrell that|

A. Well, I might have, I don;t know. At that time,}i
was in shock.

Q. What did Johnson do after you shot him?

A What did he do? He fell.

Q.  Just fell righf down?

.A. Yeah. They said he'waé'trying to Say.somefhing, but
I don;t know what he was trying to say because I was - I wasn't
there. |

0. You weren'f'there when he tried to say something?

A, Nb.. I wasn't.

Q. And right.after you shoot Johnson, then Hehry Greené
comes and tries to'get thé gun away frdm_ybu? |

A, Right.

Q. ~ And you shot Henry Greene in the facc?

MR. LYNCH: Your Honor, he keeps_saving face. It

wasn't the face. Dr. Beyer, unless Dr. Beyér was ‘talking about
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(OFFICER MILLER pp. 175-176)

‘a different person, it was the left temple. He keeps saying

face.

MR. HORAN: Maybe that's not part of your face. _If

. seems to me ieft temple is part of your face.

THE COURT: All right. Was there testimony”it was

the left temple?

- MR. LYNCH: Yes.: | |
THE COURT: All right. We'll let it stand. That's
what it was. |
BY MR. HORAN: (Resuminggj
Q. You shot him in the head?
A, But it was on the side, like -- I had the gun,AI'Had:

no intention to kill this man because, I mean, thisvman had

no -- well, we had no quarrel or nothlng so why. should I shoot

this man? Thls man hadn't done anything to me, ‘SO when he

‘pushed me that's when the gun went off.

Q. You took the gun with you for self défense, is that

- what you said?

A. Not self defense, but protection.
Q. You carried a gun all the time?
A.. -Most_bf_the time. |

Q. You need protection all the time?
A

That's right.
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.ybu?

A.
Q.
A.
Q.
try to do

A,

Q.

A.

jumped me

~man.

Q.

A.

know too much about the family.

Q.

kill Aaron Johnson, didn't he?

A.

Well, now, Johnson -- op Henry Greene -- just saw youl

And you have no hesitancy abbut-using that gun, do

No, if I'm in the right.

Pardon?

If I'm in the right.

Now, Henry Greene didn't try to shoot you, didﬁ't
anything to you?

Well, I wasn't intending to shoot this man, eithers
He was trying to take the gun awav fpom vou?

Yéah.' Well, I figure I don't seevwhy the reaéon ﬁé_

-

like he did because I hadn't said anything to this

Was Aaron Johnson a friend of Henry Greene?

I think his brother in law. I don't know. I don't

See ﬁhat?

On this night, he saw ydu xill Aaron Johnson?
Right.

And he tried to get that gun away from you?’
Right.

Did you say, All right, Henry, here's the gun ?
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(LEROY BAKER pp. 179~180)

A.  All right.

Q. Nobody said they were going to hurt you?

“A. " No. | |

Q. Hehry Greene didn't threaten you at all?

'A.  That's right.

Q.v And either did Aaron'Johnson?

A. That's righf.

Q. ';But you shot them?

A. Yes, I did.

Q. And that wasn't for any protection becauée nobody
was threatening you, were they? | |

"A. What am I supposed to do -- let this man just turn

-faPOund and just blow me away?

Q. Pardon?

A. What ém I supposed to do =-- let this man blow me aﬁay;”

Q. But nobody fhreatened to blow you away, did fhey?.j 1

A, .They don't have to. |

Q. Nobody-said he was going to shoot you?

A. Thi§ man was going for his gun. What am I supposed._{v
to do, run downstairs and let him shoot me in my back? |

Q; “You'jdst thought it was éasier to handle this thing |
by shootingﬁhem both?

A.  No. Like I said, I had no intentior of shooting the |
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second man. Like T didn't want to shootvthe_first guy, now

what am I

then shoot him back? Like we're plaving cowboys or something?

Q.

‘pulled the gun out, didn't you have the gun pointed at Aaron
‘Johnson?

" Where was his hand?

Q.

or I'll blow your head out ?

.,A' b.

you can say.

Q.

A.

and see what you say.

A.

A.

‘Aaron Johnson.

This man was going for his gun.

éupposed to do: stand there and let him shoot me and |

Let's.play cowboys a minute, Mr. Baker. When you

Whose? ' Whose hand?

It was gding -- it was going in his pockef;

Did you say anything to him, like ‘Pull that gun out
I couldn't say that because I was in shock, man.
Well, his hands were down.

When you see somebody pull a gun-on you, sée how much

But his hands were down.

But I'm just saying, let somebody pull a gun on you
His hand was down inside his pocket?

Right.

What am- I supposed to tell him? Tell him, don't go fL
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. (LEROY BAKER)
Q. Where was it? - ' ' :

>

- By his pockets.
- Q. By his pockets?
A. Only:he was going into tﬁem, he hadn't gét into them
but he was going in them.
Q. Hé hadn't gotten to his pocket?
A. No, he hadn't.
Q. And on.already got the gun out and you were
pointing_it towards him?
A. This is when I turned around.
Q. Talking about when you were pointing a gun.toward
him?
A. That's,aé I say, that's when I turned around and

that's when I shot him.

Q; - Well, you just turned afound and shot without evenv:
looking?

A. I said the man -- I, ah -- I said the man wésvgoing
into his pocket to get his gun.

Q. All right, Mr. Baker. When you turned around and
you got your guniout aﬁdyodrepointing that gun at him, wherc.
is his right hand at that time?

A. By his pocket, right pocket.

‘Q; By his poéket. And you're pointing :hebgun at him
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(LEROY BAKER)

A.

Q.

'Going for his pocket?

(Nodding affirmatively.)

Now you reached down underneath your sweater and you‘

pulled that gun out and turned around and faced him, is that

‘right?

A,

Q.

Right.

Where was his hand when you turned around with the .

gun facing,

A

like this
Q.
A.
Q.

you faced

A.

Q.

It was in his pocket.
In his pocket?

Yeah. When he fell his hand came riqhtvout of his .~

Pardon?

When he‘fell his hands went out in'front of him, juét
here. (Indicating.)

Just wént out in front of his body?

Yeah.

When you pulled the gun out and turned around, and
him ;-

Right.

-- did vou say anything to him at all?

I didn't say nothing.

Never said a word, just. shot.
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186

(LEROY BAKER)

10 BY MR. LYNCH: (Resuming.)

2 Q. You're pointing +o whi~h man?

3 A. (Indicating.)

4 v - Q. .. The man with the striped pants?.

5 ‘ A.  Yeah. |

6 Q. | And can you see the bulge that you said you.saw

" before in the photograph?

8 | A.  Yeah. Right here.

9 Q. You're pointing to the lower part of his -- of the

10 bodies' thigh there?

| 11 - A, Right.

12 . Q. In commonwealth's Exhibit No. 3?

13 A, Yeah.

14“ Q. Ts that the same bulge you saw?

s A Rignt. - " | .

16‘ Q. Do you remember how Mr. Horan asked'you.abouf‘the'
.415 positibn of Aaron Johnson's hand when he fell after you shot

18" him; did he fall with his hand in his pocket, like this

19 (indicating)?

20 A. I don't know, see, I don't know. I don't know th-v

01 he hit or which way he fell.’

22,' " MR. LYNCH: That's all I have.

. THE COURT: Recross or redirect?
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(MRS. KING PP. 201—212)

1 here'5¥ Johnson pulied a gun on her -- I assume she can testify
2 | to that. Buf he'svnot'talking abouf that, he's falking about
3 ..repﬁtafion.. |
4 THE JUDGE: This specific thing,bsuch as
5 character, as to turbulence, not carrying a qun, is that
¢ not a specific act?
v | - MR. HORAN: No. Thatfs not reputation. That is ﬁot
8 - evidence of a turbulent nature, thé mere fact that he carries
9 a gun. No, she knows of a specific acf.
0 MR LYNCH: She does.
11 o - MR. HORAN: Where he shoots the gun? That is

12 not what he is asking.

13 THE COURT: Will you lay your foundation based ona
14 spécific act, would you, Mr. Lynch?

15 _ MR.-LYNCH: Yes, sir.

16 THE COURT: Okay.

17 (The proceedings resumed within the hearing of the
18 Jury:)

1o BY MR. LYNCH: (Resuming.)

20 Q. Mrs. King, vou stated that you have known Aarqn

21 Johnson for about nine years?

29 A. Yes, s;r..

23 Q. Can you tell the members of the Jury, please, whether
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or not he ever pulled a gun on you?

A.

Q.

>

o

S

Q.

Sure, he did. But he never shot me.

But he pulled a gun on you?

- Sure.

About how many fimes?
I can't count thém. » '
You can't count them?
(Nodding negatively.)
More than five?
More than five.
‘More than ten times?
I'd say that.
When would he do that? -
When he got mad. Is that all?
MR. LYNCH: That's all we ﬁave.
THE COURT: Mr. Horan?

CROSS EXAMINATION
BY MR. HORAN:
Mrs. King did you live with Mr. Johnson?
'No; sir;

‘During these nine years when he pulled a gun on vou,

would it be in the course of an argument between you and he?

A.

Yeah.
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1" Q. And in the course of those arguments, did you ever

2 threateh-him with any weapon?

3 A. No.

4 Q. Knife?

5 | A. No.

6 - Q. Gun?

] ’ A. No.

8 Q. In the course of an argument, it's your testimony -
9 that he would pull a gun on you?

10 , A.: Sure.

11 N Q. Pardon?

12 | A. Yes.

13| 'Q;“ He never shot you or anything like that?
14 A. No.

15 Q. Aé a matter of fact, you never knew him to shdot
16 | anybody, did you?

17 A. No.

18 Q. How well do you know the Defendant l:ere?
19" A. Baker? |

20 Q. Yes.

01 | A. I know him as a friend. I don't know.
29 Q; Baker is your friend?

23? A. Yeah.
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’A.
Q.
A.

'Q_
A.

.. Q.

‘A.

Q.
A,

Q.

Q.

A.

N A.v

Are you related to Daisy Hogan?
Sister.
Daisy Hogan is your sister?

Yes, sir.

And he lives with Daisy Hogan; Baker lives with

Daisy Hogan?

Yes, sir. Me and Baker had an argument but it was

hothing big.

Pardon?

We had an argument but it wasn't‘nothing big. I

ain't got nothing against nobody.

Who had arguments?

Me and Leroy.

You and Leroy had arguments?
(Nodding affirmatively.)

Did he ever pull a gun on youé
Yo.

MR. LYNCH: Your Honor, I think=-- well;

it's already been. answered.

It doesn't make any difference now.
BY MR. HORAN:  (Resuming.)
You know he carried a gun, didn't you?

‘Well, he had one but I never, you know, saw.it on
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him. I never saw the gun on hin.
0. How mény times did you see hih in the last month
before he shot Johnson andiHenry Greene?
MR. LYNCH: Your Honor =--

THE COURT: Just don't answer the question, ma'm.

" Mr. Lynch?

MR. LYNCH: 1I'd like to approach the bench, again.

THE COURT: Please do.

(The followipg was had at the Bench, outside of thé-
hearing of the Jury:) |

MR. LYNCH: Your Honor, I'm surprised at Mr; Horan.
I think he knows betfer that -this case.talks about the victim
in a eriminal case. Now, Mr. Horan cites the Barnes Case,
which he really didn't agree with in the first'place énd_néw
is thinking and carrying it over to apply to the Defendént
I don't think he dan. He.can go into general reputation of --

 THE COURT: Uh-huh.

MR. LYNCH: But not any specific.acts.

THE COURT: Not any épecific acts?

MR. HOﬁAﬁ: I.am just approaching her oh the question
of his turbﬁleht nature. -

MR. LYNCH: Not by way of specific acts, is what

I'm saying.
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THE COURT: 'The'Aétorney General conceded before us \

‘that where an accused adduces evidence that he acted in self
' defense to a situation, then the specific act is admissible.

Wait a minute. That is to show the decedent again. That's

the Stover case.

If Mr. Horan disagrees with.Mr, Lynch's poéiﬁion, can
you cite me anything specific to suppdrt it?
| MR. QORAN: Well, Your Honor, just specifically --
that's one book of law. The minute he takes the Witness
stand he.puts his character -- |

THE COURT: Not the fact that he fook the stand,
itself. But this is not him you aré cross ex&mininq; it is
ahother withéss that's come forwafd.

' MR. HORAN: That's right.

THE COURT: All right. On direét,vhe agked_about
Johngon's character. You redirected on that and now you are
moving toward the:Defendant through this Witness. |

MR. HORAN: That's right.

THE COURT: And it seems to bé out of line.

It is not in response to difect, numbér one.

.MR. HORAN: Well, I would make her my Witness.

| MR. LYNCﬁ:. Yonr Honor -- |

MR. HORAN: I don't know what he said.
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MR. LYNCH: He's done that.

MR. HORAN: I'm beyond the scope of direct, there's

no question about that and I'm bound by‘what she said.

THE COURT: Then you're making her your Witness as

" to this man's character?

MR. HORAN: That's right.

THE COURT: You'ré saying he's placed hisrcharacter,
and it's his position now that specifib acts may be_adducédv
in the examination, is that correct? |

MR. HORAN} Yes, Your Honér.

THE COURT: Mr. Lynch, you say no?

MR. LYNCH: No, sir. There is authority for that.
He says it is Hornbook law but not fof the Defendant.

MR. HORAN: Your Honor, 1ét me at this juncture ask
the specific‘charécter queétion..

THE COURT: If you want to lay the foundation you

" are péinting'out before Mr. Horan, then I think it's incumbent

ﬁpon you at this time to do that.
MR. HORAN: All right.
THE COURT: And --
| MR. HORAN: She has already said in answer to her
question that he never threatened.hér.

And so --
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1§ THE COURT: That's true.
2 o - MR. HORAN: So Defense is not hurt by that, that -
"3- " helps them.
o | THE COURT: Right. No problem with that.
5 | - MR. HORAN: I want to aék:her the Charadter.
6 ) : THE COURT: I don't think you have to get into the |
7 || .genmeral charactérrquestions -that you were talking about juét al
8 whi}evago. o vk
9 _ | MR. HORAN: Right.
10 . .~ THE COURT: All right.
11 i - MR. HORAN: Okay.
12 (The Proceedings resumed within the hearing of the

13. Jury:)

BY MR. HORAN: (Resuming.)

14

15 Q. Miss King, have you ever, in any'community in which

16‘ you lived;r have you ever heaﬂ.Leroy Baker's éharacterifqr
 171- peace #nd‘good order diséussed?,

18 A.. Ivdon't know.

19. Q. | You don't know»whether‘YQh_evér heard that discussed?

éd_ A. Right. |

21 MR;‘HORAN:‘ I have no other questionsf_

2o THE COURT: All right, sir. Mr. Lynch?

03 MRﬂ'LYNCH: No other questions..
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(REBUTTAL OF GERALD SPEARS 209-211)

THE COURT: All right. May this Witneés'be excused?
All right, thank you. You're free to go, ma'am. You
may leave or sﬁay in the Courtroom, és you would liké.
MR. LYNCH: That's_the Defendant's case; Your Honof.
THEICOURT: Does Commonwealth have any rebuttal?
MR. HORAN: One Witness, Your Honor. Gerald Spears.
MR. LYNCH: Your Honor, Mr. Spears is being called
as 2 rebuttal witness and I would like to discuss the matter 
with the Court and Commonwealth.
| THE COURT: All right. Please come forward, then.
(The following wés had at ihe Bench; outside the
hearing of'thévJury:) |
.MR. LYNCH: Your Honor, I'd like to inquire as to
what the essence of that testimony of Gerald Spears ié to see
whether -- | |
MR. HORAN: I haven't talked with Mr. Speérs beéause he

showed up late, but he will testify as he did downstairs.that

this Defendant never turned his back; It was testified he

turned back and was going away.

THE COURT: He was present at the scene, wasn't he?
MR. HORAN: He was at the scene.
THE COURT: That's why you're bringing him oﬁ, as

an eyewitness that can testify; you're bringing him on for
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Witness in chief, because, otherwise -- and if the Court

"allows the Commonwealth to do this, then they can do it
. take a case to the Jury and that puts the Defendant in the

~ save their ace Witness for the last Witness.

' relevant testimony, but that he should.have been called for the

, case in chief. Mr. Horan didn't call him and he waived his

his eyewitness testimony?
MR. HORAN: That's right.
MR. LYNCH: But, Your Honor, this should have been --

I'm submitting the Court is -- he should have been called as a

theoretically every time. They can call two or three Witnesses( '

position of going'forward with the proof, and then they just
TI'd ask the last Witness to be heard before_thé Jury.

What I'm saying to the Court is, not that he wasn't there, not |-

that he's not a competent Witness, not that he may not have

' S ’
right to call this Witness. '

THE COURT: I don't agree with you, Mr.,Lynch.. I'm

~going to overrule your objection.

MR. LYNCH: Please note my exception.

THE COURT: Yes, sir.

(The Proceedings resumed within the hearing of the
Jury:) | |

MR. HORAN: This Witness has not been sworn, Your
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‘called as a Witness by Counsel for the Commonwealth, having

speak right into the microphone—-d irecting vour attention to;

Honor.

“THE COURT: May I ask how old this Witness is,
Mr. Horaﬁ?

MR. HORAN: Fourteen, Your Honor.
Whereupon,

GERALD F. SPEARS

been duly sworn by the Clerk of the Court, was examined and
testified aé follows:
DIRECT EXAMINATION
. BY MR. HORAN:

Q. State yéur full name, pléase?

A. Gerald F. Spears.

Q. How old are you, Mr. Spears?

A. Foufteen.

Q. Directing your attention tc the early morning hours --

the early mbrning hpurs of November 29, 1975 did you have
occasion to be ih Virginia Newman's house on‘Second Roéd in '
Fairfax? | |
A. Yes, éir.
Q.'v-What_ximg,did you get there?

_A. I don't know what time it was.
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Q.
the 29th?
Y

Q.

A.

Q.

Q.

A.

Q.

Q.

A.

Q.

Do you know that man?

A.

- Henry Greene.

Was it the night before or early in the morning of

What do you mean, the night before?
In the evening before?

No, I got there that night.

J

Okay. Were you there when the dice game was going on
Yeah.
Where was the dice game taking place?

Upstairs.

Who was in the dice game?

It was Larry, and Leroy, and Aaron. That's all that

| I know of.

Now, is Leroy -- Leroy Bakér?
Yeah.

And Aafoﬁ, is that Aaron Johnson?
-Yeah.

Was Henry Greene in the géme?

No, I didn't see him at it.

'Henry Greene?
I show you this picture, Commonwealth's Exhibit No. 4.

Yeah.
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(GERALD SPEARS ___ pp. 213-214)

because
 Q°
saw any
A,
Q.

AI

money and Leroy said it wasn't. So, then he picked it up.

Q.
A.
Q.
A.
'Q,

A.

- Who is that?

That's Frank Greene.

Frenk Greene? Francis Henry Greene?

Yeah.

You know him as Frank?

Yeah.

Was he in the dice game?.

No, he might have been but I ain't seen him at it
I kept going up and down.

Okey. Did there come a time, Mr. Spears, when you
shooting take place?

Yeah.

Will you tell the Jury how that happened?

Well, where everybody said that it was Adrian’s

Who picked the money up?
Adrian. He picked up his money, then --

Who is Adrian, is that Aaron Johnson?

Yeah.
Okay.

And then, Leroy keep telling him to put it down and

he didn't and then Leroy went to get his gun. He pulled it

out and then he shot him and I ran down the stairs.
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A.
Q.
A
Q.
A.
Q.
‘A.
Q.
A.
Q.

AO

Q.

Baker?

A.

A . :

- He was picking up the money.

' MR. HORAN: No further questiohs.

You ran downstairs?
Yeah.

'Did you get a chance to see Mr. Johnson before he got

Yéah.

Did he;have a gﬁn?

I don't know.

.Did you éee one?

No.

Did_you see what he was doing before he'got éhot?

He was on his knees on the bed
I3 ) )

Doing what?
He had one hand down in front of him.

What was he doing?

Was that just before he got shot?
Yeah.

Did you at any time see Mr. Johnson threaten Leroy

No.
You think you would have seen it if he had?

Yeah.-'
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(GERALD SPEARS pp; 217-218)

1 | A. No. |

2 | Q. Have you talked to these people before yoﬁ testified
3 here, today?

4 A. No,‘

5 | Q. About what happened that night?

6} _ A, No.

7 Q. Now I.beiieve you said that- Aaron Jéhnson's hands

8 were where as Leroy shot him?

9 | A. One was iﬁ front of him, one was kind of like beside |
vlo him.

11 Q. Could you stand up, please, and show.up Qhat_you'ré
12 talking about?
»13 v. A. Sort of like this. (Indicating.) .

14‘ | Q. Please continue, Gerald.. Where was the cther hand?.
15 A. Like right here (indicating) beéide him.

16 Q.. By his‘pocket?

_i7 A. It waéh't by his pocket, it.was down.more. -

18 Q. Hié right hand, then?

19 A All's I know is what hand it was.

20 Q. As a matter of fact, you don't know where his hands
21 were, do 'you?

22 A, I know ubesma_his hands were.

23 || Q. As'he_was éhot, do you know where his hands were?
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A No, not really; I wasn't looking at his handé.

Q 'As.Leroy Baker shot him, you don't know wnere Aaron
Johnson's hands were?

ﬂ I wasn't looking at his hands. .

Q ' Now, you don't know whether or not Aaron Johnson

‘'had a gun, do you?

A No.
Q | You're not saying he did; you're not saying he didn't.
MR; LYNCH: All right, that!svall.
THE COURT: Anything else, Mr. Horah?“
MR. HORAN: No, Your Honor.
THE COURT:v All right. Thank you very much. You

may step down or you may remaim in the Courtroom or leave as

-you see fit.

For the Jﬁry, I would ask you to retire‘at this time
It is necessary for the Court to hear any motions of counéel
and fo go over the Inétructions that will be givenhto you |
prior to summatioh}byncounsel. You may rétire. |

(The Jﬁry retiféd from the Courtroom, and the
following was had outside the hearing of the Jury:)

MR. LYNCH: Your Honor, at this time I would like to
renew my motion to strike. Mr. Horan got a.rebuttal Witness

in so fast I didn't even have a chance to make it at that time.
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- THE COURT: Gentlemen, are you ready for the Jury
to be brought in? |
MR. LYNCH: Yes.
' MRf HOkAN: Ready for the Commonwealth, Your Honor.
THﬁ COURT: Members of the Jury, I héve before me the

Instructions which contain the law applicable to this case.

. I'm now going to read them to you. You will not understand

them in their entirety. I can assure you of that, richt now.

But, please, read them when you'ré back in the Juryroom and

‘attempt to understand the meaning of them.

I have placed them in the order in which I think is
relevant but the order in which they are read to you is not
relevant to your decision. You may review them in the order

which you care to do.

Now, here are the Instructions. There are 26 of them ,

and I'm going to take them one at a time. In this case, you
may find any one of the following Verdicts with respect to the
death of Aaron Johnson.

One: - That the Defendant is guilty of murder in the
first degree. Murder in the first degree is punishabie by
confinement in the ﬁenitentiary for life or for any term not

less than 20 years.
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~ INSTRUCTION NO. _ |
The Court instructs the jﬁry that the defendant is presumed
to be innocent of the offensefwith which he is charged and this
vpresumption of innocence goes with him fhrough the entire case and -
.‘gpplies at every stage théieof and is sufficient to require you to
find the defendant not guilty unless énd until the Commohwealth upon

whom the burden rests, proves his guilt beyond a reasonable doubt.
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INSTRUCTION No. - w\
The Court instructs the jury that the Jjury are the sole judgés
of the credlblllty of the witre sses; and in determlning the weight
_ given to the testlmony of the witnesses the jury may con51der the
appearance and demeanor of the witness on the witness stand; thelr
manner of testlfylng; thelr apparent intelligence or lack of it; their
intereat or lack of it in thé outcome of the case; their temper,‘feeling
or bias, if any haélbeen shbwn; their opportunity for knbwing the truth
and ha#ing observed the things concerning which they testify; and from
these and all other surrounding 01rcumstances at the trial; the Jury
are to determlne which w1tnesses are more worthy of credlt and give

- eredit accordlngly._




- INSTRUCTION NO. 3
The Court instructs the Jjury that the burdeﬁ'resting upoh the
*Commonwealth to.prove guilt of thé'deféhdant beyond a'reasohable
‘&oubt does‘not requiré'that suéh guilt'be prbven.bejdnd é#ery'imagihable,
fconceivable’dr'possible doubt, buﬁvonly beyoﬁd'a reésonablé doubt. The
- jury must limit its consideration to'the evidence intrOducéd,”and you'
aré.not to go outside the evidence to hunt up doubts, nor must you_
entertain doubts which are speculativé or conjéctural. And if; upon
;a.consideration ot all the evidence you are satisfied of the guilt of

the defendant beyond a reasonable doubt, then you shall find him guilty.
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INSTRUCTION NO. L" _ 23

The Cougﬁ instructs‘the jury ghaé é ﬁortgl'wound given “
~with a aeadly weapon in the previousvpossession of the'siayer,
.w1thout any provocétlonbor even with slight prévocatlon, is

7 prima facxe w11fulv deliberate and premedltated kllllﬁg,

and throws upon the slayer the necessxty of showing extenuatlng

: c:chumstances .




'INSTRUCTION NO. ____5____ R W
The -Court inétructs_the jury that the presumptiOn referred to in

Instruction No. _ﬁi_;is_not a ¢on§luSive:présumptibn but may-be
overcbme‘by‘proof of e#tenué£ing’éircumsténces sufficiént to create
a reasonablé doubt in favér of the defendént,'eiﬁher as ;o the degree
of the offense or és to hié guilt or innocence; You are the judges
6f whether the weapon used byvthe defendaht in this case waé a
deadly weapon whén used in the manner and under the éircﬁmstandes

in which it was used as disclosed by the evidence.




o v G
The Court instructs the jury that il absence of proof to the

INSTRUCTION NO. G

’contrary, malice may be implied from the deliberate use of a deadly

Weapon, when used in a manner calculated to take the life of,anqther

human being.




INSTRUCTION NO. __ 6 _ N | ‘g)(w\
The Court instructs the jury that if there is an absence of
proof to the'contrary,‘malicevmay be implied from the deliberate

use of a deadly weapon, when used in a manner calculated to take

~ the life of another human being.




The Court instructs the jury that the malice necessary'to

INSTRUCTION NO.

 constitute a crime of murder may be either express or implied, The
word "malice" in the foregoing definition of murder is used in a
technical sense, and includes not only anger, hatred and revenge, but
every unlawful and uhjustifiable motive. It 1s not cdnfined'to ill
 will to any one or more particular persons, buﬁ is intended tb denote an
‘éction flowing from a wicked or corrupt motiVe, done with ah evil mind
and purpose and wrongful intehtion, where the act has been attended

with such circumstances as to carry in them the plain indication‘of a
neart deliberately bent on mischief; therefore, malice is implied by

'_law from any willful, deliberate and cruel act against another, however

4

‘sudden.




The Court instructs the jury that to constitute a willful, delib-

INSTRUCTION NO. §

erate, and prémeditated killing, it is not necessary that the intention

to kill should exist for any particular length of timé'prior to the
'aétual killing; it is only necessary that such intention should havé

‘ come into existence'for the first time at the time of such kiliing; or

at any time previously.
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The Court instructs the jury that every unlawful homicide is pre-

INSTRUCTION NO.

sumed to be murder in the second degree.-

In order to elevéte an unlawful homicide to murder in the first
degree, the burden or proving the elements théreof is upon the |
Commonwealth. | | |

It is your'duty‘ﬁo consider all of the testimony, no matter by'

‘ whom introduced, and éscertain therefrom if the defendant is guilty

or innocent, and if guilty, of what offense.




INSTRUCTION No. 1O
The Court instructs the Jjury that murder in the flrst degree is the
willful, deliberate, premedltated and mallclous kllllng of a ‘human being,
:and if you believe from the ev1dence,-beyond a reasonable doubt, that
- the defendant willfﬁlly, deliberately, premeditatedly and maliciously :
~killed Aaron Francis Johnson,,then you shall find him gullty ofanurger

Q.
gmeandfivblﬁpmuﬁmmngxawmf ﬁ“ﬂm
WS

The Court instructs the Jjury that murder in the second degree is
the unlawful killing of a human being with malice and without pre-
meditation and deliberation, and if you believe from the evidence,

beyond a reasohable doubt, that the defendant unlawfully killed'Aaron
Francis Johnson, with malice but without pfemeditation‘ and d'eliberation,'
you ‘shall find hlm gulilty of murder in the second degree aﬂ&-fexmhasv
G SAW-N e
| puRdshmentTETT CONt MEMEnt oonbd

R
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Inafruation No. lOF

o :

The Court instrucﬁsvthe jury that murder in the first
degree ialthe Willful, deliberate, premeditated and malicioué
killing of a human being, and if yon'believe from the evidence,
beyond a reaSonablé doubt, that the defendant willfully, deliber-
ately, premedltatedly and maliciously killed Aaron Franc1s Johnson
then you shall flnd him guilty of murder 1n the flrst gree as “ZZ&
specified in Instruction A, paragraph lf

The Court instructs the jury that murder in the second
degree is thé unlawful~killing of a human being with malice and
without prémeditation and deliberation}'and if you believe from~
the evidence, beyond a reasonable doubt, that the defendant.
unlawfully'killed Aaron Francis Johnson, with malice but'withouf
premeditatign and deliberation;, you snall“f'nd'him guilty of’
murder:infthe second'degr elas"spécifiqd%in”lnsiructionﬁA,~-'

' paragraph 2. h |

The Court 1nstructs the jury that voluntary manslaughter
is the unlawful kllllng of another without mallce elther upon
sudden heat of passxon, upon reasonabla provocatlon,‘or'in mutual
combat, and if you believe from the eVidense, beyond a reasonable
doubt, that the deféndant unlawfully killea'Aaron Francis Johnson,
~ without malice in a sudden heat of passionL upon.reasbnable
provocation, or in mutual combat, you shall find him gnilty of

i

voluntary manslaught r, as specified in Imtruction A, paragraph 3.




'INSTRUCTiON NO. 10 . o | {ﬁﬁﬁﬂ“’

The Court instructs the Jury that murder in the first
degree is the willful, deliberate, premedltated and ma11c1ous
k1111ng of a human belng,.and if you believe from the eV1dence,
beyond a réaSonabla doubt, that the defendant willfully,
delibérately, prameditatedly and maliciousiy killed Aaron Francis
Johnson, then you shall find him guilty of murder in the first
degree and fix his punishment as specified in.Instruction A,
paragraph i. |

The Courtvinstructs the jury that murder in the second
degree is the unlawful killing of a human being with malice.and
without premeditation and doliberation, and if you believe.from
the evidence, beyond a reasonable doubt; that the defendant '
unlawfuiiy killed Aaron Francis Johnson, with malice but without
premedltatlon and dellberatlon you shall find him guilty of
murder in the second degree and fix his punlshment as specified
in Instruction A., paragraph 2.

The Court instructs the jury that voluntary maﬁslaughteri
is the uniawful killihg‘of another without malice, eithér upon
sudden heat of passion, upon reasonable provocation, or in mutual‘
combat, and if you believe from the evidence, beyond a reasonable
doubt, that the defendant unlawfully killed Aaron Francis Johnson,
w1thout mallce in a sudden heat of pa531on upon ‘reasonable
vprovocatlon or in mutual combat, you shall find h1m gu11ty of
voluntary manslaughter and fix his punishemtn as spec1f1ed in

'Instruotlon A,‘paragraph-B.




INSTRUCTION NO. 11
. .7?_

The Court an;;§:££$on the Jury that murder in the first
degree is the willful, deliberate, premeditated and malicious
killing of a human being, and if you believe from the evidence,
beyond a reasonable doubt, that the defendant willfully, délié;rateiy,
premeditatedly and maliciously killed Henry Francis Greene, theq you
shall find him guilty of murder in the first degréé, Inséruct?%é A)’
,pﬁﬁégzagbsiiiﬂ |

‘The Court instructs the jury that murder in the second
degree is the unlawful killing of a human being with malice and-
without premeditation and deliberation, and if you believe from
the evidence, beyond a reasonable doubt, that the defendant un-
45\7 lawfully killed Henry Francis Greéne,'with malice but without
_;j/) premeditatidn and deljperatipn, you shall £fipd him guilty of

bl Yomsasssh Iosotn, Ol sy tledh me
murder in the second degree, Instruction A} paragueRiz=d
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, INSTRUCTION NO. (i
The Couft instructs the jury that murder in the first_degree is -the
willful, deliberate, premeditated and malicious killing of a human being,
,ahd if you beiieve from the eVidence, beyondba reasenable’doubt that
the defendant w1llfully,<b11berately, premedltatedly and mallclously

| Kllled Henry Francis Greene, then you shall ﬁ&nd him guilty of murd I]
in the first degree ard £ix ‘m s..punishment, 2k r‘nnf‘m:Eg;ﬁgz !g z@uﬁ: v

- k2 2 RO B SR < e

peaiten%&any—feruiifeuéewnioauan

‘The Court instructs the Jjury that murder in the second degree 1is the
ﬁ unlawful kllllng of a human being with malice and without premeditatlon

| and deliberation, and if you believe from the evidence, beyond a reason-
able doubt that the defendant uniawfully killed Henry Francis Greene,

WLuh mallce but without premedltation and dellberation, you shall find_,

hlm guilty of murder in the second degree and—@axsh&ewﬁﬁaa

cnnﬁmnement-&n-:ha.pen;tent&aﬁywne%—%ee
¥ours.

b Pa
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INSTRUCTION NO. _11

The Court ihstructs'the‘jury that murder in
the first degree is the willful, deliberate, premediated and
malicious killing of a human being, anq if you believe
from the evidence, beyond a reasonable doubt, that the
defendant willfuily, delﬂyerately,Apremeditatedly and

mallclously killed Henry Fran01s Greene, then you shall

find him guilty of murder in the flrst degree, and j:;ﬁ;h- éuﬁuiéL“J

“in Instructlon Al, paragraph 1.

The Courﬁ instructs the jury that murder “in tﬁe e
seeonq Qegree is the unlawful killing'of a human being
with malice and Qithout pfemeditation and deliberaﬁion,
and if you believe from the evidenee; Beyond a reasonable
doubt, that the’defendant unlawfﬁ%}yrk?lled Henry Fraacis
Greene, with malice but without premediéaﬁion and<deliberation,
you shall find him gullty of murder .in the second degree‘

Jor i oL L |
_and punach:h:m:hs=pno¥&dsd in Instructlon’A 1,paragraph 2.

The Court instructs the jury that in§oluntary'manslaughter
is the killing of one accidentally,:contrary to the intention
of the defendant, while in the prosecutien.of some unlawful,
but not felonious,‘act, and if you believe from the evidence,
.beyond abreasonable doubt, that the defendant “accidentally

contrary to the inteation of the defendant, while in the..

presecutionof some unlawful, but not Felonious act
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gullty of 1nvoluntary manslaughter 4nds -

-ﬁWé 1n'Inst_r_uction Al paragraph 3.

did k111 Henry Francis Greene, . E you shall find h1m ‘
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INSTRUCTION NO. _ 11 "
I

‘The Courﬁ instructs the jury that murder in the first
degree is the willful, deliberate, premediated and malicious
killing of a hﬁman being, aﬁd if you believe from the evidence,
beyond a reasonable doﬁbt, that the defendant wiilfully, deliber-
ately, premeditatedly and maliciously killed Henry Francis Greene,
then you shall find him guilty of ﬁurde: in the fifst degree and
fix his punishment as specified in Instruction A-1l, paragraph 1l.

The Court instructs the jury that murder in the second
degree is the unlawful killing of a human being with malice and
without premeditation and deliberation, and if you believe.from
the evidence; beyond a réasonable doubt, that the defendant unlaw-
fully killed Henry Francis Greene, with malicé but without
premeditation and deliberation, you shall find him guilty of
murder in the second degree and fix his punishment as specified
in Instrﬁction A-l1, paragraph 2. o

The Court instructs the jury that involuntary manslaugﬁtef
is the killing of one accidénﬁally, cohtrary to thé intention of

p—

the defendant,iyhile in he prosecution of some'unlawful, but.hot'
felonious, act,]and if you believe from the évidence, beyond a
reasonable'doubt, that the deféndant accidentally, contrary to the
intention 6f the defendant, while in the prosecutién of some unléwful,
but not felonious act:did kill Henry ‘Francis Greene, then you shall

find him guilty of involuntary manslaughter and fix hié‘punishment

as specified in Instruction A-1l, paragraph 3.
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' INSTRUCTION NO. e
The Court 1nstructs the Jury that the law of self defense is
" the law of nece331ty, and the nece331ty relied upon to Justlfy the

shooting must not have arisen out of the defendant's own‘mlsconduct.

152
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INSTRUCTION NO. 13
The Court 1nstrtcts the Juryﬂgagfishe you believe that
the defendant through fear belleved that it was necessary to
shoot as he dld in order to save his own llfe or avoid serious
bodily harm, unless you'furtherbbelleve from the evidence that
the deceased héd made some overt act indicative of imminent dan-

ger'tq'thé defendant, then the defendant cannot rely upon a plea

of self-defense.




INSTRUCTION NO. _ 13

The Court 1nstructs the Jury if you believe: that
the defendant through fear belleved that it was necessary
to shoot ae he d1d in order to save his own life or avoid
serious bedily harm, unless you further believe.fron the
evidence that the deeeaSed>had made some-errt act indicative
or imminent danger to the defendant then the defendant

cannot rely upon a plea of self-defense.

154




INSTRUCTION NO. A ‘J{Yﬂ

In this case,.you may find any‘one of the following
verdicts with.respeét to ihe death of Aaron Johnson:
| 1. That the defendént ié guilty of murder in the first
degree. Murder in the first degree is punishable by cénfinemént'
in the penitentiary for life or for any term not less than
twenty years. | | o

| 2. Thatvthe defendant is guilty of murder in the

second degree. Murder in the second degree is puniéhable by
confinement in the penitentiéry not less than five nor more than
twenty years. |

.3" That the defendant is gquilty of voluntéry_man-'_
slaughter. PVéluntary manslaughter is.punishable'by éonfinemeht
in the peﬁitentiary not less than one nor more than ten years,
or in your discretion, by a fine not excéedihg 31{000.00 or con-
finement in jail not exceeding one year, or both

4. That the defendant is not guilty.
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INSTRUCTION. NO. ﬁ’ N

In th_;bs‘ %, £ may, fl?d dy one th follow'ing_verdictéufbd

1. That the defendant 19 guilty of urder in the first degree. :
Murder in the first degree is punishable by confinement in the
bpenitentiary for»life or for any term not less than twenty yéaré.

2. Iha; the defendant is guilty of murder in the second degrée.b
Murder in ﬁhe'second‘degtee is pﬁnishable by confinement in the
penitentiary‘not less than five nor more than twenty years.

3. That the defendant is guilty of voluntary manslaughﬁer.
Voluntary manslaﬁghter is punishable by confinement in the peniteﬁtiafy‘
not iéss than one nor'ﬁdre than ten years,.or in your disgretiéﬂ,

:f:By a fine not exceeding $1,000.00 or confinement in jail Aot exceeding
éne year, or both.

4. That the defendant is ty of involuntary manslaughter.
g/,;,ly y /.sh

2
Wl {,(4

Involuntary manslaughter is punishable by confinﬁgsnt 1n‘;he ;#”¢”"
penltentlary nqt less than one nor more tﬁgn‘five years, ar’iﬁ

your disgfétlon, by a fine not exceeglng $1,000. 00,‘92/§2nf1nement
1ufgail not exceeding one year, or both. ‘ |

5. That the defendant is not guilty.

/%wb
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INSTRUCTION NO. A-1 o W

In.this case, you may find any one of the following
verdicts with respect to the death of Henry Francis,Greene:

1. That the defendant is guilty of murder in the first
degree. Murder in the first degree is punishable By confinement
in thevpenitentiary for life or for any term not less than twenty
years. | |

2. That the defendant is guilty of murder in the
second degree. Murder in the second degree is punishable by
confinement in tne penitentiary not iess than five not more than -
twenty years;

3. That the defendant is gnilty of involuntery'man-
slaughter. Involuntary manslaughter is punishable by confinement.
in the penitentiary not less than one nor more than five yeere, or
in your discretion, by e fine not exceeding $1,000.00, or con-

finement in jail not exceeding one year, or both.

4. That the defendant is not guilty.




INSTRUCTION NO. p %‘d\
Even though you may believé from the evidence beydnd a

- reasonable doubt that the defendant killed Aaron Johnson,

if you further believe from the evidence'that the killing was not
from malice, but was done in the heat of passidn, upon reasonable

provbcation, thenvyou shall not find the defendant guilty of

any higher-offense than voluntary manslaughter.




INSTRUCTION NO. C_

The jury are the sole judges of the credibility of the

&itnesses; and in défermining the weight given tobthe testimony

of the witnesses the jury may'considér the appeafancé and demeanor
of the witness on the witness stand; their ménner of teétifying;
their apparent intelligence or lack of it;‘their interest or lack
of it in the dutcoﬁe of the case; their temper, feeling or bias,

if any has been shown, their opportunity for knowing the truth énd'
having observed the things concerning which they testify; and from
these and all other surrouhding circumstaAces at the trial, the
jury are to deﬁermine which wifﬁeéses are more worthy of credit

and give credit accordingly.




INSTRUCTION NO. D )ﬂfry\/
If you believe from the evidence that any witnessbhas knowingly
. testified_falseiy‘as to any material fact in'this.case,; you have
a right to discredit all of the testimony of such witness or to

give to such testimony such weight and credit as in your opinion it

is‘entitled;r




INSTRUCTION NO. éz/

‘The burden is upon the Commonwealth to'orove by the evidence
beyond a reaéonabie doubt every material and necessary element of the
offense Chéfged against the defendant. It is not sufficient that
the jury may bélieve his guilt probable; of moro probable tnan his
innocence. Suspicion or probability of guiit, hbwévér strong, will
not authorize a.conviction, but the evidence must prove his guilt
beyond a reasonable doubt. The jury shall not speculate or go
outside of the evidence to consider what they think might have
taken place, but'you are to confine your consideration to the
evidence introduced by the Commonwealth and the defense, and
unless you believe, upon a consideration of all the evidence before
you, that guilt of the defendant has been proved beyond a feasonable
&OUbt as to every material and necessary element of the offense

charged against him, then you shall find the defendant not guilty.




A - INSTRUCTION No. _ [~
|

. The findiﬂg of the indictment by the Grand Jury against the

defendant in this case is no evidence against him and must not be
. i .

per%ittéd to influence the jury in any manner in arriving at a

- verdict.




INSTRUCTION NO.' @ : _%YYV

The mere fact that a person who was present at the scene

where a crime was committed thereafter leaves the scene, creates no

Presumption that such person is guilty of having éomhitted the crime.




INSTRUCTION NO. /'lZ

If you believe from' the evidence thatvthe defendant at the titﬁe
of the shooti:r zs w1thout fault on his part and was be1ng attacked
by W and further that he reasonably feared death or :
serious bodlly harm to _hlmself at the hands of the deceased, then
he had_t:he right to stapd his ground and, if 'necess‘ary‘, kill hie
assailant. And if you further l;elieve this to be the situation in

the instant case, you shall find the defendant not guilty;? t&,




INSTRUCTION NO. __ H | %)’Y\—

If you believe from the evidence that the defendant
at the time of the shooﬁing was without fault on his part
and was being attacked by Aaron Francis Johnson and further
that he'reasonably feared death or serious bodily harm to
himself at the:hands of the deceased, then he had the right
to stand his ground and, if necessary, kill his aséailant.-
And‘if you further believe this to be the situation in the
instant case, you shall find thé defendaﬂt_not guilty of

the killing of Aaron Francis Johnson.
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InsTRUCTION No.___ %vi

In passing upon the danger, if any, to'whibh_ the defendant was

exposed, you.will consider the circumstances as they'feasonabiy
appeared to tﬁe dgfendant?vand draw such conclusioﬁs from theée '
ciréuﬁstances as he, thé defendant, could reééénably'have drawn,
situated as_he was at the time; and the Court instructs you that the
defendant 1is enﬁitled to‘be tried and judged by facts and circumstances
as they téasdnably_appeared to him and not by ény intent  that may or

may not have existed in the mind of the deceased.
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INSTRUCTION NO., ~)

then such person has a right to amm himself for his own necessary

self—protection, and in such case, no inference of malice can be

drawn from tﬁeifact that he prepared for it.




INSTRUCTION NO. f:;

If you believe ftom'tﬁe.gvidence that the defendant, although
in some fault in the first instancéiin provoking or bfinging on the’
'}diffichlty; was attacked by the deceaséd, and- that he; the
defendant, retreated as far as possible and announced his desire
- for peace, then if you.further believe from theAevidence that he
killéd the deceased while acting upon a reasonable apparent necéssity
to preserve his own life or save himself from great bodily harm,

you shall find the defendant not guilty.

-
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INSTRUCTION NO. L ‘Q{W
The defendant in this case pleads self defense in the
shooting of the deceased, Aaron Johnson, and you have the
right in determining his guilt or innocence, to consider any

reputation of the deceased for being a person of violent or

turbulent disposition.
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. INSTRUCTION NO. IM ' .
O‘Qo ﬁ)-@v&c&. Codatn) Qg Che mcﬁccw
he Commonwealth must prove from the evidence beyond a

reasonable doubt every material fact and if the jury have a reasonable
doubt as to the grade of the offense, then they must resolve.
the doubt in favor of the defendant and find him guilty of the
lower grade; to illustrate, if you have a reasonable doubt as to
whether he is guilty of murder in the first degree or second degree,
you should find him guilty of second degree; if you have reasonable
doubt as to whether he is guilty of murder in the second degree or
manslaughter, you should find him guilty of manslaughter; if you
have a reasonable doubt as to whether he be guilty at all, you must

resolve that doubt in favor of the defendant and acquit him.
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INSTRUCTION NO. M \gﬁ'yy\,

As to each Count of the indictment, the

commonwealth must prove frdm the evidence beyond a
reasonable»doubt every material fact and if the
jury'havé a heasonable'dbubt as to the'grade of the
offense; theﬁ they must reéolve the doubt in favor
of the defendant and find him guilty éf the lower
grade; to.iilustraﬁe, if you have a reasonable doubt
as to whether he is guilty of murder in the first
degree or second degree, you should find him guilty
of second degree; if you have reasonable doubt as to
"whether hé_is guilty of murder in the second degree
or manélaughter, you should find him guilty of marn-
slaughter; if you have a reasonable doubt as to wlether
he be guilty gt éll, you must resolve that doubt in

favor of the defendant and acquit him.
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INSTRUCTION NO.

In order to convict the defendant of murder in the first degree '

the_burden is.upon ghe Commonwealth to pfové ﬁeyond ; reasoﬁaﬁle
doubt that the killing was wilful;.deliberate and‘prgmeditéted with
malice; and unless the Commonwealth has prdven thése'eleménts-beyond
a reasonable doubt, then the defendant cannot be guilty ofvmurder‘in

the first degree.
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INSTRUCTION NO. _- C>

While 1t is not necessary for the Commonwealth to prove a
motive for the killing, nevertheless the presence or absence of
a motive is a QueSCion for consideration by you as bearing on the

guilt or innocence of the defendant.




INSTRUCTION NO. ??

In order for'thekllllng to amount to murder in the second
degree, although it is not necessary for the Commonwealth to
prove wilfulness, dellberation and premedltation, it is 1ncumbent
upon the Commdnwealth to prove that the defendant acted with
malice, and unless you believe from the evidence beyond a
reasonable doubt that he did act with malice, you cannot find

the defendant guilty of second degree murder.
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INSTRUCTION NO. CQ

Voluntary manslaughter is the unlawful killing of another
without malice, upon sudden heat of passion, upon. reasonable

provocation, or in mutual combat.
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INSTRUCTION NO. ﬁz/

In'brder_fqr the'killing t§ amougt;a!‘vdlun;ary @anslaughtei,
such killingbmuét-have reéulted ftpﬁ‘an intentiohal act, withbuﬁ
maiice, either.upoﬁ'suddén.heat of paséion, upon reasdnable provocation,
or in mu:uai combat, and if the Commonwealth:has not proved such
beyond a reasonable doubt, then the defendant cannot Be guilty of

that crime,
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INSTRUCTION NO. R é{w
In order for.the killing.to amount to voluntary
manslaughter, such killing must have resulted ffom an
intentional act, without malice, either upon sudden heat of
passion, upon reasonable provocation, or in mutual combat,
and if the Cbmmonwealth has not proved such beyond a

reasonable doubt, then the defendant cannot be guilty of

that crime.
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~ INSTRUCTION NO. _ S o |

Involﬁntafy. manslaughter is the killing of one accidentally,
contrary to the intention of the defendant, while in the prosecution

of some unlawful, but not felonioﬁs, act) Qumidmebivemandew ul
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INSTRUCTION NO. l

The gist of the crime of involuntary,manslaughter is criminal

negligence; it must.be shown that the ﬁegligence of the defendant was
gross or culpable negligence; culpable or gross négligence is

that which 1ndicates a callous disregard of human life and of the
probable consequences of hls act; criminal liability cannot be.
predicated upon every act carelessly performed merely beqausa such
carelessness results in the death of another, but in order for |
criminél liability to result froﬁ negligence, it must necessarily

be reckless or wanton and of such a character as to shpw disregard
of the safety of others under circumstances iikely to cause injury _
or death; and unless you believe from the evidence beyond a reason;blé
doubt that the defepdént_was guilty of negligence so culpable ér
gross as to indicate a céllous disregard of/humand life and of

the probable consequences of his act, you cannot find hingu;lty

of involuntary manslaughter.




INSTRUCTION NO. U %}Mw

Where, as in the case at bar, the defense is that

the kiiiing'of.Francis Greene was an accident, the defendant
'is,not required to prove this fact, beyond a reasonable dowb t,
or by a preponderance of the evidence,: but the burden is upon
the Commonwealthvto prove beyond a reasonable doubt that éaid
killing was.not accidéntal; therefore, if, after'heafing ali

the evidence, you have a reasonable doubt whether said kiliing |
was‘ac¢idehtal, or that it was intentional, then you -should find

‘the defendant not guilty of killing Francis Greene.
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INSTRUCTION NO. L)

Where, as in ;:hg case at bar, the defense | is that the killing
of Francis Greeﬁe waé ah accident, ﬁhe defendget is not required to
pro?e this fact, beyond a reasonablé aoubt, or by.a preponderance
of the evidence, bu;,the burden is upon the Commonwealth to prove beyond
a reasonabie doubt that said killing was nof'accidentél; therefore,
if, after hearing all the evidence, you have a reasonable doubt whether
said killing was accidental, or that it was inten;ional, then you

should find the defendant not guilty.’
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2] .Ff.TT STREET

VIRGINTIA

IN. THE CIRCUIT COURT OF FAIRFAX COUNTY

COMMONYEALTH OF VIRGINTA

CRIMINAL XO. F-22363

V.

LEROY H. BAKER,

LN N N/ N N/ N N

Defendant

NOTICE OF APPEAL

The Defendant, Leroy H. Baker, by counsel, hereby gives:notice that he
appeals the Judgment of Conviétioﬁ‘in the above styled‘case on grounds éet out‘;'

below.

 ASSIGNMENTS OF ERROR

1. The trial court committed reversible error in granting Commonwealth's

Instructions 4, 5, 6, 7 and 9 in that such instructions violated the due pro-

cess of law concept announced in Mullaney v. Wilbur,v421‘U.S. 684;.

2. The trial court comﬁitted reversible error in granting Coﬁmonwealthf

Instruction 8 in that such instruction states that'the inténtionv(reférring to%

_premeditation) can exist at the time of the killing, &h;ch concept abpears.to
be in direct contradiction.to fhe word "premeditation."

3. Any errors.properly presérvedA&hich appeaf in the ;;anscript of_theg

trial.

STATEMENT OF INTENTION OF
FILING OF TRANSCRIPT -

The Defendant, Leroy H. Baker; by counsel states that a transcript of

the trial and other-incidents of trial will hereafter be filad.

‘Respectfully submitted,

LEROY H. BAKER . .
By : - 22%;;7 '

J. RONALL/LYNCH ]
182 _Cbupsel Yor .Defend.ant

L memweee b et e g s
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