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I.2•1.0Y H. BAIC!< 

Janu~ry 28, lJ76 

) 

} 

} 
\ 
) 

) 

'rhe Grand Jurors of the Commonweal th of Vir~1 inia, in ar.:1 for 

the body of the County· of Fairfax, and now attending tt1e s.:!ic1 

Court at its January Term, 1976 charges that: On er abo~~ t~a 

29th day of No'.r.:mber, 1975 in the County oJ: Fab:-fax, Leroy ti • 

.BakGr feloniously did. kill and murde.:- one Aaron Francis .Joi1nfL-:;:L. 

Va. Code §18.2-31 

COUNT I! 

The Grand ,J:.1rors of t!1e Cofrm1<Jnwealtn vf ·i1irqinia, .in a11:J -;::or 

the body of "the County of F~irfax, and no~ att2nding tho sai1 

Court at: its J:~nuary Term, 1976 charJ':!~:; that: Gn or about. t::0 

29th day of ~-;.:;·.'ember, 1975 in the Cou.:lty of Fairfax, Ler-oy H. 

Baker feloniously did kill and murder one Henry Francis Greene. 

Va. Code §19.2-31 

~itnassas subpoenaed, sworn and 
available to testify before the 
Go::c.ind Jury: 

;.:•· 0 H ;~ f1 ~~,·N 

Inv. T. R. ~'loodcell, Fairfax County Polic~ Dept. 

j} 
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.... :i VIRGINIA 

'· 
H IN THE CIRCUIT COURT OF FAIRFAX COUNTY 
i: 
!! 
ti COMMONWEALTH OF VIRGINIA ' ) 
,l 

Indictment - First Degree Murder 
and Involuntary Manslaughter : ,, ,., 

vs. ) 

., LEROY HUSTON BAKER ) #22363 

This .28th day of May, 19 7 6 , came the Conunonweal th, by !i 
1: 
•l !l her Attorney, and the Defendant, LEROY .JUSTON BAKER, who stands 
d 
;; convicted of a felony, to-wit: first degree murder and 

"! involuntary manslaughter, being confined in jail, was brought 

ii into Court and put to the Bar of the Court in the custody of 
1. ,. 
:: a Deputy Sheriff, also·. appeared J. Ronald Lynch, Counsel for 
i,! 

ii 

'.'. the Defendant. 

I 

q 
!: 

Thereupon, the Court Reporter was sworn. 

Whereupon, the Probation Of°ficer of this Court, to 

whom this case had been previously referred for investigation, 

appeared in open Court with a written report, copies of which 

had previously been furnished to Counsel for the Defendant, 
., 
:• Attorney for the Conunonwealth, and the Court. Counsel for 

the Defendant then advised the Court that he had discussed the 

report with the Defendant and the Defendant was fully advised 

of the contents thereof. 

Whereupon the Attorney for the Defendant made a motion 

that the Court reduce the sentences heretofore imposed by the 

jury on the 16th day of March, 1976, which motion the Court 

denied. 

2 
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Thereupon, it was demanded of him, LEROY HUSTON BAKER, 

if anything he knew or had to say why the Court should not 

proceed to pass sentence and judgment upon him, and.nothing 

being offered or alleged in delay of judgment, it is ADJUDGED 

and ORDERED the Defendant do serve thirty-five (35) years in 

the. Penitentiary House of this Commonwealth at hard labor for 

first degree murder, and three ( 3) years in the Perii tentiary 

House of this Commonwealth at hard labor for involuntary 

manslaughter, the said sentence is to run concurrent with the 

sentence imposed for first d~gree murder. 

It is further ORDERED that the Defendant be given 

credit for 182 days in jail. 

Thereupon, the Attorney for the Commonwealth made'a 

motion that the weapon in this case be forfeited to the 

Commonwealth, which motion the Court gra~ted. 

The Court certifies that the Defendant was present at 

all stages of this trial. 

The fee of the Court Reporter who recorded the 

evidence and incidents of trial in this case is hereby assessed 

as costs in this case as provided in Sec. 17-30.1 of the 1950 

Code of Virginia, as amended. 

The Defendant is hereby remanded to jail to await 

transportation to the Penitentiary. 

DOB : 3I1 O I 4 8 

3 



J::!O, STEVENS. 

CH, CAKE & 

:IAF!P, P. C. 

RTM PITT S~AE~-S-

OAIA, VIROIHf:A.. 
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n: THE cm.CUTT COURT OF FAIRFAX co:r;1·: 

11 Ii . cmr-1v)."1./EAL TH OF VIRGIN IA 
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v. Crim. ~~o. 22363 

LEROY H. BAKER 

Def endan~ 

ORDER STAYING JUDGMENT 

THIS CAUSE came to be heard this 17th day of June, 1976, upcrr the 

motion of the defendant, LEROY H. BAKER, by counsel,· for the entry of an 

Order staying the judgment and sentence of~this Cou;:-t entered on Nay 28, 

1976, for the purpose of allowing the Court to consider the motions filed 

by the defendant, by counsel, to set aside the verdict, judgment and sentea~e 

of this Court, and to grant a new trial; and 

UPON CONSIDERATION WHEREOF, the Court noting that the motion by the 

.defendant to stay the judgment of this Court entered on Nay 28, 1976, to 

~llow the Court to consider the ~otion to set aside the verdict has been 

filed within twenty-one (21) days of the date of this Court's judgrr.ent and 

sentence herein; that this Court has jurisdiction to stay its judg3ent 

herein; that the motion to stay should be granted; and upon argument of 

counsel, it is 

ORDERED that the judgment of this Court entered herein on Nay 28, 1976, 

and the sentence imposed thereby, be, and the same hereby is, stayed until 

' 
the further order of this Court to allow the Court to consider the motion by 

the.defendant to set aside the verdict, judgment and sentence of this Court, 

and to grant a new trial; and 

IT IS FURTHER ORDERED that this cause be, and the same hereby is, con-

tinued until the 9th day of July, 1976, at which time argu::nent upon the 
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OWARO. STEVENS. 

LYNCH, CAKE & 

HO\l'/ARO, P. C. 

:Za NORTH PITT STRa'~T 

- 2 -

filed by the defendant to set aside the verdict, 

ii •f lo 0 
p ,: 

this Court, 2.nd to grant a new trial will be heo.r<l. 

i! 
;; ,, THIS CAUSE rs CONTI~lJED. 
Ii 
" !! 

ii 
·I 

ENTERED this ___ day of Jm12, 1976. 

I 
ji 
11 
h 

'I 

I 
j 

II 
Ii 
I: 
Ii 
i! 
j; 

!i 
'~ 

d .. 
I! 
I! 
I 

,l liE ASK FOR THIS : 
ii 

n 
II 
II 
1: J. Ronald Lynch 
jCounsel for Defendant 

I 

SEEN: 

Commonwealth Attorney, Fairfax County 

Thomas J. Middleton 
Circuit Court Judge 

..-..t.,..:XANQAIA, VlrlQINiA ~ 
. I 

JlZ31.. , 

J 

• 

5 



NINETEENTH JUDICIAL CIRCUIT OF VIRGINIA 

FAIRFAX co·u NTY PRINCE WILLIAM COUNTY 

FAIRFAX CITY FALLS CHURCH CITY 

ARTHUq W. S!NCLAIR 
!3ARNARD F . .JENNINGS 

.JAM::'.:S KEITH 
INILUAM G. PLUMMER 

LEWIS D. MORRIS 
. PERCY THORNTON, .JR. 

BURCH MILLSAP 
.JAMES C. CACHERIS 

THOMAS .J. MIDDLETON 
RICHARD .J • .JAMBORSKY 

.JUDGES 

J. Ronald Lynch, Esq. 

July 1, 1976 

HOWARD, STEVENS, LYNCH, CAKE & 
HOWARD, P.C. 

128 North Pitt Street 
Alexandria, Virginia 22314 

Robert F. Horan, Jr., Esq. 
Co~rr:nonwealth Attorney for Fairfax County 
4000 Chain Bridge Road 
Fairfax, Virginia 22030 

Re: Commonwealth v. Baker 
Case No. 22363 

Gentlemen: 

FAIRFAX COUNT'r COURTHOUSE: 

4000 CHAIN f'.R:DGE ROAD 
FAIRFAX,VIROINIA 22030 

On June 25, 1976, the motion to set aside the 
verdict) judgment and .sentence was argued before the Court. 

It was contended by the defendant that instructions 
numbered 4, 5, 6, 7 and 9 violated the rule of law as announced 
in the case of Mullaney v. Wilbur, 421 U.S. 684. 

The Mullaney case, recent cases decided subsequent to 
the opinion rendered in the Mullaney .case and the law in· the 
State of Virginia has been reviewed by the Court. 

It is the opinion of the Court that the jury i~structioris 
do not violate the due process of law concept announced in 
Mullaney. At no time under the instructions granted was the 
ultimate burden of proof on any issue ever placed on the defendant. 

Very truly yours 

~~ 
Thomas J. M ·· 

TJM/nlo 6 



COMMONWEAL TH OF VIRGINIA 

DEPARTMENT OF HEALTH 

_, 
..... ''· 

OFF'!CE OF THE CHIEF MEDICAL EXAMINER 
NOnTHERN VIRGINIA DIVISION 

~ · ,·-· -~---· . 
C] . Re$ident 

@Non·residP.Ot THE FAIRFAX HOSPITAL 
P. 0. BOX 22!56 

FALLS CHURCH. VIRGINIA 22042 

Phone (703) 500-7910 
REPORT OF INVESTIGATfON BY MEDICAL EXAi'\iINER 

=""---..--=--F=RAN.:...:C'-"l""S,_ _ __.Goc.:•RE=· E~N:..:.;E=-------- AGE: __f.§_ SEX: _!L RACE:!~~..!.?.:..---
Middle n,.me Last nam'I 

ADDRESS 17 W. llelray Avenu"' M W S D 
Number ond Street / 

-~-----A-le_::c_a_n_d_r_i_a~, _V_n_. ____ SSN 225- 70-2 798 
City or County Zip Code 

EMPLOYE~ F.airfa."C County S.:mbtat.!on ._ 

TYPE OF DC:ATH: {Check one only) 
Sudden in apparent health 
Unauended by physician 
In prison, jail, or police custody 

0 
0 
0 

la~! Seen Aliv1t · Injury or Illness Death 

Suspicious 0 Violent or Unnatural %X 
Unusual 0 
Operating Room Death 0 Means: 

GUNSHOT WOUND 
Medical Examiner 

Notified View of Body Police Notified 

DATE 
If Motor V<!hicl& Ac::ident 
Check One Of Thoi Followi"ll 

·~-+-'.....__....,......__. ...... -+'....__...,,......__...._~~+-~~""'-"-_,_..__-+'.....__...,....._.__. ....... .....,"'-"_.........,.__....._,_-+':s....<._......_.__. ....... --toRIVER 0 
·-----...: 

TIME,..- 4:00 nm"-. 4:00 am 4:05 run 4:30 run 4:50 :.m1 4:07 .:un 
PASSENGER 0 
PEDESTRIAN 0 

··-......-~ 
NOTIFICATION BY:-------------------- OFFICIAL TITLE _____________ _ 

Address -
LOCATION CITY OR COUNTY TYPE OF PREMISES 

(E.G .. HIGHWAY, ETC.) 

lt4JIJAY OR ONSET OF .5UU Second Road 
I LLN~S:; Fairfax. Va. Fairfax County Home 
DEATH 

S.::im.., -- sft-A s"""' 
:Vl":W!NG OF BODY av 
M.:DICAL EXAMINcR SMle Same Same 

OESV<l?TIONOF BODY NOSE MOUTH EARS RIGOR LIVOR NON FATAL WOUNDS 
-·--~-··-·-

c10~1wtm \.1'ldothed 0 Panly Clothed 0 . Otood n 0 0 Jaw 0 Color Pur];!lis ~brasion oeurn 0 
Hair Color n& :ick Sesrd __ Muuact-e -- Froth 0 0 0 Neck 0 Anterior 0 Contusion ost~b 0 
f'upt~s: ll'I.e~ EyM: Color B:i:o:wn Other 0 0 0 Arms 0 Posterior IBl Gu~hot Qlncised 0 
Body HestCool i I\O Scars, Tattoos, etc,_ (Sand.dirt i---·<>. 

Legs 0 Lateral 0 LacerationO Fracture O v·~ // 
' ' water,eJe:' '· 0 Complete Regional DISTRIBUTION: 

WEIGllT • TO"i'bsl LEf\lGTH )Y". i ScalpQ F3Ce Ci 
' ··---· ·" ·····-- N~ci< 0Chest0 Bae~ 0 

Abdomen0ArmsOL~·7S 0 
FAT AL WOUNDS !GUNSHOT, STAB, ETC.I SIZE SHAPE LOCATION PLANE, LINE OR DIRECTION 

~F.F. A.Tl"T't'l'PSV l>R -.. 

PROBABLE CAUSE OF DEATH: MANNER OF DEATH: (Check one only) AUTOPSY: YP.S ~ NoO 

Accident 0 Suicide 0 Homicide XJ AUTHORIZED BY: ME 
P ENETRATIRG GUNSHOT WOUND TO 

HEAD 
Natural 0 Undetermined 0 Pending 0 Pathologist J.. c. BEYER, M1D1 

I r.,.rchy decla,e tho/ a/te' receivfr.x notice of the death described herein I tooJn:harge of the body and made inq11irir1 rexardini the ct11Jse and '""'"'iT 11/ dra1>r in 
11ecad11.rtu with Section 19.1-42, Code of Virgfnill a1 amended; and that the Informal/on rontaitted herein re1aroing mch drath l.r et:J1'1'ttl to the ht-st <1/m.1· k'1<ll4°lt-d,u 
tr.id b~iit!/. 

12/2/75 Fairfax County 
/JaU City or County of ApPointment 

FO~ V.S. CODING 

A CoPt_ TESTm:1 
~ru (\ .. : ... ... , 

· · I _; J ·~-· .l.. 

.C·Ml! I ..................... . 
!".~,~ 1!1 .................... .. 

'l J· 

I .. ---·:;:--t--···CJ··t1·-~~tii~di~-~i-E;;;1~~;-Ass1s Len •1 · 

·ctr. 11 ..................... . 
, .... ~ .... r ...... ,:,t•'n ,,, .. ,_ ... ~t '''l 



__ , 
..•. ' 

. • f •ii 1 i,1· ... , 
, .. I 

MEOICAL ATTENTION AND HOSPITAL OR INSTITUTIONAL CARE: 

NAME OF PHYSICIAN OH l!llSTITUTION 

CIRCUMSTANCES OF DEATH:. 

NAME 

~OUNO DEAD av .._.-------+-4" l'!p_··- .. : 'D..,,1" --

WITNESSES TO 

INJURY OR ILL­

NESS ANO DEATH 

C' -- -

ADDRESS 

Official Title 
Of' Relationship 

to Decadent 

NARRATIVE SUMMARY OF CIRCUMSTANCES SURROUNDING DEATH: 

' 
.. '... ,. . ' ' 

DIAGNOSIS 

.ADDRESS 

Fairfax- Va-

Decedent was shot by assailant along with Another companion. H~ 
was dead at the scene •. He was transferred to Fairfax Hospital fgr autopsy. 

8 

D~TE 



. ~ 

. . . .• ... COMMONWF.AL:rH Ol"' VIRGIN!~ 

DE:f'AiHMt'::NT Oll' H>;:A1..T;; 

OF~JCE: OF THi,:: CHIEF MEDICAL EXAMlNSR 
NORTH:C:RN Vh~Glt'ilA 011/!SION 

THE FAll'lf'AX HOSiP'IT • .\l. 
P. 0. DOX .2.2156 

l"ALl.S CHURCH. VIRGINIA 22042 

REPORT OJ! AUTOPSY 

. .. · .. 

1iw1op•y tto. ti V-/f'):)-7!,_,,, 
Ooh 11/ 2C~"i_7-'5.__ __ 
Ti•H 12~5() r>.r:1. 

DECEOF.MT--~H~E~N~1~X.._ __ ~__,......,~~-~-~F~R~A~N~C~I~.S,__ _______ ~~-----~G~-R~E~·P.~<\~IE~·------~ 
flr,t Middlw Loat 

A1.1top1y Authorlz'911 bya Dr. Claude E. Coo er - Fair ax Count 

. Dody l:l111ntlfled by1 Fairfax County .Police Dept. 
tag, 11/29/75 James C. Beyer, M.D. 

R!!Jor: complete low n•ck arms l11ga -------
1 • · · Ll':'Qfl color R0 ddish-purple distribUtioni Posterior 

Ag• 31 Roo Black S.x Male L•ngth 69 11 
Weight Est. 200 Eyes Brown Pupi.l.111 R ERE l REE 

Hoir. Black Mustoch• Yes B•ord Xes Circumcised No Body H•ot None 
Clothing, Personal EH•cts; Ext•rnol wounds, acors, tan-•, other id•ntifylng feotvrH: 

See attached sheet. 

PATHOLOGICAL DIAGNOSES: 
CARDIOVASCULAR SYSTEM: Heart, no evidence of hypertrophy, valvular orcongenital abnormalities. 

Coronary arteries, normal origin and distribution; no significant 
sclerosis. Myocardium, no evidence of trauma or fibrosis. Aorta,minimal 

· · arteriosclerosis. 
P.:ESPI?,A:ORY SYSTEM: Larynx, trachea and bronchi, no evidence of trauma. or obstruction. 

Lungs, pulmonary congestion. 

LIV2R: Hepatomegaly, 2015 gms.; marked congestion; fatty metamorphosis. 
S.i'I.;;;:;~N: No evidence of trauma. 
P/\NG?,EAS, ADRENAL AND THYROID GLANDS: No significant alteration. 
CAST~C1 -:!:NTESTINAL TRACT: No evidence of trauma, hemorrhage or ulceration. 
GSNT.T0'-:.7~H!J1RY TRACT:. Kidneys, no evidence of trauma or inflammation. 
HEAD: F~:-i.etrating gunshot wound: Entrance left frontal region with wound track e.."<tending 

bac':<-;;ard, downward and to the right with perforation of both cerebral hemispheres and 
bu.llet embedded in bone of right occipital region. 

Probabi• 

couH of dHtht PENETRATING GUNSHOT WOUND OF THE HEAD Proylslonol R•port ___ ,.__ __ 
Fino! Report _ __,,.._/ ___ _ 

~ ''v )·· A ·· O'\. · . · 
,J-l'h<t ,~qd•'11l1tt•d '1''*1" or• true end correct lo the beat of my lcnowladgo and boll•ft 

"17 · I 't i\;'~·n \:::'. \ · 
·°'<./ • \~\ . . .· 

·~. 3 il[c; 19- .:::' \ Fairfax Hospital 
·\· -1 '""• · • Dttte Sl91,1.,jJr;:::, Ploc• of Autopty 

~..:;1 . c . / . n . ,_,,,, (\) 
. ~I C/•/•• . . r ·-• . . : .. ,. tr.:·1r,~L 

.· EXA.'>//;iffl .. .._ 
. "i:.'A._ A~ 

-......:..; /: ;'1 .-~~:.\ ) 
. . ~: .. ~L.:.---

l COPY 



. . ... 1 .. 

SE"W 1JS CAVITIES: 

PLEURA: 
1 Intact, smooth and ~listening. 

?ERtTON=UM: . Intact, smooti1 ;ind glisten:lng. 
1-'i:RICARDIUM: · . Intact, smooth an<l gllstening. 

HEARr: ·. 385 gms. No valvular or congenital abnormalities. C:oro~ury artt!r..le:R, ;~ry:·;r.al 
origin and distribution; no significant sclerosis. Right ventr ~cle J r:7'1. ; 

left 15 mm. No evidence of trauma, fibrosis or iaf la•r1nation.· 

AORTA:; No evidence of trau:na. 

--......... ~ 

LUNGS:• Right lung 575 gms. Left lung 460 gms. Laryn..-<, trachea .:md bronchi, intact and 
' free of trauma or obstruction. Lungs exhibit pulmonary congestion with no 

evidence of trauma or pulmonary artery emboli. 

LIVER: 
2015 gms. Capsular surface intact and smooth and the free edges are rounded. 
On section the parenchyma exhibits marked congestion but no ·fibrosis or 
nodularity. 

G.\L'-BLADDER: No significant alteration. 

SPLEEN: . 

PANCREAS: 

AD?.E:NAL GLANDS:· 
C. I. T~ACT: 

BLADDER: 

IHTER~;.\I_ :.~~NIT ALIA: 

NECK ORGA 

I 
I 

I SKULL: 

/ 

VERTEBRAE: 

RISS: 

P El VIS: 

EXTREMITIES: 

150 gms. Capsule intact, 
No significant alteration. 
No significant alteration. 
Stomach contains partially digested food material. No evidence of trauma, 
hemorrhage or ulceration. 

170 gms. each. Capsules strip with ease to reveal an intact, congested and 
smooth surfii"C'e-;··1fo . ..J:~rauma or inflammation. 

,,r' 
./. 

/I 
. / 
yhtact. 

/No significant alteration. 

No evidence of trauma. 

1450 e;ms. Penetrating gunshot wound: Entrance left frcntal region; wound 3/8" 
with irregular edges and surrounding powder debris. Wound track continues 
backward, downward and to the right with perforation of temporal lobe of left 
c~rebral hemisphere, brain stem and right cerebellar hemisphere; considerable 
tissue destruction along wound track. Deformed bullet embedded in: bone of 
right occipital region. Bullet base deformed;. mark placed on nose. 

No evidence of trauma. 

No evidence of trauma. 

No evidence of trauma. 

OrHz:1 l,.,:mM-ro11v f'RiJcF.oO~Es: Tox1coLOcv ~ BACTERIOLOGY O DENTAi. CH AMT O X-:tAY O FrnGF.R·PRJNT~ Ll P1mTr{;~.~1·11v 0 

lJ!SP()SiTION OF EVIDENCE 

AOOlllll cmc1.u. r1n1 j -----
Heart blood. 1------------j·----------

---··--·--···----------~,-.-------·----- ·····--- --------------1-._-_-_-___ -... ·.-.-.. -. -- ------.--,......---·-· 
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COMi\'101\WEALTH Oi' VH{GlNIA 
DIVISION OF CONSOLIDATED LA BOHATOHY SEBV If.ES 

Ai\';, "r1'[:1!il"4.a...,,.. Pw. o. 
n1 .. wcTo.., 

TO: Dr. James C. Beyer 
Medical Examiner· 
3300 Gallows Road 

Bureau of Foren,;;ic Science 

LABORATORY REPORT 

December 5 , 197 5 

Falls Church , Va. 22046 

Your Case • 

Victim(s): GREENE, Henry F. 

S11spP.ct( s): 

E·1id:mce Suhmitted By: Dr. Beyer, Dr. Cooper .. 

C;.1.111P;.."'.'1 E. O'Rc""• t'M, tJ. 
07':,,.UTV CtstP.CTO" 

' Tat.. No. 10•-no-2-ut 

cc: Dr. Cooper 

Re: Homicide 

FS Lab • 7 5-N-441 

Examiner: T. J. Siek, Ph.D. 

Laboratory :Northern 
2714 Dorr Ave. 
Box 486 
Merrifield, Va. 

Date Received: 11/29/7 5 

One vial of blood, vial of urine for alcohol, vial of blood for typing • 

.llliSULTS OF EXAMINATION: 
~·-~ 

BLOOD:( 0.18% ethano~weight/volume; blood group is 0, Rh positive and antigen 
'-«.'L!~L_E~ye. 

,., ... --·------:·-:~----.--------~-·-----......, 

URINE: /0.24% ethanol weight/volume._,) "-------- ·-----

Jt...C.9PY %.D~'i'J<1 ·1 12 E c 19 19 7.§. ..... 
~ -~ . .· _ _,,£, .. -d: I nl. .- /, 

A~s~tc,;~~~~; ~;:~r·~ 
IN FUTURE CORRESPONDENCE REFERENCE THIS MATTE' A l'U::M;I:' REFER TO THE FS LAf:I # A!~OVE 

1 l Pft11e--OI __ 

:11 
•'': ·: t'•• r .. •j' ••I 
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' .... ·. ··--·-···-----· .... ,., ... _____ R' ~ .. ~ •••• \, _ _,,_ . ---~ .. ~--· -

I 

··:-(\fu~ ·-,-:.. \ ,>· /'A COMMONW£ALTH OF VIRGINIA . 
/~/ ;;'>- ~"' -:--~~ • ~·· .. • t...... '-.../ ~ ~ .,,... \ . 

DEPARTMENT OF' HEALTH _/ \';\\(\\\ s \~ 
1'-.1 ,, . ~c\~1 \;,.i OFFICE OF THE CHIEF MEDICAL EXAMINER @::iesidant 
--. ~ '\) ~ r-,\\\V. f! NOHTHERN VIRGINIA DIVISION 

-, I 11 THE FAIRFAX HOSPl"(AL 0 Non·ri!'Sident -· . ... :· \\; ~-~' \\\.~' .~ "·,;\·~~s';l\f,'>.\. ._ . P. 0. BOX 2.Z!56 

). ~i\\'i.~ i.'}.\-t.ti J..:.. FALLS CHUAC.H, VIRGINIA 22042 

~:~ REPORT OF 
Phone go3~ 5&0-7910 

t.._'rf; \~ INVESTI AT ON BY MEDICAL EXAMINER 

DECEO;:NT AABQN FRAi.'1CIS JOHNSON AGE: 35 SEX:_!!__ RACE: N~~ro 
First name Middle n.im11 Last name 

\OD RESS 1192~ Hashinatan St. M w s D OCCUPATION: Laborer 
Numbet and Street =- . --· --=--::--· .. - ... ·--.. _ .. ~ -. 

Fairfax. Va. 22030 SSN 224-54-4357 EMPLOYE8 Fairfax County S.ani ta.tion ~ ..... , 
; 

City or County Zip Code --. -· 
, 

... .. -
YPE OF DEATH: (Check one only) 

Sudden in apparent health 0 Suspicious 0 Violent or Unnatural Xii 
Unattended by physician 0 Unusual 0 Means: 
In prison, jail, or police custody 0 Operating Room Death 0 t:?T JIJ .<:Hl'"l'I' lJt1T 111m 

Last Seen Alive Injury or Illness Death 
Medical Exam•ner 

VieWol Body Police Notified Notified 
If Motor Vehicle Accident 

DATE 
29 Nov 75 29 Nov 75 29 Nov 75 29 Nov 75 29 Nov 75 29 Nrav 75 

Check One Of The Following 

DRIVER 0 
TIME 4:00 4:00 4:05 4:30 4:50 4:07 PASSENGER .0 am am am WI\ am am PEDESTRIAN 0 

JOTIFICATION BY: OFFICIAL TITLE 

Address . 
LOCATION CITY OR COUNTY TYPE OF Pf!EMISES 

IE.G .. HIGHWAY, ETC.I ·-· 
\i;U;:tV OR ONSET OF 5220 Second Road 
l.LtH:3S Fo.irf ax~ Va. Fairfa."< Co•.mtv Home 
>E~HI 

~--· 
.i;: 4" ..... S.llffie ~~e 

~·1b%\JG OF BODY BV 
w~F. Clt:AL 2 Y. t\MiNEA Same s~me Srune 

N.:.:cc:nn10N OF soov NOSE MOUTH EARS RIGOR UVOR N0~4 FATAL W0UNUS 

lorhetiB Unciothed 0 Partly Clothed 0 . Blood ... " ... Jaw 0 eo10.P1u:12l1sh Abrasion 0Burn 0 
!J'' Co!orBlaclc BeMd __ Mustache -- Froth 0 0 0 Neck 0 Anterior 0 Contusion OStsb 0 
upil•: · R ll~ .l'.rll Eyes: Color Ih:own Other 

Arms 0 Po>tericr Kl G:.ornhot Qlnci=! 0 
iody H~tCool on~. !Sand.dirt 0 0 0 0 0 LacerationO Fracture O Scan, Tattoos, etc, - - ..... Legs LatP-ral .- --··-... ' -- - 0 watP.r,etc. ';complete Aegio.,al 91STRl91JTION: 

I 

";1E1Gl;(T 11.'.:> lbl! LENGTJ-i /'¥2" 1: Scali>O Fact? 0 
·~ 

..• -· Nect<0Chl!S:0 Back 0 
AbdomenO.-\rlT's Qle<;s 0 

fAT AL WOUNDS !GUNSHOT, STAB, ETC.) SIZE SHAPE LOCATION PLANE, LINE OR DIRECTI0:'-1 

~RR f.1 ·~ '1 PR :"ITOCQl 

PROBABLE CAUSE OF DEATH: MANNER OF DEATH: (Check one only) AUTOPSY: Yes IX] NoO 

Accident 0 Suicide 0 Homicide 00 AUTHORIZED BY: ME 
PENETRATING GUNSHOT WOUND TO LEFT Natural 0 Undetermined 0 Pending 0 Pathologist J. c. BEYERi H.D. 

ANTERIOR THORAX 

I hrrehy deda~t that oft tr receMnx notict of the death described herein l too:uharge of the.body and made inquiries rc;:arrJin11 the cauu and mannrr t>f drath ;,, 
tfCC-:J.mam:t 11;fth Stet/on 19.1·42, Codt of Virginia 121 ammded; and that tht information contained herein rrgardins such death is ronttl to the M-11 of m.1· lr.no,.·l!Yl,r 
-'Jrl ,'H!/if! {. 

12/2/75 Fairfax County . &- . ~,""?:.- ~~ ~t - City ex County of A ppolntmtnl 

19~" of Mrdic:JI 1-:xami1ttr [)off! 

FO~- •(.S. COOING :A co"PVJ.FsTE·1 DEC 19 ···· NV r..., 0 ,., <:~AS 1 ...................... --~ . '(•••::. c~r: 11·1 ... : .................. ·--- - ~ . ' '.'·' ~ t I , ... ················ .~..--___ --···· ~.:~ --····· .. : .... ·-··-···-···· 1-2 . ' I" , . .1''" 

I' • As~ist.ant c:-iief Me J • aminer 
. 

i. 



r -· ...... ·-······,-··- . 

•, I • 

!1.g,9t_t:AL AT"r'ENTION ANO HOSi>liAL OR INSTITUTIONAL CARE: 

. NAME OF PHYSICIAN OR iNSTlfUTION 
. ' 

CIRCUMSTANCES OF DEATH: 

AOOAESS 

NAME 
Official Title 

or A91Rtion1hip 
to Dsced~nt 

DIAGNOSIS DATE 

ADDRESS 

FOUND DEAD BY f ~~~~~~~-+~~Cc=U.!l~JtQJ.~i~c~a:.-____ ~~~~--+-~~~----1,~-F~a~i~r:....:...ax--!,~v_a~·~~~~~~~~~~---

LAST SEEN ALIVE BY F f V ~~~~~~~·-+~.Me:r.o)!...llallsJ:9 . ....._~B~ak==-er=---~~~-+~~~~~-+-__;;5~:3~0~5~S_e_c_o_n_d_R~d~·~•~a-1_r~ax-'~·,=---a-·~--~ 
WITNS:S:SES TO 

INJURY OA ILL­

NESS AND DEATH 

NARRATIVE SUMMARY OF CIRCUMSTANCES SURROUNDING DEATH: 

Deceden,t was shot by a&siililant along with anoth~r comp<inion. He was 
dead at the scene. He was transferred to Fairfax liospit.'21 f-;,r autopsy. 

13 



.· co;-,1MONWE:ALTH Or' VIRGINIA 

DC:?A~1·M~NT OP1' H:E:A.1.:iH 

OFFICE: OF THt:: CHIEF MEDICAL EXAMINER 
NORTHERN VIRGINIA DIVISION 

THIO: FAIRFAX nOiil"ITAl.. 
P. o. aox 2::1'6 

l"AL.LS CHURCH. VIRGINIA 2iit0-4~ 

REPORT OF AUTOPSY 

'•·. 

I ''I V"·r ,....,~ 
/\J.ilopay No. \ii - '~· (-- I.> 
CM• l.l/29/7 5 
111... 1: 55 p .m. 

02.:EOENT~-~~M~·\P~,Q~N-... __ _. _______ ~F~R~·A~ij~C~I~S'--------~---~~J~O~H~N~S~O~N~---~--
Flrat Mid.JI• Lost 

Body Identified by1 Fairfax County Police Dept. 
tag, 11/29/75 

P.,•ons Pr••ent ot Autopsy: 

James C. Beyer, M.D. 

Rigor: complet. jow neck _____ orm•-------l•g•-------
Livort color Pu 1 e red distribution: Posterior 
A9• 3 5 Roe• Black Sex Male Length 74 lf 2" Weight Est, 175 EyH Brown Puplls1 
Hair Black Mustoche Yes Beard Lower liteircumcised No Body H.at None 
Cio,hlng, Peraonal Eflech; External -unda, acora, tatt-•, other ld•ntlfylng featurHI 

See attached sheet. 

·PATHOLOGICAL DIAGNOSES: 

R BRF, 

\ . ' --

CARDIOVASCULAR SYSTEM: Heart, no evidence of hypePtrophy, valvular or congenital abnormalities. 
Coronary arteries, normal origin and distribution~ no significant 
sclerosis. Myocardium, no evidence of fibrosis or inflammation. 
Left atrium, perforating missile wound track with mutilation. 
Aorta, no evidence of trauma. 

RESPIRATORY SYSTEM: Larynx, trachea and bronchi, no evidence of trauma or obstruction. 
~~~ Hemothorax, right 1700 ml.; left 600 ml. Left lung, upper lobe, 

perforating missile wound track; right lung, lower lobe, perforating 
missile wound track. 

LTVl~R AN'n SPLEEN: No e11idence of trauma. 
PA!-iC<Z.::_~S, ADRENAL AND THYROID GLANDS: No significant alteration. 
CASI:i.O-T.~1TESTINAL TRACT: No evidence of trauma, hemorrhage or ulceration. 
GE:ii:TO-URTiiARY TRACT: Kidneys, no evidence of trauma or inflammation. 
SC.Al,? Ai.\u SKULL: No evidence of trauma. 
CE~3BR..t.L. MENINGES: No evidence of hemorrhage or inflannnation. 
C1RCLZ OF WILirs: No significant alteration. 
BRAIN: 'No evidence of trauma or hemorrhage. 
PE~iETRATING GUNSHOT WOUND: Entrance left anterior thorax with perforation of upper lobe of 

left lung, perforation of left atrium of heart and perforation of lower lobe of right 
lung. Bullet in subcutaneous position of right posterior thorax. 

Probabl" 
covH of d•oth1 PENETRATING GUNSHOT WOUND OF LEFT ANTERIOR THORAX Provlaional R•port __ .,.._ __ _ 

Flnol R•port __ ,_7_' __ _ 

t\.·~· ~.,-~, , ..... 

Fairfax Hospital 
Ploce of lwtop•y 

A COPY TES'f.m :1 .. D.E G 1 9 19? 5 -
. ...__,._E:=,r-~ 

·--- 0.--. 

~~~-~--' -·----· . -····--··---·-·--
.Assistant C.hief .Medical· Exatninar 

J_4 . 



.' i .. ..__.. 

.:' 

StHOU5 C.\VITIES: 

PLEURA: 

PERITONEUM: 

PERICARDIUM: 
HEART: 

AORTA: 

LUNGS: 

LIVER: 

GALLBLADDER: 

SPLEEN: 

PANCREAS: 
ADRENAL GLANDS: 

C~ I. TRACT: 

BLADDER: 

lt:-iTE'P.NAL GENITALIA: 

NEC:< C~GANS: 

BRAIN AND M2NINGES: 

ENETRATING GUNS HO. 
WOUND: 

VERTEBRAE: 

RIBS: 

PELVIS: 

EXTREMITIES: 

' ,.i 

GRoss o;scilli>TIO~ • j ---------·; .. 
Right hemothor:1x 1700 ral. ; left 600 ml. 
Intact, smooth and glistening. 
'P·~rforating missile wound track with blood. 
375 gms. No valvular or congenital abnorwalities. Coror.ary arteries, normal 
origin and distribution; no significant sclerosis. Right ventricl~ j mm.; 
left 15 tr.Ill. No evidence of fibrosis or inflammation. 

Minimal arteriosclerosis. 
Right lung 370 gms. Left lung 320 gms. Larynx, trachea and bronchi, intact and 
free of trauma or obstruction. See below. 

1640 gms. Capsular surface intact and smooth. On section there is no evidence 
of fibrosis or nodularity. 

No significant alteration. 

100 gms. Capsule intact. 
No significant alteration. 
No significant alteration. 
No evidence of trauma, hemorrhage or ulceration. 

150 gms. each. Capsules strip with ease to reveal an intact, pale, smooth 
surface. No trauma or inflananation. The pelvis of the left kidney is dilated. 

Intact; small amount of urine. 
No significant alteration. 

No evidence of trauma. 

1400 gms. Scalp and skull, intact and free of trauma. Cerebral meninges, intact 
and free of hemorrhage or inflammation. Cerebrospinal fluid clear. Circle of 
Willis, no significant alteration. Section of the brain fails to reveal any 
evidence of trauma or hemorrhage. 

'i--

Entra~ left anterior thorax; wound 1/4", oval with\no evidence of powder 
debr~lateral guttering. Wound track continues witlrfracture of left fourth 
rib anteriorly; perforation of upper lobe of left lung-left hemothor.ax 600 ml. 
Entrance into pericardial sac with perforation of left atrium and mutilation; 
w-ound track continues backward and to the right with superficial 
perforation of lower lobe of right lung-right hemothorax 1700 ml. Exit through 
right seventh interspace and eighth rib posteriorly with bull~L recovered in 
subcutaneous position of right posterior thorax near the apex of the posterior 
axillary line. Bullet marked inner wall of base. 

Ort1F.ll LABffilATORV PROCF.DURF.S: TOXICOLOGY 1{]: BACTERIOLOGY 0 iJ£NTAL CH AMT 0 X-RAY 0 FtNGF.il-l'IU NT~ 0 P110T0<;lt-'!'llY 0 

DlSPOSfTION OF EVIDENCE 

MM( 0, lllCIPllJIT 

. Heart blood and urine. 

1 
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COi\J:\lONWEALTH OF vnu;"I~>iiA 
DIVISION Of CONSOLIDATED L.\BOi{ATOitY SEHYiCES 

. W. Tu~OKMAH""'· P ... n. 
v .... ~"'o" 

TO: Dr. James C. Beyer 
Medical Examiner 
3300 Gallows Road 

Bureau nf Forensic Scit~ncc 

LABORATORY REPORT 

December 5, 1975 

,Falls Church, Va. 22046 

Your Case .- ---

Victim(s): JOHNSON, Aaron F. 

c"""L~!I r:. o·~t!"""'· PH. o. 
o"~uTv auuseTo" 

cc: Dr. Cooper 

Re: Homicide 

FS lab • 75..:.N-442 

Examiner: T. J. Siek, Ph.D. 

Laboratory: Northern 
2714 Dorr Ave. 

Suspect(;): Box 486 
Merrifield, Va. 

Date Received: 11/29/7 5 

E..-ic!'?~:ce Submitted By: Dr. Beyer, Dr. Cooper 

One vial of blood, vial of urine for alcohol, vial of blood for typing. 

RESULTS OF EXAMINATION: 
r--·-···------~ 

BLOOD: \.._ 0:_~%-~~.!_i~we=!:_~~~/volume; )blood group is O, Rh positive and antigen 
"1f l.8 positive. --:---:-

A COPY T'ESTZ: 
DEC 191975 -------·-···· 

IN FUTURE CORRESPONOE.NCE RF.FERENCE THIS MATTER PLEASE RF.FER TO THF. FS LAB ~ ABOVE 

l 1 Page-Of __ 
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DES:pss 

1 

2 

3 

4 

5 

6 

1 

V I R G I H I A: r 
J .Ff LEO 

Il-1 TIIr: CIRCUIT COURT OP FAIRFA~~ COU:!':'Y 

- - - - - - - - x 

COM!10Nt·1EZ\L'!'H OF VIR11INIA, 

Plair..~iff, 

-vs- . . . . 

~ 

AIC 151911 ~ c , 
ilAfvtt.) .... .~~E 

c:ledt ol the Carcui1 (,-.a& 
· .. i'mdax CoUDlll', Y• 

Criminal Dock~t no. 2:3~3 

7 LEROY II. BAKER, 

8 Defe!1dant. 
. . 
: 

9 - - - - - - - - - - - - - - - - x 

10 

11 

12 

Circuit Courtroom No. 4 
Fairfax County Courthouse 
Fairfax, Virginia 

Fridav, June 25, 1976 

13 The above-entitled matter came on for hearing 

14 before THE IIONORADLE THOMAS J. MIDDI .. ETON I Judgf! I in and for 

15 'the Circui~ Court of Fairfax Coun~v, Virginia, conun~ncing at 

16 10:00 o'clock a.m. 

17 APPEARANCES: 

18 On behalf of the Commonwealth: 

19 ROBP.RT T. HORAU, JR., Esquire 
Commonwealth Attorney 

20 
On behalf of the Defendant: 

21 
J. RONALD LYNCH, Esquire 

22 Hm1ard, Stevens, Lynch, Cake & Howard, P. C. 

23 

18 
WARD & PAUI .. 

I 
I 
! 

,, 



I 2 

! 

1 I 
P R 0 C ~ E D I N ~ S -----------

2 (Whereunon, the Court Rsoor":i::r was first dul~' 

3 sworn by "':he Clerk of the Court.) 

4 THE COURT:. Col'!IMonwealth versus Baker. 

5 Mr. Lynch, this is your motion. 

6 MR. LYNCH: Yes, Your Honor. 

7 THE COURT: Why don't you he seated, Mr. Bak~r. 

8 MR. LYNCH: Your Honor, the basis for setting 

9 aside the verdict and jud<Jroent conviction is on the th~ory 

10 of the denial of Mr. Baker's rights of due ~recess clause, 

11 United States Constitution. 

12 The case I think has much bearing on the question, 

13 the case of Melaney versus Wilbur decided June, 1975, by 

14 the Supreme Court of the United States. This Court may recall 

15 in that case there was an issue of whether or not it was a 

16 .violation of due process to put the burden on the Defenda~t 

17 to go forth with evidence to show passion and provocation to 

18 reduce the crime of murder to manslaughter. 

19 In Maine there are two basic categories of 

20 homicide: murder and nanslaughter. And the case went around 

21 the horn as far as how it got to the Supreme Court of the 

22 United Stat~s. It went to the -- up to the Supreme Court of 

23 Maine; back down to the federal District Court; back up to 

1.9 
... . ~ ........ .. 

. . .. ' _ ................ ( 
~ ,. '• .. i'. • -,. ~ 

WARD.& PAUL 
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11---~~~~~--------~~------------~~-J 
1 

the Circui";: court, fe.deral Circuit Court; and on up to ~he 

2 Suprems Court. 

3 That -- The Court had to deal with ~his instruc~ion 

4 that was given to the jury. It says the jury was fur~h~r 

5 instructsd however, that if the prosecution established that 

6 ~ornicide was htth intentional and unlawful, malice afore-

7 thought must be conclusively implied unless th~ Defe!ldant 

8 proved by fair prepond-erance of the evidence that he act£d 

9 in the heat of sudden -- heat of passion on sudden provoca~icn. 

10 Now, the Supreme Court, as I said, said this: 

11 The issue is whether the Haine rule requiring the Defendant 

12 to prove that he acted in the heat of passion on sudden 

13 provocation iri the course of due process, the conclusion 

14 was that by forcing the Defendant to do that, it was a 

15 violation of the due process clause as applied to this 

16 Df.lfendant and hsld the statutory constitution. 

17 How, as far as LeRoy Baker is concerned, Virginia 

18 has diff~r~nt d~gr~es of homicide, more de.gre~s than Maine 

19 has. We've got murder, first degree and second degree, 

20 voluntary manslaughter and involuntary manslaughter1 but to 

21 look at the instructions that I am concerned about --

22 TIIE COURT Th • • 4 h . ... ... • . . .: :..h . · · : is is ._ e ins ... ruc_ion given .... n -· e 

23 trial? 

20 
WARD & PAUL 
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1 11R. LY!1Cll: Y~s, sir. 

2 
THE COURT: All riqh~, sir. 

3 
MR. LY~lCH: There is really not nuch diff~renc::;, 

4 Your Honor. 

5 His Instruction\J·Jo •. 4: 

6 "'l'h!'! Court instructs the jury that 

? a mortal wound given with a d~adly ·we<: :)on in 

8 the previous ooss~ssion of th2 slayer: '.'1i thout 

9 any provocation or slight provocation., i:s prima 
f f 

10 / 

facie willful, deliberate and prerneditat~d 

11 . killing ~nd thro~'1s up2n -t;.he slayer the necessity 

of showincr extenuating circumstanc~s." 

13 This instruction doesn't even qive the degree 

14 of evidence that the Defendant has ~o come on with. He has 

15 got to, show the necessity of showing extenuating circumstances. 

16 Now, 5 clarifies 4: Five says: 

17 "The Court instructs the jury that 

18 the (_presumption r~ferred to in Instruction No. 4 

19 is not a conclusive\oresumPtion':but rnav be 

20 \._overcome)by proof of extenuating circumstartces 

21 suttlcient to create, a reasonable doubt in favor 

22 of the Defenc}ant." 

23 Now,'lYour Honor, if that doesn't say that the 

2I 
WARD & PAUL 
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. I . I 

1 Defendant must come: forward with proof -- He can call i~ 

2 burden of going forward or hur<l~n of persuasion, hut if tha": 

3 doesn't mean 'the D·efendant has got to -- If ":ha~ doesr.'-t t:=ll 

4 the jury the.Defendant has got to prove somc"thina, I don't 

5 know what is. 

6 Instruction no. G: 

7 "'l'he Court ins~ructs the jury ~hat 

8 if ~her.e is an absence of proof t·o the contrary --" 

9 Which parathentically is saying that if the 

10 Defendant doesn't come up with some type of proof --

11 "-- rnalic·e I!lay he implied from ths d~liberate 

12 use of a deadly weapon when used in a manner 

.13 calculated to take the life of another human 

14 being. 11
· 

15 How, aside from the due process question, there's 

16 also whether or not there is a·connectio:n b€~we~n the 

17 inf arence or implication here in the facts proven. Why 

. 18 should it he implied that it's malice if it's a deadly weapon? 

19 nut I don't think "that that argument .is. quite as on point 

20 with this instruction as l'lo. 9, which I'll get to in just a 

21 t:linute. 

22 Now, 7 says: 

23 "The .Court instructs ~he jury ":hat 

22 
WARD·& PAUL 
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1 
th~ malice ~cc~ssary to cons~i~ute a crirn~ of 

2 murder ma~, hE ~ither <3:Xpress or impli~d. 'l'he 

3 word "malic~" in th~ foregoing dcfinitio~ of 

4 murder is used in a t~chnical sens€ and 

5 includes net only ar.go,r, ha-t:r~d and re.v9ng~ 

6 but e.very unlawful and unjus":ifiable rno":ive. 

7 It is not confined to ill will to any o~~ or 

8 more particular persons, but is int~nded to 

9 denote an action flowing from a wicked and 

10 . corrupt noti V':?, none l·ri th an evil mind and 

11 purpose and wrongful i!'ltention, where the act 

12 had b~en attended with such circumstances as 

13 to carry in them the plain indication of a 

14 heart deliberately bent on mischief." 

15 now, here is the essence of it, Your Hon.or: 

16 "-- Th~refore, nalice is imolie<l by law. It is 

17 a lagal presumption of malice from any wrongful, 

18 deliberate and cruel act against another, however 

19 .sudden. " 

20 Now, what that is saying is that if the Commonweal ti 

21 shows a wrongful , deliberate and cruel act, then this implies 

22 by law that it is at least murder in the second degree 

23 because you have· to have malic~ to get up to murder in the 
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1 seco:ld cl~qr~~. It's not a -- I-4: 1 s not sc>.vi!lq it's a 

2 presurnptior.. of fact. It's a pr~sunotio!'! of law. I~'s ar.. 

implication of law. 

now, the real -- th~ real win~er is No. 9. 

Opening paragraph: 

6 "~-h~. c t . • ·~ ·h . ·h ~ " our ins_ruc_s _ e Jury ~ a_ 

7 every unlawful hornicid~ is pr~sumed to he Murd~r 

8 in ~he second degree.· In order to elevat:"= · ~n 

9 unlawful homicidg murder to first d~gree, 'th~·-..,,. 
.,, 

10 burden of proving the elements thereof is upon 

11 the Commor..wealth." 

12 Now~ what Mr. Horan did in this particular 

13 situation to circumvent Uelaney is he left out the next 

14 paragraph which shows the burden is on the nef endant to 

15 reduce i~ to manslaughter. 

16 Now, that in and of itself does not cure the 

17 error in this instruction because I believe the opening 

18 paragraph is a blatent violation of the due process law, in 

19 rny opinion, based on the theory of Melaney. 

20 "The Court instructs ~he jury that 

21 every unlawful homicide is presumed to he murder 

22 in the second degree." 

23 Now, that's thn one worst vet, .Your Honor. Where 

24 
WARD & PAUL 



8 

1 is thP. logic to tha~ if ~he r.onuno~wealth P-s'tahlishes a~ 

2 unlawful homici<le, right away it. becomes murder ir. ~he se.co~d 

3 degree. That means riqht away malic~ is ~s~ahlishP.d by th;: 

4 fac".: as showing an unlawful honicidP.. 

5 Under this thF-ory, Your Honor, if "the deceased 

6 WP.re kill~d by way of hF..ir.g hit with a car, -the person t.hc>.t 

7 is charg~d could he charged with murder: and one~ ~he 

8 CornP.tonwealth showed that the pedestrian was ru~ down with 

9 this car, we would start out with murder in the second degree. 

10 now, that's where I was talking about thP-re has got to be. 

11 sone logical cor.nection be~we~n th~ fact proven and th~ fac+:. 

12 inf erred. 

13 Now, the fact proven, under the theory of this 

14 instruction, is once the Commonweal th proves unlawful 

15 homicide, this infers, implies, establishes, presumes, that 

16 there is malice present, that it's murder in ~he second degree •. 

So, the nefendant started out Once Mr. Horan 

18 established the two deaths in this case, we started out with·· 

19 .murder in the second degree. 

20 

21 

22 

-23 

I 

Now, all I've got to say, Your Hor?.or, is if.this 

isn't -- if Melaney is not on point with those Virginia 

instructions, 'then I don't know what is. 'J.'he cases say on· 

-these instructions., an<l 'thP.y've been around for 200 years; 
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1 they have be.F.-r... The Maine statu-4:-.~ was arou~d for 100 yt:::ars, 

2 and we hav.e:>. got to change sometime and this Court has the 

3 power to do it, to set asir1e +:his judgm~n":., this co~viction. 

4 How, what Hr. Horan is (foinq to say, and I'm a 

5 little embarrassed here, is why didn't !ir. r ... ynch raise this 

6 at the time that the instructions wer~ introduced; and I 

7 probably contribute to Mr. Lynch's stupidity, Your Honor; i't 

8 just went by me. But I think the issue can be saved by way 

9 of Rule 3A-22. I refer to it 

10 MR. HORAN: Your Honor, to save e..ny argument or. 

.11 this case, in the Melaney case, the Counsel didn't raisa it 

12 at trial either. 

13 MR. r ... YUCH: That's right, Your Honor. 

14 Well, does that --

15 MR. HORAN: There is no constitution imp1ication 

16 THE COURT: Well, if his argument has merit, the 

17 fact that it wasn't objected to at trial is not going to 

18 affect any decision I will make. 

19 MR. LYNCH: Your Honor, that's ~he only thing I 

20 wanted to cover. 

21 THE COURT: All right. 

22 
MR. IIORAN: Your Honor please, there ara some 

23 significant distinctions b1?twe.~=m this case and Melanay. And 
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13 

14 
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16 

17 
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10 

number one, in rtelaney, of course, and 'th~ Supr~rnc Cour~ r..ct...,s 

a conclusiva presum!Jtion and you are d6alir.g with a sp~ci:ic 

ourden of proof that was placf',d upon the Def3ndant. Hs. hc:.r: 

the burden of not only going forwar<l with ~he E-vid~nc-=:, hs 

had the burden of persuading that jury by a fair prepo~dera~c~ 

of the evidence that i.a.: was rnanslaugh~er rather than nurdr:r. 

That's one thing. 

The second thing is that in the Melaney case, 

there was no saving instruction that ultimately told that 

jury that the ultimate burden of proof rested on the 

prosecution. That was a significant factor that was missing 

in Melaney, and the Court alludes to that fact in the course 

of analyzing the cas~. 

W~ started in this case with an inst.ruction that 

Counsel trips happily by, and that's Ins'truction "E", which 

said that the burden was on -th~ Cornmonw~-~!.~h to __ P?;Q:V~- beyond 

a reasonable douht every material and necessary el·e:Ment of 

the offenses herein. 'l'ha':. was a clear statement to the jury 

as to where the til tirnate burden of proof restEd in the cas~. 

In. both the second degree ·and the first degrEe 

rnurdor cl3finitions and instructions the jury was told that 

th~y must find beyond a reasonable doubt A, B and c in order 
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6 
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11 

to find .~.i ":hi::r T'lurd ':'r-one or r:mrdA:r-":.wo. ':'hat again was 

son9'thing tha": wa.s Missing ir.. the M<::lansy cas~. 

I would snggP.st 'to t.hs Court tha~ ":h~ ins":ruc-t:icr.s 

w~'rc dE.aling wi~h h!;re are ins.-.:rnc":ions -=hat fall within th;:: 

general category of those cases that the. S11pr<::!n~: Court alluc:.'.':s 

to in footnote 31. 

THE COURT: In Melaney? 

MR. IIORAH: In Melaney. 

9 In footnote 31, the Supreme Court said that 

10 generally in a criminal case the prosecution bears both 'tbs 

11 production burden and the persuasion burden. In some 

12 instances however, i~ is aided by a presun:otion -- · for -

13 example, United States versus Davis, where the presumption 

14 was one of sanity -- or a permissible inferenc~, such as. 

15 United States against r;ain~v, where there is an inference 

16 of knowledge from the presence of an illegal still on 

17 property. These procedural devices require in the case of a 

18 presump-tion, or permit in the case of an inference, the 

19 triP.r of fact to conclude the prosecution has met its burden 

20 of proof with respect to the presumed or inferr~d fact by· 

21 having satisfied totally established other facts. Thus, in 

22 effect, they require .&;he Defendant present som~ evidenc~ 

23 contesting.the otherwise presumed or inferred facts. In each 
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1 of these cas~s howevf'.'.'r' th~ ul tiITla~e. burcl'?n of persuasion by 

2 proof beyond a reasonable doubt remain on ~he prosecution. 

3 That's A:<actly the situation WP. have her~. The 

4 I Suprcrae Court in Mc.:laney doesn' 't outlaw all presumptions. 

5 I It doesn't outlaw all infcr~ncss. All the Su!Jrf.' . .l''l'.3 Court does 

6 in Helancy is say, you cannot say the DP.f endant __ rnust prov:= 

7 by a preponderance of ~videnc~ a csrtain fact to the iurv. 

8 ~hat's all it said. And footnote 31 makes it quite clear 

9 that they are not dealing with standard presumptions that 

10 we find in many criminal cases or ir?.f erences such as ths 

11 one found in instruction 6 where it merely says in the 

12 absence of proof to the contrary, malice may be implied. 

13 These are proceclural devices. In this. case, by 

14 this Court's instruction, the ultimate burden of proof on 

15 every material element in this case rested with the 

16 Commonwealth; .and that is a factor that is totally lacking 

17 in Melaney and that is the curative factor that we find here. 

18 As a matter of fact, this Court, in instruction 

19 "U", makes it quite clear that the Defendant doesn't have any 

20 burden of proof resting on him. 

21 If you recall in this case, we had a rath.er 

22 peculiar situation. tie had a double homicide;·the defe~se to 

23 one homicide is self-defense; the defense to the other 
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1 
h mi. ' d . ' ' ~ r. -4- T . ' ' ' . -4-} ' ""' ' +-. o, ci e is acciae ·-· wo crimes .11apper..ing wi ·- 1in .ainu-c:s 

2 
of one anoth~r. In instruction '.'TJ", ":he. Cour~ 4::old tht jury 

-that where the defense is accid~nt, -th~ Def endan": is not 

4 :required to prov~ 'this fact but the ·burd€n is upon th~ 

5 Commonwealth to prove that it was not accidsn~al; and that's 

6 exactly what ":he jury was ":.old. 

7 The jury, rather significantly in this case, aft~r 

8 reading the instructions, the sarn9 presumptions that applic::.d 

9 in both cases, the jury took the position that with regard 

10 to the one homicide there was no nalics, and with regard to 

11 the other homicide 'there was malice. And I subnit the jury 

12 was properly instructed, and the instruction in "E" made it 

13 perfectly clear to the jury that they had to find the 

14 Commonwealth carried the day on its ultirnat~ burden of proof 

15 of every material and necessary element. 

16 MR. LYUCH: Your Honor, just a short rebuttal. 

17 Mr. Horan bottoms his defense to these ins-tructions 

18 on footnote 31, which, as Mr. Horan pointed out, deals with 

19 the presur.tption of sa:='lity and deals with the inference that 

20 someone, if they're at the scene of a still, there is ar.. 

21 infer~nce that he knows it's there. 

22 now, I 'n aware of th~ fact that w,i; can have these 

23 infere!'lces. I'm aware of the fact that we ca~ have certain 
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16 

17 

18 

19 
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23 

14 

presunptions such as t.he presumrtion of sa!li"ty. nut what. ws 

are talking about here isn't dealing with a still. It's no~ 

dealing with sanity. It's going right to the h~art of t.hc 

criminal law of this state; right to the heart. of th'? 

Constitution, particularly th~ due process clause as applied 

to J .. en.oy Baker. 

We're not talking about any whiskey case. We're 

not talking about wh~thP.r or not LeRoy Baker is presumed to 

be sane. 

.These instructions say use of a deadly weapon -­

Instruction 4, use of --

" ••• a deadly weapon in the previous 

possession of the slayer without any provocation 

or .slight provocation is prima facie willful, 

deliberate and premeditated killing and throws 

upon the slayer the necessity of showing 

extenuating circumstances." 

Now; if that is not -- How Mr. Horc>.ri can compare 

that ·instruction with the eye of the concept of whether it 

was presumed to be an illegal still or not, or.LeRoy Baker 

is presumed to be sane, I don't know. 

And then 9 is I won't repeat Myself as far as 

going through 4, 5, 6 and 7, hut 9, Your Honor, starting out: 

3:[ 
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1 "The Cour.~ i~s.t:ructs -t:hG jury that 

2 every u~lawful honicide is presumed to h~ Murder 

3 ir.. the sP.cond degree.." 

4 Hernbar s of t.he .Tury, o:n.cP. Mr.. Horwn has 

5 ·es".:ahlished that there has he~n an unlawful horrdcide, you can 

6 take it from there and presume that there is malice anc ycu 

7 can presume that it's murder in "the second degree, and taking 

8 .out that third paragraph doesn't cure th~ P.rror. The 

9 instruction is erroneous under M!!laney and it's about We've 

10 got to change it. Whether this Cour~ will s 0 io:o fi": ~o do so, 

11 I don't know, but these instructions fly right in the face of 

12 Melaney and it's just a matter of semantics t-,.hat Mr. Hora·n 

13 says, no, these aren't· -- this isn't really the same as. 

14 Melaney because Melancy says in footnote 31 that inferences 

15 and some presumptions are okay. t·1~11, they may he but we're 

16 not talking a.bout presurnp~ions of sanity and inferences of· 

17 knowledge of a whiskey still. We' re talking about the due 

18 process clause and LeRoy Baker's rights under these 

19 instructions. 

20 The only thing I can say, Your Honor, is I'm just 

21 sorry I didn't hrinq them up before hut I think 'the error is 

22 right on the face of these instruc+:ions and t.hey've got to be 

23 changed. 
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THE COlJR~: .:\11 right. 

G~ntl0!'1<;n, I am goi!lCJ to tak? thi.s case under 

adviser.ient. I want to read both of those -- I want to rsa<l 

Helaney ancl I want to rearl 'those instructions in conjunction 

with that again. 

My inclination at ~:!"tis r.toment is not to grant 

-your r.iotion, to be quite candid with you, Mr. Lynch, but. I 

8 don't think I should he that presumptuous. I '~ill read then 

9 through and I will write and tell you exactly what I think 

10 .about then. 

11 MR. LYNCH: Thank you. Will that he in the fern 

12 of an order, Your Honor? 

13 THE COURT: I will write you a letter in which 

14 I' 11 tell you exactly what my thoughts are, a,nd then we' 11 

15 decide whether you want an order or not. 

16 MR.· LYNCH: Yes, sir.. Because it's close to time 

l? on . the appeal, is what I 'rn concerned about. 

18 THE COURT: What is the appeal time en your 

19 appeal? 

20 rm. r.YNCI!: Nell, the 21 days -- It's into the 

21 twentieth day, anrl you signed the order stopping running the 

22 21 days last Thursdayi so I guess once.you sign the order, 

23 if it's a l~tter of opi!lion, his time starts to run agai~, so -
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1
1 17 

1:~! ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~ 
1 

THE COVRT: All righ~. I ilill tr~, to q.:;.t ":his 

2 
thi~q on t to you hy ne>=t m::d!l~s<lay. 

3 .. 
MR. LY:ICIT: U~ll, i"':'s stay?d right r:.ow as of 

: I 
6 ,, 

=11i s pcir. t. 

THE COU:!1T: All riqht. But I r1or.' ": want to delay 

I uar.t to - \·1hil~ 1• -4-. IC! - .., f roe.sh ir.. my mir:d --..... 1 _. 

7 rm. LYUCII: Tha:r..k you, Your Ho~or. 

8. THE COURT: Mr. Baker, you ar.: rP-nar.ded to the 

9 custody of the Sheriff.· 

10 (Wh~r~u!?on, at 10:25 a.m., th~ h~aring in the; 

11 above-entitled matt~r was concluded.) 

12 

13 

14 

15 

17 

18 

19 

20 

21 

22 

23 
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Q. 

A. 

31 

(DR. BEYER pp. 31-33) 

State vour full nn.me, please, and your occupation? 

Dr. James Bever, Deputy Chief Medical F.xaminer in 

3 Charge of the Northern Virginia Division, Office of the Chief 

4 Medical Examiner. 

5 

6 

7 

Q. 

A. 

Q. 

For how long have you been so employed, Doctor? 

Since this office was established in July of 1971. 

Would you tell the Jury what your educational back-

a ground is? 

9 A. I graduated Loyola University School of Medicine with 

10 an M.D. De~ree. A Masters De~ree in Anatomy from the same 

ll institution. Twelve years in the U.S. Army Medical Corps. 

12 

13 

14 

15 

16 

. 17 

18 

19 

20 

21 

22 

23 

MR. LYNCH:. Excuse me, Your Honor. At whatever 

point ~r.· Horan wishes to cease questioninp: Dr. Beyer, I will 

stipulate to his qualifications. 

THE COURT: Thank you, Mr. Lynch. 

MR. HORAN: Mr. Lvnch will stipulate that Dr. Beyer 

is an eXt>ert in the field of Pathology? 

MR. LYNCH: I will. 

MR. HORAl'I: I will ask no further questions. 

THE COURT: All right. Thank you. 

BY MR. HORAN: (Resuming.) 

Q. Directing your attention to November 29, 1975, did 

you have occasion on that date to perform autopsies on one 

35 
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1 Aaron Francis'Johnson and Henry Francis Greene? 

2 A. Yes, autopsies were performed on both of these 

3 individuals on that date in my morgue at Fairfax Hosp~tal. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. Directing your attention, first to the autopsy per-

formed on Aaron Francis Johnson,. would you tell the Jury what 

your physical findinr,s were with reP-ard to him? 

A. This individual had sustained a penetrating gunshot 

wound. That is, one that had only a wound of entrance, no 

wound of exit. The wound had entered on the left anterior or 

front of his chest above the breast area. 

The bullet then had angled backward slightly down-· 

ward and to the ri~ht side of his body, with the bullet beinP' 

recovered beneath the skin in · the right back or posterior 

aspect of his chest. Along its course, it involved the upper 

lobe of the left lung, the upper chamber of the left side of 

the heart and the lower lobe of the right lung. 

Q. Doctor, do you have an ot;>inion based upon reasonable 

medical certainty as to the cause of death of Aaron Francis 

Johnson? 

A. the cause of death was due to blood loss, secondary 

to a penetratinp; gunshot wound of the left chest. 

Q. Directing your attention to the autopsy of Henry 

Francis Greene. Would you tell the Jury what vour phvsica1 
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1 findinps were with reP,ard to Mr. Greene? 

2 A. This individual had also sustained a penetrating 

3 gunshot wound which entered in the area of the left forehead. 

4 This wound track had anpled towards the back of the head 

5 slightly downward into the right side. Alonp, its course .. it 

6 involved the left side of the brain and a portion of the 

7 
\ 

posterior aspect of the right side of the brain. The bullet 

a was recovered in the skull area, in the right posterior or bac~ 

9 of the head. 

10 Q. Doctor, do you have. an opinion based on reasonable 

11 medical certainty as to the cause of death of Henry Francis 

12 Greene? 

13 A •. Cause of death was due to a.penetratin~ ~unshot woun{ 

14 of· the head with involvement of the brain. 

15 Q. Doctor, have you brought your Report of Autopsy with 

16 you? 

17 A. Yes. 

18 Q. May I have that, please? 

19 MR. HORAN: If Your Honor please, I' 11 ·ask the Court 
.. 

20 to admit into evidence, since I'm taking the Doctor out of 

21 order, as Commonwealth's Exhibits No. 6 and No 7; the Report 

22 of Autopsy in the case of Henry Francis Greene and Aaron 

23 
Francis ~ohnson. 
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Q. 

A. 

35 

(DR. BEYER pp. 35~37) 

Aaron Johnson. 

Aaron Johnson. Essentially correct. Yes. The 

3 bullet enters approximately where your left hand is 

4 Cindicatinp), the thumb of your left hand. The missile 

5 passed, passage being backward, slightly downward and to the 

6 right. The bullet then being recovered.where the thumb of 

7 your right hand is Cindicating)the back of .his chest). 

8 Q. All right, sir. Now, in other words it wasn't a 

9 straight through the chest ty~e of -- like through the front 

10 and strai~ht towards the back? 

11 A. No, sir, it enters on the left and ~oes towards the 

12 right. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. All right. Now, I believe you said as far as the 

entry wound with Francis Greene, it went in the left temple, 

:slightly downward and towards the right side of the head? 

A. It comes in the right forehead region, three inches 

from the top of his head and .3-1/8 inches from the midline 

towards the left side. So, it is slightly above and in front 

of his left external ear. 

Q. Doctor,.upon.the autopsies of these men, did you 

process the removal of any blood from them and sent it some­

place? 

A. Blood samples were removed from both individuals for 
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alcohol determination as well as blood typing. 

Ow Where did you send it? 

A. Blood alcohol determination is performed in a 

laboratory associated with my office. Blood typing is per­

formed in a State laboratory in Richmond. 

Q. Are you familiar with a Dr. Siek? 

A. Yes, I am. 

Q. Where is he located? 

. A. He is located in a chemistry or toxicology laborator 

associated with my office. He is a Toxicolosdst. 

Q. Is that where it was sent, to n~. ~{ek. for this _ 

process of the blood .and~nE? 

A. He performed the alcohol determinations on both of 

these individuals. 

Q. All right, now. Doctor, in regard to Francis Greene 

would you tell these folks, please, what if anything you 

observed on the entrance wounds on the left side of the head? 

A. The skin surrounding the wound, particularly towards 

the front of .the head exhibited a deposition of smoke, soot, 

and powder debris extending out to a 3/4 inch radius surround-

ing the wound itself. 

Q. Doctor, do you have a medical opinion or an opinion 

that comes from your expertise of Pathology as to the distance 
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(OFFICER MILLER pp. 38-39) 

1 testified as follows: 

2 DIRECT EXAMINATION 

3 BY MR. HORA~: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19. 

20 

21 

22 

23 

Q. 

A. 

State your full name, please, and your occuoation? 

Officer F. . Miller, Police Officer, Fairfax 

County Police Department. 

Q. What are your duties in the Fairfax County Police 

Department? 

A. ·I am presently assi.gned to the identification section. 

Q. Directing your attention to the 29th day of 

November, 1975, were you so employed at that time? 

A. 

Q. 

A~ 

Yes, I was. 

What are the duties of the identification section? 

Our main duties are photographing, processing various 

crime scenes that.occur throup:hout the Countv. 

o. Directing your attention to the early morning hours 

of November 29, did you have occasion to go to the location 

known as 52 22nd Road? 

A. 

Q. 

A. 

Q. 

A. 

Yes, I did. 

Is that located in Fairfax County? 

Yes, it is. 

Where is it? 

It's off. Braddock Road, I guess. Sort of west of 

4f 
WARD & PAUL 

----- ------------------~----------~-------__j 



37 

1 the end of the gun barrel was from the entrance wound. in this 

2 particular case of Francis Greene? 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. I would estimate the ranr,e to be within the category 

of three to five inches from muzzle to skin. 

Q. Thank you. That's all I have. 

THE COURT: Further questions, Mr. Horan? 

REDIRECT EXAMINATION. 

BY MR. HORAN: 

Q. Just one. Doctor, did you find anv powder debris on 

the body of Aaron Johnson? 

A. 

Whereupon, 

No, sir. 

MR. HORAN: Ho further questions .• 

THE COURT: Mr. Lynch? 

MR. LYNCH: Nothing further. 

THE COURT: May Dr. Beyer be excused? 

MR. LYNCH: Yes, sir. 

MR. HORAN: Yes. 

THE COU~T: Thank you, Doctor. 

May I have those reports? Thank vou, sir. 
(Witness excused.) 

OFFICER F. MILLER 

called as a Witness by Counsel for the Commonwealth, havin~ 

been .duly sworn by the Clerk of the Court, was examined and 

40 
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1 Ox Road, off Route 12 3, several miles down the road. 

2 Q. A?proximately what time .did you arrive there? 

A. I arrived -- may I refer to my. notes? About 5:30 in 

4 the morning, early morninP,. 

5 Q. Did. there come a time when you took any photop;raohs? 

6 A. Yes, I did. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. Where were these photographs taken? 

A. These were taken inside the house at that address . · 

in the upstairs area. 

Q. Officer Miller, I show you these photographs marked 

Commonwealth's Exhibits Nos. 1 through 5, and ask can you 

identify them? 

A. 

Q. 

A. 

Q. 

Yes. I took these pictures. 

You took those photographs? 

Yes, I did. 

Do they accurately reflect the scene as you saw it 

on the morning of November 29th? 

A. 

Q. 

Yes, they do. 

If Your Honor please, I would offer these photograph 

in evidence as Commonwealth's Exhibits Nos. 1 throuJrh 5? 

THE COURT: Anv obiection to the admission of these 

photographs; Mr. Lynch? 

MR. LYNCH: No, Your Honor. 
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(OFFICER MILLER) 

11------------'--··"······-------------------------1 
1 BY MR. LYNCh: 

2 Q. Officer Miller, who accompanied you when you went 

3 to this place? 

4 A. From our office, Officer Kennedy. 

5 All right, now. Were you and Officer Kennedy mo'I"e or 

6 less working as a team? 

? A. Yes, we do. 

8 Q. And did you have occasion to take pictures of the 

g dead men shown in the picture? 

10 °Did you have occasion to search either one of these 

11 · p.eople? 

12 A •. Yes, I did. 

13 Q. One or both? 

14 A. Both of them. 

15 Q. Tell the members of the Jury, please, what you found, 

16 · if anything, in the pocket of Aaron Johnson? 

17 A. May I refer to mv notes? 

18 Q. Yes. 

19 A. There was in the right hand front poc1cet of Mr. 

20 Johnson -- there was a two-shot loaded derrin~er, stainless 

21 steel colored and I think it had pearl handles, too, and 

22 pearl colored handle grios. 

23 Q. You say it was loaded? 
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(OFFICER MILLER) 

1 derrin~er? 

2 A. I believe it was a .32. I'm not sure about the 

3 caliber. 

4 Q. Was there another bullet matching the two that were 

5 found in the derringer in the pocket of Aaron Johnson? 

6 A. I don't know, I don't recall. 

7 Q. What did you find in the pocket ofFrank Greene, 

8 if anything? 

9 A. Okay. I removed from Mr. Green~·-- this the only 

10 thing I removed from his pocket was there wa~ an old, some 
., .. 

11 type of knife. The blade was open and this was in the riffht 

12 rear pocket. The brand name we could determine is a Barlev 

13 knife. Just an average size pocket knife. 

14 Q. Open? 

15 A. Open. 

16 Q. An average size pocket knife? Open? · 

17 A. Yes. 

18 Q. Let me ask you this; did you find a bl.a£_k leathe!!. 

19 coat there at the scene? 

20 A. Yes, I did. 

21 Q.; Were you able to determine who it belonged to'? 

22 A. Not at the time. I -- a~ain, Officer Kennedy might 

23 shed more light on that because I am just familiar with the tw ·· 
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(OFFICER MILLER) 

1 weapons that were taken from the decedents' bodies. 

2 

3 

4 

5 

6 

7 

8 

9' 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22. 

23 

Q. Officer, as far as you know~ as of ri~ht now, you 

don't know where all of these items are that we're talkin~ 

about are located? 

· A. Other than we placed them in the property room the 

date of the offense. 

Q. 

A. 

Q. 

A. 

Q. 

fired? 

A. 

Q. 

MR. LYNCH: Thank you, Officer. 

REDIRECT EXAMINATION 

BY MR. HORAN : 

Did you find any empty shells in the derringer? 

Fired shells? 

In the derringer? 

Yeah. 

They were loaded bullets. 

Is there an'! evidence that tl:ta.:t. weaoon had been_ 

No. 

I'm showin~ you Commonwealth's Exhibit No. 1. Would 

you show the Jury which one of those two men is Aaron 

Johnson? 

The one that you removed the derringer from? 

A. If memory sel"ves me correct, I believe he is the 

fellow right here -- rip:ht here. Let's see, I can't sav for 
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(OFFICER KENNEDY pp. 46-51) 

1 sure which one is which. I iust have to let it go at that. 

2 

3 

4 

5 

6 

? 

8 

9 

MR. HORAN: Thank you. 

THE COURT: Does !1r. Lynch have any other questions? 

MR •. LYNCH: ~o, Your Honor. 

THE COURT: Is this Officer free to go? 

MR. HORAN: Yes. 

MR. LYNCH: Yes. 

THE COURT: Mr. Horan? 

MR. HORAN: Free to go, as far as I'm concerned. 

10 THE COURT: Thank you, Officer. 

11 Whereupon, 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

OFFICER CHARLES KENNEDY 

.called as a Witness by Counsel for the Commonwealth, having 

been duly sworn by the Cle·rk of the Court, was examined and 

. testified as follows: 

DIRECT EXAMINATION 

BY MR. HORAN: 

Q. · State your full name, please, and your occupation? 

A. Charles Kennedy. .I'm an Identification Office'T' for · 

the Fairfax County Police Department.· 

Q. Were you so employed on November 29, 1975? 

A. 

Q. 

Yes' sir, I was. 

Did you have occasion on that date to t!O to the home 

4fi 
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1 locatrl_ at 5 2 22nd Road'? 

2 A. Yes, sit> I did. 

3 Q. What was the occasion of your goinrr there? 

4 A. I was called out to process a homicide scene at that 

5 location. 

6 

7 

8 

Q. Would you tell the Jury what you found when you 

arrived there? 

A. Upon arrival at approximately 05:30 in the mornin~ I 

9 found in the upstairs portion of the residence, the bodies of 

10 one Aaron Johnson and the body of Henry Greene. From the 

11 · scene it had been a -- the victims had been shot and it appeare 

l2 that there was a gamblin~ ~ame at that location. The place --

Q. Officer Kennedy, did there come a time when you drew 

a sketch of the upstairs portion of the house? 

it? 

A. Yes, sir, there was. 

Q. I show you that diap:ram and ask; can you identify 

A. Yes, sir, I can. 

Q. Did you prepare that yourself? 

A. .Yes, sir. 

I 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. Is that based on measurements you took at the locatio ? 

A. Yes, sir, it is. 

Q. Are the items you show in that sketch as items of 
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1 furniture; are they approximately the location where you found 

2 them on that morning? 

3 A. Yes, sir. 

4 MR. HORAN: If Your Honor please, I would offer this 

5 sketch in evidence as Commonwealth's Exhibit No. 8. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MR. LYNCH: No objection. 

THE COURT: Any objection? 

MR. LYNCH: No, sir. 

THE COURT: It will be admitted as Commonwealth's 8. 

(The document referred to was 

marked for identification as 

Commonwealth's Exhibit No. 8 and 

was received in evidence.) 

BY MR. HORAN: (Resuming.) 

Now1 Officer Kennedy, would you come over in front of 

the Jury and show them where you found the bodies located with r -

gard to that sketch? 

(The Witness left the Witness stand.) 

A. The body of Aaron Johnson -- his head was in this areal 

(indicating) with his feet extended down. The body of Henry Greede 

had his head over top of the feet of Aaron Johnson (Indicating), I 

coming back in this manner. 

MR. HORAN: I have no further questions. 
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2 

3 Q. 

CROSS EXAMINATION 

BY MR. LYNCH: 

49 

This doorway; do you recall from your recollection 

4 whether it had a door on it?-

5 A. Yes, sir. The doors were closed here. Also, there 

6 was another room going here. (Indicating) 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

just 

the 

, . 

Q. 

one 

A. 

far~ 

Q. 

A. 

Q. 

Not to be argumentative with you, Officer, but didn't 

of the rooms have a door on it? 

Didn't one of them have a blanket--

.Yes. I beg your pardon. There was a blanket over 

door. 

You're pointing to the one to the right? 

Yes. 

All ri~ht. Now, you've drawn at the stairs, could 

you tell these folks, please -- I assume that we're on the 

upper level --

A. Yes, sir, this is the upper level. 

Q. -And there's a room here, and there's a room here? 

A. Yes, sir. 

Q. And, basically, there are three rooms, but the room 

that youve drawnthe dresser and the trunk and the two beds is 

in the middle one? 

A .. The main room is the middle one. 
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2 

Q. 

A. 

The main room is the middle one? 

Yeah. 

50 

3 Q. Now,. when you leave there, I assume the stairs lead 

4 right up into that middle room? 

5 A. Yes, sir. There's a little landinP, here. You step 

6 down, like down the steps, and then there is another -- one 

7 row at a time on the stairs. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17· 

18 

19 

20 

21 

22 

23 

Q. That's my next question; when you ~et down these 

stairs, it puts you where? 

A. This little landin~ right there -- at the bottom -­

there's a little door -- I'm sorry, I failed to leave it in 

there. 

Q. That's all right. But, when .you go out you v.o into 

what kind of room? 

A. A living room. 

Q.. Is this kind of a split level house? 

A. I would imagine, yes. 

Q. This isn't a full flight of stairs, is it? 

A. No, sir. 

Q. . So, it 's kind of half way up and then the li vinp, room 

or whatever is on· the upper level. That's all I have of the 

diagram, take your seat, please. 

(The Witness resumed the stand.) 
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2 

3 

4 

5 

6 

7 

8 

did 

was 

51 

Q. Among the articles gathered by .you, Officer Kennedv, 

you in fact gather a black leather coat? 

A. Yes, sir. I .e;athered two of them. 

A. Two of them? 

A. Yes, sir. 

Q. And .did you determine who •- or rather one of them 

Leroy Baker's black leather coat? 

A. Yes, sir. One belonged to Mr. Baker and another one 

g belQ_J'lged to one of the deceased. 

10 Q. All right. Now, can you tell the Jury, please, 

11 where -- let me back up a minute -- Officer Miller has 

12 testified that a derringer was found in the ri~ht hand ?Ocket 

13 of Aaron Johnson. Is that correct, sir? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. Yes, sir, that is correct. 

Q. And a knife was found in the right rear pocket of 

Francis Greene? 

A. Yes, sir. 

Q. Was there in fact -- was that derringer loaded? 

A. Yes, sir, it was. 

Q. With two bullets? 

A. ' Yes, sir. 

Q. 

A. 

Do you remember the caliber? 

A .38 caliber, sir. 
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(FREDERICK GREENE pp. 55-61) 

THE COURT: All ri~ht. Thank you. 

Members of the Jury, all of the Witnesses were sworn 

3 before you took your seats this mornin~. Now,you may have 

4 wondered why they haven't been sworn, but thev were sworn 

5 early this morning. 

6 Whereupon, 

7 FREDERICK B. GREENE 

a called as a Witness by Counsel for the Commonwealth, having 

9 been duly sworn by the Clerk of the Court, was examined and· 

10 testified as follows: 

11 DIRECT EXAMINATION 

12 BY MR. HORAN: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

State your full name, please, and your address? 

Frederick B. Greene, Braddock Ro~d, 1193~ Washington 

Street. 

Q. How old are you, Mr.. Greene? 

A. Fifteen .• 

Q. What do they call you -- by what name? 

A. Fred. 

Q. Freddie? 

A. Fred.· 

Q. Fred Greene. Now, directing your attention to 

·thanksgiving Weekend the 29th of November, 1975; did you have 
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1 

2 

3 

4 

5 

occasion to be in Mrs~ Newman's house that night? 

A. Yes , I was • 

Approximately what time did you get there? 

Around 1:00 o'clock. 

56 

Q. 

A. 

Q. That's 1:00 in the morning of the 29th or in the 

6 afternoon of the day before? 

7 A. ·. · In the morning. 

8 

9 

10 

11 

12 

13 

14 

15 

. 16 

1.7 

18. 

19 

20 

21 

22 

23 

Q. In the morninp,. What was goinR on when you arrived 

at the house? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A • 

Q. 

A. 

Q. 

A. 

Q. 

A. 

They was at a party when I got there. 

Did you see Leroy Baker there? 

Yes, I did. 

Where was he when you got there? 

He was downstairs, then he went upstairs. 

How about Francis Greene? 

He was also downstairs and then uostairs. 

How about Aaron Johnson? 

He ~as upstairs, too. 

Now, are you any relation to Francis Greene? 

Were you any relation to him? 

Cousin. 

Cousin? 

Yeah. 

sa 
WARD & PAUL 



1 

2 

3 

Q.; 

-A. 

Q. 

W~in? 

First. 

57 

First cousin. Fred, I want to show you a photograph 

4 and that's marked at the bottom,. Commonwealth's Exhibit No. 1. 

5 Would you tell the Jury do you know those two men? 

6 A. That's Henry Greene and that's Aaron Johnson, both 

7 dead. Laying by the bed, Henry Greene is laying down. 

8 Q. Now, you call him Henry Greene? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

. A. 

Q. 

A. 

Q. 

A. 

Q. 

~oing on? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Uh~huh • 

And that's Franch; Greene (indicating)? 

Uh, huh. 

And the man by the bed ·is ·Aaron Johrison? 

Yes, it is. 

And that night, did you happen to see a dice ~ame 

Yes, I did. 

About what time did the dice p,ame start? 

I really don't know. 

What time did you first see the dice game? 
I; 

As soon as ·I got there , I think it was start in er. 

Okay. Who was in the dice game? 

Well, Leroy Baker was in it. Aaron, Frank, there 

\i.BS .Iohnny Di~mond. But I can't think of who else there was. 
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1 Q. How long did that dice ~a:me go on nfter vou got there. 

2 A. Until 4:00 o'clock in the morninP:, that morninp.;. 

3 Q. Now, in the photograph there is something that Henry 

4 Greene is lying on. What was that? 

5 

.6. 

7 

8 

9 

10 

11 

12 

13 

14. 

15 

16 

17 

18 

19 

20, 

21 

22 

23 

·A. That's the cloth~ 

O. That's a cloth? 

A. 

Q. 

A. 

Q. 

A. 

What was that being used for? 

That's what they was playing on. 

Did they have a name for that cloth? 

They call it the table. 

That was a table? 

Uh-huh. 

Q. Did there come a time when a~ything unusual happened 

at that dice game? 

A .• 

Q. 

Could you repeat that, please? 

Did there come a time in the course of that dice gam 

when something unusual happened? 

was? 

A. 

Q. 

Yes, it did. 

Would you tell the Jury in your own words what that 

A. Well, what it was, Leroy had laid $5.00 on the side 

and Aaron had picked it up and Eric had got mad, didn't like i 

and he shot him. 
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2 

3 

4 

Q. 

A. 

Q. 

A. 

Leroy shot Aaron? 

Un-huh. 

' 59 

Now, where was Leroy at that time he shot Aaron? 

L~roy was standin~ in front of me, standing beside 

5 the dresser in front of me. 

6 Q. Now, looking at that picture, Commonwealth's Exhibit 

7 No. 2, do you see that? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

the Jury? 

Q. 

Uh-huh. 

Well, would you go over here and stand in front of 

(The Witness left the stand.) 

Would you tell the Jury where point out where· 

Leroy Baker was in that dice game? 

A. 

Q. 

A. 

Q. 

A. 

mattress. 

Q. 

He was standing back of this side. 

Okay, where were you? 

Standing beside, behind him. 

Wh~re was Aaron John~on? 

He was over on this side. He was kneelinl on a 

Kneeling on a mattress? 

A. Uh-huh. 

Q. 

A. 

How about Henry Greene, where was he located? 

He_was standing on thois side. 
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1 Q. Now, did you see Leroy Baker when he shot Aaron 

2 Johnson? 

3 

4 

5 

6 

7 .. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

i? 

18 

19 

20 

21 

22 

23 

A. Yes, I did. 

Q. Did you see Aaron Johnson? 

A. Uh-huh. 

Q. Did you ever see Aaron Johnson with a gun? 

A. Uh-huh. 

Q. Did you ever see him make any threat toward Mr. Baker 

A. No, I didn't • 

Q.. Did you see what 

HR. LYNCH: Your Honor, I object, he's leading the 
'- . 

Witness, now. 

had? 

THE COURT: Please don't lead the Witness, Mr. Horan. 

HR. HORAN: You can go back and have a seat •. 

(The Witness resumed the stand.) 

BY MR. HORAN: (Resuming.) 

Q. · Did you see where that gun came . from that Mr. ·Baker 

A . Yes , I did • 

Q. Where was it? 

A. On the side. 

Q. ·By on the side, what do you mean by that? 

A. On the left side. 
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1 Q. Was it laying on the floor? 

2 Was it on the bed? 

3 Where was it? 

4 A. No, he had it down on the side, the side of his pants. 

5 The side (indicating). 

6 Q. Did he say anything at all to Aaron Johnson before 

7 he fired at him? 

A. a Yes, he did. 

Q. 

10 A. He kept on saying, I want my money back, Aaron. 

11 Q. Now, after Aaron Johnson was shot, what happened to 

12 him? 

13 A. Who, Baker? 

14 Q. No, Aaron Johnson. What happened to him?. 

15 A. Well, he fell on the floor. 

16 Q. Then what happened? 

17 A. Then Henry Greene jumped up and went over towards 

18 him~ they was struggling over the S?;un and Baker.-1lllshed him. hi~J. 

19 
and.shot him. 

20 
Q. Did you see that? 

21 A. Yes, I did. 

22 HR. HORAN: No further questions. 

23 CROSS EXAMINATION 
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2 

3 

4 

5 

6 

7 

8 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

(FREDERICK GREENE) 

BY MR~· LYNCH: 

How far did he push you back? 

Just a little ways back. 

What's that mean? 

About two or three feet, back away. 

Two or three fe__e:t__ back? 

Un-huh. 

62 

So that you're saying that Henry Green was two or 

9 three feet back from the gun -- the gun was fired? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. Yes~ it ~s. 

Q. And that is when Leroy Baker shot? 

A. Yes. 

Q. Two or three feet back? 

A. Well, first he ·had pushed him back first. 

Q. Pushed him back two o~ three feet awav? 

A. - (Nodding affirmatively.) 

Q. - And shot him in the head? 

.. A. Uh-h11'h . 

Q. Now, where do you live? 

A. 

Q. 

A. 

What do they call you? 

Fred. 

I.s it all right to call you Fred? 

Uh-huh. 
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(FREDERICK GREENE pp. 66-67) -

1 A. Baker was up here (indicating). 

2 Q. All right. Leroy Baker was up at this dresser, then, 

3 at the top of the drawing.Can you t~n so the people in back 

4 of you can see it. 

5 In other words, you're saying that Leroy was at this 

6 

7 

8 

9 

10. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

dresser? (Indicating) 

A. Uh-huh. 

Q. When he fired the gun at Aaron? 

A. Uh-huh. 

Q. Where was Aaron? 

A. Aaron was over here on this bed. 

Q. By this bed? 

A. He was on the bed? 

Q. On the b~g? 

A. Uh-huh. 

Q .. Sitting down? -

A. No. He was _kneel in 17. 

Q. Okay.- Now, in other words, I don't want· to mark thi 

.up, but you are saying that Leroy.shot across the room at 

Aaron at this angle (indicating)? 

Uh-huh. 

Q. Okay. Now,· could you tell me, please; let's say 

you are Leroy Baker and I am Aaron Johnson. How should I turn 
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1 to be in the position that Aaron Johnson was in when Leroy 

2 fired the shot? 

3 A. . .JrLell, Aaron was down like this on his knees and he 

4 was turned this way (indicating). 

5 

6 

? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q •• 

A. 

Q. 

A. 

Q. 

A. 

Q. 

the bed? 

A. 

Q. 

A. 

Q. 

A. 

.Q. 

A. 

Q. 

A. 

Q. 

A. 

So I'm down.on my knees, what do I do? 

He had like both hands on the bed and ·his knees --

Both hands nn 1:he. bed? 

He had his hands on the bed. 

Well, the bed was in back of him, wasn't it. 

No. He was on the bed -- at the ed~e of the bed. 

You mean like this -- like the chair is the edge of-

Yeah, but he wasn't sitting on the bed. 

Then he was down on his knees? 

Yes, he was. 

Where were his hands? 

Down like on the bed. 

On.the bed,.but the bed's back here. 

He was kneeling on the bed. 

Kneeling on the bed? 

Yes, h~ was. 

Up on top of the bed, kneeli~g? 

Yes. 
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(FREDERICK GREENE pp. 71-72) 

1 his hands? 

2 A. No, I didn't. 

3 Q. Now, are you saying that -- you said that when 

4 Mr. Horan asked the question -- that Aaron Johnson did not 

5 have a gun? 

A. 

7 Q. I don't mean in his hands. I mean did he have a gun 

8 on him? 

9 A. I don't really know. 

10 Q• How long have you known Aaron Johnson? 

11 A. For a long time. 

12 Q. But you never knew him to carry a gun? 

13 A. ·· Uh-uh. 

14 Q. Now, Fred, before you came -• rememl>er the dav you 

15 came to the preliminary hearing? 

16 A. Yes. 

17 Q. You didn't testify there but did vou talk to 

18 Francesca about what went on in that room, before you came to 

19 the preliminary hearing? 

20 
A. No, I didn't. 

21 Q. Have you talked to Francesca before the trial today? 

22 A. No, I haven't. 

23 Q. Have you talked to Gerald Spears about it? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I haven't seen him. 

Has Francesca talked to you about it? 

No, she hasn't. 

72 

Did Leroy Baker have a coat with him that night? 

Yes, he did. 

Did he have it on? 

Yes. 

He had it on? 

(Nodding affirmatively.) 

I'm talking, when I say he had it on just about the 

11 time the shooting took place; did he have the coat on? 

12. 

13 

14 

15 

A. 

Q. 

A. 

Q. 

Yes, he did. 

Where did he take the gun from? 

From this side of his hip. 

All right. Now, where was that .in relationship to 

16 the coat? That is, he had to go under the coat? 

17 A. He had to go up under the coat on the other side,ins de 

18 his pants and get it. 

19 

20 

21 

22 

23 

Q. Would this be a black leather coat? 

A. Yes, it was. 

Q. And you're saying he went in, it was this black 

leather coat he had on --

A. Yes. 
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1 
Well, money was on the table there that Aaron won 

2 and Baker picked it up because it was Aaron's ~oney and he, 

3 Baker, laid $5.00 on the side and Aaron picked it up, thought it 

4 was his money and then Baker shot him. 

5 (l. Shot him? 

6 (~-ladding affirrna ti vel~'.) 

7 C). Just like that? 

8 A. Afte': he told Aaron to give him his noney back. 

9 o. 
bO you're saying thl'\t there was sort of a discussion 

10 between Aaron and Leroy? 

11 ]\, Yes. 

12 Q. And not between Leroy and Francis Greene? 

13 }\. No. 

14 {.l. now, was Leroy cheating Aaron and· your cousin? 

15 A. In the sort of way I seen. 

16 Q. Pardon? 

17 
A. In a different way I seen that he was. 

18 
o. In a different way than you seen; what do you mean 

19 
by that? 

A. 
20 Well, .when he rolled the dice the dice went off the 

21 
table and Aaron said, he told h.im that it went off the table 

·and he looked at Henry Greene and told hir.t to, as.ked Henry did h 22 

23 see that. And Leroy tried to cheat him, that the dice didn't go 
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3 off? 

4 
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6 

7 
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Q. ·Tried to cheat him out of saying .the dice didn't go 

A. 

Q. 

A. 

Q. 

Yes, sir. 

Did you t~l1 that to Officer Hoodrell? 

I. think I did. 

Let me ask you this, Fred. Let's talk about Frank 

a· Greene. Weren't Frank Greene and Leroy Baker struP,glinp, over 

9 the gun? 

10 

11 

12 

13. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

Yes, they was. 

That Leroy had? 

Yes. 

And didn't Frank Greene have his hands on the -- on 

Leroy's hand? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

Where the gun was? 

Had his -- like by the wrist C indicatinpJ. 

And th~y were strugglin~? 

Yes, they was. 

Did there come a time when Leroy went · b.ack either 

against the.wall or the door? 

A. · No. 

Q. And they were strugp,ling in the ·middle of the room? 
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(FREDERICK GREENE) 

1 A. Frank was. 

2 Q. Now, as far as. the wei~ht bet0een Leroy Baker and 

3 Aaron Johnson, who was bip:p:er in weip.ht?. 

4 A. Sir? 

5 Q. As far as between Aaron Johnson and Leroy, who is 

6 the bi~ger in weight? 

7 . A. I don't know • 

8 Q. If you don't know, that's all ri~ht. But, you say 

g Francis Greene was as much as -- would you say Francis Greene 

10 was as much as 200 pounds? 

11 A. I would say so. 

12 Q. Excuse me? 

13 A. I would say so. 

14 Q. And it is your testimony, Fred, that Leroy had his 

15 coat on when this h~ppened? 

16 A. Yes. 

17 Q. Did he take it off afterwards?. 

18 A. After he shot both of them, he must have took it off 

19 and threw it on the floor and ran. 

20 Q. You mean he shot them -well, he was tryinp. to ~et out 

21 of there, if he shot them, wasn't he? 

22. A. Yes. · 

23 Q. And he -- how did he go out? 

f ·6· ) 
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83 

(FREDERICK GREENE. pp. 83-84) 

Q. Fred, can you tell this Jury exactly how far Henry 

Greene's face was from the muzzle of the p,un when the p,un was 

fired at him? ' 

A. Well, you see at the edge of the table right there? 

(Indicating.) 

Q. Can you tell the Jury exactly? 

Are you able to tell the Jury exactly what the dis­

tance was between the two? 

A. Well his face was about this. far from the ~un 

10 (indicating). 

11 MR. LYNCH: Could you hold your hands right there, 

12 please, Fred? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

For the record, Your Honor, will you agree on 

the distance, Mr. Horan? 

MR. HORAN: The Jury can draw their own conclusion 

as to what the distance is. 

THE COURT: I think the record ought to stipulate 

How many inches do you think that i$ , Sir? Do you have any 

idea? 

THE WITNESS: It's about two. 

THE COURT: Two inches? Gentlemen, I think maybe we 

better measure it if you're goingto put it in the record. 

MR •. LYNCH: I do, too, Your Honor. 

H7 
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1 MR. HORAN: Your Honor, I would be willin~ to 

2 stipulate h .. hr.ld his. han_nc;_ about a foot aoart. 

3 THE COURT: All right • Do you agree .to that 

4 Mr. Lynch, about 12 inches? 

5 MR. LYNCH: I'll agree to 12 inches. 

6 THE COURT: All ri~ht. Do you have any other 

7 questions of this· Witness, gentlemen, either one of you? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MR. HORAN: No, Your Honor. 

THE COURT: Is this Witness free to go? 

MR. LYNCH: Yes. 

MR. HORAN: Yes. 

THE COURT: Mr. Greene, you are free to go. You may 

remain in the Courtroom or in the Courthouse, as you see fit. 

MR. HORAN: . Your Honor, mip,ht we have a very short 

recess? There's a Witness who was not here earlier at the tim 

· the rest were sworn. 

I don't know whether he -~ 

THE COURT: . Sure. 

We'll take a ten minute recess. Members of the Jurv· 

we'll recess for ten minutes. 

(Whereupon, at 12:15 o'clock, recess was taken.) 

THE COURT: Gentlemen, are you ready for the Jury to 

be brou~ht back? 

f'8. ). 
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(FRANCESCA GREENE pp. 85-86) 

MR. LYNCH: Yes. 

MR. HORAN: Ready. 

THE COURT: Please bring the Jury down. 

MR. HORAN: Francesca Greene. 

Whereupon, 

FRANCESCA GREENE 

called as a Witness by Counsel for the Commonwealth, having 

been duly sworn by the Clerk of the Court, was examined and 

testified as follows: 

Q. 

A. 

DIRECT EXA~INATION 

BY MR. HORAN: 

State your full name, please, and your address? 

Francesca Marie Greene, 11934 Washington Street, 

Fairfax, Virginia. 

Q. Did you know ~e? 

A. Yes, I did. 

Q. ·Were you related to him? 

A. H.e was my first cousin. 

Q. Directing your attention.to the 29th day of November 

1975, did you have occasion to go to a party on that date at 

Virginia Newman's house? 

A. Yes. 

Q. Where is that .house. located? 

fi9 
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2 

3 

4 

5 

A. 

Q. 

. A~ 

Q. 

A. 

Ri ;-:ht on Second Street off 

Abuut what time did you p,et 

About 10:00 o'clock. 

Wf:a.t was going on when you 

Th.;:y were dancing, drinking 

86 

Braddock Road. 

there? 

got there? 

and they had a crap 

6 game upstai:t; but it didn't start until later, I guess, after 

7 I was there Cor a while. 

Q. Ab:Jut what time did the crap game start? 

A. I '1ave no idea. 

Q. We.:> it before or after midnight? 

A. Be fore midnip,ht, I think. 

Q. ·Now, when you got to the party did you 

first floor or the second floor? 

First. 

What were you doing on the first floor? 

.Dancing. 

stay on the 

8 

9 

10 

.11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. Did there come a time whe·n you went uo to the second 

floor? 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

About what time was that? 

I don't know.what time it was. 

Before or after midnight? 

After. 
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(FRANCESCA GREENE pp. 88-92) 

1 

2 

Q. Would you come down here in front of the.Jury? 

(The Witness left the stand.) 

THF:: CO!J RT: What document is that that you have in 

4 your hand? 

5 

6 

7. 

8 Q. 

. MR. HO RA~-l : Commonweal th' s No. 8 , Your Honor. 

THE COURT: Thank you. . 

BY MR. HOHAN: (Resuming.) 

Now, Miss Greene, I show you what is marked 

9 Commonwealth's F.xhihit No. 8 which is the diagram of the 

10 second floor of that house. Now, would you show the Jury 

11 where you stood when_ you came upstairs? 

12 THE COURT: Talk to the Jury so that they can 

13 understand. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A.· I was here in front of this dresser. 

Q. . Where was Leroy Baker? 

A. In front of the 

Q. Where .was Henry Greene?, 

_A. Arounc;l here somewhere. 

Q. Where was Mr. Johnson? 

A. Here. 

Q. Now, did there come a time when something unusual 

happened? 

A. Yes. 
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1 Q. . Would you tell the Jury what that was? 

2 A. Well, they was like around the room and Henry Greene 

3 said did you take the dice off the. table and he said, No, 

4 I didn't, and then Frank told Johnson, he said this man 
5 tried to -- and he said, well, I am not going to stay in 

6 there and watch this man have my money. So then he took the 

7 money off the table and Ernie picked· up some money from the pot 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

Q. 

Would you go back to the Witness chair, please. 

(The Witness resumed the stand.) 

BY MR. HORAN: (Resuming) 

Now, Miss Greene, you testified that Leroy Baker 

picked up some money and Aaron Johnson picked up some money 

that was near him. And that's when Baker shot him? 

A. 

0. 

A. 

Q. 

A. 

Yes. 

Did you see the gun? 

Yes. 

Did you see where it came from? 

From his left side. 

Q. Would you show the Jury bow he held the gun when he 

fired ·it? 

A. Like .this. (Indicating) 

0. 

A. 

Where was Aaron Johnson .at the time he fired the gun? 

He was kneeling on his knees beside the bed. 
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1 Q. Was he facing toward Mr. Baker or away from him or t 

2 the side of him; how was he facinp,? 

3 

4 

A. 

Q. 

Towards him. 

Did you ever see Mr. Johnson with the gun on that 

5 night? 

6 

7 

8 

9 

10' 

11 

12 

A. No. I didn't. 

Q.. Did vou see· him make anv moves toward a gun? 

A. No. 

Q. What was he doin.P.' at the time he got shot? 

A. He was picking up the monev off the table. 

Q. Now, after that, what occurred? 

A. Well, then after Leroy shot Ernie, thenFrank Greene 

13 ran towards Leroy and he was struck one with a ~un. And, at 

14 

15 

16 

17 

18 

19 

20 

21 

that time, I was at the stairs and I didn't see what 

happened after that. 

fall to the floor~ 

MR. HORAN: 

THE COURT: 

But the only thing I did see was Frank 

I have no further questions. 

Mr. Lynch? 

CROSS EXAMINATION 

BY ·MR. LYNCH.: 

Q. Was there an argument between Aaron Johnson and 

22 Leroy Baker just before the shooting?. 

23 A. No. 

73 

WARD & PAUL 



91. 

1 · Q. Thos·e· two weren't arguing? 

2 A. . What? 

3 Q. Leroy and Aaron weren't arguing? 

4 A. No. 

5 Q. Where do you live? What's your address? 

6 A. ·I used to live on 5308 Second Road but now I live on 

7 11934 Washington Street. 

8 Q. 5308 Second Road, is .near a 52 22nd Road, is it not. 

9 A. Yes. 

10 Q. Fred Greene lived there with you, your brother? 

11 A. Yes. · 

12 Q. Where did Gerald Spears live at that time'? 

13 A. He lived on Braddock Road. ! don't know exactly 

14 where. 

15 Q. But near Second Road? 

16 
A. Yes. 

17 
Q. There were quite a few people at the house that 

18 
particular night, weren't there'? 

19 
A. Yes, there was. 

20 
Q. And, I believe, upstairs was you; and just before 

21 
the shooting it was you, Larry Diamond, Gerald Spears, Fred 

22 
Greene, Frank.Greene, Aaron Johnson -- anybody else'? 

23 
A. Leroy Baker. · 

74 
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Q. Leroy Baker.· How about the man by the name of 

Keith Parker, was he up there? 

Yes. 

Have you seen Keith Parker here today? 

No. 

Have you seen Larry Diamond here today? 

No. 

92 

A. 

Q. 

A. 

Q. 

A. 

Q. Now, when Mr. Horan asked you about where Leroy Bake1 

g reached for the gun, you pointed to your left side, did you 

10 not? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. Yes. 

Q. And did Leroy have a coat on at this time? 

A. 1 Yeah. 

Q. A black leather coat? 

A. Yeah. 

Q. And did he reach under the coat or in the pocket? 

A. Well, his hand was under the coat. I don't know if 

he was going in his pocket or what. 

Q. Where did the gun come from; 

the coat or out of his pocket? 

A. Under his coat. 

did it come from under 

Q. Did yo~ recall testifyin~, Miss Greene, at the pre-

liminary hearing when Mr. Horan and I were both asking you 
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(FRANCESCA GREENE pp. 94-100) 

1 THE COURT: All rip:ht, you' re on Page .6 of that docu-

2 rnent, is that correct? 

3 MR. LYNCH: Yes, sir, it took place in Fairfax County 

4 in General District Court. 

5 

6 

? 

THE COURT: All right. 

, BY MR. LYNCH: (Res urning. ) 

Q. Starting with line 3, your testimony being this, ' 
8 Miss Greene: You can read along if you want. 

g "Frank, he kept telling Leroy the dice went 

10 

.11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

off the table. Leroy says his dice didn't go off the 

table. Then it went.around again and then Frank saic 

again, 'The dice went off the table. ' 

And Frank looked at.Aaron and said, 'Didn't 

you see that man's dice go off the table?' 

Aaron says, 'Yeah, I seen it go off the 

table.' He said, 'Let Leroy go ahead and shoot.' He 

said, 'Don't want charity-- no trouble. Let the 

man go ahead and shoot the dice and get his money.' 

Q. Then what happened? 

A. Well, that's when I seen Leroy standinp by 

the dresser and r seen L~roy's hand inside of his 

coat. I didn't know·what he was doing and I seen thE 

gun gq off. Aaron was hit, fell on the floor. Then 

7(-) 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

. 17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q . 

A. 

Q. 

A. 

Q. 

A. 

Q. 

95 

I seen Frank run towards Leroy, he was strugRling 

with the gun and I seen Frarik fall back. And I heard; 

the gun go off a~ain." 

Now, do you recall making that statement? 

Yes. 

Now, let's go over to page 24, Miss Greene on line 13: 

"Q. He didn't know what he was doing? CReferri g 

to Leroy Baker.)" 

Do you have it, Miss Greene? 

Yeah. 

"Q. (Referring to Leroy Baker.) You did not 

know what he was doing when he pulled the gun? 

A. No. I didn't know he was pulling the p,un 

or what. I seen him go in his pocket." 

Do you recall makinp; that statement? 

Yes. 

In what pocket were you referring to? Coat pocket? 

Sir? 

Were you referring to the coat pocket? 

No. 

What pocket were you referring to, Miss Greene? 

The pants pocket. 

You seen Leroy go in his pants pocket? 
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96 

You asked me what pocket I was referring to? 

Yes. We're talking about Leroy where he went to get 

3 the gun. 

4 

5 

6 

7 

8 

A. We.11 he went inside of his coat. And you asked me 

did he go ·in his pocket, his pants pocket or in his coat 

pocket. 

Q. No. But when you testified at the oreliminary 

hearing, talking about Leroy you said, ·"No, I didn't know if 

9 he was pointing the gun or what. I seen him go in his pocket. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Excuse me, but I'm kind of mixed U!' on this. 

You're kind of mixed up on what? 

On this paper. 

THE COURT: Could you come forward, Mr. Lynch. Per­

haps you can show Miss Greene what you were referring to. 

BY MR. LYNCH: (Resuming.) 

A. ·What line? 

Q. Line 13, Miss Greeen. Starting here. Do you 

remember my asking you this series of questions starting with 

1-13: 

"Q. You didn't know what he was doing when he 

pulled the gun?" 

And; according to this transcript you 

answered, "No." 
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.I'm asking you now if you said that at the 

hearing: "No, I didn't know if he was pullinp, 

the p;un or what. I seen him ~o in his pocket." 

A. Yeah. 

Q. Did you state that at the hearing? 

A. Yes. 

Q. Now, would you turn over, Miss Greene, to page 25 

the next page over? Let's start with line l; Miss Greene, 

this is me still questionin~ you: 

"Q. Well, and you were looking at Leroy Raker? 

A. No, I was looking at Aaron. 

Q. (By me.) Why were you looking at Aaron? 

Leroy had the gun? 

A. Because he was picking up the money. I was. 

not paying attention to what Leroy was doing." 

Q. Do you recall saying that? 

A. Yes. 

"Q. You were not paying attention to someone 

standing there with a gun? 

A. See him ~- seen him go. into his pocket. Ho . \ 

was I supposed to know he'd pull a gun?" 

Q. You said "pocket" ":."!~then -e-\r:. did you not, at the 

hearing? 
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A. Yes. 

Q. Tell the membe!'s of"the Jury, please,whenhe went 

wherever he got the gun; did he pull it out fast or did he 

pull it out slow? 

THE COURT: Did you understand the question. 

BY MR• LYNCH: (Resuming.) 

Q. When Leroy pulled out the gun and shot Aaron, did 

·he pull it out fast or pull it out slow? 

A. Well, he had his hand inside of his coat for a 

1i ttle while and _then he_ just pulled the gun out and shot it. 

Q. When he pulled the gun out, did he pull it out fast 

or did he pull it out slow? 

A. Not very fast. 

Q. Not real fast? 

A • . No. 

Q. Not real slow? 

A. No. 

Q. Now, directing your attention to line 16 

THE COURT: What page are you on, sir? 

MR. LYNCH: I'm sorry, page 25. It should be the 

page we were just on, Miss Greene. 

BY M~ LYNCH: (Resuming.) 

Q. All right, go· down to line 15, excuse me, 16 -- the 

80 
. WARD & PAUL 



99 

1 question by me: 

2 

3 

4 

5 

6 

? 

Q. 

A. 

Q. 

"Q. Did he pull the gun out and fire rip;ht away 

or did he hold it? 

A. He pulled it out slow." 

Did you say that? 

Yes. 

Now, turn over, please, to page 26. Directing your 

8 attention, please, Miss Greene to line 5. My question: 

9 

10 

11 

12 

13 

14 

15 

16 

l? 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

"Q. You mean there is a man standing there with 

a .gun just getting ready to fire; but you're not 

paying any attention to him? You're watching old 

Aaron picking U? the money? 

A. He pulled the gun out so fast it scared 

everybody and nobody -- (it's not finished.)" 

Did you say that? 

You're on line 9? 

Yes. 

Yeah. 

Did you say that? 

Yes. 

Now, moving down to line 16. Question by me: 

"Q. He pulled it out fast? 

A. That is what I am saying. 
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100 

Q. All right·. Now, what about -- just a minute 

ago you said he pulled it out slow. Which is right? 

A. Slow or fast. He just quick pulled the p.un 

out." 

Q. Do you recall saying that? 

A. Yes. 

Q. Now, when Leroy shot Aaron, how did he shoot him in 

so far as the angle of the gun. Was it straight on or was it 

an angle or what? 

A. You mean was it aimed at him? 

Q. No. When Leroy shot Aaron, say you were Leroy 

standing straight -- looking straight out at me. Now, was 

Aaron looking directly at him, like I'm looking directly at 

you or was he turned or bent over or what? 

I think you said he was down on his knees? 

A. Yes. 

Q. 

A. 

But at what angle was he turned? 

Well, the dresser that Leroy was standing by -- we'l 

say the dresser over here and that you're there down on your 

knees. 

Q. 

A. 

Q. 

Right. 

So;· he's in front of him. 

So, all right. Say you're Leroy and you're by the 
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(FRANCESCA GREENE pp. 102-113) 

1 Q. Now, where was -- thank you, Miss Greene -- now, 

2 where was Aaron's.hands just as he was shot, just before he 

3 was shot? 

4 A. His left hand was on the money and his right hand, 

5 he had. on the bed. 

6 

? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l? 

18 

19 

20 

21 

22 

23 

Q. Aaron wasn't up on the bed? 

A. No. 

Q. And he didn't make any move at all towards his body? 

A. No. 

Q. Do you know if he had a gun in his oocket? 

A. No, I don't. 

Q. How long were you up there·before the shooting took 

place? 

A. 

Q. 

I don't know how long it was. 

Well, you got up there around 12:00 o'clo.ck, didn't 

you -- upstairs to the dice game? 

it? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes~ 

This shooting took place about 4:00 o'clock, didn't 

Uh-huh. 

So that would make it four hours, would it not? 

Yes. 

That you were up and you didn't see any bulge in 
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1 Aaron's pocket? 

2 

3 

4 

5 

6 

? 

8 

9 

10 

A. 

Q. 

A. 

Q. 

No. 

You didn't see any knife in Frank Greene's pocket? 

No. 

And you say that as Leroy shot Aaron, he had a 

black coat on? 

A. Yes. 

Q. 

A. 

Q. 

I mean Leroy had a black leather coat on? 

Yes. 

Do you recall at the preliminary hearing, so far as 

11 the angle-of what Aaron was to Leroy; I'm directing your 

12 attention to page 38, Miss Greene, line 1. Question by me: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

"Q. All right, you did say that he -- that -it 

was a face-on shot. Leroy shot him through the 

front, that he was facing Johnson when he shot him? 

A •. Yes." 

Do you recall saying that? 

Do you recall? 

You say you did not see the shooting between Frank 

Greene and Leroy Baker? 

A-. No. 

Q. Starting with line 6, Miss Greene. I'm questioning: 

"Q. All right. Now, if you didn't see him shoo~ 
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1 how do you know what Frank Greene was doing, if you 

2 didn't see him? 

3 Let me re-phrase the question; if you didn'~ 

4 see Leroy Baker fire the gun at Frank Greene -- 11 

5 A. Excuse me, what page are you on? 

6 Q. I'm sorry, 42. Okay? 

7 A. Yeah. 

8 Q. Line 6, question by me: 

9 "Q. All right. Now, if you didn't see him shoo1 

10 how do you know what Frank Greene was doing, if you 

11 didn't see him? 

12 Let me re-phrase the questior.; if you did 

13 not· see Leroy Baker fire the.gun at Frank Greene, 

14 you said you· heard it. Now, if you didn't •ee him 

15 doing it, how do you know what Frank Greene was doin~? 

16 A. Because I seen him fighting with Leroy. 

17 Q. That is before the shot right? 

18 A.· Right after Frank grabbed Leroy on the hand 

19 he had his hand up in the air and the gun went off." 

20 Q. Do you recall saying that? 

21 A. Yes. 

22 Q. Do you know which hand the gun was in, to your 

23 knowledge, right now? 
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Repeat that, again? 

The gun went off, shooting -- at the time the gun 

3 went off shooting Frank; do you know which hand of Leroy's 

the gun was in? 

A. No. It was in his right hand one time whenFrank 

grabbed him by the hand, but I don't know what hand the ~un 

was in when he got shot. 

4 

5 

6 

? 

8 

9 

Q. Was there any question, Miss Greene, that Leroy and 

10 

11 

Frank Greene were struggling after Aaron Johnson was shot? 

That you did see a struggle going on between the 

two of them? 

12 A. Yes, I seen Frank grab the money and struggle with 

13 
the gun. And that's when all of us ran to the step and 

14 

15 

16 

l? 

18 

19 

20 

21 

22 

23 

couldn't get down the step because people was coming up and 

heard the shot go off and I seen Frank fall.. So, I don't 

know if it was an accident or if he meant to: 

Q. Have you talked to your brother, Fred, about your 

testimony today? 

A. No. 

Q. About the case at all before you came in here? 

A. No. 

Q. Did you talk to Gerald Spears'? 

A. No, I haven't seen him. 

86 

. , WARD ·& PAUL 

I I 



106 

1 Q. Have you talked to Larry Diamond about the case at 

2 all, since this happened? 

3 A. No. 

4 Q. Just a couple of other questions and then I will 

5 finish, Miss Greene. Maybe we can do it from here. 

6 When Leroy Baker fired the shot at Aaron Johnson, 

7 where was Leroy -- point to where Leroy was? 

8 A. He was standing in front of this dresser. 

9 Q. Referring to Commonwealth's Exhibit No. 8, and you 

10 are pointing to the dresser at the top of the diagram, is that 

11 correct? 

12 A. 

13 Q. 

14 A. 

15 Q. 

16 diagram? 

17 A. 

18 Q. 

19 A. 

20 Q. 

Yes .• 

And you were where? 

Here in front of this dresser. 
:.I. 

You're pointing to the dresser at the bottom of the 

Yes. 

And Frank Greene was where? 

Here, beside me. 

You're pointing to the left of you, or to the left 

21 of the.dresser at the bottom? 

22 A. Left of me. 

23 Q. And the blanket was in the ·area,that kind of 
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1 between all of these articles, dccs it not? 

2 

3 

4 

5 

6 

7 

A. 

Q. 

A. 

Q. 

A. 

Q. 

8 diagram? 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

Yeah. 

Between the two beds and the dresser. 

Yeah. 

You say Aaron Johnson is where, now? 

He was right here. 

You're pointing to the bed to the right of the 

Yes. 

On his knees? 

Yes. 

And he was -- and did Leroy -- would it be correct 

13 to say Leroy fired across this way, towards Aaron? 

14 A. Well, if beds were drawn on the board, right, 

15 then you can see where-it's really not drawn right on the 

16 cardboard. 

here 

Q. 

A. 

~ Q. 

How would it be correct, then? 

Both beds should be even and the dre~ser should be 

this dresser should be up some. 

All right. But, I mean, the bed was generally in 

17 

18 

19 

20 

21 

22 

23 

this corner, was it not; th• upper right ~orner? 

A. Yes, uh-huh. 

Q. And that'swhere Aaron was? 
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A. 

Q. 

108 

Yes. 

Well, generally, I'm not saying to ask for a specific 

3 degree of the angle but Leroy had to fire over this way, did 

4 

5 

6 

7 

he not? 

A. 

Q. 

Yeah. 

And you say Aaron was facing which way? 

I think you said slightly to the right and 

8 down playing Aaron, I was slightly turned to the right? 

9 

10 

11 

12 

A. You were facing the left. 

Q. Well, was I facing -- did you want me to face -­

turn slightly this way or --

MR. HORAN: Your Honor, I object to this line of 

13 questioning. We're going back over exactly the same grounds. 

14 Witness has already covered this. 

15 MR. LYNCH: I know that but 

16. THE COURT: I think he's in an area, Mr. Horan, 

17 where the Witness is not testifying in exactly the same fashior 

18 as she did before, so I'm going to allow him to verify it. 

19 BY MR. LYNCH: (Resuming.) 

20 Q. As Leroy Baker fired at Aaron Johnson -- I'm Aaron 

21 Johnson, I'm down on my knees (indicating) with one hand on 

22 the bed, not putting it towards the gun or anything, and one 

23 hand is on the blanket. Now, which way do you want me to turn 
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1 to be --
2 Turn like you was a while ago. A. 

3 Excuse me. Q. 

A. 

Q. 

A .. 

Q. 

A. 

Q. 

A. 10 Well, he wasn't bending over that far, he has pretty 

· 11 long arms. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. · Long arms? 

A. Yeah. 

Q. So he didn't have to bend over that far, but he was 

turned this way? (Indicating.) 

A. 

Q. 

A. 

Q. 

Yes, sort of, and I was standing here. 

Well, shall I turn more? 

If I'm standin~ here. 

No, you're standing right where you are and you're 

Leroy Baker and I'm --

MR. HORAN: Your Honor, I object to that. Now, he 

wants to change the pattern here. 

MR. LYNCH: No; Your Honor, no, I don't. 
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1 THE COURT~s I understand the .question, ~r. Horan, 

2 I'm goinp, to allow him to continue. Go ahead. 

MR. HORAN: Your Honor, my objection is the Witness 

4 is not sitting in the same place right now as she was when he 

5 asked the prior question. 

6 THE COURT: All right. This dia~rarn has raised the 

7 question, Mr. Horan, and she is having a slight difficulty in 

8 locating Mr. Johnson in relation to the diagram. Mr. Lynch is 

9 trying to have her clarifv it. That's all it comes down to. 

10 MR. HORAN: The only point I'm trving to make, Your 

11 Honor, the Witness has put Aaron Johnson in exactly the same 

12 position on the floor of this Courtroom both times. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: I understand that. 

MR. HORAN: The only thing is when she testified the 

first time 

THE COURT: All right. 

MR. HORAN: I think counsel ou~ht to at least put hep 

in the same position she was in before. 

THE COURT: All right. Mr. Lynch, have you finished 

your examination of this Witriess? 

MR. LYNCH: You want to come back down here, please, 

Miss Greene? 

(The Witness left the Witness stand.) 
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1 THE WITNESS: You want me to come down and stand 

2 here? 

3 MR. LYNCH: Stand wherever you were before. He said 

4 you stood before, I'm not sure exactly where it was but I 

5 think it was in front of this table.right here, but I'm not 

6 ~ure. 

.. 
7 THE WITNESS: I was standing here. 

8 MR. LYNCH: You were standing up there? 

9 MR. HORAN: That's right. 

10 THE COURT: Yes, that's exactly where she was. 

11 BY MR. LYNCH: (Resuming.) 

12 Q. Now, you're Leroy Baker. 

13 A. Uh-huh. 

' 
14 Q. The dresser would have been in back of you, the 

15 dresser at the top of th.e diagram, would it not? 

16 The dresser is· beside it. 

17 Q. Beside it? 

18 A. 

19 Q. So vour back with the dresser to your side. 

20 A. My back is towards the· other bed, the bed on 

21 
Q. Well, now if your back was ~-

22 A. Here's the dresser, okay? 

23 Q. Right. 
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1 A. This is the bed, over by this this wall nex_t to the 

2 other bedroom. 

3 

4 

Q. 

A. 

You're referring to this bed, here? 

Yes. This is the bed beside the doorway into the 

5 other bedroom. 

6 

7 

8 

Q. So Leroy's facing this way? 

A. Yes. 

Q. He's facing this way, across the diagram (indicating' 

9 referring to Commonwealth's Exhibit No. B. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

Uh-huh. 

Okay. You're by them and the bed is generally 

in back of you, but you're facin~ across the room and you're 

Leroy Baker? 

A. 

Q. 

Uh-huh. 

Okay. Now, I'm Aaron Johnson, I'm down on my knees 

picking up the money. _Now, which way shall I turn? · (Indicat­

ing.) 

A. With one hand on the floor. 

Q. This way? 

A. Put one hand on the floor. 

Q. Okay. 

A. And lay down on the bed. 

Q. This one is up on the bed? 
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1 A. No, bring it around some. 

2 Q. This way? 

3 A. Yes. Put it un a little bit. You're not that short. 

4 Q. How? 

5 A. He wasn't leaninp: over that far. 

6 Q. · Ye·s, but my arms are only so long, so his arms were 

7 longer. And one arm was on the floor, one arm was on the bed? 

8 (Indicating.) 

9 A. Yes. 

10 Q. This is the way it was? 

11 A. Yes. 

12 Q. Thank you, Miss Greene. That's all the questions I 

13 have. 

14 REDIRECT EXAMINATION 

15 BY MR. HORAN: 

16 Q.. Miss Greene, other than this case have you ever 

17 testified in a Criminal Courtroom before? 

18 A. No. 

19 
MR. HORAN: No further questions. 

20 
THE COURT: Is this Witness free to go? 

21 
MR. LYNCH: Yes, Your Honor: 

22 
THE COURT: Do you have any other questions in this 

23 
regard? 
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(OFFICER KENNEDY) 

1 Q. Now, directing your attention to this item contained 

2 in the plastic bag. Of course, it appears to be a black leathe~ 

3 coat, can you tell us where you found that? 

4 

5 

6 

7 

8 

A. Yes, sir. This is the coat, of Leroy Baker that 

was found on the bed upstairs. 

Q. In the room where the shooting occurred? 

A. Yes, sir. 

Q. That was about what time of the day or night that you 

9 found it? 

10 A. I arrived at the scene approximately 5:30, so the 

11 coat would have been collected approximately 6:30 in the 

12 morning. 

Q. 

A. 

Q. 

A. 

Where was it in the room? 

On one of the beds, in a corner of the room. 

MR. LYNCH: Are there any questions? 

CROSS EXAMINATION 

BY MR. HORAN: 

Officer Kennedy, how do you know that's his coat? 

I was told it was his coat hv.--S.elleral of the people 

there. That's the only way I knew it was his. We collected 

two that day. We collected the one that they claim was 

\ 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Mr. Baker's and then another one that they claim was Mr. Green 's 

They were identical coats •. 
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(LEROY H. BAKER) 

1 as much as you can. 

2 How old are you, Mr. Baker? 

3 Twenty-eight. 

4 

A. 

Q. You are presently now at Fairfax County Jail, are you 

5 not? 

6 

7 

8 

9 

A. Right. 

Q. How long have you been there? 

A. I've been there now for four months. 

Q. And before that, with whom were you living? 

A. Frances King. Frances King. 

Q. And who lived there with you? 

A. A girl-friend. 

Q. What was her name? 

A. Daisy Hogan. 

Q. And do you and Daisy have any children by this 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

relationship -- with your relationship to Daisy? 

you? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes, sir. Got one. 

How old is that child? 

He's two. 

Two years old? 

Yes, sir. 

And are there any other children that live there with 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. Town of Herndon. 

Q. Town of Herndon? 

A. Yeah. 

(LEROY BAKER 

Q. What did you do there, Mr. Baker? 

146 

pp. 146-14 7) · 

A. Well, I was -- all different kinds of work at the 

time• And I was supposed to been -- checking meters, but at 

that time the guy was supposed to have taken another position. 

You know, the position was not open yet at the time. 

Q. How long had you been working there? 

A. It wasn't very long. I don't know -- l: got two pays. 

I'd say about four weeks, maybe a month. I don't know. 

Q. Now, Mr. Baker, have you.ever been convicted of a 

felony? 

A. ~ 

Q. Who cares for or who supports Daisy Hogan and the 

three children -- four children in all? 

A· 

Q. 

A. 

Most of the time I did. 

Did you know Aaron Johnson or Francis Greene? 

Well known. 

Q. Excuse me? 

A. 

Q. 

They was well known. 

Now, in regard to Aaron Johnson did you, can you say 

whether or not you had knowledge or lack of knowledge of the 
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1 fa,ct that he carried a gun? 

2 A. Yes, I do. 

3 At th"'°at time, you are talking about the date this 

4 incident occurred or --

5 A. All the time. 

6 On this particular day, November 29, 1975: you've 

7 heard the testimony of Witnesses that you, in fact, went to 

' 8 6220 Second Road in Fairfax County. Is that fact true? 

9 A. ~id. 

10 Did you do that? Tell the members of the Jury what 

11 time you first went there that day. 

12 
A. 

It was approximately about 5:00 o'clock. 

13 In the morning or afternoon? 

14 A. It was in the afternoon. Him and his brother, he 

15 wanted me to take him to the bank. I said wait a few minutes. 

16 

17 

18 

. 19 

20 

21 

22 

23 

When did this happen? 

A. The first time. So I took him to the bank and he got 

a check cashed.and.he said he had to do some shopping. So we 

carried him to the Safeway to do some shopping and so, when he 

come back, I had bought some groceries myself, so I took it dow1 

to the house and come back. 

Which house did you take it to? 

A. Where I lived at. 
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5 

6 

7 

8 

9 

10 

11 

12 

·13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

~ 23 

149 

(LEROY BAKER pp. 149-150) 

gun? 

MR. HORAN: I object, Your Honor, to that question. 

The Witness has already testified that he did not see anyone 

with a gun the first time around. 

THE COURT: That's true. 

MR. LYNCH: All right, I'll re-phrase the question. 

THE COURT: Please re-phrase the question, sir. 

BY MR. LYNCH: (Resuming.) 

Q. Did you ever see Aaron Johnson with a gun that 

particular day? 

A. No, sir. 

Q. Now, when you went back the second time -- this is 

later on in the day where did you qo to? 

A. Well, like I say, when I came back to the house ~hey 

had the crap game going upstairs so he was sta.,icU.nq_; .over -­

well -- back towards the wood, there's a doorway there, and aR 

he was staai.:!ing up, I was kneeling down and you could see the gtn 
in his pocket. 

Q. Now, you just said to me a minute ago that you didn't 

see anybody with a gun. 

A. Yeah, but the first time when I first went in I didn':: 

see it, you s.ee, because he was down. But the second time I 

went up.to the upstairs -- you see, I was kneeling down and he 

was up, and I could see the print in his pocket. 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

150 

Q. All right, step down here a minute, would you, please: 

(The Witness left the stand.) 

Q. Now, place the gun where you said it was _.;,. where 

you thought it was. 

A. Just like this in the pocket. 

Q. Now, turn around and show the Jury, please? 

Now, what are you talking about -- you were saying 

Aaron was doing something? 

A. Like I told him, you know, I was ready to leave, 

you know, when the dice roll off the board. ~aro~ Johnson said 

Did you see the dice roll off? John said No. So I just 

picked up the dice because he didn't say not to shoot it. So 

l picked it up and shot it. 

Q. Well, Mr. Baker I'm talking about the gun, now? 

A. All right. 

Q. Can you tell the Jury about the gun -- who got the 

gun would that have been the pocket, the right-hand 

pocket whereyou saw it? 

A. Yeah, that's right., Correct. 

Q. You were at the point that I was to get the gun off 

the Judge's Bench. I asked you if you were talking about your 

bending down or something. Could you tell the Jury about that? 

A. Well, I was down like this here (indicating) and 
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(LEROY BAKER pp. 152-153) 

1 they said Johnson was going in his pocket. And that's when I 

2. turned around and shot him. 

3 Q. Now, tell the members of the Jury, please, if you can 

4 refer to Commonwealth's Exhibit No. 8, if that will help you. 

5 

6 

First of all, would you look at Commonwealth's Exhibit No. 8 

I 
and tell the Jury, as far as you recollect, was this the generalJ 

7 layout of the upper room? 

8 A. I can't really say, you.know because --

9 Q. But can you look at it? 

10 A. Like these are the stairs, that's the dresser there, 

11 I really don't know. 

12 Q. All right. Now, where were you when you shot Aal"on 

13 Johnson -- in the room -- where in the room? 

14 A. I.was in the middle of the floor. 

15 
Q. And can you demonstrate to the Jury, please. I 

16 
might have to get you up again. 

17 
(The Witness left the stand.) 

18 
Q. Can you demonstrate to the Jury when you say you went 

19 
to get your coat? 

20 
A. Yes, sir. 

21 
Q. Why -did you turn around? 

22 
- A. Well, I felt something like, you know, there was 

23 
something behind me so this is when I turned around. That's 
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1 when Johnson was going in his pocket. 

2 Q. All right. Now, demonstrate to the Jury if you would 

3 please, how Mr. Johnson was going in his pocket; how was he 

4 standing? 

5 A. He was in between the door so he turned his back 

6 towards the blind side of the door. He was going up his leg 

? just like this here (indicating) pointing to his pocket·. 

8 That's when I shot him. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

A. 

Q. 

Q. 

there? 

A. 

Q. 

All right. How many times did you shoot him? 

Once. 

Which hand did you use to fire the gun? 

_My right hand. 

Go over and have a seat, please: 

(The Witness resumed the stand.) 

Did you have that gun with you when you went in 

Yes, I did. 

Did you have it when you went the first and the 

second time? 

A. Yes, sir. 

Q. Why did you have it? 

A. For protection. 

Q. Why did you feel you needed protection? 
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(LEROY BAKER pp. 154-155) 
-

1 A. Because it's kind of a bad neighborhood, everybody 

2 always talking about it. 

3 Q. What happened after you shot Johnson; so far as--

4 there's no quest ion that you , is there not, intended to shoot 

5 Mr. Johnson? 

6 A. Well, there wasn't any intention but I was just only 

? t~ying to protect my life. 

8 Q. Now, after you shot Mr. Johnson, what happened in so 

g far as Henry Greene? 

10 A. What he done, he come and he said, Leroy, what did 

11 you do that for?· That's when he grabbed for my gun. I 

12 pointed the gun up and somehow he pushed me back and that's 

13 when the gun went off. 

14 

15 

16 

l? 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

He pushed you back? 

Yes, sir. 

Do you know what you went back against? 

I fell back against the wall. 

Do you know which wall? 

Well, the wall towards the woods. 

The wall towards the woods? 

Yeah. The side where the beds was -- like the beds 

was up against the wall •. and that's where he pushed me at. 

Q. When Henry came after you, did you still have the 
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1 gun in your hand? 

2 Yes, I did." Bit I had no intention of tryinq to kil~ 
3 this man. 

4 Did you intentionally pull the trigger, so far as 

5 Henry Greene is concerned? 

6 No,. I didn't. 

7 Where was your coat at this time? 

8 A. It was behind me on a bed or something; I don't know 

9 where it was. 

10 0. Did you have your coat on as you shot Aaron Johnson? 

11 A. No, I didn't. 

12 0. Is this your coat? I show you what has been marked as 

13 Defendant's Exhibit 2. 

14 
A. Yes, it is. 

15 0. Where did you, after the second shooting, how did you 

16 
' feel, what did you feel? 

A. 
17 

Well, I was scared. I was scared when I heard the sho 

the first round and, like I say, I had n~ intention of shooting 
18 

the second one. 
19 

0. Where did you go, after the second shot? 
20 

A. I ran down the street -- I ran where I lived at but 
21 

everybody said that I went in this~· frier:id' s house. But I didn' 1tJ 
22 

go in her house. 
23 
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3 

4 

A. 

(LEROY BAKER) 

I didn't see him. 

You didn't see him at all? 

No. 

165 

How about the girl who testified this morning -- see 

5 her? 

6 A. I seen her one time but at that time, to my knowledge, 

7 I thought she went back downstairs, because there wasn't no 

a · other girls up there. 

9 Now, eventually, it's your testimony that you get in 

10 an argument over the pot? < 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. I don't say it was an argument, because it wasn't no 

argument, just some words like he said, the first thing Johnso 

said, I am not gonna let you take my money like that. I said 

man, I haven't took no money from you. 

A. 

Q. 

A. 

Johnson said that? 

Yes, he did. 

It's your testimony right after that you rolled againi 

No. Just like I said -- this one dice that went off 

the board and allthree witnesses that know this; they said the 

dice wasn't off the board but the dice was off the board and 

Johnson did not say you couldn't shoot no more, so to be fair, 

you know, I took the dice and rolled them again. That's when 

I made my point. 
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(LEROY BAKER pp. 168-170) 

1 A. I don't know. 

Q. ·Well, a gun won't show in those. 

3 A. Say what? 

4 Q. You couldn't see the top of th~ gun, could you? 

5 A. ·I could see the whole·gun in his pocket. 

6 Q. You could see the gun in his pocket? 

7 A. It's like the gun in my pocket a little while ago, 

8 you could see it in his and I know you seen that~ You can see 

9 it like you saw me, you could see it in his pocket.. 

10 Q. Now, your testimony is that you picked up the pot 

11 and that there's no argument going on? 

12 A. No. 

13 Q. What did you do right after you picked up the pot? 

14 A. I was ready to leave~ 

15 Q. You got ready to leave? 

16 A. Right. 

17 Q. ·Because you finished with the dice game? 

18 A. I see it wasn't no sense in arguing because I wasn't 

19 trying to get myself involved in no trouble. 

20 Q. Well, I thought you said nobody was arguing? 

21 A. There wasn't kind of an argument, it was like some 

22 cross words, that's all. 

23 Q. Just some cross words? 
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3 
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5 

6 

7 

8 

9 

10 

11 

A. I don't call that really arguing. 

Q. Now, was Aaron Johnson angry? 

A. I don't know. 

Q. How about Henry Greene, was he angry? 

A. He didn't seem like to be. 

Q. How about you? 

A. 

Q. 

A. 

Were you angry? 

No, I wasn't. 

Nobody's angry? 

No.· 

169 

Q. And you're just going to pick up your coat and you're 

12 going to leave? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. That's right. 

Q. Now, you testified that Aaron Johnson ran his hand 

up his leg like this? (Indicating) 

A. 

Q. 

Yes, sir. 

And, I believe, you testified he had his side to you~ 

he wasn't facing you? 

A. · Yes, he was facing me but he had turned on an angle. 

- Q. 

A. 

Q. 

Was he like this? (Indicating.) 

On an angle -- know what an angle is? 

Angle's like this. (Indicating.) 

Which kind of angle was he? 
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2 

3 

4 

5· 

6 

? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l? 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Oh, maybe about 30 degree angle, I don't know. 

This way? (Indicating) 

Right. 

With you right there? (IndicatinP,.) 

Huh? 

170 

You're right there and he's at this angle from you? 

He wasn't quite that way, quite the way you're sayine; 

Well, how was he? 

Turn back a little. 

Like this? (Indicating.) 

A. All right. Just like standin~ between the 

door. You turned on an angle -- on the blind nide -- he 

thought I didn't see him but he was trying to ~o up his 

pocket. That's about the time I shot him. 

he 

you. 

Q. 

A. 

Q. 

A. 

He turned away from you like this? (Indicatin~.) 

No, he don't turn around like that. 

You said he was on the blind side. 

The side where his gun was was the blind side, but 

I'm looking right at this man just like I'm looking at 

So, he was tryinp, to go in his pocket and get his gun. 

Q. Okay. He put his hand down inside his pocket? 

A. I can't really say that. 

Q. Pardon? 
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(LEROY BAKER) 

1 shot him in the chest? 

2 A. Yes, I did. 

3 Q. And you knew you shot him in the chest? 

4 A. I didn't know exactly I shot him in the chest, I say 

5 I probably shot him in the chest. 

6 Q. It is a fact that you told Investigator Woodrell that 

? you just drew quicker than he did? 

8 A. Well, I might have, I don't know. At that time, I 

9 was in shock. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

A. 

What did Johnson do after you shot him? 

What did he do? He fell. 

Just fell ri~ht down? 

Yeah. They said he was trying to say something, but 

I don't know what he was tryin~ to say because I was - I wasn't 

there. 

Q. 

A. 

Q. 

You weren't there when he tried to say something? 

No. I.wasn't. 

And right after you shoot Johnson, then Henry Greene 

comes and tries to get the ~un away from you? 

A. Right. 

Q. And you shot Henry Greene in the facn? 

MR. LYNCH: Your Honor, he keeps sav:.ng face. It 

wasn't the face. Dr. Beyer, unless Dr. Beyer was talking about 
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(OFFICER MILLER pp. 175-176) 

1 a different ;person, it was the left temple. He keeps saying 

2 face. 

3 MR. HORAN: Maybe that's not part of your face. It 

4 seems to me left temple is part of your face. 

5 THE COURT: All right. Was there testimony it was 

6 the left temple? 

7 MR. LYNCH: Yes. 

8. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: All right. We'll let it stand. That's 

what it was. 

BY MR. HORAN: (Resuming.) 

Q. You shot him in the head? 

A. But it was on the side, like I had the gun, I had 

no intention to kill this man because, I mean, this man had 

no -- well, we had no quarrel or nothing so why should I shoot 

this man? This man hadn't done anything to me, so when he 

pushed me that~s when the gun went off. 

Q. You took the gun with you for self defense, is that 

what you said? 

A. Not self defense, but protection. 

Q. 

A. 

Q. 

A.: 

You carried a gun all the time? 

Most _of .the time. 

You need protection all the time? 

That's right. 
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you? 

Q. 

A. 

Q. 

A. 

176 

And you have no hesitancy about using that gun, do 

No, if I'm in the right. 

Pardon? 

If I'm in the right. 

Q. Now, Henry Greene didn't try to shoot you, didn't 

try to do anything to youi 

A. Well, I wasn't intending to shoot this man, either. 

Q. He was trying to take ~he gun away from you? 

A. Yeah. Well, I figure I don't see why the reason he 

jumped me like he did because I hadn't said anything to this 

man. 

Q. 

A. 

Was Aaron Johnson a friend of Henry Greene? 

I think his brother in law. I don't know. I don't 

know too much .about the family. 

Q. Well, now, Johnson -- or Henry Greene -- just saw you 

kill Aaron Johnson, didn't he? 

A. See what? 

Q. 

A. 

Q. 

A. 

Q. 

On this night, he saw you kill Aaron Johnson? 

Right. 

And he tried to get that gun away from you? 

Right. 

Did you say, All right, Henry, here's the gun ? 

1 t:t• 
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(LEROY BAKER pp. 179-180) 

A. All right. 

. Q. Nobody said they were going to hurt you? 

A. No. 

Q. Henry Greene didn't threaten you at all? 

A. That's right. 

Q. And either did Aaron Johnson? 

A. That's right. 

Q. ·But you shot them? 

A. Yes, I did. 

179 

Q. And that wasn't for any protection because nobody 

was threatening you, were they? 

A. What am I supposed to do -- let this man just turn 

around and just blow me away? 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Pardon? 

What am I supposed to do -- let thi~: man blow me awa~t? 

But nobody threatened to blow you auay, did they? 

They don't have to. 

Nobody said he was going to shoot you? 

This man was going for his gun. What am I supposed 

to do, run downstairs and let him shoot me in my back? 

Q. You just thought it was easier to handle this thing 

by shooting them both? 

A. No. Like I said, I had no intentior of shooting the 
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1 second man. Like I didn't want to shoot the first guy, now 

2 what am I supposed to do; stand there and let him shoot me and 

3 then shoot him back? Like we're playing cowboys or something? 

4 Q. Let's play cowboys a minute, Mr. Baker. When you 

5 pulled the gun out, didn't you have the gun pointed at Aaron 

6 Johnson? 

7 

8 

9 

10 

11 

A. 

Q. 

A. 

Q. 

Where was his hand? 

Whose? Whose hand? 

Aaron Johnson. 

It was going -- it was goin~ in his pocket. 

Did you say anything to him, like '?ull that gun out 

12 or I'll blow your head out·? 

13. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23. 

A. 

Q. 

I couldn't say that because I was in shock, man. 

Well, his hands were down. 

A. When you see somebody pull a gun on you, see how much 

you can say. 

Q. But his hands were down. 

A. But I'm just sayin!;, let somebody pull a gun on you 

and see what you say. 

Q. 

A. 

Q. 

A. 

His hand was down inside his pocket? 

This man was p,oing for his gun. 

RiP,ht. 

What am I supposed to tell him? Tell him, don't go f 
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Q. 

A. 

Q. 

A. 

Where was it? · -

By his pockets .• 

By his pockets? 

182 

(LEROY BAKER) 

Only he was going into them, he hadn't got into them 

5 but he was going in them. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

.20 

21 

22 

23 

Q. 

A. 

Q. 

He hadn't gotten to his pocket? 

No, he hadn't. 

And you already got the gun out and you were 

pointing it towards him? 

A. This is when I turned around. 

Q. Talking about when you were pointing a gun toward 

him? 

A. That's, as I say, that's when I turned around and 

that's when I shot him. 

Q. Well, you just turned around and shot without even 

looking? 

A. I said the man -- I, ah -- I said the man was going 

into his pocket to get his gun. 

Q. All right, Mr. Baker. When you turned around and 

you got your gun out and you re pointing that gun at him, wher~ 

is his right.hand at that time? 

A. 

Q. 

By his pocket, right pocket. 

By his pocket. And you' re pointing ·:he gun at him 
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2 

Q. 

A. 

184 

(LEROY BAKER) 

Going for his pocket? 

(Nodding affirmatively~) 

3 Q. Now you reached down underneath your sweater and you 

4 pulled that gun out and turned around and faced him, is that 

5 right? 

6 

7 

A. 

Q. 

Right. 

Where was his hand when you turned around with the 

8 gun facin~ 

g A. It was in his pocket. 

10 

11 

Q. 

A. 

12 pocket. 

13 Q. 

In his pocket? 

Yeah. When he fell his hand came right out of his ,-

Pardon? 

14 A. When he fell his hands went out in front of him, just 

15 like this here. (Indicating.) 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

Just went out in front of his body? 

Yeah. 

When you pulled the Run out and turned around, and 

you faced him --

A. 

Q. 

A. 

Q. 

Rip:ht. 

-- did you say anythin~ to him at all? 

I didn't say nothing. 

Never said a word, iust. shot. 
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5 

6 

Q. 

A. 

Q. 

A. 

Q. 

(LEROY BAKER) 

BY MR. LY~CH: (Resuming.) 

You're pointing +o M'hi,.,~ rn-1n? 

(In di cat ing.) 

The man with the striped pants? 

Yeah. 

And can you see the bulge that you said you saw 

186 

-

? before in the photograph? 

8 A. Yeah. Right here. 

9 

10 

11 

12 

13 

14 

15 

16 

l? 

18 

19 

20 

21 

22 

23 

-1 

Q. You're pointing to the lower part of his -- of the 

bodies• thigh there? 

A. Rip;ht. 

Q. 

A. 

Q. 

A. 

Q. 

In commonwealth's Exhibit No. 3? 

Yeah. 

Js that the same bulge ·you saw? 

Right. 

Do you remember how Mr. Horan asked you about the 

position of Aaron Johnson's hand when he fell.After you shot 

him; did he fall with his hand in his pocket, like this 

(indicating)? 

A. I don't know, see, I don't know. I don't know how 

he hit or which way he fell.· 

MR. LYNCH: That's all I have. 

THE COURT: Recross or redirect? 
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(MRS. KING pp. 201-212) 

1 here -- Johnson pulled a gun on her -- I assume she can testify 

2 to that. But he's not talking about that, he's talking about 

3 

4 

5 

6 

7 

reputation. 

THE JUDGE: This specific thing, such as 

character, as to turbulence, not carrying a gun, is that 

not a specific act? 

MR. HORAN: No. That's not reputation. That is not 

8 evidence of a turbulent nature, the mere fact that he carries 

9 a gun. No, she knows of a specific act. 

10 

11 

MR. LYNCH: She does. 

MR. HORA~: Where he shoots· the gun? That is 

1 2 not what he is askinq. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: Will you lay your foundation based ona 

specific act, would you, Mr. Lynch? 

Jury:) 

Q. 

MR. LYNCH: Yes, sir. 

THE COURT: Okay. 

(The proceedings resumed within the hearing of the 

BY MR. LYNCH: (Resuming.) 

Mrs. Kin~, you stated that you have known Aaron 

Johnson for about nine years? 

A. 

Q. 

Yes, sir. 

Can you tell the members of the Jury, please, whethe1 
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1 or not he ever pulled a ~un on you? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. Sure, he did .. But he never shot me. 

Q. But he pulled a gun_ on you? 

A. Sure. 

Q. About how many times? 

A. I can't count them. 

Q. You can't count them? 

A. (Nodding negatively.) 

Q. More than five? 

A. More than five. 

Q. More than ten times? 

A. I'd say that. 

Q. When would he do that? 

A. 

Q. 

A. 

Q. 

When he got mad. Is that all? 

MR. LYNCH: That's all we have. 

THE COURT: Mr. Horan? 

CROSS EXAMINATION 

BY MR. HORAN: 

Mrs. King did you live with Mr. Johnson? 

No, sir. 

During these nine years when he pulled a gun on you, 

would it be in the course of an argument between you and he? 

A. Yeah. 
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10 
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20 

21 

22 

23 

Q. 

threaten 

that 

A. 

Q. 

A. 

Q. 

A. 

Q. 

he 

A. 

Q. 

A. 

Q. 

A. 

Q. 

203 

And in the course of those arguments, did you ever 

him with any weapon'? 

No. 

Knife'? 

No. 

Gun'? 

No. 

In the course of an argument, it's your testimony 

would pull a gun on you'? 

Sure. 

Pardon'? 

Yes. 

He never shot you or anything like that? 

No. 

As a matter of fact, you never knew him to shoot 

anybody, did you? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

No. 

How well do you know the Defendant l:ere? 

Baker? 

Yes. 

I know him as a friend. I don't know. 

Baker ~s your friend? 

Yeah. 
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10 

11 

12 

13 

14 

15 

16 

. 17 

18 

lQ 

20 

21 

22 

23 

o. 

A. 

Q. 

A. 

Are you related to Daisy Hoean? 

Sister. 

Daisy Hogan is your sister? 

Yes, sir. 

204 

Q. And he lives with Daisy Hogan; Baker lives with 

Daisy Hogan? 

A. Yes, sir. 

nothing big. 

Me and Baker had an ar~ument but it was 

Q. Pardon? 

.A. We had an argument but it wasn't nothing big. 

ain't got nothing against nobody. 

Q. Who had arguments? 

A. Me and Leroy. 

Q. You and Leroy had arguments? 

A. (Nodding affirmatively~> 

Q. Did he ever pull a gun on you? 

A. No • 

MR. LYNCH: Your Honor, I think-- well, 

it's already been.answered. 

It doesn't make any difference now. 

BY MR. HORA~:· (Resuming.) 

Q. You know he carried a gun, didn't ,you? 

I 

A. Well, he had one but I never, you know, saw.it on 
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1 him. I never saw t!"le r.::1:-: on him. 

2 () . How many times did you see him in the last month 
. 

3 before he shot Johnson and·Henry Greene? 

4 MR. LYNCH: Your Honor 

5 THE COURT: Just don't answer the question, ma'm. 

6 Mr• Lynch? 

·7 MR. LYNCH: I'd like to a!Jproach the bench, again. 

8 THE COURT: Please do. 

9 (The following was had at the Bench, outside of the 

10 hearing of the Jury:) 

11 MR. LYNCH: Your Honor, I'm surprised at Mr. Horan. 

12 I think he knows better that-this case talks about the victim 

13 in a criminal case. Now, Mr. Horan cites the Barnes Case, 

14 which he really didn't agree with in the first olace and now 

15 is thinking and carryinq it over to apply to the Defendant 

16 I don't think he can. He can qo into general reputation of --

17 THE COURT: Uh-huh. 

18 MR. LYN·CH: But not any specific acts. 

19 THE COURT: Not any specific acts? 

20 MR. HORAN: I am just approaching her on the question 

21 of his turbulent nature. 

22 MR. LYNCH: Not by way of specific acts, is what 

23 I'm saying. 
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THE COURT: The Attorney General conceded before us \ 

that where an accused adduces evidence that he acted in self 

defense to a situation, then the specific act is admissible. 

Wait a minute. That is to show the decedent again. That's 

the Stover case. 

If Mr. Horan disagrees with Mr. Lynch's position, can 

you cite me anything specific to support it? 

MR. HORAN: Well, Your Honor, just specifically 

that's one book of law. The minute he takes the Witness 

stand he puts his character --

THE COURT: Not the fact that he took the stand, 

itself. But this is not him you are cross examining; it is 

anQther Witness that's come forward. 

MR. HORAN: That's right. 

THE COURT: All right. On direct, ~e asked about 

Johnson's character. You redirected on that and now you are 

moving toward the Defendant through this Witnesn. 

MR. HORAN: That's right. 

THE COURT: And it seems to be out of line. 

It is not in response to direct, number one. 

MR. HORAN: Well, I would make her my Witness. 

MR. LYNCH: Your Honor --

MR. HORAN: I don't know what he said. 
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MR. LYNCH: He's done that. 

MR. HORAN: I'm beyond the scope of direct, there's 

no question about that and I'm bound by what she said. 

THE COURT: Then you're making her your Witness as 

to this man's character? 

MR. HORAN: That's right. 

THE COURT: You're saying he's placed his character, 

and it's his position now that specific acts may be adduced 

in the examination, is that correct? 

MR. HORAN: Yes, Your Honor. 

THE COURT: Mr. Lynch, you say no? 

MR. LYNCH: No, sir. There is authority for that. 

He says it is Hornbook law but not for the Defendant. 

MR. HORAN: Your Honor, let me at this juncture ask 

the specific character question. 

THE COURT: If you want to lay the foundation you 

are pointing out before Mr. Horan, then I think it's incumbent 

upon you at this time to do that. 

MR. HORAN: All right. 

THE COURT: And 

MR. HORAN: She has already said in answer to her 

question that he never thre:atened her. 

And so --
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helps 

THE COURT: 

MR. HORAN: 

them. 

THE COURT: 

MR. HORAN: 

THE COURT: 

208 

'.:°!°lat IS true. 

So Defense i.s not hurt by that, that 

Right. No problem with that. 

I want to ask her the character. 

I don't think you have to get into the 

7 general character questions .-that you were talkinq about just a 

8 while ago. 

9 

10 

11 

MR. HORA.~: Right. 

THE COURT: All right. 

MR. HORAN: Okay. 

12 (The Proceedings resumed within the hearing of the 

13 Jury:) 

14 

15 

16 

17. 

18 

19 

20 

21 

22 

23 

BY MR. HORAN: (Resuming.) 

Q. Miss Kihg, have you ever, in any community in which 

you lived; have you ever hea:rtl Leroy Baker's character for 

peace and good order discussed?. 

A. 

Q. 

A. 

I don 't know . 

You don't know whether you ever heard that discussed? 

Right. 

MR. HORAN: I have no other questions •. 

THE COURT: All right, sir. Mr. Lynch? 

MR. LYNCH: No other questions .. 
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(REBUTTAL OF GERALD SPEARS 209-211' 

1 THE COURT: All right. May this Witness be excused? 

2 All right, thank you. You're free to go, ma'am. You 

3 may leave or stay in the Courtroom, as you would like. 

4 MR. LYNCH: ~~·s the Defendant's case, Your Honor. --
5 THE COURT: Does Commonwealth have any rebuttal? 

6 MR. HORAN: One Witness, Your Honor. Gerald Spears. 

7 MR. LYNCH: Your Honor, Mr. Spears is being called 

8 as 2 rebuttal witness and I would like to discuss the matter 

9 with the Court and Commonwealth. 

10 THE COURT: All right. Please come forward, then. 

11 (The following was had at the Bench, outside the 

12 hearing of ·the Jury:) 

13 MR. LYNCH: Your Honor, I'd like to inquire as to 

14 what the essence of that testimony of Gerald Spears is to see 

15 whether 

16 MR. HO~: I haven't talked with Mr. i;pears because ho 

17 showed up late, b.u.t_he will testifv ~s he did downstairs that 

18 this Defendant never turned his back. It was testified hP 

19 
turned back and was going away. 

20 THE COURT: He was present at the scene, wasn'~ he? 

21 
MR. HORAN: He was at the scene. 

22 THE COURT: That's why you're bringing him on, as 

23 
an eyewitness that can testify; you're bringing him on for 
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his eyewitness testimony? 

MR. HORAN: That's right. 

MR. LYNCH: But, Your Honor, this should have been -­

I'm submitting the Court is -- he should have been called as a 

Witness in chief, because, otherwise -- and if the Court 

allows the Commonwealth to do this, then they can do it 

theoretically every time. They can call two or three Witnesses 

take a case to the Jury and that puts the Defendant in the · 

position of going forward with the proof, and then they just 

save their ace Witness for the last Witness. 

I'd ask the last Witness to be heard before the Jury. 

What I'm saying to the Court is, not that he wasn't there, not 

that he's not a competent Witness, not that he may not have 

relevant testimony, but that he should have been called for the 

case in chief. Mr. Horan didn't call him and he waived his 

right to call this Witness. 

THE COURT: I don't agree with you, Mr. Lynch. I'm 

going to overrule your objection. 

Jury:) 

MR. LYNCH: Please note my exception. 

THE COURT: Yes, sir. 

(The Proceedings resumed within the hearing of the 

MR. HORAN: This Witness has not been sworn, Your 
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l ,1 

I 2 I 

Honor. 

3 Mr. Horan? 

4 

5 Whereupon, 

THE COURT: May I ask how old this Witness is, 

MR. HORAN: Fourteen, Your Honor. 

6 GERALD F. SPEARS 

211 

7 called as a Witness by Counsel for the Commonweal th, having 

8 been duly sworn by the Clerk of the Court, was examined and 

g testified as follows: 

10 DIRECT EXAMINATION 

11 BY MR. HORA~: 

12 Q. State your full name, please? 

13 A. Gerald F. Spears. 

14 Q. How old are you, Mr. Spears? 

15 A. Fourteen. 

16 Q. Directing your attention to the early morning hours-

17 speak right into the microphone --d irecting your attention to 

18 the early morning hours of November 29, 19 75 did you have 

19 occasion to be in Virginia Newman's house on Second Road in 

20 Fairfax? 

21 A. Yes, sir. 

22 Q. What time .Aid you get there? 

23 A. I don't know what time it was. 
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1 Q. Was it the night before or early in the morning of 

2 the 29th? 

3 What do you mean, the nieht before? A. 

Q. 

5 No, I got there that nieht. A. 

6 Q. Okay. Were you there when the dice game was going on? 

7 A. Yeah. 

8 Q. Where was the dice game taking place? 

9 A. Upstairs. 

10 Q. Who was in the dice game? 

11 A. It was Larry, and Leroy, and Aaron. That's all that 

12 I know of. 

13 Q. Now, is Leroy -- Leroy Baker? 

14 A. Yeah. 

15 Q. And Aaron, is that Aaron Johnson'? 

16 A. Yeah. 

17 Q. Was Henry Greene in the game? 

18 A. No, I didn't see him at it. 

19 Q. Henry Greene? 

20 A. Henry Greene. 

21 
Q. I show you this picture, Commonwealth's Exhibit No. 4. 

22 
Do you k·now that man? 

23 
A. Yeah. 
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10 

11 

12 

13 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

SPEARS 

Who is that? 

That's Frank Greene. 

Frank Greene? Francis Henry Greene? 

Yeah. 

You know him as Frank? 

Yeah. 

Was he in the dice game? 

213 

. 213-214 

A. No, he might have been but I ain't seen him at it 

because I kept going up and down. 

Q. Okay. Did there come a time, Mr. Spears, when you 

saw any shooting take place? 

A. 

Q. 

Yeah. 

Will you tell the Jury how that happened? 

14 A. Well, where everybody said that it was J.\driarr! s 

15 money an·d Leroy said it wasn't. So, then he picked it up. 

16 Q. Who picked the money up? 

l? 

18 

19 

20 

21 

22 

23 

A. Adrian. He picked up his money, then 

Q. 

A. 

Q. 

Who is Adrian~ is that Aaron Johnson? 

Yeah. 

Okay. 

A. And then, Leroy keep telling him to put it down and 

he 'didn't and then Leroy went to get his gun. He pulled it 

out and then he shot him and I ran down the stairs. 
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1 Q. 

2 A. 

3 Q. 

4 shot? 

5 A. 

6 Q. 

7 A. 

8 Q. 

9 A. 

10 Q. 

11 A. 

12 Q. 

13 A. 

14 Q. 

15 A. 

16 
Q. 

17 
A. 

18 
Q. 

19 
Baker? 

A. 
20 

21 
Q. 

A. 
22 

23 

' 

214 

You ran downstairs? 

Yeah. 

Did you get a chance to see Mr. Johnson before he got 

Yeah. 

Did he .have a gun? 

I don't know. 

Did you see one? 

No. 

Did_you see what he was doing before he got shot? 

He was on his knees on the bed 

Doing what? 

He had one hand down in front of him. 

What was he doing? 

He was picking up the money. 

Was that just before he got shot? 

Yeah. 

Did you at any time see Mr. Johnson threaten Leroy 

No. 

You think you would have seen it if he had? 

Yeah. 

MR. HORAN: No further questions. 

,t·:~o 
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., 

1 

2 

A. 

Q. 

217 

(GERALD SPEARS pp. 217-218) 

No. 

Have you talked to these people before you testified 

3 here, today? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

No. 

About what happened that night? 

No. 

Now I believe you said that·Aaron Johnson's hands 

were where as Leroy shot him? 

A. One was in front of him, one was kind of like beside 

him. 

Q. Could you stand up, please, and show up what you're 

talking about? 

A. Sort of like this. (Indicating.). 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Please continue, Gerald. Where was the c,ther hand? 

Like right here (indicating) beside him. 

By his pocket? 

It wasn't by his pocket, it-was down-more. 

His right hand, then? 

All's I know is what hand it was. 

As a matter of fact, you don't know where his hands 

were, do'you? 

A. 

Q. 

I know w.bQro his hands were. 

As he was shot, do you know where his hands were? 

1a_1· 
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... 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

-19 

20 

21 

22 

23 

218 

A. No, not really; I wasn'.t ,looking at his hands. 

~ As Leroy Baker shot him, you don't ~now wnere Aaron 

Johnson's hands were? 

A. I wasn't looking at his hands. 

~ Now, you don't know whether or not Aaron Johnson 

had a qun, do you? 

A. No. 

~ You're not saying he did; you're not saying he didn't. 

MR. LYNCH: All right, that's all. 

THE COURT: Anything else, Mr. Horan? 

MR. HORAN: No, Your Honor. 

THE COURT: All right. Thank you very much. You 

may step down or you may remaim in the Courtroom or leave as 

you see fit. 

For the Jury, I would ask you to retire at this time 

It is necessary for the Court to hear any motions of counsel 

and to go over the Instructions that will be given to you 

prior to summation by counsel. You may retire. 

(The Jury retired from the Courtroom, and the 

following was had outside the bearing of the Jury:) 

MR. LYNCH: Your Honor, at this time I would like to 

renew my motion to strike. Mr. Horan got a rebuttal Witness 

in so fast I didn't even have a chance to make it at that time. 
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2 II 
I' 3 ,I 

4 I 
5 r 
6 I 

? 

(COMMENT OF TRIAL JUDGE) 

P R 0 C E E D I N G S 
----------~-

THE COURT: Geritlemen, are you ready for the Jury 

to be brought in? 

MR. LYHCE: Yes. 

MR. HORAN: Ready for the Commonwealth, Your Honor. 

THE COURT: Members of the Jury, I have bef 1)re T'.le the 1 

Instructions which contain the law ~policable to this case. 

8 I'm now going to read them to you. You will not understand 

g them in their entirety. I can assure you of that, ri~ht now. 

10 But, please, read them when you're back in the Juryroom and 

11 attempt to understand the meanin~ of them. 

12 I have placed them in the order in which I think is 

13 relevant but the order in which they are read to you is not 

14 relevant to your decision. You may review them in the order 

15 which you care to do. 

16 Now, here are the Instructions. There are 26 of them 

17 and I'm going to take them one at a time. In this case, you 

18 
may find any one of the following verdicts with respect to the 

19 
death of Aaron Johnson. 

20 
One:· That the Defendant is guilty of murder in the 

21 
first degree. Murder in the first degree is punishable by 

22 
confinement in the penitentiary for life or for anv term not 

23 
less than 20 years. 

1.33 
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INSTRUCTION NO. f ------
The Court instructs the jury that the defendant is presumed 

to be innocent of the offense with which he is charged and this 

presumption of innocence goes with him through the entire case and · 

applies at every stage thereof and is sufficient to require you to 

find the def:endant not guilty unless and until the Commonwealth upon 

whom the burden rests, proves his guilt beyond a reasonable doubt. 

~l34 
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INSTRUCTION NO. I. 

The Court instructs the jury that the jury are the sole judges 

of the credibility of the witresses; and in determining the weight 

given to the testimony, of the witnesses the jury may consider the 

appearance and demeanor of the witness on the witness stand; their 

manner of testifying; their apparent intelligence or lack of it; their 

interest or lack of it in the outcome of the case; their temper, feeling 

or bias, if any has been shown; their opportunity for knowing the truth 

and having observed the things concerning which they testify; and from 

these and all other surrounding circumstances at the trial; the jury 

are to determine which witnesses are more worthy of credit and give 

credit accordingly. 

,. 
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INSTRUCTION NO. ::> -----

The Court instructs the jury that the burden resting upon the 

Commonwealth to prove guilt of the defendant beyond a reasonable 

doubt does not require that such guilt be proven beyond every imaginable, 

conceivable or ~ossible doubt, but only beyond a reasonable doubt. The 

jury must limit its consideration to the evidence introduced, arid you 

are not to go outside the evidence to hunt up doubts, nor must you 

entertain doubts which are speculative or conjectural. And if, upon 

. a consideration o:t' all the evidence you are satisfied of the guil:t of 

the defendant beyond a reasonable doubt, then you shall find him guilty. 

ta6 



INSTRUCTION NOo·~-4.:...-__ 

The Court instructs the jury that a mortal wound given 

with a deadly weapon in the previous possession of the slayer, 

without any provocation or even with slight provocation, is 

prima facie wilful, deliberate and premeditated killing, 

and throws upon the slayer the necessity of showing extenuating 

circumstances. 
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INSTRUCTION NO. 

The -Court instructs the jury that the presumption referred to in 

Instruction No. is not a conclusive presumption but may be 

overcome by proof of extenuating circumstances suffici.ent to create 

a reasonable doubt in favor of the defendant, either as to the degree 

of the offense or as to his guilt or innocence. You are the judges 

of whether the weapon used by the defendant in this case was a 

deadly weapon when used in the manner and under the circumstances 

in which it was used as disclosed by the evidence. 

138 
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The Court instructs 

INSTRUCTION NO;•~(~. 
j_/~--~-~-

the jury that ~ absence of proof to the 

contrary, malice may be implied from the deliberate use of a deadly 

weapon, when used in a manner calculated to take the life of another 

human being. 

t39 



INSTRUCTION NO. 6 -----
The Court instructs the jury that if there is an absence of 

proof to the contrary, malice may be implied from the deliberate 

use of a deadly weapon, when used in a manner calculated to take 

the life of another human being. 
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INSTRUCTION NO. 

The Court instructs the jury that the malice necessary to 

constitute a crime of murder may be either express or implied. The 

word 11malice 11 in the foregoing definition of murder is.used in a 

technical sense, and includes not only anger, hatred and revenge, but 

every unlawful and unjustifiable motive. It is not confined to ill 

will to any one or more particular persons, but is intended to denote an 

action flowing from a wicked or corrupt motive, done with an evil mind 

and purpose and wrongful intention, where the act has been attended 

with such circumstances as to carry in them the plain indication of a 

heart deliberately bent on mischief; therefore, malice is implied by 

law from any willful, deliberate and cruel act against another, however 

·sudden. 
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INSTRUCTION NO. cg-

The Court instructs the jury that to constitute a willful, delib­

erate, and premeditated killing, it is not necessary that the intention 

to kill should exist for any particular length of time-prior to the 

actual killing; it is only necessary that such intention should have 

come into existence for the first time at the time of such killing, or 

at any time previously. 
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INSTRUCTION NO. (' ----
The Court instructs the jury that every unlawful homicide is pre­

sumed to be murder in the second degree. · 

In order to elevate an unlawful homicide to murder in the first 

degree, the burden or proving the elements thereof is upon the 

Commonweal th·. 

It is your duty to consider all of the testimony, no matter by 

whom introduced, and ascertain therefrom i~ the defendant is guilty 

or innocent, and if guilty, of what offense. 

143 
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INSTRUCTION NO. I 0 
The Court instructs the jury that murder.in the first degree is the 

willful, deliberate, premeditated and malicious killing of a·human being, 

and if you believe from the evidence, beyond a reasonable doubt, that 

the defendant willfully, deliberately, premeditatedly and maliciously 

1
, killed Aaron Francis Johnson,. then you shall~n~im guilt:r~f~ 

I \n the.fi~st d .gree.atW fix his ~t..;.at eenf'~~n-ene · 
~ ~M. ' ~-\. 
perl;i\n+i- Ji;e-e.,----0P-·f?€>-~y.-t.e.r.m.. not les...5 ±.haR ~werrey=jea:I"S. 

The Court instructs the jury that murder in the second degree is 

the unlawful killing of a human being with malice and without pre­

meditation and deliberation, and if you believe from the evidence, 

beyond a reasonable doubt, that the defendant unlawfully killed Aaron 

Francis Johnson, with malice but without premeditation and deliberation, 

degree,~s ... . 
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Instruction No. 10 ----

The Court instructs the jury that murder in the first 

degre~ is the willful, deliberate~ premeditated and malicious 

killing of a human being, and if you believe from the evidence, 

beyond a reasonable doubt, that the defendant willfully, deliber-

ately, premeditatedly and maliciously killed Aaron Franci.· s Johnson, -4. 
. . (~ J,,vc, ~ w.! '.IV-

then you shall find him guilty of murder in the first &egree,..~ ""' 

specified in Instruction A, paragraph 1. 

The Court instructs the jury that murder in the second 

degree is the unlawful killing of a human being with malice and 

without premeditation and deliberation, and if you believe from­

the evidence, beyond a reasonable doubt, that the defendant. 

unlawfully· killed Aaron Francis Johnson, .. with malice but without 

premedi tati?n and deliberation,- Y<?_uu s shnaa.;\-1.Ll·· ~ £_ '1 nd him guilty of 
~-W~~. 

murder in the second degreVeJas .. speci£i~d ~±.~-·Instruction :A,··· · 

paragraph 2. 

The Court instructs the_ jury that voluntary manslaughter 

is the unlawful killing of another without malice, .either upon 

sudden heat of passion, upon reasonable provocation,_ or in mutual 

combat, and if you believe from the evidence, beyond a reasonable 
.. · ~· •' 

doubt, that the defendant unlawfully killed Aaron Francis Johnson, 

without malice in a sudden heat of passion~ upon reas6nable 

provocation, or i~utua~ombat, you . shall find him quil ty of 

voluntary manslaughti':-/\as s~ Int:ruction A, paragraph 3. 
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INSTRUCTION NO. 10 ------
The Court instructs the jury that murder in the first 

degree is the willful, deliberate, -premeditated and malicious 

killing of a human being, and if you believe from the evidence, 

beyond a reasonable doubt, that the defendant willfully, 

deliberately, premeditatedly and maliciously killed Aaron Francis 

Johnson, then you shall find him guilty of murder in the first 

degree and fix his punishment as specified in Instruction A, 

paragraph 1. 

The Court instructs the jury that murder in the second 

degree is the unlawful killing of a human being with malice and 

without premeditation and deliberation, and if you believe from 

the evidence, beyond a reasonable doubt, that the defendant 

unlawfully killed Aaron Francis Johnson, with malice but w'ithout 

premeditation and deliberation, you shall find him guilty of 

murder in the second degree and fix his punishment as specified 

in Instruction A., paragraph 2. 

The Court instructs the jury that voluntary manslaughter 

is the unlawful killing-of another without malice, either upon 

sudden heat of passion, upon reasonable provocation, or in mutual 

combat, and if you believe from the eviden~e, beyond a reasonable 

doubt,. that the defendant unlawfully killed Aaron Francis Johnson, 

without malice in a sudden heat of passion, upon reasonable 

provocation, or in mutual combat, you shall find him guilty of 

voluntary manslaughter and fix his punishemtn as specified in 

Instruction A, paragraph 3. 
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INSTRUCTION NO. 11 ------
l~-J~7K--~ if:.. 

The Court ,i-n-s-"E-r-uc-t4.on the jury that murder in the first 

degree is the willful, deliberate, premeditated and malicious 

killing of a human being, and if you believe from the evidence, 
Ir 

beyond a reasonable doubt, that the defendant willfully, deliverately, 

premeditatedly and maliciously killed Henry Franc.is Gre~ne, the~- .yo_u_ 1
1 

/J 
~.~-~~·~. 

shall find him guilty of murder in the first degree, Instruction At ~ 
. f I 

The Court instructs the jury that murder in the second 

degree is the unlawful killing of a human being with malice and 

without premeditation and deliberation, and if you believe from 

the evidence, beyond a reasonable doubt, that the defendant un­

lawfully killed Henry Francis Greene, with malice but without 

premedi taticm and del ~beratipn, you shall ~i11d him guilty of 
oJJ,-)fNNJ.l).).J.U.1~., 0...1~ ~/.,/;A,Y~ t.M.- . 

murder in the second degree, Instruction Ai p&*~~ 

·--------------·-·······--

-<4 lc.4 ~ ~ n~ 
·~ ~ \i ~r ~-~r~ 
.hv~ kr~ cc, ,W4~jJ4 .. L .. ~ 
~ j}iJ_, ~JI~ ~j~ 

.. . . _A ~ ~ ~.M.4(7rJl 1 LL // 
}~£)_, ~ ) A~ ·~/'VJ;)., 15 
/\6~,hj~~ ... ----··----.. ~ 

-1:-. ,)A...... .:;(,..(~ IAA,.{i(,;t,V. '-J (0~ ~--v ~ 1:-1..J ... M..l..A. ~\. .. . ' ~.I ~J.1,-.. )~, .... 
'"~·\,\ ..,.<,,\.\-i_[ (,\ ..... t__~ ... /~/ A- . . 



INSTRUCTION NO. l \ 

The Court instructs the jury that murder in the first degree is the 

willful, deliberate, premeditated and malicious killing of a human being, 

and if you believe from the evidence, beyond a reasonable doubt, that 

the defendant willfully, celiberately, premeditatedly and maliciously 

killed Henry Francis Gree~e, .then you shall find h~ilt~ of mu.;ijrJ 

in the first degree ,aQ.d t:;ix hj s ... ~hmW..a.+AJonfi.;J;i.r:i~ 
• rrs==·c·n7 :mr··~·;::.:.;..:Q'...;;;~:·.:;.~ 

p~it Ofl:tri-ai-~f""&~~-:.e.~y term not le•s t~wen-ey, e~rs. 

The Court instructs the jury that murder in the second degree is the 

unlawful killing of a human being with malice and without premeditation 

and deliberation, and if you believe from the evidence, beyond a reason­

able doubt, that the defendant un~awfully killed Henry Francis Greene, 

with malice but without premeditation and deliberation, you shall find 

him guilty of murder in the second degree, ~4.~tt ai-411'\>'2!. 

~s. 
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INSTRUCTION NO. --=-1~1~-

The Court instructs the jury that murder in 

the first degree is the willful, deliberate, premediated and 

malicious killing of a human being, and if you believe 

from the evidence, beyond a reasonable doubt, that the 

defendant willfully, delib~erately, premeditatedly and 

maliciously killed Henry Francis Greene, then you shall 
.J.;L~L ... J} 7 

find him guilty of 

-t:i;m- as #fl.in 

murder in the first degree, and ~ ~ 

Instruction A 1 1 paragraph 1. 

The Court instructs the jury that murder in the 

second, d,egree is the unlawful killing of a human being 

with malice and without premeditation and deliberation, 

and if you believe from the ~vidence, beyond a reasonable 

doubt, that the defendant unlawfully killed Henry Francis 

Greene, with malice but without premeditation and deliberation, 

you.~a~ ~~\;;.:;::~~ in the second degree 

andD~i:d.cl"' hi:J,.:ats=1'roujde:>EJ. in Instruction A !,paragraph 2. 

The Court instructs the jury that involuntary manslaughter 

is the killing of one accidentally, contrary to the intention 

of the defendant, while in the prosecution of some unlawful, 

but not felonious, act, and if you believe from the evidence, 

beyond a reasonable doubt, that the defendant ·accidentally 

contrary to the intention of the defendant, while in the 
.. ·-. 

" 
prosecutionof some unlawful, but not relonious act 

149 



did kill Henry Francis Greene, ~ you shall find him . 

guilty of involuntary m~nslaughter t;i,~ ~-~ V ~µ 
~wsd'wt in Instruction A 1 paragraph 3 • 

. ·.·· .. ·· 

·. ' . .. ' ~---· -- .. ---~--- ... -

~ • ... 
. . . ~. 

~· . 
. ....... . 

.. 
. ~· 

...... 
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INSTRUCTION NO. 11 

The Court instructs .the jury that murder in the "'first 

degree is the willful, deliberate, premediated and malicious 

killing of a human being, and if you believe from the evidence, 

beyond a reasonable doubt, that the defendant willfully, deliber-

ately, premeditatedly and maliciously killed Henry Francis Greene, 

then you shall find him guilty of murder in the first degree and 

fix his punishment as specified in Instruction A-1, paragraph 1. 

The Court instructs the jury th.at murder in the second 

degree is the unlawful killing of a human being with malice and 

without premeditation and deliberation, and if you believe from 

the evidence, beyond a reasonable doubt, that the defendant unlaw-

fully killed Henry Francis Greene, with malice but without 

premeditation and deliberation, you shall find him guilty of 

murder in the second degree and fix his punishment as specified 

in Instruction A-1, paragraph 2. 

The Court instructs the jury that involuntary manslaughter 

is the killing of one accidentally, contrary to the intention of 

-the defendant, ,while in be prosecution of some unlawful, but not 
L-

felonious, act~] and if you believe from the evidence, beyond a 

reasonable doubt, that the defendant accidentally, contrary to the 

in.tention of the defendant, while in the prosecution of some unlawful, 

but not felonious act: did kill Henry "Francis Greene, then you shall 

find him guilty of involuntary manslaughter and fix his punishffient 

as specified in Instruction A-1, paragraph 3 • 

.1. 5:l 



INSTRUCTION NO. ___ J _J... __ 
The Court instructs the jury that the law of self defense is 

the law of necessity, and the necessity relied upon to justify the 

shooting must not have arisen out of the defendant's own.misconduct. 
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INSTRUCTION NO. 13 

-t!:5i:f ~-"JL 
The Court instructs the jury e~fl/ou believe that 

the defendan~ through fear believed that it was necessary to 

shoot as he did in order to save his own life or avoid serious 

bodily harm, unless you ·further believe from the evidence that 

the deceased had made some overt act indicative of imminent dan-

ger to the defendant, then the defendant cannot rely upon a plea 

of self-defense. 

15!1 



INSTRUCTION NO. 13 

The Court inst~ucts the jury if you believe that 

the defendant through fear believed that it was necessary 

to shoot as he did in order to save his own life or avoid 

serious bodily h~rm, unless you further believe. from the 
' 

evidence that the deceased had made some overt act indicative 

or imminent danger to the defendant, then the defendant 

cannot rely upon a plea of self-defense. 
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INSTRUCTION NO. A ---
In this case, you may find any one of the following 

verdicts with respect to the death of Aaron Johnson: 

1. That the defendant is guilty of murder in the first 

degree. Murder in the first degree is punishable by confinement 

in the penitentiary for life or for any term not less than 

twenty years. 

2. That the defendant is guilty of murder in the 

second degree. Murder in the second degree is punishable by 

confinement in the penitentiary not less than five nor more than 

twenty years. 

3. That the defendant is guilty of voluntary man­

slaughter. ,Voluntary manslaughter is.punishable by confinement 

in the penitentiary not less than one nor more than ten years, 

or in your discretion, by a fine not exceeding $1,000.00 or con­

finement in jail not exceeding one year, or both 

4. That the defendant is not guilty. 
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INSTRl!CTIQN.,NO. _/l__/ 

first degree. 

Murder in the first degree is punishable by confinement in the 

penitentiary for life or for any term not less than twenty years. 

2. That the defendant is guilty of murder in the second degree. 

Murder in the second. degree is punishable by confinement in the 

penitentiary not less than five nor more than twenty years. 

3. That the defendant is guilty of voluntary manslaughter. 

Voluntary manslaughter is punishable by confinement in the penitentiary 

not less than one nor more t.han ten years, or in your discretion, 

by a fine not exceeding $1,000.00 or confinement in jail not exceeding 

one year, or both. 

4. That the defendant is-~ty of ·involuntary mans~~ter. · 

Involuntary manslaug~~:~ •. ,;i.s.>l'p:nishable by confi~~~;.it".r{;:,....~he / 
:.:.·"' .·!·'·' ~:# 

penitentiary not.:·H~ss than one nor more tha~<five years, al"' in 
-~--:'!· ,.,:t•' ,..,,->~ 

your '~~Jpreti:::. by a fine not /1£S~1,ooo.oo, 0onfinement 

i~'.f~l not exceeding one year, or both. 

5. That the defendant is .not guilty. 

~,: /JJ­

~J 
Inv· m~J. 
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INSTRUCTION NO. A-1 

In this case, you may find any one of the following 

verdicts with respect to the death of Henry Francis.Greene: 

1. That the defendant. is guilty of murder in the first 

degree. Murder in the first degree is punishable by confinement 

in the penitentiary for life or for any term not less than twenty 

years. 

2. That the defendant is guilty of murder in the 

second degree. Murder in the second degree is punishable by 

confinement in the penitentiary not less than five not more than 

twenty years. 

3. That the defendant is guilty of involuntary man­

slaughter. Involuntary manslaughter is punishable by confinement 

in be penitentiary not less than one nor more than five years, or 

in your discretion, by a fine not exceeding $1,000.00, or con­

finement in jail not exceeding one year, or both. 

4. That th~ defendant is not guilty. 
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INSTRUCTION NO. ---¥-P- ~ 
, Even though you may believe from the evidence beyond a 

reasonable doubt that the defendant killed Aaron Johnson, 

if you further believe from the evidence that the killing was not 

fro~ malice, but was done in the heat of passion, upon reasonable 

provocation, then you shall not find the defendant guilty of 

any higher offense than voluntary manslaughter. 
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INSTRUCTION NO. (O./ 

The jury are the sole judges of the credibility of the 

witnesses; and in determining the weight given to the testimony 

of the witnesses the jury may consider the appearance and demeanor 

of the witness on the witness stand; their manner of testifying; 

their apparent intelligence or lack of it; their interest or lack 

of it in the outcome of the case; their temper, feeling or bias, 

if any has been shown, their opportunity for knowing the truth and 

having observed the things concerning which they testify; and from 

these and all other surrounding circumstances at the trial, the 

jury are to determine which witnesses are more worthy of credit 

and give credit accordingly. 
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INSTRUCTION NO. 

If you believe from the evidence that any witness has knowingly 

testified falsely .as to any material fact in this case,. you have 

a right to discredit all of the testimony of such witness or to 

give to such testimony such weight and credit as in your opinion it 

is entitled. 



INSTRUCTION NO. 

The burden is upon the Commonwealth to prove by the evidence 

beyond a reasonable doubt every material and necessary element of the 

offense charged against the defendant. It is not sufficient that 

the jury may believe his guilt probable, or more probable than his 

innocence. Suspicion or probability of guilt, however strong, will 

not authorize a Conviction, but the evidence must prove his guilt 

beyond a reasonable doubt. The jury shall not speculate or go 

outside of the evidence to consider what they think might have 

taken place, but you are to confine your consideration to the 

evidence introduced by the Commonwealth and the defense, and 

unless you believe, upon a consideration of all the evidence before 

you, that guilt of the defendant has been proved beyond a reasonable 

doubt as to every material and necessary element of the offense 

charged against him, then you shall find ~he defendant not guilty. 
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INSTRUCTION NO. _,_(_ 

The finding of the indictment by the Grand Jury against the 

defe:ndant in this case is no evidence against him and must not be 
I 

!. d pernu.tte 

d
i. ver ict. 
l 

'i 

I 
I 

I 
' 

to influence the jury in any manner in arriving at a 

. '. 
,-. :162 / 



INSTRUCTION NO. -----
The mere fact that a person who was present at the scene 

where a crime was committed thereafter leaves the scene, creates no 

presumption that such person is guilty of having connnitted the crime. 
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INSTRUCTION NO. 

If you believe from the evidence that the defendant at the time 

o~i~~ut fault on his part and was being attacked 

by tqo aeaesoosiw,. and further that he reasonably feared death or 

serious bodily harm to himself at the hands of the deceased; then 

he had the right to stand his ground and, if necessary, kill his 

assailant. And if you further believe this tb be the situation in 

the instant case, you shall find the defendant not guilty~ ~· 

~i~~~. 
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INSTRUCTION NO. H 

If you believe from the evidence that the defendant 

at the time of the shooting was without fault on his part 

and was being attacked by Aaron Francis Johnson and further 

that he reasonably feared death or serious bodily harm to 

himself at the hands of the deceased, then he had the right 

to stand his ground and, if necessary, kill his assailant. 

And if you further believe this to be the situation in the 

instant case, you shall find the defendant not guilty of 

the killing of Aaron Francis Johnson. 
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INSTRUCTION NO •. J ----
In passing upon the danger, if any, to which the defendant was 

exposed, you will consider the circumstances as they reasonably 

appeared to the defendant, and draw such conclusions from these 

circumstances as he, the defendant, could rea'sonably have drawn, 

situated as.he was at the time; and the Court instructs you that the 

defendant is entitled to be tried and judged by facts and circumstances 

as they reasonably appeared to him and not by any intent that may or 

may not have existed in the mind of the deceased. 
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INSTRUCTION NO. 

When a person reasonably apprehends that another intends 

to attack him for the purpose of killing him or doing him serious bodily 

har, then such person has a right to arm himself for his own necessary 

self-protection, and in such case, no inference of malice can be 

drawn from the fact that he prepared for it. 
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If you beli~ve from the evidence that the defendant, although 

in some fault in the first instance in provoking or bringing on the 

difficulty, was at;tacked by the deceased, and· that he, the 

defendant, retreated as far as possible and announced his desire 

for peace, then if you further believe from the evidence that he 

killed the deceased while acting upon a reasonable apparent necessity 

to preserve his own life or save himself from great bodily harni, 

you,shall find the defendant not guilty. 
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INSTRUCTION NO. 

The defendant in this case pleads self defense in the 

shooting of the deceased, Aaron Johnson, and you have the 

right in determining his guilt or innocence, to consider any 

reputation of the deceased for being a person of violent or 

turbulent disposition. 
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J,.. INSTRUCTION NO. ' i11 . 
~ ·'<> .JU..cL .~ ~ t"-1 ~r1.,,_C::tz~~~J-I 

-t/ie Commonwealth must prove from the evidence beyond a · 

reasonable doubt every material fact and if the jury have a reasonable 

doubt as to the grade of the offense, then they must resolve. 

the doubt in favor of the defendant and find him guilty of the 

lower grade; to illustrate, if you have a reasonable doubt as to 

whether he is guilty of murder in the first degree or second degree, 

you should find him guilty of second degree; if you have reasonable 

doubt as to whether he is guilty of murder in the second degree or 

manslaughter, you should find him guilty of manslaughter; if you 

have a reasonable doubt as to whether he be gu'ilty at all, you must 

resolve that ·doubt in favor of the defendant and acquit him. 
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INSTRUCTION NO. M 

As to each Count of the indictment, the 

commonwealth must prove from the evidence beyond a 

reasonable doubt every material fact and if the 

jury have a reasonable doubt as to the grade of the 

offense, then they must resolve the doubt in favor 

of the defendant and find him guilty of the lower 

~rade; to illustrate, if you have a reasonable doubt 

as to whether he is guilty of murder in the first 

degree 9r second degree, you should find him guilty 

of second degree; if you have reasonable doubt as to 

whether he is guilty of murder in the second degree 

or manslaughter, you should find him guilty of ma11-

slaughter; if you have a reasonable doubt as to wl ,ether 

he be guilty at all, you must resolve that doubt in 

favor of the defendant and acquit him. 
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INSTRUCTION NO. 1J ----
In order to convict the defendan,t of murder in.the first degree 

the burden is upon the Commonwealth to prove beyond a reasonable 

doubt that the killing was wilful, deliberate and premeditated with 

malice; and unless the Commonwealth has proven these elements beyond 

a reasonable doubt, then the defendant cannot be guilty of murder in 

the first degree. 
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INSTRUCTION NO. 0 

While it is not necessary for the Commonwealth to prove a 

motive for the killing, nevertheless the presence or absence of 

a motive is a question for consideration by you as bearing on the 

guilt or innocence of the defendant~ 
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INSTRUCTION NO. 

In order for the killing to amount to murder in the second 

degree, although it is not ne~essary for the Commonwealth to 

prove wilfulness, deliberation and premeditation, it is incumbent 

upon the Commonwealth to prove that the defendant acted with 

malice, and unless you believe from the evidence beyond a 

reasonable doubt that he did act with malice, you cannot find 

the defendant guilty of second degree murder. 

174 



INSTRUCTION NO. ---

Voluntary manslaughter is the unlawful killing of a?other 

without malice, upon sudden heat of passion, upon reasonable 

provocation, or in mutual combat. 
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INSTRUCTION NO. 

In order for the killing to amount ~voluntary manslaughter, 

such killing must hav~ resulted from an intentional act, without 

malice, either upon sudden heat of passion, upon reasonable provocation, 

or in mutual combat, and if the Commonwealth has not proved such 

beyond a reasonable doubt, then the defendant cannot be guilty of 

tha,t crime. 
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INSTRUCTION NO. R 

In order for the killing to amount to voluntary 

manslaughter, such killing must have resulted from an 

intentional act, without malice, either upon sudden heat of 

passion, upon reasonable provocation, or in mutual combat, 

and if the Commonwealth has not proved such beyond a 

reasonable doubt, then the defendant cannot be guilty of 

that crime. 
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INSTRUCTION NO. 5 

Involuntary manslaughter is the killing of one accidentallyt 

contrary to the intention of the defendantt while in the prosecution 

of some unlawful, but not felonious, acq QT isM tit.a l'iiilaueful 

12.frfomanao ai a lawful dd, ACWmpsalcd by Stitli eatt!ie"ssness4 or 

r 0 ckl e55p 0 .SS gp· the part enf-.-tlaa d&ieHtiaztL US is iIILUilipdtftr.t'I! Witlt 

a.,.nroper regard for oAwaafi . l~. 
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INSTRUCTION NO. I 

The gist of the crime of involuntary manslaughter is criminal 

negligence; it must be shown that the negligence of the defendant was 

gross or culpable negligence; culpable or gross negligence is 

that which .indicates a callous disregard of human life and of the 

probable consequences of his act; criminal liability cannot be 

predicated upon every act carelessly performed merely becaus~ such 

carelessness results in the death of another, but in order for 

criminal liability to result from negligence, it must necessarily 

be reckless or wanton and of such a character as to show disregard 

of the safety of others under circumstances likely to cause injury 

or death; and unless you believe from the· evidence beyond a reasonable 

doubt that the defendant was guilty of negligence so culpable or 
. I 

gross as to indicate a callous disregard of humand life and of 

the probable consequences of his act, you cannot find him gu~lty 

of involuntary manslaughter. 
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INSTRUCTION NO. ...-.U __ 

Where, as in the case at bar, the defense is that 

the killing of Francis Greene was an accident, the defendant 

is. not r.equired to prove this fact, beyond a reasonable do'lb t, 

or by a preponderance of the evidence,:·! but the burden is upon 

the Commonwealth to prove beyond a reasonable doubt that said 

killing was not accidental: therefore, if, after hearing all 

the evidence, you have a reasonable doubt whether said killing 

was accidental, or that it was intentional, then you :;hould find 

the defendant not guilty of killing Francis Greene. 
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INSTRUCTION NO. 

Where, as in ~he ~ase at bar, the defense is that the killing 

of Francis Greene was an accident, the defend~is not required to 

prove this fact, beyond a reasonable doubt, or by a preponderance 

of the evidence, but the burden is upon the Commonwealth to prove beyond 

a reasonable doubt that said killing was not accidental; therefore, 

if, after hearing all the evidence, you have a reasonable doubt whether 

said killing was accidental, or that it was intentional, then you 

should find the defendant not guilty. 
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V I R G I N I A 

IN THE CIRCUIT COURT OF FAIR.FAX COUNTY 

cm·lNON~·IEALTH OF VIRGINIA 
II 
f1 

l
lj v. 

LEROY H. BAKER, 

) 
) 
) 
) 
) 
) 
) 

CRIMINAL ?W. F-22363 

1, 
11 
'I 

I 

Defendant 

NOTICE OF APPEAL 

The Defendant, Leroy H. Baker, by counsel, hereby gives notice that he 

/1 appeals the Judgment of Conviction in the above styled case on grounds set out 
p 
ii below. 
H p 
ii . ASSIGNMENTS OF ERROR ,, 
:1 
~ : 
:! 

;i 1. The trial court committed reversible error in gr2nting Commor.w~alth' s 
I 
i 
l Ii 

ll jl Instructions 4, 5, 6, 7 and 9 in that such instructions vioJated the due pro-

11 !! cess of law concept announced in Mullaney v. Wilbur, 421 U.S. 684 . . , 
:f 
ii 
ll 
jf 
Ii ,: 
Ji 

2. The trial court committed reversible error in gninting Commonwealth's . . J 

Instruction 8 in that such instruction states that the intention (referring to ~ 
ij 
l~ 

1 premeditation) can exist at the time of the killing, which concept appears to 
j. 

jl. ,, 

II . ii 

ll 
lj 

STEVE«S II 
11 

• C,"..KC & ,,. 

RO, P.C. I 
H P.TT 5'7n.:ET 11 
.~IA. "J'1RG~NIA 

2.2:t14 i 
Ii 

ll 
li 
1, 
l 
I 
l 

be in direct contradiction to the word "premeditation." 

trial. 

3 . Any errors properly preserved which appear in the transcript of the 

STATEMENT OF INTENTION OF 
FILING OF TRANSCRIPT 

The Defendant, Leroy H. Baker, by counsel states that a transcript of 

the trial and other incidents of trial will hereafter be fiJ~d. 

Respectfully slilimittcd, 

J. RONAL 
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