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July v:~, 197 5. 

COMMOl~TH OF VIRGINIA 

VS: 

CURTIS DARNELL POINDEXTER 

The Grand Jury charges that: 

INDICTI:lfilIT FOR A FZLmN 

ff 5tl-

On or about 13th day o February 19.22_, in 

.the County of Louisa, Vircinia, Curtis Darnell Poindexter 

did have in his possession and dic1 use a snwcd off Ghot 

gun in a· crime of v~olence, to-wit: r11urder. 

Virginia Code Section 18.1-268.2 

A true bill. 

A .Co:py-Teste /') --- __ _ 
.. ~I ; _- /',. 

~···. /; / .. ·. "/ ' ' ........... l 
.:;.' '\..tf'~tJU .1 L-··(/· , / 

iled in the Clerk's Office of the / ... ,. ..... .. /d1~~k 
ircuit ·Court of Augusta County · 

cf" 



.IN THE CIRCUIT COURT OF THE COUNTY OF LOUISA · 
• . .,. 

/ ...... ; .. · .. · .. '.: , .. 

. : ... Ju1y··;·;14·,> i97s ... : .....•. · .· ·.· .. ':·> ·· · ',:;'\ · ' 
, . ~. I ... 

COMMONWEALTH OF VIRG~:~IA. \,\ ··:~··· ·_. . ;· .·· ., 
' .\ 

\, 

VS: '· ··. INDIC11'fENT FOR A FELONY 
. i . 

···.:;,,·· ~f 5/Cf' 
•' \ .'. I;.' 
.. :\/.,' · ... ·/. 

CURTIS DARNELL POINDEXTER . ,. 
. · .. ··;. 

·i'\ 

The Grand Jury charges that:· \ ·" ·.: 

.: · . . ) ... 

On or about February ·13, 1975, in The County. 'of·,,. 
. . ... ,• 

Louisa, Virginia, Curtiti Darnell 'Poindexter,:· did. mal'iciously 

cause bodily injury to Henry A. Kennon with the i~t~nt to, , 
·,' 

maim, disfigure .or kill. ',,:. ·:tJ\ ..... 
,·, .. 

Virginia Code Section 18.1-65 

A true bill. 

. ·'·. 

', ...... ::..r''. 
~ :. .. . 

A/ 11. ;6.;2~~~~ . 
' ' ' 

' ... j "·: . 

' . ' f'. 1 : . I . 

' ' '- ' ' . ' \.) 'i't tf.-./ ·/] .r.: ·: •.~; 
.~ . . . 

. : /·· · .. 

, .... -; ~ 

( :.~.I.: ...... I_._ ;;,' ·.·I 
''-"" \ ~ ._ .. t I /,··· . 

····' . \ l _ '/ 
{ ' 

Filed in the Clerk's Office of the 
c;rcuit Court of A~rgusfa County 

·, J12«~t/J 5. !??~ ' 

~u .• q;' ,j""\IJ§l¥. Clk. 
J 
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-- .July li:, 197 S 

COiv.IMONWEALTH OF VIRGIHIA 

VS: 

.The Grar~d Jury charges that: 

IHDICTI·:ENT FOR A F~LONY 

4 ,'i'F--:1 

On or about --~--_..F_c_b_r_u_~-r.y_..1_3~~- 19~, in 

The· County of Louisa, Vircinia, Gt.~rti::::. J'jc:rnell Foindc::1·cr 

did· feloniou'.'.'.1? kill ::-md rr:urcer JuC:.;r,c ::.: • ,,\, CumTj n:-:ilfii"J. 

Virginia._Cod.e. •Section 13.1-21 

A true bill. 

3 

Filed in the Clerk's Office of the 
Circuit Court ot Augusta County 
·711~";..~ !? z & ---

~~;t di,,o/ .~ Clk. 
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J·u1y 11.:.; 197 5 

COMMOHWEL\1...TH OF VIRGU1IA 

VS: IllDICTI:ENT FOR A FZLONY 

;ft /),::' 

The Grand Jury charc;es that: 

On or about __ :?_c_b_'i.-"U_...:·._r-.v_l_J_· ----- 19 Ji., in 

The County of Louisa, Vircinia, '~~urt:i.~~ D.:,rncll Po:.n6.c::ter 

IIenlcy. 

Vireinia Code Section 13.1-21 

A true bill. 

/.··"} ,/ 
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NOTICE 

. TO: Lawrence Douglas Wilder, Esquire 
3206 P. Street 
~ichmond, Virginia 23223 

and 

~rancis Chester, Esquire 
Gordonsville 
Virginia 22942 

TAKE NOTICE, that on the 12th day of January, 1976 

at 2: o:o p.m., I shall Move the Honorable David F. Berry, Judge 

of thei Louisa County Circuit Court, for an Order changing the 

venue, or in the alternative, the venire facias, for the 

trial bf the above-captioned case as more fully set out in 

the attached Motion for Change of Venire Facias, said Motion 

for Change of Venue having been mailed to Counsel above, said 

Court sitting in the Courthouse at Louisa, Virginia. 

Stephen c. Harris 

co~~u 
BY:. ' L . ,l~ 

AttOrneY for Commonwealth 

Attorney for the Commonwealth of Virginia for Louisa County 
P. o. iBox 56 
Louisai, Virginia 23093 

C E R T I F I C A T E 

This is to certify that I have on this 5th day 

of January, 1976, mailed, postage prepaid, a true copy of the 

forego:ing Motion to Lawrence Douglas Wilder, Esquire, 3206 P. 

Street, Richmond, Virginia, 23223 and to Francis Chester, Esquire, 

Gordonsville, Virginia 

A C1op.?Cfi!l ·•··. . 
d I·~ ~ .. ljClerk 

' -
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MOTION FOR CHANGE OF VENIRE Fl\CIAS 

Commonwealth of Virginia moves, pursuant to 

Virginia Code Section 8-208.26, for an Order changing the 

venire facias and asks that a jury panel be brought in from 

another: county for the trial of this case, said Motion 

based upon wide spread local prejudice and bias in Louisa 

County ,making it impossible to assemble a jury from within 

~ which would give to the Commonwealth and to the Defendant 

... 
a fair ·and impartial trial • 

COMMONWEALTH 
' 

BY: 6 
Stepheh c. Harris 
Commonw'ealth' s Attorney 
P. O. Box 56 

for Louisa County 

Louisa, Virginia 23093 

C E R T I F I C A T E 

This is to certify that I have on this 5th day 

of Januiary, 1976, mailed, postage prepaid, a true copy of the 

foregoing Motion to Lawrence Douglas Wilder, Esquire, 3206 P. 

Street, Richmond, Virginia, 23223 and to Francis Chester, Esquire, 

Gordonsville, Virginia 

A 

~~~~....;:;;_.:q.(!..._ 
Clerk 

Filed in the Clerk's Office of the 
Circuit Court of A'.ig·15ta Coun;y 
::22Jaulv ·51. /f'/~ 
~ ~~;,u:d£~/. ~· Clk. 
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MOTION FOR CHANGE OF V~NUE 

Commonwealth of Virginia moves, pursuant to 

Virgini~ Code Section 19.2-251, for an Order changing the venue 

for the trial of the above-captioned case to the Circuit Court 

of on the grounds that there exists in 

Louisa County such local prejudice as does render impossible a 

fair and impartial trial for the Commonwealth and for the 

Defendant. 

STEPHEN C. HARRIS 

COMMONWEALTH OF VIRGIN!~ 

BY: ~R ~COMMONWEALTH 
Attorney for the Commonwealth for Louisa·County 
P. O. Bbx 56 
Louisa, Virginia 23093 

C E R T I F I C A T E 

This is to certify that I.have on this 2nd day 

of January, 1976, mailed, postage prepaid, a true copy of the 

foregoing Motion to Lawrence Douglas Wilder, Esquire, 3206 P. 

Street,' Richmond, Virginia, 23223 and to Francis Chester, Esquire, 

Gordons~ille, Virginia, 22942, 

A Coyy-Tes~ . . 

4-<Md '~;;i 

.... 
filed in the Clerk'3 Office of the 
Circuit Court of Augusta County1 

,~·,l....--:"'.',-:.· .. ~_ .< tJ -.-
t' ,! - • · •• • .. -. .. 

'}-· ,· .. •;·:, ,. , 

~att"·L -:r 1916 
I ~ ._f6:), ,. .. . J 

~·' ....... .. ' 7 
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VIRGINIA:! 

IN THE CffiCUIT COURT OF THE COUNTY OF LOUISA 

COMMONWEA.LTH OF VIRGINIA Plaintiff 

-versus-
• I 

CURTIS DARJELL POINDEXTER Defendant 

MEMORANDUM IN SUPPORT OF DEFENDANTS 
MOTION TO DISMISS COMMONWEALTH MOTION 

FOR CHANGE OF VENUE 

FACTUAL SUMMARY 

The defendant, Curtis Darnell Poindexter, was charged and indicted for 

murder of Ju~ge Stuart A. Cunningham and felonious assualt of Sheriff Henry A. Kennon, 

et al, and wa~ tried with a jury, the Honorable David Berry presided and trial ensued 

for five full days due to a funeral of a juror's mother, who died during the trial. The 
I 
I 

Commonwealth had moved for a change of Venire Facias pursuant to statute and the 

motion was d~nied on motion of counsel for the defendant. The Court permitted individual 

voir dire of the jurors and approximately forty-six were called. Of that number, two 

were excused for physical disabilities, two were excused because of their relationship to 

the decedent or witnesses, approximately twelve were excused because they felt there 

would be rese'rvations relative to a finding of not guilty by virtue of insanity. One was 

excused after!exclaimingthat, "He would have to be off his rocker to do that." 

The pourt was painstaking in pointing out to each juror questioned that the guilt 

or innocence or the facts material and necessary to prove guilt of the defendant would in 
I . 
I 

all likelihood :not be an issue in the case and in all probability the sole issue would be 

whether at the time of the offense, the defendant was insane in accordance with instructions 
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.• 

which the Court would subsequently give the jury. There was never any contention by the 

Commonwealth nor the defendant that there was any pre-trial publicity as to the mental 

status of the defendant. A full day was set aside for the voir dire examination and sub-

sequently twelve jurors were chosen who assured the Court that they could and would rei1der 

a fair trial both to the Commonwealth and the defendant. The make up of the jury was nine 

whites, three blacks, seven women and five men. A full day was set aside for the jury to 

receive the Courts instructions and to hear argument of counsel. At the conclusion of 

which the jury reported to the Court that they were hopelessly dead-locked. The Court· 

subsequently declared a mistrial. 

· QUESTIONS PRESENTED 

1. D'oes the Commonwealth have standing to question fairness of a trial? 

2. Whether a fair trial is denied because members of the jury may have learned 
,through news accounts certain facts about the crime with which he was charged? 

ISSUES 

lo Does due process extend to the state? 

2. What is the test to be applied in assessing due process claims arising out of 
a:J.leged pre-trial publicity and juror knowledge? 

3. What policy should the courts follow in examining the due process cases? 

ARGUMENT 

Section 19. 2-251 Code of Virginia (1950) as amended provides that a Circuit Court 

may on motion of the accused or of the Commonwealth order the venue for the trial to be 

changed to some other Circuit Court. There is no questioning the descretion given the 

Courts de:ciding such motions. Curiously, all of the cases decided by the Virginia Supreme 

Court deal with petitions by persons accused of crimes. Though the statute permits the 

Commonwealth to make the motion, it is silent as for whose benefit said motion is to be made. 

9 



t' It is paraqoxical that a statutory right given defendant and waived by the defendant can 

be raised py someone in his behalf Rees v. Commonwealth; 203 Virginia 850, 127 s. E. 

(2d) 406, Clearly places the burden of proof on the "prisoner" and that he was not entitled 

to a chang~ of venue or venire where there was not evidence of inflammatory newspaper 

or radio coverage of the case, no evidence of mass prejudice, hostility, or threat or mob 

• i 
action, either before the jury was sworn or during the course of the trial, nor unusual 

difficulty l.n securing an impartial jury. In instant case, it would seem the Commonwealth 
I . 

is put in *e awkward position of saying that the defendant could not get a fair trial when 

the accus~d says otherwise. The statute does not give the Commonwealth any right. 

Sixteen years ago, in Marshall v. United States, 360 U. s. 310 (1959) (per curiam), the 

Supreme Court reversed a federal narcotics conviction based on a verdict delivered by 

a jury whpse members had been exposed to newspaper accounts of the defendant's prior 

convictions. Although the Court relied on its inherent supervisory power over the admini-
1 

tration of justice in the federal courts to support the decision, four cases decided during 

the 1960'~ indicated that constitutional rights are implicated in cases involving jury 

familiarity with a defendant's past. 

i 
in Irvin v. Dowd, 366 u. S. 717 (1961), a request for a change of venue had been 

denied ini a murder trial despite intense publicity which inc_luded press releases from the 

prosecut¢r's office and statements by local police officials that the defendant had confessed 

to six mrlrders, including the one for which he was tried. After examining the coir dire 

and mak~up of the final jury panel, the Court reversed the conviction on the ground that 
I . 

defendant did not receive a trial by a fair and impartial jury as required by the sixth and 

14th amendments. 

:In the other three cases, the Court did not have to go so far as to examine the 

i 
voir dire. 1.0 

,_ 

' i 
'· ' I 
i 
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;/)Rideau v. Louisiana, 373 U. s. 723 ( 1963), the trial judge denied a motion for a 

change of venue despite the fact that, on three occasions, a local television station had 

shown a 20 minute interview with the defendant in which he confessed to the felony-

murder with, which he was later charged. Reversing the conviction without inspecting the 

contents of t~e voir dire, the Supreme Court determined that due process was presump-

ti vely denied whenever a defendant is tried in a community where such an interview has 

been televised. Prejudice was also presumed in Estes v. Texas. Among the circum-
, -- --

stances that prompted this result were the existence of massive pretrial publicity and the 

fact that four members of the jury panel which convicted Billy Sol Estes had watched 

telecasts of ;pretrial hearing. Similarly, in Sheppard v. Maxwell, 384 u. s. 333 (1966), 

the total atmosphere of Dr. Samuel Sheppard's trial was infected by prejudicial publicity 
I 

in the news media and exacerbated by the trial judge's failure to take any precautions to 

insulate the jury. 

Courts have differed as to the effect of Irvin, Rideau, Estes, and Sheppard upon 

the Marshalil. Court's restriction of its holding to federal cases. In United States ex. rel. 

Doggett v. Yeager, 472 F. 2d 229 (3rd Cir. 1973), the United States Court of Appeals for 

the Third Circuit held that, in certain circumstances, prejudice, and therefore a constitu-

tional violation, would be presumed whenever a juror is exposed to media accounts of the 

defendant's criminal history. In 1974 the l"ifth Circuit Court of Appeals rejected this 

approach in, Murphy v. Florida, 495 F. 2d 553 (5th Cir. 1974), when it refused to extend 

Marshall beyond its application to federal prosecutions under the supervisory power. The 

Supreme Court granted certiorari to resolve the apparent conflict, 419 u. s. 1088 (1974), 

and issued ~ts first major decision on pretrial publicity and the right to a fair trial since 

1966, Murphy v. Florida, 421 U. S. 794 (1975). The Court held that i:re re juror knowledge 

of a defendant's criminal past would not give rise to a presumption of a denial of due process, , 

11 
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and that, in the future, such cases would be decided by us of a "totality of the 

circumstances" test. 

In rejecting Murphy's due process claim, the Supreme Court divided eight to 

one, holdin~ that juror prejudice is not presumed from mere knowledge of a defendant's 

notoriety, that no inherent prejudice was shown herent prejudice was shown here, and 

that the tot~ circumstances of the case did not rise to the level of a constitutional violation. 

Chief Justice Burger filed a separate concurrence, emphasizing the view that had the case 

been federal, the Court's Supervisory power would have dictated a reversal due to the 

lack of precaustions taken by the trial judge. Justice Brennan dissented, feeling that the 

circumstances of the case were clearly prejudicial and constituted violations of the due 

process clause on the basis of a prior Supreme Court case, Irvin v. Dowd, 366 U. S. 717 

(1961). 

·Justice Marshall, writing for the eight man majority, framed the issue in the case 

as "whethe'r the petitioner was denied a fair trial because members of the jury had learned 

from news· accounst about a prior felony conviction or certain facts about the crime with 

which he was charged, 421 U. S. at 795. This question necessarily involved the resolution 

of several<issues, including (1) does Marshall v. United States , 360 U. s. 310 (1959), 

apply to a state crimi11al case, (2) what is the test to be applied in assessing due process 

claims arising out of alleged pretrial publicity and juror knowledge, and (3) what policy 

should the courts follow in examining the due process claims. 

J.ustice Marshall first disposed of petitioner's contention that Marshall, expressly 

decided 9n the Court's supervisory power over the federal court system, had been extended 

by subsequent cases to the staes. Although factually similar to the instant situation, 

Marshall was found by the Court to be of no precedential value, a:s it applies only to federal 

case so 
12 
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Justice Marshall tehn addressed what he perceived to be the real issue 

in the case: not whether the four subsequent state court cases extended Marshall to the 

states, but rather whether Murphy's claim fell factually under one of these state cases 

as a violation of due process. In doing this, Justice Marshall set up a two-part test to 

examine Murphy's due process claim. First, he looked at the three cases in which 
·" 

prejudice was presumed: Rideau, Estes, and Sheppard. Noting that those cases were 

totally "lacking in the solemnity and sobriety to which a defendant is entitled" wrler our 

constitutional system, Justice Marshall stated: "They cannot be made to stand for the pro-'.···' 

position that juror exposure to information about a state defendant's prior convictions or to 

news acc'ounts of the crime with which he is charged alone presumptively deprives the 

defendant of due process. " 

The case involves a seemingly irresolvable conflict of basic constitutional rights. 

On the o.Q.e hand is the right of free press under the first amendment, u. s. Const. Amend. I, 

conflicting on the other hand with some of the basic rights of an accused under the constitu-

tional system, U. s. Const. amends. V, VI, XIV. While the Murphy Court did not expli-

citly address the problem of striking the balance between these fundamental rights, any 

discussi~n of pretrial publicity and its effects on due process necessarily involves the 

conflict, at least implicity. 

CONCLUSION 

For the reasons herein stated, the defendant submits that the state had no standing 

to assert a denial of due process as the rights of the defendant have not been proven from 

the facts to be prejudicial nor does defendant make any such claim. Accordingly, the 

motion should be dismissed. 

A Copy-Testa~· ~ 
I; .f 

:., ' I 

/\~I .-f'l/.•(/_ _ _!. .. ~~ l.-:!.L 
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ORDER 

This day came the Attorney for the Conunonwealth, 

Stephen G· Harris, and Curtis Darnell Poindexter, the Defendant, 

in proper person in the custody of the Sheriff of Louisa County, 

1 and by h~s retained counsel, L. Douglas Wilder and Francis 

:: Chester, on the indictment returned by a lawful grand jury 

for Louisa County on the 14th day of July, 1975; 

.NOW, upon the motions duly filed herein reguesting a 

change in the venue in the trial of this proceeding, or in the 

' alternative, a change in the venire facias, the papers filed in 

support of said motion; upon the opposition of the Defendant 

thereto; the motion having been duly submitted and due delibera-

! tion having been had thereon; it is ORDERED that the said motion 

for change of venue is hereby granted. The trial of the indict

ment is ,hereby transferred to the Circuit Court of Augusta County 

and, on.motion of the Defendant, the case is continued until the 

17th day of May, 1976 at 9:30 a.rn. for the trial thereof. 

It is further ORDERED that the Clerk forthwith tronumit 

the complete record of this proceeding, toqcther with all 

' exhibit;s therein, to th·~ Clerk of th•". .Ci.r<:\lit. Court ,,r Au•p~••U• 

County. 

And the accused is remanded to th~ Clrnt.ody of the~ 

Sheriff of Louisa County. 

ENTER: 

A po:py-Teste . __ ,,, /J I 

/1/Mb!!IY~. 
: · · erk 

14_ 

Filed in the Clerk's Office of the 
Circuit Court of Augusta County 
'71Ja;z~1.b2; 1ez& · 
~·.· .. 

. ~~aile:v: Clk. 



COMMONWEALTH OF VIRGINIA 

CuRTIS DAR.NELLE POINDEXTER 

NOTICE OF APPEAL 
AND ASSIGNMENT OF ERROR 

Plaintiff 

Defendant 

Comes now the defendant, by counsel, and gives notice of appeal from a 

judgment of this Court based on a jury verdict on May 25, 1976, and assigns the follow-

ing as error: 
! 

1. That the venue in this case from the County of Louisa to the County 

of Augusta as such granting of the motion of the Commonwealth was contrary to the 

la,;.r and the evidence in the case as well as accepted legal standards. 

2. That the jury pall.el was all white and that the Commonwealth 

Attorney's Office knew or should have known that the ratio.::.:of Whites to Blacks in 

I 

Augusta County approximates 96% to 4% all militating against the interests of the defen-

daht who is Black. 

3. That the Court erred in refusing to allow counsel individual void-

dire of the panel to ascertain certain potential prejudices or interests of the iridividual 

jurors and that such action deprived the defendant of being tried by a jury of his peers 

according to constitutional authority. 

4. The Court erred in allowing the picture of the deceased Judge 

portraying him nude on a slab in the morgue to be introduced into evidence when fact of 

I 
d~ath and the cause of death and the fact thaf the defendant was the criminal agent 

responsible for the death was never contradicted but moreover stipulated; said intro-

! d~ction of the photograph could only inflame the passions of the jury and ultimately 
I ' 

~ . .' 

,1 

11 ,, 

prejudice their thinking. 
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5. The Court erred in refusing instructions profferred by counsel 

for defendant. 

6. The Court erred in instructing the jury that they were not to 

construe its comments or actions as any indication of its feelings about the case prior 

to giving general instructions had the effect of attempting corrective action for past 

actions and called particular attention to the behavior of the Court throughout the entire 

trial proceeding. 

7. The Court erred in restricting counsel for defendant of the perjury 

which the Commonwealth's star surprise witness perjured himself and limited counsel 

to show only that the witness was not employed for the City of Richmond and further 

that he did not resign from the penitentiary. Much evidence directly bearing on his 

.. 
credibility was excluded from the jury. , 

s. The Court erred in allowing Dr. Diniitrous to testify as an expert 

other than for the determination of the competence of the defendant to stand trial as 

this was the sole reason he examined the defendant. 

9. The Court further erred as will be more fully reflected in the 

transcript and same will be inade lmown to the Court as the transcript becomes avail ... 

able. 

Lawrence Douglas Wilder, Esquire 
3026 P Street 
Richmond, Virginia 23223 

·. (\ 
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3 I 

4 

8 

9 

10 I 
I 
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12 I; 

13 

Ii 
14 

i I 
11 

151 ! 
1611 

I 
171 i 

1 I 
18 lj 

1911 

20 I 

23 

25 

January 16, 1976 

COURT: all right, gentlemen, we will note for the 

record that we are taking up at this point the case of common-

wealth against Curtis Darnell Poindexter - I believe five cases 

which are being heard together. There are two motions which 
I 

ar~ pending which have been scheduled for 2 o'clock on this date,.! 
I 
I 

! 
of venue or in the alternative for a change in the venire 

a motion by Mr. Harris, commonwealth's ~ttorney for a change 

facias. Mr. Harris, are you ready to proceed on the motion 

at this time, sir? 

HJ\RRIS: ' I yes sir, yes we are. 
I 

COURT: senator Wilder? I 
I 

WILDER: Yes sir. Your Honor, did the Court get the l 

co.py of the brief I sent it? I addressed it to Charlottesville •• !. 
i 

COURT: I think I do have it. 

WILDER:· very well, sir, I just wanted to make sure. 

If you hadn't, I have an additional copy here. 

COURT: NO, I don't have it here ••• 

WILDER: I just wanted to know if you got it ••• 

COURT: Yes, I have already gone over it •. Whether 

i 

I 

I've got it here, I'm not sure. 

WILDER: Thank you sir. 

COURT: l\ll right, now Mr. Harris, ·it's your mot:i<n, you I 

ma¥ open and close •. I will hear from counsel at this time. Ther~ 
1-------!..I..--;-----------------------·-· 
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! I 
'I 

I 
may be evidence which you wish to present in connection with the 

2 I motion. 

3 ' Hl\RRIS: A very brief openingm the part of the common- I 

1 wealth. The evidence which we are about to present here on I 

s behalf - in support of the motion for a change in venue primarily' 

6 1 and in the alternative, a change of venire facias, we feel is 

711 conclusive. The fact that the pre-trial publicity as far as this 

8 I! second trial is concerned, primarily emphasizing on the publi-

911 cation and publicity concerning the insanity established the 

10 defendant at the time he committed the alleged offenses and 

11 1 als·o stemming from the bias and local prejudice found in Louisa 

12 

13 

14 I 

I 
JS I 

16 I 
! 

l7 I 

18 I 
I 

1911 

i 20 I [ 

21 I 

.. I 
23 

I 
24 

25 

I 
I 

county which runs somewhat. in favor of the defendant and some I 
i of it runs in favor of the commonweal th, we feel ·for these· reasons 

that the venue in this case should be changed. 

COURT: ~11 right, senator. 

WILDER: May it please the court, the section 19.2-251 

of the Code which authorizes the Court on motion of the accused 

or the commonwealth to order the venue for the trial change, 

does not assign the commonwealth a right.and as I .have under-

I 
I 
I 

I 

I 
I 
I 

sto0d a motion for change of venue or venire facias, the . I 
question! 

is one of due process. The commonwealth is no_t going to be 

tried,. the defendant is going to be tried and procedurally, 

I would think that the commonwealth has no standing to question 

whether the defendant could receive a fair trial, where the 

i 
I 
! 
! 
i 
I 

I 
I 
I 

defendant waives it. Now conceivably, there could be a situationj 
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2 

11 
! i 
1, 

in; which the commonwealth has had information relaid to its 1 

This I of;fice that the defendant could not receive a fair trial. 

3 could be prior to appointment of counsel. This could be where 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 1 I 
1611 

If 

I 
17 I 

18 I 
I 

19 'I 

I 
20 

21 

22 

th~ defendant is in custody and for that reason he could on -

make the motion that the trial be moved to another place or 

that if the persons in the area were such as to bring him to the 

conclusion that the defendant couldn't receive a fair trial 

fr;om that jury, then to bring the jury in from a different 

area. aut where the defendant says I can receive a fair trial, I 
wh:ere the defendant says I. do not want to be tried by other ~han I 
my peers, I don't think the commonwealth has a right superior ! I 

! 
I 

to that. The statute is silent as to what takes place in a I 

situation where the qommonwealth says.we want to move the trial 

some place and where the defendant says I'm satisifed being 

trtied where I am. l\nd I think procedurally,· the Commonwealth 

has to show that it has the right to make the motion, not on 

his behalf, but on behalf of the defendant because all of the 

cases that I have read and all of the cases addressed in the 

b~ief refer to the constitutional rights, the guarantees of 

due process and certainly the commonwealth in its advance of 

this motion upon the court, that it would be denied due process 

because the commonwealth is the prosecuting arm of this 

23 incident. For that reason I would say to the court in addition 

24 to the cases that I cited, that the commonweal th has no standing •. 

25 to begin with. The first case that we have on it, the four 
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I 
1 cases that we are speaking of, speaking of R~es v. commonwealth, 

2 the most celebrated case in Virginia, prior to certain other 

3 cai;ies ••• 

4 W\RRIS: Excuse me, we would respectfu.lly object to 

5 th:i;s, the fact at this point we feel that argument would be 
I : 

evidence better after the is in and ••• 6 

7 WILDER: I don't plan to put any evidence in, that's 

8 the reason I saved my remarks for that •• 

9 COURT: The objection is well taken at this point 

10 Mr. Wilder. we will have to consider that as part of the 

11 closing senator ••• 

12 WILDER: All right, thank you. 

13 COURT: All right, Mr. Harris, if you wish to present 
I 

14 jevidence in support of your motion, you may call the witnesses 

. 15 at thi:; time sir. 

16 I W\RRIS: Your Honor, the evidence that we have and 

1' II I believe is provided for by case law and perhaps by the statute, 

18 llwe present 13 affidavits here, duly executed by citizens of this 

19 1 County and they speak for themselves. 
I 
I 
; 

. I I : 
20 COURT: Have counsel for the defendant been given copies! 

21 of these? 

221 HAAR.IS: Yes sir. 

WILDER: yes sir, we have. 21 

II 
24 '1 
2511 WILDER: I object to the affidavits being admitted into 

L-~~~~llL-~~~~~~~~~~~~~~---~~~~~~~~~~~_j_-~ 

COURT: Any objection to their being admitted? 
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I 
I 

evidence. The statute calls for affidavits to be prepared as 

2 I understand it for purposes of making the motion ••• 

3 I 
I COURT: yes sir. 

:i I 1 ' WILDER: But the affidavits certainly would be hearsay 

11 : 
5 and I . I object to it on that basis. 

6 COURT: The court will allow these to be made part of 

7 the motion itself and will receive them for the limited purpose 

8 I of :being in support of the motion ••• 

9 HARRIS: That's all they are being offered for ••• 

10 I : . COURT: All right, and the defendant's exceptions are 

11 1noted 
I! ' 

to the .court·~s:alH>wing these to::.be,•made a: part of the 

12 reciord. 

13 WILDER: Thank you sir. 

14 I COURT: All right, I will take the time to read these. 

" 15 II Do you have anything other than the affidavits you wish to 
I ! ~ 

16 /I offer? 

17 

II 
11 

HARRIS: 
limited 

Your Honor, in the same vein and for the 

18 sa~e/purpose of the motion, we offer - the Commonwealth offers 
11 . · 

19 I 11 a :scrapbook which purports to contain newspaper clipp.ings ,. ' ·• 

20 concerning .this in?ident, stemming from February 13, 1975, to 

21 . date. None have been intentionally omitted. These are from 
11 ' II I . . 

22 ! ne~spapers of general circulation within Louisa County, central 
I 

23 l virginia, the Daily Progress, the Richmond Times Dispatch, 
I 

u I Riqhard News ·Leader and the Fredericksburg Free Lance star. 

25 COURT: Which papers again sir? 
: 
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W\RRIS: central Virginia, the Daily progress, the 
! 
I 
I 

! 
Ri~hmond News Leader. Richmond Times Dispatch and the Fredericks~ 

4 

s I 
I 

61 
I 

.., I 
' I 

I 

a I 
I 

9 

10 

burg Free Lance star. 

WILDER: Now that certainly is not covered by the 

statute and I would object to that as· being.purely hearsay, 

cl¢arly hearsay. 

COURT: well it depends on the basis of the motion. 

I ~uppose if it's pre-trial publicity, that's one of the -

how would you prove it otherwise? 

WILDER: BY having the people from the - the best 

I 
11 I witnesses, the best evidence - in 6the,r words I don't know 

I 1 1211 whether that was in those newspapers or not and I can't cross 

11 
13 j! ex[amine that:scrapbook ... 

1 i 

COURT: All right, I will take that under consideration 
14 \'1: ' 

15 i. Mr. Wilder and I will reserve my ruling on the admissibility 

161 Of the newspaper clippings. You do have copies Of them or 
, I 

17 \I we,.ce you all. •• 
11 

ia i I 
I 

191 
20 I 
21 

WILDER: No sir ••• 

COURT: You do not. I will allow counsel to examine 

that while I read the other then if you will Mr.,Harris ••• 

HARRIS: All right, sir •• 

22 COURT: And I will look at your affidavits and then 

23 counsel for the defendant may examine the newspaper clippings. 
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COURT: J\11 right, any other evidence you wish to offer 

2 Mr. Harris? 

3 W\RRIS: Your Honor, I wish to offer the notebook and 

4 co\lnsel for the defendant has had additional opportunity to 

5 ex~mine it - in support of this moticn ••• 

6 COURT: All right, Mr. Wilder, I will hear further from 

counsel on your objections to the proposed evidence of the 

newspaper clippings in the form of a scrapbook·. . I will ask 

9 that the Court Reporter mark that as commonwealth's Exhibit 

10 number 2 •••• I have admitted the affidavits as exhibit number 

11 for identification as exhibit 2 for this hearing. 

12 

13 (Commonwealth's Exhibit number 1, affidavits, were 

14 so marked by the Court Reporter at this time as well as the 

scrapbook,. marked as Commonwealth's Exhibit number 2 for 

idie nt if ica ti on) 

WILDER: Your Honor, there are some references in that , ... 

scrapbook. to certain newspapers and dates. There are other 

20 pa;ges in which there aren't any r~ferences to any newspaper 

21 or date, that has been run off in someone's printing press at 

. 22 h~rne. My objection is that it would not be the best evidence 

23 and if there were going to be evidence offered of pre-trial 

24 publicity, the best evidence would be to bring in the editor 

~ of the paper, along with the paper to verify that he printed 
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'I 
!• b 

-----Tt--7---------------------------------------·---'- ··-· 
I 

it or some representative of the newspaper that they printed it, i 

2 it was on that certain date, and then he could be subjected to 

3 11 cross examination. Other than that, the actual newspapers 
i 

1 I t~emselves, should have been brought. in, uncut, unmarked. For 

5 

6 

7 

8 

9 
I 

IO I 
I 

ll I 
12 1 I 
13 : i 

i I 
l .t I 1 

I 

instance we don't know whether as to not - I certainly have 

no quarrel with Mr. Harris' assertion that nothing was purposely 

left off and I think it 1 s a fine scrapbook 1-:: for that purpose, 
I 

of a scrapbook·'. pr~.served for that day, but it certainly \\0 uldn 'i 
s~rve the purpose of being the best evidence in this case and j 

I 
I would object to it on that grounds. I 

I 
COURT: All right, Mr. Harris. 

I 
HARRIS: very briefly. I think that the evidence that I 

we have propounded here .in support of the motion, namely the 

·scr~pbook, is under the circumstances the best practical 

15 evidence. I think it would put the commonwealth and the victim 

16 

17 

18 

19 i 
I, 

20 ii ,, 
21 

22 

23 

24 

25 

newspapers to an inordinate expense, to have the editors here, 
i 
I 

to1 have exact originals of the papers. Of course, I can vol:lch 

I that everything in there is authentic and that it has been 

copied - some of the papers that have been copied were sant 

to, us by the newspapers themselves, been stamped and dated, 

others we copied from newspaper clippings that we \ere able 

to borrow only. Everything in there is in chronological order 

and so I think that part Of Mr. Wilder's objection is 

taken if you consider it as a whole. I feel there is 
if 

no prejudice to this defendant/that is introduced and 
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; I 
'I 

~1-· c_o_m_,!_e_i_n __ f_o_r_t_h_e_r_e_a_s_o_n_t_h_a_t it's being prepared. 
I I 

! 
2 COURT: anything further, Mr. Wilder, it 1 s:l(>ur objection~ 

3 WILDER: Yes ·si~, I would think that the wholep.trpose I 
! 
I 

4 of ;showing that there is prejudice, is what the purport of the I 
I 

s I evi<lence is and I .would say that the newspaper editor - you 1,· 

611 onl~ cited three papers as I recall - certainly wouldn • t have 
I · I 

7 bee1n difficult to have those persons come from Richmond and l 
8 Cha;rlottesville and the central Virginia paper or some represental 

9 /tive to come llre and then we could cross examine him. And for I 

I ; ''· 
10 I that reason it's not the best evidence and it would be hearsay I 

. I 

11 - strictly hearsay first Of all and then it's not the best eviden1e 

12 if it's not hearsay. so I make a dual motion to exclude it on 
I : 

13 J 1 thol3e grounds •. 
I 

COURT: All right, gentlemen, it is a matter which is 

IS - gets outside of the rules of ordinary evidence. It seems to 

16 me that while it may not be the best evidence, and Mr. Wilder's 

l7 lipoii1t is that a more specific proof could have been made. But 

18 
1
r s~y for the purposes of this hearing that the practicaiities 

I 
19 jof ~ealing with these things, such as the number of people that 

2o !might be involved, number of newspapers, I am sure give rise to 

21 thelsuggestion by the Supreme Court in previous cases that 

22 affidavits be allowed in support of these motions. And where it 
I 

23 Ideals with the publicity that may or may not be involved - while 

2.i lit does not speak entirely on the point, I see no reason why the 

25 1\cou~t should not accept that as evidence bearing on this 
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------+,+, -~ ---------~---------------------------____.. _____ _ 

I
I question, realizing, of course, that it is hearsay. ]\nd the ! 

I I 
2 1 Co~rt accepts it, noting Mr. Wilder's exceptions an~ we will 

3 de~l with it as hearsay evidence along with the affidavits. so 

4 I that will be admitted over the defendant Is objections as 

5 I Commonwealth's Exhibit 2 for this motion. 

I 

6 
1 I 
j I 

1 I I I: 
(Commonwealth's Exhibits 1 and 2 admitted into 

81 evidence at this time) 

91 

10 11 

ll I 
! 

COURT: ]\ny other evidence Mr. Harris? 

H1\RRIS: Your Honor, that concludes our evidence in 

12 jl chief on the motion~ 
:J 

1311 COURT: J.\11 right, is there any evi.dence to refute 

14 
1

' or: to be offered by the defendant Mr. wilder? 

15 WILDER: NO, Your Honor. 

16 COURT: 1\11 right, gentlemen, I am going to study these 

17 br~efly. I am sure that a lot of them are covering the same 

18 thing but I am going to review generally the scrapbook::.: at 

19 this time. 

20 

21 (Off record for court. to view the exhibits) 

22 I 

I 
I 

23 I COURT: All right, I have reviewed the affidavits and 
I 

24 j! the ·scrapbook which have been admitted as Commonwealth's 

251 Exhibit 1 and 2, is .there .any other evidence from either side? 
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ii 
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l I I 
·---------

I 
2 

HARRIS: your Honor, we have no other evidence and 

I ask at this stage of the proceeding that the Court take 

3 judicial notice of the geographical location that is mentioned 

'i. 1 wiithin the affidavits; that they are: of a wide variety of 

5 geographical locations within Louisa County, as can easily 

6 be seen from looking at a County map • 
. I 

i Ii COURT: 1\11 right, although it is not personally 

8 I a matter within the Court's knowledge, it certainly would be 
I 
I 

9 ·
1
· a proper one for the court to take judicial notice of and the 

I 1 

10 l'11ocations are specified and if they can be pinpointed on the 

ll I! ma,p, they will be acknowledged ~hen as judicially noticeable 

12 1 i Mr .• Harris. ]\ny other evidence? 

13 I HARRIS: That's our evidence Yctlt' Honor. 

!-L 

I 
I 

I I 
14 1 I Commonwealth' sl COURT: Now as I understand it, it is the 

15 II motion. The commonwealth must sustain it and that gives the 

16 !I commonwealth the right' to open and close on the motion as I 
I• 

I 
17 ! understand it and I will allow you to do that at tnis time 

I 
18 I Mr~ Harris. 

19 i HARRIS: Thank you, Your Honor.· Your aonor, the first 

I 
20 I 
21 

22 

23 

thing I would 1 ike to do is to cite to the court, somewhat an 

exhaustive or review of the criminal law in this country. In 

46 A.L.R.III, at 295 and specifically at page 329, starting 

for a change of venue, General inability 

I 
! 

I 

I 
I 

I 
I 
I 

l 
I 
I 
I 
i 
! 

i 

I 
l 

a fair trial - although I will· be glad to · j 
I 
I 
I 

this xerox copy of this material, I would 
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i 

1------t+--'---------------------~----- ·---------~--
' : like to just point out two or three small matters within there - I 

2 that the general weight of authority in this country, when you 

3 !have a state statute, which authorizes the commonwealth to· so 
! 

1i I move as Virginia does, then it is held that this is entirely 

5 proper upon the showing of good cause by the corrunonwealth. In 

6 other words this flies in the face of Mr. wilder• s memorandum . 

i that the state has no standing at all as far as criminal pro-

8 
1 
[ ce!lure. 

9 \j trial in 
I 

Inability of the state to obtain a fair and impartial 

the county as a ground for granting a change of venue 

10 was proper in a number of cases as the Court can see. Also 

I 
! 

I 
I 

I 
I 

I 
I 
I 
I 

11 I br~nging up the point that Mr. Wilder mentioned, in conternplationi 

12 
1

1 

13 

16 

I 

1 i I 
I 

of law continued the Court, it is as much the duty of the prose-

cuiting officer to insure that one accused of. a crime, a fair 

and impartial trial as it is his duty to demand such for the 

state. so 1.the State: actually has standing - the commonwealth 

does on both sides of the motion - if tlere is any prejudice for 

or against the commonwealth or for or against the defendant 

I 

I 

I 
I 
I 
I 
I 

I 

18 I because it 1 s· :the Commonwealth's Attorney's duty to see that 

I 
191 I 

20 l 
I 

21 

22 

23 

24 

25 

the defendant does have a fair and impartial trial, both as 

fa~r as evidence and bias against him and for him. And it is 

w~th this in mind that we are operating this treatise to the 

court if it sees fit to accept this xerox copy •••• 

COURT: Have you got copies for other counsel? 

HARRIS: NO sir, I do not ••• 

COURT: we11 I think it would be more appropriate to 
·--------------L__ 

LANE'S COURT REPORTERS 

MONTICELLO PLAZA 30 
CHARLOTTESVILLE, VIRGINIA 



I! :J .. ·----+· 1--___:_ _________________________________ ,·-···-

11 su'i'marize it then Mr. Harris ••. 

2 j HA.RRIS: ~11 right, sir. 

i 
3 1 COURT: Because tla t way counsel wouldn't have the 

4 betjef it of responding to it, but by summarizing it, they can 

5 at ·least respond to it. 

6 H1\RRIS: ~11 right, sir. Your Honor, this treatise 

7 I st~tes that upon certain grounds, basically local prejudice 

8 land bias is shown, that where there is an appropriate state 

9 

1

1

1 sta:tute, such as Virginia has, then it ~s entirely proper 

10 )I wit'hin · the broad discretion of the trial court to change the 

11 venue on motion of the state and over the objection of the 

l2 I acc~sed. Also within that we are dealing with a Kentucky case, 

13 II Kee:llng v. Commonwealth, found in 178, Kentu~, 624, according 
I! ' . 

1-l Ji to ithe court, the purpose of this provision of thfa provision 

II . 
15 I was to secure to the commonwealth the opportunity to have a 

16 Jtri~l by a jury free from the influence of any prevailing 
I 

17 ·jprejudice~ such as often finds it way into the courtroom and 

18 I con;ciously or unconsciously causes jurors to lean toward 
I I 

19 Jthat party wtich has the support of the dominant opinion. The 
I 

20 IJ court observed that every trial judge Iils ·seen in jury trials 

21 ii the: silent operation and effect of a strong public sentiment, 

22 ! al taough such sentiment may not manifest itself in such a way 

231 that would enable the trial court to correct its harmful con-

24 sequences. That is the type of bias and local prejudice that 

25 .we are concerned with here today sir. That basically, sir, 

.. 
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l ·11 summarizes this sect:im that has been cited and that would be 

211 the extent Of my reference to that. we would cite next the 

3 J case of Newberry v. Commonwealth, a virginia case, 192, va. 819, I 

4 anq this is a very important case and good law in Virgina because 

5 indeed on a Commonwealth's motion to change of venire facias, 

6 .! over the objection of the defendant, this was done by the trial 
I' 

- 11 . 1 
11 court and was upheld by the Supreme Court 
1· . very . 

8 I A.nd several/pertinent bits of language in it - of course it 

•/ dealt with section 8 of the Constitution, which said that 

1011 in criminal prosecutions a man has a right to demand cause 

11 
Ji and nature of his accusat:kn, be confronted with his accusors 

12 j and witnesses, to call for evidence in his favor and to a speedy 

13 I trial by an impartial jury of hisvicinage. A.nd, of course, 

14 the word v icinage means the territorial jurisdiction of the 

· 1s J court. A.nd then the Court went on - that this provisbn of 

1611 the Virginia Bill of Rights was designed we think to guarantee 
I! 

17 II the accused such rights as he had under the common law at the 
Ii 

18 /j time the provision was adopted; that is the right to an impartial 

19 ! I jury in the v ic inage or jurisdiction in ·which the crime is J 

20 II alleged to have been conunitted, subject to the right of the I 
D I court to draw a jury from or to c~nge ~e place of the trial I 

I I 

I ever I 
22 ' to another jurisdiction when/it reasonably appears that an I 

~ impartial jury cannot be found in the jurisdiction in which 

24 the venue is laid. It guarantees to an accused a trial by an 

25 impfirtial jury of his v icinage one which is free from 
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2 

3 

4 

5 11, 1 

6 I 

7 I 

: 11 

11 10 

11 I 
I 
' 

i 2 11 

iJ 
13 11 

11 

n 11 

I 
I 

prejudice even for or against him. rt was not designed as an I 

I avenue of escape for one chargedwith the commission of an 
I 

offense where a fair ard impartial jury cannot be secured in 
I 

his vicinage nor was it intended under such circumstances 

to, put that community beyond the protection of the law. without , 

going into the facts of that base, that's just basically citing 

to: the court and opposing counsel ••• 

COURT: What were the grounds in the request for a change 
I 
l 

of venire? 
I 

~RIS: The grounds sir, were local prejudice and 

t4e inability to get a fair and impartial jury. Your Honor, 

in the motion and the evidence which we have introduced, in 

s\Apport of it, I would like to bring out that the insanity 

issue was highly publicized as evidenced by this scrapbook,., 

15 starting on page 56 and going through at least page 70. The 

16 n~wspapers give full accounts of the insanity treatment in 

17 the trial, the psychiatric medical testimony in the trial, the 

18 -: all phases of the insanity issue were discussed, discussed 

I . . 
19 I thoroughly in those newspapers as evidenced by the scrapbook~·. 

20 I And ve feel that is extremely important in this instance; it 
I 

21 was a fact that was lacking the last time, when the court _finally, 
i 

22 qetermined - when the defendant was relying on the defense of I 
I 

23 insanity, the court would consider these cases as a whole becaus, 

24 there was one basic defense, that of insanity at the time of 

25 the commission of these alleged acts; that there had been very 
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1 I lit~ discussion of or press on the issue of insanity. And J 

I 

2 

3 

4 

5 

I 
6 ! I 

7
11 
11 
11 
11 

s j J 

9

11 
10 I 

11 

12 

]3 I 
14 Ii 

Ii 

15 i I 
16 11 

11 
17 

I I 
rn I 

I 
19 11 

20 I 

21 I 
i/ 

22 !1 

'I 
2.3 ! 

24 I 
25 

n<loJ.we are faced with a totally different circumstance - we have 
as 

reporting in the newspapers/evidenced by this scrapbook:-: of 

virtually almost everything that was said in this court about 

psychiatric testimony and about the way it was received. There 

are headlines in there about how the jurors were enthralled 
' 

by the defense of the psychiatric testimony and various things 

like that. It can be very misleading, very much biased in 

favor of the defendant in this type of defense and we submit 

that these newspapers have been as ·shown by the affidavits 

widely read in this county and that virtually it \\Ould be im-

possible to find citizens who are eligible for jury duty that 

have not been prejudiced and biased by this. we would also like 

to ~ow that the newspapers as evidenced in the scrapbook,-, 

starting on page 70 and going through to 77, the very way that 

this jury did unofficially reported deadlocked. The newspapers 

and· so many people, too many people and I suppose most people 

tend to believe what they read in the papers.. It's - the fact 

that this first jury trial ended with 8/4 in favor of the defensei 

and we feel that that's highly prejudicial - it's been highly 

publicized and it's been highly discussed. 
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: l / 
Ii 

1 
; I 

I 
insanity, the way the first trial ended, and the contents of the I 

I 
I i 

I 

2 

I 3 I 
I 
I 

1J. I 

I 
5

1 i 
61 

I 

i I 
8

1 

91 

10 

11 

121 
I 

13 l ! 

I' 

first trial, have been widely discussed in the community,. as 

far as the only evidence that we had. we only had the Common-

weath's evidence in this case as far as on this motion. The 

defendant has put no evidence in at this time and we contend 

that that's unrebuttable - it's been widely discussed, all the 

is:sues, the insanity, the contents and the deadlock of the first 

jury - all to the prejudice of the commonwealth. we feel 

that because the Court was faced with a different situation 

the last time, and because of this highly prejudicial news 

coverage, highly exhaustive news coverage as evidenced by the 

exhibit here and because of the extreme discussions that have 

be~n going on in this community, that there are such subjective 

I 
14 I 

I 
151 i 
16 I 

biases and prejudices and feelings in this community that it would 

be, virtually impossible to assemble a fair and impartial jury 

to: give justice to both sides in this case. ~nd we feel that 

17 ii yoµ in your broad discretion as a trial judge in this case 

18 I haye it upon yourself the duty to make a decision here and 

19 j we feel .that the only evidence before you is such that there is 

20 i I · onf y one decision you can make sir, and that is that the venue 

21 is this case should properly be changed and changed to a place 

22 1 which is appropriate within your jurisdictional thinking. 
I 

]\nd 

I 
23 I we!so ask. 

I 

24 I COURT: All right, Mr. Wilder. 

25 WILDER: ~ay it please the Court, in response to the 1 

I 
I 
I 

I 
i 
I 

I 

~~~-~~~~~~~~~~~~~_L~-~ 1--~~~~-U....~~~...;._~~~~~~~~~~~~~~~ 
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I 

i ....... t------
Newberry case,! 

the facts I 
3 j werethat there was a motion for a change of venire facias. what 

I 
I 
I 

'l 1 I Mr. Harris didn't say to the court and I'm quite certain that 

5 I he.didn't do it intentionally, but that the defendant was indicter 

6 j for murder and after several unsuccessful attempts by the ~rial 

1 j j court to secure an impartial and fair jury panel from the county 

8 lin ~hich the venue was laid, was tried before and convicted by 

9J! a jury summoned from a nearby county. What happened in this 

10 I case, the records show that during six sessions of the court, 

I 1 /. beginning in October and continuing through the following June 

12 I! unsuccessful efforts were made to secure an impartial jury in 
I/ 

13 j that county. During those proceedings more than 100 persons 
I 

14 ,j were summoned on five separate writs ~f venire facias and were 

15 jj exa'mined and that only 16 tentatively qualified. }\ panel of 47 

161/ was. available for examination on the date to which the case had 
·I 

17 
1

j been postponed but sworn as a witness, the Clerk testified that 

18 j mostof them were disqualified in light of the facts 'that the 
I 
I 

19 / de£endant 's contentions were without merit. The trial court 
the 

.20 I properly exercised its discretion larged in it by/statute and 

21 ! / granting a change of venire upon the sufficient showing that 

22 that was reasonably necessary in order to obtain qualified 

~ jurors. I support this case. I would certainly offer it on 

2.i I behalf of my contention that out of six separate occasions that 

25 they tried to secure a jury panel, they were unable to do so. 
~~~~~~~~~--,...~~-
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, I 
'1· 

I ! I But: in our case the defendant was charged and indicted, came 

2 !Ion to be tried, the court permitted individual voir dire 

3 !examination of the jurors. Approximately 46 were called. Of 

i l ~/ 
--r--- -

! 

1 'I that number 2 were excused for physical disabilities, 2 were I 

5 

1

excused because of their relationship to ~e decedent or witnessei; 

6 · app:roximat~ 12 were excused because they felt that there were l 
i ' 

7 If ser~attXns 
8 1 insani y, , 

relative to a finding of not guilty by virtue Of 

one excused after saying that the defendant would 
I 

91 had to have been onhis rocker to do that. The court was pains-

10 lltaking in pointing out to each juror questioned that ~e guilt 

11 lor :innocence or the facts material necessary to prove guilt 

12 lof .the defendant were in all likelihood not be an issue in the 
I and 

13 lease/in all probability the sole issue whether at the time 
I . 

H Jof the offense the defendant was insane in accordance with , I 
15 !instructions which the Court subsequently gave the jury. There 

I 

16 1!was never any contention by the Commonwealth, nor the defendant 
I/ : 

17 //that there was any pre-trial publicity as to the mental status 

18 I/of the defendant., ].\ full dC'ly was set aside for the voir dire II -
19 /pxamination and subsequently 12 jurors were chosen to assure 

20 the, court that they could and would render a fai.c trial both 

o 'the Commonwealth and the defendant. The makeup of the jury 

ere 9 whites, 3 blacks, 7 women and five men. J.\ full day was 

~ et aside for the jury to receive the court's instructions and 

24 1
1

1..0 
1hear argument of counsel, at the conclusion of which the jury 

25 epo.rted to the court that they were hopelessly deadlocked. 
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I 

11 

I 
2 I 

-------j--
NOW your Honor, the ..,; neither the UP or AP wire service voted i 

this case the number one news story in Virginia - all over the 

3 St~te. This was not a case that was going to be read about in 

51, 
6 

11 

1 I I 

a / i 
I! 

9 ii 
1 I 

lO I/ 

l l 1
1 

12 II 
131 I 
i .i ! I 

it 

15 , . 
. I 

i 
I 

16 11 
~ j 

r;- ii 
11 
ll 

rn I/ 

1911
1 

. I 
20 I 

21 I 
I 

22 I 
I 

23
11 

241' 
I 

25 

Louisa county and not read about in Virginia, Norfolk and I'm 

quite certain that there isn't a nook or cranny in the common-

wealth from Tennessee to west Virginia, that somebody somewhere 

hadn't heard about this case. one of the problems that we have 

is that it is unfortunately a case bordering on sensationalism, 

an,d yet on the other hand, there isn't one thing in this scrap - I 
I 

book, not one thing at all, which is inflammatory, which shows l 
i 
I 

any threat of mob action, and as I was contending in the 
Of 

. I 
opening I 

remarks, in the case/i:Reesv' v. Commonwealth, which is at 203 
! 

va., 850, 127 s.E. 2nd, 406, the burden of proof is on the 

person who is claiming that a change of venue is necessary or 

a change of venire. The court held that there was no evidence 

of inflammatory newspaper or radio coverage of the case, no 

evidence of ma~s prejudice, hostility or threat of mob action~ 

either before the jury wis sworn or during the course of .the tria~ 
i 

nor any unusualdifficulty in securing an impartial jury. The I 

commonwealth hasn't shown any of those isolated instances to 

W:ur in this case. There isn't the slightest bit of any mass 

prejudice, no hostility, no threat of mob action - he singles 
! 

the newspapers. I 
rights of the I 

out the fact that this case has been reported in 

NOw this is balancing the free press against the 

defendant and the court, the Supreme court in the Rees'- case 

.. I 
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held that a defendant had no standing to question as to whether . I 

he should be entitled to a change of venue under the circumstance~. 
I 

Si~teen years ago in the case of Marshall v. the united states, I 

5 
I 

61 , I 
~ 11 
I i 

! 
8 ! 

I 
9 

Jj 

JO !I 
]1 I 1 

! I 

12 i I 
13 I! 

a Federal case, 360, u.s., page 310, decided in 1959, the 

Supreme court reversed a Federal narcotics conviction based on 

a verdict delivered by a jury whose membas had been exposed to 

newspaper accounts of the defendant's prior convictions. The 

Court in that instance relied on its adherent supervisory power 

over the administration of justice. Since that time four cases 

were decided during the 60's which indicated that constitutional 

ri~hts are implicated in cases involving jury familiarity 

with the defendant's past. , decided in 

1961, at 366 u.s., 717, a request for change of venue had been 

HI denied in a murder trial despite intense publicity which include~ 
I 

15 I' press releases from the prosecutor's office and statements by 

I 
16 II 
l"' !I mu:itders, including the one for which he was tried. ]\fter 

J~ ii examining the voir dire and the makeup of the final jury panel, 

Ii 1911 the court reversed the conviction on the. grounds that the 

20 ii defendant did not receive a fair trial by a fair and impartial 
1. 

21 / J jury as required by the 6th and 14th ]\mendments. In the other 

local police officials that the d~fendant had confessed to six 

22 three cases, the Court did not have to go so far as to examine 

I 
I 

I 
I 

j 
I 
I 
i 
I 
! 

23 the voir dire. In the Ri.do v. U.S. case, 373 u.s., 723, decided! 

24 in 1963, the trial judge denied a motion for a change of venue 

25 despite the fact that on three occasions the l.ocal television 
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station had shown a 20 minute interview with the defendant in I 

which he confessed to the felony - murder with which he was 
I 

lat el! 

ch~rged and reversed the conviction without inspecting the 
I 

coptents of the voir dire, the Supreme court determined that I 
5 du1e process was presumptively denied whenever a defendant is 

I 

6 tried in a community where such an interview has been televised. 

7 Thb Billy Sol Estes case, prejudice was also presumed in that 

8 case - among the circumstances that prompted this result were 

9 thie existence of massive pre-trial publicity and the fact that 

10 four members of the jury panel which convicted Billy Sol Estes 

11 ha9 watched telecasts of the pre-trial hearing. In the Shepherd 

12 ca1se - Dr. Sam Shepherd, out in Cleveland, 384, U.S., page 333, 

13 a 1966 case, the court held that the total atmosphere of Dr. 

14 Sam Shepherd's trial was infected by prejudicial publicity 

15 in' the news media and exacerbated by the trial judge's failure 

16 to take any precautions to insulate the jury. And in reading 

17 the opinion of the case the court related to the language 

l8 by. saying that it almost reduced itself to a carnival atmos-

19 phere. 
I 

Now courts have differed as to the effects of the 

20 Irvin, Rido, Estes and Shepherd cases upon the JYiarshall 's I 
I 

21 co:urt restrictions of its holding to Federal.cases. In I 
~ u. s. - relation of Doggett v. Yeager, a Fed~ral case decided 

~- in 1973, 472 Fed. 2nd, 229, United Sta~s Court of Appeals 

~H for the Third Circuit, held that in certain circumstances, 

25 pr,ejudice and therefore a constitutional violation would be 
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1 j pr7sumed whenever a jury is exposed to media accounts of the 

2 de~endant's criminal history. Now in 1974, we have the 

3 case of Murf the Surf - it was the celebrated beach comber 

'i down in Florida. The Fifth Circuit Court of Appeals rejected 

5 

6 

7 

8 

9 

10 

11 

12 

13 

15 

this approach in Murphy v. Florida, 495, Fed. 2nd, 553, decided 

in' 1974, when it refused to extend Marshall beyond its applica-

tion to Federal prosecutions under the supervisory power. 7he 

Supreme Court granted certiorari to resolve the apparent conflict 

in the case of 41Q, U.S. 1088 decided in 1974, and issued its 

first major decision on pre-trial publicity and the right to a 

fair trial since 1966. Murphy v. Florida, 421, U.S. 794, decide~ 
this year, 1975, the Court held that mere juror knowledge of I 

. I 

a defendant's criminal past, even if they knew about his criminat 

past, would not give rise to a presumption of denial of due 

process and that in the future such cases would be decided 

· 16 by, the use of the totality of the circumstances test. In 

17 

18 

1911 
20 ' 

I 
21 I 
22 I 

23 

24. I 
i 

25 I, 

rejecting Murphy's due process claim, the Supreme Court divided 

eight to one, holding that juror prejudice is not presum~d ·. I 
from mere knowledge of the defendant's notarity; that no adherent 

prejudice was shown and that the total circumstances of the j 

I 
I case did not rise to the level of a constitutional violation. 
i 
I 

I 

Chief Justice Berger filed a separate concurrenGe emphasizing 

that the case had it been Federal, the court's supervisory 

power would have dictated a reversal. The question that we 

are confronted with here, is does Marshall v. United States,·· 360L_ 
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1 I 

-------------------~--- ·-·---------··· ___ ( __ _ 
310 apply to a state crimirial case - what was the test 

2 j to be applied in assessing due process claims arising out 

3 

11 

12 

13 

21 

22 

of alleged pre-trial publicity and juror knowledge and what 

policies should the courts follow. well the court found that 

there was not sufficient evidence of pre-trial publicity and 

even if the jurors knew of a prior - of the defendant's prior 

record, that that in and of itself, would not be prejudicial. 

Now we don't have that situation in the instant case. The only 
i 

thing you have in this case is that all of the things in the 
I 

sc)'.'apboo~· here, that the defendant shot and killed Judge Stewart I 
Cunningham, two, that he feloniously assaulted Sheriff Henry 

Kennon, two state Troopers were shot at, and Deputy Rosensohn 

was shot. The defendant has never denied that so 'it's not a 

question of whether there is guilt or innocence, as to whether 

he did this or did not do it. And I would submit to the court 

that unless a person were here to hear the testimony of the 

psychiatrists, unless a person were here to see how they 

I 
I 

I 
I 

I 
I 

I 
I 
! 
i 

testified, to feel the ring of sincerity in what they were sayingj 
I 

and how they were saying it, there is no way they can make their j 

minds up until they hear it. And I say further to the Court, 

that the affidavits that we have in the file and the statute 

specifically states that the affidavits must state the reasons 

i 

I 
j 

i 
I 
I 

I 
I 
! 

why a fair trial could not be had • .M.Sss:t,'S; Gill, vogt, Bazzanella, I 
I 

Bunting, Hill and Terrill, all say the same thing and the/c~nclud~ 

by saying "There is a tremendous influence in Louisa County whichl 
1------_u ______ _;_ ____ ...;._ ____ ~----- . _L_ __ 
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from the Poindexter family also from the feelings of Judge 1 

I 

2 I s. ~. Cunningham and this has and will continue to have the 
I 

3 I eff.ect of creating a heavy bias in these cases." That's what 
I 

4 I this man says,because of these factors it is now difficult 

s 11 to Obtain a fair and implrtial trial. we look to what Mr. 

6 ·1 Pleasants said "It is my observation that the vast majority of 
I 

7 I the County's citizens has now become firmly polarized on the 

8 1

1 
issues of ~is defendant's guilt or innocence, including 

I 

insanity I 
9 or sanity." Not one person in these affidavits states that he 

10 ii is prejudice. I have noted - I have looked in everyone of them. 
11 : 

11 j/There a:ce 13 - not one person here says that he coulciln't give 
1 l 

12 Ila fair trial and what they are saying with the affidavits -
I 

1311 which are clearly hearsay - that where the statute calls for 

11 ii affidavits to be presented supporting the reasons and grounds 

15 ii why a fair trial could not be had, it calls for tte type of 

16 ii testimony to say that I am John Jones and I have done such and 

17 JI such a thing, I have observed this, been here and I cannot give 

1 I 
18 1 1 a fair trial. I cannot do it - John Smith cannot do it. But 

19 111. we have the ephemeral evanescent here •. we have - these people I 
I· . I 

20 j I out ·there can't do it. They can't do it and submit to the Cour-t I 

21 Ji that that jury that we selected - I know that the jury as the 

22 court indicated if we were in California sometimes ittakes three, 

23 four, six weeks, eight weeks - New York - two or three months to 

2,~ 1 select a jury - if we were there we might have the situation. 
11 

~ laut we selected a jury for this very serious case in a day's 
I 

1---'----.!.l-----------------------
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~time, examined them and we had nothing that would relate to the·-J-~--
2 j Newberry case. we had nothing at all to show that there wece 

3 I six unsuccessful attempts to secure the venire. I don't know 

'i I I that the case ever will be easy and that is where we come to. 

5 jJwe c~me to the fact that the trial of a long suit and especially 

'lone that involves a serious case such as this is difficult. It's 6 . 

. I difficult for the cOmmunity tryhg, it's difficult for the judge 

~ /lwh6 has to preside over it, it's difficult for the jurors who 

!I have to sit in deliberation and eventual judgment of the rights 0

IJof.the accused as to whether he in fact is guilty or as to 
lo I' : . ii whether he is not and what eventual disposition will be made 11 1' 

!I 

I 
Of ·him. 

12 It's difficult for the Commonwealth's Attorney. It 
1 

places a strain on the court in terms of security and last, but 
13 I I 

I not least, it places a great strain on those persons who are .,i M 

j associated in terms of representing the defendant. But the fact /1 

15 I 
I 1 

that it is difficult does not mean that it must not be. The only I 16 I I 

J 

I true way to really resolve this is to have the defendant tried 
] 7 I 
18 lby µjury of his peers, for those persons who would be in a 

I position to say and feel what he would do. Now in examining 191

/the affidavit of Mr. Harlow, it really says just about nothing. 20 ' 

_ rt 
21 I ~? my observation that there has been so much discussion 

I/ concerning all 
22 I aspects of this case in the community, that it is 

23 now impossible to have a fair and impartial jury trial· in Louisa 

I/county. 
24 

Why? And I asked the question after each one of these 

I 
I 
I 
I 
; 

I 
i 

I 
I 

I 
I 
I - affidavits Your Honor,· why, why can• t you have a fair and 25 impartia~ 
l 
I 
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: i/in Louisa? l!\nd once we got the jurors questions and answers I 
2 / in there and t1 ..• e court finally'. told them ~\we are not speaking I 
3 about guilt or innocence - the only thing we are talking about j 

4 is whether at the time of the commission of the offense, the I 

5 I defendant knew the difference between right and wrong or whether I 

,;.IJ he was psychotic. Now. I don't believe that this could ever be 

7 II determined until you have had an opportunity to be present in 

B Ii the courtroom to hear it. J!\s I have indicated the burden is 

9 // on the Commonweal th to prove - the commonweal th has n at borne 
1 1 . 

I , 

10 //that burden. They have submitted to the court 13 affidavits 

11 // whict:h are relying on what other people said, not the affiants 
I' 

12 / themselves. They have submitted a scrapbook· - I am going to 

131
1

. ask Mr. Chester in just a moment to relate at least one or two I . 
14 j 1 aspects in this :scrapbook as to relevance on this case. ]\nd II . 
15 /'then we get to the question as to when the defendant objects. 

16 Mr. Harris has pointed out over the defendant's objections -
I I 

17 // certpinly a man would want to Object to having his trial carried 
I I ' . 

18 I/ some, place when they have tried to convict him for six times 

19 /land they couldn't. l!\nd he certainly Objected because he said 

20 I he Wiilnted to be tried· here and they never were able to get a 

21 I jury - now why we don't know? we don't know the facts. But if 

22 this case, the only thing we are talking about is fairness. Can 
I 

~ you gt a fair trial artd the defendant says yes, I can get a fair 

2~! trial where I am. ]\nd there has not been a scintilla of evidence 

25 produced here today that he couldrot get a fair trial. There 
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I 
I 

I 
I 
I 
I 

I 
I 
! 

I 
I 
i 
I 

I 

MONTICEL.L.O PL.AZA. /t 5 
':i' 

CHARL.OTTESVIL.L.E, V~IR;.=G~IN~IA.:__-'----------~---



i i ·-------------+=~~- .. 
·---1 ·11 has been a summonsing of the evidence to the extent of saying ! 

I! I 
2 1 J that we don't believe it. But the court doesn't have one factual 

3 situation before it to fasten its findings as to whether in fact I 

· the defendant could receive a fair trial. Therehas been nothing 

: Ii - and I don't know how the jury split. I have not talked to 

11 
6 II any members of the jury, don't intend to. I have heard some 

i I 
7 iii references, seen some references as to how the jury split. The 

8 1 court knows through its years of experience that what goes on 
Ii 

9 11 in the jury room is almost like trying to guess wha~ takes place 
! ! 

10 i I in· one of these every day soap box operas. You never know - you 
I 

11 /never know - I don't know whether it was 8 to 4. I don't know 

12 I whether it was 10 to 2. I have seen circumstances where jurors 

13 have voted 11 to 1 for acquittal and come back in five minutes 

H I and say 12, zip for guilt. ]\nd what .makes people change their 
I 

15 I minds we don't know. To that extent I am not saying that is 

16 /prejudicial at all - doesn't influence anybody. They do know 
I 

17 
1 

that the court declared a mistrial after the jury had been dead-

l8 locked after 5 hours of deliberation and again I say to you 

19 that that is not an inordinate amount of .time but considering 
i 

; 
I 
I 

I 
I 

! 
i 

20 that we are not use to that type Of jury deliberations . . . . ! 
in virgini~, 

I 

think the court certainly waited long enough for the jury to i 21 I 
! 

22 :·make its deliberatll.; n and I think they were sincere when they sai9 

23 \j they were hopelessly deadlocked. If the court, please, I will i 

2• l.1 :, ask Mr. Chester to make a few remarks. 

25 COURT: 1-\11 right, Mr. Chester. i 
i . I 

-,---------.,--------·L ____ _ 
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CHESTER: May it please the court, Mr. Harris, senator l 

2 , I Wilder, we now come down to the point here of just what are we 
! 

3 I faced with. l 
I 

Your Honor, we are faced with.a defendant who has 

I 
I 

! 

I 
I ,1 I 

5 11 

! 

He is the I the most to lose by remaining here in Louisa County. 

one that is on trial, not the Commonwealth. He is represented 

6 I 
I 

by I feel two capable attorneys and those two attorneys are 

7 I coming before this court and saying Your Honor, that we feel 

~ I 
91 · and impartial trial. 

the defendant could come before this community and get a fair 

we are also saying Your Honor, that the I 

10 I 
. I commonwealth can do likewise. But again aa senator wilder has 

11 i indicated, and I wishto re-emphasize, it is the defendant· that's 
I 

12 / on trial and not the Commonwealth. Now let's take· specifics 

13 / if we may, Your Honor. The publications that the Commonwealth 

H j has presented to the court, many of these publications have 

is i J state wide circu.Ja:ion and I specifically mention the Richmond 

16 //Times Dispatch and the Richmond News Leader;-also the Washington 
ll I 

17 Ii Post has had various articles on this particular case. rt is -1 ,, 
18 ij also carried by the various national and international wires. 

!1 . 

19 ! / I c;lare say Your Honor, that senator Wilder in his endeavors 

20 I and activities other than as an attorney and myself in my I 

I 

21 activities, other than as an attorney, in dealing with people 
I . 

22 j throughout the state, I have yet met a person at any corner 

~ ., of this state that has not had knowledge of this particular 
I . 

24 l trial and the facts concerning it. This is a state wide case, 
II 

2.5 
1

1 a case Of great importance. Now Your Honor, we have this first I 
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·--~--H- -1-~ 
11 trial and I feel, as His Honor has indicated that it was a very / 

2 11 I 

fair and just trial. The newspapers, the radio, the T.v. media, 

3 all were very mature· in the way they reported the facts in this 

case. If Your Honor, would go through this particular folder 

here of clippings from the various newspapers, and I dare say 

the evidence also would appear on television and was heard on 

radio, there is not one.instance in 

They are reporting what they saw or 

case. so therefore, Your Honor, if 

here of prejudicial reporting! 

heard as the facts in the 

we don't try it here in 

Louisa county, where do we try it? southwest Virginia~ south-

east Virginia, northern Virginia - all Of the people in the State 

know about the case. Now let's go specifically to what did 

take place on that one day when we started to select a jury. 

It took us a whole day but Your Honor as you recall, we had 

approximately 100 prospective jurors that we empanelled. we I 
I 

went through two thirds of them your Honor, less than two thirds i 
i 
I 

and we got a panel, a jury panel that was perfectly satisfactory I 
I 

to the Commonwealth's Attorney and perfectly satisfactory to / 
I . I 

the defendant. It certainly is not abino.rmal. The commonwealth's, 
I 

~ttorney is saying that we can't select a proper jury. well 

Your Honor, the first trial is evidence of the fact that it 

can be done. Now the commonwealth's Attorney is saying well j 

I 
! 

I 

I 
I 

I 

we have had a lat of t~k about the state of mind of the defendan~ 
atthe time the incident took place. senator Wilder has indicate, 

it takes the 12 men or women, listening to the testimony of the i 
I 
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I! 
-------------------! 

11 I psychiatrist or physiologist, as the case may be, and listening 

2 

I 

3 I 

41 

5 I 
6 I 

7 I 

s . I 
11 

91 ! 
10 I 

I 
I 

11 I 
il 
I 

12 I 
I 

13 
1 I 

and seeing all the witnesses as they appear before the court, 

Only then can the jury make a final determination as to whether 

or. not this defendant was or wa·s not insane at the time of the 

alleged crimes of February 13, 1975. Now Your Honor, this 

particular scrapbooJ<f: that the Commonweal th has presented to 

th~ court, there is one particular article in here that I would 

This appears on page 7 5 of the :scrapbook.. It's an editorial. 

It was printed on Thursday, December 18, 1975. "Times have 

l·l changed in Old Virginia. Nothing has caught the attention of 

15 
1 

this write'.' in recent times more than the just ended trial of 
11 

161 i Curtis Darnell Poindexter, a Louisa County, young black man 

17 Ii charged with the murder of the judge of that county, which ended 

is lj in a mis-trial, a hung jury Tuesday evening. The mere fact·that 

191 I this black man was tried by a j ury of citizens of his own county i 
I
i ' 
I I 

20 1
1 and defended by one black and one white attorney, who did not i 

21 

22 

23 

·, 
I 

deny that he had slain the judge, but contended that he was insane 
I 

. i 
when he committed the acts, amply points up the fact that the 1 

bitter racial hatred that pervaded Virginia a decade or two ago, 

2..i. has greatly subsided. we venture to say that 10 to 15 yea.rs ago 

I 
25 under similar circumstances, short wraith would have been made i _____________ l_ __ 
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· 1 of .the accused by most,. any Virginia jury trying a black man 

2 for murder of a member of the opposite race. Moreover, the 

3 I lengthy psychiatric examinations given the accused as was done 

4 I in the Poindexter case would have been unheard of. Of course, 

5 1while the trial ended in a hung jury and the accused is subject 

6 to be tried again by another jury, this fact does not detract 

7 !from our contention that poindexter thus far has received every 

8 \benefit of law and that his race does not seem to have played 
I 

9 I any significant role in the proceedings. so regardless of the 
I 

10 outcome, it is refreshing to know that some Virginia courts and 

15 \carried out their duties :in a highly dignified and impartial 

16 manner to which they deserve much credit from the citizens of 

1 ~ Ii that county." Your Honor, if we take and say that this case 
, 11 

18 Jmust be tried elsewhere other than in Louisa county, we are 

19 implying that the people in this communi~y are immature to 

20 I handle a case of this magnitude and I say Your Honor, that 

21 Louisa County is a grown up community, intellectual that can 

22 handle this case and I· pq1ye;t"fully petition as with senator 

23 1
wilder, that this case be continued here in Louisa county. 

I 

24 \' Thpnk you sir. 

25 1 COURT: ~11 right, Mr. Haugh. 
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I I 

/1 ill\UGH: May it please the Court, Your Honor, may the 

2 I mcord show that I am assisting Mr. Harris in the pros~cution 

3 [I of 'this case and would like to end our final argument for 

I 
,~ the Commonweal th. 

5 COURT: 1\11 right, Mr. Haugh. 

6 HAUGH: May it please the court, Your Honor, we agree 

7 wi~h Mr. Wilder.that a mistrial in the first case of this 

8 I defendant is not grounds for a change of venue. we have nothing 

9 inour motion or evidence to even remotely suggest that Your 

10 J Honor. Now Mr. Wilder and Mr. Chester argue in effect that the 

11 I defendant is the one being tried and that therefore, only the 
I 
i 

12 I defendant can make such motions as are before the Court at this 

I 
131 time. 

M I wealth, 192, 819, commented on by both attorneys refers to a 

The Newberry opinion - the case of Newberry v. Common-

1511 change of venue as well as a change of venire in ruling in favor 

16 /iof the right of the Commonwealth to make such motions as are 
I 

17 lbefore the Court and of the right of the Court to grant such 

18 1motions. so while the facts are not in point and we don't 
I 

19 assume that they are - we know that they·are not - the law as 
I 

20 1

1 

set 

21 I s24 

forth in this case is applicable here and reading from page 

where it is the contention - "the right of an accused to 

22 a trial in the county in which the offense was committed" and 
I . . 

23 jthen I am skipping some>- "was not unconditional or absolute, 

z:llbut was limited by or subject to the authority of the court, 

25 1upon the motion of the prosecution to cause the proceeding to be 

LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 



, , 

; 

1 

removed to, or a jury to be drawn from, another county-, wh:i-1-----1----

11 ·.1 

2 'I an impartial jury could not be obtained or an impartial trial 

I 
I 

3 
1 

could not be had in the jurisdiction in which the venue was laid./" 

.i j so Your Honor, while counsel for the defendant argues that this I 

5 court cannot do that, the Supreme Court of Virginia says the 

court can do it. Mr. Wilder argues that everybod~ in this 

state has heard about this case. That may be true, Your Honor, 

I am sure it has been widely followed in some areas but Your 

Honor I think is experienced enough to know that the feeling of 

the people in southwest Virginia are not going to be as personal 

as the feelings of the people in Louisa county • .A.nd that's 

what we are dealing with today, not where the case should be 

transferred to, if this court decides to change the venue, 

but whether or not the case should be changed to another venue. 

Now Mr. Wilder mentioned the case of Rees".: v. Conunonweal th, 

16 203, va. 850, but in that case where the defendant's motion 
I 

,~ jli for a change of venue was denied, the court expressly found 
.l• I 

18 I that there was no evidence, no evidence that the defendant 

19 could not receive a fair or impartial tr_ial in that area, no 

20 evidence at all Your Honor, and that differs from our case. 

21 Now many of the newspaper articles contain statements of those 

22 closely connected with the case, or the trial of this case 

23 before, which are inflammatory. Your Honor, has read these 

24 and I mention one about committing cold blooded murder, and 

I 
25 maybe fool the people on an insanity plea, things of that sort. 
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l I Your Honor has read these, I'm not trying ~o quote them. }\gain I 
I 

2 i Mr:. Wilder points out tha.t the individual aff iants in this case 

3 did not give their personal belief. But Your Honor, Mr. Harris 

5 

10 

14 

15 1 I 
1611 

17
1 f 

rn I 
I 

191 

20 

21 

22 

23 

sought affidavits, not from 13 individuals giving their personal I 
opin.im but from individuals who had close and - contact with 

many, many other citizens of Louisa County and giving, based 
what 

on their conversations with these other citizens -/the majority 

Of the other people Of Louisa thought. we feel Your Honor that 

if we would have come in here as the Commonwealth and presented 

affidavits of 13 individuals, giving only their personal belief, 

that it wouldn:>t be as strong, and would not be as persuasive 

as getting it from 13 individuals, store owners, shop owners, 

filling station owners, and attendan~, those who had talked to 

many, many hundreds of people of Louisa County and to tell you 

what those people think. Now Your Honor, the case of Farrow 

v. Commonwealth, 197 va., 353, places the burden on the Common-

wealth in these cases to show clearly that there is such a wide 

spread feeling of prejudice on the part of the citizens of the 

County, as Will be reasonably certain to prevent a fair and 

impartial trial. Now what we have as far as our evidence is 

concerned, is 13 affidavits representing citizens from various 

and sundry sections of Louisa county, as well as copies of 

i 
I 

I 
l 
I 
I 

I 
I 
I 

newspaper stories or articles that Your Honor has viewed. I 
These I 

af £idavits are full and c6mplete and recite the facts upon 

whilch the opinions are based. Now Mr. wilder argues why can't 
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I the~e be a fair and impartial trial. secause, your Honor, 

2 according to the various affidavits the opinion of the people 

3 of the county - Louisa county, have become polarized on this 

4 
subject. your Honor, I would like to call your attention to 

5 a few of these affidavits, one William N. Bond, the owner and 

6 
manager of Louisa Laundry and Cleaners located in Louisa. rt 

7 \ goes on to say how he has talked to many people, he encountered 

I. 
8 1! them daily. Based upon my daily contacts with a large number 

9 I of Louisa Count.y citizens - goes on to say, I'm skipping some -

10 it is my observation that there exist such local prejudice 

11 in Louisa.county. such local prej~dice. The affidavit of 

121 
i 

13 I 

14 

15 

16 

Clifton T. Butler, owner and operator of Butler's store, located 

one and one half miles west of the town. of Louisa, based upon 

my daily contacts with a large number of Louisa county citizens. 

Skipping some more - it is my observation that there exist 

such local prejudice in Louisa county that it is impossible for 

l ..JV 

17 a fair and impartial trial to be had. Then there is Mr. Gallion' is 
. 11 

;8 '\affidavit, owner and operator of piedmont service station, locatec,l 

19 \at soswell's Tavern in Louisa County - based upon my· daily 

20 contacts with a large number of Louisa county citizens - he 

21 
goes on to say that my observations there positively exist local I 

I 

I 

I I 

~\and impartial trial to be held in Louisa county. The affidavit 

pi;-ejudice in Louisa county that it is not impossible for a fair 22 

I 

24 
\of James w. Pleasants, foreman for the iron workers at the North 

i> i\ )\nna power station located in LOui•a - based uponny daily contact~ 
I 1 ___J __ --- . --
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in this community, it is my observation that there exist such 

2 local prejudice here that it would be impossible to have a fair 

3 tr:ial. Goes on to recite various newspapers and then it says 

thus it is my observation that the vast majority of the County 

5 citizens have now become permanently polarized on the issues. 

6 And again, your Honor, an affidavit of William Gene Jones, a 35 

7 year old black citizen of LOuisa county - based upon my daily 

8 co:ntacts in this community, it is my observation that there 

9 exist such local prejudice here that it would be impossible 

i 
i 
I 
I 
I 

I 
I 

i 
10 to have a fair trial. }\nd it goes on to say - I'm skipping some J 
11 

12 

a great number of local citizens have already made up their I 
minds in this matter. }\nd he concludes that it is my observation! 

13 
I 

th~t the trial must be moved from Louisa county in order to give I 
I 

14 ju'stice to both sides. }\nd finally Your Honor, the affidavit of I 
. 15 Elder sen Kennedy, pastor of the True way of the Cross Church 

16 I of Christ, a 45 year old black man - that in my daily routine 

17 1 I have the opportunity to meet many citizens and have discussed 
I 

18 / the case that is now pending. It is my observation - and I 
I 

19 1 skip a little bit - that both Curtis Darnell poindexter and the 

20 Co!'llmonwealth will not receive a fair and impartial trial if 

21 heid in Louisa County. Then he concludes - I feel it would be 

22 impossible for either party to receive a fair and impartial 

23 trial in Louisa county. If it please the court Your Honor, the 

I 

I 
I 

I 
I 
I 
I 

I 
i 

I 
I 
I 

I 

I 
I 
I 

I 

.J j 

24 - under the rules of procedure, the Supreme Court has allowed 

25 I motions of this type to be heard on affidavits as well as other 
L_ __ _ 

LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 
55 



I 1 

I! j30 

e~hibits. These affidavits are very complete. They are very 

2 meaningfully. They are full of facts - that they have talked 

3 t~ people; that they l'afe read the papers; they know these 

4 people read the papers, they have heard discussions and the 

5 opinion of these affiantS:;,, based on a large number of people 

6 that they have talked to from all corners of Louisa County is 

7 that there cannot be a fair and impartial trial in Louisa 

8 co.unty. Now Mr. Chester mentioned the editorial in the Char-

9 lottesville-A.lbemarle Tribune - from Charlottesville. Your 

10 Honor he commended this court is saying that all the rules had 

11 j been obeyed, that all sides got a fair trial to this point. 

12 I/ I just believe your Honor, that if the court follows the evidence: 
'I i 

13 I in this case, and grants a 
I 

change of venue, that again that paperj 

would commend you for observing the rights of the commonwealth 14 
1 I 

1511 and the defendant. 'l'hank you. 

16 I COURT: Now gentlemen, we have right much in the 
I 

17 ! wa¥ of material that I would like to review briefly again. I 
11 
I 

18 I have a little bit before a quarter of four - I am going to 

I 
19 I adjourn and go to chambers for the time we have remaining until 

20 j four o'clock. Then we will reconvene and I will give counsel 

21 my decision at that time. But I will be in chambers and I will 

22 review this matter further when we come back at four o'clock. 

23 

24 

25 i 

(Brief recess) 
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! ; I 

1 

11 

211 
3

1 I 

COURT reconvened. 

COURT: All right, gentlemen, we are back on the record 

I 

I 

I 
4 I for the decision with regard to the motion for a change 

I 
5 I I noticed that in the alternative there is a motion for 

I 
of venue., 

a change I 
of venire as well, filed contemporaneously with the other 6

1 I 
7 , motion as I understand. 

· 8 Now for the purposes of this decision it seems to me 

9 ,I that in addition to the items that have been admitted into 

101 1, . d evi ence as Commonwealth's Exhibits 1 and 2, the Court should 
, I 

l l ; I note for the record certain aspects of the previous trial and 

I 
12 take judicial notice thereof. Now while they are not admitted 

13 as separate items of evidence, I don't think this court can 

1.J. divorce itself from the knowledge whi. ch has arisen in dealing 

15 with the other trial. There are several circumstances which 

16 should be commented upon. Counsel will recall that a motion 

17 fot a change of venire was made in that case and denied, motion 

18 having been made by the commonwealth's ~ttorney and having been 

I 
19 I supported by testimony that a great number of people in the 

I 20 community had become so fixed in their opinions as to the guilt 

21 

22 

23 I 
I 

2.i. I 

2..'i I I 
ii 

or innocence of the accused, that it would be very unlikely, if 

not impossible to obtain a fair and impartial jury. Now the 

court dealt with that :in this regard, it took the motion under 

advisement and awaited the outcome of further psychiatric 

examination of the defendant, after which the court reconvened 
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the parties and again considered the motion. And at that time 

2 required counsel to state quite frankly, or at least asked 

3 counsel to do so and they complied - to state what frankly the 

4 issues in the case would be in order for the court to deal with 

5 I that motion. ~nd Mr. Chester and Mr. Wilder very frankly stated 

6 that the defense would be that of insanity and that it did not 

7 appear, although they would not say so categorically, it did 

8 not appear that there would be an issue with regard to whether 

9 the defendant committed the acts charged with. Now in that 

10 I po~ture, the court examined again the motion for a change of 

11 I venire and again considering the issue which would be presented 

12 to 'the jury, decided that there was no exposure at that time 

13 which would give rise to the danger of the impartiality and 

14 fairness of a jury with regard to the question presented. NOW 

15 the court has tried the case with a jury. The jury's verdict 

I 
i 
I 

16 l
1

has beenpublicizep, speculated upon, commented upon obviously ! 

I' I 17 1'and again we have the question presented with regard to whether : 
be I 

18 jor pot a fair and impartial jury could/obtained in this county i 
I 
I 

19 lor whether trying this case in Louisa County would endanger I 
I I 

. 20 !the• fairness and impartiality which every trial must have. i · 
21 jr must say., of course, from the newspaper ;:scrapbook that certai_nl!y 

22 lthete has been a great deal of publi::ity since the trial, apparentl~ 
23 almost as much, if not as much, as appeared before the trial, 

I 
I 
I 

24 wh.ich means that we now have a different situation from that 

i 
· 2.5 which existed at the time the court made its ruling with regard i . 

l._ ____ J..L _ _.._ _ __,... ________________ =---~------------_L_ ___ _ 
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! 11 to the motion for a change of venire. The question has been 

I 

'I 
2 j i ra{sed as to whether or not the commonwealth can even make 

3 I a showing as to, its interest or whether it's limited to a showing/ 

1 I of prejudice to the accused. The statute says that a court 
I 
! 

5 I ma:y change the venue for good cause shown on motion of the 

6 II accused or the Commonwealth, no further clarification. And 
I I 

7 /j I think it's the construction of those words "for good cause 
I I 

8 JI shown" that we have to deal with it. The removal in this case , , 
91/ would be discretionary I think without any doubt. The authority 

11 

lO is there, the question is whether or not the court should 

li'/ exercise it, that is the discretion. In that regard again the 

12 court I think should take judicial notice of the jury trial 

13 that has been had and\bich resulted in a mistrial and the evi-

14 !1 dence adduced at that trial, the publicity which ;flowed from 
Ii 

ls j
1

1 it and during the trial. 
I . 
I 

The fact as Mr. Wilder pointed out 
I 

16 !/ and the court noticed it in the December 25 issue 
11 

17 Ii 
of the Richmond/ 

i 

News Leader of 1975, that the crime which is the basis of this 

I 
18 i trial charged against the defendant was designated the top news 

I 
19 I story in Virginia in 1975, among the top ten - of course they 

20, considered this ranked number 1 as the top news story. As 

21 

22 

23 

counsel have pointed out, the mere publicity itself, is no 

basis for changing the venire or the venue. It's a question 
the 

of whether or not the impartiality of /. trial and the fairness 

I 
! 

i 
I 

I 
j 

I 
I 
I 
I 

I 
I 
I 

I 
I 
I 
' I 

24 

I 
I 

of the trial is going to be so effected by that news coverage . 1. · 

as to make it appropriate that the court deal with it on t~·-25 
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3 

5 

6 

7 

8 

911 
1 I 

10I1 
Ii 

11. II 

12 

13 I 

14 I. 

15 

11 
16 I' 

1' 
I I 

17 11 

I ia I 

19 I 

20 I 
I 

21 I 
I 

22 

23 I 1 
Ii 

2.i 

alteady tried and with. regard to the allegations generally, 

whether the readers and hearers have been so influenced as to 

I form an opinion. · J\s we know news is a daily part of our lives 

and people expect to deal with it and live with it and jurors I 

must live with it. we are not to move cases out of the communitj 
I 

in which' they should be properly tried just because there is 
I 

a news coverage. Thatis not the criteria. Now one of the things 
I 
I 
I 

that the court should comment on in dealin·g with this motion 

here in taking the judicial notice of the physical and other 

aspects of the previous trial - it was pointed out to the court 

at the time that the jury was brought to this courtroom by 

the Sheriff of this court that it would be inappropriate to 

use the District courtroom because of the evidence and shots 

were still visible and the problems that would arise from 

sending the jury panel to that area because of it being the 

sc~ne · of the ·crime. ]\nd because of that the court kept the. 

\ 

entire jury panel in this courtroom and dealt with the jury 

panel in small groups in a small room to the right of the bench 

as the court sits. Now that obviously would be witti us again 

in dealing with the physical limitations probably in a more 
ed 

pronounced fashion. we call/ approximately 100 jurors before. 
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2 

3 

4 

'7 . 

ii 
! : 

14
1 i 

15 I 
161 

l ~ 1 l . ,, 
rn IJ 

19 I 
20 I 

21 

22 I 

J 
J 

I 
25 

j 

14·· L:'.'. __ _ 
I 
! I would certainly expect that a number in excess of that would 

have to be called the next trial although we were able to get 

a jury panel before we had used more than half of that 100. 

The fact is that a largejury panel would have to be called 

from Louisa County - that much is apparent to this court. Now 

the news coverage indicates and the affidavits speak to this 

i 

I 
point that a large portion of the population in Louisa County 

have taken sides with the issues presented in this case. 

Whichever side they take is immaterial. I In view the publicity : 

in light of the:affidavits it seems to the court that this 

is a case in which the fairness and impartiality, which is 

I 
I 
I 

I 
I 

s0 essential to the trial, may well be in danger. The question, 

direction ! that would haveto be decided may not ·take the same 
I 

! 
as before. I cannot say that they will. Counsel I don't think i 
would be bound - there would still be two issues to be decided i 
oq a not guilty plea. First, the defendant - did the defendant I 
commit the offenses charged against him, and secondly, if so 

was he so deranged as to be not guilty of the crime by reason 

of insanity at the time of the commission of the offenses. 

Now I think it i~ important to realize that those issues are 

still essential in the case. While no evidence was offered 

to refute the comm.:isaion of the acts, it does not appear thef~ 

will ••• 

WILDER: I can say to the Court that there will not 

be ••• 
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·····- -··-··--------·--·-·· -·--·-·- ... ··----------·----- ---

COURT: I would certainly assume that Mc. wilde.c, 

I 
: 

~ ; I the:.~ the:ce would not be an issue on the questin of wl.1.etner tr.e 

:\ acts we.ce committed as charged. But the sole question wou~d 
I 

oe whether or not the defendant was so deranged as to be insa;:,e 

:) , a 'I: the time of the offense or offenses within the legal cie f i.-.i t-

6 i· ion. Now that gives rise to the question of whether or not 
~ I 

i) 

i • that issue has been so exposed to the public as to render the 

8 impartiality and fairness of the trial in danger. Now this 

9 <iluch also strikes the court - it seems to be a matter of in-

10 f erence here and one which the court in its discretion seems 

·i:o me should consider. And that is whether or not there 

: 2 soi~1.g to be either conscious or unconscious intimid·ation on 

l3 thd ~art of those or against those who might be called to ace 

H as jurors. Here we have a case in which a sitting Judge has 
: . 
1 I 

J:i 1
; oeen slain on the bench and in the process of his court pro-

I 

i(, ;i ceedings. He has been - the defendant has been tried in the 

i ' ..., 
I 

' . ve~y courthouse building, although not in the same general 
I 

! : 
1 0 specific vicinity, in the general vicinity. And that cou.ct-

' 
() :.:-oom is part of the facilities of the courthouse gene:.:c.lly 0.1.-,d 

: I 
I 
I , .. 

-" I : ~~ves rise to some difficulty. As you all recall a motion wus 
: 

·'11 -I mo.de for a view. The court denied it. That very presence oi 

·)•) ...... the courtroom itself and the circumstances of the crime have 

·1,._ sorqewhat an overpowering effect as one thinks of it and is 

:2-~ exposed to it. As Mr. wilder pointed out when the time carne 

... 
-·' fo~ the a~gument on the question of whether or not a view 

·--.. -···--··-·---L..--~------------------ _..L, __ , 
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-----~--------------~-------- '· J'Li .. 
I I could be permitted, the court did not permit it and as I recall 

2 j the motion was not renewed. But I must say I had grave mis-

3 j givings about allowing it. Now the fact is that that courtroom 

is a very, very short distance removed in this.same building. 

5 And I'm of the opinion that it is going to put any juror to an 

6 awful lot of pressure just living and dealing with it under 

7 those conditions. I cannot discount that effect, whether it's 

8 ' one way 

91 exposed 

10 j I exposed, 

or the other. ~nd I am inclined·to think that having 

this defense of insanity to the degree that it has been 

it puts even greater pressure now on those who would be 
who 

11 called and those/would be called upon to decide the issues and 
I 

121 
'3 1 / 

I I 
14 

15 

16 

17 

21 

:1 
241 

Z.'i i 
'· 

! 
I 

• - I have to live with that decision after the issue has been decided.I 
I 
i 

Maybe people should not be spared that but it seems to me we 
1

1 
with 

I have done a lot already in order to deal/this case in Louisa j 

county within the limitations of what we have dealt with. And / 

I think the trial was conducted, as I indicated at the conclusio~ 

of it, in a very fine fashion by both sides. But we are dealing/ 

here with the difficulty, not only of empanelling the jury, but I 

dea;Ling wi~h the case after it is started, thecourtroom facilitijs 

being highly over burdened at least in the initial stages. I l 

don't bel. ieve this much publicity or the .effect .of this much 

publicity would exist in a more remote area. And I think to a 

lar~e degree that the atmosphere of intimidation which exist 

or could exist might be completely removed. And I don't say 

that intimidation would exist as to either side.· I'm frank to 

i 
I 

I 

I 
I 

____ ___._..___..__;__~-----------·------------------..,-·~__i__ _______ _ 
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! I 
11 

1
11 say that I don't know which side would out weigh the other but 

2 I'm convinced that intimidation, unconsciously would exist 

3 because of the significance and the notarity of this case and 

4 the impact upon this community of what has occurred. The 

5 court therefore, finds that the Commonwealth,.· under this showing 

6 has made out a case for a good cause for the court to grant the 

7 motion for a change of venue. And again with regard to the 

8 

9 

10 

11 I 1 

11 

12 11 

1311 
i 

14 I 
·I 
I• 

15 1 I 
1611 

ii 
17 I I 
13 !! 

I 

with dealing with a change of venire, it seems to me are so 

adherent in this atmosphere, in the cartroom itself, andin 

bringing people in from out of the area to try the case here, 

I think the court should deal with it on the change of venue 

convenience to all parties. I am aware of the fact that the1~ 

were 20 some witnesses called in this case, a large number of 

whom were characte~:witnesses for the defendant and a great 

distance that they might be called upon to travel might work 

19 a hardship on them. The physical difficulties· in dealing with 

20 a change of venire in my opini:n that the court should take 

I 

l 4u 

21 
! 

judicial notice of, is that Louisa is a small community insofar I 

22 

23 

24 

.,

..,;:i ·I 

as accommodating visitors. whether .I commented on it before I 
or. not, I think it was certainly adherent in the. court's decisiol\ 

that bringing in a panel of jurors from out of the area would 
I 

give rise to difficulties in accommodatin9 those people from the I 
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I' , I 

----'--/-
: ! I' st~ndpoint of overnight and eating facilities. ]\nd I think as 

21 a p_cactical matter this should be considered as a change of venue 

~I rather than calling in an outside panel. Now I'm sure defense 

1 · 
4 ij coµnsel wish to note their objections to the court's so ruling .•• 

'I 
5 1, WILDER: Yes sir ••• 

6 I COURT: A.nd they are so noted and for the reasons 

i '1 / alre~dy stated, as Mr. Wilder and Mr. Chester have pointed out, 

8 i there are legal points which give rise to the question of due 
I 

9 j p rqcess, whether or not the defendant is the only one who can 

10 11 claim it - all these points, of course, are preserved and 

11 ,. your objections having been stated in argument. Now this much 

12 the court has already done during the time I've been waiting for 

13 I other matters to be cleared. I am aware of the fact that Mr. 
11 

I

I 

14 I Wilder is about to go into the General Assembly which will be 

15 I in session for at least 60 days, beginning January 14th I 

1611 believe; that his residence is in Richmond, Mr. Chester is 
I: 

17 I living here in LOuisa,-Mr. Haugh, will you be in the case? 

is I HAUGH: Yes, Your Honor. 

1911- COURT: And Mr. Horan, is no lo.nger in it, is that 

20 correct? 

...... 
21 HAUGH: we don't know that yet Your Honor. 

22 COURT: I see, well you all may have other counsel. 

~ I am thinking in terms of all the parties here and I am inclined 

24 to 'do this - I'm not leaving it to you all to suggest but I'm 

25 
1 

mer:ely pointing out what I have al.ready considered because 
--~~~~.u__~~~_;_~;__~~~~~~~_;_~~~~--~~~~~~~~~~~"'--~~~---'-
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3 

6 I 
I 

9 

JO ii 
ll 11 

11 

1211 

13 I 

I can't leave it open for anybody to· select a site, I think 

the court must do that and deal with it within the judicial 

system, as far as the administrative action of the judges. 

Route 64, Interstate 64 is the most common route of travel 

tQ everybody involved and I have noted that the news coverage 

a~d the television·coverage have largely been confined to this 

particular area or at least in the Richmond to Charlottesville 

area. And we are situated so that we have a natural geographic 

barrier so to speak, which is the Blue Ridge Mountains, and 

it separates to a large extent the activities and the news 

which take place east of those mountains as opposed to west 

of those mountains. Interstate 64 goes right in the direction 

of the county which I am considering and that is Augusta 

14 county. It's very accessible to everybody involved it seems 

15 

16 I 
i 
11 

17 I~ 
11 
I I 

18 Ii 

I 
19 I I 

I 

20 I 

to me unless possibly Mr. Horan who would have to be traveling 

in a different area - from a.different area. I have talked 

with the Judge of that court, Judge Moffett, and have alerted 

him to the possibility that this would occur, just· a matter of 

a fewminutes ago. And I am prepared at. this 'point to consider 

with counsel a trial date with the prospect of this case being 

21 tried in the Circuit court of Augusta county. I realize that 

22 

2.3 I 

24 

25 

Mr. Wilder is entitled to 30 days after the ending of the 

General Assembly session I believe, ·and of course, I will be 

glad to hear f:ian you with regard to your scheduling Mr. Wilder. j 
The General Assembly is the single most significant point to I 
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1 deal with in scheduling. 

2 WILDER: Your Honor, depending on when the trial would 
a 

3 be there is some talk about/two week recess and then coming 

back but even so it shouldn't be 60 days. I would like to 

suggest to Mr. Harris that maybe we could do something sometime 

6 in May. 

7 COURT: All right, sir, do you want to set a time in 

May? 

COURT: All right, now Mr. Haugh. 

HA.UGH: May it please the court, I have a condemnation 

ca~e in your court in 1\lbemarle County on May 13th, but if 

you would bear with me on that for later ••• 

COURT: Yes sir. I think this case would require. 

a ¢onsiderable give and take on the part of the court's 

schedule too, because I believe that fi.ve days should be set 

aside for the trial of this case,, that is a week. Now Mr. 

Wilder, I have discussed with Judge Moffett, the possibility 

of the week of May 3 - can you resolve that? 

WILDER: I can resolve that •• 

COURT: Now I am thinking in terms of your schedule, 

General ]\sseml:iy and giving you time and moving as early as we 
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11 (Ju 
I 

l 1.1 can because I think you should be 
·---------------'--'----

afforded the earliest date 

2 that you ask for. • • . 

3 I WILDER: Thank you sir. 

4 I 
I 

COURT: 1\11 right, now let's do this then, theweek of 

5 Ma¥ 3rd - Monday, May 3rd would be set for the trial. 

6 CHESTER: Your Honor, I am going to have a little proble 

7 with that ••• 

8 COURT: Excuse me Mr. Chester, I didn't mean to over-

9 look your schedule •. 

lO CHESTER: That's okay - May3rd - we traditionally 

11 I have our wool fair and international sheep goat trials in the 
I 

12 
1

1 earlier part of May and I would like to have time to be able 
I 

13 to develop and work with this case. 

15 

16 
I 

171 i 
I 

rn I 
1 

191 
I 
I 

20 ! 

21 

COURT: Which week? 

CHESTER: April 30th, May 1st and 2nd - and that's 

cutting it awfully close. It is a major event in the area. 

If . it please the court, I would 1 ike to have at least one week 

to work on it •.• 

COURT: How about looking at May 10th - I'm not sure 

how that will suit Judge Moffett because I was trying to get 

some dates that he would be there ••• 

! 

22 I 

23 

WILDER: That's agreeable with me ••• 

COURT: Well let's see now, we would have to re-schedu11 
i 

Mr. Haugh's case but there is plenty of time to do that. I will! 

call Judge Moffett, if you all will stand by and let me check 

1------........ ---------------~-~--
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with him about the week of May 10th gentlemen, and see what we 

2 can do about accommodating his schedule ••• 

3 Hl\UGH: I think the week of the 17th all of w would 

.i be available if you want to ••• 

5 

6 

7 l 
! 

1 I 

s 11 
I 

9 I 

I 
10 

COURT: Mr. Chester, what about that? Mr. Wilder ••• 

CHESTER: May 17th would be fine ••• 

COURT: May 17th or May 10th? HOW about May 24th? 

WILDER: Yes sir •• 

COURT: All right, let's see what we can do. ~11 right, 

if counsel will stand by, I will contact Judge Moffett to see 

11 what we can do about those dates. 
I 

12 

13 (Brief recess) 

Hi 

15 COURT: Now gentlemen, I hope we have accommodated as 

many people as we can with this date - we have scheduled it 

for May 17th - the week of M~y 17th. Now Judge Moffett says 

18 they customarily convene court at 9:30 in Augusta county! 

' 

I 
I 
I I 

I 
19 I 

I 
counsel should be mindful of that. with. regard to the 

20 
1

1 the court will enter an order transferring the case to 

case 1 · 

the Circuilt 
I 

21 court of the county of Augusta. The Clerk will be directed to 
I 

22 forward the files of all the pending cases and thereafter, all 

23 action will be taken by that court. with regard to the defendant' 

241 presence, either there or wherever he is being presently kept, 

I 25\ I will leave it up to counsel and the commonwealth's Attorney 
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as to how and when you might want him transferred. It may be 

muFh more convenient for him to remain at t~e state Farm where 

3 he has been kept d.ring the pendency of the case and have him 

,~ tr~nsferred just prior tothe trial. But if you all wish to be 

5 he~rd on that, I am sure Judge Moffett will enter an order 

6 in the manner you all agree to or if you have some selection as 

7 I to when he should be transferred, I am sure he would be happy 

8 I to do that,. 6r I will consider it if appropriate - anyone of 

9 

10 

11 

12 

13 

14 

15 I 

16 1 

I 
17 

is I 
! 
! 

19 

the Judges here would act on that. 

HARRIS: Your Honor, I had one other matter to take 

up with the court before the court divest itself of further 

ju~isdiction and that is to recognize Charles F. Rosensohn 

who I had summoned here today, to appear in the Augusta County 

Circuit court on May 17th at 9:30 1\.M. 

COURT: Now is that for the purpose of being a witness? .1 

Hl\RRIS: yes sir. 

COURT: All right, now Mr. Rosensohn state your full 

name sir? 

ROSENSOHN: Charles F. Rosensohn. 

COURT: Now Mr. Rosensohn, you have been summoned by 

the Commonwealth's Attorney of this county as a witness in the 

22 case of Commonwealth against Curtis Darnell Poindexter. This 

23 case has been scheduled for trial in the Circuit court of 

24 Augusta county at 9:30 A.M. on Monday, May 17th of 1976. You 

25 are therefore recognized by this court to appear there at that 
1--~~~~_u~~~~~~~~~~~~~~~~~----· 
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I 1 l5J 

---r--·~-,-.---------:-------·------~----

1 11 date 

i ·-----------r----
a t that time in the circuit court building in ]\ugusta county!, 

2 I City of Staunton, without further subpoena. 

3 

4 

s I 
611 

I 
7 I 
8 

9 

10 1 I 
11 

12 

13 

14 I 
l 

15 

16 

li 

18 

23 

24 

25 

itself 

HARRIS: Thank you sir. 

COURT: All right, gentlemen, the court hereby divest 

of further jurisdiction. 

COURT ADJOURNED. 

. I 
I 
I 

I 
I 
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ST.l\TE OF VIRGINIA J\T LAAGE: 

2 I, Jean D. Easton, Notary Public in and for the state 

3 of :Virginia at Large, having been so duly commissioned and 

4 qualified do hereby certify that the foregoing hearing was duly 

5 I ta~en by me at the time and place specified in the caption 

6 hereof, 

7 I further certify that said hearing;~as correctly taken 

8 by me by mechanical methods and that the same was accurately 

9 written out in full and transcribed into the English. language 

10 and that said transcript is a true, accurate and correct record 

11 of $uch hearing. 

12 I do further certify that I am neither attorney nor 

13 counsel for or related to any of the parties to the action in 

14 which this hearing was taken and further that I am not an employee 

15 of any attorney or counsel representing the parties who are 

16 financially interested in this action. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1976. 

Given under my hand and seal this 22nd day of June,. 

My Commission expires May 3,, 1980. 
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CLERK'S CERTIFICATE 

I, Rudolph L. Shaver, Clerk of the Circuit Court of 

Augusta County, Virginia, do hereby certify that the foregoing 

writing, consisting of 54 pages, is the original transcript of 

the hearing on January 16, 1976 in the Circuit Court of Louisa 

County, pertaining to change of venue, and received and filed in 

my off ice as Clerk of the Circuit Court of Augusta County on the 

26th day of July, 1976, in the cases of Commonwealth of Virginia 

Vs. CUrtis Darnell Poindexter. 

GIVEN under my hand this 26th day of July, 1976. 

of 
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STATE OF VIRGINIA 

COUNTY OF LOUISA, to-wit: 

AFFIDAVIT 

Elder Ben Cannady, being duly sworn, deposes and says: 

I am a 45 year old black ~an residing in Mineral, Virginia 

located in Louisa. County, Virginia. I am a pastor for the True Way ·1' 

of The Cross Church of Christ and am also employed by Johnson ,, 
Construction Company also located in Louisa County. 

That in my daily routine, I have the opportunity to meet 

many citizens and have discussed the cases now pending against 

Curtis Darnell Poindexter with them. It is my observation that 

the citizens of Louisa County feel that due to the publicity on 

television and in newspapers, both Curtis Darnell Poindexter and 

the Commonwealth will not receive a falr and impartial trial if 

held in Louisa County. 

Due to personal feelings of the Louisa citizens for 

the Poindexter fa~ily and for the family of the late S. A. Cunning-

ham I feel it would be impossible for either party to receive a 

fair and impartial trial in Louisa County. 

~, I .. , t3·· . , // I .. --·;._.,_.~, 
. (_,p:.A . .<_ _-;;~,_.. 

iE R BEN CANNADY· 

DATE 

J {j__ 

and subscribed before me in my County and 

State this 12th day of January, 1976. 

My Commission Expires: July 15, 1979. 
, ~ .... ( If . 

_JJJ~ai', /(/L,{)z~_,(.(l (-/li(J~ 
Notary Public 
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AFFIDAVIT 

Albert M. Bazzanella, being duly sworn, deposes and says: 

I am a self-employed carpenter and reside in the Wares 

Cross Roads Conununity of Louisa County. 

That in my daily routine, I regularly encounter a large 

number of citizens of Louisa County both in my community and from 

other places within the County and I have observed that the vast 

majority of the citizens have regularly read the various articles 

·in The Central Virginian and The Richmond Times Dispatch and have 

seen and listened to extensive news coverage on television touching 

on all aspects of the cases now pending against Curtis Darnell 

Poindexter. I have observed that these citizens have thoroughly 
• 

discussed all aspects of the cases, including the mental status 

of the defendant at the time of the alleged incidents. Because 
;1 /,,? ~ 

of these factors, it is now dtffiriult ., to obtain a fair and impartial 

trial for both sides in this matter in Louisa County. 

That there is a tremendous influence in Louisa County 

which flows from the Poindexter family and also from the 

feelings for Judge S. A. Cunningham and this.has and will continue 

to have the effect of creating a heavy bias in these cases. 

II I ;zt{ 

r.11\\•s amce o~ \n.~ 
,...,,.,,, 

0

\'\ 'the C\v ~ r'O\C'I') CoU\l\.j 
-'"C~I I ~ 'J'" .JlO 
'I• ., ""·'\\l 01 ,· t>"' I. 
cr;c;~ '. l vv\. !i jiJ_!L---

-!-~~ I 

:-;-- Uf4 ~~ C\~. 
'. ).),J!:! •ti-A~ 
··r _ _}'/Taken, sworn and subscribed before me in my County and 

ALBERT M. BAZZANELl::iA 

DATE .. ,,-

State aforesaid this 11th day of January, 1976. 

My Commission Expires: July 15, 1979. 

·~/ • ·1 ,• • (' 

i / l ' /, ··t',.-I,. , (,\,. ,If· (,, . ~. f(", 
){ ' ''l ''' .. I : I/ I '{ ' l '' . '' 

\ '1 u<, .( L·di. (I 111 •. •S...';!..;( '"""' '-' _ •• ,_·,...,. L...;;<~· ·:... .. •:...'. ------

Notary Public 
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AFFIDAVIT 

James Ware Pleasants, being duly sworn, deposes and says: 

I am a foreman for the Ironworkers at the North Anna 

Power Station located in Louisa County, Virginia and .I am a 

resident of said county just west of the Town of Mineral corporate 

limits. 

Based upon my daily contact in this community, it is 

my obs·ervation that there exists such local prejudice here that. 

it will be impossible to have a fair trial for Curtis Darnell 

Poinde~ter and for the Commonwealth of Virginia. A great number 

of local citizens have prejudged this matter, including the 

issue of the defendant's sanity at the time of the alleged acts. 

This, ~n part, has been caused by the extensive publicity since 

the first trial with the details of the psychiatric testimony 

being widely publicized. The citizens with whom I have had 

contact have read extensively in the Fredericksburg Free Lance 

Star and The Central Virginian as well as having listened to 

and viewed radio and television coverage of the same. Thus, it 

is my observation that the vast majority ·of the County's ci tize.ns 

have now become firmly polarized on the issues of this defendant's 

guilt qr innocence, including the sanity or insanity of said 

defendant at the time of the commission of acts with which he 

is charged. 

~ ~) .-; . -I}_ 
!>()(\,QA: '\J._ '\ <\ .) Q '-.\ .U:i ,(\! A- (\t V} 1....,1 

WARE PLEASANTS 
. . . 

I I I I I 7l-· 
DATE ~ ,r I 

Taken, sworn and subscribed before me in my County and 

Stote aforesaid this 11th day of January, 1976. 
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My Commission Expires: July 15, 1979. 

~~jJ~~.: 
· ··----Filed irf lhe··crerk's Office of me 

Circuit Court of Augusta County 
.-dlf@~£ 5' 1?16 . 

.. ~.r:J.,.1 QllJ. c~ 
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AFFIDAVIT 

Robert C. Bun~lng, being duly sworn, deposes and says: 

I am the business· agent for the Structural Ironworkers 

Local No. 28 with my principal working location at the NOrth 

Anna Power Station in Louisa County and further I am a resident 

of the: Jackson District of Louisa County. 

That in my daily routine, I regularly encounter a 

large number of citizens of Louisa County both in my community 

and from other places within the County and I have observed 

that the vast majority of said citizens have regularly read the 

various articles in The Central Virginian and The Richmond News 

Leader touching on all aspects of the cases now pending against 

' Curtis Darnell Poindexter and have thoroughly discussed all 

aspects of the cases, including the mental status of the defendant 

at the time of the alleged incident~, to such an extent .that it 

is my observation that it is now impossible to obtain a fair and 

impartial trial for both sides in this matter in Louisa County 

becaus~ of the firm polarization of said vast majority of citizens 

on this issue. 

I have observed that the influence of the Poindexter 

family and the feelings in the community for Judge S. A. Cunningham 

have and will continue to have the effect of creating strong bias 

in these cases. 

ROBERT C. BUNTING ./ 
' ,' 

. Taken, sworn and subscribed-before me in my County and 

St?te aforesaid this 11th day of January, 1976. 
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My Commission Expires: July 15, 1979. 

A Copy-Testa. Notary Public 

...3?// ~ / ' /J 
/T_/-,-;:u../// {r: ( / .... 
I , .. ··JClerk 

·-·---~-··-·'····--··-·· --· ···-··-·-.. ··-·-···-··· ....... ___ ;_:_ ... ~,..--·:' ; ... ;·--~-·-·· .•.. ,. _____ ., ___ ····--·-········-···- ·---
Filed in the Clerk's Office of the 
Circuit Court :of Augusta County 

t 
•. ,,' ., 

. •' ; ....... ·· 
.. , . ·, . 
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.. 
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STATE OF,VIRGINIA 

COUNTY OF LOUISA, to-wit: 

B. L. Hill, being duly sworn, deposes and says: 

I am a retired person and reside in the Bumpass Community 

of Louisa County. I am 78 years old and am a life-long resident 

of Louisa County. 1· · 

That in my daily routine, .I . regularly encounter a large 

number of citizens of Louisa County both in my community and from 

other places within the County and I have observed that the vast 

majority of the citizens have regularly read the various articles 

in THE CENTRAL VIRGINIAN and THE RICHMOND TIMES DISPATCH and have 

seen and listened to extensive news coverage on television touching 

on all a~pects of the cases now pending against Curtis Darnell 

Poindexter and have thoroughly discussed all aspects of the eases, 

including the mental status of the defendant at the time of the 

alleged incidents. It is clear that such great discussion and 

emphasis has taken place and been given to all aspects of these 

cases that it is now impossible to obtain a fair and impartial 

trial for both sides in this matter in Louisa County. 

r;have observed that the influence of the Poindexter 

family and the feelings in the community for Judge S. A. Cunning

ham have ,,and :will continue to have the effect of creating strong 

·bias in these cases. 

~ . .11·.·z . , ,1 .~· .r '1:··. I ( v .. .. I - H-
DATE.,< 

·/ 
~/ 

Taken, sworn and subscribed before me in my County 

.::inil 8t-atP aforesaid this.11th day of January , 1976. 
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My Commission Expires: July 15, 1979. 

~ ~Ol>Y.-.Teat&. , 
.. ')/ . /4/ , I / {(. , :r. -.. ,,_ ~-' . c{~.···.·. 

l .. · .. 
i/ 

· Filed in the Clerk's Office· of the 
Circuit Court of Augusta County 

T'l"'· ~
. ~h~lf?~ 

~-~"4!~ Clk. 

St 

·' ,. / ( .. , I . / 
)"··-"·I If· /. '/'/,..>( ;·:/, . . ·[~ 
-. ./ {... - ~' " . • .,,. ""L.• ' 

.. Notary Public 

-·· ·-···-·······-··· ····------- - -------- -·· --



STATE OF VIRGINIA 

COUNTY QP LOUISA, to-wit: 

E. A. Terrell, III, being duly sworn, deposes and says: 
' 

I am a farm owner and operator with my residence and 

place of business located in the Fredericks Hall Community of 

Louisa County. 

That in my daily routine, I regularly encounter a large 

number of citizens of Louisa County both in my community and 

from other places within the Coq.nty and I have observed that the 

vast majority of the citizens have regularly read the various 

articles in The Central Virginian, The Richmond Times Dispatch and 

The Daily Progress and have seen and listened to extensive news 

coverage on television (Channels 6 and 12) touching on all aspects 

of the cases now pending against Curtis Darnell Poindexter and 

have thoroughly discussed all aspects of the cases, including 

the mental status of the defendant at the time of the alleged 

incidents. This has occurred to such a great extent that it is 

now impossible to obtain a fair and impartial trial for both sides 

in this matter in Louisa County. 

I have observed that the influence of the Poindexter 

family and the feelings in the community for Judge s. A. Cunningham 

have and will continue to have the effect of creating strong 

bias in theses cases. 

E. A. TERRELL, III 

/ ? 7.c·; 

Taken, sworn and subscribed before me in my County and 

State aforesaid this 11th day of January , 1976. 
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My Commission Expires: July 15, 1979. 

Notary Public· 

A ~o;py .. Teste 
/) ,/"' .. / /.. / , , ... • t1" ' .. -·· L ,J ,.. t' r , , k . .1 •.. { ...... ~;/ t ,. . . ~-i_:.;t "\ - ,.,'" 

/ ' '.-:/ Clerk 
' ' 

___ filed JH the Clc.rk's ___ Office of ·the .. 
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STATE OF VIRGINIA 

COUNTY OF LOUISA, to-w:i.t: 

AFFIDAVIT 

W. D. Guild, being duly sworn, deposes and says: 

I am a farm owner and operator and a resident of the 

Dabney's Community of Louisa County, Virginia. 

That in my daily routine, I regularly encounter a 

large number of citizens of Louisa County both in my community 

and from other places within the County- and I have observed 

that the vast majority of said citizens have regularly read the 

various articles in The Central Virginian, The Ric~nond Times 

Dispatch and The Richmond News Leader touching on all aspects 

of the cases now pending against Curtis Darnell Poindexter 

and have thoroughly discussed all aspects of the cases, including 

the mental status of the defendant at the time of the alleged 

incidenrt:is, to such an extent that it is my observation that 

it is now impossible to obtain a fair and impartial trial for 

both sides in this matter in Louisa County. 

I have observed that the influence of the Poindexter 

family and the feelings in the community for Judge S. A. Cunning-

ham have and will continue to have the effect of creating strong 

bias in these cases. 

/ . 

I/ I 
I I .lf>/7(, 

DATE ·· " / 

Taken, sworn and subscribed before me in rriy County and. 

State aforesaid this 10th day of January, 1976. 
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My Commission Expires: July. 15, 1979 

l ~OPY.-.Teate 

_.-;11 . . ·./J/°' 
,,.,- // .. I /;._ .... [ ,,.J/. J 
¥~·1'V , .· "i. :,;; ~c. ....:._.... 

' . t -------
1.l Clerk 

Filed in t:he CJerk's ·Office of the 
. __ girrnit C~urt of}~~rg~_:s:a County 

~.µ.z.~~ 
-t}tk..J#L ~~. CJk. 

' , .. , . , ,"':I • I 

. \···,,. ··/· /;, / l.l_I ~:1- /, ( /,/1,,,-~-.. ~1.t1,·.(?,-· I (: 1... ft 1.[. C { '- <- • 
Notary Public 

.. ) 

85 



STATE OF VIRGINIA 

COUNTY OF LOUISA, to-wit: 

AFFI DJ\ VI rr 

E. w. Harlow, being duly sworn, deposes.and says: 

'I am the owner and operator of Harlow's Market located 

in.the Evergreen .Community off of u. S~ Route 250 in Louisa 

county, Virginia and further I am a resident of said County of 

Louisa. 

That in the daily operation of my business in said 

community in Louisa, I regularly encounter a large number of 

citizens who have discussed the criminal cases now pending 

against Curtis Darnell Poindexter with me. Also, the citizens 

of said county that I come in contact with have expressed that 

they have regularly read the various articles in The Daily 

Progress, The Central Virginian and The Richmond News Leader 

concerning all the aspects of this case, including the issue 

O'f the defendant's sanity at the time of the alleged offenses. 

It is my observation that there has been so much 

discussion concerning all aspects of this case in the community 

that it is now impossible to have a fair and impartial trial 

in Louisa County. 

E. W. HARLOW 

DA1V' 
Taken, sworn and subscribed before me in my County and 

State aforesaid this lO~h day of January~ 1976. 
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My Commission Expires: July 15, 1979. 
··1 

· .'; 11.0(." . .'/'"' {<.J~'..{,it.~cl\ (Jztc~·~· 
Notary Public 

• 

. 1 :co.Py-.Teste: . . ... 
' ' ' ,.,.,/' ' /1 _,,.. ' ' ' · .. ' 

/f:' ' ' '/ \,/~ .~·:.(.,-/-1,;I fr L-1 •;' ·f· ! . . ..·. . 
' ., ' '~;.__;... 

... · ( · .· . . -91~rk .·· ~ ·•· 
I •• ,·. "• 

Filed in lhe Cterk's:-Office .. of the. :·· ':.~: .... ~: ....... ~• ·~ ..... ~···· •, 
....... -·-"·----·~--·--"· .... ,,_, ......... ----· - i 

Circuit Court o·f Auzus'~a County·· 
'& .. , ,•'. . 

. . .· ' ' 
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STATE OF VIRGINIA 

COUNTY OF LOUISA, to-wit: 

AFFIDAVIT 

F. E. Gallion, Jr., being duly sworn, deposes and says: 

I am the owner and operator of Piedmont Service Station 

located at Boswell's Tavern, Louisa county, Virginia, and I 

reside in Louisa County near the said Boswell's Tavern. 

That in the daily operation of my business at Boswell's 

Tavern, I regularly encounter a large number of citizens 

from all parts of Louisa County, both black and white, many of 

whom I have discussed the criminal cases now pending against 

Curtis Darnell Poindexter with me. Based upon my daily contacts 

with a large number of Louisa County citizens, it is my observation 

that almost all of the County'scitizens in this area have become 

firmly decided as to the issue of this defendant's guilt or 

innocence, including the sanity or insanity of said defendant 

at the time of the conunission of acts with which he is charged. 

It is my observation that there positively exists such local 

prejudic in Louisa, County that it is now impossible for a fair 

and impartial trial to be held in Louisa County . 

. y / .;: 
.-f-·"'/ . ,,i'.f, • "·I' . . I .\ 

.... / .• •. ·" .- .I. '< ... / .. f.• c. {.I l )"'}' 

F. E. GALLION, JR. 0 

/ 
/ ·-

DATE 
I /i ... 

TAken, sworn and subscribed before me in my County and 

State aforesaid this 10th day of January, 1976. 

)
·? ·.:./ i.J t, /. I I (I . )/., 1 • ' 

"« i.(..;'.'.?(,i i ·z..:· i, (// .~.( i, /}. { t .I(.£. '-· I 

Notary Public 
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My Commission Expires: July 15, 1979. 

Filed in the CJerk's Office of Uie 
CiTCl!it Court oli Augusta County ... --- . ...... . ..... . . ... -··· 

1?#4.~~ · f m~ ----
~uv~ c1k •... · 

89 
C' 



STATE OF VIRGINIA 

COUNTY OF LOUISA, to-wit: 

AFFIDAVIT 

William Jean Jones, being duly sworn, deposes and says: 

I am a ·thirty-five year old black citizen of Louisa County 

and I reside ·in the Ellisville Comrnuni ty of said County. 

Based upon my daily contact in this community, it is 

my observation that there exists such local prejudice here that 

it will be impossible to have a fair trial for Curtis Darnell 

Poindexter and for the Commonwealth of Virginia. A great number 

of local citizens have already made up their minds in this matter 

and not all of the~e will be honest enough to admit this fact if 

they are called upon to serve on a jury. My observation goes to 

the issue of Poindexter's sanity at the time of the alleged 

offenses and since the first trial and all the news coverage 

over the way the jury was split and the psychiatric testimony 

that was given, all of this has and will be taken into account 

by the substantial .number of people who have already made up 

their minds. 

It is my observation that the trial must be moved from 

Louisa County in order to give justice to both sides. 

DATE 
Taken, sworn and subscribed before me in my County 

and State aforesaid this 10th day of January, 1976. 

90 



My Commission Expires: July 15, 1979 
~ . 

C/LlJOJl/ L.tl1l~_/ lul (_?/21~ .. { 
NOTARY PUBLIC 

' 
A :Copy-Teste 

- •/ ,,(1/ 
., : . '· :' .< .. ~ ~," x ( ,. t._-··; .-.. r' ,, . . .... ·(..(.( ,.,, .. " .. _.. .,~ .... ~~.·· 

I v'Clerk 

-·-·-··--·------------~· __ .:.. 
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STATE OF VIRGINIA 

COUNTY OF LOUISA, to-wit: 

'AFFIDAVIT 

Clifton T. Vawter, being duly sworn, deposes and says: 

I am the owner and operator of Vawter's Store located 

1 1/2 mile west of Louisa, Virginia iq Louisa County and further 

I am a resident of said County of Louisa. 

That in the daily operation of my business in the Town 

of Louisa, I regularly encounter a large number of citizens 

from all parts of Louisa County, both black and white, many of 

whom I have discussed the criminal cases now pending against 

Curtis Darnell Poindexter with me. Based upon my daily contacts 

with a large number of Louisa County citizens, it is my observation 

that the vast majority of the County's citizens have become 
• 

firmly polarized on the issues of this defendant's guilt or 

innocence, including th~ sanity or insanity of said rlefendant 

at the time of the commission of acts with which he is charged. 

It is my observation that there exists such local preju-

dice in Louisa, County, some favoring the accused and some fav6ring 

the Commonwealth, that it is now impossible for a fair and impartial 

trial to be held in Louisa County. 

CLIFTON .T. VAWTER 
/ 

DATE / 1 
' ,( I 

Taken, sworn and subscribed before me in my County and 

State aforesaid this 10th day of January 1976. 

I
) 

/ .. · /;' '. f • ,')· ·•·1/ ; .'I,. .. /. J :<i .1J ... ~.t/ (, .: ·! .. 1. l_ I·,. .:: ..... 
' 

/ .. , L, I 
( ,1/ .. < 1~:,, ........ 

Notary Public 
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My Commission Expires: July 15, 1979 

Filed in me C!erf('S Office' of Hie 
C!rcuit Gcurt of Augiisfa County · 
=-£i-. tc~ 5. /Y'Z..~ r,," I ----

1,.;· l• ·• 

- i/;;~ &,Mt/ ~ C!l1. 
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STATE OF VIRGINIA 

COUNTY OF LOUISA, to-wit: 

AFFIDAVIT 

Elsie A. Vaught, being duly sworn, deposes and says: 

I am the owner and proprietor of Alhizer's Appliances 

and furniture located in the Town of Mineral, Louisa County 

and I reside west of the corporate limits of the Town of Mineral 

in Mineral District of Louisa County, Virginia. 

That in my daily routine, I regularly encounter a 

large number of citizens of Louisa County both in my community 

and from other places within the County and I have observed 

that the vast majority of said citizens have regularly read the 

various articles in The Central Virginian, The Richmond Times 

Dispatch, The Richmond News Leader and The Daily Progress touching' 

on all aspects of the cases now pending against Curtis DArnell 

Poindexter and have thoroughly discussed all aspects of the 

cases, including the mental status of the defendant at the time 

of the alleged incidents, to such an extent that it is my 

observation that it is now impossible to obtain a fair and 

impartial trial for both sides in this matter in Louisa County 

because of the firm polarization of said vast majority of citizens 

on this issue. 

I have observed that the influence of the Poindexter 

family and the feelings in the community for Judge s. A. Cunning-

ham have and will continue to have the eff.ect of creating strong 

bias in these cases. 

.... , ... , . ("") 
,.,.u // .;I: ( ... , J".. ,•I , . 
. 1 .. . ~ . ..Od ..s / . A . 
ELSIE A. VAUGHT 

DATE;1) 
y 

,. I 
,;"] / . .I ,.'// , ... ~.· 
i .. , • " l~ 

: .. · i .•.-c.- '-';· .-1~ 
\ 
\ 

Taken, sworn and subscribed before me in my County and 
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State afo~esaid this 11th day of January, 1976. 

My Commission Expires: July 15, 1979. 

~/ I _; · ,. ( 1- / :' 
• I . . . .. , / /// I I / .. ·.1 ' .• • '.I , ·' / i , / •,·· \ .. ./J,.)J/. ,· ( !~ '.1.' ,_(I. f I I .Jc. r 

Notary Pul;>lic 
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STATE OF VIRGINIA 

COUNTY OF LOUISA, to-wit: 

J\PF'IDJ\VIT 

William N. Vaughan, being duly sworn, deposes and_ 

says: 

I am the owner and manager of Louisa Laundry and Cleaners 

located in the Town of Louisa, Virginia and I am a citizen of 

Louisa Gounty residinlJ near the Town of Louisa Corporate Limits. 

That in the daily operation of my business in the Town 

of Louisa; t regularly encounter a large number of citizens from 

all parts of· Louisa County, both black and white, many of whom 

have disdrissed the criminal cases now pending against Curtis 

Darnell Poindexter with me. Based upon my daily contacts with 

a large number of Louisa County citizens, it is my observation 

that the vast majori~y of the County's citizens have become 

firmly polarized on the issueg of this defendant's guilt or 

innocence, including the sanity or insanity of said defendant 

at the time of the commission of acts with which he is charged. 

It is my observation that there exists such local preju-

dice jn Louisa County, some favoring the accused and some 

favoring the Commonwealth, that it is now impossible for a 

fair and impartial trial to be held in Louisa County. 

r 
y. I ~ " - ' . I. ./ "¥ <dg/,~ .!VV>- 9' 0 . . . 

WILLIAM1f: VAUGHAN ~ 

Taken, sworn and subscribed before me in my County 

and State aforesaid this 10th day of January, 1976. 
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My Commission Expires July 15, 1979. 

, Notary Public 

A Copy-Teste 
,-· .. .,, ./J' ,,,..... ._.,,., I .r J. •• 

/L .//~/\../ .· ( .. 
' j( ""'. I·• . , .L·· ·7/' ... · t.'.' . . ' --~ ;· · · ;' Clerk 

. . t . ' . 

. .. -.... -........... ···-···· .. ········- .. ··-· '·~ ''' .... _________ _ 
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EXHIBIT 11 211 {SCRAPBOOK) 

DUE TO THE COMPLEXITY OF THIS EXHIBIT, IT CAN NOT 
BE REASONABLY REPRODUCED. THE ORIGIONAL COPY IS 
ON FILE WITH THE SUPREME COURT OF VIRGINIA, CLERKS 
OFFICE. 
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