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July 14, 1975
| COMMDNWEALTH oF VIRGINIA .

Vs: ~ INDICTMENT FOR A FEZLONY

g # 5722
CURIIS DARNELL POINDE{TER 5

- The Grand Jury charges thatg

On or about 13th day o February ‘19 75’ in

The County of Louisa, Virginia, Curtis Darnell Poindexter

did have in his possession and did use a sawed off shot

gun in & crime of violence, to-wit: murder.

Virginia Code Section 18.1-268.2

A true bill,
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T : : IN THL CIRCUIT COURT OT T COUNTY OF LOUISA

ﬂfﬁi July 14,,1975

COMNONWEALTH OF VIRGINIA \

vs: o | INDI(,TM INT FOR A FELONY |

. - ‘ ! "’l l '
CURTIS DARNELL POINDEXTER .. J”q-

The Grand Jury charges that:

On or about February 13 1975 1n The County of -
T.ouisa, Virginia, Curtlb Darnell P01ndewter dld ma11C1oualy

cause bodily injury to Henry A. Kennon w1th the 1ntent to

maim, disfigure or kill. [@'f'Ip"ﬂ*'fﬂ%f*u,p

Virginia Code Section 18.1-65

A true bill.
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T ) .
COMMONWEALTH OF VIRGIIIA

VS

TTORAT 5 s s At e AT e e A
CUATT.: DASNALL rOIMmims

‘The Grand Jury charges' thats

On or about

b

AP - o
Febirucry 13

e . Jaly 14, 1975

INDICTEENT FOR A FILONY

o 5

A true bill.
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Virginia.Code:Section 10.1i-21

Filed in the Clerk's Office of the
Circuit Court of Augusta County

_:7_7,/44&../&-5 (226

Tesye
o M_&z_@_/_m Ok




e July 14, 1975
COMMONWEALTH OF VIRGINIA

VS: : - INDICTMENT FOR A FZILONY

CURTIS LANNGLL POLTmarn . :ﬂ sl

The Grand Jury charges thaté

On or about February 12 19 75, in

The County of louisa, Virginia, _ “uriis Darnell Polndexter

did feloniouslwv cttcunt to smrder and kill Troopex e Ga.

lienley.

Virginia Code Section 13.1-21

A true bill.
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NOTICE

'TO: Lawrence Douglas Wilder, Esqulre

3206 P. Street

Rlchmond, Virginia 23223

and

Francis Chester, Esqulre

Gordonsville v :

Virginia 22942

| . TAKE NOTICE, that on the 12th day of January, 1976
at 2:00 p.m., I shall Move'the Honorable David F. Berry, Judge
of thel Louisa County Circuit Court, for an Order changing the
" venue, or in the alternative, the venire facias, for the
“trial bf the above-~captioned case as more fully set out in

the attached Motion for Change of Venire Facias, said Motion

for Chenge of Venue having been mailed to Counsel above, said

Court sitting in the Courthouse at Louisa, Virginia.

LTH OF VERGI
C (IQM

Attorney for Commonwealth

| | co

BY:

Stephen C. Harris
Attorney for the Commonwealth of Vlrglnla for Louisa County

P. O. Box 56
Louisal, Virginia 23093

CERTIFICATE
_ This is to certify that I have on'this 5tﬁ day
IOf Jahhary, 1976, mailed; postage prepéid, e true COpy of the
_foregoﬁnglMotion to Lawrence Douglas Wilder, Esqﬁire,‘3206‘P;‘

Street, Richmond, Virginia, 23223 and to Francis Chester, Esquire,

Gordonsv1lle, Vlrglnla 22942, counsel foxs, Defe
A Copy-jTeste % ;@ \ \ i

't : Stephew’ C. Harris .
5' Clerk.

i ~ Filed in the Clerk's Office of the
7v/3 49_4/'4‘{7, Circuit Court of Augusta Couniy
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MOTION FOR CHANGE OF VENIRE FACIAS

Commonwealth of Virginia moves, pursuant to
Virginia Code Section 8-208.26, for an Order changing the
venire:facias and asks that a jury panel be broughtfin from
gnotheq county for the trial of this case, said Motion
based upon wide spread local prejudice and bias in Louisa
.Countyémaking it impossible to assemble a jury from within
which would give t6 the Commonwealth‘and to the Defendant

a fair and impartiai trial.

COMMONWEALTH OF VIRGINI(Ejg
| m

ATTORNEstOR THE COMMONWEALTH

Stephen C. Harris '
Commonwealth's Attorney for Louisa County
P. 0. Box 56

Louisa, Virginia 23093

CERTIFICATE
This is to certify that I have on this 5th day
of Januhry, 1976, mailed, postage prepaid, a true copy of the
foregoihg Motion to Lawrence Douglas Wilder, Esquire, 3206 P.

Street, Richmond, Virginia, 23223 and to Francis Chester, Esquire,

Gordonsyille, Virginia 22942, sel for Def an

E o ~ Stephen C. Harris

A Copy-Teste

. véa::u / jéé’&

Clerk |

Filed in the Clerk’s Office of the
Circuit Court of Augnsta Couniy
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- Circuit Court of Augusta County:

MOTION FOR CHANGE OF VENUE

‘Commonwealth of Virginié moves, pursuant to
Virginia Code Séction 19.2-251, for an Order changing the venue
for the‘trial of the above-captioned case tdvthe Circuit Court
of i | _‘on the grounds that there exists in
Louisa éounty such local prejudice as does fender‘impossible a
fair and impartial trial for the Commonwealth and for the

Defendant.

COMMONWEALTH OF VIRGINIA

. | BY: .

'ATTORNEY'?OR THE COMMONWEALTH

STEPHEN C. HARRIS

Attorney for the Commonwealth for Louisa -County
P. O. Box 56 '

Louisa, Virginia 23093

CERTIFICATE

_ This is to certify that I have on this 2nd day
of January, 1976, mailed, postage prepaid, a true copy of the
foregoing Motion to Lawrence Douglas Wilder, Esquire, 3206 P.

Street, Richmond, Virginia, 23223 and to Francis Chester, Esquire,

Gordonswille, Virginia, 22942, counsel_for Djfiﬁda t

1

A.Copyfiéste
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VIRGINIA:.

IN THE CIRCUIT COURT OF THE COUNTY OF LOUISA

COMMONWEA LTH OF VIRGINIA Plaintiff
-versus- ’ _ :
CURTIS DARNELL POINDEXTER Defendant

| MEMORANDUM IN SUPPORT OF DEFENDANTS
| MOTION TO DISMISS COMMONWEALTH MOTION
’ FOR CHANGE OF VENUE

| FACTUAL SUMMARY

The éefendant, Curﬁs Darnell Poindexter, was charged and indicted for
murder of J ud;ge Stuart A. Cunningham an& felonious assualt of Sheriff Hehry A, Kennon,
et al, and waé tried with a jury, t;le Honorable David Berfy bresided and trial epsued
for five full dé}ys due to a funeral of a juror's mother, who died during the trial. The
»
Commonwealth had moved for a change of Venire Facias pursuant to statute and the
I . - .
motion was denied on motion of counsel for the defendant, The Court.permitted individual
voir dire of th?e jﬁrors and approxi mately forty-six were called, Of that number, two
were evxcused:‘fc.)r‘ physicalAdisabilities, two were excused beqausé of their relationship to
the decedent.(;)r ﬁitnésseé, approximately twelve were excused because they fe_lt there
would be rese;wati;né :féla.five tb a fmdmg of not guilty by ﬁﬁue 6f iﬁsanity. Oﬁe was
excused aftefféxclaifning that, 'V':He would have to be off his rocker to do that."
The Court Was painstaking in pointing out to each juror questioned that the guilt
or innocence ?f the facts materiai and necessary to prove guilt of the defendant wguld in
éll likeiihood gnot_be an issue in the case and in all probability the sple issué would be
_ whether at _thé time of the offense, t'he defendant was insane in aclcqrda.nce with ipstructions




which the Court would subsequently give the jury. There was nevef any contention by the

Commonwealth nor the defendant that there was any pre-trial pubhmty as to the mental
status of the defendant, A full day was set aside for the voir dire examination and sub-
sequently twelve jurors were chosen who assured the Court that they could nnd would render
a fair triat both to the Commonwealth and the defendant.. The make np of the jury was nine
Whites, three blacks, seven women and five men, A full da& was set aside for the jury to
receive the Courts instructions and to hear argument of counsel. At the conclusion of
which the jury reported to the Couft that they were hopelessly dead-locked. ’fhe Court

subsequently declared a mistrial,

- QUESTIONS PRESENTED

1. Djoes the Commonwealth have standing to question fairness of a t_rial?

2. Whether a fair trial is denied because members of the jury may have learned
through news accounts certain facts about the crime with which he was charged ?

ISSUES
1, Does due process extend to the state?
2. What is the test to be applied in assessing due process claims ansmg out of

alleged pre—tr1al publicity and juror knowledge ?

3. What pohcy should the courts follow in examining the due process cases?

ARGUMENT

Sectlon 19.2-251 Code of V1rg1n1a (1950) as amended provides that a Circuit Court '
may on motion of the accused or of the Commonwealth order the venue for the tmal to be
:changed to some other Circuit Court. There is no questioning .the descretion gwen the
Courts deciding such motions. "Cnriously, all of the oases decided by the Virginia Supreme

Court deai with petitions by persons accused of crimes. Though the statute permits the

Commonwealth to make the motion, it is silent as for whose benefit said motion is to be made.




Itis paradoxical that a statutory right given defendant and waived by the defendant can

be raised by someone in his behalf Rees v. Commonwealth; 203 Virginia_850, 127 S. E.

(2d) 406., ¢learly places the burden of proof on the "prisoner" and that he was not entitled
toa change of venue or venire where there was not evidence of inflammatory newspaper
or radio coverage of the case, no evidence of mass prejudice, hostility, or threat or mob
action, e'i,ither before the jury was sworn or during the course of the trial, nor unusual

- difficulty !in securing an impartiel jury. In instant case, it would seem the Cornmonwealth
is put in the awkward nosition of saying that the defendant could not get a fair trial when

" the accused says otherwise. The statute does not give the'Commonw_e'alth any right.

Sixteen years ago, in Marshall v, United States, 360 U,S. 310 (1'959) (per curiam), the

Suprer'ne-Court reversed a federal narcotics conviction based on a verdict delivered by

a jury whose members had been exposed to newspaper accounts of the defendant's prior

convictions. Although the Court relied on its inherent supervisory power over the admini-
|

tration of‘ justice in the federal courts to support the decision, four cases decided dnring
'the 1960's indicated that constitutional rights are implicatedin cases inrolving jury
farmharity mth a defendant's past. | .

In Irvin v, Dowd 366 U. S. 717 (1961), a request for a change of venue had been
~ denied inI a murder trial despite intense publicity which included press releases from the
| prosecuter's ofﬁce and statements by local police officials that the defendant had confessed
to six murders, including the one for which he was tried. After examining the.ccir dire
and make?up of the final jury panel, the Court reversed the conviction on the ground that
defendant did not receive a trial by a fair and impartial jury as required by the sixth and
i4th amejndrnents. | o
| In i:he otherv three cases, the Court did not .ha_ve to go Vso far as to examine the

~voir dire., - S :

s e e




~ in Rideau v, 'Louisiana, 373 U.S., 723 (19638), the trial judge denied a motion for a

chahge of venue despité the fact lthat, on three occasions, a local television station had
shown a 20 minute interview with the defendant in which he confessed to the feiony-
murder with which he was later charged. Reversing the conviction without inspecting the
contents of the voir dire, the Supreme Court determined that due process was presump-
tively dem‘eci whenever a defendant is tried in a community where such an interview has

been televised. Prejudice was also presumed in Estes v. Texas. Among the circum-~

stances that'prompted this result were the existence of massive pretrial publicity and the

fact that four members of the jury panel which convicted Billy Sol Estes had watched

telecasts of pretrial hearing., Similarly, in Sheppard v. Maxwell, 384 U, S. 333 (1966),
the totai atn?osphere of Dr. Samuel Sheppardl's trial was infecfed by prejudidial publicity
in the news media and exacerbated by the trial judge's failure to take any precautions to
insvulate the ljury. N

Courts have differed as to the effect of Irvin, Rideau, Estes, and Sheppard upon

the Marshall Court's restriction of its holding to federal cases. In United States ex. rel.

Doggett v. Yeager, 472 F.2d 229 (3rd Cir. 1973), the United States Court of Appeals fo.r
the Third C:ircuit held thaf, i.n certain circufnsta.nces, prejudice, and therefore a conétith—
tional violation, would be presumed whenever a juror is exposed to medié aécounts of the
dc.afendant's-;cri minal history, In 1974 the Fifth Circuit Court 6f Appeals rejected thié

approach in Murphy v, Florida, 495 F.2d 553 (5th Cir, 1974), when it refused to extend

Marshall beyond its application to federal prosecutions under the supervisory power. The
Supreme Court granted certiorari to resolve the apparent conflict, 419 U, S, 1088 (1974),
and issued its first major decision on pretrial publicity and the right to a fair trial since

1966, Murphy v. Florida, 421 U. S. 794 (1975). The Court held that nere juror knowledge

of a defendant's criminal past would not give rise to a presumption of a denial of due process,

11




and that, in -‘the future, such cases would be decided by us of a "totality of the
circumstances" test. |

In rejecting Murphy's due process claim, the Supreme Court divided eight to
one, holding that juror prejudice is not presumed frexh mere knowledge .of a defendant's
notoriety, that no inherent prejudice was shown herent pfejudice was shoWn here, ‘and
i:hat the totsl circumstances of the case did not rise to the level of a constitutional violaﬁon.
Chief J ustiee Burger filed a separate concurrence, 'emphasizing the view that had the case
been federsl, the Court's Supervisory power would have dictated a reversal due to the
lack of precaustions taken by the trial judge. Justice Brennan dissented, feeling that the

circumstances of the case were clearly prejudicial and constituted violations of the due

process cléuse on the basis of a prior Supreme Court case, Irvin v. Dowd, 366 U, S. 717
(1961)..

Justice Marshall, wri‘ting for the eight man nhajority, framed the issue in the case
as nwhether the petitionef was denied a fair trial because members of the juryhad learned

o from news: accounst about a prior felony conviction or certain facts about the crime with

.which he was charged 421 U. S. at 795, This question necessarily mvolved the resolutxon'

} of several’ 1ssues, mcludmg (1) does Marshall v. Umted States , 360 U. S. 310 (1959),
apply to a state criminal case, (2) what is the test to be applied in assessing due process
claims avrii sing out of alleged pretrial publicity and juror knowledge, and (35 what policy
should the courts. follow in examining the due process claims. | |
J ustice Marshall first d1sposed of petitioner's contention that Marshall, expressly

~ decided on the Court’s _supervisory power over the federal court system, had been extended
"by subsequent cases to the stdes. Although factually similar.to the instaht situation,

Marshall uvas found by the Court to be of no precedential‘\vralue, as it appli.es only to federal

‘cases.

42




| Justice Marshall tehn addressed what he perceived to be the real issue

in the case: not whéther the four subsequent state court cases extended Marshall to the
states, but rather whether Murphy's claim fell factually under one of these state cases
as a violation of due process. In doing this, Justice Marshall set up a two~part test to
examine Murphy's duc process claim. First, he looked at the three cases in which
prejudicé was presumed: Rideau, Estes, and Sheppard. Noting that those cases were
totally "lacking in the soiemnity and sobriety to which a defendant is entitled" under our
constitutional system, J ustice Marshall stated: "They cannot be made to stand for .the pro-.:r
position that juror exposure to information about a state defendant's prior convictions or to |
news accounts of the crime with which he is charged alone presumptively deprives the
defendant. of due process, " |

The case involves a seemingly irresolvable conflict of basic constitutional rights.b
On the one hand is the right of free press.under the first amendment, U. S. Conét. Amend. I,
conflicting on the other hand with some of the basic 'rights of an accused under the counstitu~-
tion.al system, U, S. Const., amends, .V, VI, XIV. While the Murphy Court did not expli-
citly address the problem of striking the balance between these fundamental rights, any

discussion of pretrial publicity and its effects on due process necessarily involves the

conflict, at least implicity.

CONCLUSION
For thereasons herein stated, the defendant submits that the state had no standing
to assert a denial of due procéss as the rights of the defendant have not been prbven from |
the facts to be prejudicial nor does defendant make any suéh ciaim. Accordingly, the |

‘motion should be dismissed.

. A,l'/_, o . - \.7/..(;’(’(_’ ¢’-é{'
JAN 131975
ﬂ.-az,»-n__g_ C’, (,7‘)/41.
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/9(_/-7..(.(“2_(/ a&.o‘—

S .", ¢
o dnat) 1 CAe s

lark




ORDER —

;This.day came the Attorney for the Commonwealth,
Stephen q. Harris, and Curtis Darnell Poindexter, the Defendant,
in propef person in the custody of the Sheriff of Louisa County,
and by h#s retained counsel, L. Douglas Wilder and Francis
Chester, on the indictment returned by a lawful grand jury
for Louisa County on thé 14th day of July, 1975;

NOW, upon the motions duly filed herein reguestlng a
change 1n the venue in the trial of this proceedlng, or in the
alternat;ve, a ch;nge in the venire fac1as, the papers flled in
support of said motion; upon the oppdsition of the Defendant
thereto;:the motion having been duly submitted and due delibera-
tion hajing been had thereon} it is ORDERED that the said motion
forvchange of venue is hereby granted. .The trial of the_indict—
ment is hereby transferred to the Circuit Court of Augusta County
and, on. motlon of the Defendant, the case is continued until the -
l7th day of May, 1976 at 9:30 a.m. for the trial thereof.

It is further ORDERED that the Clerk forthwith transmit
the comélete record of thisvprocecding, together with all_
exhibit% therein, to the Clerk of th&lc&rcuin Cbhrt»of Auqnﬁlu
County.: |

And the accuscd 1s renanded to the cu.tnd/ of \hu

.Sherlff of Louisa County.
g ' "ENTER: MM‘M%

A Copy-Teste JUDGE

lerk : S |
é]l T Filed in the Clerk’s Office of the
' ~ QCircuit Court of Augusta County

_‘_224@@5 (226
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COMMONWEALTH OF VIRGINIA " Plaintiff
évqrsus~
CURTIS DARNELLE POINDEXTER | Defendant

| NOTICE OF APPEAL
~ AND ASSIGNMENT OF ERROR

Comes now the défendant, by counsel, and gives notice of appeal frozﬁ a
judgment of this Court baééd on a jury verdict on May 25, 1976, and assigns thefollow-
mg as error:l

i _

1. That the venue in this case from the County of Louisa to the County
of fAﬁgusté as such granting of the motion of the Commonwealth was contrary to the |
law and the evidence in the case as well as accepted legal standards.
| 2, That the jury panel was all white and that the Commonwealth
Atforney's Office knew or should have known thaf the raﬁo;:nf Whites to Blacks in
_Aligusta County approximates 96% to 4% all militating against the interests of the defen-
dait who ié Bl.a.ck. |

| 3. | That the Court erred in refusing to allow com.l_sel. individua1 voide
di:‘re of the panel to ascertain certain potential prejudices or interests of ‘the individual
ju;'ofs a.nd that such action deprived the defendant of being tried by a' jury of his peers
aécording to constitutional authority. | |

4, The Court erred in allowing the picture of the deceased J udée

poi'traying him nude on a slab in the morgue to be introduced into évidence when.fact of- .
de;ath and the ca}use' of death and the fact that the defendant was the criminal agent |
résponsible for the death was never contradicted but moreover stipulated; said_iﬂtro-
dgction of the photograph could only inflame the passions of the jury and ultimately
prejudice their thinking. | N

45




5. The Court erred in refusing instructions profferred by counsel

for defendélnt.

6. - The Court erred in instructing the jury that they were not to |
construe its commentﬁ or actions as any indication of itﬁ feelings about the case prior
to giving general instructions had the effect of attempting corrective action for past

~actions and called particular attention to the behavior of the Court throughout the entire
trial pro’ce’eding.:

7. - The Court erred in restricting counsel for defendant of the perjury
which the Commonwealth's star surprise witness perjured himself and 'limited'counsel.

| | .to show only that the v)itnésé was not employed for the City of Bichmond and fvurthe’r
 that he did not.resign from the penitentiary, Much evidence directly bearing on his
'credibﬂity was excluded from the jury;'

8. The Court erred in allowing Dr. Dimitrous to testify as an expert
other than for the detérmination of the competence of the defendant to stand trial as
this ﬁs the so_ia reason he examined the defendant. |

9. The Court further erred as will be more fully reflected in the
transeript and 'samé will be made known fo the Court as thé transcripti Béc.vo.m.es ’.ava.il-_

able.' _

RESPECTFULLY SUBMITTED

Counsel

‘Lawrence Douglas Wilder, Esquire -
3026 P Street - ' ’
Richmond, Virginia 23223

16




CERTIFICATION

I hereby certify that a true cdpy of the foregoing Notice of Appeal and .
Asmgnment of Error was mailed to Stephen C. Harns, Attorney for the Commonwealth,
P. O. Box 159, Louiss, Virginia 23093, this / 7 day of (AT 4

Filed in the Clerk's Office of the /4
Circuit Court of Augusta County o %{/ wee LN //

g ,
ccuces 2L L 224, Lawrence Doaglas Wilder )

f) ot ot D, Ql}j

1y
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VIRGINIA: IN THE CIRCUIT COURT OF LOUISA COUNTY

COMMONWEALTH OF VIRGINIA,

plaintiff

CURTIS DARNELL POINDEXTER,

Defendant

APPEARANCES :

Stephen'c, Harris, Esquire
Commonwealth's Attorney
LOuisa, virginia

Charles R. Haugh, Esquire

435 park Street
Charlottesville, virginia
Aﬁtorney for the Commonwealth

L. Douglas wilder, Esquire
3026 P Street
Richmond, Virginia 23223

Attorney for Defendant

Francis Chester, Esquire
R. F. D. No. 2, BOx 456
Gordonsville, virginia

Attorney for Defendant

: , S : " LANE'S COURT REPORTERS
S ' MONTICELLO PLAZA . _1_8
CHARLOTTESVILLE, VIRGINIA
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January 16, 1976

.-COURT: Ali right, gentlemén, we will note for the
record that we aré taking up at this point the case of Common-
wealth aéainét Curtis Darnell poindexter -~ I believe five cases
which are being heard together. There are two motions which
are pending which have been scheduled fof 2 o'ciock on this date,
a ﬁotion by Mr. Harris, Commonwealth's Attorney for a change‘
of venue or in the alternative for a change in the venire
facias. Mr. Harris, are you ready to progeed on the motion
at this time, sir?

HARRIS: Yes sir, yes we are.

COURT: Senator wilder?

WILDER:lYeé sir. Your Honor, did the Court get the
copy of the brief I sent it? I addressed it to Charlottesvilie..

COURT: I think I do have it.

WILDER: very well, sir, I just wanted to make sure.

If you hadn't, I have an additional copy here.

_COURT; No, I don't have it here...
WILDER:.IYjust'wanted to knoQ if you got it...
"COURT: Yes, I have already goné over it.  whether
i've Qot it here, I'm not sure. |
‘WILbER: Thank you sir.

COURT: All right, now Mr. Harris, it's your motim, you

lmay open and'close.;.I will hear from counsel at this time. Thers

£)
-

LANE'S COURT REPORTERS
~ MONTICELLO PLAZA . 19
CHARLOTTESVILLE, VIRGINIA
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may be evidence which you wish to preseﬁt'in connection with the
moéion.

4

HARRIS: A very brief opening en the part of the Common-

wealth. The evidence which wé.are about to preéent'here on
behalf - in support of the motion for‘a change in‘venue primarily
and in the alternative, a change of venire facias, we feel is
conclusive. The fact that the pre-trial publicity as farbas this
second trial is concerned, pfimarily emphasizing on the publi-
caﬁion and publicity concerning the insanity established the
defendant at the time he committed the alleged offenses and

also stemming from the bias and local prejudice found in Louisa

County which runs somewhat:in favor of the defendant and some
of it runs in favor of the Commonwealth, we feel for"these'reason%
that the venue in this case should be changed. i

COURT: All right, Senator.

WILDER: May it please the Court, the Section 19.2-251
of thé Code which authorizes the Court on motion of the acéused
or the Commonwealth to order the venue for the trial change,
does not assign the Comﬁonwealth a right and as Iﬂhéve uﬂdérf'
stood a motion for change'of venue Or venire faciaé, the_queStion,
is one of due process. .The Comménwealth is not goiﬂg to be
tried,.the defendant is going to be tried and procedurally,

I would think that the COmmonweaith has no standing to question

i

whether the defendant could receive a fair trial, where the

defendant waives it. Now conceivably, there could be a situation
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ingwhich the commonwealth has had information relaid tovits

office that the defendant could not receive a fair trial. This
cohid.be prior to appointment of counsel. This could be where
the defendant is in custody and for that reason he c0uldbon -
make the motion that the trial be moved to another place or
that if the persons inthe area were such as to bring him to the
conclusion that the defendant couldn't receive a fair trial
fnom that jury, then to bring the jury in from a different
anea. But where the defendant says I can receive a fair trial,
where the defendant says I do not want to be tried by other than
my peers, I don't thlnk the Commonwealth has a right superlor
to that. The statute is silent as to what takes place in a
sttuation where the commOnwealth says .we want to move the trial
seme place and where the defendant says I'm satisifedlbeing
tnied where I am. And I think procedn:ally,jthe commonwealth
has to show that it has the right to make the motion, not on
his behalf, but on behalf of the defendant because all of the
cases that I have read and all of the cases addressed in the
brief refer to the constitutional rights,vthe guarantees'of
.dée.process andvceftainly the COmmenwealth in itsvadvance of

this motion upon the court, that it WOuld be denied dﬁe process

'because the commonwealth is the prosecuting arm of this

lnC1dent For that reason I would say to the c0urt in addltlon
to the cases that I cited, that the Commonwealth has no standlng

to6 begin with.. The first case that we have on it, the fOur
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1 || cases that we are speaking of, speaking of R=2es v. Commonwealth,
2 || the most celebrated case in virginia, prior to certain other

3 CasSeS...

4 ; HARRIS: Excuse me, we would respectfully object to

ot

this, the fact at this point we feel that argument would be

6 beﬁter after the evidence is in and
1 : WILDER: I don't plan to pﬁt any evidence in, that's

8 thé reaéon I saved my remarks for that..

9 ; COURT: The objection is well taken at this point

10 || Mr. wilder. we will have to consider that as part of the

11 || closing Senator... |

12 ) WILDER: All right, thank you.

‘B f COURT: All right, Mr. Harris, if you wish to present

14 .evidence in support of your motion, QOu may call the witnesses
.15 |{|at this time sir. ' |

16 | - .. HARRIS: Your Honor, theﬁeVidence that we have and

1T 11 I gelieve ié provided for by case law and perhaps by the sﬁatute,
18 wé p:esent’l3‘affidavits here, duly executed by citizens thhié
19 Cognty and they'épeak for themselves.

20 | CQURT:' Have counsel for the:defendant been given copies

21 ofithese?

22 j HARRIS: Yes sir. o 3

23 ' WILDER: Yes sir, we have.

94 : COURT: Any objection to their being admitted?

_ ‘ : o , ;
25 o WILDER: Izobject'to the affidavits being admitted into f
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evidence. The statute calls for affidavits to be prepared as

I-Qndefstand it for purposes of making the motion...

COURT: Yes sir.

IWILDER: éut'the affidaVits'certainly would be hearsay
an& I objecf to it on that basis.

{ COURT: The Court will allow these to be made part of
the motion itself and Qill receive them for the limited purpose
ofibeing in support of fhe motion... |

| HARRIS: That's all they are being offered for...

| COURT: All right, and the defendént‘s éxceptions are
noﬁéd to.the‘COurt‘siallbwing'théSe“totbeumade'a part of the
reéord. |

WILDER: Thank you sir.
COURT: All right, I will téke the time to read these.
Do you have anything other than the affidavits you wish to -

offer?
| S S

‘ HARRIS: Your Honor, in the same vein and for the

- limited : _

same/purpose. of the motion, we offer - the Commonwealth offers

a iscrapbook which purports to contain newspaper clippings'

concerning this incident, stemming from Fébruary 13, 1975, to

daﬁe. None have been intentionally omitted. These are from

newspapers of general circulation within Louisa County, central

‘virginia, the Daily Progress, the Richmond Times Dispatch,

Richard News Leader and the Fredericksburg Free Lance Star.

COURT: Which papers again sir?
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 Mr. Wilder and I will reserve my ruling on the admissibility

that while i read the other then if you will Mr.,Harris.;.

HARRIS: Centrai virginia, the Daily Progress, the !
Riéhmond'News Leader, Richmond Times Dispatch and the Fredericks-
bu#g Free Lance Star.

- WILDER: Now that cértainly i§ not covered by the
statute and I Qo;ld object to that as being. purely hearsay,
clearly hearsay. |

i COURT: ngl it depends on the basis of the motion.
I suppose if it's pre-trial publicity, that's one of the -
how would you prove it otherwise?

WILbER: By having the people from the - the best
witnesées, the best evidence - in other words I don't know
whéther that was in those newspapers or not and I can't cross

ethine that rscrapbook..

COURT: All right, I will take that under consideration

of the newspaper clippings. You do have copies of them or
wece you all...
. WILDER: No sir...

COURT: You do not., I will allow counsel to examine

HARRIS: All right, sir..
COURT: And I will look at yOuf affidavits and then

céunsel for the defendant may examine the newspaper clippings.

(Of£ recofd)'
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X COURT: All right, any othexr evidence yoﬁ Qish to offer
Mr; Harris?

.~ HARRIS: Your Honor, I wish to offer the nétebook and
cognsel for fhe defendant has‘had additional opportunity to
ex?miné it - in support of this motim...

COURT: All right, Mr. wilder, I‘will hear further from
couﬁsel on your objections to the pr0p§sed evidence of the
neWSpaper.clippings in ﬁhe form of a scrapbook.. I will ask
th;t the Court Reporter mark that as Commonwealth's Exhibit
nu;bef 2....I have admitted the affidavits as exhibit number 1l...

for identification as exhibit 2 for this hearing.

(Commonwealth's Exhibit number 1, affidavits, were
so marked by the Court Reporter at this time as well as the

scrapbook,. marked as Commonwealth's Exhibit number 2 for

| identification)

WILDER:Aqur Hono:, there are some references in that

'scrapboOk. to certain newspapers and dates. There are other

pages in which there aren't any references to any newspaper
or date, that has been run off in someone's printing press at
home. My objection is that it would not be the best evidence

and if there were going to be evidence offered of pre~trial

vpﬁblicity, the best evidence would be to bring in the editor

of the paper, along‘with the paper to verify that he printed
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taken if you consider it as a whole. I feel there is no harm,

i§ or some representafive of the newspaper that they printed it,
ig was on th;t certain date, and then he could be subjected to

créss examination. Other than that, the actual newspapers
tgemselves, should have been brought in, uncut, unmarked. For
instance we'don;t know whether as to not -~ I certainly have

no quarrel with Mr. Harris' assertion that nothing was purposély

left off and I think it's a fine scrapbook: forx that purpose,

of a scrapbook: preserved for that day, but it certainly wouldn't

s€érve - the purpose of being the best evidence in this case and
I would object to it on that grounds.

COURT: Aall right, Mr. Harris.

by

-

HARRIS: Very briefly. I think that the evidence that

wé have propounded here .in support of the motion, namely the
-scrapbook, is under the circumstanées the best practical
evidence. I think it would put the Commonwealth and the victim
newspapers to an ipérdinaté expense? to have the editors here, |
to;have exact originals of the_papefs. of c0urse;‘I cén vouch
that everything in there is authentic and that it haslbeen‘
copiéd’-.some.of the papers that have been copied were sant
toéus by.the newspapers themselves, been stamped and dated,
others we copied from newspaper clippings that we wre able

to borrow only. Everything in there is in'chronolégical bfder
anﬁ'so I think that part of Mr. wilder's objection is nog well

if _ o
'no prejudice to this defendant/that is introduced and allowed to
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‘0f dealing with these things, such as the number of people that
-affidavits be allowed in support of these motions. And where it

COuEt should not accépt that as evidence bearing on this

éo%e in for the reason that it's being prepared; | |
COURT: Anything further, Mr. wWilder, it'syour objection.
WILDER: Yes sir, I would think that the whole mrpose
oféshowing that there is prejﬁdice, is what the puréqrt of the
eViﬁence is and I would say that the newgpaper editor - you
onl& cited three papers as I recall = certainly wouldn't have
beep difficult to have those persons come from Richmond and
Cha&lotteSVille and the Central virginia paper Or some representa-
tivé to céme hre and then we could cross examine him, And for
tha% reason it's not the best evidence énd it would be hearsay
- strictly heafsay fiést of all and then it's not the best'eVidenje
if %t's not hearsay. so I make a dual motion to exclude it on
tho;e grounds.- |
| COURT: All right, gentlemén, it is a matter which is
, .
- géts outside of the rules of ordinaty evidence. It seems to
me éhat while it may not be the best evidence, and Mr. Wilder's |
poiét is thét‘a more specific proof could have been made. But

\

I séy fo: the purposés of this hearing that the practicalities

might'be involved, number of newspapers, I am sure give rise to
the;suggestion by the Supreme Court in previous cases that
deals with the publiéity that may or may not be involved - while

it does not speak entirely on the point, I see no reason why the
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quéstion, realizing, of course, that it is hearsay. And the
Court accepts it, noting Mr. wilder's exceptions and we will
deal with it as hearsay evidence along with the affidavits. So

that will be admitted over the defendant's objections as

Commonwealth's Exhibit 2 for this motion. .

(Commonwealth's Exhibits 1 and 2 admitted into

_evidence at this time)

COURT: Any other evidence Mr. Harris?
HARRIS: Your Honor, that concludes our.eviaence in
chief on the motionQ.
| COURT: All right, is there any evidence to refute
orito be offered by the defendant Mi. wiider?
| WILDER: NO, Your Honor,.

COURT: All right, gentlemen, I am going to study these

briefly. I am sure that a lot of them are covering the same

‘thing but I am going to review generally the scrapbook: at

this time,
(Off record for Court to view the exhibits)
COURT: Alllright, I have reviewed the affidavits and

thé ‘scrapbook which have been admitted as Commonwealth's

Exhibit 1 and 2, is there any other evidence from either side?
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HARRIS: Your Honor, we have né other evidénce and
Ilaék at this stage of the proceeding that the Court take
judicial notice of the geographical location that is méntioned
within the affidavits; that they are of a wide variety of
geographical locations within ILouisa County, as can easily
be.seen from looking aﬁ a County map.

COURT: All right, although it is not personally
a ﬁatter within the Court's knowledge, it certainly would be
a proper one for the Court to take judicial notice of and the
locations are specified and if they can be pinpointed on the

map, they will be acknowledged then as judicially noticeable

| Mr. Harris. Any other evidence?

HARRIS: That's our evidence Yax Honor.

COURT: Now as I understand it, it is the Commonwealth's
motion., The Commonwealth must sustain it and that gives the
commonwealth the fight’to open and close on the motion as I
unéerstand it-and‘I will allow you to do’that at this ﬁime
ML, Harris. |

HARRIS: Théhk you, Your Honor.  Your Hdnor, Ehe first
thing I would like to do is to cite to the Court, somewhat an
exhaustive or review of the criminal law in this country. 1In
46 A.L.R.III, at 295.and specifically at page 329, sﬁarting
at section 16, Grounds for a change of venue, General ihability
of the state to obtain a fair trial - although I will be glad_to'

present the Court with this xerox éoPy of this materiél, I would
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like to just point out two or three small matters within there -

that the general weight of authority in this country, when you
hé&e a State statﬁte, which authorizes the Commonwealth ﬁofso
move as virginia does, then it is held that this is entirely
proper upon the showing of good cause by the Commonwealth. In
other_words this flies in the face of Mr. wilder's memorandum .
thétvthe State has no standing at all as far as criminal pro-
ce@ure. Inability of the State to obtain a fair and impartial
trial in the County as é ground for granting_a change of Qenue

was proper in a number of cases as the Court can see. Also

bringing up the point that Mr. wilder mentioned, in contemplation

of law gontinted the Court, it is as much the duty of the prose-

cuting officer to insure that one accused of a crime, a fair

‘and impartial trial as it is his duty to demand such for the

State. Sor.the State:actually has standing - the Commonwealth

does on both sides of the motion - if tlere is any prejudice for

or against the Commonwealth or for or against the defendant

beCause it's the Commonwealth's Attorney's duty to see that

the defendant dbes-haQe a fair and impartial trial, both as
far'as evidence and bias against him and for ﬁim. And it is
with this in mind that we are operating this treatisévtqvthe
Court if it sees fit to accept this Xerox copy....

| COURT:_HaQe you got copies for other counsel?
HARRIS: No sir, I do not...

COURT: Well I think it would be more appropriate to
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summarize it then Mr. Harris...

HARRIS: All right, sir.

COURT: Because that way c0unsel wouldn't have the
benefit of responding to it, hut by summarizing it, they can
at?least respond to it. -

HARRIS: All right, sir. Your Honor, this treatise
stetes that upon certain grounds, basically local prejudice
and bias is shown, that where there is an appropriate state
stitute, such as virginia has, then it is entirely proper
wiéhin' the broad discretion of the trial court to change the
venhe on motion of the State and over the objection of the

accpsed. Also within that we are dealing with a Kentucky case,

Keehng v. Commonwealth, found in 178, Kentudy, 624, according

' to the Court, the purpose of this prov151on of this prov1510n

was‘to secure to the Commonwealth the Opportunlty to have a
tr1a1 by a jury free from the influence of any prevailing
pre;udlce, such as often finds it way into the courtroom and .
Vcongciouely ox unconsciously causes jurors to lean toward’
that party which nas the support of the domlnant opinion. The
court Observed that every trial judgelas ‘'seen in jury trials
the;51lent Operatlon and effect of a strong public sentiment,
althOugh such sentiment may not manifest itself in such a way
that would enable the trial court to correct its harmful con-.
sequences. That is the type of bias and local prejudlce that_

we are concerned w1th here today sir. That basically, sir,
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summarizes this sectim that has been cited and that would be

thé extent of my reference to that. we would cite next the

caée Of Newberry v. Commonwealth, a virginia case, 192, va. 819,
and this is a very important case and good law in virgina because!
inéeed.on a Commonwealth's motion to change of venire facias,
over the objection of the defendant, this was done by the trial
co@rt and was upheld by the Supreme Coﬁrt of Appeals of virginia.

very _
And several/pertinent bits of language in it - of course it

9|/ dealt with Section 8 Of the ‘Constitution, which said that
101} in criminal prosecutions a man has a right to demand cause
11\| and nature of his accusatim, be confronted with his accusors
12 and witnesses, to call for evidence in his favor and to a speedy
B || trial by an impartial jury of hisvicinagé. aAnd, of course,'
14 1l the word vicinage means the territorial jurisdictionvéf the
15 || coyrt. And then the Court wenht on -~ that this provison of
16 || the virginia Bill of Rights was designed.we think to guaréntee
17 'the accused such rights as he had under the common law at the
‘18 tim@ the provision.was adopted; that is the right to an impértial
19 jury invthevvicinage or jurisdiction in'which the crime is
20 || alleged fo have been c0mmi£fed, subjecﬁvto the right of #he
21 coﬁrt to d?aw a jury from or to ghange_the place of the trial‘ !
: ' ever :
2§l to another jurisdiction when/it reasonably appears that an
23 impartial jury cannot be found in the jurisdictioh in which
24]l the venue is iaid. It guarantees to an accﬁsed a trial by an
%l impartial jury of his vicinage one which is free from
| onmeriio mam 32
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prejudice even for or against him. It was not designed as an

avénue‘of escape for one chargedwith the commission of an
offense where a fair amd impartial jury cannot be secured in
hie vicinage nor was it intended under such circumstances
to;put that community beyond the.protection of the law., without
going into the facts of that base, that's just basically citing
to the court and opposing ceunsel...

COURT: What were the grounds in the request for a change
of venire?

HARRIS: The grounds sir, were local prejudice and
tne inability to get a fair and impartial jury. Youf Honof,
in fhe motion and the evidence which we havevintroduced, in
support of it, I would like to bring out that the insanity
lssue was highly publicized as ev1denced by this scrapbook,,
starting on page 56 and going through at least page 70. The i
neQSpapers give full accounts of the insanity treatment in
the trial, the psychiatric medical testimony in the trial, the
- all phases of the insanity issue were discussed, discussed
thbrOughly‘in those newspapers as evidenced by the eerepbbok:,
Andve‘feel that is extremely inportant in this instance;.it‘
was a fact that was lacklng the last tlme when tne court finaliy
aetermlned - when the defendant was relylng on the defense of
insanity, the Court would consider these cases as a whole becaus§
there was ene basic defense, that of insanity at ﬁhe time of'

the commission of. these alleged acts; that there had been: very
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in fact was the way they held. I don't think it would be proper

‘to find out. 1It's certainly what people have read in the papers

litte discussion of or press on the issue of insanity. And

nav we are faced with a totally different circumstance - we have
repdrting in the newspapers/:jidenced by this scrapbook: of
vi:tually almost everything that was said.in this court about
psychiatric testimony and about the way it wés received. There
are headlipes in there about how the jurors were enthralled

by the defense of the psychiatric testimony and various things
lige that. It can be very misleading, very much biased in
fa&or of the defendant in this type of defense and we submit
thét these newspapers have been as‘shownlby the affidavits
widely read in this county and that virtﬁally it would be im-z
possible to find citizens who are eligible for jury duty that j
have not been prejudiced and biased by this. We would also like
to gwow that the newspapers as evideﬁced in the scrapbook,,
starting on page 70 and going through to 77, the very'way that
th#s jury did unofficially reported deadlocked. The newspapers
evén contained the 8/4 split as it suppoéedly was, the way the

jury verdict held. Of course, we have no way of knowing that that

b

and so many people, too many peOple'and I suppoOse mo$t people .
tend to believe what they read in the papers. It's - the fact
that this first jury trial ended with 8/4 in favor of the defense

and we feel that that's highly prejudicial - it's been highly

pubiicized and it's been highly discussed. All these issues, the!
. . i
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ihsanity, the way the first trial ended, and the contents of the

4

first trial, have been widely discussed in the community, as
far as the only evidence that we had. we only had the Common-
wédth's evidence in this casé as far as on this motion. The
defendant has put no evidence in at tﬁis time and we contend
that that's unrebuttable - it's been widely diséussed, ali the
issues, the insanity, the contents and the deadlock of the first
jufy - all to the prejudice of the Commonwealth. wWe feel

thﬁt because the Court was faced with a different situation

the last time, and because of this highly prejudicial news
co&erage, ﬁighly exhaustive news coverage as evidenced by the
exhibit here and becéuse of the extreme discussions that have
oeen going on in this community, that thgre are such subjective
biases and prejudices and feelings in this community thatit woul
be: virtually impossible to assemble a'fair and impartialvjury
tofgive justice to both sides in thié case. And we feel that
yoﬁ in your proad discretion as a triai judge in this case

have it upon,yoarsélf the duty to make a decision heie and

we feel that the only evidence before you is such that there is

only one decision you can make sir, and that is that the venue

is this case should proéerly be changed and_changed to a élage
wh@ch is appropriate within your jurisdictional thiqking. And
We;so ask. |

COURT: All right, Mr. wilder.

WILDER: May it please the Court, in response to the

I

d
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Court's inquiry as to what were the grounds in the Newberry case,

ané that's Newberry .v. Commdnwealth, 192 va., 819, the facts
we;ethat there was a motion for a chenge of venire facias. what
Mr; Harris didn't say to the Court.and I'm quite certain that
he:didn't do it intentionally; but tnat the aefendant was indicte
for.murder and after several unsuccessful attempts by the trial
court to secure an impartial and fair jury panel from the county
in which the venue was laid, was tried before and convicted by

a jury summoned from a nearby county. what happened in this
case, the records show that during six sessions of the court,
beginning in October and continuing thrOugh the follow1ng June
unsuccessful efforts were made to secure an impartial jury in
that county. During those proceedings more than 100 persons
were eummoned on five separate write of venire facias and were
examined and that'only 16 tentatively qualified. A panel of 47
was available for examination on the date to which the case had
been postponed-but sworn as a witness the Clerk testified tnat
mostof them were disqualified in 1ight of the facts that’ the
defendant's contentions were without merit. The trial Court
pr0per1y exercised its discretion 1arged in it by/:::tute and
granting a change of venire upon the sufficient'showing that
that was reasonably necessary in order_te obtain qualified
jurors., AI support this case. I would certainiy offer it on
behaif of my contention that out of six seperate oceasions that

they tried to secure a jury panel, they were unable to do so.

g
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But, in our case the defendant was charged and indicted, came

on to be tried, the Court permitted individual voir dire
exahinatiOn of the jurors. Approximately 46 were called. Of
that number 2 were excused fof physical disabilities, 2 were
excused because of their relationship to the decedent or witnesses:
approximately 12 were excu;ed‘becaﬁse they felt that there were
resérvatins relative to a finding of not gulty by virtue of
insénity, - one excusea after saYing that the defendant would
had to ha&e been onhis rocker to do that. The court was pains-
takiﬂg in pointing out to each jurof questioned that the guilt
or :innocence or the facts material necessary to pfove guilt
of the defendant were in all likelihood not be an issue in the
and
case/ip all probability the sole issue whether at the time
of the offense the defendant was insane in accordance with
inétructions which the Court subsequently gave the jury. There
was never ény conteﬁtion by the Commonweaith, nor the'défendant
th&t there waS‘any.pre-trial publicity as to the mental status
of the defehdant;' A fuil day was set aside for the voir dire
examination and subsequéntly 12 jurors were chosen to assureA
the court that fhey could angd w0uld‘render'a fair trial both
to ‘the Commonwéalth and the defendant.: The makeup of the jury
were 9 whites, 3 biaéks, 7 women and five men; A full day was
set aside for the jury to receive the Court's instructions and

to hear argument of counsel, at the conclusion of which the jury

reported to the court that they were hopelessly deadlocked.

LANE'S COURT REPORT_ERS
MONTICELLO PLAZA . ‘;7
CHARLOTTESVILLE, VIRGINIA‘_ L §

I - o L




-

o

10

11

19

.20

2]

22

- either before the juryws sworn or during the course of the triai

nor any unusual difficulty in securing an impartial jury. The

Now this is balancing the free press'against the rights of the

l

Now your Konor, the - neither the yp or Ap wire service voted

this case the number one news story in virginia - ail over the
State. This was not a case that was going to be read about in
Louisa County'and not read about in virginia, Norfolk and I'm
quite certain that there isn't a nook or cranny in the Common-
weélth from Tennessee to West virginia, that somebody somewhere
hadn't heard about this case. One of the problems that we have
i§ that it is unfoftunately a case bordering on sensationalism,
and yet on the other hand, there isn't one thing in this scrap -
book, not one thing at a;l, which is inflammatory, which shows !
any threat of mob action, and as I was contending in the opening
o

remarks, in the case/uﬁeesu¢_v. Commonwealth, which is at 203 ;
va., 850, 127 S.E. 2nd, 406, the burden of proof is on the

person who is claiming that a change of venue is necessary or

a change of venire. The Court held that there was no evidence

of inflammatory newspaper or radio coverage of the case, no

evidence of mass prejudice, hostility or threat of mob action,

Commonwealth hasn't shown any of those isolated instances to
acur in this case. There isn't the slightest bit of any mass
, ‘ _ A

prejudice, no hostility, no threat of mob action - he singles

out the fact that this case has been feported in the newspapers.

défendant and the COUrt, the Supfeme Court in the Rees:: case
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held that a defendant had no standing to question as to whethef
he should be entitled to a change of venue under the cirCumstances.
Si%teen years ago in the case of Marshall v. the uyunited stétes,'
a Federal case, 360, U.S., page 310, decided in 1959, the
Supreme Court reveréed a Federal nafcqtics conviction based on

a Qerdict delivered by a jury whose membas had been exposed to
newspaper accounts of the defendant's prior convictions. The
Cert in that instance relied on its adherent supervisory power
ovér the administration of justice. §Since that time four cases
wefe decided during the 60's which indicated that conétitutional

rights are implicated in cases involving jury familiarity

with the defendant's past. In ITrvini:.v. Dowd , decided in

1961, at 366 U.S., 717, a request for change of venue had been

denied in a murdér trial despite intense publicity which includegd
preSS releaées from the prosecutor's office and statements by
local police officials that the defendant had confessed to six
mu%ders, including the one for which he was tried. After
examinihg the voir dire and the makeup of the final ju:y pénel,
the court reversed the conviction on the grounds fhat‘thg - |
defendant did not receive a fair trial by a fair and iﬁpartial
.jufy as required by the 6th and 14th Amendments._FIn the other
thfee cases, fhe Court did not have to go so far as to exa&ine
ihe voir dire. In the Rido v. U.S. case; 373 U.S., 723, decided

in 1963, the trial judge denied a motion for a change of venue

déspite the fact that on three occasions the local television
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stetion had shown a 20 minute intervie& with the defendant in
wh?ch he confessed to the felony - murder with which heiwas latex
ch%rded and reversed the conviction without inSpecﬁing the
cobtents of the Qoir dire, the Supreme Court determined that

due process was presumptively denied whenever a defeddant is
tried in a community where such an interview has been televised.
ThblBilly Sol Estes case, prejudice was also presumed in that
case - among the circuﬁstances that prompted this result were
the existence of massive pre-trial publicity and the fact that
Eoﬁr members of the jury panel which convicted Billy Soi Estes
had watched telecasts of the pre-trial hearing. 1In the Shepherd
case - Dr. Sam Shepherd, out in Cleveland, 384, U.S., page 333,
a 1966 case, the Court held that the total atmosphere ef Dr.

Sam Shepherd's trial was infected By prejudicial publicity

in the news media and exacerbated by the trial judge's failure

to take any precautions to insulate the jury. And in reading

the opinion of the case the court related to the language

by saying that it almost reduced itself to a carnival atmoe—

phpre. Now courts have differed asito‘the effects of the

Irvin, Rido, Estes and Shepherd cases upon the Marshall's

Court ;estrictions of its holding to Federal cases. 1In

U. S. - relation 6f,Doggett v.'Yeager, a Federal case decided
iﬁ"l973, 472 Fed. 2nd, 229, United States Court of Appeals |
fdr the Third.circuit, held that in certain cireumstahces,

pﬁejudice and therefore a constitutional violation would be

LANE'S COURT REPORTERS .
MONTICELLO PLAZA . 4()
CHARLOTTESVILLE, VIRGINIA :




to

[}

10

11

12

13

14

15

- 16

17

18

19

20

2

22

from mere knowledgé of the defendant's notarity; that no adherent

power would have dictated a reversal. The queStion that we

presumed whenever a jury is exposed to media accounts of the

defehdant's criminal history. Now in 1974, we have the

case of Murf the Surf - it was the celebrated beach comber

down in Florida. The Fifth Circuit Court of Appeals rejected
this approach in Murphy v. Florida, 495, Fed. 2nd, 553, decided
in' 1974, when it refused to extend Marshall beyond its applica-
tion to Federal prosecutions under the supervisory power. The
Supreme Court granted certiorari to resolve the apparent conflic
in.thé case of 419, U.5. 1088 decided in 1974, and issued its
first major decision on pre-trial publicity and the right to a
fair trial since 1966. Murphy v. Florida, 421, U.S. 794, decide(
th;s year, 1975, the Court held that mere juror knowledge of
a defendant's criminal past, even if they knew about his criminal
past, would not give rise to a preéumption of denial of due
process and that in the future such'cases would Dbe de¢ided

bi the use of the totality of the circumstances test. In
rejecting Murphy's due process claim, the Supreme Cdurﬁ divided

eight to one, holding that juror prejudice is not presumed

prejudice was shown and that the total circumstances of the
case did not rise to the level of a constitutional violation.
CHief Justice Berger filed a separate concurrence emphasizing

‘

that the case had it been Federal, the Court's.supervisory

—T

are confronted with here, is does Marshall v. United»States}=360
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i thing you have in this case is that all of the things in the

U.8., 310 apply to a state criminal case - what was the test
to be applied in assessing due process claims arising out
of.alleged pre-trial publicity and juror knowledgé and what
policies should the courts follow. ‘Well the court found thatv
thére was not sufficient evidence of pre-trial publicity and
evén if the jurors knew of a prior - of the defendanﬁ's prior
rgcord, that that in and of itself, would not be prejudicial.

Now we don't have that situation in the instant case. The only

sCrapbook’ here, that the defendant shot and killed Judge Stewart
Cunningham, two, that he feloniously assaulted Sheriff Henry
Kennon, two state Troopers were shot at, and Deputy Rosensohn
was shot., The defendant has never denied that so "it's not a
question of whether there is guilt ér innocence, as to whether
he didthis or did not do it. And I would submit to the court
that unless a person were here to hear the téstimony ofvthe
psychiatrists, unless a person were here to see how’they
teétified, to feel the ring of s;ncerity in what they weré saYing.
anévhow‘they were saying it, there ié no wéy they can make their
_miﬁdsvup until they heér it. AndFI say further to,tﬂe Cog;t' 3
that the affidavits that we have in the file and the statute |
specifically states that the affidavits must state the réésons

why a fair trial qould not be had. Msssps Gill, vogt, Bazzanella,

1)

Bunting,-Hill>and Terrill, all say the same thing and thqrconcluq

1

by saying "There is a tremendous influence in Louisa County which
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flows from the poindexter family also from the feelings of gJudge
S. A. Cunningnam and this has and will continue to. have the
effect of creating a heavy bias in these cases." That's what

this man says,because of these factors it is now difficult

to obtain a fair and impartial trial. we look to what Mr.

Pleasants said "It.is my observation that the vast majority of
the County's citizens has now become firmly polarized on the
issues of this defendant's‘guilt or innocence, including insanity
or sanity," Not one person in these affidavits states that he

is ?rejudice. I have noted - I have looked in everyone of them.
The?e are 13 ~ not one person here says that he couldn't give

a fair trial and what they are saying with the affidavits -

|l which are Clearly hearsay - that where the statute calls for

affidavits to be presented supportiné the reasons and grounds
why a fair trial could not be had, it calls for tre type of
testimony to say that I am John Jones and I have done such and
sucih a thing, I have observed this, been here and I.cannot,give
a fair trial. I cannot do it - gohn Smith cannot do it. But

we have the ephemeral evanescent here, wWe have - these people

that that jury that we selected - I know that the jury as the

court indicated if we were in California sometimes ittakes three,

four, six wéeks, eight weeks - New York - two or three months to
select a jury - if we were there we might have the situation.

But we selected a jury for this very serious case in a day's

T
!
t

|lout there can't do it. They can't do it and submit to the Court
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’pos1t10n €to say and feel what he would do Now in eXamining

'concernlng all aspects of this case in the community, that it is

;that it is difficult does not mean that it must not be. The only

|

——

time, examined them and we had nothing that would relate to the

Newberry case. we had nothing at all to show that there were

si# unsuccesefnl attempts to secure the venire. T don't know
that the case ever will be easy and that is where we come to.

We come to the fact that the trial of a long suit and eéspecially
one that involves a serious case such as this is dlfflcult It's
difficult for the communlty trying, it's difficult for the judge
who has to preside over it, it's difficult for the jurors who
have to sit in deliberation and eventual judgment of the rights
of the accused as to whether he in fact is 9u11ty or as to
whether he is not and what eventual disposition will be made

Oof ‘him. 1It's difficult for the Commonwealth's Attorney. It

laces a strain on the court in terms of security and 1ast but
not least, it places a great strain on those persons who are

associated in terms of representing the defendant. But the fact

true way to really resolve this is to have the defendant tried :

Dy ajury of his peers, for those persons who would be in a

tne aff1dav1t of NMr Harlow, it really says just about nothlng.

It is my observatlon that there has been $§O0 much dlscuss1on'

now impossible to have a fair and impartial jury.trial'in LOuisa

County. why? And I asked the guestion after each one of these

affldav1ts Your . Honor, ‘why, why can't you have a fair and impartial - -

s
1

i
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/in Louisa? And once we gpt the jurors questions and answers
in there and t;e Lourt fJnally told them - \Weé are not speaking
abOut guilt or innocence - the’only thing we are talking about
is whether at the time of the commission of the offense, the

defendant knew the difference between right and wrong Oor whether

he was psychotic, Now I don't believe that this could ever pe

determined unti}l you have had an opportunity to be present in
theicourtroom to hear it. As T have indicated the burden is
on the Commonwealth to prove - the Commonwealth has not borne

that burden. They have submitted to the court 13 affidavits

which are relying on what other people said, not the affiants

themselves. They have submitted a 'Scrapbook - I am going to

ask Mr. Chester in just a moment to relate at least one or two

asoects in this 'Scrapbook. as to relevance on this case., And
then we get to the questlon as to when the defendant Objects,

Mr. Harrls has pointed out over the defendant's ObjecthnS -

celtalnly a8 man would want to object to having his trial carried

some place when they have tried to convict hlm for six tlmes

and they couldn't., And he certainly objected because he sald

he wanted to be tried here and they never were able to get a
Jury - now why we don't knOw? We don't know the facts. pBut if
thls;CaSe, the only thing we are talking about ie fairness. can
you ét'a fair trial and the defendant says yes, I can get a fair
trial where I am. And there has not been a scintilla of evidence

produced here today that he couldmot get a fair trial. There

I
|
|
|
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has been a summonsing of the evidence to the extent of saying
that we don;t believe it. But the court doesn't have one factual
sifuation before it to fastea its findings_as to whether in fact
the defendant could receive a‘fair trial. Therehas been nothing
- and I don't know how the jury split. I have not talked to

an& members of the jury, don't intend‘to. I have hedrd some
references, seen some references as to how the jury split. The
cogrt knows through its years of experience that what goes on
'in‘the jury room is almost like tryiné to guess what takes

in one of these every day soap box operas. You never know - you
never know - I don't know whether it was 8 ro 4. I don't know
!whether it was 10 to 2. I have seen circumstances where jurors
have voted 11 to 1 for acquittal and come back in five minutes

| and say 12, zip for guilt., And what.makes pe0ple change their
minds we don't know. To that extent T am not saying that is
prejudicial at all - doesn'e influence anybody. They do know

~‘;tnau the court declared a mistrial after the Jury had been Gead-

locked after 5 hours of deliberation and again I say to ycu

that that is not an inordinate amount of time but considering

ithat we are not use to that type of jury deliberations in Virgini%,
I think the coart certainly waited long enough for the jqry to

make its deliberaticn and I think they were sincere when fhey sai#
theykwere hopelessly deadlocked, If the Court, please, I will I

ask Mr. Chester to make a few remarks.

COURT All rlght Mr. Chester,
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CHESTER: May it please the Cou¥t, Mr. Harris, Senator
wilder, we now come down to the point here of just what are we
faced with, Youf Honor, we are faced with .a défendant whO has
the mést to lose by remaininé here in Louisa County. He is the
one that is on trial, not the Commonwealth., He is represented
by I feel two capable attorneys and those two attorneys are

coming before this court and saying Your Honor, that we feel

the defendant could come before this community and get a fair

and impartial trial. we are also saying Your Honor, that the
Cohmonwealth can do likewise, But,again as Senator Wilder‘has
indicated; and I wishto re-emphasize, it is the defendant that's
on trial and not the Commonwealth. Now let's take specifics
if:we may, Your Honor. The publications that the Ccommonwealth
has presented to the court, many of.these publications have

state wide circultion and I specificaily mention the Richmond
Tiﬁes Dispatch and the Richmond News Leader; also the washington
POost has had various articles on this particular case. It is
aléo carried by the various national and internatiénal»wires.

I éare'say Yéur Honor, that Senator Wilder in his endeavors

and activities other than as an attorney and myself in my
activities, other than as.an,attorney, in dealing with people
tthughOut the state, I have yet met a person at any corner

of this state that has not had knowledge of this particular
triai and the facts'concerning it. This is a state wide cése,

a case of great importance. Now Your Honor, we have this first

P

- —_ - ———— J— BT Y PR
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trial and I feel, as His Honor has indicated that it was a very

fair and just trial. The newspapers, the radio, the T.v. media,
all wefe very mature in the way they reported the facts in this
case, If Your Honor, would Qo through this particular folder
here of clippings from the various newspapers, and I dare say
the evidence also'would’appear on television and was heard on
rédio, there is not one instance in here of prejudiéial reporfing.
They are reporting what they saw or heard as the facts in the
case. SOVtherefore, Your Honor, if we don't tryit here in

Louisa COQnty, where do we try it? Southwest virginia, south-
east virginia, northern virginia - all of the people ih the State
know about the case, Now let's go specifically to what did

take place on that one day when we started to select a jury.

It took us a whole day but Your Honor as you recall, we had

approximately 100 prospective jurors that we empanelled. we

went thrOugh two thirds of them Your Honor, less than two thirds %

and we.got a panel, a jury panel that was perfectly satisfaétoryf

to the Commonwealth's Attorney and perfectly satisfactory to ;

the defendant. It certainly is not amnormal., The COmmonwealth'%

Attorney is.saying that we can't select a proper jury. well g
;

Ydur_Honor, the first trial is evidenca of the fact that it
X ' i

can be done, Now'the Commonwealth's Attorney is saying well
we have had a lot of talk about the state of mind of the defendani

atthe time the incident took place. Senator wilder has indicated

it takes the 12 men'or women, listening to the testimony of the i
' i
1
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psychiatrist or physiologist, as the case may be, and listening

and seeing all the'witnesses as they appear before the court,
only then can the jury make a final determination as to whether
or: not this defendant was or‘was not insane at the time of the
alleged crimes of February 13, 1975. Now Your Honor, this.
particular scrapbook': that the Commonwealth has presented to
the court, there is one particular article in here that I would
like with the courtfs permission to reaaAand paraphrase if I

may. In fact I think I should read it, it's short enough Your

Honor and it's very, very important. It appeared in the Charlott:

ville, Albemarle Tribune -~ it's a small paper as Your HOnoOr knows
This appears on page 75 of the . scrapbook.. ' It's an editorial.
It was printed on Thursday, December 18, 1975. "Times have

changed in 0ld virginia. Nothing has caught the attention of

| this writer in recent times more than the just ended trial of
| Curtis Darnell Poindexter, a Louisa County, young black man

charged with the murder of the judge of that c0uhty,'Which ended

in a mis-trial, a hung jury Tuesday evening. The mere fact tha£

this black man was tried by a jury of citizens of his own ébunty"

and defended by one black and onezwhite'attorney, who did not
deny that he had slain the judge, but contended that he was insan

when he committed the acts, amply points up the fact that the

bitter racial hatred that pervaded virginia a decade or_two'ago,

has greatly subsided. we venturé to say that 10 to 15 yéars ago

under similar circumstances, short wraith would have been made

112

!
{

e
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'of:the accused by most, any virginia jury trying a black man

for murder of a member of the opposite race., Moreover, thé
lengthy psychiatric exéminations given the accused as was done
in the poindexter case would have been unheard of. Of course,
while the trial ended in a Hung jury and the accused is éubject
to be tried again by another jury, this fact does not detract
from our contention that poindexter thus far has received every
benefit'of law and that his race does not seem to have playéd
any significant role in the proceedings. So regardless of the
outcome, it is-refreshing to know that some virginia courts ahd
juries seem to be giving die consideration to cases, not races
in trying to arrive at justice, which‘is as it should be in

éll criminal cases irrespective of who is involved. 1In the
poindexter case, both the prosecutioh and defense seems to have
ca;ried out their duties in a highly dignified and impartial

manner to which they deserve much credit from the citizens of

| that county." Your Honor, if we take and say that this case

must be tried elsewhere other than in Louisa County, we are
imélying that the people in this éommuhity are immature. to
héndle a case of.this magnitude and I say Your Honor, that
Louisa County is a grown up community, intellectual tha£ é;n
héndle this case and I prgyerfuily petition as with Senator
wilder, that this case be continued here in Louisa County.
Thank you sir. |

COURT: All right, Mr. Haugh.
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| of 'this case and would like to end our final argument for

HAUGH: May it please the Coﬁrt, Your Honor, may the

wecord show that I am assisting Mr. Harris in the prosecution

the Commonwealth.

COURT: All righf; Mr. Haugh.

HAUGH: May it please the Céurt, Your Honor, we agree
with Mr. wilder that a mistrial in the first case of this
defendant is not grounds for a change of venue. We have nothing
indur motion or evidence to even remotely suggest that Your
Hoﬁor. Ndw Mr. Wilder and Mr. Chester argue in effect that the
defendant is the one being tried and that therefore, only the
defendant can make such motions as are before the Court at this |
time. The Newberry opinion = the casé of Newberry v. Common-
wealth, 192, 819, commented on by bofh attorneys refers to a
change of venue as well as a change of venire in ruling in favor
of the right of the Commonwealth to make such motions as are
before the Court and of the right of the Court to grant such
motions. So while the facts are not in point and we don't
assume that they arev- we know that they are not - thé law as
set forth in this case is applicable here and reading ffom page
824 where it is the‘contention - "the right of an éécﬁsed tév »
a frialvin the county ip which the offense waé committed” and
thén I émvskipping some: - "was not ﬁnCOnditional or absolute;

but was limited by or subject to the authority of the court,

jupon the motion of the prosecution to cause the proceeding to be 1
L - |
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reﬁéyed to, or a jury to be drawn from, anothér county, when

an impartial jury could not be obtained or an imﬁartial ﬁrial
could not be had in the.jurisdiction in which the venue was laid.
So your Honor, while counsel for the defendant argues that this
court cannot do that, the Supreme Court of virginié says the
coﬁrt can do it. Mr. wilder argues that everybody in this

State has heard about this case. That may be true, Your Honor,
I am sure it has been widely followed in some aréas but Your
Honor I think is experienced enough to know that the feeling of
thé pe0ple in southwest virginia are not going to be as personal
as'tﬁe feélings of the people in Louisa County. And that's

what Qe are dealiné with today, not where the case should be
transferred to, if this court decides to changeAthe venue,
but‘whether or not the case should be changed to another venue.
Now Mr. wWilder mentioned the case of Rees .. v. Commonwealth,

203, va. 850, but in that case whefe the defendant's motion

_for a change of venue was denied, the court expressly found

that there was no evidence, no evidence that the defendant '
could not receive a fair or impartial trial in that area, no
evidence af all Your Honor, and that differs from’our casé;
Nowvmany of thé newspaper articles contain statements of those
cl§se1y connected with the case, or the trial of this case

before, which are inflammatory. vYour Honor, has read these

| and I mention one about committing cold blooded murder, and

maybe fool the people on an insanity plea, things of that sort.
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Your Honor has read these, I'm not trying to quote them. Again

Mr. wilder points out that the individual affiants in this case
did not give their personal belief. But Your Honor, Mr. Harris
sought affidavits, not from 13 individuals giving their personal
Opinim but from individuals who had close and - contact with
many, many other citizens of ILouisa County and giving, based

; ‘what
on their conversations with these other citizens ~-/the majority

of the other people of Louisa thought. we feel Your Honor that

if we would have come in here as the Commonwealth and presented

affidavits of 13 individuals, giving only their personal belief,

that it wouldmt be as strong, and would not be as persuasive
as getting it f:om 13 individuals, store owners, shop bwners,
filling station owners, and attendants, those who had talked to
many, many hundreds of people of Loﬁisa County and to tell you
what those people think. Now Your Honor, the case of Farrow

v. Commonwealth, 197 va., 353, places the burden on the Common-
wealth in these caseé to show clearly that there is such a wide
spread feeling of prejudice on the part of the citizens of the
Coﬁnty, as will be reasonably certain to prevent a fair and
impartial trial. Now what we have as far as our evidence is
concerned, is 13 affidévits representing citizens from yariOus
and Suhdry sections of I,ouisa County; as well as copies df
newspaper stories or afticles thét Your Honor has viéwed. These
affidavits are full and complete and recite the facts upon

which the opinions are based. Now Mr. Wilder argues why can't

LANE'S COURT REPORTERS
L'
MONTICELLO PLAZA : 5.3
CHARLOTTESVILLE, VIRGINIA,




10
11
12
13

14

18
19
20

21

92

o
e

~9
5

there be a fair and impartial trial. Because, Your Honor,
according to the various affidavits the opinion of the people

of fhe ¢Oun£y - pouisa County, have become polarized on this
subject. Your Honor, I wouldiike to call your attention to

a few of these affidavits, one william N. Bond, the owner and
manager of Louisa Laundry and Cleaners located in Louisa. It
goes on to say how he has talked to many people, he enc0untered'v
them daily. Based upon my daily contacts with a large numbex

of Louisa County citizens - goes on to say, I'm skipping some -
it is my obsérvation that there exist such local prejudice

in ﬁouiSa.COuhty. such local prejudice. The affidavit of
Cclifton T. Butler, owner and operator of Butler's store,_located
one and one half miles west of the town of Louisa, based upon

my daily contacts with a large numbér.of Louisa County citizens.

Skipping some more =- it is my observation that there exist

such local prejﬁdice in rouisa County that it is impossible for ’

a fair and impartial triél to be had. Then there is Mr. Gallion’

affidaQit; owner and operator of Piedmont Service station, 1ocate1
af Bbswell's Tavern in Louisa County - based upon my- daily
contacts with a large number of Louisa County citizens - he
gées on to say ﬁhat my observations there positively exiét local .

prejﬁdice in rouisa County that it is not impossible for a fair

and impartial trial to be held in Louisa County. The affidavit

of James W. Pleasants, foreman for the iron workers at the North

Anna power Station located in Louisa - based uponny daily contact$
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in‘ﬁhis'community, it is my observation that there exist éuch
lobal prejudice here that it would be impossible to ha§e a fair
trial. Goes on to recite various newspapers and then it says
thus it is my ob#ervation thaﬁ the vast majority of the County
citizens have now becomé permanently polarized on the issues.
And again, Your Honor, an affidavit of William Gene Jone#, a 35
yeér old black citizencf Louisa County - based upon my daily
contacts in this community, it is my observation that theré
exist such local prejudice here that it would be impossible

to have a fair trial. And it goes on to say - I'm skipping some

a great number of local citizens have already made up their

minds in this matter. And he concludes that it is my observation

that the trial must be moved from Louisa County in order to.give
justice to both sides. And finally‘YOur Honor, the affidavit of
Elder Ben Kennedy, Pastor of the True wWay of the Cross Church
of:christ; a 45 year old black man - that in my daily routine

I have the opportunity to meet many citizens and have discussed

‘the case that is now pending. It is my Observation - and I’
skip a little bit - that both Curtis Darnell poindexter and the

,COﬁmOnwealth will not receive a fair and impartial trial if

held in Louisa County. Then he concludes - I feel it.wquld be
impossible for either party to receivé a fair and impértial
trial in Louisa County. 1If it please:the Court Your ﬁonor, the
- Qnder‘the rules of procedure, the Supreme Court has,allbwed

motions of this type to be heard on affidavits as well as other

-

!
|
|
i
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exhibits. These affidavits are very complete. They are very

meaningfully. . They are full of facts - that they have talked
tq_peOple; that they lave read the papers; they know these
people read the papers, they‘have heard discussions and the
opinion of these affiaanm based on a large number of people
that tﬁey have talked to from all corners of Louisa County is
that‘there cannot be a fair and impartial trial in rouisa
Cqunty; Now Mr. Chester mentioned the editorial in the Char-
lottesville-Albemar;e Tribune - from Charlottesville. Your
Honor he commended this court issaying that all the rules had

been obeyed, that all sides got a fair trial to this point.

I just believe Your Honor, that if the Court follows the evidence

in this case, and grants a change of venue, that again that paper

would commend you for observing the rights of the Commonwealth

and the defendant. Thank you.

COURT: Now gentlemen, we have right much in the

way of material that I would like to review briefly again. I
:havé a little bit before a quarter of four - I am going to

adjourn and go to chambers for the time we have remaining until

four o'clock. Then we will reconvene and I will give coﬁnsel
my decision at that time. But I will be in chambers and I will

review this matter further when we come back at four o'clock.

(Brief recess)

b e e e e
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COURT reconvened,

COURT: All right, gentlemen, we are back on the record
for the decision with regard to the motion for a chahge of venue.

I noticed that in the alternative there is a motion for a change

of venire as well, filed contemporaneously with the other

» motion as I understand.

Now for the purposes of this decision it seems to me
that in addition to the items that have been admitted into
evidence as Commonwealth's Exhibits 1 and 2, the Court should
note for the record certain aspects of the previous trial and
take judicial notice thereof. Now while they are not admitted
as:separate'items of evidence, I don't think this court can
diyorce itself from the knowledge which has arisen in dealing
with the other trial. There are several circumstances which

should be commented upon. Counsel will recall that a motion

| for a change of venire was made in that case and denied, motion:

having been made by the Commonwealth's Attorney and having been

supported by testimony that a great number of people in the

community had become so fixed in their Opinions as to the gquilt

or innocence of the accused, that it would be very unlikely, if

not impossible to obtain a fair and impartial jury. Now the
‘court dealt with that in this regard, it took the motion under

advisement and awaited the outcome of further psychiatric

examination Of the defendant, after which the court reconvened
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or whether trying this case in Louisa County would endanger

the parties and again considered the motion, And at that time

fequired counsel to state quite frankly, or aﬁ least asked
coﬁnsel to do so and they complied - to state what frankly.the
iséues in the case w0ula be iﬁ order for the court to deal with
thét motion. And Mr. Chester and_Mr. Wilder very frankly stated
that the defense would be that of insanity and that it did not
apéear, although they would not say so cafegorically, it did
noé»aépear that there would be an issue with regard'to whether
the defendant committed the acts charged with. Now in that
pogtﬁre, the Coﬁrt examined again the motion for a change of‘
venire and again considering the issue which woﬁld be presented
to the jury, decided that there was no éxposure at that time
which would give rise to the danger of the impartiality and
fairness of a jury with regard to tﬁe question présented. Now
the Court has tried the case with a jury. The jury's verdict
has:beenpubliCiied,speculated upon, commented upon obviOusly
and again we have the question presented with regard to whether

: be _ _
or not a fair and impartial jury could/opbtained in this c0unty

the fairness and impartiality which every trial must have. A I

I must say, of course, from the newspaper . scrapbook that<certain%y<'
there has been a great deal of publicity since the trial, apparently
almbst as much, if not as much, as appeared before the trial,

which means that we now have a different situation from that

which existed at the time the court made its ruling with regard 3
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to the motion for a change of venire. The question has been

rased as to whether orlnot the Commonwealth can evenrmake

a showing as to its interést or whether it's limited to a showing
of prejudice to the aCCused.  The statute says that a courﬁ

may change the venue for good cause shown on mdtion of ﬁhe
accused or the Commonwealth, no further clarificaﬁion. And

I think it's the construction of those words "for good cause‘

shown" that we have to deal with it. The removal in this case

would be discrxetionary I think without any doubt. The authority |

is there, the question is.whether or not the court should
exercise it, that is the discretion. 1In th#t regard again the
court I.think'should take judicial notice of the jury trial
that has been had and vhich resulted in a mistrial and the evi-
degce adduced at that trial, the puﬁlicity whiéh flowed from

it and during the trial. The fact as Mr. wilder pointed out

and the court noticed it in the December 25 issue of the Richmond

News Leader of 1975, that the crime which is the basis of this
trial charged against the defendant was designated the tOp news
story in virginia in 1975, among the £0p4ten - of course they
considered fhis fanked number 1 as the top news stpry;' As. |
couﬁgei have pointéd out, the mere publicity itself, is n9
basis for changing the venire or the venue. ;t's a question.
of whether or not.the impértiality of Xt:iial and the fairneés'
of the trial is goiﬁg to be so effected by that néws cbverage

as to make it appropriate that the court deal with it on this
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- form an opinion. - As we know news is a daily part of our lives

'pronounced fashion. we call/approx1mately 100 Jurors before

motion in the manher requested by the Cqmménwealth, that is
thie question -~ whether or not readefs and hearers of the

news broadcasts and other media in tfensmitting what has oecurred
before, during or since this.trial with regatd to the case
already tried and with regard to the allegations generally,

whether_the readers and hearers have been so influenced as to

and people expect to deal with it and live with it and jurors
must live with it. We are not to move cases out of the community

in which’ they should be properly tried just because there is

a news coverage. Thatis not the criteria. Now one of the thingq

1
i

thét the court should comment on in dealing with this motion
here in taking the‘judicial notice of the phy31cal and other
aspects of the prev10us trial - it was pointed out to the court
at the time that the jury was brought to this courtroom by IR

the Sherlff of this c0urt that it would be 1nappr0pr1ate to

use the’District‘Courtroom because of the ev1dence and shots
were still visible and the problems that would arise from i
sendlng the Jury panel to that area because of it belng the
scene'of~the crime. And because of that the c0urt kept the
entlre Juryvpanel in this courtroom and dealt with the jury
pahel in small groups in a small room to the right of the bench
as the eeurt.sits. Now that obviously would be with ue agaih

in deallng with the physical llmltatlons probably in a more
ed
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“would be bound ~ there would still be two issues to be decidéd‘

“of insanity at the time of the commission of the offenses.

'will...

f would certaihly expect that a number in excess of'that would
have to be called the next trial although we were able to get
a jury panel before we had used more than half of that 100.
The fact is that a 1argejury panel would have to be called
from Louisa County ; that much is apparent to this court. Now
the news coverage indicates and the affidavits speak to this
point that a large portion of the population in Louisa County
have taken sides with the‘iSSues presented in this casé.
whichever side they take is immaterial. 1In view the publicity
in 1ight of the affidavits it seems to the court that this

ié a case in which the fairness and impartiality, which is

sé essential to the trial, may weli be in danger. The question§
that would haveto be decided may not take the same direction

as before. I cannot éay that they will. Counsel I don't think |

on a not guilty plea. First, the defendant - did the defendant
commit the offenses charged against him, and secondly, if so

was he so dérapged as to be not guilty of the crime by reason
Now I think,it igyimportant to realize that those issues are
still essential in the case. While no evidence was Offered

to refute the commission of the acts, it does not appear thece

WILDER: I can say to the Court that there will not

b_e";;. | ' v
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COURT: I would cerﬁainly assume that M<. wilder,
th?t there would not be an issue on the questin of whether the
acts were committed as charged. But the sole guestion wouid
be:whether or'nof the defendant was so deranged as to be insane
at the time of the offense or offenses within the legal definit-
ioﬁ. Now that gives rise to the question df whether or not
that issue has beeh so exposed to the public as to render the g
impartiality and fairness of’the trial in danger; Now this
much also strikes the court - it seems to be a matter of ine
fe;ence.here and one which the court in its discretion seems

to me snould consider. AnG that is whether or not there is

going to be either conscious or unconscious intimidation oa

“the part of those or against those who might be called to act

as jurors. Here we have a case in which a sitting Judge has

. been slain on the bench and in the process of his court pro-

ceédings. He has been - the defendant has been tried ih the :
veéy courthouse building, alﬁhough not in the same genéra

- Qpecific viéinity, in the general vicinity. And that‘équrtf
Loom is'part of the facilities of the courth0use.genefa;ly and
gi&es rise to some difficulty. As yOu.all recall a motioﬂ w;s
wade for a view. Thé court deniedvit. That very préseﬁce of
thévcoﬁrtroom itself and the circumstances of the crime haQé
somewhat an errpowering effect as one thinks of itvand is
exﬁOsed to it. As Mr. wilder pointed 6ut when the time came

for the argument on the question of whether or not a view
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exposed, it puts even greatef pressure now on those who would be

called and those/would be called upon to decide the issues and

publicity would exist in a more remote area. And I think to a

could be permitted; the court did not permit it and as I récall
theﬂmotion was not renewed. But I must say I had grave mis-
givings about allowing it. Now the fact is that that c0urtrbom
is.a‘very, very short distancé»removed in this same building.
And I'm of the opinion that it is going to put any juror to an
awfu; lot of pressure just living and dealing witﬁ it under
those conditions. I cannot Qisc0unt that effect, whether it's
one way 6r ﬁhe other, And I am inclined to think that havihg

exposed this defense of insanity to the degree that it has been

who

ey

have to live with that decision after the issue has been decided.
» !

Maybe people should not be spared that but it seems to me we
with

have done a lot already in order to deal/this case in Louisa

County within the limitations of what we have dealt with. And

I think the trial was conducted, as I indicated at the conclusior

of it, in a very fine fashion by both sides. But we are dealing

here with the difficulty, not only of empanellihg the jury, but

dealing with the case after it is started, thecourtroom facilities

being highly over burdened at least in the initiéi Stages. I |
_ _ !

don't bel ieve this much publicity or the-effeCt;qf this much

large degree that the atmosphere of intimidation which exist

or could exist might be completely removed. And I don't say

that intimidation would exist as to either side.  I'm frank to

i
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- I'm convinced that intimidation, unconsciously would exist

‘a change of venire in my opinin that the court should.take

say that I don't know which side would out weigh the other but

beqaﬁse of the significance and the notarity of this case and
the impact upon this communiﬁy of Qhat has occurred. The

Ccourt therefore,.finds that the Cqmmonweélth,}under this'showing
haé made out a case for a good cause for the céurt to grant the
motion for a change of venue. And again with regard td ﬁhe.
motion for a change of venire, I will say this, that the problems
with dealing with a change of venire, it seems to me are so
adherent in this atmosphere, in the caxtroom itself, éndin

bringing people in from out of the area to try the case here,

I think the court should deal with it on the change of'vénue- |

i

rather than on a change of venire. I will undertake to schedule

this case in a jurisdiction which would give the least in-

conveniénce to ali parties, I am aware of the fact that théré
were 20 some witnesses called in this case, a large number of
whom were characterwitnesses for the defendant and a great
distance‘that'they might be called upon to.travel ﬁiéht work

a hérdship on them. The physical difficultieé'in deéling'with
. f
judicial notice of, is that Louisa is a small community'insofar‘
as'accommodating Qisitors. .Whether.i commented oh.it beforerv
Qr.not, I tﬁink it was certainly adherent in.the‘CQﬁrt's de¢isioq

that bringing in a panei of jurors from out of the area would

give rise to dificulties in accommodating those people from the

.
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standpoint of 0vefnight and eating facilities. And I tﬁink as
a practical matter this should be considered as a change of venue
rather,than calling in an outside panel. Now I'm éure defense
oounsel}wish to note their objections to the court's so ruling...

WILDER: Yés sir...

COURT: And they are soO noted and for the reasons
alreédy stated, as Mr. wilder and Mr. Chester have pointed out,
there are legal pointsvwhich give rise to the question of due
p rocess, whether or not the defendant is the only one who can
claim it ~ all these points, of course, are preserved énd
" your objections having been stated in érgument. Now this mucﬁ
thé'court has already done during the time I've been woiting for
other matters to be cleared. I am aware of the fact that.Mr.
Wilder is about to go into the Genefal Assembly which will be
in‘session for at least 60 days,,boginning January l4th I
beiieve; that his residénce is'in-Richmond, Mr. Chestér.is
1iQing Here in Louisa;-Mf. Haugh, will you be in the oase?

HAUGH: Yes, Your Honor.

COURT: And Mr. Horan, is no longer in it; ig tﬁatl
correot?5 o

':HAUGH}‘Wevdon't know that Yet.your Honor.

COURT: I see, well you ali ﬁay have_othor oounsei..

I am thinking in terms of all the parties'hére and I am inolined

to do this - I'm not leaving it to you all to suggest but I'm

merely pointing-Out what I have already considered because
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I can't leave it open for anybody to-select a site, I think

the Court must do thaf and deal with it within the judicial
system, as far as the administrative actidn of the judges.
Route 64, Interstate 64 is the most common route of travel

to everybody involved and I have noted.that the news coverage
and the teievision'covefage have largely been confined,to this
pértiCular area or at least in the Richmond to Charlottesville
afea. And we are situated so that we have a natural geographic
bérrier so to speék, which is the Blue Ridge Mountains, and

it separates to a large extent the activities and the news
wﬁich take place east of those mountaihs as opposed to west
ofvthoselmountains; Interstate 64 goes right in ﬁhe direction._.
of the countj which I am considering ahd that ié Aﬁéﬁsta

County. It's very accessible to eQerybody ih§qlved it seems

to me unless possibly Mr. Horan who woﬁld have‘to be'traQeiing
in a different area - from a.different area. I have talkéd:'
w;th fhe Judge of that court, Judge Moiffett, and have alerted
him o the possibility that this would occur, just-a matté: of

a fewminutes ago. And I am prepared at this ’'point ﬁo consider
with counsel a'ﬁrial date with the prQSpect of thiévcéSe»being
tried in theFCircuit court of Augusta COunty} I rgali;e that
Mr. Wildef'is entitléd to 30 days after the éndiﬁg'of'ﬁhe o

General Assembly session I believe, and of course, I will be

'glad to hear fxmvyOu with regard to your scheduling Mxr. wilder.

Tﬂe GenerallASSembly is the single most significant point tor
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- schedule too, because I believe that five days should be set

deal with in scheduling.

WILDER: Your Honor, depending on when the trial would
be there is some talk about/iwo week recess énd then cominél
back but even so it shouldn'ﬁ be 60 days. I would like to'
Sdggest to Mr; Harris that maybe we coﬁld‘do something someﬁime
in May.

COURT: All right, sir, do y0u‘want to set a time iﬁ
May?

WILDER: 'The'only bad date that I have at this time

is May 7 and May 19th - any other dates are agreeable.

!
HARRIS: Your Honor, the Commonwealth has no unavailablF
|

COURT: All right, now Mr. Haugh.
HAUGH: May it please the.court, I have a cbndemnation
case in your court in Albemarle County on Méy 13th, but if
you would bear with me on that for later...
- COURT: Yés‘sir. I think this case would fequipe_

a considerable give and take on the part of the court's

aside for the trial of this case, that is a week. wa»Mr;_ :  P

Wilaer, I have discussed with Jﬁdge Méffett, the possibi;iﬁy’

of the week of May 3 -‘can you resolve that?. '  ’ o
wiLDER: I can resolve that...

COURT: Now I am thinking in terms of your schedule,

General Assemdy and giving you time and moving as early as we
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! can because I think you should be afforded the earliest date
2 || that you ask for;.. |

3 _ WILDER: Thank you sir.

4 | COURT: All right, néw let's do this then, thewéek of
5 May 3rd - Monday, May 3rd would be set for the trial.

6 : '~ CHESTER: Your Honor, I am going to have a little problen

with that...

-~

8l ' COURT: Excuse me Mr. Chester, I didn't mean to over-
9 || 1ook your schedule..

10 CHESTER: That's okay - May3rd - we traditioﬁélly

11 haQe,Our wool fair and international sheep goat trials in the
12 /| earlier part of May and I would like to have time to be able

13 || to develop and work with this case.

14 COURT: Which week?
15 : CHESTER: April 30th, May lst and 2nd - and that's
16 || cutting it awfully close. It is a major event in the area.

i71l If it please the court, I would 1l ike to have at least one week
18 to work on it,..
19 COURT: How about looking at May 10th ; I'm hot sure
20 howlthét will suit Judge Moffett bécausé I was trying to get
21 sOme'datéS'thaﬁ he would be there... | |
22 ' WILDER: That's agreeable with me...
23 | COURT: Well let's see now, we would have to're—schedgle

o1 |l Mr. Haugh's case but there is plenty of time to do that. I will

25|l call Judge Moffett, if you all will stand by and let me check
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.action will be taken by that court. withregard to the defendant'J

présence, either there or wherever he is being presently kept,

Qiﬁh him ébout the week of May 1l0th gentlemen, and see what wé_
can do about accommodating his schedule..,
BHAUGH: I think the week of the 17th all ofis would
be available if you want‘to..; ) |
COURT: Mr. Chestér, what about that? Mr. Wilder...
CHESTER:; May 1l7th would be fine... |
COURT: May 17th or May lth? How aboﬁt May 24th?
WILDER: Yes sir.. |
COURT: All right,vlet's see what we can do. Ail right,
if-counsei Will stahd by, I will contactrJudgevmoffett t; see

what we can do about those dates.'
(Brief recess)

COURT: Now gentlemen, I hope we have accommodated as
.maqy peOplé as we can with this daté - we have scheduled it
for May 17th - the week 6f May 17th. Now Judge Moffett safs
they,éustOmérily convenevCOurt at 9:30 in Auguéta Cbunﬁy,'
counsel should be mindful of that. with regard to tﬁe case
‘thé Court Wili‘enter an order transferring the éése to the Circuit‘
CQurt of the County of Augusta. The Clerk wili be directed to‘

forward the files of all the pending cases and thereafter, all

I will leave it up to connsel and the Commonwealth's Attorney

LANE'S COURT REPORTERS
"MONTICELLO PLAZA ‘ 69
CHARLOTTESVILLE. VIRGINIA ‘




10

1]

12}

13

14

as to how and when you might want him transferred. It may be

much more convenient for him to remain at the state Farm‘where.
he has been kept dring the pendency of the case and have him
transferred just prior tothe.trial. But if you éll wish to be
heérd on that, I am suré Judge Moffett will enter an order
in the manner you all agree to or if you have some selectioh as
to.when he shoﬁld be transferred, I am sure he wouid be happy
to do that, or I will consider it if appropriate -.anyone of
the Judges here would act on that.
| HARRIS : YOQr Hoﬁor, I had one othér ﬁatﬁer to take

up.wifh the court béfére the court divest itself of fufther
jurisdiction and that is to recognize Charles F. Roéénsohn
whqu had summoned here today, to appear in the Auguéta ¢0unty
Ci:éuit Court on May l1l7th at 9:30 A;M. |

COURT: Now is that for the purpose of being a witness?

HARRIS: Yes sir.

COURT? All right, now Mr. Rosensohn sﬁété yOurwfull
name sir?

ROSENSOHN: Charles F. Rosensohn.

COURT: Now Mr, Rosensohn, you have beeﬁ‘summoned’by
the‘Comhonwealth's Attorney of this County as a Witneés in ﬁﬁe.

case of Commonwealth against Curtis Darnell poindexter. This

case has been scheduled for trial in the Circuit Court of

Augusta'COunty at 9:30 A.M. on Monday, May 17th of 1976. You

are therefore recognized by this court to appear there at that

LANE'S COURT REPORTERS
MONTICELLO PLAZA '?O
CHARLOTTESVILLE, VIRGINIA




date at that time in the Circuit court building in Augusté‘COunty_

City of staunton, without further subpoena.

HARRIS: Thank you sir.

COURT: All right, gentlemen, the court hereby divest

itself of further jurisdiction.

COURT ADJOURNED.

LANE'S COURT REPORTERS
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STATE OF VIRGINIA AT LARGE:

I, Jean D. Easton, Notary Public in and for the state
'ofivirginia at Large, having been so duly commissioned_and,
qualified_do hereby cértify that the foregoing hearing was dulyA
taken by'me atvthe time and place specified in the captibn |
hereof,

I further certify that said heariﬁgﬁyas correctly taken
by he by mechanical methods and that'thg sameé was accurately
written out in fﬁll and transcribed into the Ehglish_language
and;that said transcript is a true, 5ccurate énd correct record
of such hearing.

I do»furthef certify that I am heither attorney nor
counsel for or related to any of the partles to the action 1n
wthh thls hearlngrwas taken and further that I am not an employeq
of any attorney or counsel representing the parties who are
flﬁanc1ally interested in this action.

Given uﬁder.my hand and seal this 22nd day of June,
1976. |

My Commission expires May 3, 1980.

v ' ’» 7 j
. N . - ?»(,C»(_.r" J// : ({(&;’ZE«N
Filed in the Clerk's Office of (s Aotary public
Circuit Court of Augusta Couniy

N 26 (976
Tesw e
fwig_/‘;f// ..:&FI’ Clk:
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CLERK'S CERTIFICATE

I, Rudolph L. Shaver, Clerk of the Circuit Court of
Augusta County, Virginia, do hereby certify that the foregoing
writiﬁg, consisting of 5% pages, is the original transcript of
the héaring on January 16, 1976 in the Circuit Court of Louisa
County, pertaining to change of venue, and received and filed in
my>office as Clerk of the CircuitvCourt'of Augusta County on the
26th day of_July, 1976, in the cases of Commonwealth of Virginia
Vs. Cﬁrtis Darnell Poipdextér. |
~ GIVEN under my hand this 26th day ofrJuly, 1976. -

% :
éjt;zazkaui >:amﬁjyi%ull// |

Clerk of the Circuit Court of
Augusta County, Virginia
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STATE OF VIRGINIA

COUNTY OF LOUISA, to-wit:
| AFFIDAVIT

Elder Ben Cannady, béiné duly swofn, deposes and says:

I am a 45 year old black man residing in Mineral, Virgihia
located in Louisa County, Virginia. I am a pastor”fOt the True Way
of The erss Chﬁrch of Christ and.am also employed by Johnépn
Construction Company also located in Louisa Coﬁnty.

That in my daily routine,.I have the opportunity to meet
many Citizens and have discussed the éases now pending against
Curtis Darnell Poindexter with them. It is my observation that
the citizens of Louisa County feel that due to the publiciﬁy on
television and in ne&spapers, both Curtis Darnell.Poinaexter and
the Commonwealth will not receive a fair and impartiél‘tfial if
held in Louisa County: | | o

Due to personal féélings of the Louisa citizens for
the Poindexter family and for the family of the late S. A. Cunning-

- ham I feel it would be impossible for either party to receive a

fair and 1mpart1al trial in Louisa County.

e | - (
\o‘\&‘s Qffice %0\\';;\\1 CQ/x,/c < /,,LJ Q/ é.’/m/co/b/ |
‘F%Q\“\he “e puinsid VT : EEDER BEN CANNADY. — -
W . A
s o — |
v o [~ R -
T o DATE

Taken, sworn and subscribed before me in my County and

State this 12th day of January, 1976.

My Commission Expires: July 15, 1979.

- P ‘ -3 < '4'
.’Lﬂ(&a‘,z | é.(,f;/z,(,( /4 s’(:(( / g /Zgé/ér

Notary Public
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AFFIDAVIT

Albert M. Bazzanella, being duly sworn, deposes and says.i

I am a self employed carpenter and reside in the Wares
Cross Rnads Community of Louisa County.

.That in my daily rontine, I regularly encounter a largei
number of citizens of Louisa County both in my community and from
other piaces within the County and I have observed that the vast
majority of the citizens have regularly read the various articles

"in The Central Virginian and The Richmond Times Dispatch and have

seen and listened to extensive news coverage on television touching
on all aspects of the cases now pending against Curtis Darnell
l»Poindexter.- I have observed that these citizens héve thoroughly
discussed all aspeéts 5f the cases, including the mental status
of the defendant at the time of the alleged incidents. Because
of these factors, it is now dfééﬁiﬂtﬂ . to obtain a fair énd impartial
trial for both sides in this matter in Louisa.County.

' That there is a tremendous influence in Louisa County
which flows‘from the Poindexter family and also from the

feelings for Judge S. A. Cunningham and this has and will continue

to have the effect of creating a heavy bias in these cases.

! /h/ T =
;L e ~/ Z
/z //.,'/ " }.—’ /L )/\ /L,(, L_/_// "_/\,

ALBERT M. BAZZANELLA

) . - |
oy s 1 Th

DATE

e’

subscribed before me in my County and
State aforesaid this 11lth day of January, 1976.

My Commission Expires: = July 15, 1979.

/ Ve
\/a 2L [{ /u.,él £ ( (Ll ¢
Notary Pgblic

)




AFFIDAVIT

James Ware Pleasants, beiﬁg duly sworn,'deposes and says:

I am a foreman for the Ironworkers at the North Anna
Power Station located in Louisa County, Virginié and I am . a
resident Qf said county justbwest of the Town of Mineral corporate
limits.

Based upon my daily contact in this commuﬁity, it is
my obéervation that there exists such local pfejudiée here that.
it will be impossible to have a fair trial for Curtis Darnell
Poindexter and for the Commonwealth of Virginia. A great number
of local citizens have prejudged this matter, including the
issue of the defendant's sanity at the time of the alleged acts.
This, in part, has be;n caused by the extensive publicity since
- the first trial with the deﬁails of the psychiatric testimony

being widely publicized. The citizens with whom I have had

contact have read extensively in the Fredericksburg Free Lance

Star and The Central Virginian as well as having listened to

and viewed radio and television coverage of the saﬁe. Thus, it

is my observation that the vast majority of the'Couﬁty's'citizens
have now become firmly polarized on the issues of this defendant's
guilt or innocence, including the sanity or insanity of saidi
defendant at the tiﬁe of the commission of acts with which he

is charged. -

v

/L1 TG
DATE / i '

Taken, sworn and subscribed before me in my County and

State aforesaid this 1llth day of January, 1976.
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My Commission Expires: July 15, 1979.

/ * . ) _ /_'.l "'ll ’_; (' (4
\J s (,/,-(./’/Z(_,J(/.;{;(f{ / /// A
Notary Public —

A Copy-Teste e
i o
-/ d Clerk__

" Filed in the” Clerk’s Ofﬂce of the B
Circuit Court of Augusta County

- esed 5~ 1274
5
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AFFIDAVIT

Robert C. Bunthg;‘being.duly sworn, deposes and séys:

I am the business agent for the Structural Ironworkers
Local No. 28 Qith my principal working location at the NOrth ’ Y
Anna Power Station in Louisa County and further I am a resident
of the Jackson District of Louisa County.

That in my daily routine, I regularly encounter a
large'number of citizens of Louisa County both in my community
and from other places within the Countf and I have observed
that the vast majority of said citizens have reguiarly'read the

various articles in The Central Virginian and The Richmond News

Leadér touéhing on all aspects of the cases now pending against
Curtis Darnell Poihdéxter and have thoroughly'discussed'all
aspects of the cases, including the mental étatus of the defendant
at the time of the alleged incidents, to such an extent .that it
is my observation that it is now impossible to obtain a fair and
impartial trial fof both sides in this matter in Louisa County
becausé,of»the firm polarization of said vast majority of citizens
on this issue.

| I have observed that the influence of the P01ndexter
famlly and the feelings in the community for Judge S. A. Cunnlngham
have and will continue  to have the effect of crgatlng strong bias

//i;éj;f/CX,7%/7/54kéfég?;

in these cases.

. T)'BERT C. BUNTING /
/"/, /7(5
DATE e

- Taken, sworn and subscribed .before me in my'County and

State aforesaid this 11lth day of January, 1976.
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. My Commission Expires: July 15, 1979.

___V_‘[t Y/JL{’/(A ‘OF (////14%‘

' A.COPY-TGSté ‘ _ Notary Publlc

%/ ;%/// ?“

/Clerk

Filed in the G T Offce of the
Circuit Court of Augusta County -

s, 2 /I2¢

52[@&4({ @_%_[gg Cli. f
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STATE OF‘VIRGINIA
COUNPY OF LOUISA, to—wit:

B L. Hill, belng duly sworn, deposes and says:

_I am a retlred person and reside in the Bumpass CoMmunity
of'Louisé County. Ilam 78 years‘old and am a life-long resident
of Louisa County. |

That in my dally routine, I regularly encounter a large
number of citizens of Louisa County both in my communlty and from
other places w1th1n'the County 'and I have observed that the vast

majority of the citizens havevregularly read the various articles

in THE CENTRAL VIRGINIAN and THE RICHMOND TIMES DISPATCH and have

seen and3listened to extensive news coverage oOn television touching
on allvaspects of the cases now pending aéainst Curtis Darnell
Poindexter and have thoroughly discussed 511 aspects of thedcases,
inciuding the mental st;tus of the defendant at the time of the
alleged incidents. It is clear that such great discuséion and
emphas1s' has taken place and been given to all aspects of these
cases that it is now 1mp0551ble to obtaln a fair and 1mpart1al
trlal'for both sides in this matter in Loulsa_County.

I have observed that the influence of the Poindexter .
'ffamlly and ‘the feelings in the community for Judge S. A. Cunnlnc—:

- ham haverand w1ll continue to have the effect of creatlng strong

, TR

s .o
7 -7 ool
o i n 4

/'l / l"‘\ I('Mv},(_ "i‘ D

VB, L., HILL
Ao ’

ot /d ’,/ / /

DATE /

~.bias in these cases. ' : /
R B 4

Taken, sworn and subscrlbed before me in my County

and State aforesaid this 1lth day of January , 1976.
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‘My Commission_Expires July 15, 1979.

. o : ,J;/ spag L0 f’ L (//

) Notary Publlc

A Copy-Tests »

7 ' /,_/_/,;‘ o’ /: ( (ﬂ"‘yﬁffv,

~Filed in the Clerk's Office: of the R i e =
Circuit Court of Augusta County ’ - . | |
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STATE OF VIRGINIA
COUNTY OF LOUISA} to-wit:

IE} A. Terrell, III, being_duly sworn, deposes and'says:

I am a farm owner and opetatof with my residence and
place of buéiness located in the Fredericks Hall Community of
Louisa.County. .' | | |

That.in my daily routine, I regularlyAencounter.a.large
number of éitizens of Louisa County both in my,community'and |
from'other places within the County and I have observed that the
vast néfjority of the citizelns have regularly read the various

articles in The Central Virginién, The Richmond Times Dispatch and

The Daily Progress and have seen and listened to extensive news

‘coverage on televiéion (ChannehsG and 12) touching on all aépects-
of the cases now pending against Curtis Darnell Poindexter and

have thoroughly discusséd all aspects of the cases, including

the mental status of the defendant at the time of the alleged
incidents. This has occurred to such a great extent that it is
nowkimposéible to obtain a fair and impartial trial for both sides
‘in this matter in Louisa Couﬁty.

| I have observed,that the influence of the.Poindexter‘
family add.the feelings in the éommuhity‘for Judge S. A; Cunningham

have and will continue to have the effect of creating strong

I’ 7 —_‘— -
f AN e

. A. TERRELL, IIX

bias in theses cases.

]

/s

L peewaiy £ L 7T
DATE —— -

(4

Taken, sworn and subscrlbed before me in my County and

State aforesaid this 1lth day of January , 1976.
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My Commission Expires: July 15, 1979.

| S /1
. \/(/ WLy / /} /rL’L //r/,:-""é
_ _ : Wotary Publlc
A Copy-Teste
,'/ I,"_‘_ /4;/ LIL’(,(_, . |
_ s o Clerk - , ) o ‘ | ‘
__Filed in the Clerk's Office of the .. . . e o
Circuit Court of Augusta Couniy : : _ . :
‘727@&/, Z 1976
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STATE OF VIRGINIA
COUNTY OF LOUISA, to-wit:

W. D. Guild, being duly swbrn,[deposes and says:

}__I am a.farm owner and operatOr and a resident of the

A Débneyfs‘Communiﬁy of Lbuiéa County, Virginia. .

That in my dailyﬁrdutine, I regularlyiencountér a
large number of citizens of Louisa Coﬁnty both in my community
and from other plaées Withiﬁ the County and I havevobéerved

that the vast majority of said citizens have reqularly read the

various articles in The Central Virginian, The Richinond Times

Dispatch and The Richmond News Leader touching on all aspects

of the cases now pending against Curtis Darnell Poindexter
and have thoroughly discussed all aspects of the cases, including
the mental status of‘the defendant at the time of the alleged
finéidents, to such an extent‘that it is my observation that
it is now impossible to obtain a fair and impartial trial for
both sides in thislmatter in Louisa County. |

I have observed that.the influence of the Poindexter
family_and the_feelings in the community for Judge.s. A, Cunning-

ham have and will continue to have the effect of creating strong

bias in these cases.

7S .’ k/
AL G iy
L

W. D. GUILD

////;J\//ﬂ;:z

DATE ©~

‘Taken, sworn and subscribed before me in my Countyfand 

State aforesaid this 10th day of Januéry, 1976.
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My Commission Expires: July 15, 1979

) ,

w‘.u ) /A /L\L e / /5/4_
Notary Publlc ,

¢

A Copy-Teste

,fﬂ N ;{7 |
/1?/-’% . /;— N "{_{;c < ,}
i’ - Clerk

Filed in the Clerls Office of the
- Gireuit. Court of /\nm *a County
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' STATE OF VIRGINIA

COUNTY OF LOUISA, to-wit:
™ " AFFIDAVIT |
E. W. Harlow, being duly sworn, deposes and says:

I am the owner and operator of Harlow's Market located

in the Evergreen,Community off of U. S. Route 250 in Louisa . v

nia andlfurther I am a resident of said COunty of

--County,'Virgi
Louisa.:
That in the daily operation of my business in said
community in Louisa, I regularly encounter a large number of
citizens-who | haue discussed the criminal cases now pending
against Curtis Darnell Poinderter with me. Also, the citizens
of said county that I come in contact with have expressed that
they have regqularly read the various articles in The Daily

Progrese,'The Central Virginian and The Richmond News Leader

- concerning all the aspects of this case, including the issue
of'the'defendant's sanity at the time of the alleged offenses.
It is my observation that there has been so much
discu551on concerning all aspects of this case in the community

that it 1s now lmpOSSlble to have a fair and impartial trial

E. W. HARLOW

v:,z_/zw /[ / 74
DAT//

Taken, sworn and subscribed before me in my County and

in Louisa County.

State aforesaid'this lOth day of January, 1976.
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My Commission Expires: July 15, 1979.

\. //rﬂ(,/ﬁ((//({f/(///zlfff

Notary Public

¢
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:Fﬂed in the Cler s'Offiée of the. -
Circuit Court of Augusta County
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STATE OF VIRGINIA

COUNTY OF LOUISA, fo-wit:
AFFIDAVIT

F. E. Gallion, Jr.,Abeing duly sworn, deposes and says:

I am the owner and operator of Pledmont Serv1ce Statlon
located at Boswell s Tavern, Louisa County; Vlrglnla, and I
reside 1n Loulsa County near the said Boswell's Tavern.

That in the dally operation of my bu51ness at Boswell's
Tavern, I regularly encounter a large number of citizens
from all parts of Louisa County, both black and white, many of
whom I have discussed the criminal cases now pending against
Curtis Darnell Poindexter with me. Based upon my daily contacts
with a large number_of Louisa County citizens, it is my obserbation
that almost all of the County'scitizens in this araa have become
fi;mly‘decided as to‘the issue of this deféndant's gﬁilf or
innocence, including the sanity or insanity of said defendant
at the time of the commission of acts'with which he is charged.

It is my observation that there positiVély exists such local
prejudic in Louisa, County that it is now impossible for a fair
and impartial trial to be held in Louisa County..

c- : :
ﬂ/ Ll gy Vg
F E CALLION JR. -

/(~ 2L s
DATE

TAken, sworn and subscribed before me in my County and

State aforesaid this.lOth day of January, 1976.

St . E o e N
//' . . / fl//\ ._fl /,’I./",, , - /‘
‘;.;‘ ,(’(',’4",'[' st / ';'4 (k. ¢ L LA L !

Notarj Publlc
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- My Commission Expires: July 15, 1979.

A Cf;Py-Teste |

'”\’Aﬂ?Aj/d&:;qcc/
b (/ Clerx

Filed in the Clerk’s Office of the
Cnmm Court of Augusta County.
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' STATE OF VIRGINIA
COUNTY OF LOUISA, to-wit:
AFFIDAVIT
William Jean Jones, being éuly sworn, deposes and says:

I am a thirty-five year old black citizen of Louisa County
and I reside 4in the'Ellisville Community of said Coﬁnty._' '
Based upon my daily contact in this éommunity, it is
my observétion_théf there exists such local prejudice here that

. it will be impossibie to have a fair trial for Curtis Darﬁell
Poindexter and for the Commonwealth of Virginia. A gfeat number
of local citizens have already made up their minds in this matter
and not all of these will be honest enough Eo admit this fact‘if
they are called upon to serve on a jury. My obsérvatioﬁ goes to
~ the issue of Poindex?er's‘sanity at the time of the alleged
offenses and since the first trial and all the news coverage
6vef the way the jury was split and the psychiatric testimony
that was given, all of this has and will be taken into account
by the substantial number of people who have already made up
their minds.' |

| It is my observation that the trial must be moved from

Louisa County in order to give justice to both sides.

/NO T

DATE :
' ‘Taken, sworn and subscribed before me in my County

and State aforesaid this 10th day of January, 1976.
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My Commission Expires: ngy 15, 1979

o . Py
L/ ey 'A//'/‘Z(,/ Verd Cfofe
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A Copy-Teste
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- v Clerk
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STATE OF VIRGINIA
COUNTY OF LOUISA, to-wit:
'AFFIDAVIT

CliftbptT._Vawter, being duly sworn, deposes and says:

I am the owner and operator of Vawter's Store located
l11/2 hile.west_ostouisa, Virginia in Louisa CountyIAhdvfurther v
I am a fesident of said County of Louisa.

That in the daily operation of my business in the Town
of Louisa, I regularly encounter a large number of citizens
from all pérﬁs of Louisa County, both black and white, many df
whom,I,ﬁaVe discussed the cfiminal cases noQ pending against
Curtis Darnell Poindexter with me. Based upon my daily contacts
with a large number of Louisa County citizens, it is my observation
that the vast majority of the County's citizens have become .
firmly polarized on éhe issues of this defendant‘s guilt or
innocence, including the sanity 6r insanity of said defendant
at the time of the cdmmission of acts with which he is charged.

It is my observation that there exists Such local preju—
dice in Louisa, County, some favoring the accused and some févoring
the Commohwealﬁh, that it is now impossible for a fair and iﬁpartial

trial to be held in Louisa County.

o
s . / ’ ’ ..

; ”" ’,iv £ _"'__‘_ . I.' s

(. /éh/hu ; "'_)'/; Y 7] e
CLIFTON T. VAWTER ' .

v
////Y/‘.’f; /’j;lf/‘

DATE e "‘ .

Taken, sworn and subscribed before me in my County and
State aforesaid this 10th day of January 1976.

/} <
/ o}  / g 3
e P S - ._ Yy [
QN RA 7 A //’ é /’/4 . ('( o

f
Pl ! S
Notary Public
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My CdminiSsion_Expires: July 15, 1979

A Copy-Teste
A
1,/ Ll g / ltgee
I ' (/ Clerk
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STATE OF VIRGINIA
'COUNTY OF LOUISA, to-wit:
AFFIDAVIT
‘Elsie A. Vaught, being duly sWorn, deposes‘and says:
I am the owner and propfietor of Alhizer's Appliances

and furniture located in the Town of Mineral, Louisa County
and I reside west of the corporate limits of the Town of Mineral
-ih Minerai‘District of Louisa County, Virginia.

That iﬁ my daily routine, I regularly encounter a
large number of citizens of Louisa County both in my community
and from other'places within the County and I have obser&ed
that the vast majority of said citizens have regularly read the

various articles in The Central Virginian, The Richmond Times

Dispatch)_The Richmond News Leader and The Daily Progress touching’

»

on all aspects of the cases now pending against Curtis DArnell

Poindekter and have thoroughly discussed all aspects of the
cases, including the mental status of the defendant at the time
of the alleéed incidents, to such an extent that it is my
obsérvatioh that it is now impossible to obtain a fair and
impartial trial for both sides in this matter in Louisa County
because of the firm polarization of said vast majority of citizens
~on this issue. |

I have observed that the influence of the Poindexter
family.and the feelings in the cOﬁmunity for Judge S. A. Cunning-
ham have and will continue‘to have the effect of creating strong

'bias in these cases. _
. " ) ’ ,
e oy S
¢ 1-'-‘1,{04 ot LA LG S
ELSIE A. VAUGHT .\\"

L~
-

. ; ) {;:'}-"7 d
g [ 20T
DATE/

Taken, sworn and subscribed before me in my County and
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‘ State aforesaid this llth day of January, 1976.

] ' My Commission Expires:

A Copy-Teste

,T o Cj/»
(L
o clem

~ Filed in the Clerl(s Office of the
Circuit Court of Avgusta County

July 15, 1979.
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|
STATE OF VI RGINIA

COUNTY OF LOUISA, to-w1t'

APFIDAVIT

"William N, Vaughah, being duly sworn, deposes and
says: | |
I am the owner and manager of.Louisa Laundry and Cleaners

located in the Town of Louisa, V1rg1n1a and I am a c1tlzen of

Louisa County re51d1ng near the Town of Loulsa Coroorate Limits.

That in the'daily operation of my business in the Town
of Loulsa, I regularly ‘encounter a large number of citizens from
all parts of Loulsa County, both black and wh1te, many of whom
haye disCussed the criminal cases now}pendlng agalnst Curtls
Darnell Poindexter with me. Based upon my daily contacts with
a large number of Louisa County citizens, it is my'observation.
that the vast majority of the County's citizens have become
firmly polarized on the issuesi of this defendant's gquilt or
innocehce, including the eanity or insanity of said defendant
at thevtime of the COmmission.of acts with which he is ehatged.

It is my observation that there exists such local preju-

‘dice in Louisa County, some favoring the accused and some

favoring the Commonwealth, that it is now impossible for a

fair and impartial trial to be held in Louisa County.

WILLIAM VAUGHAN

Taken, sworn and subscribed before me in my County

Tand State aforesaid this 10th day of January, 1976.
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My Comm15510n Explres July 15, 1979.

;j,éwm v Al (’/&40

Notary Public

. 4

A Copy-Teste
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/ o "‘: é//Clerk |
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" Circuit Court 6F Augusta County .= =
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EXHIBIT "2" (SCRAPBOOK)

" DUE TO THE COMPLEXITY OF THIS EXHIBIT, IT CAN NOT.

BE: REASONABLY REPRODUCED. THE ORIGIONAL COPY IS
ON FILE WITH THE SUPREME COURT OF VIRGINIA, CLERKS
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