
~l

••

RECORD NUMBER 761248

IN .THE

SUPREME COURT OF VIRGINIA.

AT RICHMOND

PAUL C. THIMS,

Appellant
Versus

COMMONWEALTH OF VIRGINIA,

Appellee

APPENDIX TO THE BRIEF

Kesten & DeBoe
Joel A. DeBoe
CQunsel for the Appellant
1400N. Uhle Street
Arlington, Virginia 22201

--
CLERK

rSUPREME COURT OF VIRGINIA

RICHMOND. VIRGINIA



INDEX TO APPENDIX

PAGE

INDICTMENT 1

VERDICT APPEALED FROM 2

ORDER APPEALED.FROM 3- 4

OPINION LETTER 5

ASSIGNMENTS OF ERROR 6-10

EXCERPTS FROM TESTIMONY: (Reporter's page numbers) 11



V I R GIN I A:
IN THE CIRCUIT COURT OF ARLINGTON COUNTY

December 15, 1975

The Grand Jury charges that:
On or about the 6th day of October, 1975, in

the County of Arlington, PAUL C. TRIMS did break and

enter in the daytime the dwelling house of Phyllis Lee

Dorsey with intent to commit larceny therein.

Section 18.2-91, Code of Virginia, 1950, as amended.

SECOND COUNT

The Grand Jury further charges that:
On or about the 6th day of october, 1975,

in the County of Arlington, PAUL.C. THIMS did steal

property, to-wit: One (1) Sony AM/FM stereo receiver,

Serial Number 801621, having a value of $100.00 or more,

Clerk

- 1 -

Detective E. A. Faulconer, Arlington County

/Police Dept.

Section 18.2-95, Code of Virginia, 1950, as amended.

TESTE:-----------------

witnesses sworn and sent to the Grand
Jury by the Court to give evidence:

belonging to Phyllis Lee Dorsey.



COMMONWEALTH OF VIRGINIA

VS.

PAUL C. THIMS

'.

.*PORTIONS.NOT:RELEVANTTOASSIGNMENTS OF ERROR OMITTED*

WHEREUPON the jury returned to the Courtroom.
T~:~. '~'.',:..'~ .

The Clerk: Mr. Foreman, has the jury reached
.: • r ~ •__ .

a verdict?

The Foreman: We have.
'~(lnE' i, (",,'

The Clerk: This is C-10821. "We, the jury,
'T'r: :-2 (~ ",

find the defendant guilty of grand larceny as charged

in the inqictment, and fix his punishment at nine months
___;,;".. .'.:.~I::.:.;2 ::..::.~.;:..:...

in jail.

/s/ Howard Oiseth
Foreman

.And, we, the jury, find the defendant guiltyAnc, ~- -
of statutory burglary as charged in the indictment and

.::: \ -., -:.. .. ~--~"?--(y:- y :'..:-'~;~ -' .

fix his punishment at nine months in jail.
• ,2 i.. .~ •• :..~.

-.

/s/ Howard Oiseth
Foreman

"We, the jury, recommend that the two sentences
"1;:-'.

or 'I' t=.-,;, ••.•. _~

run concurrently."

March 25, 1976
.:.:5;.~:_....;J)fLt.~~~__ ~ _

r~.:;:.":",
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COMMONWEALTH OF VIRGINIA

VS.

PAUL C. THIMS

C-IO,821

THE 20th day of May, 1976 came the Common-

wealtfi of Virginia, by its Attorney, The Defendant in

custody of the Sheriff and his Court Appointed Attorney,

Joel A. DeBoe.
*PORTIONS NOT RELEVANT TO ASSIGNMENTS OF ERROR OMITTED*

IT IS ACCORDINGLY THE JUDGMENT of this Court

that the said Paul C. Thims be, and he hereby is,

sentenced to confinement in the Arlington County Jail

for a term of nine (9) months pursuant to Count #1 of

the indictment herein, and nine (9) months pursuant

to Count #2 of the indictment herein, the period by

the Court ascertained as aforesaid, and that the

Commonwealth of Virginia, do recover against the said

Paul C. Thims its costs by it about its prosecution

on this behalf expended; the aforesaid sentence of

nine (9) months imposed pursuant to Count #2 of the

indictment herein to run concurrently with the sentence

of nine (9) months herein imposed pursuant to Count #1

of the indictment in the Circuit Court of Arlington

County on May 20th, 1976 in this case styled the Common-

wealth of Virginia vs. Paul C. Thims C-IO,821.

AND the Defendant is hereby remanded to jail.

ENTERED this 26th day of May, 1976.
William L. Winston

JUDGE

- 3 -



A COPY,

.....TESTE: JOSEPH C. GlvALTNEY, Clerk

By Elizabeth J. Perry
Deputy Clerk
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CIRCUIT COURT OF ARLINGTON COUNTY

VIRGINIA

January 30, 1976

William A. Nunn, III, Esquire
Assistant Commonwealth's Attorney'
County of Arlington
Arlington, Virginia

Joel A. DeBoe, Esquire
1400 N. Uhle Street
Arlington, Virginia 22201

0.

Re: Commonwealth v. Thims, C-1082l
Gentlemen:

The Court finds that the search of the
vehicle in Arlington County, following the defendant's
arrest in Falls Church is not an unreasonable search.
If a warrantless search of a motor vehicle is made
upon probable cause, or on the officer's belief
reasonably arising out of the circumstances known
to him that the vehicle contains contraband or the
fruits of the crime, the search is valid. United
States v. Haith, 297 F. 2d 65 (4th Cir., 1961); Cooper
v. California, 87 S. Ct. 788 (1967).

The search is not rendered unreasonable
because of the passage of several hours time from
the arrest to the search. There appears to be a
tendency in the cases to minimize'the effect of the
passage of time following the defer.dant's arrest
before the search, so long as neither the search
nor the delay may be said to be unreasonable. Cady v.
DombrO\V'ski, 93 S. Ct. 2523 <.1973); United StateSV:-
Edwards, 94 S. Ct. 1234, (1974).

The Clerk will prepare the order overruling
the Motion to 'suppress evidence he~rd on January
20, 1976.

Very truly yours,

William L. Winston
Judge

WLW:kw
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ASSIGNMENTS OF ERROR

1. The Trial Court erred in overruling the

,_'" --C1~.i..i.::l. .•~. __...

defendant's'Motion to Suppress certain evidence introduced

by the Commonweal th obtained by police authorities

pursuant to an iriegal wariap{less search and seizure

of a 1962 Ford Thunderbird automobile and contents

thereof which automobile was parked in the driveway

of the defendant's residence at,the time the acts of

said police authorities were accomplished.

2. The Trial Court erred in admitting over

defendant's objection certain evidence 'which it permitted

the Commonwealth to introduce at trial, concerning other

crimes alleged to have been committed by the defendant,

which crimes had not been charged for the purpose of

prejudicing the jurors against the .defendant, thereby

erroneously and prejudicially introducing into the'

Commonwealth's case, in chief, the bad character of

the defendant.
3. The Trial Court erred in allowing the

Commonwealth to introduce, over defendant's objection,

certain evidence adduce testimony of certain witnesses

regarding crimes committed by persons other than the

Defendant not directly relat~d to the 6ffenses charged,

to prove its'case in chief, thereby erroneously and

prejudicially allowing the jury to infer that the}.

- 6 -



Defendant participated in and/or had kno~ledge of

said crimes and lnfer from that the commission of the

offenses charged, i.e., the Court permitted the

jury to speculate and pyramid inferences.
4. The Trial Court erred in admitting, over

Defendant's objection, certain evidence which it per-

mittedthe Commonwealth to introduce as part of its

case in chief, statements allegedly made by the

Defendant concerning his intention to "plead guilty"

at a time when he was charged only with several

misdemeanors which had occurred in Falls Church,

Virginia, and while in the custody of the Falls Church

Police Department; said statements all being made

prior to the time he was charged with the instant

offenses, thereby inviting the jury to infer that he

intended to acknowledge guilt as to the offenses - for

which he was tried in Arlington County, Virginia.

5. The Trial Court erred in refusing to

grant the Defendant's motion for mistrial made with

regard to the erroneous and prejudicial admission of

certain evidence referred to in Assignment of Error

number 4 ana. number 6; and, the Defendant was by virtue

of the Trial Court's erroneous and prejudicial rulings

as signed hereinabove, the Defendant was compelled

to testify in an attempt to rebut the erroneously

admitted evidence.

6. Withdrawn. *

- 7 -



7. That the Trial Court err6neously and

prejudicially limited the latitude of the Defendant's

cross-examination of certain Commonwealth witnesses

to such an extent as to deprive the Defendant of his

right to confront his accusers or adduce evidence to

show bias prejudice on the part of or otherwise

impeach said witnesses, all to his detriment and prejudice.

8. Withdrawn. *
9. The Trial Court-erred in refusing to

grant the Defendant's motion to strike the evidence

as to both counts of the indictment because said

evidence was not sufficient as a matter of law to

sustain a conviction in that the evidence failed to

(a) That Phyllis Dorsey owned the dwelling

house located at 2713 North Florida Street, Arlington

County, Virginia, as charged in the indictment, or had

any such proprietary interest therein as would allow

her, alone, to grant or deny permission to enter said

dwelling, and by the admission of record that the

subject dwelling house was owned by her father and

mother; which also resulted in a fatal variance

between the allegations of this indictment and the

proof adduced at trial.
(b) The evidence failed to show that if the

defendant entered the premises at all, it was tres-

passary in nature, i.e., without permission of one

_. 8 -



of the several individuals who resided therein, other

than Phyllis Dorsey, or that en~ry was gained by

breaking. It being' adrnitted of record that several

persons were or had been lawfully present in the

dwelling when she arrived the evening of October 6,
1975.

(c) That the evidence failed to show that

the Sony AM/FM Stereo Receiver or other evidence

admitted was the property of Phyllis Dorsey, or identical

with the property alleged to have been stolen, or

that Defendant was at anytime in the sole or exclusive

possession of said property, or that possession was

not lawfully transferred to the Defendant or others

by a" occupant of the house who had apparent authority

to do so, or show the same had a value of One Hundred

Dollars ($100.00) or more on or about October 6,
1975.

10. Withdrawn. *
11. The Trial Court erred in granting

Instruction Number 7 and Number 8 and refusing to

instruct the jury that if they found the Defendant.

guil ty of receiving stolen property tl"J.enhe must be

acquitted of breaking and entering as alleged, thereby

permitting inconsistent verdicts.

12. Withdrawn. *
13. The Trial Court erred in allowing the

prosecuting attorney to comment on matters not in

evidence, which comments were improper and prejudicial,

- 9 -



thereby inviting the jury to base its verdict on spec-

ulation and conjecture.

14. Withdrawn. *
15. The Trial Court erred in overruling

Defendant's Motion the conclusion of the proceedings

to set an appeal bond hearing, said refusal effectively

denying to the Defendant to appellate review contrary

to the law'ofVirginia. The time required to perfect

an appeal in the Commomveal thO-of Virginia is such

,that if the Defendant is to remain in custody during

pendency of his appeal, with credit for good time

served on his misdemeanor penalties, he would have

served the sentence of the jury in full, thereby

rend2ring moot his questions -tobe raised on appeal.

The Trial Court's action in denying bond therefore

was arbitrary, unreasonable, punit~ve, and oppressive
and an abuse of discretion.

- 10 -



[Transcript: January 20, 1976
P. 17, Line 6 toP. 26, Line 23

Joseph Edmund Sheaffer, Police Officer,
City of Falls Church]

[Transcript: January 20, 1976
P. 30, Line 11 to P. 31, Line 23

Timothy M. Toreau, Police Officer,
City of Falls Church]

[Transcript: January 20, 1976
P. 33, Line 12 to P. 52, Line 5]

[Transcript: January 20, 1976
;P. 52, L~ne 11 to P. 53, Line 23

Phyllis Dorsey]

[Transcript: January 20', 1976
P. 58, Line 14 to P. 62, Line 16]

[Transcript: January 20, 1976
P. 65, Line 11 to P. 66, Line 23;
P. 71, Line 8 to P. 77, Line 21

William L. Nunn]

[Transcript: January 20, 1976
P. 77, Line 22
P. 79, Line 4

Honorable William L Winston]

[Transcript: March 3, 1976
P. 15, Line 2 to P. 24, Line 3

Susan Graham]

[Transcript: March 3, 1976
P. 24, Line 11 to P. 30, Line 23

Susan Carol Dorsey]

[Transcript: March 3, 1976
P. 34, Line 4 to P. 34, Line 23

Susan Carol Dorsey]

[Transcript: March 3, 1976
P. 47, Line 17 to P. 82, Line 7

Officer Dwyer]

[Transcript: March 3, 1976
P. 85, Line 8 to P. 88, Line 11

Paul C. Thims]

[Transcript: March 3, 1976
P. 122, Line 5 to P~ 125, Line 14

Honorable William R. Winston
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,[Transcript: January 20, 197~
P. 17, Line 6 to P. 26, Line 23

Joesph Eamund. Sheaffer; Police Officer,
City of Falls Church]

•



. • " "i>., •.. ' "P:"_

17' .
"

t
I
l

.1

2

Whereupon,'
" ,
..

JOSEPH EDHUND SHEAFFER, ,

, 3 was called as a witness by and on behalf of the Commonwealth

4 of Virginia, and, having been previously duly sworn, was

5 examined and testified as follows:

6 .DIRECT EXAMINATION
;"

7

8

9

Q

.A

. .BY 1-iR. .NUNN :",":,

Would' you state your name?
0" ••

Jo's~ph""Edmund"Sheaffer •
"

'.;.

; : ....

10 'Q: , .. And your"oc~~pation?

11 A

Q

Police.officer, City of Falls Church.

HO~l"do.you spell your last name?

13

14

A,

Q

S-h';'e-~,":.;-f-e=-r•
.. ' .'.~~. .

Thank you, :si~.'.' .... "."

, ..
"1 lot •. ;.

15

,1G

How long.have you been employed with, the Falls

Church.Police Department?

17

18

A

" Q

I am completing my 16t~ year.

Officer, were you on duty on the nights of the

.]9 6th and 7th of october, 19757
" ," "

,20 ,A" Yes, I was.

21 Q' .On that date, did you have occasion to assist in an'
" -

.A Yes, sir, I did •

DEO REPORTING
931.3434



.' " .
•.:.••.••~~:...,;;., ••,,'.~:;'~.--....,~,' •.•~~-_~:;.u.~~"'~.~ ..••,"'""~~~~.:-'_ ...:....""-.~;.....~........:~_,:.~.""':~i~~.:........:--. -',,'4-' •. ;.."'''''' "'. '._.~ .• ;~d";",•••n!. ~

'. :.; " ..
....

i: Q VnlO did you arrest if you recall?
...... .'..
A Arrested Hr. Thims ..

2 .' ",'

3
Q

A

Is that the defendant in this case?

Yes, sir, the defendant and a party by the name of I

5
Graham .."

6
Q Could you state some of the circumstances of that

7
arrest?,

on stake out at the. Gr'and Union or West Broad Street, 300

on ,.information he~'rec~i.ved'from ArJ ingtOI;l Coum:y.

I

I
I

'f'ou~au i

I

We were

i:o us by Sgt.given

.' .
On this particular day in question we

..- •..• :.1" •••...

Yes,. sir.

Officerconw~y and myself are partners.

I am assigned: to' th'e Tactical Squ~d, City of Falls

". ;..... " '.

A

Church.

.block ..

9

11

10

13

12.)

14 ... ,
Hho is Sgt.: Toure.au? .

~1y sergeant, and ,he give it to us at roll call.

15

16
'. ,

17

:Q.......

A

Sgt. Toureau?
" ';

,- .;

;':Yes I' who is he?.. ,"

.: ...

'. ~.':'

." "

18
Officer Conway got out of the vehicle which we

19
were operating that day, and he got the tag number of the

20
vebicle~ We called it in 'and it came back listed to Mr.

21.
Thims. At that time we advised Sgt. Toureau and Hr. Thims

was leaving the lot. He pulled on to West Broad Street, made

a left turn heading east. Sgt. Toureau is over at the

DEO REPORTING
931.3434



-.' •• ' 'f k ";¥ --+ .'0' (,

" .-: ....

..r ' .. '

.' -::' r9-'

intersection of Broad and Maple, .Streets at which time he
,I

2
proceeded to ask 'for identification and the pertinent informa-

tion~
3

.0 What was the purpose of the arrest at that time?
4

'A ' The pU~Dose of,thearrest was Mr. Thims was

.operating a vehicle to the best of my kno\i'ledgeon' a revoked
, >

THE COURT: Was ,it on a !evoked permit to drive?

" ... '

permit and information received from,Arlin ton County.

", ':" ;.0.:,,,.- •

7

5

three items.

, , '

occasion to seize any items from the defendant?

1.1r'.Thims.

my:question, Your Honor.

"

....
"

~ ;

"

have occasion to take any items,Officer, did you

,'"Yes, taken from Miss Su'san ,(:iraham's purse were

" BY MR. NUNN:

Q

.. ', ,A
," "

"

MR. NUNN: I think the officer did not understand

THE WITNESS: Yes, sir, I believe that's what it wa •

...•

Q NOW, subsequent to that arrest did you have

BY MR~ NUNN:

" HR. 'DeBOE: ,Your Honor, those were not taken from
. " , .. ,'

Sgt. Toureau could clarify that.

21

'S

0

10

11 ..

J 12

13,

" ; ~'14,

15
i

..

16

17

.;" .
18

I!)

20

from Hr. Thims?

A His person, no" ~ir. ", , . '. -. ~

DEO REPORTING
931.3434



'" .,'.

. .:
20

.. '.; .

.1. '".,

2

Did you observe any items taken from Mr. Thims

during the search?

3

4'

5

A

Q

found?

A

No,. sir.
Officer, could you state where tl1ese items were

..

These items ,,,eretaken from Susan Graham' s purse.'.

HR. DeBOE: :Your Honor, I haven't seen what we're
7

8

Q I see. .OJ •

.:.." "

9

10

11

~":_."

talking about here.
MR. NUln~: Your Honor, may I ask the Court to

recognize this has come on for the purpose of this hearing?

THE COURT: All right •

.MR. DeBOE: Your Honor, I don't think a proper

tion as Commonwealth's NO~ 1.

foundation has been laid for the admission.
13

" 14

15
'16

17

18

19

20

21

22

')')
•••••• J

Q

'MR. NUNN: It will be made.
THE COURT: All right, I will ,mark it for identific

(The document previously

referred to was marked Ccmmon-

wealthts Exhibit No. 1 for
" '

identification.)

BY' HR. NUNN:

All right, Officer, I show you Con~onwealth's No. 1

___ J

DEO REPORTING
931.3434



for identification. can you identifY that, _sir?

': ,." 1
A

.....

Yes, I can.

!'IR.DeBOE: Your HonOr, .there' s been no evidence

From susan Graham'S purse.:

\~ere ag~in did you say it waS taken from?
" .\ ..

~ymy initialS on the back with the initialS of

Q Did you personallY observe him taking it from her

. HoW?

back where it was taken from.
. .

A

Q

\

\

\
i

\
\
I

~ I

THE COURT: ''1110toOk'~t fJ;:omthe purse?l \ .

THEWITNESS:Officer ConwaYand myself working as -.

partners. He is the one that to~k-it f~omthe purse.. \

BY . HR. NU1TI'l:"

as to whO took it.

this came from Hiss Graham'S-purse. There is nO evidence

testified he took nothing from !'Ir; Thims, and he testified

as to who took that alleged receipt from her purse. He

Officer conway. Also, on the date this was taken we wrote

5

"

on the
6 '.'

Q
7

A

8
"..

9

4 .
3

2

purse?

THE COURT: Was she placed un,~":.r arrest?
A I did.

THECOURT:Andwas this def(.-.oant placed under

THE WITNESS: yes, sir.

DEO REPORTING

L _-----------J



. " -.' .. ,:,',.

.~-es •.•.t...;?;----------

....: ",.
'.', •• i,'

, .' : ~.'

22

1

2

.,
.....

THE WITNESS: Yes, sir.
THE COURT: .And they were both th~retogether?

THE WITNESS: I.don •t recall. They '~as a t;_th~
3

.4

. 5

G

7

8

9

10

11

. 12

13

14
. ;_.

..''station at .the same time, but I don't know if they were

there at the time this was taken from her purse •

BY MR. NUNN:
. Q Now, upon.; seizing this instrument did you. have

occasion to notice \'lhatOfficer.Conway did with it?
'f,A .<He. labeled' it, and \'reput it in our property room

.'where all evidence, property is taken.
Was it continually in either your possession or

linyotirobservation from the time i twas taken to the time ..
.1',' .l.,.

it was turned into the Falls, Church Police Department

property room?

A -....Everything has to be turned in and logged •
15 :'" ... ' .

Q b'ici there come a time when at my request you
. ,1G

17

. 18

19

. 20

'.. .

.secured this .exhibit fro~ the Falls Church Police Department

property room and brought it to this courtroom?

A Yes', sir.
Q .And has it been continually in your possession

from that time?
21

22
A Yes, sir.

DEO REPORTING.
931.3434



I .; •. IIF,',I!.I ---llL...L..-....u.

23
...~\

.A This piece of' [)ap'er ,appears to be a receipt for a~r- ~

Q ',NOV/, is this exhibit now in'the same condition it ..":,;"

, A (Interposing) Yes, sir, I am reading what is

Q "Would you describe the contents of that exhibit,

.' .~

" "', .

".,. ..
"

-I .•

, , '; <.' .",,'

..'"

:.'

.....

; .!.•-:.

. .....

.' :..,..

", ",

.: .

':

';", .

' .

,:

" ...

",", .,.

You are r~ading from' the

Yes, sir.

Or assisted Officer Conway?

Q

Q

A

.. '~ :.
" A "Yep, sir.

vehicle 'ihich \-las a 1962 T-Birdo

please, sir?,

was when ~ou ~i~s~~~~ized it?

0:). .
.'

2

" 3

4

5

G

7

8.

9

10

11

12 I wri.tten on the piece of paper.

13 HR.'DeBOE: I, think the best evidence "'lould be to

14 admit
. -:"

15 THECOURT:.(Interposing) Do you have any objec-

. IG ' tion? ~

17 MR. DeBOE: I have no objection to it's

18 THECOURT: (Interposing) For purposes of this

19 hearing?

20 . HR. DeBOE: Yes, sir.

21 THECOURT: All right.

2~ .
All right, Commom'lealth' s Exhibit No. I is received

in evidence for the purpose of this hearing., '

DEO REPORTING
931.3434
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24
. '

. .~." . .
'Commonwealth'S Exhibit No. l'

,(ThedoCU.ment previouslY

'marked 'for identification as
i. 'I'.~

, ".. '"

", ~.'

2

1

3 :was received in evidence.)

, :~.,

I' •••• "I'"

BY HR. NUHN:

'NoW, at the tim~,that you ~nd'Officer Conway
'Q "

seized this exhibit did you have occasion to show it to
7

6

, '

'.J

8

9

10

A

Q

." ''':

Officer Conway may ha've,'I personally didn't.

,Did you see ,it shovm to anybody?

11

12

A

Q

Yes, he sho,,~ed.

Well, was it somebody that was there in the

13 police station?

\
\
I

\
I

We talked to her.

. ;.

- •• i'-o

~.",'- .

. "

CROSS EXi\l<1INATION

She gave us false identification.
Why?

Yes, sir.

Was Susan Graham arrested?
BY I1R. DeBOE:

THE COURT: Hr. DeBoe?

MR. NUNN: All right, I ,have no, further questions.
Yes.

A

Q

Q

'A

A

and ascertained her real name and'she was arrested a,t that

20'

22

19

21

17

16

15

',is,

14i
"

,"

1

\
:

\
, .

------~
. ,; 8EO REPORTING

931.3434
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. :' .

. ,,"

.• '," .:{ ".J" t ••

25

........
Yes, sir.

"'. '.'Were you .there when she 'gave the false nfu~e?

. '.

,':

, ~,J .; ' •• ~ •

...; ....

.' .....

. .; .

-I 'don't recall.

:what name did' she give :you?'.'::.~..

. I:~\,'do you kno\" it was a false name?

. .: ..:~~

time •1

.' 0
2 .

'. ..
•!" .-:.

3
A

.): :t.

';.-;,-.,:' ..
4 ..... 0

.~
, A;:) ,':

Q
,

,6
.'

"
" :' :A'

7
,.

. , ..
.; :

'it?.:"..

.A . She had been talking to Mr. Thims in the car~

Officer Conway got ~he defendant and I went. with Sgt.,

Toureau when he stopped Mr. Thims.

What time 6fday was it now?

That's right, sir:

." :'.'.- .,' '.' ~'.:.; . . ',.; -'~." " .. ~.. . . .-;"'. '. .

And you observed an automobile bearing the license

:.Well, ~t_.was appr9ximatelv 7:45 to 8:00.
• • ." • • 4-

..Nait a minute, you 't'lere on a stake out?

A Yes, sir'•...
.". ~..

Q But you don't knm'1 what false name she gave?

1.•. Tio, I don't recall.

0 l'1hen,,,asshe arrested?

o

o

,0

.A

:,Q ::':::Y'ou\Vere present during the questioning, is that

'. A

Officer Com~ay and Sgt. Toureau stopped l1r•.Thims, and

'number that you had been told to be on the look out for?

S

9

10

11

12
..

13

14
..

~5

iG
17

18

10

20

~ 21..'.<:~- ....

22

2:)
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\

t

I
~.
I

26

'. ,;.':

.j,b78'!lZ"U ••••• ,her •• -••••.• ¥t't " .~

........

. -t•.••.

~',; t .' '."

NO, sir.

You don't remember?

So, you had a call to be on the lookout for a white

White in color.

Did you have a license number?

Vnlat kind was it?

That's right.,

,A Ford stationwagon?

.A Ford stationwagon, white in color. :

:'I clonI t remember.

, .

A
: ..

'"

Q

A

Q

A

Q

A

Q

A

Q

•• • ~- "'~e • •• •• - a

9

6

5

1

3

,8

,10

2

. 7.

. -'

11
Ford stationwagon?

12
A Yes, sir.

THE COURT: Did you have the license number then,
13

didn't you?
,. '." .

THE WITNESS: Oh~ yes •. . .:'

15 '
THE COURT: Did the license number correspond with

16

'17
the one given to you by your sergeant at the roll car?

THE HITNESS: To the best of "my knm.yle1gewe ran
18, . "

a tag check on it and it came back.
19

BY nR •. DeBOE: ' ,

'0..'t. ~.'
',",

20

21 .
Q

Thims?

And you say that the automobile belonged to Mr.

A I recall the last name was Thims.

DEO REPORTING
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[Transcript: January 20, 1976
P. 30, Line 11 to P. 31, Line 23

Timothy M. Toreau, Police Officer,
City of Falls Church]



•••••••

.'
30

MR. DeBOE: Thank you •

1
t.

I
I
I

You may return to "the witness room.
2' "',

3

," ~ . ~'-'

'.' •• r".

.. '"~

THE COURT:

,ivho is your next witness?

'HR~ NUHN: Sgt. Toureau.

(,

.' .. "' ".
eo ••• t": .',.

,,THE COURT: Would you send that witness in please?

wa~ called as a witness by and on,behalf of the Commonwealth

...... , .. " .
. :. .

6. '
" ,

.." ."

7

8

....... . TIHOTHY H.TOUREZ\U, .....
..
.......

',;,'

9
,of.Virginia, and having been previously duly sworn was

10

11

examined and testified as follO<;"15:

DIRECT EXl\!.lINATION '.

. 4

Q " Hm'1 do you spell your last name?

12

13

14

15

Q

A

BY MR. NUNN:
Sgt. Toureau, would you state your full name, sir?

Timothy M. Toureau.

16

17

18

A T-o-u-r-e-a-u.

Q' i-,hatis your occupation?

A I am police officer with the City of Falls Church.

19

20

21

23

Q

A

Q

A

Q

In what position are you sir?

I am a police sergeant.

How long have you been so employed?

Five years.

As a sergeant or

DEO REPORTING
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31
.~. '

1
A (Interposing) Five years of employment.

Q Sgt. Toureau;'were 'you on the duty on the night'

3
of the 6th and 7th of October~l975?

, ,
'-: .

A", Yes, I was.

Q Do you recall whether or not an arrest was made?',
;)

A Yes, there was.
G

-'" '.,Do you recall, sir,', vlho was arrested? ",' :;.,;
. " :.~~:;""",- '",;.'

A '_~"'~;:ci?ere,\'lP'l>"o.Mr. ,Th.im!:')anc;'-three juvenilt.:>~:. :-..

Q >"~Sgt~'"Toureau, ,',I sh'ow yc;J:;C~~omve~lth's Exhibit No.

'Q

9

s

10'
1, can you icentify that, sir?

A Yes, I can.
11

Q How do you identify it?
12

A' It \.;asta.ken off one of the juveniles, I believe.
, 13

" ,:Q
14

It "'las one of the juveniles that was in the purse.

I.Jmv, a more gener'ai question. Do yqu recall who \V'a

15 '

1G
with you in the.' police station at the time besides the

defendant and th~ juveniles?' Has there anybody else?

is
A Right there was Officer Sheaffer, another Officer

19
Conway, and tw'Q l\.rlington County policemen,.

20
Q Do you remember'who the Arlington County police

officers \vere?
21

A No, I can't remember their names.
22

Q Do you recall whether thim.:as shown to anybody else

___ I

Dl::O REPORTING
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P. 33, Line 12 to P. 52, Line 5]
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.'

," '., ''}1
33

.' .

.;- .....

..! .'-~. .;

, ,,-
-'.,. ;

"'. ',' \ ..~::~
-: ..:.'

Anything else?

":' ~~ ~:.~ll: .

. ':"'"-:'''''" .... '

No, Your I~onor.

Next with'ess.

(Interposing)

.,',:: :.

You ",ere not sworn? "

Officer Dwyer~

.THE COURT:

..
.I believe the officer will ,have"to'be sworn.

.guns .for the trial.

THE COURT:

MR. DeBOE:
.THE COURT:

'.

MR. NU}';~:

3

G

2

,.', '

5

';'.7

'1.

4 .........

THE vlITNESS: -_No ,_sir,-'I :was not~

THE COURT: Raise your right hand and face the
10 Clerk please. ';,

11 -.Whereupon,
12 MICHAEL JOSEPH D~qyER,
13 was called as a witness by and on behalf of the Commonwealth

; 14 o~ Virginia, and having been previously duly sworn, was
15 examined and testified as follows:
16 DIRECT EXJU.lIANTION .....

- 17
- BY 1-~R.NUNN:

18 Q Officer ~1Yer, would you state your full name?
19 . A Michael Joseph Dwyer •
20 Q And how do you spell your last name?
21 A D-w-y-e:"'r.

Q What is your occupation?
A I'm a police officer, Arlington County, Virginia.

DEO REPORTING
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1 . I"

....

Q>.

A

How long have you been so em~loyed?

One year, three months.

•.•• 1,(,'

of october~ 1975?

A Yes, sir, I did•
Q What if anything did you do in response to that

. . . '. '}.

occasion to respond to a citizen's complaint?

"

. "."

I responded to the address.

Officer Dwyer, were you on duty the night of the

't,

Yes, sir, I was.

.Drawing your attention to approximately 1830 hours,

A

":' .'.

Q

A

.Q:

complaint?

approximately 6:3'0 .in the evening that day, did you' have.

6th and",7th of October, 1975? Were you' on duty on the 6th
3

.4

5

6

'7

8

9

. 10 I
11.

12

13

.14 ...

15

Q Do you recall where that was?

A . Yes, sir, i believe it was 27l3N. Florida Street,

Arlington, Virginia.16

17
Q And what if anything did you do when you arrived

18 at that address?

.19
A I met the complainant ..at the front door f Phyllis

20 Dorsey.

21 Q l~lat if anything did you do?

22 A Upon arriving ~liss Dorsey led me through the

ho'use to examine the crime scene •
. ., ....!,

DEO REPOrnlNG
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she tell you what the complaint was?
1

2

Q Did
"

"

A Yes, sir. '. ".:' '.' .' >.~ ", . " ',. . ;",;, .:. .;.;' ".' .,",

3 Q ,,',What was the complaint?
.,.;:., .

A She said persons had come into the house and stolen

5 some of the property in that house.

6 Q Did she -- well --
'",.. "

",-".,:, 7 ..T~m COURT: (Interposing) You may just point to it
•, f".l~

8
,,'

', •. t

9

'.;<

, 10

11

12

13

14

15 '

16 '

unless he needs to refer to numbers on it •

HR. NUNU: This '\villbe No. '2 for purposes of this

hearing, Your Honor.

THE COURT: AII'right, that is marked for identific -
Ition as COhli.lonwealth IS Exhibi t No. 2 for this hearing. I

(The item previously referred

to was marked as Commomveal th t s

Exhibit No. 2 for identificatio .)

BY HR. NUNN:

17
Q .Officer, No. 2 for purposes of this hearing, can

, 18
you identify that exhibit?

i9
,20

A Yes, sir, I can.

NR. DeBOE: Your Honor, there's been no proper

21

, 22

, ,

., 1, •••••• ,'

foundation.

THE COURT: You need not bother marking it at this

time.

931.3434



1

2

BY.HR. NUNN:

How can you identify it?"

"

',' ~ 1 •,-.:,"< .'
"

:. ..~"

36 .
I
I
I

3
A The serial number inlaid on the back of the paneL.'

'I

8

9

10

11

j 12

13

'.:': .".

15.'

16

17

18

19

Q Do you recall the serial number?

A 801621.

Q \'lhatisthat object?

t.1R. DeBOE: Your Honor, there' sheen nofo:undation

laid. What is t;"e object? YoU ca'nsee it's a piece of

electrical equip~ent~ It looks like a Sony.

THE COURT:. Are you going to develop through

Officer Dw};-erit's coming into his possession?

!.lR. NUN~'J : Yes, sir.
rJ"'UT't COURT: All right, do that..,i. .•..•. "-'

BY i'1R. NUNN:

As a. result of'yo'~r investigation -- I may have

asked you this before, but if I did forgive me~ Did you

determine \,;hethcranything \Vas missing?

A Yes, sir, I did.

Q 00 you recall what the items we~e?

20
A Y~ sir I it included several items, 'one of which

~1
as a Sony ./\.(.1 and FH radio.

Q As a result of your investigation were you able to

leternine the existence of any suspects?

DEO REPORTING
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.'~' : ..' .~..

..:. .,':., . ': .

'!' ,,'
.::,'.:. ' "':.:. '.37,

1
HR."DeBOE: Your Honor,' I think that calls for' a.

'. " ...~.

.. "

A ,Yes"sir, I do.

A,' She believed that Paul and P~onda Thims took the

Q All right, sir, where \vere you?

- .. , , .
,.

.' '. ..~..

. ,.....

",

.••• ..•• ,.1

. . ~.

",' .

1'~"II' •

; :~

'. \', .
" ,',' ......

....

'..:'.

TIill COURT: All right. Objection sustained.

Officer; vlhen''you"spoke' to His~ Dor~ey' upon.:

BY 1.m. NUNN:

h'hat if anything did she say?

\,~ho,if anyone 'Viasthere?
' .• !

Q

Q'

A Yes, sir, she did.

A Yes, sir, I do.

Q

A I was in Falls Church at, '':.he police department.

Q At the police department? Do you recall who was

Q Now, directing your attention to the early morning

.-. ", .. ~;.'. ..
result of this investigation~ that's a vague 'term, .Yo~r.',' '

. ' .

conclusion~ . There has been n'o' proper foundatio.~l. As a :.,' ;,

entering the. house did she say anything to you as to "who'

item, broke in the house and took the items.

might have taken this item?

. '

hours of the night of the 6th' and 7th', 'the ,'early morning- hours

'Honor.

of the ith, do you recall wher:e you ,vJere?

there?

'..
2

3

4

.: 5

6

"'i

8

9

10

11

12

13

14" .

. 15

16

17

18

19

20

~l

~:2

:2:~
','
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38

1

Afigt:. Timothy Toureau, Susan Graham, Susan Dorsey,
.' " :;,';,';'

Paul Thims and PJlondaThims alo'ng' with Officer Sheaffer of

2 ..
the Falls Church Police Department ..

3
Q Hm'" Officer,~I show you Commonwealth Exhibit 1.

Can you identify that, sir? 'Have you ever seen that before?

.A Yes, sir, I have .... ';..

I saw that. in ..theearly morning hours of october

6

7

Q

A

When and where?
'.;

,", ~
"

I

7 at the Falls Church police Department.

9
Q Officer Divyer, do. you recall having a conversa ..~I

I

10
tion with 1,1iss Graham, Susan Graham?

Q ~T[lu.t if anything do you recall the substance of
r'v

1.1

12
A Yes, sir, rdid.

and a larceny 'l;vhich transpired i.n }ttlington County on

DEO REPORTING
,931-3434

A It consisted of information regarding a burglar}

.. '\'

that was very generaL ..

You asked first ","hat t.he substance of

All right, sir, did she

.. THE COURT:

Q

Did she say anything more?

october 6.

the conversation?

he is leading. the witness rather substantially here.

MR. DeBOE:' Your Honor, hefs leading~ I believe

I
it was, and it was. answered•. NO~ •• if you wish to ask for it I

. ,.,':. I____________________ -:.....- ..•... __ ...• _. .. .J

~1

20

19

18

17

15

16

I')o
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39

1
in,any'more' detail, you may.

. ....:
",

..:' , ~.'.' .'.

2

"

c,''', > BY MR. NUNN: " ..... "; .....

3 I.. ~••

• -It ~r
Q Thank you, Your Honor.

I
':t

Would you go into some detail, Officer, regarding
" .1.

the conversation with Miss Graham?

G'

I,',

•.•. 1
, AYes, sir, J'1issGraham indicated that-Paul Th~ms-l

and Rhonda 'rhims were ,both involved in a burglary in Arlingto

,
I-'"
1

"',' '

• I"''''

QWere you able to deter-mine the ownership of that

information?

"

the" "", I", '
, - "- '--- 1-----.,

" ,

..~

It was 1962 Ford T-Bird that was parked in
.r.' ;:

drivevlaY.

A

A Yes~,sire

Q That's the VIN number?

A Upon arrival I tri edtoasC"7r",:--~-iil'lthe legal owner-,
. ~.' ~----~---

Q i1nd what if anything did you do when you were there?

Q Hhat if anything did you-do ,in response to that

~hip of the vehj.cl~by checking the vehie1e identification

A, In respbnseto the'information given me I responded

Q~' Where was that location?

n~er.

to the Thims' residence.

'l'hims I

County the day previous, and ,that tlleitems taken in that
,-

burglary were to be found in such and such a loca:tion.
S

9

10

11

13

}:3

1-1

15

16

17

18

19

:20

0 :H• c ~

':2~

;\.,
-,)
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•• L, •..•• r"0

'." " .

.
. . At,,"-«-,\" ...r •..;*t .•• '!:;", ••••• ~,-.

1
.vehicle?

• t'
.(,"

•• ' 0'; •

2

3
ship.

A .Ho, sir,. we vlere not able to determine the owner-
....

4 'Q Were license plates on the vehicle?

No, sir, there were not.

'6
Q Continue •.

'r "0

.'.:'

proper precaution knovlir.gthe car contained stolen merchandise-

7

8

9

10

11

A" Upon arriving and running the nmuber through the

computers and not receiving any legal ownership, and with

and the car wa.s purchased ,vith proceeds ..t:.~~en.from. the
~ - "', '0- • ~._ •

.b11rglary

I

12 HR. DeBOE: (Interposing) Your Honor, that is a
!

13

14

conclusion. I ,'lOuldl;Lke to knmv ,'lhat information he had to

say it vIas purchased 'Ylith proceeds ofa burglary •.

15:' .

16.

THE COURT:

:BY 1.m. nUr.TN:

All right, sir. "

17

18

Q Officer, what information did you have?

The information I received ~uring.the investigation

19

20

21

Susan Graham was that shcihad witnessed a check being

assed from Paul Thims to a }rr. David Woolhyde in return for
•..he vehicle.

22 Q Do you know who David Hoolhyde was?

A No, sir, I don't.

DEO REPORTING
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,-" . .--~:~---"-41---1

Do you know what connection he had with the trans- I
"... . '. :.>'~ ~. "

~\iii

2

'.>u

ction?

A NO" sir ,other than that the check was to him.

4
But this had a connection with the vehicle?

A Yes, sir, it was an exchange for the purchase of

the vehicle. .~.

. .. . '
. " Q So, after you ,failed to determine the identification

8 of the' owner, the lega+' owner of the vehicle, .what if any thin

9 did you do then?

'10 A \4ell, believing the possibility that the vehicle
~

'. '.

The evidence seized was a Sony ~~-FM stereo that

Yes, sir, I did.

Q Let the record indicate the witness referred to

A

A

. Q What did you seize?

.Q

which is lying on the floor there.

inventory search?

an inventory search of that vehicle?
-" . ~, ~ ,....

...
'/.

'. A .Yes, sir, I did.

Q Did you seize any evidence as a result of that

scene.

and not finding a legal oWl1er, I impounded the.vehicle at the I- -:;,;.. - ..... ",'.~, ',' :",~~_-:., '.'
.. : •...... , .. ' . 1.•.. ':. .", ,'.' < .~ <...••.. , .. : . ::,.' '. c';" .:: :.'" .. ' '.j

.Did you subsequent thereto have occasion to conduct

11 could possibly be stolen and contained stolen merchandi~,-~,
10, ~

13

, .14

.15.'.

IG

17

'18

19

20

21

2~

2:3

~v

. '.~

DEO REPORTING
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--42_ -

Q Upon discove~y of this exhibit 21 what did you do

Q You say prior to your search you had not been able

- Q- 1-10';/, prior to your search had -you procured a search

j

I.•...

"':.-'

..'..';.....

"<Ii, ~ ••,
:"

...-,'.'; .':~.
,': ..

.. ; '"

it was taken into-

- ;

.-;", ".

That ~'las-_in the trunk, right: rear corner of the

NO~ sir.

I am not exactly certain.- I believe _it was

Upon discovering this item here

--No~:, \'lhere did- you find this _exhibitiOfficer?

A

Q Where was the inventory search conducted?

A It ,vas conducted after having impounded the

Qlipproximately \'lhat: time of_ day or- ~ight-;was this-

A _No, sir.

-A

'A

trunk of t~e 62 ~-Bird.

warrant?

<••. ,- •. "

to determine the owner~hip of the vehicle?

"Thenyou seized the vehicle'and discov~red- -that exhibit?

custody evidence.
....

as
.. :

Q By \'7hon? , --

myself.
. ':"""

A By _.
- -

vehicle at the Thims' house in thedri veway~ -

-ConunonwBalth Exhibit No.2.

approximately 9:45 in the raorning onthe 7th.

-1

2

...,

.)

-1

;J

6

7

8

9

10

11

]2

13

14

]5

]G

17

18

]9

20

21

'F)

~)'l
_.j
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.: .

. , .' .' ..
-=- •. :.:' .

.:-: "

co.crect?

vehicle?

had. been told of the existence of the Sony equipment, is

43. '- ", .

; ':.

view or was anything 'over 'it? .

Where did he say he saw. that?

On the right rear deck by the rear

'0' •

It 'was 'just sitting there •.

. ~ .;

. ," ;': ..~
.•...•1:,... '. .

I tran'sported it back to our -ideuitification section.

THE:COURT:':'Where was it in the vehicle, r-lr. DvlYer?

THE'iVITNESS:,' It was in the right rear corner

. .....

THECOURT:

1m. DeBOE:

Q What if anything ,did you do. with it' then? :

A.

Q.

THE {VITNESS: Yes, sir" I' was.

,"rHE COURT: .(Interposing) And at tI:1at. point you

....BY, : IvlR. NUNN :

THEWITNESS: Yes, sir, I was.

THE COURT: And its probable presence in the

" .•....

Q ~:l.da:you' bee'n'" .~.••-

'._ '.".. • ••••• ,~t.

A :Ct, He,s exp~s(:d to vie~"l.

'.. "

, "

towards' the fender"

wheel.

'. ...•.

1', ,.

2

<)
u

-1

5

6

I

8

9

10

11

12

13

14

]5

:16

17

18

1!J

20

~1

:2:.l

.).,
~.)
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44..
" " ' " .,,.

I understand that, it was not in ,the
"

"

.:~.

,,. "

1

2

••.• j ••..

trunk?

!'iR. DeBOE:
'.'

, "

','

THE vlITNESS:

THE COURT:

HR. DeBOE:

THE COURT:

Yes, sir, it was.

It was in the trunk~

All right, sir.

Was this a stationwagon?

." .. ' ,
... '."

.J

A
~

!.'
•. ~!. .-

, "

7
.;,: H .• :.

9

10

11

12

,13

14'

15

, 16

17

18 ,

19

20

21

• '. <

THE WITNESS:', No, sir,: it was a sedan.

THE COURT: It was not a stationwagon? '

THE vlI'l'NESS: No, sir •.

THE COURT: So, it was necessary to open the

trunk in order to see it?

THE WITNESS: Yes I sir fit \'laS •

BY HR. NUNN:

Q What kind of car was this, Officer?

A A 1962 Ford T-Bird.

Q., But you did have to open the trunk in order to see

this exhibit, is that correct?

A Yes, sir, I did.

Q Now, did there come a time when at my request you'

this exhibit from the property section here at

r1ington County Police Department and brought it to this

ourtroom?

l,l;l. DeBOE: Your Honor, I will stipulate to chain

-------_ .....---,-_...:._----------------
DEO REPORTING
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Q4s1

I

.' :..'

Then the
:..is

. ',' ."

..
". THE C?URT: . F~':rpurposes of the motion?

chain 'of custody

."of".custody :t:orpurpo~'es of t.~emc"tlbn.
2

1:., .

3.

NR. NUNN: No further questions •.
5 CROSS EXAHI1Jl\TION

. . ". ~".

.;)id you have the keys to that 1962 Thunderbird?'

I obtained the~ fro~ O~ficer Toureau, Sgt. Toureau

; .. "'

BY HR •.- DeBOE:-

.' ••••••• t~'"

Yes, sir.

Where did you get them?'
:1 •

','
Q

A

Q

A

9

8

: 7

. : .'., 10
.,; .

11 from Falls Church .Police Departnent. ,'. ,!C

12 Q They. Here taken from Hr. Thims, were they not?':".
, ;rC; ,.

13 -A Yes, sir, they were.

14 He,vlas in'jail at .that 'time, \-las he. not?

15 A: 'Yes, sir~ he\olas.'

IG Q And is it not further true, sir, that there were
..'

17, outstanding warrants for him from Arlington County at that

IS time?

19 A No, sir, not to my knowledge.

20 Q Wnere did you go .to find that 1962 Ford T-Bird?
21 A Having received information it would be located

in the Thims' driveway.

..,' Q In the driveway?
':.
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Q .' It \'lasnf tout 'on the public street? '.-."
','.1' .'

..•."..
.;A.. ...., . No ~ .sir •.

....:

' . .;.r. " '"' .. :.. ' ..Yes, sir~A':.'

2

1

.3

5

. :!.•
.' .

.-. Q '.: It \'lason private property?
t .. ,'

A Yes, sir, it was.
..... , ..

" Q .: .You also had information that one of th.e iterns

I

I
1
I

Ithat:
(j'

all~gedly was taken in a burglary was in that car?
,,' .. ..

A Yes,: sir •.
. .-

.. ,.

Q '-"'-"And the car.was locked when you approached it, 'ViaS
.: "'~".

8

9
it not?'. '.:-.,

10 ~ .

..
A N()l sir~

11

12

13

.A

Q

The trunk waSe

Were the doors locked?

.....

I

'.Q
14

15

Did you..report the VIN nUT.D@r TO the Division of
,~

'1otor'Vehicles?
. ., ;.. •../' ~."..........
' ...;.

IG Yes, sir.

17 Q Who did it come back reaistcTed-tg?

18
A . It did no~ ..come back regist~re<3..

19.
Q Not registered?

20

that was passed by Mr. Thims?

that thfs automobile had been traded in exchange for

21
A

Q

v.Jrqinia, Hary land, or D'.C.
....._. -. ~........ .' .~.. -~

NOW~ you also hadinformationJ did you not, sir,

a Che]
------------------
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.: 1

". r, ~ .' .~...

A Yes, sir.

thought ~loU had probable cause to believe there was contraban

Q You had no report of the vehicle having been

Q To your knm:.7ledgethere had ,been no report of a

Q And ,,,henyou. went. there you suspected I believe or

I
I
I

I

'.:

". ',' .

None that I recall.

The V1N nmn.ber clid not come back from CCRE as a

Yes, sir, it was •

It was in the morning?

No, sir, it was not. It was light.

A

A None~

A. No, sir, it did not.

Q Of a similar nature?'

Q

A 'No, sir, I had not.

A Yes, sir.
.'} .

. ' '."

Q (Interposing) That you first .saVlthe .car. Was ,it

I'm soriy, could you ~-

Q

A

.Q

.A

or stolen items in the car?

stolen vehicle made in this area?

stolen vehicle?

stolen, did you?

dark?

1
'.

2

') . "
.j

:J

;)

6

7

S

9

10

11

13

13

14

15

16

]I

18

'19

20

21

2~

23

•... ".j.

L -----
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------. .•..Io<,d!_-~::.•_,~ ..••..•.•

Q iihy didn't you get a search warrant?

• , ••••• _•• ,I

'.; 4.8,,'

..•.. - ...

':.

I tried to establish legal mmership of the vehicleA1

'Q I-vell,.why didn't you get a search 'warrant, -sir?
,)
u

. . '.l1R. NUNN:. I would obj ect to the question, Your
,L . Honor.. Counsel has already adni tted he didn' t get one.

THE COURT:' I think he may inquire into the'.,
('.l

7

8

reasonableness of obtaining one; that is to saY,whether there

was sufficient time to obtain one or circumstances that would

have permitted the obtaining of a search warrant.
BY 1'-1R.DeBOE:

.' ~
10 Q Why didn't you get a search warrant?

I felt I had prObable cause with the informaHon ','': i
A

I had on hand to seize the vehicle.

11

12

13 .Q Then you also had probable cause __

'1

. '15 ' finish his ans\lier._

14 'THE COURT: (Interposing) Excuse me, let him

Jf> HR. DeBOE:' I beg your pardon, go ahead.

17 But. if you had probable, caus'e to believe it

18 contained contraband or stolen items to justify opening

I!) the trunk and lOoking in, then it would seem reasonable to

20 me you could have procured a search warrant, could you not?
~.,'':iifJ 21

:23 counsel?
r4R. NUNN: Is that a question or statement by

DEO REPORT!NG
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' .. '

,,:. .'. ~. 49

1 THE COURT: Objection sustained.
. ..' ~.

',: ..•..;.. ..'

, .

As I recall, it had no Virginia inspection sticker

or any other identifying details.

'r i
!
!
I
!
I

I
;

I
I

I

I
I
I
!

. !
I:,1

. !

'/
',..

.•-j

\...;J' ;

.; .
~ r••

. i.:.

' . ..; .. :',

," j . '.

: .~-.•..

~.:.-' ..

Would you repeat that?

'.':"'"

. ,

Because it came back unregistered.' -It had. no

You had the car towed in after-you could not

BY r.m. DeBOE:

No, sir, I did not~.

"':'!.' '1;: '. :~, . ~~.~ ,I.:

.;.. ,' ..~...

Did you apply for a searchwarra'nt?'

THE COURT: Anything else, Hr.::DeBbe?

BY MR. DeBOE:

'.~Vhy did you think the' car may have been stolen?

momership, is that right?

A

Q.

Q.

A

A

Q

tags.9

5

s

10

11

12

13

" "

'~ ,

o

14
Q You had the car impounded after you could not

15 verify ownership, is that correct?

IG A Yes, sir, that's correct.

17 Q vlliereis the VIN number located that you were looking

18 for in the car?

I!) A That \'-tOuldbeon the door jamb if I recall correctl, •

20 Q You looked on the door jamb, got the VIN number.

21 Were you alone at the time?

A No, sir, I was not.

23 Q \Vhen did you open the trunk?
,.'..

DEO REPORTING
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1
A After having exhausted all means available to..

50

..2

3

4

5

obtain legal ownership of the vehicle...
Q After that? All right.

It came back not registered. Then you looked in

the trunk, is that right?

6
A It came back not registered in this metropolitan

7 area, correct.

8

9

Q

A

Then you opened the trunk and looked inside?

I inventoried the' items in the car, both in the

10 passenger compartment .•..-

11 THE COURT: (Interposing) Were the contents of the

12

13

14

15

vehicle inventoried and the procedures of the inventory then

followed?

THE l'lITNESS: Yes, sir, they were.

BY HR. DeBOE:

16

17

18

19

20

Q

A

Q

A

Q

Was anybody horne at that address when you arrived?

Yes, sir.

Who was there?

Mrs. Thims.

Did she give you permission to corne on the property?-----------------_.,. --'

21

22

23

/.A .,'. As T recall I.searched the automobile first and

started examining the vehicle. ~1rs. Thims did come out, and

we spoke to Mrs. Thims. She did not ask us to leave.

DEO REPORTING
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... 51

1 Q Did she give you permission to take. that car off

)':." her property? .'.; ", .
, .

'J ,-
oJ A We didn't ask her.

4 Q You didn't ask her?

'-.5,:: ; . .: ::',A
. ~..,.

No. .', .

.•'6 . "'Q You just took it?
.:. , ,",' ':.' .,"

or not?

., .

The vehicle has not been released as of this date •.

. A' No, .sir, I have not. Upon seizing thevehiclei .

Officer Dwyer, from that date to this have you had

REDIRECT EXAHINATION

:.,

One questio!1c

MR. DeBOE: .I have nothing further.

Yes,. sir.

THE COURT: Anything else?

BY MR. NUNN:

::1R•. NUNN:: Thank you, sir.

TH~ COURT: When you first went to the pro~erty did.,.,:

Q

A
.' ..~

...:

THE WITNESS: No, sir, I don't believe I did. I

proof of ownership may have the vehicle released through him.

impounding, the vehicle in Arlington COW1tY,i.a person showing

I understand you to say you did.go to the door of the house

occasion to determine the true legal ownership of that:vehicle

, .
I' ••• ,"

""i> .,.,'

.. ,

8
..

'.
9

10

11

12

13

... 14

15

16

17

18

19

20

21

22

9')
_'.J

;, ,:-
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[Transcript: January 20, 1976
P. 52, Line 11 to P. 53, Line 23

Phyllis Dorsey]

ee



,.' .
"

: .., . 52

WQS called as a witness by and on behalf of the Ccw~onwealth

QYou had better spell you~ middle and last names.

A 2713 N. Florida Street in Arlington, Virginia.

of Virginia, and,having been previously duly sworn, was

. '. c.

.....

;. ...

DIRECT'EXAMINATION

In Arlington County?

BY zm... NUNN:

PHYLLIS L. DORSEY,

THE COURT: You may step down'.

THE COURT: All' right.

THE WITNESS: Yes, sir.

THE COURT: .To the vehicle, then Mrs. Thims came

.1 call Miss Phyllis' Dorsey.

MR ..NUNN: No, sir.

Anything else?

Q . Where do you live?

A Phyllis Dorsey.

QWould you state your name?

Whereupon,

.0

.A L-e-a, D-o-r-s-e-y.

examined and testified as follows:

out?

believe I went directly to the car.1:

<)•...
0t.....:.:.:b:I'

3

4

.:::- 5

.....: 6.

.' 7
....

S

9

10

,11

) 12

13

14

15

16

.i7

18

19

20

0 21

22

2:~

DEO REPORTING
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"': .. : ' ...

. ';'.

...Q ';., Did you have. occasion to be. home' on. the morning'

A ....;,;'1
'.

", .:: ,'.

3

.Right. ':,
" ,:-",-'"

of' October 6', 1975?

.-: ..•. : '.'

'. ,.;:'

";-,. ;

. '.',

53 .

:.. ':

,.,".'.' .
.. ~:..~".'::

: . ",

4.

, ; 5

A .Yes, I was home for a little while, and I left
,-,'.about -- a little before 11:00 because I knew I had to be .

'.
", .,'at school.

",'", , .. .
, .

'.

"Q Do you recall what time you returned? I take it

you did return? ,',', . '....

A I came back about 6:00 that evening.

Q Did you have occasion to notice anything unusual

11 upon your return home?
12 A Well, I ",alked in and the back door was open about.

13 an inch and a half. I went downstairs into my room" I

Q Take at look at Commonwealth's Exhibit No. 2 over

14

'. 15

Hi.,

17

18

10

20

~l

noticed my receiver was missing.

her. Can you identify that?

.A Yes, I can.

Q What is it?

A it is my Sony AM-~1 stereo receiver, and I can

identifyi t by the serial .nwnber on my owner',s manual.

o On your owner's manual?

" ,',

. ')')
•• ~ I • A.

,0

Yes •

Would you like to have the witne:ss come down and

DEO RE::POHTING
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[Transcript:
P.

January 20,
58, Line 14

1976
to P. 62, Line 16]



MRc DeBOE: I have no questions.

THE COURT: No connection with the suppression

MR. NUNN: Miss Susan 'Graham, this would simply

THE COURT: You may return to the witness room."

that evening about the connection between Mr. Thims and the

" ,

MR. NUNN: She'll testify what she told the officer

THE COURT: What would she corroborate?

MRe NUNN: Yes, sire

vehicle as to where the receiver was found.

be corroborative of other witnesses' stories.

rnoticn?

1

2

3

4

.5

6

7

8
,. '.

9

10

11

- ,;

. , 12
THE COURT: Have her come in then •

13 '
Whereupon,

SUSAN GRAHAM,
.14

'. ," 15

,',16

J7

was called as a witness by and on behalf of the Commonwealth

of Virginia, and'having been previously duly sworn, was

examined and testified as follows:'

18
DIRECT EY~1INATION

10,

" 20 '
Q,

BY MR. NUNN:

Would you state your name please?

, 21

22

,A Susan Graham.

How do you spell your last name?

A G-r-a-h,",:,a-m.

: ..~
DEO REPORTING
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1

61
'. :'

~;

Sop make the evidence relevant to that point. That is why
. ,,'

2

3

4

we are here.
',,' .

.A11 rigtit"
.. ' .. <: ,.~ .

.. "; .:BY.'. MR 'NUNN.. .... •.

.; :!, '. '-.

G

Q.:,., Let me get directly to that then.

'Miss Graham, have you had occasion to see this

before,"th:i:s exhibit.down here?
.' 'jl

-.:;.'

9

10

A.:;: .:Yes.'.
.".'

;;.That's No.2.

Where 'did you see it?

,".,' -

. '.',

11
. :A . In the back seat of Paul Thims'car~ the station-

12

1:3

.14 ..

~'lagon.

Q

A

Did you have occasion to see it thereafter?

Yes, Susan Dorsey put it in the trunk of the
",,'

.15 ..
:Q. The T-Bird?

. '."

A
V

16

18

19

20

21

A. Yes.

. Q Do you recall ",here she got it from?

A Paul Thims ..
Q. Now, directing your attention to the early morning

hours of the 7th, do you recall where you were? This would

be that night.

::.A

Q

Seven?

Yes, this was on the 6th you said.
' .. .'
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62

• '>;/
'. ~... : J .'

2 Q

Yes.
so,' the night of the 6th and 7th; the midcileof

the night.
'. ~,.~'. .' 4' A police station I guess.

....,~.' ..... ",
:5

G

Q

A

The pulice station where?

Falls Church.
~':--. .. -~ ... ..',.::, ...

"'" ...•
7

';-.

Q

8 ~lington County police officers there?

•... J',.

::.'< 10

A

Q

Yes, Officer Dwyer.
Do you recall saying anything to Officer -Dwyer

11 concerning this exhibit?

) 12

13

A

Q

Yes, I told him it was in the t~~nk of the T-BirdQ

Indulge me a moment, Your Honor.
Y(')ntold the officer substantially what you told

.;" ". " 15
:,"" ... :' ..

0..' ..~
.~

.. '16

: 17

. 18

19

20

21

22

. " ',"j.,,;.

A Yes •

MR •• NUNN: I have no.further questions'.

THE COURT: All right, any questio~ }1r. DeBoe'l

HR" DeBOE: No, Your Honor.

THE COURT: All right, you may return to the "dtnes

room.
Does that complete the Commonwealth's evidence?

MR. NUln~: Yes, Your Honor •
',',
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[Transcript: January 20, 1976
P. 65, Line 11 to P. 66, Line 23;
P. 71, Line 8 to P. 77, Line 21

William L. Nunn]



" '

". (

e- ".,;,' "'a...:li* r+cy -

- .....•. ,

"k •.• '1,

65

• .' '~'-~, . t".:

', .. 1
, .:- . ".

"', .... .....

...... '

'\' • i ~•.•.' .

,~llegallyparked~ 'Mr~ 'Kapler was admitted to ,the'hospital,

@,. , .,;

3.,

.;~...'" ,.

:th~Ii'.t;.heY,toldhim they were going to take' the car away.
. ..:.
the' :~inpounding lot at, a later time it was inventoried.

At

";"

•.t,,'

You might argue that the inventory was properly

,- 5 ' ',done,,or the taking away ",as properly done. But in this case
,•...j

,', '6

..'
" ,'7'

"~here is no reason not to have gotten a search warrant, ,and
' .. : ..<1 .. ~"~. . ....

1 ~. . •

'~on~",?f:'the exceptions apply as I understand the law.'

8 ,,'be'glad to cite some cases •
.... .:.

9

......
1.0

11'

12

',".THE COURT: Hr. Nunn, ''1hat do you, have to say?

Let me hear from you first, then I'll look, at the cases.

MR. NUNN: I~ll be the first to admit Kapler is not

'precisely on all fours with the facts of thiscase, but I

13 think the principle is very much the sarne.,

.,-

14
"

15

16

-:1.7

18

10

20

21.

,Briefly, ,Your'Honor, I think there are three argu-

ments which I would like to present against the suppression

'of this exhibit.
First of all it was seized as evidence in a

poss5.hle fo.rgp.,,:,y(;"'.?~ .•._.the check which has the name Davi ':

Woolhyde. Illl admit it's circumstantial. It has ,paid to

testified that was not her signature. There was testimony

from a nurr~er of witnesses that th~ T-Bird was purchased

Wie1 a -- I don't remember if the amount was stated, but

....' ::
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1.

., 2 ...

4:. ,:

5

6

, ,:1 •..

66

his investigation revealed the T-Bird was purchased with a
',1 ..

7
forged check. So, that would be the first argument, that the

8

9

'.10 ...

11

12

13

.14,

15

1G

,17

18

.,19

.,: 20

21

.23

vehicle "'TasseizeC!, as possible evidence in a forgery an:::

uttering case (1gain~t'. to,he ~~f(->nd,,~,~-':.

Secondly, the Commonwealth would argue

THE COURT: (Interposing) You would say seizure

of t.he vehicle itself?

MR. NUI~: Yes, sir.

THE COURT: As evidence, of a possible. forgery charge?

roW.• l\TUNN: Yes, sir.

THE COURT: All right.

J..1ReNUNN: Secondly, of course Officer Dwyer testific;d

even to this very day he doesn't know who the true owner iSe

He did suspect it was possibly a stolen automobile. I think

he would be entitled to seize under those conditions •

Thirdly, I believe, and I believe it's one of the

stronger arguments in this case, t.he defendant had no standin

. 2~3.
to object& The receipt that has been admitted into evidence

DEO REPORT.ING
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)

1

'.2

<)

u

4

, '"5

G

.7

8

9

10

11

12

13

14

15

IG

17

18,

'19

20

21

23

.'2::~:

does not have his name on it. It has the name, if you'll

recall, David woolhyde and Rhonda Thims who is his sister.

There is no .license plate, no registration card, no titleo'

As far as we can determine, there is no reason to believe

it belonged to ~he defendant. There is,.as I say, the

possibility it was stolen.
Now, Section 4601-1, subsection 18 defines the m .•"Ile

as' na person who holds legal title to a vehicle".

46.1-5 prohibits the operation of a vehicle without

a certificate of title. I think there is a wealth of

testimony here that there was' no certificate of title

involved in connection with this vehicle.

64.1-41 requires the owner of a vehicle to secure

a certificate of title. Again, no legal o,~ership with

respect to this vehicle as Officer.Dtvyer testified. He ran

a check. I think he called it the VIN number, the vehicle

identification number. He was unable to determine its

ownership. He had information again and it was purchased wit1

a forged c;heck.
Well, I think I have said 'enough on that particular

argument"
. Summin.g up, I just donOt feel there is enough here

tosho'i'lthe defendant mmed the vehicle, and therefore what i

OEO REPORTING
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:.... .,'
68 '

. ', ..
~!" •.

',:.. ,; .
hasn't been sho"m, for example, the,d~fendant~.lived with

••.•• " •• J ~ ~'.

" ".'
his standing to.object to the seizure of ,.thevehicle. It

, 2

his mother. , . .'

. , r .• ," "."

4

";' t'"

Finally, I believe that' the 'seizure would have been

,5 valid even if there would be some proof that'the defendant I. I

mmedthevehicle. 'I refer to section 18 ..2-110 of the Code

of Virginia. /-. ..•... ,....

THE COURT: 18.2- --
.'
'c' ~ . :;.

• t.'

9 HR. NUNN: (Interposing) "JIO to Your Honor, which

10 provides that any vehicle ,knowingly used. by the operator for.
, .

,11
transporting stolen goods having a value of more than $100

12 shall be forfeited. It do~sn't say it might be or could be,

13
it says shall be forfeited to the Comrnonwealth and shall be

seized. There are no ifs, ands or buts about the statute.

It shall be seized.
The requirement as I see it would be that the

officer had probable cause to seize the vehicle. Nothing in

that statute mentions a search warrant, and I think we all

know there is a long series of cases which clearly spell out

the fact that ,an automobile is a horse of another color.

It is not a houser it's not a shop: it's something that is

moveable.
NOw, what is the evidence that' -the officer who

." .,.
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"

seized. the vehicle and consequently the contents which he
. '."
" j"

discovered during the inventorysearch~.what is' the evidence
: :

he had probable cause tb believe that the vehicle contained
'..

contraband,. stolen goods of a'value of more than $100?

:;P,hyllis Dors'ey testified she told Officer D"TYer

she believed tile defendant stole the stereo. She testified

that it's value :-:....•.
.1.:

',"....... ,'"

',-" .

.(Interposing). Just a minute, H.r. Shear t

•'?:

21

. .22

have the jury corrJback.in the courtroom'. I'am going to
.' ,

excuse them for lunch.
HO\-ldi.'c1'it h'appen this motion was not disposed of

earlier on a'motio::1sday \i'lherethey are supposed to be

disposed of?
MR~ DeBOE: Your Honor, I apologize to the Court,

.but there \'leretwo motions days, the 8th and the 15th.

THE COURT: Yes •.

~IR.:DeBOE:" .And'T'was here on the 8th, ,and I
"

re4,uested permission to file amotion because the evidence

.was just coming out at that':.timeto suppress •

.THE COURT: What about the 15th?

MR. DeBOE: The 15th I was in court, and I advised

Your Honor of that •
.THE COURT: And w'e set it for this time'? In the

---_.--_. - ~-'

';"!
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..... 70

"-'.,'

',,,...1
....... ,

.. " 3
..', .

,J

6

. j:
;"" ....

8
'ro -;"1,--':'

':, 0' ••.• 9.

future if you have a motion that is going to take the amount
.- ..

of time this does, have it heard: on a motions day in advance

of trial, eve 11 if the'trial ha~' to go to another term of cour .,

because this is very inconvenient, having a jury wait. They

sit around here waiting to be sworn, and then you put them in

the jury room while we go through all this. They don't know

'i.;rhat~ s going' on ..

HR. DeBOE: I understand ..''I had no idea the motion

was going to t:ake' this long.' I \'Jasprepared to argue the
..

..'~.,. 'la't'1 of the case .
.";':.10

11

12

13

TIm COURT: Have them come in.

All right, take a seat.

Have the jury come in.

(Whereupon, the jury're~urned to the jury box.)

THE COURT: Ladies and gentlemen, asI indicated

earlier, counsel has motions in this case \'-lhichmust be

heard by. the Court" before the jury is impan~ or before the

jury begins to hear the case. Usually it is our procedure

here that those be done'on a day other thana trial day.

Unfortunately~ that could not be the case in this instance.

Therefore, the motions must be heard now.

'.It is difficult to determine what amount of time

will be necessary before they are completed, but you may be

DEO REPORTiNG
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11
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13
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16

17

,18

71
"excused for 'lunch at this time to returnat'2:00, 'and we

,,,illcommence' the evidence of the case at that time.
. . ...

Th~nk you.
(Whereupon, the jury was temporarily excused.) .

THE COURT: 1\11 right,l.-Ir.Nunn.

,MR. ~~1: All right, sir.

THE COUR'l': All: right, proceed~,.:

MR. NUNN: All right, sir.' ,,'

Well, I think I was in the process of. listing off

very briefly those items ~rllichgave Officer Dwyer probable

cause to seize the vehicle.
First, Phyllis Dorsey told Officer Dwyer when he

met her, or she met him at the door, that she believed the

defendant stole the stereo. She testified. that the value

was, over $250.00. So, that satisfied that .requirement.

Early the nextmorning-- that is more or less

the midnight hours, Officer D\~e~observed the receipt which

I believe is NO.1, Exhibit No. l,\.o{hichwas taken from Hiss

I':" ,.., ".'

19

20

21

Graham referring to a 1962 Ford T-Bird~
Miss Graham told Officer Dwyer she had seen'the

defendant hand the stereo to Miss Susan Dorsey, and seen Miss

Dorsey. put a stereo in the' trunk o~ a 19-62 T-Bird allegedly

belonging to Paul Thims, I believe, ,was her testimony.

bEO REPORTING
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72
",'"'; ~

",THECOURT:' What time did all this occur, the
", ' ..

meeting at the Fairfax or' at the Falls Church poli.~Et stat-i'~~?
;,•.• , , l' - "".~'::.~

HR. NOON:
"';

, THECOURT:

The early morning hours of the ,7th, I

, ,

And that \vas on the early morning 'Of

October 7th?
: ': ....

"-;;,

HIt. NUNN: That's right. ". .:- .". ~[~.............
.. _,' i

"
",', , '

'. ",

".F" •

, " ~rHECOURT: Let us say between 1:00 and 3:00?

HR. NUNN: I believe it \vas aptually later than'

that, about 4:00.
..... , .:'.~ "

'rHE COURT: All right, call it 4:00 then. The

imJ?oundment in _i\rlington ,vas ,.,hen?

r-1H,. NUUN: I' believe the officer testified he

I
I, I

wasnlit:
I

sure about that, but approximately 9:45 I think.

:THECOURT: In the, morning of the 7th? "

HR~NUNN:, That's right, Your Honor.'

THECOURT: That's anywhere from six to eight hours

after the gaining of the knmdedge of the facts that may have

been sufficient to obtain a search warrant?

HR. NUNN: Approximately six hours, that's correct.

'I'HE COURT: That's what I am concerned about here.

I'1R. NUNN: Shall I cont.inue?

THE COUR'l': Yes, sir.
(.;

:,. '"

DFO REPORTiNG
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MR. Nm~: Indulge me just a moment, Your Honor.

Yes, the time is 9:30, close enough.

THE COURT: It's on the impoundment form?

MR. NUNN: Yes, Your Honor, october 7.

So, with all this information, all these links

in the chain of probable cause, Officer Th4Yer seized the

vehicle which he is required to do under the statute.

I think in either case -- whether the vehicle was

the defendant's or "lhether .it wasn"'t -- if it wasn't his
9

vehicle -- there was no evidence it was he has ~o standing
10

to object. If it was his vehicle; I think the statute is
11

12

13

14

15

16

sugared.,
Now, there is case law which supports this.

think one of the most pertinent, closest case to this

case would be Cooper v. California.

THE COURT: All right.

MR. NUNN: 386 US 58.
17

18

19

20

21

22

2:3

THE COURT: What is the Supreme Court Reporter on

it?
MR. NUNN: Let's see if I can find it.

87th Supreme:;Court 788.

THE COURT: All right.
MR. NUNN: In that case there was a similar statut

DEO REPORTING
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.s« < ,I ' •• ~J D t' . '."'ni.$,'"

',. 'Iand forfeited to the stateo

contents of that vehicle.

warrant did seize the vehicle because it was suspected of

..sear~h was 'conduct.ed one ",eek later and the Supreme Court

A warrantless

.- ._- . 7.4 ~'J

.)\.ny:'vehicleknowinqly !

.~.

" ..,.:

the statute. So, therefore they had legal possession of the

,- .valid possession of the vehicle when they impounded-it under

there's beenno'indication to show the purpose for which it

... NO,"1, in'that'case the police of ficer without a
..:' ..•.~:...• .... ,

THE COURT: Now, do the impoundment. papers here

~as impounded, does it?

.'.j.' j,'.held that'''lasperfectly valid because the'officer had legal,

~~ed by the; operator to transport narcotics was to be seized
•.. ;": .,~ .

in. California referring to'narcotics ..

:.ha,ring been used to transport narcotics.
:1'

.:'

1

2

3

4

5

G

7

8

9.

10

11

12

13

14
" HR. NUNN: It is on the stereo here, I think,

15
Your Honoro.

16 Here it is,. yes. It 1S very general, j Your Honor. l-.
.17 "Reason for impounding: evidence~u
18 Now, Officer D\'1Yerdid testify he. suspected it ,~as
19 involved in a forgery. .It might have been stolen. You can
20 see conditions for relief down on the bottom, "proof of
21

23

ownership."
THE COURT: Yes, and the defendant'in this case is

L,

.......
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_ .•.~ .•....._ ••. C"\'rs==:z.J:7'': ,-'O'=tu, ~_.'_" __ ~-.

" .. '

, "

'. f ••

,1;istedas, the owner, alleged O\:,nerof the''vehicle ~d'his'.' .
" .1,

t:-'
",
, , 75

,-

'"

2

3

4

5 "

6 ;

7

8,

9

10

11

12

13

14..:....- .

15'

17 ' '

.', ._' . '.' . .."
mother'saddressI'think. Isn't that the North, 27th Road

.' "

address tha~ was testified to?

11R. NUNN: I believe so.

TIm COURT: That's given as his address.

MR. NUNN: May I see it a moment" Your Honor.
....

THE COURT: '~'lell,it puts owner, then puts address,'

you see?"

MR. NUNN: Yes, that's not the Dorsey residence.

THE COURT: It is not?

MR. NUrm: It must be his.

Yes, that is Thims residenc8p the detective just

informed me.

THE COURT: It is what?
:.- ....

..

.. ,',

HR. NUNN: The Thims residence. ......
'"

..

Additionaliy, u.s~ v Haith, a 1961 4th Circuit case

that's 297 F2d 65. Here the vehicle was seized in accordance

18 THE COURT: (Interposing) U.S. v Haith?

19

20

, 21

22

NR. NUNN~ Yes, sir, H-a-i-t-h, a 4th Circuit case.

Here a vehicle was seized in'accordance, I believe,

wi th a Federal statute for violation "of revenue laws concerni g

moonshine whiskey. There was a search on the spot. It ,..ras

held in that case the subsequent warrantless search was valid
J•••

DEO REPORTING
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since the officers 'did have probable cause to seize the

, .OJ '

, ,

II,
.,.If'

'.~. '.,. :: '
.. ~. :..~ ",: . : :.:' ,:"

., ".'

7bi
. ,"I .:',

•• I.~ ,'. vehicle,'against:lts reputation~
, o' '0

. .'. =-. O. '~'.,

;. ',:

. "fr', " .

. .1'.

bit different, I,think'the principle is the sa~e.

2

3
, ,

'. "

'4

5

6

,7

8

9

I " 0

,Well, this must have been a:forerunner of Cooper •

'~~ince they'had ,probable cause to seize the vehicle, I
. ,I,they were the'refore in la\tlfulpossession of the vehicle and

its contents, and a subsequent search was therefore valid. .1
, . I ,"

, In Chambers v Haroney, ,although the facts are a little
.' , 'I

It is 399 I'"
US 42-90, Supreme Court 1975. ,Of course th:i,s'isthe famous

1970 Supreme Court case
10

11,

12 :

,13

Court --

THE COURT:

HR. nUNN:

THE COURT:

(Interposing) What: is that 90, Supreme
. ,

"

(Interposing) 1975.

Page 1975?

~~,

,'14
. ,. .' "

, '16,,'

17

18

10

20

21

22

MR. NUHN: Yes,' sir. Let me check that •

TIill COURT: What's' the name of the case?

MR. NUNN: M-a-r-o-n-e-y, Chambers v Maroney.

niE COURT: All right.

MR. NDNll: Here, just very briefly, the holding was

and I am,quoting here from the 'supreme Court 'Reporter of 1981

ngiven probable cause to search, either course was reasonable

nder the 4th Amendment.," Here is ""Thatthey're rEderring to,

ither secure a search warrant and then go out and search the
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(Transcript: January 20, 1976
1>. 77, Line 22
P. 79, Line 4

Honorable William L. Winston]
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';'.: .... ,

. :";,

1 vehicle, or search. the vehicle i:rnmediatelywitho4t bothering,

'.- .. ;:
. . ,.. .. ~ :. . :. '.2 to get a search warrant.

. ~', .
: .", !•• ' .. ~.:~:-:~.l"T .

3 . There \'lasa long string of virgini~ ca~eswhich I

4: won' t bore the Court Hi th, culminating .iii Shummv COInmon-

5 ,wealth, 215 Va 498. " .. :.
:.....

_:'-1"

':,',:. ';" .

G

7

THE COURT: 215 Va

tiR. Nmn~: (Interposing)
:~.... ;.

. . ." . :. "l • •• . ,:. .::'" '~,:

498 ,'Your ..Honor"

8

9

10

..
' .. ..:

;,,:. ;.;

THE COURT: That's not an impounding case.
... ..

HR. NUNN: I don't believe it vIas; Your Honor.

THE COURT: I take it it's a probable ,cause for a

i.
11 warrantless search?

~1:R. NUNN:' That r 5 correct. That case held the

13 warrantless search is reasonable. That's what the 4th Amend-

14 ment is to protect against. Namely, a warr~ntless search is

15 reasonable if probable cause to believe the car,contains the

16 fruits of a crime.

17 I think under any of these four arguments, but

18 specifically under the latter two, namely the lack of standin

ID to object" or if he did ovm the vehicle in fact, the statute

20 was triggered and therefore in either set of circumstances the

IA.,.:.V 21 seizure was valid.

THE COURT: I \llouldsuggest you gentlemen possibly

:2:~ during your recess or during. a part. of it, if you have the
.. : :,.........
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.... 1
'.'

2

0:>
v

4

5

6
t ••••

7

8

!)

10

11
.. 12

13

opportunity see what else you can' locate dealing particularly

't1.t th these' things, .\'1hether;or'not impounding can be relied
, .' ...; .

upon as a fall b~ck for'~;.;:'lackof, -.-:-for: the failure to

obtain the search ~'7arran1:7'.That is to say, probable cause

.could have been ample to have supported an affidavit that

would have led any magistrate to the issuance of a search

'tilarrant.

That is .not the':question though.. The question is

the delay of anY"lhere from seven to six, in that vicini ty,

hours, that period of time lapse which would have been
. t.

available to obtain a search warrant where you certainly are

in a jurisdiction where yo" have magistrates that are on duty

around the clock and coupled with the alleged owner's

Look into .that, and see
... ",

<'.,. '

14

.15

16

incarceration, things of that kind.

". what you can furnish \"lhen we come back.

recess untii 2:00.

We will stand in

17

18

19

MR~ DeBOE: Your Honor, before you leave the bench,

if you would like I can give you some cases that say you

can't do that. One is the Cooper v California.

20
THE COURT: Yes? - ".,

21
r.1R. DeBOE': The other I believe is Chambers v.

Maroney, the one cited.

THE COURT: In other ","'oro:1s; if i"'c is an impoundment

. 'DEO REPORTING
,.,. 93 t .3434



,;'j,#,:,.-;."",~..,;;...,.:~._","",,~i.Q;i,.~,~;~~i.ltWil;;,~~~"'"";';"'ii4;";''''''''''''''''••,~\"" •.•••""."..;.,;_~~=''"'"~"'''''''u __ .,~.~~; ••.-
. ~~~;;.t?"-I<';'~;'~~'

". -,':,".

.- .... ,

": .. ,

,., ...",'

. ',..,

~.','

.',...

(Continuing) , Of the' procedures 0

",':' .

. ", .:
.THE ,.'COURT:

It can!t:be a sham, yes, I

"\

I
I

. I
HR. DeBOE: l\nd Coolidge v New,Hampshire is another I

.' • , " , I
I.'think. they tried to rely on the inadvertence~,.,./ . ,', . ' . I

THE COURT.:'.Well, . let us stand in recess until 2:00~ "

Iand '.counsel let me see you here in chambers 0';

• ",r,

.; , '" ,'; .;. 7..9--~!

it ii:as to st~trtoff as' an impoundmen~, it can't bea short \
. '" . . . : ;;~-.:'

:""'ciircuiting of' the' ':'-,
. :::( ..•. "; ..

"t-1:RoDeBOE:,;', (Interposing)

....,",'
7"

.1

, '

. ,3.,;

',,"s,.'

'..,.,.'

{1':Jhereupon,the hearing was recessed to reconvene

" 10

. ;." .

i

\

I-

I
I

. ,',,:

' .....
";"

...•.. -.

,::< ..
:::.

'" ~

. ' .."

'.' '.",
. ':~.' .'

.. , .
. .~.' ..' :.,

'.,'.

. ' ,";' .

15

]9.-"

.17~'

" 11

. ;

..... ,. ,-.:-

18
;.~.-
..... "

20_21
22

'., .2:3
:,' .'

--~--,------------_ .._-~-_."._..

.: .
" ,,"
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1

2

3

4.

6

7

8

9

10

11

12

13

WITNESSES

Phillis Lee Dorsey

Susan Carol Dorsey

Joseph Edward Shaeffer

Paul Christian Thims

COI,,"IMONvffiALTH
NO.

DIRECT. CRO[;S BEDffiECT RECROSS

4 9 13

1 .- ::0.....)

24 30 35

35 41 46

4.7 54

85 92

FOR IN
IDENT. EVID.

1

15

16

,-
.1 I

Check for $45

'I'I>JO eb0cks partin 1.1v blank

84

84

18

19

20

21

22

5

DEFENSE

1

Impoundment Sheet

Receipt for Thunderbird

. pEO REPORTING

84

86



[Transcript: March 3, 1976
P. 15, Line 2 to P. 24, Line 3

Susan Graham]



1

2

3

4

5

6

7

15

~rhere.upon,

SUSAN GRAHAM

"las called as a witness by and on behalf of the Commonwealth,

and after having been previously duly sworn, was examined

and testified as follows:
DIRECT EXAMINATION

8

9

10

11

12

):3

14

Q

A

Q

A

Q

Q

Susan, would you state your name, please?

Susan Graham.
How old are you?

Sixteen.
You live here j.n Arlington?

All right. Directing your attention to the

15

16

17

13

19

afternoon of the 6th of OCtober, 1975, did you have
occasion to be at the Lubber Run Recreation Center?

!-1R.NU1'ill: The 6th of october, Your Honor.

21

22

28

Q

A

Q

Do you recall approximately what time you arrived

About 2 o'clock.
In the afternoon or morning?

\



1G
1.
!

BY' 11ft•• l'lUNNt

1-1R.DeBOE: Your Honor, he is leading again.

on these items.

I
I

I
C •• ,.""Jc1~:JV.,

I
i

All r ig-:1t. Did he stay there ,.Iith you?

Yes.

The Sal1:e Paul Thil\"tS as the defendant in this

THECOURT: Objection overruled.

THE COURT: All right, sir.

TIm l'lITNESS: Yes, he said that he \'iasgoing over

Q Before. Mr. Thims left, did you have occasion to

MR. DeBOE: (Interposing) Your Honor, I think

o J.\bout 3 o'clock. All right. 'N(Y.'l, before he left,

Q Did there come a time when you sa'rI him again?

A Yes, at 3 o'clock in the afternoon.

Q

A No.

A

Q Ha~ did you get there?

1\ In the a.fternoon .•

to the Dorseys' house.

hear any statement from him?

particular instance, I would like to have a foundation ,laid

he is leading the ,,1itness rather substantially. In this

did he make any --

1

2

3

4

;)

6

7

8

9

10

11

12

13
:: ..

'14

15

16

17

18

19

20

21

22

2;3



BY MR. NUNN: .17

1

~

3

4

5

6

7

8

9,

10

11

12

13
.p' •.
i

14

]5

16

17

18

19

20

21

22

2:3

Q Did he say what he was going to do?

A He was going to take some checks.
Q Now, you said I believe, you stated you came

A Yes.
Q All right. Did you notice anything unusual when

be returned?
A 'Om,yes, he had the stereo components with him.

.Q Okay.. Did it look like this stereo over here?

'where h@ got the stereo?
MR. DeBOE: Your Honor, unless she was there.

As to hearsay, I would object to it.•

she knows it' s from.

BY MR•• NUNN:

Q Do you have personal knowledge of where he got

this stereo?
A All I can say is that he said

THE COURTs (Interposing) You may say that .•

Mr. DeBoe says you have to see it in order to testify to it.

That is not so.



1

2

3

4

5

6

7

8

9

10

11

12

13
,,~..

14

15

16

17

18

19

20

21

22

23

18

THE HIT!mSS: Yes, he said that he got it from

the norseys' house.

BY MR. NUNNs

Q And what did you all do after he came back? Do

you recall?
A l'le went o\--er to some guy's house and paid for a.

T-Birdo
THE COURT: I beg your pardono

THE WITNESS: Paid for aT-Bird.
THECOURT: Went to whose house?

i
THE COURT: Now, you and the defendant went there '(

THEWITNESS: And Susan Dorsey, yes.

T-Bird? Do you rememberwhat color it was?

THEWITNESS: I think it was blue.

BY MR. NUNl{:

Q It's been some time •. Directing your attention
to the early morning hours of OCtober 7, 1975, do you remerob

where you were?
A Yes, I w~s in the police station.

Q Where was that?

A Falls Church.



I

2

Q

19
Falls Church? Do you remember who was there?

3 Officer Conway. That is all I can remember.
4

5

6

7

8

9

Q

A

Q

Was th~re anybody else there?

Just Susan Dorsey and Ronda and Paul.

Yes-, but I don I t remember their names.

Do you reca 11 --:_
THE COURT: (Interposing) When was this that

10

11

12

13

15

IG

you were at the police station in Falls Church?

THE l'JITNESS: It was on OCtober 7th in the early
hours of the-morning. I don't know exactly what time.

THE COURT: All right.

Do you recall making any statement to the officers
having any conversation with them?

17

18

19

~o

21

22

23

A

0-

officers?

Yes.

Do you r-ecallapproximately what you said to the

Approximately what-I have said here.
MR. NUNN: I have no further questions.
THE COURT: By that, did you tell the officers

\.



20

well, Paul told I

Mr. DeBOE.

I. have no further question.s, Your Honor

CROSS EXAMINATION
THE COURT:

'.rHE 1j;;rn:n.::ss: Susan Dorsey had

.BY MR. DeBOE.

THE COURT: NO\~, was the defcnd.unt prese.nt \'lhOii'l

THECOURT: All right.. Now, where was the T-Bird

'.I'lllii'JII'!.'H::;SS; r told thCIfI that Ikne'~l ~vherc the

THE COURT: All right, sir .•.

Q About seven months. Is he a good friend of yours?

Q How long have you known Paul Thims, .Susan?

A About seven months.

at the time that you 'Vlere at the station in Falls Church?

you' told the police that'?

house. That is what I told the police.

put them in the trunk of his T-Bird.

her to' t.ake the ste,reo cornponents out of the car and so she

stereo components were and that he had taken the checks.

I thin1~you );:retter. state what you told them.

stereo was?

1

2

3

,1

5

6,

7-

8

9

10

11

12

1~ti: 13

1,1

15

16

17

18

19

20

21'

22

23
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21

BY MR.. DeBOE:

A No ••

A Yes.

A Yes.

Is he your boyfriend now?

THECOURT:I thought you just testified that you

Q Has he your hoyfriend at one time?

Q

r.rmcoun'l': All right.

THE W!TNE~S:' Yes, !wa~*

THE COURT: Were you arrested at all?

MR. DeBOE: When 1'1%'•. Thimswas arrested, I wanted

A No.

THECOURT: ~'1hat_''''as that question?

l"l'I:;-;: HITl.'ffiSS: Yes, but I '''as not arrested with him

Q And wers you with him when you all were arrested

Q Isn't it true that you had in your possession a

A Yes.

o It was partially made out. was it not?
A Yes.

out in Falls Church?

to know if she wa~ ,.••i th. him and she said no, she was not.

were present at the police station out there.

check pf Susan Dorsey!s?

1

')..
3

4

5

6

7

8

9

10

11

12

13

14.~~
15

16

17

18

19

20

21

22

2:3

-'----_._-_._---_._---_. __ ._--- .....~_._-----~--
DEO REPORTING , .



22
1

a
..

Now, did you tell them about knowing where the
2

3

4

5

6

7

8

9

10

11

12

13

1-1

15

16

18

19

20

21

stereo was and what had happened that day before or after

OfficerD\vyer told you that Paul Thims no longer loved. you?

MR.l~UNN:I don't understandthat question

myself.

THE COURT: Would you repeat it?

BY MR. DeBOE:

Q Did you make the statement about knowing where

happened that day - did you make that statement before

or after Officer Dwyer t.old you Paul Thims no longer loved

you?
MR. NUNN: If it please the court, it is not the

words I misunderstand. It is the way the words are put

together. , This sounds like one of ,thetse "if you stop

beating your '\.\'ife" questions.

MR. DeBOE: I asked if it was before or after

Officer Dwyer told her Paul Thims no longer loved her?

,THE COURT: Go ahead and answer it.

THEWITNESS: The Officer never told me that he

didn't love mEl. He told me that he had been seeing another

girl, yes.

DEO REPORTING
. 9::l1.::14~4



was a T-Bird and that the stereo was in it and was in front

or after he made that statement?

r.m. NTJ1m: T \'.'Ould object to th.at quest.ion.

;: ,"

"

i
i:

Did you love Paul Thims?After?

Yes.

Yes.

Were you kept in detention for awhile after

BY MR. DeBOE:

. Yes.

Q

..•..

BY MR. DeBOE:

Q '. I beg your pardon. Di.d you tell him this before

THE COURT: Any other questions?

.
Q And you told the. police officers that the:'e

Q And vas Susan Dcrsey retaIned in detention?

Q

Q And that Paul Thims had bought the T-Bird?

1"'\ 'And as far. as you know Paul'Thimswas under

A Aftex:.

A Yes•

A Yes.

A

A

this?

of Pau't Thims' house?

arrest at this time, was he?

1

2

3

4

5

6

7

8

9
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13
~~.~
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J;'j

IG

17

18

19

20

21

22

23

. \

DEO REPORTING



1

[Transcript: March 3, 1976
P. 24, Line 11 to P. 30, Line 23

Susan Carol Dorsey)
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24

MR. NUNN: Susan Dorsey, Your Honor.

THE COliRT: Did you tell them tlmt Paul Thims

,"!<"l'

DIRECT EXAMINATION

BY MR. NUNN:

THE vHTNESS: Yes.

Q You better speak up a little louder now~ good

SUSAN CAROl, DORSEY

A 2713 North Florida street.

Whereupon,

Q Where do you live?

Q You are Phillis's sister. How old are you?
A Susan Carol Dcr se-y.

<ll?' A Sixteen.

and loud so I can hear you all the way over here.

and testified as follows:

'>laS called as a wi.tnessby and on behalf of the conunnnwealth,

MR. DeBOE: I have nothing further.

MR. Nut,1N: Susan Dorsey, Your Honor, will be the

next witness.
THE COURT: All right. The next witness is who?

told you that.?

1

2

3

4

5

6

7

8

9

10
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~"'-.•. 13
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22

23
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" )

A About t\tiO.

1\ Yes, I cUd.

A Paul drove us.

A A Sony stereo.

Did there come a ti.me you saw h:h:il

How did you get there?

Yes.

Did he stay there?

No, he did not.

Pardon

No.

Yes.

About three.

All, right •. Did he ,have anything with him? Did

He did not?

Do you remember when that was?

Susan, did you have occasion to be at the Lubber

Q Do you recall what time you got there?

o

o Do you want to point out Paul? Paul Thims,the

Q Okay. Did he have anything else with him?

Run Recreation Center on the ~thQfOctober?

defendant in this case?

A

n

A

fl
\..;

A

Q

again'.?

A

Q

A
r,!'

Q

you observe anything ahat he had with him?

1

2

3,

4

5

6

7

8

9

10

11

12

13
-r.".

14

15

16

17

18

19

20
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A Checks.

~'1hosecheck is it?Q

A It is my sister's.
Q Your sister, l'hi11i8' s'? i'That happened concerning

A Yes.

Q 1\11 right. X 5hO"/7 you t1lis check. It IS on

MR. DeBOE: Your Honor, I don't think he has

laid a foundation. She hasn't said how she had occasion
to see that check or any other checlc like that. There has
been no statement as to what the circumstances were surroundi 9

it,when she saw it, or what happened leading .uP to thatp -

why he had the check.
THE COURT: You may proceed.

the Virginia National Bank. It i.s No. 137 in the upper

right hand corner and I ask you ,,,hetheryou have seen that

before •.

A Yeah.

Q Okay. ~\That were the ci.rcumstances in which you

.saw that check before?
A I don't uhderstand what you are saying.

Q Okay. Let me ask it another way then. Do you

1

2

3

4

5

6

~7

8

9 ..

10
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27

THE WITNESS: Because my sister does have Chf~Gks

THECOURT: The question was how he got it. Do

!-iR. DeBOE: I'd like to know how she knows where

~. ."

";':

Yes.

THE COURT: How do you know that?

In Paul's car.
:~;~

In Paul's car? All right.

TIrE CCC,::,T: ~.'Jas that \vhen he C~1.me bv.ck to,

THE ~lITNESS:.

BY r-m. NUNN t

BY MR. NtJNN t

THE WITNESS: No, I do not.

THE COURT: First you said you do knOV1?

THE WITNESS: I will restate it. I think he got

THECOURT: Your know it was your sister's check
. \

Q .Do you knowwhere he got that check?

A Yes.

Q

Q ~l~re did you see this check?

A

you know hOVl he got it?

it from my house, my- sister's.

like this and it says her check.
".

he got that check, if he did •

Lubber Run?

1

2
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4

5

6
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2

3

4

G

6

7

8

9
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17
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and that he had it ",hen he got hack?

BY MR. NUNN:

Q Okay. Then what happened with respect to this

1\ lie asked me if I \'lould",Triteout a check for

0.D .<-:lmO\.mtof $45.00.

. MR. DeBOE: Your Honor, I think we are getting

into an area o,f a crime that is not charged to show something

to do with the crime that is charged and perhaps the

of an automobile at a' later time. However, I think:that

the evidence will show that that check was unknown to the

police o:fLi,cs:c'; at e:£) tirr,? al J. this h2<pp€ncc1 and all of i,~;:'_sI

has come out long since the charge.

'I;L;~:C0:::~'"I.',~':Vie' 11 fi"nd that. out as the evidence

develops. What was your question?

BY r-m. NUNN:

'0 My'question was, I believe you had answered that

he asked you to fill it out. And my question was, did you

fill that check out?

A Yes, I did.
o Did you sign your sister's name down there on the



3. bottom?
2 A Yes.
3

4
A I do believe that he gave it to a guy to sell

5
him a car.

29

6

7
Q

A

Do you know what kind of car i~ was?

I think it was a T~Bird.
8

9

10

11

12

13

14

15

16

17

18

19

Q Okay. N~l, directing your attention __

THE COURT: (Interposing) It was a what?

THE WITNESS: T-Bird.

THE COURT: Is it the same one that' has been
referred to here?

BY MR. NUlffl :

Q " In other words, Paul bought:-ac-' car with it and.,

tLe car happened to be a T-Bird. Is that right? Okay.

October 7th, this would be that evening, right, that night?

-j

Do you recall where you were and who you were talking to?
20 ~

A Officer Dwyer.
21

Q Okay. Anybody else you were talking to?

.1

Q Do you knrn~where you were?
23

A Two other officers.
!-,

DEO REPORTING
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I

I
i

.•.••••: pr'\ •••.~.•.

.1 •.1.•.•••>~~\.....•li,:i..l1>"" ~ :";"••. ~.,. .••
•\,' ,~. - It,

BY MR. DeBOE:

THE COURT: Mr. DenOE.

A 2713 North Florida street.

o Were you living there on the 6th of OCtober?

Q Ma'am, what is your address again, please?

Q You just don't recall?

A .Na, I don't thin~ so.

Q All right. Do you recall saying anything to the
A Yes.•

Q All right. Do you recall saying anything to the
A Falls Church Police station.

Did you live there?

questions •

officers concerning the ~-Bird?

the officers. That is correct. I mean you did tallt to the

officers?

officers concerning this check, if you recall?

Hhere "las this'?1

2

3

4.

;)
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[Transcript:
P.

March 3, 1976
34, Line 4 to P. 34, Line 23

Susan Carol Dorsey)



1

3

34

are having this hearing again about. We are not trying the

m;:mon the case at this po1.nt.

BY l-iR. DeBOE:

4
Q Did you talk with the officers about Paul Thims

5
that evenixlg?

6
.A

Q

Yes.
I.

Did you know about the items in the T-Bird?

8
Did you know t.here were some items in theT-Bird, stereo?

9
A Well, I took the stereo from the stationwagon and

10 put it in the T-Bird.

11

12

13

14

Q You did?
, THE COURT: l'v11ere did you do that?

THE COURT: Well, was the wagon turned in to get

15

]f,

17

18

19

20

21'

22

the T-Bird?
THE \HTNESS: No.

TIre C01.JR'1'J Then where did you do it',? \fuere?

I'm referring to a place.
TIlE WITNES S: I don' t remember whera it was. It

was in Falls Church •.
THE COURT: But it was at the time of the purchase

of the wagon?
THE l.aTNESS: The T-Bird.

,..
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['rranscript: March 3, 19'76
P. 46, Line 17 to P. 82, Line 7

Officer Dwyer]
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1 original one that you have proffered initially fo~ the

3

4

MR. Ntn\fN: I have no further questions theh"

MR. DeBOE: No questions, Your Honor.
TI!.E COUR'J': All right.. May Mr. shaeffer be

6

~
7

8

excused to leave?
MR. NUNN:

THE COURT:

..'

Yes, sir.
You .are excused and may leave.

9

10

12

13

14

15

IG

MR. NUNN: I would call Officer Dwyer.

Whereupon,

was called as a witness by and on behalf of the commonwealth,'

and after having been previously duly sworn, was examined

and testified as follows:
DIRECT ~iINATION

17

18

19

20

'21

22

2:3

Q

A

A.

Q

A

Q

Officer, would you state your name, pleaso?

Yes, sir. Michael Joseph DwYer.

Would you spell your last name?

o-w-y-e-r.
~1hat is your occupation?
I am a police officer, Arlington County, Virgin! ..

How long have you been so employed?



,

4-

1\ ~~~CS, .sir. I believe it was 52 --

it?

Q Is that in J\rl'ington?

. . ~~.

Yes, sir, I was.

A Yes, sir, I did.

o What if anything occurred when you arrived?
A Yes, sir, it is.

Q 1\s a i(::3ult,"111at if anyt.hing did you do in

A I responded to the complainant's address,

Q Directing your attention to approximately

Q (Interposing) If you recall,.whose house was

A Yes, sir, 1500 hours.

Q Do you recall what time you carneon duty that
A

Q '\j:;ere you on duty on 'die 0t:h of ()ctobe:r:, 19757

~A It was the Dorsey's family house.

1\ One year, five months.

~~at if anything did you observe when you arrived?

spoke to the complainant.

response to that complaint?

citizen complaint?

day?

6:30 that evening, did you have occasion to respond to a

1

q~

3

4

5

G

7

8

9-. 10

11

12

~(- .• 13~.'

1 I
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pointed out. "

BY MR. NUNNz

As a result of your investigation, were you ableQ

A Aside from the receiver, excuse me, Miss Dorsey

~
Q Go ahead, Officer.

THE WITNESSz Yes, sir, it was.

A A Sony AM-FM stereo Receiver.

A Yes, .sir, I was.

Q Did you investigate her complaint?
A Yes, sir, I did. I examined the points that she

MR. DeBOE: I'd like as a result of this,

Q What were those things?

A The complainant met me at the door and showed

indicated that other personal property was taken, some of
which were personal identification of Miss Dorsey's,

telling you that?

and what he made a report of in his initial report.

did you determine what was missing? I'd like to have a
foundation laid for that, how he knOws what was missing

to determine whether anything was missing?

me various points of interest involving a burglary

that occurred at that house during that day.

1

2
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so

BY MR. NT.J'NN:

BY MR.. NUNN: ','

THE COtjRT: All right.

,
1-

I
.j ,

....

. ~~' .•.

~... .ae •..errrll.neDid you(Interposing)'ltm COURT:

Q As a result of ~~ur investigation, officer, were

THE WITNESS: Yes, sir, I did. Those items were

THE COURT: Objection sustained.

THE COURT, Objection is overruled. You may

V~~.DeBOE: Objection, leading. Asslli~ing a

A Yes, I was.
I~. DeBOE: Your Honor, he is leading. He is

o It.ll r .i..ght. 'Did th (~:re cC'Tt,ea time tha't you

Q Now, as a result

not laying a foundation. I would like him to proceed in

a proper manner of qUestioning~

investigation''''

se,l'Ei:t~~\l-c'he.c~~sbelong ing to Miss Phillis Dorse~{.

you able to determine the existence of any suspects?

that anything else was missing as a result of your'

learned that there were some checks missing?

fact not in evidence.

Miss Ph~llis Dorsey's.1

2

3
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.. '
suspects?

Q Did you determine the existence of any possible

cross-examine as to all of this.

l~. DeBOE: I shall, Your Honor.
BY MR. NUNN: .

Yes, I did.A

A Yes, I did. Through ta.lking to the complainant/.

Miss Dorsey, she indicated to me -- told me that she
suspected Paul Thims as being the perpetrator of the
crime.

Q All right. Directing your attention to

later on that evening, did.you have occasion to be at the
Falls Church Police Department?

Q Do you recall what time you were there?

THE COURT: Excuse me. l'fuat-- did she give
any underlying reasons of why she suspected the defendant
of being the pe+p~tF~tQr~of any burglary or larceny?

THE WITNESS: Yes, sir, she told me that both
Paul Thims and his sister, Ronda Thtms had been in the house
on several occasions prior to the burglary that I took

the report on and that items had been taken from the house
about the same time that the Thims family was in there on
those previous occasions and it was for this reason she

1
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indicated to me she suspected Paul Thims and his sister,

Ronda Thims •.

BY MR. NUNNz

Q VTtlat t..L'J119did you a!:ri ve at tl1e FaJ_ls. Cburch

police Department?
A It was approximately 12 midnight, early morning

hours.
o ~fuatdid you do upon arrival?,
A I spoke to the arresting officers that apprehende

the Thimses, Susan Dorsey, Susan Graham.
Q All right, sir. Did you see any items upon your

m:ri.v~17

A Yes, sir, I did.;

l"li"?.DeBeE:' Let me seE: that receipt justa:

moment, please.

o I show you these exhibits, Officer. The first

one appears to be a receipt. Have you seen that before?

A Yes, sir, I have.
!lj'

Q Where did you see it?

A I saw that at the Falls Church' police Department

the night of the arrest.
Q All right, sir. I show you these two checks,



'53

6th.

A Yes, sir, I have.

the upper right~r:and corner. '.'The other iELmarkcd No. 1Y:'

G);"l:~;<) I
an .

Q (Interposing) Do you recall what time the

.1\ :i~\3, sir.. I 'believe about 2:12 hours.

Virginia National Bank checks. One is marked No. 127 in

A The Falls Church Police Department at the same

A Yes, sir. Susan Graham indicated to me ber
a.DOYou r.ecallthe substance of that interview.

A tvell, after.~p.eR.'ki:n9to the officers that made

Q ~~at did you then do if anything?

Q ~fuathappened then if anything?

Q ~~ere did you see those?

fi,lled out. I ask you if you have se~n those before.

in the upper right-hand corner. Neither is completely

and at appr.oxirr.a.tely 1: 30 in the morning V.'e conducted

interview with Susan Graham which --

interview was completed?

involvement and the involvement of others in the burglary
',:

in Arlington County on that day, the previous day, on the

1
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A Wel.l, after she gave us a verbal statement, we
l
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a.sked that she would give us a written statement, which she

did, and in that: written statement she implicated Paul Thim;~~

MR. DeBOE: Your Honor, the best evidence of that

is the written statement.
THE COURT: Is it where it can be obtained?
THE 'VlITNESS: Is that the written statement, sir?

TIlliCOu~T: .urn-hum.
THE WITNESS: Right naw I don't believe so.

BY r-m. NUNN:

Q It is in the Falls Church police Department,
.. ,

i5n.~t it?

A Yes, sir.
Q I believe the officer is competent to testify

A I was there during the interview.
MR. DeBOE: Your Honor, I object.
~iE COURT: The objection is overruled.

MR. DeBOE: Note my exceptiono

& BY MR. NUNN:

Q Would you continue to describe the contents of

Susan Graham's conversation with the officers?
.1\. Yes, sir. ~usan Gral1am told me that she bad

been with the defendant and Susan Dorsey and Ronda Thims
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that dc:l.Yfor the better part of the afternoon and that at
approxirnately 1400 hours,. 2 oCcloC}~ in the a.fternoon, Paul

THE COURT: (Interposing) Nhat time is that

now?
"

THE WITNESS. About 2 o'clock in the afternoon.
I

THE CO\.:RT: 2 p.m.

TI1EWITNESS: Drove her, Susan Graham and Susan

Dorsey down to Lubber Run Recreation Center, I guess,
approximately 2 o'clock in the afternoon. left them down

at which time she told me she observed a stereo in the
back seat of the 'lle1iicleand some check.s and she also advised

MR. DeBOE: (Interposing) Your Honor, this is

just getting into memory and hearsay and the girl is here

to testify'. I think it is cumulative.

THE COURT: His state -- '.
MR. DeBOE: (Interposing) I withdraw the

objection.
THE COURT: His state of mind is a critical issue

in the case on the issue of probabl~ cause and hearsay is

admissible to.show probable cause.
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BR. D8BOB: I \'lithdra'" the objection.

THE COURT: Then I'd like for you, unless you
have a serious objection, not to interrupt the testimony.

t~ow, I want the answer read back.

THE COURT: You may proceed.,

TIm HITI\"ESS: Yes, sir. Shealso advised me that

Paul Thims told her that he was going back to the Dorsey

home to try to-pick up some more items.

BY MR. NUNN:

Q All right. w~hatdid she in your presence state

what happened with the stereo she had mentioned?
A Yes, sir. I am not sure whether it was Susan

Dor'sey that told me this or' whether it was Susan Gr<::.ham'but

National Pawnbrokers davffi at the 3100 block of Lee Highway

and for some reasonpr other, it malfunctioned and the cl~rk

at the Pawnbrokers \~uld not accept it.
9 And what if anything did occur to the stereo

thereafter?
A After it was unsuccessful at being pawned off,

the stereo was placed in the back of a 19~2 Ford T-Bird,

blue in color.
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THE ttlITNESS: Yes, sir.

trunk? .

It would he rOiJghly 3 t 15 hOln:s in tn.c.Sl.r~Y0.5,

After interviewing Susan Graham, we turned to the
Then what did you d6?Q

A At approximately 4 :15 hours, I believe the
Q What time was that completed?

Q That began at approximately.3t15, you say?

-nmCOtTRT: You mean on the back seat or in the

THENIT!~"ES~: It 'Vias placed in the right r.ear

THE COURT: That is _according to susan's story

A Yes, sir.
ii:~

Q All right, sir. I believe you mentioned the

of approximately 40, 45 minutes to have the interview typewri ten
intervi~~ itself was completed. There was a waiting period

other defendant, Susan Dorsey, and conducted an interview

to yOU"?

morning.

statement was typed up. ~~at time were you completely

corner of the trunk, Your Honor.

. vv'ith susannorseyw~ich began approximately 3: 15 hours.
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up and theninitialledo

Tm~ COURT: That would have been compJEt.ed at

\'inattime?

THE WITNESS: Approximately 5:10, Your honor •.

Q Do you J::ec<3.11the Gubst;ance of the £>tatcm:;E.'nt: ~ch:it

you heard from Miss Dorsey?

A Yes, sir. Susan Dorsey also implicated her
involvement as well as the defendant's in the burglary
and grand larceny that occurred at her family's home

earlier the previous day and she spoke of the stereo recorder
which she found to be a surpri~e to her because when she
had left the house that day1:1':,f;stereowas still fu (;".:l:e and

when she was picked up at Lubber Run Recreation Center,
along with Susan Graham, she observed the stereo in the
back seat, I believe, of the defendant's car and the

the stereo bei.ng taken because he wanted to use the money
to purchase the vehicle.

iii'~ tv.hat vehicle was that?

A That was the 1962 Ford T-Bird, blue.

Q Was that vehicle, according to her statement, her
cohversation, was that vehicle purchased?



I Yes:, sir, it was. She advised me that the

5

3 MR. DeBOE: Objection. She was here and she
4 is still here. The characterization of force.
5

6

7

8

9

Q

A

'rEF. COt.'!RT: Objection overruled.

MR. DeBOE: Note my exception, please.
BY lIL:Z. NtJ:TN:

All right. Go ahead, Officer.

She'advised me that --told me that the defendant

11 vehicle. She stated that she objected and was told that

12 everybody else was chipping in by the defendant, why couldn't
.,

13 . she, so on that basis she did write a check for $45 and

14 forged her sister's signature on her sister's check~
J ;:;

16 purchased?
And then the T-Bird, I take it was subsequently

17 A Yes, sir •. The check was given to the defendant
18 who passed it for the T-Bird.

19
Q .,;,- Did there come a time \-"henyou left the Falls

- 20 Church Police Department?
'I A

o
A

IDo;rn;na

Yes, sir, there was.

Do you recall approximately what time that was?
Yes, s~r, it was approximately ~:30 in the

. "



so

Q Do you recall what time you arrived there?

Q Do you recall what time you left?

Q ~fuere did you go at that time?

I

i

)

. .. ..

.;,\

~~,en we left the Northern Virginia Detention E080, I
I

Yes, sir, there was.

Yes, sir. It was approximately 900 hours.

Do you recall when that was?

A

A'

Q

A I, along with another officer, transported the

Q Did there come a time when you arrived at the

A Yes, sir. I believe it was about 7:05, 7:15,

Q Somewhere between 7:05 and 7:15, you say?

A Yes" sir, definitely.

A Yes, sir, that would be ,approximately 20 until 8.
Q 'In what direction did you go? Wbat route did you

A

Q ~~at'did you do then?

A I went up to our Criminal Investigation Division
\

three juveniles, three female juveniles down to the Northern
Virginia Detention Home in Alexandria.

somewhere thereabouts.

follmJ?

back into the Arlington ju:r.isd:l.ction ata.pp:roxirnately 0800

Arlington County Police Department?

1

2

".)

4

5

6

7 '

8

9

10

11

12

13
<t'~

14

1:)

16

17

18

19

20

21

22

23



1

2

3

4

5

-7

8

10

lJ:

12

,

61

and: spoke with- one~ox: the, detectives that wou1d~be handling

the case at which time he advised the vehicle should be

llupounded because
MR. DeBOE: (Interposing) Your Honor.
THE COURT: Objection is sustained.

BY .MR. NUNN:

o Did there come a time \'Jhen you left the Arlin]' ton

County Police Department?
A Yes, sir,-there was.

Q Approximately when was that?
A Appr0ximately9:10.
Q ~~re did you go at that point?

13

14
on :nth :

.. , d~.•.....~.. " .

15

Hi

17

18

19

~o

21

22

<:t"e~.tdence?
A I observed from the street as I:was coming up

on the house, the 1962 FordT-Bird, blue in color, parked

in the driveway.
~'Q You were on the public street when you observed

the T-Bird?
A Yes, sir, I was.

Q ~'7asit lOGated in a 'gSlrage or any other enG-losed

area?



1

2

-------------------,------------

A, No, sir, it was in plain view.

4

Q

A

"-that did you then do if anything?

Upon arrival, I tried to ascertain ownership
, -

5

6

,7

8

9

VIN number, Vehicle Identification Number through the

computers and was unable to determine who the legal ownershi

be16n'jed to or legally registered to.

Q Did you check the license plates?

vehicle you had been told about earlier that evening?'

o Did this vehicle n~tch the description of the
10

11

12

A There were no license plates on the vehicle.

]':>,0

14

15,

17

18

19

20

21

22

A -Yes, sir, I was told the type and make of the

vehicle and where I could find the vehicle.'

Q What did you then do?

A I lmpotmded the vehicle, seized the vehi.cle

for evidence, having been purchased with stolen checks"

stolen, forged checks.

Q And subsequent to seizing the vehicle, did ,you

conduct an inventory of its contents?

A Yes, sir, I-did.
\

Q Did you seize any evidence as a ~esult of that

inventory?
, ,.... ~

A Yes, sir. Several items were taken into custody



1

2

r

, .<tift;
-,':for protection and one was taken into custody as evidence

and that is the .stereo sitting over there •.
3

4

Q

bearing?
The'stereotl1at is the subject of this suppressio

r•• __ '

5

6

7

8

9

10

11

12

13

14,

15

16

18

19

20

1\ Yes, sir.

o OVer there on the desk?

MR. NtTh."N: If you wilt i.ndulge me just a moment,

. Your Honor.

THECOURT:Was the vehicle left at the Thims

residence?

THE WITNESS: Yes. When I got there, sir, it

was at the Thims residence. Two of the other defendants

said that the defendant had obtained tags from his l'1other& s

" vehicle and driven, the vehicle to hi-a house after pl1rchasing

it.

THE COURT: I mean after you did what you di.d

to the vehicle or took the evidence from it, was the vehicle II'

II',
left there at tile Thims residence?

TEE WITNESS: No, sir, it was impounded and taken I
to our property yard.

Yes, sir, it was.
It was taken to the property yard?

21
THE COURT:

THE COURT:

i
I

Were impoundment sheets filled out I
----,--_._-,~._-----

D.EO REPORTING
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morning, is that right?

THE COURT: Mr. DeBoe.

CROSS ~1INATION

MR.• NUNN: All right. I have no further

IWe left there around nt30 in the mornin~.
I_________ . •. . 1

B:t MR. NUNN:

Where was the inventory conducted of the

l~o, sir.

o

Q. 1:10 and you left there about 5:00 in the

THE WITNESs: ~es. S~~, they wer~~

A It would be approximately 1:10 in the morning.

Q NOW, what t.iIne did you get to the Falls Church

BY MR. DeBOE:

Q NOW, upon seizing the stereo, what did you do

A. I immediately returned to the police department

A It \I-,'as conducted at the scene where the vehicle

A

on the'impoundm~~t?

with it?

contents of the vehicle?

and handcarried it up to our identification section for

was originally located at the Thimshouse.

Police Department?

comparison analysis for latent fingerprints.

questions.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

.17"

18

19

20

21

22

23

r"\
.:

~,.'\-~... ,-

..
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Q. Where did you go? Did you go out there by
yourself or with somebody?

A I respondedby myself.

~ By yourself? Did there COme a tL~e another
officer became involved?

A Xfm not quite sure I under$tand that.

Q When did.you leave the~Fall.s Church Police
Department?

A At 6:30 in the morning.

Q At n:30 in the morning?

A Yes, sir.

Q Whowas with you?

A Ronda Tbims, Susan Dorsey, Susan Graham, and
Officer James Griswald.

Q Officer Griswald? And he accompanied you to
where? Arlington County Police Station?

A We first came down to drop off Officer Griswald's

vehicle at the Police Department and Officer Griswald came
with me in my cruiser and we drove Over

o (Interposing) At that time, at that instant,

you l"1adali .the information that you have testified to

before; did you not, about the supposedly buying the

automobile, seeing a receipt there?
L. .. . .__

DEO REPORTING
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•....:.

. ::
THE COURT: When was that, Mr. DeBoe?

2
BY MR. DeBOE:I

\;._'i
3

Q ~~Qn they arrived at the Arlington County Police
4

Department, you knew or you had>the information relating
5

to all of the events that occurred prior to your going to
6

the Falls Church Police Department at 1 oOclock, did you
7

not?
8

A Yes, sir.
9

o And you stopped to drop off the cruiser and at
10

that time when you arrived back at the Arlington County
11

Police Department, was there ,any necessity for you to go

for!]:

Q And do you know what he was placed under arrest

the officer that has the case.

A No, sir. It's usually the arresting officer or

isn't it true that that is normal procedure?

No, sir, it is not.

'It's not?

Yes, sir.

Q

A

Q~fuen you le~t the Falls Church Police Department

A

out to the Detention Center? Couldn't someone else have

taken them out, like a lady officer or one of the Juvenile
Division

-that evening, Paul Thims was under arrest, was he not?

12

13

.14

15

16

17

18

19

20

21

22

2:3
"

~\ <"

---_._---_.~---------------
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A I believe contributing -- driving while revoked.

Q Contributing. br0aking UMQ entering, grand larcen •
.A WarJrants were not obtained at that time.

Q But they were force -- you intended to procure

those warrants, did you not?

A Yes, sir.

'true?

A In what jurisdiction are you speaking of?
Q In Falls Church, Fai.rfax County?
A I believe so.

, Q Do you recall how much it was?

A I believe it was $1500.
Q $1500?

A Yes, sir.

(2 Did you look at the papers that wer.e taken from
Paul Thims when he was arrested? Papers and checks?

A At the time Paul was arrested I was sho-vm these

items that were taken from him.

gOh, I see. You didn't go through any of the
papers that were taken from him? These items were taken
from Paul Thims?

A This item was and,these items were taken frorrl I

-_._-----~
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Susan Graham.

Let me show you --

Certainly •.

You are sure this caroefrom Paul T,bims?

What does that note say?

".Yes, sir.

According to this it was taken from Susan Graham•.

So, was it taken from Susan Graham or Paul Th~s?

Would you look at the back of that, please?

It says taken from purse belonging to Susan

To be honest with you, Idon't know.
Did you see any other writings of Paul Thims?

Q

A

Q

A

Q

A

Graham.

Q

A

Q

A

Q

MR. NUNN: (Interposing) May I see the item.

first, this note here.

THEWITNESS: One i tern, I do recall having been

taken from Mr. ~~ims was a pa~~ check, I believe.

BY MR. DeBOE:

o "Let me show you this note here. Do you remew.her

seeing that in Paul Thims' effects?

Could that havebea1 in his wallet?
Ml~.NUNN~ He doesnit r.ecall seeing it, Your

A

Q

No, sir, I don't.
I
I

Honorj
___________ ......J

DEO REPORTING
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THE COURT: Objectlon sustained.

BY MR. DeBOE:

QWould you read it to the Court?
THEWITNESS: It is dated october in the upper

time .•

THE COURT: All right, sir.

BY MR.. DeBOE:

Q Did Susan Dorsey give a written statement?

A Yes, sir, she did.
Q And was her written statement substantially the

same as the,verbal statement that.you have said you overhear4?

A Yes, sir.
Q And in there, did she say she was forced to write

that check?

A She said she was and I asked her to qualify that~

Q Did she tell you did either of the girls tell

you where the car was located, the Thunderbird?

Yes,. sir ..

Q 1J:lheysaid it was located in front of Paul Thims'

house? ~

L-------------~--- ..- ..----
DEO REPORTING
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O' In the drive~~y?:r... '..-l .'~~.

1

2

3

4

5

6

.A

A

Q

A

Q

70
~~l~'71

Theysat~:L.i could find the vehicle in the drive'llay •

At ~he Thims' residence.

It \'las in fact on private property, was it not?

rt was on tbe Thims' driveway •.
Bow do you kna~ these times so precisely? Did you

7

8

9

10

write them down?
.

A No, sir, I didn't.

Q So you could have -- you could have been at the

Detention Horne at 6 o'clock instead of 8 o'clock or 7:30

instead of 8 o'clock?
(..•.

11

12

13

14

15

A

Q

A

Q

No, sir ..
You remember those times specifically?

Approximately.
Approximately. So ••.1mt do you mean by approximate y,

16 give or take 30 second,s, 30 minutes, five minutes?

A Five or ten minutes either way.
18

19
Q Five or ten minutes. You got back to Arlington

.just around 8:15, B;2~?

A About 8:05.

L_' ._.------.~-.----
Didn't you have the keys to that Thunderbird

f'"-I•

20

, 21

22

23

Q

A

Q

As far as you knew, Paul Thims was still in

As far as I knew.

Jail? I
I

WithJ
DEO REPORTING
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1 you, sir?

•...,
2

3

A

Q

Yes, sir, I believe I di~ ..

As far as you know, therldwas only that one set

4 to the Thunderbird?

5

6

7

8

9 Thims?

A. Iwouldn It know.

o As far as you knew then?

AI only had one set in my possession.

o Those were the keys that were taken from Paul

10.

11

A

Q

Yes, sj.r, they were with his personal effects.

They were with his personal effects and you had

12

13

14

15

16

those keys in your possession?
A Yes, sir, I did.

Q paul Thims was in jail?
A As far as I knew, yes, sir.

Q The two girls or three girls, whoever it was, wehe

17 in Juvenile Detention at that time?
"'

18

19

20

A Yes, sir.

Q .And the car was still precisely as was described

to youby the girls, is that right.?

21

22

2:3

A

correct.

Q

I found it where I was told it would be located,
,',

h~lY didn~t you g~t a search warrant?

------------_.-:-_------_. --_._-----------------
DEO REPORTING
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A llhy did I not get a search warrant?

''"' Q Why didn't you get a search warrant?
3

4

5

6

7

8

9

10'

A Because it was purchased'wi~h stolen, forged

checks.
Q You didn~t know that at the 'ti.me, did you?

A Yes, sir, I did.
-Q That is not - I'm sorry if I seem like I'm

arguing_ You did not kn~w for certain that was the case,

did you?

A Yes, sir, I did.
11.

Q You didn't have any checks, did you?
12

13

14

A Would you explain that a little bit?

THECOURT: All you have to have is probable

cause. You don I t have to have the physical
15

,16
MR. DeBOE: (Interposing)

I understand tl1at but this purchasing

II understand that. I
I

was "lith stolen checks, I

stolen in ,there, but I do not know of any authority tha.t

17

18

. 20

21

22

23

I think is hearsay. He could have d>tained a warrant. -It

is a misdemeanor for $45.. It did not occur in his
jurisdiction. It was not committed in his presence. He

has no authority under that set of circumstances to go out

andseize'a car. You can perhaps do these things if you

seethe stolen items in the car and you know them to be

I___ , , J
DEO REPORTING
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BY MR. DeBOE:

proceed.

SO on thote
items are

A Yes, sir, on the door.
o And you found the VIN number. inside the car?

o You had to op€:n the door and look at it?

A The doors were closed.

allows you to go out on rumor or px-obable cause and summar!l

Q And,the car was closed when you went up to that

A Yes~ it was.
Q And the trunk was lOCked, ''las it not?

seize an automobile without that. B~'ery case t have been abl'3

THECOURT: (Interposing) All right. You may

Q The car wasn't reported stolen, was it?

.
to£ind on that, sir, and the ones cited in the Virginia

statute relate to items that were found like liquor found

the car and it relates to liquor and stolen items.
~lines, Your Honor, that does not mature until the

seen and known to be stolen. But I'd like to _

.in a car and they have seen it there and they can impound

driveway, isn't that right? The doors were closed?

1

2

."j

3

4

5

6

7

8

9

10

11

.~
12

13

].4

15

16

17

18

19

20

21

22

2:3

Q And let me ask you. just atheorotical question •.
________ ...J---_._-~-----------_._----------
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2
~;

3

4

5

6

7

8

9

10

11

12

13

-14

15

16

17

18

19

20

. 21

~ 22

2:J

7
...,/~

't-'lhatwould your respol1:5e be had it come ba.ck registered to

Paul 'l'hims? What would you have done then? Would 1ilat have
changed your. conduct?

MR. NUNN: That is hypothetical conduct

MR. DeBOE: .(Interposing) And I am-

lJiR. 'UUNN: (Continuing) Excuse me, I believe

I was talking. It does call for a conclusion on the part

of the witness concerning a situation' that would not have

occurred.

~ COURT: t. think what he would have done under

other circumstances is not the issue. Whathe did under

these circumstances is what is before the Court.

MR.DeBOE: Thank you, Your Honor.

BY MR. DeBOEs

Q The car had not heen reported stolen. The

information you had was that Paul Thims purchased it. It

had been sold to Paul Thims?
A Yes, sir.
Q And the items in there supposedly belonged to

Paul Thims? The stereo having been allegedly stolen by

him?

A -Would you rephrase that?

L-_'--- o 'Y_~_~a_,h_.. _".__ 1_' ._l_l_r_e_p_h_r_a_S_e_j__t_._~_--_J._sn_._t.! t tru" you '~er" I
DEC REPORTING
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1 loolting for evidence to incriminate Paul Thims and no one

"'.;
else?Pau 1. 'l""hims was the objact of your search, was he not?

.':1(

~.'

3 A 1 had a case I was working. I was trying to
4 establish who was the guilty party.

Q But it was directed to Paul Thims though, wasn't
6 'it?

7 A . . People involved in the crime, not specifically

8 the.defendant in this case.
9

10

Q Now, I get back to the question.
you get a search warrant?

Why didn't I
I

11 A I felt I had no need to obtain a search warrant,
12 baving been purchased with stolen and forged checks being

13 fruits of t~e crime itselZ and to be considered as evidence
14 -and taken into custody as evidence.

15 Mr.'Dwyer, I don't want to argue with you but
16 at the last suppression motion I recall a completely differen

". \ .
1'7 reason for impounding the car that you stated at that time

18 that you thcughtyou had ample cause to seize the car because
19 it contained the stolen goods.
20 A ~ir,if you remember correctly, I believe I gave
21 tliree reasons for impounding this vehicle.

.22 Q Again, the reason you say,the sole reason now

L__._. _ ___ ,__. J
DEO RE?OHTING
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176 '

1 the fruits of a crime, you thought it to be the fruits of

2 a crime?

3 A No, ~ir, I had good reason t.O believe it was

4 the frui ts of a en.me..
5 o But you thought it was fruits of a crime. That
6

7

8

is the reason you did it. That is what you are saying now.
I would not say it was_the sole reason.. That was

parte
9

10

o

A

What were the other reasons?
No legal mmership could be detennined and that

11 it contained contraband.
12 Q All right, the fact that it was purchased with
13

14

stolen checks did not become kn~~ until the check was

received back, is that right?
15

16-

17

18

A

Q

A

No, sir.
You didn't know that for sure?
No, sir.

'THE COtiRT: lo'."ho is testifying no-~,Mr. DeBoe?

19

20,

21

That is not what he said.
MR. DeBOE: I will rephrase it.

,
BY MR. DeBOE:

22 Q When you went to that car~ you did not know that

title \..;'as in somebody else' s name, _0._"1_' d_~Y__O_U.~_? . J
DEO REPORTING
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A MR. NUlThi: Is that a question or a statement,

-;.. 2

3

4

Your Honor?
THE.cOURT: It is a quest"ion.

BY MR. DeBOE:
5 Q Did you lcnowwhen you arrived at the address
6

7

of Paul Thims and saw that car, did you have any information

that it was not his car?

...•..~

8

9

10

11

A

Q

A

Q

Prior to running the check on the vehicle?

Yes.

No, I had no information.
And the only way you got this informationeis

12

13

it not true that you opened the door and looked at the

VIN number of the -- Vehicle Identification No.?
14 A That "las the only way I found out it wasn. t

15

16 .

17"

18

19

legally registered in the Tri-state area, Metropolitan Area.
Andtha only way -- after you had run the

Vehicle Identification Numba--r check and it cameback as

not belonging or not being registered in the tri-state

area, you then commenced an inventorJ of the vehicle?
20

~l "

A

o
No, sir, I seized the vehicle prior to.

You seized the vehicle?
22

23

Prior to conducting inventory search on it, yes, I

,--S_i_r_. . " ~--.-~----"-----J
DEO REPORTING
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1. Q

78

And when did you conduct that inventory search?
2 Was it on the property of
3

A (Interposing) Yes, sir, it was.
4

5

6

7

8

9.

10,

Q It was on the property of Paul Thims?
A Yes, sir" at. his mother's house.

Q And why did you conduct that search right there?
A Because the vehicle Was being taken into

custody. It \'18S being impounded.'

Q And the reason you didn't get a warrant is
because you didn't think you needed one, is that right?

for a warrant?

received of Ronda Thtms $501

11

12

13

14

15

16

17

18.

19

A

o

A

Q

A

Q

$50 Monday?

Yes, sir, that is correct.

Did you make an application to a magistrate

No, sir, I did not.

yeti looked at the receipt, I believei hare,

Yes, sir.

And let's see, received $50 from Ronda Thims and

20

21

22

A .Correct.

o Did you talk w.ith Susan Graham first or Susan

Dorsey first?
.. 2:3

A I spoke, l'belie~1 wttb. Susan Dorsey initially

DEO REPORTING
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for five OI:' ten minutes and then spoke with Susan Graham"

Q And did she volunteer this information?

A We Zldvised them they woo:;eunder arrest and
anyth.L'19 that they might say involving other crimes in

other jurisdictions might be held against them and with
that information they did.

Q Did Susan Graham malte_the statement that you have

related before or after you told her that Paul was seeing
another girl?

A I never told anybody ~"tat Paul was seeing another

girl. He wasn't under arrest for that as far as I was
concerned •

.Q You made no statement to that effect?

A No, sir, I did not.

Q Did anybody in your presence make any statement
like that?

A Not that I know of.

Q. Did Susan Dorsey tell you that she had written
any other checks other tllan this': one?

A .Yes~ sir, I believe she did.
Q' And did she say that she cashed those checks?
A Attempted to~
Q Attmnpted to?

----_ .._._-------_._--------_.
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A. Yos, sIr ..
,:,./:J~

--1

80

o
A

Q

A

Imd !:"he "' ...•..•.. ~ ~nsuccessful in doing th~t?.•..~~

Yes, sir .•

Was that for cash money?
To my knowledge I believe it was, yes.
MR. N'UNN: My only objection to this line of

I
I

questioning is it is getting to too trial on the mer'tts.

MR. DeBOE: r have one more question, Your

Honor.

BY MR. DeBOE:

Q Did she tell you that sbe had any money before
she started writing these chacks?

THECOURT: ~'11'at does that bear on the issue

here of this search of the vehicle?

MR. DeBOE: She is talking about being forced __

the statement here is she is forced. That wasn,'t the S1:atem1t

from the girl when she was on the stand. She said she

unwlliingly wrote this check and he says that she attempted
to cash some other checks for cash money ..

THE COt.1RT: All right. You may answer.

'THE ~:rITNRSS: As far. as I know, in answering l'our

previous questio11,as far as I k:n~l t I don't know \1hether

Idid have any cash on her p"ior to :~hea.ttempt.

DEO REPORTING
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BY MR. DeBOEt

Q

1

2

3

4

.5

6

7

8

9

10

11

12

13

14

15.

16

17 .

18

.19

20
;pIf"",

21.•.../
22

2:3

Q 'V1henyou arrived at the hou.se, was Paul Thi.ms

there? Nas Paul '!'hires at the housp. when you arrived to

seize the car? 'Vfuen you arrived at 9 o'clock in the

morning, was he there?

A No, sir, he wasn!t.
.MR. DeBOE: I have no further questicns.

~
MR •.NUNN: I have no further questions.

THE COURT: HO\••- did the keys to the car come to

you? You say they were among his personal effects?

THE ~nTNESS: Yes, sir.. It is proc~dure when

a person is arrested to take all personal it~~ and secure

those items away from the individual a,:d I obtained the j
keys to ths vehicle out at the Falls Church police Depa.rtmen

that evening-.•

THE COURT: All right, sir. AllY thing else?

:MR•. DeBOE: I have one question prompted by your

Honor.
'"

FURTHER CROSS EXAMI!-.1ATION

BY MR.. DeBOE:

Q The trunk, was it clos~d when you were there?

~fuenwe first arriv~d, it \rlaLS, yes. I
It was? And did you open that trunk? I

__ . ~ .__J
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1

2
,.,.,

A

Q

Yes, sir.

And how did you open it, sir?

B2

4
A Used the key, I believe •..

5
A Yes, sir.

G

7

8

9

. 10

11

.- 12

13

15

16

17

18

19

20

21

22

Q Put it in and turned it and the trunk came up?
A Yes, sir.

'raE COURT; May Mr. Dwyer be excused?

MR. DeBOEr As far as I know, he can, yes, sir •
THECOURT: You are excused.

MR. NUNI:~: I wonder if I could ask Officer Dwyer

to. take the item back down to the property room'?

THE C01:JRTI Yes. The property will be returned.,

We will take a recess and then argue the motion.
Comeback at 2 o'clock for argument., All right. 2 o'clock*

(Whereupon, at 1 o'clock p.m., the hearing was

recessed, to reconvene at 2 o'clock p.m.)

I
I
I
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[Transcript: March 3, 1976
P. 85, Line 8 to P. 88, Line 11

Paul c. Thims]



3 defendant, was .called as a witness by and in h'is own

1

2

/r----
Whereupon,

PAUL CHRISTIAN THIMS,
I

4 behalf, and after having been previously duly sworn, was

5 examined and testified as follows:
6 DIRECT EX1-\M.INATION

7

8

9.

10

'11

~/ 12

13

15

BY MR. DeBOE:
Q Would you state your full'name, please?

A -Paul Christian T11imS.

Q l'J'here do you live?

A 5217 North 27th Road.

Q Where did you live on october 6, 1975?

A 5217 North 27th Road.

Q l\-"ho did you live there with?

A My mother.

I

Q

A

16

11

18

Your mother. On the 6th day of October, did ther1
come a time you were arrested in Falls Church, Virginia?

Yes. I

19

20

o

A

Was certain property seized from you?

Yes.

21 Q . Let me show,you this exhibit. What else was

22 seized from you, sir, besides this?

23 Keys to a Ford Thunderbixd that I bad paid for

ha_l_f ..__O_f_it. __a_n._d_"_I_be__ l_~_'G_.v__e._. __th_at_" _~_g_a._l_l__" ._J
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1

2

86

Allrigb.te l"1ere the keys taken from your

possession'?
'f

3

4

A

Q

Yes:
Is that the only set of keys in existence as far

5

()

7

8

9,

10

11

12

13

'14

15

16 .

18

as you knew?
A Yes.
Q NO\>l, this item right here, do you recogrdze that

item? I have already shown you that6 Mr. Nunn."

Did you have that item with you when you were

arrested?

A Yes.
Q Would you read it to the Court, please?

A Bill of Sale for 19~2 ThundeX'bird, sold for

$100 cash.

Q ~~o is that signed by?

A Paul Wilhide.

Q Is that a receipt for the 1962 Thunderbird that

is in question here?
19

A Yes, it is.- '-ole •

20

21

22

MR. DeBOE: Your Honor, I would move this in

as a defense exhibit •.
THE COURT: Defense Exhibit No.1.

DEO REPORTING
931.3434
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BY MR. DeBOE:

A For about three months.

O' Do you recall howmuch it was?

A Yes.

I "

Howlong were you in custody, sir, as sx'esultQ

A At the time I was locked up, yes.

TIm COURT: At this time? Yes, yoU. may if you

-,

THE Ca:JRTI When was bond set, !'..r. Thims?

" ,

A Yes, there was.
Q "Andwas there a bond set on the charges for you?

THE WITNESS: The foll~/ing dayo

A I believe it was three thousand.

Q Three thousand dOllars?

Q To your knowledge, 1"ir. Thims, or as far as you

the receipt?

wish or you may reserve. I will r~serve ruling on its

admissibility then and you cross-examine in connection

on your motion to admit it into evidence.
with your entire cross-examination and then I wi.ll rule

along with the keys and the other items that you :had.?"

know, was that receipt or that paper there taken from you

of that arrest?

1

2

3

4

5

6

7

8.

9

10

11

12

13

14

15

16

17.
.", :

18

19

20

21

22 '

2:3
THE" COtJ'RT: On the 7th?

DEO REPORTING
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.1
THE~ilrnmSg: Yes •.

88 I

c.'

'i.., ...

()

2

3

4

5

6

7

8

.9

10

11

12

13

15

16
'. ;~.

17
.. ".

; , 18

19

20

21

22

BY MR. DeBOE:

Q That car was parked on, the property at the addr(~ss

you gave us earlier on private property?

A Yes, it was in the driveway.

Q Did you give anyone permission to take that car

or search that car?

A NO, I did not.

0 Did anyone ask?

A No.
Q Whoall was -- are we having a rehearsal back here

ifYour Ronor,/they are going to do thist I would like to have

a rule. I do have other questions •
., THE COO'ItT: 1.f those witnesses are going to be

recalled, 1 will ask that a rule be appliede
)ffi. NUNN: I don't intend to at this time.

THECQJRT: Well, loir. Dwyer was speaking to them.

MR. DWYER: I em sorry, Your Honor.

TIm COURT: proceed.

MR. DeBOE: Let me look at these notes here,

Your Honor. I beg your indulgence for a second.
r-m. NUNN: Your Honor, it is possible I will call

one of these wit~es8es.________. ---------J
DEO REPORTING

931.3434



[Transcript: March 3, 1976
P. 122, Line 5 to P. 125, LinS 14

Honorable William R. Winston]



1

2

3

4

5

6

7

8

9

10

11

12

13
~~~
'" 14

15

16

Ii

18

19

20

21

22

23

122
hope I have it here, sir.

THE COURT: Thank you.. We will take a brief
recess.

(-Vn1creupon,a short recess was taken.)

THE COURT: This is the second time we have
been through this and it would appear that the case is

as unique upon a second look as appeared to all of us to

have been on the first look in t.hatyou don •t find cases
that seem to be factually partictllarly in point. I
approached it in three steps, so to speak,here.

First, with the Cabler against Commonwealth _
doctrine as set forth in 212 Va. at page 520, being an
inventory case. There you had 'adefendant who was in

the hospital and he was arrested there on a felony charge.

in a driveway tha-twas blocking the ingress and egress

was :bnpounded by the Roanoke Police and the property in it

was inventoried and among the property so inventoried was
t:1~.c Sll).)j ,:;ct rnati.:c~c. of seine cr i'mes.

Now the Court in the Cabler case sustained the
use of the inventory as the method by which the property

\

\\
\.\



1

2

3

4.

5

6

7

8.

9

10

11

12

.-" --------" .------------"._ ..._---------_._-------------_._--~"~--_._---_.._,
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was taken an1 did it on the ground tt2t the removal and

reasonable acts performed under procedures established by

in the possession of a person arrested away from his place

of residence. They went on to say that where the defendant
was away from his home the police will take temporary

possession of the p]:operty,including vehicles, for safe

keeping unless other i-~ediate means are available to

protect such property; also for protecting the property

of the defendant, the owner or the occupant of the vehicle.

13

14

13

IG

17

18

19

20

21

22

23

away from the vehicle and the vehicle in the driveway of
the place ,,,here he lived,' so it would appear that the

CUJ)ler" case is not really in point as such there factually

Cabler was one where temporarily there.must be some

protection of property while a person is under arrest away
from his home.'

So then I passed on,to the next step in reaching
a decision, which Was consideration of the search of the
vehicle, being a warrantless search incident to a lawful

arrest as set forth in Section 19.2; Sec. 59, and the Court

DEO REPORTING
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124 .

1 is of the opinion. it would not be applicable th ere. It refer~
2 to search of the person and any vehicle he may be occupying

3 <:l.t th~ time. N'oX' do you have 11ere an.y c:-,d.qent circumstances,
!J4 nor would it appear to the Court that the mobility doctrine

5 that is applied to the search of automobiles would apply

6 to the search of this automobile at the time and place where
7 it ",as then ..:

8 .Then I think yml come to the third step in the
9 decision and this is the real question and that was the

10 seizure of property, namely the automobile,in plain view

11 as the evidence' of a cr irne. Now the o£ficer l1ad ample

12 information at the time,that is probable cause to believe
13 the automobile had come to the .possession of the defendant

14 as th~ result of the issuance of these checks that had been.
15 taken from the victim's home. They were' unable to establish

18 crime, which the Court is of the opinion that he had the
19 right to do, what else was he to do if he can't seize

20 a vehible that he has probable cause to believe is the

21 evidence of crime? There is no process available to him
22 to get the vehicle. It is in plain vie\-land as such a
2:3 search warrant wo~ld certainly not be nec~ssary to.go there



1

2

3

4

5

6

7

8

9

10

11

12

13
..".

14

15

16

17

18

19

20

21

c)c)~,~

23

125

to find the vehicle that is sitting in the driveway. The

question then is following that seizure, does that authorize

a \'Jar:ca,ntless S8c.l.TCh of the pro;;n:rty seized if you assum{~

"or if you fii1d that the vehicle itself was legally seized

as the evid~nce of crime. The Court finds that it would

permit such a search 6f the vehicle and the reasons for

that would be tr.e same reasons that support the inventorying

of the property, a protection of the police for suits for

its loss, and the protection of the owner's interest in the

property. The Court will accordingly find that the seizure

of the'vehicle was not unreasonable and that having seized

it legally that they could then'search without a warrant

Honor, to the decision? .~,THE COURT: Yes, sir. All right.

MR. DeBOE: Your Honor, we have a trial date set
or did we, ~tr. Nunn?

MR. Nm~N: The 24th of March.

THE COURT: 24th.

MR. DeBOE: I have it scheduled, Yoor Honor.

THE COURT: All right. The case will be ready ,

DE;:O REPORTING
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