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IN THE
SUPREME COURT OF VIRGINIA

AT RICHMOND

GAIL D. HURDLE,
Appellant

versus

WARNER PRINZ, M. D.,
et aI,

Appellees
RECORD NUMBER 760569

AND

BARBARA J. FOELAK,
Appellant

versus

GEORGE fvf..EIHM
Appellee

RECORD NUMBER 761095

JOINT APPENDIX

CONSOLIDATED AGREED STATEMENT OF FACTS

The Appellant, Gail D. Hurdle, was born July 13, 1954.

On approximately October of 1961, she was treated by Appellee,

Warner Prinz, ~1.D., and was admitted to the Arlington Hospital,

also Appellee herein, on or about October 30, 1961. The alleged

1,
•



malpractice herein occurred as a result of treatment by

Appellees at that time. Appellant attained age eighteen

(18) on July 13, 1972. In legislation effective July I,

1972, the General Assembly enacted Code Section 1-13.42

which changed the age of majority from twenty-one (21) to

eighteen (18). On September 10, 1974, Appellant filed a

Motion For Judgment in the Circuit Court of Arlington

County, Virginia against Appellees herein.
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ii GAIL D. IIURDLE, )I:
:1
i, Plaintiff, )III, vs. ) AT LAW NO.fl.YdI'
I'

Ii WARNER PRINZ, M.D. )
\) I; 3213 Columbia Pike
i"~~ v , Arlington, Virginia )I!
~~t/

" and )"I "!j
" THE ARLINr,TO~ HOSPITAL ),!
'I 1701 ~orth George ~1ason DriveI

!; Arlington, Virg inia )
!!

:1 Defendants.

"1 u::~ ci ':

MOTION FOR JUDGMENT
COMES NOW the plaintiff, Gail D. Hurdle, by counsel, and

moves this Court for judgment against the defendants, jointly and
severally, in the sum of $2,000,000.00, with interest and costs,
and as grounds therefore, represents as follows:

1. The defendant, Warner Prinz, M.D., at all times material~
herein, is and was a physician duly licensed in the Commomveal th
of Virginia, and practicing medicine in Arlington County, Virginia.

2. The defendant, The Arlington Hospital, at all times
material herein, is and was a hospital open fOr the care and trea~-
ment of patients in the County of Arlington, Virginia~

3. On or about the 30th day of October, 1961, defendant
Prinz held himself out to the general public and to the plaintiff'
in particular as a medical physician and practitioner skilled in
the care of patients, and particularly skilled in the diagnosis,
care, and treatment of patients.

4. That on or about October 30, 1961, the defendant, Arling-

. .~

II ton Hospital held itself out to the genera.l public as an institu.'I.
I!
j' tion whose function was to care for ~ treat, and othcT\vise attend
"

i,1
I to patients admitted to thc hospital.

OI"I'ICI[S I
LSON. COW1.E:D. I
"NO LI;WIO. LTD.:
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5. On or before the 30th d~)' of October, 1~)61, the plain-
t iff Has an .infan t 0 [ tend er ye~H s anc1 through her [~thc1' Cllgagec1
and presented herself to the above named defendants so that she

tions,presentec1.
That the defendants, individually and jointly, agreed6.

II would. be examinec1, c1i~gnosed, and treated for the medical condi-
I;
"Ii:,
11

Ii and undertook and owed the duty to the plaintiff to skillfully
I•..
Ii treat, care for, and attend to the plaintiff and to render all I
, necessary and proper medital care, treatment, and attention. I
Ii I
I. 7. Not, wi thstanding the aforesa id agreement and undcrtaking~s
::
:1 and the duties imposed thereby, defendant Prinz, while acting wit~in
I: the scope of his undertaking as a physician. breached his duty to I
~ the plaintiff and negligently failed to carefully and skillfully I
!ica~e for and iend to the plaintiff; negligently failed to diagnosJ
'I II,

:i the medical condition of the plaintiff; negligently failed to con-I
!I suIt with physicians skilled in diagnosis; negligently failed to I
I, I

i: attend to and caref~lly treat the patient's condition; negligent11
\! failed to exercise that degree of care and skill commensurate wit1
Ii the duties of reasonable and prudent physicians in the area in II

I! which they were practicing; and the defendant, Warner Prinz, M.D.,
W II' was otherwise negligent. I;\ I

4
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Ii and theI,

Not~ithstanding the aforesaid agreement and undertakingJ
duties imposed thereby, the defendant, Arlington HosPital,!

I'
I'i! while acting within the scope of his undertaking as a hospital,
I'

Ii breached its duty to the plaintiff and negligently failed to
'Ii! carefully and ski.llfully care for and tend to the plaintiff;

to exercise that degree of care and skill commensurate with the
duties of a reasonable and prudent hospital in the area in which

medical condition of the plaintiff known to the hospital; negli-

cerning the urinalysis taken of the defendant; negligently failed

:1II negligently failed to take proper precautions with respect to the
11
i:
I'
i;
I

:! gently failed to warn the plaintiff and/or defendant Prinz con~

Ii
II
II
:'
I' it was located; antlthe defendant, Arlington Hospital was otherwise" II
Ii negligent.

suffered a total and permanent loss of her kidneys.

the defendants, jointly and severally, the plaintiff has suffered
and will in the future continue to suffer pain, suffering, embar-

proximate result of the negligence 'of I .
sever~lly, as aforesaid, plaintiff has

As the direct and proximate result of the negligence of

As the direct and

10.

9.d
IIIi the defendants, jointly and
'I'IIi
II
"11
:j
ilII
Ii
!: rassment, humiliation, and mental anguish; multiple and serious
II
Ii
I; physical injuries; plaintiff has suffered, still suffers and in
,;

II the future will continue to suffer great mental shock and anguish;
:'she has incurred and will in the future incur substantial expenseJ1;

;i
ii for medical treatment and therapy, and she will be adversely

affected in all aspects of her future life;'plaintiff was insane
and rendered incompetent from April, 1972, through November, 1973;1
the plaintiff has suffered grand mal seizures; plaIntiff's kidneyJ
have been irrevocably and permanently damaged and she requires
dialysis five times weekly to sustain her life; and the plaintiff
has otherwise been injured and damaged.

5
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:. I
"i' WHEREFORE, the plaintiff, Gail D. Hurdle, prays that this

;; Honorable Court enter judgment against the defendants, jointly 'I:
!,
!i
i' and severally, in the sum of TWO MILLION AND NO/IOO ($2,OOO,ooo.od)

~ DOLLARS, together xith interest and her costs in these proCeeding~.
n I
ii
II

:1,;
I'

d
II
II,
!I
I.
i;II,j
11
'I!I
!!
'I

1\

II

WILSO}J,
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GAIL Do llURDLE,

Plnintiff

vs.

\-!.APJ~ERPRn~z, H.D.
and
TilE ARLlliGTON HOSPITAL,

Defendants

)
)
)
)
)
)
)
)
)
)
)

AT LAW NOo 17313

F~LED
OCT7 1974

AHSHER AND GROUNDS OF DEFENSE

OFFICI:S

T D KOSTIK

• lGTH ST.

N.VA. ~:12111

CO~1ESNOW the Defc:ndant, Arlington Hospital, by counsel, and

for its ansi.;erand grcunds of defense to the motion for judgment previously

exhibited against it herein states and alleges as follows:

1. The allegations appearing in paragraph numbered 1 and 2 of

Plaintiff's motion for judgment will be admitted.

2. Defendant neither admits nor denies the allegations in

pnrngraph three of the motion for judgment and demands strict proof thereof. .

3. The allegations appearing in the fourth numbered paragraph

will be admitted.

4. This defendant will neither admit or deny the allegations in

paragraph 5 of the !:lotionfor judgment, but demands strict proof ~hereof.

5. As they are phrased, thed~ties having reference to this

co-defendant, as embodied in the sixth numbered paragraph, will be denied.

6. The allegations appearing in paragraph numbered 7 are neither

admitted or denied, and strict proof is demanded.

7. The allegations appearing in paragraph numbered 8 idll be denied

8. The allegations in paragraphs numbered 9 andlO will all be

denied.
AND ~0\'1 by way of further answer and grounds of defense ,it is

herewith stated by this co-defendant that the plaintiff is barred from the

maintenance of this action by the expiration of the appropriate statute of

limitations to the extent that the case in full ought to be dismissed. It is

II

i
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further affirm.Jtivcly alleged thnt the pJ.:..tintiffhas alept upon her rights

to the oevere detriment of this co-defend:.ll1tbaned upon the fact that mnny

years have expired since this co-defendant last had an occasion to treat the

plaintiff and th~t this co-defendant should not be called upon to defend

itself within the context of this lawsuit for such would be a deprivation of

its basic and fundDmcntal rights. This co-defendant will assert further that

it has met all of the duties incumbent upon it in lm'lin the extension of

services to the plaintiff, was not negligent in the implementation of its

oervices nnd 1s not responsible in any regard to her.
1':lillREFORE the premi"cs conside;rcd, this dcfend2ut moves for the

dismissnl 0: t!:eaction against'him Dnd for costs in his behalf cy.?cnded.

TJ.E"'-~:lLINGTON HOSPITAL

~~RNETT & KOSTIK
2000 N. 16th Street
Arlint1', v:rginia~ J-1 .
By:J¥-~W ·/.;,j~~::i~-.

GriI:"finTr/(If'arnett,III
Counsel ~~ Defendant, The Arlington Hospital

CERTIFIC~TE OF SERVICE

, 1974, to NorClan F. Slenker, Esquire, 1012 N. Utah St.,

was mailed, postage prepaid, this

I hereby certify that a true copy of the foregoing Answer and
~-='r__1_-v,__ day ofGrounds of Defense

~/:&-<.
Arlington, Virginia 22201, Counsel for Defendant, Warner Prinz, M.D.; and

to Oren R. Lewis, Jr., Esq., Counsel for Plaintiff, 2054 N. 14th Street,

Arlington, Virginia.

OFP'ICr;:S
r (& KOSTIK

, 16T" ST.

,". VI<, :!221Cl



GAIL D. :E-TIJRDLE,

Plaintiff

v.

WAr~ER PRINZ, M. D.
and
THE APLINGTON HOSPITAL

:

:

: AT TAW NO. 17313

F~"LED"
OCT 21974

Defendants JO'?;-:?H C. GWALTNEY, Clerk
(, .•.• Co~rt, Arlincton COl!nty, Va. "

eJf3/Y.J/1-"J, ...h..nN/oeputy Clerk
_Jl,,_N_S_H_E_R__ A_N_D_G_R_O_UN_J.D__S_O_F_D_E_F_E_N_S_E

C~1ESiNOW defendant Warner Prinz, M. D., by counsel, and

\'.•...

lAWOfflC£S

lfNKCIl. DR'NDT •
."NINGS & O""EAL
NOnnt liT AU STAfET
Q1c..'N. VrnOINI'" ::Z01

&2l.4cra

for his answer and grounds of defense to the motion for judgment

previously exhibited against him herein states and alleges as

follows:

1. The allegations. appearing in paragraphs numbered 1 and

2 of plaintiff's motion for judgment will be admitted.

2. The allegations in paragraph numbered 3 will be admitted

also except that this defendant affirmatively states that he

did not hold himself out to the general public, or to the

plaintiff in particular, as having any more $kills or being

more particularly skilled in the areas mentioned than the

average of those in the community practicing medicine at the"

same time and in the same manner and c;eneral line of practice.

3. The allegations appearing in the fourth numbered para-

graph have reference to the co-defendant and need not be

answered herein.

4. This defendant will admit that he was asked to see the

plaintiff when she was an infant of tender years on an isolated

basis for a specific complaint which had reference to "croup"

9
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and that she was treated for that condition, improved, and

thereafter did not require any specific medical care or atten-

tion for that condition.

5. A~ they are phrased, the duties having reference to

this co-defendant, as embodied in the sixth numbered paragraph,

will be denied.

6. The allegations appearing in paragraph.numbered 7 will

be denied in toto.

7. The allegations appearing in paragraph numbered 8 need

no response from this co-defendant since they have reference

to the co-defendant Arlington Hospital.

8. The allegations in paragraph; numbered 9 and 10 will all

be denied.

AND NOW by way of further answer and grounds of defense, it

is herewith stated by this co-defendant that the plaintiff is

barred from the maintenance of this action by the expiration

of the appropriate statute cr limitations to the extent that

the case in full ought to be dismissed. It is further affirma-

tively alleged that the plaintiff has slept upon her rights to

the severe detriment of this co-defendant based upon the fact

that some 14 years have expired since this co-defendant last

had an occasion to see the plaintiff and that this co-defendant

should not be called upon to defend himself within the context

of this la\'lsuitfor such would be a deprivation of his basic.

and fundamental rights. This co-defendant will assert further

that he met all of the duties incumbent upon him in law in the

1.0
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I

extension of services to the plaintiff, was not negligent in

.the implementation' of his services and 1.S not responsible in
any regard to her.

'VJlIEREFORE the premises considered, this defendant moves

for the dismissal of the action against him" and for costs in

his behalf expended.

jtJv.t~~./~ -)
Warner Prinz, Mcrr.~bY counsel

INTERROGATORIES

TO: Gail D. Hurdle
c/o Oren R. Lewis, Jr., Esq.
2054 North 14th Street
Arlington, Virginia

cmms NOH defendant Warner Prinz, M.D., by counsel, and

pursuant to the provisions of RuJe 4:8, Supreme Court of 'Virginia

calls upon the plaintiff to answer the following continuing

interrogatories, separately and in writing, under oath, within"

21 days after service upon her attorney, and you are reminded

that these interrogatories are continuing in nature so that

you shall file amended or additional answers should different

or more current information come to your/your attorney1s atten-

tion:

1. Please give the names, addresses and dates of every

physician '1UO have seen the plaintiff or administered to her

from October 1961 on up until the present time.

it



20 If the plaintiff was hospitalized since October 30, 196

and indeed prior to that time, please indicate the dates of such

confinement, the situation in which she was confined and the

particular physician or physicians who caused the confinement.

3. Please set forth your current address and indicate

\'1ith \vhom you reside, hO\'1long you huve lived' there .:md give
the addresses with whom you have resided from the month of

October 1961 on up until the present time.

4. Please disclose the medical condition for which your

father presented you to the defendants in this case , as is set

forth and alleged in the 5th numbered paragruph of the motion

for judgment.

5. Please disclose the facts and the evidence upon which

you will rely which you contend shovlS that Dr. Prinz vIas negli-

gent in the many respects set forth in the 7th nunmered para-

graph of the motion for judgment. As to each of those specifi-

cations set forth the evidence you will rely upon in s~ppnrt of

vailing at the time in question.
<

6. Please describe the "medical condition" which you

that you contend was within the standard of medical care pre-

within the standard of medical care, or failed to doso:r.ething

I ,the content,ion that Dr. Prinz either did something that Has not

I
I
I

allege in the 7th nurnbered paragraph was not diagnosed by Dr.

Prinz.

:12
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7. Please set forth the facts and circumstances surroundin

your allegation in paragraph 10 that you were insane and

rendered incompetent from .1'1..pril1972 through November 1973. In

this connection set forth the place at which the incompetency

was rendered, particularly the forum, if it was a judicial

action, the names of those who imposed the Commission adjudi-

eating your insanity and set forth all of the details in connec-

tion with that incident as well as places of confinement, if any

and the period of such confinement.

8. please set forth the uetails as to how the adjudication

of insanity \vas terminClted, giving case numbers or other doc~-
mentation with reference to judicial proceedings or otherwise

if such be involveu.

9. Please give the date, time and place of your birth.

jjiJAJ.1£W ~~ :;...
Warn er Prinz, M.. DU'.,....y--c-o-1.-1n-s-e-l--

~(.'Et;{E" BPJ\J.1D'f. JENN~.GS & 0' 'EAL

13:zJ /O").~ Ck- 7 /<j;t'/~y'//
-~r-- fNorman F. Slenker
Attorney for defendant Prinz

C E R T I F I CAT E

I hereby certify that a true copy of the foregoing has

been mailed, postage prepaid, to Oren R. Lewis, Jr., Esq.,

counsel for the plaintiff, 2054 N. 14th Street, Arlington, Va.

and to Arlington Hospital, 1701 N. George Mason Drive, Arling-

ton, Va. 22205, this 1974.

IMy.L~
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PLAINTIFF I S t1EMOR/\NDUHIN
OPPOSITION TO DEFENDANTS' PLEA
OF THE STATUTE or LIMITATI01\S

COMES NOW the plaintiff, by counsel, and files this Mcmoran- I

I'

dum in Opposition to defendants' Plea to the Statute of Limita-
tions.

"

I. STATEMENT OF FACTS
The facts and circumstances of the matter before this Court

are quite unusual, and one for which no precedent may be found.

medical malpractice complained of, the plaintiff was barely seven
years old. Since that ti~e, her physical condition has progres-

..sively degenerated. Her kidneys no longer function at all, she
P lives day-to-day by the grace of kidney dialysis. She has been
hospitalized dozens of times, frequently on the threshold of
death. Heart attacks, grand mal seizures, severe hypertension,
and fear of death have so marked what little true life she has
had, thAt she is in a constant state of debilitive depression.

Gail Hurdle was born July 13, 1954. From that time to
present, many events beyond her control have occurred. In

"FleES

" October of 1961, she was treated by defendant Prinz ,,,honeg1i-
,f gently failed to diagnose her condition, and defendant Arlington

VILSON.

LEWIS a
• LTD.

;E SQUARE

VA.2f;Ull

!1 Hospital who attended and cared for het in a negligent manner.
As a result of the defendant's joint and several negligence,

.,Gail's kidneys ,,,ereravaged anG stopped functioning. 'In January
!'

"
I of 1964, she had the first of her many hospitalizations.

:14
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"

In April of ]~)72, she experienced her first grand mal
seizure along \'lithsevere urem.ia poisoning and hypertension .. She,;

:;subsequently had several cardiac arrests, strokes, pneumonia,
severe hcmorrhaginI;, and many surgical procedures and ex tenclcd
admissions to various intensive care units. Her mental and phy-
sical condition remained so distressed, that a planned removal
of her kidneys was postponed.

IGail was insane ancl in a state of total depression and was I
withdrawn and hostile from early 1972 until Novemher of 1973.
During this crucial period of time she was absolutely unable to
care for herself or to make any rational decision. She even
refused to take life-saving medication on several occasions.
did riot have sufficient mental capabilities to understand or
conduct her ordinary affairs.

Her period of insanity began when she was under 18 years
0111.,and it lasted until she was over 19 years old. Prior to

She I
. I

I

!
I.'

ithis span, the law of Virginia provided that she could bring suit
until July 13, 1977. [Two years after reaching the age of 21
(Virginia Code Sections 8-24, 8-30, 1-13.42)]. While she was

~
insane, the age of majority was reduced to 18 years. (Virginia
Code Section 1-13.42). She remained in this stat~ until November
of 1973, and thereafter, she filed suit against the defendants
in early September, 1974.

15



make decisions' concerning hcr own life because of the devu~;tatin!~

II. ARGUMENT
The only basis that defendants could possibly have to assert

the defense of the Statute of Limitations is that effective July
1, 1972, the age of majority w~s reduced to 18 years. As is
sh01VTIin the discussion helow, the suit was filed timely and is
not barred by the Statute of Limitations. The new law respecting
the age of majority may not be applied to adversely affect any
right which has accrued. Alternatively, the plaintiff was under
the disability of insanity at the time her right of action would
have otherwise accrued.
A . Cail Il u r d 1.e 1l i tl Not He; 1 c Jill e r j 1;1 j ()r i t Y Un t i] ,J 1I J Y 1:~,

] !17 :; Art e r Sui t \'h~; j:i 1 (;d ..- ._L . "_ ...• _. __ .. .. . ._ _ __ ..•...._. __ _

In early 1972, Cad JlurdJc W;l~'; i.ll';UlJe, Ul1l1 remaincd ill tlwt

'state until Novc:mber of 1973. Shc \'I;l~; unable to comprchund unci

;,

!!
;1 physical (1nJ mental impairments s}le 1-IOS then suffering.

During that time, until July 1, ]972, Section l-l~.42, Code
of Virginia, provided that the age of majority was 21 years. She
Has then only 17. On July 1, ,1~)72,however, the age of majority
was reduced to 18 years. Thus, on July 13, 1972, when Gail had
her 18th hirthday, she had a "right of action."

The change in the Code respecting the age of majority had
no effect as against the plaintiff. Iler cause of action arose
when the age of majority was 21 years. Statutes are to be given
a prospective construction rather than retrospective. Ferguson
v. Ferguson, 169 Va. 77, 1925. E. 774 (1937). Section 1-16,
Code of Virginia, clearly provides that:

"
"~o DCI',' 1a,.!shall be construed to repeal a

former laK, as to ... any right accrued ... or
in any way whatever to affect ... ~ny right
accrued .... "



iThis Code section clearly prescribes the rule of construction:
to be applied so that the right accrued to the plaintiff may not
be affected in any way. At the time the cause of action arose,
she had the right to bring suit until her 23rd birthday (majority
plus two years). A new law cannot effect this right under

" Code Section 1-16.
In the case of Whitlock v. Hawkins, 105 Va. 242, 53 S.E. 401

(1906), the Court held:
"Retrospective laws are not favored, and a

statute is always to be construed as operating
prospectively, unless a contrary intent is
manifest ..."

Gail Hurdle had a vested right to bring suit against the
defendants until she was 23 years old (majority plus two years).
Though reducing the age of maj ority, the TIeiV'laiV'cannot affect
her vested right. Therefore, the suit filed by the plaintiff
was timely.

"13. Alternatively, The lZjght of Action hy the Plaintiff
_J>_i d_Iio_t_.~c c r II c lJII t i l__N_o_v_c_'l_n 1_),Cl' _o_f_' _]_9_7_,_3_. . _

If this COllrt shoulll rule that the Statute of Limitations
;hegan to run on (;ail's 18th birthday, then it must carefully con-': ..

I
I

struethe language of the statutes involved. The important 'opera-I
.,tive terms are "right of action" which is to be distinguished
from "cause of action."

"A right of action is the right to presently
enforce a cause 0f act ion. 'i 1 Am. .Jur . 2d, '
Actions, Sec. 2, p. 541. See Caudill v. Wise
Rambler, Inc., 210 Va. 11, 168 S.E.2d 257';259
(1969).



Gail Hurdle did not have the right to presently enforce her
cause of action until she reached her majority. She could not
bring suit on her own, but only by next fJ'iend. Kilbourne v.
Kilbourne, 165 Va. 87, 181 S.E. :)51 (J 935), Va. Code 8-87. There- i
fore, until she reached her majority, Gail had only an inchoate
l' ight \./hich she hers elf co 111dna t ass el' t .

"The essential elements of a good cause of
action ... are a legal obI igation of a dci1-cn-
dant to the plaintiff, a violation or breach
of that right or duty, and a consequential
injury or damage to the plaintiff." Caudill
v. Wise Rambler, Inc., 210 Va. 11, l68-~E. 2d
257, 259 (1969).

Section 8-24 of the Virginia Code refers to accrual of "right:
of action", not of the caus e of ac tion. Sect ion 8-30 provides
that the statute does not run if a person is under a disability
at the time the "right of action" accrues.

Thus, while the cause of action ar05e in 1961, the "right of
action" did not accrue until she reached her majority. If the

1

II
I.

court decides that she reached her majtirity respecting this law-
suit at the age of 18, then at that time she was under the dis-
ability of insanity. The statute could not run while she was
insane (Sec: 8-30), thus it did not begin until November of 1973,
when thQ disability was removed.

Section 8-30 is designed to afford protection to those who
are unable to assert their own rights. It should be liberally
construed in favor of one seeking its protection.

18



I I I. CO'NCLUS 1 ON

I,II Your p1ai.ntiff, Gail lIurd1e, respectfully suh1l)itsthat
.,
r dc£cndants' PIca of t}lC Statute of IJiJIlit[ltions be denied.

G/l.IL D. IIURDLE

LEWIS, WILSON, COWLES,
LEWIS A~D JONES, LTD.

2054 North 14th Street
Arlington, Virginia 22201

By J.N1d-~_. __. _
~p. .. irSncc'flan
Counsel for Plaintiff

CERTIfICATE Of SERVICE
I hereby certify that I have hand-delivered a true copy of.

the foregoing to all counsel for defendants, this the 12th day

of December, 1975 .

. ~~Gary R. ISheenan
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w OFFle!:.
'En & KO~TII(

I N. '11TH 1ST.
TON. VA-, 1I112'O

POINTS OF AUTlIORITIES

PURSUANT to the Court1s request of the 12th day of December, 1975, the

Defendant, TIIEARLINGTON HOSPITAL, by counsel, attaches a copy hereto of

pertinent authorities in this rnatterfound in Buike's Pleading and Practice.

Counsel also attaches hereto pertinent discussion on the subject found in

53 ALR 1316. Also, counsel for THE ARLINGTON HospiTAL attaches hereto a copy

of 210 Va. 11 in its entirety and takes exception to Plaintiff's counsel's

interpretation of said case and calls the Courtls attention to that part of

the case that states as follows:

'~er right to recover da~ges for personal injuries
accrued at the time she was injured."

and

"•..plaintiff's right of action for damages for per-
sonal injuries accrued at the time of his injuries
and that a suit brought within two years thereafter
,>,as\'lithinthe per iod fixed by Code g 8-24."
(Emphasis supplied.)

Fir~lly, as to the question of whether there is a distinction between 3

voluntary and an involuntary disability, counsel for THE ARLINGTON ROSPITAL

would call the Court's attention to the case previously cited by counsel for

WARNER PRINZ, M. D., of Sharp v. Stevens (1899) found at 21 Kentucky L Rep

687,52 SW 977, in which the Court would not allow an infant to tack on the

disability of insanity to that pf infancy. This is identical to the case

before~s. Counsel for THE ARLINGTON ROSPlTAL finds no identical Virginia

caso but would call the Court's attention to tho old Virginia esse of

Fitzhugh v. Anderson, et al found at 2 Henning & Munford 288 in'~hich the

Court held that when the act of limitations onco begins to run, its operative

does not cease by the intervention of ii1fllncy,coverture or any other lega.l
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dionbility (eophasia Dupplicd) and to the United StateD Suprema Court ca~e

of !:1cDonoId v. Hovey 110 U.S. 619, in whic h the COUl: t \1OU ld not allow the

disability of imprisonment to apply after infancy had run.

HHEREFORE, the Defendant, TEE ARLINGTON HOSPITAL, praya that ita plea

to the Statute of Limitations be granted and that it be awarded SU~~3ry

Judgoent in its behalf.

GAP..N12E.'l't~'J:' & y..oSTIK ----it. _'..-/:~.'".
--Ii " f./ i ~rl.{I • ,/1),_By: •.••..•••••.••~ ,' ...••..~ .&..,'" - .

""Gr'fIiLn/;rtGarne t, III
CounscJi'~~orThe Arlington Hospital

I hereby

prepa id, this

CERTIFICATE

certify that a true copy of the foregoing was mailed, postage

j~y of December, 1975 to Oren R. Lewis, Esq., counsel

for Plaintiff, 2054 N. 14th Street, Arlington, Virginia and to John K.

Coleman, Esq., counsel for Defendant Warner Prinz, M.D., 1012 North Utah

Street, Arlington~ Virginia 22201.
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QIirruit QI.ourt .of J\rliugtou QIouufU
Wirghtiu

WILLl4M L. WINSTON
JUDG~

P"'UL D. BROWN
JLrOGL

CH"'RLES S. RUSSELL
JUDGL:

CHARLES H. DUFF
JUDGE

Dccc::bQr 16, 1975
WALTER T. MCCARTHY

JUDGE RETiRED

COURT House

ARLINGTON. VIRGINIA

Gary tt. Dhca...'l:m, C=qul::ca
. r..oWi3, tlilcon, Cm'Jloo,

~ow10end Jonco, Ltd.
P. O. Oox 827
Azltn9~on, V!=ginla 22216

John Col~, ~~u!ra
Slcn~c=, D=c...'"l~t, JO:L"ling3 & 0 'rroal
1012 u. Ut~h Ct~cct
A=ltogton, Virginia 22201

~\,

,. 'I'
\, \,'/

Grif~ln T. ~~ott, III, ~cquirg
ae-~ctt & ~o3tix
20aO ~. 16th Street
Arlington, Virginia 22201

nQI At Low no. 17313
~£lJ!!-v..~""p;~in~ b .~t ale

Gentl~nl

A roview of all tho Q~thoritic3 citc~ by counsel
in thio c~~a lcad3 to tho co~clus!~~that ~~ca ploa of
th~ DtQtuto of Limi~otioao chould DO cuct~inad and the
ce:Jo d!tn:Jioood.

Z'ha caccs in Vi~91n!a ~~VO~ to hold that there
may be no n_t.co7-:in<J". 'ot:: c:::~ccs3ivG c1io:mil!tiee.
,!~iteh~.~;~!2.Laf~OJ • .o..?f1!.x., 181Va. 637. The right of
e-~icn e.ec=t:cs tii'lGn the d~mnS'(!oa!:'o o.tm~a1ncd. Only
d1s~11it1c3 then OHisting may be r~li~d upon.
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Dcecmbar 16, 1975
Piago Two

~o aio~11ity of inncnity ~~9 not pormittod to b.
cddqd to ~~utof in2a~oy i~ tho CUCQ of f~~rRv.
r2tcphcn'1' ('!~-mitt~, 52 S.W. 977 (Ct. of npp. I~y.•, 1099).

~o c~ly =o~c~C~CQ~~1ch C~ to ny ott~tion con-
cerning tho volml~~1nc~3or invol~~tarlnQG3 of the
cccond d!~ility WQG found in tho cnnotation oppearing
in 53 a.L.n. On 9~;~ 1327, ~o Cind tho following.

alt follows, ~r~ tho caC03 alroady cam- •c~n~cdupon,th~t Q G~ocqucnt dioability,
arising aftor rc=o~Ql of the one existing
~~cn tho CQU3e of ection arOSQ, c~nnot
bo tz:ckod to the earlior on<a and eo eY.tend
tho ~!n~ within ~hich to bring suit. If
Q d1c~illty cxicting at the tima the
c~uco of Qction Qccrucd be once rarnovod,
tho ot~tut~ continuos to r~~1 regardle3s.
of cubccquent dioahilitias, voluntary or
invol~n~ary. (Citation3) And tha statute
c::cn-::inuol'Jto run rcgc.rcllcsG of whother the.
cubo~uent di~eb11ity is voluntory or in-
volu..'ltary. "

Ccun:lol fo~ the d~fcn~an'ts ohould proparo an order
cuatainlng tho plea ~nd di~icain9 tha 0000.

Vary truly yours,

W111i~m L. Winston
Jt:dgo
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THIS 1.~TTERCL:::l2 on to be heard on the 12th day of DC::23ber, 1975 upon

the Motion for Judg=c~t filed herein nnd upon the Answ~rs and Picas to the

ARLI:iGTONIDSPITAL; UPOL' the POi:1ts of Authorities of. counsel and ,73S ar;;ucd

by cou:-:sel; 2nd

\

L:nd that, frc~ the Plai:-:tiff's plcadlngs, the alleged ::.edical ::l~!?r3ctice

and i~ Octo~er of 1961. F~:I'~her, from

VOFF'ICES

::T;TcKo5TIK
N. IIlTH ST.

'ON. VA. %2210

the Plaintiff's pleadings, the Plaintiff was allegedly i~sa~e and ~~compe-

tent to handle the ordinary affairs of her life fron April of 1972 to Novcm-

ber of 1973; and

IT F'lJR!:t3R AP.?2.i\.I:mG TO TIrE COURTthat the Ge~e:;:,a1Assc::.~ly of the

Co=omrea1th of Virginia :,~duccd the age of :njority to 18 yean effective

July 1, 1972 (91-13.42, Code of Virginia, 1950, as 2:::l.znded). And it further

appearing to the CO'-lrt that the Plaintiff filed her 110tion br J~dg::lent

against the Defendants on Septe:-J~er 10, 1974 and that the said ~1otio~ for

Judgment \-las filed beyond the pzriod a11m.led .";)y 1a,01and th:]t the D~fcnd:::nts t

Plea to the Statute of L;mitatio~s should be granted;

IT IS therefore ADJUD~EDAND0RDSREDthat the Plea to the St~tute of

Limitations of the Defendants HARNER P:;UNZ, HoDo and 7::lE A?L::.m:;72:~ I~OSPITAL

be and hereby is gr~ntcd nnd the Plaintiff's Motion for Judgment is dinmisscd

with prejudice and Plaintiff's exception to the Court's ruling is noted.

The Clerk a [ the Court is hereby dir~~tcd to for tlmith inDue n certified

copy of this Order to n1l counsel of record.

THIS ORDER IS FINAL

ENTI:P.ED 'TIllS _;!J'"cI;tf d,:lY of J:mll:uy, 1976.
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,1'-

-2-

UE ASK FOR TillS:

Y1 dl ,r 11 -=tfJ8L"-:!~y..-r; i-_;:---"\/'~__ , ~1\'!~t~",,2..~; _!.:::.J-
GrUhn //1 G.::lrnct.t:, III
CounDel~~~r thQ D~fcnd.::lnt, The
Arlington Hospital

( I 0- /'
",,{v\ ( ') (_t;_,_'-_/_' "_/'_'_-_, _

JO'(l.n K. Colc::nl1n, Counsel for the
Difcndant, Warner Prinz, M.D.

SEEN) OBJECTED TO A~m SXCEPTlON NOrED:

JJ _/1j
/cI aA/u1. S/jj~!'-o-,..r----r..~,.y 01 r:"nn .•....,n C"u"'sel f"'" t11evU"- .....•.• tf ••......~.J..t..4!.., v ':~ "-'~

Plaintiff, Gail D. Hurdle

A. COPY~

TESTE: JOSEPH C. GWALTNEY, Clerk
e 1l /) "ByJlV~1_~~

De'llY" Clerk ~ .
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TO:

NOTICE OF APPEAL
AND

ASSIGN~lliNTS OF ERROR

NOTICE OF APPEAL

\'JARNER PRINZ, M. D.
C/O Norman F. Slenker, Esquire
1012 North Utah Street
Arlington, Virginia 22201

and

Jl ,',

\ L.'1 1375
. . .... I I I':; { c:!l: r kit \ .. , ,,\., '0,. I

, \ , • J.

',' ., f:, . II 'iL,1i ~kl k
". ( • t

\.w OFFICE:S

,'IS. WILSON.

LES. L.EWIS e.
'NES. LTD.

HOUf.E SQUARE

;'fON. VA. 22216

THE ARLINGTON HOSPITAL
c/o Griffin T. Garnett, III, Esquire
2000 North 16th Street
Arlington, Virginia 22201

PLEASE TAKE NOTICE that the plaintiff will appeal to
.~~

the Supreme Court 'of Virginia the Order of the above-styled

Courtj per ~udge William E. Winston, enteied on the 5th day

of January, 1976, upon the error assigned below.

ASSIGNMENTS OF ERROR

PLEASE TAKE NOTICE that the plaintiff assigns the

following as error:

1. That the Order of the trial court is contrary to

the law of Virginia.

2. That the Court below erred in holding that the

plaintiff's right was barred by the Statute of Limitations.

3. 'rhat the Court belm..,erred in construing the date

26



floom which the Clpplicable period of limit<.ltions began to run.

"-4. 'l'hat the Order or the tr ia1 court is contrary to

the evidence presented.
GAIL D. HURDLE-ti~j(),(~~
By Counsel

LEWIS~ WILSON, COWLES,
LEWIS & JONES, LTD.

2054 North 14th Street
Arlington, Virginia 22216

By fliyvWc ~~ '
tGary R., Sheehan

Counsel for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that I have mailed, postage prepaid,

a true copy of the foregoing Notice of Appeal and Assignments

of Error to Norman F.- Slenker, Esquire, 1012 North Utah Street,

Arlington, ~irginia' 22201, counsel for defendant, Prinz, and

to Griffin T. Garnett, III, Esquire, 2000 North 16th Street,

Arlington, Virginia 22201, counsel for defendant, Arlington

Hospital, this the J -v) day of February, 1976.

Jo.NJnstA~
GA RY R. SHEEHAN
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