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‘CITY. OF PETERSBURG,

N

COMMONWEALTH OF VIRGINIA ) To-Wit IR

THE CIRCUIT. COURT OFYSAID CITY

¢
b1

- IN

The Grand Juroré'of the Commonwealth of~virginia, in
and for theAbody-bf thé City ofvPefersburg and now”éttending
thé-said Court,'ﬁpoh'their oaths presént that Fillmore Martin,
oﬁ or abéut the 7th day of February, in the Year 1976, in the_
said City and within the juriédictioniéf the saidncéurt,
féloniously did kill and murder one, MaftiniD. Taylor, against
the éeace and dignity of the Cbmﬁonwealﬁh of Virginia, Virginia

Code Sections 18.2-30, 18.2-31, and 18.2-32.
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VIRGINIA: IN-THE CIRCUIT COURT OF THE CITY OF PETERSBURG,
| APRIL 13, 1976 \
Commonwealth

v. Felony - Murder (Second Degree)

Fillmore Martin (DOB 3/7/52), Defendant

This day came the Attorney for the Commonwealth, and
Fillmore Martin who stands indicted for a felony, to;wit:
feloniously did kill and murder one Marty TaYlor, was led
to the bar in the custody of the Sheriff of this Courf, and
came also Benjamin B. Cummings, Jr., his attorney.

Whereupon the accused was arraigned and after private
‘consultation with his saidlattorney, pleaded not guilty to the
indictmenﬁ, which plea was tendered by.ﬁhe accused in person.

The Court then impanélled twenty qualified jurors, free
from exception for the trial of the'défendant, in the manner
provided by law. Whereupoﬁ the attornéy'fof the Comﬁbnwealth
and the aﬁtorney for the‘defendant exefcised their rights to
strike names from the panei, as provided by law, and the
remaining twelve jurors, constituting the jury for the trial
of the defendant, were duly sworn.

After opening statements, the court and jury heard the
evidence presented by the Commonwealth and the defendant. At
the conclusion of the Commonwealth's evidence, the attorney
for the defendant moved the court to strike the Commonwealth's
evidence, which motion was overruled;‘at the conclusion of all

the evidence, the attorney for the defendant renewed his motion

to strike the Commonwealth's evidence, which motion was overruled.
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Aftervhearing the evidence; the instructions of the
court and argdment.of‘eounsel, theugdﬁers:were sent te the
jury room to consider their'vetdict. They subsequently
returned their verdict in open court, reading:

"We, the Jury, find the accused Fillmore Martin, Jr.

guilty of mﬁrder in the second degree.

And affix his punishment to be 20 yrs confinement in

the penitentiary. 4/13/76

| ROBERT H. BELLE
R. H. Belle"

The Clerk polled eachwjuror who stated that was(his
verdict. |

The attorney fer the defendan£ then mo?ed the court to
set aside the verdict, which motien was'ovefruled.

The Court then asked the defendant whether he desired
to make a statement or to advance any reason why judgment
should not be pronounced egainst him. The defendant having
declined, the Court finds the defendant guilty of mufder in
the second degree, as charged in the indictment and sentences
the defendant todconfinement in the penitentiary of this
Commonwealth for the term of twenty (20) years.

And it is further ordered thatvas soonras possible after
the entry of this Order the defendant be removed.end safely.
conveyed accordihg to law from the jail of this Court to the
said penitentiary, therein to be kept, confined and treated

in the manner provided by law.



/s/

At all times during the trial of this case the defendant
and his counsel were gresént.

The Court orders that the defendant be allowed credit
for the time spent in jail awaiting trial.

It is adjudged that the Commonwealth recover from the
defendant the costs assessed in this proceeding.

The defendant is remanded to jail to await transfer to

the penitentiary.

A Copy, TESTE:

/s/ WALTER L. PARRISH, CLERK

Enter this:
April 13, 1976

Oliver A. Pollaid, Jr.
Judge

Entered: Common Law Order Book
Vol. , Page
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF PETERSBURG

COMMONWEALTH OF VIRGINIA Plaintiff
v.
FILMORE B. MARTIN, JR. Defendant

NOTICE OF APPEAL AND ASSIGNMENT OF ERROR

The defendant, Filmore B. Martin} Jr., gives notice of
appéal from the judgment of the Court rendered herein on
April 13, 1976, and assigns the following error as required
by Rule of Court 5:6. :
* * * -

7. The trial court erred in refusing to give defendant's
instruction "A", being an instruction on accidental killing,

as amended, in that there was suffidient evidence to support

. ' such instruction.

/s/ F. Buchanan Martin, Jr.
Filmore B. Martin, Jr.

I certify that a copy of the foregoing notice of appeal and
assignment of error has been mailed to J. Thompson Wyatt,
Esquire, Commonwealth's Attorney for the City of Petersburg,

. Union Trust Building, Petersburg, Virginia, 23803 this 4

day of May , 1976.

/s/ Benjamin B. Cummings, Jr.
Benjamin B. Cummings, Jr.
Counsel for Defendant




VIRGINIA:
In the "Supreme Court of Virginia held at the
Supreme Court Building in the City of Richmond

on Tuesday the 28th day of December, 1976.

Fillmore Martin, - Plaintiff in error,
against Record No. 761048
Commonweal th ofVVirginia, ' Defendant in error.

" From the Circuit Court of the City of Petersburg

Upon the petitioﬁ of Fillmore Martin, sometimes known
as Filmore B. Martin, jr., a writ of error and supersedeas
is awarded him to a judgment rendered by the Circuit Court
of the City of Petersburg on the 13th day of April, 1976,
in a prosecution by the Commonwealth against thevsaid
petitioner fofva felony% but said supersedeas, however, is
not to operéte to discharge the petitioner from custody, if
in custody, or to release his bond if out on bail. |

This writ of error, however, is limited to the considera-
tion of éssignmént of error No. 7 as follows:

7. The trial court erred in refuéing to give defendant's
instruction "A", being an instruction onvaccidental killing,
as amended, in that there was sufficieht evidence to -support
such instfubtion.

On further consideration whereof, it is ordered that the
parts of the record to be pfinted or reproduced in the appendix
are to be limited-to those parts of thé record germane to

assignment of error No. 7, and the briefs to be filed shall be



limited to such discussion as is relevant to the assignment
of error upon which this writ of error is awarded.
The petition for writ of error is refused as to the

remaining assignments of error.

A Copy,

Teste:

/s/ H. G. Turner, Clerk



"INSTRUCTION NO.1l

The defendant, Filmore Martin, Jr., 1is presumed to be
innocent of the offense with which he is charged and this
presumpﬁion of innocence goes with him through the entire
case and applies at every stage thereof and is sufficient
to require you to find him not guilty unless and until the
Commonwealth, upon whom the burden rests, proves his guilt
beyond a reasonable doubt; and the Court further tells you
that it is not sufficient that facts and circumstances proved
be consistent with the guilt of the defendant, but they must
be inconsistent with cvery reasonable hypothesis consistent

with the innocence of the defendant.
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- ENGTRUCTION HO L2

the Court instructe the dJury that («) thoe bardoea ds e Bbao
Commonwealth to prove by the evidence beyond a reasounble dov
evoery mntcriai and necessary clement of thoe offence chargordd against
the Defendant. Tt is not sufficicpt that the Jury may belicve his
guilt probable, or more probable than his innoccnce. Susplcing o
probability of guilt, however strong, will not authorize a conviction,
but the evidence must prove his guilt beyond a reasonable douwbt. Tae
Jury shall not speculate orx go outside of the cvidence to considor
what they think might have taken place, but you arc to confine your
consideration to the evidence introduced by the Commonwviealth ané the
.Defense. and unless you believe, upon a consideration of all the
evidénce before you, thal guilt of the Defendant has been proved beyond
a reasonable doqbt as to cvery material and nccessary cloment of the
offense charged against him, then you shall find the defendant not
guilty and The court instructs the Jury that (b) the burden resting upon
the Commonwedlth to prove guilt of the defendant beyond a reasonable
doubt does not require that such guilt be proven beyond every imaginable,
conceivable or possible doubt, bul only bcyond a reasonable doubt.
The Jury must limit its consideration te the evidence introduced, and
you are not to go outsidc the evidence to hunt up doubts, nox ruslt you
entertain doubls which are speculative or conjectural. And if, upon a
cbnsidcration of all the cvidence you are satisfied of the guilt of

the defendant beyond a rcasonable doubt, then you shall find him guilty.
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INSTRUCTION NO. 3

The Courl instructs the Jury that the Jury
arc the sole judges of weight to he given the evidence, and
Qf thé crédibility of the witncsses who testified, and in
determining the weight to be given the evidence of the witnesses,
and the credibility of the witnesses, the Jury may take
ihto consideration the witnesses' demeanor on the witness
stand, their manner of testifying, their motive, if any shown,
for testifying as they do. and their interest, if any is shown, in
the result of this trial. And the Jury may take into consideration
anything else in the evidence affecting the credibility of

the witnesses, and give such weight to their testimony as the

Jury believe it is entitled to.

11



INSTRUCTION NO.4

Proof of Filmore Martin's prior conviction of a felony
may be considered by the jury as affecting his credibility,
~ but itbdoes not render him incompetent to testify, nor shall
it be considered by the jury as evidence of his guilt of the

offense for which he is now on trial.

12
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INSTRUCTION NO. 5 7 - -

The Court instructs the Jury that circumstantial
evidence is legal and competent, and a person charged with
a crime may be convicted upon circumstantial evidence
alone, or upon circumstantial evidence connected with other
evidence, if the Jury believe beyond a reasonable douﬁtvfrom
such circuﬁstantial evidence that the person so charged is
guilty: therefore, the Jury have the right to convict the
defendant upon circumstantial evidence alone, or upon
circumstantial evidence coupled with other eviaence, if
from all the evidence the Jury believe that guilt of the

defendant has been proven beyond;a reasonable.doubt;

13



INSTRUCTION NO. 6

Wheré the Commonwealth undertakes to prove the guilt
" of the defendant by circumstantial evidence,'it must not
only prove the circumstances relied upon, but it must
overcome the presumption of innocence of the defendant
and establish his guilt beyond a reasonable doubt. All
necessary circumstances proved must be cdnsistent with
guilt and inconsistent with innocence. It is not sufficient
_ﬁhat the circumstances proved create a suspicion of guilt,
however strong, or even a probability of gquilt, but they
must exclude every‘reasonable hypothesis except that of
guilt. Thé chéin of circumstances must be unbroken and the
" evidence as a whole must be sufficient to satisfy the jury
that guilt of the defendant has been proven to the exclusion

of any other reasonable hypothesis.

14



INSTRUCTION NO. 7

The Court instructs the jury that every unlawful homicide {s presumed
to be -ﬁtder in the second degree.

In order to elevate an unlawful homicide to murder in the first degree,
the burden of proving the dements thereof is upon the Commonvealth.
| in order to reduce an unlawful homicide from murder in the second degree

1) 'mnohughter or axcusabla homicide, the burden is upon the defendant.

15



INSTRUCTION RO. 7 (a)

The Court imstructs the Jury that in order to establish the charge
of tmrder against the defendant, it is not necessary for the Coumonwealth
to prove the motive of such murder.

While 1t is not necessary for the Commonwealth to prove a motive for

_ the kiiiing, neverthelass the presence or abgence of a motive is & question

for consideration by you as bearing on the guilt or innocence of the

defendant .

16



INSTRUCTION NO. 8

Ths Court instructs the Jury that murder in the first degres is
the ®iifxl, daliberate, premaditated and melicious killing of a humen betng,
" and 1f you Believe from the evidenco, beyond & reasonsble doubt, that
the «:Mc vilfully, deliberataly, premoditatedly sad malfciously killed
the deceased, then you shail £1nd him guilty of murder in the first degres.



INSTRUCTION KO, 9

The Court instructs the Jury that to constitute a
wilful, deliberate and premeditated killing, it is not
necessary that the intention to kill should exist any
particular length of time prior to the actual killing.
It ig only necessary that such intention should come
" into existence for the first time at the time of the

killing or at any time previously.

18



INSTRUCTION NO. 10

he Court instructe the Jury that murder in the firat degree
shall be punishad by confinement {un ths penitemntiary for l1ife, or for any term

not less than twenty years,

19



INSTRUCTIOR NO, 11

The Court i{mstructs the Jury that nurder in the second degree {s the
. unlewful killing of & human being with malice and without premeditation and
deliberation, and if you believe from the evidence, bayond a m-on-bie
doubt, that the defendant unlawfully killed the deceased with malice

but without premeditation and doubqutton. you shall find him guilty

of murder in the second degree and f£ix his punishmant by confinement in the

penitentisry not less than five nor wmore than twenty years.

20



INSTROCTION NO, 12

The Court instructs the Jury that involuntary
mans lavghter is the killing of one accidentally. contrary
to the intention of the defendant, while &n the hronecution
of some unlawful, but not felonious act: or in the performance
of é lawfnlbact. accompanied By guch carelessness Or reckleesences
on the part of the defendant as ie incompatible with ; proper

regard for human life.

21



INSTRUCTION NO- 12 (a)

The gist of the crime of involuntary manslaughter is
criminal negligence; it must be shown that the negligence
of the defendant was gross or culpable negligence; culpable
or gross negligence is that which indicates a callous dis-
regard of human life and of the probable consequences of his
act; criminal liability cannot be predicated upon every act
carelessly performed merely because such carelessness results
in the death of another, but in order for criminal liability
to result from negligence, it must necessafily be reckless or
wanton and of such a character as to show disregard of the
safety of others under circumstances likely to cause injury"
or death; and unless you believe from the evidence beyond a
reasonable doubt that the defendant, Filmore Martin, Jr., was
guilty of negligence so culpable or gross as to indicate a
callous disregard of human life and of the prqbable consequences

of his act, you cannot find him guilty of involuntary manslaughter.

22



INGTRUCTION MO, 13

The Court ;ngtructa the Jury that involuntary
manslaughter shall be punished by confinement in the penitentiary
for not leee than one nor more than five years, or in the
discretion of the Jury, by a fine not axcaeeding One Thousand

Dollare, or zonfinement in jéil not exceeding twelve months,

- #ither or hroth.

- 23



INSTRUCTION NO. 14

The Commonwéalth must prove from the evidence beyond
a reasonable doubt every material fact, and if the jury have
a reasonable doubt as to the grade of the offense, then they
;{fi ?i  ' ;‘ must resolvevthe doubt ih favor of the defendant, Filmore
Martin, Jr;, and find him guilty of the lower grade; to
- illustrate, if yod have reasonable doubt as to whether he
is guilty of murder in the first degree or second degree, you
should_find him quilty in the second degree; if you have
'  reasonable doubt as to whether he is guilty or murder in the
- second degreé or manslaughter, you should find him guilty of
manslaughter; if you have a reasonable doubt 58 to whether
o he is guilty at all, you must resolve that doubt in favor of

the defendant, Filmore Martin, Jr., and acquit him.

24



"INSTRUCTION NO., 15

The Court instructs the Jury that in this csse. they can find only
one of the following verdicte:

(l) W(" ﬂl@

Jury, f£ind the accused guilty of Murder in

the first degree as charged in the indictment and 2c ascertain hie

punishment to be confinement in the penitentiary for _

Years:; or,

(2) wWe, the
degree a8 charged
to bs confinement

{(3) Weo, the
‘alaughtar, and Jdo
{a)

yesrs: ox,

Jury. find the accused guilty of Murder in the second

in the indictment snd do ascertain his punishment .

in the penitentiary for yearss or,
Jury, find the accused gquilty of involuntary man-
agcertsin hizg punishment to bes

confinement in the penitentiary for

(b) confinemeﬁt in 4ail for months: or,
(¢} A fine of ¢ ; or,
(d) confinement in jail for months and

s Or,

a fine of ¢

(q) We, t_h(’

Jury, find the accused not guilty.

The verdict must be agreed upon by each and every member of

the Jury, and if g0 srrived at and unzaimously sgreed upen, chould

e written upon the brek of the indictment and signed by youvr Foreman.

25



INSTRUCTION NO. A

Where, as in the case at bar, the defense is that the
killing was an accident, the defendant is not required to
prove this fact, beyond a reasonable doubt, or by a prepon-
derance §f the evidence, but the burden is upon the Common-
wealth to prove beyond a reasonable doubt that said killing
was not accidental; therefore, if, after hearing all the
evidence, you have a reasonable doubt whether said killing

/was not accidental,

was accidental, or that it was- intentienal, then you should

find the defendant, Filmore Martin, Jr., not guilty.

Refusedb

0. A. P., Jr.

26



[Tr.

MATERIAL EXCERPTS FROM. TRANSCRIPT

7, L. 8 - Tr. 10, L. 21] (Lydia- Quick, witness)

Q. Would the witness state her name, please, for
the record?
A. Lydia Quick.
Q. I direct your attention to February the 7th of
1976, where were you living on that date?
A. 400 Mars Street, Apartment 18-B.
Q. Would that be some apartment complex?
A. Yes.
Q. What would that apartment complex be
known as?
A. (unintelligible) Court.
Q0. And that's within the City limits of
Petersburg, Vlrg1n1a°
A. Yes.
Q. Do you know, or did you know the deceased
Martin D..  Taylor?
A. Just to see him in the neighborhood he was
a neighborhood helper.
Q. Now, tell me, on February the 7th, 1976, was
Martin D. Taylor helping you in any way, or doing
any errands for you9
A. Yes, I was moving and he was helping me put the
things in my car. :
Q. How far was your car parked from your gpartment,
approximately? '
A. It was parked right in front of my apartment door,
about -~-- about twenty feet.
Q. And what time was he helping you move?
A. About 7:20 -- well, he had been helping me all day,
but -- he had been helping me about four hours, you know,
we were putting things in the car.
Q. Were you in the process of moving most of the day?
A. Yea, the whole day.
Q. And what was happening, was things being moved from
your house to your car?
Yea, my house to my car.
And around 7:20 did you hear what you thought was
shot?
Yes. .
THE COURT: Was this a.m., or p.m.?
P.M., 7:20 p.m.
So you did hear a noise?
I heard a noise, yes.
Was it just one noise, or like one shot or was it
more than one? =

O:UC>> - o R
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[Tr.

[Tr.

A. Just one. .

Q. Did you -- were you in your apartment at that
time when you heard the noise?
A. Yes.

Q. And was the deceased, Martin D. Taylor, wastle
outside the apartment?

A. Yes.

Q. Was he -- do you know whether at that time he was
carrying anything out for you or had anything in his
hands when he left your apartment?

A. He had a box of dishes in his hands.

Q. And when you heard the noise did you come outside
to see what the noise was?

A. Yes.
Q. And what did you see, if anything?
A. I just saw Marty laying -- laying beside my car

door with the dishes.

Q. Was he still holding the dishes?

A. Well, the box was just laying up against him but
most of the dishes were broken, the door was open to
the car.

Q. - And the box was still in his hand, or do you know?
A. Not really, no, because they dropped, and he was
just laying there, I went outdoors and he was just
laying there and dishes were scattered all over.

Q. All right, but tell us what, if anything, you saw
or did at this time?

A. Well, I had been walking to the car myself taking
dishes and Marty came in and he was taking a box of
dishes and I just heard a big sound -- really I thought
it was the dishes, you know, and I went outdoors and he
was laying there and he said he was shot, and I asked
him who shot him, and --

Q. Did he tell you, or did he make any comment?

A. He said Angel shot him, and that was all.

12, L. 21 - Tr. 13, L. 51 (Lydia Quick, witness)

Q. Now, Miss Quick, do you know how well Martin Taylor
and Fillmore Martin knew each other?

A. No.

Q. Do you know of any reason why Fillmore Martin would
want to kill Martin Taylor?

A. No, I don't know any.

Q. Do you know of any argument or dispute they had had
before the -- before this occurred?

A. Not any.

21, L. 9 - Tr. 23, L. 13] (Donald R. Farren. Junior,
witness)

Q. Would the witness state his name, please?

28



fTr.

A. Officer Donald R. Farren, Junior.

Q. And what is your occupation, Officer Farren?

A. Patrolman, City of Petersburg.

Q. And were you so employed in that capacity on or
about February the 7th of this year?

A. Yes, sir, I was.

Q. In connection with your employment did you receive
a call on February the 7th to go to Webster Court
Apartments? _

A.- Yes, sir, I did.

Q. And do you recall when you received this call?
A. It was approximately 7:20 in the morning.

Q. Seven what? '

>

. Seven twenty -- or in the evening, I'm sorry, not
in the morning, it was in the evening.
Q. Seven twenty in the evening?
A. Yes, sir.
Q. Do you know when you arrived at the scene?
A. I have it in my records -- no, sir, I don't -- I
don't recall, I -- if I can go back out there I can
get the information, it's on my police report.

THE COURT: I don't think that's important, Mr.
Dance, go ahead.
Q. When you arrived what did you find, Officer Farren?
A. Well, I found the deceased, Mr. Taylor, was lying
on the ground on -- on his left side with his head
partially under a brown vehicle and his feet right at
the base of a blue Volkswagen, there were dishes and
other types of kitchen equipment, I guess you would
say, strung about the area. I arrived approximately
the same time as the emergency crew and assisted the
crew in trying to find the nature of the wound, and
I asked the deceased who had shot him, I was being --
wanted to find out that mainly and, of course, the crew
was there to help him, so my main concern was who had
shot him, and he said Angel had shot him, and I asked
him again, I said, "Who shot you?" because I didn't
know whether he completely understood what I had asked
him, and he said, "Angel shot me, shot me for no reason,
and he shot me with a shotgun," and --
Q. And then he was moved to the hospital?
A. Yes, and I asked him one more time, I said, "Angel
who, what's his real name?" And he said, "I don't know."

And at that time he was -~ they were continuously working

on him and eventually took him to the -- to the hospital,

where he was treated there.

42, L. 5 - Tr. 22, L. 3] (Robert H. Carmichael, III,
witness)

The followina is a statement given by Fillmore Martin,

29



Junior, also known as Angel, in reference to the
murder of Marty Taylor at Webster Court Apartments on
February the 7th, 1976, after Fillmore Martin was fully
advised of his rights and that no promises were made.

" Question: Tell me. what you know of the murder of
Marty Taylor? o

Answer: Me and my kld were rldlng to Richmond
that day, we went to the park and rode around and
parked the car. There's a water fountain there; we
went to the fountain and got some water, this is Byrd
Park. When me and my kid got some water I found a
sawed-off shotgun, nobody could see it so I picked up
the shotgun and put it in my car and drove off, then
we just rode around in Richmond and then went on Route
10 to Hopewell and then back to Petersburg.

After I came back to Petersburag I went to Willie
Hall's house in Webster Court Apartments, this was about
dusty -- dustky dark, I don't know the exact time, my
kid was still with me. I parked in front of Willie
Hall's apartment, I told Willie about finding the shot-
gun and asked him would he keep it until I could find
somebody that wanted to buy a shotgun. Then he said,
okay, so I told him that I would bring it back later.

Then me and my kid went riding until about seven
p.m., or seven-thirty p.m. I dropped my kid off at
111 North Dunlop Street, then I left there and called
Regina, my girlfriend, at work, at Canton's Restaurant.
After I talked to her I went back in there, speaking of
Webster Court Apartments, to be cool I parked on Webster
Street in back of the apartments so nobody could see me
with the shotgun, so then I walked through the alleyway
that leads to the parking lot where Marty was shot, so
I tried to hide the gun so Marty wouldn't see it, so
then Marty said, "Hey, man, what's happening?" So I
said, "It ain't nothing to it." So I tried to keep
on walking and he wanted to give me some. . . .
which means hit hands. Then Marty saw the shotqun and
said, "Whoa, man, let me see that," referring to the
shotgun, so I tried to break the gun down to see if there
was a slug in it or not.

Question: You didn't know if it was loaded or not
before? :

Answer: No, it was in the trunk all the time, the
gun was sort of old and I didn't know how to break it
down. The next thing I know the gun went off, Marty
then said, "Ow, ow, ow, OW. I stood there for a second,
then I ran and got into my car and rode around thinking,
I didn't know what to do, I knew I was in trouble.

30




L2

preserving it, we were requiréd ‘to write a term paper,
or a thesis as you would call it, on a specific function
in the laboratory and I chose firearms examination in

the three months I -- the three months I was up there I
was -- wrote it and worked in the firearms ~-- helped with
the firearms identification, and we worked on weapons

up there. :

0. Now, tell me, for my own information because I'm a
novice when it comes to guns, but tell me, if a man was
holding that gun would that gun have what you would call
a hair trigger on it, or --

A. No, sir, it did not.

Q. Now, tell me this, if a man had this gun and wanted
to break it down as it would be referred to in previous
-- in the previous statement that's been entered here,
how would he break it down and how -~ what would be
necessary for this gun to be discharged during a breaking
down operation? '

THE COURT: I would agree as to the total question as
posed, I would think he would be permitted to demonstrate
to the Jury how the gun is broken down.

0. All right, would you demonstrate to the Jury just how
you would break down a gun of this nature?

A. Assume that the gun was closed like that when the --
when the weapon was being handled, press -- breaking down
just move this thumb lever right here, which would drop
the barrel down. Okay, this is a single action shotgun;
in order for it to be fired the hammer has to be cocked
and the trigger has to be pulled in order for it to go

off. If the hammer was cocked, in -- in breaking the
thumb brace to open the shotgun, the shotgun won't
necessarily discharge, but some -- it will -- it will
open with the -- with it cocked -- like that, and that

-— and it won't necessarily go off, but you can always

say there is a possibility a weapon might go off but in
test firing it, you know, according to the lab examination
and also my looking at it, I couldn't get it to go off at
all from the cocked position, from breaking it open, and

it -- it had quite a bit of trigger pull on it, in other
words, you couldn't accidentally just squeeze it off, it
takes -- takes a little bit of power behind the trigger

-~ on your finger to pull the trigger.

Q. Tell me, Detective Eilert, what color would you say
-~ describe that gun to be?

A. All right, sir, what color it is?

Q. Uh huh?

A. It's black in color, it's painted with an enamel
paint and the length of this barrel was longer than it
is now, you can see from the barrel, the front of the
barrel, that it had been roughly cut off with a item
such as a hacksaw or something like that, it didn't
appear to be smoothed down, say like a emery cloth or
something like that.
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filed in the case and designated as Instruction A
dealing with accidental killing on the grounds that
the instruction tendered to the Court was proper
with regard to a statement of accidental killing and

that the evidence supported an instruction of an
accidental killing. :
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