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CITY OF PETERSBURG,
COMMONHEALTH OF VIRGINIA
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IN THE CIRCUIT COURT OF SAID CITY
,

,"J

The Grand Jurors of the Commonwealth of .Virginia, in

and for the body of the City of Petersburg and now attending

the said Court, upon'their oaths present that Fillmore Martin,

on or about the 7th day of February, in the year 1976, in the

said City and within the jurisdiction of the said. Court,

feloniously did kill and murder one, MartinO. Taylor, against

the peace and dignity of the Commonwealth of Virginia, Virginia

Code Sections 18.2-30, 18.2-31, and 18.2-32 .

'.
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF PETERSBURG,

APRIL 13, 1976
Commonwealth

v. Felony - Murder (Second Degree)

Fillmore Martin (DOB 3/7/52), Defendant

This day came the Attorney for the Commonwealth, and

Fillmore Martin who stands indicted for a felony, to-wit:

feloniously did kill and murder one Marty Taylor, was led

to the bar in the custody of the Sheriff of this Court, and

came also Benjamin B. Cummings, Jr., his attorney.

Whereupon the accused was arraigned and after private

consultation with his said attorney, pleaded not guilty to the

indictment, which plea was tendered by the accused in person.

The Court then impanelled twenty qualified jurors, free

from exception for the trial of the defendant, in the manner

provided by law. Whereupon the attorney for the Commonwealth

and the attorney for the defendant exercised their rights to

strike names from the panel, as provided by law, and the

remaining twelve jurors, constituting the jury for the trial

of the defendant, were duly sworn.

After opening statements, the court and jury heard the

evidence presented by the Commonwealth and the defendant. At

the conclusion of the Commonwealth's evidence, the attorney

for the defendant moved the court to strike the Commonwealth's

evidence, which motion was overruled; at the conclusion of all

the evidence, the attorney for the defendant renewed his motion

to strike the Commonwealth's evidence, which motion was overruled.

3
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After hearing the evidence, the instructions of the
" . ':'. , :~: l:". .

court and argument of counsel, the jurors were sent to the

jury room to consider their verdict. They subsequently

returned their verdict in open court, reading:

"We, the Jury, find the accused Fillmore Martin,.Jr.

guilty of murder in the second degree.

And affix his punishment to be 20 yrs"confinement in

the penitentiary. 4/13/76

ROBERT H. BELLE

R. H. Belle"

The Clerk polled each juror who stated that was' his

verdict.

The attorney for the defendant then moved the court to

set aside the verdict, which motion was overruled.

The Court then asked the defendant whether he desired

to make a statement or to advance any reason why judgment

should not be pronounced against him. The defendant having

declined, the Court finds the defendant guilty of murder in

the second degree, as charged in the indictment and sentences

the defendant to confinement in the penitentiary of this

Commonwealth for the term of twenty (20) years.

And it is further ordered that as soon as possible after

the entry of this Order the defendant be removed and safely

conveyed according to law from the jail of this Court to the

said penitentiary, therein to be kept, confined and treated

in the manner provided by law.

4
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At all times during the trial of this case the defendant

and his counsel were present. " , ~,

The Court orders that the defendant be allowed credit

for the time spent in jail awaiting trial.

It is adjudged that the Commonwealth recover from the

defendant the costs assessed in this proceeding.

The defendant is remanded to jail to await transfer to

the penitentiary.

* * * *

Enter this:

April 13, 1976

/s/ Oliver A. Pollard, Jr.
Judge

A Copy, TESTE:

/s/ WALTER L. PARRISH, CLERK

Entered: Common Law Order Book
Vol. ,Page
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF PETERSBURG

COMMONWEALTH OF VIRGINIA

v.
FILMORE B. MARTIN, JR.

Plaintiff

Defendant

NOTICE OF APPEAL AND ASSIGNMENT OF ERROR

The defendant, Filmore B. Martin, Jr., gives notice of

appeal from the judgment of the Court rendered herein on

April 13, 1976, and assigns the following error as required

by Rule of Court 5:6.
* * *7. The trial court erred in refusing to give defendant's

instruction "A", being an instruction on accidental killing,

as amended, in that there was sufficient evidence to support

such instruction.

* * *

/s/ F. Buchanan Martin, Jr.
Filmore B. Martin, Jr.

I certify that a copy of the foregoing notice of appeal and

assignment of error has been mailed to J. Thompson Wyatt,

Esquire, Commonwealth's Attorney for the City of Petersburg,

Union Trust Building, Petersburg, Virginia, 23803 this 4

day of May , 1976.

6

/s/ Benjamin B. Cummings, Jr.
Benjamin B. Cummings, Jr.
Counsel for Defendant
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VIRGINIA:

In the "Supreme Court of Virginia held at the

Supreme .Court Building in the City of Richmond

on Tuesday the 28th day of December, 1976.

Fillmore Martin, Plaintiff in error,

against Record No. 761048

Commonwealth of Virginia, Defendant in error.

From the Circuit Court of the City of Petersburg

Upon the petition of Fillmore Martin, sometimes known

as Filmore B. Martin, Jr., a writ of error and supersedeas

is awarded him to a judgment rendered by the Circuit Court

of the City of Petersburg on the 13th day of April, 1976,

in a prosecution by the Commonwealth against the said

petitioner for a felony; but said supersedeas, however, is

not to operate to discharge the petitioner from custody, if

in custody, or to release his bond if out on bail.

This writ of error, however, is limited to the considera-

tion of assignment of error No.7 as follows:

7. The trial court erred in refusing to give defendant's

instruction "A", being an instruction on accidental killing,

as amended, in that there was sufficient evidence to support

such instruction.

On further consideration whereof, it is ordered that the

parts of the record to be printed or reproduced in the appendix

are to be limited to those parts of the record germane to

assignment of error No.7, and the briefs to be filed shall be

7
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limited to such discussion as is relevant to the assignment
, .

of error upon which this writ of error is awarded.

The petition for writ of error is refused as to the

remaining assignments of error.

A Copy,

Teste:

/s/ H. G. Turner, Clerk

8
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.INSTRUCTION NO.1

The defendant, Filmore Martirl, Jr., is presumed to be

innocent of the offense with which he is charged and this

presumption of innocence goes with him through the entire

case and applies at every stage thereof and is sufficient

to require you to find him not guilty unless and until the

Commonwealth, upon whom the burden rests, proves his guilt

beyond a reasonable doubt; and the Court further tells you

that it is not sufficient that facts and circumstances proved

be consistent with the guilt of the defendant, but they must

be inconsistent with every reasonable hypothesis consistent

with the innocence of the defendant.

a
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IN:;'I'IWc.:'I'.I()J'~ iJO. 2

i:hc Defendant:. It :i.5 not suffic:Lc'nt. thcit .. the Jt1}~Y indY b(:l ;.(> ,'~: h i~:;

prob<ibilit.y or quilt., hO'::cvcr st.r.on~J, VJ.i.11 not ,nILhoJ:l.zc () (:(!!l\'5.(~t:ioll,

but t.he evidence must prove his guilt. beyond a rcasoDuble t10nr)::'. ':fI1(~

Jury :;hall not speculntc O)"~ go outt;ide of t:he cvidc:nce to- consi-::;.-::r

what they th ink migh.t hav(~ taken place, but you arc to confine your

consideration to the evidence introduced by the CommoD\';ealth ana the

Defense, and unless you believe, upon a consideration of elll the

, evidence before you, that.: 9ui1t of the Defendant has been proved. beyond

a reasonable doubt as to every mt:lter:i.a1. ,nld ncc(':;~.;ary elmnen~: of the

offEmse charged against. him, then you shClll find the defencJant not

guilty and The court innt.rl1c1:s th(~ Jury t.hat. (b) 'l:11e buriJ.r:n r(~st::i.n9 upon

the Commonvleal th to prove guilt: of the defendant beyond a :ceclson;.)bJ.e

doubt does not require t:hat such Cjuilt 1)(>provc::n beyonc1 every imaginablE!,

concc ivable or pos~:Lblc doubt I In:t: only beyond a. ret:l50nablc~ (;oub-L.

The Jury must limit i.t~; consicJerClt.ion t.o -t":hc evidence in'l.:)~oc1uced, nnd

you are not to go out.si(te t.he 0vidc>ncc to hun.t up doubi:s, nay. mu~:d:yon

entertain c1ouhi_s which ore specul,l"t.ivc or conjectural. And if, upon a

consic1c:rat.ion of all t.he evidence you are sa-tisfi0.d of 1:11e 9'"':i..lt of

the defendant beyond a rC(1sonC)b1<:~doubt:, then you shall find h ~.m~Juilty.

10
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INSTRUCTION NO. 3

'J'hc CoUl~t.'inst.ruct~; UIC Jury t:hilt. t.hc ,Jury

Clrcthc f",ole jtidg('f; 'of weight: 1..0 b(~ given the evidence, (lnc1

of the credibility of t:he witnesses who test.ificd, Clnc]in

dctcrn'titling the wcigh1: to be given the evidence of the vlit.nc::..:ses,

Clnd{-.Y-le credibilit.y of Uw wit.ncsscs, the Jury mClYtal~c

int.o cdnsiderat ion t:he witncsse~: I deml~()noron the witness

stand, their manner of testifying, their motive, if any sho\'n1,

for testifying as they do. and their interest, if any is shown, in

the result of this trial. And the Jury may take into consideration

anything else in the evidence affecting the credibility of

the \'Jitnesscs; and give such weight t.o their testimony as the

Jury believe it is entitled to.

J.1
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INSTRUCTION NO.4

Proof of Filmore Martin's prior conviction of a felony

may be considered by the jury as affecting his credibility,

but it does not render him incompetent to testify,' nor shall

it be considered by the jury as evidence of his guilt of the

offense for which he is now on trial.

12
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<INSTRUCTION NO. g.' ,,"

The Court instructs thc=Jury tha't circum~:;tantia1

ev idence is legal and compet.ent, and a person charged wiiJ1

a crime may be convicted upon circumstantial evidence

alone, or upon circumstantial evidence connected with other

evidence, if theJ'ury believe beyond a reasonable doubt from

such circumstant,ial evidence that the person so cha,rgec1is

guilty; therefore, the Jury have the right to convict the

defendant upon circumstantial evidence alone, or upon

circumstantial evidence coupled with other evidence, if

from all the evidence the Jury believe that guilt of the

defendant has been proven beyond, a reasonable doubt.

13
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INSTRUCTION NO. 6
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Where the Commonwealth undertakes to prove the guilt

of the defendant by circumstantial evidence, it must not

only prove the circumstances relied upon, but it must

overcome the presumption of innocence of the defendant

and establish his guilt beyond a reasonable doubt. All

necessary circumstances proved must be consistent with

g~ilt and inconsistent with innocence. It is not sufficient

that the circumstances proved create a suspicion of guilt,

however strong, or even a probability of guilt, but they

must exclude every reasonable hypothesis except that of

guilt. The chain of circumstances must be unbroken and the
evidence as a whole must be sufficient to satisfy the jury
that guilt of the defendant has been proven to the exclusion

of any other reasonable hypothesis.

14
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INSTRUCTION lI). 7

The Court lutrucU the jury that every unlawful b0ll1ctd. 18 pr•• umecl

to be •• rcier in the •• coad degr•••

In order to el._te .n unl."ful hOlB1clcle to Dardar 1Ja the flrat dear•••

dn0 bvrdan of proviq the cleaeata thereof is upoa tbe Co&aonve.alth.

In ordor to reduce an unla"ful hORie1de from murder in the ••cond desr••
to fiHllu~lauahter 01' excusable homtcide. the burden ia upon the defeodant.

15
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INSftVCTION NO. 7 ( a )

Tb~Court lnatruets the Jury that io order to e.tablhh the chars.

of murder agAinst the defendant. it is not Dee•••••ry lor the CoaDorlwulth

~b prove the motive of .uch IlUrder.

"lihUe it 18 Qot nee.llary for the COii6>avealthto prove a motive f.
r :.,. " . .:'

the kUHns, nnRuel ••• the pre••nce or .b"e. of • .ative h • que.Ucm
., .",,' • 1". • .
for eonaiderat1.011 by you •• bearlq OQ the auUt or in.OCGIlc. of the

defendaDt.

16
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INSmuc.rION l«). 8

• CouIJcwtnets the Jur, that .n. ill the t1l'.t •••••_ f.a

Ch •.UlhllD 4el1••.• te. pnmedicated and •• U.c1oua ltilU.aa of a m-aa be••••

. aM it ,.. "11.- from tho ll"fU_CtI. be7- • ...aoubt. cloUt. that

the .,a4at wilfullJ •• Uoberac.1,.. p•••••• ttat •• l,. •• _ltclOWll, kUlecI

the 4ecea__ , then you ebeU find him pf.lty of IlUrdeI' 1D the fir.t ctear-.

17
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INSTRUCTION ~). 9

Th.eCourt instructs the Jury that to constitute <:I.

wilful, deliberate and premeditated Killing, it is not

necessary that the intention to kill should exist any

particular length of time prior to the Actual kil1i~g.

It: is only necessary that such .intention should come'

into €.xistence for the first tim.e at the time of thE,;

killing or at any time previously.

18



1N811lUCTI0N NO. 10

'fhe. Court instruc.ts the Jury that murder 10. t1le fir'3t degree

shall be ~unishad by confinement in the penlteatiary f:or Ute. or for any tem

not leu thAD twanty yurs.

19



aSTaUCTIONNO. 11

1be Court lD8t1:\ac te the JuJ:y the t IllU.rda' in the Neond dear.. 1. tbe

ua1avful kUUaa of a bUMn beial with _Uce aDd Without pr•••• 1t.tlG1l .Dd

del1MntiGD, ud if you bell.v. fl'_ the evlde1lce, be"" ••.••••• ble

••• t. that the ciefcadant unlawfully kill84 the deceaMdwith .Uce

but without pl'-.lltatloo an4 deUbel'aclO1l, you ebaU find hila pilty

of _riel' 1Il the HCeDd dearee and fix hi. punlnhment by confi.Mllet in t1wJ

penlteztt1ary not 1.a. than five nor .ere than t'IIenty JeA1'8.

20
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INSTRUCTION NO. 12

The Court 1".tru~8 the Jury th:!l't involuntary

maoellulghter 119the ld,lllnq of one aecidentally .• oont:rary

to the iiit(On~ion of the dE':fendant, While in the pro.e<:ution

of &O~ unlawful, but not f~lcmiou. act r or in the perfonunCft

of a lawful ~ct, ~ccompanied by eueh c~rele~8ne~por reekl~.8nres

on the part or the defendant ~I/! ie .incompfl1t.ihl~ "".ith e pro~;t'

regard for bUMan life.

21
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INSTRUCTION NO. 12(a)

The gist of the crime of involuntary manslaughter is

criminal negligence; it must be shown that the negligence

of the defendant was gross or culpable negligence; culpable

or gross negligence is that which indicates a callous dis-

regard of human life and of the probable consequences of his

act; criminal liability cannot be predicated upon every act

carelessly performed merely because such carelessness results

in the death of another, but in order for criminal liability

to result from negligence, it must necessarily be reckless or

wanton and of such a character as to show disregard of the

safety of others under circumstances likely to cause injury

or death; and unless you believe from the evidence beyond a
reasonable doubt that the defendant, Filmore Martin, Jr., was

guilty of negli~ence so culpable.or gross as to indicate a
callous disregard of human life and of the probable consequences

of his act, you cannot find him guilty of involuntary manslaughter.

22
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The Court in&t.ructs thc: Jury that involuntary

rnan6.;Vlu'1hter shall be punished by C'onflnemcnt in thc- penitentiary

for not leas than one nor more L~nn five years, or in the

discretion of the Jury, by a fine not exceeding One Thoul.\and

Doll(!lrs, or confinement in jail not exceeding twelve months,
1';. .ither or both.

. 23
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INSTRUCTION NO. 14
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The Commonwealth must prove from the evidence beyond
a reasonable doubt every material fact, and if the jury have
a reasonable doubt as to the grade of the offense, then they
must resolve the doubt in favor of the defendant, Filmore
Martin, Jr., and find him guilty of the lower grade; to
illustrate, if you have reasonable doubt as to whether he
is guilty of murder in the first degree or second degree, you
should find him guilty in the second degree; if you have
reasonable doubt as to whether he is guilty or murder in the
second degree or manslaughter, you should find him guilty of
manslaughter; if you have a reasonable doubt as to whether
he is guilty at all, you must resolve that doubt in favor of
the defendant, Filmore Martin, Jr., and acquit him.

24
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'INSTRUCTION NO. 15

The Court instructs the Jury t:hat in thit\ case., they can find only
one of the following verdiets:

{lj Wc', the Jury, find the accused guilty of Murder in

thr: first degree as charged in th~ indict~nt 8nd co 8.c~rt~inhi~

punishment t.o be oonfinement in th". penitenti~ry for

ye8r8~ or,

_______ • _. _w _

(2) W(i', the Jury, find the 8c<Nsed guilty of Murder ik' the second

degree ae charged in the indict,rnent ~nd do I'\seert~ln his punh:hment

to D<:' confinement in the penite.nti~ry for __ . ye1'tr:e, or..

(3) 'rIc", th(i Jury, find the l'lCe\1sp.d guilty of involuntArymllln-

slaughter, and do IlHcert~in his pun.iBhmt~nt to bet

(11) confinf?ment in the penitt-:'nti"ry for

Y(~1!lrslor.
(b) confi.ncm~'nt in jAil f()r •• months for,

(c) Afint~ of ~? or,

(d) cont'in~~ment in jail for monthe And

~ fine of *' ; or,

(4) Wf', tl\(~ Jury, f ind the~ ~C'cu8ed not guilty.

'l'h€' verdict mUr:lt be <lqreed upon by eadl l"nd every m(.'mh~rof

t}lt' ,-:ur:y, ~nd if so nrri.ved at l'lnd un~nimo\]81y agr(1'e~ upon, aho\.lld

25



INSTRUCTION NO. A

Where, as in the case at bar, the defense is that the

killing was an accident, the defendant is not required to

prove this fact, beyond a reasonable doubt, or by a prepon-

derance of the evidence, but the burden is upon the Common-

wealth to prove beyond a reasonable doubt that said killing

was not accidental; therefore, if, after hearing all the

evidence, you have a reasonable doubt whether said killing
/was not accidental,

was accidental, or that it ~ ~fi~efi~~efia~, then you should

find the defendant, Filmore Martin, Jr., not guilty.

Refused

O. A. P., Jr.

26



MATERIAL EXCERPTS FROM,TRANSCRIPT

[Tr. 7, L. 8 - Tr. 10, L. 21] (Lydia Quick, witness)

"

Q. Would the witness state her name, please, for
the record?
A. Lydia Quick.
Q. I direct your attention to February the 7th of
1976, where were you living on that date?
A. 400 Mars Street, Apartment 18-B.
Q. Would that be some apartment complex?
A. Yes.
Q. What would that apartment complex be
known as?
A. (unintelligible) Court.
Q. And that's within the City limits of
Petersburg, Virginia?
A. Yes.
Q. Do you know, or did you know the deceased,
Martin D. Taylor?
A. Just to see him in the neighborhood he was
a neighborhood helper.
Q. Now, tell me, on February the 7th, 1976, was
Martin O. Taylor helping you in any way, or doing
any errands for you?
A. Yes, I was moving and he was helping me put the
things in my car.
Q. How far was your car parked from your~artment,
approximately?
A.It was parked right in front of my apartment door,
about -- about twenty feet.
Q. And what time was he helping you move?
A. About 7:20 -- well, he had been helping me all day,
but -- he had been helping me about four hours, you know,
we were putting things in the car.
Q. Were you in the process of moving most of the day?
A. Yea, the whole day.
Q. And what was happening, was things being moved from
your house to your car?
A. Yea, my house to my car.
Q. And around 7:20 did you hear what you thought was
a shot?
A. Yes.

THE COURT: Was this a.m., or p.m.?
A. P.M., 7 :20 p.m.
Q. So you did hear a noise?
A. I heard a noise, yes.
Q. Was it just one noise, or like one shot or was it
more than one?

27
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A. Just one.
Q. Did you -- were you in your apartment at that
time when you heard the noise?
A. Yes.
Q. And was the deceased, Martin D. Taylor, wasre
outside the apartment?
A. Yes.
Q. Was he -- do you know whether at that time he was
carrying anything out for you or had anything in his
hands when he left your apartment?
A. He had a box of dishes in his hands.
Q. And when you heard the noise did you come outside
to see what the noise was?
A. Yes.
Q. And what did you see, if anything?
A. I just saw Marty laying -- laying beside my car
door with the dishes.
Q. Was he still holding the dishes?
A. Well, the box was just laying up against him but
most of the dishes were broken, the door was open to
the car.
Q.And the box was still in his hand, or do you know?
A. Not really, no, because they dropped, and he was
just laying there, I went outdoors and he was just
laying there and dishes were scattered allover.
Q. All right, but tell us what, if anything, you saw
or did at this time?
A. Well, I had been walking to the car myself taking
dishes and Marty came in and he was taking a box of
dishes and I just heard a big sound -- really I thought
it was the dishes, you know, and I went outdoors and he
was laying there and he said he was shot, and I asked
him who shot him, and --
Q. Did he tell you, or did he make any comment?
A. He said Angel shot him, and that was all.

[Tr. 12, L. 21 - Tr. 13, L. 5] (Lydia Quick, witness)

..
Q. Now, Miss Quick, do you know how well Martin Taylor
and Fillmore Martin knew each other?
A. No •
Q. D9 you know of any reason why Fillmore Martin would
want to kill Martin Taylor?
A. No, I don't know any.
Q. Do you know of any argument or dispute they had had
before the -- before this occurred?
A. Not any.

[Tr. 21, L. 9 - Tr. 23, L. 13] (Donald R. Farren! Junior,
wi tness)

Q. Would the witness state his name, please?

28
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A. Officer Donald R. Farren, Junior.
Q. And what is your occupation, Officer Farren?
A. Patrolman, City of Petersburg.
Q. And were you so employed in that capacity on or
about February the 7th of this year?
A. Yes, sir, I was.
Q. In connection with your employment did you receive
a calIon February the 7th to go to Webster Court
Apartments?
A., Yes, sir, I did.
Q. And do you recall when you received this call?
A. It was approximately 7:20 in the morning.
Q. Seven what?
A. Seven twenty -- or in the evening, I'm sorry, not
in the morning, it was in the evening.
Q. Seven twenty in the evening?
A. Yes, sir.
Q. Do you know when you arrived at the scene?
A. I have it in my records -- no, sir, I don't -- I
don't recall, I -- if I can go back out there I can
get the information, it's on my police report.

THE COURT: I don't think that's important, Mr.
Dance, go ahead.
Q. When you a~rived what did you find, Officer Farren?
A. Well, I found the deceased, Mr. Taylor, was lying
on the ground on -- on his left side with his head
partially under a brown vehicle and his feet right at
the base of a blue Volkswagen, there were dishes and
other types of kitchen equipment, I guess you would
say, strung about the area. I arrived approximately
the same time as the emergency crew and assisted the
crew in trying to find the nature of the wound, and
I asked the deceased who had shot him, I was being --
wanted to find out that mainly and, of course, the crew
was there to help him, so my main concern was who had
shot him, and he said Angel had shot him, and I asked
him again, I said, "Who shot you?" because I didn't
know whether he completely understood what I had asked
him, and he said, "Angel shot me, shot me for no reason,
and he shot me with a shotgun," and --
Q. And then he was moved to the hospital?
A. Yes, and I asked him one more time, I said, "Angel
who, ~hat's his real name?" And he said, "I don't know."
And at that time he was -- they were continuously working
on him and eventually took him to the -- to the hospital,
where he was treated there.

[Tr. 42, L . 5 - Tr. 22, L . 3] (Robert H. Carmichael, III,
wi tness)

The followina isa statement given by Fillmore Martin,
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Junior, also known as Angel, in reference to the
murder of Marty Taylor at Webster Court Apartments on
February the 7th, 1976, after Fillmore Martin was fully
advised of his rights and that no promises were made.

Question: Tell me what you know of the murder of
Marty Taylor?

Answer: Me and my kid, were .riding to Richmond
that day, we went to the park and rode around and
parked the car. There's a water fountain there; we
went to the fountain and got some water, this is Byrd
Park. When me and my kid got some water I found a
sawed-off shotgun, nobody could see it so I picked up
the shotgun and put it in my car and drove off, then
we just rode around in Richmond and then went on Route
10 to Hopewell and then back to Petersburg.

After I came back to Petersburg I went to Willie
Hall's house in Webster Court Apartments, this was about
dusty -- dustky dark, I don't know the exact time, my
kid was still with me. I parked in front of Willie
Hall's apartment, I told Willie about finding the shot-
gun and asked him would he keep it until I could find
somebody that wanted to buy a shotgun. Then he said,
okay, so I told him that I would bring it back later.

Then me and my kid went riding until about seven
p.m., or seven-thirty p.m. I dropped my kid off at
111 North Dunlop Street, then I left there and called
Regina, my girlfriend, at work, at Canton's Restaurant.
After I talked to her I went back in there, speaking of
Webster Court Apartments, to be cool I parked on Webster
Street in back of the apartments so nobody could see me
with the shotgun, so then I walked through the alleyway
that leads to the parking lot where Marty was shot, so
I tried to hide the gun so Marty wouldn't see it, so
then Marty said, "Hey, man, what's happening?" So I
said, "It ain't nothing to it." So I tried to keep
on walking and he wanted to give me some.
which means hit hands. Then Marty saw the shotgun and
said, "Whoa, man, let me see that," referring to the
shotgun, so I tried to break the gun down to see if there
was a slug in it or not.

Question: You didn't know if it was loaded or not
before?

Answer: No, it was in the trunk all the time, the
gun was sort of old and I didn't know how to break it
down. The next thing I know the gun went off, Marty
then said, "Ow, ow, ow, ow." I stood th~re for a second,
then I ran and got into my car and rode around thinking,
I didn't know what to do, I knew I was in trouble.
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preserving it, 'we were required"to write a term paper,
or a thesis as you would call it, on a specific function
in the laboratory and I chose firearms examination in
the three months I -- the three months I was up there I
was -- wrote it and worked in the firearms helped with
the firearms identification, and we worked on weapons
up there.
Q. Now, tell me, for my own information because I'm a
novice when it comes to guns, but tell me, if a man was
holding that .gun would that gun have what you would call
a hair trigger on it, or --
A. No, sir, it did not.
Q. Now, tell me this, if a man had this gun and wanted
to break it down as it would be referred to in previous

in the previous statement that's been entered here,
how would he break it down and how -- what would be
necessary for this gun to be discharged during a breaking
down operation? '

THE COURT: I would agree as to the total question as
posed, I would think he would be permitted to demonstrate
to the LTury how the gun is broken down.
Q. All right, would you demonstrate to the Jury just how
you would break down a gun of this nature?
A. Assume that the gun was closed like that when the
when the weapon was being handled, press -- breaking down
just move this thumb lever right here, which would drop
the barrel down, Okay, this is a single action shotgun;
in order for it to be fired the hammer has to be cocked
and the trigger has to be pulled in order for it to go
off. If the hammer was cocked, in -- in breaking the
thumb brace to open the shotgun, the shotgun won't
necessarily discharge, but some -- it will -- it will
open with the -- with it cocked -- like that, and that
-- and it won't necessarily go off, but you can always
say there is a possibility a weapon might go off but in
test firing it, you know, according to the lab examination
and also my looking at it, I couldn't get it to go off at
all from the cocked position, from breaking it open, and
it'-- it had quite a bit of trigger pull on it, in other
words, you couldn't accidentally just squeeze it off, it
takes -- takes a little bit of power behind the trigger

on your finger to pull the trigger.
Q. Tell me, Detective Eilert, what color would you say

describe that gun to be?
A. All right, sir, what color it is?
Q. Uh huh?
A. It's black in color, it's painted with an enamel
paint and the length of this barrel was longer than it
is now, you can see from the barrel, the front of the
barrel, that it had been roughly cut off with a item
such as a hacksaw or something like that, it didn't
appear to be smoothed down, say like a emery cloth or
something like that.
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filed in the case and designated as Instruction A
dealing with accidental killing on the grounds that
the instruction tendered to the Court was proper
with regard to a statement of accidental killing and
that the evidence supported an instruction of an
accidental killing.
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