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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

EDWARD R. WRIGHT, an infant,
who sUes by his mother and next
friend, Joan E. Wright, )

Plaintiff, )v.
THOMAS WALTER ORLOWSKI, an infant,
and
EDWARD JOSEPH HENDRIX, an infant,
and

RICHARD H. McCREA, JR., an infant,
and
CONRAD J. LANDRY, an infant,
and
MARK DOMBROWSKI, an infant,
and

)

)

)

)

)

)

)

LAW DOCKET
NO. 15987

)
VICTORIA A. SIMON

(Last known address)
7731 Wild Plum Lane
University City, Missouri 63130,

and )

T. DAVID FITZ-GIBBON, Individually
and as a member of Board of Trustees )
of James Barry-Robinson HOme for Boys,
313 51st Street .
Virginia Beach, Virginia, )

and
JOHN JOSEPH BAECHER, Individually )

and as a member of Board of Trustees
of James Barry-Robinson Home for Boys,
612 Law Building, 141 Granby Street )
Norfolk, Virginia,

and
)

THOMAS E. McANDREWS, Individually
and as a member of Board of Trustees
of James Barry-Robinson Home for Boys, )
1400 Buckingham Avenue
Norfolk, Virginia,

and )
JAMES J. GARA, Individually and as

a member of the Board of Trustees )
of James Barry-Robinson Home for Boys,
7464 North Shore Road
NorfOlk, Virginia )
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and

and
NORMAN P. MOORE, Executor of the )

Estate of &4rry P. Moor., Jr.,
Deceased, Individually and to
the extent the decedent vas a )
member of the Board of Trustees
of James Barry-Robinson Homefor Boy., )
463 N. Military Hiqhway
Poplar Halls Profess10nal BuildingNorfolk, Virginia, )

'l'HBBOARD 01' TRUSTEES )
JAMBS BARRY-ROBINSON HOMB POR BOYS
Server T. David Pitz-Gibbon

Chairman of the Board )
313 51st Street
Virginia Beach, Virginia,

ud )

PRANCISCAN PRIARS, THIRD ORDER REGULAR,an unincorporated as.ociation, )
Server Pather Bonaventure Midili

James Barry-Robinson Home for Boys443 Kempsville Road )
Norfolk, Virginia,

Defendants )
AMENDED MOTION FOR JUDGMENT

TAKE NOTICE, that plaintiff, by counsel, move. tor

judgment both jointly and severally against the defendants on the
following grounds, to-wit:

1. That at all times hereinafter mentioned plaintiff
was a paying student at the James Barry-Robinson Home for Boys,
a180 known as James Barry-Robinson High School.

2. At all of the times hereinafter mentioned the said
James Barry-Robinson Home for Boys, a/k/a James Barry-Robinson High
School, was owned and/or operated by the Board of Truste.s of James
Barry-Robinson Home for Boys and/or the individual members of said
Board of Trust••• , being T. David Pitz-Gibbon, Chairman, John Jo.eph
Baecher, Thomas E. McAndrews, J~~. J. Gara, and Barry P. Moore, J~.
(now deceased), and/or vas further ovned and/or operated by the
Franciscan Priars, Third Order Reqular, and the very .ame Board of
Trustee. and/or the aforementioned individual members of the .aid
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Board of Trustees above mentioned, and/or the Franciscan Friar.,
Third Order Regular, did employ and have as its agent, servant and
employee at the said James Barry-Robinson Home for Boys, also known
as James Barry-Robinson High School, a certain Victoria A. Simon
who was employed as aforementioned as a teacher at the said James
Barry-Robinson Home for Boys, also known as James Barry-Robinson
High School, and at all times hereinafter mentioned the said Victoria
A. Simon was otherwise acting in her individual capacity as well as
in her capacity as an agent, servant and employee of the said Board
of Trustees, James Barry-Robinson Home for Boys, and/or the afore-
mentioned individual members of the said Board of Trustees and/or
the Franciscan Friars, Third Order Regular.

3. That at all times hereinafter mentioned the defendants,
Mark Dombrowski, Thomas Walter Orlowski, Edward Joseph Hendrix,
Richard H. McCrea, Jr., and Conrad J. Landry were students at the
James Barry-Robinson Home for Boys, a180 known as James Barry-Robinson
High School.

4. That on or about the 30th day of October, 1970, the
defendants, the Board of Trustees; James Barry-Robinson Home for
Boys, and/or the aforementioned individually named members of said
Board of Trustees, and/or the Franciscan Friars, Third Order Regular,
as well as Victoria A. Simon in her capacity as an agent, servant
and employee of the same, had the care, custody, control and safe-



the Franciscan Friars, Third Order Regular, had the care, custody,
control, safekeeping and superVision of the children attending cla8s

•as first-year students and, more particularly, attending homeroom
for first-year students at the school above named.

6. That on or about October 30, 1970, it was the duty of
the defendants, the Board of Trustees, James Barry-Robin80n Home
for Boys, and/or the individual members of said Board aforementioned,
and/or the Franciscan Friars, Third Order Regular, and Victoria A.
Simon, individually and as an agent, servant and employee as above-
mentioned, to keep the said aforementioned school property, build-
ing, classroom and appurtenances thereto belonging in a reasonably
safe condition so as not to endanger the safety of the children
attending said school or to use said building, classroom and appur-
tenances while the same were in a dangerous condition.

7. That it was the same said duty of the same said defen-
dants as mentioned in the preceding paragraph 6 to properly and
adequately supervise those children using the aforesaid building,
classroom and the appurtenances thereto belonging or to otherwise
initiate or promulgate such rules and regulations as would establish
adequate and proper supervision and to implement the same so as to
provide adequate and proper supervision of the aforesaid children
utilizing the school premises aforementioned.

8. That on or about the 30th day of OctOber, 1970, while
the plaintiff was on the premises of the aforementioned school and
a student in the homeroom class of the defendant, Victoria A. Simon,

.and at a time when the said classroom for said class was unsuper-
vised by the said Victoria A. Simon, individually and as an agent, .
servant and employee as aforementioned, and was further unsupervised
by the defendants, the Board of Trustees, James Barry-Robinson Home
for Boys, and/or the individually named members of said Board of
Trustees aforementioned, and/or the Franciscan Friars, Third Orde!

-4-



Regular, through their lawful agents, servants and employees, the
defendants, Mark Dombrowski, Thomas Walter Orlowski, Edward Joseph
Hendrix, Richard H. McCrea, Jr., and Conrad J. Landry~ did negli-
gently, carelessly, and recklessly cause the plaintiff to be pushed
out of an open window of the classroom which was used by first-year
students as a homeroom aforementioned.

9. That on or about the 30th day of October, 1970, and
for a period of time prior thereto, the defendants, the Board of
Trustees, James Barry-Robinson Home for Boys, and/or the individually
named members of said Board of Trustees aforementioned, and/or the
Franciscan Friars, Third Order Regular, and Victoria A. Simon,
individually and as an agent, servant and employee as aforementioned,
permitted children, including the plaintiff, into the aforementioned
homeroom without adequate and proper supervision prior to the start
of morning classes; that the aforesaid defendants negligently
permitted children into said classroom without adequate supervision,
and/or the same said defendants knew, or in the exercise of reason-
able care should have known, that there was attendant danger to the
plaintiff and other children then and there in the classroom afore-
mentioned because of the lack of said adequate supervision.

10. That the defendants aforementioned in the preceding
paragraph 9 knew and negligently permitted an unsupervised condition
to exist in the first-year homeroom classroom of the said schoOl
and knew and/or negligently allowed plaintiff to be inside said
classroom with other children, all of whom were unsupervised, and
the same said defendants negligently directed and permitted the
plaintiff while attending said school to be inside the said homeroQm
with insufficient and/or improper supervision, although they, the
defendants aforementioned, knew or should have known that such a
condition was dangerous and/or liable to result in injury to the

I-plaintiff and others. .)
-5-



11. That on or about the 30th day of October, 1970,
and prior thereto, the defendants, the Board of Trustees, James
Barry-Robinson Home for Boys, the individually named members of
said Board of Trustees aforementioned, the Franciscan Friars, Third
Order Regular, and Victoria A. Simon, indiVidually and acting as
anagent, servant and employee as aforementioned, negligently per-
mitted students who were not authorized to be in the first-year
students' homeroom to be in the same prior to the start of classes,
and the same said defendants negligently failed to supervise said
homeroom so as to prevent said unauthorized children to be in said
homeroom, although the said defendants knew, or should have known,
that said unauthorized students were undertaking acts of hazing
which were and/or could be dangerous to the plaintiff's well-being.

12. That on or about the 30th day of October, 1970, and
a few minutes before the start of the aforementioned homeroom class
while plaintiff was lawfully in the first-year homeroom of said
school, through the carelessness and negligence of the defendants,'
their agents, servants and employees, plaintiff was caused to fall
from an open window of said classroom.

13. That on the same said date at a time set apart for
the presence of such persons as the plaintiff to be in the said
homeroom, plaintiff was negligently caused by the defendants, the
Board of Trustees, James Barry-Robinson Home for Boys, the individ-
ually named members of said Board of Trustees, the Franciscan Friars,
Third Order Regular, and Victoria A. Simon, individually and as an
agent, servant and employee as aforementioned, to be instructed,
required, trained and/or permitted to be in said homeroom without
adequate and proper supervision.

*.
\........14. As a proximate cause of any and/or all of the afore-

.'.,.:,.......~entioned acts of the defendants , constituting negligence, plaintiff
."~:' , .

...! \ was caused to be permanently disabled and crippled for life,that at!
-~-



a furtner proximate cause of the negligence and/or aforesaid acts
of the defendants, plaintiff was caused to become a quadruplegic
and was caused extreme pain, suffering and mental anguish and will
in the future so suffer; and also further the plaintiff was caused
to lose the ability to be employed in the future and to be able to
be gainfully employed, and said plaintiff was otherwise caused
disfiguration, loss of use of his limbs, and will in the future so
suffer and will be unable to undertake the normal and usual activi-
ties of a human being; and will otherwise incur upon maturity
medical bills, including doctors, nurses and hospitalization costs
as well as costs for various appliances to aid him; and said plain-
tiff was otherwise made sick, lame, disordered and permanently dis-
abled.

WHEREFORE, plaintiff moves for judgment against the
defendants both jointly and severally in the sum of Two Million
($2,000,000.00) Dollars.

EDWARD R. WRIGHT, an infant,
who sues by his mother and next
friend, Joan E. Wright

Campbell, Lustig & Hancock
1340 Virginia National Bank Building
Norfolk, Virginia 23510

7
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

EDWARD R. WRIGHT, an infant,
who sues by his mother and next)friend, Joan E. Wright,

v. Plaintiff, )

THOMAS WALTER ORLOWSKI, an infant,
and

)

EDWARD JOSEPH HENDRIX, an infant,
and

RICHARD H. McCREA, JR., an infant,
and
CONRAD J. LANDRY, an infant,
and

)

)

)

)

LAW DOCKET
No. 15987

MARK DOMBROWSKI, an infant, )

and
)

and

VICI'ORIA A. SIMON
(Last known address) )
7731 Wild Plum Lane
University City, Missouri 63130,

and )

T. DAVID FITZ-GIBBON, Individually
and as a member of Board of Trustees )
of James Barry-Robinson Home for Boys,313 51st Street
Virginia Beach, Virginia, . )

and

JOHN JOSEPH BAECHER, Individually )
and as a member of Board of Trustees
of James Barry-Robinson Home for Boys,
612 Law Building, 147 Granby Street )NorfOlk, Virginia,

)THOMAS E. MCANDREWS, Individually
and as a member of Board of Trustees
of James Barry-Robinson Home for Boys, )1400 Buckingham Avenue
NorfOlk, Virginia,and

)

JAMES J. GARA, Individually and as
a member of the Board of Trustees )
of James Barry-Robinson Home for Boys7464 North Shore Road
Norfolk, Virginia, )
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, I.'.~.,

and

NORMAN P. MOORE, Executor of the )
Bstate of Harry P. Moore, Jr.,
Deceased, Individually and to
the extent the decedent was a )
member of the Board of Trustees
of James Barry-Robinson Homefor BOy.,. )
Poplar Halls Profes8ionalBuilding
463 N. Military Highway
Norfolk, Virginia, )

and
THE BOARD OF TRUSTEES )
JAMBS BARRY-ROBINSON BOME FOR BOYS
Serve: T. David Fitz-Gibbon

Chairman of the Board )
313 51st Street
Virginia Beach, Virginia,

and )

FRANCISCAN FRIARS, T}IIRD ORDER REGULAR,
an unincorporated association, )
Serve: Father Bonaventure Midili

James Barry-Robinson Home tor Boys
443 Kempsville Road )
Norfolk, Virginia,

Defendants )

AFFIDAVIT
I, WAYNE LUSTIG, of the law offices of Campbell, Lustiq

& Hancock, after beinq first duly sworn, depose and say:
1. That the last known address of the defendant, Victoria

A. Simon, now a nonresident of the State of Virginia, i. 7731 wild
Plum Lane, University City, Missouri 63130.

2. That by this Affidavit plaintiff requests compliance
by the Secretary of the Commonwealth with Title 8, Section 8-81.1-5
of the Code of Virginia in mailing to said nonresident defendant a
copy of the pleadings in this action, served on the Secretary by
the City Sheriff, City of Richmond. :J

I _..•.•'" <.JI, •.
I,

t:;iQtiU.fi~~
Subscribed and sworn to before me this t ~day of

1914~
My commission expires: 2/21/76. .:.' ~ /' ..,.i i'~' (I Nptary Publi(

AJ2$!'''., it:i.f"!-r:._":,",:, •••~_~.-._M_!lI-,----=-~----



VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

JOAN B. WRIGHT,

v. Plaintiff, )

THOMAS WALTER ORLOWSKI, an infant,
and
EDWARD JOSEPH HENDRIX, an inf.ant,
and
RICHARD H. MoCREA, JR., an infant,
and
CONRAD J. LANDRY, an infant,
and
MARl( DOMBROWSKI, an infant,
and

VICTORIA A. SIMON
(Last known address)

.7731 Wild Plum Lane
University City, Missouri 63130,and

)

)

)

)

)

)

)

)

)

LAW DOCKET

No. 15986

)

'1'.DAViD FITZ-GIBBON, Individually
and as a member of Board of Trustees )
of James Barry-Robinson Home for Boys,3l351st Street
Virginia Beach, Virginia, )

and .

JOHN JOSEPH BAECHER, Individually )
and as a member of Board of Trustees
of James Bar~-Robin8on Home for Boys,
612 Law Building, 147 Granby Street . )Norfolk, Virginia, .

and
THOMAS E. McANDREWS, Individually

and as a member of Board of Trustees
of James Barry-Robinson Home for Boys, )1400 Buckingham Avenue
NorfOlk, Virginia,

~d )
JAMES J. GARA, Individually and .s
a member of the Board of Trustees
of James Barry-Robinson Home for Boys,7464 North Shore Road
Norfolk, Virginia,

)

)
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and

NORMAN P. MOORE, Executor of the )
astate of Harry P. Moore, Jr.,
Deceased, Individually and to
the extent the decedent was a )
member of the Board of Truste ••
of Jame. Barry-Robinson Home
for Boy., )
Poplar Halls Prof ••• ional Buildinq
463 N. Military Highway
Norfolk, Virqinia, )

-2-

TUB BOARD OF TRUSTEES )
JANIS BARRY-ROBINSON HOME POR BOYS
Serve a T. David Fitz-Gibbon

Chairman of the Board )
313 51st Street
Virginia Beach, Virginia,

ud )

FRANCISCAN FRIARS, THIRD ORDER REGULAR,
an unincorporated aasociation, )
Serve: Pather Bonaventure Midili

James Barry-Robinson Home- for Boy.
443 Kempsville Road )
Norfolk, Virginia,

Defendant. )
AMBKDBD MOTION POR JtJDGMBlft'

TAKE NOTICE, that plaintiff, by counael, move. for
judgment both jointly and .everally against the defendants on the
following qrounc1s, to-wit a

1. That at all the time hereinafter mentioned plaintiff's
son waaa payinq student at the Jame. Barry-Robinaon HOm. for Boy.,
alao known aa James Barry-Robinson Hiqh SChool.

2. At all of the times hereinafter mentioned the said
James Barry-Robinson Home for Boy., a/k/a James Barry-Robinaon H1gh
School, wall owned and/or operated by the Board of Trustees of the
James Barry-Robin.on Home for Boys and/or the in4ividaal member. of
said Board of Truste •• , being '1'.David ritz-Gibbon, Chairman, John
Joseph Baecher, Thomas E.. McAndrews, James J. Gara, and Harry P. Moore,
Jr. (now deceased), and/or was furthr owned and/or operated by the
Pranei.can Friar., '!'birdOrder Regular, and the very .ame Board of
Trust ••• and/or the aforementioned individual member. of the .aid

1.1



Board of Trustees above mentioned, and/or tho •...l"isnciscanFriars,
Third Order Regular, did employ and have as its agent, servant and
employee at the said James Barry-Robinson Home for Boys, also known
&s James Barry-Robinson High Sch~ol, a certain Victoria A. Simon
who was employed as aforementioned as a teacher at the said James
Barry-Robinson Home for Boys, also known as James Barry-Robinson
High School, &nd at 511 times hereinafter mentioned the said Victoria
A. Simon was otherwise acting in her individual capacity as well as
in her capacity as an agent, servant and employee of the said Board
of Trustees, James Barry-Robinson Home for Boys, and/or the afore-
mentioned individual members of the said Board of Trustees and/or
the Franciscan Friars, Third Order Regular.

3. That at all times hereinafter mentioned the defendants,
Mark Dombrowski, Thomas Walter Orlowski. Edward Joseph Hendrix,
Richard H. McCrea, Jr., and Conrad J. Landry were students at the
James Barry-Robinson Home for Boys, also known as James Barry-Robinson
High School.

4. That on or about the 30th day of OctOber, 1970, the
defe~dants, the Board of Trustees, James Barry-Robinson Home for
Boys, and/or the aforementioned individually named members of said
Board of Trustees, and/or the Franciscan Friars, Third Order RegUlar,
as well as Victoria A. Simon in her capacity as an agent, servant
and employee of the same, had the care, custody, control and safe-
keeping of the school property located at 443 Kempsville Road, Norfolkt

Virginia, and the same said defendants further had the care, custody,
oontrol and safekeeping of children then and there attending the
school at the same said location.

5. That on the same said date the defendant, Victoria A.
Simon,. individually and as an aqent, servant and employee of the
Board of Trustees, James Barry-Robinson Home for Boys, and/or the
aforementioned individual members of said Board of Trustees and/or

-3- 12



the Francisoan Friara, Third Order Regular, had the oare, oustody,
oontrol, safekeeping and superviaion of the ohildren attending olass
as firat-year students and, more particularly, attending homeroom
for first-year students at the sohool above named.

6. That on or about Ootober 30, 1970, it was the duty of
the defendants, the Board of Trustees, James Barry-Robinson Home
for Boys, and/or the individual members of said Board aforementioned,
and/or the Francisoan Friars, Third Order Regular, and Viotoria A.
Simon, individually and .s an agent, servant and employee as above-
mentioned, to keep the said aforementioneG school property, build-
ing, clas.room and appurtenanoes thereto belonging in a reasonably
safe oondition so.as not to endanger the safety of the children
attending said school or to use said building, classroom and appur-
tenances while the same were in a dangerous condition.

7. That it was the same said duty of the same said defen-
dants as mentioned in the preced~nq paragraph 6 to properly and
adequately supervise those ohildren using the aforesaid building,
classroom and the appurtenances thereto belonging or to otherwise
initiate or promulgate such rules and regulations a. would establish
adequate and proper supervision and to implement the same so as to
provide adequate and proper supervision Qf the aforesaid children
utilizing the achool premises aforementioned.

8. That on or ab~ut the 30th day of October, 1970, while
plaintiff's son was on the premiaes of the aforementioned school
and a student in the homeroom olass of the defendant, Viotoria A.
Simon and at a time when the sai4 classroom for said olass wa. un-
supervised by the said Viotoria A. Simon, individually and as an agent,
servant and employee as aforementioned, and waa further unsupervised

I

by the defendants, the Board of Trustees, Jame. Barry-Robinson Home
for Boys, and/or the individually named members of said Board of
Trustee. aforementioned, and/or the Franoiscan Priars, Third Order

-4- 1~



Regular, through their lawful agents, servants and employees, the
defendants, Mark Dombrowski, Thomas Walter Orlowski, Edward Joseph
Hendrix, Richard H. McCrea, Jr., and Conrad J. Landry, did negli-
gently, carelessly, and recklessly cause the plaintiff's son to be
pushed out of an open window of the classroom which was used by
first-year students as a homeroom aforementioned.

9. That on or about the 30th day of October, 1970, and
for a period of time prior thereto, the defendants, the Board of
Trustees, James Barry-Robinson Home for Boys, and/or the individually
named members of said Board of Trustees aforementioned, and/or the
Franciscan Friars, Third Order Regular, and Victoria A. Simon,
individually and as an agent, servant and employee as aforomentioned,
permitted children, including the plaintiff's son, into the afore-
mentioned homeroom without adequate and proper supervision prior to
the start of morning classes1 that the aforesaid defendants negli-
gently permitted children into said classroom without adequate super-
vision, and/or the same said defendants knew, or in the exercise of
reasonable care should have known, that there was attendant danger
to the plaintiff's son and other children then and there in the
classroom aforementioned because of the lack of said adequate super-
vision.

10. That the defendants aforementioned in tile preceding
paragraph 9 knew and negligently permitted an unsupervised condition
to exist in the first-year homeroom classroom of the said school
and knew and/or negligently allowed plaintiff's son to be inside said
classroom with other children, all of whom were unsupervised, and
the same said defendants negligently directed and permitted the
plaintiff's son while attending said school to be inside the said
homeroom with insufficient and/or improper supervision, although
they, the defendants aforementioned, knew or should have known that
such a condition was dangerous and/or liable to result in injury to
the plaintiff's son and others. 1,~



11. That on or about the 30th day of October, 1970,
and prior thereto, the defendants, the Board of Trustees, James
Barry-Robinson Home for Boys, the individually named members of
said Board of Trustees aforementioned, the Franciscan Friars, Third
Order Regular, and Victoria A. Simon, individually and acting as
an agent, servant and employee as aforementioned, negligently per-
mitted students who were not authorized to be in the first-year
students' homeroom to be in the same prior to the start of classes,
and the same said defendants negligently failed to supervise said
homeroom so as to prevent said unauthorized children to be in said
homeroom, although the said defendants knew, or should have known,
that said unauthorized students were undertaking acts of hazing
which were and/or could be dangerous to the plaintiff's son's well-
being.

12. That on or about the 30th day of October, 1970, and
a few minutes before the start of the aforementioned homeroom class
while plaintiff's son was lawfully in the first-year homeroom of said
school, through the carelessness and negligence of the defendants,
their agents, servants and employees, plaintiff's son was caused to
fall from an open window of said classroom.

13. That on the same said date at a time set apart for
the presence of such persons as the plaintiff's son to be in the
said homeroom, plaintiff's son was negligently caused by the defen-
dants, the Board of Trustees, James Barry-Robinson Home for Boys,
the individually named members of said Board of Trustees, the Fran-
ciscan Friars, Third Order Regular, and Victoria A. Simon, individ-
ually and as an agent, servant and employee as aforementioned, to
be instructed, required, trained and/or permitted to be in said
homeroom without adequate and proper supervision.

14. As a proximate cause of any and/or all of the afore-
mentioned acts of the defendants, constituting negligence, plain- 1r-

.dtiff's son was caused to be permanently disabled and crippled for



life; that as a further proximate cause of the aforesaid acts and/
or negligence of the defendants, plaintiff was caused to incur
divers sums for medical, hospital, doctors and therapeutic treatment
of her son aforementioned and will in the future be caused to incur
divers sums for the same said care and treatment of her son, includ-
ing and not limited to sums which will have to be paid for hi.
constant care and medical treatment after he passes the age of
majority.

WHEREFORE, plaintiff moves for judgment against the defen-
dants both jointly and severally in the sum of Six Hundred Fifty
Thousand ($650,OOO~OO) Dollars.

Campbell, Lustig & Hanoock
1340 Virginia National Bank BuildingNorfOlk, Virginia

!_r1iIfy thd •• ~.,,";i t ._1 _184 • eopJ Of
the. foreacoing plrading to eac~~Dsel ~~_:-ord._.~~ .. -



VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

JOAN E. WRIGHT,

v. Plaintiff, )

THOMAS WALTER ORLOWSKI, an infant,
and
EDWARD JOSEPH HENDRIX, an infant,
and

RICHARDH. McCREA, JR., an infant,
and
CONRAD J. LANDRY, an infant,
and
MARK DOMBROWSKI, an infant, .
and
VICToaIA A. SIMON

(Last known address)
1731 Wild Plum Lane
University City, Mi8souri 63130,and

T. DAVID PITZ-GIBBON, Individually
and as.a member of.Board of Trustees
of James Barry-Robinson Home for Boys,
313 51st Street
Virginia Beach, Virginia,and

JOHN JOSEPH BAECHBR, Individually
and as a member of Board of Trustees
of James Barry-Robinson Home for Boys,
612 Law Building, 147 Granby Street,
Norfolk, Virginia,

and
THOMAS E. McANDREWS, Individually
and as a member of Board of Trustees
of James Barry-Robinson Home for Boys,
1400 BuokinghamAvenue
NorfOlk, Virginia,

and
JAMES J. GARA, Individually and as
a member of the Board of Trustees
of James Barry-Robinson Home for Boys,
7464 North Shore Road
Norfolk, Virginia,

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

LAW DOCKET

No. 15986

1 ,..
.. ,



NORMAN P. MOORE, Executor of the )
Estate of Harry P. Moore, Jr.,
Deceased, Individually and to
the extent the decedent was a )
member of the Board of Trustee.
of James Barry-Robinson Home
for Bovs,
Poplar-Halls Professional Buildinq
463 N. M~litary Highway
Norfolk, Virginia, )and

and

THE BOARD OF TRUSTEES
JAMBS BARRY-ROBINSON HOME PaR BOYS
Serve: T. David Fitz-Gibbon

Chairman of the Board
313 51st Street
Virginia Beach, Virginia,

FRANCISCAN FRIARS, THIRD ORDER REGULAR,
an unincorporated a.sociation, ,
Serve~ Father Bonaventure MidJli

James Barry-Robinson HC>me for Boys
443 Kempsville Road
Norfolk, Virqinia,

Defendants

A F F I D A V I T---------

)

)

)

)

)

)

..-

I, WAYNE LUSTIG, of the law offic.s of Campbell, Lustig
and Hancock, after being first duly sworn, depose and say:

1. That the last known address of the defendant, Victoria
A. Simon, now a nonresident of the State of Virginia, is 7731 wild
Plum Lane, University City, Missouri 63130.

2. That by this Affidavit plaintiff requests compliance
by the Secretary of the Commonwealth with Title 8, Section 8-81.1-5
of the Code of Virginia in mailing to said nonresident defendant a
copy of the pleadings in this action, served on the Secretary by
the City Sheriff, City of Richmond.

Subscribed and sworn
)~ ,1974.

My commis.ion expires
2/21/76.

~ ....::"-t\llyne LustIg ]
to before me this b~ day of



VIRGINIA: IN,THE CIRCUIT' COURT OF THE CITY OF VIRGINIA BEACH

JOAN E. WRIGHT,

Plaintiff
v.
THOMAS WALTER ORLOWSKI, et aI,

Defendant
EDWARD R. WRIGHT, Infant, etc.,

-Plaintiff
v.
THOMAS WALTER ORLOWSKI, et aI,

Defendant

MOTION TO DISMISS

LAW DOCKET NO. 15,986

LAW DOCKET NO. 15,987

Now comes defendant, Richard H. McCrea, Jr., and moves

the Court to dismiss the above styled actions on the grounds

that one or more of the alleged joint tort feasors have

settled and compromised the claims of the plaintiffs for a

consideration pa-id to the plaintiffs wherefore all' defendants

are released from the claims of the plaintiffs.

RICHARD H. MCCREA, JR.

By-f)~i.ILL1-_-_- _
._. Of7OWsel

PLEA OF RELEASE

Now comes defendant, Richard H._McCrea, Jr., and files
this Plea of Release and alleges that the plaintiffs have

executed releases with one or more of the defendants who are

alleged to be joint tort feasors whereby all of the defendants

are to be released and dismissed as parties defendant in
these actions.

19RICHARD H. McCREA, JR.

By~Y'J.,i. ..11,4,(J. - Of~-e-l-----



NOTICE
TAKE NOTICE that the undersigned will appear in the Circuit

Court of the City of Virginia Beach, Virginia at the courthouse
thereof, at 9:00 a.m~ on December 19, 1975 for argument upon
the above motion.and plea and for the entry of an' order
dismissing these actions as to this defendant and to all
defendants.

RICHARD H. McCREA, JR.

By--..J1.. t4:~.I1..~_" ~_
~ '. Of ~~sel

John F. Rixey.
Rixey and Heilig
15 Stoney. Point
700 Newtown Road
Norfolk, Virginia 23502

I hereby certify that on the ,4 day of December, 1975 a
copy of the foregoing pleading was mailed to all counsel of
record.

20



','_"1 RGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA. HEJI.CII:i

,:1uAN F:. WRIGHT,

Plaintiff
I' ••••

T:l"r1AS WALTER ORLOWSKI,
,:'t a1,

EDWA~D R. WRIGHT, infant,
"e!:,.:. ,

.'
i'fHor'1AS WALTER ORLO~7SKI,

"

:icl al,

"

"
,I

At Law ~o. 15,986

Defendants

and

Plaintiff

At Law ~o. 15,987

"

Defendants

::f'iling this Plea of Release for the reasc)U that the plain',: fL;

PLEA OF RELEASE

Home for Boys, and join with Richard H. McCrea, Jr., in

;;
Ii
"iI
Ii
:1 inson;1
:i:,
"

I

Now come the Trustees, individually, of James B,'.i...: r"/-Hob-I
!
i

I
,j have executed releases with at least two of t he defendant:-,: ....110 are;'

"
';al1eged to have been joint t,ort feasors, whereby all derpndc>,nts

J

;;are released and dismissed in these actions.

Ii
!:

T. DAVID FITZ-GIBBON, JOHN JOSEPH
BAEeRER, EVELYN W. PERRY, Executri x of
the Estate of THOMAS E. McANDREWS, De-
Ceas~d, JAMES J. GARA, NORMAN P. MOORE,
Executor of the Estate of HARRY P.
MOORE, Deceased" and the BOARD OF TRUS-
TEES, JAMES BARRY-ROBINSON HOME FOR BOYS

By
Q" , ',,2,1#'~.~,

Counsel

,



1",'llIal, U",. ~ Ar,O .X' •...b\
/ .•• ,,, Ile r' •. \., .••••.

i
Ii

was

I hereby certify that a copy of the foregoing pleading

mailed to all counsel of record this 16th day of December, .197

,»~~~~i
---------------------------- !

I

I
I

22
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V~RC;lt'\IA: IN THE CIRCUIT COUI{'[' OF TilE ClTY OF VIJ,CINIA BEACH

JOAN E. WlnCHT,

Plaintiff,

vs.

THOHAS WALTER ORLOWSKI, et aI,

Defendants.

and

ED\.JARD R. WRIGIIT, Infant, etc.,

Plaintiff,

VS.

THOt'IAS WALTER OI\LOWSK I, l't aI,

Defendants.

AT LAW NO. 15,986

/\'1' I,/\W NO. 15,<):-:17

PLEA OFRELE/\SE AND ~lOTT()N TO DISMI SS

COMESNOWthe Franciscan Friars, Dcfl'ndallt, by counsel, ~nd

pleads as follows:

1. That, since the filing oftllc hereinabove caption~d action,

the Plaintiff has released two of the lk'fendants herein who are aIlL'get!

in the Motions for .Judgment to be lort h';ISC)rS jointly liable with this

and other defendants;

2. That, by n~ason there'of, L1d.s and all oth2r defendants are

released from ,.Illy liability to the plaintiff;

WHEREFORE, the lJefeIHlant, Franciscan Friars, by counsel, IT,{JVl:S

I
I
I.

the Court to dismiss the Mot.ions for .Judgml'nl.

FRANCISCAN

/
By

~3



ATTORNEYS AT LAW

:1
11

!i:i
Ii
:t

UY. CROMWELL. fJETZ.
MITH. CUl VERHOiJSE ii. IIa DICKERSON ii

"i,

Ii;;
"

;/
i!

I,
II

"

II

":!

II
II
,I
j'
Ii
t.

".,
i', .

• 1

'I
I:.,
!I
:1
:'
I'.,

"I",I

i;

"
"

I'
I'

"

William B. Smith
GUY, CROMWELL, BETZ, SMITH, CULVERHOUSE & nICKERSON
Pembroke Office Park
Pembroke One - Suite 525
Virginia Beach, Virginia 23462
Of Coun~el for Franciscan Friars, Defendant

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Plea of

Release and Motion to Dismiss was mailed to all counsel of record this
1'i7 day of December, 1975.

•



VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

JOAN E. WRIGHT,
Plaintiff

v.
THOMAS WALTER ORLOWSKI, et aI,

Defendant

EDWARD R. WRIGHT, Inf., etc.,
Plaintiff

v.
THOMAS WALTER ORLOWSKI, et al,:

Defendant.

MOTION TO DISMISS

LAW DOCKET
NO. 15,986

LAW DOelliT
NO. lS,~Q7

Now comes defendant, Mark Dombrowski, and moves the
Court to dismiss the above-styled actions on the grounds that
one or more of the alleged joint tort feasors have settled
and compromised the claims of the plaintiffs for a consideration
paid to the plaintiffs wherefore all defendants are released
from the claims of the plaintiffs.'

MARK DOMBROWSU_.,
. . ,

~ .' //l ,.' ..' .
BY ,; ikL,. j.) k- ,.;-...-Of Counsel

PLEA OF RELJiASE
24Now comes defendant., Mark Dombrowski, and files this

~,'

Plea of Release and alleges" that the plaintiffs have executed
releases with one or more of the defendants who are alleged to
be joint tort feasors whereby all of the defendants'are to be



LAWO"J:ICES
~ES10N.PRESTON.
ILSON & LAMBERT
VA. BeACH, VA

released and dismissed as parties defendant in these actions .
•

MARK DOMBROWSI\L_

BY'.,S ' '........ -
.",' '-~-... 1 . J . ~.~ __ : ,I ~Of Counsel

./

PRESTON, PRESTON, WILSON &" LAMBERT/,992 First Colonial Road
Virginia Beach, Virginia 23454

I hereby certify that on the 18th day of December, 1975,

I mailed a true copy of the forego.ingMotion to Dismiss and
Plea of Release to all counsel 6f r~cotd herein. .

.,
'I ', i i---.

2S



VIRGINIA: IN THE CIRCUIT COllET IJF THE CITY OF VIRGINIA BEACH

JOAN E. HRIGlIT,

"

"vs.
I,

jl THOMAS
ii
II

",III!' and
!i
i: EDHARD

1/

::vs.

Plaintiff,

HALTER ORLOWSKI, et aI,

Defendants,

R. WRIGHT, infant, etc.,

Plaintiff,

AT LAH NO. 15986

AT LAW NO. 15987

F~~CISCAN FRIARS

':THOHAS WALTER ORLOWSKI, et aI,

Defendants.
!'

,NOTICE OF MOTION
TO ALL COUNSEL OF RECORD

TAKE NOTICE that on Tuesday, December 23, 1975, at 9:30A.M .• or as

soon thereafter as the undersigned may be heard. we will move the Court to

;Idismiss the Motions for judgment filed herein for the reason stated in the
I
:Plea of Release and Motion to Dismiss heretofore filed on behalf of!i
;,Franciscan Friars.
I

II
ii

I
i

B~Jtf2-
~fCOUnsel

23462

i:Hilliam B. Smith
;i r,UY, CROMWELL, BETZ, SMITH, CIDJVERHOUS E & DICKERSON
::PernbrokeOffice Park
Ii Pembroke One, Suite 525
Ii Virginia Beach, Virginia

2G
I
I
I
I
I
I'



.,~
mailed to a~l counsel of record this :;\ ~. day of December, 1975.

~r!li--
.~liamlLSmith .(,UY, CROMWELL, BETZ.

SMITH, CULVERHOUSE :;
a DICKERSON i!

ATTORNEYS AT LAW II
I,

BS:r1:ks 121875 ii
Ii
.1

I'
"
i.
ij

'.
"

J herehy ccrtHy

..--...._-... ....-..----------.---.-- ..--. ----~.-T
<:I':lfI'l F I CA'I'I': OF SERVICE I

t1l<::-;~-.~r\lc.-:~).;--~fthe foregoing Not1ce of Motion i
I
I
I
I

I
I

i
I

27
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VIRGINIA: IN THE CIRCUIT COURT or THE CITY OF VIRGINIA BEACH

JOAN E. WRIGHT,

Plaintiff ,

I vs.

CONRAD lANDRY,

Defendants.

and

EDWARD R. WRIGHT, infant, etc.,

Plaintiff,

"vs.

CONRAD lANDRY, et aI,

Defendants.

.
I • AT lAW NO. 15;986

AT lAW NO. 15,987

,
If

PLMor RELEASEAND MOTION TO DISMISS

COMES NOW Conrad Landry,' Dp.fendant, by counsel, and

pleads as follows:

1. That, since the filing of the hereinabove captioned action,

the Plaintiff has relea sed two of the Defendants herein who are alleged

1n the Motions for Judgement to be tort feasors jointlyl1able with this

and other defendants;

2. That, by reason thereof, this and all other defenddnts are

released from any liability to the plaintiff;
28

I,

I
I
I



... -_.-- .---~--_...._~._._._.._ .•._-_ ...
.. ..- .. --_._---------------------------------:-

WHEREFORE, the Ddendant" Conrad Landry" by counsel" moves

the Court to dismis s the Motions for Judgement.

CONRAD LANDRY

By C114~~.
Of Counsel for Defendant

~harles A. McDuffie
ATTORNEY AT LAW

NORFOI K. VIRGINIA

Charles .~. McDuffie
1020 Plaza One

Norfolk I 'Virginia



V I R GIN I A :

IN TilE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

AT LAW NO. 15,986

AT LAW NO. 15,987

PLEA OF RELEASE AND MOTION TO DISMISS

Now comes the Defendant, Thomas W. Orlowski, by
his counsel, and says as follows:

1. That he has been released by the Plaintiff, who
has also released one other alleged joint tort feasor.

WHEREFORE, the Defendant, Thomas W. Orlowski, moves
the Court to dismiss the Motion for Judgment.

THOMAs W. ORLOWSKI

By
JAMES A. GORRY, III, p.d.
Broyles, McKenry & Gorry
35th Street and Pacific Avenue
Virginia Beach, Virginia' 23451

?~?("J --_....
,.j v. ';l

; {J ., _"

: Of Counsel

30

I hereby certify that a true copy of the foregoing
Plea of Release and Motion to Dismiss was mailed to all counsel
of record, this 16th day of January, 1976.

BROYLES. McKENRY

a GORRY

ATTORNEYS AT LAW

IRGINIA BEACH. VIRGINIA

III



" Vl r~(:I~11/\ :

It~ THE CIT,CUI'f COllET OF TilE CITY OF VIHGINJt. BEt~Cll

-_ ... _-----.--_._---------------------------
JC.l!~N E. W}<l CHT,

Plaintiff,

Ii vs.
i,Ii Tl1Ot1ASl/,TALTEI{ ORLOWSKI, ET ALS.,

:, LAW NO. 15,9['6

I. Defendants.
-----------------------------------

Defendants.._------------------~-------------------

I! EDWARD R. liJRIGHT, INFANT, ETC.,
I, Plaintiff,

vs.

THOMAS \-JALTER ORLOWSKI, I~ANT, ET ALS.ii
i

Ii
I'
I!

LAW NO. 15,987

!,
I

i;
I,
.1

o PIN ION

These cases are before the court on Special Pleas of

!I Release filed by defendants McCrea, Landry, and Trustees for the
""
11 Barry-Robinson School for Boys, counsel for other defendants
d
Ii having indicated similar pleas will be filed.
II
I Statement of Fac.ts

Goverlwcnt Employees and Stuyvesant Insurance Companies

II issued homeowner's liability policies covering defendants

Orlowski and Hendrix, respectively, and, undertook to defend them

in these DvO actions instituted by the plaintiffs for medical
I" expenses and serious personal injuries sustained by the infant
I'

II plaintiff Wright. The ...ther defendants were sued as joint

II tortfeasors.

I

'}J
.j~



Geico

,I plaintiffs, the
I,

and Sluyvescmt cach pald $25,000.00 to the
J

plRiI~iff Edward R. Wright having attained

Despite the v7ritten agreements it appears

I' Il:.1jority :l~"e d.nce lhef:e ,1ctionr; v,lC.'rc.'[jl<.'d in S('ptcmher, J972.

In r('tllrn~'.Jlw rl(ljntif[~~ executed a;~rl'('rJI'.'nts enti.t led "COVCi)fint

II t~ot to S\!!e" to each of the inf:ul.cIIlC(,companies, but expressly

"il ref,2rv.in~' tile: right to proceed agai.nst all dE'fcndc1nU;including,.
I
I Orlow£ki and Hendrix.
I

,I tha t. ,,-there ::'8. s at-:eas t a tacit unders tanding bet~veen coum;c1 [or

thE plaintiffs and the two defendants that a non-suit"would be

II taken as to the tvlO defendants h,:.fore thc' case went to the jury..-
r------T-h-e-r-e-i ..•.s-n-o.....;,.-(l-"i••..e-s-t-.i...o.•..n-t-.h-a-t-c-o-u-~-f>""e-.l-w-e""'r-e~<J-c-t.•.i-n-g-1-.,-n-=['.-o-:o),d
,I

11 faith in an attempt to avoid the transaction operating as a
II
II release. of other joint tor~:easors. It appears undisputed that

!I the injured plaintiff is a quadriplegic and that the attorneys

III retained by Geico and Stuyvesant felt it was in the best interest i
.1 I

Ii of both the respective defendants they represented and the
I:
II

II insurance companies to pay over the policy limits as they did.

Conclusions of Law

Virginia has consis tently adhered to the s tric t cOIr.rr:on

rule that accord and satisfaction with, and the release of,

In Cottman v. Whitehead,

209 Va. 377, p. 382 (1968) the Supreme Court of Virginia

"\ole have recognized the conflict of
authority on the rule and the criticisms
of it ----, but we have declined to change
the rule, and we decline to do so now."

I! one joint tortfeasor releases all.
II
I
I
I

I

ii
II

said:

32



The plaintiffs contend that Virginia recognizes

Brooks,

"By th~ great weight of authority a
covenant not to SUE' one jojnt tortfcasor,
llS elis tinglJlr:hedfrolll.)re lc.ft SC, does not
opC'rn tc- to dis cl1<'n'gc tIl<.' COVl' 0;111tOl:' f: ~C1[\ im
lilgainstother joJnt tortfeflson:. _~-~"::' _

Adm. 204 Va. 428 where itll1~assaid:

;
I

I'
I'

I
I
1 covenants not to sue, citing the 1963 case of Lackey v.
I
I

Ii

Ii
I,I
I,

I: ;

II

"Upon the r.amcprine ipIe a bn.!.:..£ eovcnan t:
not tv [:tle' the ma~;t('rfor Lhe.' tortious [Jct of-----
UI(' ~('rvant b: not.a hAr to nn .:lctionRgllinGt
.tn.p scrvnnt for the latter' f; miscon~\1ct. II

O::nr;har>is suppli.ed)
,I

Ii In LackcZ the Covenant not to sue was part of a lease
" a2:rel!lT:~nt.Ii '-'
II
Ii

At page 431 .t~e court specifically pointed out:

Thus analyzed, .i1:becomes abundantly clear that in the

"Whi.le thi::>provision pDrtakes of the
nature of a release, there is no claim that
such was its purpose and effect. At the
time the lease was entered into th0re was in------existence no cIa.im to be released. The pro-
vision clearly indkatcr- the lessor's inten-
tion to refrain from enforcing against the
lessee any claims for damag~s to the leased
vehicles ,~hich might subseguently occur."
(Emphasis supplied)

I'

II
Ii
Ii

Ii

II Lackey case the covenant not to sue was executed before a claim
I,

I! for any wrong existed. No tortfeasor was in existence. There
;,
,! was no claim to be released. The decision in no way changed
i',/
:;Virginia law as to the release of a joint tortfeasor so force-
II

fully reiterated five years later i.nCottman. Supra.
'i ---- 33
ii
I

Plaintiffs also advance the argun:ent that the covcnsnt
ilnot to sue was an agreemerit with a third party - not a joint



I: tartfeasor. Any relAtionship betwee~ the plaintiffs and the

Ii iusurance companies IH:'ccs~~ari.ly arose out of their claims ~gainst ,
:: I
I' the insured defendants 'Whomthe compr.lI1ies were requireq ..to defend ~
.! I
"

, under the terms of their policies. The s ta tu tory law of"
iI

'I Virginia, _S_c_c_._3_8_._1_-_3_8_0_'of1950 Code as amended, providC'f; thatI,
II . .~,.

!I no plaintiff may maintain an action against an insurer of a
I'
I,

Ii

[; defendant ~1 after

" the claim can be made:'

j~9gment. Before judgment any defense to-only in the nnm(' of the :f.nsured. As ~aid
II
!~ in ~ilQycr's Lillhili.ty v. TRyl~:, l6/~ Va. 10J, p. 110:

;.

,
I,

,.
,;
I

HI
I.,.
I

I'
Ii
,.

I:

"The defense of the.' claim can only he
m<ide in tIl(' name- of Bur-hnl'11 (the in:iured),
'ill:- ..the' rule in tld~, COI\\I1l01l\','Clllth (lo("~~ not

pend.t. pl:dnli.II, hl'("o)""(' )(".:lIcin;~ II".}" eJ.;d.ltl"

to .illd~'.llIent., t(,) l\l:lint;JiII all nct i.on on the
policy."

.~
l1l(' ri gIll of tiH .. iJ1!:un1I1c:I' ('C'lnIH:l'd ('!; to c1c:fuJ(l or..•.

only in the name of, for anrl on h('ha J.f of thc.d.r insurcdr..

Nor crm then: l.(. 1.lny pl'lvlt:y of contract uet\-leen the

parties. The li.rtbi li ty of the in~\1l:E.'r to th~ plRintiffis not

fixed until it is reff.-1e to appcllr t.lwt: a jlJdgm~nt has bH'n r~-

covered agains t a party ,~!lo comes wi.thi.n the provisions of' the
t.,'.

I' policy.
II

I;

Sta££ F:l~ ~~. Inc. Co. v. JUf,ti~, 168 Va. 158, p. 168.,
•••• I

Until judgment r.p.ainst the infJured, which by statute

I: enables the claimant to proceed against the insul;'~r, the

I~insurer's sole re~'ponsibl\ity under the.' terms" of. its policy is to

!; defend or settle in gOOd' .f~Ji'~h.on bcllnlf and foi ':t~c bf:'nefit of

"

!',: the insured. Only after judgment does th~ insurer have any
,.
,I

;1 liability exposure to the claimant.,. 3;; Pr.



•
In fact, "the dcf0ndant Orlcwski, with his parents, rind

\; Geico entered into a written agreement (Def.McCrea' s Exh. 4)"

action \"hich said Joan E. \\fright ano Edward R. Wri.ght Ill:lY have

Employees Insurance CompAnyas thC' ir\r.urer of ThonlDsUnltcr

out of" the incidcl1

-- _ .•. -""

Ii .
II Orlowski, £E. an~ 2f ~ which have ari~,en
d.
";; occurrinp, OCt01>f'1"30, 1970, /In<1\oJhich is the subj cc t 111[1 t ter of
'1..

:1
":: dated December 27, ,1974, prior to th~ e~ecution of tho agreement
ifii entitled "Covenant Not to Suc" bet'V](;,C'llGeico and the plaintiffs

II; dated J;lnU3ry 21, 1975. In explicit '-.7ords the Orlm.7skis
I,

Ij authori<'cdGeico to tender the full ~;i25,000.00 covcre ge to the

Ii plaintiffs "in settlement of all claims, demand~;, and causes of
"Ii
I'I;
II
, nm-.7or in t.he futu1:";', knmt10or unknO\>Jn,again~t Governmenti: ~
i!
ii
\I

The. agrccment further provil1('<.1 th8t ncccptnnc(' of Lhl'

l'Ionf?Yby the Hrights "in discharge of all claim --- ag;dnst

Government Employees Insurance Company~ any of ~ II would

release Gcico from any further obligation under the policy

contract.

For the reason stated, it appears that under the law

,

I
I
I

:;

The covenants'of the plaintiffs not to sue inureddefendants.

companies resulting in the execution of the covenants not to sue I
I

plaintiffs except in the name and for the benefit of the insured

The companies had no right to execute any agreement with the

of Virginia the plaintiffs' transactions with the insurance

must be held to be releases of the defendants they represented.

,I

",I
II
Ii
I,

i'

II
I

II
,I

~ to the benefit of those defendants. One claim ~s been settled i
with two joint tortfoasors, resulting in the release of all 3,~

'I

I'

Ii
II

II



other joint tortfeasors.

As stated in Shortt v. Hudson Supply 191 Va. 306,
p. 312;

"----where two are jointly and severally
liable in tort for an injury caused by,
their negligence or misconduct, the satis-
faction of the injured party's single
cause of action by one discharges ~he other,
since the transaction is similar in its
operation to an accord and satisfaction.
This is true, even though the parties did
not intend to discharge the other joint
wrongdoer."
Accordingly, the Sp~cial Pleas of Release, in the

I
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judgment of this court; should be sustained.
An appropriate 'order referring to the reasons stated

:(fl';'in this opinion will be entered when presented with endorsements
of all counsel and any exceptions which may be noted.

~I," :t'\ebruary18, 19761I:.
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

JOAN E. WRIGHT,

Plaintiff,

v.
THOMAS WALTER ORLOWSKI, etals,

Defendants.

EDWARD R. WRIGHT, infant, etc.,

Plaintiff,

v.
THOMAS WALTER ORLOWSKI, etals,

Defendants.

o R D E R

LAW DOCKET #15.!-~~~

LAW DOCKET #~.?2-987

This day came the parties, by counsel, upon the Special

Pleas of Release filed by defendants, Richard H. McCrae, Jr.;
Conrad J. Landry; Mark Dombrowski; The Trustees, individually, of

James Barry Robinson Home for Boys; and Franciscan Friars.

It appearin~ to the Court, after maturely considering

the evidence presented and argument of counsel, that the trans-

actions of the plaintiffs with Government Employees Insurance

Company, insurer of Thomas Walter Orlowski, a defendant in these

actions, and Stuyvesant Insurance Company, insurer of Edward

Joseph Hendrix, a defendant in these actions, in the execution

of written covenants not to sue, constituted releases of de fen-

dants Orlowski and Hendrix and, under the doctrine that the
release of one joint tort feasor is a release of all joint tort

feasors, all defendants were released from the claims of the

plaintiffs, as recited in that certain written Opinion of the

Court dated February 18,1976;



NOW, THEREFORE, it is ADJUDGED, ORDERED and DECREED

that the Special Pleas of Release be and the same hereby are

sustained and that summary judgment upon said Special Pleas of

Release is hereby entered in favor of all defendants in these

actions, to all of which action of ,the Court the plaintiffs, by

counsel, object C3nd except.

~
WEA;~?tHli)M
es .~rflfII

ounsel for ~homaJr::~~~/91~
Robert G. winters
Counsel for Edward Joseph Hendrix

o~~;fY P. Moore, Jr.
(j/lh._ 37

Friars

" .

ose A. Gawrys
counseL. for Est~
Z;{ iL'" -/Av .elf ,/ --.-(

william B .•'Smi th
Counsel for Franciscan

o/L.~
nF. Ri e

crr7!l fo

LU-f~~(
Charles A. McDuffie
Counsel for Conrad J./,? . J1, /J'~~--: /\~,fil./.,
..John B."Preston
Counsel fo~ Mark D0(fbro~ski_
~~ •.~~'"" _~-C

Donnell P. Davis
Counsel for Trustees, individually,
and Board of Trustees of James Barry
Robinson Home for Boys

~~~\9_~,~
NeISOrlWOCowar<r- ' '"
Counsel for Est te of
Tho s E. Mc n rew



SEEN~ND EXCEPT~ NPTE~

wa~neY;;;{;; :Af
Counsel for Plaintiffs
/

ENTER:

Judge
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JOAN E. WRIGHT,

Plaintiff,v.
THOMAS WALTER ORLOWSKI, et aI,

Defendants. : l

LAW DOCKET NO. 15,986

* * * * * * * * *
EDWARD R. WRIGHT, Infant, etc.,

Plaintiff,
v.

THOMAS WALTER ORLOWSKI, et ali

Defendants.

LAW DOCKET NO. 15,987

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

TAKE NOTICE that Joan E. Wright and Edward R. Wright

do hereby file this Notice of Appeal of their intent to file

an appeal from the Order of the Court entered in the above-

styled causes on March 15, 1976 whereby these causes were

dismissed upon summary judgment in favor of the defendants

upon their Special Pleas of Release. As and for their Assign-
ments of Error, plaintiffs state that the Court erred in enter-

ing said Order in that the same is contrary to both the law and
the evidence in that:

1. The Court erred in finding that the transactions of
the plaintiffs with Government Employees Insurance Company and

Stuyvesant Insurance Company constituted releases of the defend-
ants, Orlowski and Hendrix;

2. The Court erred in applying the doctrine of release

of one joint tort feasor as a release of all joint tort feasors
in the instant case;

3. The Court erred by entering up summary judgment in

favor of all the defendants in light of the evidence and law
presented.



Transcripts of two hearings held in this matter will
be hereafter filed.

WRIGHT

,/

Campbell, Lustig and Hancock
1340 Virginia National Bank Building
Norfolk, Virginia 23510

I hereby certify that a true copy of the foregoing

Notice of Appeal and Assignments of Error was mailed to all
counsel of record on this. ;;l3c1 day of March, 1976.
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THE COURT: The covenant not to sue
involving Geico will be received into evidence
and marked Defendant McCrea's ~xhibit 1 of this
date. The covenant not to sue involving the
Stuyvesant Insurance Company will be received
in evidence and marked. Defendant McCrea Exhibit
2 this date.
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(So marked by the court.)
THE COURT: How old is the infant plaintiff

at this time, Mr. Lustig?
MR. LUSTIG: If your honor please, he is

over eighteen.
THE COURT: At this time?
MR. LUSTIG: Yes, sir.
THE COURT: And what is his date of birth?
MR. RIXEY: I think he was eighteen when

these documents were executed, was he not,
Mr. Lustig?

MR. LUSTIG: Yes, sir.
THS COURT: Can we stipulate that?
MR. RIXEY: Yes, sir, we certainly can.
MR. LUSTIG: Y~s, sir, I believe that

is true.
THE COURT: On the 7th day of January

1975, it is stipulated that the infant plaintiff

JAIME& BROWNING
CERTIFIE:D SHORTHAND REPOR_T(.R~

Cou R'T REPORTERS

NORFOLK,. VIRGINIA.
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15

Wright was eighteen years of age or over.
MR. RIXEY: The Stuyvesant agreement

apparently was on the 7th of January and the
Geico agreement on the --

THE COURT: 21st of January.
MR. RIXEY: 31st 21st I suppose.
THE COURT: Looks like twenty-one.
MR. RIXEY: And, your honor, I don't

think that there is any question about the
authenticity of those signatures there. They
were furnished to me by Mr. Lustig, and I would
assum~ that he"would stipulate that the signatures
are valid signatures.

MR. LUSTIG: Your honor, I would stipulate
to that and that I have every reason to believe
that the signatures of the representative of the
insurance company are also valid.

MR. RIXEY: Well, my copies do not carry
the signatures of the insurance carrier. That
would not be necessary, but in any event, it may
well be that they are on the originals with the
companies.

TH:~ COURT: The copies that have been
presented to the court do not show a signature
of any representative of either insurance company.

~2
JAIME BeBROWNING

Cr. •••TIFIEO SHORTHAND RE-;'ORT£J.l'5

CC)Uh'l RLl-'O~lE"RS

I'\J 'I'" "V'R '",!"- '.\
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MR. RIXEY: No, sir. I don't think that
there would be any question about the fact that
twenty-five thousand dollars was paid by each
carrier, and Mr. Lustig has freely admitted that

r,

to me, as have attorneys Fears and Winters, anq
so I assume that's not,in issue here today.

THE COURT: Mr. Lustig?
MR. LUSTIG: Your honor please, in

accordance with the agreement between Stuyvesant
and the plaintiffs and Geico and the plaintiffs
twenty-five thousand dollars was paid for each
covenant not to sue.

THE COURT: All right, sir. So stipulated.
Mr. Rixey?
MR. RIXEY: Your honor, the balance of

my presentation today would be a review of the
documents and an argumeht upon the law applicable
to these documents, the Virginia law.

THE COURT: Am I correct in assuming the
question is whether or not a covenant not to sue
is the equivalent of a release?

MR. RIXEY: I think that's the basic
question hefore the court.

I "':t \~

JAIME & aROWNING
CERTIF"'iEO SHORTHAND REPORTERS

COURT REPORTER!:>
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MR. LUSTIG: No, sir, that is not the
basic issue in this case. It is a sub-issue.

The basic issue is whether or not a
payment by an insurance company under a covenant
not to sue agreement as set forth herein is the
release of a joint tort-feasor.

THE COURT: I think that you have defined
the question in more detail.

MR. LUSTIG: Yes, sir, but the essential
issue is is the -- in other words, if framed,
is the agreement in the form of and language as
set forth before you in the exhibits, is an
agreement by an insurance carrier as contained
in these documents, with an injured plaintiff,
the release of a joint tort-feasor for that
joint tort-feasorls negligence so as to then
bring into play the Virginia law that the release
of one joint-tort feasor for his negligence is
a release of all joint tort-feasors for their
negligence.

TH[~ CuURT: All right, sir. I think
that's probably refining the questioh morc

definitively.
MR. LUSTIG: And our position, if your

honor please, in terms of opening statement is

JAIME & BROWNING
Cf RTlrlf-C Sf.iORT'HAND 'RfPO •..•.T[H..;

COuh'T REP()RTr.R5

~"I-lf '~,l_ pt \1 IR("If'..:1 '"
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THE COURT: It's been pending since
September 13, 197~. We should try to dispose
of this matter, and I do not want to continue
this case from the time it is now set to be
heard qn its merits, but obviously, in view of
the developments this morning on the special plea
of release there is a lot of work that has to
be done.

Before the court at this time are the.
two documents. and Mr. Rikey has offered into
evidenc~ what purports to be a copy of the
homeowners policy between the Orlowskis and the
Government Employes Insurance Company.

MR. LUSTIG: I have no objection to that,
your honor.

THE COURT: All right, sir. Well, we
will admit this in evidence as Defendant McCrea's
8xhibit 3 of this date.

(So marked by the court.)
MR. RIXEY: I also have this other

document which we have offered, YOlIr honor.
THE COURT: I don't believe that

Mr. Lustig has stipulated that this is --
MR. RIXEY: No, sir, he has not.
THE COURT: Although it may be offered

f' ":-:~.'~.~....•} . J
(..t-:. ~; :'"f.. 1ft ~

JAIME BeBROWNING
CERTIFIED SHORTHA.ND REPORTERS

COURT REPORTI:RS
NORFOLK, VIRGINIA"
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wi,ttI ."."._.Qt .sm,loyeO.IA.U.mre ~.,
wbegby th4elW,nt •• pay ••• -oni •• $. this
••••?

A•••• l't -I ft"'~ MQ41ed •• of tJaat.

That ••• 1.on •••• 118••••• $ Hr •••. .,. •••• e"
f.ther.-

U.WSTI<h CORtift_......... pl•••••
Q. MY!S. aX_\i140'(;. ••• _11 JO'.! -

li:~ :t •• £.- -
". elQtI .it.. t.ill It:.' ••.• 1'. 80

I c:an 1()1.1-.. ''ih~,.
ltR., lMYJ'$, 1 ju.~ _at.d '. call tha" to

)1'01;11' a :t;en ~tOft.~

141\,. II.V. tf Yo,,&,80••.• 1•••• 1 wIOI1AI

_at •• QOQ2:b to k.*WtIwlt oonlll.a.nt 'With YG'u:

p.r•• 101.. .Il.W•• t1.fl. lIM W. 'p1'e;paJt.. • to .bee.

tbis _rn1a9 w:U,!b.44itlo:nal .vla-DIM. and 1 baY.

M=:.. ~Iu..:tlto n fUld NI'" F••u.". bfU".. W. . at the

ettomoya .., .pr ••• nt.e4 the •• two de'en4tuata

involved J,t!! the COve.At. not to.~.. They' oC'4t

here in til. COUJ;tI."'CJlOlI 'pApared t.~_.t:lfy at the

'fllB coQM. All right., .ir. t.1l delighbt'

that they' .• Hb •• witne••••••• _~ •• ac.una.i.

Mlt •• Wlft~JIt$. Maybe 'Ae .bt.;);J.ld .". co~.u1•• 1.
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Yo~,,,,Honor •

.MA.IIQl:t, It.,. t!ck1.1.1l .1~\i\.tloa.

1'BI com. Oft the ~•• ~1l'

(otf-'~ .•ftGoJ" tU.ac\I •• lon.)

TId O)'f$T. oe:Atl~n, we fouaa cbe OOtil

of th. 4•••• it.!4n'. tMt. _'"taltp. "08_r 39tl1.

1911, 0:1 ~'. !I\i.lt.e~OJ:low.k:J.. -'1'." juet

"'1'& -received l~ tM 0181')( i.office ,•• elI 1wtl1

raar'ktbem 'i1". a ~ tbL.tiM.

Witll th1I't~ .Mr. Lutt1g, .14 IOU.• ant. to

pr•••. l\to. anf ."L4eWHt'

Mll. W'l'l(b ••.•••t was tbe. ORlr .w i.eSe.. X

1WIld. I tb:b,kd\. other.L •••••••• Mi •••••

781Q;)tm'ra x. t1\ere 4U'lYW,t19 ia ttl.t..

_,..ltlon •• ~;".~ wla. pa.•.t,ictd•••l.r.l1 to
thAt COurt. .,' at..eUt1ol1 .'Nt IIqu.1

MR~LUSt'tQ. V.a. sir. ..,. sir. I ~i"

tbe ~epo.1t10ft ,1. Gore .ad aho~ld"r •• 1ft full

bV the _u.tt,~lt •• ,.o1.11y Oft •• ,. 4 lJo4er the _

". eo~ at know the r. 1s • mot.io n on

the ttchel' :.4~ and they bave .u.. in1tlat,1.v ••. but.

% tb:Lnk "b$fl w~ Oln4ed that ~ lltAd ~be f1oor •

M~. t.l1S'IX'O. Ye.,.1r •

I
i.,

. -_._---_. __ ._._---------,----- ...._:.,-!_. __ ... -.-'.-----.----.--_ ... - -"'_~', ...!._...__ ....,. .._.. '_ri_"' __ ,__ • __ ...•• __ •• . _._. ._.,.' _•••••. _._ •...•.• _••••• __ ._ •.•__ •__ •••• :

. -; h,'; ~'o~'r: ',',
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MR. LOST.t<h Orlow.ld .• _ a.4eat,lfl.' .Dd

on ,Pa,. 41m4te.te4 -- \I••• skftd tM. q,~•• tionl

t42tOw. .~1b•• e.t to tbia ac:c14el)t,. do -"\1 recall.

.1lt:.4t~i~lll •• ~" ~YJleof .g~._.tvlth
Go"re •.mw~ \; l~gl.yM. X,MU ra..... e-..r;y ..mereby

tMl WA_ i*Y ..,. •• 1•• on tJl48 c••• ?" .

AIl« h.l. ",rtt.wer .t the ba!tI"'. lllx n.ver

bauu.u"ed hOM of. ~t. 'tha to: v.a 41 •• ~••• d be tw•• a

Ml1'~ _'"1 .4 m)"fether. I ftlJldn-' eve" t4t 11

~ - like 1 qt., % dont t ."ea 'k•••• Imu'ih

t.be 1ft"".~"Y.J:. or wba t tile .~. __ ftt. 1.

••.•• i.n.~~•••• f •• t;..\tina <'Jf i.i".t oocurret. •
Q'~.1•• tl.ft. . ttXnoeMr .¥C., }8O}..tf father

tbe.~ wu l<!•••. __ the one f .lon9w.i.*

~r •. acu:~yt •• <twice, who w\.11d .va bh41-.4the

d.l$cH.J •• lo.fl .-Nt •• ~r'tb?q

Au."r. "T<t tb.be.tiJ)f~r kawledg.,

. him and nit ~iO~.:t ~;.tber •. ki.rul of ,bfol.tn•••

p.rtn.ra is ~~al.8
~. OdoftMnt, which lta. pnvi.ously

beeA .put; .ttl e'flifl~hnlC.f ft • .tdctntlf,ie4, it b4til19

all 8g-t'QCfPl.e.t •••- adOC'Jlrr,en t Nt''ke4 1ljl9~nt".

.lta.4 by •• :~~.r'lw.Jd••

AAt the1l-'tl .t tM botto~ of '*9t'i 8 lt ••y••

~ told YOl) t.o ,~l,n thi.? ft
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'I'Hil: GHU(ti I gu... thi,ll';, ia u.. ..Ul. •. --
iii tht. tJw'C'OV'e.£i~,Q to with --

a.a 1WIi.• _ ••• ked to 1.dentifl the aJ.9Qat:QZ'.

.~d be lde~~;i.£t.at1?A.J.••.. t•••••.., aft4 1t was __

4tt\ _.lb.it. at 't.Mbottom of~a~e , •.

'tbet\ 1~ the m144le of i'laiG iii t,ll.DaV ia

ask." t.he qU.Utan-

A,AGWCU:'S 't¥;~ypa.te~t... TIM, totd me

)~tilt Gart'y needed r."4Y ai;llat;tll:ct (Ull it.. I ree1ltlber

re.diq 'tbtJ., 'l1;~"\It 1 lOG~ &t it.... :It. di4n't

Nit. Lt'JS'IJI!rh J1k>.~illA; ,. 1'k ll."e" • tined the

CO'VeQIUlt.1tU.il i,3 U fl."!.'1l t4 4t»o~nttbatwa.

ten4e;t .•4 t.o til•. ~~rt. lallJt .t.t~•..
14l~•. lU$".iitY~ :( bav. all ~e ~<:_:,~n~.$ he.r ••

4UlC2.1wa$t4t4w~ gftt them et.raigh, vitbthe court

••t t.he iI'O".r 'i;;..l~\,~•.•
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13

~m. !.IW'la. Aad 1t.. ,taBlJ'uat., .f COO•.•• ,

1,8betoro ~.:he 1iWIo!,~"r-'t. in the (;ll,)(!i~,rt-!:IHlt>.

Tboa ~.m~?i.~,."}, it. sa¥"" 'tlfOw. bay. f01i1

l.daAfCOtWer.t1ona w,ltb l~r. iJOJ':,q' GDncens1A9

tt.e ••• ~ti.on .~f ,"18a9 r__ nt? l~

-.,);(h,dtn,i t ta 1); to hu~.t .1.1 .bou t ,

that.. A co~\pl.@f time. I have be.~ t. the off!_
o~~otb.~au •• ,- .ditf.r.At. tbiA9$ ••• o41.d.

for: t~..I d.i..C~Aa.ed bow. tb •• u.~••••i.com!..,
out - W#1\iht _$.~ •• Mid no~tUft9i at •.

.tan4etill. He@xp1ai,M4 • li.ttle to meabO'Jt.

wba 1:;••• ba"PIUlis,\g _I kuw "~\!8k1tld IIfknowled9_.

that. ".,t'.~lJ:.~eeOOqjiO~l' ._ lJol., i.e pay --

par x DU*'"t ofdollllt.# tn.~aol ._"1,,,,
••• .t:fl;tody thm~~~wl\the .Gr:t". ~ ••• y 1t):,.

1• .,.1 Q,111_::$ .G lOin, to t,zry ••• t.t~Ji'fent,

1,natM4 o,t! a,.IJging: .'"u'~Y t4tA)u.j:h L;tin the

U~j.te4 St.~•• * it

"'1_ v.a ,'~8 •• nt. WMXl ,If.~.&I.4th!.?"

"~fS!.~te any e4C1itioul \U~"t;.tAnd1t\g

;1"81 to 10\1# .~.t.b4t wQwhatlaAgUfl4i •• gpea::. 1ra
- ~~!t.bis Of.ll'-'_At.Il" :J ,
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•••• l~~Yjiar:.ntajuat AirJtlMy wet. pint'

to otfet toke ,~~;41H~.t'&;lo.e_nay .••- $. J.u~&.Ul.ce •• ..,.

111&. goj.aatiO Qff.r to 5*' tJd.". tJi.k:. 1. ~J\dtu;.'"

tt we. __ t1\,i~ U.k•••• tt.l.~.o~out ofoO~rt"

~. '11 payM =w:m Au," t.ha dam89_ ...:....-. ~V.l:

Q•• t.ion; owe 1.1." walll uMu:-e aDJ'

\'J.A4kttetamU,n,g. to YOlil.l' It.-leage, .to. a r•• ul&

of)fOloI£" i.A$~I.t$;" ~Ilr payl., til>.... "oty-CL ••

u.,•••ad 4011ar$1. 4:i..HbaJ:geof a1,4. clas... that.
VO\t WOi.tW .4Utll1....f.. ,tbe.~1t?tI

1. tie•• t-ed an O:b'.t1oA. wlU •• co•.•~t

will f 1a4 ,tla _~ wl UMI.cew"

AJu•.••ll:,. ~ w.yl\ln.J:.~"t. •. toM

tnautan.oe ..,.,n,V •• go.1,. to 'p".,.•• 8r .u18i t. -

10':.1 know ••• ~ itou,t Uw""tQi _ ~1cJ!%~••• ~O\&.ft4.

, tQe,~.t.r.flv.~~. _lla~ •• U _JaocIy

VJUlW<! to lab it. I.e "Y' diAn' t want t4 taka

i.t - wbate,\'Ol' .•..~ ai\'4t8t. tao t.!Jl". tiler Mci4e4

WM.,#' or ~~ \0 tal;;. tal. mone,.that would

ei.tJwl' hay. been 11k.. to tbe ~~.tt"ial an~ .~

.t:bttend of t'ke QA. Q,:r1tSl,.ant lik.a that the

tn4'u,,;anft COt~P.U~if~ if they .~aid tbe1,~ twnt~.fitt.

t.boi~•• r1d 4ollaJtil, aAd tboy .t.111# fOld kJIDV"
2!5 58
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11

,"'••••..••••1t.,. po•., .••• oar ta' ••••••. - J

""'!l .••••• 'Jet •• 111'. I •••• ..., •••,
*.1'41 •.•-"vtlC'V t•••.•••••"lta•.•, ••••t
ia ••••• , , ••••• uti I W '* ,pal'. 11ke •••••

".$.a., N, 'tb,e 1M" •••••• ,. •• 14 ,.,.

-",a"y-,ft •• __ ,•••• "'lllan •••• :dIe,.•• ttI be

••• •• ••• k. .., ••• 1••• O\1t .f *be plcu~",n
••• It •• Y __ •••••.• ---up wi•••••••

".ty-.'l•• _ •••• 4011ll •••• '''

I wi ••••• ., .1aj_tU •••••• M:W••••• ,

•• 1.* •••••• •• .-
AMhe M14... ....., Lf •. ...._,..11..-

tile"•••••• 1Ian. ••••••• ••• •• 1. ""1 ••• ,,.
0 •.• , ••••• ,. IOU - •• _ 11.'" 1••• eal,

•••" •••••••••l.las.,... •••••••••......,
• .1'1.'1-.4 w1t1l, ••• 1ft••••• ....., ,.,

••.••,..,t.. tthltu,." "l~...•.•CMt.... tile ••••

of the, 11_. .., •• tiM' •••• f ••• '.Ul _ad

.we."tbl.". -'1\ •.1'"•.••.wi•••• tNt _ ••hi

•• l' ••._..... I "01"'-" ••• _pay nit

.IM)'. .'It.1 Mr, 11 U~_•• ".-tv t1Iou.nd

"llau' •••. fl'", thrt"••••• 118..- .so ••••••.••

dIoq••••• 1Ja•••••••••• "- _ .• , .,,1' N.

•• 1uQI:'" ••• -,.. q,.poq1lrl1e "I' 59
t.w•• ,.f1ve ••••• "llan. ••• ••• pal••
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A.In:" ••• S"'1'. 'J •••••.

•uo•••• 4""1. MI' •••• , • ., •••••• tiM••••

it ."*IlWa,." *ey .lA ••••••• U••••

I ••••••••• it- I' ••• W ••.••••.••

•• ,' ••• -r .'Ut1.i ••.••• ..,•• I.,1.,..... '.tId••• '.

-.' ••••• '-11i •••• -., ••• a••,
.f it Ut •• ,fIQ_t ,.•••.•1•• .,.'._ •.•..,a.:..,. tIt",..,-

•.•.••.•.•..~.'I.,R ••••' ••••••••

••• .,. all "".IA, •••, _.

9Ht1eh. I •••••••• ,..'._ ••••••.

.-. ••••••••• III'" '••• ,

•• '........ .t••
••••• ..dIM ••••Me__ ••'

.'1" .•_••••••• M•.••.
••• ..,.. .11 .,1'__ •••• 11••••

ad lb.' .11' ,b,,)

Ha. •••• 'I •.•.••••••• ~... •••••••- ••' A... .,. -7 I ,......y •• _ or: •••• ,

Pi,.' ••• 11, .,...... •••••• ...,_ •• _

•••••• 'k4.' ••••••••••••••••• ,' ••••••••••• 1.

•••••••w. "'•••.•11t ••••• , ••••• ".zr
••••••• 1Sl •• lie. ,••, ••••••.••• _••._i_ .••.•..•..•••••• , ..".,.•'elaLa, ,
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_1'1••,,",* " ••••• 1. bi••••••••
,...... Al1l'iUtat •• tat.
••• U8'1'. ....r i::WO,M''' ••• tet••

••• wJ.tnH_. ! W"W •• , _ M ••• in , •• , we

••••• 11., ••• __ •• te -loa 'tae.', '~~, in.

."'''1' •••••••••.••1*. ••• 1'._ "1\' •.•
•.•••11 •••• 'l? .1.1 ••••• _'.:c•••••, ,.•••••
••• "- •••• ' ••• lDiftfJ"

•• lOti .•••• th••••••• _ 1M ••• tat

-., •••• t.~ •••• MI'. •• .•.••,.,

••••••••.•• ..,.. •• ••• "., ••• _clUJ.i.t

••••. 1., ••••••

O,.Il8'tt X ••• , ••••••• ia ••• ..'k
.r .,.•••••i'AoA'"

WIllCO". ..f ..11'" """'a an
•• ---'., .~ dw "7tk ••y.t....... 1t'.-

M•• JlIUV. .•.•••• 11'.

•• •••• - ••••. ,•• _ 1M••• l~ ••

O•.s.-lItl~•••••• K••0#'--111.1., '-'fa •••••. -.ltl
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COVENMi'r NOT TO SUE

~iHEREAS, Governrnent'a:mplovees Insurance Company,

by Policy No. H 27 16 48, ha:; issued a pOlicy of insurance
to Thomas K. and Betty C. Orlowski, and WHEREAS, an additional
ins\1red under the said policy is Thomas Walter Orlowski: and

WHEREAS, the undersi'Jned have filed suit in the
Circuit Oourt of the City of Virginia Beach against the said
Thomas '..'1alter OrlO\'Iski for p\~rsonal injuries and damaqes arising

out of. an accident occurring on or about the 30th day of
October, 1970; and

WHEHEAS, Covernment J~mployees Insurance Company desires

to enter into this covenant as set forth below, NO\'~,THEREFORE,

I\TITNESSETH :

KNOW ALL HEN BY THESE PRESENTS that the undersigned,
ii:,';warc:~R. Hriqht and Joan E. Hright, for and in consideration

o [ the sun of r.cwenty-five Thc)l1sand ($25,000. 00) Dollars in hand

paid by Government Er.\ployees Insurance Company, the receipt and
sufficiency thereof being heJ~oby acknowledged, do hereby now

and forever covenant and aorue not to sue Governn:ent EIllPlovees
J , ,

Insurance Company and.to refrain forever frOI:" instituting, press-.,...... •....

inq, collQctinq or in anyway aiding 0r proceodinq upon any nnc all
claims I j udqlllents, debts, CO~ltl3 of action, sui tB .:lnd proceedings of

any kind at law or in equity which the undersiqn<:!d ever ivtd, now have,

or may have against the said qovernrnent Er.lployees Insurance Company

or their BtlCCCSSors or assi<Jlls, arising out of a certain accident

l1N, ,.



which occuzred on t.he 30th d.llY of October, 1970, at the

J'lmes Barry Rohinson Homo fo:~ Boys, Norfolk, Virqinla, in which

accident the undersigned wert~ injured or caused damages.

It is heroby expressly understood and aqreed that the
,

consideration of $25,000.00 has been received by the unders.i.gned
from Covarnnent :Gmployees Inuurance Company in ---rull payment tor

this covennnt not to use not~lith.tandinq any injuries or da~qes
sustained, whether known or unknown.

It is hereby ~xpresgly understood and agreed that. this
instrumell.t is not intendod nor in fact is a release or discharge

of nor an accord or sat!s fact:io1\ wi th any person whomsoever, but

only lUI a covenant not to SUt: and to the effect t iOvernmea''-- ----..........- .::-
Emplo~ee~ Insure.nco Company IH:~r(;~bypUrChi'iSeS peace and is hereby

givtm peace upon any and all clairu9 and matter9whatsoever wh1o1l

have been cr !!lay be made against. Government Bmployees InsuraoCla

COlDfPanyby the unuer8igned~; and that Government Employees, 'COblpallf

in ~aking ply~ent of said consideration for this covenant, baa
Cloneso solely to obtain such peace and does oat thereby admi~.aay

liability em account of any said claims or matters but expressly

deny all. cf s\:ch liability whatsoever.

It is iurther e)'.pre~sly understoou and agreed that the

undersigred hcr~by expressly reserve the riqht to proceed aqatnec
or sue aJY other J1en;op or oarsons Piqa.inst whom they may have or-
assert my claiI'll on account of darnaqes arising out of. the above

describ.d accident.

- 2 -



It is further expres31y understood and agreed that
nothing herein contained shall in any way intend to release or
discharge or shall in any W~{ be construed as releasing or
discharging Thoaas Walter Orlowski or any other person or
persons, firms or organizations against whom the undersigned
may have or assert any claim on account of damages arising out
of the above described accidrmt •. In the event any judgment shall
be rendered in any COurt of f~ompetent jurisdiction in favor of
the undersigned against the Baid Thomas Walter Orlowski, it is
understood and agreed that. the undersigned would credit against
any such judgment the said Slun of. $25, 000. 00 received from
Government Employees InsuranGe Company under the terms of this
covenant.

The undersigned exprE~ssly reserve the right to proceed
against Thomas Nal ter Orl0,.,s}:iand any other person or persons
against whom they may have or assert any claiftlon account of
damages arising out of the above described accident.

IN ltlITNESSt'lliEREOF, t:he undersigned have set their
hands arid sHals this day of , 1975.

EDWP.RD R. WRIGHT

SEEN k~D AGREED TO:

G,qVERNlIiliNT E~fl?LOygES INSURANCE COMPANY

BY:



COVENANT NOT TO SUE

WHEREAS, Stuyvesant Insurance Company, by Policy

No. 2812012, has issued a policy of insurance to Harry J. and

Betty J. Hendrix, and WHEREAS, an additional insured under the
said policy is Edward Joseph Hendrix; and

WHEREAS, the undersigned have filed suit in the Circuit
I

Court of the City of Virginia Beach against the said Edward

Joseph Hendrix for personal injuries and damages arising out of

an accident occurring on or about the 30th day of October, 1970;
and

WHEREAS, Stuyvesant Insurance Company desires to enter

into this covenant as set forth below, NOW, THEREFORE, WITNESSETH:

KNOW ALL MEN BY THESE PRESENTS that the undersigned,
Edward R. Wright and Joan E. Wright, for and inconsideration of

the sum of Twenty-five Thousand ($25,000.00) Dollars in hand

paid by Stuyvesant Insurance Company, the receipt and sufficiency

hereof being hereby acknowledged, do hereby now and forever

covenant and agree not to sue Stuyvesant Insurance Company and

to refrain forev.er from instituting, pressing, collecting or in

any way aiding or proceeding upon any and all claims, judgments,

debts, costs of action, suits and proceedings of any kind at

law or in equity which the undersigned ever had, now have, or

may have against the said Stuyvesant Insurance Company or their

successors or assigns, arising out of a certain accident which

occurred on the 30th day of October, 1970, at the James Barry-
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It is further expressly unde~stood and agreed that

nothing herein contained shall in any way intend to release or

discharge or shall in any way be construed as releasing or dis-

charging Edward Joseph Hendrix or any other person or persons,

fi~ms or organizations against whom the undersigned may have or

assert any claim on account of damages arising out of the above

described accident. In the event that any judgment shall be

rendered in any court of competent jurisdiction' in favor of the

undersigned against the said Edward Joseph Hendrix, it is under-

stood and agreed that the undersigned would.credit against any

such judgment the said sum of $25,000.00 received from Stuyvesant

Insurance Company under the terms of this covenant.

The undersigned expressly res~rve the right to proceed

against Edward Joseph Hendrix and any other person or persons

against whom they may have or assert any claim on account of

damages arising out of the above described accident.

IN WITNESS WHEREOF ~he undersigned have set their hands
and seals this 1~ day of g?~;~Jr, 197~

,---.....,
\ ".i.. J .-

';4.d:.(. ct ,r{; • '.. :?-/.' (, .:.,,;'£..Joan E. Wright .'..J '

Seen and agreed to:

STUYVESANT INSURANCE COMPANY
By : ~ _

- 3 -
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IDzle of Loss10/30/70

463273

. ~' "" t

Dccc::bcr 27, 197!~

ITI:-l .

~~~-
~~=~I;gp~~Sb~~9~,11
Adiuster ~=5253

Dollars $ 25,000.00'

P.~/.~~~~l'~!ll'l.'\:I~'~lTh~ \1I"'rc~:~:",\f~ >: ..""!ti~l ..~.. 1 r".:-~. ,"~
,\:;':;ltr,W:l. 7li'z iLHl1i:~,.':' ~';:.'e~, .r\!;\.~n:l"'''''l-:.!\;':'~";"''''~
l:;:~):l .H:cc;'t.1n{.,:' 1-)' "I '"':' ~;~:::'\"(",>C!nt JI1'::o.~:.~:~":, C,,:;,,;:.~:, .

Dr.:ftr\o.

,- • : ',r . ~~:,"!

.,

I lnsurcJ • . . . .' .

. Harry J. & Betty J. H~ndrix
lIn lull paYlllc:nt d . '. '. .' -'.

any and all claims under med pay coverage
includi.ng bodily injury on or about 10/30/70. •• I n

. Void after 90 days .\ _-&.Y.12
Authorized Signa ure .)

.• U--""/ ! j ':O:I L 31110 L 3 ~I: gO hOD Js all-
,]l~& . {JLAi"::'.4J 'fA'Ll. yV'tf!-r.4",{, -/,;1 ,-"J., cZ.r ___
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, .. ',':':;;~,~:,;>:~~:,~I;~masWalto ~._?;~lowski, ThomasI(" ~dp~ski~~d:~o~~;':" "
. C. 'Orlowsku..;. h.ereby: uuthor{z(~:'::\l1d .di:r'cct Gov(~n')InGtlt Employees;:. :; ..:~::.", .

. ':," . .... .' .• ." . . .... :,.;. ,..:,i, ....

. ,i'ii'~~t~nc~:)C6mpuli;y;to 'telidcr. tl~c: full, $25, 000. 00 :~~verag,~ of Po.Licy~. "
......... ;:.. '-:..~:.<:/~<...~... :.:.::... :. '. ..... ..... :.-: .. )\ 'c:".,,: ':':'\:.:".";' '.'

'N9:. 'Ii:-27~t'G.;"'40')~o Joan E. Wri<]ht and Edward H. w.ri\ih~.'::i.:ri:"9C:ttfc~ent; ..:'.,
. ...." . .. ,,' >":',:.:";;" :,i.':. ,i .. ' '.:.::'. .... .:'.. :...."

,':;d~:all cl~!!fs; u~mundsunu .CilUs.esof action whi611'sai;,i"Joan ll.':: .
....,.(~,\,i?!31;ard;:1:'<lwaf~'X'w~i9ht )nilYh~V,,~~. ",:,in :tl:~'{Y~\j,~~i.;;kn.~?:()f:;' ;.'
'.unkno~n,. ~ga.inst-,Govern.mcnt 'gl{~p1oyee~ 'IrlsiJ,r<1-nc.e .'~~'omp;;u1y.. ils ..th'~. '\, ',:.'.'; .. . . . ' ..',',. . '-'; .. " . . ,,' ..'; , ",:;;' :;\::::.....; ;( ~.;:;: ;:-',:',.....;, ',: :,".:, :1

'..',,'';iils.l>~~r'~~.::~1',(hf",h~~~t;;~'.O~f~1:~I~i,~p{i',~!1;,,ofU~'fr~\t~~,l~~~f~~ris"t •.',t, •.....~;

;,' (Jr mny~he.~~',;i)1afte:r':':arisc.'out: .ofthc'j;'llCidcllt occur.r.:i-n.g';':.Oc.tQber' .~o;.:. > .}~

.i~:iv:~{}!,,;;~fU~~~ll;ij~th~'~h;'ic,;f;oe',;uj.ts.'ii;)~/pcnd'i\;J:;i'~:ih~;iEi,~t\i,~,.•,",.'.':'-'~
::./, .i~~;t~f~t~~1;~A!:f"Cif~;Of•.'.~i~gini ,ylD~~cIl'.Vii'Jiili a, ...•di~",~filf'~J~.i~fJ:~?~:\::i.:/i.~

'No~':"15"9'86 'and' No': 15 YU7 'or' 'intllc' alternative',. we :.inithori.:ie'.,~.ijd ':;';...,' ':..'~'..;,
,. ,.,,". '~:~';' '..... " .'. I. ".... ~. ' .... "',:"~'<:'.: ''-. ::....;.',:,..~.,.::..::.'i.'.,'; ..:".::": .. ';,:,::;l'~;E;ti~~ct,:.~~;~e~l1~ncn1:Employces ) noornllGCCOlnpilllYto;9cpoSit 'thc::s~;:'.';:;:,,: :";'1
!;:~;~'~j~~\O~O.00..~~th •.'theci6rI(' of .the f'~~~lt. CO~~~'.~~'~~~,2it~i~~1;~~f~~~.'::~~~
;'~:'~':A::!':~'V1rg1n1aDc~ch 'for the benefi tof JO<.1n E.' Wright" and/oi~ Edward'R;;, (~:;-,J"f~:',i'\:'::"}:~;:

:[t.~:~W~i~htt9 .be I;elu by the Cier:~SUbjoct to f:Urthe;ord~l:~r,!;~s~cii~W1~t';~\~i

:

.\~;.. :.,."".::!:"~,,,:::':.f~.:,,:c~'~.:':\~~.:t;:.~..~'i."":.'~:.,L]...',:.~,,:.,,:~,,:,,,:.: •. ,;,:.;.~.,b.,'.,...f.,.:.".:..... t.,.':.:" ..."'.:h..'.;,,..e.•,,.:,....:?..;,O.:.,:,:.".....~..'.:....•.ili:,~'....";'';: ' ....., , . •... i,'j;<:" iC' '. ;'!':r\ ;;.'~~Wii'~0}r4

." .• .. .L: i$;:adrcqd. bY..'llS "'.'.1nc.1ivi~iua, lly .::md"CO.:l iebt'ivciy"', \;trll'at;~!.. :;:;':-~~~~{r;;.jN
'. . .. :J -... '. ..', . .".". f.' • '.I.,.'" .' ~

.•. ',,, ',.;-:: '" •.'J} .•• > ...:, .1; "'" .. ::. .... .. ':'1:'P, "', :..::... ;.:.....:;.,.\..::L':".:;~~.f.:.~:(t~.i;:..tt;,~~[~j
~~i?::'::..~..sli,bulci Jdan't ~:'.W.t:{CJht <J.]H.1/in:Edwa~'d, H." Wright. '<J.6~ept..the:::spm ....:6f;.;~:,.,,}<.:;'.;\}:.~~ir~t:~..
...::.: : ' .. ' ." . '.' " .. ' . ':.'.. "' '.: .,: :" . :,..\ ..:,~i~:.i;:..
~:ii.{?:..'>.$.f~.:'000 .0.0 il1'disch<J.rgc of .<J.l1 claims ei thcr cirbotll:'i,uaY:'haV!3,> ..\'.:'.::\«r':(~~;~~..
~'~!Pi::':~.:... :":~' .: .. :". '.. '..', . . .' . , ..", ,;.. , '. \F;'.' :'.-;' :;.1," ;:l~'~.~.,.iij~~~\
t:/ ':;/>:'l ,~lgains t 'Government Einp loye os Ins ur <.111 cc".C~Jl1pany' as the' insurc:r: ..:o:f!;.:,'/.:':-"~')."~~sr:~'~~::.\
~~:':.;" .. , • .' . . ' .' ." '. . <,. '.. . : '.' • ... ' '!1.;';tl~,\t}!hom~s,~~Her Or~owsI<ioruny of u,;, ~risin'1 out.;'of the even't\t:~>~~JY
,",,:.:,!''''';•. :' .•... ,.: ... , .. ,'. . 'r' .• '. '. " ;; ••~ "'J""-:t'
~'~-:/r.' 'Ottobcr.

1
30,' 1970 I 'or, iiI the al terllilti vc, should' Go'yernmcnt> Ernpioy~ l::.> ...•.:~~\'"t~\~~~:..:..i..:..:~~):"..,. <'. . . :': ::~ . " ' '..,' ~ ~>';;",~,J;~:;.~;:..:f.:.: ...•.

~:~t:B.!':c:;.. c~S .. J;nsur.allco Com[J.:1rlY P"ly lhc!.ailll 0[' ~~25,OOO.OO to.,the .Cler~ .vfi,.t,he:~':L.~J.i>t~,::,~~
t;e~:,;;.'::::.'>:i':- :;' .. ,. .. ...~ ... '~': ..':,:{..:' "~~'~;i~;{'j~'"
'};X/J<:;-"lCl:~cuit."GoJ.!~tof. the C.i ty of VireJillia '136nch i.'ls'ub9ve, ~uthorizcd,' ':a.'.\id~~l1if;~:1i'.

~;&-~"',:;~;',;":'- ,. . . '. ..' .';:,:";:~;;tl~fi:
~':,;:. .... .1~4~,.;J"t'
M;C, ',,'., ";r.,:: ,';;~~f;t;R1.
•... •.;:.'... :. --;, .' " ... ""t'. '..:.':'~,'.~..1.'.:" :, .• -' ','.".;.",.1':'.;,!. :,'.'L.:i.'tJ .,<~'hJ~:(I.!i~~~P:~:i}:':{:'.;." .... /.' ..... . , ~



..•.

.. . ", t'
• '0J.,

".. j:~~

...~

.
directed', then Government Employecs ln~;urance Company shall then

...... "'.
and there be relellscd of any furtllCl.' obliqi1tion under the policy

contract or otherwise to PilY any furthcr sum whatever, or to

of trllstces,,
cross-claim,

'i ...

whether by Jot:l.llE. '~vri9ht or Edward R~ VJl".i.(.Jllt,or' ,by 'any other
,.,,' '.

. . .' ~~.',

indJ.vidual, persOli~ partnership,' COl.'po,ration, religious'order,
'.'

further. dcfc,nd 'l'hOHlllSVvlllt:cr Ol:lowski, or any of US,; in these actions

prese;ltly peliJingor' llnyactioll which hereinafterrnay.' be brought

cnti ~y , 'bo,u~.d

.coullter~laim,

. 'j

" 1

:.:",":,i

., .
ori:"i~d~m:nity, which in any' way arise or qrow out of,',direct,~y ,or

'." :','..'

itl(J~'rectly, the event o[October 30, 1970, alld/or';.fi1e;,'~a~sc's"~~,(':/., ','
'. . ~',

, ac~+pns of Joan E. Wright llnd/orEdwanl R. Wr~_ght abov'~,mc,ntioned •.~.;.,:'Y','
_? "-1 ' I.. I'"i"

Dated this /' / of . <' :/- "{>"t l-{---"'(? " .,1'974. . :'_____ --'="""t'

"

, .,' ' ..'.;.,'~,.~..~;~,:;,.'.'',:,~,~:~'~.' ':, ;,~, :,S
, ,1 -' :'~'.;;!,.

:", ,',',' ' " :;'... ",;, ~~' \ ,." r

, ,.',',
'"I' t',

-,

'",,', _,,(,' ,I,

l;'.-,
, ! ~ "

-. '

. ,".

I
, ,t'

" ,~

,,::,<~~,r':',_~::;k:;:,;,,':
:tr . ')~-",
'",,\(

..,~.i;:::;'~;,.. : . "



1

2

4

Thomas W. Orlawak1

DOMAS WaLTER ORL~lU., 8 defendant, haYinl

been first duly eworn, was examinedand testified as

follows.

5 BY MR. DAVIS::

6 Q. Tom, this Is a new deposition so glve lie your

7 name and address again.
8 A. Thomes Welter Orlmtsk1, 14203 Canter'bury Lane,

9 Rockville, Ms.ryland.

10 ~. Tom,at the time ot this incident, October 30,

11

12

13

1970 I believe you were insured by GEICO,GoverDment

Employees Insuranoe Company?

A. Yes, I was.
14

15
Q. Under your Homeovners.

My par en ts' •
16

17

18

19

20

:n

22

23

Q. And you w~e a lIember ot the household then.

A. Yes, I vas.
Q. Andthey had I1m1ts or liability insurance

up to $25,000. Do yon know that?

A. No, I never did discuss that V1th them.

Nowsubsequent to this accident do you recall

entering into uy type of agreement W1tb GoverJUlent Emplo7ees

Insarance CompanyWhereby they were to pa7 sClIIle moneys on

25
this case?

I Dever handled none ot that.

COURT REPORTERS, INC. - NORFOLK, VIRGINIA



Thomas tv. Orlowski

1 dIscussed between Mr. Gorry and my father. I couldn't even

2 tell you -'" like I said, I don't eVfm know howmllch the

:l insurance covers or What the arrangement is on the insurance,

4 What kind ot 1.ncident occurred.

5

6

7

8

9

10

11

12

13

Q. In other words your father then voald have
been the one along with Mr. Go"",'s advice Vbo WOuldhave

handled the discussion and so torth?

A. To the best of 117 knOWledge, him and 117

mother together, kind of bu.siness partners 1ft the deal.

Q. I want to show 70tl a piece ot paper here and

ask if your signature appears on it..

MR.MeKENRY: I don't want that 1DtrodtlCed

because that is my only cop,..

I

mE WITlfESS: I do remember s1cnln, this .l'1OV.

I ree e1ved this in the mall on a weekendaDd they told

me to sien this.

14

15

16

17

18

19

20

MR. DAVIS:

MR. McKmBY:

I can l18.ke copies.

It cart be XeraEed.

I don't know, batY'1l see it

21
BY MR. DAVIS I

22

23
Whotold you to Bien this?

Myparent., thq to1d meMr. Gor17 needed .,.

l2G

24

25
s1patare on It. I r__ ~r read1Dgthis nov that I look

at it. It didn't cross rrq .iDd.

COURT REPORTERS. INC. - NORFOLK. VIRGINIA



Thomas tv to Orlowsk1. 6

1

4

5

Doyou vant to look 1t over to refresh yoar

.memory?

Yes, maybe I ought to.

Tom, this place of paper or instrament

consisting of two pages that has the word Agreement on top,

do you recognize this?

7

8

A. Yes, I do.
And on the second pege 1t shows the. 4ate of

~I Decanber 27, 1974 and it appears to be the s1gn.t~re ot

10 ThomasWelter Orlowski, ThomasK. Orlowski and joan C. Orlovs

11 and also Mr. Gorry, your attorn.,.. Is that true?

12 A. Yes, sir, that was 'When that paper vas s1lned.

14

I believe I was on leave at the time or homeon leave for

the Christmas holidays.

15

.. 16

Q. Here at Vlrg1n1a Beach?

Yes, my parents said Mr. Gorry vented me to

17 sign this •.

Does your signature appear on there?18

19

20

21

22

there.

Q.
A.

t;;;.

I,
Yes, my signature 1s the first one appears on I

Thomas WeItel' Orlowski.

Yes.

MR•• DAVIS: It we can have another cop;, made

of this I v11l makethis. Trustees' Exhiblt 1 tor

25 identification.

COURT REPORTERS. INC - NORFOLK, VIRGINIA



Thomas \}. OrlowskI 7

1 MR. LUSTIG: I donvt object to it for
2

3

4

5

6

7

8

9

identification purposes but as to an,. matters ot
relevancy --

MR. DAVIS: All right.
MIt. LUSTIG, I reserve objection.

(Whereupon, the foregoing document
consisting ot two paces vas IB8rked
tor identification as Trutees' EZhiblt1.)

BY MR. DAVIS,

10 Q. Nowhave you had any conversations w1th

11 Mr. Gerry concem1D8 the execution of this agreement?

12 A. 10, I dlc1D't talk to himat all about that.

13 A cottple td Ua.s I have been 1n the otttee on other C••• 8 t

14 61tterent th1Dgshe handled tor me. I discll8Sed howthe

15 other ea88 Is CCII1Dg oot. Wrllht ca.e. H. sa1d notb.1Dg, at

16 • stand stUl.He explained a little to meaboat 'tdult vas

17 bappen1ng. I mew some kind of knowledge, that 80lle 1ftStIraDC~

18 COlllP8D7 was ,oing to pay, pay X number ot dollars t in.teed of

19 drBIKinI everybody tbroqb the court, sOII.bod,. 11k. x...81
20

21

22

Oftieers was going to try 8 settlement instead or drqlJal
eve1'7bodythroqh it in the United States.

Whowas present Whenyell .iped this?

23

24

25

A.

A.

My parents.

W.a Mr. G0rt7 present a180?

No.
COURT REPORTERS, INC. - NORFOLK, VIRGINIA
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1

5

6

7

8

9

10

11

Thomas W

~. Was there anyaddltlonal understand1ng given

to you other than What language appears in this agre.ant?

A. No, rtIYparents ju.st sald ttuq were going to

otter the insurancemonq, the insurance 1I!OJ'.ley' was lOins to

otfer to pay this. Like I anderstood it was sOIIleth1D1 like

8. settlement out ot court, we'll pay so IBUCh tor the dauleal
r

whatever occurred and that. s 1t.

Q. Well, V8S there any tmderstaDd1rlg to your

movledge that 8S a resal t ot yourinsurence cOIIP8Il7 pa71Dl

this $25',000in discharge ot 811 claims that yon woald be

dismissed from the suit?

12 MR. LUSTIG: Objection. Go ahead.

13

14

15

16

17

18

19

20

21

22

25

THEWITNESSa The way I understood It, the

1nstU'enee company-was goIng to propose or aula1 t t

;you know, throw it out there to be k1cked .road, the

$2;,000 1t8amebody wanted to take it. It they

didn't want to take it, whatever, and at the till. they

decided Whether or not to take the money, ttu.t would

e1ther have been like to the COIU't trial end at the

end ot the case or 1t meant 11ke that the insurance

company1f they paid their $25' ,000 ud they st111, you

mow, !l1ght say this. thing went to coart the way I

understood, If' my portIon or my whateyer - I don' t knar

how you call 1t, I don' t know what the word 1s - say

1.~~t
$50,000, that 1s the moneyturned out I had to

COURT REPORTERS. INC. - NORFOLK, VIRGINIA



ThomasW. Orlowski 9

1 found against me, the insurance company would pay

$2, ,000 and they would be ott the hook. They would

4

be oat ot the pIcture and it woll1d be up to me to come

up with another $2',000.
[)

6

7

MR. LUSTIG:
MR. SMITH:

THE WITNESS:

Withdraw ~ objection.
Goah.d.

Now it the $25,000 covered
1the

8

10

whole settlement or agreement, you know t like 88y 1t

was only $20,000, then the number they arrived with,

the insurance companypaid $25,000 and that vas the
11 end ot the line. That WIlsthe end ot the trial and

12

13

14

15

16

everything -- vell, it vas over vi ttl and tba t vottld be

it tor me. Then I wotlldn t t have to pay no 1tOD87.

But 11ke I say, it it was $30,000 or $;0,000 or

$100,000, whatever the amount would be, the insunnce
I

companywas responsible tor $25,000. Whenthey paid

the first $2; ,000 or lesser amount that cleared them

in the case. .And it $2;,000 covered the wbole allOunt

then "'e vere both cleared. That. s the way I I

17

18

19

20

21

, ~2

23

anderstood It.

ask you.

BY MR. DAVIS t

That W8s the Question I wanted to

A.

You are being depOSed.

That 1s the way I understand 1t.

COURT REPORTERS, INC, - NORFOLK, VIRGINIA
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Thomas \11. Orlowski 10

1

2

:1 BY MR. SMITHa

MR. DAVIS: That's all I have. Anybody else?

5 course 18 en agreement that the other lawyer, Mr. Davis,

4

6

7

8

9

10

11

12

Tom, the document that you identified ot

ret •. rec! to and it's go1J1g to be 1n evidence as 70tlr

exhibit, as part ot this depositIon, Exhibit 1.
Nov the policy 8S I understand 1t VBS •

HOIIleOVDers PolIcy bough" by your parents?

Uh-hah.
!he,. paid the premiums on it?

Yes, they pay, it's their insurance polie,..

I
I

13

14

15

16

Q. And did you lmderstena that TOU became

insured under tb.8t PQlicy because you lived in your housebold

vi th your parents?

A. Yes, Ilmderstood that.
17 Q. As a matter ot fact hOW old were 70U at the
18 time this occurred?

19 A.. Theincident itselt?
20 Q. Yes.
21 A. Fitteen.
22 Q. Andas tar as lIhat va_ -- thJ.••• ,....

0 23 parents' insurauce so did they a. )'OIl ••••••••• the talk

with Mr. Gorry about how to bandle it aile! what to do aboat it?
25 A. Yest they handled that part of It.

COURT REPORTERS, INC, - NORFOLK, VIRGINIA



1

2

Q.
you d1d?

Thomas W. Orlowski

And~OU' Were just asked to slJD th1s t _loh

3

4

5

A.. Yest I was told that. It was half"va7

explained to me or something. That. 8 where I got the

explanatIon I just gave to you.

6

7

8

9

10

11

12

13

14

A.
Mr. Oorry.

Andthis 1s your best recollection?

And I read it. I never discussed it Vith

My parents discussed it V1th hlll aftd they' tolc!

15

16

17

18

19

20

21

22

23

24

25

Yes, What I can put together.

MR.SMITH: All r1ght. I belleve that'. ell.

MR. MeKENRYI The same thine on this t 7'ou

will walve your signature to this?
THE WrtlfESSr Yes.

(Witness excused.)

132
COURT REPORTERS, INC, - NORFOLK, VIRGINIA



1705 L STREET,N. W., WASHINGTON~ D. C. 20036
'j MEMORANDUM OF

'~'. • • HOMEOWNERS POLICY ••• .,

,. :

',f"";:.

ANNUAL
PREMIUM

65.00

FULL
PREMIUM

~

8-2J-76
- Expiration (Mo., Day. Yr.l

16 4827

Inception (Mo., Day; Yr.l
Policy Term:

No" H-
Named Insured I'lli P.O, 'Address:

[-THOMAS K. ORLOWSKI:- AND '. "I
JOAN C. ORLOWSKI . HUSBAND AND WIFE
SO~.NORrH BETHUNE DRIVe
VIRGINIA aEACH, VIRGINIA

The d~k'~~ence .~remises covered hereunder is located at the above address, unless otherwise stated herein.

" • . I, • ,"' 'Of

Insllrance. is provided .().nly"with respect \o.the.following Coverages for which a limit of liability is'specified, subject to' all conditio.ns of tOIS POlicy,. . , .:'~ '.' .

25,000
Each Accident.._-."----

,$

I, for. Coverage B.

.. "

. Each Person

SECTION II

F. MEDICAL PAYMENTS 'TO OTHERS

$ 500
PAYABLE: .

AT INCEPTION '\ 'tandl ' AT EACHSU8.
.' ",:. 'SEQUENTANNIY£HSAAY

'."; $ '65.'00-
-~---: $

'$
..$

$65.00
$
$
$.

D. ADDITIONAL 'E. PERSONAL LIABILITY
LIVING (Bodily IniulY & Pruperty Da"'R')

EXPENSE Each Occurrence

$_~l!!-o $25;000
TOTAL PREPAID PREMIUM IF PAID

PREMIUM IN INSTALLMENTS

SECTION I

B. APPURTENANT
STRUCTURES

soo

of $ for Coverage A, 'and If there are appurtenant structures the sum of $
New York: Coinsurance Clause Applies n Ye_s n~_N_o_' ~--,. _

SECTION II-Additional residence premises, if any, located:

C. UNSCHEDULED
PERSONAL
PROPERTY

$ 2 "SO $ 12 250
ADDITIONAL PREMIUMS

tHEFT EXTENSiON OTHER'

," ;"l,""; $ 19S.00 $ $ $195.00 $195.00
:<', P~EMWJl<l'PREMIUM FOR SCHEOUlEO PERSONAL PROPERlY $ $

. ~r •J '; ." ., I.,t ' .

,"d';.~,,; e:,... $ $
Ili>l. 1" ~~r311~~D~ , .....$ $

'f\rORMS AND Forms and endorsements made part of this. policy at time. of issu~:

~N~OR~EME"TS 'Ho-2SW 9/70) HO-181 (2/70) . JIO' (7/12)
.. ' .. Any loss by perils .insured against und-e~r'-S-ec-t~io~n~l-o~f-th-i-s~p~ol~ic~y~i~s~su~b~je-c~t~to~a-d~e-du~c~ti-b~le-.=Ex-c-e-pt-io-n-s-,i-f-a-ny-:---~-----------l~i~~~~I:.~~Ded~~tibic.applicableonly tolo~s caused Deductible applicable to loss caused I r- Deductible not I Special Loss Deductible Clause

" .. . . by Ihe pcrtl of wlndsturm0' h,,1(ClauseNo, 1l b othe~f1ls (Claus~~~LL~jl[lcable .0 (Amount)"$ '., _..:...__
..,...SPECUlr. SOUTH ,cAROLINA: DELAWARE: It is agreed between the Insurer and the Insured that the values of the real property insured under this policy are the sum

~", STATE r.. Valuation claus. (Coverage AJ
'pRO'VISIQti'$.': , .'
t. ':I~~~i'":;;~.;f,lr~$' "

Rating InformatIon Only Deductibles: Type Code, SiZR C6de, ,

Dwelling occupied by $ 50 "All Pe~1 . $ '-. --, .' Clause NO.1 I: $ -.--.. Clause NO.2

Construction ~ Frame Code II! '0 Brick, Stone or Masonry Veneer Code 12/.. : 0 Fire 'Resistive Code t4i

of dwelling: frame with aluminum or plastic siding Code 15/. Brick, Stone or Masonry' Code 13/ . '. Roof Approved Unapproved

Zone Code Prot,-~ 3 Code Not m~~~than w.,gO feet from Hydraii!l No! more than miles from Fire Dept. 'Premium 'Group. ~?=--=-Jg
Complete when Form IiD',4'is made a'part of this policy: Total Annual.Fire and Extended Coverage Rate Number of Apartments in'building ,

Souther~ States; !Xl Inside City limits [] Inside 'Protected' Suburban Area .LJ Inside Fire D~istrict . .'. ,,~'. ~~cie, _.~.~

(a) The desCribed'dwelling is not seasonal; (b) no business pursuits are con"ducted on the described premises; (c) the described premises is the only premises where
the' Named Insured or spouse maintains a residence other than business or farm properties; (d) the Insured has no full time residence employee(s); (e) 1he Insured
has no outboard motor(s) or watercraft 'otherwise excluded under this policy for which coverage is desired. Exception, if any;,to (a), (b), (c), (d) or (e) •

.,.
•. Absence of an entry means "no exceptions".

;t.

itia!, COUNfY TRUST COMPANY
M
0,

.~ .
'X '( 6~'NORTH BROADWAY
~.1:ARR.YTOW~,. ..HEW YORK ... 10S91. Agent . . . .

. E LOAN.90-1"96,. . Date 7/23/73 "8': ' . .
In Consideration of the Provisions and 'Stlpulatlons Herein or Added Hereto and of the Premium Above Specified (or specified in -endorsemellt(s) made a 'part hereof), this
Company, for the term shown above from Inc~ptlon date shown above at hOon (Standard Time) to lIxplratlon date shown above at noon (Standard'Time) at location of
property involved, to an amount not exceeding the limit of liability above specified, does insure the Insured named In the Declarations above and legal representatives,
to the extent of the actual cash value of the property at the time of loss, but not exceeding the amount which it would cost to repair or replace the property With
material of like kind and quality within a reasonable time after such loss, without allowance for any increased cost of repair or reconstruction by reason of any ordinance
or law regulating construction or repair. and without compensation for loss resulting from interruption of business or manufacture, nor in any event for more than the
interest of the Insured, against all DIRECT LOSS BY FIRE, LIGHTNING AND OTHER PERILS INSURED AGAINST IN THIS POLICY INCLUDING REMOVAL FROM PREMISES
ENDANGERED BY THE PERILS INSURED AGAINST IN THIS POLICY, EXCEPT AS HEREINAFTER PROVIDED, to the property described herein while located or contained as
described in this policy, or pro rata for five days at each proper place to which any of the property shall necessarily be removed for preservation from the pedis insured
against in this policy, but not elsewhere. 0.;-.--,--,--:--,-.---""--'-,,,,-'7-'--. - -,. )

O' I ThiS memorandum IS lor information only; It IS not a contract of Insurance but attests that a policy as

J numhered herein, and as it stands at the date of this certificate, has been issued by the Company. Said policy
--_ ~.__ is.. subject .to chan.l!e ,hv .llndorsement .and. to .a«iaIlQlolIl .n~MM~"'''u '- u ••._#..... ... . .

: .~:,::•.." .t,:.
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, -: ...• , ..•' .~,,' •. ;. :.. " • .~ Page 2
84 relating to the interei~ ..•.,d ,oliligAtions of. such mortgagee may
85' be added' hereto by agreement' in: writing.,~
86 Pro rata liability. This Company shall nQf6e liable for a gre3ter
87 proportion of any 10Sll.. than the amount

. 88 hereby insured shall bear to the whole, insurance covering the
.89 property against the peril involved, whether collectible or not.
90' Requirements in The insured shall give immediate written
91 case loss occurs. notice to this Company of any loss, protect

.,92 the property .from .further damage, forthwith
93 separate the damaged and undamaged personal. property, put
94 it in the best possible order, furnish il",cqmplete inventory of
95 the destroyed,,'damilged and undamaged property, showinn in
96 detail quantities, costs, :actual cash valu~ and amount ?if !oss
97' claimed; and within sixty days -after t~e loss, unless SUCIY tIme
98 is extended in writing by this Company,' the insured shall render
99 to this Company a proof .of .loss, signc~ and sworn to by the
100 insured, stating the knowledge ana belief of the insured as to
101 the following: the time and origin of the loss, the interest of the
102 insured and of all others in the property, the actual cash value of
103 each item thereof and the amount of loss thereto, all encum-
104 brances thereon, all other contracts of insurance, whether valid
105 or not, covering any of said prb~rty., .an(:changes in h~e title,
106 use, occupation, location, possession or exposures of s Id prop-
107 erty since the issuing of this policy" by whom and for what
108 purpose any building herein described and the several par~s
109 thereof were occupied at the t.ime of loss and whether or not It
,1 10 then stood on leased ground, and shall furnish a copy of all the
111 descriptions and schedules in all policies and, if required, verified
112 plans and specifications of any building,. fixtur~s or machinery
113 destroyed or Clamaged. The insur~d, as oft.en. as' may be reason-
114 ably required, shall exhibit to any person designated by this
115 Company all that remains of any property herein ~escribed, an.d
116 submit to examinations under oath by any person named by thiS
1..17 Company, and subscribe the s.arT1e;arld, as 'o~ten as may be
118 reasonably required, 'e.shall produce for examination. ~II. books .of
119 account, bills, ~nvoices and other vouchers, or. certified copies
120 thereof if originals be lost, at sych re~sonable time and place as
121 may be designated by this Company or its representative, and
122 shall permit extracts and'copies' thereof t9 be. made.
123 Appraisal. In case the insured and this ,Company shall
124 fail' to agree as to' the' actual cash value or
125 the amount of loss then on the written demand of either, each
126 shall select a competent and disinterested appraiser and notify
127 the bther of the appraiser selected within twenty days of such
128 demand. The appraisers shall first select 11 comp~tent and dis-
129 interested umpire; and: failing for fift~e':l ,dayS to agree upon
130 sucn umpire, then, on, request of. the insured. or this Company,
'131 such umpire shall be selected bya Jud9!:! of a court of record In
132 the state in which the prpperty coyet,ed is located. The ap-
133 praisers shall then' appraise thll.,.loss('. 's~~ti,:,!? separately actual
'134 cash value and loss to each item; and, failing to agree, shall
135 submit their differences, 'only, to the l.i'mpire..AI') award in writ-
136 lng, so item;'zed, of any two when filed with. this' Company shall
137 determine the ..amount .of actual cash value and loss. Each
138 appraiser shall be paid by the party selecting him and the ex-
139 penses of appraisal and umpire shall be paid by the partIes
140 equally .
141 Company's It shall' be optional.;tWitl1 ..thi$. Company to
142 options. take all, or. any part, of the property at the
'143 agreed or 'appraisedValue',' and also to re-
144 pair, rebuild or replace the property destroyed or damaged with
145 other of like kind and quality. within a reasonable time, on glV'
146 ing notice of its Intentjorl so' to do' within thirty days after the
147 receipt of the proof of loss herein reQuirelJ. I
148 Abandonment. .',There call be no a.banponmer'lt to {hiS Com-
149 pany of any property.
150 When loss' .. ; The amount of tloss for which' this Company
151 payable. may b.e liable shall. bei. payable sixty da~s
.152 , . ,after proof of,' .loss, as. herein provided, IS

153 received by this Company and ascert<lil:lmeli'tof the loss is made
154 either by agreement between the insured and this Company ex-
155 pressed in writing o..r by the filing with this Company of an
156 award as herein pro~ded. .. . .. '
157 Suit. No suit or action on this policy for the recov-
158 ery of any claim shall Qe sustainable in any
159 .court of law or equity unless all the requirements of this polICY
160 shall have been complied with, .and ..:unte~ commenced within
161 twelve months next a'fter inceptiQ" of tl-le)oss.
\'62 Subrogation. . This Company 'may require from the insured
163 an assignment of all. rjgh,t of recovery against
164 any party for Joss to, the .'exte'lt. that p,ayment therefor is made
165 by this Company .. ;; .:.~' ',. :.. "".

.•.. '"
o '"•...• :.=
to",- .-

:1" ..

,\ ::

f" '-, :,.

1 Co~celt~ent: '". ::'r.his'~~nt1re poli~y sh~lI~bt,v~ld ~'if" ~h~;h~~'"
2 fraud, ':.~' . \".' . before,' or after a lo~s,. the insured has wil- ..
3 . fully cOr'lcealed or misrepresented any ma'-
" terial. ,f"l.c;,'qr ,,,ircumstal')~e' cO,ns;erning ..this insurance or the
. 5 subject fhereof, or the interest of the insured therein, or, in .t,ase
6 of any fraud or false swearing by. the. )I)sured relating ..~hereto ..
7 Uninsurable This policy shall not ..cover accounts, bllls,i'.
8 and currency, deeds, evidences of debt, money or
9 excepted property. securities; nor, unless sPecifj~ally ,.named
10 hereon in writing, bullion or manuscripts: .., .'
1 1 Perils not This Company shall not be liable for loss by
12 included. fire or other perils insured against in this
13 policy caused, directly or indirectly, by: (a)
14 enemy attack by armed forces, including action taken by mili-

~ 15 ta~y, naval or air forces in resisting an actual or an immediately
;:;: 16 impending enemy attack; (b) invasion; (c) insurrection; (d)
5i! 17 rebellion; (e) revolution; (f) civil war; (g) usurped power; (h)
;g 18 order of any civil aothority except acts of destruction at the time
::ii. 19 of and for the purpose of preventing the' spread of fire, provided
t; 20 that such fire did not originate from any of the perils excluded
::3 21 by this polity; ~j) neglect of the insured to use all reasonable
ell 22 means to save and preserve the prop~rty at and after a loss, or
~ 23 when the property is endangered by fire in neighboring prem"
!: 24 ises; (j) nor shall this Company be liable for loss by theft.

25 Other Insurance. Other insurance may be prohibited or the
26 amount of insural')ce may be limited by en-
27 dorsement attached hereto.
28 Conditions suspending or restricting insurance. Unless other-
29 wise provided in writing added hereto this Company shall not
30 be liabl.afo, loss occurring, . t,"
. 31' (i1) white the' hazard is increased by any mean~ within the COh-
32 frol or .J,:.nowledge of the insured; or .
33 (b) while a described building, whether intended for occupancy
34 by owner or te'nant, is vacant or unoccupied beyond a period of
35 sixty consecutive days;: or . , "
36 (c) as a result of. explosion or riot,. unless fire ensue', and in
37. that event.Jor (oss by fire only.. .
38 Other perils Any other peril to be insured against or sub-
39 .or subjects. ject of insurance to be. covered if'! this policy
'40 'shail be by endor'Semerlt in writihg hereon or
41 added hereto. r
42 Added provisions: The' extent of the application of insurance
43 under this policy and of the contribution to
44 be made by this Company in case of Joss,' and any other pro-
45 vision or agreement not inconsistent with the provisions of this
46 policy, may be provided for in writing added hereto, ~ut. no p~o-
47 vision may be waived except such as by the terms of.. thiS policy
48 is subject to change. . , .
49.Waiver. No permission' affecting this ..insurance .shal\
50 provisions. '.' exist, or waiver .of any provision. be ...v.a!id,
51 " unless granted herein or expressed In writing'
52 added hereto. No provision, stipulation or forfeiture shall be
53 held to be waived by any requirement or proceeding on .the part
54 of this Company .. relating to appraisal or to any examination
55 provided for herein. .
56 Cancellation This policy shall be cancelled at any time
57 of policy. at the request of the insured, in which case
58 this Company shall, upon demand and sur-
59 render of this policy, refund the excess of paid premium "above
60 the customar~ short ..rates for the expired' time. This pol-.
61 icy may be cancelled at a~y time by t.his Company by givi.ng
62 to .the Insured. a five days written notICe of cancellation With
63 or without tender of the excess of paid premium above the pro
. 64 rata premium for the expired time, which excess, if not ten-,
65 de red shall' be refunded on demiind. Notice of cancellation shall
66 &tate' th'lt, ,said .excess premium (if not tendered)' ~ill .be re-
67 funded on demand .•
68 Mortgagee If loss hereunder is made payable; in whole
69 interests and, . ,':' . or 'in part, to a designated .'mortgagee not
'70 obligaticlfts. .' ,'. named .herein as the insureq,. such interest in.
71 ..'. ;... this policy may be cancelled by giving to such
72 mortgagee a ten days' written notice of can-
73 cellation.
74 If the insured fails to render proof of loss such mortgagee, upon
.75 -notice,' sblall render' probf of loss in the form herein specified
76 within sixty (60) days thereafter and shall be subject to the pro-
77 visions hereof relating to appraisal and time of payment and of

!i2 78 bringing suit. If this Company shall claim that no liability ex-
~2 79 isted as to the mortgagor or owner, it shall, to the extent of pay-
:=! 10: 80 ment of loss to the mortgagee, be subrogated to all the mort-
rn~ 81 gagee's rights of recovery, but. without ..impairing mortgagee's
••• 82 right to sl,l.e;.or it may pay ,off the mortgage debt and r~.Q~ire

l- __ .J 83 an ,:assignmeht thereof. a.nd of the rT10rtgage. Other prOVISions

-',)

• ,',I ••

rl :C:•• :;Jmv,i,'\';-;';;"-;;:"':-:' -:-:-:-:-'----s::z:::••••..----- -,_.-_.
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DEFERRED'PREMIUM PAYMENT ENDORSEMENT HO.18l
(Ed. 2-70}

".:"

The Insured has elected to pay the premium in annual installments as specified in the Declarations of this policy, and the premium for this policy
is hereby made so payable. In the event of any changes in the premiums, which are in effect for this Company and applicable to the insurance pro.
vided herein after the inception date of this policy, the Insured agrees to pay subsequent annual installments calculated at the annual premium
then in effect.

HO.181
(Ed. 2-701
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1. CANCELLATION FOR NON-PAYMENT OF PREMIUM:

The Cancellation Provisions of this policy are qualified only with respect to:

.'.- .

AMENDATORY CANCELLATION AND NON.RENEWAL ENDORSEMENT
APPLICABLE TO OWNER-OCCUPIED DWELLINGS ONLY

';'.

Form No. 370
Virginia
(Ed. 7.72)

2. CANCELLATIONOF POLICIES IN FORCE FOR 90 DAYS OR MORE AND RENEWAL POLICIES:
If this policy:

(a) has been in force for 90 days or more; or

(b) if this is a renewal of a policy issued by this Company, effective immediately;

It may be cancelled by this Company for one or more of the following reasons and then only by mailing or deliveri~g to the Insured written notice
stating when, not less than 30 days thereafter, such cancellation shall be effective:

(I) Conviction of a crime arising out of acts increasing the hazard insured against;
(2) Discovery of fraud or material misrepresentation;

(3) Wilful or reckless acts or omissions increasing the hazard insured against as determined from a physical inspection of the insured premises; or
(4) Physical changes in the property which result in the property becoming uninsurable .as determined from a physical inspection of the insuredpremises.

This policy may be cancelled by this Company at any time during the policy period for failure to pay any premium when due whether such premium
Is payable dIrectly to this Company or its agent or indirectly under any premium finance plan or extension of credit by mailing or delivering to the
Insured written notice stating when, not less than ten days thereafter, such cancellalion shall be effective.

1-.

3. NON-RENEWAL OF THE POLICY:

•
Note to Agents--The "attaching" portion may be to,." off if form is attached when the policy is written.

•• - ••••••••••••••••••••••••••••••••••••••••••••.••••••••••••••••••••••••••••••••••••••••••• O' •••••••••••••••••••.•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••

The Company agrees that it will not refuse to renew or continue this policy unless a written notice of its intention not to renew or continue is mailed
to the Insured named in the declarations, at the address shown in this policy, not less than 30 days prior to the expiration date. Such notice shall notbe required:

(I) If the insurer or its agent acting on behalf of the insurer has manifested its willingness to. ren~w by issuing or offering to issue a renewal
policy, certificate or other evidence of renewal, or has otherwise manifested such intention in writing to the Insured, or

(2) If the named Insured has notified in writing the insurer or its agent that he wishes the policy to be cancelled. or that he does not wish the
policy to be renewed, or if he fails to accept the offer of the insurer to renew the policy, or

(3) If the named Insured fails to pay the premium as required by the Company for renewal or continuance of this policy.
If this policy is written for a policy period of less than one year, this Company agrees that it will not refuse to renew except as of the expiration of
a policy period which coincides with the end of an annual period commencing with its original effective date.

The mailing of notice as aforesaid shall be suffici~nt proof of notice. Delivery of such written notice by this Company shall be equivalent to mailing.
All other terms and conditions of this policy remain unchanged.

I

Attached to and forming part of Policy No.._.
of the

Issued lit itl_._ _ _._.
(City or Town)

...........•........................ -....... ............................•....
(Nome of Insurance Com pony)

......, Va. Agency.

~..w.
~.

j
.,,

~.;...... .

Oated ...._.._
......_ , 19

_..__.__.- ---._._.. ..._, Agent.



HOMEOWNERS POLICY - BROAD FORM

SECTION I

-----DESCRIPTIONOF PROPERTY AND INTERESTS COVERED,-----

HO-2
(Ed. 9.70\
-SW-

COVERAGEA - DWELLING
This policy covers the described dwelling building, including additions
in contact therewith, occupied principally as a private residence.
This coverage also includes:

1. if the property of the Insured and when not otherwise covered,
building equipment, fixtures and outdoor equipment all pertaining to
the service of the premises and while located thereon or temporarily
elsewhere; and
2. materials and supplies located on the premises or adjacent
thereto, intended for use in construction, alteration or repair of such
dwelling. . .

COVERAGEB'- APPURTENANTSTRUCTURES
This policy covers structures (other than the described dwelling build.
ing, including additions in contact therewith) appertaining to the
premises and located thereon.
This coverage 'also includes materials and supplies located on the
premises or adjacent thereto, intended for use in construction, altera.
tion or repair of such structures.
This coverage excludes:

1. structures used in whole or in part for business purposes; or
2. structures rented or leased in whole or in part or held for such
rental or lease (except structures used exclusively for private garage
purposes) to other than a tenant of the described dwelling.

COVERAGEC - UNSCHEDULEDPERSONALPROPERTY
This policy covers unscheduled personal property usual or incidental
to the occupancy of the premises as a dwelling and owned or used by
an Insured, while on the described premises and, at the option of the
Named Insured, owned by others while on the portion of the premises
occupied exclusively by the Insured.
This coverage also includes such unscheduled personal property while
elsewhere than on the described premises, anywhere in the world:

1. owned or used by an Insured; or
2. at the option of the Named Insured,

a. owned by a guest while in a residence occup.ied by an Insured;m .
b. owned by a residence employee while actually engaged in the
service' of an Insured and while such property is in the physical
custody of such residence employee or in a residence occupied by
an Insured;

3. but the limit of this Company's liability for the unscheduled per.
sonal property away from the premises shall be an additional amount
of insurance equal to 10% of the amount specified for Coverage C,
but in no event less than $1,000.

This coverage excludes:
1. animals, birds or fish;

2. motorized vehicles, except such vehicles pertaining to the service
of the premises and not licensed for road use;
3. aircraft;
4. property of roomers and boarders not related to the Insured;
5. property carried or held as samples or for sale or for delivery
after sale;
6. property rented or held for rental to others by the Insured, except
property contained in that portion of the described premises cus.
tomarily occupied exclusively by the Insured and occasionally rented
to others or property of the Insured in that portion of the described
dwelling occupied by roomers or boarders;
7. business property while away from the described premises;
8. any device or instrument for the recording, reproduction or record.
ing and reproduction of sound which may be operated by power from
the electrical system of a motor vehicle, or any tape, wire, record
disc or other mediul11 for. use with any such device or instrument
while any of said property is in or upon a motor vehicle; or
9. property which is separately described and specifically insured
in ,whole or in part by this or any other insurance.

COVERAGED - ADDITIONAL LIVING EXPENSE
If a property loss covered under this policy renders the premises un.
tenantable, this policy covers the necessary increase in living expense
incurred by the Named Insured to continue as nearly as practicable the
normal standard of living of the Named Insured's household for not
exceeding the period of time required:

1. to repair or replace such damaged or destroyed property as soon
as possible; or
2. for the Named Insured~ household to become settled in perma.
nent quarters; whichever is less.

This coverage also includes:
1. the fair rental value of any portion of the described dwelling or
appurtenant structures covered under this policy, as furnished or
equipped by the Named Insured, which is rented or held for rental by
the Named Insured. The fair rental value shall not include charges
and expenses that do not continue during the period of untenant.
ability. Coverage shall be limited to the period of time required to
restore, as soon as possible, the rented portion to the same tenantable
condition;
2. the period of time, not exceeding two weeks, while access to the
premises is prohibited by order of civil authority, as a direct result
of damage to Ileighborinll premises by a peril insured against.

The periods described above shall not be limited by the expiration of
this policy.
This coverage excludes expense due to cancellation of any lease, or any
written or oral agreement.

----,------SUPPLEMENTARy COVERAGES.-----------

_____________ DEDUCTIBLE-------------

,', .

The following'supplementary coverages shall not increase the applicable
limit of liability under this policy:
1. Automatic Removal: If, during the term of this policy, the Named
Insured removes unscheduled personal property covered under Cover.
age C from the premises to another location within the Continental
United States or the Slate of Hawaii, to be occupied as his principal
residence, the limit of liability for Coverage C shall apply at each loca••
tion in the proportion that the value at each location bears to the total
value of all such property covered under Coverage C.
Property in transit shall be subject to the limit of liability for un.
scheduled personal property away from the premises.
This coverage. shall apply only for a period of 30 days from the date
removal commences and shall then cease.
2. Debris Removar: This policy covers expenses incurred in the removal
of all debris of the property covered hereunder, occasioned by loss

thereto for which coverage is afforded. .
3. Fire Department Service Charge: This policy covers for an amount
not exceeding $250 the Named Insured's liability, assumed by con.
tract or agreement for fire department charges where fire depart.
ment is called because of a fire in, on or exposing property insured
hereunder, while located on the premises described. This coverage
does not cover Named Insured's liability, by contract or otherwise, to
indemnify either a city, municipality or fire protection district, or any
other person, firm or corporation against loss, claim or liability arising
by reasons of the movement or functioning of fire apparatus or members
of a fire department; or by reason of any accident arising out of the
performance of services by any fire department. Coverage afforded
under this clause applies only if the property is not located within the
limits of the city, municipality or fire protection district furnishing
such fire department response.

"
..•.. loss Deductible Clause: With respect to loss covered under this policy,

this Company shall be liable only when such loss in each occurrence
exceeds $50. When loss is between $50 and $500 this Company shall
be liable for 111% of loss in excess of $50 and when loss is $500 or

(OVER)

more, this loss deductible clause shall not apply. This loss deductible
clause shall not apply to Coverage D-Addilional Living Expense or Fire
Department Service Charge.
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(3) of jewelry, watches, necklaces, bl acelets, gems, precious and
,semi'precious stones; articles of gold and platinum; or any article
of fur or article containing fur which represents its principal value;
or
(4) caused by a tenant, his employees or members of his house.
hold while renting the portion of the desc(ibed dwelling customarily
occupied exclusively by an Insured.

c. Theft Exclusions applicable to property away from the described
premises:
This policy does not apply to loss away from the described premises of:

(1) property while iii any dwelling or premises thereof, owned, renled
or occupied by. an Insured, except while an Insured is temporarily
residing therein; •
(2) property while unattended in or on any motor vehicle or trailer,
other than a public conveyance, unless the loss is the result of
forcible entry into such vehicle while all doors, windows or other
openings thereof are closed and locked, provided therE! are visible
marks of forcible entry upon the exterior of such vehicle or Ihe loss
is the result of the theft of such vehicle which is not recovered
within 30 days, but property shall not be considered unattended
when the Insured is required to ~mender the keys of such vehicle
to a bailee;
(3) property while unattended in or on private waterCraft unless the
loss is the direct result of forcible entry into a securely locked com.
partment and provided there are visible marks of forcible entry
upon the exterior of such compartment;
(4) watercraft, their furnishings, equipment and outboard motors; or
(5) trailers, whether licensed or not. .

12. Falling objects, but excluding loss to:
a. the interior of the building or the property covered therein, caused
by falling objects unless the building covered or containing the prop-
erty covered shall first sustain an actual damage to the exterior of
the roof or walls by the falling object; and .
b. outdoor equipment, awnings including their supports and fences.

13. Weight of ice, snow or sleet which results in physical damage to
the building covered or to property contained in a building and then
only if the weight of ice, snow or sleet results in physical damage to
such building, but excluding loss to:
a. outdoor equipment, awnings including their supports and fences;
and
b. fences, pavements, patios, swimming pools, foundations, retain .

. ing walls, bulkheads. piers, wharves or docks when such loss is
caused by freeline, thawin(l or by the pressure or weight of icc or
water whether driven by wind or not.

14. Collapse of buildings or any part thereof but excluding loss to out.
door equipment, awnings, fences, pavements, patios, swimming pools,
underground pipes, flues, drains, cesspools and septic tanks, founda.
tions, retaining walls, bulkheads, piers, wharves, or docks, all except as
the direct result of the collapse of a building.
Collapse does not include settling, cracking, shrinkage, bulging or
expansion. .
15. Sudden and accidental tearing asunder, cracking, burning or bulging
of a steam or hot water heating system or of appliances for heating
water, but not including loss caused by or resulting from freezing.
16. Accidental discharge or overflow of water or steam from within a
plumbing, heating or air conditioning system or from within a domestic
appliance, including the cost of tearing out and replacing any part of the
building covered necessary to effect repairs to the system or appliance
from which the water or steam escapes, but excluding loss:

a. to the buildiflg caused by continuous or repeated seepage or leak.
age over a period of weeks, months or years;
b. if the building covered had been vacant beyond a period of 30
consecutive days immediately preceding the loss; ..
c. to the system or appliance from which the water or steam escapes;
or .
d. caused by or resulting from freezing.

17. Freezing of plumbing, heating and air conditioning systems and
domestic appliances, but excluding loss caused by and resulting from
freezing while the building covered is vacant or unoccupied, unless the
Insured shall have exercised due diligence with respect to maintaining
heat in the building. or unless the plumbing and heating systems and
domestic appliances had been drained and the water supply shut oft
during such vacancy or unoccupancy.
18. Sudden and accidental injury from electrical currents artificially
generated to electrical appliances, devices, fixtures and wiring, except
tubes, transistors and similar electronic components.
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____________ PERILS INSURED AGAINST--
This policy insures against direct loss to the property covered by the
following perils as defined and limited herein:
1. Fire or Lightning.
2. Removal. meaning direct loss by removal of the property covered
hereunder from premises endangered by the perils insured against
The applicable limit of liability, had .the property not been removed,
applies pro rata for 30 days at each proper place to which any of the
property shall necessarily be removed for preservation Irom or for reo
pair of damages caused by the perils insured against.
3. Windstorm or Hall, excluding loss:

a. caused directly or indirectly by frost or cold weather or ice
(other than hail), snow or sleet, all whether driven by wind or not;
b. to the interior of the building, or the property covered therein
caused by rain, snow, sand or dust, all whether driven by wind or not,
unless the building covered or containing the property covered shall
first sustain an actual damage to roof or walls by the direct force of
wind or hail and then this Company shall be liable for loss to the
interior of the building or the property covered therein as may be
caused by rain, snow, sand or dust, entering the building through
openings in the roof or walls made by direct action of wind or hail; or
c. to watercraft (except rowboats and canoes on premises) Including
their trailers, furnishings, equipmp.nt and outboard motors while such
property is not inside fully enclosed buildings.
d.. to the following property unless liability therefor is assumed by
endorsement hereon: 11l awnings including their supports; (2) fences;
(3) seawall, property line and similar walls; (4) greenhouses, hot.
houses, slathouses, trellises, pergolas, cabanas and outdoor equip.
ment pertaining to the service of the premises; (5) wharves, docks,
piers, boathouses, bulkheads or other structures located over or
partially over water and the property therein or thereon.

4. Explosion.
5. Riot or Civil Commotion, including direct loss from pillage and looting
occurring during and at the immediate place of a riot or civil commotion.
6. Aircraft, including self.propelled missiles and spacecraft.
7. Vehicles, but excluding loss to fences, driveways and walks caused
by any vehicle owned or operated by' any occupant of the premises.
8. Sudden alid accidental damage from smoke, other than smoke from
agricultural smudging or'industrial operations.
9. Vandalism or Malicious Mischief, meaning only the wilful and mali.
cious damage to or destruction of the property covered, but excluding loss
if the described dwelling had been vacant beyond a period of 30 consecu.
tive days immediately preceding the loss.
10. Breakage of glass constituting a part of the building covered here.
under, Including glass in storm doors and storm windows, but excluding
loss if the building covered had been vacant beyond a peroid of 30 con.
secutive days, immediately preceding the loss.
11. Theft, meaning any act of stealigg or attempt thereat, including
loss of property from a known place under circumstances when a prob-
ability of theft exists.
Unscheduled personal property contained in any bank, trust or safe
deposit company, public warehouse or occupied dwelling not owned or
occupied by or rented to an Insured in which the property covered has
beeli placed for safekeeping shall be considered as being on the de.
scribed premises.
Upon knowledge of loss under this peril or of an occurrence w/1lch may
give rise to a claim for such loss, the Insured shall give immediate notice
to this Company or its authorized agents and also to the police.
a. General Theft Exclusions:
This policy does not apply to loss:
. (l) if. committed by an Insured;
(21 .In or to a dwelling under construction or of materials or sup.
plies therefor until completed and occupied;
(31 arising out of or resulting from the theft of any credit card or loss
by forgery or alterations of any check, draft, promissory note, bill
of exchange, or similar written promise, order or direction to pay a
sum certain in money; or
(4) of a precious or semi-precious stone from its setting.

b. Theft Exclusions applicable while the described dwelling is rented to
others:
This policy does not apply to loss from the described dwelling while the
portion of the described dwelling customarily occupied exclusively by an
Insured is rented to others:
III of money, bullion, numismatic property or bank notes;
(2) of securities, accounts, bills, deeds, evidences of debt, letters
of credit, notes other than bank notes, passports, railroad and other
tickets or stamps, including philatelic property;



C~VERAGE F - MEDICAL PAYMENTS TO OTHERS
This Company agrees to pay all reasonable medical expenses, incurred
within one year from the date of the Betide nt, to or for each person who
sustains bodily injury to which this insurilllce applies caused by an
accident. while such person is;
1. on an insured premises with the permission of .lilY Insured; or
2. elsewhere, il such bodily injury

a. arises out 01 a condition in the insured premises or the ways
immediately adjoining,
b. is caused by the actj'Jities of any Insured, or by a residence
employee in the course of his employment by any Insured,
c. is cClused by an animal owned by or in the care of any Insured, or
d. is sustained by any residence employee and arises out of and
in the course of his employme~t by any Insured.

--------------EXCLUSIONS--------.--.-- _
This policy doe. nol apply,
1. Under Coverage E - Personal liability and Coverage F - Medical

Paymenl. to Olllers,
a, to bodily injury or property damage arising out of the ownership,
nlaintenance, operation, use, loading or unloading of:

(I) any aircraft; or
{2l any motor vehicle owned or oper8ted by, or rented or loaned
to any Insured; but this subdivision 121 does not apply to bodily
injury or property damage occurring on the resirJcnce premises
if the motor vehicle is 110t :;ubject to 1Il0tor vehicle rcgistrJlion
il~causc it is used exclusively on the residence premises or kept
in dead storage on the residence premises; or
(3) alii recreational motor vehicle OWI:ed by ar.y Insured, if the
bodily injury or property damage occurs away from the residence
premises; but this subdivision 131 does not apply to golf carts
while used for golfing purposes.

This exclusion does not apply to bodily injUlY to any residence ern.
ployee arising out of and in the course of his employment by anJ(.
Insured except while such ernploYee is engaged in the operation or
maintenance of aircraft;
b. to ,bodily injury or property dulllage arising out of the ownership,
maintenance, oper~tion. use, lo<sding or unloading of any watercraft:

(I) owned by or rented to allY Insured if the watercraft has in-
board or inboard-outboard motor power of more than 50 horse-
power or is a sailing vessel (with or without auxililJry power) 26
'eet or marc in overall length; or
(21 powered by any outboard motorls), singly or in combinJtion of
more than 25 total horsepower, jf such outboard motorls) is
ownt!tJ by any Insured at the inception of this policy and not
endorsed /1I'reon, unless the Insured reports in writing to this
Compilny within 45 days <liter ,J(;(luisition his intention to insure
the outboard 1lI0tor ur combination of outboard motors, owner-
ship of which was tlCfJUilCd prior to the policy term.

This exclusioll does not apply Itl (al bOllily injlllY 01 IlrOlltJrty dam.
age occurring on the residcrlcc premises or (b) bodily injury 10 any
residence employee arisil1g out of and in the COLlrse of his el1lploy.
melll lJy allY Insured;
c, to bodily injury or pruperly dmnage a/ising out 01 the rendering
of or failil1g to renuer professional services;
u. to bodily injury or plOJlL:rty damage ari"ing out of business pur-
suits of any Illsurt.:d eKccpt activities therein which ace ollJill81ily

incident to non-business pursuits;
e. to bodily injury or property damage arising out of any premises,
other than an insurell premises, owned, rented or controlled by any
Insured; bul this exclusion does not apply to bodily injury to any
residence employee arising out of and in the course of his employ.
nwnt by any Insured;
f. to bodily injury or property damage which is either expected or
intended from the standpoint of the Insured. .

2. Under Coverage E - Personalliabilily
a. to liability assumed by the Insured urlder Clny contract or agree-
ment not ill writing or under ClIlY contract or aereement in connec-
tion with the Insured's business;
b. to bodily injury to any person, including a residence employee, if
the Insured has a policy providing workmen's compensation or
occupational disease benefits for such bOdily injury or if benefits
for such bodily injury are in whole or in part either payable or re-
quired to be provided by the Insured under any workmen's Com.
pensation or occupational disease law;
c. to property damage 10 property owned by the Insured;
d. to property damage to properly occupied or used by the Insured
or rented to or in the care, custody or control of the Insured or
as to which the Insured is for any purpose exercising physical
conlrol;
e, to skkness, disease or death resulting therefrom of any resi.
flence employee unless Wfitten claim is made or suit is brought
therefor against !he I~sured within 36 months after the end of the.
l10Hcy term. ~

3. Under Coverage F - Medical Payments to Olhers .
a. to bodily injury to any person, including a residence employee,
if any person or organization has a policy providing workmen's
compensation or occupational disease benefits for such bodily injury
or if benefits for such bodily injury are in whole or in part either
payable or required to be provided under any workmen's compensa.
liol1 or occupational disease law;
b. 10 bodily injury to,

III any Insured under parts III and 12) of the definition of
"Insured"
(2) any pe'rson, other than a residence employee, regularly resid.
ing on any part of the insured premisc~, or
(3) any pefson while on the insured premises because a busines!
is conducted or professionJI sel ~ices afe rendered thereon,

terrdered or deposited in court that part of tire judgment which does
110t exceed the limit of this Company's liabilily thereon;
d. reasonable cxpenses incurred by the Insured at this Company's
request, inc/uding actual loss of earnings (but not loss of other
incume) 110t to exceed $25 pt!r day because of his attendance at
hearings or trials at such request.

Any expenses incurred by this Company under this provision shall not
reduce the applicable limit of liability,

3. first Aid hpenses: In addition to this Company's limit of liability,
this Company will PPY'expenses incurred by the Insured for first aid
to others lIt the time of all accident, for bodily injury to which this
insulancc applies.

4. Property in Control of the Insured: Such insUl ance as is afforded
under Coveraee f - Personal liability, applies to property damage
to any insured plt!l1lises and to house furnishings therein jf such
property damace arises out of fire, explosion, or smoke or smudge
caused by sudden, unusual fll1d faulty operation of any healing cr
cooking unit. (xc/usion 2.d. does 110t apply to this Supplementary
Covt~ra!;c.

5. Construction of New Residence: Such insurance as is afforded under
Coverage E - Personal liability, applies to bodily injury and property
damage arising out of any vacant land owned by or rented to any In-
sured on which a one or two f~rnily dwelling is being constructed for
use by any Insured as " rusidence. Such insurance as is afforded under
Coverage F - Medical P"yments to Others, alJplies to bodily injury
sustained by any person while on such vacant land with the permission
of any Insured. This coverage does not apply to bodily injury to any
employee, other than a residencf'! employee, of any Insured arising out
of and in Ihe course of his employment by any Insured. Exclusion I.e,
docs not apply to this Supplementary Coverage.

----------------SUPPLEMENTARy COVERAGES------ _
1. Damage to Property of Otht:rs: This Cornp,wy will, at its option, either
pay for the actual cash value lJf properly damageu or Oestroyed
dUI ine the policy lJeriod by <sny Insured, (jr .repair 01 replace such
pruperty with otlrer properly uf like Quality and "nd, but in no
event ::.halJ tllis Conlpilny's lilllit uf liability exceed $250 in anyone
occurrence.
This coverage does not apply to damagp. to or destruction of property:

a, caused intentionally by any Insured who has attained the age
of 13;
b. owned by or rented to ;lIIY Insured, any tenant of any Insured or
allY resident of Named Insufed's household;
c. arising out of (Il ;lny act or omission in conm:ction with prcmises
(other than the insur(HI premises) owned, rented or controlled by
any Insured, (2) business pursuits or professional services or (3)
the ownership, maintenance, operation, use, loading or unloading
of any land motor vehiCle, trailer or ~crni-trJiler, farm rnachint!ry or
equipment, aircraft or watercr<Jlt;
d. if insurance therefor is plOvidcd ulla'er Section I of this policy.

2. Personal liability Claim Expenses: This Company will pay:
<I, all eXlJenses incurred by this Company ,lOd all costs t<Jxedagainst
the Insured in any suit defended by this Company;
b. all premiums on appeal bonds required in any such suil, premiullls
on bonds to release attachillents in <lny such suit for an amount
not in .excess of the applicable limit of liability of this policy,
and the cost of bail bonds required of the Irlsured bec<suse of
accident or traffic law violation <lrising out of the use of any vehicle
to which this policy applies, not to exceed $250 per bail bond, but
this Company shall have no obligation to apply for or furnish any
such bonds;
c. all interest on the entire amount of any judgment which accrues
alter entry 01 the judgment and belore this Company has paid or

---------------ADDITIONAL OEFINITIONS------ _
The following definitions apply only to coverage afforded under Seclion II of this policy.

I. "bodily injury": means bodily injury, sickness or disease, including 4. "property damage": means injury to or destruction of tangible prop-
care, loss 01 services and death resulting therefrom. erty, including loss of use thereof.
2. "medical expenses": me<snsexpenses for necessary medical, slJlglcal, 5. "occurrence": Illeans an accident, including injurious exposure to
x.ray, dental services, including prosthetic devices, ambulance, hospital, conditions, which results, during the policy term, in bodily injury or
professiollaJ nursing and funeral services. plOperty damage.
3. "motor vehicle": means a land motor vehicle, trailer or semi.trailer 6. Hrecreational motur vehicle": means (l) a golf cart or snowmobile or
desiened for travel 011 public roads (including any machinery or ap. (2) if not subject to ,motor vehicle registration, any other IJnd motor
paratus i1ttached thereto) but does not include, except while being vehicle designed for recreational use off public roads,
towed by or' carried on a motor vehicle, any of the following: utility, 7, "residence employee": lIIeans an employee of any Insured whose
boat, camp or home trailer, recreational motOJ' vehicle, crawler or duties are in connection with the maintenance or use of the insured
farfTl type tractor, farm implement or, if not subject to motor vehicle premises, including the performance of household or domestic services,
registration, any equipment which is designed for use prlllcipally 'lff or wh" perforIT's elsewhere duties of a similar nature not In connection
public roads. with any Insured's busines$.
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-----------ADDITIDNAL EXCLUSIONS-------------

,...•.
This policy doos not Insure against loss,
1. occasioned directly or indirectly by enforcement of any local or
slale ordinance or law regulating the construction, repair, or demoli-
tion of building(sl or structure(s) unless such liability is otherwise
specifically assumed by endorsement hereon,
2. caused by, resulting from, contributed to or aggravated by any
earth movement, including but not limited to earthquake, volcanic
eruption, landslide, mudflow, earth sinking, rising or shiftl'f!g;.unless
loss by fire, explosion or breakage of glass constituting a pa,,::of the
building(s) covered hereunder, including glass in slorm doors and
storm, windows, ensues, and this Company shall then 'be liable only for
such ensuing loss, but this exclusion does not apply to loss by theil,
3. caused by, resulting from, contributed to or aggravated by any of
the foltowing,

a. flood, surface water, waves, tidal water or tidal wave, overIIow

of streams or other bodies of water, or spray from any of the fore.
going, alt whether driven by wind or not,
b. water which backs up Waugh sewers or drains, or
c. water below the surface of the ground including that which exerts
pressure on or flows, seeps or leaks through sidewalks, driveways,
foundations, walls, basement or other floors or through doors, windows
or any other openings in such sidewalks, driveways, foundations, walls
or floors,

unless loss by fire or explosion ensues. and this Company shall then
be liable only for such ensuing loss, but these exclusions do not
apply to loss by theil, '
4. caused by or resulting from power, heating or cooling failure, un.
less such lailure results from physical damage to power, heating or
cooling equipment siluated on the premises, caused by a peril insured
against.

COVERAGE E - PERSONAL LIABILITY
7hls Company agreos to pay on behalf of the Insured all S"<lrs which
the Insured shall bllcome legally oilligated to pay as d,mdges ",cause of
bodily Injury or property damage, to which this iosura,:ce applies, caused
by an occurreoce. This Compauy shall have the right Old duty, at its own

• '... •.••• 1 _ ~ \ 1.: __ ,.j~............... ..•.•
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------------A'DDITIONAL CONDITIONS.-----,---------
t. Replacement Cost _ Coverages A and 8, gold, platinum and furs including articles containing fur which
This condition shalt be applicable only to a building structure cnvered represents its principal value,
hereunder excluding outdoor radio and television antennas and aerials, lSI $500 in the aggregate on watercraft, including their trailers
carpeting, awr,;ogs iocludiog their supporls, domestic appliances and (whether licensed or ooll, furnishiogs, equipmeot and outboard
outdoor equipment, all whether altached to the building structure or not. molors, or

a. If at the time of loss the whole amount of insurance applicahle 161$SOOon trailers. oot otherwise provided for, whether liceosed
to said building structure for the peril causing the loss is 80% or or not.
more of the full replacement cost of such building structure, the cov- 3. loss r.lause, (Not applicable in Alabam~ and South Carolinal
erap,c of this policy applicable to such building structure is extended loss hereunder shall not reduce the dpplicable limit of liability under
to include the full cost of repair or replacemeot (without deductioo this policy.
for depreciation!. 4. Mortgage Clause - Coverages A and 8 only, (This eotire clause is
b. If at the time of loss the whole amount of iosurance applicable to void unless name of morilgagee [or trustee! is inserted in the Declara.
said building structure for the peril causing the loss is less than ticns)'
80% of the full replacement cost of such building structure, this loss, if any, under this policy, shall be payable to the mortgagee
Company's liability for loss under this policy shall not exceed the ior trusteel. named on the first page of this policy, as interest may
larger of the following amounts (II or (21, appear, under all present or future mortgages upon the properly herein
, Ul the actual cash value of that part of the building structure described in which the aforesaid may have ao interest as mortgagee lor
damaged or destroyed, or trusteel, in order of precedence of said mortp,ages, and this inSl'rance
(2) that proportion of the full cost of repair or replacemeot with- as to the ioterest of the mortgagee lor trusteel only therein, shall nof he
out deductioo for deprecialion of that part c: the building struc. invalidated by any act or neglect of the mortgagor or owoer of the within
ture damaged or destroyed, which the whole amount of insurance described property, nor by any foreclosure or other proceedings or notice
applicable to said buildiop, structure for the peril causiog the loss of sale relating to the properly, nor by aoy change in the title or owner-
bears to 80% of the full replacement cost of such building ship of the property, nor by the occupation of the premises tor purposcs
structure. more hazardous Ihan are permitted by this policy, provided, that in case

c. This Compaoy's liability for loss under this policy shall oat exceed the mortp,agor or owner shall neglect to pay any premium due under this
the smallest of the followiog amounts Ul, 121,or f3), pnlicy, the mortgagee ,(or trustee) shall, on del1J~nd,pay the same.

Ul the limit of liability of this policy applicable to the damaged or Provided also, Ihat the mortgap,ee (or trusteel shalr notify this Com-
destroyed building structure; pany of any change of ownership or occupancy oLiner,ease of hazard
(2) the replacemeot cost of the buildiog structure or aoy part which shall come to the knowledge of said OlortililBe,c'-lor truslee) and,
thereof ideotical with such building structure on the same premises unless permitted by this policy, if shall be nnt~ ~'hereon aod the
and intended for the same occupaocy and use, or morlgagee lor trusteel shall, on demane, pay the'premium for such
(3) the amouot actually and necessarily expeoded io repairing or increased hazard for tne lerm of the use ther.eof, otherwise this policy
replaciog said buildiog structure or aoy part thereof intended for shall be null and void.
the same occupancy and use. This COl'1panyreserves the right to caocel this policy al any time as

d. When the full cost of repair or replacemeot is mnre than $1,000 provided by its terms but io such case this policy shall cootioue in
or more than S% of the whole amount of insuraoce avplicable to said force for the benelit only of the mortgagee lor trusleel for ten days
building structure for the peril causing the loss, this Company shall after notice to the mortgagee lor trusteel of such cancellatioo and shall
nol ba liable for aoy lo~s uoder paragraph a. or sub-paragraph (~I of then cease, and this Cumpany shall have the righ:, 00 like notice to
paragraph b. of this condition unless and until actual repair or re- cancel this agreement.
placement is completed. Wheoever this Company shall pay the mortgagee (or trustee) any sum
e. In delerminiog if the whole amount of iosuraoce applicable to for loss under this policy, and sl,,11 claim that. as to the mortgagor or
said building structure is 80% or more of the full replacement cost owner, 00 liability therefor existed, this Compaoy shall, to Ihe exlent of
of such buildiog struclure, the cost of excavatioos, underground flues such paymeot, be thereupon legally subrogated to all the rights of the
and pipes;' underground wiring and drains, and brick, stone aod coo. party to whom such payment shall be made, uoder all securities held as
crele fou~dalions, piers and other supports which are below the collateral to lhe mortgage debt, or may at ils optioo pay to the mortp,agee
under surface of the lowest basemenl floor, or where there is 00 (or trusteel the whole principal due or to grow due on the mortgage, wilh
basemeot, which are below the surface of the grouod inside the interest accrued and shall Ihereupon receive a full assignment aod
foundatioo walls, shall be disregarded. transfer of the morlgage and of all such other securities; but no sub-
f. The Named Insured may elect to disregard this coodition io mak. rogatioo shall impair the right of the mortgagee (or trusteel to recover
ing claim hereunder, but such election shall not prejudice the Named the full amount of said mortgagee's (or tlustee'sl claim.
Insured's right to make further claim within 180 days after loss for 5. Uoearned Premium Clause - IApplieable ooly 10 Alabama and South
aoy additional liability brought about by this policy condition. Carolinal, If a loss is paid uoder this policy, the Named Insured shall be

2. Special limits of liability on Certaio Property, ,indemnified for loss of Ihe pro rata unearned premium on the amount
a. This Company shall be liable for loss to trees, shrubs, plants and of such loss payment, however, this Compaoymay elect by wrilten ootice
lawns (except those grown for business purposesl only wheo Ihe within 60 days after time of loss to reiostaie this policy in Ihe amount
loss is caused by fire, Iightoing, e'plosion, riot, civil commofioo, of such loss and, in consideration of such reinstatement, make no pay.
vandalism, malicious mischief, theft, aircraft, or vehicles -not owoed ment to the Named Insured as otherwise provided by this clause.
or operated by ao occupanl of the premises. This Compaoy's liability 6. Valuation Clause - (Applicable ooly io South Carolina), In so far
for loss in aoy ooe occurrence under this provision shall oot exceed as covcrage ap,ainst the perils of fire arid lightning are cooceroed, Ihe
in the aggregate for all such property S% of the limit of liability of Insured and Insurer hereby .glee that the value of the buildingls)
Coverage A, nor more than $250 on aoy ooe tree, shrub or plant, ioclud- described herein is - and hereby fix the amount of insuraoce to be
ing expense incurred for removing debris thereof. carried thereon (includiog this policy) - respectively as the ~mount
b. Uoder Coverage C, thi,s Companyshall oot be liable for loss in any inserted in the blank provided on the first page of this policy under
one occurrence with respect to the following property for more than, Ihis caption. The foregoing agreed values arc established for insur.

(l) $100 in the aggregate 00 money, bullion, oUOlismetic property ance purposes ooly.
and bank notes;, 7. OccupancyClause, It is a conditioo of this policy th.t if the described
(2) $SOO in the aggregate on securities. accouots, bills, deeds, dwelling is associated with aod in proximity to farming operations 11)
evidences of debt, letters of credit, ootes other than bank notes, the agricultural products produced on the land are incidental to the
passports, railroad aod other tickets or stamps, iocluding philatelic occupancy of the dwelling and are principally for home consumption, or
property; 121that the occupants of the dwelliog and buildings appurtenant thereto
(3) $1,000 on manuscripts, are not engap,ed in the operatioo 01 the farm and said buildings ~re in

,(4) $500 in the aggregate for loss oy theft of jewelry, watches, addition to a complete set of farm buildings on the farm and arc not
necklaces, bracelets, gems, precious aod semi.precious stones, exposed within 200 feet by any farm buildiog. , 139 It

SECTIONjl!c I'd-, ~A
------ -------COVERAGES---~P~----~~')~L:-

~"couot of such bodily injury or property damace, even if any of the aile.
gat ions (If the suit .up ~roundlessJ fal5e or fraudulent, but may make
such iovestigation and ,ettlemeot of aoy claim or suit as it deems ex.
pedient. !l!is_~, ,h~1I oot be obligated to pay aoy claim or judg. tfI
mlln!. or to defend any suit after the applicable limit of 11m Company's
If.:lhihtv h~s 6t~er eXh?lJsted by payment of iudgments. or setl!l'nlQ.!!!i,
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December 18, 1974

James A. Garry, III, Esquire
Broyles, McKenry and Garry
Attorneys at Law.
Pacific Avenue and 35th Street
Virginia Beach, Virginia 23451

Re: Wright v. Orlowski, et al
Our File No. 7414

(

Dear Jay:
I am still trying to get this matter resolved bet\'1eenMr. Orlowski

and the.Wrights.
1'1%:. Lustig, upon review of the Agreement between the Orlowskis and

GEICO, objected to the underlined wording "in settlement of all claims,
demands and causes of action which said Joan E ~ Wright and Edward R.
Hright may have now or in the future, known or unknown, against Thomas
Walter Orlowski, or an~ of us, •••• n He is afraid to accept the
money with the above phrase because it might possibly be construed as
a release of Mr. Orlowski and thereby defeat his action against the
co-defendants •. Consequently, out of an abundance of caution, he has
suggested that the underlined phrase be deleted and substituted therefor
"against Government Employees Insurance Company as the insurer of Thomas
Walter Orlowski, or any of us, • • • .Q

If the revised agreement is entered into between the Orlowskis and
GEICO, then upon payment his clients will execute a Covenant Not to Sue
running to the benefit of GEICO only. Mr. Orlowski would remain a de-
fendant. However, he will take a non-suit as to rtr. Orlowski before
the case is submitted to the jury. This same agreement is being entered
into with Bob w~nters' client. In this way the plaintiffs could get the
money immediately and still proceed against the other defendants.

As previously discussed, this would mean that GEICO would be re-
leased of any furthe~ liability under the policy and would not be re-
quested to pay any further s~ or to furnish. Mr. Orlowski a defense
from the date of payment of the money. On the other hand, it would
relieve Mr. Orlowski of the exposure to a verdict fOLr in excess of the
policy limits. .

I am enclosing the original and one copy of the revised Agreement.
If you approve, please have the original executed by the same parties

1.~O
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James A. Gorry, III, Esquire
Re: Wright v. Orlowski, etal.

- 2 - December 18, 1974

and returned to me so that I can proceed.
At this time I am also requesting GEICO to advise me if they approve

this procedure. I assUme that they will since it appears to be beneficial
to all concerned.

With kindest regards,

J. Carroll Fears,. Jr.

JCFJr:ef
Ene.

bc. GEICO - Frederick
Claim No. HO-18-l4281
Insured: T. K. and J. C. Orlowski
Aceident: October 30, 1970
Our File No. 7414

141
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