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VIRGINIA: 1IN THE CiRCUIT COURT OF THE CITY OF VIRGINIA BEACH .

EDWARD R. WRIGHT, an infant,
who sues by his mother and next

friend, Joan E. Wright, R

Plaintiff,
v.

THOMAS WALTER ORLOWSKI, -an infant,
and f
EDWARD JOSEPH HENDRIX, an infant,
and _
RICHARD H. McCREA, JR., an infant,
and
CONRAD J. LANDRY, an infant,
and |
MARK DOMBROWSKI, an iﬁfant,
and
VICTORIA A. SIMON :
- (Last known address)
7731 Wild Plum Lane .
University City, Missonri 63130,

and

T. DAVID FITZ-GIBBON, Individually
and as a member of Board of Trustees

of James Barry-Robinson Home for Boys,

313 51st Street
Virginia Beach, Virginia,
and o

JOHN JOSEPH BAECHER, Individually
and as a member of Board of Trustees
of James Barry-Robinson Home for Boys,
612 Law Building, 147 Granby Street
Norfolk, Virginia,

and

THOMAS E. McANDREWS, Individually
and as a member of Board of Trustees -
of James Barry-Robinson Home for Boys,
1400 Buckingham Avenue -
Norfolk, Virginia,

and

JAMES J. GARA, Individually and as
- a member of the Board of Trustees
of James Barry-Robinson Home for Boys,
7464 North Shore Road
Norfolk, Virginia

LAW DOCKET

No.

15987

- —



and

NORMAN P. MOORE, Executor of the )
Estate of Garry P, Moore, Jr.,

Deceased, Individually and to

the extent the decedent was a )
member of the Board of Trustees

of James Barry-Robinson Home

for Boys, )
463 N. Military Highway

Poplar Halls Professional Building

. Norfolk, Virginia, )
and

THE BOARD OF TRUSTEES )
JAMES BARRY-ROBINSON HOME FOR BOYS
Serve:s T. David Pitz-Gibbon
Chairman of the Board )
313 S51sat Street
Virginia Beach, Virginia,
and )
FRANCISCAN FRIARS, THIRD ORDER REGULAR,
an unincorporated association, : )
Serve: Pather Bonaventure Midili
James Barry-Robinson Home for Boys
. 443 Kempsville Road )
Norfolk, Virginia,

Defendants )

AMENDED MOTION FOR JUDGMENT

TAKE NOTICE, that plaintiff, by counsel, moves for
judgment both jointly and severally aqainsﬁ the defendants on the
following grounds, to-wit:

l. That at all times hereinafter mentioned plaintiff
was a paying student at the James Barry-Robinson Home for Boys,
also known as James Barry-Robinson High S8chool.

2. At all of the times hereinafter mentioned the said
Jamas Barry-Robinson Home for Boys, a/k/a James Barry-Robinsor High
School, was owned and/or operated by the Board of Trustees of James
Barry-Robinson Home for Boys and/or the individual members of said
Board of Trustees, being T. David Fitz-Gibbon, Chairman, John Joseph
Baedher, Thomas E. McAndrews, Jares J. Gara, and Harry P. Moore, Jr.
(now deceased), and/or was further owned and/or operated by the
Franciscan Friars, Third Order Regular, and the very same Board of

Trustees and/or the aforementioned individual merbera of the said
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Board of Trustees above mentioned, and/or the Franciscan Friars,
Third Order Regulér, did employ and have as its agent, servant and
employee at the said James Barry-Robinson Home for Boys, also known
as James Barry-Robinson High School, a certain Victoria A. 81mon
who was employed as aforementioned as a teacher at the said James
Barry-Robinson Home for Boys, also known as James Barry-Robinson
High School, and at all times heréinafter.mehtioned the said Victoria
A. Simon was otherwise acting in her individual capacity as well as -
in her capacity as an agent, servant and employee of the said Board
of Trusteea,'James Barry-Robinson Home for Boys, and/or the afore-
mentioned individual members of the said Board of Trustees and/br
the Franciscan’Friars, Third Order Reguiar.

3. That at all times hereinafter ﬁentioned the‘defendants,
Mark Dombrowski, Thomas Walter Orlowéki Edward Joseph Hendrix,
Richard H. McCrea, Jr., and Conrad J. Landry were students at the
James Barry-Robinson Home for Boys, also known as James Barry-Robinson
'High School.

4. That on or about the 30th day of October, 1970, the
defendants, the Board of Trustees, James Barry-Robinson Home for
Boys, and/or the aforementioned individually named members of said
Board of Trustees, and/or the Franciséan Friars, Third Order Regular,
as well as Victoria A. Simon in her capacity as an agent, servant
and employee of the same, had the care, custody, control and safé-
keeping of the school property.located at 443 Kempsville Road; Norfolk,
Virginia, and the same said defendants further had the care, custody,
control and safékeeping of children then and there attending the
school at the same said location.

5. That on the same said date the defendant, Victoria A.
-Simon, individually and as an agent, servant and employee of the
Board of Trustees, James Barry-Robinson Home for Boys, and/or the
aforementioned individual members §fvsaid Board of Trustees and/qf
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the Pranciscan Friars, Third Order Regular, had the care, custody,
control, safekeeping and supervision of the children attending claas
as first-year students and, more particularly, attending homeroom
for first-year students at the school above named.

6. That on or about October 30, 1970, it was the duty of
the defendants, the Board of Trustees, James Barry=~Robinson Home
for Boys, and/or the individual members of said Board aforementioned,
and/or the Franciscan Friars, Third Order Regular, and Victoria A.
Simon, individually and as an agent, servant and employee as above-
mentioned, to keep the said aforementioned school property, build-
ing, classroom and appurtenances thereto belonging in a reasonably
safe condition so as not to endanger the safety of the children
attending said school or to use said building, classroom and appur-
tenances while the same were in a dangerous condition.

7. That it was the same said duty of the same said defen~-
dants as mentioned in the preceding paragraph 6 to properly and
adequately supervise those children using the aforesaid building,
classroom and the appurtenances thereto belonging or to otherwise
initiate or promulgate such rules and regulations as would establish
adequate and proper supervision and to 1mplement the same so as to
provide adequate and proper supervision of the aforésaid children
utilizing the school premises aforementioned.

8. That on or about the 30£h day of October, 1970, while
the plaintiff was on the premises of the aforementioned school and
a student in the homeroom class of the defendant, Victoria A. Simon,
‘and at a time when the said classroom for sald class was unsuper-
‘vised by the said Victoria A, Simon, individually and as an agent, -
servant and emplqyee as aforementioned, and was further unsupervised
by the defendants, the Board of Truétees, James Barry-Robinson Home
v:for Boys, and/or»the individually named members of said Board of
Trustees aforementioned, and/or the Franciscan Friars, Third Ordﬁf

-~



Reqgular, through their lawful agents, servants and employees, the
defendants, Mark Dombroﬁski, Thomas Walter Orlowski, Edward Joseph
Hendrix, Richard H. McCrea, Jr., and Conrad J. Landry, did negli-
gently, cafelessly, and recklessly cause the plaintiff to be pushed
out of an open window of the classroom which was used by first-year
students as a homeroom aforementioned.

9. That on or about the 30th day of October, 1970, and
for a period of time prior thereto, the defendants, the Board of
Trustees, James Barry-Robinson Home for Boys, and/or the individually
named members of said Board of Trusteesvaforementioned, and/or the
Franciscan Friars, Third Ordef Regular, and Victoria A. Simon,
individually and as an agent, servant and employee as aforementioned,
permitted children, including the plaintiff, into the aforementioned
homeroom without adequate ahd proper supervision prior to the start
of morning classes:; thgt the aforesaid défendants negligently
'permitted children into said classroom without adequate supervision,
ahd/or the same said defendants knew, or in the exercise of reason-
able care should have kndwn, that there was attendant danger to the
plaintiff and other children then and there in the classroom afore-
mentioned because of the lack of said adequate supervision.

10. That the defendants aforementioned in the précedinq
paragraph 9 knew and negligently permitted an unsupervised condition
to exist in the first-year homeroom classroqm of the said séhool
and knew and/or negligently allowed plaintiff to be inside said
classroom with other children, ali of whom were unsupervised, and
the same said defendants negligently directed and permitted the
plaintiff while attending said school to be inside the‘said homerooﬁ
with insufficient and/or improper supervision, although they, the
defendants aforementioned, kpew or should have known that such a

condition was dangerous and/or liable to result in injury to the

, [
plaintiff and others. R
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11, That on or about the 30th day of October, 1970,
and prior thereto, the defendants; the Boafd»of Trustecs, James
Barry-Robinson Home for Boys, the individually named members of
said Board of Trustees aforementioned, thc Franciscan Friars, Third
Order Regular, and Victoria A. Simon, individually and acting as
an agent, servant and employee as aforementicnéd, negligentiy per-
mitted students who werevnct authorized to be in the first-yéar
students' homeroom to be in the same prior to the start of classes,
and the same said defendants negligently failed to supervise said
homeroom so0 as to prevent said unauthorized children to be in said
homeroom, although the said defendants knew, or should have known,
that said unauthorized.students were undertaking acts of hazing
which were and/or could be dangerous to the plaintiff's wellcbeing.

12. That on or cbout the 30th day of October, 1970, and
a few minutes befcre'the start of the aforementioned homeroom class

while plaintiff was lawfully in the first-year homeroom of said

school, throuththe carelcssness and negligence of the defcndantsp
their agents, servants and employees, plaintiff was caused'tc fall
from an open window of said classroom.

13, That on the same said date at a time set apart for
the presence of such persons as the plaintiff to be in the said
nomeroom, plaintiff was negligently caused by the defendants, the
Board of Trustees, James Barry-Robinson Home for Boys, the individ- |
ually named members of said Board of Trusteeas, the Franciscan Friars,
Third Order Regular, and Victoria A, Simon, individually and as an
agent, servant and employee as aforementioned, to be instructed,
required trained and/or permitted to be in said homeroom without
adequate and proper supervision, |
14. As a proximate cause cf any and/or all of the afore-

ot

" mentioned acts of the defendants, constituting negligence, plaintiff

f} . was caused to be permanently disabled andvcrippled for life:that %5
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a further proximate cause of the negligence and/or aforesaid acts
of the defendants, plaintiff was caused to become a quadruplegic
and was caused extreme pain, suffering and mental anguish and will
in the future so suffer; and also further the plaintiff was caused
to lose the ability to be employed in the future and to be able to
be gainfully employed, and said plaintiff was otherwise caused
disfiguration, loss of use of his limbs, and will i{n the future so
suffer and will be unable to undertake the normal and usual activi-
ties of a human being; and will otherwise incur upon maturity
medical bills, including doctors, nurses and hospitalization costs
as well as costs for various appliances to aid him; and aaid plain-
tiff was otherwise made sick, lame, disordered and permanently dis-
abled.

WHEREFORE, plaintiff moves for judgment against the
defendants both jointly and severally in the sum of Two Million
($2,000,000.00) Dollars. |

EDWARD R. WRIGHT, an infant,
who sues by his mother and next

friend, Joan E,. Wright

By Yoo B Ll

7 —¥5an mfght Z
. : [ o
By: bﬁ&gife‘_ Adag:iif~.
ounsel \
Campbell, Lustig & Hancock

1340 Virginia National Bank Building
Norfolk, Virginia 23510

L eertity thay on_




VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

EDWARD R, WRIGHT, an infant,
who sues by his mother and next
friend, Joan E, Wright, -

Plaintiff,
V. '

‘THOMAS WALTER ORLOWSKI, an infant,.
and

EDWARD JOSEPH HENDRIX, an infant,
and v

RICHARD H, McCREA, JR.,van infant,
and ‘

CONRAD J. LANDRY, an infant,

and | v

MARK DOMBROWSKI, an infant,

and

VICTORIA A. SIMON
(Last known address)
7731 Wild Plum Lane ‘
University'City, Missouri 63130,
and

T. DAVID}FITZ-GIBBON, Individually
and as a member of Board of Trustees
of James Barry-Robinson Home for Boys,
313 518t Street
Virginia Beach, Virginia,

and

JOHN JOSEPH BAECHER, Individually
and as a member of Board of Trustees
of James Barry~Robinson Home for Boys,
612 Law Building, 147 Granby Street
Norfolk, Virginia,

and

1400 Buckingham Avenue
Norfolk, Virginia,
and

JAMES J. GARA, Individually and as
a member of the Board of Trustees
of James Barry-Robinson Home for Boys
7464 North Shore Road :
Norfolk, Virginia,

LAW DOCKET
No. 15987



and

NORMAN P. MOORE, Executor of the )
Estate of Harry P. Moore, Jr.,
Deceased, Individually and to :
the extent the decedent was a )
member of the Board of Trustees
of James Barry-Robinson Home
for Boys, )
Poplar Halls Professional ‘Building
463 N. Military Highway

4 Norfolk, Virginia, _ _ )
an

THE BOARD OF TRUSTEES )
JAMES BARRY-ROBINSON HOME FOR BOYS
Serve: T. David Fitz-Gibbon
Chairman of the Board )
‘313 51st Street
Virginia Beach, Virginia,
and )

FRANCISCAN FRIARS, THIRD ORDER REGULAR,

an unincorporated association, )

Serve: Father Bonaventure Midili
James Barry-Robinson Home for Boys
443 Kempsville Road )
Norfolk, Virginia,

Defendants )

AFPFIDAVIT
I, WAYNE LUSTIG, of the law offices of Campbell, Lustig
& Hancock, after being first duly swvorn, depose and say:
1, That the last known address of the defendant, Victoria
A. Simon, now a nonresident of the State of Virginia, is 7731 wild
Plum Lane, University City, Missouri 63130.

_ 2. That by this Affidavit plaintiff requests compliance
by the Secretary of the Commonwealth with Title 8, Section 8-81.1-5
of the Code of Virginia in mailing to said nonreaident defendant a
copy of the pleadings in this action, served on the Secretary by
the City Sheriff, City of Richmond. o

Y g e

M ;\’u\ lu&ao//( - (}
“Wayneé Lustig '

: , . N /
Subscribed and sworn to before me this { " aay of Hoec £,

1974.

My commission expires: 2/21/76. D S P Nptary Public
, sttt g oo g e




VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

JOAN E, WRIGHT,

Plaintiff,
v. _

THOMAS WALTER ORLOWSKI, an infant,
and _

EDWARD JOSEPH HENDRIX, an infant,
and

RICHARD H. MCCREA, JR., an infant,
and

CONRAD J. LANDRY, an infant,

and |

MARK DOMB#OWSKI, an infant,

and

VICTORIA A. SIMON
(Last known address)
.7731 Wild Plum Lane
University City, Missouri 63130,
and

T. DAVID FITZ-GIBBON, Individually
and as a member of Board of Trustees
of James Barry-Robinson Home for Boys,
313 51st Street
Virginia Beach, Virginia,

and

JOHN JOSEPH BAECHER, Individually
and as a member of Board of Trustees
of James Barry-Robinson Home for Boys,
612 Law Building, 147 Granby Street
Norfolk, Virginia,

and

THOMAS E. McANDREWS, Individually
and as a member of Board of Trustees
of James Barry-Robinson Home for Boys,
1400 Buckingham Avenue ' - :
-Norfolk, Virginia,

and

JAMES J. GARA, Individually and as

a member of the Board of Trustees

of James Barry-Robinson Home for Boys,
7464 North Shore Road ' '
Norfolk, Virginia,

' LAW DOCKET
No. 15986

10



NORMAN P. MOORE, Executor of the )
Estate of Harry P. Moore, Jr.,
Deceased, Individually and to
the extent the decedent was a ' )
member of the Board of Trustees
of James Barry-Robinson Home
for Boys, )
Poplar Halls Professional Building
463 N. Military Highway

p Norfolk, Virginia, )

an

THE BOARD OF TRUSTEES )

JAMES BARRY-ROBINSON HOME FOR BOYS

Serve: T. David Fitz-Gibbon -
Chairman of the Board )
313 518t Street :
Virginia Beach, Virginia,

and )

FRANCISCAN FRIARS, THIRD ORDER REGULAR,

an unincorporated association, )

Serve: Father Bonaventure Midili ‘
James Barry-Robinson Home’ for Boys
443 Kempsville Road )
Norfolk, Virginia,

Defendants )

AMENDED MOTION FOR JUDGMENT

_ TAKE NOTICE, that plaintiff, by counsel, moves for
judgment both jointly and sevarélly against the defendants on the
following grounds, to-wit:

l. That at'all the time hereinafter mentioned plaintiff's
son was a paying student at the James Bafry-RohinsOn Homa‘fot Boys,
also known as James Bﬁrry-ﬁobinnon High School.

2. At all of the times hereinafter mentioned the said
James Barry-Robinson Home for Boys, a/k/a James Barry-Robingon High
8chool, was owned and/or operated by the Board of Trustees of the
James Barry-Robinson Home for Boys and/or the individual members of
said Board of Trustees, being T. David Fitz-Gibbon, Chairman, John
Joseph Baecher, Thomas E. McAndrews, James J. Gara, and Hatry‘P. Moore,
Jr. (ndw deceased) , and/or was furthr owned and/or operated by the
Franciscan Friars, Thir4 Order Regular, and the very same Board of
Trustees and/or the aforementioned individual members of the said

11
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Board of Trustees ahove mentioned, and/or the Franciscan Friars,
Third Order Regular, did employ and have as its agent, servant and
employee at the said James Barry-Robinson Home for Boys, aléo known
&as James Barry-Robinson High Schouol, a certain Victoria A. Simon
who was employed as aforementioned as a teacher at the said James
Barry-Robinson Home for Boys, also known as James Barry-Robinson
High School, and at all times hereinafter mentioned the said Victoria
A. Simon was otherwise acting in her individual capacity as well as
in her capacity as an agent, servant and employee of the said Board
of Trustees, James Barry-Robinson Home for Boys, and/or the afore-
mentioned individual members of the said Board of Trustees and/or
the Franciscan Friars, Third Order Regular.

3. That at all times hereinafter mentioned the defendants,
Mark Dombrowski, Thomas Walter Orlowski, Edward Joseph Hendrix,
Richard H. McCrea, Jr., and Conrad J. Landry were students at the
James Barry-Robinson Home for Boys, also known as James Barry-~Robinson
Eigh School.

4, That on or about the 30th day of October, 1970, the
defendants, the Board of Trustees, James Barry-Robinson Home for
Boys, and/or the aforementioned individually named members of said
Board of Trustees, and/or the Franciscan Friars, Third Order Regular,
as well as Victoria A. Simon in her capacity as an agent, servant
and employee of the same, had the care, custody, control and safe-
keeping of the schcol property located at 443 Kempsville Road, Norfolk,
Virginia, and the same said defendants further had the care, custody,
control and safekeeping of children then and there attending the
school at the same said location.

5. That on the same said date the defendant, Victoria A.
Simon, individually and as an agent, servant and employee of the
Board of Trustees, James Barry-Robinson Home for Boys, and/or the
aforementioned individual membexs of said Board of Trustees and/or

P
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the Franciséan Friars, Third Order Regular, had the care, custody,
control, safekeeping and supervision of the children attending class
as first-year students and, more particularly, attending homeroom
for first-year students at the school above named.

6. That on or about October 30, 1970, it was the duty of
the defendants, the Board of Trustees, James Barry-Robinson Home
for Boys, and/or the individual members of said Board aforementioned,
and/or the Franciscan Friars, Third Order Regular, and Victoria A.
Simon, individually and as an agent, servant and employee as above-
mentioned, to keep the said aforementioned school property, build-
ing, classroom and appurtenances thereto belonging in a reasonably
safe condition so as not to endanger the safety of the children
attending said school or to use said building, classroom and appur-
tenances while the same were in a dangerous condition.

7. That it was the same said duty of the same said defen-
dants as mentioned in the preceding paragraph 6 to properly and
adequately supervise those children using the aforesaid building,
classroom and the appurtenances thereto belonging or to otherwise
initiate or promulgate such rules and requlations as would establish
adequate and proper supervision and to implement the same so as to
provide adequate and proper supervision of the aforesaid children
utilizing the school premises aforementioned.

8. That on or about the 30th day of October, 1970, while
plaintiff's son was on the premises of the aforementioned school
and a student in the homeroom class of the defendant, Victoria A,
Simon and at a time when the said classroom for said class was un-
supervised by the said Victoria A. Simon, individually and is an agent,
servant and employee as aforemon;ioned, and was further unsupervised
by the defendants, the Board of Trultees, James Barry-Robinson Home
for Boys, and/or the individually named members of said Board of

Trustees aforementioned, and/or the Franciscan Priars, Third Order

.- 13



Regular, through their lawful agents, servants and employees, the
defendants, Mark Dombrowski, Thomas Walter Orlowski, Edward Joseph
Hendrix, Richard H. McCrea, Jr., and Conrad J. Landry, did negli-~ ~
gently, carelessly, and recklessly cause the plaintiff's son to be
pushed out of an open window of the classroom which was used by
first-year students as a homeroom aforementioned.

9. That on or about the 30th day of October, 1970, and
for a period of time prior thereto, the defendants, the Board of
Trustees, James Barry-Robinson Home for Boys, and/or the individually
named members of sald Board of Trustees aforementioned, and/or the
Franciscan Friars, Third Order Regular, and Victoria A. Sinon,
individually and as an agent, servant and employee as aforementioned,
permitted children, including the plaintiff's son, into the afore-
mentioned homeroom without adequate and proper supervision prior to
the start of morning classes; that the aforesaid defendants negli-
gently permitted children into said classroom without adequate super~
" vision, and/oi the same said defendants knew, or in the exercise of
reasonable care should have known, that there was attendant danger
to the plaintiff's son and other children then and there in the
classroom aforementioned because of the lack of said adequate super-
vigion.

10. That the defendants aforementioned in the preceding
paragraph 9 knew and negligently permitted an unsupervised condition
to exist in the first-year homeroom classroom of the said school
and knew and/or negligently allowed plaintiff's son to be inside said
classroom with other children, all of whom were unsupervised, and
the same said defendants negligently directed and permitted the
plaintiff's son while attending said school to be inside the said
homeroom with insufficient and/or improper supervision, although
they, the defendants aforementioned, knew or should have known that
such a condition was dangerous and/or liable to result in injury to

the plaintiff's son and others. . 14



11. That on or about the 30th day of October, 1970,
and prior thereto, the defendante, the Board of Trustees, James
Barry-Robinson Home for Boys, the individually named members of
said Board of Trustees aforementioned; the Franciscan Friars, Third
Order Regular, and Victoria A. Simon, individually and acting as
an agent, servant and employee as aforementioned, negligently per-
mitted students who were not authorized to be in the first~year
students' homeroom to be in the same prior to the start of classes,
and the same said defendants negligently failed to supervise said
homeroom so0 as to prevent said unauthorized children to be in said
homeroom, although the said defendants knew, or should have known,
that said unauthorized students were undertaking acts of hazing
which were and/or could_be dangerous to the plaintiff's son's well-
being.

12. That on or about the.30th day of October, 1970, and
a few minutes before the start of the aforementioned homeroom class
while plaintiff's son was lawfully in the first-year homeroom of said
~ school, through the carelessness and negligence of the defendants,
their agents, servants and employees, plaintiff's s0on was cauaed to
fall from an open window of said classroom,

13. That on the same said date at a time seﬁ apart for
the presence of such persons as the plaintiff's son to be in the
said homeroom, plainﬁiff's son was negligently caused by the defen-
dants, the Board of Trustees, James Barry-Robinson Home for Boys,
the individually nemed members of said Board of Trustees, the Pran-~
ciscan Friars, Third Order Regular, and Victoria A, Simon, individ-
ually and as an agent, servant and'employee.as aforementioned, to
be instructed, required, trained and/or permitted to be in said
homeroom without adequate and proper supervision.

14, As a‘proximate cause of any and/or all of the afore-
mentioned acts of the defendants, constituting negligence, plain-

15

tiff's son was caused to be permanently disabled and crippled for



life; that as a further proximate cause of the aforesaid acts and/
or negligence of the defendants, Plaintiff was caused to incur
divers sums for medical, hospital, doctors and therapeutic treatment
of her son aforementioned and will in the future be caused to incur
.divers sums for the same said care and treatment of her son, includ-
ing and not limited to sums- which will have to be paid for his
constant care and medical treatment ~after he passes the age of
majority.

WHEREFORE -plaintiff moves for judqment against the defen-
dants both jointly and severally in the sum of Six Hundred: Fifty
Thousand ($650,000.00) Dollars. - |

L

By: .l .. }’ - -r((__,«_’ /%// P .::‘ r/;
7 3ban‘E_‘Wright

By:

“5?“Coumsei »

Campbell, Lustig & Hancock
1340 Virginia National Bank Building
' Norfolk, Virginla » _

f oertify thaten_ 3 ¢~ 1Y 1"“100000”0!
the foregoing plfading to eac_h/éounsol of resord.




VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

JOAN E. WRIGHT,

| Plaintiff, )
V.

THOMAS WALTER ORLOWSKI, an infant, )
and

EDWARD JOSEPH HENDRIX, an'infanf,

and | ) 
RICHARD H. McCREA, JR., an infant, ; LAW DOCKET
and v _ No. 15986
CONRAD J. LANDRY, an infant, )
and ’ |

).

MARK DOMBROWSKI, an infant,
and

VICTORIA A, SIMON )
(Last known address) _ o
7731 Wild Plum Lane :

University City, Missouri 63130, )
and ’ '

T. DAVID PFITZ-GIBBON, Individually

and as a member of Board of Trustees
of James Barry-Robinson Home for Boys,
313 S1st Street = . '
Virginia Beach, Virginia, ' )

b

and

JOHN JOSEPH BAECHER, Individually )
and as a member of Board of Trustees '
of James Barry-Robinson Home for Boys, )
612 Law Building, 147 Granby Street,
Norfolk, Virginia, -

and )

THOMAS E. McANDREWS, Individually

and as a member of Board of Trustees

of James Barry-Robinson Home for Boys, )
1400 Buckingham Avenue S
Norfolk, Virginia, _ )
and

JAMES J. GARA, Individually and as ) _

a member of the Board of Trustees - 17
of James Barry-Robinson Home for Boys, :

7464 North Shore Road ,

Noxrfolk, Virginia, : )



NORMAN P, MOORE, Executor of the )
Estate of Harry P. Moore, Jr.,
Deceased, Individually and to
the extent the decedent was a )
member of the Board of Trustees
of James Barry-Robinson Home
for Boys, )
Poplar Halls Professional Building
463 N. Military Highway
Norfolk, Virginia, : )
and :

THE BOARD OF TRUSTEES )
JAMES BARRY-ROBINSON HOME FOR BOYS
Serve: T. David Fitz-Gibbon
Chairman of the Board )
313 518t Street
Virginia Beach, Virginia,
and

FRANCISCAN FRIARS, THIRD ORDER REGULAR,

an unincorporated association, )

Serve: Father Bonaventure Midili
James Barry-Robinson Ho¢me for Boys
443 Renmpsville Road , )
Norfolk, Virginia,

Dafendants )

AFFIDAVIT

I, WAYNE LUSTIG, of the law offices of Campbell, Lustig
and liancock, after being first duly sworn, depose and say&

l. That the last known address of the defendant, Victoria
A. Simon, now a nonresident of the State of Virginia, is 7731 wild
Plum Lane, University City, Miséouri 63130.

2. That by this Affidavit plaintiff requests compliance
by the Secretary of the Commonwealth with Title 8, Section 8-81.1-5
of the Code of Virginia in mailing to said nonresident defendant a
copy of the pleadings in this action, served on the Secretary by

fhe City Sheriff, City of Richmond.

ayne Lustig )

Subscribed and sworn to before me this &7 day of

Jead . 197, | .

- S ' 15
RS AT ‘
otary Public
My commission expires Loertify thaton. 3-€-2Y _ f mailed 4 oopy of

2/21/176. the foregoing Dleadz' g Z each counsel of resord,

"



VIRGINIA: IN.THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

JOAN E. WRIGHT,

~ Plaintiff

v. » ‘_ - "LAW DOCKET NO. 15,986
THOMAS WALTER'OﬁLOWSKI,Vet al, |

| | Defendant
EDWARD R. WRIGHT, Infant, etc.,

‘Plaintiff

v. | " LAW DOCKET NO. 15,987
THOMAS WALTER ORLOWSKI, et al,
Defendant

MOTION TO DISMISS

Now comes defendant, Richard H. McCrea, Jr., and moves
the Court to dismiss the above styled actions on the grounds
thatvone or more of the alleged joint tort feasors have
settled and compromiSed the'claims of the plalntiffs for a
consideration pald to the plalntlffs wherefore all defendants
are released from the clalms of the plalntlffs.

RICHARD H. MCCREA, JR.

By

PLEA OF RELEASE.

Now comes defendant, Richard H. McCrea, Jr., and files
this Plea of Release and alleges that the plaintiffs have
executed releases wlth one or more of the defendants who are
alleged to be jOlnt tort feasors whereby all of the defendants
are to be released and dlsmlssed as partles defendant in

these actlons.‘

Y

RICHARD H. McCREA, JR.

By AL AL 4

t/ t Of CfukSel




‘ NOTICE
TAKE NOTICE that the uﬁdefsigned will appear ih-the Circuit
Court of the City of Virginia Béach,bvirginia'at the coufthouse_
thereof, at 9:00 a.m, on December 19, 1975 for arguﬁent upon
the above moﬁionpand plea and for the entry of an order
dismissing these adtions'as to:this defendant and to ail'
defendénts.

RICHARD H. McCREA, JR.

By (e .
- of sel

John. F. Rixey .

Rixey and Heilig

115 Stoney Point

700 Newtown Road
Norfolk, Virginia 23502

I hereby certify that on the ‘2_ day. of December, 1975 a°
copy of the foregoing pleading was mailed to all-cOunSel of

record.

20




jVIRGINIA: IN THE CIRCUIT CQURT OF THE CITY OF VIRGINIA REACH

+JOAN F. WRIGHT,

Plaintiff . - '

| . s At Law No. 15,986 1
_ TH.MAS WALTER CRLOWSKI, | ;
. wt oal ’. o : :
' Defendants

I, : o

and

EDWARD R. WRIGHT, infant,

5,€‘:‘t(.: . ' R ) ‘ . - i
| | S Plaintiff . o b
lv. | | o ’
‘: v At Law No. 15,987

“THOMAS WALTER ORLOWSKI, ' ' o

et al, ’ .

De fendants

PLEA OF RELEASE

Now come the Trustees, individually, of James Ba:ry-Rob-

ﬂinson Home for Boys, and join with Richard H. McCrea, Jr., in

#filing this Plea of Release for the reason that the plain':iffs

#have'exéCuted releases with at least two of the defendants who are

.alleged to have been joint tort feasors, whereby all deiendents
‘are released and dismissed in these actions.
!
! T. DAVID FITZ-GIBBON, JOHN JOSEDf
BAECHER, EVELYN W. PERRY, Executrix of

g : the Estate of THOMAS  E. McANDREWS, De-
ol . Ceased, JAMES J. GARA, NORMAN P. MOORE,

é Executor of the Estate of HARRY P.
. S . MOORE, Deceased, and the BOARD OF TRUS-|
r _ ' . TEES, JAMES BARRY-ROBINSON HOME FOR BOYS

|
1

i

i; o By
T

Counsel



1 hereby.certify'that a copy of the foregoiny pleading ~i
’ ’ !

was mailed to all counsel of recorad this l6tﬁ day of Deéemher,.197j

urtusy, Das s aneg serhs . :

Ae ney At law ; . : }

o
™
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VIRGINIA:  IN THE CIRCUIT COURT OF THE CILTY OF VIRGINIA BEACH

JOAN E. WRTGHT,
Piainciff,
VS, i At LAWFNO} 15,986
THOMAS WALTER ORLOWSKI, ct al, .
Defendants.
and
EDWARD R. WRIGHT, Infant, ctc.,
Plaintiff, .

vSs. : AT LAW NO. 15,987

" THOMAS WALTER ORLOWSK1, et al,

Defendants. -

PLEA OF RELEASE AND MOTTON TO DISMISS

COMES NOw thé Franciscan Fr;uré, Defchd@nt; by coﬁngel, and
pleads as follows:

1. That5 since the.filing of the hgreinabove captioned acﬁion%
the Plaintiff has,releaséd twovof the Dufcndaﬁts herein who are alleged
in the Motions for Judgment to be tort feasors jointly lfablc with this
and other'dcfendants;. | |

2. That, by reason thereof, this and all other defcndants are
released from any liability Lo the plaintiff;

‘ WHEREFORE, the Dcfchunt, Franciscan IFriars, by counsel, moQgs
the Court £0 dismiss the Motioﬁs for Judgmcnt. o El, 23

FRANCISCAN FRIARS




UY. CROMWELL, BETZ, '

MITH, CULVERHOUSE
& DICKERSON

ATTORNEYS AT LAw

William B. Smith

GUY, CROMWELL, BETZ, SMITH, CULVERHOUSE & DICKERSON
Pembroke Office Park

Pembroke One - Suite 525 _

Virginia Beach, Virginia 23462

. of Counsel for Franciscan Friars, Defendant.

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Plea of

Release and Motion to Dismiss was mailed to all counsel of record this

/7 day of December, _19‘75.. '

L

« 7T Willigw B. Smith




VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

JOAN E. WRIGHT,
Plaintiff

v. | 't LAW DOCKET
THOMAS WALTER ORLOWSKI, et al, : NO. 15,986
Defendant :

EDWARD R. WRIGHT, Inf., etc., ! . LAW DOCKET

‘Plaintiff = NO. 15,947

V. |
“THOMAS WALTER ORLOWSKI, et al,

Defendant.

MOTION TO DISMISS

Now comes defendant, Mark Dombrowski, and moves.the
Court to dismiss the above- styled actions on the grounds that
one or more of the alleged joint tort feasors have settled
and compromlsed the c1a1ms of the plaintiffs for a con51derat1on
paid to the p1a1nt1ffs wherefore all defendants are released |

from the c1a1ms of the p1a1nt1ffs

MARK DOMBROWSKL\
. / L
B S e
- . 0f Counsel

)l

PLEA OF RELEASE

24
~
Now comes defendant Mark Dombrowskl, and files this

Plea of Release and alleges that the plaintiffs have executed
releases with one or more of the defendants who are alleged to

be joint tort feasors whereby all of the defendants’are to be "




LAW OF FICES

=YESTON, PRESTON,

ILSON & LAMBERT
VA. BEACH, VA

released and dismissed as parties defendant in these actions.
. N . ‘ . .

MARK DOMBROWSKL
BY A S L

0Ot Counsel v

7

PRESTON, PRESTON, WILSON &'LAMBERT/
992 First Colonial Road
Virginia Beach, Virginia 23454

I hereby certify that on the 18th day of December, 1975,

I mailed a true copy of the forego1ng Mot1on to D1sm1ss and
'Plea of Release to all counsel of record here1n. .

R N -y . 1/




‘ VIRCINIA:. IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

; JOAN E. WRIGHT,

f Plaintiff, v
vs. - AT_LAW;NO. 15986
| THOMAS WALTER ORLOWSKI, et al, ’

“ Defendants,

- EDWARD R. WRIGHT, infant; etc.,

Plaintiff,

‘vs. | | ' ; | AT LAW NO. 15987

ﬁTHOMAs WALTER ORLOWSKI, et al, . |
Defendants.

- NOTICE OF MOTION
TO ALL COUNSEL OF RECORD

o TAKE NOTICE that on Tuesday, December 23, 1975, at 9:30-A;M., or as
‘soon thereafter as the undersigned may be heafd, we will move tﬁe Court to
ﬁdismiss the Motions for.judgment filed herein for the reason stated in the

. Plea of Release and Motion to Dismiss heretofére filed on Béhalfvof
&Franciscan Friars.

.H FRANCISCAN FRIARS

Yot

I
ﬁ ' ' éf Counsel
’ .

|W1111am B. Smith _ , :

IFUY CROMWELL, BETZ, SMITH, CULVERHOUSE & DICKERSON ‘ . f)(;
HPembroke Office Park: : '
PPembroke One, Suite 525 .
L Virginia Beach, Virginia 23462

'




CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Notice of Mo‘tion

was mailed to al,l counsel of record this' . < 2‘4 day of Décembe;',' 1975.

GUY. CROMWELL, BETZ. ' ' W‘Z %

SMITH, CULVERHOUSE ' ' W{111am B. Smith .
& DICKERSON i ,

ATTORNEYS AT LAW

|
BS:rl:ks 121875 ::
. |

27
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

JOAN E. WRIGHT,

s ee

Plaintiff, :
vS. ;
 CONRAD IANDRY, AT LAW NO. 15,986
Defendants.
and ;

EDWARD R. WRIGHT, infant, etc.,

Plaintiff,

vs. | : AT LAW NO. 15,987

CONRAD LANDRY, et al,

" Defendants. ' :

PLEA OF RELEASE AND MQTION TQO DISMISS

COMES NOW Co}lrad La‘ndry,‘D’e,fe‘ndia_nt, 'k.)y cAounsel,’ énd
-plééds as follows:
'.1. That, since ‘the. filing of the hereinabove captioned action,
the Plaintiff has. released two of the Defen_dants herein who are alleged
;n the Motions for Iudgément to be tort feasors joiritly-lia‘ble withjt‘his '

and other defendants;

2. That, by reason thereof, this and all other defendants are

released from any 'Iiabiiity to the plaintiff; ,
_ o
ige

. .



WHEREFORE, the Defendant, Conrad Landry, by counsel, moves

the Court to dismiss the Motions for Judgement.

CONRAD LANDRY

NE77

()f Counsel for Defendant'

Charles A. McDuffie
1020 Plaza One '

“harles A. McDuffie
cDu Norfolk , -Virginia

ATTORNEY AT LAW

NORFOLK_VIRGINIA

ta
s



BROYLES, MCKENRY
& GORRY
ATTORNEYS AT LAW

IRGINIA BEACH. VIRGINIA

VIRGINTIA

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

JOAN E. WRIGHT, :
. -Plaintiff,
v. . : AT LAW NO. 15,986
THOMAS W. ORLOWSKI, :
| Defendant. .:
and :

EDWARD R. WRIGHT, infant, etc., :

Plaintiff, e
V. : AT LAW NO. 15,987
THOMAS W. ORLOWSKI, et al, :

Defendant.

PLEA Of RELEASE AﬂD MOTION TO DISMISS
Now comes the Defendant; Thomés W. Oriowski, by
his counsel, and séys as follows:
1. Thatvhé_has been released by the’Plaintiff, who
has also releaséd one other alleged joint tort feaéor.
WHEREFORE, the Defendant, Thomas W. Orlowski, movéé
the Court to diémiss the Motion for Judgment.

THOMAS W. ORLOWSKI

By . M- ﬁf

Of Counsel
JAMES A. GORRY, ITIT, p.d.
Broyles, McKenry & Gorry
35th Street and Pacific -Avenue
Virginia Beach, Virginia 23451 _ 30

I hereby certify that a true copy of the_foregéing
Plea of Release and Motion to Dismiss was mailed to all counsel
of record, this 16th day of January, 1976.

/ James A. Gorry, III




C VIRGTIA:

I8 THE CIRCULT COURT OF Ul CITY OF VIRGINTA BEACH
JOAN E. WNIGHT,
_ Flaintiff, - . .

vs. ' :. LAW NO. 15,980¢

THOMAS WALTER ORLOWSKI, ET ALS.,

Defendants.

EDVARD R. WRIGHT, INFANT, ETC.,
Plaintiff,

vs. . LAW NO. 15,987

THOMAS WALTER ORLOWSKI, INFANT, ET ALs.;z |

Defendants.

e e e m a am wn e L e WY G G e S e S A WP e = e - R Y = e e e e am e -

OPINTION

These cases are before the court on Special Pieas of

Release filed by defendants McCrea, Landry, and Trustees for the

Barry-Robinson School for Boys, counsel for other défendants

having indicated similar pleaé will be filed.

‘Statement of Facts

Government Employees and Stuyvesant Insurance Companies
issued home owner’é‘liability policies covering defendants
Orlowski and Hendfix, respéctively, and;undertook to defend them
in these two actions instituted by the plaintiffs for medical

expenses and serious personal injuries sustained by the infant

plaintiff Wright. The .ther defendants were sued as joint A

tortfeasors. : ' : , "




|

i

Geico and Stuyvesant each paid $25,000.00 to the two

S/ '
plaintiffs, the plaiintiff Edward R. Wright having attained

wajority age since these actions were filed in September, 1572,

In return, the plaintiffs exccuted agreements entitled "Covensant

—

Not to Swe'" to each of the insurance companies, but expressly

reserving the right to proceed ayainst all defendants including
3

Orlowski and Hendrix. Despite the written agreements it appcafS'

that there was at least a tacit understanding between counscl for

the:plaintiffs and the two defendauts that a non-suit’would be

taken as to the two defendants b:fore the case went to the jury.

e

—

There is no question that counsel were acting in good

faith in an attempt to avoid the transaction operating as a

‘release of other joint tortfeasors. It appears undisputed that

L 4

the injured plaintiff is a quadriplegic and that the attorneys

retained by Geico and Stuyvesant felt it was in the best interest

‘of both the respective defendants they represented and the

insurance compahies to pay over the policy limits as they did.

Conclusions of Law

Virginia has consistently adhered to the strict common

law rule that accord and satisfaction with, and the release of,

one joint tortfeasor releases all. In Cottman v. Whitehead,

209 Va. 377, p. 382 (1968) the.Supreme'Court of Virginia said:

'""We have recognized the conflict of
authority on the rule and the criticisms
of it ----, but we have declined to change ’
‘the rule, and we decline to do so now." 32



|
|
|
?
!
|
I

i
i

covenants

The plalntlffs contend that Vlrglnla recognlycs

not to sue, ciLlng the 1963 casec of Lackey v. Brooks,

Adm, 204 Va. 428 where itvwas sald:

agreement.

covenant not to sue one Joint torLfoaqor
as distinguished frow a relcasc, does not
operate to discharge the covtnantor “claim
against other joint Loxtfoasowa. e

\

"By the great weipht of authority a

"Upon the samc principlo a bare covenant’
not to suc the master for the tortious act of
the eu:vant 1s not. a bar to an action against
the servant for the latter' s misconduct,----"

{mphasis supplied)

In Lackey the covenant not to sue was part of a lease
At page 431 the court specifically pointed out:

"While this provision partakes of the
nature of a release, therc is no clzim that
such was its purpose and effect. At the
time the lease was entered into there was in
existencc no claim to be rcleased. The p pro-
vision clear]y indicates the lessor's inten-
tion to refrain from enforcing against the
lessee any claims for damages to the leased
vehicles which might subuequently occur "
(Emphasis supplied) .

Thus analyzed, it becomes abundantly clear that in the

Lackey case the covenant not to sue was executed before a claim

for any wrong existed. No tortfeasor was in existence. There

was no claim to be released. The decision in no way éhanged

Virginia law as to the release of a joint tortfeasor so force-

fully reiterated five years later in Cottman. Supra, 5?53

Plaintiffs also advance the argument that the covenznt

‘not to sue was an agreement with a third party - not a joint

e e e e



tartfeasor. Any rolationship between the plaintiffs and the

insurance companies necessarily arose out of their claimgagainst

'
i

i

the insured defendants whom the companies werc required to defend.|

under the terms of their policies. The statutory law of -

Virginié, Scc. 38.1-380 of 1950 Code as amendod, provides that

no plaintiff may maintain an action against an insurer of a

defendant until after judgment. Before judgment any dcfonsc to
- S

e

the claim can be made only in the name of the insured. As said

inIEmpﬂgycr's Liability v. Taylor, 164 Va, 103, p. 110:

"The defense of the claim can only be
madc in the name of Bushnell (the insured),
the rulce in this Commenwcalth docs not

permit plajatiff, be o 1eaueing hor claime
to judement ) te maintain an action ¢n the
policy."
- _
The ripght of the insurance companics to defend or
[
settle the plaintiffs' claims prio; to Judiment can be allowed
only in the name of, for and on behalf of their insurcds.
Nor can there be any privity of contract between the
parties. The liability of the insurer to the plaintiff is not
fixed until it is made to appear that a judgment has been re-

)

covered against a party who comes within the provision of the

policy. State Farm Mut. Inc. Co. v. Justies, 168 Va. 158, p. 168,

. ‘
Until judgment against the ingured, which by statute

- enables the claimant to proceed against tho insdrér the

i

|

l
!
[
|
l
!

insurér' sole responsibility under Lhe terms of its pollcy is to

oyt v S

defend or settle in good faith on behalf and for thc benefit of

the insured. Only after judgment does the¢ insurer have any

liability exposure to the claimant. o ~ 33 A



5 suits now pending ---=

.contract.

In fact, the dcfendant Orlcwski, with his parents, and
Geico entered into a written agreement (Def;‘McCrea's E#h. 4y
dated December 27, 1974, prior to the execution of the agreement
entitied_"Covenaht Not fo Sue" betwecn Geico and the plaintiffs
dated January 21, 1975. In eiplicit words tﬁe Orlowskis
authorired Geico to tender the full $25,000.00 coverage to the
plaiﬁtiffs "in éettiement of all claims, demands, and causes of
actioh which éaid Joan E. Wright and Edward R. Wright may have
now or in the futdﬁg,'known or unknown, against Government
Employees Insuranéc Company as tho'ihsufer of Thomas Walter
Orlowgki, or. ggy_gi_gﬁ_whiéh have arisen ---- out of the inciden
occurring Octobef 30, 1970, andiﬁhiéh is thc subject mattéf of

!
*

The, agrecement further provided that acceptance of the

noney by the VWrights "in discharge of all claim --- against

Government Employces Insurancc Company or any of us ----"" would

‘release Geico.from any further obligation'under the policy

For the reason stated, it appears that under the law
of Virginié thé p1aintiffs' traﬁsactions with the insurénce
companies resulting in the execution of the qoveﬁants not to sue
must be held té be releases of the defendants they represented.
The companies had no right to execute any agreement with the
plaintiffs except in the name and for the benefit of the insured
defendants. The covenants'of*the plaintiffs not to éue inured

to the benefit of those defendants. One claim has been settled

with two joint tortfeasors, resulting in the release of all 3%



other‘joint tortfeasors.

p. 312;

As stated in Shortt v. Hudson Supply 191 va. 306,

"--~-where two are jointly and severally
liable in tort for an injury caused by,
their negligence or misconduct, the satis-
faction of the injured party's single

cause of action by one discharges the other,
since the transaction is similar in its
operation to an accord and satisfaction.
This is true, even though the parties did
not intend to discharge the other joint
wrongdoer.'"

Accordingly, the Special Pleas of Release, in the

judgment of this court, should be-sustainéd.

An appropriate ofder referring to the reasons stated

in this opinion will be ‘entered when presented with endorsements

of all.counsel and any,exceptions.which.may be noted.

february 18, 1976 | w///}jﬂ/ /

JUDGE




VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

JOAN E. WRIGHT, - ‘ zﬂaai~b,w19 Y
WRIGHT THIS. L2, DAY OF.LLL
Plaintiff, ' o '
v. _ ‘ LAW DOCKET #15,986
THOMAS WALTER ORLOWSKI, etals, '

Defendants.

EDWARD R. WRIGHT, infant; etc.,

Plaintiff, |
v.  LAW DOCKET #15,987
THOMAS WALTER ORLOWSKI, etals,

Defendants.

This day came the parties, by counsel, upon the Special
Pleas of Release filed by defendants, Richard H. McCrae, Jr.; |
Conrad J. Landiy; Mark Doﬁbrowski; The Trustees, indi?idually,'of
James‘Berry Robinson Home for Boys; and Franciscan Friars.

It appearing- to the Court, after maturely considering
the evidence presented and argument of counsel, thatlﬁhe trans-
actions of the plaintiffs with Government Employees Insurance
Company, insuref of Thomas Walter Orlowski, a defendant in these
actions, and Stuyvesant Insurance Company, insurer of Edwafd
Joseph Hendrix, a defendant in these actions, in the exeoution
of written covenants not to sue, constituted releases of defen-
dants Orlowski and Hendrix and, under the doctrine that the
release of one joint tort feasor is a release of all joint tort
feasors, all defendants were released from the claims of the
plaintiffs, as fecited in that certain written Cpinion of the

Court dated February 18, 1976;

36




NOW, THEREFORE, it is ADJUDGED, ORDERED and DECREED
that the Special Pleas of Release be and the same hereby are
sustained and that summary judgment upon said Special Pleas of

Release is hereby entered in favor of all defendants in these

actions, to all of which action of the Court the plaintiffs, by

counsel, objcct and except.

, v/ ,
ounsel for Thomax W lter Orlowski -
< gen: %

Yotk S Wsites

Robert G. Winters

Counsel for Edward Joseph Hendrix

<Eghn F ﬁfz y‘ e _
C sel fo 1 Q?r H. MgCrae, Jr.
f/’éc j/ﬂ%akﬁa _

/
counsel for Conrad J[ andry
?

/

/ﬂZiA/T /L$¢\ Vg

.John B. Preston

Counsel for Martézziziiifki
A - £

Donnell P. Davis

counsel for Trustees, individually,
and Board of Trustees of James Barry
Robinson Home for Boys |

N\ Sonn 188 @Mw@\

Nelson W. Coward
counsel for Estate of

Thopfd nvreg;/
.”'/4.-

ose A. Gawrys
CounseLffpr Est. of Harry P. Moore, Jr.

7 o $272

William B., sSmith ' | o 37

Counsel for Franciscan Friars



SEEN /AND EXCEPT] é NOTED:

Ucb—ern

Wayne Lusltig
/Counsel for Plaintiffs

ENTER:

N ~Judge

Cgoy Teote /p n V. antross Tloerk

dehais (AL ) o.c.




JOAN E. WRIGHT,

Plaintiff,

v. LAW DOCKET NO. 15,986

THOMAS WALTER ORLOWSKI, et al,
Defendants. Sy

x k% X % k Kk K %

_EDWARD R. WRIGHT, Infant,_etc.,

Plaintiff,

s s% se ee

v. LAW DOCKET NO. 15,987
THOMAS WALTER ORLOWSKI, et al, :

Defendants.

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

TAKE NOTICE that Joan E. Wright and Edward R. Wright
do hereby file this Notice af.Abpeal of their intent to file
an appeal from the Order of the Court entereavin the above-
styled caﬁses on Maréh 15, 1976 whereby these causes were
diamissed upon summary judgment in favor of the defendants
upbn their Spacial Pleaa of Rélease. As and for their Assign-
ments of Error, plaintiffs state that the Court erred in enter-
1ng said Order in that the same is contrary to both the 1aw and
the evidence in that:

| 1. The Court érred in finding that the transactions of
the plaintiffs With Goverhment Em?loyees Insurahce'Company and
Stuyvesant'Insurahce Company constituted releases of the defénd-
ants, Orlowski and Hendrix;

'2.. The Court erred in applying.the doctriné_of release
of one joint tort feasor as a release of all joint tort feasors
in the instant case;

3. The Court erréd by entering up summary judgment in
favor of all the defendants in light of the evidénée and law

presented.



Transcrlpts of two hearlngs held in thls matter will
be hereafter filed.
JOAN E. WRIGHT AND EDWARD R. WRIGHT

By v I

OF Counsel v

Campbell Lustig and Hancock
-+ 1340 Virginia National Bank Building
Norfolk, Virginia 23510
I hereby certify that a true copy of the foregoing'

Notice of Appeal and A551gnments of Error was malled to all -

counsel of record on th1s a§53a/ day of March 1976

26f Counséilfor_Piainfiffs

b
D
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involving Geico will be received into evidence

THE COURT: The covenant not to sue

and marked Defendant McCrea's Exhibit 1 of this

date. The covenant not to sue involving the

Stuyvesant Insurancé'Company will be received

in evidence~and.mafked.Defendant McCrea Exhibit

2 this date. | |
(So marked by the court.)

TH

=

COURT: How old is the infant plaintiff
at this time, Mr. Lustig? : _
MR. LUSTIG: If-your‘hdnor please,'he is
over eighteen. | v_ |
| THE COURT? At this time?
MR. LUSTIG: Yes, sir.
THE COURT: And what is his date of birth?
MR. RIXEY: I think he was eighteen when
these documents were exééuted, was he not, |
Mr. Lustig?' |
MR. LUSTIG: Yes, sir.
THE COURT: -Can we stipulate that?
MR. RIXEY: Yes, sir, we certéinly can.
JMR._LUSTIG:A Yes, sir, I believe that
is true. _
| .THE COURT: On the 7th day‘of January
1975, it is stipulated that the infant plaintiff

4
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Wright was eighteen years of age or over.

MR. RIXEY: The Stuyvesant agreement
apparently was on the 7th of January and the
Geico agreement 6n the -~ |

THE COURT: ZISﬁ of'Januafy.

MR. RIXEY: 31lst -- 21st I suppose.

THE COURT: Looks like tweﬁty-one;_

MR. RIXEY: And, your honor, I don't
think that there‘is any question about the
authénticity of those signatures there. They
were furnished to me by Mr. Lustig, and.I would
assume that he would stipulate that the signatures
are valid signatures; | | |

MR. LUSTIG: Your honbr, I would stipulate
to that and that I have every reasén to believe.
that the signatures of the representative of the’
insurahCe company-are also valid. | v

\MR. RIXEY: Well, my copies do not carry
the.signatures'of the insurance carriéf.' That
would not be necessary, but in any event, it may
well be that they.are on theloriginaIS‘with the
companies. S

THZ COURT: The copies that have been

. presented to the court do not show a signature

of any representative of either insurance company.

4z
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MR..RIXEY: Nb, sir. I don't think that
ﬁhere wouid be any question about the fact that
twenty-five thousand dollars wés paid by each
carrier,_and'Mr. Lustig has freely admitted that
to me, as/have éttorneys Fears and Winters, and
so I assume that's not.in issue here today.

| THE COURT: Mr. Lustig? |

MR. LUSTIG: Your honor please, in
accordance with the égreement'between Stuyvesant
and thevplaintiffs and Geico and the plaintiffs
twenty-five thousand‘dollars was paid for eéch_
covenant not to sue. v

THE COURT: All right, sir. So stipulated.

Mr. Rixey? _

MR. RIXEY: Your honor, the balance of
my presentation today would be a review of the
documents and an argument upon the law applicable
to these documents, the Virginia law. |

THE COURT: Am I correct in assuming the
question is whether or not a covenant not to sue
is the equivalent'of a release? ‘

MR. RIXEY: I think that's the basic
quéstion before the court.

THE COURT:. Do you agree that that is

the issue, Mr. Lustig?

JAIME & BROWNING
CERTIFIED SHORTHAND REPORTERS
COURT REPORTERS
NORF LK VIRGINIA
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MR. LUSTIG: No, sir, that is not the
basic issue in this case. It is a sub-issue.

The basic issue is whether or not a
payment by an insurance cdmpany unider a covenant
not to sue agreement as set forth herein is the
release of a joint tort-feasor.

THT COURT: I think that you have defined
tHe question.in morevdetail.v

MR. LUSTIG: Yes, sir, but th§ essential
issue is is the -- in other words, if framed,
is the agreement in the form of and language as
set forth before you in the éxhibits, is-an
agreement by an insurance carrier as contained
in these documents, with an injured ﬁlaihtiff,
the release of a joint tort-feasor for that

joint tort-feasor's negligence so as to then

’~bring into play the Virginia law that the release

of one joint-tort feasor for his negligence is

a release of all joint tort-feasors for their

negligence.

THi COURT: All right, sir. I think
that's probably refining the question more
definitively.

MR. LUSTIG: And our position, if your

honor please, in terms of opening statement is

».

4

T
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THE COURT: 1It's been pending since
September 13, 1972. We should try to dispose

of this matter, and I do not want to continue

thlS case from the time it is now set to be

heard Qn its merits, but obviously, in view of

‘the developments thisvarning on the special plea

of'release_there is a lot of work that has to

be done. .

Before the court at this time are the.

two documents. and Mr. Rixey has offered into

evidence what purperts to be a.copy'of the
homeowners policy between the Orlowscls and the
Government fmployes Insurance Company

MR. LUSTIG: I have no objection to that,
your honor,. | |

THE COURT: All right, sir. Well, we
will admit this in‘evidence as Defendant McCrea's
4xh1b1t 3 of this date.

(So marked by the court. )

. MR RIX'Y I also have this other

'document which we have offered your honor

THE COURT: I don't believe that
Mr. Lustig has stipuleted that this is --
MR. RIXEY: No, s{r, he has not.
THE COURT: Although it may be offered

. " P .
€ - T },;; .
& Pl N oo

& o i
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THE COVRT: The case of Bdvard R. Wright,
infant, versus Thomae Walter Oziswski mnd others,

and Joan B, Welyght wversus Thosss maw wmx

mw others,
Mx, Weyne Lastig for the piaintiffs and
sumerous attorveys for the various defendente.
 Swesr the opart reporver,

firat duly avore.)

THE COURT: Mr. Riney, are you representing |

the platntife?

MR, RINEY: X represent one of the sany
datendunts, Your Nonor, aad we were huve befere
you badk on Desenber the 23rd on & ples of
rolamse and & motion to diemins in beth of these
caves, |

The Bouring began and went on for sn howr
or 80 a little back and ferth and, fisally, the
court, recegaising that the hour wes gekting late
in teres of your other scheduls ~ and it was
juat Defoce Christeas, Ot Cotesn < we postponed
the heavisg to come baek at & later tine. The
save Oay wmm,r as the day te csme back
in, |

I COURT: The case was originally set

, mmmnmnxmwm |

-
[

3
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for trixl, I believe, today? -
MR, RY Yos, sir. Mr. Lastiy wes

kind encugh 5 suggest vt there was nothisg

Suviolnte abaut the trial date and we could Mave
teday 0o hawe the motions heazd, bet ¢he future

would be dictated by the ruliags of the court.

THE COWNT: Gentlemen, if ywa weuld just
give me u Bew rocents to m&m mvmm that
wers taken at the hearing on Decesher the 23rd.

MR, LUSTIG: Yeur Bomox, sheve were ales
sone eshibits that weore pmmm 0 the court)

mmammthMomm:rmu |
and an issugance poliey, |

HE COURT: Yes, eix.

Gentlenen, after refreshing wy revollectiss,

it appears that in the hearing on Decevber 1)rd
the iswue am»w to the cour: was & whl
plea of roleass, the defendants claiming thet
two instrusants executed by the plaintiffe with
twn insurance conpanies e one, yveransat
Seployees Insuranos Company, and the other,
Stuyvesant Insusance Company ~- &nd entitled

A covenant nol SO sue® were, in fact, releases,
which operaved to releass other defendants which
were slloged ts be jeint tort-feasers. .

[ SO,

JAIME & BROWNINT
CL&TIFIED SHORTHAND REZrvOR v
COURT REPORTERS
NOCRT OLK, VIRCGINGA



2 subatantiate that powition, and Kr. mﬁ-. z
) s think, bad gomething to say about we

nl 4 MR, RIASYs m yepresents ane of the
5 . co-defendants.
e , TRE QOUSTy «= about it had bess held that
7 it is {smaterial whether or ot the persons were
8 joint tort-feasors under the Zhartt vermus Hudsor
0  Sugply case and cited ygla pallin vexsus |
1o 166 Virginia 374, for the proposition that even
i though an auployer and esployee may not be joint
12 mm-&-ﬂéoamm. they are, mwrmmd. joincly
2 and severaily iiable and that the claim cannot
1 be divided.
s | Nr. lustiy ok the position that the
e documents constituted agreements between the
insurance company and the plainuiff, and that

! e release of & stranger was not in ‘w&vmy of
b contract with the imsurance cCompany .md did not
2o amount o a relesse of a joint &x@wtmamr. i_
2 It was recognized, I belisve, that
22 virginia adherss to the authoxrity ¢ited, which |
29 La mamrﬁ to the migh¢ of authority elsewhere.
24 At the conclusion of the hearing, the
e case was mtix;mﬂ unt:_i.l today for the purpose 4‘?‘2 i

JAIME & BROWNING | l
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. of hearing additionnl evidence as e any

2 agreenents hoﬁwwan the insurance cowpanies and ;

o thnii insureds, and that Qiscovery as requested

N was ordered, with the exveption of thoss iteme E

6 which the ssurt deleted,

Goatlowen, it seeme to the @ourt that it |

7 ! was guite nsterial an to :mm oaﬂuy what any

. understanding batween the insureds on behalf of

5 whor these insurange companies settle these clﬁtns

o | might have been, | |

’ MR, LUBTIGs 1If Your Bonor -

y 2 THy CoUvRt: I'm goiny te gi'ﬁ you Bll a *
% chance. T want you to know what's ias the oourt's |

wind, vhether it’'s right or wrong, and give you

an opportunity to correct Lit,

R, LOSTIG: I just wanted to make inquiry
Becauss we had a deposition that was taden on |
that point and Y don't know if the deposition has

been filed, |
THE COUMP; wWalt & winzve, 1°'11 leok. .
Just one u&immtz«.
T¢ geens to the court that what was cited g
to the COURE = ¥ hnve rot read these cases
mnmllf ww that there might be » distinetions ;

Petween ot insuxed settling with his own xmumn,oo ;
: 4%

CURTIEILL SHORTHAND Rec ORTERS
CCURT REPORTERS
NOWFOLK, VIRGINIA

;.__., -
]
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.
% ,
: , worpany andey m terns of the contrect amd sn i
insurante ogmpany chrrier sottling with a third }
parcy on behalf of the insured usder the terms of f
a & CONLXACS.
5 It seens %o the court that wmight be an
E inportant distinction.
’ With thav, m. Lestig, I'1l) be glad to :
o hear fron u. You thqﬁimd aboit certaln :
_ - |

o -~ o BA

| to tuim B Mm:imm concerning tm.a -q@utﬂon of

depasitions mu were taken? |

&ﬁ’k; WXM} You, sir. A deposition was
taken of Mr. Orlowski in Mmb@t, I believe.

z-m* RIXEY: Late Decerber, yes.

MR, LUETIO: Yes, sir.

MR, DAWVIS: Twenty-ninth,

MR, ANTIG: The deposition was divided |
in half. I took the deposition Dased upon the |
question of liability and then Mr. Davis proceeded

release, |
m COURT: wWho was the court reportex?. .
HR, LUSTIG: 1 Aidn't get -
KR« GIBRYs Audrey Grizzle.

MR, LUSTIG: 'm;}af@nﬁla, eounme]l has o
copy of it, I 4o rnot. f
THE COURT: Gentlesen, when 414 you get thcl

JAIME & BROWNING
Co R D SHORTHAND REVOH i

COUNT REPORTLRS .
NORFOL K, VIRGINIA
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copies of that deposition?

HR, DAVISy ‘Yesterday,

TRE COURT: You might look over it and
$0Q ~~ |

ME, RINEYs 1 don't know if it's

partigalarly pextiment., It's all Mamy. is

it not, Mr, Avie?

. KR, DAVIS: As I recall, young Orlowski
stated -- this is t;ht. My - gne of the boys who
allegedly participated, He adwitted he

partieipated. The only one, I think, who Aid.
na, LUBTIS: This was one of the insuced,

Your mmr;, vam‘ﬂa a poxtion of the ﬁmﬁikwﬂ wvas
taken by Nr, Davis, which would be my purposse,

since we aze mmw further teamwmy, mo read

“into the record ¢t the court the deposicion that

waz taken by Mr. Davis of Orlowski on this issue
mnmmim the ml&au and hig ummmmmg.  §
would ask leave of the court to do 50, and we
ask that it be £iled,

THE QOURT: This Orlowski that pou refer
to wos an infant ai the time of 'm ocgurrence?
MR, LUSTIGs At the time éf the

poeurrence, ook at m‘tlm of the o=
THE COURT: Not at the tice the papers

5
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ware execuied?
MR, LISTIC: ThHat's correol, Aad ho was

the _inwmé of Governwent Employees, one of the

two insurange companies with which the plaintiffs

entered into the covenants aot to swe, which the

enurt has beform i,

KR, CONARD: and his father was sctually
the tnsured. |
MR, LUSTIGs ‘He is the nwmed cort-feasor

THE COURT: He is, also, under the policy

of the insured?

MR, IASTIG: Yes, sir.

THE COURT: 'mktlﬁmn, are theve LHeo
deposicions?

mz.; DAVEE: Ho.

ME, LUSTIG: o, juat one, Your Honor,

THE COURT: Let‘s recess briefly. 14
like to have it, so I can follow along with you,

KR, DAVIS; 1 would, irmediately before
recossing, like ko call Lh& court’s attention to
the lower portion of Page 4.

There Y asked the quection of Thoras
Orlowskis “How, aﬁboﬂue‘nt to this n@i«l‘nt.

do you recall entering into any type of agresment

o |

<7
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with Govermwent Employoes insurance Coupany

2 whe reby they were to Wy some mpnies on this

. case?” |

a  Answer: *I never handied none of that.

s That was discussed between Hr. Gorry and my

o father," _ |

, MR. LUSTIG: Continue rmeading, please.

. MR, DAVIS: °I couldn't evem tell you -

. like I said* - D

0 TRE COURT: wWait eill I get & copy, so

" 1 can follow you. | | |
12 MR, DAVIZy 2 jﬂu& wantad to call that ko
13 your atiention. _ .

14 | MR, RIXEY: If Your Honor plemss, I would ,
15 want the court Lo kum that conaistent with your
18 pravious suggestion, we were pxwia o go ihud
17 this rmorning whth additionnl evidense, and I have
18  ¥r. Winters and Mr. Fesrs here, who are the
19 attornoys who m@rnmma these twy defendants

20 involved in the covenants not to sus. They'ce

21 here in the fourtroow prepared to testify at the
22 court's convenience. |

s ~ THE COURT: A1l right, sir, I'm delighted
2a that they’'se here as witnesses and 8ot as counsel.
25 MR, WINTERSs Maybe weo _sm;.'s,m have muu_u;l\. 5y

JAIME & BROWNING
CERTIFIED SHORTHAND REPORTERS
COURT REPORTERS
NORFOLK, VIRGINIA
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Your Honox. |

M3, RINEY: It's a ticklish sisuation.

THE COURT: Off the record,

(0ff-cha-rocord discussion.,)

mg QOURTT  Genilemen, we ﬁgmn& the copy
oL the depositicns Me were isken Decesber }.3%!:.
1978, of Thouas Walter Orlowski. They hod just
boun received in the clexk's office and I will
wark t;m filed at this tine.

mm mm;. Hr. Lustig, 4id you mm to

yammm; any evidenge?

« LOSTIGs That was the amly evidence X
had. 1 mmm the other side has some widnm.
Youx Bonox, , |

THE QOURT: X8 there anything in this
deposition that you wl«h to pamimurly anil to
the court's atzention and argue?

KR, LUSTIO: Yes, sizr. Yes, sir. I think |

the deposition is short and should be resd in full

by the coure, mt especially on Page 4 under the ==

THE COURT: I know there is a moticn on
the other side amﬁ they have the initistive, but
I think when s #nded that you Rad the s"loor.

« LOSTIG; Yes, sir.

THE QUURT: A1) righe, siv, - 0%

JAIN o RROWRMING
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- on Page & mmdi@ated -~ wag asked the qme-ci@nc

handlmdvnaﬁa of that, Tt waz discussed beﬁhcca

on the iammxam@m, what hind of incident occurred,.®

 discussion and so Porth?®

“him and my pother together, kind of businese

MR, LOBTIG: leawski uma ;duntifiad and

“Sow, aubawquaﬂ& to this aceident, do you recall
entaring inte suy type of agreement with
Qavéwamonﬁ_wwyzawmmﬁ'mnauxamma Coppany ﬁhareby
they wezre tw» pay sone monies on this omse?"

And his snswoer at the bottos, “I‘nevor

¥r. Gozry and ny ﬁakhuz; 1 a»mlam'@.oWEn tell
you -~ like I said, I don't even know how mudh
the ingurange sovers or what the aﬁxuuﬂiMGnt is

guestions *In other aox&s, your father
then woula'hﬁvm;hnan the one, along with
¥r. Gorry's advice, who would have handled the

Answer: "To the best of wy knowledge,

partners in the deal."

Thea a document, which has previously
been put ia evidence, was identified, it being
an agroemeat -~ a docuwent parked ‘&qiuamnnt".
aigned by the Orlowskis,

And then at the h@tb@m of wugé 5 it sayn:
“who told woe Lo algn tha’“ 'sr)

JAIME & BROWNING
CERTIFIED SHORTHAND REPORTE RS
COuURYT REPORTERS
NORFOLK, VIRGINIA
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Answers Wy parencs, They told me
Hr. Gorry needed ny signature on it. I reveuber

reading shis, now thax I look at iu, It didn't

- erose wy aind.” ’

~ Thes he wae ashed to identily m 'aiqnat:utn
and he ldeniifled the sigamtaxe, acd ii was made
an exhibit av the botton of rfage 6.

Then in the widdle of Fage 7, ix. Davis
asked the guestion - | |

THE CouRe: I f;mada this is t.lm BALEG AS -~
is this the covensnt with «-

MR, LUBTIG: 'm, #iz. He never signed the
covenant, This is o Mm‘mtw docuuent that was
tendered to the court last tise.

MA, RIZEY: I have all ihe docurents here,
@“”ﬁ I wanted 5 get them straight with the court
at the proper tlue, |

WP, LUSTIG: Bet this was a docupent.

THE COVRT: It's f£iled with the depositions?|

MR, LUSDIGs Yes, sir. |

THE COURTs 1 vhink as Yrustee's sxhibitc
Wamhﬂ-x b faz .mﬁz‘ﬁmfi‘mtwn? - |

M, LIEPIG: Weas, BLT. _":’im%‘;'u signad by
the Orlowskis. |

TR CaUNy AV mighi, siv.

JAIME & BROWNING
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MR, LUSTIZ: And iis language, of course,

ia before the mourt in the dncument.

Then on ?age 7, bs says: “How, bave you

h«m any crmwerm%mm with Mr. Gorey mn«mm
the execubtion of this aqawmm‘“”

| "He, I didn't talk o his &k alil sbout
that. A couple of times I have Leen in the off
on other cases - ﬂifﬂwwt things be handled.

ioe

for wa. I discuseed how the othay M§-is"-mxm

out == Wright case, He said nothing, 8t a
srandstill, He explained a little to me about

what was happening. I knew sone kind aﬁ know ledqa.

that me ingazance cownpany was wium m pay -~

- pay X mmmz af dollars, insuead of ﬂmmmg

evexyhady tzhmwgh the couct. Sovebody like
legal dﬁ'ﬂmrszw was going to trxy a wﬁthm&nt.
instead of dragging everybody through it in the
United States,* |

"Who wis present when yau sigaed thisa?'_’"

”i'tﬁy PREELLS . *
"JR8 1Xf. Jorxy pressnt, 3iso?*

‘!m'k

"dns ithave any additional ém@m’& mn&ing _

given to yma, ather thaa what uwma amnxn

this agreeneni’”

in

5%
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"m, my parents just said they wore going
to offer the insarBnce money -- the insucance money

WwaAs goinyg o oflfer to pay thir, Like I undexotood

Lkt was someihicg like a setilement aﬁﬁ of sourt,

#e'll pay 40 much fioxr the damages -« whatever
occursed ~- and mt’a it.”

Waws bions  “Well, was thers any
vaderstandiag, Lo your knowledge, that as a result
of yous lnsurance company paying this cwenty-five
thouwansd dollaze ia dischasge of all c:ﬁ.aima that
ymz Wwoald He awmmw £xou the saiz?” |

3 tendered an mhjwmm, wkim the court

will find § lateg w‘itlu!rm.

Angwex: "The way I understaod it, the
ARSULANCS CORPpARY WAS QOing Lo propose 9r Sudmit -
you hoow, throw il out there to be hicked argund,

 the weenty-Live thousand dellaxs, if somebody

wanted to tmke it. If chey &idn't want to take
it -~ whatever -~ and st the time they decided
wmm:: or ot te cake the mnay, that would |
either have been like to the cgurt triml and a.t _
the end of ihe case or it meant like that the
xmm:mmm' canpany, if they pald thelis twenty-five
thousand _d@lmw, und'.my itiu, yau koow,

1
0

might ssy this ching went Lo court the way I

JAIME & BROWNING
- :CERTIFIED SHORTHAND REPORTERS
COURT REPORTERS
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-mmnm, Lf my portion or my whstaver -« 3
don’t know how you call tt. I dea't kaow vhat
the word is -~ say fifty thousand dellars, that
is the money turned out I had to WY. 1ike found
aguinst me; the insurance company would fpiy
Mm#wﬂw thonsand dollars and they would be

off the hook, They m,m be out af m pieture

and it would be up to me to Come up with another
twenty-£ive theosand dollazs.”
2 withdvew my objeetion and ¥x. Smith

‘said, “So ahoud,"

And he said, "Row, if the twenty-five
thounsand dollars coversd the whole settlement
or agresnent, you koow, like say it was only
twenty thousand dollaxs, then the nusber they
arrived with, the :immm CONPARY PaY
twenty-five thoussnd dollars and that was the end |
of the line, 7That wan the end of the aihﬂl and
everything, Well, it wes over with and that would
be it for me. Then I wouldn't have to pay no
monay. Bat Like I say, if it was thirty thousand
dolinrs or £ifty thousand dollars or a Bundred
thousand dodlazs, whatever the anount would be,
the insurasce company was responsikle for | ey
twenty-five sthoossnd dollars. uwhen they paid the
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first twanty~five thousand dollavs or lessor
amount, that clsared them in the case. And if
twenty-€ive thousand dolinre covered the whole
amgunt, then we were both cleared. That's the
way I understood it. That was the mﬂm 3
wanted to sk you,® |

Guestion: "You are being deposed.

. Answer: "That is the way T wnderstand it.®

And then the talance is with zeference te
the document, Exhidit 1, and who paid the
premiug, Mﬁm was fifteen at the tise this
ineident oeourced, which eccurred ia 1970,

Guestion st the Mottom of 18: “And as
Cur as what wat — this was your pasents’ |
insurance. 6o 4id they, as you mmirwaﬁnd it,
talk with Mr. dGorey about how to MMM it and

“Yes, thuy handled that part of it.®

"And you were just ssked to sign this,

which you idr%

| Answer: “"Yes, I was told that, It was
halfway explained wo we or sonething. YThat's
where I got m explanation I just gave t:a you."
Questidn: “And ﬂnm is your best

regollection?” | . .. 60
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Anwwer: "And I read it. X never
discusand ik with Mr. Gorxry. Ny pavants MM
1&%%&&&»& they wxammnumw..

I was advised s sign it. Re said wign this.
That's wheze ny Sith is in Nr. Qoexy, e I
signed the thiong.* .

"WhEt you're telling us shout the effest
of it is just your best ummunﬂim M wha &
othar people have wid youy”

Answers "Pes, what I amn put sogether,”

- CTHE OOVBR: ALY wight, sir. Sew,
gentlemen, I undesstand that you wish o offer

other avidenos at this time?

MR, RIXEYs Yes, six,
_ TER SOUNTs  Paxties whs aze going to
testify, plaasy stond and be sworn.
(Mzoupen 813 witossses were salled up
and fivet dely wworm.) o
HRe RIXEYs If Your Benor plosse, before

we get inte thay, Ry X juat esay & wosd or twe?

Fizst of All, Jobn Presten zepresents
Dowbvewski, one of the defendents, and he's held
over — Beld up in Worfolk o u sArry-ever fury
onee and will be heve just In soon 40 et cane

mmtm.‘.? but he -WM that w not Weld up this

61
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by three Sxlows

- hearing, but go abead in his absencs.

THI COUBYS ALl right, sir.
ER, RINEY: Mmber two, belfore we get to

the witoessus, I would want to he eartain that we.

have all of the documents before the meurt in
the masoer of the Orlowskis, and I juet don't
revall ,mw ALl of the matters that you had
from the iaat Deszing. |

Do you have the agreenant that ma axecutad |
ke and Mr. Gorxy?

MR, LUSPIO¢ Thet's Depesition Bxhibit
Nuwber 1, Judge, |

MR, RIXET: I don't have one in the back
of my depomivion. |

‘ THE COUNT: Yom, sir, That is an
agresment dnted the 27:h day of Uecesber, 1574 ~-

MR, RIZEY: Yes, oir.

THE COURT: - sxsvuted Ly Thoums Walter
Orlowski, Thomss X. Orlowski, Joan €. Orlowski
and Mr. Jamws A. Gorry, I1ZX, counsel for Thomas
Walter Orlewski, Thosas K. Orlowski and Mrs.
oxlowski. |

¥, RINEW: I have anotber oopy in the

event the sourt wants it separate and apart from
| 9

the deposition, . Vi
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THE COURT: 1 think we better ds thaty

otherwise, the deposition will not appear to be

complete. This will be received in evidence at
this tive. ,
This will be Orlowski document —- the only

 other Orlowski document they've got -

MR, RIXEY: Is the covenant not to sue,
THE COURT: -~ i3 the covenant 20t to sue.
MR, RIZEY: And on the back page is their =
TRE COUET: This is executed by the Wrights.
MR, RIXEY: And is there a separats page
behind it, which is a receipt? It's not entitled

'aaythiw. et it's another document &muhd by

the Wrights,

THE COURT: Yos, sir.

MR, RIZRY: 1f you have those documents,
they axe the Orlowski doguments with reference.
to dovernment Brployees Insurance myany.

MR, LUSTIG: mza is also one other
docurent, Your Bonor, that ia the imunneo muéy
of aEyco. | |

MR, RIXEY: That's right, _

THE COURT: The docusant just referred to
by Mr. Rixey was raceived in evidence at the hearing

on Decawber 23rd and was marked Defendant | SN
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MoCrea's Exhibic 1 of that date.

The covenant not to sue exeguted by the
Wrights on the 7¢h day of January, 1978, with
attached identification *Greansnt executed by
the sane pamm will be received in w:i.dam
on the same date and marked Defendant McCrea's
Bxhibit 2, |

And then the copy of the Government

 Employees Insurance Company policy Sumber H17164E,

effective dute 8/23/73, was mivgd' in evidence
oo the same date and marked Defendant mcxﬁ's.
Exhibit 3.

MR BIXEY: ALl vight, siv, MNow, in
refexence tp Hendrix and the Stuyvesant
Insurance UOmpany.. |

THE COUKT: And the agreoment not to sue —
I have the agresment not to sue, which I have
klzeady referred to, warked Defendant NoCres's

Bxhidbit Numbexr 2 of Decemberx, '75.

MR, RIXEYs That deals with Stuyvesant.,
You have one fox Stuyvesant and one for GEXCO
then? |

- THE COURILs That's correct,

$R. RIXEYs And that has the raceipt? 0/

THE COURTs Both of thew scem to. Bbe sure ;
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that's what you m:f",m t an @ m&wt;

nR, ZIABWs That's correct, sir. That's
right., | |

THE COURT: Thers wae a similar one om
the other docsment.

MR, RIXEY: In addition to Nendrix
and Stuyvesant, YWar Houor, we submit a oepy
of the draft, which was & draft for twenty-five
thousnnd dallade payebls to Bdward R, wWright,
Jorn B, wright and weyns Lustig, their attormey.

We G0 7ot Bave u copy of the GRICO
dratt.

TRE COURTs ALl xight, A copy of the
agreement introdused «~- or tendesred into evidenoe
will De macied foxr identifieation as Trustee's
Zakibic Humber I at ithe depositions talken on
Deaewber 29th, 1975, and which are in the
depositions, will de zeceived in wm at
this tine and marked 83 Defendunt MOCres's
sxbibit 4 of this day. | |

(received aod puried in evidanae by' the
coust as Defendant MoCres’s Exhidit Wumber 4.)

TS COURT: The draft referred to by
Mr. Rixey, being draft Muber 463273, dated
Decesber 37th, 1974, in the mseuat of twenty-five

Y
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thousand dollare, drswn to the amhx ot sanrd
R, Wrighet, .fman &. Wright and wayne Lamtig,
their wmmm will be received in evidence and
warked Defendant HESrea‘s Exhibic § of this day.
| (Received and warked in evidence by the
Gourt as Defendant MECzea's Exhibit Humber $.)
| THE COURYs ALl right, My, Rixey?
MR, RIXEYs Your Bonor, we call Nr. Pears
% the stand. |

SONN CARBOLE FEARG. JR,, mll.u! as 2
witness en bebalf of the s!azaaﬂnmt. having bean first duly
swoxn, wae cxanined and testified s follaws: -

DIBRCT EXAMINATION

2 Mr. Fenxs, !w: the recoxd, mm you state

your sk and aan. mamm?
a John Carroll Pears, 1440 Virginia Sational
Bank Bailding, Norfolk, Virginia, . 66
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G And you are an attorney, are you not, sir?

A : Yes, I aw,

px Were you the attorney of record at one
time for oue of the Sefundants in these cases, Thoras Walter

Srlowski?
A 1 was one of the attorneys of rwaord, yes.
Q A1l right. And who were you employed by
s represent mx. Oxlowski?
A Covernent Employees Insurance Company.
Q And are you familiar, xp. Pears, with

thy Geenments which have praviously been referred to this
worning? They would be she covenant not %o see, which is
Defendunt MECTR'S Ehibit Busber 1 - |

A By you will let me see them, I can well

| Q -~ and 2 receipt of some other docament,
which sonstitutes a fourth page theseof.
(bagument hunded to witness for

examination.) |
A Yes, I'nm familiar with this.
@ All zight, sir. And ure you fawmiliar,

also, with Defendant Nolywa's Ewhibit wumber 4, which is
an agresment betwoen three Mmgki,é and, also, emecuted
By We. deryy? |
(Document handed to witness for . O]
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F Yed, bt 1 don't hﬂhm this was mm
Upon. I think there was » socond agreenest that wae
satered ﬁnm.

L+ All right., well, when thoze agreeseats
were smseuted, were you and Mr. Gorry co-counsel of
recard f0x Orlowski? |

A Yos,

@ And 414 you supervise ox mu for the

| Oriowskis the exncution of these dosuments and mo )

PRy coxinin monies ta My, Lostig?

A X think mm sanerally true, yes.

There were discussions betwaen Kr. Goccy, nynelsf and
plaintiff's counsel,

Q@ And 4id your Sompany, GBICG, devernmeat
Employuss, issue a deafs M the sum of tmawwuw thousand
dollaxe te the uai.qhm and to N, m:tm paumut t the
sxscution of these docwsents?

A Yes, that's true.

94 Saw, Me. Pears, were themw any oﬁh‘z

written sgreomente betwesn any of theme pazties - that

would be the Qrlowskis and the Wrights — chat are mot
prosented ~- have not been presented to you in the form
of aahibits today? _

A AS I smid, I think there was < I don't

68
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have my file with we and it's in storage, but I think that -
Q If I wight help you a littie bit. It's

wy ummﬁ,nﬁinq that there were two agreaments and you don't

know whether this Desesber 27, '74, one is the xight one

or not?

-} That's right. I do not. I think there
wan a nmnqume agreonent; ,

G And why would there have been two

agreswents, Mr. Pears? What was the reason for that?

A I think the seeond sgreemant was so it
would clearly indicate that Sovernwent Employses was paying
the money itself, not on behalf of the Orlowskis, but so
that they would he releamed from the policy contrauct and
they would not have wu.euMExnme to pay me. '

In gther worda, they wanted to pay their

zaney and get out,

Q@ Well, in your negotiations and discussions
with counsel for the plaintiffs, was mm & diecussion as
to the ferm of these dmwmm that you were armm or that
ware being drawa and what wu. werxe trying ta &wm in terms
of a mhnw? |

A I think there was. The intent, at least,
was that the Orlowskis wouldan't de released.

In other words, it would not be a release

of any -~ what you would say would be a tort-feasor. it 69

JAIME & BROWNING
CERTIFIED SHORTHAND REPORTERS
COURT REPORTERS
NORFOLK, VIRGINIA




d. G, Fears, Jr. - Direat 28

10

12

R0

21

22

23

24

would be, einply, the insuvance company paying the tuli
ampunts #f its policies o the plaintiffe. Sovermmeat
suplaom Ingurance Company Ghen wbmw be dizcharged in
its polley obligations and Mr. Orlowski would be very ably
represented by Mr. Gozry. .

Q And you subseguently Aid retire from the

gkoe As counsel w retard for owmam?
A Yos, air. I 414.
@ ¥ow, the twenty-five thousand dollars

that Sowermnent Baployees paid -- was that the £ull amount
of 4ts v

A Yeu, aix.

@ . ~~ soverage under {ts policy of insuranee?
A Yes, it was,

G 0id you have discussions with Me. Lustig

s ¢ the form of the docusents in order thnt they would
hopefully oot constiftute » rolease, but would eonstitute
B oovevant not to sus Goverament Buployees?

A Hell, X _um*t' reunll any specific
conversition on that polat, but that clearly was the intent
of the demueents -~ to relesse GRICD only,

) All right, sir. Now, in addition to these
written docupents, Aaia you, as s oounsel for Orlowski and
representing Government Deployees, have any verbal agreement

or understanding with ¥Mr, Lustig as to Mr. Orlowski being a

70
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deafendant in these canes? |

A T don't know whether you want to call f¢
an agreesent or not. I dontt know mm:.r want to
oharacierize it as that ar not, hut we 414 have a dlecussion
sboat what ¥r. Luntis wouid do with refevenew w wr, Oxrloweki.

G aad what 414 he say he would do7

A He sdvised me that !m would nonszit the
ease a8 o Mr. Orlowski prior to the ﬁ:iwm it went to the

' ,’ﬁ”«

o And was this understanding that you had
with ir, mutw bafore the agreements ware gonswmmated
and e seney was pald?

" F Yes. |
@ #nd as esumol for the insavence conpany
and Oxlowski, 4id yon so sdvise Nr, Gorry in writing of that
snderetanding with Mr. Iustig?

A Yon, T 4i4, siv.

&  And Bave you and ¥r. tastig hed any forthes
disoussions Hn the enbiect to the oontrary that that would
et == 418 vou subsequeantly Rave any conversations that
he would wot rconsuit Q.émﬂ in these cases?

A I don't yeenll any at the someat,

Q ALY xm’h_t, sir. Are thqm sy other -
were mu any ather verbsl sgreements betwsen you and
me, Lustiy representing yaur msmmw elients or any other

71
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inplied agresments thAt you haven't tald us about?
A o, wiv,. |
MR, BXIXE¥: Tat's all we have of
Hr., Pears. Thask you, Your Henor,

| @ memu.maumwumwnm

| mmum with the dovanente veferved te barein, were

you o aegosiating with those docusents as ceunsel for
W20 ,

A 1 was connsel for GRICO, That's true.
3 guess 1 was counsel of vecurd for wr. Orlewski,

@ Mg,

o A NE. OFiaweki vas individesily represeated
Wy Ny, mw:;

Q@ Might,' @ take it that yeur puvpese, as
you previously indicmted in the participation in these
disgusnine m in the mmu of thew 'mu. was
for the purpose of alleviating GEICO of the neoessity
of continoing ite peliey mumr

A M™at's genesslly true. When I firet saw
this ense, I recognised that My, Orlewski <« there was every
proéability thet he was going to De Reld in the esse, and
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Gevermment Fuplovees expresssd their desire tha they weuld
be able o pay their policy coverage and mmmm 383

mm: mmn. And mmmuy, that's viat 2 m

to do and 4Lk G0,

@ O WEXE Mwire, were you mot, throughsat
this mm of xime, that the yuuwut in thin sase .0 far
as e injories were soncerned had xnanive msum ml
te being & qmmpmmg

Yes, sir.
Wou wery fware of mw
| e, six. v
I Whe it there was 2o goestion in your

s » 2 »

uind insufar ae yoor insereosss COVENRGS Vs Jencerned that

doliars ~= you certainly expeuted to sitinately have
%o pay that over on behalf of EZCD? |

A uasa't amy questisn la my mind about it.

o ALL right. X Wake it you were also sware
during Whis sawe peried of tinme that the madisal expenses
that had boen incurred by Mrs. Wright had heen substsatial.
And were you, in faot, mm Mtwm in sneess of
mw theusand dellsrs?

MR, w:m T have no further questions.

MB, RIXSY: I Wave no further guestions of
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J. Q. mﬁ. Jr. = Crose -0

Mr. Tesrs, Wour Homor.
THR COUMTs» Wait Just a minate, sr. Pears.
- Nr. Penvs, can you resall st what atege
of the negotistions that you were advised by
Mr. Tustig chat he would mt parsus the Wright's
Clain as aguinst the Orlowaskis beyend m tine
the case was sent m the Juzy?

TEE WITNESS: You vesn what time we

entered the ammum?
| THE COURTs That's r&gm...

TN WITHRSS: We discuseed the question
of nonsuic? weil, x can't give you a mn&mhr
date, Tour Nemr, bw &t wes defure the dosumsnts
wore ewscuted, | |

THE COURPs ALl righe, sir. %hask you.

Auything else, gentlesens

nR,. NIXEYy umm slwn, Tour Sonor,

TEE COVRT: May Mr. Fesrs be encused?

MR, LUSTION Yes, i, |

¥R, RIXEY: Tes, sirx. | |

MR, DAVIS: Wait just & mimute, Judge.

e W: ' mw;_ Bey your pardon.

R. RIXKY: Me. Davis Bus & question
m*a tike to ssk Mx. Pears, Your m:». Ne aiso
Bas a m of m MMnm having mur o
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motions and pless pending defore the egure.

GES-EXAMTIATION

B NR, DAVIS

a Nr, Pears, in line with your testimony

A You'll Bave to speak up. I'm getting dasd
of Bearing. | -

a In line with your testizony just now
sonceraing the verbal sgreement that you hed with Nr. Gersy
that the plaintiff weuld nonsuit = | |

HR, LUSPI®: Objectisn, Your Nesor.

Y MR, DAVIS: |
@ - wmm —-—

PER COUMYs Sorvy. Theze is an obiection. |

Ha, mm Bown no tastimony he had a

verbal agresasnt with Mr. Gorxy, as indiceted in
the tastimony. e Question was comvaraing &
verdal agresrent with Mr. Gorry. MM was none ~
been none testifisd ve. |

BY MR, DAVIS: - | N 45
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J. €. Faers, Jr. - Cross

corrent thet.
There was an agromment, wiie there BoO§ ~-
& werbal wmt ikt the plaintiff wade ma » would

| mensuit Oxlowski at seme stage?

THE COURTs walt Just & m», sonserning
kr. lastig, To your knowlsdge, was K¥. mw.
Sgreenant not te sue the Oriowskis somsunicated

-t the Oriowskis? o

THE WITHESS) Yesh ~ well, comsunicated

o their pereanal axtoraey, Nr. Gersy.

B BN, DAVIS:

writing?

A s, it was.

e zMwu this uuew.m:zuu
airvesdy shown to Hr. untig. X¢ Dears the dute of
Decemdex 18th, W?‘. Cum gz 1dentify that?

(Dscument handed o witaess for
sxaniontion, )

A ton, oby.

G Tell the aourt what this letter 1e) wvho
wiotes 1t snd to when. - . "8

A I wEota it to Qursy on Desssder the 18th,
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procesd againet the sther Getendants, *

1874, and I bolieve that the second paragrugh there was an
ohjestion to. I think it was this agressens Bere, This
WA wm M RYLABONE WRH e
THE a@mm Witoess is referring to the
agreement, whish has been warked Defwndant NeCres's
uxhibit Nuzber 4 of this date.
A {(Contimaing) That agreament was Wm,
Yeur Muer, by anether agresment. .

Y MR, DAVIS: _

2 Would you read to the csurt this sevend ~—
third pasagraph, T believe, of this letter?

A IE the Favised syreement is entered into
betwesn Mn Oxiowskis snd GEICO, hen upon pEgment his alme#
Will suscute & GOVERANE BOK L0 SUe rusning 0 Che Benefit of
GNICO only. Kr. Orlowski would ramain & defendant. Newsver,
W will ke » monsuit 88 L0 NKr. Oriowski Before the case
s maknitted w m Juxy. This seme agreswent is being
entered fnto with Bob Wistexs® aliemt. In this way
plaintiffs ceuld ﬁtz the money lmumy and skila

NR. DAVISs We would like this increduwced
inte evidence, Wour Mosor.

THE COURYs ALl right, sir. y

Was that agreement referred to in that
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letter ever agtually vade, to your knowledge?
THE WIYNESS: You wean the revieed
agresment?

XRIXEy  Wes, sir,

THE WITNESB: Yes, sir. I undurstood that
‘the revised agreement «— I chamacterized L4 as
such -~ supsrceded the one that you bave now as
an eshibic, N

™ comm: Al right, sir.

BY MB. DAVIS | |
@ Aad the portien of the Istter that you
have mu rendl Yo us e~
THE COUNPs Wit Just s eseend, Mr. Davie.
| ¥he letter deted Decesber 18th, 1974,
dnscyided w My, Penrs will be wedeived in evidence
and varked Defendant Yrustees® Rwhibit 6.
Pox the record, all the defendent’s
ohibive, begluning with the hearing on last |
_December 23rd, will be merked in nueericsl sequence,
but it will be indicated as to whish defendant
the exhibit war affered dy.
TRis will Be «= you repressot the trustees?
HR, DAVIS: Trustess, Your Meer. The
five individual trustees, | .78
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was still in effect at the time the covenants and the

| THE COURTy Trustees® 6.
MR, DAVIS: Or thwir adninistrators or
executors. A csuple of them bhave sisse died.
(asoeived and masked in evidescs by the
 court as Defendast Trustess' ExhIDLE Wusber 6.)

¢ Br. Fesxs, one final questisn. This lettex,
WAioh is Trustees® EXBABLt 6, UBAt you have been teatifying
congeraing ~- it's dated December 10th, 1974, sud the
tastruvent sudsequently executed ~- I think At wes sesrly
e year later, in Deceaber?

A 1 don't reenll the dates.

Q@ Right, Buk thea this verbal sgreerment,
whioh you bave charactsvised in the third paregraph of this
Lottar ~= that was still - it'c your undevscanding thst

ummh and e other &mmmmm were executsd later?
A 1 nasuned he would bypass thet.
Q pothing asrcived from nr, Laatiy, you say?
A (Witness shakes hend negatively.)
L That m 2 pars of your uvaderstanding when
you paid your policy of the twenty-five thousand dollare? |
A Well, it Bed besn discussed. New, vhether
- &8 I S8y, MF- you knew, the poiicy -~ snder Part 2 1)
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Subsection B, or somethisg like that, when the company has
paid Lts coverage, 1k is veleased of the further obligntion
of defanve.

m primazy purpote of this was to -
%wmemt Employees would pay theixr poliey limits and then
they would be relieved of that obligation of costinuing to
PAY By fee when they felt that the cutoous weuld be & verdies
aghinat Mr. Orlowski,

Bow, the discussion sbout (M consult —
T cantt shy, Your Bawor, truthfully, thet that wes a
prinacy wmihmh‘m» as far as GBICO was convernsd beocsuse
thoy paid cheir my» and they would be able wm get out,
and it mey have had soce sonsideration o far as whether
the Orlewekis exseuted the Sgresment. Do you $0ilow what
I say? | ' |

A well, I don't think - 3&'s uy recollection

of it = #nd I'4 Mave t go heck through my file ~- but X
Gon't think that the agroemenz, if you want to eall it that,
te nonsuit was the prisary considerxation.
The prisary considesstion ss tar as
GRI0D was concerned would be that they would be able to

pay thieix coversge liwite snd get out of tho anse without
any forther snpenss Desomise they were ~ the driewskis were

oLy mm wmuumd lw By, Gocry, '
SO

A =AY 4
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Q Ko, oue sentencs of your letter of
poenber 18th, 1974, says he will take a nonseit ac to
Mr. Orlowski before the case is submitted to the jury.
| Whe do pou bske referssce to when you say ||

ha¥
a ne. lastig. |
| Q AlL right, six. And that waw obviously
an understanding that you bad on Dicesber AW, 19741 |,
A ™atte xight, o
Q It wan nevar sevoxed oz W or altered,
wan i%¥ | |
A Ha, sy, _
| ®B. DAVES: I think that's sil @ have,
Youx Donor, |
| ER. BDIS¥s Your Homor, may I Just sek
e question o clear up & fow items,

| REDIRECY SXAMINATION .

oY MR, ATREY.

- ricst of all, about the sonsuit - that
was & consideration, Mr. Fears, that you mrranged in favor |
of Oxlowaki when you wers oouasel for Orlowski mnd GBICO)
is ChEt Dot correct? 81

A I thought it wos certaialy bemeficial to
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the Griowskis, but as 1 told mw eariier, and 3 aﬁv&m
HE. dorcy, that that would mt praveat the cofdetendants
£ seeking contributions fros the Orlowskis in the event
thers was a largers vesdies,

@ How, Mr. Pears, I know you want the record
20 be mmm W .'w e, too, and the docuwents that we've
put in aze the docusents that we.e furnished to us by

o refresh your m&g & Little Bit, and
you don't have your £ile with you, but 1f Mz, Gorey has in
hiz £ile the inivial agrzesment, which wes bagk in July of
*74, and then & lesver of tranewiveml to m Mm date of
Dueenber ihe 26ehr is shat correct?

MRy GORRY: Seoond. 1IC was the second.

BY MR, RONRY:

Rk’ Put & Gravanitial letter of Datendex the
26th, 14, sending you W sesond agiewenent i be exscuted
By the Orlowskis, weuld that refresh your mesery to the
extent that this Decenber I7th, *74, wan the secend agreewent
or finel agresment? |

| A - IC way, As I amy, I'4 have W xesor: to
wy own file., I don't hoow WaL's in his file,
THE COURT: Mr. Rixey, can gou show St e

Bz, Penrs? S . 82
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MR, RIXE¥: Yem, I thiok m» My. Gorxy
onn do it better tham T can., Ttz Ris file.
Nill you permit Nr. Goery to show it te Nr, Peare?

TRE CoumPe: Ceztainly.

Ml RXRXEY:  Show hix whatever wvou've got,
just g0 we tan ot it otrelght as 1o whether e
Dacouber I7th dovument -

THE COURT: Is it the firet or sscosd
docuneat? | |

mg* WL,

We want the yessrd clesr on
that, . - -
MR, GORKY: Which file do ysu wank?
(Pile hunded to witness for emmisstion.)

A {Continuing) That's the flsst aqgreement.
wsender now. Yhat's the first agreement.

(Document handed to witoess for

aseniantion,)

A {Continuing) Well, 1 assems Qs Ls the
soosnd, - | |

pY EN, REXEY, | |

q ts that the Desember 23nd — 2747

A I assume Lt le. Dow, as 2 said, without
oporting o my own £ile, I don's want to @tw@xiecn; g

|
.
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State that it is, but it appesss to be.

@ After rofreabing your memory with lookisg
in Ky, dorey's file, is it your present thinking that the
Devenbar 27¢h dotument wae the Zinal doCunent - agreement
hetwesn Che ﬁmlmmzw and GETOD

A It ism, m&&ﬂﬁmﬁ to wy being corrected Ly

By £ilm.
' Q And wouid m be willing to suamine mr
£ile when you go back to the office? ,
A If i6's ot in storage. 1 444 mot intend
to go through the warshouse looking for What €ile today,
X just emn's 4o it., I've got o be in Pedersl Gourt ac
a At your sarliest convenisnce, ¢ould you
sdvise us either verbally ov in weitten Zoxwy?
A 3 will do oo, |
K, RIXEYs Thank you se musk,
THE COUMP: Mx. Lustig? |

3Y MR, LUSTIO

Q ¥r, Pears, mn you discussed this
mu%w with courmel, i were asied whethe: or 2ot m:«
wus any verbal agreewens, I thiak, with counss) for the.

-
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wrighte, Mx. Lustig. I think you said you esuldn't emsotly

CAtagerine it as sn agreesent; is that not true?
A Yes, |

] All cight. Baw, is it not & fese that in

your &iscussions with mr., Lastig converaing the question

| um“mmtw and agveengat?

. lhu. parhaps it's & question of

mm, It vas my understanding that you would nossulit

the matier before it came - Before it went Us the jury

88 ©0 Mz, Orlowski. How, whether o net that is sa

agressent, I .

@ ALl right. Do you recsll Mr. Lustig
stating te you specificnliy, “I do not want te agres to
this, but it Lo my intention to nonsuit the OF)

Prior to the oase golng to the jury*?
a I Malivve that is correcs,
) Is thet the correct lengusgs of your

A m, L balievs that's coxvest,

ding m M. Lustig and mmu on that umt

¢ ] ux rMm Bow, your letter e Mx. Gorry

we BRABiC Monber 3. T believe
yourseit?
A 1 diotased e,

48 48 == was wrikten by

8H

¢
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_ ¢ I wean; without mmluum with coonsel
for oxlowski as fur as m sontent of that 'wa is
concammed) is that not cerveot? |

a That's txue.

Q That's true. Any categorisations peu
made in thece -~ categorismtions which you youssslf made
as of che time that you dictated this lettery is ihat hb
tua?

A You weren't pavty to the Alasation, I
dictated whether I «~ & don't think at the tine I was deing
obreful about uy eholve of werds, seeesssarily,

e rioe.

A et I wes teying m‘mwymlmt
everybody to katw heve what I was tapiog o6 eomvey to
K. GopEy, and that was that after long denlings with
Me, lmetiy in the past, X felt 4f he stated Shat it vas
his invention o 4o 4iv, et he would do it

@ Siow, with reference to the pelioy
provisions Wt you spoks of. 1 refer to Defeniaat's
Sxhibit Bumber 3 — MoGwes Bxhidit, I believe, m called
it.

@ and i ask you whether or ast s policy
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soctinu that you sre :ﬁaﬁm&&m td is in Section 2 m Mmge 3

HO-37 |

A THat's correct. Nottom of the pege.,

Q All right., And 4n making this sgresment
with the Wrights that you made, were you looking to that
seebion and o a resding of that section in mm the

Agreswent;

A Oh, yeo. Ot wes the foundatisn upen
Guld -~ ut lenst X Selt and Ne. dovky sgveed
that we could pay the twenty-five theusand dellave and,
once paid, ve were nit furiher obligated, Msh L% was mot

& questise of Just letticg Mr. Oxiowshi fient eus te ses,

8 to apeak. Ne wes repavsented by counsel, M, Servy.

-] And, as I undsestant youw Saswes, yeu
ﬂmm mu specific aisune with Ny, mm incident
m_ m fosments that weve iavelved betwsen m and m.

A ™at's true. In fact, Lt's by
ressllentiton that I wrote Nz, Gorcy and ast fewih et
mmmm parsgraph dmmotw leteers um

@ Alexting Mis oo 4t?

A ™e, six,

@ i) x:m; In wees of Dt mnnpl.
and the xights of the conpany and the rights of the -
lasuzed under the policy, 4id &t matter to GRICO whether

87
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ar sot, in fact, Oriowski was mmim mm o the case
going o the jury?

A Bo; X'n certain that that «= mot cader
the oonteaet, @ dan’t think so, :

MR, LUSTIG: ALL right. I have no further
Guestions, Tour Honor,

MR, RIXEY: s have no fuxther guestious
of Mr. Pears, Tour Honor, and we would be happy
for hin t0 be excused o get to shat other acurt.

THRE COURS:  wWait juat t' minute, sir,

The ssntence that you refer e appears
to zend s follows: “fhis comphuy® we namely
GBICO == “shall moU be obligated te pay eny
alais ov judgnens ox to defend sny miit atter
the applicabls 1imit of this camgmay’s liability
has hoen eshausted by payment of judguests ox
sattlemente*y

THE COURTs s that the sentance yeu
xoforrved oy |

THE WITMEGS: Yee, sir.

THR COUAYs De I understand yed COAstrus
this sentence o sean that yeu ssuld have paid
this money %o She Wrights and their commesl aad
Bave escaped any further 1iability, unlese the G
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orlowexia hed aspreed to 1c? _

TRE WITRESS: Oh, no, Thac's why I get
the Bgreenent. o |

THE COUBRT: You recognized e ohligetion
ta Orlowski was Yo setitle the alain?

VHE WITHESS: Sir?

THE COUIPs To settle the alaim, not to
pay the policy to some thisd paxty without
settling the clain against Orlowski?

THE WETHEG8s That's the lasgehge of the
policy. Vue, sie.
 ER QOURRs My other
gentlenen? | |
the guestion that the ocsurt has just ssled,

o R, LOSTIN
Q It wke not your understanding wken you

get the agreswsst fren the Oriowekis with the lacgusge ef

taat agrescent that the Oriowekis were ssttiing und being
seloasedy |

A Oh, e As & mutter of fask, 'm--
1 shooght I indimated previcusiy that the istent of et OJ

. JAIME & BROWNING
©  CERTIFIED SHORTHAND REPORTERS
COURT REPORTERS
NORFOLK, VIRGINIA




‘19
20

21

22 |

24

23

J. C, Poars, Jr. - Pacross 46

was ~~ At least the legal effect is for the Court -- but the
intent of it was that GHICO would pay its peliey Limits

and oertminly not with the idos of mmum snyonte else.
GRICO wented to pay iLtw Lisnits and if the Ox) agzeed,
then we wocld do wo. A they 844 so, and we paid the

ROnRY . |

& With the wnderstanding thas the Orlowekis
were sot being relensed?
F That's right,
ME, LUSRISs I have no fuxther guestions,
THE COURY: Thank you, Nk. Feass. You
ave excused,
THE WITHESS: Theak you, six.
¥R, RIXEY: Your Honor, with some
reluctance, we bad a subposna issuved for
Hx. Dok winters, Mr. Wwicters is 8)e0 tounsel.
He's still counsel in the case for My. Bemdzix,
and X would not ask him to testify uxless he
indioated that he really wented o Lestify in
this natter, ,
Ba MMM the matter £or Atuyvesint
insurance Jounpany in behalf of dendrix. Ne's
here in the courdresn and he bas indiosted to me
that be's perfectly willing t cestify, despite
the fact he's still counsel in the case., 90

[Pp————
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will Wuiﬁy 5 is unosntroverted?

MR, mem X woald like to have hiw
testify, L€ the coort does mot think 1t violaces
any of the == ' | .

TEEZ COURT: Gentlomen, the oaly =-

MR, LUSPIGs He is not a party to the
releaso,

: THE COVETs Gentlemen, the only reaeon
defending sounsel from participating as both
witness &and adwaonte is that it puts couasel in
& dual role Aw witsess and sdvecats asking the
txier of the fact, be it the jury or the court,
m'bﬂim& we A o w&mm.

I would take it that what Mr. Winters

MR, RIXEY: 1 think that's cecrect.

THE COURT: Aad it would ot eess o
the eourt that thers (s any violation of any
ethios imvoived. -

MR. RIXBY: Thank you,

THE COURTs This ie a matter far
He. Winters to devermine. |
| | MB, WINFERS: If I may respsnd from the
witneas stand, or wherevex, Your Biwex.

Under the clrcumstences as it relates ()h
'w the testimony I'm. requested to g;iw»’hn' today,
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b aa sot bolieve there is any confliet Between
we and ny olient, Hr, Hendrin, w m ammuus
insurance Company .

MR. RIXEY: Pine, Then I enll ¥r, mnuh
to the at:am, Wour mmr.‘,

BRE, mnm an & witoees o0
behal? of the mmma. hwimg baen emu duly wworm,
ves exinined and testificd we follows: |

DIRECT EXAMINATION

" Hr. Winters, wuld you stats your name
aﬁé addracs, please? |

a . wobert g, Wintevs, 306 Plams Ome, Horfolk,
virgiaia. o

Q Hr. Winters, sre you gounsel -- an
attorney and also cownzel of record for one of the
defendants, & young Mnlw the naxe of eri.a_. in the“

N0 CBINST - o | . 92
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' A I m&; ﬁ&mt
2 o Thank you., as counsel for Ne. ﬁmﬁux.
3

20

21

22

23

24

238

I*s golng to pmm’% % you certain documents, hune
doguments being Defeadant neteen's Exhibit Number 2, &
COVenant not to sue, and Defendant HeCrea's tmhibit Number S, |
which is & copy of a draft, and ask yw ig yw con wcauuy |
&km documente?
(Dovumen ta handed to witneus for
exsmination,)

A without usduly delaying, it would appear
to we that Defendant MeCrea Bxhibit 2 is a coveneat not to
840, whish I an familiagy with, and aummﬁ thereto u 8
forcher indemaity sgreement I'wm familisr with, And
MeCren 8 1'n familisy with i, woa, ' , |

1) Pine. Heve these docuuents exeou tad
wmx‘ youx mmrvium on bobelf of mx. mwm one of
the defendanta? }

A K, Headrix wae consulted prior to the

|prepurntion and emegution of these docsments. i Be was aWRYe

of their execution,

! (%] ma Yoir, 8% his counsel, arxanged the
Linmniial tammtiwa, #i4 you not, Mr., 'm.mmxa, whereby
Suyweanni mmtamm Compsany paid m sam 0f twenty-five

|thousued dollaxe to Edwe ol Wright and Joan dright and

NE. Lustig, their mttorney? ) 93
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A The arrsnyements were =made with his consent.
The %yg you asked the question, Mr. Riwey, I would have %0
reapond that I believe at the point in tize that those
doaurmen Ly were prepared, T hed 3 dual &wmmammt |
one of the Ztuyvesant IR LS oe Conpany 'amfi ane of
¥x. Bendrin.

Q AlY right. The covenani not %o sve
has & place on it for Stuyvesant t9 sign it 8% seen and
syreed to. Did they o sgree to that covensnt net to sue?

They 414, sir.

@ Al right. ww. in nddition to these
WWW, were v:m:m any pther written docuwents evidenced
in your arrangemenbs with vy, lustig? '

A Bo,. wizx,

Q Were there auy verbal or other egreements
butween you, cepreseating Hendvix ma sameM Enmmm'
Campany, #nd Mr. Lustig? |

A e, sl

o Did you and Mr, lestiy have 2 conversation
ox conversations before ihe exwcution of the mwaim not
t #ue with veference o & sonsult being taken as to your
slient, Hondrix?

A Wwe 444,
G And oo how masy occasions? B g4

A I would have to say, Mr. Rizey, wore than
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ose, bat I caanot tell you specificaily how meny or when

| they ootussed,

) ALl right, siz. As a resuvlt of those
conversstions, do you, au cowmesl for kr. Hendriw, have
YEUN0N Lo expect thab Mr. Lustiy will take .a sonsuit as o
your oiient, Hendrix, a8t soue tiwe before idews oNees
wosld result ia & jury vwﬁwtz?

HiEe LUSTIG: I teadox an objection to
what the witaess expects, Lf Your Homox please,
boowuoe i dontt believe that’s the quesiion
wfare the ¢ouri, nor materinl or relevant to
the issues in this ease. He has indicated that
there was 1 Rgrsepent, Wt I ceodey ny ai:jwtm
for the recasd, |

THE COURT:  Mx. Zp&mti{; - NW N *“i.my. :

see i you gan mwkram your guestioa.

MR« AENBW: I'm not reslly pleased with
the ohoice of words, but 1°)L Ly bo m@hmm'

i,

3¢ uE. 'mxmh
i+ Tou *ve m&niﬁxmﬂ. ME. Winters, uwze in
DY wmmne; between gmm and 1».:, wsugf
W Wers your conversatioas with hiz to the
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extent that you were led to bhelileve that My, Lustig would,
prior tn these oeses resulting in 8 tury werdiet, take @
sonscit as o your eliens, =y, Hendrin?
B Az the guestion is asked, sy, Rizey,
X wwmi@ Have to nﬁww#x no, b T don't belisve that would
be gquite fair. |
If T understand what it wes <= it was

my Dape -~ 8nd I say hops - woze than nmy&h&a@-alau'ahns

pechaps Nr. Lustig, who had the option, would fisd that
Le weild not be detviwmenial he the case of his elient
ond be would be able to take & ronsuit as o wy olient.

¥ Did you have aaything more than just a

hape that mr, Iaetig would take a nonsuit ss to pur a!tqat?

A M, sir, because T oon specifionlly

- rewgeber that in the comnversstion I advised sr. Yamtig

uhat % wﬁﬁuﬁ#ﬁﬁﬁd that he was guided by whatever was in
the heat La&ux&t& of his miient, and he'd have w procesd
aGQWWﬁiﬁgt?.

* ALl cight. Did sy, Lastig ever sdvise
pou that he intended to take a nonsuit ag to Me. Hendrix
at any ptage of the procwedings. kuﬁarm the asasos would
rowsls in a fury verdiet:

A T Ban't reacall the uze of those exact
words and 1 can't¢ say thas he said that he intended to do

it sy any stage of the proceeding, and Y don't reosll that
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he loft we under the impreseion that he would ﬂbﬁumly

| m:am # wsnsult, It wae aivwply my understanding as autlined

in the syveement that he would « If he dida%t Pind it

| detrimental w his client, b would take & uanguit as to
| my slientk,

4 ALl right, sir. ¥You heard the teatimeny
of Hv. Peare here s fow minutes ago? |

A Yes, w:&m

i And am PO km. wmm w mw, that
Kx. Poare hed sinilay couversations with Xz, Lustiy wheredy
HE, Lustiy stated chet he intended to tuke & nondnit as

fendant Orlowski? DLd you know that befere today?

3 Yes, aiz, o o

Q Wwell, did you and Mr. Ponrs dissuss the
nonsuit aapect of this enbive matter before the mmmm
ware mﬁw and the finsncial transactics was oonpleted?

A Yos, siz. | |

] well, 4id you kngw chag Mx, Ponxs was
Wﬂamw wore of & t&m comn i irent Erow My, Immw than
yon ware getiing?

MR, IUBTIGs qu&ﬂm. uar Honox, to
m s pgumentatiog w the questisn,

MRe RIZRW: I don't see mmmg mm
with it, |

_PHE COUR¥:  Fephrase your question,

e Sl
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BY MR, RIXNY

G well, as a resulz of your conversations

with Nr, Pears and the discusaions with you about his

nonsuit arrangemants with Hx. Lustiy and knowing, of courss, ,
af your owa nonsuit discussions with Mr. lustig, did you

Xnow, Mr. Winters, that yr. Pears had a firwer comnitwent
mim!ing a nonsuit than you 4i4 for your client, Rendrix?

NA. LUSTIGr 1If Yoor Honor please, I etill
thisk it's srgusentative in tems of |

~ eategorisation shat m&um is & firesx

cornitment, _

THE COURT: Do you have any ebjection
it 1 ask the question?

HR. RINEY: Do, eir, | ,

~ tEE Wu  Wr. Wisters, you have heard

what My, Pears testified to bexe voday fxom the
witnhess stand? | .

e wmﬁmv Yoo, sizr.

THR COURP: Was your opinien -- would it
be fairxr to aay that your agreemant with
Mur. lastig was not the same as Hr. Feazs ,‘h“
testified that his agreement with My, lustiy
was?

TER WITRESS: I delieve so, Your Honor.

_THE COUMT: ALl right, sir. Hew, whers Qg
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do they differ? Satisfactory question? |

MR, LUSTIGs If Your Honoxr plesse, X think
that calls for a conclusion of the witness as to
what the agreements were that Mr, Fears hed with
My, Lustig.

THE COURT: whatever they nay have ﬁun -

KR. LUSTIG: Well, you're ssking hi= to
give an wmma az to what he helieves Hr., Pears’®
testimony is &% o an agreement and how his
srrangement then differs. |

THE COURT: Don't answer the quasuén.
objection sustained. | | |

We. Rixey, you may vmcd -

MR, RIXEY: 1 was carryying on a dialogue
back here, He objsction o the forw —w

THE COURT: He objected to the forwm of
the guastion asked by the u&uu. and I m fit
to rule on the abjection to the guestion,

BY MR, RIXEY:

Q May I ask the same Question that the eourt

asked? Let that be my guestion.

A well, §f you don't objeqt =
. MR LUSTIG: I would object, Lf Your Honer
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MR, RIXEY: I wish not to pursue the matter
any further, Yous Honor. That's all I have.

CROBS~EXAMIHATION

BY HR, LUSTIG)

& m. wmmu -~ and, Judge, maybe I can
spproach the igsue in m%&m that X would hopo would
a0t be objectionable, -

0id the diseuasions which you hed with
Hr. Pears as to any situation concersing & aonsult and m
discussions you had with kx. iastig as to iw dtmnuim
aoncerning & nonsuit play any msaterial part whatsoever in
the determination of giuyvesant to go forward with the
agreements ag are drafted in wri king? |

A ose. |

MR. LUSTIG: Fine. I have no further

Questions. |

MR, RIXGY: xhwc one sore question,

¥our Hoonor,

160
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H. @, Winters - Redirect _53
. REDIBECY BXAMINATION

BY MR, RIXRY:

G Kr, Winters, was it, howsver, sddresaed to
¥ou by Mr. Lustiy that he would go forwerd with the cases
83 2 the other wmm»m. except nandrix and Orlowski?

A May I have the question xzead ageiny

Q All :WM, Bir. das it your understandiag
== I'L1 rephrase it, Mr. Winters. was it your understanding
that Mr, Lustiy intended to pursue the cages as to the
other defendants to the fullest extent?

A Xy understanding was that pp, lustig
intended to procveed on behalf of his client, to proceed
againat any and ali of the defendants AeCasasry in order o
effect what he aaaermLmd to be 2 full and Spplete recovery.

@ All righi, mir, |

A And, I awan, it wasn‘t that if he found that
he ¢ould without demaging hie ¢lient give sous temporary
aonsideration perhaps to one 9f the defeadsnts who had paid
the money at that time -- and when I say defendants, the
insurance carrier is not the defeadant. They might be the
keneficiary -- then ke would attempt to do that, but I thiak
the asgreement, as I understood 4t - because this wes the
documen t thn:.waa executaed after thpt& things weze signed -

Specifically set forth what the understanding was, and I C 1d1y
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|
can't pay beyond chau,

@ All right, rr. wintexs. Did you discuss
this satoer of a nonsulit with your elient, Mr. Headrix?

A I did,
G What did you advise iur, Bewdrix?
& 1 advised Mr, Bendrix that there might be

® possibllity that m nonsuit would be taken agminst him,
but I also advised him that it would be necessaxy that
he continve to have ovunsel, tat the ﬁt-#:.weaanh Insurance
Company had a&vim. me hat they would continve to defend
him in this matter, which had been a natter of great concern
to him, and that «- i advised him that in the ovent any
judgment was obtained against him in excess of twanty-five
thousand dollarzs, %mvwwzm have to wmake such -wmm@mum
ta pay it or take such other actions as he could ses fFit
because the ugrgmm ¢ lwﬁ had on behalf of the Stuyvesant
Insurante Company with Mr. Lustig asd his olieats mu' that
they wonld simply credit thm payment made aghinet 'm
judgment, |

G Al) right, ufiz. and o you, up to the
present tive, continue to act as counsel for Nz, Hendrix
st the request of suuwamm Inparance cmm‘ny and are you
expeeting o he paid by Btuyvesant Insurance Comphny?

A 1 40, Bir. | v

MR, RIXEY: Thaok you, adr. Winters, 10
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THE COURTs NMr. winters, ane question,
please, sir, |
THE WITHERS: Yes, sir.
- THS @ % why was this saney paid o
Mr. Lustiy and his olients by Stuyvesant Ineurance
Conpany? , -
THE WITHERS: Your Younor, this was prodably

~one of the worst cases we'd besn involved in Crow

the viewpoint of the injuries. we hed o sicuation
in which the defense would be considered ~- would
be coneidersd very expensive. We Dopeft - let we
say this: e mmmm that in the payment of
the money, we wosld mﬁ he relieved of any
basic obligation as it related to our insured,
but we hoped that in payment of it, we might gt
sous personal benefit, no legal honefit from L.
THE COURTr  Porsonel benefit for whom?
{HE WITHESS: For my client,
THE COURT: wWhich one?
| THE WITHBES: That is Nz, Meadrix, and
the personal bemefit being that be was zelesasd
& an individusl uo the extent that some payment
had been nade on his behalf towacd thess sericue
injuries of this bay. Bven mo-m he still 103
¢ontanded he had nothing to do with it, my client
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simply would like to have had the nattor ended
in any fushion that he eould, but he recogniged
we oouldu't obtain a release and he would like
the woney paid,

Por & long time he resisted the payment
of this money because he was definitely coscerned

that he would be left defenseless in the watter

and, onos Lt was mede elear to him he was not,

it seemed to Lift the burden off of hix and he

wanted me to do it. | _
We 8w 1o w~ I don’t know. It was just
an indirect advantage. Fo direct or legsl
advantage whatsoever, sir. |
THE COURT: Did you ndvise your elient
that by waking the payment - woauld you have done
20 unless ymm elient, My, mmm. had agresd
to iv? ', |
| THRE WITNESS: At that particular stage
of the procsedinge, I wouid not Bawe, And the
reason for that wes that during paxt of m
proceedings ny eclient was an luhlw{ When he

kecone an adult and I could perhaps have explained

it to DMm, I wmight have done it without his
forwal consent, but I never got to that. 104
TRE COURT: How could you & it under the
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terns of Mx policy?

THE #ITHESS: Your Honox, Yhe insurance
carriex is faced, us usunl < and one of the things
that notivated ne representing thew is the fact
that this was & cane - if T way baok ?w. 1 guve
ne mmmmm% to making any kind of & payment
in this onse until such time as Ma had been
deternined by the witness of ane of the other
defendante (hat my client was a mmalz, active
participant in the slleged act, which propelled
this plaintiff sut of the window, |

At that point in tlme L% then was
deverningd by me Ut my elient’s Liability
was going to the juey. I @hmim that i
he and the other Yoys wore the only defendants

there, the verdict would be in excess of the

coverage.
‘_________—.—-——\

Based on what I believed to be the hest
intersst of the Stuyvesant Insurance Cempany,

I aktempted to figure out a way whersby they
could pay their coverage at the earliest possidle

monent in order that they might aveid any claim
that mg had not acted properly in an attempt ”
at the dispoeition of the matier as it rolated

to & sait for excess, and I felt that was Athq .10

i

—
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with the lasguage containe? in ming,

L}

prineipal sdvantage to Stuyvesant at this  poiat,

Andl my elient, as 1 Indiceted, persisted
in professing his inmocence, Wut agmin, as I eay,

SRS 1 would say, Your Honor, thet
the language read from the GBICO policy is 1“!&1&&#

THE COUNYr Standerad MW? |
| THE WITHESS: {Nods affizontively,)
And I also adviged my ‘Wﬁy that under this
dourent - they iaquired and I advised them that
in the abaence of an agreement by sy, Nendrix
to relieve them of the obligation to dstend,
they a-tmll‘m that duty,

THE COURE: And you never got wuch an
agreement? '

THR WITHESS: No, siz. He never Rad amy
attorney, Tour Honor, and im an Infent hisp =
or before «w somovhere along in there, his paxents
went to Okinawa and he was left here by himself,
and I seened td be the inheritor of his protsotion
at that poing, _ 106

. )
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THE COUMT: ALl right, sir, Anything else,
HE. Lumtio?
MRy LAETIG: Yes, if I moy.

BRCROES~ENAMIHAT ION

BY #MRe TUGTIC _

Q- HE. Wintwrs, you have pmmm iaw how
long now? |

A Appooxinately twenly-seven yeasu, I believe,

@ Priocipelly in the defense field or what
we tere insuxgnoe rapresenun tion in tort actione?

& A substantial mrmm of 1%, Yes, sir.

G All right, You indicmted in anewer to one
of the court's inguiries thac ¥ mmw a substantini
verdiet in this case, T be fair, you said if the individual
dafondante were the only defendants, you expected a
substantial verdiet, esperting the matter tn %0 to the jury
Bs m yenr man, and chat that would be i excess of the
caversgey in that corsect? _

A His poo rata shars, i believe, would be.

J Right. And 4id you, in your own mind -
or did you suggest €o the - o your compaay, Stuyvesant,
the range of the verdict that wm would expeet for a jury ‘ A8
for whieh your man would have to gay a proporSionnte share?
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b I never made a defialtive guess. 1 simply
indicated it would be substantial and that it eould have been
& wounnd hresker.

R A whag?

A I considersd it a record breaher.

@ And what did yms congider, considering
your badkground tn the £ield e

MR, COWARD: Your Monor, what is the
point in éwumﬁmﬂm us 'tﬁ what By, Winters
feels the vordict would be? I objent.

THE COURY: Suetained,

The couzt bas already heard testimeny
that it would he substantial, m snid it would
be substantial sad he felt thet his olient's
exposure - that the iasuved's enposure might
be greater, Is thet suffivient?

M, LUSTIG: well, Your Honowe, he also
talked in taoms of mi&wim @wyvmm; of any
possible guantion on excess becBuse of the faet
that they did sot pey aver mmiw.' which ia
part of hig m:wtmuy on eome vmmmz&m of excass.
I would like to try to establish, for the
record, whei he wnmguué might be the sxtess
anount that would be inwolved. |
g counts objection sustained. . 108
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MR, LUSTIO: I hawe no further guestions.
THE COUST: May the witnens by sxoused?
ne. Wetuffie?

RECROSE-RRANIRATION

Y nR, NeDURYLIn.
° Mr, winters, you discussed Hefoxe you hed

Mx. Hendpix enter inte Whis agressont the repressntation shat

he might e nonsulted, did yee mot?

A Yes, @ix-@‘

o with him?

A You, sir.

& Bat am I underatand it, you told
He. Beadrix that this was sonething the plaintiff =ight
do, but B also wight mw |

& That's eosrrect, siv,

3 bid you express @a opinion to hiw as to
the probabilivy of whsther he would or would not

A I dm't recall that X ever discussed
the probebility of Lk, I 412 dlevuss at one point in time
the faat that it would be to his personal advantage at
the moment if 1t were, but that that would ot relisve
hinm af '.l-iabuity ta others.

.. 109
i Wus this representation by xre, Lantig,
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which you communicated ta Mr, mMnix ~= wat Dot s factor
which be considersd in oensenting to this arrangement?

a I think - 8o, I don't Believe it was.
I think the fact that we woue going to contime to defend

| hin was bis pxmm,& conoern and the fact that this night

gat hin sone advantage, But M didn's kmw m% - wp Aida’t
knane whag,

1 ALl vight. Now, Mr. winters, you ave
continuing to defend Mr. Hemdrix?

A Yesm, eix, }

i How, sinee w- during the laet yoor you

axe avare of the fact mn theve ve bedn nanerous
depoxitions taken and various eouzt Sppesrsaces in the
cased B '

A Yes, @iv,

¥ Bat, yok, you have not participsted ia

these, Wave yau?

& 1 Bave net, . A

¢ I£ you aze, in fact, continming to defend
e, Bemdwix without an expectstion that he will be
npnsuited, then how do you sxplain the f&m; that yoz have
ant mm furiher ammamm = ¥ mtuﬁamm s the case
um thak clowe P

A AB it relates to the depositions which

were taken of the damwxam, ¥ had informmtion prior to the

110
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time of the taking of their *mtm»,mw indionted to
B0 what their cestimsny would be as it relates to the further
defucee,
Dusing the period of time i ave referring
40, my elient’s perssacl deposition was taken and I attanded
we o W and T vere tagether and we made PhNparations fer
his dissovery and 1 Gttended the taking of hia daposition.
@ Bat thau’s the only one you participeted
in? |
A . That is eorreet, sir,
| MR, NODWPIZ: Thank you, sir.
HR, LUSTIG: o questions, Judge,
THE COURTs thask you, N, Winters,
MR, SMINH: Swouss me, Judow. Map I ask
hin some?
THE COURTY Nr. Swith.

BY MR, SHITR: |
0 HE. Winters, I understand the probise
Of an exgeas judgment against the company. Len't - dossnty
CRRC situation develop where the platatiff says that he wily
Sattle within the palicy Limits and the mar retfuses
PRy iv? ' -
111
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A Nl - , ..
MR, LUSYIO If Your Nonor pleess, I objeay.
I dan't know whe uateriality at whis peint.
MR SMITH: He sai@ that's why e conpany
pnm the noney, I think be ought &,
THE COUNYy 1 belisve the question fe
PrOpes. Wou may AnAweY, |
A {Continuing) The -~ in vesponse to the
Question, most of the amm sRttars that arve perkiscipated
in outar after & substanbisl judgment has been obtained

| sgninst & person who prefessed their innocence and then,

when they found out they were faced with & laxge julgmeat,
wanted the insurance conplny to extracate thew fvonm their
aiftinultion, |
I sould ust necwssarily predivs how my

personal clisnt would met in this we when 2 -y ‘mmnx.- |
2 sean ir. Hendrix - but I belisve thas by tendesing it,
we had done all we ooold €0 prevent the plainsiff from
taking & position of li anfnosity toward my client,
and X balieve to that extent mm X had afforded ay company
tome additional protection.

Q And as you have told us, you were
nvmmwm both your coupeny and Mr. Hendrix?

A ThEt is corveet, sir.

@ And you were trying m. in geod faith, 11/

y
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discharge your responsibility to both of then?
| A That is earrecs, sir. _
Q And in doing whet, you had talked to

| #r. Lustig and when you paid the money, could ywu think of

anything that night de detrimental to his client by him
Yakiog a nousuit as G Bendrix?

A Ry wip.

Q Then in all probability, yeu thought he
wauld take & nonsuit, I take i) |

& Boe T AN wot. I .mm nal wawm! as
to what the situation would be st the time w‘ oane SO
& point where he mwm: It want o take & nassult, hna
I just saw some problewms associsted with it m 3 ﬁidn'&
know what the response would be.

@ But you gaid the soney after the
discusnions and when you ¢ould not think of mm&m that
wight be detrimental that would lead him not to uake a
nonEalt? |

A I'n nok sure I understand that one.

& In m!\w words, you're tyying o prokect
Stuyvesant and ueadxur?

A  Thak's correct.

Q. ny paying the twenty-£five thousand
&aihw on the one hand o0 protect Stuyvesant syminst an
excess, waren't you &iso paying the twenty-five thousand 113

JAIME & BROWNING
C[-,RTII'ILb SHORTHAND REPORTL RS
COuRT REPORTERS
NOREOLK, VIRGINIA




Re Q. Finters -~ ReCross 79

18

20

21

22

23

24

|

dollars, based on what sy, iustig had told you shout a
nonsuit, and taking into sevount you couldn't see wh-ro" ic
would be detrinental ts take the nonsuit?

| A o, I ¢idn't say that. I speaifically
said Be had all of the options, and I could see sone

potential problems, Depending on ‘m status of the case
- at the time, he would hawe w0 take & ‘nonsait, Lif he was

going e take ane,
< Have you received any 1mtmwunm tm
&ﬁmmmm& as to whether or ot you shouid M:uud
depasitions? ' : _
A 1 have been advised that @ should do what
I feel is secessary to provset my client, subjeet to such
coopernilen as I have been able to obtain from his at this
point.
v  Have you meked Stuyvesant for the authority |
te aseur any expenses in the defense, which was refused by
A Ho, wir.
MR, SMITH: That'e all. |
THE COUnTs I think that, uow, Hr. Winterzs,
you ean o excused, I think &MWy has
exhausted mu é&upply of questions.
MR, WINFERS: Thank you, sir. 114
THE COURT: dentleman, let's m@ about 8
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Live-ninute recess.

{Mereupon the court recessed at
3.2:35 porm, AL 12540 pom., the court regonvened,
and the following tooh places)

THE COURT; Any other evidence to be
offered? Any sther testimony or othemsise mh
nornimg, Hr, M.My? ,

M, Mﬁm‘ﬂ’t Pinnlly, Your Honor, I m).d _
aak the conrt to impiire of Mr. tuatig 4f he has
a sﬁamm or statemants in hig file, vhich
reflect the distritution of the funds which were
paid = the twenty-five thousand dollars — on
ﬁm sapach e ocdasions, and i mentinned this
to hiz at the rocess and he ﬁppmmmly has these

statements. I doa't want to call his as & witness,

Bt I think they should be part of the record.

THE COUNY: May :t 83k w-

MR, LOSTIGC: X @bjoct_.

THE COUBT: Why is it pertinest,
HEr. Risey? »

MR, RIZEVY: Well, it would =

THE COURT: You're wondsring whether the
money has boen psid over o the pmﬁmium
is that all you want to know?

. ER, Mm‘!‘s Yes, sir, . 115
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THE COURT; ¥ave any of the proceeds

 heon pald over @ the Wrighte?

MR, LUSYISs Monles from these monies?

H8 coURTy Yes, sir,

MR, LUSPIG: Monies were paid over to the
Wrighta. Wes, sir,

. THB COURP: Is that sufficient?

MR, mxm X mld aﬁim‘ta%n‘%thw. |

KR. RIZEY: And vay @ ask, ales, if a fou
Wy Memw by e, Iastig? 1 wwm aamma that
l’m aia,

TRE COURTr Off the rocord,

(Oft-thowvecord Alscussion e}

THE COUAT: Dudk on the mecord., It is
stipulated by Wr. Lustig that proceeds from the
two checks from Stuyvesant and GEICO have IMM
paid over to the plaintiffs in thess cases and
that there was a fes taken aut,

MR, ZIREYs aAnd one more guestion, Wour

Honox .
| m COURTs Yes, wirx.

MR. RINEYY And would hﬁe eamm-k inguize of
Mr, Lustilg whether or ma any funds were set aside

to take care of ODEtE - ndaitmmk ammu- in

the pmammmn of these caua. m«n 4 chink in &
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very key iwﬁixy for the oonér:&w
m mm* Tell ne, qamtmm. shall we
reoess and lot me smik o odunsel in mmxn |
for & winute? |
MR LUSTIG: Yes, air,
{Hhe court recessed at 12:4% prB. AL
12:80 pow,, m oyt vegonvensd, und the !onbum
ook places) | |
THE COURT: I think we'rq ready to procesd.

et the record show that counsel for the plaintifes

in these cuses bave stipulated that none of the
procesds fran tho - from either GEICO or the
Stuyvesant Iasurance Company have buen sot aside
tbr the payment of any aaticipated oosts in the
case,
HR, LUBTIZ: That is @mxwﬁ. Your Honorx.

| THE COURPs wWith that, that concludes the
taking of the ¢videonce and we will now proceed
w:ﬂ._&h arguaeat on the mations on the bpuiat plea

' 'M ralease,

Mmmwmm the court will be pleased to
hear srgument in any order that's watually
ayreeddle Lo oyinsel,

¥R, RIKEY: 1If Youc #onor plemse, if it's
all right, x"l“!._jaéu;e say & fow wards on behalf of

e A BRE . by
" JAIME & BROWNING - o ] 1 {
CERTIFIED SHORTHAND REPORTERS
COURT REPORTERS
NORFOLK, VIRGINIA




COVENANT NOT TO SUE

‘ WHEREAS, Government.Eﬁployees Insurance Company;

by Policy ﬂo. H 27 16 48, has issued a policy df insurance
to Thomas K. and Bétty C. Orlowski, and WHEREAS, an additional
insured under the said policy iévThomas Walter Orlowski: and ‘ »

WHEREAS, the undersigned have filed sui£ in ﬁhe -
Circuit @Gourt of the City of Virginia Beach.aqaihst the said
Thomas Walter Orlowski for personal injuries and damages arising
6ut of an accident oCcufriqg on'6f about the 30th day of
October, 1970; and

WHEREAS, Covernment Bmpioyees Insurance Comﬁany desires
to enter into this covenant as-seﬁ‘fortb below, NOW, THEREFORE,
WITNESSETH: |

KNOW ALL MEN BY THES)Y PRESENTS that the undersigned,
Buwarxd R.eriqht and Joan E. Wright, for and in ccnsideration
of the suﬁ of Twent?*five fhousand ($25,000}00) Pollars in haﬁd
paid by Governmeﬁt Empiéyees fnsurance Companv,.the‘receipt and
sufficiency thereof being hereby acknowledqed, do herebv'now

and forever covenant and agroe _not to sue Gowvernment Emplovees
A

Insurance Company and to refraip forever from institutinq, Nress—

ing, collectinq'br_in anyway éidinq or proceeding upon any and all
clains, judguents, dehts, couts of action, suits and proccedings of
any kiﬁd at law or in equity which the undersigned ever had, now have,
or may have against the said government Emnplovees Insurance Company

or thelr successors or assigus, arising out of a certain accident
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which occurred on the 30th day of October, 1970, at the
Janes Barr§ Robinson Home fo: Boys, Norfolk, Virginia, in which
accident the undersigned wer: injured or causec damages. h
'It‘is hereby expressly Qnderstoqd and agreed that the
consideration of $25,000.00 has been received by the undersiqgned
frorm Covernnent Employees_lnmurance Company in full payment for
this covenant not to use notwlthstandinq any injuries or damaqes
sustained, whether known or unknown. <
It is_hereby expressly understocd énd agreed that ;his
instrumest is not iﬁﬁended nor in fact is a release or discharge

of nor an accerd or satisfaction with any person whomsoaver, but
< Sttt

w i 5 —~ . = -
only as 4 covenant not to sue and to the eifect that Government

Emplo%eéa.lnsurancS Company hereby purchases peace and is hereby
given peaaa upon anv and all claimq and mattors whatasoever which
have been ¢r mav be made aqainst Government meloyees Insuranca
Company by'the undersiqgned; ; and that Government EmployeaaxCompaay
in nakinc'rnyvent of saia conqiaeration for this covenant, has _
done 80 solely to obtain such peace and does nbt thereby admit any
liability on account of any said claims or mattérs but expreseiy
deny ail cf sich liability whatsoevéf.

I is xurther express 1y understood and agreed that the
néersiqned herebv ewpreqqu reserve the right to proceed against

or sue aw othe:_person or nersons Adgainst whom thev may have ox

assert a1y claim on account of damares artsinq out of the above

c‘zesctibad accident,
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It is further expressly underétood'and agreed that
nothing herein éontainéd shall in any way intend to release or
discharge or shall in any way be construed as releasing or
discharging Thomas Walter Orlowski_or any other person or )
persons, firms or oréanizations againat whom the undersigned
may have or assert any claim'on account of damages arising out
of the above described accident. - In the event any judgmeht shall
be rendered in any court of competent jurisd@iction in favor of
the under81gned aqainst the said Thomas Walter Orlowski, it is |
understood and agreed that the undersiqned would credit against
any such judgment the said sum of $25 000.00 received from
Government Employees Insurance Company under the'terms of this
covenant. |

The undersigned exbressly reserve the right to-proceed
against Thomas‘Waiter Orlowsli and any other person or persons
against whom they may have or assert any claim on account of

damages arising out of the above described accident.

IN WITNESS WHEREOF, the undersigned have set their

hands and seals this day of Co o , 1975,

EDWARD R. WRIGHT

JOAN E. WRIGHT

"SEEN AND AGREED TO:
GQVERNMENT EMPLOYEES INSURANCE COMPANY

BY:




- COVENANT NOT TO SUE

WHEREAS, Stuyvesant Insurance Compény, by Policy
No. 2812012, has issued a policy of insurance to Harry J. and
Betty J. Hendrix, and WHEREAS, an additionél insured under the
said policy is Edward Joseph Hendrix; and |

~ WHEREAS, the undersigned have filed suit in the Circuit

Court 6f the City of Virginia Beach'against the said Edward ’
Joseph Hendrix‘for personal injuries and‘damages arising out of
an accident oééurring»on or about'the730th'déy of dctdber,vl970;
and | |

WHEREAS, Stuyvesant Insurance Company desires to enter
into this covenant as set.forth below, Now; THEREFORE,‘WITNESSETH:

KNOW ALL MEN BY THESE PRESENTS that the undersigned,
Edward R. Wright and 3oan’E.‘Wright, forvand'in'consideration of -
the sum of Twenty-£five Thdusénd ($25,000.00) Dollars in hand
paid by Stuyvesant Ihsurénce Company, the receipt and sufficiency
hereof being hereby acknowledged, do hereby now and forever
covenant and agree”not to sue Stuf?esant insurance Company and
to refrain férever from instituting, pressihé,vcollecting or in
any way aiding or proceeding upon any and all claims,-judgménts,
debts, costs of action, Suits and proceedings of any kind at
law or in equity which the undersigned ever had, now have, or
may have against the said Stuyvesant Insurance Company or their
successors or assigns, arising out of a certain accident which

occurred on the 30th day of October, 1970, at the James Barry—
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Robinson Home for Bbys; Norfolk,'Virginia, in whiCh.adcident.the
undersigﬁed were injured'or caused damages.

It is hereby expressly understood and agreed thaf the
consideration of $25,000.00 has been received by the undersigned
from Stuyvesant InSurance_Company in.full payment.for this
covenant not to sue notwithStanding any injuries or damages sus-
tained, whether known or'unknown.

It is hereby expressly understood and égreed that this
instrument is not intended nor in fact is a release or discharge
of nor an accord or satisféction with any persén whomsoever, but
oniy as a covenant not to sue and to the effect that Stuyvesant
Insurance Company hereby-purchases peace and is hereby given peace
upon any and ail claims and matters whatsoever which haVevbeen
Oor may be made against Stquesant Insuraﬁce Coméany by the under-
signed; and that Stuyvesant Insurance Company, in making payment
0of said consideration fdr this covenant,vhas done so solely ﬁo
obtain sﬁch peace and does not thereby admit any liability on
account of any éaid claims or matters but expreSSIy deny~all'of
such liability whatsoever. | |

It is‘furthér expressly understood and agreed that the
undersignedvhereby expressly reéerve the right to proceed against
Oor sue any cher person or persons égainst whom.they may have or
assert any claim on account of démages arising out of the above

described accident.
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It is further expressly understood and agreed that
npthing herein contained shall in any way intend to'release or
discharge or shall in any way be construed as releasing dr dis—
charging Edward Joseph Hendrix'or any other person or persons,
firms or ofgénizations against whom the undersigned may have or
assert any claim on account of damaéeS‘arising out of thé above
described accident. In the event that any judgment shall be
rendered in any court of competent jurisdiction in favor of the
undersigned against the said Edward Joseph Hendrix, it is ﬁnder-
stood and agreed that the undersigned would credit against any
sﬁéh judgment the said sum of $25,000.00 received from Stuyvesant
Insurance Company under the terms of this ¢0Venant.‘

The undersigned expressly reserve the right to proceed

~against Edward Joseph Hendrix and any other person or persons

By:

against whom they may have or assert any claim on account of
damages arising out of the above described accident.

IN WITNESS WHEREOF the under51gned have set thelr hands
Eavd v
and seals this /4‘ day of Deeembg- l97ﬂ’

~ o, i 4 N . 5 i
R 1: 135 k\)«p.‘”j (\/‘7 L g iy ’_-'\)v?]\

Edward R. Wright

e

e 5

- Sy
,/L_‘g\ ct.- o r oy A

*3oan E. ergﬁt g

Seen and agreed to:

STUYVESANT INSURANCE COMPANY o - 122
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Lo Lendcr LhL full

Sdld Joan
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13'987 ‘or'

lcrk'of Lh LlrcuLL Court-o£ the- Cltyfo

e

,rglnla Bcach for Lhc bcncflt of Joan L.xWrJghL“and/or Ed ard R R

held by th Clle SubJCCL to furthcr order”

against'vaernmeht Employees,Insurancejcpmpany as théfinSﬁrer:Ofm
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,dllCCtLd thcn Govcrnmont meloyocs Ingsurance Lompany shall then

and thgrc bc re l d of any further obllqatlon undcr the pollcy
v‘contraot or othcrw1g“ to pay any further sum whatevcr, or to ‘ -
£uther dcfend Thomab Walter 0110Wokl or. any of ua, 1n these actions

preoently andlng or any aotlon which he rclnaftcr may bo brought R .

whothcr by Joan L. leth or deald R wluqht,'or by any othcr

lnleldUdl porson, partnor hlp, coxpo;atlon, rollglous order,

et

entlty, board of trquL ';_asso at1on,‘and wthhcr new actlons or

- o ' : : . .
..counterclalm, cro G- lalm, imploadcr or actlons for contrlbutlon'Jj B

"or lndcmnlty, whlch 1n any way allq‘ or grow out of; dlrectly or

~1nd;rectly, thc cvan of OgLobor 3 ]970 -and/or"the causcs ofJLMQ',J, e

. act;ons of Joan L leght and/or deald R. WrJght above muntloned

Py .‘." L ‘ V' "_’ AT AR
Dated this [/ . of Sl eys LA 1974

R A

-
[

Thoma wdltor Orlowsk1,

T C . [ s
e RS
Thoma K. O?iowskiah

,7 AT SR
Joan C. Orlowokl

Ty R S
Lo : SR S A e ( . Wl
e - T Counscl fn Whomas 'iTEer OrIowskl,

- Thomas K. Orlowsk
~Joan C. Orlowski N




Thomes W, Orlowski L

8]

10

11

12

13

14

15

16

17

18

19

iy 8 defendant, haQina
bean first duly sworn, was examined and testified as

follows:

BY MR. DAVIS:
G. Tom, this is a new deposition so give me your}

name and address sgain,
A, Thomas Walter Orlowski, 14203 Canterbury Lane,

Rockville, Maryland. o
Ve ~ Tom, at the time of thiz incident, October 30,

1970 I believe you were insured by GEICO, Government
Employees Insurance Company?

A, R Yes, I was,

G Under your Homeowners.

A, My parents',

Q. Ané you were a member of the household then.
A, Yes, I was. |

Qo And they had limits of liability insurance

up to $25,000, Do you know that?

A, No, I never did discuss that with them.
G, Nov subsequent to this accident do you recall
entering into any type of agreement with Government Employees

Insurance Company whereby they were to pay some moneys on

this case? _ . jésg
. : A SR
A, I never handled none of that. That was

COURT REPORTERS, INC. — NORFOLK. VIRGINIA




Thomas W, Orlowski 5

]

10
11
12
13
14
15
16
17
18

19

23
24

25

discussed between Mr. Gorryvand ry father, I comldn't even
tell you -+ like I gaid, I don't even lmow how much the
insurance covers or what the arrangement is on the insurance,
vhat kind of inecident occurred.

Q. In other words your father then would have

been the one along with Mr. Gorry's advice who would have
handled the discussion and so forth? I

A, To the beat of my knowledge, him and my
mother together, kind of business partners in the deal.
| Q. I want to show you & piece of paper here and

ask if your signature appesrs on {t. _
MR, McKENRY: I don't want that introduced

because that is my only copy.

MR, DAVIE: It can be Xeroxed.

MR. McKENRY: I don't know, but I'1]l see if
I can make coples,

THE WITHESS: I do remember signing this nov.
I received this in the mail on a weekend and they told

me to sign this,

BY MR, DAVIS:
Qo . Who told you to sign this?
A, My parents; they told me Mr. Gorry needed my

signature on 1t. I remember reading this now that I look
at 1t, It d414n't cross my mind. 106
o X )

COURT REPORTERS, INC. — NORFOLK, VIRGINIA



Thomas W. Orlowskt - = 6

1o

10

11

12
13
14
15
16
17

18

Wemory”

e | . Do you want to look 1% ovele‘ toc refresh your

A Yes, maybe I ought tb.

Ge Tom, this plecs of paper or instrument
consisting of two pages that has the word Agreement on top,

do you recognize this?

Ac . Yes, I dOQ’
Go  And on the second page it shows the date of
December 27, 1974 and 1t sppears to be the signature of

Thomas Walter Orlowski, Thomas K., Orlowskl and Joan C. Orlowski
and also Mr, Gorry, your sttorney. Is that true?

A, Yeas, sir', that was vhen that paper was signed.

I believe I was on leave at the time or home on leave for

the Christmas holidays.

Q. Here at Virginie Beach?

A, Yes,vmy parents said Mr., Gorry wanted me to
sign this,

N Does your signature appear on there? {

A, Yes, my signature is the first one appears on .
there. .

G Thomas Welter Orlowski.

A, _ Yes,

MR. DAVIS: If we can have another copy made
of ‘this I will make this Trustees' Exhibit 1 for
identification. . !M

COURT REPORTERS. INC. — NORFOLK, VIRGINIA .
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10

11

12

13

14

15

16

17

18

19

23

24

25

MR, LUSTIG: I don't object to 1t for
identification purposeé but as to any matters of
relevancy --

MR. DAVIS: All right.

MR. LUSTIG: I reserve objection.

(Whersupon, the foregoing document
consisting of two pages wes marked
for identification as Trustees' Exhibit

BY MR. DAVIS:

Qe - Now have you had any conversations with
Mr. Gorry concerning the execution of this sgreement?
AL No, I d1dn't talk to him at all about that.

A conplo of times I have been In the office on other cases,

different things he handled for ms. I discussed how the |

other case 1s coming out, Wright case. He said nothing, at
8 stand still., He explained a little to me about what was

happening. I knew some kind of knowledge, that some insnranc?
company was going to pay, pay X number of dollars, insteed of
dragging everybody through the court, somebody like Legal

Officers was going to try a settlement instead of dragging
everybody through 1t in the United States.

Ge  Who was présent when you signed this?
A, My parents.
Ce Was Mr. Gorry present also?
128
A.' Noc .

COURT REPORTERS. INC. — NORFOLK, VIRGINIA




g Thomas W, Orlowslki 8
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10 -

11

12

13

14 ||

15

16

17

18

19

Ko Was there ény-additional understanding given
to you other than vhat language appears in this agreement?

A, No, my parents just said they were going to

offer the insurance money, the insurance money was going to

offer to pay this. Like I understood it was something like
a settlement out of court, we'll pay so much for the damages!

vhatever occurred and that's it. |
G. Well, was there any understanding to your
lnowledge that as a result of your insurance company paying

this $25,000 in discharge of sll claims that you would be
dismisged from the sult?

MR. LUSTIG: Objection. Go ahead.

THE WITNESS:  The wey I understood it, the

insurance company was going to propose or submit,

you know, throw it out there to be kicked around, the
$25,000 if somebody wanted to teke it. If they

didn‘t want to take it, whatever, and at the time they
decided vwhether or not to take the money, that would

either have been like to the court trisl and at the
end of the case or it mesnt lilce that the insurance
company 1f they paid their $25,000 and they still, you

know, might say this thing went to court the way I
understood, if my portion or my whatever -~ I don't lknow

how you call it, I 4on't know whet the word is - say

| | .. 129
$50,000, that is¢ the money turned out I had to pay, like|

COURT REPORTERS, INC. — NORFOLK, VIRGINIA
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found against me, the insurance company would pay
$25,000 end they would be off the hook. They would

be out of the picture and it would be up to me to come
up with another $25,000.

MR. LUSTIG: Withdravw my objection.
MR, SMITH: Go ahead.

THE WITNESS: Now 4f the $25,000 covered the

whole settlement or agresment, you know, like say 1t

was only $20,000, then the number they arrived with,

the insurence company paid $25,000 and that was the
end of the line. That was the end of the trisl and

everything -- well, it was over with and that would de

it for me. Then I wounldn't have to pay no money.
But like I say, if it was $30,000 or $50,000 or
$100,000, whatever the amount would be, the insurance

company vas responsible for £25,000, VWhen they paid

the first $25,000 or lesser amount that cleared them
in the case. £And 1f $25,000 covered the whole amount

then we were both clesred. That's the way I
anderstood 1it. That wes the question I wanted to

ask you.
22
23
BY MR, DAVIG:
. &« You are being deposed.
25
A, That 1s the way I understand 1it. 1130
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MR. DAVIC: That's all I have. Anybody else?

BY MR. S8MITH:
e Tom, the document thet you identified of

course 1s an agreement that the other lawyer, Mr. Davis,

referred to and it's going to be in evidence as your

exhibit, es pert of this deposition, Exhibit 1.
Now the policy as I understend it was a
Homeowners Folicy bought by your parents?

A, Uh-huh.

Ge | They paid the premiums on 1t?

A, Yes, they psy, 1t's their insurance pollley.
G. And 414 you understend that you became

insured under thet policy baeéuse you lived in your household

with your parents?

A, Yes, I understood that.
G. As a matter of fact how 0ld were you at the

time this occurred?

A, The incident 1tself?

Q. Yes. !

A, Fifteen,

Qe - And as far as what was -~ this was your

parents! insurance so did they as you understend the talk
with Mr,. Gorry about how to handle it snd vhat to do about it?

A. Yes, they handled that part of it. i3t

COURT REPORTERS. INC. — NORFOLK, VIRGINIA
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G And you were just asked to sign this, which
you 41d?
A, Yes, I was told that. It was halfway

explained to me or something. That's wvhere I got the
explanation I just gave to you.

Qe And this is your best recollection?

A, And I reed it. I never discussed it with

Mr. Gorry. My parents discussed it with him and they told

me what he said and I was advised to sign it. He said sign
this. That's where ry feith is in Mr. Gorry, so I 'signed

the thing. _ , |
. Q. What you're telling us about the effect of it
is, Just your bdest understanding of what other people have
told you? '
A, Yaes, vhat I can put together.

MR, SMITH: All right. I believe that's all.

MR. McKENRY: The same thing on this, you
will waive your signature to this?
THE WITNESS: Yes.

(¥4tness excused.)

cOc.

132
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A CAPITAL STOCK COMPANY NOT AFF'ILIATED WITH THE U. 8. GOVERNMENT WASHINGTON oD. C.

R e 1705 L STREET, N. W., WASHINGTON, D. C. 20036
?'mmf“ ' , . ' MEMORANDUM OF - : : .
< e o HOMEOWNERS POLICY © o - PR
No. H- 27 16 48 “DECLARATIONS".
Named Insured a M\ddmss
AS K. ORLOWSKI- AND W
JGAN Ce ORLOWSKI T HUSBAND AKND WIFE
S04 NORYH BETHUNE DRIVE
VIRGINIA BEACH, VIRGINIA _ ' .
: . FU AN e
R PREMIUM : Pnsmﬁbl IR
L S = ' 65.00 _
) ‘G - B - - : o i
Policy Term: ii’j_, o ~..____.______.8 23-76 v 3 oLl !
{nception (Mo., Day, Yr.) “  Expiration (Mo., Day, Yr.) Years L ) Co s !

The de&{q\ Sqesidence premises covered hereunder is located at the above address, unless otherwise stated herein.

RN . -
A ' . .

ecufled subject to- au conditions.of this: pohcy.- R

4 .'.;.1 Ly i' . SECTION [l . SECTION 111 - B
CUVERAGES A.: DWELLING . B. APPURTENANT C. UNSCHEDULED D. ADDITIONAL E. PERSONAL LIABILITY |F. MEDICAL PAYMENTS TO OTHERS
STRUCTURES PERSONAL - LIVING (Bodily Injury & Property Bamage) - ) .
: : PROPERTY EXPENSE Each Occuirence - Each Person .__Each Accident
T B B p
[N 0 zto 500 s 2,450 $12,250 |5 4,900 (525,000 1$508 . {8 25000
i BASIC POLICY [ - ADDITIONAL PREMIUMS ° TOTAL PREPAID | PREMIUM If PAID | PAYABLE:
P : b . . AT T ‘\(nd)' T EACH SUB-
Jos o 1o PREMIUM | THEFT EXTENSION OTHER PREMIUM IN INSTALLMENTS incee o S equthr e saay
oremp |- 195,00 s s $ 195,00 '[s198.00 = [s65.00 " |s 65.00
e T2 < oREMIGMFOR'SCHEDULED PERSONAL PROPERTY - $ $ $ P s
— $ s A O
T R $ G - s

"“i‘O-RMS“ AND Forms and endorsements made part of thns policy at time of |ssuq_

ENDORSEMENTS| 1) 25 WC 9/ 20 HO-181 €2/703 370 C7/72)

~“0€DUCT|BLB Any loss by perils insured against under Section | of this pollcy is subject to a deductible. Exceptions, if any:

; SECTION " . Dedygtiblc applicable pnly to loss caused l Deductible applicable to loss caused Deductible not Speclal Loss Deductlble C|ause
i by the peril of windstorm or hail (Clause No. 1) |[™| by other perils (Clause No.2) - ["] applicable 1 (Amount)
spgcu\}_ SOUTH CAROLINA: DELAWARE: It is agreed between the Insurer and the Insured that the values of the real property insured under this pollcy are the sum
v Valuatlon clause (Coverage A) ‘
'PROVISIOH$ . ) of $ " for Coverage A, ‘and If there are appurtenant structures the sum of § ¢ for Coverage 8.
S oans 8 . New York: Coinsurance Clause Applies [7] Yes - []No' Co
SECTION ll—Additional residence premises, if any, located: - . Cos . : . , e e
' - ' : Ty
Rating Information Only [Code 11 131 71 17) 9) Deductibles: Type Code: o " Size Géde:
Dwelling occupied by’ X123 [—M families. |[] Tenant'|§ 80 " All Perils ] % " " ’Clause No. lt" $ - Clause No.?2
Construction B] Frame Code 11 :[7] Brick, Stone or Masonry Véneer Code (2} . m Fire 7Resi_'stive Coda (41
of dwelling: [] Frame with alumintim or plastic siding Code (5). ‘[7] Brick, Stone or Masonry' Code (31 - Roof m Approved S 1M Unapproveii_“
Zone ¥ Code lProt. Cl. § Code T’Not more than} , @ Q@ feet from Hydrant[ Not more than miles from Fire Dept.i‘Premlum Group No. 19
"| Comptete when Form HO-4'is made a part of this pdlicy' Total Annual .Fire and Extended Coverage Rate - Number of Apartn\ents in" building
Southarn States; ﬂ] Inside City Lumnle Inside Protected- Suburban Area [ Inside Fire District ]Fnre District . e s Code:

(a) The described’dwelling is not seasonal; (b) no business pursuits are conducted on ‘the described premises; (c) the described prem|ses is the only premises S where
the Named tnsured or spouse maintains a residence other than business or farm properties; (d) the Insured has no full time residence employee(s); (e) the Insured
has no outboard motor(s) or watercraft ‘otherwise excluded pnder this policy for which coverage is desired. Exception, if any;.to (a), (b), (c), (d) or (e)}*

'

}61 K oo S . o *Absence of an entry means“no exceptions’'.
13 ‘me. COUNTY TRUST COMPANY | . T 1
se , B8 NORTH BROADWAY IR - S r_'
% ’ARRVTOUN, -NEW YORK . -10591 : : Agent L ~ :
£ GLOAN 490+34964 ' Date 7’23/73 J8 -

In Constderation 0t the Provisions and Stipulations Herein or Added Hereto and of tha Premium Above Specified (or specified in endorsemen!(s) made a part hereof), this
Company, for the term shown above from inception date shown above at hoon (Standard Time) to expiration date shown above at noon (Standard Time) at focation of
property involved, to an amount not exceeding the limit of liability above specified, does insure the Insured named In the Declaratlions ahove and legal representatives,
to the extent of the actual cash value of the property at the time of loss, but not exceeding the amount which it would cost to repair or replace the property with
material of like kind and quality within a reasonable time after such loss, without allowance for any increased cost of repair or reconstruction by reason of any ordinance
or law regulating construction or repair, and without compensation for loss resulting from interruption of business or manufacture, nor in any event for more than the
interest of the Insured, against all DIRECT LOSS BY FIRE, LIGHTNING AND OTHER PERILS INSURED AGAINST IN THIS POLICY INCLUDING REMOVAL FROM PREMISES
ENDANGERED BY THE PERILS INSURED AGAINST IN THiS POLICY, EXCEPT AS HEREINAFTER PROVIDED, to the property described herein while located or contained as
described in this policy, or pro rata for five days at each proper place to which any of the property shall necessarily be removed for preservation from the perits insured
against in this policy, but not elsewhere.

- |This memorandum is for information only; it is not a contract of insurance but attests that a policy as
numhered herein, and as it stands at the date of this certificate, has been issued by the Company Sald pohcy
is. suhmct to change hv endarsement and.to assignment and sanagiiatiss in e2-o
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WCLUDES STANDARD FIRE INSURANCE POLICY FOR MISSOUR!

hanged to “twenty-four months”.

— The words “twelve months” in line 161 of the numbered line provisions are changed to “thirty-six months”.

Maine — The wofds;“twelve months” in line 161 of the numbered line provisions are c!

'EXCEPTIONS  North Dakota

STATE

CPNONAWR —~OOVENOU &WN =

or subjects.

Concéil':nanfg . I'.fThi"sl-;'e:nfire policy ‘shall "be -vold Jif, . whether |
“ .. beforecor after a loss, -the insured has wil- |

fraud. M-
R “fully: conmcealed or misrepresented any ma-
te ial, ,-‘f.alqy Qr ; circumstance- con erning. this insurance or the

subject fhereof, or the interest of the insured therein, or in tase }-

of any fraud or false swearing by the_insured relating .thereto.
Uninsurable

and
excepted property.

currency, deeds, evidences of debt, money or
securities; nor, unless specifically . named

hereon in writing, bullion or manuscripts. , -

This Company shall not be liable for loss by
fire or other perils insured against in this
policy caused, directly or indirectly, by: (a)
enemy attack by armed forces, including action taken by mili-
taty, naval or air forces in resisting an actual or an immediately
impending enemy attack; (b) invasion; (c) insurrection; (d)
rebellion; (e) revolution; (f) civil war; (g) usurped power; (h)
order of any civil authority except acts of destruction at the time
of and for the purpose of preventing the spread of fire, provided
that such fire did not originate from any of the perils excluded
by this polity; (i} peglect of the insured to use all reasonable
means to save and preserve the property at and after a loss, or
when the property is endangered by fire in neighboring prem-
ises; (i) nor shall this Company be liable for loss by theft.
Other Insurance.  Other insurance may be prohibited or the
amount of insurance may be limited by en-
dorsement attached hereto. i ‘ '
Conditions suspending or restricting insurance. Unless other-
wise provided in writing added hereto this Company shall not
be liabla for loss occurring : .

Perils not
included.

- {a) white the hazard is increased by any- meéng within the ébn-

trol or .knowledge of the insured; or . -

(b) while a described building, whether intended for occupancy
by owner or tenant, is vacant or unoccupied beyond a period of
sixty consecutive days;. or e I

(¢) as a result of. explosion or riot, unless fire ensue, and in

' that event. for loss by fire only.

Any other petil to be insured against or sub-

_ ject of insurance to be covered in this policy

* " shall be by endorsemerit in wtitihg hereon or
{

Other perils

added hereto. )
Added provisions. The extent of the application of insurance

W under this policy and of the contribution to
be made by this Company in case of loss,’ and any other pro-
vision or agréement not inconsistent with the provisions of this
policy, may be provided for in writing added hereto, but no pro-
vision may be waived except such as by the terms of ' this policy

is subject to change.

~Waiver . : No perrﬁission' affectiﬁg this.insurance shall

provisions. -’ exist, or waiver of any provision be.:valid,
added hereto. No provision, stipulation or forfeiture shall be
held to be waived by any requirement or proceeding on .the part
of this Company. relating to appraisal or to any examination
provided for herein.
Cancellation

of policy.

This policy shall be cancelled at any time
at the request of the insured, in which case
this Company shall, upon demand and sur-
render of this policy, refund the excess of paid premium ‘above

the customary short . rates for the  expired time. This pol-

icy may be cancelled at any time by this' Company by - giving
to ‘the Insured a fivé days’ written notice of cancellation with
or without tender of the excess of paid premium above the pro

rata premium for the expired time, which excess, if not ten-,

dered, shall be refunded on demind. Notice of cancellation shall
state that i1said .excess premium (if not tendered) ' will .be re-
funded on demand.

. .

Mortgagee 1f loss hereunder Is made payable, in" whole
interests and» . .~. ‘or-in part, to a designated ‘mortgagee. not
obligations, ... . named herein as the insured,. such interest in.
.. .v ... i . this policy may be cancelled by giving to such

mortgagee a ten days’ written notice of can-
cellation..

If the insured fails to render proof of loss such mortgagee, upon
notice, shall render probf of loss in the form herein specified
within sixty (60) days thereafter and shall be subject to the pro-
visions hereof relating to appraisal and time of payment and of
bringing suit. If this Company shall claim that no liability ex-
isted as to the mortgagor or owner, it shall, to the extent of pay-
ment of loss to the mortgagee, be subrogated to all the mort-
gagee’s rights of recovery, but.without .impairing mortgagee’s
right to sue; or it may pay off the mortgage debt and require

an ;assignment thereof. and of the mortgage. Other provisions .

I . ot
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This policy shall not cover accoupts, bills,; {’
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d obligations of: such mortgagee may
Pro rata liability. This Company shall-ﬁqg:‘&é liable for a greater

proportion of ary” 10’55,--;than the amount
hereby insured shall bear to the whole insurance covering the
property against the peril involved, whether collectible or nct.
The insured shall give immediate written
notice to this Company of any loss, protect
the property from .further damage, forthwith
separate the damaged and undamaged personal - property, put
it in the best possible order, furnish aicomplete inventory of
the destroyed,. damaged and undamaged property, showing in
of loss
claimed; and within sixty days "after the loss, unless such time
is extended in writing by this Cémpany, the insured shall rendcr
to this Company a proof .of .loss, signe and sworn to by the
insured, stating the knowledge and belief of the insured as to
the following: the time and origin of the loss, the interest of the
insured and of all others in the property, the actual cash value of
each item thereof and the amount of loss thereto, all encum-
brances thereon, all other contracts of insurance, whether valid
or not, covering any of said propesty, any,:-_changes in lrthe title,

case loss occurs.

use, occupation, location, possession or exposures of spid prop-

- erty since the issuing of this palicy, by whom and lfor what

purpose any building herein described and the several parts
thereof were occupied at the time of loss and whether or not it
then stood on leased ground, and shall furnish a copy of all the
descriptions and schedules in all policies and, if required, verified
plans and specifications of any building, fixtures or machinery
destroyed or damaged. The insuréd, as often asi may be reason-
ably required, shall exhibit to any person designated by this
Company all that remains of any property herein described, and
submit to examinations under oath by any person named by this
Company, and subscribe the same; and, as often as may be
reasonably required, -shall produce for examination all books of
account, bills, jnvoices and other vouchers, or certified copies
thereof if originals be lost, at such reasonable time and place as
may be dosignated by this Company or its fepresentative, and
shall permit extracts andicopies thereof to be made. .
Appraisal. In case the insured -and this ‘\Company shall
fail to agree as to the actual cash value or
the amount of loss, then, on the written demand of either, each
shall select a competent and disinterested appraiser and notify
the other of the appraiser selected within twenty days of such
demand. The appraisers shall first select & competent and dis-
interested umpire; and, failing for fifteen days tqo agree upon
stich umpire, then, on requést of the insured.or this Company,
such umpire shall be sélectéd by a Judge of a court of record in
the state in which the property “covefed is located. The ap-
praisers shall then' appraise the loss, stating separately actual
cash vdlue and loss to each item; and, failing to agree, shall
submit their differences, only, to the umpire..An award in writ-
ing, so itemized, of any two when filed with this Company shall
determine the .amount of actual cash value and loss. Each
appraiser shall be paid by the party selecting him and the ex-
penses of appraisal and umpire shall be paid by the partics
equally.
Company’s
options. ’

It shall be optional~with .this Company to
take all, or.any part, of the property at the
agreed or appraised Value, and also to re-
pair, rebuild or replace the property destroyed or damaged with
other of like kind and quality, within a reasonable time, on giv-
ing notice of its intefntion so' to do within thirty days after the
receipt of the proof of loss herein required.

Abandonment. _ There can be no abandonment to this Com-
pany of any property. t

Whon loss i The amount of tloss for which' this Company

payable. . may be liable shall be; payable sixty days

. . after proof of Joss, as herein provided, is
received by this Company and ascertainment, of the loss is made
either by agreement between the insured and this Company ex-
pressed in writing o by the filing with this Company of an
award as herein prodded. o o
Suit. No suit or action on this policy for the recov-

ery.of any claim shall be sustainable in any

.court of law or eduity unless all the raquirements of this policy

shall have been complied with, -and.;unfess commenced within
twelve months next aftei inceptign of the loss. -
Subrogation. i This Campany ‘may require from the insured
. an assignment of all-right of recovery against
any party for loss to\the,,'extéqt,(thaf payment therefor is made

by this Company.’ ... .
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DEFERRED 'PREMIUM PAYMENT ENDORSEMENT HO-181
(Ed. 2-70)

The Insured has elected to pay the premium in annual installments as specified in the Declarations of this policy, and the premium for this policy
is hereby made so payable. In the event of any changes in the premiums, which are in effect for this Company and applicable to the insurance pro-
vided herein after the inception date of this policy, the Insured agrees to pay subsequent annual instaliments calculated at the annual premium
then in effect.

HO-181
(€d. 2-70)



Form No. 370 AMENDATORY CANCELLATION AND NON-RENEWAL ENDORSEMENT '
(\Elzrgi;;a APPLICABLE TO OWNER-OCCUPIED DWELLINGS ONLY

The Cancellation Provisions of this policy. are qualified only with respect to: |
1. CANCELLATION FOR NON-PAYMENT OF PREMIUM;

This policy may be cancelled by this Company at any time during the policy period for failure to pay any premium when due whether such premium
ts payable directly to this Company or its agent or indirectly under any premium finance plan or extension of credit by mailing or delivering to the
Insured written notice stating when, not less than ten days thereafter, such cancellation shall be effective.
2. CANCELLATION OF POLICIES IN FORCE FOR 90 DAYS OR MORE AND RENEWAL POLICIES:
' if this policy: )
(a) has been in force for 90 days or more; or
(b) if this is a renewal of a policy issued by this Company, effective immediately;

+
It may be cancelled by this Company for one or more of the folléwing reasons and then only by mailing or delivering to the Insured written notice
stating when, not less than 30 days thereafter, such cancellation shall be effective: : :

(1) Conviction of a crime arising out of acts increasing the hazard insured against;
(2) Discovery of fraud or material misrepresentation;
(3) Wilful or reckless acts or omissions increasing the hazard insured against as determined from a physical inspection of the insured premises; or
(4) Physical changes in the property which result in the property becoming uninsurable ‘as determined from a physical inspection of the insured
premises.
3. NON-RENEWAL OF THE POLICY:

The Company agrees that it will not refuse to renew or continue this policy unless a written notice of its intention not to renew or continue is mailed
to the Insured named in the declarations, at the address shown in this policy, not less than 30 days prior to the expiration date. Such notice shall not
be required: . .
(1) !f the insurer or its agent acting on behalf of the insurer has manifested its willingness 1o renew by issuing or offering to issue a renewal
policy, certificate or other evidence of renewal, or has otherwise manifested such intention in writing: to the Insured, or
(2) If the named Insured has notified in writing the insurer or its agent that he wishes the policy to be cancelled, or that he does not wish the
policy to be renewed, or if he fails to accept the offer of the insurer to renew the policy, or
(3) If the named Insured fails to pay the premium as required by the Company for renewal or continuance of this policy.
If this policy is written for a policy period of less than one year, this Company agrees that it will not refuse to renew except as of the expiration of
3 policy period which coincides with the end of an annual period commencing with its original effective date.
The mailing of notice as aforesaid shall be sufficient proof of notice. Delivery of such written notice by this Company shall be equivaient to mailing.
All other terms and conditions of this policy remain unchanged. - .

Note to Agents—~—The “‘attaching’’ portion may be torn off if form is attached when the policy is written.

Attached to and forming part of Policy No
of the

(Name of Insurance Compony)

Issued at its Va. Agency.
(City or Town)
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COVERAGE A — DWELLING .
This policy covers the described dwelling building, including additions
in contact therewith, occupied principally as a private residence.
This coverage also includes:
1. if the property of the Insured and when not otherwise covered,
building equipment, fixtures and outdoor equipment all pertaining to
the service of the premises and while located thereon or temporarily
elsewhere; and i
2. materials and supplies located on the premises or adjacent
thereto, intended for use in construction, alteration or repair of such
dwelling. - )
COVERAGE B — APPURTENANT STRUCTURES
This policy covers structures (other than the described dwelling build-
Jng, including additions in contact therewith) appertaining to the
premises and tocated thereon. -
This coverage ‘also includes materials and supplies located on the
premises ‘or adjacent thereto, intended for use in construction, altera-
tion or repair of such structures.
This coverage excludes:
1. structures used in whole or in part for business purposes; or
2. structures rented or leased in whole or in part or held for such
rental or lease (except structures used exclusively for private garage
_purpases) to other than a tenant of the described dwelling.
COVERAGE C — UNSCHEDULED PERSONAL PROPERTY
This policy covers unschcculed personal property usual or incidental
to the occupancy of the premises as a dwelling and owned or used by
an Insured, while on the described premises and, at the option of the
Named insured, owned by others while on the portion of the premises
occupied exclusively by the insured.
This coverage also includes such unscheduled personal property while
elsewhere than on the described premises, anywhere in the world:
1. owned or used by an Insured; or
2. at the option of the Named Insured,
a. owned by a guest while in a residence occupied by an Insured;
or ‘
b. owned by a residence employee while actually engaged in the
service' of an Insured and while such property is in the physical
custody of such residence employee or in a residence occupied by
an Insured;
3. but the limit of this Company's liability for the unscheduled per-
sonal property away from the premises shall be an additional amount
of insurance equal to 10% of the amount specified for Coverage C,
but in no event less than $1,000.
This coverage excludes:
1. animals, birds or fish;

__DESCRIPTION OF PROPERTY AND INTERESTS COVERED

The following supplementary coverages shall not increase the applicable
limit of liability under this policy:

1. Automatic Removal: 'If, during the term of this policy, the Named
Insured removes unscheduled personal property covered under Cover-
age C from the premises to another location within the Continental
United States or the State of Hawaii, to be occupied as his principal
residence, the limit of liability for Coverage C shall apply at each loca-
tion in the proportion that the value at each location bears to the total
value of all such property covered under Coverage C.

Property. in transit shall be subject to the limit of liability for un-
scheduled personal property awgy from the premises.

This coverage shall apply only for a period of 30 days from the date
removal commences and shall then cease.

2. Debris Removal: This poficy covers expenses incurred in the removal
of all debris of the property covered hereunder, occasioned by loss

Loss Peductible Clause: With respect to loss covered under this policy,
this Company shall be liable only when such loss in each occurrence
exceeds $50. When loss is between $50 and $500 this Company shall
be liable for 111% of loss in excess of $50 and when loss is $500 or

HOMEOWNERS POLICY — BROAD FORM
SECTION |

SUPPLEMENTARY COVERAGES

DEDUCTIBLE

HO-2
{Ed. 9-70)
—SW-

2. motorized vehicles, except such vehicles pertaining to the service
of the premises and not licensed for road use;
3. aircraft;
4. property of roomers and boarders not related to the Insured;
5. property carried or held as samples or for sale or for delivery
after sale;
6. property rented or heid for rental to others by the Insured, except
property contained in that portion of the described premises cus-
tomarily occupied exclusively by the Insured and occasionally rented
to others or property of the insured in that portion of the described
dwelling occupied by roomers or boarders;
7. business property while away from the described premises;
8. any device or instrument for the recording, reproduction or record-
ing and reproduction of sound which inay be operated by power from
the electrical system of a motor vehicle, or any tape, wire, record
disc or other medium for_ use with any such device or instrument
while any of said property is in or upon a motor vehicle; or
9. property which is separately described and specifically insured
in whole or in part by this or any other insurance.
COVERAGE D — ADDITIONAL LIVING EXPENSE
If a property loss covered under this policy renders the premises un-
tenantable, this policy covers the necessary increase in living expense
incurred by the Named Insured to continue as nearly as practicable the
normal standard of living of the Named Insured's household for not
exceeding the period of time required: :
1. to repair or replace such damaged or destroyed property as soon
as possible; or ’
2. for the Named Insured’s household to become settled in perma-
nent quarters; whichever is less.
This coverage also includes: B
1. the fair rental value of any portion of the described dwelling or
appurtenant structures covered under this policy, as furnished or
equipped by the Named Insured, which is rented or held for rental by
the Named Insured. The fair rental value shall not include charges
and expenses that do not continue during the period of untenant-
ability. Coverage shall be limited to the period of time required to
restore, as soon as possible, the rented portion to the same tenantable
condition;
2. the period of time, not exceeding two weeks, while access to the
premises is prohibited by order of civil authority, as a direct resuit
of damage to neighboring premises by a peril insured against.

The periods described above shali not be. limited by the expiration of

this policy.
This coverage excludes expense due to cancellation of any iease, or any
written or oral agreement. i

thereto for which coverage is afforded. '

3. Fire Department Service Charge: This policy covers for an amount
not exceeding $250 the Named Insured's liability, assumed by con-
tract or agreement for fire department charges where fire depart-
ment is called because of a fire in, on or exposing property insured
hereunder, while located on the premises described. This coverage
does not cover Named Insured’s liability, by contract or otherwise, to
indemnify either a city, municipality or fire protection district, or any
other person, firm or corporation against loss, claim or liability arising
by reasons of the movement or functioning of fire apparatus or members
of a fire department; or by reason of any accident arising out of the
performance of services by any fire department. Coverage afforded
under this clause applies only if the property is not located within the
limits of the city, municipality or fire protection district furnishing
such fire department response.

more, this loss deductible clause shall not apply. This loss deductible
clause shall not apply to Coverage D—Additional Living Expense or Fire

Department Service Charge.
137
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This policy insures against direct loss to the property covered by the

following perils as defined and limited herein: .

1. Fire or Lightning. :

2. Removal, meaning direct loss by removal of the property covered

hereunder from premises endangered by the perils insured against.

The applicable limit of liability, had ‘the property not been removed,

applies pro rata for 30 days at each proper place to which any of the

property shall necessarily be removed for preservation trom or for re-

pair of damages caused by the perils insured against.

3. Windstorm or Hail, excluding loss: '
a, caused directly or indirectly by frost or cold weather or ice
{other than hail), snow or sleet, all whether driven by wind or not;
b. to the interior of the building, or the property covered therein
caused by rain, snow, sand or dust, all whether driven by wind or not,
unless the building covered or containing the property covered shall
first sustain an actual damage to roof or walls by the direct force of

" wind or hail and then this Company shall be liable for loss to the-

interior of the building or the property covered therein as may be
caused by rain, snow, sand or dust, entering the building through
~ openings in the roof or walls made by direct action of wind or hail; or
c. to watercraft (except rowboats and canoes on premises) including
their trailers, furnishings, equipment and outboard motors while such
property is not inside fully enclosed buildings.
d. -to the following property unless liability therefor is assumed by
endorsement hereon: (1) awnings including their supports; (2) fences;
(3) seawall, property line and similar walls; (4) greenhouses, hot-
houses, slathouses, trellises, pergolas, cabanas and outdoor equip-
ment pertaining to the service of the premises; (5) wharves, docks,
piers, boathouses, bulkheads or other structures located over or
partially over water and the property therein or thereon.
4, Explosion. ]
5. Riot or Civil Commotion, including direct loss from pillage and looting
occurring during and at the immediate place of a riot or civil commotion.
6. Aircraft, including self-propelled missiles and spacecraft. -
7. Vehicles, but excluding loss to fences, driveways and walks caused
by any vehicle owned or operated by any occupant of the premises.
8. Sudden and accidental damage from smoke, other than smoke from
agricultural smudging or'industrial operations. ’
9. Vandalism or Malicious Mischief, meaning only the wilful and mali-
cious damage to or destruction of the property covered, but excluding loss
if the described dwelling had been vacant beyond a period of 30 consecu-
tive days immediately preceding the loss.
10. Breakage of glass constituting a part of the building covered here-
under, Including glass in storm doors and storm windows, but excluding
loss if the building covered had been vacant beyond a peroid of 30 con-
secutive days, immediately preceding the loss. :
11. Theft, meaning any act of stealigg or attempt thereat, including
loss of property from a known place under circumstances when a prob-
ability of theft exists.
Unscheduled personal property contained in any bank, trust or safe
deposit company, public warehouse or occupied dwelling not owned or
occupied by or rented to an Insured in which the property covered has
been placed for safekeeping shall be considered as being on the de-
scribed premises.
Upon knowledge of loss under this peril or of an occurrence wjrch may
give rise to a claim for such loss, the Insured shail give immediate notice
to this Company or its authorized agents and also to the police.
a. General Theft Exclusions:
This poticy does not apply to loss:
(1) if committed by an Insured;
(2) in or to a dwelling under construction or of materials or sup-
plies therefor until completed and occupied;
{3) arising out of or resulting from the theft of any credit card or loss
by forgery or alterations of any check, draft, promissory- note, bill
of exchange, or similar written promise, order or direction to pay a
sum certain in money; or
{4) of a precious or semi-precious stone from its setting.
b. Theft Exclusions applicable while the described dwelling is rented to
others:
This policy does not apply to loss from the described dwelling while the
portion of the described dwelling customarily occupied exclusively by an
Insured is rented to others:
(1) of money, bullion, numismatic property or bank notes;
{2) of securities, accounts, bills, deeds, evidences of debt, letters
of credit, notes other than bank notes, passports, railroad and other
tickets or stamps, including phifatelic property;

PERILS INSURED AGAINST—- - oo - o oo oo

(3) of jewelry, watches, necklaces, bracelets, gems, precious and
.semi-precious stones; articles of gold and platinum; or any article
of fur or article containing fur which represents its principal value;
or
(4) caused by a temant, his employees or members of his house-
hold while renting the portion of the described dweiling customarily
occupied exclusively by an Insured.
c. Theft Exclusions applicable to property away from the described
premises:

~ This policy does not apply to loss away from the described premises of:

(1) property while in any dwelling or premises thereof, owned, rented
or occupied by an Insured, except while an Insured is temporarily
residing therein; . ;

(2) property while unattended in or on any motor vehicle or trailer,

other than a public conveyance, unless the loss is the result of

forcible entry into such vehicle while all doors, windows or other
openings thereof are closed and locked, provided therd are visibie
marks of forcible entry upon the exterior of such vehicle or the loss
is the result of the theft of such vehicle which is not recovered
within 30 days, but property shall not be considered unattended
when the Insured is required to surrender the keys of such vehicle

to a bailee; ) .

(3) property while unattended in or on private watercraft unless the

loss is the direct result of forcible entry into a securely locked com-

partment and provided there are visible marks of forcible entry
upon the exterior of such compartment;

(4) watercraft, their furnishings, equipment and outboard motors; or

(5) trailers, whether licensed or not. °
12. Falling objects, but excluding loss to: o

a. the'interior of the building or the property covered therein, caused

by falling objects unless. the building covered or containing the prop-

erty covered shall first sustain an actual damage to the exterior of
the roof or walls by the falling object; and . ) ‘

b. outdoor equipment, awnings including their supports and fences.
13. Weight of ice, snow or sleet which results in physical damage to
the building covered or to property contained in a building and then
only if the weight of ice, snow or sleet results in physical damage to
such building, but excluding loss to: :

a. outdoor equipment, awnings including their supports and fences;

and .

b. fences, pavements, patios, swimning pools, foundations, retain-
. ing walls, bulkhcads, piers, wharves or docks when such loss is

caused by freezing, thawing or by the pressure or weight of ice or

water whether driven by wind or not.
14. Collapse of buildings or any part thereof but excluding foss to out-

door equipment, awnings, fences, pavements, patlos, swimming pools,
- underground pipes, flues, drains, cesspools and septic tanks, founda-

tions, retaining walls, bulkheads, piers, wharves, or docks, all except as

the direct result of the collapse of a building. :

Collapse does not include settling, cracking, shrinkage, bulging or
expansion. )

15. Sudden and accidental tearing asunder, cracking, burning or bulging
of a steam or hot water heating system or of appliances for héating
water, but not including loss caused by or resulting from freezing.

16. Accidental discharge or overfiow of water or steam from within a
plumbing, heating or air conditioning system or from within a domestic
appliance, including the cost of tearing out and replacing any part of the

building covered necessary to effect repairs to the system or appliance
from which the water or steam escapes, but excluding loss:

a. to the building caused by continuous or repeated seepage or leak-

age over a period of weeks, months or years;

b, if the building covered had been vacant beyond a period of 30

consecutive days immediately preceding the loss;

¢. to the system or appliance from which the water or steam escapes;

or

d. caused by or resulting fiom freezing.
17. Freezing of plumbing, heating and air conditioning systems and
domestic appliances, but excluding loss caused by and resulting from
freezing while the building covered is vacant or unoccupied, unless the
insured shall have exercised due diligence with respect to maintaining
heat in the building, or uniess the plumbing and heating systems and
domestic appliances had been drained and the water supply shut off
during such vacancy or unoccupancy.
18. Sudden and accidental injury from electrical currents artificially
generated to electrical appliances, devices, fixtures and wiring, except
tubes, transistors and similar electronic components.
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COVERAGE F — MEDICAL PAYMENTS TO OTHERS
This Company agrees to pay all reasonable medical expenses, incurred
withint one year from the date of the accident, to or for each person who
sustains bodily injury to which this insutance applies caused by an
accident, while such person is:

1. on an insured premises with the permission of any Insured; or

2. elsewhere, if such bodily injury

This policy does not apply:
1. Under Coverage E — Personal Liability and Coverage F — Medical
Payments to Others:
a. to bodily injury or property damage arising out of the ownership,
maintenance, operation, use, loading or unloading of:
(1) any aircraft; or
. {2) any motor vehicle owned or operated by, or rented or loaned
to any Insured; but this subdivision (2} does not apply to bodily
injury or property damage occutring on the residence premises
if the motor vehicle is not subject to motor vehicle registration
because it is used exclusively on the residence premises or kept
in dead storage on the residence premises; or
{3) any recreationat motor vehicie owred by ary Insurcd, if the
bodily injury or property damage occurs away from the residence
premises; but this subdivision (3) does not apply to golf carts
while used for golfing purposcs.
This exclusion does not apply to bodily injury to any residence em-
ployee arising out of and in the course of his employment by any
Insured except while such employee is engaged in the operation or
mainteénance of aircraft;
b. to bodily injury or property damage arising out of the ownership,
maintenance, operation, use, loading or unloading of any watercraft:
(1) owned by or rented to any Insured if the watercraft has in-
board or inboard-outboard motor power of more than 50 horse-
power or is a sailing vessel (with or without auxiliary power) 26
feet or more in overall length; or
(2) powered by any outboard motor(s), singly or in combination of
more than 25 total horsepower, if such outboard motor(s) is
owned by any Insured at the inception of this policy and not
endorsed hereon, unless the Insured reports in writing to this
Company within 45 days after acquisition his intention to insure
the outboard motor ur combination of outboard motors, owner-
ship of which was ascquired prior to the policy term.
This exclusion dues nut apply o (@ bodily injury o1 property dam.
age occurring on the residence premises or {b) bodily injury to any
residence employee arising out of and in the course of his employ-
ment by any Insured;
¢. to bodily injury or pruperty danage arising out of the tendering
of or failing to render professional setvices;
d. to bodily injury or property damage arising out of business pur-
suits of any Insured except activities therein which ace oidinarily

1. Damiage to Property of Others: This Company wil, at its option, either
pay for the actual cash value of propetly damaged or gestroyed
during the policy period by any Insured, ur repair or replace such
property with other property of like quality and kind, but in no
event shall this Company's limit uf liability exceed $250 in any une
occurrence,

This coverage does not apply to damage to or destruction of property:
a, caused intentionally by any Insured who has attained the age
of 13;

b. ewned by or rented to any Insured, any tenant of any Insured or
any resident of Named Insured's household;

c. arising out of (I any act or omission in connection with premises
(other than the insured premises) owned, rented or controlled by
any knsured, (2) business pursuits or professional services or (3}
the ownership, maintenunce, operation, use, loading or unloading
of any land motor vehicle, traier or semi-trailer, farm machinery or
eyuipment, aircraft or watercraft;

d. if insurance therefor is provided undbr Section | of this policy.

. Personal Liability Claim Expenses: This Company will pay:

a. all expenses incurred by this Company and all costs {axed against
the Insured in any suit defended by this Company;

b. all premiums on appeal bonds required in any such suit, premiums
on bonds to release attachients in any such suit for an amount
not in excess of the applicable limit of liability of this policy,
and the cost of bail bonds required of the Insured because of
accident or traffic law violation arising out of the use of any vehicle
to which this policy applies, not to exceed $250 per bail bond, but
this Company shall have no obligation to apply for or furnish any
such bonds;

c. all interest on the entire amount of any judgment which accrues

. alter entry of the judgment and before this Company has paid or

~

EXCLUSIONS

SUPPLEMENTARY COVERAGES

ADDITIONAL DEFINITIONS

a. arises out of a condition in the insured premises or the ways
immediately adjoining,

b. is caused by the activities of any Insured, or by a residence
employee in the course of his employment by any Insured,

c. is caused by an animal owned by or in the care of any Insured, or
d. s sustained by any residence employee and arises out of and
in the course of his employment by any Insured.

incident to non-business pursuits;
e. to bodily injury or property damage arising out of any premises,
other than an insured premises, owned, rented or controlied by any
Insured; but this exclusion does not apply to bodily injury to any
residence employee arising out of and in the course of his employ-
ment by any Insured;
f. to bodily injury or property damage which is either expected or
intended from the standpoint of the Insured.
2. Under Coverage E — Personal Liability
a. to liability assumed by the Insured under any contract or agree-
ment not in writing or under any contract or agreement in connec-
tion with the Insured's busingss;
b. to bodily injury to any person, including a residence employee, if
the Insured has a policy providing workmen's compensation or
occupational disease benefits for such bodily injury or if benefits
for such bodily injury are in whole or in part either payable or re-
quired to be provided by the Insured under any workmen's com-
pensation or occupational disease law; .
c. to property damage to property owned by the Insured;
d. to property damage to property occupied or used by the Insured
dr rented to or in the care, custody or control of the Insured or
as to which the Insured is for any purpose exercising physical
control;
d. 1o sickness, disease or death resulting therefrom of any resi-
dence employee unless written claim is made or suit is brought
therefor against the Insuied within 36 months after the end of the -
policy term. °
. Under Coverage F — Medical Payments to Others
a. to bodily injury to any person, including a residence ployee,
if any person or organization has a policy providing workmen's
compensation or occupational discase benefits for such bodily injury
or if benefits for such bodily injury are in whole or in part either .
payable or required to be provided under any workmen's compensa-
* lion or occupational disease law; ..
b. to bodily injury to:
(1) any Insured under parts (1) and (2) of the definition of
“Insured”,
(2) any person, other than a residence employee, regularly resid-
ing on any part of the insured premises, or
{3) any person white un the insured preinises because a businest
is conducted or professional seivices are rendered thereon.

w

tendered or deposited in court that part of the judgment which does

not exceed the limit of this Company’s liability thereon;

d. reasonable expenses incurred by the Insuted at this Company's

request, including actual loss of earnings (but not loss of other

incume) not to exceed $25 per day because of his attendance at

hearings or trials at such request.
Any expenses incurred by this Company under this provision shall not
reduce the applicable fimit of liability,
3. First Aid Expenses: In addition to this Company's lintit of liabifity,
this Company will pay-expenses incurred by the Insured for first aid
to others at the time of an accident, for bodily injury to which this
insurance applies.
4. Property in Contro) of the Insured: Such insurance as is afforded
under Coverage £ — Personal Liability, applies to property damage
to any insured piemises and fo house furnishings therein if such
property damage arises out of fire, explosion, or smoke or smudge
caused by sudden, unusual and faulty operation of any heating cr
cooking unit. Exclusion 2.d. does not apply to this Supplementary
Coverage.
5. Construction of New Residence: Such insurance as is afforded under
Coverage E — Personal Liability, applies to bodily injury and property
damage arising out of any vacant land owned by or rented to any In-
sured on which a one or two family dwelling is being constructed for
use by any Insured as a residence. Such insurance as is afferded under
Coverage F — Medical Payments to Others, applies to bodily injury
sustained by any person while on such vacant land with the permission
of any Insured. This coverage does not apply to bodily injury to any
employee, other than a residence employce, of any Insured arising out
of and in the course of his employment by any Insured. Exclusion l.e
does not apply to this Supptementary Coverage.

The following definitians apply only to coverage afforded under Section H of this policy.

L. “bodily injury”: means bodily injury, sickness or disease, including
care, loss of services and death resulting therefrom,
2. “medical ' means for necessary medical, surgical,
x-ray, dental services, including prosthetic devices, ambulance, hospital,
professional nursing and funeral services.
J. “motor vehicle": means a land motor vehicle, trailer or semi-trailer
designed for travel on public roads (including any machinery or ap-
paratus attached thereto) but does not include, except while being
towed by or carried on a motor vehicle, any of the following: utility,
boat, camp or home trailer, recreational motor vehicle, crawler or
farm type tractor, farm implement or, if not subject to motor vehicle
istration, any equi which is d d for use principally off

public roads,

4. “property damage’: means injury to or destruction of tangible prop-
erty, including loss of use thereof.
5. “occurrence”: means an accident, including injurious exposure to
conditions, which results, during the policy term, in bodily injury or
property damage.
6. “recreational motor vehicle”: means (1) a golf cart or snowmobile or
(2) if not subject to motor vehicle registration, any other land motor
vehicle designed for recreational use off public roads.
7. “residence employee”: means an employee of any Insured whose
duties are in connection with the maintenance or use of the insured
premises, including the perf of household or d ic services,
or who performs elsewhere duties of a similar nature not in connection
with any Insured's business.
o
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This policy does not insure against loss:
1. occasionad directly or indirectly- by enforcement of any local or
state ordinance or law regulating the construction, repair, or demoli-
tion of building(s) or structure(s) unless such liability is otherwise
specifically assumed by endorsement hereon;
2, caused by, resulting from, contributed to or aggravated by any
earth movement, including but not limited to earthquake, volcanic
eruption, landslide, mudfiow, earth sinking, rising or shlft(nge unless
loss by fire, explosion or breakage of glass constituting a pad:of the
building(s) covered hereunder, including glass in storm doors and
storm. windows, ensues, and this Company shall then be liable” only for
such ensuing loss, but this exclusion does not apply to loss by theft;
3. caused by, resulting from, contributed to or aggravated by any of
the following: .

a. flood, surface water, waves, tidal water or tidal wave, overflow

1. Repl. t Cost —C ges A and B:
This condition shall be appliceble only to a building structure covered
hereundet excluding outdoor radio and television antennas and aerials,
carpeting, awrings including their supports, domestic appliances and
outdoor equipment, all whether attached to the building structure or not.
a. If at the time of loss the whole amount of insurance applicable
to said building structure for the peril causing the loss is 80% or
more of the full replacement cost of such building structure, the cov-
erage of this policy applicable to such building structure is extended
to include the full cost of repair or replacement {without deduction
for depreciation).
b. If at the time of loss the whole amount of insurance applicable to
said building structure for the peril causing the loss is less than
80% of the full replacement cost of such building structure, this
Company’s liability for loss under this policy shall not excced the
larger of the following amounts (1) or (2):
(1) the actual cash value of that part of the building structure
damaged or destroyed; or
(2) that proportion of the full cost of repalr or replacement with-
out deduction for depreciation of that part . the building struc-
ture damaged or destroyed, which the whole amount of insurance
applicable to said building structure for the peril causing the loss
bears to 80% of the full replacement cost of such building
structure.
¢. This Company's liability for loss under this policy shall not exceed
the smallest of the following amounts (1}, (2), or (3%
(1) the limit of liability of this policy applicable to the damaged or
destroyed building structure;
{2) the replacement cost of the building structure or any part
thereof identical with such building structure on the same premises
and intended for the same occupancy and use; or
(3) the amount actually and necessarily expended in repairing or
replacing said building structure or any part thereof intended for
the same occupancy and use.
d. When the full cost of repair or replacement is more than $1,000
or more than 5% of the whole amount of insurance applicable to said
building structure for the peril causing the loss, this Company shall
not be liable for any loss under paragraph a. or sub-paragraph (2) of
paragraph b. of this condition unless and until actual repair or re-
placement is completed.
e. In determining if the whole amount of insurance applicable to
said building structure is 80% or more of the full replacement cost
of such building structufe, the cost of excavations, underground flues
and pipes, underground wiring and drains, and brick, stone and con-
crete foundations, piers and other supports which are below the
under surface of the lowest basement floor, or where there is no
basement, which are below the surface of the ground inside the
foundation walls, shall be disregarded.
f. The Named Insured may elect to disregard this condition in mak-
ing claim hereunder, but such election shall not prejudice the Named
Insured's right to make further claim within 180 days after loss for
any additional liabitity brought about by this policy condition.
2. Special Limits of Liability on Certain Property:
a. This Company shall be liable for loss to trees, shrubs, plants and
lawns (except those grown for business purposes} only when the
loss is caused by fire, lightning, explosion, riot, civil commotion,
dali lici ischief, theft, aircraft, or vehicles not owned
or operated by an occupant of the premises. This Company's liability
for loss in any one occurrence under this provision shall not exceed
in the aggregate for all such property 5% of the limit of liability of
Coverage A, nor more than $250 on any one tree, shrub or plant, includ-
ing expense Incurred for removing debris thereof.
b. Under Coverage C, this Company shall not be liable for loss in any
one occurrence with respect to the following property for more than:
(1) $100 in the aggregate on money, bullion, numismatic property
and bank notes;’
(2) $500 in the aggregate on securities, accounts, bills, deeds,
evidences of debt, letters of credit, notes other than bank notes,
passports, railroad and other tickets or stamps, including philatelic
property;
(3) $1,000 on manuscripts;
.(4) $500 in the aggregate for loss by theft of jewelry, watches,
necklaces, bracelets, gems, precious and semi-precious stones,

SECTION fi A
COVERAGES .

COVERAGE £ — PERSONAL LIABILITY

This Company agrecs to pay on behalf of the Insured all suws which
the Insured shalt bdcome legally obligated to pay as demages v :cause of
bodily Injury or property damage, to which this insurarce applies, caused
by an occurrence, This Company shall have the nght a1d duty, at its own

~ Aamnnne an

ADDITIONAL EXCLUSIONS

ADDITIONAL CONDITIONS

of streams or other bodies of water, or spray from any of the fore-
going, alt whether driven by wind or not;
b. water which backs up through sewers or drains; or
¢. water below the surface of the ground including that which exerts
pressure on or flows, seeps or leaks through sidewalks, driveways,
foundations, walls, basement or other floors or through doors, windows
or any other openings in such sidewalks, driveways, foundations, walls
or floors;
unless loss by fire or explosion ensues. and this Company shall then
be liable only for such cnsuing loss, but these exclusions do not
apply to loss by theft;
4, caused by or resulting from power, heating or cooling failure, un-
less such failure results from physical damage to power, heating or
cooling equipment situated on the premises, caused by a peril insured
against.

gold, platinum and furs including artictes containing fur which

represents its principal value;

(5) $500 in the aggregate on watercraft, including their trailers
+ {whether licensed or not), furnishings, equipment and outboard

motors; or
(6) $500 on trailers. not otherwise provided for, whether licensed
or not.

3. Loss Tlause: (Not applicable in Alabama and South Carolina)

Loss hereunder shall not reduce the applicable limit of liability under
this policy.

4. Mortgage Clause — Coverages A and B only: ({This entire clause is
void unless name of mordgagee [or trustee] is inserted in the Declara-
ticns):

loss, if any, under this policy, shall be payable to the mortgagee
ior trustee), named on the first page of this policy, as interest may
appear, under all present or future mortgages upon the property herein
described in which the aforesaid may have an interest as mortgagee (or
trustee), in order of precedence of said mortgages, and this inserance
as to the interest of the mortgagee (or trustee) only therein, shall not be
invalidaled by any act or neglect of the mortgagor or owner of the within
described property, nor by any foreclosure or other proceedings or notice
of sale relating to the property, nor by any change in the title or owner-
ship of the property, nor by the occupation of the premises for purposes
more hazardous than are permitted by this policy; provided, that in case
the mortgagor or owner shall neglect to pay any premium due under this
policy, the mortgagee for trustee) shall, on deqand, pay the same.
Provided also, that the mortgapee (or trustée} shalk notify this Com-
pany of any change of ownership or occupancy or increase of hazard
which shall come to the knowledge of said morlgggee {or trustee) and,
unless permitted by this policy, it shall be nute& Thereon and the
mortgagee (or trustee} shall, on demanc, pay the premium for such
increased hazard for tne term of the use thereol otherwise this policy
shall be null and void.

This Company reserves the right to cancel this policy at any time as
provided by its terms but in such case this policy shall continue in
force for the benefit only of the mortgagee (or trusiee) for ten days
after notice to the mortgagee (or trustee) of such cancetlation and shall
then cease, and this Cumpany shall have the right, on like notice to
cance! this agreement.

Whenever this Company shall pay the mortgagee (or irustee) any sum
for loss under this policy, and shall claim that, as to the mortgagor or
owner, no liability therefor existéd, this Company shall, to the extent of
such payment, be thereupon legally subropated ta all the rights of the
party to whom such payment shall be made, under all securities held as
collateral to the mortgage debt; or may at its option pay to the mortgagee
(or trustee) the whole principal due or to grow due on the mortgage, with
interest accrued and shall thereupon receive a full assignment and
transfer of the mortgage and of all such other securities; but no sub-
rogation shall impair the right of the mortgagee (or trustee) to recover
the full amount of said mortgagee's (or tiustee’s) claim.

5. Unearned Premium Clause — (Applicable only In Alabama and South
Carolina): i a loss is paid under this policy, the Named Insured shall be

.indemnified for loss of the pro rata unearned premium on the amount

of such loss payment; however, this Company may elect by written notice
within 60 days after time of loss to reinstate this policy in the amount
of such loss and, in consideration of such reinstatement, make no pay-
ment to the Named Insured as otherwise provided by this clause.

6. Valuation Clause — {(Applicable only in South Carolina): tn so far
as coverage apainst the perils of fire and lightning are concerned, the
tnsured and insurer hereby agiee that the value of the building(s)
described herein is — and hereby fix the amount of insurance to be
carried thereon {including this policy) — respectively as the amount
inserted in the blank provided on the first page of this policy under
this caption. The foregoing agreed values are established for insur-
ance pu¢poses only.

1. Occupancy Clause: It is a condition of this policy that if the described
dwelling is associated with and in proximity to farming operations (1)
the agricultural products produced on the land are incidental to the
occupancy of the dwelling and are principally for home consumption, or
(2) that the occupants of the dwelling and buildings appurtenant thereto
are not engaged in the operation of the farm and said buildings are in
addition to a complete set of farm buildings on the farm and are not
exposed within 200 fect by any farm building.

account of such bodily injury or property damage, even if any of the alle-
gations of the suit are ar | false or fraudut but may make
such investigation and settlement of any claim or suit as it deems ex-
pedient. This Company_shall not be obligated to pay any claim or Judp;
ment or to (o defend any suit after the_applicable imit o 's

\fahility Tias Becr exhausied by payment of judgments or seiilements.
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December 18, 1974

James A. Gorry, III, Esquire
Broyles, McXenry and Gorry
Attorneys at Law

Pacific Avenue and 35th Street
virginia Beach, Virginia 23451

Re: Wfight v. Orlowski, et al
Our File No. 7414

Dear Jay:

I am still trying to get this matter resolved between Mr. Orlowski
and the Wrights. . '

g Mr. Lustig, .upon review of the Agreement between the Orlowskis and
GEICO, objected to the underlined wording "in settlement of all claims,
demands and causes of action which said Joan E. Wright and Edward R.
Wright may have now or in the future, known or unknown, against Thomas
Walter Orlowski, or any of us, . « . . He is afraid to accept the
money with the above phrase because it might possibly be construed as
a release of Mr. Orlowski and thereby defeat his action against the
co-defendants. - Consequently, out of an abundance of caution, he has
suggested that the underlined phrase be deleted and substituted therefor
"against Government Employees Insurance Company as the insurer of Thomas
Walter Orlowski, or any of us, . . . M

1f the revised agreement is entered into between the Orlowskis and
GEICO, then upon payment his clients will execute a Covenant Not to Sue
running to the benefit of GEICO only. Mr. Orlowski would remain a de-
fendant. However, he will take a non-suit as to Mr. Orlowski before
the case is submitted to the jury. This same agreement is being entered
into with Bob Winters' client. In this way the plaintiffs could get the
money immediately and still proceed against the other defendants.

As previously discussed, this would mean that GEICO would be re-
leased of any further liability under the policy and would not be re-
quested to pay any further sums or to furnish Mr. Orlowski a defense
from the date of payment of the money. On the other hand, it would
relieve Mr. Orlowski of the exposure to a verdict far in excess of the
policy limits. '

I am enclosing the original and one copy of the revised Agreemnent.
If you approve, please have the original executed by the same parties
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B ‘ e , _
James A. Gorry, III, Esquire -2 - T December 18, 1974

Re: Wright v. Orlowski, et al

and returned to me so that I can proceed.

At this time I am'alsé requesting GEICO to advise me if they approve
this procedure. I assume that they will since it appears to be beneficial
to all concerned. o - :

With kindest regards,

J. Carrollr?eérs,'ar;

JCFJIr:af
Enc. .

bc. GEICO - Frederick

Claim No. HO-18-14281 -
Insured: T. K. and J. C. Orlowski
Aeéecident: October 30, 1970

Our File No. 7414 . ’
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