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'VIRGINIA: 1IN THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH

CHARLES M. BARFIELD

Plaintiff :
A IN CHANCERY
v. : -
: . NO. T -8 =11C
C. RAY WASKEY : :
920 Holiday Lane g : : -BILL OF COMPLAINT

Virginia Beach, Virginia 23455:

Defendant

TO THE HONORABLE JUDGE OF SAID COURT:
The Plaintiff hereby moves the Circuit Court for the

City of Virginia Beach, Virginia, to declare void, unenforceable,

and rescinded a purported contract of sale for real estate signed !

by the plaintiff and the defendant ‘and to order the defendant to !

!
return all payments made to him by the plaintiff; to declare the f

interest on the purported contract void; to order the defendant rto

pay to the plaintiff double the amount of usurious interest paid ‘
by the plaintiff; and, to declare a certain provision of the pur-;
ported‘contract of sale to be void and unenforceable, together
with the costs of this action, for'the reasons set forth to wit:

1. That on or about the 25th day of November, 1973, the
plalntlff and the defendant signed a preprinted form document rur-
nished by the defendant and designated as a "Contract of Sale", a
copy of whlch is attached hereto and made a part hereof, wherein
the defendant pnrported himself to be the owner of certain real
property and agreed to convey said real property to the plaintiff
upon certain therein described terms and conditions.

2. That the land referred to in the aforementioned doc-

ument is not described with any degree of specificity, and that

a preliminary plat was neither attached nor made a part of the ()1

aforementloned document.



3. That prior to affixing his signature to the afore-
mentioned document, the plaintiff was shown certain land by the
defendant, and that the defendant pointed out the boundaries of

that land and agreed to convey it to the plaintiff.

4. That the defendant represented to the plainfiff
that the aforementioned document would constitute a valid and
f adequate.contract for the conveyance of the particular parcel
;of land which the defendant had.pointed oﬁt to the plaintiff.

5. That the plaintiff paid Fifty Dollars ($50) to
the defendant at the time of the signing of the afcrementioned
document which the defendant promised to use to obtein a certifiec
strveybplat of the property and send it to the plaintiff within
a reasonable time as soon as the weather would permit and a
surveyor could be obtained.

6. That the plaintiff, through a letter dated October
; 30, 1974 sent by his attorney to the defendant, notified the
defendant that the plaintiff elected to rescind and cancel the
! purpofted contract. |

.7. Thet on or about the 8th day of November, 1974,
the defendant causec to be delivered to the plaintiff's attorney
a photographically reproduced copyv of a survey plat showing a
lot designated as #20 upon which the words "Otherwise known as
#2, Lot Barfield" appear in ink.

8. That the above described copy of a certified sur-

vey plat does not in fact depict the parcel of land which the
defendant pointed out to the plaintiff, as aforesaid.
9. That the defendant does not own either the land

pointed out to the plaintiff, as aforesaid, or the land described

by the aforementioned photographically reproduced copyv of the sur-
' . |

vey plat; and that the land is in fact owned jointly by the defen-

dant and his wife as tenants by the entireties with the right of

survivorship.

. O
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10. That the defendant fraudulently -induced the plain-"
tiff to sign the attached document which is de51gnated as a
"Contract of Sale" by falsely representlng to the plaintiff that
he was the owner of certain real property which was purportedly

therein described and that the plzintiff relied upon the defen-

dants representation to his detriment.

Jlor in writing, agree to convey the real estate to the plaintiff,

11. That the defendant's wife did not, either orally

as required‘by law.
12. That the attached document which is designated as

a "Contract of Sale" is ambi uous on its face, does not evidence
g

a meeting of the minds of the parties thereto, and is therefore

[the annual percentage rate of interest in the form requ1red by

unenforceable due to the fact that the contract is totally am- i
blguous regardlng the payments Wthh are to be made by the plair- |
tiff thereunder. Either the payments are to continue until the |
balance of'the Nine Thouaand Nine Hundred Ninety-five Dollars

($9,295) purchase Price has been paid off in full, or the payments

are to centinue for a'period of twenty-five (25) yvyears. In the

event that the payments are to continue for twenty-five (25) years ﬁ
the plaj intiff would have been required to pPay interest at a rate

of approximately nine and one-fourth'percent (9%%) per annum,

which is a usurious rate. : ‘ f

13. That, in the event that the contract is interpreted‘

o . |
'to reguire the payment of interest, the contract falls to disclose

i

i

|

federal and state law. f
i
{

| 14. That the plaintiff has paid $ |.09%2.2¢ to the
defendant on account of this transaction.
15. That the liquidated damages provision of the eigh:h':
numbered paragraph of the purp0rted "Contract of Sale" is voicd

and unenforceable due to the fact that the prov151on comtemplates

;a penalty rather than a true measure of damages.
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- ; ~ 16. That rhe plaintiff was not formally notified of
this right to rescind in this type of real estate traneaction, and
{that the plaintiff therefore seasonably exercised his right to
rescind and cancel the purported contract by a letter dated Oct-
ober 30, 1974, sent by the plaintiff‘svattorpey ﬁo the defendant.
WHEREFORE, vour plaintiff prays collectively and alter-
nativel&, that the '"Contract of S_re" be declared void, unenforce«
able and rescinded: that the defendant be ordered to return all
peyments &ade to h1m by the plalntr*f, with 1nterest from the dzacte
;of said payments; that the interest on the purported contract be

declared void; that the defendant be ordered to pay to the

_plalntlff double the amount of the usurlous 1nterest paid by the

plaintiff; that ‘the eighth numbered paragraph of the purported
lcontract of sale be declared void and unenforceable; and, thatA
{the plaintiff be given all other relief, both.legal and. equitable,

to which he may be entitled, together with the costs of this actiomn.

CHARLIE M. BARFIELD

Y ,%

Of Counsel

Terrence K. Martin, p.q.
Martin and Bensten :
393 Denbigh Boulevard ' y
Newport News, Virginia 23602




CONTRACT OF SALE

C. RAY WASKEY, herein czlled "Owner", hereby sells to

/L/,;zz Lir . /.'2:42_)/}’;/‘// and S@é —

herein called "Purchaser", and purchaser hereby buys from owner the

» 85 shown on a preliminary plat of

certain lot numbered c5?
: <

lan¢ of C. Ray Waskey attached hereto and made a part of this contract

by this reference, said lot containing /657 ~_acres, more or less.

This conveyance is a conveyance in gress and not by the acre for & purchase

, subject to the following terms:

el
price of §$ 474\) ¢f
/ L4

N 0(0
1. The purchaser zgrees to pay the sum of $ ‘7?0[/ - in

cash as & deposit, receipt of which is hereby acknowledged, toward the

downpeyment of § Cﬁzﬁug et __(balance to be yaid within ten days from

. "o .
date of this contract), and the balance of $ f? j7§id oL in monthly
77

. “
installrents of $ 1{2& 3 paverlie on the first of each and every

month coemmencing with the 1st of ECZFXL, , 1873, fcr the period

of 52:;—' __Yyears, or until the purchase price shall have reen paid in

full, such monthly payments to be made at P. O. Box 13, Alterta, Virginie,
or at such place as the own may designste in writing.

'2. Upon the paymen{ of said purchase ﬁrice in full, owner shall
deliver to purchaser a general warranty deed with the usual covenants of
tit}e covey clear and marketable fee simple title to said lot.

3. The right to anticipate or pre-pay the principal balance
of the otligation herein is expressly waived by the purchaﬁer.

L. Purchaser shall have possession of lot January 1, 1874, He
shall be entitled to use, enjoy Bd pocsess said lot pbior to and pending

payment in full of the purchase price and delivery of deed; providins,

however, that no use chall be made therecf which will interfere with the

development of said lot or othcr.propeftie; ¢! owner in the area. #&:z 1o
any use cf ssid lot by purchaser or the purchaser;s arent, suestz, or
invitees, Purchaser arrees to indemnifv ard hoié harmless owner from any
and all claims fo;4personai indury, desth or propertv damage.

5. Owner will pay all taxes on szid lct when due.

V-

r
‘
!
?
!
r

|
|
|
|
|
;
|
g

-t — - o 18

‘e

|



o ———— —_ RPN,

6. The owner shall have the right to place additional materials
on all lots and also have the right to remove materials from the lots in this

subdivision, as required for the overall development of said area. Owner

. shall_also have the right to place all necessary restrictions and utility

easementss

7. This contract shall not be assignaﬁie by purchaser without
prior written consent of owner. |

’8. In the event of default by purchaser in payment of any
installments due hereunder, or in the breach of—any covenant of the
purchaser hereunder, aﬁd the failure of the purchaser to cure such defaults
.within thirty days (30) after receipt of notice of such default by owner,
then ‘at the option of owner, owner may terminate this contract and retain
all paymenfs theretofore made by the purchasef as liquidatedadamages for
the breach hefecf by purchaser,'in which event purchaser shall not be
further liable to owner on accounfan {his contract.

9. Any notice herez m er may be ?iven to C. Ray Waskey at P. O.
Box 13, Alberta, Virginia.- |

10. The owner reserves the rightvto'cancel this contfaét at any
time within tﬁe_first twelve months hereof upon refunding sums paid to the
purchaser of the cost of any capital improvements.

11. Uppn the pavments in full of this contract, ;he purchase 2
agfees to pay seller the sum of $100.00 to defray legal éipenses'incurred
in drawing deed of bérgain aﬁd sale and other necessary documents. In
addition, purchaser shall pav all recording taxes cu:tbmariiy essessed to
purchaser of land when the zforementioned deed(s) is (2re) recorded.

IN WITNESS WHERTOr, C. Ray Waskey and the purcheser have hereunto

/ .
set their hands and ceals this £23 day of SV, i — , 1873. .

=y

(SEAL)

(SE2L)

At heclis 2 M . _(SEAL)

Purcheser . : o

st meeene aon s
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH

CHARLIE M. BARFIELD and
LEON H. THOMAS

Plaintiffs
IN CHANCERY
V. ’
. NO. ¢ 7 %
C. RAY WASKEY _
920 Holiday Lane

K E " BILL OF COMPLAINT
Virginia Beach, Virginia 23455:

Defendant

‘TO THE HONORABLE JUDGE OF SAID COURT:

The plaintiffs hereby move the Circuit Court for the
City'of Virginia Beach, Virginia, to declare void, unenforceable,

and rescinded a purported contract of sale for real estate signed

by the plaintiffs and the defendant; to order the defendant to

return all payments made to him by the plaintiffs; to declare the !

interest on the purported contract void; to order the defencant
to pay to the plaintiffs double the amount of usurious interest
- paid by the plaintiffs; and, to declare a cértain provision of
the purported contract of sale to be void and unenforceable,.to-
gether with the costs of this action, for reasons set erth,'to
wit: |
1. That on or about the 2nd day of December, 1973, the
plaintiffs and the defendant signed a preprinted form document

furnished by the defendant and designated as a "Contract of Sale",

a copy of which is attached hereto and made a part hereof, where- |

in the defendant purported himself to be the owner of certain
real property and agreed to convey said real property to the
plaintiffs upon certain therein described terms and conditions.
2. That the land referred to in the aforementioned
document is noﬁ described with any degree of specificity, and

that a preliminary plat was neither attached nor made a part of

)

'
1
]

i

i

0'7

the aforementioned document .




 survey plat of the property and send it to the plaintiffs within

- Lot Thomas and Barfield" appear in ink.

. defendant and his wife as tenants by the entireties with the

a photographically reproduced copy of a survey plat showing a lot

dant pointed out to the plaintiffs, hs aforesaid.

+ survey plat; and that the land is in fact owned jbintly by the

3. Theat prior to affixing their signatures to the &7 . re-
mentane? document, the plaintiffs were shown certain lzr~ bv “re

defendant, and that the defendant pointed out the boundaries of
that land and agreed to convey it to the plaintiffs.

4. That the defendant represented to the plaintiffs
that the aforementibned document would constitute a valid and
adequaté contract for the conveyance of the particular parcel
of land which the defendant had pointed 6ut to the plaintiffs.

5. That the plaintiffs paid Fifty Dollars ($50) to the
defendant at the time of the signing of the aforementioned docu- |

ment which the defendant promised to use to obtain a certified

a reasonable time as soon as the weather would permit and a sur-
veyor could be obtained. !
6. That the plaintiffs, through a letter dated October |
30, 1974 sent by their attorney to the defendant, notified the
defendant that‘the plaintiffs elected to rescind and cancel the

purported contract.

7. That on or about the eighth day of November, 1974,

the defendant caused to be delivered to the plaintiffs' attorney

designated as #21 upon which the words "Otherwise known as #1

8. That the above described copy of a certified survev

plat does nét in fact depict the parcel of land which the defen-

9. That the defendant does not own either the land;
pointed out to the plaintiffs, as aforesaid, or the land describ-

ed by the aforementioned photographically reproduced copy of the

right of survivorship. '___- - ()% -




10. That the defendant fraudulently induced the plain-

-
-

-

[ 2

s to sign the attached document which is designated as a
"lontract of Szle" by falsely representing to the rlezintiffs thet
he was the owner of certain real property which was purportedlv
therein described and that the plaintiffs relied upcn the defen-
dant's representation to their detriment.
11. That the defendant's wife did not, either orally
or in writing, agree to convey the real estate to the plaintiffs
as required by law. !
12. That the attached document which is designated as
a "Contract of Sale" is ambiguous on its face, does not evidence
a meeting of the minds of the parties thereto, and is therefore
unenforceable due to the fact that the contract is tctally am-
biguous regarding the payments which are to be m:zde bv the plain-
tiffs thereunder. Either the payments are to continue until the
balance of the Nine Thousand Nine Hundred Ninety-five Dollars
($9,995) purchase price has been paid off in full, cor the payments
are to continue for a period of Twenty-five (25) vears. 1In the
event that the payvments are to continue for Twentv-five (25) vears
the plaintiffs would have been required to pay irterest at a race |

of Nine and one-fourth (9%) percent per annum, which is a usurious

rate.

13. That, in the event that the contract is interpreted

to require the payment of interest, the contract fails to disclosée

the annual percentage rate of interest in the form recuired by

federal and state law.

!

!

14, That the plaintiffs have paid $ | [ /-.5Z to the g

defendant on account of this transaction. |
15. That the liquidated damages provision of the

eithth numbered paragraph of the purported '"Contract of Sale"

is void and unenforceable due to the fact that the provision q

contemplates a penalty rather than a true measure of damages.



AND BENSTEN
S & COUNSELORS

|

WHEREFORE, your rlaintiffs pfay collectively and alter-
natiQely, that the "Contract of Sale" be declared void, unenforc
able, and rescinded; that thé defendant be ordered to return all
payments made to him bv the plaintiff with interest from the date

of such payments; that the interest on the purpcrted contract be

declared void; that_the.defendant be ordered to pay to the plain-
tiffs double the amount of usurious interest paid by the plain-
tiffs, that the éighth numbered paragraph of the purported contradg
of saie be declared void and uhenforceable; and, that the plain-
tiffs be given ail other relief, both legal and equitable, to

which they may be entitled, together with the costs of this actioq.

CHARLIE M. BARFIELD and
LEON H. THOMAS

: e e
Of Counsel -

—

Terrence K. Martin

Martin and Bensten

393 Denbigh Boulevard

Newport News, Virginia 23602
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cand 2.1 claims for rersconeal ;PWL“\, death or propertyv damare.

CONTRACT OF SALE: . -

C. RAY WASKEY, herein called "Owner" ﬁéreby sells to

/Fa/]/ 7’4/&96 and e/ ) 7 -

herein called "Purchaser', and purchaser hereby buys from owner the

, as shown on a preliminary plat of

certain lot numbered //

land of C. Ray Waskey attached hereto and made a part of this contract

by this reference, said lot containing 4427 acres, more or less,
Le
Thic conveyance is a convevance in gross and not by the acre for a purchase

grice of § L~ , subject to the following terms:
P 7 ¢ 3 ing

1. The purcheser zgrees to pay the sum of $ /4b£9 eg in

cast as a deposit, receipt of whiéh is hereby acknowledged, toward -the

dowr.;avment of $ 42?égffi.__ ___(balance to be raid within ten days from
¢ate of this contract), and the balance of $ C:Zf%/gs"dg in monthly ' ;
instellments of $ 45%9{,}7 payable on the first of each and every

morth commencing with the 1st of '72241 s lng{.for the period

of c;lS’ years, or until the purchase price shall have been paid in

full, such monthly pavments to be made at P. 0. Box 13, Alberte, Virginie,
or &t such place as the own mav designate in writing.
2. Upon the payment of said purchase price in full, owner shdll

deliver to purchaser & peneral warranty deed with the usual covenants of

title covey clear andé marketzble fee simple title to said lot. |

3. The rirht tc anticirzte or pre—pay.the principsl bzliance j
of the oblipation herein is expressly waived by the purchaser.

H; Purchaser shall have rossession of lot January 1, 1974, He
shell be entitled to use, enicy nd possess said lot prior to and pending
rayment in full of the purchase price and delivery of deed; providing,
however, that no use shall be made therenf qhich will interfere with the

gevelopment of said lot or other properties of owner in the arez. As to

— - — - ——————

any use of said lot by purchascr or the purchaser's agent, guests, or

invitees, Purchaser agrees to indemmifv and hold harmlecs owner from any

© e—— e

5. Owner wXll rav all taxec on caid lot when cue. BN ].1.



i | > v Thé owher Shall have The right to place additional materlals

on all lots and also have the right to remove materials from the lots in this

subdivision, as required for the overall development of said area. Owner
shall also have the right to place all necessary restriction$ and utility
easements’

7. This contract shall not be assignable by purchaser without
prior written consent of o@ﬁef.

8. In the event of default by purchaser in payment of any

installments due hereunder, or in the breach of any covenant of the

purchaser hereunder, and the failure of the purchaser to cure such defaults

within thirty days (30) affer receipt of notice of such default by owner,
then at the option of owner, owner may terminate this contract and retain
a2ll payments theretofore made by the purchaser as liquidated damages for
the breach hereof by purchaser, in wvhich event purchaser shall not be
further lizble to owner on account of this contract.

©. Any notice heree n er may be given to C. Ray Waskey at P. 0.
Box 13, £lberta, Virginia.

10. The owner reserves the rightbto cancel this contract at ary
time within the first twelve months hereof uron refuﬁding sums paid to the
purchaser of the cost of any capifai improvements.

11. Upon the payments in full of this contract, fhe purchase -
agrees 1o pay seller the sum of $100.07 to defrayv legal expenses incurred
in drawing deed of bargain and szie an¢é other nececsarv documents. Ir
addition, purchaser shall pay all reccréin; taxes customarily assesseé tc

purchaser of land when the afopg@gp{iongdmﬁeed(s) is (are) recorded.

RS S



IN WITNESS WHEREOF, C. Rav Waskev and the purchaser have hLereunto

set their hands and seals this 7//day of  Tlcp . 1873,

_/ (sErL)

{(s£zl)
s.—w-:~ )
= //’ . S oA I /’ Ve
-/k//&/dA Vali /l/.:ij oa—:{/ (g
Pirchaser

13
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real property and'agreed to convey said real property to the

VIRGINIA; IN THE CIRCUIT.COURT FOR THE CITY OF VIRGINIA BEACH

LEON H. THbMASv
and ' _
MARGARET E. THOMAS
Plaintiffs

IN CHANCERY

V. . .
NO. C -1~ &
C. RAY WASKEY

920 Holiday Lane

: BILL OF COMPLAIKRT
Virginia Beach, Virginia 23455:

"Defendant
TO THE HONORABLE JUDGE OF SAID COURT:

The plaintiffs hereby move the Circuit Court for the
City of Virginia Beach, Virginia, to declare void, unenforceable,
and rescinded a purported contract of sale for real estate signed

by the plaintiffs and the defendant; to order the defendant to !

return all payments made to him by the plaintiffs; to declare
the interest on the purported contract void; to order the defen- |
dant to pay‘to the plaintiffs double the amount of usurious inter-
est paid by the plaintiffs; and, to declare a certain provision
of the purported contract of sale to bevvoid énd unenforceable,
together with the coéts of this action, for the,;easons set forth,
to wit:

1. That on or about the léth day of November, 1973,
the plaintiffs and the‘defendaﬁt signed a preprinted form docu-
ment furnished by the defendant andAdesignated'as a ""Contract of

Sale"; a copy of which is attached hereto and made a part hereof,

wherein the defendant purported himself to be the owner of certain

14




]{plaintiffs upon certain therein described terms and conditions.

et

2. That the land referred to in the aforementioned doc-

ument is not described with any degree of spec1f1c1ty, and that
a preliminary plat was neither attached nor made a part of the
!

aforementioned document.
-3. That prior to affixing their signatures to-the afore

T

o - .
mentioned document, the nlaintiffs were shown certain land by the

defendant, and that the defendant pointed out the boundaries of
that land and agreed to convey it to the plaintiffs,

4. That the defendant represeoted to the plaintiffs
that aforementioned docﬁment would eonStitute'a velidiand adequate

contract for the conveyance of the particular parcel of land

which the defendant had pointed out to the plaintiffs.

5. That the plaintiffs pa1d Fifty Dollars ($50) to the
defendant at the time of the signing of the aforementioned docu-
ment which the defendant promised to use to obtain a certified
survey plat of the property and send it to the plaintiffs within
a reasonable time as soon as the weather would permit and a sur-
veyor could be obtained. .

6. That the plaintiffs, through a letter dated October
30, 1974, sent by their attorney to the defendant, notified the
defendant that the plaintiffs elected to rescind and cancel the
purported contract. |

7. That on or about the 8th day ofINovember 1974,
the defendant caused to be dellvered to the plalntlffs attorney

a photographically reproduced copy of a survey plat showing a lot

; designated as #19 upon which the words "Otherw1se known as #3 Lot

Thomas's'" appear in ink.
8. That the above described copy of a certified survey

plat does not in fact depict the parcel of land which the diﬁen~

Tl e

1 dant pointed out to the plalntlffs as aforesald




——

9. That the defendant does not own either the land -
pointed out to the plaintiffs as aforesaid, or the land described
by the aforementioned photographically reproduced copy of the sur-
vey plat; and that the land is in fact owned jointly by the de-
fendant and his wife as tenants by the entireties with the right
of survivorship. -

10. That the defendant frauduléntly induced.the rlain-

tiffs to sign the attached document which is cdesigrnated as a

"Contract of Sale" by falsely representing to the pleintiff: that

RTIN AND BENSTEN
DRNEYS & COUNSELDRS he was the owner of certain property wnich was purporzedlwy there-
AT LAW =
APOR NEWS, VIRGINIA in described and that the plaintiffs relied upon the ce
reprecenzation to their detrimern-.
11. That the defendant's wife did not, either orallv
or in writing, agree to convey the real estate to the plzintifis
as required by law.

'12.  That the attached document which is desirr.ated as

a "Contract of Sale" is ambiguous on its face, does not evidence

a meeting of the minds of the parties thereto, and is ti:refor:

unenforceable due to the fact that the contract is totally am-

M

biguous regarding the payments which are to be made by tte pl
tiffs thereunder. Either the payments are to continue until th:
ﬂ balance of the Nine Thousand Nine Hundred Ninety-five Dollars
($9,995) purchase price has been paid off in full, or the pav-
ments are to continue for a period of Twenty-five (25) vears. I-
the eventthat the payments are to continue for Twenty-five (23"

L years, the plaintiffs would have been required to pay irterest -.:

a rate of Nine and one-fourth percent (9%%) per annum, which is

a usurious rate.

13. That, in the event that the contract is irterpre-
ted to require the payment of interest, the contract fails to

/ disclose the annual percentage rate of interest in the fcrm re-
| 16

~- quired by federal and state law.

-



14. That the plaintiffs.have paid $9!%.47 to thefde-
fendant on account of this transaction. :

15. That the 1iqﬁidated damages provision of the
elghth numbered paragraph of the purported "Contract of Sale" is
v01d and unenforceable due to the fact that the provision contem
plates a penalty rather than a true measure of damages.

WHEREFORE your plaintiffs pray collectively and alter

natively, that the "Contract of Sale" be declared void, unen-
forceable, and rescinded; that the defendant be ordered to return

all payments made to him by the plaintiffs with interest from the

{ date of such payments; that the interest on the purported contrac:t
be declared void; that the defendant be ordered to pay to the
plaintiffs double the amount of usurious interest paid by the

=i AND EINSTEN
rsaconseors || plaintiffs; that the eighth numbered paragraph of the purported

AT LAW .
T NEWS, VIRGINIA contract of sale be declared void and unenforceable; and, that

the plaintiffs be given all other relief, both legal and equitable
to which théy may be entitled, together with the costs of this

action.

LEON H. THOMAS and
MARGARET E. THOMAS |
| l

.~ B - o
BY  ——=T""" T /"/{’;‘:/ g ?
“Of Counsel S

Terrence K. Martin, p.q. ;
Martin and Bensten i
393 Denbigh Boulevard o _ /
Newport News, Virginia 23602 ' - , !
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. price of $§ ©,00%,00 , subject to the following terms:
1. . The purchaser agrees to pay the sum of & 100,00 in

CONTFACT OF SALE

P

. C. RAY WASKEY, herein czlled 'Owner", hereby sells to

lenn H mhnwgz \ 3 and__warparet B, Thowas
herein called "Purchaser", and purchaser herebv buys frﬁm owner tﬁe ‘
certain lot numbered oz : s a5 shown on a preliminary plat of

land of C. Ray Waskey attached heretc and made a part of this contract

by this reference, said lot conteining 10 acre:sn, more or less. '

This conveyance is a converance in gross and not by the acre for a purchase

cash as a deposif, receipt of which is hereby acknowledged, toward the

dowr.zevment of € 100,00 __(balance to le paid within ter days from

date cf this contract), and the bzlence cf $ o Ro&_ Q0 in monthly

ingteliments of $ rA A% pavarle on the first of each and every

month commencing with the 1st of ... .vo- , 1873, for the period

R ~nT

vears,.or until the purchase price shall have been paid in

fu21, such monthly pa&ﬁents to be made ét B+ 0. Box 12, Alberts, Virginia”
or ét sﬁch~place as the own mayv desipnate in writing.

2. Upon the payment of szid rurchase trice in full, owner shall
deliver to purchaser a general warrantyv ceed witl the usual covenants of

title covey clear and marketable fee simple title tc said lot.

3. The right to anticipate or pre-pav the principal balance
. ot - |

cf the cblipation hercin is expresslv waived by the rurchaser. ;

4. Purchaser shall have nossession of ict January 1, 1974, He
shall be entitled to use, enioy néd pc:Sesé said ict prior to and‘pending
payment in full of the purchase price and delivery cof deed; providing, l
however, that no use shall bhe made thereaf which will interfere with the ‘
development of said lot or other pronerties of ovner in the area. As to '
any.use of said lotr by purchaser or the purchaser':z agent, ﬁueﬁts, or
invitees, Furchaser dgrees to indemnrify anéd rold ﬂarmless owner from any

s ,

and 21) claims for personal Injury, death or property carare.

5. Owner will pay 1) taxes on caié lct whern due. 18



g S —— e e ————— T P A" il ~ T L T e——
e T T The owner shall have the right to place additional materials ¢
| : ; . _ ; ‘ | » -
i on all lots and also have the right to remove materials from the lots in this
! : : o ’ -
I subdivision, as required fﬁr the overall developmént ‘of said area. Owner

4
*shall also have the right to place all necessary restrictions and utility

N 1 B
{j  easements, . o o : .

T 7. This contréct éhall nét be a;signable by'purchaéer without
' prior written consent of owner.
i .
; 8. In the event of default by purchaser in payment of any
| installments due hereunder, or in tﬁe breach of any covenant of the ' . g
‘ purchaser hereunder, and the failure of the .pur-chaser to cure such defaults
{ ;; within thirty days (30) after receipt of notice of such default by owner,
; then 2t the option of owner, owner may terminate this contract and retain -
u ‘ 4
!i all payments theretofore made bv the purchaser as ligquidated damages for
i ' . the breach hereof by purcheser, in which event purchaser shéll not be
j; fufther lisble to owner on account of this contract.
H 9. Any notice here'n er may be given to C. Ray Waskey at P. 0.
Bo». 13, Alberta, Virginia.

10. The owner reserves the right to cancel this contract at any
time within the first twelve months hereof upon refunding sums paid to the
;¢ purchaser of the cost of any capital improvemerts.

11. Upon the payments in full of tﬁis contract, the purchase 13
i agrees to pay seller the sum cf €3100.00 to defray legal expenses incurred

i ir. drewing deed of berpain and szle and other necessary documents. 1In

addition, purchaser shall pav all reccrding taxes customarily assessed to h

L purchaser of land when the zfcorementioned deed(:) is (are) recorded. : : ﬂ{)



IN WITNESS WHERLOF, C. Fay Wackey ané the purchacer have hereunto

set their hands and seals this 1f 4h gdav of Yevexzher , 1873.

_(SEAL)

21&//// / 2
B

e SN d- SN,

Prrchaser

.ﬁ X "”
/" 73./»%'4’4/&/7{ \%”7’”" = (s24L)

Pur:kas%f
/!

]



VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH

LEON H. THOMAS, et als, )
. Complainants,
) IN CHANCERY NOS. C-75-108
VS, ) C-75-109
). C-75-110
C. RAY WASKEY, )
)
)

Defendant.

STATEMENT OF FACTS AND INCIDENTS OF TRIAL

In November, 1973 the Defendant and his wife owned a tract of land
in Alberta, Virginia, as tenants by the ent1rety with the right of survivor-
ship as at common law. On Hovember 18, 1973, the Defendant, C. RAY WASKEY,
held out to LEON H. THOMAS and his wife, MARGARET E. THOMAS, that he was -the
owner of certain land in A]bekta, Virginia, and as such he entered into a con-
tract of sale with LEON H. THOMAS and MARGARET E. THOMAS, whereby Mr. and Mrs.
Thomas were to purchase "the certain 1o£_numbered 3, as shown on a preliminary
plat of land of C. Ray Waskey attached hereto and made a part of this contract
by this reference, said lot containing ten acres, more or less" for a purchase
price of $9,995.00. A plat of the property was not attacﬁed to the contract
and Mr. and Mrs. Thomas paid the Defendant $100.00 cash as a deposit and
$50.00'as advance payment for the survey, which was to be prepared when the

"weather cleared." Month]y installments in the amount of $84.83 were to com-
mence on the first day of December, 1973, and to continue for 25 years unt11;
the purchase price had been paid in full. Upon the payment of the purchase
price in full the owner was to deliver é general warranty deed to the pur-

21

chasers.




MARTIN AND BENSTEN
ATTORNEYS & COUNSELORS

‘Tot to the Complainants and further testified that he showed them the boundaries

On November 25, 1973, CHARLIE M. BARFIELD, in the company of LEON H.
THOMAS and his wife, entered into a contract with C. RAY WASKEY for the pur-
chase of "lof numbered 2," under a separate agreement embodying the same terms
as that entered into by LEON H. THOMAS and his wife with the exception that
CHARLIE M. BARFIELD paid $200.00 cash as a debosit with his paymenfs to be
$84.32 per month commencing on the first day of December, 1973, and continuing
for a period of 25 years. There was no survey attached to the contract, but
upon the execution of the contract, Mr. Barfield also paid the Defendant
$50.00 for a plat under the aforementioned terms.

Under the same conditions, LEON H. THOMAS and CHARLIE M. BARFIELD
entered into an agreement with C. RAY WASKEY on December 2, 1973, to purchase
“a 1ot numbered 1" for $9,995.00. The Comb]ainants paid the Defendant $100.00
cash deposit and the balance of the purchase price was to be paid in rionthly
installments of $84.86 commencing with January 1, 1974, and extending for a
period of 25 years. There was no survey attached to this contract, but the
Complainants paid the Defendant $50.00 for a survey.

The Complainants testified that the property was bounded on two sides
by a state;maintained road and on a third side by a stream; but that the side
Tot lines were pointed out by the Defendant as running from approximate loca-
tions on the road to the stream.

After entering into these contracts, the Complainants made all pay-
ments through September, 1974. During this time, the Complainants made several
requests for the Defendant to furnish the plats and surveys.

The Defendant testified that he pointed out the boundaries of each

of a plat of the entire tract on which pencil lines separated the tracts. The
Complainants denied ever seeing such a plat of survey.

The Complainants did not forward the October, 1974, payments to the
Defendant and on October 15, 1974, C. RAY WASKEY advised the Complainants by
letter that the farm land would be surveyed thebfollowing week and that a copy
of a certified plat would be dé]ivered to them within 30 days. Mr. Waskey also

informed the Complainants that He had not received the October payments at that
, ,)1
fal

time.



. On October 21, 1974, the Defendant advised the Complainants that the
land had been surveyed, that a copy of the survey would be mailed to them
shortly, and that if the October payments were not received by the Defendant by
November 15, 1974, he would exercise his right to cancel the contracts in ac-
cordance with section eight‘of the contract. _

By letter dated October 30, 1974, the Compiainants; by counsel, re-
scinded and cancelled the above-mentioned contracts citing the following rea-
sons: ' !

"1; The land referred to in the above contract is
not described with any degree of specificity, and
you have failed to produce a survey or description
of the properties specifically setting forth the
location and limits of the same. ‘

"2. The land allegedly referred to in the contract
is owned by C. Ray Waskey and.his wife as tenants

by the entirety and your wife is not a party to this
contract.

"3. That you failed to comply with the federal and
state truth-in-lending disclosure requirements.

"4, That the interest rate and finance charges set
forth in the contract is usurious and that the con-
tract is therefore void and against public policy of
the state of Virginia." ,

On November 8, 1974, the Defendant, C. RAY WASKEY, by counsel, for-
wafded a copy of three "plats" made by J. L. Lentz, Certified Land Surveyor,
setting forth the alleged boundaries of the lots in questions. Each plat con-
tained the notation "this plat of a Tot surveyed for C. Ray Waskey." The 1eﬁker
also contained the following statement: "Should you require Mrs. Waskey's sig-
nature on any contract, we shall be happy to provide'it."

The Complainants did not view the land after feceipt of the plats and
were, theréfore, unable to admit or deny that the plats accurately depicted the
property as described to them by the Defendant.

The Defendant re%used to return the payments as requested, and the

Comp]ainants'filed a Bill of Complaint to rescind the cédntracts on the grounds

23

noted.



t

On Demurrer'by tHe Defendant, the trial Court ruﬁed that the Bill of
Complaint did not state a cause of action under the Federal Truth-in- Lend1ng
Act and that the V1rg1n1a Usury Statutes did not apply. At trial, the above
facts were adduced. In addition, the Defendant testified that the contract
form in question was prepared by the Defendant's counsel and drawn under the
Defendant's direction indicating "C. RAY WASKEY, herein called 'Owner' hereby

sells to. . . ." The eontracts were- executed only by the €Complainants and the

Defendant and not by the Defendant's wife. 'Counse] for the Complainants and

the Defendant stipulated that title to the land in question was held by Curt1s

Ray Waskey and Geneva C. Waskey, husband and wife, as tenants by the ent1rety
with the right of survivorship as at common 1aw, at the time of the execution
of the contracts, at the time of rescission by the Complainants and at the time
of trial.

‘ The Defendant's wife testified that she was at all times ready, will-
ing and able to sign said contracts, th‘had not done so because she was not .
present when they were executed. She further testified that she authorized her
attorney to respond to the notice of rescission with the statement that she
‘would execute such assurances of title as Complainants or their counsel might
require, which was communicated to the Complainants. At trial, the Defendant's

wife testified that she was still willing and able to do so. . D4




After hearing the evidence the Chancellor ruled that the land con=

tracts in question, being written contracts for the sale of land held by

WASKEY and his wife as tenants by the entirety with the right of survivo

required the signature of both husband and wife, that C. RAY WASKEY individually

held no interest in the land in question, and that, since the Complainants' re-

scissions of the contracts were timely, the said contracts were void and

| forceable and that judgment should be entered agafnst the Defendant for the

Complainants' payments on the contracts, ?rom which order the Defendant appeals)|

LEON H. THOMAS
MARGARET E. THOMAS
CHARLIE M. BARFIELD

C. RAY

rship,

unen-

By - ,
0f counsel
Terrence K. Martin, p.q.
MARTIN AND BENSTEN
393 Denbigh Boulevard
Newport News, Virginia- 23602
I hereby certify that I have this day of May, 1976, delivered

a copy of thé foregoing writing to all counsel of record.

Terrence K. Martin

9
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH
LEON H. THOMAS and
MARGARET E. THOMAS,
CHARLIE M. BARFIELD and
LEON H. THOMAS, '
| IN CHANCERY
CHARLIE M. BARFIELD,
| NOS. C-75-108
Plaintiffs, C-75-109
C-75-110
VB.

C. RAY WASKEY,

Defendant.

DECREE
THIS CAUSE came on this day to be heard, upon the papers formerly

filed, and the_Plaintiffs aeppearing in person and by counsel, and the
Defendant éppearing iﬁ petéoﬁ and by counsel;

AND, it appearing to the COurt'that the property which was the
subject of the contracté in question was held by the defendént and his wife
as tenants by the entireties and that the defendant's wife had not signed
sald contracts prior to the notice of rescission by complaihants' counsel
and that, as a result said contracts are void,'unenforceablé and rescinded,
to which ruling defendant excepts and objects;

IT 1S FURTHER ADJUDGED, ORDERED AND DECREED that the defendant pay
unto the respective plaintiffs, all payments previoﬁsly made by them to him,
to-wit: LEON H. THOMAS and MARGARET E. THOMAS: $913.47; CHARLIE M. BARFIBLD§
$1,093.20; CHARLIE M. BARFIELD and LEON H., THOMAS: $1,006.55; to all of

which the defendant excepts and objects. v 29

~——




‘Eater this |_ day of April, 1976.

I ask for this:

P.q.

Seen and exceptions noted:

- s

- n g e




VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

LEON H, THOMAS, et als,
Complainants, o IN CHANCERY NOS. C-75-108
R ' , ' C-75-109
vs. : 7 , ¢ C-75-110
C. BAY WASKEY,

Defendant.

NOTICE OF ArPEAL AND ASSIGNMENT OF ERROR

TO: THE CLERK OF THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH, VIRGINIA

Counsel for C. Ray Waskey, défendané herein hereby gives notice
of appeal from the judgment of thie Court rendered on April 1, 1976, and
sét forth the fdllbwing assignment of error:

1. The Triai Court erred in ruling that when property 1is owned
by a husband and wife as tenants by the entireties, a written contract for
sale of the.property signed only by the husband is void where tgete is no
showing that the wife could not or would execute the cpntract and where
there had been substantial part performance by all parties.

Counsel for the defendant further gives notice that a written

statement of facts concerning the trisl held on April 1, 1976, will be £1led

for inclusion in the record pursuant to the Rules of Court.
C. RAY WASKEY

: : By
John B. Dinsmore, p.d. ' _ Qf Counsel
Byrd, Dinsmore, Evans & Bryant, Ltd. '
¥. 0. Box 55206
Virginia Beach, Virginia 23455

CERTIFICATE UF MAILING

I certify that I mailed a true copy of the forecgoing to Terrence _
K. Martin, counsel for the complainants this dsy of April, 1976.. 31
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