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VIRGINIA:

NATIONAL BANK AND TRUST COMPANY,

CHARLOTTESVILLE, VIRGINIA

EXECUTOR AND TRUSTEE U/W

J. FRANK ELLIOTT, IV, DECEASED )
Complainant

- MATALIE E. GRIFFIN
1946 Thomson Road
Charlottesville, Virginia 22903

ELLIOTT H. GRIFFIN

P.0O. Box 1265

1608 Rose Hill Drive _
Charlottesville, Virginia 22901

MATALIE GRIFFIN, JR.
1946 Thomson Road
Charlottesville, Virginia 22903

DANIEL GRIFFIN, JR.
4734 Kenmont Drive
Charlotte, North Carolina 28213

MARY ELIZABETH GRIFFIN, Age 7
4734 Kenmont Drive , :
Charlotte, North Carolina 28213

DANIEL K. GRIFFIN, Age 3
4734 Kenmont Drive
Charlotte, North Carolina 28213

MILLARD GREGG ELLIOTT
4416 Hermitage Road
Virginia Beach, Virginia 23455

RICHARD HOLT ELLIOTT
4060 Shore Drive
Virginia Beach, Virginia 23455

EARLINE HOLT ELLIOTT

Executor and Trustee

under the Will of

John Frank Elliott

1946 Thomson Road
Charlottesville, Virginia 22903

Date filed:
"12-10-74

IN THE CIRCUIT COURT OF THE CITY OF CHARLOTTESVILLE

Case No. 2784

IN CHANCERY

BILL TO CONSTRUE

A WILL AND FOR AID

AND DIRECTION




VIRGINIA NATIONAL BANK
Charlottesville, Virginia
Executor and Trustee

under the Will of

John Frank Elliott :
Charlottesville, Virginia 22901

'PERSONS UNKNOWN, being the unborn

children of Matalie E. Griffin, Elliott
H. Griffin, Matalie Griffin, Jr., Daniel
Griffin, Jr., Mary Elizabeth Griffin,
Daniel K. Griffin, Millard Gregg Elliott,
and Richard Holt Elliott, and all unknown
descendants of John Frank Elliott and all
other unknown persons having an interest
in the Estate of John Frank Elliott,

deceased.,
Respondents

TO THE HONORABLE GEORGE M. COLES, JUDGE OF SAID COURT:

Your Complainant, National Bank and Trust Company, Executor

and Trustee under the Will of J. Frank Elliott, IV,‘respectfully re-

" presents unto the Court as follows:

1. J. Ffahk Elliott, IV, who was a resident of the City of
Charlottesville, Virginia,‘diéd on May 24, 1974.

2. The Will of J. Frank Elliott, IV, dated January 24, 1974
was admitted to probate‘by the Clerk of this Court on May 29, 1974,
recorded in Will Book 18, page 242 and your Complainant qualified as
Executor and Trustee on the same day, Chancery Order Book 41, page 230.

3. John Frank Elliott, grandfather of J. Frank Elliott, IV,
died on September 14, 1934.

4. The Will of John Frank Elliott, dated November 19, 1924,
tdgether with first codicil thereto, dated February 13, 1930, was ad-
mitted to probate by the Clerk of the Cirguit Court of Albemafle County;
Virginia on September 24, 1934; recorded in Will Bbok 35, page 350. A
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copy ofjthe Will together with first codicil thereto, is attached here-
to as "Exhibit A." Earline Holt Elliott and Peoples National Bank of
Charlottesville, Virginia qualified as Executors and Trustees on
September 24, 1934, Clerk's Minute Book 3, page 252. Virgihia National
Bank, Charlottesville, Viréinia is the successor in interest to |
Peoples National Bank. Earline Holt Elliott and Virginia National Bank,
Executors and Trustees under the Will of John Frank Elliott are named
as Respondents herein.

5. ITEM FIRST of the Will of John Frank Elliott directs that all
hié property, real, personal and mixed, be held in trust for the
benefit of his‘wife, Earline Holt'Elliott, for her life. The Trustees
are directed to pay the net income to Earline Holt Elliott and should
the'net;income be insufficieht for the support and maintenance of his
wife ané childrén, and for the education of his children, the'Trustees
may then apply the principal as nécéésary for these purposes. ITEM
FIRST then states:

"After the death of my said wife, so long as any of my children
shall be under twenty-one years of age, said trustees shall continue to
hold and invest said property and shall apply the net income therefrom.
and, if necessary, Ehe principal also, to.the support, maintenance, and
education of my children; and when none of my children shall be under
twenty—éne years of age, my wife having previously died[ the fund theh
in the 1ands [sic] of said trustees shéll be divided equally between
my children then living, and the descendants of any who may have died,
per stirpes and not per capita."

First codicil to the will of John frank Elliott directs:
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"The trust created at the fifst item of said will shall continue
during the life of my wife and so long'thereafter as any of my children
shall remain under thirty years of age, and distribution provided at
said item shall be made, my wife having previously died, when none of
my children remain under thirfy (30) years of age."

6. The heirs-at-law of John Frank Elliott and their relationships
to the decedent were as follows: Earline Holt Elliott, wife; Matalie
Holt Elliott, daughter; and John Frank Elliott, III, son.

7;, John Frank Elliott, III (who, during the life of his father,

was also known as John Frank Elliott, Jr.) died_December 19, 1971.

8. The heirs-at-law of John Frank Elliott, III and their
relationships to the decedent were as follows: J. Frank Elliott, IV,
son; Millard Gregg Elliott, son; and Richard Holt Elliott, son. Millard
Gregg Elliott and Richard Holt Elliott are both over 18 years of age
and are both sui juris and are hereih made Respondents to this
proceeding. |

9. Youf Complainant represents that upon the death of John Frank
Elliott, III; any interest which he may‘have had in the Estate of
Jdohn Frank Elliott did pass to his childreh, the above named J. Frank
Elliott; IV, Millard Gregg Elliott, and Richard Holt Elliott.

10. Matélie E. Griffin (formerly Matalie Holt Elliott) is married
and has three children, to-wit; Elliott H. Griffin, son; Matalie
Griffin, Jr., daughter; and Daniel Griffin, Jr., son. Egch of the
aforesaid parties is over 18 years of age and is sui juris and is made
a party Respondent to‘this proceeding.

11. The dndersigned Executor énd Trustee of the Estate of J. Frénk
Eliiott, IV is advised by counsel that the portions of the Will and

first codicil thereto of John Frank Elliott which are quoted herein are
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not clear, that doubt exists as to whether the interest of J. Frank
éElliott, IV in the remainder of the trust created by the Will of John
Frank Elliott is vested in him and will pass under his will, and that
determination of any interest which J. Frank Elliott, IV may have died
vestéd of is necessary beforé proper determination of Federal estate
tax and ?irginia inheritance taxes for the Estate of J. Frank Elliott,
IV may bé made.

12. Your Complainant is advised by counsel that it should seek
the guidance of the Court in the construction of the Will of John Frank
Elliott. Your Complainant is further advised by counsel that there are
at least four possible_constructions of the language involving the

remainder of the trust, namely:

(A) It can be argued that in order for the remainder to be
payable, the wife of John Frank Elliott must have died previous to the
time the youngest living child reacheé the age of 30, and since that
was not the case here; the remainder will pasé to the intestate takers

of John Frank Elliott. Under this construction the takers of the

remainder are: John Frank Elliott, III, one-half, and Matalie E. Griffin,

one-halfé(subject to the dower interest of the wife of John Frank
Elliott)
(B) A second possible construction is that the takers of the
femainder are to be determined as of the date of death of the wife of
John Frank Elliott. Inasmuch as the wife of John Frank Elliotf, Earline
Holt Elliott, is still living, the takers of the remainderhare not yet
determined under this construction.

‘ (C) A third construction is that the children of John Frank

Elliott entitled to take the remainder are determined as of the date of
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death of the wife of John Frank Elliott, but that the descendants of é : !
deceased child are determined as of the date of death of such deceased.
child. ©Under this construction the takers of the one-half which would

have gone to John Frank E;liott,III if he were living as of the death of
the wife of Jéhn Frank Elliott, is vested in his descendants determined

as of his date of death, namely: J. Frank Elliott, IV,‘one-sixth;

Millard Gregg Elliott, one-sixth; and Richard Holt Elliott, one-sixth.
However,‘Matalie E. Griffin will have to survive the wife of John Frank
Elliott, for her one-half interest in the remainder to become vested.

(D) A fourth construction is that the takers of the remainder
are to be determined when the youngest living'child has reached the age
of 30vyears. -Since the youngest living child of John Frank Elliott is
his daughter Matalie E. Griffin, the remainder became vested when she
reached the age of 30 years. Under this construction, the takers of
the remainder are: John Frank Elliott, III, one-half, and Matalie E.
Griffin, one-half. '

l3é All persons, born and unborn, who may have an interest in the
estate of John Frank Elliott have been joinéd herein as Respondents,
namely, Matalie E. Griffin, Elliott H. Griffin, Matalie Griffin, Jr.,
Daniel Gfiffin, Jr., Mary Elizabeth Griffin, Daniel K. Griffin, Millard
Gregg Elliott, Richard Holt Elliott, Virginia National Bank of
Charlottesville, Virginia, Executor and Trustee under the will of John
Frank Ellioft, and Earline Holt Elliott, Executorvand Trustee under the
will of John Frank Elliott. |

14. Since Matalie E. Griffin, Elliott H. Griffin, Matalie Griffin,
er., Daniel Griffin, Jr., Mary Elizabeth Griffin, Daniel K. Griffin,
Millard Gregg Elliott and Richard Holt Elliott are still 1iving, their
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unborn children cannot be determined.

¥

On .Consideration Whereof, your Complainant prays that the parties

set forth as Respondents in the caption of this Bill be made parties N

to this suit and that an order of publication against the nonresident
|

and unknown parties be entered; and that the Court construe the Will
\

of John?Frank Elliott, advise Complainant and determine whether any
interest in the trust remainder set out in the Will of John Frank
Elliott was vested in J. Frank Elliott,.IV at his death, and hence in-
cluded in the Estate of said J. Frank Elliott, IV.

Respectfully,

! National Bank and Trust Company
i Charlottesville, Virginia
' Executor and Trustee under the
Will of J. Frank Elliott, IV

By Counsel

Charles 'C. Webb, Esquire
Dennis W. Good, Jr., Esquire
McGuire, Woods & Battle
Court Square Building
Charlottesville, Virginia

By /s/ Dennis W. Good, Jr.
Counsel for Complainant




Date filed:
12-10-74 '

Probated will and codicil of John Frank Elliott
(Exhibit A of Bill of Complaint)

I, John Frank Elliott, of Charlottesville, Virginia, do
hereby make this my last will and testamént, hereby revoking all
former wills or codicils by me.at any time heretofore made. |

ITEM FIRST: To my executors, hereinafter named; and the
survi&ors, I give, bequeath'and devise all my property, real, personal
and mixed, wherever situated, in trust to manage and invest and keep
invested, and to pay the net income to my wife, Earline H. Elliott,
during hef'life; and if, in the.opinion of my said tfustees, said
net income shall be insufficient for the suppnrt‘and maintenance of
my wife and children, and for the proper education of my children,
then to apply the principal also, as necessary, for these purposes.
After*the death of my said wife, so long as any of my children shall
be under twenty-one years of age, said trustees shall continue to
hold and invest said property and shall apply the net income there-
from and, if necessary, the principal alsd, to the support, maintenance,
and education of my children; and when none of my children shall be
under twenty-one years of age, my wife having previously died, the -
fund then in the hands of said trustees .shall be divided equally be-
tween my children then ,living, and the descendants of any who may
have‘died, per stirpes and not per capita.

Said trustees may retain any securities in which my estate
may be invested at the time of my death, and shall rétain my stock
in Elliott Ice Company, Incorporatéd, and shall sell my Ellibtt.Ice
Company, Incorporated stoék, when, and only when, mylbrother,

Millérd C. Elliott, shall direct, and at such pricé as he may direct.

After the death of Millard C. Elliott, said stock shall be held and
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sold . as other securities belonging to my estate. My said stock in

Elliott Ice Company, Incorporated, shall be voted, so long as said
Millérd C. Elliott shall continue to hold stock in Elliott Ice
Comp%ny, Incorporated,.as he may direct. ‘A purchaser from my said
trus#ees shall not be required to look to the application of the
purcﬁase money, nor shall he be required to ascertain whether my
brot$er, Millard C. Elliott, has directed a sale of Elliott Ice
Comp%ny, Incorporated, stock. Income shall not include stock
diviéends. Said trustees may invest in any stocks; bonds, or other
securities which may seem to them‘safe, although not legal invest-
ments for fiduciaries. And my said trustees may invest said funds,
or a portion thereof, in real estate for a residence for my wife,

and my trustees shall have power and authority to sell, at such price
and ¢n such terms as to them may seem wise, any real estate I may own
at tﬁe time of my death, as well as any real estate in which my
propérty may be invested.

!
i ITEM SECOND: I app01nt my w1fe, Earline H. Elliott and

Peoples National Bank of CharlottésVilie, Virginia, Executors of this
my last will and as trustees as provided in Item firs£ hereof, and
requést that they be permitted to qualify as such without security,
and ?hat no inventory or appraisement be made of my estate. They
shall be entitled to but one commissionvin.both capacities.

i Witness my hand to thié my will which is written above on
the élrst two pages and thls part of the third page of one double

sheeL of legal cap paper, this the nlneteenth day of November, 1934.

\
F

i : : JOHN FRANK ELLIOTT




Witnesses

Homan W. Walsh, Charlottesville, Va.

T. J.  Michie, Jr., Charlottesville, Va.

I, John Frank Elliott, do make this first codicil to my
will[ which is dated November nineteenth, nineteen hundred and twenty-
four%and is written on the preceding pages of this sheet of legal cap
paper. | |

The trust created at the first item of said will shall
continue during the life of my wife and so long thereafter as any of
my children shall remain under thirty years of age, and distribution
provided.af said item shall be made, my wife having previously died,
when none of my éhildren remain under thirty (30) years of age. In
all other respects'I confirm and republish my said will.

| Witness my hand to this first codicil written above on
thisjpage, this thirteenth day of February, nineteen hundred and

thirty. ‘ .
JOHN FRANK ELLIOTT

Witnesses
Homaﬁ W. Walsh, Chariottesville, Va.

Edwin H. Copenhaver, Charlottesville, Va.

VIRGfNIA:

In the Clerk's Office of the Circuit Court, Sept. 24th 1934.

A paéer writing.bearing date the 19th. day of November 1924, with
codicil dated the 13th. day of february,1930, purporting to be the
last will and testament of John Frank Elliott, deceased, late of

Albemarle County, Virginia, was produced before me W. L. Maupin,
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Clerk, in the Clerk's Office aforesaid and offered for proof and

probate.

The will dated the 19th. day of November 1924, was proven
by the oaths of Homan W.~Walsh; one of the two subscribing witnesses
thereto, T. J. Michie, Jr. the other subgcribing witnesses not being
a re%ident of this Commonwealth.

Homan W. Walsh testified that he and T. J. Michie, Jr. were
both personally present when the said John Frank Elliott, the testator,
signed and aeclared said paper writing‘to be his will and at his
request and in their presence and in the presence of each other they
subscribed their names:as attesting witnesses. |

The Codicil beariﬁgvdate the 13th day of Febrﬁary, 1930,
was proven by the oaths of Homan W. Walsh and Edwin H. Copenhaver the
two subséirbing witnesses theretb, who testified that they were.both
personally present when the said John Frank Elliott the testator,
signed and declared said paper writing to be a codicil to his will
of Nov. 19th‘1924, and at his request and in his presénée, and in
the presencevof each other, they subscribed their names as attesting
witnésses.

The said Homan W. Walsh and Edwin H. Copenhaver further
testified that on the dates above mentioned the said John Frank
Elliott was of sound mind and disposing memory and perfectly capable’
of making and exécuting é will and codicil thereto. |

The said paper writings are therefore considered fully
provén andvafe admitted to probate as and for the true lastwill and
testément of John Frank Elliott, deceased.

Teste: ' |
/s/ W. L. Maupin Clerk. .

-4~
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Date filed:
3-~-1-76

© VIRGINIA:. IN THE CIRCUIT COURT OF THE CITY OF CHARLOTTESVILLE

NATIONAL BANK AND TRUST COMPANY OF
CHARLOTTESVILLE, VIRGINIA, EXECUTOR
AND TRUSTEE, U/W J. FRANK ELLIOTT, IV,

Deceased,
Complainant,
; . , . |
v. ' ~ DECREE
I
MATALIE E. GRIFFIN, et al, _
; Respondents.

This cause, having been'regularly matured, came on this
day to be heard upon the Bill of Complaint and exhibits therewith;
upon the answer of Matalie Holt Elliot Griffin, Elliott H.
Griffin, and Matalie Ellijott Griffin; upon the answer of Mafy
Eliiabeth Griffin and Daniel K. Griffin, Infant Respondents, by
their guardién ad litem, David G. Sutton; and upon the answer of
Virginia National Bank, Executor of the Will of John Frank
Elliott, they being all of the respondents; upoh memoranda of law |
submitted on behalf of the respondents; and was argued by counsel.

And it appearing to the Court that John Frank Elliott died
on the 1l4th day of September, 1934, and that the Will of the said
John‘Frank Elliott was duly admitted to probate before the Clerk
of the Circuit Court of Albemarle County on the 24th day of
September,-l934; that at the timevof‘the_death of_the'said Johﬁ
| Frank Elliott, he left surviving him his wife, Earline Holt
Elliott, and two children, J. F. Elliott, III, and Matalie Holt

Elliott Griffin.
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And it further appearihg.to the Court that the said

J. F. Elliott, III, died, testate, on the 19th day of December,
| .
197ﬂ, survived by his 3_sons,'J. F. Elliott, IV, Millard Gregg
Elliott, and Richard Holt Elliott; that J. F. Elliott, IV, died
on the 24th day of May, 1974; that the Will of the said J. F.
Elliott, IV, was duly admitted to probate before the Clerk of
this Court on the 29th day of May, 1974; and that the said Will
devised and bequeathed all the estate of the said J. F. Elliott,
IV, in trust, for the benefit of the said Matalie Holt Elliott
Griffin, and her daughter, Matalie Elliott Griffin.

And it further appearing to the Court that the parties
heréto desire a proper legal construction of a certain clause of
the Will of the said John Frank Elliott, and of a certain clause
of a codicil thereto, the said clause of the said Will being in
the following words, to-wit:

After the death of my said wife, so long as any of

my children shall be under twenty-one years of age,

said trustees shall continue to hold and invest said

property and shall apply the net income therefrom,

and, if necessary, the principal also, to the support,

maintenance, and education of my children; and when

none of my children shall be under twenty-one years

of age, my wife having previously died, the fund

then in the hands of said trustees shall be divided

equally between my children then living,and the

descendants of any who may have died, per stlrpes

and not per capita;
andfthe said clause of the said codicil being in the following
words, to-wit:

The trust created at the first item of said Will

shall continue during the life of my wife and so

long thereafter as any of my children shall remain

-2-
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under thirty (30) years of age, and distribution
provided at said item shall be made, my wife having
previously died, when none of my children remain
under thirty years of age. -

And the Court proceeding to construe the clauses set out
above, after a careful consideration of the memoranda filed by

counsel, is of the opinion that the cases cited by the respondents,

Jameson,_86 Va. 51 (1889); Martin v. Holgate, L. J. Ch. 791, 148

R. R. 442 (H.L., 1866) and Reynolds v. Branch, 182 Va. 678 (1944)

correctly state the law applicable to this case. See also, White

v. National Bank, 212 Va. 568, 571 (1972).

Matalie Holt Elliott Griffin and others; namely, Jameson V. '

in Item First of the Will of John Frank Elliott...

and when none of my children shall be under twenty-
one years of age, my wife having previously died, the
funds then in the hands of said trustees shall be
divided equally between my children then living, and
the descendants of any who may have died, per stirpes .
and not per capita '

means that the grandson of the testator, J. F. Elliott, IV, did
not have to survive the life tenant, but only had to survive his
father.

The Court is of the further opinion that the case of

The Court, therefore, is of the opinion that the language

Jarrett v. McReynolds, 212 Vva. 241 (1971), relied upon by the

Respondents, M. Gregg Elliott and Richard H. Elliott, is nét

controlling in this case. The faéts of this case are different.

In fhe Jarrett case, the son, James Jarrett, Jr., did.hot reach

tweﬁﬁy—five, the wife of the éestator having died and James

Jarrht£, Jr., had no children. | ‘
|
|
|
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While the Court in the Jarrett case used as an argument

to bolster ité decision the fact that the trustee had the power
to invade principal for the benefit of the testator's wife, the
Court is inclined to agree with the contention that Respondents,
Matalie Holt Elliott Griffin, Elliott Holt Griffin and Matalie
Elliott Griffin,.that in the case of the Will of John Frank
Elliott the power of the trustee to invade the principal affects
the interest of the remainder only to the extent of such invasion.

Accordingly, the Court doth so decide and doth ADJUDGE,
ORDER and DECREE that the interest of the said J. F. Elliott, IV,
being a 1/6 undivided remainder of the estate of John Frank
Ellfot£, veéted at the death of J. F. Elliott, III, and so passed
under the Will of J. F. Elliott, IV, at his death.

And it further appearing to the Court that the said David

G. Sutton has well and truly discharged his obligation as guardian

ad litem for Mary Elizabeth Griffin and Daniel K. Griffin}‘iﬁfant
respondents herein, it is accordingly, ADJUDGED, ORDERED and
DECREED that he be, and he hereby is,‘awarded a .fee of $150.00'
plus;$.60 for expenses. |

And there nothing further to be doné, this cause is ended.

ENTER: /s/ GEORGE M. COLES
Judge '

DATE: _March 1, 1976

-4~
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I ASK FOR THIS

/s/ FREDERICK W. PAYNE
FREDERICK W. PAYNE

416 Park Street
Charlottesville, Virginia 22901
Counsel for Respondents

SEEN:

/s/ DENNIS W. GOOD, JR.
DENNIS W. GOOD, JR.
McGuire, Woods & Battle
Court Square

'Charlottesville, Virginia 22901

Counsel for Complainant

/s/ DAVID G. SUTTON

DAVID G. SUTTON

105 East High Street
Charlottesville, Virginia 22901
Guardian ad litem for Respondents
Mary Elizabeth Griffin and Danlel
K. Griffin

/s/ JUNIUS R. FISHBURNE

JUNIUS R. FISHBURNE

240 Court Square
Charlottesville, Vlrglnla 22901
Counsel for Respondent Virginia
National Bank .

SEEN AND EXCEPTED TO AS CONTRARY TO LAW:

/s/ PAUL M. PEATROSS, JR.

PAUL M. PEATROSS, JR.

414 East Jefferson Street
Charlottesville, Virginia 22901
Counsel for Respondents Millard
Gregg Elliott and Richard Holt
Elliott

A COPY, TESTE:
CARL E. HENNRICH, CLERK

/s/ JUDITH ANN DURHAM DEP.CLERK

~5-
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Date filed:
3-29-76

VIRGINIA: o ; |
IN THE CIRCUIT COURT OF THE CITY OF CHARLOTTESVILLE

|

NATIONAL BANK AND TRUST COMPANY
OF CgARLOTTESVILLE, VIRGINIA,
ExecPtor and Trustee, u/w
J. Frank Elliott, IV, deceased,
| Complainant
|
v. ‘ NOTICE OF APPEAL AND
ASSIGNMENTS OF ERROR

MATALIE E. GRIFFIN, et al., .
Respondents

The Respondents, M. Gregg Elliott and Richard Holt‘Elliott,

by counsel, give'notice_of appeal from a Decree of this Court

enteéed on March 1, 1976, and assign the following errors as re-
quired by Rule of Court 5:6.

i 1. The Court erréd in construing the will of J.'Ffank
Elliott by deciding that J. Frank Elliott, IV at his death had a

vestéd one-sixth (1/6) undivided remainder interest in the estate

of J. Frank Elliott, which vested at the death of J. Frank Elliott,

IIT.

~—

2. The Court erred in failing to decide that the benefi-

ciaries of the remainder interest in the Estate of J. Frank Elliott,"

v aie contingent beneficiaries and vesting is not to occur until
| _ R . | .
the date of the death of the widow of J. Frank Elliott, namely,

Earline Holt Elliott.
|
|

Rule|of Court 5:9(c).

i
|
|
1

A statement of facts will be filed herein as permitted under




M. GREGG ELLIOTT
RICHARD HOLT ELLIOTT

: ' ' By Counsel

/S/ PAUL M. PEATROSS, JR.

Paul M. Peatross, Jr.

414 East Jefferson Street
Charlottesville, Virginia 22901

Counsel for M. Gregg Elliott
and Richard Holt Elliott

CERTIFICATE

I hereby certify that I have this 29th day of March, 1976,

mailed a true copy of the foregoing Notice of Appeal and Assignments

of Error to Frederick W. Payne,‘Esq., 416 Park Street; Charlottesville,

Virginia 22901, Counsel for Matalié Holt Elliott Griffin, Elliott H.
Griffinvand Matalie Elliott Griffin; to Dennis W. Good, Jr., Esqg.,
McGuire, Woodé & Battle, Court Square Building, Charlottesville,
Virg;nia ‘22901, Counsel for National Bank and Trust Company,‘ |
Chariottesville, Virginia, Executor énd Trustee u/w J..Frank Elliott,
IV, deceased; to Junius R. Fishburne, Esq., 240 Court Square,
Charlottesvillé, Virginia 22901, Counsel for Virginia National Bank;
and fo David G. Sutton, Esg., 105 East High Street, Charlottesville,
Virginia 22901, Guardian ad Litem for Respondents, Mary Elizabeth |

Griffin and Daniel K. Griffin.

/S/ PAUL M. PEATROSS, JR.
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j | : Date filed:

4—26-76
VIhGINIA: : IN THE CIRCUIT COURT OF THE CITY OF CHARLOTTESVILE
|
NA@IONAL BANK AND TRUST COMPANY OF
CHARLOTTESVILLE, VIRGINIA, EXECUTOR
AND TRUSTEE U/W J. FRANK ELLIOTT, IV,
Deceased,
Complainant
i : : o
V. : : ORDER NUNC PRO TUNC
MATALIE E. GRIFFIN, et al,
Respondents

Came on this day the parties, by counsel, and represented:
un&o the Court that the decree entered by this»Court on March 1,
1956, oﬁitted in the first paragraph thereof, through oversight
and clerical error, recitation that Respondents, M. Gregg Elliott

and Richard Hblt Elliott, filed an answer herein, which had been

|
|
1
ti@ely filed and which was considered by the Court in reaching
its decision.

And, it appearing to the Court from the record that such
anSwer has been timely filed inithis cause and was considered by

the Court in reaching its decision, but was omitted from the final i
dekreé herein by oversight and clerical error, it is accordingly, 1
_ E |

i
|

ADﬁUDGED, ORDERED and DECREED that the first paragraph of the
' fihal’decree in this cause be, and it héreby is, amended to read
asifollows:

i This cause, having been regularly matured, came on

! this day to be heard upon the Bill of Complaint. and
exhibits therewith; upon the Answer of Millard Gregg
Elliott and Richard Holt Elliott; upon the Answer. of
Matalie Holt Elliott Griffin, Elliott H. Griffin,
and Matalie Elliott Griffin; upon the Answer of Mary
Elizabeth Griffin and Daniel K. Griffin, infant
respondents, by their Guardian ad Litem, David G.



Sutton; and upon the Answer of Virginia National Bank,
Executor of the Will of John Frank Elliott, they being
all the Respondents; upon memoranda of law submitted

on behalf of the Respondents; and was argued by counsel.

And it is further ADJUDGED, ORDERED and DECREED that this
order is entered NUNC PRO TUNC.
ENTER:

/S/ George M. Coles

Judge

DATE: 4-26-76

We ask for this;

/s/ FREDERICK W. PAYNE
Frederick W. Payne

416 Park Street
Charlottesville, Virginia
Counsel for Respondents

/s/ DENNIS W. GOOD, JR.
Dennis W. Good, Jr.
McGuire, Woods & Battle
Court Square
Charlottesv1lle, Virginia
Counsel for Complainant

/s/ DAVID G. SUTTON

David G. Sutton

105 E. High Street
Charlottesville, Virginia
Guardian ad Litem for Respondents
Mary Elizabeth Griffin and Daniel
K.  Griffin

/s/ JUNIUS R. FISHBURNE
Junius R. Fishburne

240 Court Square
Charlottesville, Virginia

Counsel for Respondent Virginia
National Bank- :

/s/ PAUL M. PEATROSS, JR.

Paul M. Peatross, Jr.

414 E. Jefferson Street
Charlottesville, Virginia
Counsel for Respondents Millard
Gregg Elliott and Richard Holt
Elliott
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VIRGINIA:

NATIONAL BANK AND TRUST COMPANY
- Charlottesville, Virginia,
Executor and Trustee u/w ’
J. Frank Elliott, IV, deceased,

Complainant

MATALIE E. GRIFFIN, et al.,

TO:

Respondent

Frederick W. Payne, Esqg.

416 Park Street

Charlottesville, Virginia
Counsel for Matalie Holt Elliott
Griffin, Elliott H. Griffin, and
Matalie Elliott Griffin

Junius R. Fishburne, Esqg.

240 Court Square

Charlottesville, Virginia

Counsel for Virginia National Bank

David G. Sutton, Esq.
105 East High Street
Charlottesville, Virginia
Guardian ad Litem for Mary

~Elizabeth Griffin and Daniel K. Griffin

Dennis W. Good, Jr., Esq.
McGuire, Woods & Battle

Court Square Building
Charlottesville, Virginia
Counsel for National Bank and
Trust Company, Executor and
Trustee u/w J. Frank Elliott, IV

Date Filed:

4-30-76

IN THE-CIRCUIT'COURT OF THE CITY OF CHARLOTTESVILLE

NOTICE.
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Take notice that the original of'the Statement of Facts,

copiés of which have been mailed to each of you, has been filed

with the Clerk of the Circuit Court of the City of Charlottesville

this|30th day of April, 1976.

You are further notified that‘this Statement of Facts will

be presented to the Judge of said Court no-earlier than ten days

nor later than twenty days after the date of this Notice.

| RICHARD H. ELLIOTT
| M. GREGG ELLIOTT
| _

By Counsel

/S/ Paul M. Peatross, Jr.

Paul M. Peatross, Jr.

414 East Jefferson Street
Charlottesville, Virginia
Counsel for Richard H. Elliott
and M. Gregg Elliott

I hereby certify that I mailed a copy hereof to Frederick
W. Payne, Esq.; Junius R. Fishburne, Esq.; David G. Sutton, Esq.;
and Dennis W. Good, Jr., Esq, this 30th day of April, 1976.

{

i

~ /S/ Paul M. Peatross, Jr.
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Date Filed:
5-11-76

VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE

NATIONAL BANK AND TRUST COMPANY .
CHARLOTTESVILLE, VIRGINIA,.
Executor and Trustee u/w

J. Frank Elliott, IV, deceased,

o Complainant
v. t : : ' _ STATEMENT OF FACTS

MATALIE E. GRIFFIN, et al.,
o ,
! Respondent
‘ B

To The Honorable George M. Coles, Judge of Said Court:

J. Frank Elliott, testator, died on September 14, 1934,
leaving a will and codicil disposing of his estate.

Hé left surviving him his wife Earline Holt Elliott, who quali-
fied under the will as Co-Executor and Co-Trustee with Peoples
National Bank, and two children, J. Frank Elliott, III, son, and o
Matalle E. Grlffln, daughter.

The will set up a trust,'the corpus of whlch was-hls entire
estate, to be held in trust for the benefit of his wife, Earline
. !

"Holt Ellioft, for her life. The Trustees were dlrected to pay the
net income to his wife and’ chlldren for their support and malntenance
and for the educatlon of the children w1€h the power to invade the |
pr1nc1pal if the net income was 1nsuff1c1ent for the purposes |
state_above.

ITEM FIRST of said will provided:

ﬂAfter the death of my said wife, so long as any of my.

children shall be under twenty-one years of age, said
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rustees shall continue to hold and invest said property

nd shall apply the net income therefrom and, if necessary,

the principal also, to the support, maintenance,vand edu-
[

cation of my children; and when none of my children shall

e under twenty-one years of age, my wife having previously
ied, the fund then in the lands [sic] of said trustees
hall be dividedvequally between my children then living,
nd the descendants of any who may have died, per stirpes

nd not per capital.”

he first codicil to the will provided:

The trust created at the first item of said will shall

ontinue during the life of my wife and so long thereafter
s any of my_childreh shall,rémain under thirty yéaré of
ge, and diétribution provided at said item shall be made,
y wife having previously died, when none of my children

emain under thirty (30) years of age.”

ne of the children of the testator, J. Frank Elliott, III,

n December 19, 1971 leaving surviving him three sons, J. Frank .

t, IV, M. Gregg Elliott and Richard Holt Elliott.
n May 24, 1974, J. Frank Elliott, IV died at thé age of 34,

ied and leaving no issue.

arline Holt Elliott, wife of the testator, and Matalie E. ‘

n, daughter of the téstétor, still suarvive him.

picture of the family tree appears as follows:
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JOHN FRANK ELLIOTT
Testator
‘Died 9/14/34
|

i

J. FRANK ELLIOTT, IIIX
Died 12/19/71

Richard H.
Elliott

J. Frank
Elliott, IV

M. Gregg
Elliott

Died 5/24/74 -

EARLINE HOLT ELLIOTT
Wife |

MATALIE E. GRIFFIN

|
Matalie . ‘
Griffin, Jr.

Elliott H.
Griffin

Daniel
Griffin, Jr.

Mary Elizabeth Griffin
Daniel K. Griffin
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National Bank and Trust Company, Executor and Trustee of

i
1

the Estate of J. Frank Elliott, IV, instituted this suit on behalf

of the;estate, asking the Court's guidance in construing the will
of John Frank Elliott with respect to the interest which the estate

may have, if any, in the trust of John Frank Elliott.

Seen and Approved:

i ./S[ George M. Coles
Judge

Date: 5-11-76

I ask for this:

/S/ Paul M. Peatross, Jr.
Paul M. Peatrnss, Jr.

414 E. Jefferson Street
Charlottesville, Virginia
Counsel for Richard H. Elliott
and M. Gregg Elliott

Seen and approved:

/S/Frederick W. Payne
Frederick W. Payne, Esq.
416 Park Street '
‘Charlottesville, Virginia
Counsel for Matalie Holt Elllott
Griffin, Elliott H. Griffin, and
‘Matalie Elliott Griffin ST

/S/ Junius R. Fishburne
- Junius R. Fishburne, Esq.

240 Court Square
Charlottesville, Virginia

Counsel for Virginia National Bank

/S/ _David G. Sutton

David G. Sutton, Esqg.

105 East High Street
Charlottesville, Virginia
Guardian ad Litem for Mary
Elizabeth Grlffln and Danlel K.
Gr1ff1n
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/S/ Dennis W. Good, Jr.

Dennis W. Good, Jr., Esq.
McGuire, Woods & Battle

Court Square Building
Charlottesville, Virginia

Counsel [for National Bank and
Trust Company, Executor and
Trustee% u/w J. Frank Elliott, IV
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