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--------------------------------------------· . . 
GRENCO REAL ESTATE INVESTMENT TRUST 

\. Plaintiff 

v. MOTION FOR JUDGMENT 

NATHANIEL GREENE DEVELOPMENT COffi.'ORATION 

Defendant 

--------------------------------------------: 

To the Honorable Judges of said Court: 

Comes now the Plaintiff, GRENCO Real Estate Investment 

Tr~st, by Counsel and moves the Court for judgment against the 

Defendant, Nathaniel Greene Development Corporation f~r the 

following reasons: 

,, 

(a copy of this agreement is attached hereto as Exhibit A and made 

a part hereof.) 

3. Pursuant to the agreement of December 15, 1970, numerous 

sales were solicited and consummated through the activities of the 

Defendant, as agent for the Plaintiff. 

4. In consideration of the Defendant's activities as 

selling agent, the Plaintiff paid to the Defendant such commissions 

totallitig Forty-Nine Thousand One Hundred Six and 53/100 Dollars 

($49,106.53). 

5. That the Defendant, ~athaniel Greene Development Cor­

poration, at the time of entering into the contract and continuing 



. . ' ... ~. 

0ntil the time of t~e filing of this motion for judgment was not 

licensed as a real estate salesman or broker, as required by Vi:;-­

ginia law, Virginia Code Annotated, §·54-749. 

6. Since the Defendant, Nathaniel Greene Development Cor­

poration, did not have a license issued by the Virginia Real Estate 

Commission, the aforementioned agreement was entered into by the 

Defendant in violation of Virginia Code Annotated, S 54-749; and, 

accordingly, the real estate commissions referred to above were. 
I 

illegally obtained by such Defendant. 

7. Because the sum of Forty-Nine Thousand One Hundred Six 

and 53/100 Dol.lars (~49,106.53) was paid to the Defendant, Nathaniel 

Greene Development Corporation, pursuant to a contract entered into 

illegally by such Defendant, that sum represents monies had and re­

cei~ed by the Defendant, Nathaniel Greene Development Corporation, 

to which it had no lawful claim. 
! 

8. On December 4, 1973, the Plaintiff through its Counsel 

made demand upon the Defendant for the return to the Plaintiff of 

the sum of Forty-Nine Thousand One Hundred Six and 53/100 ($49,J?06.53), 

the commissions paid as aforesaid. 

9. The Defendant has refused to meet the demand and has 

taken the position that no money is owed by the Defendant to the 

Plaintiff. 

WHEREFORE, the Plaintiff, GH.ENCO Real Estate Investment Trust, 

moves the Court for judgment declaring the agreement dated December 

15, 1970 unenforceable against the Plaintiff, GRENCO Real Estate'. 

Investment Trust, and further requests judgment against the Defendant, 

Nathaniel Greene Development Corporation, for the sum of Forty-Nine 

Thousand One Hundred Six and 53.100 Dollars ($49,106.53) together 

2 



with its costs in this matter expended. 

GRENCO REAL ESTATE INVESTMENT· TRUST 
~ // 

By · 1faJ ~v&:~ . ounse 
ROBERT <A.:?SE;:vw~ . 
By ~'lf; !/S~ 

Harold ~. Bailes 
413 Seventh Street, N.E. 
Charlottesville, Virginia 22901 ~ · 

'.""~T M. MUSSEi.MAN v.: ~ 
r:; 'J ' . . . ; . ,• '.. . I. / ') /'\ ~ J • ...;: 

.:::::~:wv~ ~~~;,,~~f.i';'::c:t/{2/j ,:/·-,;-·;··., 19.7.~. 
'-""fl~() lo :..;-,.,;, /. :J..4_ n..a t .. ~ ....... , Cbrii 

Total Pa iii i3/,.M.~ : ... ..................................... , ..... , .. ,. ........................... N.Q, '-
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CONT PACT 

The parties hereto understand and agree as follows: 

That for a'n!l in consideration of a commission fee of 30%, payable 
by GRENCO to Nathaniel Greene Development Corporation, computed 
on the ~.: ross selling price of GRENCO-owned land, timber sold 
during the term of the contract and other commodities and services 
and the gross income received as interest on sales contracts 
originated by Nathaniel Greene Dev(:'!lopment co:r;porat;ion,, the .. , ·! 
undersigned agree and bargain that the Nathaniel Greene Develop- · 
ment Corporation will handle the GRENCO real estate project 
(Shifflett 265 acres) as follows: 

Management: 

1. ·· Plan, develop, promote and sell the GRENCO lands. Nathaniel 
_Greene Development Corporation would supervise all construc­
tion delegated to it insofar as it was directly related to 
clearing, road construction, building of lakes and water 
systems as would relate to the project development of land 
for initial sal~s. 

(a) ~PENCO will.bear all construction costs oth~r than 
~upervisory work. 

(b) GRENCO will authorize spending for surveys and 
construction costs in all areas not specifically 
delegated to Nathaniel Greene Development Corporation's 
discretion. 

(c) GRENCO will perindically authorizf"? a sum of money, 
initially to be $1,000, hereby authorized to be used 
Ly Nathaniel Greene Development Corporation's discretion 
in any phase of construction and purch~sinq of supplies. 

Promotion: 

1. Advertisement, Promotion and Sales: 

Nathaniel r.rcene Development Corporation is to bear all costs 
of advertising and promotion, securing of salesmen and ?aying 
of salesmen's salaries and commissions. 

LIMITATIONS: 

J'; 1· 11.::m iel Greene D~velopment Corporation is not obligated to 
c·· nd l"ither dirr'ctly or indirectly for advertisement and 
prornoi-ion a sum <Jrcater than 5% on the first $50,000 of sales 
7 1/2' of next $50,000 of sales, and not more than 10% of 
total :.;1lcs in excess of $100,000. 

4 



Construction: 

1. An; work performed by the Nathaniel Greene Development 
Corporation for w11ich payment will be required such as 
con~:;truction, mowincJ, clearing, etc. will be submi~:ted to 
GRENCO for prior approval or performed on a cbntractual 

. -:r-. , . 
. _). l 'J- ._,_·~ 

-· _..,-
• :. ,. • ... ' • J 1. <l . 

1. Commissions payable are subject to closure and are considered 
earned by closure of sale by deed. 

2. Nathaniel Greene Development Corporation is to receive 1/2 of 
its commission at time of sale and the balance of ~ts com­
mission. at the end of each month unless otherwise mutually 
agrec~d. Commissions are to be adjusted quarterly with respect' 
to overall project gross income. In the event such balances 
as on'.~ owed Natilaniel Greene Development Cor!_)oration are not 
paid in cash when due then such balances will be paid to 
Nathaniel Greene Development Corporation in notes, with 
interest to be negotiated not to exceed a six-month term 
with extensions and rates of inte.rest negotiable after such 
due date or in secured Real Estate Notes of GRENCO as GRENCO 
may elect, but GRENCO will repurchase such notes with cash 
other than from CC1pital when such cash is on hand. 

Pricing: 

Nathaniel Greene Development Corporation will evaluate 
property being held for sale and will submit its proposed 
selling prices to GRENCO for approval before any ~ro2crty 
is sold unless otherwise mutually agreed. Any rc·ductions in 
uprrnved pricing greater than 10% must be approvt',l by GRENCO. 

I Ad . . . i min1strat1ve: 
! 
I 
I 
I 
I 

GRENCO is to bear all administrative costs su.:;h ns 1·~3al 
services, r,(lntracts, forms and printing costs otlwr thu.n 
those rclu.ted to advertisement, promotion and n1.1r.agement. 
Nathaniel Greeno Development Corporatinn wi 11 : rrwide all 
lY'')kkecping ~·;crvicc·:; r0lah~d to sales -.,,1 the S 11 ~ff let~ 
µroperty dur.i.n':l the lerm of the c:ontract and · ... 1111 furtLer 
handle! collecti(m~; on ~,ules which thl'Y (~ri·~;:-. lt "I ,luring 
the term and said collections ~re to extend for one year 
after the term of this contract. 

5 



. I 
I 

I 
I 

Term of Contrnct: 

This agn'r>m<:n t is to run for one ( 1) year from date hereof 
v1ith t1Ulr:'.;nc1Lic one (1) year extension of terms unless sixty 
(60) d<lys written notice of rescission is mailed 0r delivered 
to the oci1er party prior to the end of any one year term . 

In the event GRENCO rescinds this contract, it is ugreed that 
GR2NCO will pny to Nathaniel Greene Development Corporation 
ill ~avertise~cnt and promotional costs incurred to d~t~ 
· ,r the normal Jn~ commission of gross project in:-;ome 0:1 

~ales, contracts, etc., originated by Nathaniel Greene 
llcvclopmcnt Corporfltion, whichever is greater. 

:i 
!'j Duri nr. the term of this con tract the Na t!1cl.n ic 1 Greene 
I Development, Corporation will be the exclu•; i 'JC marketing agent, 

1

1 zud GR'ENCO will not sell without Nathaniel Greene Development 
Corporation's permission. 

I 

ii Date: <1/'nav.t' //,; /j'.7(J Signed: TMENT TRUST 

6 

"I 
By -~ 

~'"+'"+--'-.,..._..._..~~-'-~...-...,~.~l'~r-u-s~t~e---e_..._ 

/) , /' ,. 
v /" •;" "~ ,.' ,: ·.·,,tel"·· ,I ,·:-·~A-~ 

By .. r ~/:-.,,. __ .? , 1., ··• // //'·, .?j-
44

4°: 
'. Trustee 

ENE DEV. CORP. 
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_,. A. S. 6 Spocial OFFICE OF THE CLERK Of n)E-).CIRCUIT COURT 
GREENE CO~"'~TY 

/J I .. 1 
1 

I -2 ;f !--,..;--,, • • · ·.u· • 'R" -·,.,.....-....<_,, • 1/. 1':/ 2 

. c Jy1/'!!r. t/f :;.':~c:,:~:..:_,.=c!t¥f : 
1

:: .. Received of 

............................................................... Dollars f-.. 
~ For the account of 
w --------= u -I t.t.l "''rit Tax and Depo3il in the Followi~..g Clanury Cause or Action al Law 

1 
Accou~T 

~ ---. ·-. 

~ U-1 " /). 1} c-I _/ ) I /;/ ~I :~,~~ ~--i __ 

U PlaintifU;/Jl~'4!J D.tt_,( k-> (i]_'(, Jtl_b.ff:C/-U.l,./( ~~~ l __ ~J~~ 

AMOUi'fT 

No • 1322 

Docket .2 7 2 No. ,;:J ----

l /) 
£";: ~-l I ~ .\ ·1 ~ 

1 
206 Shcriffl !'?, 

t.t.. . . k --·· I ' ' !~ '/_ ' 1 < f) ! 303 ai, I j / O Dcfendan ·• l_.il::__:!liJ,11~ '/ .,. \L!.,{.L ~-,_.. .a_ · (!_',;+Ly . I Fee -~-/ 

/ I 304 l....aw '1-<~ 1c'v t---""7"-----r---~-
. · I 315 I 1-~'--

Total 

Bl!l.L CO., LYNCH9Uf-:{;. VA. 

1 ,---

1""; b~ .. ?. . -~9 



PROOF OF SERVICE 

~irginia: 

IN THE CIRCUIT COURT OF THE COUNTY OF GREENE 

LAW NO .... ~?.?. ......... . 
Grenco Real Estate Investment Trust 

v. 

Nathaniel Greene Development Corporation 

Returns shall be made hereon, showing service of Notice issued ___ p_~~-~----~·!······---·-·····• 19 ... .?.?., 
with copy of Motion for Judgment .............................. filed ... 1?.~-~-"! ... ~!:-......... , 19 . .?.?. .. , attached: 

~r. / . . . 
Executed on the.d/.. ...... day of .... /2<212..:?;<:-Y.d..r.:c::.-: _________ , 19.Z..3., in the County of Greene, 

Virginia, by delivering a true copy of the above mentioned papers attached to each other, to 
/, I ·- / . . -r-/. - . L /,J // / . ~ ..;... . 

....... .d,,c::~/---~kh:;:;..t:,:c ... ./.Z.iJ./.../.!..~(?:! • .:.tS... • •• e.:.2::~-.:?.!!.q ... _./~.r..£' • .-;.~::-Y.?:.-:'.v./.':: ••••• ay!..:;.£1../.Jp"--

2 . ................................................................ 2.~·-J!.c.·f,,.,·-:-/~:;;;:.::· .. 7 ................................... 1n person. 

1'71 _./" -:(.; .A..-.4 --tc•..:..,v'(_-'-·-/ '"'L .. ~ ·'--·-~"".,. .. ,,r- •• , • .;:;::/.,.:~ ........................................................... . 
/ ---·-·< .. / (/ 

SHERIFF, C9UNTY OF GREENE, VA. 

BY •••••••••••.••••••••••.•.••.•.........••....•..••.•• , DEPUTY SHERIFF. 

(Use the apace below if a different form of return ia necessary) 

· · riv ( ! · J 
Returned and filed the ..... ~f. ......... day of ....... ~tlC..~~g-~t.'-:t~---···,-·-·····························• 19.J~. 

LELIA D. BICK~, CLERK._ 

~.Y.P.:b.~l~ ..... ~.~-·-······-~-~i&J. .... , DEPUTY CLERK. 

8 



,', ( 

hJ~NCO d.EAL ESTATli INVES'rMF.N'l' THUST 

Plaintii':f 

iATHANIEL GFLE:~:NE DEVELOPI1SNT COHPOH.ATION 

Defendant 

Comes now the defendant, Nath.aniel Greene De,relopment 
I 
I 

'orpora:fion 9 by counsel, and says ·that the motion for judg'Iilent 

'11c.;r·,3inbefo!'e filed by the plaintif.f is not suff'.icient in law. 

NATHANIEL GREBliE DEVELOPMENT CORPORAT ·ON 

,.•, 

. ~\ ... ,,,.;:: ' / ' /" 

L./B~. c~dl~-~-.:~~7& ·-·-·----
Chandler and Huff 
415 Park Street 
Cha::.."lottesville, Virginia ??901 

--

I hnreby certify that on ·the 10th day of Jenua:cy, 1974, 
a t:i."Ue copy o .: the foregoing Demurrer was mailed to Harold R. .. 
Bailles, Esqu:L::.:·e, 413 Seventh Street. N .. E., Charlottesville, 
Virginia, cm.msel for pl~intif f. , ·-· .... 

. ->.~:;/_ __ ), C;c(L~1-y{:¢6. --. .. ---/ --·-····· ·-·.---

....... 9 



VIRGINit.1 IN 'f"rlf: CIHCUIT COURT O~' GH.&W COull'l'Y 

v. 

. __________ ._... ______ , _____________ ____ 

. • 

: 
Plaintiff 1 

: 

I 

NATIUNI&L GR'1•JlNE D:mwJPMENT CORPORATION : 
I 

1'$f endant : 

_____ .,..... ___ .. ._.,_ .... __.,.... ..... ___ ......,..__ - t 4 ···-

To the Honoreble Judces of said Court: 

MOTION 11'0!1 11 Sl'A~ 
Oi! QROUIDS .FOR.1'1M11iRDR 

Comas now the plaintiff, Grenao Real »:state Investment .t, by 
I• 

oounsel, anrl moves the Court under Section S-99 of the ~ ~ Jlrgipia 
I' : : 
. ' 

to enter an orde:t• reqW.."'6t the defendant, Nathaniel Greene Dev•ljopment 

Corporation, to file a statement· setting forth the grounds for it~ 

denmTer filed in ·Che above-styled matter on the lOth day o.f Jan~, 

1974. 

Respaotful.ly submitted, 

Robert M. Mut:solmar1, p.q. 
413 Seventh r.tnet,, N.E. 
Obarlottesvi:.le, Virginia Z!90l 

! 

·.\ 

I hereby ce1'."t1fy that on the 18th day of January, l'T74, a ~ 

copy of the foragoing Motion was meilsd to L.B. Chandler, Jr., kq14re, 
k 

Chandler and Huff, iJ.5 Park Streat, Charlottesville, Virgin!a, 2290f, 

Counsel for t.be deteradant. 

10 
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.... , ________ ..,_ .. _.__ .... -...........----- . . ____ _... __________ _ 

Plain~iff i 
' & 

' 

Defendant ; 
: 

--------------------.. ----~--------....-.-.---

To the Honorable Judges of said Courts 

ORDIR 

This day CMl8 the plaintiff, Grenco Real Estate Investment 

Trust, by counsel, and moved the Court for en ol"der direoting tha 

defendant, Nathanial Greene Development Corporation, to supply it with 

a statement of the grounds for their demurrer f1lec5 herein, 

And it e.ppea:t·ing to the Court that granting such an order is 

appropriate under Section S-99 of the ~ ~ Iifginia and in futheranoe 

of the ands of justioe, it is ORDERED that th~ said defendant file 

·,.ii th the Court ·~d. thin ten days fr om the da. te of this order, e. sta temant 

or the grounds for their demurrer 0 

ENTER:_.-----------------------
DAl'Es. ____________ . __ 

I ask for thiea 

Robert l~. Hussd.lllan 

By~ersd 
4.1.3 Seventh Street, N.E. 
Charlottesville, Virgin:S.a 22901 
Cout'lSel f'or Pl.e.intiff 

l 
Chandler, Jr. 

41.5 Park Street 
Charlotte evil le, Virg url.a 2.2901 
Counsel for Defendant 

jj_ 



".<RNEYS AT LAW 

S PARK STREET 

~-CTTESVJLLE, VA. 

?.2901 

'ARDSVILLE, VA. 

22973 

II 
ilan:r:r·JC() 

!I 

liv 
I, • 

:I 

m;,u, E IT'•~'fB INVES~MEN'I' 'l'KU.3.1.1 , 

:t'lu i.ntlff 

'j 

JJN.\'l'li'\N L:t!, IJH~Y·r;:: 

I 
I 
11 

ii 
Ii 

!i I, 

~~~~T OF GHUUND::l Oi' DEMUHrlili 

Comes now your Defendant, Nathaniel Greene Development Corporation, 
:1 
llby counsel, and pur:'rnanli to an OHDER entered February 1, 1)(4 oy the J'udge of' 
n ljthe aforesaid Cou1·t, s~te~ ~ne g:cou:1d~> ol ll€mu.CJ'.'E•.c reli.ed on to De as follo.,.s: 

I, l. T11at. Pla1nt1fJ:'' s Motion F'or ,Jud.gment does not state a valid cause: 
;i \ 
jjof action agaL1st l)efend.ant. 

2. T.:1at Plaintiff I :3 l'ikCio;:1 FDi' .J:..~li;;ment does not. set fv:ctn uny in-

i 1 ,Ju.c~· or -iamace c:m1p2.:1s<lble at law. 
I: 

II 3. T.Lta t F lt3· ;_ n ti.f'f i.:; pt:)c<::eding law side of court when lt 

l/shou1~l be ;:i;_~c;,;e~'(Li.nt; .Jn i.;ne equity side of :::0:xct. 

II NNl'.iiANil::L GffEE.t~E DE.."VKf..OPMi:l~'l' COHPOHJ~'lOl\ 

Ii -····--
!!,..,,... 
j:CH . EH ' 
·'B j1 y 
lj415- Park 
liCharl.ottes 

liAttorney3 Fo1· Dcf'<:ndant 
i! 

Ii 
'I 

II 
I! 
11 

By Cnunse}. 

CS~T!FICA'l1E 

l he·!'.'e°Jy cert.Li'y that. a true and accurate copy of tne i'ort:goiug ii 
'I 

!lst.atcment Ot' G:cc0.11,l.s 01 Dcr:iun·e1· was malled tc) Hobert M. Musselman, Counsel for 

j::P1.ai11tif'f, in ctirf. of Hc:D:old bailes, Esquire, ut his address at 413 Seventh 

llstreet, t:.E., Chadottesvill<, Vfr::+ this_ 4+v-.-aay of February, 1974. 

By --""= r, Ou, OJ I iv ! , 
\ 
'"---/ 

:12 
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MEMORANDUM OF LAW 

Procedural Posture Of Case 

GRmco Real Estu.te Investment •rrust (GHENCO), Plaintiff, filed. its 

otion For Judgment in the Circuit Court of Greene County on December 21, 19131 

gainst Nathaniel Greene Development Corporation (NGDC), D.efendant, demanding 

·udgment for money had and received by NGDC, and requesting that a contract 

ntered into between the parties be declared unenforceable against GRENCO. 

GDC 'timely demurred to the Motion For Judgment, and the D.efendant submits this 

n support of the Demurrer. 

I. Grounds for the Demurrer ----
11 NGDC 's Demurrer is addressed to the following defcl.!·Gs in GRENCO' s 

~otion For Judgment. First, the Motion does not state a valid cause of action. 

'.?econdly, the Motion does not set forth any injury or damage compensable at law. 

~~in.ally, GRENCO is proceeding on the wrong side of court in that it is seeking 

fin equitable remedy in u proceeding at law. 

nII. Facts Forrninc Basis of Argument 

ij A demurrer udmits as true all averments of material facts which are 

~ufficiently pleaded. Included among such facts are those expressly alleged, 

~hose impliedly alleged, and those which may be fairly and justly inferred 
ii 

trom the facts alleged. Burks Plcadine ~ Practice (4th ed.), ·:}213. The 

~allowing facts therefore form the basis of GRENCO's action. 

,l On December 15, 1970, NGDC agreed to develop, manage, promote and seli 

~
ertain GRENCO lands for a stated consideration. In promoting and selling the ) 

RENCO land, NGDC, by the terms of the contract, acted in the capacity of a 

jRENCO agent. Pursuant to Execution of the contract, NGDC fully performed its 

1\art of the bargain, anci received $49,106. 53 for its services. 

Ii At the time of execution of the contract, and at all times during 

~ne performance thereunder, NGDC did not have a license to sell real estate as 

1~equfred by Vireinia la"W. See Va. Code Ann. '§54-730 et se<J.· ( 1950). Because 

~GDC did not have such u license, GRENCO :maintains that NGDC entered the contract 

~n violation of the law and that it illei:;c.lly o·otained the payments for its .. 

~ervices under the contract. Paragraphs 6 and 7 of GRENCO's Motion For Jucigment. 

1\J •• 1.• 1.1111·i:1n;;i:;; nf th tr, D21,Mi'.l'-"l' / ii. i ,, 11 1'11 it nr1tt ,juflt lnt'r.1•2n•:e that (11\1 1'.i~CO wi.in , 

:1a 



l~ware at ~11 !~mes that NGDC had no such selling license. Se~ Burks, ~upr~. 
l~Rl<:NCO alleges that NGDC had no license throughout the contract's life. The 

ontract referred to NGDC's status of "agent"; therefore, as principal, GRENCO 

ould be put on notice as to NGDC's qualifications to sell real estate. Also, 

RENCO did not in its Motion deny such knowledge, which it was obliged to do 

·n order not to have the knowledge of its agent imputed to it. 

ARGUMENT I 

THAT GRENCO 'S MOTION FOR JUWMENT DOES NOT STATE A VALID CAUSE OF 
ACTION AGAINST NGDC 

Establishment ?f Contract As Illegal 

A. Background Information 

As indicated in the foregoing introduction, at the time of execution 

f the contract and during the' course of its performance both NGDC and GRENCO 

new that NGDC did not have a license to sell real estate. The question thus: 

ecomes what effect did the absence of a license to sell real estate have on 

he contract. 

The Virginia statutory scheme regulating the selling of real estate 

ommences by defining real estate brokers and salesmen. 

A real estate broker is any person, partnership, association 
or corporation, who for compensation or valuable consideration 
sells or offers for sale, buys or offers to buy, or negotiates 
the purchase or sale or exchange of real estate, or who leases 
or offers to lease, or rents or offers for rent, any real 
estate or the improvement thereon for others, as a whole or 
partial vocation. Va. Code Ann. §54-730 (1950). 

•ection 54-731 defines a real estate salesman as any person who for compensation 

r a valuable consideration is employed directly or indirectly by a real estate 

l

roker, to sell or offer to sell, or to buy or offer to buy, or to negotiate the I . 
purchase or sale or exchange of real estate, or to negotiate leases thereof, or 

~ the improvements thereon, as a whole or partial vocation. One act of buying, 

irlling, exchanging or leasing the real estate of or for another for compensation 

~~o::~u::~:rc:::i:::::~::.co~:~i::::sA::~ ~;::;;2o~1;;~~ration a salesman or; 

j\ Because NGDC conducted the statutorily defined brokerage activities 

~thout a license, its conduct became illegal according to Plaintiff's Motion 

tlbr Judgment. Upon conviction of such action, the Court can fine an individual 

nbt more than $500.00 or imprison him for a term not to exceed 6 months, or a 

c\~mbination of both. If a corporation violates the statute, it faces a fine not 

t~ exceed $1,000.00 upon conviction. Va. Code Ann. §54-735 (1950). 



B. Effect of Illegal Activity~ Contr~ct - r 
As a general rule, a "contract founded on an act forbidden by a 

s atute under a penalty is void, although it be not expressly declared to be so." 

Uddleton for Warren's Heirs v. Arnolds, 13 Gratt. 489, 490 (1856). See also ---- --- - - --· 
{ilson !· Spencer, l Rand. 76 (1822); Niemeyer!• Wright, 75 Va. 239 (1881); 
atters & Martin v. Homes Corp., 136 Va. 114 (1923); 4 M.J. "Contracts" §§109, 
ll (1949). 

The instant contract, as set out in the Motion For Judgment, insofar 

s it calls upon NGDC to act as a broker, would be void, for reasons that the 

onduct without the license is illegal and subject to a penalty. Or, to para­

hras1e, the contract is in violation of the positive terms of a statute and 

herefore is illegal. 

I. Actions Founded On Illegal Contracts 

A. General Considerations 

That an illegal contract cannot be enforced cannot be disputed. 

Where a contract is illegal because contrary to positive law 
or against public policy, an action cannot be maintained to 
enforce it. Neither a court of law nor a court of equity 
will aid one of the parties to an illegal contract in enforc­
ing it or give damages for a breach of it or set it aside at 
the suit of the other. 

M.J; "contracts" §125 (1949). See also 17 f·l·.§· ''Contracts" §§189,272 (1963). 
nee illegal, the fact that it has been fully executed does not validate the 

ontract; it cannot be ratified; and the d·octrine of e:stoppel does not apply 

o it. Richmond B· Co.:!_· Richmond, Etc., 145 Va. 266, 299 (1926). 
B. Reliance On Illegal Contract to Establish ~ of Action 

A contract made in violation of law is void, and when a plaintiff 
I 
'annot establish his cause of action without relying upon an illegal contract, 

e cannot recover. In Camp!· Bruce, 96 Va. 521 (1898), plaintiff brought a 

ill of equity to compel defendant to convey to him a parcel of land purchased by 

lefendant at a judicial sale. In order to obtain the land for himself, defendant 

ired a third party to enter an upset bid at the sale, which forced another sale 

·nd which defeated plaintiff's contract rights. At the second sale, defendant 

ur.chased the property. Affirming the lower court's dismissal of plaintiff's 

ill, the Court commented: 

The first question to be determined is whether that agreement 
is one which a court of equity will enforce. If it be an 
illegal contract, as claimed in argument, this suit cannot be 
maintained, although that defense was not raised by the plead• 
ings, nor relied upon in the Circuit Court. The law refuses 
to enforce illegal contracts, as a rule, not out of regard for 
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the party objecting, nor fro~ any wish to protect his interests, 
but from reasons of public policy. Whenever, therefore, the 
illegality of the contract appears, whether alleged in the 
pleadings or made known for the first time in the evidence, it 
is fatal to the case. That defec~ cannot be gotten rid of 
either by failure to plead it, or by agreeing to waive it in 
the most solemn manner. The law will not enforce contracts 
founded in its violation. (Emphasis added) 

at 524. See also 4 .!:!·~· 't.'ontracts" §125 (1949). 

Southern B· Co. :!..· Wilcox, 99 Va. 394 (1901), involved an action in 

aw-contrast equity suit in Camp, supra- to recover damages for breach of a 

reight hauling contract. Defendant interposed the defense that plaintiff could 
( 

ot recover because the latter's freight rates did not comply with the Interstate 

ommerce Commission's published rates. The Court agreed with defendant and noted 

t 99 Va. at 408 that a plaintiff who could not establish his cause of action 

ithout relying on an illegal contract could not recover. 

It is NGDC's position that, based on the allegations in the Motion 

or Judgment and upon the facts to be reasonably inf erred therefrom, GRENCO . 

ases its action against NGDC on an illegal contract, and should thereby be denie 
I 

pportunity to pursue· the ·claim.any.further. 

C. Particular Cases 

The cases involving interpretations of the licensing statutes add 

urther dimensions to the settled principles of law discussed above. Several 

pecific instances deserve special attention. 

1. Guilty Party :!..· Innocent ?arty 

Perhaps the most important and the most often cited licensing case 

s Massie:!..· Dudley, 173 Va. 42 (1939), which construed the predecessor to the 

resent Virginia real estate licensing statute. There, plaintiff, who did not 

ave the statutorily required brokerage license, contracted orally with one 

earing to sell the latter's farm for a 5% conunission. After plaintiff found a 

urchaser, but before execution of the deed, Dearing died. Dearing's executor 

hen filed a bill in equity praying for guidance in effecting a sale of the 

roperty. The matter was referred to a commissioner, before whom plaintiff re-

uested the 5% commission. Over the executor's objection that, because plaihtiff 

id not have a real estate license, the contract was illegal and void, thereby 

egating recovery, the commissioner allowed the claim and filed his report. The 

rial court set aside the finding of the commissioner, and plaintiff excepted. 

In rejecting plaintiff's claim, Justice Spratley sought to restate 

he Virginia law pertinent to illegal contracts. 

In this State, we ha.ve followed the general rule that a 
contract made in violation of a statute is void, and there can 
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be no recovery thereon, unless it is apparent from the statute 
that the legislature did not intend to make the contract void 
and unenforceable, but simply to leave those violating its 
provisions amenable to its penalties. 

We find nothing in the language o_f the statute, or the 
subject matter of the regulation, which indicates the slightest 
intention to treat the contract as valid and enforceable be­
tween the parties, and simply to provide for the exaction of a 
penalty. There is nothing by which we can presume that it was 
intended that a violator should escape the ordinary consequences 
of his illegal a·cts. 

The agreement upon which the plaintiffs in error rely is 
illegal, notmerely invalid. It isv'"Ofclas being contraryto a 
posTI~ ve statut~ a11~ to publlcp?l:i.cJl!.__ Not merely th~?de of 
its performance, but its substance is unlawful. The imposition 
Ofthepenalty emphasisesthe.Tiiegalit;y. [Emphasis added)-

73 Va. at 51. With these words, Justice Spratley not only doomed the Massie 

ontract, but also effectively declared the instant contract void and illegal. 

he fact that the Massie contract was oral and the present one written does not 

itigate the substantive impact of the Justice's comments on this type of con­

ract. 

To reinforce the conclusion reached, the opinion stated the estab­

ished rule that courts will not aid a party to enforce agreements violative of 

tatutes, or to recover damages for the breach of such agreements, or to recover 

onsideration already parted with under such agreements. 173 Va. at 52. 

Justice Spratley also looked behind the statutory framework to discern 

he purpose of the licensing provisions. His conclusions apply with like force 

o the modern statutory scheme. 

Statutes regulating the real estate business, and requiring 
brokers and salesmen to procure a license before acting as 
such, have been enacted in many States. They have the same 
general purpose and are designed to protect the public from 
the fraud, misrepresentation and imposition of dishonest and 
incompetent persons. The reasons are not hard to see. The 
relations of trust and confidence which-lie in the very 
nature of the business require that honesty and a fair a.mount. 
of intelligence be exercised by those engaged in its pursuit. 
The records of the courts disclose far too many instances of 
litigation arising from unrestricted and unregulated agencies 
in this field. The regulation is an exercise of the police 
power, and not merely a revenue measure. (Emphasis added) 

73 Va. at 55. The decree of the trial court rejecting plaintiff's claim was 

ffirmed. 

In a subsequent case, state Realty Co. !· Wood, 190 Va. 321 (1950), 

e Court held that a licensed broker to whom assignment of a brokerage contract 

ad been made by an unlicensed broker could not recover on the brokerage contract 

4\gainst the owner of the property sold. ·since the unlicensed broker had no right 
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jt~der the contract~ by reason of ~he Massie decision, the assignee, although 

11censed~ had no rights. The assignee could not assert any cause of action with­

t relying on the illegal contract of his assignor. 190 Va. at 325. 
Colbert::!.· Ashland Construction Co., Inc., 176 Va. 500 (1940), 

lustrates Massie's applicability to non-real estate broker licensing laws. The 

aintiff in Colbert sued to recover the unpaid balance on a construction contra.c • 

e lower court denied relief on the ground that plaintiff, in violation of a 

had failed to register the assumed name under which he was doing busines • 

plying the principles enunciated in Massie~ the Court denied relief to the 

plaintiff. 

If an unlicensed real estate agent who effects a sale and sues 
for his commission can not recover, then an unregistered or 
unlicensed contractor who does work under an assumed name should 
not. 

1 6 Va. at 507. 

The efforts of an attorney to recover the Quantum Meruit value of 

is services, ai'ter the contract upon which the services were based was declared 
I 

The original hampertous, proved futile in Roller':!.· Murray, 112 Va. 780 (1911). 
ontract was ruled void because by its terms the attorney agreed to conduct the 

ntire litigation at his own expense in return for a portion of the recovery. 

he Court concluded that to permit 

a recovery upon a Quantum Meruit, instead of discouraging, 
would encourage the making of such contracts, for if the 
client kept and performed his unlawful agreement, the 
attorney would get the benefit of it, and if he did not, 
the attorney would suffer no loss, since he could recover 
upon the Quantum Meruit all that his services were worth. 
Any process of reasoning which leads to such a result we 
think must be unsound. 

!' 

12 Va. at 785. If Massie stands for the proposition that a "guilty" party, or 

ne who has not complied with the licensing statute, cannot recover under a 

ontract with an innocent party, then Roller goes one step further and precluded 

Quantum Meruit recovery by the "guilty" party outside the illegal contract. 

n any event, if NGDC were the plaintiff in this action, Massie would effectively 

ut off all avenues of relief. 

2. Innocent Party::!.· Guilty Party 

After the Massie decision, the issue of whether an innocent party 

ould recover from a non-licensed, or "guilty" party, remained unresolved. The 

irginia Supreme Court of Appeals squarely faced this issue in~::!.· Mayflower 

~rp., 196 Va. 1153 (1955) .. There, plaintiff hired defendant, a contractor, to 
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~aterproof several of plaintiff 1s buildings. Defendant performed the work in a 

efective manner, and plaintiff sued for damages under the contract. Defendant 

1

sserted that since he had not registered and obtained a contracting license as 

equired by statute, the contract was illegal and void, and plaintiff could not 

aintairt an action thereon. The Court disagreed and affirmed a lower court 

udgment for the innocent plaintiff, giving the following explanation of its 

ecision. 

We have held in a number of cases that a contract entered 
into by one who fails to obtain a license or to register, as 
required by statute, is void in the sense that it is illegal 
and unenforceable by him in an action against an innocent 
party. 

* * * 
The precise question with which we are here concerned, 

whether an innocent party may maintain an action for damages 
for breach of a contract entered into between him and an un­
licensed person, has not been previously presented to this 
court. But it has been frequently considered in other juris­
dictions and the authorities are in accord that such an action 
may be maintained. 

* * * 
This view is based upon the principle that such innocent 

party is amonG the class of persons designed to be protected 
by such statutes, that he is not in pari delicto with the un­
licensed party, and is therefore entitled to relief. Or, to 
state the matter another way, to deny relief to the innocent 
party in such cases would defeat the purpose of the statute 
and penalize the person intended to be protected thereby. 
(Emphasis added) 

* * * 
Some courts allow recovery by the innocent party upon the 

principle that the guilty unlicensed party is estopped to assert 
as a defense his failure to comply with the provisions of the 
statute. 

96 Va. 1161,1162. 

Several aspects of the Cohen case merit further consideration. 

irst, the Court's reference to the estoppel argument would not have an effect 

n th:is case, for as already noted, estoppel does not apply to actions dealing 

ith illegal contracts. Richmond B· Co.~· ~icbmond, Etc., supra. Secondly, 

he Court's opinion proceeds on the assumption that the innocent party is among 

he class of persons designed to be protected by such statutes. Such is not the 

acts in the case at bar. It will be recalled that in Massie, the Court 

ommented that the purpose of the real estate licensing statutes was to provide 

rotection for the 11public 11
• 173 Va. at 55. No mention was made of affording 

rotection to the individual or corporation for whom the broker worked. 

Lastly, and most importantly, the Coh~E Court rested its holding on 
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fihe fact that the innocent plaintiff was not in pari delicto with the unlicensed \ 

ontractor. Defendant in the present. case contends that, GRENCO, because it 

new of NGDC's lack of a brokerage license, stands inpari delicto with NGDC 

nd is therefore barred from recovery. 

D. In Pari Delicto 

l. Concept Defin~~ 

The term 2:!1 pari deli1::to means in equal fault. Black's Law 

ict~~ (4th ed., 1968); 4 !1·!!:· "contracts" §129 (1949). ~ :!..• ~' , 
15 Va. 814 (1914), illustrates the use of the concept. There, a plaintiff sold 

urniture to defendant, knowing that defendant would use the furniture in a 

ouse of ill repute. Plaintiff brought an action in detinue to recover the 

roperty or its value. The Court expressed no sympathy with plaintiff's plight. 

It is also true as a general rule that if the parties are 
in pari delicto and equally at fault and one of them has 
·performed t:heillegal agreement in whole or in part, he . 
cannot recover from the other party that which he has parted 
with under the contract. The law will leave the parties 
where it finds them. The rule is the same in equity. 

15 Va. at 816. Judgment for defendant was affirmed. "Equal fault" in the 

nstant case denoted knowledge on GRENCO's part at the inception of the contract 

hat NGDC had no brokerage license. This use of in pari ~to accords with 

s usage in the Cohen case. 

2. Application of the Concept 

A survey of several cases applying the principle of in pari delicto 

uggest that its use in the present case would be most appropriate. Waller v. 

~' ~~_:_~, 156 Va. 389 (1931), sets out the rule and its exceptions. Waller 

nvolved a bill to enjoin a foreclosure sale under a deed of trust. The question 

rose as to whether both parties to a transaction were equally g~ilty in perpe­

rating a fraud on the creditors of one of the parties. In pari delicto received 

he following treatment. 

The basis of the court's decision on the demurrer, is the 
equitable maxim that he who comes into equity must come with 
clean hands, and that since the allegations of the bill dis­
close Waller's own fraud, he was not entitled to any· relief. 
If the bill shows that Waller and Eanes are equally guilty 
of fraud and are in pari delicto so far as the deed of trust 
is concerned, or that'"i't would be against public policy to 
grant relief, then Waller is entitled to no relief and the 
ruling of the court in dismissing the bill discloses that 
they are not equally at fault, though the transaction may 
have been fraudulent, and Waller was less guilty in degree 
of the fraud than Eanes, then the bill would not be demurrable 
because the parties were not in pari delicto. Still another 
consideration may be given tothe transaction, and that is, 
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if they were in pari delicto, whether public policy would be 
more likely tob·e offended by enforcing the deed of trust in 
favor of Eanes or his administrator than it would be to re­
quire its release to Waller. So if the bill discloses (a) 
that the parties are not in pari delicto or (b) if they are 
in pari delict<?, public policy will be .. promoted by granting 
Waller relief, then in either event the bill would not be 
demurrable. 

56 Va. at 394,395. Here, assuming that GRENCO and NGDC were in pari delicto, 

o 'public policy would be promoted by granting GRENCO relief. And since both 

arties knew of NGDC's want of a license, equal guilt, or the par delictum re­

uired by law, has been established. Wise:!.· Craig, 1 Hen. & M. 578 (1807). 

A decision of particular interest in this area is American-LaFrance 

• Arlington County, 169 Va. l (1937). Plaintiff sued defendant county for the 

npaid balance on a contract for fire-fighting equipment. Defendant urged that 

he contract was illegal in that the expenditure had not been approved by the 

oters. Plaintiff admitted the illegality, but still demanded relief. The Court 

uled that the plaintiff was "charged with the knowledge of the incapacity of· 

he defendant to contract" and to that extent was in pari delicto with the 

efendant, although the defendant county was more guilty because it knew what 1 it 

ould and could not do. 169 Va. at 9. In ordering that plaintiff's property be 

eturned to it along with a reasonable rent for its use, the Court adopted the 

heory that since the contract was merely invalid and void, and not illegal, · 

laintiff was entitled to relief. The Court distinguished "illegal" contracts, 

r those that involved immorality or a violation of penal laws. The opinion 

haracterized non-illegal contracts as those contrary to some legal provision 

11.~:R ANO HUFF elating to the manner, method or terms of performance. 

The illegal-invalid distinction mentioned in American-LaFrance has 

een infrequently resorted to in Virginia cases. Most importantly, it has not 

een applied in license cases. And even if it were, the present contract, by 

irtue of Massie, is illegal, and the parties are certainly in pari delicto as 

egards their knowledge at the time of the contract. 

The question of the applicability of the theory of in pari delicto 

o license cases, alluded to in Cohen, came before the Virginia Supreme Court of 

ppeals in Enlow~ Son:!.· Higgerson, 201 Va. 780 (1960). That case evolved from 

series of construction sub-contracts. The main contractor agreed to construct 

highway for the Virginia Highway Department. The main contractor sub-let the 

ork to Higgerson, who in turn sub-let the job to Enlow & Son. At the time the 

econd sub-contract was entered, both parties knew that Enlow & Son did not yet 

ave the required construction license which· it had applied for. Enlow & Son 

reached the contract, and Higgerson instituted action. The matter was trans-
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erred to the equity side of court, and a commissioner took evidence and prepared 

report, on the basis of which the lower court awarded judgment to plaintiff. 

Defendant; oh appeal, contended not only that the contract was illega 

ecause of its lack of a license, but also that it and Higgerson were in pari 

elicto because both knew that at the time of execution of the contract that 

efendant had no license. The Court affirmed the judgment for plaintiff, giving 

everal reasons therefor. 

First, the Court concluded that the parties were not in pari delicto. 

he statute in question contained a provision that penalized individuals or 

orporations who considered bids from unlicensed contractors as plaintiff had 

one. That particular provision, however, applied to contracts made after the 

ne in question. 201 Va. at 785. As far as criminal sanctions were concerned, 

he parties were not equally guilty. 

Secondly, the fact that the plaintiff; at the time of the execution 

f the contract, knew that Enlow had not been licensed did not bar its right to 

nforce the contract. Two reasons underlay this conclusion. One, to deny re­

overy to the plaintiff would serve to benefit the wrongdoer, thereby defeating 

I 
e purpose of the statute. Two, the plaintiff fell within the class of persons 

ought to be protected by the statute. 201 Va. at 786,787. 
The situation in the case at bar differs sufficiently from Enlow as 

o render that case inapplicable. Denial of relief to GRENCO would not benefit 

DC as a wrongdoer. Much of the work called for and performed by NGDC under the 

ntract involved matters unrelated to the need for a brokerage license. GRENCO 

s lost nothing under the contract, for it had its property developed and sold 

~ 
an overall net profit to it. The Enlow court :felt that the contractor licens­

g statute sought to protect the individuals or corporations who employed the 

ntractor. Massie, on the other hand, held emphatically that the real estate' 

4·censing statute was designed to protect the public. No mention was made of the 

L•'-!'I AND HUFF I eve loper or owner of the property ·employing the broker. Had such protection . 

to be conferred, surely the Massie court would have so held, since the 

and the broker were the parties before the court. Clearly, the General 

ssembly, in enacting the licensing statute in the instant cause, did not intend 

o protect GRENCO or parties similarly situated. 

In short, Enlow differs Significantly enough from the case at bar to 

continued consideration of applying the doctrine of 2:,!! pari delicto to 

Agency 

The principles of agency have already been invoked to charge GRENCO 
! l 
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ith the license status of its selling agent, NGDC. Attention is also called to 
. \. 

he fact that under the law of agency, a contract such as that in the instant 

ase is void. Ari act which, if done by the principal, would be illegal as in 

iolation of common law or of some statutory provision cannot be done for him by 

n agent, and any agreement that authorizes or requires, or tends to induce, an 

gent to do such an act is void. 2 A _g.~ ._e. "Agency" §26 ( 1972). The agreement 

t bar authorizes and induces the sale of real estate by NGDC without a license 

ecause GRENCO knew that NGDC had no such license •. Such conditions void the 

ontract. 

V. Application of Law to Facts J 

It was initially contended that GRENCO's Motion For Judgment did not 

tate a valid cause of action against NGDC. The law of illegal contracts, as 

pplied to these facts, substantiates that conclusion. 

Were GRENCO an innocent party, Cohen would be determinative and a 

ood cause of action would be stated. But considering the extent to which GRENCO 

new of the illegality at the inception and during the performance of the contrac , 

ohen cannot be relied upon to found a cause of action. 

The Massie decision quite clearly dictates the illegality of the 
" ontract. GRENCO and NGDC are in pari delicto. Judicial declaration of the fact 

hat the real estate licensing statute is designed to protect the public excludes 

RENCO from the primary in pari delicto exception. GRENCO, because it is not an 

nnocent party, and because it rests its action on an illegal contract, cannot 

btain any relief against NGDC. 

ARGUMENT II 

THAT GRENCO'S MOTION FOR JUDGMENT DOES NOT SEI' FORTH ANY 
INJURY OR DAMAGE COMPENSABLE AT LAW 

Relief Requested 

In its Motion For Judgment, GRENCO requests that the contract at bar 

e declared unenforceable against it, and requests judgment against NGDC for 

49 ,106. 53, the commissions allegedly illegally obt.ained by NGDC. 
I 

I. Nature of Contract Damages ----- - ---- ____ Ir 

Defendants iri actions on contracts may be obliged to respond in three 
l 

ifferent types of damages. The first class of damages, expectation damages,, 

eek to put plaintiff in the position he would have been in had the contract 

in een completed. GRENCO has not alleged that the contract was not completed; 

act, it implies in its pleading that the contract was fully performed. Ther:ef orr , 
t cannot recover expectation damages. 

·The second type of damages, restitution damages, attempt to restore 
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I o the plaintiff the value of the benefit it conferred on the breaching part~. 
his type of damaGe most closely approximates the relief requested by GRENCO. 

A finul classification of damages is commonly labeled reliance dam­

ges. Such damages attempt to make plaintiff whole by awarding him the differenc 

etween what he expended on.the contract .and the value he received from the con­

ract. GRENCO's Motion does not on its face ask to be made whole. 

Regardless of the type of damages sought, they must be certain and 

apable of adequate proof. DuPont Co. v. Universal Moulded Prod., 191 Va. 525 

1950). No award of damages on the basis of speculation and conjecture will be 

llowed. 191 Va. at 572. 

II. Rescission 

GRENCO having alleged no breach of contract, the only type of d~ages 

hich it is entitled to sue for are restitution damages. The only theory which 

would allow restitution damages in this case would be rescission of the contract 
ii 

o principle of law is more familiar than that an illegal contract can be re- · 

cinded. 16 M.J. "Rescission, Cancellation and Reformation" §10 (1951). So al­

hough not stated in GRENCO's pleading, rescission of the illegal contract under­

ies its prayer to have the sums expended under the contract returned to it. 

Even though rescission be established as the remedy sought by GRENCO, 

ts Motion does not set forth the factor qualifying rescission •. One demanding 

escission of a contract must restore or offer to restore to the other that • 

hich the plaintiff may have received under the contract. 16 M.J. "Rescission, 

ancellation and Reformation" §16 (1951). The Motion For Judgment does not s~ate 

hat GRENCO restored or offered to restore NGDC to its pre-contract status. 

bviously, NGDC rendered only "services" under the contract. GRENCO, to obtain 

escission, must propose at least to restore the value of NGDC's services. 

The prayer that the Court decree the contract unenforceable against 

·RENCO is inappropriate since GRENCO nowhere avers that NGDC has, is, or is about 

o seek enforcement of the contract against GRENCO. 

The relief sought by GRENCO in this action, then, is either premature 

r improperly stated. Incidentally, the prayer of relief is defective because 

t does not apprise NGDC of the true nature of the claim against it. See Rule 

.4 (d) of the Rules of the Supreme Court of Appeals of Virginia. 
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ARGUMENT III 

THAT GRENCO IS PROCEEDING ON THE LAW SIDE OF COURT WHEN IT 
SHOULD BE PROCEEDING ON THE EQUITY SIDE OF COURT 

Rescission being the only apparent remedy sought by GRENCO, the l?-W 

ide of court has no· jurisdiction over the claim. Rescission is an equitable
1 
•• 

emedy. 16 ~·~· "Rescission, Cancellation and Reformation" §§2,3 (1949); 7 M·!r· 
'Equity" §7 (1949); Corr.>in On Contracts, §613 (1952). This action, therefore, 

annot be maintained on the law side of this Court. 

CONCLUSION 

The foregoing authorities supply ample reasons for this Court to 

ustain NGDC's Demurrer. Furthermore, it is an elementary rule in pleading 

that the declaration must allege all the circumstances 
necessary for the support of the action, and contain a full, 
regular, and methodical statement of the injury which the 
plaintiff has sustained, with such precision, certainty, and 
clearness that the defendant may be distinctly informed of 
the specific grounds of the action, and thus be able to 
answer by a direct and unequivocal plea with evidence to 
support it. A case in which the declaration fails to con­
form in its averments to the essential requirements of this 
rule is therefore held fatally defective and insufficient 
on general demurrer. 

M.J. "Demurrers" §13 (1949), See also American S. Insurance Co. :!.· New 

l~sterdam Cas. Co., 212 Va. 17 (1971); Klotz:!.· Fauber, 213 Va. 1 (1972). 
GRENCO's pleading does not allege all the facts necessary for the' 

upport of a valid cause of action. The Motion does not contain a full, regular 

nd methodical statement of Plaintiff's injury; in fact, it states no injury. at · 

11. The.precision, certainty and clrarness so necessary to the protection of 

itigants' rights is absent here. Uncertainty exists as to the nature of the 

laim and the injury suffered. A pleading characterized by so many substantive 

efects cannot be allowed to stand. 

handler and Huff 
15 Park Street 
harlottesville, Virginia 22901 

Resp~ctf +Y submitted 
.-'\,~;;)··" ta .~ , · v\_. . / ~.(.'.,., .. 

Counsel for Nap aniel Greene 
Development Corporation 
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L.B. CHANDLER. JR. 

ROBERT M. HUFF' 

RALPH E. MAIN, JR. 

v 
CHANDLER AND HUFF 

ATTORNEYS AT LAW 

416 PARK STREET 

CHARLOTTESVILLE, VIRGINIA 22901 

STANARDSVILLE. VIROINlA 22973 

. ·-.....1/ . 

March 27, 1974 

Honorable Lelia Bickers, Clerk 
Circuit Court of Greene County 
Stanardsville, Virginia 22973 

TELEPHONES1 AREA CODE 804 
CHARLOTI'ESVILLE: 977-7750 

STANARDSVILLB1 985-2331 

In re: Grenco Real Estate Investment Trust v. 
Nathanier-Greene Development Corporation 

Dear Lelia: 

Plea~e file this Memorandum Of Law with the other papers 
in the above styled case. 

Thanking you for your assistance, I· rezn.ain 

LBC:dt 
Encl. 

Sincerely, 
/2 ,/,1 

/~ift.,.C/I· 
L. B. Chandler, Jr. 
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Statement of racta 

Nathaniel Greene Development Corporation, hereinafter referred to 

as NGOC, and Crenco Real Eatate Investment Truat, hereinafter referred to 

aa Grenco, entered into a contract on December 15, 1970, pursuant to which, 

NGDC agreed to manage, promote, and sell certain parcels of land belonging 

to Grenco. Crenco, in couaideration for NGDC's undertakings under the contract 

agreed to pay NGDC a commission baaed on the gross selling price of the par­

cels sold by NGDC. 

Pursuant to the December lS, 1970, Agreement, NGDC proceeded to sell 

and did in fact arrange for the sale of certain of GTenco's parcels of land. 

Crnco, in turn, and in accordance with the terms of the contract has paid to 

the Defendant, in consideration of its activities as selling agent, conmt1aeione 

totaling Porty-Nine Thouaaad One Hundred Six and 53/100 Dollars ($49,106.53). 

At the time of the execution of the contract and at all times during 

the performance of the contract, NGDC did not have a license to aell real 

estate as required by Virginia law (Va. Code Anu. § S4-730 et. aeq. 19SO). 

Itaue Presented 

· nie issue stated very simply is whether or llOt NGDC should be re­

quired to return to Greuco thoae commissions which were paid to NGDC as com­

misaiOAS for selling real estate for the reason that NGDC did not have a 

license to sell real estate as required by Virginf.4 law. 

Procedural Status 

As the memorandum of law submitted.on behalf of the Defendant indicates, 

the Plaintiff; Grenco, filed a MOtion for Judgment in the Circuit Court of 
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Greene County on December 21, 1973. against the Defendant. NGDC. requesting 

judgment for money had and received by NGDC. NGDC subeequently demurred to 

the Motion for Judgment. Grenco filed a Motiou requesting a statement for the 

grounds of that demurrer. The Defendant filed the grounds o~ its d•urr•r, 

and filed a memor&Ddum of law in aupport thereof. A hearing was held ou 

that demurrer, and the Court has taken the matter uader advisement. 

The grounds upon which the Defendant, NGDC, based ite demurrer 

were the following: 

1) That the Motion for Judgment did not atate a valid cause of 

action; 

2) That the Motion for Judgment did not set forth any injury or 

damage compeuable at law; and 

3) That Grenco is proceeding on the wrong side of Che Court and 

that it ia ••eking an equitable remedy in proceeding at lav. 

. .. 

As both parties appear to be in agreement with regard to certain of 

the questions that would have ordinarily been conaidered, it is believed 

that time can best be served by limiting the discussion below to those areas 

where, at the hearing on the demurrer, the parties hereto appeared to be in 

disagreement. As indicated above, the Defendant has. advanced three grounds 

in support of its demurrer. the first being that the Motion for Judgment did 

not state a valid cause of action. From the lengthy discussion of the reaeona 

advanced by the Defendant in support of the contention presented in its 

memorandum of law filed evolve two central points: First, because Grenco 

is not an innocent party it is in 2ari delieto, and should thereby be pre­

cluded from recovering; and Second, Grenco bases its action on an illegal 

contract upon which there can be no recovery. As both of these contentions 

revolve around the assumption by the Defendant that the Plaintiff had know-
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ledge that NGDC, the Defendant, dicf not have a real estate license during 

the period in C(Ueation, the question that .is first presented ie whether or 

not, under the pleadings in question, the issue of the knowledge of the 

Plaintiff can even be considered since there ia nothing on the face of the 

pleadings which indicates that the Plaintiff "did have such knowledge. The 

Defendant has argued that inasmuch as the Plaintiff has indicated in the 

pleadings that the Defendant acted as agent for the Piaintiff the COlllllOD 

·; .... ;""::.,.:~. ·~'.'·.~'.~,!''rules of agency would impute the knowledge of the agent, NGDC, that it 

":.;.J.J>.r~r .. e»-rll(lt'"' dicf"not have a lic:uaue, to its principal, Grenco. The Defendant continues 

this line of reasoning to reach the conclusion that since the Plaintiff 

did not deny in ita pleading that it had knowledge the Court should. aseume 

for the purposes of a hearing on a demurrer that the Plaintiff did in fact 

have knowledge. However, it is your Plaintiff's contention that although 

where third parties are concerned, tlla general commou law rule ia that the 

knowledge of the agent ie imputed to it• principal, thi• is not the caae 

when the coutroveray is not between the principal and third party but instead 

is be~en the principal and the agent directly. It is well eatabliehed that 

notice or knowledge will not be imputed as between an ageDt and the prillcipal, 

and particularly not in those. aituations where suppression of the inforu.tiou 

which the agent has would be in hie beat i.Dterest. Clifton ~ ~. 21 F. 

2d 893 (4th Cir. 1927); Fulwiler v. Peters, 179 Va. 769, 20 S.E. 2d SOO 

(1942). If, as a matter of law, the agent's knowledge under the circumstance• 

preHnted here would not be imputed to the principal, as ia indicated by 

those cases referred to above, it is your Plaintiff's belief that any consi­

deration of the knowledge of the Plaintiff as to the status of the DefeAdant 

with regard to its h4ving obtained or not having obtained a real estate 

licenae is inappropriate at this etage in the proceedings for the reason 

that no knowledge is admitted in the pleadings before the Court. However. 

becau•• the Court bas not ruled on this iesue, for the purpose of reapondiug 

to the memorandum submitted 011 behalf .of the Defendant, the following dis-
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cuaaion of the relevant law will proceed on the assumption that the Plaintiff, 

Greaco, poaseeeed knowledge of the fact the NGDC did not have a real estate 

licenee. 

Thia then brings ue to a further consideration of the f 1rat of the 

raaaone advanced by the Defendant in support of its firat Grounds of Deaurrer, 

that is, that no action ia maintaiaable for the reaeon that the Plaintiff is 

!!. PAI! del,icto with the Defendant and thereby precluded from recovering 

in this case. It is clear from the oral argument presented at the hearing 

on the demurrer, that the parti•• are in direct conflict with regard to this 

isaue. The Defendant has asserted that if Grenco had knowledge that NGOC 

did not have a real estate license, it was !!. part delicto with the Defendant 

and thereby eetopped from recovering against it. The Virginia Supreme Court . . ~('.: '. 

""'n'"""· •.T of' Appeals haa sppken directly to this issue. In the case of Enlow & Son Y..!. 
. ..:.~~:J"!" f£~'<11l . ..l. ,!., ...... ~. 

Higgerson 201 Va. 780 (1960), Higgerson, a contractor, subcontracted with 

Enlow & ,Son for the performance by the latter of certain highway construction 

work.. At the time of entering into that contract, Higgersoa had knowledge 

that Enlow & Son did not have the license required by Virginia law. Inlow 

failed to cmaplete the work contemplated by the contract and Higgerson brought 

auit for damages and was awarded judgment in the trial court. On appeal, 

Enlow & :Son argued that since Higgerson knew at the time of entering into 

the contract that ~ow & Son did not have a license, Higgeraon was !!!. pari 

4e:licto with Enlow & Son and could not, therefore, recover against it. In 

that case there was one further fact which should be considered, that being, 

that prior to an amendment of f .54-·142 of the Vs. Code Ann. 1 it had been the 

law in Virginia th8t both the person contracting for and bidding upon a con-

etrue_tio:n contract without a license and the person "who knowingly received 

or considered a bid'' from such unlicensed person, were guilty of a misd•eanor. 

The effect of the amendment waa to rewove the prohibition against knowingly 

receiving and accepting a bid on contracts entered into prior to July 1, 
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1956 but left unimpaired I 54-128 of the Va. Code Arm. making it unlawful 

for an unliceused person "to engage in ••• general contract or subcontracting 

in this state." 

1be Court, in addressing the Defendant's assertion that the knoWledge 

of the Plaintiff barred any recovery said epecif ically that, ''Nor is the 

Plaintiff 'a right barred because they le.new at the time of its execution that 

Inlow had not been licensed as required by the statute," Id., at 786. The 

Ceurt want on to quote from Corbin ,qn Contracts, Vol. 6 f 1540, p. 1070 

the following: 

"If a bargain is illegal, not because a performance 
prOlllieed Ullder it ie an illegal performance, but only 
because the party promiaing it i• forbidden by statute 
or ordinance to do so, the prohibition io a:fJned at that 
party only and he is the only wrongdoer. The perfOl'Dlall.Ce 
itself ie not even malum :eroh;ib:tt~ .• much less is it malum. 
.!!!, !.!.• The other party, being himself subject to no prohi­
bition or penalty, may even be one of the class of persons 
for vhoae protection the prohibitory statute waa enacted. 

"In these cases the refusal of all remedy againet a 
party to the illegal bargain would penalize the very per­
sona for vhoae benefit the making of euh a bargain is pro­
hibited or declared illegal." 

The Court went on to say tbat to deny relief to the Plaintiff in that case 
.H -6...w-.;·{" ~- "J#ueat-tl...·· ' 

~-'r"'"''"·' ,,.,."11CN1d not further the pin:pose of the statute but instead vould benefit the 

wrongdoer, the person who had Qot complied with the liceusing statute. !;z!!ow, 

supra, at 786. 

It can be seen from the above discusaion of Enlow, that the Court 

there was squarely faced ~n.th the issue of the impact of the knowledge of 

a Plaintiff as to the unlicensed status of the person with whom he contracted 

upon his ability to recover. The Court clearly said that such knowledge did 

aot make the Plaintiff J:!l pari delicto and did not bar a recover from the 

Defendant. The Defendant candidly admits that, ''Were Grenco an innocat 

party, Cohen [Cohen !.!. Mal.flower QQ!..P..•, 196 Va. 11.53 • the facts of which 

are recited in Defendant's memorandum at page 6] would be determinative and 

a good cause of action stated," (Defendant• s memorandum at p. 10) but bas 
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attempted in its r1umorandum to distinguish tho facts in that case from tboae 

in the case before the Court. However the basis advanced by the Defendant 

ill its attempt to distinguish the two cases does not appear to have a great 

deai of merit. 

The first reason advanced by the Defendant is that denial of relief 

to Crenco vould not benefit NCDC "as a wrongdoer." One finds it difficult 

to Ullderstand th• rationale behind this statement for the reason that there 

can be no question but that NGDC will stand to benefit to the u:teut of the 

commissions that it is permitted to retain i.e., to the extent of Forty-

Nine Thousa.Dd One Hundred Six and 53/100 Dollars ($49.106.53). Not only · 

would the Defendant benefit, but the public policy behind the licensing 

statute would be frustrated if NGDC were to be permitted to retain commisaiona 

paid to it. Clearly, NGDC is prohibited from obtaining commissions for the 

sale of real estate without a license by statute and by every case that has 

bMD decided by the Supreme Court of Appeals of the State of Virginia on 

this point •. 

The aecond basis advanced by the Defendant for distinguishing Enlow 

is that Grenco is not a member of the public which was intended to be pro-

tected by the licensing statute. Th:l.s contention seems equally without merit. 

It would seem that there could be no question that every case that has been 

decided under the statute referred to by both the Plaintiff and the Defendant 

has in fact involved the application of that statute to parties situated 

•. ,._ . .,...GJ.y as are the parties before the Court, d.f'!. where one party has con-· 
. ~ONNN.: :' ,. ·.~ '· A.Y .. 

"-'·-·•:111v •• _C.ac.ted to do something for the other party without Q license when he is 

required by etatute to have a license. In view of this fact, it see.ms that 

there can be no question but that Grenco and other persons owning real estate, 

are amon,g that claes of persons intended to be protected by the statute. 

In view of the above, it is your Plaintiff 'a belief that Enlow 

spoke directly to the question of the impact of the knowledge of a Plaintiff 



as to the unlicensed status of his agent, that it is controlling, and that 

its application dictates that even if Grenco possessed knowledge of the 

fact that NGOC vas un.licensed, it would not be~ .PJ!I!. delicto with NGDC, 

and it would not be barred from recovering against NGDC. 

However, even if the Court should choose not to follow Enlow and evea 

if the Court should be inclined to believe that the possession of knowledge 

is euf f icient to make the Plaintiff B.,l. P,&ri ~1J..s!2., the Plaintiff in this 

caee should be entitled to relief because of a major exception to the !!!. 

.2!I! delicto maxim. This exception was set forth in Waller Y.:. Eanes' Adm'r, 

156 Va. 389 (1931), which case is cited in detail 1n the Defendant's memorandua, 

at page 8. There the Court said: 

11Still another consideration may be given to the trans­
action, and that is; if they were !!. .P..l!!'i !.•J..icto., whether 
public policy would be more likely to be off ended by en­
forcing the deed of trust in favor of Eanes or his 
admin.istrator than it would be to require 1ts release 
to Waller. So if the bill discloses (a) that the parties 
are not .!!! .P.f!.!. dalicto or (b) if they ar• !q pari delicto ~ 
public policy will be promoted by granting Waller relief, 
then in either avant the bill would not be dennarrable." 

A further stataaent of the general public policy exception to the application 

of the in P.!£!. delicto doctrine to prohibit recovery i8 found at 17 Am. 

Jur. 2d I 222. There. it is stated that: 

"Accordingly, if it ia necessary, :lD order to discountenance 
such tranaactioue and promote the public interestt to 
enforce such an agreement at law or to relieve against it 
at equity, it will be done al.though both parties are !!! 
.2!!! delicto. The general rule denying relief will not 
be appU.ed if its applkation would give effeet to the 
original purpoae and enco~rage persons who engage in such 
transactions." 

Prom the above, it can be seen th.at even if the parties a.re in pari 

delicto, relief will be granted if the undeTlying public policy of a statute 

vill be promoted by the granting of such relief. There can be no question 

but that the public policy underlying the licensing statute will be promoted 

IDtT M. MU881D..MAN 

ATTORNlllY AT ~W 

ARl..OTTKSVILLE, VA. 
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if t'eHef in gTnnted to th12 Pl.AintUf :f.n t1~1a case and thtlt public policy 

will be thwnrtnd by the. dcn1.nl t.>f the relief sought. It is this basic 

rationale that bn~ f.ormed thn bnsi~ for the majority of the d~cioions decided 

under the licet'..:;ing otatute. !n .9"l~~_t ~ [1.,shlap.d 9m.~1:1Ction fe.·, 176 

Va. 500 (1940), the Court indicated that tho reason for d~nying recovery 

in th.:it ca::;e m:JG t'hnt publk policy Hould be furthered by that result. The 

Court there indica.tet! that the ren~r,n thfit the Plaintiff did not raaover 

was not becauso hie claim was without merit, but rather was "because h4 baa 

failed to do those things which the statute says he muet do. The benefit 

which the Defendant has received io incidental and accidental. The law of 

contracts is not interested in helping him but in curbing the Plaintiff; 

in this instance enacted to prevent fraud and for a public purpose." td. 

A furthor, nnd perh.'lps the best statement o.f the public policy embodied in the 

licensing provision of the Virgin:ln Code is found in the observation of Justice 

Spratley in 11.a.s.s,i.c !..:.. ]>udley. 173 Va. 1,2 (19'.l9), (hereinafter M.¥!!eJ. In 

~tassie, Justice Sprntely m.'de the following 9tatement~ 

"Statutes regulating the real estate business, and 
requiring brokers and sale11men to procure a licenee 
before acting as such, have been enacted in many 
States. They have the same general purpose anti 
are designed co protect tho public from the fraud, 
misrepresent.ation 4lld impoeition of dishonest and 
incompetent pereons. The reasons are not hard to 
see. The relations of trust And confidence which 
lie in the very nature of the business require that 
honesty and a fair amount of intelligence be exereieed 
by those engaged in its pursuit. The records of the 
courts disclose far too many inst..~ncea of litigation 
arising from unrestricted and unregulated agencies 
in this field. The regulation is an exercise of the 
police power, and not merely a revenue meaaure.u 

From the above it can be seen that then:~ is indeed strong public 
'. 

policy embodied iu the licensing statute which has at it• core the regulation 

of the business of aelling real estate. It is also apparent that if a person 

can avoid the penalties of the statute and can reap benefits derived through 

the Bale of real estate without complying with tboae statute&, but by merely 
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informing his principal that he has no license then the licann1.ng statutes 

will be of little avail. 

Therefore, although it is your Plaintiff's contention that knowledge 

should not be considered by the Court at this time, it ie your Plaintiff's 

belief that even if we wear• to aaaume forpurposea of thia hearing that the 

Plaintiff had knowledge, the Virginia Supreme Court of Appeals has indicated 

· · daac such ltnm.rledge clurly does not render one !.q .Pf!t.!. delieto with tbe 

··,,.,.,.,;,_:.ether party so as to deny a reicovery. It is further believed by your Plaintiff 

that evon if such knowledge does render one _!a 2ari deU.cto with tha other 

that the public policy embodied in the licensing statute would beet be served 

by the allowance of the recove-ry sought by the Plaintiff and that accordingly 

the exception to the rule requiring the application of !a_ al!!.~ delicto should 

be applied so as to permit the recovery sought by the Pla1nt1f f herein. 

This then brings ue to the second reason advanced by the Defendant 

in support of its proposition that the Plaintiff's motion doae not state a 

valid cause of action, the reason stated being that Grenco banes its action on 

an illegal contract upon ~Thich there can be no recovery. Because thia iaaue 

~as discussed at length at the earlier hearing on the demurrer, Plaintiff 

does not believe that a lengthy discussion a.t thiA time is needed. The 

first th:ing that should. be raiterated ia that the Plaintiff's action ia one 

for money had and received. This action hna itn basis in the cormon law 

action of asBU11lpsit and lies whenever the one has the money of another 

which he has no right to obtain. 2A M. J. § 17, at p. 300. As ia stated 

in the discussion 1n Michie's, referred to above, "In such a case no expreaa 

promise need be provad, becausG from such relation between the parties the 

law will intply a debt and give this action founded on the equity of the 

Plaintiff'n case, aa it were upon a contract, quasi ex contractu as the 

Boman law expt"esoes it, and upon this debt will found the requisite undu­

taking to pay." Therefore, where, as is the case here, th0 Defendant holds 
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moul!.y in his hands to which he has no lawful claim and wh:!.cb he ought to 

return to the Plaintiff, an action for money had and received will lie. 

tbat an action lies for recovery of money doee not appear to be 

contested by the Defendant. In fact, in their memorandum they indicate 

that ''Were Grenco an innocent party, Cohen would be determinative and a 

gOOd cau.a of action would be stated." Defendant's memorandum, at p. 10. 

lo Cohen !::..!'!!I.flower £.21'.p_., 196 Va. 1153 (1955), the Plaintiff hired an 

unlicenaed contractor to waterproof certain buildinge1belonging to the 

Plaintiff. When the Plaintiff brought suit to recover on the contract the 

Defendan.t asnTted that the contract was illegal and void because he (the 

Defendant) did not have a contractor's license. He accordingly, argued 

that the Plaintiff could not maintain an action on the contract there involved. 

"" "' · , ·--ihe Court there held that the Plaintiff \Jas among the claes of persons designed 
'·, 1" ..._.,. l.,i.. \ 

.e .• ·:P:.: .. vn .... t.o-.be protected by the statute that l1e was not ,!a. PA!.!. delicto with the 

unlioensed party aDCl that he was tharQfore eutitled to relief. Accordiugly, 

1t would ,,._ th.at there is no real controversy as to the question of 

whetller or aot given the proper circumetances an action will lie to recover 

comrd.ssiona paid to an unlicensed real estate salesman or contractor. It ia 

y~r Plaintiff 'a belief that a proper set of circumstances is before the 

Court 1n tlds case. 
Aa cau be inf erred from. the above discussion there are no Virginia 

cases directly on all fours with the case presently before the Court. The 

only caa<11 whic:t1 th<a Plaintiff has baen able to find which does present the 

aame facts aa doec the case before tha Court is ~14egke,r Charles C9eJ?!nY 

L.!4il!,Harrison, !!!£.., 326 N.Y.S. 2d 214. (hGroinafter D_l.eecker) a copy 

of wl1ich opinion is at tac had hor.ato •.. In t:liat caea an action vas brought 

by a lintited partUGrahip against a corporation for the return of 11Anagement 

f eea paid to that corporation for the reason that the corpo-ration was not 

licensocl as a real estate broker as required by New York law. In that case, 
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the owner of all of the stock of the Defendant eorporation was also one of the 

general partners of the Plaintiff. He contended that the corporation was 

hi.a alter ego awl that accordingly he was really sslling his own property 

aud was therefore exeiapt from the licensing requir011.eut. The Court, in a 

per cariam opinion affirming a lower Court's granting of suwaa~y judgment 

in favor of the Plainciff said, "Both the spirit and the letter of the Real 

Prope.tty Law required one so acting to be licensed with tlle consequent ef fttct 

for the failure to have a license." (Id. 215). Therefore in v.iew of all of 

the foregoing discussion. it is your Plaintiff's belief that the la~ both in 

Virginia and other jurisdictions vould support the recovery by the Plaintl.ff 

from the Defendant of the Coumlieaiona paid to the Def e.ndant, ai\ unlicenaad 

real estate salesman, as a result of sales of real estate. 

'1be second grounds recited by the Defendant in support of ite'de­

murrer was that the Motion for Judgment did not set forth any injury or '. 

damage compeaaable at law. The argument advanced by the Defendant is t*-t 
the relief sought by the Plaintiff is for restitution and that restitu~ion 

requires reaciasion and that rescission in return requires that the patty 

demanding rescission mu8t restore or off er to restore the other to its 

"I."''' ·.z,,.·.-11.Jlad.rtti ff'~ act fro\ ie fot" money hnd and recei,,.ed by the Defendant under nn 

tlla~a.1 Mtltl."At:t. ~nsl'!l!':'t hav~ bet-n raferred t<t 1.n the fir.st part of this 

me1n0ratv.hun wM.ch wmild permit A l."~COVf'>.'!'Y •'.)f ntoney nndet' tbe circumstances 

hf\re and it is bolieved th;\t they nd~q'ltately nnf.n,rer the issue rained by the 

The third grounds advanced by the nefendnnt is tMt the Plaintiff 

h~n ~roceeded on tho law side of the Court when it sh~tld h~ve proceeded 

in equity. Rule 3 ~l of the Surrarne Court of Appealfl of ~Tirgtnia has 

nbol:t~bcd common ll'ltf foTtUr. of action in n cotn:"t of rocord where a juclgment 
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in ~rsOT\tlm for mone? only is !iOU~ht. Si.nee its adopt.ion, all such actions 

he:r.e f'OU!';ht·is fo~ ~ jud~"nt. in p~rsonnm for money only it is properly 

brought ,on th~ ln~.I' ~i.da of Court. 

OONCUTSION 

In view of :i11 of the foregoing it seems clMr that th:f.s action is 

under an ille~a.1. eontr.-11ct , Nl(\ th~.t a r.~ct"'lmry of thP. commissi nns paid by 

the Plaintiff fo thiR rnattt?.r should "" pe.mitted in o!"l'ttt tr.- further rather 

Robert M. Musselman. p.tj. 

By __ .~£_ __ /I~--·-· 
413 Seventh Street N.E. 
Charlot·tetwill•, Virginia 22902 

~~•?~etfully ~ubmitted! 

Grt'lnco R1!!1t1. E11ttate I"IVeo-c;tmnnt Trust 
By Counsel 

C F. R T I Y I C A T R 

I hereby certHy th.at I have mailed a copy of this memorandum on the 

19th dliy of April, 1974 to Bt'nd Chandler., Esq. , 4.15 Park Street, Charlottesville• 

Virginia 22901, Counsel ~or Defendant: herein. 

i'\'i:RT M. MUllBICL.MAN 

.4-'fTORNKV AT LAW 

.;1AJ>:LOTTIEBVILLIE, VA. 
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RoBERT M. MussELMAN 

ATTORNEY AT LAW 

413 SEVENTH STREET, N.E. 

CHARLOTTESVILLE, VIR.GINIA 

P.O. BOX 254 

April 19, 1974 22902 

Mrs. Lelia. D. Bickers, Clerk 
Circuit Coiirt of Greene County 
P. O. Box 86 
Stanardsville, Virginia 22973 

In re: Grenco Real Estate Investment Trust v. 
Nathaniel Greene Developmant Corporation 

Dear 1-fr-s. Bickers: 

On Friday, April 19, 1974, I filed a Memorandum of Law with the 
Circiii t Conrt which ref erred to a copy of a j ndic ial opinion which was 
to be attached to the memorAndum for the Judge 1 s use. I discovered 
when I arrived in your office that I had left the copy in rey office. 
Accordingly I a.11 now sending you this copy and would request that you 
please attach it to the memorandum~ 

CTL/jsl 
Enclosure 
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Sincerely, 

('. / ..... fL7 J-f;;:: 
C. Timothy Lindstrom 
Associate 
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VIRGINIA: IN THE CIRCUIT COURT OF THE COUNTY OF llREENE 

GRENCO REAL ESTATE .INVESTMI!.'NT TRUST 

Plaintiff 

v. 

NArWU\fIEL GHE:&1'E DEVELOPMENT CORPORATION 

De.f endant 

MEMORANDUM OF LAW 

L frocedural Posture of Ct§e 

Grenco Real Estate Investment Trust, hereafter 

GRENCO, filed its Motion For Judgment against Nathaniel 

· G.ceene Development Corporation, hereafter NGDC, in the 

Circuit Court Of Greene County requesting judgment for 

money had and received by NGDC. NGDC demurred to the 

MotJ.on For Judgment and, pursuant to GHENCO' s request, 
I 

stated the grounds of the Demurrer. A memorandum of 

lnw was filed by NGDC in support of its Demurrer. After 

a hearing on the Demurrer, the Court requested a memo­

randum of law .from GRENCO, which memorandum has been 

duly filed. This memorandum o.f law on behalf of NGDC 
' reaponds to the arguments presented in GRENCO's memo-

randum. 

jA , .. ~· 
',;. 
' .. !'I. .. 
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II. Statement of Facts 

The facts forming the basis of this memorandum 

have been set forth in detail in the two preceding memo­

randa, and will not be repeated here. 

III. Argument 

A. Knowledie of.GRENCO of NGDC's 
Capecitv to Act as Agent 

GRENCO argues in its memorandum that the question 

o.f GRENCO's knowledge of NGDC's la.ck of a real estate license 

at the time of the execution of the contract in question 

cannot be considered on the pleadings so far filed. GRENCO 

takes the position that the imputation of an agent's 

knowledge to the principal occurs only where third parties 

are concerned, which is not the case here. GRENCO 

Memorandum at 3. 

This argument is unresponsive to NGDC's 

contention that the knowledge of an agent's ctgacitz 

to act on behalf of a principal is always chargeable to 

such principal. The distinguishing features of the 

agent are his representative character and his derivative 

authority. 1A !:!· ~· "Agency" §2. It is one of the 

characteristics of the principal-agent relationship 

that the agent steps into the shoes of the princ~.pal 



and acts for him. 2A £·~•.§e "Agency" l35. It follows 

from these principles that a principal, absent fraud or 

misrepresentation, will always be charged with the 

knowledge of the ·oapacitz of its agent, since the agent 

acts in the principal's stead. To conclude otherwise 

would destroy the representative character and derivative 

authority inherent in the agency relationship. 

3 

Applied to the case at bar, the law will impute 

to GRENCO the knowledge of NGDC's capacity--or lack 

thereof--to act as an agent for the sale of real estate. 

It the pleadings allege neither fraud or misrepresentation 

nor affirmatively deny such capacity, then it must be 

inferred from the pleadings that the principal, here 

GRENCO, possessed such knowledge. No such allegations 

or affirmative deni~l appear in GRENCO's Motion For 

Judgment. 

B. In Pari Delicto 

GRENCO misinterprets the lffilow cas"?.. The 

Court in the initial portion of its opinion ruled that 

the parties were not JJl ~ deli~to partly for the 

reason that the penal statute then in !orce did not 

apply to the contract or the parties before the Court. 

201 Va. at 785. Nor, according to the Enlow Court, 

was Higgerson barred from suing on the contract because 

it had knowledge of Enlow's lack of a contracting 

... , 44 



lic~nse. However, Enlow did not hold that knowledge 

standi~~ alone did not bar suit. Knowledge did not bar 

suit beoau~e to hold otherwise would he.Ve resulted in 

benefiting a wrongdoer and because Higgerson fell within 

the class of persons protected by the licensing statute. 

201 Va. at 786, 787. Clearly, ~o~ did not reach the 

question, all other things being equal, o! whether 

knowledge alone would bar suit. And that question is 

preaisely the issue in this case. 

GRENCO would have the Court 'believe that to 

permit NGDC to prevail here would in fact benefit a · 

wrongdoer because NGDC would retain certain commissions. 

GRENCO Memorandum at 5. Given GRENCO's knowledge of 

NGDC' s lack of a broker' s license, consider the a.l terna­

ti ve. GRI~NCO would have profited by the sale of the real 

estate, and as well recouped the costs incurred in selling 

the land. 

r""urthermore, GRENCO cannot rely on the fact 

that it is among the class of pe~sons sought to be protected 

by the licensing statute. Again, NGDC reiterates the 

position taken in its original memorandum. The public 

sought to be protected by the enactment of the licensing 

statute is the ou~ip,g public. The statute does not 

purport to extend its benefits to the owners and developers 

of land. M§ssie ~· Dudley, 173 Va. 42 (1939). 

. . - 45 
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5 

GRENCO's reliance on the Enlow case is further 

misplaced when the comparative positions of the parties in 

these cases are analyzed. ~ow involved an \ll}licensed 

party asserting the illegality of the contract to negate 

its liability for its unquestioned breach of a road 

construction contract. In the case at ber; GRENCO is 

advancing illegality as a basis for the recovery of 

commission paid under a fully completed and executed 

contract. Nowhere in its Motion For Judgment does GRENCO 

aver a breach of contract or defective performance under 

the contract. This factual distinction undercuts GFlliNCO's 

positive assertion that the Enlow case should be deter­

minative of the questions now before this Court. 

c. l!Holiq Policy 

GRENCO suggests that even though it may be 

.!D 12..W:i delicto with NGDC, it is still entitled to 

recover the commissions because it qualifies for the 

major exception to the .!n rua;tl ~ligto rule--public 

policy. GRENCO Memorandum at 6. The public policy 

undergirding the licensing statute will be promoted 

in this case only i! GRENCO prevails. GRENCO Memo­

randum at 7. 

The authorities to which GRENCO resorts to 

sustain this position lead in fact to the opposite 

conclusion. Colbgrt y. Ashl.end. Qonstruxtion ~., 



176 Va. 500 (1940) ia clearly distinguJ.ahable from the 

instant case. There, an unrea1atered contractor aought 

to recover sums due it under a construction contract 8Jlc1 

was denied relie!. In this 00.se. the tables are turned. 

and the unlicensed party is being sued instead oi' suing. 

Also, £.Ql~.l did not even deal with the l:a .il£! gelJ.gto 

issue that f.l.g-ures so prominently in this case. 

!'!!!!Ilia• s!!Rr:I• is quoted et length in GRENCO'a 

flemor~,.ndum ( Pag:e ? ) in order to highlight the public 

policy behind statutes requiring licenses fo.r 1."'~ ~1 

fraud, mls.re1n usenta.tion ~nd imposition of dishonest 

and incompetent persons .. 11 ~·i1;1sl!, •. su:ur.&r 173 Ve.. et 55. 

c;.:;_,~NCU is. not G:tn innocent purchaser of lando It .is a 

i't:al estate inve. atment t:ruat ~ e creature of statute 

deV(lted to th~" acnuisi tion and development o.t' renl 

estate, which is then sold to the consuming public. 

GRt!;NCO does not constitute part or the "publictt alluded 

to in Me.11.+!• Surely, the purchasers o.! lend 1'rom 

developers s·~ch as GRENCO ei e the ones whom the .J.ci::m.sing 
. I 

statutes are designed to pr·otect from "the i"raud.. mi~-

representations and imposition of diaboaeat and incompetent 
I 

persona." And not only is GR.ENCO not a purchaser 0£ land 

in this case, but el so in its Motion For Judgment 1 t 

doe.a not allege any fraud., misrepresentation or impoa1 ti~n 



on the part of NGDC. 

What seems to disturb GRENCO here is the fact 

that NGDC can "reap" the benefits o! the land sales with­

out complying with the applicable statutes. GRENCO 

Memorandum at?. GRENCO would have the Court be:Lieve 

that public pol1cy would instead be promoted by permitting 

owners of land to knowingly employ unlicensed agents to 

sell land, and then to permit such owners to recover the 

commissions pa.id to such agents !or the sale of the lands. 

Public policy does not lend aid to GRENCO in thin case. 

NGDC's position can be briefly summar.i..zed. 

GH.ENCO's knowledge of the capacity of its agent NGDC can 

and should be considered in the existing pleadings. 

Knowledge of the want of a license on NGDC's part renders 

GRENCO .!Jl .R.I!:! d§licto and prohibits GRENCO from maintaining 

any action against NQDC. The Virginia Supreme Court has 

never held that~ notwithstanding knowledge, a party in 

Gl~CO' s position can maintain en action against an 

unlicensed party. The Court in Enlow held only that 

knowledge would not preclude a suit against an unlicensed 

party wben other extenuating circumstances were present. 

Nor has GRENCO shown that it falls under the public 

policy exception to the 1!2: ~ delioto rule. 

D. , Na\-ure of Action and Relief R~qye!ted 

GRENCO contends that its action lies !or 
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money illegally had and received. QRENCO's Memorandum 

ate. Reference to GRENCO's Motion For Judgment discloses 

that GREHCO also seeks a declaration of the contra.ct•s un­

enforoeability against GRENCO. The common count of 

asswnpsit enoompasaes no more than an action for money 

had and received. To avoid confUsion end to give NGDC 

:full notice o.f the true nature of this claim, GRENCO 

should at least be required to elect between the two 

remedies it requestsa 

The case of Bl!ec§er, Charlet Cfonmw .!• !· ~ Q. 

Harri1on, .:!!1£•• 326 N.Y.S .. 2d 214 {1971) is cite'1 by GRENCO 

for the proposition that it can recover the commissions 

paid to an unlicensed broker for the sale of real estate. 

Ble12ker differs from the case at bar in several important 

particulars. Bl;eeck§r involved a suit by a partnership 

against s. corporation for management t•es paid to the 

latter :for: its management of a building owned by the 

aorporation. The basis of the suit was that the corpora­

tion had no real estate brokerage license. GRENCO in 

this case is suing for real estate sales commissions, 

not management fees. Bleecker makes no mention of the 

sale of any.real estate. Virginia law does not require, 

as New York law apparently must, a real estate license 

to manage property. Nor does Bleeck~r, p~esent the issue 

of ~ Rar~ delicto th!'ough the knowledge question. 

Virginia cases, as shown in NGDC's initial memorandum, 

.. 
4 ~· ... ' 
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attach oonsiderable importance to t.be concept of !Q i1£! 

d!,lictQ. A t'i.ndi.ng o! J;a ll£! c!tlictg by e Virglnia court 

would in most cases bar suit altogether. 

The Bleecker cou:ct devoted ci.:m.sidere.bl'-'1 attention 

to the de!'endant' s contention that because all oJ: tts s·tock 

was ov.7.i.ed by one ot the general partners o! the plaintiff 

per·tnership the individual was in fact managing his own 

pr·operty !or which no license was requirttd. The New York 

coU.l't .cejected. this claim by· ref.erence to the letter and 

sp.L:·i t of 1 ts .9..'!!1 .~rt:a~u·tori acileraa. This part1c .tla.r 

.i.ssue was not .caiscd by NGDC 1 s Demur.r-er. Yioreovar, 

V.1..1"gj_nie. la:\'/ permi "GE:. one ·who owns land to sell 1 t h.imsel:t 

without a. broke.1"'£\ge license$ .Y!la ~ ~· §54- 7;>4 ( 1950) • 

The precise issu.e confronting the fil_eecker- couct hes yet 

to come bei'or·e ch@ ViL"gin.ia 3up.ceme Coux·t. Bl~rckes· ..i.~ --
ir1·elevan.t to the discussicn of the questions p;., esanted 

by the Demu.r:1. ·e;. ·• 

IV. Conclusion 

On the basis o! the memcu'&l'lda of law aubmi tted 

in suppo::."'t of NGDC' s Demurr1t:.c to Gr1~;i;NCO' s Mot""on .:·or 

.Ju.dgment, seve:i.'al conclusions emerge. First, t.d.e c.o:u:t.n1ct 

in question is illegal and GR.ENCO cannot found an action 

e>n such contracta Seco11clly, the facts giving rise to the 

illegal! ty of tb.e contra.ct were known to GH.ENCO e.t the 
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inception o.:tt"'and during the course of performance under the 

contract. GRENCO is therefore .!a 1?1£! s&•listo with NGDC and. 

barred .from suing NGDC. Third, public policy does not 

protect GRENCO in this case and. does not favor the type 

of recovery which GHENCO seeks to obtai.r.l. -Fourth, the 

re1.i1ef sought by G·HJ3l~CO is inappropriate.. In sum NGOC' s 

Motion For Judgment does not state a valid cause of action 

ior damages cognizable by a Virginia court. 

L •. .b. C.i'.lt11A.dleJ', Jr·,, 
Chandler' Ll'l.d Hu1:f 

Respect1ully submitted, 

1+ 1 ;) I'arlt Street 
Charlottesville, 1/1.:cginia. .:. ;..::901 

CEi.".\'l'IFICJ\T:S 

r:. 'TJ. e:.~er, 3r. 

5:1.. 



ORDER 

'lnis cause came on this 3rd day of' June, 19'74, to be heard upon 

the :V.i0tfon for Judgment f:i.led by the Plaintiff, the Demurrer :"iled in 

response thereto by the Defendant, upon oral argument of counsel, and 

upon written memoranda filed by each of the parties, upon consideration 

ot all of which it is the opinion of this Court that the knowledge of the 

agent, Defendant, as to the status of its being a.n unlicensed real estate 

salesll'.ll'ln would not be imputed to the principal, the Ple.i.ntift herein, in 

a situation such as this where the disclosure of such information vould 

be to the detriment. of the agent. Inasmuch as the Datendilnt based its 

Demurrer on the assumption that the knowledge or the agent would be imputed 

to the p:r"inoipal, and inasmuch as it is the opinion of this Court that the 

knowledge of the agent is not to be imputed to the principal in this caee, 

it is this Court's belief" that the issue of the et'f'ect or knovJ.edge is not 

properly before the Court at this tirne and it ie f'urther the opinion of 

th1e Court that the Demurrer f"iled on behalf' of the Defendant herein should 

be overruled, acoordingly 1 t is ADJUDGED, ORDERED, and DECREED that the 

Demurrer filed on behalf of the Defendant is overruled and that the Defendant, 

Nathanial Greene Development Corporation, shall have twenty-one {21) days 

from the date hereof to file Grounds or Defense to the Motion f'or Judgment 

tiled against it by the Plaintiff in this matter. 

We ask for thiei 

a, . 
Robert M. Muaselman 

Seen: · 

I... B. Chandler, .Tr. 
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ORNEYS AT LAW 

II PARK STREET 

\.ClTTESVILLE, VA, 

To The Honorable George M. Coles; Judge Of The Above Styled 
Court: 

Comes now the Defendant, Nathaniel Greene Development 

Corporation9 by counsel, and for its pleadings in response to the 

Motion for Judgment filed by Plaintiff, respectfully states as 

follows. 

Plea Of The Doctrine Of Laches 

Defendant, Nathaniel Greene Development Corporation, 

says that this suit is barred by the application of the doctrine 

of laches. 

Grounds Of Defense 

For its Grounds Of Defense, the Defendant, Nathaniel 

Greene Development Corporation, states as follows: 

1 . That . the allegatio'ns contained in paragraph 1 of 

the Motion for Judgment are hereby admitted. 

2. That the allegations contained in paragraph 2 are 

admitted to the extent that on December 15, 1970, Defendant 

entered into a contract with Plaintiff, a portion of which 

contract provided for the payment by the Plaintiff to the 

fl Defendant of a thirty per cent ( 30%) commission, but Defendant 

J specifically denies that such commission was based solely on the 

sales of properties owned by Plaintiff. In fact, the thirty per 

cent (30%) figure was based on the gross income of Plaintiff, 

from all sources originating during the term of the contract, to 

include interest income and income from the sale of timber from 

Plaintiff's land. 
I I 
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(a) The figure of thirty per cent (30%) was allocated 

on a basis of management expenses, 33 1/3%; promotional expenses, 

33 1/3%; and selling expenses, 33 1/3%; and such allocations were 

accepted by Plaintiff and incorporated into the aforesaid contrac • 

3. That the allegations contained in paragraph 3 are 

hereby admitted. 

4. That the allegations contained in paragraph 4 are 

hereby denied. Plaintiff paid to Defendant Forty-Eight Thousand 

Five Hundred Sixty-Nine and 31/100 Dollars ($48,569.31) pursuant 

to the aforesaid contract for sales, promotion and management 

functions. 

5. That the allegations contained in paragraph 5 are 

admitted to the extent that Defendant was not licensed as a real 

estate sale.sman or broker either at the time when the contract 

was executed nor at the time the aforesaid Motion for Judgment 

was filed. The allegation that such license was required by 

Virginia law, Virginia Code Annotated, Section 54-749, is denied. 

6. That the allegations contained in paragraph 6 are 

hereby denied. 

7. That the allegations contained in paragraph 7 are 

hereby denied. 

8. That the allegations contained in paragraph 8 are .. 

hereby admitted. 

9. That the allegations contained in paragraph 9 are 

L.ER ANO HUFF hereby admitted. 
10. That since the Plaintiff alleges in its Motion 

for Judgment that the contract entered into between the parties 

was illegal because Defendant did not possess the necessary real 

estate licenses as was required by Section 54-749 of the Code of 

54 



ER ANO HUFF Ii 

Virginia, and since the Plaintiff is relying upon this alleged 

illegal contract to recover the amount prayed for in its Motion 

_for Judgment; Plaintiff is precluded from recovering any a.IJ1ount 

whatsoever which is based on a contract which said Plainti:f 

asserts is illegal. 

11 . That if in fact said contract was illegal, for . 

the reasons as alleged in Plaintiff's Motion for Judgment, 

Plaintiff is estopped from relying on such illegality to r·~cover 

any monies under such contract, because Plaintiff was fully 

apprised of the fact that Defendant did not possess a real estate 

license at the time the contract was executed, and therefo .. ~e 

Plaintiff would stand in pari delicto with Defendant concerning 

any such alleged illegality. 

12. That the aforesaid contract was a legal and bindin 

contract because at the time of the execution of the contract in 

December of 1970, Defendant was the owner of Five Per Cent (5%) o 

the outstanding certificates of interest of Plaintiff and there­

fore was selling land of which it had a part ownership of and 

thereby was exempt from any licensing provisions of Section 54~74 

Code of Virginia, pursuant to Section 54-734 Code of Virginia, 

which states as follows: 

(a) The provisions of this chapter shall 
not apply to any person, partnership, 
association or corporation who as owner 
or lessor shall perform any of the acts 
aforesaid with reference to property owned 
or leased by them, or to the regular employees 
thereof' with .. ' respect to the property so 
owned or leased, where such acts are per­
formed in the regular course of, or as an 
incident to, the management of such property 
and the investment therein. 
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13. That if in fact that portion of the contrac; 

relating to commissions paid for sales of Plaintiff's prope~ty 

was illegal as alleged by Plaintiff, the contract as a whol2 

was severable and the sales portion in said contract in fact 

only accounted for approximately one-third (1/3) of the entire 

contract. The figure of thirty per cent (30%) as set out in the 

afor.esaid contract was allocated between the parties as follows: 

(a) Management duties to plan and develop the property 

of Plaintiff amounted to 33 1/3% of the entire contract. These 

managerial duties included the supervision of the clearing of 

\ land, road construction, building of lakes and water systems, 

I surveying work and various and sundry other related duties. 
I: 
'I 
\ (b) Promotional duties to include all responsibility 

j for the placing and cost of advertising and promotion of the 

property of Plaintiff, 33 1/3%. 

(c) Selling duties to include the hiring and training 

I of sales personnel as well as the actual selling of the property, 

I 33 1/3%. 

14. That if in fact the actual selling of the lots by !I 
11 

:I Defendant was illegal because Defendant did not possess the 
I . 

necessary license, such selling duties only accounted for 

approximately one-third of the terms of the contract as set out 

in paragraph 13 above, and the remaining portions of said contract 

dealing with management and promotional functions would not be 

tainted by any such alleged illegality, because Defendant was not 

required to be licensed to perform the aforesaid functions as were 

required pursuant to the contract. 

15. That during the term of the aforesaid contract the 
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,r 

I' actual amounts allocated to the functions of selling manage nent 
I 

promotion by Defendant were as follows: 

(a) Selling 33.84% 
(b) Management 36.11% 

(c) Promotion 30.05% 

16. That Defendant will rely upon any and all 

properly provable defenses to this Motion for Judgment which may 

be disclosed subsequent to the filing of this pleading or br 

evidence of the trial of the cause, and Defendant specifically 

reserves the right to amend this pleading if at such time it be 

1 
so advised. 

I 
i Wherefore, Defendant denies that it is liable to the 

Plaintiff for the sum demanded, or for any sums whatsoever, and 

I having fully answered it respectfully prays that this actio::l. be 

I dis~issed and that it recover of the Plaintiff its costs ir this 
I 

Ji behalf expended. 
I' 
,, 

!· 

I 
1, 

L. B. Chandler, Jr. 
Chandler and Huff 
415,Park Street 

NATHANIEL GREENE DEVELOPMENT 
CORPOl\ATION 

By~{~,rtj 
Counse 

Charlottesville, Virginia 

Counsel for Defendant 

Counterclaim 

i 
an~ 

I 
I 

Comes now, the Defendant, Nathaniel Greene Deve:.opment 

Corporation, by counsel, and for its 

1Gret;ico Real Estate Investment Trust, 

i and allegations. 
' I 
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RNEYS A'I' LAW 

PARK STREET 

LOTTESVILLE, VA, 

I 1. That pursuant to the terms of the contract entered 

I into between the parties and filed in this action as Plaintiff's 

Exhibit A, Defendant was to receive from Plaintiff an amount equal 

to thirty per cent (30%) of any interest, actually received by 

Plaintiff as a result of any contracts of sale for the property of 

'I plaintiff. 

2. That from December 15, 1970, the date of the 

aforesaid contract, until August 15, 1973, the Plaintiff made 

regular payments on a monthly basis to Defendant representing 

thirty per cent (30%) of Plaintiff's interest income. 

3. That from August 15, 1973, until the present time, 

Plaintiff has continued to receive interest income from the 

aforesaid sales contracts, to which Defendant is entitled to its 

share of thirty per cent (30%) of same. That on August 15, 1973, 
I 

an accounting was made between the parties concerning such interest 

income and it was determined that the Plaintiff had potential 

interest income remaining under its sales contracts of an amoun~ 

of Twenty Thousand Seven Hundred Forty-Six and 67/100 Dollars 

($20,746.67) of which· if Plaintiff actually received all of the 

aforesaid amount, Defendant would be entitled to receive Six 

Thousand Two Hundred Twenty-Four and No/100 Dollars ($6,224.00), 

representing thirty per cent (30%) of the Plaintiff's interest 

income actually received. 

4. That as of August 16, 1973, Defendant has not had 

access to or been able to determine the ,exact amount of interest 

received by Plaintiff, and therefore is.not in a position at this 

time to determine the exact dollar amount owed to it pursuant to 

the terms of the aforesaid contract. 
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5. That on several occasions, Defendant has made 

demand upon the Plaintiff for the payment of all interest due 

Defendant under the terms of said contract. 

6. That the Plaintiff has refused such demands and 

has taken the position that it owes none of this interest to 

Defendant. 

Wherefore, the Defendant prays that judgment be awarded 

to the Defendant in an amount equal to thirty per cent (30%) of 

the actual interest income received by Plaintiff subsequent to 

August 15, 1973, together with interest and the costs of 

Defendant expended in this suit. 

I L. B. Chandler, Jr. 
Chandler and Huff 
415 Park Street 
Charlottesville, Virginia 

Counsel for Defendant 

NATHANIEL GREENE DEVELOPMENT 
CORPO~f.ION 

y·'>/ ~- 'l( 
By .. ~--- ·~ ) _./\.:5.~-(lJ 

Counsel 

CERTIFICATE 

I hereby certify that a true and correct copy of the 

foregoing pleadings and counterclaim was mailed to Harold L. 

Bailles, Esquire, 413Seventh Street, N.E., Charlottesville, 

Virginia, counsel for Plaintiff this~P7__,.q~day of June, 1973. 

,,-: >-71 /v.- . / 
,__-::;x:._i"' ~) t6i~ ... -dt-y 

7 
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To The Honorable George M. Coles, Judge of the said Court: 

Comes now the plaintiff, Grenco Real Estate Investment Trust, 

and in response to the pleadings filed on behalf of the defendant, Nathaniel 

Greene Development Corporation, respectfully pleads as follows: 

Your plaintiff respectfully submits that the Doctrine of Laches 

does not bar the bringing of this suit by your plaintiff and hereby moves 

the Court to set down for a hearing this issue at the earliest appropriate 

date.· 

As to the grounds for defense filed on behalf of the defendant, 

Nathaniel Greene Development Corporation, your plaintiff comes now and 

demurs to each and every ground of defense alleged by the defendant for the 

reason that those defenses taken separately or read. together establish no 

defense, as a matter of law, to the motion for judgment filed by the plaintiff 

in this matter. 

Wherefore, plaintiff respectfully prays that it be awarded judg-

rnent in the sums and on the conditions set forth in its motion for judgment 

heretofore filed in this matter, and that it be awarded its costs in its 

behalf expended. 

Robert M·. Musselman 

By ___ iaLJhLJ.~o-· --
413 Seventh Street, N.E. 
Charlottesville, Virginia 
Counsel for Plaintiff 
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In response to the Counterclaim filed on behalf of the defendant, 

Nathaniel Greene Development Corporation, your plaintiff comes now by counsel, 

and demurs to that Counterclaim for the reason that said Counterclaim here-

inbefore 'filed by the defendant is not sufficient in law and does not state 

a cause o:f action upon which relief can he granted. 

Respectfully submitted, 

GRENCO REAL ESTATE INVESTMENT TRUST 

Robert M.: Musselman, p.q. 

-~I /J / 7 ~ · //7 By~Mdfi~-~e.a. __ 
413 Seventh Street, N.E. 
Ch.arlottesville, Virginia 
Counsel fo·r Plaintiff 

C E R T I F I C A T E 

I hereby certify that on the 15th day of July, 1974, a true copy 

of the foregoing pleadings were mailed or delivered to L. B. Chandler, Jr., 

Chandler and Huff, 415 Park Street, Charlottesville, Virginia, 22901, Counsel 

of record for the defendant. 
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LER AND HUFF 

RNEYS AT LAW 

PARK STREET 

.OTTESViLLE, VA, 

22901 

ARDSVILLE, VA. 

22973 

GRENCO REAL ;~STATE INVESTMENT TRUST, 

Plaintiff 

v. 

NATHANIE"L GREENE DEVELOPMENT CORPORATION, 

Def end.ant 

INTERROGATORIES PROPOUNDED TO .PLAIN'l'IFF 

Pursuant to Rule 4:8 of the Hules of the Supreme 

Court of Virginia, the plaintiff, Grenco Real Estate Investment 

Trust, is hereby requested to answer the .following Interrogatori.es .. 

propounded upon them by defendant, Nathaniel Greene Development 

Corporation, by counsel, serving sworn answers within twenty-one 

(21) days of the service of these Interrogatories. 

, 

INSTRUCTIONS 

A. 'l'he terms "reports" and "documents" mean any 

written, recorded or graphic material, however, produced or re­

produced, containing any mention, discussion, notation or con­

clusion concerning the subject matter in question. 

B. Where the identification of a report or docu­

ment is requ.tred, such identification shall be sufficient for 

characterization 0£ such reports or documents in a subpoena duces 

tecum, and must include: (1) the date thereof; (2) the name, 

address, position and legal and technical background of the 

author; (3) the name, address and position o! the recipient; 

(4) the names, addresses and positions of all persons who receiv­

ed copies or persons to whom copies were circulated or listed 
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as having been circulated; (5) a general descri1·tion of the 

subject matter and contents (in lieu of such description a copy 

may be attached); (6) the name and address of present custodian{s) 

of a copy or copies; (7) a description of the circumstances 

under which it was sent or received; (8) the location from which 

it was sent and where it was received. 

c. The term "person" as used herein Ahall mean 
person, firm, partnership or corporation. 

D. Where the identification of a person is re­

quired, such identification should be sufficient to notice a 

deposition of such person and to serve such person with process 

to require hl.s attendance at a place of examination, and mu~t ~ 

include: (1) names (2) present or last known home address (3) 

present or last known business address (4) title or occupation 

of employer. 

E. For each document which plaintiff will con­

tend is privileged or otherwise excludable from discovery, such 

document shall be identified, its subject matter described and 

the basis for such claim or privilege or other grounds for ex­

clusion shall be stated. 

F. As used herein the singular of eny word. or 

phrase, includes the plural. 

INTERRQqATORIE§ 

1 •. Identify, and attach copies of same to the . 

answers any and a.11 contracts, agreements, notations of extrea, 

memoranda, correspondence, plans, specifications, or any other 

documents or written material of any kind and nature whereby 
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plaintiff ag ·eed ·to pay to the defendant a thirty per cent ( 30%) 

commission for any services performed on behalf of the plaintiff 

by the defendant, Nathaniel Greene Development Corporation. 

2. State whether there were any modifications 

· of any kind or nature of the agreement reached between plaintiff 
1 ... LE" V ~.. i 

}? ; and defendant, Ne.theniel Greene Detelopment Corporation, pertain-
I 

ling to the nature or extent of the services to be performed by 

. defendant for plaintiff, Grenco Reel Estate Investment Trust, 

including but not limited to the method and amount of payments 

to be made, end the time period in which these services were to 

be performed. 

3. If the answer to Interrogatory 2 is affirmative 

explain in detail, describing the nature of same, each and every 

modification and/or amendment thereto, and attach copies of eny 

and all documents of any kind and nature which reflect or are 

otherwise relevant to such modification end/or amendment. 

4. Identify each and every person, who on 

December 15, 1970 was a trustee of Grenco Real Estate Investment 

Trust, and !or each person so identified, state his position, · 

nature and extent of respons~b1l1ties and tenure with plaintiff, 

end the current address of each person so identified.. 

5. State whether prior to December 15, 1970, 

plaintiff, Grenco Real Estate Investment Trust, entered into any 

negotiations ei th<3r oral or written with the defendant, conce~ 

ing the matters which were the subject of an agreement entered. 

into on December 15, 1970, between the plaintiff encl the defen­

dant. 

6. If the answer to Interrogatory 5 is affirma­

tive, explain the nature and extent of these negotiations in-
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eluding the dates and places where they occurre1i, end identify 

each and every person whether trustee, officer, agent, employee, 

servant or otherwise associated with the plaintiff who partici-

1 pated in the aforesaid negotiations on behalf of the plaintiff, 

Grenco Real Estate Investment Trust. 
7. Identify all persona who were compensated by 

plaintiff for any services performed by them relating to the 

a.torementioned agreement of December 15, 1970 between the plain­

tiff and the defendant, and for each person so identified, give 

the following information: (a) his job classification during 

his tenure on the job; (b) the dates such person worked and the 

total hours worked on each such date. 

8. (a) State the factual background, and identify 

any and all supporting documents relevant thereto attaching 

same to the answers of the statement made in paragraph 2 of 

plaintiff's Motion tor Judgment that "On December 15, 1970, the 

defendant entered into an agreement with the plaintif!, which 

agreement provided for the payment by the plaintiff to the 

defendant of a thirty per cent (30%) commission based on sales 

of properties owned by the plaintiff". 

(b) Identify each end every person known to 

plaintiff who has any information or knowledge with respect to 

the language quoted in Interrogatory 8 (a) and describe in detail 

the scope and extent of said information and knowledge. 

9. (a) State the factual background and identi~y 

any and all supporting documents relevant thereto attaching 

same to the answers of the statement made in paragrpph 5 of 

plaintiff's Motion for Judgment that: "the defendant, Nathaniel 

Greene Development Corporation, at the time of entering into the 
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contract and continuing until the time of the filing o! this 

motion for jt.dgment was not licensed as a real estate salesman 

or broker, a& required by Virginia le.w, •• •" 

(b) Identify each and every ~erson known to 

plaintiff who has any information or knowledge with respect to 

the language quoted in Interrogatory 9 (a) and describe in detail 

the scope and extent of said information and knowledge. 

1 o. Explain in detail the basis upon Which the 

plaintiff contends that it paid to the defendant comttJ.saiona 

totalling Forty-Nine Thousand One Hundred Six and. 53/100 Dollars 

($49, 106. 53). 

11. Explain in detail the provisions contained 

in plaintiff's Exhibit A relating to the "gross selling price 

of Grenco-owned land," specifically as to the met.hod of computa-· 

tion used by plaintiff in determining gross selling price. 

12. State the exact amounts of monies which the 

plaintiff paid to the defendant !or the .following items end. 

explain in detail the mea.D.ing of the following ite~s aa is set 

forth 1n pa.~agraph 2 of plaintiff's Exhibit A. 

(a) gross selling price of Grenco-owned land 

( b) timber sold during the term (>f the contract 

(c) other commodities and services 

(d) gross income received as interest on sales 

contracts originated by Nathaniel Greene Development Corporation 

13. Describe and explain in detail the nature 

and extent of other commodities and services which were to be 

provided by defendant. Nathaniel Greene Development Corporation, 

pursuant to paragraph 2 of plaintiff's Exhibit A, and further · 
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describe and explain in detail the nature and ex·tent of any 

other commodities end services which were actually .furnished by 

de.fend.ant during the term o! the contract. 

14. State whether the term "Grenco lands" aa aet 

-out in plaintiff's Exhibit A included any property other than 

the Shifflett tract of two hundred sixty-five (265) acres. 

15. If the answer to Interrogatory 14 is ai:.tirma­

tive explain in detail the description, location and condition 

of such land. 

16. Describe and explain in deteil the nature · 

,~i::ET and amounts of any construction costs other than supervisory 
-LE. '/A. 

work which the plaintif .f incurred ·under the provisions o! the 
~svl' .. LI-., VA. 

'-"'.'-'' contract referred to as plaintiff• s Exhibit A, identifying the 

amount of monies paid to the defendant for such costs and the 

amounts paid to any and all other persons or corporations.for 

such costs. 

17. Identity and attach copies of same to the 

answers any and S.:.l payroll sheets, time sheets, wage end hour . 

records, payr·oll 1·ecords, or any other documents of any kind and 

naturo which relate in any way whatsoever to the inf ormati-on made 

reference to in Interrogatory 160 

18. State and explain in detail the procedures 

utilized by plaintiff, including but not limited to the identity 

of any employees, trustees, officers, and/or agents of plainti.tf 

in approving any vork per.formed by defendant, Nathaniel Greene 

Development Corporation, for which payment we.s required. 

19e State and ex.plain 1n detail any and a1l 

administrative conts borne by the plaintiff during the term of 

the contract between the parties. 
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20. State the exact date when plainti .. ..:'f first 

became aware that defendant, Nathaniel Greene Develop1.aent Corpor­

ation, did not possess a license as a real estate salesman or 

broker, as allegated in parE~graph 5 of ple.intif!' s motion for 

judgment. 

21. Explain in detail how plaintiff first became 

aware of the facts as stated in Il}.terrogatory 20. 

22. State whether the contract of December 15, 

1970 entered into between plaintiff and defendant was ever re­

viewed by any legal counsel of the plainti!f or by any other 

'UL.ER AND HUFF attorney employed by or retained by plaintiff; or by any trustee 
O~NEYS AT LAW 

r:r o! the plaintiff who was an attorney at law. 
VA. 

V.\. 

(a) What actions if any did plaintiff take as a 

re.sul t of any advice given them by any attorney concerning the 

aforesaid contract. 

23. If the answer to Interrogatory 22 is affir­

mative, state the names and addresses of any attorneys so in­

volved, and the substance of any advice given to plainti!f by 

any such attorney. 

24. Descbibe and explain in detail the nature 11 

and extent of any services which defendant, Nathaniel Greene 

Development Corporation, furnished plaintiff pursuant to the 

terms of the aforesaid contract of December 15, 1970. 

'>5 .:.. . State whether defendant, Nathaniel Greene 

Development Corporation, completed its obligations under the ! 

aforesaid contract. 

26., If the answer to Interrogatory ~,. is negative, 

state which obligations arising under the aforesaid contract, 

the def end.ant failed to complete. 
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•LER AND HUFF ... 

27. List the names of all shareholders of Grenco 

Real Estate Investment Trust as of the date of December 15, 1970 

end for each such shareholder list the number of shares o! record 

which he owned as of the aforesaid date. 

28. With respect to each af!irmative allegation 

set forth in plaintiff's Motion for Judgment, give the following 

information: (a) identify and produce for inspection or copying 

all reports end documents of every kind ~ nature whatsoever 

upon which plaintiff will rely in support o! such allegations; 

(b) identify each individual known to plaintiff who h.as in.forma­

tion as to the facts or conclusions giving rise to suoh allega­

tions, and describe in detail the scope and extent of said infor­

mation and knowledge. 

29. Identify each and eve-ry individual or indi-

viduals who plaintiff intends, as o! the present time, to call 

as witnesses on its behalf at the trial hereof, and state in 

detail the nature and content of such person's expected testi-) 

mony. 

30. · (a) Identify by name, business address and 

quali!ications each person whom plaintift expects to call as ap 

expert at the trial of this case. 

(:b) State as to each expert identified in 

answer to this Interrogatory: (1) the subject matter on which 

he is expected to testify; (ii) the substance of the facts and. 

opinions to which he is expected to testify; (111) as to each 

opinion set forth in answer to this Interrogatory, state a 

summary of the factual and technical grounds on which he bases 

his opinion; (iv) identify any and all reports, documents, plans, 

specifications, blue prints, and any other written material o! 
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i_i;;R AND HUFF 

HNEYS AT LAW 

· ''· VI· 

any kind and nature made available to eny expert ideL.ti!ied in 

this Interrogatory and attach a copy of same to these answers; 

(v) identify any reports; documents, notes; memoranda, and any 

other written material of any kind and nature produced or genera­

~ed by such expert, and attach copies of same to the answers. 

31. Separately and !or each of t.~e foregoing 

Int~rrogatories, identify: (a) each person who in any way con­

tributed to or assisted in the preparation of the answer to the 

Interrogatory; (b) the contribution or assistance o! each persob 

identified 1n the answer to sub-item (a); (c) each person having 

direct knowledge of any portion o! the !acts on which the answer 

to the Interrogatory was based; (d) which tacts the person iden­

tified in the answer to sub-item (c) had knowledge of; (e) each 

report or other document· on which the answer to the particular 

Interrogatory was based. 

32. State whether or not from August 15, 1973 

until date plaintiff hes received interest income from the sale 

of properties by defendant, Nathaniel Greene Development Corpora­

tion, pursuant to the terms of the aforesaid contract of December 

15, 1970. 

33. If the answer to Interrogatory 32 is a.ffir­

mati ve, state the exact amount of any such interest income so 

received, and attach copies of any and all documents of any kind 

and nature which relate in any way whatsoever to the amounts so\ 

received. 
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i::>LER AND HUFF 

ORNEYS AT LAW 

5 PARK STREET 

'.} .. /lTTESVJLLE, VA. 

22901 

.DARDSVILLE, VA. 

22973 

L. B. Chandler, Jr. 
·Chandler and Huff 
415 Park Street 
Charlottesville, Virginia 

CERTIFICATE 

I hereby certify that a true copy of the foregoing 

Interrogatories was mailed to Harold Bailes, Esquire, 400 Court 

Square. Charlottesvil~e. Virginia, 22901, on the.~;,t.<~day ot 

October, 1974. 
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'LER AND HUFF 

RNEYS AT LAW 

PARK STREET 

OTTESVILLE, VA. 

22901 

ARDSYILLE, VA. 

973 

GRENCO REAL ESTATE INVESTMENT TRUST, 

Plaintif :f 

v. 

NATHANIEL GREENE DEVELOPMENT CORPORATION, 

Defendant 

REQUEST FOR j 

Al'.5M1ss!ON's 

Pursue.ht to Rule 4:11 of the Rules of the Supreme 

Court of Virginia, the plaintiff, Grenco Real Estate Investment 

Trust, is hereby requested to make the following adm.i.ssions, 

within twenty-one (21) days of the service of these request for 

admissions upon the plaintiff. 

1. That during the period commencing on October 1, 

1970 and ending on December 14, 1970 the plaintiff, Grenco Real 

Estate Investment· Trust, at a meeting of 1 ts Boe.rd' of Directors, 

discussed the fact that the defendant, Nathaniel Gre,~ne Develop­

ment Corporation did not possess a real estate broker's license 

nor a real estate salesman's licensee 

2. That on December 15, 1970, the date of the 

contract sued upon in plaintiff's motion for judgment, the plain­

tiff was aware of the fact that defendant. Nathaniel Greene 

Development Corporation, did not possess a real estate broker'Q 

license nor a real estate salesman's license. 

3. That on December 15, 1970, the defendant, 

Nathaniel Greene Development Corporation, was the record owner 

of approximately five per cent (5%) of the outstanding shares of 

interest of the plaintiff, Grenco Real Estate Investment Trust. 

4. That plaintiff and defendant discussed the 

possibility of selling one share of the stock or certificates of 

interest of plaintiff to any salesman or employee of defendant, 
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fJLER AND HUFF 

RNEYS AT LAW 

PARK STREET 

l.OTTESVILLE, VA. 

Nathaniel Greene Development Corporation. 

5. That plaintiff, Grenco Real Estate Investment 

Trust decided against the suggestion postulated in Admission · 

Number l4., because said plaintiff was of the impression that since 

the defendant owned approximately five per cent (5%) of the out­

standing stock of plaintiff, it would not be necessary for deten• 

dant to secure a real estate license to sell p_roperty of which 

sald defendant had part ownership of. 

6. That c. w. Parker, an attorr1ey and trustee of 

plaintiff, reviewed the aforesaid contract of December 15, 1970, 

and did not advise the plaintiff that defendant could not perform 

its duties urider the terms of said contract without first securing 

a real estatn license. 

7. That prior to the entering into of the contract 

of December 15, 1970, the defendant, Nathaniel Greene Development 

Corporation, submitted a proposal to the plaintiff in which the 

figure of a thirty per cent (30%) commission fee was allocated 

among the following functions in the following amounts: 

8. 

Sales - one-third 
Management - one-third 
Promotion - one-third 

That the proposal as set out ln Ad.mission 7" 

was accepted by the plaintiff as being proper, and the various 

functions of sales,management end promotion as contained in the 

aforesaid proposal were incorporated into the final contract 

entered into between the parties on December 15, 1970, at the 

direction of the plaintiff, Grenco Real .Estate Invest:ment Trust. 

9. That the initial term of the contract of 

December 15, 1970 was for a period of one year and in December of 

1971, the aforesaid contract was reviewed by both parties and J..t 

was renewed for a term of one additional year. 
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10. That the plaintiff never claimed that deren­

dant had entered into the contract illegally in December of 1970 

nor in December of 1971 when the initial contract was renewed 

for another year. 

11. That the plaintiff first claimed that defen­

dant had illegally entered into the aforesaid contract on 

December L~, 1973. 

12. That on or about December 1, 1972, the plain­

tiff sent e. lette:.· to defendant and/or incorporated a statement 

into the minutes of a meeting of its Board of Directors, which 

'letter and/or statement contained words to the effect that the i 

defendant, Nethan.'Lel Greene Development Corporatjon, had satis­

factorily pe1·formr3d its obliga:tions under the terms of the 

aforesaid cor.:ctract of December 15, 1970, which contract had been 

renewed until December 15. 1972. 

13. That plaintiff, Grenco Real Estate Investment 

Trust, has received interest income from August 15, 1973 until 

the date of these admissions, said interest income resulting 

from the sales of property by the defendant, Nathaniel Greene 

Dev-elopment Corporation, pursuant to the terms of the contract 

of December 15,, 1970. 

14. That on August 15, 1973, an accounting was 

made between plaintiff and defendant concerning the interest 

income from sales of properties by defendant, and it we.a deter­

mined that the plaintiff had potential interest income remaining 

under its sales contracts in the a.mount of Twenty Thou$and Seven 

Hundred Forty-six and 67/100 Dollars ($20,746.67). 
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a 
lj L. B. Chandler, Jr. 

" \j' Chanr:i.ler & Huff 
. 415 Park Street 
!l Ch.arlottesville, Virginia 
,. 
II 
\l 
~! 

ii 
iU 

ii ii CERTIFICATE 

!; i! I hereby certify that a true copy of the .foregoing 

ii ' !l Request for Admissions was mailed to Harold Bailes, Esquire, 

400 Court Square, Charlottesville, Virginia, 22901, on the//~ ' 

l! dtAy of October, 1974. 

j! 
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MEMORANDUM OF LAW 

Statement of 'Facts 

'lbe facts forming the baaia of this memo,.._ have bean set forth 

in detail in previous memoranda and need ilot be repeated her•.• 

Isauee Presented 

The issues dealt with in this memorandum are four: 

1) Whether or not the present action at law is barred by the 

equitable doc~i1le of laches; 

2) Whether or not Defendant is exempt from the licen9'11g provisiona 

of Virginb Cote ~~dlion 54-749 by virtue of ita being an °ower•• of 

property within the intent of Section 54-734~ 

3) Whether or not the contract executed by the parties is eeverable 

on the iesue of an apportionment of the stated single consideration; and 

4) Whether or not the parole evidence rule renders inadmieaable 

evidence of prior or contemporaneous agreements concerning the aforesaid 

apportionment. 

Procedural Status 

Grenco Real Estate lnve•tment Trust, (hereafter GRENCO), filed its 

Motion for Judgment against Nathaniel Greene Development Corporation 

(hereafter NGDC) in the Circuit Court of Greene CoUn.ty. NGDC demurred to 

the Motion for Judgment and stated grounds for demurrer. Memoranda of 

Law were submitted by· both aides on the demurrer issue• and the Cou-j,~ 
{ .. -.~ ·_ 

finding that knowledge on behalf of the Plaintiff as to the Defenda1at • • 

lack of a proper license was not before the Court, overruled t:1~ d~mt;;;:'""i:~· 

NGOC then filed its grounds fot defense, asserting a. plea of laches and 
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a counterclaim against GR.ENCO at the same time. GRENCO filed a demurr•r to 

NGDC'a grounds for defense and plea of la~hes. NGl>C subsequently filed a 

request for admissions and interrogato~iea. A hearing was held on 

OCtober 15, 1974 at which time this melUOrandum was requested. 

Lav and Argument 

A. Application of the doctrine of lachea 

· :1111Men&mt maintains that the present action is barred by the applic-

atlon of the equitable doctrine of lachea. Ala has been stated in previous 

memoranda, the Plaintiff's action is one for money had aud received, au 

action having its basis in the common law writ of a~umpait. Aa such, it 

ia an action at law for money damages. · Since at CODmlOn law, the equitable ·I 

defense of laches was not appropriate in an action at laY, Defendant must, 

in order to invoke it here, point to a statute which cbaugea the common 

law and allows a plea of laches in an action of this type. 

A reliance by Defendant upon Virginia Code ~tion 8-241 would be 

completely unfounded. 'l'h.at statutory provision, Which J..!. in derrogation 

of the common law and thus must be stric~J.Y. construed, allows a def.andant 

to plead an equitable defense only in act.ion "on a contract" and where 

defendant ia seeking equitable relief 11against !h!, obliption of the CC>l'ltract. 11 

First of all, the present act:f.on is not "on a c:f.tttract" etnce the relief 

sought by the Plaintiff is not grounded upCD. enforcement of the contract or 

upon any breach thereof. Rather, Plaintiff is seeking money had and 

received pursuant to an invalid contract. Seeoncily, Dftendant is not here 
~1 .' 

seeking any relief "against the obligation of the contract .. " It• grounds 

of defense are of an entirely opposite nature; that 18, Defendan.t is seeking 

to show that tha cantract was vaU.d and that Plaintiff had an obligation to 
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pay the commissions. 

The object of Section 8-241, as explained by the Virginia Supreme 

Court of Appeals in Hamilton .!.• Goodridge 164 Va 123, 178 SE 874, was to 

uka available to a de.fend.ant in an action at law such equitable clefenau 

as 0 fraud, failure of cons14erat1on and. the like" and £2 pqv•t multU­

l:lcltY 2!:\e,uits. Clearly, then, the lav wu aimed at allowhg defanou o! 

a positive nature which an uru5uccessful defndant in a law accf.on. might ;: i: 

turn around and uaart in a aeparate proceeding in ~quity. 'l'he purely 

def .. "" doctrine of lachcs did not cotne within that ccmtemplation since 

its preclusion from an action at law would not give rise to the poasibillty 

of ·multiple suits. Thus, ainc.e Section 8-241 ie clearly inapplicable, 

the COtmlOll law prevails and 'Defendanth plea of laches ia impl'Oper. 

However, if the Court should nevertbeleas decide that lacbes i• au 

appropriate defense in cctiona of this natv.re generally. it is clear that 

the Plaintiff in thia case ia not guilty thereof. When lacbe• ta plead. 

PUJ:'Suant to the statute diacusaed above. the rule• of equity continue to 

govern its application to the particular case. CaJ.dwell y. ~iS 21 Gratt 

(62 Va} 132. Under established equitable prtnciplea. a mare lapse of time 

is not sufficient for a successful invocation of the doctrJ.ne. :Rather. a 

prejudicial delay nst be shown, ·J:,e. a delay that haa somehow cauaed a 

disadvantage or injury to the defendant. Byan Es,t;ates .!.• M!!!. York !&Pina 

184 Va 1064, 37 SP. 2d 7S; McNe~~ .!.• Mcti~~r 178 Va 28S, 16 SE 2d 632. 

The purpose -Hind tbe doctrine of laches is that becauae of a 

U.ma lapse and duth of parties. it might bca.iome impossible to ••certain 

all the facts ot a e.ue. Absent eucb a situat::lon, tho cloctriM •ervu no 

purpoa ad is inapplicable. For example, the Virginia Supreu Ccntrt in 

J.u1;rlc Theatre £!m• .'.!• Vqgban 168 Va 595, 191 SE 600, held that in a suit 

for ascertainment of int•~ in a corporation and accounting foi- pTOftta, 
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laehea wae properly refused, despite a cona1derable time lapse, because all 

th& material parties w1:u·'1 .&..4.v;.«g, thare had been uo change in the circwn-

•taneee and it was not shown that the delay caused any injustice. 

In the inst~e. there has beell no change 1n eircWllStl!IBC!ea and 

no d1eadvautage to NGDC caused by any alleged tbie lapse. The money 

itself has been in Defendants hands the eu~lre time and all the 1aterial 

facts, information, and parties hereto have remained available throughout. 

Certainly the Defendant bee failed to meet tbe burden of pro0i.'. Which he 
'·· !i~ .. 

In conclusion, the equitable doctriue of ladles is improperly plead 

in the action at lav, since no statute baa cbanged the co'IDlllOft law to a1low 

it. Furthermore, under established equity pr:lnc1plea. the doctrine ta 

inapplicable to the present disput• since there has been no delay cauaiag 

pre.judice to Defendant. 

B. Applicability of Statutory Exemption from Licensing Requirements 

Defendant contends in paragraph 12 ot f.ta .Anawn: that although :lt 

poseeseed no va1i4 bro'k.er•s license~ it was exempt froin the 11cena1ug 

provi.atons of the Virginia Code by virtue of Code Section 54-734* pi'Ovidln.g 

that: 

The provisions of thi! chapter shall not apply to BX1Y 
person, partnership, association or corpor5ltion who as 
owner or lessor shall peTfom any of the acta afoA&aid 
with reference to property owned or leased by them, or 
to th~ rer;tilar empleyees thereof, "'th reapect to the 
property so owned or leased, where &Uch acts are per­
formed in. the regulaT couS'e ::-if a or aa an incident to, 
the management of such property and ~he investment 
therein. 

In order to fall within this statutory exception, Defendant must: 

11Cet two aep1.:.rat1? but somewhat interrelated requirement•~· First. the real 

eatate, at the time of contract execution, must haft been "owned by" 
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Uefendant within the intent of the statute and secondly, the ealea activities 

of Defendant must have been "in the regular course of, Ot' as an incident 

to, the management of auch property." 

Defend.ant contends that because it owned 5% of the outat:ading 

certificates of interest of Plaintiff, it thereby vu an "own.er" of 

'Plaintiff 'a real property. There appear to be 110 Virginia eases nid& 

discuss the degree of interest in property neceaeatY to coruat:itute CJCrller­

ahip within Section 54-734, and thus the court may find it iaetruetive to 

lol!>k to other jurisdictions pi"O'Viding the same or similar lltatut:o:ry 

exemption. 

The New York ease of Bleeker Cha'lea Cgmpaa:r _y. A~ n ~ Ig., 

326 N.Y.s. 2d 214. whose facts have been fully stated ill previous memorada, 

ta again on point. In that case the defea.dant. corporation, which had acted 

as a real estate broker without the required U.cenae, had as its sole 

etockholder, one of the general partners of the plaintiff. The defendant 

contended that, consequently, it was managing it• own property and required 

no l1cmu1e under New Yotk law. It chould hare be noted that although the 

Kaw York Statutu contain no separately stated "exceptions•' provision 

eomparable to Virginia Code Section 54-734, it 1s aonetheloes clear from 

New York'• statutory defiaition of "real estate broker" u one who deili in 

real eetate "tor another" or "on behalf of the own.ern that no license is 

required for a corporation acting for itself with respect to land whicth :lt 

owns. N.Y. Code, Real Property, 440. P'or purpoaes of the inataut case. 

it is sufficient t11ut the Court in Dleeker recognized such an exception 

but went on to hold that the corpomt~defendant~ despite its ties to the 

plaintiff, was not <lea ling with its own property, and that "both the spirit , 

and the letter of the Real Property Law" required it to be licensed. 

Thus, nlooJser etands for the proposition that a separate corporate entity, 
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in spite of cen;,·jL, LLiku -with the actual owner of re.al property• Which 

dealo in that f1ropr:i.·ty for c011ipenaation~ ca11not D.void the licensing 

requireuiant by 'claiming, as has HGDC 1n tho inst:aaii case, to be an ower 

of the property. Thu policy behind the new York liceusing statute, like that 

in Virginia, reflects a clear intention to include such entities within its 

requirements. 

Furthermore it is h:l.ghly instructive to note the clearly eetablished 

principle, l!llnounced by no less an authority than Mr. Chief Justice Taft 1n 

Rhode Ialanc! Hospital Trust ~· y. llQughton 270 US 69, 46 s.Ct 256, 70 LoBd. 

475 (1926), that the owner of the shares of stock in a company is not the . 

owner of the corporation's proP!rty. (At page 81. See also Holly Sugar 

.rem. y. McrColgan 18 C 2d 218, 115 P 2d 8.) The shareholder may share in 

the company's earnings, through dividends, and may take a proportionate ahare 

.of the residue upou. some future dissolution, but he does not own· the property 

of t:ae corporation •. Defendants claim of "ownerab.ip" rests solely on its 

5% c>wnership of certificates of interest in GRENCO. Now, while the Virginia 

Real Estate Investment Trust is not, in a strict sense, a corporation and 

a certificate holder is not, atrictly speaking, a shareholder, for the 

purposes of tliis dispute the Land. Trust created under Virginia Code Sections 

6.1 343-351 may be closely analogized to a corporation with respect to the 

relative rights and obligation• of truatees and certificate holders. It is 

significant that under Section 6.1-349, certificate holders are treated, for 

iademn.if ication purposes "as if they were etockholders" under the Virginia 

corporation law. Applying thia analysis, NGDC's ownership of a small miu.ority 

of GRENCO "shares", as it were, does not amount to au ownen'bip of GRENco•a 
~ .. 

property. 

The policy of the Virginia Statute and the obvious intent of the 

legislature in enacting the "ownerahip" exception clearly support . ..,~ 

conclusion. Section 54-734 re.presents an effort to clarify that the harsh 
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penal nature of the licanaing requirement is not appropriate in th~ c39a of 

one who is acting primarily in his owt1. behalf, with respect to property which 

he owns and manages. In such a case the fear of misrepresentation to seller• 

of real property by unacrupulous or incompe-qint salesmen, which mderliee . 
the expnaa purpose of the statute, would not come into play. ifttbe other 

hand, Defendant fits clearly into the cl.ass of persons for whoa the licanaias 

r,egui-r!.!!!!!!!,, rather than the exception, was enacted. Defendant manged. 

promoted and sold the real property of another separate entity and sought to 

do so for compensation. To ao act, one must submit to appropriate reaulaU.on 

and obtain a valid license. 

However, even if it is determined that Defendant "owned" the propart)' 

within the statutory meani'l\11> it still must be found that his activitie• 

Vere performed "in the regular course of, or u an incf..del'lt to, th• 1S1anaa•-

..nt of such property .!!!.! the investment therein. (Emphasis •upplied). '!'be 

use of the term "and" in the statute implies that if the activitiee were not 

incident to management, one ao act:ing is required to be licenaed even though 

he argues that he was acting incident to his investment. 

A recent Wyoming decision interpreting a statutory brokerage license 

exception nearly identical to Virginia's held that a ranch manager (a 

"regular euq>loyee" of the owner within tl:ae statute) required a licenae to 

.· collect commissions for procuring the sale of the ranch on the basis th.at 

his actiOlt.S were not in the regular course of, or, incident to, his farm 

management. Dixon v. ~ 405 P 2d 271 (1965). In other words, his actions 
¥ • 4 

as a brokar~id not bear a auffi~,~tly pr~te relatiOnship to bis dutie• 

a• manager and employee of the owner. NGDC ''• situation presents an even 

stron1er case since the only managerial function or power it had over 

ommco's property wae that which it \las gtv.. in the contract. Abaent 

this required proximity between salns activities and management, Virginia 

law will not pemit. anyone to so act without a license. The public policy 

behind such a scheme has already been diacuesad. 
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Thus, in consideration of the foregoing discussion, Defendant did 

not own the real estate on the contract date and did not, at any rate, 

perform its sales activitie• as incident to property management. Coneequantly 

it cannot claim an eX9111Ption from the licensing requirement baaed on Virgtuia 

Code Section 54-734. 

C~ · Severebilit:y of COntract 

In papgraphs 2, 13, 14 and 15 of its Anever, Defendant .11dmit:a to 

bning entH·ed !ntCt contract with Plaint:llf, which contract provided a single 

30% coll'l!ldeaion as consideration for the aggregate of all Defe~ant's 

aettices. rtmrever., Defendant then ccmten.de tbtrit the contract vae severable 

and that the stated commission was in tact allocated one thitd each for 

management, promotion and sales. 

Under Virginia law, there is no precise rule for detarmining whether 

4 contract ia severable or entire, but it i• an iosue to be daterrdned baaed 

ort tho language employed attd thdubjeet 1'1!8tter of tha contract. At.lmtc 

~ n. RI .!.• Delaware Construction .£9.. 98 Va S03, 37 Se 13. However, a well 

estab11•had guiding princi:pla is tut whenever the atAted comd.deration ta 

single, the contract is entire and 1nd:lviaible, regardless of the number of 

separate items embraces in its aubjeet. CJ'S Contract• 334. 

A Vl .. inia caae on point is Eschner y. E•stm!r 146 Va 4 7, 131 f 800, 
J;·;, 

in which a divoree. property eettlat\'lent lil'lted se'f'eral enumerated p~omiau 

by the husband to the wife, for which the wife in consideration made • single 

promise to release all righta and al.aims. The Virg::b:t.ia Supreme Cout held 
,····1 

that the. contract vu entire and not severable h~cairse of the single conaid-

eration. 

In the instant caae, the contract ia cmaplete on its face and 

succinctly states a single, blanket consideration of a cmnmiaeion fee of 

l0%. This is a clear indication ths~ the parties intended an entire contract, 

the usual anumerated duties of tha P.ef endant notwithstanding. 

sa 
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Thu coacluaioa 1a further •uppol1:ed by Ube tact that •der the 

terms of the contract, HGDC would receive a comd.aaioa. 01ll.y upe m actual 

•ale. Thu if it had f&ilecl to make a .... , NGDC would have been utitled 
L 

co notlUag for the proraod.oul expcmau Gd ~t axpenaea trialcb i• 

Mek• to J.aolate frolll the sala• act:.1viti.U. Difendant'a compa1atioa .. 

' . ' aw to •alu, an activity for vh1cl.t it WU •lic:.eued. It i• iaponil)le 

to H'ftr its aalea .ativitw fi:om cbe single consideration upcm. vblc'b. tlte 

D. ~ftect of! 'Parole M.d*9.\Ce lule 

Defendant seek.a to intl'oduc• GVidenca cf prior or conteq,oraaeou 

agrfflllellt8 betwaan it and P1aintif f to the effect that th• aiqle cou:Uu­

t.tioll · atated en the face of t.llleir <:cmtract vu to 'be allocated betwen 

mmaas._t. proaftion. and aai.a. Such ..u.nce, however, ia 4lear1J 

:f.swhd••able and•r tth• pa.roi. nidenu rule. 

It i• bey&nd &ont•ntite that in thie state, prior or couteaipo ....... 

agr.......ua which vary. modUy. contradict, add to, or espld.D a wd.n• 

.!AY§!g f\ L!V•!'JS! ao • .!.• n.m Rational !!!! ~f ao.t• 20s va 683, 146 a u 
239 (1966)1 ~Y· OotllMrqial J'iunee Q!. 173 Va 260, 175 SI 7S3 (1954). 

Furthenoiw. •• ch• parole evidemc• l'Ule applies, ~ ..Uoace. both 6nl 

and written. conea1'1\ing the coatract 1ll iuue, s.a haa1 •eabla. ~. X• 

ilal 164 Va 402. 180 SE 173. 

In WM!iamab~g Power Oo • .!• C&tY of Wtll~b~g 139 Va 717, 114 
.. 

SE 21!>, ~.,. Virginia Supreme OOw;t ex.cl1.a4'MS. parole evidence of c.ollft'l'aatU.. 

and declarationa by the pd.rtiaa extencliag tll• expraae du.ratiou of t1'e cncncai. 

I t WOUld aeem that au ap-port:l.O'QJIM!lnt of an expreuly •incl• couiclentioa 
' 

and a extfma:lon of an expreaa d1oirat1on ant funcU.onallJ 1nd1.at1api•~ · 

for evidentlary purpoeea. 

The oonaract ex.cuted by GtmNCO and !l(JJ)(l ia cle&l'lY eoaiplet• aild 

84 

. ·• :,.. 

" .( .. 
. ~ .. 
: 'l 

; 

"'' ,l 

''.j 
< 

. -~' 

.~l 
<*I 

' : ' 



• 
... 

unall'b1guous on its face. It vu intended to be a complete expnsaion of the 

paTties' agreement. In coaaeqwmee 9 any evidence of prior or c.onteapor-

aueoue ol'&l O'r written aanermmt• or uegotiat1ona between the partiea ~ . 

hl.anc1imt ld.iht "8k to introduc.a are faadmAwble. 

COMCLtJSIIRf 
'. t :=.:.. 

.,.,~'· 

In new of all ot Che foregoing, it sftftlil e.lea'r' &.. ttd.s action 
~: 

18 not batted by the doctrine of lachea, Defnd:nt ii not aa,,t froa tT&e 

RatUCoWJ U.eena:tn.g requil'Ullmta, the contra.a •xeeuted ,., the partiel u 
•tin aud not aeverable, and parole ~ ao the contrarr iii iaedat••ub. 

<J!!I!'ICA't! 

t herehy certUy that l: have mailed a copy of thie _.raa4ua on 

the '•th day of NOTember, 1974 11 to t. 'B .. Chand1•r, J~., Eaq., Chandl.ar ancl 

Buff, 41S Park Stt"eet, Chartottesdlle, Vtrgbta, 21901, Ccnaaael fo~ 

the Defendant herein. 
. ... 
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VIRGINIA: IN THE ClRCUlT COURT or GREENE COUNTY 

GRENCO REAL.ESTATE INVESTM&NT TRUST, 
Plainti.tt 

v. 

NATHANIEL GREENE DEVELOPMENT CORPORAi'IOH, 
· De.tenclant 

The facts on which this memorandum is 

based, having been .f'ully developed in previous memoranda, 

will be omJ. tted from this memorandum. 

This aemorandwa deals with tb.e following 

four iaaues: 

1 ) Whether or not Plaintiff• s action at 

law is 1-.rred by the doctrine o:t lacheas 

2) Whether Defendant is exempt trom the 

licensing proviaione of Virginia Co4e Section 54-749 by 

virtue of its being an owner of property ae set forth 

in the statute; 
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3) Whether or not the contract is 

severable as to the con.aideration and the variwa 

functions to be pertoraed thereuncler; 

4) Whettier or aot the parol evideace 

rule renders inadaiasible evidence of prior or contem­

por~oua agreements concerning tb.e apportionment of the 

stated ooneideration. 

Qrenco Real Estate Investment Tnul't, 

hereinafter GRENCO, filed its Motioa For Judgment 

against Nathaniel Greene Development Corporation, . 

hereinatter NGDC, 1n the CircW.t Court ot Greene County 

aakiDg .tor a return of money paid to NODC under a 

contract entered into by the perti••· To GRENCO' s 

Motion For Judsment NGDC filed a Delalrrer, statiq the 

ground.a there.for. After atwlying ll9110randa ot law 

presented by the partiea covering the ieaues raised by 

the D4talrrer, the Court overruled the Demurrer. N'GDC 

~n tiled its Grounds Ot Defense, a11aertiq a plea ot 

laches and counter claiming againat GRFBCO. GRESCO 

deDl\lrred to NGDC'a Grounds Of Defense and its plea of 

lachea. NODC then filed a request tor admisaione and 

interrogatories. On October 15, 1974, the Court requested. 

/ 
: . 

/ 
{. ' 



... parties to submit memoranda ot law discuaa!Dg the 

fO\ir is$\&81 set tol'tb above. 

., . 
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NGDC contends that GRENCO'a action to 

recover money paid to NGDC urA<ler its contract with 

NODC is barred by the doctrine of laohes. Although 

lacbes ia traditionally an equitable defense, Sectioa 

8-241 of the Virginia Code permits its uae 1n actiona 

at law. Section 8-241 provides 1a part as !ollowas 

In any action on a contract, the 
defendant Dtay tile a plead..Uii, alleging 
any matter which would entitle hill to 
relief in equity, 1n whole or in part. 
against the obligation of the contract; 
••• ; and 1n either case allegiJ.tg 
the amount to which he ia entitled by 
reason of the matt.rs contained. in the 
pleading. 

GRENCO takes the position that tb11 statute is both 

legally and actually inapplicable to the case at bar. 

The lanauage ot tu statute comenda 1ta 

use in this case. "l:lfl." action on a contract calla the -statute into play. GRENCO's action ia on a contract. 

tor the instant contract provic:led the framework for 

payment of the money that GRENCO seeks to recover trom 

NGOC. The statute 1• not limited to action for en­

forcement or breach of a contract; ratller, it appliee 
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generally to any action where, as here, the contract 

supplies the basis ot recovery, Nor d.oea the statute 

state that it applies atrictly to actions on a 6tlftA. 
contract, GRENC0 1 a action, even thOU8h baaed on an 

illegal contract, ia nonethelese an action on a contract. 

The atatute in quesUoa enables a detendant 

to allege "!Bl" matter which would entitle hill to relief -
in equity "in whole or 1n part." It cannot be d$aputed. 

that lachea is a "mattern which would bar entorcet11111't 

of a contract, whether in whole or 1n part. The "obli­

gation" of the instant contract find.a expression in 

NGDC's promise to per!orm certain tasks and GRENCO's 

promise to compensate NODC for performance of thoae tasks. 

NGDC has per.formed its obligation under the contract. 

Having done so, NGDC has the right to resist GRENCO'a 

effort to escape per!or1'181'1ce of its own obligatiODS 

under the agreement. Moreover, the Obligation that 

NGDC def ends against by the use ot la.ches is the obli• 

ge.tion, implied 1n the contract, that NGDC will refund 

GRENCO's money in the event GREMCO find.a tault with NaDC'a 

performance under the contract. GRENCO•s assertion of 

the illegality of NGDC's performance ia an excellent 

example of such fault :f'ind.1r.ag. Clearly, the len&Wll• o~ 

Section S-241 makes it applicable to tbia oontraot. 

GRENCO further arguea that the statute 1a 
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il:M!lpplicable because it contemplates defenses of a 

positive nature. However, the atatute aaya "any" 

matter, not just positive or affirmative cletenaee. 

A reading of the caaea involvag interpretation of 

the statute doea not sustain <JUlfCO'• arguaent. 

For instance, in Iagll'§ As1a'£ .!• Homd:i'I E§'o£• 
4 Gratt. 176 (1847), plaifttitf sued defendant on a bond 

given in exchange for aeveral slaves. Defendant pleaded 

specially that plaint.it! had talsely repreaented that the 

slaves were heal thy when one in fact was dieeaaed. The 

Court allowed a set off on the bond on account ot a 

failure o! consideration, 1.e., that one ot the al.aves 

was sick and not healthy. 4 Gratt. at 179. Thia 

· decision certainly illustrates the defensive use of the 

predecessor o! Section 8-241. 

Keckle1 .!• VaJ.oa lU! 2' !1poheftt£• 79 
Va. 458 (1884), contains a similar ct.tensive interpreta-

tion of Section B-241'a predecessor. ~. in a auit 

on a negotiable note, defendant a.et up the f'ollowing 

special defenses: forgery of notes precluded their uae 

as consideration; common law usury because interest 

collected twice; miatake in that credit not given for a 

payment; Deed of Trust inaut'!icient to aeoure payaerat of 

the note even though noteholder assured the maker that it 

would be1 and duress in that maker sip.ed note becauae 
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another maker was threatened with a orimi.Dal proaecutlon. 

A't;tention is called to the .tact that all of these apeoial 

pleas are·defenaive in nature. Nowhere did 'the defendant 

aaaert an affirmative claim agait:l.St the noteholder. 

A1though the Court ruled that the trial court bed 

properly rejected the pleas, want of a "positive• and. 

"affirmative" nature waa not offered as a reaaon tor 

rejection. The !orgery plea would not have been a good 

de.tense because the facts did not support it. 19 Va. at 

46:5-465. Usury was not properly abo'Wll on the face ot the 

plea. 79 V$. at 463-464. The mistake defense wai held 

inapplicable because the defendeat did not comply with 

the special code formalities in settir&g up the pl ... 

79 Va. at 464-465. Insuf.ticiency o.t the deed of truat 

as a eecurity meoh•nisra did not matter because ~ note 

had been renewed on several occasions. 79 Va. at 465. 

Finally, duress made no difference because 'the defendant 

was under no legal duty to sign the note. 79 Va. at 

465-467. Laohes is a deteneive plea and as the caaea 

indicate, Section 8-241 authorizes the u .. of equitable 

pleas defensive in nature. 

Should this Court rule that laohea is an 

allowable defense, GRENCO sugseats that 1ta ·use wou.1.d 

be most inappropriate oa the facts of thia case because 

no change in aircwnstanoea has occurred and becaun the 
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lapse of time has worked no disadvantage to NGDC. NGDC, 

on the other hand,. urges that this caae especially war:ranta 

application o! laches to bar GRENCO'a cle1a. Lachea ia 

an inexcusable delay in aasertina one•s rights so as to 

work a disadvantage to another. 7 .t!•i• "Equity" SecUoa 

26 (1949). GRENCO haa kl:Lown aince the inception of tb.e 

contract that NGDC had no· broker' a license. It•a delay 

0£ almost tour years in prosecutiac thia action ia 

therefore inexcusable. NODC has been amply prejudiced by 

the delay. The money paid to it by GH.ENCO has been 

consumed. in business operations. For NGDC to satisfy 

GRENCO'a claim would virtually force it out of buaiaeaa. 

This would not be the case he.d GRENCO inade its claim 

within a reasonable time after payment to NGDC. GREICO'a 

delay prevented NGDC .from attempting to ef'tect a tair 

settlement of GRENCO's claim while the amounts ot JIOlley 

involved. were still small. Because GREMCO did not e.ot 

. promptly, a large aum ot money lfas pa.tel, thus making 1 t 

impracticable to reach a compromise. NGDC ia .f\artber 

disadvantaged for the simple reaaon that the lapse ot 

time has naturally resulted in loss of valuable evidence 

to NGDC. 

In summary, NODC maintains that Section 

8-241 ot the Code would allow a plea of laches in th.la 

case end that on the facts of the oaae, application ot 

the doctrine of lachea would be moat appropriate. 
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II. WHETHER OR NOT DEFENDANT IS EXEMPT FROM THE 
LIC.FMSING PROVISIQNS OF VIRGINIA CODE SECTIOM 
54-749 BY VIRTUE OF ITS BEING AN OWNER OF 
PROPERi'r AS SET FOR'tii IN THE STATUTE. 

Section 54-749 of the Code of Virginia 

as aaen.ded atatesa 

The proviaions of thia ohQter ahall 
not apply to any person, partnerahip. 
association or corporation, who as 
owner or leaaor shall perform aJlJ ot 
the acts e.foreae.id with reterence to 
property owned or leaaed by them, or 
to the regular employees tbereof, 
with respect to the property so owed 
or leaaed, where such acta are per­
f'ormed 1n the regular oourae of or aa 
an incident to the manqement o! such 
property and. the 1nveatmen.t thenlin, 
nor shall the provisions of thia 
chapter apply to persons acting aa 
attorney 1n !act under a duly exe­
cuted power of attorney troa the 
owner authorizing the final conawna .. 
tion by performance of any contract 
for the sale, leasing· or exchange o~ 
real estate nor shall this chapter 
be construed to inclwle in any way 
the service rendered by &.Q attorney 
at l.aw in the pertormance of his 
duties ae such attor.a.y at law; nor 
ahall thia chapter h held to include 
while acting as such, a receiver, 
trustee in b81lkrl1ptoy, adntnlatra.tor 
or executor, or any per•on selling 
real estate under or4.er ~ any ooun, 
nor to include a truetee act.ing under 
a trust agreement. deed ot trust, or 
will• or the regular aalar1ed employees 
thereof. 

An exhaustive search ot Virginia ca .. a 

he.a not found any case that has in any way interpreted 
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I, 

the exemption statute as set out above, with re:t'•rence 

to what interest in a corporation or real property 

constitu.tea ownership as aet !ortb in the atatuw. 1be 

word "owner" is one ot general application, and has no 

set meaning when used 1n a statute dealing with real 

estate. Generally speaking, it includes all persona 

having fltC2.a1*/0r ~ interest in real property, altbougb. 

the aaae may fall short of an absolute ownerahip, end. 

emb.races not only the owner of the tee, but any person 

who has an equitable interest in the land. 95 ALR 1085, 

1086 (1935). 

In the case at bar the Defendant, HaUwntel 

Greene Development Corporation (NODC), owned en approxiltate 

five per oent (5%) interes~ 1n the Plaintiff• Grenoo Real 

Estate Inveatment Trust {GRENCO), at the time of the 

execution of the contract in December- of 1970. The qu•at1on. 

there.fore, tor this Court to resolve ia whether such an 

interest in the ownerllhlp of the bu&Ueas ot the Plainti.tf 

(GRENCO) is sut'.ticient to bring the Defendant wit!Un tbe 

exemption of "owner" aa aet forth in Section 54-749 

hereinbetore. 

1'he statutes in Virginia relating to the 

licensing end regulation o! real estate brokers and 

salesmen are oontaiiled in Sections 54-730 through 54-775 

Code ot Virginia, aa amended. The chapter baa be& held 
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to be a valid excuse of the pol.j.ce power ot the State. 

M1•"11 X• pu,dlex, 173 Va. 42 3 s.E. 2d 176 (1939). 

Section 54-735 makes it a criminal offense puniahable 

by fine and imprisoment to violate any of the provJ.aiona 

of the chapter. It is a !und.amen:t:al rule ot common law 

and o:f Virginia law that any cr1m1nal. statute muat be 

strictly construed qainet the State and !avorably to 

the liberty o! the citizen. Michie'• Juriaprudence• 

114 s.E. 664 (1922), where it was stated tbat penal a'ta­

tutes aast be construed strictly in favor ot the def..,.. 

dant, not to the extent ot. de.teatac the clear in~'t of 

the, legislature, but so aa to resolve favorably to tb.e 

de.tend.ant all reasonable doubts ariaiq trom the lansuqe 
" 

used. 

In order to assist this Co\IM in interpre­

ting the meaning of Section 54-749, Code of Virginia, the 

De.f.'emtent decided to exelll1ne the real estate l1ceaa:Lng 

statutes of the other for'ty-nine States and The D.iat.rict 

Of Columbia. DuriDg the course o! such reaearch i't aoon 

became appuent that many of Virginia's sister State• 

have adopted statutes with exemption prov18iona iden't.1081, 

or at the very least, qUite eimilar to the language of 



the Virginia statute. Unfortunately, just as was the 

problem .in Virginia o! having no interpretive CaH law 

on the subject, the aarae problem waa evident in ll8DJ ot 
these other jurisdictions. 

From an examination ot all other juris­

dietiona the .f ollowiog States appe8"4 to have exemption 

statutes identical to that o! V1rg11Ua, bUt 1D auch 

Jurisdictions no applicable caae l~ waa found in which 

a court interpreted tbe lanauage ot the statute so ae 

to aasiat this Co\U"t in its rulings. Those Sta'tee are 

as .follows: 

A. Maine 
B. Connecticut 
c. Nevada 
D. New Mexioo 
E. Kanas 
F. Arkansas 
G. Minnnaota 

H. Iowa 
I. District Of C01\Ulb1a 
J. WyOJDinB 
K. M1etd.ea1pp1 
L. Xatuoky 
ll. '?exaa 
N. Ohio 

The .following States !lave exemption statutes 

which although are not identical to Virginia, contain 

language quite similar to the Virginia statute. Again, 

the Def end.ant was unable to !ind any- applicable caaea JA 

these jurisdictions which r•ndered an interpretation ot 

the statutes. 

1 • New Hampshire 
2. Rhode Island 
3. Washington 
4. Oregon 

9? 

5. Arizona 
6. Montana 
1. Weat Virginia 
a. Utah 



9. Colorado 
10. Nebraska 
11 • North Dakota 
12. southDekota 

13. Oklehoa 
14. M1aaour1 
15. Vermoat 

Of the fifty ( ;o) jurisdict1ona reaeardhed 

by Defendant only five (5) ot these jurisdictions did. not 

appear to contain in their atatutes any provision.a e...,t­

ing an "ownertt from the respect! ve licensins requ1remente 

of their statuteso These jur11Jdict1one a:re as follow•• 

I. Indiana 
II. Louisiana 
III. Illinois 

IV. 
v. 

New York 
Wiscouin. 

x•~E.. 

,r-
ox 

In the remaining States, Defendant .tounct 

statutes, end/or eases, which seemed to be relevant 

enough to discuss in this memorendum. Only two States. 

were fOUDd wherein the exemption statute contained explicit 

language as to what interest in .e. corporation waa necessary 

to constitute ownership; and in one ot these jurisdictions 

i.e. Alaska, the statute was recently repealed. 

The legislature of Alaska 1n 1973 enacted 

Alaska statutes section oe.ae.161 which stated: 

Unless he is licensed aa a real estate 
broker, aasociate real eetate broker, 
or real estate salesman, no natural 
person, foreign or domestic corporation. 
partnership, or any other entity mar la 
compensated !or his e.tf'orta 1n buying 
or selling oorporation or group rael 
estate holdings. unless he haa en equity 
interest of at least fifteen per cat 
in ~ corporation or group. 
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However j 1n 1974 this section was repeal.94 

w1 thout explanation in ·~e Alaska statutes. 

The State of South Carolina is presently 

the only State in the country where the exemption atatu4'e 

speeif ically states what interest 1n a corporation a 

person must have to be considered an ower o! real estate, 

and thereby be exempt from the licensing provisions of 

its real estate statutes. Code Of South Carolina Section 

56-1545.2 statess 

The provisions of tlU.s chapter aball 
not apply to any transaction involviDg 
the sale of real tt.etate by anyone whO 
1& the owner therEJOf or who owns 8JlY 
interest therein, or to the attorJM&J 
at law o! such owner actills; within the 
scope of his duties. OWnersb.ip ot 
stock in a corporation is not owne%'­
sh1p ot an 1ntereat in real estate 
owned by the corporation, and doea not 
exempt such stoCkholder .from the pro­
vi s1one of this chapter, unless stock­
holder owns or controls at least lla 
m ·.2.!Di ~ ~ ~ .. .G: * s2£R9£1-.nm· ·· ( eapliiiisaaaid) 

It is clear from a r•ad.1.nc of the a.toreeai4 

sta~'te tiaat tbs South Caroline. legislature bas made a 

de'termination that a person must own a ten per cent in­

terest in a corporation's stock before he is entitled to 

come within the owner exemption 0£ the lieenaing statute. 

As was eta.ted previously this is th• only State 'Which has 
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legislatively made such a determirlatJ.on at the preaent 

time. Since the Virginia statute is penal 1n nature 

and therefore must be strictly construed, the Defendant 

. contends that in the absence of any language reqW.ring 

e. certain percentage of ownership in a. corporation, 

it m.uat be presumed. that "owner" me-. a person or en­

tity owning any part or interest in the aaid reel estate. 

It wotU.d be wholly illogical to preS\Ule 

that the Virginia legislature intended. ow:cer to mean 

ownership o! a one hundred per cent interest in property, 

because such an interpretation would prevent u:y person 

who owned a part interest in a piece of property from 

selling it withOut f'U'st obtairdng a l:iroker• s license. 

In aucb a ease four partners could own a certain piece 

of property jointl.y, and yet no one partner would be 

able to sell the property because he only had a cme-tourth 

interest in said propeny. 

The Idaho Supreme Court has held that en 

equitable right of redemption ia sufficient interest in 

real property to come within the purview of the "owner" 

exception ot the real estate licen.s.t.rsg provisions of 

the Idaho statutea. See Hmtl X• BJ:•• 330 P. 24 982 

( 1958). 
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The statute in question was Idaho COde 

Section 54-2024: 

The provisions of thia aot shall not 
apply to any person who purchase• 
property for his own UM or account 
nor to eny peraon, who being the owner 
of property• sells, exchanges, leases, 
rents, or otherwise dispoaes of the * 
same for his own aoc2llQ1!• nor to arq 
person hOldiiii a &liyexecuted power 
o:f attorney • • • 

In Hye;z. mmt•• the facts were tbat one 

Haney owned end operated a du.de ranoh which was secured 

by two mortgsgea, being a first tQOrtg&ae ot $17,000.00 

and a aeoond mortgage oi' some $5,000.00. The fi~•t mort­

gage bad been foreclosed and Idaho law permitted a 

redemption within one year ot .tot"eolosure1 of which the 

last day !or redemption was January 29, 1955. Once fore­

closure had taken place, Idaho law provided that Haney 

no longer had title to the dude ranch. but merely poaaeaaed. 

an equitable right of redemption. 

On the laat day tor perfecting his ~mp-

uon, Haney entered into en agree1Dellt w11:h ODe Weller, 

the second mortgagee, whereby Haney agreed to find a 

purchaser for the ranch for a priee of $35,000.00. From 

this amount Weller would receive $30,000.00, and Haney, 

for compensation for procuring a purchaser, would be given 

three paroelit of land.. Haney procured a purchaser, the 
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aale was coneuinated, but Weller refused to convey the 

three parcelt. of land to Haney, setting up as a detenae 

among other illings, that. Haney we.a oot licensed as e 

real eatate broker. and thereby was not entitled to the 

three percelH of land, 'l.'h.ioh were in effect a fora of 

commission. 

In construing the exempt.ion proVia1ona of 

the Idaho statute the Court said at 984: 

The agreement alleged does not come within 
the prohibi ti<•na of the real estate brokers 
act, or the latter section requiring such 
agreements to be in writing simply because 
section 54-20~~4 speoi.t'ically provides that the 
real estate b;·okers act shall not apply to any 
person "who boing the owner ot property, 
sells, exchanges, leases, rents, or otherwise 
disposes o! the same tor his own account." 
It is true that e.t the time o! the oral 
agreement with Weller, the plaintiffs did not 
have title to the real property. However, on 
that day they did have the right to restore 
their title b:r redemption, which at leaat gave 
them some interest or concern in the diapoaition 
to be made of the real property. • • • • 
~ ~ ,sJ.r~c t&pC.!4 n . .~ 
j)Iiliit1"ll"11~ ~ ,,in e ~ 
~•t\,5-U--:-.eo .mu r 'W ~ a ~ yez: _.wl ¥01£ couie w ~ 
o . ei~htr :& .tW eatiii ro er1 }c~~ 
'ita"§ijiji :2!""lftH9:!· (emj)ha.s!a a&!ed 

In the case et bar Oetend.ent (NGDC) possessed 

a five per cent interest in the stock of plaintiff, which 

amounta to much more than a naked equitable right such 

as waa possessed by the plaintiff in HantY· In that oaae 
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plaintiff had been divest·3d ot al.l legal title, ye1; the 

court interpr<:ted the owners exemption in the Idaho 

statute to include equitable ownership. It seems qui'h 

obvious that the Id§9o ~2Y.£t would have little difficulty 

in atating that a legal ownership of iive per cent would 

be sufficient to bring Defendant (NGDC) within the 

purview o:l the "owner" exemption of the statute. 

The statute 1n Ohio is of interest in that 

it refers to "ownership"of real estate or any interest 

therein. Ohio statutes section 4735.01 states that 

lio•nsing requirements as to Brokers do not apply: 
(o 

With reference to real estate or any interest 
therein owned ty such person, i'irm, or corpor­
ation, or acquired on his own account in tbe 
regular course ot, or as an incident to the 
menageunt of the property and the interest 
therein. 

The language of the Ohio statute would apply 

to Defendant, because it owed en intereet in the aauts 

of (GRENCO) to the extent of its five per cent sto~)c. 
t: ii ... t.. /::; /~'. 

· Jl-uhr''~·) ·· "- --· 
~r~. ~ I 

The~• are some states which take the position 

that the "owner" exemption does not apply to individuals 

or corporations whose main busines$ is the buyinlJ and. 

eelling of real estate. The states of Maryland, Hawaii 

and Texas contain such language in their statutes. 
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See Hawaii Code Section 467-2; Maryland Code Section 

56~212 (!) (4) (5), and Texas Civil Statutes Section 

6573 (a). 

However, the Texas Court Of Appeals ruled that 

its statute denying exemptions to "owners engaged wholly 

or 1n part in the business of selling real estate" was 

not applicable to a situation ~here two individuals 

acting as principals purchased realty to sell and divid.e 

the pro.fits, even though one of the partners only 

contributed his services to the joint enterprise .. 

q111 :£• Smith, 233 s. w. 2d. 223 (1950). See also 

K@:i•!Z: auaum £2·....!· Jordan, 399 s. w. 2d. 588 (1966), 

~ M.o!rt .!• Suagdor!, 421 s. w. 2d. 460 (1967). 

The state o! Florida makes a distinction as 

to "owner exemptions" between partners who share profits 

and losses equally and those who do not. Florida 

Statute Ann. Section 475.01 (2) 

Nor shall the term broker or salesman be 
applied to a person who shall deel with 
property in·whioh be is part owner, unless 
said person shall receive a larger share ot 
the proceeds or pro.fits from the transaction 
than his proportional investment therein 
could otherwise justify, such excess share 
being directly or indirectly the result ot the 
service 0£ buying, selling, exchanging or 
leasing said property. 

The Massaobuaetta statute - Mase. Gen. Lave 

Chapter 112 section 8722, not only exempts .from tbe 

104 



licensing requirements of the statute owners of property, 

but also exeapts management agents. It states 

The provisions o! Section 87 RR to 87 DDD 
pertaining to brokers shell not apply to the 
following -- ally person who, acting !or himself 
as owner, lessor, lessee, tenant or mortgagee, 
shall perform any of the aforesaid acts of a 
brc·ker or saleSJJlan with reference to real 
estate owned or leased or rented by or to him 
• • • • or to a managing agent while acting 
under a contract with the owner o! the real 
estate or the resular employees of such agent 
acting in his behalf in the regular course of 
their employment. 

A.s has been previously stated, only south 

Carolina in 5.ts statute, speci.fioally states that such 

own.ership in a corporation ia tantamount to ownership 

of realty, and further requires that the stock ownerahip 

be at least 1n the amount of ten per cent. A Cali.tomia 

case held that stoc~ ownership 1il the corporate title 

holder Gf real property is the equ.ivalent of ownerebip of 

an .interest in land. 

In Frigk :!• Webb, 281 F. 407 (N. D. Cal. 1922), 

plaintiff proposed to s~ll 28 shares of the Merced Farm 

Co. to one Satow, who we.s a Japanese citizen and who ds 

ineligible for United States citizenship. As such, 

Satow was forbidden to acquire an interest in real 

.property in California under California's A.lien Land Law 

of 1920. The defendant, the Attorney General o.f California, 
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had the power to escheet the alien's interest in real 

prgparty to the state and +Jlreatened to esoheat the 

28 shares. Frick and Satow instituted action before a 

three-judge Jede:ral district court to enjoin. the defend.ailt 

from escheating the shares and to declare the Alien Land 

Law unconstitutional. 

The three~judge court first examined the nature 

o! the Mereec Farm Co., and its by-laws which authorized 

the corporatjon to acquire, enjoy, possess, and convey 

farm lands. In fact, the corporation had already taken 

title to some 2,200 acres. Given that factual data, the 

coUX"t ooncluced, "We think the ownership of stock in 

such corporai ion would be an j.nterest in real property• 

which would l ring the alien owner of such stock (who 

is 1neligibh for citizenship) within the prohibitory 

provisions of the act •• o • " 381 F., at 408. The 

court could rind nothing in the Constitution or in the 

treaty with .. '.apan which gave Satow any right to own e:n 

interest in c :al1fornia real estate. The decision was 

~t'f1.~ed en l ppeal to the United Stat&s Supreme Court. 

263 u. s. 32i (1923). 

In addition to the theory that ownership of '.en 
inte~est in ' corporation is equivalent to the ownership 

of the real estate of the corporation, several courts 

have found !?Jdividuals or corporations to be within 
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their respec~ive owner exemption statutes on the theory 

of a joint vonture. 

Tho Michigan Supreme Court in S!.!.l!Ma X• 

H2t£r.9!B, 341 Mich, 686, 69 N. W. 2d 198, 201 (1955), 

ha• defined i joint venture as follows: 

It can be said that a joint adventure contem­
plates an enterprise jointly undertaken; that 
it is en association of such joint undertakers 
to carry out a single project !or protit; 
tlu.t the profits are to be shared., as well aa 
the losses, though the liability of a joint 
adYenturer .for a proportionate part of the 
losses or expenditures ot the joint enterprise 
may be a!!ected by the terms of the contract. 
There must be a contribution by the parties 
to a common undertaking to constitute a joint 
ad· 1enture. 

Joint venturars in real estate dealinas are exempt from 

the requirement of a·broker•s licen.ee under the Michigan 

owner exception. 

In S'\.U91!§rs,plaint1!! end defendant entered into 

an oral agreement.whereby defendant would .furnish the 

capital for the purchase o! a particular tract o! lend, 

for clearing title to the land and for developing the 

property. Plaintiff was to superintend the litigation 

to clear title, menage 'the development, and supervise the 

disposition of the property. After reimbursement of 

defendant's expenses. plaintiff and defendant were to 

divide the profits equally. Plaintiff performed numerous 

107 



services in clearing title and developing the land. 

'When the actual sales were made, the de.fend.ant reneged on 

the agreement, end plaintiff sued for his share of the 

profits. The trial court entered Judgment for the 

plaintiff, and defendant appealed alleging, WU: ~. 
that plaintiff did not have a broker's license as 

required by Section 451.201 et seq.., Mich. Stat. Arm. 

1953 cwa. Supp. 

On appeal de!endant argued that he and plaintlff 

could not be joint venturers as plaintiff could not sutf er 

a loss. However, the court concluded that plaintiff 

would auff'er a loss if the transaction were uneucoeeefUls 

"'Loss' does not necessarily mean actual •monetary 

loss.• If the land was eventually sold at a loss th• 

result would be that plaintiff's expenditure of time 

woul.d have been for naught as would. de.fendant•a monetary 

invea'talent." 69 N. w. 24 at 201-202. The court then 

found that pJ.aintif! came within the owner exemptioil 

of Section 4'.j1 • 202: 

What we have previously stated regarding the 
character and nature of a joint adventure 
serves to bring this case within the scope 
o:f this exception. When we consider !or tbe 
purpose ~t this statute as well, a joint 
adventurer, when selling property of the venture. 
is doing so as an owner, this exception 1• 
applicable. 69 N. w. 2d at 205. 
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In the ease at bar the facts could certainly 

support a thec·ry o! a joint venture 'between (GRENCO) and, 

(NGOC). Even before the contract of December 15. 1970 was 

entered into hetween the parties, (GRENCO) and (NGDC) had 

discussed the purchase of the "Wildwood Valley Tract", 

and ( NGDC) ha< t made certain recommendations to ( GRENCO) 

concerning tho price and value of said land. Certainly 

Defendant (NGllC) would have suffered a loss if no lots had 

been sold, a.ncl also it shared in the profits to the extent 

that 1 t was pi 1id from revenues generated by the sale o! 

the lots in "Uildwood Valley". 

A .iimile.r factual situation led. to the suit 1n 

brae• .!• Q1;<&:.1ohW'Mi!i t, 94 Ga. App. 661' 96 s. E. 2d 216 

(1956). Ther1-! again one party was to :furnish the capital 

:for the trans,'lction and take the title to the realty in 

his name. Tb:i other party was to devote his time and effort 

to locating sr1itable property and arranging the terms of 

purchase. Up·ln resale the profits were to be divided 

equally. Based on this information the Georgia Court of 

Appeals overt.ll'lled the trial court• s grant of a non-suit 

based on the iet'endant's .failure to secure a real estate 

license: 

As against a general demurrer the cros.~ 
·action does not show that Barnes dealt 
solely for the plaintiff. Under the 
allegations, Barnes could have proved 
that he did not buy and sell or negotiate 
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stated: 

tor the plaintiff alone but for the 
benefit of both himsel! and the plain­
tiff under the terms of their agreement. 
The tact that the plaintiff furnished 
the money, and the legal title to the 
property was taken in the plaintiff's 
name, did not prevent Barnes from 
having an interest in the property and 
the benefits. The legal effect would 
be the same whether the plaintiff and 
defendellt Se C. Barnes were partners or 
joint adventurers. 96 S.E. 2d at 219. 

The relevant Georgia statute Section Sh-1403 

Except as otherwise provided in this Chapter, 

the provisions of this Chapter shall not apply to; 

(a) any person except a real estate 
broker or salesman, licensed under this 
Chapter who,, as owner, lessor or pro­
spect! ve purcha.ser or their regular 
enµloyees, including resident managers, 
performs any act with reference to 
property owned, leased or to be acquired 
b~ him where such acts are performed 
ir. the regular course of, or incident 
tc ·, the management of such property 
a:r 4d the investment therein. 

A somewhat different. twist was given to the joint 

venture notion by the Calif orn:l.a Court of Appeals in Mc§bern: 

,!c Market f2!.:l2.• 129 Cal. App. 330 1 18 P. 2d 776 (1933). 

Plaintiff in that case was the assignee of a written contract 

with detenda1t corporation. Plaintiff's assignor and one 

Weeks had ag~eed to form the defendant corporation for the 

purpose of operating a public market. The assignor received 
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.torty per cent (40%) o! the defendent•s atoekt and Weeks 

received sixty per cent (60%). Th• assipor•s job was to 

18cure leases for the market space tor wbioh be waa to 

receive commissions plus expenses. 'fhe corporation failed 

to honor the con~aet arguing that the assignor had failed 

to obtain the necessary real estate license. 

The California Court of Appeals !oulld that the 

corporation. had been set up to et.f ect a. joint venture. 

As a joint venturer, the assignor was a part owner of 1me 

x-.alty aad, therefore, needed no real eata.te liceuea 

In the present case it is clear from 
the contract taken in oonneotion with 
what was done thereunder ••• that.the 
relation of the parties was so cloeely 
analogous to that of partn•r• that their 
rights should be governed 'by the same · 
rules. The transaction we,11 a joint ad­
venture • • • • However, the resemblance 
is ao close that the rights Of the parti.ea 
are governed by praotieally the same %"Ulee. 

For like b.ol4ings under aubatantially s.t.miler 

factual situations, see §ti1ih .!• GUI• 21+ Tarin. App. 352, 

144 s. w. 2d 102 ( 19t..o); I.ilox4 .!• W11U\fn• 51 Tenn. App. 401, 

368 s.w • .2d 303 (1963); M<(:Arver .!• QM;jkot; 265 N.c. 413, 

144 S.E. 2d 277 (1965). 

Plaintiff in its memorandum cites Bi9SS.• Ill& 
H9&UH f»!a:t £2 • .!· ~ 210 u.s. 69 (1926), 1n raapport 

of the principle of law that owner·ahLp of stock in a 

... 111 



eorpQration, is not the equivalP.nt of ownership of tbe 

property of the corporation. However, the fe.cts in tha·t 

case ere so totally removed .from the case at bar so as 

to question the val.idity o! the law of that case as applied 

to the !acts of the ctlse at be.r~ In Dqty(hton, the State 

of North Carolina was 8ttempting to assess inheritance 
I 

taxes in the amount of ~:77, oe9. 67 on the e ::.tate~ of a 

resident of P..hode I al.and. 

The testator was domiciled in Rhode Island at 

the time of h:ts det?.th, and ownet shares in the R. J .. Reynolds 

Tobacco Company, a New Jersey Corporation, who was doing 

business in North Ca.rolina. The theory of the assessment 

was that the compeny had two·,.tJ1irds of its pro~erty in North 

Carolina, and since a shareholder o:f a corporatl.on :i.s also 

the owner of the property of the corpor~.tion. then he should 

be taxed on his sh~res to tha::! extent of the r.-:tio in value 

o! the company's property in North Carolina to all of its 

property. 
The Supreme Court summarily rejected such t1 .foolish 

theory of law• and in so doing stated that ovmerehip of 

corporate stock is not equivalent to ownership of corporate 

propertyo The principle enunciated by the Court, however, 

mu~t be read in the context of the factual situation of the 

case. If North Carol.ina were to have prevailed in its theory 
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wh.Lch would have been open.;;d wi.t.h )'."egard..8 to inheritance 

and: estate taxes among the several &ta.tef). 

L .: i,a.w" "'F· ; ,,., t1·011v !";!ut:.1r .... 9.t;::r ··!· J...I~'"" .J_a':) I ...,..,l.}-. I. Jw. "' ~ \\J ..Ji# ~ .. 
'>' r (' ''"., · "',.. 18 .. ·~ .•.. ,,J.,gc;;aJ., 

Cal. 2d 218, 115 P. Zd 8 (1941), the Court is in effect 

an owner of coJ.•po.r-atF.: r:.•roperty. ·oo+·l-. . ": ~· . - .. ,., t ··1 c l.J vA! T,;i~.:. :. 1,.;: .... gJ..:. OJ ... c, ... se 

relating to taxatiori problem~:, BJ.'1d they do not necesnarily 

mean that ar.i: o·wnership in a corpore.ticn ...:<Juic. not be consi-

estate licensing end extimptio:r: l.a11ns. 

P11T"t'\oses ...... a.· tn' c: :..,..,+- ···riret...,+~o" 0..1.·~ •• ·~,,,.,- .,,·.)·"' ·······no~""" other ~r cu.£ ~ ..t..1 . .,.".e}4 s: <.! ....... J.L .;..~.,.....,\ .. ::.i ..1... 1 
•• ~v .. r e:lj1'Vli#t . 

than taxation. It ci. tes 

by the Court in Haney v. M.isso• .. u:·i Valley .~:.:.L;>tric Cos, 268 
,.,. J. - • -· - _,,_... 

S.W. 2d 8;:Q which. in diSCUt.:-::::i.iJ.g fiI'Ofit Shi.O\' lY'fc~. bonus payments 

said that it does not necessB.ril/ i.'oll0w th '. b2!ca.1lse prof'1 t 

sharing bonus paymants are d.ed.uctible in c• . .Jrt;[~1.Jting net pro.fits 

that such payments are necerHmri1y deduc ·tible L:i. computing 

the amount due under a pro.fi t-she:cing f.:,om.u·. plan. This Court 

as do the ma,jori ty of courts r~cog:n.i.z.ed t! ic 1 ..:t:;1 slati ve 

policy di!.f erencas between laws interpreted .for taxation 
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purpbses as opposed to laws interp1"eted for uo11 taxation 

purppses .. 

The Plaintiff in its brief also cites the Dixon 

case: to support its contention that the activities o! 

Defendant were not performed in the regular course o!, or 

as an incident to, the management of such property and the 

1nve1stment therein. The facts in the case at bar are quite 

different from the facts in Dixon, in that in the case at 

bar the Defendant (NGDC) was acting in the regular course 

o! its business as an incident to the management of property 

in which it had an interest. The very' terms of the contract 

entered into between the parties set out the management 

functions which were required to be performed ·by Def end.ant 
i 

(NGDC), and all acts performed by Defendant were performed 

in its regular course of business, which was to plan, develop, 

sell.and manage the property in question. 

In the Dixon case the plaint1f f was engaged in 

the business of managing a ranch from 1953 through 1958. 

He cia1med a separate contract was entered into between him 

and ~e owners whereby he agreed to find a purchaser for 

the t-anch. He found a purchaser but the owners re.fused to 

pay lilim a commission and he brought suit. Plaintiff relied 

upon,the exception of Wyoming Statutes Section 33-344 which 

said: 
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Provisions of t.he act shall not apply 
to the regular employees o! the owner 
of property, "where such acts Are 
performed in the regular course o!, 
or as an incident to the management 
of such property and the investment 
therein .. " 

The,Court examined the duties of plaintiff in 

~ing the ranch for six years and found that it was not 

one of the duties of plaint1f f to sell the ranch. These 

tacts are so completely different from the facts of the 

case at bar so as to make any holdings in the Dixon case 

unmeaning!ul to the issue which this Court must determine. 

Plaintiff in its brief cites the case of Bl@ecker 

CharJ;u C<?!!manY :y;. A ~ £ !!l.r.:rJ..soq, In£., 326 N. Y,, s. 2d 214 

(1971), tor the proposition that it can recover commissions 

paid to an unlicensed broker :for the sale of real estate. 

However, the Bleecker case turns solely on an interpretation 

of the New York Heal Estate Brokerage Statutes, which are 

completely dif!erent from those of Virginias 

In the first place New York is one of only five 

states, a clear minority, which does not have a specific 

statute exempting "owners" of real estate frorn the provisions 

of the licensing laws. Evidently the legialatu~e of New 

York has decided to enact very strict legislation in that 

State concerning the regulation and licensing of real estate 

broke1's. New York law also requires a person to be lioenaed 
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as' a broker, before he can manage real estate, or even 

be!o~e he can assist pereons in relocating from one 

property to another. Virginia law does not have any 

similar requirements. 

The Court in Bleexlser based its decision on ita 

decision on its interpretation ot the Real Property Law 

of New York; at 215. However, under the statutes of 

South Caroline. a completely dlff erent result would be forth­

coming given the facts of the Bletc~er case. It muat be 

remembered that in Bleeck2r, the Court is concerned with 

the policy of New York law with regards to real estate 

licensing, which appears to be coUJ.plately different £roa 

the policies of the majority o:f jurisdictions. It .1.s al10 

.,!"~ inter·esting to note that this case was decided on a three 

:.:;-:. .. 
\_,:.·;,;, 
' ~ 

to two decision wit,.~ a strong dissenting opinion tiled by 

'the diasenting justices, and that this decision is a decision 

of an intermediate court and not the Court ot laat resort 

in the State of New York. 

It is hereby submitted that a survey o! other 

jurisdictions indicate that the great majority of them 

pro~ide tor exemptions in their licensing statutes tor 

owners of property, but only South Carolina has stated that 

ten per cent ownership of stock in a corporation is equivalent 

to ownership in real estate. Since the statute in Virginia 
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is penal in. natur~, i.t must be strl~tly const:i:>t.1·.;;,d against 

the· rState, and since Virginls has not "tated a numerical 

interest necessary to b& an owner• it must be presumed 

that any interest will suffice.. If such en i.nterpretat1on 

is not rendered by this Court then (NGDC) cc,1,.1.ld have owned I 

99% of the stock o.-:' ( GRENCO), 2 ... nd j_ t wou: d st:t 11 not be en 

owneP under the statute .. 

There is no avidcmce ixi this c .. <;ti::1e that (NGDC) 

purchased five per cent of (GRENCO'a) stock to avoid the 

licen:sing laws of Virginia~ Ir1. fact they O\'vnad their !ive 

per cent interest :for some two years pr.i.or to hav:l.r.&g entered 

into the contract in Dec~mber of 1970. Therefore, 1t is 

Defendant• s contentioi~ that i.t :ts exempt from t.Le provisions 

of the licensir..g requ.irements of Virginie. pl.n-s"Li.ant to Section 

5'1-749 Code of Virginia (a~ a.mended). 
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IXI. ~ OR NOT THE CONTRACT IS SEVERABLE AS '?O 
THE CONSIDERATION AND THE VARIOUS FU'NCfIOHS TO 
Bl PERFORMED THFJtEUNDER. 

It is the theory <>f the De.fend.ant that shoul.4 

the Court find that the Def end.ant was required to haVe 

a real eatate brokerage license, that the terms of the 

oontraot are severable, and that the illegality of 

not possessing such a license would only affect that 

portion of the contract relating to the sale of 

properties in "Wildwood Val.ley". 

The entirety or divisibility of a contract 

is dependent upon the intention of the oontre.ctiag 

parties. Aw@tJ;cas CpJ.Q£9RhYll .!• .Scll$rtz, 176 Va. 

362 (1940). To arrive at the intention of the parties 

regard is to be had to the situation of the parties, and 

tbe object which the parties had in view at the time and 

iatendoci to accomplish. See :Buchanan .X• BUAAWP• 176 

va. 255 < 1940), SheAAetd ~· R19hm9n.d §Dli!ui!er.w ~·. 

184 ·va. ao2 ( 1946). 

The evidence in the case at bar will indicate 

tliat it was the intention ot the parties to allocate 

an equal one-third share of the total thirty per cent 

(30'J') commissions. to manasement, promotion and aetwll 

sales. The contract itself sets out the three .funetiona 
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to be performed by De.t'endant (NGDC) and at all times 

it was the intention of the parties to interpret the 

contract in that lighto 

In discussing the question of severability, 

Corbin On Contracta Section 15;;'...::: states n1.f s. lawful -
c(.)nsideration is g:iven for two promises, one of which is 

l$wful and the other unlawful., the lawful prvlhise is 

enforcea·ble. Citing McCJ:ill.ough .Y> .V.l;.rgin~a., "1'72 v.s. 
102 {'1898): Maddox v. luller. (Ala.) :?5 ~;o. 12 (193'7): ' ...... ;,;;;;;.;; ........ ,... -==-- * o•, ~ 

She!jt!!Q,!• PfefierhQ.rr.:. (Mass.)~ ·1j::, N .. . : •• J6e (192~~)i 

CqarJres Weaver~ f..Q,• ::!:• Phares, (Fiiss.) 1~'.>Z.; So. 12 (1939). 

Va-. Williston' s comments on the suw.e question 

a!re found. in Williston On Con.tracts .::~ect .. ;,,or.i (,oo where .................................... - .................................. 

it is stated: 

'l"he distingu.ishing marl:1. of a d.:!..vif:,ibl.e 
contract is that .it ad.m.its oi c..pp0rtionment 
of the consideration on either si<5e so 
as to correspond to the ·unasc<::..r'tained 
considc:ration on the other side. \!hen such 
a purpose appears in the cor.i:t:c·act. or 
is clearly deductible therefrom, it is 
allowed ,great significance in asce:ctaining 
the intention of the parties. It ls a 
mistake, however, to s·uppose that ln every 
case it is conclusive in itself. It is 
determinir.i.g only when there a:i."'e no opposing 
signs or marks. 

The Vir·gin.ia Supreme <...ou:i:'t .Lu. b.cl.6tul ]:• 
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when a contract coYers many subjects, some of whose 

provisions are valid, end some of whose provisions are 

void, those which are valid will be upheld if they are 

not $0 interwoven with those that are illegal as to make 

divisibility impossible.. In the case at bar, the inten­

tion of the parties was that of the total figure of 

thirty per cent (30%), ten per cent was to be allocated 

to sales, ten per cent to management and ten per cent 

to promotion .. 

Likewise, in Moreland _y., Moreland, 108 Va. 

93 (1908), the Court said that where a transaction is 

pt such a nature that the good consideration can be 

separated from the bad, the court will separate them 

and consider the contract valid so far as it is entirely 

distinct .from and unaf!ected by the illegal consideration. 

In Mqrel!Pd, a couple entered into a separation and 

property settlement agreement whereby they agreed to 11ve 

separate and ape.rt for the remainder of their lives. 

A qua·stion ws.s raised as to the illegality of the 

eont:ract as being in eontravent:i.on of public policy. 

In this case the Court said at 103: 

But even i! the provision to live separate 
and apart were contrary to public policy and 
not enforceable, that fact does not destroy 
the other provisions of the contract in 
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controversy in this suit adjusting property 
rights and providing a maintenance for the 
wife. Though the former be rejected, the 
latter, which in this case are clearly 
separable. remain valid end enforceable. 

The principles of law as to severability 

of contracts are also set .forth in 17 CJS Section 289: 

Where sn agreement !ounded on a legal 
consideration contains several promises, 
or a promise to do several things~ and a 
part only of the things to be done are 
illegal, the promises which can be separated 
from the illegality may be valid. The rule 
is that a lawful promise made for a lawtul 
consideration is not invalid merely because 
an unlawful promise was made at the same 
tinie and .for the same oondsideration. 

It has been held that a contract which at 

its inception was entire, may still be severed in its 

perfQrmance and part of it legalized. Bee Marshall v. -----
,L! Bot, 270 P. 2d 99 (1954). And in the early case of 

Fleetwqod .!• Jtnsen et al. 2 ATK.. 476, a mortgage was 

orde~ed to stand as a security for a bona fide loan, 

but to.be forfeited as to money won in a card game even 

though the Statute Of Anne, which at that time was 

governing law, declared that all securities were void 

if the consideration or any part of it was for money 

loat gambling. 

In AJ9eric§ll ChloroRhX~~' suRra a case 
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dedided by the Virginia Supreme Court, the facts were 

as follows. Plainti!t entered into a written con·tract 

with Defendant whereby he agreed to provide Defendant 

witb certain secret processes :for extraction of 

chlorophyll and other matters .from vegetable leaves, 

en.4 that such secret processes would be £or the 

ex~lusive use of the De!endant for t"Wenty-iive years. 

The Deft:lnda.nt was to pay the Plaintiff :coyalties of 

fi'V'e per cent of the riet sales o.f products manuiactured 

using the aecret process. Defendant mrumfac-tured the 

prid.ucts under the secret processes. but never pa.id 

any royalties, and when the Plai.ritiff i.nst1·1;u.tecl suit 

for said royalties 'the: Defendant Stilt up a dt:ii'ense that 

Plaintiff had breached the contract by having putllished 

th$ same trade secrets in a trade publication, a¥s.d 

therefore the entil·e c011tract had bean 1.i.1.~eac!ted 

because the contra.ct was entire and not severe.blt:. 

The court found t;he contract ·to b8 severable 

and .at 373 said: 

It 11iriil be seen that the provi.sion c.-i an 
"exclusive licensen contemplates r:; dual. 
perfor.manc~ - first, the del1very of the 
secret process, and second, b . . c~.r.'rc:Jin..ing 
:from the delivery of such process to anyone 
else. When Plainti.ff turned ov<J.c ~he '3ecret 
process to Defendants he completed the first 
part 1of the performance .cequired ol hiia, 
and th.e contract was to that extent executed 
upon his pa.rt. It is the second part of 
his ~greep'lent which the Complainant, by 

., 
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reason o! the publication of his article, 
has broken. }!!, hold hopver, that~ 
12ort1on .9! b{f ~men; !! .!12ITntrr&, ~ 
.!!l: 11.! ~~r oned § !·very moment il l!!! 
aur+:gg w eli" ~ :loreb~aranc1 12 disclou 
maa'.e -~os~4'.fi&; ~ authqrized use of these 
sec~t s y e 1Je:f'efu!ants. ( empbaiI's aaded) 

In the case at bar the Defendant (NGDC) 

agreed to per!orm three separate functions for the 
/ 

Plaintiff 1. e. to sell the properties in"vlildwood Valley"; 

to manage the property and thirdly to promote and advertise 

thf! property.. The functions of management and sell. 
. / 

are not necessarily rele:ted because the Defendant under 

the terms of the management provisions of the contract 

provided services to Plaintiff which in no way were 

connected with the selling of any lots in "'Wildwood Valle~" 

As has been previously ste.ted, the question 

ot severabili ty of a. contract- is dependent upon the 

intention of the parties, and that intention can be shown 

through a construction of the contract, American 

ChlorophYl:l supra; and 1! the terms of the contract 

are ambiguous 9 other evidence o! the parties intentions 

may be introduced to resolve a question of fact~ 

17 A C.J.S~ Section 627. 

With regards to the contruction of contracts. 

the rule of law in Virginie is set out in detail in 

the case of Young v·. Ellis 11 91 Va. 292 ( 1895), where 

• • 
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the Court at 301 said: 

Every contract must receive a reasonable 
construction • • • o Regard should be had 
to the intention of the parties contracting, 
and such intention should be given e~fect. 
To arrive at this intention, regard is to 
be had to the situation of the parties, 
the subject matter of the agreement, 
the object which the parties had in 
view at the time end intended to accomplish. 
A construction s~ould be 1vo~ded if it can '6e C!one tons stent~\'!lt the terms of 
!Ki ii~eement11 which wou a .'§! unreasonab!i I) 
or u.ne ual, an that construction wfiloh Is mos 0 v ous J.\iit ... 1§. to be £orriied as -= accor ftice with th.i'.Qreumed-

Jnlton 91 tSi ;2.artr*!Ji;-f emp · SIS" added) 

Applying the principles enuncie.ted in 

!OURS !• Elli§~ SYRra~ the construction of the contract 

which is most obv:tously ,just ii:: tha.t the contract is 

severable, and the,t should the court fi.nd that the 

Defendant was required to haire a broker's l:Lcentse, that 

any resulting illegality applied only to the provisions 

of the contract relating to sales~ No license is required 

in Virginia for any promotlonal or manf'gement .!unctions 

as would relate to the developmental phases of the 

contract. Since the Defendant has fully performed under 

the terms of the contract, and the plainti.ff hes 

accordingly reaped the benef 1 ts from. its performance, e. 

construction of the· contract which would be rncst just, 

and yet would not off end public policy would be a 

construction o! severabil1ty. 
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' the Court said that a deed executed tor the purpose 

of inqemnifying a sheriff tor the fines incurred by 

him arising from his failure to return an execution wa.s 

void, 1but the co:nsideratlon so far a.a it wa.a to indemnity 

him tdr the returning ot the executions» which had 

before come to his hands was good as to principal» 
I 

interetst aJU.t costs. 1rhe Court separated the good 

consideration from the bad~ 

The Court in a sim:Lla.r case in Skl9wi thw!! 
I 

. Ex1cutox; .Y• Q.UffiUngh!!!h 35 Va. 271 ( 183'7) • stated that 
. I 

where 1a deed is made for the security of various 

creditorsp whose clai.ms ai"e .distinct and unmingled with 

each other~ and where part are illegal and fraudulent, 

and another pert is !air and unta.in·ted w:U;h fraud, the 
I 

secur1 ty shall not be avoided as to the latter, provid.ed 

they have given no aid in any way to the concoction 

of the .fraudo A deed of that character ought to be 

considered di.stributively, and while it is avoided in 

part~ 
1
1t should be effectuated as !a.r as .it ia good. 

One final Virginia cas-e which the Daf endant 

.feels :is of extreme importance in gu.iding t..his Court 

1n its decision on the question of severab1li.ty is the 
I 

case ~! Skipwi~ ,Y; .. Strother, :.3 \rt.~nd) 2'14 ("it:.1;.:5). 

The f~cts in that case were that the deianaant executed 
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a bo~ for $700.00 to a party, who sold ~t to a third 

party, (who today would be considered a holder in due 

course). The Defendant attempted to get an injunction 

to stop execution on a judgment rendered against him 

on ~e bond based on the fact that th.e ~;,700. 00 wa.s the 
; 

payt'nent for a gambling debt. There was some evidence 

that; a portion of the $?00.00 bond was .tor payment of a 

gambling debt, but that another portion o.i . .' \;he bond 

represented repayment of a valid loan. 

In deciding that an injunction woulo not be 

issued the Court said: 

If anv part of the bond in 0-Uestion 1;.ias 
on good· consideration,_ a.i.. though the __ Q.Q.na ,..,,---/ 
w~±_c!_.. b~--'!~ id, ... -~t_JJ'~~--.JL_~ow-.:.t .. of Eaui ty, 
upC>n the p:cfficiple that he who a~:>Ks equity 
must do it, would not relieve agEinst 
the judgment except to i;ne extent of the 
gaming consideration. 

The reason why Lei'endant ieels that this case 

ia iµiportant is that the Court in Sl'.'.ipvii tl2 looKed behind 

the ,face o! the instrument, which was a negotiable 

ins:trument, to determine whether or· not ti1~ cor:a.:..d~ratiom. 

could be severable. Ii' the Court was vdlL.ng to sacri-

!ice a certain degree oi" negotiability in ore.er· to 

preserve equity, surely such e. p~'.1ncip1e wou.i.d be even 

more appropriate in a situation such as is present in 
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the caee at bar• where a negotiable instrument is not 

involved. 

The Defendant has examined the la~ on the 

question of severability in other jurisdictions and 

has .f1ound. several cases o! interest. In Keene .Y• 

Harling, (Cal.) 392 P. 2d 273 (1964) the plaintiff sold 

e coin laundry business and some pinball machines to 

Defendant for $50,0QO.OO. The contract stated that it 

the County ruled the pinball machines to be :illegal. the 

price of the contract would be reduced by a sum of 

$150.00 per month. A California statute made it 

illegal to sell pinball machines, and after havir.ig made 

several payments, the De.fend.ant defaulted and set up 

the defense of illegality of contract. 

Important to the determination of the issue 

of this case was a California statute which read: 

I:f' any part of a single consideration for 
one or more objects or if several considerations 
for a single object is unlawful the 
entire contract is void. 

The Court after having discussed the statute 

and issues involved held as follows: 

(a} The rule relating to severability of 

partially illegal contracts is that a contract is 

aeve:ra'ble if the o.ourt can consistent with the intent 

.... 
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of the parties reasonably relate the illegal consideration 

on one side to some speci!ied or determinable portion 

of the consideration on the otller side. 

(b) A contract is not rendered mm-aevt}rable 

merely because the parties did not expressly mal~e 

apportionment of the consideration in the contract. 

(c) The statute, (relating to +...he Cali.f'ornia 

statuite), · was not Lntended to set forth a test o:f 

seve~ability, but 'ather it was intended to state the 

result where the court otherwise determines that 1:1 

partially illegal contract is not severable. 

(d) The judgment awarded to the p'.'..aintif'f 

is affirmed minus en amount of $4,600.00 which had 

been determined to be the value of the illegal pinball 

machines. 
Given the facts of the case at bar· .i.t is clear 

tha.t the California Supreme Court would have little 

difficulty in determining thet the contract was severable. 

Virginia has no c.omparable statute to Ca.lifo1·11iaf stating 

that the entire contract is illegal if any portior: of 

the consideration or objects of the contract er~ 

illegal, yet faced with such a atatute the Ce.l:..fornia 

Court still found in Keene supra that the illegal 

portions of the contract were severable from t.he legal 

portions therein. In accord: Zaxrchek X• Koolvent 
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M!te.l .A,wnin& Corporation Q! America, 283 F ?d (9th 

Cir. 1960). 

In the case of Kessler !• Jef.t'ereon Storage 

Corngration, 125 F ?d 108 (19~1), the facts wer0 that 

the Dant Corporation was a distillery whose pres~.dent 

was one Ganellin. The corporation, through Gn.~ellin, 

entered into a storage contract with the Jefferson 

Company, and at the same time Jefferson end Gan.-i~lin 

executed a contract whereby he was to receive certain. 

ot the profits from the storage contract~ The Dant 

Corporation went bankrupt, and the Trustee claimed that 

since the contract between Gannelin and Jef.ferson was 

fraudulent, because Dant had no lr • .nowledge o.f it . the 

storage contra.ct was also fraudulent because 1 t ·was so 

interwoven and tainted with the fraud. 

Tha Court Of Appeals held as foJJ.ow;-,~ 

(a) The rule is that a lawful promise Made 

for a lawful consideration is not invalid merely 

because an unlawful promise was me.de at the f:ane time 

~ tor tl:i.e !'leIDe' -::on.s.ideration. 

(b) I.:f the obnoxi.ous .feature of' r~ l..':Ontrac.t 

can be eliminated, without impairing ita symmetry as 

a whole, the courts will be 1.nclined to adopt this 

view as the one most likely to express the intention 

o:t: the parties. 
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( c) ·where there r.i_r,~ c.onte . .tned ln ·the same 

instrument distinct engagements or coYensnts 'by which a 

party binds himself to do certain acts, some of which are 

legal• and some illegal, the performance of tho::;e which 
I 

ere legal nu1y be enforced al though the pert:cr:."'..:1a.rce of 

those. which e.re J.llegal may not .. 

(d) The storage contract was enforco2ble 

and was not tainted by the illegal.tty of the other 

agreement. 

Finally in~ Products Corooration .:• C.i~ 

Of No~th Miami, 2141 So ;~d 451 ~ ( 1970) ~ the facts ,,.,ere -·. 
that !Plaintiff entered into e contract wi.tb De 1'·e:n.da.nt 

City 1,of North Miami~ for the ;;mrchn se of a ce:~tain 

tract of land. A clause in the contrect pro~rided that 

the ctty would rezone the property to 11 mul tip::.8 

family use"• such pro:v:lsion being .il lega.l as :".';;Jn.travening 

the Florida State f>tetutee on zoning. 

The Court found that the illegal provis.tons 

1n tlie contract, ~.s to rezonj.:'.1G were seve:·ab1.e ~ and that 

the purchaser could waive th€~ illegel provi.sions 1• pa.y 

tull :consideration, t~.ke the property as it wes 

presently zoned, and could requi:r.e speciLLc per~formance 

o! t~e remaining valid porttons of the contract. 

Plaintiff in its memoran.dum cites Ssch.""ler v. -
Es9hner 146 Va. 1+7 in support of the proposi t:ton that, 
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a contract 1 s not saverabla :L:: !:t hn.s e single c >nsid.er.~tion. 

Pla.intiff is in error on his citation, as ~ 1+6 Va. ~7 is 

the case of Digkerson y;. Board 2£ Supervif!Ors .2£ Albemaf:!! 

Countx;. Therefore~ Defendu.nt :! s unable to respond to 

this qase except tc state that rru:;.;."'!.y courts hav(: fO\L"'l.d 

contracts to be severable: when it a:ppenred from the !ace 

of thie> contract that ther•s wen a. f.i.ngle considc;:.r·ation • 
. 

See Skipwith :!• Strother suera;; Skipw1"GJ1 ~· Cur1.r:dJ~ham. 

supra. 
In conclusion, the f:$c.ts :i.n this case 

would.warrant. a finding by th:Ls Court that tho c.ontrec1: 

in question is severable. and should this Court 

determine that G. port1.or ... of the contract is i 1legel; 

such illegality should be severed from the partJons 

of the contract which are perfectly legal. 

. . 
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IV. WHETHER OR NOT THE PAROL EVIDENCE RULE RENDERS 
INADMISSIBLE EVIDENCE OF PRIOR OR CONTEMPORANEOUS 
AGREEMENTS CONCERNING THE APPORTIONMENT OF THE 
STATED CONSIDERATION 

GRENCO' s contract with NGDC .obligates it to 

pay NGDC a 30% commission for all ot: NGDC • s services ur·,der 

the contract. The contract then breaks down NGDC's pez­

.tormance into three categories~ development lt!nd management, 

promotion, and sales. ·GRENCO now invokes the µa~o1 evidence 

rule to bar evidence of NGDC showing that the parties in­

tended the 30% commission to be allocated between d.evel '>pment 

and management, promotion and sales. NGDC maintains th~t 

stich evidence is a.dmissible in the case at ber~ 

In Virginia, the rule is well settled that 

parol evidence of prior or contelllporaneol'.s oral n.egot.ia:tions 

or st.ipulations is inadm.issib1e to vary, contrac1lct, edd to, 

or explaj,n. the terms of a. complete, unamb.iguou.s~ written 

instrum~nt. 7 !=!•'!!• "Evidence" Section 130 ( 19Lt.9). An 

except;ion to the rule is stated in 7 ,t!oJ. "j~vidence" Sec~tion 

146 (1949) as follows: 

lt is elementary that parol evid€:nce is not 
admisstble to explf!in or und~rt:eke to 
qualify a written agreement when it con­
stitutes a complete statament o.f the bergein., 
it ls equally as elementary that the rule 
does not apply where th~ wri tine· on. J te f@ef!f 
is ambiguous, vague or indefinlte, or does 
not embody the enti.rP A.greemen.t. In such . 
a case, parol evidence ls always admissible, 

,, .... '. 
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not to contradict or vary the terms, 
but to establish the real contract 
between the parties. 

NGDC ad.vences two principal reasons for the introducticn 

of parol evidence in this case. Fi.rst, the contract ir 

questiion. does not embody the ~nt1re agraem~nt between 

the parties. Secondly, the consideration stated on .thf 

f'ace of the instant contract is· ambiguou~ wher1 !~~ad in 

the context of the entire agreement. 

Ini tia.lly, NGDC contends that th8 present ccintract 

does not embody the entire~ or real, agreement between t.he 

partiesg The parties intended for there to be an a.llo<ation 

of the consideration between the three tA.sl<s to be performed 

by NGDC under the agreement.. In this case, the evidence. 

of prior and contemporaneous negotiation.a wcPJ.1d complei e, 

not contradict or add to~ the agreement. 'rl1e ?arol. evj dence 

rule l"IOUld not interpose a bar to the adrni ssion 0f sucl' 

evidence. 7 M·!!· "Evidence" Section 151 ( 1 9'+9~~ :;2 A i .. !l,.§.. 

"Evidence" Sect.1.on 860 (1964). 

Secondly, because the contract ci::i.lls for e 

single consider~t:ton to be apnlted to t.hreP ~tat~d and 

entlr~1 v dlf.fer-"'?nt obl.tgetion.!'. t0 be pr:-r+'ormer:'. by NGDC 1 the 

the pr.opoei tion. that: the f)Onsi/IP.r~tion c! ~'lSF· tn ~. •::-on~ :r~ct 



or deed is open for explanation for any purpose where Lt 

is ambiguous and uncertain. 1 !:!·~· "Evidence" Section 159 

(1949). In SUIDDlers ~· Dame, 31 Gratt. 791 (1879), the 
I 
I 

Virginia Supreme Court put its seal of approval on a 

party's effort to introduce parol evidence to vary a 

recital of consideration on the face of a deed. 
I 

No rule is perhaps now more firmly 
established than that the parties e.:re 
not concluded by the date of the 0.eed. 
or the recital of the consideration. 
thereln. It i.s compet.ent elweys to 
show by any relevant P.vidence tht.it the 
deli.verv was in .feet on a dav dj.:fferent 
from the date (stated in the· deec1), and 
to show the real nature and charac:.t.er of 
tiie-conir<ieration. (emph'asis8UP:Piied) 

31 Gratt. at 804. Here~ NGDC i. s attempttng by pe.rol. to do 
i 

no Jtiore than ~how the ''real nature and cbrir~cter of the 

consideret.j.on. " 
Blose v. Blose, 11B Ve. 16 ( 1 0-'15), stetes the 

·- .. t 

rule that perol evldence is ad.mi ssible to sh0w the rf·al 

considerstlon for 0. deed where thfl' considr~x·p.tj.on wns not 

fUiily and correctly recited :Ln the deed. Th~ d.e~d in 

BloisE;. red.ted F cash considerc"'\tlon when in. f.-:;r:,t the ,.~on­

sideretion 1rra !". (~F..'! sh pl1lS assumption. by the (' "';;«n.tee 0 ::'.' the 

obligation to care for thE> GrP.nt0rs ir; tr""j.r :·,1 n Fte;e. In 

Protesten,!: .§J.:!..!lC<?l).tl !i· §.. Y.• 1'.!!~· 1i;F v~. 103 (1937), 
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that announced in Blose •. In Parrish, evidence of antecedent 

negotiations was allowed to explain one of the consideration 

provisions in a real estate sales contract. Seller agreed 

to sell certain land to buyer. As pert of the consideration 

for the contract, buyer permitted the seller to live on 

the premises three years, after which t:ne sale would be 

consummated. Seller then sued purchaser for three years 

worth of rent for use of the land under the contract. 

Although the contract was silent on the rent i.ssue, the 

trial court allowed evidence o.f prior negotiations which 

established that ae a part of the consideration for the 

contract, buyer was supposed to pay rent to the seller for 

::; ., use of the property for three years. 'rhe high court upheld 

the trial court's action. 

Other authorities are in accord wi ·th Virginia's 

position· in admitting parol evidence to clarify or explain 

the consideration provisions of a written instrument. In 

32 A C.J.S. nsvidence" Section 948 (1964), it is said that -- -
a recital of consideration is not conclusive, and that it 

is always competent to inquire into consideration by parol 

to show the real and true consideration. 'l'he following 

rule. applies to a situation somewhat like thf1t in the case 

at bar: 

Where an aggregete sum .is mentioni3d in e. 
contract as the consideration for ti1e trens­
f er of several .items of property, the actual 
consideration for each item may be shown by 
parol. 
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32 A .£•i·~· "Evid:ence" Section 948 (1964). Here, an aggre­

gate sum is expressed as the consideration for the perfor­

mance of several different tasks under a contract. 

Not only is parol evidence admissible to show 

that the consideration was greater·. l~ss than, or different 

from that expressed in a writing, but it is also admissible 

to show the manner of payment of consideration. 50 Am. Jur. - -
~ "Evidencen Section 1056 ( 1967). .t~ven .more impo:i. .. tantly, 

"The consideration may be appo.r'tioned by parol evidence to 

separate parts of e. transaction which is presumably entire 

but is separate in fact." Ibid. - The decision in Field v. ----
Aust19, 131 Cal. 379, 63 P. 69.:: ('1901), supports this view. 

In Field, plaintiff cont.cactad to sell to 

defendants his brokerage, insurance and real estate business, 

plus business property and shares oL stock in another 

corporation. The consideration -'co be paid uy defcnC.ants 

was divided into cash ar~l..!. notes. Defenci.ants de.f au.l ted on 

the notes and p:J..aintiff sued and .cec,r.Jered. .judgme:nts against 

defenp,ants. The de.t'enses raised by dc:i'endarJ.ts were three: 

1 ) f,ailure of consideration in that the 5'tOCA was u't.~terly 

worthless; t::) that plain'ti.f:C had perpetratec. a .t:'eud in 

repre1senting the stock to be valuable' and 3) that the notes 

· were ,solely in consideration .{o:L.' the stock .:-.md nut for any 

of the other property. 



On appeal, the bigh court reversed the lower 

oOt.\J't jud.1119nt, noting that the defend.ants were entitled 

to a tindiDI on whether the sole conaideration !or the 

aote• was the stock or whether the note& were part of 

the overall payment .!or the entire transaction. The 

Cal1.tornia cour't addressed that issue as foilowiu 

It is true that in the written contract 
an aggregate sum is mentioneu es the 
consideration !or the transfer of the 
property generally, and that, as the 
court says, "no valuation was thereby 
placed upon any 01 the items composing 
the considerat1onJ" end, consequently, 
that prims !acie the contract was en­
tire. But it wes competent for the 
defendant to show by parol testimon:; 
what the consideration in fe.ct was: 
that is to say, that the consideretion 
of th~ notes was the et..ock, P.nd th~ 
consideration .tor the other property 
the $10,000.00 paid in cash. 

63 P. at 6":J). Thus, the contract wou.i..d .tall under the 

pneral rule that where "a number o.l articles are bought at 

the aame time, and a sttpara·te pl' ice agreed upon !or each, 

although tbey &re all incl®ed in one instrument of conveyance, 

yet tne contract, ~or su!f1c.Lent caus~. may l:le rescinded as 

to part and may be enlorced as to t.rt~ 1 .. e5it..n.1.'1. 
11 63 F. at 

294. 'l'he case e.t ·ba.1· u.oes not dl.i.!'7:J:' .trow . it;..l.d on the 

1aaue o! pax·ol ·testimony beJ.ng intro<iuced. t,o :-U°l.OW the 

allooation o.f conaJ.aerat1on. .Ln l"2eld, tne ... ~c>ntract subject 
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matter is separate types of services. Functionally, the 

services end physical articles are the same, and the general 

rule should apply to permit introduction o! parol testimony 

to show the allocation o! the aggregate cash consideration 

to the separate services performed under the contract. 

Quite clearly, and for several reasons, the Court 

should admit parol evidence of prior negotiations and con­

temporaneous agreements between GRENCO and NGDC to show the 

allocation of the gross cash consideration paid by GRENCO 

to the three distinct and separate services performed by 

NGDC under the contract. 'l'he parties intended. such an 

allocation. Thus, the contract does not embody the entire 

agreement ot the parties. Without such evidence, the 

statement of the consideration is uncertain and ambiguous 

on account o! the stated cash consideration viewed in con­

text of the three services to be performed by NGDC. Parol 

evidence is always admissible to cure such a defect. What 

NGDC is attempting to do is to show the real nature and 

character o! the consideration. The parol evidence rule 

does not prevent such a showing. Two special rules come 

into play to permit such evidence in this case. First, 1£ 

an aggregate consideration is stated to be in exchange :for 

several different items, then the actual consideration !or 

each item may be shown. Secondly, as illustrated by Field, 

consideration may be apportioned by parol evidence to 
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separate parts of a transaction which is presumably entire 

but is separate in fact. The services performed by NGDC 

are indeed separable in fact, and GRENCO's caeh considera-

tion should be likewise treated. 

Conclufion 

Based upon all of the foregoing, i.t is Defendant's 

position that (1) the action is barred by the doctrine of 

laehes; (2) Defendant is exempt from the licensing require­

ments of the Virginia. Code; (3) the contract is severable; 

and (4) pe.rol evidence is admissible to show the severability. 

L •. B. Chandler, Jr. 
Chandler & Huff 
415 Park Street 
Charlottesville, Virginia 

Respectfully suhmitted, 

NA'l'HANIEL GH ... SENE DEVELOPMENT 
COH.PORJ\TION 

,,,. ,,..,.·( 

-:...>·-~/:/ / ./ . ~ 
By:./~:y;;7 &. ~{2;..c 

. Counsel 

CERTIFICATE 

I hereby certify that a true copy of the foregoing 

was mailed to Harold R. Bailes, Esquire, on the 26th day 

of November, 1974, at his offices at 400 Court Square, 
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Cher~ottesville, Virginia, counsel !or the Plaintiff. 
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REPLY MEMORANDUM 

The facts and issues before the Court having been previously set 

forth in detail, the plaintiff will here attempt to reply briefly to certain 

points raised in the defendant's memorandum. 

First, as to the issue of whether the action brought by the 

plaintiff herein is barred by the doctrine of laches, it is the defendant's 

contention that Section·S-241 of the Code of Virginia permits the assertion 

of the equitable defense of laches in this action at law. 

,Section 8-241 clearly limits its application to actions on contracts, 

with the result that the defendant has gone to great length in its memorandum' 

to as:sert that the plaintiff's suit is an action on contract. However, as 

the plaintiff has previously pointed out, its action is for money illegally 

had and received and relies in no way upon any contract for recovery. This 

being the case, 1Section 8.:-241 is, on its face, inapplicable and affords no 

basis for the pleading of the doctrine of laches in this case. 

Moreover, even if the Court were to find that the case is closely 

the 
enoug;h related to/contr~ct to render Section 8-241 applicable, it seems clear 

that that section was not intended to and does not permit the legislatively 

prescribed time limits for the bringing of certain actions to be altered or 

obfuscated. This clearly was Judge Carleton Penn's understanding of the 

application of section 8-241, in the case of Dorsey Y:.. Bias .Y.!_ Edward !.:.. 

DeJatnette .Y.!. Michael !.:_Vince!, ~ als. There the question of whether, 

pursuant to Section 8-241, !aches might be plead in action' at law was raised 
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and Judge Penn, in a letter to counsel involved in that case, which letter 

was incorporated into an Order entered in that case, (copies of that letter 

and Order are attached hereto), responded as follows: 

"First, with respect to the plea of laches 
filed by the defendant asserting Section 8-241 of the 
Code of Virginia as his authority and basis, even when 
a statute of limitations exists, it does not appear that 
said Code section can be construed to authorize a plea, 
historically equitable, to render uncertain statutes of 
limitation in actions at law in Virginia in which it 
is contained, all demonstrate that it applies to payment, 
set-off and defenses akin thereto." 

Judge Penn's decision is the only one that your plaintiff has found 

in Virginia that has been rendered on the precise issue before the Court in 

this case and would appear to be dispositive with respect to the issue of 

!aches. 

However, one more point should be reemphasized. That is, even if 

!aches were a permissable defense in this case, the failure of there being 

any harm done or prejudice caused to the defendant by any delay herein 

clearly renders the doctrine of laches inappropriate in any event. 

Second, as to the question of whether or not the defendant is.exempt 

from the licensing provisions of Virginia Code Section 54-749, by virtue of 

its being an owner of property within the meaning of Section 54-734, the 

def ef!.dant in its memorandum has gone to great lengths to research the law 

not only here in Virginia, but also in every jurisdiction in this country to 

try to find some definitive answer as to the meaning of "owner" as embodied 

in the Virginia statute or similar statutes. As has been indicated by the 

defef!.dant arid by the plaintiff, no cases have been found in Virginia which 

provide insight as to the answer to this question. Moreover, it is important 

to note at this point that in no case cited by the defendant in its memorandum 

was the owner of five percent of the stock of a corporation or the owner of a 
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five p.ercent beneficial interest in a real estate investment trust found to be 

exempt under the provisions of the Virginia statute or a sim.ilar statute. 

Although the defendant us gone to great lengths in an atte1q>t to distinguish 

the case cited by the plaintiff as being most nearly in poi~t, that being 

Bleecker Charles Company .!.:. A. ! Q:_ Harrison, ~. 326 N. Y. s. 2d 214 (1971), 

and although the defendant in its memorandum has attempted to indicate to 

this Court that the.New York Statute did not provide an exception to an 

owner of real estate, such is clearly not the case. As was pointed out by 

the plaiatiff in its memorandum filed previously with this Court, although the 

•ew tort •tatutes contain no separately stated exceptions provision comparable 

to the Virginia Code section, it does, in its licensing statute, define real 

e•tate broker as one who deals in real estate for another or on behalf of 

the owner. Therefore, it is clear that in New York there is no requirement 

for one who owns land and who sells it for himself to have a license. 

Accordingly, irrespective of the defendant's position that New York is one 

of five states in the country which does not provide such exception, this is 

just not the case. Therefore, as plaintiff has previously stated, Bleecker 

is the case that it has found which is most clearly related to the facts 

before the Court at this time and would suggest that if any jurisdiction is 

looked to for help in interpreting the Virginia statute, that the Bleecker 

case be given great consideration by this Court. 

As to the other cases cited by the defendant in its memorandum, 

it is not believed that the Court's time would be served by an in-depth 

attempt to either distinguish or to comment upon all those cases, because 

as can be aeen from even the defendant~• memorandum, no case decided in any 

jurisdiction in this country with the exception of Bleecker, has attempted 

to construe the word "owner" as used in a licensing exception statute. 

Therefore, although it is your plaintiff's contention that none of 
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the cases cited by the defendant in the section of its memorandum concerning, 

the statutory exception are in any way determinantive of the issue before this 

Court, perhaps some discussion of certain of the cases cited and certain of 

the arguments made by the defendant would be helpful to the Court. _Accordingly, 

as to the defendant's d.:lawssion of the fact that certain states, including 

the State of South Carolina, provide legislatively that a certain percentage 

of stock is sufficient for a person who owns such stock to come within the 

exemption, it should-be noted first of all ~hat that has been a legislative 

rather than a judicial determination and as such, would appear to have no 

real relevance to the situation in Virginia. Further, to the extent that it 

r-...a...._..._~11-..i=s~ relevant, it should be apparent that in South Carolina five percent 

ownership clearly would not be sufficient and therefore, if any weight is 

given to that statute, it would indicate that a ruling in the plaintiff's 

favor herein would be dictated. Moreover, contrary to the defendant!s 

statement that South Carolina has determined that ownership in a corporation's 

stock is sufficient, it should be noted that in the statute the legislature 

uses the following language; 

"Ownership of stock in a corporation is not 
ownership of in interest in real estate owned by the 
corporation and does not exempt such stock.holders from the 
provisions of this Chapter ••••• 

It is true, of course, that the provision goes on to say that the exemption 

will be applicable if the person owns ten percent, but it is important to 

note that ownership of stock within the definition of the statute is not 

in and of itself sufficient to render a person subject to the exemption. 

The second area of discussion which perhaps merits some considera-

tion, which was dealt with in the defendant's memorandum, relates to the 

Idaho statute and
1
particularly to the case of Haney~ Brown,330P. 2d 982 

(1958). The .'facts of that case are set forth in detail in the defendant's 

memorandum and need not here be reiterated, but it shoud be emphasized that 
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the statutory language specifically provides that the exemption is limited 

.f~ to a situation where the owner sells or disposes of the property "for his 

own account ••• ". Further, as to Haney, it should be recognized that the 
i 

posittion of Haney in that case was much stronger than that of a person who 

merely had a five percent stock ownership, contrary to the defendant's 

assertion. As has been pointed out by the defendant, Haney possessed an 

equi~able right of redemption following a foreclosure for a period of one 

year• He bad been the owner of the property and he had, as such, after 
I 

having been foreclosed upon, a right, by law, to redeem the property for a 

I peri9d·of one year. Haney, in order to protect his interest in the property, 

appafently not having the funds to redeem the property by himself, was 
' 

forced to find someone else to purchase the property in order to redeem 

whatever equity he might have had in the property. Accordingly, he undertook 

to find a buyer and redeemed the property and attempted to consumate the sale. 
I 

Given the facts of Haney, it seems clear that Haney was much more likened to 

the awner which the statute contemplates than is the situation present before 

the Court here, where the defendant has only a five percent stock ownership -
I 

and where the sale of the properties involved in this case bear no relation 

to hi~ ownership interest therein. Here, the remuneration whiCh.is in 
I 

contr9versy is solely that of commissions earned for services rendered in 

I making the sale and is in no way related to the defendant's ownership of stock 

in the. plaintiff, Grenco Real Estate Investment Trust. It is these activities, 
I 

that ~s those where a.person undertakes to sell property for another for 

consi~eration resulting from his services as a salesperson, that are pro­

hibited by the Virginia statute and by the statutes of every other juris­

diction cited by the plaintiff or the defendant to this Court. 

The language of the statute in Ohio is perhaps also worthy of 

some ~iscussion at this point. As stated by the defendant, the Ohio statute 

Sectio'n 4735.01 provides that the licensing requirements as to brokers do 
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not apply: 

"with reference to real estate or any interest therein 
owned by such person, firm, or corporation, or acquired 
on his own account in the regular course of, or as an 
incident to the management of the property and the 
interest therein." 

The defendant points out that under the Ohio statute apparently the defendant 

herein would be able to retain commissions to the extent of its ownership 

interest in the corporation. The plaintiff believes that perhaps th~s is 

true, but would point out something which perhaps the defendant has not 

made 1clear, that is, if we were in Ohio, which we are admittedly not, the 

extent of the commissions to which the defendants would be entitled would be 

only five percent of those retained. It seems that if the. defendant is 

urging the Court to accept that rationale, then it must be willing to accept 

only five percent of the commissions involved in this case. 

A further theory advanced by the defendant in its memorandum is 

that perhaps through some construction of facts in this case, it could be 

found that the defendant had entered into a joint .venture with the plaintiff 

herein and accordingly, should be permitted the benefit of the exemption 

statute. It is your plaintiff's belief that in a situation such as this, 

that is where one of the parties merely has a five percent interest in the 

property of the other, that under the rationale of none of these cases cited 

by the defendant, would a court find that a joint venture existed. Moreover, 

with respect to the first case cited by the defendant, that is one involving ·, 

Michigan law, there was a specific statu~ory exemption for joint adventurers. 

In Virg:l:riia, there is no such exemption and therefore any discussion of that 

matter seemed to be of little persuasion. The important factual distinction 

between the present case and those cited by the defendant is that there was 

no undertaking by the parties to enter into this venture and to share the 

profits and losses therein. Rather the defendant's share of the profits was 

limited to its five percent interest in the plaintiff'sreal estate investment 
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trust and its exposure to loss limited to its investment. Moreover, any 

joint venture theory contemplates that those parties who undertake a joint 

venture shall continue through the duration of the joint venture. As has been 

indicated to this Court, the defendant's interest was, prior to the duration 

of the development of the Wildwood Valley tract, transferred to some other 

party. Thus it would seem to the plaintiff herein that any attempt to 

char~cterize the arrangement between the plaintiff and the defendant as a 

join~ venture is without merit. 

One further area discussed by the defendants in their memorandum 

under the section dealing with the statutory exemption merits further comment. 

That area deals with the defendant's attempt to distinguish the cases of 

Rhode Island Hospital Trust Co. v. Doughton, 270 U.S. 69 (1926), and 

Holly Sugar~· y. McColgan, 18 Cal. 2d 218, 115 P. 2d 8 (1941). The 

Courts in those cases held that ownership of stock in a corporation is not 

equivalent to the ownership of the property belonging to the corporation. As 

was pointed out by the defendant, both these cases did involve the area of law 

revolving arou,Ji.d the field of taxation. The plaintiff also concedes that 

there are certainly cases in the area of taxation in which words might have 

peculiar meanings and court decisions should properly be considered in that 

light. However, although the plaintiff admits that the factual situation 

certainly had some part to play in the decision of the Courts in each of 

these cases, as certainly do the facts in all cases, that the Courts, 

particularly in the Doughton case, a United States Supreme Court case, dealt 

specifically with the question of whether or not mere stock ownership in a 

corporation constitutes ownership of the property of the corporation. There 

the Court held that it did not. The Court went on to point out a shareholder 

may share in the company's earnings, through dividends, and may take a 

proportionate share of the residue upon such future dissolution, but pointed 

out that such shareholder does not ewn the property of the corporation. 'nlis 
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does not appear to be the type of decision in the area of tax law which 

relies on any peculiar definitional problem and being a United States Supreme 

Court decision on point, would appear to be dispositive as to the issue herein. 

In summary, a lot has been said both by the plaintiff and the 

defendant in their ~moranda submitted to this Court concerning the question 

of the statutory exemption and the meaning of the word "owner':' incorporated 

therein. Yet, in the final analysis, the question that we are ultimately 

faced with remains; what was the intention of the Virginia General Assembly 

in enacting Section 54-734 and specifically, what meaning is to be attached 

to the word "owner" within.that section? The defendant contends that the 
/ 

ownership of any stock or of any interest is sufficient under the statute 

to constitute one an owner. If this is to be the construction that this 

Court or that any Court should put upon the statute, it must first realize 

that .in so doing it completely frustrates the whole legislative scheme with 

regard to the requirement of a real estate license for a person who undertakes 

to sell, for consideration, the real estate of another entity. This is so 

because if the defendant's construction is to prevail, a corporation, or any 

person owning real estate, could convey to a third party a share of its stock 

or some other interest in the property and thereby permit that third party 

to completely avoid any of the licensing requirements of the Virginia Code. 

It seems clear that this was not the purpose behind Section 54-734 and for 

. this reason, the Plaintiff urges this Court to construe that section as not 

permitting the owner of a five percent interest in a real estate investment 

trust to benefit from the exemption therein provided. 

Third, as to the issue of whether or not the contract is severable, 

the 4efendant's main thrust is that a portion of the contract may have been 

illegal while another portion might have been legal, and that that being the 
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case, that portion which was legal should be severed and continued in effect 

and only that portion which was illegal rendered void. Numerous cases have 

been cited by the defendant, such as Bristol v. Dominion National ~. 153 

Va 7l (1929), which stand for the proposition that where a contract deals with 

a varietY of subjects, some of which are valid and some of which are illegal 

and thus void, "those which are valid will be upheld if they are not so 

interti.Toven with those that are illegal as to make divisibility impossible." 

(See defendant's brief at page 35). Certainly this is the law and the plain-

tiff would in no way intend to take issue ori this point. However, the critical 

distinction between the cases cited by the defendant and the case present 

before the Court is that the segments of the contract here involved which may 

represent activities which are in fact not forbidden by statute ·.!,!!t so 

interwoven with those that are illegal so as to make divisibility impossible.· 

The important element of this contract, a fact which apparently the defendant 

here either has not or refuses to recognize, is that the entire consideration 

that the defendant was to receive under the contract" was contingent upon there 

being sales of property. If there were no sales, there was to be no consider-

ation. Therefore, in view of that fact, all consideration was inextricably 

linked to sales, and since the sale of real property is specifically that 

activity which is prohibited under the statutes of Virginia where the person 

so selling, provided he is selling the property of another, is not licensed 

is il!lPOSS:i.ble. 
in accordance with the relevant sections of the Virginia Code, severability/ 

Even if this Court were to attempt to segregate out those portions 

of th~ contract which represented payments for services which were permissable 

and which did not require a real estate license, this task would be impossible. 

As the defendant has pointed out at page 38 of its memorandum, the three 

separate functions set out in the contract were first, managing, second, 

selling, and third, promotion. Of these three functions, taken in the best 
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light, only that of managing, in the sense that it involved some development 

and other management activities which may or may not have been contemplated 

by the General Assembly as constituting brokerage activities, could possibly 

involve activities for which.no license is required. Certainly those other 

two activities, that is the function of promotion and the function of sales, 

are clearly so interlielated to the activities of selling as to be 1mput1b.&.u.&.c:: 

to segregate on any rational basis. Accordingly, applying all those cases 

which have been cited by the defendant to the facts before the Court in this 

case, it seems that there can be no possible construction which would render 

this contract severable along the lines set forth by the defendant. 

The only case which the defendant cites which would appear, on its 

face, to avoid the question of whether or not the illegal was interwoven W'ith 

the legal appears to be the case of Skipwith y. Strother, 3 (Rand) 214 (1825). 

That case involved the question of the severability of a negotiable bond, and 

the Court in that case permitted the consideration to be allocated to that 

portion of the bhnd which represented valid consideration. One crucial 

distinction between that case and the case before the Court here is the fact 

that the Court there was sitting in equity. As was indicated in the quotation 

from that case in the defendant's memorandum at page 41, the Court said the 

following: 

If any part of the bond in question was on good con­
sideration, although the bond would be void, at law, 
a Court of Equity, upon the principle that he who 
asks equity must do it, would not relieve against the 
judgment except to the extent of the gaming 
consideration. 

Therefore, as the Court there indicated, if the case had been at law, as is 

the present case, the total consideration would be void. 

The defendant goes on to discuss cases in other jurisdictions 

concerning the question of severability but it is the plaintiff 'a belief 

that since there are cases in Virginia which appear to address themselves to 
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the question of severability, that those cases would be decisive. Thus, 

in summary, since the contract is on its face complete and unambiguous and 

since there is no apportionment of the consideration among those elements 

or designated services for which th~ consideration is to be paid, ~nd since 

the Virginia law is that where a contract provides for a single consideration, 

that the contract is entire and not subject to being severed, the plaintiff 

urges this Court to find that this contract is not severable. 

Fourth, as to the question of whether or not the parole evidence 

rule renders inadmissable evidence of prior or contemporaneous agreements 

concerning the apportionment of the stated consideration, the defendant's 

position, as stated in its memorandum, is that the parole evidence rule 

would not be applicable in the situation before the Court. AB the defendant 

points out, in Virginia the rule is well settled that parole evidence of 

prior or contemporaneous oral negotiations or stipulations is inadmissable to 

vary, contradict, add ·to, or explain the terms of a complete, unambiguous, 

written instrument (defendant's. memorandum at page 47; 7 M.J. "Evidence" 

I 130 (1949). The contract before the court is complete; it provides for a 

stat,ed service to be performed; it provides for a definite consideration and 

a definite time for performance. Moreover, the contract as written is 

unambiguous. Finally, the contract is written. Given these facts, any parole 

statements prior to or contemporaneous with the execution of that document are, 

by rule of evidence, inadmissable. The defendant has gone to great lengths 

to argue that there were other intentions that were not embodied in the 

agreement and it argues that they should be permitted to present evidence on 

thos>e points. However, before any of that evidence should be considered by 

this Court and before any of those arguments should even be considered, this 

Court must first make a determination as to whether the contract is, on its 

face, complete and unambiguous. It is your plaintiff's belief that on the 
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face of the document there is a written agreement which is complete in all of 

its terms, which is specific, and which is tmambiguous. This being the case, 

the parole evidence rule would interpose a bar to the admission of any 

evidence to vary, contradict or add to its terms. Moreover, one further 

thing perhaps should be pointed out; that is,that the construction that the 

defendant urges this Court to believe was in fact the agreement is that the 

parties contemplated that the defendant would be paid for certain of its 

services irrespective of whether or not there were sales. This is clearly 

not th~ case as the contract provides that all consideration due to the 

defendant was based upon sales. Not only was there no allocation but there was 

a specific provision that the consideration was tied directly to sales 

activities. Therefore, not only does the defendant ask to submit parole 

evidence to add to what is, on its face, an entire agreement, but to 

specifically contradict the terms of that agreement. Suuh evidence, being 

prior or contemporaneous to the execution of this agreement, is inadmissable. 

In conclusion, in view of all of the foregoing, the plaintiff urges 

the Court to find: (1) that the doctrine of laches cannot properly be plead 

at an action at law such as that before the Court, and that even if it were 

proper to assert !aches as a defense in this matter that, based upon the 

facts before this case, the doctrine of laches would be inapplicable; 

(2) that the defendant is not an owner within the meaning of the Virginia 

Code Section 54-734 which exempts owners from the requirements of obtaining 

a license prior to selling real estate; (3) that the contract, being entire 

and the consideration single and inextricably interwoven, is not capable of 

being severed; and (4) the contract having been found to be both entire and 

unambiguous, parole evidence is inadmissable. 

Respectfully submitted, 

GP:Dl~:_KTE INVESTMEN} TRUST 

By: ~f?, ~ 
Counsel 
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Bailes, p.q. 

By~~~:x...~~~~...::.__::~.=..::::~~~-
400 Court Square 
Charlottesville, Virginia 

CERTIFICATE 

I hereby certify that I have mailed a copy of this reply memorandum 

on the 6th day of December,· 1974, to L.B. Chandler, Jr., Esq., Chandler and 

Huff, 415 Park Street, Charlottesville, Virginia, 22901, Counsel for the 

defendant herein. 
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ORDER 

In this case Plaintiff, Grenco Real Estate 

Investment Trust, filed a motion for judgment against 

Defendant, Nathaniel Greene Development Corporation, for 

c•rtain monies paid by Plaintiff to Defendant under the 

terms of an agreement between them which Plaintiff alleged 

was illegally ·.entered into by Defendant. To this motion 

for judgment the Defendant demurred, after whi~h the Court 

O~dered Defen~ant to state its grounds for the demurrer. 

This was done and argument was had, after which the Court, 

by Order, overruled the demurrer, to which ruling the 

Defendant duly objected and excepted prior to filing its 

plea of !aches and grounds·of defense to such motion for 

judgment and its counterclaim for certain monies alleged 

still due from Plaintiff to Defendant under further terms 

of such agreement. 

Plaintiff responded to the plea of laches by 

asking that it be set down for argument; and to Defendant's 

grounds of defense Plaintiff demurred. 

To Defendant's counterclaim, Plaintiff also 

demurred. 

Upon consideration whereof be it now ORDERED 

and ADJUDGED that in accordance .with.Rule 3:8 of the Rules 

of Court Defendant's counterclaim (with Plaintiff's demurrer 
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th~reto adhering) is hereby severed from the claim in chief 

heteinbefore made by Plaintiff, such counterclaim hencefort-.h 

to be heard und tried as a separate action. 

ENTER: 

DA'l'E: 

we, Ask For This: 

Harold R. Bailes, p.q. 
Bailes, Lindstrom & Tucker, Ltd. 
400 Court Square 
Charlottesville, Virginia 

Counsel for Plaintiff 

L .. B. Chandler, J~ .. ~/p.d. 
Ch~ndler, Huff & ~6d, Ltd. 
415 Park Street 
Charlottesville, Virginia 

Counsel for Defendant 
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ORDER --
This case, from which Defendant's counterclaim 

has previously been severed, came 9n to be heard upon Plaintiff's 

dert\Urrer to Defendant's grounds of defense and upon Defendant's 

pl~a of lachea, which had been set for argument. 

Upon consideration whereof, the Court having again 

maturely consi.aered the memoranda filed by the parties prior 

to its having overruled Defendant's demurrer to Plaintiff's 

motion for judgment, now then the Court did, and doth hereby, 

rea,ff irrn the rulings based upon which it overruled Defendant's 

said demurrer, which said rulings were set forth in an order 

of this Court entered on June 6, 1974, said order being a 

part of the record in this case, and the Court doth further 

rul~ that even if Plaintiff had possessed the actual knowledge 

attributed to it in Defendant's grounds of defense, nevertheless .. 

such knowledge would be no defense to Plaintiff's claim herein. , .. 

Accordingly, the Court doth hereby ORDER and ADJUDGE 

that, in consequence of Plaintiff's demurrer to Defendant's 

grounds of defense and its ruling set forth above, paragraphs 

10 and 11 of such grounds of defense are hereby struck out 

as neither stating any sufficient defense nor alleging anything 

mat~rial to any defense otherwise pleaded. And to every 

ruling and adjudication in this paragraph the Defendant, 

1 
having fully stated its contrary view, did duly object and 

except and continues to object and excep.!J /3d5NJ l'/"w /'If' 

G JfrNr.-1/5 5~T /"C .><?/I /V /.)t• /•(-_r/)r/~/) J m "~ V/f/'1,...; " . ~ I 
. I 

C /:?- -r iV /( ( 'U.JI< I} 0 ,>--li,.J.Jic.;I /1,,r{r /4 /~r 
l' .-'-
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But upon consideration of the further memoranda 

heretofore filed by the parties, the Court is of the opinioft 

that paragraph 12 of Defendant's grounds of defense, which 

relies upon an exception in the first sentence of Section 

54-734 of the Code of Virginia, would, if proved, be a valid 

defense to Plaintiff's claim. Accordingly, be it ORDERED 

and ADJUDGED that Plaintiff 'a demurrer to Defendant's grounds 

of defense is, except insofar as sustained in the preceding 

paragraph hereof, hereby overruled. _And Plaintiff having . . 

fully stated its pos.ition to the contrary, did duly object 

and except to the·~uling and adjudication in this paragraph • 
..... . 

And_tblt·Court, having thus disposed of Plaintiff's 
. 

demurrer upon the .baeia stated in the two preceding paragraphs, 
;', • ·~,..,'. I • 

' .. "'at' - .. 
does not at ·~~~-~·tJ.me rule upon the other questions raised 

by such demurrer and addressed .by the parties in their 
./11·:.:.·~· 

memoranda, to-witc. · whether the said agreement is severable 

so as to permit apportionment of its consideration with respect 

to the various functions to be performed thereunder, and 

whether parol evidence may be received in furtherance of 

any such apportionment, because the Court is of the opinion 

that its prior rulings on the Plaintiff's demurrer render 

it u_nn~cessary to decide these issues at this time. 

The Court, upon consideration of counsel's arguments 

concerning the applicability of the doctrine of laches, 

doth further ORDER and ADJUDGE the Defendant's plea of the 

doctrine of !aches is insufficient in law; and Defendant 

having fully stated it• position to the contrary, did to 

this ruling object and except. 

Thereupon, Defendant moved the Court for summary 
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judgment against Plaintiff on the claim stated in Plaintiff's 

motion for judgment; and as grounds therefor did allege, 

in addition to the admissions made in the motion for judgment 

andi grounds of defense, that: (1) Plaintiff is a real 

estate investment trust organized under the provisions of 

Chapter 9 of Title 6.1 of the Code of Virginia (theretofore 

•• 

§§6-577 et seq. of such Code functioning internally as would 

a corporation); (2) That a·t the time Plaintiff was organized 

it issued certificates of interest totalling 2633 1/3 shares 

of which 133 1/3 shares or 5.1\ of those outstanding were 

issued to Defendant, and (3) That this state of affairs 

re~ained the same throughout the period relevant to this 

case. 

To this motion for summary judgment Plaintiff 

re$ponded by admitting the facts therein alleged and by 

alleging that:.'. (1) That the Defendant did not possess 

a Virginia real estate salesman or broker's license at all 

relevant times herein; (2) That at no time during said 

period was the Defendant a trustee of such trust, and (3) 

That at all times during such period the land which was the 

subject of the agreement aforesaid was held by Plaintiff 

in its trust name and not in the name of its trustees, 

all of which facts the Defendant admitted; and further 

the Plaintiff denied that, based upon all of the facts 

adlnitted herein by both parties and the admissions made in 

th~ pleadings, the Defendant was entitled to summary judgment. 

After mature consideration of such motion, the 

Court was of the opinion that based upon the admissions 

mentioned in the preceding paragraph the Defendant had 
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substantially made out the defense set forth by it in 

paragraph 12 of the Grounds of Defense and was therefore 

entitled to summary judgment in its behalf. Accordingly, 

be it hereby ORDERED and ADJUDGED that Defendant's motion 

for summary judgment be, and it hereby is, granted; and 

Plaintiff, having fully stated its position that the defende 

set forth in paragraph 12 of Defendant's grounds of defense 

is insufficient in law, did duly object and except to the 

ruli;ng and adjudication in this paragraph.I /J/':i<.~J V/-:t'""" 7/ . .,1.r • .::.,,.,.,..,. 

Sl·r · tro"'-rd IN ~'/11M1~'j fac~/'frY/JV/f wtf1c11 ~e 19 /l1Mr C!f' 7'Jt ~r ~' 
Upon further consideration whereof, be it hereby ~ · ~~' 

finally ORUERED and ADJUDGED that Plaintiff· recover nothing 

of the Defendant in this action and that Defendant recover 

from the Plaintiff its taxable costs heretofore in such 

action expended. 

And to the judgment contained in the preceding 

paragraph Plaintiff did also object and except for the 

reasons it gave in making its other objections set forth 

hereinabove. ·:. 

ENTER: >n. 
udge 

DATE: . :kt. // le; ?G:, 

I 

Seen and Excepted To: 

Virginia 

Cou'nsel for Defendant 
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2901 
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1971 

Seen and Excepted To: 

BAILES, LINDSTROM & TUCKER, LTD. 
400 Court Square 
Charlottesville, Virginia 

Coun$el for Plaintiff 

. ~ . 
..,: ... 
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t-.OTICE OF .AVi.,EAL 

Pursuant to Rule 5:6 of the ~upreme Court of Virginia comes 

now the plaintiff, Grenco h~al Estate Investment Trust, by its coun 

sel, and hereby gives notice of an appeal from that final order 

entered in the above-styled case by the Circuit Court of Greene 

County on February 11, 1976. A statement of facts, testimony or 

other incidents of the case is to be hereafter filed. 

Also pursuant to Rule 5:6 of the Supreme Court of Virginia. 

furt~er comes the plaintiff, Grenco Real Estate Investment Trust, b 

its counsel, and assigns hereby the following errors of the trial 

court in such case: That in such order it did----

A. Erroneously rule that, under the exception containe 
-

in the first sentence of section 54-734 of the Code of Virginia, 

one who owns 5. l>~ of· the capital shares of a real estate investment 

trust is, without more shown, an owner of real estate held in the 

ame of such trust and thus exempt, with respect to transactions in 

real estate, from the requirements of Chapter 18 of Title 54 

f such Code.; 

B. Erroneously determine, in virtue of such ruling, tha 

aragraph 12 of defendant's grounds of defense, which set up the 

situation referred to in paragraph A above, would, if proved, be a 

alid defense to plaintiff's claim for the return of commissions 

aid by plaintiff to defendant for bringing about sales of real 

16t 
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estate owned and held by plaintiff in its trust name during a perio 

when-defendant was not licensed as a real estate broker or salesman 

under Chapter 18 of Title 54 of such Code; 
I 

C. Erroneously overrule, in virtue of such determinatio , 

plaintiff's demurrer to defendant's grounds of defense; 
I 

D. Erroneously decide (where the facts were as admitted 
' 

by the ~arties as recounted in ~uch order) that the defendant had 

made ou} a complete and sufficient defense under paragraph 12 of it 

grounds: of defense; 

E. Erroneously sustain, in virtue of such decision, 
' 
' defenda0t's motion for summary judgment in its own behalf; and 

F. Erroneously render judgment for defendant, based 

upon it~ having overruled such demurrer and sustained such motion. 

I 

WHENCE the foregoing Notice of Appeal and Assignments of Err r: 

GrtEf\<CO HEAL ESTATE Il\VEST,\i\El\T TRUST 

BY: 

Bailes,i Lindstrom & Tucker, Ltd., p.q. 

BY: ~al,/ 4. {J:,N.·~ 
!400 Court Square 
!Charlottesville, Virginia 

CERTIFICATE 

I 

;I hereby certify that on this the .$J:b- day of March 1976 I 

did mai:l a true copy of the foregoing to L. B. Chandler, Jr., Esqui e. 

of Chandler, Huff ~ Wood, 415 ~ark Street, Charlottesville, Virgini , 

counsel! of record for def end ant. 
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000 

VS AT LAW 

K STREET 

ESVILLE, VA. 

801 

GRENCO REAL ESTATE 
INVESTMENT TRUST, 

Appellant 

THANIEL GREENE DEVELOPMENT 
ORPORATION ·' 

Appellee 

NOTICE OF ASS.£GNMENT OF CROSS-ERROR 

o The Honorable Lelia D. aickers, Clerk Of The Above-Styled Court: 

Pursuant to Rule 5.6 of the Rules Of The Supreme Court Of 

irginia the following are assigned as cross-errors to the judg­

ent of The Circuit Court Oi Greene County, Virginia entered on 

ebruary 11, 1976, from said judgment which the appellant has 

!led its notice of appeal and assignment of error in this Court 

1976. 

1 • 'rhe.t the Court erred in striking out paragraphs 10 

11 of Defendant' s grouncts df defense wherein defendant had 

lleged that Plaintiff coulc~. not rely upon an alleged illegal 

ontract as its basis for recovery, and that even if the contract 

. ere illegal, Plaintiff would have stood _!B pari delicto with 

efendant concerning the alleged illegality, and therefore would 

ve been precluded from recovering on the contract. 

2. That the Court erred in ruling that even if Plaintiff 

ad actual knowledge that Defendant did not possess a real estate 

icense at the time the contract was executed, that such knowledge 

ould not be a defense to Plaintiff's claim as alleged in the 

tion for judgment. 

"' ......... f (}3 



3. That the Court erred in ruling that the Defendant's 

plea of the doctrine of laches was insufficient in law. 

NATHANIEL GREENE DEVELOPMENT CORPORATION 

L. B. Chandler, Jr. 
Ralph E. Main, Jr. 
CHANDLER,, HUFF & WOOD, LTD. 
415 Park Street 
Charlottesville, Virginia 22901 

CERTIFICATE 

iI hereby certify that a true copy of the foregoing 

assignment of cross-error was mailed to Harold R. Bailes, Esquire, 

400 Court Square, Charlottesville, Virginia, counsel for appellant, 

on this /.~t:t: day of March, 1976. 
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