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GRENCO REAL ESTATE INVESTMENT TRUST
N Plaintiff
V. A : MOTION FOR JUDGMENT
NATHANIEL GREENE DEVELOPMENT CORPORATION ; ‘ y
Defendant

To the Honorable Judges of said Court:

Comes now the Plaintiff, GRENCO_Real Estate Investment
Trust, by Counsel and moves the Court for judgment agaiﬁst the
Defendant, Nathaniel Greene Developmént Corporation for the
following reasons: |

1. The Defendant, Nathaniel Greene Development Corpdration,
is a Virginia corporation whose regisféred égent is Larry E. Lamb,
Court Square Building, Stanardsville, Virginia.

2. On December 15, 1970, the Defendant entered into an
~agreement with the Plaintiff, which agreement provided for the
payment by the Plainiiff to the Defendant of a thirty per cent (30%)
commission based on sales of properties owned by the Flaintiff.

(a copy of this agreement is attached hereto as Exhibit A and made
a‘part hereof.) |

3. Pursuant to the agreement of Decémber 15, 1970, numerous
sales were solicited and consummated through the activitiés of the
Defendant, as agent for the Plaintiff.

4, In consideration of the Defendant's activities as
Aselling agent, the Plaintiff paid to the Defendant such commissions
totalling Forty-Nine Thousand One Hundred Six and 53/100 Dollars
(549,106.53). o o

5. That the Defendant, Nathaniel Greene Development Cor-

poration, at the time of entering into the contract and continuing
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JUntil the time of tae filing of this motion for judgment was not
licensed as a real cstate salesman or broker, as required by Vir-

ginia law, Virginia Code Annotated, § 54-749,

6. Since the Defendant, Nathaniel Greene Development Cor-
poration, did not have a license issued by the Virginia Real Estate
Commission, the aforementioned agreement was_ehtered into by the

Defendant in violation of Virginia Code Annotated, 8 54-749; and,

accordingly, the real estate commissions referred to aboye were
villegally obtained by such Defendant. »

7. Because the sum of Forty-Nine Thousand One Hundred Six
and 53/10C Dollkrs ($49,106.53) was paid to the Defendant, Néfhaniel
Greene Development Cérporation, pursuant to a contract entered into
illegally by such Defendant, that sum represents moniés had and-fe;
_ceiyed by the Defendant, Nathaniel Greene Development Corporation,
to which it had no lawful claim. - )

8. On Decembgr 4, 1973, the Plaintiff through its Coun;el
made demand upon the Defendant for the return to the Plaintiff of
the sum of Forty-Nine Thousand One Hundred Six and 53/100 ($49,06.53),
the commissions paicd as aforesaid.

9.. The_Defendant has refused to meet the demand and has.
'taken the.position that no money is owed by the Defendant to tﬁe
Plaintiff. - - f

VHEREFORE, the Plaintiff, GRENCO Real Estate Investment Trust,
moves the Court for judgment declaring the agreement dated December
- 15, 1970 unenforceable against the'Plaintiff; GRENCO Real Estate
Investment Trust, and further requests judgment against the Defendant,
Nathaniel Greene Development Corporation, for the sum of Fdrty-Nine.

 Thousand One Hundrec Six and 53.100 Dollars (349,106.53) together
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with its costs in this matter expended.

GRENCO REAL ESTATE INVESTMENT TRUST
_ y -
By / . Yo
, ounse

ROBERT M. MUSSELMAN
Y /
By

Harold J]. Bailes
413 Seventh Street, N.E.
Charlottesville, Virginia 22901

ZTRT M. MUBBELMAN
TYORNEY AT LAW - A Rl 272 “'*" /’/'/"’ f ‘.'.‘L/.(.'....‘.‘ ......
AR CTTESVILLE, VA, \',‘/“41/4/ f (J“U / L '
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CONTRACT

The parties hereto understand and agree as follows:

That for and in consideration of a commission fee of 30%, payable

by GRENCO to Nathaniel Greene Development Corporation, computed
on the c¢ross selling price of GRENCO-owned land, timber sold

during the term of the contract and other commodities and services

and the gross income received as interest on sales contracts
originated by Nathaniel Greene Development Corporation, the
undersigned agree and bargain that the Nathaniel Greene Develop-
ment Corporation will handle the GRENCO real estate project
(Shifflett 265 acres) as follows:

Management:

1.

" Plan, develop, promote and sell the GRENCO lands. Nathaniel

Greecne Development Corporation would supervise all construc-
tion d=legated to it insofar as it was directly related to
clearing, road construction, building of lakes and water
systems as would relate to the project development of land
for initial sales.

(a) CFENCO,will{bear all construction costs other than
supervisory work. ‘

(b) GRENCO will authorize spending for surveys and
construction costs in all areas not specifically

delegated to Nathaniel Greene Development Corporation's
discretion. '

(c) GRENCO will periondically authorize a sum of money,
initially to be $1,000, hereby authorized to be used
by Nathaniel Greene Development Corporation's discretion
in any phasc of construction and purchasing of supplies.

Promotion:

1.

Advertisement, Promotion and Sales:

Nathaniel frcene Development Corporation is to bear all costs
of advertising and promotion, securing of salesmen and »aying
of salesmen's salaries and commissions.

LIMITATIONS:

Nathaniel Greene Dnvelopment Corporation is not obligated to

e+ nd ecither directly or indirectly for advertisement and
promotion a sum greater than 5% on the first $50,000 of sales
7 1/2% of next $50,000 of sales, and not more than 10% of
total s1les in excess of $100,000.

K




Construction:

1. any work performed by the Nathaniel Greene Development
Corporation for which payment will be required such as.
construction, mowing, clearing, etc. will be submitted to
GRENCO for prior approval or performed on a contractual
baSl%.

Pl 1 -
Aiee b 15 100

dommissions:

l. Commissions payable are subject to closure and are considered
earned by closure of sale by deed.

2. Nathaniel Greene Development Corporation is to receive 1/2 of
its commission at time of sale and the balance of its com-
mission. at the end of each month unless otherwise mutually
agrecd. Commissions are to be adjusted quarterly with respect
to overall project gross income. 1In the event such balances
as arc owed Nathaniel Greene Development Cormoration are not
paid in cash when due then such balances will be paid to
Nathaniel Greene Development Corporation in notes, with
interest to be negotiated not to exceed a six-month term
with extensions and rates of interest negotiable after such
due date or in secured Real Estate Notes of GRENCO as GRENCO
may clect, but GRENCO will repurchase such notes with cash
other than from capital when such cash is on hand..

Pricing:

Nathaniel Greene Development Corporation will cevaluate
property being held for sale and will submit its proposed
sellinq prices to GRENCO for approval before any oroperty

is sold unless otherwise mutually agreed. Any rcductions in
aprroved pricing greater than 10% must be approved by GRENCO.

cAdministrative:

GRENCO is to bear all administrative costs such as l2gal
services, contracts, forms and printing costs other than
those related to advertisement, promotion and management.
athaniel Greenc Dcvelopment Corporatinn will : rovide all

‘okkeeping services related to sales -nd the shifflet*
property during the Lerm of the contract and wil: further
handle collections on sales which they origicatod during

he term and said collections are to cxtend for one year -
after the term of this contract.

1




Term

Date:

of Contract:

This agreement is to run for one (1) vear from date hereof
with autcimatic one (1) year extension of terms unless sixty
(60) days written notice of rescission is mailed or delivered
to the other party prior to the end of any onc year term.

In the event GRENCO resc1nds this contract, it is agreed that
GRINCO will pay to Nathaniel Greene Development Corporation
A1l advertisement and promotional costs incurred to date

~r the normal 30} commission of gross project income on
sales, contracts, cetce., originated by Nathaniel Greene
bevelopment Corporation, whichever is greater.

During the term of this contract the Nathaniel Creene :
Development, Corporation will be the exclusive marketing agent, .
and GRENCO will not sell without Nathanlel Greene Development -
Corporation's permission.

A 14 P70 Signed: GRENCO IN//'ST'\’IENT TRUST
BY_ )%/ Blys Jorire
Truotee
'/ o T gt

By /7
glgned NAT

'l 7u.1fv
Trustee

NE DEV. CORP.
N V) p%&b(“

7”) Title
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PROOF OF SERVICE

Pirginia:
IN THE ClRCUl_T CouRrTt oF THE COUNTY OF GREENE

Grenco Real Estate Investment Trust

v.

Nathaniel Greene Development Corpofation

SHERIFF CQUNTY OF GREENE, VA.
' BY » DEPUTY SHERIFF.

(Use the space below if a different form of return is necessary)

, — ‘ v
Retumed and ﬁ]ed the...of8 L. day of......2\ //kkﬂm A% 2 O/ SR UTEUIUNTURNT b A e

LELIA D. BICKF{)S. CLERK. |
Y iz (4444 L...., DEPUTY CLERK.




VIRGINIA: 1IN THE CIRCUIT COURT OF THE COUNTY OF (BN

WLENCO GEAL BSTATE INVESIMENT TRUST | \
Plaintiff
Ve | - DEMURRER

NA”HANIEL GRAEEZTE DEVELOPMENT CORPORATION
Defendant

Comes now the defendant, Nathaniel Green? Development
Corporation, by counsel, and says that the motion for judgment

horainbefore filed by the plaintiff is not sufficient in lew.

-

By - ;/(:7 -

codnigel

BN BEAEN
N
e oy

L. B. Cm)-dler';/ s

Chandler and iuif

415 Park Street
Charlottesville, Virginia 27901

CERTIFICATE

I hereby certiiy that on the 10th day of Jenuary, 1Q7h
a tiue copy o the foregoxng Demurrer was ma¢lnu to Haroid R.
Bailles, Lsquire, 41% Seventh Street, N. L., Charlottesville,
Virginia, counsel for plalntili. '

NATHANIELAGR§EHE DEVELOPMENT CORPORATION,




~ Robert M. Mu:selman, p.q.

VIRGINISAs  IN THE CIRCUIT COURT GF GRAwNE COUNTY |

GRENCO REML ESTFTE INVESTMENY THUST :
' _ , X
Plaintifs
v. : MOTION FOR A summr
: _ ] OF GROUNDS FOR. DEMURRER
KETHANIBL GRUENE DEVELOPMENT CORPORATION & ,
lefendant s ;
s ;

To the Honorable Judges of said Court:

Comss uow the pleintiff, Grepeo Resl kstate Investzent i‘mmt, by
counsel, ané moves the Court under Section 8-99 of the Coda of Mg
to enter 8n aorder requiving the defendant, Nathanisl Greens Dmrqlomt
Corporaticn, to file & statement satting forth the grounds for itb
demurrer filed in the above—etyled watter on the 10th d&y of Janurry,
1974,

Respactfully submitted ,

4
~y -

/ s
W f) x/u(dv.’(’,f’/;

Qounacl

413 Saventh ‘treet, N.E,
Cherlottesvi le, Virginia 22901
I hersby certify that on the 13th 'aay of Januvary, 1974, a w
copy of the foragoing Motion wac mailsd to L.B. Chandler, Jr., 3sg utm,
Chandler and Huff, ;15 Perk Street, Charlottesville, Virginis, 22901,

Counsel for the defendant. ' '

/ﬂ//i/%f// /d fg;;z é » ‘«
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GRIENCO AEAL ESTATE INVRSTHAENT TRUST

Plaintiff

ORDBR

Ve

%/ THANIBL GHEENE wa)mzm CORPORATION

M‘t“ﬂ“.ﬁ””“

vefendant

b o

To the Honorable Judges of sald Courts

This day ceme the plaintiff, Grenco Real Batate Investment
Trust, b counael,.and moved the Court for an ovder direoting the
dafendant, Nethaniel Gresne Developmsnt Corporation, o supply it with
a statement of the grounds for their demwrrer filed hersein,

Ané it appearing {0 tha Cowrt that granting such en ordef is
appropriate inder Section 8~99 of the Gode of Virginie and in futherance
of the ende of justice, 14 is ORDERED that the eaid defendant file
«ith the Court .Athin ten deys from the dats of this ordsr, & statemsnt

of the grounds for thelr demurrar,'

BHTEK:

DATE:s

1 ask for t_.hies

Robert Y. thassnlan
By, ﬂa@éﬁ Z 4 é
.413 Savenﬂl »)ﬁtéet, HoE.

Cherloticaville, Virginia 22901
Counsel for Plaintiff

' Chandler, Jr. ' .
.J 5 park Street : ' '

cherlottesville, virginia 22301
Counsel for Dafendant




i.ZR AND HUFF
RNEYS AT LAW
% PARK STREET

LOTTESVILLE, VA, |

22901

VARDSVILLE, VA.
22973

!

leprwen REAT, YDATYS INVESTMENT ThUSL,
4[ |

! Pluiabiff

iv. , |
; S :
ENADHAN I, GREFY D;?ﬁZOPMENT.CORPORATIomf !
Der'endant ;

STATEMENT OF GROUNDLS OFf DEMUMRER .

Comes now your Defendant, Nathaniel GreenevDevelopment Corporatioh,'
iby counsel, and pursuant to an ORDER euntered February 1, Ls(4 by the Judge of

i for ourt, s | rowds o Demucrer relied on Lo be as ollows:
the aforesaid Court, states the grou.ud vemurc 1 1 1iov

i 1. That Plaintifi's Motion For Judgment does not state a valid cause;

! ) . . . t
:of action agalinsi Defendant.

; <. Taat Plaintiff's Mobtlou For Judgment does not set fortn any in-
Jury or damage compgasable at law,

i

: .
i 3. Tuat Flewntlil is proceeding on the court when 1t
| :

should ve proceeding on uie egulty side of wourt. -

4 NATHANIEL GREENE DEVELOPMINT CORPORATION . i
¢ ' By Counsel :
)~
Attorneys For Defendant
E
CERTIFICATE |

i i hereby certify that & true and accuraie copy of the foregoiug

Statement Of CGrounds Or Denwerer was malled to Robert M. lMusselman, Counsel for

Plaiutitf, in care of Harold balles, Esquire, ut his sddress at U1l3 Seventh ,
Street, ¥.E., Chariottesville, Virginia, on this é‘h’\Jday of February, 1uTh.

M b

'\ —
N/

N




MEMORANDUM OF LAW

L. Procedural Posture Of Case

GRLNCO Real Estate Investment Trust (GRENCO), Plaintiff, filed its

-Motion For Judgment in the Circuit Court of Greene County on December 21, 1973,

pgainst Nathaniel Greene Development Corporation (NGDC);Ilefendant, demanding
judgment for money had and received by NGDC, and requesting that a contract
entered into between the parties be declared unenforceable against GRENCO.

IGDC’timely demurred to the Motion For Judgment, and the Defendant submits this

fn support of the Demurrer.

tI. Grounds for the Demurrer

NGDC's Demurrer is addressed to the following defccis in GRENCO's

et

fotion For Judgment. First, the Motion does nol state a valid cause of action.

‘Becondly, the Motion does not set forth any injury or damage compensable at law.

%inally, GRENCO is proceeding on the wrong side of court in that it is seeking

et

in equivable remedy in o proceeding at law,

III. Facts Forming Basis of Argument

A demurrer admits as true all averments of material facts which are
sufficiently pleaded. Included among such facts are those expressly alleged,
those impliedly alleged, and those which may be fairly and Jjustly inferred
Irom the facts alleged. Burks Pleading & Practice (4th ed.), $213. The

5

following facts therefore form the basis of GRENCO's action,

ertain GRENCO lands for a stated consideration. In promoting and selling the
{RENCO land, NGDC, by the terms of the contract, acted in the capacity of a
HRENCO agent. Pursuant to Execution of the contract, NGDC fully periformed its.
part of the bargain, and received‘$h9,106.53 for its services. '

{ At the time of execution of the contract, and at all times during

i

the performance thercunder, NGDC did not have a license to sell real estate as

ﬁequired by Virginia law. See Va. Code Ann. $54-730 et seq. (1950). Because

in violation of the law and that it LLlGSully obtained the payments for its

lervices under the contract. Paragraphs 6 and 7 of GRENCO's Motion ror uuagment

._r}_‘

B prrposes of thils Denerar, L 1n w0 fade and just Infarence that GIHINCO wds

13

On December 15, 1970, NGDC agreed to develop, manage, promote and sell

NGDC did not have such & license, GRENCO maintains that NGDC entered the conﬁract




uware at all times that NGDC had no such selling license. See Burks, supra.

GRENCO alleges that NGDC had no license throughout the contract's life. The
cbnfract referred to NGDC's status of "agent"; therefore, as principal, GRENCO
would be put on notice as to NGDC's qualifications to sell real estate. Also,
GRENCO did not in its Motion deny such knowledge, which it was obliged to do

in order not to have the knowledge of its agent imputed to it,
ARGUMENT T

THAT GRENCO'S MOTION FOR JUDGMENT DOES NOT STATE A VALID CAUSE OF
ACTION AGAINST NGDC

I. Establishment of Contract As Illegal

A. Background Information

As indicated in the foregoing introduction, at the time of execution

f the contract and during the' course of its performance both NGDC and GRENCO
new that NGDC did not have a license to sell real estate. The question thus:
vecomes what effect did the absence of a license to sell real estate have on
Lthe contract.

The Virginia statutory scheme regulating the selling of real estate
tommences by defining real estate brokers and salesmen.

A real estate broker is any person, partnership, association

or corporation, who for compensation or valuable consideration

sells or offers for sale, buys or offers to buy, or negotiates

the purchase or sale or exchange of real estate, or who leases

or offers to lease, or rents or offers for rent, any real

estate or the improvement thereon for others, as a whole or
partial vocation. Va. Code Ann. $5k-730 (1950).

25!

ection 5&—731 defines a reél estate salesman as any person who for compensation
g¢r a valuable consideration 1s employed directly or indirectly by & real estate
broker, to sell or offer to sell, or to buy or offer to buy, or to negotiate the
plurchase or séle or exchange of real estate, or to negotiate leases thereof, or

i .
of the improvements thereon, as a whole or partial vocation. One act of buying,

491

elling, exchanging or leasing the real estate of or for another for compensation
or valuable consideration constitutes the person or corporation a sélesman ori
Wroker under the statutes. Va. Code Ann. §54-732 (1950).

Because NGDC conducted the statutorily defined brokerage activities

without a license, its conduct became illegal according to Plaintiff's Motion

]

br Judgment. Upon conviction of such action, the Court can fine an individual

ngt more than $500.00 or imprison him for a term not to exceed 6 months, or a
mbination of both. If a corporation violates the statute, it faces a fine not

5 exceed $1,000.00 upon conviction. Va. Code Ann. §54-735 (1950).

d

14 |




B. Effect of Illegal Activity on Contract

As a general rule, a '"contract founded on an act forbidden by a

tatute under a penalty is void, although it be not expressly declared to be so."

Middleton for Warren's Héirs.x. Arnolds, 13 Gratt. 489, L90 (1856). §g§ éisé “
ilson v. Spencer, 1 Rand. 76 (1822); Niemeyer v. Wright, 75 Va. 239 (1881);

Watters & Martin v. Homes Corp., 136 Va. 114 (1923); 4 M.J. "Contracts" $§109,
11 (1949). | )

o

o

The instant contract, as set out in the Motion For Judghent, insofar
s 1t calls upon NGDC to act as a broker, would be void, for reasons that the |
conduct without the license 1s illegal and subject to a penalty. Or, to pafae
bhrase, the contract is in violation of the positive terms of a statute and -
therefore is illegal. | -

[I. Actions Founded On Illegal Contracts

A. General Considerations I

That an illegal contract cannot be enforced cannot be disputed.

Where a contract is illegal because contrary to positive law
or against public policy, an action cannot be maintained to
enforce it. Neither a court of law nor a court of equity
will aid one of the parties to an illegal contract in enforc-
ing it or give damages for a breach of it or set it aside at
the suit of the other.

M.J. "contracts” §125 (1949). See also 17 C.J.S. "Contracts" §$189,272 (1963).
‘Ince illegal, the fact that it has been fully executed does not validate the
jontract; 1t cannot be ratified; and the doctrine of eétoppelxdoes not apply
to it. Richmond R. Co. v. Richmond, Etc., 145 va. 266, 299 (1926).

' B. Reliance On Illegal Contract to Establish Cause of Action

A contract made in violation of law is void, and when a plaintiff
rannot establish his cause of action without relying upon an illegal contract,

i cannot recover. In Camp v. Bruce, 96 Va. 521 (1898), plaintiff brought a

Bill of equity to compel defendant to convey to him a parcel of land purchased by

o

efendant at a judicial sale. In order to obtain the landvfor himself, defendant

o

{ired a third party to enter an upset bid at the sale, which forced another sale

T o o]

ind which defeated plaintiff's contract rights. At the second sale, defendant

jurchased the property. Affirming the lower court's dismissal Qf plaintiff’s

P oo A - &

111, the Court commented:

The first question to be determined is whether that agreement
is one which a court of equity will enforce. If it be an
illegal contract, as claimed in argument, this suit cannot be
maintained, although that defense was not raised by the plead-
ings, nor relied upon in the Circuit Court. The law refuses
to enforce illepal contracts, as a rule, not out of regard for

15




the party objecting, nor from any wish to protect his interests,
but from reasons of public policy. Whenever, therefore, the

illegality of the contract appears, whether alleged in the

pleadings or made known for the first time in the evidence, it

Is ratal to th€ case. That deiect cannov e gotlen rid or

either by failure to plead it, or by agreeing to waive it in

the most solemn manner. The law will not enforce contracts
founded in its violation. (Emphasis added)

6 Va. at 52h. See also 4 M.J. 'Contracts" $125 (19k9).

bt

.ireight'hauling contract. Defendant interposed the defense that plaintiff qpuld

o)

g

.jroperty. The matter was referred to a commissioner, before whom plaintiff re-

[

o

o

et

o+

For Judgment and upon the facts to be reasonably inferred therefrom, GRENCO

+%

Southern R. Co. v. Wilcox, 99 Va. 394 (1901), involved an action in
law-contrast equity suit in Camp, supra- to recover damages for breach of a

ot recover because the latter's freight rates did not comply with the Interstate
fommerce Commission's published rates. The Court agreed with defendant and poted
%t 99 Va. at LO8 that a plaintiff who could not establish his cause of action
yithout relying on an illegal contract could not recover.

: ¥
It is NGDC's position that, based on the allegations in the Motion

bases its action against NGDC on an illegal contract, and should thereby be genie?
ppportunity to. pursue' the -claim any further. '
C. Particular Cases

The cases iﬁvolving interpretations of the licensing statutes add
rurther dimensions to the settled prineiples of law discussed above. Several
pecific instances deserve special attention.

1. Guilty Party v. Innocent Party

Perhaps the most important and the most eften cited licensing case
s Massie v. Dudley, 173 Va. 42 (1939), which construed the predecessor to the

present Virginia real estate licensing statute. There, plaintiff, who did not

jave the statutorily required brokerage license, contracted orally with one
_earing to sell the latter's farm for a 5% commission. After plaintiff found a
rurchaser, but before execution of the deed, Dearing died. Dearing's executor

then filed a bill in equity praying for guidance in effecting a sale of the

juested the 5% commission. Over the executor's objection that, because plaintiff
id not have a real estate license, the contract was illegal and void, thereby
egating recovery, the commissioner allowed the claim and filed his report. The
irial court set aside the finding of the commissioner, and plaintiff excepted.

In rejecting plaintiff's CIEim, Justice Spratley sought to restate

she Virginia law pertinent to illegal contracts.

In this State, we have followed the general rule that a

contract made in violation of a statute is void, and there can

16
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{DLER AND HUFF

‘the purpose of the licensing provisions. His conclusions apply with like force

be no recovery thereon, unless it is apparent from the statute
that the legislature did not intend to make the contract void
and unenforceable, but simply to leave those violating its
provisions amenable to its penalties.

We find nothing in the language of the statute, or the
subject matter of the regulation, which indicates the slightest
intention to treat the contract as valid and enforceable be-
tween the parties, and simply to provide for the exaction of a
penalty. There is nothing by which we can presume that it was
intended that a violator should escape the ordlnary consequences
of his illegal acts.

R e e

illegal, not merely 1nva11d It is void as being contrary to a
Positive statute and to public policy. Not merely the mode of
its performance, but its substance is unlawful, The imposition
of the penalty emphasises the illegality. (Emphasis added)

T3 Va. at 51. With these words, Justice Spratley not only doomed the M§3§i§
ontract, but also effectively declared the instant contract void and illegal.
he fact that the Massie contract was oral and the present ohe written does not
itigate the substantive impacﬁ of the Justice's comments on this type of con-
bract.

To reinforce the conclusion reached, the opinion stated the estab-
lished rule that courts will not aid a party to enforce agreements violative of
statutes, or to recover damages for ﬁhe'breach of such agreements, or to recover
consideration already parted with under such agreements. 173 Va. at 52.

Justice Spratley also looked behind the statutory framework to discern

to the modern statutory scheme.

Statutes regulating the real estate business, and requiring
brokers and salesmen to procure a license before acting as
such, have been enacted in many States. They have the same
general purpose and are designed to protect the public from
the fraud, misrepresentation and imposition of dishonest and
incompetent persons. The reasons are not hard to see. The
relations of trust and confidence which.lie in the very
nature of the business require that honesty and a fair amount.
of intelligence be exercised by those engaged in its pursuit.
The records of the courts disclose far too many instances of
litigation arising from unrestricted and unregulated agencies
in this field. The regulation is an exercise of the police :
power, and not merely a revenue measure. (Emphasis added)

I73 va. at 55. The decree of the trial court rejecting plaintiff's claim was
ffirmed.
In a subsequent case, State Realty Co. v. Wood, 190 Va. 321 (1950),

fhe Court held that a licensed broker to whom assignment of a brokerage contract

o

Wad been made by an unlicensed broker could not recover on the brokerage contract

%gainst the owher of the property sold. ‘Since. the unlicensed broker had no rights
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inder the contract, by reason of the Massie decision, the assignee, although
icensed, had no rights. The assignee could not assert any cause of action with-
ut relying on the illegal contract of his aesignor. 190 Va. at 325.

Colbert v. Ashland Construction Co., Inc., 176 Va. 500 (1940),

illustrates Massie's.applicability to non-real estate broker licensing laws. The
laintiff in Colbert sued to recover the unpaid balance on a construction contract
he lower court denied relief on the ground that plaintiff, in violation of a

batute, had failed to register the assumed name under which he was doing business

bplying the principles enunciated in Massie, the Court denied relief to the
cuilty" plaintiff,

If an unlicensed real estate agent who effects a sale and sues
for his commission can not recover, then an unregistered or

unlicensed contractor who does work under an assumed name should
not. :

(6 Va. at 507.

‘The efforts of an attorney to recover the Quantum Meruit value of

pls services, after the contract upon which the services were based was declared

bhampertous, proved futile in Roller v. Murray, 112 Va. 780 (1911). The orlglnal

tontract was ruled void because by its terms the attorney agreed to conduct the
bntire litigation at his own expense in return for a portion of the recovery.

The Court concluded that to permit

a recovery upon a Quantum Meruit, instead of discouraging,
‘would encourage the making of such contracts, for if the
client kept and performed his unlawful agreement, the
attorney would get the benefit of it, and if he did not,
the attorney would suffer no loss, since he could recover
upon the Quantum Meruit all that his services were worth.
Any process of reasoning which leads to such a result ve
-think must be unsound. ’

112 va. at 785. If Massie stands for the proposition that a "guilty" party, or

bne who has not complied with the licensing statute, cannot recover under a
kontract with an innocent party, then Roller goes one step further and precluded

5 Quantum Meruit recovery by the "guilty" party outside the illegal contract.
Q y g

[n any event, if NGDC were the plaintiff in this action, Massie would effectively
but of f all avenues of relief. '

2. Innocent Party v. Guilty Party

After the Massie decision, the issue of whether an innocent party

tould recover from a non-licensed, or "guilty" party, remained unresolved. The

Yirginia Supreme Court of Appeals squarely‘faced this issue in Cohen v. Mazflower
forp., 196 Va. 1153 (1955). There, plaintiff hired defendant, a contractor, to
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aterproof several of plaintiff's buildings. Defendant performed the werk in a

<t

lefective manner, and plaintiff sued for damages under the contract. Defendant

isserted that since he had not registered and obtained a contracting license as

N

+4

pequired by statute, the contract was illegal and void, and plaintiff could not

naintain an action:thereon. The Court disagreed and affirmed a lower court

b d

Judgment for the innocent plaintiff, giving the following explanation of its
'ieéision.

o

We have held in a number of cases that a contract entered
into by one who fails to obtain a license or to register, as
required by statute, is void in the sense that it is illegal
and unenforceable by him in an action against an innocent
party. :

* % *

The precise question with which we are here concerned,

- whether an innocent party may maintain an action for damages-
for breach of a contract entered into between him and an un-
licensed person, has not been previously presented to this
court. But it has been freguently considered in other juris-
dictions and the authorities are in accord that such an action
may be maintained. :

* * *

This view 1s based upon the principle that such innocent
party is among the class of persons designed to be protected
by such statutes, that he is not in pari delicto with the un- .
licensed party, and 1s therefore entitled to relief. Or, to
state the matter another way, to deny relief to the innocent
party in such cases would defeat the purpose of the statute
and penalize the person intended to be protected thereby.
(Emphasis added)

* * *
Some courts allow recovery by the innocent party upon the

principle that the guilty unlicensed party is estopped to assert
as a defense his failure to comply with the provisions of the
statute.

196 Va. 1161,1162.
Several aspects of the Cohen case merit further consideration.
First, the Court's reference to the estoppel argument would not have an effect
bn this case, for as already noted, estoppel does not apply to actions dealing

with illegal contracts. Richmond R. Co. v. Richmond, Etc., supra. Secondly,

the Court's opinion proceeds on the assumption that the innocent party is among
the class of persons designed to be protected by such statutes. Such is not the
facts in the case at bar. It will be recélled that in Massie, the Court
éommented that the purpose of the real estate licensing statutes was to provide
protection for the "pﬁblic”. 173 Va. at 55. No mention was made of affording

protection to the individual or corporation for whom the broker worked.

Lastly, and most importantly, the Cohen Court rested its holding on
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{he fact that the innocent plaintiff was not in pari delicto with the unlicensed

gontractor. Defendant in the present case contends that, GRENCO, because it

krew of NGDC's lack of a brokerage license, stands in pari delicto with NGDC

dnd is therefore barred from recovery.

‘ D. In Pari Delicto

1. Concept Defined

The term in pari delicto means in equél fault, Black's EEE' .
hictionary (hth_ed., 1968); 4 M.J. “contracts" §129 (1949). Levy v. Davis, ,
115 va. 814 (191k), illustrates the use of the concept. There, a plaintiff sold

furniture to defendant, knowing that defendant would use the furniture in a

1 pong

34,

ouse of ill repute. Plaintiff brought an action in detinue to recover the

i eyt

roperty or its value. The Court expressed no sympathy with plaintiff's plight.

It is also true as a general rule that if the parties are

in pari delicto and equally at fault and one of them has
performed the ; 1llegal agreement in whole or in part, he
¢annot recover from the other party that which he has parted
with under the contract. The law will leave the parties
where it finds them. The rule is the same in equity.

115 Va. at 8l6. Judgment for defendant was affirmed. "Equal fault" in the
lnstant case denoted knowledge on GRENCO's part at the inception of the contract

=2

hat NGDC had no brokerage license. This use of in pari delicto accords with

'ts usage in the Cohen case.

2. Application of the Concept

A survey of several cases applying the principle of in pari delicto

buggest that its use in the present case would be most appropriate. Waller v.
Canes' Adm'r, 156 Va. 389 (1931), sets out the rule and its exceptions.. Waller

involved a bill to enjoin a foreclosure sale under a deed of trust. The question
krose as to whether both parties to a transaction were equally guilty in perpe-
trating a fraud on the creditors of one of the parties. In pari delicto received

the following treatment.

The basis of the court's decision on the demurrer, is the
equitable maxim that he who comes ilato equity must come with
clean hands, and that since the allegations of the bill dis-
close Waller's own fraud, he was not entitled to any relief.
If the bill shows that Waller and Eanes are equally gullty
of fraud and are in pari delicto so far as the deed of trust
is concerned, or that it would be against public policy to
grant relief, then Waller is entitled to no relief and the
ruling of the court in dismissing the bill discloses that
they are not equally at fault, though the transaction may
have been fraudulent, and Waller was less guilty in degree
of the fraud than Eanes, then the bill would not be demurrable
because the parties were not in pari delicto. Still another
consideration may be given to the transaction, and that is,
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1f they were in pari delicto, whether public policy would be
more likely to be offended by enforcing the deed of trust in
favor of Fanes or his administrator than it would be to re-
quire its release to Waller. So if the bill discloses (a)
that the parties are not in pari delicto or (b) if they are
in pari delicto, public policy will be promoted by granting

Waller relief, then in either event the blll would not be
demurrable

156 Va. at 39#,395. Here, assuming that GRENCO and NGDC were in pari delicto,
10 public policy would be promoted by granting GRENCO relief. And since both

parties knew of NGDC's want of a license, equal guilt, or the par delictum re-
juired by law, has been established. Wise v. Craig, 1 Hen. & M, 578 (1807).

_ _ A decision of particular interest in this area is American-LaFranée
I Arlington County, 169 Va. 1 (1937). Plaintiff sued defendant county for the

inpaid balance on a contract for fire-fighting equipment. Defendant urged that

" the contract was illegal in that the expenditure had not been approved by the
roters. Plaintiff admitted the illegality, but still demanded relief. The Court
uled that the plaintiff was. 'charged with the knowledge of the incapacity of

a

P

he defendant to contract” and to that extent was in pari delicto with the

£ e
£t t

efendant, although the defendant county was more guilty because it knew what'it
ould and could not do. 169 Va. at 9. In ordering that plaintiff's property be

“

[

teturned to it along with a reasonable rent for its use, the Court adopted the

4

theory that since the contract was merely invalid and void, and not illegal,
llaintiff was entitled to relief. The Court distinguished "illegal" contracts,

LS

ir those that involved immorality or a violation of penal laws. The opinion

=

tharacterized non-illegal contracts as those contrary to some legal provision

11.ER AND HUFF *elating to the manner, method or terms of performance.

3

The illegal-invalid distinction mentioned in American-LaFrance has

been infrequently resorted to in Virginia cases. Most importantly, it has not
lbeen applied in license cases. And even if it were,‘the present contract, by

virtue of Massie, is illegal, and the parties are certainly in pari delicto as

Fegards their knowledge at the time of the contract.

The guestion of the applicability of the theory of in pari delicto

Lo license cases, alluded to in Cohen, came before the Virginia Supreme Court of

\ppeals in Enlow & Son v. Higgerson, 201 Va. 780 (1960). That case evolved from

. series of construction sub-contracts. The main contractor agreed to construct

"& highway for the Virginia Highway Department. The main contractor sub-let the

work to Higgerson, who in turn sub-let the job to Enlow & Son. At the time the
tecond sub-contract was entered, both parties knew that Enlow & Son did not yet

iave the required construction license which it had applied for. Enlow & Son

treached the contract, and Higgerson instituted action. The matter was trans-
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erred to the equity side of court, and a commissioner took evidence and prepared

i report, on the basis of which the lower court awarded judgment to plaintiff

Defendant; on appeal, contended not only that the contract was 1llega

pecause of its lack of a license, but also that it and nggerson were in pari

elicto because both knew that at the time of execution of the contract that
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efendant had no license. The Court affirmed the Judgment for plaintiff, giv1ng

"$everal reasons therefor.

First, the‘Court concluded that the parties were not in pari delicto.

'he statute in question contained a provision that penalized individuals or
torporations who considered bids from unlicensed contractors as plaintiff had

ione. That particular'provision, hoﬁever, applied to contracts made after the

ne in question. 201 Va, at 785. As far as criminal sanctions were concerned,

he parties were not equally guilty.

Secondly, the fact that the plaintiff; at the time of the executlon
f the contract, knew that Enlow had not been licensed did not bar its right to
nforce the contract. Two reasons underlay this conclusion. One, to deny re-
overy to the plaintiff would serve to benefit the wrongdoer, thereby defeating
he purpose of the statute. Two, the.plaintiff fell within the class of persons
bught to be protected by the statute, 201 Va. at 786,787.

The situation in the case at bar differs sufficiently from Enlow as

e} render that case inapplicable. Denial of relief to GRENCO would not benefit

GDC as a wrongdoer. Much of the work called for and performed by NGDC under the
ontract involved matters unrelated to the need for a brokerage license. GRENCO |
s lont nothing under the contract, for it had its property developed and sold

t an overall net profit to it; The Enlow court felt that the contractor licens-
ng statute sought to protect the individuals or corporations who employed the
ontractor. Massie, on the other hand, held emphatically that the real estate

icensing statute was designed to protect the public. No mention was made of the

developer or owner of the property'employing the‘broker. Had such protection

eant to be conferred, surely the Massie court ‘would have s0 held; since the

wner and the broker were the partles before the court. Clearly, the General

IAssembly, in enacting the licensing statute in the instant cause, did not intend

Lo protect GRENCO or parties similarly situated.
In short, EEEEE differs significantly enough from the case at bar to
‘ustlfy contlnued consideration of applying the doctrine of in pari delicto to
RENCO.
II. Agency
’The principles of agency have already been invoked to charge GRENCO
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mWith the license status of its selling agent, NGDC. Attention is also called’to
the fact that under the law of agency, a contract such as that in the instant
base is void. An act which, if done by the principal,'would be illegal as in

violation of common law or of some statutory provision cannot be done for him by

n agent, and'any agreement that authorizes or requires, or tends to induce, an
l gent to do such an act is void. 2 A C.J.S. “"Agency” §26 (1972). The agreement
t bar authorizes and induces the sale of ieal estate by NGDC without a license
because GRENCO knew that NGDC had no sueh license. . Such conditions void the
contract. , - |

. Appiication of Law to Facts ;' .

It was initially contended that GRENCO's Motion For Judgment did not

State a valid cause of action against NGDC. The law of illegal contracts, as

spplied to these facts, substantiates that conclusion.

Were GRENCO an innocent party, Cohen would be determinative and a
3ood cause of action would be stated. But considering the extent to which GRENCO
tnew of the illegality at the inception and during the performance of the contrac?,

(

fohen cannot be relied upon to found a cause of action.

The Massie decision guite clearly dictates the illegality of the

$ontract. GRENCO and NGDC are in pari delicto. Judicial declaration of the fact

that the real estate licensing statute is'designed to protect the public excludes

RENCO from the primary in pari delicto exception., GRENCO, because it is not an

1
jnnocent party, and because it rests its action on an illegal contract, cannot
H
I

btain any relief against NGDC.
ARGUMENT IT

THAT GRENCO S MOTION FOR JUDGMENT DOES NOT SET FORTH ANY
INJURY OR DAMAGE COMPENSABLE AT LAW

Relief Requested -
In its Motion For Judgment, GRENCO requests that the contract at bar

el
.

te declared unenforceable against it, and requests judgment against NGDC for
149,106.53, the commissions allegedly illegally obtained by NGDC.

_fa._ o

[I. Nature of Contract Damages o C e

Defendants in actions on contracts may be obllged to respond in three
fifferent types of damages. The first class of damages, expectatlon damages,
seek to pﬁt plaintiff in the position he would have ‘been in had the contract
peen completed. - GRENCO has not alleged that the contract was not completed; in
fact, it implies in its pleading that the contract was.fuliy performed. The:efore,,

Lt cannot recover expectation damages

‘The second type of damages, restltutlon damages, attempt to restore
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Lo the plaintiff the value of the benefit it conferred on the breaching party.
This type of damage most closely approximates the relief requested by GRENCO.
A final classification of'damages is commonly labeled reliarice dam-

ages. Such damages attempt to make plEintiff whole by awarding him the differenc

{0

'PetWeen what he expended on'.the contract .and the value he received from the con-
Eract. GRENCO's Motion does not on its face ask to be made whole. .

| Regardless of the type of damages sought, they must be certain and
tapable of adequate proof. .DuPont 99} V. Universal Moulded Prod., 191 Va. 525
1950). No award of damages on the basis of speculation and conjecture will be
llowed. 191 Va. at 572,

TIT. Rescission

GRENCO having alleged no breach'of’contract,.the only type of damages

hich it is entitled to sue for are restitution damages. The only theory which
would allovw restitution damages in this case would be rescission of the contract|
o principle of law is more familiar than that an illegal contrect can be re--
pcinded. 16 M.J. "Rescission, Cancellation and Reformation" $10 (1951). Sso al-
though not stated in GRENCO's pleading, rescission.of the illegal contract under-
Lies its prayer to have the sums expended under the contract returned to it.

Even though rescission be established as the remedy sought by GRENCO,
Lts Motlon does not set forth the factor qualifying rescission. One demanding

rescission of a contract must restore or offer to restore to the other that

i

fhich the plaintiff may have received under the contract. 16 M.J. "Rescission, .

fancellation and Reformation"” §16 (1951). The Motion For Judgment does not s%ate
that GRENCO restored or offered to restore NGDC to its pre-contract status.

Joviously, NGDC rendered only "services" under the contract. GRENCO, to obtain

s

resclssion, must propose at least to restore the value of NGDC's services,

The prayer that the Court decree the contract unenforceable against
GRENCO is inappropriate since GRENCO nowhere avers that NGDC has, is, or is about|
o seek ehforcement of the contract against GRENCO,

.

The relief sought by GRENCO in this actlon, then, is either premature
;r improperly stated. Incidentally, the prayer of relief is defective because

1t does not apprise NGDC of the true nature of the claim against'it.' See Rule

1.4 (d) of the Rules of the Supreme Court of Appeals of Virginia.




 ARGUMENT III

THAT GRENCO IS PROCEEDING ON THE LAW SIDE OF COURT WHEN IT
SHOULD BE PROCEEDING ON THE EQUITY SIDE OF COURT

Rescission being the only apparent remedy sought by GRENCO, the law
pide of court has no ' jurisdiction over the claim., Rescission is an equitablq_
remedy. 16 M;g. "Rescission, Cancellation and Reformation" §§2,3 (1949); 7 g.g.
'Equity" §7 (1949); Corbin On Contracts, $613 (1952). This action, thereforg,'

tannot be maintained on the law side of this Court.

CONCLUSION

The foregoing authorities supply ample reasons for this Court to

sustain NGDC's Demurrer. Furthermore, it is an elementary rule in pleading

" that the declaration must allege all the circumstances
necessary for the support of the action, and contain a full,
regular, and methodical statement of the injury which the
plaintiff has sustained, with such precision, certainty, and

~ clearness that the defendant may be distinctly informed of
the specific grounds of the action, and thus be able to
answer by a direct and unequivocal plea with evidence to
support it. A case in which the declaration fails to con-
form in its averments to the essential requirements of this.
rule is therefore held fatally defective and insufficient
on general demurrer.

i M.J. "Demurrers" §13 (1949). See also American 8. Insurance Co. v. New
imsterdam Cas. Co., 212 Va. 17 (1971); Klotz v. Fauber, 213 Va. 1 (1972).
GRENCO's pleading does not allege -all the facts necessary for the’

upport of a valid cause of action. The Motion does not contain a full, regular
Knd methodical statement of Plaintiff's injury; in fact, it staﬁes no injury at -
81l . The precision, certainty and cl@arness sO0 necessary to the protection of
litigants' rights is absent here, Uncertainty exists as to the nature of the
laim and the injury suffered. A pleading characterized by so many substantive

defects cannot be allowed to stand.

Respac 1y submitted

X g
Counsel for Nathaniel Greene
Development Corporation

Chandler and Huff ’ '
%15 Park Street , v J c,
harlottesV1lle Virginia 22901
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March 27, 1974

Honorable Lelia Bickers, Clerk
Circuit Court of Greene County
Stanardsville, Virginia 22973

In re: Crenco Real Estate Investment Trust v
Nathaniel Greene Development Corporation

Dear Leiia:

Please file this Memorandum Of Law with the other papers
in the above styled case.

Thanking you for your assistance, I remain

Sincerely,
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LBC:dt
Encl.




MEMORANDUM OF LAW

Statement of Facts

Nathaniel Greene Davelopment Corporation, hereinafter referred to
as NGDC,;adﬂ Crenco Real Estate Investment Trust, hereinafter referred to
as Grenco, entered into a contract on December 15, 1970, pursuant to which,
NGDC agreed to manage, promote, and sell certain parcels of land belonging
to Greneco. Crenco, in consideration for NGDC's undertakings under the contract
agreed to pay Ndbc a commission based on the gross seiling price of the par-
c.is aoid by NGDC.

Pursuant to the December 15, 1970, Agreement, NGDC proceeded to sell
and did in fact errange for the sale of certain of Gremco's parcels of land.
Crenco, in turn, and in acecordance with the tarms of the contract has pai& to
the Defendant, in_conniderntion of its activities as selling agent, commissions
totaling Forty-Nine Thousand One Hundred Six and 53/100 Dollars ($49,106.53).

At the time of the execution of the contract and at 21l times during
the performance of the conﬁract. NGDC Aid not have a license to sell real

estate as reqﬁ!rad by Virginia law (Va. Code Amm. § 54-730 et. seq. 1950).

Issue Presented | -

The issue stated very simply is whether or not NGDC should be re-
quired to return to Greﬁco thoge commissions which were paid to NGDC as com-
missions for selling‘real estate for the reason that NGbC did not have a

licéhsa to eell real estate as required by Virginia law.

Procedural Stetus

As the memorandum of law submitted on behalf of the Defendant indicates,

the Plaintiff, Grenco, filed a Motion for Judgment in the Circuit Courg of




Greene County on Dacember 21, 1973, against the Defendant, NGDC, requesting
judgment for money had and received by NGDC. NGDC subsequently demurred to
the Motion for Judgment. Grenco filed a Motion requesting a statement for the
grounds of that demurrer. The Defendant filed the grounds of its demurrer,
and filed s memorandum of law in eupport thereof. A hearing was held on
that demurrer, and the Court has taken the matter under advisemon:.
| The grounds upon which the Defendaht, RGDC, based ite demurver
were the following: _

1) That the Mﬁtion for Judgment did not etate & valid cause of
action;

2) That the Motion for Judgment did not set forth any injury or
damage compensable at law;'and

3) That Grenco is procaeding on the wrong side of the Court and

that it 1s seeking an equitable remedy in proceeding at law.

Lav and Argument

As both partiee appear to be in agroement with regard to certain of
the questions that would hava ordinarily been considered, it is believed
that time can best be served by limiting the discussion below to those areas
vhere, at the hearing on the demurrer, the parties hereto appeared to be in
disagreenent. As indicated above, the Defendant has advanced three grounds
in support of its demurrer, the first being that the Motion for Judgment did
not state a valid cause of action. From the lemgthy discussion éf the rassons
advanced by the Defendant in support of the contention presented in its
memorandum of law filed evolve twé central points: First, because Grenco
is not an innoceﬁt party it is in pari delicto, and should thereby be pre-
cluded from racovering; and Second, Grenco bases ite éction on an illegal
contract upon which there can be no recovery. As both of these contentions

revolve around the assumption by the Defendant that the Plaintiff had know-
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ledge that NGDC, the Defendant, did not have a real estate licemse during
the period in question, the question that {8 first praesented is whether or
not, under the pleadings in queﬁtion, the issue of the knowledge of the
Plaintiff can even be considered since there is nothing on the face of the
pleadings which indicates that the Plaintiff did have such knowledge. The

Defendant has argued thet inasmuch as the Plaintiff has indicated in the
pleadings that the Defendant acted as agent for the Plaintiff the common

i;ﬁwfulcs of agency would impute the knowledge of ﬁhe agent, NGDC, that it
d1d not have a license, to ite principal, Grenco. The Defendant continueg
this line of reasoning to reach the conclusicn that since the Plaintiff

did not deny in its pleading that it had knowledge the Court should assume
for the purposes of a hearing on a demurrer that the Plaintiff did in fact
have knowledge. Houn#er, it is your Plaintiff's conteation that although
vhere third parties are concerned, tha genaral common law rule is that the
knowledge of the agent is imputed to ite principal, this is not the case
when the controversy is not batween the principal and third party but instead
is betwean the principal and the agént directly. It is well satablished that
notice or knowledge will not be imputaed as between an agent and the prihcipnl,
and patticnlarly nbt in those situations where suppression of the information
vhich the agent has would be in his best interest. Clifton v. Tomb, 21 F.

24 893 (4th Cir. 1927); Fulwiler v. Peters, 179 Va. 769, 20 8.E. 24 500
(1942). 1If, as a matter of law, the agent's knaﬁledge under the circumstances
presented here would not be imputed to the prineipal, as is indicated by
those cases referred to above, it is your Plaintiff’s ﬁelief that any congi~
deration of the knowladge of the Plaintiff as to the status of the Defendant
with regard to its having obtained or not having obtained a real estate
license is inappropriate at this stage in the proceedings for the reason

that no knowledge is admitted in the pleadings before the Court. However,
becania the Court has not ruled on this issue, for the purpose of responding

to the memorandum submitted on behalf of the Dafendant, the following dis-

29




o

AT TN 9N

a

T

cussion of the relavant law will proceed on the assumption that the Plaianciff,

Grenco, possessed knowladge of the fact the NGnC did not have a real estate
licaense.

This then brings ue to a further considaration of the first of the
reasons advanced by the Defendant in support of its first Grounds of Demurrer,
that 1s, that no action 1is maintainable for the reason that the Plaintiff is
in pari delicto with the Defendant and thereby precluded from recovering
in this case. It is clear from the oral argument presented at the hearing
on the demurrer, that the parties are in direct conflict with regard to this
issus. The Defendint has asserted that if Gremco had knowledge that NGDC

did not have a real estata license, it was in pari delicto with the Defeadant

‘_Pgnd“thereby estopped from recovering against it. The Virginia Supreme Court

2 AUV RN WILL s

6fiéppeals has spoken directly to this issue. In the case of Enlow & Son v.
Biggerson 201 Va. 780 (1960), Higgersom, a contractor, subcontracted with. '
Enlov & Son for the performance by the latter of certain highway construction
work. At the time of entering into that contract, Higgerson had knowledge
that Enlow & Son did not have the license required by Virginia lav. Enlow
failed to eomplege the work contemplated by the contract and Higgerson brought
suit for damages and was awarded judgment in the trial court. On appesal,
Enlow & Son argued that since Higgerson knew at the time of entering into
the contract that Enlow & Son did not have a license, Higgerson was in pari
delicto with Enlow & Som and could not, therefore, recover against it. Iﬁ
that case there was one furth@r fact which should be considered, that being,
that prior to an amendment of § 54-142 of ﬁhe Va. Code Ann., it had been the
law in Virginia that both the person contracting for and bidding upon a con-
struction contract without a license and the person 'who knowingly received

or considered a bid" ffon such unlicensed person, were guilty of a misdemeanor.
The effect of the amendment was to remove thé prohibition against knowingly

receiving and accepting a bid on contracts eatered into prior to July 1,
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1956 but left unimpaired § 54-128 of the Va. Code Amn. making it unlawful
for an wmlicensed person “"to engage in ... gemeral contract or subcontracting
in this state."”

The Court, in addreseing the Defendant's assertion that the knowledga
of the Plaintiff barred any recovery eaid spﬁcifically that, 'Nor 1is the
Plaintiff's right barred because they knew at the time of {ts execution that

Enlov had not been licensad as required by the statute,"” 1d., at 786. The

Court went on to quote from Corbin on Contracts, Vol. 6 § 1340, p. 1070
the !ollowing:

"If a bargain 1s illegal, not because a performance
promised under it is an 1llegal performance, but only
because the party promising it is forbidden by statute

or ordinance to do so, the prohibition is aimed at that
party only and he is the only wrongdoer. The parformance
itself is not even malum prohibitum, much less is 1t malum
in se. The other party, being himself subject to no prohi-
bition or penalty, may even be one of the class of persons
for whose protection the prohibitory statute was enascted.

"In these cases the refusal of all remedy sgainet s
party to the illegal bargain would penalize the very per-
gons for whose benefit the making of such a bargain is pro-
hibited or declared illaegal."”

The Court went on to say that to deny relief to the Plaintiff {n that casge

M.OVUBERL - ¢

~vronusy «rwoMdd not further the purpose of the statute but instead would benefit the

N LY Waly

S EESILLEL YA, .

wrongdoer, the person who had not complied with thé-licensing statute. Enlow,
supra, at 786.

It can be seen from the above discussion of Enlow, that the Court
there was squarely faced with the issue of the impact of the knowiodga of
a Plaintiff as to the unlicensed atatus of the person with whom hs contractad
upon his ability to recover. The Court clearly said that such knowledge did

not make the Plaintiff in pari delicto and did not bar a recover from the

Defendant. The Defendant candidly admité that, "Were Grenco an innocent
party, Cohen [Cohen v, Mayflower Corp., 196 Va. 1153, the facts of which
are recited in Defendant’'s memorandum at page 6] would be determinative and
a good caﬁse of action stated,” (Defendant's memorandum at p. 10) but has

34




attempted in its memorandum to distinguish the facts in that case from those

. in the case before the Court. However the basis advanced by the Dafsadant
in ite attempt to distinguish the two cases does not appear to have a great
deal of merit. |

The first reason advanced by the Defendaqt is that denial of relief
to Grence would not benefit NCDC 'as a wrongdoer.” One finds it difficult
to understand the rationale behind this statement for the reason that there
can de no quentioﬁ but that NGDC will stand to benefit to the extent of the
comnissions that it is pernitted to retain {.a., to the extent_of'For:y-
Nine Thousand One Hundred Six and 53/100 Dollars ($49,106.53). Not only
would the Defendant ﬁenafit, but the public policy behind the licensing
statute would be frustrated 1f NGDC were to be permitted to reéain comniasions
paid to it. Clearly, NGDC ie prohibited from obtaining commissions for the
sale of real estate without a license by statute and by every case that has
been decided by the Supreme Court of Appeals of the State of Virginia on
this point.,

The second basis advanced by the Dafendant for distinguishing Enlow
18 that Greneco is not a member of the public which was intended to be pro-
tected by the licensing statute. This contention seems equally without merit.
It would seem that there could be no question that every case that has been
decided under the statute referred to by both the Plaintiff and the Defendant

has in fact involved the application of that statute to parties situated

- » 4Neetly as are the parties before the Court, de. where one party has con-

qu:a;ed to do something for the other party without a license whep he 1s
required by statute to have a license. In view of tﬁis.fact, it seems that
there cen be no question but that Grenco and other persoms owning real estata,
. are among that class of persons intended to be procecfed by the atatute.

In view of the above, it is your Plaintiff's belief that Enlow

spoke directly to the question of the impact of the knowledge of a Plaintiff




as to.the unlicensed status of his agent, that it is controlling, aud that
its application dictates that éven 1f Grenco possessed knowledge of the
fact that NGDC was unlicensed, it would not be in pari delicto with NGDC,
. and 1t would not be barred from recovering against NGDC.
However, even if the Court should choose not to follow Enlow and even

1f the Court should be inclined to believe that the possassion of kﬂowiedge

18 sufficient to make the Plaintiff in pari delicto, the Plaintiff in this

case should be entitled to relief because of a major exception to the in

pari delicto maxim. This exception was set forth in Waller v. Eanes' Adm'r,
156 Va. 389 (1931), which case is cited in detail in the Defendant's memorandum,
at page 8. There the Court said:

"Still another consideration may be given to the trans-
action, and that is, {f they were in pari delicto, whether
public policy would be more likely to be offended by en-
forcing the deed of trust in favor of Eesnes or his
administrator than it would be to require its release

to Waller. So if the bill diecloses (8) that the parties
are not in pari delfcto or (b) if they are in pari delicto,
public policy will be promoted by granting Weller relief,
then in either event the bill would not be demurrable.”

A further statement of the general public policy axception to the application
of the in pari delieto doctrine to prohibit recovery is found at 17 Am.
Jur. 24 § 222, There it is atated that:

"Accordingly, 1f it is necessary, in order to discountenance
such transactione and promote the public interest, to
enforce such an agreement at lew or to relieve against it

at equity, {t will be done although both parties are in
pari delfcto. The general rule demying relief will not

be applied 1f its application would give effect to the
original purpose and encourage persons who engage in such
transactions."

From the above, it can be seen that even if the parties are ip pari
delicto, relief will be granted if the underlying public policy of a statute
viil be promoted by the granting of such relief. There can be no question

but that the public policy underlying the licensing statute will be promoted

ERT M. MUSSELMAN
ATTORNEY AT LAW

ARLOTTESVILLE. VA.
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1f velief 15 granted to the Plaintiff In this case and that public policy

will be thwarted by the denial of the relief sought. It 18 this basic
rationale that ban formed the basis for the mejority of the decisions decided

undor the licensing statute. In Colbert v. Ashland Construetion Co., 176

Va. 500 (1940), the Court indicated that the reason for denying recovery

in that case was that public pnlicy would be furthered by that rasult. The
Court there indicated that the ressen that the Plaintiff did not raecover

was not bacause his claim wes without merit; but rather was "“because ha has
failed to do those things wﬁich the statute says he must do. The benefit
which the Defendant hasreccived 18 incidental and aceidental. The law of
contracts is not interested in helping him but in curbing the Plaintiff;

in this instance enacted to prevent fraud and for a public purpose.’ Id.

A furthar, and perhaps the bast statement of the public policy embodled in the
licenging provision of the Virginia Code is found in the observation of Justice

Spratley in Massie v. Dudley, 173 Va. 42 (1939), (hereinafter Massie). In

thssie, Juatice Sprately made the following statement:

"Statutes regulating the real estate business, and
requiring brokers and salesmen to procure a licensge
before acting as such, have been enacted in many
States. They have the same general purpose and

are dasigned to protect the public from the fraud,
misrepresentation and imposition of dishonast and
incompetent persons. The reasons are not hard to
see., The relations of trust and confidance which
lie in the very nature of the business require that
honeaty and a fair amount of intelligence be exereised
by those engaged in its pursuit. The records of the
courta disclose far too many instances of litigation
arising from unrestricted and unregulated agencies
in this f£i{eld. The regulation iz an exercise of the
police power, and not merely a revenue measure."

From the above it can be seen that the?g,is indeed strong public
poliey embodied in the licensing statute which has at its core the regulation
of the business of selling real estate. It is also apparent that if a person
can avoid the penalties of the statute and can reap benefits derived through

the salea of real estate without complying with those statutes, but by merely

Y !




informing his principal that he has no license then the licanning statutes
will be of little avail.

Therefore, although it is your Plaintiff's contention that knowledge
should not be considered by the Court at this time, 1t is your Plaintiff’'s
belief that even if we ware to assume for purposes of this hearing that the

Plaintiff had knowledge, the Vitginia Supreme Court of Appeals has indicated

- -that such knowledge clearly doas not render one in pari delicto with the

BRRY S AT+

eothar party so as to deny a recovery. It is further believad by your Plaintiff

that even if such knowledge does render one in pari delicto with the other

that the public policy embodied in the licensing statute would best be served
by the allowance of the recovery sought by the Plaintiff and that accordingly
the exception to the rule requiring the application of in pari delicto should
be applied so as to permit the recovery sought by the Plaintiff herein.

This then brings ue to the second reason advanced by the Defandant
in support of its proposition that the Plaintiff's motion ddes not etnte a
valid cause of action, the reason statad being that Grenco banes its action om
an 1llegal contract upon wvhich thare can be no recovery. Because this issue
was discuased at length at the enflier hearing on the demurrer, Plaintiff
does not halieve that a lengthy discussion at thisa tlmé 1s needed. TYhe
firat thing that should be raiterated is that tha Plaintiff’'s action is one
for money had and received. This action has its basis in the common law
action of assumpsit and lies whenaver the one has the money of another
which he has no right to obtain, 2A M. J. § 17, at p. 300. As 18 stated
in the discussion in Michie's, raeferred to above, "'In such a case no express
promise need be proved, because from such relation between the parties the
law will imply a debt and give this action founded on the equity of the
Plaintiff's case, as it were upon a contract, quasi ex contractu as the
Roman law expressas it, and upon this debt will found the requisite under-

taking to pa&." Therefore, where, as is the case here, the Defandant holds
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money in his hands to which he has no lawful claim and which he ought to

return to the Plaintiff, en action for money had and recaived will lde.

That an action lies for recovery of'money does not appear to be
‘contested by the Defendant. In fact, in their mambrandum thay indicate
that "Were Grenco an innocent party, Cohen would be determinative and a
good éanqe of action would be stated.” Defendant's memorandum, at p. 10.

In Cohen v. Mayflower Corp., 196 Va. 1153 (1955), the Plaintiff hired an

unlicensed contractor to waterproof certain buildings belonging to the

Plaintiff. When the Plaintiff{ bfought suit to recover on the contract the

Defendﬁnt assertad that the contract was illegal and void because he (the

Defendant) did not have a contractor's license. He accordingly, argued

that the Plaintiff could not maintain an sction on the contract there involved.
Qr « o «The Court there held that the Plaintiff was among the class of pérsqns designed
~;er;;:iuzgwbe protected by the statute that he was not ia pari delicto with the

'uniicenaed party and that he wag thavefore eatitled to relief. Accordiugly,

it would seem that there is no real comtrovergy as to the question of

whather or aot glven the proper circumetances an action will lie to recover

commissions paid to an unlicensed real estate salesman or contractor. It 1is

your Plaintiff's beliaf that a proper set of circumstances 1s befors the

Court in this case.

As can be inferred from the above discussion thera are no Virginia
cases directly on all fours with the casge presently before the Court. The
only case which the.Piaintiff hag been able to find which does presaent the
sawe facts as doec the case before the Court is Bleecker Charles Company
‘¥. A & D ilarrison, Imc., 326 N.Y.S. 24 214, (her.aiuafter Lleacker) a copy
-of which opinlon {s attached harato.. In that case an action was brought
by a limited partnafehip agaiust a covporation for the return of management
fees pald to that corporation for thea reagon that the corporation was not

licensed as a real estate broker as required ByYNew York law. In that case,
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the ownef of all of the stock of the Dafendant corporation was also one of the
genaral partnars of the Plaiatiff. He contended that the corporation was
his alter ego aud that aceordingly he was'realLy selling his own property
and was théte!ora exempt from thé licansing requiremanﬁ. The Court, in a

per curiam opinion affirming a lower Court's granting of summary judgment

~ in favor of the Plaintiff said, "Both the spirit and the letter of the Real

'Propetty Law required one so acting to be licensed with the consequent effect

for the failure to have a license." (Id. 215). Therefore in view of all of
the foregoing discussion, it is your Plaintiff's belief that the law both in
Virginis aad qthar jurisdictions would support the recovery by the Plaint}ff
from the Defendant of the commissions pafd to the Defendant, an unlicensed
real estate salesman, as a result of sales of real estate.

The second grounds recited by the Defendant in support of its de-
mﬁtrcr was that the Motion for Judgment did not set forth any injury ot;
damage compensable at law. The argument advanced by the Defendant is ;ﬂht
the relief sought by the Plaintiff is for restitution and that restitﬁéion

reqﬁires rescission and that rescission in return requires that the pafty

demanding rescission must restore or offer to restore the othar to its

ounieinn) positieom, As has preavisusly heer indicated, the dbasiz of the

~ s

ses za Bladntiff's action is for money had and received by the Dafendant under an

11laeal contract. (Casesz have been raferred to in the first part of this
memorandum which would permit a recovery of monay under the circumetances
hera and it is baelieved that they adaquataly answer the issue railsed by the
gsecond grounds for tha Defandant's demirrar. See, Qghgg'nuprn, Znlow supra,
and Bleechker pupra. |

The third gfnunds advanced by the Defendanf is that the Plaintiff
hns proceeded on tha law side of the Court when 1t should have proceeded
in equity. Rule 3:1 of the_Suprame'Court of Appeals of Virginia has

abolinshed common law forms of action in a court of record vhere a judgment
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' in parsonam for money only is stght. Since its adoptidn, all such actions
are oronerly hroucht by Motion fior Judement. Therefora, since the relief
hare soucht ia for a judoment in personam for money only it is properly

brought on the law side of Court.

CONCLUSTON
In view of all of the foregoing 1t seema clear that this action is
proﬁarl? ﬁrought, that an éctibn will lie for the recovery of money paid
under an 1llagal contract, and that a recovery of the commissions paid by
~ the Plaintiff in this matter should ba permitted in order to fufthet rather
| than to' theart the sublic policy wnderlving Va. Code Ann. § 54-749.
| Paspectfully sublmitted,

Granco Real Eztate Investment Trust
By Counsel

Robert M. Musselman, p.yj.

By._ Mﬁ*‘i&ﬁa_

413 Seventh Street N.F.
Charlottesville, Virginia 22902
CERTIFICATE
1 hereby certify that I have mailed a copy of this memorandum on the
19th dﬁy of April, 1974 to Brad Chandler. Esq., 415 Park Street, Charlottesville,

Virginia 22901, Counsel for Defendant herein.

e Mf“ MM- P,

FNERT M. MUBSELMAN
ATTORNEY AT LAW

LAARLOTTESVILLE, VA.
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RoserT M. MUSSELMAN

ATTORNEY AT LAW

413 SEVENTH STREET, N.E.
CHARLOTTESVILLE, VIRGINIA
P.0. BOX 254

April 19, 1974 ' , 122902

Mrs. Lelis D. Bickers, Clerk
Circuit Court of Greens County
P. 0. Box 86

Stanardsville, Virginia 22973

In re: Grenco Resl Estate Investment Trust v.
Nathaniel Greene Developmant Corporation

Dear Mrs. Bickers:

On Friday, April 19, 1974, I filed a Memorandum of Law with the
Cirenit Conrt which referred to a copy of a judicial opinion which was
to be attached to the memorandum for the Judge's use. 1 discovered
when I arrived in your office that I had left the copy in my office.
Accordingly 1 am now sending you this copy and would request that you
please attach it to the memorandum. s

¢ /@'/;] Jo b=

C. Timothy Lindstrom
Associate '

CTL/jsl
Enclosnre
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VIRGINIA: 1IN THE CIRCUIT COURT OF THE COUNTY OF GREENE
. GRENCO REAL ESTATE INVESTMENT TRUST

o | Plaintiff

v.

: NATHANIEL GREENE DEVELOPMENT CORPORATION
Defendant

1. Prdcg@urgl Posture of Case

Grenco Real Estate Investment Trust, hereafter
'GRENCO, filed its Motion For Judgment against Nathaniel
<*Greéne Development Corporation, héreaftér NGDC, in the
Circuit Court Of Greene County requesting judgment for
money had and received by NGDC. NGDC demurred to the
Moticn For Judgment and, purguent to GRENCO's request,
stated the grounds of the Demurrer. A memorendum of
1aw>was filed by NGDC in support of its Demurrer. After
a_hearing on the'Demurrer, the Coﬁrt requested a memo-
randum of law from GRENCO, which memorendum has been
duly filed. This memorsndum of law on behelf of NGDC
reabohds to the arguments presented in GRENCO' s memo-

rendun,




II. Statement of Facts

'are conoerned which ig not the case here.' GRENCO

to act on behalf of a principal is always chargeeble to

egent are his representative character and his derivative

' that the agent steps into the shoes of the principal

- The facts forming the basis of this memorandum
have been set forth in detail in the two preceding memo-

randa, eand will not be repeated hereo

III. Argument

A. Knowle@ge of GRENCO of NGDC‘'s
Capacity to Act as Agegt

GRENCO argues in its memorsndum that the question
of GRENCO's knowledge of NGIC's lack of a real estate license
at the time of the execution of the coatract in question
cannot be considered on the ‘pleadings so far filed. GRENCO
takes the position that the imputatlon of an asgent's

knowledge to the principal occurs only where third parties
Memorandum at 3.

v This argumeht is unresponsive to NGDC's
contention that the khowledge of en agent's capacit

such principal. The distinguishing features of the

authority. 1A M. J. "Agency" 82, It ig one of the

characteristics of the principal-agent relationship

A R




and acts for him. 2A C.J.S. "Agency" B5. It foilows

from these principles thet a principal, absent fraud‘or,
misrepresentation, will always be charged with the
knowledge of the’caggcigx of its agent, since the agent
acts in‘thérprincipél's stead. To conclude otherwise
would'destroy the represéntativé-character and derivative
authority inherent in the agency relationship. |

Applied to the case at bar, the law will impute
to GRENCO the knowledge of NGDC's capacity--or lack
thereof--to act ab an agent for the sale of real estate.
If the pleédings allege neither fraud or misrepresentation
nor affirmatively deny such capacity, then it must be
inferred from the pleadings that the principal, here
GRENCO, possessed such knowledgé.  No such allegations
~or affirmative deniéi appear in GRENCO's Motion For
Judgment. |

B. In Pari Delicto

GRENCO misinterpreta the Enlow cace. The
Court in the initial portion of its opinion ruled that
the parties were not in pari delicto partly for the
- reason that the penal statute then in force did not
apply td the contract or the parties before the Court.
201 Va. at 785. Nor, according to the Enlow Court,
was Higgerson barred from suing on the contract because

it had knowledge of Enlow's lack of a contracting

34
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license. However, Enlow did not hold that knowledge

standirz alone did not bar suit. Knowledge did not bar
suit because to hold otherwise would heve resulted in
benefiting a wrongdoqr and becsuse Higgerson fell within
the class of{pérSona protected by the licensing statute.
201 Va. at 786, 767. Clearly, Enlow did not reach the
question, all other thingsvbeing equal, of whether
knowledge alone would bar suit. And that question is
precisely the issue in this case.

| GRENCO would have the Court believe that to
permit NGDC to prevail here would in fact benefit a
wrongdoer because NGDC would retain certain éommissions.
GRENCO Memorandum at 5. Given GRENCO's knowledge of
NGDC's lack of a broker's license, consider the alterna-
tive. GRENCO would have profited by the sale of the real
estate, and as well redouped the costs incurred in selling
the land. _ |

Furthermore, GRENCO cennot rely on the fact

that it is among the clags of persons sought to be protected

by the licensing statute. Again, NGDC reiterates the

position taken in its originai memorandum. The public

sought to be protected by the enactment of the licensing
statute is the puying public. The statute does not

- purport to extend its benefits to the owners and developers

of lend. Massie v. Dudley, 173 Va. 42 (1939).




GRENCO's reliance on the Enlow case is further

migplaced when the comparative positions of thé parties in
these cases are snalyzed. Enlow involved an unlicensed
party asserting the 1ilegality of the contract to negate
its liabiiify for its unquestioned breach of a road
construction contrect. In the case at ber, GRENCO is
"advéncingvillegality a8 a basis for the recovery of

- commission paid under a fully completed and executed
contract. Nowhere in its Motion For Judgment does GRENCO
aver a breach of contract or defective performence under
the contract. Thias factual distinction undercuts GRENCO's
positive assertion that the Enlow case should be deter-

minative of the questions now before this Court.

\

C. - ‘E_L;blic Policy

GRENCO suggests that even though it may be
in pari delicto with NGDC, it 1s still entitled to
recover the commissiona because it quhlifies for the
major exception to the in pgri dolicto rule——pﬁblic
policy. GRENCO Memorsndum at 6., The public policy
undergirding the licensing statute will be promoted
in this case only if GRENco»prevaiia. GRENCO Memo-
randum at 7. | | |

The authorities to which GRENCO resorts to

sustain this position lead in fact to the opposite
conclusion. Colbert v. Ashland Construction Co.,

P SN
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176 Va. 500 (1340) is cleerly distinguishable from the
instent case. There, an unregistered contractor sought
to recover sums due it under e comstruction contrect and
was denied relief, In this case, the tebles are turned

- and the unlicensed party ig being sued instead ol suing.
4180, Colbert did not even desl with the ia pari delicto
{ssue that figures 80 prominently im this case.

 Hassie, gupra, is quoted at length in GRENCO's
temorendur (Page 7) in order to highlight the public
policy behiné statutes requiring licenges Tor re-l
estete hrokers, 'The statutes "have the sgme genarsl
purpoée ang auce éesigned to protect the public 7 om the
firaud, misrep:esentation and imposition of dishoinest
and incompetent persons." lassie, supre, 173 Va. et 55,

C GhaNCU ie not an innocent pucchaser of land. It is o
rezl estate investment trust, e creature of statute
dgevoted to the acouisition end develcpment of real
estate, which is then sold to the consuming public.
GRENCO does not constitute part oif the "public" alluded
to in Maggie., OSurely, the purchasers oif lend ironm

develiopers such as GRENCO aie¢ the ones whom the . icersing
' l

statutes are designed to protect Irom "thie fraud. mise
r@presentations_and imposition of dighonest and incompetent
persons.” And not‘cnly is GRENCO not a purchager of lané
in this cese, but elso in its Motion For Judgment it

does not ellege any fraud, misrepresentation or impbsitiqg

e
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‘on the part ol NGDC.
 What seems to disturb GRENCO here is the fact

that NGDC can "reap" the benefits of the.land sales with-
out complying with the applicable statutes. GRENCO
Meﬁorandum at 7. GRENCO would have the Court believe
that public¢ policy would instead be promotéd by permitting
owners of land to knowingly employ unlicensed agents to
aell land, and then to permit such owners to recover the
commissions pa,a to such agents for the sale of the lands.
Public policy does not lend aid to GRENCO in this case.

| NGDC's position can be briefly summarized.
GRENCO's knowledge of the capacity of its agent NGDC can
snd should be considered in the existihg pleédings.
Knowledge of the want df a license on.NGDC's part renders
‘GRﬁNCO in pari delicto and prohibits GRENCO from maintaining
any action against NGDC. The Virginia Supreme Court has
never held that, nétwithstanding knowledge, a party in
GRENCO's position can maintain en action against an
unlicensed party. The Court in Enlow held only that
knowledge would not preclude a suit sgainst an unlicensed
party when other extenusting circumstances were present.
Noi' has GRENCO shown that it falls under the public
policy exception to the in pari delicto rule.

D. - Nature of Action and Relief Requested

GRENCO contends that its action lies for




money illegally hed and received. GRENCO's Memorandum
at 6. Reference to GRENCO's Motion For Judgment discloses
that GRENCO aléo seeks a declaration of the contract's un-
anoféeability sgainst GRENCO. The common count of
assumpsit ehcqmpaases no more then an action for money
had snd received. To avoid confusion end to give NGDC
full notice of the true nature of this claim, GRZENCO
should at least be required to elect between the two
remedies 1t requests.

The case of Bleecker Charles Company V. A. & D..
Haerrison, Loc., 326 N.Y.S. 2d 214 (1971) is citedl by GRENCO
.for the proposition that it can recover the commissions
peid to an unlicensed broker for the sele of real estate.
Blegcker differs from the case at bar in several importent
particulars. Bleecker involved a suit by a partnership
ageinst a corporation for menegement fees paid to the
latter for its management of a building owned by the
corporation. The baais of the suit was thet the corpora-
tion had no real estate brokerage license. GRENCO in
this case is suing for real estate sales commissions,
noﬁ management fees. 'Bleecker makes no mention of the
sale of any real estate. Virginia law does nbt require,
as New’York law apparently‘must, a real estate ilicense
to manage property. Nor does B;@ecker.presant‘the isgsue
of in pari delicto through the knowledge question.

Virginia cases, as shown in NGDC's initiel memorandum,

49
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sttach considerable importance to the concept of in pari
delicto. 4 finding of in pari delicto by e Virginia court
would in most ceses bar suit altogether. '

The Bleecker court devoted considerabl: attention
%o the defendent's contention that beceuse all o: its stock
was owned Ly one of the genersl partners of the plaintiff.
pertnerseip the individual wes in fact meneging nie own
property for which no license was requirsd. The Neﬁ York

cowrt rejected thie claim by reference to the letter and

4]

plrit of its own statutory scheme. This particiler

2

issue was not raised by HGIC's Demurrer, Moraovar,
V;fginia law pérwlta one whio owns land to gell 1tvhimself
without a brokersge licensa. Yg. (ode égg.}§54~?3& (1950).
The precige issue confronting the Blgecker court hes yst
o gome belore ihe Virginie Suprémé'Court. bleccokes iﬁ
irreievant o th@.discussicn of the questions p. esented
by the Demurie:. |
IV. Gomcliugion

On the basis of the memo.ande of law submitted
in support of NGLC'as Demurres to GniliCC's Moti.on Jor
Judgment, several conclusions smerge. First, tiae contract
in cuestion is illegal end GRENCO cennot found an agtion

on such contraci. Secondly, the facts giving rise to the
illegality of the contract were known to GRENCC at the

S0




ption off and during the course of performence under the

ince
contract. GRENCO is therefore in peri delicto with NGDC and
barred from suing NGDC. Third, public poiicy does not

protect GRENCC In this cese and does not favor the type

of recovery which GRINCO seeks to obtain. Fourth, the

relief sought by GRENCO is inappropriste. In sum NGDC' s

Daenurrar shouls ve sustained for reeson thet GRENCO's

Motion For Judgment does not state a valid csuse of sction

for demeges cognizable by e Virginie court.

fespectfully submitted,
“"./ /ﬁ/—

A Iy
(;‘.; 7 (///
NATHANTLSL GRIENG DEVELOPMENT

CORPORATION
By Counsel

Le 3. Chiamdlery Jr.

Chendler and huil

L1% Paryk Street

Charlottesvillie, Virginia 290N

Counsgel for Deiendeant

CEATIVICATS

1 hereby certifiy that e c0py'o£ the roregsing
wemorandum was mailed to Harold Bailes, Sasquire: Attorney
for rlaintiif
- Virginia, on th

at 413 7th Street N. E., Charlottesville,
ig o5 day of Aprii, 1974,




ORDER

_ This cause came on this 3rd day of June, 1974, to be heard upon

the Notion for Judgment filed by the Flaintiff, the Demurrer "iled in
response thareto by the Defendant, upon oral argument of counsel, and

upon written memcrandg filed by each of the parties, upon consideration

of all of which it is the.oﬁinion of this Court that the knowledge of the
agent; Defendant, as io the status of ite being an unlicensed real estate
salesman would not be imputed to the principal, the Flaintiff herein, in

a situation such es this whefe the disclosure of such information would

" be to the detriment of the agent. Inasmuch as the Defendant tased its
Demurrer on the assumption thet the knowledge of the agent would be imputed
to the principal, and inasmuch as it is the opini@n of this Conrt that the
knovledge of the agent is not to be imputed to the principal in this cmse,
"1t is this Court's belief that thé issue of the effect o knowledge 1is not
| properly before the Court at this time and it is further the opinion of
this Court that the Demurrer filed on behalf of the Defqndant hérein should
be overruled, sccordingly it is ADJUDGED, ORDERED, and DECREED that the
Demurrer filed on behalf.of the Defendant 1& overruled and thet the Defendant,
Nathanisl Greene Development Corporation, shall have twenty-one (21) daye
from the daio hereof to file Grounds of Defense to the Motion for Judgment

'f1led sgainst it by the Plaintiff in this matter,

ENTER:

DATE:

We agk for thist

Robert M. Musselman

Seen:

L, B, Chandler, Jr.
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DLER AND HUFF
ORNEYS AT LAW

5 PARK STREET
LOTTESVILLE, VA,

l

To The Honorable George M. Coles, Judge Of The Above Styled
Court:

" Comes now the Defendant, Nathaniel Greene Development
Corporation, by counSel, and'for its pleadings in response to the
Mption for Judgment filed by»Plaihtiff, respectfully states as

follows.

Plea Of The Doctrine Of Laches

Defendant,-Nathaniel Greene Development Corporation,
says that this suit is barred by the application of the doctrine

of laches.

Grounds 0Of Defense"

For its Grounds Of Defense, the Defendant, Nathaniel

Greene Development Corporation, states as follows:

1. That the allegations contained in paragraph 1 of
the Motion for Judgment are hereby admitted.

2. That‘the allegations contained in paragraph 2 are
admitted to the extent that on December 15, 1970, Defendant
entered into a contract with Plaintiff,'a portion of which
contract provided for the payment by the Pléintiff to the
Defendant of a thirty per cent (30%) commission, but Defendaht
specificélly denies that such commission was based solely on %he
sales of properties owned by Plaintiff. In fact, the thirty ﬁer
cent (30%) figure was.based 6n the gross income of Plaintiff,

from all sources originating during the term of the contract, to

~include interest income and income from the sale of timber from

Plaintiff's land.
b |

o3




(a) The figure of thirty per cent (30%) was allocated
on a basis of management expenses, 33 1/3%;.promotional expenses,
33 1/3%; and selling expenses, 33 1/3%; and such allocations were
accepted by Plaintiff and incorporated into the aforesaid contract.

3. That the allegations contained in paragraph 3 are
hereby admitted. | |

L. That the allegations contained in paragraph 4 are
‘hereby denied. Plaintiff paid to Defendant Forty-Eight Thousand
Five Hundred Sixty-Nine and 31/100 Dollars ($48,569.31) pursuant
to the aforesaid contract for sales, premotion and management
functions.

5. That the allegations contained in paragraph 5 are
admitted to the extent that Defendant was not licensed as a real

'estate saleSman or broker either at the time when the contract

- was exeeuted nor at_the time the aforesaid Motion for Judgment
'wasvfiled. The allegation. that such license was required by
Virginia law;'Virginia Code Annotated, Section 54—749,.13 denied.

6. 'Thaf the allegations contained in paragraph 6 are
hereby denied.

7. That the allegations contained in paragraph 7 are
hereby'denied.

8. That the allegations contained in paragraph 8 are
hereby admitted.

9. That the allegations contained in paragraph 9 are

LER AND HQFF hereby admitted.
- 10. That since the Plaintiff alleges in its Motion

- for Judgment that the contract entered into between the parties

was illegal because Defendant did not possess the necessary real

estate licenses as was required by Section 54-749 of the Code of

o4
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| ER AND HUFF

Virginia, and since the Plaintiff is relying upon this alleged

illegal contract to recover the amount prayed for in its Motion

for Judgment; Plaintiff is precluded from recovering any anount

whatsoever which is based on a contract which said Plainti.’f
asserts is illegal. | '

11.  That if in fact said contract was illegal, for‘
the reasons as alleged in Plaintiff's Motion for Judgment
Plaintiff is estopped from relying on such illegality to r=cover

any monies under such contract, because Plaintiff was fully

‘apprised of the fact that Defendant did not possess a real estate

lioenSe at the time the contract was executed, and therefore

Plaintiff would stand in pari'delicto with Defendant concerning -
any such alleged illegality.

'~ 12. That the aforesaid contract was a legal and binding
contract because at the time of the execution of the contract in
December of 1970, Defendant was the owner of Five Per Cent (5%) of
the outstanding certificates of interest of Plaintiff and there-

fore was selling land of which it had a part ownership of and

| thereby was exempt from any licensing provisions of Section S5L=TLg

Code of Virginia, pursuant to Section 54-734 Code of Virginia,

which states as follows:

(a) The provisions of this chapter shall

not apply to any person, partnership,
association or corporation who as owner

or lessor shall perform any of the acts
aforesaid with reference to property owned

‘or leased by them, or to the regular employees
thereof, with: respect to the property so
owned or leased, where such acts are per-
formed in the regular course of, or as an
incident to, the management of suoh property

and the investment therein.




13. That if in fact that portion of the contrac:

relating to commissions paid for sales of Plaintiff's prope "ty -
was illegal as alleged by Plaintiff, the contract as a whols

was severable and the séleé portion in said contract in fact
only accounted for approximately one-third (1/3) of the entire

' contract. The figure of thirty per cent (30%) as set out ia the
aforesaid contract was allocated between the parties as follows:

" (a) Management duties to plan and develop the property
ofIPlaintiff amounted to 33 1/3% of the entire cbntract. These
managerial duties included the supervision of the clearing of
iand, road construction, building of lakes and water systems,
surveying work and various and sundry other reiated duties.

(b) Promotional duties to include all responsibility
for the placing and cost of adveftiéing and promotion of the
property of Plaintiff, 33 1/3%.

- (c) Selling duties to include the hiring and training
of sales personnel as well as the actual selling of the property,
33 1/3%.

14, That if in fact the actual selling of the lots by
Defendant was illegal because Defendant did not possess the
necessafy license, such selling duties only accounted for
approximately one-third of the terms of the contract as set out
in'paragraph 1% above, and the remaining portions of said contract
dealing with manageﬁent and promotional functions would not be
tainted by any suchvallegedrillegality, because Defendant was not
required to be licensed to perform the éforesaid functions as were
required pursuént to the contract.

15. That during the term of the aforesaid contract the




{
|

’ . !
actual amounts allocated to the functions of selling managesent and
promotion by Defendant were as follows:

oER ANo HUF? - (a) Selling 33.84%
(b) Management 36.11%

(c¢) Promotion 30.05%

16. That Defendant will rely upon any and all
properly provable defenses to this~Motion for Judgment whicna may
be disclosed subsequent to the filing of this pleading or by

evidence of the trial of the cause, and Defendant specificelly

reserves the right to amend this pleading if at such time it be _

so advised.

Wherefore, Defendant denies that it is liable to the
Plaintiff for the sum demanded, or for any sums whatsoever, and
having fully answered it respectfully prays that this actioa be
dismissed and that it recover of the Plaintiff.its costs ir this
behalf expended.

NATHANIEL GREENE DEVELOPMENT
CORPORATION

By /"’8% (///(rjafﬁf ‘53/?7
' Counsi;V

L. B. Chandler, Jr.
Chandler and Huff

415 Park Street
Charlottesville, Virginia

Counsel for Defendant

Counterclaim

Comes now, the Defendant, Nathaniel Greene Deve..opment
Corporation, by counsel, and for its Counterclaim against Plaintiff
Grenco Real Estate Investment Trust, sets forth the follow:.ng facts

and allegations.




DILER AND HUFF
RNEYS AT LAw
PARK STREET

LOTTESVILLE, VA.

‘income and it Was determined that thé Plaintiff had potential

the terms of the aforesaid contract.

1. That pursuant to the terms of the éontract entered

into between the parties and filed in this action as Plaintiff's
Exhibit A, Defendant was to receive from Plaintiff an amount equal
to thirty per cent (30%) of any interest, actually received by
Plaintiff as a result of any contracts of sale for the property of

plaintiff.
2. That from December 15, 1970, the date of the

aforesaid contract, until August 15, 1973, the Plaintiff made
regular payments on a monthly basis to Defendant representing
thirty per cent (30%) of Plaintiff's interest income. .
3. That.from August 15, 1973, until the present time,
Plaintiff has continued to receive interest income from the -
aforesaid sales contracts, to which Defendant is entitled to its
share of thirty per cent (30%) of same. That.on August 15, 1973,

an accounting was made between the parties concerning such interest

interest income remaining under its sales contracts of an amoungt
of Twénty Thousand Seven Hundred Forty-Six and 67/100 Dollars
($20,746.67) of which if Plaintiff actually received all of the
aforesaid amount, Defendant would be entitled to receive Six
Thousand Two Hundred Twenty-Four and No/100 Dollars ($6,224.00),
representing thirty per cent (30%) of the Plaintiff's interest
income actually received. |

L, That as of August 16, 1973, Defendant has not had
access to or been able to_determine the exact amount of intérest

received by Plaintiff, and therefore is not in a position at this

time to determine the exact'dollar amount owed to it pursuant to
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5. That on éeveral occasions, Defendant has made
demand upon the Plaintiff for the payment of all interest due
Defendant under the terms of said contract.

6. That the Plaintiff has refused such demands and
has taken thelﬁoSition that it oWes none of this interest to
Defendant.
| Wherefore, the Defendant prays that Jjudgment be awarded
to the Defendant in an amount equal to thirty per cent (30%) of

the actual interest income received by Plaintiff subsequent to

August 15, 1973, together with interest and the costs of

Defendant expended in this suit.

- NATHANIEL GREENE DEVELOPMENT

CORPORA?ION 3
By )
L. B. Chandler, Jr.
Chandler and Huff
415 Park Street
Charlottesville, Virginia
Counsel for Defendant
CERTIFICATE

I hereby certify that a true and correct copy of the
foregoing pleadings and counterclaim was mailed to Harold L.

Bailles, Esquire, 413%.Seventh Street, N.E., Charlottesville,

| Virginia, counsel for Plaintiff thismﬁkéfday of June, 1973.

/>ﬁ% ' % o
O&’/\ﬁ //%Czl,,, 'o’é/(){
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To The Honorable George M. Coles, Judge of the said Court:

Comes now the plaintiff, Grenco Real Estate Investment Trust,
>and invrésponse to the pleadings filed on behalf of the defendaht, Nathaniel
GreenebDévelopment Corporation,'respectfuliy pleads as follows:

Your plaintiff respectfully submits that the Doctrine of Laches
~does not bar the bringing of this suit by your plaintiff and hereby moves
the Court to set down for a heating this issue at the earliest'appfopriate
' date.

As to the grounds for defense filed on behalf of the defendant,
Nathaniei Greene Devélopment'Corporation, your plaintiff comes now and

demurs to each and every ground of defense alleged by the defendant for the
reason that those defenses taken separately or read together e;tablish no
defense, as a matter of law, to the motion for judgmeﬁt filed by the plaintiff
in this matter.

Wherefore, plaintiff respectfully prays that it be awarded judgé
ment in the sums and on the conditions set forth invits motion for judgment'
.heretofore filed in this matter, and that it be awarded its costs in its
behalf expended. |

" GRENCO REAL ESTATE INVESTMENT TRUST

vy Aozl Baillo

Counsel

‘Robert M. Musselman

By, ﬁ%;ﬂaf2/7{i égdikﬁﬂ

7

413 Seventh Street, N.E.
Charlottesville, Virginia
Counsel for Plaintiff
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Iavresponse to the Counterclaim filed on behalf of the defendant,
Nathaniel Greene De?elopment Corﬁoration, your plaintiff comes now by counsel,
and démurs to that Counterclaim for the reason that said Counterclaim here-
iﬁbefore‘filed by the defendant is not sufficient in law and does not state

~a cause of action upon which relief can be granted.

Respectfully submitted,
GRENCO REAL ESTATE INVESTMENT TRUST

By WMV%/%&%

Counsel

Robert M. Musselman, p.q.

By._%cwmc// 4 4 7 a//w

413 Seventh Street, N.E.
Charlottesville, Virginia
Counsel for Plaintiff

CERTIFICATE

" I hereby certify that on the 15th day of July, 1974, a true copy
of the foregoing pleadings were mailed or delivered to L. B. Chandler, Jr.,

Chandler and Huff, 415 Park Street, Charlottesville, Virginia, 22901, Counsel

of record for the defendant.

orol) F 42,
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BDLER AND HUFF
PRNEYS AT LAW
PARK STREET
OTTESVILLE, VA,
22901

5ARDSVILLE, VA.
22973

GRENCO REAL “STATE INVESTMENT TRUST,

Plaintiff

V. : INTEIROGATORIES
" NATHANIEL GREENE DZVELOPMENT CORPORATION,

Defendant

INTERROGATORIES PROPOUNDED TO PLAINITIFF

Pursuant to Rule 4:8 of the Rules of the Supreme

'Court of Virginia, the plaintiff, Grenco Reesl Estate Investment

Trust, is hereby requested to answer the following Interrogatories.g

propounded upon tiaem by defendant, Nathaniel Greene Development
Corporation, by counsel, serving sworn answers within twenty-one

(21) days of the service of these Interrogatories.

INSTRUCTIONS

A. The terms "reports" and "documents" meen any
written, recorded 6r_graphic material, however, producéd or re-—
produced, containing any mention, discussion, notation or con-
clusion concerning the subject matter in question.

B. Where the identification of a report or docu-

ment is required, such identification shall be sufficient for

characterization of such reports or documents in a subpoena duces | .

tecum, and must include: (1) the date thereof; (2) the neme,
address, position and legal and technical background of the
author; (3) the name, address and position of the reéipient;

(4) the nemes, addfeSses and positions of all persons who receive

ed copies or persons to whom copies were circulated or listed
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as having been circulated; (5) a general description of the

subject matter and contents (in lieu of such description a copy
may be attached); (6) the name and address of present custodien(s)
of a copy or copies; (7) a description of the circumstances

under which it was sent or received; (8) the location from which

| it was sent and where it was received.

C. The term "pergon" as used herein shall mean

person, firm, partnership or corporation.
| D. Where the identification of a person is re-

quired, such identification should be sufficient to notice a
deposition of such person and to serve such person with process
t0 require nis atténdance at a place of examination, and mupt ’
include: (1) nemes (2)}present or last known home address (3)
present or last known business address (4) title or occupation
of -employer. _

E, For each document which plaintiff will con-

tend is privileged or otherwise excludable from discovery, such

document shall be ldentified, its subject matter described and
the bagis for such claim or pfiVilege or other grounds for ex-
clusion shall be stated. .

| F, As»used herein the singular of any word or

phrase.‘;ncludes the plural.

INTERROGATORIES

1. . Identify, and attach copies of same to the ,
answers any}and all contracts; agreements, notations of extras,
memorande, correspondence, plans, specifications, or any other

documents or written material of any kind and nature whereby
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plaintiff ag-'eed to pay to the defendant a thirty per cent (30%)

commission for any services performed on behalf of the plaintiff
by the defendant, Nathaniel Greene Development Corporation.
2, State whether there were any modifications

' 0of any kind or nature of the agreement reached between plaintiff
' gand defendsnt, Nethaniel Greene De¥elopment Corporation, pertain-
éing to the nature or extent of the services to be performed by
fdefendant for pleintiff, Grenco Reel Estate Investment Trust,

including but not limited to the method and amount of peyments
to be made, snd the time period in which these services were to
be performed.

3. If the answer to Interrogatory 2 is affirmative
explain in deteil, describing the nature of same, each and every
modification and/or emendment thereto, and attach copies of any
and all documents of any kind and nature which reflect or are
otherwise relevant to such modification and/or amendment.

4, Identify each and every person, who on
December 15, 1970 was a trustee of Grenco Real Estate Investment
Truat, and for each person so identified, state his position,
nature and extent of responsibilities and tenure with pleintiff,
end the current address of each person so identified.

5. State whether prior to December 153, 1970,
plaintiff, Grenco Real Estate Investment Trust, entered into any
negotiations either oral or written with the defendant, concern-
ing the matters waich were the subject of an agreement entered
into on December 15, 1970, between the plaintiff and the defen~
dent. |

6. If the answer to Interrogatory 5 is affirmag-
tive, explain the nature and extent of these negotietions in-
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™™ | platntifs for eny services performed by them relating to the
CROSVILE, VA, |

|
I tiff and the defendant, and for each person so identified, give
| the following informetion: (a) his job classificetion during

cluding the dates and places where they occurrei, snd identify
each and every person whether trustee, officer, agent, employee,
servent or otherwise assacisted with the plaintiff who partici-
pated in the aforesaid negotiations on behalf of the plaintif?f,

Grenco Real Estate Investment Trust.
7. Identify all persons who were compensated by

eforementioned agreement of December 15, 1970 between the plain-

his tenurs on the job; (b) the dates such person worked and the
total hours worked on each such date.

8. (a) State the factual background, and identify
any and 21l supporting documents relevant thereto attaching
same to the answers of the statement made in paragraph 2 of
plaintifffs Motion for Judgment that ﬁOn December 15, 1970, the
defendent entered into an agreement with the plaintiff, which
agreement provided for the paymsesnt by the plaintiff to the _
defendant of a thirty per cent (30%) commigsion based on sales
of properties owned by the plaintiff", |

(b) Identify each and every person known to

plaintiff who hee sny information or knowledge with respect to
the language guoted in Interrogatory 8 (a) ahd describe in detail
the scope and extent of said information and knowledge.

9. (a) State the factual background and identify
any and all supporting documents relevant thereto attaching

seme to the answers of the statement made'in paragreph 5 of

plaintiff's Motion for Judgment that: "the defendant, Nathaniel
Greene Development Corporation, at the time of ente:ing into the

-
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contract and continuing until the time of the filing of this

motion for judgment was not licensed as a resl estate selesman

or broker, as required by Virginia law, . « ."

, (b) Identify each and every jerson known to
plaintiff whe has any information or knowledge with respect to
the lenguage quoted in Interrogatory 9 (e) and deacribe in detail
the scope and extent of said information and knowledge.

10. Explein in detail the basis upon which the
plaintiff contends that it paid to the defendant commissions
totalling Forty-Nine Thousend One Hundred Six and 53/100 Dollars
($49,106,53).

11. Explain in detail the provisions contained
in plaintiff's Exhibit A relating to the "gross selling price
of Grenco-owned land," specifically as to the method of computa-
tion used by plaintiff in determining gross selling pricé._

12. State the exact amounts of monies which the
plaintiff peid to the defendent for the following items and
explain in detail the meaiing of the following items as iz get
forth in paragraph_2 of plaintiff's Exhibit A,

(a) gross selling price of Grenco-owned land

(b) timber sold during the term of the contract

(c) other commoditiés and services

(d) gross income received as interest on sales
contracts originated by Nathaniel Greene Development Corporation

13. Dascribe and explain in detail the nature
and extent of other commodities and services which were to be
provided by defendant, Nethaniel Greene Development Corporation,
pursuent to paragraph 2 of plaintiff's Exhibit A, end further .
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describe and explain in deteil the nature and extent of'any
other commodities end serwices which were actually furnished by
defendant dﬁring the term of the contract.

1h; ‘State whether the term "Grenco lends" as set
-out in plaintiff's Exhibit A included any property other_thnh
the Shifflett tract of two hundred sixty-five (265) acres.

15, If the answer to Interrogatory 14 is affirme-
tive explain in detail the description, location end condition

of such land.
16. Describe and explain in detsil the nature

kot and amoﬁnts of any construction costs other than supervisory

~LE. WA,

N work which the plaintiff incurred under the provisions of the
e contract referred to as plaintiff's Exhibit A, identifying the
amount of monies paid to the defendant for such costs and the
amounts paid to any and all other persons or corporeations for
such costs.

17. Identify and attach copies of same to the
answers ény eand a’l payroll sheets, tiﬁe sheeta, wage and hour .
records, payroll records, or any other documents of any kind and
naturé which relate in any way whatsoever to the informetion mede
reference to in Interrogatory 16,

18. State and explain in detail the procedures
utilized by plainﬁiff, including but not limited to the identity
of any employees, trustees, officers, and/or agents of plaintiff
in spproving any vork performed by defendant, Nethaniel Greene
Development Corporation, for which payﬁent wes required.

| 19. State and explain in detail any and all
administrative coéts borne by the plaintiff during the term of

the contract betwcen the parties.
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20, OState the exact date when plainti. f first
becéme aware that defendant, Nathaniel Greene Developmept Corpor-
atibn, did not possess a license as a real estate saiesman or
broker, as allegated in paregraph 5 of plaintiff's motion for
Judgment..

21« Explein in detail how plaintiff first became
aware of the facts as sﬁated in Interrogatory 20.

22+ State whether the contract of December 15,
1970 entered into between plaintiff and defendant was evér re-
viewed by any legal counsel of the plaintiff or by any other
wier anp Hurr || attorney employed by or retaiﬁed by'plaintiff; or by any trustee

ORNEYS AT LAW

=r  of the pleintiff who was an attorney at law.

VA.

(a) What actions if any did plaintiff teke as a

va.,

result of any advice given them by any attorney concerning the
B aforessid contract. |
‘ 23. If the answer to Interrogatory 22 is affir-
mative, state the nemes and addresses of any attorneys so in-
volved, and the substance of any advice given tc plaintiff by .
any such attorney.' :

24, Desciibe and explain in detail the nature
and extent of any services which defendant, Nathaniel Greene
Development Corporation, furnished piaintiff pursuant to the
‘terms of the‘aforesaid contract of December 15, 1970.

25. State whether defendant, Nathaniel Greene
Development Corporation, completed its obligations under the .
-aforesalid contract. |

26. If the answer to Interrogatofy 2. 18 negative,
state which obligations arising under the aforesaid contrdét. .
the defendent failed to complete. '
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27. List the names of all shareholders of Grenco |
Real Estate Iuvestment Trust as of the date of December 15, 1970
and for each such shareholder list the number of shares of record

'whiéh he owned as of the aforesaid date.

28, With respect to each affirmative allegation
set forth in plaintiff's Motion for Judgment, give the following
information: (a) identify and produce for inspection or copying
ell reports and documents of every kind and nature whatsoever
upon which plaintifi will rely in support of such allegations;
(b) identify each individual known to plaintiff who has informa-
tion as to the facts or conclusions giving rise to such allega-
tions, and describe in detail the scope and extent of said infor-

mation and knowledge.
29. Identify each and every individual or indi-

viduals who plaintiff intends, as of the present time, to call
as witnesses on its behalf at the trial hereof, and state in |
detail the nature and content of such person's expected testi-,
mony.

30.  (a) Identify by name, business address and
qualifications each person whom plaintiff expects to call es ap.
expert at the trial of this case.

(b) State as to each expert identified in
answer to this Interrogatory: (1) the subject matter‘on,which
he is expected to testify; (ii) the substance of the facts and
opinions to which hevis expected to teatify; (iii) as to each
opinion set forth in answer to this Interrogatory, state e
summary of the factual and technical grounds on which he bases
his opinion; (iv) identify any and all reports, documents, plans,
apecifications. blue prints, and any other written material of
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any kind and nature made available to any expert idertified in
this Interrogatory and attach a copy of same to these enswers;
(v) identify any reports, documents, notes, memoranda, and any
other written material of any kind and nature produced or genera-
ted by such expert, and attach copies of seme to the answers.

- 31+ Separately and for each of the foregoing
Interrogatories, identify: (&) each person who in any way con-
tributed to or assisted in the preparation of the answer to the
Interrogatory; (b) the contribution or assistance of each person
identified in the answer to sub-item (a); (c) each person baving
direct knowledge of any portion of the facts on which the answer
to the Interrogatory was based; (d) which facts the person iden-
tified in the anawer to Sub-item (¢) had knowledge of; (e) each
report or other document on which the enswer to the particular

ER AND HUEF Intefrogétory was based.
FNEYS AT LAW 32, State whether or not from August 15, 1973

a

- until dete plaintiff has received interest income from the sale
P Y properties by defendent, Nathaniel Greene Development Corpora-
tion, pufsuant to the terms of the aforesaid contract of December
15, 1970, |

23, If the answer to Interrogatory 32 is affir-
mative, state the exact amount of any such interest income so
received, and attach copies of any and all documents of any kind
and nature which relate in sny way whatsoever to the amounts so
recelved.

1

NATHANIEL GREENE DEVELOPMENT

CORPORATION
’ \_/// . /
By .f; \ //—)kffé) (/%ﬂ

Couneg /
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ORNEYS AT LAW
% PARK STREET
LLOTTESVILLE, VA,
22901

'DARDSVILLE, VA.
22973

L., B, Chandler, Jr.

-Chandler and Huff

415 Park Street

1 charlottesville, Virginia

CERTIFICATE

I hereby certify that a true copy of the foregoing
Interrogatories was mailed to Harold Bailes, Esquire, 400 Court
Square, Charlottesville, Virginia, 22901, on the ~ % day of

October, 1974,
(- L
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RNEYS AT LAW

PARK STREET

|OTTESVILLE, VA,
22001

CARDSVILLE, VA.
20079 )

GRENCO REAL ESTATE INVESTMENT TRUST,
Plaintiff
v. -  REQUEST FOR :

NATHANIEL GREENE DEVELOPMENT CORPORATION,
- Defendant

Pursuant to Rule 4:11 of the Rules of the Supreme
Court of Virginia, the plaintiff,'Grenco Real Estate Investment
Trust, is hereby requested to make the following admissions,'
within twenty-one (21) days-of the service of thesé‘request for
admissions upon the plaintiff. |

| 1. That during the;peribd commencing on October 1,
1970 and ending on December 14, 1970 the plaintiff, Grenco Real
Tstate Investment Trust, at a meeting of its Boerd of Directors,
discussed the fact that the defendant, Nathaniel Greené Develop-
ment Corporation did not possess a real estate broker's licenée
nor a real estéte salesman's license.

‘2. That on December 15, 1970, the date of the
contract sued upon in pleintiff's motion for Judgment, the plain-
tiff was aware of the fact that defendant, Nathaniel Greene
Development Corpofation, did not possess a real estate broker's
license nor a real estate salesman's licénse.

.3. That on December 15, 1970, the defendant,
Nathaniel Greene Development Corporation, was the'record owner
of approximately five per cent (5%) of the outstanding shares of
iﬁtereSt of the plaintiff, Grenco Real Estate Investwent Trust.

4. That plaintiff and defendant discussed the
possibility of selling one share of the stock or certificates of

interest of plaintiff to any salesman or employee of defendent,
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[CRNEYS AT LAW
PARK STREET

rl.orrEsVILL-E-.' VA,

Nathaniel Greene Development Corporation.

| 5. That plaintiff, Grenco Resl Estate Investment
Trust décided againét the suggestion postulated in Admission -
Number %4, because said plaintiff was of the impression thatvsince

the defendant owned approximately five per cent (5%) of the out-

standing stock of plaintiff, it would not be necessary for defen~

dent to secure a real estate license to sell property of which
said defehdant had part ownership of,

6. = That C. W, Parker, an attorney and trustee of
plaintiff, reviewed the aforesald contract of December 15, 1970,
and did not advise the plaintiff that defendant could not perform
its duties under the terms of said contract without first securing
a real estate license. | |

7. That prior to the entering into of the contract|

of December i5, 1970, the defendent, Nathaniel Greene Development
Corporation, submitted a proposal to the plaintiff in which thé
figure of a thirty per cent (30%) commission fee was allocated |
among the following functions in the following smounts:
§a§ Sales - one-third
b) Management - one-third
c) Promotion - one-third |

8. That the proposal as set out in Admission 7
was accepted by the plaintiff as being proper, and the various
functions of sales,management and promotion as contained in the
aforesaid prOposal were incorporated into the firel contract
entered into between the perties on December 15, 1970, at the
direction of the plaintiff, Grenco Real Estate Investment Trust.

| : 9. That the initial term of the contract of

December 15, 1970 was for a period of one year and in December of
1971,.the aforesaid contract was reviewed by both parties and it

was renewed for a term of one additional year.
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10, That the plaintiif never claimed that deien-
dant had entered into the contract illegally in December of 1970
nor in December of 1971 when the initial contract was renewed
for another year,

11. That the plaintiff first claimed that defen-~
dant had illegally entered into the aforesaid contraét'on‘
December 4, 1973, \

12. That on or about De¢embér 41, 1972, the plain-
tiff sent e letter to defendant and/or incorporated a statement
into the minutes of a meeting of its Board of Directors, which
letter énd/or statement contained words to the effect that the:
defendent, Nethaniel Greene Development Corporation, had satis~
factorily performed its obligations under the terms of the
aforesaid corntract of December 15) 1970, which contract had been
renewed until December 15, 1972.

13. .That plaintiff, Grenco Real Estate Investment
Trust, has received interest income from August 15, 1973 until
the date 6f'these admissions, said interest income resulting
from the sales of property by the defendant, Nathaniel Greene
Development Corporation, pursuant to the terms of the contract
of December 15, 1970. |

14, That on August 15; 1973, an accounting was
made between plaintiff end defendant concerning the interest
income from sales of properties by defendant, and it was deter-
miried that the plaintiff had potential interest income remaining
under its sales contrects in the amount of Twenty Thousand Seven
Hundred Forty-six and 67/100 Dollars ($20,746.67).

NATHANIEL GREENE DEVELOPMENT
CORPORATION -

5 . ;.
2 ,e/, 7 . 1

o / ;
m/j/7pmv
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Loe B. Chandler, Jr.
Chandler & Huff
415 Park Street

e

harlottesville, Virginia

CERTIFICATE

I hereby certify that a true copy of the foregoing

Raquest For Admissions was mailed to Harold Bailes, Esquire,

400 Court square, Charlottesville, Virginis, 22901, on the y/ 74

day of October, 1974.
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MEMORANDUM OF LAW

Statement of Factae

The facts forming the basis of this memotaiidum have bean set forth

in detaill in previous membranda‘énd nieed not be repeated hera.

Issues Prasented

The issues dealt with in this memorandum are four:
1) Whether or not the present action at law is barred by the
.equitable doct®ine of laches;

" 2) Whether or not Defendant 1is exnmpt-frém the licenigng provisions
of Virginie Code Sodffion 54~749 by virtve of fte being an "owéer" of
property witiin the intent of Section 54=734; |

5) Whather or not the contract executed by the parties is severable
on the iesuae of an apportionmenﬁ of the atated single considaeration; and
~ 4) Vhether or not the parcle evidence rule renders inadmiseable
evidence of prior or conteﬁporaheous agreements concerning the aforesaid.

apportionment.

Procedural Status

Crenco Real Estate Investment Trust, (hereafter GRENCO), ffled its
Motion for Judgment against Nathaniel Greena Development Corporation
(hereafter NGDC) 1in the Circuit Court of Greene County. NGDC demurrad to
the Motion for Judgﬁent and stated grounds for demurrer. Memoranda of ‘
Law were submitted by both sides on the demurrer issues and the Couug.
finding that knowledge on behalf of the Plaintiff as to the Defendant 's
lack of a propef license was not before the Court, overruled tas damurved.

NGDC then filed its grounds for defense, asserting a plea of laches and
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a counterclaim against GRENCO at the same time. GRENCO filed a demurrer to
NGDC's grounda for defense and plea of laches. NGDC subsequantly filed e
request for admissions and interrogatories. A hsaring was held on

October 15, 1974 at which time this memorandum wes reduéste&.

Law_and Argument

A. Application of the doctrine of laches

Défendant msintains that the present action 1s barred by the applic-
atlon of the equitable doctrine of laches. As hasé been stated in previous
memoranda, the Plaintiff's action i3 one for money had and received, an
action having its basis in the common law writ of aééumpait. An.auch, 1t
is an action at law for money damages. Since at common lsw, the equitable !
detenae»of laches was not appropriate in an actien at law, Defendant must,
in order to invoke it here, point to a statuﬁe which chdugeo the common
law and allows a plea of laches in an action of this tyﬁe.A

A reliance by Defendant upon Virginia Code Section 8-241 wbuld‘ba‘

complately unfounded. That statutory provision, which is in derrogation
of the common law énd thus must be stricggy construed, allows a defendant
to plead an equitable defense only in action "on a contract” and where
defendant 1s seeking equitable relief “against the obligation of the comtract.”
First of all, the préaenu'nction is not "on a géneraee" since the relief
soﬁghe by the Plaintiff is not grounded upon enforcemant of the contract or
upon any breach tﬁeraof. Rather, Plaintiff 4is seaking money had and
received pursuant to sn invalid contraet. Secondly, Difgndant i not here
seaking any ralief "against'the obligation of the conﬁi@ct." its grounds
of defense are of an entirely opposite naturae; that is, Defendant is seaking

to show that the contract was valid and that Plaintiff had am obltgﬁtipu to




pay the commissions.

The object of Section B-241, as explained by the Virginia Supreme
Court of Appeals in Hamilton v. Goodridge 164 Va 123, 178 SE 874, was to
maka avallable to a defendsnt in an action at law such equitable defenses
as "fraud, failure of consideration and tha like" and to preveat multip-—

-~ &

1tciey ofsuits. Clearly, then, the law was aimed at allowing defanoeg of

‘a positive neture which an unsuccessful defendant in a law asction might ;:

turn around and assart in a separate proceeding in equity. The purely
deﬁaﬂ@ﬁg@Adactrine of laches did not cowe within that contemplation since
its preclusion from an action at law would net give rise to the possibility
of'multipla suits, Thus, aince Secticn 8-241 is clearly inapplicable,
the common law prevails and Defendanth ples of lachés is improper. | _
However, if the.Court should nevertheless decide that laches 1s an
appropriate defense in sctions of this nature genorally, it is clear that
the Plaintiff in this case 1s not guilty thereof. When laches 1s plead,
pursuant to the atatute digcuseed above, the rules of equity continue to
govern its application to the particular case. Galdwell v. j@@a&g 21 Gratt
(62 Va) 132. Under established equitabla principles, a mare l.aps& of time
18 not sufficient for a successful 1nvo§ation of the doctrine. Rather, a

prejudietal delay must be shown, %.e. a delay that has somehow caused a

disadvantage or injury to the defendant. ggggg.ﬂhenges v. New York Mining
184 Va 1064, 37 SE 2d 75; McNeir v. Mcleir 178 Va 285, 16 SE 2d 632.

The purpose Hulidnd the doctrine 6f_i;chea is that because of &
time lapse and death of parties, it might become impossible to sucsrtain
alil the facts of a case. Absent euch a situation, the doctrine serves no
purpose and is inappliceble. For example, the Virginis Supreme Court 1n
Lyric Thestre Corp. v. Vaughsn 168 Va 595, 191 SE 600, held that in a suit

for ascertainment oflinterigg in a corporation and accounting for profits,
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laches was properly refusad, desplte a conaidetahleAtime lapse, because ail
the mataerial partles wexe iiving, there_hn& been no change in the circum-
stances and it was not shown that the delay caused any injustice.

In the instapi.gese, there has becn ne change in circumstances and
no.diaadvuntagn to NGDC caused by sny alleged time lapse. The money
itself has been in Defendant’s handas the entire time and all the material
facts, information, and parties hereto have remained available throughout.
Certainly the Defendant hee failed to meet the burden of procf, which he
bears on the issue of laches. 8ee Virginia Land Co. & mg?ﬁ Va 533,
19 SE 163, | |

In conclusion, the equitable doctrina of laches is tmproperly plead

fn the actien at law, since no statute has changed the common law to allow

it. PFurthermore, under established equity btindiples, the doctrine is
1napplicab1a to the preagent disputa gince thera has been no delay causins

prejudice to Defandant.

B. Applicabdbility of Statutory Exemption from Licémneing Requirvements
Defendant contends in paragraph 12 of {ts Anewer that although it -
poasessed no vnlié broker's license, it was exempt from the 1£cenaing
provisions of the Virginia Code by virtue of Code Section 54-734, providing
that:
The provisions of thie chepter shall not apply to any
person, partaership, association oxr corporztion wheo as
owner or lessor shall perform any of the acts aforesaid
with reference to property owned or leased by them, or
to the rerulsr employees thereof, s¥th respect to the
propatty 80 owned ox leased, where guch acts are per-
formed in the regular coule of, or as an fncident to,
the managament ofsuch property and the invastment
therein.
In order to fall within this sétatutory exception, Defendant must’
meet two separate but somewhat interrelated requirementss First, the real

estate, at the time of contract execution, must have been "owned by"
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Defendant within the intent of the statute and secondly, the sales activities
of Defendant must have been "in the regular course of, or as sn incident
to, thevﬁanagament of such property."

Defendant contends that because 1t cwned 5% of the outstanding
gertiticatee of interest of Plaintiff, it thereby was an "owner" of
Plaine1ff's real property. There appear to be no Virginia cases which
discuss the degrae of interest in properiy necéaeaty to constitute uunar¥
ship within Section 54-734, and thus the Court may find it inetructive to
look to other jurisdictions providing the same or siﬁilar gtatutory
exenption.
| The New York case of RZlaeker Charles Company v. A & D Harrieonm Inmec.,
326 N.Y.S. 23 214, whose facts have beén fuily stated in previous memoranda,
1s agein on poiat. In that case the defendant corporation, which had acted
a8 a real estate broker without the required license, had as its soie
atockholder, one of the generalvpartﬁera of the plaintiff. The defendant
v'cohtendad chat..consequently, it was managing itz own property and requifed.i
no license under New Vork law. Iz should here be noted that although the
Kew York Stseufen eontain no separately stated "exeeptions® provision
c¢omparable to Virginia Code Sectiomn 54-734, it is nonetheless clear from
New York's statutory definition of "real estate broker” as one who deals in
real estate 'for another” or "on behalf of the owmer” that no license is
required for a éorporation acting for itself with respect to land which 1t
owna. N.Y. Code, Real Property, 440. PWor purposes of the ingtant case,
it is sufficient that the Court in Dleekar récogniaed such an axception
but went on to hold that the corporaﬁéadéféndanc, despite its tias to the
plaintiff, was not dealing with its o property, and that "both the spirit .
and the letter of the Real Property Law" required it to be licensed.

Thus, Blecker stands for the proposition that a geparate corporate entity,
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in spite of cortaisn ilike with the actual owmer of real property, which
deals in that proporty for compensation, csvnot avold the licensing
requirenont by)claimiug. a8 has HGDC in the instadt case, to be en owmer
of the property. The pdlicy behind the Hew thk licensing astatute, like that
in Virginia, reflects a clear intention to include such entities within its
requirements. |

| Furthermore it is ﬁishly inetructive to note the cleerly established
principle, announced by no less an authority than Mr. Chief Justige'Taft in

Rhode Ialand Hoapital Trust Co. v. Doughton 270 US 69, 46 S.Ct 256, 70 L.Ed.

475 (1926), that the owner of the shares of stock in a company is not the
owner of the corporation's property. (At page 31. Sec also Holly Sugar

Corp. V. McColgan 18 C 24 218, 115 P 2d 8.) The shareholder may share in

the company's earnings, through dividends, and may take a proportionate share
.of the residue upon eomsbfuture dissolution, but he does not own the property
of the corporation.  Defendants claim of "ownership" rests solaly on its
53 ownership of certificates of interest in GRENCO. Now, while the Virginia
Reél Estate Investment Trust 48 not, in a strict sense, a corporation and
a certificate holder is not, etrictly speaking, a shareholder, for the
putpoaés of this dispute tﬁe Land Trust created under Virginfa Code Sections
6.1 343~351 may Be closely analogized to a corporétion with réapect to the
ralative rights and obligations of trustees and certificate holders. It is
gignificant that under Sedtion 6.1~349; cartificate hoidera are treated, for
indemnificstion purposes "as Lif they were stockholders” under the Virginia
corporation law. Applying this analysis, NGDC's ownership of a small minority.
of GRENCO "shire#"; as it wera, does not amduntvto an 0wnnf§hip of.GREHCO'n
pfop@rty.\?y

The policy of the Virginia Statute and the obvious intent of the

legislature in enacting the "ownership” exception clearly aupport€y '”'

conclusion. Section 54-734 represents an effort to clarify that the harsh
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penal nature of the licensing requirement is not appropriate im the casa of

one who 18 acting primarily in his own behalf, with respect to property which
he owns and manages. In such a case the fear of misrepresentation to sellare
of real property by unscrupulous or incompenépt saleagnmen, which waderlies

the express purpose of the statute, would néiicome into play. jagthe other
hand, Defendant fite clearly into the class of_pereoné for whom the licsnsing
;gggggggggg. rather than the exception, was enacted. Defendant maneged,
ptdmoted and s0ld the real property of another separate entity and aoﬁght-to
do so for compensation. To 8o act, one mugt submit to appropriate regdlatton
 and obtain 8 valid licensa.

Howevar, even if it is determined that Defendant "owned" the property
Qithin the statutory meaning, it still must be found that his ectivitien
were performed "in the regular course of, or as an incident to, the mansge-
mang of such property and the investment therein. (Emphasis supplied). The
use of the term "and'" in the statute implies that if the activities were not
tncident to msnagement, one so acting is required to be licensed sven though
he argues that he was acting incident to his investment.

A recent Wyoming d;cision interpreting a statutory brokerage licemse
vexception nearly ildentical to Virginia's held that a ranch manager (a
“ragular employee" of the owner within the statute) required a license to
" collect commissions for procuring the sale of the ranch on the basis that
his actions were not in the ragular course of, orf, incidant’to. his farm
management. Dixon v. Ringgy 405 P 24 271 (1965). In other words, his actioms

- L N _ »
: fate relationship to his duties

as a broker,did not bear aﬁ;uif

o A

an nnnager';hd employee of the oﬁﬁer. ﬁcné%iréituation presente an even
stronger csse since the only managerial function or power it had over
GRENCO's property was that which it vas given in the contract. Absent
this required proximity betwesn salas activities and managanent, Virginda
law will not permir anyone to 80 act without s license. The publie policy

behind such a scheme has already been discussed.
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Thus, in considnration of the foregoing discuﬁsion, Defendant did
not own the rxeal estate on the contract date and did not, at any rate,
perform its sales activities as incident to property management. Consequautly
it cammot claim an exemption from the licensing feQuirament based on Virginia

Coda Saction 54~734.

C. Saverability of an;ragt
7 In pagagraphs 2, 13, 14 and 15 of its Anawer, Defendant admits to

having enzereé inte contract with Plaintiff, which contract provided a single
30Z commiesion a8 conaideration for the agpragate of all Defeﬁﬁant'a
sarvices. Hawever; Defandant then contends thet the contract was severable
and that the stated commission ﬁaa in faet allocated one thﬁiﬂ each fof
‘management, promotion and sales. B

Under Virginia law, thera {s no precise rule for determining ﬁheehﬁr
4 comtract in sevarabie or entire, but 1t 1s an lassue to be deterninéd'Baoed

~on the language employed and thefubject matter of the contract. ASL&E&ES

& D, Ry v. Delaware Conatruetion Co. 98 Va 503, 37 Se 13. However, a well

astablishad guiding principle is that whenavar the stated consideration is

singla, the contract is entire and indivisiblc. regardless of the number of

saparate items erbraces in its subject. CJS Contracts 334,

A Vifjginia case on point is Eschner v. Eschner 146 Va 47, 131

in vhich a divorce property settlement listed several enumerated prbmi;%:
by the husband to the wife, for which the wife in consideration made & single
promise to release all rights and elaims. The Virginia Supreme Court held
that the contract was entire and not severable bec&&%e of the single consid-
eration.

In the instant case, the contract s complete on 1its face and
succinctly states a single, blanket consideration of a commiasion fee of

30%. This 18 a clear indfication tha’ the parties intended an entire contract,

the usual enumerated duties of the Defendant notwithstanding.
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_ma‘ to sales, an activity for which it was uvnlicensed., It s hpon!.bh

This conclusion is further supported by the fact that wunder the
terms of tha ¢ontract, HGDC would reoaivn a comnission only upen an actual

sale. Thus if it had falled to make 8 sm. BGDC would have been entitied

- Y

to nothing for the promotional axpensas md Wt axpensas which :l.l

sasks to fsolate frow the sales activities. Defendant's compensation was i

to sever its salas activitles from the gimgle consideration upon which the

contract was founded.

D. PRffact of Parole Evidemnce Rule

Defendant seeks te introduce evidance of prior or contemporanecus
agreements betwaon it and Plaintiff to the affact that the single consider- .
ation stated on tha face of their contrssat was to ba allocated between
menagement, proumjjtion, and sales. Sush avidence, however, is c¢learly *
inadnissable under the parole avidence ruls.

It 1e beyond contmtion that in thie state, prior or emcmm
.gramta vhich vary, modify, contradict, add to, or explain a writuu
agreement which 1s on its face complete and unambiguous, are vot admmu-.
Walke Verse Co. v. Fizst National Bank of Boston 205 Va 883, 146 ST 24 W
239 (1966); King v. Commercisl Piusnce Co. 173 Va 260, 175 SB 733 (1934).

Purtherwore, when the parvle evidemca rule applies, all evidence, both aral
and written, concerning the contract in issue, is inadmissable. Sale v.
Figg 164 Va 402, 180 Sk 173.

In Williemsburg Power Go. v. City of Willismebuxg 139 Ve 787, m
SE 215, ?m Virginia Supreme Court excludaud parcle evidence of comruttm

and declarations by the parties extendimg the exprase duration of tlu CORLraote
I t would seem that an apportionment of an exprassly single considerstion
and an extaonsion of an axpress duration are functionally indistinguishable

for evidentiary purposes.

The confiract eascuted by GRENCO and NGDC i3 clearly couplate amd f
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S
unanmbiguous on its faca. It was intended to be a complate expression of the '

parties' agreement. In consequencs, any evidence of prior er contempor-

anecus oral or written agresménta or negotintions between the perties which
Defendant might seek to introduce are inadmissable.
N | . v . st ;
. : e i
« | In view of all of the foregoing, it seems claar @ this action 3
. : : . ‘ '@,, . n_-i._:
is not barved by the doctrine of laches, Deferdant is not exampt from the N
kewmz-o’ry 1icanging requiremants, the contyract executed by the pavties 1o *
entire and not seversble, and parole avidence to the comtrary s insduiesable. “
Respectfully submiceed, o H
4
3

B&i‘-lan," Lindstrom, & Tucker, Ltd., p.q.

By _ /
- 400 Court Bquare
. Charlottesvilla, Virginia
CERTIFICATE
I hereby ecertify that I have mailed a copy of this seworandum on K
the 4th day of November, 1974, to L.B. Chandler, Jr., Esq., Chendler and ;
Buff, 415 Park Street, Charlottesville, Virginis, 22901, Counsel for E
the Defendant herein. %/ / >
| o/ W fende .
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VIRGINIA: 1IN THE CIRCUIT COURT OF GREENE

GRENCO REAL ESTATE INVESTMENT TRUST,
. | Plaintiff

Ve

NATHANIEL GREENE DEVELOPMENT CORPORATION,
- : Dgfendant

The facts on which this memorandum is
based, having been fﬁlly-develbped in previous memoranda,
will be omitted from this memorendum.

1ggues Presented

This memorandum deels with the following

four issues: | |
, 1) Whether or not Plaintiff's ection at
law is barred by the doctrine of laches;

2) Whether Defendant is exempt from the
licensing provisions of Virginia Code Section 54~T49 by
virtue of itz being an owner of propserty as set forth
in the statute;
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3) Whether or not the contract ig

severable as to the consideration and the various
functions to be performed thersunder;

4) vhethisr or not the parol evidence
rule renders inadmissible evidence of prior or coﬁtamn
_pdranaous agreements concerning the'apportionsent of the
stated consideration. |

Urenco Real Estate Investment Trust,
hereinafter GRENCO, filed its Motion For Judgment
ageinst Natheniel Greene Development Corporation, |
hereinafter NGDC, in the Circuit Court of Greene County
asking for a return of money paid to NGDC under a
contract entered into by the partics. To GRENCO's
Motion For Judgment NGDC filed a Demurrer, stating the
grounds therefor. After studying memorands of law
presented by the parties covering the issues raised by
the Demurrer, the Court overruled the Demurrer. NGDC
then filed its Grounds Of Defénse, asserting e plea of
laches and counter claiming ageinst GRENCO. GRENCO
demurred to NGDC's Grounds Of Defense and its plea of
laches. NGDC then filed a request for admisasions and
interrogatories. On October 15, 1974, the Court requested
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ﬂw parties to submit memorende of law dmcussing the
four 1ssues set forth abwa.




'L v wt - § law
v,ﬁ ,\K £ s, W " a‘-e o -
‘*-‘ “\: 5 ’“f” ’ ' ~ ! ’ { y” .
DISCUSSION SN e e g9¢- (p5"e 2
o \G--r)o’{, Iﬂ’t

" I. WHETHER OR NOT GRENCO'S ACTION AT LAW IS BARRED BY
THE DOCTRINE OF LACHES. _ :
NGDC contends that GRENCO's action to
recover money paid to NGDC under its contract with
NGDC is berred by the doctrine of leches. Although
laches is traditionally an equitsble defense, Section
8-241 of the Virginia Code permits ita use in sctions
et law. Section 8-241 provides in part as followa:
In any action on a contract, the
defendent 1 file a pleading, alleg:ng
any matter ch would entitle him
relief in equity, in whole or in part,
sgainst the obligation of the contract;
o « o} and in eithor case alleging
the amount to which he is entitled 2%9
reason of the metters contained in
pleading.
GRENCO tekes the position that this statute is both
legally and ectually inappliceble to the case at bar.
The langusge of the statute commends its
use in this case. "Any" action on a contract calls the
statute into play. GRENCO's action is on a contract,
- for the inafant contract provided the framework for
payment of the money that GRENCO seeks to recover from
NGDC. The statute is not limited to action for en-

forcement or breach of a contract; rnthér. it epplies
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generslly to any action where, as here, the contract
supplies the besis of recovery, Nor does the statute
state that it applies strictly to ections on a legal
contract. GRENCO's action, even though based on an
illegal contract, is nonstheless an action on e contract.
_ The statute in qQuestion enables a defendant
to ellege "gny" matter which would entitle him to relief
in equity "in whole or in part.” It cemnot dbe disputed
that laches is a "matter" which would bar enforcement
of a»contract, whether in whole or in part. The “obli-
gation" of the instant contract finds expression in
NGDC's promise to perform certain tesks and GRENCO's
promise to compensate NGDC for performance of those taska.
- NGDC has performed its obligation under the contrect.
Heving done so, NGDC has the right to resiat GRENCO's
effort to eacape performsnce of its own obligetions
under the agreement. Morecover, the obligation that
NGDC defendé against by the use of laches is the obli-
gation, implied in the contraét. that NGDC will refund
GRENCO's money in the event GRENCO finds feult with KGDC's
perfbrmanco under the contract. GRENCO's assertion of
the illegality of NGDC's performance is an excellent
example of such fault finding. Cleerly, the language of
Section 8-241 maekes it appliceble to this contract.
GRENCO further argues that the statute is
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inspplicable because it contemplates defenses of &
positive nature. However, the statute says "any*

| matter, not Just positive or affirmative defenses.
A reading of the caees involving interpretation of
the stetute does not sustain GRENCO's argument.

 For instance, in Isbell's Adm'r v. Norvell's Ex'er,

4 Gratt. 176 (1847), pleintiff sued defendant on a bond
given in exchange for several slsves. Defendant pleaded
specially that plaintiff hsad falsely represented that the
slaves were healthy when one in fact was diseased. The
Court allowed & set off on the bond om account of a
failure of consideration, i.e., that one of the slaves
was sick and not healthy. 4 Gratt, at 179. This

decision certainly illustrates the defensive uge of the
predecessor ¢f Section 8-241.

Keciley v. Union Benk of Winchester, 79
Va. 458 (1884),’conta1na a similar defensive interpreta-
tion of Section 8-241's predecessor. Thars, in a suit
on a negotiable note, defendant set up the following
speciel defenses: forgery of notes brecluded their use
as consideration; common lew usury bacause interest
collected twice; mistake in that credit not given for a
peyment; Deed of Trust insufficient to secure payment of
the note even though noteholder assured the maker that it |
would be; and duress in that meker signed note bscause




aenother maker was threatened with a oriminsl prosecution.
Attention is called to the fact that ell 6f these speciel
pleas are defensive in nature. Nowhere did the defendant
assert an affirmative claim against the noteholder.
Although the Court ruled that the triel court hed
properly rejected the pless, want of a "positive" and
.“affirmative" nature was not offered as & reason for
rejection. The forgery plea would not have been a geod
defense because the fects did not support it. 79 Va. at
463-465. Usury was not properly shown on the fsce of the
plea. 79 Va. at 463-464. The mistake defense was held
inspplicable because the defendent did not somply with
the speciel cods formalitles in setting up the ples. |
79 Va. at 464-465. Insufficiency of the dsed of trust
as a security mechanism did not matter because the note
had beeh renswed on several occasicns. 79 Va. at 465.
Finelly, duress mede no difference because the defendant
was under no legal duty to sign the note. 79 Va. at
465-467. Laches is a defensive plea and es the cases
indicate, Section 8-241 authorizes the use of equitable
pleas defensive in nature. .
Shouid this Court rule that lachez is an
alloweble defense, GRENCO suggests that its use would
be most inappropriate on the facts of this case because
no change in circumstances has occurred and beceuse the
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lapse of time has worked no disadventage to NGDC. NGDC,

on the other hand, urges that this cese especially warrents

application of lachgs to bar GRENCO's cleim. Laches is
an inexcusable delay in esserting one's rights so as to
work a dissdventage to emother. 7 M.J. "Equity" Section
26 (1949). GRENCO has known since the inception of the
contract that NGDC had no broker's license. It's deley
- of almost four years in prosecuting this action is
therefore inexcusable. NGDC has been amply prejudiced by
the delay. The money psid to it by GRENCO has been
consumed in business operations. For NGDC to satisfy
GRENCO's claim would virtually force it out of business,
This would not be the case hed GRENCO made its claim
within s reasonable time after payment to NGDC. GRENCO's
deley prevented NGDC from sttempting to effect a fair
_ settlement of GRENCO's cleim while the amcunts of money
involved were still small. Because GRENCO did not act
. promptly, a large sum of money was pald, thus meking it
impracticable to reach a compromise. NGDC is furthsr
disadventaged for the simple reason thet the lapse of
time has naturaelly resulted in loss of valuasble evidence
to NaDC. | | |

In summery, NODC mainteins that Section
8-241 of the Code would allow a plea of laches in this
case and that on the facts of the case, application of
the doctrine of laches would be most appropriate.
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II. WHETHER OR NOT DEFENDANT IS EXEMPT FROM THE
LICENSING PROVISIONS OF VIRGINIA CODE SECTION
54-749 BY VIRTUE OF ITS BEING AN OWNER OF
PROPERTY AS SET FORTH IN THE STATUTE.

Section 54-749 of the Code of Virginia
a8 anended states:

The provisions of this chspter shall
not apply to eny person, partnership,
assocletion or corporation, who as
owner or lesamor shalltgfrform any of
the acte aeforessid with reference to
property ownsd or leased them, or
to the regulexr employees reof,
vith respect to the property so owned
or leased, where such acts are per-
formed in the regular course of or as
an incident to the menagement of such
property and the investment therein,
nor shall the provisions of this
chapter apply to persons acting as
ettorney in fact under a duly exe-
cuted power of attormey from the
owner gsuthorizing the final consuma-
tion by performance of sny contract
for the sale, leasing or exchsnge of
real estate nor shall this chapter

be construed to include in any way
the service rendered by an attorney
at law in the performsnce of his
duties as such attorney at law; nor
shall this chapter be held to include
vhile acting as such, a receiver,
trustee in bankruptey, administrator
or executor, or any person selling
real estate under order of any court,
nor to include a trustee acting under
a trust agreement, deed of trust, or
will, or the reguler galaried employees
thereof. ' '

An exhaustive search of Virginia cases
hes not found any case that has in any way interpreted
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the exemption statute s set out above, with reference
to what interest in a corporation or reel propsrty
constitutes ownership as sget forth in the statute. The
Aword "owner" is one of general application, and has no
set meaning when used in & statute dealing with real
estate. Generally speaking, it includes all persons
having a:cleim: or an interest in reel property, althoush
the same may fall ghort of an absolute ownership, and
aﬁbruces'not only thé 6wnsr of the fee, but any person
who has an equitsble interest in the land. 95 ALR 1085,
1086 (1935). |

In the case at bar the Dafendant, Nathaniel
Greens Development Corporation (NGDC), owned an approximate
five per cent (5%) interest in the Plaintiff, Grenco Real
Estate Investment Trust (GRENCO), at the time of the
execution of the contract in December of 1970. The quastion,
therefore, for this Court to resolve is whether such an
interest in the ownership of the business of the Plaintiff
(GRENCO) is sufficient to bring the Defendant within the
exemption of "owner"” as set forth in Section 54-749
" hereinbefore.

The statutes in Virginia relating to the
licensing end regulation of real estate brokers and
selesmen are contained in Sections 54-~730 through S54~775
Code of Virginia, as amended. The chapter has been held
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to be a valid excuse of the police power of the State.

Magsie v. Dudley, 173 Va. 42 3 S.E. 2d 176 (1939).

Section 54735 mekes it a criminal offense punishable

by fine and imprisonment to violate any of the provisions

of the chapter. It is a fundemental rule of common law

and of Virginia law that any crimiﬁsl stetute must be

‘atrictly construed ageinst the State and favorably to ¢ﬁ°

the liberty of the citizen. Michie's Jurisprudence, ﬂ}®€iﬁ}#‘ ‘J'

Vol. 17, Section 67, 4% }?*‘J"%
The rule of construction of pensl statw&as ﬁ:

was get forth in Buzzerd y. Commonwealth, 134 Va., 641,

114 S,E, 664 (1922), where 1t was stated that penal ste-

tutes mist be construsd strictly in favor of the defemn

dant, not to the extent of defeating the clear intent of

the legislature, but so as to resolve favorsbly to the

defendant all reasonable doubts arising from the language

uged.

In order to sssist this Court in iaterpre-
ting the meaning of Section 54-749, Code of Virginia, the
Defendant decided to exemine the real estate licensing
statutes of the other forty-nine States and The District
0f Columbia. buring the course of such research it soocn
became apparent that many of Virginia's sister States
have adopted statutes with exemption provisions identical,
or at the very least, quite similar to the lenguage of
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the Virginia statute. Unfortunetely, just as was the
problem in Virginie of heving no interpretive case law
»on the subject, the same problam was evident in many of
these other Jurisdictions.

From an examinstion of all other Juris-
dictions the following States appeared to have exemption
statutes identical to thet of Virginia, but in such

jurisdictions no applicable case law wes found in which
a court interpreted tha languege of the statute =0 as

to assist this Court in its rulings. Thoge States are
as follows:

A . Maine Ho‘ IO\Ya

B, Conmecticut I. District Of Colunbia
C. Neveasda Je gzoming

D, New Mexico K. ssissippl

E. Kansas _ - L. Kentucky

F. Arkensas M. Texas

G. Minnrgote H. Ohio

The following States bave exemption stataites
which although are not identical to Virginia, contain
language quite similar to the Virginia statute. Agein,
the Defendant wes unable to find any spplicable cases in

these Jurisdictions which rendered an interpretation of
the statutes.

1. New Hempahire 5« Arizona

2. Rhode Island g. gbgzagir int
3« Washington . Ve ginis
4. Oregon 8. Utah




9. Colorado 13. Oklahoma
10. Nebraska A 14, Missouri
11. North Dakota 15. Vermont
12. South Dekote

Of the fifty (50) Jjurisdictions researdhed
by Defendant only five (5) of these Jurisdictions did not
appear to contain in their stetutes any provisions exempt-
ing an "owner" from the respective licensing requirsments
of their statutes. These jurisdictions are as follows:

oo
O_x
I. Indiana IV. New York
II. Loulsiana VY. Wisconsin

III. Illinois

In the remeining States, Defendant found
statutes, and/or cases, which ssemed t¢ be relevent
enough to discuss in this memorendum. Only two States.
were found wherein the exemption statute contained explicit -
language as to what interest in a corporation was necessary
to constitute ownership; snd in cme of these Jurisdictions
i.e. Alaska, the statute was recently repealed.

The legislature of Alaska in 1973 enacted
Alaska statutes Section 08,88,161 which stated:

Unless he is licensed as a real estate

broker, associate real estats broker,

or real estate salesmsn, no natural

peraon, foreign or domestic corporation,

partnership, or any other entit{ugay e

compensated for his efforts in buying

or selling corporation or group reel

estate holdings, unless he has en equity

interest of at least fifteen per cent
in the corporation or group. ‘
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However; in 1974 this section was r«gealod

vithout explanation in the Alasks statutes.

| The State of South Cerolina is presently
the only'State in the country where the exemption statute
specifically states what interest in a corporation a
person must have to be comsidered an owner of real estate,
and thereby be exempt from the licenaing provisions of
its real estate.statutes. Code Of Scuth Carolina Section
56-1545,2 states: |

The provisions of this chapter shsll
not aggly to any transaction involving
the sale of real estate by anyone who
is the owner thersof or v owns any

~ interest therein, or to the attormey
at law of such owner ascting within the
scope of his duties. Ownership of
stock in a corporation is not owner-
ship of an interest in real estate
owned by the oogﬁgration, end does not
exeupt such stockholder from the pro-
visions of this chapter, unless stock-
holder owns or controls at least ten

%?“re%m rrrr %ﬁ the corpora-

It is clear from a reading of the aforeseid
statute thet the South Caroline legislature hes mede a

determination thet a person must own a ten per cent in-

terest in a corporation's stock before he is entitled to
come within the owner exemption of the licensing statute.
As was stated previously this is the only State which has




legislatively made such a determination at the present
time. Since the Virginia statute is penal in nature

and therefore must be strictly conatrued, the Defendent

. contends that in the aebsence of any language requiring

e dertain percentage of ownership in a corperation,

it must be presumed that "owner" mesns a person Or en-
tity owning any part or interest in tha seid real estate.

It would be wholly illogical to presume
that the Virginis legislature intended cwner to mean
ownerghip of a one hundred per cent interest in preperty,
because such an interpretstion would prevent any person
who owned a part interest in a piece of property from
gelling it without first obtaining a broker's license,

In such a case four paritners could own a certain piece

of prapérty Jointly, and yet no one pariner would be

able to sell the property because he only hed a one-fourth
interest in sald property.

The Idabho Supreme Court has held that an
equitable right of redemption is sufficient interest in
real property to come within the pwview of the "owner"
exception of the resl estate licensing provisions of
the Idsho statutes. See Haney v. Brown, 330 P. 2d 982
(1958), |
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The statute in question was Ideho Code
Section 54-2024: |

The provisicns of this ect shall not
apply to any person who purchases
property for his own use or account
nor to any person, who belng the owner
of property, sells, exchanges, lemses,
rents, or otherwise diszéaaa of the
same for his own acc s nor to any
person h a duly executed power
of attorney . . .«

In Heney, gupra, the facts were thet one
Haney owned end operated a dude ranch which wes secured
by two mortgages, belng a f£irst mortgege of $17,000.00
end a second mortgage of some $5,000,00, The first mort-
gage had been foreclosed gnd Idaho lew permitted a
redemption within one year of férecloaure. of which the
last day for redemption was Janusry 29, 1955. Once fore-
closure had taken place, Ideho law provided thet Haney
no longer had title to the dude rench, but merely possessed
an equitéble right of redemption. '

On the last day for perfecting his redemp-
tion, Haney entered into en agreement with one Yeller,
the second mortgagee, whereby Haney agreed to find &
purchaser for the rench for a price of $%5,000,00. From
this amount Weller would recelve 330,000,00. and Haney,
for compensation for procuring a purchaser, would be given

three parcels of land. Haney procured a purchaser, the
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sale was consumated, but Weller refused to convey the
three parcel: of land to Haney, setting up as a defense
among other things, that Heaney was not licensed as a
real estate broker, and thereby was not entitied to the
three parcels of lend, which were in effect a form of
commigsion.

In construing tha exemption provisions of

the Idaho statute the Court said at 984:

The agreement alleged does not come within
the prohibiticms of the resl estate brokers
act, or the latter section requiring such
egreaments to be in writ simply because
gsection 54~20:4 specifically provides that the
real estate b:okers act shall not apply to any
person "who being the owner of property,
sells, exchan;es, leases, rents, or otherwise
digposes of the same for his own account."
It 1s true that et the time of the oral
sgreement with Weller, the plaintiffs did not
have title to the real property. However, on
that day they did have the right to reatore
their title br redemption, which at leaat gave
them some interest or concern in the disposition
to be made of the real property. ¢ o o o

U d esa c&rc
r come within Ihe pw
-ro er act .

ﬁ_ﬁL ssa ed

In the case at bar Defendant (NGDC) poaaessod
a five per cent interest in the stock of plaintiff, which
amounts to much more than a naked equitable right such

as was possessed by the plaintiff in Haney. In that cese
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plaintiff hed been divestad of all legal title, yet the
court interpreted the owners exemption in the Idaho
statute to include equitable ownership. It seems guite
obvious that the Ideho Court woul& have little difficulty
in stating.that a legal ownership of five per cent would
be sufficient to bring Defendant (NGDC) within the
'purview of the "owner" exemption of the statute.

The statute in Ohic iz of interest in that
it refers to "ownership"of real estate or any interest
therein. Ohio statutes section 4735.01 states that

licensing requirements as to Brokers do not epply:
[ 3

With reference to real estate or any interest
therein owned ty such person, firm, or corpor-
ation, or acquired on his own account in
regular course of, or as an incident to the
management of the property and the interest
therein.

The language of the Ohio statute would apply
to Defendant, becesuse it owned an interest in the assets
of (GRENCO) to the extent of its five per cent stock

f s £
ownership. - R 5

There are some states which take the position
that the "owner" exemptiocn does not apply to individusels
or corporations whose main business 1s the buying and
selling of real estate. The states of Maryland, Hawaii

end Texas contain such languesge in their statutes.
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See Haweii Code Section 467-2; Maryland Code Section
56~-212 (£) (4) (5), and Texas Civil Statutes Section
6573 (a).

However, the Texas Court Of Appeals ruled that
its statute denying exemptions to "owners engaged wholly
or in part in the business of selling real estate" wes
not applicable to a situation where two individuals
gcting as principals purchased realty to sell and divide
the profits, even though one of the partners only
contributed his services to the joint enterprise.

Gill y. Smith, 233 S. W. 2d. 223 (1950). See also
Kaiger Gypsum Co. v. Jorden, 399 S. W. 2d. 588 (1966),
end Moore v. Sussdorf, 421 S. W. 2d. 460 (1967).

The state of Florida makes a distinction as
to "owner exemptions” between partners who share profits
and losses equeslly and those who do not. ‘Florida
Statute Ann. Section 475.01 (2) |

Nor shall the term broker or salesmen be

applied to a person who shell deal with

property in which he is part owner, unless
seid person shall receive a larger share of
the proceeds or profits from the transaction
than his proportionsl investment therein
could otherwise Justify, such excess share
being directly or indirectly the result of the
service of buying, selling, exchanging or
leasing sald property. '

The Messachusetts statute -- Mass. Gen. Laws
Chapter 112 Section 8722, not only exempts from the
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licensing recuirements of the statute owners of property,

but also exerpts management agents. It states

The provisions of Section 87 RR to 87 DDD
pertaining to brokers shall not apply to the
following -- any person who, acting for himself
as owner, lessor, lessee, tenant or mortgegee,

gshell perform any of the aforesaid acts of a

brcker or saleaman with reference to real

eastate owned or leased or rented by or to him

. + o » Or to a managing agent while act

under a contract with the owner of the rea

estate or the regular employees of such agent

acting in his behalf in the regular course of
their employment.

As has been previously stated, only South
Cerolina in its statute, specifically states that such
ownership in a corporation is tantemount to ownership
of realty, and further requires that the stock ownership
be at least in the amount of ten per cent. A Celifornia
case held that stocik ownership in the corporate title
holder of real property is the equivalent of ownership of
an interest in land,

In Frick v. Webb, 281 F. 407 (N. D. Cal. 1922),
pleintiff proposed to sell 26 sheres of the Merced Ferm
Co. to one Satow, who wes a Japanese citizen and who was
ineligible for United States citizenship. As such,
Satow was forbidden to acquire an interest in real
property in California under California's Alien Land Law

of 1920, The defendant, the Attorney General of Californias,
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had the power to escheat the elien's interest in real
property to the state and threatened to escheat the

28 sheres. Frick and Satow instituted action before a
three-Jjudge federal district court to enjoin the defendant
from escheating‘the shares end to declare the Alien Land
Law unconstitutional.

The three-Jjudge court first examined the nature
of the Merce¢ Farm Co., and its by-laws which authorized
the corporastion to acquire, enjoy, possesé, and convey
farm lands., In fect, the corporation had already taken
title to som¢ 2,200 acres. Given that factuel dats, ﬁhe
court concluced, "We think the ownership of stock in
such corporaiion would be an interest in real property,
which would tring the alien owner of such stock (who
is ineligible for citizenship) within the prohibitory
provisions of the act . ... o381 F; at 408, The
court could sind nothing in the Constitution or in the
treaty with Japen which gave Satow any right to own en
intereaf in (alifeornia real estate. The declsion was
affirmed on :ppeal to the United States Supreme Court.
263 U. S, 32€ (1923).

In addition to the theory that ownership of an
interest in ¢ corporastion is equivalent to the ownership
of the resl estate of the corporation, several courts

have found irdividuals or corporations to be within
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thelr respective owner exemption statutes on the theory
| of a joint venture.

| The Michigan Supreme Court in Summerg v.
Hoffman, 341 Mich, 686, 69 N. W. 2a 198, 201 (1955),
hes defined 1 joint venture as followéz

It can be said that a joint adventure contem-
plates an enterprise Jjointly undertaken; that
it i3 an association of such joint undertakers
to carry out a single project for profit;

that the profits are tc be shared, a&s well as

the losses, though the liability of a Joint

edventurer for a proportionete part of the
losses or expenditures of the Joint enterprise
may be affected by the terms of the contract.

There must be a contribution by the parties

to a common undertaking to constitute a joint

adventure.

Joint ventursrs in real estete deslings are exempt from
the requirement of a broker's license under the Michigan
owner exception. '

In Summers, plaintiff end defendant entered into
an orsl agreement.whereby defendant would furnish the
capital for the pﬁrchase of a particular tract of land,
for clearing title to the land and for developing the
property. Plailntiff was to superintend the litigation
to clear title, manage the development, and supervise the
disposition of the property. Aiter reimbursement of
defendant's expenses, plaintiff and defendent were to

divide the profits equally. Plaintiff performed numerous
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services in clearing title and developing the 1and;
When the actu:l geles were made, the defendant reneged on
the agreement, and plaintiff sued for his shars of th§
profits, The trial court eantersd Judgment for the
plaintiff, and defendent appealed alleging, inter alias,
that plaintiff did not have a broker's license as
required by Section 451.201 et seq., Mich. Stat. Amn.
1953 Cum. Supp.
| on appeal defendant argued that he and plaintiff
¢ould not be joint venturers as plaintiff could not suffer
a loss. However, the court concluded that plaintiff
would suffer a loss if the transaction were unsuceessfulj
"fLoss' does not necesserily mean actual 'monetary
loss.' If the land was eventually s0ld at a loss the
result would be that plaintiff's expenditure of time
would have been for naught as would defendant'a’monntary
investment." 69 N. W. 2d et 201-202; The court then
found that plaintiff came within the owner exemption
of Section 41,2023 |
What we have previously stated regarding the
character and nature of a joint adventure
gserves to bring this case within the scope
of this exception. VWhen we consider for the
purpose of this statute es well, a Joint
adventurer, when selling property of the veanture,

is doing 80 as an owner, this exception is

R
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In the case at bar the facts could certeinly
support a thecry of a joint venture between (GRENCO) end.
(NGDC). Even before the contract of December ﬁ5. 1970 was
entered into Letween the parties, (GRENCO) and (NGDC) had
discussed the purchase of the "Wildwood Valley Tract",
and (NGDC) hac made certain recommendations to (GRENCO)
concerning the price and velue of said land, Certainly
Defendant (NGI'C) would have suffered a lose if no lots had
been sold, and also it shered in the profits to the extent
that it was pnid from revenues gensrated by the amale of
the lots in "/ildwood Velley". |

A similar factuasl situation led to the suit in
35252§ !. Didschuneit, 94 Ge. App. 661, 96 S.E. 2d 216
(1956). There egain one party was to furnish the capital
- for the transaction and take the title to the realty in
his name. Th: other party was to devote his time and effort.
to locating siitable property end arranging the terms of
purchase. Upon resale the profits were to be divided
equally. Basad on this informetion the Georgis Court of
Appeals overtirned the trial court's grant of a non~-suit
based on the lefendant's failure to secure a real estate
license:

As ageinst a general demurrer the cross~

-action does not show thet Barnes dealt
solely for the plaintiff. Under the

allegations, Barnes could have proved
that he did not buy and sell or negotiate
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for the plaintiff alone but for the
benefit of both himself and the plain-
+tiff under the terms of their agreement.
The ract that the plaintiff furnished
the money, and the legal title to the
property was taken in the plaintiff's

name, did not prevent Bernes from

- having an interest in the property and
the benefits. The legal effect would
‘be the seme whether the plaintiff and
defendent J., C. Barnes were pertners or |
joint adventurers. 96 S.B. 2d at 213.

The relevant Georgia statute Section-sh-14033
stated:

Except es otherwise provided in this Chepter,
the provisions of this Chapter shall not apply to:

(&) any person except a real estate

broker or salesmen licensed under this

Chepter who, as owner, lessor Or pro-

spective purchaser or their regular

enployees, including resident menagers,

performs sny act with reference to

property owned, leased or to be acguired

by him where such acts are performed

1i. the regular course of, or incldent

t¢, the menagement of such property

a1d the investment therein.

A somewhat different twist was given to the Joint
venture notion by the California Court of Appeals in Mbggaggz
v. Market Corp. 129 Cal. App. 330, 16 P. 2d 776 (1933).
Plaintiff in that case was the assignee of a written contract
with defenda1t corporation. Plainﬁiff's assignor and omne
Weeks had agreed to form the defendant corporation for the

purpose of operating a public merket. The assignor recelved
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forty per cent (40%) of the defendent's stock, and Weeks
received sixty per cent (60%). The assignor's Job was to
secure leases for the market space for which he wes to
receive commissions plus expenses. The corporation failed
to honor the contract arguing that the assignor had failed
to obtain the necessary real estate license.

The California Court of Appeals found that the
corporation had been set up to effect a Joint venture.

As a joint venturer, the assignor was a part owner of the

realty and, therefore, nseded no real eatatb'licenaes

In the present case it is clear from

the contract teken in connection with

vhat was done thereunder . . . that the

reletion of the perties was s0 closely

anelogous to that of partners that their

rights should be governad by the same -

rules. The transaction was a Joint ad-

venture . . .  However, the resemblence

is 80 close that the rights of the parties

are governed by practicelly the seme rules.

For like holdings under substentially similar
factual situations, see Smith v. Guy, 24 Temn, App. 352,
144 S.W. 24 702 (1940); Lloyd wv. Wi , 51 Tenn. App. 401,
368 S.W. 2& 303 (1963); Mghrver V. o, 265 N.C. 413,
144 S.E., 24 277 (1965). _

Plaintiff in its memorandum cites Rhode Island
Hospital Trust Co. v. Doughtom 270 U.S. 69 (1926), in mupport
of the principle of law that ownership of stock im @

By s
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corporaztion, is not the equivelent of ownership of the
prope*ty of the corporation. However, the fects in tha®
cage are so totally removed from the cease at bar 80 as
to qﬁestion the validity of the law of that case as spplied
to the facts of the case at ber. In Doughton, the State
of North Carolina was ettempting +o assess inheritence
taxes in the amount of £77,009,.67 on the egtete of &
resident of ithode Island.

The testator was domiciled in Rhode Tsland at
the time of his death, and ownell shaeres in the R. J. Reynolds
Tobacco Company, 8 New Jersey Corporation, whevwas doing
business in North Carolina. The +heory of the asseasment
was that the company had twoe-thirds of its property in North
Carolina, end since a shareholder of @ corporation is also
the owner of the preperty of the corporation, then he ghould
be faxed on his shares to the extent of the ratio in value
of %he company's property in North Carolina to all of its
property.

The Supreme Court summarily rejected such » foalish

thaory of law, and in so doing stated tha* ownership of

corborate stock is not equivalent %o ovnership of corporate
property. The principle-enunciatad by the Court, however,
mst be read in thé context of the fectual situation of the

cage. I1f North Carolina were %o have prevailsd in 1ts theory
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of law it is not difficult to¢ imagine the “peadora’s box"
which would have been opensd with regerds to inneritance

and estate taxes among the several states.

Likewlse in HOLLy Sugar Corp. ¥. clolgen, 18
Cal. 2d 218, 115 . 2d & (1941}, the Touwrt le in eifect
stating thet for purposes of texetion, ¢ siluvcknolder is not
an owner of corporate property. Doth the ;tupiton case and
the Holly Sugar casé are eXpoundilg priceiples of law &8s
relating to taxation problems, end they do not necessarily
@esn that sn ownership in a corporeticn couwid not e consi-
dered an ownership in covporsbte property .o purpozes of resl
estate licensing end exempition laws.

p . PN A S oy S TG BRI S A N [ S e e Pegd ] A
b ocess cited by Dlaintilii i .07 «oudranGll,

Dixon v. Ringsly, 405 . Sa 274 (1368), ceolguizes the

difference betwesi the ilnterprataticn ol lmwar Jor taxation
purposes and the intsrpretetion of tews oo purposes other
than taxation. It cites with approval the lznguage adopted

by the Court in {aney v. Missouri Valley Zieciric Co., 268

&,W. 23 820 which in discusziag prolfit sha irg honus payments
said that it does not mecessarily follew Thel vzoause profit
shering bonus payments are deductible in cowputing net profits
that such payments are necessarily deduc tibles ia computing

the amount due under a profit-shering Lonus plai. ' This Court
a8 do the majority of couris recognized tie l:gisletive

policy differences between laws interpreteu for texation
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purpbses as opposed to laws interpreted for non taxation

purposes.
| The Plaintiff in its brief also cites the Dixon
 case to support its contention that the activities of
Defendant were not performed in the regular course of, or
as aﬁ incident to, the management of such property and the
1nﬂeptment therein. The facts in the cese at bar are quite
different from the facts in Dixon, in that in the case at
bar the Defendent (NGDC) was acting in the regular course
of iﬁs business as an incident to the management of property
in wﬂieh it had an interest. The very terms of the contract
entered into between the parties set out the management
functions which were required to be performed by Delfendant
(NGD&). end all acts performed by Defendant were performed
in its reguler course of business, which was to plan, develop,
sell and menage the property in question.
! In the Dixon case the plaintiff waas engaged in
' the business of managing a ranch from 195% through 1958,
He claimed a separate contract was entered into between hin
and the owners whereby he egreed to find a purchaser for
the fanch. He found a purchaser but the owners refused to
pay him a commission and he brought suit. Plaintifi relied
upon the exception of Wyoming Statutes Section 33-344 which
said: |




Provigions of the act shall not apply

to the reguler employees of the owner

of property, "where such acts are

performed in the regular course of,

or as an incident to the management

of such property and the investment

therein,” :

The .Court examined the dutiesg of plaintiff in
menaging the ranch.for six yesrs and found that it was not
one of the duties of plaintiff to sell the ranch., These
facts are so completely different from the facts of the
case at bar so as to make any holdings in the Dixon case
unmeaningful to the issue which this Court must determine.

Plaintifl in its briei cites the case of Bleecker
Charles Company v. & & D Harrison, Inc., 326 N.Y.3. 2d 214
(1971), for the prOpbsition that it can recover commissions
paid to an unlicensed broker for the sale of real estate.
However, the Bleecker case turns sclely on an interpretation
of the New York Real Estate Brokerage Statutes, which are
completely different from those of Virginia,

| In the first place New York is one of only five
states, e clear minority, which does not have a speéific
statute exempting "owners" of reel estete from the provisions
of the licensing laws. Evidently the legislature of New
York 5&3 decided to enact very strict legislation in that
Staie concerning the regulestion and licensing of real estete

brokers. New York law also requires a person to be llicensed
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a8 a broker, before he can manage real estate, or even
before he can essist persocns in relocét;ng from one
property to another. Virginia law does not have any
sinilar requirements. |

The Court in Bleecker hased its declsion on its
dasision on its iﬁterpretation of the Real Property Law’
of New York; at 215. However, under the statutes of

South Ceroline a completely different result would be forth-

‘coming given the facts of the Bleecker case. It must be

remémbefed that in Bleecker, the Court is concerned with

the policy of New York law with regards to real éstate
1icensing, whiéh eppears ‘o be coupletely different from

the policies of the masjority of Jurisdictions. It is also
interesting to note that this case was decided on a three

to two decision with a strong dissenting opinion filed by
the.diesenting Justices, and that this decision is s decision
of sn intermediate court and not the Court of last resort

in the Stete of New York.

It is hereby submitted that a survey of other
Jurisdictions indicate that the great majority of them
prowide'for exemptions in their licensing statutes for
owners of property, but only South Carolina has stated that
ten pér cent ownership of stock in a corporation is equivelent
to ovmership in re.al '. estate. Since the statute in Virginia
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is penal in naturs, 1t must he gtrictly construed ageinst

the State, and since Virginis has not stated s nuerical
interest necessary to be an‘ownaf, SRV must be presumed
that any interest will suffice. IS such ar interpretation
is not rendered by thias Court then (NGDC} could have ownad
99% of the stock of (GRENCO), and it would st 111 not be an
owner under the gtatute.

| There is no evidence in this cqse that (NGDC)
purchased five per cent of {GRENCO's) stock to avoid the
licenping laws of Virginia. In fact they owned their five
per cent interest for some two years prior to having entered
into the contract in December of 1970, Therefore, it is
Defendent's contenticn that it is exempt from ilLe provisions
of the licensing requirements of v;rglnio pursuant to Section

54—749 Code of Virginis (as ameaded,,

117




III., WHETHER OR NOT THE CONTRACT IS SEVERABLE A8 TO
THE CDNSIDERATION AND THE VARIOUS FUNCTIONS TO

It is the theory of the Defendant that should

the Court find that the Defendant was required to have
e real estate brokerage license, that the terms of the
contract are severable, and that the illagaiity of
not possessing such a license would only affect that
portion of the contract relating to the sale of
properties in "Wildwood Valley". |

| The entirety or diviasibility of a contract
is dependent upon the imtention of the contrecting
parties. American Chlorophyll v. Sthertz, 176 Va.
362 (19#0). To arrive at the intention of the partiesa
regard is to be had to the situation of the parties, and
the object which the parties had in view at the time end

intended to eccomplish. See ;~_ggg§g V. Buchanan, 176
Va. 255 (1940), Shepherd V. gggg Engineering Go.,
184 va. 802 (1946).

 The evidence in the case at bar will indicate
that it was the intention of the parties to sllocate
an equal one-third share of the total thirty per ceant
(30%) commissions, to management, promotion and actual
seles, The contract itself sets out the three functions




£ be performed by Defendant (NGDC) and st ell times

it wes the intention of the parties to interpret the
contract in that light, N

In digcussing the question of severablliity,

Corbin On Contracts Section 1Dc< states "1I & lawful

consideration is given for two promises, one of which is
lawful and the other unliawiul, the lawiul promise is
enforceable. Citing McCuliough Y. Virginie, 172 U3,

102 (1898); Meddox v. fuller, (ala.; 73 So. I< {(1937):

Shermen V. piefferhorn, (Mass.), 135 N. 4. 568 (1922);

Charles Weaver & Co. ¥. Phares, (Mies.) 13¢ So. 1z (1939).

Mr., Williston's comments on the souse question

are found in ¥illiston On Contracts Sect.on o0 where

it ig stated:

The distinguishing mark of = divisible
contract is tnat it admits ol appuriionment
of the consgideration on either sice so

as to correspond to the unascertained
consideration on the other side. ‘¥hen such
a purpose appears in the contract, or

is clearly deductible therefromi, 1t is
allowed great significance in ascertaining
the intention of the parties. It is a
mistake, however, to suppose thal in every
case it is conclusive in itself. It is
determining only when there are 1o oppoesing
signs or markas. X

The Virginie Supreme Lourt ru Sristed V.

 Dominion Najlonsl bamk, 1.0 Ve. 71 {19.y), stated that

_—1
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when & contract covers msny subjects, some of whose
provisions are valid, snd some of whose provisione are
void, those which sre valid will be upheld if they are
not so0 interwoven with those that are illegal as to make
divigibility impossible. In the case at bar, the inten-
tion of the parties was that of the total figure of
thirty per cent (30%), ten per cent was to be allocated
to sales, ten per cent.to menagement and ten per cent
%o promotion. |

Likewise, in Moreland v. Moreland, 108 Va,
93 (1908), the Court sald that where a transaction is
of such a nature that the good consideration can be
separated from the bad, the court will.éeparate them
and consider the contract valid so far eas it is entirely
distinct from and unaffected by the illegal consideration.
In Moreland, & couple entered into a separation and
property settlement agreement whereby they agreed to live
separate and spart for the remainder of their lives.
A qu&stion was raised ag to the illegality of the
contract as being in comtravention of public policy.
In this case the Coﬁrt said at 103:

But even if the pnrovision to live separate

and apart were contrary to public policy and

- not enforceable, that fact does not destroy
- the other provisions of the contract in
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controversy in this suit edjusting property
rights and providing a meintenance for the
wife. Though the former be rejected, the
latter, which in this case are clearly
seperable, remain valid and enforceable.

The principles of law as to severability
of contracts are also set forth in 17 CJS Section 289:

Where an agreement founded on & legal

consideration contains several promises,

or a promise to do several things, and a

part only of the things to be done are

1llegal, the promises which can be separated
from the illegality may be valid. The rule
is thet a lewful promige made for a lawful
consideration is not invalid merely because
an unlawful promise was made at the same

- time and for the same condsideration.

It has been held that a contract which at
its inception was entire, mey still be severed in its
performance and part of it legalized. See Marshall v.
Le Boi, 270 P. 2d 99 (1954). And in the early case of
Fleetwood v. Jensen et al. 2 ATK. 476, a mortgage was
ordered to stand &s a security for e bona fide loan,
but to be forfeited as to money won in a card game even
though the Statute Of Anne, which at that time was
governing law, declared that all securities were void
if the consideration or any part of it was for money
logt gambling.

In Aperican Chlorophyll, supra a case

-
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decided by the Virginia Supreme Court, the facts were

as follows. Plaintiff entered into & written contrach

with Defendent whereby he agreed to provide Defendent

with certain secret processes for extraction of
chlorophyll and other matters from vegetabie ieaves,
and that such secrat processes would be for the
exclugive use of the Defendant for twenty-L{ive years.
The Defendant was to pay the Plaintiff royalties of
five per cemt of the met sales of products agnuractured
using the secret process. Defendent maxufactured the
products under the secret processes, but never paid
anj royalties, and when tae Pleintiff instituted suit
for said royelties the Defendent set up @ deiense thet
Plaintiff had breached the contract by having published
the same trade Secreta in a trade publication, ard
thefefora the entire cuntract had been ureacied
because the contract was entire and not seversble.

| The Court found the contract to be severable

e

vaﬂd‘at 37% saeid:

Tt will be seen that the provisicn <1 an
Texclusive iicense! contemplates = dued
performance -- first, the delivery of the
gecret process, end second, = relraining
from the delivery of such process 10 anyone
else., When Plaintili Turned over the secretb
process to Defendants he completed the first
part ¢f the periormance reguired ol hdi,

and the contract was to that extent executed
upon his pert. It is the second part of

his ggreement which the Complainant, by
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reason of the puggication of his artiole.
- has broken. We hold ho¥§vgr, that

gortiag of his ggreemeg not entire but
be apporiione ) gve;x moment, of time
-3 g% h Rl ?orebearan fo diaclose
made e %ossz§% T euLhorized use of these
] ﬁ

Eécrets fendants, [emphesls added)

In the case at bar the Defendant (NGDC)
agreed to perform three separste functions for the
Plaintlff i.e. to sell the properties 1n"w11dwood/Valley";
to menage the property and thirdly to promote and advertise
the propefty. The functions c¢f manegement and sell

are not necessarily related because the Defendant undé%
the terms of the menagement provisions of the contrect
provided services to Plaintiff which in no way were
~ connected with the selling of any lots in "Wildwood Valloz"
As has been previocusly stated; the guestion

of severability of e contract-is dependent upon the
intention of the parties, and that intention can be shown
through a construction of the contrasct, American
CQ;oroghxglvsupra; and if the terms of the contract
aré ambiguous, other evidence of the parties intentions
may be introduced té resolve a question of fact.
17 A C.J.S. Section 627.

| wWith regards to the contruction of contracts,

the rule of law in Virginie 1s set out in detail in

the case of Young v. Ellig, 91 Va. 292 (1895), where
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the Court at 301 said:

- Every contract must receive a reasonable
construction . . . . Regard should be had
to the intention of the partiesz contracting,
and such intention should be given effect.
To arrive at this intention, regard is to
be had to the situation of the parties,
the subject matter of the esgreement,
the obJject which the parties had in
view at the time and intended to acco§plish.
A construction should be gvoided if i
can be done ccns?s%ent'ﬁ’ %ﬁ%gﬁﬁ;g“ﬁe?ms of

¢ agreement, which would be unrsasonsable,

" that construction which 18

most obviously Just %% to be formed es
ce W

‘most In accord h the presumed

Thtontion of the marties. (emphasis sdded)

Applying the principles enuncieted in
Younz v. Ellls., supra, the construction of the contract
ﬁhich is most obvlously Just is that the contract is
severable, and thet should the court find that the
Defendant was required te heve a broker!s license, that
any resulting illegality applied only to the provisions
of the contract relating to salsz. HNe license is required
in Virginia for any prométicnal or menagement functions
as would relate to the developmental phases of the
contract. Since the Defendant has fully performed under
the terms of the contract, and the plaintifl has
accordingly reaped the benefits from its performance, a
construction of the contract which would be mcazt Just,
and yet would not offend public policy would be a
construction of severebility.
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In Kemper ¥. Kemper, 5 (Rand) 8 (1825),
the Court gaid that a deed executed for the purpose
of inﬁ@mnifying a2 gheriff for the fines incurred by
him avsing from his failure to return an execution was
void, but the consideration so far ag it wes to indemmify
him fdr the returning of the executions, which had
bafare come to his hands wes good as to principal,
interest and ceosts. The Court separated the zood
consideration from the bad.
| The Court in a similar case in Skipwith's
cu%or v. Cunningham, 35 Va. 271 (1837}, stated that
where!a deed is madelfor the security of wvarilous
craditors, whoge claims are distinct end unmingled with
each other, and where part are illegal and 1reudulent,
and anothﬁr pert is iair and unteinted witn fraud, the
security ghall not be avoided as to the iatter, provided
they have given no aid in eny way to the concoction
of the fraud. A deed of that character cught to be
conaidered distributively, and while it is avoided in
part, it should be effectuated as far as it is good.
I One final Virginis case which the Defendent
feels is of extreme importance in gulding this Court
in its decision on the question of seversbility is the

cagse of Skipwith v. Strother, 3 (Rand) 214 (1825).

The facts in that case were that the derfendant executed

!

1
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] boﬁd for $700.00 to a party, who sold it to a third
perty, (who today would be congsidered a holder in due
course). The Defendant attempted to get en injunctién
to s%op executioh on a judgment rendered against him
on tpe bond based on the fact that the %760.00 was the
payment for a gembling debt. There wes some evidence
that a portion of the §700.00 bond was ior payment of a
- gambling debt, but thet another portion o. the bond
repr;sented repayment of a val;d loan.

| - In deciding that an injunction would not be
1ssued the Court said: |

i

If any part of the bond in question was By
on good congideration, aithough the bond — -
would be void, at law, g Lourt ol Sculty,
upon the prificipie that he who asxs equity
muist do it, would not relieve ageinst
 the judgment except To tne extent of the
gaming consideration.

The reason why Lelendant feeis that thlis case
is important is that the Court in Skipwitii lovked behind
the face of the inStrument, which wes a negotiable |
insﬁrument, to determine'whether or not the considersatiom
coul? be'severable: if the Court was wiliing to sacri-
fice a certain degree of negotiability in order to

preserve equity, surely such a primciple wouid be even

more eppropriate in & situation such as is present in




the case at ber, where a negotiable instrument 1is not

involved.

The Dgfendant has examined the lew on the
question of severability in other jurisdictions and
has found several cases of interest. In Keene V.
Harling, (Cal.) 392 P. 2d 272 (1964) the plaintiff sold

a coin laundry business end some pinball uachines to

Defendant for $50,000.00. The contract stated that if

_ the County ruled the pinball machines to be illegal, the
price of the contract would be reduced by a sum of
$150.00 per month. 4 California statute made it
~illegal to sell pinball machines, and after having made
saveral payments, the Defendent defaulted and set up
the defense of illegality ol contract.

Important to the determination of the issue
of this case was & Célifornia statute which resd:

If any part of a.single consideration for

one or more objects or if several considerations

for a single object is unlawful the

entire contract is void.

The Court after having discussed the statute
and issues involved held as follows:

(a) The rule relating to severability of
partially illegal contracts is that a contract is

_severablé if the cQQrt can consistent with the intsnt




of the parties reasonably relate the illegel congideration
on one side to some specified or determinable portion
of the consideration on the other side.

(b) 4 contract is not rendered non-sevarable
merely because the parties did not expressly maie
apportionment'of the consideration in the contract.

| (c) The stetute, (relating to the California
statute), was not intended to set forth a test of
.sevenability, but -ather it was intended to state the
- result where the couft otherwise determines that @
partially illegal contract is not severable.

(4) The judgment ewarded to the plaintiff
is affirmed minus en amount of $4,600.0C which had
been determined to be the vaiue of the illegal pinkall
machines. |
| Given the facts of the case at bar it islclear
that the California 3Supreme Court would have little
difficulty in determining thet the contract was severable.
Virgihia has no comparable statute to Celifornia, stating

thet the entire conmtract is illegal if any portior of
the consideration or objects of the contract ere
1llsgal, yet faced with such a statute the Celifornie
Court still found in Keene gupra that the iliegel

portions of the contract were seversble from the legal

portions therein. In accord: Zayrchek V. Koolvent
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Metal Awning Corporation Of America, 283 F 2d (9th
Cir. 1960).

| In the case of Kessler v. Jefferson Storage
Corporation, 125 F 2d 108 (1941), the facte were that
the Dent Corporetion was a distillery whose president
was one Genellin. The cor‘pération. through (enellin,
‘entered intc a storage contract with the Jefferson
Company, and at the seme time Jefferson and Gannelin
executed a contract whereby he was to receive certain
of the profits from the storage contract. The Dent
Corporation vent bankrupt, and the Trustee claimed that
since the contract between Gannelin and Jefferson was
fraudulent,.because Dent had no knowledge of it the
storage contract wes also freudulent because it wag so
interwoven and tainted with the fraud.

The Court Of Appeals held as followrs:

(a) The rule is that a lawfui promise made
for a lawful consideration is not invalid merely
because an unlswiul promise was mede at the szme time
énﬁ for the same‘aonsidgration.

(b) If the obmoxious festure of a contrac
can be eliminated, without impairing its symmetry as
a whole, the courts will be inclihed to adopt this
view as the one most likely to express the intention

of the parties.




(¢} Where there ore contalined in the same

1nstrument distinct engagementu or covenants by which a
party binds hlmselP to do certain acts, some of which are
legael, and some illegael, the performance of thoss vhich
are légal may be enforced although *the parformarce of
those which ere illegal may not.

.' (d) The storsge contract was enferceshle
 and was not tainted by the illegality of the other
agreenent. |

A Finally in Hew Eroducts Corporation . City

Of North Miami, 241 So 2d 451, (197Q), the Tacts were
that Plaintiff entered into & contract with Devendant
City of North Miami, for the murchase of a certain

tract of land. A clause in the contrect provided thet
the city.would rerone the property to "multipie

family uge", such provision'being illégal ar oiontravening
tha Florida atate Stetutes on zoning.

The Court found that the 1llegal provisions
in the contract, es to rezoning wera severable, and that
the purchaser could waive the illegel provisilons, pay
'full}conéideration, take the property as it wes
preséntly zoned, and could require speciilc performance
of the remeining valid portions of the contract.

Pleintiff in its memorandum cw*c, Zachner V.

Egcbner 146 Va. 47 in support of the proposition that
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a contrect is not severabls 35 it has s single - meideration.
Plaintiff iz in ervor on his citatlion, &s 146 Va, 47 is

the case of Dickerson V. Board of uupervisors of Albemarle

coun unty. Thereiorei Defendunt is unable tc respond to
~ this case except to 3tate that msny courte heve found
-contrauts to be sevcrable when it appeared from the face
of tne contract that there wes 8 tingle sonsiderstion.
" See Skipwith v. Strother supre; Skipwith v. Curninghem.
spre. - ,

In conclusion, the fzcts in thies case
would warreant a finding by this Court that ths contrect
in question is severable, and should this Court
determine that & portion of *he contract ig illegsel,
such illegality should be sevsred from the portions

of the contract which are perfectly legal.
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IV, WHETHER OR NOT THE PAROL EVIDENCE RULE RENDERS
INADMISSIBLE EVIDENCE OF PRIOR OR CONTZEMPORANEOUS
AGREEMENTS CONCERNING THE APPOKTIONMENT OF THE
STATED CONSIDERATION

GRENCO's contract with NGDC obligates it to
pay NGDC a 30% commission for all of NGDC's services urder
the contract. The contract then breaks down NGDC's per -
formance into three categories:  development =nd manageaent,
promotion, and sales. GRENCO now invokes the parol evidence
rule to ber evidence of NGDC showing that the parties in-
tended the 30% commission to be allocated between develpment
and ménagement, promotion and ssles. NGDC meintains that
such evidence is admissible in the case st bsr,

In Virginia, the rule is well settied that
parol evidence of prior or contemporaneous oral negotistions
or stipulations 1s inedmissible to vary, contredict, add to,
or explsin the terms of a complete, unambiguous, written
instrument. 7 MiJ. "Evidence" Section 130 (19439). An
exception to the rule is stated in 7 M.J. "ividence" Section
146 (1949) as follows: |

it is eiementary that perol evidence is not

admiassible to explein or undertaks to

qualify a written agreement when it con-

stitutes a complete statement of the bergein,

it is equally as elementary that the rule

does not apply where the writing on ite face

is ambiguous, vague or indefinite, or does

- not embody the entire agreement. In such
' a case, parol evidence is alweys admlssible,

182 .
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not to contredict or vary the terms,

but to establish the real contract

between the parties.
NGDC edvances two principal reasons for the introducticn
of paroi evidence in this case. First, the contract ir
questicn does not embody the entire agraeement hetween
the parties. Secondly, the consideration stated on the
face of the instant contract is ambiguous when rsad in
the context of the entire agreement.

. Initiélly,‘NGDC contends thet the present contract

‘does not embody the entire, or resl, agreement between the
_ parties; The parties intended for there io be an allocation
of the consideratioﬁ between the three tasks to be periormed
by NGDC under the agreement. In this case, ths evidence
of prior and contemporaneous negotiations would complete,
not contradict or add topvthe agreement. The parol ev!dence
rule would not interpose & bar to the adsission of sucl

(‘Oc‘lﬂéi

-

evidence. 7 M.J. "Evidence" Section 161 (1949): 32 A
wEvidence" Section 860 (1964). |
Secondly,‘becauae the contract cells for a2
single comsideration to be apnlied to threes ztated and
entirely differaent obligetiona to be pér?ormeﬂ by NGDC, the
expression of the %% commissiorn consideration te« =% orce
ambiguous and uncertain., Anmple suthority avists to suyport

the proposition that the consideration cleuse in = con'ract
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or deed is open for explanation for any purpose where it

is ambiguous and uncertain, 7 M.J. nEvidence" Section 139

(1949). In Summers V. Darne, 31 Gratt. 791 (1879), the
1 . . )
Virginia Supreme Court put 1its seal of approvsl on a

party's effort to introduce parol evidence %o vary a

recital of considerstion on the face of a deed.

f No rule is perhaps now more firmly

astablished than that the parties ere

not concluded by the dete of the deed

or the recital of the consideration

therein. It is competent elweys to

show by any relevant evidencse thal tue

delivery wes in fect on & day different

from the date (stated in the deeG)}, &nd
re and charachter of

to show the real nature h
The consiaerafion. ,(empﬁasis gupplied

: |
34 Qratt. at B804,

than thow the "real nature and

Here, NGIC 18 attempting ©¥ perol o 4o
no more character of the

consideratian."
i .
L Blose v. Blose, 118 Va. 16 (1915), states the
rule that perol evidence 1S sdmissible to show fthe real

consideration for = deed where the consideretion was not

fuﬂly and correctly recited in the deed. Tha deed 1in
¢ant the non-

Blose recited # nash consideration wher in @

wae cash plus anzsumption by the “rzntee 07 the

sideration
their 14 age. In

10% (19%7),

obligation to care for the Grantors in

protestent Ipiscopal M. S. V. Parrish, 165 Va,

the Virginie Supreme 'ourt resched 2 conclnsion much like

|
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that announced 15 Bloge. In Parrish, evidence of antecedent

negotiations was allowed to explain one of the consideration

provisions in & real estate sales contract. Seller agreed

to sell certain land tc buyer. As part of the consideration

for the contract, buyer permitted the seller to live on

the premises three years, after which tne sale would be

consummated. Seller then sued purchaser for three years

worth of rent for use of the land under the contract.

Although the contract was silent on the rent igsue, the

trial court allowed evidence of prior negotistions which

eétablished that as a part of the consideration for the

contract, buyer was supposed to pay rent to the seller for

use of the property for three years. ‘The high court upheld

the trial court's action.

Other suthorities are in accorda with Virginia's

position in admitting parol evidence to clarify or explain

the consideration provisions of & written instrument. In

32 A C.J.S. "Evidence" Section gL8 (1964), it is said that

a recital of consgideration is not conclusive, and that it

is always competent to inquire into consideration by parol

to show the real and true consideration. The following

rule applies to a situation somewhat like that in the case

at bar:

d in aA

wWhere sn eggregete sum is mentione
contract as the consideration foir the trens-

fer of several items of property, the actual
consideration for each item mey De shown by

parol.
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S. "Evidence" Section 948 (1964). Here, an aggre=-

32 A Cdod.
gate sum is expressed as the consideration for the perfor-
mence of several different tasks under a contract.

| Not only is parol evidence admissible tb show
that the consideration was greeter, less then, or different
from that expressed in a writirng, but it is alsc admiassible
to show the manner of payment of consideration. 30 Am. Jur.
24 "Evidence" Section 1056 (1967). sven more importently,
"The consideration may be apportioned by parol evidence to
separate parts of & transaction which ig presumably entire
bﬁt is separate in fact." Ibid. The decision in Field ¥.
- Augtin, 131 Cal. 379, 63 P. 69 (1901), supports this view.

| In Field, pilaintiif contracted to sell to

defendants his brokerage; insurance and real estate business,
plus business properiy and shares oi stock in another
corporation. The consideration to ve paid vy defendants
wag divided into casi and notes. Celendants defaulted on
the notes and pleintiff sued anu recovered judgments against
defendants. The deienses reised by deiendants were threes
1) failure of consideration in that the stoca was utterly
worthless; Z) that plaintifi had perpetrstec a ffaﬁd in
representing the stock to be valuable; and 3, thiat the notes
‘were solely in consideration <o the stock and not for any

of the other property.

136




On appeal, the high court reversed the lower

court judgment, noting that the defendants were entitled
t0 a finding on whether the sole consideration for the
notes was the stock or whether the notes were part of
the overall payment for the entire trensaction. The

California court addressed that issue as foilows!

It is true that in the written contract
an aggregate sun 18 mentioned ss the
consideration for the trensfer of the
property generally, and that, as the
court says, "no valuation was thereby
placed upon eny oi the items composing
the conaideration;" and, congenuently,
that prima facie the contract was en-
tire. But it was competent for the
defendent to show by parol testimony
what the consideration in fect wea:
that is to say, that the consideration
of the notes was the stock, end the
consideration for the other property
the $10,000.00 paid in cash.

63 P. at 695, Thus, the contract wouid i1all under the

conorhl rule that where "a number ol articles are bought at '

the seme time, and a separate price agreed upon for each,
although they are ell incluaed in one instrument of conveyancs,
yot the contract, rdr sufficient cause, may uve reacinded as

to part and maey be eniorced as to the resiuus." 63 P. at
294, The case at ber does not diiler trow .icid on the
issue of parol testimony being introduced tu snow the

allocetion of consideration. in raeid, the contract subject




: métter is separste types of services. Functionally, the
services and physical_articles are the same, and the general
rule sﬁould apply to permit'introduction of parol testimony
to show the gllocation of the aggregate cash consideration
to the separate services performed under the contract.
‘Quite clearly, and for several reasons, the Court
should admit parol evidence of prior negotiations and con- |
temporaneous agreements between GRENCO and NGDC to show the
allocétion 6f thé gross cash consideration paid by GRENCO
to the three distinct and separate services performed by
NGDC under the contract. The parties intendec such an
‘allocation. Thus, the contract does not embody the entire
_agreenmsnt of the pérties. Without such evidence, the
| statement of.the consideration-is_unceftain and ambiguous
on account of the stated cash consideration viewed in con-
text of the three sefvices to be performed by NGDC. Parol
evidence is always admigssible to cure such a defect. What
NGDC is attembting to do is to show the real nature and
charaecter of the consideration. The parol evidence rule
does not prevent such a showing. Two specizl rules come
into play to permit such evidence in this case. First, 1if
an aggregate consideration is stafed to be in exchange for
several different items, then the actual consideration for
each item mey be shown. Secondly, as illustrated by Field,

oconsideration way be apportioned'by parol evidence to
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separate parts of a transaction which is presumably entire
but is separate in fact. The services performed by NGDC
are indeed separable in fact, and GRENCO's cash congidere-

tion should be likewise treated.

- Conclusion

| Based upon all of the foregoing, it is Defendent's
position thet (1) the action is barred by the doctrine of
laches; (2) Defendant is exempt from the licensing require-
mente 6£ the Virginis Code; (3) the contract is geverable;

‘and (4) parol evidence is admissible to show the severability.

Rqspectfully subnitted,

NATHANIEL GREENH DEVELOPMENT

CORPORATION
By'_?""\/l/j { A 1»{/?{
— Counsel /

L. B. Chandler, Jr.

Chandler & Huff

415 Park Street

Cherlottesville, Virginia

CERTIFICATE

"I hereby certify that a true copy of the foregoing
was mailed to Herold R. Bailes, Esquire, on the 26th day
of November, 1974, at his offices at 400 Court Square,
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REPLY MEMORANDUM

The facts and issues before the Court having been previously set
fqrtﬂ in detail, the plqintiff will here attempt to reply briefly to certain
points raised in the defendant's memorandum.

First, as to fhe iséue of whether the action brought by the
plaintiff herein is barred by the doctrine of laches, it is the defendant's
contention that Section 8-241 of the Code of Virginia permits the assertion
of the equitable defense of laches in this action at law.

| .Section 8-241 clearly limits its application to actions on contracts,
with the result that the defendant has gone to great length in its memorandum’
' to assert that the plaintiff's suit is an action on contract. However, as
the plaintiff has previously pointed out, its action is for money illegally
had dnd“rééeived and relies.in no way upon any contract for recovery. This.
being tﬁe case,jsection‘8f24l is, on its face, inapplicable and affords no
basis for the'pleading of the doctrine of_laches in this case.

| Mbreover, evep if the Court were to find that the case is closely
enbugh related to/g%gtract to render Section 8f241 applicable, it seems clear
that that section was nbt'intended to and does not permit the legislatively
preséribed time limits for the bringing of certain actions to be altered or
obfuscated. This clearly was Judge Carleton Penn's understanding of the

application of section 8-241, in the case of Dorsey V. Bias v. Edward A.

DeJarnette v. Michael g;_Vincel,,gg als. There the question of whether,

pursuant to Section 8—241; laches might be plead in action<at law was raised




and Judge Penn, in a letter to coumsel involved in that caéé;—aﬁiéh letter
was incorporated into an Order entered in that case, {copies of that letter
and Order are attached hereto), responded as follows:

"First, with respect to the plea of laches

filed by the defendant asserting Section 8-241 of the

Code of Virginia as his authority and basis, even when

a statute of limitations exists, it does not appear that

said Code section can be construed to authorize a plea,

historically equitable, to render uncertain statutes of

limitation in actions at law in Virginia in which it

is contained, all demonstrate that it applies to payment,

set-off and defenses akin thereto."

Judge Penn's decision is the only one that your plaintiff has found
in Virginia that has been rendered on the precise issue before the Court in
this case and would appear to be dispositive with respect to the issue of
laches.

However, one more point should be reemphasized. That is, even if
laches were a permissable defense in this case, the failure of there being

any harm done or prejudice caused to the defendant by any delay herein

_clearly renders the doctrine of laches inappropriate in any event.

Second, as to the question of whether or not the defendant is_ exempt
from the licénsing provisions of Virginia Code Section 54-749, by virtue of
its being an owner of pfoperty within the me;ning of Section 54-734, the
defendant in its memorandum has gone to great lengths to research the law
not only here in Vifginia, but also in every jurisdiction in this country to
try to find séme definitive answer as to the meaning of "ownef" as embodied
in the Virginia statute or similar statutes. As has been indicated by the
defendant and by the pléintiff, no cases have been found in Virginia which
provide insight as to the answer to this question. Moreover, it is important
to note at this point that in no case cited'by the defendant in its memorandum

was the owner of five percent of the stock of a corporation or the owner of a
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five percent beneficiai interest in a real estate investment trust found to be
exempt under the provisions of the Virginia statute ;r a similar statute.
Although the defendant has gone to great lengths in an attempt to distinguish
the case cited‘by the plaintiff as being most nearly in point, that being
Bleecker Charles Company v. A. & D. Harrisom, Inc., 326 N.Y.S. 2d 214 (1971),

and although the defendant in its memorandum has attempted to indicate to

this Court that the.New York Statute did not provi&e an exception to an
ovncf of real estate, such is clearly not the case. As was pointed out by
the plaintiff in its memorandum filed previously with this Court; although the
New !or£ .t;tutea contain no separately stated exceptions provision comparable
to the Virginia Code section, it does, in its 11censin§ statute, define real
estate broker as one who deals in real estate for another or on behalf of
the owner. Therefore, it is clear that in New York there is no requirement
for one who owns land and who sells it for himself to have a license.
Accordingly, irrespective of the defendant's position that New York is one
of five states in the country which does not ptévide such exception, this is
just not the case. Therefore, as plaintiff has previously stated, Bleecker
is the case that it has found which is most clearly related to the facts
before the Court at this time and would suggest that if any jurisdiction is
looked to for help in interpreting the Virginia statute, that the Bleecker
case be given great consideration by this Court.

As té the other cases cited by the defendant in its memorandum,
it 1s not believed that the Court's time would be served by an in-depth
attempt to either distinguish or to comment upon all those cases, because
as can be seen from even the defendant's memorandum, no case decided in any
Jufisdiction in this country with the exception of Bleecker, has attempted
to construe the word "owner" as used in a licensing exception statute.

Therefore, although it is your plaintiff's contention that none of
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the cases cited by the déféndant in the section of its memoranduﬁ concerning‘
the statutory exception are in any way determinantive of the issue before this
Court, perhaps some discussion of certain of the cases cited and certain of

the arguments made by the deféndant would be help ful to the Court. Accordingly
as to the defendant's disaission of the fact that certain states, includin'g
.thé State of South Carolina, provide legislatively that a certain percentage
of stock 1é éufficient for a person who owns such stock to come within the
exemp£ion, if should be noted first of all that that has been a legislative
rather thanla judicial determination and as such, would appear to have no

real relevance to the situation in Virginia. Further, to the extent that it

_migmrelevant, it should be apparent that in South Carolina five percent

ownership clearly woui& not be sufficient and tﬁerefore, if any weight isw
given to that statute, it would indicate that a ruling in the plaintiff's
favor herein would be dictated. Moreover, contr#ry to the defendant's
statement that South Carolina has determined that ownership in a corporation's
stock is'sufficient, it should be noted that in the statute the legislature
uses the following language;
| "Ownership of stock in a corporation is not

ownership of in interest in real estate owned by the

corporation and does not exempt such stockholders from the

provisions of this Chapter.....
It is true, of course, that the provision goes on to say that the exemptioﬁ
will be applicable if the person owns ten percent, but it is important to
note that ownership of stock within the definition of the statute is not
in and of itself sufficient to render a person subject to the exemption.

The second area of discussion which perhaps merits some considera-

tion, which was dealt with in the defendant's memorandum, relates to the

Idaho statute and, particularly to the case of Haney v. Brown,330P. 2d 982

(1958). The facts of that case are set forth in detail in the defendant's

memorandum and need not here be reiterated, but it shoud be emphasized that
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the statutory language séecifically provides that the exemption is limited
to a situation where the owner sells or disposes of the property "'for his
own Pccount...". Further, as to Haney, it should be recognized that the
posiLion of Haney in thﬁt case was much stronger than that of a person who

merely had a five percent stock ownership, contrary to the defendant's

asseition. As has been pointed out by the defendant, Haney possessed an

|
i

equitable rigbt of redemption following a foreclosure for a period of omne
year: He had:beeﬁ thé owner of the propefty and he had, as such, after
having been foreclosed upon, a right, by law, to redeem the property for a
periéd‘of one year. Haﬁey, in order to protect his interest in the property,
apparently not having the funds to redéem the property by himself, was
forcéd to find someone else to purchase the property in order to redeem
whatéver equity he might have had in the prdperty. Accordingly, he undertook
to find a buyer and redeemed the property aﬁd attempted to consumate the sale.
|

Given the facts of Haney, it seems clear that Haney was much more likened to

the owner which the statute contemplates than is the situation present before

N S

.

the Court here, where the defendant has oni& a five percent stock ownership =~ 7
and w%ere the sale of the propérties involved in this case bear no relation
to hi? ownership interest therein. Here, the remuneration which is in
contr@versy is solely that of commissions earned for services rendered in
makiné the sale and is in no way related to the defendant's ownership ofAstock
in thévplaintiff, Grenco Real Estate Investment Trust. It is these activities,
that is fhose where & person undertakes to sell property for another for
consiéeratiop resulting from his services as a salesperson, that are pro~
hibited by the Virginia statute and by the statutes of every other juris-
diction cited by the plaintiff or the defendant to this Court.

Th; language of the statute in Ohio is perhaps also worthy of

some discussion at this point. As stated by the defendant, the Ohio statute

Section 4735.01 provides that the licensing requirements as to brokers do
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not apply:

"with reference to real estate or any interest therein

owned by such person, firm, or corporation, or acquired

on his own account in the regular course of, or as an

incident to the management of the property and the

interest therein." '
The defendant points out that under the Ohio statute apparently the defendant
herein would be able to retain commissions to the extent of its ownership

interest in the corporation. The plaintiff believes that perhaps this is

true, but would point out something which perhaps the defendant has not

made clear, that is, if we were in Ohio, which we are admittedly not, the
extent of the commissions to which the defendants would be entitled would be
only five percent of those retained. It seems that if the defendant is
ﬁrging the Court to accept that rationale, then it must be willing to accept
only five percent of the commissions involved in this case.

| A further theory advanced bf the defendant in its memorandum is
that perhaps through some construction of facts in this case, it could be
found that the defendant had entered into a joint .venture with the plaintiff
herein and accordingly, should be permitted the benefit of the exemption
statute. It is your plaintiff's belief that in a situation such as this,
thét is where one of the parties merely has a five percent interest in the

property of the other, that under the rationale of none pf these cases cited

by the defendant, would a court find that a-joiﬂf'venture exisféd; -ﬁgieovef;
with respect to the first case cited by the defendant, that is one involving
Michigan law, there was a sfecific étatu;ory'exemption for jointvadventurers.
In Virginia, there is no such exemption and therefore any discussion of that
matter ;eemed to be of little persuasion. .The important factual distinction
between the present case and those cited by the defendant is that there was
no undertaking by the parties to enter into this venture and to share the
profits aﬁd losses therein. Rather the defendant's share of the profits was

limited to its five percent interest in the plaintiff'sreal estate investment
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~trust and its exposure to 1oss'limited to its investment. Moreover, any
joinﬁ venture theory contemplates that thoée parties who undertake a joint
venture shall continue through the duration of the joint venture. As has been
indiéated to.this Court, the defendant's interest was, prior to the duration
‘of the development of the Wildwood Valley tract, transferred tovsome other
party; Thué it would seem to the plaintiff herein that any attempt to
chér@cterize the arrangement between the plaintiff and the defendant as a
join; venture is without_mgrit.
One further érea discussed by the defendants in their memorandum

undgr the section dealing with the statutory exemption merits further comment.
That area deals with the defendant's attempt to distinguish the cases of

Rhodé Island Hospital Trust Co. v. Doughton, 270 U.S. 69 (1926), and

Holly Sugar Corp. v. McColgan, 18 Cal. 2d 218, 115 P. 2d 8 (1941). The

Courts in those cases held that ownérship of stock in a corporation is not
equivalent to the ownership of the property belonging to the cofporation. As
was pointedvout by the defendant, both these cases did involve the area of law.
revolving around the field of taxation. The plaintiff also concedes that
therg are certainly cases in the area of taxation in which words might have
peculiar meanings and court decisions should properly be considered in that
light. However, although the plaintiff admits that the factual situation
certainly had some part to play in the decision of the Courts in each of
these cases, as certainly do the facts in all cases, that the Courts,
particularly in the Doughton case, a United States Supreme Court case, dealt
specifically with the qﬁestion of whether_gfhnot mere stock ownership in a
corporation constitutes ownership of the property of the corporation. There
the Court held that it did not. The Court went on to point out a shareholder
may share in the company's earnings, through dividends, and may take a

proportionate share of the residue upon such future dissolution, but pointed

out that such shareholder does not own the property of the corporation. This

14'7




loreEs

does not appear to be the typeﬂég decision in the area of tax law:;hich

reliés on any peculiar definitional problem and béiﬁg a United States Supreme

Court decision on point, would appear to be dispositive as to the issue'hereinQ
_In summary, a lot has been said both by the plaintiff and the

defeﬂdant in their mgmo;anda submitte@ to this Court concerning the question'

of the statutory_exemption and the meaning of the word "owner" incorporated

théfein.. Xet, in the finalugpa;ysié, ;he qqesfion that we are ultimately

faceé with ;emains; wha; was the intention of the Virginia General Assembly

in eﬂacting Section 54-734.and specifically, what meaning is to be attached

to tﬁe word “owner" within that section? The defendant contends that the

ownership of any.stock or of any interest is sufficient under the statute

to cdnstitute one an owner. If this is to be the construction that this

Courﬁ_or that any Cdurt should put upoﬁ the statute, it must first realize

that in so doing it completely frustrates the whole legislative scheme wiéh

regafd to the requifement of a real estate license for a person who undertakes

to séll,'for consideration, the real estate of another entitj. This is éo

because if the defendant's construction is to prevail, a corporation, or any

pers;n owning real estate, could convey to a third party a share of its stock

or séme other interest in the property and thereby permit that third party

to cqmpletely avold any of the licensing requireﬁEnts of the Virginia Code.

It seems clear that this was not the purpose behind Section 54-734 and for

_this reason, the Plaintiff urges this Court to construe that section as not

permitting the owner of a five percent interest in a real estate investment

trust to benefit from the exemption therein provided.

Third, as to the issue of whether or not the contract is severable,
the defendant's main thrust is that a portion of the contract may have been

illegal while another portion might have been legal, and that that being the
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case, that portion which was legal should be severed and continued in effect

and only that portioh which was illegal rendered void. Numerous cases have

been cited by the defendant, such as Bristol! v. Dominion National Bank, 153

Va 71 (1929), yhich stand for the proposition that where a contract deals with
a vnf1ety of subjects, some of which are valiﬂ and some of which are illegal
and thus void, "those which are valid will be upheld if they are not so
interwoven with tﬁose that are illegal as to make divisibility impossible."
(See defendant's brief at page 35). Certainly this is the law and the plain-
'tiff would in no way intend to take issue on this point. However, the critical
distinction betweenvthe cases cited by the defendant and the case ﬁresent
before the Court is that the segments of the contract here involved which may
represent activities which are in fact not forbidden by statute are so
interquen with those that are illegal so as to make divisibility impossible.
The important element of this contract, a fact which apparently the defendarnt
here either has not or refuses to recognize, is that the entire consideration
that the defendant was to receive under the contract was contingent upon thére
being sales of property. If there were no sales, there was to be no consider-
ation. Therefore, in view of that fact, all consideration was inextricably
linked to sales, and since the sale of real property is specifically that
activity which is prohibited under the statutes of Virginia where the person
so selling, provided he is selling the property of another, is not licensed
in accordance with the relévant sections of ;he Virginia Code,sev:ga%i gg;}ble.
Even if this Court were to attempt to segregate out those portions
of the contract which répresented payments for services which were permissable
and which did not require a real estate license, this task would be impossible.
As the defendant has pointed out at page 38 of its memorandum, the three

separate functions set out in the contract were first, managing, second,

selling, and third, promotion. Of these three functions, taken in the best
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1ight, 6n1y that of managing, in the sense that it involved some development

and other management activities which may or may not have been contemplated

by the General Assembly as constituting brokerage activities, could possibly
involve activities for which no license is required. ‘Certainly those other

two activities, that is the function of promotion and the function of sales,

are clearly so interrelated to the activities of selling as to be impussuiuvaic
to segregate on any rational basis. Accordingly, applying all those cases
which have been cited by the defendant to the facts before the Court in this

case, it seems that there can be no possible construction which would render

"this contract severable along the lines set forth by the defendant.

'The only case which the defendant cites which would appear, on its
face, to avoid the question of whether or not the illegal was interwoven with

the legal appears to be the case of Skipwith v. Strother, 3 (Rand) 214 (1825).

That case involved the question of the severability of a negotiable bond, and
the Court in that case permitted the consideration to be allocated to that
portion of the bond which represented valid consideration. Ome crucial

distinction between that case and the case before the Court here is the fact

that the Court there was sitting in equity. As was indicated in the quotation‘

from that case in the defendant's memorandum at page 41, the Court said the
following:

1f any part of the bond in question was on good con-

sideration, although the bond would be void, at law,

a Court of Equity, upon the principle that he who

asks equity must do it, would not relieve against the

judgment except to the extent of the gaming

consideration.
Therefore, as the Court there indicated, if the case had been at law, as is
the presernit case, the total consideration would be void.

The defendant goes on to discuss cases in other jurisdictions

concerning the Question of severability but it is the plaintiff's belief

that since there are cases in Virginia which appear to address themselves to
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the question of severability, that those cases would be decisive. fhus,

in summary,.since the contract is on its face complete and unambiguous and
since there is no apportionment of the consideration among those elements
or designated services fqr which the consideration is to be paid, and since
the Virginia law is that whefe a contract provides for a single considerationm,
that the contract is entire and not subject to being severed, the plaintiff

urges this Court to find that this contract is not severable.

Fourth, as to the queétion'df whether or not the parole evidence

rule renders inadmissable evidence of prior or contemporaneous agreements

concerning the apportionment of the stated consideration, the defendant's
position, as stated in its memorandum, is that the parole evidence rule

would not be applicable in the situation before the Court. As the defendant
poinfs out, in Virginia the rule is well settled that parole evidence of
prior or contemporaneous oral negotiations or stipulations is inadmissable to.
vary, contradict, add to, or explain the terms of a complete, unambiguous,
written instrument (defendﬁnt's.memorahdum at page 47; 7 M.J. "Evidence"

$ 130 (1949). The contract before the court is complete; it provides for a
stated service to be performed; it provides for a definite consideration and

a definite time for performance. Moreover,‘thé contract as written is
unambiguous. Finally, the contract is w;itten., Given these facts, any parole
statements prior to or contemporaneous.with the execution of that document aré,
by rule of evidence, inadmissable. The defendant has gbne to great lengths

to argue that there were other intentions that were not embodied in the
agreement and it argues that they should be permitted to present evidence on
those points. However, before an} of that evidence should be considered by
this Court and before any of those arguments should even be considered, this
Court must first make a determination as to whether the contract is, on its

face, complete and unambiguous. It is your plaintiff's belief that on the
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face of the document there is a written agreement which is complete in all of

its terms, which is specific, and which is unambiguous. This being the case,
the parole evidence rule would interpose a bar to the admission of any
evidence to vary, contradict or add to its terms. Moreover, one further
thing perhaps should be pointed out; that is,that the construction that the‘
defendant urges this Court to believe was in fact the agreement is that the
parties contemplated that thevdefendant would be paid for certain of its
servicea irrespective of whether or not there were sales. This 1is clearly

not the case as the contract provides that all consideration due to the

defendant was based upon sales. Not only was there no allocation but there waa

a specific provision that the consideration was tied directly to sales
activities. Therefore, not only does the defendant ask to submit parole
evidence to add to what is, on its face, an entire agreement, but to
specifically contradict the terms of that agreement. Such evidence, beingn

prior or contemporaneous to the execution of this agreement, is inadmissable.

In conclusion; in view of all of the foregoing, the plaintiff urges
the Court to find: (1) that the doctrine of laches cannot properly be plead
at an action at law such as that before the Court, and that even if it were
proper to assert laches as a defense in this matter that, based upon the
facts before this case, the‘doctrine of laches would be inapplicable;

(2) that the defendant is not an owner within the meaning of the Virginia
Code Section 54-734 which exempts owners from the requirements of obtaining -
a license prior to selling real estate; (3) that the contract, being entire
and the consideration“single and inextricably interwoven, is not capable of
being severedé and (4) the contract having been found to be both entire and .

unambiguous, parole evidence is inadmissable.

Respectfully submitted,

GRENCO ESTAIE INVESTMENT TRUST
/
By: '

Counsel
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Bailes, Lindstrom & Tucker, Ltd, p.q.

gaf &l

400 Court Square
Charlottesville, Virginia

CERTIFICATE
I hereby certify that I have mailed a copy of this reply memorandum
on the 6th day of December,‘1974, to L.B. Chandler, Jr., Esq., Chandler and

Huff, 415 Park Street, Charlottesville, Virginia, 22901, Counsel for the

defendant herein.
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ORDER

In this case Plaintiff, Grenco Real Estate

Investment Trust, filed a motion for judgment against

'Defendant, Nathaniel Greene Development Corporation, for

certain monies paid by Plaintiff to Defendant under the
terms of an agreement between them which Plaintiff alleged

was illegally'entered into by Defendant. To this motion

for judgment the Defendant demurred, after which the Court

Ordered Defendant to state its grounds for the demurrer.
This was done and argument was had, after which the Court?
by Order, overruled thé demurrer, to which ruliﬁg the
Defendant duly objected and excepted prior to filing its
plea of laches and grounds of defense to such motion for
judgment and its counterclaim for certain monies alleged
still due from Plaintiff to Deféndant under further terms
of sucﬂ agreement.

Plaintiff responded to the plea of laches by
asking that it be set down for argument; and to Defendant's
grounds of defense Plaintiff demurred.

To Defendant's éountercléim, Plaintiff also
demurred.

| Upon consideration whereof be it now ORDERED
and ADJUDGED that in acéordance with Rule 3:8 of the Rules

of Court Defendant's counterclaim (with Plaintiff's domurrer
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thereto adhering) is hereby severed from the claim in chief
llheteihbefore made by Plaintiff, such counterclaim henceforth

to be heard and tried as a separate action.

DATE: >Z<6 /0, /776

ﬁWe‘Ask For This:

/4

Harold R. Bailes, p.q.

Bailes, Lindstrom & Tucker, Ltd.
400 Court Square
Charlottesville, Vlrglnla

Counsel for Plaintiff

\,,
5 (K
L ~B. Chandler, Jr p d.
Chandler, Huff & 6d Ltd.
415 Park Street
Charlottesville, V1rg1n1a

Counsel for Defendant
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EYS AT LAW
RX STREET

2001

DSVILLE, VA
2973

ESVILLE, VA,

ORDE

——————

This case, from which Defendant's counterclaim
has previodsly been seve;ed, came on to be heard upon Plaintiff's
demurref to Defendant's grounds of defense and upon Defendant's
plea of laches, which had been set for argument.

‘ Upon consideration whereof, the Court having again

maturely considered the memoranda filed by the parties prior
to ite having overruled Defendant's demurrer to Plaintiff's
motion for judgment, now then the Court did, and doth hereby,.
reaffirm the rulings based upon which it overruled Defendant s
said demurrer, which sald rulings were set forth in an order
of this Court entered on June 6, 1974, said order being a
part of the record in this case, and the Court doth further
rule that even if Plaintiff had possessed the actual knowledge
attributed to it in Defendant's gronnds of defense, neverthelessw;
such knowledge would be no defense to Plaintiff's claim herein.

Accordingly, the Court doth hereby ORDEﬁ and ADJUDGE
that, in consequence of Plaintiff's demurrer to Defendant's
grounds of defense end its ruling set forth above, paragraphs
10 and 11 of such grounds of defense are hereby struck out
as neithef stating any sufficient defense nor alleging anything
material to any defense otherwise pleaded. And to every
ruling and adjudication in this paragraph the Defendant,
having fully stated its contrary view, did duly object and

except and contlnues to object and excep\l A&ﬁgﬁ Ly T
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But ﬁpon congideration of the further memoranda
heretofore fiied by the parties, the Court is of the opinion
that.paragraph 12 of Defendant's grounds of defense, which
relies upon an exception in the first sentence of Section
;.54-734 of the Code of Virginia, would, if proved, be a valid
deféﬁsé to Plaintiff's claim. Accordingly, be it ORDERED
and ADJUDGED that Plaintiff's demurrer to Defendant's grounds
of defenée is, except insgfar as sustained in the preceding
paragrapp hereof} hereyy 6verru1ed. 'And Plaintiff haQihg |
! fully stated its péﬁitiéu to the contrary, did duly object
| and except to £h§4?u1ing and adedicatioh in this paragraph.
| And,thbfcbﬁrt, having thus disposed of Plaintiff's
i demurrer upon ghaﬁbas;s stated in the two preceding paragraphs,
| does not at'th?éfgihe fule upon the other questions raised
by such demurfegirnd addressed by the parties in their
i memoranda, to-ﬁi;ij whether the said agreement is severable
: so as to permitAapportionment of its consideration with respect
f to the various functions to be performed thereun&er, and
! whether parol evidence may be received in furtherance of
I’any suchvapportionment, because the Court is of the opinion
f that its prior rulings on the Plaingiff's demurrer render
] it unnecessary to decide these issues‘at this time.

The Court, upon consideration of counsel's arguments
| concerning the applicability of thé doctrine of laches,

doth further ORDER and ADJUDGE the Defendant's plea of the

: doctrine of lachés'is insufficient in léw; and Defendant

! having fully stated its position to the contrary, did to

this ruling object and except.

Thereupon, Defendant moved the Court for summary
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judgment against Plaintiff on the claim stated in Plaintiff's

motion' for judgment; and as grounds therefor did allege,
in addition to the admissions made in the motion for judgment

and grounds of.defense, that: (1) Plaintiff is a real o
estate investment trust organizéd under the provisions of
Chapter 9 of Title 6.1 of the Code of Virginia (theretofore
556-577 et seqg. of such Code fﬁnctioning internallylas would
a doréoration); (2) That at the time Plaintiff was organized
it issued certificates of inferest totélling 2633 1/3 shares
of which 133 1/3 shares or 5.1% of those outstanding were
issued to Defendant, and (3) That this state of affairs
remained the same throughout the éeriod relevant to this
case.

To this motion for summary judgment Plaintiff
responded by admitting the facts therein alleged and by
alleging thatiﬁl(l) That the Defendant did not possess
a Qirginia real estate salesman or broker's license at all
relevant times herein; (2) That at no time during said
period was the Defendant a trustee of such trust, and (3)

That at all times during such period the land which was the

subject of the agreement aforesaid was held by Plaintiff

in its trust name and not in the name of its truétees,

all of which facts the Defendant admitted; and further

the Plaintiff denied that, based upon all of the facts

admitted herein by both parties and the admissions made in

the pleadings, the Defendant was entitled to summary judgment.
| Aftér mature consideration of such motion, the

Court was of the opinion that based upon the admissions

mentioned in the preceding paragraph the Defendant had
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Plaintiff, haV1ng fully stated its position that the defense

is insufficient in law, did duly object and except to the

hereinabove.

= /)
L. B. Chandler, Jr//p.d.

. . . .. . b e e e J _‘

substantially made out the defense set forth by it in
paragraph 12 of the Grounds of Defense and was therefore
entitled to summary judgment in its behalf. Accordingly,

be it hereby ORDERED and ADJUDGED that Defendant's motion
for summary judgment be, and it hereby is, granted; and

set forth in paragraph 12 of Defendant's grounds of defense

rullng and adjudication in this paragraph, Vet Yo 2R 76 -7 SRS A0
Ser  FORII N PURIATRS e fr) wpprid e A PERT Ok i s

Upon further consideration whereof, be it hereby C-n v

finally ORDERED and ADJUDGED that Plaintiff recover nothing
of the Defendant in this action and that Defendant recover
from the Plaintiff its taxable costs heretofore in such
action expended. |

And to the judgmgnt contained in the preceding
paragraph Plaintiff did also object and except for the

reasons it gave in making its other objections set forth

ENTER: )é-(/*f/ Y37, @"C""\

(Fudge
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Seen ana Excepted To:

~

o

CHANDLER, HUFF & WOOD, LTD.
415 Park Street ’
Charlottesville, vlrglnla

T}

Counsel for Defendant
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Seen and Excepted To:

o

Harold R. Bailes, p.q.

BAILES, LINDSTROM & TUCKER, LTD.
400 Court Square
Charlottesville, Virginia

Counsel for Plaintiff
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NOTICE OF APFEAL

Pursuant to Rule 5:6 of the Supreme Court of Virginia comes

A J

now the plaintiff, Grenco keal Estate Investment Trust, by its coun
sel, and hereby gives'notice of an appeal from that finél order
entered in the above-styled case by the Circuit Court of Greene
County on February 11, 1976. A statement of facts, testimony or

other incidents of the case is to be hereafter filed.

ASSIGNJENTS OF ERROR

Also pursuant to Rule 5:6 of the Supreme Court of Virginia-
furtper comes the plaintiff, Grenco Real Estate Investment Trust, by
its counsel, and assigns hereby the following errors of the trial
court in such case: That in such order it did----

A. Erroneously rule that, under the exception containe?
in the first sentence of section 54-734 of the Code of Virginia,
one who owns 5.1% of the capital shares of a real estate investment
Iltrust is, without more shown, an owner of resl estate held in the
name of such trust and thus exempt, with respect to transactions in
such real estaté, from the requirements of Chapter 18 of Title 54
of such Code,

B, Erroneously determiné, in virtue of such ruling, thag
paragraph 12 of defendant's grounds of defense, which set up the
isituation referred to in paragraph A above, would, if proved, be a
valid defense to plaintiff's claim for the return of commissions

paid by plaintiff to defendant for bringing about sales of real
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estate owned and héld by plaintiff in its trust name during a period
when defendant was not licensed as a real estate broker or salesman|
under C@apter 18 of Title 54 of such Code;
; C. Erroheously overrule, in virtue of such determinatiop,
plaintiff's demurrer to defendant's grdunds of defense;
é D. Erroneously decide (where the facts were as admitted
by the ﬁarties as fecounted in such order) that the defendant had
made ou? a complete and sufficient defense undgr paragraph 12 of ifs
groundsiof defense;
! E. Erroneously sustain, in Qirtue of such decision,
i defendaﬁt's motion for summary judgment in its own behalf; and

! F. Erroneously render judgment for defendant, based

upon its having overruled such demurrer and sustained such motion.

)
!

;
WHENCE the foregoing Notice of Appeal and Assignments of Errpr:

E GRENCO HEAL ESTATE INVESTMENT TRUST
n

BY: | jﬂ'agﬁ& ﬂ 6&&

Counsel

i
|
4

Bailes,iLindstrom & Tucker, Ltd., p.q.
BY:

400 Court.Square
| Charlottesville, Virginia

CERTIFICATE

f
I hereby certify that on this the g#Ah_ day of March 1976 I

of Chandler, Huff & Wood, 415 Fark Street,‘Charlottesville, Virginip

counsell of record for defendant.

= a2 Mend kO Kok

did mail a true copy of the foregoing to L. B. Chandler, Jr., Esquire.




GRENCO REAL ESTATE
INVESTMENT TRUST, o
Appellant

NATHANIEL GREENE DEVELOPMENT
CORPORATION,

Appellee

NOTICE OF ASSIGNMENT OF CROSS-ERROR

o The Honorable Lelia D. Bickers, Clerk Of The Above-Styled Court:

Pursuant}to Rule 5.6 of the Rules Of The Supreme Court Of
Wirginia the following are assigned as cross-errors to the Judg-
Lent_of The Circuit Court Of Greene County, Virginia entered on
!ebruary 11, 1976, from said judgment which the appellant has
Liled its notice of appeal and essignment of error in this Court
bn March 8, 1976.

1. That the Court erred in striking out paragraphs 10
ind 11 of Defendant's grounds of defense wherein defendant had
hlleged that Plaintiff coulc not rely upon an alleged illegal
tontract as its basis for recovery, end that even if the contract

yere illegel, Plaintiff would have stood in pari delicto with

Betendant concerning the alleged illegality, and therefore would
ave been precluded from recovering on the contract.

2. That the Court erred in ruling that even if Plaintiff
lad actual knowledge that Defendant did not possess a real estate

“ 7463




5. That the Court erred in ruling that the Defendant's
plea of the doctrine of laches was insufficient in law.

NATHANIEL GREENE DEVELOPMENT CORPORATION

. s s
ey < -7
By : ’X—;J(nj (,//CijrL 'Q/'J),:d 4

Counsel.”

L. B. Chandler, Jr.

Ralph E. Main, Jr.

CHANDLER, HUFF & WOOD, LTD.

415 Park Street
Charlottesville, Virginia 22901

CERTIFICATE

I hereby certify that a true copy of the foregoing
assignment of cross-error was mailed to Harold R. Bailes, Esquira,'
400 Court Square, Charlottesville, Virginia, counsel for appellant,
on this 5% day of March, 1976.
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