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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF NEWPORT NEWS

MICHAEL LESTER SMITH,

Plaintiff - T :
LAW DOCKET

v. _ _ L o

| | NO. 1556-B
ROLL 'R' WAY RINKS, INC.,

Defcndaht

AMENDED MOTION FOR JUDGMENT

Michael Lester Smith, plaintiff hercin, moves the

Circuit Court for the City of Newport News, Virginia, for

'a judgment and award of execution against Roll 'R' Way

Rinks, Inc., defendant, for the sum of Two Hundred Thousand

($200,000.00) Dollars démages,jwith interest thereon

from the date of judgment until paid, and the costs

of this proceeding,'for this, to-wit:
1. At all times here¢involved, the defendant,
Roll 'R' Way Rinks, Inc., was a corporation organized

and existing under the laws of the State of PennSylvania;E

was carrying on business and transacting affairs in the

State of Virginia; and maintained a regié£éred office.
in the Cityvof Newport News, Virginia. |

2. On or about April 22, 1974, and for some time
prior thereto, .the défendant, Roll_'R'_Way Rinks,_Ihc.,
owned and'operétéd a skating>rink on Main Street in the

City of Newport News, Virginia, within the jurisdiction

of thisAHoanable.Court. 1




3; 'On:br abodﬁ Aﬁril_?é{_l974, at approximately"
; 7:30 P.M., fhe plaintiff, as'a_pajdubusiness invitee,
ventered the defendant;s skating rink on Main Street in
the City of Newport News, -Virginia. At or about 9:30
P.M., on tﬁe same date, thé piaintiff finiSﬁed skating,
and while_leéviﬁé the skating area, by and through the : P
‘négligénée fotge defendant, ﬁhe pldintiff was caused to - |
i trip énd fall. As‘a result of this fall, the‘piaintiff. |
was'caused to suffer severe damages;_

4. at thé time of the happenihg of the aCéident

herein set forth, it was the duty of the defendant, its

agents, servants and employees, to use and exercise

t

I _

| : : _ v
i reasonable care to keep the premises in and around its
| v

|

skating rink in a reasonably safe condition and free from
i danger to the public and those having the right to be in
and about said skating rink, and in,the‘évent any unsafe

condition existed in said premises, it was the duty of 3 ¥

” the defendant, its agents, SerQants and employeés, to warn
ﬁ the plaintiff of ahy-sucﬁ unsafe condition. Notwith- o i
i standing the aforesaid duty owed by the defendant to the -
pléintiff, the defendant, by and through its agents, | :
servants and employees,‘ﬁegligently pe:mitted its premises%

3

about said skating rink to be méintained in an imprdper

condition and unsafe for the use of the public, and the

' defendant, by and through its agents, servants and employees,
; hegligently and'carelessly_failed'to give the piaintiff

any warning whatsoever of the aforesaid defect in said

2

premises.




5. As a direct -and pfoXimatc result of the afore-
“said negligencesof the defendant, the plalntlff was caused
to suffer, among other serious and permanent 1n]ur1es,
.;njurles to his rlght_knee, requiring the’ plalntlff to be
_hOSpitalized( which haveieaused and will in the’future_
ceuse-the pleintiff great-suffering, both mental and

' PhYSieal.,.Saidvinjuries have caused and will continue in
the future to cause the plaintiff to expend money in an
effort to effect a cure, to lose wages, and has caused

~and will continue to cause the plaintiff to be unable

- to carry on activities formerly associated with his person,

and station in 1ife.

WHEREFORE, plaintiff prays judgment against the

defendant in the sum of Two Hundred Thousand ($200,000.00)

Dollars, together-with interest and costs,.by reéson
of the foregoing, démand for which is hereby made.

MICHABL LESTER SMITH

By: /( //?/[2(

Oof Counsel ~—~

CHARLES H. GORDON, ESQUIRE
107 North King Street
Hampton, Virginia

HOWELL ANNINOS, DAUGHLRTY & BROWN
808 Maritime Tower
Norfolk, Virginia

|
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'ClERTIFICA-TE

I hereby certify that é true copy of the foregoing
Amended Motidn for Judgment_was mailed this;iiké; day

of June, 1975, fo Lionel Hancock, Esquire, 1340 Virginia

National Bank Building, Norfolk, Vl ginia 23510

_”f ]/,, aé//

of record. for the defendant 7

R. Michael Smith
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VIRGINIA: ~ Circuit Court of the City of Newport News, Monday,  the 2nd

defendant by its authorized representative, and by counsel; and Doris O. Derieu

- verdict of the jury and enter up judgment for the defendant on the grounds that

~ counsel excepted.

day of February, 1976.

PRESENT: ' The Honorable S. R. BUXTON, JR., Judge.
MICHAEL LESTER SMITH, . )
: : 8 Plaintiff,
vs B b} LAW #1556-B
ROLL "R" WAY RINKS, INC., =~ )
. Defendant.
ORDER

This day came the plaintiff in person and by counsel, and the

ceurt reporter, of Associated Court Réporters,’having been.previ0usly sworn in
open Court to record and transcribe the evidence and incidents of the trial of
this cause, and tne evidence having been heard in full on January 30, 19%6, the
defendant, by c0unse1 renewed its motion to strike the evidence of the‘plaintif
and moved.for a mistrial for reasons previously aseerted at the bar, which moti
the Court doth overrule, to wnich ruling of the Court the defendant, by counsel
excepted, and the jury having been heretofore empaneled again took their-éeats

in the jury box, and after instructions of Court and arguments of counsel, the.

~jury retired to their room to consider their verdict and after some time returnfd

. i
into Court with the following verdict: "We the jury find in favor of the plaint

and fix his damages at $85,000.00." (signed) Carl M. Ball, Jr., Foreman, February

2, 1976. And the jury was dismissed.

Whereupon, the defendant, by counsel moved to set a51de the

the verdict is contrary to law and evidence, and for errors of the Court in
admitting into evidence certain exhibits objected to by the defendant, which

motion the Court doth overrule, to which ruling of the Court the defendant, by
(1-

133




- e nn e

Therefore, it is considered by the Court that the plaintiff

recover against the defendant the sum of EIGHTY FIVE THOUSAND (85,000.00)

DOLLARS, the amount by the jurors in their verdict_asseésed against them, with|

interest thereon to be computed at the rate of EIGHT PER-CENTUM PER-ANNUM
(8%) from the 2nd day of February, 1976 until paid and his costs in this behalg

expended.

It is further ordered that this cause be dismissed from- the
docket of this Court and the record made by the Court Reporter of the proceedlng

herein is filed as part of the record in this case.

f /a«' ,,,,a,‘/’;f»,‘ C :

W l
\".. e "-‘

s s u-f ‘,_‘l E
) .
.

0
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A COPY, TESTE: GFORGE D, DeSHAZOR, Clerk

o
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VIRGINIA:  IN THE CIRCUIT COURT OF THE CITY OF NEWPORT NEWS

AICHAEL LESTZR SMITH, . ‘ )
Plaintiff

) LAW DOCKET

ROLL 'R WAY RINKS, INC., ') NO. 1556~ B

‘Defendant

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

T0: GUY E. DAUGHER'™Y, ESQUIRE
: Attorney for the Plaintiff
808 Maritime Tower
Norfolk,.Virginia‘ZBSlO
Roll 'R’ Way Rinks, Inc., deféndant, is aggrieved
by a certain Lll&l *udgneut order entered Ly the CirCuit Court

of the City of Newport News on thL 2n6 day of February, 197¢,

' 1n the abovs entitled action at law, and hereby files-its,

notice of appeal and intention to apply to the Supreme Court of

the State ol ?Virginia for a writ of error and supersedeas._-

ASSIGNMENT OF ERROR

- The.defen&ant, Roll ;R' way Rinks, Inc., assi¢ns the
following erroré:
| L. Thie Court. erred 1n denying defcndant notion
to exclude the- tfstimony of the witihess, Nancy Kline, on the
grounds that her testimony as to the ccndition of the stecl
plate before and after the aggident in guestion was irrelevant

to the subjact matter of this case and that the admission oY

such evidence to the jury was prejudicial to the defendant.

<. That the Court erred in submitting the question

of permanent disability of the plaintiff to the jury on the




!

{ e e

<

- grounds that'anf&fm&tter of law piaihtiff failed}to sﬁdwlany
~evidence of causal relation between the alleged permanent‘disability
| and the alleged accident causing plaihtiffﬂs injuries. |
| 3. 'The Court erréd in denying the defendant's motion

to strike the pl#intifffs evidence,‘on the grounds that as a matter

of law, the plaintiff"had nbt'p;esentedva'prima facie case which

shoulé do to the jury. | |
’ | 4. The Court erred invdanying the.defendént‘s motion |
to»strike the plaintiff's evidence ét the conclusion of ail of the
evidence, on the groundafthat as a matter of law, the plaintiff had
not presented a prima-facie case which éhould go_to,the jgry.

| 5. ‘fhe Court erredvinvsubmittinq instruction No. 20 to

i the jury on the grounds that tﬁe'same was contrary tc law énd

evidence before the Court. | |

6. The Court erred in refusing to grant instruction K

'on_the‘grounds that there was no evidence of any permanent injury

befdre thevjury and they should have heen s) inntructed.

7. The cOﬁrt erred in refusing o grant instructionyd
on the grounds that there was sufficient evidence‘before the jury
to require submission of éaid instruction. |

FILING OF TRANSCRIPT

The defendaht will file the tfansc:ipt of the testimony “
of this caaevwithih sixty (60) daysvfrom 2 Febfqary 1976, the date
of entrf of the judgment order herein.

ROLL 'R' WAY RINKS, IKC.

By

—of Coﬁnsel

Campbell, Lustic & Hancock
1340 Virginia National Bank Building
Norfqlk,'virginia 23510
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22  ‘ A

' Raymond Howell.

State your full name, please, sir.

N el -
”
oha




Q - Now, did you have an occasion to ever see him in

his physical activities before this outing in April of 1974 at the

'20 roller rink? |

21 A : I'haVe»Séen him at footbali gameé up and‘down

iz the sidelines, things like that, or jogging around the neighhorhoo?
23 Q Have you had a chance to observe him physically '
% |move since the April ‘74 incident? | 9

= :‘A] — Yea, I hava. ' — e \r;

ASSOCI ATED COURT REPORTE RS

NORFOLK VIRGINIA




5

Q - All right, sir."First of all, were you a member
of the church group that went to the rciler EEEEF- |

A Yés. |

Q How ‘dic.;l that come about? What was the idea
benind it? | |

‘A It was for the youth of the church, an op;ﬁ |

fqpctibnfwhich I set up.

EN)

)
i
9] Was that for pay or was it donated to the churchp
A No. Each member paid.
Q And was it paid to the roller rink?
A Yes, it was.
IREE 'f?
)
10

ASSUUIA IEU GUUK | KEFPUR IEND
NORFOLK, VIRGINIA




6 ¢ Did you observe Coach Smith skating that aveﬁ‘ingt
j 7 , P Quite a few times.

'8 © ' How did he seem to be on his skates?

9 . A | He did a 1ot.better than‘éome of the others that

10 || were falling. | |
I ' Q 'All right. : _ﬁow, did ’y_ou'observe anything unusual |
iz -haﬁpen to him?‘v |

3 | A I was about the distance ‘between the table you

14| are standing in front of behind him wxen he fell..

I5 - Q ‘ This way or this way?
16| A '~ From yoﬁito'me.
17 o} In other words, about this digtdnce from you and
Y Y | |
19 A That is correct.
,25. L | MR. DAUGHERTY: Fifteen to twenty feet, Mr,
' 2 Ol ~ Campbell?

22 - : _ _ MR. CAMPBELL: Fair enough.




i

0 v All right. where were'ybu, and, if you will, I

18
19 am going to ask yoﬁ'to come}cver here and put an "H" down where
20 You were approximately at the time you saw the plaintiff,

21 A : Witnesse corplies with reqﬁeat.)

22 Q All right. Now, if you will, I am qoing to aak
23 vyou to put an "S" where the ;laintiff was.

24 A (Witness cor plies with request. )

25

Q I am_gning_La_puLJanbzﬂﬁLamnnnd_ﬁhe_ﬂﬂl_and___

ASSOCIATED COURT REPORTERS

NORFOLK, VIRGINIA . v ] oD




( ’L put a circle around the "S", | - | 4 , |

m—

THE COURT: I will mark that as Exhibit 1l for

the plaintift and admit it as part of th3 evidence.

14 Q. All richt, iir. You have marked dcwn that
15| Coach Smith was right at the exit, and you have marked the

']l corner. Tell us what you sa.

7y A I saw his :fu.et go frcm 'uhdei:neath him and he

18 fel1, |

9 Q - All right. What did you do when you saw this?
20 A I wert over to see if I could help him get up.
20 Q | Did you obscrve his condition at that point?

22 A He was in a lot of péin. He couldn;t move. He

3| said that his leg was either locked or he had pulled it or

24 something, but he couldn't move his leg.

25 8] : Did he say inything to ycu as fax as disturbing |
o : ~ ASSOCIATED COURT REPORTERS : o

’
NORFOLK, VIRGINIA 1 2




20 ||

21

22
23
24

25

11
him? ‘

A ' He said; "Don't move me. My_leg is iocked. Let

me see if I can rub it. Maybe it will unlock."

R PP SN
i) O )

Ly S
A & ~ i

Incidentally, let me ask you, did anyone els%

come to him at the same time you got to him?

A ' ?és. There was a man, Mr. Coliingéworth.. 5

Q. Anyone else? |

A The manage;'of'the rink also came within minuteé
| Q Do you remember his name? ' -
A I think it is Jones.

Q | Now, did you overhear Coach Smith say anything

as to what caused him to fall and how he fell right within that
period of time immediately after his fall? |

A Well, within minutes I got to him. Other than
saying fhat his leg had locked, he said that one leg went to the

left_and one leg went to the right or stopped; which caused him

to flip.

0 Did he say which foot stopped and which foot

|
went to the left?

A , He said his left foot went one way and his right
foot went the other way.

0 Did you actually see the details of the fall, or

did you see him after he fell, or in the process of the fall, or

ASSOCIATED COURT REPORTERS

NORFOLK, VIRGINIA : X . ]‘;




12

[T - 3
what portion 4id you catch?

. ?nder, I think is the best .way to describe it.

right leg to his hody when you got to him?

A Turned under him.

AT ,,:v_‘
“&\4"@ #.9&4 R

alo ol Ee

'A It just looked like his right leg. Just went

15

: Q‘ o How waa the 1eg? What was the position of that




I5 . ¢ All ‘rlight. | Now, how long did he stay there aftey

16| the fall befora he left? |

17 A ‘I am sure it must have been five or ten minutes.

8| He stayed on the floor at lesst five to ten minutes. I guess it

19| must have been fifteen, twenty minutes. 5?’

20 Q .Waa he"attempting to rub th‘e. leq? ‘

21 A Oh, ves, sir, | He was rubbing it the whole time

2| trying to see if he could stop it from hurting then and unlock it

23 I guess, - o |

24 Q Then how long would you say he was in the chair?

25 A Inat long encugh to get the skates off. Then |
A ot REPORTERS - 16




14

;-

16

Mr. Collingsworth, who is much larger than I am, and I, we put

him on our shoulders and carried him_out.»

Q 3 ‘Whe:é did you carry him to?
A - To his'cér_tﬁat his wife hﬁd brought around.
."Q ..'. And}did:you stgy with him afﬁer.ﬁhat or did they
éo 6n? S R o S |
A No. They want off to the hospital, to the

~emergency room.

%.e M\Io
&g 0'15 ;:z'«.

»n‘;'a ,’v{\p,)

4-.’}1,. 1@&';»

Q. Generally how did he appear in the hospital?

Did he seem to have been hav.ng any difticulty or was he a11 

right?
| A He was in a lot of pain.
q::;;z g.

g | B

NORIFOLK, VIRGINIA




20
24
22
23

24

'He has gained a lot of Weight and I have lost a lot of wiqht.g

LS PR 7Y
S ey Fi

NN fx.“»:'
‘\ -rg\- a‘

Q Have you observed any changes in his condition,

physical, mental spirits, ariything before this accident and ?ince

A He favors the leg.
Q How? What way?
A He limps, and I have asked him many times how

his leg is doing and about swelling and things like that, and he

says his leg is still giving a1im trouble. Well, he couldn't run.

25 ||

MMWMW&%M
ASSOCIATED COURT REPORTERS

' NORFOLK, VIRGINIA




16

_ I_I- It Because h_e__can_‘t jog 1ike he used to,
B
SR
12 0 'Is there any difference as far as you can
13 || determine in his activities since?
14 A Well, nothihg that -~ he has got a bad J,eg. . He
i5 || doasn't move like he used to. |
16 | I know of one particular time in church he
17 ‘memtioned that h@_w&a having trouble keeping up with the boys
'8 ‘1ike he used_to_. So I know that he is having problems there.
Q:‘E‘m 1'; - 'Ig-_h - - o
e c»gn.b ‘;;.4 ;
25 H Q Mr, Howell, yvou were there with a group of '
' I : L ASSOCIATED COURT REPORTERS
y ) .NOR>F“°_I.K.VIR.GIN.IA
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| élpproximately how many on this occasion?

1| A Fifty or sixty.

3 ‘ | Q And they were of va’i:ying ages?

4 s A From about four years up to about fifty years
5._[ old. , | |

6 Q And.how longy had the group been skating there

7 ‘ ﬁefore this mishap occurred to -Mr, &n:l.‘th?

8 a ' About a couple of hours,

Y - Had you skated?

0| A AOh, yes. |

" Q And did you have occasion to skate off the

12 _ikatinq area any time during the two hours that you were munq?

’ 13 A Vexy much so,
14 Q Andhad you skated off of thumtiaular exit?
s | A Yes, sir. |
16 Q 1 don't know whether they had any program of

17 || skating. Did 'they have off-skating or ‘t‘hc'uml type of program
i8 of or‘gmlud'akatinq. or werc you Just ahl. to skate as you

19| wishear o

20 | A No. It was organized. Scmetimes the females
21 || skated. Met:l.mes the ﬁalos themselves akatﬂ.  Sometimes we

22 || m with partners. ‘ | | ,

23| . | Q : I sea. And'at the vtm that this organized

24 || skating went on, thou that ware not participating would come

25 || off the skating area, would they not? S 20 .

ASSOCIATED COURT REPORTERS -

NORFOLK, VIRGINIA
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I A ' Yeos, sir. o

2 0 ~ And they wpum use this exit Vto:get off the

3 ‘gkating ‘area? 3 | | |

4 o A Yes, among the others.

5 Q Beg your pardon?

6 A Along with ‘the others. |
7 Q I understood that you used this skati.rig area

8|/ and you had no trouble, did you?

7 A No, sir.

lo Q - From four years an up to fifty and with fifty
''| or sixty of them there, Mr. Smith is the only one who met with
2] a mishap coming out of that exit, isn't that correct?

13 a To the best of my knowledge, yes, sir. |

4 Q ~ Fow, I understand that you came up to him, you
15 v‘askcd him ufdxa‘t. happened, and he told you that éneﬂ foot want one
' way and the other foot went the other way? That was his

17 vmlanaticm? |
'_@'_ A That ié correct. _ |

. **%{
7
A oy SRR o
‘ e mr e m wwMIT RNEFUNICRD

, “ v NORFOLK, VIRGINIA
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13 A . I was conéemed, ves. |
14 || Q ~ Yes. Vell, of couisa. concerned. I .used the
151 word ”curioﬁsf’. I dian't mean it was just superficial. I know
16 || you were concerned. He is a friend,o,f yours.v Please don't |
17 || misunderstand me. I wasn't dealing lightly about it.
18 | At the time that he went down with reference to
19| the skating area, where did ke £a117
- 20 A Right inside the'm:it;_
21 Q On which side of the exit? | :
2 A In towards the house where they issuo the skates
23 | off the skatin¢ rink area. | |
24 Q | Off ﬁha skating surface?
25 A Right there at the entrance at tho exit as you

.?i‘-'l; o ge

-
VY ."'Q
"

Q And while you were close to him, basically all

you saw was when he went down and you were curious to know why?

ASSOCIATED COURT REPORTERS 2 A
: v &

NORFOLK, VIRGINIA




20

—come off. - iR
2" “~ T Q " - Did he fall through the exit vhen he got thare?

3 Was he in the off-skating area?

4 | A "_  In the off—skating area.

.

3wt h?
Cf‘b:ﬂ“‘aux: .




']l school years? Start at high school and come on up,

14| mostly.

16|l played tennis, organized apo1 ts?

_number one position on the ccllege tournament team.

Q What sports have you played throughout the

12 A Football and tennis are the only two I have been

131 involved with, I just playeci baseball as a racraational sport,
IS Q - But you 'have played football and also you have
17 4 A Yes, sir, I have, in both of thm\ - In high

8] school I was an Allf-_State football player. I mostly played in

: -the_ Virginia and Tennessee All-Star games. In tw;niavr played

g“_j.v)!hn R
“3 B € O




.| - - 31

i

igjured?

!

formerly

Q

A

o

A,

was

Coach Smith, up until April the 22nd of 1974,

aside from bruisea and what not, had you receivod any major
injuries at all through any of your career as a coach or as a

playor phyuically?

No, sir, no more serious than a sprained ankle,

which I had sprained in p aying tennis,

What was your position then at the time you were

I am Dean of Men, head football coach, and

the head tennis coach.

. Ay 'A..'v"..-n
v e o

- ASSOCIATED COURT REPORTERS

NORFOLK, VIRGINIA




.20
21
22

23

24

e,.‘?..,v_‘t &-..?.,.»9 ,(:_'F
g“*g o'zm [ ﬁ"w

Q Let's take direct attention. [What do you
specialize in as coach? Do you actually teach any particular

part of foot-_.ball? ' ‘

A I spend more time with the defensive aspect of

.it than I do the offensive end. Ndwadays', of dburae,- a big part

of it is juét in developing the overall program, which I work

with the linebackers and defensive lina more than anyone

alse. v _ .26

ASSOCIATED COURT REPORTE RS

NORFOLK, VIRGINIA




20

22
23
24

25

2

e a%aale :
- EEN
)

Q As coach, how must a coach teach the position of
linebacker? |
A By showing them, and this is the only way of

doing it. You can tell them, but you have got to demonstrate.
Q A1l right. Now, what are the movements of a
linebacker that yb‘u mist danoxiétrate? |
A For the linebacker, probably the biggest thing
that you have got to teach better than anything else is lateral
movement, from one side to the other. We do this by using what
we call blocking dummies, put them in a series, and moving people
through them, stepping over them, coming through them.
Q Would you, prior to Fpril the 22nd, 1974, -
ldmstrate this yourself phya_iéally?
| é. . Yes. I feel that is the only way to teach it
to be effective. ‘ N ,
Q The injury that you had in April of 1974, has it
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1 || changed any of your teaching methods? |

2 A : Well, the most important th:l.hg is the mobility
3 in lateral movement as well as workinc with the down lj.nanen. |
4 S!ow, one of my other assistants ’th'at did offensive line also

5| takes the down linemen, and he does most of the demonstrating,
6| and up until that time, no one ever coached the linebackers

7|| except myself, but I have got a coach now that works with them

8| in the demonstrations because of my limitations.

? | Q Now, you said you also were coach of the tennis
"0 ‘ team? |

i ' A ' Yes, air,

12 0 What did this involve so far as physical

13| movement, if any, of a tennis coach before your injury, sirx?

14 .A, ‘Me teaching as a teacher on the court, I think
I5{ you know as you progress and become a better tennis player, then
16 it requires r'nore.movanentb than it would with the young child,

17  which requires a certain amount, but working with the younger

8]l ones in movemeats, you know, and position of the ball on the

91| court itself, it required a creat deal of movement on the court
2 || pending, changing directions, and movement laterally, which is
21 || jmpaired more than anything, and hitting with the players, and
22| playing with them, you know. |

L Q In other words, you yourself hit the ball and

24 | move about on the court as ycu are teaching them?

25 A We have six courts, and in uaing the single
| ASSOCIATED COURT REPORTERS g
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20

2

12

| player, I revolve from on2 to the other approximately fifteen,

| twenty minutes with each. That is the longest time allowed, yes.

| ‘ = S : v
| Q “hat is the length of time of your tennis
%rogram for the school when you were’coaching?

Q | From what month to what month?
A Yes. We begin practice in epproximately March

| the 1st. I think Virginia high schools, they have changed

aomewhat;'but'l think that is the openihg day. We begin the

métches in the latter week in March, and the State tournament

beging in May,
Q . How many hours a day when you did teach would

you work with these tennis players?

o A On the average of three to four hours.
Q How many days a week?
A . Five to six depending, 1wuch more time in the

pre-season than at the beginn:ing. 'Once'thevseason begins, we
were playing two matches a weok. Sometines I would get one out

of it, but you will be playing on a Satwrday, but the biggest

thing that happens, sometimes when you get rain, you have to move

indocors to praétice, and you would have to postpone matches and

1t would ~hange, but it would vary.

r‘h;
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¢ Are you coaching tennis now?

A No, air.
o Why not?
A Well, after '74 I coached the tennis team, 1I'11

put it this way: I made an attempt to coach the tennis team lact

spring of '75, but I was on a rehab program with my knee at that
time working on it, and it was thought that I could posaibly do

it, and I wanted to do it but during the course of the season,

"I|found T couldn't do the job that I felt had to be done, and

éw@n though I had total cammitments, then I couldn't dq'it;

S§ I télked to the principal and I told him I ;
would consider it, you know, over the summer, and the work that
I could do on ihe knee and see if I could get it corrected. Then
iﬁ was changed,

| | I went back in Augusi: and started the football
pPractice, and the trouble got worse and worse with the knee,

Then in September I resigned from the tennls position because

I : to my principal concerning it a ggmhn;_gﬁ_;imgg_____
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even prior to the '75 season.

R )
Wy 8w
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< Now, did you have occasion to'gvoh a church

-6 outing sometime in April-nf ?74?

} || a Yes, sir.

T?z ‘Qb Do ycu remember roughly how-many people were
'3: there from the church? | |
14 | A _ I.am not sure, forty,_fift?. It couid vaty;
f5 Ther> was a large group. |




’n

Q
did you have

A

3 a
17 A
8 o
19 A
20 o
21 A
22 o

VI

- .
25

4lmmm_3kathu;JLxmilequljmnppingda_dﬂJﬁ2

Now, before this fall we have been talking about»‘

any dlfficulty at all?

No.

How long had you been sl:ating?

That evening?

Yes.

Approximatély two hours.,

How would yoﬁ ciassify yourself as a skater?.-‘
Just average. ‘

You had skated as a youth?

Yes, sir,

-Had you been skatinc continuously, or had you

ASSOCIATED COURT REPORTERS

NORFOLK, VIRGIN!A




n

B LY During that evenihg?
2 | o Yes.
3 A I had been skating most all evening, but it had

4| been 1nterm1ttently beraune they had had differvnt groups, like
51 a couple of tines the girls, and then maybe the girls and the

6 boys skated. I skated with my wife once or twice.

Pou S

/ 7 : "2 What was your generalvphysical condition? vAl
8 | A Excellent.
9 | 3 ‘What did you do to k2eép yourself in condition?
ld ) Well, I ran during tae day, lifted.weights

N || periodically during the week.

How much?

12 Q
13 kA » Approximately two, two and a half miles, We

141! worked with weights. We have a winte- and a spring football

51 program.

oA




& - Was part of the gohditioning of the tennis team

VWL couldn’t get outside because of musc .e pulls and et cetera.

tell us a little bit about that.

\ : A Well, most of the tennsis players would ~- we had

%o begin inside, and we began by what we call a suicide sprint,

ﬂust in with the basketball within the court, ran inside, bec:use

of the inclement weather outside, and i: would be so cold becéusq

So we stayed inside in the eveningvafter everyone had left.
\ 4 Did you do this?

“;"\ YeB '

20

21
22
23

24

25,

o Let's go to that evenirng. What time did this

fall take place to the best of your knovledge?

A , Approximately ten 'clcck give or take a few:
mi#ﬁtes.

Q What happened?

‘Av v vAt thevtime before that, as I had stated earlier

I Eaa been having some problems with the skates during the evenin

So I had changed skating back onto the floor, and during that

time, I con't know what they call it, but maybe Mr. Jones or

whoLver was on the monitor would know, but it was ékate, a

whi%tle }:lew, then you changed position, and then go back in the

*

35
othér direction to the corner, east corner. hdh
' ' ASSOCIATED COURT REPORTERS

NORFOLK, VIRGINIA




B fell, fhe whiqtle blew. I had gone back and started up to the

Q ‘Some game ycu were,playihg?
a I don't know whether they called it a game or
something. I suppose it was sort of a game, but, anyhow, I had

just changed skates prior to that and we began. We skated arcund

the rink a couple: of tlmes, cnd as I had gone past the exit where

corner, d I was having prollems with these skates scmewhat at
the time, and I decided to e:l1l it an evening. I had been on |
about two hours, As I say, 1 atarted off at the upper edge,
which, I would say, would be.the west end of the exit,

As I startecl off at that time, I felt my foot.
cross something, and when I ¢id, I fell back.in.ap inverted
position back over.the knee, |

.THE COURT; I am sorry. You said you started
something?‘

'I‘HE WITNESS A.s I started to the exit, I felt
my foot hit againat homething. My left foot went forward,
‘and I fell over my leg., My leg was inverted underneath

me.

36
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G Now, how réaf'were you skat .ng as you got right

at this exit?
A Well, I con't know how you would measure it, |

' g
You know, just fast enougl: to exit off the floor. I had slowed

down and was ﬁushing off +he floor onto the outside.

20

2

_ 23_ might have gone backwards somewhat because my body fell back over

24

25

22

Q ~ You said you felt your skate hit something’é
A - Yes. |
¢ Which skate?
A -~ The right. one,
—
¢ Your right one?
A Yes. |
B Q What was the sensation?
A - Just los! my balance.at the time until I hit the

floor, ahd it was just a crunching sound in the knee, foliowed'by
pain at thatv tirhe and nunﬂmess to some extent.

Q When tha! right skate hit something, did it move
and, if so, in what direciion did it stop, or what did it do, the
skate, now, so far as you can determine? |

A As far a:: I could determine, when it hit it

it with the knee bent undir me.

ey

rad
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24

22

23

24

25

‘went out from under you and you have drawn something out with yo

- left hand. Take that description bit by bit.
7 Thé.fact'abmut the right foot?
a Right. S | |
A Iz ﬁit this.
© - You felt lile it went back? You mean back
toward ycur body? B
A ' Yes, behind me.
¢ Now, which way did your body go?
.Y .. Fell back over to the left, | !

20

- with my right foot out to my right aide.

¢ Which way did the foot go? Did it stay still or
did it suemvto go backwards? E

i The foot kind of stayed still and it was turned
af an ancle to the right, because when I fqll back, itbwas on an
iﬁverted or laieral aspect of the leé.

Q | Where was ycur buttock in felation to your foot
when you fell?

A They were just insid? my right heel.

Q You mean up like in thié‘position?
A Yes, in that position.
Q For the reccrd, I will pull my leg up behind me

A : Yes, sir.

o Where was ycur left foot?

L~
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to the left in front of me a: I kind ¢f went in that direction.
6] - Mr. Smith, I am not asking you to say which is
right or not, but he described you saying something about one
foot going in one direction «nd one in another. First of all
do you remember saying anyth-ng at that time?
A : No. I don' t remember having said ﬁhat. It ia

a possibility I did' you know. I had a great deal of pain and

[
19
20
21
22
23

- 24

25

I was just concerned with the leg at that time.
.~

| Firat of.all, what separated the skating rinkl
from the area around it? | -
A There waé a center bléck, concrete block wall
approximately ﬁhreevfeet iri height.
Q  All right. MHow did you get to and from the
skating area to that wall? |

A This was the first time I had ever been there

4

@J
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used unless you were going to the game rooms on the back side,

i | p! '  All right, sir. Now, what would be the aréa
outéide of this? . |
o A Walkway, skateway. It.wus the area of the.
concessions on the lower side.
Q What was the sufface of the floor?
— A Carpet,
between the concrete blocks? .

A . It was a metal plate,

ASSOCIATED COUHK HEFURIERD -
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c ’ Where was your body in relation to that metal
plate? | |

A My left leg, I think, was across the plate. I
know that I was back over my right leg and I was just inside the
plate a little bit.

Q You say'in;ide thé plate itself?

A My left leg, my thigh»waé over :he p;até, but I
was laying back this way back across almost in a —- .

Q Speaking for the recorc, now, you have got the

metal plate. Were you on the walkway area or the skate area?

20

24

22

23

24

25

A - .My head was on the skating area. My leg was
back here.
' o All right, sir. Now, after you had fallen and

you were sitting there, did you look to see what caused it?

A Well, yes., After I hit, I really, more than
sitting, I was laying. I was all the way back across my leg.
One of the first things I 1id, I locked to sce what it was, and
1 saw this metal plate, a big space between the metal plate and

the floor.
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Q Which side would that be? Tet's talk aboutthe
plate being at the east end and the west end.
A It would be on the west end of the plate.

K : Y§u have got the other two edges, one would be
on the walkway, the carpet, and the other'would be on the wood
or the skating area. Which side are you talking about? !

A : On the wood,:the skating area side.

Q Now, you said it wes raised. How much would you

estimate it was raised = & half inch?

A About this far, I would say, that distance.
Q - VWhat would be the least it would be in vour
| opinion? |
A _. Five-eighths of an inch, a quérter}of'an inéh

at a minimum,
Q In other words, those ranges?
A I would cay, yes, something like that. I deal

more in, you know, feet and Yards in football and I don't know

how much,
0 You didn't measure it?
A No, not at the time.
esT—, IR [, PR . )




20

21

22
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25

Q Can you remember saying anything about "Den't
move me" or anything? |

A At the immediate time when Mr. Howell first
came up,  told him, "Wait a minute." I wasn't sure what
happened, I knew that something had happened in the knee ana
_it was loked. I couldn't move,

Q How was it locked? Dascribe that.for us, Coach -
smith, | | |

A I couldn't push the knee. The lower part of the|

leg is th:: humerus. The upper part of the leg was almost at a

forty-fiv: deqree angle and I couldn't extend it, no extension.

Q Was there any pain associated with it?

A Yes,

Q How? What kind?

A Very sharp, very sharp pain at the time. At th%

Overy time it happened, it was nunbness, and then, you know, the

pain got worse a long way before I got to the hospital.

Q Did you attempt to do anything to it yourself?

A : I _rubbed the knee and I reached down and check

. ASSOCIATED COURT REPORTERS
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.

Soxd

the leg to see if ‘anything,

ut, you know, I ;:ouldn't'.

You know -~ if I could straighten it,




{ 12 | N A | From the date that I saw Dr. Kretz in the

13} morning, and he admitted me to the hospital on the 23rd. It is
4|l the day I was admitted to the ‘hospital. |

15 | o And that is treatment while there? |

e j A Yes. Three days he had me in traction while

'7]l trying to straighten my leg, and then surgery in the hospital

1811 at the tiég.

o~
el




—

(7,3
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6 Q0 3 Now, you have previously said that Dr. Kretz
7| first put you in traction. Some people may not know what that

8 ié. Describe what was done to you,

9 A They had a type of harness that they hooked
'9' onto the leg, and I can't remember where they hooked it onto

-(t” the knee, but it went up to an apparatus on the hospital bed

12| and had various weights at the end.

. e i it e s VIR I Wy ) PC)
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e - - This went cn, I think you said three days?
A To the best of my recollection, it was three

days, two or three. I believe three days. I think the third

day he decided he couldn!

t get the knee straightened out, that
he was going to do surgery. ‘

Q Was the knee still locked during that time?
A Oh, ves.
Q Describe this locking sensation. You talk about

N
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[ 2 | would describe it'scmething like a forty—five.

A The knee.n- I am not really good at angles, I

20
Y
22
23
2 |

25

I spent the night there.

Q As I understand what you meant by your forty-
five degree angle, this is for the record again, if you were

going to extend our leg out in a straight line, then drop the

 lower part of the leg back forty-five degrees off that line, is

that what you were trying to say?

A Yes. | ,
Q It would have looked like that? J'
A At that time, yes. It was locked. It was

 locked from the time of the injury. In fact, when I went to the
"~ hospital and had the X-rays, my wife got me back through the

v’door, and I couldn't make it back past the iiving room sofa and" |

e DiA 3 ,
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I A No, sir. I dian't have zny at that time,
2 Q How did you get into the hospital emergency room?
3 A -My wife got me out of the. car, and there was a

nurse -- at that tima she went in and saw that I couldn't move.'

I I was hanging On the car door. My w1fe was trying to help me.

She aonly weighs a hundred pounds and couldn't do that much, ‘ut

the nurse went in and got & wheelchair.

Q Did this traction do anything to relieve this

leg from being in that position?

A There wasn't any changé in the position of the
leg, no.
—
. : ) :
Q When the surgery was explained to you, did this

bother you in any way?
A Well, I didn t want to go through surgery unless
it was abriolutely necessary. That is why I chose Dr, Kretz. I

knew he wouldn't do it unless it had to be done, and, again, he.
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and I discussed the traction together to try to unlock the knee

irst without havina to do the aurgery. He did everyvthing he

2 f
T et
22 0 So you went through the surgery. When you came
23 || out of it, what was‘ the cocndition of your body as far as you |
24 || yourself coﬁld observe it, Coach Smith?
25 A Ag..f-;a,!_ I first woke up
~ ASSOCIATED COURT REPORTERS _ ' 3
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city, you know. My ieg was straight and ¢verything was okay,
Dr. Kretz, of coursé,.told m> aspects of rehabilitation, and we
had worked with the kids. |

One thing I didn't know, when he came in, he
éaid, “You can getJub out of bed as soon as you can raise your
leg." I thought that was no problem. I'thoughﬁ I was a;l ri%ht

to go, but I couldnft raise it.  So we were talking about»that,.

and the muscles in the leg.

Q What muscles were you talking about?
A The quadriceps muscle in the upper thigh area.
N : :
) Q You said you tried to use that muscle to lift
ASSOCIATED COURT REPORTERS 3 5e
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one,

20

20

22

23

the bandages, but I couldn't raise the leg at all couldn

Yes,

What happéned?

Nothing,

Were: you in a cast at that.time?

No. I was never in a had cast.

Could'you si:e the knee, the area of the scar?

No, not at the time because it was covered by

m>ve it off the bed.

0
that?

.\

out of bed about three days later.

™

;&ige.

How long before you got successful and could

I don't recs1ll, I think about —— I eased myself

It was a soft

't even

I think that was about that




0 What type of therapy or rehabilitation did you
undergo?

A Under Dr, Kretz, he started me out on tWﬁ-pound

_.weights in building up the quaériceps.

_——




-

Q What would you do?
A * - Extension of the qﬁédriceps.
— . | ,
Q What does that do to the quadriceps muscles?
A

That develops the quadriceps back where the

_atrophy had set in after the surgery.




Ag you went through this rehabilitation process, ,
L ‘ ASSOCIATED COURT REPORTERS
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Coach Smith, what 4id you feel? .
A | Well, I think I started out, you know, and, of

course, there is some pain associated with it, but I started out |

with a great deal of hope in establishing the knee back to nofmal

but the further I went, the more frustrated I got with the péin.
Q _ But with the pain, you wbuld still do this? |
A ~ Any lifting, either pulling, lifting, or
extension, or even if i.am lifting weights just on my shoulders,
I have péin wiﬁh it still, yes.
Q ' vIs.there some normal pain associated with just
doing this kind of exercise'with a normal knee?

A Nothing more than stiffness, I think, the day

after if you weren't used to it, but this usually works itself

out,

Q In other words, it was rot the kind of pain you
would have with the normal use?

A ‘No.
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20
21 |
22
23
24

25 ]

MR, CAMPBELL: If Your Honor please, I know -
that Mr. Daughefty is about to interrogate the witness
and to exhibit pictures taken scme three weeks or more
following this mishap, and I have, through the courtesy
of Mr. Daugherty, seen those pictures.

According to many witnesses that I nave
available, it is conténded that the pictures taken some
three weeks or so following this ﬁishap do not make a
fair representation of ﬁhe condition as 3xisted as of the
time of the happening, and it is my understanding that °

pictures taken are supposed to reflect what was a

'reasonable representation of the physical facts at the ,

time of the accident. In view of the fact.that they
were taken some three weeks.ﬁfterwards, and the evidence
to the effect that it is not a fair representation of
what existed the night of the happening, I object to the
introduction of these pictures., They reflect the
situation entirely different, according to qiite a few

witnesses that the defendant has who are awa:-e of the

74|
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20

2

22 ]

23

24

conaitioné, and fhese pictures reflect a different
situation than existed that night.

THE'COURT:' Bettér or worsef

MR. CAMPBELL: Worse, of course, ;

MR. DAUGHERTY ; That goes both ways, Judge. We
have got witnesses who will say the conditions were l%ke
this, and he has got witnesses who say they were.like'
that; but my client is here. He is going to testify that
theseApictures represent the conditions as they existed
at that time, that they also represented the condition;
at the time he lobked‘at it immediately after he fell,
and that someone‘went back a month and a half or two
months after that because all my pictures didn‘t conme
out. We had trouble with my cameri. So I gjt Mr.
Fernandez, and my client went with him, and they still
reflect the same conditions, Your Honor. Now, I think?"
with that evidénce thatbthe jury should be allowed to
see them, and at least that way pit one witness against
the other.

MR. CAMPBELL: This witne:s has testified, if

Your Honor please, that one foot w:nt one wav and the

other foot went the other way, and he went further and

. |
said that as if it stopped or hit something. He has not

stated what he hit, and he has bee: under discovery, and

lnLluuL1x&;apel1ad_Qnt_atqanJdnmLspecificallx_mhat
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. caused hkis fall, He said he hadn't seen anything prior

“to the fall, and .:s far as his testinony here today, he

has not, and I don't think he has desonstrated the
situation‘that would enable him to say that these
pictures are a fair representatlon of what the condition
was that night. ‘

MR. DAUGHERTY: If Your Honor please, I took the
depositiin of My, Jones, the manéger, in Mr. Gordon's
office, Mr, Gordon Campbell's office. I keep saying
Mr. Gordon becausé I_was associatedfwith Flash Gordon
and I am thinking, and I apologize.

MR, CAMPBELL: Well, I have fond memories o
him, |

- MR. DAUGHERTY: So do I.

Mr. Jones, when I asked him about this incident,
I asked hlm did he go to the plaintiff, and he said yes.
I asked him did he speak to him at the time he fell ang
he saidiyes. a

"Did he make a statement to you?"

I asked him at that point in time hoﬁ it
happened. | |

MR, CAMPBELL: This is nct in evidence, Your
Honor. |

MR, DAUGHERTY:_ It is. Y>u have had time to go

over it
. ASSOCIATED COURT REPORTERS , G n
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- the record as it now stands.

vpicturesiof_the exits or the skating rink?

- myself with my camera. All of them didn't come out at

MR. CAMPBELL: I object at this time based upon

MR. IAUGHERTY: I am going to tender this, Your

{

Honor, and this is the:évidencé that is under oath.  He
is saying he never told him what caused him to fall, And
I am saying that at that time he toidvthe_manager that he
tripped on that plate.

THE COURT: Well, I haveh't seen the pictures

and I don't know what the pictures are. Are these

‘MR. DAUGHERTY: No, sir. Let me show them to
the Court, please. I think it micht be wise, and to save

a lot of time, the black and white pictures, I took them

the‘time. I sent Mr.kFernandez back to take a generalized
picture to show the area, the same exit, also a picture
looking down on top of the plate at the same place, Your
Honor. | %

MR. CAMPBELL: Are these all the pictures?

MR.’DAUGHERTY; "That is all I have. I took a
whole roll and something was wrong with my camera. |

MR. CAMPBELL: Well now, that Qas taken by
Faernandez. Were you there?

MR. DAUGHERTY: My client was. I was not there.

THE WITNESS +—Mrr—Jones—was—there—

b
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particular occasion. Here are the pictures that Mr.

MR. CAMPBEL.: It is contended, Your Honor, that
this picture does no=- reflect the condition as it existed
that night, and this picture here clearly discloses that

¥
i

there is an apparent discrepancy ¢f what occurred on that

Daughertyltook. |

‘THE COURT: I don't see anything that wé can !do
except to let these bhe introduced. Agsuming that the |
witnesses-will,teetify that it represents the condit;on
at the time of the accident as far as the plaintiff is
concefned, then you have a right with your witnesses t?
show them the exhibits and ask them to axpress théit
opinion as to whether those are pictures of the_cbndition#
that existed at the time, and then let it be a question
as to what weight the jﬁrors vant to give to each witness|

MR. CAMPBELL: All right, sir. E

Well, for thé record, may I save my point and’
note my exception? ,

THE COURT: Yes. !

62

oy
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Q For the record, sir, state your full name,
A - Wieman H., Kretz,

ASSOCIATED COURT REPORTERS
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What. is your occupation?

I am an oxthopedic surgeon,

ol
Tl z
J
L QAU WL LD LU,
-\ .
Q All right, sir.

Now, Dr. Kretz, in furtherance

of your education, have You recently done any studies to assist

22X A [} i 1 55 L] .

-

an_ indurv
- -
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('] to a xnee suffered by cConch smizio—

A

ﬁhey had a Japanese instrument called an arthroscope, which is
a 1itt1e telescope which you can alip into the knee joint, or
any joint and in any big joint, and it has a very bright light
in it and you can look around on this inside of the joint’
providing you can clear out enough blood and other material so

that you can get a clear view.

Q

A

Q

A

Q

elther as a patient or just tnown him?

A

of April, 1974.

Q

When I was up in Canada a couple of years ago,

You were trained in the use of this instrument?
Yéé, sir,

Did you use it in_the case of Coach Smith?

Yes, sir.

Dr. Kretz, how long have you known Coach Smith

Well, I first saw him as a patient on the 23rd

e

J
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capacity?

A Yes. Offhand, not ha ) patiqht, as a coach,
yen.

Q - What were his ccmplaints at that time?

A Wéll he came in the office in a lot of pain.

‘His right knee was banged up and he couldn't gtraighten it up,

nor could he atraighten it out.

| Q How did you attempt to straighten it?
A By pulling.on it.
Q What waé the position of that leg, the right
leg?
‘ A I will show you with my arm. It‘waa bent about

22

23

24

25

rty-five degrees from the normal straight out position.

And I said "Wbll how did vou.de. it?"

He said, well he had been roller skating the
B e

e SOOO

night before and had hung the skate up, wrenched the knee around
e e sy

when one skate went one way and his foot was held by whatever held
N

it, then down he went.

NORFOLK, VIRGINIA

e ~=A830CIATED COURT REPORTERS ,G(}




84

20 ||

21

22

23

24

25

Q Now, after taking that history and that initial

examination with‘you'pullingvon his leg, did you do anything

|| further?

-,

A ‘Yes. Because the knee was awollen, and
aamatimes the swelling alone will. keep you from straightening

out a knee, we slipped a needle in there and pulled what blooJ

i

we could get out of it, and then again tried to straighten the

{
i

knee, but no way.

Q v There was blood in the joint?

A Yes, sir.

Q Is that normal?

A No, sir,

Q All right, sir, Waa there any other thing

discernible about the joint just by your eye or by palpating?
A It was, well, extremely tender to motion, and

I could bend it back around, but I could nct straighten it beyc?d

a forty-five degree angle,

Q In other words, you could bend the heel toward

the buttock?
A But I couldr.'t straighten it out, which meant !

samething was blocking it.
Q I see, sir. Dig you take any other diagnostic
tests and tools at that time?

A Well, the X-rays, and that didn't show anything

ASSOCIATED COURT REPORTERS
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Q In other words, there could be eomething wrong

that wasn't showinq on X-rays?

A Correct.,

0 - What was your opinion at that moment based on

the history that you had then taken from this young man, your

A Well, I assumed he had a normal knee the day

before on injuring it. He could have hurt the cartilage or he

could have hurt one of the big ligaments,

o

examination, and all the diagnostic tests that you had perforﬂed?




Now, it shows these two cut things here, which
are the two‘ligaments inside the joint. That has nothing to do

with the injury.

It shows these things here, the cartilage, it

looks like, and in his particular case we found out this part of

the cartilage was torn loose completely from the front here. It
flipped over to itself and was lying doubled up, and that is why

I couldn’t straighten his knee out,




9 i Q \ 'rurn those o§er g0 the jury can lock down and

20 | see that socket with it open like that,

24 N A Okay. Then I was talking about the cartilage
22 || and the half-moons, which, again, are these two things, one on |
23 the lateral side, or the outer side, as we call it,. and one on

24 || the medial side, or the inner side, as we call it,.’ RO

25 : Q __Thank you very much, Dactor,

ASSOCIATED COURT REPORTERS
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A : }Now, I will tell you whét happened. The

cartilage.by the force 6fvthe injury was torn loose right in
front hére, andvthis-white tﬁing had flipred back open, and
instead of the kneévwhere you straighten the leg out, it was

here, and that is just like you stick it in a door, you jam iﬁ

v

‘and it puts a couple shots in it.

i Tt

71

~ ASSOCIATED COURT REPORTERS

NORFOLK, VIRGINIA




g »

19

20

21

22

23

24

' Q What is the function of this cartilaginous
%aterial that was torn in Coach Smith as you found it?

. A Well, the thighbone has a round end and the
!

"3hinhone has a flat end, so you have got the round surface going

against the flat éurface. Nature'hag put these two cartilages
!in there to make up fqr that. Also, they serve another purpose.
lThey are shock absorbérs, and it is like having a rubber heel on
!your shoe versus a wooden heel. A rubber heel gives you a 1}ttle
bounce when you hit,‘and these cartilages, which makes the kﬁee
move back and forth, make up for the c¢ifference in the contour

of the surfaces. They keep the bones apart., They provide, ilonq
with the lining of the joint, a certain amount of lubrication for

this joint. You may not realize it, but when you come straight

. out, you twist your upper portion of your legs just a little bit,

and this sets the knee, or, as we call it, screws it home. In

other words, when you put a screw in a board, you finally give

it
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when you walk on it, every step you take, and the cartilages
— 2| provide some of that abil'ity to ‘carry it out.
% I
Whww M
¢
F’ ! Q As I understood it, when you examined him before’
20| anything further, you thought it might be one or two things?
21 A Well, it could have been those ligaments on the
! [
22)| gide which could have been partially torn. He was too sore to
23|l tell. The other thing it could have been was the cartilage
24 || inside the joint.
25. Q What did vouﬁenide_tn_du_tn_trﬂnt_hiL
Mo S ' ASSOCIATED COURT REPORTERS
NORFOLK, VIRGINIA ' . 7 .i
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A |

4 uhless we are forced to.
5 th traction and narcot;cs to

6 éould to see what happened.

l
| - . ,
‘ Well, I thought I would give him a little time
2 wfﬁh traction and something for the paln.
3 first injury, we don't like %o operate on an initial injury

So we decided to give him a day or éo

Since this was his

get rid of the pain asz much as we

7 Q
8 A
13 Q
16 successful?

17 4 A

i8 0

19 A

41| things that you did and Coach Smith has already described

20| 4n the joint and decide what you can do in the way of surgery to

'5||| generally what they were, the form of the tractian. Was it
No, it wasn't. o f
What then did you decide to do?

Well, the next thing you got to do is to look
~vyestore it the best you can.

Where was he placed in order to do this? .

In the hospital.

as

All right, sir. Now, you have described the

1



20

21

22

23

24

us), referring to your notes as you wish, just what you did in the

-sleep, and then to keep the joint, which was already sort of big

Q I would appreciate it very much if you would tell

surgery on this man's knée.

A Wéll, first the anesthesiologist puts him to,

{

and distended with what we assumed was blood, which we found Put
later was blood, you put what is known as a tourniquet around the

aL'e leg. You start at the tip of his toes and wrap it in a very

=

heLvy rubber bandage all the way up over the knee to force the
sulface blool out of the leg as you can. Then you put this heavy
tourniquet on, which is a blown-up affair. It is blown up, anywa#,

and that keeps any further blood from comiig down in the leg.

Now, there ig a limit to the time that you can |
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18

19

20

21

22

23

24

25

shéved, then scrubbed with an Iodine solution. Then you drape it

cartilage is broken. We just can't tell, and this arthroscope

put a tourniquet on, and I figured the total limit is no longer
than one hour and fifteen minutes if you do incur any trouble or
the patient is in trouble. So you have a time limit on your

operation. Then you go ahead and you clean the leg up and it is

up with sterile towels so that you don't get any bugs inside &hé
joint, and then we made a little puncture hole ih the joint. | In
the.skin of the joint we passed this arthroscope into it. This
is a Japanese instrument, and it is cu:te a fine instrument when
it works. It doesn't always work.

We looked around in his joint and we tried to
pump saline in ihére and drain it out and to clean out the blood
and materials that were in there.

Q What is saline, Doctor?
A Saline is salt water.

We got it as clean as we could, and I could see
there was something more with the lateral cartilages. The
ligaments themselves, as far as I could see, were intact.

So I withdrew the artihroscope and planned't?
make an incision over the side where the cartilage was broken.

Row, this sounds kind of weird, but you don't always know which

is a great thing to help us tell this.

So we saw that there was something on the oﬁtsidq
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20

21

22

23

24

25

first thing I could see was the Cartilage was flopped over onto

itself, which is not nofmal.. Then I could see the inner side of
these ligaments, which are those sort of brown things on the side
of the joint of the model there, had blood in them. So he must
have had a pretty good fall to make blood go into those thihgs,
plus breaking the cartilage. | o
So then I came up to a point of decision of how

far you are going to go as to your surgery, and I made the
decision that I would take out what was loose, and what I could
get without doing any more than one incision, which I did. I
irrigated again with saline to make sure there was nothing loose
inside floating around, closed it up, and then we went through
the postoperative period.

o Doctor, I am going to hand you this diagram of
his knee joint and the cartilages, and so forth, and give you
this pen becausie it is rather heavy, and ask you to mark the area|

that you excis>»d, the part that was torn that you took out.

A I will criss-crosmss it.

Q All right. Thank you @o much. Would you iniria]
that? |

A (Witness complies witn réquest.) Does that do
it? |

Q Yes, sir, it certainl, will,

Dr. Kretz, following :he surgery, how did Coach

Smith get along?

- ASSOCIATED COURT REPORTERS
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N

A Well, a fair amount of pain for about a weeak ,

which is not unusual in this sort of thing.

20

2t

22

23

24

25

B \\.

|

| s, |

¥

Q What were your instructions to him so far as
wLat he should do to treat himgelf and when he should come bac}
t& see you? a
[ A Well, the big thing was to start motion as soon
aB we could and to try to rebuild his leg muscles.
i o What is the purpose of mction as soon as you can?

pumping action inside the joint, and this goes on every day with

A Well, the actual motion of the joint causes a

everybody, and forces nature to pick up any swelling, any fluidg,

aLything that is out of line so that they can pick up in the

bl ood stream and just helps to pump it out. Also, you restore |
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20 |

2|

22

23

24

25

the flexibility of his muscles which havé become ﬁeak and stiff
just from lying there.
o, What were the exercises You prescribed for him?
.
A What we call straight leg raising, having him
put the leg out straight and bringing it up, then after a whi?e

vhen he does that sufficiently, you have him start swinging i?

back and forth off the end of the bed, or chair, or whatever.'

Q The =xtension or quacriceps exercise?
A Yea.
Q What others, Doctor, do You preacribe as he

L4

moves along? _ o !
A . Wéll, then you get him into flexion exercises

to try to restore his range of motion again,

Q Did you follow him along? .

A : Yes, sir, indeed.

Q Dﬁring his recovery period?

A Yes, indeed.

Q How did it go?

A Well, he was doing quite well until along about

Séptember. Augist or Septaﬁbér, samewhere in there when he began
to compla:n of a catching in his knee, and this is eamething you
ride along witih and you keep going for a while and see what is
going to happen. :

Q What did the catching in the knee mean to you?
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20

21 ||

22

23

24

25

then it doesn't want to go in certain positions.
Also he said his hip was hurting him and I
couldn't tell whethe: that was coming from the knee or directly

from the hip. So we treated the hip, too.

o How did you treat the hip?

A injected him with some Cortisone a couple of
times. '

& What can cause the hip to hurt or have trouble

when you have jJot a leg or you have had this condition?
A Well, you may be walking at an odd angle, or you
may go, ydu kndw, kind of gingerly with it at first, and you may

strain the ligaments around the hip tc try to avoid hurting your

Rknee.

Q ' You_treated them both right around at the same
time?

A Yes, sif. ;

So we followed him along until January, and £hen

he never could get the knee back to full bend. In other words,
he couldn't bring the heel back and hit his buttock with it'ﬁhich
made me suspiqiou#_that something in the back of the joint was
still bothering him, |

0 How was he during that time? Was he doing what
vou told hiim to do? Was he working at this time?

A | Oh, yeah, sure.

| RO
Q How could you tell this?
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bkck} what did you start doing?

A I can tell the way his muscles bend and the way

he moves,

Q You saw this when you would see him?
A Yeah, sure. - : : g

o So now with this problem with suspicion of the

t

A Well, I told him if he didn't get better and it

was still botherihg him enough to interfere with his aétivities,
which ig a coach of various sorts, then I thought we ought to go
d do an arthroscopy with the hopes that the joint would be |
clear and clean inside and we could look in the back.

Q Did you continue treating éonservatively hoping
that it might cleai up?

.\ Yeah. . : _ v

0 Did it?
A No, :

Q - Now, you followed him along right up to the
present time?

A Yes, sir. The last time I saw him was 12/15/75,

scmmewhere in here.




" 3are.

20

21

24
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o] Now, Doctor, if you do nothing further for this

- man, if he stays just like he is, as he has been for some time

gince the injury, does he suff@r at this time any type of

disability?
A | Yes, he d@es.v 'i
o What is it? |
A Well, he lacks agility. I say agility._ Well,

this man i3 a coach and he has to be able at times to demonstrate

plays to his playefs. He is a tennis coach, and certainly he has|

| |to be abie to run around the tennis court, and pivot, and swing,

|l l]an@ turn, and do the things that tennis coaches have to db, and

he cannot do that.

He can do h;s footbail pretty nicely because
ﬁhat requires not the agility of a tennis coach, but a tenni;
coach is a running, scrambling business, and he cén't do it.
Oh, he can do it, but he will fall down and get hurt. |

Q - You don't recommend it,‘Docto:?

n

i

A Well; it is good for business, but it is noL
good for him.

o Q _v What is the percentage, if you can so state it,
that he suffern at this'time of a permanent nature if he stays

like he is? 5P

B N7 bt
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A In my best judgment, twenty-five percent of his
knee.
| o Have you recommended any futuré course for this
man? " ' ’ ?
| A | If he continues to have the sanme sympians, v;hich

I expect he is going to, then I think we ought to arthroscope jhim,

and, if necessiry, to go back in in the back of the joint this

time.
9 0 What do you think is wrong?
10 A | I think ‘he has got a iittle piece of cartilage
: e

Il || in there which I couldn't see the first time,
12 : 0 Has an opération been scheduled?
13 A Yes, sir.
14 Q Do you happen to remember the date?
15 A S;:met:l_me in February. It has been on and off
16 || becanise of his duties. . :
17 Q In other words, the championship postponed it,
18 |ldid it not?
19 A ~ His football team did. I didn't know they were

LZO going to be champions then.

X 21 — 0 But you have scheduled this in the future
| 22 || sometime? |
23 A Yes.
24 Q And you explained to him what you hoped to' do?
- - 83

25 A Yes, sir.

b
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Q What is the best use, the best you really can
hope for if you do everything you hope to do for him?‘
A Well, I will put it this way: No joint that has

been opened and had a cartilage taken out is ever a normal joint

ggain; The best I hope for is ten percent disability.
Q You diad everYthing that you can do? |
A Yes, sir.
Q. So the best you can hope for ia ten percent?
A Yes, sir. |

Q Do you expect any complications in the future
because of this kind of injury and surgery?
A Well, once you have had a cartilage cut, it is

never a normal joint, as I just said, and you expect at a later

| date to get some arthritis in it, yes, six.

o) Well, what kind of arthritis is it that yoﬁ are
talking about?

A This is a traumatic arthritis. That is not the

arthritis that people get in their hands and all over their body.

This is directly from injury.

Q Is there any problem to the person who suffers
such an --

A If they get bad enough, they hurt,

ok PR
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— |
Q Dr. Kretz, in the vernacular, what Mr, Smith hasj

sustained.is_a typical football injury happening to his kneei
A Yeoal:.
Q And that procedure that you have outlined as
having been necessary in this particular instance is pretty
generally the type of procedure as an orthopod you would be

doing for a similar football injury?

a You mean taking the cartiiage out and so on?
Q _ Thai. sort of thing, yves.

A Yes.

0 Now, you ultimately feel that he might, after

!

you finally discharge him, would have about a ten percent
disability?

A ~ That is what I would expect.

DR

L
@
Qy'z" Wy
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Q ¢ When did you first determine in your professional

opinion to do the second procedure?

24

25

A ‘Jusi: about a year later.
. - o _ ;
Syt v
f
{
x
I Q. So, actually, had this procedure been followed

in April of last year, we would have known today, not a prognosis
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but a diagnosis, of what his condition would be, so this jury

would know just what hls current physical condition would be,

wouldn't we?

A I think they would or 1 think they know, I

15 'ﬂlained it as best I can.

—
E

23

22

20

21

24

25

~uaw 41 possSlDLe, yes, o .
Q So you have given a prognésis that his relative
disability, You are prognosing, is ten percent?
A Um~hum,
Q But if the procedure had been followed in April

of '75, it would have been a matter of diagnosing what his

condition today would be?
: ASSOCIATED COURT REPORTERS o

NORFOLK, VIRGINIA




107

| A It séill would have been ten percent.

2 _Q : In other»words, you rely upon your prognosis.as
3 .béing -

4 A i I gely on the faét'that we havé 6perated on a

xnee. It is never a perfect knee again.

C I see. L

A 'And after a thousand or so knéea, you are pr:tty
gure of yourself on that.

0 So from where we aiand today, then, we can be

reasonably certain that he is involved with a ten percent

‘disability of ais right knee?

A After the second operation.
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R

Q Coach Smith, at the time we took the recess for

lunch, the question raised was to discuss the picture, and I

sgid yes, sometime between the middle of May right after your
injury and the firstvweek_or ‘so in Ju1e; Am I correct about
that? | o

yaA | Yes, that is true, spproximately the third week

of May, along in this time, ves.

Q _ Do you remember me taking a camera?
A - Yes, sir.
Q I ask you whether or not you recall any

difficulty I had at this time.

-

A . Yes. The flash part wasn't working. We had'to
gL buy some batteries at the shopping center.
Q I ask you to lock at three black and white

pictures and ask you whether or not you recognize the scene that

asked you if you had occasion to go cver :here with me, and you |

ar
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A Yes, I do.
Q Do those scenes reflect the conditior at the
time the pictures were taken when you were there?
A ' Yes. - ;
Q Are these all the pictures that I had taken on
that occasion?
A No. Because of the difficulty with the flash,
wé took a roll, but this is all that came out.
Q Now, looking at those, after that were there
any other pictures scheduled?
A Yes. |
Q Were you preéent when they vwere taken?
THE COURT; Let me interrupt you.
You talked to hiﬁ about going with him to t&ke
pictures?
THE WITNESS: Yes, sir.
THE COURT: Then you have shown him piéture; ani
you asked him whether or not the pictures reflect the

conditions at that time. z

MR. DAUGHERTY: I will get to that.

THE COURT: What time were you talking about?
MR. DAUGHERTY: The time that I took the picturds.
THE COURT: ALl riqhﬁ.

THE WITNESS: At the time the pictures were

taken, ves.

L
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. T — ,

o Did you go a sécond time?

N Yes, I did.

0 Who did you go with?

A Mr. Fernandez.

0 D§ you know who arranged for him?

hes

Yes, sir. He met me in Mr. Gordon's office.t

Q Had you known this gentleman before?

A Yes. He had taken pictures of my football team.
0 | What ié his occupation?

;. He is a professional photographer. '
¢ I am going to show you'three_pictures vhich are

in color, but can you tell me when they were taken?
A These are the ones he sent you back and I was

with him when he took some photographs, and I an sure these are

the ones.'
Q - When were these taken?
A Approximately one menth, one month and one wédk 

S
gfter -= during the summer. : J

& After I had been there?
7 .After you and I had been there, yes.
¢ Do théy reflect the condition that was present

when these photqgraphs were taken?

LS TR ‘
R ' )
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Qo | All right, sir. You have described the
conciition of the plate as you fell? !

A Yes. The plate was raised even higher. It was
gher than what it is in the pictures that were taken the time

u and I were there.

-

Q - Is it similar to what is shown in those pictures
A | In the same area, ves.

But higher, as I understand it”

D

A Yes.
o Would that be the only difference?
A Other than that the physical facilities are fthe

smme,}yes, sir,

19
20

21

MR. DAUGHERTY: With that, Your Honor, I offer
these pictures.
b
MR. CAMPBELL: I object to it and continue it,

Your Honor.

3




o LY e TN WAk @

//“ : The first picture that I have, the one that is

17\ ‘on top of the black and white photographs, shows the photographer

181 standing and poiating in what direction? What area is he ata?din?

19 on? | | | | -
20 A Back in this area on the skating floor.
2 | THE COURT: Talk loud.
22 THE WITNESS: Yes, sir. He is standing on the
23 skating surface area, the floor, looking into the outside
24 ;ﬁ___,_ wali. ihis is the west énd at this corner here.

s | _ | _ 93

- ASSOCIATED COURT REPORTERS

NORFOLK, VIRGINIA




Q

fell that

A

20

21

22
23
24

25

Is that the exit area you were using when you

evening?

Yes, this area here.,

21l right. What does the next picture show?
This shows the same aréa.

In a iittle different view?

Yes,

And the next one?

This shows the same area with the ruler.

Who was holding the :uler?

I was when you took “he photograph.

All right. The next, or the color photographs

.ing to, which are Plaia
ASSOCIATED COURT REPORTERS
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23

24 |

25 .

and the first one —-
A These are the ones Mr. Fernandez took, and it

shows an overa:.l view with the background. This is still in the

west end.
Q That would be to the right side again?
Av To the right of the skating floor, ves, éir.
Q What does this second view show?
A That is still on the top surface of the metai
: plate. ; | ’
Q There is a little color on 6ne side of that

metal plate and a dark color on the other side. Which is the

light color?

A That is the skating floor, |

Q That would be the upper top, the lighter ccior?
A Yes, |
Q What ie this one?

A This is the carﬁeted area,

Q And this third one, again it has a ruler in

thare, who was holding that ruler?

A I was holding this ruler.

e | Mr, Fernandez took the pictura?

A Yes.}'Mr. Fernandez took ii.,

Q As I understand it, you said the‘only difference

was it was higher when you fell?

P Y 3, 83 g,:'. aXea 1N nexe
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23

6 do that.

0 - Coach, this'disﬁbility that you have had, yoL
hhve described same pain and problems with rehabilitation. What
to you has been the most significant thing it hag done to you?

A I used to think the biggest thing with anfone

is, you know, to be a competitor. Anyone that has ever competed

in anything, you know if you had a speech impediment and you were

an orator and "iked to talk or anything, it would bé importan£.
And the next best thing is being an athlete. I am an outdoor%man.
I|like to hunt 2 lot. In fact, I spend my éacations during
Christmas vécations in the_southweatern.part of the State with

my father hunting and climbing the mountains. I have been unable

I think that the total frustration with the pain is

)

he limitation on the things that you can do. }

96
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I
Q But this year you took it the whole way? You

won the State championship?
A Well, we were undefeated in '73 and got beat in
the playoffs. You khow, those thingb happen. You get a bad

break.

Q Notwithstanding your injury, you produced
results that are particularly outétanding and unaxcelled in
this State for the past year, is that correct? |

A With help, yes.

Q At the time of your injury, youx salary as
football coach was how much? |

A Just as a coach, sir, in football?

Q Yes.
A I believe I made the statement to you earlier

it was $900,00. I think I am correct in saying that.

Q 'And,then was there a supplement. to your salary
as Dean of Boys?

A Yes, sir.

Q . What was your total compensation at the time of

yvour accident from the'Citv School System?

l./(\/ "

LY
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20
2
22

23

‘injury. In fact, everybody else in the City got a raise the

more than it was in 1973 and '74, yes, sir, I will say that.

A I believe,vI am.not going to say fof sure, but
to the best of my knowledge that I gave in the dqposifion, it
was twelve-five, $12,500,00, give or take a little bit.

Q And what is your salary today?

A Well, I have‘had two increaﬁea this year. The
one that I had before I gave up tennis was fourteen-eight, agd
now it is in the neighborhood of fourteen-three, fourteen-two-
Beventy-five or something.

8] So today your income is aﬁproximately $2,000.00»
more than it was when you were hurt?

A I would say that due to the inflation rate I
ﬁava gone downhill a good twenty~five percent, Mr, Gofdon.

Q Well, I understand we all suffer from inflation,
but, actually, your salary is $2,000.00 a year more than it was
at the time you were injured, is that correct?

A Well, I don't think this was related to the

same percentage I did, you know. _ '

Q Mr., Smith, T am not arguing the point with you.
I aﬁ mexrely asking you whether it isn't a fact that YDur salary
today, after your injury,.is $2,000500 a year more than it was
at the time of your injury. That is correct, isn't it?

A Well, my salary in '75 was probably $2,000,00

RS M A oy om o e e PR
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- Prior to the time that you were skating on this
9| oecasion, when had beén‘ the last time orx priiorI to that time that
10| you had been skating? |
H A It had been a long time.

12 o] What do you designate as a long time?
13 A‘ Ten yéars, maybe more.
14 Q So this was the first time you had had on the
15 slkatea for ten years - correct?
16 A I'd say approximately, yes, sir.
17 Q o Approximately?
8 A Yes.
9 v_Q | And you were with a group of fifty or sixty Lr
20 more people on this occasion?
2 A Yes, sir.
21 Q Ranging from four years on up to fifty?
23 A Well, I don't know the age factdz, but it was
24 young and elderly‘ p’eopla 'there.
ay ~ ASSOCIATED COURT REPORTERS o
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not?

‘A I-wohld assumevéb, yés, air,

¢ ~ And you are the only one that fell coming off of
this, is that correct?

| A As far as my knoﬁledge, yes, sir.

Q wa did you approach Ehis exit -~ on a slant,g
hgad-on, or how?

A Almost head-on, sir, I would say.

Q ‘ Head-on? -
A Yes.
0 And had you skated by that exit during the two

hours that you were skating?

A While returning te the floor or camiﬁg off the
exit. |

Q When you were on the floor skating, did you
skate around that and pass by this exit?

A Oh, well, to get around the floor, I had to pass
it, but I was well in sight of it, but I was skating in betwmén |

them all.




-~

Q | And you made an ex.it over this same exit how
many times during the course of the eveningf |

A Well, I didn't count them, sir, but I had gone
in and out.

o] You went in and out?

A Yes, sir..
Q. " You encountered_ho difficulty until the time of

your fall, is that right?
A To be quite honeat with you, I hadn't even
noticed the plate.

-0 I see.. You encountered no difficulty on the

‘several “<imes that you went in and out? _ !

A No, sir,

23
24

25

Q Now, when you landed in your fallsm position,
were you beyor.d the metal plgte, or wexre you on the skating side
of it? |

A Yes., I answered that question earlier to M?.
Daugherty. I think I said my left leg, I think, was extended |

beyond the plate partiélly. I was standing back off the plate.

My shoulders were behind the plate or. the skating floor kind of

ASSOCIATED COURT REPORTERS
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20

21

22

23 |

24

25

twisted. _

Q I see. So the most of your body was to the
skating area?

A Wel!, that is generally true, yes, sir.

4

0] - Yes, sir. Well, now, you were skating up at an

v

average skating speec of exiting?

A Well, I don't know how you rate that, sir. i
had slowed down to approach the exit. I don't know whether it
would be average, just enough to get me off the floor, I aupppse.
This‘was one of the things théy don't allow you to astop on the
floor, you know. You have to exit because of the other people
coming. They had to run people off of there.

L st

A © I would assume, yes.
Q Well now, Mr. Smith, if you were going forward
in this manner and you didn't obstruct him with your feet when
‘you are going forward, don't you fall forward rather than |
backward? If your feet suddenly stop, doesn't your body go
forward?

A I don't think I said feet., I bélieva you put
.it in the plural. It was in the singular vernacular. Xt was
foot, my right foot.

Q | Well, foot or feet.

A No.

Q When you suddenly hit an

| 2

,ri 7&5’”
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Tower extremities, doesn't your body g§ forward rather than fall
backward on your posterior? |

A "~ In this instance, it didn't. I can't account
for a number of facts because this is the first time I have ever
hit anything on a skate, you know, obstruction with a skate, but
I know the left foot went fbfward and my back foot was under me,
and my body went this way, you know, but that was the only
experience I ever had falling down, so I really couldn't testify'
any more than that, sir.

Q There was no obstruction to your vision of being

able to seevwhere you were going, was there?

A Threcugh the exit, no, sir, none at all,

Q ~ When did you first determine that the metal was
what caused you to fall?

A While I was on the floor.

Q While you were on the floor?

A Yes, sir.




R S

¢
i

Am I cérrect in assuming that it is your
position that although you were injured on the 22nd of April,
ag you came bgck five weeks l&ter and tock pictures, that those
pictures reflected that thefe still existed a hazardous condition
and no corrections had been made of the insfallation of this
metal plate?

A , I went back the first time on May the 6th, as
I stated before, and notified Mr., Jones. At that time it still
hadn't been corrected, When I went back with Mr., Daugherty, I_
don't think they had made,an§_attempt_to'corréct it, or it wasn't

as high as it was, but, as you can see by the photograph, it is

- 8till high. I really don't know what took place in the meantime, |

sir, Evidently they hadn't corrected it, though, because it '

still existed.

104
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Q - Your discovery deposition was taken of your

testimony in my office on August the 7th. You remember that,

don't you?‘
A Yes, sir., I sure do.
Q Do you remember this question on page 14, eir?

“Just from the beginning of your miéhap. Ho%

did you happen to be injured? What led up to it? How did it |

cecur?”
Do you remember answering thusly?

“Okgy. Well, I had started off the skating
fleor, and whén I skated off the skating floor, as I started
through the exit, I hit my foot. The right skate or samething
threw me back over on an inverted position on my leg, which was
inverted underneath me, and I just heard scmething crunch, and

1 couldn't move at that point.” Do you remember saying that?

,
AN
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A

~but I think the "or" instead of the "skate or samething”, it hit

. something.

there.

If you have got it down there, I am sure I did,

I don't know the possibility that it was a mistake

’




S
of :
_ Would you state your full name, sir?
( I A Benny Jackson Jones, Sr.
& g : L.": S o ¥
13
i
[23 Q All right, sir. You are employsd where?
24 A With Roll "R" Way Rinks, Incorporated, 307 Main
25 | Street, Newport News,
. ASSOCIATED COURT REPORTERS o
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Q How many years have you been with them?

a I have been with the company since May of 1971,
sir,
G cr._ . u ¢
o Q Mr. Jones, when you first went to work for

Roll "R" Way Rinks, Incorporéted, what was your position?

A I was a floor guard.
0 Which required what kind of duties?
A Well, it is a surveillance of the floor during

the sessions vhere you would monitor the activities going on

‘during the sessions. | | | ‘

Q Would you be skating yourself?
A Yes, sir.
S s
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Q Okay. The first witness this morning drew sort

of a free-lance sketch of the skating rink. I would ask ybu';o

look at it, and I think that it is fairly self-explanatory. He
dascribeslit as having five exits and entrances to the skating

area. How many are.there?‘ |

A There are five. However, on this‘dketch they

are in the wrong places. |

o All right. Vhere are they? First of all, is

there one to the west side like it is marked here where there is

a little "s"? _ v o :

A Yes, sir. |
Q Is it one in the center that would be on the
Aauth side of the bottom?

A . Ng,_sirg It would be in this area here.

|

Q - You have pointed where there is another estit
marked here?
A Yes, sir,

(8] But the third one, the gnea

- 7
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not be there? -
1 §
a Right.
Q All right, sir. Look to the opposite side.

Wbre there two generally where they are?

A _ Yes, sir.

Q ﬁhere would the fifth one be?

A On the west end.

o All right. Now, since you are a different

witness, I am not going to let you use the same color pen.
Make a similar "X" with this pen which will
mark it in blue, and I am going to let you put your initials
on that one to distinguish it. I want you to draw a circle in
tha£ same blue and initial it with the onc you say was not there.
Draw a circle around it. That's fine. Then
initial that.
A (Witness complies with recuest.)
Q I know this is not to scale, but otherwise it
generally fits with the layout? |

A Yes, sir.

*‘M-

.‘v‘ » e,,_? EICRTS
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Q ~ What was-yoﬁr néxt duty?

A ASéistant manager and then manaéer.

Q All right.-.When did you become manager? |
A In August of 1973. |
Q Approximately a year before this incident with

Mr, Smith in 1974, then?

A

th quite a year.

il

Q You were there within a few days of when it'
opened?
A Yes, sir. i
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NORFOLK, VIRGINIA

141




3
> o

8 : 0
.9 y:\
10 o)

- ‘A

15 : 0
N

ot

S0 you had done this kind of work before? !
Yes, sir. ‘
And you knew how to skate yourself?

Yes, sir.

How would you classify yourself as a skater,

1]l not trying to be modest or anything elase? Would you be Sanaofxe
17|l who would demonstrate skatixig, teach it, or would you be just a

31| good, average skater?

I ¢ould demonstrate, yes, sir.
You can demonstrate?

Yes, sir.

Q‘?ﬁ ety

B A
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Q How about the floor that was in that building
before the roller rink commenced? What was that, to your
knowledge?

A To 'my knowledge it was concrete. The interi?r

I am not familiar with. : i

Q Is there concrete underrneath the various areas
inside the building as it exists today?

A Yes, air.

ASSOCIATED COURT REPUK I EKS
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/ > . Q What is the surface of the skating area itme;&f?
®| First of all, what is the material, and tell us what size it is,
7|l to the best of your knowledge? .

8 ‘ A The entire skating area, sir?
4 Q The skating area its.elf, the area in which you
101 skate.
,}il'/_ | A It is an epoxy coated composition board.
12 Q I think at one time you told me the name or the

13| manufacturer, or 'wha,tever» the _product is called. Do you remember

4|l that? |
qﬂ‘ | 'y Temblin.

114
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Q I understand. Now, the Temblin itself, how is
it put down? Does it just cover the entire area, or is it in
sheets, or what is it”

A Well, it is basically sheets, to the best of my
|

‘knowledge, sir.

Q ~ What are the sizes of these sheets?

A As far éa I know, they werwe five foot by nin&
foot.

Q Vhat is the thickness of the sheets?

A Approximately an inch and an eighth.
~ S : L i
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| that they adjoir on each four sides?

Q I understand that, but what I am askiag you, are
they fastened by any maéns to the concrete floor other than b?
their own weight?

A | In the installation, no, sir.

Q Are they fastened by any means to the sheets

‘A Yes, eir;v

o How?

A By the spline in the»edgé of the sheet._ |
Q And do I understand that in the spline that |

there has been a groove cut in the ¢dges of each piece so thaﬁ
you could run another piece of wood throvgh there and *hen could
draw the material around another piece qf wood?

A . That is what I am talking about, yes, sir,

i
Q So there is a strip of wood, a spline, that is

ja
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A
Q

driven in?

two edges from coming up, is that right?

Yés, sir. .

Is that épline glued in place or is it just

It is driven in.
Not glued?

NO  J Biro
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'1ght—inch block, yes, sir.

} 20

G All right,ﬂsir. Now, what surrounds, immediatelf
irrounds the skating area itself?

A The block wall, concrete block wall. _ !

Q. 2nd what is the thickness of that?
A About an eight~inch block. I think it is an

Q What is the height generally?

A  Approximately forty-two inches, I believe.
Q Now, outside of that concrete wall, what do you

designate that area, the area that runs around the skating area?

A An off-gkate area.
0 ~ What is the surface there?
A It ia“ggrggged.
u?’“ L f
&3 4 U NOL ARILIUW, sSale
Q What is the thickness of the carpet?

A , It is approximately three-eighths of un inch.

~i
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Q But in any event, that leaves a raiséd portién
between the‘bff-skaie area and the skating area, does it not?
A Yés, sirx. |
Q Something what - about a quarter of an inch or
so from the dimensions you have given me? ‘
A Yes, sir.

Q Does a raised portion like that present any

hazard to skaters?

A If it was just left as a raised portion, yes,
air, |

Q Why?

A It cdculd present a tripping hazard. ‘

Q All right, air. Why would the three-quarterg

of an inch present a tripping hazard? WVhat would be the mschanic%

, |

A It would be rather dAifficult for the wheel to

roll up over top of thaf, | v ‘ o

Q It could hang the wheel?
A It could hang the wheel, yes, sir.
B - 119
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Q All right, sir. Now, you said that allowing the
difference between the Temblin, the skating area and the carpet

to remain, it would present a hazard,

A Yes, sir.

Q A tripping hazard.

A Yes, sir.

Q What was dbne in the roller rink out on Main,

Street in order to prevent that? .
A A stéel.plate was put in position to form a‘
ramp from that surface down to the carpeted area.
o And that steel ramp is shown in these photog;aph+
which you have in frent of you, which are Plaintiff's Exhibdt?,

I believe, 4, 5, 6 and 7, is it not?

20 A Yes, sir.
2( Q What is the approximate size of that steel pléte?
22 A | It is approximately nine foot long by ten inches
B wide.
24 Q How thick?

25 A About an eighth of an inch

ASSOCIATED COURT REPORTERS 1 of
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I | to an eighth of an inch. f
2 _ Q Nine feet by what?
3] - A By apprcximat_ely ten inches wide.
4 . Q By one-eighth?
sit | A '~ One-eighth thickness.
6 Q Now, that would raise the hazard. Would any,

7| kind of a raised surface of a quarter inch or more present a

8 || danger to the wheels and the skater?

9 A Yes, sir, it _could.

10 q ‘So you are trying to avoid anything a quartex

Bl c& an inch or 1wore, are you not?

12 || A Yes, sir.
3l Q ‘Why are you doing that? {i
14 A You wouldn't drive your automobile over a ;
)IS Vcixrbing- It i3 the game thing.

v n 0 Now, this is one method that you know of bechuse

20| {t was used in all the entrances and exits there, am I correct?

2| A Yes, sir. |
n Q Are you familiar with other methods which your
23 || employer or the corpcration uses?
24 1. A This is primarily the method that we use in all Q?A
_ 4
25 r\ux_:inka_ﬂmx._ham_i.his_m of floor.
- ASSOCIATED COURT REPORTERS
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Q . Are you working with any other kind of i

installation? I am not trying to trick:ybu. I am looking at

“your testimony where you baid_you had been ldoking-at one like

a curb device,

A . Well, there are other types of ingtallations

- whare they have curbings, yes, sir, but with this type of

_ihstallatian we could have others.

Q What you are saying is that you have used that
and you have also used a curb?

2 Yes, sir.

C Which is a considerable difference, if I
understand you,

A | Yes, sir. _ o -

Q Why would you’govto a congiderable difference
aé.opposad to this right narrow difference? What is.the reason
behind it, the rationale that is known to you?

A To my knowledge, it would be that with that

height someone would know that they couldn't roll over it.

Q Samething vou could see?
A Yes, sir.
Q It would be much easier to see a curb than it

would be something raised a guarter of an inch?

A Yes, sir.

24

Q It would be some similarity between the color

atoefonts B ¥/
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A Yes, sir.

Q Now,'I ask you whether or not there was some

metﬁod, or if you had given any thought as manager, or ‘discussed

-it with your employers the method of fastening a piece of tapered

wood, aplining it or butting it to the beam next to the one where

you  just put'a piece'of sateel there, have you? ' f

A | I have, but that is as far as it has gone, sir.

Ko T - You have thought about it?
A Yes, sir.
0 '~ Have you passed it on to them?
A 'Yas, sir.
'Q o AndAitvqtops_right there?
A . Yea, sir.
Q You recommended it, didn’t you, Mr. Jones?
A Tot necessarily.
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th:ink that was a better way than the steel?

20 3 A

|
\'8 Q Why did you suggest it? Did you personally |
It is hard to say. As I Bay, I am always

looking for ways to improve things, so evidently I thought it

_might have been a better way.

23 Q Yes, sir. Now, how was that piece of metal

24 || secured in place, if in fact it was socured in place?

'25 A I{- Ag 2OWn. ,.‘::, o iy sir.
— ASSOCIATED COURT REPORTERS
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Q What kind of screws?

‘A Wood screws.
Q It is fairly obvious from the picture, if I can

lead just a little bit, that these go through holes drilled in the

metal, am I correct?

A Yos, air.

Q Then screwed down in this composition board, the
Temblin?

A Yes, sir.

Q “And it is fairly apparent, I guess I am correct,

that the holes in the steel are tapered?

A They are countersunk, yes, sir.

Q '  So that the countersunk head of the screw can
fit down in it, am I correct about that?

a ' Xes, sir.

20
24
n
23
24

25

| maintenance, or did you do the maintenance there?

manager, did you receive any complaints about any of those metal

Q - All right. At any time were you in charge of

A Yes, sir.
Q - At any time as an employee of any kind from the

time you were a floor guaxd right on up to assistant manager, the

strips? Would it be correct to call them transition plates?

b L

A It would serve the purpose, yes, sir.
Q Did you ever receive any complaints from either
amplnyeaa_nx;jhxmL;muxnns?
ASSOCIATED COURT REPORTERS : 125
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yourgelf,

loose?

Q

A

The screws can vibrate up, but the plate itself is still flat on

the floor.

Q

‘'they only come up when you take them up, but the screws theﬁselveL

do vibrate up. They come loose, don't they?

A

Q

- loose, haven't you?

A

¢

haven't you?

A

Nd, sir, - |
None?

Never,

Not one?

No.

Now, sir, have you ever loocked at those plat?s

examined them to see whether or not they were coming

Yes, sir.

Is this part of your periodic maintenance check?
Yes, sir.

Do they come loose?

Only when we take them loose. They can vibrate.

!

Let's talk about that for a moment. You said
They do come loose, ves, sir.
All right. Now, you yourself have sean them

Yes, sir.

You yourself have screwed them back down,

N b

Yea' air,
ASSOCIATED COURT REPORTERS
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22

check those as a maintenance man, as assistant manager, or anyone|

else? How ftequently would they be checked by yourself or by any)|

- Q Have you ever replaced them with other screws?

A _ Yes, sir.
Q - Why?
A | If you put a sérew in the same hole, it enlargeJ

the hole to the point where if you put that same screw back in,

it would not hold,

Q It_was.loosevin there and it wouldn't hold?
A Yes; sir.

Q . So you put a bigger one iﬂ?

A Yes, sir.

Q ‘All right, sir, Naw,1how frequently would you

employee br by your emplbyer? : |

A Trey are checked weekly, and they are also apot-
checked, or cursory’checks are made during every session.

Q Now, you said you have periodic maintenance, am
I correct about that? |

A Yes, sir.

Q . First of all you stated they'arg spot~chaecked.
What do you mean hy spot~-checked? |

A _ .In the type of work of surveillance of the floor

you are always looking for things'that‘are laying on the floor,

like if someone drops a cup or a strap comes loose from somebody, |
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wouldvsee things that were out of order with respect to the

conditions on the floor.

22

13

24

.25

. “r
] ﬁ‘réz‘-.g

said that you would spot~check them as you would go by if you

Bad samething, but you wouldn't get right down there and look

Q "So you have changed your,6pinion. You first

—at_each screw, would you?

NORFOLK, VIRGINIA
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A NO’ Siro

Q How frequently would you do that? Would you get

" right down and inspect it?

A Not at an/ time because you can stand up. The

screw heads are large enough to be able to see them from a

standing height., You woﬁldn't havé to kneel dmwn;

0] | From a standing haight, céuld,you see whether or
not the’plate:was raised? | |

A Yes, sir.

e Did'yoﬁ ever get down? You said you didn't have
to, but did you ever get down and look at the edge of the plate

to see whether or not it had been raised?_

A No, sir.
Q . Is that because you didn't think it vas necessary?
A I believe my own eyes, sir.

S
s,
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l ¢ But now you are aware that that is a weekly
2*'innpec£ion? . |

:_ 3 _‘b' : A Sir, I would like to ask that I have fram my own
4. attorney there some weekly 1nspection report fozms. Prior to our

!
5 weekly checks, we were conducting monthly checks, and we chanqad

( 6|l to weekly, and it happened shortly before_that. o b

L . Q o Just show me one of them around ‘the time of

‘April or aomething 1like that of '74. ”I guess.that is-the_period
14 1 have gnt. |
S A Yes, sir. This one is the 14th of April, which

was approximately eight days before the time that the accident
. | .

171 happened, |
'8_ - Q | This is signed by you, is”it not? ‘
L I lA . Yes, sit;n | | “

- 0 . ALl right. And this tells you the maintenance

and the invontory control raeport -~- vould wa have one of these

(ii.d 86 we could offer it in evidence?
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24
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o Does any one of those areas aay anything at all"

e

about that transition plate, or that metal across the exit, oé

anything about the screws or anything?

A It would be covered under the skating surface.
Q }It sayn "Skating Surface"?

A Yes, sir.

0 You have checked "Okay"?

A Yes, sir.

Q Wbuld you look through all. of these and see if

they show one single mention of where you found the loose screws

and you retijhtened it or replaced it or anything like that? '

A There are none.

Q Well, ére there any cthei.people that do
maintenance?_ |

A - No, sir. . _ o !

Q - You are the only one?

a Yes, sif. |

Q. You did mainfgnance before you became managex
brincipally? | | |

A Yes, sir.

Q Has anyone replaged you doing
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23 |

! you have become manager?
|

A No, sir,

& You were the-only,peréon, then?

A 1 4id my own'maintenance work; yes, sir,

Q | Do 'you ever notice any defects? |

A Oh, yes, sir. - - ' j
Q Shdw me a defect. |

A Somewhere it says "Unable to find anybody to

work on parking lot, but still trying". Thét is defective;

Q- " That ig a defect in the parking lot?

A - Yes, gir.

Q | What was it? |

a It was pOthéles; if you wantvto.call them that,
| chuckholes. |

Q | But you'did,not‘note that on here? You Just

sald you couldn't find anybody to work on it?

A This is not reférring to the féct that I had
been unéble to fin& anyone to work on that; | |
Q | I want you to fiﬁd on there somewhere where i;

says this was defect;ve, this was wrorg, or this was bad, or
whatever, so somebody reading the report will knoﬁ that thing
wasn't :ight. ‘ | | | .

A On the lat of April 1 hotad on this one, "The

potholes in driveway still not repaire 1", and I would have to go

P Toung e 28 A 1AC] A

e
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"Skating 5u£face ﬁeganvto sho&_signa of bare woéd. Have ordered
:and received epoxy for refihiahiﬁg."

| Q From aﬁy oftﬁoge, did you ever note the facf
that screws came loose, screwsvwéré fépléced?

- A | - No, sir.

et @ bl iy £

-

ASSOCIATED COURT REPORTERS

. . Pt
NORFOLK, VIRGINIA 1 3 ;




20
21|
2
23
24

25

Were you there at the area when some of the

‘Ipictures.were taken?

Yéa, sir.

| I want you to loock atvthe two picﬁures I have
put in front of you, and I ask you whether or not they show that
metal that we are talking about and whether that is not raised
from the surface of the skatinyg rink.

It appears to be raised, yea, sir.

You didn't think so the first time you looked
at it, did you? |

I said it

No, sir. I am still not convinced.

Did you get down at that time? You were

ASSOCIATED COURT REPORTERS
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) ,A - 1 was not in the area. I did not stzy in the
2§ area where they were taking the pictures.
3 Q You had been there, thdughf
4 A Yes, sir. |
5 Q | | - And you had loocked at it? You had lookéd at the
6 vtransitibh'plate?
7| A‘ - Oh, yes, sir. i
8 Q Did it appear to be raised to you as you looked
':9"at‘it just lefore they took the picture?
10 | A | I wasn't paying that close attention to it at
I 1l that particular time, no, sir.
12 0 ' You knew they were there, did you not, Mr, Joneé?
131 ¥You knew that Mr. Smith had been injured there, didn't you?
Ié} A .. Yes, sir.
'5 Q ‘ And you knew that they were there to take
"6 pictures of that transition plate, that piece of metal dian't
171l you?
8 A Yes, sir.
19 ' Q' 2nd you were right the;e in that area, weren'%
201 you? |
2" A At that day, yes, sir.




e
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0 Now, you said you checked it. Had you checked

it the déy before, that metal plafe?

A - No, sair.
i Q How abdut that evening after the pictures were
taken? | | | | "
A I don't regail, sir, I know on Sunday night;I

made an inspection and the plate was in the propex locatibn, ﬁut
I don't recall when these pictures were actually made other than

one specific date which I had noted.

Q . You have never seen the edge of the plate raised
A No, sir.
0 | Do you still have some doubt even though the

pictures show it?

A VYes, sir,
i Q . Do you know whovinstalled that metal stripping?
17 A No, sir. | |
18 | Q ' Do you know whethe: or.not this was an

23|

24

independent contractor or one of the employees of your employer?

A -1 do not know, sir.
o) Again, and T am --
A I know, but I still say I don't know.

Q At the time you diad tell me, did you not, that

this wzs owne of the company employees?

136

3’J;~

25

& I thought,
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Q ‘ I understand; sir. Now, I would,ask you, sir,

_ i
if you take an average skater and he hangs one skate whether or

not that would preasent difficulty in maintaining balance?

A . It would, yes, sir.
0 It could cause hiﬁ to_faJl, cou1dn't it?
Av. | It could. |
Q"N E§én in an éxpe;t at'ﬁhevwfong time, couldn't
it? | |
A Yes, gif; :
0 o wa, were you there the night that Mr, Smith

was there?

A ' Yes, sir.
Q .WerevYOu'cn thevfléo??
VA:' Yes, sir.
Q | Did you see him fall?
‘A Mo, sir.
Q. Did you go there after hé_fell right away?
A ‘ Yes, sir, |
Q Ndw, what was his position at the time you go&
there? |
A : He was 1eaning‘again$t_the bench 6n the east

side of that exit.
Q - In other words, he had been removed from where
 he was sitting dbwn, or did you sée him being moved, or do you

Know?
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A | No, sir. He waé seated on the floor with his

back against the bench on the eaét s;ie of that exitway.

~ 3 ¢ I undérstand that. Thé'opposite side, then.
4 Let me be sure we are right’sd we understand. He has previously
'5 identified looking at it this}way with the east being here and
6}l this being the_west side.
7. A | Yes, sir. |
8 0 _ So you are talking about, then, when you saw
9| him he was leaning up‘against the opprsite side or the east si&e?
0 &  VYes, sir.’v |
" Q B Coqld he have been'up agéinst the concréte blocks
17|l then or the bench?
13 A - In essence it is one aﬁd the same.
}4‘ c ':And as manager did‘ynu inqﬁire of him what
151l caused it or what had happened? |
16 A I qid.
7 Q. ~_What did he tell you?
8 A He £old me that he tripped oﬁer the plate and
9| ‘fclél‘l. - - - |
20 || Q ' How did he appear as far as his thsical
21 || condition with reference to pain?
22 A He was in some pain, I will guarantee it.
| 23 o) He was in pain?
24 A Yeg, sir.
25  Q Youv ; e when he tes &
A orromvimamia TERS gy
Y d -
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' he didn't remember making a statement to anybody, weren't you?

B,' Yes, sir.

© i Did that surprise you?

A It did.

Q _ Was there much 6f a cr&wd there that evéning?

A ~ There was approximately one hundred people there

that évening‘

Q Were they ail‘from this church group, or had you
let other people in fraa the géneral public?

A | No, sir. :They_were all members of that church

_ _ \
and their guests,

G Did they pay an admission to get in?

A - No, sif.v | |

:Q How did they get in}without~paying?

A | They rented the building, sir.

Q Well, I meaﬁvf- |

A The church.

Q | That was money.

a But the church rented'the.rink. They'did not

pay me admission.
¢ Sc¢ I understand, it wasn't donated to the church
- by the roller rink?

e e e

q_?,,, At
&
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NANCY KLINE, called as a witness on behalflof

RO
S

9

10 the plaintiff, being first'duly'swbrn, was exanrined and

h testified as follows:

12 | |

13 DIRECT EXAMINATION

14 |

15 MR. SMITH:

16 R 0 ‘. State your name, p1easé.

W 3 Nancy Kline.

18 Q What is your address? o ‘

V9 A 1521 Mark Prive. |

20 | 0 Are you a student in school?

2! A Yes, 1 ém. I am é senior at Hampton High.

2 o Do you know the'plaintiffv— QOach Smith?

-2'3 A Yes; I do. |

2{ O ‘How long have you known him? _
| o | 140
25 1 A - _Ever since I was o sonhomors -
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.

! - Q And do you know in what capacity he serves at
. : Y . '
2 the school?

3 A Yes, football coach. I have known that ever

41 since about my junior year.

5 1 0 N Does he serve in any other capacity?
6 ‘ A Yes, sir. He is Dean of Boys.
e — . '
7 Q Are you familiar with the Roll "R" Way Rink on

8 || Main Street in Newport News?

9 A Yes, sir, I am.

io : | ._Q Do you havé occas;on to skate there yourself?
A Yes; sif, I did. I skated there for close to

three years.

Q I a@ aor;y,_Nangy."Would you please tell us

41| what your age is?

15 A I am sevenﬁeen.

! 1 ) ﬁbwvlohgvhave you been skating?

1 I A I have been skating close to five years.

LB Q) 'wa fréquently dia you“attend'thé Roll "R" Way

*?.- Rink on Main,Street?_

00 A At the time I was going there, I was there for

2 close to three years, 1 skated as lesaona, and after that, for

LT about a year and a half, I was there on an average of about five
&_ _ times a week.

24 0 | Who was your instructor?

‘s,

: 2 N

e N

Ty

L3
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It was June Fored, and when I left it was Bobbl Jones.
Q | Bobbi Jones, is that individual related to Mr,

Benny Jones?

vA . - Yes, That iévhis wile.

Q Was she an'emplbyée of the roller rink?

A She was a pro there, the teacher.

Q Do you know of your own knowledge if she was !

amploYed by the Roll "R" Way, or did.you pay your lessons to her?

A Yesg, I did.'.i don't kﬁow if thé money went
directly to her or not.

Q - Nancy, I am going to show you a sketch that was
draﬁn by a witness earlie; and then some corrections were made
by Mr. Jones, who testified a little while ago, and just ask you
if this generally represents the Roll "R" way Rink, and I might
point out, Mr. Campbell, some of the things that weré earlier
marked. This is the area where the skates are dispensed and the
concession stand. Was that the general shape of the rink in -
April of ‘742 |

A | Yes, if was.

Q _ Could you approximate the dimensions of the

roller rink itself?

£l

A, A little over a hundred,.mayhava hundred fifty.

Q ‘Could you describe the floor surface?

A - I suppose it was -- it made a sound like wood.
It was plastic-coated. The coatings were renewed every now and
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rink. .

of transition, be a danger to a skater, perhapé, of falling?

Q Was it a flat piece of metal, or was_theré a
~bend in it?
A No. It was shaped like this, you know, graduated

Ko - Wasg the rinknsurface,-thé 1loor of the skating
rink itself, flush with or raised above the off-skate area?

A It was an inch above it around.fram under the
Q- ‘Would that oﬁe—inch differemce,'without any sort
A It probably would, yves.

0 Did the roller rink people provide some kind of

transition to effect the difference in height?

A _ Yes, they did.

Q How was it accomplisghed?

A By a metal plate. It locked like it was made of
steel.

_Q 'v‘ bouldAYOu give the approximate dimensions, width
and lengih? | |

A The length, it wént from one end of the exit to

the other to the‘cemen£ walls on either side., It was about eight

inches in width.

to the two floors, and then there was a flat inch part that the

screws were in.

Q 1 \
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A I couldn't tell you exactly. I never bent down

to count them. I guess about six.

plates being raised above the floor of the skating rink?

17

18

20

22

23

24

~25 |1

16

21 .

o] Could you estimate how far apart each screw was?
A Maybe about five or six inches.
Q ' Did you ever have occasion to observe these

A Yes, I did.

MR. CAMPBELL: Your Honor please, we are
concerned with what was existing on this particular
occasion, not on other éccasions. ’

MR. SMITH: Your Honor, I feel that in all |
fairness this is a question of notice. The manager
said he never knew'thia to be done. The question is

- what is open énd available, and noticaicf the fact.andu
condition to be repaired and corrected, and that is what
this question goes to, not the condition az it existed,
but simply notice to managemet.

MR, CAMPBELL: That 1ias been his testimnhy, that
it was not orig#nated from the defendant‘'s side excap? by
a straw man and knocking it dewn.

I am going to object to what might have occurred|

on other occasions two or thr e years prior to this

| !
. . ‘

‘This lady hasn't bee: there for goodness knows

happening.
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PROCEEDINGS IN THE COURTROOM OUT OF THE PRESENCE OF THE ggix

exist today or might not'have‘exiéted at the timé this
accident hapéehed. We are concerned with what was the
- condition at the time Mr. Smith got hurt.
| THE CBURT: You calied Mr..Jonea and questioned
him in reference to this, whiéh is conﬁrary to what she
.18 getting ready to testify to.
I will sustain the cbjection.
MR. DAUGHERTY: Your Honor, recogﬁizing Mr,
Jones -= -
_ Mﬁ. CAMPBELL: I don't think wé ought to arque
this matter before the jury.
| MR. DAUGHERTY: Well, I will defer to the Court
vand argue out of the presence of the jurf,
THE COURT: All fighﬁ. Let the jury go back to

i

the Jury Room,

(Whereupon, the jury retired to the Jury Room

at 4:30 p.m,)

|
}

MR. DAUGHERTY: Your Honor, Mr, Jones -- well, I
could not call him as an adverse witness because he is not

in management per se as far as an owner and I recognize

the limjtation, but he was the manager. He stated that

ASSOCIATED COURT REPORTERS
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he didn't see it and he is there all the time.

THE COURT: He says he never saw it raised.

MR. DAUGHERTY: Yes, sir. He even doubted what
he saw in those pictures, but I think we are allowed to
show whether he or other amployees,’if it was open and
obvious and existed prior and axisted over a period of
t.{me, that that would be notice fof the management, arnd
that is not just Jones, that is everybody. He is not the
only employee.

I feel that this is a critical issue, Your Honor

—uy

and I think that the testimony is to that, not to set up
a straw man and knocklhim down, but to show hotice.
MR.'CAMPBEtL: If Your Honor please, my friend
surely knows that the question of notice applies to the
condition that existed at that time. Notice of what has
happened two years prior when this young lady wae skating
ﬁhere,.she,hasn'tASkated there in a couple of yeaxrs., 1
believe what she may have observed two years ago certainly
is not any notice to management that on the 22nd day Jf-
April there was a dangerous condition existing., There
may have been a_previ&us lack of attention., This may |
have been corrected. We don't concede that there have

been any misdoings, but at this particular time two years

after this young lady left the premises as a skater, and

her information is related to two years prior to this
~ ASSOCIATED COURT REPORTERS
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The only record I have is a club card that I re eived. EVary'

particular occasion ~- : '
. THE COURT: I don't reécall her testifying, maybe
| I missed it, but she said she hasn't skated there for two
years.

MR. DAUGHERTY: That is from today. She has
ﬁeen skating‘a totai of five years, Yoﬁr Honor. We
didnft develop information about the time. I think
might do so. |

THE COURT: You are saying something about two
years. I don't know whether I have =-

MR.-CAMPBELLﬁ'_I think I may hive gotten it

through counsel or some other source. . will ask her.

BY MR, CAMPBELL:
Q When was the last time you ska .ed there, litile

lady?

A The only record I have -- I can't say exactly.

month you get a club card.

Q How long has it been since you skatad the:e?1
A How long has it been since I skated thexre?
Q } Yes,

A About -

MR. DAUGHERTY: What year and what month, if you

* ASSOCIATED COURT REPORTERS - 147
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‘THE WITNESS: August of '74. After the accident
when I tried to look back and remember, the last time I
remembered being there it was cold weather., It was close

to Christmas. So I believe it was around Novemberx,

BY MR. DAUGHERTY:

Q Your club card doesn't seem in accord with ydur
particular memory? | |

A Yo. My-cards. they got lost. I never aavcd;
them for any reaﬁdn. These I dug up out of a box that I keep in
my room. |

Q - From what I understood, you were skating there

before Coach Smith fell in April of '74 and you skated there

“after?

A And after, ves.
MR. DAUGHERTY:! That is what I thought your
testimony would be, but I want the Court to be aware of

this before we proceed any further.

BY MR. CAMPBELL:

Q- You transferred your gite of akatiqg activities

from this particular roller rink to wtat place?

23 A ' Plaza Foller Rink in Denbigh.
24 Q Ani when was it that you did that?
25 A That I changed?
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What year w#s it?
A .There was a break in between the time I left
Roll "R* Way and the time Iiﬁtéftedvskating. It was about maybe
a;ﬁonth, two months that I d:dn't skate there professionally. I
just went as a session skating. I'd say about two months' break,

then I started going there in January or February of 1975,

Q You starfed going to this other place in '75?
A Um-hum, o

c Were you sk: ting at this roller rink in April?
A Which one?

Q. of '74.

a - Whieh roller rink?
THE COURT: ‘Main Street.
THE WITNESS: Main Btreet_in April? Yes, 1 was.
THE COURT: 19747%

THE WITNESS: Yes.

BY MR, SMITH:
Q | Do you have a club card for April of 1974 with
you?
A - I relieve so. .
THE éOURT: I don't know that a club card is
necessary. I have a membership card to a country club,

but that doesn't mean I go every day.

I think her testimony is what we are going to
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' BY MR. CAMPBELL:

have to rely on.
| THE WITNESS: April of '74,

THE COURT: The purpose of the club card means
that anybody can go there and skate, and if they don't
have their card, they can go there and pay an entrance
fee and skate. Isn't that what it means?

THE WITNESS: This means that you get - well,
you paid $15.00 a month fér that card. You get in all
the sessions free.

THE COURT: All right., But the mere fact that
you_have a card doesn't mean that you actually attended
sessions and went skaﬁing?

THE WITNESS: No.

‘THE COURT: You are relying on your recollection
and you did skate befcre and a:ter April 22, 1974, is that
correct?

THE WITNESS: Yeah. I did skate there before I

left there.

Q You have no kn¢w1edge of what the conditions
-were on the 22nd day of April, 1974, co you?

A I am sorry. I don't undetqtand.

Q You do not know what £he conditions were as to

the exit on the specific date of April 22, 19747
A
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MR, CAMPBELL: If Your anor.pleasé, notice to
management will have to apply, as I understand the law,
to the conditions that prevailed on that partiéular day.
For example, we had what Mr. Daugherty has referred to as
weekly surveys.

Suppose on April the 10th there was that
condition as complained about in this case, and by reason
of a weekly complaint or survey or maintenance suxvey
report that was listed and it was corrected, s> that on
the 22nd day of Aprii the concdition that had previously
existed was no longer in exie:ence, and suppose this !
witnegs_had seen it on the 1l(th of April and it was
repaired or changed the following week after this report
went to management, so that on the 22nd day of April the
condition no longer existed. That would not be a faulty
condition that supposedly occurred on the 22nd of April,
would not be brought to the attention of management, in
other words, notice of a defect or a dangerous condition.

| | It's got t> be as of that time, that the witgasJ
knows about it unde: conditions taat brought home notice
té management, and she is not in a position, and she
tells you that candidly, that she doedn‘t know what the
conditions that are complained about were on the 22nd;

of April. They may have had all kinds of notice on
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screws put in, for example, and on the :2nd day of April
did not exist, then what is attempted to be shown here by

prior ihferencee of misdoings, we will say is no proof of

"

that on that particular occasion it occurred, and I objec
to her so testifying.

THE COURT: Let's let the witness step outei?e.

(Whereupon, the witness was excused fram the

courtroom. )

- THE COURT: Mr, Daugherty.

MR, DAUGHERTY: With respect tc counsel, that
is not the law in Virginia. The law in Viiginia is that
if you can show a condition existed prior to the
occurrence of the same nature and character that caused,
or which allegedly causedvthe injury, you may show this.
You cannot show conditions that existéd suhweque;t to the
injury, but I think the law is very clear, a2nd I thin%
it has existed for quite a long time, and I think it
8till exists, and that is the law today.

THE COURT: I feel that while both of you
apparently are right, I think -~ I feel this: After the
testimdny o! this witness, or any witness, would beg --

and I ébn{t know'whqt_she is going to say -- that she had
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was before this accident happened, and that she had
noticed this metal plate, and that it ﬁas raised, and
she called it to the attention of the management, that
is one thing.

Now, I understaﬁd that the manaQament may have
fixed it and it may not have_exiated at the time of this
accident, Ivunderstand that the defense has the rqport;
but it doesn't show any defects listed in the report that
is made.

MR. DAUGHERTY: Right.

THE COURT: On the other hand, I can see how in
a grocery store tiere may be cold étoragq and an icebox
that continuously drips ahd causes a puddle of wate; in
front of it, and you might haﬁe a patron of the grocery
store that has walked in and aseen this and registered a
complaint and pointec it out to the manager, and so forth
maybe even the day be fore, but that doesn't mean that it
existed at the time that somelx:dy came and said that they
slipped, and the mancgement may have seen this report
that he showed that it was fixed whea the reports made
may not be proper or :orréct, or they may be, I have no
way of knowing, but i think as far as the reports are
concerned that would %e something to offset any testimony

as far as any correcting or not correcting the defects,

vhich would be a ques

L
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in assesging as to whether they had knowledge or notice
of this defect and that they had been negligent in not

taking care of it.

So I will let this 1$dy'test1fy, inasmuch as she
can testify, that éhe wasvthen skating around at the time
of this accident as to what she knows aﬁout the defects,
whatever they are, and what she did, if anything, ahoﬁt
it.

MR. DAUGHERTY! Thank you very much.

MR, CAMPBELL: Of course, I save my ekcqption,
sir.

THE COURT: All right. Bring the jury back.

(Whereupon, the jury resumed the Jury Box

at 4:50 p.m.)

PROCEEDINGS IN THE COURTROOM IN TEZ PRESENCE OF THE JURY

THE COURT: All righc, Mr. Smith.

MR, SMITH: All rigtt, sir. Thank you.

BY MR. SMITH:
Q - Naney, we have had a little break and I might

try to refresh your recollection. I believe you testified you

' skated for approximately fivg yvears?

ASSOCIATED COURT REFORTERS
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A Yes.

Q And that you had,ffaquented the Roll "R" Way J
Rink on Main Street?
| ‘A ' Yes, I did.

VQ _ How often did you say that you ﬁkated there
before April of '747 | | '

A How often did I go to £he rink'during a waek?
About five times a week on an'avérage.}

Q And did you also skate at the rink sometime

subsequent to April of '747

A Yes, I did.

Q | Do you recall when you stopped skating thare?

A Around in November.

Q of 7472

a Right.

Q _ I believe I asked fou if you have ever observed

the me:al plate that you described being above the ugrface of the
skating rink itself. |

A . Yes, sir, I did.

Q | I amyspeaking of before April 22, 1974. How
fréquently did you observe that condition? | |

A Okay. When I first started gkating there, I was
just a beginner. I was just a gessions skater, and I noticed the
plate above the floor most often when I fell over it, which I did

dn meveral times,

p
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Q Did you sustain any injury?

A Yes. The carpeted Qrea is more or less like
indoor-outdoor carpet, and I got burns on my -- well, like if I
was wearing a dreas, a skating dress, I got hnrnb on my knée and

on the palms of my hands from falling cn it.

0 "~ You mentioned this was while you were a hegiﬁnin¢
skaterf | |

A | Yes.

Q Did there come a time that you did not fall over

the plate any longer?
A After a vhile you remember it is there and you

learn to stap over it.

o Did ypﬁ ever observ:: anyone else fall over the
plate? |

A Yes, I did.

Q Please relate that to us,

A Okay. Several times it was little children.

More than half of the_time it was beginning skatets, and once I
saw a lady fall over it. She”tufned around bacﬁwards and feli
onvher back. There was an ambulance called, or a Rescue Scquad,
and they came and got her. I don‘'t know what was wrong with her.
She complained of her leg.

Q Dig Mr, Jones or any of the other employees of

the rink assist that lady Qho fell?

ASSOCIATED COURT REPORTERS
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I | heard that che lady was hurt. He came'over to see if there was
2 anythlng he could do, and ten he stayed with her and her

3' companion, whoever it was that was with her stayed with her, and
4| I believe someone in the office called an ambulance.

5 | Q Did you see her fall over the plate?

6 A Yes, I did. I was right behind her.
7| Q When did that occur, to the best of your

"8 |l recollection?
9 A | Oh, my goshi I don't know., It was after I had
10 || joined the club because I was skating around with a few of the

|l elub members, but I couldn't give you a d: te.

2 0 WOuld that be before April of '747

_ _'3 | A It could have been. I can't say definitely.
14 Q When did you join the club?
15 . A The first card I have, I was there for two

months before she left. It is signed by June. I have a card,

'71 T think it was Febriary.

'8 . ._ Q Of what year?

191 A | - '74, I am'hqt sure. v ' i
20 ' o Were these platesvlooge on occasions?

21 A Yes, they were.

22 Q How did this loose cundition come to your

23\ attention?

24 A Like I said, when I fell over them, the plates
25 kmLaanxhlbmgJxthijammLynuuxnll_Q&nm;jmumh__ﬂhay_:ntxla it
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jolt you.

Q

about.

BY MR. SMITH:
| ©
A
heré.
| Q

height, I mean?

N

I,

‘makes a -- they wi'l jar you if you just flat out roll over them
or step on them at all. They will jolt you and you will fall,
especially if you are a beginner skater, if you don't know about

\ tﬂe place, if you don't know how to watch out for them, they will

Naney, I am showihg you a couple of pictureaj

Ilam gaihg to ask vou if the plate that is shown in these

i
Q .

pictures is similar to €he plate or plates that you are talking

THE COURT: For thé record, are thaese exhibits

that you are showing her?

MR. SMITH: Yes, Your Honor. I am showing her

Exhibit No. 6, the black and white photos right now.

where you return them.

Is the plate, tc your eye, raised?

- THE WITNESS: ?es. That is the exit right in

front of the skate room where you get your skates and

Yes, it is, especially con the right-hand corner

Is that a condition that you observed, that

Every now and then it was raised that height.

NORFOLK, VIRGINIA
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o Could you recall prior to April of '74 what the
greatest height was that you everysﬁw wiﬁh the plate?

A Oh, gosh, I don't know. Thg éreatest, maybe a
little over a quarter of an inch.

Q. In your experienée as a skater, would a plate
raised a quarter of an inch in this nature présent a danger té
a skater? o |

A Well, I could tell you this: These are ball

bearing skates, and if any of you have ever seen a BB gun; the

|| size of a BB, that is about the size of a ball bearing that fits

in the wheels of some skates. A ball bearing on the floor of a
skating rink will trip up a skater if they roll over it. It
happens many times.

Q Ard you are using that as a comparison with a
plate a quarter of an inch high?

A Yes.

Q - Did you ever observevany‘acrews misging from

holes in the plétem?

A Yes, I did.
Q Dc: you recall any specific instance?
A I was with a club member. I won't mention the

name. It was a younger girl. She was younger than X am, I
believe at the time she wa: about eleven. She was skating., We

had skating dresses on and we were kind of goofing off, and she

ASSOCIATED COURT REPORTERS
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I | dress and a pair of hose. When she fell, she fell on the plate.

2, Her thig? hit the plate and it ripped.har hoase and scratched her
3| leg. When all of us turned around £o look, to pick hexr up, to

4| see what happened, there was a screw sitting up out of the plate.
5 i | Q Did you bring it to the attention of the

¢ || management that the screw was above the plate?

7 A The screw was pulledAéut by one of my friends,

8 || nanded to me, we all 1ooked-at it for a minute.’thought about

9 || putting it back in'there, but decided it would just come up again.
01 80 we didn't take it to the manager, we took it to a floor guard.
' THE COURT: You tock it where?

1 ‘-, THE WITNESS: To a floor guard, Okay. He

13 locked at it, shrugged his shoulders, and threw it in

the trash can.

16| BY MR, SMITH:
7 Q : Are the floor guards, to your khowledge,

employees of the rink?
‘ i
19 A Yes, they are. I

pR—

i e} Did you ever personally make a complaint ae to

2' this plate or plates that you observed to Mr. Jones or any of the

22| other people?

23 A No. I, like many of the club members, figured

24 || that Benny Jones knew what he was doing. It was his rink, and

25
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him how to fix it or how to run this rink.

Q | Nancy, do you have any other ‘off.i.cial duties at

school other than being a student?

| A Yes, Very often, if students have a study hall
that they feel they don't really need, especially seniors, they
have something called a Student Assistant where you can work|for
members of the faculty and help them with paper work. |

I wdrked in the clinic in my junior year, and

this year for the first two n:l.n_é weeks I worked for Mx. Price
who is the Assistant Principal at Hampton.

0 Did you continue to aésist in the c¢linie?

A From time to time Mr. Price had important
meetings with some important people. I never really knew who
they were. He would ask me to leave the office. When he diq,
Mrs. Gibson, who is the school nurse, and she and I are good
friends, I go down and talk to her and help her out in the

clinic as much as I could to get students in and out.

c VWere you awvare of Ccach Smith's injury in Apr#l
o " T4? | ’ |

A . Yes, I was.

Q Hew did you learn of it? :

a Well, the thing you most oftem noticed was he

was hobbling around on crutches and had a cast on his leg. Word

got around the school. Quite often some kide I asked just said

that he had broken hisa leg ound ot
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i1 from Coach Smﬂ.h that he had fallen at the skating rink and
2’ broken his leg.
3 | Q Subsequent to that time, did you ever observe
4| Coach Smith with the cast off and the crutches gone?
5 A Vell, yes, at football gemes quite often.
6 Q Did you notice any change in his physical qo!inga
7| on after his accident as opposed to ba:fore his accident?
8 A Okay. In my sophomore year, I went to see quite

20

21

22

23

24 ||

25

- a few football games. I wasn't working then. It was easy for

me to attend the football games. This year I am working. Of
course, it is not easy, but I have been to a few.

In my sophomore year Coach Smith was -- he was
always an active person. At the football games you would see
him jump up oﬁ vthe- bléachers, yvell at the football players,
pacinig back and forth, up and down the lines. I would see him,
I knew he was a coach. He wag always wearing réd and white to
the football games and was an active person.

ﬁ And this past fall, did you observe him at any
of the foothgll games? |

A Yas, I did. More often he was just standing
with his arms croased, his legs spread apart, still yelling, but
I will have to say he wasn't moving around as much.

Q Did_you have any occasion to see Coach Smith in

the clinic at any time while you were working?

ASSOCIATED COURT REPORTERS
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; to Mrs. GilLson, speaks to pecple he knows there.

20

Q Did he make any complaint that you heard?
A Yoah. A couple 6f times he came in and
complained of being tired. Sfeveral times you would hear of him

speaking of having to go back to surcery again as if he was tired

of going. | v
| 0 Did he ever say anything about pain in his knee?

A Yes, he did.
| MR. CAMPBELL: If Your Honor please, that is all

self-serving and totally inadnissible, and I object to
pﬁzsuing it any further. '

THE COURT: I think it is very leading.

MR. SMITH: I m.not‘gomg to pursue it., If I
could have 6ne mnmént, air.

THE COURT: All right.

MF, SMITH: No further questions.
CROSS-EXAMINATION _ !

BY MR, CAMPBELL:

Q Migs Kline, you are a part of the school
organlization over there in Hampton High School, are you not,
that you have just_described?

A - It is not what you would consider an organizatio%.

g W AKe 2 a4 Deriond

i
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! work as a Student Agsistant..

I
J.

| by some of the City over there, wasn't he?

| specifically. When did you start skating?

| thing, on Sundays. My father would t:ke me down there for a

‘over there at Hampton High School beczuse of his accomplishments

'little,matinee.

study hall, if you feel you don't need it, you are allowed to
o My, Smith le acrt of an 1dol of the student body

in producing a State championship tear:, isn't he?
A This year, yes, he wad. Everybody was very proud.

Q ~ And so he is a favorite and is sort of idolized

A Well, I can't say he was an idol.
Q - Well now, I understand it was when you were a
beginner skater that you did most of your falling, I believe you

have told ue, but I have no note of it, and I don't recall
A : When I started skatil g, it was like a little
THE COURT: Just tell us what age you were, if

youa can. v v z

THT WITNESS: Twelve.

20 |
2 || BY MR. CAMPBELL:
o Q So you have been skating for five years, and

B | when do you think you would characterize you got beyond the

24 || beginning skater stage?

25 A , - Ty |
. ASSOCIATED COURT REPORTERS ,
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rgto get beyond the béginning staga?

guess about fourteen or fifteen.

¢ Q In other words, it took you two to three years

A : Well the only help ] had in getting beyond the

beginner stage was when I started taking lessons.

& And that was at what age?
A Fourteen, I guess about then,
o And that was when yoﬁ started taking lessons at

this roller rink on Main Street?
A Yes. It was under June Fored at first.
¢ - And that was a period of time that you had
episodes of falling down as you came out the exit ramp, is that
correct? |
A Yés.
Q. I see, And was it back i1 that period of time

that all of this - without waiving any objections, Your Honor -

was all of this, of seeing persons fall and little children and

g0 on, at about the time that you were taking lesscns there -
fourteen or fifteen years of age?

A Well, frcm the time I started skating there

 until the time I left, it was an everyday thing to see somebody

fall.

22 |

25 Q Is théie more than one exit to that‘akating rink]
24 A-_ Yes, there is.

25 Q

' ASSOCIATED COURT HEPOHTERS ‘ 65
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always use one exit?

:\ | No, I did not.

¢ Did you have a similar experience with all of
the exits? A

A I couldn't give you onerspecifia time that I

fell over each of the plates, Therg were several plates that you
khéw you had to slow down befoie you came off of them, the one
near the snack bar, In the snack bar.there are some mats,

Q That is on the opposite side of the skating rink

from where you rent the skates and so on?

a No. That is right next to it.
Q ' On the opposite side?
A It is right next to the office is where you come

in. There is some matting there and it is very rickety matting.

It is there so, I guess, if you spill a drink or something you

don't slip in it, but, you know, you have to slow down before you
hit that matting because it is very rugged, You can't really

roller skate over it.

|

Q Now, you mentioned & girl who fell and you 3

'noticed a screw sticking up. Was that at your beginning stage?

A ‘That is when I was in the club, 8o I can't say
it was in the beginning stage.
Q But that --

A - That was after I was in the cluh.

and that would be when? I get confused about

Lo}

ASSOCIATED COURT REPORTERS

NORFOLK, VIRGINIA ]
:




206

tixis club s:‘.t.uation,‘ Miss Kline. if you can, tell me about when
it was timewise,
A I joined the skating club in February, around
; v 4
February of 1974.
Q '74. You have not belonged to any club prior to
t}nat? |
| A Not that I refnember. Like I said, my father
tbok me to different rinks on Sunday afternoons to skate little
kiddie matinees. | |
¢ Did you belong to the club when you were being
instructed by Bobbi Jones and otheis?
| A Yes, to take lessons you were at the club, and
you went to c.lub practice on Wedneasday afternoons.
& That was back when you were fourteen and fifteen
years of age?
A About that.

Q So you have been a member of some club since you

\:rere fourteen or fifteen?

'
A Yeah, not at the time, but eventually I was'a

member .,

167
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State your full name, plaaae, éir.

Kenneth Harold Mgg;ay,

Where are you employed?
01d Dominion Uhivetsity._

In what position?
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»ra-PhD in Civil Engineering& all from VPI,

Q

A

|| seven and a half years. I dil some student teaching while at'?PI

C

|| outside industry, have you dore any work other than just simply

_teaching studenta? Have you participated in research or anything

else of this nature?

_thxough NASA, Langley, and I have done work, consulting typa work,

in products safety cases.

A

Pr?fessogiof Civil “ngineering.
.1: O
A

En¢ineering from VPI, I h&ve a Master'3 in Structural Engineering)

Q

A

A

céntracté/with the University, the Research Foundation, and aleo

for local contractora. I have also done work for other lawyers

What degree or degree: do you hold?

I have a Bachelor of icience degree in Civil

A%l right, sir. How long have you been teachingp

Been teaching at Old Dominion Univeraity about
Do you have a PhD and are a Doctor of Enginearin??

Yes, sir,

All right 'uir.' In your teaching or in y@urt

Yes, sir. ' have had a number of research

: . “’%ﬁ"r\ . L C
) )"f“"'a‘@ .
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0 "D-, Murray, did you at my request visit the

roller rink out on Hain 3treet in Newport Newa?

A , Yes, sir, I did.
Q | When was it that you went there?
A ~ One Saturday morning early in September.
c Which year?
A | 1975.
o - There has beén a free-hand sketch that}wahv

introduced in the trial earlier yesterday. I will let,yuh jus£
look at it briefly, while it is not to scale or anything else,
|but is that generally what you.saw when you got out there?
| A Yes, sir. |
Q First of all, what did you inspect when you got

out there?

A I went straight to the place that I was
involved -- was the one that caused the accident. I locked at]

one and I also walked around the left-hand side of the rink an?

|| inspected casually the rest of the transition plates.

Q ) Wro was the one that pointed out where the fall

had taken place?

A Your attorne'{.
24 Q . Mr., Samith?
B 170
25

1y

A M, Smith, :
: ' ASSOCIATED COURT REPORTERS

NORFOLK, VIRGINIA




§

1

220

20

11

22

23

24

25

|
i
!
i
i

0

A

Q

A

A

- Q

A

placé;

Q
a

Q

A

- Q

(L,Ln

.'éone f them that it was?

paaéed it. There is a seat or something, We looked at one just

to the left of the seat.

A Here?

'Now, while you were doing this, did you.inspoct

the plate itself?
Did you at any time take any screws out or
anything like that?

on that occasion in September of 19752

4~JL—-——-—I—£ound&~£1:@t—o#—a&LT—these—waso—aezew%ho&eo————

Do you remember looking at this, which particular

We went in from the door on the right, and we ju?ti

Can you point on here what you looked at? ‘

It would be the one just behind the skates there,

Yes, sirg .

You ¢ aid to the left. Would it be this way? .
Yeas, sir,. | |
Around this way?

Yes, sir,
Yes, sir, thz best I could. It was still in
It was in place? You didn't disturb it, themn?

NO’ Siro

No, sir.

1

Wha': did you find when you locked at that plate

ASSOCIATED COURT REPORTERS
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| there but no screw::.

Q How many of those?

A My noteé do not show how meny were in that

? particular 'place. As I walked around ~-

Q How many were missing?’
A - In the three exits I loocked at, there were fjl.ve

holas withd.it screws,

.

Q Was any ore of the employees with you as you
made your inspection? Were they around?
A I was informed that the manager was the man that

I met there, and he was with ts during that time._

T S, Y
LA
& (13 L:_;.'Bv

.P

l 21 )

. .22,

23

‘24

_25
7
¢

v

o) . Dig you take measurements?
A Yés, sir, took a few measurements.
Q What measurements did you take?
A . Firat of all I measured the basic width of the
plates, ten inchea. _
ASSOCIATED COURT REPORTERS 4 175,
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o A1l right, sir.
A And I measured also the lip that overhangs the
wood part.

Q I don't want there to be any miéunderatanding

about that. If you would, would you please step down here in

- front of the jury?"I have a picture ldoking down on the plat%,

and I'ﬁant you to show me what part yéu mean by the lip.

A The ten inches was the total width.
Q Can all of you see?
A The 1ip is from this gray line here, which is

the plate cover with the pins bent over, and that lip thare or
wiath was approximately seven-eighths of an inch.

@ All right, sir. I am going to have you do
something fdr.me. Take £ha witnﬁss stand again.

a (Witness complies with request.,)

Q Trace wiih a_ﬁencil_on this‘colqr photoqraph,
draw a line along the edge where.you said the bend was and thén
put an arrow so th&t you can:pgt that dimension there that you
previouely testified to. _ : '

A | Yes, sir.

Q ALl right, sir. Write yoﬁr initials by the
seven~eightha of an inch.

A (Witneas complies with request.)

Q ' All right, sir. HNow, did you alsoc measure the

ASSOCIATED COURT REPORTERS . i
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- thirteen and a half inches, one was sixteen inches, and one was

you got of the three that you meagured and initial that,

area over tc¢ the center of where these screﬁ holes were?

A Yes, sir,

") What was 'hat? |

A - It was three-~eighths of an inch.

o All right, sir. Would you be kind enough to

take one of the screw holes and draw a line through the center
. ' . ' i
of it and again show that three-eighths dimension off to the

edge?

,A Yes, sir,

o And please initial that again for me.

A (Witness complies with requeét.)

Q Thank you, sir. Now, did you measure the

distance that separated one screw hole from the other?

A - Yes, sir.
Q What were they?
A They varied. I measured three; and one was

fifteen inches. |

Q All.right, sir. I would like for you, then, if
you will, off to the side just to draw a line through the center
where the two holes are, and then, not that that would be that

particular hole, but write down the three various measurements

24 A (Witness complies with request,) _
25 Q- ' ALl zLshtT—si;v——What4mm#hiJu;Aﬂu&Aﬂﬁ;ﬁ:uuu»4ﬂL—
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| approximately ten-gauge steel,

' terminology of a transition plate? What would you refer to it asp

_ plaﬁe,_ could you tell me whether you have an opinidn as to whether

is reasonable. I believe that the screw spacing is not reasonable.

|| type of structure, even one such as thie, what about design

that pla:e? Did you measure it?
£ | Yes, sir, the best I could since it was in placej

and I measured approximately three—thirt?*seconds of an inch,

Q All right, sir. Around an eighth of an inch?
A Yes, gir, right. Four—thirtj;hseconds would be
an eighth of an inch. |

Q All right, sir. Now, what would be the correct

A I think transition pléte is reaaonahle.
Q » All right, sir. Professor, based on your

t’raining and your experience in the field, and inspection of this

or not this ﬁransition plate measures up to minimal reasonable
engineexinqﬁgtandards for the purpose for which it is attempting

to serva?

A I think I have an opinion.
Ko What is thias?
A I believe the basic concept of the ateel plai:e

Approximately fifteen inchesv between screwé is too much, and I
think the fact that the screws have worked out back this up.

Q All right, sir. Now, when you go to design any

¢riteria that an engineer must keep in mind?
ASSOCIATED COURT REPORTERS 17
A
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A Okay. Firs . of all, he must consider the
function ability. It has to function properly. 'It must also
be safe in that process, and it must be economical feasible.

Q | Now, you have said that the plate éf steel, you
feel, would be acceptable. Would it be, as it is now so far as

the steel is concerned, would the width be sufficient?

A What do you mean by width?.

0 The width of the ten inches. Is that wide
enough?

a I believe so. That is, I thirk, a qﬁestidn of

functionability, I am not sure, and I did not make measurements
on what is the principal angle the plate could be so that it
would not catch the front wheel oh the skate. I did not make
t£ose measurements.

o All right. What recommendation ab you 'make‘,
since yo@ haﬁé said that the_basic steel approach is okay, to
make this £it within the minimal safety standards that you would
recommend? | |

A I believe that you could increase the lip, that
is, the distance from the bend to_the end of tha plate that is
Actually.laying on top of the wood. Thatvshould b? increased,
my guess would be, in the neighbo:hood of two inches so that you
could then put in more screws further away from the edge, and

these screws, I would recammend, be staggered, in other words,

ih a zig-zag pattern.

r
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2 X right, sir. So that there would be no
'mlsunderstanding, let me take a pad, and if you would be so kind
'just to draw a portion of a steel plate and show the ways the
screw@ should be fastened if you have an opinion. A;l right, sir?

| A o All rlght, sir. » | h
Q  “‘ While you have it ‘what would be the recamme?ded
spacing between these holes” |
A I would indicate this to be appioximately Bix
inches._' | | |
Q 1v All riéht, sir, Wha:‘would be the distance

between the center line measurements oack frem the edges?

-A ‘;' Be half an inch from each edé! or one inéh from
each end, | | | | |
Q | .~ And the total width aéross wouid.be?‘
A _ ‘Two,incheé.
o] All right, sir. Now, éign that, if you W1il,

please, sir.

A All right.

THE COURT: Mark this as Exhibit No. 8 for the

plaintiff, - o :

*\.,5'.41 EN o
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‘plate would be the screwa. As you step on the plate between

the record - so it bends up and Qown,

' goes by or any load is releasad and the plate sits back down flat

but a very slow vibration.

¢ Now, Dr. Murray, what forces create the condltioif
that caus? screws to work loose from the plate as it now exists?

A ' The only connectior between the wood and the

screws, it would bend like so.

Q You have taken a pad and reflected - this is for

A All right. It bends and the ends pull up, and
when the ends pull i;p, the screws are just gilbjmted to a tension

force which tends to pull then out of the wood.  Then the skater

again, and, of course, this i3 repeated over, and over, and over
again, and wood does not take would~ba loade very well in tension,
Q And in my language, what would you be cal.‘u.nL
those forces you are talking about?
A It would be a vibration of sorts. In a technica}

term, I think it would be called fatigue, but it is a vibration,

Q All right, sir, Now, have you previously seen

b - AdT

ASSOCIATED COURT REPORTERS . 17’;‘
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A .‘ Yes, sir, right. A N i
| ”_'Qi : When you got out there in September of 1975,
wﬁat was the condition as compared to those photos of tho‘plata
‘whén you saw it? | '

A Basically the same. I looked at these earlier,

19

20

21

23

24

25 |!

22

and I can see really no basic difference. | ;
e T e e : |
ity
g Vé-"'a
r
Q Now, let's assume that in place of the plate

that is in there we put the plgte that you are talking about,
wideﬂ the lip, decrease by at least ha;f the distance of the f
holes apart, and put them in a staggered relationship. If the
vibration forces of the rollers were to start working those
screws loose, would that be acceptable? |

A No, sir. I think at that point we would have

to re-evaluate what we havn-done.

é_ ' What_maya_cauL14gnL4kLJJHbaqmin4uithin_ynu_

)- LI~
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but still within the economical range that it should be for such

I am not sure what it is called, but it actually corresponds to

the thing where you hold the nut in place, then replace the

éasign criteria of being economical? What would b§ your nesxt
approach?

A | My approach in past work with this particle
board has béen to go ahead and insert in the particle board a
Qiastic fastener. These are the same type of things you use in

4 plaster wall. They call them lead shields or plastic shields.
|

Q v Have you done this applicaﬁion?
i A Yes, sir, I have, |
Q Has it been successfui?
| A At the preseht it has. I worked with a set of

tables, folding tables at our church, and have done this, and it

|
is holding presently.

I Q Now, if that proved not to be successful, 4o you

have any other methods that are econcmical, mayhe more closely

a job? |
| A It would he.most costly. I am not sure which
Fne'vaould choose. |

| Keeping with the plate, you are still using a
Lteel plate, would be to go ahead and cut it out, take the plate
fut, off-cut anothar slot with the screw holes, drill those

through, then use wny new nut from the bottom, or use a new nut,

. . ’ ' " NORFOLK, VIRGINIA . l 7 r)
| | B




230

and then hook 1t down with that.

Now, the problem there is that you can't got to
the nut. Once you put the plate over it, everything is covered
and it would take some time and a littlavbifvof effort,

Q : - Im there any other method that you considered?

A Another way would be, I think to throw the

steel plate away and make a wood blo«k transition that could be

bolted or anchored into the concrete floor before the particle
hoard.

Q In,considariﬁg this, have you made any sketches
or drawings that would illustrate what you have been speaking
about?

A Yes, sir.

0 I ask you whether or not this is the drawing
which you have made.

A ,Right.__it is.

aroelsal,
"‘"aw’:::w?":

THE COURT: Mark that as Exhibit No, 9 for the

Plaintiff as part of the evidence.

B
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BY MR. DAUGHERTY i

suggested to a plate with a wider lip, what aeffect’ would that

| reaction at the screw hold, and then therefore less chance of it

Q If you choose to add this many screws as

have on the vibration in the plate itself?

A Okay. Sznce the major cause of the screws
pulling out is the deflection that occurs at the end, it tanda
to pull up, then if you decrease the spacing of -he screws by
ocne~half, then you in fact reduce the diaplaoemant by one-eighth,

which would mean to me that you would then have less force, less

Q@ What would be the amount of the reduction of
this vibrating or this bending force? v |
A Theoretically an eighth, but I think,practidally

we are talking about samething like less than th.s, maybe a £ifth.

16 Q All right. That is of the totsl forces?
17 A Right. | . o
vﬂ"' S o ) . ‘ e
‘ at
181
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Q

‘that you made a careful inspection-of the one exit across from

| the skate rental area, the one exit that is'in question?

y. \

NO 9 Bir 3 v_

Do I understand from the plaintiff's diagram her%

Yes, sir

ASSOCIATED COURT REPORTERS bvlﬂ‘zae
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i
Q . So on the weai: end of the building, you just

'9, examit;ed thosé three, and the two you just made a 'curaOry pace,
1 is that right? |

2 - A ~ Actually, the one towardé the back of the

2 b&ilding, I looked ét' very closely because it had a ga» large |
23 || enough for me to get into to do the meéaéﬁranents without pulling

anything up.

gl
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Mr. Smith complains he fell down on, 4id you get down and look at

2 4 it gf an angle,vor did you just make your observations £rom

3 || standing up? |
/4 A ~ No, sir, Ivgot downldﬁ my hanés and knees.
3 Q You got down on ycur.handa and knees, but you
\ - ' _

6

did not take the plate up?

A No, sir.
© ° - ?.?: '\""A’D
. G'a' v ""('g Fy Wlt‘»
N - Q You have previously testified, I believe, and

made aocme notétions on Plaintiff's Exhibit No. 7, you have made
mention of the fact that you found scréw holes without screws inv
tham, is that correct? |

A Yes, Si;.

L. ~
IR EEA A
ey @

Q In this picture where you have drawn a line,

there is a screw in the plate, is it not?

A ~ Yes, sgir,
Q And that is adjacent to a vacant screw hole?
. A Yes, air.

SRS
0“"\3"‘;” b

tL 184
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o Now, where you have this line hera,_that is

drawn across the screw head, is that correct?

A Yes, sir.

Q _ - Next to it is the vacancy?
A v Yes;-sir. ' f !
Q _ Also at the other end of the plate as shown in

this picture, there is not a vacant hole and a screw right next
to it?
‘A Yes, sir, there is.

Q Do you remember, are these the only two vacant

| holes in this plate?

A I do ﬁot remember if thef were the only two, no,|

eir.
| o Do you remember thal: wherever you found a vacant
hole and ﬁext to it there was a hole with a screw in it?

A There was at least one place on one of the.othor
transition ramps where there was a acrew'miaaihg and no adjacent
screw, | |

Q But not on the transition plate in question?

A No, sir.

NS
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Q Now, did yoi: notice that when the plate is
installed here, you look at it from an angle at the end, the
plate does not protrude out }eyond the bumper that sits on the

gkating surface?

A I did not notice that, no.

Q You did not notice that?

A No,

Q Did you notice that if you lengthen the plate

that it would project itself into the skating surface area or

into the off-skate area?

A _ | Right. It would have to project into the
skating area a little bit farther than one inch further than ;
what it is now.
Q Vould that not perhaps constitute a hazard?
| A It would if nothing was done., I think that you
would have to either -~ when you;put the epoxy coating on the
floor, that you put it on the plate, too, right there to give a

U
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15

- away from the strength, but the loads are straight vertically

) AI1 right, 8ir. Now, backing up, 1f you
countersink the plate, wouldn't}you take away from the strength
of the wood, the particle board? | |

2 . Quite obviously, if you remove wood, you take

and I believe that what you would lose thére; an eighth of an

24

inch, would not be enocugh to cause any.moié problﬂms.
R m,'i;'é
°"cv o WI‘;_‘
- Q Are these plastic fastenérs'that you talk about,

would you not have to Eors out the particle board to insert the
plastic fastener inte it? |

A | You pbssibly would have £o. I have found that
vhen a screw works out, it has in esaance'béred out a hole in
the particle board.

Q - How would you install the plastic féateners{qa
that it would stay in theie? |

A They just slide in and the screw goes into the

| plastic fastener and hooks it into the thing. It expands.

| o | You say that would hold better than just a plain

. BCrew ih the board?

A After the screw has worked oggt;zggg

L’\r-
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4 || consultation with wood blocks at a gkating rink?

5 A No, sir.

6| - Q- | Now, in order to have the proper transition,, you

T would have to take wood blocks that thinned out on one end, would

8 .you not?
9 ‘ A © This is_ccrrect.
1o Q And if you did that, would you not be reducing

the strength that you have as opposed to thé-tempered steel plateF

Sy A The thin piece of wood would have lass strength

31 than the steel, yeé.

14 . '-Q o And with skaterse going across that transition

plate, going on and off tha’akating aurfacé, wouldn't that

tapered edge be subject to splinters and chipping?

A ’
17 A Yes. You would have to do more than just put
the thin edge there. You would probably have to protect it in

scme fashion with an aluminum strip or making it a little bit --

|| not taking it down to a sharp knife edge, but leaving the eighth

21l of an inch and three-sixteenths of an inch just like the steel

’~’“,22 plate.



maintenance problems, could it not?

.ﬁhe'réason why I stuck it laét.

0 | -~ the ‘wood block could pose prohaems,_ R

A Yes. I think it could pose problams. That is

0 ‘It was not the first on your 1list?

¥ No, sir. The steel plate, I think, would hﬁ

ﬁirst on my list.

sfrelsals v
0"“ eé‘ 9 o .“;v
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This transition plate, did you examine it closel]
at the Roll "R" Way Rink to determins that one end of that plate
was not fastened?

A That is correct. It slid on the carpet.

0] Do you know vhy it is not fastened?
A Yes, sir, because wnod tends to expand with

moisture and with temperature.

9
20
C21
22
23
24

28

S~

Q The wood block that you have shown there in the
diagram is fastened in that very area that we are talking about.

A Yes, air, but it is not fastened to the rink
floor. It is there as a gap between the rink floor and the block;

Q - Wouldn't that cause a problem?

P I don't believe so. Regulﬁr roller skate wheels
would r§1L over an eighth or a quarter @f an inch gap. It would
be a noticeable condition, but without a problem,

Q : You say an eighth of an inch gap or a quarter of

an inch gap wouldn't cause any problem?

-,

-~ ol I

A I have not skated that m ch
ASSOCIATED COURT REPORTERS | 9 @
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i || that it would not cause much of a probiem."
— 2|l Q You have never had any problem in installing

' |

3| wood block to a wooden skating floor?

4 _ A No, sir.

P L]

Have you ever skated on a éi&ewalk, Professor?
ers, sir.

What is}the gap in a 3idewa1ﬁ in the concrete?
It haa:got to be at least a quarter of an inch.
Did you have any prdhlem? | |

‘No, sir.

@ ‘\) A
€ Lo AND s
vé\p sfl,\s 4
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Q  State your full name, sir,

A 'Al_frved H. Hughes. ;
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247 |

of tennis players. How would you judge him?

things, and that is the way he taught the boys. |

forward and ‘bakwards, and to keep up with the gamm you have gbt

| -to.move and you have got to move fast,

e _ What kind of a,;ennia player -~ first of all,

what type of a player was he? There arelmany different kinds
A , Well, Mike is a Bcrambler.A He would go aftei

o What would that involve in physical movementa?
That sounds like a simple question, but what does it mean to be
a tennis nlayer? |

A Wéll, a tennis player has to move laterally and

1 nz\;\r\“q

o ,.-
ot » & \

0 Now, when you watched -~ first of all, bafore

April of '74, you did have a chance, apparently, to observe Mike

| Smith and his_activities?

2 A ' Oh, yes.

22 Q - Di¢ you ever see him as a football coach, for

23 example?

24 A‘ I czrtainly have..

2 Q _How was he with his bady, his physical ahility? |
S ST yg3

Ll




pid you notice any diffictflty at all, Mr, Hughes?

A
- Q

A

Q.

A

Well, not until he had this accident.

Before that?

Bef>re that he was never still.,

How about since this accident?

Well, when I knew that that had happened, in

fgact;, I used to drive down to Hampton High School. As I say,

we are close friends. I would drive down and I know that when

he was walking arourd, I noticed on the ball field, because I

did see quite a few home high school games, that he wasn't

moving like he used to move.

NN
cnonla
@ e
3 RS
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State your name, sir.

My name is Frank Johnson.

[
. .

DTSR
L d
RN

L e Q Where Are ycu employed, siz‘_-?v
17 A I am anploy? da by»the School ﬁoard for the City
18| of Hampton and I am currently at Hampton High School. ' !
9y Q " And vhat is your position at Hampton High Sclfx?ol‘
!jfﬂmm A I am a f.eache:-—cbach. |
Q And what sports do jrou coach? |
A Football and f)asketball. |
Q WM

ASSOCIATED COURT REPORTERS
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fes., II ém.

With Coach Smith?

Yes, I am.

Do yqﬁ know Cbach Smith?

\knrwﬂL

How long have you known him?

* About seven years.

ASSOCIATED COUK I’ KEPUHK I EHS
NORFOLK, VIIRGINIA
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kil ‘Q How was it that Coach Smith was one of the best

22|l eoaches you s#w? Why would you evaluate him that way?

23 | .A -Well, at Hampton High Schbol we have a philoécphyf .
N 24| show, then tell, dezﬁonstrate, demonstrate, teach, re-teach, teach,

25
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Q - Is that Coach Smith's philoaophyi?

A That is the entire coaching staff, He happens
to be at the head and that i: what he beliéves in.

Q Have you ob: erved him instructing ‘the players in
any particular exercises or c‘:rills? |

A ' Yes., Coach Smith is -~ when I was — I would
consider a épécialist, and an expert in. _linés and defensive
linebackers. | |

Q What kihd of activities are involvéd for a coach
to dg&nonstrate or, say, 'influmce_blocking by a lineman?

A okay.v It involves a crcmched pbsitidn, | ugually

a three-point stance, two-point stance, or four-point stance, and

at Hampton we use only the four-point stance. That is where the

'players are on both hands and both feet.

Q And as a coach, he would have to get cown on the

ground and then go through the procecure of a block?

A Yes, he v:ouid. '
0 What does the .coach have to do to demonstrate a
linebacker's latérai pursuit? v L !
A okgy'. Lateral pursuit is usually done from a
standing-up position, two-point stance, and 'you' have to move

laterally by shifting your feet from side to side very rapidly

in order to intercept a play or to stop a pliy going to what we

call the flats of these for each play.

Q | Would Coach Smith demonstrate thism activity? |

ASSOCIATED COURT REPORTERS
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your leg is used like a wheel, and the knee ie the hinge joint

‘because there is a lot of stress and strain there,

A Yes, he would.

Q | Are you speaking of before or after his accidentP
A I am speaking>of before.

Q Has there been A change‘in his activities as

coach since .his aceident?

A . Yes. Coach Smith -- it is kind of hard for me
to call him‘Coéch smith because I call him Mike all the time.l We
had to get anothér coach we have w|p1§yed. We have on our staff
another coach that handles the linebackers' assicnments because
he doesn;t have this mobility any more. He can't get out there.

Q Can he get down‘in a fbur—point stance with an

offensive lineman?

A - Not comfortably. |

0 Has: he done it and been unccmfortablé?

A He tried.

Q Has he worked with your specialfy teams at allvz
A | Yes, sir. He handles the punting and he had to

give that up. So Coach Tyson and I, we have been working on the
kicking game for the past year. )

o His punting activities, that puts stress on a
kneé?

A It definitely does. Say, when you punt the ball)

Q Subsequant-to hisg accident, have you-observed ——
' : ASSOCIATED COURT REPORTERS |
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Qbach Smith undertaking any activitiés to improve his log?

2 A Yes. I came down to Dr. Kretz, Dr., Kretz put

him on a rehabtlitation'program. 1 have'parsbnally worked with
"him to try to rause quick recovery in his accident. He has a

program that he does at home, and he has a program that I have

{i; helped him run through at school.
. & |

Q You testified that you heiped him, Are you

aln of .- "
U’A% 0""'3 ‘*6‘ .
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Q Just one final question, cQach; Whil:2 you were

working with Coach Smith in his physical therapy program, did he
ever exhibit any pain or discomfort? |

A : Wéll; you know, I have_been coaching a long time.]

‘Thevonly way to register pain is to move the muscles and watch

-the face.
0 Did you watch his face? '
A Sometimes that man ~- I can recall two times I

had to make him go ait down when we were getting ready for the

championship team, and his legs just went. So he fussed, but I

finally got him to go over and sit down, but he is a very
| energetic person. He gives you evervthing he's got, ard I know

that two times that I have seen him physically just his legs just

— S Y

o tr ) ) .
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o - State your full name, sir.

A Vernon Edwin Duckworth, Jr.

L Rickwoxth. here are—y
ASSOCIATED COURT REPORTERS
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R Fox the Ham ton School'System at Hampton High

|
School as assistant principa..

Q Can right, ir. ‘How long have you been employed
n the Hampton High School s stem?
A I have been in the ‘lampton School System since
961, the fall Qf'1961. |
YQ o Have you, in this position or otherwise, come
© know Fike Smith, Coach Smith?
A Yes, I have. _1962, that is vhen I believe he
Came to work there. I wag_tuaéhing at that tiﬁe.
Q : You were a ‘eacher at that time?

Yes, sir.

Aré you friunds?'

Yes.

v 203

(= U
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‘exception of the time that I was awav at graduat'ev saciwol, and

. : , ' ‘ I
Q All right, sir. Now, how frequently do you come

in contact iﬂith Coach Smith over these years that yoi have seen

him since the carly sixties?

i

A Well, I have seen him almost every day with the

when I was Associate Study Superviabr, and I would see him when .
:.m ton _at that time, but duxi

_ 1g this time’
ASSOCIATED COURT REPORTERS .
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AP

‘of assistant prinecipal, I see him every day.

Q@ Have you observed any change in him since this

year of April of 19742

-

in ‘a lot of pain,

cem v ey w e

A Yes. He has a limp and I am pretty sure he is
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am "  State your name, sir.
Robert V'S'tYer.
Mr. Styer, how are you empioyed? _

L” I am self-employed.
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Q How long have you been in that business?

A Since about 1949,
Q ~ What is your background in the skating industry?
A For about. the first fifteen years I was a pro,

taught roller skating, anc since 1963 I have had my own rinks

Q - Ipn your capacity either as a teacher or in éhe
buaineés of runnihg the roiler skatinq business, have youvhaq
experience in installing floors, skating surfaces in roller
skating rinks? |

A Yes, sir, quité a few,

Q Ate you in fact familiar with the defendant's

operation on Main Street?

A Yes, sir, I am.
o Did you participate in thevinstallation of that
floox? | B |
A Right. I helped lay that floor.
0 Where have you been consulted, what areas h;ve

you been consulted in in installing roller skating floors?
A Well, in our own rinks we have a floor 1d-nt}cal

in Petersburg, Virginia. We have floors identical in the

Washington area, and also the Pennsylvania area.

Q .Sc you have worked with1several rinks?

A Right,
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On this diagram'there are several things that

have héen'markad as exits. Now, in a roller skating rink, whén

| you leave the skating flocf and go to what is known as the off-

skate area, what is the transition method to get frem one level

to the other? What is used in the industry?

A

- Q

A

Usually a metal plate.
Why would you use a metal plate?

Well, when the wooden floor is lald, regardless

of whether it is a vall or pipe or what have you'around, you have

an inch, an inch to an inch and a half gap betwcen t&é skating

Q
shows -~

would,
A
Q

talking about?

~area and the other area for expansion and contracticn.

Now, you say a gap. Let me show you a picture,

Mr. Styer. This is Plaintiff's Exhibit No. 7. This picture

Core on down here in front of the jury, if you

(Witnass complies with request.)

This picture shows -- this is the will you are

24 A Right. That is the wall around the edge.’
25 Q What is this board? .
ASSOCIATED COURT REPORTERS L
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| must leave an inch to an inch and a half gap. IF you use &

A Kick board, prevents .the skate from .h;‘t.tti.ng the
block. |

Q And you refer to a one-inch gap. Where would
that gap be? |

A Well, that would be under this board here.

) Under the kick board? |

'A - Right, for expansion and contraction.

Q Why would you have to leave the gap?

A ~ Expansion and contractian.. Any wood you use,

regardless of what kind of wood,v it expands, and therefore you

| maple, I would say an inch and a half. Particle board, I would

say an inch. _

e Could a metal plate be put in if this were a
typical situation? | |

A Your metal plate will run pretty flush with your
board here screwed onto this, which is the skating floor, and
left free on the 'of,f-skatih.g floor, and, again, it is free
because of the movement.

Q Have a seat back up there.

A (Witnesa complies with request,)

’ : i
Q You say that other end is free?
A The other end would have to be free or it

wouldn't survive its purpose because it has to expand and

A

contract, - , , —
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| an inch and a quarter to two inches depending on what you are

g Now, 1s this plate which you have described,
what is the conatruction of this plate?
A Well, usually we use an eighth of an inch metal,

and we put a slight bend in it. Tho floor can run anything from

using, and in this case there is about an inch and a half, and
we put a bend in it so that you will come off easy instead of
a harsh drop. |
Q  What would happen if you had a drop coming from
tﬁa skating surface to the off-skating area?
| A Well, a step is not a good thing unless it woulq
be a big step. In other words, we are talking about maybe an

inch and a half, and that would be & hazard not to have a ramp.

20
21
22

23

24 ||

25

Q o All right, sir, Ncw, Mr., Styer, there has been
testimony in thie case that you could possibly use wooden ramps.
Have you had experience in trying to use wooden ramys?

A | Yes, sir. We have used oak, .which is about the
hardest wood to use. Even that will splinter, So once it
splintexrs, of course, then you got a problem agein. You have
maybe as high as a.n inch drop. |

| Q In your opinion, sir, as an expert in the
skhting field, would you or would you not employ wooden ramps
to go from the skating surface to the off~skate area?

A ‘We have tried it in two places and eliminated

it m DO T B B & - ABE THOTA. ;):.,‘ .

+ {
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hypotheti tal queation. Suppcse that you have a metal plate made
of tampered steel approximately nine feet in length, ten inches
wide, and :I.t. is an eighth of an inch thick, and that it was
installed in an exitway from a skating sutfa.ce constructed of
particle hbard, and that the differmce in height between tﬁe'
off-skate area and the skating surface was approximately one
inch, and that the screws securing this plate to the floor had
been rdnbved, that is, all of the screws, and that the skatexs
were using this exit. In your opinion would the plate raise up
8o as to become a hazard to a skater?
MR. DAUGHERTY{ Objection, Your Honor, on
- several grounds. PFirat of all, the man has testified
he was a akater.. Hae aleo testified he has installed
floors. The man may ba a fine carpenter and _he may have
installed ten thousand floors, but that doesn't make him |
qualified to design them. So I challange his
qualifications as in expert to answer such a question.
Number two, this is the first time I have heard
the introduction of the words "tempered ateel”. In some
other questions all we have talked about is the fact,
| Secondly, I would want to know something about
his expertise so far as what wuuld happen with steel,
which was the direct question asked him, and for these

| reasons I ohjact.
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BY MR, HANCOCK:

are talking about now, particle board floor?

THE COURT; Well, in your hypothetical quosticn.
I noticed you say a plate in there which has no sorm.
We don't have that from a factual standpoint from the |
evidence, do we?
| MR. HANCOCK: Your Honor, I am driving at the
point of what would happm if the plata did not have Jny
screws in it at all. 'There ‘has been teatimony that the
plate was secured down, but I thinkI am entitled to ghow
what the plate would do if all the screws had been taken
out of the plate.

_ MR.‘ DAU@ERTY: X would like to know where his
expertise is to testify.,

THE COURT: Before we let him answexr that

question, 161:'3 see if you can_qualify him as an expert.

i

Q. X'_!rv. Styer, you previously answered my questions
that you have been in the skating business since 1950, is that
correct? |

A Yes.

Q Now, I will ask you, have you been employed ia
a consultant to install skating floors and ramps in roller

skating rinks with this particular floor, that type of floor we

A Yes, sir. The type tiiét is used in this rink,

A1
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| || plus several other rinks, is act:xallyhy design.
2 o Your design? |
3 A My design.
‘ Q All right. How long have you been lesigning
5| roller skating floors? - |
6 A | This was the first one that we put down. |
7 Q ‘How many years have you been designing floors?
8 A We have —-

10

2§

22

23
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BY MR. HANCOCK:

~are always locking for something bettot. Everybody lias used a

_method of gluing down, using a type of glue and gluing it to the

MR. DAUGHERTY: Your Honor, thias "w:" is a
rather collective word that I can't quite attach. We

are {:alking sbout this man's qualifications and what is
his education. I want to know his experience in the

actual field, where he got his training. I can design
~a floor and I am not too sure it would be too good, but -+

Q Mx. Styer, would you tell us what training you
have had in the field and in the design of roller skating floors?

A Well, being in skating all my life, naturally we

maple floor for yéars. It is very expensive. What ve were
looking for was something, you know, cheapar to use .0 put into

rinks. A particle board floor has been used in the midwest in a

ASSOCIATED COURT REPORTERS |
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floor. I didn't particularly like that type of method, I felt
that my entire business relied on glue.. A So we, let's say, played

around with different theories of glue, put it down, and we felt

_that by cutting our own grooves in the board and pﬁttinq a spline

in it that this way we had one =olic piece of board that covered
the entire floor.

o} You say "we", Mr, Styer. Did you do this?

A Well, I 4id this primarily myself., It was my
own design, right.

Q Your own design?

A A man by the name of George Williams has laid
quite a few of them with me. When I use the word "wo", I would
be speaking of him also. The design was mine.

MR. DAUGHERTY 3 Iv h.ave had no cbjection to the
fact that there are scme Temblin sheets that are splined
together on the floor. We are talking zbout transition.}
We are talking about asteel with or withcut screws. We
are talking about knowledge >f steel and how it works.
We &e talkihg about vibration forces. We are talkin?
about the flexion forces and that i§ ‘what the question
is. I am not talking about the fact that he got the
Temblin, I don'‘t even challenge the 'I‘arblin on the

floor.

Lm.'I-mNCOCK: I haven't asked him exiything

ASSOCIATED COURT REPORTERS “ o 2&&‘ )
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- you have an eight-inch block wall with the metal plate laying

. about the fact that he had a steel plate and certain
qualifications about what it would do, and he has
objected to that, and I think based on the evidence I
ain entitled to go erward.

THE COURT: We will let him go ahead in
reference to the plate.

MR. DAUGHERTY: Note my objection, Your Honor.

BY MR HANCOCK: |

Q Let me give you the question again, Mr. Styer.

Suppose you have a metal plate made of tmaf@d

steel approximitely nine feet by ten inches by one eighth of an
inch thickness that was installed in an exitway from a skating
surface constructed of particle board, that the dif.ferﬁxdc in
height betwoen the off-skate area and the akating surface was
approximately one inch, and that the screws securing the plate
to the flocor had been removed, and that skaters were using that
exit. . In your opinion as an expert, would the plate raise up

80 as to become a hazard to skaters?

A - In my opinion, without any screws, it wouldn't
move,

Q ~What do you base that opinion on?

A | Well, .;I.f you look at your picture again there,

rimmmmmmﬂwmm

ASSOCIATED COURT REPORTERS

' . NORFOLK, VIRGINIA o ul. 213




294

o L

side. So that moves the load forward and backwards. 'I'her plate
is heveled 80 it lays on the floor and also. lays on the other
part of the floor so that aven if it were faatened to the wooden
part, it has t»> move, but with that hevel it would definitely

move either wa e

m -
afsnlonta
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CROSS-- EXAMINATION

Pt
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Q . Mr. Styer, I would like to wplo:re just a little

- bit w:lth you y« nr background.

You told ua, and I am not trying to challenge
your educution‘ but certainly as one of the qualifications of an

expert, how old are you?

|

19 A I am f£ifty-one, | |

20 Q Wéii, I am of such an age. Where did you go to
2l nchbol? |

22 A Lancaatér, Pennsylvania._

23 Q ' What is your education?

24 A High school.,;' |

25 | Q A *a;4ih14gnLJunnhLdeuuLJn_higm_nchnnl2

-
P }

N 2 s

ASSOCIATED COURT REPORTERS

NORFOLK, VIRGINIA ! . m




General course,
No engineering? -

A - No.

Q Now, did this collective "wa“ that you have

used, and I’ ‘am going to use a collective "you", or let me say
"you all", qonsult any engineers or designers, men with train;!inq A
and college educations in the design criteria ,that you put i.n‘ the
roller rinks there aad in these other cities where you oporatod,
or did you do this yourself?

A : I did it myself.

I ' Q Now, when you say you were a pro in the business)

12| you were a skater, teaching, running roller rinks?

3 13 A No. I taught.
14 Q You taught? o '
15 A -1 taught for about the first fifteen years from

161l 149 to ‘62,
7 Q In other words, you have quite a bit of ability
18\ as a skater, then?

19
] A Right.

ut 217
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Q Ml_ right, sir.
23 thiL particulas buéihe.sa we are talking about?
24 A No.
25 Q- vou have a maintenan
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you own and rua?

A Oh, definitely.

Q What is the purpose of the maintenance? 1Is it
a written check?

A My.manager -~ we have a manager in each rink,
and we meet in t'hev Richmond araﬁ’. We meet every Monday momifxg.

i
That includes five rinks.

Q _ Do you have a written report of maintenance
problems? |

A Yes, air, } .

Q Now, when jou have a problem, anything happens,

do you want it noted?

A Definitely.

Q And the reason you want it noted, and in writing

is so.that if raqinet!_zing keeps occurring, you can correct it, don']

you?
,A _ I would say so, yes.

@ Yow, if you had a manager and you had a kind of
corporaticn that we have éut theré with this steel plate and ;the
Temblin floor, and at the lower level the carpet, if the screws
eohtinuoi;aly kept coming out and the’ wouldn't hold, and you had
to put bigger :crews in it, wouldn't you want that noted in your

maintenance report?

‘ A I would say yes.
* e u_found that that existed, that these

-

1 1.
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screws kept coming out énd they kept having to be replaced, you

would not then seek another way of securing thgt plate down or
something to stop that condition? |
| A = Yes, sir.

Q It is true as an expert skater that you get a
quarter inch, but if you don't see too well, you can tfip and
fall, can't you? | |

A No. We don't usé a quarter inch plate.

Q No, but if ybu-did stop sametime going up a

quarter of an inch, you could trip and fall? -

A Possibly.
Q | Even you?
A Even me.
Q And you are a gbod one?

A I would say so. : ;

-
%gﬁu‘ €3 m Ty

V’g“a; D’"é’o} "’A‘
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A

Q

A

Up 80 a quarter of an inch stuck above the surface, that could

present a hazard, couldn’t it?

want that kind of system staying there?

If you had a quarter inch screw and it raised

Yes, I would say.

If,you had one that kept raising up, would you

Nb. I would definitely put it down.

| g
2 G Q_
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rink?

L]

A I haven't been in that rink for four or five

_ yéara'.

Q You came down here and f_.estified as an expert,
and the last time you saw it was four or five years ago?
A Yes, sir.
| Q When you were out there four or five years ago,

I am showing you a black and white picture and & picture with no

color to show the edge of the strip from the skating area beside

you. Do you see those photographs?

- A ‘ Yas’ Sif.
o - Do you see that the edge is raised?
. o {
A I see that the edge is raised in this corner,

but I also see on this picture here there ié something under it.
Q " What do you think that is under it?
‘A Well, that I can't say, but something is pushing
it up over here.
Q Well, if you saw that kind of a transition pl;ate
i

or whatever in your skating rink with something shoved up f

underneath that thing like that, would you let it stay there

1like that?
22 A | Nb. What is under it should be removed.
3 0 What would you call it when that transition
{ 24 || plate is raised and that stuff is under it? #\t
i 25 A Well, that would be a hazard. .
S e .
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Incorporated, and Quinton Corporation.

20_1 and algo we install particle board fJoor systems and sound aystemf

.'within the rinks.

does that mean you?

State}your name, sir,

Louis Quinton, Jr.
Q 'Mr. Quinton, how are you eﬁployed?

A I am the president of Roll "R" Waf Rinks,

Q And in being employed that way, sir, wvhat is the
nature of your business? ‘
p. We operate roller skating rinks in Pennsylvania

and Virginia, and the Quinton Corporation is a consulting firm,

Q When you say "we install particle board floors",

A That means me. I speak in the "I" as a non-
important;mnrd_aa;LJuuijught. , | .

Ve
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\oQ How ‘nany years haﬁv’el jou been in the roller

akatiﬁq business? |

A I atarted teaching roller skating in 1962 when
I was in New York with the Military, Emd took over the management
of the roller skating center for the Army that was run by the
American Youth Activities in Frankfurt, Germany, and upon my
return to the United States, I went o work as a marager in
roller skating rinks, and in 1969 I went into business for my:self

Q All right, sir. Whan you went into business for
yourself, what did you také on? |

A B I started with a sketing rink in York,
Pennsylvania, and we now have rinks i. Pennsylvania and Virginia.

Q Now, yéu havev testified earlier that you ha.é
done some consulting work.

A That's right.

Q Who have you done consulting work for and in
what nature are you a consultant?

A Well, I étarted the consultant work about two

market surveys, the establishment of new skating centexs for

years ago, and we do a wide range of consulting in respect

other people along with ourselves, or in addition to ourselves.
We also do consulting work in the form of operations for the
skating rinks and bookkeeping methods, all axeas of operations

of roller skating.

Q What ut the 7 i
ASSOCIATED COURT REPORTERS .
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A Thic is a separate part of the Quinton part,
the accolade division, and we physically install roller skating
Eflc:u:n:a made from particle board, only from particle board.

Q How many floors in the last two yeirs since you
have been a consultant have you participated in in an installing
or consulting manner?

A Oh, I would say approximately a do:zen.

Q Now, when was the operation here in Newport
News started, the one on Main Street?
| A That ope ‘ation opened in May of 1971,

Q | Are you familiar with the installing of that;
f.ioor and ‘that operation?

A Yes, I an. We .mrkad on that floor.

Q Would you tell the jury how you are familiar

with that operation?

A Well, that, I think, has been previously brought
oﬁt. That was an old building here in Newport News that had been
used for many, many purposes, factories, arxmories, the Postal‘
sérvice, I think, was in it for a while. It was owned by Mr,
Phillips here in Newport News, mid I approached him many years
ago on the idea of establishing a roller rink there.

| Q When you toock over the pramises, sir, what did
you do?

A We just about completely rebuilt the building

NORFOLK, VIRGINIA
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to that building, really, is the exterior walls and the heating

plant,
Q Would you tell the jury whether or not you were

present for the installing of the floor?
A ~ Yes, I was physically present.
o} " There has been a lot of testimony about a moii:al
plate. Do you have that plate here with you?
A Yes, we do. |
MR. HANCOCK: Your Honor, can we have Mx. Styer
help mé go out and.get this plate?

THE COURT: Yes.

BY MR, HANCOCK:
Q Now, Mr. Quinton, you have seen me bring in a

plate. Can you identify this plate, sir?

a Yes. That is the plate that covers the exit in
qu;testion.

Q The exit that is the subject matter of this
liitigation? 1

A That is true.

Q. Can you tell the jury whether or not you were

present when this plate was originally installed in your building
A That's right, I was. I bought the plate from a

local steel man here. I can't remember his name offhand. He is

_up on Warwick Boulevard.

3
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which end of the plate is which?

o} What kind of steel is it constructed of?

A It is tempered steel.
Q Would you tell us whether or not that is the

sameé plate that was inastalled when you opened the rink?

A Absolutely.'

Q Mr. Quinton, could you come down here, sir? i
A (Witnesa complies with request.)

o] There has been some testimmny about some

additional holes in this plate. First of all, can you identify

A : This is the end in question., This is the west

end of the plate, ,

Q All right. The one facing the jury?
A True. That is the cast end of the plate.
Q Thank yoﬁ. Now, there appears to be some scraew

holes in the west end of the plate. Can you identify those and
téll us what they are?

A ~ Yes, sir. These are the origiﬁal hdlea and hole+
that were drilled in the interim, and we have a - there was
originally one hole there. We then put the additional holes in
it at the time we needed them to reduce them when they were

tightened.

LU pon



20 |}

2i

22

13

24

25 |

R e

aloel o
. '!g\x; oi’k.’;'-q :J"“ w

Q@  So on an average since this has happened and

shortly before, Mr. Quinton, how'oft@n would you say you had

|

been in the Main Street roller skating rink? | |

A Numerbus times.

Q Have.you in fact inspected this plate several
times? | |

Alr Yes, after we leased the facility. In fact,

wa have a general inspection scheduled this week and have a

Jdroughout N18 whek

ASSOCIATD COURT REPORTERS . .
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Q All right, sir, | Now, going‘back to our original
question: How frequently have you been troubled in the Main
‘Street Roll "R" Way Rink with loose screws in the plate?

A I think the plate shows that itself. We have

had in this particular plate to drill additional hol:s, one hole

| here and one hole there and another hole there on this ane end,

and that is the ext'erit of ahy trouble over a period of five }years
we havevhad with that on any rink.

Q . Now, I want to see if we can demonstrate it to
the jury here, the flexibility of this plate which has been
Vtestvit‘ieﬁd to. According to the pictures which have been
introduced, this is the end, you say, nearast the Jury Box, that
is in question? |

A . Right, o

Q . Now, I am gbing to sténd oi; this plate
approximately right herxe, which is in accordance with vhat the

pictures show that have been shown to the jury. I want you to

bt

| 1ifg. that end of the plate up and see what happens.

alonel- 2,
LA &y e )

4

Q Now, I am going to stand midway, and I want you

to do the same thing, Mr. Quinton.

— ASSOCIATED COURT REPORTERS
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Q | Again .
a (Witness complies with request.)

o All right, sir. Now, if you will, go back up

to the witness stand,

A (Witness complies with recquest.)

Q You have told us how long that you have been in

§

the field of roller skating, since 1962, I believe.

A That is correct,
- Q Would you tell us of your educational hacquomd#?
A Well, I have a high school education. I took

some courses at the University of Maryland when I was in the
Service in Business Administration. That is the extent of my

formal education.,

" e g - - - ——
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Q Can you tell the jury approximataly how rmuch
‘difference in height in the Main Street roller skating rink there
is between the skating surface and the off-skate surface?

A The actual difference in the wood is an inch and
an eighth., I have heard numerocus dimensions here, biut the actual
wocd at that particul& facility was one and one-eigl.th inch, and
beneath that lumber i3 a tar base on concrete and fifteen-pound
felt paper, which is just a normal tar paper that you use on
roofs, and it is a weterproofing measurement under the particle
board systems. That tar paper is very, very thin. I would think
that it couldn't rais2 the floor more than eight-sixteenths or an
eighth of an inch.

Q - All right, sir. Now, you have heard tentimo;ny

here today about some wooden blocks to be used as ramps as opposed

to this metal plate.

Cou Ld you‘ tell us whether or not you have had

any experience in the field in using wooden rampa? '
A We iave not personally installed the wooden
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' jury, if you know, what type of wooden ramp was installed and how

|| long it was installed, if you know?

been vused and were not a successful type of installation,
o} Do you have a personal knowledge of that
installation, Mr. Quinton?
A Yes, I do. It is in Pasadéna.‘Maryland.

Q Could you give us an approximate, or tell the
[

A The type of wood I am not familiar with, but I
know that the ramp only lasted for be ween thirty and sixty days,

and it had to be covered with metai.

20
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‘rink of countersinking this plate into the particle board that

——,

Q All right, sir. Now, there has been some
testimony, I believe, by Professor Murray when he suggested as

an alternate to the method that is used in your roller skating

we have been talking about.

Now, again based on your axperience in the
field, what you h_avevdone,f could you tell us whether or not that
would wo_rk,' that method, if you countarsank this plate into the
surface of the particle board?

A The matter of whether it would work or not is
one thing. I would take exception to the amount of strength you
would lose in this particular board by doing =o. I believe he
noted there would be a twelve percent loss of strength. I would

say, after working with this board for a number of years, that the
loss i'n. strémgj:h in that board c_:raatad by that countersinking

ASSOCIATED COURT REPORTERS
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closer tc forty to fifty percent. The board is a éhooth surface
board that is heat-pressed. It is composed of particle board
put down with glues and resin binders, and the real.strengih of
the board is in ﬁhe top and bottom, on its face and its underside)
and once you break through that face, you decrease the strength
of the bourd considerably. | |

Q All right, sir. ILooking at Plaintiff's Exhibit
No. 9, there was aﬁother method which the professor testified to
of using a machine bolt and cutting out the bottom of the particlp
board. What would that do to the strength of the pariicle board?

A Well, there again, as he has this drawing here,
this would havé to decrease the strength considerably at that

point.
Q Have you ever used that memhbd in any of your

rinks or those that you have been consulted on?

A No.
Q What method do you vse, sir?
A We use the metal plate, as you see it there,

attached with the screws.

t

Q Mr. Quinton, there was scme previous testimony

here about having the off-skate area and the skating surface at

the same lavel, in other words, running the particle board floor
all the way across the whole rink.

Could you tell us wiether or not this is a

propar methos * installing, and if 1% isn't, why you woulén't |

ASSOCIATED COURT REPORTERS
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a |skating floor, and run it all the way across the entire

ui:e that method?
MR. DAUGHERTY: Again, I hate to go into this,
but this gentleman has a high school “;educati:n, has no
expertise in engineering. 'I'hey lay flooxing and they
do. business consulting, and I really feel that he is
nét qualifiei to discuss technical engineering phases |
and I objecﬁ. o ” | o |
MR, HANCOCK: Your Honor, I think tiat he has
f.estified as to his background, He has testified as to
. his experience in the field, and he has further tastigied
that he has been a consultant in‘t-.he install ition of the
very type of floor that is the subject matte: of this
litigation. | : |
For that reason, }I feel he is quaiified to
answer the questioxi. |
THE COURT: I will let him answer. Let the

jury consider whatever they will.

BY MR. HANCOCK:

Q Can you answer the cuestion?

A _ Could you repeat the¢ question?
Q Yea, sir. I said there has been testimony in

tHis case, Mr. Quintan, that it is pcssible to install a floor,

‘ASSOCIATED COURT REPORTERS
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surface and your off-skating surface, it would be the same, and
I want to know, sir, based on your experience whather or not that
is the proper installation, and, if it isn't, why wouldn't you
use it? |
A Let me preface that by saying that for many

years when hardwood was being used, hardwood surfaces were put
into the roller rinks thrcughout the complete floor area of tlixe
building. We found that cne of our major acoidenf prone areas
within a rink was that area on the off-skate vhere the children
would be able to move back and forth very readily and. attain
speeds that they would use on the skating floor itself. These
ardas are not patrolled ard they are not controlled with that
speed, and we would have 1umerous acci_«ients in that area because
they would be knocking peouple down, 7

| Children are generally pretty rowdy, and ninety
percent of our business i: children. We stopped laying floors
j.h the off-skate areas, I would say, probably ten years ago, and
basically becaise of that, and we went iﬁto carpets. They were
at one time using rubber tile, which was a very resilient tile,
and therefore slowed down that traffic, but we found that the
tile over a period of time would stxstch, ahd therefore would
cause prollems and especially upheavil of tho.tile itself. 8o
we did away with the tile and went to the carpet. ‘e found that

carpet war a very useful material to be used on that area to slow
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of years, that is the only experience I can bring here. It is

not book-learning, but it is axperience, and we have found throug]

would serve no purpose whatsoever.

is that this doesn't last long, and it is a little more expensive
to uge, but it is much safer.

Q There has been some testimony that you could put
a carpet-.on top of particle board. {ave you had any experience
in that area? |

A Oh, it could be don: very easily. It is the!?
ssme as you could put tile on top of the parb:l.éle‘ board, but I
can see where it would serve no usefill pdrpose,- and I am speaking
of fram my experience in the roller :.kating business.

Being around roller skating rinks for a number

the years what is safe and what is not safe in the rink. The

carpet has served that purpose, Putting it over particle board

Y é'i wré‘\;
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- off the top?

23|

Q . Now, what is the strength of the Temblin you

J

have been talking:aboui: if you were to strip off a little piece

A Three-thirty-seconds of an inch, and whatever
the thickness of this piece of métal is. | !

Q You would describe in your opinion fifty percmt
of the place o.f composition board and an inch and a what? What B
are you saying the thickness is?

A An eighth of an inch.

Q If you were to cut an eighth of an inch off, am;

leiza_ilm_u;mj.d destray £ifty percent of the holding

c A4
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13

strength of the acrews?
¢

,,—m-""‘ ,«—n-n-

i i e = e RS

| holding strength of the screws,

A No, 4t would not daatroy fifty percent of the
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Q - Okay. Let's get to that point,, now. First of
all, what is the type of screw that you :I.nstalled?

A We installed machine screws and wood screws.

Q Are you telling me t";_at you installad a machine

acrew in this board?

A ~ Yes.
Q : Do you know what a machine scxew 1a?
A Yes. It is a fully-threaded screw. If that is

the proper nomenclature, I am not sure.

Q Let's see if we know wvhat we are talking about,

Do you know what a wood screw is?

.21

A . Yos . v : —
ASSOCIATED COURT REPORTERS
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head, a flat head, a cd>untersink, overall rail? °

Q What kind was put in here?
A ~ Just a general wood screw.

Q Name it. If you went to the store and ordered

it, what do you ask for?

A : A wodd screw,
. _ | '
Q Would you be asking for a huttonhead, a roun?
i
A It is a flat head countersink screw. I wouldn't

ask for it. I would jast pick it up, sir.

Q What 3ize? | | |

A In'éhout an inch, inch and a quarter.

Q You are going to use ==

A‘ Pardon @e, three-quarters of an inch. It is a

thrae—quérters of an inch screw. |
Q Okay., Would you object if Mi. Jones say= he
has been putting in one-inch screws? |
A Not necessarily, no.
| Q | What is the size? The length you have teld me,

What size do you order? Now, sir, you are the consultant who is

handling it, putting these metal pieces on wood floora. What is

the size of the screw you 6rder?
A Sir, we go and buy a screw for the size hole we
drill in that plate right there.

o Yes, sir,

A I am not familiar with
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Q Wha_ttia the size that is drilled in here? You

inspected this. You helped bring it in and you helped remove 'it,

dian't you? |
A Right. You have about a three-eighths hole therp.
Q In a three-eighths hole, vhat gize wood screw

do you put in? Do you know how you designate the size of woo&
screws?
A I am not familiar.

Q Do you know what a number eight, or number ten,

or twelve or fourteen means?

A No. The only place I use wood screws is in
those plates, sir. I very seldom use them anywhere else.

Q When you had to go to the store and you pick up

- those wood screws, doas it have a part of the ahamk which .haa

absolutely no threads on 1i¢?

A The wood screws do, yeah,

Q What ahout_ the machine screws?

A They have a full thread on them, !

Q Now then, I am going to sketch something, bu:t it

is going to be grossly out of size, if you will allow me just a
second,

What I have‘ drawn, vhich I am ahqwing counsel
now, and I think you got a glimpse of, is samewhat the idea of
a cross~gection or a cut-through of a wood Barew, is it not?

A That is correct.

A

ASSOCIATED COURT REPORTERS
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Q

The upper portion where I have dotted would be

&Ae recess for the slot, then you have the countersink section,

screw.

|

i

end,

A

Q

A

Q

A

o

A

. Q

A

Q

‘ aled the part that would be unthreaded, and these hash marks

would be the threads.

Right.

All right. Now, would the machine screws be

fully threaded or would they have a shank that was unthreaded?

No. They are fully threaded,

Would the machine screw look like that, having

| no point on the end?

No. The one with the point had a fully threaded

Are you talking abc_»ut' a metal tapping screw?

'NO.

You are talking about fvh&; you call a -~

It is possibly a wood serew, sir. I am not up

on'nomenclatura of screws. It is a fully threaded screw. I have

always referred to it as a machine screw. It has a point on the

¢

You think it is a machine écraw?
Well, I am not -~ I wouldn't know that.

Who designated how many holes are to be drilled

in that piece of metal?

\.ﬂ:‘?
[V

A

We didn't deaignate it, sir. We just drilled

ASSOCIATED COURT REPORTERS C 4e -
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, o] WRG put it down?
5 A We did when we installed the floor.
5 Q “We" is the most difficult word for a trial

20

21

22

23

24

25

lawyer to examine. Name the man. Did you do it?

whoever,did it?

'there would be wherever the guy happened to take the drill and

)

A Oh, 1 probably did one or two of those plates.
yes, or helped to do them.

Q Did you take out a ruler and say they shall be
ever so many inches apart?

A I{o.

Q You just saw and drilled them where>you thought
was a good place? | |

A We secured thé plate to.the-boa:d.

Q o Were any dimensions, any directions given to

A No.

Q . In other words, every one of those plates over

the counterninks and put them ~- right?
A No. They just drilled them and put them in;
Q' Did you consult an engineer on how to do it or
how many ﬁéte neces:ary?
A B 1 didn’t think that was necehsary.
e I know you didn't think so, sii. but I asked

you did you?

A __ Nc, we did not.

ASSOCIATE D COURT REPORTERS
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{ Q And that is because you aian 't think v waw
2 necessary? |
3 A Absolutely.
4 Q All right, sir, and is that because of your
: ' . . . s
5 expertise?
é : A " That is true.
. — . e —
e
£
{
|
! n Q Now, you apparaently have someone in your
a 23 organization set up the idea of keeping records for maintenance.
Y Who 4id thies, by the wé_y?
25 A I did.
¢ ASSOCIATED COURT REPORTERS - 2 4 4
Ve NORFOLK, VIRGINIA " 1
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Q What was tﬁat purposeé
A Generally to insure the safety of our patrons.
We deal with kids. Again, I wanted to be cdrtainbthat our
establishments are kept in a safe manner. |
g . And, therefore, these records, you want them
to show 2nything that is happening to anythin§ that needs |
repair, :sn't that correct? |
A ‘ Of major consequence.
Q Now, do you consider the fact tha£ screws are
continually working their way out of the metal pléte of consequen
A I don't believe it has been established that
they cohtinually work out, sir. They do not. That is a small
consequence, those plates. They do not work out on any regular
intervals that they hzve .0 be reported on, because if there is
a screw loose, we expect it to be tightened up by the manager.
Q If they come completely out; would you want

that in your report?

A We would want those replaced.
Q I asked you, would you want it recorded?
A No. I would expect it to be replaced. When:

I came in from my inspection, I would be very adament with my
manager if these screwsbwere out and weren't replaced.

| Q Yes, but I am asking you, so wa uﬁderstand
each other, if they work their way out and if they come loose

or if they com: completely out and have to be replaced with

ce
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larger screws, you don't want to know anything about that?

é , Not necessarily, no. I am interested in items
of major consequence in the bﬁilding. If it is something that
needs a judgment on the financial end qf the thihg. if the

plastic is coming off of the floor or sbmethinq -

Q Primarily major repair by reaurtacing the
floor? | !

A Right.

Q | _ You expect somebody else to review those

records and keep up with that? That isn't jcur job at the
present time?

A It absolutely ié. I am a very, verf working
president. You can throw the word awa&. It doesn't mean much,

Q 1 understand that, but you are not interested
in screws coming loocse?

A Well, I am verxy intofeatod.

Q H>w are yod going to know it unless you have
your records to éay. “This screw had to be tightened on Monday,
1t.had to be tighteied again on Wednesday, it had to be
tightened again on ‘hursday and Friday"? How can you refer to
that and read it and how conid you use your record effectively
uniasn that is done?

A ~ That is not what you asked me, sir. You

askead me if we were interested to have that put on that report

when we tighten & screw. If they were comin out of this

ASSOCIATED COURT REPORTERS
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Tate every day, I would sure want t5 know about it. We would

want to Find another method.

3 Q | kight, sir, but yéu 8re.ndt interested in it
4 béing put. down there if it éomég out Oﬁce a week?
5 A They don't come ot once.a week, sir.
6 O Do you :now thié?
7 vA‘ : I know this £dr a fact. I not only own thise
8 rinks. I have been in these rinks petsonallybopérating them.
9 Many‘screws do not come out of.theﬁe plétes'oﬁce a week.
10 | ‘: @ Do you agree with Mr, Jones and the other
. expert that_we just heaxrd from that if'somethiné,hahgs,up a
12 quarter of an inchlin_the aif;that it caﬁ.caﬁae‘even an expert
i3 ekgte:'tp fall?
14 A : No. I do not necessarlly believe that.
I5 ¢ I didn't say necessarzly. I aaked you whether
16 you agree,.
17 | A I think I consider myself an expert skater,.
|é and i an't_béiieﬁe that would thrgm me
19' Q. ?I . Yowz . . E
20 L. | ,Throw_me. 
2f Qv 1f it caught your skaﬁe; tﬁa»edge of the wheel,
2;'- withbut your being aware it was there, couid it throw you?
23 R I d§n't believe 80, sir;
24 | C okay. That is‘your}opinion, sir, and you are
isb entitled to if. | |

e
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Now,lwﬁen you purchased this piate, yéu
purchased tempered steeli. 1 gugss-that was the’purpose £o£ your
playing like it was a bow string, is that right?

A fou gave me two questions, éir.

Q Well, let's start talking about first it was
tempered steel. B

A ’ True.

Q - And then you noticed -- Ilthought that was
your answer. Th2n i asked you was this the purpose while you

and counsel were standing on it?

A I don't believe that was my purpose.
Q No? What were you trying to demonstrate?
A I was trying to demonstrate in pulling that

plate up that as long as there is one screw holding that plate

hdoﬁn, any place on that plate, that that plate will fall right

back into place, and woﬁld take just as much strength to lift it,
any distance off ﬁhe floor, and in thevCase where that screw was
attached gnd shows in the picture, it is very hard to even get
your fingernéils under tﬁe plate on the one end to lift it..

Q I understand you, but under questioning by
counsel here, you were demonstrating that the plate would come

back in place, is that right? -

A _ That is true.
Q When you b@ught thiis plate brand new, it was
certainly straight, wasn't jit? - ™

ASSOCIATED COURT REPORTERS
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| A What is that?_

2 Q It was.straighﬁ and ievel; it'w#sn't'crooked

3|| and bent, am I correct? |

4 A : We had that bend put in it.

5. Q - You had it flanged? |

6 E Rith .

7 Q But the end was straight so it could lay down

8 fiat even right along the skating'surfaée, right?

9 A It was a flat piece of metal, yes, sir.

10 Q ‘ - And it is tempered steel?

1 A _ Right.

12 Q : And if you were to place it up without extendid

20

21 |

22

23

24

25

it,beyond .ts limits. it will spring back. won't it?
A  That's right.

Q Only in ﬁempered steel when you deform it

beyond certain limits that it will retain the characteriatic of

being bent: am I correct about that?

A As I understand it.

Q I am going to ask the jury to step down her%

- and take & look at this piece of steel if they would 4o so.

- THE COURT: . All right. I think thies will be
‘much easier than handing it to them.

- MR. DAUGHERTY: That is why I suggeaﬁed théy
come down here and take a look at it, gentlemen.

Would you come down here, sir, with the jury?

’

ASSOCIATED COURT REPORTERS

NORFOLK, VIRGINIA .‘.‘u, 24
. v \s ’




337

20

21

2

23

A (Witness complies.)

BY MR. DAUGﬁéRTY:.

,Q} You would consider this avréasonably flat
flobr, wouldn't you, sir?- |

‘YA Reasonably. B ' o i

Q | And you notice how it is touching at what ;ou
all have.described as ﬁhe east end, It has got a bend here some..
distancé; I can.almost put my littie finger under there} ahd it
comes over and comes flat1~tAg§in ycu can find the behd up here
aﬁ the West'end, also? |

Was that like that when that was deliVéred to

you to be installed?

A Yes, I believe it was.
¢ Bnd you put.it_in like that?
A ~ Yes, sir, I did; |
‘_Q - Sé if the screws were coming up, for example,

right in there, that steel wouldvbe sticking up ovér the fioor,
wdﬂldn't it? |

A The steel wouidn't comevﬁpf

¢ I asked you if the'sérewiwaé taken out at that

point, it would certainly come up, would it not?

A It would. You see right there, yes.

R R A ) J—

I [ o« '
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Q Now, sir, when this plate is installed, and I

-am going to imagine I am<standing on the'platé, that the center

block wall ie at the end of it and th'kiék board is in place,
the outer ‘edge or the skating surfaco 51de of the kick board,
where is that designed to come with 3spe"t to the edge of this
plate, which is sitting up an eighth of an inch.on the skating
surface? |

vA _. It just comes out just beyond the kick board,
Very, very little beyond the kick board.

Q. .. Why do you put them . in that way?

A Because we don't want anyone coriing around at

- these speeds that they skate on ﬁhe rink, and to hit any

bbstruqtion that woxld be onvthe floor;‘any obStru&tion.

0 B Now, there has been elicitéd_fxom ydu that
pdssibly a 1érgef lip or larger flangé would be used on this .
metal plate. What would that do? |

| A It would be there any time anybody came aroﬁnd
the.wall, and éven the little children which we haQe akatiné
there, in alllof our places théf have a tendency to heold oﬁto

th&t wall to keep their balance. Between the opening thére. the

exit, thgy h g ;g ieave the wa;l. and if they would hit the
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plate or anything that is in their wey, i~ 1s possible that

they could fall down.

»
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 Q ' Let me zee if I understand the process, first
of all, on the off-skate zrea. .
Down uncerneath you have got the original

concrete that was there wten you came, is that right. the floor?

B well, the orxginal slab, but it has been
resur faced.
Q The concrete slab. What do you put on top

of that? = I am talking about the o:/f-skate area. First things
first. Application, what did you put on it?

3 There i nothing on the concrete other than

: t“a_glne_and_thﬁgcaxpah¢_£QrDet glue, ' ZLQAS
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21 Q Please state your name, for the record.

2 A Preston Bailey Kearney.

23 Q Mr. Kearney, you are employed where?

24 A Roll "R" way. ' PR
'.\-"ei’ 254

15 Q In what capacity?

[
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[ A rioor guard.

2 | Q ' "How loné have Qou been employed by.this
(\3 corpbration? |

K:i A About two years.

S |

(1§”f*' Q - Do you remember the 6ccasidn that Mr. Smith
Y féll whiie ékating there?

15 Av Yes, sir.

16 Q _ lDid you see him as he was down, or did you see

17 him fall, or what? |

18 A | No. I.saw him when he was down'oﬁ the floor,

19 or ﬁe was on the floor when I saw him.. ?

20 ' Q Andvdid.you-go over to where he was?

>2| A - Yes, sir. |

22 Q pid yoﬁ make any examination, Mr. Kearney, of

23 the exit ramp, this piece of steel? |

_%:ﬂv ) No, sir.

'25 Q Had you been over or back aéross that either

A | A O rrmam TS . 258
TN o
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Before or immediately after Mr. Smith fell?

A ' Yes, sir, many times.

axit?_

A Oh, 1'd say maybe five minutes.

this exit and entrance?

ASSOCIATED COURT REPORTERS -
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Q ' How far in advance of his mishap, how soon in

advance of his mishap had you been across, in and out of that

Q Five minutes. I see. Did you have occasion,

after he fell and after helleft the premises, to make use of

A Yes, sir.
Q Was there anything‘wrong with it?

A No, sir.

Q | Was there anything loose in this metal plate
LA N»o, sir. _

256
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A

" 359 .

What was the condition of the metal plato?
Good
Vhat do yod mean by godd?

Weren't no problem. I went over itlmany a

~ time, and I have never had no problom with that metal plate.

On Sunday, I go over that thing at least two

hundred times on Sunday. I work all day on Sunday, five-and-a-

half hours. I have never seen nothing wrong with that plate

since I have ever worked there. Before I'd been working there,

I have never seen it up.

Q

A

o

Q

Pardon?
I have never seen_that’metal plate up.

During the course of a week, how many skaters

would you say patronize this establishment?

A

Q

. A week?

~ Yes, sir.

MR. DAUGHERTY: If he knows.

THE WITNESS: I would estimate a thousand

peopie a week, possibly mdre.

NORFOLK, VIRGINIA
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23

\ 24

22

.
short time after Coach Smith fell, znd I want you to look at it,
and I will tell you that it has been testified that that shows

the edge of that particular steel.

I show you some pictures that were taken a

Mnrew vUUNE REFURTERD
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20

21

22

Q

-see at the corner

A

Q
up under it?
A

Q

a

Q

there since the week after it openec!?

A

 Yes, sir. I see that, too.

Now, I am asking you to look at it, and you
there where the steel appears to be raised?
Yes. 1 see where it is raised.

And you see where it appears to be some matarial

Have you ever seen that condition at allé
No, sir | |
Never seeﬁ that?

I have-néVer seen that thing up before.

Has there been a week that you have not skated

No, sir.

NUNFOLK, VIRGINIA . 259
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During that morning, how many times would you

23 Q
24 judge you had gone in and out, on ani off that exit?
25 A Three or four,
" ASSOCIATED COURT REPORTERS o :
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369

I Q - Was anything wrongfﬁithvit?'

2 A ' No, sir. |

3 0 " Did you have any probleﬁ with it at all?
4v A No, sir. V |

5 Q following the ﬁicture takiné,'did'ybu have

20

21 as it was h@fore. Theté was something --

22 Q Just in calling‘it to he; attention, what, if
23 any, action did she take, do you know? |

24 A She closed that ramp off.

2 Q  she closed the ramp off?

“around and about at that time?

any problem with it?

A Yes. After we came off the famp, after the

pictures were taken, it was raised u> some,

Q To what extent, if you know? Was Mrs. Jones

:A . Yes, sir.'
9] Did she 9e¢ any differénce in tﬁe metal plate?
MR. DAUGHERTY: Just a moméﬁﬁ; Your Honor. How
can she tell what somebody else.saw? |

MR. CAMPBELLs I will rephrase the question.

BY MR. CAMPBELL:

Q Were you presént cr did she come over to where

the exit ramp was?

A ' We brought it to ter attention that it wasn't

ASSOCIATED COURT REPORTERS
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20

24

22|

23

24

Q | I im flattered. I am very distinguished aﬁd

well dressed. I will accept that. |

Now, I want to éhow you some black and'white
pictures, and I want you to look af that edge there and I can
assure you it has been testified that those were taken at least
a month and a half or two months before.the day you saw the
pﬁotoqrapher._

ﬁill you lddk ét the picture there of that

piece of plate, 4rs. Mansgpile?

a Yes, sir.

Q . ‘Do you séé it raised?

A Yes, |

0 Was it like fhat wien you skated.off it before

Coach Smith came there this second time with this other
phbtographer?
A Before he came there, it was not raised like

that.

44444

25

Q You had skated over it two or three times and |
o PORTERS : Lt
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ybu didn't nétiée it?

A C ﬁo;

9 When yéu went back §ver it after ybu had
akated off it. you happened to lock over and noticed something on

your riqht-hand side where 1t was raised, is that right?

. A - Yes, sir,

] _ : ‘ - .

o Q . Is that when you told Mrs. Jones about it?
A Yes, sir.

263
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9 0 And had you used that exit that morning?

10 A Yes, sir.

1 0 And as an‘inexperienced skater, did you have

12 || any prohlem going over it? |

i3‘ A No, sir.

|4‘ Q Did you notice anything Qrohg viith it?

IS A ﬁo.vsir.

16 - 0 _You ‘are here today under a subpoena b& the

17| Coprt to be here, are you not? | |

18 ! vA Yes, sir.

19 Q After these pictﬁres weré taken, did you at any
201 time use tha# exit or start to or observe it?

2[ A‘ Yes, sir;'

22 Q Wﬁat-did you find tovbe true?

23 A You 'mein, what did I see?

24 Q Yes - ' v . , _

25 A IMWMLMMM_

ASSOCIATED COURT 'REP.ORTERS
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20

2

22|

23 ||

ghe exit.

0 ) After the pictﬁres had béen-takén, did you see
the exit? |
| A . Yes, sir.

Q Did you go near it?

).\ | Yes, sir.

Q Did you go up on it br out of ;t after the

pictures were taken?

A | No, sir. We didn't use that exit any more.
Q Why not?
A Because it had loosened. It was higher off

the groun! than it was beforé.
Q Had it been off of the flcor at any degree that
would céuse you any trouble prior to the picture taking?

No, sir.

Q. . Was any repokt of that condition made to nrs.
Joﬁes? | | | |
_A QEB, sir,
Q Did she come over and look at it?
A Yes, sir.
Q ’ _Whét, if any, action did she iake?
A Well, she told everyone to don't go out that
exit. | |
w20
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Q Did you notice whether or ndt this metal

piate th:t we have here, whether that was eievatéd above floor

9 level?

o A No, sir, it Waén't.

i 0 E -After these‘pictures were taken, did you make
12 use of that exit? .

13 A B One timé._.

|4 Q ’Why.ohly one tiﬁe?‘

15 N : éecause.it was‘unlével the first time I went
16 across after housewives' break.

17 | - MAfter what? .

yé :Y | We have what we call housewives® bréak..and

19 have a break and then went'back‘aﬁd skated. It was uhlevel._

20 ¢ ' It was unlevel? |

21 A Yes, sir. It was not'elevaﬁed, buf it was a
22| ‘bumpy effect.

23 . Q - I see. Had tﬁis condition begn present before
24| in the morning when you were skating on it? -
25. | L ) : No, si_r. b.‘, 266'
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G

Mrs. Joneg? .

A
Q
 A
Q
A

Q

Dc you know whether or not it was reported to

Yes, sir. I am the one that reported it.

You were the one?

Yes, sir.

Did Mrs. Jones come over to the exit?

Yes, she did.

Was there any pronodncement made by Mrs. Jones

with regard to using the exit?

A

 She didn't actually close it off, but she told

all the ladies not to come across i any more that morning. She

¢

A

bclosed it off to us.

‘She told you not o use it?

In other WOrds; she closed it_bff; In my mind

'we were not to use that exit any more thi t day.

' 53(?7
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|

|
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!

|

i

:

|
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|

|

i

i

E :‘r:
22 Q - For the recoxrd, it .8 the exit: that haa been
23 heretofore described as the exit wher« the plaintiff suffered
24 .’mjury.
25 | On t.hat particulax day or morning prior to the

,, :  ASSOCIATED COURT REORTERS . )
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?taking of these picturea,'hﬁd you used that exit?

A Yes, sir, all morning.

Q | Do you have any :ecollécfion of whéther they
used it more than once? |

A Yes, sir.

Q How often do you say you used it after and
before that?

A Agood ten, fifteen times.

e Was there anything noticeably wrong with the
metal_plate that was in place there? o

A ~ No, sir.

Q Wbrking.thérevas an iﬁstructor,vdo you feel
that hﬁd there bean anything unﬁsual about the metal plate, you
would have noticed it? |

A . Yes, sir.

Q ‘Subsequent to the taking of these pictures, worJ

ybu called over to see the exit?

8 A Yes, Bir.

19 Q Do you remember which one of the ladies came to

20 | speak to you about it? |

2 | A Mrs. McConmick.

7 Q , Shé is the lady who preceded you o1 the witness

23 | stand?

24 A~  Yes, sir.

25 el When vou went over there, what was the condition:
ASSOGIATED COUTT ETNTERS A ool
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of the metal plate?

A There was one scraw loose. There was a screw

loose at the left—hand end of the plate, and it was loose.

Q Now, I don t know which would be the left hand

Would that be the west, or the east, or what? I don t know.

- A - The west end of the plate.
Q The-west end?
A Yéa, sir.
e 1 _siee;v What; if Anythingf, did you do?.
A1 asked the ladies‘notlto use that exit for the}

rest of the afternoon or the rest of the morning because we stop

at twelve.

. Q ~ Was there any effort made to correct it by you

at that time, or was there hy the maintenance man?

A Well as a matter of fact I called the

» maintenance man to come back in and fix it 1ate that afternoon,

but not by me.

Q ' What if anything, when you saw: the screw, was

it loose at the time? , o / | |

20 | A Yes, sir. |

20 o | Did you do anything with the screw yourself?

22 A | -I‘jiggled it.‘ |

3 Q --Youoﬁhat?

24 A o Jiggled it.

25 Q You jiggled it? ‘ ‘ _
o ORTERS w870




A ' Yes, sir. |
o Which one of the ladies was with you at that tiAe
if there was onevthere?

- A - Mrs, McCormick I telieve, was there. I don't
know whether Mrs., Easterly was there or not.

o | I see.  And you tried to manipulate it or :
jiggle it, yéu'say? | o
A Yes, sir.

'VQ‘. From the nature of that metal plate, if that
screw had been loose, tha nature of the condition that you found
itiwhen you were called qver'by Mra. McCormick, if that had been
in existénceﬁwheh you last went across it, would you have been
abie to havé.determined that with your ékateé?'

A Yes. I think it would have made a little noise.

, .
-»..‘?_w “4_5\_’;_ u .' 1
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Q “”;: I:juét:have one question to ask you, Mr. Jones.

You were put on by Mr. Daugherty Yesterday.'

.On the night that Mr. Smith was injured, did you

| or did you not look at. this metal plate, and, if you did, was it

in. propex ‘condition?

’A‘ _ It was in proper condition that night, sir.
’lQ i",ware there.any screws loqsa in ;t? |

A : Néi to my.kndwlédgg.: |

Qo Was it elevated in ahy'mgnnef?

'A_ ' .:i_Nb, sif. |
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INSTRUCTION NO. /

L

The Court instructs the jury that undér_the law

of Virginia, the life expectancy of the plaintiff, Michael"

 Yeis
R

Smith, is 36.6 years.

Vope 72
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INSTRUCTION NO. 32_

o
3

The Court instructs the jury that as a matter of

law, the defendant, Roll 'R'Way Rinks, Inc., is liable for

any injury brought about by the negligence oz &y, if any%
of its agents, servants and employees who were acting in the
scope'of their employment, and any negligence on the part of
such agent, servant or employee, while acting in the scope of

their employment is attributable to and in law is the negligence

of the defendant.

- e

24
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INSTRUCTION NO. ‘/7['

The Court instructs the jury that as a matter of
law, the plaintiff, Michael Smith, was an invitee of the

defendant, Roll 'R' Way Rinks, Inc., in its skating rink, on

7L /

April 22, 1974.

e
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INSTRUCTION NO. o2

5 F

The Court instructs the jury that the plaintiff was an
inviteé on thevgremises of the defendant, Roll 'R' Way Rinks,
Inc., and said defendant, by énd through its agents, servants
'épd émployees owed the plaintiff the duty to exercise ordinary
cafe: | |

(1) To have its premises in a reasonably safe
condition for the plaintiff's visit;

(2) To repair or correct within a reasonable
time any defect in its premises which it
knew, or in the exercise of ordinary care
should have known was there; and
(3) To effectively and timely warn the plaintiff
of any unsafe condition if it was unknown or not
reasonably known to the plaintiff but was
known or in the exercise of reasonable care
should have been known to the defendant.
And if you believe from a preponderance of the evidence
that the defendant failed to exercise ordinary care in the per-
formance of any one or more of the foregoing duties, then the
defendant was guilty of_negligence} and if you further believe
that such negligence,'if any, was the sole proximate cause of the

plaintiff's injuries, then you should return your verdict for the

Gl
)

plaintiff, Michael Smith.
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INSTRUCTION NO. /ﬂ

; The Court instructs the jury that the plaintiff was

an inviitee on tgé premises of the defendant, Roll ‘R' Way Rinks,

Inc.,

and said'defendant,'by'and_through its agents, servants

and employees, owed the plaintiff the duty to exercise‘otdinary

care:

(1) To have its premises in a reasonably safe
condition for the plaintiff's visit;

(2) To repair or correct within a reasonable
time any defect in its premises which it
knew, or in the exercise of ordinary care,
should have known was there; and :

(3) To effectively and timely warn the plaintiff
of any unsafe condition if it was unknown oOr
not reasonably known to the plaintiff but
was known or in the exercise of reasonable
care should have been known to the
defendant.

And if you beiieve from. a preponderaﬁce of the evidence

that the defendant failed to exerciSe ordinary care in the per-

formance of any one or more of the foregoing duties, then the

~defen
that
plain

plain

dant was guilty of negligénce, and if you further believe
such negligence, if any, was a proximate cause of the
tiff's injuires, then'you should return your verdict for the

tiff, Michael Smith. } 5

ﬂ%@;‘}"/
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' INSTRUCTION NO. 7

The Court instructs the jury that under the law

of Virginia, the defendant, Roll 'R’ Way Rinks, Inc., by.and
through its agents, sefvants and employees, was under a duty

to exericise ordinary care in the design and construction of the
-ramp or| method of access from the aisle to the skating area in
the area where the plaintiff was injured, and if you believe

from a preponderance of the evidence that the defendant failed

to exercise such care, then the defendant is guilty of negligence.
The Court further instructs the jury that if you
believe| from a preponderance Qf the evidence that such negligence:
was the sole preximate cause of the plaintiff's injuires, then

~you should return your verdict for the plaintiff,

Al
.
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INSTRUCTION NO. g

v

The Court_instructs thé jury that_ﬁnder the law
of'Viréinia, the defendant, Roli 'R'! Way Rinks,»Inc., by and
through its agents, servants and employees, was under a duty
to éxercise ordinéry care in the design and construction of the
ramp or method of access from the aisle to the skating érea in
the area where the pléintiff was'injured, and if you believe
from a preponderance of the evidence that the defendant failed
to exercise such care, then the defendant is guilty of negligence.

i

The Court further instructs the jury that if you beliete
from a preponderance of the evidence that such negligence
was a proximate'cause of the plaintiff'é injuries, then you

should return your verdict for the plaintiff.
. ]
4§Lﬁﬁu¢¢&7
29 L3
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INSTRUCTION NO. 10

The Court instructs the jury‘that the plaintiff, Michael
’Smitﬁ, like every other customer, had the right tovassume, until in
the éxercise of ordinary care the contrary was made to appear, that
the metal ramp 1éading to the skating.area in the defendant's
premises were ih a reasonable safe condition, and unless.the
Plaintiff knew of a hazardous condition in said piemises, he was
not required to be on the look-out for any hazardous condition
in séid pPremises under the circumstances then and there existing

which were not opén and obvious.

’ﬁ/z.«w@;/
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INSTRUCTION No. /7

The Court instructs the jury that under the law
of Virginia, tﬁe defendant, Roll 'R' Way Rinks, Inc., as a
.matter_of‘léw is guilty of hegligence which was the sole préximaté
cause of thevpléintiff's injuries, and you are to return your ver-

dict for the plaintiff in accordance with other instructions of

Jersict
pis /

the Court.

T
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INSTRUCTION NO. /Lf

The Court 1nstructs the jury that under the law of
Virginia, the defendant, Roll 'R' Way Rinks, Inc., is guilty

of negligence, and if you believe from a preponderance of

the ev1dence that this ne 2gligence was the sole prox1mate cause of

the plalntlff's injuries, then you should return your verdict

S nian?

.

for the plaintiff, Michael Smith.
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INSTRUCTION NO. / 5 ‘

The Court instructs the jurythat in a case in which
the defendant relies upon the contributory negligenceﬂof the
plaintiff as a defense: |

(1) The law presumes the plaitiff to be free from
any contributory negligence. - |

(2) The burden is upon the defendant to prove by a
preponderance of the evidence that the plaintiff was gullty
of such negligence and that any such negligence was a pkaXidsee -445?
cause of the pléintifffs‘injuries; and unless the defendant thus
proves the existence of such negligence, or unless such negligence
appéars in the plaintiff's own evidence or can be inferred from f
ali the circumstances in the case, theh you cannot find the -
plalntlff guilty of contributory negllgence.

(3) If the jury is uncertain as to whether the plaintiff
was. guilty of contributory negligence, of if you believe that
i£ is just as probable that the plaintiff was not éuilty of any
such negligéncé as‘it—is that_he‘Q?s,f?r if you believe that any
such negligence was not a §§Z§§E§§i causSe of the plaintiff's injuries,

then you cannot find the plaintiff guilty of contributory negligence.

Goont
AN/
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INSTRUCTION NO. /é
L

The Court instructs the jury that under the law

of Virginia, the plaintiff, Michael Smith, is free from con-

tributory negligence as a matter of law.

The Court further instructs you that you are not to

consid
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¢ INSTRUCTION NO. /7

The Coart instructs the jary that in arriving at the amount
of damages to which the plaintiff may be entitled, you should award
1nm such sum as wu believe from a preponderance of the ev1dence to
be fair, just and adequate compensation for the damages which wére
proximately caused by this accident. In ascertaining such sum
- you may take into consideration the follcwing: |

(l) The loss of earnings, if any, resulting from
his injuries.' |

(2) The expenses, if any, incurred for doctors, X-rays
or cther treatement and expenses as a result of his injuries.

(3) The physical pain and suffering, if any, the plain-
tiff endured and the mental anguish, if any, the plaintiff has
enduredvas a result of his injuries.

(4) The nature, character and duration of hlS injuries,
and their effect, if any, on»h;s»ablllty to follow his usual affairs.

And you’may‘fix his damages at such sum as you feel
just and adequate under the evidence, not to exceed the sum sued

for. ' -

R
//M/ |
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INSTRUCTION NO. Z ?
] [

The Court instrubts the jury that in.arriving at the
amount of damages to which the plaintiff may be entitled, you
should award him such sum as you believe by a preponderance
of the evidence to be fair; just and aiequate compensation for
the damages which were proximately caused by this accident. in"
ascertaining such sum, you may take into consideration the
following: |

(1) The loss of garnings, if any, resulting from his
injuries. |

(2) The expenses, if any, incurred in the past or may reason-
abiy be expected to be incurred in the future, for doctors, x-rays,
and other treatment and expenses as a result of his injuries.

| (3) The physical pain and suffering, if any, the plaintiff
enduréd; and any which may be reasonably expected to be suffered
by him in the future, and the mental anguish, if any, the plaihtiff
has encured and will endure as a result of his injuries.

(4) The nature, character and duration of his injuries,
and their effect, if any, on his ability to follow his usual affairs.

(5) The inconvenience and discomfort, if any, resulting from
his injuries in the past and any which will probably be caused
in the futufe. | |

And you may fix his damages at such sum as you feel just and
adequate ﬁndef the evidence, not to exceed the sum sued for.

O elad
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INSTRUCTION NO. &

The Court instructs the jury that if yoﬁ find your
verdict far the plaintiff in_this'case, in arriving at the amount
of damages, if any, to which he may be entitled, you should award
him such sum asvyou believe from a preponderance of the evidence

to be fair, just and adequate compensation for the injuries sus-:

i

tained. In ascertaining such sum, you may take into consideration
the following: |

(1) The loss of earnings, if any, resulting from his
injuries.

(2) The expenses, if any, incurred in the past or may
reasonably be expected,td be incurredvin the future, for doctors,
x-rays, or othe; treatment and axpenses as a rasult of his injuries.

(3) The phySical_pain and suffering, if any,‘the plaintiff .
endured, and any which may be reasonably expected to be suffered
by him in the future, and the mental anguish, if any, the plaintiff
has endured and will endure as a result of his injuries.

(4) The nature, character and duration of his injuires,

‘and their effect, ifiany, on his ability to follow his usual affairs.

(5) The inconvenience and discomfort, if any, resulting from
his injuries in the past:and.any which will probably be caused
in the future. |

'

And you may fix his damages at such sum as you feel just and

adequate under the evidence, not to exceed the sum sued for.

"%@-&W
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The Court instructs the jury that while it was
the duty of the Defendant, Roll 'R' Way Rinks, Inc., to use
ordinary care to see that its premises were reasonably safe for
its patrons, it was not a guarantor or insurer of their safety !
and it owed them no greater duty than ordinary or reasonabie
caré. The mere fact that there was an accident thatvresulted
in injury to the.Plaintiff raises no presumption that the said
Defendant failed to exercise such care for its patrons. On the
contrary, the burden of proof is on the Plaintiff throughout
the trial of this case and unless you believe from a preponder-
ance of the evidence that the_said Deféndant failed to exercise

ordinary or reasonable care for the safety of its patrons, you

should find a verdict in favor ofvthe Defendant.
Dot

%ﬂ/ _
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The.Court instructs the jury that if you
should believe from the evidence that both Plaintiff
and Defendant were guilty of negligence which combined
and proximateiy contfibuted to cause the acéident and
injdries discloéed by the evidence, then the Plaintiff

cannot recover damages, and it is your duty to return a

s oV

iy

verdict in favor of the Defendant.

| ﬁajf 7 7_
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The Court instructs theijury-that the Plaintiff

is charged with the duty of»exercising reasonable care

for his own eafety and to maintain a reasonable look-out

for any defect or hazardous condition existing on the

premises of the Defendant ahd to exercise reasonable care

to avoid being injured, and if the jury should believe

from the evidence that a defect or hazardous condition existed
and such was open and obvioue and could have been seen by a
person exercising a reasonable look-out and

‘that the Plaintiff falled to observe such condition, then

he was gu1lty of contrlbutory negllgence and is not entitled

to recover in this case.

T
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‘should not be based on speculation,

or sympathy,

The Court instructS'the'jury that your verdict

Ssurmise, conjecture
but should rest entirely upon the evidence

in the case and instructions of the Court.

i
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/-

The Court 1nstructs the jury that the term,
preponderance of the ev1dence; does not necessarily mean .
‘the greateér number of w1tnesses. It does mean the greater
welght oL the evidence to whlch you give credence. If
you believe erm the evidence that it is just as probable
that the Defendant exercised ordlnary care for the safety
- of 1ts patrons as that it did not exercise such care,

then the Plaintiff has not borne the proof as to it and

you should find in favor of the Defendant.

'*’*' ‘_ » G
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H

‘Noticé or warning by the defendant is not required
where a dangerous condition on the premises is open and
obvious to a person who is exerc151ng ordlnary care for his X
own safety; and if you belleve from the evidence that a dangerous
condition existed on the premises and that it was open and obv1ous
.to a reasonably prudent person eéxercising ordinary care for his
.'own safety under the circumstange, and that the plaintiff falled
to see such dangerous condition, then, even though no notice

or warnlng was given by the defendant, the plaintiff cannot recover

and you shall find your verdlct'for the defendant.
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The Court instructs +the juryﬁthat the defendant,_
Roll 'R' Way Rinks, Inc., is presumed to be free of negligence
- as é matter of law until the contrary is made to appear by a
preponderance bf the evidence and that the burden is upon
the Plaintiff to prove each and every element of his case
by a preponderance of the evidence and this burden never shifts
and if you believe from the evidénce in this case that the

Plaintiff has failed to thus prove his case, you should find

Y.
A

for ,the Defendant.
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The Court instructs the jury that if YOu believe
from the evidence that the exitvramp in question was in
reasonably safe condition}for its intended use for the
period of approximately two hours prior to the plain-
tiff falling and that the defendant did not know, nor
in the exercise of reasonable care should have known
of any change in the condition of the exit ramp which

méde_it unsafe, then you should find for the defendént.

EiZ%béﬁ%ﬁy
Pz /

235

../Zﬂ/P G'Zer



The Court instructs the jur; that you are not per-
mitted to consider any evidence of permanent injury or
any expense to be incurred by future surgery. You are
limited to considering the evidence showing facts beginn=-
ing on the date of plaintiff's fall and ending during
August or September of_l974.l

Dt
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