


TABLE OF CONTENTS 

Amended Motion for Judgment filed on 
24 June 1975 . . • • • . . • . •. . .. . . . . 1 . 

Judgment Order filed and.entered on 
2 February 19 76 • . ~ . . · . • . • • • • • • 4 

Notice of Appeal and Assignment of Error 
filed by the Defendant . · . • • • • , • , • . • • • • • • • 6 

Testimony of witness.Raymond Howell called 
by Michael Lester Smith . . . . • • • • • • • • • • . 8 

Testimony of Michael Lester Smith called 
by Michael Lester Smith ••••••••••••• 24 

Testimony of Dr. Wieman H. Kretz called by 
Michael Lester Smith ••••••••••.••••• ~63 

'1'e$timony of Benny Jones called by Michael 
Lester Smith . . . . . . . . . . . . . . . . . . . . .107 

Testimony of Nancy Kline called by Michael 
Lester Smith . . . . . . . . . . . . . . . . . . .. . .140 

Testimony of Dr. Kenneth H. Murray called by 
Michael Lester Smith . . . . . . . . . . . . . . .168 

Testimony of Robert Styer called by Roll 'R' 
Way Ririks, Inc. • . • • • • . .. • • . • • • . ••.. 206 

Testimony of Preston B. Kearney called by .· 
Roll 'R' Way Rinks, Inc .••• · • • . • • •.... 254 

Testimony of Bobbie Manspile called by 
Roll 'R' Way Rinks, Inc. . . . . • • •••••.. 260 

Testimony of Connie Esterly called by 
Roll 'R' Way Rinks, Inc. . . • . • . •..•..• 264 

Testimony of Peggy McCormick called by 
Roll 'R' Way Rinks, Inc ...•..•••.••••.• 266 

Testimony of Barbara Jones called by 
Roll 'R' Way Rinks, Inc. • . • • • • 

i 

. . . . .•• 268 



Granted Instruction No. 

Granted Instruction No. 

Granted Instruction No. 

Granted Instruction No. 

Denied Instruction No. 

Granted Instruction No. 

Denied Instruction No. 

1 

2 

4 

5 

6 

7 

8 

. . . . . . . 

. . . . . . . . 

. . . . . . . 
. . . 

Page 

• 273 

274 

275 

• 276 

• 277 

• • • • 278 

Granted Instruction No. 10 . . . . . . . . . 
. 279 

• 280 

Denied Instruction No. 

Denied Instruction No. 

Granted Instruction No. 

Denied Instruction No. 

Denied Instruction No. 

Denied Instruction No. 

Granted Instruction No. 

Granted Instruction B 

Granted Instruction c 

Granted Instruction D 

Granted Instruction E 

Granted Instruction F 

Granted Instruction H 

Granted Instruction I 

Denied Instruction J 

Denied Instruction K 

13 

14 

15 

16 

17 

19 

20 

. . . . . . . 

. . . . . . . . . 

. . . . . . 

• • 281 

282 

• • • 283 

• • 284 

285 

. 286 

287 

. . ~ . . . . . . . . . . 288 

289 

290 

291 

292 

293 

294 

295 

296 

. . . . . . . . . 

. . . . . . . . . 

. . . . . . .. 

ii 



.: 
~ . 

• 

• 

'i 

11 

,, 
·'. 

" 

VIRGINIA: .. 
IN THE CIRCUIT COURT OF THE CITY OF NEWPORT NEWS 

MICHAEL LESTER SMITH, 

Pli1intiff 
LAW DOCKE'l' 

NO. 1556-B 
' 

I 
v. 

ROLL IR I WAY RINKS I INC. I 

Defendant 

AMENDED MOTION FOR JUDGMENT 

Michael Lester Smith, plaintiff herein, moves the 

Circuit Court for the Cfty of Newport News, Virginia, for 

a judgment and award of e·xecution against Roll 'R' Way 

Rinks, Inc., defendant, for the sum of Two Hundred Thousand 

( $200, 000. 00) Dollars damages, with interest thereon 

from the date of judgment until paid, and the costs 

of this proceeding, ·for this, to-wit: 

1. At all times hercinvol ved, the defendant, 

:i Roll 'R' Way Rinks, Inc., was a corporation organized 

and existing under the laws of the State of Pennsylvania; 

was carrying on business and transacting affairs in the 

State of Virginia; and maintained a registered office 

,, 
in the City of Newport News, Virginia. 

2. On or about April 22, 1974, and for some time 

prior thereto, .the defendant, Roll 'R' Way Rinks, Inc., 

I. owned 1nd operated a skating rink on Main Street in the 

City of Newport News, Virginia, within the jurisdicti6n 

of this Honor3ble Court. 
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3. On or about April 22, 1974, ~t approximately 

7:30 P.M., the plaintiff, as a paid business invitee, 

entered the defendant's skating rink on Main Street in 

the City of Newport News, Virginiil. At or about 9:30 

P.M;, on the same date, the plaintiff finished skating, ,, 
f 

,: 
and while leavirig the skating area, by and through the 

! 
! 

negligence of the defendant, the plaintiff was caused to 

trip and fall. As a result of this fall, the plaintiff. 

was caused to suffer severe damages. 

4. At the time of the happening of the accident 

herein set forth, it was the duty of the defendant, its 

agents, servants and employees, to use and exercise 

reasonable care to keep the premises in and around its 
• 

skating rink in a reasonably safe condition and free from 

danger to the public and those having the right to be in 

and about said Skating rink, and in the event any unsafe 

condition existed in said premises, it was the duty of 

the defendant, its agents, servants and employees, to warn 
. 

the plaintiff of any such unsafe condition. Notwith-

standing the aforesaid duty owed by the defendant to the 

plaintiff, the defendant, by and through its agents, 

d 1 1 . i · d · · I servants an emp oyees, neg igent y perm1 tte i.ts premises f 
I 

about said skating rink to be maintained in an improper 

condition and unsafe for the use of the public, and the 

defendant, by and through its agents, servants and employees, 

negligently and darelessly failed to give the plaintiff 

any warning whatsoever of the aforesaid defect in said 

;2, 
'· premises. 
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5. As a direct and proximate result of the afore-

1. said negligence of the defendant, the plaintiff was caused 

I 
I 
;, 

'I 

I 

to suffer, among other serious and permanent injuries, 

injuries to his right knee, requiring the plaintiff to be 

hospitalized, which have caused and will in the future 

cause the plaintiff great suffering, both m,ental and 

physical. Said injuries have caused and will continue in 

the future to cause the plaintiff to expend money in an 

effort to effect a cure, to lose wages, and has caused 

and will continue to cause the plaintiff to be unable 

to carry on ac~ivities form~rly associated with his person 

and station in life. 

i WHEREFORE, plaintiff prays judgment against the 
ii 
!.I 
i1 defendant in the sum of Two Hundred Thousand ($200,000.00) 
ii 
11 

:1 Dollars, together with interest and costs, by reason 

" :: of the foregoing, demand for which is hereby made. 
i 

ii 
I ., 
! 

ii 
I 
I 

CHARLES H. GORDON, ESQUIRE 
107 North King Street 
Hampton, Virginia 

HOWELL, ANNINOS, DAUGHERTY & BROWN 
808 Maritime Tower 
Norfolk, Virginia 
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W O'''' l.S OF 
I 

ANNtNOS. " 
AUGHEBTT & 

BROWN :i 
MARltl-""11'. TOW•R Ji 

.M'. VlftOINIA 23910 ~ 
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C E R T I F I C A T E 

I h.ereby certify that a true copy of the_ fo7r going 

Amended Motion for Judgment was mailed this 2.~C.{ day 

of June, 1975, to Lionel Hancock, Esquire, 1340 Virginia 

National Bank 

of record for 

' . 
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V!RGINIA: Circuit Court of the City of Newport News, Monday:, the 2nd 
day of February, 1976. 

PRESENT: The Honorable S. R. BUXTON, JR.o, Judge. 

MICHAEL LESTER SMITH, ) 
Plaintiff, 

vs ) LAW #1556-B 

ROLL 1'R" WAY RINKS, INC., ) 
Defendant. 

ORDER 

This. day came the plaintiff in person and by counsel, and the 

defendant by its authorized representative, and by counsel, and oOris o. Derieu , 

court reporter, of Associated Court Reporter1;, having been previously sworn in 

open Court to record and transcribe the evidence and incidents of the trial of 

this cause, and the evidence having been heard in full on January 30, 1976, the 

defendant, by counsel renewed its motion to strike the evidence of the plaintif , 

and moved for a mistrial for reasons previously ascerted at the bar, which moti n 

the Court doth overrule, to which ruling of the Court the defendant, by counsel 

excepted, and the jury having been heretofore empaneled again took their·seats 

in the jury box, and after instructions of Court and arguments of counsel, the. 

jury retired to their room to consider their verdict and after some time retur d 

into Court with the following verdict: "We the jury find in favor of the ff 

and fix his damages at $85,000.00.'' (signed) Carl M. Ball, Jr., Foreman; Febru y 

2, 1976. And the jury was dismissed. 

Whereupon, the defendant, by counsel moved to set aside the 

verdict of the jury and enter up judgment for the defendant on the grounds tha 

the verdict is contrary to law and evidence, and for errors of the Court in 

admitting into evidence certain exhibits objected to by the defendant, which 

motion the Court doth overrule, to which ruling of the Court the defendant, by 
I 

counsel excepted. 
'-1 



Therefore, it is considered by the Court that the plaintiff 

r:ecover against the defendant the sum of EIGHTY FIVE THOUSAND (85,000.00) 

DOLLARS, the amount by the jurors in their verdict assessed against them, with 

interest thereon to be computed at the rate of EIGHT PER-CENTUM PER-ANNUM 

(8%) from the 2nd day of February, 1976 until paid and his costs in this behal 

eiXpended. 

It is further ordered that this cause be dismissed from the 

docket of this Court and the record made by the Court Reporter of the proceedin s 

herein is filed as part of the record in this case. 

{\COPY. TESTE: Gr-m~GE D. [)~~:HAZOR, C1erk 

~ct\~)~~t1\"slko.C. 

5 



VIRGINIA: . IN THE CIRCUIT COURT OF THE CITY OF NEWPORT NEWS 

.. UClii\EL LEST ZR SMI'i'li I ) 
Plaintiff 

) 
v. 

) LAW DOCKE'l1 

ROLL 'R' WAY RINKS, INC., ) NO. 1S5Ci-B 
Defendant 

) 

NO'l'ICE OF APPF..AL AND ASSIGNMENTS OF ERROR . ------· 

~ro ~ GuY E. DAUGHER':'Y, ESQtlI1~E 
J'i.ttorney for the Plaintiff 
UOB Maritime Tower 
Norfolk, Virginia 23510 

Roll 'R' Way Rinks, Inc., defendant, is aggrieved 

by a certair. final judgment orcter onterod t.y t:he Circuit Court 

of th(~ City of Newport News on the 2nd day of February, 197€, 

in t.he abova entitled action at law, ar1d hereby files its 

noti:ce of appeal and intention to apply to the Supreme Court of 

the State o~ ?Virginia for a writ of error and supersedeas. 

ASSIGNM.EN'l' OF ERROR ·------------
·rhe .defendant, Roll ~ R' Way Rinks, Inc., assi~;ns the 

following erroi.·s: 

l. Tl 1e Court err~cl in denying defendant's mot:i.on 

to exclude t.he · tE:stimony of the witrwss, Nancy Kline, on the 

grounds that her testimony as to the co11dition of the steel 

plate before and after the accident in question was irrelevant 

to the subj3ct matter of this case and that the admission or 

such evidence to the jury was prejudicial to the defon<lant. 

2. 'l1hat the Court erred in submitting the question 

of permanent disability of the plaintiff to the jury on the 
6 



-----------·------------··-· ··-----·-------
grounds that as a matter of law plaintiff failed to sh0w any 

evidetice of causal relation between the alleged permanent disability 

and the alleged accident causing plaintiff's injuries. 

3. 'l'he court erred in denying the defendant's motion 

to strike the plaintiff's evidence, on the grounds that as a matter 

of law, the plaintiff had not presented a prima facie case which 

should go to the jury. 

4. The Court erred in denying th~ defendant's motion 

to strike the plaintiff' a evidence at the conclusion of a:;.l of the 

evidence, on the y:rounds that as a matter of law, the plaintiff had 

not presented a prima facie case which should 90 to the jury. 

s. The Coux·t erred in submitting instruction No. 20 to 

the jury on the groundf that the same was contr!!ry tc· law and 

evidence before the Court. 

6. The Cou~t erred in refusing to grant instruction k 

on the grounds that there was no evidence oE any pemanent injury 
• 

before the jury and they should have been s.> inntructed. 

1. The Court erred in refusing :o grant instruction J 

on the grounus that the1~e was sufficient evidence before the jury 

to require submission of sai.d instruction. 

FILING OF TRANSC:RIP'l' 

The defendant. will file the transcript of the testimony 

of this case within sixty (60) days from 2 February 1976, the date 

of entry of the judqment order herein. 

ROLL 'R' WAY RINKS, INC. 

Campbell, Lustig & Hancock 
1340 Virginia National Bank Building 
Norfolk,· Virginia 23510 
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21 Q State your full name, please, sir. 

22 A Raymond Howell. 

L 

8 " ., 
C'; '' ;'! ~-. : . -: .·.:.:it 

,, •." ... I~·~;. r. ;~-~~ 

II 
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·or& ··J ;: tt ~ .;,. ,:: . 

18 Q New, did you have an occasion to ever see him in 

19 hia physical activities before this outing in April of 1974 at the 

20 roller rink? 

21 A I have seen him at football games up and doMi 

22 the sidelines, things like that, or jogging around the neighborhoo • 

23 0 Have you had a chance to observe-him physically 

24 move since the April • 74 incident? 

25 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 



II 
5 

Q All right, sir. First of all• were you a member 

,\ 2 of the church groHp that went to the roller rink? 

3 A Yes. 

4 Q How did that come about? What was the idea 

5 behind it? 

6 A It was for the youth of .the church, an open 

7 function which I set up. 
. ""' .. ~, :::...., - :..-: 

" ~:~~ . Q 

A 

14 ~ Q 

1sJ[ . A 
........... 

.... .... r:t. - 't .. 

Was that for pay or was it donated tc:> the church 

No. Each member paid. 

And was it paid to the roller rink? 

Yes, it was. 

" 0 I') 
t'·." ~ "'·"" ,.., 
..:: . ,· j .\ .. : ~ . .,, 

A~~Ul;IA I l:U \;UU" I "l:t'U" I en;, 
NORFOLK, VIRGINIA 
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Did you observe Coach Smith skating- that evJing 

Quite a few times. I 
8 Q How dirl he seem to be on his skates? 

9 A He did a lot better than some of the others that 

10 were falling. 

II Q All right. Now, did you observe anything unuaua 

12 happen to him? 

13 A I was about the distmce between the table you 

14 are standing in front of behind him .wlen he fell .• 

IS Q This way or this way? 

16 A From you to me. 

17 Q In other words, about this distance from you and 

18 I? 

19 A That is correct. 

20 
...... ~ 

MR. DAUGHER'IY: Fifteen to twenty feet, Mr •. 

I 21 Campbell? 

22 MR. CAMPBELL: Fair enough. 

. 23 If 

!',, •. 

.(1"':.( ·, ;;,• i "\"1 

.. 1 J 

• '/ 
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'i" ~· 
"'.. ,i·. c· . ·,":- •:'.., ~· 

,, ,,. i·:. u· .... " 

II 

18 Q All right. Where were you, and, if you will, I 

19 am going to ask you to come c ver here and put an "H" down where 

20 You were approxim<ttely a:t th1: time you saw the plaint~iff. 
21 A :witness COli plies with request.) 

22 Q All right. -~ow, if you will, I am going to ask 

23 you to put an "s" where the r laintiff was. 

24 A (Witness cor ?lies with request.) 

25 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 12 
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14 
IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

put a circle around the "S". 

:I ., •. 
~· . (" ,.,. . . •. " -~ 

' ~1 ·" ', ;t_ ;~ 
'• .... )'~··~ 

THE COURT: I will mark that as Exhibit 1 for 

the plaintiff and admit it as part of th'! evidence. 

Q All right, 11ir. You have marked dc·wn that 

Coach Smith was right at the exit, and you have marked the 

corner. Tell us what you sa"· 

A I saw his f Het go fr(im underneath him and he 

fell. 

Q All right. What did you do when you saw this? 

A I wer..t over to see jf I could help him get up. 

0 Did you obsnrve his cond:i tion at that point? 

10 

A He was in a lot of pain. He CC.iUldn 1 t move. He 

said that his leg was either locked or he had pulled it or 

something, but he couldn't move his leg. 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 



11 
I him? 

2 A He said, "Don't move me. My leg is locked. Let 
3 me see if I can rub it. Maybe it will unlock." 

Incidentally, let me ask you, did anyone ela, 
1 came to him at the same time you got to him? 

8 A Yes. There was a man, Mr. Collingsworth •. 

9 Q Anyone else? 

10 A The manager of the rink also came within minutes. 

11 Q Do you remember his name? 

12 A I think it is Jones. 

lj Q Now, did you overhear Coach Smith say anything 

14 as to what caused him to fall and how he fell right within that 

15 period of time immediately after his fall? 

16 A Well, within minutes I got to him. Other than 

17 saying that his leg had locked, he said that one leg went to the 

18 left and one leg went to the right or stopped, which caused him 

19 to, flip. I 
20 Q Did he say which foot stopped and which foot 

21 went to the left? 

22 A He said his left foot went one way and his right 

23 foot went the other way. 

·' 24 Q Did you actually see the details of the fall, or 

25 did vou see him after he fell. or in the Drocess of the fall. or 
ASSOCIATED COURT REPORTERS 

NORFOLK,.VIRGINIA 

______ _"__~-----~--------'-----------.....:....-----' 



what portion did you catch? 

2 A It just looked like his right leg just want 

3 under, I think is the best way to describe it. 
t 

12 

.4 Q How was the leg? ·What was the position of that 

s right leg to h:Ls body when you got to him? 

'.J A Turned under him. 

I 
_l_I _I 



• . . ·;.; ~ '"t .. 

,, 

C> All right. Now, how long did he atay there afte 

16 the fall before he left? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I am aura it. muathave becm five or tc minutes. 

He stayed on the floor at lea.at five to ten minut.ee. I guaaa it 
j 

muat have been fifteen, twent.y minutes. 

Q Was he attarpt.ing to rub the leg? 

A Oh, yes, sir. He was rubbing it. the whole time 

trying to aee if he could stop it fran hurting than and unlock it 

I guess. 

0 '!'hen how long would you say he was in the chair? 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 16 
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Mr. Collingsworth, who is much larger than I am, and I, we put 

2 him on our shoulders and carried him out. 

3 Q Where did you carry him to? 

4 A To his car that his wife had brought around. 

5 Q And did you stay with him after that or did they 

6 go on? 

7 A No. They want off to the hospital, to the 

s emergency roan. 

1 --. 

~6 Q Generally h1>W did he appear in the hospital? 

17 Did he seem to have been bav: .ng any difficulty or was he all 

18 right? 

19 A He was in a lot of pain. 

···-···-- ------

""'' \ .. ~ 11 
··---·-·:l""li•-·- ----

NORFOLK, VIRGINIA 
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rs 
I 

19 

20 

21 

Q Have you observed any changes in hie condit+on, 

phyaic:al, mental spirits, anything before thia accident and since 
I 

A He favors the leg. 

Q How? What·way? 

A He limP•, and I have asked him many timea how 

22 his leg ia doing and about swelling and thingt like that, and he 

23 aaye his leg is still qi vinq :1im trouble. Well, he couldn • t. run. 

24 

25 

He has gained a lot of weight and I have lost a lot of weight.\ 
I 

ASSOCIATED COURT REPORTERS 
· NORFOLK, VIRGINIA 1S 
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16 
-~~ t - to. 

I 

.. ·.: 

11 Q Is therE any difference as tar as you can 

13 determine in his activities since? 

14 A Well, nothing that - he hu got a bad leg. He 

1 s dciasn • t move like he used to. 

16 I know of one particular time in church he 

11 Jill:!ntioned that he was having troUble keepinq up with the boya 

18 like he used to. So I know that he is having problems there • 

25 

. . ~. 
·:: .. ,, 

ASSOCIATED COURT REPORTERS 
NORP"OLK, VIRGINIA 
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.. 17 
. . ·. 

approximately how many on this occasion? 

2 A Fifty or sixty. 

3 Q And they were of varying ages? 

4 A Fr~ about ·four years up to about fifty year• 

6 Q 

7 · before this mishap occurred to . Mr. Smith? 

8 A About a couple of hours. 

9 Q Had you elta ted? 

10 A Oh• yea.· 

II Q And did you have oacuion to aat.• off the 

11 lskat.ing area any t.iae during the two 'boura that you were altaUnv? 

1s A Y ... air. 

16 Q t don't. 'know wh~er U., had ·.8f&Y program of 

11 •Jtattng. Did they laave of'f-nkatin9 or th• utntal ~of pl'OF'-

1s ~f orpni&ed skating, or . wero you jun ablA to *kate u yoaa 

19 ."1-.S? 

20 A 

21 •ka'*I. Scaetille• the males thanael vea skated. 8-etl.mM we 

22 ·~ with. partners. 

23 Q I•••· And at the time tha.t t1:tJ.a.org.m1-d 

24 skating went on, 'tho .. that were.not partied.pa~ would come 

25 cft '11• akat.ina area, would t.:hey not? 20 
ASSOCIATED COURT REPORTERS 

NORFOLK, VIRGINIA 
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I. 2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

A Yea, sir. 

0 And they would use this exit to.get off the 

mkat.ing area? · 

A Yes. amonq the others. 

Q Beg your pardon? 

A Along with the others. 

Q I understood that you used this skating area 

an4 ycu had no trouble, did you? 

A No, sir. 

Q Prom foUr years on up to fifty aa4 with fifty 

or sixty of them there, Mr. smith is the only one who met with 

a mishap acming out. of that exit, isn't t.b.at. correct.? 

A 'l'o . th• best of my knowledge, yea t air. 

18 

Q How, l underet.an.d that you a-. up to him, you 

askeCI him what haPJ*ied, and be told you that. oae. toot w.nt. one 

way and th• other foot.went the othcar way? ._ w.as hi• 

ttxplanat.ion? 

A 'l'hat. 1.s corracrt. 
....... _ ---. ·------- I . ·---· ....... __.__ __ 

21 

NORFOLK, VIRGINIA 



-- --· - ----'---- -- I -

11 Q And while you were cJoae to him, basically all 

12 you aaw wae when he went down and you were curious t:o know why? 

13 A I waa eoncenied, yea. 

14 Q Yu.. Well, ot course, concerned.. I used the 

is word *'c:urious". I didn • t mean it was just su.perfie.ial. I know 

16 you were concerned. He is a friend Qf yours. Please don't 

11 misunderstand me. I wasn't dealing lightly about it. 

is · At the time that he want down with reference to 

19 the skating area, where did he fall? 

20 A Riqht inside the exit. 

21 0 On Which side of the exit? 

22 A In towards the houae where they iasue the skates 

23 otf the akatin9• rink area. 

24 0 Off the akatino surf ace? 

25 A Ri t there at the entrance at the exit u 
ASSOCIATED COURT REPORTERS 

NORFOLK, VIRGINIA 
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come o • 

2 Q Did he fall through the exit \'.hen he got there? 

3 Was he in the off-skating area? 

4 A In the off-skating area. 



II 
---~---··· ·- .. ····---····· 

II 
·--~-~--.J!,. 

· Io Q What sports have you played throughout the 

11 school years? Start at hiqh school and COnle on up. 

12 A Football and tennis are the only two I have been.-

13 involved with. I just played baseball as a recreational sport:, 

14 mostly. 

15 Q But you havf~ played football an4 also you hove 

16 played tennis, organized sports? 

17 A Yea, air, I have, in both of than. In high 

18 ,achoo! I waa an All-State football player. I mostly played in 
. I 

In t4!!t!U1is I play~ 
19 the Virginia and'l'ennessee All-Star gaaea • 

.L... .. ~0 . __ _?umber C?n• position on the cc llege tournament te•. 
--·-· ·----·· - c_· ---

24 

II 



31 
Q Coach Smith, up until April the 22nd of 1974, 

2 aside fran bruises and what not, had you received any major 

3 injuries at all through any of your career as a coach or aa a 

~layer physically? 

5 A No, sir, no more serious than a sprained ankle, 
6 ~ich I bad sprained in p. aying tennis. 

Q What was your position then at the time you were 

itj.jured? 

A. I am Dean of Men, head football coach, and 

formerly was the head tennis coach. 

2S 

.. 
. :.\..":'• ·.·' .• .JJI 

f.' .f"" ~-~· . ., ··1·-.i 
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17 Q Let• s take direct attention. f'fhat. do you 

18 specialize in as coach? Do you actually teach any particular 

19 part of football? 

20 A I spend more time with the defensive~ of 
I 

21 . it than I do the offensive end. Nowadays, of courae, a big part 

22 of it is just in developing the overall program, which I ~rk 

23 with the linebackers and defensive line more than anyone 

24 else. 26 
·.__. 
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10 0 

11 linebacker? 

12 A 

13 doing it. 

14 0 

You 

. :: . \'.'\ ... ! _-u 

v·.;~··, .. ;l~ 

As coach, how muet a coach teach the position of 

By showing than, and this is the only way of 

ean tell then, but you have got t.o denonatrate. 

All riqht. Now, what are the movments of a 

1 s linebacker that you must da'ftOnstrate? 

16 A For the linebacker, probably the bigqeat thin9 

11 that you have got to teach better than anythin9 else is lateral 

1 s movsnent, fran one side to the other. We do this by using what 

19 we aall blodkinq dummies, put than in a sari••• and moving people 

20 through them, stepping over them,. caning through t.h.aa. 

21 Q Would you, prior to 1pril the 22nd, 1974• 

22 ,demonstrate thi.t yourself phyoically? 

23 A Yes •. I feel that is the only way to teach it 

24 to be effective. 
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changed .any of your teaching methods? 

2 A Well, the most importmt thing is the mobility 

3 in lateral movEment as well as workin~ with the down lintnen. 

4 Now, one of my other. assistants that did offensive line also 

s takes the down linemen, and he does most of the demonstratinq • 

6 and up until that time, no one ever coached the linebackers 

7 except myself, but I have got a coach now that \40rks with then 

s in the demonstrations because of my limitations. 

9 0 Now,. you said you also were coach of the tennis 

ID team? 

II A Yes, sir. 

12 0 What did this involve so far as physical 

13 movement, if any, of a tennis coach before your injury, air? 

14 A Me teaching as a teacher on the court, I think . 

IS you 'know aa you progress and become a better tennis player, then 

16 it requires more movenent than it would with i:he young child, 

17 which requires a certain amount, but working with the younqer 

18 ones in movane'.lts, you know, and position of the ball on the 

19 the court 

20 bending, chanq tng directions , and 11'1.0VaDent laterally, which is 

21 impaired more '1-..han anythinq, and hitting with the players, and 

22 playing with the, you know. 

23 Q In other wo:rds, you yourself hit the ball and 

24 move about on the court as ye u are teaching tba? 

2S 
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14 
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16 

17 

18 

19 

20 

21 

22 

II 

36 

player, I revolve from on~ to the other approximately fifteent 

~wenty minutes with each. That is the longest time allowed, yes. 
I 

! 

l Q What is the length of time of your tennis 

irogram for the school when you were coaching? 
I 

Well --

Q From what month to what month? 

A Yes. We begin practice in cpproximately March 

he 1st. I think Virgin:f.a high schools, the:y have changed 

Jomewhat, but I think that is the opening day. We begin the 

mlatches in the latter. week in March, and the State tournament 

in May. 

O How many hours a day whE!m you did teach would 

ylu work with these tennis players? 

I 

On the average of three to four hours. 

How many day11 a week? 

Five to six 1lepending, i 1uch more time in the 

.t t wouJ d ·~hang•, but it. would vary. 



8 

9 

10 

II 

12 

iJ 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• ..;.1 .•• ·~ .•• ·, .:; '.t:· 

Q Are you coaching tennis now? 

No, sir. 

Q l'v'hy not'? 

A 
Well, after • 74 I cociched the tennis team. I' 11 

pl t it this way: I made an attempt to coach the tennis team last 

spring of 
1

75, but I was on a rehab program with my knee at that 

tl..e working on it, and it was thought that I could possibly do 
I 

it, and I wanted to do it, but durinq the course of the season, 

:rlfound I couldn't do the job that I felt had to be done, and 

el though I had total canm.itments, then I aouldn't do it. 

So I talked to the principal and I told him I 1 

know, over the surmner, and the work that 

I ould do on t''.'le knee and see if I could get it corrected. Then 

it was changed. 

I went back in August: and st.ttted the football 

pr ctice, and the trouble got worse and worse with the knee. 

Thjn in September I resigned from the tennis position becat.se 
·1 
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even prior to the '75 season. 
38 

r·. ,;,·?> 

~ ' '•) ~-... '.l<ri 

'.:': 

31 
.,,., ·~ .. - . -

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 



... · ·.•: 
•.L.:·.,.':} 

;;; 1··.~ ··, r;.·t·~, 

··I 

·. ''\.: ,, 

Now, did you have occasion to go on a church 

6 Uting sometime in April 1 ,f ~ 74? 

7 A Yes, sir. 

. ' .... 

I 

12 1re 13 

14 Ln f s 

Q 
Do yc)u rernember roughly how many people were 

from the church? 

A 
I .am not :>ure, for:ty, fifty. It could vary. 

was a large group. 

II 



3 Q Now, before this f al.1 we have been talking about, · 

4 did you have any difficulty at all? 

__ J s 

' 

' J l ---· 
·) ~ 

/ ~ ' j•' 

18 

19 

20 

21 

24 

25 

. A 

Q 

Q 

A 

Q 

A 

Q 

A 

Q 

No • 

How long had you been sJ :ating? 

That evening? 

Yes. 

Approximately two hours. 

How would you classify y~urself as a skater? 

Just average. 

You had skated as a youth? 

Yes, sir. 

Had you been skatinf continuously, or had you 

~mile 
3J 
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Dur ng that even ng? 
:~1 

2 Q Yes. 

3 l\ I had buen skating most all evening, but it had 

4 been intermittently becau~e they had had different groups, like 

s a couple of t.tnes the girls, and then maybe the girls and the 

6 boys skated. I skated with my wife once or twice. ·-
What was your general physical condition? 

Excellent. 

9 What did you do to k~ep yourself in condition? 

10 
Well, I ran during t '1e day, lifted weights 

11 periodically during the week. 

12 How much? 

13 
Approximately two, two and a half miles. We 

I 

14 

IS 

\tt'Orked with weights. We have a winte::- and a. spring football 

program. 

3 / 
'.t 

"• .. 
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8 

9 

10 

II 

12 

14 

15 

16 

17 

19 

20 

21 

22 

23 

24 

25 
( ...... -,) i 

.I 

·:Jas part of the conditioning of the tennis te.am 

ti ell us a little bit about that. 

. l\ Wel1, most of· the tenn.:i.s players would we ha t begin inside, and we began by what we call a suicide sprint, 

just in with.the basketball within the court, ran inside, beccuse 

W

o( the inclement weather outside, and i: would be so cold becaLis 

rr couldn't get outside because of muse .e pulls and et cetera. 

sb we stayed inside in the evening afte1· everyone had left. 

I 
I 

• ._.,_I 

Did you do this? 

Yes • 

What time did this 

tak(·· place to the best of your kno" ledge? 

.'\ Approximately ten ( )• clc:ck give or take a few· 

Q What happened? 

]", At the time before that, as I had stated earlier 

'• 

I 
1
ad been havinq some problems with thE skates during the: evenin • 

So \1 had changed skating back onto the floor, and during that 

tim~, I <"on't know what they call it, but maybe Mr. Jones or 

whobver "'as on the monitor would know, but it was skate, a 

whi~tle l',lew, then you changed position, and then go back in the I . 
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'I 
I 

Some game you were playing? 
43 

Q 

A I don't kno\I whether they called it a game or 

something. I suppose it was sort of a game, but, anyhow, I had 

4 just changed skates prior to that and we began. We skated around 

s the rink a couplH of times, c·nd as I had gone past the exit where 

6 I fell, the whistle blew. ' I had gone back and started up t~ tpe 

7 corner, and I was having prol:.lems with these skates somewhat at 

8 the time, and I decided to c~ 11 it an evening. I had been 0n 1 

9 about two hours. Ae I say, l started off at the upper edge, 

10 which, I would say, would be the west end of the exit. 

11 
As I started off at i~hat time, .r felt my foot 

12 
cross something, and when I did, I fell bi·ck in an inverted 

13 position back over the knee. 

14 

15 

16 

17 

{ 1s JJ 

. L;;_ 

THE COURT: I am sorry. You said you started 

something? 

THE WITNESS As I started to the exit, I felt 

my foot hit against 11omething. My left foot went forward 

and I fell ow~r my lng. My leg was inverted undexneath 

me • 

. ' .·• 
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r: 
:~ 

\ .... 
\:: Now; how 

at this exit? 

fast. were you skat.ng as you got right 

6 A Well, I (;on• t know how you would measure i t.1 
I 7 You know, just fast enougl ·. to exit off the floor. I had slowed 

8 down and was pushing off -t.he floor onto the outside. 

9 Q You said you felt your skate hit something? 
10 A Yes. 

II c Which skate? 

12 
1~ The right.one. 

13 Q Your right one? 

14 A Yes. 

Q What was the sensation? 

A Just los1 my balance at the tir.1e until I hit the 
16 

floor, and it was just a crunching sound in the knee, followed by 
17 

18 
pain at that time and numhness to some extent. 

19 Q I When thaf right skate hit something, did it move 
20 

and, if so, in what direc1ion did it stop, or what did it do; ~e 
21 

skate, now, so far as you can detennine? 

22 
A As far ai: I could detennine, when it hit, it 

23 
might have gone backwards somewhat because my body fell back over 

24 
iit with the knee bent und' 'r me. 

25 
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went out from under you and :y·ou have draWI'l some g out w 

2 left hand. Take that description bit by bit. 

3 1~ The fact ab:•ut the right foot? 

4 ( Right. 

5 A It hit this~ 

6 · You felt liLe it went hack? You mean back 

7 toward ycur body? 

8 Yes, behind me. 

9 Now, which \.'ay did your body go? 

10 Fell back o·,.er to the left. 

11 Which way did the foot go?. Did it st~y still' or 

12 did it s'~em to go backwards? 

13 
i' The foot kind of stayed still and it was turned 

14 at an ani";le to the right, because when I fell hack, it was on an 

IS lnverted or lai:eral aspect of the leg. 

16 Q Where w~s yc-,ur buttock in relation to your foot 

17 when you fell? 

18 A They were jttat insid·~ my right heel. 

19 0 You mean up like in this position? 

20 A Yes, in that position. 

21 Q For the recc·rd, I will pull my leg up behind me 

22 with my right foot out to 1ny right side. 

23 Yes, sir. 

24 Where was yc.ur left foot? 

25 
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to the left in front of me ab I kind c f went in that direction. 

2 Q Mr. Smith , : : am not asking· you to say which is 

3 )fight or not, but he describ<·d you saying something about one 

4 :foot going in one direction <llld one in another. First of all, 

s 4o you remember saying CL'lythi.ng at that time? 

6 A No. I don''f: remember having said that. I 
It is 

7 a possibility I did, you know. I had a great deal of pain and 

v-· 8 I was just concerned with thi:! leq at that time. 

18 

19 

20 

21 

22 

23 

24 

25 

First of all, what separated the skating rinkl 

from the area around it? 

A There was a center block, concrete block wall 

approximately three fe·et in height. 

Q All right. How did you get to and from the 

skating area to that wall? 

A This was the first time I had ever been there 
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used unless you were going to the game rooms on the back side • 

. j' 

) All riqht, sir. Now, what would be the area 

outside of thi:!'? 

16 A Walkway, skateway. It WilS the area of the. 

17 concessions on the lower side. 

18 Q What was the surf ace of the floor? 
19 A Carpet. 

23 between the co1 icrete bloc.1<.s? 

A It was a metal plate. 
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11 

Q Where was your body in relation to that metal 

s plate? 

9 A My left leg, I think, was across the plate. I 
10 

know that I was back over my right leg c-nd I was just inside the 

II plate a little bit. 

12 Q You Jay inside the plate itself? 

13 A My left leg, my thiqh.was over ::.he plate, but l: 

14 was laying back this way back across almost in a --

15 
Q Speaking for the record, now, you have got the 

"' 
16 

metal plate. Were you on the walkway area or the skate area? 

j 17 A My head was on the skating area. My leg was 

back here. 
·y··.·~·-·· .... 

Q I 
All r!CJbt, sir. Nc•w, after you had fallen and 

20 you were sitting there, did you look to see what caused it? 

21 A Well, yes. After I hit, I really, more than 

22 sitting, I was laying. I was all the way back across my leg. 

23 One ot the first things I 1id, ~ looked to soe what it was, and 

24 I saw this metal plate, a big space between the metal plate and 

2s the floor. 

ASSOCIATED COURT REPORTERS 
-..oRFOLK, VIRGINIA 



5( 
Q Which side would that be? Let's talk al:>C>Ut the 

2 plate being at the east end and the west end. 

3 A It would be on the west end of the plate. 

4 Q You have got the other two edges, one would be 

s on the walkway, the carpet, and the other would be on the \\IOod 

6 or the skating area. Which aide are you talkinq about? 

7 A On the wood, the skating area side. 
8 Q Now, you said it wc-.s raised. How much would you 

9 estimate it was raised - c. half inch? 

10 A About this far, I would say, that distance. 
11 Q What wouJd be the least it would be in your 
12 opinion? 

13 A Fi ve-eigl:ths of an inch, a quarter of an inch 
14 at a minimum. 

15 Q In other words, those ranges? 
16 A I would E ay, yes, something like that·. I deal 
17 

more in, you know, feet and yards in football and I don't know 
18 how much. 

19 
Q You didn't measure it? 

iO 
A No, not at the time. 

I',' 
,J ., 

> . 

42 
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10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

2 I 

22 

23 

24 

25 

/ 
"{\ 

II 

Q Can you remember saying anything about "Don't 

move me" or anything? 

A At the immediate time when Mr. Howell first 

crame up, ~ told him, "Wait a minute. " I wasn • t sure what 

happened. I knew that something had happened in the knee and 

it was lo,!]ced. I couldn't move. 

Q How was it locked? D'!scribe that for us, Coach · 

Sntith. 

A I couldn't push the knee. The lower part of the 

l~g is th;! hum• irus. The upper part of the leg was almost at a 

forty-fiv.~ degl·ee angle and I couldn't extend it, no extension. 

Q Was there any pain associated with it? 

A Yes. 

Q How? What kind? 

A Very sharp, very sharp pain at the time. At the 

0vety time it happened, it was numbness, and then, you know, the 

pain got worse ! long way before I got to the hospital. 

Q Did you attempt to do anything to it yourself? 

A I ruhh-.n the knee and I rE~ached down and checkee 
ASSOCIATED COURT REPORTERS 
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} I the leg to see if anything, you know -·- if I could straighten it, Lt:, you know, I 2 I couldn't. I -

-·~· ·- ··-- ... 
. --·-~- -
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j 
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1 ' " 
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11 A From the date that I saw Dr. Kretz in the 

13 mprning, and he admitted me to the hospital on the 23rd. It is 

14 the day I was admitted to the hospital. 

15 Q And that is treatment while there? 
16 A Yes. Three days he had me in traction while 

111 trying to straighten my leq, and then surgery in the hospital 

_1 s---1.1..__.a ... t_the time. 

¢" .. 



25 

" ;:. d '• .. 
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I 
__ s13_J 

6 Q Now, you have previously said that Dr. Kretzf 

7 I first put you in traction. Some people may not know what that 

a is. Describe what was done to you. 

9 A They had·a type of harness that they hooked 

Io onto the leg, and I can• t remember where they hooked it onto 

11 the knee, but it went up to an apparatus on the hospital bed 

12 and had various weiqhts at t:he end. 

47 
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4 

5 

6 

Q 
This went c•n, I think you said, three days? 

A 
To the best of my recollection, it was 

days, two or three. I believe three days. J think the 

three 

third! 
I 
' 7 day he decided he couldn't get the knee straightened out, that 

a he was going to do surgery. 

Q Was the knee still locked during that time? 

A Oh, yes. 

Q 
Describe this locking sensation. You talk about 
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16 

17 

19 

20 

21 

22 

23 

24 

25 

60 
A The knee -- I am not really good at angles. I 

2 would describe it something like a forty-five. 

Q As I understand what you meant by your forty-

five degree angle, this is for the record again, if you were 

going to extend ·{our leg out in a straight line, then drop the 

lower part of the leg hack forty-five degrees off that line, is 

that what you were trying to say? 

A Yes. 

Q It would have looked like that? 

A At that time, yes. It was locked. It was 

locked from the time of the injury. In fact, when I went to the 

hospital and had the X-rays, my wife got rne back through the 

d1,or, and I couldn't make it back past the living room sofa and 

I spent the night there. 
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A No, sir. I didn't have any at that time. 
61 

2 Q How did you.get into the hospital emergency room 

3 A My wife got me out of the car, and there was a 

4 nurse -- at that time she went in and saw that I couldn't move. 

5 I was hanging on the car door. My wife w.:is trying to help me. 

t She aonly -ighs a'hundred pounds and couldn't do that much, tt 
the nurse went in and got a wheelchair. I 

6 

7 

8 Q Did this traction do anything to relieve this 

9 leg fran being in that position? 

10 A 'l'here wasn't any change in the position of the 

II leg, no. 

r~ 
' 22 

Q When the surgery was explained to you, did this 

bother you in any way? 

23 A Well, I didn't want to go through surgery unless 

24 it was abnolutely necessary. That is why I chose Dr. Kretz. I 

25 kn:ew he wuuldn' .t do it unless it had to be done and 
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I 62 f--~~-'-~---1.i--,.l~~~~~-,-~~~~~~~~~~~~~~'--~---~~~~~~~~~~~-4--
~n d I discussed the traction together to try to unlock the knee 

2 

23 

24 

25 

) 

I 
fiirst wit:hout h1'1vlna to do Hu:- ~urgary. He did e.v°""ry+-hi"a he 
I 

'l"'~.':2.~. 

Q So you we-nt throuqh the surgeryo When you came 

out of it, what was the cc1ndition of your body as far as you 

furselfAcould observe it, Coach Bmith"I 
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r city, you know. My leg was :Jtraight and r:verything was okay. 
' 

63 

2 Dr. Kretz, of course, told m·~ aspects of rehabilitation, and we 

3 bad worked with the kids. 

4 

5 

6 

7 

8 

r 9 

I ro 

One thing I didn't know, when he came in, he 

said, ''You can get up out of bed as soon as you can raise your 

leg.
11 

I thought that was no problem. I thought I was all riJht 

I to go, but I couldn't raise :lt. So we were talking about that, 

and the muscles in the leg. 

Q What muscleE! were you talking about? 

The quadricMps muscle in thr; upper thigh area. 

l 24 

25 

Q You said you tried to use that muscle to lift 
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A 
64 

Yes. 

Q What happened'? 

A Nothing. 

Q Wer(·i you in a cast at thc.t time? 

A No. I was never in a ha:'.'d cast. It was a 

one. 
I"·-~, ... ___ 

-

.. - -· ... ~ 

... 
Q Could yol..r soe the knee, the area of the scar? -
A No, not at the time because it was covered by 

tfte bandages, but I couldn't raise the leg at all, couldn't even 

m;,ve it off the bed. 

Q How long before you got successful and could ~ 
I think about -- I eased myself 

I think that was about that 

t':' '~ ._) .. 



10 Q 
What type of therapy or rehabilitation did you 

11 undergo? 

12 A 
Under Dr. Kretz, he started me out on t\llO-po't.lrtd 

\ _.weiqhts in building up the quadriceps. 

11;>; .·· 
" 

~; 
L •t 



3 Q What would you do? 

4 A E.xterision of the quadriceps. 

.. ,. 

14 Q What does that do to the quadriceps muscles? 
15 A That develops the quadriceps back where the 

~j:rophy had set in after the surgery • . ..-­......____.,.. 

5G 

. I II - I~ 

68 



ou Wf nt throu this rehabilitation rocess 
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Coach Smith, what did you feel? 

2 A Well, I think I started out, you know, and, of 

3 course, there is some pain associated with it, but I started out 

4 with a great deal of hope in establishing the knee back to normal~ 

s but the further I went, the more frustrated I g0t with the pain. 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

II 

I 
0 But with the pain, you ~10uld still do this? 

A Any lifting, either pulJing, lifting, or 

extension, or even if I am lifting weights just on my shoulders, 

r have pain with it still, yes. 

Q Is there some normal pain associated with just 

doing thi& kind of ex,~roise with a normal knee? 

A Nothing more than stiffness, I think, the day 

after if you weren't used to it, but thi~; usually works itself 

out. 

Q In other words, it was rot the kind of pain you 

would have with ille normal use? 

A No. 

... ·:1 :·· 
t; .. ;,.,), ..;_.· .. 
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74 L 

MR. CAMPBELL: If Your Honor please, I know · 

that Mr. Daugherty is about to interrogate the witness 

and to e>'.:hibi t pictures. taken some three weeks or more 

following this mishap, and I ha, ,e, through the courtesy 

of Mr. Daugherty, seen those pictures. 

According to many witnesses that I b.ave 

available, it is contended that the pictures taken some 

three weeks or so following this mishap do not make a 

fair representation of the condition as misted as of the 

time of the happening, and .it is my understanding that : 

pictures taken are supposed to reflect what was a 

reasonable representation of the physical facts at the , 

time of the accident. In view of the fact that they 

were taken some three weeks af·:erwards, and the evidence 

to the effect that it is not a fair representation of 

what existed the ni.ght of the happening, I object to the 

introduction of these pictures. They reflect.the 

situation _entirely different, according to q1ite a few 

11---~~-----.ILl.~.,;·...i.+-~n·u;:·-u;;·""u;;' ... !.!i""'~"'· that the defendant has who are awa::-e of the 
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conditions, and these pictures reflect a different 
75 

situation than existed that night. 

THE COURT: Better or worse? 

MR. CAMPBELL: Worse, of course. 

MR. DAUGHERTY: That goes both ways, Judge. We 

have got witnesses who will say the conditions were l~e 
this, and he has got witnesses who say they were like ' 

that, but my client is here. He i.s going to testify that 

these pictures represent the conditions as they existed 

at that time, that they also represented the condition 
I 

at the time he looked at it immediately after he fell, 

and that someone went back a month and a half or two 

months after that because all my pictures didn't cane 

out. We had trouble with my cameri. So I g•:>t Mr. 

Fernandez, and my client went' with him, and they still 

reflect the same conditions, Your Honor. Now, I think r 
' 

with that evidence that the jury should be allowed to 

see them, and at least that way pit one witness against! 

the other. 

MR. CAMPBELL: This witne11s has testified, if 

Your Honor please, that one foot w .mt one wa~' and the 

other foot went the other way, and he went further and 

I 
said that as if it stopped or hit something. He has not 

stated what he hit, an~ he has bee1 under discovery, and 
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caused his fall. He said he hadn't seen anything prior 

2 
to the fall, and •)s far as his testinony here today, he 

3 
has not, and I don't think he has dellOnstrated the 

4 
situation that would enable him to say that these 

5 
pictures are a fair representation of what the condition 

6 
was that night. I 

7 

MR. DAUGHERTY: If Your Honor please, I took the 
8 

deposi tir >n of Mr. Jones, the manager, in Mr. Gordon' s 
9 

10 

office, Mr. Gordon Campbell's office. I keep saying 

Mr. Gordon because I was associated with Flash Gordon 
11 

and I am thinking, and I apologize. 
12 

MR. CAMPB8LL: Well, I have fond memories o·: 
13 

him. 

14 
MR. DAUGHERTY: So do I. 

15 

16 
Mr. Jones, when I asked him about this incident, 

I asked him did he go to the plaintiff, and he said yes. 
17 

I asked him did he speak to him at the time he fell and 
18 

he said yes. 

19 
"Did he make a statement to you?" 

20 
I asked him at that point in time how it 

21 happened. 

22 
MR. CAMPBELL: This is not in evidence, Your 

23 Honor. 

24 
MR. DAUGHERTY: It is. Y·)U have had time to go 

25 over it. 
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.r-m. CAMPBELL: I object at this time based upon 

the record as it now stands. 

MR. IAUGHERTY: I am going to tender this, Your 
i 

Honor, and thjs is the evidence that is under oath. He 

z· 

is saying he never told him what caused him to fall, and 

I am saying that at that time he told the manager thaJ he 

tripped on that plate. 

THE COURT: Well, I haven't seen the pictures 

and I don't know what the pictures are. A.re these 

pictu1·es of the exits or the skati.ng rink? 

MR. DAUGHERTY: No, sir. Let me show them tO 

the Court, please. I think it mi~ht be wise, and to save 

a lot of time, the black and white pictures, I took them 

myself with my camera. All of them didn't come out at 

the time. ! sent Mr. Fernandez back to take a generalizec 

picture to show the area, the same exit, also a picture 

looking down on top of the plate at the same place, Your 

Honor. 

MR. CAMPBELL: Are these all the pictures? 

MR. DAUGHERTY: That is all I have. I took a 

whole roll and something was wrong with my camera. 

MR. CAMPBELL: Well now, that was taken by 

Fernandez. Were you there? 

MR. DAUGHERTY: My client was. I was not there. 

. - --·-- .... __ ~---- -· 
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MR. CAMPBEL.~: It is contended, Your Honor, that 

2 
this picture does no~: reflect the con di ti on as it existed 

3 
that night, and this picture here clearly discloses that 

4 
there is an apparent discrepancy c•f what occ\lrred on that 

5 
particular occasion. Here are the; pictures that Mr. 

6 

7 

' 
Daugherty took. 

THE COURT: I don't see anything that we can !do 
8 

except to let these he introduced. Assuming that the 
9 

witnesses will .testify that it represents the condition 
10 

at the time of the accident as far as the plaintiff is· 
II 

concerned, then you have a right ''i th your witnesses tb 
Ii ; ' 

show them the exhibits and ask them to express th~ir 
13 

opinion as to. whether those a.re pictures of the condition 
14 

that existed at the time, and then let it be a question 
15 

as to what weight the jurors uant to give to each witness 
16 

MR. CAMPBEL!.: All r.ight, sir. 
17 

Well, for the record, may I save my point and · 
18 

note my exception? 
/ ..... 19 

THE .:OURT: Yes. . 

.; 
• 



---'-.JJ.....---... --- --·· 80 
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Q For t.he record, sir, .1Jtate your full name. 
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I 

Q What: is your occupat.ion? 

A I am an orthopedic surgeon. 

fLC.· 
~·~\: •• \j!," ... , •• !. "'~ 

23 Q All right, sir. Now, Dr. Kretz, in furtherance 

24 of your education, have you recently done any studies to assist 

25 
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to a_!tne~--~uffered by Coach Smith? 
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---···---·-·-··-·····-

10 A 

I\' ... ., ·• •. ~ ...... , ,. -~· ..... r: \) 

When I was 11p in Canada a couple of years ago, 

11 they had a Japanese instrument called an arthroscope, which is 

12 a little telescope which you can slip into the knee joint, or 

13 any joint, and in any big joint, and it has a very bright light 

14 in it and you can look around on this inside of the joint· 

1 s providing you can clear out Enough blood and other material so 

16 that ycu can qet a clear vi8"r. 

17 Q 
You were trained in the use Of this instrument? 

18 A Yes; sir. 

19 Q Did you use it in the case of Coach Smith? 
20 A Yes, sir. 

21 Q Dr. :Kretz, how long have you known Coach Smith 

22 e:l ther ae a patient or just l:nown him? 

23 A Well, ·I firf·:t saw him as a patient on the 23rd 

24 Of April, 1974. 

25 
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2 
Yee. Offhand, not as a pat.iant, as a coach, 

l 

t)'~. '• ' ,, 

II 0 What were his cc:nplaints at that time? 

12 A Well, he came in the office in a lot of pain. 

13 Hi's right knee was banged up and he couldn't straighten it up
11 

14 nor could he straighten it out. 

15 Q How did you attempt to straighten it? 

16 A By pulling on it. 

17 Q What was the position of that leq, the right 
18 leg? 

19 A I will show you with my arm. It was bent about 

degrees from the normal straight out position. 

And I said, "Well, how did YOU 00 

............... -_.....,... it?" -
22 He said, well, he had been roller skating the 

I 

i 23 night before and had hung the skate up, wrenched the knee aroWld 

when one skate went one way and his foot was held by whatever held 

~,._..j.j....:::i!-=:;--... ______ ~illleSOCIATED COURT REPORTERS 
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Q 84 
Now, after taking that history and that initial 

2 

3 

4 

examination with you pulling on his leg, did you do anything 

further? 

A 
Yes. Because the knee was swollen, and 

s sometimes the swelling alone will.keep you from straightening 

6 out a knee, we slipped a needle in there and pulled what bloodf 

1 we could get out of it, and ~~en again tried to straighten the 

s knee, but no way. 

9 0 There was b.lood in the joint? 
10 A Yes, sir. 

11 Q Is that normal? 

12 A No, sir. 

13 Q All right, air. Was there any other thinq 

14 discernible about the joint just by your e~·e or by palpating? 

15 A 
It was, welJi., extremely t:ender to motion, and 

16 I could bend it back around, hut I could nc;t straighten it beyofld 

11 a forty-five degree angle. i 

18 Q 
In other words, you could bend the heel toward 

19 the buttock? I 
20 A 

But I couldr.1 1 t straighten it out, which meant! 

21 something was blocking it. 

22 Q 
I aef~, sir. Did you take any other diagnostic 

23 tests and tools at that time? 

24 A 
Well, the X-rays, and that didn't show anything 
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Q In other words, there could be somethi.ng wrong 
85 

2 that wasn't showing on X-rays? 

3 A Correct. 

4 0 What was your opinion at that moment based on 

s the history that you had then taken from this young man, your 

6 examination, and all the diagnostic tests that yciu had perfonrled? 

7 A Well, I assumed he had a normal knee the day 

B before on injuring it. He could have hurt the cartilaqe or he 

9 could have hurt one of the big ligaments. 
·-------~-----

1:\. ·.~ ···: < r. 

~;;, .· 

GS 



·------··· .lJ---··--·---· .. ·-··· . . ·-----· ··--·------------·-· ..... -

·'~".:· ··, , .. 
,i • ..... 

'11 Now, it shows these two cut things here, which 

... 18 are the two ligaments inside the joint. That bu nothing to do 
19 with the injury. l 
20 

It shows these things here, the cartilage, it 
21 

looks like, and in his particular case we found out this part of 

22 the cartilage was torn loose canpletely from the front here. It 

23 flipped over to itself and was lying doubled up, and that is Why 

24 I oouldn • t straighten his knee out. 

II 



19 

20 

21 

Q 

6~. . ..... -. 
·;:.~·~ ·;.: •, 1·· \.· ,:;r. 

" '.'.i." ', ... 

I 
Tum those over so tb.e jlJ ry can look down and 

! 

see that socket with it open like that. 

A Okay. Then I was talking about the cartilage 

22 and the half-moons, which, again, are these two things, one on 

23 tho lateral side, or the outer side, as we call it, and one on 

24 the medial aide• or the inner side, a.a we call it. 70 
15 
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A Now, I will tell you what happened. The 

2 cartilage by the force of the injury was torn loose right in 

3 front here, and this white thing had flipt·ed back open, and 

4 instead of the knee where you straighten ihe leg out, it was 

5 here, and that is just like you stick it in a door, you jam it 

and it puts a couple shots in it. 

•:.. 7 .. ~ .. ""~.~ .. ''='. ~ J .. 

9' t.t.••'4: ~··~. \,~ ~ t~.'.Ji 

7.1 
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What is the function of this cartilaginous 

I material that was torn in Coach Smith as you found it? 
I 

A Well, the thighbone has a round end and the 
I 
ltlhinbone has a flat end, so you have got the round surface goinq 

I 
against the flat surface. Nature has put these two cartilages 

lin there to make up for that. 
I 

Also, they serve another purpose. 

1
They are shock absorbers, and it is like having a rubber heel on 

!your shoe versus a l«>~den heel. A rubber heel gives you a little 

bounce 'When you hit, and these cartilages, which makes the knee 

move back and forth, make up for the c iff erence in the contour 
I 

19 1 of the surfaces. They keep the bones apart. 'l'hey provide, along 

20 with the lininq of the joint, a certain amount of lubrieat.ion tor 

21 I this joint. You may not realize it, but when you come straight 

I 
22 . out, you twist your upper portion of your legs juat. a little bit, 

23 and this sets the knee, or, as we call it, screws it heme. In 

24 other words, when you put a screw in a board, you finally qi ve 

25 
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When you walk on it, every step you take, andthe cartilages 

2 provide some of that ability to carry it out. 

19 

20 

21 

22. 

-.,1'.; .. , .. 
•U'~ ,,_ ... ~ ~J·· ._, ·•. • ~; 

I 

I 
As I understood it, when you examined·him befor Q 

anything further, you thought it might be one or tl«) thinga? 

A Well, it could have been those ligaments on the 
~ 

side which could have been partially torn. He was too sore to 

023 tell. The other thing it could have been was t.he cartilag• 

24. inside the joint. 

25 
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A Well, I thought I would give 
j 

with traction and something for the pain. Since this was his 

flret injury, we don't like to operate on an initial injury 
I 

uh1ess we are forced to. So we decided to give him a day or so 

1th traction and narcotics to get rid of the pain as much ae

1

we 
I 

dould to see what happened. 

I 
I 
I 

Q 

A 

Where was he placed in order to do this? 

In the hospital. 

\ 13 / Q All right, sir. Now, you have described the 

\ 14 I things that you did and Coach Smith has already described 

15 

16 

17 

18 

19 

20 

I 
I 
I 
I 

generally What they ware, the form of the traction. Was it 

successful? 

A No, it wasn't. 

What then did you decide to do? 

Well, the next thing you got to do is to l+. 

in the joint and decide what you can do in the way of surgery to. 

Q 

A 

estore it the best you can. 

"'. Ii. 

74 
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3 - OJ... j.--· 

~--- --
-- -- --·--·---- _________ __.__ 

~ ..... ~ 

~.'~ ··,,J ' '·· •:. ,. ~· •'t 

Q I would appreciate it very much if you would tel 

us, referring to your notes as you wish, just what you did in the 

surgery on this man's knee. 

l A Well, first the anesthesiologist puts him to; 
sl

1

ep, and then to keep the joint, which was already sort of big 

and distended with what we assumed was blood, wich we found out 

laler was blood, you put what is known as a tourniquet around; the 

mj' s leg. You start at the tip of his toes and wrap it in a ve 

helvy rubber bandage all the way up over the knee to force the 

suiface bloo3 out of the leg as you can. Then you put this heavy 

tolrniquet on, which is a blown-up affair.. It is blown up, anywa , 

ani that keeps any further blood from comi1g down in the leg. 
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put a tourniquet on, and I figured the total limit is no longer 

2 than one hour and fifteen minutes if you do incur any trouble or 

3 the patient is in·trouble. So you have a time limit on your 

4 operation. Then you go ahead and you clean the leq up and it' is 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

shaved, then scrubbed with an Iodine solution. Then you drape it 

up with sterile towels so that you don't get any bugs inside bl he 

joint, and then we made a little puncture hole in the joint. In 

the skin of the joint we passed this arthroscope into it. This 

is a Japanese instrument, and it is qtu.te a fine instrument when 

it works. It doesn't always work. 

We looked around in hj.a joint and we triad to 

pump saline in there and drain it out and to clean out the blood 

and materials that were in there. 

Q What is saline, Doctor? 

A Saline is salt water. 

We got it as clean as we could, and I could see 

there was something more with the lateral ·!artilages. The 

ligaments themselves, as far as I could see, were intact. 

So I withdrew the ari hroscope and planned tJ 
I 

make an incision over the side where the cartilage was broken. 

!~ow. this sounds kind of weird, but you don't always 'know ldlich 

cartilage is broken. We just can't tell, and this arthroscope 

is a great thing to help us tell this. 

So we saw that there was something on the outsid 
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first thing I could see.was the cartilage was flopped over onto 

2 itself, which is not normal •. Then I oould see the inner side of 

3 these ligaments , Which are those sort of brown things on the side 

4 of the joint of the model there, had blood in than. So he mu~t 

5 have had a pretty good fall to make blood go into those things, 

6 plus breaking the cart.ilage. 

7 So then I came up to a point of decision of Jow 

8 far you are going to go as to your surgery, and I made the 

9 decision that I would take out what was loose, and what I could 

Io get without do.ing any more than one incision, which I did. I 

11 irrigated agai:·1 with saline to make sure there was nothing loose 

12 inside floating around, closed it up, and then we went through 

13 the postoperative period. 

14 Q Doctor, I am goinq to hand YoU this diagram of 

IS hie knee joint and the cartilages, and so forth, and give you 

16 this pen becau,Je it is rather heavy, and ask you to mark the area 

17 that you excis ~. the part that was torn that you took out. 

18 A 

19 Q 

I will criss-cross it. 

All right. Thank you eo much. Would you initial 
I 

20 that? I 

21 A (Witness compli.es wit'l request.) Does that do 

22 it? 

23 Q Yes, sir, it certainlt will. 

24 Dr. Kretz, following ~.he surgery, how did Coach 

2s Smith aet alona? 
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. I 

• 
A Well, a fair amount of pain for about a we 

2 wJ)iich is not unusual in this sort of thinq. 
'"""'· 

,, 
151' 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 

Q 

I 
What were ycur instructions to him so far as 

what h-e should do to treat himself and when he should come back 
I 

you? tq> see 
i .. 

A Well, the biq thinq was to start motion as soon 

a$ we could and to try to rebuild his leg muscles. i 

Q What is the purpose of me tion as soon as you can 

A Well, the actual motion of the joint causes a 

pl,ll.tlping action inside the joint, and this goes on every day with I . 
everybody, and forces nature to pick up.any swelling, any fluid, 
I 

anything that is out of line so that they can pick up in the 
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, 1 the flexibility of hi.9 muscles which have become weak and stiff 

2 just from lying there. 

3 Q .I What were the exercises you prescribed tor him? 

4 What we call straight leg raising, having hilll 

s put the leg out straight and bringing it up, then after a while 

6 when he I does that sufficiently, you have him start swinginq if 
7 back and forth off the end of the bed, or chair, or whatever. 

8 Q The :ECtension or quacriceps exercise? 

9 A Yes. 

10 Q What. others, Doctor, do you prescribe as he 

I I moves along? 

12 A · Well, then you get him into flmdon exercise• 

13 to try to restore his range of motion again. 

14 Q Did you follow him along? 

15 A Yes, sir, indeed. 

16 Q During his recovery period? 

17 A Yes, indeed. 

18 

19 

Q How did 1t go? I 
Well, he was doing quite well until along about A 

20 . September, Aug.1st or September, somewhere in there Whan he beqan 

21 
to compla.J.n of a catching in his knee, and this is something you 

22 
ride along wi t:1 and you keep qoinq for a while and see what is 

23 going to happen. 

24 Q What did the catching in the knee mean to you? 

25 
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97 
then it doesn't want to go in certain positions. 

Alsn he said ~is hip was hurting him and I 

couldn't tell whethe1 · that was coming from the knee or directly 

from the hip. so we treated the hip, too. 

Q How did you treat the hip? 

]\ Injected him with some Cortisone a couple of I 

7 times. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

c: What can cause the hip to hurt or have trouble 

when you have ~ot a leg or you have had this condition? 

A Well, you may be walking at an odd angle, or you 

m~y go, y.:>u kn:>w, kind of gingerly with it at flrst, and you ttlily 

strain the ligwents around the hip to try to avoid hurting your 

knee. 

Q You treated them both right around at the same 

time? 

A Yes, sir. 

So we followed him along until January, and then 

he never could get the knee back to fu11 bend. In other words, 

he couldn't br:i.ng the heel back and hi1: hi.s buttock with it Jich 
.made me suspic.ious that something in the back of the joint was 

still botherinq him. 

Q How was he during that time? Was he doinq what 

you told 11im tc1 do? Was he working at this time? 

A Oh, yeah, sure .. 

H',.,..., ~nlrl vnu f-Al 1 +.i..; 1111? 
so 

(1 
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16 
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Jmoves~ 
I can tell the way his muscles bend and the way 

Q You saw this when you would see him? 

A Yeah, sure. 

Q So now with this problem with suspicion of the 

b~ck, what did you start doing? 

l A Well, I told him if he didn't qet better and it 

w s still bothering him enough to interfere with hia activities, 

j,ich is a coach of various sorts, then I thought we ought to go 

J,d do an arthroscopy with the hopes that the joint ""uld be 

t 
clear and clean inside and we could look in the back. 

Q Did you continue treating conservatively hoping 

that it might clear up? 

A Yeah. .. 

Q Did it? 

A No. 

Q Now, you followed him along right up to the 

18 present time? 

19 A Yes, sir. The last time I saw him was l;VlS/75, 

20 somewhere in here. --
Cb. ·-r ·f' ,_.~ · ··, ·~ 

. '8'~·. ,. ·".,, 
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99 
' " 

· lar. 

Now, Doctor, if you do nothing further for this 
i 

man, if he stays just like he is, as he has been for some time 

I . I since the injury, does he suffer at this time any type of ! 

Jisability? 

' 
A Yes, he does. I 

~ 
0 What is it? 

A Well, he lacks agility. I say agility. Well, 

11 this man is a coach and he has to be able at times to demonstrate 

12 ,plays to his players. He is a tennis coach, and c:ertainly he has 

13 to be able to run around the tennis court, and pivot, ~d swing, 

14 

15 

16 

17 

18 

and turn, and do the things that tennis.coaches have to do, and 

he cannot do that. 

He can do his football pretty nicely because 
i 

that requires not the agility of a tenni~ coach, but a tennis 

coach is a running, scrambling business, and he can't do it. 

19 Oh, he can do it, but he will fall down and get hurt. 

20 Q You don't recommend it, Doctor? 

Well, it is good for business, but it is nol 21 i 'A 

22 good for him., 

Q What is the percentage, if you can so state it, 

24 1 that he suff ern at this time of a permanent nature if he st~.ys 

25 , .n ..... ,,... .c .... '? 
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I A 

2 knee. 

3 Q 

4 man? 

100 

In my best judgm~.nt, twenty-five percent of his 

Have you recommended any future course for this 

' ' f f 

s A If he continues to have the same symptoms, which 

6 I expect he is going to, then I think we ought to arthroscope lhim, 
1 and, if necessi1ry, to go back in in the back of the joint this 

s time. 

9 Q What do you think is wrong? 

10 A I think he has got a little piece of cartilage 

II i:n there which I couldn't see the first time. 

12 Q Has an operation been scheduled? 

13 A Yes, sir. v 

- 14 Q Do you happen to remember the date? 

15 ;\ Sometime in February .. It has been on and off 

16 beca11se of his duties. l 
" I 

17 Q In other words, the championship postponed it, 

18 did it not? 

19 A His football team did. I didn't know they were 

I 
~ 20 going to be champions then. 

' 21 Q But you have scheduled this in the future 

22 sometime? 

23 A Yes. 

24 Q And you explained to him what you hoped to do? 
g ~~ 

25 A Yes. sir. 
ASSOCIATED COURT REPORTERS 
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... ..-- 101 , I r Q What is the best use, the best you really can 

2 hope for if. you do everything you hope to do for him? 

3 A Well, I will put it this way: No joint that has 

4 been opened and had a cartilage taken out is ever a normal joint 
iW 

5 again. The best I hope for is ten percent disability. 

6 Q You did everything that you can do? 

7 A Yes, sir. 

8 0 So the best you can hope for is ten percent? 

9 A Yee, sir. 

10 Q Do you expect any c.:xnplieations in the future 

11 because of this kind of injury and surgery? 

12 A Well, once you have had a cartilage cut, it is 

lj never a normal joint, as I just said; and you expect at a later 

14 date to get some arthritis in it, yes. sir. 

IS Q Well, what kind of arthritis is i.t that you are 

16 talking about? 

17 A This is a traumatic arthrit.Ls. That is not the 

18 arthritis that people get in their hands and all over their body. 
I 

19 This is directly fran injury. 

20 Q Is there any problem to the person who suffers 

A If they get bad enough, they hurt. 

21 such an 

[2_2 
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Q Dr. Kretz, in the vernacular, what Mr. smith has 

I 
sustained is a typical football injury happening to his knee?i 

Q And that procedure that you have outlined as 

having been necessary in this particular instance is pretty 

generally the type of procedure as an orthopod you would be 

doing for a similar football injury? 

A You mean taking the cartilage out and so on? 

Q Thai: sort of thing, yes. 

A Yes .. 

Q Now, you ultimately feel that he might, after 

you finally discharge him, would have about a ten percent 

disability? 

A That is what I would expect. 
-------·-------+ 

,, 
<t..' ·. 
"}/ ~· .jl l' ... ) 
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Q if When did you first determine in your prof esa ona 

2 opinion to do "the second procedure? 

3 A Jus1 ~ about a year later. 

Q so, actually, had this procedure been followed 

25 

) 
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but a diagnosis, of what his condition would be, so this jury 
106 

2 \-JOUld know just what his current physical condition 'WOUld be, 

3 wouldn' t we? 

I 
{ 

4 A I think they would or I think they know. 

s .JJ.-__ lained it as best I can. 

20 Q So you have given a prognosis that his relative 
21 

di$ability, you are prognosing, is ten percent? 

22 A Um-hum. 

23 Q But if the procedure had been followed in April 

24 of '75, it would have been a matter of diagnosing what his 

25 
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A It still would have been ten percent. 

2 0 In other 1A10rds, you rely upon your prognosis ae 

3 .~ing 

4 I rely on the fact that we have operated on a 

s knee.. It is never a perfect knee again. 

6 c I see. 

7 A And after a thousand or so lnees, you are 

8 sure of yourself on that. 

9 Q So from where we stand today, then, we can be 

to reasonably certai~ that he is involved with a ten percent 

II disability of nis right knee? 

11 A After the second operation. 

!~ ' 'I ' 88 
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·1 Q Coach Smith, at the time we took the recess for 

a

lsjk::•uotl',:e question raised was to discuss the picture, and I 

~ :1. ~ if you had occasion to go ever !:here with me, and you 

slid yes, sometime between the middle of May right after your 

itjury and the first week or ao in Ju1e. Am I correct about 

that? 

l, . 11 Yes, that is true, cpproximately the third week 

o May, along in this time, yes. 

Q Do you remember me taking a camera? 

A Yes, sir. 

Q I ask you whether or not you recall any 

g

d

1 
.. ffi~1Aty I had at this time. 

Yes. The flash part wasn't \\IOrkinq. We had to 
..... 

buy some batteries at the shopping centere 

1 
Q I ask you to look at three black and white 

p ctures and ask you whether or not you recognize the scene that 

.. l -~--- ~:.. ~""--- -~ -.L ··-~-
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I A Yes, I do. 

2 Q Do those scenes reflect the conditior at the 

3 time the pictures were taken when you were there? 

4 A Yes. 

5 Q Are these all the pictures that I had taken on 

6 

7 

that occasion? I 
Because of the difficulty with i:he flash, A No. 

8 we took a roll, but this is all that came out. 

9 Q Now, looking at those, after that were there 

10 any other pictures scheduled? 

II A Yes. 

12 Q Wer£1 you present when they were taken? 

13 THE COURT: Let me interrupt you. 

14 You talked to him about going with him to take 

15 pictures? 

16 THE WITNESS: Yes, sir. 

17 THE COURT: Then you have shown him pictures anc 

18 you asked him whether or not the pictures reflect the 

19 conditions at that time. 

20 MR. DAUGHERTY': I will get to that. 

21 THE COURT: What time were you talking abou~? 

22 MR. DAUGHERTY': The time that I took the pictur41!9. 

23 THE COURT: All right.. 

24 THE WITNESS : At. the time t.h·e pictures were 

25 
.... .,..., ___ & VAS-
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Jil: MK. nn1 .. 

- ·- • ... -J. : 

2 Q Did you go a second time? 

3 ,. t Yes, I did. 

4 Who did you go with? 

5 ·\ Mr. Fernandez. 

6 0 Do you know who arranqed for him? 

., ':\ 
h Yes, sir. He met me in Mr. Gordon's office. ! 

8 Q Had you known this gentleman before? 

9 Yes. He had taken pictures of my football team. 

10 0 What is his occupation? 

11 J. He is a professional photographer$ 

Ii (' I am ~oing to show you· three pictures which are 

13 n color, but can you. tell me when they were .taken? 

14 TheEe are the ones he sent you back and I was 

1 s with him when he took some photographs, and I an. sure these are 

16 ·the ones. 

17 Q When were these taken? 

18 A Approximately one month, one month and one week 
I 

19 !fter -- during the summer. I 
20 (' After I had been there? 

21 ] After you and I had been there, yes. 

22 (! Oo they reflect the condition that was present 

r 
23 [en these photographs were taken? 

24 />., Yes, sir. 
_ ___."""' 
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16 

17 

I 

I 
I 

\ 

I 
\ 

I 
I Q 

~-.. '• .. 
$ • v" ·~ .,., ·~ 

All right, sir. You have described the 

\condition of the plate as you fell? 

I 
I 

A Yes. The plate was raised even higher. It was 

bigher than what it is in the pictures that were taken the time 

ku and I were there. 

I 

I 
\ 

Q 

A 

Q 

A 

Q 

A 

Is it similar to what is shown in those pictures 

In the same area, yes. 

But higher, as I understand it:! 

Yes. 

Would that be the only difference? 

Other than that the physical facilities are jth• 

sir. same, yes, 
...__-++--1~ ... ) 

\ 18 

19 

20 

I 
I 
I 
I 

MR. DAUGHERTY: With that, Your Honor, I offier 

these pictures. 

I 
MR. CAMPBELL: I object to it and continue it, 

Your Honor. 

~.~ ... 
' ..... iv~:,'" •' 
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16 

17 

18 

19 

I 
on top of the bl:lck a::.'ld white photographs, shows the photographer 

sJanding and poi~ting in what direction? 

oJ? 

The first picture that I have, the one that is 

What area is he at,din 

I 
20 A Back in this area on the skatinq floor. 

21 
THE COURT: Talk loud. 

22 
THE WITNESS: Yes, sir.. He is standing on the 

23 skating surface area, the floor, looking into the outside 

24 wall. This is the west end at this corner here. 

25 
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10 Q Is that the exit area you were using when you 

11 fell that evening? 

12 A. Yes, this area here. 

., 1~ 

Q All right. What does the next picture show? 

17 A This shows the same area. 

18 Q In a little different view? 

19 A Yes. 

20 Q And the next one? 

21 A This shows the same area with the rul.er. 

22 Q Who was holding the :·uler? .. 
23 A I was when you took ~:he photograph. 

24 Q All right. The next, or the color photographs 

25 7 
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2 A . 
These are the ones Mr. Fernandez took, and it 

3 shows an overa:~1 view with the background. This is still in the 

4 west endo 

5 Q 

6 A. 

7 Q 

8 A 

9 plate. 

10 Q 

That would be to the right side again? 

To the right of the skating floor, yes, 

What does this second view show? 
·, 

That ie still on the top surface of the metai 

There is a little color on one side of that 

11 metal plate and a dark color on the other side. Which is the 

12 light color? 

13 A That is the skating floor. 

14 Q That would be the upper.top, the lighter color? 

15 A Yes. 

16 Q What is this one? 

11 A This·is the carpeted area. 

18 0 And this third one, again it has a ruler in 

19 there, who was holding that ruler? 

20 A I was holding this ri1ler. 

21 Q Mr. Fernandez took the pictur.1? 

22 A Yes. Mr. Fernandez took it. 

23 Q As I understand it, you said the only difference 

24 was it was higher when you fell? 

25 
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Q Coach. this disability that you have had, you 

have described some pain and problems with rehabilitation. What 

J you has been the most significant thing it has done to you? 

l A I used to think the biggest thing with an~e 
i , you know, to be a competitor., Anyone that has ever competed 

1h anything, you know if you had a speech impediment and you were 

l orator and .'.iked to talk or anything, it -would be important. 

ld the next best thing is being an athlete. I am an outdoorjman• 

xi like to hunt c. loto In fact, I spend my vacations during 

lristmas vacai:ions in the southwestern part of the State with 

mt father hunting and climbing the mountains. I heve bean unable 
I 

tb do that. I think that the total frustration with the pain is 

I 
::he limitation on the things that you can do. 
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Q But this year you took it the whole way? You 

7 won the State championship? 

8 A Well, we were undefeated in •73 and qot beat in 

9 the playoffs. You know, those things happen. You get a bad 

10 break. 

II Q Notwithstanding your injury, you produced 

12 results that are particularly outstanding and un<ixcelled in 

13 this State for the past year, is that correct? 

14 A With help, yes. 

15 0 At the time of your injury, your salary as 

16 football coach was how much? 

A 

0 

A 

it. was $900.,00. 

Q 

22 as Dean of Boys? 

23 A Yes, sir. 

24 0 What was your total compensation at the time of 

1-~~--0:2~s-+1--~w..*--'-...:-=~~t~from the Cit School s stem? 
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A I believe, I am not going to say for sure, but 

2 to the best of my knowledge that I gave in the deposition, it 

3 was twelve-five, s12,soo.oo, give or take a little bit. 

4 Q And what is your salary today? 

5 A Well, I have had t'WO increases this year. The 
I 

6 one that I had before I gave up tennis was fourteen-eight, and 

1 now it is in thtt neighborhood of fourteen-three, fourteen-two·· 

s seventy-five or something. 

9 Q So today your income is approximately $2,000.00 

10 more than it was when you were hurt? 

II A I would say that due to the inflation rate I 

12 have gone downhill a good twenty-five percent, Mr. Gordon. 

13 Q Well, I understand we all suffer fran inflation, 

14 but, actually, your salary is $2,000.00 ·a year more than it was 

IS at the time you were injured, is that correct? 

16 A Well, I don't think this was related to the 

17 injury. In fact, everybody else in the City got a raise the 

18 s,ame percentaqe I did, you know. 

19 Q Mr. Smith, I am not arguing the point with you. 

20 I am merely asking you whether it isn't a fact that your salary 

2
' today, after your injury, is $2,000.00 a year more than it was 

22 at the time of your injury. That is correct, isn't it? 

23 A Well, my salary in '75 was probably $2,000.00 

I.--/ 24 ?noire than it was in 1973 and '74, yes, sir, I will say that. 

~···~ ... ": ·i .,, ~ .. T --·-· ······---- ----· --·---
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Prior to the time that you were skatinq on this 

occasion, when had been the last time or prior to that time that 

~u had been skating? 

A It had been a long time. 

Q What do you designate as a long time? 

A Ten years, maybe more. 

Q So this was the first t'ime you had had on the 

s ates for ten years - correct? 

A I'd say approximately, yes, sir. 

0 Approximately? 

A Yes. 

1 And you.were with a group of fifty or sixty pr Q 

more people on this occasion? 

A Yes, sir. 

Q Ranging from four years on up to fifty? 

A Well, I don't know the age factor, but it was 

1 

ung and elderly people there. 
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nht? 
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2 A I would assume so, yes, sir. 

3 Cl And you are the only one that fell coming off of , 

4 this, is that correct? 

5 A As far as my knowledge, yes, sir. 

6 Q ! 
How did you approach this exit - on a slant,! 

7 h!!ad-on, or how? 

8 

9 

10 

11 

Ii 

13 

14 

15 

16 

17 

18 

\,.,/ 19 

A Almost head-on, sir, I -would say. 

0 Head-on? 

A Yes. 

And had you skated by that exit during the two 

b1· l>Urs th:t you ~::a:::ing to the floor or caning off the 

it. 

l Q When you were on the floor skating, did you 

s ate around that and pass by this exit? 

A 

all. 

Ob, well, to get around the floor, I had to pass 

was well in eiqht of it, but I was ska.ting in between 
l 

]OO 



\ 

t 

~ ~·-' ;~,·~ \ . 

•• I'll 
~ I' "•• ."' 

fl··~·..:, ~ (\.l ~.- ·- ~ ~ 

6 Q And you made an ex:L t over this same exit how 

7 many times during the course of the evening? 

8 A Well, I didn't count them, 8ir, but I had gone 

9 i:n and out. 

10 Q You went in and out? 

II A Yes, sir. 

i2 Q You encountered no difficulty until the time of 

13 your fall, is that right? 

14 

IS 

16 

17 

18 

19 • 
i\ 

20 

21 

22 

23 

24 

25 

A To be quite honest with.you, I hadn't even 

noticed the plate. 

Q I see. You encountered no difficulty on the 

several ~:imes that you went in and out? 

}:;, No, sir. 

Q ~ow, when you landed in your fa...l..:.et'l pos:i.t..ion, 

were you beyor..d the metal plate, or WE:re you on the skating side 

o·f it? 

A Yes. I answered that question earlier to Mr. 

Daugherty. I think I said my left leg, I think, was extended 

beyond the plate partially. I was standing back off the plate. 

Mv shoulders were behind the nlate on the skatina floor kind of 
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131 
twisted. 

Q I see. so the most of your body was to the 

skating area? 

A WelJ • that is generally true, yes, sir. 
4 
I 

Q Yes. sir. Well, now, you were skating up at an 

average skating speed of exiting? 

I 

A We11·, I don't know how you rate that, sir. I 

had slowed down to a}')J>roach the exit. I don't know whether it 

would be average, just enough to get me off the floor, I suppose. 

This was one of the. things they don't allow you to stop on the 

floor, you know. You have to exit because of the other people 

coming. They had to run people off of there. 

A I would assume, yes. 

Q Well now, Mr. Smith, if you were going forward 

in this manner and you didn't obstruct him with your feet when 

· you are going forward, don't you fall forward rather than 

backward? If your feet suddenly stop, doesn't your body go 

forward? 

A I don't think I said feet. I believe you put 

it in the plural. It was in the singular vernacular. It was 

foot, my right foot. 

Q Well, foot or feet. 

A No. 

ASSOCIATED COURT REPORTERS 
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lower extremities, doesn't your body go forward rather thin fall 

2 backward on your posterior? 

3 A In this instance, it didn't. I can't account 

4 for a number of f acte because this is the f irat time I have ever 

• s hit anything on a skate, you know, ,~bstruction with a skate, but 

6 I know the left foot went forward and my back foot was under me, 

1 and my body went this way, you know, but that was the only 

a experience I ever had falling down, so I really couldn't testify 

9 any more than that, sir. 

10 Q There was no obstruction to your vision of being 

11 able to see where you were qoing • was there? 

12 A Through the exit; no, sir, none at all. 

13 Q When did you first determine that the metal was 

14 what caused you to f a.11? 

15 A While I was on the floor. 

f 
16 

17 

Q While you were on the floor? 

A Yes, air. 

="' -. 
c~. 'f ·:· r~ ." ') 
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16 

I 17 

18 
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.Am I correct in assuming that it is your 

position that although you were injured on the 22nd of April,, 

as you came back five weeks later and took pictures, that those 

pictures reflected that there still existed a hazardous condition 

and no corrections had been made of the installation of this 

metal plate? 

A I went back the first time on May the 6th, as 

I stated before, and notified Mr. Jones. At that time it still 

hadn't been corrected. When I went back with Mr. Daugherty, I 

don't think they had made any attempt to correct it, or it wasn't 

as high as it was, but, as you can see by the photograph, it is 

still high. I really don't know what took place in the meantime, 

·sir. Evidently they hadn' t corrected it, though, because it : 

still existed. 

"Ct-· • .' .. •• ~ 

lll't: ·; . •. 
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Q 

~ ..... <. • • : ' 

Your discovery deposition was taken of your 

testimony in my office on August the 7th. You remember that, 

don't you? 

A Yes, sir. I sure do. 

Q Do you remember this question on page 14, sir? 

"Just fran the beginning of your mishap. How 
• 

did you h.J.ppen to be injured? What led up to it? How did it ; 

occur?" 

Do you remember answering thusly? 

'
10kay. Well, I had started off the skating 

21 floor, and when I skated off the skating floor, as I started 

22 throuqh the exit, I hit my foot. The right skate or sanething 

23 threw me back over on an inverted position on my leg, which was 

24 inverted underneath me, and I just heard som.ethinq crunch, and 

25 't move at that int." Do u remanber that? 
ASSOCIATED COURT REPORTERS 
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A If you have got it down there, I am sure I did, 

2 but I think the "or" instead of the "skate or sanethinq", it hit 

3 something. I don't know the possibility that it was a mistake 

e,.,.-,' 4 there. 

. · .... ~ -11 '-' 

l £11 
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11 A 

Q 

24 A 

25 

Would you state your full name, sir? 

Benny Jackson Jones, Sr. 

.; • .:, ~ • . /r· 

~:"~ "' "'-' :. :.:. :;..·~--~ 

All right, sir. You are employ!d where? 

. !:~J-j 
! 

With. Roll "R" Way Rinks, Incorporated, 307 Main 
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Q How many years have you been with them? 

A I have been with the company since May of 1971, · 

sir. 

Q Mr. Jones, when yau first went to work for 

2 ~11 "R" Way Rinks, Incorporated, what wae your position? 

13 A I was a. floor guard. 

14 0 Which required what kind of duties? 

15 A Well, it is a surveillance of the floor during 

16 the sessions where you would monitor the activities qoinq on 

11 · auring the sessions. 

18 Q Would you be skating yourself? 

A Yes, sir. 

'· e, • I• ,.') 

_.,·,~··J;· "".<!-.:~· , . ..;.. ~. 

ASSOCIATED COURT REPORTERS 
NORFOLK. VIRGINIA l r ... 

.J b 



_ .. ~.r~· 
'" 

8 

9 

10 
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12 

13 
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t!'·'~ .> '-•'""·.,;;,&ii';~ 

Okay. The first witness this morning drE!W sor~ 

af a free-lance sketch of the skating rink. I would ask you ~o 

~ at it, and I think that it is fairly self-explanatory. He 

describes it as having five exits and entrances to the skating 

~rea. How many are there? 

A 'l'he:r·e are five. However, on th.is sketch they 

14 are in the wrong places. · 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

0 All right. Where are they? First of all, is 

tthere one to the west: side like it is marked here where there is 

l little "S"? 

A Yes, sir. 

a Is it one in the center that would be on the 

outh side of the bottan? 

A No, sir.. It would be in this area here. 

O You have pointed where there is another exit 

marked here? 

A Yes 1 sir. 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 

lO~J 



I '} 

142 
not be there? 

2 A Riqht. 

3 Q All right, sir. Look to the opposite side. 

4 Were there two generally where they are? 

A Yes, sir. 

O ,Where \f.IOUld the fifth one be? 

A On the west end. 

Q All right. Now, since you are a different 

witness, I am not going to let you use the same color pen. 

Make a similar "X" with this pen which will 

mark it in blue, and I am going to let you put your initial.a 

on that one to distinguish it. I want you to draw a circle in 

that same blue and initial it with the on(! you .say was not there. 

Draw a circle a.round it~ 'l'hat'a fine. Then 

initial that. 

A (Witness canpliea with request.) 

0 I know this is not to scale, but otherwise it 

generally fits with the layout? 

A Yes, sir. 

·- -

1-\;);)Vl,,ll-\ I CLI l..VUn I ncr-vn I en., 
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2 Q What was your next duty? 

3 A Assistant manager and then manager. 

4 0 All right. When did you became manager? 

5 A In August of 1973. 

6 0 Approximately a year before this incident with 

• Smith in 1974, then? 

A Not quite a year. 

~· 

..,.~ ..., " ""'•· b -~ ;.~ 

,•, ' .... 

15 
You ware there within a few days of when it 

16 

A Yes, sir. 

l t 1 
ASSOCIATED COURT REPORTERS 

NORFOLK, VIRGINIA 

_: 



- J (::, 

7 

8 

9 

10 

11 

i 
·~ 

0 So you had done this kind of work before? 

A Yes, sir. 

Q And you knew how to skate yourself? 

A Yes,, sir. 

Q How would you classify yourself as a skater, 

not trying to be modost or anything else? Would ycu be someone 
I 

12 who would demonstratu skating, teach it• or would you be just a 

13 good, average akater? 

14 A I c<>uld demonstrate, yes, sir .. 

Q You aan demonstrate? 

A Yes, sir. 

I 
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RTE RS 

II 



.....-- - 145 
I I Q How about the floor that was in that building 

2 before the roller rink conmenced? What was that, to your 

3. knowledge? 

4 A 'l'o my knowledge it was concrete. Th• interior 
j 

5 I am not familiar with. I 
-- ~ 

-· ··-- -· 

.,. • 

' 
~ • ft " 

14~~ .... ,.... • ~ ..I \;. 4» ·.~ i 

j 

-_. ,3 
Q Is there concrete underneath the various areas I- I 

I 14 inside the building as it exists today? 

( IS A Yes, sir. --·· - - -·· -· ··--- -----···-·- ---···· ··-

~1~ ~;.~ ~ ~: : .·~ f: 
.:·. [ 

I 
I 

I 

' 
.!'i ·0 I ] t :~ 
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9 

10 

13 

14 
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I .J 

II 

----------·- ·--·-·- ·----

Q What is the surface of the skating area itself? 
I 

First of all, what is the material, and tell us ~t size it is, 
I to the best of your knowledge? 

A 'l'he entire skating area, sir? 

Q The skating area itself, the -.rea in which you 

skate. 

A It is an epoxy coated canposition board. 

0 I think at one time you told rae the name or the 

manufacturer, or whatever the product is called. .Do you remember 

that? 

'l'emblin. 

't~ .. ~- _·-~ ''· ;·. . 'I 
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0 I understand. Now, the Temblin it.self, how is 

14 it put down? Does it just cover the entire. area, or is it in 

15 sheets, or what is it? 

16 A Well, it is basic.ally eh.eat~•, to the beet of my 

t 
·knowledge, sir. ! 17 

18 0 What are the sizes of theatt aheets? 

19 A 
. . I 

A8 far as I know, they wertt five foot by nine 

20 footo 

21 Q Whai: is the thickneea of the aheeta? 

22 A Approxtm&tely an inch and an1 eighth. 

1 l f_l 
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l Q I understand that, but what I am aski::ig you, are 

· ey fastened by any means to the concrete floor other than bv 

t~eir own weight? 

1 

A In the installation, no, sir. 

Q Are.they fastened by any means to the sheets 

·at they adjoir. on Eiach four sides? 

A Yea, sir. 

Q How7 

A By the spline in the edge of the sheet. 

0 And do I understand that in the spline that I 
there has been a groove cut in the E•dges of each piece so that 

Ju could run another piece of wood tbrot·.gh there and then could 

Jaw the material around another piece of wood? 

A That is what I am t:alkinq about, yes, sir. 
I 

0 So there is a strip of wood, a spline, that ia 

ASSOCIATED COURT REPORTERS 
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I t!wo edges from caning up. is that right? 

,_ 2 A Yes, sir. 

3 Q Is that spline glued in place or is it just 

4 driven in? I 

s A It is driven in. t 
' 

6 0 Not glued? 
1 ~ 

7 !...--' A No, sir. I 

-
-

" 
.. 

.•\ ,, ~ ~ 

.. ~.--!~ 'll r.i""' <;;·'j 4Qi 

~. 
I 

I 

[ 
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Q All right, sir. Now, what surrounds, immediate! 

s 11rrounds the skating area itself? 

5 A The block wall, concrete block wall. 

6 Q And what is the thickness of that? 

7 A About an eight-inch block. I think it is an 

s eight-inch block, yes, sir. 

9 Q What is the height qenerally? 

10 A Approximately forty-tt\IO inches, I believe. 

II Q Now, outside of that concrete wall, \o.lhat do you 

12 di!signate that area, the area that runs around the skating area? 

13 A An of £-skate area. 

/

14 

15 

Q What is the surf ace there? 

A 

(~. ': . ';l .'. ' :. : .. 

'7 t'1·..: :o, ... ~ i.1 a 

Q What is the thickness of the carpet? 

A It is approximately three-eighths of un inch. 

-:t, ~· ,. . ,., 
a·, .. 

1.18 
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l 
Q But in any event, that leaves a raised portibn 

between the off-skate area and the skating area, doea it not?I 

A Yes, sir. 

Q Sa:nething what - about a quarter of an inch or 

so from the dimension"' you have given me? 

A Yes, sir.· 

Q Does a raised portion like that present any 

hazard to skaters? 

A If it was just left as a raised portion, yea, 

sir. 

Q Why? 

A It c·>uld present a trippinq hazard. 

Q i All right, sir. Why would the thre.-quarter1' 

of an inch present a tripping hazard? What would be the mechanic 

involved? 

A It w<>uld be rather difficult for the wheel to 

roll up over top of t'51at. 

Q 

A 

It could hang the wheel? 

It could hang the wheel, yes, eir. 

•, '; ,, ,; . 
~ 
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16 
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18 

19 
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0 All right, sir. Now, you said that allowinq the 

difference between tho Temblin, the skating area and the carpet 

tc;> remain, it would present a hazard. 

A Yes, sir. 

Q A tripping hazard. 

A Yes, air. 

Q What was done in the roller rink out on Main, 

Street in order to prevent that? f 

A A steel plate was put in position to foJ:m a 

ramp from that surface down to the carpeted area. 

Q f 
And that steel ramp is shown in these photograph 

which you have in front of you, which are Plaintiff's Exhibits, 
I 

I believe, 4, 5, 6 and 7, is it not? 

A Yes, sir. 

Q What is the approximate size of that steel plate 

A It is approximately nine foot long by ten inches 
23 wide. 

24 Q How thick? 
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Yes, air, it could. 

( ! so you ar_e trying to avoid anything a quarter 

O· an inch or 1\'\0re, are you not? 

A Yea, air. 

Q Why are you doing that? 

A You 'WOuldn't drive your automobile over a 

]:)ing. It i 3 the eame thing. 

. I 
Now, this is one method that you know of because 

t was used in all the entrances and exits there, am I correct? 

A Yes, sir. 

Q Are you familiar with other methods which your 

the corpc1ration uses? 

A Thit: is primarily the method that we use in all ~. 
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Q c Are you working with any other kind of 

2 installation? I am not trying to trick you. I am looking at. 

3 your testimony where you said you had been looking at one like 

4 a curb device. 

5 A Well, there are other types of installations 

6 where they have curbings, yes, sir, but with this type of 

1 installation we could have others. 

8 Q What you are saying is that you have used that 

9 and you have also used a curb? 

10 Yes, sir.· 

II Which is a considerable difference, if I 

12 understand you. 

13 Yea, sir. A 

i 
14 Q Why \\!Ould you go to a considerable difference 

f 
1 s as opposed to this right narrow diffeJ::ence? What is the reason · 

16 behind it, the rationale that is known to you? 

17 A To my knowledge, it. would be that with that 

1 a height someone would know that they couldn • t roll over it. 

19 Q Scmet.hing you could see? 

20 A Yes, sir. 

21 Q It \\IOUld be mucll easier to see a curb than it 

f 22 would be something raised a quarter of an inch? 

23 A 

-
24 Q 

II 

Yes, sir. 

It W)uld be some similarity between the color 

,,,,, .. •, ~ ·; .... 

" 
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A Yes, sir. 

l Q Now, I ask you whether or not there was sane 

m thod, or if you had given any thought as manager, or'discuaaed 

iJ with y0ur anployers the method of fastening a piece of tapered 

~. aplining it oJ:' butting it to the beam next to the one where 

~u just put a piece of steel there, have you? 

A I have, but that is as far as it has gone, sir. 

Q You nave thought about it? 

A Yes, sir. 

Q Have you passed it on to them? 

A Yes, sir. 

Q And.it '!tops right there? 

A Yes,.· sir. 

Q You reconrnended it, didn°t you, Mr. Jones? 

A Not n~ess~i~y. 

t• '• ~ . ' g····' .... ,.lt,, 
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18 Q Why did yau suggest it? Did you personally 
19 think that was a better way than the steel? 

20 A It is hard to say. As I say, I am always 
21 

looking for ways to improve thinga, so evidently I thought it 

have been a better way. 

23 Q Yes, sir. Now, how was that piece of metal 

24 secured in place, if in fact it was sncured in place? 

5 
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I Q What kind of screws? 

2 A Wood screws • 
..-

3 
... 

Q.. It is fairly obviou~ from the picture, if I can 

4 lead just a little bit, that these go through holes drilled in tho 

5 metal, am I correct? 

6 A Yes, sir. 

7 O Then screwed down in this canposition board, the 

8 'l'emblin? 

9 A Yes, sir. 

10 Q And it is fairly apparent, I guess I am correct, 

II 

I 12 

that the holes in the steel are tapered? 

A They are countersunk, yes, sir. 

iJ Q So t',.at the countersunk head of the screw can 

14 fit down in it, am I correct about that? 

IS A Yes, sir. 
-

I ' 
16 Q All right. At any time were ycu in charge of 

17 maintenance, or did you do the maintenance there? 

18 A Yes, sir. 

19 Q At any time as an employee of any kind from the 

20 time you were a floor guard right on up to assistant manaqer, the 

21 · manaqer, did yc•u receive any complaints about any of thoee metal 

22 strips? Would it be correct to call them transition plates? 

23 A It would serve the purpose, yes, sir. 

24 Q Did you ever receive any compla.ints from either 
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A No, sir. I 

Q None? 

A Never. 

Q Not one? 

A No. 

0 Now, sir, have you ever looked at those plati11s 
I 

yourself, examined them to see whether or not they were oaninq 

loose? 

A Yes, sir. 

Q Is this part of your periodic maintenance check? 

A Yes, sir. 

Q Do they come loose? 

A Only when we take them loose. They can vibrate. 

The screws can vibrate up, but the plate itself ia still flat on 

the floor. 

Q t,.et•s talk about that for a moment. You sai~ 

·they only come up when you take them up, but the screws thanselves 

do vibrate up. They come loose, don't they? 

A They do cane loose, yes, sir. 

Q All right. Now, you yourself have seen than 

loose 11 haven't you? 

A Yes, sir. 

Q You yourself have screwed them back down, 

haven't you? 

ASSOCIATED COURT REPORTERS 
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Q Have you ever replaced them with other screws? 

2 A Yes, sir. 

3 Q Why? 

4 A If you put a screw in the same hole, it enlarge 

s the hole to the point where if you put that same screw back in, 

6 it would not hold. 

7 Q It was loose in there and it \\IOuldn't hold? 

8 A Yes, sir. 

9 Q So you put a bigqer one in? 

10 A Yes, sir~ 

11 Q All right, sir. Now, how frequently would you 

12 check those as a maintenance man, as assistant manager, or anyon 

13 else? How frequently would they be checked by yourself or by an 

14 employee or by your employer? · 

IS A '!'l:.ey are cheeked weekly, and they are also spot-

16 cheeked, or cursory checks are made during every session. 

17 Q Now, you said you have periodic maintenance, am 

18 I correct about that? 

19 A Yes, sir. 

20 Q First of all you stated they are spot-oheckoo. 

21 What do you mean by spot-checked? 

22 A In the type of work of surveillance of the floor 

23 you are always looking for things tbat are laying on the floor, 

"'24 like if someone drops a cup or a stJ·ap comes loose from somebody, 

25 
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would see thinqs that were out of order with respect to the 

2 conditions on the f.loor. 

·• •.'/ ·:., ~·· "· ::~ ~ ;41 .. : 

22 Q So you have changed your opinion. You first 

23 
said that you would spot-eh~.J<. them as you would qo by if you 

24 
seE?t something, but you wouldn't get right down there and look 

25 
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No, sir. 

2 Q How freqUently would you do that? Would you get 

3 right down and inspect it? 

4 A Not at an· r time because you can stand up. The 

5 screw heads are large enough to be· able to see them from a 

6 
standing height. You wouldn't have to kneel dc)wn. 

7 Q From a standing height, could you see whether or 
8 not the plate was raised? 

9 A Yes, sir. 

10 Q Did you ever get do-wn? You said you didn't have 

11 
to, but did you ever get down and look at the edqe of the plate 

12 to see whether or not it had been raised? 

13 A 

14 Q 

IS A 

No, sir. 

Is that because you didn't think it was neceasar ? 

I believe my own eyes, sir. 

.· ..... \ . 

~1;.. V1 
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I I But now you are aware that that is a weekly 

I 
I· 

2 inspection? 

3 

4 

5 

( ' 

r2 
\ 13 

14 

15 

16 

17 

18 

19 

20 

21 

II 

A Sir, I would like to ask that I have fran my own 

atltorney there some week,ly inspection report fonns~ Prior to,our 

lltly checks, - were conducting monthly checks, and - chan9aci 
tj -ekly, and it happened shortly before that, 

Q Just show me one of thE!ln around the time of 

AP.ril or something like that, of '74. I guess that is the period 

I have got. 

A Yes, sir. This one is the 14th of April, 'llhich 

w s approximately eight days before the time that the accident 
· I . r , 
·'I . d ,,i.appene • 

Q This is.signed by you, is it not? 

A Yes, sir. 

Q All ri9ht. And this tells you the maintenance 

and the invontory control report could we have one of these 

s .·we could offer it in evidence? 

.. 
t.~ :1 • 
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Q Does any one of those areas say anything at all · 

I about that transition plate, or that metal across the exit, or 
I 

anything about the screws or anything? 

A It would be covered under the akating surf ace. 

Q It says "Skating Surface"? 

A Yes, sir. 

0 You have checked "Okay"? 

A Yes, sir. 

Q Would you look through all of these and SH if 

tbey show. on 3 sinqle mention of where you found the loose screws 

and you reti1htened it or replaced it or anything like that? 

A There are none. 

Q Well, are there any other people that do 

r,:iaintenance? 

A No, sir. 

Q You are the only one? 

A Yes, sir. 

Q You did maintenance before you became manager 

principally? 

A Yes, sir. 

Has 
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you have become manager? 

2 A No, sir. 

1 You were the only person, then? 

4 A I did my own maintenance work, yes. sir. 

5 Q Do·you ever notice any defects? 

6 A Oh, yes, sir. 

7 Q Show me a defect. 

8 A Sanewhere it says "Unable to find anybody to 

9 work on parking lot, but still tryinq11
• That is defective. 

10 Q That is a defect in the parking lot? 

11 A Yes, sir. 

12 Q What was it? 

13 A It was potholes, if you want to call them that, 

14 chuckholes. 

IS Q But you did not.note that on here? You just 

16 said you couldn • t find anybody to work on it? 

17 A This is not ref errinq to the fact that I had 

18 been unable to find anyone to work on that. 

19 Q I want you to find on there somewhere Where it 

20 says this was defective, this was wror.q, or this was bad; or 

21 whatever, so somebody reading the repoct will know that thing 

22 wasn't right. 

23 A On the lst of April I noted on this one, "The 

24 poi;::holes in driveway still not repairel 11
, and I would have to oo 

25 
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1 

"Skating _surface beqan to show signs of bare wood. Have ordered 

2 and received epoxy for refinishing." 

3 Q F'ran any of those, did you ever note the fact 

4 that screws came loose, screws were replaced? 

s A No, sir. 

~ ~ .,; . 
··Jl· .... ~·(,i .• ~··~-., 
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Q Were you t:nere at the area when some of the 

pictures were taken? 

14 A. Yes, sir. 

IS Q I want you to look at the t'WO pictures I have 
16 

put in front of you, and I ask you whether or not they show that 

17 
metal that we are talking about and whether that is not raised 

18 
fJ.:1om the surface of the skatin1J rink. 

19 A It appears to be raised, yes, sir. 

20 Q You didn't think so the first time you looked 
. 21 

at it, did you? 

22 A No, sir. I am still not convinced. I said it 

23 apJ;>ears. 

24 Q Okay. Did you get down at that time? You were 

25 
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A I was not in the area. I did not stay in the 

2 area where they were taking the pictures. 

3 Q You had been there, though? 

4 A Yes, sir. 

172 

s Q And you had looked at it? You had looked at the 

6 transition plate? 

7 A Oh, yes, sir. 

8 Q Did it appear to be raised to you as you looked 

9 at it just Jiefore they took the picture? 

10 A I wasn't paying that close attention to it at 

11 that particular time, no, sir. 

11 Q You knew they were there, did you not, Mr.; Jones~ 

13 You knew that Mr. Smith had been injured there, didn't you? 

14 A Yes, sir. 

IS Q And you knew that they were there to take 
16 pictures of that transition plate, that piece of metal, didn't 
11 you? 

18 A Yes, sir. 

19 Q And you were right there in that area, 

A At that day, yes, sir. 

.. •t ·.- v·!',.. ~· .. ~\. r.:.~ 
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2 Now, you said you checked it. Had you checked 

3 it the day before, that metal plate? 

4 A No, sir. 
-

Q How about that evenjng after the pictures were ' 5 

taken? 

I A I don't recall, sir. I know on Sunday night,I 

6 

7 

I s made an inspection and the plate was in the proper location, but 

9 I don't recall when these pictures were actually made other than 

10 one specific date which I had noted. 

11 Q You have never seen the edge of the plate raised!? 

12 A No, sir. 

13 Q Do you still have some doubt even though the 

14 it? pictures show 

/:_ A 
.·~~~ 

Yes, sir. 

16 Q Do you know who installed that metal stripping? 

17 A No, sir. 

18 0 Do you know whether c·r not this was· an 

19 I 
independent contractor or one of the employees of your employe,r? 

20 A I do not know, sir. 

21 Q Again, and I am --

22 A I know, but I still say I don't know. 

23 0 At the time you did tell me, did you not, that 

24 this ''"':.:a onG of the company employees? 

25 11r:. 
~-j .. - ASSOCIATED COURT REPORTERS 

NORFOLK, VIRGINIA 



174 
Q I understand, sir. Now, I wouldlask you, sir, 

2 if you take an average skater and he hangs one skate whether or 

3 not that would pre:.Jent difficulty in maintaining balance? 

4 A It would, yes, sir. 

5 Q It could cause him to fall, couldn't it? 

6 A It could. 

7 Q Even in an expert at the wrong time, couldn't 
8 it? 

\ \ 9 A Yes, sir. 
10 Q Now, were you there the night that Mr. Smith 

11 was there? 

12 'A Yes; sir. 

13 Q Were you on the floor? 

14 A Yes, sir. 

IS Q Did you see him fall? 

16 A Mo; sir. 

17 a Dtd you go there after he fell ri.ght away? 
18 A Yos, sir. 

19 Q Now, what was his position at the time you 
j 

go(t 

20 there? 

21 A n:e was leaning against the bench on the east 

22 side of that exit. 

23 Q In other words, he had been removed from where 

24 he was sitting down, or did you see him beinq moved, or do you 

2S • -
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A No, sir. He was seated on the f :·.oor with his 

2 back against the bench on the east si .ie of that exi tway. 

v-·· 3 Q I understand that. The opposite side, then. 

4 Let me be sure we are right so we understand. He has previously 

s identified looking at it this way with the east being here and 

6 this being the west side. 

7 A Yes, sir. 

8 Q So you are talking about, then; when you saw 

9 him he was leaning up against the oppcisi te side or the east side? 

10 
"' Yes, sir. 

II Q Could he have been ·up agal.hst the concrete block 

11 then or the bench? 

13 A In essence it is one and the same. 

14 Q And as manager did you ir:quire of him what 

IS caused it or what had happened? 

16 A I did. 

17 
Q. What did he tell you? 

18 A m·~ told me that he tripped over the plate and 

19 I 
I fell. 

io 
How did he appear as far as his phyaical 

21 condition with reference to pain? 

22 A He was in some pain, I will guarantee it. 

2l Q H~ was in pai.n? 

24 A Yes, sir. 

25 
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1 l he didn • t remember making a ,:.ltaternent to anybody, weren • t you? 

2 Yes, ail:. 

Did that surprise you? 

4 It did. 

5 Q Was there much of a crowd there that evening? 

6 
There was approximately one hundred people there 

7 that evening. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
I 

Were they all from this church group, or had you 

let other people in froM the general public? 

No, sir. They were all members of that church 

and their guests. 

Q Did they pay an admiosion to get in? 

A No, sir. 

Q How did they get in without paying? 

They rented the building, sir. 

Q Well, I mean 

A The church. 

That wa.s money. 

A But the church rented the rink. They did not 

pay me admission. 

( ' Sc I understand, it wasn't donated to the church 

by the roller rink'? 

A ... _._..____.. No, sir. 

II 

... J .... ·'. ~· ' " 
"' 
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• 

I 
9 

N~CY KLINE, called as a witness on behalf of 

10 
the plaintiff, being first duly sworn, was examined and 

11 . 
testified as follows: 

11 

13 
DIRECT EXAMINATION 

14 

15 BY MR. SMITH: 

1'6 
Q State your name, please. 

17 
A Nancy Kline. 

18 
Q What is your address? 

19 
1'\ 1521 Mark Dr.i.ve. 

20 
Q Are you C\ student in school? 

21 
A Yes, I am. I am a Jenior at Hampton High. 

22 
Q Do you know the plaintiff - Coach Smith? 

23 j.\ Yes, I do. 

24 Q How long have you known him? 

25 1 I 0 " ... ... -"' . 

,., ~ . ,. 
r-··t l ·~/'"""'. • 
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2 
I 

the school? 
.. 

And do you know in what.capacity he serves at 
• 

3 A Yes, football coach. I have known that ever 

4 since about my junior year. 

5 

6 

7 

8 

9 

10 

15 

17 

18 

19 

20 

21 

24 

25 

Q Does he serve in any other capacity? 

A Yes, sir. He is Dean of Boys. I Q Are you familiar with the Roll "R" Way Rink on 

Street in Newport News? 

A Yes, sir, I am. 

Q Oo you have occasion to skate there yourself? 

Yes, sir, I did. I skated there for close to 

I am sorry, Nancy. Would you piease tell us 

is? 

A I am seventeen. 

Q How long.have you been skating? 

A I have been skatinq close to five years. 

Q How frequently did you attend.the Roll "R" Way 

R nk on Main Street? I 

J
. A At the time I was going there, I was there for 

c oae to three years, I skated as lessons, and after that, for 

ailout a year and a half, I was there on an average of about five 

tLes a week. 

Q Who was your instructor? 
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It was June Fored, and when I left t was ones. 

2 Q Bobbi Jones, is that individual relai.ed to Mr. 

3 Benny Jones? 

4 A Yes. That is his wi:e. 

s Q Was she a.n employee of the roller rink? 

6 A She was a pro there, the teacher. 

7 Q Do you know of your own knowledge if she was 1 

8 employed by the Roll "R" Way, or did you pay your lessons to her? 

9 A Yes, I did. I don•t, know if the money went 

10 directly to her or not. 

II Q Maney. I am going to show you a sketch that was 

12 drawn by ,"i witness earlier and then some corrections were made 

13 by Mr. Jones, who testified a little while ago, and just ask you 

14 if this generally represents the Roll "R" Way Rink, and I might 

IS point out, Mr. Campbell, some of the things that were earlier 

16 marked. This is the area where the skates are dispensed and the 

17 concession stand. Was that the qenex·al shape of the rink in · 

18 April of 1 74? 

19 A Yes, it was. 

20 Q Could you approximate the dimensions of the 

21 roller rink itself? 

22 A A little over a hunered, maybe a hundred fifty. 

23 Q Could you describe the floor surface? 

24 A I suppose it was -- it made a sound like wood. 

25 coatin were renewed eve now and 
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then. 

2 <,) W~s the rink surface, the 1loor of the skating 

3 rink itself,· fiuah with or nliaed above the off-Bkate area? 
.I 

4 A It was an inch above it around from under the 

s rink. 

6 Q Would that one-inch difference, ·without any sort 

7 of transition, be a danger to a skater, pert.aps, of falling? 

8 A It probably \'IOUld, yes. 

9 Q Did the roller rink people provide sane kind of 

10 transition to effect the difference in height? 

II A Yest they did. 

12 Q How was it accomplished? 

13 A By a metal plate. It looked like it was made of 

14 steel. 

15 Q Could you give the approximate dimensions, width 

16 and leng•,:b? 

17 The length, it went from one end of the exit to 

18 the other to the cE!ment. walls on either sideo It was about eight 

19 inches in width. 

20 Q Was it a flat piece of metal, or was there a 

21 bend in it? 

22 No. It was shaped like this, you know, graduat 

23 to the two floors, and then there was a flat inch part that the 

24 screws were in. 

25 I t? 
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A l couldn't tell you exactly. I never bent down 

2 to count thsn. I guess about six. 

3 

4 

5 

6 

t 7 
~ -

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Could you estimate how far a.part each screw was? 

A Maybe about five or six inches. 

Q Did you ever have occasion to observE! . these 

plates beinq raised above the floor of the skating rink? 

' A Yes, I did. 

MR. CAMPBELL: Your Honor please, we are 

concerned with what was existing on this particular 

occasion, not on other occ.asions .. 

MR. SMITH: Your Honor, I fael that in all I 

fairness this is a question of notice. The manager 

said he never knew this to be done.. The question is 

what is open and a' ·ail able, and notice of the fact and 

condition to be reJ:.1aired and corrected, and that. is 'What 

this question goes to, not the condition as it existed, 

but simply notice to manaqmae: lt. 

MR. CAMPBELL: That las been his testimony, that 

I 
it was not originated from the defendant's side exee.P1f by 

a st.raw man and knocking it dcwn. 

I am going to object to what might have occurred 

on other occasions t'\llO or thr~e years prior to this 

happening. 

This lady hasn • t bee: i there for goodness knows 

, ---.._ _ 
• ...A • ..z..- she was there m:lgbt not --
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exist today or might not have existed at the time this 

accident happened. We are concerned with what was the 

condition at the time Mr. Smith got hurt. 

THE COURT: You called Mr. Jones and questioned 

him in reference to this, which is contrary to what she 

is getting ready to testify to. 

I will sustain the c.bjection. 

MR. DAUGHERTY: Your Honor, recognizing Mr. 

Jones 

MR. CAMPBELL: I don't think we ought to argue 

this matter before the jury. 

MR. DAUGHERTY': Well, I will defer to the Court 

and argue out of the presencE'1 of the jury• 

THE COURT: All riqht. Let the jury go back to 

the Jury Room. 

(Whereupon, the jury retired to the Jury Roan 

at 4:30 p.m.) 
I 
1 

PROCEEDINGS 1!! .al!! COURTROOM OU'l' Ql .al!! PB!§lll«;B Ql .'m§ J 
MR. DAUGHERTY: Your Honor, Mr. Jones -- well, I 

could not call him as an adverse witness because he ia not 

in manaqanent per se as far as an owner and I recognize 

the limitation, but he was the manaaer. He stated that 
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he didn't see it and he is there all the time. 

THE COURT: He says he never saw it raised. 

MR. DAUGHERTY': Yes, sir. He even doubted what 

he saw in those pictures, but I think we are allowed to 

show whether he or other employees, if it was open and 
I 

obvious and existed prior and existed over a period ot 
time, that that would be notJce for the management, arid 

that is not just Jones, that is everybody. He is not the 

only employee. 

I feel that this is a critical issue, Your Honort 

and I think that .the testimony is to that, not to set up 

a straw man and knock him down, but to show not.ice. 

MR. CAMPBELL: If Yt.>Ur Honor please, my friend 

surely knows that the question of notice applies to the 

condition that existed at that time. Notice of what has 

happened t\\IO years prior when this younq lady was skating 

there, she hasn't skated thexe in a douple of years. I 

believe what she may have observed t'WO years ago certainl•1 
I 

is not any notice to management that on the 22nd day qt 
April there was a danqerous oonditi0n existing. There 

may have been a previous lack of attention. This may 

have been corrected. We don't concede that there have 

been any misdoings, but at this particular time t1«> years 

after this young lady left. the premises as a skater, and 

her information is related to two years prior to this 
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particular occasion 

THE COURT: I don't recall her testifyinq, maybe 

I missed it, but she said she hasn't ekated there for t\oJO 

years. 

MR. DAUGHERTY: That is from today. She has 

been skating a total of five years, Your Honor. We j· .. 
didn't develop infoxmation about the time. I think 

I 
might do so. 

THE COURT i You are .saying something- about two 

years. I don't know whether I have --

MR. CAMPBELL: I think I may h·lV8 gotten it . 

through counsel or some other source. ~1: will ask her. 

BY MR. CAMPBELL: 

O When was the last time you ska· :ed there, little 

lady? 

A Th 9 only record I have -- I Carl • t say exactly. 

The only record I have is a club card that I ret' ·eived. Every 1 

month you get a club card. 

Q How long has it been since you skated there? , 

A How long has it been since I skated there? 

Q Yee. 

A About 

MR. DAUGHERTY: What year and what month, if you 
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THE WITNESS: August of '74. After the accident 

when I tried to look 'b8ck and remanbert the last time I 

ranembered being there it was cold weather. It waa close 

to Christmas. So I believe it was around November. 

BY MR. DAUGHERTY: 

jur 0 Your club card doesn't seem in accord with 

particular memory? I 

. 
A No. My cards, they got lost.. I never saved' 

them for any reason. These I duq up out of a box that I keep in 

my room. 

Q From what I understood, you w.tte skatinq there 

before Coach Smith fell in April of •74 and you skated there 

atter? 

A And after, yes. 

MR. DAUGHERTY: That is what I thought your 

testimony W)uld be, but I want the Court to be aware of 

this before we proceed any further. 

BY MR. CAMPBELL: 

O You tranaferred your site of skating activities 
I 

from this particular roller rink to wlat place? 

A Plmta Foller Rink in Denbigh. 

Q And when was it that you did that? 

ASSOCIATED COURT REPORTERS 
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Q What year w·\s it? 
I' 

i I P.. There was a break in between the time I left 

j Roll "R" Way and the time I ::tarted skating. It was about maybe 

4. a month, two months that I di dn • t skate there professionally. I 

5 just went as a sesaion skating. I'd say about two months' break, 

6 then I started going there in January or February of 1975. 

7 Q You started going to this other place in '75? 

8 A Um-hum. 

9 Q Were you sk< .ting at this roller rink in April? 

10 A Which one? 

II Q Of '74. 

12 A Which roller rink? 

13 THE COURT: Ma.in Street. 

14 THE WITNESS: Main Street in April? Yes, I waa. 

15 THE COURT: 1974? 

16 THE WITNESS: Yes. 

17 

18 BY MR. SMITH: -I -19 Q Do you have a club c!ard for April of 1974 with 

20 you? 

21 A I believe so. 

22 THE COURT: I don't· know that a club card is 

23 necessary. I have a membership card to a cowttry club, 

24 but that doesn't mean I go every day. 

25 I think her testimony is what we are aoing to 
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I have to rely on. 

2 THE WITNESS: April of, '74 • • 
3 THE COURT: The purpose of the club card means 

4 that anybody can go there and skate, and if they don't 

5 have their card, they can go there and pay an entrance 

6 fee and ·skate. Isn•t that 'What it means? 

7 THE WITNESS: This means that yau qet -- well, 

8 you paid $15.00 a month for that card. You qet in all 

9 the sessions free. 

10 
THE COURT: All rig'ht. But the mere fact that 

II you have a card doesn't mean that you actually attended 

12 sessions and went skating? 

13 THE WITNESS: No. 

14 
THE COURT: ~ou are relying on your recollection 

15 
and you did skate befc re and a: ·ter April 22, 1974, is that 

16 correct? 

17 
THE WITNESS: Yeah. I did skate there before I 

18 

. L ·-
left there • 

- . 
19 BY MR. CAMPBELL: 

20 Q You have no knowled~e of what the conditions 

21 were on the 22nd day of April, 1974, co you? 

22 A I am sorry. I don't understand. 

23 Q You do not. know what the conditions were as to 

24 the exit on the specific date of April 22, 1974? 

25 A 
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MR. CAMJ?BELL: If ·Your Honor please, notice to 

managanent will have to apply, as I understand the law, 

to the conditions that prevailed on that particular day. 

For example, we had what Mr. Daugherty has referred to as 

weekly surveys. 

Suppose on April the 10th there was that I 
condition as complained about in this case, and by reason 

of a weekly complaint or survey or maintenance survey 

report that was listed and it was corrected, s:> that on 

the 22nd day of April the eon<li tion that had previously 

existed was.no lonqer in exi•:.ence, and suppose this 1 

witness.had seen it on the lCth of April and it waa 

repaired or changed the following week after this report 

went to :management, so that on the 22nd day of April the 

eondi tion no longer exist.ea. That would not be a faulty 

condition that supposedly occurred on the 22nd of April, 

would not be brought to the attention of management, in 

other words, notice of a defect or a dangerous condition. 
I 
I 

:tt• s got t·> be as of that time, thdt the witnus 

knows about it unde~c cond:L tic ins t:i.1at brought heme notice 

to managanent, and she is not in a position, and she 

tells you that.candidly, that she doesn•t know what the 

conditions that are complained about were on the 22nd . 
of April. They may have had all kinds of notice on 

• .-•• M - - •. .• n-.r 
,.,.-- - - --
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screws put in, for example, and on the 

2 did not exist, then what is attempted to be ahowt here by 

3 prior inferences of miadoinga, we will eay ia no proof of 

4 that on that particu.lar occasion it occurred, and I objec 

5 to her so testifying. 

6 THE COURT: Let's let the witness step outside. 
I 

7 

8 (Whereupon, the witness was excused from the 

9 courtroom.) 

10 

II THE COURT: Mr. Dauqherty. 

12 MR. DAUGHERTY: With respect t:c: counsel, that 

13 is not the law in Virqinia. The law in Virginia ia that 

14 if you can show a condition existed prior to the 

15 occurrence of the ;ame nature and character that oauaed, 

16 or which allegedly caused the injury, you may show this. 

17 You cannot show conditions that existed subsequent to the 

18 injury, but I think the law is very clear, e.nd I think 
I 

19 it has existed for:· quite a long time, and I think it 

20 still exists, and that is the law today. 

21 THE COURT: I feel that while both of you 

22 apparently :ire right, I think -- I feel thie: After the 

23 
I 

testimony o: this witness, or any witness, would be --

24 and I don't know what she is going to say -- that she had 

25 
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was before this ~ccident happened, and that she had 

2 noticed th.is metal plate, and that .it was raised, and 

3 she oalled it to the attention of the management, that 

4 is one thing. 

5 Now, I understand that the management may have 

6 fixed it and it may not have existed at the time of this 

7 accident. I understand that the defense has the report, 

8 but it doesn't show any defects listed in the report that 

9 is made. 

10 MR. DAUGHERTY: Right. 

II THE COUR'l': On the other hand, I can see how in 

12 a grocery store tl~ere may be cold storage and an icebox 

13 that continuously drips and causes a puddle of water in 

14 front of it, and you might have a patron of the grocery 

15 store that has walked in and seen this and rE19iatered a 

16 complaint il!ld pointec· it out to the manager, and so forth 

17 maybe even the day bE fore, but that doesn • t mean that it 

18 existed at the time that somebody came and said that they 

19 slipped, and the manc:gement may have seen this report 

20 that he showed that it was fixed when the reports made 

21 may not be proper or correct, or they may be, I have no 

22 way of knowinq, but l think as far as the reports are 

23 concerned that 'WOuld be something to off aet any testimony 

24 as far as any correcting or not correcting the defects, 

25 

:~~ 
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in assesving as to whether they had knowledge or notice 

of this defect and ti \at they had been negligent in not 

taking care of it. 

So l will let this lady testify, inasmuch as she 

can testify, that she was then skating around at the time 

of this accident as to what she knows about the defecis, 

whatever they are, and what she did, if anyi:.hinq, about 

MR. DAUGHERTY! Thank you very much. 

MR. CAMPBELL: Of course, I save my exception, 

sir. 

THE COURT: All right. Bring the jury back. 

(Whereupon, the jury resume4 the Jury Box 

at 4:50 p.m.) 

PROCEEDINGS m nm COURTROOM m l! :?! PRESENCE 2E ~ JURY 

THE COURT: All ric;j}l t, Mr. smith. 

MR. SMITH: All rigt. t::., sir. Thank you. 

BY MR. SMITH: 

Q Nancy, we have had a little break and I might. 

try to refresh your recollection. I believe you testified you 

ed for a roximatel ears? 
ASSOCIATED COURT REPORTERS 
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A Yes. -
I 

r 
hld that you had frequented the Roll "R" Way Q 

3 Rink on Main Street? 

4 A Yes, I did. 

5 Q How often did you say that you skated there 

6 before April of '74? 

7 A How often did I go to the rink during a week? 

8 About five times a week on an average. 

9 Q And did,you also skate at the rink scxnetime 

10 subsequent to April of 1 74? 

II A Yes, I did. 

11 Q Do.you recall when you stopped skating there? 

13 A Around in November. 

14 Q Of '74? 

15 A Right. 

16 Q I believe I asked you if you have ever observed 

17 the me·,;al plate that you described being above the nurface of the 

18 skating rink itself. 

19 A Yes, sir, I did. 

20 Q I am speaking of before April 22, 1974. How 

21 frequently did you observe that condition? 

22 A Okay. When I first started skating there, I waa 

23 just a beginner. I was just a sessions skater, and I noticed the 

24 plate above the .floor most often .when I fell over it, which I did 

25 

I~, 
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Q Did you sustain any injury? 

A Yes. The carpeted area is more or leaa like 

indoor-outdoor carpet, and I got burns on my -- ,,,.11, like if I 

waa wearing a dress, a skating dress, I got 'burns on my knee and 

on the palme of my hands from fallinq c1n it.. 

Q 

skater? 

A 

Q 

You mentioned this was while you were a begirln.in 
I 

Yes. 

Did therf cane a time that you did not fall over 

Io the plate any longer? 

II A After a ~hile you remanber it i.s th.ere and you 

12 learn to step over it. 

13 Q Did you ever observn anyone elae fall over the 

14 plate? 

15 A Yes 9 I did. 

16 Q Please rE1late that t.o us. 

17 A Okay. Several times it was little children. 

18 More than half of the time it was beginning skatersg and once I 

19 

20 

21 

22 

23 

24 

25 

I 
saw a lady fall ovE~r it. She turned around backwarda and fell 

on her back. Ther£1 was an ambulance called, or a Rescue Squad, 

and they came and got her. I don't know What was wrong with her. 

She canplained of her leg. 

Q Did Mr. Jones or any of the other employees of 

the rink assist that lady who fell? 
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heard that ·che lady was hur,t. He came ·over to see if there was 

2 anything he could do, and ttfen he stayed with her and her 

3 canpanion, whoever it was that was with her stayed with her• and 

4 I believe someone in the off ice called an .mbU.lanee. 

5 Q Did y(>U see her fall over the plate? 

6 A Yes, I did. I was right behind her. 

7 0 When did that occur, to the best of your 

· a recollection? 

9 

10 

I I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Ob., my goshl I don't know. It was after I had 

joined the club beoa.use I was skating aro'llnd with a few of the 

club mEmberR, but I couldn't give you a d<.ce. 

Q Would that be before April of '74? 

A It could have been. I can't say definitely. 

Q When dld you join the club? 

A The first ca.rd I have, I was there for t'AO 

months before she left. It is signed by June. I have a card, 

I think it was Febr:1ary. 

Q 

A 

Q 

A 

Q 

attention? 

A 

Of what year? 

'74. I am·not sure. 

We~e these plates loose on occasions? 

Yes, they were. 

How did this loose cc-ndi tion came to your 

I 
I 

Like I said, when I fell over them, the plates 
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mAes a --

2 oj step on 

3 eJpecially 

4 ' + place, ' 

5 j lt you. 

they wi:'..l jar you if you just flat out roll over them 

them at all. They will jolt you and you will fall, 

if you are a beginner skater, if you don't know about 

if you don't know how to watch out for the, they will 

6 Q 

7 I am going to 

Nancy, I am showing you a couple of picturesJ 

I 
ask you if the plate tb at is shown in these 

8 

9 

p etures is similar to the plate or plates that you are talkinq 

lut. .· 
10 THE COURT: For the record, are these exhibits 

11 that you are showing her? 

12. MR. SMITH: Yes 0 Your Honor. I am showing her 

13 Exhibit No .. 6, the black and ,.,bite photos right now. 

14 THE WITNESS: Yes. That is the exit right in 

IS front of the skate room where you get. your skates and 

16 where you return them. 

17 

18 MR. SMITHS 

19 0 Is the plate, to your eye, raised? 

20 A Yes, it is, especially on the right-hand corner 

21 b re. 

22 Q Is that a condition that you observed, that 

23 height, I mean? 

24 A Every now and then it was raised that height. 

25 

.. \· 
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Q Could you recall prior to Api!il of •74 what the 

' . 

greatest height was that you ever saw with the plate? 

A ' Oh, gosh, I don•t know. The greateet, maybe a 

little over a quarter of an inch. 

0 . In your experience as a skater, would a plate 

raised a quarter of an inch in this nature preeent a danger 1 
a skater? 1 

A Well, I could tell you this: These are ball 

bearing skates, and if any of you have ever seen a BB gun. the 

size of a BB, that is about the size of a ball bearing tb.at tits 

in the wheels of some skates. A ball bearing on. the floor of a 

skating rink will trip up a skater if they roll over it. It 

happens many times. 

Q Ar,d you are using that as a comparison with a 

plate a quarter of an inch hiq'h? 

A Yes. 

Q Dtd you ever observe any screws missing frcm 

holes in the platelf,? 

A YE'~s, I did. 

Q De· you recall any specific instance? 

A I was with a club member. I won't mention the 

name. It was a young&r girl. She was younger than I am. I 

believe at the time she wa:i about eleven. She was skating. We 

had skating dresses on and we were kind of goofing off~ and she 

_ ......... ,,._ ..... ~ ... ...... ____ --- - --- - ,, 
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dress and a pair of hose. When she fell, she fell on the plate. 

2 Her thigh hit the plate and it ripped her hose and scratched her 

3 leo. When all of us turn•d around to look, to pick her up, to 

4 see what happened, there was a screw sitting up out of the plate. 

s Q Did you bring it to the attention of the 

6 managanent that the screw was above the platE~? 

7 A The screw was pulled out by one of my friends, 

8 handed to me, we all looked at it for a minute, thought about 

9 putting it.back in there, but decided it \tt'Ould just come up again 

10 So we didn't take it to the manager, we took it to a 1'loor guard. 

II THE COUR'r: You took it where? 

12 THE WITNESS: To a floor guard. Okay. He 

13 looked at. it, shrugged his shoulders, and threw it in 

14 the trash can. 

IS 

16 BY MR. SMITH: 

17 Q Are the floor ;uards, to your knowledge, 

employees of the rink? 

A Yes, they a~e. 

0 Did you ever personally make a complaint as to 

21 this plate or plates that you observed to Mr. Jones or any of the 

22 other people? 

23 A No. I, like many of t.he club members, figured 

24 that Benny Jones knew what he was doing. It was his rink, and 

25 
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him how to fix it or how to run this rink. 

a Nancy, do you have any other official duties at 

school other than ~ing a student? 

A Yes. Very often, if students have a study hall 

that they feel they don't really need, especially aeniors, they 

have sanething call"" a Student Assistant. 1'11.ere you can work1for 
members of the faculty and help them with paper work. 

I worked in the clinic in my junior year, and 

this year for the first tl«> nine weeks I 'WOrked for Mr. Price 

who is the Assistant Principal at Hampton. 

o Did you continue to assist in the clinic? 

A Fran time to time Mr. Price had important 

meetings with some important people. ::: never really knew who 

they were. He wuld ask me to leave the office. Wben he did, 

Mrs. Gibson, who is the school nurse, and ahe and I are good 

frimds, I go down and talk to her and help her out. in the 

clinic as mueh u I could to get students in and out. 

I 

c Were you aware of Ccac:h Smith'• injury in April 
1 

I 

A Yt: s, I was. 

Q Hc·w did you learn of it? • 

A Well, the thinq you most often noticed was he 

23 was hobbling around on crutches and had a cut. on his leg. Word 

24 got around the school. Quite often some kid.a I asked just. said 

'---.....:2Q5~_+t·""tii·a: .. ,+t...Jl'IDJ1 •LJ'-~ .. !U1..."'..J·:xa"' .. ~L.ll'hLJ.· 1·s_ •.Ll eega· ..... ~r.aLta.:1tCJAaJrc.......JIL.Jf:.cowumnLCdL.QQ1UU.l:t...;·.1.i ti:......:toi:o......:bece._ja1L.Jf~aMc:::.Jtt::..-- _ 
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fran Coach Smith that he had fallen at the skating rink and 

2· 1f broken his leq. 

3 
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0 Subsequent to that time, did you ever observe 

Coach Smith with t.he cast off and the crutches ~ne? 

A 

0 

Hell p yes, at football games qui ta often. 

' Did you notice any change in his physical golnqa 

on after his accident as opposed to b·!fore hia accident? 

A Okay~ In my sophomore year, I went to see quite 

a few football games. I wasn't \\lOrking then. It was easy for 

me to attend the football games. 'l'his year I am working. Of 

course, it is not easy, but I have been to a few. 

In my sophomore year Coach Smith was -- he was 

always an active person. At the football games you would aee· 

him jump Up on the bleachers, yell at the foot.ball players, 

pacing back and forth, up and down th'! lines. I would see him. 
,,;Ilk.: 

I knew he was a coach. He was always wearing red and white to 

the football qames and was an active person. 

Q And this past fall, did you observe him at 81'.'Y 

of the football games? 

A Y•1a, I did. More often he was just standinq 

with his arms crossed, his leqa spread apart, still yellinq, but 

I will have to say he wasn't moving around as muah. 

a Did you have any occasion to see Coach smith in 

the clinic at any time while you were working? 

ASSOCIATED COURT REPORTERS 
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to .Mrs. Gib~on, speaks to pec)ple be knows there. 

2 Q Did he make any complaint that you heard? 

J A Ym.th. A co\:l.ple of times he omne in and 

4 complained ·~f being tired. Several times you \\IO\ll.d hear o:f him 

5 speaking of having to go back to surgery again aa if he was tired 

6 

7 

of going. I 
Dld he ever say anything about pain in his knee? Q 

8 A Yes, he did. 

9 MR. CAMPBELL: If Your Honor please, that ia all 

10 
self-serving and t:ota.lly inadr-1issible, and I object to 

11 puxsuing it any further. 

12 THE COURT: I think it is very leading. 

13 MR. SMITH: I am.not going to pursue it. If I 

14 could have one manent, air. 

15 THE COURT: All right. 

16 
MF.. SMITH: No further questions. 

17 

18 CROSS-EXAMINATION 

19 

20 BY MR. CAMPBELL: 

21 
Q Miss Kline, you are a part of the scbool 

22 orqanization over th.ere in Hampton High School, are you not, 

23 that ycu have just described? 

24 A It is not what you would consider an organizati .. 
25 

J,,-\ 
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I 
study hall, if you feel you don• t neec t it, you are allowed to 

I 
2 1 work as a Student Assistant •. 

4 over there at Hampton High School because of his accomplishmenta 

s in prodUcing a State championship tear·'., isn • t he? 

6 

7 

8 

9 

10 

II 

' 12 

13 

14 

I. 

IS 
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23 

24 

25 

A This year, yes, he was. Everybody was very prou • 

Q And so he is a favorite and is sort of idolized 

by some of the City over there, wasn't he? 

A Well, I can't say he was an idOl. 

Q Well now, I understand it was When you were a 

beginner skater that you did most of your fallinc;, I believe you 

have told us, but I have no note of it , and I don't recall 

specifically. When did you start ska; ing? 

A When I started skat!: g, it was like a little 

thing, on Sundays. My father would t<ke me down there for a 

little matinee. 

THE COURT: Just tell us what age you were, if 

yo·i.l can. ·· 

TH~ WI'l'NESS: Twelve. 

BY MR. CAMPBELL: 

Q So you have been skating for five years, and 

when do you think·yoa -would characterize you qot beyond the 

beqinning skater stage? 

ASSOCIATED COUR1 REPORTERS 
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guesa about fourteen or fifteen. 
I 

2 i • Q In other words, it took you t'WO to three years 

t 3 to oat beyond the beginning ataqe? 

4 A Well, the only help J had in getting beyond the 

5 beginner stage was when I started taking lessons. 

6 t. And that was at what age? 

7 
I 

A Fo:1rteen, I guess ab>Ut then. 

8 I O An1 i that was when yo1 t started taking leaeona at 

9 this roller rink on Main Street? 

10 A Yes. It was under June Foredat first. 

II And that was a period of time that ycu had 

12 episodes of falling down as you came out the ex.it ramp, is that 

ll correct? 

14 A Yes. 

15 Q I see. And was it back i1 that period of time 

16 that all of this - without waiving any objections, Your Honor -

17 was all of this, of seeing persons fall and little children and 

18 so on, at about the time that you were taking lessons there -

19 fourteen or fifteen years of age? 

2() A Well, from ttie time I started eltating there 

21 until the time I left, it was an everyday thing to see aamebody 

22 fall. 

23 Q Is there more than one exit to that skating rink 

24 A Yes, there is. 

25 
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always use one exit? 

A No, I did not. 

Q Did you have a similar experience with all of 

4 the exits? 

5 
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. 
A I couldn't give you one specific time that I 

fell over each Of the platea. There were several platea that rU 
knew you had to slow down before you came off of than, the one 

nea:r· the snack bar. In the snack bar there are acme mata. 

0 That i.s on the opposite side of the skating rink 

from where you rent the skates and so on? 

A No. That is right next to it. 

Q On the opposite side? 

A It is right next to the office is where you come 

in. There is some matting there and it is very rickety matting. 

It.is there so, I guess, if you spill a drink or something you 

don•t slip in it, but, you know, you have to slow down before you 

hit that matting because it is very rugged. You can't really 

roller skate over it. 

Q Now, you mentioned a girl who fell and you 

noticed a screw sticking up. Was that at your beqinning staqtt? 

A ·That is when I was in the club, so I can't say 

it was in the beginning stage. 

Q But that --

A That was after I was in the club. 

n 
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this club s.i. tuation, Miss Kline. If you can, tell me about whai 

2 it wae timewiae. 

3 A I joined the skating cl;ub in February, around 
' 

5 Q '74. You have not belonged to any club prior to 

6 that? 
! 

7 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

is 

19 

A Not that I remanber. Like I said, my fat.her 

took me to different rinks on Sunday afternoons to skate little 

k;iddie matinees. 

Did you belong to the club when you were beinq 

instructed by Bobbi Jones and others? 

A Yes, to take lessons you were at the club, and 

you went to club practice on Wednesday afternoons. 

0 That was back when you were fourteen and fifteen 

yiears of age? 

A About that. 

Q So you have been a member of scme club since you 

; 

fifteen? were fourteen or 
I 

A Yeah, not at the time, but eventually I waa'a 

..--· 20 l'!lember. 

167 
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Q State your full name, please, sir. 

A Kenneth Harold Murray. 

... ,·: \!,.· 

~,;· l. >I t,, 14 .·• :,;· J, 1t 

0 Where are you employed? 

23 A Old Daninion University. 

24 Q In what position? 

25 
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Prrfess.o 

1

;· of Civil ·mgineering. 

2 · . ' Q What degree or degree J do you hold? 

3 · A I have a Bachelor of .>ci1?nce degree in Civil 

4 Eniineering from VPI, I hl!.ve a Master• o in Structural Engineering 

s a ~ in Civil Engineering~ all frcm VPI, 

6 

7 

Q t 
Af 1 right, sir. How long have you been teac,ing 

B~en teaching at Old Dominion University about A 

s s en and a half years. I di·l some student teaching While atvPI. 
! 

9 Do you have a PhD and are a Doctor of Enginearin 

10 

Ii Q All right, ; "ir. In your teaching or in your! 

12 ou. &ide industry, nave you. dor e any 'WOrk other than just s.tnwly 

13 telching students? !lave you r•artic:ipated in research or anything 

14 elJe of this nature? 

15 

J 
A Yes; sir. : have had a n.umber of researeh 

16 
co tract/ with the University,. the Resitareh Foundatian, and al.so 

17 4ugh NASA, Langley, and I have don• 'WOrk, consulting type work, 

18 foJ local contractors. I have also done work for other lawyer$ 

19 · inJ~~duets safety oases... I 

NORFOLK, VIRGINIA 
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3 .Q D~. Murray, did you at my request visit the 

4 roller rink out on Main Street in Newport News? 

s A Yes, sir, I did. 

6 0 l'fuen was it that you went there? 

7 A One Saturday morning early in Sept.Em})er. 

8 Which year? 

9 A 1975. 

10 Q There has been a free-hand sketch that was 

11 introduced in the trial earlier ye~terday. I will let.you just 
12 

look at it briefly, while it is not to sca1e or anything else, 

13 ·but is that generally what you saw when you got out there? 

14 A Yes, sir. 

IS Q First of all, what did you inspect when you got 

16 ou:t there? 

17 A I went straiqht to the place that I was 

18 
involved -- was t:he one that caused the accidant. I loalted atl 

19 
one and I also walked around the left-hand side ot the rink and . . . I 

20 
inspected casually the rest of the transition plates. 

21 
Q Who "·as the ,~ne that pointed out where the fall 

22 had taken place? 

23 A Your attorne·t. 

24 
Q Mr. Smith? 

25 ... 170 
-.. ··-
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Do you remember looking at this, which partiaul 

2 .;one ~f them that it was? 
I 

We wont in trom the door on tho right, and we ju t l I A 

4 /paased it. There is a seat or something. We looked at one just 

s to the left of the seat. 

6 0 

7 A 

8 Q 

9 A 

10 Q 

II A 

12 Q 

13 A 

14 Q 

ts the plate itself~ 

16 

17 place. 

18 

19 

20 

A 

Q 

A 

Q 

Can you point on here What you looked at? 

It would be the one just behind the skates there 

Here? 

Yes, sir. 

You t:aid to the left. Would it be this way?. 

Yes, sir. 

Around this way? 

Yes, sir. 

Now, while you were doing this, did y<:>U inspect 

Yes, sir, tha best I aould. It was still in 

It was in place? You didn't disturb it, then? 

No• sir. 

Did you at any time take any screws out or 
21 anything like that?. 

22 A No, sir. 

23 Q Wha"'; did you find wh.en you looked at that plate 

2
4 on that occasion in September of 1975? 

25 
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there but no screw:~. 

Q How many of those? 

A My notes do not show how many.were in that 

4 : particular place. As I walked around --

5 Q 

A 

How mmy were missing? 

I 
In the three exits I looked at, there were five 

holes wi tho1lt screws. 

Q Was any 01 •.e of the employees with you as ye>u 

14 made your inspection? Were they around? 

15 A I was informed that the m.ma.ger was the man that 

I inet there, and hE.· was with t:s during that time. =-........,,.,. 

21 0 Did you take measurements? 

22 A Yee, sir, took a few mea.sure!ments. 

23 Q What measurements did you take? 

24 A Fir3t of all I measured the basic width of the 

25 tui inches 
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Q All right, sir. 

2 A And I measured also the lip that overhanqs the 

3 l«>Od part• 

4 Q I don't want there to be any misunderstanding 

s about that. If you would, would you please step do'Wn here in 

6 

7 

8 

9 

10 

11 

12 

13 

14 
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I front of the jury? I have a picture looking down on the plate, 

. ' and I want you to show me what part you mean by the lip. 

A The ten inches was the total width. 

Q Can all of you see? 

A The lip is from this gray line here, which is 

the plate eover with the pins bent over, and that lip there or 

width was approximately seven-eighths of an indh. 

Q All ri<Jht, sir. I am going to have you do 

something for me. Take the witness stand again. 

A (Witness canplies with request.) 

O Trace with a pencil on this color photograph, 

draw a line along the edge where you said the bend was and then 

put an arrow ao that you can put that dimension there that you 
I 

previously testified to. I 

A Yes, sir. 

Q All right, sir. Write your initials by the 

seven-eighths of an inch. 

A (Witness complies with request.) 

Q All right, sir. blow, did you also measure the 
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area over tc the center of where these screw holes were? 

2 A Yes, ;;ir. 

J 0 

4 A It was three-eighths of an inch. 

s Q All right, sir. Would you be kind enough to 

6 take one of the scrnw holes and draw a line through the center 
t 

7 of it and again show that three-eighths dimension off to th• 

8 edqe? 

9 A Yes, sir. 

10 0 And please initial that again fo1· me. 

II A (Witness complies with request.) 

Ii Q Thank you, sir. Now, did you measure the 

13 distance that separated one screw hole from the otheri 

14 A Yes, sir. 

IS 0 What were they? 

16 A They varied. I measured three, and c;:.:ine was· 

17 thirteen and a half inches, one was sixteen inches, an.d one wu 

18 f.ifteen inches. 

19 0 All right, sir. I 'WOul.d like for you~ then, it 

20 you will, off to the side jufl)t to draw a line through the center 

21 where the t\1IO holes are, and then, not that that \'JOUld be that 

22 particular hole, but write down the three various measurements 

23 you got of the three that you measured and initial that. 

24 A (Witness complies with request.) 

25 
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that pla :e? Did you tr1easure 'it? 

" ~·es, sir, the best I could since it was in place 

and I measured approximately three-thirty-seconds ·of an inch, 

approximately ten-gauge steel. 
. . 

0 All right, sir. Around an eighth of an inch? 

'Yes, sir, right. Four-thirty-seconds woul.d be . I 
an eighth of an inch. 

0 All right, sir. Now• what would be the correct 

terminology of a transition plate? What would you refer to it as 

A I think transition plate is reasonable. 

Q All right, sir. Professor, baaed on.your 

training and your experience in the field, and inspection of this 

plate, could you tell me whether you have an opinion as to whethe 

or not this transition plate measures up to minimal reasonable 

engineering~tandards for the purpos~ for which it is attaapting 

to serve? 

A I think I have an opinion. 

Q What is this? 

A I believe the basic concept of the steel plate 

is reasonable. I believe that the St :rew spacing is not reaaonabl . 

Approximately fifteen inches between screws is too much, and I 

think the fact that the screws have '"°rked out back thia up. 

Q All right, sir. Now, when you go to design any 

type of structure, even one such as this, what about design 
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A Okay. Firs· .. of all, he must cons 

2 f\lJlction ability. It has to function properly. It must also 

J be safe in that process, and it must be economical feasible. 

225 

4 Q Now, you have said that the plate of steel, you 

s feel, 'WOUld be acceptll.ble. Would it be, as it is now so far as 

6 the steel is concerned, would the width be sufficient? 

7 What do you mean by width? 

8 Q The width of the ten.inches. Is that wide 

9 enough? 

10 A I believe so. That is, I think• a question of 

11 functionabili ty, I am not sure, and I did not make measuranents 

12 on what is the principal angle the plate could be so that it 

13 would not catch the front wheel on the skate. I did not make 

14 · those measurements. 

IS Q All right. What recanmendation do you make, 

16 since you have said that the basic steel approach is okay, to 

11 make this fit within the minimal safety standards that you "°uld 

1 s recommend? 

19 A I believe that you could increase the lip, that 

20 is, the distance from the bend to the end of tho plate that is 

21 actually laying on top of the wood. That should be increased, 

22 my guess would be, in the neighborhood of two inches so that you 

23 c9uld then put in more screws further away from the edge, and 

24 · these screws, I -would recommend, be staqgered, 5.n other words, 

25 
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All right, sir. So that there would be no 

2 misunderstanding, let 1ne take a pad, and if you 'WOUld be so kind 

3 just to draw a portion of a steel plate and show the ways the 

4 
scre\a.'S should be fastened if you have an opinion. All right, air 

5 A All right, sir. 

6 Q While you have it, what would be the recamnebded 

7 spacing between these holes? I 

8 A l 'WOUld indicate this to be approximately six 

9 inches. 

10 
Q All ri.ght, sir. Wha : would be the distance 

It between the center line measurements oack from the edges? 

12 
A •. Be half an inch from each edgE or one inch from 

13 each end. 

14 
Q And the total width across woUld be? 

15 A Two.inches. 
16 

0 All right, sir. Now, sign that, if you will, 

J '1 please, sir. 
~ 
! 18 

A All right. L. .. 

;)._ ( ' 

,. ' / II 

THE COURT: Mark this as Exhibit No. 8 for the 

plaintiff. 
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6 c Now• Dr. Murray• what forces creat.e the cxmdi tio 
f 

1 that caus1~ screws to work loose fram the plat.e as it now exists? 

8 A The only connectior. between the WOOd and die 

9 plate -would be the screws. As you step on the plate between 

1 o screws • 1 t would bend like so. 

II 0 You have tak.en a pad and reflected - this is for 

12 the record - so it bends up and down. 

13 A All right. It bends and the enda pull up. and 

14 ~ the ends pull up, the screws are just subjected to a teiaion 

ts force which tends to pull the:n out of the wood. Then the ekater 

16 qoea by or any load is rel.eas·!d and the plate ai ta back down flat 

11 aqain, and, of courae, this i;J repeated over, and over, and over 

18 again, and wood does not take would-be loads very well in teision 

19 Q .And in my language, what would ycu be callin~ . 
I 

20 those forc•s you are talkinq about? 

21 A It. would be a vibration of sorta. In a tec::hnic 

u term. I think it would be cal.led fatigue, !:mt it is a vibration, 

23 but a very alow vibration. 

0 All right, s.ir. Now, have you previously aeai 

2S 
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A Yes, sir• right. 

Q When you got.out there in September of 1975, 

what was the condition as compared to those photos of the plate 

when you saw it? 

A Basically the same. I looked at these earlier, 

and I can see really no basic difference. 

·: •... : ... ~·1 f1, ·"'' 

f: ~. ~ ,-: ' .. ,, !f; 

Q Now, let's assume that in place of the plate 

that is in there we put the plat.a that you are talkinq about, 

widen the lip, detcrease by at least half the distance of the 

holes apart, and put them in a staggered relationship. If the 

vibration forces of the rollers were to st.art working thoae 

screws loose, 'WOuld that be acceptable? 

A No, sir. I think at that point we \\Uuld ~ 

24 to re-evaluate 'What we have done. 

25 
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229 

design criteria of being economical? What would be your next 

approach? 

I 
A My approach in past \«>rk with this particle 

li>oard has been to go ahead and insert in the part.Lele board a 

plastic fastener. These are the same type of things you use in 

• plaster wall. They call them lead shields or plastic ahiel.ds. 

I 
0 Have you done this application? 

A Yee, sir, I have. 

Q Has it been successful? 

A At the present it has. I worked with a set of 

tables, folding table• at our church., and have done this, and it 
I 
is holding presently. 

Q Now; if that proved not to be nucceaafU.l, do you 

14 have any other methods that are economical, mayhe more closely 
I 

1 s but still within the econanical ranqe that it should be for such 

16 a job? 

17 

18 

19 

10 

21 

22 

23 

24 

25 

I 
A It would be most cc•stly. I am not sure which 

One I would choose. 
I 
I 

Keeping with the plate, you are still using a 

I JSteel plate; would be to go ahead and cut it out, take the plate 

out, off-out anoth·!r slot with the screw holes, drill those 
I 
1:hrou91l, then use my new nut from th.e bottan, or use a ntlW nut. 

·I am not sure what it is called, but it actually correspond.a to 
I . 

the thing where you hold the nut in place, than replace the 

ASSOCIATED COURT REPORTERS 
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and then hook it down with that. 
230 

2 
Now, the problem there is that you can't ~ to 

3 
the nut. Once you put the plate over it, everything ia covered 

4 and it would take some time and a little bit of effort. 
5 Q · Is there any other method that you considered? 
6 A Another way would be, I think, to throw the 

7 steel plate away and make a l«>od blo:k transit.ion that could be 

8 bolted or anchored into the concrete floor before the particle 

'i board. 

10 
Q In considering this,. have you i.nade any sketches 

II 

12 

or drawings that would illustrate what you have :been speaking 

about? 

13 
A Yes, sir. 

14 

15 

Q I ask you whether or not this is the drawing 

which you have made. 
1£ - A 

THE COURT: Mark that as Exhibit No. 9 for the 

plaintiff as part of the evidence. 

··----·------··. .. ------

180 
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2 Q If you choose to add this many screws as 

l suggested to a plate with a wider lip, what eff'ec:tl«>uld that 

4 have on the vibration in the plate itself? 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

,17 

A Okay. Since the major cause of the screws 

pulling out is the deflection that occurs at the end, it tenda 

to pull up, then if you decrease the spacing of ":he screws 'by 

one-half, then you in fact reduce the ·displacement 'by one-ei;hth, 

which '«>Uldmean to me that you \lllOUld then have leas force, leas 

reaction at the screw.hold, and then therefore less chance of it 

pulling up. 

Q What would be the amount of the reduction of 

this vibrating or this bending force? 

A Theoretically an eic;Jhth, but I think practically 

we are talkinq about something like less than th .. s, 1Daybe a fifth. 

Q 

A 

All right. That is of the t.Otal forces? 

Right. 

< ~· · .. "'.• 
. ' .. ~·t 

.I 

•·----·""'I -- ._.. __ I• I I•-• - ~ • • 
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A No, siro 

22 Q Do I Wlderstand from the plaintiff's diagram her 

i 
23 that you made a careful inspection of the one exit across ~rem 

24 the skate rental area, the one exit that is in question? 

25 

-~ d.-j 
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II 
t 
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~-~.ii •. '~ ~~ •. ~ .. ~~ 

r:,. .:'1 ~ •.} . , ;: :-, 

0 So on the west end of the building, you just 

examined those three, and the t'WO you just made a cursory pace, 

is that riqht? 

A Actually 8 the one towards the back of the 

building, I looked at very closely because it bad a gap large 

enough for me to get into to do the m(~asurements wi tho·.1t pulling 

·· .. 
ASSOCIATED COURT REPORTERS 
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Mr. Smith complains he fell down on, diC, you qet down and look at 

' 2 it at an angle, or did you just make your observations frcm 

J standing up? 

A No, sir. I got down on my hands and knees. 

5 0 You got down on your hands and kneea, but you 

6 did not take the plate up? 

A No, sir. 

. ~-·------

10 Q You have previously testified, I believe, and 

11 made some notations on Plaintiff• a Exhibit No. 7, you· have made 

12 mention of the fact that you found screw holes without aerewa in 

13 them, is that correct? 

14 A Yes, sir. 

. .,.. -- ---··-:----· -- ·- ----··--- .. --·- ----·-··· 

J 
17 

18 

In this picture where you have drawn a .u.ne, Q 

there is a screw in the plate, is it not? 

19 A Yes, sir. 

Q And that is adjacent to a vacant scr£w hole? 

A Yes, sir. 
·------ ·-- -·· 
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I : O Now, where you have this line here, that is 

drawn across the screw head, is that correct? 

4 A Yes, sir. 

5 0 Next. to it is the vacancy? 

6 A Yes, sir. 

7 0 Also at the other end ot the plate as shown in 

a this picture; there is not.a vacant hole and a screw right next 

9 to it? 

10 A Yes, sir, there is. 

II . 
Q Do you remember, are these the only two vacant 

. 12 holes in thie plate? 

13 A I do not remember if they were the only bfo, no, 

14 e.ir. 

15 Q no you ranember thai: wherever you found a vacant 

16 hole and next to it there was a hole with a screw in it? 

17 A There was at least one place on one of the other 

18 transition ramps wbere there was a screw missing and no adjacent. 

19 screw. 

20 0 But not on the tranE1i tion plate in question? 

21 A No, sir. 

t·t 18!) 



-·· 8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

.. . , ,. ,, 

.... 
-u "'·; "'-'w·.w .... i'• 

0 Now, did yo1 i notice that when the plate is 

installed here, you look at jt from an angle at the end, the 

plate does not protrude out l eyond the lJumper that si ta on the 

skating surf ace? 

A I did not notice that, no. 

Q You did not notice that? 

A No. 

O Did you notice that if you length.,. the plate 

that it \«>Uld project itself into tho skating surface area or 

ihto the off-skate area? 

A Right. It would have to project into the 

akatinq area a little bit farther th&n one inch further than 

what it ia now. 

O ·wourd that not perhaps constitute a hazard? 

A It would if nothing was done. l think that you 

23 WQuld have to either -- when you . put the epoxy cc>ating on the 

24 floor, that you put it on the plate, too, right t:here t..o 9ive a 

25 
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you 

2 counter11ink the plate, wouldn't•you take away from the at.ran;th 

3 of the \\'Ood, the particle 'board? 

4 A Quite obvi.ously, if you remove wood, you take 

5 away froro the strength, but the loads are straight vertically 

inch, \«)Uld not be enough to cause any more problau. 

6 and I believe that what you would lose there, an eighth of at/, 

I 

13 Q Are these plastic f 1steners that you talk about, 

14 would you not have to bors out the p.u-ticle board to insert the 

IS plastic fastener intc it? 

16 A You possibly would have to. I have fowid that 

11 when a screw works out, it has in es1Jence bored out a hole in 

18 the particle board. 

19 Q 
I 

How would you insta~~l the plastic fasteners ipC) 

20 that it \\IOUld stay in the1~e? 

21 A They just slide in and the screw goes into the 

22 plastic fastener and hooks it into the thing.. It expands. 

23 Q You say that would hold better thaJ'l just a plain 

24 screw in the board? 

25 A After the screw has tA:>rked out, vel 
ASSOCIATED COURT REPORTERS • NORFOLK, VIRGINIA 
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II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

.....- 22 

11 

··- ----·· ····--------- ....... ·-·. ---·-----------

consultation with \tiOOd blocks at a skating rink? 

A No, sir. 

O Now, in order to have the proper transition,jyou 

would have to take wood blocks that thinned out on one end, -would 

you not? 

A This is correct. 

O And if you did that, -would you not be reducing 

the strength that you have as opposed to the tempered steel plate 

A The thin piece of wood ~uld have less strength 

than the steel, yes. 

Q And with skater• going across that transition 

plate, going on and off the skating surface, wouldn't that 

tapered edge be sUbject ·to splinters and chipping? 
. \ 

A Yes. You would have to do more than just put 

the thin edqe there. You would probably have to protect it in 

some fashion with an alumim.un strip or making it a little bit --

not taking it down to a sharp knife edge, but leaving the eighth 

of an inch and three-sixteenths of an inch just lilte the ateel 

plate • 

(l . . ' '4· ' :~ bl i es 
'·' ... ' .. ' 
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3 

4 

5 Q 

6 

7 first on my list. 

... 'l 

240 

That is 

It was not the first on your list? 

No, sir. The steel plate, I thi.nk, would b8 
I 

:~ . 

'""""""--·· .. -- - -
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a Thie transition plate, did you examine it closel 

9 at the Roll "R" Way Rink to detennin·;, that one end of that. plate 

10 was not faatened? 

II Tb.at is correct. It slid on the car;Pet. 

12 Q Do you know why it is not fastened? 

13 A Yes, sir, because \«>Od tenda to expand with 

14 moisture and with temperature. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q '!'he \\100d block that you have ahown there in the 

diagram is fastened in that very are•!. that we are talking a))out. 

A Yes, sir, but it is not fasten.eel to th• rink 

floor. It is there as a gap between the.rink floor and the block 

Q Wouldn't that cause a problem? 

I don't 'believe so. Regul.ar roller akate wheels 

would rol L over an eighth or a . quarter of an inch gap. It 1«)uld 

be a noticeable conditionfl but without a problan. 

Q You say an eiqhth of an inch gap or a quart.er of 

an inch gap \\!Ouldn't cause any problem? 

A I 

ASSOCIATED COL!RT REPORTERS 
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243 
that it "'10Uld not cause much of a problem. · 

I 
Q You have never had any problan in installing 

wood block to a wooden skating floor? 

A 

,\ Q 

~A 

No, sir. 

Have you ever skated on a sidewalk, Profeaeor? 

Yes, sir .. 

What is the qap in a sidewalk in the concrete? 

It. has qot to be at least a quarter of an inch. 

Did you have any problem? 

No• sir. 

NORFOLK, VIRGINIA 
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0 State your full name, sir. 

A Alfred H. Hughes. 
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1 Q What kind of a tennis playor • first of all, 

3 What type of a player was he? There are meu1y different kinds 

• 4 of tennis players. How would you judge him'.? 

s 

6 

7 

8 

9 

10 

f 'e 
r 19 
(: 
r 
\ 20 

21 

A Well, Mike is a scrambler. He '-'OUld go after 

things, and tllat is the way he taught the boys. I 
What would that involve in phys.ical movanent•? Q 

That sounds like a simple questian, but what does it mean to be 

a tennis :._olayer? 

A Well, a tennis player has to move laterally and 

forward and 'ba,~kwards, and to keep up with . the game yc)u have got 

.=tomov~ and you have qot to move fast. 

"-! ~ ~"'~I ;'9 ~ i: -9 

¢!".:.: ' . .-. t• -~; '~ c;<~ ~ 

Q Now, when you watchiad -- first of all, before 

I J\pril of '7.4, you did have a chance, apparently, to observe M~• 

Smith and his activities? 

A Oh, yes. 

Q Dio you ever see him as a foot.ball coach, tor 

23 example? 

- I "1---· . 

r· a-. j 

24 

25 

A I c!rtainly have. 
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Pid you notice any difficd'lty at all, Mr. Hugh.ea? 

A Well, not until he had this aocidant. 

0 Before that? 

A Bef ,re that he was never still. 

Q How about since this accident? 

Well, when I kn- that that had happened, in I 
fact, I used to drive down to Hampton High School. As I say; 

! 

A 

we are close frienda. I would drive down and I know that when 

he was walkinq arourd, I noticed on the ball field, beaau1.1e I 

did see quite a fw home high school games, that he wasn't 

movinq like he used to move. 

ASSOCIATED COURT Rt:l'OH I t:H~ 
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'12 Q 

13 A 

Q -
17 A 

18 of Hampton and 

19 Q 

L1~ A .. --~., .. , 

Q 

25 

I 

., 

State your name, sir. 

.My name is Frank Johnson. 

Where are ycu employed, sir? 

I am employ< ·d by the School Board for the· City 

am current!}' at Hampton High School. 

i 
I 

And what is your po1sition at Hampton High S~l 
I am a teacher-coach. 

... 
(.. Ii \,J 1,. , \.~, (Q ,. :.f! 

~ " " 

And what sports do you coach? 

Football an6 basketball. 
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2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 A 

- 7 

Yes, I am. 

With Coach .')rnith? 

Yes, I am. 

Do you know Coach Smith? 
. . 

Very well. 

How long have you known him? 

About oeven years. 

ASSOCIATED CUUH I Ht:l'UH I t:H~ 
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r21 -Q 

22 coaches you saw? 

How was it i:hat Coach Smith was one of the beat 

Why -would you evaluate him that way? 

23 A Well, at Hampton High School we have a philoaoph 

24 show, then tell, demonstrate, demonstrate, teach, re-teach, teach 

25 

1•) 
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Q Is that Coa< ·b Smith• a philosophy? 

2 A That is the entire coaching staff. He happens 

3 to be at the head and that ii what he believes in.· 

4 Q Hilve you om erved him instructing the playera in 

s any particular exercises or c rills? 
I 

6 A Yes. Coach Smith is -- When I was -- I would 
I 

1 consider a specialist. and an expert in· lines and defensive 

s linebackers. 

9 0 What kind of activJ;ties are involved for a coach 

10 to demonstrate or, say, influence bl<>ckinq by a lineman? 

II A Okay. It involves ;1 crouched position, usually 

12 a three-point stance, t-wo-point stance, or . fouZ'-'.'point stance,, and 

13 at Hampton we use only the four-point. stance. That is where the 

14 players are on both hands and both feet. 

IS Q And as a coach, he would have to qet c !Own on the 

16 ground and then go through the procedure of a block? 

17 A 

18 Q 

Yes, he would. 

What does the coach have to do to daaonatrata a 
I 

19 linebacker's lateral pursuit? 

20 A Okay. r.ateral purst:.i t .is usually done frcm a 

21 standinq-up position, t'WO-point stance, and you ha·"8 to move 

22 laterally by shifting your feet fran side to side very rapidly 

23 in order to intercept a play or to stop a pl;.y going to what we 

24 call the flats of these for each play. 

25 
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A Yes, he \«>Uld. 

2 Q Are you speaking of before or after his accidentr1 

3 A I am speaking of before. 

4 Has there been a change in his activities a.a 

s coach since his accident? 

6 A Yes. Coach Smith -- it is kind of hard for me 

1 to call him Coach Smith because I call him Mike all the time. We 

8 had to get another coach we have employed. We h«1.ve on our staff 

9 another coach that handles the linebackers' assi~ents because 

10 he doesn't have this mobility any more. He Qan't get out there. 

II Q can he qet down in a four-point 9tance with an 

12 offensive lineman? 

13 A Not comfortably. 

14 ffaf; he done it and been \U'lcomfortable? 

15 A He tried. 

16 Q Has he worked with your specialty teams at all? 

17 A Yes, air. He handles the punting and he had to 

18 give that up. So Coach Tyson and I, we have been 'Werking on the 

19 kicking game for the past year. 

20 His punting activities, that puts stress on a 

21 knee? 

22 A It definitely does. Say, when you punt the ball, 

23 your leg is used lil e a Wheel, and the knee is the hinqe joint 

24 because there is a lot of stress and strain there. 

25 n o::o ..... ,,..,.____ ----- ......... _ -- ·-- ,, .--
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Coach Smith un<lertaking any activities to improve his leq'? 

2 A Yes. I came down to Dr. Kretz. Dr. Kretz put 

3 him on a rehabLlitation program. I have personally worked with 

4 him to try to ~ause quick recovery in his accidont. He has a 

/ program that he does at home, and he has a program that I have 

7 
·I 

Q You testified that you helped him. Are you 

t•t 200 

II 
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10 Q Just one final ques·tion, Coach. Whil i you were 

II 'WOrking with Coach &nith in his phys.teal therapy progrn, did be 

12 ever exhibit any pain or discomfort? 

13 
1- A Well, you know, I have been coaehinq a long time 

14 The only way to reqister pain is to move the muscles and watch 

15 the f aee. 

16 0 Did you watch his tace? 

17 A Sometimes that man -- I can recall two times I 

18 had to make him go sit d~ When we were qetting ready for the 

19 championship team, and his leqs just went. So he fussed, but I 

20 finally got him to go over and sit down, but he is a very 

21 enerqetie person. He gives you evexything he• s got, ar. d I know 

22 that t\\'O times that I have seen him physically just his leqa just 

... _' 

,, ..... 
··t\· ~-" ~ 

i .•. (7., ·' 

II 
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Q State your full name, sir. 

A Vernon Edwin Duckwo:rth, Jr e 

-·---~~~---· •' 
----· ·-- -----

~-

2S 
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.2\ Foi the Ham1 ton Schoo1·system at Hampton High 

2 1 sch0o1 

! . 
lthe 

ae assistdnt principa~. 

3 Q All right, ·· ir • How long have you been anployed 
4 Hampton · High School s:. ·stem? 

5 A I have been in the : !ampton School system since 

6 
~961, the fall of 1961. 

I 

I 

: I , 
t:o know Mike Smith, Coach Smith? I . 

Have you, in this p<>sition or otherwise, come 

9 I 
A Yes, I have ... 1962, that is when I believe he 

10 
c e to work there. I was ti\aching .:1t that time. 

II 
Q You were a ·· .e~cher it that time? 

12 
A Yes, sir~ 

.Are you . fri1 1nds? 

Yes. 

1- /Lf "l ASSOCIATED COURT REPORTERS 
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21 

22 

23 

24 

25 

0 All right, sir. l Now, . how frequentl '{ do ycu .cane 
i 

in contact with Coach Smith over these years that Yo .1 have seen 

him since the early sixties? 

A Well, I have seen 11,im almost every day with the 

exception of the time that I was away at graduate sc1ool, and 

when I W:<:ta Associate Study Supervisor, and I would see him when . 

H 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 204· 

I 
~ 



277 
of aaaistant principal, I see him every day. 

2 Q Have you observed any chanqe in him since this 

J year of April of 1974? 

A Yes. He has a limp and I am pretty sure he is 

in a lot of pain. _,... ............ .....-..-.. ~ ......... ,'. . 

2or:; 

II 
L -



ii -------------- --.------- l -

14 Q State your name• sir. 

\ 15 A Robert ·styer. 

16 
Q Mr. Styer, how are you employed? 

17 A I am self-employed. 
"-·-

" 
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0 How lonq have you been in that business? 

2 A Since about 1949. 

3 0 What is your background in the skatinq industry? 

4 

5 

6 

7 

8 

9 

10 

II 

A For abou1: the first fifteen years I was a pro, 
: 

taught roller skating, and since 1963 I have had my own rinks. 

o In y.,ur c:apacity •ither as a teaaher or in t 
business of running the roller skating '.blsinesa, have you.had 

I 

experience in installinq floors; ska~ting surfaces in roller 

skating rinks? 

A Yes; air, quite a few. 

Q Are you in fact familiar with the def andant ',s 

12 operation on M<1in Street? 

13 A 1(es, air, I am. 

14 0 Did you part:icipate in the installation of that 

rs floor? 

16 A Right. I helped lay that floor. 

17 Q Where have you been consulted, what areas have 

18 you been consulted in in installing roller skating floora? 

19 A I 
Well, in our own rinks we have a floor idmtlaal 

20 in Petersburq,· Virginia. We have floors iden.tioal in the 

21 Washington area, anc;t al.so the Pennsylvania area. 

22 Q So you have worked with several rinks? · 

A ~ -.,.,... __ RiO]lt. 

~.v if!! t<>:. 1.::,, ~.- ~ ~ I?' h~ ti·~.·~· '/f}' ~ ..$ 
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8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

.. 

0 On this diagram there are several things that 

have been marked as exits. Now, in a roller skating rink, Whhn 

you leave the skating floe r and go to what is known aa the ofi-
ekate area, what is the ttansition method.to get frem one level 

to the other? What is used in the induist.ry? 

A Usually a metal plate. 

O Why would you use a metal plate? 

__ _L 

A Well, when the wooden floor is laid, regardless 

of Whether it is a wall or pipe or what have you around, you have 

an inch, an inch to an inch and a half gap betWE.!$1'l tb.e skating 

ar:ea and the other area for expansion and oontr•u:=tic n. 

Q Now, You say a gap. Let me show ycu_ a picture, 

Mr. Styer. This is Plaintiff's Exhibit No. 7. This picture 

shews --

'WOUld. 

A 

Q 

talking about? 

A 

I 
Care on down here in front Of t.he j \1ry, if YQU 

I 

(Witness complies with raquestv) 

This picture shows -- thia is t.he w tll you are 

Right. That is the wall around the edge.'· 
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A Kick board, prevents the skate frcm hitting the 

2 block. 

3 Q And you refer to a one-inch gap. Where would 

4 that gap be? 

5 

6 

7 

8 

9 

10 

II 

12 

i3 

14 

A Well, that would 'be under thia board here. 

Q Under the kick board? 

A Right, for expansion and contraction. 

Q Why would you have to leave the qap'l 

A Expansion and contraction. Any wood you wae, 

regardlesaof what kind of wood, it expands, and therefore )'Ou 

must leave an inch to an inch_and a half gap. If ycu use a 

maple, I wtiuld say an inch and a half. Particle board, I would 

say an inch. 

Q Could a metal plate be put in if this were a 

is typical situation? 

16 A Your metal plate will run pretty :fl11ah with your 

11 board here screwed onto this, which is the skating f.toor, and 

1 s left free on the off-skating floor, and, aqain, it ia free 

19 because of the movement. 

20 Q Have a seat back up there. 

21 A (Witness complies with request.) 

22 Q You say that other end is free? 

23 A The other end would have to be free or it 

24 -wouldn't survive its purpose because it has to expand and 

25 
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Q Now, is this plate Whioh you have d.eaar , 

what is the construction of this plate? 

A Well, usually we u11e an eighth of an inah metal, 

and we put a slight band in it. Th•! floor can run anything frca& 

an inch and a quarter to two inches depending on What you are 

using, and in this case there ia abe>ut. an inch and a half,. and 

we put a bend in it so that you will acme off euy j.nat.ead of 

a harah drop. 

Q What \tlOUld happen if you had a drop coming fran 

the skating surface to the off-akat.ing area? 

A Well, a step ia not a good thing unless it woul 

be a big step. In other \oJOrda, we a.re talking about mayl)a an 

inch and a half 11 and that would be 2. hazard not to have a ramp. 

Q All right, sir. Nc.w, Mr. St.yer, there baa -.,. 

testimony in this caae that you could pC>aaibly use '..ooden rampa. 

Have you had experience in trying to use 'WOOd• ranq1e? 

A Yes, sir.. We have used oak, which is about the 

hardest wood to use. Evel1 that will splinter. So once it 

splinters, o.f course, then you got a problan again. You hav. 

maybe aa high as an inch drop. 

Q In your opinion, sir, as an expert in th• 

akat.ing field, -would you or would you net employ wooden ramps 

to gro fran the aJtat:lng surface to the off-ekate area? 

A we have tried it in two places and eliminated 
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/ O _..,Now, sir, suppose that I Wl!l iik you a 

2 hypothet.i ~al question. Suppc se that you have a metal plate naade 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

of tanpa:red steel approximatEly nine feet in legth, ten inchea 

wide, and it ii 1 an eighth of an inch thick, and that. it wu 

installed in an exitway fran a skating surface constructed of 

particle board, and .. that the diffarenae in hei.ght between the 1 

off-akat.e area and the akating surface was approximately one I 
inch, and that the screws securing thia plate to the floor had 

been removed, that is• all of the aarews, and that. the •katera 

\tl8re uainq thie exit. In your opinion would the plate raise up 

so as to become a hazard to a skater? 

MR. DAUGHER'l'Ys Objection, Your Honor. on 

several grounds. First of all, the man has testified 

he wu a skater. He alao testified he has i.nstalled 

:floors. The man may be a fine carpenter and be may have 

installed ten thousand floors• but that doesn • t make him 

qualified to desig:11 than. So I challenge hie 

qualifications as m expert to answer suah a queat.icn. 

I Number t'WO, this is the first t.iJrle I haw heard 
I 

the introduction of the words 11 taapered st.eel• • In acme 

other questions all we have talked about ia the fact. 

Secondly, I would want to know something about 

his expertise so tar as What would happen with atael, 

which was the direct question asked him, and for the•• 
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THE COURT z Well, in your hypothetical queaticn, 

I noticed you aay a plate in there Which has no screws. 

We don't have that from a factual standpoint frcm the 

evidence, do we? 

MR. HANCOCK: Your Honor, I am driving at the 

point of what 'lt'OUld happen if the plate did not have dny 
. r 

screws in it at all. There.has been testimony that the 

plate was secured down, but I think I. am entitled to lhow 
what the plate 'WCUld do if all the screws had been taken 

out of the plate. 

MR. DAUGHERTY: I would like to know •ere his 

expertise is to testify. 

THE COURT: Before we let him answer that 

question, let's see if you can qualify him as an expert. 

16 BY MR. HANCOCK I 

17 Q Mr. Styer, you previously answered my questions 

18 that you have been in the skating buuineas since 1950, ie t.hat 

19 correct? 

20 A Yea. 

21 J 
o Now, I will ask you, bave·you been employed u 

22 a consultant to install skating floors and ramps in roller 

23 skating rinks with this particular floor, that type of floor we 

24 are talking about now, particle b:>ard floor? 

25 A Yes. sir. The tvoe that is uaed in thia rink. 
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plus several other rinks, is actually my design. 

~ . 

0 Your design? 

A My design. 

Q All riqht. How long have you bean 1eaigning 

roller skating floors? 

A Thia was the first one that we put down. 

0 How many years have you been deaigning f loora? 

A We have --

MR. DAUGHERTY: Your Honor, this "w!" is a 

rather collective word that I can't quite attach. We 

are talking abQut this man's qualifications and What ia 

his education. I want to lmow his experience in the 

actual field, where he got his training. I aan design 

a floor and I am not too sure it would be too good, b.lt -

MR. HANCOCK: All right. 

17 BY MR. HANCOCK I 

18 Q Mr. Styer, would YoU tell us what training you 

19 ha'\fe had in the field and in the duign of roller alr.ating floors? 

20 A Well, being in skating.all my life, naturally we 

21 are always looking for aotnething better. Everybody l taa used a 

22 maple floor for years. It is very expensive. What~• were 

23 looking for wu aomethinq, you know, cheap.ir to uee 1:.0 put into 

24 rinks. A particle board floor has been used in the midwet in a 

25 
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floor. I didn't particularly like that type of method. I felt 

that my entire business relied on glue •. So we, let'a aay, played 

around with differer.it theories of glue, put it &.ND, and we felt 

that by cutting our own grooves in the board and putting a spline 

in it that this way we had one aolic piece of board that covered 

the entire floor. 

Q You say "·"'1e", Mr. Styer. Did you do this? 

A Well, I did this primarily myself. It. was my 

own design, r,ight. 

Q Your own design? 

A A man by the name of George Williams has laid 

quite a few of than with me. Whm'l I use the \\Ord "W& 11
, I would 

be speaking of him alao. The design was mine. 

MR. DAUcmBR.'J."Y i I h.sve had no objeation to the 

fact that there are some 'l'em:blin sheet.a that. a.rs splined 

together on the floor. We are talking ~bout transition. 

We are talking about steel with or without. ocrGWS. We 

are talking about knowledge .~f steel and bow it worlc.8. 
I 

We are talking about vibrati'll\ forces. We are talking 
I 

about the flaxion forces and that ia what the question 

is. I am not talking al:lout the fact that he got the 

'l'emblin. I don't even challenge the 'l'arblin on the 

floor. 

MR. HANCOCK: I haven't asked him enything 
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, al::lout the fact that ha had a steel plat:e and c:ert.ain 

qualif iaationa about what it would do, and he baa 

objected to that, and I think based on the evidence I 

am entitled to go forward. 

THE COUR'l': We will let him go ahead in 

reference to the plate. 
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MR. DAUGHERTY'S Note my objection, Your Honor. 

9 BY MR. HANCOCK z . 

10 

11 

12 

13 

14 
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16 
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22 

23 

24 

25 

Q Let me give you the question again, Mr. Styer. 

Suppose you have a iuetal plate made of tempered 
I 

steel approximitely nine feet by ten inches by one eighth of an 

inch thickness that was installed in an exitway fran a skating 

surface constructed of particle board, that 'the difference in 

height bet'W$8R the off'-akate area an1! the skating surface waa 

approximately < •ne inch, and that the screws securing the plate 

to the floor had been ranoved, and that skat.era were uaing that 

exit. . In your opinion as an expert, wuld the plate raiaa up 

ao as to beccme a hazard to skaters? I 
A In my opinion, without any screws, it 1'0uldn't 

move •. 

Q What do you base that opinion on? 

A Well, if you look at your picture again tb.ex'e, 
. I 

you have an eight-inch block wall with the metal plate laying-
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aide. So that movu the load forward and baakwarda. '1'he plate 

is beveled so it lays on the floor and also lays on the other 

part of the floor eo that even if it were faatened to the wooden 

part,· it has t' move, but with that bevel it would definitely 

5 move ei t.hE1r '.wa f. 
·.(' .# . ;::i. 

~~. ~ ...... 
i 10 

L.. llY MR. DAUGHERTY I 
•it411•-r•f"'<l•i~.,. IF>P .... 

-14 

( , 5 

o Mr. Stye:r, I would like to EDCpl.ore just a littl.e 

bit with you y1 >ur background. 

16 You told us, and I am not trying to challenge 

17 ycur educ;Ltion . but certainly as one of the qUAl.if icationa of an 

18 expert, how olc l are you? 

19 .A I am fifty-one. 

20 Q Well, I am of such an age. Where did you go to 

21 achoo!? 

22 A Lancaster, Pennsylvania. 

23 0 What is your education? 

24 A High school. 

25 
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A General course .. 

0 No engineering'? 

A No. 

Q Now, did this collect! ve ••we" that you have 

uaed, and I'.am going to use·a collective "you", or let me say 

"you all", consult ·a:n.y engineers or designers, men with tr~ing 

and colleqe educations in the design criteria that you put in the 

roller rinks there a\'ld in these other cities <Where you operated, 

or did you do this yourself? 

A I did it myself. 

Q Now, when you say you were a pro in the buainua , 

12 you were a skater, teaching, running. roller rinks? 

13 A 

14 Q 

15 A 

16 t 49 to I 62 • 

17 Q 

No. I taught. 

You taught? 

I taught for about the first fifteen years fran 

In other \tlOrds, you have quite a bit of ability 

is as a skater, then? 

A Right. 

\;t 217 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 



.11 

' _ ... ----- ---0 -
All right, sir.. Neu, apparently you don't own 

~3 thi~ part.iculaJ busine.sa we are talking al:lout? 

24 A No. 

25 
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you own and ru :'l? 

1\ Oh, definitely. 

Q What is the purpose of the maintenance? Ia it 

a written check? 

A My manager -- we have a manaqer in each rink, 

and we meet in the Richmond area. We meet every Monday morning. 
I 
I 

That includes five rinks. 

Q Do you have a written report of maintenance 

problans? 

A Yes, sir. 

Q Now, when.you have a problelll, anythinq happens, 

do you want it noted? 

A Definii:ely. 

Q And the reason you want it noted, and in writing 

is so that if rJomething keeps occurring, you can correct it, don' 

you? 

A I would say so, yea. 

Q Now, if you had a manager and you had a kind of 

corporatic>n that we have out there with this steel plate and ith• 

Temblin floor, and at the lower level the carpet, if the eorews 

continuously kept eaning out and the? wouldn't hold, and you had 

to put bigger t ,crews in it, wouldn • t you want that noted in ~ 

maintmance report? 

A I would say yes. 

u found that at existed that 
ASSOCIATED COURT REPORTERS 
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screws kept caning out and they kept hav.i:J1g to be replaced, you 

2 would not than seek another way of securing that plat.a 4owrl or 

J something to stop that condition? 

4 A Yes, sir. 

5 Q ~ 

It is true as an expert skater that you get a 
6 

quarter inch, but if you don• t eee too well, you can trip and: 

7 fal.1 11 can't you? 

8 

9 

10 

11 

12 

13 

\ 

14 

15 

A No. We don't use a quarter inch plate. 

0 No, but i.f you did stop sanetime going up a 

quarter of an inch, you could trip and fall? 

A 

Q 

A 

Q 

A 

Possibly. 

Even you? 

Even me. 

And you are a good one? 

I would say so. 

·. 220 



-....u------· ~ 
18 

If you had a quarte>:- inch ac:rew and it raiaed 
19 

up so a quarter of an inch stuck above the surface, that could 
20 present a. hazard, couldn't it? 

21 
A Yea, I 'WOuld say. 

22 
Q If ,you had one that kept raieinq up, "WOUld you 

want that kind of system staying there? 

A No. I would definitely put it down •. 

.· \ / • ..s. 

bf ) 
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I rink? 
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2 A I haven't been in that rink for four or five 

3 years~ 

4 Q You came down here and testified as an expert, 

s and the last time you saw it was four or five years ago? 

6 

7 
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10 
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A Yes. sir. 

Q When you were out there four or five years ago, 

I am showing you a black and white picture and a picture with no 

color to show the edge of the strip frcrn the skating area beaide 

you. Do you see those photographs? 

A 

Q 

A 

Yes, sir. 

Do you see that the edge is raised? 

I 
I see that the edge ia raised in this corner; 

but I also see on this picture here there is something under it. 

Q 

A 

it up over here. 

0 

'What do you think that is under it? 

Well, that I can't say, but something ia pushing 

Well, if you saw that kind of a transition plate 
I 

or what.ever in your skating rink with sanething shoved up I 

underneath that thing like that, 'WOUld you let it stay there 

like that? 

A No. What is under :Lt should be removed. 

Q What woul<:i you call it When that tranai tion 

plate is raised and that st.uff is under it? 

r -
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Q State your name, sir. 

A Louis Quinton, Jr. 

13 0 Mr. Quinton, how are you employed? 

14 A 
.. 

! am the president of Roll 11R n ·way Rinks, 

IS Incorporated, and Quinton Corporation. 

16 Q Md in being employed that Wa.y, sir, \I.hat is the 

11 nature of your business? 

18 

19 

20 

21 

22 

A We operate roller skating rinks in Pennaylvania 

I and Virginia, and the Quinton Corporation ia a consulting finn, 
I 

and also we install particle board floor systems and sound ayat 

within the rinks. 

0 When you say ·. "wa install particle board floors" , 

23 does that mean you? 

24 A That means me. I s~·eak in the "I"· as a non-

25 
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\ 0 How Ji.any years have you been in the roller 

skating business? 

A I started teaching roller skating in 1962 when 
) 

I was in New York with the Military, and took over the managanent 

of the roller skating center for the At'my that was run by the 

American Youth Activities in Frankfu::-t. Gexmany, and upon nrt I 
return to the United States, I went ':O work as a manaqar in 

s roller skatinq rinks, and in 1969 I ~"8nt into bUainess for myself 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

0 All right, sir. WIMn you went into bu.sinus for 

yourself, what cild you take on? 

A I started with a ska.ting rink in York, 

Pennsylvania, and we now have rinks i 1 Pennsylvania and Virginia. 
i 

O Now, you have teatif ied earlier thst you had 

done some consulting \llerk. 

A That's right. 

Q Who havu you &>ne consulting "'°rk for and in 

What nature are you a consultant? 

A Well, I started the consultant \«>rk about two 

years ago, and we do a wide range of conaulting in respect: + 
market surveys, the establishment of new skating center• for 

other people along with ourselves, or in addition to ourselves. 

We al.so do consul ting \llerk in the form of operations for the' 

skat.ino rinks and b::>okkeeping methodf, all areas of operations 

of roller skating. 

25 0 What annut. the lna+A 11 "",.. nf' -Fl~r•? 
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I I A This is a separate part of the Quinton part, 
i 

2 ~e accolade division, and we physically install roller skating 

floors made from particle board, only from particle board. 3 

4 0 H&w many floors in the last two ye.irs since you 

5 have been a consultant have you participated in in an installing 

6 

7 

or consulting manner? 

A Oh, I would say approximately a do:~en. I 
8 0 Now, when was the operation here in Newport 

9 News started, the one on Main Street? 

10 A That ope ·ation Opelied in May of 1971. 

II Q Are you familiar wjth the installinq of that 

12 floor and that operation? 

13 A Yes, I ar.1.. we "9'0rked on that floor. 

14 Q Would yot. tell the jury how you are familiar 

15 wit:h that operation? 

16 A Well, thut, I think, has been previously bro\l(Jht 

17 oU,t. That was an old building here in Newport News that had been 

18 u•ed for ro.any, many purposes, factories, axmories, the Poat.al 

19 S•rvice, I think, was in it for a while. It was owned by Mr. 

20 Phillips here in Newport News, and I approached. him many years 

21 a<io on the idea of establishing a roller rink there. 

22 Q When you took over the praniaas, air, 'What did 

23 yoµ do? 

24 A We just about completely rebuilt the building 

25 
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t.p that hlilding, really, is the exterior walls and the heating 

2 I plant. 

3 0 Would you tell the jury whether or not you were 

4 p~esent for the installing of the floor? 

5 A Yes, I was physically present. 

The.re has been a lot of testimony abOut a metal 
I 

6 Q 

7 plate. Do you have that plate here with you? 

8 A Yes, we do. 

9 MR. HANCOCK: Your Honor, can we have Mr. Styer 

10 help me go out and get this plate? 

II THE COURT: Yes. 

I 12 

' 13 BY MR. HANCOCK: -

14 Q Now, Mr. Ou.inton, y1>u have seen me bring in a 

IS plate. Can you identify this plate, sir? 

16 A Yes. That is the plate that covers the exit in 

17 question. 

18 Q 'l'he exit that is the subject matter of this 
I 

19 li;tigation? 

20 A TbBt is true. 

21 Q Can you tell the jury whether or not you were 

22 present when this plate was originally installed in your building~ 

23 A That's right, I was~ I bought the plate frcm a 

24 local steel man here. I oan•t remember his name offhand.· He is 

25 ·-, -- -- ..... ,,. "R.o-.111 ~----.:!!_ .-
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0 What kind of steel is it constructed of? 

A It is tempered steel. 

Q Would you tell us whether or not that is the 

s-.me plate that was installed when you opened the rink? 

A 

0 

A 

Q 

Absolutely. 

Mr. Quinton, coUld you came down here, air? I 
(Witness complies with request.) 

There has been SOll'l.e tetatimony about same 

additional holes in this plate •. First of all, can you identify 

which end of the plate is which? 

A This is the end in quf;tstion. 'l'his ia the weat 

eft'd of the plate. 

0 All right. The one facd.11g the jUX1 ? 

A True. That is the east end of the plate. 

Q Thank you. Now, there appears to be acme screw 

holes in the west end of the plate. Can you iden'.t,ify those and 

tell ua what they are? 

A Yes, sir. These are the original holea and hol 

that were drilled in the interim, and we have a - th.are wu 

originally one hole there. We than put the additional holes in 

it at the time we needed than to reduce them when tlley were 

tightened. 

--------·----



.J 

- 0 so on an average si.".'lce this has happened and 

shortly before, Mr. Quinton, how oft·en would you say you had 

19 I 
I been in the Main Street roller skating rink? 

20 A Numerous times. 

21 0 Have you in fact inspected this plate aeveral 

n times? 

23 A Yes, after we leased the facility. In fact, 

24 we have a general inspection scheduled this week and have a 

25 
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0 All right, sir. Now, goinq back to our original 

2 I question i How frequently have you been troubled in the Main 

3 Streat Roll "R" Way Rink with loose screws in the plate? 

4 A I think the plate shows that itself. We have 

s had in this particular plate to drill additional hol·is, one hole 

6 . here and one hole there and another hole there on this one end, 

and that is the extent of any trouble over a period of five yJars 7 

8 we have had with that on any rink. 

9 Q Now, I want to see if we can demonstrate it to 

10 the jury here, the flexibility of this plate which baa been 

11 testifi~ to. According to the pict.ur·es which have been 

12 introduced, this is the end, you say, nearest. the Jury Box, that. 

i3 is in question? 

14 A Right. 

IS Q Now, I am going to stand on this plate 

16 approximately right here, which is in accordance with wat the 

11 pictures show that have been shown to the jury. I want you to 

~t.if;t..~a~u~~- of the plate. up and aee _what_ hamMma•.--- __ .. --- . --~ 

t,: '/!',./ '" 

~ 

O Now, I am going to stand midway, and I want. you 

to 1do the same thing, Mr. Quinton. 
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6 0 Again. 

7 A (Witness complies with request.) 

8 Q All right, sir. Now• if you will, go back up 

9 tp the witness stand. 

10 A (Witness complies with request.) 

II You have told us how long that you have been in 
·' 

Q 

12 the field of roller skating, since 1962, I believe. 

13 A That is correct. 

14 0 Would you tell us of your educational background 

15 A Well• I have a high school education. I took 

16 some courses at the University of Maryland when I. was in the 

1

17 

18 

Sftrvice in Business Administration. That is the G!Ki:ant of my 

·.:' 

-·.-----11,.- .· 
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7 Q 

8 difference in height in the Main Street roller skating rink there 

9 is bet.ween the skatinq surf ace and the off-ska.ta surf ace? 

10 A The actual diff erenoe in the wood ia an inch and 

II an eighth. I have heard numerous dimensions here• bl;. t the actual 

12 'WOod at that particular facility wu one and one-eigl .. th inch• and 

13 bfllneath that lumber ifi a tar base on concrete an4 fifteen-pound 

14 felt paper• which is just a normal tar paper that you use on 

15 roofs, and it ia a waterproofing meaauranent under the particle 

16 board systems. '!'hat tar paper is very, very thin. I \llOUld think 

7 that it couldn't raisa the floor more than eight-aixteentha or an 

eighth of an inch. 

19 Q All right, sir. Nowt you have heard teat..imony 
I 

20 here today about some wooden blocks to be uaed as raq")a u oppoaed 

21 to this metal plate. 

22 Could you tell ua whether or not. you have 'bad 

23 any experience in the field in using wooden ramps? 

24 A We lave not personally installed the woode 

25 
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I been used and were not a successful t~pe of installation. 

2 Q Do you have a personal knowledge ot that 

3 installation, Mr. Quinton? 

4 

s 

A 

0 

Yes, I do. It is in Pasadena,· Maryland. 

Could you give WI an approxilnate, or tell the 

6 jury, if you know, what type of l«)Odei1 ramp was installed and how 
I 

1 long it was installed, if you '.know? 

8 A The type of \\IOOd I ,n not. familiar with, but I 

9 Jmow that the ramp only lasted for be· :ween thirty and sixty days, 

10 and it had to be covered with met.al. 

rll 
\12 

Q All right, sir. Now, there has been soma 

testimony, I believe, by Prot•ssor Murray when he suggest.a as 

13 an alternate to the method that ia used in your roller aka.ting 

14 rink of eowttersinking this plate into the particle board that 

is we have been talking about. 

16 Now, again based on ycur experience in the 

17 field, what you have done, could you tell us whether or not that 

18 would work, that method, if you count1Jrsank this plate into the 

19 surface of the particle board? 

20 A The matter of whether it l«>uld work or not. is 

21 one thinq. I would take exception to the amount of etrenc;rth you 

22 ,«>uld lose in this particular board by doing so. I believe he 

23 noted there would be a twelve percent loss of strength. I would 

24 say, after working with this board for a number of yeara, that the 

2s loss in strenath in that board created bv that counters1nkina waa 
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The board is a smooth aurtace 1 ii closer tc 1 forty to fifty percent. 

2 i board that is heat-pressed. It is composed of particle board 

3 I put down with glues and resin binders, and tbe real strength of 

4 the board is in the top and bottom, on its face and its underside 

s and once you break through that face, you decrease the strength 

6 of the board considerably. 
I 

Looking at Plaintiff's Bxhibit 7 Q All right, sir. 

8 No. 9, there was another method which the profuaor testified to 

9 of using a machine bolt and cutting out the bottom of the.partial 

10 '.board. What would that do to the strength of the particle board? 

II A WeJl, there again, as he has this drawing here, 

12 this would have to decrease the strength eotlaiderahly at that 

13 point. 

14 Q Have you ever used that method in any ot your 

is rinks or those that you have been consulted on? 

16 A No. 

17 
\ 

0 What method do you Lse, air? 

18 A We use the metal plate, as YQU see it there, 

attached w,ith the screws. 

20 Q Mr. Quinton, there was some previous teatJ.mony 

21 here about having the off-skate area and the ska~g surface at 

22 the same level, in other 'WOrda, running the particle board floor 

23 all the way across the whole rink. 

24 Could you tell us W.1ether or not thia is a 

25 
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1 j utae that method? 
i 

2 I 

3 

4 

5 

6 

7 

8 

9 

10 

11 

· 12 

j3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

J. 

MR. DAUGHERTY:. ~. I hate to 90 into this, 

but th.is gen tlanan has a high school educati ::>n, has no 

expertise iJ'l engineering. Tbey lay flooring and they 

do business consultinq, and I really feel that he is . 

not qualifie i to discuss technical engineering phaa•• i 
f and I object. ' . 

MR. HANCOCK: Your Honor, I think t Ult ha has 

testified as to his bac:kground. He has t.estif iad as to 

his e>rperience in the field, and he baa fUrther testified 
' 

that he ha.a been a consultant in the install1Uon of the 

v 1ary type of floor that is the subject mat.tee of this 

litiqation. 

For that reason, I feel he is qualified to 

answer the qUestion. 

THE COURT: I will let him answer. Let the 

jury consider 'Whatever they ~ill. 

HANCOCK: 

Q Can you answer th• c;:ueation? 

A Could you repeat thE question? 

Q Yes, air. I said there has been testimony in 

case, Mr. Quintm, that it is pc·saible to install a floor, 

a skating floor, ~d run it all the way across the entire 
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sur ace and your of.f-skat ng surface, it woul 

321 

a same. an 

2 I want to know, sir, based on your experience whether or not that 

J is the proper installation, and 1 if it iam • t, why wouldn • t you 

4 use it? 

5 A Let me pref ace that by saying that for many 

6 years when hardwood was being used, hardwood surfaoes were pu~ 
' 
I 

1 into the roller rinks thrc·ughout the ccmplete floor area of the 

s building. We found that G·ne of our major acoiden<t prone areu 

within a rink was that area on the off-skate Where the childre 

would be able to move back and forth very readily and attain 

speeds that they would use on the skating floor it.self. 'l'beae 

a:reas are not patrolled a1'd they are not controlled. with that 

speed. and we \fJOuld have ttumerous accident:s in that area because 

they would be knodking people down. 

Children are generally pretty rowdy, and nJ.net.y 

percent of our business if' children. We stopped layintJ floors 

in the off-skate areas, I \\IOUld say, probably ten years ago, and 

basically beca·,ise of that; and we went into carpets. They were 

at one time using rubber tile, wieh was a very resilient tile, 

and therefore slowed down that traff:Lc, but we found that the 

tile over a period of time would str1tc:h, and therefore \'ll0\114 

cause prol,lans and especially upheavil of the tile .:l.taelf. So 

we did away with the tile and went to the carpet.. He found that 

24 carpet was a very useful material to be used on i:hat. area to slow 

25 
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is that this doesn't last lonq, and it is a lit~e more expensive 

2 to use, 'but it is much safer. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

0 'l'here has been some testimony that you could put 

a carpet on top of particle board. !tave you had an11· experience 

in that area? 

A Oh, it could be don~ very easily. It ia th•/ 
sane as you could put tile on top of the particle ~ard, wt I 

can see where it would serve no usefi tl purpose; and I am speaking 

of fran my 9'Cperience in the roller ~.tkatinq busineas. 

Being around roller skating r.inka for a number 

of years, that is the only experienca I can bring here. It i• 

not book-learning, but. it is experience, and we have found throug~ 

the years 'What is safe and what is not safe in the rink. The 

carpet bu served that purpose. Putting it over particle board 

would serve no purpose whatsoever. 

236 
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) 0 Now, what is the strength of the 'l'anblin yo" 

16 have been talking about if you were to strip off a little piece 

17 . off the top? 

18 

11 

20 

21 

22 

23 

24 

25 

A Three-thirty-seconds of an inch, and whatever 
I 

the thiekness of thia piece of metal is. 

0 You would deseribe in your opinion fifty percent 

of the piece of composition board and an inoh and a what? What 

are you sayinq the thickness is? 

A An eighth of an inch. 

Q If you were to cut an eighth of an inch. off, di 

cent of the holding 
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strenqth of the screws? 
(I 

325 l~ 

A No, it -would not destroy fifty perctmt of th• 

holding strength of the screws. 
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0 · Okay. Let's get to that point• now" Pirsi: of 

all, what is the type of screw that you installed? 

16 
A We installed machine ecrews and "WOOd sorewa. 

17 
0 Are you telling me t"'iat ~'OU in•tall ad a machine 

18 screw in this board? 

19 
A Yes. 

20 
0 Do you know what a machine screw is? 

21 
A Yes. It is a fUlly-threaded sc:rew. If that is 

22 the proper nomenclature, I am not sure. 

23 Q Let's see if we know what we are talking about. 

24 
Do you know what a wood screw is? 

25 
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11 

12 
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a What kind was put in here? 

A Just a general wood screw. 

0 Name it. If you went to the atore and ordered 

it, what do you Uk for? 

A A \tlOOd screw. 

Q I 
Would you be asking for a buttonhee.d, a round 

I head, a flat head• a C.luntersink, overall rail? 

A It is a flat head countersink screw. I \«>uldn't 

ask for it. I would j~at pick it up, sir. 

O What 3ize? 

A In about an inch, inch and a quarter. 

Q You are going to uao •-

A Pardon me; three-quarters of an inch. It is a 

14 three-quarters of an inch screw. 

15 0 Okay. Would you object if Mr. Jones says ha 

16 has been putting in one-inch screws? 

17 A Not necessarily, no. 

18 0 What is the size? The length you have told aa. 

19 What size do you order? Now, sir, you are the consultant. WbOj ia 

20 handling: it, puttinq these metal pieces on wood floor a. Wbat. ia 

21 the size of the screw you order? 

22 A Sir, we qo and buy a screw for the size hole we 

23 drill in that plate right there. 

24 0 Yes, sir. 

25 A I 
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What ie the size that is drilled in here? You 
~ 

2 
1 inspected this. You helped bring it in and you helped remove it, 

3 didn't you? f 
I 

4 A Right. You have about a thre~eightha hole tber~. 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 
0 In a three-eighths hole, what size wood sorew 

do ycu put in? Do you know how yau designate the size of~ 

l screws? 

A I am not familiar. 

Q Do you know what a number eight, or number ten, 

or twelve or fourteen means? 

A No. The only place I use \«>Oc1 screws is in 

those plates, sir. I very seldom usE than anyw.bere else. 

0 Whan you had to go to the store and you pick up 

those wood screws, does it have a part of the ahanlt Which hu 

absolutely no threads on it? 

A 

Q 

A 

The \tlOOd screws do, yeah. 

What about the machine screws? 

They have a fUl.l thread on than. 
I 
I 

Now then, I am go.ing to sketch sanething, but 1 t 
r 

is goinq to be grossly out of size, if you will allow me just a 

second. 

What I have drawn• \>ihich I am showing coun•el 

now, and I think you got a ql.impse of, is sanewhat the idea of 

a cross-section or a cut•through of a wood screw, is it not? 
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22 

23 

24 

25 

fi 

Q 'l'he upper portion where I have dotted would be 

+e recess for the slot, then you have the countersink aaation, 

abd the part that would be unthreaded, and these hash marks 

I would be the threads. 

A Right. 

o All right. Now, would the machine screws be I 
tly threaded or "M:>uld they have a shank that waa unthreadecl7 

' A No. Th1!y are fully threaded.. 

Q 

nj point on 
' 

Would the machine· screw look like that, having 

the end? 

\ A No. The one with the point had a fully tlu:eaded 

sc~ew. . I . 
I 

\ 

0 Are you talking about a metal tapping screw? 

A No. 

Q You are talking about "41.at: you oall a --

A It is possibly a wood screw, sir. I am not up 

on\ nomenclature of S<!rews. It; is a fully threaded screw. I have 

I 
alfya referred to it aa a machine screw. It has a point en the 

en~. 
O You think it is a machine screw? 

A Well, I am not -- I wouldn't know that. 

a Who designated how many holu are to be drilled 

in :that piece of metal? 

\ A We didn't desiqnate it, sir. We just drillOd 
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At We did when we installed the floor. 
:¥· 

Q "We'' is the most difficult word for a trial 

lawyer to examine. Name the man. Did you do it? 
I 

A Ob, I probably did one or two of those plates, 

yes, or helped to do them. 

0 Did you take out a ruler and say they shall be 

ever so many inches apart? 

A No. 

Q You just saw and drilled them where you thought 

was a good place?• 

A We secured the plate to the board. 

0 Were any dimensions, any directions: given to 

whoever did it? 

A No. 

Q In other words, every one of those plates over 

there would be wherever the guy happrmed to take the drill and 

the countersinks and put them -- right? 

A No. They just drilled them and put them in. 

Q Did you consult an engineer on how to do it or 

how many were neces1;ary? 

A I didn't think that was necessary. 

Q I know you didn '·t think so, sir, but I asked 

you did you? 

A .. 11 .. Ne , we did not. 
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necessary? 

A 

Q 

expertise? 

A 

0 

Abaolutely. 

All ri9ht, air, and is that because of your 
q, 

' ·~ 

That is true. 
·; •,, 

Now, yo~ apparently have someone in your 

331 

organization eet up the idea of keeping records for maintenance. 

Who did this, by th• way? 

A I did. 
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What was that purpose? 

2 A Generally to insure the safety of our patrons. 

3 We deal with kid•. Again, I wanted to be certain that our 

4 establishments are kept in a safe manner. 

5 0 And, therefore, these records, you want them 

6 to show ~nything that is happenin9 to anythinq that needs 

7 repair, i.sn •t that c·orrect? 

8 A Of major consequence. 

9 Q Now, do you consider the fact that screws are 

10 continually workinq their way out of the metal plate of consequerce 

11 A I don't believe it has been established that 

12 they continually work out, sir. They do not. That ia a small 

13 - consequence, those plates. They do not work out on any reqular 

14 intervals that they hi,ve to be reported on, because if there is 

15 a screw loose, "'e expect it to be tightened up by the manager. 

16 Q If they come completely out, would you want 

17 t~at in your report? 

18 We would want those replaced. 

19 Q I asked you, would you want it recorded? 

20 A No. I would expect it to be replaced. When 

21 I came in from my inspection, I would be very adamant with my 

22 manaqer if these screws were out and weren't replaced. 

23 Q Yes, but I am asking you, so wa understand 

24 each other., if they work their way out and if they come loose 

25 or- if they com? completely out and have to be r1:!placed with 
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larger screws, you don't want to know anything about t at 

2 Not necessarily, no. 
J 

I am interested in it••• 
t 

3 of major consequence in the building. If it is something that 

4 needs a judgment on the financial end of the thing, if the 

5 plastic ia caning off of the tloor or something --

6 Q Primarily major repair by resurfacing the 

7 floor? 

8 A R~ght. 

9 Q Y;JU expect scmebody else to review those 

10 r,ecords and keep up with that? That. isn't your job at the 

II present time? 

12 A I; absolutely is. I am a very, very working 

13 president. You can throw the word away.. It doesn't mean much. 

14 I underetand that, but you are not intereated 

IS in screws coming loose? 

16 A W•l!ll, I am very intareeted. 

17 Q H "" are you going to know it unl••• you have 

18 your records to say. 11 Thia screw had to be tightened on Monday, 

19 it had to be ti9hte1ed again on Wednes~ay, it had to be 

20 tightened again on 'J.'hursday and Friday" 1 How can you refer to 

21 that and read it and how could you use your record effectively 

22 unless that ia done? 

23 A That is not what you asked me, air. You 

24 asked me if we were interested to have that put on that report 

25 comin 

A' 
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y, wou sure wan 

to zind another method. 

Q Right, sir, but ycu are not interested in it 

put. down there if it comes out once a week? 

A They don't come Ott once a week, sir. 

C! Do you ~now this? 

I not only own thlse A. I know this for a fact. 

r.:inks. I have been 

Jany screws donot come out of these plates once a week. 

in these rinks personally operating them. 

Do you aqree with Mr. Jones and the other 

expert that we just heard from that if something hangs up a 

duarter of an inch in the air.that it can cause even an expert 

jkaterto fall? 

No. I do not necessarily believe that. 

I didn't say necessarily. I asked you whether 

Yi[U agree. 

a d I 

A I think I consider myself an expert skater, 

don't believe that would thrO\- me 

Q You? 
I 

' I 

A Throw me. 

Q If it caught your skate, the edge of the wheel, 

ithout your being aware it was there, could it throw you? 

I don't believe so, sir. 

Q Okay. That is· your opinion, sir, and you are 

eintitled to it. 
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e p ate, you 

2 purchased tempered steel. 1 guess that was the purpose for your 

3 playing like it was a bow string, is that right? 

4 A You gave me two questions, sir. 

5 Q Well, let's start talking about first it was 

6 tempered steel. 

7 A True. 

8 Q Ana then you noticed -- I thought that was 

9 your answer. Th 3n I asked you was t.his the purpose while you 

10 and counsel were standing on it? 

II A I don't believe that was my purpose. 

l:i Q NO? W'hat were you trying to demonstrate? 

13 A I was trying to demonstrate in pulling that 

14 plate up that as long as there is one screw holding that plate 

15 down, any place on that plate, that that plate will fall right 

16 back into place, and would take just as much strength to lift it 

17 any distance off the floor, and in the case where that screw was 

18 attached and shows in the picture, it is very hard to even get 

19 your fingernails under the: plate on the one end to lift it.: 

20 Q I understand you, but under questioning by 

21 counsel here, you were demonstrating that the plate would come 

22 back in place, is that right? 

23 That is true. 

24 0 When you bought t~lis plate brand new, it wa• 

'·· 25 
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A What i.s that'? 
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Q It was straight and level7 it wasn't crooked 

and bent, am 1 correct? 

A We had that bend put in it. 

Q You had it flanged? 

'A Right. 

lay aL Q But the end was straight so it could 

flat even right along the skating surface, right? 

A It was a flat piece of metal, yes, sir. 

Q And it is tempered steel? 

A Right. 

Q Arid if you were to place it up without extendiJ 

it beyond. :.t.s limits, it will spring back, won't it? 

A That's right. 

Q Only in tempered steel when you deform it 

beyond certain limits that it will retain the characteristic of 

being bent1 am I correct about that? 

Q 

As I understand it. 

I I am going to ask i.he jury to step down her.e 
I 

and take a look at this piece of steel if they would do so. 

THE COURT& All riqht. I think this will be 

much easier than handing it to them. 

MR. DAUGHERTY! That is why I suggested they 

come down here and take a look at it, gentlemen. 
I 

Would vou come. down here, sir, with the 1urv? 
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I A (Witness complies.) 

2 

3 BY MR. DAUGHERTY: 

4 Q You would consider this a reasonably flat 

s floor, wouldn't you, sir? 

6 A Reasonably. 

7 Q And you notice how it is touching at what you 

8 all have.described as the east end. It has got a bend here some 

9 distance. I can almost put my little finger under there, and it 

10 comes over and comes flat. Again ycu can find the bend up here 

11 at the west end, also? 

12 Was that like that when that was delivered to 

13 you to be installed? 

. 14 A Yes, I believe it was. 

15 Q And you put it in like that? 

16 A Yes, sir, I did. 

17 Q So if the screws were coming up, for example, 

18 right in there, that steel would be sticking up over the floor, 

19 wouldn't it? 

20 The steel wouldn't come up. 

21 c I asked you if the screw was taken out at that 

f 22 
~ 

point, it wou.r.d certainly come up, would it not? 
' 

i 23 

'-
J'. It would. You see right there, yes. 

-··---
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Now, sir, when thif plate is installed, and I 

aj going to imagine I am.standing on the plate, that the cen~er 

block wall is at the end of· it and tl~ kick board is in place, 
i . . . 

the outer edge or the skating surface side of the kick board, l . . . 
where is that designed to come with aspect to the edge of this 

plate, which is sitting up an eighth of an inch on the skating 

s1rface? 

ll A It just comes out just beyond the kick board, 

v ry, very little beyond the kick board. 

Q Why do you put them.in that way'? 

A Because we don't want anyone coning around at 

these speeds that they skate on the rink, and to hit.any 

I i olfatructinn that wo lld be on the floor 1 any obstruct on. 

Q N1.)W, there has been elicited fr om you that 

pdssibly a larger li.p or larger flange would be used on this . 

plate. What would that do? 

A It would be there any time anybody came around 

th wall, and even the little children which we have skating 

thLe, in all of our places they have a tendency to hold onto 

thlt wall to keep their balance. Between the opening there, the I 
I 

leave the wall, and if they would hit tbe 
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plate or anything that J.. :::, in their way, i.-'.-. is possi 

2 they could fall down. 
----·------------·--·· ---
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15 .Let me f.ee if I understand the process, first 

16 of all, on the off-skate c:rea. 

17 Down uncerneath you have got the original 

18 concrete that was there wl"en you came, is that right, the floor? 

19 Well, the original slab, but it has been 

20 resurfaced. 

21 Q The concrete slab. What do you put on top 

22 of thFit? I am talking about the o::f-skate area. First things 

23 first. Application, what did you put on it? 

24 There is nothing 0n the concrete other than 

25 ; . 
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21 Q Please state your name, for the record. 

22 Ji. Preston Bailey Kearney. 

23 Q Mr. Kearney, you are employed where? 

.24 A R•.>ll "R" Way. 

25 

'-'·" 
( 

/,.. .J 
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L 

15 

16 

A 

Q 

corporation? 

Q 

l'loot guard. 

Bow long have you been employed by this 

About two years. 

' ""'·: ·, .· 

, ~ :. . ·.;;,.. 

" 

..,ti·,,., ,.,J ,.j •• 

--.·-··-·--·-----

Do you remember tlle occasion that Mr. Smith 

357 

fell while skating there? 

A Yes, sir. 

Q Did you see him an he was down, or did you see 

17 him fall, or what? 

18 A No. I saw him when he was down on the floor, 

19 or he was on the floor when I saw him. 

20 Q And did you 90 over to where he was? 

21 A Yes, sir. 

22 0 Did you make any examination. Mr. Kearney, of 

23 tbe exit ramp, this piece of steel? 

No, sir. 

25 Had ou been over or back across that eith 
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358 

liefore or immediately after Mr. Smith fell? 

A Yes, sir, many times. 

Q Haw far in advance of his mishap, how soon in 

advance of his mishap had you been across, in and out of that 

Jxit? 

A Oh, I'd say maybe five minutes. 

0 Five minutes. I ;ee. Did you have occasion, 

B after he fell and after he left the premises, to make use of 

9 ti is exit and entrance? 

10 A 

11 Q 

11 A 

13 Q 

here? 

Yes, sir. 

Was there anything wrong ·~ith it? 

No, sir. 

was there anything loose in this metal plate 

~.;. . . . ·. 

; ;;::·:~ ~>t. ~~ v ~ ,\; 

~,"(;, cJ' .• " .· .. 
•>"· . "' 
' 
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Q What was the condition of the metal plate? 

Good 

4 Q What do you mean by good? 

5 Weren't no problem. I went over it many a 

6 time, and I have never had no probl,~m with that metal plate. 

7 On Sunday, I 90 over that thing at least two 

8 hundred times Ol'l. Sunday. · I work all day on Sunday, five-and-a-

9 half hours. I have never seen nothing wrong with that plate 

10 since I have ever worked there. Before I'd been working there, 

II i have never seen it up. 

12 Q Pardon? 

(_13 A I have never seen that metal plate up. 

14 Q During the course of a week, how many skaters 

15 would you say patronize this establishment? 

16 A A week? 

17 Q Yes, . sir. 

18 MR. DAUGHERTY: If he knows. 

19 THE WITNESS: I would estimate a thousand 

20 people a week, possibly more • 
.,, 

'":: 
¥' ,.·: -,. 

II 
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Q I show you some pictures that were taken a 

short time after Coach Smith fell, c•nd I want you to look at it, 

ald I will tell you that it has been testified that that shows 

j;.L!_edge of th.~t particular steel. 

. ____ ,,.., .. ..,..,vvn1 nc:r-UHlt:H:S 
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.. ~·,. 

"(',·. 

• . 

.. , 
-, , .~ 

•.4. 

I 11 
f 
i 

Q Now, I am asking you to look at it, and you 
i 

12 see at the corner there where the steel appears to be raised? 

13 A Y~s. I see where Lt is raised. 

14 Q And you see where it appears to be sane mat-ari l 

IS up under it? 

16 A Yes, sir. I see that, too. 

17 Q Have you ever seen that condition at all? 

A No, sir-

Q 

A 

0 

22 there since the week after it openec!? 

23 A No, sir. 

.J_-: 
r..·. •': .., 
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23 Q During that morninq, how many times would you 

24 

25 

julge you had gone in and out, on and off that exit? 

? -.) -. r..1' ) 
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I Q Was anything wrong w1t:.n it:.f 

2 I I 
A No, sir. 

I 
3 Q Did you have any problem with it at all? 

4 A No, sir. 

5 Q Following the picture takinq, did you have 

6 any problem with it? 

7 Yes. After we came off the ramp, after the 

8 pictures were taken, it was raised UJ some. 

9 Q To what extent, if you know? Was Mrs. Jones 

10 around and about at that time? 

II Yes, sir. 

12 Q Did she see any difference in the metal plate? 

13 MR. DAUGHERTY1 Just a moment; Your Honor. H°'• 
--

14 can.she tell what somebody else saw? 

15 MR. CAMPBELLa I will rephrase the question. 

16 

17 BY MR• CAMPBELL1 

18 Q Were you present or did she come over to where 

19 the exit ramp was? 

20 A we brought it toter attention that it wasn't 

21 as it was lbiefore. There was something --

22 Q Just in calling it to her attention, what, if 

23 any, action did she take, do you know? 

24 A She cloeed that ramp off. 

25 0 She closed the ramp ·Off? 

'1· 
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9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
·?:. 

,.., 
J .. ~,- l 

.. •' I •' "I l:\•'t ~ 

0 I etm flattered. I am very distin9uished and 

well dressed. I will accept that. 

Now, I want to show you some black and white 

pi1ctures, and I want you to look at that edge there and I can 

assure you it has been testified that those were taken at least 

a month and a ha.lf or two months before the day you saw the 

photoqrapher. 

Will you look at the picture there of that 

piece of plate, ~rs. Manspile? 

A Yes, sir.; 

0 Do you see it raised? 

A Yes. 

Q Was it like that w1enyou skated off it before 

Coach Smith came there· this sec.and ti.me with this other 

photographer? 

that. 

Before he came there, it was not raised like 

ASSOCIATED COURT REPORTERS 
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I 

ypu didn't notice it? 
. 380 

2 
Ii ,, 
j; 

/1 
No. 

3 Q When you went ba:k over it after you had 
I.·. 

4 s~ated off it, you happened to lock over and noticed something b 

5 y~ur riqht-hand side where it was raised, is that right? 

6 Yes, sir. 

7 Q Is that when you told Mrs. Jones about it? 

8 A Yes, sir. 

., ••. f:,... 
; \ :1 4·;~ 'fl 

I 

II 
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9 0 And had you used that exit that morning? 

10 Yes, sir. 

II Q And as an inexperienced skater, did you have 

12 any problem 901119 over it? 

13 No, sir. 

14 Q Did you notice anything wrong ,,,ith it? 

IS No, sir. 

16 0 You are here today under a subpoena by the 

17 Court to be here, are you not? 

18 A Yes, sir. 

19 Q After these pictur9s were taken, did you at an 

20 time use that exit or start to or ob:1eX'Ve it? 

21 A Yes, sir. 

22 Q What ·di•l you find to be true? 

23 A You 'mean, what did I see? 

24 Q Yes 

25 

"/1-
/ ~"'"""• . .i 

,~ 
y 
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1, 

" ,, 
I fl the exit. 

2 
ii Q After the pictures had been taken, did you see 

3 the exit? 

4 A Yes, sir. 

5 Q Did you go near it? 

6 Yes, sir. 

7 Q Did you go up on it or out of it after the 

s pictures were taken? 

9 No, sir. We didn't use that exit any more. 
10 Q Why not? 

11 A Because it had loosened. It was higher off 

12 the groun, 1 than it was before. 

13 Q Had it been off of the f lc•or at any de9ree that 

14 would cause you any trouble prior to the picture takinq? 

15 

16 

17 Jones? 

18 

19 

20 

11 

22 

23 exit • 

Q 

A 

0 

A 

Q 

A 

No, sir. 

Was any report of that condition made to Mrs. 

Yes, sir. 

Did she come over and look at it? 

Yes, sir. 

What, if any, action did she take? 

Well, she told everyone to don't go out that 

,;.,'\',,'): •. 'I,' 

!It")• .. ·',•' 
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7 0 Did you notice Whether or not this metal 

s plate th1t we have here, whether that was elevated above floor 

9 level? 

10 A No, sir, it w.asn't. 

11 Q After these pictures were taken, did you make 

12 use of that exit? 

13 One time. 
-

14 Q Why only one time? 

15 l\ Because it was unlevel the f irat time I went 

16 across after housewi.ves' break. 

17 After what? 

18 We have what we call housewives' break, and 

19 have a break and then went back and skated. It was unlevel. 

20 It was unlevel? 

21 A Yes, sir. It was not elevated, b1,1t it was a 

22 ·bumpy effecte 

23 Q . I I see. Had this condition been present before 

24 in the morning when you were skatin~f on it? 

25. No, sir. 
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393 
ii Do you know whether or not it was reporte to 

2 Mrs. .Jones? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A Yes, sir. I am the one· that reported it. 

Q You were the one? 

A Yes, sir. 

Q Did Mrs. Jones come over to the exit? 

A Yes, she did. 

Q Was there any pronouncement made by Mrs. Jones 

with regard to using the exit? 

She didn't actually close it off, but she told 

all the ladies not to come across i~~ any more that morning. She 

closed it off to us. 

Q .She told you not to use it? 

A ln other words, she closed it off. In my mind 

we were not to use that exit any more th• t day. 

:;:. .I; ··'l 

~'~~·~ ···:·~ .:; t.~·~·~ 
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~ , ~' ·1 .r · 

'ltl~~i-··,. :, ~: ~ ·~ 

22 Q For the record, it _ .s the exit that has been 

23 her~tofore described as the exit whero the plaintiff suffered 
' 

25 rior to the On that articular da or momin 
__...._~~~~---'----~~~~~~~-+-~ 
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1 'taking of these pictures, had you used that exit? 
I 

2 A Yes, sir, all morning. 

3 Q Do you have any recollection of whether they 

4 used it more than once? 

5 A Yes, sir. · 

6 Q How often do you say you used it after and 

7 before that? 

8 A A good. ten 11 fifteen times. 

9 Q Was there anything noticeabl.y wrong with the 

10 metal plate that ,~as in place there? 

11 A No, sir. 

12 Q Working there as an instructor, do you feel 

13 that had there be m anything unusual about the metal plate, you 

14 would have noticed it? 

IS A Yes, sir. 

16 Q Subsequent to the taking of these pictures, war 

17 you called over to see the exit? 

18 A Yes, sir. 

19 Q Do you remember which one of the ladies came to 

20 speak to you about it? 

21 A Mrs. McCormick. 

22 Q She is the lady who preceded you o 1 the wi tneaa 

23 stand? 

24 A Yes, sir. 

25 
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I 
I I. of the metal plate? 

2 'I 
I A There was one screw loose. There -was a screw 

3 loose at the left-hand end of the plate, and it was loose. 

4 Q Now, I don't know which would be the left hand. 

s Would that be the west, or the east, or what? I don't know. 

6 A The west end of the plate. 

7 Q The west end? 

8 A Yes, sir. 

9 Q I see. What, if anything, did you do? 

10 A I asked the ladies not to use that exit for the 

II rest of the afternoon or the rest of the moming because we stop 

12 at twelve. 

13 
- Q Was there any effort: made to corr.act it by you 

14 at that time, or was there by the maintenance man? 

IS A Well, as a matter of fact, I calle<l the 

16 maintenance man to come back in and fix it late that afternoon, 

17 but not by me. 

18 
Q What, if anything, when you saw,,- .the screw, was 

19 it loose at the time? I ' . 

20 A Yes, sir. 

21 
Q Did you do anything with the screw yourself? 

22 A I jiqqled it .. 

23 Q You what? 

24 A Jiggled it. 

25 o You jiggled :Lt? 

c) 
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A Yes, sir. 

2 Q Which one of the ladies was with you at that t e 

3 if there was one there? 

4 A Mrs. McCormick, I 1:-elieve, was there. I don't 

s know whether Mrs. Easterly was there or not. 

6 Q I sE=~e. And you tried to manipulate it or 

7 jiggle it, you say? 

8 A Yes, air. 

9 Q Fran the nature of that metal plat.e, if that 

10 screw had been loose, the nature of the condition that you found 

II it·when you were called over by Mrs. McCormick, if that had bean 

ii in existence when you last went across itt 'WOuld you have been 

13 able to have detennined that with your skates? 

14 A Yes. I think it would have made a little noise. 

.o,; •. ~: •• 1 •. ~ •• 
':'°'' ·; .• "' •I'· N_ "t 
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2 Q I just have one question to ask you, Mr. Jones. 

3 You were put on by Mr., Daugherty yesterday. 

4 On the night that Mr. Smith was injured, did you 

s or did you not look at this metal plate, and, if you did, was it 

6 in proper condition? 

7 It was in proper condition that night, sir.· 

8 0 Were there any screws loose in it? 

9 A Not to my kn0wledqe. 

10 Q Was it elevated in any manner? 

II A No, sir. 

~,._;.' ,· . 
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INSTRUCTION NO. / 
• 

The Court instructs the jury that under the law 
) .· 

of Virginia, the life expectancy of the plaintiff, Michael 

Smith, is 36.6 years . 

' . 
' l 

i 

t I 

273 

I 



INSTRUCTION NO. 

The Court instructs the jury that as a matter of 

law, the defendant, Roll 'R'Way Rinks, Inc., is liable for 

any injury brought about by the negligence ~4::>a"'2oza¢Wia., if anyt 
I 

of its agents, servants and employees who were acting in the 

scope of their employment, and any negligence on the part of 

such agent, servant or employee, while acting in the scope of 

their employment is attributable to and in law is the negligence 

of the defendant. · 

,!/~~ 
;/)13/ 
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INSTRUCTION NO. lf 

The Court instructs the jury that as a matter of 

law, the plaintiff, Michael Smith, was an invitee of the 

defendant, Roll 'R' Way Rinks, Inc., in its skating rink, on 

April 22, 1974. 
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INSTRUCTION NO. ::J 

The Court instructs the jury that the plaintiff was an 

invitee on the premises of the defendant, Roll 'R' Way Rinks, 
'' 

Inc., and said defendant, by and through its agents, servants 

and employees owed the plaintiff the duty to exercise ordinary 
'" 

care: 

{l) To have its premises in a reasonably safe 
condition for the plaintiff's visit; 

{2) To repair or correct within a reasonable 
time any defect in its premises which it 
knew, or in the exercise of ordinary care 
should have known was there; and 

{3) To effectively and timely warn the plaintiff 
of any unsafe condition if it was unknown or not 
reasonably known to the plaintiff but was 
known or in the exercise of reasonable care 
should have been known to the defendant. 

f And if you believe from a preponderance of the evidence 

that the defendant failed to exercise ordinary care in the per-

formance of any one or more of the foregoing duties, then the 

defendant was guilty of negligence~ and if you further believe 

that such negligence, if any, was the sole proximate cause of the 

plaintiff's injuries, then you should return your verdict for the 

plaintiff, Michael Smith. 

276 
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INSTRUCTION NO. 

, Th.e Court instructs the jury that the plaintiff was 
.• 

an in~itee on ti~ premises of the defendant, Roll 'R' Way Rinks, 

Inc., and said defendant, by and through its agents, servants 

and eJployees, owed the plaintiff the duty to exercise·ordinary 

care: I 
(l} To have its premises in a reasonably safe 

condition for the plaintiff's visit; 

(2} To repair or correct within a reasonable 
time any defect in its premises which it 
knew, or in the exercise of ordinary care, 
should have known was there; and 

(3) To effectively and timely warn the plaintiff 
of any unsafe condition if it was unknown or 
not reasonably known to the plaintiff but 
was known or in the exercise of reasonable 
care should have been known to the 
defendant. 

And if you believe from.a preponderance of the evidence 

that the defendant failed to exercise ordinary care in the per­

formahce of any one or more of the foregoing duties, then the 
I 

defendant wa~ guilty of negligence, and if you further believe 

that ~uch negligence, if any, was a proximate cause of the 
I 

plain~iff's injuires, then you should return your verdict for the 

plaintiff, Michael Smith. 
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INSTRUCTION NO. 7 

The Court instructs the jury that under the law 

of Vir9inia, the defendant, Roll 'R' Way Rinks, Inc., by and 

througJ its agerits, servants and employees, was under a duty 

to exe+ise ordinary care in the design and construction of the 

· ramp ol method of access from the aisle to the skating area in 

the arer where the plaintiff was injured, and if you believe 

from a preponderance of the evidence that the defendant failed 

to exerbise such care, then the defendant is guilty of negligence. 

The Court further instructs the jury that if you 

believe from a preponderance of the evidence that such negligence· 

was the sole proximate cause of the plaintiff's injuires, then 

you should return your verdict for.the plaintiff. 

I 
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,---
.... ' - ,,.,_ ....... ·- ......... , .... . 

-•.,w •••·--··------------··•••••-·•-



INSTRUCTION NO. ~ 

The Court instructs the jury that under the law 

of Virginia, the defendant, Roll 'R' Way Rinks, Inc., by and 

througp its agents, servants and employees, was under a duty 

to exercise ordinary care in the design and construction of the 

ramp or method of access from the aisle to the skating area in 

the area where the plaintiff was injured, and if you believe 

from a preponderance of the evidence that the defendant failed 

to exercise such care, then the defendant is guilty of negligence. 
I 

The Court further instructs the jury that if you beliete 

from a preponderance of the evidence that such negligence 

was a proximate cause of the plaintiff's injuries, then you 

should return your verdict for the plaintiff. 
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INSTRUCTION NO. 10 

The Court instructs the jury that the plaintiff, Micnael 

Smith, like every other customer, had the right to assume, until in 

the exercise of ordinary care the contrary was made to appear, that 

the metal ramp leading to the skating area in the defendant's 

premises were in a reasonable safe condition, and unless the 

plaintiff knew of a hazardous condition in said premises, he was 

not required to be on the look-Qut for any hazardous condition 

in said premises under the circumstances then and there existi.ng 

which were not open and obvious. 

!!/t..fh.k,,/ 

./;tAJ 
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INSTRUCTION NO. /3 

The Court instructs the jury that under the law 

of Virginia, the defendant, Roll 'R' Way Rinks, Inc., as a 

matter of law is guilty of negligence which was the sole proximate 

cause of the plaintiff's injuries, and you are to return your ver­

dict for the plaintiff in accordance with other instructions of 

the Court. 

/Jdr~./ 

4if~) 
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INSTRUCTION NO. /~ 

The Court instructs the jury that under the law of 

Way Rinks, Inc., is guilty 

from a preponderance of 

Virginia, the defendant, Roll 'R' 

of neJligence, and if you believe 

the eJ

1

idence that this n~gligence 
the p]aintiff's injuries, then you 

for tJe plaintiff, Michael Smith. 

was the sole proximate cause of 

should return your verdict 

e~~ 
ff!t1J 

,/ 
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INSTRUCTION NO. IS 

The Court instructs the jury that in a case in which 

the defendant relies upon the contributory negligence of the 

plaintiff as a defense: 

(1) The law presumes the plaitiff to be free from 

any contributory negligence. 

(2) The burden is upon the defendant to prove by a 

. i 

preponderance of the evidence that the plaintiff was guilty .• ~ 
&:~J~,);:_ -

of such negligence and that any such negligence was a ~.,....,. 

cause of the plaintiff's injuries; and unless the defendant thus 

proves the existence of such negligence, or unless such negligence 

appears in the plaintiff's own evidence or can be inferred from f 
all the circumstances in the case, then you cannot find the · 

plaintiff guilty of contributory negligence. 

(3) If the jury is uncertain as to whether the plaintiff 

was guilty of contributory negligence, of if you believe that 

it is just as probable that the plaintiff was not guilty of any 

such negligence as it is that he was,, or if you believe that any 
~.,J-~~ 

such negligence was not a p~iU.a:be-caule of the plaintiff's injuries, 

then you cannot find the plaintiff guilty of contributory negligence. 



INSTRUCTION NO. I b 

The Court instructs the jury that under the law 

of Virginia, the plaintiff, Michael Smith, is free from con-
j 

tributary negligence as a matter of :a.w. 

The Court further instructs you that you are not to 

consider any negligence on his part during your deliberations. 
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• 
• INSTRUCTION NO. j 1 

The Court instructs the jury that in arriving at the amount 

of damages to which the plaintiff may be entitled, you should award 

inm such sum as pu believe from a preponderance of the evidence to • 
be fair, just and adequate compensation for the damages which wJre 

proximately caused by this accident. In ascertaining such sum 

you may take into consideration the following: 

(1) The loss of earnings, if any, resulting from 

his injuries. 

(2) The expenses, if any, incurred for doctors, x-rays 

or other treatement and expenses as a result of his injuries. 

(3) The physical pain and suffering, if any, the plain­

tiff endured and the mental anguish, if any, the plaintiff has 

endured as a result of his injuries. 

(4) The nature, character and duration of his injuries, 

and their effect, if any, on his ability to follow his usual affairs. 

And you may fix his damages at such sum as you feel 

just and adequate under the evidence, not to exceed the sum sued 

for. 
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INSTRUCTION NO~ I ~ 

The Court instructs the jury that in arriving at the 

amount of damages to which the plaintiff may be entitled, you 

should award him such sum as you believe by a preponderance 

of the evidence to be fair, just and a:~c,quate compensation for 

the damages which were proximately caused by this accident. In 

ascertaining such sum, you may take in i:,; consideration the 

following: 

(1) The loss of earnings, if any, resulting from his 

injuries. 

,(2) The expenses, if any, incurred in the past· or may reason-

ably be expected to be incurred in the future, for doctors, x-rays, 

and other treatment and expenses as a result of his injuries. 

(3) The physical pain and suffering, if any, the plaintiff 

endured, and any which may be reasonably expected to be suffered· 

by him in the future, and the mental anguish, if any, the plaintiff 

has encured and will endure as a res~lt of his injuries. 

(4) The nature, character and duration of his injuries, 

and their effect, if any, on his ability to follow his usual affairs. 

(S} The inconvenience and discomfort, if any, resulting from 

his injuries in the past and any which will probably be caused 

in the future. 

And you may fix his damages at such sum as you feel just and 

adequate under the evidence, not to exceed the sum sued for. 
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INSTRUCTION NO. ·~t/ 

The Court instructs the jury that if you find your . . 
verdict for the plaintiff in this case, in arriving at the amount 

of damages, if any, to which he may be entitled, you should award 

him such sum as you believe from a preponderance of the evidence 

to be fair, just and adequate compensation for the injuries sus-· 
! 

tained. In ascertaining such sum, you may take into consideration 

the following: 

(1) The loss of earnings, if any, resulting from his 

injuries. 

(2) The expenses, if any, incurred in the past or may 

reasonably be expected to be incurred in the future, for doctors, 

x-rays, or other treatment and expenses as a result of his injuries. 

(3) The physical pain and suffering, if any, the plaintiff 

endured, and any which may be reasonably expected to be suffered 

by him in the future, and the mental anguish, if any, the plaintiff 

has endured and will endure as a result of his injuries. 

(4) The nature, character and duration of his injuires, 

and their effect, if any, on his ability to follow his usual affairs. 

(5) The inconvenience and discomfort, if any, resulting from 

his. injuries in the past and any which will probably be caused 

in the future. 

And you may fix his damages at such sum as you feel just and 

adequate under the evidence, not to exceed the sum sued for. 
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The Court instructs the . .jury that while it was 

the duty of the Defendant, Roll 'R' Way Rinks, Inc., to use 

ordinary care to see that its premises were reasonably safe for 

its patrons, it was not a guarantor or insurer of their safety 

and it owed them no greater duty than ordinary or reasonable 

care. The mere fact that there was an accident that resulted 

in injury to the Plaintiff raises no presumption that the said 

Defendant failed to exerc~se such care for its patrons. On the 

contrary, the burden of proof is on the Plaintiff throughout 

the trial of this case and unless you believe from a prepender-

ance of the evidence that the said Defendant failed to exercise 

ordinary or reasonable care for the safety of its patrons, you 

should find a verdict in favor of the Defendant. 
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The Court instructs the jury that if you 

should believe from the evidence that both Plaintiff 

and Defendant were guilty of negligence which combined 

and proximately contributed to cause the accident and 

injuries disclosed by the evidence, then the Plaintiff 

cannot recover damages, and it is your duty to return a 

verdict in favor of the Defendant. 
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The Court instructs th~ jury that the Plaintiff 

is charged with the duty of exercising reasonable care 

for his own safety and to maintain a reasonable look-out 

for any defect or hazardous condition existing on the 

premises of the Defendant and to exercise reasonable care 

to avoid being injured, and if the jury should believe 

from the evidence that a defect or hazardous condition existed 

and such was open and obvious and could have been seen by a 

person exercising a reasonable look-out and 

that the Plaintiff failed to observe such condition, theri 

he was guilty of contributory negligence and is not entitled 

to recover in this case. 
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The Court instructs the jury that your verdict 

'should not be based on speculation, surmise, conjecture 

or sympathy, but should rest entirely upon the evidence 

in the case and instructions of: the Court. 

t 
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The Court instructs the jury that the term, 

preponderance of the evidence, .does not necessarily mean . 

the greater number of witnesses. It does mean the greater 

weight of the evidence to which you give credence. If 
.e 

you believe from the eviderice that it is just as probable 

that: the Defendal:\t exercised ordinary care for the safety 

of its patrons as that i·t did not exercise such care, 

th~n the Plaintiff has not borne the proof as to it and 

you should find in favor of the Defendant. 
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Notice or warning by the defendant is not required 

where a dangerous condition on the premises ~s open and 

obvious to a person who is exercising ordinary care for his 

own safety; and if you believe from the evidence that a dangerous 

condition existed on the premises and th~t it was open and obvious 

to a reasonably prudent person exercising ordinary care for his 

own safety under the circumstance, and that the plaintiff failed 

to see such dangerous condition, then, even though no notice 

or warning was given by the defendant, the plaintiff cannot recover 

and you shall find your verdict for the defendant. 

20'> 
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The Court instructs the jury that the defendant, 

Roll 'R' Way Rinks, Inc., is presumed to be free of negligence 

as a matter of law until the contrary is made to appear by a 

preponderance of the evidence and that the burden is upon 

the 'Plaintiff to prove each and every element of his case 

by a preponderance of the evidence and this burden never shifts 

and if you believe from the evidence in this case that the 

Plaintiff has failed to thus prove his case, you should find 

for 1the Defendant. 



The Court instructs the jury that if you believe 

from the evidence that the exit ramp in question was in 

r~asonably safe condition for its intended use for the 

period of approximately two hours prior to the plain­

tiff falling and that the defendant did not know, nor 

in the exercise of reasonable care should have known 

of any change in the condition of the exit ramp which 

made it unsafe, then you should find for the defendant. 



The Court instructs the ju:c~ ;:,hat you are not per­

mitted to consider any evidence of permanent injury or 

any expense to be incurred by future surgery. You are 

limited to considering the evidence showing facts beginn­

ing on the date of plaintiff's fall and ending during 

August or September of 1974· 

!)~ 
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