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GENERAL DISTRICT

MAIN R AL T
COUR j

" Commonweelth of Virginie et No.
City of Alexandria

TO THE SHERIFF OR ANY DEPUTY SHERIFF:

You are hereby commanded to summon
CITIZENS HOME INSURANCE COMPANY, INCORPORATED
Serve: A. H. Ware, Jr., Registered Agent
2601 Floyd Avenue
Richmond, V1rg1n1a

to appear before EE ﬂéﬁfé‘ﬁc&un of Alexandria, Yo., Room 224, City Hdll, at 11 o’clock a.m.

on the 17th day of April 1975 , to answer the complaint of
MATTIE CAROLYN TAYLOR, 92 Ellsworth Street, Alexandrla, Virginia

For non-payment of $_3.250.00  with interest from_July 22 1974 , due by debt
by reason of non-payment of 1life insurance policy No. 71210461.

- (If Affidavit Served Herewith, Defendants Must File Counter-Affidavit to Defend This Sult]

WARRANT

4] F. F. JACKSON
Attomelor Plair
Gwendolyn %o

Clerk, Municipal Gqurt f
117 No. Fairfax St., Alex., Va. By: : /q

549-5551 Deputy Clerk

él744 day of 12’7/44% , 19 ’7}’-q

JUDGMENT is granted the Plaintiff for the sum of $ with interest thereon from
the : day of 19 , and
' costs.
Given under my hand this day of 19
Appeal noted by -
Bond $§ Judge

Judge

WRIT OF FIERI FACIAS

Commonwealth of Virginia
City of Alexandria, to-wit:
“To the Sheriff of the City aforesaid - Greeting:
You are hereby commanded, that of the goods and chattels of above named DEFENDANT you cause to
be made the money in the amount of the judgment entered this day for the above named PLAINTIFF against

said DEFENDANT; and have said sum and costs before this Court within 60 days and have then and there this
writ,

Entered:

Judge
UD71
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In the ceneraw prstrICT lettf of  ALExaNDRIA , Bivginia

— Plaintiff

CIVIL NO. oo,

\
MATTIE CAROLYN TAYLOR
-— VS, =~

CITIZENS HOME INSURANCE COMPANY, INCORPORATED

— Defendant(s)

AFFIDAVIT
State of Virginia
%&g&. ..City..of .Alexandria..... , to wit:

This day there personally appeared before me, the undersigned Notary Public, in’
and for the State and County aforesaid, Gwendolyn Jo M. Carlberg

who, after being dulyv sworn according to law, states as follows:

1. That, CITIZENS HOME INSURANCE COMPANY, INCORPORATED

the defendant(s) in the above styled caseds¥are justly indebted unto your plaintiff in
the amount of $...3,250.00.. ..., with interest from ................ July..22,..1974. ..o ,
representing the balance due on life insurance policy No. 71210461

' . ; and

9. That the whole of said amount is now due and owing, and that your plaintiff has

a just right to recover the same from the defendant(s) exclusive of all setoffs and just
grounds of defense besides costs incident to this proceeding; and

3. That the defendant(s) is/are nota member(s) of the
United States of America. -

o . Attorney and Agent for Plaintd g
Subscribed and sworn before me this: 2)a&Atas. 1.7, . 223

My commission expires:/Q -av-77

Notary Public

1
8
{

\>




GROUNDS OF DEFENSE

Comea now the defendant, Citizens Home Insurance Co., Inc;.‘
a Virginia corporation, by its agent and attorney, Thomas A. Mickler,
and for 1its answer énd grounds of defense to the civil warrant out-
standing againat 1t and says:

1. That it has a substantiel defense to the action.

2. That it does not owe the plaintiff any sum whatsoever and
is not indebted to the plaintiff whatsoever. |

3. That the defendant 1s preparing discovery directed to the
plaintiff and that after its discovery 1s complated,. the defendant:
reserves the ri.ht to answer more fully and completely.

WHEREFORE, the defendant prays that the civil warrant be

dismissed and that tne plaintiff recover nothing of the defendant; that

the defendant be awarded 1ts just costs herein expended.

Resnectfully
Thomas A. Mickler ' Citigens Yome Insurance Co., Inc.,
Attorney at Law A Virg&nia Corporation
109 North Fairfax Streetl 7
Alexandria, Virginia 22514 %y éi¢71hwﬂ [/; A%Qzé?ﬁ»—\_
Code 703 King 8-1344 TEs apent and Attorney

Subsoribed and sworn to before me this 17th day of Aoril, 1975, at

Alexandria, Virginla.

Notary Public

My Commission Expirest .

I certify that copy of fore-
going was sent to counsel
of record.
o~ bt g5 1 7 s
C T. Mickler ........cccceeenree corserrrer

T




KNUW ALL MEN by these presents that ws, Citizen's Haome Insurance

Cumaénv, Inc. , principal, and Fidelity and Oeposit Company

of Maryland : , surety, are held and firmly bound unto
Mattie Carolyn Taylor in the Just and full sum of
$.4,000.00 to be paid to the said Mattie Carolyn Taylor |

to which payment we bind ourselvas, our heirs,

exscutors and administrators, jointly and severally; and we hereby waive the bensfi?{
of our homestsad exemption as to this obligation.
The condition of the above obllgat&on is.such tha% whereas on the __22nd  day /
: eral pistrict
of May s 1975 , in the ﬁmmﬂourt of Alexandria, Virginia, a

Judgment was rendered in favor of Mattie Carolyn Taylor

against Citizens Home Insurance Company, Inc.

in the sum of $ 3,250,00 , with interest from the 22nd day of _ July

19 74 and $5.50 costs, and whereas, the said Citizens Home Insurance Co., Inc.

has prayed an appeal from the dacision of the said Court, to the W

of Alexandria, Virginia, and has tendered tha said Fldelity and Deposit Company, of
Maryiand

as surety, for the payment of such judgment as may be rendered on appeal, if per=-

fectad, and for all costs and damages which may accrue to the said Mattie

Carolyn Taviaor by reason of the said appeal, and 1f
not 30 perfected then to satisfy the said judgment.
Now, therefore, if the aforesaid obligors, or either of them, shall pay such

judzment, damages and costs as may be awarded against the said Citizens Homs

Insurance Co., Inc. in said C:.rcml.‘b Court » if therein perfected and if
not so perfectad then to satisfy the said judgment in the said Alexandria Municipal

Court, then the above bond to be void, otherwise to remain in full force and virtue.

Givsn under our hands and seal thia 1’-‘-/‘/5 day of May 1974

H

A'TTEST;//'-" l /

H. A. McConaghy, Secretary/

(seal)

(w)

ANY\ OF N?RYL_B
Seaud




GWENDOLYN JO M. CARLBERG, ATTORNEY AT LAW ALEXANDRIA, VIRGINIA

ORDER

THIS CAUSE came on to be heard on the 12th day of December, 1975, and
the plaintiff appearing in person and being represented by Gwendolyn Jo M.
Carlberg, and the defendant being represen;ed by Thomas A. Mickler, and
the case having been heard and decided by a jury and the jury héving
returned with a verdict in favor of the plaintiff herein, MATTIE C. TAYLOR,
and |

Counsel for the defendant, THomas A. Mickler, having made a Motion to
Set Aside the Verdict as being contrary to the evidence and said Motion
having been denied on December 12, 1975, but said Motion having been
reconsidered and a hearing having been held on January 6, 1976, before the
Honorable Wiley R. Wright, Judge of the Circuit Court of the City of
ﬁi§¥?ggria, and Gwendolyn Jo M. Carlberg, counsel for plaintiff, and wes agai
Thomas A. Mickler, counsel for defendént, having been present, and argument
having been presented by both counsel, and

IT APPEARING TO THE COURT that a supersedeas. bond should be set
pﬁrsuant to §8-477 of‘the 1950 Code of Virginia, as amended, and

IT FURTHER APPEARING TO THE COURT that an Order should be entered in
favor of the plaintiff, it is |

ADJUDGED, ORDERED and DECREED that the supersedeas bond in this cause be,
and the same hereby is, set at $1,500.00 with surety; and it is further

ADJUDGED, ORDERED and DECREED that judgment be, and the same hereby is
éntered in favor of the pl;intiff herein, MATTIE C. TAYLOR, in the amouﬁt of
Three Thousand Two Hundred Fifty Dollars ($3,250.00) with interest at the
rate of 87 from October 15, 1974, to date of the entry of this Order
pursuant to §6.1-330-10 of the 1950 Code of Virginia as amended aﬁd 10%

interest from the date of entry of this Order pursuant to 16.1-113 of the
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1950 Code of Virginia, as amended.

ENTERED this (gﬁ day of (//Wcm r7 , 197.

/;/ . /A’b“f

Circuit Cogtt Judge

I ASK FOR THIS:

Gwendolyn Jo M. Carlberg
 Counsel for Plaintiff

SEEN:

G
Thomas A. Mickler
Counsel for Defendant

ﬁ/f;% zjtjk’ |




NOTICE UF APPEAL SND ASSIGNMENT 0F CHROR

To the Clerk of the Circuit Crurt of
the City of Alexandrias, Virginia:

Counsel for the defendant in the above styled cause, hereby
gives Notice of Appeal snd the Assignment of Errors from 2 final Jucdigment
en&arad herein on January 14, 1975,

The defehdant in the shave styled suit will apply to the
Suprama Court of Appeals of Uirdinia for o writ of error and supercsrges
to the aforessid judgment. and herewith sets forth his assignment of
errors as follows:

1, The trial court errsed in granting Instruction Three (3).
This inatruction was re-written by the Court.

2. The ﬁourt erred in nmi granting the defendant's motion
for a judgment N.0.V. as the Judgment was cantrary to the law and the
| avidéncs. | | |

- A transcript of the testimony and other incidents of this
cese uill.ba filed heraafter.
DATED: February 11, 1976, at %;axandria, Virginia. ;

Respectfully,

CITIZENS HOME INSUBANGE CO.
/B\ = W
(ﬂu— ""‘/—/’ ' M c——
7

" "T1ts foent znd Counsel

CERTIFICATE

I hereby certify that a copy of the foregoing notice of




- (continued) Mattie Carolyn Taylor va, Citizens Home Insurance Co.

appeal and the assignment of errors was maliled, postage prepeid, to
M8, Guendolyn Jo Carlberg, Counsel faor the plsintiff, 117 North
Fairfex Strest, Alexandris, Virginis 22314 on the llth day of

February, 1976,

L[%Z/u

N Faanael Por Dafendent

» — e

v F—
L




GENERAL DISTRICT

MOMNICIRAE, COURT CIVIL. WARRANT
Commonwssith of Virginia Docket No. £ Ch (ﬁ ;é,
City of Alexandria
TO THE SHERIFF OR ANY DEPUTY SHERIFF:

You are hereby commanded to summon

CITIZENS HOME INSURANCE COMPANY, INCORPORATED
Serve: A. H. Ware, Jr., Registered Agent
2601 Floyd Avenue

GENERAL DISTRIcTRichmond, Vifginia |
to appear before The Muttulpek Court of Alexandrie, Va., Room 224, City Hall, at 11 o’clock a.m.

ca the 17th __  day of April 19_75_, tc enswer the complaint of
MABLE NELSON, 1009 Madison Street, Alexandria, Virginia

For non-payment of §_2,000-00  with interest from __July 22 1974 due by debt

by reason of non-payment of 1ife insurance policy Nb. 74190294

(If Affidavit Served Herewith, Defendants Must File Counter-Affidavit to Defend This Suit)

= _ day of , 19

7/ m/ﬁ%7 _F. F. JACKSON
Gwendolyt“:‘"go ‘ g rCa{'aﬁ;té{rg Cleck, Municipal Court
117 North Fairfax Street By:
Alexandria, Virginia 549-5551 Deputy Clerk
JUDGMENT is granted the Plaintiff for the sum of $ with interest thereon from
the— . __day of 19—, and ' i
costs,
Given under my hand this day of ' 19
+  Appesl noted by - Tadde

Bond ¢

Judge

WRIT OF FIERI FACIAS

. Commonwealth of Virginia
‘City of Alexandria, to-wit: : |
To the Sheriff of the City aforesaid - Greeting:

You are hereby commanded, that of the goods and chatlels of above namcd DEFENDANT you cause to
be made the money in the amount of the judgment entered this day for the above named PLAINTIFF against
said DEFENDANT; and have said sum and costs before this Court within 60 days and have then and there this
writ.

Entered:

Judge
UD71




In the . GENERAL DISTRICT @onrt of  mexaoria , Birginia

MABLE NELSON '
: ' — Plaintiff

— s — CIVIL No. ..o

CITIZENS HOME INSURANCE COMPANY, INCORPORATED

— Defendant(s)
o AFFIDAVIT
. State of Virginia '
XXOCOURERERCity. of  Alexandria.......... , to wit:

- 'This day there personally appeared before me, vthe undersigned Notary Public, in
and for the State and County aforesaid, Gwendolyn Jo M. Carlbersg

who, after being duly sworn according to law, states as follows:
L That, CITIZENS HOME INSURANCE COMPANY, INCORPORATED

the defendant(s) in the above styled casesis/are justly indebted unto your plaintiff in
the amount of $..2,000..00......... , with interest from .July..22,. 1974 . ,
representing the balance dueon life insurance policy No. 74190294

; and

2. That the whole of said amount is now due and owing, and that your plaintiff has

a just right to recover the same from the defendant(s) exclusive of all setoffs and just
grounds of defense besides costs incident to this proceeding; and

3. That the defendant(s) isfare not @ member(s) of the ar
United States of America.

"Affiant Gwenddly
Attorney and Agent for Plaintiff
Subscribed and sworn before me this: @M/?,/?fj .......... et

My commission expires:/X-39¢-77 J
|  verand A

Notary Public
i0

PREPA DA CABENLI

‘XenTAAILINRZ




GROUNDS OF DEFERZE

Comes‘ﬁbw the defendant, Cltizens Home Insurance Co., Inc., &
Virginia Corpuration, by its agent eand attorney, Thomas A. ¥ickler, ahd
for its answer and grounds of cefense to the civil warrant outstanding
against it and says:

l. That it has & substantlal defende to the action.

2. That it doea not owe the plaintiff‘any sum whatasoever and
ia not indebted to. the plaintiff whatsoever.

3. That the defendant is preparing discovery dtrected to the
plaintiff and that after 1ts dlascovery is completad. the defendant
regsefves the right to answer nore fully and completely.

WHEREFORE , % uv-andant ppays that the civil warrant be dils-
missed and that the plaintlff resover nothing of the defendants; that
the defendant be awarded 1ts just costs herein expended.

Respectfully,

Citizens Home Insurance (Co., Inc.
A Virii%%a Corporation .

By .- 50:/11 ‘*‘*--
- lts agent and a orney

A

Subscribed and sworn to before me this 17th day of April

1975, et Alexandria, Virginis.

Notary Public

My Commission Expires: . ' l
1 cevtify that copy of fore-
yoitg was sent to counsel
SN ’ of record.
- / . £ 4y ﬂr‘"f/‘ﬂﬁ‘
T. Mickler . I &[S




KHOW AT MEN Yy bhans prrananta Shat wa, DL 7enn Tone

Jumtirang_Loumpany,  Toi, ol tnatpat e Tdo Y by aod Depoe LU Compony

of Maryland L , suredy, are held and firmly bound unto
Mable Nelson ' in the Jjust and full sum of
$ 1,500.00 to be paid %o the said  Mable Nelson

to which payment we bind ourselves, our heirs,
executors and administrators, Jointly and severally; and we herebj walve the bensfil
of our homestead exemption as ‘o this obligation.

The condition of the above obligat*oﬁ is such that whereas on the 22nd . day

‘ General pistrac
of May , 1975, in the Jtededeaifours of Alexandria, Virginia, a

Judgment was rendered in favor of Mable Nelson

against Citizens Home Insuranbe Company, Inc.

in the sum of $ 1,000.00 ; with inderest from the 22ndday of _ July

19 74, and $ 5.50  costs, and whereas, the said Citizen's Home == Incurance C

- . 3 o N
has prayed an appeal from the decision of the said Court, to the seéfg:GEE“aoéﬁgyv"

of Alexandria, Virginia, and has tendered the said Fidelity and Deposit Company of
: Maryland
as surety, for the payment of such judgment as may be rendered on appeal, if per-

fected, and for all costs and damages which may accrue to the said _Mahble

Nelsaon by reason of the said appeal, and if
not 8o perfected then to satisfy the said judgment, :

Now, therefpre, if the aforesaid obligors, or either of them, shall pay such
judgment, damages and costs as may be awarded aga2inst the said Citizen's Home

o
“4 if tharein perfecited and if

nsurance Co., Inc. e p ”
I L in said Circuit Court

not so perfected then to satisfy the said jJudgment in the said Alexandria Municipal

Court, then the above bond to be void, otherwiss to remain in full force and viriue.

iven under our hands and zeal this :ﬁ?’ﬁ day of May 1975

CITIZEN FE INAUBMAEE COMPANY

ATTEST: 4OME L
'/ 2/ﬁ M QﬁM/;/ é}fﬁ?ﬁi%@?ﬁ%ident (seal)

H. A. McConaghy, Secretary. / ELITY AND DE}?U/S T/ CpliPANY-DF MARYLAND
: v/i;/iéAﬁké’Qéfﬁéééi;égA_ :Lq:,,(seal)
/

VT

c
/ !

- T pttarey-in-facts

12 | '
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GWENDOLYN JO M. CARLBERG, ATTORNEY AT LAW ALEXANDRIA, VIRGINIA

ORDER

THIS CAUSE came on to be heard on the 12th day of December,51975, and
the plaintiff appearing in person and being represented by Gwendolyn Jo M.
Carlberg, and the defendant being represented by Thomas A. Mlckler, and
the case having been heard and decided by a jury and the jury having
returned with a verdict in favor of the plaintiff herein, MABEL NELSON,
and | - '

Counsel for the defendant,'Thomas A, Mickler, having made a Motion to
Set Aside thelVerdict as being contrary to the evidence and said Motion
having been denied on December 12, 1975, but said Motion having been
reconsidered and a hearing having been held on January 6, 1976, before the
Honorable Wiley R. Wright, Judge of the Circuit Court of the City of
Alexandria, and Gwendolyn Jo M. Carlberg, counsel for the plaintiff, and
Thomas A. Mickler, counsel for the defendant, having been present, and was

again denied.
IT APPEARING TO THE COURT that a supersedeas bond should be set

. pursuant to §8-477 of the 1950 Code of Virginia, as amended and

IT FURTHER APPEARING TO THE COURT that an Order should be entered in
favor of the plaintiff, it is

ADJUDGED, ORDERED and DECREED that the supersedeas bond in this cause be,
and the same hereby is, set at $500.00 with surety; and it is further

ADJUDGEb, ORDERED and DECREED that judgment be, and the same hereby is
entered in favor of the piaintiff herein, MABEL NELSON, in the amount of
One Thousand Dollars ($1,000.00) with interest at the rate of 8% from
October 15, 1974, to date of the entry of this Order pursuant to §6:1-330.10
of the 1950 Code of Virginia, as amended, add 107 interest from the date of
entry of this Order pursuant to 16.1-113 of.the 1950 Code of Virginia as

amended.




GWENDOLYN JO M, CARLBERG, ATTORNEY AT LAW ALEXANDRIA, VIRGINIA

ORDER

THIS CAUSE came on to be heard on the 12th day of December,11975,_and
the plaintiff appearing in person and being represented by Gwendolyn Jo M.
Carlberg; end the defendant being represented by Thomas A. Mickler, and
rhe case having been heard and decided by a jury and the jury having
returned with a verdict in favor of the plaintiff Hereie, MABEL NELSON,
and

Counsel for the defendant, Thomas A. Mickler, having made a Motion to
Set Aside the>Verdict as being contrary ro the evidence and said Motion
having been denied on December 12, 1975, but said Motion having been
reconsidered and a hearing having been held on January 6, 1976, before the
Honorable Wiley R. Wright, Judge of the Circuit Court of the City of
Alexandria, and Gweedolyn Jo M. Carlberg, counsel for the plaintiff, and
Thomas A. Mickler, counsel for the defendant, having been present, and Was
again denied.

IT APPEARING TO THE COURT that a supersedeas bond should be set
pursuant to §8-477 of the 1950 Code of Virginia, as amended, and

IT FURTHER APPEARING TO THE COURT that an Order'sheuld be entered in
fa?or of the plaintiff,vit is

ADJUDGED, ORDERED and DECREED that the supersedeas bond in this kcause be,
and the same.hereby is, set at $500.00 with surety; and it is further

ADJUDGED, ORDERED and DECREED that judgment be, and the same hereby is
entered in favor of the plaintiff herein, MABEL NELSON, in the amount of
One Thousand Dollars ($1,000.00) with interest at the rate of 8% from
October 15, 1974, to date of the entry of this Order pursuant to §6!1-330.10
of the 1950 Code of Virginia, as amended, and 10% interest from the date of
entry of this Order pursuant to 16.1;113 of-the 1950 Code ef Virginia as

amended.




ENTERED this

Circuit Court Judge

I ASK FOR THIS:

Gwendolyn Jo M. Carlberg
Counsel for Plaintiff

SEEN:

- > S
. \\7/: (/ S ' e
<_ ;- — 2 - ///421;{%21//
Thomas A. Mickler
Counsel for Defendant

\

GWENDOLYN JO M. CARLBERG, ATTORNEY AT LAW ALEXANDRIA, V

14




NOTICE GF APP:AL 61D ASSIGNMENT OF ERAGR

To the Clerk of the Circuit Court of
the City of Alexandria, Virginia:

Counsel for the defendant in the sbove styled cause, herehy
gives Wotice of Apgeal and the Assignment of Errors from a final judgment
gntered herein on January 14, 1376, |

The defendant in tﬁe above styled suit will apply to the
Supreme Court aof Appeals of Virginia for a writ of error and superdadeas
ta the aforesald judgment, and herewith sets forth his assignment of
errors as follows: | |

1. The Trial Court erred in granting Instruction Three (3.
Tﬁis instruction was re-written by the Court.

2., The Court erred in not granting the defendant's motion
fur a Judgment N,0.V. as the judgment was contrary to the law and the
evidence,

A tramnscript of the testimnng and other incidents of this
case will be filed hareafter.

‘DATED: February 11, 1976, at ilexandria, Virginia, ;
Respectfully,

CITIZENS HEME TNGURANCE 0,
N .

C oy Mo, (7 Dok

Its igent and Counsel

CERTIFICATE

1 heraby certify that a copy of the foregoing notice of




(23

(continued) Mabel Nelsaon vs. Citizens Home Insurance Co.

nﬁ;eal and the assignment of errors was mailed,  postage prepaid,

‘M&. Gwendnlyn Jo Carlberg, Cowunsel for the oleintiff, 117 North
Frirfax Street, Alexandria, Virginia 22314, on the 11lth day of

beruary; 1275,

to

Counsei for Defendant.
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IN THE

SUPREME COURT OF VIRGINIA

AT RICHMOND

CITIZENS HOME INSURANCE CO., INC.

Appellant

V.

MABEL NELSON AND MATTIE TAYLOR

Appellees

BRIEF IN OPPOSITION

Y

9
PETITION FOR APPEAL R \

Gwendolyn Jo M. Carlberg
Counsel for Appellees

117 Yorth Fairfax Street
Alexandria, Virginia 22314
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IN THE

| ' ' SUPREME COURT OF VIRGINIA

AT RICHMOND ‘ i
1

CITIZENS HOME INSURANCE CO., INC.
Appellant
V.

MABEL NELSON and
MATTIE TAYLOR

Appellees

BRIEF IN OPPOSITION TO PETITION FOR APPEAL
TO THE HONORABLE JUSTICES OF THE SAID COURT:

Mabel Nelson and Mattie Taylor, Appellees, file this Brief in
Opposition to the Petition for Appeal of Citizens Home Insurance Co.,
Inc. from the final order entered by the Circuit Court of the City
of Alexandria, Virginia on the 1l4th day of-January, 1976.

Appellees pray that Appellant's Petition be dismissed and the

order of the Circuit Court in favor of the Appellees be sustained.




MATERIAL PROCEEDINGCS BELOW

The plaintiff's, Mattie Taylor and Mabel Nelson, each filed
separate civil warrants against the defendant, Citizens Home |
Insurance Company, Inc. in the General District Court for the
City of Alexéndria, Virginia.

After a trial on the issues (during which time defendant called
the same witnesses who subsequently testified in the Circuit Court
of the City of Alexandria,vVirginia), the Judge found for the
plaintiffs in both cases.

The defendant filed its. appeal to the Circuit Court of the
City of Alexandria, Virginia.

At the trial in the Circuit Court for the City of
Ale#andria, Virginia, the plaintiffs' requested a trial by jury.

The éases were consolidated as the issues were the same in both.

The defendant called the same witnesges to testify who had -
testified in the lower Court.

At a recess, the Judge aﬁd counsel for'plaitniffs and defendant
discussed the jury instructions. It was agreed by counsel for
both plaintiff and defendant that the sole issue in the case was
whether or not the death of the decedent resulted from any violence.
intentionally inflicted by another person. Instruction No. 3 was
drafted by counsel for the plaintiff and defendant.

It is as follows:

The Court instructs the jury that the.sole
issue in this case is whether or not the death

of the decedent resulted from any violence
intentionally inflicted by another person, and

20




unless you find by clear and satisfactory
evidence that such was the case, you shall return
your verdict in favor of the plaintiff.

Defendant objected only to the part of the instruction as to
‘the burden-of proof. 'He stated that it was a ''preponderance of the
evidence'" and not by 'clear and satisfactory evidence". (T. 3, 4,
55, 7,-8).
. - The Court.permitted argument from both plaintiffs and defendant
:as to the burden éf proof and ruled that the burden would be '"clear

and satisfactory evidence".

The jury, after being instructed, retired. After due consideration,

' the jury returned and found for the_plaintiffs. |

The defendant méde a motion to set aside the verdict as contrary
‘to the evidence but said motion was denied. Defendant did not make
a motion regarding an objection to Jury Instruction No. 3.

Later, the Court permitted further argument as' to defendant's
motion to set aside the ﬁerdict, but thevAOtion was again denied.

Judgment was entered in favor of the plaintiffs in both cases

on January 14, 1976.

Defendant appealed these judgments.




STATEMENT OF FACTS

George Huff purchased two life insurance policies from Citizens
Home Insurance Company, Inc.

One of the policies had, as“the named beneficiary, his
daughter, Mabel Nelson. This policy was in the sum of One
Thousand Dollars with the additional provision that an additional
One Thousand Dollars would be paid if the death of the insured,
George Huff, was by accidental means;

The Exclusioqs and Limitations‘Section éf thié policy stated
in part that "The loss of life by accident and loss of sight or
1imb benefits referred to above shall not be payable if the loss
of life by accident or loss of sight or limb is caused or
contributed to, directly or indirectly, wholly or partially by:

-« (2) violence, intentionally infiicteﬁ by another person".
(Exhibit No. 2, T. 6, 7).

Citizens paid the One Thousand Dollars 1ife insufance, but
refused to'pay the One Thousand Dollars under the accidental death
provision.

The second life insurance policy had as the named beneficiary
the insured's daughter, Mattie.Tayior. This was an accident death
policy in the amount of Three Thousand Two Hundred Fifty Dollars.
This policy had an Exclusions and Limitations Section that stated
in part:."This policy does not cover any loss of life or limb or
eye sight which results, directly or indiréctiy, from any violence
intentionallyvinflicted". (Exhibit No. 1, T. 6, 7).

On July 27, 1974, George Huff, the insured, received a gunshot




wound in the head and died as a result thereof. (See autopsy

report, Exhibits 3 and 4, T. 10).

Plaintiff beneficiaries requested payment claiming the ;
death was accidental, but Citizens Home Insurance Company refused _ l

. |

to pay and gave as its reason therefor, the aforementioned
exclusionafy clauses. *

The evidence at the trial showed that on July 22, 1974, between
2:00 and 2:30 A. M., George Huff received a gunshot wound in the
head while in the parking lot of a carry-out food shop located in
the city limits of Alexandria, Virginia. (T. 15, 16, 21).

,Although there were many people there, no one could testify
as to the identity of the man who was near Mr. Huff, that the gunshot
wounds from which he died came from the gun in the hands of the
other man or that the other man knew George Huff. No one could
show that the man intentionally meant to shoot George Huff. 1In
fact, under questioniﬁg,lone of the witnesses could not say whether
or not Mf. Huff was being fobbed-and was shot accidentally, or

whether the shots came from another person elsewhere. There is no

showing of intent. There has been no arrest of any persons charged

‘with shooting Mr. Huff.




ARGUMENT

It is clear from the transcript that the defendant agreed to
Instruction No. 3 except for the burden of proof of ''clear and
satisfactory evidence'". However, the law in Virginia as stated

in the case of Life and Casualty Co. of Tennessee v. Daniel, 209 Va.

1332, 163 S.E.2d 557, 580, is that:

Where circumstantial:evidence is relied upon

to establish suicide as a defense to an action

on a life insurance policy, the law presumes

that death results from a natural cause and the
burden is upon the insurer to establish suicide
by_clear and satlsfactory evidence to the exclusion

of any reasonable hypothe31s consistent w1th death

In that case, as here, there was nothing to show that the decedent
had co@mitted suicide, just asl there is no evidence to show that there
was an intentional act of violence perpetrated against the decedent.

In the Life and Casualty Co. case, supra, the Court went on

to say that: )
The Courts and commentators are in agreement
that when death by external and violent means
is proven, a presumption arises in favor of the
beneficiary that the death was accidental and
the jury is required to find for the beneficiary
unless there is evidence sufficient to justify a
conclusion of suicide.’

Here, this same presumption arises in favor of the beneficiaries
that the death was accidental and the jury was correct in finding
for plaintiffs. There is not one scintilla of evidence sufficient
to justify the conclusion of intent on the part of anyone to kill

George Huff.

The Court took judicial notice that death was by the external

and violent means as shown by the autopsy report.
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At the close of the case, defendant made a motion to

strike on the basis that the verdict was contrary to the evidence.

However, it is important to note that defendant did not, in its

fmotion to strike, raise any objection to Instruction No. 3.

It failed to make this its basis for a motion to strike.

In the case of Standard Dredging Co. v. Barnalla, 163 S.E. 367
(1932), the Court stated tnat the instruction was given without
objection and became the law of the case. Here the law of the
case is that/!

The sole issue is whether or not the
death of the decedent resulted from any
violence intentionally inflicted by
another person.
The jury found that death was not violence intentionally inflicted

by rendering a verdict in favor of the plaintiffs.

It has been the decision 6f this Court in Forbes & Co. v. .

Southem Cotton 0il Co., 130 Va. 245, 108 S.E. 15 that

If there is conflict of testimony on
a material point, or if reasonably fair-
minded men may differ as to the conclusions
of fact to. be drawn from the evidence, or if
the conclusion is dependent upon the weight to
be given the testimony, in all such cases the
verdict of the jury is final and conclusive, and
cannot be disturbed either by the trial court or
by the Supreme Court of Appeals, . . .

In this case, defendant has not shown any reason to overturn the

decision made by fair-minded men and women of a jury.




PRAYER

The verdict of the jury is supported by the evidence that there

was not violence intentionally inflicted toward George Huff.

Wherefore, Appellees pray that the Appellant's Petition for

Appeal be dismissed.

MABEL NELSON - !
MATTIE TAYLOR _ .
By Counsel

‘  CERTIFICATE N

I certify that this['é%y of , 1976, I have
hand-carried a copy of this Brief in Opposition to Thomas A. Mickler,

Esquire, 109 North Fairfax Street, Alexandria, Virginia 22314, Counsel

for Appellant.
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the Plaintiff's case.

Police Department before today?

A.

Q.

A.

Q.

unusual happen?

‘TESTIMONY OF OFFICER R. A. PRICE
DIRECT EXAMINATION_
BY MR. MICKLER: |
Sir, will you please state your name and address?

Officer R. A. Price, Alexandria Police, 400 North |

Alexandria, Virginia?
Yes, sir.

Okay, Officer, now how long have you been on the

Approximately 16 l/é years.
Were you on duty the night of July 22, 197472

I was.

Now, on that night, did anything around midnight

Yes.

What happened?

There was a report of a shooting.

And where were you?

I was on special detail, 1219 First Sﬁreet.
Did you respond to the report of the,shootiné?

Yes .

WARD & PAUL S
Washington - Virginia - Maryland
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Q.

And where was the shooting?

501 North Henfy Street.

Is that in the City of Alexandria?
Yes.

Is there a business establishment nearby there Ehat

one could pin it down a little better for the Jury?

A,

Q.

Phil's Carry-out.

Now, when you got there, did you see anybody injured

or on the ground or anybody injuréd, period?

A.

Yes,

Who was it?

George Edward Huff,.Senidr.
Do you know the man?

Yes, sir.

And where was.he shot or what was the matter with

him. Let me put it that way.

A.

Q.

What appeared to be a gunshot wound over the forehead.

Was any blood on him?

Yes.,

Where was the blood?

To the right side ofvthe face down over the evye.

Did any of it get over his clothing or any part of -

him that you noticed?

WARD & PAUL
Washington - Virginia - Maryland
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A. I cannot remember.

Q. What else did you sée that night or know about that
hight?

A. I heard --

MS. CARLBERG: I object to anything the.officer heard.
THE COURT: Sustained.

. ~ BY MR. MICKLER:
| Q. Did you take part in any fufther part of that
investigation of that case?

A. I stopped two people that were leaving the lot in
an automobile along with Officer Beale to check them out ==
Jto obtain ény information from them if they were involved
;or if they knew who may have did thé shootiné.

Q. Irseé; "What type of business is that Phil's Carry
Out Shop? |

A. TIt's a sandwhich carry-out food.busihess.

Q. How late at night does it stay open?

A. Most of the time 24 hours.

Q. Were there other people mingling around when you
got there?

A. When I arrived, one woman in the kitchen and a man
‘and womén was leaVingAthe lot in an automobile. That's the

only people that I observed.

. WARD & PAUL , _
\ o Washington - Virginia - Maryland
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Q. I see. Did you see a Randy Shepard there or did
you notice a Randy'Shepard?

A. I.did not notice.

Q. And was anybody over near the body of Mr. Huff when
you got there? |

A. i don't remember if” anybody was there when I arrived.
i don't believe so, but shortly after, there was a crowdl

Q. Okay. And what happened to the bbdy after that?}

A. I don't know. |

Q. I see. What other Officer was on the scene wit#
you?

A. Officer Beale.

Q. Is he here today?

A. Yes, he is here. There were severél other officers
who responded. I don't know who all they were.

Q. Did tﬁey find a gun on the scené or did.you find a
gun or see a gun?

A. I did not.

Q.  Where was Mr. Huff's body in relation to the carry-
out shop?

A. Itvwas in front of the carry-out, near the driveway
that goes into the carwash. That's on the west side of the

carry-out lot.

WARD & PAUL

Washington - Virginia - Maryland
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Q. Were there any cars near him?
A. There was one.
Q. Or was he near a car?
A.. There was one, possibly two véhicles thefe.
Q. Was anyone in the vehicles beside Mr. Huff when you
observed him?
A. I don't know, no.
THE COURT: What was that last question. Was anybody
in the automobile beside Mr. Huff?
BY MR. MICKLER:
Q. Maybe I ﬁisphrased it wrong. Was anybody near Mr.
Huff while he was laying on the ground?
'A°, Not to my recollection. I don't remember anyone
being there.
Q. Did you see anyone in the vehicles?

A. No. I don't remember anyone in the vehicles.

Q. Now, who was the woman in the carfy—out shop? I
believe you said there was a woman in the carry-out shop.

A. Fada Hylton, to the best of my memory.

Q. What does she look like? ;

A. White female, heavy, dark hair, medium complexion.

Q. What was her job there if you know?

A. At that time, she was an employee. I think she was

: WARD & PAUL , _
! Washington - Virginia = Maryland
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male by the name of Ferguson. I believe it was Richard

‘They were the two people leaving the lot in the vehicle.

manager or something.
Q. I see.
MR. MICKLER:l I believe that's all of the witness.
THE COURT: You may créss examine.
CROSS EXAMINATION
BY MS. CARLBERG:
Q. Officer Beale, how --
A. Officer Price.
Q. Officer Price, how mahy éhots were fired that night?
A. I don't have any idea.
Q. And you stated that you knew George Huff?
A. Yes.
Q. How long had you known him?

A. Approximately 10 to 12 years.

Q. Now, did you question anybody at the scene of the
incident? |

A. Two people.

Q. What were their names?

A. A subject by the name of Ferguson and, well, a black
Ferguson, and a black female by the name of Barbara Rikout.

Q. Okay. Now, did either of these people see the

|

. WARD & PAUL o
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incident? Did théy report to you they had seen it?
A. They stated they did not.
Q. Did they state that they saw other people or did
they identify anyone else?
MR. MICKLER: This would be hearsay.
THE COURT: Objection sustained.

BY MS. CARLBERG:

Q. Now, you héve indicated -- is that Oronoco Street
that intersects Henry Street there?

A. Yes, 1t is.

Q. DNow, we have got Phil's carry-out on the corner of
Oronoco and Henry Street -- to the south of Henry Street
right on that southern corner?

A. No. Phil's carry—dut is 501 North Henry and it's

on the llorthwest corner.

Q. Northwest?

A. Yes.

Q. All rith.v Towards the Masonic Temple as opposed
towards us in the City Hall today?

A, Yes. - )

Q. Now, on Oronoco, there is Phil's carry-out and tren
is there a dfiveway or parking lot between Phil's carfy—out

and the parking lot?

+

WARD & PAUL |
\ Washington - Virginia - Maryland
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A, Yes.

Q. And your testimony was that his car was located
in the parking lot between Phil's carry-out and the carwash?

A. Yes.

Q. Okay. Now, how far was Mr. Huff from his car?

A. It would be an estimate, and I would say to the best.
ef ny memory, be 10 to 15 feet.

Q. Did he have anything in his hands?

A, I don;t remember.

Q. ©Now, to your knowledge, has anyone in the police

‘department found the weapon that might have been the weapon

that caused this?
A. Not to my knowledge.
Q. To your knowledge, has anyone in the police department

served a warrant or on a person who has been accused of causing

the death of Mr. Huff?

A. Not to my knowledge.

Q. Now, is the police department, at the present time,
conductihg an investigation in this matter?

A. I can't answer thaﬁ. I am not one -- I am a tactical
officer and we do the initial investigation, whoever is on
the scene first. Then it is turned over to tﬁe Investigation

Bureau and I have,no idea what they have done. I know that

WARD & PAUL’
Washlngton - Virxginia - Maryland
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have known.

the case is assigned and thgwdisposition or the point of
the investigation, I do.ﬁot know.

Q. All right. Do you ever keep ﬁp with cases once
somebody -- I mean, do you feel that you woﬁld have knowledge
if someone had been arrested or served a warrant in this
instance?

A. I could have, but it's possible that I wouldn't

Q. Do you ever work with Detective LeVesque?

A. Yes.

Q. - Do you know whether or not he is assignéd to this

A. Yes, he is.

Q. Have you discussed this case with him recently?

A. No. .

Q. Okay. Now, what is the lighting like there at ?<\_
[~

Phil's carry-out, right there where you indicated that Mr.

Huff's'body was found?
A. I would say it's good. The lighting is good. \%
Q. Are there street lights all around it?

A. There are street lights on Oronoco and Henry. I

would say there are at least three street lights within half

a block.

| WARD & PAUL |
Washington - Virginia - Maryland
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Q. Okay. When you questioned the other witnesses, did
you ever find out the number of gunshots that might have
taken place?

A. I did not find out the number, no.

Q. Did the two people that you talked with, did they
indicate that they had heard gunshots?

A. No.

Q. Had they talked with Mr. Huff that evening?

A. I don't know if they had or not. I didn't ask that

question.

Q. " Do you know whether or not they knew Mr, Huff?
A. They did. They indicated they did.
Q. They did know Mr. Huff?
. A. Yes.
Q. To your knowledge then, the people that.you knew

that were there were Richard Ferguson, Barbara Rickout,

‘and Fada Hylton? Did you talk with her?

A. I did not.
Q. Do you know who did?
A. No, I don't.

Q. Do you know whether there was a George Thompson

there?

A. I don't know.

WARD & PAUL _ |
Washington - Virginia - Maryland
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‘Q. John Thomas?

A. I don't remember seeing either one of them.

Q. Do you know those peﬁsons?

A. I know John Thomas.

Q. Who is he?

“A. The owner of Phil's éarry—out.

Q. Did.you see him there that nighé?

A. I don't remember seeing him that night.

Q. Do you know Rbbert Lee Sylvester?

A. Yes.

Q. Was he there that night?

Q. I didn't see him. I don't remember seeihg him.
Like I said before, after I was there a couple of minutes,
there was a crowd and there could have been several people.

MS. CARLBERG: No further quesﬁions, Officer Price.

THE COURT: Any redirect?
REDIRECT EXAMINATION
BY MR. MICKLER:
Q. Officer Price, you say the lighting there on the lot
was good?
A. Yes.

Q. Does‘the light shine out of the carry-out shop onto

~

the premises?

‘ _ WARD &. PAUL
Washington - Virginia - Maryland
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A. Yes.
Q. Is there anything obstructing anyone's view between
the carry-out and where you found the body of George Huff?
A. There is no permanent fixture or building that would
block the view.
Q. I see. Is the lot itself»lighted?
A. Yes.
Q. The lot itself isllighted?
A. Yes.
MR. MICKLER: I believe that's all.
THE COURT: Thank you, officer.
MS. CARLBERG: I have a couple more questions, Your
Honor.

RECROSS EXAMINATION

BY MS. CARLBERG:
Q. Would you please tell me, did you find George Huff's
body on the sidewalk or in the parking iot area off the side-

walk?

A. Parking lot area.

Q. And if I were standing in Phil's carry-out looking
out the door, could.I see his body?

A. I would say that it would be in view of the front

window or the carry-out window. I can't say how good your

WARD & PAUL
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- vision, my vision, or anybody elses vision is, but it's in frondt

of the carry-out and it is possible that his body could have
been seen.

Q. Now, let me.ask you this. If there was a car parked
there on that side next to the building, could you have ‘seen
his body?

A. I can't answer that.

Q. Was there a éar parked there that night?

A. Not tb'my knowledge.

Q. Do you know where the car that Barbara Rickout and

Mr. Ferguson were in at the time that Mr. Huff fell to the

ground? Do you know where their car was?

A. I do not.

Q. 1Is it your testimony that they were driving out of

the carry-out?

A. VYes.

Q. Were they between Mr. Huff's body and the carwash or
Mr. Huff's body and Phil's carry-out?

A, They were on the north side of 501 North Henry
entering -- they were exiting Phil's carry-out lot onto
Henry Street on the north side going south onFHenry.

The vehicle was stopped by me on Oronoco and Henry.

The car was still in the block of North Henry headed south at

"WARD & PAUL
Washington -~ Virginia - Maryland
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the traffic light.
Q. Did you or anyone of your department, to your
knowledge, impound an automobile of Mr. Huff's that evening?
A, I'ﬁ not sure.
MS. CARLBERG& No further questions.
MR. ADAMS: (A Juror) Your Honor, may I ask a
guestion? Was Mr. Huff in possession of his wallet?

MR. MICKLER: I didn't hear that.

THE COURT: Was Mr. Huff in possession of his wallet? |

THE WITNESS: I can't answer that. I don't know.
FURT’HER REDIRECT EXAMINATION
BY MR. MICKLER:
Q. One last questién from me‘anyhow. What time of night
or day did this happen?
A. It was sometime after midnight. I would estimate
somewhere around 2:00 to 2:15 a.m.
MRf MICKLER: Thank you.

THE COURT: Any further gquestions?

MS. CARLBERG: No, Your Honor.
THE COURT: Thank you, officer. You are excused and

free to go.
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TESTIMONY OF FADA HYLTON
DIRECT EXAMINATION
BY MR. MICKLER:
Q. Ma'am, will you please téll us your name?

A. Fada Hylton.

Q. Where do you work, Fada?

A. Phil's carry-out.

Q. Did yoﬁ work there on July 22, 19742

A. Yes.

Q. What time did you go on your shift on July 22, '74?
A. Ten o'clock.

Q. What time did you get off?

A. About 6:00 the next morning.

Q. I see. So, you -- did you go to work on July 22 or

was it July 212

1974.

A. Well, it's a mixture of both.

Q. And you were on duty then on the night of July 22,
Is that correct?

A, Right.

Q. What did you do for Phil's carry-out?

A. I was the night manager.

Q. I see. And describe what Phil's carry-out shop looks

like?
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A. It's a two room carry-out shop.
It's a grill.

Q. Does it have windows around it?

A. The whole front has windows in it.

Q. I see.
sides if you look?

A. No. Just out into the parking lot.
Q. Just into the parking lot, okay. Now,
youf attention to ébout 2:00 - 2:30 that night,
unusual happen?

“A. That't the night George Huff got shot.

Q. Do you know George Huff?

A. Yes, I do.
Q. How do you know George?
A. He was a regular customer.

Q. Did you see him the night of July 22?
A. Yes.

Q. What -- how did you happen to see him?

We make sandwiches.

And can you see out through the back and the

directing

did anything

A. He came to the window for a cup of coffee.

Q. Did you see anything or hear anything after that

concerning George Huff?
A. Well, we were busy.

on him and he went on out to the parking lot.

He came to the window.

I waited

I assume he was

: WARD & PAUL -
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going to his car and we waited on the rest of the customers
and we heard what I thought was fire crackers going off and
I said to the guy working with me, somebody is putting fire
crackers off. Hé said no, they're not.. Two guys are shooting
at each other and I ;ooked out. George and one other guy was
there.
Q. Was anybody between them?.
A. No.
Q. Was anybody standing around them like I am here?
A, No.
Q. They were standing by themselves?
A. Right.
Q. What did you sée?
A. One guy had his back to mé and George Qas facing me
and this was looking from the window and the guy that had his
back to me had a gun pointed at George and he was shooting it.

Q. He was continually shooting while you saw it?

A."Well, I Seenvit. AHe had a gun and was shooting. I
turned around and went to the back and called the police.

Q.' Is that all you know about the incident?

A. Yes.

Q. How many shots do you.think you heard frdm beginning

to end?
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all.

was.

A.

Q.

A.

Q.

There waé three before I called the police and then
some more, but I don't know how many.

Did you go out and look at George?

No.

You stayed right in the carry-out shop?

Yes. |

You called the police and that was all you had to do

I called the owner and he came down.

MR. MICKLER: I see. All right. 1I believe that's

You may inquire.

CROSS EXAMINATION

BY MS. CARLBERG:

Did you hear anything other than shots?
No.

Did you see a gun?

Yes:

In whose hand?

It was in the other guys hand. I don't know who he

In what hand?
In his left hand, I believe.

In his left hand?
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himself

A.

Q.

Um huh.

Was this man Caucasian or Negro?
He was Negro.

And hé@ tall was he?

I would say he was 6 foot.

And what did he have on?

I don't know. I didn't pay that much attention.

Did you know him?

No.

lHad you ever seen him before?

No.

Did he come to the window with Mr. Huff?

No. Mr. Huff was by himself or he appeared to be by

when he came to the window.
So, you don't have any knowledge as to why --
No‘

There was a shooting?

No.

You don't have any knowledge as to whether it was an

accidental shooting or not, do you?

Well, no, but --
To your knowledge?

No, but he was shooting at him and they were the only
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two there.

him?

A. No, I don't.

a warrant concerning this shooting of Mr. Huff?

-police the testimony that you have given here?

~ A. Just what questions they asked me the night he was

shot.

you also tell them how many shots you had heard?

came

hit Mr. Huff? From what you saw?

came, he went outside and told me to stay inside.

Q. They were the only two there?
A. Right.

Q. Do you know whether or not Mr. Huff had a wallet on

Q. To your knowledge, has anyone been accused or served

t

A. Not that I know of.

Q. Did you make a report to the police and give the

Q. Okay. At the time you talked with the police, did

A, Yes.

Q. Okay.. Did you see Mr. Huff's wounds?
A. No.
Q. - So, you don't know whether or not those shots that

from the gun you saw in that unknown male's hand actually

A. T didn't see Mr. Huff, no, because when the boss

i
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Q. All right. So you don't know where any of the shots

A. No.

Q. He could have missed entirely as far as your knowledge

A. As far as I know, he couldvhave.

Q. Okay. Did you say that you knew George Huff? |

A. Yes.

Q. How lonq have you known him?

A. I would say approximately two years --— ever since .
I was working for Mr. Thomas.

Q. Now, Mrs. Hylﬁon; where are the windows in Phil's
carry-out?

A. Right in front.

Q. Now, where is the front of the building? Is it on
the street facing the parking lot?

A. No. It faces the pafking lot.

Q. So, the Members of the Jury have an idea, you have
a building that's on the corner of Oronoco and Henry and then
you have a parking lot that runs on the side. In other words,
two sides of Phil's carry-out -- one side on Oronoco Street
and one side on Henry Stréet and the other two sides have

a parking lot on it?
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1 A. Well, the back of the building is on Henry Street.
2 The parking lot would really be on Oronoco Street and the
>5 front of the building facing the parking lot.
4 Q. And the front of the building -- is the front of the
5 building facing the carwash or is the frént of the builaing
6 facing the other part ofythe parking lot?
] A.. Facing the carwash.
8 Q. It's facing the carwash?
9 A. Um huh.
10 Q. And is it your testimony there are windows there?
.11 A. Yes.
12 Q. How large are these windows?
13 A. Well, from the ceiling about hélf way down, all the
14 way across.
15. Q. Now, let me ask you, how well is that area lighted?
16 A. At that time, we had the lights‘that we have now
17 and there weré t&o flood lights on a pole beside the te}ephone
18 which is right at the corner of the parking lot.
19 Q. All right. And would you describe it as being fair,
20 good, or excellent as far as the lighting goes? | \
oA " A. I would say good. | ‘ /ﬁ
22J} Q. At the time you heard three shots, were you standing
.23 4:there looking at the direction of George Huff?
‘\ WARD & PAUL
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A. "No. I was working at the register. I was running
the register and I heard the three shots and I looked up,
well, I didn't pay attention to them at first. I thought it
was some of the kids putting off fire crackers or something
and I mentiongd'it to the guy working there and he said no,
it's not. 1It's two guys 6ﬁt there shooting.

I looked out and they had guns.

Q. Now, at the time you saw the man, was there anyone
else with Gebrge? Was there anyone else there?

A, Just George and the man.

Qf And was the man pointing the gun at George?

A. Yes. b

Q. And aﬁ the time you saw him pointing the gun at him,
was this before 6r after you heard the shots?

A, After.

Q. All right. And was it before or after you heard

i

other shots?

A. It was before.

Q.- Okay. Let me ask you, was there anyone eise
wounded that night?

A. Not that I know of.

Q. But there could have been?

A. There could have been, but I didn't know.
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Q.

you saw

A.

window.

Q.

of George or not?

A. No, I don't.
Q. And you don't know whether he was‘robbing Georée_
or what?
A. No, I don't.
MS. CARLBERG: No . further questions.
REDIRECT EXAMINATION
BY MR. MICKLER:
Q. Now, as I understand your testimony, you heard a
couple of shots -- two or three?
A. Right.
Q. You thought it was fire crackers and you discussed
it with somebody in the carry-out shop? |
A. The guy working there.
Q. Then, he said, no, they are shooting and you went
over to the window and looked out?
A. No. We were at the window, but I was busy with

the cash register when he said, no, they are shooting. I

All right. 1Is it your testimony that the man who
with the gun in the hand was unknown to you?

I didn't recognize him. He may have come up to the
As far as his name or describing him, I can't do it.

So, you don't know whether or not he was a friend
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looked up.

Q. I see. And was George standing when you looked up
at this point?

A. Yes.

Q. Then did you see Ceorge fall?

A. I didn't see him fall, but I did see him laying on
the ground.

Q. You did see him laying on the ground. How long have
you worked there, Fada?

A. It's going on four years.

Q. Are you sﬁill working there?

A. Yes,.

Q. Are you working there today, right now?

A._ Yes.

Q. 1 see. -Okay.- So you know what the building looks
like completely?

A. Yes.

Q. You are very familiar with it?

A, fes.

MR. MICKLER: Nothing else.

THE COURT: Any further questions?
MS. CARLBERG: No further questions.

THE COURT: Thank you. You are excused and free to go.
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TESTIMONY.OF OFFICER ROBERT BEALE
DIRECT EXAMINATION
'~ BY MR. MICKLER:

Q. Sir, will you give us your name and business address?

A. My name 1is Jessie Robert Beale, Officer, Alexandria
Police Department, 400 North Pitt.

Q. Before today, how long have you been on the police
department?

A. Two years.

Q. And were you on the Departmentyon July 22, 19742

A. Yes, sir. .

Q. And were you on duty -- what was your duty hours
on fhat day?

A, I was workingon l to 9 -- 1:00 a.m. to 9 a;m.

Q; I see. Did you have a call around 2:00 —.2:30 for

Phil's carry-out shop?

A. Yes, sir. I received a call approximately'2:bo -
I think about 2:30 a.m.

Q. I see. Did you know George Huff?

A. Only as the victim of the shooting that occurred.

Q. You didn't know him persbnally?

A. No, sir. |

Q. You never saw him before that particular day?
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A. No, sir.

Q; Now, didryou go to that scene at Phil's carry-out
on that day in time?

A. Yes, sir, I did.

Q. 'What do you know about that if anything?

- A, I.érrived on the”scene and observed Officer Price
at that location with a suspect. I assisted him. We released
that Suﬁpect. I can't remember his name. I think it was
Ferguson or something. I then proceéded over to where.Mr.
_Huff was lying. He had been shot in the head above.the_eye.
I can't remember which eye it was.

At that time, I called for assistance and then I
cailed for an ambulance and setting up for my report, made
a preliminary investigation.

MR. ADAMS: (A Juror)‘ Ybur Honor, we can't hear.

THE COﬁRT: Speak a little louder.

BY MR. MICKLER:

Q. And you set up your report for the preliminary -

investigation?
A. Yes, sir.

Q. Now, did you interview our see any witnesses on the

scene?

A. There was three or four witnesses that were on the
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scene. There was a witness inside Phil's carry-out, a Mrs.
Hylton. There was another gentleman, I can't remember. He
was an older gentleman. Mr. Shepard was on the scene.

Q; Mr. Randy Shepard?

A. Randy Shepard.‘

Q. 1Is he here today?’

A.- Yes, sir.

Q. Was he back in the witness room with you?

A. 'Yes, sir.

Q. Could we have the Sheriff bring Mr. Shepard to!the
door and see if you can iQentify him.

Did you see that gentleman there in the doorway?.

A. Yes, sir.

Q. 1Is that the same gentleman up there that night the
time Mr. Huff demised?

A, Yes, sir.

Q. Did you take his name and address at that time?

A. Yes, sir, I did.

Q. ‘Okay. And a Mrs. Hylton was on the scene also?

A. Yes, sir.

Q. Where was she?

A. She was working inside. She was employed there at

Phil's carry-out. I don't know what her duties were or
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anything like that.
Q. What does she look like roughly?
A. Short, about 5'3 or 4, real heavy set, white female,
I guess about 24, 25, something 1ik¢ that.
Q. And she worked inside the cérry-out shop?
A. Yes, sir.
MR. MICKLER: I believe that's al} of the witness.
CROSS EXAMINATION
BY MS. CARLBERG:

Q. Officer Beale, did yod talk with Randy Shepard that

" A. Yes, ma'am, I did.

Q. So, you took down all the information that he had
concerning the incident?

A. No, ma'am. I did not. When a policeman takes a
report -- foicer or patrqlman takes a report, his job is to
take the preliminaries to obtain names of witnesses and so
forth. At that time, he turns it over to an investigator
that takes care of interviewing witnesses, obtaining state-

ments and so forth.

Q. Now, at the time you talked with Mr. Shepard, did you
ask him what he had seen?

A. I can't remember if I did or not.
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Q. Why would you talk to him if he hadn't seen anything?

A. I am sure I asked him what he saw and that's why
I put his name on the report because he had been on the scene.

Q. He was on the scene. DoesAyour report contain
any information that he knew and could identify the male who
was there in the parking lot with Mr. Huff?

A. My report doesn't contain that.

Q. Did you ask him ﬁhat?

A. I am not exactly sure I did. But I believe I did
ask him if he coﬁld identify him and he stated that he wasn't
sure if he could identify the person that shot Mr. Huff.

Q. Is this case still under investigation?

A. I am not sure.

Q. When was the last time you looked into what was

going on with this case with regard to the department?
A. Once I.turn in my report and it's turned over to
a detective,.then my business with thét report is at an end.
Q. Just as a matter of curiosity or just as a matter
with being>with the dgteétives and knowing the detectives,
do you have any other information about the case that you_have
gotten after you handed in your report?
A. Information that I obtained?

. Q. No, not that you obtained, but information concerning-+
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do you know anything else since you were there that night
with regard to the_incident?

A. Other than what happened, nothing other Ehan what
happéned that night.

Q. Do you know whether or not Detective LeVesque is
presently or was the detective on the case?

AL Hé is presently the detective at this time.

Q. NoQ, you say presently the detective at this ﬁime.
Is he still investigating the matter?

A, I would imagine. I saw him this morning and he
still had the jacket oh it, so I imagine he is still working
on'the éase.

Q. Does that indicate that you have not arrested any-
one? |

A. Doesn't indicate that I haven't.

Q. I am talking about the police department in

‘Alexandria. My question to you is, after your investigation

by the'police department, the officer who came to this
scene that night and also combined with the efforts of the

detective, which includes Detective LeVesque,.have you all

‘issued or has there been a warrant issued or has a person

been found that was there that night that has been accused

and served a warrant or accused of inflicting a wound on
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Mr. Huff?

A.

Q.

you ask him what the status of the case was?

last thing you saw in that report?

A.

report that I took.

Q.

it's stil

A.

Q.

open case?

A.

Q.

an open case?

A.

Q.

~did he describe the assailant of George Huff's?

A.

occurred

- Yes, ma'am.

I am not sure. I don't know if they have or not.

When you talked with Detgctive LeVesque today, Qid
No, ma'am. He wasn't there when I looked at the

And when you looked at the report, what was the

The only thing I looked ét was a copy of my original

Doesn't it show on the very front of that, that
1l an open case?
I really'didn't pay attention to it.

Let me ask you, do you know whether or not it's an
No, I don't.

Would you think that if he had the file, it's still
Now, that night when you talked with Randy Shepard

I believe the information that he gave me was that it

by a Negro male.
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Q. Let me ask you this. Did he give you any inforhation
as to his -- what he saw? In other words, I want to ask you,
Officer Beale, did he tell you he saw this take placeé

A. Yes, ma'am. |

Q. He saw it take place?

A. I believe he did. 'I am almost certain.

Q. You are bélieving and you think yoﬁ are almosf
certain. I want to know.

MR. MICKLER: Your Honor, I want to make one point.

clear before Ms. Carlberg goes further in the matter. This

exceeded the direct examination. I think she is now going
into other matters and I think she should have to make him
her witnessvand be bound by what he said.

THE COURT: Didn't you ask him‘who the witnesses
were on the séeng and he said one of the witnesses was Randy
Shepard? |

MR. MICKLER: Yes, indeed.

THE COURT: She may inquire what, if anythiﬁg,
Randy Shepard can reveal.

MR. MiCKLER: Very well.

THE COURT: If that is the basis for your objection.
Ygu may proceed. |

BY MS. CARLBERG:
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he observed it as it was taking place.

Q. Did Randy Shepard tell you that night that he saw
a Negro male shoot at George Huf £?

A. I believe he told me that they were --

Q0. You can answer that yes or no. I want to know for
certain. I don'tvwant any believes or uncertainties, Offiger
Beale. This is very important.

:I want to know if that night, andvplease take your
time, did Randy Shepard tell you that nighf, I mean, YOu are
on the scene, he is right there --

MR. MICKLER: Just ask the question, please.

BY MS. CARLBERG;

Q. Did he tell you that night that he saw a Negro.male
shoot at George Huff?

A. e sfated to me that he saw the shooting.

Q. Did he say what the shooting was about?

A. I believe he was just -- he was there to make a
purchase and he didn't know the person that was being shot or
the person that was shooting. He was just on the scene and

Q. Did he say how far he was away from the two people?-

A. He didn't give me any particular distancé, but I
can tell you the distance he was. |

Q. Approximate.
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A. Approximately from, I would say, less than 20 feet -;
weli, from here to the last window over there. (Indicating)

Q. And yéu went -- it's your testimény that he told you
that night he did not know the person shooting or‘the péfédn
being shot at?

A. Yes, ma'am.

i

Q. Let me ask you, did he ever tell you that he saw the

J'man shooting, actually wounded the man who was wounded?

A. I don't recollect.

Q. All right. Did he tell you how many shots he heard?

A. He said several shots, you know, three or four shots,

-
. ) _ v

something like that.

Q. 'Now, did you investigate to see if there were any
shots on George Huff?

A. Yes, ma'am.

Q. And how many wounds were there?

A. The wounds that I observed, I only-observed oné
wound. Seems as if he was shot someplace else. I can't
ffemember; I am not sure. But, I did observe one wound that
‘he had above the eye.

Q. Did Randy Shepard indicate to you that he saw more

) :

than one wound?

A. No, ma'am.
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Q. Did he evér indicate to you that he saw any wound
at all?

A. No,_ma'am. I don't believe he went up to the
individﬁai.

Q. At the time the shooting took place, did he say he

“ turned around andbactually saw it take place at the time the

shots were being fired?

A. I don't recollect that.

Q. Now, have you all ever found or did you investigate
and find a gun?

A. I didn't.

Q. Okay. To your kno&ledge,‘has-the department found
a gun?

A. I am unsure about that. I don't know.

Q. Did yoﬁ look to see if there.were any other traces
of gunshot wounds other than in the decedent, George Huff?

A. I don't beiieve I did. I think I called right away

for an ambulance to get him out of there because he was still

~alive and get him to the hospital for treatment as soon as

possible.

Q. Let me ask you something else. Where was Mr. Huff's

body at the time that you went over -- the time you arrived?

A. See, there is a telephone booth there that I would
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have to draw you a diagram of it.

Q. We have got a pretty good idea how Oronoco Street
_and Henry Street and whefe Phil's carry-out faces in thé
éarking lot.

A. Okay.

Q. Was Mr. Huff's body between the carwaéh and Phil's
cérry-out or Phil's carry-out on the Henry side of the area?

A. - He was between the carwash and Phil's carry-out.

Q. That's Oronoco Street?

A. Yes.

Q. Now, was it near a car?

A. Yes, ma'am.

Q. Can you remember what kind of car it was near?

A. It was a 1argercar, a dark colored green, light
green, I can't remember. I remember it being a iarge éar,
‘Cadillac or Chevrolet or something.like that.

Q. All right. How close was he to the Cadillac?

Strike that.

How far was he from the large car?

A. I can't remember in feet.
Q. As far as I and you are? (Indicating)
A. No, it was much closer than that.

Q. As far as ybu and the reporter?
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A. Maybe that or maybe just a little, maybe five or

six feet. I am not sure.

Q. Did he have anything in his hands?

"A. I don't believe he did. I don't believe -- I aﬁ
not sure. |

Q. Did he have a waifet on him?'

A. Yes, ﬁa'am. I befieve he had a wallet on him.

Q. Did he have a gun on him?

A. No; ma'am.

Q0. Now, was Mr. Huff's wallet 6n him -- on his person
or was it nearby on the ground?

A. T think his property was collected there and.one
of the things was like his glassesAand so forth. I am
not sure about where the wallet was. Theré were several
other officers there aiso. |

Q. What other officers were there other than Officer

. . !

Price and yourself?

A. There was Officer Russell. He came on the scene

~later to process the scene.

Q. 1Is Officer Russell here today to testify?
A. No, ma'am.
Q. All right.

A. I think Sergeant Uhrig was on the scene. No, I am

i
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not sure if he was on the scene. There were several other
officers there. I don't remember their names because I just
came on the department myself.
MS. CARLBERG: Those are all thelquestioﬁs I have,
Your Honor.
THE COURT: Any further questions?
REDIRECT EXAMINATION
BY MR. MICKLER:
Q. Officer Beale, what is your job on the Police
Department?
A. I am a patrolman.
Q. You are not an invéstigator or a detective?
A. ﬁo, sir.

Q. Was it your job to take all these details down that

'A. No, sir. I am just a preliminary to obtain the,
necessary facts for follow-up investigation.
Q. Somebody else does that?
A. Yes.
Q. Did you take indepth statements from Randylshepard?
‘ A.‘.No, sir.
Q. Or Fada Hylton?

A. Vo, sir.
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not sure if he waé on the scene. There were several other
officers there. I don't remember their names because I just
came on the department myself.
MS. CARLBERG: Those are all the.questions I have,
Your Honor.
THE COURT: Any further questions?
REDIRECT EXAMINATION
BY MR. MICKLER:
Q. Officer Beale, what is your1job on the Police
Department?
A. I am a patrolman.
Q. You are not an investigator or a detective?
A. No, sir.

Q. Was it your job to take all these details down that

A, No, sir. I am just a preliminary to obtain the,
necessary facés for follow-up investigation.
Q. Somebody else does that?
| A. Yes.
Q. Did you take indepth statements from Randy.Shepard?
A. No, sir.
Q. Or Fada Hylton?

A, VNo, sir.
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Q.

You just took their names and that's about it?
Names and basically what happened, addresses;
MR. MICKLER: Okay. I believe that's all.
THE COURT: Any further questions?

RECROSS EXAMINATION
BY MS. CARLBERG: |

Who would have been the person in the Police

Department who would have taken that information, Officer

Beale?

and free

The investigator.

Was that Invesﬁigatof LeVesque?

If he was assigned to the case, yes, ma'am.

MS. CARLBERG: Thank you.

THE COURT: Thank you, Officerl You are excused

to go.
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Q.

You just took their names and that's about it?
Names and basically what happened, addresses{
MR. MICKLER: Okay. I believe that's all.
THE COURT: Any further questions?

RECROSS EXAMINATION
BY MS. CARLBERG: ”

Who would have been the person in the Police

Department who would have taken that information, Officer

Beale?

and free

The investigator.

Was that Invesﬁigator LeVesque?

If he was assigned to the case, yes, ma'am.

MS. CARLBERG: Thank you.

THE COURT: Thank you, Officerl You are excused

to go.
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TESTIMONY OF RANDY SHLEPARD
DIRECT EXAMINATION
BY MR. MICKLER:
Q. Sir, are you Randy Shepard of 414 North West Street
of Alexandria, Virginia?
A. Yes, sir.
Q. Mr. Shepard, you have to speak up. That man in'the
Jury Box has to hear what you are saying as well asveveryone
else. Try to get your highest voice.
MS. CARLBERG: Could I approach the Bench before
Mr. Mickler starts with this witness.
| | (Bench conference off the record
THE COURT: Court will take a shdrt recess and the
Jufy will retire to the Jury Room,'please.

(A short recess was taken.)

(The Jufy returned to the Courtroom and the fol}owing
was had.within the hearing of the Jury:)
BY MR. MICKLER:

Q.. Speak as loud as you can, Mr. Shepard. But, are
you Randy Shepard of 414 North Wesf Street in the City of
Alexandria, State of Virginia, is that correct?

A. Yes. |

Q. Okay, Raﬁdy. Now, directing your attention to the

T
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night of

July 22, 1974, between 2:00 to 2:30 that morning --

MS. CARLBERG: Your Honor, I object to counsel

leading his witness.

Q.

hours  of

Q.

THE COURT: Well, it's preliminary. Objection

- overruled.

BY MR. MICKLER:

At 2:00 to 2:30 in the morning, in the early morning
thét day, where were you sir? |

I can't recall. ‘

Were you at Phil's carry-out?

2:00 to 2:30 tha£ evening?

THE COURT: .In the:morning.

BY MR. MICKLER:"

In the morning, ves.

Not 2 -- 2:30.

Did you see a man get shot?

-Yes, I did.

Do you know who the man was?

No, not personally.

Did you -- did the police talk to you?
Yes.

Did that Officer Beale, that was back in the back-

room with you, did he talk to you about the shooting?
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A, Yes.

Q0. Do you know where Phil's carry-out shop is?

A, Yes.

Q. Do you ever go up there?

A. Yes.

Q. Was the man shot,aflPhil's cérry-out shop or some
plaée else?
| A. Phil's carry-out.

0. Now, what were you doing at Phil's carry-out shop
at that time?

A. Buying coffee.

Q. Buying cpffee. Now, you tell the gentlemen and lady
of the Jury what you saw and heard.

A. Well, first there was a —-- we were buying coffee
and then we heard like argument in the backgrouna. Then I
ﬁeérd like a man said, if you make another move mother fucker,
I am going to shoot you.

So, the man, I guess, he started towards him an@ I

heard a shot.

Q. Did you see this Randy?

A. We didn't turn around. We thought it was a cap dun.

We thought it was SOmebody shooting a cap gun. When we

“ turned, we saw a man on the ground and a man running to get
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" in his car.

" men?

Q. Okay. And you did hear something going'off like a |
cap gun?

A. Right.

Q. How many times did that cap gun go off or the sound
you heard?:

A. Four or five times.

Q. Did you look at the man on the ground?

A. I looked at him, yes.

Q. Did you know him?

.A. No, I didn't.

Q. Was he wounded?

A, Yes; I seen blood on his stomach.

Q. Where else -- anywhere else?

A. Up here somewhere. (Indicating.)

Q. And he was laying on the ground?

~ A. Yes.

Q. And was there anybody near them besides those two

A. No;
Q. And you heard the one say to the other, if you move
you mother fucker, I will shoot you?

A. Yes.
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name?

heard.

Q.
correct?
“A.

Q.

Did you hear any other conversation?

No, just that, if you move again, I will shoot you.
And did the gun go off again? After that?

Yes, after he told him that.

Then the shot went off again?

Right.

Okay. Did you know the man's name or find out his

From what I heard.

MS. CARLBERG: Your Honor, I object to anything he has

He can't testify as to what he heard.

THE COURT: Objection sustained.
BY MR. MICKLER:

Nobody else was around these two men, is that

No.

And then when the one was laying on the ground, the

other one ran away?

Yes.
Did you see a gun?
No.

You did not see a gun and that's about as much as you

know about it. 1Is that correct, Randy?
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1 A. Yes.

2 MR. MICKLER: Okay. You may inquire.

S CROSS EXAMINATION

4 BY MS. CARLBERG:

5 Q. Mr. Shepard, have you ever testified in this case
6 before?

7 A.  Yes.

8 Q. And have you ever been convicted of a felony?

9 A. No.

10 Q. Now, let.me ask you, how long have you lived in
11 || Alexandria? '
12 A. Nine years.

13 Q. Nine years?

14 A. Yes.

15. Q. Now, did you know the man who ran away from the man
16 || who fell on the gfound and jumped in his car?

17 A. No.

18 Q. Do you know whether or not the man who ran away
19 || ropbed the man who fell to thezground?

20 A. No.

21 Q. The man who left the scene and got in his car. I
22 || was using the word ran because you used it. Is that Qhat he didp
23.%' A. He ran to his car and got in his car and went down
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Oronoco.

Q.

Did he seem to be in a hurry after this shooting

took place?

A,

Yes.
Now, let me ask you, at the time you heard the shots,

look in the direction of the voices that you had

Yes.

All right. Now, you said that someone said if you

move another step, I will shoot you, okay. Did you hear

that from the direction of the two men whére the shots came

from?

"Yes.

Were there any other people around there at that

No, just those two.

Now, where were you standing?

Facing the carry-out.

You were'facing the carry-out. What were you doing?
Drinking coffee.

Can you just stand there and drink coffee?

Yes.

What were you doing there that night?
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you know

Buying coffee.

Of your own knowledge, the man on the ground, did

him at that time?

No.

Did you hear the other man call his name?

No.

All right. So you don't know whether they knew each
not?

No, I don't.

And you don't know whether he robbed him or not?

No, I don't.

Now, how many other people were shot that night?

Wéll, just the man who was on the ground.
Okay. Was there more than one shot?

Yes. |
Approximately how many did you hear?

I can't precisely say how many. I know it was

around four or five shots.

You say you saw two wounds?

Two.

Would you please tell me again what you saw?
I saw blood on the stomach.

Okay.
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3

A. And here, right here. (Indicating)

Q. And blood on the head?

‘A. Yes.

Q. Did you give a statement to the police?

A. Yes, name, address, and where I could be reached.

Q. Okay. Now, at the time you gave the police jour
statement, did you say that you saw the whole thing or did
you say what you said today that you heard the shots and
then turned around and saw this man jump into his car and
pull awéy and a man féll to the ground? -

A. Well, the only thing I told to the policeman was my
name, address, and the diréction which the man went in and

(

that's it.

Q. That's it and you didn't know the man or know why
he was there or why he was shooting at that man?

A. No.

MS. CARLBERG: No further questions, Your Honor.

THE coURT: Any further questions?
REDIRECT EXAMINATION

BY MR. MICKLER: '

Q. Did you go over, Raﬁdy, after the man was laying on

the ground, did you go over and examine him for wounds or

pull his clothes or anything?
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A.

Q.

there and myself.

Q.

No.

How close were these to men? Pick out a spot between

No, closer.

Was it this close?

Closer.

THE COURT: IHow close to each other or to him?
BY MR. MICKLER:

Well, I'll get to that next. How close was it

from myself to that fellow with the plaid jacket?

Closer.
This close?
Closer.
This close?

Yes, about there.

Was it this far away from the two of them?

Just about here. Okay. That's where these two men

were and you heard him say, you move again you mother fucker,

I will shoot you again? Some words to that effect?

A - '

(Nodding in the affirmative.)
How far were you from these two men?
The wall to about here.

The wall over. Okay.

'MR. MICKLER: For the purposes of the record, let

\
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it show that the two men were about a yard and half apart

at most and perhaps a yard apart and Randy was from thé two

- men about 20 feet.

I believe that's all of the witness.
MS. CARLBERG: No further questions,
THE COURT: Thank you, Mr. Shepard.

excused.

Your Honor.

You may be
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JURY INSTRUCTIONS
{The following was had in Chambers, outside the
'hearing of the Jury.)
THE COURT: Let's take the Plaintiffs instructions
first.
Number 1?
- MR. MICKLER: That's not quite the law, but I am
not going to argue about it.
THE COURT: No objeétion to Nﬁmber 1?2
‘MR. MICKLER: No. |
THE COURT: All right.
Number 2?
MR. MICKLER: Two? There is an objection to 2.

I don't think this is law unless the Defendant identified the-
-f/ person. I don't think we have to identify the person -- just
positively ngt and show that he acted with such purpose
and determination, then you must find for the Plaintiff and
thé death is clearly erroneous.

THE COURT: Where do you get the authority they have
to identify the person, Ms. Carlberg?

MR. MICKLER: If that was it, I would have conceded
it a long time'ago.

MS. CARLBERG: Well, when I do this, that last part
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"I am satisfied they do not have to identify the person so the

~of the deceased acted intentionally.

234

comes from what I gather, from C&S. " The first part comes
from a quote directly from the State Farm Mutual Company case

where it says intent is --

THE COURT: I am not worried about that part of it.

objection is well taken. Can we modif& it, Mr. Mickler, to
overcome that objeétion?

MS. CARLBERG: You don't know --

THE COURT: Unless the Defendant shows that the
person who shot the deceased acted intentionally, thgn you
must find for the Plaintiff or something to that efféct or
the person that caused the death of the decedent acted

intentionally.

MR. MICKLER: I guess that would be all right if you
do it that way.

How's that going to be now?

THE COURT: Unless the Defendant proves tq the

satisfaction of the Jury that the person who caused the death

MR. MICKLER: Preponderance.

THE COURT: 1Is it preponderance?

MS. CARLBERG: No.

MR. MICKLER: I think it's more than preponderance.
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1 I really should have a motion to strike.

2 THE COURT: Well, I don't mean how you assess the

3 evidence. I am talking about the standard.

4 . MR. MICKLER: Wéll, it's preponderance of the evidenée
5 THE COURT: zre you sure?

6 MS. CARLBERG: No, it's clearAand convincing

7 aécordiﬁg to that case.

8 . MR. MICKLER: No. Well, youvput that if you wish,
9 but I will take a strong objection.

10 THE COURT: Let me have that case back.

11/ Fair and satisfactory evidence to overcome such éf;-
12 | Presumption must be clear and satisfactory and to the

13 | exclusion pf any reasonable hypothesis consistent with death
14 || from naturél or accidental causes. That's having to do with
15 suicide. It seems to me the same thing would hold true. when
16 | you are talking about an intentionally caused death.

17v] MR. MICKLER: I wouldn't agree with Your Honor. I
18 || feel that the law is embodied in my Instruction A on this

19 || point. |

20 THE COURT: Well, that's correct insofaf as the
21 Plaintiffs burden is concerned.

22 P/ MR. MICKLER: Well, I don't think a greater weight
23 || would be put upon me to prove a fact than upon them. I think
| WARD & PAUL
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1 4 it's just the preponderance of the evidence except in the

2 case perhaps of fraud or some such thing as that. '

3 THE COURT: Is there anything you would like to say,
4 Ms. Carlberg?

5. o ~ MS. CARLBERG: No. I would like td stick, of éoursé,
6 with that case because I think that case is the case in

Vi Virginia With.regard to once the burden shifts and I think the |

8 Court has found that there was violence and external means

.9 because accidental defines to both parts of that policy that

10 is in controversy. And, thérefore, I believe there has been

11 a shift of the burden of proof to the Def endant.

12 I . THE COURT: I will phrase the Instruction as clear

13 || and safisfactory'evidence, Mr. Mickler.

14v/; ' MR. MICKLER: Well, we will take exception to that
: i

15 | under the authority of Bowman versus First National, 115

16 Virginia 463, and Varner versus Whité is 149 Virginia 177.

e

17 1 We feel it should be the preponderance of the

18 | evidence.

19 THE COURT: Let me ask you this, Mr. Mickler. Are
20 you saying that the man may have committed suicide or may have
21 been intentionally killed by someone else? You are not

22 asserting the suicide defense, are you?

o}
&

MR, MICKLER: No.

WARD & PAUL
Washington - Virginia - Maryland

.- 81




" WARD & PAUL

410 First Street, S.E., Washington, D.C. 20003

Phane (Area 202) 544-6000

10

11

12

13

14

15

16
1%
18
19
20
21

22

23

THE COURT: Because otherwiée,_I would have to say
it goes by clear, common, satisfactory evidence that the
deceased either committed suicide or was intentionally killed.
But you are not ascerting suicide?

MR. MICKLER: No, not at all, Your Honor.

THE COURT: All right. The ohly reason I raised
that in the framework, I didn't think she proved her case

which was overruled.

e

It will read intent means purpose for determining
to act in a certain way or do a certain thing. Intent is
formed in a persons own mind. Unless the Defendant proves
by c{gg; and satiﬁfgctory evidence that the person who caused
the death éf the decedent acted intentionally, you must find
for the Plaintiff.

Now, your objection to that would be to clear and
satisfactory?

MR. MICKLER: Yes.

THE COURT: Rather than by a preponderance of the

evidence?
MR. MICKLER: Yes, sir.
THE COURT: Is that your only objection to that?
MR. MICKLER: Yes.

I'iis COURL: That's your only objection?
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MR. MICKLER: That's my only objection, Your Honor.
THE COURT: Then, I will note your exception.
(Exception noted.)

THE COURT: Number 3?

MR. MICKLER: Let me pﬁt this in the framework here
that I think it should be -- we know thére has been a -- under
the firét part of the policyf I don't know quite how it was
phrased but this; It's disqualified now under the evidence on
the first part of the policy. I am not arguing about this
part of it by violent external and accidental means as
evidenced by visible contusions or wouﬁds on the exterior of
the body. That's under the policy -- loss of life by accident.

I am not arguing about that whatsoever. I think
we are well past that and I concede it. What I am talking
about now is under part 4.

THE COURT: The exclusion?

MR. MICKLER: Yes, the exclusion and limitations,
part 4 of both policies and it says this. The policy does not
cover any loss of life and I am going to go by her underlining
because she hit it on the head. The policies does not cover
any loss of life which resulted directly or indirectlv,

subject two of that section, from any violence intentionally
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THE éOURT: That's the case right there.

MR. MICKLER: That's the case right there.

THE COURT: I really think that last instruction
wraps up the case. I think you can get one instruction that
tells the Jury the sole issue in this case isvwhether or not
the death of the decedent resulted from any violence intention-
ally inflicted by another person.

| MR. MICKLER: That's the case at this juncture.

THE COURT: It's the burden of the Defendant to prove
by clear and satisfactory evidence that such occurred and if
you do not so find, then you must find for the élaintiff.

It'é just that simple.

MR. MICKLER: It's just about that simple except
clear and satiifgctory.

THE COURT: Well, I understand that.

MR. MICKLER: Okay.

THE COURT: I just wonder if we couldn't get it
down to that point in one instruction. We can have the usual
instructiOns.

| MR. MICKLER: Sure. I can't see why we couldn't.
THE COURT: Let's see if we can work something out.

MR. MICKLER: That would take care of 3 and 4 at
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MS. CARLBERG: I want to discuss my viewpoint on 5.

MR. MICKLER: This is just my view.

THE COURT: I don't agree with his viewpoint in the
case. This is the whole issue.

MS. CARLBERG: I do with regard to that, but with
regard to going through the.rest of my instructions and saying
they can be left out, I take exception to that.

| yI agree with what you and Mr. Mickler have said with
regard to the sole issue. I think that's been it ali along.

THE COURT: All right. How's this.

/// The Court instructs the Jury that the sole issue
in this case is whether or not the death of the decedent

resulted in any violence intentionally inflicted by another

pérson and unless you find by a clear and satisféctory evidence
that such was the case, you shall return your Verdict in
favor of the Plaintiff.
MR. MICKLER: Um huh.
MS. CARLBERG: Yes.
THE COURT:‘ Is that satisfactory?
MR. MICKLER: Yes, except for that one part.
4 THE COURT: You would want it to read by a prepon-

derance of the evidence?
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THE COURT: But with that exception, you agree
that is a proper staﬁement?

MR. MICKLER: That's a good statement.

THE COURT: I really think that's the case in one
instruction. Why don't I have it tYped up.

MR. MICKLER: That really is the works.

THE COURT: All right. 1In light of that, let's go
on and see if we need -- how many of the-instructions we need.

MS. CARLBERG: That was typed over for number 2?
That's included now. |

THE COURT: That's included in the one you just
wrote.

I suppose you can still be entitled to aﬁ instruction:
as to what intentional means, but do you really think you
need tb tell the Jury what intentional is?

MR. MICKLER: I really don't think so.

THE COURT: If you want to, I will, but it's like
telling them what reasonablebis almost.

MS. CARLBERG: Yes. The more you tell them, the
more confused they get. Just like preponderance or reasonable.

THE COURT: If you want me to, I will, but --

MS. CARLBERG: No.

THE COURT: Well, T will make the aone we inst talled
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about number 1 then and do you have any others you want to have
given, Ms. Carlberg? I haven't looked at the rest of them.
| MS. CARLBERG: I think what I might do is have you

give that definition of intent with the purpose to act in a
certain way or do a certain thing.

THE COURT: 1Is tﬁat ali right, Mr. Mickler?

MR. MICKLER: Yes.

MS. CARLBERG: How about intent is formed in a
person's own mind? |

MR. MICKLER: I guesé that's the only place it could
be formed. It has to be in somebody's mind.

MS. CARLBEﬁG: And Number 1 we still have in?

THE COURT: No. What's Number 1?2

MS. CARLBERG: With regard to contracts.

THE COURT: All right.

MR. MICKLER: You know, with that Number 1, ‘I would

like to, even though I went along with it, the more I think

of it, the thing construed strongly against -- the most
strongly against' the Company, I think.
| MS. CARLBERG: That's a direct quote.
THE COURT: Direct quote, but there is no question
about what this policy.means.

MR. MICKLER: But is it most strongly?
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THE COURT: I think he may have had most.
MS. CARLBERG: That's direct.
THE COURT: 1It's true if you are having trouble:

understanding what the policy is. They are going to question

what this policy means.

MR. MICKLER: Not at all really.

MS. CARLBERG: Hdw can you'have a directly or
indirectly intentionally inflicted by another person?

THE COURT: You think that's difficult of under-~
standing?

MS. CARLBERG: One of the policies.

THE COURT: One of them says directly or indirectly.

MS. CARLBERG: They both do.

MR. MICKLER: I think they do too somewhere up in
the section we are nét arguing about now.

MS. CARLBERG: Both of those bottom sections are

exactly alike.

MS. CARLBERG: So you have got indirectly, intention-
ally which are conflicting.

THE COURT: Let's see if that first part is an issué
in the case. Directly or indirectly.'-is there any question
about that? He was killed by the gunshot wound, nothing else.

That's not an issue in this case. ‘that‘s direct. 1It's about
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as direct as you can get.
MR. MICKLER: I think the instruction 1 though, I

think that's most strongly against the company. I think it

should be construed against the company.

MS. CARLBERG: I will take out most.

THE COURT: Weli}Jthe issue in.the case from which
you extract that sﬁatement; in the first place, it wasn't an
instruction. It's a general statement of principle of law and .|
it's to be appliedehen you find difficulty in det?f@inihg the
meaning of the policy, right. You ¢Qnstrue it against the
company as much as they are the authority of the language.when
there is no question what it‘means.

Why is it necessary to give it?

MS. CARLBERG: Well, it says there are conditions.
there in which it tends to éause a fo:feiture; We are not
talking about proceeds that are in conflict.

THE COURT: We have told them the proceeds causing

a forfeiture, they have got to show by clear and satisfactory

~evidence that such was the case. That has to do with how you

construe the meaning of the policy. There is no problem what
this policy means. 1It's what occurred.
MS. CARLBERG: Judge, I think this talks about a

forfeiture clause in that case. I have got the case with me.
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THE COURT: I understand that.

MS. CARLBERG; That's what we have got here.

THE COURT: I understand that and when you try to
determine what the forfeiture clause means, then you construe
the policy is against the company. But we are not trying to
determine what it means. We are trying to determine what
happened and there is a difference and we have aiready said
to the Jury that it's up to them to prove by clear and

convincing evidence this is what happened. Do you see what

I am saying?

MS; CARi.BERG: I do.

THE COURT: That's a rule of construction; I am
going to refuse number 1.

MS. CARLBERG: Do you think the Plaintiff is
entitled‘to have any instructions at all with regard to when
forfeitures are involved?

THE COURT: I think you got it in one.

MS. CARLBERG: Could I note my exception then?

THE CQUﬁT: I am not going to rule as to any

instructions at all. If you want an instruction, I'will rule

on it.

MS. CARLBERG: Well, with regard to one, I object

to it being stricken entirely because I would like to have an
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instruction with regard to something, letting the Jury know
'thAt when you are talking about a forfeiture because of some-
thing that happened. 1It's not as if we were talking about’
the insured being the aggressor which is what you find in ﬁhese
cases in Virginia. I can see not'having an instructionnwith
regard to that. |

But here you have got an Insurance Company that
wants to make a forfeiture and the events are entirely outside
of what the insured did other than walk across the street.

THE COURT: That's why we said we have got to prove
it by clear and convincing evideﬁce.

One is refused. I will have to retype it with that
last part taken off.

Now, we want to make the one we discussed Number 3.

“We will make that Number 3. And you have already noted your

exception to the use of clear and satisfactory, Mr. Mickler.

MR. MICKLER: Yes, indeed, Your Honor.

.  MS. CARLBERG: So, right now, ail we have in is one
instruction and that's Number 3?
THE COURT: Well, we have 2 —-- what intentional is.
That's being retyped..
MS. CARLBERG: Okay.

THE COURT: Now, do we need 3 when he has conceded it
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was accidental? ‘Within the meaning of your initial burden?
MS. CARLBERG: No, I guess not.
THE COURT: Okay. It's the same thing with 4. He has
conceded that too, hasn't he?
MR. MICKLER: That's right.
MS. CARLBERG: I don't think to the Jury he has,
Your Honor. I believe that they have got -- well, if they
don't understand clear and satisfactory.
THE COURT: Clear and convincing.
‘MS. CARLBERG: No. I think you said clear and
satisfactory. I said convincing and it's clear and satisfactory
evidence on Number 3. |
MS. MICKLER: Clear and satisfactory evidence.
THE COURT: Let me make sure that's correct;
Well, when we tell the Jury that the only issue in
the case is whether or not this is it, I don't know how they

can be confused by that.

L// ' MR. MICKLER: They're not exactly fools, at least

the Jurors around here.

MS. CARLBERG: This is a tough Jury I unders;and -
this Jury that's been impaneled.

THEVCOURT: Clear and satisfactory is correct.

Threc is withdrawn, four is willdrawn, five is with-
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drawn.

MS. CARLBERG: Did you do 5 réther ﬁhan -- in other
words, you are going to take it out because it is concerning
accidental?

THE COURT: He says that's no longer an issue.

MS. CARLBERG: Does the Jury know thaté

THE COURT: I will get ready to tell them that the
only issue in the case is whether or not it resulted so and so.
I don't know how you can make it any clearer than.that.

MS. CARLBERG: But, Your Honor, we have here the two

words -- all right. They are going to decide whether it was

intentional or not.

THE COURT: That's right.
MS. CARLBERG: The or not is accidental?

THE COURT: What does that instruct. The Court

instructs the Jury that the sole issue in this case is whether
or not the death of the decedent resulted in any violence
intentionally inflicted by another person and unless you find
by clear and satisfactory evidence that such was the caSe,.you
shall return your verdict in favor of the Plaintiff.
Now, that means to me unless they find 6ut, you win.
MS. CARLBERG: I like that instruction. I agree

with that except that we have talked about accidental and we
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1 Have talked about external and violence and I am just wondering
2 with only that one instruction, if the Jury is going to forget
3 about those other terms and just talk about that, because if
4‘//it's not intentional, it's got to be accidental.

5 MR MICKLER: That's why you win.

6 THE COURT: That's the point.

Vi MS. CARLBERG: Do they know that?

8 MR. MICKLER: They don't know anything other than

9 that because they never heard the conversations between the
10 || three of us on the argument of the law.

11 THE COURT: That's right. They never heard all that
12 static.

13/// Well, we can go ahead and say that itfs your bufden
14 to prove that it was violent external and accidentai and that
15 if you prove it's violent and external, then there is a

16 presumptibn that it was accidental. We can go throﬁgh all

17 that and you have to prove that by a preponderance.of the ev-
18 idence.

19 Mr. Mickler is saying that he is willing to concede
20 that gnd’say that it comes down to whether or not he has made
21 ‘out his affirmative defense. If he hasn't made it out, the

29 case is over.

23/// | MR. MICKLER: See, what T am saving to yog_ls thie,
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A gunshot wound is rathér direct and to the point depending
where it hit you. But regardless, it's vefybdirect. It's
external.

.THE COURT: 1It's violent.

MR. MICKLER: It's violent and because of these three
facts, it's now considered accidental by a presumption.
’ THE COURT: That's right.

~MR. MICKLER: Now, I cannot go further thanbthat.

‘That came out very clearly on the motion and I cdncede one
hundred percent. I ém no& over just to this.one little
‘section here, was it, the violence intentionally inflicted
by another person.

Now, that's my defense at this point.

MS. CARLBERG: I agree with it.

THE COURT: Do you feel like you are being ﬁrapped?

MS. CARLBERG: WNo, I don't feel like I'm being
railroaded. I would like to reserve my right to come back
with regard to Number 5 depending on what other instructions
we come up with because I think, in other words --

THE COURT: I don't think you need to in light of

the instructions we agreed on. I don't think you need 3, 4,

5, or 6, but if you want them, I will give them, but I will

have to change the instruction we agreed on because if I give
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those, then there is another issue in the case.
MS. CARLBERG: I understand that.
THE COURT: Then there are two issues. One is whether

or not it was violent external and accidental and two, whether

“it was an intentionally inflicted wound.

MS. CARLBERG: My point was that if they find it was
intentional, then they are going to find it was not accidental.

THE COURT: If they find it's intentionally inflicted,

- that's the end of it because that's an affirmative defense.

What we have done is, say you don't even have to
prove your case. If they don't accept his_defense, then you
win.

MS. CARLBERG: I know that. I understand that.

THE COURT: Does that make you uneasy?

MS. CARLBERG: Okay. Let's go on. What are you

going to do with Number 77

MR. MICKLER: What about 6. That should be out too,
I mean on the same basis. I don't care.

MS., CARLBERG: Yes, okay.

THE COURT: Okay. Seven. Do you object?

MR. MICKLER: No objection to 7. I mean, it's a

general instruction. Failure to produce a material witness.

I don't know who he is.
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MS. CAﬁLBERG: I don't know either. Nobody does.

THE COURT: Why do you want 7. Have you read the
recent case. If you both ask me to give it, I don't think
it's appropriate to this case.

MS. CARLBERG: I think we have an uﬁknown here..

THE COURT: Who is the missing witness?

MS. CARLBERG: The man who did it.

THE COURT: Who gets the benefit of thevpresumption,
you or him?

MR. MICKLER: It's good for me, but okaf.

THE COURT: Whose burden is it to proauce the missing
man?

MS. CARLBERG: I think it's his.

MR. MICKLER: Okay with me if you wantvto give it.

THE COURT: All right, okav.

Well, I can see what you are saying, okay. I will
be very surprised if he can find anybody to come in and say
I shot him.

MR. MICKLER: Yes, I waive the 5th.

MS. CARLBERG: We have been unsuccessful in this.

case in who knows the man who shot him.

THE COURT: How about 8. You don't need 8, do you?

TN~ v o
L2ANAILI AL EINAT o WO o
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THE COURT: I knew we would boil this thing down.

MR, MICKLEﬁ: I am upset because I am usually easy
to get along with. |

THE COURT: 1It's real;y -~ there's just one issue
in this case.

MR. MICKLER: Really. That's how I looked at it
from the beginning.

| MS. CARLBERG: So, we jﬁst have 3 and 7.

THE COURT: 2, 3, and 7.

Intent means with the purpose or deterﬁination to
act' in a certain way or do a certain thing.

MS. CARLBERG: What are we going td_do withvyours?

MR. MICKLER: We haven't gotto that point yet.

THE COURT: All right. You don't need A. You

havé already éonceded that.
MR. MICKLER: Withdrawn.
THE COURT: B. You are entitled to B.
MR. MICKLER: Okay. That one I do want.
THE COURT: Any objection to B?
MS. CARLBERG: No.
THE COURT: Okay. What does C say.
MS. CARLBERG: I don‘t know what it means.

4L COURT: We don't want to go into that question
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of wisdom of law.

MR. MICKLER: Well, I don't want them to. This one
is in, isn't it or this is.

THE COURT: B is in. A is withdrawn.

I will give D eut I won't give C.

MR. MICKLER: Okay. I just didn't want them to go
bouneing around tﬁe question. If I was drawing that policy,
I would do it this way or if I was the lawyer, the Judge, I
certainly wouldn't buy that.

THE COURT: I wil; give D. Do you have any objection
to.D Ms. Carlberg?

MS. CARLBERG: No objection.

E is out because of our agreement with regard to
aeeidental and everything else?

MR. MICKLER: No. This one will stay in because you

have to give effect to every provisien of it.

THE COURT: Oh, no. If you put that in there,vI
will have to give hers. We embodied the provision. That's
an issue in the instruction.

‘ MR. MICKLER: All right, sir.
THE COURT: 1In other Qords, you could euggest by

that --

z ST T T B
R. MICKLER: Withdrawn.
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MS. CARLBERG: I think F is in~--
MR. MICKLER: F should ao out;

THE COURT: Okay. G is refused.

MR. MICKLER: G is refused.

THE COURT: Do you want me to make it
MR. MICKLER: feg, I object té it.

THE COURT: All right. Did you ob | .~

Carlberg?
'MS. CARLBERG: Yes, I did.  Is G
THE COURT: Refused.
H, now that's got that indirectly
MS. CARLBERG: I think -- »
MR. MICKLER: That is embodied in '
instruction,

THE COURT: Okay. We are home frec- .
MR. MICKLER: Okay. Let's see wi-*
THE COURT: For the Plaintiff, I h-~ .

Numbers 2, 3 and 7. For the Defense, I have i ..

Are there any other instructions you -
now. We agreed, did Qe not, that the verdict =,
includevthé amount in controversy so e 1- - '
instruction?

MR. MICKLER: That's correct.
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'MS. CARLBERG: Yes.

THE COURT: All right.

MR. MICKLER: 2, 3, and 7 --
MS. CARLBERG: And B, D.

MR. MICKLER: B and D. Okay.

(Recess for lunch)
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INSTRUCTION NO. _ /

As insurance contracts are prepared by the insurance company,

conditions therein intended to cause a forfeiture are to be

construed most strongly against the company.

Standard Accident Ins. Co. v. Walker, 102 S.E. 385




INSTRUCTION O, 2

"Intentionally" means with a purpose or determination to act
in'a certain way or to do a certain thing., Intent is formed in a

person's own mind,




INSTRUCTION NO. _ R |

'-"Iqten;ionally" means with a‘purpose or determination to act
in a certain way or to do a certain thing. éx;—is formed in a person's
own mind. Unless the defendant identifies thé person and shows
that he acted with such purpose of determination, then you must find

_for the plaintiff.

State Farm Mutual Automobile Ins. Co. v. Miller, 194 Va. 589, 74 S.LE.2d 145 (1953)
46 C.J.S. 1107
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INSTRUCTION NO. _~ 2

. The Court instructs the jury that an accident is "an event
‘that tdkes place without one's foresight or expectation; an undesigned,
sudden and unexpected event; chance; contingency, often;

an undesigned and unforeseen occurrence of an afflitted or unfortunate

character, casualty, mishap; as, to die by accident".

Wooden v. John Hancock Mutual Life Ins. Co., 205 Va. 750, 139 S.E.2d 801 (1965)




P

IRSTRUCTIUN NG,

The Court insfructs the jﬁry that the sole issue in this case
is whether or not. the death of the decodent resulted from any violence
intentionally inflicted by another person, and unless you find by clear
and satisfactory evfdence that such was the case, you shall return your

verdict in favor of the plaintiff,
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INSTRUCTION NO. j

When death by external and violent means is proven, presumption

'arises in favor of the beneficiaryofmadcident policy that death was
accidental and the jury is required to find for the beneficiary unless

there is evidence sufficient to justify another conclusion.

Life & Casqalty Ins. Company of Tennessee v. Daniel, 209 Va. 332, 163 S.E.2d 577 (1968)
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‘INSTRUCTION NO. 2
Whether or not the occurrence is accidental is to be vigwed.
- from the ﬁiewpoint of the insured, George Huff, and you must
:ﬁfihd in favor of the beneficiaries unless there is evidence to

show that it was within his reasonable anticipation and foresight

to have been shot.

Férm Bureau Mﬁtual Automobiie Ins. Co. v. Ha
_ . . V. mmer, et al, 177 F.2d 793 (1949
quden_v. John Hancock Mutual Life Ins. Co., 205 Va. 750, 139 S.E.2d 801 (1365)
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INSTRUCTION NO. ‘; '

A killing is an accidental killing by violence for wﬁich
the company is iiéblé under its policy. In the absence of any
provision in thé policybrelieving it in sﬁch a case, the company
is clearly liable by the great weight of authority.

Excepted accidents or injuries must be definite and capable

of being identified as in the excepted class.

Standard Accident Ins. Co. v. Walker, 127 Va. 140, 102 S.E. 585 (1920)
Blunt v. Fidelity & Casualty Co., 145 Cal. 268, 78 P. 729
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INSTRUCTION NO. Z _

The.unexplained failure of a party to produce a material
witness raises a presumption that the testimony of such witness
lwould have been adverse to the party thus failing'to produce him.
The presumption may be rebutted by the party explaiﬁing the absence
of the witness and showing that he has been unsuccessful in procuring

his'presehce despite diligent efforts made in good faith to produce

the witness.

Doubles, 10.10; Failure to Produce Material Witness
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INSTRUCTION NO. Z

7 The term "pfeponderance of the evidence" does not necessarily
néanwfhe greater number of witnesses, but means the greaterlﬁeighf
v of all the evidence. It is that evidence.which is most cdnvincing
- and satisfactory to the minds of the jury. The testimohy of one
witness in whom tﬁe jury has confidence may constitute a

preponderance.

Doubles, 11.01; Preponderance of the Evidence




INSTRUCTICN NOC. /7

The Court instructs the jury that the burden aof proof is on the
plaintiff to make out and prove to the satisfaction of the jury, by
the pfeponderance of the evidende, evefy material fact necessary to
place upon the defendant liability under the insurance policy, and
if the jury, after cohsidering all the evidence in the case both
for the plaintiffs and the defendant, believe that the plainﬁiffs

have failed to do this, then they must find a verdict for the

defendant.

Bowman vs lst Natignal : _ Warner vs lhite
115 va.uL63, 475 149 va. 177, 191
B0 SE 95 140 SE 128

PO S L SN
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INSTRUCTIGN NO. ﬁ

The Gourt instructs the jury that your verdict must not be based in
mhale or in_pért upon surmise, conjecture or sympathy for either
of the parties, but must be based solely upon the evidence and the

instructions of the court.

Bargley vs. Virginia Ry. Co.
155 va. 340, 348 o
78 SE 2d 6396, 701




D
INSTRUCTIGN NO. C:/

The Court instructs the Jury that they arevnot to guestion the.
wisdom of the law as embodied in the Court instructians tg you,
and you are instructed to follow the lauw as setforth in the

instructions in weighing the eVidence and arriving at your verdict.

88 C.J.S. Trial 297, Page B08




INSTRUCTICN NO. /£>

The court instructs the jury that it is the function of the jury

to deterﬁine the facts from the evidence and to reach a verdicﬁ by
applying thereto the law as it is contained in the instfuctiuﬁs_o?

the court., It is the duty of the jury to consider the instruéfions
of the court as a whole and in the light of the,evidence'épplicable

to the issues ﬁresented.

Wests' Virginia Jury Instructions # 10.01




—
INSTRUCTICN NC. £

The court instructs the jury that the plaintiffs in
these actions can recever anly upan the tontracf as'evidenced-by
the policies of insurance introduced into evidence in this cause, -
and you must give effect to each ahd evefy pravision and
stipulation thereof, and you have noﬁrigﬁt to disregard any part
of the policies upon any fheory_or gpinion of yours that it ought

to have been different from what it is.

81-109 Michie Va. & U.Va. Instructions.




Metraopag
165 va,
183 SE
west Va

INSTRUCTION NO. F

The Court instructs the jury that where the beneficiaries of an

.ac;idenﬁ life insurance policy seek to recover an the policy, they

have the burden of bringing themselves with in the terms of the

policy.

litan Life Ins. Cao. vs. K
s _ . ?upel
241

-W. Va Digest Key 64A




INSTRUCTION NC. C;

The Court instructs the jury that where evidence was presented
and'where no evidence was presented contrary thereto, that upaon
the undisputed facts the jury is instructed not to theorize as tc

what the law would be, if the facts were different.

Maryland Casualty Us Hoge
153 va. 204, 209
145 SE 448,445




INSTRUCTION NO. !45/

‘The Court instructs the jury'that'if, fram all of the evidence
preéenteﬁ in this cause, you believe that the deceaéed, George Huff,

died, directly or indirectly, from violehce intentionally inflicted

by another persan, then you must find your verdict in favor of the

defendant, Citizens Home Insurance Company.
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INDUSTRIAL INSURANCE—NON-PARTICIPATING—REGULAR PREMIUM CLASS
WHOLE LIFE POLICY—PREMIUMS PAYABLE FOR LIFE—INSURANCE PAYABLE AT DEATH
LOSS OF SIGHT OR LIMB BENEFIT—LOSS OF LIFE BY ACCIDENT BENEFIT

- PLAINTIFF'S EXHIBIT KO

. SCHEDULE REFERRED TO IN THISPOLICY  ~ = 77 ]
5 S | POLICY NUMBER DATE OF ISSUE WEEKLY AMOUNT OF DIST. /7 DEBIT
22 LlY | A#0. DAY 1R PREMIUM INSURANCE ;
‘ /] </ /

) TAL190294T B/13/74 1,74 Gl, w00 6L 242
Gl . . ’ NAME OF INSURED / ﬁé / 7 ) élgﬁgw DAILBYEH?FSI{P'ITAL APPLICABLE
Q ' MEF (;{-052157 ~ 56 1 NGNE ONLY AS A

N\ " | NAME OF BENEFICIARY d AGE WEEKLY

: | NELSON MARLE 26 NONE no. 01 )

vy L ]

V. | /,M( Z{W, Yihoit. +f 1OOC =

% THE CITIZENS HOME INSURANCE COMPANY, INCORPORATED, WILL PAY at the death of the Insured the amount
9 due hereunder, subject to all the conditions, provisions, and privileges set forth in this Policy; provided, howevcr, that no liability
‘under any provision of this Policy is assumed by the Company prior to its Date of Issue, nor until the initial prer.ium on this Policy
is duly paid, nor unless on the Date of Issue of this Policy and its delivery to the Insured, the Insured is alive aid in sound health.

PAYMENT OF THE CLAIM will be made to the Beneficlary promptly upon the receipt at the Home Office 0" due proofs of the
death of the Insured made in the manner of, to the extent of, and upon the blanks furnished by the Company, said j:roofs to be accom-
panied by this Policy while in force and the Receipt Book belonging hereto.

FACILITY OF PAYMENT: If the Beneficiary does not surrender this Policy and the Receipt Book belongin; hereto, with due
proof of the death of the Insured, within sixty days after such death, or if the Beneficiary is the estate of the Insured, or is a minor,
or dies before the Insured, or is not legally competent to give a valid release, the Company may make payment .f _the proceeds of
this Policy to the Insured’s executor or administrator or to any relative by blood or connection by marriage of the Insured, or to
any person appearing to the Company to be equitably entitled thereto by reason of having inourred expenses fo- the }minteqance,
medical attention or burial of the Insured. :

PAYMENT OF PREMIUM: The consideration for this Policy is the payment of the premium stated in the Schedule on the froat
page hereof which it is agreed shall be paid in advance to the Company or to its authorized representative on or before each Mon-
day during the continuance of this contract, If for any reason the Agent shall not call for the premium when due, it shall be the
duty of the Policyholder to bring or send said premium to the Home Office or District Office of the Company.

GRACE PERIOD: A Grace Period of four weeks (28 days) shall be granted for the payment of every premium after the first,
L during which time this Policy shall remain in force subject to its terms; but should any premium
remain unpaid after noon of the 28th day of said period f grace this Pelicy shall lapse and be-
come of no value except for the non-forfeiture benefits.

ENTIRE CONTRACT: This Policy, including all matte: printed or endorsed on this and the
following pages, and the application for same contain thc entire contract between the parties.
Its terms cannot be waived by any agent and cannot be changed except by endorsement hereon
signed by the President or Secretary.

IN WITNESS WHEREOF, the said Citizens Home Insurance Company, Inc., has by its President
and Secretary executed this contract on the date named in the Schedule.
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GUIDENTAL DEA 'H AND DIiSABILITY BENEFITS:

g SR ——
ART 1=LOSS OF I..FE BY /.CCIDENT BENEFIT. 1f the Insured,
ter attaining age 10 and pricr to attaining age 60, sus,;ains bodily
jury_solely thro ~aternal o iolent and accidental means, resulting

rectly and independcntly of a.l other causes in the death of the In-
red within sixty days of the date of such bodily injury, the Company,
on receipt of due proof thereo?, will pay in addition to the Amount of
surance due under this Policy and subject to the provisions of _this
licy, a Loss of Life by Accident Benefit equal to the Amount of In-
rance which would otherwise be payable under this Policy, except
provided below under Part 3—Exclusions and Limitations.

ART 2—~LOSS OF SIGHT OR LIMB BENEFIT. The Company
pall pay to the Insured an amount equal to the Amount of Insurance as
ated jn the Schedule hereon, subject to the Exclusions and Limitations
t forth below, upon receipt at its Home Office of due proof showing
at, prior to attaining age 60, the Insured has lost totally and perma-
ntly the sight of both eyes, or has sustained the loss of both hands by
verance at or above the wrists, or both feet by severance at or above
e ankles, or one hand by severince at or above the wrist and one foot

severance at or above the anlle. The Company shall pay an amount
ual to one-half the Amount o’ Insurance, subject to the same condi-
ons, if the Insured has sustait ed the loss of one hand by severance
bove the wrist or the loss of on: foot by severance al.ove the ankle. In
ther event, no further premiums shall be requirec after receipt of
ich proof and this Policy shall 1 e endorsed by the Coinpany as a Paid-
p Policy under its terms and provisions, excluding the benefits for
ss of Life by Accident and Loss of Sight or Limb.

RT 3—EXCLUSIONS AND LIMITATIONS. The Company shall
t be liable for payment under Part 1—Loss of Life by Accident if the
emiums on this Policy are in default beyond the Grace Period, nor if
is Policy is not in full force : ¢ the time of the accident and at the
e of said death otherwise tha: by virtue of any Non-forfeiture Pro-
sion or Paid-Up Insurance by virtue of the Loss of Sight or Limb
enefit. Nor does this Loss of Life by Accident Benefit (Part 1) cover
ss of life caused or cootributed to by: (1) bodily or mental infirmities
disease in any form or medical or surgical treatment thereof; or (2)
\n-stroke or infection; or (3) the inhalation of gas, voluntarily or
herwise; or (4) the taking of any kind of poison, drug, or sedative,
luntarily or otherwise, ‘

The Company shall not be li: ble for the payment under Part 2—
ss of Sight or Limb if (1) any part of such loss occurred either prior
the Dite of Issue of this Policy or as a result of disease contracted
injury sustained prior to said date; (2) nor if the premiums on this
icy are in default beyond the Grace Period; (3) nor if the Insured
s not survive such loss by thirty days.

The Loss of Lifoaiimdbaidaniand Loss of Sight or Limb Benefits re-
r-ed to above shall not be pay.ble if the Loss of Lifec by Accident or
s of Sight or Limb is caused by or contributed o, directly or indi-
WI) self inflicted TAyuTY O SeIT dTsiruc-
n, whether sane or insane, or any attempt thereat; '(2) violence

. .

1 adionally or from any violation of crim-
sl law by the Insured; {3) operating or riding in or descending from
- kind of aircraft if the Insurcd is a pilot, officer, or member of the
«w of such aircraft or is giving or receiving any kind of training or
~truction or has duties aboard such aircraft or duties requiring descent
«refrom; (4) riot, insurrection or war, declared or undeclared, or any
i attributable thereto, whether or not the Insured is in Military, Naval,
Air Service. (5) Nor do these Benefits cover any loss of life or limb -
eyesight sustained in consequence of the Insured’s being intoxicated
under the influence of any narcotic unless administered on the advice
a physician,
CONTESTABILITY: ‘T'his i'olicy shall be incontestable except as
herwise expressly provided by law after it has been in force during
¢ lifetime of the Insured for two years from its Date of Issuc except
v non-payment of premiumy, aid except as to the conditions set forth
the provisions entitled “Loss of Life by Accident Benefit” and “Loss
Sight or Limb Benefit.”

HANGE OF BENEFICIARY: With the consent of the Company

d while this Policy is in force, the Beneficiary hereunder may bea-

. ,o B
anged by executing the Compainy’s presc;” " form thercforand- for
arding same, with this Policy, to the Ilo Oflice of the Company.
wh ehane shall Be Wl onle when endorard on thin Polley by the
oSy

PIREVIOUS INSURAINCE: The Comnpany assuines no risk under
this Volicy if there is in force on the date hereof previous insurance in
this Company on the life of the Insured unless the existence of such pre-
vious insurance is admi ted in the Applicatiop herefor or endorsed on
this Policy by the Company. Should such previous insurance exist, the
Company will return the premiums paid on this Policy.

WAR: Death of the Insured as the result of war, declared o- unde-
clared, or any act attributable thereto, or death resulting from the
special hazards incident to service in the Military, Naval, M ‘tchant
Marine, or Air Forces of any country if the cause of death occurs while
the Insured is in such service and such death occurs either while in
“such service or within six months after termination of same, a;e risks
“not assumed under this Policy. If death occur under such conditions,
the liability hereunder shall be limited to an amount equal to tie pre-
miums paid hereon,

WHEN POLICY IS VOIDABLE: Subject to the incontestability pro-
vision, if within two years prior to the Date of Issue of this Policy, the
Insured has received institutional, hospital, medical, oi surgica: treat-
ment or attention, and the Insured or any claimant under the Policy
fails to show that the condition occasioning ruch treatment or a tention
was not of a serious nature or was not mate:ial to the -isk; or if prior
to such Date of Issue the Insured has been rejected foc life in:urance
by this or any other insurer, if shown by thc Company that knowledge
of such rejec ion would have led to a refusa: by the Cumpany to issue
this policy; tien, in any such case, this polic shall be voidable by the
Company un) 'ss reference to such institutiona , hospital, medical or sur-
gical treatmc it or attention, or such prior rejection is endorsed on this
Policy by th¢ Company; provided, however, that this Policy slall not
be voidable ! ecause of .bsence of endorsemcnt referring to any infor-
mation which was disclosed in a written application for this Policy. If
this Policy d :es not tak: effect or is voided by the Coinpany, tue pre-
miums paid 1 ereon will be returned.

LIMITATIONS OF INSURANCE: Subject to the p:ovision «ntitled
“Incontestabi; ty,” the coverage provided by this Policy is lim.ted to
one-half of t! e amount otherwise payable should the I: sured die from
apy pulmona y, bronchial, tubercular, kidney, liver, o; heart cisease,
hypertension, ipoplexy, epilepsy, diabetes, alcoholism, cai cer, or cerebral
hemorrhage if such disease or ailment existed during th: first year fol-
lowing the Date of Issue.

If the Insured dies by his own hands, whether sane or insane, or at
the hands of the Beneficiary, or dies as the result of fighting, or as the
result of any violation of the laws of the land, or as a result of being
under the influence of alcohol, or from insanity, or from venereal dis-
ease, however incurred, the liability of the Company, subject to the
provision entitled “Incontestability”, is limited to an smount equal to
the premiums paid on this Policy; as death from any such cause is a
risk not assumed hereunder by the Company.

(Non-Forfeiture Provisions are on Page 4)
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ASH SURKENDER VALUE: After this DPolicy has been in force
with all due premiums paid for at least five full years from the Date of
Issue, it may be surrendered for a cash value in accordance with
Table B, provided iritten application and surrender of this Policy
snd the last Receipt Book belonging hereto are made within sixty days
after the due date of the first premium in default. Payment of any cash
value may be deferrcd at the discretion of the Company for a period
rot to extted six months. All liability of the Company hereunder shall
(-ase upon the payment of any cash surrender value.

- AID.UP TERM INSURANCE (AUTOMATIC OPTION): In the
cvent of default beyond the Grace Period in any premium payment after
pvemiums have been paid for tiie minimum period specified in the Table
0. Paid-Up Term Insurance Values, the amount insured shall be au-
o .aatically continued in force without the Loss of Eyesight or Limbs
B. aefit, and Loss of Life by Accident Benefit, effective as of the due date
of the first premium in defauli, and continuing for the term stated in
the Table of Paid-Up Term Insirance Values, at the expiration of which
period, unless the dcith of the Insured has occurred therein, all lia-
bility of the Company shall cease.

BASIS OF CALCU..ATION OF NON-FORFEITURE VALUES:
Gne values used in <etermininz benefits shown in the tables are cal-
culated by ihe Standard Non-Forfeiture Value Method on' the basis of

voasial

the following assumptions: (1) Mortality according to the Commis-
sioners 1961 Standard Industrial Mortality Table except that the rates
of mortality assumed in calculating any extended term insurance are
according t» the Commissioners 1961 Industrial Extended Insurance
Table; (2) Interest ra.e at 3% % per annur:; and (3) Deathy during
any policy vear occur at the end of that ycar. The Non-Furfeiture
Values und: r this pol:y are equal or greatcr than the miniium re-
quired by tl ¢ Standarc Non-Forfeiture Law.

Values s .own in th: tables are for completed policy years, und pro-
portionate : llowance “vill be made for premiums paid for fractional
part of a ye.r. Values for policy years beyond those shown wili be fur-
nished upon request.

The Ben fit for. Lo:s of Eyesight or Limb provision and the Loss of
Life by Acc dent Bene.it provision do not affect the values used in de-
termining t! ¢ Non-Fo feiture Benefits and do not apply to any insur-
ance provid d under 1.e Non-Forfeiture Provisions.

If applic ition for -ash surrender is made later than 60 dnys after
the date of « efault ani while this policy is continued as Paid-Up Term
Insurance, t ¢ amount of the Cash Surrender Value shall be the net
single .premi im at the «ate of surrender for such Term Insurance; pro-
vided, howd ver, that 1ie amount of the Cash Surrender Value within
thirty (30) Jdays after any policy anniversary shall be the n-t single
premium on such anniv :rsary for any existing Paid-Up Term Iusurance.

ENDQRSEMENTS




INCORPORATED IN 1915 UNDER THE LAWS OF VIRGINIA

H:iREBY INSURES the person named as the Insured in the Policy'S hedule, subject to all the provisions, con-
ditions, exclusions and limitations of this Policy, against (Part 1) loss of life through accidental means, against
(Part 2) loss of sight or limb from injury or disease, and (Part 3) the C mpany will pay an additional benehit for
injuries received while riding as a fare-paying passenger on a public ¢ »nveyance.

CONSIDERATION, DATE OF ISSUE, PERIOD

THE CONSIDERATION for this Policy is the payment in advanc: of the Premium specified in the Policy
Schedule, and of rhe representations in the application herefor. The . ate of issue shown 1n the Schedule is the
effective date of this Policy, and the Company assumes no liability prior to said date, nor unless on its date and
delivery the Insured is alive, in sound health and free from bodily inji ry or disease. This Policy is issued for a
period of one week to commence on the date of issue, beginning and end ng at twelve o’clock noon, standard time,
of the place where the Insured resides.

T

~43

B4

AT

AL

GUARANTEED RENEWABLE AND NON-CANCSELLABLE TO AGE 65
OR PRIOR CLAIM

THE INSURED :hall have the right to continue this Policy in force until the policy anniversary immediately
following his sixty- fourth birthday by the timely payment of each weekly premium shown in the Policy Schedule,
except where a loss occurs as herein provided. - : : ‘

'.j A
~ N

| S ondle

PREMIUMS PAYABLE WEELLLY

THE PREMIUM specified in the Policy Schedule is due on Monday of -:ach week and shall be paid in advance to
the Company, or to its authorized representative, on or before each Monday during the continuance of this con-
tract. If any premi:im shall remain unpaid at the expiration of the Grac. Period hereinafter provided, this Policy
shall automatically lapse and all premiums paid shall be forfeited to tlie Company. _

GRACE PERIOD

A GRACE PERIOD of four weeks (28 days) will be granted for the payment of each premium falling due
after the first pren.um, during which Grace Period the Policy shall continue in force, subject to its terms. If
any premium be not called for when due, the Policyholder shall bring or send said premium to the Compar.y’s
Eome Office or one of its District Offices. If loss of life, limb or eyesizht occurs within the Grace Period any
overdue premium will be deducted from the amount payable.

IN WITNESS WHEREOF, the said Citizens Home Insurance Company, Inc.,
has by its President and Secretary executed this contract on the date named in the

Schedule. :

A7 L.

SECRETARY.
PRESIDENT.

INCREASING PRINCIPAL SUM INDEMNITY FOR L -EATH BY
ACCIDENTAL MEANS, FOR LOSS OF LIMBS AND SIGHT, AND
DOUBLE INDEMNITY FOR SAID :.OSSES WHEN DUE TO SPECIFIED
TRAVEL ACCIDENT, ALL AS DEFINED AND LIMITE:) HEREIN.

FORM A--ED. 10-61
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BENIITTE

0 1 LS OF Ll BY ACCIDEMT, The Citizens
ome Insurance Company, Ine,, will pay to the Beneficiary, if
ing, the principal sum specified on the fourth page hereof,
mediately upon receipt of due proof of the death of the
sured as a result of drowning or bodiry_@)‘ixgy effected solely

violent, external and accidental means as évidenced by a
sible contusion or wound on the exterior of the body, except
the case of drowning or internal injuries revealed by an
topsy, and if such drow ning or bodily injury of the Insured
a direct, independent znd proximate cause of the death of
e Insured within ninety days from the date of the injury.

RT 2—LOSS OF SIGHT OR LIMB. The Company
ill pay to the Insured if he has suffered any losses set forth
low solely as a direct and proximate result of disease con-
acted after or injury sustained after the effective date of this
licy, upon surrender of this Policy while in force and the
ceipt book belonging hereto, the sum set opposite such loss

follow: :

Loss of Both Eyes............. The Principal Sum
Loss of Both Hands. .......... The Principal Sum
Loss of Both Feet............. The Principal Sum

Loss of One Hand and One Foot . The Principal Sum
Loss of One Eye and One Hand. . The Principal Sum
"Loss of One Eye and One Foot..The Principal Sum
Loss of One Hand. . .One-half of the Principal Sum
Loss of One Foot....One-half of the Principal Sum
Loss of One Eye. .. .One-half of the Principal Sum

The loss of hand or foot means the loss by severance of such
b at or above the wrist or ankle joint. The loss of an eye or
es means the permanent loss of the sight thereof. No phy-
cal impairment existing prior to the date of this Policy shall
taken into account in determining whether the Insured is
titled to a benefit for loss of sight or limb herein provided.

Upon the occurrence of any of the above losses, the Policy
all expire. Only one of the amounts so specified, the largest,
ill be paid for loss of life, limb, and sight resulting from one
cident and upon the payment of the amount provided herein
r such loss the Company’s liability hereunder shall be fully
scharged.

PROVISTONS

PAICE 3 ADDITIONAL, BENERET FOR
RECEIVED ON COMMON CARRIERE,
Company will pay ;1 amount equal to the ame unt otherwise
payable for such loss if the loss of sight or limb or the 'oss of
life by accidental means, as above provided, is 1 direct result
of an injury received while the Insured is ric ng as - fare-
paying passenger inside of a taxicab, streetcar. bus, triin, or
airplane (or other vehicle), operated bv a common carrsr as a
public conveyance and if such loss occurs with: 1 ninet: days
from receiving such injury. '

INJURLES
boaddition the

PART 4—EXCLUSIONS AND _LIMITATIONS This
Policy does ot Taver Toss of life caused or cont ibutec to by:
(1) bodily or mental infirmities or dise"se in any form o - medi-
cal or surgical treatment thereof; or (2 sunstroke or infzction;
or (3) the inhalation of gas, volunta:ily or otherwise: or (%)
the taking of any kind of poison, volvntarily or other vise.

This Pollcy does not.cover. any. loss of life, or limb, >r eye-
sight, w 't, Which result‘ . directly or indir - ctIy, (1) from <elf de-
struction, whether sane or insane, or 2ny attemnt therc at, (2)
from any violence intentionally inflictrd by ano* er per: :on, or
f;o;{;ny violation of criminal law-b:" the Ins: red, (3! from
operating or riding in or descending fr >m any k nd of :ircraft
if the Insured is a pilot, officer, or mer ber of the crew ~f such
aircraft or is giving or receiving any kird of training or ! »struc-
tion or has any duties aboard such aircraft or duties re« uiring
descent therefrom, (4) from riot, insur-ection or war, d clared

- or undeclared, or any act attributable thereto, v-hether or not

the Insured is in Military, Naval or Air Servic, excey t that
where the loss or injury occurs on land and w thin the con-
tinental boundaries of the United States of Amrerica annd not
on a boat, ship or other watercraft, wherever ocated. there
shall be paid one-fifth of the amount of the app’icable enefit
stipulated on this Policy. (5) Nor does this Po! cy cov:r any

. loss of life or limb or eyesight sustained in consc quence of the

Insured’s being intoxicated or under the influence «f any

‘narcotic unless administered on the advice of a physician.

REQUIRED PROVISIONS

1. ENTIRE CONTRACT; CHANGES. This Policy,
cluding the endorsements and the attached papers, if any,
nstitutes the entire contract of insurance. No change in this

olicy shall be valid until approved by an executive officer of
e Company and unless such approval be endorsed hereon or

tached hereto. No agent has authority to change this Policy
waive any of its provisions. '

2. TIME LIMIT ON CERTAIN DEFENSES. After

o years from the date of issue of this Policy no misstate-
ents, except fraudulent misstatements, made by the appli-
nt in the application for such Policy shall be used to avoid

e Policy or to deny a claim for loss incurred or disability (as
fined in the Pohc comencing after the ex 1ratlonof
efined i y) g P i% 5

Gi. - e e

notice the claimant shall be deemed to have complied w'th the
requirements of this Policy as to proof of loss upon submtting,
within the time fixed in the Policy for filing proofs cf loss,
written proof covering the occurrence, the character and the
extent of the loss for which claim is made.

6. PROOFS OF LOSS. Written proof of loss must e fur-
nished to the Company at its said off ce within ninet;- days
after the date of such loss. Failure to fu nish such proof -vithin
the time required shall not invalidate »or reduce any c'aim if
it was not reasonably possible to give proof wit in such time,
provided such proof is furnished as soor as reasonably pessible
and in no event, except in rhe absence of legal capacxtv later

Sh e e rharuriep mape e,




No tlaim for loss incurred or disability {as defined in the
icy) commencing after two years from the date of issue of
s Policy shall be reduced or denied on the ground that a
ease or physical condition not excluded from coverage by

e or specific description effective on the date of loss had
sted prior to the effective dat: of coverage of this Policy.

REINSTATEMENT. If any renewal premium be not

d within the time granted the (nsured for payment, a sub-
uent acceptance of premium by the Company or by any -

nt duly authorized by the Conipany to accept such prem-
, without requiring in connection therewith an application

reinstatement shall reinstate the Policy; provided how-
r, that if the Company or such agent requires an applica-
n for reinstatement and issues a conditional receipt for the
mium tendered, the Policy will be reinstated upon approval
such application by the Company or, lacking such approval,
on the forty-ffth day following the date of such conditional
eipt unless the Company has previously notified the In-
ed in writing of its disapproval of such application. The
nstated Policy shall cover only loss resulting from such
idental 11jury as may bc sustained after the date of rein-
tement and loss due to such sickness as may begin more
n ten days after such date. In all other respects the In-
red and the Company shall have the same rights thereunder
they had under the Policy immediately before the due date
the defaulted premium, subject to any provisions endorsed
reon or attached hereto in connection with the reinstate-
nt.

4. NOTICE OF CLAIM. Written notice of claim must
given to the Company within twenty days after the occur-
ce or commencement of any loss covered by the Policy, or
soon thereafter as is reasonably possible. Notice given by or
behalf of the Insured or the Beneficiary to the Company at
Home Office in Richmond, Virginia, or to any authorized

ent of the Company, with information sufficient to identify

Insured, shall be deemed notice to the Company.

5. CLAIM FORMS. The Company, upon receipt of a
tice of claim will furnish to the claimant such forms as are
ally furnished by it for nling proofs of loss. If such forms
not furnished within fifteen days after the giving of such

CLALIMS. Indemniues

7. TIMLE Uv VYAV MENS G
payable under this Policy will be paid immediately upon
receipt of due written proof of loss.

8. PAYM:INT OF CLAIMS. Indemnity for loss of life
will be payab : in accordance with the beneficiary designation
and the prov sions respecting such payment which may be

. prescribed he ein and effective at the time of payment. i no

such designat.on or provision is then effective, such indemnity

. shall be payable to the estate of the Insured. Any other accru-
. ed indemnitics unpaid at the Insured’s death may, at the
“option of the Company, be paid either to such Beneficiary or

to such estaie. All other indemnities will be payable to the
Insured.

If any inde nnity of his Policy shall be payable to the estate
of the Insured or to a1 Insured or Beneficiary who is a minor
or otherwise not comj.etent to give a valid release, the Com-
pany may p: y such ii.demnity up to an amount not exceed-
ing $1,000 to any relative by blood or cornection by marriage
of the Insure | or Bencficiary who is deenied by the Company
to be equital ly entitled thereto. Any p:yment made by the
Company in good faith pursuant to this provision shall tully
discharge th. Compaiy to the extent of such payment.

9. PHYS.CAL EXAMINATIONS AND AUTOPSY.
The Company at its own expense shall have the right and op-
portunity to examine the person of the Insured when and as
often as it may reasonably require during the pendency of a
claim hereunder and to make an autopsy in case of death
where it is not forbidden by law.

10. LEGAL ACTIONS. No action at law or in equity
shall be brou,:ht to recover on this Policy prior to the expira-
tion of sixty cays after written proof of loss has been furnished
in accordanc: with the requirements of this Policy. No such
action shall be brought after the expiration of three years after
the time writcen prool of loss is required to be furnished.

11. CHANGE OF BENETFICIARY. The right to change
of Beneficiary is reserved to the Insured and the consent of
the Beneficiary or Beneficiaries shall not be requisite to sur-
render or assignment of this Policy or to any change of Bene-
ficiary or Beneficiaries, or to any other changes in this Policy.

OTHER PROVISIONS

1. CHANGE OF OCCUPATION. No reduction shall
made in any indemnity herein provided by reason of
ange in the occupation of the Insured or by reason of his
ing any act or thing pertaining to any other occupation.

OTHER INSURANCE IN THIS COMPANY. If

ike Policy previously issued by this Company to the Insured
in force concurrently herewith, making the aggregate in-
nity for accidental loss of life, loss of sight or dismember-
nt in excess of $5,000. of Ultimate Amount of Principal

m the excess insurance shall be void and all premiums paid
such excess shall be returned to the Insured or his estate.

ASSIGNMENT. The death benefit hereunder shall not
subject to any order, agreement to assign or assignment by
Beneficiary, nor shall the Company be bound thereby un-
4 26 any surplus of the Company.

s it consents thereto.

4. AGE LIMITS. This Policy and all insurance herein
provided shall terminate on the anniversary of this Policy
next after the Insured shall have passed the age of Sixty-iour
Years. Any premium paid to the Company for any period not
covered by this Policy will be returned upon request.

5. CONFORMITY WITH STATE STATUTES. Any
provision of this Policy which, on its effective date, is in con-
flict with the statues of the State in which the Insured res.des
on such date is hereby amended to conform to the minimum
requirements of such statutes.

6. NON-PARTICIPATING. This Policy is issued at

non-participating rates and therefore does not participate in
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For DEATH BY ACCIDENTAL MEANS,
AND For Loss or LiviBs AND SIGHT,
- AND DouBLE INDEMNITY FOR SAm

Losses WHEN DuUE 10 SPECIFIED
TRAVEL ACCIDENT, ALL As DEFINED
AND Limitep HEREIN.
NoN-CANCELLABLE
GUARANTEED RENEWABLE TO AGE 65,
or Prior CrLAiM
RIGHT TO RETURN POLICY
WITHIN 10 DAYS.

If for any reason you are not satisfied with

Non-ParTICIPATING, WEEKLY PREMIUM PoLicy
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SCHEDULE REFERRED TO IN THIS POLICY Rl
POLICY NUMBER DATE OF ISSUE WEEKLY AMCUNT OF DIST. DesIT
MO. DAY YR PREMIUM INSURANCE L~

71210461| 5/24/71 | .25 | $2,500¢77 6 | 242

NAME OF INSURED QI%EHEE{YT DAILYEL((E)':S$ITAI. APPLIC
BENEFIT AB

Huff George -~ .23 None ONLYAS;E

NAME OF BEN‘EFICIARY / . AGE :EEJEE’%'IY PART OF PLAN
| Tayloxr Carolyn 20 None vo. 39

L

=y

pany within ten days of the date you receive
it and the premium you paid will be promptly

your policy, you may return it to the Com-
refunded.
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" READ YOUR POLICY

i

[G@3

TABLE OF INCREASING PRINCIPAL SUMS

loss occurring during a policy year the principal sum
e the amount specified in the table for such policy year.
er the tenth anniversary of this Policy the principal sum
be the ultimate amount shown in the table for the re-
er of the term of this Policy.

icy years shall be dete:mined from the Policy Date of
and shall begin and end at 12 o’clock noon, standard
at the place where the Insured resides.

% ONLY that column below of Principal Sums which shows the same amount
of Principal Sum First Policy Year as that above shall apply.

First Policy Year...........ccvvvvvue.s 5] OOO* 5] 5004 52 500*
Second Policy Year............... e ,650
Third Policy Year........ccovvnvnnn... 1,200 1 1800 3 000
Fourth Policy Year.................... 1,300 1,950 3,250
Fifth Policy Year......vvovvvinvniinen. 1,400 2,100 '3"500
Sixth Policy Year.......oooveevii.... 1,500 2,250 3,750
Seventh Policy Year................... ],600 2,400 4,(}00
Eighth Policy Year......ovvvvvvint 1,700 2,550 4,250
Ninth Policy Year...............ccvu.. 1,800 2,700 4,500
Tenth Policy Year.....c....cocovevnnn.. 1,900 2,850 4,750
Ultimate Amount After Tenth Policy Year... 2,000 3,000 5,000

Plan 39




HOME OFFICE:

INCORPORATED IN 1.915
For DEATH BY ACCIDENTAL MEANS,

AND For Loss oF LivBs AND SIGHT,
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SCHEDULE REFERRED TO IN THIS POLICY

=

POLICY NUMBER DATE OF iSSUE WEEKLY AMOUNT OF DIST. DEBIT
MO. DAY YR PREMIUM INSURANCE L
71210461| 5/24/71 | .25 | $2,50077 16 | 242
NAME OF INSURED : ) QI%EHBEAXYT DAILBVE:?FS?TAL APPLICAB
4 ' o LE
| _Huff George .23 None ONLY AS A
NAME OF BENEFICIARY / . AGE :insEﬁTv PART OF PLAN
| Taylor Carolyn - 20 None wo, 39 |

=
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If for any reason you are not satisfied with
your policy, you may return it to the Com-
pany within ten days of the date you recei
it and the premium you paid will be prompt
refunded.

39

READ YQUR POLICY
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TABLE OF INCREASING PRINCIPAL SUMS

loss occurring during a policy year the principal sum
e the amount specified in the table for such policy year.
er the tenth anniversary of this Policy the principal sum
be the ultimate amount shown in the table for the re-
ler of the term of this Policy.

icy years shall be determined from the Policy Date of
and shall begin and end at 12 o’clock noon, standard
at the ;place where the Insured resides.

e

% ONLY that column below of Principal Sums which shows the same amount
of Principal Sum First Policy Year as that above shall apply.

First Policy Year.......oovvvvevninnnn, 81,0004 81,5004 $2,5005%
Second Policy Year............... e 1,100 1,650 ,750
Third Policy Year.........cvvvenivnn.. 1,200 1,800 3,
Fourth Policy Year.........covvvivnnn. 1,300 1,950 3,250
Fifth Policy Year. ..o...vvvvvvninet. 1, 400 2,100 “3,500
Sixth Policy Year.........cocvvvnnan 1, SOO 2,250 3,750
Seventh Policy Year................... 1,600 2,400 4,600
Eighth Policy Year.................... 1,700 2,550 4,250
Ninth Policy Year........covvvinnnn... 1,800 2,700 4,500
Tenth Policy Year.....c...ccovvvnnnn. 1,900 2,850 4,750
Ultimate Amount After Tenth Policy Year... 2,000 3,000 K

Plan 39




o 29 1974 - . 5

S

{0 Non-resident

N ' COMMONWEALTH OF VIRGINIA
o Ve DEPARTMENT OF HEALTH

OFFICE OF THE CHIEF MEDICAL B
NORTHERN VIRGINIA DIVISION |

THE FAIRFAX HOSPITAL

P. O. BOX 2256

' Phone (703) 560 -7910
REPORT OF INVESTIGATION BY MEDICALNEX
£

Lt AGE: 1§ 77 race: (2

CEDENT
Firstname / Mi me &IJ Last name
ORESS __ 220 Y 24t N (@ WSD OCCUPATION: —
e — :
City or County /7 Zip Code SSN EMPLOYER : )
PE OF DEATH: (Check one only)
Sudden in apparent health 0 ' - Suspicious - . a Violent or Unnatural [
Unattended by physician O ‘ Unusual a Means: :
In prison, jail, or police custody a Operating Room Death (] _ ans: ;
Lest Sgen Alive Injury or iliness Death Medical Examiner|  yiow of Body Police Notified |

Tl oo ool el ol bl
| g 1% G 1oL

Y / ,
7 3i? , N PASSENGER [J ;
7 \ g /AW‘- PEDESTRIAN [J !
TIFICATION BY: @&Mw ()»wc 6 éuqe, ZD_ea%FFlcuAL TITLE
Address AL@LLM A

LOCATION CITY OR COUNTY TYPE OF PREMISES L
' . . (E.G., HIGHWAY, ETC.) c

Nz\srsononserop \<W N) N Jl)«m., ‘_S}-\ ﬁ&“ Mv "/,4,,/ . |
™ ﬂlwﬁmm JUBn @, o ’q%uw .

WING OF BODY BY. ' PE i/ : " 5
DICAL EXAMINER . o '
DESCRIPTION OF }ef)v NOSE | MOUTH | EARS RIGOR LIVOR NON FATAL WOUNDS '
medD &loﬁ:)?/l!( Partly Clothed (J Blood 1 A | Jaw O | color Aprasion [J8urn (O [ ¢
rCo|or Beard Must — |Froth i : Neck O | Anterior O Jcontusion Osteb. [ =
— Eyes: Color (/3 Other . Arms O | Posterior 0 {Gumhot [Jincised [ | ..
y Heal Scars, Tattoos, etc. ‘s‘"d'd‘")l Legs O | Lateral O [uacerationd Fracture [}
water,etc. O : DISTRIBUTION:
Complete Regional e J=2 N [
WEIGHT_J 3L LENGTH DI e — Scalp) Face [J |
v Neck (JChest(l Back [J .
. AvdomenJArmslLegs [
\TAL WOUNDS (GUNSHOT, STAB, ETC.} SIZE SHAPE LOCATION PLANE, LINE OR DIRECTION f

ga;b_& Gbtar s Bur| Ry, e 8w ol tuhoce

OBABLE CAUSE OF DEATH: MANNER OF DEATH: fgcw%p AUTOPSY:  Yes @, !
,,6 a& v: Accident [0 Suicide &§ [J Homicide Q/aAUTHORIZED BY: »_’ZZ_E?__ '
Natural [0 Undetermin ending Pathologist !

a Owwtt}t

1 hereby declare that after recelving notice of the death described herein I 100k charge of the body and made inquiries regarding the cause and manner of death in
ordance with Section 19.1-42, Code of Virginia as amended; and that the information contained herein regarding such death Is correct to the best of my knowledge ..

7))/5/ Chtabe

Date City qr C pointment ture 4f Medical Examiner
R V.5.CODING 1a h‘rsm AUG M NV 047C5

Keaiotant Chiet Woeb mnims . 128

@
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6 29 1974 | - COMMONWEALTH OF VIRGINIA ", -
- 7
) E,'—L‘-ZL/TO DEPARTMENT OF HEALTH

/ -’.:'ff‘?'s’"' FFICE OF THE CHIEF MEDICAL. EXAMINER
ARG NORTHERN VIRGINIA DIVISION

2 AUG1974 THE FAIRFAX HOSPITAL
P. O. BOX 2256

FALLS CHURCH. VIRGINIA 22042

REPORT OF AUTOPSY

Huf £ Autopsy authorized by:
Middle name Last narae Neme Al exandria eiﬂ'ﬁllc*
. ] Body Identified by:
Rigor Livor Seminary Hosp.
ent or Unnatural f . Unattended by a physician [J | Jaw [J Arms O | Color Reddish= | Body Tag.
le
n%  cunshot wound. Sudden in apparent health [ | Neck [J Chest a | Anterior P[‘jrp
' Unusual O In prison [J | Back (J Abdomen (J | Pusterior¥y]
Persons Present At Autopsy
Suspicious [J | Legs O Lateral (O o
James C. Beyer, M.JD.
est. | -Generalized _ | Regional
Race_Black SexMale _ I,ength_lulwkxght_llﬂ.#_ Eycs_.B;ounPuplls R..xre. . Opacities, Eto.
Beard Mustache_Yog Clrcumcxsed_nﬁ_,. Body Heut_Non.e_ " L. —YEQ-

NON FATAL WOUNDS, S8CARS: TATTOOING, ABRASION, CONTUSION, BURNS, S8EXUAL ASSAULT, LACERATION, DECOMPOSITION,
POST-MORTEM INJURIES

Body unclothed. Hospital ID tag on right wrist. No external evidence of trauma except for
gunshot wound of the head, see attached sheet. : !

PATHOLOGICAL DIAGNOSIS i

IOVASCULAR SYSTEM: Heart, cardiac hypertrophy, 460 gms.; Rt. ventricle, 3 mm.; Lt. 17 mm.; ;ﬂ
no valvular or congenital abnormalities. Rt. coronary artery, large .
caliber with concentric thickening, 25% narrowing. Lt. AD artery, multiple .
small branches with up to 60Z narrowing and focal calcification. Circum- -
flex artery, equal caliber to right with focal calcification. Myocardium,
no evidence of trauma, fibrosis or inflammation. Abdominal aorta, calcific -
arteriosclerosis.

SPIRATORY SYSTEM: Larynx, trachea and bronchi, no evidence of trauma or obstruction.. Lungs,

marked pulmonary congestion and edema; no evidence of trauma.

VER: No evidence of trauma; fatty metamorphosis.

LEEN: No evidence of trauma.

NCREAS, ADRENAL & THYROID GLANDS: No significant alteration.

3TRO-INTESTINAL TRACT: No evidence of trauma, hemorrhage or ulceration.

VITO-URINARY TRACT: Kidneys, arteriolarnephrosclerosis; simple cysts.

AD: - Penetrating gunshot wound: Entrance wound in right frontal area with missile track involving

perforation of right cerebral hemisphere; bullet fragments found near entrance site in skull

and in subdural space near exit from brain.

Probable . ProvisioNarL ReprorT [
ause of death: ~ PENETRATING GUNSHOT WOUND OF THE HEAD. FinaL ReporT KX

VV-380-74

) . The facts stqted herein are true and correct to the best .
\ true copy: . #0 nwledge and b%n__‘_\
AU G J ]\ ] 4 P B ea_ .\ [~ ’

Signature of Pathologir"‘i
7/23/74 4:20 p.m.-. Fairfax Hospital

Date and cime of autopsy - Place of autopsy

Date

123




Ve . =~  GROSS +d MICROSCOPIC DESCI IPTION

SEROUS CAVITIES:

PLEURA: Intact, smooth and glistening.

PERITONEUM: | Intact, smooth and glistening.
PERICARDIUM: | Intact, smooth and glistening.

HEART: | 460 gms. Epi- and endocardial surfaces, thin and transparent; no valvular ot .
congenital abnormalities. ‘Rt. coronary artery, large caliber; concentric thicken-
ing; 25%. Lt. AD artery, multiple small branches with up to 60%. Circumflex
artery, equal caliber to right with focal calcification. Rt. ventricle, 3 mm.; Lt

17 :m, No evidence of trauma, fibrosis or inflammation. Abdominal aorta, calcifi
arterlosclerosis.
Rt. lung, 1050 gms.; Lt. 950 gms. Larynx, trachea and bronchi, free of trauma or

obstruction. All lobes of both lungs are extremely wet and flabby and on section
a large amount of bloody frothy fluid is released. No evidence of trauma or
pulmonary artery emboli. :

LUNGS:

uvir; | 1900 gms. Capsular surfacec, intact and smooth and free edges are slightly rounded
On section there is no evidc_nce of fibrosis or nodularity but the parenchyma appear:
yellow-tan in color. _ '

SPLEEN: | 75 gms. Capsular surface, intact.
paNcrEAs: | No significant alteration. : g ;

ADRENAL GLANDS: | No significant alteration,
G. L TRACT: | Stonach, empty. No evidence of trauma, hemorrhage or ulceration.

KiDNBYs: | 180 gms. each. Capsules strip with some difficulty to reveal a finely granular
surface and on section there are bilateral simple cysts measuring up to 2 cm.

papDEr: | Intact and empty. i -
INTERNAL GENITALIA: | No significant alteration.

NECK ORGANs: | No evidence of trauma.

RAIN AND MENINGEs: | 1490 gms. Penetrating gunshot wound: Entrance wound, right frontal area at a b
‘ point 1 1/2" from the top of the head and 1 1/2" to the right of the |.
anterior midline. Wound measures 3/16" in diameter and has round. P
regular margins with no identifiable powder debris. Reflection of the |
scalp reveals 2 fragments of bullet material present near the entrance :
SKULL: site on the underlying inner table. Wound track continues upward,
backward and to the left with entrance through the frontalpole of the
right cerebral homisphere, perforation of the frontal and parietal
lobes and exit oi the superior surface of the right cerebral hemi~

VERTEBRAE: . sphere near the midline. Covering the exit site there is a consider- "
able subdural hematoma and in this blood clot there is a fragment of
RIBS: bullet core recovered. Scalp exhibits considerable edema but no

evidence of contusions or lacerationms.
PELVIS: |

THER LABORATORY ProCcEDURES: ToxicoroGy KXBacterioLocy ] DeNTAL CHart [ X-RAY [ FINGER-PRIN''S [] ProtogrAPUY [[] |

DISPOSITION OF EVIDENCE

TYPE (Chothing, Bullets, Etc.) NAME OF RECIPIENT ADDRESS OFFICIAL TITLE DATE

HEART [BLO i BLO OR_TYPING, ;
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