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IN THE
'SUPREME COURT OF VIRGINIA
AT RICHMOND

GAIL D. HURDLE, . v
Appellant

versus
WARNER PRINZ, M. D.,
et al,
. Appellees
RECORD NUMBER 760569

AND

' BARBARA J. FOELAK,
Appellant
versus
GEORGE MEIHM

Appellee
RECORD NUMBER 761095

JOINT APPENDIX

CONSOLIDATED AGREED STATEMENT OF FACTS

The Appellant, Gail D. Hurdle, was born July 13, 1954.
On approximately October of 1961, she was treated by Appellee,
Warner Prinz, M.D., and was admitted to the Arlington Hospital,

also Appellee herein, on or about October 30, 1961. The allegéd
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malpractice herein occurred as a result of treatment by
Appellees at that time. Appellant attained age eighteen.
(18) on July 13, 1972. 1In legislation effective July 1,
1972, the General Assembly enacted Code Section 1-13.42
which changed the age of majority from twenty-one (21) to
eighteen (18). On September 10, 1974, Appellant filed a
Motion For Judgment in the Circuit Court of Arlington

County, Virginia against Appellees herein.
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:\. moves this Court for judgment against the defendants, jointly and

material herein, is and was a hospital open for the care and treat

GAIL D. IIURDLE,
Plaintiff,

vs. AT LAW NO. /%)%

WARNER PRINZ, M.D.
3213 Columbia Pike
Arlington, Virginia

and

THE ARLINGTON HOSPITAL
1701 North George Mason Drive
Arlington, Virginia

e - N W W S

Defendants. -

MOTION FOR JUDGMENT

| COMES NOW the plaintiff, Gail D. Hurdlé,.by counsel, and

Al

severally, in the sum of $2,000,000.00, with interest and costs,

and as grounds therefore, represents as follows:

1. The defendant, Warner Prinz, M.D., at all'times_mate:ia1=A

herein, is and was a physician duly licensed in the Commonwealth

of Virginia, and practicing medicine in Arlington County, Virginial.

2. The defendant, The Arlington Hdspital,_at all times

ment of patients in the County-of>Ar1ington, Virginia.

3. On or about the SOth day of October, 1961, defendant

Prinz held himself out to the general public and'to-the plaintifff

in pafticular as a medical physicianrand pra;titionerlékilled in |
the care of patients, and partiéularly skilled in the diaghésis,-‘
care, and treatment of patients. | . o |

4. That on or about October 30, 1961, the defendént, Arling
ton Hospital held itself out to the general public as an institu-
tion whose function was to care for, treat, and otherwisé attend

to patients admitted to the hospital.
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‘tiff was an infant of tender ycars and through her fathcr cngaged

,ca}c for and tend to the plaintiff; negligently failed to diagnose

5. On or before the 30th day of October, 1961, the plain-

and presented herself to the above named defendants so that she
would be examined, diagnosed, and trcated for the medical condi-
tions_prescnted.i

6. That the dcfendants, individually and jointly,_agrced
and undertook and owed the duty to the plaintiff to skillfully
treat, c;re for, and‘attend to the plaintiff and to render all

necessary and proper medical care, treatment, and attention.

7. Not -withstanding the aforesaid agreement and undecrtakings

and the duties imposed thereby, defendant Prinz, while acting with

the scope of his undertaking as a‘physician, breached his duty to

the plaintiff and negligently failed to carefully and skillfully

the medical condition of the plaintiff; negligently failed to con-
sult wifh physicians skilled in diagnosis; negligently failed to

aﬁtend to and carefgllyvtreat.the patient's condition; negligently
failed to exercise fhaf degree of care and skill éommeﬁsurate with

the duties of reasonable and prudent physicians in the area in

which they wefe practicing; and the defendant, Warner Prinz, M.D.,

was otherwise negligent.
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8. Notwithstanding the aforesaid agreement and undertakings
and the duties imposed thereby, the defendant, Arlington Hospital,l
while acting‘within-the scope of his undertaking as a hospital,
breached its duty to the plaintiff and negligently failed to
carefully and skillfully care for and tend to the plaintiff;
negligently failed to téke proper precautions with respect to the
medical condition of the plaintiff known to the hosﬁital; negli-
gently failed to warn the plaintiff and/or defendant Prinz con-
cerning the urinalysis taken of the defendant; negligently failed
to exercise that degree of care and skill commensurate with the
dutjes of a reasonable and prudent hospital in the ared in which

it was located; and the defendant, Arlington Hospit31 was otherwis

| ncgligent. _

9. ° As the direct and proximate‘result-of the hegligence-of
the defendants, jointly and scverally, as aforesaid, pléintiff Has'
suffefed a total and permanent loss of her kidneys.

" 10. As the direct and broximate result of the negligence of | .
the defendants, jointly and severally, the plaintiff has suffered !
and will in the future continue to suffer pain, suffering, embar-‘
rassment, humiliation,_and mental anguish; multiple and $erious"
:'phySical'injuries; plaintiff has suffered, still suffers and -in
the future will continue to sﬁffer‘great mental éhock and anguish;
she has incurred and will in the future incur substantial expenses
for medical treatmenf and therapy, and she will be advefsely |
affected in all aspects of her future life; plaintiff was insane
and rendered incompetenf from April, 1972, through November, 1973;
the plaintiff has suffered grand mal seizures; plalnfiff's kidneys
have been irrevocably and permanently damaged and she requires

dialysis five times weekly to sustain her 1life; and the plaintiff

has otherwise been injured and damaged.
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? WHEREFORE, the plaintiff, Gail D. Hurdle, prays that this
N

ﬁ Honorable Court enter judgment against the defendants, jointly
I :
. and severally, in the sum of TWO MILLION AND NO/100 ($2,000,000.00

L.

ﬁ DOLLARS, together with interest and her costs in these proceedings.

'ounsel for Pl 'wfffg

o}
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T 2 KOSTIK
. 16TH ST.

N.VA, 22216

GAIL D. LURDLE, )
: )
Plaintiff )
)
vs. ) AT LAW NO, 17313
)
WARNER PRINZ M4.D. ) frre= | i
and ) L]
TUE ARLINGTION HOSPITAL ) ‘ _
)
Defendants ) : 0CT7 1974
J(‘”""H C ‘/!/\l TNEY, Clerk
fuiggiizn  County, Va.
LHSWER AND GROUNDS OF DEFENSE (/)~ MY%F&JWNU Clerk

COMES NOW the Defendant, Arlington Hospital, by counsel, and
for its answer and grounds of defense to the motion for judgment previously
ezhibited against it herein states and alleges as follows:

1. The allegations appearing in paragréph numbered 1 and 2 of

Plaintiff's motion for judgment will be admitted.

2. Defendant neither admits nor denies the'aliegationé in
paragraph three of the motion for judgment and demands strict proof thereof.

3. The ailegations appearing in the -fourth numbered paragraph
will be admitted; | | | |

4, This defendant will neither admit or deny the allegations in .
paragraph 5 of the motion for judgment, but Aemands strict”pfbéf_;hefeof;

5. "As they are phrased,_ﬁhe,ddﬁies haVing referenée to this
co-defendant; as embodied in the sixth numbefed paragraph; will be denied.

é. The allegations appearing iﬁ paragraph nﬁmbered 7 are_néither'
admitted or demied, and strict proof is demanded.

7. The allegations appearing in paragraph numbered 8 will be denied

8. The allegations in paragraphs numbered 9 and 10 will all Se
denied. o ;

AND NOW by way of further answer and grounds éf defense, it is
hereﬁith stated by this co-defendant that the plaintiff is barred from the
maintenance of this action by the expiration of the appropriaté stq;ute df

limitations to the extent that the case in full ought to be dismissed, It {is

-
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JFFICES
I & KOsSTIK
L 16TH ST
N.VA. 22216

further affirmatively allcged that the plaintiff has slept upon her rights
to the gevere detriment of this co-defendant based upon the fact that many
years have expired since this co-defendant last had an occasion to treat the
plaintiff and that this co-defendant should not be called upon to defend

tself within the context of this lawsuit for such would‘be a deprivation of
its basic and fundamental rights. This co-defendant will assert further that
it has met all of the duties incumbent upon it in law in the extension of
sexvices to the plaintiff, was not negligent in the implcmcntation of its
pervices and is not responsible in any regard to her.

WHERFFORE the premises considcred, this defendant moves for the

dismiscal of the tion against) hlm and for costs in his behalf expended.

TE ARLINGION FOSPITAL
N //'9/4
C?"‘"/
' Oy »g/m////; //o

L,f

'?A“ /?rbmmmﬂ B —
GARNETT & KOSTIK | o
2000 N, 16th Street

Arlington, Virginia 22216

1ol

g is-/:'

Grixfxn Tf/;arnett I1I
Counsel +Of Defendant, The Arlington Hospital

CERTIFICATE OF SERVICE

- 1 hereby certify that a true copy of the foregoing Answer and
T
Grounds of Dafense was mailed, postage prepaid, this day of

2(44Z°,f «41_/ , 1974, to Norman F, Slenker, Esquire, 1012 N. Utah St.,

Arlington, Virginia 22201 Counsel for Dpfendant Warner Prinz, M.D.; and
to Oren R{ Lewis, Jr., Esq., Counsel for 21aintif£, 2054 N. l4th Street,

Arlington, Virginia.

— AN JJV%W / ¢

, Griffiné&é?’hrnctt III




LAW OFFICES
LENKER, BRANDT,
'NNINGS & O'NEAL
NORTH UTAK GTREEY
QTON, VIRGINIA 22204

822-4C78

GAIL D. HURDLE,

Plaintiff

*e

..

v. AT LAW NO. 17313

- | ‘ T = |
WARNER PRINZ, M. D. . " H HL;D

and

RSB ANL e o

THE ARLINGTON HOSPITAL |
. o v 0CT 21974
Defendants : JG2134 C. GWALTNEY, Clerk
C..o o Court, Arlingzton County, Ve, -

Ey /%/?/’/’1/1’\4/!//}/;_/08puty cmrk
ANSWER AND GROUNDS OF DEFENSE

EY e IR e

COMES: NOW defendant Warner Prinz, M. D., by gounsel, and
for his an;wer and grounds of defense to the motioﬁ for juiément
previously exhibitedvagaihst him herein states and alleges as
followsti

1. The alle%ations appearing in paragraph;vnumbered”l.and
2 of plaintiff's motion for judgment will.be‘admittedf7

2. The allegétions'in parégréph nuﬁbéred 3.Wiilibe admi£tea
also e#cept that this.deféndant affirmatively states tﬂét he  ;’J
4id not hold himself out to the general publ'ic':v,v or to 1.:hve ., |
plaintiff in particular, as having aﬁy more skiils or beiﬁ§' 
moré particularly skilled in the areas mentioned than-the..”
average of those in the community practicing'mediéine at the
same time and in the same mahner and géneral'line:of praCticé.

3f The allegations appearing in the fou£th numbered pa;a—‘“ 
graph have réference to the co-defendant aﬁdvneéa not be- |
answered herein.

4, This aefendant will admit that he was asked to see the.
plaintiff when she was an infant of tender years on an §§9}$ted

basis for a spécific complaint which had reference to "croup”

.9




and that she was treated for that condition, improved, and
thereafter did not require any specific medical care or atten-
‘tion for that condition. |

5. A5 they‘ére phrased, the duties having reference to
this co~defendant, as embodied in the sixth numbered paragraph,
will be denied.

6. The allegations appearing in paragraph numbered 7 will

be denied in toto.

Phy

7. The allegations appearing in paragraph numbered 8 need
no’response from this co—defehdant sincé they have reference
to the co-defendant Arlington Hospital.

8. The allegations in paragrapls numbered 9 and 10 will all
be denied.

AND NOW by way of further ané&er»and grounds of defense, it
is herewith'stated bf this.co—defendant‘that the plaintiff is
‘bafrea from tﬁe maintenancg of this action by the expiration
df.fhe-appropriate statute &£ limifations to the extenﬁ that
the.case in full ought to be dismissed. It is further affirma-
tively élleged that the plaintiff has slept upon her rights to
the séve?e detriment of this co—defendant based upon the fact
that,spme'l4'ye$rs have.expired sinée this co-defendant last
hadwan dcéasion to see the plaihtiff and that'thié co-defendant
‘shoula not be calied upon tb defend ﬁimself within the context
of this lawsuit for such would be a deprivation of his basic
and fundamental rights. This co-defendant will assexrt further

that he met all of the duties incumbent upon him in law in the

10




extension of services to the plaintiff, was not negligent in.

‘the implementation of his services and is not responsible in

any regard to her,

WIEREIORE the premiscs consideréd, this defendant moves
for the dismissal of the action against him and for costs in
his behalf expended.

Yo

Warner Prinz, Mijﬁﬁ, by counsel

J—y

INTERROGATORIES

TO: Gail D. Hurdle

c/o Oren R. Lewis, Jr., &sq.

2054 North 1l4th Street

Arlington, Virginia

‘COMES NOW defendant Warner Prinz, M.D., by counsel,band
pursuant to‘thé provisions of Rulz4:3, Supreﬁe Court of'virginia’
calls upon the plaintiff to answer the following continuing
interrogatories, separately and in writing, under oafh, within
21 days after service upon her attorney, and ybu are reﬁindéd
that these interrcgatories are continuing in nature so that
you shall file amended or additional answers should different
or more current information come to your/yvour attorney's atten-
tion:

l. Please give the names, addresses and dates of every
physician %o have seen the plaintiff or administered to her

from Ocﬁober 1961 on up until the present time.

11




2, If the plaintiff was hospitalized since October 30, 196]
ana indeed prior to that time, please indicate the dates of such
confinement, the situation in whiéh she was confinéd and the
particular physician or physicians who causedvthe confinement.

3. Please set forth your current address and indicate

with whom you reside, how long you have lived there dnd giVe

the addresses with whom you have rosidcd'from_the month of
October 1961 on up until the present time.

4., Plecase disclose the medical condition for which your
father presentéd you to the defendants in this case , aslis set
forth and alleged in the 5th numbered paragraph of the motion

- for judgment.

5. Pleage aisdlose the facts and the evidence upon which
you willvrely which you ééntend shoﬁs that Dr. Prinz was negli-
gént in thé many respects set forth in the 7th numbered para-
graph.of the motion for judgmént. As to each.of those specifi-
cations set forth the evidence yéu willlfely uéon in support of
“the contéétion that»Dr. Prinz either did sometﬁng that vas not
withinrthe_standard of medical care, or failed'to ao something
that youvcontend‘waé within the standard of medical care pre-
vailing at the t%me in question.

6. Pleasévdescfibe the "medical condition" which you
allege in the 7th numbered paragraph was not diagnosed by Dr.

Prinz.

12



" was rendered, particularly the forum, if it was a judicial

7. Please set forth the facts and circumstances surrounding
your allegation in paragraph 10 that you were insane and
rendered:incompetent from April 1972 through November 1973. 1In

this connection set forth the place at which the incompetency

action, the names of those who imposed the Commission adjudi-
cating your iﬁsanity and set forth all of the details in connec-
tion with that incident as well as places of confinement, if any
and the period of such confinement.

8. Please set forth the details as to how the adjudication

of insanity was terminated, giving case numbers or other docu-

mentation with reference to judicial proccedings or otherwise

i1f such be involved.

9. Please give the date, time and place of your birth.

/4,@4&14/ VAlaq 2

\/« .
Warner Prinz, M. D¢ by counsel

C“N \JR BRAIIDT, JT’NT\T”T"S & O'NEAL
/\’/"\"‘MQA,. P /\\> .4/2?/’/
Norman F. Slenker
Attorney for defendant Prinz

CERTIFICATTE
I hereby certify that a true copy of the foregoing has’
been mailed, postage prepaid, to Oren R. Lewis, Jr., Esq.;
counsel for the plaintiff, 2054 N. 14th Street, Arlington,.Va.
and to Arlington Hospital, 1701 N. George Mason Drive, Arling-

ton, Va., 22205, this 1lst day _of October 1974.

13 )WM e ? KY/Z%;W’




‘FICES -
YILSON,

LEWIS & -

. LTD.
iE BQUARE
VA, 25216

PLAINTIFF'S MEMORANDUM 1IN
OPPOSITION TO DEFENDANTS' PLEA
OF THE STATUTE OF LIMITATIONS

COMES NOW the plaintiff, by counsel, and files this Mcmoran-

, dum in Opposition to defendants' Plea to the Statute of Limita-

- tions.

I. STATEMENT OF FACTS

The facts and circumstances of the matter before this Court

" are quite unusual, and one for which no precedent may be found.

" There probably will not be another like it. At the time of the

* medical malpractice complained of, the plaintiff was barely seven

" years old. Since -that time, her physical condition. has progres-

: sively degenerated. Her kidneys no longer function at all, she

¢ Tives day-to-day by the grace of kidney dialysis. She has been

; hospitalized dozens of times, frequently on the threshold of

death Heart attacks, grand mal seluuxes severe hypertension,

and fear of death have S0 marked what little true life she has

3 had, that she is in a constant state of debilitive depression.

Gail Hurdle was born July 13, 1954. From that time to

. present, many events beyond her control have occurred. In

October of 1961, she was treated by defendant Prinz who negli?
gently failed-to'diagnose her condition, and defendant Arlington

Hospital who attended and cared for her in a negligent'manner;

“ As a result of the defendant's joint and several negligence,

;-Gail's kidneys were ravaged and stopped functioning. “1In January

: of 1964, she had the first of her many hospitalizations.

14



! subacquontly had scveral cardiac arrests, strokes, pncumonia,

- of her kidneys was postponecd.

~withdrawn and hostllc from carly 1972 until November of 1973. '_ |
; During this crucial period of time ,he was absolutely unable to:
care for herself or to make any rational decision. She even

- refused to take life-saving medication on several occasions. She

- this span, the law of Virginia provided that she could-brinovsuit

until July 13, 1977. [Two years after reachlng the age of 21

+ Code Sectlon 1-13.42). She remained in this state until November

. of 1973, and thereafter, she filed suit against'the'defendants'

lwsevcre hemorrhaging, and many surgical proccdures and cxtended
admissions to various intcnsive care units. Her mental and phy-

sical condition rcmained so distrcssed, that a planned removal

vIn April of 1972, she expericenced her first-grund mal

sclzuro along with severe urcemia poisoning and hypcrtcn>1on.ﬂ She

Gail was insane and in a state of total depression and was

did not have sufficient mental capabilities to understand or .

conduct her ordinary affairs.
Her period of insanity began when she was under 18 years

oldy and it lasted until she was over 19 years old. Prior to |

(Virginia Code Sections 8-24, 8-30, 1-13.42)]. Whlle she was

insane, the age of majorlty was reduced to 18 years (Vlrglnla

in early September, 1974.



IT. ARGUMENT

The only basis that defendants could possibly have to assert
the defense of the Statute of Limitations is that effective July
1, 1972, the age of majority was reduced to 18 vears. As is

shown in the discussion below, the suit was filed timely and is

- not barred by the Statute of Limitations. The new law respecting

the age of majority may not be applied to adversely affecct any

: right which has accrued. Alternatively, the plaintiff was under

the disability of insanity at the time her right of action would

. have otherwise accrued.

TAL Gail Hurdle Did Not Reach ler Majority Until July 13,

1975 nﬂ_fu auxL Wos 11]‘,(1

In carly 1972, Gail Hurdle was insance, and remained in that
state until November of 1973. She wus unehle to comprchend and
make decisions concernihg her own 1ife because of the devastating
physical and mental impairments she was then suffering.

During that time, until July 1, 1972, Scction 1—13.42; Code

of Virginia, provided that the age of majority was 21 ycars. She

. was thcn_only 17. On July 1, 1972, however, the age of majority

~was reduced to 18.yéars. Thus, on July 13, 1972, when Gail had

her 18th birthday, she had o "right of action.

The change in the Code respecting the age of m33013ty had

-no effect as agalnst the plaintiff. Iler cause of action artose

when the age of majority was 21 years. Statutcs are to be given -

a prospective construction rather than retrospective. Ferguson
v. Ferguson, 169 Va. 77, 192 S.E. 774 (1937). Section 1-16,
Code of Virginia, clearly provides that:

"No new law shall be construed to repeal a

former law, as to ... any right accrued ... OT
in any way whatever to affect ... any right
accrued ...."

16



‘This Code section clearly prescribes the rule df constructibn
3 to be applied so that the right accrued to the plaintiff may not
" be affected in any way. At the time the cause of action arose,
she héd the right to bring suit until her 23rd birthday (majprify
a plus two years). A new law cannot effect this right under |
Code Sectionll-lé. |

In the case of Whitlock v. Hawkins, 105 Va. 242, 53 S.E. 401

(1906), the Court held:

"Retrospective laws are not favored, and a
statute 1s always to be construed as operating
prospectively, unless a contrary intent 1is
manifest ..."

Gail Hurdle had a vested right to bring suit against the
defendants until she was 23 years old (majority plus two_years).
Though reducing the age of majority, the new law cannot affect
her vested right. Therefore, the suit filed by the plaintiff
" was timely.

" B. Alternatively, The hJ ht of Action hy the Plaintiff
' Did Not Accruce Until Novombcr of ]073

154 thlo Court should rule that the Statute of leltatlons -
ibopan to run on (Gail's 18Lh birthday, then 1t must carcfully con-
- struc the language of the statutes involved. - Thc_Jmportant opcra-
s tive terms are '"right of action'" which is to be distinguished
from ”cause of action."
”A right of actlon is the right to pre<ently
enforce a cause of actlon " 1 Am. Jur. 24,
Actions, Sec. 2, p. 541.° See Caudill v. W]%C

Rambler, Inc., 210 Va. 11, 168 S.E.Z2d 257, 259
(1969).

17




Gail Hurdle did not have the right to prescently enforce her é

cause of action until she reached her majority. She could not

| |
o

‘bring suit on her own, but only by next friend. Kilbourne v.

. fore, until she reached her majority, Gail had only an inchoate

- Kilbourne, 165 Va. 87, 181 S.E. 351 (1935), Va. COde_8?87. There-i
i

- of action', not of the cause of action. Section 8-30 provides

"suitvat the ‘age of 18, then at that time she was under the dis-

right which she herself could not assert.

"The cssential elcments of a good cause of |
action ... are a legal obligation of a deéfen-
dant to the plaintiff, a violation or breach
of that right or duty, and a consequential 1
injury or damage to the plaintiff." Caudill
v. Wise Rambler, Inc., 210 Va. 11, 168 S.E.2d
257, 259 (1969). '

|

Section 8-24 of the Virginia Code refers to accrual of "right;

_that the statute does not run if a person is under a disability

at the time the "right of action' accrues.
Thus, while the cause of action arosc in 1961, the '"right of
action" did not accrue until she reached her majority. If the

court decides that she rcached her majority respecting this law-

|
. ability of insanity. The statute could not run while she was |

when the disability was removed.

. are unable to assert their own rights. It should be liberally

insane (Sec. 8-30),'thus it did not begin until November of 1973,
Section 8-30 is designed to afford protection to those who

construed in favor of one secking its protection.

i8



ITI. CONCLUSION

Your plaintiff, Gail llurdle, respectfully submits that

. defendants' Pleca of the Statute of Limitations be deniced.

GATL D. IIURDLE

%MMA

By{/Counscl

- LEWIS, WILSON, COWLES,

LEWIS AND JONES, LTD.
2054 North 1l4th Street

‘_Arlington, Virginia 22201

;ﬁwﬁ4%z<;%éziééﬂ*””“
R.#Shechan
Counsel for Plalntlff

\ BT ~ CERTIFICATE OF SERVICE

I hereby certify that T have hahd-delivere&'a{trﬁeLCOpy of ~

the foregoing to all counsel for defendants, this the 12th day

%w/ %M

+ of December, 1975.

Gary R. /ASheeilan
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YT & KOSTIK
INJ16TH 8T,
YON.Va. 22210

"~ 687, 52 sW 977, in which the Court would not allow an infant to tack on the

. case but would call the Court's attention to the old Virginia case of

POINTS OF AUTHORITILS

PURSUANT to the Court's request of the 12th day of December, 1975, the
Defendant, THE ARLINGTON HOSPITAL, by counsel, attaches a copy hereto of
pertinent‘authorities in this matter found in Burke's Pleading and Practice.
Counsel'also attaches hereto pertinent discussion on the subjeét found in
53 ALR 1316. Also, counsel for THE ARLINGTON HOSPiTAL attaches hereto a copy
of 2l0 Va. 11 in its entirety and takes exception to Plaintiff's counsel's

interpretation of said case and calls the Court's attention to that part of

the case that states as follows:

"Her right to recover damages for personal injuries
accrued at the time she was injured."

and
", ..plaintiff's right of action for damages for per-
sonal injuries accrued at the time of his injuries

and that a suit brought within two years thereafter

was within the period fixed by Code § 8- 24 "
(Emphasis supplled )

Finally, as to the question of whether there is a distinction between a
voluntary and an involuntary disability, counsel for THE ARLINCTON,HOSPITAL

would call the Court's attention to the case previously cited by counsel for

WARNER PRINZ, M. D., of Sharp v. StevensA(1899) found at 21 Kentucky L Rep

disability of insanity to that of infanéy.‘ This is identical to the case

before qs. vCounsel for THE ARLINGTON HOSPITAL finds no identical Virginia

N.—.--—‘ -

iyt el

Fitzhugh v. Anderson, et al found at 2 Henning & Munford 288 in which the

Court held that when the act of limitations once begins to run, its operative

does not cease by the intervention of infancy, coverture or any other legal
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digability (¢mphasis supplied) and to the United States Suprcme Court case
of McDonald v. Hovey 110 U.S. 619, in which the Court would not allow the

disability of imprisonment to apply after infancy had run.

to

Judgment in its behalf,

GARNE? & FOSTIK ««"‘j}éf .

By

prepaid, this_/é& éay of December, 1975 to Oren R. Lewis, Esq.,‘cou3331 
for Plaintiff, 2054 N. l4th Street, Arlington, Virginia and to John,K}
Coleman, Esq.,>counsel for Defendant Warner Pfinz, M;D.; 1012 North Utah

Street, Arlington, Virginia 22201,

WHERLEFORE, the Defendant, THE ARLINGTON HOSPITAL, prays that its plea

the Statute of Limitations be granted and that it be awarded Summary

THE APLTNGTON HOSPT hz;; :
By:/’ /M/‘A_ ! //j’E\?a

@?iffgy L. Garndtt, 1II
Its &@ nsel

Grlffln/T/>Garne€ III
Counsel; ror The Arlwn"ton Hospital

'CERTIFICATE

1 hereby bertify that a true copy of the forégoing was mailed, postage

"GrlzzzﬂvT Garnetf IIi
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Qirenit Qourt of Arlington (ﬂmmig
Uirginia

wiLeiam L, WINSTON

PauL D, BRownN :
CHARLES S, RUSSELL . Beeemkasr 16, 1975
JUDGL

CHARLES H, DUrF

WALTER T. MCCARTHY
JUDGE RETIRED

COURT Houst
ARLINGTON, VIRGINIA

Gary R. Shechan, Dsquire

. ms. Wilc\’.}n. CG‘JlQS.

‘Lowio znd Jones, Ltd.
P. O. Dox 837
Arlington, Vicginia 22316

John Colexzn, Dsaguire

Slenker, Iroandt, Jeanings & O'eal
1012 1. Gtah Sircet

‘Arlington, Virgtnia 22201

Criffin T, Carnmott, IIA, Ccocqguira

Cernctt & NMestikx -

2000 . 16th Strest . ©
Arlington, Virginia 22201

Res At Law No. 17313
Burdle v, Prinz, et al,

Centlemons

‘A rovicy of all tho authorities cited by counsel
in this caso lecads to tho conclusion that the ploa of
tho Statuto of Limitsticns chould ha scustained and the
caze dizmisced.

Thae cozes in Virginia appear to hold that there
may be no "tocking® of cuccessive disabilities. '
thitehurst, ct al. v. Duffy, 181 Va. 637. The right of
aotica ccoruves when the domoges are suztained. Cnly
disabilitics then omisting ray ba relied upon.,

22



Deccxber 16, 1975
PSge Two

Tho dicdbility of inmanity wos not permitied to be
cddcd to that of infancy in tho caze of Charp v,
Stephona’® Or-mittos, 52 S.W, 977 (Ct. of App. hyo, 1899) .

%ho caly rofercace vhich camo to ny autcntion con=-
cerning tho voluntarinoess or involuntariness of the
cecend Aisability was fecund in tho oanctation nppsaring
in 53 A.L.R. On page 1327, we £ind the followings

°It Zollows, Zrca tho caces already com-
montced upon, that a subgeguent dic“bility,
axising aftor rcmosal of the one existing
vhen tho cause of action arose, cannot

ba tachked to the carlior one and so extond
tho tina within which to bring suit, If

o discability oxicting at the time the
cause of a2stion ceocrued he cnce removed,
the statute continues to run, rejardless
of cubzcequent digebilities, voluntary or
involuntary. {Qitations) Aand the statute
cecntinuoes to run rogardless of vhether the'
cubsceguent dicebility is voluntary or in- '
voluntary.”

Ccunsel for tha dofendonis ~bould pvcpare an ordar  '
custaining thoe plea ond disnissing the cace.

VLW Rw

Very truly yours,

william L. w1ns:on
Judge
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¢ OFFICES
o e KosTix
N. 16TH ST,
'ON, VA, 22216

O2DER OF DISMISSAL

THIS MATTER ceme on to be heard on the 12th day of December, 1975 upon

the Motioa for Judgment filed herein and upon the Answers and

h

t

Statute of Limitations filed by the Dofendants, WARNER PRINZ,

ARLINGZON HOSPITAL; upon the Points of Authorities of counsel

and that, from the Plzintiff's pleadings, the alleged medical
and neglisence of tha Defendants occurred in October of 1951,
the Plaintiff's pleadings, the Plaintiff was allecgedly insane

tent to handle the ordinary affairs of her life from April of

ber of 1973; and

Pleas to the
M.D, and T=EE

and was argued

RREER £
Further, frcm
and incompe-

1972 to Novem-

IT FURTYER AP2ZARING T0 THE COURT that the Genzral Assembly of the

Commonwaalet

£
r

of Virginia rodu he a

~
o~

(9]

(§1-13.42, Coda of Virginia, 1950, as amended).

July 1, 1972
otion fo

appearing to the Court that the Plaintiff £iled her Y
against the Defendants on September 10, 1974 and that the sai
Judgment was filed beyond the pariod allowed by law and that

Plea to the Statute of Limitations should be granted;

2z2rs zffective

’
¢
j8]
o
\and

B
Fh
o
2]
r
4
0]
a}

r Judgment

d Motion for

the Dafendants!

IT IS therefore ADJUDGED AND ORDERED that the Plea to the Statute of

Limitations of the Defendants WARNER PRINZ, M.D, and THE ARLI

RGTCH KOSPITAL

be and hereby is granted and the Plaintiff's Motion for Judement is dismissed
y & jad

with prejudice and Plaintiff's exception to the Court's rulin

The Clerk of tha Court is herecby directed to forthwith 1
copy of this Order to all counsel of record. i
T{IS ORDER IS TINAL

ENTERED THIS _~5 9% day of January, 1976,

44_;_’4‘, AMA_ p/

g is noted.

ssue a certified

LA vay.

/ JUDSE T T/
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Wi/ FOR THIS:

ﬂ’ N S

Z\ /'u ’«? J\/{/\, [ \‘.ﬂfﬁ/\ﬁv?f\‘/ *
Griffin '/ Garnett, 1II

Cadnucly,fr the Defendant, The
Arlington Hospital

/f( b " ( Oow e =

Joan K. Colecman, Counsel for the
Difendant, Warner Prinz, M.D,

SEEN, OBJECTED TO AND EZXCEPTION NOIED:

// it . S Ao

Gary R. l“cc“an Coansel for the
PlaiJLlLf Gail D. Hurdle

Rt e nend 2424
eItk

A COFY,

TESTE: JOSEPH C. GWALINEY, Clerk
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NOTICE OF APPEAL
AND JUto e
ASSIGNMENTS OF ERROR !

Al ( Clurk

() bt

,_"y/ . ’ ;”" g paty chink

NOTICE OF APPEAL

TO: WARNER PRINZ, M.D.
c/o Norman F. Slenker, Esquire
1012 North Utah Street
Arlington, Virginia 22201

and

THE ARLINGTON HOSPITAL

c/o Griffin T. Garnett, III, Esquire

2000 North 16th Street

Arlington, Virginia 22201

PLEASE TAKE NOTICE that the plaintiff will appeal to

the Supreme Court of Virginia the Order of the above-styled

“Court; per Judge Wllllam E. Winston, entered on the 5th

o7

ay

. of_January, 1976, upon the error assigned below,

ASSIGNMENTS OF ERROR

PLEASE TAKE NOTICE that the plaintiff assigns the

following as error:

1. That the Order of the trial court is contrary to

AW OFFICLS

S, WILSON. the law of Virginia.

LES. LEWIS & ' ‘

'NES. LTD. .

HoucE SouAmE 2. That the Court below erred 'in holdlng that the

ITON. VA, 22216

plaintiff's right was barred by the Statute of leltatlons.

3. That the Court below erred in construing the date

26



from which the applicable period of limitations began to run.
4. That the Order of the trial court is contrary;to

the cvidence presented.

GAIL D. HURDLE

‘M i) /Awé

By Counsel

LEWIS, WILSONW, COWLES

) LEWIS & JONES, LTD.

2054 North l4th Street
Arlington, Virginia 22216°

Bﬁf %J»’“M/» %6%» '

Gary Rj'Sheehan
" Counsel for Plaintiff

CERTIFICATE OF SERVICE
I hereby certify that I have mailed, postage prepaid,
a true copy of the foregoing Notice of Appeal and Assignments
of Error to Norman F. Slenker, EsQuire, 1012 North Utah Street,
Arlingﬁon, Virginiaf 22201, counsel for defendant, Prinz, and
to Griffin T. Garnett, III, Esquire, 2000 North 16th Stféét,
Arlington, Virginia 22201, counsel for defendant, Arlington

Hospital, this the 3"4/ day of February, 1976.

%/W/% %/

GARY R./SHEEHAN

o
a}
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