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1.

VlkGI~U.A ~ 1L~TUr,; t:lacuI'r COURT OF THE CITY OF VIRGINIA BUCH

CI'l'Y OF VlBGIUlA BEACll, VIRGl11U, 1
a municipal corporation,

)
Complainant,

v. ]
WILLIAM S. uotALn~G )
and
t1AkGRBT ;C. HOTALING ]
744 Little Neck load
Virginia Beach, Virginia, )

uefea4aDts. ]

JILL OF C(IG'1.ADT••

That the Qomplaiunt U a mwncipal GOq)OratloD of eu ~ ••••~Ib .f Vt~IiD1a.
2. That tu dafe04ant. &1'. the 0WIl.~. aD4oec~pant. of a •• 1'••••• panel .1 1aD4

and r •• J.deuce tbel"eoGlocated witbintheC'lt1 of Vil'liuu •••• " 4•••.••• *..744 Little
Neck &oadwbich pl'Operty:1. zODed 1.-5, ia.Uential D:1stl"10t, wui. ,. C. 1:;~""':1y.

ZoningOl'd:1naDCeof the City of Virginia Beach.

3. That on or about May15, 1975, and cOllti~"" tHceaf.-ebe •• f•••• '. hav.

parked aDoCl atol'ed an approx1Utely 20' .W:1nDebaao uJ~1L'~_r •• tu.l -.d•... t vehicl.
owned by them on the above property. Said vehicle i. pot puolcM aDd .tOl'M witbin a

building or behind tbe ne.r.at portion of a ~i1d1D1 adjacent, to a JNIa),1c.tnet aDd

is, therefore, parked and stored in violation of tbe ComPrebea.ive ZoaiDION1Qance.
",

4. '.L'taat the defendants were advised by the Zoning Off:1cU that the abovevehlcle

was illegally parked and stored, .but the defendant. stated t~t they ~ll COGt~ue to
, '

refuse to cOIIlply with the ZontngOrdinallce oven thoush their property i. such that the
J.fendautG could easily comply with tile ordinance if they 80 d••it:ed.

,.,. .",
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5. that the City of Virginia Beach i. empowered by Section 103 of the coapr.be~.ive

iU~ling Ordinance and by Sections 15.1-491 and 15.1-905 of the Code of VirgiAia, 1950.

as waendeJ. tc,petition for injunctive relief to restrain the violation of its ordinances.

~rlEREP(n~.your c~rlaluant prays that uecree. be i8sued temporarily and per-anently

el.1joiniH~ and restra1nin~ the. defundauts froUl parll.ir.1; and &toriuB tll.ir uuajor r~creationa1

E.qu1IJ1ilii!i.lt vehic11~ ou r.h2 i)rUpe~ty deBi~nated as 744 Little ~Ieck Road. Virginia Beach, in

'"riol;3tion of t:ht.! COl'1pr"~I~'''''.t.:;1Vf' ':on111.,:; Or,:inane.\: ot the City of Virginia Beach and t:ult:

tha co.•lp1ainant may have such other relief ae in equity •• y ••• proper.

CITY OF VIllGINlA IIACB

Iy ---------A8.i.taut City Attorney

ct~r1e. M. Sa11.'
Assistant City Attorney
Municipal Center
Virginia Beach, Virginia 23456

CITY OF VIR.GINIA BEACH. VIRGINIA t
a mUnicipal corporation I

Complainant

v.
WILLIAM S •. HOTALING. at al.

Defendant

t .•• ..., •• -----
t

I

ANSWERAND GllOtnmS or DIPBlln

NOWCOM!the defendant •• 4 .ach of thea ~4 ill .-r
to a Bill of Complaint .xhibited &sainat t~. ~ ••• r_d .ay.

aa followas
1. That the allel.tiona contained in ,arap'aph ODe of

the Bill of COmplaint appear to b. true.



2. That the allegati~1 contained in paraaraph two of

the Bill of Complaint app.ar to be true allo but .triat proof

i. called for to 8upport thil al1elation.

3. That the allegations contained in parepoaph three of

the Bill of Complaint are neither affirmed nor deDied, but

striet proof is ea1led for to lupport the allelationl OODtatned

eheJ'eln.
4. That the allegationl contained in paraaraph four of

the Bill of Complaint are neither affirmed nor denied and Itrict

'proof il ealled for to lupport each and e"rJ al1esati •. coo-

tained thereln.

S. That the allegations contained in paragraph five of

the Bill of Complaint are expre.aly denied and strict proof i.

called for to 8upport each and every allegation contained therein.

6. For further &nswerto the laid Bill of Complaint,
,RYDGES & HUDGINS
ATTORNEYS AT LAw your defendants and each of. them, reapectfu11y submit that the

ordinance under which the City of Virlinia luch purportl to

enforce restrictions on parking of recreational •• hl"lel il

invalid, and improper usa of the police povar, of the City of

Virginia B.ach, Virginia. ia diacr~.toYy. deal •• tbedefeo4antl

and each of them'equal protection of the 1•• UDder~ CoD-

stitution of the United Stat •• , that it t. 111••• 1 ~d UDOOD-

.titutionalUDdar ~oth the Itata a4 ••••• &1••• d..d. •••

HOW, HAVINGFUlLYANSWEUD, your ,def._t. _el each of

them pray that thi. Honorable Court vill di •• la. the Bill of

'Complaint exhibited aiainlt tha. and rul. that the ~rdiraaD~

tmder which the City •• eka to enforce reltrie'tiOll' (til par1d.ll1
~, ,: ' " ~~;.

of recreational vehicle. and t~. cont.xt of ~h.oomprebeDliva
zoning ordinance be declared unconltitutional.



VIRGINIA: lU THE CIRCUIT COURT OP' TWt CITY OF VIRQIIIU BIACII

CITY 0' VIl1GDiIA 1SUCU. VIRGINIA,
a municipdl corporation,

v.
WIIJ.IAM S. HOTALING
and
MARGARET T. llOTALING

J
)

Comp1aiDaDt,
)

)

)

J
DeI.IId_ta.

I

DI QWICIJl'l
wO. e-1S-t7SA

This cauaae came OIl July 18, 1975, upoll tbe MCloa of t:IIe •••.• lat •••C t~ a

-_l'Y injUDctiOllre.tra1nina the daf""ea fr_ paRiDa ••• c. •.••a _jol'

recreational equiplMDt vehicle ill violation of _ticl. 2, _.t::loa 205 ~ &be

COiUprehens1ve Zoning ordinance of tbe City of VUllrd.. hacla ••• UpoIl &ala Mtlem

of tbed.feudanta for a temporary lmjunction re.tra1Diaa tba ...,1.'•.•, fco.
enforcing ••ald .zon1mgordlnance pendlnathe tr1al of chla _ee- _ tea •• It ••

L'PON CONSIDBRATIOii WEBEOP,Tbe Court haY1Da couUe. t.- _••••t•.8Dd

8t1pulatiou of couuel and it appear1ngto the Court that ArCio1e 2, S"CloD 20S

of the CCJmpreh•• iv8 Zoning Ord1uuce 1. pa'•••• ed 1D law to M Yali4 ••• tbat the
0, '-,

defendants will not auffer irreparable injury by complywa vith •• !AIo1l'd.1Danceit .

111 therefore, ADJUDGED.OIWEREDANDDECREIm cbat the defad •• e. MetoD for •

tlllUpol'aryinjunction i8 hereby dallied aDd that the cc:.pl.:lUllt. a MetoD for •

temporary injunction restraining thedefeadaaea frOD vloLatiaa aai4 ~1aaQce i.

hereby granted aDd the defendants are eDjoiluld from violat1Dl •• 14 or~iD&llc. \&Btil

further order of thi. Court.
Enter: _

J•••••



CITY OF VIRGINIA BUCH. VIRGINIA,
a Huuicipal Corp0l'atlon,

v.
~f.ILLIAM £. JiOTALnW
and
MARGAREt T. HOtALING

Defend_ca.

IN ClWiCUf 10. e-76-'75A

STATEHENT OF 'PACTS. TESTDfONY
AND OTHEl INCIDENTS Ol' TBI CAl!

II _ ••

This Cause Caule em July 1•• 1975, UpOJ.l the IIOtioD of the OOIIItP1aiDlet f. a

temporary injunction I'eetraining the defeD4aut8 froa parkiDIand .tor~ a •• jor
recreational equipment vehicle in violation of Article 2. Section 205 of tbe Co.pre-
haH.ive Zoning Ord~ce of! the City of Virginia Beach and UpoD the IIOtioa of tbe

d\~fendant. for a temporary injWlcti~n re.training the coraplaiDaDt fl'_ .forclna Mid

~:.on1ngoI'41Danc:-. pending the trial ~f this matter on ita merit ••

The matter vaa argued by eouuaa1 upon the .tipulation of fact a. to the

~1stence and co~tent of Article 2,' Sec.tion 205 of the Comprehensive ZOIliDa Ordtn3Il~e

Gf the City of Virginia 'Beach, V1rsln1a, theOWDerahip by the eS.l.adUlts of a tventy

foot Winnebago Motor Hoae classified •• major recreational equip-.t \l.ndersaid
()rdiD.&nc~ and the fact that said vehicle va. parked and stored on the defendant'"

pro?~rty 1n violation of said ordinance.
Th. Court havinb heard the atipulation of fact and argument of couna.l for

t~~a granting of a temporary injunction ORDERED that tbe defendant.' motion for a

tQUporary 1njuuctUln be denied and tlaat the plaintiff' 9 YUOtion b. graotedand the

.1'lfendant. 'Jere tetlpot'arily ;;;r.joined from violating ,aid zon1rig ordinance until further

or;;:'!" .of the Court.

This State of 'Facts. 'reetimony and.•Other lucidOlnta of trial 1'8ubmi~ted as

a f'tntE:lmc,ut of the evt'.;;.t.soccarrL'1g at. the hearing in thia lnattcr hold' on July 18, 1915.
a.w if» iileJ in ad,jitioll to the trauscript of the trial of tid .• _ct_ 1Mlu'4 OIl'

~ov~or 6, 1975.
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ORDiNANCE NO. ..;(7 ~.

AU ORDINANCE TO A!.'lEND ANI) REORDllHARTICLE I, SECTION 111 or THECOMPREHBtSIVE ZONING ORDlNAlCE OF
THE CITY or VIRGINIA BEACH UUTlltG
10 DEFINITIONS . ,

BE IT ORDAINED BY THE COUNCIL OJ' THE CIn 01' vnoINU BUCH,

VIRGINIA:

That Article 1. Section III of th. C•• r.ben.l~••• 1•• OrdiDUC'
relating to Definitions is amended and reordaina4 •• f.ll••• :

l1!.1or Recreational Equipment. F,r pump". oL..sl\U.
A. '.'

ordinance, maior recreltiqnal !9u~Rment InslQ4t. t(ay'~
trailers, eickgp campers or so_ches, !gterts,' 4!sAl~B'I.

, ~ "

tent trailers, converted busep or 3imilar davie', 1QS'fd.e-!
for use as portable recr.atlonal<housiAA' boat.'.••.b~t
trailers, amphibious hOlls.boi!S and ,the like, and S,.,'
or boxes used for tran!portini recre&tiQlUll 'guy.nt,':'
whether occupied. by such eg,u,ipmentor not.

Adopted by the Council of the City of VlraiBia Beacb.Virlioia
on the Z~ day of ~'k~P • 1975.

Certified to be a true excerpt from the minutes of the City Council of
the City of Virginia Bea.ch, ,Virginia, adopted April 7, 1975
_. . . I ,,'- f\. - j

f .• ' L .L ..,,-...c...' P'PI. ~--rA- r'-t. ,.J/
Diane M. Davis; Deputy City Clerk



AN ORDINANCE TO ~.fEND AND REORDAIH
ARTICLE 2, TO INCLUDI SEX:TION. 20S
OF TUE COMPREllENS IVE ZONING OllUINANCE
OF THE CITY OP VIRGINIA BEACH.ucaaoDO .
MAJOR RECREATIONAL EQUIPMlHT ,,'

BE IT OlWAUliD B\ THE COUNCIL OF THE CITY OJ' VIIQDU BUCH,

VIRGINIA:

That Article 2 of the Comprehensive ZOnina OrelioaDC. 1s ••• Dded

and reordained t~ include Section 20S as tollowaz
205. Major Recreational Iquip••nt
.<a> No major recreational equipment shall be parked in any

public street or puhlic right-of-way for more than
three hours.

(b) No such equipment shall be used for living. al•.,lna or
hous~keeping purpoaea except ia location. lawfUlly
eDtablish~d for .uch use.

(c) In AG-l Districts,' po such equipment .hall be parked
or stored in any req'Jiz:ed yard adjacent to a atre.t

nor closer than 3 feet. to any lot lina.
(d) Where the principal uaeof a building 1. r••ldential,

major recreational equipment shall b. stored only a. a
use accessory to a permitted principal use, and subject
to the following limitations:

No such equipment shall be parked or &torad
on any lot except within a building or behind :.
tile nearE:St pprtiou of a buildina adjacent to

a public strcE:t, provided, however, auch eq",ip-
ment may be p~rkedanywher. on the praad •••. 'for

a period not to exceed: 24 hours duri~g loadl~B
or" ~nloading.
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••# •.

(.) Where the principal us. of a buildlna i. 0••••••1&1.
business or industrial, major recreational equiPru?1
may be parked or stored as ace •• MI'Y ua•• pn~

limitations and requil'_t. of the Dlatclct ••• _t.
Tbis.ordinance .hall b. .ffective 30 day. ~ da~ ., ~C.

adoption.

Adopted by the Council of tba City .• f Yiqi.i4 ae..c~_t~
I irtv day of ~ • 197'.

!...L~.A.LOll D & J!
THIS CAUSEcame on this day to b. heard upoa the IUl of Callp1aiac fUed

by the City of Virginia leach, Virginia and upoa. the aDI'IMI'IUecI .y , ••••• , ••••• t.,

\U11iam S. Uotalina and Margaret T. Bota11q, "POD brief. filed '7 ••••• pUtlu ..".

tbEA matter vas heard UPOD the wideuc. lubm1tted by the ac.plaS-C l1li4 ~ _ ••••

by counael.

ANDit appearing to the Court for the ruaoua Itat" ia it. letcerep18loD

dated Uecember 10, 1975. and made a p.rt hereof that the iajuocttoD .~t" by the
~ity of Virginia Beach against the 881d aef.adant. ebou1d be deDi" •• ~ around.
that Section 20S(d) of Article II of the COIIlPrehen.iveZouiq ~~ ••.upoa which
the requasted relief va. based, i. hereby dec.larecl to b. \II'lCoutitutioDal, ead that

Section 111 of Article I, conta1ning the definition of Majo~"cr •• t1o~ 1qu1~t,

1s unconstitutional as it applies to the e.... to which actioaof tbe Cou~t the
complainant duly object. and except••

Enter:
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ItCSIDENT JUDGES

ROBERT S.WAHAB,JR.
PAUL W. ACKISS

PHILIP L. Russo
AUSTIN E.OWEN

HENRY L.LA •••

~ i -.: ~"'.=:-.... . --- ;-- ,--

SECOND .JUDICIAL CIRCUIT

N. WESCOTT JACOB
ItESIOENT JUDOE

CIRCUIT COURTS

ACCOMACK COUNTY

NORTHAMPTON COUNTY

ONANCOCK, VIRGINIA 23417

Richard G. Brydges, Esquire
Post Office Box 625
Virginia Beach, Virginia 23451

December

--

CIRCUIT COURT

CITY OF' VIRGINIA BEACH

PRINCESS ANNE

VIRGINIA BEACH, VIRGINIA 23456

Charles M. Salle, Esquire
Assistant City Attorney
Municipal Center
Virginia Beach, Virginia 23456 DEPT. OF LAW

Re: City of Virginia Beach '
vs.
William S. Hotaling, et al.

'.,Chancery No. C-75-975-A

Gentlemen:
This cause came before the court on the Complaint of the

City seeking to enjoin the defendants, husbanq and wife, from
violation of City ordinances restricting the parking 9f recreational
vehicles.

. The defendants' response seeks to have the court deny the
injunctive relief prayed for, bottoming their plea on the grounds
that the City ordinance is unconstitutional.

, Without detailing same, it has been agreed py counsel
that a controversy does exist~ and that "the present posture ~fthis
case is to test the validity of the City ordinances i~volved.

In evidence, there has been:j.ntroduced "Plaintiff's Exhibit
No. i"; the ordinance in issue, setting forth sectioq. 205 -'}1ajor
Recreational Equipment" found on page 31 of the City Code, aIld a
definition of Major Recreational Equipment foUnd on page l8~f the
City Code ."



Charles M. Salle, Esquire.
Richard G. Brydges, Esquire
December 10, 1975
Page 2.

In this case, the only portion of the ordinance at issue
are sub-sections "(d)", found on page 31, and the definition
previously referred to, found on page 18.

The position of the defendants is that they have a legal
right to park recreational equipment, on their own (residential)
property, located at 744 Little Neck Road, Virginia Beach, Virginia.

In keeping with earlier requests of the court, and the
desire of counsel, legal briefs in support of their respective
positions have heretofore been filed with the court.

Both sides.'in this case ,accept and agree on the following:
1. That the 'proceedings do not arise on any complaint
by the City that the defendants "use" of the property
constitutes a nuisance per-se, or a common law nuisance,
and;

2. That if the City has the authority to so restrict
.the 'defendants, such arises under its general police.
powers, pursuant to the aforementioned ordinance.
Police powers, enumerated and restated in so many Virginia

cases, .are that such regulations are valid if they bear a reasonable
relationship to the public health, safety, morals, or general welfare.

It was conceded by the City that the present use bore no
relationship to public health or morals, and that if there pe a basis
for such restriction it must lie elsewhere in the City's ex~rcise of
its police powers for safety or the general welfare.' Though a
question of "safety" might arise with regards to the'provision
against parking on City streets, no real factual question qf the
public safety was envisioned, nor presented in evidence where the
vehicle was parked upon one's private property. Furthermore, the
ordinance itself would seem to eliminate any problem with "safety"
since sub-section "(c)" allows the parking or storage of such equip-
ment in "AG-l Districts". ' . '.. .

10
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Charles M. Salle, Esquire
Richard G. Brydges, Esquire
December 10, 1975
Page 3.

The only basis remaining to the City for" such restriction
must necessarily turn toward promoting the "public welfare", and if
not openly agreed to, it became obvious to the court that "aesthetic
considerations" constituted the sole consideration for enactment ofthis ordinance.

My research into this subject, to-wit; zoning based upon
aesthetic considerations, indicates that there is a division of
authority, stated as follows. Is the zoning bas'ed solely or
predominantly on aesthetic considerations, or are such considerations
merely an additional or incidental motive for the enactment of an
ordinance? This distinction is of more than theoretical importance
since all of the cases agree that in the latter situation the
validity of a zoning ordinance cannot be effectively attacked on
the grounds that it is based partly or incidentally on aesthetic
considerations. The modern trend is toward fostering, under the
police power, the aesthetic side of municipal development. Even
here, however, if one should adopt the "modern view", such an
ordinance would not be upheld if it were discriminatory in its
appli~ation to particular circumstances.

I have found only two reported Virginia cases that deal
with the question of aesthetic consideration; the earlie~t, ~
Bros. v. Alexandria, 169 Va. ill, and the later ~~. Kennedy,0l!.Q. ~-: ~. -:- _

In the.~ 1!!2!.. case the court is quoted thus: "the
Legislature may in the exercise of the police power, +estrict
personal and property rights in the interest of public health, public
safety, and for the promotion ..of the general welfare." And further,
that this "power is not limited to regulations designed to promote
public health, public morals or public safety, or to the suppression
of what is offensive, disorderly or unsanitary, but extends to so
dealing with conciitions which exist as to bring out of them the
greatest welfare of the people by promoting public conv~nien~e or
general prosperity." It concludes, however, that though they should
be considered, "aesthetic considerations" alone are not enough •

••• 11
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Charles M. Salle, Esquire
Richard G. Brydges, Esquire
December 10, 1975
Page 4.

Dealing again with "aesthetic considerations" our court
in Peck y!. Kennedy, 210 Va. 60a stated: "aesthetic considerations
are not wholly without weight and need not be disregarded in adopt-
ing legislation to promote the general welfare", and further that
"there is a generally accepted rule that a state, municipality or
county cannot limit or restrict the use which a person may make of
his property under the guise of its police powers where the exercise
of such .powers would be justified solely on aesthetic considerations."

Virginia then, holds to the view that an ordinance
predicated solely or predom~ly upon aesthetic considerations ,is
not a valid exercise of its police power.

\

The Virginia Beach ordinance includes equipment ranging
in size from "travel trailers,' pickup campers or coaches, motorized
dwellings" to "cases or boxes used for transporting recreational
equipment". The definition necessarily includes, among others, all
of those myriad vehic 1es commonly designated as "vans " and pickup
trucks, with some form of camper body, such as are produced by most
manufacturers of vehicles, both domestic and foreign. The Court
would use as an example, the fact that a van such as those produced
.by any of the big three American manufacturers, of an exact given
size and shape, can be found to be marketed for business use' (the
carrying of supplies, boxes, electrical and plumbing equipment, etc.),
as buses, as ambulances, as a family stationwagon, and as a ~otorized
camper intended primarily to serve for recreational purposes. Exc1ud~
ing a business use, restricted by another section of the City Code, - '.J

this ordinance thus would allow one person to legit~te1y park his
van, but prohibit his. neighbor from parking an identical vehicle,
'where the latter vehicle has ,been manufactured primarily fo2;'
recreational use. '

Where such can and is done, then there is no legal basis
for disallowing the parking of one such vehicle, because it ,.contravenes
the public welfare, yet to allow the parking of an e~teriorly identical
vehicle, suggesting it does not interfere with the public we~fare. .

•..
',.
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Charles M. Salle, Esquire.
Richard G. Brydges, Esquire
December 10, 1975
Page 5.

In this regulation we have wi~hQut argumeptj a clear
restriction upon one's freedom to use and enjoy one's property.
Such use and enjoyment is fundamental and is guaranteed by Article 1,
Section 1 of the Virginia Constitution.

Further, Article 1, Section XV of the Virginia
Constitution states, "that no free govermnent, nor the blessings of
liberty, can be preserved to any people but by a firm adherence to
justice, moderation, temperance, frugality, and virtue; by frequent
recurrence to fundamental principles; •••"

With the ordinance in issue, there is a presumption of
validity, so long as it is not unreasonable or arbitrary; and
though the courts will not substitute their judgment for that of a
legislative body, "the "exercise of police power is subject to the
constitutional guarantee that no property shall be taken without
due process of law, and where the police power conf1ic'tswith the
Constitution the latter is supreme, but courts will not restrain
the exercise of such power except when the conflict is clear."
Southern R.R. vs. Richmond, 205 Va. 699. '---- - - -- ---_ .. - - -

1, therefore, find that the pertinent and contested parts
of the ordinance in question contravene the Constitution of Virginia,
are unconstitutional, and therefore v~id.

Re~pectfully, Sirs, 1 am
Your Obedient and Humble
Servant, Sirs,'

pt
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IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

NOTICEOF MPEN. MD AS3IGftl:m 0' _

. .

CHANCIRYNO. 75-'7&A

••

••

••

:
••

•.

Defendants.

WILlIMi S. HOTALING and
MARGARETT. HOTAlING,

l. 2. The Court erred tn declaring the definition 01 Mjor recreatfon-
d ' I
i, al equipment contained in Sectton 111 01 Article I of the c~sive Zoning,

;, CITY OF VIRGINIA nEAtH,
:(,.
'IIi 1 i:! Campa nlnt.
il:1!I v.
n
i'
\1

III
Ii
II.,
'I Complainant, ctty of Virgin1a Beach, h.reby fn •• wttll the Clerk

II" pursuant to Rule 5:6 of the Rules 01 the Supr•• C:Ourtof Vtrg1n1a. fU

If' 1 notice of appeal from the 1tllil judgment decree •••t •••••• beretn oa January 5,
:jn 1976. enter1ng judgment for the defendants, and ••• 1gnl the following errors:' I

;i . 1. The Court erred in declaring Sectton 206(d) of Anicl. 2 of the i
\' ,
,i Comprehensive Zoning Ordinance of the C1~ of Virginia Beach unconstttutional.!
t,

: I
I

3. The Court erred in its ruling by apply~nu the following erroneo~.

" Ordinance unconstitutional.
"n

" principles of law:

(b) By holding that an ordinance is not pre.umedconstitut1onal~

(a) By holding thlt the burden of showing the unconst1tution-
,I
,;
, al1ty of an ordinance does not rest upon he who Issan. tt. and

"~i

", 4. The Court erred in reaching the following findings without the
i:
j~ defendant having presented any evidence:,

(a) That the ordinance was unconstitutionally vigue; and

(b) That the ord1nanc~ was based solely on aesthettcs.

A transcript of the heartngs here1nt and a statement of facts, and

,I . all incident: of the \:i)use. shall be hereafter fl1ed with the Clerk of the
'i

14



I '

.\ ..

CITY OF VIRGINIA lEACH

8y .••.•._. _

8y ._, ._, _

Charles M. SalleAssistant City AttornQY
Arthur Bergman
AssistantCi~ Attorn~
Municipal CenterVirginia Beach. VA 23456

Circuit Court pursuant to Rule 5:9 of the Rules of the Sup"" Court 0;
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(The court reporter was sworn.)
THE COURT. The case before the

Court this morning is the case of the
. ,City of Virginia Beach versus -- Mr.

Brydges, is that Hotaling?
fI".R. BRYOOES. It 1s pronounced

H-o-t-a-l-i-n-g.
THE COURT. And this is a con~

tinuanoe of a short proceeding that we
started on July 18 of this year. At
the time we'; proceeded on an injunc~ion.
is that correct?

MR. SALLE. That's correct.

15
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TH2 COURT. Mr. Brydges?
N.H. B,<YDG1~31 Yes, we are ready,

your Honor.
THE COURT. Now, will you have the

witnesses stand for the purpose of being
sworn'?

l1R. SAI,LEI 1 don't propose to
nut on any witnesses. The facts are

not really in dispute •
.THE COURT I Of course, you are not

required to call ,any witnesses.
MR. SALLE. The witnesses will b.

on call for rebuttal primarily and if
the defense is not going to call any
witnesses we won't ~all any. -

THE COURT. You think -1t is purely
a matter of law?-

MR. SALLE. We have some exhibits"
but other than.that

MR. BRYDGES. Without any question
I think it is." r

16
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.I\IR•. BRYOOES ,) thi~ we can stipu-

late to the Court in this instance that
the reason for the injunction filing was

Ithat we did park the vehicle in question
on a certain day and rather than go
through the criminal procedure -- .

THE COURT. To test the case?
f,;R. BRY~ I oJtYes", sir ~_.__ ~.._._--_.--*:"* +

~ ~ ~
~ffi. SALLE. Yes, si~. For the

record I would like to state what has
occurred briefly in this case. We did
appear here on motion for both sides
for a temporary restraining order.
The Court granted the City the right
to temporarily restrain the defendant
from violating the. Ordinance. At the
t~me and it is my underst~4ing also,
at that time it was stipulated that the
OrQ~nance did in fact exist prohibiting
the parking of recreational vehicles
in front yards or an area beyond the
furtt;est point of the front of a building
next 'to the street. The existence of that
ordinance was stipulated. It was ~lso
2ti~ulated that the defendants have
a lhnnebago motor home which was parked
if": n y'esidential area on hi s property
!l', "j,:,lationof that Ordinance. Now,
2.1: ~,h:~=; time I would like to ask the

17
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Court to admit as City's Exhibits One
and Two certified copies of the Ordinance
of the City of Norfolk and the Ordinance
of the City of Hampton which relate to
recreational vehicles and to the same
degree as the Ordinance of the C1ty of
Virginia Beach.

THE COURT. Any objection, Mr. Brydges?
r.~R. BRYOOE5. No~ sir. I ha'leno ob-

jection , your Honor.
THE COURT. The Norfolk Ordinance

will be introduced. This is your first
exhibit, 1s it not?

r/R. SAt,Lr:.:. Yes.,

THE COUR';!'.None from the prior
proceeding"?

fd<. BRYDGES,' I have not read those
throughout. i aSSUme they are parallel.

y,:H. SAllE. Essentially they do.
THE COURT. The Norfolk Ordinance

will be introduced as Plaintiff's Exhibit
Number One. Plaintiff's Exhibit Number
,Two will be the Hampton Ordinance. 'Now,
there is your own Ordinance involvad"
and I have a copy. Was that introduced
previously?

MR. SALLE. That perhaps could be
stipulated,too,but perhaps if you have
it --

18
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MR. BRYDGES. 205.

THE COURT. Will you look at that?
(The document was examined b.Y the

Assistant City Attorney.)
MR. SALLE. Yes, sir. This 1s the

Ordinance.
THE COURT. All right. Did you

show this to Mr. Brydges?
MR. BRYOOES t. I think I know what

the Ordinance says, your Honor.
THE COURT. We will renumber these. .

I think probably we should mark the
Virginia Beach Ordinance as Number One~
The City of Norfolk as Exhibit Two and
the Hampton Ordinance as Number Three.

(rPhe Ordinance of the '~ity of
Virginia Bea9h was received and marked
into' evider~ce by the ,:ourt as llaintlff's
~xh i bit Uumber One. The Or(llnanCe of
thejty of Norfolk was received and
markt:u into evidence by the ~ourt as

Plaintiff's Exhibit ~umber Two. The
Ordinance of the City of Ha~ton was
received and marked into evidence py
the Court as Plaintiff's Exhibit NUmber
Three.}

1'9



t.,R. SALLE. Your Honor, since we
filed the Bi.llof Complaint asking for
an injunction to prevent the defendants
from violating the City Ordinance ,we
have the evidence before the Court that
there is an ordinance that the defendant

is violating. I think that is the
burden of proof that we are required
to carry.~ =ik~tAt this point I thi~ the
City has carried the buuden. There
is an Ordinance and a violation by the
defendants and:on its face the Ordinance
is presumed to be valid. I think it is'
the burden of the defendants to show,

.if they can, that the Ordinance is not
valid.

r.m. BRYDGES. You mean I've got the
ball and the burden?

l\JL SALLE. And the burden.
1\'11. BRYDGES. And the burden.
THE ~OURT. All right. Let me ask

some basic questions that you may address
yourselves to. I think you are deali~g
in niceties. Helate somewhat to the
obligatinn in the legal matter to move
forward. ~ould you hold to the position

20
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that any enactment of the government is
valid simply because it is enacted and
not because it is not enacted -- whatever
the case may be? But, you run into at I .

least the basic principals -- if we
get back to the fundamental law of
our land that the major government is
so constructed and designed essentially
here to pursue those basic principals
of life, liberty and the pursuit of
happiness and anything that would
restrict us in any of those things that
may be at least tainted and subject to
suspicion when you say presumption
of validity? By ~t.3 same token isn't
the basic constitution that we operate
under and which we .refer to as our

.fundamental law, aren't they enacted?
Isn't there any delineation from those
princi!)als set forth therein? .,'!ouldn't
it be su~picious on the face of it if
it continued to restrict a man's freedom

la't'f. and thi.s is the same in mostly

every state especially dealing with
zoning ordinances,: that the legi.slat4re
which is also a branch of the goverp-
mttnt i.s d01d{:: to act reasonably when it

.'
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enacts an ordinance. The law presumes
that it does, and the law places a
burden upon the p~rson who thinks that
such law may be unconstitutional to
prove that it is•. The courts have held
.that the legislative branch of the
government is presumed in law to act
in accordance with the law and that
their actions are presumed to be valid.

THE COURT. All right. Let me
pin you down a little bit closer.
Suppose that either the State or th~
City should pass a statute or ordinance
that said that no longer could you o~
and hold title to real estate. You,
are telling me now that if that was
done say in the next session of the
legislature that I should just sit here
unless I could see something arbitrary
or capricious. _Or, suppose it is a _---
matter of nonfeasance or misfeasance-
that it slipped through. and things -do
sometime in the rush of the legislature.
saying to the Court Iahould not inquire
into thoaethings and assume they are
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right.
NiR. BRYDGES. Your Honor, I under-

stand what he said. I followed it
through his brief. ~ihenthey pass
legislation or enact an ordinance, it
is good. They have the right to do
that. It stays there even if it 1s
an affront to the Constitut'lon until
somebody ~omeB along and questions it.
They have no obligation once they enact
the legislation even though it is under-
stood to be arbitrary to the rights of
individuals it is going to be the'law
and presumed to be the law until somebody
co~es along like the defendants and calls
the Court's attention to it. That is
the thrust of what he is saying. It
is throughout his brief.

THE COURTs I agree with you. I
teel like I want to inquil"aabout these
things. I want to know how far we can
go on this. If you take the example I
gave you -- I am going to be anxious to
see you work your way out of this. On
the face it should. A law should

23
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substantiate the property rights. I
will take that as an immediate example
where the Constitution is loaded with
the right to hold property and so forth.
Would you say that on the face of it
it is presumed to be valid and then it
cannot be knocked out unless it was
proved to.be capricious or arbitrary?

M.~• SALLE I Your Honor. I think
you start with the fact that when the
legislature enacts a law it is then
valid unless itiis brought into oourt.
I mean there haa to be in this country
a judicial actlontr;) :>ringthe review
of that law before the Court.

~~~:oc~r, All right. Now, we
are in the Court.

LR. ~ALI.E. How, we are before the
Court. Now, if the Court 'reads an
ordinance or a statute and it is so
clearly unconstitutional on its face
according to the words on the paper,
then the Court can look at it and on
its own declare it to be unconstitutional.
But, that is not the kind of case we'h,!ve

,'uma ~INF G. WINFREE
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before us. There is nothing in this
ordinance that you can look at that
I think anybody can reach out and say
that ,the law is unoonstitutional.

'rHE COUR'l'. I think maybe what I
am asking -- 1 was trying to work from
the bottom up to find out from what
point you draw it. Finish your argu-
ment. I think yoU have laws to sub-
stantiate it by the goveming body.
It is presumed to be valid on the face,
is that correct?

MR. SALLE I Yes, sir.
THE COURT. :And the next step the

Court should so hold it valid unless we
rise to the point that we find that it
was enacted capriciously, arbitrarily
and unreasonably.

MR. SALLE. Yes, sir.
THE GOUR'.!.1. I think there is one

other phrase, "And that it bears no
reasonable or substantial relation to
t~e public health, safety, morals or
welfare. It 1 think that is the further
intention. And I simply ask you that

MADELEINE G. WINFREE
Court, R.porttl'

Y'!!IIini. Be.ch,Vir;ini.
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do we not have this in an ordinanoe~
If we are going to bear on this pre-
sumption, wouldn't your Constitution
which Is your fundamental law, doesn't
that also bear the respectability that
if you have change --, essentially if'
you delineate any oft~e rights given
to people it is an affront to that
particular document and doeS this same
thing bear on that?V/e have to raise
to the point that an .affront was done
capriciously or arbitrarily or must
we simply find that on the face of it
if it appears to be derogating from the
rights of peopl~ granted to them under
the 8onstitution that the presumption
should be that it is not valid until
proved invalid? These are things that
essentially come to my mind in looking
at this particular matter that is before
the Court.
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	00000001
	00000002
	00000003
	00000004
	00000005
	00000006
	00000007
	00000008
	00000009
	00000010
	00000011
	00000012
	00000013
	00000014
	00000015
	00000016
	00000017
	00000018
	00000019
	00000020
	00000021
	00000022
	00000023
	00000024
	00000025
	00000026
	00000027
	00000028
	00000029
	00000030
	00000031
	00000032
	00000033
	2015-06-15 (15).pdf
	00000001
	00000002


