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VIKCINIA: 1IN THE CIRCUIT COURT OF THE CITY OF VIRGINYIA BEACH .

CITY OF VIRCINIA BEACIH, VIRGINIA, ]
a municipal corporatioa,

Complainant,

WILLIAM S. HOTALISNG
and :

MARGRET T. uomumc , ]
744 Little Neck Road

Virginia Beach, Virginia, }

CHANCEXY ‘

Defendants. ]

BILL OF COMPLATNT

10 THE HONORABLE JUDGES OF THE AFORESAID COURT:

Your complainsat, by itse counui. rupu:!ui_ly repressnts as !onmx

1. That the complainant is a nunicipcl corporation of ths C&!lﬁll'.lth of Virstnin

2. That the dafendants are thn ovmers and occupants of s cottntn p.x..l of land
and residence thereon located vithin the City of Virginia Beach donl.naz.ﬂ as 744 Little
Neck Road which property il soned R—S. Rnnidcnttcl District, under the Ca-ptuhanntve
Zoning Ordinance of the City of v1rain1a Beach.

3. Thnt on or about May 135, 1915. and continutls thntcatt.t the 4otlndlnt. have
parked and stored an appraxinntely 20' "tnncb.go nljor tocrocttonal lqutp-nt wvehicle
ouned by them on the above propar:y. Said vehicle 1s not pnrknd and utorod vithin a

buildiag or behind the nearest portion of a building adjacent to a public lttelt and

is, therefore, parked and stored in violation of the Comptehenotve ZOnins Ordinnnce.

4, ‘ihat the defeundants vera adviued by the Zoning Offic.r that tho sbove vchicle
was 1llegally parked and stored, but the dafendant. stated that thay will continue to

refuse to comply with the Zoning Ordinance even thoush their. prop-rty 1- such that :he

Jefendauts could easily comply with the ordinance if they s0 dclited.



5. That the City of Virginis Beach is empowered by Socgion 103 of the Couprehengive
Zoning Ordinance and by Sections 15.1-451 and 15.1-905 of the Code o!vV1r31n1a. 1950,
as nmendeu, to petition for injunctive relief to restraio the violation of its ordinanceu.
WAEREYORE, your complainant prays that decrees be issued temporarily and permanently
¢enjoining and restraining the defendants from parking and storing their major recreational
equipuent vehicle ou the property desinnated as 744 Little Ueck Road, Virginia Beach, 1in

viotation of the Compraconsive loning Ordinaacs of the City of Virginia Beach and that

the ccaplainant way have such other relief as in equity may seem proper.

CITY OF VIRGINIA BEACH

By

Assistant City Attormey

Charles M. Salla'

Agsistant City Attoruney
Municipal Center

Virginia Beach, Virginia 23456

CITY OF VIRGINIA BEACH, VIRGINIA t
a municipal corporation A o

Complainant 1 o
v. S - 1 OwANeERY ¥O.
WILLIAM S. HOTALING, et al, :

Defendant - :

_ ANSWER AND GROUNDS oy DEFEHS! .

| now COME the defondanto lnd oach of them and ﬂn answer
to a Bill of Complaint othbiced against thenm, qnounr and oayo
as follows:

1. That the allegations concainod in paragr.ph one of

the Bill of Complaint appear to be true.



RYDGES & HUDGINS
ATTURNEYS AT Law

proof is called for to support each and every allegation con-

| 2. That the allegations contained in paragraph two of

the Bill of Complaint appear to be true also but ctricc‘proof
is called for to support this allegation. |

3. That the allegations contained in parngraph three of
the Bill of Complaint are neither affirmed nor denied, dut
strict proof is called for to support the allegations contained
therein.

4. That the allegations contained in paragraph four of
the Bill of Complaint are neither affirmed nor denied and strict

tained therein,
5. That the allegations contained in paragraph five of
the Bill of Complaint are expressly denied and strict proof is
called for to support each and every allegation contained therein.
6. For further answer to the said Bill of Complaint,
your defendants and each of them, respectfullj'nubmit that the

ordinance under which the City of‘V1rgtnia Beach purbortl to
enforce restrictions on parking ofvtqcrcatlongl vehicles 1is

invalid, and 1mpropervuae of the police power of the City of

| virginia Beach, Virginia, is discriminatory, denies the dsfendants

and each of them equal protection of the laws under ths Con-
stitution of the United States, that it is 111egal and uncon-
stitutional under both the Staio and Fedexal éonn:i:htian. |
NOW, HAVING FULLY ANSWERED, your defendants md each of
them pray that this Honorablo Court will diontlc thc Bi1l of
‘Complaint exhibiced against them and rule that the ordtntneo
under which the City -eeks to entorce taltrictionl on pcrking
of recreational vehicles and the context of tho couptnh‘noiv.

zoning ordinance be declared unconlcttutional.

-
O
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VIRGINIA: X THE CIRCUIT COURT OF THE CITY OF VIRGINIA BRACH

CITY OF VISGINIA BEACH, VIRGINIA, |
a municipal corporation,
A ]
Complainant,
] A
V. - IN CHAMCERY
] RO. C~73-975A
WILLIAM S. HOTALING
and ]
MARGARET T. HOTALING
T
Defendants.,

| TEMPORARY INJUNCTION
This cause cawme on July 18, 1975 upon the -ol:lon of the Whmnt for a

SRy mjuncuon restraining the dcxcndnu from parking aad stering s njot
recreational oqui.pmnt vehicle in violati.on of Aruclo 2, ﬂoctuu 208 of the
Couprehensive ching Ordinance of the ctty of thtnu Beach and upon the motion
of the dofendanta for a temporary 1njun¢tum reetraining the u-plumc from
enforcing said zoning ordinance pending the trial of this ntm oa u- marits.
UPON CONSIDERA‘I’ION WHEREOY, "X'bo Court hlviu; considergd tll. ltm and
stipulation of counsel and it appearing to the Court that Arttch 2, s.um 205
of the Comprehensive Zoning Ordinance is pro.unod in law to b. valid .nd that tho
defandanta will not suffer 1rreparable injury by complying vuh said ordmncc x“ '
is thorefore ADJUDGED, ORDERED AHD DECREED chat the dcfcndnto notton for a
temporary injunction ie hereby den:lad and thnt the complainant’'s -otton for a |
temporary injunction restraining the defendants from violating said anco is |
hereby granted and the defendants are ainjoiuéd fron violating said oxqi:unce unf:ll

further order of this Court.

Enter:
: Judge



CITY OF VIRGINIA BEACH, VIRGINIA
a Nunlcipal Corporation.

'y

' Conplninant,‘

v, _ ' , IN CHANCERY MO, C~76-975A

WILLIAM S. BOTALING v :
and : : :
MARGARET T. BOTALING

Defendants.

STATEMENT OF PACTS, TESTDMONY
AND OTHER INCIDENTS OY THE CASE

This Cause Came on July 18, 1975, upon the.-otltn of the épqplainant for a
teuporary injunction restraining thn:deftndantn from parking and storing a major
recreational squipment vehicle in vicletion of Article 2, Section 205 of the Compre-
hausive Zouning Otdingnce of the City of Virginlavneach and upon the motion of the |
defendants for a temporary injunction restraining the complainant !:on ‘nforcing said
zoning otdinance pending the trial of this matter on its merits.

The matter was argued by counsel upon the stipulation of fact novto the
axistence and content of Article 2,§Sattion ;05 of the Comprehenstvc Zoning Ordinance
of the City of Virgiuia Beach, Virginiu, the ownership by the éofondlntl of a twenty
fwot Winnebago Motor Home classifieé as major recreational equipment qtdcr 3118‘ 
osrdinance and the fact that said vehicie vas parked and store@.on'the dofcndant'a
property in violation of said ordinancg.; | ‘!

The Court having, heard thor-tipulation of fact and argument of counsel for
the granting of [ temporaty injunction ORDERED that the defendantc motion for &
taaporary injunction be deniad and that the plaintiff's motion be grnnted and the
l1efendants were teuporarily enjoinad from violating said zoni@g ordinqgco until further
orinr of the Court. ‘ -

This State of Faéts‘ xeetimony ang . Other lucidenta of trial ie submitted ag

a statement of the avents ottuzriap at" the nearing in thisg mattet hold on July 18, 1975.
and 1s iiled in addition to the ttguscript of the trial of th;p matter heard on '

Hovesubar 6, 1973
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ORDINANCE NO. 574

ANl ORDINANCE TO AMEND AND REORDAXN
ARTICLE 1, SECTION 111 OF THE
COMPREHENSIVE ZONING ORDINANCE OF
THE CITY OF VIRGINIA BEACH RELATING
TO DEFINITIONS
BE IT ORDAINED BY THE COUNCIL OF THE CITY OF VIRGINIA BEACH,

VIRGINIA:

That Article 1, Section 111 of the Camprehensive Zaning Ordinance

relating to Definitions is amended ahd'rqbrdainnd li<£011¢ui:

Major Recreational Equipment. _g__gg;gggg__gg_sh;g

ordinance, major r cre.tfonal ui ment 1 as
trailers ick campers or oachas tox |
tent trailers, converted buseg or 3imilar devigcg ngggﬂgd

for use as gortablc recrgational houaigg, boata and gg
trailers, amphibiousg housebo s and the like and

or boxes used for tranaportins_ssssegséesel_easizazasaf

wvhether occupied by such qu;pment or not.

Adopted by the Council of the City of Virgininlleach,.Virginia

on the 27%’ day of gd@igey - » 1975,

Certlfled to be a true excerpt from the minutes of the City Council of
the City of V1rg1n1a Beach, :Virginia, adopted April 7, 1975 ' v

yT e | A A
Diane M. Davis, Deputy City Clerk



AN ORDINANCE TO AMEND AND REORDAIN

ARTICLE 2, TO INCLUDE SECTION 205

OF THE COMPREHENSIVE ZONING ORDINANCE

OF THE CITY OF VIRGINIA BEACH mnla

MAJOR RECREATIONAL EQUIPMENT \ "
BE IT ORDAINED BY THE COUNCIL OF THE CITY OF VIEQIIiA BEACH,

VIRGINIA: - |

| . That Article 2 of the Comprehennive zgning Ordinanco is amended
and reordained to include Section 205 as follows: |

205. Major Recteatiqnal Equipment

"(a) No major recreaﬁional equipment shqll be parked in any
- public street or public right-of-way for more than
three hours. | |

(b) No such equipment shall be used for living, slccping or
housckeeping purposes except in locations lavfully -
establighed for such use.

(e) In AG-1 Districts, no such equipment shall be parkcd
or stored in any required yard adjacent to a attogt
nor closer than 3 féet;to any lot line.

(d) Where the principal use of a building is residential,
najor recréational'equipment shall be stored onli as a
use.accessory‘to a permitted principal use, and éubject
to the following limitations:

No such equipment}shall be parked or stored

on any lot except within a building or behind :
tie nearest portion of a building adjacent éo

a pulblic street; provided, hoﬁever,.iuch eqéip-
ment way be parked anywhere on the p?ﬁnitelffoi
a pericd mot to egceedLZA hours during loading

or unloading.

07
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(e) Where the principal use of a building is commsxeisl,
business oxr industrial, major recreational equipammt
may be parked or stored as AccoaaOty uses provtdqd

i limitations and requirements of the ou:uc: are met,

This ordinance shall be effective 30 days !m daco of ).el

adoption.

Adopt:ed by the Council of the City ot Virghh Mh on chc

(f day of 4&‘@ : ., 1975,

FINAL ORD 8 R

THIS CAUSE came on this day to bo heard upon the Bill of CG-plltn: filed
by tie City of Virginia Baach Virginin and upon ‘the answer !llod by tho defendants,
William 5. Hotaling and Margaret T. Hotaling, upon briefs tilnd by both 9!'!1.. and
the matter was heard upon the ¢videnco submittod by the conplninnnc and Ill lran.d
" by counsel. ,

AND it appearing to the Court for the ressous ltntcd in 1te letter eopinion
dated December 10, 1975, and made @ part hereof that the 1njuaccton taqnootcd by the
City of Virginia Beach agaiust the eaid defendants should be dcat.d on thn 3roundo
© that Section 205(d) eof Article II of the Comptehenoive Zoning Otdinnaco. upon vhich
’.Lle requested relief was based, is heroby doclntcd to be uncon-tieuttonnl. and that
Section 111 of Article-l, containing the definition of Mnjo: lnctoattongl unipnqpt.
is unconstitutional as it applies t§ the case, to vhich action of the Céért the :
gomplainanc duly objects and -xcept;.

Enter:

08
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N. WescorT Jacos
RESIOENT JUDGE
CIRCUIT COURTS
ACCOMACK COUNTY
NORTHAMPTON COUNTY

ROBERT S. WAHAB, JR.
PAUL W. Ackiss
PHILIP L.RusSsO
AuUsTIN E.OWEN

HeEnRY L. LAM , : . »
RESIDENT JUDGES SECOND JUDICIAL CIRCUIT : ONANCOCK, VIRGINIA 23417
CIRCUIT COURT g

CIiTY OF VIRGINIA BEACH

PRINCESS ANNE o Decenlber 10, 19_75

VIRGINIA BEACH, VIRGINIA 23456

=T S
?‘hwﬁia, .
(5 MASTIA TG |
/~ Lot

Charles M. Salle, Esquire

Assistant City Attorney S . “* nec 12 ws
Municipal Center ’ s L e :
Virginia Beach, Virginia 23456 . e - DEPT. OF LP\W

- Richard G. Brydges,_Esquire ,
Post Office Box 625 : e e
Virginia Beach, Virginia 23451

Re: City of Virginia Beach
; . r..vs...
William S. Hotaling, et al.
- Chancery No. C-75-975-A

Gentlemen

- Thls cause came before the court on the Complaint of the

- City seeking to enjoin the defendants, husband and wife, from ,
violation of City ordinances restrictlng the parklng of recreational ‘
_vehicles.

The defendants response seeks to have the court deny the
inJunctive relief prayed for, bottoming their plea on the grounds
that the City ordinance is unconstitutional :

.. Without detailing same, it has been agreed by counsel
that a controversy does exist, and that the present posture of this
'case is to test the validity of the City ordinances 1nvolved

In evidence, there has been introduced "Plaintiff's Exhibit
No. 1"; the ordinance in issue, setting forth section 205 - 'Major
Recreational Equipment' found on page 31 of the City Code, and a v
definition of MaJor Recreational Equipment found on page 18 of the o
. ‘City Code. : : ;

. 09




Charles M. Salle, Esquire
Richard G. Brydges, Esquire
~ December 10, 1975

- Page 2. :

: In this case, the only portion of the ordinance at issue 
are sub-sections "(d)", found on page 31, and the definition |
previously referred to, found on page 18. ‘

The position of the defendants is that they have a legal
right to park recreational equipment, on their own (residential)
property, located at 744 Little Neck Road, Virginia Beach, Virginia.

v In keeping with earlier réquests of the court, and the"
desire of counsel, legal briefs in support of their respective
positions have heretofore been filed with the court. 1

. Both sidesﬁin~this cése}accept and agree on the_foilbwing: 

1. That the'proceedings do not arise on any complaint
by the City that the defendants 'use' of the property
constitutes a nuisance per-se, or a common law nuisance,
and; ' :

- 2. That if the City has the authority to so restrict
the defendants, such arises under its general police
powers, pursuant to the aforementioned ordinance. .

, Police powers, enumerated and restated in so many Virginia
cases, are that such regulations are valid if they bear a reasonable
relationship to the public health, safety, morals, or general welfare.

It was conceded by the City that the present use bore no
relationship to public health or morals, and that if there be a basis
for such restriction it must lie elsewhere in the City's exercise of
its police powers for safety or the general welfare. Though a
question of "safety" might arise with regards to the . provision
against parking on City streets, no real factual question of the
public safety was envisioned, nor presented in evidence where the
vehicle was parked upon one's private property. Furthermore, the
ordinance itself would seem to eliminate any problem with "safety'"
since sub-section '"(c)" allows the parking or storage of such equip-
ment. in "AG-1 Districts". ‘ . o ;- SR

10
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- Charles M. Salle, Esquire
Richard G. Brydges, Esquire
December 10, 1975

Page 3,

The only basis remaining to the City for such restriction
must necessarily turn toward promoting the 'public welfare", and if
not openly agreed to, it became obvious to the court that "aesthetic
considerations" constituted the sole consideration for enactment of
this ordinance, :

My research into this subject, to-wit; zoning based upon

_@esthetic considerations, indicates that there is a division of
authority, stated as follows. 1Is the zoning based solely or
Predominantly on aesthetic considerations, or are such considerations
merely an additional or incidental motive for the enactment of an
ordinance? This distinction is of more than theoretical importance
since all of the cases agree that in the latter situation the
validity of a zoning ordinance cannot be effectively attacked on
the grounds that it is basged partly or incidentally on aesthetic
- considerations. The modern trend is toward fostering, under the
police power, the aesthetic side of municipal development. Even
here, however, if one should adopt the "modern view", such an
ordinance would not be upheld if it were discriminatory in its
application to particular circumstances, ‘ '

I have found only two reported Virginia cases that deal
with the question of aesthetic consideration; the earliest, West
Bros. v. Alexandria, 169 Va. 271, and the later Peck vs. Kennedy,
210 va. 60, _ . - : ‘ ,

v In the West Bros. case the court is quoted thus: '"the
Legislature may in the exercise of the police power, restrict
personal and property rights in the interest of public health, public
safety, and for the Promotion-of the general welfare." And further,
that this '"power is not limited to regulations designed to promote
public health, public morals or public safety, or to the suppression
of what is offensive, disorderly or unsanitary, but extends to so
dealing with conditions which exist as to bring out of them the
greatest welfare of the people by promoting public convenience or -
general prosperity." It concludes, however, that though they should

be considered, "aesthetic considerations" alone are not enough.
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Charles M. Salle, Esquire
Richard G. Brydges, Esquire
December 10, 1975

Page 4,

Dealing again with "aesthetic considerations' our court
in Peck vs. Kennedy, 210 Va. 60, stated: 'aesthetic considerations
are not wholly without weight and need not be disregarded in adopt-
ing legislation to promote the general welfare', and further that
"there is a generally accepted rule that a state, municipality or
county cannot limit or restrict the use which a person may make of
his property under the guise of its police powers where the exercise
of such powers would be Justified solely on aesthetic considerations.

Virginia then, holds to the view that an ordinance
predicated solely or predominatly upon aesthetic considerations is
- not a valid exercise of its police power. ‘

The Virginia Beach ordinance includes equipment ranging
in size from "travel trailers, pickup campers or coaches, motorized
dwellings'" to ''cases or boxes used for transporting recreational
-~ equipment". The definition necessarily includes, among others, all
of those myriad vehicles commdnly designated as ''vans' and pickup
trucks, with some form of camper body, such as are produced by most
manufacturers of vehicles, both domestic and foreign. The Court
would use as an example, the fact that a van such as those produced
.by any of the big three American manufacturers, of an exact given
size: and shape, can be found to be marketed for business use (the
carrying of supplies, boxes, electrical and plumbing equipment, etc.),
as buses, as ambulances, as a family stationwagon, and as a motorized
camper intended primarily to serve for recreational purposes. Exclud-
ing a business use, restricted by another section of the City Code, — ¥
- this ordinance thus would allow one person to legitimately park his
~ van, but prohibit his neighbor from parking an identical vehicle, '
‘where the latter vehicle has: been manufactured primarily for.
recreational use. : .

Where such can and is done, then there is no legal basis
for disallowing the parking of one such vehicle, because it contravenes
the public welfare, yet to allow the parking of an exteriorly identical
vehicle, suggesting it does not interfere with the public welfare.

",'1 )
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Charles M. Salle, Esquire-
Richard G. Brydges, Esquire
December 10, 1975

Page 5.

In this regulation we have without argument a clear
restriction upon one's freedom to use and enjoy one's property.

Such use and enjoyment is fundamental and is guaranteed by Article I
Section I of the Virginia Constitution.

: Further, Article I, Section XV of the Virginia
Constitution states, 'that no free govermment, nor the blessings of
- liberty, can be preserved to any people but by a firm adherence to
Justice, moderation, temperance, frugality, and virtue; by frequent
. recurrence to fundamental principles,..."

with the ordinance in issue, there is a presumption of
validity, so long as it is not unreasonable or arbitrary; and
though the courts will not substitute their Judgment for that of a
legislative body, '"the exercise of police power is subject to the
constitutional guarantee that no property shall be taken without
due process of law, and where the police power conflicts with the
Constitution the latter is supreme, but courts will not restrain
the exercise of such power except when the conflict is clear."
Southern R.R. vs. Richmond 205 Va. 699. : o

. : I, therefore, find that the pertinent'and contested narts
of the ordinance in question contravene the Constitution of. Virginia,
_ are unconstitutional and therefore void

Respectfully, Sirs, I am
Your Obedient and Humble
Servant, Sirs,’

 pt



IH THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

CITY OF VIRGINIA DEACH,
| Complafinant,

V.

WILLIAM S. HOTALING and
MARGARET T. HOTALING,

Defendants. /

CHANCERY NO. 75-976A

26 20 09 @B B €0 ¥8 Os s ¥

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

Complainant, City of Virginia Beach, hereby files with the Clerk
pursuaﬁt to Rule 5:6 of the Rules of the Supreme Court of Virginta, {ts
notice of appeal from the final judgment decree entered herein on January 5,
1976, entering judgment for the defendants, and assigns the following errors:

1. The Court erred in declaring Sectfon 205(d) of Article 2 of the |
Comprehensive Zoning Ordiﬁancc of the City of Virginia Beach unconstitutional.

2. The Court e;red in declaring the dofinition of injor recreation;
al equipment contatned inESection 111 of Article I of the Conprnhcnsive Zoning,

Ordfnance unconstitutional. - 3
3. The Court erred in its ruling by applying the following erroneou$
principles of Jaw:
(a) By holding that the burden of showing the unconstitution-
ality of an ordinance does not rest upon he who assails it. lud
(b) By holding that an ord1nance is not presumed constitutionai_
'  4. The Court erred 1n reaching the follow1ng findings without the
defendant having presented any evidence: '_ A _ '
(a) That the ordinance was unconstitutiona1ly vague; and -

(b) That the ordinance was based sole1y on aesthetics. -

A transcript of the hearings herein, and a statement of facts. and

-all incidents of the cause. shall be hereafter filed with the Clerk of the

14
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Circuit Court pursuant to Rule 5:9 of the Ru!es of the Suprtno COurt of
- Virginia. ‘

CITY OF VIRGINIA BEACH =

By

By__ o

Charles M. Salle
Assistant City Attornaey

Arthur Bergman
Assistant City Attornqy

Municipal Center o
Virginfa Beach, VA 23456

(The court reporter was sworn.)
THE COURTs The case before the
Court this morning is the case of fhev
City of Virginia Beach versus -- Mr.
Brydges, is that Hotaling?
- MR. BRYDGES: It is pronounced
H-o-t-a-l-i-n-g{‘f |
THE COURT: And this is a con-
: tinuance of a short proceeding thnt we
started on July 18 of this year. At |
. the time we’ proceeded on an injunction.
is that correct?

MR. SALILE:s -That's correct.

15




a matter of law?

THE COURT+ Actual injunction.

Now, you are the moving party, Mr.

.Salle. Are you ready?

MR. SALLE: Yes. |

THZ COURT: Mr, Brydges?

¥R, BRYDGESs Yes, we ére ready;
your Honor. | |

THE COURT: Now, will you have the

witnesses stand for the purpose of being

sworn?

TiR. SALLE: 1 don't prOpose to

put on any witnesses. The facts are

not really in dispute. _

- THE COURTs Of course, you are nof
requifed to Eall ‘any witnesses. | }
MR. SALLE. The witnesses will be

on call for rebuttal primarily end if

_the defense is not going to call any

witnesses we won't call any.

THE COURT You think it is purely

3

MR. SALLE- WQ have some exhibite.[

'but other than that --
MR. BRYDGES| Without any queation

16
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,MR.~BRYDG§§: '9 th£g§'wé can stipu-
late to the Court in this iﬁstancé that <
the reason for the injunction filing was
that we did park the vehicle in questioﬁl

on a certain day and rather than go

- through the criminal proceduré -

THE COURT: .To test the case?
kR, WBRYDGi;: \f;;eza.\L sir.
: x 1< ak

, 1
‘MR. SALLE: Yes, sir, For the

record I would like to state what has

occurred briefly in thig case. We did

appear here on motion for both sides

for a temporary restraining order.

- The Court granted the Cit& the right

to temporarily restrain the defendant
from violating the.Ordinance; At the

tﬁme and itfis my understanding'a1§§.

at that time it was sfipulatgd that the
Orainance did in factiexist prohibiting
the parking of recreational Vehicleé

in front yards or an area beyond the
furtrest point of the front of a building -

next to the street. The existence of that

~ordinance was stipulgted. It was also
ztinulnted that the defendants have

~a Winnebago motor home which was parked

ir o residenfial area on his,propefty
ir. vislation of that Qrdinance. Now,

at th!s time I would like to ask the

17
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.éourt to admit as City's Exhibits One

and Two certified coples of the'Ordinancé 
of the City of’Noffolk and the Ordinance
of the City of Hampton which relate to
recreational vehicles and to the same
degree as the Ordinance of the City of
Virginia Beach. _

~ THE COURT: Any.objection. Mr. Brydges?

KR. BRYDGES: No, sir. I have no ob-
Jection , ydur Honor.

THE COURT: The Norfolk Ordinancev ‘
will be introduced. This is your first |
exhibit, is it not? |
 MR. SALLEs Yes. |

THE COUR?: None from the prior
ﬁroceeding?_ ' | - |

MK. BRYDGESs - I have not read those
throughout. :i assume‘they are parallel.

KR, SAILE: Essentially they do.

| THE COURT: The Norfolk Ordinance
will be introduced ae:Plaintiff's Exhibit."

. Number One. Plaintiff‘e Exhibit Number
',TWO will be the Hampton Ordinance. Now.

there is your own . Ordinance involved

- and I have a copy. ®Was that introduced

‘pPreviously? .

KR. SALLEs That perhaps could be
stipulated too, but perhaps if you have
it --
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MR. BRYDGESs 205,

THE COURTs Will you look at that?

(The document was examined by the
Assistant City Attorney.) ”

MR, SALLE: Yes, sir. This is the
Ordinance. | |

THE COURT:s All right. Did you

~ show this to Nr. Brydges?

MR. BRYDGES: I think I know what |
‘the Ordinance says, your Honor,

THE COURTs We will renumber these.
I think probably we éhould mark the
Virginia Beach Ordinance as Number One.
The City of ﬁorfolk as Exhibit Two and
‘the Hampton Ordinance as Number Three.:

(The Ordinance of the Iity of
Virginia Beaéh was received and marked
into evidence by the court as laintiff's

~xhipit Number One., The Ordinance of

‘the ity of Norfolk was received and

marked into evidence by the lourt as

Plaintiff's Axhibit Number Two. The
Ordinance of the City of Hampton was

received and marked into evidence by

“ the Court as Plaintiff's Exhibit Number

Three. ) v S
L
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I.R. SALLE:s Your Honor, since we

filed the Bill of Complaint asking for.
an 1njﬁnétibn to prevent_the défendants"‘
 from violating the Ciﬁy Ordinance we.
have the evidence before the Court that

- there 18 an ordinance that the defendant :

3 ¥: violating.' I think that is the

burden of proof that we are required

to carryl % 4t this point I think the

City has carrled the burden. There

is en Ordinance and a violation by the

defendants and on its face the Ordinance
is présumed to'be valid. I think it is
the burden of the detendaﬁts_to show,

' if they can, that the Ordinance is not

valid. |

IMR. BRYDGES: AYou'mean I've got the
ball and the burden?

MR. SALLEs And the burden,

FR. BRYDGESs And the burden.

| Tﬁﬁ JOURTs All right. Let me ask

some basic'queétions thét you may address
yourselveslto;: I think{you_are dealing

in niceties. Relate somewhat to the .

'obligation in the legal matter to move

forward, ‘Would you hold to the position

.
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that any enactment of the government is
valid simply because it is enacted and

not because it is not enacted -~ whatever
. i

the case may be? But, you run into at

least the basic principals -- if we

get back to the fundamental law of

.our land:that the major governmént is
so constructed and designed eassentially

here to pursue those basic principals

of life, liberty and the pursuit of

happiness and anything that would
restrict us in any of those things that
may be at least tainted and subject to

“suspicion -- when you say presumption

of validity? By thc same token isn't
the basic constitution that we operafe 

under and which we refer to as our

;fnndamental_law. aren't they enacted?

Isn't there any delineation from those

principals set forth therein?"ﬂouldh't

it be suspicious on the face of it if
it continued to restrict a man's freedom -

- .or lihertyr

bi el No, .;lr | think tﬁe
-léw; and this is the éame in mostly
_every‘state especially dealing with
'zoning ordihances;fthat the legislature
.which is alsé a branchvdf the govérn;:A

ment is going to act reasonably when it -

21
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enacts an ordinance, The law presumes

that it does. and the law places a

‘burden upon the person who thinks that

such law may be unconstitutional to

prove that it is. ‘The courts have held

-that the legislative branch of the
government is presumed in law to act S
in accordance with the law and that

"”their actions are presumed to be valid.

THE COURT. All right. Iet me
pin you down a little bit closer.
Suppose that either the State or the

- City 8hould-pass a'statute or ordlnance‘
that gaid that no longer could you own |

'and hold title to real estate. You .

are telling me nowvthat if that was
done aay in the next session of the

legislature that 1 should just sit here

-unless I could see: something arbitrary

or capricious. Or, suppose it is a,;

- matter of nonfeasance or misfeasance -
that it slipped through, and things do

sometime in the rush of the 1egislature.

saying to the Court I should not inquire

into those . thlngs and assume they are
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KR, BRYDGES: Your Honor, I under-
stand what he said. I foliowed it
througn his brief. 'when'they pass
legislation or enact an ordinance, it
is good. They have the right to do t
that. It stays there even 1f it is

an affront to the.Constitution until

eomebody comes along and questions it,

They have no obligation once they enact

the legislation even:though it is under-

stood to be arbitrary to the rights of
individuals it is going to be the ‘law
and presumed to be the law until somebdody
comes along like the defendants and calls
the uourt s attention to it. Thet is
the.thrﬁst of what he is saying. It
is throughout his.brief;

THE COURT: I agree with you. I
feel like I want to‘inquire abopt tnese

things. 1 want to know"how‘far we cani

'go on this. If you take the example 1

gave you -~ 1 am g01ng to be anxious to

~see you work your way out of this. On

the face it should.;.A law should

23
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" substantiate the property rights. I

will take that as an immediate example
where the Constitution is loaded with
the right to hold.property and so forth.
Vlould yoh'say that on the facé gf it

it is presumed to be valid and then it

cannot be knocked out unless it was

proved to.be capricious or arbitrary?

MR, SALLE: Your Honor, I think
you start with the fact that when the

legislature enacts a law it is then

valid unless 1t is brought into court,
I mean_thefe haé to be in this couhtry
a judicial actlion to bring the review
of that law before the Court.

723 30URTs All right. Now, we
are in the Court,

IR, LALLEs How, we are before the
Sourt. lMow, if tﬁé'Court'reads an
ordihance or a statute and it is so
clearly unconstitutiohél on 1ts face
according to fhe words on the paper,

then the vourt can look at it and on

1t~ own decla re it to0 be unconstitutional.

But, that is not the kind of case we’ ‘have .

— ‘_A'AADHH.NF G. WINFREE
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befofe us. There is nothing in this

ordinance that you can look at that

1 think anybody can reach out and say'

that the law is’unconstitutibnal.v
ITHE COURT: I think maybe what I

am dsking -~ I was trying to work from '

the bottom up to find out from what
point you draw it. Finish your argu-
ment. I think you’have'laws to sub-
stantiate it by the governihg body;
It is presumed to be valid on the face,
is that correct? |

WR. SALLEs Yes, sir. |

.THE COURT: fAnd:the next step the
Court should so hold it valid unless we

rise to the point that we find that it

" was enacted capriclously. arbitrarily

and unrgasonably.
”.MR. SALLEr. Yes, sir.
THE GOURYs 1 think there is one
other phraée. "and that it bears no |
reasonable.or substantial relation fo _

the public health, safety, morals or

" welfare.” 1 think that is the further

intention. And I simply ask you that

MADELEINE G. WINFREE
- Court Reporter
Virginia Beach, Virginia
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do we not have this in an.ordinance?
1f we are going to bear on thié pre-
sumption, wouldn't youeronstitutlon 
which is your fundamental law, doesn't.

that also bear the respectability that
if you have change --;essehtially ir

you delineate any of the rights given
to people it is an affront to that -

particular document and does this same -

thing bear on that? We have to raise

to the point that an affront was done‘ R
capriciously ér arbitrar;ly'or nust |
we simply find that}on the face of it

if it appears to be derogating from the
rights of peoplé granted to them under‘
the Constitution that the presumption ;
should be that it is:not valid until :
proved invalid?v These_ére things that
essentially éoﬁe tb my mind in looking

at this particﬁlar mgtter'that is before

the Court.
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