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MOTICN FOR JUDGMEMT

Qi Nt N et S s N

NOW COMES your plaintiff, Carmen Chavez and fnles this her notnon
»~for Judgment agalnst the above-named defendant and in support thereof alleges
:as follow5° | |
: ‘], That on October 12, 1970 your;p!aintiff was injured in an auto-

mobile acciaept which resulted in injuries to her back, neck, chest eﬁd legs.

2, }Sinte the date of the accident your plaintiff has undergone
iextenstve medlcal treatment and hospltalnzatxon and has been unable to resume
-the activities and duties that she was able to do prior to October 12, 1970.
3. Prior to October 12, 1970 your plaintiff was empleyed and since'
) the date of_the accident has been unable to do any work, though She hasvon
;;severaifeccasions»attempted to return to work with resuiting setbacks in her
:}mediealicondition.

| h, Your plalntlff's husband, Francusco Chavez, is an employee of

Eastern Alrllnes. He was so employed on October 12, 1970 and at that time_was‘
- a participant under a voluntary accident insurance plan which was operated and
copducted by your defendant,

5. Unéer this particular plan your plaintiff's husband paid certain

amounts and such coverage included your plalntuff as a beneftcuary.

6. ‘Your planntnff did contact said carrier concerning payment under
the aforesa:d plan and in due course your plaintiff was examined by a physicien
‘designated by the defendant. Upon information and bellef the physician made a

report wh'ch plaintiff has not seen, and defendant has refused coverage, as

lndncated in the attached letter. Upon information and belief the defendant




has wanved any requirement of notice of the accudent and the physucal conditios
vln any proof of loss, your plaintiff having filled out and completeu those for,
which were furnlshed by the defendant,

7. Upon |nformation wnd belief under the definition applied to said
planhyour plaintiff is permenently and totally disabled having been unable,
from the date of said accident on October f2 1970 until presently, to engage
in every occupation or employment for compensatzon or proflt for which she is
reasonably qualified by reason of her educatlon, training or expertence and
~ said dusaballty has continued for a peraod of more than twelve (12) consecutnv~
months, and therefore under the deftnltnon used in said plan is total, contqny-
ous, and therefore permanent, ) |

8. Your plalntlff further alleges that thus action ‘is tlmely fl]cA
'|n accordance wnth the laws of V:rglnla. |

WHEREFORE your plaintiff moves for Judgment against the above-nam ad

defendant in the sum of $50,000. 00 together wuth interest thereon from the thh

I

day of October 1970,

ay’counéeif

PHILLIPS, KENDRICK, GEARHEART & AYLOR S

BY:

William B. Moore
Counsel for Plaintiff

S
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vg;'u ‘Defendant, by counsel, comes and says that the grohnds

ﬁ 2. It denies the allegations of paragraph 3fthereof

N ‘3., It admits that Francisco Chavez: was a participant

._g'

l . o GROUNDS OF DEFENSE

f;of its defense to the plaintiff's motion for judgment are as

t:
(| follows:

l.' It has no direct knowledge of the truth of“the'
allegatlons of paragraphs 1 and 2 but has been adv1sed by plalntlff

i , . v ;
of the facts thereln stated ' : ' . S !

with respect to the abilities of the defehdant after injury: and

jup to the filing of this action.

i as an employee of Eastern Air Lines in a voluntary accident in-

surance plan under policy No. GSR 20 25 isSued;byvdefendant to

: Eastern Air»Lines,_Inc., and that plaintiff was an additional

;?insured in such plan as an eligibie dependent”of the said;Francisco
;! . . o . S ' . ;

iChavez. -
' . . . ‘ . "'. . " ]
' 4. It admits that plaintiff, through the said Francisco

; Chavez, did make a claim for benefits under'said poliCy by letter
H |
oo

dated the 5th day of June, 1972, wh1ch date was the flrst knowledge

i of defendant as to. elther plalntlff s 1n3ury ‘or the sald clalm,

lsome nlneteen months ‘after her alleged injury.

il
k



M

o : 5, It further admits that operating under a full
;reservation,of'all rights it took a proof of claim dated the 1l0th
day of<Ju1y; 1972 ahd a statemeht from plaintiff dated July 20,
1972, | - | |

16; It further admitsfthat on orbabout théhl3th day of

February, 1973, at its request, plaintiff-was_examined by O.

Anderson Engh M, D., at Anderson‘Clinic,'Arlington;'Virginia, and

!‘that based upon his report and other medical reports,_lncludlng

.cone by James J. Scheiner, M.D., dated the 12th day of July, 1972,

'1t denied compensatlon to plalntlff on the ground that she was

not totally and permanently dlsabled as that term is restrlcted and

«deflned in the policy of lnsurance, by letter dated the l4th day

‘of March 1973 to Francisco Chavez who had presented the clalm :

on behalf of the plaintiff. :

.7. It relterates that all actlon takeh by it was taken'
uhder:ah ekpress reservation of all rights and'could not_amount
i':'Ln any respect to a waiver, ﬂ o

8. lIt denies that plaiﬂiff was or is permanently.and
totally dlsabled, and says that any dlsablllty resulting from the
acc1dent of October 12 1970 was purely temporary.

- 9. Plaintiff denles the*allegatlon of paragraph 8,of
the ‘motion ror judgment and says that the plalntlff's clalms.

|l are barred by the contractual prov1510ns of the policy and/or by'

the statutes for such cases.

."10. - It will rely upon all further defenses lawfully

'avallable to 1t which may be dlsclosed by the ev1dence or upon

R
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;ALBERT M. ORGAIN, IV

discovery, reserving the right to alter, amend or supplement this

i statement at any time to rely thereon.

Respectfully,

THE CONTINENTAL INSURANCE COMPANY

/W By Counsel

EDW. A, MARKS, JR.
ARCH WALLACE, III

' SANDS, ANDERSON, MARKS & CLARKE
1420 Fidelity Bldg.
Rlchmond Vlrglnla 23219

CERTIFICATE
I hereby certify that a true copy of the-foregoing

pleadlng was malled postage fully prepaid, this 29th day of

;August, 1974 to William B. Moore, Esquire, P. O. Box 550, Fairfax,‘
[ - . . .

Vi:ginié, counsel of record for the plaintiff,

P
i
!




ARTHUR W, SINCLAIR -
BARNARD F. JENNINGS

NINETEENTH JUDICIAL CIRCUIT OF VIRGINIA

FAIRFAX AND PF_?INCE WILLIAM COUNTIES

JAMES KEITH )
“WILLIAM G. PLUMMER _ . [ ,
LEWIS D. MORRIS T 2 .. 9302 Peabody Street

PESSL;:?:EI?:$JR oo .t . i Manassas, Virginia 22110
JAMES C.CACHERIS _ 0 7 YDecember 9, 1975

JuboES

L

7-;PTJr,;dA

EDWARD A MARKS JR., Esquire
Attorney at Law

P. 0. Box 1998

Richmond, Virginia 23216

WILLIAM B. MOORE, Esquire

Attorney at Law

Post Office Box 847, Courthouse Statlon o ' o
Arlington, V1rgin1a 22216 , S »,,“' oo ~

RE: CHAVEZ vs. THE CONTINENTAL INS. CO.
Law No. 6740

Gentlemen:

It is my decision to deny the motion to set aside the verdict
and grant a new trial as I am still of the opinion that the plaintiff
has failed to present a case within the coverage of the policy.
Common sense dictates that education, training and experience of the
p1alntIff‘EBEE-EEE*EBfiTI‘"T*“it Eer gainful occupatignppreemployment
as &a-lra*rrd're‘s*serf""’*"‘* -

Mr. Marks is requested to prepare the final order.

-”‘ Sinc rely yours,

NS




' CARMEN C, CHAVEZ

WIRGINIA:

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY

Plaintiff
ve T AT LAW NO. 6740 - .
THR CONTINENTAL INSURANCE COMPANY

FINAL ORDER

on the 25th day of September, 1975 came the plaintiff

in proper person and by her attorney, and came also the defendant,
3by i%s attornevs. and thereupon came a Jury, to-witx James Caplesn

Harry Felton, Frank R, McGhee, Walter C. Bladen, Eva Wood MeGford

COsner and Macon Piercy, who were sworn well and truly to try the

5issue ﬁoined in this case, and the Court, having fu;lv heard the

v‘;plaintiff 8 evidence, and that of one witneas called by the

defendagt,vsuatgined the motion of the defendant to strike the
ﬁlaintiff‘s evidence as to it. and the jury was aitoéether dis~
charqed from rendering any verdict herein. |

| Whereapon the nlaintlff moved tie "ourt.to rC»éﬁSider
ita action upon the said motion to atrike. and for leave Lo file
a formal written motion to that end. and a brief in support thero*
ofy and the Court granted the leave requesten‘for the fx;ing of

said motion and said brief, with leave to the defendant to reply

'thereto. and withheld summary judgment in favor of the defondant

pendina conqideration by the Court of its opinion on the said

‘motion to reconsider.

And the Court being now advised of its opinion doth deny|




‘the said ﬁécion to reconsider and grant a new triai.’?nd doth now
. lAdjudge and Order that the plaintiff recover nothing of the de-' |
ferdant about her said action, and that the defendant do recover
of the,plaintiff its costs in this behalf‘expended, to all of

“

which action of the Court the plaintiff objectas upon a11 qrounds

'shown in the record,

A ’ _
[ loe . P T 7975
/f/ //Af/?ﬂ/

‘Judge, Circuit Court of the caunty
of Prince William

;i'ask:for this:

p.d,

‘Seen and Objection Noted:

Peq.




NO”ICh OF APPEAL AND ASSL:NEENT OF LRROR

71Now;comeé the plaintiff, by counsel, and aasiqns the

following errors and grounds QE appeél in the above captLOnédz_f
case: |

1. That the Court erred in striking the piaintiff's:évidehce.

l2. :That the Court erred in admitting testimohy as to
plaintiff's émployment or occupation other than that wiaich she .
was equipped and qualified to do by virtue of her tréining,
employment or.aducation. o |

3. That the Court erred in denjlﬂg pla1nt1‘1 s Motio. for .
uLconSLderatlon.
A. The Court erred in its. 1nterar0tatlon aa.to tue mbaninhfi

tae insurance policy.

by Counsel
PHILLIPS, IENDRICK, CUARIEART & AFLOA

BY:

William 5. lioore
Counsel for Plaintiff

I hereby certify that T did on tae lé day of (me/,
19'7¢= , mail a true copy of the foregoing dotice o”/AopLal and

As31°nzant of Error to Edward A. Marks, Jr., counsel for defendant.

Villiam 3., Foore



i'ENDORSEMENT NO.

PERMANENT TOTAL DISABILITY

>:“Permanent Total Disability means such disability commencing
within 180 days from the date of accident and continuing for
twelve consecutive months, which shall prevent the Insured

.

~ from engaging in any occupat1on or employment for which he is.

;ﬂ‘f1tted by reason of educat1on tra1ning and experience for
the rema1nder of his life.' _

10 " ,'




CRANE - SNEAD & FSSOCIATES

Chavez - Direct

10
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re Ny A - ‘A‘.}

Marks confer.

MR. MOORE:

COURT REPOLTERS
1108 EAST "Q} STREET
RICHMOND. VIRGINIA
PHONE 648 - 2801

40,

"‘furei

At this point Mr. Moore. and

e roweg

P :I(Y
LiAE

A rqtbir_pqlicy.as far as -

»: on the application records,

Mr; Moore?

} THE
Plaintiff's

Q S ~Pur

A That's right.

\MR. MARKS: Sure.

3. AL C W Y

ey L

Your Honor, we e agreed on

We have also agreed

'Q : What 1nformation do - you have as to whether'

11
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CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 -2801

Chavez - Direct

4, |

or not Eastern Airlines maintaies any insurahce'representative
or egect in the company that handlee'these insurance matters?
A | Well, I do know we have an. insurance
administration office. And the only one I know is in Miami
Q In that office they handle insurance
matters related to this insurance policy? .
| -, A ‘}1,:LI believe so, yes. :
w;{Qq -~ Does Eastern Airlines withhold the money
trom your pay check?

A . Yes, sir. h T "

- Q. ..o they then forward that on to the insurancei
company? | ' P PR ,nfe"uA, a |
| i\  That is correct. ;Q
Q I wanted to ask you if you can 1dentify,

can you 1dentify this as a copy of a letter that you received

- from Eastern Airlines? . Sl ot e "
Y S Yee. I remember receiving this letter. o
Q. - What is the date of that letter? |
.hﬂ* chember'30,"1970.'
LR That makes reference to emergency care, o

| Arlington Boapital.f

p LB e - s
el Qe R R N

‘ ot {5-.:;.,‘;.,;\‘ . Yes, sir

Q ~ Was that treatment for Carmen Chavez?
A ~  Yes, gir. - . . | :}_\
Q Do you recall whether or not that treatment

4
. o=
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‘CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA .
PHONE 646 -2801 ’

was related to the accident she had on October 12, 1970?
A - ‘Yes, it was. |

Q Can you briefly describe what the problem
or situation was?

A Well, she was hit or she hit the-ﬁheel of
the.car, her chest was real BWelled;up and one night she was
bleeding, I guess, because of her condition, yau know, and
one of my neighbors took her over to the'Arlingtonfﬁospital

L2

to the emergency room,

B X OB N

\ .
_ ' s MR. MOORE: Your Honor, I would like tg///I

o

" go ahead and offer this in evidence then. /;f

' THE COURT: Any objection to the/dbcument?

/r‘

'MR. MARKS: No, sir. S
THE COURT: It will be qp“ggceived as

?PlaintI;?‘Q\Fxhibit Number 2.

_ Q- 7 Mr. vez, relatéd to that accident, were
there certain pictures that /;éauested that you take?

_ fa*=  Yes, sir, g

. NOTE: Photographs are shown to counsel.
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QRANE - SNEAD & ASSOCIATES
" COURT REPORTERS
k! 1108 EAST MAIN STREET
\ RICHMOND, VIRGINIA
PHONE 648 - 2801

Chavez - Direct ' . ' 45, _

-
——
e e,
e -
S S R
S,

’: about three and a half .weeks in bed. She had a month, theh

‘: bump she had on the head, she had a cut on her right eyebrow,

d Q,_B Mr. Chavez, are you familiar. with your
vife's condition immediately after the accident?

. .. A..  _Immediately after the accident, yes{]aird
... .:Q .  .Would you please describe what her conditior
was then. L

o ~.A .., Xmmediately after the accident, she spent

she also had bruises on her chest, stomach, arms, legs, and

| RGE-QQGSF ﬁasi:ggi, she hit her chest against the wheel of

~ the car and it swelled up so much that she was unable to eat

v“any;aglid food other than liquids fér almost three weeks.
Aftérithét, in the meantime her regular family doctor was

. taking ggte of her. After that we went to her doctor which,
because of her being so stiff and unéblé to move around, he.
éengfus.over ﬁo the Fairfax Hospital, which we went there for
two -and a half to three months. She was getting physical
.therapy aometimes every day, sometimes three and four days )
a week, ’rptter that she waa_in, she wasn't improving toq. T

,muché_ASh;.wasn'i'getting any better. So our familygdqqtéékﬁ
.teédmménded_fhaﬁlwe see another docﬁof.:'SO'thén'ée'iént_tof\
seéfpr;”Shihef, e e hﬁiifu-fﬁa s w»~}iil;g«g

.;TQJ,_L ,Can_you then describe what difficulties and

{4 NIRRT

problems she has and had since the time that she saw Dr.. vajﬁ.ﬁ
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'seeing Dr. Shiner? e . .::'. -

" she wasn't able to whlk too well, and she just could not

CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 - 2801

Shiner and that was approximately, when did she first start

;«,zﬁg;. ' That was around four months later after the
accident. Where she wasn't able to move too much. She was

very stiff from her neck all the way down to her legs, and

move around. She had to stay in bed most of ‘the time.
poow o T erTer And 80 we went to see Dr. Shiner. And the
first' thing he did was he put her in the hoséital.' At the
Northern Virginia Dbctors' Hospital, which she stayed almost
a month in traction and other therapy. T
. > And when she got outvfrdm that Nortygrn
Vir@inia, she was much better than what she was ﬁhen ;he went
in. She was able to move and work, but not really well, you
know, but much better. CmiLoseuieiiies.
Q”_ '~ After she was released from the hospltal,
she continued under Dr. Shiner's eare? S Tan TrnalLy s
.7 .A:2- ..’ She has been under Dr. Shiner's care evef:J

EO e

since. Evérysince;\ R TR FGEs

~."Q: ¢ ...1Is she still under Dr.ishinér's care
| ie R e W-r :

ooQe T i Would e aftezishe vgi'té1é5géd

from the hospital you s , ter but not well. ' Would

you;deacribe T be twenty .

or time frames, what difficulties and probleme's ‘

_LO
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CRANE - SNEAD & ASSORIATES
COURT REPORTRRS -
1108 EAST MAIN STREET
RICHMOND, VIRGINW
PHONE €48 . 2801

47,

e was making any: 1mprovement. Thén.lead- 8 up to
today as to w t problems and difficulties B hasifroﬁ your
observation. , | K
Et-af she got out from the

A 'Well,

hospital, she was able to e~around better, but then we ;

" had to look, trying to7 kept taking vare of her from there

on, -and we were g6ing back to him to chec ery couple of
weeks or tever was necessary. And, well, she“had problems
workisig and standing up too much or sitting down for

<

ong and == . .0 Lo L& LE e

'"62m=~ " Wwhat can you say about today? What

e

" activities can or can she not do?- Can you describe what

'her;abilitieS'are?

A  Activities like sports activities? '~ ]
2¢Q--* .. Any household activities. . - =7t S
h -7fA!yz T long as she has plenty of rest, she can

do little things around the house. Like before usually she }!
'Aused to cla;p the house in five hours. Now it takes three h
days.'f What she does is like when she is going to mop, mop

the kitchen floor or vacuum, clean 1t or something like that,'

she haa to. do # 1little bit for a little while, then stop.v_

*1ay down. and take a break or. sit down and. rest and then go

back and do a little bit more.  -She cannot try to force
herself to do too much like 1roning clothes, she cannot dq

that. She's not able to do it. She can do it for a few

—16




OR8N

CRANE - SNEAD & ASSOCIATES
COURT REPQRTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA .
PHONK 648 . 2801 o 5
. . 3 »

|_Chavez - Divrect 48,
minnéés}'nut once in a while she has tried to fbfoe herself

‘ doing some of the house cleaning and what happens, she starts
getting stiff from ‘her neck down to her wrist, then the

..pain she have on her back especially one that she have on thef

~ left side starts growing atronqer and deeper and when that
;happens~she feels like she_is_going to faint. She starts
swéatiné'dnd shé"usually, when that happens, she layes on the
£loor because she is afraid she is going to faint, which she
have adtually faint from that pain. And-asllong:aszshe do
these things vefy slow and take;it easf and don't try to do
too much, she 8 not too bad. f*"z I Lo

| Q@ = Are you familiar with any attempt she made
to return to work? - ~ﬁ*-a;~':uv e men g
e SRR {??v?ei. She made four attempts, four times,

~ four different dates to go back to work. Three times at
.necht Company, where she was working before the accident,
and a11 three times she called me no more than three hours

. aftex she was working becauae she wassuppose to start to be

;i'working there. She aaked me to come over and pick her up.

jEAII three times I went to pick her up and-she was, the first

'xntwo times I remembe:ed she was able to walk from the beauty

'“ahop to the car very slow and she vas. I could teli nhe was

in qreat pain and very stiff, but she made it to the car.

“’Now the third time I picked her up at the Hecht cOmpany I

hnd actually to carry her through the lobby to my car

EC3
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CRANE - SNEAD & ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 -2801
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vchavaz - Direct . - S : 49,

because she was so Stiff and she could hardly move her

~legs. I had to 1ift her up and put her in the car. .

“:'7 -+ i@ :.....Did she attempt to‘go back to work after .
.that?iﬁu | | | '
Y Rt don't recall how many, maybe two months,
I don t recall how. many she . went, and she tried to go back to

‘work ‘again at the Dale City Beauty Shop. She got a job
vthera.v And she went there the first time and she only lasted

for around three hours. _One of the girls that worked there

had to'give her a ride home”because I was working that day.

And she juet was unable to stay more than three hours on the

Job.' T CoEealdooee --{g.w.,

’:ﬁ;lw;Q:_;l When did it come to your attention that you
should notify the defendant 1nsurance company?

2 . Wew, r:!.ght after she tried the fourth time

to go back to work, wasn t able to do it the way we thought :

;tshe-would, you»know, we were hoping for her to get well,
.anyway, and after she tried the fourth time, then-I think
'maybe a couple weeks later something like that I decided to

wrfta to. the insurance company and notify them of her condi-

"Q - Had you had any discussion with Dr.
Shiner? = . :z},_; S i EUREERE
o A _i Well, no. No. | .
Q  You had mot. L. v xmooTey

—8-




CRANE - SNEAD & ASS)CU.TES
COURT REPORTER®
1108 EAST MAIN STRE.T !
RICHMOND, VIRGINIA
PHONE 648.2801 |

éhavez - Direct I 50.
1 ’ A?' " No, I did not. But, of course, I talked _
2 to her sometime when she went to see Dr. Shiner sometime I
3 would go in, sometimes I would stay in the waiting room, but
4 'after she tried to go to work for the fourth ttme, or the
5 last time, she went back to Dr. Shiner and she mentioned
6 something to me like ‘he says that :;;::} |
7 o T ¥.é*MR. MARKS: If Your Honor pleos;“--
8 & THE COURT: Objection sustained.
9 " pon't comment any more on wha : omebody else
10 has said. | | " .

— A o
12 Qo He will be here

18 to teetify;

u Shiner by YQQ or bfzy wife. N
15 R T es., Yes. By her.

16 " And that was for the purpose

17 ition, is that right? v

18 BRT T ohat 13 correct, yes."'

1 @ And then did you, following that, what. i
20 any eotlo;:~did you take insofar as notifying ‘the defendant
2 | company? | R

22 e eJﬁﬁ“T;L’ Well, I wrote a letter myself to the |

2 insurence company, to the address shown on that booklet that
A I had. | - e
25

‘g7 “Did there come a time when they.responded'

19



CRANE - SNEAD & ASSOCIATES
. COURT REPORTERS
1108 EAST MAIN STREET
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10 -

11

13

14

16

1
|

as fa:'as;whether'o:.not yonr claimvwon;d;bevopptoved:or.

dqni&d?\ '> U ‘r. el -

A Well, no. They wrote me two.or three
times and they sent me medical forms for the doctor to fill
in, and they asked for hospital bills, things like that.
For a period of three or four months we supplied them with
everything they asked me.

Q | .In other words, they eent_yondoe:te;n :
forms that you oompleted and turned in? .
- A »prpat's.right. Yes, sir. :

-Q o -Had yon received any fornyftonxthat prior
to thatltime?,_ VA o | :

A Mo, Not that I know, |
e Q "ﬂ; ‘pid there come a time ‘then that they
requested that she be examined by Dr. Ing? ’

-A L-f’ Yes.z We received a letter one day saying

‘that they have made an appointment for her with Dpr. Ing.

_;I don't recall the date, at such a date, such a time.

'"50 n‘f Do you recall how long after the time when

_ you first notified them that they made thie appointment?

;A'” See, I recall it was around from the firet

1. time - I notified them -- .. . ... L

"EQ _ : You notified them approximately what date?

18,- : L It was maybe, I believe it was around

' 7-8 months after that. . '6-7 montha,_

20
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52.

Q

Six or seven months after you notified them

1

2 - that they. then made an appointment with Dr. Ing, is that

3 correct? t:v

4 ‘A_f Ye:ﬂ;:] o _

5 . \ _Q,;} | You had first sent your letter to them abo
¢ || what month? Do you have a copy of that 1etter7

7 | Tne one thing -- i . n ‘

8 , MR.i'MARKs:, Did you went.to introduce

9 :‘;You can ask him if that is a copy’ of it.

10 o MR, MOORE: All right.

11 x;:?:{ :s that a letter that yoy///ote?

12 A ISP ad, ' ‘ y

13 Did‘yo also receive tnieiletterﬁbeck from
u them? : | | | o
5 - A“tA; iYes,:sir.

16 Q SR In betwe ther was correspondence that ‘you
7 | naa vith the defendant cefapany? |

18 A | N

19 R COURT: That will be. eceived as

zj

21 _ _
22 ’regnnots tﬁt_you.qot from the company?_
23 o W'A:T t Yea. o ) t o .
% Qﬂl‘.;f In one letter did they indicate to you t
2 ’/;6:; were reserving their rights under the policy against ysu?-

T
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from working.

0

".After the accident, for any period

e

Yes. For a little while. She wa$ discharge

-l P P

A,

bl

:i‘ Y

Q9 ¥ B0 ¥ o o ¥

b

oL

mérried?

A

She did:.go to the store.

No. . IR _—
with you.
' No. I go to the store. | | B

She does not do any shOpping? ‘

T e e

No. I do the shopping. -~ ~~: * =
- Always? - i

h-H}Have yQu-been doing it ever since you were

. . . . - R e
- . [ P .. o T v rns SR e W L

' No. 'Bver since the accident I do it like

‘the grocery shopping. I do the grocery Shopping;; She cannpt

[N

C—ax—

22
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10
1

12

13

14

16

17
18

‘lift anything heavy, so I do the grocery shopr;;T)

_ 'Q R All right. Let me ask you this question
Di he go to the store w1th you in the car? Lo
N o She have, yes. | : ////
a3 Y. . -~
How often? . ﬁ///
‘ y o S
Maybe -- = -

Doeg she go with you now?

' Yes.

SO e O e Ly

. Does she t you what to buy? =
i A ' Well, e wants“gomething to buy, yes, she
K tells me what to bu |

‘Q "/ Who decides what you are oing to eat at
§5£§ hopse? Ao you decide or does she? - . Lo
| ‘.zwﬂ.:"i . Both decide. L X - a;.zw:;
fv_ itffﬁfqav 1 That is a mutual thing, is it? :
i&%' o T;v | That's right. 'I_Ql¢_4;¥4£%i; - Q,L :é
| ’_‘<:§’ J»_&vDoee she cook? B S ié
MR A .:Adi¥es, she eooks.-:I.help'gggg o
Q ‘ How long has she been doing the cookin

.of the cooking?

- s 2
" PR

after the accident?

' For the 1ast, I would say

ut year and

‘_or so._ Maybe two, Well, year and a half,

23
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7 A1l right.

'1255' : She has been doing the cooking more and
'moréé has she not? |
A I wash the dishes, ‘though.
!‘va ' Ilwhatf'. ' . |
 vA - I do the washiggti7 e |
Q 7A11 right. Let me ask you this question,

Mr.\Chavez. ‘She went to the hospital riqht after the acgi-

dent, &id she not? . o
4:Immediate1y, right after, immediately,

o ES

yes.;~ e
| Q 3 _ Sha vas looked over and they told her that

they could find no re ason why she sho  -vnot go home. Isn't '

that right? e S T R boLad,.

A - Well, I went vhere and picked her up, -

*broﬁght“her_home.'-*

fQ‘ - When g4d you pick her up?

A That same day of the accident, the evening.
Vet murTagy How long was she at home before she went

back to. the h opepital? _ _ |
Well, from the day that she spent three

~ weeks, three and a half weeks in bed. And maybe it\was

a r-hth and a,hélf or so before she gta:ted qding‘tof

: Paiffax Hospital.

27
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Chavez - Cross

: “She was put to bed in the hospital, was

A Yes. = -

:-‘{“5F5Y3i;”"“‘shakw§s given aniintensive course of
phyéical therapy? h ‘
B A ‘That 13 correct. 4
Q@ All right. This consisted of some traction
and somé heat treatment and things of that kind, is that

PR

correct? o . oAy ol A0 AT e B U Rranid

physical

e QUVINT REST phat 48 correct.; ’

During that time did you go to see her? _

 Well, the first, when she was go

he was going as an outpat

Fairtak'ﬂospita , _
Q. R » : béen goigg back and
forth, had she not? | |

apy treatment, then go home again?

That's right. -0 e

25
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1 -drive thén5 -

2 | Q She .wa “driver?

3 A Oh,

4 0 _Does she still have a licen

5 A L i think she still has a 1iéense. :
6 ;-,j-z:z;f,v All fight. How far/th;ough school did she
7| go?z ' , .' L

8 A High'school. e e

9 'y _she graduated from high school?

10 A High school back in her country, Colombia.
1n fi@“- Colombia,*that is in South Amgxica? |
12 - s;;;, South America;'yes; sir. '

13 Q When were you'married?XA

4 A 1 . We were ma:ried'ahout bvei thirteéhi ears
5 o . _? :
16 2

7 - N
N \
19 -
2 N
21 S
22 She was, fes. . Yes, sir.

23 ' You were liviég in ‘the Distrgcsf ,

% A ;I,waé.livihg ﬁhere;valso. |

All right, sir. Then what wasjsheudoing'
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1 A ‘She was working as a hair dresser.

2 rdﬁa;vﬁﬁ Where? Brn Bl AL |

3 A f At the time she was. working at the Ambassador

4 Beauty Shop in Silver Spring, Maryland. R S Egifﬂ:

5 uQ ‘Has she ever done any work other than

6 hair dressing? S u |

7 A No, not that I knc:a

8 I - Not that you know, except the
9 the house, of course. _ . o

10 ‘ A That's right. _Around the h6ﬁ§e%-~;\&‘;*ﬁ;
1 4222: i ‘Can she read and write English with no

12 gteat problem? T |

13 ,A ~ .She can read it, but I don't think she can*v
14 write it too well. Neither do I. A | I 4;//
5 o _ Q,'__f Now, Mr. Chavez,after you got the letter ~
16 which\has been marked as Exhlbit A, a form was sent fthat

17 ‘response{_ 8 it not, in that'letter for you all-to £fill out,
18 'heve ;he'doctor 11 out? 5 L \ \\
R o .iﬂ-‘ . .I bé¥eve s0, yes,~ . D,r,Q oF %+5}>\ A
20 S L h ﬁygg't5-%3;_w111 asRyou“to look at ‘this and tell usxl
2 bﬁhether er‘neg’that is t form was filled out and sent

22 in? .e | L A ,rﬁ_ .. .. AR

N . A5 Yes. That looks like the O —

%  MR. MOORE: That is.

% ' '

L& <o iim MR, MARKS: That is it. We will offer shat.

2'¢
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that r --t, with a car, I take it?

AN That's right.
o 6.JJt' How far did you_have 2 walk:teﬂée; to the
A Not very YPap<” Maybe 100 feet.
Q 'éheaﬁa: t in awheel chair, was she?
i Nt ' |
.

She was walking along, al-o- with you.
‘ Along with us. N

How long did you all stay down ther~

i 00

About twenty daya.

:sitting on the chair. Sitting too long she becomes very sick.

ﬁzt:; During the time you were down there, what
all kind of things did you do? - e B
i Well, 1did a lot of things.”'xféid"i lot
of things, but she spent most of the time 1n the house.‘
She was so sick she could hardly move. Because she usually

gets -~ on our way we have to spend two or three hours

On the. airplane, although she got up and walked along the
aisle for a little while, when she got to BOgote, she was ‘

eo sick there'that she was able to go out maybe one or -

ﬁsiqhuseeing 1n the car

twice she"ﬁent‘out with us to sightseeifrdm-the'cerQ
. - NSRS
What did she do while you i

I

She was there at the house.

28
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WITNESS STOOD ASIDE.

of the plain€iff, having been first duly swor

o  DIRECT EXAMINATION

JAMES JOSEPH SHINER, in®xoduced on behalf

testified

»where your office is located.

Q What is your specialty?

orthopedic surgeon is?

Boulevard, which is the address of my office. o

A " ‘am an orthopedic surgeon. =

(_Qdi_ o Please state your full name and address "~

A James Joseph Shiner, 8301 Arlington -

" t@ 77" Would you please describe briefly what an

™o

SRR An orthopedic surgeon is that type of
spécialist that deals with treatment_andvdisorders of

afflictions of bones,‘jointé, ligaments, nerves and tendon$.

29
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96.

o

7., Where did you receive your medical degree? |

From the University of Cincinnati.

Where did YOu do your internship? , |

»8an Francisco University Hospital ~-

»:MR."MARKS: I don't want to cut you off.

at all. I concede the doctor's qualifica' ns as

an o

opedic aurgeon.

. 'MOORE: I woul ike the jury to hear

what his quali‘ tiond are.

MRQ'_MA H F o PN A'»v SN

. COURT: We don't-want to go into a

of detail on them. Ldsgannh ol

Where did you commence your practice?

I'm sorry. I d4id not hear.

6 » B &F) ¥ o \&

e

- E T

- William. - -

Q.

A

' Ar;ington and Northern Virginia Doctors' Hospital,.
'Alexand:ia Hospital, National Orthopedic Hospital, Prince

i ‘With most of the hospitals in that area

Where did you commence your practice?
‘In Arlington, Virginia;

Hoﬁjmany years have you been practicing?
Approximately six years in thibAérea.

‘What hospitals are you associated with?

_—

Are you a Diplomate or Fellow?

‘Yes. I am a Diplomate of the Americ;h

.30
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?Academy of Orthopedic Surgeons. . f % R Dar DR T
Q. ... Would you explain what that is.
A That is an organization which you are elected
to after completing a specified training in orthopedi c- |

surgery, having passed the examination and limit your-practicF'
entirely to orthopedic surgery. | ' . |

Q Is that an honor? ;'u;,a} Lo Sanmre
s A ' So to speak.
Q Have you written any articles?
A B have written many articles, yes, sir.
_ Q. In what areas? | SIS o -=%r{ SO
vty Agl , ; In orthopedic.sﬁrgefy and researchvand
drugs. | . | S  ::. e e oemamaon oa M i
- "Aboﬁt'hoé’htny afticleé? -

Oh, ‘ten-fifteen. R o Sy s

-. Bave you done any lecturing? L e

-..Where have you lectured?. Lont el
... Georgetown. I have lecture¢ at Johns

Q
A
Q
gitﬁfriyhﬁ.g;;m;:have lectured quite a bit, yes, sir.
| 0 _
A .
I have lectured in Texas, .in this area as well.
Q@ ... ..Did you havgcaﬁ-occ;sion to treat Carmen
Chavez for injuries that she sustained in an automobile

accident on the 12th day of October 1970? ) L menimoned o

X assume he is
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ST TRy ¥ 3 well as the injury to the spin 8 hé

also susta f abrasions and contusions to her Yegs.. and, |

as»stated.\sge 8 unable to walk without Ximping, ahd she

develbpad-ggaliing of her left shoulde€r, swaliing above the
right eye, and they had take er by ambulance to the
Fairfax Hospital emergency x©O aad later that day she'was:
seen by her personal sician, Dr~Piedra, who instituted,
had instituted tment consisting of medication and physiaa

‘therapy.atl Fairfax Hospital for approx ely two -

 months. Unfortunately during this period of timethere wasf

no relief in her symptoms and orthopedic consultation Wwas

, v A

=

@' - At the time that you saw her, what were

| the complaints that she had?

§§~ : When I saw her initially she was complain-
ing basically of pain and stiffness in the neck, in the
thoracic spine, as well as the lumbar spine. That is all

~ areas of the spine from the neck down to the lower pelvis.
- ;{; uiaoi=£;“' pid you conduct any tests on her. anda if
80, what did they indicate? el ol

‘ .~A~ A complete detailed orthopedic examination _
and a neurological axamination was performed on that date.

The positive objective findings at that time indicated that

~ she was .in quite a bit of dist:ess,;and there was quite a bit

of;pain,pnd’spaqm, which,ié tiqhtening of the muscles, in the
32
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, neck and the thoracic region of the spine, which is the

‘ I recommended at that time that she be admitted to the

Doctors' Hospital on January 24, 1971, three days after I had

.her stay in the hospital she was treated with traction, bed-
| rest, medication, physical therapy twice a day, and also she
vreceived several injections into various areas of ‘the back

:'which vere quite tender, injection of novocain and cortisone.

vfrom the hospital. But following discharge from the hospital

rher symptoms recurred. She continued to have pain and

-
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-

region of the shoulder blades. And this had produced quite
a significant decrease in motion, because ofithe spasm she waLn
unable to move the neck and back in various planes. :

. ) | Qm : i Would you please describe your subsequent
course “of treatment. | _ o R
) ‘ “fa - Because of the fact that she had had this
accident several months prior to the time I had ‘seen her, she
had had no relief from the treatment that had been prescribed
by Dr. Piedra, had still exhibited multiple complaints and

quite a bit of difficulty, and she was actually incapacitated,

hospital for intensive course of treatment and for further
: © Low ompito oo
evaluation, if necessary.

.
T

o She was admitted to the Northern Virginia

seen her. She remained there until February 12, 1971. During

She seemed to improve somewhat and was able to be discharged

stiffness. She continued to have episodes of dizziness. She

33
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10

i

12

13

fg;;;séve:gi times, and’ she continued to require quite a bit
: Qgipe§;¢gt10n,-even after,diécharge from the hospital;_MAnd
‘8he required mgrkedlfestrictiop of activities.,. Sha¢was'unablg
tO‘dp any iifting, bending, participation in athletics, VH
that sort of thing, and she had been under my care =~ I ,
hggg been seeing her since 1971. On numerous occasions I wbu}d
say roughly at least once a month or so, except for several
'periodﬁ where she was pregnant, and I beliéve she left the
qguntry on a couple'of occasions, ghe still ééntinues to
require medication, she gtiil exhibits on physical examinatioh
evidence of spasm and tenderness basically in the lower

cervidal area of the neck and the area between the shoulder

S T S T
La , s e

- 80, whag-type? . . ... .. -

Co -
3R .. ... Were there X-rays taken of her spine on

. - N - N Syw e . e, EEE 5
e - . .. e e 2 o r ey
O A - T I R K R B

' {;W%Aif ﬁ;wﬂxhg X-ray ndtﬁzevealed‘any‘evidence'
of ﬁnjAbrdkéhvbbnes.“" . ovi :
fractures é;;diél ations... i L |
Have you prescribed for her Qa‘and, if

i I A
PR oo mL L L el de

A. . She has had various medications, but a®\the
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EEN xmtvﬁa;,. ':27;-1971 in this :espect
ERE S A ;?'f_.:-‘f,'?:HR'. DORES ' ght, sir. - ‘Thank ydu. -
'*x":-‘.“.‘-: sheg A L7 LD AYY »4Ght. That ) was normal.
That is cor . This 'xrey, taken at the Northern Virginia

Doctors' Hospital, this was normal. o ;kvnu:'“”"‘-'ﬁ?
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_»her were that she had snstained what we call acute, which

‘sustained abrasions and contusions, and had what we call, what

%

_What was your diagnosis of her condition?

‘A <0 oMy initdal diagnoses when I first saw

means sudden, onset as well as chronic, which means long
lasting duration, musculo-ligamentous gstrain of the cervical
spine, that is the neck, the thoracic spine, which is the
region of the shoulder blades, and the lumbar spine, yhich
is the region of the pelvis. . . S ~..-n~i;<ug;e ciis.i.

o O She also, as a result of the injury, had
we call the term post-concussion syndrome. When anybody has
injury to their neck which causes a snapping to the neck and
also the head, they sort of shake up the brain and- they
develop symptoms of dizziness, weakness, nausea. vomiting,
and headaches, which she- exhibited from this injury.-

o, « Those were the diagnoses.

PR

Q '~ Dpoctor, would you describe what a sprein
is and what happens, or strain. . : Haa s e
- :A .. . .A sprain, referring to a stretching of

muscles andiligaments, not an actual, it can include a tear,

35
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but.not a. complete-tear of these mnscles snd ligaments. They
are stretched beyond their capabilities, and this leads to
hemorrhage and leads to the development of scar tissue if

it is a severe case, because when the muscles are torn or
‘stretched instead of healing properly, scar tissue deve10ps
which is weaker than normal tissue. It's less elastic.

It doesn t stretch any more, and it is very sensitive,

D e
which produces continued complaints as we have seen here.

.. - Was this your diagnosis ot . Mrs, Chevez

Yes.. That is the ultimate dia

. T Does scar tissue ever he r go away?

degree of medical certainty as to whether or naot the injuries
‘that Carmen Chavez suffered on the 12th!day.o£Athpber. i

1970, are permanent?

<A Yes. e &j f._‘_‘

| Q::vi."Wbuld you piense state what your opinion is
and the reason for that opinion. r; i w o o

‘Am- Well, I believe, I know that she does have

36
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a permanent disability in reference to her spine.: The reasons
being the orthopedic injuries, Sprains, strains, - fractures,v_‘
that sort of thing, may take anywhere up to a year to heal.
If they do not heal within a year, then the probability of

-them healing is essentially nil. And by the fact that it has
'1asted for almost five yeare now, and the fact that on
- physical examination her objective findings substantiate her,

complaints of pain, stiffness, et cetera, ‘then she definitely,

does have a permanent disability. ! R T ST =’uf

» Q Doctor, I show you this Exhibit B of the
de ants, which is the form I guese was suhmitted to you

by Mr. avez., On there are shown certain findings t you

~made. I beljeve that is dated July 10, 1972." recting “your

I attention to the_item which describes how l g has patient
15

been continuously t tally disabled, I g 88 it isnunahle to

work, isn;t it? You have undetermni, « Would you please

explainrwhat,you mean by that.

| A Undetermin efers torthe fact tnat I had
no idea how long her sym s would\develop at that time, -
Because it was less thah a year sinoe time of the injury,_r
and she_was5stil ving ‘quite a bit of pr lems._ NowAif
the,.if this Wad been dated, let's say October :
L Doctor, if I made ~- :
A | MR, MARKS: It was m‘ore‘than.a yearf.'

SUETI vox 1'm sorry. I thought the_accident.til'm"
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: ment feom QG enre g
<UNo. That is correct. ‘Nf
| .Do y' have any ther indication in your
file there that indicates ' what the policy definition__
of disability was? A U BT RIS S
A" Yes, 1 do. o -
Q; - Do you have a copy of that there A
A Yes. . ‘-“Jdli\\\\;x
;'Z:E:;ﬁﬁ$ 'Might I ask &ou in referring to that.i o

vhether you have an opinion with reasonable medical certaint§’
as to ﬁhether or not such permanent disabilitf coniéﬁéed-”

within 180 days from the date of the accident, ‘October 1970.-
and continued for twelve consecutive months which prevented :

Carmen Chavez from engaging in any occupation or employment

_ for which she was fitted by reason of education, training and

P2 S | IO Ry S U A DT S

experience?‘
i : A.fi; Yes.
b o Would you please state what that opinion o

is and the reason for that opinion.

A - The opinion is she did have a permanent
total disability which commenced about 180 days from the date
of the accident and lasted at least twelve consecutive months?

The reason being because the automobile accident ~&« because

,priorato the automobile accident she never-had_any problem _

with her spine and all the injuries that she related to me,

—— — » i
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as a result of that accident.

_just5described?

that we treated, that she received treatment-from me, were

P

Q Doctor: why and how do you relate the -

- l
I

"activities of a hair dresser with her . inability to perform

those activities as being prevented or precluded her indicateb

by her physical condition, can you explain how the two )
relate? = o ‘ . -
| h ‘ | Hair dressing is an occupation which

basically consists mainly of standing and manipulating the

~arms upwards and downwards and various rotations as well as

bending over and stOOping down and all these positions are
intimately related to the spinal function. And if the

spine has been injured and the muscles around it, one cannot
pursue this type of occupation with any ease or facility.

Q Would indication that she would be unable t9

G ma

do that would be the pain that she might receive from attempt»

(G ot

ing to do that?

v SOEIIE VOSSO S S A L F A E X

A Pain and stiffness and weakness, numbness,

i o Yoel der 4
es. .
y_» . RN Y T U [ AN »-v’, . LS .‘--—-.) Ed "i‘! ‘11;- 3 - N Es L

MSE TN A SR - ‘s

,Q' Do you have an opinion with reasonable .

TR

medical certainty that the accident which occurred on October

12, 1970, was;the sole cause of that disability that you have

. T
SR N o

g

A Yes, it was.

Q- What do you mean by permanent?

comar LA mmunan
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ti ...l - Bow long do youVestimate her 1ife expectancy
to ‘be? : , | o
A v T would imagine at least thirtyfthifty-
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five years more.

S RS .what,'if any, progndsis can you‘make'for

the future and any pain that she might have in the future?
| R R within reasonable certainty that
she will continue to have problems with, especially with
exertion or activities, bending, 1ifting, stooping and also
with inclimate weather. She has been followed over the pcst
five years. She continues to require medication,‘heat, and
restrictive activities. = " |
Qe " Now, ybu have mentioned certain.times that
‘she might.have pain or difficulty.  Will this be continuous
or might’it‘be intefrupted, or how would you describe the |
continuity of the pain oi difficulty she might have?
X ‘This type of problem usually-produces an
intermittent type of symptomatology. It. miéﬁt‘imbrove some~

what during warm weather and during restrictive activities.

R ) B 7
e Pm © ey e o

It is usually intermittent. S e TR e

i I ~What, if any, effect,might her pregnancy
hAVe on her condition?

A Pregnancy? - In: this type of problem -

‘frequently actually is beneficial to1musculo-ligamentoua

e 40 .
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'‘injuries and arthritis because during'pregnancy the harmone,
"especiaily“céftiéone in the pregnant individual’#s quite
rélevhtad;:ahd.aalyou probably know, cortisone is one of the

‘drugs that is used specifically for arthritis and musculo-

skeletal injﬁries, and since the level is so high, the body

'ét that timé, it prbduces'an alieviating'effect‘on the

symptoms. And frequently people have no problems at all

during pregnancy. 5 L

MR. MOORE: .All right. No. further

questions. L o e
" CROSS=-EXAMINATION

BY MR. MARKS:

| Q- Dr.\Shiner, you éaw'f e lady'for the'fiist
time when? I N 20 R T
RT3 W January 20 971.
| | Q. All rig Y, 8 And you almost immediately
 thereA£g§r.put her in ghe hospital;' ' ”,h Hf . ?“*' '
=‘{;f? A t is correct. - \_ |
@ /At that time the XQrayé .ﬁetécerviéﬁi

. spine éﬁbw normal.

A Yes.
 Q= - Have they ever shoyn?anythingﬁbn;'no al?

A ~ They have -always been normal,.I believepi_vﬂ.

—at
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have beén;to ny attehtion at that time. In,othe:,words,

- yea $ftét I had been seeing Mrs. Chavez. -, ... £

Q o all right,hsir.
| On or about that time.
Q | It was undetermined in July, 1972 then?
Why was it undeétermined? : , N T T
A ndetermined on this ty¥pe of document is |
a standard terminolody that we use. d as indicated, this

form was filled out by my insurancg clerk in the office.

Q Signed b¥x you ‘
A No. It wagKsigned by her. - .. .=-:,
Q- -- You did Mot sign it,_gither?-%; w;;,n;:
R U § b=-‘y9ur pardon It is,not,signed by‘ |

me. That is not my #ignature. And sh® uses this term

undetermined, and Ave rarely ever'put down permanent on this

- type of form upless that insurance clerk woyld come to me and

ask me. It As a standard term for this type of form.
Q  Is it not true that you assume\the

requ':ibility for what your clerk puts on these foyxms?

‘you have imposed?

o A i Yesa ' L e T g tor ShaNG
| - Q | Do you ever read them?
A  Very rarely. , _LM:P$;‘;g'»§:ﬁ
’ lzz_ 1 Let:me ask you this, Docﬁor: -Justfexactly

what limitations on Mrs. Chavez' éctivities are there that

" 32
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~A11 right. Essentially she is to avoid ;

- s . N .
I R BT RTE LSS - SRR

lifting, and by lifting I mean anything over fifteen or twenﬂb

poundq.
Q B

e

Q.
Q.
A

P AN R SURR S O S

. Heavy lifting? ., . .

2 Ay e .
3 Lo P S L

. That's right. Or_moderate.;iﬁping.,

..Moderate. She is unable to participate in athletics such as

.k e NACEE S -

-Bowling? Running?

Tennis, Soccer or’ anything.
-All right. What else?

She is unable to do heavy house work, any-

thinq that requires a lot of bending or stooping, climbing.

jumpinq, running.
e .,,3,";;‘
limitation?

L Ag

} 3%t 9.’?‘-.,55“ 3

L, Allzmight. o

.", e . R S - F .. o
. R 4N - T e o [ i

., All right. 1Is that substantially the

L L S S S T S

Prolonged standing. = . . o

Prolonged sitting; That's abont‘it.
.How much knowledge do you have, Dr. Shiney,

o L8 e

. _:_B
09
stuff at all?z

. the type'qf:things that.wonen do prodnctivelyifnr\money?

Quite a bit.

Do you go in for rehabilitation sort of

Lo Lo e
EE R L R L

Of course.

E I thought probably you did. What typns_of

43
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activities can she perform on a commercial basis?

women normally engage in for money can she do? '

’\"

Honor.

MR. MOORE: I am going to object, Your

It is related to what -- unless he is going

“to tie in where she was trained and'her'occupation,i

the only evidence presented so far is she has

been for eleven years a hair dresser, that she was

trained for that. Now I don't believe that is our

“oriteria. It is some other occupation, unless it /

is directly related to that. I don't believe it

is relevant or material.

stand.
Q-

A

jpart-time basis.

THE COURT: I will'allow‘the question tqt

D) . . Co . e e -~y

Doctor, what sort of activity of the type

o/

She would have to assume a position on a
e

She is not able to work full time. And

- it would be a sedentary type of occupation, probably as a

receptionist, or something which involVea basically sitting

£or a few hours at a time. = te‘aﬁé,
Q- Could she do clerical work at a desk?
A At a desk, yes, sir. - 'Jf_t-f*t_”% “
i Q You mentioned receptidnist. |
A As long as 1t}did not involve too much
bending. | - ¥ |
Q- ~ Could she do bookkeeping?-
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Yes.
Q ?¢’”’}could she teach hair dressing? ~°°
- A" ¥ " Could teach hair dressing? That, 1 donk
“~fb T Why not?. -

It would be a demonstrative type teachinq;l

©oRQ T Is there. any other activity of a commerciaﬂ

basis you think she could engage in?

A . ‘Nothing that I can think of right now.
'3Q “+ ' “'Could she cook? R
A Sure. | | o
o A1l right.' Is she able to make beds?*'\
SRR ¥ Limitedly , yes.
Q can she.do hostess work? e
‘i In a restaurant, you mean?
Q ' Yes. That is a form of a receptionist.
SR* T4 Yes. It is part-time. She could do that.
Q All right. Fine. So, she ‘is not totaily :
restricted from any useful activity, is she. _
A Not totally, no. For certain things, cor ect.
' P ——— ——
_ Q_,J She may work, according to you on a parti
basis. T |
A aYes. SR - _ -
Q And at such activities as.yod”have describrd

A That is correct.f
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R

}Lcw ,-r;eThat,is_thé reason, is it not, why on

Exhibit B you have said that she was partially disabled?
Y:Not that she was totally disabled?

<~ A ., ‘We are talking in terminology now in. termsl

of physical impairment. She is partially disabled. We haveq

to define what we are talkinq about between physical disabilf\

ty_and. physical impairment, , A B
Q Yes. .
= A Now she has been given a ‘rating of disabilih&

[ENRY

of: physical impairment,partial physical impairment.

Q _ Yes, sir., o

A But she is totally disabled for her
ngggggion; L *@%ﬁfif?éwti¥§f et

Q For hair dressing, pure and simple.

A Right. . ... ”;WQ;-H__L;i,;

Q .- - -All right. And certain other tYpes'oﬁi

restrictions you described: Sports, jumping --

A she is totally disabled for those things
as well, . =onn e oo e cre s e |
Q Lifting, heavy lifting, gnstpihgs:pf that
kind. o, v et ﬁﬂzf'&;; fpe e
A . phat is correct. | ) |
Q Bowling and 80 OR. . ... o sa- et
A Righty] I
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.-"~f=]_ e e

:meARMEN C. CHAVEz,fthe plaintiff rein,

having beeh first duly sworn,itestifiéd as folloWst:

- \_'+ DIRECT EXAMINATION |

BY MR, MOORE:

Q ~ Mrs, Chavei, will xou pleaaé state your -
fuli nﬁme and address. . | | ' o
| A Carmen Cecgfja Chavez, I live 4646 Evandalp
}Road, Wéodbridge. : | |

Q - How/long have you sidéd theref g
A . ., /It will be six years. - | .
Q How many children do you e?
Cmwe. . -
Q .- . Directing your attention to the 12th day of

Ocxober, 1970, were you involved in an automoblle accident?

A . Yes, I was, ‘ T _.-t"-:'n T S

-_éollision of the two vehicles.

’cloee,to my car aﬁd I had to goAtb a complete stop, and I
was hit by a car on the rear of my car. And I was, youlknawp

thrown in the car, and I hit the front rearview mirror, and

‘I cut my eyebrow, and I had bumps on the back of my head, and

( Q  Would you please describe the accident and
what happened to you'inside the car as a resultybt'the'~ '

A I was driving Qh’95 north, and thére Qere

these men working on the road, and one of the men come right

e

4'7
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i a big one in the front. And I had . bruises on my arms, my
2 legs, my chest, my stomach. | A 2 |
3 B Q_"" © " ‘What did the impact of the collision do to
4 you as far as throwing you around? , I S S .
5 | e }‘?fo““’ 1 don't understand. TR
6 ‘ ' \4'{Qfl‘;"> What did the impact of the accident do to
7 1 you, if anything, so far as ‘your position in the car? m_ﬂ -
8 - 7 A Well, I was, you know, thrown like, you . |
9-- know, to the back and the front. _ | ' :

10 e 7@ ' Would you describe then how you were injure£ |
1¥' or what, if any, injuries you received at that time that were .
12 painful? RN S e s AEERY I
13 o '“Skii"iliiﬁeii; I bes; fon'knoﬁ,.taiengéo the Fairfax|

M fou know, I was'linning"and my front head,'you:know;'éhey
15A have to extract mirror, you know, piecee of glass from the
16 ‘mirror. iAndlfton that, yon know, I have stiff neck andnmy
17 whole back hurts, too,}you'know,'down to'the,'down,here. 1
18 don t know how to say it. You know, I.just’wae'b&in eii
19 over. —7 ";:753'; 3417 E }.i:;“*f?nzielﬁ ¢
20
21
,22.' TTQ"_x " What con en£ or'wnat'happened t9
3B you cfter'thaﬁfﬁime that_ ased from the ene:gency
2 room, as far ss- our”physical condition and What_you did and
% pened to you? o -

-+ \ —
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pohe dand NG A -
e e . &G L SR

\¢We11,-th9 difficulties I have i cannot

ue

-1
2 .dQ}tob;ﬁndh aﬁ' %:ime,,you know. I'd say-vacuum upstairs,
‘-3 'I have to.rélax and tek t eas then, ydu know,‘contin
.4_ tp»dolit; but I cannot_y ad e whole works. VIfII |
5 coﬁtiﬁue then I ow the next day I am g to be as stiff,
6 | ahﬁ I ' have to relax and sometimes it takes .. ee days
;7 or me to, ybu knoﬁ, go back to normally. :
8 | Q __ What is your background as far as educatior
é 'y and training? | |
1Q_ - A Well, I have high sghooi and then I have
1 };;éining for hair dressing. ‘;‘ | |
12 Q How long did you train for hair dresser?
13 .;¥A . Little more than a year. _ |
14 -  ﬁQ;4 Where did you go to school for that?
15 LA In South America. . ., .. .. ‘
16 Qo "You graduated from school in South »
m America? - AT ’ oW e .
19 R . In what country is that?
2 A ~ Colombia. RN ‘¥~As=~-ﬁ ,
_él - Q - 8ince. youlhave been in this country. what
22  _ha§e ybu"aone as far as employment?
.23 | A . Just hair dressing. ;
% :? Q.. i,{Any other job or position you have held?
2 szl s WO e aan
: Q Would you deééribe_the nature'of the

C—

49



10

i

2 |

13
4
15

16 }
'=17, ~and my neck is start getting so stiff that I just couldn t

1.

19

21

22

23

25

-

'~ CRANE - SNEAD & ASSG pTES
COURT REPORTERS
" 1108 EAST MAIN STREET'
RICHMOND, VIRGINIA
PHONE 64852801

€. Chavez - Direct | 0.

B And I have- to raise my hand for long periods, and I have to

".ever I was doing and go home.

you had been in the Washington, D. c. area and in this 1

activities that you do or perform under the description of

hair dresser? ) L gmres

éyh v Well, I have to stand on my feet for 1ong

time._ Sometimes, you know, I go eight hours without sittingni

move around quite a lot._
Q- Have there been times that you have

attempted to return to work since the-accident?

A :fhxes, I have. . . .. o ;
e Q .- ., Would you'please describe those and what
h&??ened. : . | | | | |
. - A I have tried. I really three times at

Hecht, which was where ‘I was working before and two after I,

b e
wiamm st SO O P

e iam SR

after a few hours I will get this pain in my baok will start,
you know, getting 80 deep then my back is start bothering me

you know, I really don't know say how many hours exactly, but:

take it, and I just have to quit,,ﬁl_just have to.leave what-

Q . Where had you worked es a hair dresser since;

country?

CFUE TR

__A__hu I worked for Beauty Salon for almost seven

Beauty Salon. I worked for three and a half or, four. years.

|-

years, and then:I worked before in Maryland in the Ambassador_j

- 50
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i iﬁu‘f e SRR : G
Q " Then after that? ’
SR T XY 7Y Beauty Salon at the Ambassador.
,Q_ When you attempted to go back to work after

the accident, where did you attempt to go as far as working?
IWhat places? | ’ o

A‘"H.“ ‘After I went to Hecht, you know, I ﬁas

-there for three times. And then I tried to get acmething
close home. And I went to the Dale City Beauty Shop and I
| went to work there. And I just got very sick and one’ lady,

she took me home. She said she would take me home, and she

‘took me home. S S

6j:m{= Reference has been made to your not driving
What. if any, reason is there for your not driving? You . |
drove before the accident.

A Yes. But I haven't drive it because S I
get, you know, for driving too long in the car I can get’
| ‘sick._ My hack, it starts bothering me.' And if we have to goF_
to some place that is going to take more than forty or forty-
five minutes, my husband has to atop 80 I can reathand walk '

:'?:;» .:,.‘N:I' R e L e

around and then we continue. ?

""‘5-.! e —
Was there any time when Dr. Shiner

55 )
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.daté, hut he has told me that.

Q Do you recall . approximately ” en.ihe year
 was or month? B
A \No. .I couldn't say that. I can ~-- it

‘has been so many years now.

~of the office. - - Aiun.

that righ T maven TR T ’ B P L N
’ '-;;,A - -Yes, -Yes, .. . o ey T lennN :_

pains. 'I don't reéall when it was, but, you know, exactly the

.Q . .But yoindiscusgéd that with your husband
at that time, is that right?

. A | ~Yes. Of, yes.\UI told him when I come out
Q@ . .. %t was your husband that prepared the forms

thdﬁ were submitted to the defendant's ins ance cbmpany, is

a3y Q. L. Be did that on Youi' behélf? ,

. ,;‘Yes.-.\,--__.w i S e .
| [:EZT ‘Are therelany'other activities that you
are pfesently.unable to do- around the house?
| 4;A .. Well, I really, you know, I m. unable to do‘
:things. but I cannot do it for too long or, you know, I get
~ too; well; I can never fin;sh if I txy too hard to do any-
thing. .-;.’,j::: ' : R ' : o | L e N
N ;Q -Have you been released by pr. Shiner?f

. When was the last time that you saw him?
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‘ :fﬁf A ‘T“ﬂ_I-thihk two months ago;s'

BY MR. MARKS:

A - MR, MOORE: .No further questions.

- T TR S e T
- Cirs ke JRRNEUD

CROSS-EXAMINATION - 7 iww “wis

. Q ~ Mrs. Chavez, when aid you leayé Colombia and
come to this country? ~ =~ v it BRI AT R Rt
A hat was in October, I bg ieve, 1958 or 'S7,
- THER\COURT: I'm sorry,/ Mrs. Chavez, you
é: s will have to Bpeak a little/douder. We have to
| ‘hear, please, ma amg>‘h.' o | |
A I'm sorry. \It a; Octobef, 1958, - watie
Q | Where aia y settlé when you first came?
Where did you live when £irst\ came here? - - SR |
A I . come/to a friend place.
- Q Imn "in whgt area? Washington?
' waghingtén. e\ .», you B
;rﬁajﬁRXQ~‘ . _.Washington, D. Cc?. e WRU k@;w; tﬁ'?*“'
. A/ .‘aa. z‘ oot ',{:;f- emurtNy: yon by on
. . When did you flﬁishihigh school
/n fn *'S7.: S B
Qs vsre. |

e . R T S
Yegs. A SRR Y LR A A

Had you had any employment at all during
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ou lived at home?

Yes.

e s ' Between 1957 and the time you came to this

country, did you have any employment?

' A»_ No. 7 | |
Q What were you doing, going to school?
A : I.was_gding to beauty school. |
Q } 7 Goiné to beauty school. -I see. So when !

you came here then, you went to work as a hair stylist?

A Hair dresser. ! ‘

Q Have you ever done any manicuring work?
N Excuse me? | | ‘
. Have yau ever done #ny manicuring work?
RER f?' A Oh, yes., = e ool Ve, Ve
Tolhe Q7 en have you done t y ST
¢ A ; You W, the b y business, you have“to.
" ‘When you are a hair dresser, have to, you know, :to learn.

I don t know in this coun y, bu 1n my country you - have to
'learn to do manicuring® '

Q You are able to do that, e you?

A Yes, -iii ot inadc )
Q You know how. You know how to do“manicuring.
A Yesg, - coouiic v L TR sea ~nf P
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10
‘11

2§

13
1«
15

16

7

Q. Have you ever done it commercially?
Q

For doney? = i,;; e A

- . A\ Sqmetimes I w{ll do some g 8, but I

L~ - R e d :
PR B : [

rarely have. . [ T

.. Q@ You rarely have? /- . . ...

. Have yo¥ déne {ny“hai;ﬁwogg;ig_your home?
j#A‘ - In my home3 Ty
Q Yes. | o .
kﬁA No. /
'Q;‘ ‘obody'evér came to ’“?;uhn4;r -
d N .:.A No. No. T T L
Q: No friends?

A No. I don't, if any friends wants for me

to do‘ héir hair, they will come to the place. Mrs.\alker,

I ¢Ad her hair once at her home, but that was before the

accident.

B N e b . Yy
T s SE i Fo- T A ﬁ.',; " Ve T4 1

1§ pf

1
90 -
21
22

23

H,(,Q . All riqht. Fine. What sort of employment

[

: have you sought to get or to try to get and do since the

‘accident? _ ) .
Hair dressing. v _ s
That's all? Nothing else? - e

No. . - . r 1. . Wt

1 - PR
. 4 = A L e (A - PEY

‘o » o B

_Tell us exactly what you find you cannot do

.
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 that you know how to do?

" I'm not a real estate lady. ‘I just don't know what there is

'to do.

=ﬁthan hair dressing, which" you found that you could not do.

at ‘this point, that you know how to do.
| A That I know how to do?

dx ‘ Yes. "What do you find that you cannot do

A Well, if you mean manicure, I cannot do

: manicuring;. I cannot bend for too long, you see,_manicuring

iéquires for you to bend ddwn for long times. Since I have

Vweakness on my left arm and my two fingers:get numb, you see,

I hold them for too long, I cannot do that.
‘ Q What else can you not do that you Xnow
how to do? . ST ..J:’.'é ok et

‘A" ‘Well, I just prepare to do hair dressing.

o

Y e . . < . .

[ 4 E e
H

Qo You have not tried to do any employment of

any kind other than hair dressing?
:-»A_- o Riqht. S -'A. A A R S A

R i

“f“Q”iv“ ‘You have not sought to do anyehing other

SRR CEE Wbrking out of the house; nO- S
T v Yeu have done. your house work.
7@ I do my house work, but I hava,th=ﬂ° it over

a period of time. I cannot do, you knov, say I am gotng to"

clean the hall upstairs on one day. I cannot do'that. I

”have to take my time and, you know, by now 1n five years I
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—
e —

know my limits, 80 I know what I can do each daq

— .6 L And what you can't do.’i.'_ ﬁf??ﬂ% e -
B U And how to do it. e
TN e 7 You made a trip to Bogota. ‘, .
Lo *’A L ow 'Yes. .. - - o
| Q That was some twenty days al told, was
. b ﬁé?!ou also made a tri to Disney World.
-’b _ Were ou able '- do the things on the trip

_ to Disney World that You Wanged to do?

L7

A : No. We . i' ed to stay in Disney World for

:five days, and, you kno . to d‘ that you have to do a lot of
walking. A B oL . .
o }'f:ffd o '_I didn t know tha.

'We did quite a bit o walking then, you .
,hnow, we ;ye the baby, and, of course, u boy is a big help
to me, ecause, you know, he is thirteen no and even before,
tlyou now, when I just start getting sick, he ) helping me

with cleaning, bathroom, vacuum cleaning —

N b
,Q -'? Of course he is around the house rou're =~
<E£; ’ When we went to Disney wOrld my husbnnd, he

‘rented a wheel chair and he carried me around. And my boy woul

2 push thevbaby on the carriage._ SO I will wait for them to

57
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i go do'thoféhingé fhe& wauflto see; I wait for ﬁheh with the

baby.A And when I went to Bogota, Drs Shiner, as’ you know,

told me to take breaks.: So I will get up and walk. But when

:'I get there 1 was sick. I was 1imping quite a bit.s

10
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ol |
i

~'Q : I take it you consulted Dr. Shiner before

yo went to Bogota?

"A I don ¢ remember but = T say not ‘cop sult

M )
P R 4 VT

méoh Wh: TI went over there he told me -- '
'.. Q He told you then. i A B

51 ) He told me when we take long trips, you '

=

P S

know, to take bre s. v
| "Q ' Mo~= around some. No sit too long, and

all the rest. of these '+ ngs.; A j - |

A Yes.; And. then v éu“iigetTéoﬁnoéoﬁu;:: was

oot feé11n§ uéll. I was 11mp~og. And-ihe two fitst:days I

-spent just lying 1n bed an-'-ein» vaiéeo 5n;f i'kuoukuhe firsL

two days, yes, and then . just haVé &a reat and I just not,

weren't to go out mu ’. I did go ouf ~r a couple times, but

not too far away. And. you know, just sta around the house.
| Q ' Were those two trips the one to Orlando

and the one7 o Bogota the only trips you all have made?

K‘ - !es, sir.- That's it. AN
' Q - " You have gone nowhere by ‘automobile _
A ~wWQ have ‘gone by "automobile. T don't

emember where it was. I know I have had a trip, it was a

———— . .

... o8



10

11

13

14

16

|

thi

-CRANE - SNEAD &

- Ags IATES
COURT REPORTER

1108 EAST MAIN SYREET -
RICHMOND, VIRG

PHONE 648 - 2601

C;'ChaVéZ'-‘CroséT'

150..

it was in July: *° 7

_
FE SR

" Let's go from there then.

company at home?
A_ kes . «-_
Q - Do yo do the coo, 'ng?
A Yes;‘.Iffv haxfe

Have §ou had

company and I'm going to

do the cooking,‘it\s‘thé'o y th

Igwili'bezablg td'tak care of the cbmpany. ..

| {763‘ see what you mean. AT right. Now,‘Mrs.
ChAVez, when #our husband in June of 1972 wro tb the
insurange” company, did you know he was writing? | he
t¢1' you he was going to do it?
' | A Yes, he did., & +«%¢ ETo.ome wh2 Doy CAB

g I do, so I can rest and

All right.

that you were totally and permanently unable. to perform any

—x

And at that time did you think

occupation of any kind?

R A
5.0 Te 28 Y

Well, yes, sir, ‘because if you are not able

to do what I have to do 1n my house, how can I go-and work

outsidei:l'

et o rm e e e

occupation or

What medical man had told you at that

Well, he didn't say exactly, you .

59



CRANE - SNEAD & AgsO IATES
. COURT REPORT ns
1108 EAST MAIN § v

. 'RICHMOND, vmomu
" PHONE 648.2801

Chavez ~ Croag ' S — 152

= e v ‘ e -j

r foe e .e:‘{';ﬂ. 0 . It is bound to have_.bée'n hef6re, before

2 71973'and ih' 1572 gometime? ¢ LT 0 T

3 s oz LyidA oo Yes, Ub ~———

4 ﬁ -~ Q »' x11 right. ;'.'.:'l'hati is:a was trying to

5 f£ind o ’

8 A . | A ' A].]. right. - - Lonan 62, e

7 ) S f : Now, Mrs. Chavez, at that time obviously

8 ﬁ.. ndbbdy had told you that you could not go.to work. Isn't

% L -that right? =~ = ',‘_'f:.',-, S Fool .
10 - “ .+, A-. .. Well, it was one thiné-' Dr. Shiner told me

n yes, he did, he said you will just have to quit working.

12 { .You just have to quit, atop your woxﬂ . o

B J Q When was this? -7 i 4;-..:::

L | A x believe when I went back, you know; from
b thé last tige I tried to work. : Lonave wr et AL
‘16 Q What I anm tryinq to £:I.nd out from you, Mrs. |
w chaveh, is ﬁhis: You_say you tried ti.mes to go back to
8 vork at Hecht's.

1B A Yes. .. Sl '<. . ,

b .Q . . Had any ody told you at that 'time that you |
__21 vere :I.ncapable of pe oming any of the\jobs that yon were

2 going to ‘be cal¥éd upon to do, or had pr. Sh aer bold you RO*-
2 to go back €fo work? . v R —zr:-f;.'._ ';;o'-..; B A ‘
_24"_ . 11,2 A. ... He sald that I was unable to do it, __O.ﬁ B
B kIfow , forvf.he way he says I have to learn to :u.ve with my \
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"?A ) And but. I still not able to raise my hand

for long time and even though my left side, when I was holdin

' sqmething and I have the pain, I have to throw away whatever

"I have, which I have two cans of milk, I have dropped vages

. yee

9

‘for the first time I faint from the pain:of my left s ‘?
. \_,,_-as”

and, not long after I come out of from the hospital was when

Q@  One moment, if you please, ma ‘am, I am

shoul understand it, how long after you came out of /the
hospital s‘it that you first went back to try work?
You should be\able to tell uQ'éhat..- .' .

| A I don't recall, but I 8. Efﬁ; Q;QS;SHZ;;
I ddn't recall when ' actly. T really an't tell you. Two

- ¢ x
PR LSRR S ’

or three months after. don t rem - er. %
| Y Was it in\l97 Let's start with that.
‘A No. 7 | .
J I B You got ut of t “vhoépita;:idu'?gbruarykof
"7, e e A AT R Bi e T

2 Af'év' s. And I tried to go ack to work in

- '.-. 3 L \ NN

I believe '71 then. All right.
| Q/ All right. And how 1ong was it fter you

went the first time in 1971 that you tried the secon: time?_
A Probably couple of months.' - |

Q- All right. That would still be in 1971,

triing to find out, I think I have asked the question you |
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"you mean by sedentary occupationa? As opposed_to your

L

R Was she at that time in your considered

LY

medical opinion based upon _your years of experience and your

t;aining and the examlpation that you gave her,vincapable of
performing‘occupation‘o: employment for which she was fitted,

from the standpoint of experience, training or education?

. Granted, if you will, that she is a high school graduate.

A -~ From the examination I felt that she was

able to carry on employment. I donft_feel that even though

- my examination was negative that it would be a good plan for

her to perform any activities that were of a real strenuous

"nature.' I feel that various types of sedentary jobs, that

she could perform. As I have state@wbefore. thongh,.they
oouldtnot be anything strennous, thath would recommend.

Q‘V Can you tell us briefly what type of things

-

4

strenuous jobs? i wmmn Ae oo owmT >

Au__.A_ I feel that a person could be a receptionis@.

L~

Of course I realize there was some language difficulty here.
It would have to be something in which she didn't have to be
pulling out a lot of drawers or bending over and doing a

great deal of stooping or lifting:

“to go back to work at that fi_ some activity of the

| type you‘ha ribed?I_ -\“~%§\‘~§";“*\~_;;‘

Would you, Doctor, have give [earance

62
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Ing ~ Direct | . 173,

X - .§%amrgo&ﬁg—to—askﬁrm¥4§r1nﬂxﬁnbdaﬁnk

Q.- Would ydu at that time, following the
examination, had she asked you, given her clearance to

. attempt working commercially or in business in a sedentaty )

type of activity? . ﬂ _ , )
A “"‘I”would have to say on the basis of her

:omplaints I would have hestitated in having her go back into

_any activitieswhich would be strenuous. .- . .. . ngf
. Q . > How about non-strenuous? How about
sedenfary? T ' ‘ : , Lo ,: R ;
| A I felt she could éerforﬁ sedentary work.

S

Doctor, in the course of your considerati

arrive at a considered o
A - : Yes.

-JQ S _ So- th taken ihto consideration.'

is_that correct? |

'MR. MARKS: You may take the W
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e f | | | 1i4..
_ . L . B -
o f ,{}wvwi . RS v ~ . L e
o ~-». Q ' Doctor, do ;ou know what her occupatlon
was before the- accident? '
A No. | :
AEQ | Do you}hhow what her—educetioh or:training
was,? oy Pt : ULy SPIF L A R
| " A Well, I was under the impression that she

come from a foreign country. I could be wrong and I -
_maybe I m mistaken about it. And I thought probably, of
”'course, it has been a few years, two years ago since I saw

her, I'm not entirely, I don t entirely recollect what she

L

e o B

was doing at that time.

“b'ﬁ Do you have any idea ‘as to, your repor

A makes n reference to any occupation. Is that rig

-t

That's right.

e ~it fair to say the. t at that time
you diduhotaiuterrogate bout any of these

activities at_thet'time?. )

P T TS

A 1;f: No. I wrote it down myself and then I

T 64
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William and Northern virgis

e -

That's right. | m"“‘“mwei

Q , Now, by activity of lifting and bending and

, "
what somebody might do, I would assume that certain occupatioh

that you would rule out or say she was disabled for, is that

' right?

A I would say yes.»ll
\AQ . ;, Would she be disabled then for purposes say
of filing in ‘a library, books, or placing books or lifting
or things of that nature?

A Yes.
Q  Would she be disabled for purposes of
filing material, pulling heavy drawers out and pushing back? |

v A Yes. If there was anything that carried
very much weight it would be difficult.

- - Q How about activities that involved long
periods of‘standing that causedﬁher‘to have difficulty and

complaints? | o
A‘ N The basis-of her complaints, prolonged
standing would be difficult.‘v 3

Q How about one of the complaints and diffi-
culties that she had was that of the problem of say holding
her hands up or lifting them over her head or anything that
involved keeping her hands in a position for a 1ong period of:

time?
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A Yes. |
Q@  ‘That would be one of the activities that

you might consider to be disabling or not qualified for one
that you would not recommend ﬁhat she go back to work for,
: fhough? o _ .
‘ A The basis of her complainis, prolonged
.activiﬁy, h6lding the arm in an extended direction wou1d

worsen the condition of her upper back. .

Q And that would be your recommendation, t

A

musculature.
Q" " what does PHat mean when you find that?
A" A persor cannot\yoluntarily produce spasms.

Spasm is sométhing that comes on invo untarily,ffif.YOﬁ have

to an area, the

Yiorse, who is exercising in say too much runninghof tooNuuch

strenuous activity, the muscles in the thighs or fhe legs W

- e - -
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tissue of f

x-ray, is that ight?

illustrated or exhibited n any rays. 1Is that right?

spasm.

A

abld to make a better evaluation if you had had more \\
portunity to see the plaintiff? ' N

" "At the present time?

.y B
PR

" No.

‘I assume, Doctor, that injurieg to the soft

muscie.and the ligaments would pot show up on

\ That is correct.

that there are Lnjuries that occur at

Doétor, is it fair to say'that-you would be

Q

ié it fair also to séy that your assumption
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- £it of two yeas of medical history‘thatAhas.subsequently

that has been previously made has been made without the bene-

occurred since your examination, this'being'Septembgr,,over'

two years, September, 19752 .

R TR L R

_ Qv : Doctor, were you aware'of the-féct that

she had made four attempts to return to work?

: A . : No, I didn't know it.

Q  Are you aware that she is still unable to
do heavy house work? e Tt |
| D N -vftl'm not aware’bf her condition right

nowv.

Q Doctor, is it £air_t6 say that as far as

Opportﬁnity to consult w hiner, is that correct?

A ' vthat is

B
B}

.- REDIRECT EXAMINATION -
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MOORE:
| . THB.COURT: All right. Now we have elimi-~
nated, I don't think there is any question about k

sing. She hna_had_experience,

v . School education. and even
_your own medical testimonv

certainmly can do a job that does\not require her

MR. MOORE: Well, on a part-time. asis,
was a11 that he said, on that basis, because he

couldn t sit for 1ong periods of time.

THE-COURT: The thing starts out permanent
total disability. B o | 'H' | " |

MR. MOORE: That's right. It has to be.
?For there is nothing in her education, training, or
‘experience that qualified her for anything to do
‘with other than hair dressing or related to that.
She cannot type. She speaks, you know, from
listening to her testify, English as a second
language. She has had no experience in that

regard. She never has been employed in any other

_capacity; Nowhere is there any evidence -~
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JURY OUT

o~ + THE COURTS Quote me a case that is parallel

to this, analogoﬁa"to-this, in which the Supreme

Court has ruled that this should go to a jury or

has ruled on it.
" ‘MR, MOORE?$ Just on the narrow qnestion of -

‘THE COURT: Of whether this comes within

'the purview of permanent total disability as

defined within this policy.

"“"MR, MOORE: There is one New York case, Your

y Konor, I don't have any case in Virginia that I :

_substantial --;

could refer to the Court, where it indicates that

T \ :z s e

THE COURTz_ If vou didn t have the word

'any in here, you would be on good ground. It 1ooks

like to me, interpreting this from not oniy the lega

significance of it, but that which ordinarily be

v common sense, which tells you here is the situation

2

we have here, it is true, that occupation -

'certainly homemaking is an occupation. Here a woman'

A

' has had an'accident, she has been pregnant, she

apparently is able to carry on, at least to sonme

degree her homemaking activities which is an occupat

'ion in itself._

MR, MOORE~ Well,'the occupation I believe

=g

=
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in that sense, Your Honor} includes the one where
it is féquired that she receLve.remuneration;
certainly'this one she was doinq_at the time of the
accident, which she now cannot do, is not fitted,
is not suited to carry on, is not able to. But, T
don't, I don't see that employment and oqcupation
are one and tﬁe same,

THE COURT: I grant you'this is a little
different situatioh.

- MR, MOORE: A housewife;vI don't believe

we are really talking about that.

Your Honor, I do@'t-bavé all of the-;aée.
The case that I have in my notes indicata that the
total_disability from perfotming any'and every duty
pertaining to the insured's5occupation is not to be
literally applied, means oniy inability to do
subatantially all of the material and essential
duties necessary to the practical prosecution of

the 1nsured's occupation or ‘business in a usual -

_customary manner. 'rhat-cite 48 a New York case

292 New York 419, 55 Northwest 2nd 483. I don't

have all of that case copied, Your Hpnor.i I don't

think that you can take and separate those parts.

If you read that, it says permanent tota1 disabi1ity

1
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means . ==

“ 'vHE COURT:y I understand.

*'MR, MOORE: Then ‘they are defining that'
disability commencing within 180 days, which Dr.
éhinef said it did, from the date of accident and
continuing for twelve consecutive months, which the
evidence indicated it was.

" wHE COURT: All right.

MR MbOREx' And which shall prevent the
insured from engaging in any occupation ox employ-
ment, which is for compensation.

. DHE COURT: All right. I concede that.

“. MR. MOORE{ For which she is fitted by
reason of education, training and experienoe{'
those three are conjunctive.' If//pu’separate

‘ you say training, if you say education, if

you say exp ence, all threeof them relate to

tﬁe hair dressin Al hree of them are related

to the activities he was equipped to do at tha

that indicated there vere other occupation that

were unrelated to that, as far as what she was

Y e e e aa

SR
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: HR. MARK N r;'.A

j an ‘ RE: I won “nst.point out, Your

. o the way the policy is drafte uses he,
it does not use she. - '

6_ ' HE COURT: I understand that. \\f\\\

? ';he Motion to Strike is cranted. I cannot

é believe that the evidence presented to the Court

° ébuia bring it within the purview of the interpre-
tation of this permanent total-disability clause.

i If it did not have the wordi_any/in-that-provision, |
I think that the plaintiff's position would be

" sound. Bnti_ggﬁl interpret "from engaging i9~332, J

" occupation or employment® it meangi_ig_gggggﬁtoun? g
that he is ngtﬂgrevented from going into another ) :

© field of‘e;eeavor, occupation or employment. As I‘
interpret the case which was just handed me in this

18 Travelers Insurance COmpany versus Brinkley, which
I think the Court very aptly states in here, it seens

2 to me that contracts of insurance should receive

2? a reasonable construction so as to effectuate the

“ purpose for which they are made. Legal effect

% should be given to the language and the object of

:: fthe contract should be consideredfin interpreting

1to ‘ . ,-/L\- |

RS —
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208,

~JURY OUT

:Iigind that he has fgilea to present evidence
of sufficient probative vqiue, it seems'tq:me, to
send this matter to the jury, and I so rule as a
matter of law that he has failed to present
evidence to come within the purview of the permanent
disability provision of the policy.
| MR, MOORE: Would the Court respectfully

~ note our exception. o ]
 ;;THE,C0qkT:‘ All right,A Bring the jury 1@,
please. |
.- MR, MOORE: Your Honor, ;_did not get all
the cites of the éases_that yqq:werehrelying-qn.
There were two. o

.THE COURT: I am relving heavily on this
Travelers Insurance éompany'versus Brinkley, 166
virginia 147. T think it is a fair interpretation
9f;t§e law. It ceg;aiqu to me_draws_amparallel

=

between what we have here.

\\\*\\;{
‘\\\\\\\yownz At this point the jur

e Court states:

returned

BEFORE THE JURY —

'7a
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