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MOTION FOR JUDGHS!!I

"".'

NO~I COMES you r p1a intiff, Carmen Chavez, and f it'es th is he r mot ion
.for judgment against the above-named defendant and in support thereof alleges
as fo rJ'ows:

1. That on October 12, 1970 your plaintiff was injured in an auto-
mobile accident \'/hichresulted in injuries to her back, neck, chest and leg"s.

2. Since the date of the accident your plaintiff has undergone
'extensive medical treatment and hospi talization and has been unabl.e to resume
the act.ivities and duties that she was able to do prior to October" 12, 1970.

..:~ 3. Prior to October 12, 1970 your plaintiff was employed and since
the date of the accident has been unable to do any work, though she has on
several' occasions attempted to return to work with resulting setbacks in her
medical'conciition.

4. Your plaintiff's husband,~rancisco Chavez, is an employee of
Eastern Airlines. He was so employed on October 12,1970 and at that time was
a participant under a voluntary acciGent insurance plan which was operated and
conducted by your defendant.

5. Under this particular plan your plaintiff's husband paid certain
amounts and such coverage included your plaintiff as a beneficiary.

6. Your plaintiff did contact said carrier concerning payment under
the aforesaid plan and' in due course your plaintiff was examined by a physician
designated by the defendant. Upon information and belief the physician made a
report, which plaintiff has not seen, and defendant 'has refused coverage, as
indicated in the attached letter. Upon information and belief the defendant



has \o/a ived any rcqu ircmen t of not ice of the acc iden tand the phys ica I CO/lJ i l i01

in any proof of loss, your plaintiff having filled out and completcll those fon.::;

,,,hichMHefurnished by the defendant.

7. Upon information Lnd belief under the definition applied.to said
plan ~our plaintiff is permanently and totally disabled having been unable,

from the date of said accident on October 12, 1~70 until presently, to engagc
in every occupation or employment for compensation or profit for which shc is
reasonably qual Hied by rcason of her cducation, training or experience and
said disability has continued for a period of more than t\~elve (J2) consecutiv ..
months, and therefore under the definition used in said plan is total, continu
ous, and therefore permanent.

8. Your plaintiff further alleges that this action is timely filed
, in accordance with the laws of Virginia.

defendant ~n the sum of $50,000.00 together with interest lhereon from the 12t
day of October, 1970.

By Counsel -

PHILLIPS, KENDRICK, GEARHEART & AYLOR
BY:

''''iJ1iam B. Moore
Counsel for Plaintiff

.";.'
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GROUNDSOFDEFENSE

'Defendant, by counsel, comes and says that the grounds

. of its defense to the plaintiff I s motion for judgment are as
!

i:I follows:
I 1. It has no direct knowledge of the truth of the
i:

::allegations of paragraphs 1 and 2 but has been advised by plaintiff
:' tI'
,of the facts therein stated.
i~
"

,.~.:.

It denies the allegations of paragraph 3 thereof

It admits that plaintiff, through the said Francisco

2.

4.

I

I .'I with respect to the abilities of the defendant after injury and
!I
:1 up to the filing of this action.
IJ

II 3., It admits that Francisco Ch;.vez,Wasa l'articiP'!nt I
'1:1 as an "employeeof Eastern Air Lines in a voluntary accident in- ' !
II !

--, 'II surance plan under policy No. GSR20 25 issued by defendant to i

II; Eastern Air Lines, Inc., and that plaintiff was an additional i, II ,
!! insured in such plan as an eligible dependent of the said Francisco
I'
';jJChavez.
I! '
II
I; Chavez, did make a claim for benefits under said policy by letter
Ii
L ." !

';dated the 5th day of June, 1972, which dat~was the first knowledg~

: of d,efendant as to ,either plaintiff' sinjury: 'or the said claim,

I somenirieteen months after her alleged injury.f ..
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It further admits that operating under a full5.'
I

I
I

"iI
'J
!i reservation of all rights it took a proof of claim dated the lOth

day of July, 1972 and a statement from plaintiff dated July 20,

I

I
and

I

, , 'done by James J. Scheiner, M.D., dated the 12th day of July, 1972,
i!
:.;

lit denied compensation to plaintiff on the ground that she was

.1 not totally am permanently disabled as that term is restricted

II defined in the policy of insurance, by letter dated the 14th day
:0Ii of March, 1973 to Francisco Chavezwho had presented the claim

Ii 1972.1\,
Ii 6. It further admits that on or abollt the 13th day of
I,I February. 1973; at its request. plaintiff was examinedby O.

I AndersonEngh, M.D., at AndersonClinic,' Arlington, Virginia, and
,I -"!: that based upon his report and other medical reports; includingq - , . .
':

the motion for judgmentand says that the plaintiff's claims

I

I
I
i
j
i
I
I
I

Plaintiff denies the allegation of paragraph a of

It reiterates that all action taken by it was taken

9.

7.

"
ij on behalf of the plaintiff.
I
II ',II under an express reservation of all rights and could not amount

t ~,I in an~ respect to a waiver.
r

II ' , a.It denies that plairiiff Wasor is permanently and

__, il totally disabled, and says that any disability resulting from the

Iaccident 'of October 12, 1970 was purely temporary..I '
!I

are barred 'by the contractual provisions of the policy and/or by
I
I
11 the statutes for such cases.
:1
n 10. It will rely upon all further defenses lawfully
1\ ' ,
'available. to it which maybe disclosed by the evidence or upon

,I
II
Ii



reserving the right to alter, ,amend or supplement this ,

at.any time to rely thereon.

;,
;

I

I
INSURANCE COMPANY

Respectfully,

23219

Ii d'if 1scovery ~
:'ii sta tement

IiI.II THE CONTINENTAL

il ~&1~BY Counsel

EDW. A. MARKS, JR. I' rI ARCH WALLACE, III I
.; ALBERT M. ORGAIN, IV
I.
;~ SANDS, ANDERSON, MARKS & CLARKE
; 1420 Fidelity Bldg.
:! Richmond, Virginia

CERTIFICATE

mailed, postage fully prepaid, this 29th day of

I hereby certify that a true copy of the -foregoing

q
, I

I
j

II pleading was
I'

i/August, 1974 to William B. Moore, Esquire, P. O. Box 550, Fairfax,;,
llvirginia. counsel of record for the plaintiff.
I

I
ji

. i.j

'Ii
jj
!lI._-, Ii

I
I
Ii

I'

- _. - .
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ARTHUR W. SINCLAIR
BARNARD F• .JENNINGS

.JAMES KEITH
WILLIAM G. PLUMMER
LEWIS D. MORRIS

PERCY THORNTON, .JR:
BURCH MILLSAP

.JAMES C. CACH ERIS
Juooe::s

NINETEENTH JUDICIAL CIRCUIT OF VIRGINIA
"AIRF"AX AND PRINCE WII-L.IAM COUNTIES

9302 Peabody Street
:.Manassas, Virginia 22110

December 9, 19'75

EDWARD A. MARKS, JR., Esquire
Attorney at Law
P. O. Box 1998
Richmond, Virginia 23216

WILLIAM B. MOORE, Esquire
Attorney at Law
Post Office Box 847, Courthouse Station
Arlington, Virginia 22216

RE:' CHAVEZ vs. THE CONTINENTAL INS. CO.
Law No. 6740

Gentlemen:

I
~

It is my decision to deny the motion to set aside the verdict
and grant a new trial as I am still of the opinion that the plaintiff
has failed to present a case within the coverage of the policy.
Common sense dictates that education, training and experience of the
plainti~y l1.mit her~ga!E-fuGccj1p,at:l.o.JL(ir~employment
as '-ahairdre1rs'er~~'"~'~.-.-'~._-,. ---~- -

Mr. Marks is requested to prepare the final order.

PTJr. :d
: .•..

'., "
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..
CARMEN C:.CHAVEZ

Plaintiff

.r:'

v.

TUB CONTINENTAL INSURANCE COMPANY

FINAL ORDER

AT LAW NO. 6740

On the 25th day of September, 1975 came the plaintiff

in proper person and by her attorney, and came also the defendant,
by.it.sattorneys, and thereupon came a jury, to-wit & James Capler•

Harry Felton, Frank R. McGhee, Walter C. Bladen, EVa Wood, Medford

Cosner and Macon Piercy, who ~re sworn well and truly to try the

'issue joined lnt his case, and the Court, having frlllyheard the

plaintiff's evidence, end that of one witness called by the

defendant, sustained the motion of the defendant to strike the
plaintiff's evidence .& to it, and the jury was altogether dis-

charged from rendering any verdict herein.
Where-'~ronthp !,laintiff moved tha Court to re..::~)nstder

its action upon the said motion to strike, and for leave to file
a formal written motion to that end, and a.brief in support there-
of, and the Court granted the leave requesteafor the filing of
said motion and said brief, with leave to the defenclant to reply

thereto, and withheld summary judgment in favol.- of the defendant

p~n(tlnC!C'on9id~rat.ionby the Court ()f it.sopinion on the said

..motion to recons ioer.

And t.he Court being now advised of its opinion doth deny

7



the said motion to reconsider and grant a ~ trial. and doth now

Adj~ge and Order that the plaintiff recover nothing of the de-
fertdant about her said action, and that the defendant do recover

of the plaintiff it~ costs in this behalf expended, to all of : -
. ' q.

which action of the Court the plaintiff object~ upon all grounds

shoWnin the ~ecord.
1\

f!-)/bG.J ~ /'1'75

,s;< > #uti2Lk.<Judge, Circuit Court
of Prince William

I ask for this I

______________ p.d.

seen and Objectiol) No.teda

--~-----------_P-.q.

8

•• 1
of the County



,I

llOTICE OF APPEAL AND ASSIGNNEiJT OF ERROR-------------_.. --

NO't17 comes the plaintiff, by counsel, arid assigns the

following errors and grounds of appeal in the above captioned
case:

1. That the Court erred in striking the plaintiff'.scvidence.

2. That the Court erred in admitting testi~ony as to
plaintiff's employment or occupation other than that which she
\Vas equipped and qualified to do by virtue of her training,

employrl1ent or.'2,c.ucatio'i.'l..

3. T:i4t the Court erred in denying plaintiff' s Hotio,,- for

Reconsideration.
4. The Court erred in its interpretation as to the mcaili'ng .'

of the insurm1ce policy.

By Celloit; ;if

PHILLIPS, l~NDRICK, Cr~AF..lG~A.RT& AYLOR

Assieru:1ent of Error to Ed.•.mrd A. Marks,. Jr., counsel for defendant.

9



ENDORSEMENT NO. 7---

PERMANENT TOTAL DISABILITY

"PerrtlanentTotal'Disability means such disability conmencingw1thin180 days from the date of aecidentand continuing for
twe1veconsecutive months, which shall prevent the Insured.
from engaging in any occupation or employment for which heisfitted by reason of education, training and experience for'
the remainder of his life."

I,

'. .
". - L ••

, '.'
" '
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CRANE .• SNEAO 30 P:SSOCIATES
COURT RP!PO~:TERS

1108 EAST R~:'i. STREET
RICHMOND. VIRGINIA

"HONE 648 - 2801

Chavez - Direct 40.

eagreed on

e also agreed

they furnish you with

it out in 1965 and

1.

receive that then as
right.

he

. '

records,

MOORE: Your

MARKS: Sure. We

.as far as --

Was this a voluntary type of
Yes.

MR.
MR.

'theywithhold money from your pay, i

'that'. right.

<." ..

A

on

Plaintiff's

:> .. \,'~l.S" .NOTE: .At this~int Mr.

~ks confer.

. '- . .'(-S .;' ••

Mr. Moore?
..;..

a

.that policy?
A
.~:

24

3

4

8

9

6

7

5

1

2

23

18

22

15

20

21

17

16

19

14

13

12

10

11

25 Q What information do you have as to whether
. .. ~



Chavez - Direct

CRANI! • SNEAD 6 ASSOCIATE.
COURT REPORTERS

1101 EAST MAIN STREET
RICHMOND, VIRGINIA

PHONE 841.280'

,41

1 .

2

3

4

5

'6

'7

8

9

9~vnot Eastern Airlines maintains any insuxancerepresentativ
or agent in the company that handles these insurance matters?

Well, I do know we have an,insurance
administration office. And the only one I know is in Miami.

In,that office they handle insurance
matters relate4to this insuranoe policy?

-'. A ',' , ,:..1 believe so, yes. '
:< ;' Q,: ' , , '~, Does Eastern Airlines withhold the JIlOney

from your pay check?

_'""'Dothey then forward that on to the insuran e,
10

)1

12

13
company?

A

Q,

A

Yes, sir.

That is correct.
."\. .•••• _ •. ~ ' •• J

-t- '" • f ~

, '

can you identify this as a copy of a letter that you received
14
15

Q I wanted to ask youif,you can identify,

16 from Eastern Airlines? '. _. _' '-I •• ..i.
• _".' ~ a

't 'it .• '!." ~. ..' t:,
.' f •.•

,~A ..., -,'.Yes. I remember receiving ~s letter.
•. _'. ' •• " ,". "4 ~ .' ~ .

17
18

,.

Q.
-:".l.

;. ; ... ,'

What is the date of that letter?
November 30;1970•.
That makes reference to emergency care,

19

2D

21
22

ArliDgtonBospital. . ... ~."" ~'"'....:. ~, .•.•~~~.,..

23 Q Was that ueatment for Carmen Chavez?
24 A Yes, -sir. _ ..~ \,

25 Q Do you recall,whether or not that treatment



CRANE. SNEAD 6 ASSOCIATES
COURT REPORTERS

1108 EAST MAIN STREET
RICHMOND, VIRGINIA

PHONE 648.2801

42.

1

2
was related to the accident she had on October 12, 1970?

A eYes, it was.
3

4
o

or situation-was?
Can you briefly describe what the problem

5
A Well, she was hit or she hit the wheel of

•..........

the

.•...•.~~

occurred?

--NOTEs Photoqraphs are 'shown to.;.

Q

'A
"Q;

time the a

the car, her chest was real swelled up and one niqht she was
bleec1inq, I quess, because of her condition, you know, and
one of my neiqhbors took her over to the Arl inqton Hospital
to the emerqency room.

.- MR. MOOREs Your Honor, I would like to/7
,,-90 ahead and offer this in evidence then. //

/
THE COURT: Any objection to th~..."document?

'". ./f.MR. MARKS: NO,' sir. /' ,
~E COURT: It will .be/~?'{eceived as

:Plaintiff~ Exhibi t Nwnber 2~./

'0 Mr. vez, rela~'/to that accident, were
/--

there certain pictures ~Quested that you take?
-,.~:. /'

"'A'. . . Yes, sir.,./
.//r:

Of t~ automobil
/"

" /78' sir.
. Did you take

8

9

7

6

18

23

24

11

25

22

17

14
15

12

13

16

10

2D

21

19



~ANE -SNEAD 81 ASSOCIATES
COURT REPORTERS

'\. 1108 EAST MAIN STREET
\.,..' RICHMOND, VIRGINIA

PHONE 648.2801

Chavez - Direct

1

2

",~;: ..'fL8Ythe doctor, yes, 8 r.

Q .. c" Mr. Chavez, are you familiar with your

3 wife'. condition immediately after the accident?
4

5

A"•... ... ".,

...~Q'
'. r~

, ;,;',Immediatelyafter the accident, yes" sir.

'.Would.you please describe what.her conditio
r ..': .. •

6

7

wailthen.

. . .:" )~. ;.,....
.A

.~, .' ~.

,Immediatelyafter the accident,' she spent

8 about three and a half. weeks in bed. She had a month, the"
9 -

10

bumpshe had on the head, she had a cut on her right eyebrow,

shea~so had bruises on her chest, stomach, arms, legs, and
" ..

11

12

13

her chest was real, she ~it her chest against the wheel of
' •• .1 ~ - •

the car and it swelled up so muchthat she was unable to eat

anY,solid food other than liquids for almost three weeks.
'.J ~ .'

14

15

After. ~at, in .,themeantime her r~ular family doctor was

,taking care o~ her. After that wewent to her doctor which,

16 because of her being so stiff and unable to movearound, he ,

17 ~ent.,:usover ,to the Fairfax Hospital, which wewent there for

18 two-and a half to three months. She was getting physical,.

19 therapy 80metimesevery d.ay, sometimes three and four d~ys'

see pr. Shiner.

pro~lems she has and had since the time that she saw Dr.. ."\',.

a week. After that shewa.:in, she waan't improving too
~,/" j •

mucbtShewasn't'getting any better.

recommendedthat we see another doctor.

So our family.~doc:tor\' '.
. '. .- "

So then we went to \"
'r \\

I "._', "; ".1 : ~ \~~ ~~~<~'.. : ....•l~:~ .. :\~._..~: ,_' ~ ~'.. ;.\:; ~:. '.- ," . ! " !.:, ;'\'. "
". (' \ '.~\

,:~.q_._, _:~',c'~ C~. you then desoribe what d.ifficulties and

22

23

24

2S

m
21



CRANE. SNEAD & ASSOCIATES
COURT REPORTERS

HOB t:AST MAIN STREET
RICHMOND, VIRGINIA

PHONE 648.2BOI

Shiner and that was approximately, whendid she first start1

2
seeing Dr. Shiner?

,
.' "

3

,4

5

6

7

That was around four months later after the

accident. Whereshe wasn't able to movetoo much. She was

very stiff from her neck all the waydownto her leq8, and

she wasn't able to walk too well, and she just could not

movearound. She had to stay in bed most of. the time.

'. ::' ,', , " :'-,.!,:.Andso wewent to see Dr• Shiner. ,Andthe
9

10

firstithing he did was he put her in the hospital •. At the

Northern Virginia J))ctors' Hospital, which she stayed almost
11 a month in traction and.other t:herapy. ~, . " .

"know, but muchbetter.

Virginia, she was muchbetter than what she vas ¥hen she went

in. She was able to moveand work, but not really well, you

12
13

14
15

.':,.~...' I '; ":.:Andwhen she got out from that Northern,..

16 After she was released from the hospital,

11 she continued under Dr. Shiner's care? .•. ( .:::".:":-.J< ."y 'j.,

;.: -A.',:-, .,. She has been under Dr. Shiner' 8 -care ever

Ever',;since:' .. , .. ...":.. rj;'~;,
"

18

19

~

21
22'

23

24

since.

...... '. ".' .•~

from

you describe

.:.,ls she still under Dr.

after she va. released
ter "bl$tnotve11. ':.Woul

twenty.

frames, what difficulties and



CRAN •• SNEAD a ASSOCIATES
COURT REPORT~RS ,

1101 EAST MAIN STP,\€ET

"'ICHMOND. VIRGIN\'iiI' )
PHONE "1.2801

activities can or can she not 401- Can you describe what

her.abilities are?

from your

What

couple of

got out from the

better, but then we

her from there

What can you say about today,?

was necessary. And, well,

standing up too much or sitting down

.e was makinqany improvement. 'rhen

and

,l'A ,'-.

and -- ~

... ', :-

hospital, she was able to

today as

weeks

observation •.

5

4

6

7

1

2

8

9

3

11

12

13

10

14

15
'~t,Q." "'c'

Activities like sports activities? '.

Any household activities.

the kitchen floor orvaeuum, clea~ i;t or something like that,

" .~:, ,',,: ."A;.!' ",AS long as she has plenty of rest, she can

do little thinqs around the bouse. Like before usually she

used. to cl" tbe bouse in five hoUl's. ~ov it- takes three

- .

abe haa to dO _'1'1ttle bit for a little wbile; then iltop, .

lay down, and tak.-. break or .it downand. rest an4 then go

back aDd 40 • 11ttle bit more. -.,Sbeoannot try to foroe'.
berself to do too muoh like ironingolothes, she cannot do

that. Sbe's not able to 40 it •. She can do it for a few

16

17

18

19
~

21
22
~

24

25

days. What she doe8 i. like when she ia going to mop, mop



CRANE. SNEAD a. ASSOCIATES
COURT REPORTERS

lIOII EAST MAIN STREET
IIlICHMONC. VIRGINIA

PHONE 848-21101

minutes, but once in'awhile she has tried to foroe hersAlf

doing someof 'the house cleaning and what happens,'she starts

gettingst1ff from'her 'neck downto her wrist, then the

pain she have on her back especially one that she have on the

left side starts growing stronger and -deeperand whenthat

happens she feels like she is going to faint. She starts

sw~a~inga:ndsheusu'ally, whenthat happens, she layea on the

floor because she is afraid she is 90ing tof~int, which she

have actually faint from that pain. An4 a. long' as she do

these thing'S very slow and take it easy and don't try to do

3

4

6.

6

7

~o
n too much, she's'not'too bad. .:: :.. '

1~ Q Are you familiar with any attempt she made
I:} ..

to return to work? .•......

'0- ~. ."

14

16

17
JB

19

20

21'

22'

23

,a4

25

"..y:i;' '.':-,''Ye'.~'She madefour attempts, four times,

four different dates to go -backto work. Three times at

ReolitCompany,where she wasworkinq before the accident,

and all three times she called meno more than three hours

after she was workinq because she w.'suppose to .tart to be

working there. -She ask~ me to comeover and pick her up.
",

'-'All three times I went to pick ber 'up and"she was, the first

two times I rememberedshe was able to walk from the beauty.-," ,':

;;... - '.. '10' ~. ..' ~

" shop to the car very slow and she va8, I' could tell ilhtt 't~s ,

, in great pain and very stiff, but she madei tto the car.

NOW the third time I picked her up at the Becht CompanyI

bad actually to .carry her dzhtoughthe lobby to mycar .



CRAN!! • SNEAD 6 ASSOCIATES
COURT REPORTERS

1101 EAST MAIN STREET
RICHMOND, VIRGINIA
~HONE 848.2801

Chavez - Direct

1 because she was so stiff and she could hardly mov. her '

, 49.

2

3

legs.
.. . '\ "':

I, had to lift her up and put her in the car. '

-, . }, Q, ::.,. ;',-: Did she attempt to qo baok to work after

4 .that? ~.., ", .!.
'; .~.I •••<' ,. .. ': . .: ."

~;' ',~.,A. ~.:'.' ~I 'don't recall howmany, maybe'two.months,

,6 I :don'trecall howmanyshe went, and she tried to qo back to

7 work aqainat the Dale City Beauty Shop. She qot a job

8 there. Andshe went there the first time and she only lasted

9 for around three hours. Oneof the qirls that worked there

10 had to qive her a ride homebecause I was workinq that day.

11 Andshe just was unable to stay more than three hours on the

12
13
M should notify the defendant insurance company?
:15' , ,Well, riqht after she tried the fourth time

16 to qo b&ck'towork,wasn't able to do it the waywe thouqht

178hewould,you know,wewere hopinq for her to qet well,

18 anyway,and after she tried the fourth time, then. I think
',} .

, ;19 maybE!.a oouple weeks later somethinq like that I decided 1:0
..

wrfte to .the' insurance companyand notify them of her condi-:2X)
21
22

23 .Shiner?

o Hadyou had an, disoussion with bio.

24

25

A

Q

Well, DO. No.

You had not •. .~ .



CRANE. SNEAD IIIASS'ClbTES
COURT REPORTER~,

1101 EAST MAIN STRE"T';
"ICHMONO. VIRGINIA!, ••

~HONE 648-2101 U
.. '

Chavez - Direct 50.

1 A" ' , No,'Idid not.' But, of course, X ta~ked

2 ~o'her:' sometime,when she went to see Dr. shiner sometime I
, .-

3 would go in, sometimes I would stay' in the waiting room, but

4 after she tried' to qo to work forthefo,urth time, or the
, '

5 last.-~:time, she 'went back to Dr. Shiner and ,she mentioned

els

discussing

, .'
.' ..... -,".

Be will be here

. ,- ."

a contact madewith Dr.

"

Don•t conunent,

is that riqht?

~'.,:. -'

" ,'-':MR. MARKS.If Your Honor ple~se

'!'BE COURT.Objection sustained.

ly/9%'.

At tha~ time ~re

Q
: ';

.'" .. '\ . :.', .•..;

to testify.

Shiner by you or
A"-::

somethinq to me like ,he says that _.:.

8

9

6

7

17

18 ' ';Tbat. is correct, yes.

19 bd then did you, followiDq thati, wha~, if

2D any act1on,did. you take insofar as notifylnq" ~hedefendant

16

13

14
15

12

10 has said.,

nA

21 c~pany?
~.-' .• -" -' " '

22 ., '

23 iDskance company, to the address shownon that booklet that

24 I bad.

25 ''-old there come'a time when they responded
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1 as far as. whcatheror, not your cla1mwould.beappro.e4or

2 . ~. i , .:-,~~ .:.."; ,.
';.~" '"'.': -k' J

t.imes and they sent. memedical forms for the doctor to fill
. r.

3

4

A Well, no. Theywrot.eme two.or three

5

6

7

in, an.dthey asked for hospital bills, things llk$ that.

Por.a :pex:i~d.~f .three or four months we suppli~ themwith

everything they asked me.

forms that. you complet.edand turned in?
8

9

10
11

12

13
14

o

A

(.;0

to tIlat tirDe?

..A

.0

,In other words, they ~ent. you certain. '."

,.That.'s right. Yes, sir.

i.Bad.you received. any form.fromthat. prior

,"0. Not that 1. know•

;:Di4 there comea time then that. they
.. ,

15 requested t.hat. she be examinedby Dr. Ing?

16 .A .Yes. Wereceived a lett.er one day saying

17
18

tha t. they have madean appointment for her with Dr. Ing., .

I 40n',t recall the dat.e, at such a date, such a t.ime.
....~!i.;;~-

19 o 00. you recall how10DCJaft.er. the time when

20

21

you first not.ified them that they made this appointment?
'.":."

See, 1 recall it was around from the first

YOunotified th_ approximately what date?

, It was maybe, 1believe .it .W_1f around
." . I • '. ~'"' '.' ~

22.

23

24

~iIIle --
" .. ; .....

f'

I notified them -- .' .• , • ~;~ ., 'j, k"J'

257-8 months aft.er that..;:6-7 mont.hs.

20
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1 Six or seven months after you notified them
2 that they then made an appointment with Dr. Ing, is that

reserving their rights under the policy

it.

. ,", .,

as

I believe.

letter..back from

correspondence that you

first sent your letter to
Ye:::J
You had

.,

MR •. MARKS: Did youwanttoin1:r,
You can ask him if that is a c

. ,

Yes,

Yes.
In one letter did they indicate 1;0

.MR. MOORE: All right.. ../'
letter t~at yoy~ote?

you have a copy of that letter?
The one thinq --

-' .;

'l'hatwill
Exhibit Number 12 and

......Did you then.comply with all
t you got from the company?

A
.::':i< ~~:t'1 ;.'

o

A.

Q
:" ..~.' '. ",.: . ..,

Q

.A
;; .'

. ',. ~i .~.:-

'. " .

".,!

-"-,._- ...

correct?
i'

o
ha4with the

4

3

9

6

5

7

8

17
18

19

16

11

12

13

14 them?
15

20

21
22

10

23

24

25
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, '

.\

~
.I ._:" • '" ••

office for instance?

walking.

Most always, yea.
Always?

"'..Afterthe accident,'
Yes. For a little while.

Q

il

0

A Yes.
0

A

'.'.Q' "

'"

.~, 1•• - ,.~-

G.. ,
She ~id~go to the store.

A No. . , , '".."}•..... .•.. -"

Q With you •
,...- ~.'

"
•••..A No. I go to the store.
0 She does not do any shopping?
A No. I do the shopping. .- ::.. .'

She was not confined to
" 'She was part of the time. But,

went out with me to the doctor and she did

':', ,,';"'.Q ;;.~

A

1

2

7

8

9

6

5

3

4

15

16

11

12'

13
14

20

21

19

17
18

10

22 '":":.' ," '. ,.'~ 0>':: ..;.'.8aveyou been doing it ever since you were
23
24

married?
No. Ever since the accident :t,do it like

25 the grocery shopping. .1 do the grocery shopping. Shecannot

22



CRANE. SNEAD" ASSOCIA*S
COURT REPORTERS

1108 EAST MAIN STREET
fIllCHMONO, VIRGi.NIA
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1 lift anything heavy, so I do the grocery

eat at

the accident?

• '.~ '-'" "•• ".1

to buy, yes, she

: ••••• ~ •• ~ ••• ~~., ~.; •• I~" •

to buy? .

.1help h~

been doing the ~ookin

"," ~.

. .. ~.:. ...

23

the last, I would

All right. Let-me ~sk you

How often?

Yes.

Both decide.
That is a mutual thing, is it?
That's right.

'She have, yes.

decides what you
you decide or does she?.... .....

.Yes, she cooks.
Does she cook?

" .~(

Maybe two. Well, year and a half.

How long has she
the cooking?

Q

A

Q

A

A

;.'

Q

..•.

.0

go to the store with you in the car? .
." ~

Q
" '., " .... :. (

A

t:i
.Q

A

Q Does
~ .~.• '.,' ...~..• ~-;~

tells me what to

your

after the accident or

2

8

9

3

4

6

7

5

23

24

25

18

17

11

16

13

2D

21

14
15

19

12

10

'22
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,.'" :''':''.

Sbe has been doing the cooking .more and

Mayb
!}:::-. i: All right.

A I wash the dishes,1:hough.

Q

more, has she not?
5

1

2

3

4

up,

she went
the evening.

not go home. Isn't
looked over

same day of
long was she

./.,. ::

Well,

I what?
I do the washi~
All right. Let me ask you this

'Well, from the day that she s
and a half weeks in bed. And maybe

or so before ahe started going to

She went to the hospital right after the ac
not?

:Immediately,

A

Q

yes. -

bapk. U).. 1:he

.they could find
t:hat right?

A

'brought "her home.

8

9

6

7

23

24

25

11

17
18

14
15

13

16

12

10

2b
21
22

19



CRANE. SNEAD 6 ASSOCIATES
COURT REPORTERS

. 1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648.2801

was

.' •... .. ~
; ':." ',.--

the car.

into the hospital?

,.
. '-

She walked out to the car

YoulIleanfrom the

Yes~.' ;'

' ••• oJ

All right. This consisted of sometraction

rig'ht.

:'Shewas put to bed

Q

.A

A

" ,- Cross

.... ;:

.ii.~:i~ She was qiven an intensive course of

physical therapy?

ATbat is correct.

6,

9

5

8

1

2

3

4

7

11

12
13

10

14 and 'someheat treatment and things of that kind, is that

and

,.' .::. : .; "-~

go to see

:.~. .'

.J .el1, the first, whenshe was go

Q

25

Q

treatment, .then goohome

;,~A~~,,:;"That' s right.

correct? '~.

i.i.t:Y:'A:; 't,,,:.", t That is corre~

o ' , Durinq that time did you

f~rth, ha4 ..she not?

it:

24

25

23

22

17
18

20

21

19

16
15
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drive1

2

.3

4

5

6 ~'.~:,.

o
A

A

;,.~'.
. _~','

she still have a
I think she still has a license.
All right. How far through school did she

7 go?

Oil v, '. She graduated from high school?
8

9

-A High school.

was she
\

19621

. ~.

would have

~he was, yes. Yes, sir.

26

You were living in the Distric~?
.-. _.' ~ l~

'II - "

High school back in her country, Colombia.
,Colombia, .that is in South America?
South America, yes, Si~
When were you married? ,.

.1,was living there, al.o.
All right, sir. Then what was she doing

Q

A. -, ,
\. ,)' ..•. \" :.

<A .;0:::; ~~. We were married about over
ago.

,." , .~ t,;

.• ;.<\-.,".

";living

25

23

24

22

17

15

16

14

13

19

2D

21

11

12

10
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.:.:(}. ":~ /:.~ ••.••.. "C ' Wher e?

1

2

.A She was working.lils_a hair ""dresser. _

Beauty Shop in Silver Spring, Maryland.

3

4

_-A At the time she was.working at theAmbassadr

,.... ~f"~":.~' .....~

5 :0
"

Has she ever done any work other than

6 hair dressing?

Can she read and write English with no

--Around the hou~

No, not that I kn;J

tha t you know, except the

That's right.

the house, of

.A7

8

9

11

10

write it too well. Neither do I.

\...
\
\
\

\
\
\
\. : ; \.r.;'''i- ... p \.

•... ~.-.'- .

J.::

filled out and sent

That looks like

Now;-'Mr.Chavez,after you got the

MR.MOORE:That is.

,She can read it, but I don't think she can

!':' :~-t}m.MARKS:That is it. 'We will

been marked as Exhibit A, a form was sent

not, in that

o

(f'
:~,q,: 7:r.>.' •...~""

•• " ••• :: •. <1

great problel1l?

have tbe

whether or not' tha t

in?

18

23

24

25

15

17

16

14

2D

21

12
13

19

22

27
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\BOO: During the time you were down there, what'
all kind of t.hings did you do?

weil,I' 'did a lot. of things. I did a lot

you.

she?

•• ,..... ¥ J

to get t.othe

"'. ...• ~', '-.

.-. .".
,} :.~ l •.•.•

100 feet.

walking
Along with us.

i,How long did you all stay down
About twenty days.

car, I take it?
Tha t •s right.

far did you

Q

Q

A

.'":
A

A

A

.' "..i

, ',:~. .car?

7

6

3

4

8

9

1

2

11

14
15

12
13 .

10

of t.hings; but she spent most of the time in the house.
16 She was so sick she could hardly move. Because she usually
17 gets -- on our way we have to spend two or three hours
~ 'sitt.ing on the chair. Sitting too long she becomes very sick.
19 On the airplane, although sbe'got up and walked along t.he

. '.

28

"

,She was there at the bouse. I

._,. -' ..... -, .
s19~t.eeing

A

aisle fora 1itt.le while, wben she 90tto lt09Qt., she was
80 sick there that she was able to go out maybe one or
~ice sbewent out with us t.o sightsee from

she do while you

22

23

24,

25

3)

21
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,where your office is located.
Please state your full name and address ',-'

; 95.

" .
, ~." }

:; ..~.

..~~':-', :~..•

SHINER,

.. - - - - - - -- -

having been first duly

DIRECT EXAMINATION

WITNESS STOOD ASIDE.

~.i".' -

..•.••. z,-

, ,

n

MOORE:

of the

as

Chavez

8

5

9

7

6

3

1

2

16

15

14

13

11

12

10

17

18

James Joseph Shiner, 8301 Arlington'
Boulevard, which is the address of my office.

" Q" ;•. , Would you please describe briefly what an

19

2D

21

What is your specialty?
:i: am'an orthopedic surgeon. .".: ..

22 orthopedic surgeon is?

specialist that deals with treatment an~ disorders of
afflictions of bones, joints, ligaments, nerves and tendons.

23

24

25

," •. ,_" ,' ..• t A An orthopedic surgeon is that type of

29
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1

2

1 '.' ~ ,"

A

,. ""J. Where did you receive your medical degree?

Prom the University of Cincinnati.

:". .A;."T,".'",; } .With most of the hospitals in that area

,,-7."

~ ',-,
." '.. l ••••. ~... -: ~~. .' •

the jury to hear

to qo into aWe

Where did you commenceyour

I'm sorry. I did not hear.

Where did you commenceyour practice?

'In Arlinqton, Virginia.

How.many years have you been practicing?

Approximately six years in this,area.

What hospitals are you associated with?

detail on them.

;0

Q Where did you do your internship? '~\

':,A,:';:,'".;,.~:.SanFrancisco University Hospital..:::J

,::";' ':','? F',D.'MARKS: I don't want to cut you off ..

I. concede the

3

4

5

6

7

8

9

11

10

12

13

18 '

14
15

16

17

19

20

2i Arlington and Northern Virginia Doctors 'Hospital"

22 Alexandria Hospital, National Orthopedic Hospital, Prince

23

24

25

William.

;'0

A

...'.'." ., • J,••

Are you a Diplomate or Fellow?

Yes. I am a Diplomate of the American

30
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• .' "'; ' ••"'''' •••••• ' ••• : ••• :."~. ": • ". HI ]'2;

Wouldyou,.explain what that. is.

That is an organization which you are

•.• _.40,

A

Academyof Orthopedic Surgeons. .

3

1

2

4 to after completing a specified training in orthopedi c

5 surgery, having passed the examination and 11m!t your

6 entirely to orthopedic surgery. . .~ .'" ..•.. "

So to speak.
Baveyou writt.en any art.icles?

I have written manyart.icles, yes, sir.

7

8

9

10

11

. ,
---,"

Q

A

Q

A

Q

Is that an bonor?

In what areas?

12

13 drugs.

'•. A.
"1 '. In orthopedic 8tlrCJeryand research and

..
- ..••..••...•i •..~::.

14
15

';

A

About howmanyart.icles?

Ob, .ten-fift.een.

16 .Q . < Baveyou done any lectur1nq?

"".A .': " ~:',,~ ,have lectured quite a bit., yes, sir.

,'. Georgetown. ,.1 have lect.ured at Johns

17

18

19

-. :.. ~'.' ':..~

. A ....

.~_,Where have you lect.ured? :..:::: .~.;,... '.~..

m Bopk1Ds. I have lect.ured in Texas, ,in ~ area as well.
21 J) -' '.;'; Did you hav~:an occasion to treat. Carmen

~ Chaves for injuries that she sustained in an aut.omobile

accident on t:he ~2,thday of October 1970?

,"' .- ":..'. ,- .

I assumehe is

31
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two

awelling above the

later that day she was

, ., ~ ...

..>::' As well aa'the injury to the spin
abrasions and contusion. to

Fairfax Hospital forapprox
Unfortunately during this period of

symptoms and orthopedic consultation

,:.':..0, .;;:"":'~.Old you conduct any teata on her, and, if..

therapy

also

seen by her personal

,~..."..: Ii:.. At the time that you aaw her, vhat were
the complaints that ahe had?

~ When I saw her 1n1taally she was compla1n-

ingbasically ot pain and stiffness in the neck, in the
thoracic spine, as well as the lumbar .pine. That is all
area. of the spine from the neck down to the lower pelvis.

&.S stated,. a~e

developect.~elling 0

right eye, and they had~

6

1
8

9

l
2

3

J~
19, ,

16
":".;

17
! t,

12
l~
l1
~

.so, what did they indicate?

aDd a neurological examinationwaa performed on that date.

2D

21
22

, ... A 'v-: A complete detailedor~iC examination

23

24-~:

25
",t.."

'he pOsitiv, objective finding8 at that:time iDdicated that
8h~ was in quit£ea bit of disuess, and 'therewas quite a bit
of.pain.~nd SpaSIll,which.is tightening of the muscles, in the

32
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. , ;': ~",:- '..'

'. _ - ~ • • •• 'J ". ~.:. . •• .••• .' .,

neck and 'the thoracic region of the spi~e, which is 'the"1

2 ., .....
region of the shoulder blades. And this had "produced quite

3

4

a significant decrease in motion, bedause of -'the:tiJPaSm"'shewa
unable to move the neck and back in various planes~ ' ,

course of treatment'.
1 •• .:. •• ~

- ' . ,.:~ ";..- ,
Q Would you please describe your subsequent

.. -, .\ ..

6

5

7 ", •. ," Because of the fact that she had had this
to the time I had seen her, sh'"" ',' ., ....

evaluation, if necessary •.
. '._ ", :.;..,::. ',:J ~-.;' £ She was admitted to the Northern Virginia

Doctors' Hospital on January 24, 1971, three days after I had

had had no relief from the treatment that had been prescribed
by Dr. Piedra, had still exhibited multiple complaints and
quite a bit of difficulty, and she was actually incapacitated
I recommended at that time that she be admitted to the
hospital for intensive course of treatment and for further

accident several months prior8

9

16

14
15

12

13

10

11

17
18

19
20

21
22
23

24

25

. ;. '~.:-.

seen her. She rema;l.nedthere until February 12, 1971. During
her stay in the hospital she was treated with traction, bed-
, . -
rest, medication, physical therapy twice a day, and also she
received several injections into various.reas Qf'tlle back
which wer,e quite "tender, ,injection of novocain' and cortisone.
She seemed I to improve somewhat and was able to I;)edischarged
from the hospi"tal. But following discharge from the hospital
her symptoms recurred • She continued to'have pain and
stiffness. She continued to have episodes of dizziness. She

33
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$hiner -D~rect
" : 101.

1

2

fell several times, ancf~she continued to req11irequite a bit
J.:' .. ,., ....•

of medication, .even after. discharge from the hosp~tal •. And
~.; .:. ., .' .

3

4

5

6

1

8

9

10

n

she required marked restriction of activities., She was unabl
.i. ".: ,l.. . .-. . _

to do any lifting, bending, participation in at~eticil,
that. sort of thing, and she had been. under my care •••- I. f

have been seeing her since 1971. On numerous occasions I wou d
say roughly at least once a month or so, except for several
periods where she was pregnant, and I believe she left the
country on a couple of occasions, she still continues to
require medication, she still exhibits on physical examinatio
evidence of spasm.and tenderness basically in the lower

if

condition on

~.,~. ".-- {:' ~~~;'Q.. : ".'

evidence of any

....

Have you prescribed for

~,_ , . i';': .:S~~ has had various medications, but a

..'~ i~ .• ". If;...-,
';'.- .~'.

o

._ 1,.> ~_~_ .•

occasions •..i

. /," ",'., A: ...
of any broken bones.
fractures.• .~,...: .

. them? ..~.

cervical area of the neck and the area between the shoulder
.blade~

.,..0 '.'".'...were~bere X-ray. taken of
: . -.:' ..-.~

23

24

25

2A)

21

17

18

22

16

15

14

12

13

19
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'Thank you.

)foray,taken

1971 in this

,What was' your diagnosis of her condition?
ors' B()spital, this was normal.

~.. ' ~~:.~.~ :::

.. ':".~' ~
, ~: .

That is co ..

Shiner •.•D ,iract

5

6

.
••

"

2

.
1

'.. ! A,'.:- ::,,' My initial diagnoses when I first' saw

8 her were that she had sustained what we call acute,' which

9
..
io
Ii

means sudden, onset as well as chronic, which means long
lasting duration, musculo-ligamentous strain of the ,cervical

.spine, that is the neck, the thoracic spine, which is the
. ;12 region of the shoulder blades, and the lumbar spine, which

is the region of the pelvis.13
14 ,: :.

"" •• " : .1- _ •• : • : ••• ~ 1.--.."_ ,,,. ;:, .•. :... .

., ,{~v,,:~.;.-She also, a8 a result of the injw::y, had
ffi 8ustained abrasions and contusions, and had what we call, wha
M we call the term post-concussion syndrome. When anybody has

injury to their neck which causes a snapping to the neck and
also the head, they sort of shake up the brain and. they
develop sy.mp~sof dizziness, weakness, nausea, vomiting,
and headachea~ which she exhibited from this injury. '.

".' . :17, ~~'!: 'those were the diagnoses.
a Doctor, would you describe what a sprain

17
18

19

is and. what happens, or strain •
24 " ..... :.. :: A . ,A sprain, referring to a stretching of
25 muscles and ligaments, not an actual, it can include a tear,
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1\ but,;'not. 'a,complete tear of these muscles and liqaments. They
2

3

4

5

are, stretched beyond their capabilities, and this leads to

hemorrhageand.leads to the developnent of scar t1ssueif

it is a severe case, because whenthe muscles are torn or

stretched'instead of healing properly, scar tissue develops

i~ which is weaker than normal tissue. It's less elastic.

f)Ver,

effect,

away?

is a small

Yes •. ,

injury, then it doesn't go

"-' -"Q

.. A ..

because the other

But when

Doyou haye an opinion'witha reasonable

~eqree of medical certainty as to whether or, ,not the. injuries

'~at CarmenChavezsuffered" ~,n the 12th day of. <>.~~~ber,

amountof scar

Xt doesn't stretch any more,and it i. very sensitive,

which produceS continued complaints' as we have seen h~.J

..-- ..:0.. '::;\,' Wasthis your diagnosis ot .. Mrs. Chevez

;':.

}7
18
1..-,

! •.i

8

19

11
t t

~2
P
1.,':

9.

10

J4
15
; "'

i ,:

-7

21 1970, are permanent?
22
, .. .A Yes•

..- .•.• "I ".

23
Q. Wouldyou please state what your opinion is

,Well, I believe, I knowthat she does have

24

25
I

and the reason for that opinion. 1:. -.,'; ~. ~~'.l'

._--~36
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1

2'

3

4

5

6

7

8

a permanE!nt disability in reference to her spine.''l'hereasons
being the orthopedic injuries, sprains, strains, fractures,
that .,sortof, thing, may take anywhere up toa year to heal •.
If they do not heal within a year, then the probability of
tbemhealing is essentially nil. And by the fact: that it has
lasted for almost five years now, and the fact that on
physical examination her objective findings substantiate her
complaints of pain, stiffness, et cetera, then she definitely;

you

has patient'
i1:iaunable to

Would you please

time of the injurY",

HoW' if

:, "i"

37

that is dated July 10, 1972.'

Doctor, I show you this Exhibit B of
form I guess was submitted

On there are shown certain findings

o
does have a permanent disability.

made. I
attention to tti item which describes
been continuously ~tally disabled, I
work, isn't it?

Becauseit was le ••

9

18 A

17 explain what. you mean
16

11

14
15

13
12

19 . no idea how. long her

10

20

"21

.22

23

24
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. : '.. .' j. ~ .. :"l . t

.' ~. :', ~•.'t .,,!- ~,'1i:

correct.
,er 'indication '!n'your

.•....

I, do~'r,

Yes.

Do you have a copy of 'tha t

-,~ t: .~!".~",'" .' :'.' :-

A

Q

- Direct

file there that
of disability was?

3

4

6

7

1

2

6

8

9:;;:'~"" 'lI... " Miqht l ask you in referrinq to that, t

10 whether you have a~ opinion with reasonable medical ~ertaint~1
11

12
13

14
15

.•: ~: '1."

as to whether or not such permanent disability cOmmenced
within 180 days from the date of the accident,' October 1970,

and continued for twelve consecutive months which prevented
Carmen Chavez from enqaqinq in any occupation or employment
for which she was fitted by reason of education, traininq and,

16 experienc~? ; , ~I ,Jo I: r'. ,"~ to , , .••• ". ; f...

17
18

A

Q

Yes.
,Would you please state wbat ~~t" opi~i~~ ,.,

19 is and the reason for that opinion.
20

21
A The opinion is she did have a permanent

22

23

24

25
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': -~ : ~~:~'.- J. :-. ~ .t: ,",. . -',

1

2

that we treated, that she received treatment from me, were
as a result of that accident.

3

4

5

Doctor, why and how do you relate the
activities of a hair dresser with her inability to perform
those activities as bein~ prev~nted'or ~reclude~ih~'indicat~

, '- ,1..', ~ •

by her physical condition, can you explain how the two
relate?

6

7

8

;:~ '. -..~
A Hair dressing is an occupation which

, ,

~ . I.

9 basically consists mainly of standing and manipulating the

10
11

arms upwards and downwards and various rotations as well as
bending ov~ and sto-oping down and all these p'o~itionfJ are

. ! '.~ .

12 intimately related to the spinal function. And if the

13

14,

15

spine has been injured and the muscles around it, one cannot
pursue this type of occupation with any ease or facility.

Q Would indication that she would be unable t
.:',;~~"'..,.;~~~:"l..t~..... ~ F.

16 do that would b~ the pain that she might receive from attempt
. .;....:. :t-:":... "}"': :~:' ..• :. : ..•.. ;. ":':'.-.~ .•' '40' ,', .: i. .. :.:, ..•..•... :.~.

medical certainty that the accident which occurred on October
12, 1970.,-was::the sole cause of that disabil'ity thAI~,you have!

ing to do that?
. '.. :-:~t {'j; t.....•. :: ..-~ .. ~. 1"\ (~.-;. '~'",'" ~

....•...... ~ ~~~..Jr. ..:'. c', ;,l.'.~.:~.~~~.{~•...•.••• ~;: ;"!J .• ~... 'J:~ ~:1":': " ; ."t,."l"t..f

Q Do you have an opinion with' reasonable
~ • •.•. R:'Y'J.J. t,.'"": ~: :. ,. '. I... .' r".- ",,.., : '.;- .;.J'. ~

~.. " ..,' .

Pain and stiffnes~ and weakness, numbness,
.: . .'. ~ .;..: . '-. ~"': ..' ..,"j ,.. i .-

A

yes.

22

20

21

17
18

19

just~desc:ribed?23

24
.; ... ~~"" .~.... , ~.

A
.-,

Yes, it was.
Q What do you mean by permanent?

... : ....:;:\1.... ~#-':.~.y~, .~;/:~'~::'.~~..-;:.." ....: ,,' : ',' -~
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, "C ?A'\ ,L~ ',," Permanent means life long'.1

2 ''':'' .'': '" -,~ .Q' , ,.'

J :,' "'f.

'How long ,do you estimate her life expectanc

" .'Iwould imag'-ineat. least. thirty-thirt.y-
3

4
1:0 'be?
r ~.'. - ,~.. ,'. -' ,'- "A

..;."'\.. <.:. I. _.,'
:: '

. . ~ . -

5

6

7

8

9-

10

11

12

13

five years more.
'Q' ", What, if any, proqnosis can you ,make for

the future and any pain that she might have in the future?
,It is within reasonable certaintyt.hat.

she will continue to have problems with, especially with
exertion or activities, bending, lifting, stooping and also
with incltmate weather. She has been followed over the past
five years. She cont.inues to require medicat.ion, heat., and
restrictive activities.

14 Now, you have mentioned certaint.imea that
15

16

17
18

19

2D

21

she might. have pain or difficulty. ' Will, t.his be cont.inuous
or might. it be int.errupt.ed,or how would you describe the
continuity of the pain or difficult.y she might. have?

This type of problem usually produces an
int.ermittent. type of symptomatology. It,might tmprove some-
whatduring' warm weat.her and during rest.rictive activities.
It is ~.ually intermit.tent.

22 ,What, if any, effect,miqht. her pregnancy
23 have on her condition?
24

A Pregnancy? 'In' this tyPe of problem
25 frequently actually is beneficial t.omusculo-liqamentous

40
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the first

'. .' ~.

'., ..• ~.-, . :::.~~:;.

you almost fmmediately

,'-

you

..• '

is correct.

iI,' ~.' •

that time

Have they ever shown:anythingbut
They have'always been

Yes.

CROSS-EXAMINATION
'. '0..> ' • .", • ~

,
••' ,0

.questions.

Q

Q

. 0

"

, .,::....: A

tlme when?

,thereaf1;er put her

'i~j\lr:iesand arthritis because during pregnancy the harmone,
especiaily cortisone in the pregnant individual ~s quite
'elevated, -Abdas you probably know, cortisone isone'ot the
drugs that is used specifically for arthritis and musculo-
skeletal injuries, and since the level is 80 high, the body
at that time, it produces an alleviating effect on the
symptoms. And frequently people have no problems at all
during pregnan:0

'.~ MR. MOORE a All right. NO,:. further

6

7

8

9

5

3

4

1

2

18

20

21 ,

16

19

15

24

'25

22 . spine

23

11

12

13

10

14 BY MR. MARKSI
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be~n,to my attention at thattiuie. In other ,words,

then?

on this

~-'./.:'. ',- ,'.

term

come to me and

indica ted, this

in the off ice.

e of docwnent is

by her.

it, either? ,._.~ .. 'j

It is not signed by ,

It was undetermined

On or about that time.

Let me ask you this, Doctorc Just-exactly

Very rarel •

been seeing Mrs.,'Chavez.

-Yes.

standard term for

Is it not true that you assume,

for what your clerk puts

A

Q All right, sir.

QDo you ever read them?

A ..

Q

A

a standard terminolo

Why. was

type of form

form was filled

A No.

,,:,Q You

A I

me. That is

ask me.

1

2

3

4

5

6

7

8

9_

10

11

12

13

14

15

16

17

18

19

2D

21

22

23

24
,

25

---- 42
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1 _'.. All right.
~;:. :...:' , . ;...:... .

Essentially she is to avoid

2 lifting, an~ by lifting I mean anything over fifteen or twentl.lr

3

"
pounds.

~9 ':;:."c'
.:t '.-..- ..L.

.'..Heavy lifting?
.,;:. ,.. J'

"
. ,-., ;"',

5 A That's right. Or moderate li~:ting.

,A.; .... :::. ~ennis, Soccer or anything •.

. Q .' ,;:1,:, .' All right. What else?

Moderate. She is unable to participate j,.nathletics such as

bowling.
. I. ,',- . ",;~, ~....

0 Bowling? Running? . ~-~.

6

7

8

9

10
it A . She is ~~ableto do heavy house work, any-

12 thing that requires a lot of bending or stooping' ,olimbinq,

,0 ,.~'/ :,....;All right. Is that substantially the

13
14
is

jumping, running.

limitation? ..
".

16 ~. !, .-
".."

';1 ~"-.r ,~.:.: ,Prolonged sitting. That's about it.

'w ~.!\.;;J .F.JlOW much knowledge d<>you have, Dr. Shin?

type ~f thinq~ that womendo productively .f()r.o~ey?

Quite a bit.

Do you go in for rehabilitation sort of

.f ..: :.~Al~"right •.~. '.1'..J ...•. :,0 -,. ,., .. -~;.. .~.r .~

them
21
22

19

. ..

17
18

23
24
25

stuff at all?

A Of course.

I thought probably you did. What types of

43- .



CRANE .,SNEAD 6 ASSOCIATES
. ' .. COURT REPORTERS

1108 EAST MAIN STREET

RICHMOND, VIRGINIA
PHONE 648-2801,

, ."..-

1

2

3

4

activities can she perform on a conunercial basis?
MR. MOORE z I am going to obj eat, Your

Honor. It is related to what ..;-unless' he is going
to tie in where she was trained and her occupation, \
the only evidence presented so far is she has
been for eleven years a hair dresser, that she was
trained for that. Now I don't believe that is our

..criteria. It is some other occupation, unless it I

.is directly related to that. I don't believe it
is relevant or material.

8

9.

10

11
, i

12 stand.

THE COURTz I will allow the question to
..... ~ ,:,'. ')

13
Q ,:.. Doctor, what sort of activity of the type

14

15

16

17
18

women normally engage in for money can she do?
She would have to assume a position on a--"" .._ .....

She is not able to work full time. And
~~

it would be a sedentary type of occupation, probably as a
receptionist, or something which involves basically sitting
for: a few hours at a time.

20

2l-

22

23~ .

Q

A

.. , Q

A

COuld she do clerical work at 'a desk?
At a desk, yes, sir.
You mentioned receptionist.
As long as it'did not involve too much

2S
beDding.

Q' Could she do bookkeeping?

44



1

2

Shiner -'Cross

A
, "

'0

CRANE. SNEAD 6 ASSOCIATES
COURT REPORTERS

1108 EAST MAIN STREET

RICHMOND, VIRGINIA
PHONE 648.2801

Yes.
Could sbe t.each hair dressing?

120.

;"'1\'" <, Could t.each hairdressing? That., I don.)£
. .."~"

3

4

5

" ..

know. "
:""',,

"Why not?
., "

6

7

;.. - .... ..; ;,.".~"~

, .
A" It would be a demonstrative type teaching.

'Is there any other activity of a commercia~
8 basis you think she could engage in?
9. , A Nothing that I can think of right now.
10 ,'.'>0" ''"Could she cook? r"' 1-- ••

Limi tedly , yes.
Can she do hostess work?

11

12

13

14

15

" n'.'".•r. '!'A
.'

'Q

-A

Sure.
All right. Is she able to make bEads?

~'•.•••••.•••••••.•••• ':!.>~ "I'

\

16

17
Q

"-~';'A.,c Yes. It is part-time. She'could do that.
18 Q All right. Fine. So~ shei'aJ'not totally

Yes.

19

20
, 21

22
23

24

25

restricted from any useful activity, is she.

Not totally, n~ For~r~~~.thingSp'a"CrOtriij.l~t.
She may work,-,..adcording to you'on a ~1.

. :.:.

- I
And at such activities as you 'have describr
That is correct.

45
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Q: .' :~,'That is the reason, is it not, whl' on

121. I

2 Exhibit B you ,have said that she was partially disabled?

3 , Not that she was totally disabled?

4 " ,~:A '.", ,W. are talking in terminology now in. terms!

5 of physical impairment. She: is partially disabled., ~e, hav~

6 to ,define what we are talking about between physic,al disabili\.
;1'1\:-,;\," •. - ••,~~ ••. _._. '

7 'tL1!~g<pbY8..1c~1impairment.. ~ .....
. -.-....,~ .

Yes.8

9

Q

" A

,~ !'";!'i" :;';i- ~ '~'ri.l

, Nowshe has been g1ven a rating of disabilitl

10 of; pbysical impairment, ~rtial physical impairment.
'--_.-:- •..

11

12

13

14
15

Q

A

occupation.
~"".,

Q

A

Yes, sir.,'

But she is totally disabled for, her
_'~.~ 4~'~ ..• :: .•.~_~_.::- _~._' _,,_~~"" "-'- .~,- ".-"

.', .

Por hair dressing, pure ,and simple.

Right.

16 Q' .J ';" " AJ.l right. And certain other types of

17 restrictions you described: Sports, jumping --

lB. A She is totally disabled for thC?~,e,~!,inCJs

as well. .. ,:- .~,~ :. ' ..-:. .

20,

21

22
kind.,

Q

~ -,'

Lifting, heavy liftingi and_tl.'fngs_~f that

~..' 10'. : :

That is correct.

23
24,

25

Q

A

~Q

80wlinq and

Ri9~
-, All right.

so on.

Go ahead,

• . ".. ", :t-.. ~_~', '••l..... \'.~.

Yoa were goi~ ~o
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"Eo

~-.;~'.". .I; '.-.~.~'

~ '; '" ".'

there?

135.

I live 4646 !:vandal.

please state your.

Yes I was.•.

Two •.

, t.~ill be six years.

Howmanychildren do you

, '. •• J • .~"\ .',

:,.CARMEN C. CHAVEZ,' the

first duly sworn, testified

. ';.DIRECT EXAMINATION

A

Q

Q

'.A

Q.:- .:..:Directing your attention to the

1970, were you involved in an automobile

full nameand address.

BY MR. MOOREI

9 Road, woodbridge.

6

7

3

4

8

1

2

5

16

14
15

17 Wouldyou please describe the accident and

18 what happened to you inside the car as a result~f the

19 collision of the two vehicles.

12

13

10

11

these menworking on the road, and one of the mencomeright

close.to mycar and I had togo to a complete stop, and I

was hit' by a oar on the rear of mycar. And1 was, you.knQw,

thrown in the car, and I hit the front rearview mirror, and

.1 cut my eyebrow, and I had bumpson the back of myhead, and

2n
.21

22

23

24

2&

A I was driving on 95 north, and there were

47
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C. Chavez - Direct

1 a big one in the front. 'AndI had bruis'es on myarms, my
2 legs,' my"chest, my stomach.

3 \ ..... ,,:';(!. Q"'~; " ; 'Whatdid the impact of the 'collision do to

you:a's far a..sthrowing you around?
5

6

. ~.' • r-', .,: . r .

I don't understand.

wha't did the impact of the' acoident. do to

7
.' ....

you, if anything, so far as your position in the car?

know, to the back and the front.

8

9

A Well, I was, "you know, thro\im like,' you,
.... --. '

10 "I

'0 . Wouldyou describe then howyou were injur

11 or what, if "any,' injuries you received at that time' that were

have to extract mirror, you know, pieces of glass from .the.

mirror. And from that, you know, I have stiff neck and my

11'--= • y- .' ~i:.•, .;v. !' •...

painful?

~ : ~'~-A ' ",:,', 'Weli, I was, you know, taken ~ t.he Pairfax

you know, I was limping and my front head, you kn~w,'they

16

14
15

13
12

17 whole back hurts, too, -you know, downto the, downhere. I

18 don't knowhowto say it. Youknow, I just was pain all

~:"You 'ver. released trom the

you after that from the emergency

and

or what happened

. ..'.~", ~\

48

~. .

to you?

Q

roam,24

25

23

22

2D

21

19
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.....What is your background as far as educatio
to normally.to, you know, go back

Eand training?

'o'~ Well,. the difficulties I
upstairs,

I have to .relax ue

to do it, but I works. If I

continue next day be as stiff,

to relax and sometimes it days

7,

4

1

2

3

5

8

9

6

A Well, I have high school and~hen I have
11 ytraining for hair dressing.

~ ,".'W :\.,-.... ,.:

How long did you train for hair dresser?
Little more thana year.
Where did you gO.to .school for that?
In South America.

Q

'. '..:." ~;;Q ..

".i.,;'.A,

~1
15..

12

13.. ,

16 You.graduated from school in South
., . : .. . .

17 .America? "

18 . .. ,Yes.

19

2Q

21

.. 0

A

i In wba t country is that?
Colombia.
.Since,:you have been in this country, what

<22 have yolidone as far as,employment?

.I. '.; Arty, 0t:her.job.~r ~~~tion you have held?
... 23

24 .';' . .:.

A

.... Q.,..""..;, ";-

Just hairdressing.
ro " .~•• ~

.; A~- '.. No••, ...•. -.'~ •. •.':",'i1.. ,

49
describe the nature of the
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1 activities that you do or.perform under the description of

2 hair dresser?

3 Well, 1.,have to stand on my f&~t for long

4 ~ime. 'Sometimes,you know, 1 go eight hours .withoutsi tting •.

AndI have to raise myhand for long periOds, and I have to

movearound quite a lot.
5

6

7 Q -.-,Havethere been times that you have

attempted to return to work since the accident?I

8",

9' ' .. '
A......... ; "..,: ...Yes, 1 have.

10'

il happened.

Q ~.. , Wouldyou please describe those and what..

take it, and I just have ~o qp.it;•. ,1 just ~~e :t()-leave what-

ever I was doing and go home.

I have tried. 1 real..~Xthree times at. ...~~, ..~A

Hecht, which was where 1 was working before and two after I,
•.•,_"'::'".1".~:.••"",,..••~~";.(qt:)"'~_~""-"'" .

you,know, I really don'.~ knowsay howmanyhours exactly, but
.__...~~<f~...,...r.~""~ ..h_,\ ••..

after a few hours I will get this pain in myback will start,

you ,know"getting so deeJ>,then myback is staJ:'t bother ing me

and myneck is start getting so stiff that 1 just couldn't
. .

16

12

i3
i4
15

Q

you had been in

country:?

20

21
22

23
24

25

years,

Beauty

Wherehad you worJt~, as a hai~ dresser since

the Washinqton, D. C.areaand ,in this
.' • ~.- .'~ '. .'" •••• ." - ~ 1

A ,I worked for Beauty Salon for almost seven' I
~~i. 1. .'

and then'I worked before in Maryland in the AmbassadorI, ' " , I
Salon. I worked for three and a half ,or. four. yea,rs. {

50
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1

2
~. .•.,'.,...A

,~-. '

Beauty Salon at the Ambassador•

. ','

the accident, where did you attempt to go as far as working?

3

4

Q
. ,

. "

Whenyou attempted to go baok to work afte

5 Whatplaces? .'

6
:':. '.~' , :

A "After I went to Becht, you know, I was

1 there for three times. And then I tried to get something

8 close home. And I went to theDal:e--e1'ty"Beau~yShop and I

.9 went to work there. And I just'qot' very sick arid"one"lady,

10 she took me home. She said she would take me home, and she
_. i ~ Of •

'1 :' .~

took me home.
:~ '~:'::~} ~~l ..•.. ".-:.'.:: -1, ~. t :~"'.~ :: f •• • ••• ~. •

Q Reference has been made to your not driving

11.

12

13 What, if any, reason is there for your not driving? You

14 drove before the accident.
15

,...

A Yes.
.. .. '...' - .

But I haven't drive it because I

16
'... -

get, you know, for driving too long in the oar I can get

17
18

~.:~'~""-. -- ". _.
sick. My back, it starts bothering me. And if' we have to go

to someplace that is qoinq to take more than forty or forty-

19
.. - ~~~ :-. :', ~ ••...~. -.

five m:Lnute.,myhusband has to stop' 80 I can rest and w.lk

around and then we continue.

you

.... '"

inq to him he says

"

to your conditiOD and

51

~..;'
just have to learn to

WaS there any time whenDr.

A

you with

might expeot any

22

23

24

2S

2n
21 .
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is

the year

t.he forms

cOllieout

t ~ '",' •.

I can -- it

.. , 1

that with, your husband

DoyoureeaII ,.approximat.ely

'told me that..

: Well, I really, you know, I'm unable t.o do

.,Yes.

;,.Be did that on your behalf?

t was your husband

tted to the. defendant's

I don't. recall when it. was, but., you know,

that. were s

Q

..Are. there any other activities t.hat you

are presently tinable to do around t.he house?

was or

A

has been so many

'Q ...But.

at. t.ha,t.t.ime,- is

A

of the office.

B

9

5

6

7

1

2

3

4

16

q14
15

: l'

11

10

17

.ig

19

20
. t.hings, but I cannot do it for too long or, you know, I get

2i t.oo;well;, I can never finish if I try too, hard t.o do any-

22

23
24

25

thing. .' '.,

::Q

.A.

.,Q. ~.

'liave you been released by Dr. Shiner?

.. )10 •

: Whenwas t.he last time that. you saw him?

. r

52
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,.;.~-_.:...~ :,.'.;' ";:.: .::; .'.:':.; ..•~~.~.._. , ..

,

and

•57.

". ".- ....
":. -' .' ~

We.have to

Chavez, you

..., ;. :

OCtober, 1958.':.

first came?'

OCtober, . lb'

.•.. '.:;

. ..•.. .r;~:. y-
•• 4 ". ~ i ..f

Had you had any employment at all durinq

. ----- :;.-.~.=53- --- ..

• 57,,,:;.

I

I

Wasbiilqton, D. C?

'Ye8 •.

Mrs. Chavez, when did

CROSS-EXAMINATION.. '~

. When did. you tlnishhlgh school

A'.,

Q,

Q ..••

A

Q

A

';, :A.... f.,,',

". '. ~', . ~~, :~.,: vill have a

.1lear, pleaBe,

A

0

Where d~d ,you live

A

come to this

BY MR.

7

8

9

4

6

:~:O: - ." ',:tthink twomont:hss;~)

2 ,.A MR. MOORE..No further questions.

19
"

17
t;

20
.....d

22

23

24

25

16

J3
14

15
, .1

U
i.

12
I

. 21

,IQ,
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.l.! -~ ..."

, .' ..... " ,.

Between 1957 and 1;he time you came to thia

Yes.
....,~..
-~".

i." :"",:...••

4

5

3 at

1 your

2 A

6. country, did you have any employment?

7 A No.

A

Q

What were you doinq, qoinq to school?

I was qoinq to beauty school.

Goinq to beauty school. I see. So when

11 you came here then, you went to work as a hair stylist?

I don't know in this

~7 ~ ' ..

: .• ' •. 7'" '!"''''" '\-" ••.•

country you. have to

,..
. ., ,~ •.O,...- --,.,

business, you have to.

r.:. '.

" ., '.

done

..•.••..• :. t .••••
." .._ .... "- .

54:

are able

Yes. '.~

You knowhow. You knowhow

Yes.

Have you ever

Hair

Have you ever done any manicuring work?

Excuse me?

Q

Q

~.

A

. "0""::'-

'.:~... .•.

25

22

23
24

19. '. 'Wb~ you are a

21 learn to

17
18

16

12
13
14

15
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for me

but I

J,,~ •
. r .••• 6

ny hair"wor.~~in,yoUX'home?

Fine., ,.What}.o~t.,of.emploYment
- t ' . . .

have?

ever
No.

~or money?
~~.,

In my

Have

NO friends?

Yes.

All right.

,Have you ever done it commercially?

Sometimes I will do some
...:.;. ~.

) ,

•

o

No. I don't,
they wi~l co~~ to the place.

hair once at her home, but that was before

~!g"
A
:\

",'A

g

!;;,.i~

Q

g

"'•.•. '"-1

.......

rarely have.

to

have you sought to get or touy to get and -do,silicethe
.accident?

5,

8.

g"

3

of

2

1:

?D'

21

16

17
18

19

14
15

12

13

6

1

10
11

22 A
, ..•• to. ,,' , .5- •.• ,-:: ,-.( ••1"."_ '.'

, ,

-Tell us exactly wnatyou,fiJ\dyou cannot do
. • l' " •

. :. '..•

That's all?'No~h1119~ else?c. ,0.

g", '
. ..- .' ".- ..'

23
24

25

55"
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!... '

1 at"this 'point, ~at you knowhow to do.

, "',

146•.

2

3 Q

That I knowhow to do?

Yes. "What do you find that you cannot do

4 that,~~know howto do?

6

A

manicuring.

Well, if you mean.manicure, I cannot do

I cannot bend for too long, you see, manicurinq

7 requires for you to bend down for long times. Since I have.

8 weakness on my left arm and my two fingers get numb, you see,

9 I hold them for too long, !cannot do that.

10
11

12

Q What else can you not do that you know

how do?
-. .•....; ~i-:.-: ;.

.
:_'~ .

to .. ,.'

,. .:Well, justA' I prepare to d9 hair dressing.

13 I'm not a real estate lady. I just don't knowwhat there is
~.

14
15

to do.
Q

:--: .. = : .. '>. ;\. '!.~

Youhave not tried to do any employmentof
, .

16 an;, k4,ndother than hair 'dressing?

17
-18

!"A'

. - /"'::'Q:;~ 'You'have not sought to do anything other

19 than hair. dr'essing, which.you found that you coUld not do•

a period of time.

... .Workingout of the house, no.' .:.',.

YOuhave done,.your house work.
20

21
22

23

.,
' •• 'Ii

..
"A I do my house work,. but

I cannot do,' YQuJcnow,.

I hav•.:~,d6 ltovT
aay I all 1JOiJ\9 to .••

24 clean the hall upstairs on one day. I capnot do~that. I

25 have to take my time and, you know, by now in five' years' I

56
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' ..-

was

, ,

then, you
.1..

T .' •• " ,\~ •

~'.~.~" ;. ~';, :::;...

. ~.

thing s on the trip

Disney World.

.:.:. ;

ad to stay in Disney World for

have to do a lot of

~. '..........
'. '.~:'- .... '.~

made a

... ' ;" ".":

, ." .

. '.

Andhow to do it.

Youmadea trip to Bogota.
.~ ".-

Andwhat you can't do.

That was some twenty days

Yes.

baby, and, of cQ~se~.
~.~ ~-'

Wedid quite a bit 0

Of course he is around the

. ".: ~'.! ~.••.:-...~: -:.." "-! .

I just start gettinq s~ck, he's' helping, me,.
. :.. "

Q

A

A.. Yes.

Q

A

A

Q

Q

A

.. .; 'J~': ~.

ecause, you know, he is thirteen

cleaning, bathroom, vacuumc::leaning

;;

knowmy limits, so I knowwhat I can

to Disney World

knaw,

Whenwe went to Disney Worldmy_hus~~nd,he
. _ • '. • l. "!." . J-": . :. ! .; .s" ••

rented a wheel chair and he carried me around. Andmyboy,waul

walking.
.. ~'.Q

to me,

..five dats, aDd, you

22

5

23
2.4

3

8

17

18
19

.9

20

21

15

4

16

14

11

12

13

.6

7

10

"'.'~.

25 push the baby on the carriaqe. So I will wait for them to

57
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~. . . ~
'!:.,' .. :.- ',-:':. ::'~_._ .. ~ ~

," ' ~~:i •.. ".. . . : '" .

go do the things they want to see. I wait .'for them with the
,

l'

2
:! baby. AndwhenI went to Boqota, Dr.;, Shiner, as you know,

..... )

you

.. ,.",,.

"•• J-•• '
.•• Jl_ •••. t

:t knowthe firs

too long, and

I say

. .. . - .

I get -to BOgota, I was

Andthe two first days I

some.

So I will get up and walk. But when

I was l~pinq quite a 'bi:~:1,
i

it you consulted Dr. Shiner

Yes.

Be told you then.

':88 told mewhenwe take

-t don't rememberbut

58

w~":hav.gone by automobil~. I"don't

1t was~ I know'1:" have' had a trip,' it' '~as a

I went over there he told me

A

Q -YouMve gone-nowhereby

A

A

Q I take
.- f .

to Bogota?

told me to take breaks.

Q

know, to take

. ,

spent just lying in b8dan

',: .: :' ... ,- .~ ".-.~.
~ get there I was sick.

all the rest, of these

not feeling well.

two days, yes, and then rest: and I just: not,

weren't I:did(jO out t' a couple times, but

bot: too far And,"you know, Just

Q Werethose two trips

me.

~ . '," I

and a Boqota ~e only'trips you all

Y.s, air. Tbat's it.

,-

9

23
24

19

6

7

22

8

I

!.('.

5

4

,
12'

13
14

15'
16
17
i8~

10
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Now, Mrs.

....•. ~

"" ","'. '"'"'

and I'm going to
do, so I can rest' and

you mean.

Yes, he did.' ..' ;.::/

husband in June of 1972

in' July .-~";

.;.\Let "'1 go from t:here t:hen•

A

A

company, did you know he w8swriting?
he wasqoing to do it?

A

'. Q'

Chavez,

.~.~oompany at:

do the cooking,
i:;willbeable 'to'

4

6

7

5

3

1

2

13

12

11

10

8

'9

14
15

e:.'" All right. And at that time did you think
that: you were totally and permanently unable. to perform any

16 occupation of any kind?
17 Well, yes, ';sir~''because if you are not able
18 to do what I have to do in my 'house, how can I qo' and work

toperfom any
life?

Dr.

would be

59

situat:lon?

Well, he didn't say exactly, you

A
'0 .:.....

time

23

24

2D What medical man 'had tolC! you at

22

21
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~,,
I
\

,
',' 'I" ~~ -::: .~ "- "

All ri ht.

.Well, it was one thing Dr. Shiner told me

A '

'Q'.

~ Now,Mrs. Chavez, at that time obviously

nobodyhad told you that you could not go to work. Isnlt

),

f:" -0 ••••

, that right?

.1973 and ill 1972

8

9-

6

7

5

10

3

••

1

2

Mrs.

back to

, .
-~ ": -"!..

• I

60

that Ume that you

orming. any of the obs ~t. you were

to do,

Yes. .

'I believe when

" \. ,_lie 8a14 t:ha t I vas unable to do::.. ~

for the way he says I have to learn

'.' i. Q

A

Q

going to be

to go

were

Chavez, is thisl

work at Bechtls.

yes, he did, he said you will just have to quit working.

,You just have to quit, stop yourwo~
Q Whenwas this? .:,r ~,~:~,'~t.:>' o' ••

17

18

2()

21

16

19!

14

15

23

24

22

12

13

11
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: C. Chavez - Cross

.:. j' '.

that.

February of
'., ...-

to work in

'J. - l r. _ ";
my husband --

Two

: I .;.w-

'. ".

6f

.....~~...•.
f .

'., .
'don't recall; "but

All right:.

And but I still not able to raise my hand

Was

You
No.'

Probably couple of mOnths.
All right. That would still be in 1971,

.' .-out, I think I have asked the question

And I tried
All riqht. .

All riqht. And how long was
time in 1971 t.hat you tried the

how long ",aft.~'y~u" ....

s it that you first went back to

A

A.

Ai

0,',

'0" '

'Q,
,.,' ',8..•.• <>..-,_ .•••.• 'iii

, .-.:

for longtime and even though my left side, when I was holdi' q

hospital

'il.

I don't recall
or three months after.

went

I believe '71

something and I have the pain,' I have to throwaway whatever
,I have, which I have two cans of milk, I have dropped vases
and, not long aft~ I come out of from the hospital was when:
.for the first tim~ I faint 'from the pain: of my left s'~~,

.' ~ ..•~.
'Q One moment, if you please, ma'am. I

22

23
24

25

1~

20

21

17
18

8

9

6

7

16

5

14

15

3

4

13

1

2

12 You should
11

10
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As opposed t.oyour

Doctor,

62

Can you tell, us briefly what type of.~hings
'. .. - -

I feel that a person ~o~ld.be ~.recept.ionis ,

... -,.'

"

of stooping or liftin~

A

Q

A

~ Was she at that time in your considered
" : '10 ,

~---------..•.~.•....:-_~..~~.•._.:~, -,~,~,-'--_._----------

medical opinion' based upon your years of experience and your
• ,.J ••

training and the examination that you gave her, incapable of
performing occupation or employment for which she was fitted,
from the standpoint of experience, training or education?
Granted, if you will, that she is a high school graduate.

A From the examination I felt that she was
able to carryon employment. I don't feel that even though

, . ,

,

Of course I realize there was some language difficulty here •
Xt would have to be something in which she didn't. have to be
pulling out a lot of drawers or ,bending over anddoiX1g a

my .examination was negative that it would be a go~ ,plan for
her to perform any activities that were of a real strenuous
nat.ure. I feel that various types of ~edentary jobs, that
she could perform. , As I have stated before, though, they
could not be,anything strenuous, that I would recommend •.. ;.,

you mean by sedentary occupations?
strenuous jobs?

type
to go back to work

t
2,

3

4

5

6
l

8

9

10

n
~

~3.

\4
\5

16

17
\~

.19

20

gl
22

23

24

~
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1

2
•

.1 am going t:o Aek,y6't1't:e repea~,~l\a~

~.',. ,\ .'~;' :
3

4

5

6

7

8

9

Would you at that time, following the
examination, had she asked you, given her clearance to
attempt working commercially or in business in a sedentary
type of activity?

A~woulcf"have to say on the basis of her
:omplaints I would have hestil:ated in having her go back intol

!lnyactivitieswhich would be strenuous.
Bow about non-strenuous? How about

Mr.

to

on?

',', ' ~"' j

into consideration,

.~...

..~.,,,,,,," ;' ."

consider

63

Yes.

Doctor, in the course of
I felt she could perform sedentary work.

,MR. MARKS,You may take the'w

Yes.

problem, did you have
records and repox:ts of

Moore.

,Q .'

,A

'; Q

,'1 ,'A

""", ,"A

is that correct?

arrive "at a

sedentary? ",.'

25

24

23
22

20

21

16

17
18

19

12

13

14

15

10

11
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174

..,
", .•<'1'

"-1'

1

2 ...
CROSSmEKAMINATION

, .~:-. ,.... .

3

4

..•. ." ..,

BY Mit .,.MOORE I ..

Q

~-~~~----.-'-.~-'~-"~""'~.-r--:-;'~i-","_'__~_'__' ',_-:-~-:t.~.~. __._~._.

Doctor, do you know what her occupation
was before the accident?5

6 A No.
7' Do you know what her education or training
8

9

was?
A

. ::. .'.. . ~ .;: . •. :.~ _ '. .i

Well, I was under the tmpression that she
. :: ,",

10 come from a foreign country. I could be wrong and I
11

12

13

_.

maybe I'm mistaken about it. And I thought probably, of
course, it has been a few years, two years ago since I saw

.-her, I'm not entirely, I don't entirely recollect what she

.j .".

ttme

~. .

history that

, .":.~". . ".

'-. ~'.

.•.. , .•" ..,
\0-, .' •.••

' . .L v.' )" c--: :'," ' .•

-'--~_._---.... ... ~- , . ".,,:, . ~

:. ~.~ '; ~
That's right.
.1t fid.r to say the

or did you have someone
Q

A

Q Do you have any idea as to, your
refe~ence to any occupation. Is

64

. 1 •.•., .' ~ .~~, .•.:~"'1 . ~ ..•. " ~A No. I wrote it down myself

you got

.~.". . - : .

you did not interrogate
activities at

was doing at.that time.

23
24

25

22

20

21

19

17
18

16

14
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--.~~ .

Q

~"'"'""- ----:--_ ..~•....--------
'';'~.

Now, by activity of lifting and bending and
, \

what somebOdy might do, I would assume that certainoccupatior

Will iam and Northern vir-'-'

Ing.- Cross

3

4

1

2

that you would rule out or say she was disabled for, is that'
right?

5

6

7 A I would say yes.
. ,

8 Q
". .~..

Would she be disabled then for purposes say
9 of filing in a library, books, or placing books or lifting

10 or things of that nat.ure?
11 A. Yes.
12 Q Would she be disabled for purposes of
13 filing material, pulling heavy drawers out and pushing back?

-very much weight it would be difficult.
14

15

A Yes. If there was anything that carried

16 Q How about activities that involved long
TI periods of standing that caused her to have difficulty and

is
19

complaints?
A The basis of her complaints, prolonged

.. • _ . t

20 standing would be difficult.'
'.

time?

culties tnat she had was that of the problem of say holding
How about one of the complaints and diffi-Q

I
her hands up or lifting them over her head or'anything~t I
involved keeping her hands in a position for a long period of l

21
22
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,", ; ....•

•

o TiUlt wOuld be one of the activit1esthat
you might consider to be disabling or not qualified for one
that you would not recommend that she go back to work for,

the

have

find that?

• Would you

to.an area, the

contraction of
.',' ..
'.

I
in the thighs or the legs w .IL

you mentioned
you mean by

if

66
the muscles

What

That is correct.

The basis of her complaints, prolonged

.•. '. ,.. .eYes.

I guess it's true over
a protection of what we call spasm.

A

A

A

o

. 'i •..' 0

scription of it is the person who gets a
who is exercising in say too much running or

a disease of

world,

,oAr-- ",/--' .

Spasm is sODlething t

just define for

musculature.

though?

activity, hOlding the arm in an extended direction would
worsen the condition of her upper back •.,

o And that would be your recommendation,
then go back to that type of activity but for

other

1

2

25

6

7

3

4

23

24

8

9

5

18

22

20
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that occur at

,-

sprain that one

Is that right?
..~.~ .,' -

" ~.: .

y real and just are not

is correct.
that there are

. . .

Is it fair also to say that'your assumption

That's

/
/"::.' /'

I aBBume.Doctor. that injurito the Bof

the ligaments would t show up on

- •.".~ ~ . •• I

At the present time?

see the plaintiff?

Q

A

Q

Q

..~~"A"

,
, '" ,

tissue of
X-ray, is

A
Q'

these parts of the
illustrated or

Ing - Cross

>~, F~.'\'"

fair 't~''ch~~erize this as an
'\overstretching of hese muscles and lig~nts which perform

~e scar which would then not make\it as elastic as
it might ise have been?".: '.... - \. ,.","':.'",'

Bpalllll. . ~ .•BhuPli~~. a Btrain can pr~ mu~cle

Q Doctor. is it fair to Bay that YO~~ld'be

better evaluation if you had had more ~

\~

'might have to

8

9

20:

~1

5

~-

23

6

~,

25,

18

3,

4

17

1

2

14
11)

16

12

13:

11

10
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Ing - Cross 182.

1 that has been previously made has been made without the bene-
2 fit of two yeas of medical history that, has subsequently
3 occurred since your examination, this being 'Septembttr, over

4 two years, September, 1975? < ;.'

Doctor, were you aware of the fact that
5 . ;~t..A:. ,. '. Yes.

':' ..' ',0

,... ;. '-.
:, -~.. ;, ~~ i.' .

7 she had made four attempts to return to work?

g

9

A

Q

No.1 didn't know it.
Are you aware that she is still unable to

do heavy house work?10'
,'A

~. '.

I'm not aware of her condition right

.. . ..; .

than

-.....• :" -

questions, Doctor.

you have not had the
is that. correct?

• \00'-...

. 68

'. : ;~"."

"- .. :-'. "r ,,~'-J~ •• _L f~:",f";.. ~ ..

---_._ ..'----~----_._._-,_ .._-, --_.,'---------..----Doctor, is it fair to say that as far

.. ' ~'.:', REDIRECT EXAMINATION

evaluation and diagnosis, that it
be preferable to see

o

A.

'.~',

A

opportunity to

one

now.
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196.

her
cat.ed she

She hajJ had... exper ience ,
eduoat.ion, and even

, " " , '. "1 \'

a job

All r~'t. Now we have elimi-
ink t.~e is any quest.ion about.

experience for

MOORE:

MR. MOORE:

exert.ion.

nat.ed,

was all t.hat he said, on t.ha,t.basis, because
couldn't sit for long periods of t.ime.

~H~OURT: The thing start.s out per.manen~ ;

." ..
i.,-., :.:'

9

6

~

5

1

2:

3,

4:

8

14

1,5

lO
II

12
13

,
- :.....! ~.'

t.otal disability.

She cannot. t.ype. She speaks, you know, from
list.ening t.o her t.est.ify,English as a second

Por'there is nothing in her educat.ion, training, or
'eXperience that qualified her for anything t.o do
with other than hair dressing or related to that.

17
,18

19

20

21

~2

MR. MOORE: That's right.
- '\'. Z •

It. has t.o be.

23 l;anquaqe. She has had no experience in that.
reqard. She never has been employed in any ot.her
capacit.y. Nowhere is t.here any evidence --

69
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197.

":"',' THE' COURTa : Quote mea case that is parallel
to this, analogous'to.this, in which' the supreme
Court has ruled that this should go to a jury or
has ruled on it.

~.MOOREI Just on the narrow question of .•
'THE COURT: Of whether this comes wi thin

the-pUrview of permanent total disability as
defined within this policy.

. ;"MR. MOORE I There is one New York case, Your

Bonor, I don't have any casein Virginia that I

could refer to the Court, where it indicates that
substantial

--1.~~_"..J-~-~): .•,\ - :&. ' ., ..
THE COURT: If YOU didn't have the word

anf in here, you would be on good ground.. It looks
like to me, interpreting this from not on~y the lega
significance of it, but that which ord1narily be

.' ,
._ ';.' - .: •• _~. .:..; _ ~ "'< r. ..•.

ccmunon sense, which tells you here is the situation
" ..1.:"

we have here, it is true, that ooc~pation .
certainly homemakinqis a~ ,~~upati~n: .,,8e:e ~ ,womanl

has had all'accident, she has been pregnant" she
" ) .

apparently is able to carryon, at least to some-.
degree her homemaking activities which is an occupat~

,':"'0'
. ,

ion in itself.
'. ~." .. ,.. ", "

MR. MOORE: Well, the occupation I believe
70
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198.

1nthat sense, Your Honor, includes the one where
it is required that she receive remuneration,
certainly this one she was doing at the time of the
accident, whioh she now cannot do, is not fitted,
is not suited to carry on, is not able to. But, I
(lontt, I don't see that employment and occupation
are nile and the same.

THE COURT: I grant you this is a little
different situation.

.-MR. MOORE: A housewife, I don'thelieve
we are really talking about. that.

Your Bonor, I don'tbave all of the case.
The case that I have in my notes indicate that the
total disability from performing any and every duty
pertaining to the. insured's "occupa tion is not to be
literally applied, means only inability to do
substantially all of the material and essential
duties necessary to the practical prosecution of
the insured's occupation or business in a'usual-
.customary manner. That.cite'is a New' ~rk case

22 292 New York 419, _55 Northwest 2nd 483. I don't

23

25

have all of that cas. copied, Your Honor.: I don't
think that you can take and separate those parts ••
Xf you read that, it says permanent total disability

'If
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1 JURY' OUT
2 means".;.-

/l:'l'HE COURTs' Iunderstand~
4
-
5

7

~::'MR.MOOREs Then -they are defininq that
disability commencinq within 180 days, which Dr.
Shiner said it did, from the date of accident and
continuing for twelve consecutive months, which the

:.) '.

8

9

10
ii,

.- .evidence indicated it was~'
;',-'THE COURT: All right.-
"-MR. MOOREs And which shall prevent the

insured from engaqinq in any occupation or employ-

she was equipped,

experienC&i
/"....-

,/I~"separate
ay education, if

them relate to

I concede.J:hat.

of them are related

\. ' ...

say traininq, if
all

THE COURTt All riqht.
. MR. MOOREi For which she is fitted .by

Although there was
indicated there were

." .! .~.

were'unrelated to that, as far as what

them,
you say

reason of education, traininq and
three are conjunctive. '

ment, which is for compensation.

17
18

.~-25

"

19,

16

','12

13
14
IS

,',

20

21
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1'HE COURT: I understand that.

he,
out, Your

the policy is
MR

MR.

207.
~

....•----

~. .-.:: ~

The Motion to Strike is qranted. I cannot
believe that the evidence presented to the Court
would brinq it within the purview of the interpre-
tation of this permanent tot~isability clause.
If it did not have the wordt...ADV,IiR4!hllt provision, i

I think that the plaintiff's position would be I
Bound. B~as I interpret "from e~..9ing_i~ j
occupation or employment- it means, it Seems to me, I----=--=-------------- ~,
that be- is not prevented from qoinq into another i

it does not use she. ~-._~-~-,...~.~-~-~.._-_.._--_.__..~._----------~_?..---.~

JURY OUT

4

8

'9

3

6

7

5

. 1

2

10

11

14

15

12
13

16

17

18

19

20

21

field of endeavor, occu~tion or employment. As I
. -----. --......,.•~ ~ . '~---'.
interpret the case which was just handed me in this
Travelers Insurance Company versus Brinkley, which
I think the Court very aptly states in here, it se s
to me that contracts of insurance should receive
a reasonable construction so as to effectuate the

23
24

purpose for which they are made. Leqal effect
should be qiven to the lanquaqe and the object of

/ ~f

the contract should be considered. in interpretinq
25

it.
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1 JURy OUT
2 ,I,find that he has failed to present evidenc
3 of sufficient probative value, it seems to me, to
4 send this matter to the jury, and I so rule asa
5 matter of law that he has failed to present
6 evidence to come within the purview of the permanent
7 disability provision of the policy.

8

9

10

11

. 12

13
14

15

16

17
18

19
20

21

22

23
24

25

note our exception.
, ;:,TBE COURT, All right. Bring the jury in,

please.
" "MR. MOORE: Your Honor, I did not get all

the cites of the cases that you were relying on.
There were two.

THE COURT: I am relvinq heavily on this
Travelers Insurance Company versus Brinkley, 166
V1rqinla 147. T +h1nk i~ ~s a fair interpretation
of the law. It certainly to me draws a parallel

\",

between what we have here ..

~;

________NOTE' At this point

to the cour, ,

74'';:,'
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