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COMMONWEALTH OF VIRGINIA: ,

In the Juvenile and Domestic Relations Court of the .
County of Gloucester »

THE COMMONWEALTH OF VIRGINIA, at the rel, of

Kathy Joan Custis Route 2, Box 65
: . Hayes, Virginia Complainant
vs. ‘
Randolph Taylor Brown Bena, Virginia Defendant

To the Honorable Herbert I. L. Feild, Judge of said Court:

Your petitioner, Kathy Joan Custls, respectfully
represents:

* KKK

2, That on or about the day of , 19 ’
the said defendant did, without just cause, desert and
willfully neglect and refuse and fail to provide fox the
support and maintenance of his said wife,

XXX¥

and the following female children under the age of seven-
teen years, to-wit: ' '
Kimberly Joan Brown, Born July 11, 1974

* ¥ X%

3. That Your Honor has jurisdiction in the premises
Sec. 20-61, Va. Code, 1950, as amended in 1954 by reason
of the fact:

BRI

b. That such child or children are now living in
Gloucester in necessitous condition and have remained
therein in such condition with the knowledge and acquies-
cence of said defendant; or

c. That the defendant is now, and may be found,
living in Gloucester, '

4. The facts and circumstances of the case are as
follows:

the complalnant wishes the father of the child, to be
held responsible for the medical bills and expenses of the
child, Kimberly Joan Brown.



WHEREFORE, Your petitioner prays that proper process
may issue; that the Court may make all proper and necessary
inquiries into the matters herein set forth and enter such
judgment or orders in the premises as to the Court may seem
meet; and your petitioner will ever pray, etc.

/s/ Kathy Joan Custis o Route 2, Box 65
Hayes, Vlrglnla 23072

COMMONWEALTH OF VIRGINIA, to-wit:

This day personally appeared before me, Cheryl L.
Grimes, 'Clerk, Clerk of the Court - a Notary Public - in
and for the County and State aforesaid, the above-named
- petitioner who, upon being duly sworn makes oath that the
facts stated in the foregoing petition are true to the best-
of his knowledge, information and belief.

Given under my hand this 3lst day of July, 1975.

/s/ Cheryl L; Grimes
Clerk of the Court
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Docket Number: G 400 D,

VIRGINIA:

IN THE JUVENILE AND DOMESTIC RELATIONS DISTRICT COURT
FOR THE COUNTY OF GLOUCESTER

In Re: Commonwealth ex. rel.
Kathy Joan Custis™

ve. Randolph Taylor Brown

-— m— - w—— e

This day came Kathy Joan Custis on a pelition charging
non-support under Section 20-61»of the Code of Virginia, 1950,v
as amended, and came also Randolph Taylor Brown.

Upon hearing the evidence the Court finds the defendent
guilty of the charge and hereby orders him to pay through this
Court for the support of his dependents Shown on the petitidn,
the amount of $25.00 per week, thevpayments'due'on Friday of
each week, commenaing August 29, 1975, aﬁd’continuing until
further order of this Court, of which $20.00 is to apply to
current suppoft and $5.00 1s to apply to the balance due on the
original amount of $868.75, for medical gxpenseé.

ENTER THIS: August 20, 1975.

e cﬁQO

He{gert I. L. Felld, Judge

-3-




APPEAL NOTED: August 20, 1975.

Hd{;ert I. L. Felld, Judge

—4=




NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

10
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- say always, but it has been my underst diné

counsel is more than adequate/for the case.

position is, of course, that these matters

have always been taken care of -- I shou 't

that where counsel has been retainedy or
even appointed, it was unnecessary/ for the

Commonwealth to appear, particularly when

Howégsr, I can see the techhical problem.

\_ COURT: - Yes, sir, I think

it is your duty, and

en though you may not
do anythlng\but just, say, be present.

MR. MORgI ’ All right, 51r._
\ .

\ YeS, Siro
(At this tine Mr..

‘Morris and Mr. Hick . conferred.)
' \

,//,' ‘MR. MORRIS: ' I\hm ready to

oceed, your HONoOre.

COURT: Al ri;ht.

_//- Mr. Long?z \\ :

Ve |  MR. LONG: " Thank you, ;qu-“
/ . .0 ) . \\

.// Honor. Again I apologize o . - _ l\}

/ . o , | : | AN

§ COURT: . That is all right.N .

Statement by Mr. Long k

- MR. LONG: - The second matter

-5-




NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

(TR,
p.19)
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I would like to attend to would be to

" read into the record a stipulation of fact

that Mr. Hicks and I have agreed to. with

your permission, I williread that into

the record.
COURT 2 You may, Mr. Long.
MR. LONG: virginia, in
the'Circuit Court of Gloucester Couhty.
The parties hereto, by cbunsel, do agree
and stipulate to the foliowing facts:

(1) Cathy Joan Bonniville
was married to Allen Bruce Custis on
August 24; 1968, in Gloucester County,
Virginia.

(2) Cathy Joan Bonniville
custis was married to Réndolph Taylor Brown

on December 29, 1972, in Pasquotank County,

. North Carolina.

(3) cathy Joan Bonniville

 Custis was granted a divorce from the bond

_of matrimony from Allen Bruce Custis by

decree of the Circuit Court'of Gloucester
County, on- September 4, 1973, which decréel
is recorded in the Clerk's Office of said

Court in Chancery order Book 20, page 252.)_ﬁ,

-6



NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

(TR,

10
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“So stipulated this 5th day
of January, 1976."

That was agreed to and

.stipulated by Mre. Hicks and myseif.

COURT: " Thank you,
Mr. Long.
MR. LONG: Your Honor,

inasmuch as those facts are stipulated,

I would ask, or move, pursuant.to 8-264

of the Code of Virginia; that the Court
take judicial notice of Section 20-43

of the Code of Vlrglnla, and its operation
.on thlS set of facts; that is, that the

marrlage of - Cathy Joan Bonniville and

Randolph Taylor Brown on December 29, 1972, '

was absolutely void, as provmded by
Section 20-43 of the Code. I am asking
the Court to take judicial notice of that:
code section. i

COURT: i - Thank yoOu.

MR. HICKS: . I don't think

you can take judicial-notice"bf'that code

section. I think that is a mattér of law,
that is proper for argument.

MR. LONG: f Your Honor,‘

p-"

-7
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NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

10

n
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13
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22
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25

' Section 8-264 of the Code pro&ideé?that
" the Court shall, upon request, také
| judicial notice of the statute.
COURT: : The Court_is
supposed to take judicial notice of all

legal statutes of the state.

v , ) .
the-first—withess,—gentlemen~

MO OA TS, I OmMT O called--ag-—-a

Py K] LS CUWL L Wy Wb L LW \"3 e

4 as

DIRECT EXAMINATION
' Kathy Joan Custis
BY MR. HICKS:
. Please tell the Court your name.
Cathy Custis. |
Your age?
Twenty-six;

And where do you live?'

o0 ¥ O P DO

Route 2, Box 65, Hayes, Virginia.
Q Are you the person who was married

to Randolph Brown in December of 1972 in Nofih Carolina?

=-8- 0 R l
. . ) . * . . .




NANCY F. READ
SHORTHAND REPORTER

(TR.'

~ HAMPTON, VIRGINIA : . -
' MRS. C. CUSTIS ~ = . Direct |p, 12

1 A' -Yes, sire.

.2 Q And is it true that at that.timé you
3 had not gotﬁen your final divorce frbm Mr. Custis?

4 | . A Yes, sir. | |

5 Q Did you and Randolph Brown live =

S I together after that marriage?
7 A Yes, sir.

3 Q And where did you live?

a A Wé lived with his aunt for three
VIO Qeeks. Then we moved to Chesapeake for a couple of weeks.
il Then I moved back to my parentse.

12 Q Now, from July of 1973 until August
13 | of 1974, were you staying with your parents? |

14 . A Yes, sire. )

15 Q- Where is that home located?

16 A Hayes, Virginia.

17 Q Whereabouts in Hayes? -

18 A Jenkins Necke

19 Q Was a child born to you in July of
50 | 19747 - |

21 A . Yes, sir.

22 Q - . What date and what was the name and
23 sex of the child? ‘ _
24 l A .- Kimberly Joan Brdwh;_girl, July_ll,lﬁ

s | 1974. | | |

fég_
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NANCY F. READ
SHORTHAND REPORTER
" HAMPTON, VIRGINIA
’ [

MRS. C. CUSTIS - | Direct

(TR;
p. 14 )

10
11
12
13
14
15
16
17
18
19
20
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22
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‘25

Q Mrs. Custis, from July of 1973

until July of 1974, did yoﬁ have sexual relations with any

man?

MR. LONG: : I object to

that question, your Honor; and I object

' to it for several reasons, if the Court

will permit:me to go through my‘analysis

here.

Section 20-43 of the Code
says that a bigamous marriage is
absolutely void; and I submit to the

Court that the use of the term, "absolutely,"

'in that statute is for emphasis. = Why else

would it be there?

Ballentine's Law Dictionary. « .

COURT': - The Court doeénft_ 3

deny that, Mr. Long.

MR. LONG: No, sir, but

I would like to have these matters in the

recorde.
COURT: I will allow
you to put them.

MR. LONG: _— Ballentine's

' Law Dictionary, page 1348, defines void

as: “Constituting a nullity. Binding on

-10-




NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. C. CUSTIS - Direct

-
. avhen

(TR. p.

5)

10
1

12

16
17
18

19

20

21

22

23

24

- 25

neither party, and not subject to
r%tification.“ | B

And the game dictidnary,
page 1349, defines a void marriage as:
"A marriage absolutelyiprohibited by
law and not‘subjeét to ratification.

A marriage which is expressly declared
a ndllity ab initio bj statute.

I submit, your Honor, that
since we have a marfiége here that is
void, and not voidable, and I draw
that distinction to the attention of the
Court,'thét it isn't a void marriage -- -
it is the same as if the parties were
nevér married. Which means that before
the Commonwealth éan go forward in this
caSé, it has to prove paternity; and

in order to prove paternity, it has got

.toiprove it under the elements of 20-6l.1

of the Code. And I submit to the Court 
that eﬁidence{of sexual relations between
the parties is no£ part of that code

seCtion;,ahd consequéntly is not relevant

and should not be admissibles

-COURT: . ‘The Court would

-11-




NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. C. CUSTIS , - Direct

(TR.
Q._LF‘ )_

10
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sustain the objection on the basis that
the question is a leading question.
However, it is relevant under Title 6l. 1
as to who is the Lather of the child;

as [Judge Feild has shown in BLs order in )

: {éccordanCeWWiEﬁWEhéﬁ”ééEE{6hT}"Upon hearing

the evidence, the Court finds the Defendant
{?uii5§39f the chargef"'vAnd before the
Defendant can be found guilty, yoﬁ have

to provebthat he is the agent.:

MR. LONG: I am sorry,

your'Honor, you lost me then. I am not

sure exactly what you are referrlng to.

COURT: © rTitle 20-61.1,
or the third provision there: "Or, if it
be shown by other evidence beyond a reasonable
doubt that he is the father of the child,
then he should be responsible for the
support of the‘childoﬁ That is the third
part of that section, whereas the parties,
we have presuned, arelnot married to begin
withe So if‘the marriage is void'at the
beginning, then we stép into thelthird
alternative there.

MR. LONG: - That is correct,

=12~



NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. C. CUSTIS - Direct

(TR.-pi

i 17)

10
11
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13
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13
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‘:zo
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BY MR.

July, 1974, did you have sexual intercourse with any man,'

HICKS:

your Honor, but it says. « »

COURT: o That-is the
one under which we are here today.

MR. LONG: ~ If I may, if
tﬁe'Court willlread down to the next
paragraph, it goes on to say: "“Such other
evidence that the ﬁén should be responsible
for the support of the child shall be
limited to the following evidence." It

does not say it may, it says it shall.

MR. LONG: ~ The point I

‘am making here, your Honor, in a paternity'

proceedlng, which is what thlS b01ls down

to, the ev1dence of sexual relatlons

' between the parties is not relevant and

not admissible. I think the statute is

very clear on that point. Very clear, indeed.

COURT: . Mr. Hicks,

reword your question, please.

Q 'ﬁ Mrse. Custis,'from July of 1973, untilf'

=]13-




NANCY F. READ : . ) ‘ : . : §
SHORTHAND REPORTER ' '
HAMPTON, VIRGINIA

,(TR p.,

and that is the substance of my objection.

‘MRS. c. CUSTIS = -  Direct | 18)
-1 |. or men?. t
V_?f  MR. LONG: Objection
3 for the same reason.
4 . COURT: o . Ask her with
5 whom. E
-6 MR. HICKS: - I am asking
1 if she had any, and then, if so, with
8 whome | | ﬂ
9 MR. LONG: I object for
10 the same reason. It is not 'rele;vant.
" | |
12 | BY MR. HICKS:
13 Q pid you have sex relations, inter- |
14 ) course with any man, or men, from July, 1973, until July, 19742 | '
15 ” MR. LONG: Your Honor, is |
‘ 11 6 the Court overruling my objection on that |
17 point?
18 | COURT: “am overrul: ing™
19 Cpart c and susta:mlng _pa;{:"] If she answers
20 the question that she hasn't had any,
21 aren't we through here today? |
22 MR. LONG: - : Your Honor, I
23 don't think that that question should evenv
:24 pe before the Court in the first place;
25

-1l4=



NANCY F. READ

" SHORTHAND REPORTER

HAMPTON, VIRGINIA

(Tr-

10 .

BB

19
20
2
22
23
24

25

'MRS. C. CUSTIS - Direct

' I would ask that the»Courtérule on ite.

COURT: - " Well, how is
she going to prove that this man is the
father of the child?

MR. LONG: i " By complying
with éuhkparagraphsil, 2, 3, and‘4, of
2@—6141 of the Code. .

 COuRT: - . wWell, how is
that, Mro.Long? ” |

MR. LONG: . That is the
thy way that she can prove-it.
| »_COﬁRT; . How is that?
__ MR. LONG: ~ That they
cohabitedfopenly during all ten months.
There is nothing there about sexual
ielations;vyour Honor. Cohabiting
meéns_living together,'%s I understand

it. Or that Mr. Brown. . o

COURT: | _ You mean before

you can prove a man is the father of a
child, he has to live with the wife other

than one single act?fi

' MR. LONG: -~ = Yes, sir. That
is what the statute sayse I can't understanc

the Court's reluctdnce to apply the statute

’!p.lQ

-15‘,



NANCY F. READ )
SHORTHAND REPORTER
HAMPYON, VIRGINIA

i
i

|

(TR.p. |

20)

10
1t

12

20
21
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24

25

as it is clearly written.
COURT : ‘ You mean if they

just had one act and the man is the father,

| though they had not lived together as man

and wife, he wouldn't be responsiblelfor.
the support of the child?

MR. LONG: That is what
the statute éays. I think there is a very
clear-cut legislative purpose behind this
act; otherwise every woman in the world who
gets hefself pregnant"wanﬁs to come into
court and pin that pregnancy on some man.
So she goes to court, to Juvenile Court,
and files a petition. And if we were to
allow in evidence of sexual relations with
the Defendant or any other person, it would
put an impossible burden on the Defendant.'.
He has got to go out and find every other |
man with which this pétitioner has had
relations, over an indefiniﬁe'period of
time.

COURT: - -~ _Reword the

. question and ask with whom shé has cohabited,

if anyone.

~16-



NANCY F. READ
SHORTHAND REPORTER
HAMPYON, VIRGINIA -

i (TR.p. .

1

!

-

-17- :

MRS. C. CUSTIS - Direct ' 1)

t. | BY MR. HICKS: |
2 Q Mrs. Custis, for a period of ten

3 months prior to the birth of your child, did you cohabit

4 with any man?
5 A | No, sir, because I didn't see Randy.
6 I saw him when I was four months pregnant, was the last time.
7 - - - Well, part - - you are talking about July '73. . .

8 | Q ~ Until July, 1742

9 A No one until Randy, until January of

10 174 when I stopped seeing him. |

11 Q As I understand, from‘July, '73, until
j2 | January, '74, you did cohabit with a man?

i3 | A Yes, sir, Randy Brown.

(% _MR.'LONG: : Your Honor, I

15 - am nat sure she even understands « « .

16 A ﬁ I do understand the questione.

17 MR. LONG: The meaning of

18 | the WOfd,'téhabit."\ That means to live |

19 togethef.as,husband and wife under the

20 sémev;oof. |

2  COURT: - All right, Mr.

22 Hicks, would you qualify_that, alsoe.

A e EEnTE TIve Together, TEir, BuE V)
25 Q Would you explain? Tell the Court_whaﬂ



NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. C. CUSTIS -  Direct

)

<

'(@R;p.

2)

10

1R
12

13

4
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25

\zelations,

relationship you had with Randy Brown?

A @e. had sexual relationg, but we were

not livihg as man and wife. _
| 'MR. LONG: That is not. . ;
 COURT: " All right, Mr.
Hicks; ésk her what she did éuring those

monthse.

BY MR. HICKS:

Q What did you do during the months of

| July of 1973 until January of 1974 with Mr. Randy Brown?

A - Well, from July, '73, until January

of '74, that is when we stOpped'seeihg each 6ther, we saw_r

each other practically every'day,

T "
and we_dld.have'sexuaiy
O 2 i,

- MR. LONG: | I object, and
ask the Court to strike, "And we did have
.sexual-relations." It is not relevant,
again, your Honor, under this code section.

COURT: "~ Well, the word,

wCohabit," is a broad term, and coﬁld;inCIUde'_'vw

that. She said she saw him every day. What
did she do, where did‘theyﬂgb,'and what-

have-you.-

Q -  | Tell the Court exact;y‘what you and ﬁ7

'-18-_-
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NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

(IR,

10
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MRS. C. CUSTIS -  Direct

Mr. Brown did, what you did, and where YOu went, and where
you would see each other.

A . We would go to the movies, but most
of the time, we went to his mother's house, and we just
watched T.V. and junk -- nothing important.

Q 1-Were you with any other man duringL.
this period of time? o

A No, I wasn't.

Q o When you wefé with him, how long a =
period of time would you stay wifh him?

A | Well, if he wasn't ﬁorking, some
days, from about 8:50 or‘9:00 in the morning, until 12:00
at night. If he was working, from 5:00 in the evening until

12:00 at night. . Sometimes earlier, sometimes later.

write you any letters?
. A Yes, sir.
Q | I hand you, and ask you if these érei
letters you feceived_from him?
A Yes, sir, they are.
Q Wbuld you show them to Mr. Long,

please.

: Q Did Mre BEOWR -——What-Was-Mr. -Brown's.—
"\w\‘.“u\“‘ — . o I U
occupation at this time? e T _
. A He- _,_wa_s__i,n__the — Nagy - ‘ - ) » h: -wm; CTrimnrme
Q Did Mr. Brown, in January of 1974,

"-19-
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NANCY F. READ ’ : ‘
SHORTHAND REPORTER . - _ :
HAMPTON, VIRGINIA : . ) ) L

- - MRS. C. CUSTLS -~ Direct '(T?RS)
1 \\M\ ~ (At this tﬂi/x‘rlg,/leﬁfé’i::‘
2 \:v'eféhand’é’d/éé Mr. Long and
3 4/4/”’f/“’were perused byu&;;mibng~and"'h.
4 - the Defendants?} . :
5 MR. HICKS: | Your Honox,
6 we would offer these in evidence.
7 " MR. LONG - [i"&b‘je'ét
8 There is nothing in those Letters thag
; (€ can see that is relevant under thiz]
o eode sestion. ]
1 - COURT': ; What are the
12 letters. | ,
13 MR HICKS: ' These are the ]
14 létters we offer just to show the EEEéémj
15 landthe {éiéfiqp in which Mr. Brown held
16 this lady at this time.: This was in
17 January, 1974. |
15 | MR. LONG: - Your Honor, I
19 nowhere inithe code section, and I submit |
20 we have to follow that code section, does
21 it saj anything about esteem ﬁhat one party
22 | feels for thé other. That is all mighty
23 wel; and proper, @p@_itﬁispnqt‘3@¢{§§;b;§‘
24 evidence under the code section. 20-61.1
25 is a very clear-cutvevidentiépy procedure

20~



NANCY F. READ
SHORTHAND REPORTER

HAMPTON, VIRGINIA

MRS. C. CUSTIS ‘- Direct

(TR.p.
25)

10
i1
12
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17
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25

outlined in that code section; and I

submit the Court must follow that. It

" has no cho;ce.

COURT : ' " What do you
mean, Mr. Long, that the Court can‘t |
cansider any evidence to be brought forward
bearing on this? That sectlon says, "The |

Court shall believe beyond a reaeonable;

'doubt ..«! then it says, "Suchvother evidence

in addition thereto." There. 1s the sentence

prlor to Number One, "Such other ev1dence

.

that a man should be responsible for the_e

supporte « o "

)

MR. LONG: ~ But in the Very:
next,sehtence, it says;'““SucH other
eVidence shall}be'limited to evidence_ofd'
the following: 1, 2, 3, 4 « « + o

'CQURT: o That's evidence :

- in addition -- it says, "such other evidence

shall be limited. . " But that doesn't

restrict the first paragraph as to what the

Court has got to find. _This doesn't preclude

circumstantial evidence comlng in under
our constitutione. Doesn't the Commonwealth

have a right to bring forth cases under

-21-




NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. C. CUSTIS' - Direck

Cy

: ‘Q
1
12
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25

circumétantial evidence. In fact seventy-

five peréent of our_éases are circumstantial.
MR. LONG: I submit to the

qburt that if the Court feels that'way, that

it take the case under advisement, and

ask for briefs on this matter; because I

am confident that the legal scholars will
show the Court to its satisfaction that
such other evidence as is used in that
second paragraph, is the same as Such other
evidence in the previous paragraph. It
means that the other evidence that is
admissible in court beyond an admission

in court, under oath, is and'shall be

limited to the evidence contained in-

Paragraphs 1, 2, 3, and 4, of that code
section.

COURT: Or, "If it
be shown by other evidence beyond reasonable
doubt." '

MR. LONG: That is right,
your Honor, the evidence in Péragraphs 1,

2, 3, and 4, would have‘to.be brought to

bear before the court, and would have to be

evidence -~ would have to be shown beyond a

f

=22~




NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

" MRS. C. CUSTIS - Direct

10

il

12

13

14

20
21

2

25

reasonable doubt in order for the Court
to concludé that the man was the father
of the child.

. COURT: i These were
letters written by the accused, himself?

MR. HICKS:  Yes, your
Honor. ) |

,COURT: | The Court will

‘allow them in.

. © MR. LONG: Eﬁéféourt will ]
[?ote my exceptlon“j \
MR. HICKS: \ They would be

Commonwealth's Exhibits 1 and 2.

——were marked by the Clerk and

—«accepted 1nto “evidence. as

S . ’ T T ——

P“mmn”wnalthls—xxhib&ts~i—aﬁ&-2 )~“—F

BY MR. HICKS:
Q Mrse Custis,'in these letters, a

person by the name of Gary is referred to. Who is that?

A ' My soOn. ‘

Q Is this by Mr. Custis?'—

A . Yes, sir.

Q - Now, after teceivinggthese ietters —

m——~~_4At~th&s—t;meT~the letterS~-}f¢¢ﬁ
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where was Mr. Brown stationed when he. . «
A - South Carolina.

Q And after receiving these letters,

did you see Mr. Brown again before your child was born?

A ~ No, sir.
Q . When you returned from the hospital
after the child was born, did you receive a telephone cali‘

“from Mr., Brown?

A Yés, Sire.
Q When was this?f
A Three days after, the 1l4th through the

15th of July.. He called my mother and said.'. .

Q The 15th of July?
| A Yes, sir, or éither £h§ 1l4th.

Q The 1l4th or 15th? |

A Yés, sir. It?was on aiSunday. He

called and my mother answered the phone. .-
Q Don't say what anyohe else told you,
just say what actually Mr. Brown:said to you.

A He wanted to speak to me. He wanted
to apologize for the way he acted. | |
| Q Just tell what Mr. Brown told you.
A | That is what-I»am telliné. He'wanted,.
to know how Sur baby}was doing. | |

Q He wanted to kn0w.wh§t?

—-24=
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: (TR.

L o MRS. C. CUSTIS - Direct . p, 29)
| —_

i a How our baby was doing. And it

2 i surprised me, because he wasn'to. « . | |
3 MR. LONG: I object,

4 your Honor. I would like some specification

5 ‘as to whether or noﬁ he uséd the terminology,_

K “our baby." |

17 A He did.

8 ‘\\\\$\\&M\\- . MR+—-HICKS+ _Nem£urtﬁif::;::?:Tw
9 ""‘questiqx_g. _Your mtngs/.a,t- Mr<Long.

10 - Thank you, Mr.
T .
‘13 CRQSS-EXAMINATION

14 Kaﬁhy Joan Custis
15 | BY MR. LONG: -

16 e Mre.—Custbis as—&t~M;ss~Bena§v;;;ezsﬁf
17 | Is that what youge-by_now? - A |
18 ,/’ab“ I do A;E: Imamersawgggtis because o
19 -e@iﬁ?ig;gjl "'.mw;ghmmm“Wm“-w_m;,w,_m;wH nmmi?:fffiﬁi;yJQ;;' ----
20 Q Mrs. Custis, isn'ﬁ'it a matter of |
21 fact that you and Randy lived in the trailer togetherjfor:  ?
22 leés than one month after you were married?’ j
23 A That is right. | §
24 - Q Isn't it true that after February of 3
25 1973, ‘that you and Randy never, at any tlme, lived togetherf;

_25_
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MRS. C. CUSTLS L Cross
under the same roof as husband and wife?

A I guess not.

Q Isn't it also true that during the
petiod of time that you and Randy were dating, that you.
never stayed out all night together? Is that true, or
is that not true?

| A I lived with my parents, I did not
stay with him all night, but we were -- we weren't legally
married. |

Q That is all I wanted to know, did
you -- whether or not you and Randy stayed together all
night. :

A ' What was the date again?

Q v~ During the period of time you were
dating, from approximately May oI {73 untii Novembere «

A We started dating in November of '72,
sire. | 7 | |

Q - I am talking about éfter he returned

from his trip to the Mediterranean, or wherever it was,

‘after you had « . .

A You are correct, we did noﬁ}liv§ 
together under the Same‘roof. v. | _T

Q You did not live togéther as husband
and wife and did not stay ‘out all night togethex? .

A No, I'did ndt.
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13
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Q In fact, after each and every one
of'tﬁose dates, he returned you to ybur parents' home, -
did he not?

A ' Yes, sir.

Q .Mfs. Custis, do you understand the
meaning of the word, "cohabitétion"?

A I think I do now.

Q Let me, with Mr. Hick's concurrence,

read to you from Ballentine's Law Dictionary. -- If Mr.
Hicks has no objections. |
MR. HICKS: ~ Your Honor,
the;e are several definitions of the
word, cohabit; and in the'Commonwealth
of Virginia, it is to havé se#ual
intercourse iliegally. That is the
definition from the Cbmmonwealth'of
'Vifginia; and I don't think thaﬁ a lay
person should be called upon . « «
WR. LONG: I will not

read from Ballentine's Law Dictionarye."

I will simply ask Mrs. Custis again,

and I will go by the wording of‘the statute --

BY MR. LONG:

Q Did you and Randy live together as -

husband and wife, under the same roof, fdrﬂall ten months

C-27-
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1 immediately prior to the time this child was born? A |

2 éimple YyesS, Or « o o '
3 | | A (ﬁg“bad‘sexual‘intefcougse,ifyy'we did;)
‘4 EE%t live togethegmaiimnigngawiy

5 MR. LONG: I ask that |
6 the Court strike, "We had sexual inter- i
7 course." That is not responsive to the

3 question, nor is it relevant. 1 asked for

9 a simple yes, or‘no, answer to the question.

10 COURT: ’ Ask if she

j1 knows what cohabit means in the light of

12 the statute law of Virginia.

13 Q ADo you understand to cohabit, as

14 | generally aCCeptéd, means to live together as husband and
15 [wife? |

16 A We did not then, the answer is, no.

17 Q Isn't it a fact that Randy never

{3 gave consent'to any physician, or'anylother person, excluding
19 |(yourself, who is éhargéd with the'responsibility.of securing
20 |information for the preparation of a birth record, that his

21 |name be used as the father of this childz .

22 A I obtained £from my 1awyer; infOrmation
23 |of what to do. | | | o :

24 Q ~ Randy never géve - - to your knowledge,
25 Randy never consented to having his name used as 'the father,
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1 did he?
2 A 'He hasn't done anything.
3 | ‘To eithe;.you, or the doctor, or
4 | anyone else? | | '
5 A No, he did not.
6 Q And to the best of your knowledge,
4 | he has never allowed by general course of conduct, the
8 common use of his surname by the child, has He?
9 A No, he has not.
io Q To the best of youf knowledge} has he_
I,v ever claimed'this child as his child on any”Statement; tax
12 return, or other:document filed and signed with any_iocal, .
13 statevor federal government, or any agency thereof?
14 A -~ I don't know that because I don't
15 see himo | R
16 | Q Isn't it true ﬁha; as far as you
17 | know, he has not? | | L
13T A . As far as I know, he could have done -
19 anythinge. ' .
20 | You have no knowledge?
21 A How can I-answer that truthfully,
sz because I don't know what ‘he does.
PP Q  You have no knowledge of him Going.
‘24 that? .
25 A I have no knowledgeief him doing it,

=29~




NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

'MRS. C. CUSTIS - Cross

(TR.p.
34)

10

1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

although he could have.

further questions, your Honor.

e

COURT s - Any further
qguestions? . P
" L ,«"/’
MR . HI CI(S H .:/,A_/‘”/’ No -
URT s ///j You may step
. P /’ :
» \\ P v
aside. >
. o ™~

4 -
MRS. EMMA BONNIVILLE,“called as

a witness on behalf of the CommoﬂWEQ}th,
. . .

.

being first duly sworn, testified as
follows: — | —
.DlRECT EXAMINATION.A
Emma Bonniville_
BY MR. HICKS:
Q - Please tell the Court your name
" and where you live. |
A Emma BonniVille; Route 2, Box 65,
Hayes. |
Q What relation are you to Cathy

Bonniville Custis} the Complainant in this casé?

A Sister-in-law.

MR+—LONG IT--have-no—-- =i o - o
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—Q- TR-What—way-is-that-sister=in=lawp ——

3

ten months prior to July 1lth of 1974, where did you live?

111v1ng -- where she is living.

\see Randolph Taylor Brown?

K
3

A Soacans A Y o an CEP=X oy e
L x3 WAL L L COCUTICL A PCIIC L 6 T

Q - And Mrs. Bonn1v1lle, where do you

llve in relationship to where Cathy Custis's parents llve?

A ‘_ Almost in the same yard.

Q | How far are the houses apart?

‘A About a hundred-foot, if it is that
muche. . | | |

Q 'Not over a hundred feet?

A 'No.

Q Do you know Randolph Taylor Brown?.

A Yes. —

Q T I ask you, during the period of

A Same address.

Q During that period of tlme where dld

Cathy Bonniville Custis llve?

A Wlth her mother where she has been

Q How often during thaﬁipériod of time
would you see Cathy Bonniville Custis?
A Every daye.
R Q How often during that perlod digd you

.

Ca ‘Well, he used to come down and get her

(TR.p.i
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1 just about every day, in the morning'someﬁime, and sometime
2 | in the afternoon. | |
3 Q  Did you.ever see anyone else come to
4 | get Cathy? |
5 A Like who? Whaﬁ do you mean?
6 Q ~Any other man during that peribd?
7 A No.
8 Q Did she have a car of her own during
"9 | that time? | |
Io: A No. I don't think she hardly left
11 the house} unless, you know, she went with Randy or one of usa
12 Q '-By one of us, who do yoh meah?
13 A :ohe of the family..
14 Q - One of her. . »
15 A Yes, me or her father, or somebody,
16 you Knowe : 5
17 | Q ' Were you in the home on the Sunday
‘18 | two or three days after £he child was born? ~ Did you visit
19 in the home during that period of time?
20 | A A Oh; yes. I carried.hér ﬁo the hospitay
21 | the day the baby was born. I visited her at the hospital.
22 | and I was home when she came from the hospital, at her
- 23 mother's. | | |
- 24 QV | Did she receive}any‘teleﬁhone calls
- 25 | | |
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A ' Yes. I am not sure who answered the
phone, her mother,~I think. I am not sure. Anyway, I
know she said, "I don't want to talk to him." And so the
phone rahg again,'gnd she answered it, and she said . . »
Q ' You can't say what she said. Do you
know who she was speéking to?
A .As far as I know, it was Randolph.
By the conversation. -- I could tell you what I heard
‘her say.
MR; HICKS: No, you can'‘t

"tell that. -- Your witness, Mr. Long.

COURT s - Thank—youz— -~ -

—Mr . Hicks+«—-Mr+—Longs : - o

CROSS-EXAMINATION

- Emma Bonniville

BY MR. LONG:

QT TTTTTIUAM T §6rry, I didn't get your full

sister-in-law? ; o *"f\

A " That is'right. _' Tl
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' MRS. E. BONNIVILLE - - Cross
& During this ten-month period that
Mr. Hicks hes just been referriﬁg to prior to the time
the child in thls case was born, I belleve you testified
that Cathy llved w1th her mother, is that not correct?
A - That is r1ght._

Q So would it be fair to say that

'she did not cohabit openly with Mr. Brown during_all_teh,

months immediately prior to the time the child was born? |

- Now, cohabit, I mean, live together as husband and wifee -

Do you understand my question?

A ‘They were living together as husband
and wife, yes. ' |
Q They were living together as-husband
and wife? |
| A Yes, they had a trailer somewhere.
Q You are confusing our time sequenEeb

here. I am talking about the ten monthe immediately prior
to the time the child was born.

A No, I don't think so.

Q _ In other words, during that time
period « o o | | |

A I know he was coming te see her.

Q | During that time periea, Cathy was

living with her parents, ahd he was living with his parents;f

isn't that correct?

=34~ .




NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. E. BONNIVILLE - Cross (Ts%ip'

i A I know she was with hers. Now, where

z' he was, I don't know. | ¢
3 Q You said that during this time period

4 you didn't see any other men come to visit Cathy, is that-

5 correct?

6 A ~ No.

7 Q How many hours a day did you watch

3 Cathy's house, or would it have been possible for somebody

9 to come there and you not have seen them?

10 A I think it is possible, but not

11 probable. | |

12 Q Do you work?

13 A No.

14 Q YQu are at the home all day long? .
15 A The majority of the time.

16 Q You said that Cathy did not own an

17 automobile. 1Isn't it a fact that whenever she would go out,

18 she would use her father's automobile?

19 A If she needed it, yes. Like go to E
20 the store. I have seen her wouldn't even leave to go to %
21 the store to get a loaf of bread, for fear that Randy would %
22 call. Now, whether it was fear -- I don't think fear would -
23 be it, she wduld want to be there. |

24 Q Please, that is not responsive to
25 the question. =-- Mrs. Bonniville, do you know whether or
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Randy? Do you have any bad feelings towards him?

not Randy has ever given permission to any physician, or any
other person charged with securing informaﬁion for medical
records at hospitals, that he be listed as the father of
this child? Do you know that? Whether or not he has ever
done that?

| A' No, I don'tvknow thate.

Q Do you know whether or not by a general
course of conduét‘in the community, he has allowed this child
to use his surname, that is, his last name?

‘ A - Yes, I think so. I think she does go
by Brown. -- Yes, in fact, her name is « o »

Q I am not talking about what her name
1s on the birth certificate; I am not talklng about what
Mrs. Custis may have chosen to put on the birth certlxlcate,

I am saying do you know that Randy personally allowed this
child in the community éo use his last name? That he ever
consénted to that or agreed to that?

A ‘ Not to my knowledge, no.

Q Do you know whether or not Randy has
ever claimed this child on any tax statement or ény tax |
return filed with any federal, state, or local office?

| | A | ':No, I know nothing about Randy's
personal life.

Q - How do you personally feel about
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A Weli, I can't say I have bad feelings
towards ‘him, but I don't like his conduct in this matter.

'Q You don't have much use for him, I
guess, do you? - - But yOu cer;ainly have f£ond feelings for
your sister-in-law, don't you?

A Certainlye.

e~ further questions.

REDIRECT EXAMINATION
Emma Bonﬂiville
BY MR. HICKS: |
Q Mrs. Bonniville, you said that they
did live together in a trailer at one time?
A Yese.
Q And that was prior to her coming

back to live with her mother?

A That is righte.
e < . . questions o e e
RECROSS-EXANENATION

Emma Bonniville

BY MR. LONG:

Q But that was back in December of 1972,

e MR g THONG 4 = e T~ RAN@ A= e

-37=
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:was it not, and January of 197372

A 19732 - -
Q So it was over a year before this
time period we are talking about?
_ A Well, he was going with Cathy just
about two years égo. |
Q ‘Two years before that?
A No, two years ago they were still
going together. - This is 1976. I know they were going

together in '74.

T OANIES -

\ - ] MR-—LEONGS T“hank“-yauv-'"""‘ m— g
N COURT : | ~ You may ﬂﬁwf”“

oy

M\SEep aside. ' ' ;_Mf

.,

-

~MRS. LINDA BONNIVILLE, called as

2/a/§itness on behalf of the Cbmmogyealth,

-,

DIRECT EXAMINATION

Linda Bonniville

BY MR. HICKS:

Q Please tell the Court your name and

where you livee.

-38-




NANCY F., READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS.L. BONNIVILLE - - Direct (T3
i A My name is Linda Bonniville, and I
2 live at Route 2, Hayes.
3 Q N And Mrs. Bonniville, are you related
4 by blood or marriage to the complaining witness here, Cathy
5 Bonniville Custis?
6 A ' .Yes, sir, I am her sister-in-law.
7 Q In WRALE - WRY R e oo o e e e
8 A ﬁell, Y uusbénd i-s-her—brothers -
9 Q Where do you live in regafd to the
10 | parents of your husband and Cathy?
11 - A "About three miles from their home.
12 Q - During the period of ten months
- 13 prior to July 11, 1974, where did you live in relationship
14 | to Mr. and Mrs. Bonniville, Sr.?
RH © A ~ The same place
‘,16_ Q ~~ And during that period of time, did
.'17 you visit in the home of Mr. and Mrs. Bonniville, Sr.,
Isz your husbagdfs parenis and also Cathy's parents?
“.19 | A Yes, sir, real often.
| 20 d How ofﬁen wbuld you;say?
21 A Oh, I guess about five days out of
22 the week.
23 | Q " And where was Cathy’Bonniville living
24 | at that time? . | | |
25 A She was living with her mother and
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father.

© ¥ DO

A

Do you know Randolph Taylor Brown?

Yes, sir.

How long have you known him?

I guess - - well, personally, since,

I guess, a couple of years ago. It is now a couple of years.

Q

During that period of ten months

prior to July 11, 1974, did you see Randolph Taylor Brown?

A

Q

A
there, sométime in-thé

Q

A

~in-law's house.

¥ O ¥ 0O P DO

Q

Yes; sire.

And where and when would you see him? .
Well, most every day that I would go
daye « o |
When you would go where?

When I would go down to my mother-

You would see him?

I would see him, or he had been there.

Where did you see him?
At the home.

Who was he with?

>4With Cathy.

During that period of time did you

‘ever see Cathy with any other man?

A

Q

NO, sira.

Would he and Cathy: leave together,
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1 go off together?

2 A : Yes, sir.

3 Q " And how often would you estimate a

4 week that you would see Mr. Brown?

5 | | A | Oh,.I guess I would see him about

6 thfee times a week there. -Maybevmore. But I would be sure
7 | to say three, I know. |

3 — MR+ HECKS+— e YOUL- Wi ENESE - L

9 M‘ o ‘:_COURT e ¢-Thank Myou . Mr.

10 —M;uaiea\e""" Mrv—TaORGw e e T

1R

12 | CROSS-EXAMI NATION

13 Linda Bonniville ‘

14 BY MR. LONG:

15 | Q Mrs. Bonniville, do you undéfs?and

16 what the word, cohabit, means? That means live‘togeﬁﬁer as’
‘17 | husband and wife. You understand that? | | |

18 A Yes, sir. |
19 Q Do YQu know whether or not, during. :
'zo all ten months prior to the time this child was born, %
21 Rahdy and Mrs. Custis lived togéther as husband and wife; |
22 | that is, that they cohabited together? Did they, in fact, i
23 cohabit together, live together as husband and wife; for |
24 all ten months prior to the time the baby wés born? -- I

25 don't mean déte, or see eéch other, I mean did they live
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together as husband and wife?

A You mean for a full ten months?
Q Yes?

A I don't know. I know he stayed there,
but I don't know if « . & |

Q what do you mean he stayed there? .
You mean, visited there?

| A You mean, not at her mother and

father's house? |

Q - - Did they live together as husband
and wife anywhere to the best of your knowjedge? |

A ' Yes, I didn't go to the traller, but

I understood they had a trailer,

Q You are confusing our time periode.
I am talking about the ten months immediately prior to the
time the baby was born. I am not talking about the'tine
they were first married?

A VOh, no.

Q For the ten months prlor to the time
the baby was born, did they live together as’ husband and w1fe?

A No, not in the same house.

Q That is what I mean. Do:you know
whether or not Randy has given consent to a. phys1c1an or
any other person charged with the respon51b111ty of securlng

birth record 1nformatlon, has he ever glven such person
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to this ten;month_period prior to the time the éhild was’

consent to have his name used on the birth certificate? Now,
I am not talking abéut Mrs. Custis, I am talking about the
doctor or anyone else charged with the preparation of birth
records at the hospital?

A Not that I know of.

Q Do you know whether or not he has
aliowed by a general course of conduct in the COmmunity the
common use of his surname, or last name, by the child?

A I don't know that either.

Q - Do you know whether or noﬁ he has
ever claiﬁed this child as his child on any statemenﬁ or
tax return with the state government, local governmeht,.ori
federal government or any agency? o o

| A I wouldn;t know that either.

Q Now, during this ten months -- back'

born, the same period Mr. Hicks was talkingfaboﬁt, isn't
it true that Whenever:Randy and Cathy wouidAgo 6ut on a
date, that he would always bring her home the séme night
as far as yéu know? You have no knowledge of their'ever :
staying out all night together, do you?
A 'No, not that I know of. |
Q So their procedure wéS'no differént;

froh any other people who Qould'be dating, they would go off

on a date and come back? -- I mean, there was nothing particularly

—-43=
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different about that from anybody eise; was there?

A No, I wouldn't say so.
Q Do you know Randy personally?
A - Yes, we went to school together. I

didn't know»him then, but he was in high schooi with me,
but I didn't know him until he started dating Cathy.

Q ‘Do you like him; or dislike him, or:
hqw do you feel about him? | |

A Well, I just - - I'am a-Christian
and I am supposed to love averybody, so I just go ahead and
love everybody. I don't like him, I don't hate him, or |
anythith

Q You certainly have fond feelings.

for your sister-in-law, Cathy?

‘the“COmménWéaifhYéméQ{aéﬁceo;

They haven‘h
come anywhere near’ Section 20-61.1 of the

Code. The evidence here, by stipulation

A Yes, I do.
— : ~—MR~—LONG s — »?hankaOHT““iff““;
‘ ‘”\\W\?\MMYery much. o a
| h MR, HICKS: .- That is the
COmmogygalthféﬁgéfaénce,ww -
K/ﬂfyw“”ﬂff "COURT: %&ﬁﬁhkuyou{
—_ e mickee | S
MR. LONG: T move €0 strike |
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‘and by testimony, has been clearly that
‘this was a bigamous marriage. Consequently
it is void under the statute, and void
means absolutely void ab initio, as if
it never existed; which, as far aé I can
determine, means the same as if the parties
were never married. They, certainly,.
according to the records of this Commonwealth,
- were never married. And if they are not
-married, then the only way the paternity
can be proved is under 20-6l.l. And I
have'gone_over this with each of the witnesses,
all fou:‘of the elements, and théirv
responses, one right after the other, have
been "No."' Commonwealth, or Céthy, have
come nowhere near proving a case under tﬁe
statute, havenit even reached a mere
" preponderance of the evidence, much less
beyond a reasonable doubt, which is what
the statute requires.
" And for that réason, I would A
ask that the Commonwealth's évidence be

stricken. It simply does not prove a case.

ANLIDM Th 3
N LX)

- ..,_..-_%-@___Long,,....-.-M;:,WH;Lck A ‘ ,,--WW-_-

WUUINVL e
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MR. HICKS: :  Your Honor,
Virginia is one of those sﬁates which, by‘
statute, provided that a child born of a
void mafriage is deemed to be legitimate;
and this has been reaffirméd by our

Supreme Court in the case of Henderson V.

Henderson, 187 Va. 121, which said that
even though the marriage was void, it did
not do away with the legitimacy of the
child, and'the obligations of the father
to support the child. Thaﬁ is the law of
this Commonwealth and that law has not been
changed. I would be the fi:st to admit
that if there had not been a marriage
ceremony, even though it turns out to ber
a void marriage ceremony betweeh these
parties, it would be a different circum-

stance here. But there was a marriage

ceremony, it has been stipuiated there was

a marriage with a license, and all; and eveh'
though that marriage was void, the issue
born of that.marriage is deemed under the
law to be legitimate, and there is an
obligation on the father to supﬁort ite.

COURT: Thank you,
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gentlemen.:
MR. LONG:  Your ‘Honor,

if I may speak for a couple of mlnutes in

rebuttal here, I would like to try to analyze

the application of the statute here, and

ask the Court to bear with me and follow

my analysiso.

COURT: | First of -all,

Mr. Long, you take the position before a

‘man can be held respon51ble for the support

of a Chlld, that, as'I understand, exclu51vely
he has to llve with her for ten months?
Is that what you are saying?

MR. LONG: : No, your Honor,

‘what I am saying is. . .

COURT: ' Or are you’
saying that is in addition to other
evidence?

MR. LONG: What I am

'saylng, your Honor, is tnat under the

statute, 20-61. l, in cases where parties

are not married, that either if a man

- admits before any court having jurisdiction
to try and dlspose of the same that he is

the father of the chlld, or’ that the
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by a court, shall nevertheleés,be'legitimateﬂ"

court finds that he has voluntarily
admitted paternity in writing -- none of
which has happened here -- or that if it
be shouh by other evidénce beyond
reasonable doubt thét he is the father,
et cetera, et cetera. The statute goes
on to say, "“Such other evidence shall be
limited to . « " So what I‘am saying,
your Hénor, is unless he has admitted

paternity in writing, the Commonwealth

- is confined to such other evidence as

is shown in paragraphs 1, 2, 3 and 4;
and I think the legal scholars would
glearly agree with that intefpretation
of the statute. I have never heard of
any other interpfetation of it.‘
May I continue} your Honér?é

‘COURT: Go Ahead.

MR. LONG: I would ask
the Court, first of all, if it would
follow me on a very brief anélysis here,
first of'all-by taking a looﬁ at 64.1-17.
That statute says, and I quote: "The issue

of marriages deemed null in iaw, or dissolved

—-48=
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That seems like a simple enough statute.
But I call the Court's attention to the
first words of the statute, "the issue
of." How do you know this child is £he
issue of this marriage? That is the very
first step you have got to determine
before you cén even raise the presumption
under the statuté.. And how ao you show
it? Well, since the parties are not
married, there is only one way you can.
show it{ and that is under the paternity
statute,:under 20-61.1, which says, and

I quote: T"Whenever in proceedings, et
cetera, concerning a child whose parents
are not married. . ." and that is what‘
we have here, a casethere the parents

are not married, they have never been

married under the law of this Commonwealth,

The statute makes it pretty clear that if
the parents are not married -- it makes it
very cleaf that if the parents are not
married, the Commonweaith has got to prove
the evidence under 20-61.l1 bhefore it can 
apply éhis presumptibn.

I would go next to the

-49-
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Henderson case, the case cited by
Mr. Hicks, and I would read fromvPage'l3
of the case, the Court's opinion, which
says, as follows: "In this case, the
parentage of the child is not in questione.
Both mother and father acknowledge him
as their son, and both claim the right
to his custod&."

Your Honor; that ie the only
kind of cases we have in this state as
e matter of record, cases where parentage'
is not in questionov And therein lies the
crucial distinction between that case and
this_case. In this case, 1t is very clearly
in question. 'Iﬁ is the only question .that
is presented to this court.

As I said befoie, to me, the

underlying reasoning for_the”prOmulgation:

by the legislature of 20-61.1 is clears

If you allow women, in cases where the
parties are not married, to 5ring in evidence
of sexual relations, then yoﬁ are putting |
an 1mp0551ble burden on the. man to try to

go out and find other men who have had

sexual relations with this_wbman to try to
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offset it. And I am confiden£ that that
is what led the legislature to promulgate

this statute, to keep from putting such

an impossible burden upon the Defendant.

Your Honor, I would submit

to the Court that even a cursory reading

of these statutes, that is, 64.1-7, 20-6l.1,

~ and the Henderson case, make it abundantly

clear that in a case where the parties are
nét married -- and I reiterate again that
void equals not married, void is the

same as . ; .

COURT : Mr. Long, even
though these parties were mairied, and say
the marriage is void, was it:evef declared
void by a court of law?

MR. LONG: it doesn't havé

to by the statute.

COURT: I realize that,
but has it ever been? _
MR. LONG: No, sir, your

Honor, it has not. Of course, I am sure

the Court is aware that that is not required
under the statute. |

}COURT: R I am aware of that.
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MR. LONG: But reading

these two statutes along with the Henderson

‘case, in a case where the parentage is in

question, is contested, the Commonwealth
can't rely on-ﬁhis preSumption, it has to
prove the very first words of the statuté,
"the issue of a marriageo" AWell, how do
we Kknow ﬁhat this child is an issue of this

marriage, this jointure of this man and this

woman? How do'we know that it is an issue?

The only we can prove it, since the parties
areﬁ't married, is to go back to 20-6l.l.
The Cdmmonwealth can't rely on this.

There are no cases —- this is a
case of first impression is what I am trying
to say. But all the cases of record are
cases where parentage was not in question.

Now, to me, it is wvery
ihportant that the Court in the Henderson
case, which is the leading case interpreting
these statutes, laid it out Very clearly

in its opinion, "In this case the parentage

of the child is not in questionoﬂ To me

the implication there is perfectly clear,

if the parentage was in question, the Court
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would have reached a different result.
I think that is very clear; otherwise, -
why would the Court have gone to the
trouble to put that in its opinion?

And accordingly, I ask that
the Commonwealth's evidence be stricken,

because I say all this is a rather

circuitous argument, but nevertheless

it takes us back to 20-6l.l. We are
confined to five elements of proof
contained in that statute; that is,

a voluntary admission, under oath, or

in the alternative, or in_aédition thereto,

any of the evidence in paragraphs 1, 2,
3 and 4; and the Commonwealth has not

presented one iota of evidence under that

statute, and accordingly I move that the

case be dismissed and the Cdmmonwealth‘é
evidénée be stricken. i .
COURT: ﬁhank you,
Gentleﬁen at the Bar, for yoﬁr sﬁatements.
Of céurse we d; have thel
statute heretofore discussed;by'éounéel
at the Bar, the issue 6f a'véid marriage .

- \
is nevertheless deemed legitimate if it
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is issue of that marriége.

We have, up to.this time,‘
evidence to show that these parties were
married. We have evidencerto show the
relationship of thesebparties. They
lived:in a trailer together for some
timé. They had been seeing each other
off and on at the parents'.home, sometimes
£rom 8:00 or 10:00 in the morning, until
12:00 at night; going places together;
shé had seen no other man during that time;
dﬁring.the time that she was pregnant, she

received two endearing letters from the

accused here today. Based upon all of those

facts brought forth, the ééﬁ%giéiégquéé?

Ehe motion.]

Next witness, Mr. Long.

'MR. LONG: Well, I would

sk Ehe COUrE to pleass note my exceptioq)

v ﬁqithémrulihg: We have no evidence to put

on at this time. We rest.

MR. HICKS: _ &our.Honor, I
would like to call the Courtﬁs-attéhtion
that the witness was summonsed by the

Defendant, and the Defendant @id not choose
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to offer that witness, so i# is.presumed
that that witness could not offer any
testimony beneficial to the Defendant.
COURT: Well, gentlemen,
any further argument either of you wish
to make for the record before the Court
rules?
MR. HICKS: v - I would just

to state further from the Henderson case

which gives a great history on this statute .

of presumption; and the fact that in that
case, it cites older case law in Virginia
where the Court says, in the case -- the

first case was that Stones v. Keeling,

9 Va. 143, where it was held that the

issue of a bigamous marriage might inherit

from his father. Judge Tucker therein Said,

"The law ought to receive tﬁe most liberal
constrﬁction, that it.was,thé sense of the
legislature that the turpitude or guilt
of the marrlage shall not break upon the
heads of thelr 1nnocent o:csprlng.

_ There is nothing that our
légiélature, or our courts, from'this 1804

case doWn-to the preéent, ha&e said tha; in
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any way takes away takes away from that,
and they have affirmed it every time it
has come before ite.

COURT : Mr. Long?

MR. LONG: : Your Honor, just
one or two other points. i think that even
if the Court found that 64.1-7 had an
application in this type of casé, I don't
think it could find that it would have

applied if the marriage relationship had

terminated. And in this case it had. There

is no evidence that these parties had a
maritai relationship of any sort after
February of 1973. They acknowledged living
together for one month after the marriage
in Isle of Wight County in a trailer; put
they never lived together after that. That
was faf, far, before this thing happened;
far before she became pregnant, well in
excess of a vear.

And I would, if I may, cite

one other case to the Court,“whichvis

Toler v. Jakwood Smokelesgss Coal Corporation,
173 Va. 425, which states that since a

bigamous marriage is abSolutle‘void without
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any legal process, "The parties to a
bigamous marriage are never considered

married." Your Honor, I think that is

important in this decision. I think it

~has its place in the scheme of this case,

that the parties are never considered
mar;ied.

COURT': We are dealing
with issue here, Mr. Longe.

MR. LONG: : Yes, sir, I
am'going to get to that. I have one more
éoint to bring to the Court's attentione.

COURT : All right.

MR. LONG: Under the

case law of Henderson v. Henderson,

64.1-7 does not affect the question of
paternity, but would merely ;egitimate
the admitted -- and I emphasize the
word "admitted," -~ child of a bigamous
mafriage, who would oﬁherwisé be
illegitimate. |

I would submit, your Honor, -

the section has no applicatidn in a case

in which paternity is denied, since

©64.1-7 does in no way affect the rights of

A

61) .
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the parties, but affects only the right
of the child; it does not in any way
affect the rights of the husband or»the
wife, it affects only the rights of the
child. So, for that reason, your Honor,
I would submit that 64.1-7 has no
application.

I am not going through all

my other arguments again, the Court has

| heafd them already.

COURT: - Thank you,
Gentlemen at the Bar; for your statements.
Gentlemen, this case, as

you know, is an appeal from the Juvenile

and Domestic Relations Court, and therefore

it is a chancery cause, and we have proceeded

on the chancery side of therdocket, although

it is-in the name of the Commonwealth; and '?

in the Order of Judge Feild, it states:

"The Court finds the Defendant guilty as

charged and hereby orders him to pay thrcugﬁ
the Court for the support of his dependent '
shown on the Petition, the aﬁount of Twehtyz‘

five Dollars per week, with payments due on

Friday of each week, commencing August 29, 1975,

62--63)
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and continuing until'further‘order of
this Court; of which Twenty Dollars is
to apply toward current support, and Five

Dollars is to apply to the balance due

"on the original amount of'$868.75 for

- medical expenses. Enter this Order.

August 20, 1975. Herbert I.Feilda,
Juvenile and Domestic Relations Judge."
Gentlemen at the Bar, the

_cOurﬁ has had no evidence on that, and

is not advised whether those payments have

¥ . .
been kept up; but by this Decree, by this
Order, which you Gentlemen at the Bar will
have to prepare since it is a chancery

cause, the Court would'reaffirm the

. decision of the Juvenile Court, and would

ask that that be incorporated in the

Decreec.

NG

.
. . . : ) e
submit this is not a chancery cause, it is
riminal cause which usually 1s considered

- .
ncery side of the

- . : . 0 :
is a~trial of a criminal
Ce . : ‘\‘\‘\\

-

~

COURT: - ‘That is correct,

.
S

THNS LVL‘U s . “""“T"Y‘Gu‘r - ‘HQHQI"["'"I‘"""““"'-::7‘

64)
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VIRGINIA: 1IN THE CIRCUIT COURT OF GLOUCéSTER COUNTY
- AN 16376
COMIMONWEALTH OF VIRGINIA, ex rel '
KATHY JOAN CUSTIS

v. R * ORDER

RANDOLPH TAYLOR BROWN

This matter came on the 5th day of Januafy, 1976; to be heard
upon the appeal from the Juvenile and Domestic Relations District Court
for the County of Gloucester and was heard on evidence ore tenus presented
on behalf of the Commonwealth, no evidence having been presented on behalf
of the defendant. ‘ |

| And the Court finds that the defendant and Kathy Joan Bonniville
Custis were married on December 29, 1972, and that said marriage was a void
marriage. but there was born of said marriage a female infant child to
Kathy Joan Bonniville Custis on July 11, 1974, at Riverside Hospital in-
Newiport News, Virginia., The Court finds that a qhild born of said V§1d
marriage, under the provisfons of Section 64.1~7 of the Code of Virginia,
s deemed to be legitimate, and therefore, there is an obligation on the
part of the defendant to support said child. The Couft doth further ORDER
the defendant to pay support in the amount of TNENTY-FIVE:DOLLARS-(525.00)
per week to Kathy Joan Bonniville Custis, of which $20.00 shall be for
current support and $5.00 shall be for paynent of or feimﬁursement for
medical expenses 1ncurreu by Kathy Joan Bonniville Custis in the prenata]

care and delivery of safd child, to which rule of the Court the defendant

doth note his exception.

I ask for this:
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| /s/ Harry A, Morris, Jr.
Commonwealth's Attorney

§ Seen and'objected°t6:

L ggz R, Bruce Long
a Counsel tor derenaant

E ENTER this 26 ___ day of January, 1976. -

/[s/ John E, DeHardit » JUDGE,
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VIRGINIA: 1IN THE CIRCUIT COURT OF GLOUCESTER COUNTY
COMMONWEALTH OF VIRGINIA, 25 rel
KATHY JOAN CUSTIS
V.
RANDOLPH TAYLOR BROWN
NOTICE OF APPEAL AND ASSIGNMENT OF ERROR

PURSUANT TO RULE 5:6 OF RULES OF SUPREME
COURT OF VIRGINIA

Now comes petitioner, Randolph Taylor Brown, by counsél,j 
and files notice of appeal from the final order herein
entered by The Honorable John E. DeHardit in the Circuit
Court for Gloucester County; Virginia; and assignment of‘
error, pursuant to Rule 5:6:of the Supreﬁe Court of Virginia.

Petitioner respectfully assigns the following as érror: 

(1) That the defendanf's motion tozstrike at the con-
clusioh of the Commonwealth's case should have been granted.

(2) The Commonwealth's Exhibits 1 and 2, letters,
should not have been admitted into evidence. V

(3) That evidence of sexual relations between the
parties should not have been admitted into evidence.

(4) That the Court relied on a presumption which did
not exist as a métter of law and as a matter of evidence, -
to-wit: Section 64.1-7 of the Code of Virginia (1950), as -
amended.

KR KK

(7) That the Commonwealth failed to prove paternity

and any obligation of support on your petitioner.
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Petitioner states that a transcript of this matter will
be fﬁled in the Office of the Clerk as required'by Rule 5:9
of Rules of the Supreme Court of Virginia. |
| Respectfully sﬁbmifted,
RANDOLPH TAYLOR BRCWN

BY /s/ R. Bruce Long

/s/ R. Bruce Long
Of Counsel
R. Bruce Long
J. Edgar Pointer, Jr.
Attorney at Law
Gloucester, Virginia 23061

I hereby certify that a copy of the foregoing pleading
was mailed to Harry A. Morris, Jr., Gloucester, Virginia,
Attorney for the Commonwealth; and C. F. Hicks, Gloucester,
Virginia, counsel for Kathy Joan Custis, this 30 day of
January, 1976. ‘ '

/s/ R. Bruce Long
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