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.'
COMMONWEALTH OF VIRGINIA:
In the Juvenile and Domestic Relations Court of the
County of Gloucester

THE COMMONWEALTH OF VIRGINIA, ~ ~ reI, of

Kathy Joan Custis

Randolph Taylor Brown

vs.

Route 2, Box 65
Hayes, Virginia

Bena, Virginia

Complainant

Defendant

To the Honorable Herbert I. L. Feild, Judge of said Court:

Your petitioner, Kathy Joan Custis, respectfully
represents:

****
2. That on or about the day of , 19__.__ ,

the said defendant did, without just cause, desert and
willfully neglect and refuse and fail to provide for the
support and maintenance of his said wife,

****
and the following female children under the age of seven-
teen years, to-wit:
Kimberly Joan Brown, Born July 11, 1974

****
3. That Your Honor has jurisdiction in the premises

Sec. 20-61, Va. Code, 1950, as amended in 1954 by reason
of the fact:

****
b. That such child or children are now living in

Gloucester in necessitous condition and have remained
therein in such condition with the knowledge and acquies~
cence of said defendant; or

c. That the defendant is now, and may be found,
living in Gloucester.

The facts and circumstances of the case are as4.
follows:

the complainant
held responsible for
child, Kimberly Joan

wishes the father of the child, to be
the medical bills and expenses of the
Brown.
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WHEREFORE, Your petitioner prays that proper process
may issue; that the Court may make all proper and necessary
inquiries into the matters herein set forth and enter such
judgment or orders in the premises as to the Court may seem
meet; and your petitioner will ever pray, etc.

/s/ Kathy Joan Custis

COMMONWEALTH OF VIRGINIA, to-wit:

Route 2, Box 65
Hayes, Virginia 23072

This day personally appeared before. me, Cheryl L.
Grimes, -Clerk, Clerk of the Court - a Notary Public - in
and for the County and State aforesaid, the above-named
petitioner who, upon being duly sworn makes oath that the
facts stated in the foregoing petition are true to the best
of his knowledge, information and belief._

Given under my hand this 31st day of July, 1975.

/s/ Cheryl L. Grimes
Clerk of the Court
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Docket Number: G 400 D

VIRGINIA:

IN THE JUVENILE AND DOMESTIC RELATIONS DISTRICT COURTFOR THE COUNTY OF GLOUCESTER

In Re: Commonwealth ex. rel.
Kathy Joan Custis---

v. Randolph Taylor Brown

This day came Kathy Joan Custis on a peition charging
non-support under Section 20-61 of the Code of Virginia, 1950,
as amended, and came also Randolph Taylor Brown.

UP9n hearing the evidence the Court finds the defendent
guilty of the charge and hereby orders him to pay through this
Court for the support of his dependents shown on the petition,
the amount of $25.00 per week, the payments due on Friday of
each week, commenriing August 29, 1975, and continuing until
further order of this Court, of which $20.00 is to apply to
current support and $5.00 is to apply to the balance due on the
original amount of $868.75, for medical expenses.
ENTER THIS: August 20, 1975.

I. L. Feild, Judge
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1975.

I. L. Feild, Judge
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! (TR.
I p.9 )

• •

Yes, siro

The second matter

MR. LONG:

MR. MORRIS:

Would the Cour allow me to speak with Mr.
/ '\
timeo\\

\

CO RT: \\
\
",(At this ti~ Mr.,

Morris and Mr. Hick\\~Onferred.)
\.I am ready to
\,

\,

All ri~.
\\

\
Thank you" ~

"
'\

\
\\

Hicks

CO
Statement by Mr. Long

MR. LONG:

Honor. Again I apologize •

even appointed, it was
Commonwealth to

~sel is more than adequate for the case.
How~r, I can see the tec problem.

'\,COURT: Yes, sir, I think
.\,

\

it is you'r,duty, though you may not
\

do anything 'but jus, be present.
'\

"MR. MO~: All right, sir.'
'\

that where counsel has been

have always been taken care of
say always, but it has been my

position is" of course,'that these matters

/
/

,••,~oceed, your Honor.

I M_ COURT:
/ Mr. Long?

I

;/

NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

1
2

3

4

5
6
7

'8

9

10
11
l2
13
14
15
16
17
18
19
20
21
22
23
24 //

25
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virginia.

was married to Allen Bruce Custis on

I, I,

Virginia, in
You may, Mr. Long.

MR. LONG:
COURT:

of matrimony from Allen Bruce Custis by
decree of the Circuit Court of Gloucester

(3) Cathy Joan Bonniville
Custis was granb3d a divorce from the bond

County, on September 4,1973, which decree.
is recorded in the Clerk I s Office of said,

August 24,. 1968, in Gloucester County,

(2) cathy Joan Bonniville

Court in Chancery Order Book 20, page 252.

the Circuit Court of Gloucester County.
The par.ties hereto, ,by counsel, do agree
and stipulate to the following facts:

(1) cathy Joan Bonniville

the record.

that Mr. Hicks and I have agreed to. With
read into the record a stipulation of fact

CUstis was married to Randolph Taylor Brown
on December 29, 1972, in' pasquotank County,

,North carolina ••

your permission, I ,will read that into

I would like to attend to would be to

NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VlilGINIA

1,

1
-\

I
2 I

I
~

4

5

6

7

S I
l.

9

10

11

12

13

14

15

16

17

18

19

20

. 21

22

23

24

25



NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

"S0 stipulated this 5th day
of January,. 1976."

That was agreed to and
stipulated by Mr. Hicks and myself.

COURT:
Mr. Long.

MR. LONG:

Thank you,

Your Honor,
inasmuch as those facts are stipulated,
I would ask, or move, pursuant to 8-264
of the Code.of virginia, that the Court
take judicial notice of Section 20-43
of the Code of Virginia, and its operation
on this set of facts; that is, that the
marriage of. Cathy Joan Bonniville and
Randolph Taylor Brown on December 29, 1972,
was absolutely void, as provided by
Section 20-43 of the Code. lam asking
the Court to take judicial notice of that
code section. i

that is proper for argument •.

you can take judicial notice of that code
section. I think that is a matter of law,

COURT:
MR. HICKS:

MR. LONG:

I.

-7-
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NANCY 1'. READ
SHORTHAND REPORUR
HAMPTON, VIRGINIA

2

\

1T,.fifi .') ,
---~r-------...,.--------~-----------........;F

1 I Section 8-264 of the Code provides t1:lat I'
the Court shall, upon request, take I
judicial notice of the statute.

4 COURT: The Court is

5 supposed to take judicial notice of all
'6 legal statutes of the state.

7

8

9

the first witness, gentlemen. -----1
I

10, '

11

12' , _~st duly sworn,
13 r~' "f,ollO'v(s:

14

15 DIRECT EXAMINATION

.. d as

16 Kathy Joan Custis

17 BY MR. HI CKS:

18

19

Q

A

Please tell the court your name.
Cathy CUstis.

20 o Your age?

21 A
,':Twenty-six.

22

23

24

o
A

o

And where do you live,?
Route 2, Box 65, Hayes; Virginia.
Are you the person who was married

25 to Randolph llrown in December of 1972 in Nor~h Carolina?

-8-
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NANCY F. ReAD
SHORTHAND REPORTER
HAMPTON, VIRGINIA

A

MRS. C. CUSTIS

Yes, sir.

D1rect
. I,

I
I
i (TR.
I ~ ":l)!p. J._,,

2 Q And is it true that at that tim~ you
3 had not gotten your final divorce from Mr. Custis?
4

s

A

Q

Yes, sir.
Did you and Randolph Brown live

6 together after that marriage?
7

a

A

Q

A

Yes, sir.
And where did you live?
We lived with his aunt for three

10 weeks. Then we moved to Chesapeake for a couple of \'leeks.
11 Then I moved back.to my parents.

12 Q Now, from July of 1973 until August
13 of 1974~ were you staying with your parents?

20

21

22.

23

24

25

A
Q-

A
Q

A

0

1974?
A

Q

sex of the child?
A

1974.

I

Yes, sir.
What date and what was the name and

Kimberly Joan Brown, girl, July 11,

.••9-
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NANCY f. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

I

I
!
i
I

.\ (TR.MRS. C. CUSTIS Direct .p. 14 )---'---------1-- ....-
1 0 Mrs. Custis, from July of 1973
2 until July of 1974" did you have sexual relations with any
3 man?
4 MR. LONG: I object to

5

6

7

8

that question, your Honori~andI object
to it for several reasons, if the Court
will permit me to go through my analysis
here.

9

10

11

12

13

14

Section 20-43 of the Code
says that a bigamous marriage is
absolutely void; and I submit to the
Court that the use of the term, lIabsolutely,lI
in that statute is for emphasis. Why else
would it be there?

I, .

1

I

15 Ballentine's Law Dictionary •••

16

17

18

COURT:
deny that, Mr. Long.

MR. LONG:

The Court doesn!t

NO, sir, but

19 I would like to have these matters in the

20

21

22

23

record.
COURT:

you to put them.
MR. LONG:

I will allow'

Ballentine's

I

i
I
I . i

!

24

25

Law Dictionary, page 1348, defines void
as: IIConstitutinga nullity. l3indingon

-10-
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1

2

NANCY f. Ri:AO
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. C..• CUSTIS

neither party, and not subject to
ratification. II

Direct
:(TR. p.
::5 )
I

i
I

3

4

5

6

7

8

9

10

11

12

13

i4

i5

16

17

18

19

20

21

22

23

And the same dictionary,.
page 1349, defines a void marriage as:
IIAmarriage absolutely. prohibited by
law and not subject to ratification.
A marriage which is expressly declared
a nullity ab initio by statute.

I submit, your Honor, that
since we have a marriage here that is
void, and not voidable, and I draw
that distinction to the attention of the
Court, that it isn1t a void marriage
it is the same as if the parties were
never married. Which means that before
the Commonwealth can go forward in this
case, it has to prove paternity; and
in order to prove paternity, it has got
to prove it under the elements of 20-61.1
of the Code. And I submit to the Court
that evidence of sexual relations between
the parties is not part of that code
section;. and consequently is not relevant

I
I
I
I
I

I
I
I
I
I

and should not be admissibleo24

25 .COURT:

-11-
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as .to who is the father of the child;

with. So if the marriage is void at the
we have presumed, are not married to begin

Direct

That is correct,

Title 20-61.1,

I am sorry,.

MR. LONG:

-12.:.

COURT:

MR. LONG:

MRS. C. CUSTIS

alternative there.

then he should be responsible for the
support of the childo'" That is the third

be shown by other evidence beyond a reasonable
doubt that he is the father of the child,

sure .exactly what you are referring to.

part of that section, whereas the' parties,

or the third provision there: lI'Or,if it:.

beginning, then we step into the third

your Honor, you lost me then. I am not

sustain the objection on the basis that
the question is a leading question.
However, it is relevant under Title 61.1

.' ',' _. ',' ..- ,,- ...._--- .._------'._ ...._-_.__ .. _., ...:._---- .... -----,,'as ~dge- Feild has s~own in h~s order in ,
~accordance-'-wr~nt?at--'se-?tfon,llluponhearing
the evidence, the Court finds the Defendant

...-----""(gui1tYJof the charge.1I And before the
Defendant can be found guilty, you have
to prove that he is the agent.

I NANCY F. READ
SHORTHAND REPORTER

I
HAMPTON, VIRGINIA

IIl-
2

3

4

5

is

7

8

9

10

11

12

13

14

15

16

17

18

19

20 .

21
22

23

24

25



1

2

NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

Ir MRS.C. CUSTIS Direct

your Honor, but it says•••
COURT: That is the

\
I

I .
1'(TR.p~
I 17)

I
3 one under which we are here today.
4 MR. LONG: If I may, if
5

6

the Court will read down to the next
paragraph, it goes on to say: "Such other

7 evidence that the man should be responsible
.8

9

for the support of the child shall be
limited to the following evid.ence." It

JulYI 1974, did you have sexual intercourse with any ma~,
o Mrs. Custis, from July of 19731, until

am making here, your Honor, in a paternity
proceeding, which is what this boils down

not admissible. I think the statute is

• •
The point I

Very clear,.indeed.
Mr. Hick$, ICOURT:

MR. LONG:

very clear on that point.

r~word your questionr please.

to, the evidence of sexual relations
between the parties is not relevant and

does not say it may,.it says it shall.
It i s ~aridato-rY;-n?~,...~f~f~~o-ri.7..

COURT: Well, what.

BY MR. HICKS:

11

10

12
13

14
is
16
17
18

19

20
21
22
23
.24

,I 25

-13-



NANCY F. READ
SHORTHAND RIi:'ORTER
HAMPTON, VIRGINIA

,I
i
I+1 I or men?,

2 I
3

4

5

'MRS. C. CUSTIS

MR. LONG:
mr the same reason.

COURT:
whom.

MR. HICKS:

Direct

Objection

Ask her with

I am asking

i,
i
I

i(TR.P.
,\ 18) _I

I I

I

7

a
9

10

11

,if she had any, and then, if so, with
whom 0

MR. LONG: I object for
the 'same reason. It is not relevant.

course with any man, or men, from July, 1973, until July,
o Did you have sex relations, inter-

12 BY MR. HICKS:

13

. 14

15 . MR. LONG: Your Honor, is
16

17

19

:20

21

the Court overruling my objection on that
point?

COURT: (I..-~.~....?.ve~~~tf.~
ersar€""" and-sustaini~~,?~r't~J If she answers
the question that she hasn't had any,
aren't we through here today?

22 MR. LONG: Your Honor, I

23

24

25

don't think that that question should even
be before the Court in the first place;
and that is the substance of my objection.

-14-
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is what the statute sayso I can't und.erstano

-15-

relations, your Honor. Cohabiting

I would ask that the Court.rule on it.

I

I
I

I

I
I
I
I
i
I

I
I
! (Tr.
i p•.i~
I
I
I

I

. 1
i

.j
--~--_.._ ..

I.
I

Direct

Yes, sir. That

You mean before

That they

That is the

By complying

How is that?

Well, how is

Well, how is

MR. LONG:

COURT:

~. LONG:

MR. LONG:

COURT:

COURT:

MR. LONG:

COURT:

l.ffi.S. C. CUSTI S

the Court's reluctance to apply the statute

than one ~ingle act?

means living together, as I understand
it. Or that Mr. Brown. • 0

cohabited-openly during all ten months.
There is nothing there about sexual

you can prove a man is the father of a
child, he has to live with the wife other

only way that she can prove it.

that, Mro Long?

with sub-paragraphs 1, 2, 3, and 4, of
20-61.1 of the Code.

she going to prove that this man is the
father of the child?

NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGiNIA

1

2

.•
.:lo

4

5

6

.7
"" ..

8

9

10

11

12

13

i4

15

16

17

is

19

20

21

22

23

24

25

I



1

2

NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

",

MRS. C. C-uSTIS

as it is clearly written.
COURT:

Direct

You mean if they

I

:(TR. p. ~
I 20)

3

4

s
6

just had one act and the man is the father,
though, they had not lived together as man
and wife, he wouldn't be responsible for
the support of the child?

7 MR. LONG: That is what

8

9

10

11

12

13

15

i6

18

21

the statute says. I think there is a very
clear-cut legislative purpose behind this
act1 otherwise every woman in the world who
gets herself pregnant'wants to come into
court and pin that pregnancy on some man.
So she goes to court, to Juvenile Court,
and files a petition. And if we were to
allow in evidence of sexual relations with
the Defendant or any other person, it would
put an impossible burden on the Defendant.
He has got to go out and find every other
man with which this petitioner has had
relations, over an indefinite period of

time.

22 COURT: .Rewor.d.the

23

24

25

question and ask with whom she has cohabited,
. .~

• ".1

.,':'

if anyone.

-16-

I
1.__
i
I
I



NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. C. CUSTIS Direct
(TR.p ••
21)

BY MR. HICKS: .
o Mrs. Custis, for a period of ten

3 months prior to the birth of your child, did you cohabit
4 with any man?
5 A NO, sir, because I didn't see Randy.
6 I saw him when I was four months pregnant, was the last time.
7 - - - Well, part - - you are talking about July 173. • •

a o Until July, 174?

9 A No one until Randy, until January of
10 '74 when I stopped seeing him.

11 o As I understand, from July, '73, until
12 January, 174, you did cohabit with a man?

13 A Yes, sir, Randy Brown.

i4 MR. LONG: Your Honor, I.

15 am not sure she even understands • • •

16 A I do understand the question.

17 MR. LONG: The meaning of

18 the word, "cohabi'c. II That means to live

19 together as husband and wife under the

20 same roof.

21 COURT: All right, Mr.

22 Hicks,. would you qualify that, also.

I
!
I

wha~
i
-i-.----.. I .

Tell the Courtwould you explain?o

A
_'~--'-----'--V-' '. .~--_.~.,..~...,-~..:..-...- ....-[We didn 1t ..1J.ve""t:.-oge"tner, sir, but w61

~, .•.•..• _".-." .•.•••. .h.' J." •... ,_.....,~: .•• ; .. -.,.-." ••..••'!jot.••..•••.•••• ,;, "', •••• - .• :~;

iWere--see'ing~eachothe-r-:•......~" ....' ." ....•.:....•.... -. '" .....•,.. ', .... ,.~."-_... ,---.~_.,~

25

2i

-17-



NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. C. CUSTIS Direct

. !

i(TR.P.
t. " '»,.;. •..

1 relationship you had with Randy Brown?
2 A ~e.E~~,...~~~l~l<;.~.3:~P.i! but we were
3 not living as man and Wife.

Hicks, ask her what she did during those

4

5

6

7

8

9 BY MR. HICKS;

months.

MR. LONG:

COURT:
That is not. • •
All right, Mr.

10 o What did you do during the months of
11 July of 1973 until January of 1974 with Mr. Randy Brown?
12 A Well, from July, '73, until January
13 of' 74, that is when we stopped seeing each other, we saw
14 each other practi cally every day, (a.~,~.~~:c;~,a....?~"e,~_~:?-~,~"
15 'r~ai~2~~]
16 MR. LONG: I object, and
1'1

18

19

ask the Court to strike, "And we did have
sexual relations." It i,snot relevant,
again, your Honor, under this code section.

I
I
I
I

20 COURT; Well, the word,

21

22

24

"Cohabit,'" is a broad term, and could include'
that. She said she saw him ~very day. What
did she do, where did they go, and what-
have-you.

25 o Tell the Court exact~ywhat you and

-18-
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NANCY F. READ
SHORTHAND REPORTER
HAMPTON, V.IRGINIA

MRS. C. CUSTIS Direct

.j

~(TR.
I -"; '.; \
I .12.!'::.:::'L.
I

12:00 at night. Sometimes earlier, sometimes later.
~', ----.-G--.--.--D-id- ..~ •...._Br.own.~what.__was_Mr_.~~~~.::.!-.:S.=-l---_.----_..:_-~_..._.- ---_ ...--._---~---_.._--
occupation at this time7~=-c::~-::::::-=------- .'-"-. --.•... - -- ...

-- .-' --===A---------.Re--wa-s--4..n--t.he--Navy ..••-------- ....-- ~.:~~:.:~-=....~::::::;,:.".,,-

o Did Mr. Brown, in January of 1974,
write you any letters?

1

.2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17 ,,'

18

19

20

21

22

23

24

25

Mr. Brown did,.what you did, and where you went, and where
you would see each other.

A We 'Would go to the movies, but most
of the time" we went to his mother's house, and we just
watched T.V. and junk -- nothing important.

o Were you with any other man during'
this period of.time?

A .No.tI wasn't.
o When you were with him, how long a

period of time would you stay with him?
A Well, if he wasn't working, some

days.,from about 8:30 or 9:00 in the morning, until 12:00
at night. If he was working, from5:00'in the evening until

A Yes, sir.
o I hand you.,and ask you if these are

letters you received from him?
A Yes, sir.,they are.
o Would you show them to Mr. Long,

please.

-19-
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1

4

5

NANCY F. READ
SHORTHAND REPORTER
HAMPiON, VIRGINIA

Iv'.lRS•. C. CU STI S

MR. HICKS:

Direct

Your Honor,

i(T~.~.
. 2::..1_

- "-1 -
I
I

6

7

8

9

10

we would offer these.in evidence.
MR. LONG: Cr. pbj~ct..~J

~~~~_j-s-nothi~g-:-~n~.~]1~s.e-~~~tte.r:~~-t~aj
C!~~~a~-see'-tha'-t~i!~!eYe~aij~'~u~~~~__~h~-D
,_ _ _... .. "-"'1
C2.9.,g.~.,...s.e_ction • .-J

11

12

13

COURT:

letters.
MR. HICKS:

What are the

These are the
14

15

16

17

letters we offer just to show the [stee~J
and the telciEfOh in which Mr •.Brown held

~ ' J .

this lady at this time. This was in
January, 1974.

nowhere in the code section, and I submit
IS

19

MR. LONG: Your Honor, \ I
I .j

20

21

22

23

24

25

I

we have to follow that code section, does
it say anything about esteem that one party
feels for the other. That is all mighty
well and proper, t?,:t:Lt.i~. n~t .~~is~~b~~
evidence under the code section. 20-61.1
is a very clear-cut evidentiary procedure

-20-
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NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. C. CUSTIS Direct (TR.p.
25) .

o~tlined in that code sectionl and I

in addition thereto.1I There is the sentence

Court shall believe beyond a reasonable

But in the very

What do you

That's evidence
II• • • •

But that doesn'tII• •

MR. LONG:

COURT:

cqURT:

shall be limited.
in addition -- it says, IISuchother evidence ,.,

restrict the first paragraph as to what the
Court has got to find. ,This doesn't preclude
circumstantial evidence comipg in under
our constitution. Doesn't the Commonwealth

next sentence, it says.:'"IISUch other
eviaence shall be 'limited to evidence of

have a right to bring forth cases under

1

the ~ollowing:

doubt ••• \1 then it saysl "Such other evidence

support. • • ••

bearing on this? That section says, "The

\prior to Number One, "Such other evidence
that a man should be responsible for the

submit the Court must follow that. It

meanl Mr. Longl that the Court can't
consider any evidence to be brought forward

has no choice •.

1
2
3

4
5

6

7
8

9

,10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

" 25
I
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NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. C. CUSTIS DirecJ
.:;.

1

2

circumstantial evidence. In fact seventy-
five percent of our cases are circumstantial.

3 MR. LONG: I submit to the
4

5

6

1

8

9

10

11

12

14.

15

16

17

Court that if the Court feels that way, that
it take the case under advisement, and
ask for briefs on this matter; because I",
am confident .t.hatthe legal. scholars will
show the Court to its satisfaction that
such other evidence as is used in that
second paragraph, is the same as such other
evidence in the previous paragraph. It
means that the other evidence that is
admissible in court beyond an admission
in court, under oath, is and shall be
limited to tpe evidence contained in
Paragraphs l~ 2, 3~ and 4, of that code
section.

18 COURT: Or, "If it
19

20

be shown by other evidence beyond reasonable
doubt."

your Honor, the evidence in Paragraphs 1,
2, 3, and 4,.would have to be brought to
bear before the court, and would have to be

21

22

23

24

MR. LONG: That is right,

25 evidence -:-would have to be shown beyond a

-22-
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NANCY F. READ
SHORTHAND RePORTER
HAMPTON, VIRGINIA

MRS. C. CUSTIS Direct

reasonable doubt in order for the Court
to conclude that the man was the father

3 of the child.
4 . COURT: These were

I
I
I
I
n
L

Who is that?

They would be

The Court will

Yes, your

sir.

son.

i

.\

Now, after receiving ..these let.ters -- !
I

My

Yes,

Mrso Custis, in these letters, a

Is this by Mr. Custis?

o

o
A

o

A

Commonwealth's Exhibits I and 2. I
I

----~--*At-.th:j..s-t;Lmer-the ...l.61tters- ...-:...,---J- I
I

COURT:

MR. LONG:

MR. HICKS:

allow them in.

Honor.

letters written by the accused, himself?

,..--_-~_ _ Jc:O.~:.~~~..exce.ption.,-
MR. HICI{S:

BY MR. HI CKS :

person by the name 6f Gary is referred to.

-.------w..~emark.ed by ~h.e-Clerk"and
..=.=~.:.~:.>~...:.:~::::::~~

_-----_--.,-a-cc'epted into ev~deBce_-5l-!?.._ I
,.~----. _..__ ~1loft16 __ -;l.--and-2.l=-"":::.>l

I
j

!
1

\
I

I
I
!
I
j

7

17

8

19

5

6

15

21

14

20

25

24

22

12

13

16

11

10

-23-



NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. C. CUSTIS

where was Mr. Brown stationed when he. • •

Direct ! (T~,.,J>.;
i ~c,) :_ .._ .._._ ....

2

3

A

Q'

South Carolina.
And after receiving these letters,

4 did you see Mr. Brown again before your child was born?
5

6

A

Q

No, sir.
When you returned from the hospital

7 after the child was born" d.idyou receive a telephone call
8 from Mro Brown?
9

10

11

12 15th of July.

A Yes, sir. i
I

Q When was this? I
I

A Three days after, the 14th through the!
He called my mother and said. • •

13

14

15

16

Q

A

Q

A

The 15th of July?
Yes,. sir, or either the 14th.
The 14th or 15th?
Yes, sir. It was on a Sunday. He

17 called and my mother answered the phone. • •

IS Q Don1t say what anyone else told you,
19 just say what actually Mro Brown said to you.
20 A He wanted to speak to meo He wanted
21 to apologize for the way he acted •.
22

23

Q

A

Just tell what Mr. Bro\m told you.
That is what I am telling. He wanted,

24

25

to know how bur baby was doing.
Q He wanted to know what?

-24-
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NANCY F. READ
SHORTHANO REPORTER
HAMPTON, VIRGINIA

MRS. C. CUSTIS Direct.
i
; (TR.
. '?Cl)
I p. "-:._
I

1 A Ho", our baby was doing. And it

2 surprised me, because he wasn1to • •

MR. LONG: I object,

4 your Honor. I would like some specification

lIour baby. II
as to whether or not he used the terminology,s

6

7

8

9

to

A He did.

.1'..

. ".-..J.
I

I
\

I
CuSQS .. is i-t )uss B0n.n~VillC1 \'"

!,

Mrs. Custis, isn't it a matter of

CROSS-E~NATION
Kathy Joan Custis

Q

..~~-:;-:.--=....:==-_•.
A _..-_-----I---do ..not. I""llm-Mrs..•Custis becauseI'~~~'-'---~=~~~"__",,,,_,,,._.,,,,,,,__,,,,,,,'_.._.._.._._"__.

17

18

19

20

16

12 I

13 i
14 I

'. 15 I BY MR. LONG:
I

f~, Q Mrs";
-I . -------Is that wha tyou'--ge-by __l}~W?

21 fact that you and Randy lived in the trailer together for
22 less than one month after you were married?'

23

24

A

Q

That is right.
Isn't it true that after February of

25 1973, that you and Randy never, at any time, lived together

-25-
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(TR. _)'_
30

i
I
I

Cross

A What was the date again?

A I lived with my parents, I did not

o Isn1t it also true that during the

A I guess not.

MRS. C. CU'STIS

NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

married.

stay with him all night, but wewere-- we weren't legally

period of time that you and Randy were dating# that you

never stayed out all night together? Is that truer or

is that not true?

o That is all I wanted to know," did

you -- whether or not you and Randy stayed together all _

night.

under the same roof as husband and wife?

o During the period of time you were

15 I dating, from approximately May of 173 until November •••

i
I
I

i
1 I

I

I
2 ,,

!
3

I
4 I

I5 I
I

6 I
I

7 I

I
a I

I
9 I

I

10

11

12

13

14

16 A We started dating in November of 172,

17 sir.

IS o I am talking about after he returned

i9 from his trip to the Mediterranean, or wherever it was,

20 after you had 0 • •

21 A You are correct, we did not live

22 together under the same roof.

23 o You did not live together as husband

24 and wife and did not stay;out all night together?

25 A No, I. did not.

-26-



of those dates, he returned you to your parents I home,
o In fact,. after each and every one

I
I
I
I

II
I

2 i

NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

1'I.lRS. C. CUSTI S Cross
I .
j(TR.p.
I ":",';'! ..J.J...}

3 did he not?
4 A Yes, sir.
5 0 Mrs. Custis, do you understand the
6 meaning of the word, IIcohabitationll?

• i

7 A I think I do now.
8 o Let me, wi th Nr. Hickl s concurrence,

9 read to you from Ballentine's Law Dictionary~
10 Hicks has no objections.

If.Mro

11 MR. HICKS: Your Honor-#

I
\

!
I
I
i
I

--I
I
I.

. I

.1
",,

I will notMR. LONG:

and I will go by the wording of the statute

person should be called upon •• •

read from Ballentine's Law Dictionary.

Virginia; and I donlt think that a lay

I will simply ask Mrs. Custis again,

intercourse illegally. That is the
definition from the Commonwealth of

there are several definitions of the
word, cohabit; and in the 'Common"tealth
of Virginia, it is to have sexual

o Did you and Randy live together as
husband and wife, under the same roof, for all ten months

12

13

14-

15

i6

17

18

1~ I
I
I .

20 I,
I

21 i

22

2"
, BY MR. LONG:

24

25

.-27-



I

I

I
j(TR. p.i 32)
I

CrossMRS. C. CUSTIS

the Court strike, "We had sexual inter-

NANCY F. READ
.SHORTHAND REPORTER

HAMPTON, VIRGINIA

i
I

II immediately prior to the time this child was born? A
I
i

I simple yes~ or • •• ~ _
II _---- ~ ~w.e.~ad- s~nterc~~.!.. ..b.."_t_we ~~:J,
I

tot live t0geth~~._~~~_..nigh~. ]
, MR. LONG: I ask that

I

4

5

6

3

2

1

7

8

9

10

course. II That is not responsive to the
question, nor is it relevant. I asked for I
a simple yes, or no~ answer to the question. I

COURT: Ask if she
11 knows what cohabit means in the light of

the statute law of Virginia.

15

A We did not then, the answer is, no.
o Isn't it a fact that Randy never

18

19

20

21

22

23 10f what to do.
A I obtained from my lawyer, information

-28-

Randy never consented to having his name useQ
to24

25

o Randy never gave - your knowledge, I
Ias 'the father, I
I
j

I
I



NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

1 did he?

MRS. C. CUSTIS cross (TR.p.
33)

2

3

4 'anyone elsa?
5

6

A

,0

A

o

He hasn't done anything.
To either you, or the doctor;-or

NO, he did not.
And to the best of your knowledge,

7 he has never allowed by general course of conduct,.the
8 cornmonuse of his surname by the child" has he?

9

10

A

o
No" 'hehas not.
To the best of your knowledge, has he .

11 ever claimed this child as his child on any statement, tax "

12 return, or other document filed and signed with any local,
13 state or federal government, or any agency thereof?

14

IS see himo
16

A

o

I don't know that because I don't

Isn't it true that as far as you
17 know, he has not?

18

19 anything •,
20

21

A

o
A

As far as I know, he could have done'

you have no knowledge?
How can I answer that truthfully,

22 because I don't know what he does.,

23

24 that?
25

o

A

You have no knowledge of him doing

"I have no knowledge of him doing it,

-29-



NANCY F. READ
SHORTHAND REPORTER
HAMP"iON, VIRGINIA

MRS. C. CUSTIS Cross
(TR.p.
34)

i .

1 although he could have.

/'.... '.

further questions, your Honor.

You may step

I ••••

,/

Any furtherCOURT:

aside.

.///

MR. HICKS: / / No.
~ URT: /,///

~ ,/..••,., //'

.••.•~ ,-1''-

,.~
/'" ' .•...••.•.•••..

. ' / ~"

/ MRS•. EMMABONNIVI~>",~led as

a witness on behalf of the commonw~~:::,

being first duly sworn, testified as ~
.....•.,..

,

_____ ._f9..11..:~~_!,..__'.._,_ _".__"_.~.~~---"'-~','-'-'-""._-"_.'"--,~-,_._,,,,,---,._-'_.'-"'-"-~'-_ _..,.I~.. .• '''-'-,

___ ..__ ' . ._. :MR.-.•._I,GNG_;- __. . .I-.__bave_no-o.e.- ..... .'0

14

13

2

3

4

5

6

7

8

9

10

11

12

15

16 DJ;RECT EXAMINATION
17 Emma Bonniville

18 BY MR. HICKS:
19 o Please tell the Court your name
20 and where you liveo
21 A Emma Bonniville, Route 2, Box 65,
22 Hayes.
23 o What relation are you to Cathy
24 Bonniville Custis,. the complainant in thi s case?
25 A Sister":in-law.

-30-



NANCY f. READ
SHORTHAND REPORTER
HAMPTON, ViRGiNIA

MRS. E. BONNIVILLE Direct
I
I(TR.P.
135)

1

2

3

o
A

Q

I marri ed her--el-destbr&ther-.---------------------
And Mrs. Bonniville, where do you

4 live in relationship to where Cathy Custis's parents live?

5

6

7

8 much.
9

10

11

12

A

Q

A

Q

A

Q

A

Almost in the same yard.
How far are the houses apart?
About a hundred-foot# if "it is that

Not over a hundred feet?
No.
Do you know Randolph Taylor Brown?
Yes.

)

13 I Q I ask you, during the period of
14 I ten months prior to July 11th of 1974#"where did you live?

15 "I A Same address.
16 I Q During that period of time where did
17 I Cathy Bonniville CUstis live?
18 A With her mother where she has been
19 living -- where she is living.
20 Q How often during that"period of time
21 would you sea Cathy Bonniville Custis?
22

23 I

;;1see

A Every day.
Q How often during that period did you

Randolph Taylor Brown?

A Well# he used to come down and get.her

-31-



NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. E. BONNIVILLE Direct (TR.:p.
36)

1 just about every day, in the morning sometime, and sometime
2 in the afternoon.
3

4 get Cathy?
5

6

7

8

9 that time?
10

o

A

o
A

o

A

Did you.ever see anyone else come to

Like who? What do you mean?
.Any other man during that period?

No.
Did she have a car of her own during

No. I don't think she hardly left
11 the house, unless, you know, she went with Randy or one of us

12

13

14

15

16 you know.
17

o
A

o
A

o

By one of us, who do yo\].mean?
One of the family.
One of her. • 0

Yes, me or her father, or somebody,

.Were you in the home on the Sunday

18 two or three days after the child was born? Did you visit
19 in the home.during that p~3riod of time?
20 A Oh.,yes. I carried her to the hospita
21 the day the baby was born. I visited her at the hospital.
22 And I was home when she came from the hospital, at her
23 mother IS.
24 o Did she receive any telephone calls
25 while you were present?

-32-.
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A Yes. I am not sure who answered t.he

NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. E. BONNIVILLE Direct

i
I i

:(TR. t>.'
I 37),
i

2. phoneI her mother~ I think. I am not sure. Anyway, I
3 know she said, "I don't want to talk to him. II And so the
4 phone rang again~ and she answered it, and she said
s Q You can't say what she said. Do you
6 know who she was speaking to?
7 A As far as I know, it was Randolph.
8 By the conversation. -- I could tell you what I heard
9 her say.

10 MR. HICKS: NOI you can't

11

12

tell that. -- Your witness, Mr. Long.
i-'-- " ,CQURT-;.--:....------,-,..-----,-------!I'hank--yeu,-------- ... ,

13 1~ ...,._---~Mri,l;,;:...•.....-,E;Hhli~c••••••ks-.-~-.~-.---,----c----'-.---------------- ..-.--------,,-

14

IS CROSS-E~NATION

16 Emma Bonniville

17 BY MR. LONG:

.-----,
',."---...

"'.,--."'-----,.,. "1,'
.., .-,

.•....• ,

r address?
65~ Hayes, Virgihia.

',,--

a~~~! cathy Custis's
-,,- ,:'

-...•.,......•...•........

" .

Emma Lee Bonniville.

That is right.

Q

Q

A

A

was it?name0
IS

19

21

20

23

24

22

25.
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i

I NANCY F. READ I, I
I SHORTHAND REPORTeR I

I
I HAMPTON, VIRGINIA ;

I ---'- I('TR3~:P.)'MRS. E. BONNIVILLE cross" 8'

:11 \

QDuring this ten~month period that
Mr. Hicks has just been referring to prior to the,time

3 the child in this case was born, I believe you testified
•. t' <

4 that Cathy lived with her mother, is that not correct?

5 A That is right.

6 Q So would it be fair to say that
,she did not cohabit openly with Mr. Brown during all ten
8 months immediately prior to the time the child was born?
9 Now, cohabit, I mean, live together as husband andwife~
10 Do you understand my question?

11

12

13

and wife, yeso
A

Q

They were living together as husband

They were living together as 'husband

I

14 and wife?

15

16

A

Q

Yes, they had a trailer somewhere.
You are confusing our time sequence

17 here. I am talking about the ten months immediat~ly prior

18 to the time the child was born.

that time
so.NO, I don't think

During that ~ime period, Cathy was
I know he was coming to see her.

In other words, during

Q

o

A,

A

'" .
I
I
\

\
I

" Iliving with her parents, and he was living with his parents, ,i

period •

24

23

22

19

21

20

25 isn't that 'correct?
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NANCY F. READ
SHORTHANO IlEPORTER
HAMPTON, VIRGINIA

MRS. E. BONNIVILLE Cross (TR.p.
39)

1 A I know she was with hers. NOw, where

2 he was, I don't know.

3 o You said that during this time period

4 you didn't see any other men come to visit Cathy~ is that

5 correct?

6

7

A

o
No.

How many hours a day did you watch

8 Cathy's house, or woul'd it have been possible for somebody

9 to come there and you not have seen them?

10

11 probable.

A I think it is possible~ but not

14

15

16

Q Do you work?

A No.

0 You are at the home all day long?
A The majority of the time.

0 You said that Cathy did not own an

17 automobile. Isn't it a fact that whenever she would go out~

18 she would use her father's automobile?

19 A If she needed it, yes. Like go to

20 the store.' I have seen her wouldn't even leave to go to

21 the store to get a loaf of bread, for fear that Randy would

call. NOW,' whether it was fear -- I don't think fear would

be it, she would want to be there.
22

23

24

25 the question.
o ,Please, that is not responsive to

Mrs. Bonniville~ do you know whether or

-35-
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not Randy has ever given permission to any physician, or any1

NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. E. BONNIVILLE Cross
I

f
TR.. :p.
illJ )

\

2 other person charged with securing information for medical

3 records at hospitals, .that he be listed as the father of

4 this child? Do you know that? Whether or not he has ever

No, I don't know that.A
I
!

Q Do you know whether or not by a genera~

coUrse of conduct in the community, he has allowed this. child I

done that?

7

5

9 to use his surname, that is, his last name?

10 A Yes, I think so. I think she does go

11 by Brown. Yes, in fact, her name is .0.
12 Q I am not talking about what her name

13. is on the birth certificate; I am not talking about what

14 Mrs. Custis may have chosen to put on the birth certificate,

15 lam saying do you know that Randy personally allowed this

16 child in the community to use his last name? ~hat he ever

17 consented to that or agreed to, that?

IS A Not to my knowledge, no.

19 Q Do you know whether or not Randy has

20 ever claimed this child on any tax statement or any tax

21 return filed with any federal, state, or local office?

22 A NO, I know nothing about Randy's

23 personal life.

24

25 Randy?

Q How do you personally feel about

Do you have any bad feelings towards him?
I
I

I
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NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. E. BONNIVILLE cross
Ii (TR.p.. 41)

1 A Well, I can't say I have bad feelings

2 I towards'him# but I don't like his conduct in this matter.
Q You don't have much use for him, I

I -hav-e--BG---------- ..

Emma Bonriiville

Yes.

REDIRECT EXAMINATION

Certainly.

A

A

.-further questions •
..- ..-- ..-....-.---.------ -..-....MR.-WNG-t--- ..-...-.------- ...7

6

15

4

s

11

10

I guess, do you? - - But you certainly have fond feelings for
I your sister-in-law, don't you?
I

I
1

8 \----.-

•"\ I
"T . I

I

I
I

:: I BY MR. HICKS: 0 Mrs. BOnniville, you said that they

14 \ did live together in a trailer at one time?
i

16 Q And that was prior to her coming

17 I back to live with her mother?

18 A That is right.

RECROSS-EXAMI NATION

..-No.further --' -

Q But that was back in December of 1972#

Emma Bonniville

questions •.

1-- ._._._. __ ....----.--MR .• - HICKSi19 I
20 I\'_. _ ......•.. -

'21

22

23

24 BY MR. LONG:

25

-37-
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NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

MRS. E. BON~"'IVILLE-

was it not~ and January of 1973?

Recross (TR.:p.
42 )

i -

I
2 A 1973?

3

4

I . 0 So it was over a year before this

time period we are talking about?

5 A Well, he was going with cathy just
6 about two years ago.

7

8

9

Q

A

going together.

Two years before that?
No~ two years ago they were still

This is 1976. I know they were going

MR. LONG-:-------. -.----.--'1!-ha-nk ..-y0U-.------- --------....,>

:: I together in '74.

12 I~',
'0.

14

"'~'"''''''

COURT: You may

.". .

15

16

17

18

19

20

21

22

.•.~.•..
.."'~.:.-;;../"~---

~/ -'-"'- ".
/;' ...••........~/~S. LINDA BONNIYILLE, called as

~ '.~ "'~.

~witness on behalf of the corrono~~ealth,
".'.being first duly sworn,<testified as ...".....

.•..... ,.

-----------------

DIRECT EXA.1I.fi NA'1'ION
Linda Bonniville

23

24

BY MR. HICKS:

Q Please tell the Court your namo and_
25 where you live.

I -38-
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NANCY F. READ
SHORTHAND R~PORTER
HAMPTON, VIRGINIA I (TRo po

_____ --t- MR_S_o_L_-_B_O_N_NI_VI_L_L_E ._D_i_r_e_c_t__ i__ 4_3_).
j

A My name is Linda Bonniville, and I
2 live at Route 2, Hayes.

o And Mrso Bonniville, are you related
4 by blood or marriage to the complaining witness here, cathy
5 Bonniville CUstis?
6 A Yes, sir, I am her sister-in-law.
7

8

9

1-" --. ---------.Q---~--w'Aa.t.-._way-?-.-.--._..---..-..-.-.--.-------------

I ---A---.------wel-1,-my---hu-sband---J,-s-her---bre-'C-her-.-- .---.---.0

o Where do you live in regard to the
10 parents of your husband and Cathy?
11

12

A

Q

About three miles from their home.
During the period of ten months

13 prior to July 11, 1974, where did you live in relationship
14 to Mr. andMrso Bonniville, Sr.?
15

.16

A

o
The same place
And during that period of time, did

17 you visit in the home of Mr. and Mrs. Bonniville, Sr.,
18. your husband's parents and.also Cathy's parents?

'. .

19

20

21

22

23

24

25

the week.

at that time?

A

o
A

o

A

Yes, sir, real often.
How often would you ;say?
Oh, I guess about five days out of

And where was Cathy Bonniville living

She was living with her mother and

-39-
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1 father.

MRS. L. BONNIVILLE Direct i(TR. p.
I 44)

2

3

4

5

Q

A

Q

A

Do you know Randolph Taylor Brown?
Yes, siro

.How long have you known him?
I guess - - well, personally, since,

6 I guess, a couple of years ago. It is now a couple of years.
7 Q Dur~ng that period of ten months
S prior to July 11, 1974, did you see Randolph Taylor Brown?

10

11

A

Q

A

Yes, sir.
And where and when 'wouldyou see him?
Well, most every day that I would go

there, sometime in the day. • •

13

14

Q

A

When you would go where?
When I would go down to my mother-

15 in~law's house.
16

17

18

19

20

21

22

Q

A

Q

A

Q

A

Q

You would see him?
I would see him, or he had been there.
Where did you see him?
At the home.
Who was he with?
with cathy.
During that period of time did you

i
I
!,.,
j

23 .ever see cathy with any other man?
24

25

A

Q

NO, sir •.

Would he and.ca~hy:leave together,

-40-



off together?

Direct

Yes, sir.

MRS. L. BONNIVILLE

A

NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

2

I
I

I
I---1-1:0

3 Q And how often would you estimate a
4 week that you would see Mr. Brown?

5 A Oh,I guess I would see him about
6 three times a week there. Maybe more. But I would be sure

I

i

"1

7

8

9

10

I to say three, I knOw~
I ~._~ ... MR. --HWKS: --_...-._.-.-...-¥{)ur..~.~ness .•.-.:.:",~-

I __ .------.~~~-=J:;Q'ORT.::-,-".~-..:~~:~.~-~.. -~-~~:--.~.~hankyou, Mr.
Hioek&w---~ ..•.Long __ .-.---_.... -- . '--'" "'.

11 I
12 1

I
13

CROSS-EXAMI NATI ON

Linda Bonnivil1e

14 BY MR. LONG:

15 Q Mrs. Bonniville, do you understand
..

16 what the word, cohabit, means? That means live tog~ther as
17 husband and wife. You understand that?
18 A Yes, sir.
19 Q Do you know whether or not, during
20 all ten months prior to the time this child.was born,
21 Randy and Mrs. Custis lived together as husband and wife;

22 that is, that they cohabited together? Did ,they, in fact,
I

~;
I

I
23 co11abittogether, live together as husband and wife, for
24 all ten months prior to the time the baby was born? -- I

25 don't mean date, or see each other, I mean did they live

-41-
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Q Yes?

NANCY F. READ
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i

I
Cross I (T4R.,O"o'PoMRS. L. BONNIVILLE )

2

1~'-e-t-h-e-r-a-S-h-U-S-ba-n-d-a-n-d-W-~-'f-e-?-----------------I

I ~v A You mean for a full ten months?
I
I

3

4 A I don't know. I know he stayed there,
5 but I don't know if • • •
6 o What do you mean he stayed there? ,
7 You mean, visited there?
a A You mean, not at her mother and
9

10 Did they live together as husband
11 and wife anywhere to the best of your knowledge?
12 A Yes, I didn't go to the trailer, but
13 I understood they had a trailero
14 o You are confusing our time period.
15 I am talking about the ten months immediately prior to the
16 time the baby was born. I am not talking about the time
17 they were first married?
18

19

,20

21

22

A Oh, no.
0 FOr the ten months prior to the time I

the baby was born, did they live together as husband and Wife?j
A No, not in the same house.
0 That 1s what I mean. Do you know

23 whether or not Randy has given consent to a physician or
24 any other person charged with the responsibility of securing
25 birth record information, has he ever given such person i, !

I
-42-
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MRS. L. BONNIVILLE Cross
(TR.p.47 ...

1 consent to have his name used on the birth certificate? NOw~
2 I am not talking about ~~s. Custis, I am talking about the
3 doctor or anyone else charged with the preparation of birth
4 records at the hospital?
s A Not that I know of.
6 o Do you know whether or not he has
7 allowed by a general course of conduct in the community the
8 common use of his surname~ or last name, by the child2
9 A I don't know that either.

ever claimed this child as his child on any statement or
tax return with the state government~ local government, or

I federal government or any agency?
A I wouldn't know that either.

~o
11

12

13

14

o Do you know whether or not he has

15 o NOw, during this ten months -- back
16

17

to this ten-month period prior to the time the child was"
born, the s~e period Mro Hicks was talkin~ about, isn't
it true that whenever Randy and Cathy would. go out on a
date, that he would always bring her home the same night

from any other people who would be dating~ they would go off

staying out all night together, do you?

I
I
i
I

I
I
I
I
I
I

1
I
I

particul~rly. . .1 ..

I
-43-

NO, not that I know of.
So their procedure was i'lOdifferent .

You have no knowledge of their ever

o
A

as far as you knOW?

on a date and come back? -- I mean, there was nothing

18

19

22

24

21

20

23

25
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MRS. L. BONNIVILLE

i different about that from anyboay else, was there?

Cross (TR.p.
48) .,

2

3

A

Q

A

No, I wouldn't say so.

Do you know Randy personally?

Yes, we went to school together. I

5 didn't know him then~ but he was in high school with me"

6 but I dian't know him until he started dating Cathy.

7 Q Do you like him, or dislike him, or
8 how do you feel about him?

9 A Well, I just - - I am a Christian

10

11

12

and I am supposed to love everybody, so I just go ahead ana

love everybody. I don't like him, I don't hate him, or
anything.

13 Q You certainly have fond feelings
14 for your sister-in-law, Cathy?

IS A Yes, I do.

16

17

18

19

20

• 21.

22

23

24

25

very much.

That is the

come anywhere near-Section 20-61.1 of the

Code. The evidence here# by stipulation
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6

7

8

9

10

. 11

12

13

14

15

16

17

18

19

20

21

2.2

NANCY F. READ.
SHORTHAND REPORTEit
HAMPTON, VIRGINIA !I (TR.

i p. 49 )._--- ..

.and by testimony, has been clearly that
this was a bigamous marriage. Consequently
it is void under the statute, and void
means absolutely void ab initio, as if
it never existed; whichl as far as I can
determine~ means the same as if the parties
were never marriedo They.,..certainly,
according to the records of this Commonwealth#
were never marriedo And if they are not

,married~ then the only way the paternity
can be proved is under 20-6101. And I
have gone over this with each of the witnesses1
all four of the elements, and their !
responses~ one right after the other, have
been "Noo" , commonwealth, or cathy, have
come nowhere near proving a case under the
statute, haven't even reached a mere
preponderance of the evidence.,.much less
beyond a reasonable doubt~ which is what
the statute requireso

And for that reason, I would
ask that the Commonwealth's evidence be

.23

24

25

stricken 0 It simply does not prove a caseo



NANCY F. READ
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MR. HICKS: Your Honor,

(TR.-,- )Ip. ::J"
I

Virginia is one of those states which, by
ptatute, provided that a child born of a
void marriage is deemed to be legitimate;
and this has been reaffirmed by our
Supreme Court in the case of Henderson v.
Henderson, 187 Vao 121., which said that
even though the marriage was void, it did
not do away with the legitimacy of the
child, and' the obligations of the father
to support the child. That is the law of
this Commonwealth and that law has not been
changed. I would be the first to admit
that if there had not been a marriage
ceremony~ even though it turns out to be
a void marriage ceremony between these
parties, it would be a different circUID-
stance here. But there was a marriage
ceremony, it has been stipulated. there was
a marriage with a license, and all; and even
though that marriage was void, the issue
born of that~marriage is deemed under the
law to be legitimate, and there is an
obligation on the father to support ito

COURT;

-46-
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i
I

I(TR.p.

I, --------------------1 51)'~--- I

1

2

gentlemen.
MR..•LONG: Your Honor~

3

4

5

6

7

if I may speak for a couple of minutes in
rebuttal here" I would like to try to analyze
the application of the statute here, and
ask the Court to bear with me and follow
my analysiso

8 COURT: First of 'all.,
9

10

11

12

13

14

15

16

17

18

Mr. Long, you take the position before a
man can be held responsible for the support
of a child, that, as.I understand, exclusively

~'

he has to live with her for ten months?
Is that what you are saying?

MR. LONG: No, your Honor,
what I am saying is. • •

COURT: Or are you
saying that is in addition to other
evidence?

19 MRo LONG:
"

WhatI am
20

21

22

23

24

25

saying, your Honor, is that under the
statute, 20-6101, in cases where parties
are not married, that either if a man
admits before any court having jurisdiction
to try and dispose of the same that he is
the father of the child" or'~hat the

-47-



1

2

3

.4

5

6

7

tIIANCY F. READ
SHORTHAtIIl) REPORTER
HAMPTON, VIRG!NIA

court finds that he has voluntarily
admitted paternity in writing -- none of
which has happened here -- or that if it
be sho~m by other evidence beyond
reasonable doubt that he is the father,
et cetera, et cetera. The statute goes
on to saYI IISuch other evidence shall be

I.

I ('~~.~.
I . )
!

I
1

s limited to II• • • So what I am saying,
9

10

11

12

13

14

15

16

17

your Honor, is unless he has admitted
paternity in writing, the Commonwealth
is confined, to such other evidence as
is shown in paragraphs 1, 2~ 3 and 4;
and I think the legal scholars would
clearly agree with that interpretation
of the statuteo I have never heard of
any other interpretation of it.

May I continue~ your Honor~ .

-the Court, first of all, if it would
follow me on a very brief an~J.ysis here,
first of all by taking a look at 64.1-17.

18 .

19

20

21

22

COURT:

Iv"JR. LONG:

Go ahead.
I would ask

I

I
I
I
1

I
23

24

25

That statute says., and I quote: liThe issue
of marriages deemed null in law, or dissolved
by a court, shall nevertheless be legitimate.,"

-48-
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But I call the Court1s attention to the

of. II How do you know this child is the

That seems like a simple enough statute.

first words of the statute, lithe issue

issue of this marriage? That is the very

NANCY F. READ
SHORTHANO REPORTER
HAMPTON, VIRGINIA

5

4

2

1

i
I

I (Ii;)-
-----'-----------------1'.'

I
1
1

I
I
I
I

6 first step you have got to determine
7 before you can even raise the presumption

8 under the statute. And how do you show

9 it? Well, since the parties are not

10 married, there is only one way you can

11 show it, and that is und.er the paternity

12 statute, under 20-61.1, which says, and

13 I quote: IIWhenever in proceedings, et
14 cetera, concerning a child whose parents
IS are not marriedo •• 11 and that is what

16 we have here, a case where the parents

17 are not married, they have never been

18 married under the law of this Commonwealtho

19 The statute makes it pretty clear that if

20 the parents are not married it makes it

21

22
23

very clear that if the parents are not
married, the Co~~onwealth ha~ got to prove
the evidence under 20-6101 before it can

24

2S

apply this presumption.
I would go next to the

-49-
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parties are not married, to bring in evidence
of sexual relations, then you are putting

1

2-

3

4

5
I

6 \

7

'8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

IHenderson case, the case cited by
Mr. Hicks, and I would read from Page 13
of the case, the court's opinion, which
says, as follows: "In this case, the
parentage of the child is not in question.
Both mother and father acknowledge him
as their son, and both claim the right
to his custody.1I

Your Honor, that is the only

kind of cases we have in this state as
a matter of record, cases where parentage
is not in questiono And therein lies the
crucial distinction between that case and
this case. In this case, it is very clearly
in question. It is the only question.that
is presented to this court.

As I said before, to me, the
underlying reasoning for the promulgation
by the legislature of 20-61.1 is clearo
If you allow women, in cases where the

an impossible burden on the man to try to
go out and find other men who have had
sexual relations with this woman to try to

I
I
I
I
,.(TR. {)•.I 54 l_;

I
!

______ ---------------------------------"- ..••••~-.r- ..-..- ..- .....
I
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offset ito And I am confident that that

2

3

4

5

7

s
9

10

11

is what led the legislature to promulgate
this statute, to keep from putting such
an impossible burden upon the Defendant.

Your Honor, I would submit
to the Court that even a cursory reaaing
of these statutes, that is, 64.1-7, 20-61.1,
and the Henderson case, make it abundantly
cle~r that in a case where the parties are
not married -- and I reiterate again that
void equals not married, void is the

12

13

same as • • •
COURT: Mr. Long, even

14

15

16

though these parties were married, and say
the marriage is void# was it ever declared
void by a court of law?

17

18

19

20

21

MR. LONG:

to by the statute.
COURT:

but has it ever been?
MR. LONG:

It doesn't have

I realize that,

~o, sir, your

I
I
I
I

the Court is aware that that" is not required
22

23

24

25

Honor, it has not.

under the statuteo
COURT:

Of course, I am sure

I am aware of

I
I

I

I
. Ithatol

,I
I

-51-
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woman? How do we know that it is an issue?

we know that this child is an issue of this

-- -1t- .._ .. ,,-~. ",.

. I
I
i

But readingMR. LONG:

of the child is not in questionoll To me
in its op~.nion, IIInthis case the parentage
these statutes, laid it out very clearly

if the parentage was in question, the Court
the implication there is perfectly clear,

to say. But all the cases of record are
case of first impression is what I am trying

important that the Court in the Henderson
Now, to me, it is very

case~ which is the leading case interpreting

litheissue of a marriageoll Well, how do

cases where parentage was not in question.

marriage, this jointure of this man and this

aren't married, is to go back to 20-61.1.
The Commonwealth can't rely on this.

There are no cases -- this is a

The only we can prove it, since the parties

can't rely on this presumption~ it has to
prove the very first words of the statute,

these two statutes along with the Henaerson

question~ is contested~ the Commonwealth
case~ in a case where the parentage is in

NANCY F. READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA

1

2

3

4

5

6

"I

S

9

10

11

12

13

14

15

16

17

18

19 '.

20

21

22

23

24-

25
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NANCY F. READ
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would have reached a different result.

i
I
I

I
I
I(Tfi)-
!

\
I
I

2 I think that is very clear; otherwise,'

3 why would the Court have gone to the

4 trouble to put that in its opinion1

5

'6

And accordingly, I ask that
the Commonwealth's evidence be stricken,

7 because I say all this is a rather

8 circuitous argument, but nevertheless

9 it takes us back to 20-61.1. We are

10

11

confined to five elements of proof
contained ih that statutei that is,

12 a voluntary admission, under oath, or

13

14

15

in the alternative, or in addition thereto,
any of the evidence in paragraphs 1, 2,
3 and 4i' and the Commonwealth has not

16 presented one iota of evidence under that

-53-

Of course we do have the

case.be dismissed and the Cotnmonwealth's

statute heretofore discussed by Counsel

I,
I
i

I
I
1

I

I

,I
'I
I
I
I

Thank you,COURT:

evidence be stricken.

statute, and accordingly I move that the

at the Bar, the issue of avoid marriage
\

is nevertheless deemed legit~mate if it

Gentlemen at the Bar, for your statements.
, '

19

21

18

23

17

24

22

20

.25
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i

I
\

I
I

I
I

MR. HICKS: Your Honor, I
would like to call the Court-'s attention
that the witness was summonsed by the
Defendant, and the Defendant did not choose

on at this time. We rest.

Next witness, Mr. Long.
. MR • LONG: W~~;h./_,~.._:W?\l.~c¥

e.~~~n~-C6ur~6--plea-s~-'-iio~e~y. exc-~:p~~_~i?)
to --th'eruling': We have no evidence to put
_...... .

accused here today. Based upon all of those
facts brought forth, the ~2~;~:2Y~~~~lLe~
~ot:~o~-;)

received two endearing letters from the
during the time that she was pregnant, she
she had seen no ot.her man during that time;

. We have, up to this time,

off and on at the parents' home, sometimes
from 8:00 or 10:00 in the morning, until

time. They had been seeing each other

12:00 at night; going places together;

relationship of these parties. They
lived in a trailer together for some

evidence to show that.these parties were
married. We have evidence to show the

is issue of that marriage.

1

I
I
I
I
:(TR.{>.
! 53)-------------1
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I
IIl

2

3.

4

5

6

7

8

9

10

11

12

13

14

IS

16

17

18

19

20

21

22

23

24

25
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3
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'-

to offer that witness, so it is presumed
that that witness could not offer any
testimony beneficial to the Defendant.

(TR.'P.
59)

.; COURT: . Well, gentlemen,
5

6

7

any further argument either of you wish
to make for the record before the Court
rules?

8 MR. HICKS: I would just
9

10

11

12

i3

14

15

16

18

19

20

21

22

23

24

25

to state further from the Henderson case
which gives a great history on this statute
of pres~~ption; and the fact that in that

Icase; it cites older case law in Virginia
where the Court says, in the case -- the

~
first case was that Stones v. Keelinq#
9 Va. 143, where it was held that the
issue of a bigamous marriage might inherit
from his father. Judge Tucker therein said,
liThe law ought to receive the most liberal
construction# that it was .the sense of the
legislature that the turpitude or guilt
of the marriage shall not break upon the
head~ of their innocent offspring.

There is nothihg that our
legislature, or our courts, from this 1804

"case down to the present, have said that in

-55~
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15

NANCY F.READ
SHORTHAND REPORTER
HAMPTON, VIRGINIA (TR.p.

60)

any way takes away takes away from that,
and they have affirmed it every time it
has come before it.

COURT: Mr. Long?
MR. LONG: Your Honor, just

one or two other pointso I think that even
if the Court found that 64.1-7 had an
application in this type of case, I don't
think it could find that .it would have
applied if the marriage relationship had
terminated. And in this case it had. There
is no evidence that these parties had a
marital relationship of any sort after
February of 1973. They acknowledged living
together for one month after the marriage

16

17

18

19

20

21

22

23

24

25

in Isle of Wight County in a trailer; but
they never lived together after that. That
was far, far, before this thing happened,
far before she became pregnant, well in
excess of a year.

And I would, if I may, cite
one other case to the Court, which is
Toler Vo Oakwood Smokeless Coal Corporation,
173 Vao 425, which states that since a
bigamous marriage is absolutely void without

-56-
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I
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! .~-~)_ ..

.(

married. II Your Honor, I think that is
bigamous marriage are never considered

MR. LONG: Yes, sir, I

:
I

I
I
I
I
I
I
I

I
I
II .
I
I., .

We are dealing

All right.
Under theMR. LONG:

COURT:

COURT:
married.

with issue here, Mr. Long.

important in this decision. I think it

any legal process, liThepart;ies to a

that the parties are never considered
has its place in the scheme of this case,

case law of Henderson Vo Henderson,

am going to get to that. I have one more
point to bring to the Court ':sattention.

paternity, but would merely legitimate
the admitted -- and I emphasize the

64.1-7 does not affect the question of

word "admitted,1I-- child of a bigamous
marriage., who would otherwise be
illegitimate.

I would submit, your Honor,
the section has no application in a case
in which paternity is denied~ since

.64.1-7 does in no way affect the rights of

1

2

3

4

5 I
6

7

8

9

10

11

12
J

13

14

15

16

17

18

19

20

21

22

23

24

25
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\ 62•.63)
! ---'
I

the parties6 but affects only the right
of the childi it does not in any way
affect the rights of the husband or the
wife, it affects only the rights of the
child. So, for that reason, your Honor,
I would submit that 64.1-7 has no
application.

I am not going through all
my other cLrguments again, the Court has
heard them already.

11 COURT: Thank you,

12

13

14

15

16

17

. 18

19

20

21

22
23

24

25

Gentlemen at the Bar, for your statements.
Gentlemen, this case, as

..

you know, is an appeal from the Juvenile
and Domestic Relations Court, and therefore
it is a chancery cause, and we have proceeded
on the chancery side of the docket, although
it is.in the n9-me of the Commonwealth; and
in the Order of Judge Feild, it states:
liTheCourt finds the Defendant guilty as
charged and hereby orders him to pay through
the Court for the support of his dependent
ShOWil on the Petition, the amount of Twenty ..
five Dollars per week, with payments due on
Friday of each week, commencing August 29, 1975'
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NANCY F. READ
SHORTHAND REi'ORHR
HAMPTON, VIRGINIA (TR.p.

64)

1 and continuing until further order of
2

3

4

5

6

this Court; of which ~~nty Dollars is
to apply toward current support, and Five
Dollars is to apply to the balance due
on the original amount of $8~8.75 for
medical expenses. Enter this Order.

7 August 20, 1975. Herbert I.Feild~
8 Juvenile and Domestic Relations Judge.1I

9 Gentlemen at the Bar, the
10 Court has had no evidence on that, and
11

12 -

13

is not advised whether those payments have
~been kept up; but by this Decree, by this

Order, which you Gentlemen at the Bar will
14

15

have to prepare since it is .achancery
cause, the Court would reaffirm the

16 decision of the Juvenile Court, and would
17 ask that that be incorporated in the
18 Decree.

COURT:

------.-.---------'--MR.---.~ •..----.-....-.-..--...-.,.¥-()ur..HGnOr~ ..-I---/:;7'
....---

submit this is not a chancery cause, . :is
riminal cause which us~

.~ .

to be tr£~~he cery side of the
court, but' is~~~ial of a criminal

. ~"

24

21

23

19

20

22

25
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VIRcmIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY
JAN 16:0713

COl'irmmlEAL TIi OF VIRGINIA. ~ m
KAnlY JOAN CUSTIS

v.
RANDOLPH TAYLOR BROWN

ORDER

This matter came on the 5th day of January, 1976, to be heClrd
upon the appeal from the Juvenlle and Domestic Relations District Court
for the County of Gloucester and was heard on evidence .Q!!!. tenus presented
on behalf of the Commonwealth. no evidence having been presented on behalf
of the defendant.

And the Court finds that the defendant and Kathy Joan Bonn1v111c
Custis \'loremarried on December 29, 1972, and that said marriage was a void
marriage. but there \'laS born of said marriage a fel'l'laleinfant child to
Kathy Joan Bonn1vi11e Custis on July 11, 1974, at Riverside Hospital in .
fJevtportNews, Vil'ginia. Tho Court finds that a child born of said void
marriage, under the provisions of Section 64.1-7 of the Code of Virginia,
is deemed to be legitimate, and therefore, there is an obligation on the
part of the defendant to support said child. The Court doth further ORDER
.the defendant to pay support in the amount of nlENTY-FIVE DOLLARS ($25.00)-

per week to Kathy Joan Bonniv111e Custis, of which $20.00 shall be for
~ current support and $5.00 shall be for payment of or reimbursement for

medical expenses incurred by Kathy Joan Bonn1vil1e Custis in the prenatal
care and delivery of said child. to \'/h1chrule of the Court the defendant
doth note his exception.

I ask for this:
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lsI Harry A. Morris, Jr.
COI\1\lOm'mi 1tilt s Attorney

Secn and objected to:

lsi R. Bruce Lonft
tounstfl tor defenuan

ENTERthis 26 day of January, 197(,.
.,,' ".

Is/'John E. beHardi t
. Middlesex,. Va.
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY

COMMONWEALTH OF VIRGINIA, ex reI

KATHY JOAN CUSTIS

v.

RANDOLPH TAYLOR BROWN

NOTICE OF APPEAL AND ASSIGNMENT OF ERROR
PURSUANT TO RULE 5:6 OF RULES OF SUPREME

COURT OF VIRGINIA

Now comes petitioner, Randolph Taylor Brown, by counsel,

and files notice of appeal from the final order herein

entered by The Honorable John E. DeHardit in the Circuit

Court for Gloucester County, Virginia; and assignment of

error, pursuant to Rule 5:6 of the Supreme Court of Virginia.

Petitioner respectfully assigns the following as error:

(1) That the defendant's motion to strike at the con-

elusion of the Commonwealth's case should have been granted.

(2) The Commonwealth's Exhibits 1 and 2, letters,

should not have been admitted into evidence.

(3) That evidence of sexual relations between the

parties should not have been admitted into evidence.

(4) That the Court relied on a presumption which did

not exist as a matter of law and as a matter of evidence,

to-wit: Section 64.1-7 of the Code of Virginia (1950), as

amended.

****
(7) That the Commonwealth failed to prove paternity

and any obligation of support on your petitioner.
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Petitioner states that a transcript of this matter will

be filed in the Office of the Clerk as required by Rule 5:9

of Rules of the Supreme Court of Virginia.
Respectfully submitted,

RANDOLPH TAYLOR BROWN

BY Is/R. Bruce Long

lsi R •.Bruce Long
Of Counsel

R. Bruce Long
J. Edgar Pointer, Jr.
Attorney at Law
Gloucester, Virginia 23061

I hereby certify that a copy of the foregoing pleading
was mailed to Harry A. Morris, Jr., Gloucester, Virginia,
Attorney for the Commonwealth; and C. F. Hicks, Gloucester,
Virginia, counsel for Kathy Joan Custis, this 30 day of
January, 1976.

lsi R. Bruce Long
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