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MOTION FOR DECLARATORYJUDGMENT
'. ' . .1

COMES NOW the Complainant, RONALD D. CONKLIN, pursuant to Sec-

1. Complainant, a resident of Fairfax County, Virginia, invited

tion 8-5 78 of the 1950 Coqe 'of Virginia, as amended, and prays that this

Court grant relief in the form of a declaratory judgment for the rE;!<1'sonsthat

follow:

Defendant DICKERSON to his home to disCllSS, among other things, insurance

as a broker of ins urance •

the agents of Complainant in obtaining this coverage. Defendant DICKERSON
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I
I
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coverage for Complainant's automobiles.
!I I
ii I

i), 2. Defendant DICKERSON isan agent of Defendant AMERICAN COMMER~
ii I
II CIAL INSURANCE AGENCY, INC., a Maryland Corpora tion, which agency acts i

'I
i.
!,III iIi 3. On or about November 9, 1973, in Complainant's home in Fairfax I

Ii i
1,,1 I
'. County, Virginia, Complainant and Defendant DICKERSON entered into an !Ii !

'I 'jIi agreement whereby defendants would obtain insurance for Complainant's cars •. i
!! ji: Defendants in this transaction were acting as brokers and, therefore, were
I'ii
I'

I :'

!,
l' stdted that the insurance coverage would be effective immediately.
I.
I'
I,
I
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4. On cirabout November 16, 1973, Complainant was involved in an

automobile accident and a suit' has been filed agains t Compluinant for alleged

.negligence in the accident (Suit ,[qed ill fairfax CountyAL Law No. 317(2).

5. DICKERSON and AMERICANCOMMERCIAL INSURANCE AGENCY,

INC., because of their negligence, failed to write a policy of automobile

insurance,. covering CONKLIN, with any insurance company.

6. As a result of Defendants' negligencp. Complainant is in a

position of personally defending the suit filed ag ains t him and stands to be

personally liable for any damages awarded in favor of the third 'party

accident victim.

7. It is necessary to avoid extended litigation to have. this Court

adjudica te the controversy between the parties herein, to determine who is

liable for any possible damages to the third party in the automobile accident

case.

WHEREFORE, Complainant prays that this Court declare that

Defendants, as a result of their negligence, are liable to Complainant for any
, .

damages to the third party as a result of the a 0 obi

,of'
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RONALD D. CONKLIN, Compliainant
I.

vs.

JAMES DICKERSON, et al,
.Defendants

In Chancery No~ 43921

OPINION

This case presents a grievous situation where the

testimony of the parties is diametrically opposed.
The plaintiff testified that, at a meeting in his home

arranged by an insurance agent named Ash for the purpose of
discussing the issuance of a $1,000,000.00 building contract
performance bond, the defendant, Dickerson, orally agreed to .

issue a liability insurance policy on his two automobiles, and

assured plaintiff that he was presently "covered."
Dickerson denied that he ever undertook to issue such a

. .policy and that he ever stated that the automobiles were

"covered,"
The evidence is clear that the primary purpose of the

meeting was to discuss the possibility of the issuance of the
bond. However, both agree that it was in their minds that
Dickerson would expect to carryall of plaintiff's insurance in

the event that he was successful in procuring the bond.
Plaintiff had recently acquire title to the two

automobiles from a corporation of which he was a major stock-
hoider and, only a few days previously, had been notified that
the automobile policies had been cancelled by the former owner.
He decided to wait until he met with Dickerson before obtaining

insurance on the vehicles .
.At the meeting, attended by Ash, there was a
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prolonged discussion as to plaintiff's experience and
financial sta,tus for the purpose of the performance bond,

Dickerson taking notes 'ona yellow scratch-pad in order that
he might present the fact's to the Casualty Company for its

decision as to the iss4ance of the bond. It was necessary for

plaintiff's wife to bring certain papers from his files in.
another room to supply the needed information ..

Dickerson informed plaintiff that he would expect
to carryall of his insurance in the event the bonds were
issued to which plaintiff agreed.

Here the testimony becomes altogether contradictory.
Plaintiff said that he informed Dickerson that his

vehicles were uninsured and requested that Dickerson insurethem

immediately. He, therefore, had his wife procure the titles

from the other room and Dickerson jotted down therefrom the

serial numbers of the vehicles and other data. He mentioned
$100,000 - $300,000 liability but nothing was said about
collision or comprehensive coverage. The premium cost was not
discussed, but he offered Dickerson a down-payment. Dickerson
said this would not be necessary; he would bill him later. Then

plaintiff asked Dickerson if he was covered and Dickerson said
that he was. Later when Dickerson was departing he again assured
plaintiff that he was "covered."

Dickerson denied that plaintiff told him that the
cars were uninsured and that he ever told plaintiff that he
was covered. He merely took down a discription of the cars to
list them among plaintiff's assets for the bond application.
While he expected to carry the automobile insurance if he

nos
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obtained the bond there was never any undertaking on his part
to insure the cars in praesenti. He said that he)haci
application forms in his brief case and woultl have been glad

II ,toissue a binder had plaintiff requested it.
The witness Ash corroborated plaintiff's testimony

,

ii~ in every material detail.

An oral contract of insurance may be enforceable,

either at law or in equity, if all essential elemerttsare
" proven by "clear and ,convincing evidence." Walker and Aetna

Casualty Co. v. Lucas, 215 Va. 535, Crouch on Ins. 2d Sec.

14:11.

,
, '
"(

""

. ,

;'

i;

i..

. '

~i

If plaintiff's testimony is to be believed there was
a complete meeting of the minds between himself and an insurance
agent authorized to issue a liability policy. He told the agent

that his cars were uninsured and that he desired immediate
coverage. The facts that all details of the policy were not
mentioned is not fatal. The crucial questions, in my opinion,
are whether Dickerson was informed that plaintiff was uninsured
and then told him that he was covered. It is true that customarily

the applicant must supply some detailed information concerning
his driving record, the members of his family who would drive

the cars, and other facts, but these are not absolutely

essential to the creation of a binding contract .
"Evidence showing that the insurer's agent assured an

applicant for automobile collision insurance that his automobile

was 'fully' covered renders the amount of the insurance

sufficiently definite for the purposes of an oral contract,
006
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since it is reasonable to imply that the company thereby bound
itself at least in a reasonable amount."

Grouch on Ins. 14:21 p.600 clf Sou. Cas. Co. v.

.Flowers; (Tex.) 23 S.W.2d 507.

In my opinion the plaintiff's testimony, if
uncontradicted, would satisfy the burden of proof .by "clear and
convincing evidence."

However, if it were not for the testimony of Ash the
contradictions by Dickerson would, at least, muddy the waters

~': and shake the conviction to a great extent. Ash, a retired

army colonel, was totally unshakened on cross-examination and
;' was unimpeached. It was not demonstrated that he had any

~; interest in the case. If his testimony was untrue he is guilty
of perjury. Under the circumstances, I cannot disbelieve his

testimony.

It could be that Dickerson was so preoccupied in
anticipation of a million dollar bond that he forgot what took
place. I hope that this is the case.

I must find for the plaintiff against Dickerson
"" who shall be bound under a usual collision insurance policy of

$100,000.00 - $300,000.00 coverage.
There seems to be no denial that Dickerson was an

agent of American Commercial Insurance Agency, Inc., acting
I'

"'. within the scope of his authority and judgment will likewise

'. ~
be entered against the

September 16, 1975. . --

princiPal~.
..- . ._" 'I.. ,,~. • .'-. . . ct- pk"v..-vr.tv'\.'\.. '.,

Judge.
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RONALD D. CONKLIN,

'Comp).ainhnt
. !

v.

JAMES DICKERSON, et al

Defendants'

JUDGMENT ORDER

THIS CAUSE came before the Court for trial on the merits,

ore tenus, on .September
to

mony it was brought"the

I
11, 197~ and prior to the taking of test

attention of the court that Chancery

No. 43920, a companion case being styled in the same manner as

Chancery NO. 43921, had not, in fact, been answered, and that "I
I

i-

such cause was virtually verbatim with the bill of complaint in :i
,

~hancery No. 43921 except that it requested declara~ory judgment '

on a c.ontracttheory. Upon motion made by the defendants, to
'..

which there was no objection, the answer filed in Chancery No.

43921 was adopted as the defendant's responsive pleadings in
I ..

IChancery No. 43920 and that case was therefore brought to issue

in the same ~an6ery No. 43921. Thereafter, on motion made by

counsel for the complainant, to which there'was no objection,
I

after began presentation of evidence and proof.

LAW O'f Ices

["'V.ER. tr"ANOT.
'd~I"lIjS'" O"NEAl
.::"R1H UTAH 51 AEET
~TON. VIP~lhll'" 7.2.201

the cases were then consolidated for trial and the parties tl;lerei,
I
i
i

i'

The complainant produced all of his evidence and thereafter i.

the defendants, by and through counsel, moved the court to strik1

the evidence and to enter SummarY Judgment in favor of both

defendants in both cases then beihg heard. After argument and

due consideration, the court denied th~ motions, to ~lich action.. ~--008



the defendants ,by i1nd t:llrough their attorney, duly noted excep-

tions. Thereafter, the ncfendants produced their evidence and

rested and renewed the motions to

These motions, after argument and

i
strike and for Summary Judgment I
due consideration, were denied,:

LAWOfFlcrs
ILl~MI", IM-NDT.
JlhNltIIQI & O'H[AL.

'011 NCR'" Ul.vt foTAUt
••IUI"QTQN, Vlfl.CiINIA:not

by the Court, to which action the defendants, by and through

counsel duly and timely saved exception. The parties then pro-

ceeded, through. counsel, to argue t'he.case and upon completion
I

thereof the court took the matter under advisement indicating

that in due course of time it would issue its findings of fact

and conclusions of la~ in an opinion.

The Chancellor did, by opinion dated September 16, 1975,

issue and declare his judgment to be in favor of the complainant ;

whereupon

IT APPEARING TO THE COURT that Chancery No. 43920 ought to

be considered at issue by the defendants being permitted to

adopt their answer previously filed in chancery No. 43921: and

that the two cases ought to be consolidated for trial and hearin

~ tenus: it is therefore

ADJUDGED, ORDERED AND DECREED that Chancery No. 43920 ought Ii:
be, and it is hereby, considered at issue by the adopbion of the

defendants' answer previously filed in Chancery No. 43921: and

it is further

ADJUDGED, ORDERED AND DECREED that the two cases, Chancery

No. 43920 and 43921 ought to be, and they are hereby, consolidat

for purposes of hearing, ~~: and

THE COURT having heard the evidence of the parties and con-

sidered fhldings .of fact and conclusions of law,. does therefore

conclude that the complainant should receive its declaratory
..judgment and so announced in a written opinion dated September

.,u""
16, 1975: and it is further 009



ADJUDGED, ORDERED AND DECREED that the defendant, James
Dickerson, acting personally and as an authorized agent, servant
and. employee of American Commercial Insurance Agency" Inc., did
enter into an oral cont~act of insurance covering the automobijes
of the Complainant "under a usual automobile liability insurance
pOlicy with limits of $100,00/$300,000 coverage during the speci-
fic per iod of time. from Novembe r 2, 1973 , through and includ ing
November 16, 1973. It is therefore

ADJUDGEIT, ORDERED AND DECREED that the Compl~inant ought
to have, and is here~it~ aw~rded,a declaratory j~dgm~nt in ac-
cordance with the above' opinion of the Court and ase~pressed in
the opinion by the Coqrt dated September 16, 1975, which is ex-

Signed and entered this

SLENKER, BRANDT, JENNINGS & O'NEAL

BY~a..- 74LL./.K rman F.Slenker
Counsel for Defendants

;
"

,.,
i
I

',.
r

, .
.:.;

~ --n-
-:"'..)C day of Octbber, 1975.

J1c-? .' -L71/1o' jg~. /~~l4.1(
Elliot' Marshall, Judge -;',I

;.1
':1
, I. ,
, ,

:1
. ~j

l'

/
"

pressly incorporated herein.

WE ASK FOR THIS:
CHESS, DURRETTE & 'ROEDER

/..! , .,.11'... ('- :
" .'~' ,~.""~""-'_'._: ,:. I ,

By: ;:'./ / ~:.>:, ".> ; !.''',~'~:'.'-
Wyat~ B. Durrette, Jr.
Cou.nsel to Complainant

SEEN AND EXCEPTED TO:

,t1.tt .. .~ o~o
i, '

, !
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complainant,

v.
JAMES DICKERSON, et al

Defendants

..
'..

IN CHANCERY NO. 43920
and

IN CHANCERY NO~i 43921

NOTICE OF APPEAL

COME NOW the defendants, by counsel, in both of these

cases which were consolidated for trial, heard together by the
','court, ~ tenUs, and both decideq in a written opinion by the

court, and note their appeal to the Supreme Court of Virginia

from the final Judgment Orders entered in both cases on the 30th
. IJ" li_

day of october 1975, and declare the following as and for their

ASSIGNMENTS OF ERROR

1. The Judgment of the court and the findings upon which,

such judgment is pased is contrary to the law' and the evidence

in the following specific instances:
a) in finding the complainant's testimony corroborated'

I ~

in every material detail by the testimony of witness Ash;
:;. , b), in finding an oral contract of insurance to have

: I

:~~
;',

I
LAW OfFiCii

ILPlKEIl,BRANDT,
JENNINOI • O'NEAL

101' NOII'tM UTAH lTilIIT
ARLINOTON. VIIIGINIA ZI201

been created and therefore 'in existence when many, if not all,
i

of the essential elements requisite to such finding were not
proved by the complainant in accordance with any standard of

proof,

. ;~(;~(~~'" C); in finding that an oral contract of insurance was

created and:,thereby existing when all or many of the essential

elements of complainant's cause were not proved by "clear and

convincing evidence:"

011 ""
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d) in finding a complete meeting of the minds between the

complainant. ilnd the agent authorizing and giving rise to the

creation and exiBtence of a liability policy of insurance

covering compla'i~naJ::1tI s vehicles:

e) in finding th~t the policy of insurance was created
, Iand came into existence when the details of such contract and

the essential elements thereof were not even mentioned in the

conversation of the partiesJ
f) in finding that a liability policy of insurance was

created and came into existence merely by a statement attribu-

table to the individual defendant that the complainant was

covered by insurance:
g) in finding and holding for the complainant, the trial

court established the defendants as an insurance company when

such is not and cannot be permitted underthe'substanti.ve laws
, 'of the Commonwealth of virginia:
h) in finding for the complainant and declaring insurance

coverage to exist in the absence of proof that the defendants

were acting as agent, servant or employees for an insurance

company authorized to do business in Virginia by the issuance
I

of liability insurance policies on vehicles:
~

i) in finding and holding that complainant I s testimony was;

uncontradicted and thus satisfied the burden of proof of "clear:
't.

and convincing evid~hce" as to all issues in the case:
j) in finding and holding that the policy found to exist"

LAW OFfiCES
BLENKER, BRANDY,
JENNINGS & O'NEAL

1012 NORTH lIfAH &fREEr

and so held by the court was "a usual collision insurance

policy • • ." when there was no such issue in the case and

colli.sion coverage not even claimed by the complainant.
. '012
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')... 'rhe .Judgment of the Court, as expressed in the final

LAwCW'1OI1
•.••• ", IMNOT,__ '0'_

tOt.MOImt"'AM"'''"'.TOM. .'''.'' Il101-

Order is without evidence, credible or otherwise, to support it

and ought to be set aside.

3. The judgment of the court is against the weight of the

evidence and contrary to law in that material probative and

substantive elements of the complainant's case were not proved

and, in fact, the record is' silent with respect to any evidence

on such essehtial elements.

4. The coul',"t',erredin admitting into evidence portions of

a pretrial discovery deposition from another case con~~ining

complainant's testimony under oath when the complainant was

present in court and testified, the admissibility of such evi-

dence in deposition form not being authorized by any rule of law

substantively or procedurally, with such excerpt being merely

self serving to the complainant and was taken at a time and

place When the defendants were not present and had no standing

to be present.

As to each and all of the errors herein complained of and

assigned, the defendants duly noted and saved their Objections

and exceptions in the manner and form prescribed by law.

Signed this 11th day of November 1975

~~d~~'l
Its attorney

, BR1\NDT,

•.A ,.
F. Slenker, attorney for defendants

013



1 hen'by (~f!I-tLfy that a true copy of the foregoing Notice

of Appeill haR heen mailed, postage prepaid, to Wyatt B. Durrette

,Jr., F:sq., counsel to complainant, 4Q85 Chain Bridge Road,

01.4
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date when

Very well. You

I eert~~'l~ and I apologize to

ndi bei ng ed .

MR. DURRE'l"l'E: Wehave two preliminary utters.

One which we Just -- which we Just realized this morning.

Mr. Conklin was represented by another law tirm when this

was or1g~nally filed. At the same time that the suit that

is before the Court this morning, which is Chancery 43921,

wa$ tiled, Chaneer,y 43920 was tiled also. A motion tor

declarator" Judgment, 88me facts, the only difference being

that the prayer in 43921, which is the one Your Honor has,

was tor negligence in tailing to procure insurance atte r

having agreed to do so, and the prayer in 43920 was for the

breach ot the agreement to procure insurance. Whenwe , I

I"
I
!

"

I
1[
1 :.

, .;

,
! "j

.. 1

mine, I guess, the pleadings filed,

'-~-~~~"1<:lIL~!"'.~~t:L, 1 ,. '•.,n.J_~~~-_::7'::":' .. .:-'- ...•~ ''''-::::;''':I=::':=~=~.~.~~-:=,,~='I:.:-.::=,.....::,..~

~u1red the file in August and came into the case, we

.,
enough, and "e'~dn't realize that only 4 had been

. ~ ~.~..•.. "

. ,.,~ "~
l"eaponded to with AnRh~~nd Qro~~ot Detense a~ that

""-""""'-~
onlT43921 had gone fontJ~oii'''''.tte Court IS docket and we.....,'-

/' . ~'-
had assumed up......-~l this IIlOming th8l-,.~th cases were

.,.4"<' . .~.~ .'. ,
before. . Court, the cases having been cons~ed and

. ,___~~;~._;;s:rom the CourtJaeket th~.

015
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Whereupon,

RONALD D. COHITLIN,

was called 8S awi toess for and in his own behalf, and,

having been previously duly sworn, was examined and testified

as follows:

DIRECT EXAMINAT ION

BY MR. DUllRB'l'TE:

Q Would you state your full name please sir?

A Ronald Dale Conklin.

Q Mr. Conklin, what is your current employment?

,~

A With Barkley Construction and Dale Investment.

Q Did you form these corporations?

A Yes sir.

Q And approxittl8tely when did you do thi 8?

A In '73, approximately 1n November of '73.

louder so the Court and counsel din hear. So you, formed

Q And I ask you now to speak up just a litt Ie bi t
"."1",
"

these companies 1n early November, 1973?
A Yes sir.

THECOURT: I'm sorey . Can you hear the witness?

MR. SLENKER: Yes sir.

BY MR. DURRE'l'TE :

Q Prior to that time Mr. Conklin, by whomhad you,

01f.i
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been emploted; immedia;te 1y prior to that, by whomhad you

bee n emploJ'ecS?

A Dale Construetion Corporation.

Q What was your eapaeity with Dale Construction?

A I was the president of the Corporation.

Q Did there eome a time whenJ'ou separated from

Dale Construction Corporation?

A Yes sir ..

Q Approximate IT when "as this?

A Around the end of October of '73.

Q Now, as part of that separation from Dale Constmc-

t ion Corporat ion, was there arty agreement. made with respect

to motor vehicles?

A Yes sir.
Q And what was tha t agreement?

A When I left the Corporation, they gave me two

vehicles. It was a 1971 Buick and an E1 Camino.

Q And by whomhad these veh1c1es been owned prior

to your separation trom Da:e COl8tructlon?

A The,- had been owned by the Corporat 10n, DaIe

Construction.

Q And was ownership transferred to you at the time

ot your separation?

O~7
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A Yes sir. !

Q Did you receive the titles to the vehieles at

thBt time?
A Yes sir.

Q Whenyou received ownership of the vehicles, were

the vehicles to the best ot .your knowledge insured?

A No sir.

Q Had they previously. been insured am by that I mean

auto.obile liability insurance with Dale Construction Company?

A Yes sir.

Q Had you been the primary operator ot those vehicles?

A Yes Sir.

Q All right, now, you indicated that atter the

separation trom Dale Construction Company, you formed the

corporation that you are nowwith, is that correct?

f,

A

Q

Yes sir.

Did there come a time when you were concerned to

;

I,

..
"
, I

acquire certain types ot insurance with respect to your

Corporation and your automobiles?

A Yes sir.

I,, .

Q

A

A11 right, and approximate ly when was that?

.The tirst part of November.

. ,
.r-
r!
",

j ;

Q Of what ,ear?
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A Of '73.

Q Immediately after your separation froIDDale
Const rl1ction?

A Yes sir.
Q What types of insurance did you want?

MR. SLENKER: I object to this if Your Honor
please, because I think the issue here is what the relation-

.ship 1s between this man and Mr. Dickerson. Whatever he
may have wanted might be fine evidence but I don't believe
it 18 material or relevant to the issue here. I think there
has to be more showing than Just what this man may have
contemplated at a time prier to the meeting.

MR. DURRETTE: That almost goes withol1t saying.
The tJ'pe ot insurance he wanted obviously leads tot he steps
he took to procure the insurance and how the meeting came
about with Mr. Dickerson.

THE COURT: It 1s entirely su~ect1ve. I think
the relevant thing in t he case is the conversat ion tha.ttook
place between the parties.

MR. DURBETTE: There is no question about that,
YOllr Honor, but if I may, if we may approach the bench, I
will make's protfer.

THt COURT: You don't have to approach the bench,

0.1.9
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there 18 no jU17.

MR. DURRB'ft'B: I know. I didn I t knoll lIhether-Mr.

51.nker would object to the w1tnesa heari OS lQ' proffer.
I

MR. SLlHKEl: I don't object.

THECOURT::I don't think it 1s releyan' unless
j'

he_de known his desire to the other party.

MR. DUR:RE'tTE: It I 1181' proffer Your Honor, Mr.

Ash, it bas been _n'ioned by Mr. Sl.nlter, 18 the gent leman

who arranged the meeting with Mr.' Dickerson and Mr. Conklin

made his desire. kn01lnto Mr. Ash. Mr. Ash'. testimony will

be he .de 1t known to Mr. Dickereon and thepultpoae ot the

meeting will be tor the purchase ot the insuranee.

MR. SLEHIEB: That 1I0uld be hearsaY' so tar as th1.s

aian and Ash 18 eoncernecS, in the absence ot Mr. Dickerson.

THEC01JRr: It he made his wishes known to Mr.

Aah and 1natructed him to make them known to the other IIIrty,

the objection 1. overruled.

MR. SLENKEB:JIIlJ' I hay. an exception please?

Bf MR. DURRi'HE:

Q What tJ'pe ot in8urance did 1'Ouwish to procure,

Mr. Conklin?

'l'HBC,OtJR'f: Oh noI object ion sustained as to that.

What cSt&! be tell Mr. Ash?

020
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. BY MR. DURRETTE:

Q Did there COilea t iDle when you made a contac::t or

sought assietance troaa an individual in obtaining insurance?

A I had asked Mr. Ash it he could recommend somemctf

tor bonding and liability insurance arid Mr. Ash had recom-

mended Mr. Dickerson.

Q Did you know Mr. DickerSon prior to that time?

A No sir."

Q Howdid you know Mr. Ash?

A I had known Mr~ Ash through other business

arrange_nt s. He had written sOme lite insurance policies

tor uS in previous ,ears.

Q 'allowing your request ot Mr. Ash and his recom- "

mendation ot Mr. Dickerson, did there come a time when a

meeting took place between you and Mr. Dickerson?

A Yea sir.
."'J

Q

A

Whoarranged this meeting?

Mr. Ash.
: ';

,Q Where did the meeting take place?

A At my residence in our "kitchen.

Q Where was your residence?

A

Q

10508 Wickens Road, Oakton, Virginia.

Now, approximately when did this meeting take place?

021
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A :In the tIlorni ng•

Q Approximately what time of the month or year?

A Around the first part of November.

Q Do 10u remember, of your own personal knowledge,

the precise date?

A No air.
Q But you do know it was early November?

A Yes sir.

Q You say the meeting took place in the ki tchen of

your home?

A Yes sir.
Q Whowas present at the meeting?

A Mr. Dickerson, Mr. Ash and my wife. I'
I

QDid 70ur wite participate in the discussions?

A No sir.
Q

meeting?

A

And where was your wife during the course of the

In thek1tchen area, right in the area that we were

.,
. i

, 'j
j .j

meeting. . i

Q And the three of you were seated around the kit chm

table?

A

Q

Yea sir.

To your own personal knowledge, that is your own

022
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recollectlon and loUr own knowledge, excluding what you have

been told blothers,was anTOne e1ae present in your home

tha'mornlng?

A No sir.

Q. Have you' Sl1baequently learned that. others we e

there?

A Yea sir.

Q Whendid you first learn that someone else waa

,present in lour home?

MR. SLENKER: I object to the materiality ot that

if YourHonorp'l.se.

THECOU1ft': What is the relevance otthat?

MB..DUlUlE'l"lE: Well Your Honor, it _yo not have

arl7 relenDee pending on what arguments Mr. Slenker might

make.

'flIE COURT: save it tor rebuttals, perhaps it tOnt

be necesaaJ7.

D. DURRETTE:All right air.

Dr MR. DUBBB'1'TE:

Q Now, during the course ot this meeting,dld 10U

cJiscWls with Mr. Dickerson thesubJeet ot insurance?

A 'I•• sir.

Q. What tlP8 or types of insurance were discussed

023



30

wl'h Mr. Dickerson?

A Wediscussed 'bonding first and then liability

insurance second.

Q Sir, 1n connection with your discussion of bonding

insurance, would yOll sWIlmarize for the Court please the

substance of that discussion?

MR. SLENKER: I object to that if Your Honor

please. I don" think we are interested in summarizations

of i1estimOr13'here. I think that the defendant has a right t>

expect the evidence to be the words, if he remembers what

thelare.
THECOURT: So far as possible, that 1s exactly

what we want, so far as possible.

BY' MR. DURRE'l'TE :

Q So far BSYOU remember Mr. Conklin, would you

relate to the Court the conversation that took place between

you and Mr. Dickerson regarding bonding insurance. to the

beat of your recollection, what was said?

A Mr. Dickerson asked me to get the necessary papers

so that he could examine them tor If1 bonding in8urance

problems. I had mywife get financial statements, resume

and I believe.; the financial statements of me lit rsonally and

financial atatetlents on the Corpdration and the resumes and
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I handed them to Mr. Dickerson. Mr. Dickerson. reviewed them

and found that they were satisfactory; in. fact, he was

enthused.

MR. SLEHKER:If, Your Hon~r please, I object to

th1's.

THE CODBl': Objection sustained.

Sf MR. nulRBTTE:

Q What did, Mr. Dickerson tell you, a,s,'best you

recall, after he reviewed theae?

Allr. Dickerson re.lewed those and to Id me that what

I was t17ing to aehieM 1n bonding that I could do 1t with

the information that I had gave him.

Q All right sir. Approximately what was your net

worth at that ti.e?

A Approx 1118t ely $300,000.

Q Was this reflected OD the financial statements you

gave to Mr. Dtcker80n?

A Yes sir.

Q Now, you indicated in response to an earlier I'

question that you talked about bonding and aut01llObiIe liab11i ty

insurance?

A Yes sir.
Q Did there come a time then when the conversation

025
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turned to aut()Bobile liability insurance?

A Yea sir.
Q When.as that?

A RiCht atter, we had concluded our cOMeraation

recarding the bonding, I told Mr. Dickerson that becau8e

of 'be l.portance Of the bonding in relat ion to our busine8S

and wbl , it lleant ,that I knew from past experienee that

whoeftr would write the bonding insurance would want all

the other types of lnsurance that, would go with our business

including llabillty ln8uranee on our car, ol.lrvehicle8, and '.,j

I a8ked hi. then if he would like to -- if he wanted this

type ot bU8ines8 along with it. He said he would. I said

that I did not have insurance on tQ' ear and I had been

deep~ core erned about 1t and I would like to be coyered

ri&h' now. He elk edlle then to get the 1nformat ion on the

vehicles at wH\eh ~ille m7 wite again when into the file

cabinet and got the information that he requested on the

yehieles.
Q Whichwas?

A

Q

Tit le and registration cards.

Now, did Mr. Dickerson take these documents?

••••• 1

A Yes s,ir.

Q Did he write down cer~ain information flOm then?
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A Yes sir.
Q Did you have specific discussions with Mr.

Dickerson about the amount of coverage?

A Yea sir, we talked about the amount and we talked

abOut the paJ1Mnt. The amount was in the neighborhood of

300 and 100.

Q 300 an:! .100 wh. t ?

A 300, 100,000.

Q.. Did you ask Mr. Dickerson anything about paJ"llent?

A Yea, I aaked him if he wanted a check ~w or what

anc2 he sald no, he did not need an7 p8l11ent now that when he

put it tocether, he would send mea bill.

QAll right, alr, was there aRJ' discussion between

you and Mr. Dickerson regarding the time at which the

insurance would become effective?

A Yes.
Q. Would you relate that conversation as nearly as

you can recall, verbatim, for the Court?

A When Mr. Dickerson had tinished writing the

into~tlon down that he needed on the vehicles, I asked

Mr. Dickerson, am I covered as ot rlght now? Mr. D1ekerso.n

Said to .a, as of right now you are covered am I said, with

a slgh relief that I'm greatly relieved that this is over

-.027



with. I ha"e been deeply concerned about riot having

insurance and 1 said i are you sure .1'm coverecS as of right

nowand he said, 1\18.

~ ~~l right. Was there any other discussion between

the two ot you regarding 'he tim. ot coverage?

A Later on.

Q On the same day# at the salle meeting?

A Yea air.

Q Would you relate that to the Court?

A Wehad t1nlabedthe conversation at the table and

aa we got up to iP and went to the front door, 1 stood in

the doorway alld Mr. Dickerson and Mr. Ash lett and as they

.eM to leave, I said to Mr. Dickerson., ..now, you're sure I tm

covered a8 of right now? He said, ye8 you are.

Q All right air, you incU:cated that you were deeply

concerned abot.'ltnot having liability insurance; why had you

not placed automobile l1ability insurance on your car prior

to th1a.eti:ng ot November 2nd?

MR. SLENDR: I object to that if Your Honor
~I

pleaae.

THECOO1ft': Objection sustained, that would be

proper e1'OS8 examl na1:10n•

MR. DURRET'1'E:May I ask why it is not relevant on
.,,
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direct?

I,

mB COUIrr: I don It think it i8 rel:eY&nt •.

MR. D1JBBE'!'J.'E: You Just don It think it i8 relevant?

'lIm' COUll'!'sNo. I don't; OnCl'088 aall1nat1on it

would be in order to attack the credIbility.

Q' 1'o11olf1ns the Ileeti~ ot Hoftllber 2nd, did J'ou

lI&keall7 attetlPts toproeure autoaoblle liabill '1' insurance?

IIR. SLF2IIER: I object to the releyaney at that.

THE Cqmrl': Ob~eetion oyerruled.

'.rill wrnmss: Ho sil r •

• MR. DlJaaB'ftE:

Q ' """not'
A BecaURI knew

D. SLE'KElt: :"(Interposing) I object to that.

TIll COUHr: ObJection8usta1 ned.

Dr MR.,DURRft'l'E:

Q SUbMquent to the •• tfng ot Noveaabar2nd, were you

in1'ol'Mdin an aut.obile accident?

A Y•• air •

.,. COVE: 'lhere 18 no i.sue to that , 18 there?

IIR. J:JUllBB'P!B: Ie there no i.aue to. that?
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THE eouar: No issue to that.

MIl. bURRBT'l'E: Would that also apply to the

existeneeot the law8uit and potential damages, eyerything

S'..-inK trom the accident?

MR. SLBHKBR: It reters to the existence of the

la •••.•lt; I don't think it has arlY'reference to any damages.

~hel have not been established in the lawsuit.

MR. DURRE'l'TE:Other than attorneys I tees

expended, there is no problem w1th that.

MR. SLBMD1l: I understand the case.

TIlE COURT: Does the answer deny that?

MR. SLENDR: Yes, the anawer denied the damage

a8pect.

THECOURT: Denied it, you deny there is a 18wsul t ?

D. SLENDR: No I donIt deny that.

MR. D~: What I am concerned with, is there

anJ poS8ible question whether or not there Is a, Judieial

i.aue and acontlict ot aR7thlng before the Court; if there

i8 no problem on that •

THECOURT: There is no problem unless he denied

it in the answer and I aSSUBlehe dl'dn It.

MR. :puRRE'fTE: That. W8Snot denied as tar as I

know.
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THE COUltT: All right.
Sf MR.OORRET'1'E :

Q Pollowing the accident ot November 16th, 1973,
did IOu have a conver.ation with the husband at the lady
who was injured in the accident?

A Ye."I'did.
Q And approx111111te1Y when was that?
A Several daTa, right after the accident, Mr.

McDaniel, the husband of the wife, called me and asked me
MR. ,SLENKBR: (Interposing) Objection it Your

'Honor please.
MR. DURIET'lE: Your Honor, I anticil8 ted this

objection. The purpose at this question is to establish
'hetae' that we know, as Mr.Slenker has represented to
the Court in opening stateaent and on the basia ot Mr.
Dickerson's deposition, what his t~.timony i8 going to be.
That is that there were not any discussions about automol:tle
liabll1t7 insurance. We have, in addition to Mr. Ash, who
was present at tbe conversation, we have two witnesses who
are going to testity to that and one of those is Mr. McDaniel.
That 1s the On11 one relevant here. Mr. Dickerson made
prior inconsistent statements to him in a telephone cowersa-
tion. I need to establish Mr. M~Daniel had the name and
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telephone nu.ber ot ,Mr. Dickerson and .de the call and had

the eontact.
'1'HICOtnrr: Objection oyerruled.

D. SLBIOtBR:It Your B:onor please, I don't object

to hi. -J'1nc 1'.a •• had 'a conyersation, but 1 do Object to

the hearsay ot what IleDan1el said to him in tboae conversa-

'10Ils.

THECOUJ1T:He baan't asked that.

'0. SI;JQIKE'R: He was about to tell ua ,tlethe r he

, .as asked or not.

'1'IIBCOUi'rr: Don" tell us.hat the conyer •• t ion

.as. Don't relate the conversation.

BY MR. DtJR1lBftE:

Q Well, let _ .sk IOU thie question then. In the

cour •• of that conver.-tion, cUd J'OG tel. 1 Mr. McDaniel that

you had automobile 11abl1lt1 insurance?

A Yea. I did.
Q Ant didJOu g1ve hi. the nalle and the telephone

nUilber ot an' agent to contact?

A Yes.
MR. SLIhIU1l: I object to t hili. It 1s purel,. selt-

eenlne 80 tar as thie man 1s concerned out 81CSe ot the

hearing otMr.Dicker80n.
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THECOURT: I think it 18 8 verbal act; I think

it i. an exception to the hearsay rule. Objection oYerruled.

MR. BLENDa: Please note my exception.

THECOUHr: Exception noted.

Ml. SLEHDR: Thank you.

BY MIt. DURRET'l'E:

Q Did you relate the name ot an agent and telephone

number?

A Yes sir.

Q What cUd you give Mr.McDani e 1?

A I gBvehi. Kr. Dickerson's telephone number and

name.

MR.DURRET'I'E:.All right. May I have Just a

mo.entYour Honor and cheekilY note8.1 think that i8 all

I have.
BY MR. DURRE'l'1'E:

Q One other quest 10n. The discussion wil'l regard to

autollObile liability insurance applied tio which yehicles?

A To the Buick and the El Camino.

Q Neither one ot thelll had been 1nsured as ot

NoveMber 2nd?:

A Nosir.

MR. SLENkER: It Your Honor please, excuse me Mr. '<
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Durrette; this is Mr. Dickerson, the defendant in 'he case.

THEeouRr: Have a seat.

MR. DUlUUftTlh Oka,. I Just have two mOre ques-

tions.
Sf MR. DU1UIE'l"1'E:

,Q The discus.ions with repl'd to t he insurance at

the •• eting, in the •• tingin earl,. November ,.OUtestified

to, related to the two vehicles that J'ou acquired trom Dale
. ,

Construction COIlpllny, both vehicles, is that right?

A .Yes sir.

Q Prior to November 16th, 1973, did Mr. Dicker80n

eVEtrco•• unicate to IOU that he had been unable to obtain

,insurance or didn It obtain insurance or make'any COllmunica-

tion to you on that subject at all?

A No sir.
MR.DURRE'l''1'E:That 1s all I have, Your Honor.

CROSS EXAMINATION
BY MR. SLENKER:

Q Mr. Conklin, lt is true, leit not, that when you

lett the Government in '65 you went lnto the various construc-

tion corporations tbat I mentioned in openinc statement?

MR.DURRETTE:I want to object to thi.question.

I didn't object to Mr. Slenker '8 opening statement but I
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don't aee the relevance ot anything Mr. Conklin did prior to

the t 111e

'1'HECOURT: (Interposing) What is the releYancy?

MR.SLENJCBa: It shows he was experience in the

constrUction indua'17 it Your Honor pl~ase. It ahowa the

prosre.slon ot what he hoped tor in the corporation from

resideotial develos-ent and construction to a 1I111ion and

a halt IIorun If_ple Job a8 being the basis upon which he.

tirat _de eontaet with Mr. DiCkerson through IIr. Alih tor

the bond, not tor ant liability insurance onauto.obiles;

that he is experienced 1n tbes. matters and in the construc-

tion tield.

'l'HBCOOle!: O'bJect10n overruled.

B!' 0. SLBNm:

Q It i. true, i8 it not Mr. Conklin, aa I presented

in opening state •• nt, that you had been through those .

. corporations that I enaerated in the openinc statellent?

A Ye8 sir.

Q How, two ot tboae had just sl.ply dtssolved; you

let thR' Co; thatbelng the Kendall ultimate17 and the Lee

Hlgh. thel' jU8t aiaply eli8so1ved thea •• lve. because you

abandoned thea when you got into Dale .

•• J'XJ1UIB'1"l'B: I object to t he que8tiori. I ci) n 't

035



42
aee the poS.l blerele~nce it has.

THECOURT: I'm not sure I do ei there I think he

isentit led to aho. lthe is accuatOlled to getting bonds.

MR.DtJRRE'rTE:Wewill atlpu-late he was experienced

in the -eonstruction induat17 •

. TIIB COURr: Does that satisfy you?

MR. SLENKER:Yea.

Q Incidently, was there a written agreement that

established the separation ot you from Dale Construction

Corporatlon?

A Yea slr, at a later date.

Q i ask you to look at this copy of the document and

ask you it that i8 it?

A Yea.ir.

Q What is the d8t e of that?

A October ot '73.

Q What da, in OctOber?

A P1rat day otOctober.

Q That ia typed at the vel7 top of thia_ instrument, -.

18 1t not'

A Yea air.

Q Go to the laat page and see when it was aigned?
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A I can't make that out.
Q Isn'tthat the f1rstof October?
A Yes sir.'
Q That is when you signed it?
A No sir.
Q You didn't sign 1t on the first?
A No sir, I don't believe BO.

Q cantou tell the Court when you did 8ign it?
A No Bir.

MIl. SLDKER:I would ask this be marked and
act.itted 1nto eyicteneeif Your Bonor please.

TKE COUlft':Haye you seen it?
MR. SISJOCEll: I got it from him. They gavel t to

us.
MR. DtJRlEftE: No objection.
THE COUR!: Without obJeetion, admitted in

••idenee; Detendant's Exhibit No.1.
(The document previously
reterred to was ma:dted
Defendant's Exhibit No.1
for identification and received
inevidenee. l

MR~ SLENKER: Can I complete what I need fro. him
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before lt is tendered tor marking?

'lHI COURl':Yea.

B!' MR.SWKER:

Q Would 70U read to His Honor paragraph no. 5?

'l'HBCOURT: can't you read 1t; why don't J'ou read

it?

NR. SL&:IIlCBR: You want lie to read it. Paragraph

5:
"Dale has prevlously transterred to Conklin clear

tltle to a 1910 El Camlno pickup truck and a 1971
Blo11ckBlee,t'ranow in Conklln's posBeasion."

All I would seek would be that paragraph whieh

ahowe the traoster ot the vehlcles.

BY JIIR. SIBMICER:

Q Now, do I understand J'ourtest illlortJ' to be Mr.

Conklin, that when )'0\1 first contacted Ash "ou were lookinc

,for an agent; that )'Ou were look! ns; tor somebod,. that he

could reco..end the t lIOuld liYe "ou bonding capaCi t,. as
well aa other liabilSt,. coverage on 70ur vehicles?

A Ye. sir.

Q Have JOuever testified difterent 1,. in that

real*ct'

A No ,sir.
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Q Are ~ou quite sure?

A Yes sir.

Q Do ~ou have a copy of your deposition that was

taken JanUal"J 23rd .• 1975?

A Not with .e sir.

Q I would like to refer ~ou to page 'rr _ starting

line 19.• if J'ou wlll .• on page 26.• which shows that the

interrogation at that tille was with reference to t he contact

that ~ou had with Mr. Ash. Nowthis deposition was taken in

~our then attorne7 Douglas Bytlater's office .• was it not?

A Yes .ir.
Q You were under oath_ the same as you are under

oath.toda~; were ~ou not?

A Yes sir.
Q And in ~our testimony you testified truthfully,

didJOu not Mr. Conklin?

AYes sir.

Q All right. It is true that on that occasion I

asked ~ou about contact with Mr. Ash?

A Yes sir.

Q YOuresponded, I asked ~ou if you could give the

dat.;:,~Q.U said, I eOllld not but it liaS prior to the meeting

with Dickerson. You aeknOWledge~ that it was in NO'Yemberof
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'73. Then I asked ~ou what type ot contact waa it. You

". . .

rec&11J'ouran81iler _de on tha toccasien? I had asked him

it he could remember a~body that would be interested in

liV'1ng _ bond tor commercial work, bonding our corporation

coapaQJ' tor co.erc1!11 'work~ You reuisber that?

A Yes sir.
Q You didn't 8&Ya single word under oath on that

occasion about autOlloblle liabil!t1 coverage, dl'd you Mr.

Conklin?

A No sir.

Q On page 34 Mr. Conklin, line 8, question: ''Would

it be a taircharaeter1zation to sa~ that at the.eeting you

were interested in accomplishing the million and a halt bond

that ~ou knelt would be required tor the Mormanchurch job?"

Answer: "Yea." Do you remember making that atatement?

A Yes sir.

Q You didn't 881 a single word on that occasion or in

that an.wer with reterenee to liability insurance on vehicles J

did J'Ou?

A No sir.
Q Now, 88 a matterot tact, do you recall what day

ot the WfUlk the 2nd ot Novemberwas?

• No air.
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Q Aa a matter ot taet, when J'ou took this deposi-

tion, I aaked you when it waa that the meeting took plaee

and 7°'1 aid ~u didn't real11 know but it waa Noyember9th.

1°'1 reM.ber that?

A Yea air.

Q DoJoure.aber hOw70U settled on HO'Y •• ber9th

aa the date to whichJOu testified to on that occasion.?

A No sir.
Q You don't remember having the piece ot paper that

Douglaa BpSter, 70ur attorne,., pya J'0u with NOY_ber 9th

on it?
A Ye. sir.
Q And you te.titled under oath on that occasion that

the .eet iog was the 9t h ot November, right?

A Yes sir.
Q

right?

A

Q

A

Q

A

Q

Rowyou tellH18 Honor that it wasn't the 9th ,
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the 9th?

A Beeause I couldn't recall.

Q But you relied on the note given to you by your

lawyer, ~s 'hat right?

A Yea sir.

Q All right sir. Incidently, in your discussions

with Mr. Dickerson, tell the Court it any insurance compan7

namewas lient i oned , a rl7 name at all?

A I didn't -- % didn't understand what you said sir.

Q Tell His Honor if, during this meeting wit h

Dickerson, the name of any insurance company was mentioned?

Yes sir.

Which company?

The company thai he was represent:irg.

Which one was that?

I don It reme.ber.

You don't reaember what the name of that: company

No sir.
Well, did he give you the name of more than one

COllpant?

A Ho sir.

Q Did you ascertain from him whether or not he
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1 Ii'

repre •• nted IIOre ,than' one cOllpar13'?

A Yea sir.
Q How?
A He told me he did.

A I don't know sir.

Q Didn't J'ou write, them down?

A No sir.
QTell Hia Honor which COIlp8tl1'was ;your coverage

on theautOllobi les to be in it that was the case?

A I don it know. '

Q He didn't tell J'ou,did he?

A No sir.

Q No sir, nota single name ot a COIDp8r13'was

disclosed with reterence to auto liability insurance, was

it Mr. Conklin?'

A ,I don 't 1"8Iletllbe r.

Q All right. Do J'ou remember any discussion at all

with Mr. Dickerson, aa a matter'of tact Mr. Conklin, with

reterence to how long t hi 8 i naurance coverage waa to last?

A To how long?

Q Yea.

A There was no discussion to how long 1t was to last.

043



50

Q No diacus.lonat all about that ,waa there?'

. A Noslr.

Q Soyoudldn't knowwhether or not your inaurance

was lolng to be tor one Jear, tor two 7.ears, tor three years,

or fiye ,.ara, or at all, did J'ou?

A NOa1r.

Q All right. Rowmuchwere J'ou going to pay tor

the insurance on the liability on yourvehicle8 that you

have tea~itled to Mr. Conklin, tell Hia Honor that?

A Wedidn't discuaa the liability pa,..nts.

Q You didn't know?

A The month17 payments.

Q . Yoadldn 't knowwhette r it was goins to be monthly

paJ'Mnta, 788:r17 paJll8nta or aell1-annual paymenta, did you,

because it waan 't dieeuaaed was it?

A Indil"ect17, 1t was discussed.

Q '1'ell the Court what was •• id in that respect then.

A .He told •• when he concluded all the' information

together he would get baek with Be at a later date and let

•• know.

Q Let JOu know whet?

A What evel'J'thing waa a8 tar as the pa,.ent8, the

bondlne, etc.
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Q Do 70U reJlftlber it 1'0u were asked that same ques-

tion at 'he 'i_ ot the deposition?
A No sir.

Q You don't remember whether 70u were or ,"ou weren't,

right?
A No sir.
QDo 70U atill have ,"ourdeposition there? How

about page 63, line 21?
MR. DUIUtE'l'!E: I'll sorl"1, page --?

MR. SLERUR: 63.

BY MR. sLENDR:

Q WhenMr. Dickerson lett --

MR. DURRET'R: (Interposing) Excuse me, page 63

in. rq book .tops at 11ne 11.

MR. SLDlKER: I beg 70ur pardon; 62 •

• MR. SLENKER:

Q '~uestion: When Mr. Diekerson lett Tour house,
was there -OJ' understanding as to when he would get

back to 70u?"

"Answers Wi'hi n 8 week or tltK> week~."

"Question: And was 1t defined as to what he

would let back to 70u about?"

"Answer: Yess1r. He would let meknow the amount
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ot IIOneJ'that I would be able to be bonded for."

.Do J'ou rem"ber that Mr. ConkIi n'j

A Yes sir.

Q Didn It saJ' a thing to lie under oath on that

occasion about what the price or cost otl1abl.1i t, insurance

on •• hiele •••• , did you?

..A No sl'r.

Q Sir?

A No sir.

Q All right, do J'ou remember lleaskingJ'ou the

. turtberquestion, aDJ'thingelse, all7thing else, doJ'ou

remetlber tha'?

A No air.
Q Take a loOk at it. Do 'OU see 1t there?

A Yes sir •

. Q In line 5, what was your answer?

A Ho alr.

Q Not a word about autollobiltt liabil1tJ' insurance,

lsn't thateorrect?

A. Yes slr.

Q. OleaJ'. Nowyou indeed were interested 1n bidding

on thia Morman'temple JOb, weren It )'Ou?

A .Yes. sir.
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. .

QTha.t .as amlillon and ah&lt jOb, wasn't: it?

A . Yes alr.

Q You ha.d to 8Ubll1t your bld document8 at the tlme

10u aUblt1ttedyOurbid,did 70U not?

A . Yes sir •.

I
I

Q Were)'ou b1ddi..sto be thegenerala>ntractot on
I

.\

that Job?

. A Yes slr.

Q so tau had to show a bOnd of a million and a halt,

didn't J'ou?

A Yesslr.

Q Hadyou ever gotten a bond in the past in any

respect for J'ou per80,,117 that even callieclcee t08 million

and a halt?

A POI' •• personally air?

Q 'Yea 8ir.

A No 8ir.

Q IIild1'0U e.er sought one?

A Yea air. Me personally? ..•. :'

Q Yes.

A' Not personally.

'Q . Not penion&l17'

A.. No .811'.
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Q Ail right .• InlOur business, had1oupreviously

attnptedto obtain;bonda?
A 'Yes siri.

I'

Q Not .nywhere elose to a.1l110n and a halt though,
, '

were th$t?

A Yes sir.
Q ' They were ?

A I believe so, yes sir.
Q' Did yOU get them?

A Yes sir.
Q You did?
A Yes a1r.
Q ' When~prior t,o 1913, would the i.ast one have been

Mr.Conk11n'

A "I don't recall sir.

Q You can 't tell His Honor that ?

A Prior to '73?'
Q Yes sir.
A Two, two ,ears.
Q,And that was when you Were with Dale?

A "Yes air.

Q Well now, you didn't even handle the bonds So tar

as Dale Constructl!on Companywas eoncemed?

04.8
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A No sir.
Q Didn't Mr.1Brn8s handle It?

A Yes sir.

Q So IOU didn't have anlthingto do with that?

A No sir.

Q BarneS did?

A Yes air.

Q Oka,. Now, at the time ,OU met with Mr. Diekerson

were 70u dealing with him as Ronald Conklin, individual;

were 10udealing with him as Ronald Conklin; President ot

Barkle,Construetion Compall7?

A Barkle, Conatruction COlipany.

Q All right. Were these automobiles that you got

troll nale ConstruetionCompanJ' going to be in the Barkle,

orp.nization? .

A Yea sir.

Q Both ot the. were?

A Yea sir.
Q. Now, were they titled and registered in J'our

personal nalle at the tiaae you. met with Mr. Dickerson?

A Yea sir.

Q But the,. were supposed to be in Barkley's name,

is that whatyouare .,.ing?
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A Y$S air, they would have been.
Q Proll the time you got the registration and the

titles fl'Otll Dale, did you have them transferred into 70ur
na•• ?

A . They cUd that themselve., yes sir.

Q . Dale did that?
A Yes.ir.

Q Dale didn't si.ply 81gn 'he title and thereglstra-
t lon and gi ve it oyer to you?

A Yea s1r.
Q Well, which 1s it now?
A I am -- I don't know. I am Just -- I'. confused

in t1tles and 80. forth. All I know 18 that Dale Construct! on

turned It over to me personally. I don't know wha.t the

1l8(!h8n1ca of 1t was.

Q Let 'a see if •• ean get at 1t. *7be we ca,n

refresh )"Ourreeollection a bit. was the tItle slgned over

by Dale t() )"Ou?

A Yes air.
Q It .a8 ~a1cally gi'ven to 7ou, was It, or did

Dale "nd 1t downtor transter?

A I believe 1t waa physical17 given to •••
Q Did you send that down to the DMV tor transter?
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ANa sir.
Q - WhJ'not?
A I -- I don't know.
Q You don't .knowwhy?
A No.
Q You know you are supposed to do that w1thin a short

period of time after the title is transferred, don't you
Mr. Conklin, like five days?

A No sir, I 'm not aware of that.
Q You didn.'tknow that?
A No sir.
Q How about the registration card, the document you

cai"l"fin your poek.t? Did Dale sign that over to J'ouor
hand that to you?

A That was in the vehicles, I assume.
Q You assullle?
A Yes sir.
Q .Did it stay in the vehicle all the time?
A No sir, I don't believe so.
Q When was it taken out of the vehicle?
A .Well, during this course of time of leaving Dale

and starting Barkley and putting documents together and
for.1ns ever.rthing, I was using .~ home as an offl~e and at
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which time I would accumulate data and 80 forth and keep

th. there in a filiri& cabinet and at a desk that I had and

I just can't recall eyel7thing that I did and why I did 1t.

Q Do TOUhaye anT recollection at alIas to when or

w~ J'OU took the reliatrati.on to the vehicle out ot the

glove coapartaent?

A No alr.

Q Do TOUrecall, as a matter of fact Mr. Conklin,

when indeed TOUgot a title to the Bui~k automobile?

A No sir.
Q Prom the Divi810n ot Motor Vehicles? Let me show

you this docuaent and see it that doesn't refresh your

recollect 10n air!

A No, it doesn't.

Q .'It doean 'tretresh TOur recollection?

A No sir.
Q Barkley ~onatruction Inc., is the registered

owner, right?

A Yea air.

Q The address, lOl~ South Ironwood Drive, Sterli,ng,

Vlrgl'nl'a?
A Yea air.

Q That i8 the address of BarkleyConstructlon Inc.,

052.
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ian't i'?

A Yes air.

Q We.are talking about a .1971 Buick, 4-doorhardtop,
are we not?

A Yea air.

Q I8n't that what this document refera to?

A Yea sir.
Q Do 70U atill have the ear?
A Yes 8ir.
Q Do 70U have the registration to it?
A Yes air ..

Q Do tou have the title to it?
A. Yes air.

Q You didn't tell your attorney recent~ that you
threw the registration and title away on this particular

vehlele, very recent1y?

A Oh, I hay. the title and registration to the car
at the preHnt date but I was asaull1rs that he wanted the

title and registration to the car back in -- a.t the time of

Q Well, 1an't this the firat title 70U cot after

Dale Conatruction COIlpaftJ' turned it over to you in

.accordance.i th that agreement?

~ --~.. osa .



60
A It you sa,. :80. i

Q '!'hat was in :April of 1914, wa8n't it?

A Yes air.
Q Do ,.ou have an,. queationbut what this i8 the

tl'tle to JOu':t ear. this '71 Buick we are talki'ng about?

A That i8 the Buick.
IIR.SLENKER: MayI have this admitted into

evidence it Your Honorpleaae.

THECOURT: Without objection?

MR. DURRE'!'1'E: No obJection.

THEC(QRT: Exhibit No.2 tor the detendant.

(The docUment previousl,.

referred to was __ ed

Detendant's Exhibit No.2

tor identitication and

recel'yed in evi dence . )

Br 'MR. SLENKBR:

Q can JOu tell the Court, as 8 matter ,ot tact Mr.

Conklin, 8S ot the 2nd ot November or even the 9th ot

HoYetlber, whoae name actually the Buick was registered in?

A I can tel'l )0\1 whose 'l1ame it was sUPpaled to be

, registered 1n.

Q Well can you tell him who it was registered iri it
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1t was registered at all?
A Not to be honest and aaydef1n1tel)",no s1r.
Q Let me show you th1s document and see if you can

1dent1t)"it. There is the tront slde of 1t but that has
got some other docueents 1n it so we can't tell who the

Inalleis but IOU tell the Court, 18 that your Writ1ng?
A Yes sir•.
Q You wrote that?
A Yes sir.
Q Is 1t not a tact that you wrote that on a piece.

ot paper and sent that to the D1v1sion of Motor Vehicles
April 9th, 19714, when J'Ou sent the title to the '71 Buick
down tor a new title?

A I don't reaember th1s; the second -- I mean I
just I don't remember.

Q\ You don't re_ber whether that occurred or
whether it didn't?

A Nosir.

Q .R1ght • Okay_ Now, let me show you a copy of
the backot th1s t1tle. Do you see lour name on there and
do 70U see )'Our s1gnature on there?

A _signature and .m,y na.?
. Q Down here.
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A Yes all'.

Q Ronald Conklin. But It .a". Barkie" Conatruction

Inc., bJ' Ronalc.tConklfn, right?

A Yea.!r.
Q Do J'Ou see JOur name arlJ'place else 011 that title?

A Up here.

Q Uphere, .heN? And that is under section C where

'hat Is the purchaHrl •• ppit'cation tor a new certiticate

of title, richt?

A .~bUII.
Q You sllned that tor what pul'pO"?

A I doni' understand this, It I may ••J'-
Q I under.'andJ'OU -1' not understand It, but 10u

knew that J'OU signed that anet you knew, did J'01l. nOt, troll

rea'lft1 the thlngt You had been In this busln •• s, had 1'ou

not, tor a nUIINr ot 1'ear., You ktl•• thllt when IOu algned

pure••• r's a.-plle.I'Oft tor n•• c."'ltlcatlon to title, JOu
. .

were askinathe C_.oawealth to i.aue to 70U a •• title to

the 8s1ek, cJ1dnt, 1'ou?

A 1t 'hat Is what It say8; I dId. I usuallJ' -- I

tollow a secretal7ls ad.lce or take It to the D1.1.1'on ot

Motor 'Vehicles and tbel 'ell _ what to do ami I Ct~ It.
{ ,..
. Q Isn't that .hat It 88YS, In tact?
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A Yes sir.

Q And you signed that, asking the Commonwealthto

ls$ue IOu a new title?

A Jes sir.

Q Nowthen, when Dale pve 70u these vehicles,
i

according to that agre_ent before the tirst of October,

the7 had previous17 s1".n them to 70U and you had them,

right? The7 executed the top part here, didn't they? Do

you recognize theae silnatures here as bei ns--

A Yes sir.

Q They are the people. the principals in Dale.

Construction, are they not?

A Yes sir.

Q .You reeognize thoae signatures, do you not?

A Yes sir.

Q All right and who was supposedly transferred to up

here in the firat l1ne? Do you see underneath where it is

striken out, what is the name that appears 1n there?

A Ronald D. Conklin.

Q That i8 you, isn't it?

A Yea sir.

Q Tell the Court whoitwaa that struck out Ronald

D. Conkl1n and put . in Bat'kley Construction, Inc.
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A I don't know.

Q nld lOu do'i'?

A I don't know.

Q, Can lOu tell the Court it i twas done 'prior to

the tille thatJ'ou signed it down here?

A No sir.
Q You don't know wheni' was done?

A No sir.

Q O.r by whom,?

A No sir.
Q You don't even know whether that was on there

when )fou SiSned it, 1s that correct?

A No air.
Q What is the date ot this tranaferup here?
A' October the 30th, 1913.
Q SO 'hat~8 30 dal's after this docu_nt that you

signed, right?

A What doeUtllent?

Q 'lhe document separating you from Dale?

A Yes sir.
Q Nowthen, here .e have J'our application tor a

t l't Ie, do we not? Do ,"ou tl neSJ'Our name on that document?

A Yes sir.
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Right over here, that 1s Jour signature, is itQ

not?
A

Q

A

Q

A

Q

A

Q

Ye. sIr.
The date ot that 1s April 9th, 1974, isn't it?
tea sir.
That is the '71 Buick, is it not?
Yes sir.
'our-door hardtop?
Yes sir.
The sa•• automobile weare talking about right

along, right?
A Yea sir •
.Q And what did JOu certitJ to the insul8nce people

down in Richmond about eoyerage on JOur vehicle?
MR. DURRETTE: As of when?
MR. SLBHKER: As of April 9th, by that document

right there?
MR. DURRE'l'TE: 1974 ?

B. SLEHKER: Yes sir.
THE WI'l'NESS: I don 'tunderstand.
B! MR. SLENICBR:

Q H~ want s to know if you have got insurance and .
didn It IOu put an X ora check ID8rkin the yes box?
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A Yes sir.
Q Tell His Honor where you got the coverage. I

thought you testified that you IIl8.denoattempt to get any

coverage thereafter?
MR. DURRETTE: I obJect. That is not a fair

characteriz~tion of his testimony. I asked him prior to

the accident of November 16th.
THE COURT: He said prior to the accident.

BY MR. SLENKER:

Q Just in that one week or 14 day period, did you

have insurance on the 9th?
A Of '731
Q '74, that is when you got it transferred?

A Yes sir, I had insurance.
MR. SLENKER: Your Honor, I would ask that these

be admitted into evidence.
THE COURI': Without objection, as a package, No.3

for the defendant.
(The documents previously

referred to were marked
Defendant's Exhibit No.3
for identificat 10n and
received in evidence.)
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BY' MH. 'SLENKER:

QAs a matter of fact M~. Conklin, you didn't even

have a registration or a title to this Buick automobile that'

you could exhibit to Mr. Dickerson if we take your testimony

as being accurate, that showed you owned a car, did you?

A I dOB t t know sir.

Q You don't know but in any event if you did it

would have been, is it your testimony that it was in your

name personally?

A Yes, to my best recollection it was in my name

personally ..

Q Now;. lOU previously told us that you were dealing

with Mr. Dickerson on behalf of Barkley Conatruetion Company.

'. Why would you show him a reglst ra tion, it you did, of a

vehicle owned by you personally if' you were interested in

getting liability insurance from Jim Dickerson on your

corpOration? Tell the Court why yo.u would submit your

personal document on the car?

A I was Just in the process of forming a new business

and in this --at thiS time I was --I was gonna transfer the

vehicles into the corporat 10n. They have alwaY8 basically

been in 8 corporation and I was at that time gonna transfer

it into the corporation as' soon as I could get coverage.
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MR. SLENKER:would YO~I",Honor bear with me just

'one .!Ili flute, if';voKpleaSeSi r.

"BY, MR.SLENKER: .
. -' . . '

Q Youtqld Hls Honora minute ago that you were

operating out of your'homeand 1'oti have' ari office In your

hO!IJe. Where d1d iou'have your. office, in the hOme?

A I d1dn It h8ve anoftice per se. I had 'a telephone,

a little desk,> a filingcahiriet.

Q Where did you keep your d()cumen~ s' wi threferenc~

to your bUSiness?
A In the filing cabinet.

Q Where was" that?

A" 'In ;"'- I h~dwha tI call a pool _room; 1n.the{)ool

roOm.
Q Theroomts' in the basement?

A' No's1r.

QOn thef1rst floor?

A" ye$ Si T.

Q Is that the place Where you say you went and got

the documents to give to Mr. Dickerson?

ANo s1r. MY wife got them and gave them to me.

Q Are you sure that your wife went and got them?

A Yes s-ir.

" f){l2
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Q You say your wife went andgot them?

AYes sir.

Q No question in your mind about the validity of

that test imony,Mr. Conk1in?

A No sir.

Q Maybeyou best refer to your deposition.

MR. DURRETTE:What page?

MR~SLENKER: Forty-nine, line six.

BY MR.SLENKER:

Q I asked you what else you gave him, if.anything.

Your answer was, I gave him the informat ion on the registra-

tion card and so forth of the vehicles. that he was to

insure. You reme.ber that?

A Yes sir.

Q You remember I asked you how did you do that?

You said, I gave him the registration cards~ Rememberthat?

A Yes sir.

Q "Question: Well, how did it happen meChanically?"

You remembermy asking you that?

A Yes sir ..

Q Read your answer.

A "I walked over to the desk, picked them up and

physically gave them to him. He put them in his one hand,
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in the other hand he had a pen or a pencil and proceeded
to take the information otf of t hat and apply 1t to the

paper. "
Q You say you got them and gave them to him, right?
A Okay.
Q Well, excuse me, when did you come to the deter-

minatlon Mr. Conklin, that you didn't in fact give them to

him but your wife did?
A Well, there is quite a bit of information that

was given to him; my wife primarily got all of the informa-

tion.
Q I understand that. My question is

MR. DURRETT!: (Interposing) Your Honor, the
witness has a chance to explain his answer.

MR. SLENKER: He 1s not responding to m1 question.
THE COURT: I think he is.

BY MR. SLENKER:
Q Very well, go ahead.

THE COURT: Objection sustained.
THE WITNESS: This was quite a bit of information

Mr. Dickerson had asked for that day. My wife was in the
kitchen at the time. Most of that information, and I do not
know what information in particular, but most of that

(H)4
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information my wife got. Mywife went to the filing

cabinet in the pool room and secured informati on there.

I went to the desk and got the regist rat ion cards, I

believe, and my wife even tells me later and I didn't

MR. SLENKER: (Interposing) That is what I

object to, if Your Honor please.

THECOURT: Object ion sustai ned ..

BY MR. SLENKER:

Q Just tell the Court at what point in y-our mind

or in the pendency of this case, after this deposition,

January of this year, did you come to the conclusion that

your wife had given Mr. lHckerson these registration

eards and titles and 80 forth?

A I don 't .know if I pinned it down to registration

cards am tl tIes and so forth.

Q Tell the Court why you would test~fy under oath

in January that you got them and handed them to Dickerson

and he took information off of them and today in this Court

you say, mywife went and got them and gave them to

Dickerson.

MR.DURRETTE:Your Honor, I object to the question

only because the phraselogy today and the questions today

have been related to registration~ards and titles.
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THE COURI': The question in the deposition is only

registration caros;' registration cards and so forth?

Objection overruled.
THE WITNESS: Okay. I went to the desk and got

the registration cards.
BY MR. SLENKER:

Q I understand that. I want you. to tell this Court --
MR. DURRETTE: (Interposing) I would Just like to

call the Court's attention to look at the two questions in
the book. The answer to the question on line seven says, I
gave him theiriformatlon ortthe registration cards am so
forth, of the vehicles he was to insure. Then Mr. Slenker
said, how did you do that? Answer: I gave him the reg1stra-
tion cards. Mr. Slenker asked; How did ithappen
mechanically? I walked over to the desk and picked ttl em
up. That has reference to the registration cards. I think
it is important for the questions to be asked precisely if
there is going to be an attempt to impeach him on the deposi-

tion.
BY MR. SLENKER:

Q Tell this Court, if you would Mr. Conklin, why you
would testify under oath in January that you gave these
documents to Mr. Dickerson and now today, in Court, you say
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my wife gave them these documents,. if indeed--

THE COtmT: (Inte rposing) He didn't say she gave
them to him. Resaid she got them. I think you are mis-
quoting.

MR. SLENKER: I stand correeted as to that.
BY MR.SLENKER:

Q But today, in this Court -- well, in the deposi-
tion you said you went and got them mechanically. In this
Court today, you said your wife went and got them. Why?

THE COURT: Just a minute. Where did he sa~rhe
went and got them in the depositiOn?

MR. SLENKER: When I asked him mechanically how
that happened, Your HOnor; page 49, line 12. I walked over
to the ctesk, picked them up and physically gave them to him.
That is what he testified to 1n this deposition. Today he
testifiedhls wife went and got them and gave them to
Dickerson.

MR. DURRETTE: Your Honor, I guess we are goi~ to
have to have the 'reporter play it back. I don't recall tre
witness saying his wife gave them to Dickerson. I recall
him saying --

THE COURT: (Interposing) I believe he said she

went and got them. I don't know that he told us Nhere She
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got them; I think that is what he said .
. ,

MR. SLENKER: I understood he said she-went to the
desk and got them.

THE COURT: I don't think he said that. I think
he said she got themj I was under the impression she went

out of the room to get them. That is just an impression.
You may inquire.

IN MR. SLENKER:

Q Did she go out of the room to get them?
A What are we talking about, get what?
Q We are talking about titles, registrations?
A Okay. She went out of the room.

Q And the other information, whatever it might
consist of, the so forth you testified to?

MR. DURRETTE: Your Honor, I obJect.
THE COURT: Objection overruled. I think that is

a proper quest ion.

THE.WITNESS: She 1\":: ilt out of the room and got
ti t lea because they were kept il!the fi ling cabinet. I
went to the desk am got the registration cards.

BY MR. SLENKER:
Q Were the titles kept in the filing cabinet in the

basement?
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A No sir ~i n the poo1 room.

Qln the pool room on the first floor?

A Yes sir.

Q The regist rat ions are ke.pt someplace el se?

A They were on the desk.

Q They were on the desk?

A Yes.

Q YOusay regist rat ions,; were there two of them?

A Yes sir.

Q For the El Camino pickup truck and the Buick?

A Yes sir.

Q Now, the pic kup truck was never to be yours a lone

and personally, that was always in the corporate structure,

was it not?

A No sir.

Q Oh, it was not?

A No sir.

Q All right. It is true, is it not Mr. Conklin,

that there was no discussion at all about who was going to

drive the Buick automobile in your conversation with

Mr. Dickerson?

A I don't remember sir.

Q You don't remember whether there was or there
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wasn't, or are you sayirig that there was no such conversa-

tion?

A About who wasta drive the vehicles?

.Q Yes sir.

A I don it remember si r.
Q You don't remember anything in that regard?

A NotUr.

Q You don't remember whetherQr not there were

drivers - ... maledri verI under 21 or under 25, do you?

A No sir.

Q You don't remember whether there were female

drivers under 20 or 25?

MR.DURRETTE:If Your Honor please, he has

testified he doesn't remember whether there was any dis-

cussion about who was going to drive the cars.

BY MR. SLENKER:

Q You didn't talk about that at all, did you?

A No sir, I don't remember.

Q Pardon?

A I don't remember sir.

Q You don't remember?

A No sir.

Q Okay. There was no discussion either with
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. .reference to the amount and the rate of the supposed cover-

I

age, wa.there?
A There was reference to the amount, but not to the --

Q (Interposing) The amount?

A Yes sir.
Q That is 100 - 300, right?
A Yes sir.
Q That was dis.cussed?

A Yes sir.
Q And did you ask how much that was going to cost?

A No sir.
Q Did you inquire about the cost of al13'other types

of coverage in excess of the 100 - 300?

ANo sir.
Q Arid your previous testimony 1s, no discussion at

all about any amOunts of premiums?
A No s1r.
Q A 11 right. Would you tell His Honor, was the

veh~c1e to have medical pay coverage?
A I don't remember s1r.
Q Well, did you have any discussion? Can you tell

the COUrt it there was any discussion about whether this
pOlic1'ithat you say Dickerson was going to give you was to

, v
!
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include medical pa1 O,r iwasn' tit?

A I' don't remember 8ir~

Q You don't remember?

A No sir.

Q Was it to have application to collision coverage?

A I don't remember sir.

Q Was it to have appllcat ion to comprehensl ve

coverage?

A I don't re ••• ber.

Q 'lhere wasn' ta OJ di scussion of any of these

things, W8S there Mr. Conklin?

A Yes sir.

Q You can relftellQer it, that is lfh8.t Y-0uare now sayi~

to the Court?

A I can remember we talked about liability- insurance

and a figure of 300,OOC> .• lOO,OOOwas mentioned. That is

what I remember.

Q

A

300 - 100. Do you remember that?

Yes sir.
, ;

Q Did this have to do Mr. Conklin, did all this

information that 1'0U say was discussed, indeed, did that

occur early in the conversation you had wi th Mr. Dickerson

or late?
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A Involving the inauranee on the aut08Obilea,

liabill tJ' insurance?

.Q Yeah.
A It happened atter we talked about bonding

insurance.

Q Well, th.re isn't aR7 question, . is there, in 1'0'11"

mind, that the pr1U17 reason that Dickerson waa there and

had b•• n brought there.aBin order to Bee about getting

boneSs?

A No air. He was there tor bonding and liability

insurance.

Q I He. I suppose we have been throqh What you

. have t•• 'ltled to on depo.i tlon. Let _ ask you to look at

fOUr depositlon, page 38,beginnlng l1ne three, and JOur

an_I" there when I asked you what was said about car

lnau.nee. You didn't sa,. an,thing 1n that an_I" about

300 - 100, did you?

A No a1r.
Q S1r?

A Ro a1'r.

Q And then when I aaked you turther about it on

pace 40, beginn1ni at 11ne three, I believe you testitled

there thatNr. Dickeraon aaid he. could n't eover you,
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isn't that what you. said?

, I

MR. DOlUUrr'rE: Your Honor, the arB wer 11 here and

I suggest that we read the answer.and not reI,. on Mr.

Slenker'scharacterization ot it.

MR. SLENIBR: I agree. I agree. I agree with

that tully and I think the Court is reading along with us.

MR. DURRB'1"l'E: Page. 401

THECOURr: I am on 40~ what line?

MR. SLBNKER: Line three.

BY MR. SLENKER:

Q As lunder.tand your testimony today Mr. Conklin~

there was 8OIIethlngother than what ,OU have related here ln

this answer that ••• told to you bt Dlckersonon the occasion

or that .ting, ia that you are saylng to this Court?

A I don it understand the question.

Q Well~ in other words, what appears on page 40,

line three through twelve, you told lie What he had to say

on the top?

A Yes sir.

Q He didn't say anything elae about 300 - 100~ did

he?

MR. DURRB'l'TE:I obJect. There is nothing in

that questlon -- that characterization 1s exclusive.
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SY MR. SLEtlCER:

Q You didn" 88y anything in that answer.bout 300 -

1001 did IOu?

A It i's 117 impression 70U d1-dn t task _.

Q i understand that, but does your answer say 81\7'thing

about 1t?

A No sir.

Q All right then, I asked you the turther question

in line 13, arlJ'thi ng elae he said or have you told me all of

it? You said, that is in essence the general conversation.

A Yea sir ..

Q Right?

A .Yea sir.
Q Do Iunderatand now that that anawer was not

correct?

A No sir, that is correct.

Q That is correct?

A That answer i8 correct.

Q . Incidently Mr. Conklin, did 70U indeed have the

tit 1es and the registrations to both the El Caaino piekup

truck and the '71 Buick hardtop when your deposition was

~akenin January ot this year?

A DId I have it with me?
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Q 110. dld J'ou have th_?

AI had -- I had theali I had the current ones. I

don't know it I had the ones that dated back then.

Q You sald IOu had thell on the tille and the occaalon

ot the dep)sition but J'C)uhad thell at home, right?

A .Yes alr.

Q Didn't have the. with J'ou?

A Yes slr.

Q You were golng to provide us with tbese?

A Yea 81r.

Q Did 'ou~attorn.,. aak J'OUto obtain those trom

that period ot tl •• aftd siye th. to hill $0 he could give

A At that meeting, that w.a discussed. It was not --

I waa not re.indedot itatter that and I dldn't realize that

1t was needed watil IIJ' attomeJ' told .• e the o'herdaJ' and I
. .

looked tor tbell and sot what I could tind.

Q And Jou iad.ed.I think, tran •• itted to 70Ur

attome, who tran •• itted it to U8. that "ou haddestroJ'8d

, •.••• and thrown thelia.,.?

A . Ho air. I don't think I said that.

A

. ..' .

Ohi J'ou didn" sa,. that?

I don't know that I die! or dldn 't.
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Q. Now, is it once again YOl1rtestimony that when Mr.

Dickeraon, aa I l1nderatood, )'Ol1told Hia Honor that Dicker-

. son told '011 the laatthing that ,ou were covered but didn't

know a~ ot the apecitic details at it?

A Yea air.

Q And he waa to pt back to 'au ina week or. so?

A Yea air.

Q Do I understand that he waa to get back in to\X:h

with ,"ou in a •• ek or 80 about autOllobl1eliabillt,. coverage?

A Yea air. -- Ho, about bonding, about bonding.

Q Aboutbondinc?

A Yes air.

Q He •• an'tto cet back in touehwith JOU with

regard to all7thirC that had to do with liabillt,. coverage?

or whateye r tinanelal arrange.nta w.a dee_d neeessary.

Q It la • tact IOu didn't glve him an.r IIOney, yoU

didn't paF hi. an,. preeiU.?

A No sir.

Q He dldn" aak ,"ou torarl7 ?

A Ho .ir.

Q You didn't sign anythin&,dld ,.ou?

A No sir.
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Q He didn't. sign anything and give anything to you,

die! he?

A No si~.

Q All ri'ght', but you apparently asked him if he

needed a deposit?

A Yes sir.
Q Is that your testimony?

A Yes sir.
Q All right. and he said he didn't?

A Yes air.
Q 'l'hat he would write it up and get back in touch

wi th you?

A Yes sir.
Q That 18 what you say he told you, right?

A Yes sir.

Q Do you remember in 11ne 16,1 asked you did 1'0\1

ask him why he was go1ng to get back 1n tc~ch with you; do

you remember your answer?

A Yes sir.
Q He had to let me know about the commercial bonding,

remember saying that?

A Yes sir.
Q Hot a word about automobile liability insurance,
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is there?

A No sir.

Q Then you reaember my asking y-ou, did he say any-

thing else totou and IOU remember Y'0ur answer?

A No sir.

Q Obviously yes; but I don't knowwhat; so you don't

l'eIt8l1ber?

A No sir.

Q But 70U rellembered him saY'log amut bonding?

A Yes air.
Q All right. Now, when he lett there, did he tell

70U at all that you were bound on the bond?

A No sir.
Q. He did not ?

A No sir.
Q Okay. Did Mr. Dickerson make ar17 telephone calls

while he was in 70ur presenee?

A I don't i-eaember". sir.

Q You don't know?

A I don't believe so, but I don't reMllber.

Q Oka7, 7oud1da't really know, as a matter ot tact

Mr. Conklin, whether or not he had the power or the author1t7

tOS!ft 70'1an7 liabilitY' insurance, did you?
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A On17b7 what he lTepresentecJ himselt as an

insuranee agent able to.do it, 7es sir.

Q WtHl, did he 887 he was able to do it or was tha,t

even diseussed?
I

A I don't reaeaber.

Q You don't re.ember?

A No sir.

Q Well, when he said to 7ou, as you haft testified,

you are eovered, --

A

Q

A

Q

that?

A

Q

A

Q

(Interposing) Yes, he did.

Did he 887, right now TOU are coyered?

Yes sir.

Dld70U 887 to him, do 70uhave the power to do

No sir.

You d1dn 'task him anything about it, did you?

No sir.

All right, thank you. As a matter ot tact, there

wasn't arlJ' discussion between IOU and Mr. Dickerson, was

there Mr. Conklin, about whether or not you had had any

prior .accidents, was there?

A I don't remember.

Q As a matter of' tact there wasn't ar17eonversatio n
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between lOU and Mr. Dickerson as.to whether or not anl of
your employees or the employeesot Barkley Construction
CompanyhBd had any accidents either, was there?

A I don't reaember that either.
Q '!herewasn't any discussion between you and Mr.

Dicker.onabout JOur driving record, was there?
A I don't remember that.
Q There wasn't any discussion between TOU and Mr.

Dickerson about Mrs. Conklin's driving record. was there?
A I don't reumber.
Q There wasn't any conversation between .1011 and Mr.

Dickerson about ant of your chl1drens' driving records
either, .a. there?

A I don" remember that either.
Q Now, do the members ot your family normally drive

cOllllercialvehicles such as this was to be, the Barkley
Construct10n COlllpanyvehic les?

A On occasion my wite drives.
Q Now Mr. Conklin, another area I would like to

explore with TaU if I might, wasn't it indeed your practice
in prior years, if you could get bonding capability let's
8&y, or if you got sOile type of consideration from an
insurance agent or an insurance company, that You made it a

081



88

practice to liv. thell allot your insurance?

A Yes sir.

Q That had been the pract ice you personal11 and your

corporations, those in whlch 10U had an interest, had

generally pursued that procedure and that polle,., had they

not?
A ,Yea s1r.

Q Now, 1t this man, Dickerson, bound you that very

. day. aa ,.00 say, and y()U didn't knowwhether you werego1ng

toaet the bond or not,

A (InterpoSI rig) Yes ai r.

Q -- (Continuing) It you didn't get the bOnd tor

aUre, he _an 't lP)i~ to keep the other coverage, was he?

A Yes sir.
Q You were going to take that awa7?

A No sir.

Q 'fou were ping to leave 1t with him?

A Yes sir.

Q Ian't that the very rea80n you prev10usly, with

reterenee to Bob Howardand the Cobb Insurance Agency, why

you hadn't 'ranat.mdthe insurance 1••• d1atel7 to hill,

bec:auae 30 days thereatter you m1ght have to pull 1t away

trom hi. and live l' to somebodyelse?

082
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A Yea sir, but. that wasditferent.

Q That ia different. Are 1'0u telling the Jl.dge then
, .

sinee Dickerson gave you this liapilit)" insurance, it didn't
. I .

make 8rt7difference whether you got the bond or not; is

that what 1'0u are sa,.ing?

A Yes air.

Q You didn't get the bonding, did you?

A Yes sir.

Q Sir?

A Yes, not with Mr~Dicker80n, but I did with another

COllpal11' •

. Q RiCht, but you didn't get it from Mr. Diekerson?

A No sir.
Q Howlong was it after the meeting with Mr.

Dickeraon before you called him to find out whether you

t..$re going to get the bond or not?

A I ne.er called Mr~Dickerson after the meeting to

see if I was going to get the bond. or not ..

Q Why not?

A Because he didn't have time to reply to me,I felt.

Q What do you mean he didn't have time to reply tD

you; you hadn't even a",balitted the bid on the MormanTemple
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A,No, th(~ bid was cancelled.

Q Well, wilen waa it cancelled Mr. Conklin?

A I don't recall; it was cancelled three or four

ti.ea. Wedidn't bid on it until I guess a year later.

Q But it wasn't cancelled or in a state of cancella-

t ion 'a. of' Noyeliber of 1913, was it?

A
,1

Q As a _'terrt1 tact, the bond bids were to be

Bubeitted, according to your testimony under oath, around

the l.t of the ~ear of 197~?
A Yeas1r, that is right.

Q That 1s wh7J'ou were getting bonding trom

" Dickenon so you would have your ducks in a 'row --your

bid1n a row and could submit 1t, right?

A Yes sir, 7e8 sir.

Q Nowth.n, J'ou didn't make any inquiry of Mr.

Dickerson later on, aa I understand from your testimony, ;

about.bather ,.ou got the bond or whether you d1dnit?

A'l'hat i8 right.
Q' Wh7 not?

A It normallJ' takes at least a week to two weeks

betoN IOU can -- betore a person like Mr. Dlcker80neould"
, '

get back toase to find out if this 1$ workable and this is'
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the ti-e that he had set torth to let me know and the two

weeka had not expired ,.et and I had not taken the time to

call hi., back on it.

Q Well, the two weeks then transpired. then you had

this aceident, right?

A Yea sir.

Q Atter the:~aceident, did )'Ou call hi. about the

bond?

A No air.
i

, '

Q The accid.rtt wouldn't have anything to do with the

bord, would It?

A It had a lot to do with 1117 teelings about hill aa

a penon and aa a repre"ntat ive ot an insuranee agent.

Q Howabout answering Q' queation;the accident

didn't haye all7th1rw to do with the bondi,~ coverace you

wanted IIr. Dickerson to glve you in the first inatanee,

did it?

A I dori't know how to amawer that. It did but I

don't I apparentl,. see an anawer ditferent to J'Our ques-

t10n.

Q Just give -- ean you answer IlJ' question?

A Yea s~r.
Q Go ahead andanawer it.

'_...
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A It did.

Q The accident had an influence on the bonding?

A Yes sir.
Q. Nowyou have been a businessman for aeveral years;

IOu appreciate, do you not, need for things to be in

Writing?

A Yea sir.

Q Don't you try to conduct your affairs in such a

manner aa you have got aome written memorandumor something

like that?

A Yea sir.

Q And whenever a fellow says he is going to pay you

1II0neyor sollething, don't you like to have something written

down?

A Yes sir.

Q In your business you strive to get that, don't you?

A Yea sir.

Q Did you ask Mr. Dickerson to give you anything in

wr1tIne abOut an,y kind of auto llabI11 ty coverage?

A I believe I did sir.

Q Oh, you believe you did?

A Yes sir.

Q Well now, you didn't tell me that in your deposition,
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did J"OQsir?
A I dontt know sir.
Q ~hat did you ask him to give you?
A I don t t know.

MR. SLE1t{ER: I have no turther quest 10nsl Yoar
Honor.

MR.. DU'RRE'rTE: May Igo into redirect now, Your
Honor?

THECOURT: Yes sir~

REDIRECT EXAMINATION
Sf MR. DURRt'l'TE:

Q How Mr. Conkllnl is the18any doubt In your mind
whatsoever that the diseu8s10n and the content of the dis-
eQSslon that J"ou have related to this Court regarding
automobile liabl1itJ" insurance took place on the -- the
_etinc wi th Mr. Dickerson and Mr ..Ash took place --

MR.StEHKER: I obJect.
THECOUR!: ObJectionsu8tained.
Dr IIR. DURRB'1"l'E:

Q Letts go back Mr. Conklin, to the transfer to you
ot the automobiles from Daie Construction Co.pal'l7. I believe
you testified, did you notl that the automobiles were trans-
terred to 70u near the end of October, 1973, is that right?
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A Yes sir.

Q And on this exhibit, which is Detendant's Exhibit

No.3, under subsection A, Asslgnment of Title by

Be&i8te,red OWner, 1n which yournau appears and 1s

str1ken,would you testity a8 to the date in the upper r1ght-

hand corner ot that portion of the instroment?
. i

A

Q

Octobe~:30th, 1913.
Now, prior to t1hemeet1ng of November2nd of 1973,

I

Mr. Conklin, would you tell the Court please -taT ;rou did not

seek to place JOur automobile liabi11ty insurance with some

1n8urance compall7through SOM i durance agent?

MR. SIBMKBllI It Your Honor please, I think that

1. 1_'.rial and 1r:relaftnt to the la8ue here whether he

tried to put 1t with sOMbody e18e or 80111eother agency at

anr ciYenpoint 1n time; I don't think 1s material or

. releYent.

THECOURl': Is this subsequent to HoveMber2nd?

D. Duruo::r'!E: Ho sir, prior to Novetaber2nd; the

reason whl' it is re leY8llt, 1t t he Court w111 reea II, I

attempted to ask that question on direct and the Cwrt said

1t was not proper direct. Mr. Slenker att •• pied onere.s

exaaination to tie in the liability 1nsurance with the

bondiQl and intiate that because 1t wa.Mr. Conklin' •

..-" 088,
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business practice in the past to plaee his bonding and

liabili't1 insurance withone company --

THECQUKl': (Interposing) Objection oyerruled.

~ MR. Dd~E:
'I .

Q Do J'ou need, the question restated?

A Yes sir.

Q You want ale to restate the quest ion?

A Yes sir.
Q Prior to the meeting ot November 2nd, 1973, did

IOU att •• pt to place your automobile 1iabillt1 insurance with

alii' COIlpanl?
A No sir.

Q Would you tell the Court whJ' please?

A Becade when I -- I knew that I was gonna' go tor

co_reial bonding.hieh I had to have to operate the

bwsiness and I knew when whoever was t owri te cOllllercial

bonding wouldwarit all the other insurance. Consequent 1y,

X had to put it all together with one eompat17betore I

.made a .ove.

Q Betore what, I didn It hear the1ast part ot that?

A I had to get one COIl1p8lVthat would take it all.

Q All right sir. Now, with that purpose in mind, you

met With Mr. Dickerson on November 2nd?

-- 089
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A Yes sir.

MR. SLENKER: I object to that and ask 1t be

striken.

THECOUR!: Objection sustained.

B! III. DUaR&'.trE :

Q Mr. Slenker asked you on cres8exa.Ina tion whether

or not )'OUwould have lett your automobile insurance wit h

Mr. DIckerson ard the COtllp&i'Q'that he placed 1t: with had he

notbeen able to set ¥Our' bonding. Do you recall that

questiOn?
A Yea sir.
Q You annered 'that ,ou would?

AYes air.
Q AncS1'8t obYiousl1' you would have had to place your

, , ,

bondi III somewhere else?

A Yes sir.
Q Would you explain to the Court please why

artai.lly i.t had been JOUr desire to place them both with

one coap&l'1I' and yet your testimorl1' today 121 that 1'0'1would

haye lett the liabtlity with Mr. Dickerson had he not been

able to get the bonding?' Would IOu explain tha' to the

Court please?

MR. SLEHKER: Iobj.eet; I donlt think it 18
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material or releyant as to whether or not the defendant

agreed to cover hi., get hi. insurance, or tr,r to get him
insurance; what 1s in,the man's mind is ~.ething we don't

know about •,

'!'HECot1.Rl': Objection sustaine4.
IIR. DtJRR'IT'rI: Would Your Honor allow me to

cOIIlII8nt? M~. Sl.nk~~ aaked the question I rephrased. He
."

said, would 70u have left your liabili 1:1'insurance eoverage

with Mr. Dickerson had he not been able to provide bonding.

'!'HE cau1ft': He answered yes.

MR.DUIUUSi"iB:And I think --

'l'IIE COUR'l': (Interpoa1,.) You want him to repeat

it?

MR. DORRET'l'E: I don't want him to repeat the

answer. X think the Nason tor that is relevant if, as I

anticipate, there is going to be argument that i8 terribly

1'neonsiatent w1th his previous pract ice .;

!HE eOUR!:ObJeetion overruled.

0. SLDIKBR:May I have an exception please?

'rHE COUHr: Exception noted.

THEmNESS: .Could lOU rephrase the question?

Q 'lbe question 115: why?

r..
I
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THE coURT: whl'would tou have lett t~ illlJUranee
, , '

. with theID lt70llcl'lc1n.t;letthebond?

"'fHEWXftE~: OUJ'. earl Igo '8.t th.ye~beginni ng

anet explain this?'

t!H£ OOUllTt j Do lOU th1nk 1t ia neee •• a1"7?

Ma.stJacJcBa: " Well Your Itonor; lobJeet to that.'

',We don't ICnI:M what thi8.itne88' ill g01ng to flay.

mOOU1lT:%think it ls •• ubjee'lyeq~s'lon' '

and"l1!e~l. ObJect 10n8ustaI •• CS.

MR~UJl<Ri'ri'E: 'foaniquea'ion abOut that, 'Your

'Honor?

TRECOOIrr: St"r?'

'IIR.JlUUBiftB: 'toafll' queatloAabo(lt wl\th.e, would
,', \

ha"fe 'lett' t hi81IU1uranc:e?

THE COUM': Yea, I don't thinkltt8relevant. The

objection I8au8taln~d.
NB.tJoRRt'f"n: Mote myexeeptI()l1' pleaae.

'l'HB cOURT: Exception nOted.
, '

, Sf o.wBBE'PrE:

Q Ho. Mr. Conklin, was"there a discussion with Mr.

Dl"ekersonas "0 how long', I belIeve J'ou testitied in

r..Pon•• to Mr. SleRker's question, there was no 'diseu8sion,
.' ,

"ithMr. Dickerson that '70U reeall&bOuthow lonS the
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. " U:8:bl1it, inau"'ncec'cweragewaato rellUliri in etteet?

I. Idbn" re•• 'b8r, no."

'. QOrie 7*ar,t.o para,anJ'tlme 11ketthat?

AYe. air.
.' .

Q " Di~ IOu. howe"er,uncleratand-':' did J'ouknow .1n

J'C)ur O1Inlll1nd; how ions that lnsurancecoverace Was' to be.

in .tt."
MIl. SLBIIlQlh' ObJect 1on.

'1'RBCOUft:Objeet 10n suet a1ned .

••. JIIt."~1
. . .

Q . Wasthere.'aP7dOubt lnlOur mind Mr. Coiuclln, that

.thee09~race was In .tteet tl"Otlthat aenttlritil SOIIet1.e? .

< ••• ~st6B1j(D:ObJect sOn ~

!BI'C_: ObJectionsuatSi ned.. lie "a' already"

sald that; he 1,. not perillittecl ..toNpeat.what: he said

"....prevloWl17 •

Bl'1IR.DUBBB!D:

Q 1IOW,do' the dOcument is that ~u gay. to Jlr.

])ickei'80n. the tftle and the repstration eard. relate to

th.'woYehl.cl.a .J'OUh&•• t.s'1'tle4 to here .th1allOrnlnc?

.A Ye.a1r.

Q Hot to tlfO other veh1c~e8?

I. No slr •

•.. -_.
, ..09'3'. ~'..



100

Q You were talking with Mr. Dickerson about automo-

bile liability insuranee for those twoveh1cles?

A Yes sir.

Q Isn't that correct?

THECOUR'1':He has said that repeatedly, yes.

Lite is too short and the day is too long. Don't repeat

it you pleaae.

MR.DURRET'1'E:I 8.polog1ze Your Honor because of

the nature ot the cross examination I thought it was
important to because of dates.

'!HECOURT: You don't have to repeat anything,

please.
MR.DURRE'l"l'E : May I have Just one momentYour

Honor?

Bf MR. OO'lUUi:'1al'E:

Q Mr. Conklin, :rou testified in response to Mr.

Slenker t IS question that there was no discussion regarding

the rat. or the cost ot the insurance, 1s that correct?

A Yes sir.

Q Wh7not; wn, didn't you ask amut the cost?

MR. SLBRDR: I object to this it Your Honor

please. I don't know how he would know whY' or if there is

a part 1eular reason.

094
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JIll. DUlUl!.'TTE: He knowswh7 he didn't ask about

the coat.

THECOUIr1': ObJectlon overruled.

MR. SLENU1l: Exception.

THECOURT: Exception noted.

'l'HEWI!'NESS: In this type ot insurance I have -

found it is normal --

MR.SLBlOtElh (Interposing) Wait a lIinute. Ttf.s

18 "h7 I _de the objection; he i8 nowgoing to 881' l1tlatever

he cares to say about this, which ia nothing that was said

back at the tille he waa with Mr. Dickerson. It i8 sub-

Ject!Ye thine that cOiles right out ot his lIlind. This 1s

aelt~H"lr11.

MR.OOB.RE"ftE: No utter where it comes trom, isn't

he entitled to sa7 why he didn't aak about rates?

'1'kE C01JR'l': '!'he obJection is overruled.

HI i .Ma. DUBRE'l'lE:

Q The question is: why didn't 70u ask about the

cost of the rates tor the automobile liabilit7 insurance?

A Because normallY' theratea are cOmpetitive 1n the

insurance bU81nes8 and they are regulated and I know it has

to be a reasonable rate. Also, that I know that normal17

in this tJ'pe ot insurance it is normal to be asked for

-" 095
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covense an:! to be covered without the necessal'J' paperwork.

THECOUBT,:A~ further questions?

MR. OORRE'rl'E: I don' t think so Your Honor.

MR.SLENJCBtt: Ma1I Your Honor?

'fIlE COUR'!':Yes sir.

RECROSS EXAMINATION

BY MR.' SLDIKER:

Q Mr. Conklin, will lOu tell His Honor these cars

were preyiou.17 transferred to you by the tel'lls of the

s.paratlon acre_ent with Dale aa of the first of October;

10ueigned that acre ••• nt; the agreement carrie. the date

of Octoberlat; will J'ou tell ,the Court why i' i. JOu didn't

eeek 801" liabilitJ' insurance on ttie vehieles for over a

.onth?
JUl. DtJlUlB'1"l'E: Your Honor, I obJeet to t hat. That

is not IIr. Conklin' a te.t l'.o~. Ift\e agreement purports to

reflect that but Mr. Conklin haa testified that 1t was at

the end of October and the date on the title.ertifieate

when thet were tranaterred isOctober~3Oth, 19'73.

'1'HBCQJll'l'r I understand that but the contract

saye Del. had previousl,. transferred these autOlBObilea. I

think he can ask hi. wbt. Iunderetand your situation. Then

he eanask hi. whJ' it is that he signed theagree_rt setting
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forth that he alread7 had the tltlesince October the 1st.

BY MR. SImUCER:

Q Why did you wait over 30 days to make any attempt

whatever to get coverage 1

MR.DURRET'l'E: Your Honor, I object.

THECOURT:Objection sustained. The question is,

wh7would tou sign a contract in which is stated that you had

previously received the clear tttle Of these vehicles.

THEWrl'nss: Sir, thf! vehicles in that contract

are one of several things in there and it is hard to explain

.ni7 toraer partnens abili tt to work things but I think that

he haa clone this in the past) 1s to backdate contracts or

datethlngs accorcUngto what would necessarily work as tar

as interest aOOthings like this are concerned and he .as

probablJ' trying to establish a date ot when to _Ice every-

thing, interest rates and this sort ot thing, work out in

ac:cordanc:e,but it .san't until the end of October when I

letttheCOIlpan7 18 when I got the vebielesand this type

of thing.

Br MR. SLENKER:

Q Then Mr. Conklin, have you told the Court every-

thing that there .i8to be knownand that you recall about

JOur conversation about this insurance with Mr. Dickerm n?

097
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MIl. DURBE'l"rB: I object to the question, Your

Honor.

THECOUR!: Objection sU8tained.

B! MR. S,ENKER:

Q You hayen tt mentioned in 70ur testl.01l7 alll' place

Mr. Conklin, about workmen's compensation or --

MR.OORR!ftE: (Interposing) I object to that.

'fha' exceeds the scope of Redirect Examination.

THBCOUR!: Objectionaustained.

MR. SLENKER:May I have an except ion noted?

'!HI COtJR'l': Exception noted. I just have several

questions.

Mr. Conklin, this agreellent not on11' purports to

have been signed on the first da1' of October, but the

Notar,r Public certified it was acknowledged on the first

da1' of October; have IOU seen that?

'!'HEWI'rHESS: Yes air, I saw that and I waanIt

a•• re of 1t air and I just -- I lues8 I can't -- I would

hay. to 10 back to IIl7 partner and the CPAand the Notar1'

and find out exact 11' what has happened.

THECOURT: WhoUI DorottiJ' C. J. Harle~1 Notar1'?

THEWITNESS: It 1s Mr. Sabri s!{y 's secreta 17•

'rIlE COUR'!': Are 1'ousaJ"ins thaI; that is incorrect;

098
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that her certiticate i. incorrect?
. .

IIR. DURRE'rTE: No sir, it I aay interJect; I don't

thi:nk hi's tea'illOl'l7 --

MR.,SLBID:J1: . (Interposing)

witne.s.
Let's hear tl'Om the

'rIlE WrrHBSS: I Just couldn't answer that sir.

I don't know; % Just dOrt't know.

'fill COURr: Well IOU don't knowwhether you signed

it on Oetober lat?

ftB Wl'fDSS: No air, I dOn tt know Whether I signed

i ton October lat.

D..DUlUlJrPlE: That is the point I. wanted to Il&ke

Your Benor.

THE COUJrl': Well now, IOU 8&7, Associate Enterprises,

Inc., tha' wae a p&rtnerahip?

lfRE. wrftIBSS: Yeah, I think.

'1'HECOUR'f: It was called a corporat SOn but Jus'

two people were in it?

'fIlE lfl'1'HBSS: Yes 81r,Mr. Barnes and Il7selt.

tJ.IHBCOUR'r: You all owned theae two Yehieles?

'lim VI'l'JIBSS: Yes aIr.

THE COUJrl': You had llablU:tt Insunnce on them

betore, didn it ,.ou?

099
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THE WrrNESS: Ye8!l1ir.

THECOURT: Whendid this expire?

'l'HEwrrHESS: When I took possession ot the

vehiclea, which was at the end ot -~ when Itookpoaaess1on.

When I lett the corporation ofticial17 and took posaession

of the. vehie les, theT cane.lled at 1nsura nee. Dale

Construction did, which was at the end of October.

'J.'HE COURT: TheT!

THE WIftBSS: Yes Sir.

'!'HECOURT: TheT eancelledthe polic7?

'l'RE Wl'l'HESS: Yes s1 r.

THECOUB!: Wh7didri't 'you Just let it go?

'tHEWl'fHESS: Sir because I --

THECOURl': (Interposing) You knew that JOu were

uninsured?
'lHBWl'llfESS: Yes sir, at the time.

THECOO1tT: Regardless, do you remellber whether or

not 70u drove the yehicles during the month ot Octol.ier?

THEWrrN&SS: Yes sir, I worked out ot the El

Call1ino; I continued driving the vehicles. I stll1 have

thell.

'J.'HE COURT: During the month of October 1973? .

'l'HEWITHESS: Yes si r.

100
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'fIlE eOOM': And knowing tha t t he7 \'11m! 'un! nsured ,

i. that correct?

'lRB vriHIss: Well, I aee thedocu.nta 1'ouhave

there but it !s"; ..knowledgewhen I lett at the end ot

October, I .ort ot ottlc1al17 lett and we had been talking

about splittlns, about lie le.vine tor SOIletiM and when I

ottlclell, lett o'lrctOliptJ'Oller, whichat that ti. we had

a co.ptroller, had the t1tle8 and neees.al7 papers at his

. desk and aaked ile to alen thell and the t t he7 lOuld be II'

vehicle. at that tl•• and that da, --
'!lIB COUJrf: (Interpoaine) 18 he here toda,.?

'!HI WI!!fBS8: No sir; he could probably be reached.

'1'111cauRr: Well, when J'OU were talkins to IIr.

Dleker801l, Juat ~hat did 700 887 about the .tatus ot the

insurance on these yehlcles; Jl8 t what was your language?

.'ID V1'fJIBII: I told IIr. Dickerson atter lie got

through talk1na about bonding, then wewent right into

li.bl1i',. ineuNDCe on cara and I told hill I didn't have

a...,.iuunnee and I wa. vert coneemed about it but I had

been d~'Y1nc wl'hout In.uanoe and I said I had to do .000e-

.th1aa. I told hill -- It I -7 talk to IOU about 'hta?

'l'RI COURf: Ho, that ia enouch. Who.a present

at that ti ••?
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'!'HEWrr~:Mr. Aah and IQ' wite waa in the roOll.

THE COU1l7!:' 1fDw tar vas Mr. Dickerson trOm you?
I "

TllEvr!JIBS8: Wewere aitt1ng in a round table.

'1'HECOUR1': . You have applied tor insurance betore,

haven't you, for liabil1tN insurance on vehicles betore?

'.l'RE WrrHESS: Yea a1r, but it haa been a period .

ot teara. I penonal17 n01'll&11N-- Nea sir, I have. I

haven 't personallyj I usually had a aecreta17 do 1t, this

tl'Pe of thing whl'ch I a. tl7ing to saN, I all I\Ot tamiliar

with thia type ot thing as I shoule! be and --

IfHB COUlft': (Interpo81nc) Did you ever till out

an applieation. torm?
DB Wrl'NBS8~ For 1nsurance?

THE COUR!: Pol' liability insurance?
'l'HI WftBESS: I might 881' that I don I t believe so

sir; I believe l1ke 1101"18117it I have gone atl7Where I have

alway. dea1th with Cobb InaUraneej I would go in and say

Bob, I have cot a vehiele I want to cover. Hewould till

out the papers and I would sign it.

lfRE COURT: You would slgn the applicatio'n with-

out read! na 1t?

lflii WI'rHESS: Yes sir, when a representative like

him would till it out i telt secure he was qualitied in his
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field.
'!'HE COURT: He wouldn't ask )"OU whether or not --

THEWITNESS: (Interposing) Wewould talk at the

t 1m. and he would tell .e what the coverage was.
"I : ') .~

. '!'HECOURT: Wouldn't he ask )"OU whether or not you

had been in artJ'aeeidents or whether J'ou had been caught

spettd1nc or an.rt~ing ot that sort?

IIfHB WrrNESS: So long as I have worked wlth an

insura_e agent on insurance, I don't retle.ber tte 8e ques-

. tiona. It theJ'would or didn't, I don't believe the,- have

evel';/asked lie about pa"icularitles and thlngs like that and

I don't recall Mr. Dickerson and I talking about It.

'ftIBCOURT: I t hl nk that i a all. Do lOU gentlemen

desire to inqU1re:.anJ further?

MR.SLEIIICER:I have no questions.

MR.DtJaBi'tlfE: No questions.

tHE CalR'l': '!'his Court Wll1 now recess for about

five minutes.

(Whereupon, there was a brief recess.)

loa
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Whereupon,

LAWRENCE W.ASH,

waa called as a ldtne •• bJ'and on behaltot the Complainant;,

and ,having been previously d111J' ~worn, w8sexa81inedand

. testitled aa tollo •• :

))IBEcf SXAMINA'l'ION .

BY NIt. DUJWft"rE:

Q Would' fOU atat.your full I18mepleaee sir?
A LawrenceW. Aah, A-S-H •

. Q Vtleredo you reside Mr. Ash?

A9112()ld Mt. Vernon Road, Alexandria.

Q Whatta' your protea8lorull' occupation?

• Lt.' Colonel, United State. AniJ', Retired.

Q Do JOu ha.•• another Job?

AI did a'the t111e ot this.

Q . 't~Uc1o not now?

A NO •. '

Q' Let _e d1rect' your attention then to on or about
" ..

Noy.ber 2nd,1973iand ask Ityou had otherelllplO7llentat
thatt1.'

A .Yes.
Q Whatwa. it?
.A Pi.dllOnt .capital Corporation •.

104.'.'
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Q Wh.t 1s that?

A Insurance and investment co.pany.

Q You were what tor PiedllontCapital?

A I handleeS insurance and investment.

Q All ript sir. Do you or did you at that time

know Mr. BonaleSConklin?

A Yes I cUd.

Q Would you incKcate it he is in the courtroom?

(Whereupon, the witness indicated.)

BY MR. DURRB'l'TE:

Q Did you at that time know Mr. James Dickerson?

A Yes.

Q Would.you indicate it he 1s 1n the courtroom?

(Whereupon, the witness indicated.)

Q

A

Q

,
He is the gent lellan at th! end ot the table?

Right.

. Did there eo•• a t111e when Mr. Conklin Contacted

you with regard to some insurance need he had at this

partiCUlar pOint in time?

A Yes he d;td.

Q Would ,you tell the Court please when he came to

you and what he told you regarding the insurance?
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MR. SLBIIXER: Your Honor, what he tole! him is hear-

saJ' ane! I would obJeet to that.

THEeOURI': ObJeetion overruled.

THEWn'NESS: He gave lie a requirement for bonding

and casualt, insurance.

BY' MR. DURRBTTE:

Q All riCh' slr. BJ' easualt, insuranee, we lIean

what?
A Automobile easualtJ', other types of easualty

inaurance; bonding and so forth.

Q All right sir. Does that inelude autOllotd.le
-.. "

lia btll tJ' i naura nc:.?

A Yea~

Q All right air. Did he make any further requests

ot you?

A He asked me it I eould prOTide it and I told him

that I waa licensed in these areas but did not currently

.write that type ot insuranee but that I could prc>Tide an

outlet tor hill.

Q And did 70u subsequently arrange tor hill to meet

with soaeone in that resard?

A Yea I did.
Q Whowas that individual that you arranged for him

~--l06
.' -
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.-!

,./

IUd TOU attend thi8 Ileetine?
Mr• Dickerson •

Yes.
Can lOu tell Ilewhen thatlleeting took plaee?

, ,

'l'be.orniQC 01 the 2ndot Movember, 1973.

And ean J'Ou tell • how7Ou~re cerlain ot that

I have it in m7 appointment. bOok.

YOLlr apPo1nt.ntbpok fOr that ,.ar?

A

Q

A

Q

A

Q

da,.'
A

Q

A

Q

lUsht ~

And J'OUM" looked at your appoint.ent book and

¥OU had:1' Wr1ttenira the"' when toU'loo.ced?
A Yes.

Q And you attended thi8lleeting?

A Yea.
Q ~1ere did the meeting take place?

A At Jll".Conklin 's home, Wilkins Road•

Q Whoel •• was present?

, 'Mr. DickersOn and at vaJ"iou8 t1111es during the

'lIeet1r11, lin. Conklin.

Q ""'.108117 within Mr. COnklin 'a home, where did

the ••• tt.. oeeu~' '
.......
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A In the breakfast area, at a table1n the breakfast

room.
Q WereJ'Ou seated arpund this table?

!
A Yes.

Q Now did the conversatton, tell me, it JOu would,

what subJects, Just subjects of insurance, the conversation

concerned; areas ot lnauraneethe conyersation concerned?

A Fidel1!",., bonding and casualt,. insurance,

autOllOblle insurance.

Q All right sir. Were the,. discussed together or

were the, discu8sed in so•• sort of order,il JOlt recall?

A separatel,..

Q Separatel,; which was discussed tirst?

A Well, we initial17 started talking about the

bondinc and then went to auto insurance but then back to

bondinc again atter that I mean.

Q All right, with regard to the automobile liabiliy

insurance, did Mr. Conklin furnish to Mr. Dickerson a~

intoNation, aD7dOCLl•• nts relating to automobiles?

A Yes he did.

Q What docLlllents were furnished?
. ,

A Registrationdoeuments on the vehicles and I don't

re••• ber whether it wa. title, title docuaents or SOlie other
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documents, in 'addition to,the actual registration.

Q

A

Q

Were th~se igiv4irl to Mr. Dickerson?
i .

Right.
Do J'ou re_ber bY' .holl theJ' were given to him, if

TOUrecall by wholl they were given to Mr. Dickerson?

A I think Mr. Conklin gave them to Mr. Dickerson, but

I thinkMra. Conklin had. gone out and gotten SOllie of t hem to

give to Mr. Conklin.

Q All right sir. Did Mr. Dickerson write down any-,

thins based upon those documents?

A Yes he cUd.

Q He Made.SOIle notes on pieces of paper?

A Risht.

Q Now, it you recall, during that discussion on

atito!llObile liability insurance, did Mr. Conklin sat anything

regarding the effective date of that coverage?

A Yes. He asked a question as to whether he was

covered, could considerl .i himselt covered at the tille. I

don tt rell8llb8r the exact words, but something to that effect.

Q All right sir, as to whether he would be covered

a t that time?

A Right.

Q Do ,"ou remember Mr. D1ckerson IS. response?

109
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A Apln.I don't re•• _ber th4t actual lIorda;, but 1t

wae 1nthe .tt1nat lye.

Q All rip' air. Now, eto you :telle.ber a~ cS1.eu8-

81'one rep.rdln& the allOunt ot the coy.rage?

A 50.

Q You don't recall that?

A Ho.
Q Do IOu have an, reeolleetion as to aIV' other

taee's ot that eonyeJ"aatlon about autOtftOb11e1labll1t)r

in8&U'&nOei al'l7'h~IlC'el •• that waa dlaeu8seet?

A Well I know there were two vehlel •• dl.Wlsed

and 'he 4etalla pertaln1aw to the two vehicles.
. .

Q ~re was 80IIe aeriee otqueatlona aakecSand

an_red but ,oudoR 't reite.ber what they were?

A Ro.
Q All right, nowbaaed upon that conversatlon Mr• Ash

and your obaenatlon ot the people involved, d1d 70U reach

a conclu.10n ae to whether or not 1naura nee coyerage had

been t.ple.nted and ettecti ye on that date?

MR. COIBMAR: Your Honor, I would object.

'rHB C01JIft': Objection suetained.

D. ~BRftI'lE: It I may address the Court on this

point .We have done a Bubatantlal a.ount ot research on thie

Ito
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quest:tonknowing there would be an objection and it is our

contention Your Honor he has expertise in this area and I

will be Slad to g1ye the Court --

THECOUR'!':. (Interposing) He 1s teatitying as an

expert; J'0\l saJ' he is teatitTing as an expert?

MR. lXJRRET'l'E: I all aaJ'ing Your Honor, 11at in

Virginia arid in 1I0at jurisdiction., this particular case,

he has .ore expertise on this subject than a t7pical

witness would because he 18 in the insurance business but

that i8 not neeesaarilJ' what is important. It i8 not a

violat10n ot thehearM7 rule Your Honor and this 18 our

researeh, a Virginia ease on it. Por a witne.s who

observes individuals involved, hears the stateRnta that

theT make, the questions and anawers that are exehanged,

ob.erves their demeanor; 1t 1s admissible to state an

opinion ot his a8 to the result of that conversatlon or

a8 a result ofthoae tacts and I will be glad --

TIlE COOR'1': (lnterposlnc) Give me just one ease

directlT on point, it 70U have it.

MR. DU1tRET'l'E: Not direct 11 on point but analogous.

MR. COLlMAN: It I may respond to that, it 1s the

ultimate iS8ue in thia ca8e.

THE COOR~: It is perfectly obvious what 70ur
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answer is. When.I was in law school there wouldn't have

been any question a'bout 1t but that has been a long time a.go.,

MR. DURRE'r'l'E:There is a bunch of 1there, Your

Honor.

THECOURT: The Commonwealthof Virginia won't

eyen let an officer testify whether or not he thought a man

was drunk.

MR. COLEMAN:That is right.

THECOURT: You BaY' we have a Virginia ease that

8&78 he can express an opinion in this instance? I shall be

MR. DUBBE'l'TE:Just a moment, Your Honor. This is

t he case, tootno'e number 12.

THECOURt': Ob.1 eet io n susta ined . Exeepti on noted•

MR. DURRETTE:May I show the Court one other thing

if I .igbt and that is SOate material from Mr. Wigmore on this

particular evidentiary rule?

THECOURT: Exception noted.

MR. DURRETTE: Yes sir.

BY MR. DtJRRE'l'TE:

Q Mr. Ash, subsequent to the meeting of November2nd,

1973, did Mr. Dickerson makeany contact with lOU regarding

the SUbject of bondfnginsurance or the liability insurance?
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A ~es.iri he d1d.
. .

Q '. And. appI'OX1.t.l,.when did that corttaet take place?

A 'rhIltw.a on or abOut the 23rd ot No_ber.

QVhJ' are .youcertain ot that day?

A Beea.", in ,rAJ' app()intllent book I made an appolnt-

••n' torllr. Cofttclirt and 'VMltand a'nother ca'su.lt,.
: ; .

s.ftaUraftee acellt toatt.apt to get the -bond a~ -the other

a~""'ftt a.de'. "
QAll rip" air. "Prior' to Ifovellber 23, 1913, lOU

.'.bMrclllOtbJ:qtl'Oll _to ~ Dleker80o?
Alllpt •

••• ~: 'fhat.i •. all tbe questlona I' have

. '!o"r IIonD~..

CIlOS:lDAiaIlA'f ION

•• •••• COualAlh

Q IIr. Aab,X belIeve lOU 'e.tltied that lOU arranpd

this ••• tlns be' ••• nJlr~ DiCk8raon and IIr~COnk11n?

A Usht •.

Q Had J'O\l ever .at 111".Dickerson prfor to thi' •

•"'tnc?
A IllS' prfor to the .et inc •

. Q lust prior, what~dolO11•• an, In JOur otfiee?

A % donit reeal1,bUt 1118' hill priQirtGthe _t111&.
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I don" rftttlDb8l' Wh.~th8.t, eeting "-., whett*~ it waaat a

'restaurant oreo.epl&oe,'JU8tth«t &tal' of t~ •• tinK.
',' .' . .' . .

, Q Dld'J'Ou hay. an,. bu.H ••• <lealines with ilr.

])lekenon prior totheda7'otthis •• tins?

ABo.
Q ••• erhadaft7bUalrte.sCSeaU:nc. at all?

A 110.

Q On tbe d_J'of this IDeetinc, tou 881ditwa.8 ,

Hov_ber2nd, i.' th8t cor~ct?

A Ript.

,Q What tl ••••ol "&7Wa8 this _.tirlg held?
~ ' . .

AMid~.6rnlnc.
Q Bow loftS <It'd t hi. ..et ing 1•• '?

, "

A Oh ,two hour8 or 80.

,Q 'lwo hOQ1"s. I believe J'OU t.stified that Mr.

DickenontOOk down 8018. lnforlliltlon froia Mr.c~ilklin 's "

, 'aut~~i.trat~n, is' ttat correet?

A Yeah.

Q Didh. take th18 ciown on the appU.cat ion tona?

A Ho, on a 8cr.ateh pad.
QSCI8 tchpad?

, ,

"A 'A. treeall.
I

Q Didllr. Dickerson eVt!r pl"Oduceant application

1.1.4
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to •••a, till out -"7 application' tOI'llS tor auto insurance?

A No.

Q Was
. '

there eyer 8rlJ' mone,.?

A Not at that _eti~.

Q No' a' thllt .• _tins, while lOu were present, was

there eyerarl7 liOnel' chanced hands?

A Ho.

Q Ko discussion ot pretBiumor the l!lIlOUn.t?

.ANo.

Q "here a. nodiacussion a. to how lona thia

insurance waa to be effective either, was there?

A No.
Q 110 CSlacu'aion as to whowaa dr1vine these

vehicle.?

A No.
Q No discussion a8 to the record at either Mr.

COnklin, t he other drl vera, a~ possl ble employees at

BarkelT Construction COIlpant?

A No, not that I recall.

Q Ho information on auto accidents, anything like

that?

A No.
Q Howabout discussion as to the specific t1'pes of

1:15
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insurence; did Mr. Dickeraon agree to furnish .edica1 paT
lnaurance or Mdicalcoverage_ unln$ured motoI'1.'?

A 110. , •• , .ant, diacussed either.

Q ~hat ••an't discussed at all? Now, when did
Nr. Diokerson ever indicate to Mr. Conk1!n that he was

agl'eelng to pl'O.ide the bond that there was th1s meeting

for. was there ever -lIN .eNement Mr. Dickel'.on would.

dellnlteI, be provldl •.• thls bond?

A 'lhat he would attempt to procure.

Q He would .tt"pt?

A SUch • bond.
Q Waa then e.•.erd18cua.lon .hat would happen with

thl. autOliobile lnStaNDee lt the bond tell thrOugh?

A No.

Q '!'here .a no dl.cue.lon •• to how long ttl s

inauftDe* would remaln ln .ttect?

A 1'0.

Q it'o J'our -11017, there .a8 no discusslon 8S to

the amount of lnsurance involved, ia that correct?
A Yes.
Q At the t1 •• J'OU arrarwtd thie lIeeting,Mr. Conklin

had beena client ot ,.oura, had he not?

A Bight.

--' :1. . j .('
.. ')
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Q Is he still a client of yours?
k No.
Q You are out of the life insurancebuslness all

together?
A. Yes.

Q How about the invest.ent bU8iness~ are you out

of that?

A Yes.
Q Have you ever had a chance to read M~ Conklin's

deposition?
A No.
Q Was anyone else in the house to your knowledge

other than yourself, Mr. Conklin, Mr. Dickerson and Mr.
Conklin's wite passing through the room?

A I don't -- I can't testify to that. They're the
only ones I saw ...1know the children are there and his
tolks, but I didn't see them.

MR. COLEMAN: 148yI have the Court's indulgence

one IlOII8nt?

Bt MR. COLEMAN:

Q Do 70u re_.ber~ after this meeting~going to the
bank with Mr. Diekerson or Mr. Conklin to get turther informa-
tionregarding Mr. Conklin's tinancialstatus?

1<:17
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A Yes, I do remember having gone to a bank with

Mr. Conklin. I don't remember whether it was on the same

day or not.
Q ' Were allJ' documentB given to Mr. Dickerson at the

time ot this meeting from Mr. Conklin?

A Yes, I think that a resume and financial statement

and brochul"e was in the uki ng.

Q This was information 1n connection wi th t he bond,

is that correct?

A Right.

Q When there was this discussion of automobile

insurance, waathere an agreement as to what corporation,

what insurance cOlllpallJ'this insurance:woUld be placed :with?

A No.

Q There was no agreement at all; no discusa on at

all?

A No.
MR. COLEMAN: That is all I have Your HOnor.

REDIRECT EXAMINATION

BY MR. OORRE'1'TE:

Q Mr. Ash, you indicated 1n response to Mr.
. .

Coleman's questions that he asked you, a series of questions

about things that were discussed, who was going to dri've the
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vehiclea" conviction" traffic recorda, so forth, and you

responded to the best ot your knowledge t hOlle things were

not dl.cussed?

A Right.

Q. Now, is that answer -- are I'ou test1fl'ing that

thel' were not discussed orl'Ou don't recall whetbtr they

were discussed or not?

A I don't recall whether th..,. were discussed or nei.

Q Did Mr. Dickerson make anI' representations that

1'OU recall i'ega.rding whether or not he expected to be able

to prov1de the bonding insurance?

AHe indieated that he thOugh' he could, yes.

MR.DURRE'l'TB:That 18 all I have., Your Honor.

MR.COLEMAN: No other questions, Your Honor.

THECOORl: I just have a tew.

Did I'OUarrange this Met ing with Mr. Dickerson?

'lHBWI'fDSS : Yes •

.THECCIJ1lT: Did you tell him the full purpose of

it?

'rHE WITNESS: Yes.

'lHBCOURr: Did I'ou tell him that you would dis-

cuss automobile insurance as well a8 bonding, the bond?

THEWI'1'RBSS: Yes; but not initially.. The initial

119
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contact I •• de was prlurily-tor the purpose of getting

the •• bonds.

'fHB COUKl': Whenwas it you first lIentioned --

'IRE Wl'l'IBSS: (InterpoSing) Mr. DickerlSOnIlentiored

tOM that if, when he went into provide this _rYlce tor a

client, he norally would expect to wrl'te all of his

casualty business; not only auto 1nsurance, but other types

ot caBualty buainesB, that a construction compal17normally

beeoase. inyolve4 With.
THECOU1lT: Well did you saT anything to him about

autoaobl1e insuzsnee; do J'ou recall?

THEW1'lRESS: Prior to the meeting?

THE COlJRll lYe ••

'fIlE WXIfHESS I No.

!'HE COUR'1': I wonrJer if JOu lIOuld Just repeat, as

well a8 lOu ean, the conversation that took place about the

coverage at the time -- I belie.e, well, let's start out, JOU

881 J'Ou talked about the bond firat?

THE WITNESS: Right.

THECOtJR'l': Now, 10U hadn't talked alDut nobody

had said atll'thing about automobile 1nsurance prior to the

time YOll talked about the bond, is that correct?

THEWI'fHBSS: As I reca 11.

120
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'!'HECOURT: Well, who first said 811J'thingamut the

insurance, the ear insurance?

DE WI'lNEsS: That is a good question.

'!HE COURT: It 1'0u reaellber?

THE WITNESS: I don It remember who bJD ught it up

tirst; I don It retle.ber WhO.,.- who initiated the conversa-

tlon but there wa. a lengthT dlscus.lon -- leng~hy eonversa-

t 10n about auto Insurance, no quest ton about that.

THE COOR'l': Do 1'0u recall ,whether or not Mr.

Dlckerson Inqulredmether the autollObiles were insured

at that tlme?

'l'RE WI'rNBSS: Yes, I believe he did and I belleve,

to the be.' of tI7 recoll.etion, Mr. Conklin sa-1.f .the,' were not

pre_nt 11' 1nsured.

'!'HE COURT:You are not certain of that?

'.rHE WrrNBSS: I 8m not certai n as to 'he exact

conversation that took place but In assance, 1'es.

THE COUBl': In other word. TOU are certain Mr.

Conklin sald that they were not insured at that tl.e?

'!'HE WI'.rHISS: To. the beat of 117 recollection, 7e8.

sir.
DE CCURr: Now, just what Is the conver$8tion, as

closely 88 you can recall, between Mr. Conklln and Mr.

-_.121
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Dickerson as to whether or not U1ere was present coverage?

THEWITNEss: Well, he went into whether there was

present coverage.

THECOURT: No. Whether or not Mr. Dickerson was

covering the vehicles?

THEWITNESS: Well, there were details on make,

model, registration numbers, license numbers, the informa-

tfon that is nOrll&lly found on a registration.

'!'HECOURT: No. I think you misunderstand. As I

understand 1Ou. JOusaid at one point in t he conversation

Mr. D1ckel"SOnsaid that he waa covered at that time, that

he was eovering

Conkli n '15 cars?

his insurance COIlpanywas covering Mr.

THEWI~NESS: Right.

THECOURI': Would you repeat as close as you can

what was said then?

THEWI'J!HESS: Well, as close as I can remember,

worda to this effect. Mr. Conklin asked the question, that

if he was covered and Mr. Dickerson replied in the aff1rma-

tive. I don 'tre_ber whether he said yea. you are covered

or exactly what h~s words were but it was certainly in the

affirmative tothepo1nt "here I definitely got the opinion

that he was covered aa of then, as is normal in a lot of

122
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cases of t his nature.

THECOURT: Do you recall what was aaid immediately

before Mr. Dickerson'lS departure? Do you recall any state-

ment that he made?

THE WITNESS: Immediately before the departure?

THECOURT: As he was going out t he door?

THEWrf.RESS: Not specifically, no.

'!'HECOUKri Do you recall, anyt hi ng?

THEWl!IESS: I know they Wer~ talking as we went --

as he took us to the door, but I don't remember any specific

things that were said during that time.

THECaJR'.1': Do you recall whether or not the

question at whether he was -- whether Mr. Conklin was covered,

whether or not that was discussed more than onee?

THE WITNESS: I seem to recall that they were

discussing that but I -- I wasn't, I dontt knowwhether I

was not right there as we walked to the door or not, but I

don't recall anything specific about it. .

THECOURT:Do you recalL whet,her or not Mr.

Dickerson told Mr. Conklin that he was covered more than

one time?

THEWITNESS: No, not specifically.
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THEeoURI': You don't. I think that is all.

MR.WRRE'l"1'E: Your Honor, your questions raised

one 1II0re I would. 1iketo ask. May I have the Court's

permission?

'rIlE COURT: Yea.

PUR'l'HER REDIRECT EXAMINATION

B!' MR. DtJRRET'l'E :

Q You mentioned in response to the Court's question

JOu eaid Mr. Diekerson .nt1oned to you that when he wrote

the bonding, he would n01"lll&11yexpeet to write all casualty

coverage} when did that coversation with Mr. Dickersontlke

place?

A At some ti'lle prior to the meeting.

Q All right. Did 70U say aRJ"thing when Mr.

Dickerson _de that representation to you? Did you say any-

thing to him regarding whetber or not Mr. Conklin 1IIOuldplace

the insurance in that faahion?

. A Yes, vera' detin:l tely.

Q What did lOU tell Mr. Dickerson?

A I told hill yes Mr. Conklin would be perfeet 11'

-a•• nable to giving hill allot his casualty lualness which

i~lude. the auto insurance ot course.

IIR. DURRB'1'S: Thank you.

:124:
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MR. COLEMAN: May I ask one further question?

RECROSS EXAMINATION

BY MR~ COLEMAN:

Q The statement you Just made, Mr. Conklin would be

amenable to giving him all of his casualty business, that

would be if Mr. Dickerson provided the bond, 1s that not

true?

A Well, that is a difficult quest ion to answer but

I think that he would have been able to write the casualty

in any event.

Q . There was .no conversati on about him wr1ting

casualty though; the conversation prior to that was him

taking the other insurance if he was going to write the

bond, is that correct?

A Eventually 188.

'!'HE COORT: Do 70u want to excuse t hi s wit ness?

MR. OORRE'l"rE: Yes sir.

THE COOHI': Any objection?

MR. COLEMAN: No.

THE COURT: You are excused from further attendance

upon the Court.

MR. DURRET'lE:Sherry Conklin.
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, ~~ ANHECoNKLIN .•
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was callcta a.a W1tnessoy and onbehaltot the compla1nant"
<

. . .

.anclatterhaving been prevIous 11 duly sworn, 'fasexamned'

and te$tltiedas tollow.:
DIRECT.EXAMINATION

BY.MIt. DlJRRE'rrE:
. '-QWOUld 7OU8tattt';yourname,'Please, matam.

. .

A.. Sbeft7 AnneConkl1n.

Q~nclare you related to one otthe' part1es 1n th1s

laweuit?

Q .' '18 th18 your 'rather?

A Yea,.1tl••
Q Itow old aN you, Sherry?

QWhen 18 yOur birthday?

A August26.
Q . How. do "00 know 1Ir.' Larry' Ash?

AYes,' I do.

::

"

. ,
;

Q Have 7oUknown .him tor sOmet1me?

. A AboUta couple.years, :I guess• .

,.., --
I
,:~.

. ;j 126
'.',:
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Now, do you have any recollection or a meeting that

took place in your h•• between Mr. Ash arid your tatber and .. 1

. another gentleman?

A Ye.,I do.
Q Do lOU. remember approx1matelY when that meeting

was?
A I don'tknow.
Q Can )fOU gl .•• me -- was it last month or last year

or a couple years,tour 7eara ago?

A

Q

A

Q

A couple yean ago.

JfoW long?

A couple 7&&r8,.ago.

Where were you iil tbe home.when the meeting took

place?
A I was sitting in the famlly room.

;',

.. ~.

Q Andis the tamily room -- 1s the kitchen visible . ,
..,

from the family room?

A Ye8, it Is.
'i

Q Were Jou able to Bee the indlviduals who were

Invol v.4 1n the meeting?

A I coUld 8ee Mr. D1ckerson and part of the table

and 80118 bancl8and things. That 1s all •.

Q Had you seen Mr. Dlckerson prior to that d.ay?

: - - 127



134
It No, I baven't.
Q Prior to that dQ, had J'Ou ~ver seen Mr. Dickerson?

A Ho.
Q Ia Mr. Dickerson present in the Coul'troom?

A I dan' t know. I don' tremellber.

Q You don't know. Howdo J'ou know Mr•. Dickerson was

A I saw hill.

Q But how did you know hiB namewas Diokerson? I ..
A I found out later.

"

Q So lOU dldD't know as ot that time?
A No.
Q Have J'ou been preaent tor any other meetings ~hat

took place 1n 70ur hamenth your father and 1Ir. Ash pre-sent -,

in your kitchen?
A Just those two?
Q No. Other than this one you have told meabout,

were you present at home for any other meetings in your

kitchen between your father and Mr. Ash and another gentleman?
ABo.
Q So this 1s the onl)" one?

A UII-hula.
Q All right. Did you overhear any of the conversations

12A
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that were InvOlved Inthat meetlng?

A 1 overheard part 'of 1t •

Q Part of it. And do ;you know from '11Mt you overheard

what tbe .subJect matter of the portIon that you overheard

involved?

What was. that?
They were -- I don It remember \~hat the tirst part

I know the7talked about auto Insurance towards the

A

Q

A

was. But
end.

Q

A

Q

Towards the end of the meeting?
UIl-hull.
Dld you hear any specific conversatIons by any of

the three ~entlemen sitting at the table on that subject?

MR. Sl,ENKER: I object tothl0, j.t Your Honor please.

Until there 18, some identificatIon it the witness can give It
as to Whoade it it purely hearsay so far as Ash Is conoemed •

•• DURRE'r1'E: Yes, slr. _ questions to her, she

wlll i1entity Whosaid it and preclsely what they said.

'l'HE cCJJlt't: That Is all right. Youmayinqulre.

BY .MIt. DlJRREIrrE:

Q Prom what you heard, are you aware of the subject

matter _ the conversatlC1'l that waa taking place?

Yes.

.! :

. :



'. Dld 70U tlNt? , !

A Y.8.
QWould yoU tell the c()ul't plftase who sald What 118
. . .' . .

.ne;h~17 a8 you' ea.nremeaiber it1P~eClse words.'

A I heaJrdIllY tather aieritl~ auto ..1nilu:nance. but I

dan"z. ••• lIber "hat he 8aldaboutlt. But then I heard him
. Ai tiAra I covereda8 ot rtghtnow" and Mr .DlckeriaOt1 sald "yea.

'you aile oovered right ~ow." And then _ tathel'sald' "Rlght
, .

thl8 .I.lIlutet" , Arid he 8ald"Yes. right thlsm1nute. it

Q That •. 8 1Ir. Dickerson Wh08ald 'those, twolStatements

and )'oUl'tather .whO.eal<lthoee tlfO statements?'

AYes.
Q

, sltt1J1&'

A

'Q

, ..

C~ld :fOU 8..1ir~ .,DickerSon tromwhe~ )'ou were.' . . ."- .. , '.

Yes, I cou1d•

Anel dlc1>)'GUeee,htm wh,Em hEt was mak1ri8.those atate-

..~

":-1

menti'
A Yea.

. . '

,QCould you see Mr. Ash from where you were sitting?

A No, I couiesn't.

Q But)'oU could see the"thl1-d persOn. Mr. Dick.Non?

A ' Uta-hulll.

QYouarecontldent)'ou heard'those twoatatementa

.1.30
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. . made '1

A Yes.
Q 18 therea1Vth1ng .else 8peCltlCai~J'oU recall about

. . . .

1:~t conversatlonf
A NO, I don't.
Q All r1Sht •.. NOWi SherJ.7. When did you tu-st inform .

your mother or 7curtath8rthat'7OU. heard thlis CODvenation?

ATu •• ~n1gh'.
. .

Q TUesdAy night. When d1d tOu t1rsttalk .tome?

A lledn•• ci&1 atternoOn.
'QYeaterday?

A Um-hum•
. . MIt. ntJRltE!"rE: 'lhat ieallI ha.ve. Your1iOrio~.

CJlOSSEXArIIHA'tIOll

. ~::I.BY MR.SLEHKER:

QWhen' d1ct)'ou tlrst learn the~' was alV k1ncl ota
. . . .

laWlaJlt pending With retel'encetoll'leurance?

A I dem't ~be~ •.

Q Pardon?
, .

AI don'trsember.

Q ... if.ll._8n~t1twlth1nthe last twoweeks?

'. A,IdOn'tthlnk'8o.

Q Pardon?

131' ...'
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A I don't,think so.
Q Isn't it ~ tact you got 1nto this case Within the

last week b,. virtue or the tact ot statments made to you by

Jour ~h.r?

A I got into it Tuesday when she wastalktng about1t.

Q. Whenshe va. talking about 1t ?

A Ull-hum.
Q Now. on Monda)' she and your father had been down

to Mr. Durrette's ottice. had the)' not?
A Yes •.

Q 'lhe, had gone allover the case, right?

A Yea.
Q AndI belleve lt is true, 1s it not, that as ot that

tlmenobodJ' knew anything about What 70U had to sa,. about the

case at all?

A No.
Q, And you got into 1t on Tuesday at some point when

your mamma came to you or happened to mentlonthere at the
house about what had taken place the daybetore on Monday
down at thelaw,rer'. ottice, 1sn't that true?

AY~ •.e •

. .l,'
Q Up to tbat tt•• you hadn't sald any1;h1ngtto &l1l'body

about WhereJ'oUwere on the day of tpe meeting" bad you?

1~32



A No.

I
I
\
I

Q. 'You hadnit sa14anjtblrig ,toanlbOdJabaut what you

heard,' U'an¥thlng?

No.
,Q Had7GUincidentally, this happened, 8ilJ'i in

\

I

i.'

Novembel'ot 1973.
., . '. .

YoU.re 111 '8ehOOi tben,weren't you?

Q

A"Hot thatda,.

Q Not What da~?

A ,Not whenever the meet1ngtookplace.
Q Well, It you don't knC»1when themeetlng took place,

, "

Sherl7, how can you 'telltbe cou~t Whether ;you wen '1Ilachool

or Wbetber JOu weren't 1ti school?
Mit; DtJJUia'tft:iftiat Is ~bvloUlJ. She bas testified

she 'was pl17s1calljo pre8ent~

"BY JIR.sLBHmt:

"ere you 1n acboolthatdat prtor or at that time?

•• D1JRBB'i'TE: 'It sounds 'like, the same questl()rt, ,

YOur HoDor.

THE COURT: 'ob)ectlansustalned.
. .... . .

Whatwas theda;y -- What <1&J'oftheweek Wlislt?

MR. sLEHKER: 'F:d.da)'.' ,

, 'tHE COultf: friday.,

-" -_.,~, 'Ina

, '

,'I

.. ;,

.; :

:,,:,;.
..-.:

, ,

'.: ,.
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BY MIt. SLEHKEIt:

Q 'Frldal1a.etchoOlday?
" ~. -, .

" A Yea.

Q Youwer,t to school du~tbe morning,bour8# did

you not? ','

A

'Q

A

Q

No -- well, normally. Notth&t day.

Weft 70U 1n 8cbOol 1n. 1913?

,Yes.
.What scbOol?

.. ,'
',:

',I

~I

i

, A Oakton.

Q ' oakton 'H1Sh'SchoOl? '

A Yea.

Q SOphCll101"8?

"

'.

A Blgbt.

A

Q

18.
You we1'8 16 at ,the t1me?

A Yes.
,Q ' You were a ~ophomore?

Yes.
Q .Did you l'1de'the 'bus to school? '

.,134
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.! '

A 110.

Q ,HOw did ,'"Gu get to school?

A _ .other tOOk me~'

Q ' Your JDOthe~ tOok you?

A ua-buII.

Q And did 7tN~ mother come ~nd get you ? '

A 'Yea.
Q 'At about What t1llle?

A 'Quarter att.r'2:00~

Q Pardon?

" ,

A

Q

. " .

Quarter a.ttar 2: 00.

QUarter atter 2: 00. NOW,7OU wenttoaoh001tro.

,!

A 'Yes~

Q Is wbenyou got put and J)Ul' mother took, 70U to and

, : ,freD' eval7da7o~ d1d",.ou1' daddy •take ,you some' da78?'
.. ,"

A The.rchanged arOUnd.

Diok••••• at all 1Dtb1aCourliJ'oolit

A No. I don't.
i:,..

Q Ancl ,etJ'OU told the' court you were .8e&ted1n the
: !

tam117roC8j I beue'V.,1t'waa;" tb&t7ou'could hear Whatwaa
••

'aalel aile! 70utoldtheCourtwhat 'presuma.blyMr.D1ckeraOD



AY",

.1.' • "'1~2

Q HoIf41d ,. Im_bis nam. was' DlokersOnon that csq' .

Had ~GQ'been lntro4UOecltoh1mt

A .I clldn't knolr ..lt anthat;da7.

Q . Pardon'

A I cI14n't know What h18nam ••• then •
..Q .. yOu dlcb1't'imOw'what 'hlabaae' _stbatda7'

A. No.

Q wbendld 1011~baal1.1 leaJlft whathla .••• _a?

'.A . 'WecSMada7.

Q !'his'pas'lf.eada.7'
'A Yea.

Q ' Whotold rOU',lourtathel' 01'" your .other or Mr.

bUmtt.?
A.i bel.1eveJir. DurwettEt 'd1<1.

, J

i .~

;

. "

Yea •.

Q0ka7., IIheia J'O\Jwentto the lAW)'ol"8. ottlce ,did
. " ,

.70ul"mOtber a.nd tather gowltblW?

A,_lROtherdld •

. ,

..~ -- :[3' 6".
. ~I _

. ~ '.

, .

.i::

"

r' •
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Q Your .other did. ' Dl<1yOu read 10ur ratherts d~PO-

81ti.tbat beldPftViGUa:b'been taken'by me?. -.'. . ",." ,

A u";; I didrttt11IV. .•

.depoalt1Oll?

A No,thQ'dtdatt.
,~'.

Q Up to that POint. bad J'OU~IIOther or 70ur ra.th~r

said ~Wto)'ouabOU'~t bad taken place att11at

meeting?
A !be' tiNt t1lDe I heard abaut .1t.8 !'uead.a7 night •

. Q .tnaa'18tb.tl'~lit,ou heam about tanj'th1n&abOut .

this •••• ,

.Q

AbOut th.lr' ••~1rig.
AbOUt "thel'" ...u.ns ••. 'tU.II~ night?

1
"

A 1JJI.-h-,;

.Q . It )'aU' lIo\lld have been h-e that '4a7.the <1&)'of

the.d1na whenevttl' 1t was, ,wou1tintt7ourdadc17 have known

it' , ;
"

.. ',;

A

Q

A

Yes.
He wuld have known;you were around, wouldn tt he?

Hot necessarilY 1nthat place". but he would have

"1

J.

I'

knownI wasb".

Q He would have known you -we~ in the ~OU8eeerta1li1:J.

137
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wouldn't he'
A Yes.
Q But he vouldn' tnecessar1lyknow wherein the

bouse you were?

A Yes.
Q DOJou have J'ourown roOm in the bouae'

A Yea.
Q But J'oU weren't in that roomthat dq at the time

ot this mee'tng?
A Ho.

Q DoJou recall 1t 700 weNnt t inachool" let' B

p1Jraue that tor waSH.ent, can 70utell the coUrt whether 70U

_res1ck?

A I don't remember.

Q You don't know whether that 18 why lOU were home?

A Ho. I don't know.

Q Do you kneW, a8 a matter of tact6 whether or not

theN va. school on tla t Pr1da;ythe 2nd of November?

A No, I don't. );

,
Q ])0 you know It there was school, 1n tact, on the

9th of Hoveatber?

A N06 I don't.
Q You have a p~ol roam 1nyour house?

138
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AYes.
Q Where1. 'that with ,referenC$to, the br8akta.st' room?

A It 18P1abtbealde it.'
Q JU.ghtbealcfe it? '

'Sortot, ",eah.

Q While 7CU weN' there 1n the talll117 ro., did 70\1

, 'ever,... ~ 'pa88thl'Ough the 'taJdlyrocM?

, A "ThNu8b It?

Q

A

Q

A

Pardon?"

yeah.
•• ~: ObJection, Youx- HonOr.

!'JIB COJU1\ll:Objeotlon sU8tained.

"Brill. 'SLElfDR:

." .-,,

'j
.\

. .:
!:

, '. .".' . . .

, Q Dltr1ng thet1JDe -- were, 70U there in the family

N.- clurtDg,the, ent1fttlme the ••• tlns', was tak1ng place"

A Yea,I .a.
Q HOWloag apPrOx1matell did themeettng take?
A', 'A coupleboUN, an hour.

, ' ,

"Q DurlnS that t1lDe. did your mother cOIle Into the

" !
; ,~
~.":

~:

"I';

't-
,~i ,
,\'1

I :
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A :t' don't remetnbe~.'
, ."" "

You don' tremember.
, 'Dld'yOu hear an10ther items

"

,oteonversatlon other tha.nwMt Mr~Durrette asked you abOut?
, 'A I dort't re_ber ",hat ltwaa. I h~a.r.:ttllem'ta~1rii,

butIt'. nothln1'Iullderstc>od:'
, ,

Nothins. 'underStood. But coUld you tel! the

,CourtWbat It:waa, that lOU hea~,Whethery()UunderstoOd it

or not?
A No, 1 can't rem$lllber.

'.. " ,'. ,

Q

toldU8'" ,

'A Yea.'
"" . .."

, " Q, ' About, theccmage thing?
, "

AYe ••
, '

•• SLEIDR: Wlll'the Court indulge '.us just onft

,m1l'1ute, please.

'BY" MR.sLEHKER:

,Q so we have it clear lntherecOrd~ Sherry, is it

7ourte8t1JDony the t1rstt1D1eyou knew your ratl1erwa.s suing

Ml-. D1c11eraoD"was Wedneadq'or th1.sweek?
. '". .. l' . . - "

Q When was tbe tlx-Bt t1Die? '

A "Idontt xie_ber ,whEnlit_s.

140', '
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,.Du~".'
A 'It vila; beto'" then.

'Q How lOllS betore then?

A I don't know.
, .

D.SLlDaBlh You 40rt 'thayeaD7 -i'otknOW1ng"

'lhat is all. yoUr HOnor.

RU8Bar ExAMIRA!t~ON

Bf.~~1
. .".

Q Ycaakn..itbetore' J'our conversatiGri: VlthYOUr':

, ,•••• ron,tu •••. tniSht"
A Yes.

. . . .

QHow did tbe c_ve~tl •• w1th7OU:l'.otberon~e.48J'

n1abtcOlbe up' ,
A . She ea. horne and abe sa1d ahe was nervous.

. "

IIR. 'sLENua, I ObJect tothci ,bEull"lI&i', it Your", '

•• pl••••
, ,

1'D'C~1 I d'ldn't hear what yoU sa14 •
.tHI wr.nmss t I sald' flhe .0", homeTu.__ night

and.14 that"ahe :•• ane"OU8 ••,

ftBCOUR'l:Vl1.1 70U re•••tthat' ,I couldn' t hear ~
" :.

".. SLJOltCRRI I can' t hear.

m CO.a' COulc1,J'ou: talk Just a little louder.
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, '

waa telling _ What went on in the off1ce a,nd that they were

&0_ M 10 to Court and .vel'7th1ng •

•• n~: CIra7. I don't th1nk that 1. hearsay.

I a. I\ot otterlng 1t tor the truth or the matter etated. but

tbe tact.

'1'HECOURt': Objection overruled.

ft •• D~:

Q Did your -other relate to J'OU then ~1nS she

kn.wa'bout the coavenatt. between Mr. D1ckerson and )four

fatbert Did ahe tell 70U arl7th1ng that waa .1d?

A Yes.
Qlfhat d1d.he tell 7OU'

MR. S:LBRJtal I object to that, if Your Honor 1)18a•••

I th1Dk 1'irst 01' all 1t exceeds the scope of cross examination.
It 18 hearsaJ'~ too.

'tHE COUJII: It' exceeds the scope of croas examination.

IIR. DURIll'J'flh *y I repl'e.ent to the CGUt Mr.

, Sleuer, a.the CCNrtknows. brousht up the cOIlveraatlon ot

her •• ther. I sa not. ott.ring 1t tor the 'truth;, but I a.
at'~1Dg to .how the .other d14 notsuggeat.

THECGJll!'I 1 think you have a right to •

•• DURIlB'1'fI:I d.on'twant 1t left her mother

1.42

, I

/'



BUgg•• tire tb18 1;e8t1Jlcaly.

B. sLENu:a: 'I think whatever the mother said to
I . .

her It 18 be&nay tWloe :ftlKWed 8otax-ae Dicken. 18 con-
,

oamed.

ftII COUM'a Ye8. But the 1nt1llat1on 1s her mother

might bav. 1ntluenc.e4 ber te8t~.

ill. SI,'B'MtD& I didn't ask her about What her mother

aald to tier .r_ purpos.. of influenoe or othel'lds8. I sald

'tJIBCOUftaBeo'bJectlon i.overruled •

•• ~a *7 I bave ail exception please.

!JIBCCIIft': .oeptlOft noted.

Bf •• DUIIREft'E:

QVill J'GU tel1ua then What your mothU- sald toJ'ou

aMiut that •• ve~.

A' 1 don" Nll8l1berexaot~ ••. t she sald, But aheI: .

mentianed that •

. Q weu, •• 'it an)"thlng ~:r _thersa1d that cauee4

'you..to tell 70'0&19 •••••••• onttueedaJ' night what 70U overheard

in t;bat o.Veftlat1ol'l'

Q What 1lIa.that 1

A &be ea14 that e"erbodJ' bad heard Mr. Dickerson --

, --1'43
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•. lit. DURlUtftE:

Q can 70'.1 tell ••• What 1t was JOUr motbar said that

p~ted Jou to tell her about What )'Ou overheard?

A Shedidn't Nllelllber. Shesaid that nobody rellembered .

Mr. Dlokeft. anawerlrlgwhether or not IIIJ' tatber was covered

With 1Dauance and I eald tbat I heard 1t. remembered 1t.

Q so it •• )'OUriiother tel11ng you others d1dn' t ,

r••••••r the converaatlon that prompted you to say that you
41d bear it?

A Yes, air•
. Q !'hat 18 wheb 70U told your mother what )'OU heard?

A Yea.
Q Prior to that tme had tberebeen alV suggestion,

a1)7 corweraatlon, that would have caused yauto br1ngthls

lnt •• UODtorwal'd?

:144
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A No. theft wasn't.

•• SIIBNCBRs ItQ" I inquire OIl ,that?

ttJIE CWRT: Yea. sir.

ucaoss EXAMIllATICIf

BY ".SLBHKER:

Q Your mother told you on 'rUesday of this week?

A Yes.
Q That nobod)' involved in this case could rememberMr.

D1ckefton saying what 70U heard hlll sa,.? Is that 1t?

•• D1JIRBI1YE: I object to the questl ••

!lIB CCIURl't Ob.tecticm overruled •

•• lXIDlftlh May I aq' Sherry did not 8&7no one

involved 1n th1a oase •. 'that waf!Mr. Slenker's words.

Bf ••• sLIDIDI:.

,., .
1::;

.i

Q Ian't 1t t-.e that your testtmOtlY 18 that lnthe
;. :

. ,

Tueadq oomer.tlon with your _ther she said to you that

n01»OS71D. tbis ca.. couldl'emelftberhearingJlr. DJ.ckerson say

the WO'I'da that 7ClU NMIIbered him saling? .Is that tour testl-

lIODJ tl'Oll,our _ther?

A .At the time sbe said. that nobody -- she sald nob0d7

could' r"llbe. 'hen •

.Q A8.ot'1'UelldaJ' of this week? .

.;..

,',..f'
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A .1IrII-huaa.

JII.aiJOOciah'thank )'oU, Sb.rz'1.~ank 7oUve~

much.
.'. " - - .

DB COUR!': AJW tu1'ther que.tiona?

*. DUlUClilftjh I h8.ve one~ yOur Jlonor.
. . .. .

l'VBJIER .REDIREcT 'BXAIIDA'1'ICIf

Q »orOQ .kilOW • SheI'l7.wb.ther or tlot7eUr IIOther1n

the cha.otel'1zatlOnotnobocl7" 1~c:luci.7OU~' father'

A .10. SM. ..ant-

..SLDiOlh (:tnterpoabl8)' IobJeo,'to What ahe

•• ant.

." .' ".'

*.~DURRIl"lE :

Do )feu •••. wh.ther Ornot.¥our IlOthermoluded
. ' ',~' .

. .

.'~ SLENJcEa & ObJectiOn •.

.DB .COUa'l : ObJectlCb .~u8tained. ..,She 'oan tell' what

8headd Q4noihs.Ds else , ••• 'DUrntte.I will no\e 70ur
. . :.

axe•••• , •... '
. . . .' . . '

•• 'DuRRti'fJh .'May I sa71t theN aN other facets
", " . .

....~ .•.that oonveriatlon' thatoaU&8d hertt) 'know •.

""'.~f'M..~lngh.r, IIlOth.rsald7.-,may inquire
, • , ,l,' '.... ' .

:- ~
..1.46
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, Q 18 theft ~1nS that 1OUPlIOthersald' that gave

tou~- 18"1'* atVthtna70Ur iDOthersaid withresard to

'Whetherwnotpur tatber:recaledllr. D1cke~on' 8 statement Ii,

A Yea. she ea14that heiCnew and that.he heaJid • .;,.

IIl.Str!tJ'J"R:' (1rltel'l)08~) "I obJect ,to'thls.Your

" ,

fiB .CCJURTs "ObJeot16no-verruled."

DB 1fl'lHB8s I she.aid 'that --

'•• SLi£HlCD1, (Inte~~)' 'Exceptl.?

,"m CCIJB: Exception noted.

"IrIlBWDass:1lr tatherkn •••• hat hb had 8&1<1. And

, 8h.h&dbea.~gen.1'a~ ida,' *a$~on;bU'8he dldn'tlmow " '

exact~.
mCOUftI " 'WOUld YOU'talk' JUst a, 11ttle loUder.

ftI trriHBSs: She aa148heknew ,that 111tatherkne\f

What'.. .1d ~ ,andthat8h~ knev~enerai17Wb~t'.8.1d,but "
, .•..'

, ,

',', •. D. rAii&IUd"¥B:

Q !bat 1. 'wMtP"-Pted )"01.1 ,to suPP1tlfhfAt you have

,'te.lUS.ed tot~'
A Yea.

1

,',
:;

.. 'I

~ r
. ".!

"
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•• DUftRBft'lh '!'bat 18 all I have, yOur Honor.
. . - .

. ' •• qsUDucD:' No1'urther questions. Yeul'Honor.

tf.'C"",lthrat t1lD8oi daYWlla thl •. meetlng;

'.. !'HE WD'DSS i i doI\' t know •

. '1'HB CClJft: .Do7011know1lftletl1GI' It ••• rm.ns or

atteaoon?
. ;"'

mwrl'NES:h ROjI Clon t t.

. THE CotlR'll was It clark'

DB wma:sS:' I d.'ft ~r.

.ro-. I cou1dn't-- Idoa 'tr8lllallbel' ~

. ' .

I, was 1n the tamily

j'

"-:,:

. . .

t1IBCouJrra YOUdOfttt~erWhether7OU had bad

.supper, .cl1lWaeror blieaktaat'

.mWrnlEss: '~o.x' dem' t •.
'lHECCIJIrt: 'YOuhav~ no'idea .vhatt1.raeot dI1y?

'1'HI WIfH'US tNo.

!'HE.c<*Jlfl: DO)"OU have an,. brothers .•• si.tEtra? .

'l.IIB W1'1'NBSS: A brother.

TJIICcIJa'l: .Was he w1th7OU at the t1ae?

11IEWI'1'NESS: Yes, he was •

THECOUM.':" .In th~ same room with you?

'1'JIEwrnmsS: Yes.

'l'HECOUBT: NOtt, did you know when yourtatner had

anaut'cmobl1o' wreck. automobile accident?

'14.8

,
~. "

,
i .

. ,
"

". I"

(, .~,
(',)

J.';,

.1 i
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!'BKWl'ft&SS: Yes. I knew he had one.

I'JiE COUR'l:You knew about that?

ftIB~: Yea•

.,. CGUlt'l': When \fa8 that?

,. 1IirnIISS t 'l'heaecldent?

!'JIB OClJR'l'I Yea.

tHE wr.t'IESS: A couple 78ara ago.

'lJII CClJJrf: A oouple 7eal'8ago. Well, did J'OU hear

~ dleoue.ions abouttheaccldent at that tfme be'ween 70ur
mother &D4 70Ur tather?

DE W1'l'JfBS8: 'fhe)' ta lked about 1t •

TIlE CCUB: YoU don 't remember whether tbeJ'talked

. abOUt :l.D.W1'ilnceor not t

!'HE WI'1VISS: No, I don t t remember •

.,.. eOUB: That 10all.
. .

YOU.ant to excuaeth18 Witne8s?
•• '1•••• , As tar aa \118 are concemed, yea.

.•• D1IIRB'J!III:Yea, sir.

trBB C01lft'i You are excused trom further attendance

OIl tbe Court.

. ,

149"
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THE CClJRT: Iwo\tld think so.
DIREC'l' EXAMINATION

BY MR. DUICIU!'1"IE :

Q Would you state your name. please, sir.
A Douglas __ ter.

Q What 18 your profession?

A I am a lawyer.

MR. DlJJtRBII'TE: To save questioning, Your Honor, can

we 8~.$n1atethat he represented Mr. Conklin In both of the

pending declaratol7 Judgmenta anel .the personal InJu17 case

that 18 pending? Doyou have knowle4geof that?

JIlt. BLENKER: I don' t know whether he did or not.

We1f111.stlpulate on the declarato17 Judgmentactlon.

BY ••• DURRET'lE:

Q Dld you also at one time "present Mr. Conklin in

the pel'eonal lnJul'7 case pending?

A Yes. The McDaniel\Jcase.
Q Did you withdraw from that case at the same time

youw1tbdrew from the other two?

A Yes, Id1d.
Q Now, was'tHere a time 1n the McDanIel v. Conklin

case when a deposition was taken or Mr. Conklin?

AYes, there was.

150
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Q And did you represent Mr. Con~l~.'i~t that time?
"$1,

A I did.
Q Approximately when was that deposition taken, it

you recall?

A It was last tall, about a year ago.

Q Do 70\1 remember the month?

A I th1nkOctober.
Q or 1974?

A Correct.
Q lIere you present at the deposition?

A Yes, I was.
Q Do you recall Mr. Conklin being questioned at that

deposition regarding the conversatlonthathe had where Mr.
Dickenon and Mr. Ashpreaent on November 2nd, 1973?

IIR. SLENKER: I object to th1s I1ne of questioning.

I don't see howthat could be influent1al so far as Mr.

Dickerson is concerned in this declaratory Judgment action.

'1'D COURT:I aSBume that these are statements that

MR. SLENKER:I don't knoW'what statements.

THECOURT:As I understand it you claim he made

contradlctor,y atatements.
JIB. SLENKBR: In the depoelt.1ontaken here in these

1.5t
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proceedIngs here aa I'_l4Ist1ngui.~ b-om his testimony given

from the witness stand here.
THECOURr:Doean't that open up the door tor them

to show &n7 oorro~or.r statements that he might bave made
prev10u81J'

MR.SLENKER:No, sir. Not ISO tar a8 this defendant

...18 concemed.

THECOUM': Is that the contention?

_. D1JRRB'1'TB:Yes, sir. It is prior consistent

atat81Hhta.
'!'HE COUll!": ObJection overruled.

MR. SLENJO£R:Mal I have an exception?

THE ccmrr: Exception noted.

trH! Wl'l'NE8S: Would you state the q\B!tstlon again.

Was there testimony given during tbat deposl'~on
regarding the conversation between Mr. Conklin and Mr.

Dlclltraon at Mr. Conklin's home on November 2nd•. 1913?

A Yea. 'lherewere some questions asked and some

answers given.
Q SpecitIcal17 was there a questIon asked regarding

whether or not the. amounts ot coverage .~ be provided

were dI8cu8sed at that November 2nd meeting?
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MR. SLINKER:'I object to this, if Your Honor pleaae.

It sOund. to me like the teattmon1 or thls witness 1s impeach-
• I

1n& other Vitne •••• that the _plaintiff called before the Court
to t•• tlr" todaJ on the tacts and circumstances relating to

anothert1lle •

!1IE CCMl'l': But I understood that you ottered

o_'adl~ ata'-nta an tbis aubJect 1n order to tmpeach

the w1tne.8. NOW,when lOU do that, aa I understand the mlea,

'bel. pelWitted to shOW atat •• nt8 that -he has _de to corrobo-

, rate wtat he 8&,.a.

a. SLBIQCIIt: But he lan't talking about that now.

He 1. ta1Jdn& aboUt tbls evidence being corroboat1ve of lab,

cony•••• t!... __out Aah. But her. we are talk1ng about --
'l1IE ec:mtr:( Interpoa ing) I ••"aunder8t00d1 t •

,~ ..

•• sLE'NKBR: Here weare talk1ng about a deposition

taken 1ft this ca.. .,here Dlckers. .8 present 1n "18 pro-

cee41A&. DOt 11\ the prOceeding about the personal lnJury caae.

!'JIBCCldRIf: I don't think that -makes anr 41fterence.
. '

I tb1nk it J'ou madea.temente p••.• lously that tend to

col'l'Oboate what he la1d today tbe, are adm18s1ble. 1fbeJ'

wouldn't haft beenadlll.alble unless 70U had opened the door.

b:r attsptlng to BhOWcontradlcto178tatemen'.. When ~oushow

a oonta41ctOl7 statement, as I understand the 1&"'#10U open
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up the door to.how any statement that he-made that might

corrOborate what he said today •
•• SLBNKD: OUtside of the hearing or the defendant

in thi8 proceeding? ,I

'rHE COURT: 'Yes. sir.

MR. SLENKElh I do not pursue that to be the law.

THE COURT: I th1nk it is. Objection overruled.

MR. SLENltER: I wl11 e"ept.

THECWR'l: Exceptlon notid.

BY lit •. DURRE'1"1'E:

Q '!here ••• te.timony, quest10nsasked and testimony

$iven. relU'ding --

'I'D COURT: (InterPo8ing) The best evidence is

the depOSition it It 1. available.

11ft. DURIm'1"1'E: I ha va 1t . I don't know whether

that tile i8 here tor the Court or not, but 1t it i. I 1'1111

direct the Court to page 37 of that deposl tion.

THE CClJJft': What case i. that?

MR. DtJRR&ftE: That i8 McDaniel v. Conklin. I

don't know it •• had that Jacket brought up or not. I have

m1 cop,r otthe deposition. I wlll be glad to read those
'questione and answers Into evidence.

THE COUR'l': I don't think you can do 1t that way.

154
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Incldentall1# Mr. Slenker didn't object to this on the question
of the beat evidence rule. You don't object to the qu\t8tion-

ing of h1lll on the &rounds his recollection is not the best
evldence'.

IIR. SLENKER:No. Becauaehe isn't testit71ng to

his recollectlon.
THECOUB'l': I understood he was•

•• SLENKER:No. He 18 test1fying simply to what

1s 1n the deposition, what transpired at the deposition.
THECOUR'l': His recollectlon of what transp1red at

the tak1ng ot the deposition?
MR. DtJRJtEn'E: Couldn't we solve. the probl_ by

us1ng thia copy ot thed.position?
'tHE CO'UR't: I suggest rOll ahow 1t to Mr. Slenker •

lit. SLENKER: That.a 1nvolved in IJt1 obJect1Q'l to

him t •• tity1ng, lt Your Honor please, with reference to what

a witne8s said in another lawsuit. I thought the 1ssue here
was what transplredbetweennConklin .and D1ckeruonand that
this witness was going to testify or seek to testify with
regard to what transpired at the time of the meeting. Actually

all hela going to do ls testify cumulative wlthwhat the....
detendant haa said.. He 1s going to tell you' one,. again what

tbi8detendant said some placeelae at another time.

155
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THE COURT: Right. I think you can show it when

you show he makes one inconsistent atatement. I think you can
show he _de 20 which tend to corroborate what he "aid today.

I think it opens the door for all of it, as I understand. I
think tbtt.t 18 the 18w. I have been wrong betore.

MR. DtJRIBft'E: Your Honor, we have from witnesses

Whlob ooneeme Yoaar Bonor'. underatandlngot the law.

THECOUll'!': I am familiar with it. Nevere1te

authorities when the Court agrees With you.

•.• D1JRIlE'ftE: Do you want meto juet, read these

que.tiona and anawere into evidence?
MR. sLEN1tER: You have overruled myobJeetion. I'

have noted exception.
BY' •• DURRE!'1'E:

Q I Will read the;:;eer1es ot questions and answers on

this subJect, page 37 of the deposition Mr. B)"Waterwas .

tak1na-And thls lathedeposition otMr. Conklin and the date
:1'8. . .

ot the depOsit1on is October 9th, 1974 in Law No. 31762. The

quenioneare b)" Mr. Corson.

"Question: Now" when did Mr. Dickerson eonfirm
coverage to 7OU?"

"

.; . "AnSwer: He conrirmed coverage to me in 1IW home

about a ,Weekpr1orto the accident. ,He was theN with another

iSH.
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Ineurnnce man, La Ash." "
J ,rr:! i ,',

'J Question:

"An8wer:laskedatthe tlinethat thE;maxllDumwhlch
lsarourid300.000, wha~ 1s it 3011"

•

"Questton: I s'lPposeth~re lsa 100, 300 and there

lsa180,3()().3()()~"

'f An~W'er: No, It wasn' t 300, 300. It

'''Question: You requested 160~300?TI

IIAnswer: Right. tj

That is all the testimony that'.:I wanted to get from'
, "

Mr. B)'Watel"atth1s time.', He 1a' 8ubJec~' to recall for the' ,

pos81bSl1ty Or rebuttal.
, ,

"CRoSS'l!.'XAMINATloN
.' '.

BY Mrt~"SLENKEa:

Q Mr.l)yWater, weren' tyou present with Mr.Conk11i'l

itl your' otf'ice in v1enricil, 'Jantia~ 23rd. 1973",when7outook
~ . .

Mr. Dickerson 'sdepositlon and when! took your client. s : "

dep•• ltlon ?

A Yes, I Was.

-.".

,,'
t]

, .~

,/

i",

Q You do remember that 'testimony giv~n by your, client, "f~

Mr • ConklIn j dOli' t you?

A Generally # yes.'

D,oyou recall andean you te 11 tl1~Court nota single

'oi.
,

.,', ..
rO

':
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,WhereupOn,

JAMES 'DICKERSON.
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detenctant, waa called as a witness b1 and in hlsown behalf,

and atter having been prevlouslyduly 810m, was examined and

tee'1rled a8 fo110wa: "

DIREC!' EXAMINATION

BY MR., COLEMAN:

Qstate 70ur name.

A J•••• Dloke~on.
Q Mr. Dickeraon, where do 10U live?

A In Amold J Ma17land.

Q' Where are 70U employed, Mr. Dlclteraon?

A At the American Commercial Insurance Agency.

Q

A

,Where 18 that located?

~attsv111eJ 1t:t.r,y1and.

Q How long lJave you been empl<q'edwith the American

'COlllll8l'Cial Insurance AgeneJ'?

A For tour 1eara.

Q ,What 1s your capacity 'w1ththe American OOmmercial

•.. _ .. -
, ":f5H

,I
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Insurance Agency;

A I am the President.
Q HON lOng ha•• You been PresIdent there?
A Since ita inception.
Q What tJ'pe .ot Dusiness 18 the American Commercial

InBuranceAgency engaged in?
A All t;YP8aot cOIIIII8rc1al and personal lines of

insurance and property and casuttlty and 11te1nauance and

gl'O\lp insurance.

Q Mr. Dlckerson_ are you licensed as an agent,

1nsu~ce agent1n V1~1n1a?
A Yea, I all, as a non-resident broker.
QYour .primary business 1s where?

A . In the state ot*1'71and.

Q I would 11ke to dIrect 7OU~ attention to November
01' 1973~ a meat1rig that you had With Mr. Ash and 1Ir. Conklin.

Do you :NlIl8IIbe~that .eetlni~?

A Yae, sir.
Q HOlf was that meeting arranged?

A It waB .&J:'ftUlPd by Mr. Ash.

Q . Howdid 1Ir. Ash get 1n touch with you?

A Mr. Ash had been reterred to meby Mr. Bobcaldwell

who1s a.naral agent tor Banker' sLite of Nebraska 1n V1r-g1nla,

..•..
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and he reterred me to Mr. Ash as an agent who could perhaps

help h1aW1th the type of 1nsurance he was look1ng tor for

his client.
Q Do you rememberwhenMr. Ash got 1n touch with you?

A It was several days before we had the appointment

With 1Ir. Conklin.

Q Do 70U have any independent recollection of the day
" ,

that this meet1ni _. held. the meet1ngW1th Mr.Conkllnand

Mr. Ash?

A No. I don't, slr.
Q What did Mr. Ash 1ndicate to you that Mr. Conklln

was ' looklna tor when ;you spoke to h1m?

A' He1ntormed me that he had a client who waslnterested

1n obta1ning payment and Performance and bid bonds for cOn-

tracts tor eon.truct1on.

Q Arldwas, any meeting arransed?

A Yes, s1r.
Q Whoarranged that meeting?

A Mr. Asharranged 1t ''11th Mr. COnklin.

Q Dld you ever speak to Mr. Conklin prior to the day

of'thatmeet1ng?

'1

A No, sir. No.
Q Now. on the day of that meeting, where was the

"
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. ".. . .~meet1nSheld llod<howd1d)fOU gt2ttothat meet1rlg?
A Itw.she1d In Mr.' Conklin' S house. l pickedt.tI- •.

Aishupath180ttlce '1nRo$811~"Vij.g1rl1.a:and th9nhedlrected
. .

me to"~C~kl1h'shou8e •.

. ~ '. 'In()th,.r.orcta~.yOu d~e-t~geth~rW1th Mr. Ash?

. A . Yell •.

Q' .'Do ,.ouNlD8tDb~rWhat time of day this was?

"AIt was .In the'~om1l'1g~ .I-doni't kDowexa~tly what
. . . .
tlmeltwas.

'. Q HOwlollg;:'faS tblsmeet1:rts held out at 1Ir. CCJllkl1n' 8

". house? '

A, .. HOW'lons.were ••.• theret,

Q Yea.
A .'."AsI1'8~Ollect :ltwas&1)eut 45m1nute$~

. ", .

Where 1n Mr'. C~l'1n' 8 hOuse waa this •• etlng held?

A.

1"001II •.

; .,

'.It .she lc:lln'efthera,Uvlraii rooa[orafamfli'

No.
'. WheN \'feN 1au' seated. and'whEire were the other

.~"1.8" t~ tbla!.et1ng sea'ted?

. A ,.'Iwae aeated' on. a sotaf*.'Ashwa8 seated orithe
I .

:.,' .
.. --., .

I ~

I.
e
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. ~' ".

in acha1.r.
, ' '

Q. Va. anyone else presentintheb:>useat this time?

A I saw Mrs.. Conklin" who caae thl'oughthe roool. and

thati~ the only perSOn I saw.

'Q' . Did 8h~.par't1cipa'te1ht111t'J' e.omteraatlon?

A No.
, '

Q Did you ever seeMr~ conklin'e daughterJl I think it
_s~ She~?'

'A ,No, ldld~~t.

QYou never saw her at a.ll,.d1dyou?

A

Q

No, sir. "

I.

:.,;.

lIleet1rigt 'lIbatd1d he .ask ot yoU?,

A He wa_ request1ngme to see if 1: could provide

bondlngauthorlzat1on with the oompany.

Q ,Bond lit re~rd to wha.t?

, I, ' :'.,

, "

'".,

In regard to construction.

Wasthls toroonstruc~1C)n of a partleularproJect

A

or Just a general --
A (Interposing) Not at that time. He.had two or

. .' .~'

./

. but at that t1mewewe'J:I'!just. see1ngwha.t hlsbond1rig ,eapa-

clt;y~l-j be.
'''1P2'

" )

."

.',
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Qwas there art7 mention a»out the specltlcproJect

he .s involved in? .:,

A There •• resome -- there was 'sane mention ot posslble

future Jobs upon Which we m1ght reQ.uest bonds It we were

suco88stul1n getting authorization for bonding•

. Q Howmuchauthorization. wulllr •.Conklin looking for?

A He 8ald he was looking tor between 1,000,000 and
1,oo(),OOO and a halt dollars.

Q What tJ'pe of information did you take trom Mr.

Conklin? What tJ'peof 1ntormatlon did ~ou need in a situation
such as that?

A I took down information on some of the possible Jobs

that he Jdght be oOllalCSering in the future. I toOk down some

intonation on expert.nee; some ot tne Jobs he had been

involved in; the t)'Pes ot Jobs he had been involved in and

then I requested tram h1mt1naneial statements on himself and
the corporation and on his either partner or co-otficer in

the corporatiOn.

Q TheBe are documents that he gave to you?

A Yes. He had them there available.

Q At the time or this ~eetlnfJ;" what" 11' any, authority

did you have '.nregard to enmmlttlng a bond"comm1tt1ngbond

capacl~tor Mr. Conklin?

I,

; j
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• None at all •."....•.

Q What would 70ur role there be?

A strictlJ as an agent.
Q Anagent tor what corporation? What corpol'at1on

wwl4 )'OU be dealing with tor a bond? What1nsul'flnce corpo:r&.-

tiont
A I applied tc) Ibr,yland Casualty CompanJ'.

Q During thie oonversation t'egard1ng the bond, ,\faa

Mr. AU pre•• t the whole time?

AYe ••
Q Va. Mrs .COnkl1n. she never participated in an7 ot

this di.oU8.1on?

A 'lb. only thing Ireeall her saying is pleased to

meet 7- ••• .-thing like this, whenwe were introduced as

8M 08M through the roObl. And then at a later time during
. .

tbe dQ. abe b1'Ought us a cup or coffee whichahe served on

tbe oottee table in this either tam117orl1vlng room, which-

ever it was.
Q How.dId you ever indicate to Mr. Conklin that

Jla171&1'14casuaIt,. would be providing a bond or that he would

be able to get a bond tor '.the amount he was reque.t1ng?

A No. I said -- at first glance h1sstateiDents looked

reaaonab17 good and I would submIt them to the company and
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the7, ot course, had the. t1nal answer.

Q DiclJ'ou indicate how lonEr it would be before you.

would get baok With hat

14 I .aid on bands 1t would probab17 take at least a

week.
Q 'When you took down 1nl'o~t1on on 1Ir. Conkl1n' s

financial status, di4 J'OU have 811J' toms 7011 "ere us1ng or

how were )'OU taking this 1ntorillltiCll1 doIm?

A I d1dn't take 1t on h1e tinancial status. Theon17

intonatiOn I took •• GIl 8 781101118pl sized pad that I

0&r17 in IQ' briet _se when.I &Ii not t11ling dUt an appilcat1on.

I.ook 4••.• 1ntormat1on II08tly en 11. previous experience and

on What ''''8 of Jobs he would be. expectinS to bid on.

Q Did you..bave )"our brief c&a8with JGU that da7?

A 'f•• , air.
Q Now,.dld the cODversa tlon ever. tum to automobile

1uuanoe~specifically?

A Ho.

Q.

wa7?
A

Q

A

Did ~ou ever discU8S aut~11e insurance in any

Just ln the moat general 01' terms.

tn wtB t 8en.. 40.;You M8.Il?

."11.1a804 aboutthe reat of his business.

,~ 1()5 ...
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QAtwhat,p«>1rit ,1l'lthe cOnvenatlc)n was "'th18?

A,' 'I 1f~lcl .ay':atter W~ h4d(U.8CUIUis~dtb.botld8.

Q
,j

A' ' ,(InterpOBs.nS)'I' asked whlit" aboUt 'the' reat ,ot bis

buaiMtla1l18uano'eatldhe lrialcated to meat, that t1ae1;ha t

I' 1Ih.u'ldrl't; woft7 about,~tbat~ It ,'I. cOUld"proVld~the borid1ng,
, '

I WOUld g." n~zl1tbln1.
, ' ' .

Q\fe:N:thosehI8 specific words?
, "

It ,I can tt a811tlaword tor~Ord, but' as near, as I

CU,~Ct1'.
", ~

'A Yes, aIr.
, Q ' D14JOuevert&keany1ntbrmatlotl'~ttht.s< tlm~ '

. . '. " '

~$Ud111S'.. Conk1ln I'a' automObile.' "

" '

'!he, t,woaut.obl1e.;"

A No.
",Q ", You n~er8awh'18 reg~8tatlont hilS title?

"A 'No.

Q. 'Dld)'ou ev.~ agree to insure Mr. Conklin?

, A PaMon me'

Q. ", Did 1~e~er agree to~nau" Mr~.Conklin or his,

, ,
"~".'~.,'IflH '

, '~

"

; " . ,

...:,
q

:1'

1\,'
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A Mo.
Q "FOr liability?

A ,No.
Q Dtd 10u 8ver1rldlbatc tolCr.conklinhe was covered

,aa of tble ~ht? "

A No.
q. 'InNgil'd to'automobl1e~OVerage?

-A In resardto nOthing.
Q You were going to getbackwltb hllDor he was gOing'

to get backW1tb. '"OU, i8 that correct?

AI... to get back 1ntOuoh With h1mWbenI got an

anawer On the Nqueattor bOndtng author:17.atlOn.

Q 1Ir. D1c-ke~dn~ifhatt~pe C)fa;uthc)r1tJ"doYoO'have.',

, to wrtte automob1le policies?

A I have binding authority with Ma171andCasualty
, /',

.oompany.

Q -~o~tewl1at kind of pollc1es? ,
, .' , .A ~o write a.ll types or pOllclec~

Q CQI1II18rclal and family .1BrSonal?

A- 'Oallli8rclal arid ramilJ'.

Q ,!bat 1"autOlllObtle?

AYes, ~lr.
Q ,_Now, When J'ouare\#:r1t~ns commerCial :or family,

; ,,1. "
, "

,.
,', ~,
" ':~-,_., 1(;7

'.::. --
',I' ., .

'~,

. '., I



209
whatt7pe of intol'lDtltlQi'l 1s reQ.uired In order to complete a

polley?

A Well. there 18 a gOOdmany th~that are on an

appl1catlOil; the t)"Pe otvehlcle; how lt1s to be used; who
i8 toua. 1'; Where they live; boW tar the7Co to and troll

WOKi who elae 1ft the taai1y 1s go1ng to drive 1t.

Q Are there ant special toruthat yOu do-use ln

comple'1DI lnsurance polio1es?
A Yea. sir. tor both peNOMl and cOailDarc1alaccounts.

QI allow 70\1 this tON that 1s headed -"Per.onal

Aut.obl1eAppl1catlon. " Could)'ou 1dent11'7 that tom?

A Yes. !'hie 1s the tormtNII the Ma1'71and C&aualtty

-C-PUI'tor pereal taIIl117 aut.ab11e coverage.

Q What1s that tom used for?

A That 1s used to take an application tor an insurance

polio)'.
Q Now,; when :rou were at Nr. Conklin' shouse, did ;,you

have those tONIJ1dth J'ou in )'our brief caee?

A Yea.I d1d.
Q Did you ever take those forms out and COIIlplete any

information oil those forms?

A ,iio, I did" not •
.1lt., .
,... COLEllAII: I would llke to have this document -

.-
!

,,- "
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,aJlked and introduced into evidence as Defendant's Exhibit

No. II.

_. DUIIIlME: Your Honor" I object to tbe use ot

the doc_nt. I don't recall that we contend that an appli-

catloa •• tilled out. It he had appllcationa\t1th him or

dldh'thave the application with h1m. I don't think there is

~ e.ldence an application was utilized and whether he did it

or c114D't dolt 1n other case8~ 1t 8eellUJto me is irrelevant.
Cert61n~ the tON, Ma1'71and casualty, there 18 no cont$ntlon

MaI71and c&suaityought to 'be bound. It doesn't have any

relevarto7 to the lssue8 ll'lPted here.

'IJIB COUR'l: Qb'Jeetion ovel'l'Uled.

(The document prevlous~ referred

,to Was IIIilrked Detendant's Exhibit

No. 4 tor identification and
recelvedin evidence.)

, BY 11ft. CQLEMf\N:

Q How" 1Ir. D1ckerson. What type of information 1s

required in the case or a personal tamily t:,yP8 ot automob'.le
.j

'1nsuRnoe policy? ' What, t1pe oflntormatfon \fOuld you 'have

to' get tJIOIDthe'pilrt7 8eetk1ng the cOntract?

A You'WCIJ ld have to have •....;,

'tHE Cc&rr: (Inte'rp081ng), Doesn' t this paper
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speak for itself?
MR. COLEMAN:. It does, YOUI' Honor, in that oenae.

THE COU'R'l: I can read it.

Ma. COLEMAN: Although not all these portions may

ha.ve to be tilled out 1n this case.

THECOUBT:Ask h1mwhat pOrtion doesn't have to be

fl1led out.
. ..

Dr JCR. COLEMAN:

Q What portion then would not have to be tilled out?
. .

A There i8 no pot-tlon on here that doesn't have to be

tilled out except .for the one that saya "Is .financial respon-

slbll1Q tor any opel'a~r required?" and there YoU either

write ;r8a or no. ItyGU answer 788.. then ot course you have

totl1l 1n the detall8~
Q You would have to complete that ~fholetorm'

A Yea.
Q In order tor an appllcatltm tor personal insurance?

A Yea.
Q Nov, in regards to a commercial account suoh as a

construction company, what type ot information wOUldyou need

on a c~8t1"Uction company in. order to .complete an ~utomob1le

liability policy?
A You would ~ee4 basically the same information that

: - -:170
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you need on per8~1 family automobile 1n ;;',dd1tlon to ~lh1cb

yoowould have to submit a list of the drIvers and their

driving experience. plus all the. information on the vehicles
and how they are to be used; the types of vehIcles, et cetera.

Q' You wOuld have. to have a complete hletory ot the

accidents? ~
A Yes. elr.
(~. And coverage; pnor coverage of other parties'?

. A Yes.

That will be driving the car?

A That Is right.
Q. Mr. Dickerson. I am going to ShO\'l you thet<) throe

documents and ask if fOU can identify these three documents.
A Yes. One 1s a standard commerc1;::1.1 risk application

for 1t1J71and casualty Compa.!17 wh1ch covers most any tyt>C t)f
;:

oonlDerelal risk. The cente'r portion, including the center

portion Which 1s an insert for contractors wh1ch has E\ com-

prehensive survey aoing Intothe details of all the ty~es of
l."ork the)" re involved 1n ar!daga1n, their h1stol"Y and so forth.

The third form 1s the torm I mentioned prc'vlousJ.,-. a commercIal

;lutomobl1e 1nsurance survey along Which the named insured

\fould l1st eve1"Yooft.Who would poss1bly drive Olle of the vehicles

listed In the insured company.

't~.~t
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Q Did you have theae forms with you on the day that
.you met v1thMr. oonklIn and Mr. Ash?

Q Tbq weN 1n lour brief' case at the t1me?

A

A

Q

Yes. 8ir~I did.

Yea.
Did you ever take out this form for commercial

/
I

f

I

auta.obl1e insurance policy and complete any 01" the informa-
t10n there?

A Ho, I did not.
MR.OOLEllAH: Your Honor. I would 11ke to have

the.e documents marked and admitted Into evidence &s Defendant's •
.this would be 5,6 and 7.

MR. :l>tnu\itt!E: Note myobJect1on On the same grounds.

'tHE COlJH'l: Objection overruled. AdIn.1tted over

objection and marked accordingly. ExceptIon noted.

(The documents prevloue17 referred

to were JDarked DettmQant's ExhIbit

No.5. 6 and 7 tor IdentlticatIcn
" '.

and receIved in evidence.)
BY B. COLEMAN:

Mr. Dickerson. do you have arq authority to issue

personalautcmobl1e 1neuRUlae coverage on the. spot?

A Yes. 1: do.

, ~ --'.'172.:.
h • _
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Q YoU do?

A Yes.
Q Howabout c•• erclal? What do you have to cl,;O through

to taau. a commercial POlicy On the spOt?

A It I ascertain the information that 1s gIven me 1s

correct and that ltwould tall within th~ normal underwriting

rule. ot the c.palG'. 1ea. I could bInd the coverage.

Q Do you bava to ch.ck With anyone betore1ou bind

coverage. _ke calla or an7thlng'

A I don't have to" but as a matter of tact" I have
never written a commercial account since I have been in
business without conreJl'rS.ng With the ccapany.

Q Anddld 70U on this occasion?
A No. sir.

Q Oonter with the compal1J' at a11?

A. No, I dld~';aot.

Q HOW, it J'ou do bind coverage, automobile coverage,

it 7ou. tel18~e that he 18 covered as of now, do you have

any t7pe of document that youlloul4 give him to indicate that

he is covered?

AYes.
Q Any paper that would show hi~ that. he was covered?

A Yes.

.1.73
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Q - Wbat 1s that?

A I can use a plain piece or paper, although usually
I use a small -memo note to 1ndicatethe type at coverage,
the eUectlve date and tbeli,amount that I amccweJltlig.

Q I abow 70U this document Whlch 18 marked !'Memolt•
- -

Is this the document~oua" reterring to?

Q Wbat would berequ1red on that memo? What would 70U

do'
A All I would do would be to indicate the type of

cO'Ierage that I was binding and the effect! ve date and put a

receipt on theN tor the amountof binder deposit that I

recelyed.
Q Did you hay. theBe documents with 10U the day you

met 1fS.th Mr. CoDkllra and Mr. Aah?

A Yea. sir,I did.
Q You did not cC8plete any of thees documents?

A No, sir.
MR.COLEMAN:Your Honor, I would llke to have this

marked and -introduced 1n evidence as Defendant!.!) Exhibit 8,

I believe. i
,. :

MR. DlJItJtlr!'TE: It the Court p13ase#- note myobjection

on the saae groundS.

J74
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'.tHE CCIJRl': ObJ$ctlon overruled. Admttted into

. evidence overobJect1on. ,

(The document previously referred

to waamarked Defendant's Exhibit
No. 8 tor Identification and

received In evidence.)
JJr •• COleB"AN:

Q Jfa4 70\1 ever met.Mr. Conklin prior to ,.ourmeeting

ot. ..4on' t know exac'17 the date; "',::aG1Dttt1me .•. .:lfOfttftber

ot 1973'
A KO, I had not.

Q YOUdid not know Mr. Conklin at all?

A No.
Q Had l'OU "'8._ to ~our knowledge, met 1Ir. Ash prior

to. tb18 ..-t!nS'
A Not to IQ' knowledge. althCJIJgh it Is pOSsible that

I had -at hill 'hrough a' cOll~ social or something,prior to
~r '

the 1BOZift1ng that1~1MtoOk _ tJUt to ••• 1Iz'. Conklin.
l\.".

QXOW, What dOl'ou meana comp&r17social. .You might

have met h1m'be mom1Rgbetore ;roubrought hlll' out --

A (tDtes-poa1n&).No. It Is the custom 01' the 111'e

1n8uJ'ance companlu to occa81ona~ baye a. Boolal get t~ther

tor a Coed manJ ~t8 or proa peCt lye agents and their w1ves.

- --
L .. '.. 175
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AndIt 18 - that Is the only possible place I ever could hav~

, ,

met 1Ir. lah betore the momlng that I picked him up to i£O to

Mr. Conklin's house.

Q Did)1DU accept any money from Mr. Oonkl1n on the

dar at this ••et1ng?
A No. sir.
Q NOW~when 70\1 issue an in8ul'8noe policy, do you

n~l1J aocepta b1h4er 1nte~ of dollar amount, aco,tt
a cbeOk'

8. ooatJ1'1'I21 Your Hobor. I object to thie. I

d•• 'tth1Bk What 1Ir. DS.okeR•• ncmal13does 18 releyant to

What be d14.

m C01llr. Itb1nk eoho. Youcan show the,usage

1rt the trede. X th1nk this happens.

Ill. COIJDlAH. -rhe7 aJl* alleging this _n •• tered

into an 1ftwrance oontact baslcal~.

TIlE COU1lTs ,'I understand. I tb1nk his hablt~:,18

1naclld•• lble. It be mo". the uses in the tnde.I think he

cante.tl~ to that.

• •• COLIKAN:

Q Mr. Dickerson. are you aware or the pWRct1ce ~n the

trede.1n the lft8UranCe waines8,ot leau1ng 1nsuance on the

spOt to ea.eone ;70U don't' know without aooept1ng'anJ type or
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check or money?
A Hot a8 far as 1 amconcemed.

Q. You have never done that,

A No, air•
•• DURB&'rl'lh Your Honor, I objeot.

THEC01JJlll:Ob3eotion sustained. Strike it from

the •• cord. The answer 1s not responsive to the question.

•. lit. COLBll\N:

Q »ow, atte.meet1ng at Mr. COnklin's house, where

did J'ou go next'
A I retumed 1Ir. Ash to hie ottice, but on the way

wecopped at -- we followed Mr. Conklin t 0 his bank where

he plok$d up a letter saling What a great fellow he NaS.

Q. Do J'CN remembeJ.'l1fha t t1ae of day thiit was?
..'"A No,I d.'t•., '

Q Arter J'O'id1"Opped ott 1Ir. Ash.• where d1d you go

fraa theN?

A I weM t. the 1la171andcasualty COIIlPlUV' because I

went around tbe belt1l&7 aI\d stopped ott in ~cm on the way
. - ~

and. lett otrth. financial atat •• nt ancl lntcmuatlon a.s to

bieexperience UI4 bilS partner' 8 experience.

Q '!his would be the 1ntonaa tlon for the .bond?

A Yea,sir.
,.. --'177



219
Q Now. did tbere come a time when lou beard trom

Ma171an4 casualty regardlngthls bond?

AYes. heard the next day.

Q The next day.. What \'18.8 their decision on this bond?

A They decided on the basis or his prevloulS experience

and h18 t1;rtaDc1al statement that he didn't quality for the

bolld.

Ill. DUR1tJULIE: Ididn' t ObJect at the beginning --

'tHE CCJJRI: (Interposing) ObJection sustained •

.StrIke It from the record.

BY ••• COLBIIAN:

Q Did Ma17landCasualt7 give 70U author! t7 to grant

Mr. Conkl1A a bond tor tbe amount he was reque8tlnJ~?

A No.

QDld )'OU callJlr. Contlln and tell h1ll?

. A No.
. ,

Q Did you ever call Mr•. Conkllnatter your meet1n~

lnt \November, 1913?

A No.

Q Who did lOU call, 1t anyone?
A I calle4 1Ir. Ash.

Q Whatdid 10U tell him?

AI told Mr. Aehthat Mr. Conklin was unacceptable tor

~ --. 1.78
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bonding purposes to Itlryland Caeualty Company. And he said
. .

he would be in toUchWith Mr. Conklin sol 3~nt him the

documents and rorsotabout it.

Q You never heard anything further from Mr. Ash?

A I heard trom Mr. Aeha week or two weeks later and

he called 118 up and said "D1d700 bind automobile coverage

tDr 111'. ConkUn 1ft

Q Your response was?
A I said Itor course not. It

Q 1Ir. Conklin never oalled you and told7oU that he

was lnvolved1n antj&ccldent?

A Never.
Q And needed hi. Insurance 1ntotmatlon?
A He has never Called me•

•• Cor.EMAN: May I have the Court' 8 indulgence for

s.1I1nute'
B! MR. COLEltAH:

Q Youheard 1Ir. Conklin testlt7 thl0 moming as to

a discus.loa regarding the automobile insurance and he stated
that there .• 88ome d1llcu8elcm regarding a 100, 300 l1m1t~

~J\. .
Could 7OU' tell the Court whether you had any discussion nth

Mr. Conklin regarding specific SU1Il8 otautomoblle insurance?

• None at all.

- --;, 1'79
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Q None at all?
A . No. su.
Q Could ~ou tell the Court whether there was any

discussion oraDJ' cona.ent from you indicating to Mr. Conklin

that he was oovered ro~ automobile insurance as or that IDOIIent?

A !here was no indication r~ me.
MR. OOLEMAN:. I have no further questions of this

witness.
CROSS EXAMINA'lION

me ICR. DURREft'E:

Q 1Ir.D1ckersClrl. )'ou heard Mr. Ash' ste8tlDlOn7 that

he hael approached you and il1dlca ted to you he had saoeone

whowas interested 1n .bondlng orbondlng insUrance?

A Yes.
Q You also heardh1m testif')r that you inquired ot him

OJ'7Gu stated to h1ll when ~. placed bonding insurance you .

Ord1na~ wanted to have'allot the casualty b\lalrtes$ of that
,., \\ .

client?
A i'hat is r1abt. ,

Q Did you s&7 that to 1Cr.Ash?

A Yea. I brought the 8ubdect up.

Q '!'his was prior to the meeting with Mr. Conklin?

A Yes.
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Q All right. Now;,what d1dMr. Ash 1n1'ormyou When

you brought .hat subJeot up?
A I can-treeall his exact WO~S, but I think he said

that it I could provide bond1ng tor Mr. Conkl1n. that Mr.

Conklin would probab17_ although heclldn't know.• would p~

ab1j GOO.ider glv1nl me the 1n8u~ce tor his business.
Q And it was your n()rmlpl'flctice when you did prov1de

bODCltns ~OU expected to get the additional insurance?

A Yea, eir.
Q All r1Sht, 8ir. Now, what was your underatand1ng

or the ent1re purpose of th1s meeting with Mr. Conklin?

A !'he purpose, ent1re purpose was to see it I,eould

provide bonding ."thorlt7 tor Mr. COnklin.

Q And the need tor automobile l1ab1l1t7 insurance
was not. according to 70ur testimony ~ a purpose of this

•• et1ng~1naddition to bonding?
.,

A '!'hat1s r1gbt.
Q Let _ caU ,-our attention, 1t I may, to the

plead1nsa in this case. MayI uk you please to read the

tint P&N8l'&pb ~ -7 I read the Court the first paragraph

or the -motlon*declarato17 .ju4glDent.

B.' COL"': Which page'

1St.
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'tHE COUM': .Wb7 don't )'OU read it.

Jm.DtJRIlBftE: Ma7 I read Jlt?

TlIB CC1UJllf: Yea, air.

Ill. DUiRBfH'B: It 1s the ld••'leal same paragraph

43920. "CCllpla1DUlt, a ft81dentof Palrtax COUft'V, V1rg'ln1.a,

1DvlW detendant Dickerson to hi. h-.e to d18CU8S &1IOflg

otbertJa1qa 1rl8UftAce coverage tor c..,1al~ automobiles. tt ~,

And ~ I call your attent10n to J'our &R.weron
. .

groundJl or detena. tiled on your behalf and on beballot

A_ncaR C••• rolal ~ce AsenoJ' bJ 70ur attomey, your

tim pa1'&g1'&~ ~ allept10n 1n paagrapba nuabered. 1 and

2 will be adldtte4.

D. SLRM.. U YO'Ur Honorplease, 'hat1s my

answer" 1t. Aa a attar 01' tact, I am tbe one that signed

1t. I don't thlnktbere 18 aDJ ahow1ngthat Mr. Dlckerson

sawthe pl-.41np prior to their "lag tiled or Dot.

'tHE COUll!z Objection ovenuled.

•. •• DUJIRBIl'U:

.Q,Do Jou uncIeretandwtat I Juat read to you, Mr.

Dicke•••• '
A t... It 1. the t1rst t1M that I a. aware of it

thoqh.

Q 'there 18 admiss10nthat 1s one of tbepurposes 1n,

.182
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I

adclltlO1l to other tblDga, and theon~ th1ng. mentioned was

aut~l1e l1ab111t7 insurance.
A Did I 8tp that?
Q I dan't suspect you did.
A !'ben 1fhywoule1 I know anJ'th1ng about it?

Q Bowdid 1Ir. Slenker get the information. 1Ir.

010""-_. that heutlUzed to tile this anaverin grounds

or detenee?

A JI8W did ••• S1enker get what?

Q 'Ihe 1nt__ tlon. 'the taotsthat he utilized to

tile ~e answerin gJ'O\m48 of dar ••••

A It • .not 811ft I follow ~ question ..

Q You hav•. been 1Dtel'Ylewedb,. Hr .• S1enker.haven't

,"out
AYe ••
Q And lOU ba.v. &iven statement8 regarding this case

to otbe:f people. haven't you?

A Y•••

Q And do J'ou know Whether or not Mr.. Slenker has arJ7

personal kIlc)Wledge of this meeting bav1ng takell place? was

b. 1n attendanoe'
A Ho.

Q •• Slenkertben, isn't it fair to sa)', wouldhave

183 ..
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to re17 em 70J or otbera to tell bim what th1s meeting was

aboUt~ lIbat happened and 80 forth?

A Yea •

•• SI,"', I object to that.

!'.IS COUR'l'z Ian't that self-evident? Weall know

laWJers are ._~8 a little careless In preparing pleadings.

IIR. S'''-.: 'lheJ.te 1s a great difterence,it Your

Bonor plea.e, between a discusslon 8n<l a contraot.

Dr 11\. .DtI1UtI'1'fE:

Q Vo" ,au _.1'8 at the tiM ot ,our _eting ot

Nov"'r 2nd that J1r. COnklin wa_ uh1lt.l!\~d insofar as auto-

mobUe lfAbllltJ' 1naul'Ulce1n oonee.eeI'

A Ho, I •••not.
Q '!'bat .sub3ect and that detail never came up?

A NO, air.
Q. 1Ir. conkl1ft dldn't 1ntoa 70\1 or 1t?

A No.
Q Do7CNrecall of your own independent recollect1on

what 1Ir. Conklin'. net worth wa. at the tIme' .

A 1 oouldll't tell J"OU.. It was almost two .1ears ago

Q You J~8t don't recall?
A No.

184.
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Q at, 1t 18 ,our teetblcxo' ~t n.hlD& abOut auto-

•• ua 1Ia1dUQ. sawuanc •••. <lboUaHd.at that •• t1l18'

A ••• peoutoa1ll'a.

fl _. 1'" ,. to atop a __ rat and thlDk and I

•• ,. •• -.u •• OIUft pftOl"l;J 1Ibat.ao08dSJai to ~r

tedIQ.If.- ••.••..-s ath •.•••• toaut•• u. Uabl11Q

A •••••• 8 *"b1DS 4t •••••••••• 1'd1ltC a~b11.

U&1dU. •• ~.. tile -1l' fttewno. to ••• 1rlauJl8Zlce

.•••••.••••.••••••••• tad tbat I nq,ueHed •• t he wa•

•• _ •••• ws.tb ••sa ••• .s:uu •••• and be .14 "DoIl't ,.,.

__ II -.at ••.•.... ialNlUOe. YoucaD pNdd. _ 1d.~

b", ,. •••.•••~."
, .Aft4 tia, _ the allao1ut. .tent of 1t,

A tIa&t •• •• en_tot it.

'AU ftP'•• bt. Do,. recall havlq • telephone

o_ ••• ~ With ••• Douslae __ tert

:'

.1.

. '.f,

A 'I••• . \

A •• aa11ecl_ tcoe. ec. a abort tiM attar Mr. Aah

eal1e4_ and __ .*t ••JIOU kaoV. I 4.'t knOW it.1t wa. t_

•••. _ a .•• 11 •••• week_. . '.I'heft be ca1184 _ _tS- anar

185



Q De 70U Noall t.l11J1g •••• __ ter cSu..srtl trbat

ooawe•• 'S. tJbat aut•• l1e 11abll1~ lnauNaoe "'. discus.eeI

•••••• , '•• 4lcl •• _ intoM.U. zres&rdinCitt

A •• _ I ct.'" NOall tbat.

Q You dttai- baYln&"lJ&ld tMt'to 1Ir. BJ'Water or &~

.'.i18. t. &batt
A Y•• , I do.

Q - 7au-.aU •• lDCa .ae••••• c.y ••••.'lon nth
••.••.•• .,. ••1.1'

A .•• _ x cI4ID't.
Q Do •• ;JleO&11.v1n& a _.venation 1d.tal an

1ld1'f14.1 ••• 41~ ,. ,. inquire about 1Ir. e-kl1R aracI

••• "'1 In'. 1W1'.dt11e lkbtlt't7 lruN:i'a.nee ftPNeen\iDg

b1llM1tpataapa to be. hu.baM of a -.an .mo' had been

~ •• a mRe1' 'flIhlD18 &,,014""

A Ho. I 4.'t aca1l""_

Q Y.iI dOII't ••• 11~ te1epbcmecOD••••• t1. wi'h a

,,'11 D a'PPl'Qdate~ twto tbfte •••lr8 afte •. .,•.•• 1I008Jlber

2DcS•• ' •••.a_ cal1e4 to 1IuJu1N aa to Whether •• not 7OU"••••
",'

JIlt. C'o82.1n'. ~a"'tnd 41••• aed &"''''11.
11__111t" '~O. w:tim7tN'"

AI Ho•• Gber t_Jir. __ ter.
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eont:i'ad1ot017 state.rat he made, itt be made one. Objection

overN1e4.

Q I'. aOrJ7. I di4n't hear 7OU~ answer to the question.

A What a_ the question?
. I

Q All that 1 related toJ'OU. Did that rerre.h your

reoo11eotlon at aU?

A No, lt doesn't.
Q You. den7ha,1ng such a CODversation?

A Ho, I don't den)' It.

Q YOU cIOn' t Ncal1t

A This 1sth. 801e trouble. YouteU_ are alway.

putd.D81f01ld.81n ., IllUtb. It 18 tbe aame W&7With __ tar.

He oal1ld up aD4 •• do:lal the HIIl8th1Rg. You .1aWJers aN

a V.., allok az'GUP, 1'8&117.you knoW. I have a great respect

t••~.~tNt ,... tl7 ,. put word. tnt 0 myDlO\Itb.

Q Let'. set t••t all out on tbe table. Whatdtd Mr.
,

.' I.,

he Just 1nteftled that I <l14theBe things. An<!I 8ald no,

Indeed I di4 n. dotb_. But he pressed It. He keeps

PNUiDs and p"••1q. Ve1f7 trankl¥,.70\1 teU •• bave a ..~,

~ •.u1t7 t•• tb18 •

•.. _.,. :.tS.8.~.. -L



Q lIell. we apPI'e~1ate the co.pl1raent.

A You're .elc ••••

Q Let _ get baek then to precisely what 70ur testl-

...,. •• wlthl'eCUd t~, a possible pbOn4h:~all trGIt 1Ir.

JlIcDu1el. Y. tell _ It 18 ,our teat1Jllony lOU didn't get

tbe .U or J'OU Just don' t knowwbetber J'ou got tbe call?

A I doll tt ~.Jt a call tr-. a Mr. WOlJaftlel.

Q All right. Jfo1I lang have 70U been ill til•• alliesa'

A Ch, about 17p(tara .
.... '.'

Q All rSsht:, su. You have been selling this .f;Jpe

of i.Dauance cI\IftrC "t perl. Of tiM'

.•. I hay..~ been Involved1R --

*. COt-.. (Interpoairig) Excuse me. What~t7pe?

Q JIOad1J\land au*_blle lab!1!t7. the.Q'Pe we are

0«10._4' Wltb be•••
. '{o\•.

A' Ko. I -'14 '887 1n bend1ng and auto liability.

~11 .'bout'- Ja" .Slbt yean.

Blsht ,eaN. lanat 1t a tact. Mr. DickerD•.•

wbetber,.. ..have_. dOlle this 7oune1tor not, that 1nsul"ILrlce

ag•••••• l~.b4 th_elveato cO'Ieage?

A 1'•••

Q AiI480. that 1. d.. 1n the 1Ddust17'

189
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A Yea.
Q So It 18 not neces8a17 tor an agent neceaaar11¥ to

do that ws.~ a written asreement 11k. ;youindicated 70U use?

A !laatl•••.•••at.
Q Do 70U HOal1# Ib'. Diokerson, whether or not 70U

1nqubed 01... cCMkUn. a8 t. his other ln8uan.; -.bat be

had;"" he cl1dn" ha•• at tl'Io tiM or the meeting?

A I d." JI8O&11 epecU1ca117. fte1'8 '-. a geneml

d180\1 •• 1011 • tb8 .t¥Pe or btl8lD •• s he.e 1n and What he 'would
"

~ .,,.. ,
Q Do J'CN Neall 1Ibetber be .pecltlca~ asked 70Uabout

autc.obSJ.e' l1a'bUlt7 !MUrano.?

A ItO.

Q •••• Dicke"... I bel i••• J'OU stated en eN"

exalllnat;itIl in ".pOD" to the q,u••• s.oa tJ'OBA•• Duftlette tbe

taot thai; an 1nauanoe &Sent can bind 0-.117. 18 that oor.reot?

A that 18 •••••ot.
Q •• t•.•an iaauanoe aaent Would b1nd 01' can bind

a .cora.taot oau.•.it .•••1d be neee•...,. tor bill to have all

~ W••• tian tha' •• MOe.aa17to ocapl.te a c_taot, 18

190
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Atba' 1.oer.eet.
•.."'1 '1Mt lis all I have•

•• _: !bat 1. aU I bave.' Your Honor•

•• coaet ••• Dicken •• I believ8 JOU aid that

tb1a ..relWlce tOOk about 45 rd.nutea.

!JIB 1I1'II1B88a '1'0 the b.at d JQ' recolleotic. Your.....1dUldIa" ten ,. eaot_.

DI O.-r. MMaut 45JdnvMa?

•• •••• Y•• , aSr •

• _ .•' •• that 7GU wentlty the bank. was the

bank .ttn oPen!

•• wr.L'IIIS8. Yea. air •

..,. 0.-. .4 the bank oloae at 2:00 o' olock?
'4l'

. . .' .

_ •••••• bJ', •• 1'o110l1ed•••. COIakUn 1d1o _iJ dl"1 vlng !nb!a

OUt ••••••• Aab aDd I fttllowe4' hlla to the baDk aact we waited

in •• oar Whll. lIP. o-kUD went 1ft aDd brousht .out' th1a

4.... te11J.ns .btu,.hla-

'!'JII0", (Werpoa1llS)YoUbad requested that

Pl'evs...-,
tBl1I1'ItIBSS: Ho. It a_ ao-t1t1ng 'bat he thought

I •••• to "'f ••'

191"
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\ ",,-

. !B C~t Had70U had 7•••• l~nch 'betorethat?
.' I

'1'JIIvl1t1ll8. Ho, air. \(
'.' .' . . ' .. : \.,. 0... Sothat. ocour1"ed \l»~ore lUlloh?

I'JE varm. Yea, all". ,
. : \

.,....,. .11. DOW, J'OU .q7~ tINt" alMMt 45
. . ~;

111ft"'... •• 10lIl 414.-talk abeMat "lie .ond. pert--.nce
i'
"

!JIB WD'D881. % "cuW ~to. the bu1kotthe ,111&

we .•••• ua ••••

fill CCIJM:"11" bJ' that "7Gd. _ 40 II1mJtes?
.' ,. .

. . '.
RB W1'1'IIBSS. 35,'JJo ra1ma'.~,pa, air.

o .:,

!'JIB CGUMa And how did the .utJect ot, I belle".

~ eaSdtbat J8'I •••• ' uPtb.~.J ••~~~•• thl. otMr
. . Jf' "

;, ..~...

luu•• o.t ~
',1

_'hapwtOm.M l' It Z eou1cl ba"M;J'i'hat 18 '~I_ke'
': .:.

• '11"__

.baUd?

.,. Vl'DlB8St ••. , air.

I'D COl8f. De you recall whether or not ••••

C~1mIqbt._. papera 1ft ,.. MOther NCB'

4ftII WD'KISS: I dontt ~r that orqth1ng like

192
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that. '!'he on~ thins I reaember Mre. Conkl1n do~g was bring

ua ••• con •• 1ft what I thought as ataml1;y rOC* or living
, '

NaB, •••• ft 81t. on a couob.
\!'

'DIB CGURIs JIOIf Ions .etta t betore 70U departed'

!HI If1!'BS8 : CIa. l5Id.rl1rte., I \'IOU 14 'th1Dk • Betore

halt -J'thNUab '$be, t". ••••N '.ere. she caM 1ft With 80M

t
DB Camr.'fa8 that batue J'OU' had t1n18hed ta1k1na

aboUt' ~ bond or atter'

,

someof the experience be had had, residential eon,tructlon

work he had b..... 1ft ancl ita11 OCRb IJ'01&l cona'NOtt., all of

Wh10h_ •• 'things tbatI bad to Imow to aubldt the bonding

~tl_to the oo-P*IIJ' tor the1r cema14e._s...

DE caJilr. Alld ,during thle t1me 10\1 had the' 7el1•.

193
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lfBE WrrNESS: Yes, sir.
I

'rill COUR'l: Arld you said J'ou were sitting 6n the

Bofa?

TIll Wl'fKBSS: Yes, sir.

-nm CClJB'l: You're SUN 1'OU didn't sit at a table

and write on the table?
,.... :j

TIl WIBBSS: No. There was a cortee table right

in hron' of us.

1'BB COUJrl; A correetable1n tront or TOll?

~. lfHdSS:Yes6 air. It; _s quite a big corree

table.
S'HI COURl:You 8&Y70unever 8aw the autGDObile

title or the reslatwatlon card?
!'HI VDJlIS8: 110. I wouldJust like to say this

abou1; 1t. I had applications theN and I would bave been

del1&bte4 to blndlnauJ8.DOe or write anJthlng he h&4 because

that!. how I make a 11.sna and I would have. been delighted
'to tl11d an appUcatlon on aut0ll0b11e insurance. But from

a penon that I d1dn't know and who lived in Vlrg1n1a, whereas

rqottloe iain *Z71and, I would certalzllyhave asked for a

depoalt ~ goW1tb 1t.

It 1s tN. aeMr. Conklin'. attorney aaked, would I

194
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ev••• blD4 over -

!1IBCoul!":(l'ntirpoa1nS) .1 dl~'" 'lIeaI:l.to open

. .,. 1f1ftBSS: AU r1ab'.

DB ccmrr* ••.• tb8fteVer beena~h1ng 10 tour

reJat1.lIhlPV1th 1Ir. A8b tbat woUld cause h1Dl'to be Will1ng
. .. w cGllld.tperJuI7'

DllIIDBSSI .Hot that I kaoIf ot. we.ve bad 110

~ ,of..., 1c1ncI. we1f8l'ecil a v.,. f'r1end~ relatlen.blp

••••• .., to lIP. OonJrJt p'. "andtbeon170'th8rtSme I've
••••• 1Ira4 '.hill •• the t1M be oauecs 1DeUp to&ak it,I

ha4'lMUnd cove"'" •• .r. CGIlkl1rl'.auUllobUe.
_ CoUat, .'I thlb1etbat leal1.

YOUpntl..lenh&Ve ..'~otih.rque.t1Oll."

•• DUDiWih Ho. air••. c...... On. aec.et1Y.ar HoaOr •

•••••••. _~ 'BWmIAnclt"••...•.•..,
Q ••• »s.o•••••• 4S4J1r. A8bactlve17 p&ftlclpateln

th."c1l11Ov •• lonaabCNt a bond'
,', " _. , ":

A. Ho.alz..
Q

A."1'''.

.".....195,



•• COLBlAH:, 'that 1s all •

•• .DUaaUUi Your Honor. ~ I ask •• additional

fill COWl'll Yea•

.DaIOSS EXAIIDfA!'ZGf

'N~.Dr •• ~ .•.•••
," "'-'.

Q A. I "0&11. aacl 1 •• not tJ71Dg to put lfOI'da in

70ur IIO\1th. I all N&117 stating rirI reoollectlon of )fOUr t.etl-

1IGIq. ,..told 111'. 00l.-n that 70U lDd~.ed on the ba81aof
.

•• , •• pl'8a••Mc1 to~ou J'ou tboaa&ht tbere .a :Na8oaa1ale

~at1SV. ftUGIIab17 aood ebaAoe ~ would 'be able to get

tile '''IN. Ie.' a fairau••. rizat1onof JWr te.t1illon7t
;{

Alld 1tl' Un.,. .....ot me•
.A I to14 ••• COlellan that.

Q Y. real*l4e4 to Mr. ColeaD's que.l. tl'Jat that 1.

__ , ,. ha411t41Catecl to Mr. 00raki1n?
, .

A I aalel band _ the tact tJIGIIlmyPN1'm1na17 looking

at thelat.-tt. be p:rovlded tbatI tbougbtbe bad the

poaal1tWQ of •• tttrw bonding.

Q All riP' •• 11'. 1 think I aaked J'ouWhether 70U

could Heall what Mr. Conklin 'e net wonh was and ~ou saldyou

A ItO. I can't.
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Q But based OIl wbateve~he P". 70U it was sutticient

toea •• 70U to aka that statement'

A Yes. I thought 1t looked pretty good•

•• COIaBIIAJI. ODe other question along that lira.,

it I oou14. Y.r JIIrMtr •

•••••• RlDDlBCI' BXAMD1AIfIOtf

• _. COLl"t't

Q You.td 1Ir. C.acUn _41 ,...lblllt7 f4 gdt1AS a

MId. J)ld he have a poulbl11t7 ot setting a tMDt tor

.1.•..ooot
A I 4on" ImOW - ~ou 1mow. I had never ina11

~ I'UD Into Ul application tor i;bat large a bOnd •..

•• COL.H. !'hank7-.
laO"" !'bat 18 aU.

(1I1tD... excused)

I'BI c... IIat Wlmeea pleUe.

•. eat'" YeurHonor, that i. all _ ba••.•

.,. C'-I !lie der•• e.Nate'•. cor..... \'be 4.t__ Nata •

•• "dRs YourJIoinoIa. wehave t;w br1.tNbuttal

Wi_...... 1 0&11••• .,.t.r back. pl •••••

1-97
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DGJGLAS E. BrVA'fBR.

wa8 recalled as a w1tne88 1n rebuttal and further testified

aefoll•• :
. DIBBC't BXAICINA'l'IQN

B! MR. D1JJdUfftK.~ ..

Q I'. sure I neednot sa,. this, but I supposeI better

tor the fteOl'd. Y. reallzeyou are under oath'

A Y••, 811', 1 40.
Q JIlt••• _r. clur1ns,"our oourse of 70ur representa-

tion ot JIl-.Oonk11a 1ft this ca•• , diet J'ou have occasion to

have a tel.pIaee o•• erisatlcm with 1Ir. Dickerson?

A Ye., I 414.

QD14 JOU oallh1ll?

A Yes.
Q Can 7au ~I_.rapprvx1altely Wbenthat _a"l

A It •• e1ther a dq or two after tbe accident ~

Within JU.t a oouple or d&J'8 atter the accident.
Q Mr. c.kl1a ha4 cpae to lOU'

A Hebad cometo., office Whichat the t1llle was 1n

..Fairfax and intONed •• gen.ral~ about the. tacts of the case. '

Q Aad P\Jr8uut to that, 70U _de a telephone call?

A Yes.

1.98
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Q Dld 'JOu',1Dqulre ot 1Ir. Dickenon dur1ngthat tele-

. .

phone .11 u to Ifbether tile subject of autCllObl1e l1abl1it7

iMuJIUloe •• dlsou.sed at the meeting W1th JIr. Conklin?

A 1'••• %d14 cllacu•• tbat with bim.

Q As ~r as J'OU ~ relate tt, What •• ~coDver-

sat1. -.-_ you &ad". Diok.Non regarding the question of

But-"18 1!&1Jl11'7 Snaul'Bl'loeas it relates to that November

A I had asked h1li&1t the)" had cl1sousaed aut-.obl1e

l1ab111't blS1lftDoe _4 be aa1dthat thq had. 1 .eked him --

tou 1aIoW••• 1081_ •• t •• _1d about it and be ret.Red to

••• DOt.. ap•• ftiltJ:l tbat he had taken attbet1lae .that be

had !ala •••••• tl ••

•• sLDia, I _.1eot to tbia, 1t YOUI' JIonor please.

I' don't lmoW boW be ••.• ld know it he had arw notes whenthq

talked _ pbohe•

•• IJUBllft'Et The objection 1.8 well taken.

B'I B. DIIIRIftJiI:

Q Bowdid 70'1 ctet_aine on the phone converaatlontbat

1Ir. alokeraGll looke4 ..at a•• note.'

A As I bepnQ" •• t1cm1n1 hSJaabout the pIlrt;lculare of

. It II he _1el -1&1.,a IIbNte. '1 have _ notes t•.t took during

tlaat •• verlation. It '!hera he bePD to recite a .01e lot of

199
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th1ft&. concem1n& MncSing of cefta1n Jobs that Mr. Conklin

•• lDte •••• ted 1nge'tt1hg bonded and then he went right into
,

that there .ere twoaut"11es, a. Bulck and a CbeVJ,and it

wen'Uke that.

Q80 1ft the couneot this conversation, he lntormed

J'au tbat Chi. J.ntoimatlO11 wa_ 1nt •• t1. he bad gotten from

1Ir. Con1cUn4\lrinS that ••• ting?

A !bat 18 oorrect.
Q Ia the" &nJtblng el88 that 70\1 can recall about the

cGD'I ••• 'l. w1tl1ft&fl1'd to wbat 1Ir. Dicken. to14 70\2 con-

oem1llS t-., Nov"'r .2lld meet1ngand automobl18 11abl1ltJ'

inn""
A e'ha8t t!atlt had been discussed.

Q Andhedidn't 4en;, it •• pUtt was 418Ol1 •• ed at all?

A Ho. Ro, cSet1nl.'1)r not •
•"1

Q !here ••• no question a~t~t1n his re8pOn8ea

.to 7OU.

!bat 1s all I bave.
CROSS EXAlIDIAfiOH

. _ . .;.

200
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(~ You told. the Court he mantloncd tLc 1.l.utomobl1es. I

aok you to search yourrecollectlon and ask you if it ient a
fact Jer. Dickerson mentioned it in connectiol1 with the assets
~ the corporation that was going to be looking for the bond?

A No, bedld D~t~
Q Dld he saY anything about the vehicles or d1d he

just mention them?
A He mentioned that he had taken down intomat1.orl

concerning a Buick and Chevy.
Q Did 70U ask htm why he took the information down?
A I don' t recall it I asked him. I knewwhat I was

talking about and I assume he knew wbat \fe were talking about.

Q I understancf that. Would 70U tell this JUdge how it

18 70'3 &mow he told J'C'U about the vehicles for purposes Of

being related to liability automobIle 1nsurance as distinguIshed
from asset* ot aconatruction corporation that Wanted
1,500.000 bond?

A I bad merely asked him it he had taken -- it he had

discussed with Mr. Conklin liability 1nsurance on his cars.

He IN\Wthat he had discussed l1abilityon his cars; that he
\~,".

Did you ask 1Ir. Dickerson What1nsurance companyQ

h4d taken down1nt--.tlon on a Buick and a Chevy.
, 'i'1l\f'.'1,

be place that automobile liabil1't7 ooverage with?

20r



243

A At the time,I talked to Mr. Dickerson, I didn't "
real~ understand preo1a.17 Whath1eposltionwaa; that being

an aa-t t.aev.51 cGlllpan1ea.

Q ",Did you .akh1m that?

A "I 'ballev. I 414 and he stated that he ••• an agent

tor aev.al cOIIIlpanle ••

Q !'hat 18 tbe .tlrst time lOU ever talked to J1m

Dlckerasoil. wasn't it?
A Yes,it .a.
Q 1'ou called up ~or purposes of trying to tJnd out if

J'CIU C*Jld it there D. a apec11'1c insurance CCIIP8JV' .• did 70U

not, ta..t be had written 1n8uance an 70\11' client, CoAkl1n?

A I called blll to a.sk It there was insuJl'flno. coverage

for Mr. Conklin.

Q And Dickerson told 70U there was not?

A That1. o~ct.
Q Had7Gbever seen alV'thlng or heard aJVthlng up to

that po1Dt that indicated IU1Jtb1Dg to the cont;1"817 to What he

represented to you on that occasion'

A UntllMr. conklin came in a tew minut&8 betore the

phone call. I had no idea trnit Ilere was a. meeting Or aD7thlng

els.~

Q You dldn't know What had .beendiscussed either •. did



you?

A No" I did not.
Q Mr. Conklin d1dn't tell 70U what had been discussed

on that ocoa8ion, did he?

A Yes. He _at through and told meall about the

med1ng tl'Ca what he recalled.

Q pJ:lODl what he recalled?

A Yes.
Q I see. AncIthen atter you talked with Mr. Dickerson,

70U kn.. theN was no 11abil1t7 lnsu1"llnce cove_ga # d1drl t t 7OU?

A I kneW1Ir. D1ckenOil had ••• Written a pollcJ'.

Q Did 70\1 call.. Dickersonback?

A No. I 'be11•.•• 'hat 18 the on17 oOnvenatlonI ever

bad 1111;))hla.

Q You didn't call him back a second time. Mr. B)rWatel".

and ask hllia great num'beror que.tions a1m1ltir to. d1dn'et 70'0

as a •• tter or tact 8&7 70U weregC)tng to get hllll automobile

A I beUe•• that was 1n t'M tlrst converaatlO1l. I

belleve I 0R1J bad one oonversatlon With h1m, Mr. Slenker.
Q OI\tI' oRe converaatlon'

"

f

A Yea.
Q (t1cq. Did .p.I.a8k h1mabOut 1f there wa.lnsuranoe ~

203
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A I askedhlll it be had written insurance. It there

wa. a pa"lcula~ COIIlp&n7 be wouldhave_WItttten it with. and I

don't recall h1e :reaponse.

Q Did 7«1 ask b1ll it Conklin had asked h1m. Dickerson,

to write l1abl11t7 insurance?
A D1d I au. h1Ja lr conkl1nhad asked h1m?

Q Right.

A 1'111 sure I dld. But I don't recall thespacific

question •
. Q Wh7 d14 70Uaak him that'

A aepeat th. que.tion ap1R.• pt"aae.
'.,

Q Wb.Jdid 70\1 a8kh~ that?
A Ask him .t? Whether Conklin had asked him?
Q Yes.
A Rel)Oatthe original Q.uestUm tor me&pin.. lII11.;you

plea.e.
Q Did 70U .8ak Mr. DlckenOll it Mr. ConkUn had asked

him.• Dickenon. to write l1abl11t71naurance in that conver-

sat1oa'
A I'. sure I d14.788•

Q You'.. aure you did?

A Yes.

204
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Q Why?

A 'l'o find out 'What his answer waa.

Q And he said no, didn't he?

JIB. SLDlKKJh '1'hank "1CAJ, fir. Bywater.

8. JAiUWiiK: I don't have any other questions.

'I'HBC~: JUst a m1nute. I' In not sure I under-

stand. Just bow <114he refer to these vehicles, these auto-

mobile.? Howdid he Iclenti17 them?

!'JIIO'lnSSz He 1dentifled a Buick and I th1nk he. ," .

-7 have mentioned tsbe,ear, and a Chevy and be IB7 have

mentioned, IqU1te certa:ln he ment101led 1me78&r OIl both of

thea. It. 80ft7, that 18 PrObab~, unresporuJlve.

!'JIB cOOllt: Jf8 MntlOned the year?

TBB W1'!rHBSS: Yea •

.,. Cc:u.& Jf8881d the 7ear ill each lnatance?

"HI WlDlESSa I recaU. It. quite Bure he aald 11ke

a '10 Cb!tvr. altboush It. not INre that 18 the 7ear he saW,

and a t"Buick or a•• th1n&of that sort.

!'HI COUM': 'fhat 1. aU.

You want to excuse thle w1~8B?
Ill. :DUJdtB'1'fE:Yes, air. But may I ask one question

in l1sbt bt the 'COUftt• question?

205



ImDIRECT EXAMINATION

BY MR. DU'lUlE'rrE:

Q The8e answers wore 1n response to your question

about autCllDObl1e 118b1111:7insurance, not to a question on

bonding?
A That 1s correct.

IIR. D11IlRft'lB: -that 1s all. Your Honor.

THECOUB'J.':That is all. You are excused tran

1IhereupoD,

Q Where are J'ou employed, Mr. McDaniel'

1s that right, aIr?

Jtr. McDan1e 1.

state ,.our tull name.

MchaX'd S. McDaniel.

BY MR.

---=* -*lilt. DUJUUl'1'I1'B I

A

Q

further attendance upon the Court.*" 7(- (Witness excused)
'-':"::-=-=':"~-:=';"~~":"""":;:~=':':::-;'=-=-~"''';;'=",:,':''.~.-.,~~~:-.-.:.:==

"'",.
",,- RIOHAJm S. MCDANIEL.'.'" """ .was called' ~ a witness in rebuttal bJ' and

complainant.~tter having been
~'",,-

was e:xaadned aDd te~d a8 to
"',n AJIINA'tION

2()6
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Court earlier.

'1'HECOURT: Your motion will be den1ed.

Gentlemen" it 1. '10 m1nutee atter 4 :00. Howlong

do 70U gentlemen want to argue th1s aaae?

*. D1JBRBI1'fB:Your Honor" I would h~we could

meet un115:00 o'clOck" terad.aatlon time. maJ'be a Uttle leaB.

i'HE COURra I had planned to rece8S at 4130.

-. DtJRRJrft'E: we w1l1 endeavor to meet the 4 :30

reoeSB.
11m COU1I'l: That will dye you 10 m1nutea each slde.

Does that acree?

we have prepared abner I 11111g1ve

•• 1 a C8Pl' of and a cOWto the Court. t'bere are a

tbe briet lIb1ch I want to h1gb~lght. I

do tbat I think there 18 a "Ie.",.,.e-q
1s

breach of 1nnrance

page

ot ou%'br1e ..•pan ~ cloWn. nAn agent or b

••~ if' b7 h18 fault OJ' neglect he tau.
" 1n.ul'IU'loe aahe had cOIltracted to do. ADd as a

~-' 207
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• such

11&.•111'7 exists &8 contract or &s a tort

e.~ta111ng to pertorma dut7 1mpOSed by COb

Wedo not oontend Mr. D1ckerB«l wrote a a.tract of

"

..
1nalIance tbat tilled 1l'l aU tour c•• ra. All that we cCIltend

1. $bat Wh1ch 18 8\J.PPOrtedby OUJ- ev1clence; that 1Ir. Diokerson

ca-d.'''' b1IDaeUto procure an1raaul8Ace contact coverlna

Mr. contc11ft in the aaounta or 100 to $300.000. It 1$ unmlatak-

ab1¥ olear he tal1ecl to do so and we COIlhnd tba t elther

beea'" he n.gl1seat~ tailed ~ tult1ll the dutJ' 1IIlpoaed upen

b1Ja lO"tbatpJtOll18. or .SJIp~ Hc&Uae he breached that Pl'OJR18e,

tat hit ls liable.

How.betore I go into the law that IlUPpOrt.. th\,t
i; _,I

contentl_,I ••••14 l1ke to aUIIIILnM JU8t 'br1etlJ' the facta

troil our penpectlve. ~ere;~ no -7, Your llano•.• unlike

-lV'ca ••• , there 18 no way. in JJqJu~nt, ~ teat1llony of'

the. W1tne.8ea caR be taotual17 recon~led. scae1tocl7 tl'Oll that

wlt •••• tanet dlc1ntt tell the 1J~th. I Just don't tb1nkthere

18 ••• question about that. AlactttaCourt 1s .1ttinS today

witheuit a 3U17, &I'l4 •• the Court obviously has the bUrden of

JUclg~ the Cl'8d1bU1t)' or tbe W1tne8aea and aU or the f"acte
~

and c1rolIII8tanoea aul'1'OVftd1ng this caae and reach1ng a con-

clu81e IUS t. who 1e .11~. tJlUth.
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1Ir~ ConJll1n 18 a man, I think. the teR~ 1s un-

relN"ed, or substaat1al means, ~t leaat as of Kovembar 2nd •
.,
..; .'

, I,' •

f'o~U_ .aPJ'G •• rited to 1Ir. Dickerson that 1Ir. Dickerson
. i.

ent.named the probability or POS8lbility thai; be could

8eOlJl'e boild t~ 1Ir. Conklin 1n an a-aunt larger than any bond

be ha4 ever tried to set before. Mr. Conklin knewthat he
. .

d1dn't haveautOllOblle ltablU q.. lnauance.

If., •• Dio_nClll tell. the Court tiaat the subject

of' a.•• Dibils l1abl11tr 1Jusuanoe except 1nthat one vague

rete:rence •• otberlnauranoe neve. oa.. up aDd lIa8 never dls-

cuaRd at the ~of HoveJllber2nd. 1Ir. Conk11n887elt

was and Nlated ~ the Court the details emphatically.

JIlt. Ash,and the court itself asked tbeque stlon as

to •• tber or DOt JIr.])1okerson _s aware of any rea80n why

".Ash WCJUldbe .tiytted b7 malloe ~ of' 8.n7 dealre to come

in .beft and OI.IDlt perJury becauae ot any dislike or an1mo8it7.

or bad bua1neaa dea11np or &nI'tJ1~ else between 1Ir. Ash and

Mr. D1okereon, aDd the answer was 1\0. And I suggest to the

Court there waentt a~ reason. Mr. Ash ie out or the business.

He baa noth1ragto pm and evei7tb1Dg to 10&a bJ' walking into

this CGU'troea aM '-attfy1ng talseU:.

'lhen theN 18 Shel'l7 C()nkl1n who up until a dq and

209
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a halt ago had not been brought into this case becauoe 14.t had
nfter come to her attention. And when shE:" did talk with her

mother and. 1eam that conv8rBatlon 1n those roans madee.ome
,

. differenoe, she rem~rn'bered on17 one thing and she was veq

oandid with the Court and I m~ght aa7 80 wasMr. Ash. 'rhey

didn' t cOIle 1n here and remember eYer, detail ,bout the con-•
venation. TheNaa an awful lot they couldn't remember.

'l'heN _s an awful lot 1Ir. Conklin couldn't remember and I

8ubld.t to the court that that 1a 8111lP~ human. It bas been

two J'eara. It lIS obvious that the" nll be enumerable details
. , "tJ:.

about a CQDveraatlon tbat .t either from about 45ra1nutes
.:%

to an hour ~ an hour and a halt or two hours that people

carl'tlll.lmber. But what do theJ remember? What 1s the

con.lsient tbread ot the complainant'. evidence that ever,Jone
rellle1l1aere j and that 1s aut0lll0b11e l1abillty In~nee was

d1scussed. 'the lntONationwa. taken; the registratloni the

title was acquired, gotten into the room; Mr. Dickerson wrote

it cIOWD; and Mr. Conklin asked 'tAm I covered nOW? Am I

covenct ~late~ or am I covered as 01" r1ght now". or words

to that ettect. And Hr. Dickers •.• replied in the atfirmative
"You aft covered a8 ot tbla lId.nute. it

Now. 1Ir. Ash can' t remember whether he sa1d 1t two

t1lriea or three t1mea. H1B daughter only beard it one t1me.
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I~ says he said it tWQ times, ~lybG thro~ tlmG3. Tlk~t ic

human. It was at least said oncu,. That 13 the threod of

cOf1ali1teDcy and the point on which th1s case tumt.
, "#'

Now, there may be scme qla stlon in the Court' 8 mind,

and I am on17g01ng ,to touch on thls br1et'ly. All of the

evldence tbat 1Ir. Slennr has brought in on C1'OS8exaDdnation

and eo t'0I'th about the 'JIIUlBtel" of the vehicles. the Div1s1on

ot "or Vehlclesand the t1tle, all that sort of stuff. I

think It 18 clear theft aN only two th '1ngstha t need to be

aleax- • One Is OImarsh1p went out or Dale Construction October

31st, 1913 and went into Bon Conklin. What haPpenedflf1e~er:... .)....

thq W8Ilt then into ~ eon..-uctlon somet1Mdown the

JI'OadApril of 19711;Wbether the title went into DIIV'; Whether

the regl~tlon card went into the Division of MotorVeh1cles
"

d~'t alter the tact that ownership was transferred. and

llabl11tJ insurance cO¥e~e ~~d been cancelled as of October
31st~ and a-. Conklin knew1t.

In addition. It the camp1a1nant':s testimony 1s

be11eved, 1 liuaeat to the Court by every standard it ought

to be. Mr. Mok.nan b.nd hI1118elf to insure those two

vehlcle. repl'd1e •• ot Ifbo owned them. Whatever informat1on

he took •• 1rltOJ'lBtlonthat sat1s1tied h1m. lIe was go1ng

to 1uure tboee vehicle. 10 connect1. with the bonding. He

2:1 t
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wa. so1ng to procure tor the Barkley Construction CorpOration.

Whe~bertbe7 were in Mr. Conklin 1s nameat that IIOIIISnt and

subsequently to be transferred to Ba~kley' s n8Jae, 1Ir. Dicker-

son ••• sat18f'led'Jt.,lc1ent1)' 80 be could iswe the bondIng

1nauPUlce. I suggest he dldthat, Your Honor, because he was.

rea.••• b1J' con1'1dent he could get the 'bond and he knew he

••••• $he other ID8u:re.nce. He knew Mr. COnklin dldn' t have

lnBuance and that be had to place 1t 80lDewhere and that it

he d1dn't promise to pl'OCurethat 1nsu~ce and make It
elteetlve, Ib'. COftkUn bad to p1a.oe 1t somellfbere W.' 'rhat
18 'IIhJ' be did 1t •

I don't knowwhat hIs other practices were. He has

adld."ed to th18COIIl't that can be done orall1. Let medirect

theCourt' •• :tI"lon~it I -7, to --
ftIB COlJIlT: (Interposing) You have one minute. ' ,

•• lJURIUfl"tK: It Is not necessars tor 'be client

in O1'derto estabUsh a breach of a duty to profter h~ laid

out tor the broker theelementa ot a contract or 1naurance.

: I
. !..

~tpt,. He aeen recovery tor the loa8occasloned by the failure ,.
1'».'1"'< ••.

t. PftOtlre8uch iDaurance. ,.;'

212
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cIted

to advise

to do 80,

"To sustain his

r Honor, down in the middle

defendant to Obta1n he neees8sr,y l1ability

h1ll and that the det.dant ha

•• nes1eOted to perform his duty."

Look ap.c1tlcally at page 7, Your Hanor.

a Hew Mexlco decision. !bat 1. consIstent with
autbOr1t1•• cited OR th18 ca8e~ ,Mlqo verSU8 A•• r1canF1~.

<,~__ E1•• '1••• _;Soi"~.er onthe contract of

1nst.fJlU\C8, but a failure to Pl'OOUJI8'atter cCllldtt,1ng himself

toclo 80, either nesl1gent17 01' tor tallure to do 80 •

but

not.o covered. It

the end"A Insurance agent has a duty to his

.,

'1'BB CClJRrI You agree the burden of pro()!' 18 bJ'

clear oonvincing'evidence?
lit. DUBiBiU' P1'8pondorance ot the evIdence.

THE COUJt'l: ~ preponderance of the evldQnce?

•• De.MB: Yes, s1r.

contl817-

21:l
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What lime 1s it?
D. SLEIIICER: It Your Honor please, that case 1s

Walker Aaency and Aetna casualt7 su~ vel'8U8 ClArence E.

Luca. 215 Virginia 535. I will be glad to band it up it Your

Bon_ would 11ke to 8ee it.

'lBECOUR'l: I think it 1s rather important 1n this

lit. S]'J£KBR: It 18•

•• DtJJiRE't'tE:Atter Your Honor lOOks at that, may

I .aee the oplnlGll al••,

-nm COURra Gentlemen, I gave yoU 10 minutes. I

thlllk 1t I bad been 70U I woUld have argued on the burden of

proof at length.

•• SLEN,oPh It Your BGIlor pleaa$, lIbat counsel

repfts.ts ~ the Court as being hie tbeor, ot recove17, being

a b_cb of an acre.-t to P'.l'OGUN bis ln~ce which was
~,' .

eft.cotl". ~d1ate1y, then'''~ 1s proceeding In. est1mat1on

OIl a corttract 1;be.,.. But to me! clon't reaUJ' think 1t Eke •

.anJ dltte~ftee under the evidence before Your Honor at this
:t1lleWl'h reterence to tbe t7P8 of relief the,. ask tor .1n

the dec1arat017 .1Udi-nt.
Essent1a.l13 What the)" ask tor 1s that Mr. Dlc~rson

\I' .

beoe. an Innraace c-.pany; i;ha.~be 1s the one that apparent1J

21.4
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II AS>oc!A!," ,:;~~::::~~;~:~::: :::::.:::.:' C:::'::E~:' ::. ':,:"~::tw<"
II' "idiary, DALE: CONSTRUCTION COMPANY INCOlUJORATED, hereinafter cnlled DALE,

'I parties l)f thi'! fi~st part, and RONALDD. COl't1<LIN, hereinaft.:'l:' called CONKLIN.

, P'Il:ty of '(:he second part:.
I

I ml£REAS,Conklindesires to retire fromA.E. and lJale as of October

\ 1, 1973, and sell all of his stock in these two corporations)

wHEREAS,A.E. and Dale desire to pUrchasethe ~tock that Conklin

ownsin these, two corporations;

WHEREAS,Conklin is ",i11ing to assiSt in obtaining perlllit assem-

bliea, as builts and State inspections for streets in Sections I and II of

Gu.ell Jarms Subdivision, and to assist in bdnging the corporate book. of A:1i;.

aDd1ta Subsidiaries up to date as soon as possible.

HOW.DEllEFORE, in consideration of tbe mutual promises of the

pa~ties h.~et:o and of the mutual benefiU to b•• ained b)' the pe~fOrlllAnc.

tb••• of, tbe pa~t1es hereb)' agr•• aa follows: '

1, DALE STOCl(

Dai. ap:.ea to purchase the 300 aha~eaof Dale Stock that Conkli

nowholda,at bookvalue as of September30, 1973, whichhaa been calculated at

$29.56 p.~ sha~., Ot'a total of $8,868.00. CoDkl1nag1:eeato "ansfer all bis '

dghtaln tbeae sha"e. of Dale Stoc:kin ~etun fOt' a DOtefrCllllDale 1n tho
"

amouDtof $8,868,00 w1th pa,meDtterlll8. 1Dtueat "ate and aecurity a.atated

11l pual~aph. 6, 7 aDd 8 bel!N.

2. A,E. Stock
A.E. agrees to purchase the 150 shares of A.E. stock Conklin

nowhold. at the par value of $10.00 per .ha~e, or a total of $1.500.00.
Conklin agree. to t~ansfer all his rights in these shares in return for a note

fromA.I, 1D'the 8III~nt of $1,500.00. togethe~ with interest thereon at the rat,

of Hlne (9~) per centumper aMUlllfromOctobu 1. 1973.' Said Note belD&all GU

aDdpqab1e OD0" befon December7, 1973.

"

/(.( (A' (. (
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3. Notes Due
Conklin presently holds notes due from Dale in the amount of

$61,525.00 and the accrued interest on these notes through September 20, 1973,
is $871.61. It is agreed that these notes are to be re-written to provide for
the payment texms, interest rate and security as states in paragraphs 6, 7 and

8 below.
4. Gunnell Farms nonus

Conklin shall receive, as a bonus, thirty (30%) per cent of any

additional realized net after-tax profit from the Gunnell Farms Subdivision
(1.e., the remaining eighteen houses for which settlement had not been held as
of September 30, 1973.) Said profits shall be calculated in accordance with the
accounting principles that A.E., and its SUbsidiaries have applied in the past
which aria in accordance with generally recognized accounting principles. This
bonus is to be ll:ecogn1zed by Conklin as ordinary income and deducated by the
puty'of the f1ll:stpart as a salary expense. ~e, payment terms, interest rate
and secur:Lty em this note, shall be as stated in paragraph 6, 7 and 8 below.

S. ,Vehicles
Dale has previously transferred to Conklin cleall:title to a 1970

El Camino pick-up truck and a 1971 Buick Electra. now in Conklin's possession.
In consideration fOll:this transfer ,the total sum of $3,425.00 shall be, deducted
from the' amount due from the Dale notes held by Couklin aa states in paragll:aph

3 above.
6. Notes & Security

~e IllOnieadue to conklin as stated in paragraphs 1 through 5

above shall be evidenced by Four (4) promissory notes, two of said notes to be1 and
executed by Dale, namely Notes 1 and 3 as referenced in paragll:aph/3 above, to be
secured bya Deed of Trust on the unsold lots in the Oak Dale Woods Subdivision,
located in Fairfax County, Virginia. Conklin agrees to subordinate said Deed of
Trust and Notes to an:y loans of whatever nature or kind on these properties, to
provide relea8e8 in accordance with the Deed of 'rru8t,without charge 'to Dale,
at the time of an:y sale of said properties, and at the request of Dale to change
the'secudty on these notes, from time to time so as not to force the necessity

2,Hl
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to prepay these notes~
7. Principle Curtailment

These, notes shall be, payable, sequentially in the order listed
below, in monthly installments of $2.000.00 per month which amount includes

I .

principle and interest. Specifically. thoso notes and their order of.payment
will be as follows:

a. Purchase of Dale Stock. $8.868.00;
b. Payment of existing notes ($61,525,00), plus accrued in-

terest thereon ($871.61). less the two vehicles referenced in paragraph Five (5)
above ($3.425.00). Net total of $58.971.61.

c. Bonus on Gunnell Farms profits. The amount of this note
shall be determined immediately after the settlement proceeds from the sale of
the last house in the subdivison have been received by Dale.

These principle curtailments shall be made on the first of each and
every month lor a period of 24 months. unless sooner paid. commencing on the
first day of January 1974. The 25th payment shall be in the full amount of the
outstanding balance at that time, plus a~ accrued interest.

8. .Interest

interest shall accrue on the notes referenced in paragr~ph 7.
sub-paragraphs a and b from October 1. 1973. Interest on the note defined in
paragraph7.c'shall be detcmined in the following manner: The actual profits
derived from the sale of all of the remaining houses in Gunnell Farms Subdivis-
ion shall be totaled and divided by 18, the numberofh04ses remaining to be

settled ,as of September 30, 1973. The proport1onate 'share of profit attr1but-
able to each hOl1se shall then bear interest at the rate of Nine (9%) per cent
per annum from the date that the settlement proceeds for that particular house
were actually received by nale Construction Company. Interest rate on all notes
shall be a Nine (9%) per cent per annum~

9.' Conklin Responsibility
a. Conklin agrees to assist in performing all necessary work to

obtain permit assemblies, as buiUa and State Inspection of the streets in
GunnaU Farms Subdivision SectionS I and II.

,,' . ' ..



b.Conklin agrees to assist in and expeciite bringing the ,.Corporate

Books of A.E. and its Subsidiaries up to date.
c. Conklin,agr~es to indemnify and save harmless A.E. and its Sub-

sidiaries and any of the officers thereof personally, from all his personal debt,
obligations or liabilities anda~ acts of commission or omission prior to
November, 1971and subsequent to October 1, 1973.

d. Conklin agrees that the security for the notes will be changed
from time to time as requested by Dale so as not to force the prepayment of the
notesas.might be required should it become necessary to pay the release price

quoted in the Deed of Trust on Oak Dale Woods.
10. A. E. Indemnification

A. E. agrees to indemnify and save harmless Conklin from all debt
obligations and liabilities and acts of commission or omission subsequent to
October 1. 1973, with the exception of those involved with the Gunnell Farms

Subdivision •

this.

.Dt!;t~ESS ~~F, ,the parties hereto have executed this agreement
ilL. day of ..J;l !~~6.ii. '., 1973. .

,.--•....,

....... •
(SEAL)

ED.,

(SEAL)

, (SEAL)-
217
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, 1973.

County of Fairfax, to-wit:

I"Dortha J.Hartley, a Notary Public in and for the State and

C~unty aforesaid, do hereby certi'fy that Charles F• Barnes, Jr. ,Linwood R.

Watson and Ronald D. Conklin, whose names are signed to the foregoing Agreement, .

bea~ing date on the ) .;{ day of .tr 71i'.q, 1973, have acknowledged

the same before me in my County and State Aforesaid.

, 'GIVm under my hand this IU day of {;{);J;Jy'
My,COmmissionexpires June 12, 1977•

"

.,'.

•

I,
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( HN','l'"fAl 1I(~,t>/)NS.fllUl\','~ AN\' OPtRATOR RI!:QUIHW 11) ItAV£ 0' Oflll. Of I)UICiINfll ". ~'ArE , 'RASO" '.,
': • It "H. ("'Hrll otAN MINnn ~llINGSJf NO, '1I1Nli !';lJP

Il
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flo:; a rotltlrw-".!" Fe 10 comll "'aura bill' n lnvelti ntiol ma be mar:!(! CClllccrni,"' n licant's ch,lrllcter Ime';ll rl'llItatioll, C(~W:'i11"d .. :r ...•(. .','
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1 l1r<rl!by decl;m~ to the bast of my k.nowlcdgf! and bcli~f Ihnl .,11of \I'" fomr.olng
~'••t~nll~nt!t art! hUI~;lIld that tho\e stDtemcnts ara of!ert'd as an indur.crnant to tho
compiwy to issue the policy for which I lim applying •

,1."0"01 !I'OfllOt6lf. 01 •••~Iif"", OAT!

Applicable ,to VOLUNTEER PLAN, only -
Additlona' Slenature of appllcanl a~know'ede'nl consont to rotc roqulred,. ';

I hcmby certify to the best of my knowledge and t>ellef thi't ~h(' oPPC~-'! .~ !:~'t'.
s.1r,ntltur(" is the person.ll sir,n.:Jtwc (II the .H,~,hr:,1n.

DO 'l'OU pel:SONAlt'l' aeCOMMINO THIS RISlC1 \'fSO NOD 15 RI51( N[W 'C '10\." AC:".{'

HOW MANY T'Mn MOl yeAI DO YOU, s!e •• SUlteo?0 0 'l'fS 0 "l0
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"::':'.~~t',. ,,,.."

# ,',. • ;:' ,~t

:.~. ,",
X l'lti~,ONAt r.'IjNATURt Dr "mICANl'
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CU ••,MERCIAL AUTOMOSILE t/~~~~.;,:.~;,;.~ ...~;~;~,..'
Named Insured .•••.••••..•........... '0' •••••••• 0.0 ••••••••••••••• '0' •• ~~•• '0' •••••••••••••••••••••• 0•• 0. ••••••••••••••••••••• •••M." Ie AN 0 £ N IEA", L. 0 "OU ~

U'unmarriedD-divorcedS'separaled

... ---_.,._-_ ... ._--_.- .._-_._----
ull "olmOS of 1111penons who ch'lv. the Ogllor', Llcenlo Date of Birth During Past Three Marital I.f EmPlOyee,

Years N'O.O'I Status No.ot Years in100ureCSvehlclos. inCluding Inv flmllv M,S,O,U present pOlltlonor personal can
Slolo ; Number Mo. OOV V,. Accidents VlotatlOl1i . .

I

...
.

._--

_. .. ._-

'-"-

..

... ._------

.
..._-_. ._----_.-

_ .._._-. _._._- .. -_ .. .. .__ .-

. , .. ----,_. _.....: .. -- .__ •.. -_._ ..__ ._- .• ._--
' .. -

_._-_._ .. .

-- ....•.__ ....~._-_._-_._._- - - .". ..._--- ,--, ..- ---~'~-'.---
•M.m.rried, living in same household

F

4.

3.

7~..__

G.

D.

.2.

io... _

i2.

;;,...

11.

- _ .._--_ .._--~_..,_.. .._-~----_...._. - .._-._------------------_ ....__ .- ---
Arc .my vi the lIbove persons permitted to take company cars home? Yes 0 No 0
M;;ysuch cars also be used for personal, family, pleasure purposes? Yes.ONo 0
Ii Yes. describe fuily any restrictions as to other licensed drivers in the household or extent and scope of such use.

- .- - ••• __ ••••• _- -------------.------------.- • __ • .~ •• 0 _

Does applicanl require certificates or other evidence of insurance of all class 1 officers. employees. agents or representatives. Yes 0 NoO.
IiYes, whallimits are required, if any, for Bodily Injury? per person ....................•.. per occurrence. for Proper.ty Damage?
...................... per occurrence.

AUlo.. l060 ED. 12.70 (Rev,10.71) iTo be completedalonll with s~rvey of hazards Lie. 3514)
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)escribe extent and use of vehicles:

1, Owned Automobiles

2. Hired Automobiles

3. Non-Owned Automobiles

If prior policy subject to experience or schedule modification, indicate modification for Automobile liabilitY, Collision and

Physical Damage:

Number of accidents during past year and past three years:

Past year

Past three years

Does expiring policy contain B. I. or. P.O. deductible? Yes. 0
If Yes, deductible amount is
Explain reason for deductible:

Comments:

............................

.............................

No 0
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PRIOR VEAR

Sub-contractor 0

CONTRACTOR'.

Ganoral contractorO;1. Applicant is:

2. Perccntogo of work usually sublat by applicant: % Oelicribu briofly:
3, C:J. Avcrdgu annual cost of sublet work: , . _

U. Arc Ccniflc,Jtus of l"'urance ruquired of sub-contractorli: 0 Yes 0 Nu .Limits required: B. I. P. D.

4. Applic •.•nt's alllluill receipts by type of work for veor, indicoted I,alow:
TYPE OF WORK NEXT YEAR CURRENT YEAR

1.

2.
3.

;,.,. Applicant hili stdbls work force: No. Approx. % of employoes obtained from hiring hall. when contracts are awarded:' _

G. OJ. CI\I:cl<,If covcrauo IS requirod for X 0 C Du O. Blonkot 0 Specific 0
u. By whom will bla~ting be done: . _

c. :1 ~L,LJhll.will XCU covoragll be required of lub.contractor at lama limit roquirud of applicant: 0 Ves 0 No
I.... Dcscrlbe types of machinery or contrecton equipment rentad to othan: _. _

o. rh:~ei~hi:: With operuton: $ without operators: $ _

.). l:ll..)•.•,j Fvrln P.O. desired: 0 Vel 0 No. Incl~ding completed operations O.Yus 0 No
:J. If IOChJdscd limits are dusired for lpecific joba, describe: _

,_ .. -
i

SCHEDULE
.~STIMATED RATES ADVANCE PREMIUM

CODe NO. TOTAL ANNUAL
P.O. P.O., . REMUNERATION B.1. 8.1.

:O..::;:.IJ,-:~,;~~TERIAL DEALERS-No .econd.hlnd moteriol.
62111I Ilh:ludul!lloc.11 tlldnagers ...•••••.•••.•.•..••.•••••••••••••••••••••••.•••••.••••••

'! Cfl.liPi:N fRY -dw~lllngs not exceeding threo .torill in height •••. 16146
I cr,o\l.:::NTJ1Y-.~.O.C. ................................................................ 17636i CON(;t1".i~ CONSTRUCTION-including foundltion., makino.

~\'l [H.1Y LIt) or tdklng down forml. scaffolds, etc ••••••••••.•••..••..... 17746
CONCHETE or CEMENT SIDEWALK-DrivewIV. Vord. AirpOrt. 16141

., COOl:T:"ACTORS-e.ccutive supervi,ors.No direct.uplrvi.ion ..•• 16192
~LECll'ICI\i.. WIRING-wltt\ln building •.•......................••••.•...• 17316

, cXC/, Vi,TION .. Includlls, hurrowing. filling or back filling ••.••..• 16111xcu
GRAl)ING 0F LAND-'Includuli borrowing. filling or back filling. 07313.cu

IHOD \..••.MAT£:/'iIAL HOISTS Dnd oquipment incidontal ther8to-
Op,'(Jlion 0'1 constnlclion ••"ection or other contractOrt •••...•

I
17873

MA~X 'J1;Y .... ........................................................................... 17426
PAINT.;liu, D<:COoiATING or PAPER HANGING-including

~hol) ~)i,,!(••IIOI\~j.... .................................................................

I

17236
PilE l.J, ;IVING-'DlI.i(Jill!1 foundations only. The mOl'lufacturo ofI con .• d.' p,..". "' the. job location or Iho pouring of concrote Into

hl!,11 'WSlt~oi ,Hlcs bh~lli IJeratod 8' 17746 "Concrete Construction" 1780!:>xcu
PI LE OR~~ i t"G--lnclu<JlIlg timber wharf building ••••••••••.••.••••.•.••

I
16294cu

PL~~;, t:. H,i\iG..... ,..,.......,.............•...•.•.....•..........••...•.••••..........••. 17446
PLUi\:~' ING-",I.l' .. '", .lIn. hot w"ltor or other pipo finino-including

h~J""': l:\.llllha.:tl\Jlh. ~Ilop and rotall storel or displav roomli •.•.• 17186u
liDO. 1.\••..•oJ;, ktll(l::-,illciuuing yard omployee ••••.•••••.•.•• ,••......••• 17625
SEWl.l\ CuNST1',UCTION-including tunneling at streot

c/.h:,,:lf}S. .......... ,' . ................................................................. 16226xcu
STAr..;.T 01 IW"D CONSTRUCTION-Includo. clooring right of

,
IN••','. 1:",..:~,v•• llon. f,llil19 or grading. bridgo or culvert building .•• 16115xcu

STRU'r ,,' ,<OAG PAV,fl:G or REPAIRING. SURFACING or
Ik,UdFACING or SCiiAPING •...•.•.••.••.•.....••.•....•.•.••.........•.•

I
16126xcu ,

WA1,:n \~AI"'S or CO;liNECTIONS CONSTRUCTION-
In,:.udlll\J tunncllng at ,treGt crossings ••••••.••••••••••••••••••.••••..•••.• 16226.cu

3039 Ed. 1.74
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CONTRACTUAL LIABILITY INSERT

FOR CONSTRUCTION AGREEMENTS----_._-------------------_._ .._-----_._ ..- .._-----'-------------_._------_._,~--,_.

1. Typos of controctual egrgemenu usually entered Into ~dOSCr!"~ briefly and ortoch copy of anv current contracts):

'J, In who,t situations does appllcent PMI on to subcontrActors nny ~bli9<ltion hr. must assume under contract:

J. Tvpo of covorego do.lrod: Blanket 0 SpoClfic 0
,

01. If any contract with hold harmles. clause I. outstanding, advise oppro)(imot~ percentage of ,totel contract now completed:

If hlil',I~.l!t cOfltrnctuol dosired, Indlcete If broad form 0 or limited form 0 .

SCHEDULE CODe NO.
PREMIUM

BASIS

Cost

RATES
B, I, p. D.

Pcr $100 of cost

ADVj\~L~'=..•~_Si:.~~
UODILY ",.:["','. :.. V I
INJUt.lY I r_','\',1,-,(;

'..•..
'(l.-

I' "IJl!t;lfic, showcontroct number and date, Ind&mnltoe. operation involverl
aruJ contrAct cost:
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I
i TheMaryland

r.',\UYLAND CASUALTY COMPANU!S
[l ••••I_'IMOI"~ MI:•••••"CR'.l or TMt':

AMen-leAN GC;NCRA •.•• GROUP

U('/ 2b/1v J/.- 'I j.~, _

SURVEY OF HAZ~k <c-;.-,-< (.-.:--Z / )l( f I ,4~(I
ilnd APPLICATION 0 02 MARYLAND CASUALTY COMPANY .. ) .' I

ComprohonsiveGenoral Liability- 0 07 NORTHERN INSURANCE COMPANY OF JPl'-N YOR~
A b-I P I' 0 08 ASSURANCE COMPANY OF AMERICA ( -futomo I U 0 ICY

I. Nome "f Appiicont .......................••...•..•..•.•......•...•..............•................................•....•...............••.••.....•.•......•.•........••.......••....•.••....••.•.•.••.•.•.•...............•.......•.... ' ..
N•.•m"c of person to contact for lOll Control Survey

I
L_~ddrcs::............................................•.•.•...•...•..•••...............;.................••.......•••.... ....•... •..•..••••...•....•........•.••••.....•.•Zip •......•.••.•.~.....•.••....•....••...•...•...••......0'

I IJ;,'div,duol. 0 Portnership 0 Coroor.tion 0 Ownar 0 Tenant 0 Lass.a 0

$

$

$

$

$

$

$

$

$

$

$

$

$

$

$
$

$

$

$

xxxxx
Ea~h accidQn~

Each occurronce

$
$

$

\/IIho•• opplicebla

Indicate limits desired in Item VII

xxxxx
Each person

Complote Garege Insert Form 3040

$

$

$

I Pramium: 0-1 yr. 03 yr. I Tot" Advanco
o Prupald 0 Instellmant. Promium

I IndiciHo limit:; dl~~ircdon schedulo of oonlication

I Compluw Applinuide - Group 12
I Compla,o Appliguida - Group 13

Each porson

GENERAL LIABILITY

Bodily Injury Liobility $ $
Property Damoge Liability $ $
Contractual Bodily Injury Liability $ XXXXX
Contractual Property Damogo LialJili tv $ $

XXXXX $
Each person Each accident

% $ $

Bodily Injury Liability
Proporly Damago liolJilily
Colli,ion
Phy,lcal Damago.()thor thun ClJlisioll

Bodily Injury Llabilitv
I Proponv Oamoge Liability

%.M& C-

;\)Jj~y p{~rioddl!sircd: From •.•..•.•••.•••••.•••••••...•••.••••..••••.••..•.•••••••••.•.••.•••••••••••••to ••••••••.••••••••••••••••••••••••••.••.•••••••.•.•.••••••....••••....•••••••.•.•••...•.•••••....•12:01 A. M.
f,t.lllel.lrd time at the ,Hldrcss of tho jJonlicant DSstotod heroin.

LJusinl!~Sof tho applicant is .••••......•••.••••••••••••••.•.•.•••.•••••••...••••...•.........••.••••...•..•... ~.••..•....••........••••.•. No. of years in this business ••.•.••....•......•.................•.........

COVERAGES (Check covarn~a desiredl LIMITS OF LIABILITY AOVANCE PREMIUM
Each OCCurronce Aggregate

1 Un p; H1l1l~t~".QwntJ~ (lr occupied by ••ppUcanl:

o l.iYII\ll.lsiums. ltwlm.nlno POOls. bathing boachos. oru!1dsumu$..,r uloachura;,

i.J L~)t: •• tjOlUi It!ll~lo!d in thuir ontiroty or buildinus IUo1:iC.:d in OO'J()of thoif area to othor. who control and operate premise,. elevator and t:J(Jiler.
AppllCJnt not In ..:ontrol oxcopt for prosorvotion of I-lrumisus.

LJ H,,,;I""oI. (Ioctor. nuroa. dOll'in. chiropouin. ol"umutri ••• optician. druuoiot; oorbur ,hop. boauty parlor. m•••••ur.
:l. ;-\w"'v 'fOIU .,rumilOs ownocforoccuplod byappltcant:

~JVtlndllllJ ,n•.•c"hinol, bicy..:loll. ,addlo or druft animoll, mochinury, con1ractQU' or othur Gqulpmont ot other property ownud, rtinted or COIHfOlh...d by
,lppill';.lllt and usod by applicant or othor ••

::l EA,;libitioll:i. pu~ljc enturiainmentl"convontions.

LJ $pollson:d 'pons or othol oven1l•

'::"" 1 ~I(~r; ., ••• , •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••.•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••.•••••••••••••••••••••

A. 1\,h.;~~L:..LANECUS HAZARDS ChICk block oPPolito oach subdivision whoI' allV hazard there Iiltod nOW exilta or il IIkelv to 'Milt at lOme tima
~H. 1l1(J ,110 ~(.Ilicy .,oriod. Fully describe .aah luch hazlfd on nOMt "8UO or in momorandum "attlChed.nd InNrt all•• and cod. If known.

I-
L

I"
t'"

Q::Jcomprehan'iV' Gon.rol Liability
; ',~l~__

I ~; ;IIContr.lctua' Li••bility
~ (1 ,

1"-' I

; ~~J~f~\.f'!;on.JjIniurv Liauilitv

, I ~..,; i~j i)rlJmj:;c~Modicnl Payments

I~ ~ .~0f-U,1. Premiums -- OLT.
" ;~ ! C-I..:itu"l!kcl:p,u'5 Li.lbillty

; b :~~~~OmprlJhUnSiVO Porsonul 'nsurance
'__ (~-'~I-.;rmt:r'~ COml)(ohonslve Poraonallnaurance

j : LJ Corn", o.:hulU.;vo AUlomobilo Llab~'ity

1 ,I(",_;.;.I~'~AU1omobiio linbility

, ~ u.. AutomubillJ M(.-dicnl PDumenti
1(,.1 I

I ~::~;] '\"O'lJ~t;on Auain,t Uninsured:., .I .: ;'c;' '\.hHon!oho

! .:-.~I_.J -AutOII1U~jjO Physi~ai Damoge
l . "~l~\~.lh.HS. C(lmplottJ Insert Form 3040)

/\l.ldll .\:nod: AnnlJiI'. unlo •• otherwi&ed~sign.tod bulow.

o Sumi-onlluolly 0 Quertorly 0 Monthly
III. Other linli. (inciuuing Bonds) our Complny Now HOI, or Can Get

I '''"''W'rldS: ....•.••.•••••••••••••••••••••••••••••:••••••••••••••••••••~••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••.•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••.••••••••

.-,'_.._ ...•
I,
I

!

..,. Othur h.ll •••d:.:

:] 6U.h:;. "II klndlt.

o Cuvufago tor additional insureds. Name Gnd rulAtionship to applicunt. If complute covoroge not desired give detail.: ••••••••••••••.•.••••••••••••:••••.•...••...•.....••••

........................................................................................................................................................................................................................................
CJ IllO;'k!rtv,D.un •.•~.l L.iability: Sxolo.ion and collapse haZArdsto bo includuu for manufacturing Of"contracting opurations.

1----- .. _:.~ ~.\ii vt I,,~r h.J:'.Jrds dosired •dOlcribe: •••.•••••..••.•••••..••••••...•••.....••••..•..•.•....•....•.....•••.•.....••••.•..••••;••••••••••••••••••••••••••.••••••••.••••••..•••..•......••.••.........•................
Compoc,oully: .1 Noma of Agency: I D.te:
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I
4. Product& ~ If tho following is ilpplica~lo. Lilil anu ox~l ••jn oriuin and ood U$O:o 110any product volatile, to)(;C, corrosivo or dxplosivo:

o USI~din lIircruft. automol>il". or othor form of tnUlsportation:

LJ Producclll...-V foreign manu'octurors;

I USE CONTRACTORS INSERT FORM 3039 FOR M & C AND CONTRACTUAL COVERAGES ON ALL CONTRACTORS
I V. SCH~DliL.E'

~ates Advance PromiumI
Gl.'IH:'oIl Lii"bilily Description of Hazorc:tsby Locution P,omium8uis

D.I.Lio. Ip. O. Li•.I Codo'No. B.I.Li •. P.O. Lia.Pr~miil.ni-ope,. ••lion. (OLT-M&C) (Including .truetur.' .ll<Ir.lion •• atc.l t) Aroa (Sq. Fl.) (a) Per 100 Sq. Ft.I
:1 ~~~~~~~auon of Aro",I ~b) POt Llnuar.Footor athot appll. C) Por $100 of

cablo bas" Rmnuuoratlon orI otl1~r appllcablo
basis1

I
I
1

I
I

I
I
I

I,
Elovutorti 0001 applicant dlSi,. c.rttflcote inspection by the ComJ)ilnv1 Yes0 No 0 Number on Premi" •• Inspection Ch.rge

Per. ElevatorI If "Vu", show Number on PromillJs

I E:liCdlalOrs
Number Incurad Per Landing

0" ••,.BllpJlctlnt dosirtt curtlficoto jnlPo~ion bV tho Company? YOlO NoD II 'nd •••• neI.nl Cont'_ro-ILac or Sublet World Coot Per $100 01 Cost or ,i
olher eppi rble baclsI I

, Comjll ••• d OporotlOllc..produoti Seln or R_lptc Por $1000 olS.lee orI
RocalplI or other

I .ppllcable blcic
.'

I,

P.""'"'' •••jurv Li.uilitV INot ""Ullbl. to 'ndl.lduolo'

Il.hl;,',Ih! GlfJUp 0' Olfun.UI for which ~rlOO II de.lroCl: XXXX
_~.~,")IIP A 0 OrOIl;.)8 o GroupC 0 Appllcanl's portlclpation .•.•.•.•.•....•...•.•% ••••••••••••••••.•% of O,L.&T.ond/or M.&C.

Shl ••'h".:t,,,r.
Aro. Roto

lllll.h.

XXXX~t~, L,.;".: Elich O~curr"I'Cd S
ti;;r., i\~\.',LPav.: E••.:h Purson $ Eoch Acc. $
eu••t'oIC,udl: lO,h.r th.n contractor,c' ..For wrillon agr•••••••nt •• olldCh coplo. of Ihoco (01 Numbe,.ln.ured 1.1, Por Conlractcontaining """mad liability el.u •••• Ib) ContrlCt COlt Ib' Por $100 of COSI

.. - ............ . . ''''''~ ,- ... '. .... " .. .. " .. ..._ .... ..... '... -_.-_J_-,,- _____. -...-AlJ'Jl'iWNAL C(IVI:IIAUl.ll AVAll.l\lILIi UNULII llll'AIIA Iii CUVIi IIAll Ii !'AlllS_..._. . -VI. IMPunTANT_.
PAST cXPG"IIEIIoCE NAME OF CARRIGR PREMIUMS LOSSESMODIFICATION

PAID RESERVESG,~,•. U .•.--CH(,,'nt V,.:

---_ ...!.~~~~~~.:
:!"d f'(l!v, Yt,;_ ...~._--_.
•~(+, I'r,~v.Yr.;
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I.. •.• "IE' O'X'J[O AUTOMOUIL[S'LiAUILITY INSUR ,E Prt)lOium U.lsir. .-Por Automooill

h''':Ycar: Trado BodV Typo Idontific,;uion
Class Premium

Garego Location k Terr.. I Name Capacity Numuur
CodeI- r 6.1. P.I.P. P.O. MEO. U.M. C

11•

~I I
I

31 ,,
; It ~

II'i!~

Il":I, : "i'" MI',H1S Plcus.u~~and Business; "C" MoansCommercial TOTAL PREMIUMS (>

I OWNED AUTOMOBILES.PHYSICAL DAMAGE INSURANCE \
i"

Purchased ConNi,Jw
Limit Collision Comprehcnsi~ Fire Theft CAC. TowinCl';,'tiv. Yr. N-::w-UstJcJ or

Each Vahlclo
Promju~Ann-Svmbol Ooduc:t Promlum Ratu Rato Premium Aato Promium Rate Premium PromiUrT;--

i",
,

1< i
:
:; I \j i \ [

I". I

J "
I \I

i TOTAL PREMIUMS \
i \ ADVANCE PREMIUMS
j 2. ,'liI,EO AUTOMOBILES Premium Bosis-Colt of Hiro BPdIlV ~~~.e,J:) Propertv Medical UninSUrllu:

Injury Demon" Pavmcnt~ Motori:.ts
,

Locations Whore Automobilos Estim,ltvd
'-;~~I"\ l~" ~hJUt~"l "I lI"p

i
-rYPtls Hirud HOdTly --P"roPQrtv ~I Will Bo Principollv Used Coslof t-lird In'"rv O"m"".

I I
, 3. IJON.OWNdJ AUTOMOBILES Premium Basis-Class I' Porsons.no Class :1 Em lovut.'sl--E':j:,~1 Pl:(:.ons~Ni,llno of Each Location of Heodauartors'of Po;sons Nomod Horoin

I
[

Il_
rl'l~:' 'l. i.1l1phJYt,hlS RlIlo. nor EnmlovoeE:otl:n;II,'d La""lion of Haildquarlers of Cless 2 Emplovoes !Jodi IV '6g,:::.vAvt..'r,~,-:!N In) )ur In'urv

Mlnirllum Prumiums: Bodilv In'urv Ipro()lJrtv DOlIn, 11I: TOTAL ADVANCEO: .•.•I:;iOllS 2 ~Illil 3 1$ 1$ PREMIUMS tl- s: $ s: $
MIl'IMtlilu t Ml OIC.\I.I'AVM(NTS: UlSIUNAfll,)NOf .4UTOMOOllU,

PROTECTION AGAINST UNINSURED MOTORISTS: Description of Insured Hi~hw.V Vehicles
0 Any OWlll:d .Juh)lnooilo D AnV hired automobile D AllY automobilu ownod by the D Any privata pAssengor lutomobile owned by

I 0 Any ;I,,;umco OWlltld privata Plssongor automobllo

B
opplic.1nt. thu 8lJpllcunt.
Any hiuhw.IY vnhiclo lo which are 8ttachGd deDlor~s Hennss platos issued to tho al.plicant.D Any Ih)1\ c>wrwd o.Iutomobilo
Any mobile 4,~Ui,mlo"t owned or '08500 by and rCQistured in tho namo of tho DI'lllicont,

Any .IIIIOlnouilo d~scrjbud In tho Ichodulo for which 8 0 Any hiOllw.IY vohic;1t, uusignatcd in the schedule for which 8 spacific prumium ChiUgC i~0
5~,h'\ 1111; prtJmium chJrOtJ II made for Medical Paymonts indic,ut€:d for Uninsured Motorists and 8 highway vehicle ownership of which is acquired

during tho policy ~rjod by the IppUcant as. replacement therefor.D Otlll~r: D Othor:

VIII. HEMARKS: lRadiu. of operation., optional no.fault covereuos ond other pertinent detal
---_._ ..

-'- _.-._-,-,
---
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IX. IF PHVSICAL DAMAGE INSURANCE TO BE PROVIDED ON "FLEET AUTOMATIC" BASIS. COMPLETE LIMITS OF LIABILITV SECTION AND
INDICATE BV NUMBER FROM LIST BELOW NEWLV ACQUIRED VEHICLES (OTHER THAN REPLACEMENTS) TO BE COVERED:

, •• 11cov.red 'utomobU •• e- .xcludlng. onder CoIII,lon Cov••.age •• ny vohlcl. .
2- .11r.gllt.red cov.rod .utomobil •• not heIIlng en Actuel Co.h V.lu. ol'II •• t $ ...•••.••.............•..•...•.

I
3- all cov.rod oUlomobilol of the

private p.,engor tVpe -;;- Fleet Automatic Maximum Limit of Liebilitv
4- oil COYlrad.utomobilOl of the r An:u~;~~~~:r.d I AI~~:'~~:~~~~ob~ •• r All covered 1

I
comm.rclal typo automobiles

S- .xcluding vehlcl•• I••• ad to tho r$ $ 1$ 1
.pplicent

I Exc'PI with relPict to' bellm.nt I••••• condilionel III., purch •• Illreemont. mortgage or othe, .ncumbranoo, the 'pp1lcent II th'lOl. owner of -rv covered
aUlomobil. Qeserlbed In the ebow lChodul., unle. OIherwl•• lilted hlrein:

Any 10". hereunder II Plyabl ••• Inl.rlll mey eppaar io tho .ppliconl.nd:

! X. DRIVER INFORMATION: Compl.t. for.1I pollci'l covering commerci.1 or privel. PDsson(Jllrv.hicle •• lncluding garago•.
Full namo. 01 .11pOrion. who drlv. Ih. Orivtr'l License Dale 01 Birth During Po.t Thre. Maritll If Employo ••
inlured v.hiclo •• Including .ny lemlly Vears No, of: Stltu. No. of Y•• r~ in

nrOSent nnsitionor PtJrlonol Clrs
Stlt. Number Mo. D.y V,. Accident VioIIlial. M.s~D.U(InClude First MldcUo"" l..,t N.lm.' Position V'S.

1-

2.

3.

4.

; 6.

6.

7.

8.

.'
9.

10.

.M.,narricd. living In I.m. hOUllholcl S•••porotod D<lI_CId U-unrnarriecl
Ar. '"Y ollh •• bov. pe••onl permln.d 10 I.k. compony CIrI home? V•• 0 NOLJ
May .uch '''Ir' "10 b. usad for PI'lOn.I, family. pl•• ure purpos •• 7 VOID No 0
If VII. d.scrib. fully eny ruulCllonl II to Other 1I0'''lod drivers in the houo.hold or ,xllnt end lCOpeof auch u•••

,

Do", eppliconl require oorllfiCOIOlor olhe, .vld.noo of Inlurenoo 01.11 cle•• 1 oftlc ••••• mploy •••• IllInU or ,epr_ntetl_? VOID NoD.
II V." wh'l limits .ro requirld.ll.ny. for Bodily Injury? ••••••••••••••••••.••••..•••••per porion ••........••.•••.••.••••••....•••..•.....•....•.•por occurrenoo. for Property D.meg.7
....................•.. ""r ocou,renoo.

XI. IMPORTANT

LOlsotPlI',t l~XIJfJrIUI}C(J N.mo 01 Corriur Mo(Jific3tiun • Unlll Promlunll Peld AOlllrVr.S
Auto, L":l,.Currullt Vr.:

hi Prov, Vr.:
2nd Pruv, Vr.:
3rd Prov, Vr ,:

Auto. Phy•. D..Curront V,.:
1st Prl!v, Vr.:
'21\dPrev. Yr.: \ I

3rd ProvoVr.:

"' ~-,

t,

','

J ";l ; t.r .
• Z
~~:~"."

~,

;~ ;- 'j;. r J
"r

'.

. ,~.'.: .;~.f{ "
. , ~~;:r

• ',,"."N;n, "'Ii, "'."'I)Ir.;.
. r " "......... , )

- ,'lI, I
'~l

~<'.t

.• " 'I



$eer/-vlle/JUJ
.%~ecl.

r
TO

L

.- --- -"

American Commercial Insurance Age~cy,Inc.
GENERAL INSURAj'YCE

P. O. BOX 2481 HYATTSVILLE,MD. 2078."
Phone: 301 • 713-4040
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