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App. I 

':VIRGINIA: IN THE CIRCUIT COURT OF GREENE COUNTY 

,BENNE.TT T. :v!.ATTHEWS 
:'culpeper, Virginia 

:'v • 

'c;OUJ\JTY OF G:lEENE 

BILL OF COlv':PLAINT 

c/o David C. Dickey, her Commonwealth's Attorney 
Stanardsville, Virginia 

THE BOARD OF SUPEhVISOf:S CF GREENS COUNTY 
.c/o David Co Dickey, Commonweal th' s Attorney for Greene County 
'Stanardsville, Virgihia 

:; 

1

1To the Honorable David F. Berry, Judge of said Court: 

., 
': 

,Your corr.plainant, Bennett T. Matthews, shows unto the Court the 

';following case: 

l. On 6 March 1973 your complainant acquired all the stock 
'.] 

of Daniel Farm, Inc., which at that time owned a tract of real ,, 

!'estate compris'ing approximately 109 5/8 acres of the Ruckersville 

.~agisterial District of Greene County, Virginia. On 29 September 

1973, at the instance of your complainant, such corporation filed 

:'with the State Corporation Commission a notice of intent to 

dissolve. In accordance with the plan of dissolution, all the 

:property of such corporation was conveyed to your complainant in 

:redemption of such stock, the legal title ( subject to a deed of 

:trust, the obligation of which your complainant assumed) of the 

'tract mentioned above being as a part of such plan passed to your 

complainant by deed recorded in the off ice of the Clerk of this 

Court in Deed Book 71 at Page 53, in which deed such tract is 

,wore particularly described. The intended dissolution in fact 

.occurred on 22 January 1974. 
!. 

2o In the summer of 1973, in consideration of the ia.ipendin; 

''corporate dissolution and your complainant's plan for the sub

:division of such tract, your complainant arranged for a topographic 

'survey thereof. This was completed 30 October 1973 at a cost of 

.~3~00.00. In September of 1973, upon the same considerations, 
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I 
I 
your complainant engaged Ross and France, Ltd. to produce a p:re-

1 liminary subdivision plat of the tract. This was completed 23 

(October 1973 at a cost of $1,500.00. In the preparation of this 

I plat data from the topographic survey, as well as from a soils 

lljanalysis commissioned by your complainant at a cost of $1,265.30 

1
land finalized on 10 November 1973, were necessarily used. 
I Ii 3. Prior to any obligation of the foregoing expenditures 

l1Greene County had enacted a subdivision ordinance. On 4 February I 
I 
1 1974 the preliminary plat above mentioned was submitted to the 

1agent who under the terms of that ordinance was to act in behalf 

of the Greene County Board of Supervisors. The agent advised 

your complainant that the preliminary plat could not be approved, 

!because it contained provision for townhouses, something which 
I 

lthe subdivision ordinance had not contemplated. Accordingly, the 

!preliminary plat was temporarily withdrawn and the planned town-
1 . 

!!houses stricken from it: As thus amended your complainant resub-

llmi tted it to the agent on 28 February 1974, together with the· 

II required $274 fee. On that date the agent, in behalf of· such 

I supervisors and Greene County, approved the preliminary plat as 

jprovided for in such Subdivision Ordinance. 

j 4. By the further terms of such ordinance your complainant 

j had only a six-month period in which to complete and.~file a final 

·1

1

plat of his planned subdivision. He therefore continued without 

. interruption his employment of Ross and France, Ltd., at a fee 
I I to be between $10,000 and $25,000, for the purpose of producing 

lithe requisite final plat within the allotted time. In addition, 

!1your complainant thereupon engaged others to provide services 
1. 
!!'necessary to completing the plans for his subdivision: Baldwin & 

I !!Gregg, Ltd., Engineers, ~o conduct a sewage treatment feasability 
,j 1analysis and design a sewage treatment facility, at a fee of 
I 
,j$25POO for the entire work thus to be done; and Taylor Murphy 

'ii Institute, to conduct an impact and growth feasibility analysis,· 

jat an estimated cost of $1,850.00. On 13 June 1974 Baldwin and 
Ii 
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Gregg was paid $1,013.36 toward th·e design of the sewage treat;nent 

facility, and by 18 September 1974 an additional $2,800 was owed 

! fo.r this purpose. On 10 August 1974 Ross and France, Ltd. was 
i 
I 

I paid $10,000 for its services in preparing the final plat. On 
I 

:26 August 1974 your complainant submitted this final plat to the 

; subdivision agent of Greene County, for his approval. 
! 

5. In the meantime, on 2 I·farch 1974, the Board of Superviso~·s 

; ado:i;>tecl after advertisement is accordance with section 15.1-431 of : 
I 

1! 
the Code of Virginia what was entitled an 11 Interim Zoning Ordinanc~ 

of Greene County~ Prior to that time Greene County had had no 

land use regulation except, in addition to the statewide health 

regulations, what was contained in the aforementioned subdivision 

ordinance. 

6. By the terms of the Interim Zoning Ordinance Greene 

! County, which runs from the Blue Ridge on the west to Orange 
i 
i 
i 
i 
I 
' 
' ' 

County at its east, which contains mountainous terrain and flat 

terrain, which has expansive uwild 11 areas in its western part 

and considerable residential, farming and commercial areas in 

-------other parts, was all placed in a single zone.) Except for existinj · 
L.--· . 

lawful uses, which were continued on a nonconformity basis, no 

commercial use and no residential use other than as a single 

f a.7lil y dwelling were permitted unless by special use permi!~: The 

rainimum lot area for all uses was set at two acres, except where 

an existing lot held an existing non-conforming use or could meet 

the new setback requirements or was in an existing subdivision. 

The ordinance by its express terms forbade the subsequent divisim i 
of any land so as to make a lot of less than two acres. A Board 

of Zoning Appeals was created and authorized to issue variances 

and special use permits in accordance with allegedly appropriate 

standards.set forth in article 5 of the ordinance. 

7. Under the further terms of the interim zoming ordinance 

the same person who was and is the subdivision agent of Greene 

County was appointed zoning administrator. Therefore, when on 
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I 26 August 1974 your complainant as hereinbefore alleged submitted 

his final plat to such subdivision agent, that agent refused to 

i:approve such plat under the subdivision.ordinance, upon the grounds 
I 
that the plat showed-upon its face proposed violations of such 

zoning ordinance. In refusing to approve the plat the county 

I cited as the ·supposed violations the fact that the subdivision 
I 
jas shown on the plat consisted in part of lots less than two ac~es 
1' 

'1

1
• • d 11 ( jin size an ca ed for two lots to be used for apartments non-sing~e 

!ifamily dwellings) and two lots to be used for commercial purposes. I 
!~hese violations were cited even though the uses and lot sizes 

!!shown on the final plat had been shown on the previously approved 

ib1at and were fully permissible under the terms of the subdivision 
I! 
!!ordinance. 
!I Faced with this situation,and on the advice of such Ii · s. 
liagent, your complainant on such 26 August 1974 made application 

l~o the agent in his capacity as zoning administrator for a zoning 
:1 

__ Jp_:r~J.:::t.. _allowing the uses and propose~ lot sizes in question. In 
.... -- i: .. i 

~-------:11as much as under the terms of the zoning ordinance the agent had i 
. I I 

!po authority to allow what was requested of him the zoning per.mit 1

1 I
I . . 
applied for was perfunctorily and immediately denied. Accordingly, : 

l~nd still upon the advice of such agent, your complainant petitionef 

!~he Board of Zoning Appeals under such ordinance created to grant I 
\--1~ special permit for the lot sizec$ and uses in question. On 25 I 
I l~eptember 1974 that Board refused the relief requested, whereupon ' 

/ !lyour complainant sued out from this Court a writ of certi<Lari to 

I }eview the adverse decision of such Board. That proceeding has 
11 

/ lbeen tried in this Court, but judgment therein has not yet been 
! ii 
j lf'endered. In that proceeping your complainant was not entitled 

!~r permitted to attack the operativeness of the interim zoning 
:..__---· 'I 

jprdinance, either in general or with respect to him. For the 

purposes of that proceeding the operativeness of such ordinance 
I 
fas conclusively presumed. On 18 November 1974 your complainant 
I 
jpad instituted in this Court after due notice a mandamus proceedirg 

'I 
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purpose of which was to test the operativeness of such ordincn::e:, 

no judgment has been entered in that proceeding and the Court 

indicated its intention to refuse the mandamus without reaching 

merits of the questions there raised. 

9. The interim zoning ordinance is wholly invalid and jl 
ii 
!!inoperative, inter alia: because: 
ii 
ii A. It was not enacted with or after the comprehensive 

) i! 
!iplan required by section 15.1-446 of the Code of Virginia. 

B. It was not enacted after any of the investigations ii 

ii . .J . ' 
'. i . . / ~ 

llrequirad by section 15.1-447 of the Code of Virginia. Such -
Jl 

JI 11 investigations", if any, as had been conducted prior to the 
•I 
i ~ 
jj enactment of such ordinance were perfunctory and· so lacking in 
' ~ 
'1 !idepth and objective scrutiny as not to be, in fact, what the law 

ijviews as investigations. 
j! 
ir 
I j • ~ 

·. ~. _ ..... .! i _· .. . .... ' 
ii 

C. It was not enacted after reasonable.consideration 

I iiof any of the factors set forth in section 15.1-490 of such Code. 

·ii 
IJ 

D. Regardless of what investigations and consideraticns! 
'.: ;i 

ii ;: were had prior to the enactment of such ordinance it did not, as 

!jenacted, reflect reasonable consideration of any of the factors 
!, 
I• 
j! !:set forth in such section 15.1-490. 
i! 
" ii , E. It is arbitrary and capricious in zoning the 
\l 
:1 
i' 1:antirety of Greene County in one district without accounting for 
'i :i the variety of divergent existing land uses found in that county. 
l: 

:l : /, ,) !i -- ··-
It is arbitrary and capricious because it is not 

ti 

jjbased upon a comprehensive plan. 
i: / ; G. It is arbitrary and capricious because it does not H ( I 

" ., 
ii account for any of the factors mentioned in section 15.1-490 of 
I! 
j\ the Code of Virginia • 
. 1 

li . J 
i,.t ..•• 

Y H. It is arbitrary and capricious in that it does not 
..-: ' :·' ~ 

i\ allow for any, commercial development in Greene County as a matter 
11 J !j of right. This generally capricious scheme is continued by 
!i 
\\ subjecting any proposed comrnercial use to proceedings before a 

d :: .Board of Zoning Appeals exercising arbitrary and inappropriate 
I 
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\I powers 
•' 

as hereinafter delineated. 
11 f;.) I. It is arbitrary and capricious in that the stan

dards by which the Board of Zoning Appeals may grant the privile~ 

I of commercial use are conclusory and indefinite. 
I ·' c/. ;-t .... J. It improperly confers upon such Board, the power 

to legislate. 

K. It improperly c · ;·,fers upon such Board what amounts 11/,,.i 
jlto original jurisdiction of al: applications for commercial use, 
" II even though the jurisdiction of such Bo.ard can be only appellate 
1: 
11 • 

1
1 in nature. 

I. 
L. It arbitrarily establishes single-family dwellings \}; 'I 

"'/I 11 
1,i and minimum two acre lot·· sizes as the only permissible residential 

,!uses of land, unless by resort to subjecting any other proposed ,, 
jl residential use to proceedings before a Board of Zoning Appeals 
1i exercising argitrary and inappropriate powers as 
~ereinbefore delineated. 

~f'" Ii/ 1d M. It arbitra:rily discriminates against large segments 

V' ·11~f ;th;-p~pulati~by effectively requiring that all residences· I -~---. ---
libe of single-family type and on lots of at least tWC> acres in I 
11 size. Ill 

'I I L---. II -:- ,,:t·c/'1 N. It is arbitrary and capricious by classifying I r · .. I 
.:t\ !!property '.a·ty~;iance _w~~h_ .surrou_nding. uses. ··) I! 

I O. It·-~~es not contain:. adequate provision for future 
I 1

1 jdev~Jopment. .

1 
'-I./ ,--/.:;;-·) P. It unlawfully regulates (. .... subdivision of land in 
\f\ i ·-' . I 

lithe . ._g.ui,S,e of regulating its use. 1 

I ·~1 _;?r.f.t .. ~'- Q. Under all the circumstances, such ordinance is an 

I.unreasonable exercise of the police power. I 

II 10. The interim zoning ordinance is invalid and inoperativJ 

:1

1

as to your complainant's land described above, not only for the i 
1
reasons set forth in the preceding paragraph but _also because, I 

liinter alia: I 
~ 11 A. Under the facts and Circumstances as alleged in ! 

j!paragraphs 1-8 above your complainant acquired, prior to the ' 
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il elactment of such ordinance, a vested right to subdivide and 

lid velop his said land in a manner consistent with the regulations 

ile~isting prior to the enactment of such ordinance. 

-;', 111 B. The ordinance arbitrarily classifies your complain-

i! a1 t' s said land at variance with surrounding uses and capriciously 

. j\discriminates against him in favor of such uses. 
'>. il 

··~ !! C. The ordinance as applied to your complainant's 
ij . ' 

[iljnd deprives him of his property therein without due proc~ss of 

Jllol~w and without proper compensation in violation of sectio~ll of 
iJ j 

\\Article I of the constitution of Virginia. 

Ii 11 By the express terms of the preamble and enacting 

1\ cil.ause of. the interim zoning ordinance that ordinance contemplates 
i ~ 
1la subsequent comprehensive zoning ordinance to be enacted, if the 
;. 

\!interim zoning ordinance is not sooner to expire, within the per.5.0d 
i• I J:o

1

tf ~ne year from 2 1.1arch 1974. A purportedly comprehensive zoning: 

llo1rdinance is now under consideration by the Greene County Board af 

· Jjs
1

Lpervisors. That proposed ordinance threatens your complainant 
I: 
::wl:i th yet another set of regulations with which he allegedly must 
I· 
!I !! c[omply in the use of his land hereinbefore described. Your com-

jjp,lainant believes, and hereby avers, that the provisions of the 

:!p,roposed ordinance will prohibit the uses in which, as aforesaid, 

;
1he has a vested right, and will prohibit the uses that prior to 

:1 I 
j\jhe enactment of the interim zoning ordinance he had intended 

i'~or his land as set forth on his approved plat, which was his 

i\rJemorial to these uses. Uhder these circumstances, the allegedly 

!! domprehensive proposed zoning ordinance will if enacted be invali:i 

:i ls to your complainant's proposed subdivision and use of his land, 

iiJecause such subsequent ordinance, al though it may be other•vise 

iiialid, will be as to your complainant's land the intended fruit u.:.o 

;: trui tion of the invalid interim ordinance that since its enactment . 
!I I 
iihas in fact prevented your complainant from proceeding with the 
,! 
!i subdivision and uses shown on his approved plat. 

12.As tan be seen from the foregoing there is an actual . ' 
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II 
II ii controversy between your complainant a~d the defendants named 
\! 
JI herein, which controversy involves fir_&..i__1[l_g_, . .Y...aJJgity __ .QL_the 

i\ ~~or~~~n-~ .. ~o~~d .. -~.1:.~.:z:iI_I! .. ~9!li!}g .. OFdi.~_a_rg:_~ .. al").p __ ~.~£0..!i?..1. i~_ ... that be 

JI invalid,, then the harm which is threatened to your complainant d---· ................................................................................................................................................ ·• 
IJ by the allegedly comprehensive proposed zoning ordinance. Your 
11 ...... ... . " . " ..... " ...... "" .... ... .... .. .............................. , ..................... • 

\j complainant ought not to have to place himself at the peril of 
;1 

ii the criminal sanctions in such ordinances contained in order to 
ii 
H ii expose their invalidity as to him. 
I'• q 
I, 

JJ WHEREFORE your complainant prays that the interim zoning 

ii ordinance aforesaid be declared invalid and, in particular, invali~ 
I! 's land i 
ii as to your claimant/; that the defendants herein named and their I 
H l 
Ii agents and successors be enjoined, .both pendente ~ and foreve~ ! 
ij I 

Ii from enforcing the said interim zoning ordinance, the said propose~ 

ii 
j: zoning ordinance, and any other such ordinance, against the 
;I 
ii !; subdivision and uses which you~ complainant outlined upon his 
Ii ii approved plat; and that your complainant have his costs and 
,. 
i1 !I reasonable counsel fees about this matter expended. 
!• 

ii 
11 

'I I, 
ii 
ii 
l; 
q 
!:c. Waverly Parker, p.q. 
Ii Stanardsville, Virginia 22973 
Ii 
Ii 
;; 
ii 

By; 

II ' f1 ; . 
~:fo~ in the Ch"!rk's Office tn•?; .. ~L--~~Y oL.~Y.WtAAa.!"'"f-··1 19.(J5. 

(}; l~"l,,.r:~ tc•: 'i: ~~~~:%.. /''.:c: . -/~/ [)t.t/] ~~ ~ j c1~--
....J..k,~:·.· •. ;J!;1 ~ .. :5;) 'W ....... ·:< u . .,,~ ..... "'1) ....... [ . .;M ... <:.,t. ..... , "' 

-~: o .. 
1
·..i <:: •")-, ,c;·n 1 ~/ Q .. !-',·:~ ..... ~ .. ~t/.~ ...... 0; C, 

U\.'-a.t. • W w ~~.";Jl't • ..._. •• ~.. • ~£ •• 00
• \.!~ ~ 

I . . 
Ii 

ll 
" I' 

11 
"! 

11 :; 
!I , . . , 

! 

I 
I 
i 

I 
I 

I 
I 

i' 
I 
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* * * 

I 

. I 
,' . 

· OHDEd. 

On the 17th day of November 1975 came complainant and defen 

· dar.ts, all by counsel, and complainant moved tc(amend his bill of 
l· 

cQraplaint by addi~g thereto, after subparagraph 9-A and prior to 

su~paragraph 9-B, a new:subparagraph to be denominat~d subparagrap 

9-~~l and to read as follows: 

.''·A-L Ihe ·Soard of Supervisors of Greene 
County had no.power to enact the interim ordinance 
in questi·o·n. 11

• ·· 
1 

• . • . 

And the Court having such day granted such motion, without 

I objection by_defendants, now be it hereby OiillEHED and ADJUDGED, 

J nuric pro tune as of 17 l'•ovember 1975, thf;t the bill of complaint I . 

fin this cause be, and the same hereby is,amended by the addition, 

!I where indicated, . of such longu age; and def end ants are deemed to 

ii have denied the assertion in such ar.1endment contained. 
" ·j! 
il 
II ·· 

ii 
11 

11: 
~ .l 
:1 
1
1 , o .• q. il-+-~---=---_.,,.----,,_..~-

1 , .• 
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i, ... ' 

1 •• PLEA IN BAR 

The plea of the defendants to a Bill of Complaint filed 

against them in the Circuit Court of Greene County by Bennett T. 

Matthews. 

For plea to such bill, and to the whole and every part there 

of, and to all and every the relief therein prayed, def:ndants 

say as follows: 

1. ·Plaintiff previously sought and obtained a writ of 

certiorari from the Circuit Court of Greene County for the pur-

pose of being allowed to proceed with a certain project ()If de

velopment on a certain tract of land in the Ruckersville Magister'al 

District of Greene County, Virginia; this cause is for the identi 

cal purpose of being allowed to proceed with such project of 

development on suqh tract of land; plaintiff previously sought 

and obtained ieave in the aforementioned suit to introduce ad

ditional evidence~· arid th~n and there did ,present to the court 
·1 ... ' . 

a more elaborate and detailed case than was presented to the 
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Board of Zoning Appeais. 

2. By virtue of the facts alleged in paragraph 1 above the 

plaintiff had, as a matter of law, 

a. Elected his remedy; 

· b. Has waived his right to bring this suit;· and, 

c. Is estopped from bringing suit;. 

and is thus barred from proceeding in this su·it under· the laws · 

of Virginia. ·,, ; . 
• ·, • 1 •• •• 

3. Under the iacts set out in paragraph 1, this suit is 

barred under the.doctrines of res judicata, collateral e~toppel, 

and estoppel b:'.( jttd.gm~nt. 

4. On> February '22'; 1975, the County of Greene passed a 

permanent comprehensive zoning ordinance with the effective date 

of March 1, 1975. Plaintiff has not exhausted his administrative 

remedies under such ordinance. 

WHEREFORE, defendants pray judgment of this Court whether 

th~y shall be compelled to make answer to such bill, and pray to 

be hence dismissed with their reasonable costs and charges in 

this behalf expended. 

Respectfully submitted, 

COUNTY OF GREENE 
and 
THE BOARD 'OF SUPERVI~ORS_,,P.F 

1!7-: JJ~ cp~ 
CERTIFICATE 

GREENE COUNT 

I hereby certify.that a true copy of the foregoing plea was 

mailed to c. Waverly Parker, Esq., Stanardsville, Virginia, 22973 

counsel for plaintiff', on this 8/.:::/. day of March, 1975. 
· .. I., 

Edward·R. Slaughter, Jr. 
··· Of Counsel ;/ 
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COUNSEL: 

DAVID C. DICKEY 
Commonwealth's Attorney of Greene County 
Stanardsville, Virginia 22973 

McGUIRE, WOODS & BATTLE 
Court Square Building 
P. O. Box 1191 
Charlottesville, Virginia 

i, .·• 

22902 

; . 

! .... 
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App. 539 

.1 FINAL ORDER (in another case) 

Filed April 4, 1975 

This matter came orr for hearing on the 2nd and 11th days of 
January, 1975, upon the petition for certiorari, the writ of certiorari 
ent~red herein on. the. 13th day of November, 1974, the return with 
enclosures filed by respondent on the 3rd day of December, 1974, 
further evidence introduced' brl behalf of petitioner and on behalf of 
respondent, and was argued by counsel. 

And the Court, having maturely considered the law and the evi
dence, has render.ed of record its opinion that the decision of the Board 
of Zoning Appeals of Greene County ought to be affirmed. 

Thereafter the petitioner filed a motion asking the Court to set 
aside and revise its opinion for errors of law. The grounds of such 

·motion were as expressly stated therein and were furthermore that the 
Court erred in failing to consider on its own motion in this certiorari 
proceeding the validity of the Zoning Ordinance under which the Board 
of Zoning Appeals acted. This motion the Court doth hereby deny, be
ing of the opinion that the ground for error expressly stated in the 
motion is not well taken and being further of the opinion that no ques
tion of the validity of the Zoning Ordinance shouJd be raised in this 
certiorari proceedings by the Court on its own motion. 

Upon further consideration of the foregoing it is Adjudged and 
Ordered that the decision of the Board of Zoning Appeals of Greene 
County is affirmed and that petitioner's application for a special use 
permit and special exception as to lot size be, and the same hereby is,· 
denied; and that respondent recover of petitioner its taxable costs 
herein. 

And to the denial of such motion and the decision rendered herein 
the petitioner objects and excepts on his grounds as stated herein and 
as prese_rved in the record and transcript of these proceedings. 

The transcript of the arguments and proceedings in this case shall 
become a part of the record in accordance with Rule 5 :9 (a). 

'(Filed 7-6-76) 

Enter: David F. Berry. 
David F. Berry, Judge 

Date: April 4, 1975 

* * * 

~·-" 
'·- ,· 

, / I 
'; ~ r' I- . 
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1 May 19, 1975 

2 .• 

3 • :~· (DeFision of the Court ;.n the case of Bennett 

· 4 T. Matthews v. county of Greene and the Board of Supervisors 

5 of Greene County, · wh,i.ch was heard before the Court on May l 9, 

6 1975) 
i, ..... ; •i . 

I . 

7 

8 

9 

10 COURT: Gentlemen, I was somewhat disappointed 

11 in reading the one case which seemed to be involved with this 

12 .question in finding that our Supreme Court found ways to dispose 

13 of it without answering the question. I suppose that still 

14 leaves it as a tossup in Virginia reading the authorities, 

15 certainly no indication as to how our Supreme Court would 

16 hold. It cited authority on both sides of the question .. As 

17 I review this, the simple issue in this case is whether or not 

18 in Virginia under our statutory proceedings and under our case 

19 · holdif)g11 the constitutionality or validity of the zoriing 

'20 Ordinance, itself, ,can.~ .attacked in a certioJPr·i.proceeding 
.i ...... .. 

21 where the review of a decision of the zonint Appeals is under 

22 consideration. Now in that regard our cases have held 

23 that the Board of zoning Appeals itself is without power to 

24 .. consider or determine the validity of ~he Ordinance under 

25 which it was created or was acting. Now thatmea~s that if 

LANE'S COURT REPO.RTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 
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1 the Court should decide that Mr. parker should have asserted the 

2 invalidity or unconstitutionality of this Ordinance at the tirnc 

3 the certiorari wa; granted or move to amend, it raises the 

4 poss.ibility. that the court would reverse or modify or overturn 

5 the decision of the soard of zoning Appeals on a ground which 

6 was not available to that body. An~ that raises all sorts of 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

~2 

23 

pro.t>lems, at least it~uld in my judgment as far as the aoard 

9f z;oning Appeals is concerned. Here they would come back 

with~ a decision which had been overturned or would .be sent back 

and the Court would had to have said well this statute is invalid. 

I su1ppose that would have abolished the aoard. wouldn't have . . 

I 
beeni any basis upon which any further consideration would have 

been! granted. But on some portion of the statute itself, which 

migh!t have been attacked the aoard might have found itself 

stilll in business and as to that case having been reversed 

on al ground not possible or not within the jurisdiction of that 

aoaJd to even consider. That seems to me to be the most trouble

some! point for this court to consider. Whether the Supreme 

couJt of Virginia would be troubled by that under the modern 

intelrpretat ion of this statute, I am not sure. Certainly the 

mode,rn interpretation under the Pennsylvania case and some of 

I the ,others would indicate that you can broaden the certiorari 

to ilnclude all of these other questions. Now our Supreme 

24 cour!t cited certain cases and articles, one of which was this 
I 25 virgiinia Law Review wh_ich this court commented upon in its 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 

? 
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1 previoua·;·decirion. And that law review article has become 
(-
\ "' ~ · 2 rather prominent in these zoning cases. Michie' a Juris Prudence 

3 >takes the position that the certiorari cannot be broaden, to 

4 cover the questions of validity or constitutionality of the 

5 Ordinance. And I think it ie baaed on the carter against 

6 ,Bluefield case. I auppoae that conilietency wo\Jld at least re-

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22, 

23 

24 

.25 

quire that the court not act in any broader fashion than the 

'.Board of zoning Appeals could have acted in order that that 

a~rd might be at least governed by the decision of this Court. 

It's obvious that they could not have decided this question in 

their own forum. It would had to have been asserted aa new 

matter. , Now our caeea do already hold and I think w!?thout any 

debate aa far as the Virginia case law in view of this statute, 

the matter of the appeals from the aoard ,of zoning Appeals and 

that is this that on an appeal to the Circuit court there is 

• prima facie presumption that the power and diacretion of the 

.aoard of zoning Appeals have been properly exercised and it 

must ';appear from the record tranamitted to the court, ~.ogether 

with any evidence allowed and introduced ~-n the trial court 

that the decision of the Board i• plainly wrong before it may 

be disturbed by the court. The court may not disturb the aoard' i 

decision unless. it· has applied erroneous principles of law or 

where discretion ia involved unl••• the evidence discloaea that 

the aoarc.t'a deci•ion is plainly wrong and violative of the 

PUri:>Oaee and intent of the zoning Ordinance. Now that• a an . 
LANE'S COURT REPORTERS 

COURT SQUARE 
CHARLOTTESVILLE, VA, 

3 
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1 inconsistent rule if there is another ground upon which the 

2 Board of zoning Appeals might be reversed because that's what 

3 would be .the ef feet of it. It is my judgment that in order 

4 to be consistent·, and I don't say that the Supreme court will 

5 agree with that, but certainly at this level in order to be 

6 consistent, the Court should hold that in spite of the defective-

7 ness' of the plea, I am going to the substantive matters that 

8 are adherent in it and that is that while I might say the plea 

9 in its form is defective, even if it were properly asserted 

10 and all the factual allegations made, which does not appear 

11 
to have been done, the Court nevertheless finds that even were 

12 
they asserted - and I am taking into account the factual in• 

13 
formation which is available to the Court, then the plea should 

14 
be denied for the simple reason that as the cases now hold and 

15 
this Court's interpretation of the jurisdiction of the soard 

16 
of zoning Appeals, it wouldn't seem appropriate that they be 

17 
reversed on the ground that was not available for them to conside~ 

18 
. oefore that body. And that is the basis I think npon •·.!hich we 

19 
should undertake to be consistent and if there is ever a place 

20 
that we have to be consistent and try to do things decently and 

21 
in order, it seems to me that we will have to do it in these 

22 
zoning cases. If we don't, I don't see how anybody can follow 

23 
the rules or the law. we don't have a lot of cases in Virginia 

24 
yet but I'm sure we will. This may be the one that will determine 

25 
what the rule of the Suoreme Court is. Therefore, the olea is 

LANE'S COURT REPORTERS 
COURT SQ:JARE 

CHARLOTTESVILLE, VA. 
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5 

1 denied and even though it were properly asserted, I would still 

2 deny it gentleMn. I think Mr. parker' a point may be well taken 

3 o~ the face of it but as '8 all know I could allow you to correct 

4 it and still mke the aame ruling which I would do but I don't 

5 ·aee any sense in going through that useless effort. so even 

6 if the Court were.disposed to allowing the plea to be correctly 

7 atated, I would atill follow the aame rule and overrule the 

8 plea. 

9 

10 

11 

12 

13 

14 

15 

16 

. 17 

18 

19 

20 

21 

22 

23 

24 

25 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 



App.19 

* * * 

;.1H.. DICKEY; ,~ill the Court set a date for presentation of ord(~rs 

in this case, before we go on to the next stage, because w~ got 

in trouble Lefore in these many Matthews cases by proce~ding be

fore the oider in the 1:st set was made up. 

CUUhT: Well, I don't know of any reason why you all couldn't get 

something to me within 10 days. Is t~t all right with you? All 

right, the counsel ~ill be bou~d by the limitation of a 10-day 

period S.n which to submit an order overrullng the plea in \.ar for .. 

the reasons stated by the Court. 

MR. SLfllJGHTEH: May it please the Court, may I ask this Q\Jestion ·-
' . . . 

which i.s really for Mr • .t' ark er' s guidance, since I assume it's fair 

to say that he substantially prevailed. 
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COURT: Yes air, he will be required to prepare the order. 

MR. SLAUGHTER: It comes to you, of course, on a motion to strike 

·the plea, which I assume would be sustained, if Mr. Parker could 

put it, on the ground of the Court's ruling. I think that would 

solve any problems of whether we had or had not properly made our 

plea. Otherwise I---and I think it would simply be dilatory, would 

ask the Court leave to amend the plea in order to get it at least 

in the right form so that issue wouldn't be before the Supreme Court. 

COURT: You may want to do that, because I'm not sure the Supreme 

Court \\Ould take it the way I viewed it, but certainly I see no 

need to put you to the burden of filling in the factual details. 

It seems to me that it's lacking in the sense that it fails to 

allege the final conclusion of the matter. Now it may be that the 

plea could be entertained and should be entertained with the 2 

cases pending. But I would pref er to see the order show that the 

Court considered it on the basis that it had before it information 

that the other case had been completed and an order entered. And 

I would treat this ruling the same as if you'd pled that • 

. MR. SLAUGHTER: All right sir, fine. 

·--

COURT: I think that puts the question correctly. 

t@ •. f>ARKER: If the Court please, is there any reason that we could 

not supplement the record in this case with the orders in the other 

case? 

COURT: I see no reason why that couldn't be done. 

MRl PARKER: I•d l:,.e to impose that burden on Mr. Slaughter's.side, 
"{ : 

-but I have no objection---

COURT 1 That would at least make the Supreme Court decide this 
' . 

question if it goes up to it. _Because\it may well avoid this issue, 

it could easily do it. 
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COURT: I have reviewed both forms of this order which have been 

presentea by the County on the one hand and by Mr. Matthews on the 

· other. L.nd looking at the order which has been presented by the 

County, on page 2 I want to ask counsel for the County if in fact 

the Court did cite as one of its grounds for overruling tho plea 

that thd pl;:dntiff wc.s not required to exhaust his ;xbinistrz:tiva 
! 

remedies. I may have done it, but l don't roc~ll it. 

i'wu{. ..>ULJGHL.~t\: .. 'iay it please the Court I'm glad th0t we could have 
I 

had at least some period---because as I ~nderstood the effect of the 
I 

Court•s'ruling by sustaining the motion to str-ike the Court effec-

tivel y said that none of our grounds were proper. i .r.d th.:t' s the 
I 

reason r nut it in there. l dor.' t recall---<md ;,Ir. J ickey r.1ay 

correct/m~---I don't recall the Judge---the Court oaking a~y reference-

CUUHT: I don't think I really got to it, bec<rnse I found sufficient 

reasonsl under l and 2, which r do recall specifically---that he had 
i not elected or that he was not required to elect and he was not 

estopped from bringing this suit. And since the matter could not 

have be.en presented to the Board of kOning t.ppeal s then 1 t would not 

be re& 6udicata, and that's covered under your items l and 2. 

i&t. Sl..JIJJGHIER: Yes sir. 

COUHT: 
1

. Now then but you would object to the Court's striking that 

paragraph because you asserted it as one of your grounds. 
I 

MR. Sl.AJGHTER: That was our feeling, that since it wasn't clear 

your Honor on---in the position of a motion to strime our plea that 
I 

I 
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effectively the Court said on its demurrer: nothing you've said 

keeps you in Court. 

COURT: It would seem to me to be more accurate to say that having 

ruled thus on the 1st 2 grounds the Court found it unnecessary to 

get to the 3rd one, wouldn't that be--· 

MR. Sl.AIJGHIER: If that's the Court's ruling that of course would be -

COURT: In other v-ords I didn't really~ upon it, I don't know--

MK. SLAUGHTER: You1certainly didn't touch upon it; there's no ques

tion. It's just that, as I concede, that in order for the Court to 

strike the pleadings at the point the Court has to say that nothing, 

effectively, of what we've said was proper. 

CUURT: Now, Mr. f· ark er, \'ihat' s wrong with their form of order't 

Now you tell me why the Court shouldn't enter this one. It seems 

to me---

MR. PAR.KEH: Their form for order',' 

COUrtI: · Yes sir. 

MR. PARK.ER: Yes sir. IAay I have the record? Your Honor, I had the 

Court's decision typed up. 

COUhT: Yes; I've read it. 

MR. fAriKERi Because I couldn't do any---as you know counsel are 

directed to try to put the Court's decision doYA'l, and that's all I 

had to go by. Now I had it typed up after I drew this but I find 

that I drew it up from my recollection and apparently--·! think 

my recollection was pretty accurate. If the Court please. address

ing first the point that the Court has just made, or just mentioned, 

our objection of course was ---on that point there were several. 

The fact that it was conjoined in a plea with other things was our 

objection to this question of the---of not exhausting administrative 

remedies. And our second objection of course was that what they were 

saying in that paragraph was that we had to exhaust our administra-



App. 23 

tive remedies under the new ordinance in connection with a 1uit 

. that was filed while the new ordinance waa not law and the old 
. ! • . . . 

·' 
' ' ' 

· law ;wa& law. So a~ the time the; aui t was filed .•. \ill ch is I think the 
. . : ; ' .i<,": 

time with which we had 'to have that detersnined aa of, there .we~e 

no administrative remeqies to exhauat. That I.thought would have 
been the Court's ground for getting---that and the fact that it 

was misjoined with other things in the plea at bar, I thought 
·~ :> . •c·-~, ·· ..... , .... :. I · . ' 

would have been the Court's ground for striking that other paragrap~ 

in that plea. But the Court did not---the Court did not mention 

that at all as---

COURT: But what I wanted to clear up for you all is that I was not 

ruling on technicali.ties, and I hid both sides to .that. I'm not 

interested in throwing a lot of technical points in this order. 

Becau·se if I had I could have tied both sides up on that. Now I 

wanted to get to the substance of it and the fact is that I felt 

that you had not in substance been put to an election, and no matter 

what the technical problems might have been I shouldn't hold you to 

it because some of their plea had some technical problems with it 

and l think his proposed order more nearly reflects that. In 

effect, I said I•m allowing you to amend your objections or your 

plea right now and in effect took it as if he had done it. 

* * * 
!··'. 

/ 

-- ' 
'. t I- -· 

.I 
I 
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DECREE 

This cause came on for hearing on plaintiff's bill of 

complaint, defendants'• plea in bar, and plaintiff's motion to 

strike such plea in baJ;:', .and was argued by counsel on May 19, 
1 .. •· ; •• 

1975, the Court hav.ing· read 'and considered a memorandum filed on 

behalf of plaintiff and a brief and brief in response filed on 

behalf of defendants. 

And the Court, having first maturely considered whether 

the plea in bar was in proper form, having noted that defendants 

had not alleged therein a final judgment in the matter heard pur-

suant to the writ of certiorari to the Board of Zoning Appeals 

of Greene County, and having recalled that a final judgment ~~Cer 

had not been entered at that time because counsel for plaintiff had 

asked for additional time to review the proposed order, although 

the Court had sent out its opinion in the case almost two months 

before, doth grant defendants leave to amend their plea to reflect 

that a final judgment order in that action was entered on April 4, 

1975, and the Court further ORDERS that such amendment be, and it 

1 p4GE:_.. 4. 7.4 
BOOK_;_· -1---- A ~ 
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The Court having then considered the substantive 

legal issues raised by the motion to strike the plea in bar, 

and being of the opinion that plaintiff could not, and thus was 

not required to, raise in the certiorari proceeding hereinabove 

noted any issue concerning the validity or the constitutionality 

of the Interim Zoning Ordinance of Greene County, doth sustain 

such motion to strike on the following grounds: 

1. Plaintiff has not elected his remedy or waived 

his right to bring this suit, nor is he estopped from bringing 

this suit as alleged in the plea in bar aforesaid; and 

2. The action is not barred under the doctrines of 

res judicata, collateral estoppel and estoppel by judgment as 

alleged in Paragraph 3 of the plea in bar. 

And the Court doth further sustain plaintiff's motion 

to strike on the ground that, this litigation having been insti-

tuted on February 21, 1975, one day prior to passage of the 

permanent comprehensive zoning ordinance which was to become 

effective March 1, 1975, plaintiff is not required to exhaust 

his administrative remedies under such ordinance. 

Counsel for defendants object and except to the Court's 

action in sustaining the motion to strike defendants' plea in 

bar on the grounds stated in the plea in bar itself and in their 

briefs and oral argument and defendants are hereby granted t/~-,;10 

days from date of this order to file 

DATE: 

Seen and objected to on the grounds 
_.,) ~/a--··?/ . ,. - /~/:. /411-c -~~-~ ... _,.,. ( - .:..- Y,'.;;..- .,..-, 

--~-.~ .. ·~-----= ._~-.------:-- .. ~----:::l--

hereinabove stated: 

~ ~. 
·-·-",("'/~Yr J~ ..iL 

lja1:; . ~...: I if'/ ~ 
t.:.i- '~ '•.) 



App. 26 

. -

r::l)r;~t 1 1. ,.,.:~, ·· ..... ~·· 4 7 6 
~· ·" ~ •. . ... . . . ~ . . . ' .. 
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ANSWER 

The answer of County of Greene and the Board of Super

visors of Greene CouAty'to a bill of complaint filed a~ainst them 
,.. I 

in the Circuit Court of Greene County by Bennett T. Matthews, such 

answer being filed by leave of Court granted in its decree entered 

June 26 1 1975. Defendants (reserving to themselves the benefit of 

·all just exceptions which may be had or taken to such bill by rea-

son of any errors and imperfections which may exist therein, both 

as to form and to substance and not waiving any matters previously 

raised in their plea in bar) for answer to such bill, or so much 

thereof as they are advised that it is material that they should 

answer, answering say: 

1. They are without knowledge or information sufficient 

to form a belief as to the allegations contained in paragraphs 1, 2, 

and 4 of the bill, and such allegations are therefore denied. 

2. The allegations of paragraphs 3 and 5 of the bill are 

substantially true. 

3. In response to the allegations contained in paragraph 

6 of the bill, defendants aver that the interim zoning ordinance 
J . ~ • 

speaks for itself and append a certified copy o:fl this answer as Ex

hibit A. Defendants aver that the description of the character of 

Greene County is subjective, avers that a more accurate and objective 
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description may be presented in testimony if such testimony is 

relevant and thus denies such descriptive allegations. Defendants 

.further move the court to strike the allegations of such paragraph 

6 on the grounds hereinabove set out. Insofar as any allegations 

exist in paragraph 6 to which response is no'I;. hereinbefore made, 

such allegations are denied. 

4. In response to the allegations of par~graph 7 of the 

bill, defendants admit that the first sentence theteof is substan-

tially true. As to the second sentence of such paragraph, the. agent 

in question refused to·approve the plat under the zoning ordinance, 

not the subdivision ordinance, and thus the allegations thereof are 

denied. The allega~~ons. :cpntained in the third and fourth sentences 

of such paragraph are substantially true. 

5. In respon~e to the allegations contained in the first 

sentence of paragraph 8 of the bill, defendants aver that plaintiff 

knew before August 26, 1974, that the agent in question was zoning 

administrator and further aver that plaintiff arrived in the agent's 

office on that date prepared to make application to the agent in 

hi~ capacity as zoning administrator. Defendants further deny that 

such agent gave plaintiff advice except insofar as such agent gave 

plaintiff information in the same manner as he would give it to all 
/ 

citizens. The allegations of such sentence one are therefore denied. 

The allegations contained in the second sentence of such paragraph 

are substantially true. As to the allegations contained in the third 

sentence of such paragraph, it is denied for the reasons cited in the 

response to the first sentence of such paragraph 8 that defendant's 

agent gave advice to plaintiff, and the allegations of such sentence 

are therefore denied. 'rt is 'n'ot denied that pl,ciintiff petitioned the 
, I .· ' ·. 

Board of Zoning Appeals .under the interim zoning ordinance for a 

special use permit. The allega~.ions contained in the fourth sentence 

-2-
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of such paragraph are substantially true. In response to the 

fifth sentence of such paragraph, defendants admit that the cer-

tiorari proceedings have been tried in this Court but deny that no 

judgment has been rendered and aver affirmatively that even at the 

time the bill of complaint was filed, the judgment had been ren-

dered by the Court's opinion forwarded to all counsel under cover 

of a letter dated January 22, 1975. Defendants tendered an order to 

the Court on the 14th day of February, 1975, but objection was regis

tered by counsel for plaintiff and the Court granted him additional 

time to prepare an order which in his opinion fairly implemented the 

Court's opinion and properly preserved plaintiff's objections. Ko 

such order had been tendered when the bill of complaint was filed, 

but a final judgment order was later entered on April 4, 1975. The 

allegations in the sixth and seventh sentences of such paragraph are 

hereby denied. In response to the allegations contained ih the 

eighth sentence of such paragraph, defendants admit that plaintiff 

instituted a mandamus proceeding as alleged but deny that it was 

based.on the facts alleged herein. They admit that a judgment had 

not been entered at the time the bill of complaint herein was filed, 

bm: aver that judgment was rendered by the Court's letter to all . 
counsel dated December 20, 1974. When counsel could not agree on an 

order, the defendant in that case tendered an order to the Court on 

the 14th day of February 1975, but objection was registered by counsel 

for plaintiff and the Court granted him additional time to prepare 

an order which ih his opinion fairly implemented the terms of the 

Court's -letter and properly preserved plaintiff's objections. No 

such order had been tendered when the bill of complaint herein was 

filed. However, a final judgment order was later entered on April 4, 

1975. Defendants admit that the Court refused to issue the writ of 

mandamus in its discretion and without reaching the merits thereon. 

-3-
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6. 'In response to the allegations contained in paragraph 

9 of the bill; the allegations corttained in paragraph 9A are ad

mitted insofar as they allege that the interim· zoning ordina.nce was 

not enacted with or after the comprehensive plan required,by Section 

15.1-446 of the Code of Virginia, but defendants deny that the adop

tion of such plan was required before or at the time of the adoption 

of such interim zoning ordinance. All other allegations contained 

in paragraph 9 including the allegations contained in each rema;ining 

subparagraph thereof are hereby denied. 

7. The allegations contained. in paragraph 10 of the bill 

including the allegations contained in each subparagraph thereof are 

hereby denied. 

8. In response to the allegations contained in paragraph 

11 of the bill, defendants aver that the first two sentences of such 

paragraph were substantially true at the time the bill of complaint 

was filed, but aver affirmatively that a comprehensive zoning ordin

ance was enacted by the Board of Supervisors of Greene County_ on 

February 22 1 1975, to be effective March 1, 1975. In response to the 

allegations contained in the third sentence of such par_agraph, defen

dants deny the allegations of such sentence .in those terms, but aver 

that under the new ordinance an administrative procedure is provided 

for plaintiff to seek a further remedy. In response to the allegations 

contained in the fourth sentence of such paragraph, defendants admit 

that the ordinance as adopted prohibits the use qf the land proposed 

by plaintiff, but denies that plaintiff h~d a vested right in such 

use and again aver that plaintiff has an administrative re,medy under 

the new ordinance. The allegations contained in the fifth sentence 

of such paragraph are hereby denied. 

.• ....c - • ..::_ c.._:_ ...::: - ··- -- -- c· . -4-'> . 
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9. In response to the allegations contained in paragraph 

12 of the bill, _these defendants admit that a controversy between 

·plaintiff and defendants existed as to the validity of. the interim 

zoning ordinance, but aver that such controversy has been litigated 

·in the proceedings tried pursuant to the Court's writ of certiorari 

and thus as to such ordinance deny the allegatio~s cont~ined in such 

paragraph and aver affirmatively that plaintiff has elected his 

remedy, has waived his ;right to proceed by declaratory judgment action 

and is estopped to proceed further. Defendants further aver that 

this suit is.barred ~s to such ordinance under the doctrines or res 
I 

judicata, collateral estoppel, and estoppel by judgment, as the 

certiorari proceeding considered or could have considered all issues 

which have been or might be raised in this proceeding. As to the 

allegations involving the comprehensive zoning ordinance, a certified 

copy of which is submitted herewith as Exhibit B, defendants aver 

that plaintiff has not exhausted his administrative remedies under 

such ordinance and the allegations contained in such paragraph as 

to such ordinance are hereby denied. Insofar as the foregoing does 

not respond to the allegations of such paragraph, such allegations 

are hereby denied. 

WHEREFORE, defendants move the Court that this suit be 

~enceforth dismissed, that all relief sought by plaintiff be denied, 

anO. that they be awarded their reasonable costs in this behalf ex-

pended. 

Respectfully submitted. 

COUNTY OF GREENE 
and 

.. ' . 

THE BOARD OF -SUPERVISORS 
GREENE COUNTY 

By Counsel · 

OF 
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i l:/ ·.· ... i"~ "· 

WRITTEN STATEMENT OF FACTS, . 
TESTIMONY AND OTHER INCIDENTS 
OF THIS CASE . 

[ .·· ; : ... ,. .· 

f • 

To the Honorable Judges of said Court: 

Your complainant Bennett T. Matthews, having in this 

cause heretofore filed Notice of Appeal and Assignments of 

Error, comes and presents unto your Honors in accordance with 

Rule 5:9 {c) the following written statement of facts, testimony 

arid other in~idents of the case above-styled: 

In a letter from complainant's counsel to one of de

fendants' counsel, duplicate original of which was filed 25· 
I 

·March 1975, it was noted that three matters, among them this 

case, would be argued ohd4 April 1975. The two other matters 

were argued that date, but because the hour was late the third 

matter, relating to this case, was put over for argument on 

19 May 1975,· during which interim complainant and defendants 

were to file memoranda in support of, and in opposition to, 

complainant'·s mot;ion·to strike defendant's plea in bar. Ac-
J .• ••• ; 

cordingly, the following was filed in the 1C.l~rk' s Office of 
'' 

the Circuit Court of Greene County and placed with the other 

papers ~f this suit: 

On 4/28/75 Complainant's memorandum in support 
of his motion to strike defendant's 
plea in bar 

In reaching its decision on such motion to strike, which was 
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contained in the Court 1 s order of 26 June 1975·~, the Court 
) 

! ' 

also con~idered the· following, which were filed with.the 

Judge an~ not put with such papers: 

4/28/75 

5/6/ 75. i .. · 

.,· ': 

Brief on behalf of defendants 

·. Brief in response on behalf of 
, .· :Ae.femdants · 

True copies of all three such memoranda (briefs) are an-... \ . 

nexed1 'hereto as Exhibits L, Mand N, respectively, and 

form a part of this st~tement as fully as if set out at 

large at this point. 

On 19 May 1975 the Court heard the arguments of 

counsel on complainant's motion to strike defendant's plea 

in bar. The incidents of such heard.ng, except the major 

portion of the remarks of the Court, are set out in Exhibit 

0 annexed hereto. Such Exhibit O forms a part of this state

ment as fully as if s~t out at large at this point.' The 

portion of the remarks of the Court which are not Si2t out· 

in such Exhibit 0 are set forth in a "Portion of Transcript" 

made a part of the record on appeal under Rule 5: 9 ( b)·. 

On 26 June 1975 the Court heard the arguments of 

counsel on the form of the order which the Court subsequent

ly was to enter that day~- 'sustaining compla,~na.nt 's motion 
., ... ' . 

to strike defendants~· plea •. The incidents of such hearing 

are set out in Exhibit P anP,exed hereto. Such Exhibit P 

forms a part of .this statement as fully as if set out at 

_this point at large. 

· On 26 June 1975 complainant tendered to the Court a 
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proposed order which would have been entered in lieu of the 

order actu~lly entered that day. The Judge marked such pro

posed order "Offered and refused. Refusal excepted to. 11 He 

initialed and dated the same, after which it was placed with 

the other papers in this cause. A· copy of such refused pro

posed order is annexed hereto as Exhibit Q and forms a part. 

of this statement as fully as if set out at large at this 

point. 

The material proceedings of 15 September 1975 are set 

forth in this Court's order of 25 September 1975. 

There is a transcript of the proceedings of 20 October 

1975 made a part of the record on appeal under Rule 5:9 (b). 

On 31 October 1975 complainant submitted to the Court 

a memorandum of law concerning whether the Interim Zoning 

Ordinance of Greene County was invalid or unconstitutional 

as a matter of law and on its face. This memorandum was such 

date filed with the other papers in this cause. 

Defendants' memorandum in response to plaintiff's 

memorandum was filed with such papers on 10 November 1975. 

True copies of both of the two memoranda last herein 

mentioned are annexed hereto as Exhibits R and S, respective

ly, and form a part of this statement as fully as if set out 

at large at this point. 

There is a transcript of the proceedings .of 17. November 

1975 made a part of the record on appeal under Rule 5:9 (b). 

There is a transcript of the t:Dal proceedings of 3, 4 
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and 5 December 1975 made a part of the record on appeal under 

,Rule 5:9 (b). 

There .is a transcript of the ·t:da.l proceed.ings· of 8 and 

9 March 1976 made a part 'of the record on ap'peal under Rule. 

5: 9 ( b). 

On 26 April 1976 the Court heard the arguments of coun

sel on the form of the final order which was subsequently entered 

that day. The incidents of such hearing are set out in Exhibit 

.. T annexed hereto. Such Exhibit r forms a part of this state

ment as fully as if set out at large at this poipt. 

On 26 April 1976 complainant tendered to the Court a 

proposed.order which would have been entered in lieu of the 

final order that day actually entered. The Judge· marked' such 

proposed order "Seen and refused" and initialed and dated the 

same, after which it was placed with the other papers in this 

cause. A copy of such refused proposed order is attached here

to as Exhibit U and forms a part of this statement as fully as 

if set out at large at this point. 

Tendered: BENNETT 

c. Waverly Parker 
Attorney at Law 
Stanardsville, Virginia 22973 

By: 

I hereby authenticate the foregoing statement of facts, 

testim~ny and other incidents of this case, -including the exhi-
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* * * 

INTERROGATORIES 

I Comes now plaintiff, by counsel, and pursuant to Rule 4:8 01 
! ·the Rules of Court, propounds to defendants the following interrog -

tories, to be answer:ed under oath in accordance with law: 

1. State specifically the full name, home address, ~usinesJ 
l address, telephone num.ber and occupation or profession of each and 

every witness who'· at: trial of this case or otherwise therein will 

testify, has beeri·"requ:e~ted to testify, will be requested to testi 

j fy, or is likely to testify. 

I
I 2. Identify each person named in your answer to interroga-

1 tory number 1 whom you or anyone for you has solicited, hired, em

l: ployed or engaged, or whom you believe will likely be solicited, 
I I hired, employed or engaged, to testify in your behalf as an expert 

J witness at the trial of this case. 
I 
I 
d 
!i 

3. For each person identif ~ed in your answer to in~erroga-

lj to.ty number 2 state: 

11 (al The subject matter upon which such expert is expec ed 

I to testify; 
I ( b' T . . h J ~ he substance of the facts and opinions to whic 

1 
such expert is expected to testify; and 

! 

I\ 

Ii 
1! 

11 

Ii 
I 

.1 

L 
' 
i: 

(cl A summary of the grounds .for each opinion. 

* * * 

.! .•. 

: l 
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. .1·:,. 

RESPONSES TO INTERROGATORIES 

Defendants, County of·Greene and The Board of Supervisors of 

Greene County, respond ··to' th~ interrogatories served on them by the 

plaintiff, Bennett T. Matthews, on September 22, 1975, as follows: 

(Note .. The number of each response given below corresponds to the 

number of the interrogatory to which it responds.) 

.1. The only persons whom defendants intend to call at this 

time are: 

Richard M. Yearwood, 1204 Gladewood, Blacksburg, Virginia; 

Blacksburg, Virginia; 703 471-4602; Professor of Urban 

"and Regional Planning at Virginia Polytechnic Institute 

& State University; Robert E. Abbott, Jr., 316 Camellia 

Drive, Charlottesville, Virginia; 701 E. High Street, 

Charlottesville, Virginia; 804 977-2870; Executive Director 

of the Thomas Jefferson Planning District Commission. 

2. The same persons as those listed in Number 1 above. 

3. Richard M. Yearwood. 

(a) Land us.e and zoI?-ing in Greene County; 

(b) Presently unknown, except insofar as' is· a matter of 
. I 

record in his' ·testimony given in the previous certiorari 

proceeding; 

(c) His professional experience and personal knowledge· 

concerning the Greene County Interim Zoning Ordinance 
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and comprehensive plan. 

Robert E. Abbott, Jr. 

(a) Land use and zoning in Greene County; 

(b) 
I 
l--

He will testify that the Greene County 

Interim Zoning Ordinance was lawful and 

constitutional and in accordance with good 

pianning practices. 

(c} His ~-~iofessional experience and personal 

knowledge concerning the Greene County 

Interim ·zoning Ordinance and comprehensive 

_pla~ . 
. ',,, 

* * * 
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VIRGINIA: IN THE CIRCUIT COURT OF GREENE .COUNTY 

BENNETT ,T. i\tlATTHEWS 

II ~UNTY OF GilEENE, fil al s. 

ii: 

11 

I' 

I 

MOTION 

.i 

Comes now plaintiff Bennett T. Matthew~, by his counsel, 
. : i 

and says that: 

1. On 22 September 1975 he served upon defendants; a set o 

interrogatories ~nd·a set of requests for admissions. 

2. Defehdants' P,Urported responses thereto were received 
. , ·"' ... I 

on 14 October 1975. 

3. Defendants' response to the requests for admissions is 
11 

II satisfactory. 

4. Defendants' answer! to interrogatory Number 3(c) is 

l incomplete with respect to both of Richard Ni. Yearwood and Robert 

'I II E. Abbott, Jr. 
I, 

* * * Il
l' :I 1 

~~:. ..... 

Ii . I 
11· ~ --~~ 
iJ. WHEREFORE in accordance with Rule 4:12( a) of the ~v""of 11~. \I !: I 

'' Virginia the said plaintiff hereby moves the Court for an order i 
Ii •' 
1: ii compelling the discovery which was incomplete or wrongly objected l 
;i to as set forth above; and that the defendants and their counsel 1 

li be required to pay plaintiff's reasonable expenses incurred in .i 

ii I p ii obtaining such order,' including attorney's _fees. i 

ii '1 11: 

Ii 1 

i' ,, 
q 
I! 
/, 

j! 
i; 

1: 
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1 . 

. 2 

.3 I 
4 

5 
·., .,1: 

6 

7 

8 

9 

10 

12 

13 COUR'l' 1 I take 1 t the defendant has already objected 

14 to answering 9, 10 and 11 and that will be taken up aeparatel 

15 Your first item ia incomplete response to 3c ••• 

16 PARI<ER: Yes sir. 

17 COUR'1'1 That's where we pick it up. 

18 PAR.KBR1 All right, air. 

19 COUR'1'1 And also in number 6, 12 and 13 incomplete ••• 

20 . So your incomplete onea are the onea that· you apparently need 

21 to 90 forward on a~ then I' 11 hear frcn! the defendant as to 
1 .. · ' 

22 why they object t:c:) .. 9, 10 and 11. 

23 PARl<BR1 All right, air. As to 3C.. Bach witness 

24 identified ~·your answer to interrogatory number 2 and two 

25 were identified, state and A ia the subject matter upon which 
LANE'S COURT REPORTERS 

·MONTICELLO PLAZA 

CHARLOTTESVILLE. VIRGINIA 

2 

• 
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1 the expert is expected to testify and B the substance of the 

2 facts and opinions on which he is expected to testify •••• and 

3 c was a summary of the grounds for each opinion. Now, the 

4 answer to n\U1\ber B, the subject matter, A, was given, and 

5 the answer to number B was that they didn't know at the 

6 pres,nt time - the same answer that we gave and I hardly 

7 can object to it. But the problem was nwnber c, and if c 

s has been answered in like manner - obviously if they don't 

9 have the ~nswer to B, they don•t have the answer to c at the 

10 present time. And if that had been the answer I wouldn't 

11 have objected, but the answer I got was one which would not 

12 leave upon them the burden to give me that information at a 

13 later time. The answer I got was, his professional experience 

14 and personal knowledge concerning the Greene county interim 

15 zoning ordinance and comprehensive plan. And that I would 

16 respectfully suggest is not a ground for any opinion. ··And 

17 both - I got that answer both with respect to the witness -

18 the proposed witness, Yearwood and the proposed witnessi Abbot • 

19 ·So I suggest to the court that had the answer to c been the 

20 same as B, I would not have - at least the same ae B 

21 with respect to Yearwood I would not have objected. The probl m 

22 is that we) are not going to get - according to this we are not 

23 · going to get Mr. Yearwood's grounds when they do give us 

24 

25 L 
LANE'S COURT REPORTERS 
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2 

3 

4 

5 

6 

7 

8 

9 

I 
10 

11 

12 

13 

14 

15 

. 16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

App. 43A 
4 

answer is clearly incomplete sir. 

COURT: Do you feel that he hal' t.o give grounds 

for it or that he would be precluded from giving grounds 

if .tie chose to later on? 

PARI<BR1 . Yes sir, that's the effect of the - if he 

doesn't give any grounds - this is one of those interrogatories 

. which are expressly made to be continued. We •ve been through 

that before. · And if he had said he didn't know the answer 

to JC, then it seems to me I couldn't complain and I would 

just have to wait until he did know the answer. And he would 

have to know the answer before he came to trial or have some 

good reason to the contrary and let me know what that answer 

is going to be. All they did was avoid the force of the 

question. The question was, give, summary grounds for each 
, 

opinion, and he says his professional experience and personal 

knowledge concerning the Greene County interim zoning ordinanc• • 

Now that's not the grounds for ~he opinion, Judge, that's the -

that's what he would draw upon to give the opinion, but it's 

not his grounds for opinion in any way, shape or form. 

I don't think - I think the large smiles from the defendant's 

bench here - I don't think the matter is really seriously 

~0nte s t:aQ .•••••• 

COURT: Well, who is to argue with an expert witness 

as to the grounds for his opinion? If he qualifies as an 

expert, it may affect the weight of it, but is he required to 
LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 
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1 give his grounds? Are you saying that he must give it or 

2 he's precluded from giving it if he doesn•t go any further 

3 ~ha n this now? 

4 PARI<ERa I'm saying sir that if he gives an an!Jwer 

· 5 such as this and I accept it as being complete he wouldn•t 

6 be precluded from giving it at a later time. But if the Cour1 

7 makes him answer the question fairly, which is that he doesn•1 

a pow th• answer at the present time, then he will be obliged 

9 to give it to me at a later time or be precluded from giving 

10 ~t at trial. The _point to me is that th~ answer to 3C isn't • 

11 it isn't responsive to the question that was asked. Had it 

12 been responsive to the question that was asked, it would 

13 have - in view of the answer to 3B it almost certainly would 

14 have had to have been ••••• 

15 COURTa I'm ·not sure that I •••• 

16 PARI<ER: •••• the same as 3B. 

17 COURT: What is the substance of what you are - this 

18 ~articular witness is expected to testify upon? 

19 PARKER: He is the witness who testified in the cer-

20 tiorar i . proceeding for the County, Your Honor, Mr. Yearwood. 

21 1The Court may reca 11 him. 

22 COURT: Yes sir. 

23 PARKER: Very erudite witness, very good witness. 

24 And I should like to know wha.t his opinions - what the reason1:1 

25 for his opinions are. Actually he has - there is an indicaticn 
LANE'S COURT REPORTERS 
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1 in answer 3B that he ·does have some opinions in there, that 

2 he has given in the certiorari proceeding, and ·it seems 

3 to me we would ea entitled to those reasons, except in so 

4 far as given earlier. That •·s what we ·asked for. We are 

5 entitled to. it in. some stage of the game.• .but the answer is 

6 not responsive to the question. 

7 COURT1 Let's see if I can find what theyive already 

8 responded to, the subject matter upon which such expert is 

9 expected to testify. Then the substance of the facts and 

10 opinions to which he is expected •••• what opinion has he said 

11 he expected to testify upon? 

12 SLAUGHTER: That's the part I recall •.•..•.. 

13 object Your Honor. 

14 PARJ<ER1 He says - B, presently unknown. 

15 COURT: I see. 

16 PARKER: And yet he answered that for: C. I can 

17 certainly understand it. The position the County is trying t 

18 put me in with respect to that answer sir is this. That subse 

19 quently they will have to answer B but they won't have to 

20 answer c. And when they do answer B · I want them to answer 

21 c tO(). 

22 COURT: All right, what other point now do you wish 

23 to make? 

24 DICKEY: ·Your Honor, as to that point, we answered 

25 · this attempting to give the best answers we cou 
LANE'S COURT REPORTERS 
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1 w~y our answer puts him in a trap, we would be happy to have 

i 
2 the court •••• 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

well taken, but we can get to that later. 

I DICKEY: We're willing to 90 al~ng with his objection 

ih other words, to save the Court any trouble. 

I 
PAR.KER: I appreciate ••••• 

DICKEY: The answer says I don't know ••• 

SLAUGHTER: I would inject this if the Court please. 

I II guess one of the reasons why we were smiling at this 

ais Mr. Parker pointed out so that J.t • s now therefore on the 

I 
record, is that he has had approximately two days of testimon} 
I . 

f:r-om Mr. Yearwood and from his expert who testified before. .. 
I 

We each had questions, interrogatories, and had gotten a~proxj-
1 . 

~ately the same answers - in other words we •ve sort of been 
i 

7 

17 g!oing back and forth on this for over two months. 'rhe testimc111y 

18 tlhat was given at the previous hearing probably gives far morE 

I 
19 than we will ever be able to give in answer to interrogatoriee •••• 

20 of what the basis is for his opinions. And I would take the 

21 I 
position, although it's not really before the Court now that "'e 

22 'Would not be bound only to what was given in answer to 

23 
I 

interrogatories as to the substance of Mr. Yearwood's opinion 

24 a disposition that we could never tell ahead of time, if two 
I . 

I 

25 I experts are going to testify ••• all of the bases of their 
LANE'S COURT REPORTERS 
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1 opinions was brought out on the record on direct and on 

2 cross examination. That issue is really not before the 

3 Court now and l d,on 't . know if he ·is untimately bound to 

4 produce every scintilla of opinion or basis of opinion that 

5 our - or Mr. Parker's - might ultimately come up with. 

6 PARKER: I think the requirement there is one of 
. I 

7 good faith, Your Honor. and .. , 

8 COURT: Why couldn't you all agree substantially 

9 that there are two experts who testify in substance the 

I 10 same - to the same things they testified to previously and. 

11 in regard in which that changes you would expect to give 

12 each oth! r notice. 

13 PARKER: That's essentially what we are doing 

14 

15 COURT: You expect the two experts to testify the 

16 . same. . . 

17 SLAUGlfl'ER: I think that will be fine ... with that 

18 sort of understanding I was hoping we could reach today, 

19 it might save time .... then virtually trying to go through 

20 ea9h of these items. 

21 PARKER: I thought that was what.we had done sir, 

22 because my answer to his question 3B, if I can put it that 

23 way ... 

24 COURT: Well, for both sides - that insofar as the 

25 expert testimony is concerned of Mr. Payne •nd Mr. Yearwood tha1 
LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 



App. 43F 
9 

1 i'.t would be substantially the same and in so far as you 

2 

3 

ktnow at the present time, the record of the previous case 

I 
would disclose the extent or nature of that testimony ••••• 

I 
4 should it change you would expect to notify each other. 

I 

5 PARKER: That's fine· slr. 

6 s LA UGH'l'ER: I th ink that • s fine s i?:'. 

.7 PARI<ERa NoW. that does not solve the problem hliWever 

s w!ith respect to the County's o~her witness, who did not 

9 tbstify before. 
' 

.10 COURT: Yes sir, I realize that, and in that regard 

11 i,t may well be a different area. 
I 

12 ! DICKEY:. I believe he did' testify before. 

13 PARKER: No we swore him in, Mr. Dickey and he didn't 

14 t~stify ••• 

15 COURT: Who? 

PARKER: Mr. Abbott. 
I 

17 

I 
DICKEYs Mr. Abbott testified, you are thinking about 

18 Mr. 

19 PARKERs Oh I'm sorry - what did Mr .• Abbott - which 

20 
I was •••• 

21 DICKEY: A big gentleman, bald, with a moustache. 

22 PARKER: What did he testify about Mr. Dickey? 

23 I't doesn't make any sense to me. I don't recall that. 

24 COURT: I recall him taking the stand, and I think he 

25 
i 

was the expert who was provided by the Regional Plannina Offir1~-
1 

LANE'S COURT REPORTERS 
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1 was he not? 

2 DICKEY: .He •s the chief •••• 

3 $LAUGHTER; . Well, it was Mr. Abbott. who testified 

4 at some length and I don't recall right now exactly what 

5 Mr. Abbott testified to. 

6 DICKEY: .I ••• 

7 COURT: I don't recall it though. was it transcribec? 

8 D!C:KEY: Yes, it• s :i.n the record.. 

9 COURT: So it• s available for counsel to inquire 

10 into •••••• 

11 PARKER: I've got the transcript and I'll just 

12 ascertain whether Mr .• Abbott i& listed sir. 

13 COURT: You had mare experts than I realized in 

14 the case then ••• 

15 PARKER: No sir, Mr. Abbott is not listed as a witnes~. 

16 DICKEY: It may well have been, Your P.onor, that he 

17 was in the other case. 

18 COURT: It could have been stipulated that.his 

19 testimony was the - in the aummary from the hearing before 

20 this Board of Zoning Appeals. 

21 PARI\ER: He didnit testify before the Board of 

22 zoning Appeals~ I see no testimony from an Abbott any place. 

23 DICI<EY: My memory may be pulling tricks on me, Judg!. 

24 I was certain he had testified before. 

25 COURT: And you propose to cal! him in this next 
LANE'S COURT REPORTERS 
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1 case? 

2 DICKEY: Yes. 

3 COURT: All right, we'll consider the objections then 

4 still alive as to that witness and any others of like expert 

5. nature. 

6 PAR.KER.: \"es s U.-. If the county is in fact going to 

7 answer that that they will give me that information when they 

8 . . have it - is that my understanding gentlemen of your answer?. 

9 SLAUGHTER: On Mr. Abbott, sir, while it is true 

10 .that we r.11.ght ultimately want him to testify of other things 

11 in this case, we would give the substance of his testimony 

12 of course - as far as we knpw now -that really swrunarizes 

13 what we expect him to testify to. Haw we are going to go 

14 beyond that is kind of hard to say. 

15 DICKEY: Your Honor, the reason for having Mr. Abbott 

16 in here, to make this thing ~;ery brief. one of the big issue• 

17 here is establishing £or the record what Greene county is like. 

18 l mean we are well aware the court know&, Mr. Abbott is in 

19 charge of doing all these studies to determine what Greene 

20 County is like. Ana we have to get that in the record some 

21 how. if this goes up to the Supreme Court. 

22 COURT: Well, is he going to give an opinion or is 

23 he merely going to state the factual swnmary of what the studies 

24 indicate. or is that a combination of facts and opinions? 

25 DICKEY: Our intention at this time and Mr. Slaughter 
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1 may correct me - is to put him on to say in fact what he 

2 found to be ·the situation i·n Greene cour.ty~ ••• · 

3 coua·r: was. that reduced· to a written repoi't of 

4 · any k.ind? 

5 DICKEY: Not at this time. 

6 COURT: Well, how' does anyone know what his 

7 previous position has bee.n, if it• s not ir.. writing? Are Y()U 

8 calling him far the first 'time? 

· DICKEY: Mr.· Abbott as a matter of fact is the persor 

10 who did a lot of the· work in the making; Your Honor ••• 

11 COURT: · And he merely appeared and gave personal 

12 guidance I take it, rather than a written summary of some 

13 type? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

DICKEY: That's correct. 

·coURT: so there• s nothing that• s intended in the 

written memoi.andum which would be incorporated or his positia 

with regard to these issues now? 

DICI<EY: Before Mr. Matthews appeared on the scene 

WEt weren't making verbatim transcripts of a lot of things. 

COURT: Well, ·then Mr~ Parker would be compli!te ly in 

the dark as to what he would say and you all need to give him 

a swnmar~l of exactly what his area of expertise and testimony 

would be, wouldn't you? 

12 

24 SIAUGHTER: Well, what we've answered, Your Honor is ••• 

25 Mr. Dickey has pointed out an area .i.n which he could be used, 
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and assuming we do u.se h irn, I think we have to amend our 

I 
,answer. Th£ answer we gave was that in accordance with 

ithis line of practice - in other words he oversaw the 

studies that went into the County - into the Master Plan, into 
drafted 

jthe ordinance itself~ It was/really under his supervision. 

1A11d he will testify as to the various elements that make it 

I in his opinion a proper orC:linance •••• it is of cour• a proper 

,plan. .Ar1d this is esse11tially what we said. 

I 
PAHKER• BUt I r1eed the grounds for that Judge; I 

!think tha!;.'s what they've said - the answer I get is to B, he 

.will testify - I let this one pass. He will testify that 

!Greene County interim zoning ordinance was lawful and consti

tutional. I don't think that adds much coming from an expert. 

laut then they ~ay in accordance with good planning practices. 

,Now I would like to know why he thinks the Greene County 

I 
interim zoning ordfnance is in accordance with good planning 

j practices. And c doesn't - c le lls me something about his 

professional experience and doesn't tell me a thing about why 

J he thinks the Greene County interim zoning ordinance was in 

, accor.dance with gooc( planning practice. It seems to me I'm 
f 

lentitlea tv that. 

&l.AUGH'l'ER: If the Court please, as we've indicated 

!earlier when the Court made suggestions, we well understand -

I- I think once we get the issue-a. more clearly defined, which 

of course would come either today or as soon as we can do it. 
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1 at a pre-t.~ial conference. It's very hard to state what it is 

2 we are going to ask our witnesses o: what the subject of 

3 their testimony is and wr~at is the basis· for their opinions 

4 ·as the rules require - when we can get t.'lat pretty well 

5 delineated and f;i.xed in our own mind, then of course we will 

6 provide whatever is required by the court· or under the rules 

7 PARKER: Well, I •••• 

8 COURT: The quest.ion here is just what the expert 

9 should be permitted to testify to. Now as a general practice 

10 you know t.hat when t.here is an expert he is not allowed to 

11 testify on the \•erl' po.int which is in issue. And here the 

12 point in issue is the legality and constitutionality of the 

13 zon lng ord ina nee • And I dcm ' t be l ieve any of the experts 

14 should be permitted to give an opinion on that. 

15 PARKER 1 I think that's ••• 

16 COURT: The ultimate issue is what the co\irt must 

17 decide. 

18 PARKER: l think that's correct. 

19 . SIAUGHTER: You're correct. This is a summary ••• 

20 COURT: Now the next question is where are they 

21 going t:o be permitted to testify. 

22 SIJ\OOHTERa Right. 

23 PARI<ERa He wants to testify as - I take it Your 

24 Honor, looking at the rest of his answers that it• s 'in 

25 accordance with good planning practices. 
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any objection to Mr. slaughter's taking the position that 

I 
'he doesn't knew the answer at the present time. And.will let 

1me have the ane.wer when be getc it. 

I COURT: What other answ,r can any planning expert. 

1 
give, that in his judgement the plan is iii accordance with 

I 
I 

good practice? 

I'ARKER: i:ie has Jone - ht" has ar1swered that. I have 

no objection to that an.s'llier. I have· objected to the next 

15 

I I answer, in that in the next answer he has. not given me his 
I 

grounds f0r sayil'19 that it is in accordance with - a surc11uary 

of his grounds for saying that the interim ll.oning ordinance 

is in accordance with yood planning practices. If Mr. Slaughter 

says I don't know what his grounds are going to oo now for what-

ever the reason, I'll accept that answer because the rules will 

oblige Mr. Slaughter under those c ircvmstances to give me 

' an answer to the question that he does know it. 

COURT1 Would it oblige him to give you an answer 

before the trial? 

PARKERs Yes si:r, if he is going to use the informa-

. I 
tion, when he dQes know it, yes sir. In a timely manner • 

You've cut off discovery on November 15 and I take it 

we've got to try to get our answers in by that time and get 

our cases pre pared • 

COT.JRT: Well, now let's put it this way. Let's suppo:Be 

he qualifies an expe.:r: t, then on examination in chief. Mr- f; la11nhte 
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1 merely asks him what his· opinion is and he doesn •t go any 

2 further, but you·on cross examinatii:m ask him the gro\inds. 

3 PARKER: I 'r.t. entitled to have his grounds, Your 

4 ·Honor, ahead of time .so I can use it to ,..:ross examine with .•. 
' 

! 5 I may want to tear his opinion apart as we did Mr. Evans••. 

6 by asking him to answer. as to what his grounds are. 

' 7 COURT: Well, does an expert hav,, to have anything 

8 other than P,roof, of his exper.t.ise, if he's - either by the 

9 hypothetical question or me1·e statement that he's familiarize( 

lO himself with this case and then give an opinion? 

11 PARKER~ No sir, he doesn't have to have grounds. 

12 Mr. Slaughter may anRwer the question that the man has no 

13 grounds and I'll accept that answer. 

14 COURT: I see·. You would turn that around and say 

15 it was groundless, I take it? 

16 PARKER: Yes sir. 

17 SLAUGHTER: r.n any event Your Honor to cut. this short 

18 a~. we learn more about what the issues of the case are, and 

19 what exactly Mr. abbott will have to answer fairly - when we 

20, know what Mr. Parker is going to put on, we will provide Mr. 

21 Parker with what additional grounds we are able to give him. 

22 Maybe that's a short answer to the question. 

23 COOR.Ti W,~11, what he's proposing though is that if 

24 you plan to use him at all, between now and the actual date of 

25 trial with a reasonable amount of aovance notice to him. vou w 11 
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1 have a basis of what. this experes opinion would be. And the 

2 question is whether you can do any better five days before 

3 the trial than you. could now. I take it that he is putting 

4 you to the burden ~f getting this exper~· to ptit it down ·for 

5 you. because you certainly couldn't give it without his 

6 ~ummar izing it for you. 

7 ~LA'IXHT!::K: That's quite true. I think on both sides 

8 to the extei~t. that we: c.c.n we will have to provide those. 

9 A& I recall our quest.ion didn't ccntain that, did it Mr. 

10 · .,arker? 

11 PARKER: You le ft · off 3C ••• you left off 3C, but you 

12 had B there and I gave you the anriwer .to B that you gave to me • 

13 But - Your.Honor, i.t seems to mo that's - if what Mr. Slaughter 

14 is saying - and I think I understand it correctly, what the 

·I 

15 Court is sayi11g i:'l that ••• 

16 COUY.:.T: I'm not su:r'l.-a I understand it, but if you all 

17 do that's .f.ine. 

18 PARKER: Well, I want to be defL.,itive enough about 

19 lit so we can draw .:-:i.n order. It seems to me. that what is be in~ . 

20 sa.id is that the answer is that he is ~hanging his answer to 

21 ~ay we don't know at the present time. And if that's his 
I 

22 ~swer then I leave the rest of it to the rules... 

23 SLAUGHTER: Well, we lmow what. we've said, but if in 

24 fact Mr. Parker wants - he is asking for a roore specific answeir, 

25 I'm saying we're perfectly wi.lling to give him a more st>ecific 
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1 answer when it becomes available. 

2 COURT: All right, is that .... 

3 PJ!i.Rl<ER: Is:r.'t the effect of that just as if you say 

4 we cl.on• t know? 

5 SI.Jl.tTGm'ER: No, not really~ Certainly what we •ve 

.6 
:said here i.s - as ~ ·take it a perfectly proper; responsive 

7 answer. An1 I thlnk to quibble with it, to go any further Wi1 .. h 

8 · it, we would •• •'• 

9 PARKEP.: We 11, th~ only q\:,est.i.on that I have with 

10 respect to t.hat ~our Honor is does Mr. Slaughter have any 

11 information at t:.he preeent time - why couldn't he answer we 

12 don't know7 If he has some ir1.forniatlon at the present time 11, 

13 see.m& to me that we are ent"itled to have it now. 

14 COURT! Ile' s "Touching for the fact though that he 

15 is going to say he is personally familiar with the ordinance 

16 and the study that was made in Greene County. Now that• s 

17 about what he •s said under sub-paragraph c. 

18 PARKER: If that' El a 11 that Mr .. Slaughter has at the 

19 prese~t time· then ! think that·• s 'all we are entitled to at 

20 the present time. 

21 DICKEY: May i.t please the C<~urt, one of the problemE 
\ 

22 with this - the County a.a defendant is going to obviously 

23 be \tsing i.ts experts to elicit testimony·to contradict Mr. 

24 Parker's expert wit.nesses~ Now as it happens we have not yet 

25 been informed b~' the i.nte.rrogatory Process what ~r. Parker• a 
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1 witnesses are going to says so we are not in a position to ge1. 
I 

2 tl~e grounds fer what ••• 

3 COURT: Who has the burden of present.lng the evidenc·• 
I 

4 c>f going forward. 

5 DICKEY: .l\1!'. Parker. 

6 PARKE~: · I don't have any ohjecti.on, Your Honor, 

' 
. 7 

8 

9 

again among - for that among.other reasons. If the County 

I 
s~yswe don't 'know what to say, if that had been their answer 

I lwould not havei objected. The court. wi11 · riote· I did not 
I 

I 10 object to that portion of answer. 3~, ana I wo1lld not have 

11 o~jected had tha.t been t~eir answer. If th~y say essentially 

12 w~ don't 'know bec.7'1.u.se yon haven't told ns en('lugh so. that we 
I 

13 
1 k I ,. 'tJ..t1...t can now, can ... ive w1 1, 1'.a .. 

. 14 COUP..T: Their answer t-.her. wouJ.d depend on the type 

15 0£ expert opini.on that your experts wi 11 get int.o and I take 

16 it+ that theirs would be 1esi.gned to rooet with a different 

17 opirdon whato?.ver you bring .• 

18 
I PAF.I<ER: Yes sir and I can underetand that the Count~ 

19 

20 

I 
would have said we don •t. know ~'t"!t. But they didn.•t say that, 

uJey tried to say something that 'l'Ot~ld permit them to keep me 
I 
; 

21 in the eark for now until the day of trial. That's my 

22 ~jection. If they say we don't kn°"'' yet, I know they can't 

23 ke,ep me in the dark until the date of trial and I •m happy wit} 

24 that. 

25 !: TA UGm'ER : We!?., w~•ve Bala - I think twice, Your 
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' 
Honor, that we would be willing to come up with anything more 

specific ••• it seem• effectiV.ly all it doe• ia hike back to 

Mr. Ab])ott. It• s clear with respect to Yearw.ood we say 

P,resently unknown and then gave general grounds. · Mr. Parker 

.is perfectly correct that's what we said, it'•s hard to say 
the 

what/grounds are for the test imC?llY - for ~ the subject of 

which .we den •t know. But once - why don''t we· just leave it. 

this way, this is again the sort of thing. I hope we will get 

to today. Once he prc,vides us with - well, first, once x· th 

wa know the issues, we know the evidence that •:s going to be 

introduced by the plaintiff on the issues, we can then tell 
' ' ' 

what evidence we are going to introduce. And we in turn will 

give it to Mr. Parker, and that: I think is fair treatment. 

·Because you can say it in that way rather than jockeying back 

and forth on interrogatories. 

COURT: Well, the only question in my m'ind is whethe 
' ' 

there is a positive.duty. on your part to make a .determination 

.. ~rom your expert, or whether you can let it :i: ide. It seem• t 

mo that's what has got to be decided here. can you merely 

. wait or do you need to- pursue this further, well in advance o 

. the trial in order .to either com.e up with an answer which say 

you. don't expect to go into any more detail ~r you will qo 

into detail in this regard. 

SLAOOHTER: Oh, I'm willing to - I'm willing to -

have to make the decision of the expert before the trial - wha 
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_ i that testimony is ·going to be and .what the basis for it is 

2 going to be and tell Mr. Parker that in accordance with the 

3 rules. ,_ 

4 COURT: All right, sir. Within the time limit_ ~hat 

5 he could make use of it ••••• all right. 

6 PARKER: I npw take it that the. effect of the court'-

7 ruling is· to say •. that that point is well taken because we 

s are getting something. I'm trying to draw an order, that• s 

9 my pr,oblem. 
'' 

10 ·SLAUGHi'ERr Well, if the Court please, among other 

. 11 things Mr. Parker - and I specifically left this out of __ our ' • ~ .• M. 

12 mot ion when we came to ask for more specific information. 

13 His answer for attorney•s fees far this hearing here •• • -

14 COURT: Well, I haven't gotten to tha.t part, where 

15' is that? 

16 

17 

SLAUGHTER: That's down at the -bottom. and he 
heari 9 and 

keeps· injecting we ·are getting somewhere ao he may justify th a/ 

18 I might say for the record that notice was given five days 

19 ahead of time without consulting either the Court or me, abou 

20 this date and we haw sat here sinca 9:30 this morning - tt·•s 

21 c~rtainly not the fault of the Court, hut you had a very busy 

22 docket. Now, I am simply not going to allow or not going to 

~ stand by without comment and say anything to give Mr. Parker 

24 any gro-ands whereby he thinks he can come up with that at the 

25 end ••• 
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COURT1 All right, I understand ... you're not.waiving 

objection t~ that and he's not laying the ground work at thia 

· point certainly. 

SLAUGHTER: The only reason 1''m making any stipulati 

as to what we are doing if the court please is not biecause 
' g~ ' ' ' 

I think in any Way we didn •t / ·proper answers to his iftterr 

gatories. It's simply'to try to save time an<.'I see if we can• 

get to issues. We •ve .:been on this case for nQw nearly a year, 

actually :a lit.tle over a year in various guises, and in my 

judgement if the court please I 'we •ve spent tOO' much time 

joggling back and forth, we •re within two months of the 

date for trial and I'd like to get down to the issues. 

we were sitting over there in the Clerk's office a few minute 

- ' 

ago working on the· issues and I think it• s really the first 

time we've gotten down close td what it is we •.re going to be 

negotiating about. And that• s what I would like to see us 

get to. 

PARKER: If .the Court please, my only - the only 
~-

thing :X have to say with respect to that, of <:.:ourse counsel'• 

fees aspect of it - .it• s .not ~ Mr .•. Slaughter• s counsel 1 s 

fttes .in any event that are in issue, but rather mine and I'll 

certainly concede to MJ:'.. Slaughter that I •ve been able to do 

other .things today until the Court could hear thi• matter. 

so that seems to me will not be harmed in that respect. I ha 

. been trying to get a_ ruling from the Court, a~ to whether the 
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answer to 3C is or· is not complete. 

CouRT: Well, now we've operated on. the basis 

that-on agreed stipu:Lation up to now - but Mr. Slaughter 

.has now said he is not about· to stipulate your right to 

attorney's fees for the wrongful answers thus far given. 

Now while we jumped ahead of it, we may have to back up and 

consider whether or not there are grounds for the Court to 

permit him to change his answers. 

PARJ<ER: That• s really another question which the 

10 Court will have to get to at the end, because that. will depenc 

11 on this and other answers and whether things were justified 

12 and so forth and so on, but ••• 

13 COURT:. What he. has agreed to do without waiving 

14 his right to contest your right to counsel's fees, I take it •• 

15 SLAUGHTERa My point if the Court please .is that 

16 again and I hope I'm not going beyond the bounds that I shoulc 

17 be, but we are just jockeying here. And I must say at some 

18 point, I just think that it's disrespect of the Court to 

19 continue it. In my judgement every answer that we have given 

20 as far as we knew it was given in good faith, it was under 

21 oath and it certainly is complete in so far as we knew. 

22 Bow in order to hasten things along I'm willing to say that we 

23 will give Mr. Parker more - I think he's entitled to it by the 

24 rules, when we know what the issues are and we know what his 

25 testimony is going to be and when we are able to figure out 
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L what our testimony will be and we will give it to him ahead 

2 of time. Now to tbe extent that we are going to jockey back 

3 and forth over whether this was ·specifically right so he can 

4 put it in an order so he can use it in the future, as I said 

5 

6 

to the court I'm not goi_ng to agree to anything along that 1111• 1 

unless we can get beyond that attitude in this case I think. we 

7 are just going to be talking fran now until December. 

8 COURTs All right, 90 ahead Mr. Parker now you can 

9 take your choice either way •••• with that knowledge and if it'• 

10 going to be by stipulation then that's ona thing and if not 

11 then they've got technical rights. upon which they can defend 

12 your position. or at·least they assert it at this point. 

13 PARKERs Well, I'~ only aske.d the Court to rule on 

14 whether my position with respect to 3C was well founded or 

15 not. My position is that the answer to 3C with respect to 

16 both witnesses is irteomplete. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 



App. 45 

1 

2 

3 

4 
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8 
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10 

11 

12 

13 COU6~·r: Well, I think I said this r;efc:n; and I say 

14 it again, bccau.se I'm r.<.<r:e c.:oi.\rinced of it every day. In 

15 a.boli.shill':J thi::: old conu1.;;r, la>-- forrii of practice ana subst itutinc~ 

16 thet:EI fw.re the m()('lern rt1les of {; J.E.cover~r, .,.,.e have selfely arrived 

17 out of the thlcket ini:o thf: jun:; le. And how anybody could say 

18 that we h~wc.:; i1r1proved it, I doli. 1 t kl1ow, becaus(' when I was in 

19 

20 

21 ti <J.bo.i..ishing t.he ·~r .. mu1~m: J.aw fm:m. Eub-£,tituting thereforethe 

22 modern untP.1.::hnical rult::-> of federal p:t:<:':.ctice. And now we 

23 have gotten the modern untechnica l rules of f.eckr.a l practice 

24 and we are .spending· 10 t:.i..Cl\eS th€ arr:our~t of tii\11!! "'·r~rning those 

25 ruies than we ever spent x:.rwckin·J oui. ~eads out over the cornmo i 
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1 law form and we are no closer to getting to trial. But that's 

2 of course just a passing comment. It's not intended as any 

3 ruling. But I do find it difficult to deal with these interroc a-

4 tories except on a more technical basis than we ever dealt 

s with' the old common law form. Now in order to do that, r thinlc 

6 

7 

8 

9 

10 

11 -

I have to make some rulings. here with regard to the motion tha1t: 

Mr. Parker has filed and I'll try to do that specifically. 

We have covered to a large extent Item 4 which P"rtains to 
With 

number 3C,/the understanding that further answers will be fortl~-

coming with regard to any witness who has not previously testi~ied. 

Any expert witness .. or whose testimony has not been reduced 

12 to wrtting. Now, getting on down to item 6, answers to 

13. interrogatories numbers 12 and 13 ••• 

14 PARKER: I concede ••••• 

15 COURT: ••• are incomplete - thatts been conceded ••• 

16 Getting back up again then to the objections. Items 9, 10 and 

17 11. Now I have this comment, I hope it will resolve it. 

18 At least I have to have some basic guide from which to construe 

19 all of these rules or I' 11 lose myself in this uncharted jungLI. 

20 It seems to me inherent in filing answers that you put an 

21 issue ...; that you me~t an issue in a case whether in effect you 

22 could stipulate it or not. It's not unheard of to deny some-

23 thing that you ltnow you may have to admit later in your eviden~e. 

24 But you deny it in order not to plead yourself out of court, 

25 because you want to put the other party to the burden of his 
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1 proof. And that's the purpose of pleadings. to establish the 

2 gr<,>und work upon whl.ch the case must proceed to tr ia 1 with 

3 the proof. Now, that. means that the plaintiff n.iust prove 

4 everything that's not. admitted. The answer .deals with it in 

s part and m~.:'l lea"'e St'me of it r;omewhat in doubt. Then that 

6 l~avos the quest.ion of '1.1,,hat the pla.intiff can do to further 

7 cla:rify the answer unless hi::• as'ke for more particular grounds 

8 

9 

10 

ll 

12 

13 

14 

of '1.~e.fense, and I do11 •t k.n<."IW that he's requir~d to do that. 
I 

Tha't•s· onl! avenue open \:o hi.m. but h~ has certain avenues, 
I 
I 

one' of which \oloulci be an interrogatory, another of which would 
i 

be a request for admissirms •. Now I am .inclined to think that 

h~ving answer.ed and ha •1ing ~~en i.ed it and f~veryth i.ng that• s 

not, denied is considered to be aomitted under our rules, the 

only thing re ma irti.ng f,.,r- the plaintiff to do is to require · 

45 

15 by IEiling a proper :requ~st fer admissions, the defendant to ei i-her 

16 aiimit what he would not. otherwise admit in his answer or suffe.~ 

17 the added expense of what.eve.c the plaintiff mig~t ·be required 

18 to incur i.n the way o:E costs b?(.'.:ause of the d<?. fendant •:s 

19 obritc inacy ••• orather than lega 1 expEu:t l~e. BE'!cause this is 
' 

20 

21 

22 

what - as 

I 
in effect 

but !you'd 

I under~tand it the request for admissions - it says 

well. you can be technically correct in denying it 

hetter nl't be r,o obstinate as to fQrce me to prove. 

23 this when I've raqueE'ted you to admit .it. And of course if 

24 that is the case it seems to me the request for admission given 

25 the plaintiff an ade.q,.iate remedy under which to seek thes"! 
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1 answers. And I ·can't see that the· inter-rogatories ought to 

2 be· substituted for that, which X think is what it. would be 

3 if I sustained the interrogatory or required the defendant to 

4 answer it. In other words .the indication to me is that. I 

s . should sustain the objection to the interrogatories and leave 

6 the plaintiff t.o his request for admissions. And if I do that 

1 then · I wll l pass over as ~Mr •. Parrte'r, has indicated , in the pre-
·r.·:.,:,·-- .• '• . ' . . 

8 trial area and say now we don't care what. the rules require 

9 and we don't car(! ·.what form of pleadings require of counsel -

10 nCM we are talking about saving some time and overcoming 

objections. By-passing and avoiding technical objections anq 

12 delays. In that area the- Court should say well, now I don't 

13 - care what the rules and what the objections might be to evidence, 

14 if you know sane thing is going to be easily proven why not 90 

15 an and stipulate lt. Such is the proof of medical bills in 

16 personal injury cases. Frequently parties might refuse to 

17 , agx-ee to it but yet the Judge might say in a pre-trial 

18 conference well, why argue over itJ it 1 just takes- a lot of 

19 time to· ~ove that which should be admitted in the. first place 1J 

20 But I don't think the.court can push the parties any further 

21 than a pre•t.rial conference by way of stipulation and if they 

22 refuse to stipulate I don't -think that the Court can twist the Lr 

23 arm &ny further. That being the case,· I overrule the plaintif ~'s 

24 motion, in so far as it pertains to allowance of counsel ·fees, 

25 or any other action by the Court to redress the failure of the 
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• 
1 de~endant to respond. It may be appropriate to take it up 

2 ft¢ther in somP. other hearing, but as of now, my fee.ling ls 

3 that f:l.i.e proper rePponse ;md thP proper ?ctl.6n by the 

4 plaintiff to gE=!t a res.nc>n.~P would he to f.!le a J::·10?quest for 

6 thoo,Jh it rnay he i.n.consistent wjth what the ans·we.r C\lready has 

7 been, I think that. 's one of the requirements that the defendan~ 

s. must admit what· he is reqn~t4ted to admit or. poss ihly suffer 

9 soroe cons~quence. s of ha" ir:g to pay fo:i:- thi:.' pla i.r.tiff • s proof. 

10 And I do susta i.n the objf~~t ion to int~:r.r~ator i~s 9, 10 and 

11 11 ftlr. that reason. And s i.nce both of 5.'0\l a re here, it seems 

12 to me somewhat in res ponr:=;e tc1 highly technical :r:atter I see no 

13 basi~ for requiring anybody to pc.~1 attorney's fees, but if I 

14 were taking that up r. would fi.nd probable can~e to require it 

• 
15 from both sin~~ if at all. And that being the case I leave 

16 ta~ parties riCJht where they are. I hope they dofl't have to 

17 spana any more ti.roe arguing over int.err.ogatories. Mr. Parker 

18 yOll ma~, note your exceptions to one ana all of the Court's 

19 rulings in so far as thE'!)' 21:re lWfnvor.abl<! to yon.r motion. 

20 PARRER ~ Your Honor. I object to the Court• s ruling 

22 he dOE'!s not seem to an~wer the qtv~st: ion - hasn • t specifically 

23 an~wered the questiol". that we propounded which wn.s whether 

24 interrogatory number 3C was ln~omplete or not. As I understand 

25 the law. we are fmt it led to nRk the Court for ru 1 ings on the 1 ilw. 
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1 with respect to discovery and I don't feel that the Court's 

2 ruling specifically answers the q•iestion. With respect to 
. :, 

3 point 5 of - in our motion, which relates to interrogatories 

4 numbers 9, 10 and 11, I have no objection or brook whatsoever 

5 with so much of the court's x:uling as goes to say that whether 

6 the statement ~.s true or not ought to be answered in requests 

1 for admissions, but my obje~tions to the Court's ruling - my 

.·a objection to the Court's ruling is this, that it does not 

9 answer the - or it apparently does answer that question, 

10 adverse to us. This question, adverse to us, that the 

11 pl.a intiff cannot be· required - the defendant in this case cann~t 

12 be required to state why -it is that they have denied a parti-

13 cular statement of tact. That cann~t be required by interroga~ 
. ... 

" . ' 

14 tories, and I respectfully Auggest that in view of rule 418 B, 

15 the second paragra~, that that is error. 

16 COURT: All right, I will respond - I think it does 

17 ne~d a specific ruling with regard to paragraph 4 - my ruling 

18 is that the answer thus far given is not incomplete because I 

19 think the matter is still open and at the time given was 

20 apparently- .complete - that's the r·uling that the court makes 

21 as· to item number 4 - Mr. Parker 'e exceptions to that ruling 

22 of course are noted. 

23 . PARKER: Yes sir, thank you sir. 

24 

25 
* * * 
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0 R D E R 

On the'2oth'day of October, 1975, came the parties 

by their counsel, whereupon plaintiff called up his motion served 
i 

upon defendants on. :l;.be 14.tih day of October, .1975; and these matters 

were argued by counsel. 

Upon consideration of these and other matters be it 

hereby ORDERED and ADJUDGED, nunc,pro tune as of October 20, 1975, --!-- ---

that: 

Plaintiff's first motion is overruled on the following 

grounds: (a) as to that portion of the motion labeled 4, defendants' 

answer to interrogatory #3 is not at this time incomplete with 

respect to Richard M. Yearwood and Robert E. Abbott,Jr.; (b) as to 

that portion of the motion labeled 5, defendants' objections to 

interrogatories #9, #10, and #11 are well taken and are sustained; 

and (c) as to that portion of the motion labeled 6, counsel for 

p~aintiff conceded in open court that defendants' answers to 

inte~rogatories #12 and #13 as they are framed are complete. Counsel 

for plaintiff objects and excepts to the rulings of the Court set 
lc.. ) (,/ • .) . I .. J-

out in ,(-b)"' and Je-} above on the grounds stated in his motions o,..:.., .J7"'...t---t' 

·'f /u.'.::..'-~· As to plaintiff's . second motion, couns~l for plaintiff 
·1 ' 

and counsel for defendan~s agree that as to certain issues in the 

case, plaintiff will file his brief on the law as to such issues 

on or before October 3/, 1975, and defendants ~ill respond on or 

before November 10, 1975. These issues will be argued orally before 

• t "f r,;,) ~- '' -. J.:Y 1· 0 s 
. t·~ !~• '.'°'\:·I : ;i_ ;..J ;..i ,'.'\, \_:;. I:.:._,......-,,,,...,,..;'.; 
C)V~.,. .. \.--.... -- ...... -··:·~- .. ·-· ... - · · --~ 
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the court <:1.t 9/t/Ji. on November 17, 197 5. The Court made no ruling 

as to which issues could be determined as a matter of law, but it 

was agreed that defendants would respond to whatever issues plaintiff 

should raise and would make known to the Court whether. in their 

opinion evidence would be necessary for the Court to determine such 

issues. 

As to plaintiff's third motion, by agree~ent of counsel, 

the. hearing on October 20, 1975, proceeded as a prei..:trial conference 

without objection, but no binding rulings were made other than. those 

hereinabove set out~ 

(_ .· 

.· ... 

We ask for--t-h±s-:-

c. Waverly Parker ' 
Counsel for plaintiff 

~·v· . ._,--:•.! ~?~[;fer: 

DATE: 

McGUIRE, WOODS & BATTLE · -- ./ ---·~;-~;' ,_) 

By_-=-,,.---=-_ .. ·---=c· -/--:o:"':----=-· .:.../ __ ,_,.._/ ___ ._/~· 
Edward R. Slaughter, Jr/. -

Counsel for defendants ' 

David C. Dickey 
Counsel for defendants 

·';.. 

/ 

! .·•. 



,! 
11 

Ii 

I 
I 

•, rJ I / 11 
1:)} I 

',\ 11 ... 1,. I 
• •,1' '.tv(.. 

{' U" 
1 _\J' 
,·~· 

i . 

\ 

'! 
I 

I 

II 
i 
I 
i 
11 
1! 

·._, I 
j 

App. 53 

* * * 

INTERROGATORIES 

Comes now plaintiff, by counsel, and pursuant to Rule 4:8 o: 
the hules of Court, propounds to defendants the followihg 

tories, to be answered under oath in accordance with law: 

1. iVhat, if any, of the subjects of investigation mentione 

in section 15.1-447 of the Code of Virginia· (as in effect imme-
. i . . ! .'i 

diately prior to 1 January 1975) do you claim to have been conduct d . ' 

prior to the enactment of the interim ordinance in issue in this 

c~se/ 

2. ;.\.'s t~ ·each 'such investigation, state: · I 
(a) The names and addresses of all per sons who conductfd 

the same. _I 

(b) Upon what authority of law such investigation was 

conducted. 

(c) How that authoritV was delegated, step by step, 

" ii from the legislation upon which you rely to the person or persons , 
" ii 
ii 
I 
I 

11 ,l 
•I 

II 
11 

rl ii I, 
ll 
11 

11 

! 
· 1 

ii 
ii 
!i 
Ii 
ii 

Ii 
1: 
" i! 

c6riducting the investigation. 

(d) The identity and location of every writing by whic1 

any such delegation was made, and the name and address of the cust~~ 

dian of such writing. I 
(e) The specific question or questions which the invesr 

I tigation covered. I 
(f) The names and addresses of all witnesses appearing 

before the investigating· body. I 

of every 

tigatory 

document 

(g) The identity, location and general subject matter 
I '. ! . 

document or.writing received and c~ns.~dered by such invesr 

body, and the name and address of the custodian of that l 
or writing. 

(h) The name and address of every person who prepared 
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!!any such document or writing and a resum~ of his expertise, if any. 

I! . ·(i) The identity and location of all records kept by 

!I such investigatory body, and the name( s) and .address( es) of the 

I ( ' !custodian s) of such records. 

I 
11 

11 
ti 

I! 
q 
I! 

II 

II 
11 

11 

11 
I. 
ii 
!I· 
I' II I 

ii 
ll 
Ii' 

'" ii 
i! 
11 

ij 
J, 

i! 
!J 

11 
;• 

Ii 
Ii 
Ii 
ti 
i' ti 
1; 

ii 
1: 

'I 1, 
'[ 

' •; 
!! 
d 

ji 
ii 
:1 

ij 

11 
!' 
11 
!j ,. 
ii !1 ,, 

BENNETT 

BY: 

* * 

. ,. . I 

* 

! . 

; 
I 

! 
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* * * 

OBJECTION TO INTERROGATORIES 

Defendants object to the interrogatories served on them 

by plaintiff on Oc~ob~~ 22t. 11975, on the ground that the information 

sought is not rel.avant to. the subject matter involved in this action. 

(Filed 11-10-75) 

COUNTY OF GREENE 

and 

THE BOARD OF SUPERVISORS OF GREENE COUNTY 

By Counsel 

.* * * 
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Comes now your co~plainant Bennett T. Matthews and moves 

the Court for an order compelling defendants td-answer the interro 

gatories served·on:them on 22 October 1975, whereof they objected 

by notice delivered to complainant on 10 November 1975 • 

. I 

',' 
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: 
:>. 

'i 
\; 

Ji 
I 

i . ' 
I ,, 
! 

I., 

II 
.1\ 

11 
I 

I 
I ST1~TEiviENT UF THE c.,;,SE 
i 

1! In an inforrnal conference the Court noted that it felt th2.t 
· 11 

l:the CJUestion s raised 
11 . . . 

I 
by subparagraphs i., F, I, J, k, t' and :, of the I 

I 

IJbill of Lomplaint in this cause ar,e susceptible of being decided as! 
'I 

Ila matter of law. These items present issues which resolve themselv s 
,, 
j~nto one issue, as follows. 

II 
II 
IJ 
ii 

I 
I 
I 
i 

_;-:,·. 

l..(Ul::!:.>TION l-ii.ESEi'~Ti:.iJ 

\·;as the I:nterim L.oning Ordinance of Greene County invalid 
I 

J~nd unconstit~tion~l: bn its face~ 

11 

11 1' Ii 1JlSCUS5l(k< 

: ... :. 

1: 

I The Interim ~oning O~inance adopted by the Greene County l 
:soard of Supervisors is invalid as an improper exercise of authorit. 
ii l 
j~ot granted by the Virginia zoning-enabling statutes. Even had tha~ 

liauthori ty teen vested in the Board, the ordinance would be invalid 
n . ,, 
ltas enacted without adherence to the proper statutory procedures. 

II It is well. established in Virginia that the powers of county 

!!boards of supervisors are strictly fixed by statute and are only 

!such as are conferred expressly or by necessary implication from 
I 
ilthe enabling statutes. Gordon v. Fairfax County, 20/ Va. 827, 153 

l 1 ~LE.2d 270 (1967); Johnson v. Goochland County, 206 Va. 235, l4L. I 

i " I 

\:S.E.2d 501 {1965J. 
I 

h recent Virginia case, board of ~upervisors ofil 

!~airfax County v. Horne, et al., ~o. 740916 (Va. Supreme Court, 
., . 

1!6/13/75), citing this principle, calls into question the power of 
~ ; 

! _ .. •• 
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i!Vi,rgini<i Lo0rds' of supervisors to enact inte1i111 zoninCJ ordinances 

I
I . 
:such as the one invoived in the.present case. I . . 

Ii In Horne, as in the present case, 2 claim of invalidity wasj 

I! raised against an ordin<ince which was adopted ;is an interim men,sur 

II during consideration of a proposed comprehensive pl an. The ord ina ce 

Ii in. that case was essentially a subdivision ordinance which tempera ily 
'I 

ii suspended the filing of site plans and preliminary plats. Citing 

.I ii the_ principle of strict construction of delegated zoning authority, 
ij 
lithe court exhaustively surveyed the statutory enabling ~cts for 

!; both subdivision and zoning ordinarices c.nd four:ci no statutory pro- I 

Ji vision which would authorize the' adoption of an interim subdivisiorl 

II or zoning ord in an c e. Gor: se qu entl y, the int er im ordinance was held I 
~invalid as beyond the scope of the boa~'s authority. The same 

1! result has been· reached in a number of cases in;validating interim 

!J zoning ordinar-ites~ ' 
1, 

'j In Uowney v. ~ioux City, 208 Iowa 12~3, 277 N.W. 125 (1929), 
II 
1· Ii the city adopted an interim zoning ordinance in anticipation of a 
ii ' . . 
Ji cornprehensiv~ pl'i3n t,~e~' under consideration. The court pointed ou~, 

!I as did Horne, that all right to exercise the police power rests in 

I' the state and that delegations of that authority are strict) y cor,i-
li i 
;! strued. Finding no statutory grant of authority to support the I 
1! 
:j city's action, the court struck dovm the ordinance which had pro- ,. 
11 

::hibited the construction of specific types of multiple dv1ellings il
1 

iia certain district. 
I! !i. In Kline v. Harrisburg, 362 J:-a. 438, 68 i\,2d 182 (1949), th~ 

Ii court 
I. 

invalidated an interim zoning ordinance prohibiting the con-

\Jstruction in residential areas of any buildings other than.single
'i 
Ii family detached d"vellings and held that such an ordinance was not 
'· 1. 'I authorized by state enabling statutes. Similar results have been 

j
1
reached in Lancaster Development, Ltd. v. Hiver forest, 84 Ill. Ap 

i'.2cJ 395, /28 L.i.:..2d 526 (19671; Sorn v. Ho 1:1arth, 54 IJl. r.pp. 2d 1, 

ii203 l\,J::.,2d 173 l1Si64); i'hillips retroleum Co. v. i ark i•iciqe, 16 Il 

!!i·.pp. 2d 555, 14 h.t:.~d 344 (1958~ and hlexar:der v. ,.iinneapolis, 

! 

11.\inn. lSS, 1.25 l: .• i,2d 58~ ,(19631. The court in hlexander, in part·-
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il 
.I 
I' I 
,, ·' 
ljcular, noted the doubtful validity of any atte111pt to give retroactive 

1. • lie ff ective to a pending zoning ordin<mce by enacting an interi1n pro-

!! •• 11Vl.Sl.On. 
Ii J-1.ll of these cases establish that the p(1\1ers of boards of 

ilsupervisors are strictly delimited by statute .:md th<;t, absent a 
0 

!jspecific enabling act, such boards have no po·,;er to enact interirn 

Ii zoning ordinances. Horne establishes that no such statutory. grant 

J\of authority exists in Virginia. l.onsequently, it v1as beyond the· 
p 
:! l/Po";er of the Greene County board of Superviso:rs to enact the Interilri 

ii i.oning Grdinance which v.:as applied to deprive the petitioner of thel 

!i 
IJuse of his land ~nd therefore the ordinance was invalid. i 
I! ,
1 

Even had the Board of Supervisors possessed the authority I' 

II !·to .:nact the interim zoning ordinance, the ordinance would be inval1lid 
ii . i
1

as a result of the board's failure to observe the statutory re~uir~-
!iments for the enactment of zoning ordinances. It is well establis~ed 
ii that interir:1 zoning ordinances must meet the s<1rne. statutory reouirl-

il men ts for valitl enc:ctinent which are. applied to other zoning ordinar Ce5 

ll1.nnot., ''Interim L.oning Urdinances,'' 3C h.L.i-,3d 1196 (1970). 1 1 

I! Interim zoning ordina~ces have freruently been invalidated j 
i I 
ll for f2ilure to comply with the prccedur2l rL'!r:uire111ents of state 

1;enabliny statutes. In State ex. rel. kling v. Nielsen, 103 Ghio 
Ii 
;:,..pp. 60, l4Li. h.i,;;.d 278 (1957j, an interim zoning ordinance 1iJas he d 

ii 1: invalid for lack of compliance vJi th statutory notice and hearing 

!Jrec:uirements. In Lo(.;onti v. Utica, ~>2 .·iisc. L.d 815, 276 h.Y.S.2.d 

/! 72U · l 1966), an interim zoning ordinance v10s invalidated for lc;ck o~ 
;: I 
11 co:npliance with a lG-day newspaper notice rec;uiremer.ts. Urdinance~ 

iiwere ~imilarly invalid~ted for procedural defects in Miami beach vJ 
;I I 

:; ~tate, 108 !:io. 2d 614 (Fla. ;.;pp. 1959), cert. denied, 111 So.2d 43-~ 
P I 
j! (Fla. 1960) and State ex. rel. Fair:nount Center Co. v. 1.rnold, 1381· 
!! Uhio St. 259, 34 t~, E. 2d 777 ( 1941) . 

q li V<J~ Gude N1rL J.S.l-,190 (lrrMJ requir·~S that zonin<J CJrdiri<Jnc s 
ii I 

!i be drawn v1ith reason<ible consideration of v0rious f<,ctors includin 

11 the existing uses. of property, the trends c,f ~irov:th and change, th 

Ii current and future requirements of the co1n111uni ty' etc. It ;riust 

Ii 
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jlpreCisely locate boundaries between zoning districts, anc.I in .rnakin 

I a zon'ing jUdgment the g~verning Pody must c~nsidor not. only th<;, .. 

' \ 

1of property lines, physical charac,teristics of the land, and other 

If actors affecting ·optimum geographic al alignm_ent. Ed. of Su erv i sors 
1v . .:Jnell Constr. Corp., 214 Va. 655, 202 S.E.2d 889 (1974). · The 

I 
Interim Loning Ordinance in question here obviously does not ref le t 

lpioper consideratio~ ot these factors. It zoned the entire county, 

l•ith the exception of areas.not o~inarily under the police power 

11and jurisdiction of the Board of Supervisors, in one single distri t. 

,.dthout reference to a com~rehensive plan it assumed that every I 

I
I portion of the county was the. suitable subject for the same regulal 

ltions. It did not account for trends of growth but rather attempted 

Ii to maintain the rural status quo in Greene County. Except for all+

\) ing non-conforming uses to continue it took little, if any, accoun~ 
'I . 
l!of the existing use of land. Consequently, the ordinance was enac 

without compliance with the statutory requirements and is invalid. 

The interim zoning ordinance, then, is invalid as an unwarr n~ 

lexercise of po~r and as procedurally defective. It is also defec 
1 

l
iltive from the standpoint of constitutional analysis • 

. J . ~oning o~inances, like any other form of lam, must satisfy 

ithe requirements of due process and equal protection of the lavJs 

!established by the United States and Virginia Constitutions. Ordi I 
I l 
1lnances will generally meet the requirements of due process if they 

!bear a substantial relationship to the public health, safety, mora s, 
I 
lor welfare and are not arbitrary and unreasonable. Conversely, 

!!such ordinances are unconstitutional violations of due process if 

they bear no substantial relationship to the public health, safety, 

morals -or welfare. 101 C.J.S. ''Lening" § 27 (1958). The due pro

'.cess requirement is established by statute in _Virginia by Va. Code 
1 

I!~ § 15.1-489 ( 1975) which provides that ''LzJoning ordinnnces J. 
II shall be for_ the g,eneral welfare of the public •... •; 

:1 In order to meet the requirements of. equal protection, clas i-

llfications made by zoning ordinances mu•t rest on a rational basis I 



11 

I! 
II 

·App. 61 

I, 
1,and must not arbitrarily discriminate betweero persons or property 
1: 
j:similarly circumstanced. 101 C.J.S., supra., Y 28. Like the due 

!!process requirement, the ec!ual protection st<jndard is recognized by 

!statute in V0. Code Ann. l'.J.l-488 ll962) \·1hich provides that 11 .:::_"2 _ _71 

,[such regulations shall be uniform for eac:, cl;"s or kind of buildinbs 

!and uses throughout each district • • " V•nious aspects of the 
I 
jinte~im ~oning Urdinance violate both due process a~d equal protec-

ition guarantees. 
,I 

It is well established lav1 in Virginia, and elsewhere, that, il 
ii 
lj\Jhere zoning authority is delegated to local officers ar.d boc:rds, 
1J 
i1rclear standards for the exercise of that authority 1riust be rromul-
o! ! 
Jlgated in order to preclude arbitrary riction. Tn 1'r1drevJs v. Eo<ird df 

;!~upervisors of Loudoun County, 200 Va. 63-/, JC7 S.t.2d 445 (1959), I 
/

1

the court struck dov.n a statute allo~ving a bo-nd of i .. oning ;.pr.·eals ! 
Ii to grant or deny use permits ilS the boc.nd sav.: fit. The i::-ropo sed i 
Ii st and a rd, i.e. , whether the bo crd felt th 2t a "se would be "de sir a~l e 

II or advuntc;geous'' to a neighborhood, w<'ls held Lo be too gent!ral to 
I . . 

Ii prevent an arbitrary exercise of authority. 

ii The i.ndre'dS court held that loc?.l bo;)rds rnust proceed under 
1! . 
1: standards c;nd rules uf <1ction v;hich orerat0 9enerally and irnpartia ly 
Ii I· so that enforcement of an ordinance is not left tc the unbridled 1 

, n ord in<ince which f iiil s to provide such I · '' :~discretion of the board . . , 
'I 

I! impartial standrirds is invalid ;:is a violation of the principle of 
lj ii equal protection of the law since it encourages arbitrary and dis-. 

11crimin '. tory a ct ion. . The court went on to note that "public we lf arJ' 

ii alone is not a sufficient standard. . I 
:! ;: This principle is eciually v.1ell recognized in other jurisdic 
,; 
j:tions: 

" I! 
·1 
l1 
p 
:! 

lhe power to grant or withhold special permits must 
be limited by standards sufficient to contain the 
discretic;m of the board of adjustment and provide 
the courts with a reasonable basis for review of board 
decisions. ,.here such po1·,ier is vested in « bo;=.rd v:i thout 

!i suit;;l;le standards, the ordirE:rice is invc:lid and the 
1; board is ·nithout authority to gr?.nt 2 permit. 
II 
1: 1-.nderson, 1~merican Law of :C.oning, § 15.0S (1~;68). Thus, in Usius v. 
,I I 
I! :.;;t, Clair ~bores, 344 i.~ich. 693, 75 1.;, .1.Ld 2:) llS'26i, a zoning ordl-
1'. I 
11 
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1,·1 nar1ce which empowered a board of zoning appec.ls to grant or refuse 
I . 
~building permits for gasoline stations was held invalid as lacking 

. . I 

I sufficient standards where the only standard iri the ordinance was 

that of "public health, safety and welfare.'' In lowers· v. Common 

Council of Danbury, 154 Conn. 156, 222 A.2d 337 (1967}, it 

!that standards are a fundamental-requirement of constitutionality 

and that an ordinance which established no standards vJas. void. 

also In He Clements i>opeal, 2 Uhio App. 2d 201, 207 N.E.2d 573 

In the present case,,j 5.3-1 of the Interim ~oning Urdinanc 

1 provides' that subdividors who suffer i; financial hard ship" from the 

passage of the ordinance are entitled to a rebuttable presumption 

in favor of the issuance ofa special use permit. l'<iowhere does the 

ordinance define "financial hard ship'' or establish any standard byj 

; which such hard ship may be determined. Consequent! y, determinatio s 

of "financial hardships" and therefore of who shall and shall not e 

granted special use permits, are left to the unfettered discretion of 

Such broad discret.ion invites arbitr ry 

I 
the Boar~ ~f ~onin~ Appeals. 

and capricious action. Under the ;•.ndrews decision, an ordinance I . 
which allows such discretion rnust be held invalid as a denial of 

I 

I equal protection of the laws. 1,ioreover, the standards employed to 

\rebut the presumption in favor of granting a special use permit 

-~l§ 5.3-lJ once financial hardship has been found, are the same gen~ 
J er al standards condemned by i•ndrews, ~, public interest, ''int en ed 

spirit and purpose of the ordinance." 

The failure to define "financial hardship" also renders the 

ordinance void for vagueness. "Certainty and definiteness are pri e 

1
f requisites of .an ordinance and the courts may hold a particular zor -

Ii in·g ordinance or a provision thereof to be invalid and void for un 

i certainty, vagueness or indef itii tene ss. '· Ciaffone v. Communi t Sh 

!ping Corp., 195 Va. 41, 77.S.E.2d 817 (1953). ·Under the Interim 

'lt.oning Ordinance, the subdividors affected by the "financial herd-

! ship" prbvis~o~ h~ve no clearer a gu{de in determining the scope o 

ithe provision than does the Board of 2.oning Appeals in applying it. 

I, Consequent! y, the ordinance should be declared void. for vagueness. 
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I ln attempting to enact an ordinance without reference to a 
I . 
1

1

· comprehensive plan, and thus \d thout sufficient consideration of 
I • 
iiexisting lar1d use, it must have been obvious to the Board of Super 
11 
!jvisors that they could not satisfactorily divide tho county ir1to 

lj zones to be distinguished from each other by such 1 cir.d use. Mid sa 

l!the Loard opted for a single zone. But because no such single zonJ 
ii 

ijarrangement could possibly account for the diverse use of land in 

l!the county, it was not likely that the citizenry and institutions 

1Jof the county could even for a short time tolerate the ordinar:ce. 

II l(nd so some sort of escape mechanism had to b~ provided. It vJas. 

!!The ordinance called the escape mechanism by the nc?mes "special use
1 

ii 

lipermi t •; and "special exception''. 

II 
In seizing upon the special use permit ;!nd special exception1 

i 
' 

!!route as a means of alleviating the failure of the Interim l:.oning 

i;urdinance to meet the standards required of it by the enabling legis-
1 
lllation contained in the Code of Virginia the county fathers jumped 

ilfrom the frying ran into the fire; .for in order to accomodatc the 
ii I 
j:single zone concept to the entire jurisdiction o.f the Loe.rd of SupcF·--
,1 

llvisors it v.·2s necessary to dra•,; st<mdc:.rds for the so-called s;:ieciall ., 

!
'!exceptions and special uses \.1hich must of necessity be uncor.stituti~n-
i I 

.~ally and illegally broad, since the exceptions and uses which could! 

lLe approved under the ordinance were practically unlimited. 1,ccordr 
ii 

1

. 

!:ingly, the ordinance <1dopted as the stc:ndi':rd for special uses and 
r 
!!special exceptions the stand;nds which the Code of Virginia under- I 
'I . • I 

i:takes to pernn.t (v,hether or not properlyJ "'ith respect to v;;;riances1 . 
. I i ,. . s .Va. <.;ode 1.nn . ...., 15.1-49'.Jlbj. 1'.t no point in the Code are these 

!!particular st<indard s perrni tted vii th respect to special exceptions. 

iL.iee <.;ode§ 15.l-49ltcJ. !for did section 15.l-49S(c) cis then in effb~ 
I' I 
din speaking of 1

' such special exceptions as rnay be authorized in the! 

,. r j~rdinance" L"emphasis supplie.Q.7, appear to contemplate special excep 

jitions for all the unlisted purposes. and uses to which these terms 
1 

1:could under the provisions of the Interim L.onir.g (1rdinance be appli~d. 
!pnder the ordin;rnce the standards by which the exct?ptions were to bf 
I. 
~udged were far too broad. ;.nd the exceptions c·;hich could be grantld 
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1: ' 
d were so great in qu~li ty and quantity that they effectively grante 

I' i to the board of L.oriing Appeals the right to re-zone in 'violati~n o 
I 

-,1, section l5.l-495(e) of the Gode. 

ii . The breadth of exceptions :which could be. allowed v~as illega 

:iThe standards by which such exceptions were to be judged \'Jere ille 

!broad. In the pr.esence of these (or even without them) the- single 

I 
I 

\! 

I zone concept was itself illegal. Any one of these three concepts 

'11was fatal to the entire ordinance, as its scherne would hc:ve !Deen 

jutterly frustrated had any of these three provisions been stricken 

\therefrom. Taken together, these provisions ,vere more than fatal. I 
lrhey were calamitous.. In practic~l effect it meant that all new 
I -

!development in Greene County, except some residential development, 

I Jv~as ·.to cea~e imr .. iedia~ely u~til such tir~e as the county had the tim 

Ito pass a truely valid ordinance; and in the meantime the public 

!!inconvenience would be held to a minimum by setting up a Board of 

IL.oning "ppeals which could in most instances effectively re-write 

!the ordinance and do what it please_d. 1-.nd this runs directly coun er 

Ito the kule enunciated in ~Owers, supra. 
I 

I 
I 

A corollary of the ''standards'; argument, as noted in -the 
;I 
j(nderson quotation, supra, is that boards of zoning appeals mu st 

lipresent findings of fact which will allow judicial review and assule 

!!that the standards are properly applied. Such review insures pro-
,; 

!/cedural due process and prevents arbitrary and discriminatory action 

Jby local boards. The couit•s reasoning in Andrews, supra, support 

.!such a requirement. Courts in other jurisdictions have refused to 

l
l••1tain zoning ~ecisions until findings of fact and explanations 

!'.Jere produced. Gougeon v. Lonrd of i.djustment of :::;onne Hc:rbor, 52J 
IJN.J. 212, 245 A.2d 7 (1968); Schimmel v.Kempner, 13 J,pp. Div. 2d 
I 

1781, 214 N.~.S.2d 961 (1961); Gilbert v. ~tevens, 284 App. Div. 10 6, 

jl35 N.Y.S.2d 357 (1957). ·The failure of the Interim Zbning ordin- ·1 

ti 
'[ance tr; rer:uire: findings of f;;ct like thr: L;cY. r1f rJiscernibl0 st;,r,-1 
I 
idards, invites arbitrary and discrirriinatory action and, therefore 
I . -
:!renders the ordin2nce invalid.· 

Ii 

II 
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.1: erhaps the most telling argument against 
1, 

//of the Interim L..oning Ordina11ce derives from the 

., ' i 

the facial validitl 

exclusionary chara(-

1'Jter of the ordinance itself. The ordinance, which zones all of 

!!Greene Lounty into a single district, excludes all commercial uses 

!!and prohibits any residential uses except single-family dwellings. 
I' 'ilt -further es_tablishes a minimum lot re·quirement of two acres o·hichl 

will be exclusionary in effect. Similar exclusionary ordinances ha~e 
been held invalid in a number of cases in Virginia and other juris

i!dictior1s as arbitrary and ClS having no reasonc'lble relation to publi:c 

~health, safety, and welfare and, therefore, violating due process I 
~and equal protection guarantees. 

j In National Land and Investment Co. v. Lohn, 419 Fa. 5C_i4, 

i .• 2d 597 (1966), the Supreme Court of i. en11sylv0nia struck <lcwn I 
I 

j215 
I 
I as unconstitutional a four-acre rninimurn lot requiremer1t. 
I 

. • !+ hs agains,1. 
I 

:the claim that such exclusion w2s neces.sary to the public \'1elfare, I 
jthe court noted: 

j 2..oning is a tool in the hands of governmental bodies I 
I v1hich enables thern to more effectively rr1eet the demands 
I of evolving and growirig communities. It must not and 
! cannot b~ used by those officials as an instrument by 

'.

'I which they may shirk their responsibilities. L.oning is 
a means by which a governmental body can plan for the 

I
r future---i t may not be used as a means to deny the future i ._ .. L.c.ming provisions may not be used ... to avoid the 

1
· 1~ increased responsibilities arid economic burdens vJhich 

time and natural growth invariably bring. 

1:215 

Ii 

11 

I! 

1:.... 2d 610. lhe court then held that: 

I 
i 

'' zoning ordinance whose primary purpose is to prevent 
the entrance of newcomers in order to avoid future 
Lu rd ens, ecuno:nic and 0U1erv.1i se, ui~on the ad nini stra
tion of public services and facili~ies cannot be held 
vdid ... the genurcl \Jelfare is not fostered or pro
moted by ;:i zoning ordinance designed to be exclusive 
and exclusionary. 

:215 n.2d 612. This case establishes that exclusionary zoning, sue 
I 

Iles thet created by the Ir.teri1~1 i...onirig Ordinance, Lears no relation 

l!t~ ~he pub~ic \'J~lfare •. Two ;:ind three-acre ;11ini111un rec;uirements we e 

jisi1111larly invd.J_dcted in ,.ppeal of kit- .. ·1;-ir J.uiJders, Inc., ,139 1 "· 

·166, 268 J.. •• 2d i(>'j (.l'-)70J, noting, at "i6i3-S', that ''ll is ne:t for tin 

give11 township to ·say who may or rn<'ly not live \·;ithin its confines, 

'.Jhile disreg.arding the interests of the entire .crea." 

l1 
,I 
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' I 

Ii 
1 ln lJcikwood ;1t.;.iadison, Inc. v. Tov1rrnhi1, of j,;;,idiso11, 117 li.J. 

buper; 11, 283/:...2d 353 (1971), an ordinance enacted by a tovmship 
I . . j~n which 30;; of. the 1 and are a was vacant, restricted the perffi;. s sihl 

:hurnber of rnulti-fa!!1ily d~veJ lings and subjected rnost of__ the rernainin 

l~and .to one and two-acre minimum lot requirements. The or_dinance w s 

1~eld invalid for failure to promote a reasonably balanced coillmunity 
I . ~n accordance with the general ~elfare. The court noted that a mun -

I pipality has on obligation to help meet the l1oudnq needs·of the 
I ~coion as a v1hole. vnd that such housinq needs are encompassed wi thi1: 
I ~ 

~he general weifare. 

The same reasoning hzs been applied in two Virginia cases, 

I 
)oard of Su ervisors of Fairfax Count v. Career, 20C Va. 653, 107 
' 
b.E.2d 390 (1959), and Uoard of ~upervisors of Fairfax County v. 

I! . . ~illiams, Ko. 730996 (Va. Suoreme Court, ~13/75). In Carper, the 
j! • 
[f ourt struck do"n a minimum two-acre lot rec;uire,,1ent applied tu the I 
l~Jestern two-thirds of Fairfax County as being unreason able, CJrbi tra y 

. l~nd invalid because it bore no relationship to the health, safety, 

l~orals or welfare of ~esidents of t~at area. 
II Ii The court noted that the mere power to enact zoning ordinanc s 

!! itloes not include the right to deprive a landowner of the legitirnatei 
1; I 
\~se of his property unless that deprivation is required by the publtc 

l~Jelfare. The court found that the practical effect of the ordinanct 

l~Ja s to exclude lower-income f arnilies from moving into the we·stern 

ilarea, thereby reserving that area for the well-to-do who could affo d 

i~o build houses on two acres of land or More. Thus, the ordina.nce I 
l•e~ed private, not public, interests and bore no relation to publi~ 
11"1elfare. ..loreover, sinc2 the ozdinc;rice served to· exclude lo;·;er-inc i.le 

~ersons it denied equal protection of the laws. 

11 In .iilliams, the court found that a zoning ordinance forbidd · rg 
ii 
l~igh-density development on certain property was exclusionary and 

\\invalid sincQ it z:nised the cost ;of buildinqs sites ;_;nd housin<J, 

11the;reLy excluding lower-income people. 

I The reasoning of all these cases cr-n readily be 0pplied to 

lithe Interim Zoning Ordinance and clea.rly i~dicates that the ordi-

11 
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n ii 
I· ijnance was, f rorn its inception, di scrirninatory ;ind unrelated to pulil!ic 

l:welf are. The two-acre minimum lot requirement is patently exclusiol -,, 
Jlary as it V'ia s in Carper, supra. It serves to keep lower•income 

llpe~·sons from r1oving into the county, thereby depriving them of the 

. I' lec:ual protecticn of the lc:iv;s. By excluding all commercial uses fro 

11 
lithe entire county, the ordinance clearly fails to encourage the 

l
l!well-Lalanced development of the community which is required Ly the 

. I 

l
lgeneral v:elfare. ,;loreover, the ordinanc.e repr2sents an attempt by 

. I 
i1the Board cf .Supervis0rs to shirk its responsibilities in providing 
ij ' ' 
'!housing and governmental services to the residents of both Greene 

i\,;ounty and the surrounding region. Such a r~gressive policy is 
I 
]forbidden by the reasoning of the cases cited above, in~luding 

!:carper which shou•ld control the disposition of this is.sue. 
,, 
1: The zoning ordinance is, then, at variaribe with the generd 

!iw~lfare of the 1,:region. It represents the private interests of a 
!I 
jjfevJ residents of Greene County to the exclusion of the interests o 

lithe public c;s a whole. Consequently, it violates the due process 

I; guarantees of th1e f burteenth c;mendrnent to the United States Constil 
j: 
H tution and 
i! 

'', ., ·',.. . ':. I . ' 
article I, section 2 of the Virginia Constitution. 

I 
Fur~heP 

I 1:mo-e )i . J.. , 

1: ' :i can 
'i Ii who cannot. 
!I i! of the fourteenth amendrnent and article I, sections 1 c;nd 2 of the 1 

Ii Virginia Con sti tut ion. Conclu sio~: the Interim L.oning urd inance 

p jlof Greene Gounty is therefore unconstitutional and invalid on its 

ii face. 

the ordinance discriminates between well-to-do persons ~lo 

afford to build homes on two-acre lots c:.nd the 1E5s wealthy 

Conse~uently, it violates equal protection guarantees 
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·..A-~ °/:.,.~ ~s~~~:r~· 
µ~ -.152..6-4..#~ n.;CL.... 

DRFENDA!1'r 1 S 
MEMORANDUM 

STATEMEm' OF THE CASE 

By a bill of complaint filed in thn Clerk's Office of the 

Circuit Court of Greene County on February 21, 1975, the 

complainant seeks to have an interim zoning ordinanpe of 

Greene County declared invalid and to enjoin the defendants 
i·:,·. 

from enforcing that ordinance or any subsequent ordinance against 

a proposed subdivision·and uses which the complainant outlined 

in his bill. 
; .. ·· 

The Court has ?'7ex;:x::u.~ed defendants' plea in bar a.nd 

defendants thereafter answered. All parties have undertaken 

discovery and the Court with the consent of all parties conducted 

·an informal pre-trial conference on October 20, 197 5. At 

that time, in an effort to determine what issues might be 

decided as a matter of law, the Court suggested, with the 

consent of all counsel, that the parties submit memoranda 

of law concerning the questions raised by subparagraphs A, F, 

I, J, K, P, and Q of paragraph 9 of the bill of complaint. 

·Counsel for plaintiff filed his memorandum on October 31 

and defendants hereby submit their memorandum. 

! .' .. 
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QUESTIONS PRESENTED 

I. Did the Board of Supervisors of Greene County have 

the legislative power to enact the interim zoning ordinance? 

II. Was the interim zoning ordinance adopted in accordance 

with the statutory requirements for the enactment of such a law? 

III. Does the. interim zoning ordinance have sufficient 

standards to guide the Board of Zoning Appeals in approving 

or denying special use permits? 

IV. Was the interim zoning ordinance clearly arbitrary and 

capricious, bearing no re.asonable or substantial relation to the 

public health, safety, morals, or general welfare?, 

:AUTHORITIES AND ARGUMENT 

I. THE BOARD OF SUPERVISORS OF GREENE COtJNTY CLEARLY 
HAD THE LEGISLATIVE AUTHORITY TO ENACT THE INTERIM ZONING 
ORDINANCE. 

Initially, 'the' 'deferidants must assert that this issue was 

not raised by the pleadings and therefore is not properly before 

this Court. Buchner v. Kenyon L. Edwards Co., 210 Va. 502, 505, 

171 s.E.2d 676 (1970). The Bill of Complaint makes no allegations 

concerning the legislative autl'x>rity of the Board of Supervisors 

to promulgate such a law. 

Without waiving this objection, the defendants assert that 

the zoning enabling statute contained in Va. Code Ann. §§15.1-486 

·to 15.1-498 (1973 Repl. Vol.) supplied ample authority for this 

interim ordinance. 

It is well settled in Virginia that the powers of county 

boards of supervisors are strictly fixed by statute and are only 

such as are conferred expressly or by necessary implication from 
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I 

the! enabling statutes. Gordon!• Fairfax County, 207 Va. 827, 153 

S.E:.2d 270 (1967) ~ Johnson v. Goochland County, 206 Va. 235, 142 S.E. 

2d !501 (1965) • 

I ~· ~Ann. §§15.1-486 to 15.1-498 give the governing body 

of ~ny county the power to enact zoning ordinances involving the 

typical restrictions as to the uses and dimensions of land, and 

desbribe the required pi:ocedures for enacting such regulations. 

The complainant cited only one Virginia case, Board of 

· Suplervisors of Fairfax County!· Horne, No. 740916 (Va. s.c., 
i 

6/13/75), as authority for the proposition that Virginia hoards of 

supervisors have no power to enact interim zoning ordinances such 

as the one involved in the present case. In Horne, the Board of 

Sup~rvisors of Fairfax County passed an emergency ordinance which 

flatly prohibited the approval of subdivision plats and site plans 

until the date established for the adoption of the complete official 
I 

zoning map. After examining the enabling provisions applicable to 

subdivisions and those governing zoning, the Court held that there 

was, no statutory authority for an interim development ordinance which 

tot~lly suspenderl the submission of plats and site plans for a 

spepified period of time. In addition, the Court noted that there 

was I a significant distinction between local regulations governing 

subdivisions and those involving zoning. The Court made absolutely 

no ~inding as to the authorization for the adoption of an interim 

zonlng ordinance. 

f Unlike Horne, the ordinance under consideration here is limited 

entirely to matters permitted under 7.0ning ordinances, and more 

importantly there is no suspension for any period of the applications 

for I zoning permits, occupancy certificates, special use permits 

or variances. Rather, the ordinance scrupulously complies with the 

requirements of the enabling legislation. There was in no sense 

~ 
I 
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a moratorium- on all dev.elopnent in the county. It is true that 

commercial uses and certa'in residential uses were prohibited, 

as of right, during the one-year period. ~ut, SectiOn 15.1-486 

expressly gives the county the power to prohibit the use of land 

for commercial and residential uses. Va. Code Ann. --- §15.1-486 (1973 

Repl. Vol.). Whether that proscription was "reasonable" does not 

affect the issue of the organic power of the board to make a 

. regulation of that sort. 

This distinction was in fact noted by the Court in Horne 

when it stated that the interim ordinance involved in Downham v. 

City council of Alexandria, 58 F.2d 784 (E.D. Va. 1932), "did not 

prohibit construction." Deciding the case on another point in 

o<>Wnham, the federal district court in dictum approved the temporary 

· measure which merely provided that applications for building permits 

had to be referred to the zoning and planning commission for 

consideration and recommendation to the city council. 

The cases cited by the complainant: from other jurisdictions 

offer no support for his position and are completely distinguishable 

on their facts and issues. In four of the cases, Kline~· Harrisburg, 

362 Pa. 438, 68 A.2d 182 (1949), Lancaster Development, Ltd. v. River 

Forest, 84 Ill. App. 2d 395, 228 N.E.2d 526 (1%7), Sgro ~· Howarth, 

54 Ill.'App. 2d 1, 203 N.E. 2d 173 (1964), Phillips Petroleum co. v. 

Park Ridge, 16 Ill. App. 2d 555, 149 N.E. 2d 344 (1958), the courts 

actually invalidated the involved statutes because they were not 

enacted according to the procedural requirements of the enabling 

legislation. The power to enact was never discussed as the 

bases for the decisions. In Alexander v. Minneapolis, 267 Minn. 

155, 125 N.W. 2d 583 (1963), the disputed regulation, as in Horne, 

actually prohibited the issuance of any buildinq permit for a 

given period. 
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Finally, in the case of nowney v. Sioux City, 208 Iowa 

1273, 227 u.w. 125 (1929), cited by the complainant, the court 

struck down an ordinance prohibiting the erection of certain 

multiple dwellings in restricted residential districts without 

firs:t securing a permit therefor, because under the building code 

enabling statute there was no authority to prohibit dwellings. 

But,, the court pointed out that 

I 
I 

It is prohahly true that, under Chaptnr 324 
[7.oning enabling statute) the city would have 
the power, under the general zoning plan 
therein provided, to prohibit the erection 
o"f this apartment house; but the trouh le 
with the situation is that, at the tir.1e 
in question herein, the city of Sioux City 
had not passed a general zoning ordinance ••• 
and the powers conferred in that chupter ••• 
are not available to be taken from Chapter 
324 and made the basis for the ordinance 
in question. 

208 Iowa at 1278. 

In fact, most states have affirmatively declared that 

interim zoning is constitutionally permissible and that it is 

perm)issible for a locality to enact such legislation under the 

standard enabling act. Freilich, "Interim Development Controls: 

Essential Tools for Implementing Fle:dble Planning and Zoning," I . 

. 49 . .J. Urban L. 65, 83 (1971). The cases holding to the contrary 

have! involved procedural defects under the enabling statutes with 

regaJrd to matters such as preliminary investigations, proper notice, 

time! limits, or public hearings, or they have involved total 

suspensions in the granting of permits for construction. See, 

Annotation, "Zoning-Interim Ordinance-Validity," 30 A.L.R. 3d 

1196, 1210-1214 (1970). 

The Greene County interim zoning ordinance did not prohibit 

all development during the ter:iporary period, hut rather, in strict 
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accordance with Section 15.1-486 of the Code of Virginia it 

permitted certain uses in the zoning district, while allowing 

other uses to be made only if a special use permit. or 'variance· 

were granted, in order to protect the ·essentially rural, agricultural 

charac:ter of the county. No troratoriurn was deelared. Ho complete' 

suspension of pre•existing rights occtirred. Instead, the Board·''· 

of Supervisors passed a zoning ordinance by exercising only those 

powers specifically delegated to it. It was a very· restrictive 

plan, when compared to the typical zoning provision·s, 'but it 

was only temporary be~ause of the on-going planning for a longer 

range ordinance. There· was no statutory requirement as. to a 

rninimwn duration of a zoning ordinance. 

In light of the fact that the ordinance here is sharply 

contrasted with the Fairfax County act in Horne and that it did not 

exceed the permissible regulations under the enabling legislation, 

there is no doubt that the board of supervisors had the authority'·· 

to enact it. 

II. THE INTERIM ZONING ORnINAl~E WAS ADOPTr.D IN. 
ACCORDANCE WITH THE STATUTORY REQUIRF.ME!lTS FOR THE Elll\CTMENT 
OF ZONUTG LEGISLATION. 

A. THE ORJHllAHCE Wl\S EUl\CTF.D AFTER REASON.1\BLE 
CONSIDERATION OF THE FAC'IURS LISTED ITT 
SECTION 15 .1-490 OF THE CODE OF VIRGINIA. 

Va. Code Ann. §15.1-490 (1973 Repl. Vol.) requires th.at 

zoning ordinances be drawn with reasonable consideration of 

various factors including the existing uses of property, the 

trends of. growth and change, the current and future requirements 

of the community, etc. On the face of the ordinance, the Court 

can reasonably conclude that these factors were considered. Out 
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of a concern for these very factors the Board of Supervisors 

passed this temporary act in order to protect the county "from any 

building construction and new uses of land that may do irreparable 
I 

harm to the character of existing neighborhoods and which may 
I 

I 
defeat the purposes of the long range general plan and comprehensive 

. I 
ordinance." The Preamble recites that the ordinance was adopted 

for !the "purpose of promoting heal th, safety, order and prosperty, 

the conservation of natural and historic resources, and the general 

welfare ••• " It is clear that this ordinance on its face considered 

the Section 15.1-490 factors. The evidence at trial will also show 

that the Roard of Supervisors in fact gave reasonable consideration 

to these factors. 

I In addition, the complainant alleges that the act was invalid 

for Ii ts failure to be based on a "comprehensive plan." However, 

theJe is no such statutory requirement. In fact, in 1974 under 
i 

Chap:ter 11 of Title 15. 1, there was no mandatory requirement for 

any locality to establish a local planning commission, which body 

was responsible for preparing and reconmending a comprehensive plan. 

Va. Code Ann. §15.1-427 (1973 Repl. Vol.). nor was the local 

governing body bound to approve the recomrrended plan from an existing 

plan'ning commission. Va. Code Ann. §15.1-450 (1973 Repl. Vol.). And, 
I 

if the governing body desired, the comprehensive plan could be 
. I . 

adop1ted piecemeal. Va. Code Ann. §15.1-452 (1973 Repl. Vol.). 

Howe!ver, the governing body could enact zoning regulations even 
1 

without the existence of a planning commission. Va. Code Ann. 

§15.1-486 (1973 Repl. Vol.). The only requirement was that the 

zoni1ng ordinance be drawn with consideration for the factors 

listed in Section 15.1-490, among which is not included the 

comp:rehensi ve plan. While complainant has sought to intimate 

that' Va. Code Ann. §15.1-447 applies to zoning ordinances, it . . 
app~ies by its own terms solely to a comprehensive plan. It may 

well be that once a comprehensive plan has been prepared and approved, 

I 
l 
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it must be considered i~ drafting an original zoning ordinance 

or an amendment thereto. Cf. Board of Supervisors ~· Snell 

Construction Corp., 214 Va. 655, 202 S.E.2d 889 (1974). But 

such was not the case in Greene County. A comprehensive·plan 

·had not been ador>ted at the date of the enactment of the interimi 

ordinance. However, evidence at trial will prove that the proposed 

comprehensive plan was in fact utilized in drafting the zoning 

ordinance. 

B. THE INTERIM ZONING ORDIH.1\NCE DID NCYr GRJ\NT THE 
BOARD OF ZON !HG APPEALS THE PO\'YER TO RE ZONE PROPERTY 
IN VIOLATION OF ~· ~ ~· §15. l-495(e). 

Y!:_ ~ ~· §15.l-495(e) (1973 Repl. Vol.) provides that 

the powers delegated to a board of zoning appeals shall not be 

construed as granting any board the power to rezone property. 

The complainant contends that the special use permits were so 

great in quality and quantity that they effectively granted to 

the Board of Zoning Appeals the right to re-zone. 

Quite to the contrary, the Board was required to observe 

the standards for issuing such permits, which guaranteed that 

any building construction and new uses of land would not do 

irreparable harm to the existing character of the county, !·~· 

agricultural and low-density residential. The standards in 

Section 5. 3-1 of the ordinance mandated that the Board be guided 

with the objective of preventing any special use that would change 

the established pattern of development or not be in harmony with 

the uses permitted by right. Therefore the Board of Zoning Appeals 

did not have the power to rezone property. · 

C. THE INTERIM ZONIUG ORDINANCE PROPERLY CONFERRED 
ON THE BOARD OF ZONING APPEALS TIIB RIGHT TO MAKE 
THE ORIGINAL DETER-HNATION ON APPLICATIONS FOR 
SPECIAL USE PERMITS. ·,.: 

The interim zoning ordinance in Section 5. 3-1 gives the 

Board of Zoning Appeais the duty to make the original determination 
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on applications for special use permits. The procedure involves 

applying to the zoning administrator on a form provided for the 

purp;ose, whereupon he promptly transmits the application to the 

Secr.etary of the Board and a copy to the Planning Commission. 

Afte:r review by the Planning Commission the Board of Zoning Appeals 

hears and decides the applications. 

The complainant alleges that this original jurisdiction in 

the hands of the Board is improper. However, unlike applications 

for :variances, which can be entertained by the nonrcl only. on appeal, 

Va •. ~Ann. §15.l-495(b) (1973 Repl. Vol.), LakP. George Corp. ~· 

Standing, 211 Va. 733, 180 S.E.2d 522 (1971), the Board is permitted 

to make the initial decision on special use permits. Va. Cocle Ann. 

§ 15. l-495 (c) provides that a board of zoning _appeals shall have the 

powe,r "to hear and decide appeals from the decision of the zoning 

administrator 2E applications for such special exceptions as may be 

auth]orized in the ordinance." (Emphasis added). Since the sentence 

is worded disjunctively the board can hear and decide appeals or 

heari and decide applications for the special exceptions. 

This construction of the statute is reinforced by the provisions 

of Va. Code Ann. §15.1-496 (1973 Repl. Vol.) dealing with the 

application procedure for special exceptions. There, the statute 

requires the boarcl to "fix a reasonable time for the hearing of an 

application ~ appeal." (Emphasis added). Also the concurring 

vote: of three members is necessary to "reverse any order, requireMent, 

deci,sion or determination of an adMinistrative officer or to decide 

in favor of the applicant on any matter upon which it is required 

to pass under the ordinance •••• " (Emphasis added). Thus, the interim 

ordinance complied with the enabling legislation on this matter. 
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D. TUE USE OF STANMRDS FOR SPECIAL USE PE~1ITS, 
WHICH PARALLETj THOSE FOR GRANTIUG VARIAT-r.r:S, 
ONLY IN THE CIRCUMSTANCE OF WEIGHilli ·REBUTTING 
EVIDENCE TO A SUBDIVIDER 1 S PRESUMP'J"ION UNDER 
SECTION 5. 3-1(d) 1 IS PROPER UNDER THE ETTAt3LING 
STATUTE. 

Section 5.3-l(d) of the interim zoning ordinance provides 

that a subdivider under certain prescribed circur.l.Stances sh~ll 

be entitled to a rebuttable presumption in favor of the granting 

of a special use permit. Evidence necessary to rebut this pre

sumption is based on the standards set forth in Section 5.2-1 b 

and 5. 2-2 (a, b, c), which are used to decide variance applications. 

The complainant asserts that the Code-does.not pcrinit the utilization 

of such standards with respect to special exceptions. 

Y!• ~ ~· §15.1-491 (1973 Repl. Vol.) simply states . 

. that a zoning ordinance may provide for the granting of special 

exceptions "under suitable regulations and safeguards." Therefore, 

the use of the same standards as those for variance applications 

in this limited situation is permissible since the· guidelines need 

only be "suitable," that is, otherwise providing a sufficiently 

precise rule for decision making. 

III. THE BOARD OF SUPERVISORS OF GREENE COUNTY LAt'lF'lJLLY 
. DELEGATED LEGISJ.J\TIVE POWERS TO THE BOARD OF ZONII1G APPEALS IU 
THE DETERMil1ATION OF APPLICATIONS FOR SPECIAL USE PERMITS, SINCE 
IT PROVIDED REASONABLY PRECISE STANDARDS TO GTJIDE THE AGEHCY. 

It is well settled in Virginia that zoning is a legislative 

power residing in the State, which may be delegated to cities, 

towns, and counties. When a local legislative body delegates 

power· to make discretionary decisions to an administrative agency, 

such as the Board of Zoning Appeals, or if it reserves power to 

itself to make such discretionary decisions, it must establish 

standards for the exercise of the administrative power. Andrews v. 

Board of Supervisors, 200 Va. 637, 107 S.E.2d 445 (1959): Thompson 

v. Smith, 155 Va. 367, 154 S.E. 579 (1930). This rule is founded 



App. 79 

I 

I on' the principle that there must be a uniform application of 

thb regulations, in order that the discretion vested by the 

ordinance will not be used arbitrarily, and in order to ensure 

that the benefits of the discretion will not be bestowed on some 

and denied to others under like circunstanaes. Mari time Union v. 

City of Norfolk·, 202 Va. 672, 119 S.E. 2d 307 (1961). 

Such a standard may be general and at the same time be 

valid if it is capable of reasonable application. 2 Yokley, Zoning 

La~ & Practice §15-6 at 146 (1965). The growing, modern tendency of 

the courts is to sustain delegations of zoning authority guided 

only by general policy standards,· since att(!Tlpts to limit the 

administrative decisions to matters of detail results only in 

cr,eating an inflexible and unworkable zoning plan. Ours Properties, 

In,c. !· Ley, 198 Va. 848, 851, 96 S.E.2d 754 (1957) ~ Annotation, 

"Zoning-Delegation of Authority," 58 A.L.R.2d 1003, 1087 (1958). 

In Virginia the specificity required for standards under the 

general rule has been lessened under particular circumstances. 

This exception to the general rule was stated in the case of 

Gorieb !• ~, 145 Va. 554, 134 S.E. 914 (1926), aff'd 274 u.s. 603 

(1927), as follows: 

While the Courts have held that, generally 
speaking, statutes and ordinances which vest 
arbitrary discretion in public officials, without 
prescribing a uniform rule of action by which 
they shall be guided, are unconstitutional and 
void, this rule is subject to a qualification, 
where it is difficult or impractical to lay 
down a definite rule, or where the discretion 
relates to the administration of a police 
regulation and is necessary to protect the 
public morals, health, safety and general 
welfare. 

1415 Va. at 563-64. In Gorieb, the City Council of Roanoke had 
I 

adopted an ordinance providing for the establishment of building 

I 
setback lines. The ordinance gave the council authority to 

i 
I 

gt:ant or refuse permits for the erection of buildings closer to 
I 

I 
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the street than was g~her~lly provided, "accox:dingly as their 

judgment will dictate whether the proposed buildings will· 

sub~.erve the general welfare of the neighborhood and city." 

145 va. at 558. And furthermore, the o.rdinance mandated the 

granting of a license "whenever in their judgment the block 

to contain the proposed building has a greater value for business 

or mercantile than for residential purposes." Ibid. The Court 

held that such a standard was not arbitrary or whimsical and if 

.the discretion. was used in an arbitrary manner, the aggrieved 

party would be entitled to relief through the courts. 145 Va. at 566. 

In other cases, this qualification on the general rule has 

been specifically applied to the administration of zoning laws, 

Maritime Union v. City of Norfol~ 202 Va. 672, 119 S.E.2d 307 

(1961); Ours Properties, Inc. y. Ley, 198 Va. 848, 96 S.E.2d 

754 (1957), without regard to whether the discretionary power was 

exercised by the legislative body or delegated to an official 

or agency. Ours Properties, Inc., supra, Taylor v. Smith, 140 Va. 

217, .124 S.E. 259 (1924). 

In Maritime Union v. City of Norfolk, an ordinance was upheld 

which contained standards very similar to the Greene County rules. 

The disputed section of the City of Norfolk ordinance read, 

If the City Council shall find that the 
use for which a Use Permit is sought will 
not (1) adversely affect the health or safety 
of persons residing or working in the neighbor
hood of the proposed use, (2) will not be 
detrimental to the public welfare or injurious to 
property or improvements in the neighborhood, and 
( 3) will be in accord with the purposes of the 
ordinance and the City Plan of the City of Norfolk, 
it shall issue the Use Permit, provided t}1.at all 
other provisions of law and ordinance have been 
complied with. 

202 Va. at 679. Fifty-five separate uses were listed as requiring 

tise permits, and the Court noted that the promulgated standards would 

include an inquiry into differences in the size of the use, the scope 
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of operation, the location in relation to other use areas, 

the effect on value of adjoining or surrourrling property and 

the effect on the future growth of the area. They were matters 

that could not have been dealt with in advance in the formulation 

of the city plan. 202 Va. at 682. 

In Ours Properties v. Ley, supra, an administrative official, 

the:building inspector, made the zoning decision. There, the City 

of Falls Church passed. an ordinance which provided for specified 

uses in a particular zoning district as well as 

[A)ny other industrial establishment for 
which satisfactory evidence is presented 
that such establishment will not adversely 
affect any contiguous district through the 
dissemination of sMOke, fiunes, dust, odor, 
or noise or by reason of vibration and that 
such establishment will not result in any 
unusual danger of fire or explosion. 

198 'va. at 849. Finding that the words of the standard had a 

well t.Ulderstood meaning which would furnish a pattern of conduct 

to <juide the official, the Court e:q>lained, 

[T]he ordinance merely conferred adminis
trative functions upon the agent charged 
with the duty of carrying out the will 
and direction of the legislative body; 
the legislative purpose was discloser1 by 
the enactment of the ordinance; and, as 
far as was reasonably practical, the 
ordinance left to the official charged to 
act under it merely the discretion of 
determining whether a given status came 
within the provisions thereof. 

198 Va. at 853. 

In contrast to the above-described enactments, the 

Court invalidated in Andrews v. Board of Supervisors, 200 Va. 

637, .10 7 S .E. 2d 445 (1959), a Loudoun County zoning ordinance 

which stated, 

The Board of Zoning Appeals may grant or 
deny the application as the Board sees fit, 
being guided in its decision by its opinion 
as to whether or not the proposed use would 
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be desirable or adv-aritageous to the neigh- · -
borhood or the community or the county at 
large. · · · - · · ' · 

20.0 va. at 638. As a standard to determine who should be··-. 

granted special use pe~n\its, this .section was inadequate by 

its failure to describe what considerations should be weighed 

in arriving at a conc.lusion that a use would be advantageous, 

which meant that· the Board could even change the furdamental 

character of the zoning districts. 

It is surprising that an examination of the Court's· opinion 

in Andrews and of the briefs filed on behalf of the County reveals 

no reference whatsoever to the established doctrine of Gorieb v. 

~' supra, or that there was no evidence introduca:i or facts found 

which indicated the propriety of the consider_ation of that doctrine 

in connection with the case. Apparently the issue was never raised 

by eith~r party. 

It is submitted that the present case is a proper one for ~h.e 

application of the doctrine of Gorieb ~· Fox, since the administration 

of the special use exceptions under the interim zoning ordinance was 

a recognized subject matter for its application and it was impracti

cable to lay down more definite rules in the context of the temporary 

duration of the law. 

Even if the qualification on the general rule is not allowed 

here, it is clear that the interim ordinance provided standards more 

precise than those in the Andrews and Mari time Union cases and 

sufficient to meet any required level of specificity for standards. 

There is a long line of cases from other jurisdictions with 

ordinances containing provisions for special exceptions in which the 

courts have not found an improper delegation of power where the 

administrative agency was required to act with a view .to such 

particular factors involved as fire protectio·n, congestion, heal th, 
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traffic, or property values. For example, see Tustin Heights Ass'n. 

v. Board of Supervisors, 339 P.2d 914 (Cal. App. 1959); Jeffrey v. 

Planning & Zoning Board of Appeals, 155 Conn. 451, 232 A.2d 497 

(1967) 1 Lucky Stores Inc. v. 13oard of Appeals, 270 Md. 513, 312 

A.2d 758 (1973) ; Sun Oil Co. ~· Zoning Board of Adjustment, 403 

Pa. 409, 169 A.2d 294 (1961); Application of Good Fellowship 

Ambulance Club, 406 Pa. 465, 178 A. 7d 578 (1962); Barbara Realty 

Co. v. Zoning Board of Review, 87 R.I. 100, 138 A.2d 818 (1958). 

A statute similar to Greene County's in Mobil Oil Corp. v. 

Clawson, 36 Mich. App. 46, 193 N.W.2d 346 (1971), was upheld where 

special exception were granted upon the following considerations: 

(a) All requirements set forth in this 
~:oning Ordinance will be compliec] with; 

(b) The use and any proposed structures to 
be utilized in connection therewith will 
not create any threat to the p1lblic health, 
safety and welfare and will not unduly 
aggravate any traffic problem in the area. 

(c) The proposed use will not he injurious 
to the surrounding neighborhood, and 

(d) The proposed use will not be contrary 
to the spirit and purpose of the Zoning 
Ordinance. · 

193 N.W.2d at 348. 

In the present case, the standards for granting special 

use permits in the Greene County Interim Zoning Ordinance provide 

sufficient criteria beyond a mere declaration of "public interest" 

by which the Board of Zoning Appeals was guided in making its 

de1cision. The ordinance provided that the Doard "shall" consider 

the following factors: 

(a) The use shall not tend to change the 
character and established pattern of 
development of the area of community 
in which it wis~es to locate. 

(b) The use shall be in har:r.10ny with the 
uses permitted by right under a zoning 
permit in the zoning district and shall 
not affect adversely the use of neighboring 
property. 

(c) The location and height of buildings 
shall be such that the use will not 
hinder or discourage the appropriate 
development and use of ac1jacent land 
and buildings or impair the value 
thereof. 

(d) Hardship caused by passage of this 
ordinance. 
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Interim zoning Ordinance of Greene County, Va. §5. 3-l(a)-(d) (1974). 

Urilike the Maritime Union situation, ·th~ noa:rd.·of .supervisors 

did not simply require the administrators to act o~ notions of.what 

they believed to be in. the public interest. The rioard had to 

examine whether a use would change the pattern of d~velopm~nt 

.·in an area and whether it would hannonize with uses permitted 

by right. The aim was to stabilize tenporarily the type of uses 

in·· existing neighborhoods. The exact height, location··'and scope 

of proposed uses were all very" relevant. Also, the ordinance 

necessitated an examination of the economic impact, both in terms 

of the effect on the value of adjoining larrl and the hardship ·· 

caused to the applicant by this law. 

Special consideration was given to certain real estate 

developers, who were entitled to a rebuttable presumption in favor 

of the granting of a permit, where the subdivider had (1) acted 

in good faith by (2) securing preliminary approval for subdivision 

plats prior to passage of the zoning ordinance, had (3) complied 

with all the relevant time limits under the subdivision ordinanc,:e, 

and (4) would suffer a financial hardship. Though the degree of 

hardship was not specifically defined, the general meaning of such 

terms was known and the administrators could use their discretion 

to compare the relative burdens under varying circumsstanc~s. 

In addition, the Board was required to consider rebutting 

evidence to be judged by specific standards which included:_ (1) 

That the special use not be contrary to the public interest1 (2) 

that literal enforcement of the zoning ordinance would result in 

unnecessary hardship; (3) that the spirit of the zoning ordinance 

be observed and substantial justice done1 (4) that enforcement 

of the ordinance would effectively prohibit or unreasonabiy restrict 

the use of the property 1 (5) that setting asicle the ordinance would 
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alleviate a clearly demonstrable hardship approaching confiscation 

as distinguished fran a special privilege or convenience for the 

applicant1 (6) that hardship inflicted upon applicant is not shared 

generally by other properties in the vicinity and zoning district1 

(7) that the use proposed will not be of substantial detriment 

to adjacent property and the character of the district will not be 

changed. Interim Zoning Ordinance of Greene County, Va. §5.2-l(d), 

5 • 2-2 ( a, b , c) • 

These standards are similar to the factors to be considered 

in:the normal applicant's situation, except that they focus to a 

greater extent on the hardship factor while the lQtter focuses 

more on ti1e impact on surrounding properties. For example, the 

qualified subdivider' s use should not be of "substantial detriment" 

to adjacent property, while the nonnal applicant's use shall not 

"aiffect adversely," "hinder," or "discourage" the use of adjacent 

land. 

In summary, the standards listed in the Greene County Ordinance 

go: far beyond those in the Andrews case and are even more detailed 

than the Maritime Union ordinance. They provided suitable guidelines 

ftjr ti1e Board of Zoning Appeals to make uniform decisions in granting 

s~ecial use permits so as to achieve the goal of protecting the 

county for a one year period from any building construction and new 

uses of land that would do irreparable harm to the character of 

existing neighborhoods. Interim Zoning Ordinance of Greene County, 

va., Preamble (1974). 

In addition there are certain factors present in this 

situation which have been recognized as favoring a conclusion 

tnat the standards are adequate. First, zoning administration has 

benn an area where the delegation of broad discretionary powers is 

s~pported by long tradition, because of the need for more flexibility 

by reason of the subject matter involved. Cf. Ours Properties, 198 

J 
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Va. at 8511 Cooper, 1 State Administrative Law 78 (1965). 
--

Next, broader discretionary powers may be delegated where 

there is adequate judicial revfew available, including a re

examination of the facts. Cf. Gorieb v. ~' 14 5 Va. at 

566. Under Va. Code Ann. §15.1-497 (1973 Repl. Vol.) any --- ---
aggrieved person may use a writ of certiorari to review the 

, ' 
decisicm of the board of zoning appeals, and the 'court may take 

evidence itself or appoint a commissioner to do so. Finally, 

broader delegations are sustainecl where the ordinance requires 

notice, hearings, and generally fair administrative procedure. 

Downey Y.· Grimshaw, 410 Ill. 21, 101 N.E.2d 275 (1951). The 

.Greene County interim ordinance carefully guaranteed the right 

to notice and hearings as set out by Section 15.1-431 of the 

Virginia Code. Interim Ordinance, §5.3-3 (1974). 

In view of all of these considerations, it appears clear 

that the rules of conduct for the issuan'ce of special use permits 

were sufficiently definite to provide for uniform application 

of the law. 

IV. THE INTERIM ZONilTG ORDINANCE BEARS A REASOHABT...E 
AND SUBSTANTIAL RELATIOHSHIP TO THE PUBLIC HEALTH, SAFETY, 
MORALS, AND GENERAL WELFARE. 

In determining whether the substantive content of a zoning 

ordinance complies with the due process guarantees of the state 

and federal constitutions, the general principles for judicial 

review are well-established as follows: 

The legislative branch of a local government. 
in the exercise of its police power has wide 
discretion in the enactment and amennmeht of 
zoning ordinances. Its action is presumed to be 
valid so long as it is not unreasonable and arbitrary. 
The burden of proof is on him who assails it to prove 
that it is clearly unreasonable, arbitrary or capricious, 
and that it bears no reasonable or substantial relation 
to the public health, safnty, morals, or general welfare. 
The court will not substitute its jnc1gment for that of a 
~egislative bo<ly, and if the reasonableness of a zoning 
ordinance is .fairly debatable it must be sustained. 

Board of Supervisors v. Allman, 215 Va. 43'1, 444, 211 S.E. 2d 48 (1975). 
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The evidence to be brought forth at trial as to the actual 

purposes of the interim ordinance and the developtnental state of 

Greene county will be very relevant in detetrnining the validity 

of the ordinance, Board of Supervisors ~· Carper, 200 Va. 653, 107 

S.E.2d 390 (1959), but with:>ut such testimony the reasonable 
I 

assumptions from the words used in the act must control. 

The complainant relies on the cases of Board of Supervisors 

v. Carper, 200 Va. 653, 107 S.E.2d 390 (1959) and Board of Supervisors 

of Fairfax County~· Williams, No. 730996 (Va. s.c., 6/13/75), in 

contending that the exclusionary character of the ordinance violated 

du~ process and equal protection guarantees. 

In carper the Court invalidated a minimum two-acre lot require

ment applied to the western two-thirds of Fairfax County on two 

grounds. The practical effect of the ordinance was to prevent 

people in low incoroo brackets from living in the western area, which 

was reserved for those who could afford to build houses on two 

ac~es or more, thereby serving private interests. In addition, 

the coWlty allowed certain land owners to record plats, providing 

for lots of a minimum size, for a period of two years after the 

pai;sage, which discriminated against other land owners similarly 

situated. 200 Va. at 653. However, as a caveat, the court noted 

that a two-acre minimum restriction was not per se invalid, since 

it might have been permissible within a reasonable area. 

In Williams, the Court cited the exclusionary effect of an 

ordinance forbidding high-density developments on designated 

property as only one minor factor in reaching the conclusion that 

under all the circumstances the reasonableness in denying a higher-

density zoning was not fairly debatable. 

The proper focus is on all the circumstances in a given case, 

since the mere presence of an excl11sionary feature in a zoning 
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ordinance is never eno~gh by itself to reverse the presumption 

of validity. For exanple, a number of cases have sustained 

the validity of ordinances by which all or. substantially all 

the territory in a municipality was zoned for residential use. 

Cadoux Y.• Planning & Zoning Com., 162 Conn. 425, 294 A·.2d 582 

(1972), ~ ~· 409 u.s. 924J Gautier !• Jupiter Island, 142 

So. 2d 321 (Fla. App. 1962); Richla\<1n Y.• McMakin, 313 Ky. 265, 

230 s.W.2d 902 (1950), cert. dismn 340 u.s. 945; Conner v. Chanhassen, 
~~ -

249 Minn. 205, 91 U.W.2d 799 (1957) J Annot., "Zoning-Residential Use -

. Entire Town," 54 A.L.R. 3d 1292 (1973). Similarly many cases have 

upheld zoning ordinances with exclusionary features such as minimum 

lot-area requirements or the exclusion of multifamily dwellings. 

Annot., "Exclus.ionary Zoning," 49 A.L.R. 3d 1210 (19.73)". 

By virtue of the circumstances surrounding the interim zoning 

ordinance of Greene County it is clear that the reasonableness of 

the regulations was fairly debatable and must be sustained. Unlike 

Carper, where the decision was ma<le to. require two-acre minimum lots 

indefinitely in order to concentrate growth in another area, here 

the ordinance was in essence a very temporary act, specifically 

limited to no longer than one year. The restrictive zoning, which 

did not halt all development, but only allowed particular uses, was 

intended for the benefit of all the citizens by protecting the county 

during the preparation of a more comprehensive developmental plan 

from "any building construction antl new uses of land that may 

do irreparable harm to the character of existing neighborhoods 

and which. may defeat the purposes of the long range general plan." 

The County utilized only t.he best of planning techniques. The 

court should not so narrowly define the public welfare as to 

exclude· reasonable, terrporary restrictions placed upon the use of 

property in order to aid the development in the future of the 

entire county. 

__J 
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CONCLUSION 

From the foregoing, it is apparent that the Greene County 

lnterim Zoning Ordinance was valid on its face and that all 

issues determinable as a matter of law must be resolved in 

favor of defendants. 

.·,., .. ,. 

Respectfully submitted, 

COUNTY OF GREENE 

and 

BOARD OF StJPB!WISORS 
OF G~ENF: COUN":'Y 

By Counsel 
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~~---'~~~-1-1---'--~~~~~~~ (Transcript of Hearing on) 

1 NoveP\ber 17, 1975 

2 Court convened at 9100 a.m. 

3 

4 COUN'J.,: All right, gentlemen, I take it t_'hlllt you aJ..l 

5 are ready to proceed. on the argument on the questions prus'ented 

'' 
6 in the case of· Mac.t'hewa ~gainst the county of Greene, on the 

,. , , .. · :: I 

7 interim zoning ordi~anee. 

8 PARKER: If the court please Your Honor in view of 

9 what is stated on Page 2 of the county's hr.:i.ef, I h•tVi:" a 

10 motion. I move to amend the bill of complaint in this case 

11 by adding a paragraph 9-A-l as follows: 'l'he Board of Super-

12 visors of Greene county had no power to enact the interim 

13 zoning ordinance in question. It seems to me th3t the complaint 

14 that the amendment ia probably unnecessary. Paragraph 9 begins 

15 by saying the interim zoning ordinance is wholly invalid and 

16 · inoperative, intar alia, because - - -that is among uther 
' ' 

17 things because and goes on and cites particular qu~lities 

18 which we thought among other things made the ordinance invalid • 

19 . My feeling on that point is that though f acta have to be 

20 alleged such as un~eason~l49nesa, that might: ~e a fact, that 
1 •• •• • • : 

21 law does not have to ·.be alleged. It merely, means particularly 

22 in a motion for summary judgment that we are now involved in, 
·'!• 

23 it merely means to be brought to the court•a attention at every 

24 . stage, ao that every- the fact of the matters, as I understand 

25 the law, it was improper to plead law. It waa enough to aay 
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1 that the ordinance was invalid. However, I dan't want to get 

2 caught on the horns in this case of not p&'fl8H"Ying proper 

3 error. There isn •t any question of the fact that that does 

4 not lie in paragraph 9 samewhere and I want to make it clear 

5 that that does lie. And the matter bas been briefed by both 

6 coun .. 1, and it seems to me that no one is surprised by this~ •• 

7 DICI<EYa We have no objection •••• 

8 COUR'l'a All right, if it •s not objected to it will 

9 be permitted. Now I will leave it for Mr. Parker to form the 

10 amend•nt in writing, what he stated orally before the court. 

11 I take it there won •t be any trouble to do so, that the 

12 basic amendment i• that the assertion would be included under 

13 paragraph 9 that the Board of Supervisors had no legislative 

14 power to enact the interim zoning ordinance. 

15 PARJ<ERa Yea air. That•• precisely it. 

16 COURT: The enabling statute did not permit such 

17 an interim ordinance. 

18 PARl<ER I Yes 8 ir. 

19 COURTa All right, that •s the extent of the amendment, 

20 then. 

21 PARJ<ERa 1'1• sir. 

22 COURTa All right and it's not objected to - it will 

23 1be permitted. 

24 PARKER I Thank you • ir. 

25 COURT: I think you all have addressed that point in 
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l the reaearch, in your citations. 

2 

3 

4 

5 

6 

7 

SLAUGHTBR1 Yea Your Honor we have. We have addresse 

tba't point, although of course we had it at that time in 

llJ:iefs and Mr. Parker hadn't raised it in the bill of 

noted that it had net been raised in the bill of complaint. 

We did not receive notice of his motion previous to the hearin , 

although our llJ:ief waa in a week ago, according to the court •a 

s deadline. But in the interest of saving time we will - we 

9 to accede to the amendment. 

10 COURT• Now what is it that •a pendiDJ? You say a 

11 

12 PARICBR 1 Your Honor, a motion thia morning to determ 

13 aa many of the issues of law as can be determined prior to 

14 trial. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CCX1RT1 wall, that's not a motion for awamary 

judgment thouqh ia it? If it ia ••• 

PARKBR1 That ia the affect of the mot.ion for summary 

judgment ••• 

COURT1 H•• such a motion been made though? 

PARJ<ER1 11ts air. 

COURT1 Where ia it that it's contained? 

PARICBRa I will haw to see the file air. There is 

such a motion. 

COOR.Ta Maybe there is, let's take a· look just a 

minute· and see.· That •a what the question •nd the research is 
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directed to •••••••••••••••••••• 

PARKER1 When we were last before the court we took 

the matter up. 

COURT: As I recall it all that was directed to the 

request for admission in interrogatories •••• there was a 

motion for summary judgment ••••• 

SIAOOH'l'ER1 May it please the court maybe at the same 

time, in Mr. Parker's motion made on the 14th of October, Mr. 

Parker rnovea to bring on •••••••.••••••. the inte~rogatories, 

he also moved for a determination of the question as well as 

the - on page 2, whether the ordinance was unconstitutional 

on the face, and he moved for pre-trial conference. Well, the 

court made its ruling on that case on October 20th, and then 

thereafter, about 10 days thereafter permitted an order which 

incorporated the court• s ruling ••••••••• 

PARl<ER.1 Excuse me •••••• I have not received any such 

order. You indicated to me that you were going to prepare 

an order, but I have not received anything. 

SLAUGHTER& In any event if the Court please there 
missed 

was no motion for aW\'UUilry judgment, unless it is something we h ve/ 

There was a motion that the Court determine whether or not 

the ordinance was invalid on its face, that is what we are 

here •••••• not a. motion for swnmary judgment ••• 

COURT 1 Maybe it has the same affect. 

SLAOOHTER1 It baa the same affect, but •••••• 
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1 PARXBR1 I did not call it a motion for summary 

2 judgment. and I dan't 'know.that there's any· procedure 

3 in chancery, but ••••••• it• a on the second page Your Honor 

4 of the latest of the interrogatories but there •s more to it. 

5 It waa filed on the 14th of oetober. 1975. 

6 COURT a All right, let• a see now. 

7 PARl<BRa The second page of that, •ir, and the first 

s port.ion, I believe, ca the second page. 

9 COURT& All right, now it •a a motion included with 

10 the mot.ion with regard to the interrogatories and separate mot.j on 

11 for determination .in advance ·of trial such issues as are solel3 

12 matters at law. That's where we are today then I take it? 

13 PAIUCBR 1 Yea air• 

14 S IAUGR'l'BR I Ye a air. 

15 COURT& It's in the nature of a pre-trial conference 

16 and a motions hearing which goes to the issues of law, and I 

17 think. you all have addressed those in your memoranda which has 

18 been filed. Now who can enlighten the court on who's got the 

19 first shot at it? 

20 PARIGma I think I have- the first ehot at it, Your 

21 Honor, but I will reply to Mr. slaughter if he cares to proceec • 

22 CaJRTa All right, Mr. Slaughter. 

23 SIAUGH'l'BR• If .. it please the Court, I •m not ask.ing 

24 to speak but merely to say - certainly the ordinance is valid, 

25 is presumed to be valid until auc:cesafully challenged. Mr. Pa1ker 
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OP'ned with his brief, we of course replied - certainly as 

I faf as our date was concerned in accordance with the court's ve~bal 2 

3 in'9tructions, al.though apparently no order had been tendered 

4 to the Court. And I would think since Mr. Parker clearly has 

I 
5 the burden that he would open. 

6 PARKER : I have •••• 

7 COURT1 He's indicated he will reply to you, so you 

8 may proceed and then I will hear from him. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

i 
SLAUGHTER• May it please the Court, I don •t wish 

t::ol ta,, .... _ n.r up the court's time unnecessarilyJ obviously our brief 

I was the Most recently filed and I think dealt clearly and 

su~cessfully with the issues that Mr. Parker had raised. Mr. 
! 

Patker apparently takes the position, if I may summarize it in 

I 
a nutshell, that the Horn case, the most recently decided 

I ca.e, gives him a certain right to say that the Greene county 

Interim zoning ordinance is not a proper ordinance. That 
' . 

case dealt with interim develotxnent ordinance - it was called 
I 

which put an absolute moratorium on issuing any building 

I pe~mits, which of course as we explained in some detail 

in 1011r brief this interim ordinance did not do. We went on to 

point out of coi.trse that interim ordinances are now canmon 
I 

in most atates. They've been ruled constitutional. They are 

23 coJi.s idered very essential for proper planning process. And th!! 

24 

25 

Greene county ordinance certainly on its face was adopted 
all 

wi~h/the attention to detail required in the adoption of any 
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zoning ordinance at that time in Virginia. Now, I realize 

2 it's hard to deal with these things orally, I think it's well 

3 that briefs were requested and that they were supplied 

4 for the Court to consider. I think perhaps the best thing I 

5 can do here is simply 90 through the points which each of. us 

6 agreed - although unfortunately no orders have been entered, 

7 we were going to deal with, and explain the situation briefly 

s to the Court. The court may be able to follow more easily if 

9 he refers to that paragraph 9 in Parker's bill of complaint. 

10 with various other paragraphs - we've agreed on that we've 

11 dealt with. The first is paragraph 8 and it alleges that the 

12 zoning ordinance was invalid because it waa not enacted 

13 with or after the comprehensive plan required by 15.1-446 

14 of the Code of Virginia. 15.1-446 of the Code of Virginia deals 

15 with comprehensive plan not a zoning ordinance. At the time 

16 it was not required that the plan be adopted before a zoning 

17 ordinance, so clearly the zoning ordinance is not invalid on 

18 that ground. The next paragraph letter was - well, I might 

19 111tntion parenthetically to the Court, that B notes that there 

20 was no investigation aa far as 15.1-447 •••• again 15.1-447 dealt 

21 with the adoption of comprehensive plan not a zoning ordinance. 

22 So clearly an its face that section, that sub-paragraph ia 

23 not valid. Now as to nwnber F that ia really the same as A, 

24 and again the answer is the same, that the zoning ordinance 

25 does not have to be based cm a comprehensive plan - certainly 
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1 at that time. Now going to I - that j\llt geta more to the heart 

2 of the matter - Mr. Parker simply argues but without any real 

3 foundation that t1"1e Stanardsville :Board of Zoning Appeals may 

4 grant the privilege of commercial use are conclusory and indefin te, 

5 but it•s been pointed out in my brief if the court please, the 

6 stanards are similar to standards adopted i.n a variety •:>f other 

7 cases. There is one thing I think should be pointed out here, 

8 that standards.in zoning ordinances by their nature have to be 

9 general. It's really impossible even where you are talking 

10 about special use permits to have absolutely precise standards. 

11 There is no way an ordi.nance could possibly foresee all the 

12 problems that can ariae. The standaX'.d& have to be sta.ndards 

' 13 but they can be and must be general, and of course Mr. Parker 

14 is saying - using the words conclusor:y and indefinite, because 

15 in his opinion it of course involves his side of the case, these 

16 atandards are not officially precise for hia client as he sees 

17 them, who baa received a special use permit from the zoning 

18 people. · Nowagain paragraph J is similar. Mr. Parker is 

19 essentially saying in effect that the Board of Supervisors 

20 conferred on the Board of Zoning Appeals the pc>wer to legislate. 

21 As we point out in briefs they clearly did not. It simply 

22 gaa the Board of zoning Appeals certain powers within specific 

23 guidelines. It was not a general type of standard such as I 

24 think one of the earlier cases, ! believe it was the Day case 

25 had said, which simply said that the Board had a right to decide 
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1 special use permits because of its - on the basis of whether 

2 or not such and such decision for special use permit was good 

3 for the county. Our standards are much tnore definite than that. 

4 And again th.ere has been .tl·~~ proper analyEiis there. As to I<, 

5 Mr. Parker takes the position, the Board of Z·::>ning Appeals 

6 only has the power to decid,:i appellatt:~ cases, but section 

7 15.1-49.SC, revised, unlike variances, special use permits 

8 may be decided originally by the :Soard of Zoning Appea.ls. 

9 So I< really has no merit. S and P, Mr. Parker indicates that 

10 the interim zoning ordinance unlawfully regulates the sub-

11 dividing of land and regulating its use. Well again th.at •a 

12 simply not true. The ordinance does limit development in 

13 Greene county for one year period as of right, the two acre 

14 lots for single family residential use, but it •a talki11.g about 

15 zoning, not just use. It's unlike the Horne case which was, 

16 as the Court poimted out, a case involving really sub-divisions 

17 not zoning. Here any sub-division could pass as a matter of 

18 right, provided it involved two acre lots for single family 

19 residential use. So it's not a sub-division ordinance. It 

20 was clearly a zoning ordinance. /\nd finally generally Mr. 

21 Parker aaya that the interim zoning ordinance was not reasonable 

22 exercise of police power but as again here it tends to point 

23 out in our brief , the Board of Supervisors of Greene c:ounty 

24 surely within the police l'.)Owe.r have the right to p•s=:. ei zoning 

25 ordinance. There would be no question of that. Now we are 
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1 unclear - and this we shall take up when our argument as to 

2 this point is finished, we are unclear as to whether Mr. Parker 

3 is ·going to raise any question abo·ut the adoption or not. He 

4 has indicated at times he thou9l1t pei.haps not, and then he has 

5 indicated that perhaps he would. But this is a point that 

6 really should be resolved today for us to know how much time 

7 i& igoing to be involved in the trial o:: the case. Now the 

8 interim zoning ordinance even assuming Mr. Parker feels that 

9 he wants to challenge the method of adoption was adopted with 

10 all the requirements - this of couI'&e is a taattor of evidence. 

11 I think Mr. Parker has unsuccessfully challenged it ... with all 

12 the requirements of a zoning ordinance, and did provide by its 

13 terms a one year limitation. It is a very stringent ordinance, 

14 because it is an interim ordinance, because they wanted to 

15 preE1erve the character and integrity of Greene County at least 

16 for a year until the master plan could be adopted, and a final 

17 · comprehensive zoning ordinance adopted. As the court k.nows 

18 and of course this all will be a matter of evidence ...• the 

19 Board of Supervisors and Planning Commission and other subjects 

20 that the final comprehensive plan was adopted and the f:inal. 

21 comprehensive zoning ordinance was adopted, all within one 

22 · year. And by experience of course the interim zoning c•rdinance 

23 after one year was no longer in effect. As to the quee~tion 

24 of whether or not the Board of Supervisors, the Soard c•f 

25 zoning Appeals were within their rights of police power, clearly 
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1 as our brief points out they were. There can be no question 

2 if the Court please that as a method of law, this is a valid, 

3 proper, well drawn, well executed, ordinance. Now as to whether 

4 or not factually there is some technicality that Mr.. Parker 

5 could raise in a factual hearing to which the court mi9ht 

6 conclude that there were some flaw in it, that of cou.rse is 

7 n"t a matter for today. Today the cour.t is only deciding 

8 issues which can be decided from the ordinance itself ..•.•. 

9 COURT: He's put it on that basis whether it was 

10 invalid and unconstitutional on its face, so any technical 

11 defects as to its adoption would require behind the elements 

12 and I take it that it not to be considered today. But 

13 what can be gleaned from the face of the ordinance itself 

14 insofar as its exercise or over-exerciaa of the police 

15 power. 

16 SLAUGHTER• 'J."hank·you, Your Honor. 

17 COURT: All right, Mr. Parker. 

18 PARKERs Our reply Your Honor will be very brief. 

19 'I'he matter has been briefed by counsel and I agree with Mr. 

20 Slaughter that it is an inappropriate - that oral argWlient is 

21 largely an inappropriate vehicle for the elucidation of. these 

22 isauea. l would point out to the court that I know tho difficul t:y 

23 Mr. Slaughter suffered in that connection. I point out to the 

· 24 court that Mr. · Slaughter went through the p:>ints and he said 

25 the county was right, he •aid the county was clearly right, and 
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1 didn't have much to sal~ abol\t "'hy •••• the brief said why from 

2 hia point of view, the brief said why from our point of view. 
if 

3 But/the matter will stand or. fall based on oral argument 

4 on either side so far as that is concerned, I should think 

5 that neither side would prove very convincing. If the Court 

6 please, I'd like to refer to page 3 of the county's brief. 

7 The county says that - in the second indented t>iiragraph, 

8 the canplainant cited only one Virginia case, Board of 

9 Supervisors of Fairfax County versus Har~ and cites it, as 

12 

10 au.thcrity for the propoeition that Virginia Boards of Superviscirs 

11 have no power to enact interim zoning ordinances such as the 

12 one involved in the present case. The brief goes on to say, 

13 in HorllEj the Board of SupervisOr.s of Fairfax County passed 

14 a.n emergency ordinance which flatly prohibited the approval 

15 af sub-division plats and sight plans until the date established 

16 for the date of the complete official zoning map. If the court 

17 please I don't think that •s consistent with the i!lcts in Horre 

18 or at least I IJon•t think it's fully lucid with respect to tho~e 

19 facts or candid. on page. 2 of the opinion by Mr. Justice 

20 George M. Cochran as to which there was no dissent in the case 

21 of Board of Supervisors of Fairfax County versus M. S. Hor~ 

22 in 9ivin9 this pagination, Your Honor, ~ 'm obliged to refer 

23 to the case as it was typed up, the opinion as it was typed up 

24 in the Supreme Court and not - if its found its way into the 

25 Virginia Repo:r~ts as I believe it has, the paginati.on t 'm g.ivin~ 
._ ___ _u_ __ ~-----=-------------=------='--==-----------'"---~--- ... 
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is not necessarily the pagieaticm in the Virginia Reports. 

The emergency ordinance waa adopted it says without compliance 

with the statutory requirements for the enactment of either 

zoning ordinances or sub-division ordinances. So to that 

extent the county's brief is correct. but owr on page 3 -

after complying with all statutory requirements for the enact

nent of the zoning ordinance, after requiring - complying 

with all statutory requirements for enactment of a zoning 

ordinance, the board reenacted the IZO on March 4, 1974. The 

reenacting ordinance differing in no material respect from 

the emergency ordinance and c:anfirming the affective period of 

13 

the morator iwn from January 7, 1974, when the emergency ord ina11ice 

has been affected through June 30, 1975. The ordinance - thexie 

were cases here, the Court can see that waa a consolidated 

caae - there were many cases. There were cases which arose 

that go on to state other parts of the opinion, befere and 

after March 4, 1974. se it'• perfectly apparent. that the - from 

the Horn case that the Supreme Court there was dealing with an 

ordinance which. wae not an emergency ordinance. It started 

off as an emergency ordinance, but that matter was quickly 

rectified, it didn't make any difference aa far as the Supreme 

Court was concerned. They were dealing with the kind of 

ordinance as far as that ia concerned that we are dealing with. 

The County makes a cansiderable effort to show that what they 

were really dealing with there was some scart of sub-divisian. 
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ordinance and not some sort of zoning ordinance. That may 

be, that's - I believe the Court in essence so characterized 

it although we do net concede that point. It may well be 

that that is the case. Nonetheless, the Court scoured the 

Cede te find either under zoning or under sub-division ordinanc~s 

enactment,enabling provisions, anything which would permit 

local boards to pass an ordinance of this - an ordinance of 

this character. And they said we can't find it under anything. 

It's in that 15.l essentially - title 15.l, that's by and large 

what they had to say. Now on page 6 of that opinion the 

Court says, the court refers to Dillon's rules •. The canmission 

on constitutional revision recommended the inclusion of a 

provision to reverse Dillon• s rule as to cities and certain 

counties - I don't even suppose that would have to do with 

Greene county - in order to rela}: the constraints on local 

government. Dillon's rule, of course, Your Honor, was the 

rule that said that local boards ha~e only such powers as 

I've expressly granted to then and those which come by necessary 

.implication. This recarun«!ndation to reverse Dillon's rules 

was rejected by the ~neral Assembly and was not incorporated 

in the rev.ised constitution when it became affective July 1, 

1971. We must conclude therefore that regardless of its rate .. 

in other jurisdictions Dillon's rule remains in effect in this 

stat.e. Accordingly the board could not enact the IZO und•r 

its general police power. And they dm't say there - well, then 
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they go and they look at the sub-division and the zoning 

requirements • And t.hey say in another place in the opinion 

3 that they looked at all that, and they den 't find any autho:r:it~ 

4 in Virginia for such legislation. The board haa cited numeroui 

s cases in support of its can tent ion ~at it had necessarily 

6 implied authority to enact the IZO. Most of the cases on 

1 which the board relies are distinguishable frm the present 

15 

a case. Wow the interesting thing about that is that they started -

9 they picked up the cases in the treatises and then - our 

10 Supreme Court has picked up the cases in the treatises, to sh°"' 

11 that they considered them, where interim zoning ordinances 

12 were validated in other states. So.t'lW states have reversed 

13 Dillon •s rule and •o forth. on pages 12 and 13 of the opinion 

14 beginning with a paragraph which reads as I just read, the 

15 board has cited numerous cases and so ·forth. our Supreme 

16 Court first distinguishes four cases_ then distinguis!les 

17 four mo.re cases, then disti.nguishea three cases, then distinguJ•he• 

18 another case, then qJ.stinguishes three cases, then distinquisha• 

19 another case, then distinguishes another case, and got them 

20 all cited there •••• footnotes in the opiraicm - footnotes 5 

21 tlqough 11. It goes on on page 14 if :x dgn't miss my guese to 

22 diatinguiah two more cases. It •s plain from that that the Supre11ne 

23 Court is saying no we won't buy the argument in Virginia that 

24 our boards of superviaars hilve the powar to paea such ordinance• 

25 as this. 
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COlmT: Such ordinancias as what kind are you referrin9 

to now? 

?AlU<SR: Such ordinances as •••• 

COURT: '4bat is the inference ·t.o be gained from 

the words such w:·dinances as they are tal~dng a;)out, oues 

which completely prohibit .::onat.ruction o:c ones which restrict 

it? 

P..i\lU<Ek: '!'his was an 03:·dinance which .restricted the 

filing of site pl.ans. which simply said that with .soma 

~xcep;.:.ions, there were some exceptions left, out they were 

!night rniniscule. 

COURT: I notice that bvt.~ aides refer to that as 

no pCMer to enact such zonini;; w:dinances as involved in the 

present ca:4e. Well, that• s a <.:as.a by caae determination, now 

what such elements are we dealing with ~n general terms? 

The one Whl.cb undertakes to resb: ict f.(J); cl tempo.; . .-ary per iC)d er 

one which blocks all construction in cl certain area of the 

county'? Is that what Hor.1.1 waa about or is it another case 

involved'l 

PARI<ERa Your Honor, Horn did not. block everythinq. 

norn amended the coun'ty zoning ordinance - the interesting thi 

is the county has amanded its -'Oiling ordinance and not someth 

else, page 2, the interim - section 30-19, the interim develo 

ment ordinance ••• 30-19.'l - 30-19.2 •••• during t.he pe.riocl while 
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in Fairfax County, (a) no application shall be accepted 

for, nor any approval granted for a apecal permit, special 

exceptions, site plan Unc'ler the Fairfax county zoning ordinance 

of 1959, as amended Ol' revised, 0r preliminary sub-division 

plat., except as provided in sub-sec~ion c of this article. 

COt.nt'l'a In other words that stops everything dead 

in its tracks, didn't it? 

PARKER.a No air, because sub-section 2 said no 

17 

proposal for a public facility shall be subject to the provisicna 

of section A al>ove, but it stopped mut. everything in its 

t.racks •••• if th~ court wish.es to look at it that way. It 

didn't atop it all, it stopped most everything. We have an 

ordinance here that at.ops most everythi.~g as a matter of right. 

I was going to come to that. Question. Talking about for a 

moment the standards that we.re given to the Boilrd of zoning 

Appeals in this ordinance. 'l'he standard• which were adopted, 

the OX'dinace provided for two things, special use permits and 

special exceptions. ona of those ia menti.uid, it seems tt» me 

somewhere else one ia tangentially ructntioned in the enabling 

act. The standarda which were adopted wa~e not. the standa~ds 

which were given for those in ~he - that is no standards reall~ 

are given in the aot. It sRy111 - f~ one .;,f th8m it says 

aanethiag liko that - a\lCh regulations as. the aoard may state. 

or as the ordinance may state, or something on that order. 

My poillt is essentially this, this ordinance adopted the standar:da 
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1 t.or • variance with respect to special use permits and special 

2 exceptions. I think the supreme Court. I may be wrong on this, 

3 but l certainly take thia position, I believe it's correct, 

4 I think a va;iance is a legislative act1 typically granted by a 

5 Board of Supervisors, it is a little arM1ndment to the ordinance. 

6 certain uotice provisian3 are required because of the fact 

7 that it •s sort of a hybrid really - the fact - i>ut our Supreme 

B court has characterized var. iance s as - if I• m not mis taken 

9 as a legislative act. Because they say that where a variance 

10 .i.a appoaled they say, no if this is a legislative act and unteel8 

11 it's cl.early wrong we can't overturn it, this is legilslative 

12 r.ight. of the boards of supervisors and it •s clearly beyond 

13 their power. If it• s arguable. we can't do anything about it. 

14 And that •s the way they approach it. Now in some states 

15 such things as arguments ~ver va;iancea might be considered 

16 

17 

18 

19 

20 

21 

22 

23 

24 

judicial but in Virginia we cgnaider it legilslative acts. And 

l think that nieana t.'lat by adopting those standards, legislative 

standards are precisely what we are adopting for a Board of 

Zoning Appeals, and yet our boards of zoning appeals are 

judicial bodies. That is they are administrative bodies if 

the cow:t wishes to look at it that way, but they exercise 

jwlicial authOA:"it.y. They make judicial decisions. It may welJ 

:be that the breadth of these decisions - 1 mg your pardon 

that th& breadth of these standards is appropriate .for 

18 

25 variances, for a legislative body exercising legislative authoxity. 
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It is not appropriate for an administrative body exercising 

judicial authority, judicial - making judicial decisions. 

And I think right there 'that put.a the quietws on the argwmant 

that the atan'1ards ilavolv.d are not too broad. l do not 

mean Your Honor to abandon any argwnttnta that we have ra iaed 

in this case by not mentioning it.this morning. I have 

mentioned a few in response to what the County had to say 

by way of indicating to the Court that - by way of indicating 

to the court that we wera - things that I think highlights 

· the argumnt •••• perhaps &Giile of our best arguments. I think 

these are very difficult issues for the Ceurt, but .baaed on 

the•• iaaues in as much aa the County tried to pass a valid 

ordinance - I think it failad to do eo, and 1 respectfully 

augg .. t to the court that. we - the court might juat as well 

so declare. Thank you air. 

SLl\WH'l'BRa May it pleaae th• court. I know Mr. Parker 

elected to waiw Ilia opeaa:i.ng - let us open and then affective: y 

close, and I don't really want to prolong thia, but I think 

I can give the court aome citation• that might ~horten the 

time it would take to ••• 

COUR'l'a I wanted t.o look at that Horft! case briefly 

if eitlwr of yw all have that? 

SIA UGB'l'IR 1 1Ma • ir. • • • • • • 

COURT a I nave anothar one •••••• I t•t theae regularly 

and I read it SG11'8 time back and referred t:.• it an at 1•aat:. an1111 
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1 occasion in ~2\lbomarle, !>~t we •w also had a .number of other 

2 opinions, which I may have aome of the c~urt•a statements 

3 c,onfusea with. .Now at• s see if I can find the one I'm thinkiJL9 

4 of in this ~ass. 

5 PARKER: I have a copy of the L"lt~riin zor .. ing ordinancE 

6 of the Greene County ••••• 

7 COUR1.l' 1 I think I have that in the f.ile, :out if 

8 you want: to ••••• 

9 P'.\R.KER: .If you• d like another one ••••• 

10 COURT: All right, I'll take a minute for you Mr. 

11 Parker •••••••• I must say i;hat the Supreme Court; has under .. t.aken 

12 to deal with two separate areas of regulation in this opinion 

13 in the Horn case. one havir,g to do with sub-division ordinances 

14 and the other having to do with zoning. Apparently when you've 

15 got a hybrid, it's a question of which one you have the most 

16 of, and they must have conclud3d in the Horn case that the 

17 ordinance in questio:i was essentially more of a sub-diVi·sion 

18 orclinance than it was a zoning ordinance. Fairfax already 

19 had a rather co.-uprehensive and complex zoning plan. This appax11nt-

20 ly waa tacked on as an amendment,an emergency provision -

21 provided, which in effect stopped the filing of sub-division 

22 plats. And the Supreme Court said in that case that• s directly 

23. contrary to the statute which says-there is a mandatory provisii:>n, 

24 which says that plats must .be filed when they are presented. 

25 if they are to meet cert.a in requirements. And when you sa v 
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1 ~uch an ordinance, you must - I suppose determine whether l'Ou•ve 

2 got ll sub-division ordinance or whether yO\\ •ve got a zoning 

3 ordinance. t~ow in so far ._,s it pertains to a sub-division 

4 ordinance, the Supr~me court says in effect you can't stop the 

s filing of them if they meet the criteria. In so far as the 

6 ordinance pertains to zOJ·,ing, it seems to me that we are 

7 not bound by the Horn decision at all. Now the question is 

8 is this a zoning case or sub-division case. I notice fran 

9 the p.leadings that the allegations ilre made with regard to the 

10 denial of the «pplication for zoning permit allowing the uees 

ii and the pro@osed lot sizes. Now we have a combination of use 

12 an<,.; lot sizes that are involved in this case. The plat and 

13 plan showed the construction of townhou11es. It oeems to me 

14 t.hat it removes this from the category of a bare su.b-division 

is/ ordinance case and puts it in an area of zoning. I don• t 

l~ consider the Horn case as a zoning case. It's a s~ivision 
I 
I 

i1 ordinance case. And in e fiect the Supreme Court says you can1• 

18 stop sub-division ordinance on its face because it has a r.ian-

19 datory provision. I suppose you have a certain amount of 

20 zoning inherently involved in sub-division ordinances, but the11 

21 are basically one to regulate i.:he manner in which plats are 

22 presented and laid out and rec.:>rded. Whereas zoning has to do 

23 more with your use of the property. As I canatrue the pleadings 

24 and the facts which are not in dispute in this case, it seems 

21 

25 to me that the Court could treat this as a zoning ~ase rather t~an 
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1 a sub-division case. And the only authority that I can see 

2 for the propositiara that interim zoning ordinances irnproperly 

3 classify it ao such, or properly classify it as $Uch, being 

4 an unlawful exercise uf the police power, is this Horn3 case. 

5 And there is certainly a clear distinction drawn in that 

6 case. l notice that the opinion a'ffirms the decision of the 

7 trial court which co11ciuded that the p;;:esumption of validity 

8 which attached to the emerqency ordinance was rebutted by the 

9 evidence. Th.is is the case in which the supreme Court '.rpholds 

10 ';;:.he decision of the trial court. Apparen;;.ly based on evidence, 

11 whl.ch the court fo·1.1nd suificient to rebut the presu."l'.'lption. of 

12 validity on the grounds that it ~as arbitxary and capricious, 

13 and that the board had no express or implied authority to enact 

14 the ernerge!lcy ordinance. I think that certainly points up a 

15 lot of difficulty that is involved maybe in this case, too, but 

16 I •m inclinea to think that t!le 'Xdinance should !..a upheld 

17 on its face, not falling within the category of that type of 

18 ordinance which is struck dawn in the HorMcase. And as I under-

19 stand it the reasons for that being struck down !ire certainly 

20 not apparent to the court at this time. It may be that an 

21 evidentiary hearing would bring such a decision ard while I 

22 have heard thia case on another basis, r don •t think it •s apprci-

23 priate in this present case to make any fact~l finding except 

24 that which is already disclosed °Dy the pleadi.&g&. .For that 

25 reason the Court overrules the - in a sense the mQtion for swnrrary 
._ ___ _ll _ _.:__ __ ____,____,---------------------'-----'"'--•. 

LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 
-



App.112 
23 

1 judgment or whatever it may be styled and finds that there is / 

2 

3 

nothing constitutionally invalid on the face of the ordinance 

v or that it exceeds the autb.ority under the enabling statute ••••• 

4 for its adoption on the yrounds ~hat I fincl that it has all 1// 

s the appearances of a zo11iny ordinauce. And those pi.·ovisions 

6 which relate to sub-clivisiuns are 1nerely auxilla.ry •••• to the 

7 zoning provision. lt seems to me that. here we have a bottle-

8 neck whereas in the Horn;! case you had an absol\lte bar and I 

9 suppose that's mostly thP. distinction in pl.a.in, terms - whether 

10 you've got a complete bar or mare bottle-neck. certainly from 

11 the standpoint of the detsirability of an interim zoning ordinarice 

12 the reooru should disclose that Greene county was without any 

13 ord.inance until the zoniJ19 ordinance, t.he interim zoning 

14 ordinance, except I suppose a type of sub-division ordinance, 

15 although that may not be clear in the pleadings and I have no 

16 i: ight to make such a .find in9. But certainly it shoultl be noted 

17 that the interim zoning ordinance was C.he first zoning ordinance 

18 in Greene County. Now whereas the Horre case indicated that 

19 FaiJ:fax was merely undertaking to deal within the context of 

20 an existing zoning ordina:ice. All ri9h'c, now Mr. Parker for 

21 the rec:ard you may wish to note certain exceptions to the court •a 

22 findings with regard to the validity Ot' invalidity of the 

23 ordinance on its face. 

24 PARKER• If the Court please I wonder if I could make 

25 it. clear - the court would make it clear, I think it is, the 
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1 i"ttlings on iRRuas - all the is::Jues ~f law that counsel have 

2 raised - those would be the ones, we didn't argue them orally, 

3 the_y are b1 the briefs •••• they are certciinly all in the plead-

4 .J,.ngs ••••• 91, ~ F; I. J, K, P and Q. Were there a.ny - I might 

s inquire of Mr. Slaughtt1r if there was an;;.' disagreement between 

6 qounael to these poin'i:.s 'be.i.ng argued? 

7 COURTi I haJ a different note in my review of it. 

8 PAA.I<El-l: J.. checked them. 

9 COLT.RT: I had Has a matter of law tr.>o, but I'm not 

10 1sure that ••• 

11 PAR.KEH~ l thilik H so far as it is a matter of law 

12 that we C\lt1cluded was .i.n I and J, .but •••• 

13 COURT: All right,. I see - well, if it's included in 

14 that ••• I nt)tice you all skipped over that l.n your refer•nces, 

15 but I think you've covere<l all the points, whether you designat119d 

16 .i.n accordance with the sub-paragraphs of item 9 i.·.1. your motion 

17 for jud•iiment or not, I'm ~'lot sure •••• hill of complaint. 

18 PARKER: Again I might inquire of Mr. Slaughter - I 

19 have my brief here and ••••• 

20 SLAUGHTER a We listed the same paragraphs aa Mr. Parke-=-

21 e id, ••• 

. 22 COURT• Yes I notice you did • 

23 S~UGHT£Rii I had also thought that perhaps B, but 

24 it:''s the type of thing •••••• the Court's ruling - it seems to 

25 me it •s a matter of.• ••• 
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1 PARl<ERa Well, Bis a matter of ••••• I/ 

2 SLAUGHTER& A• 'the matter of course continues then 

3 these matters will have to be dealt w-ith finally by the Court. 

4 COUR'l' a Y4us sir, they •••• 

5 

/ 

a rais~s a queatiGn of whether section 15.1- l/ 
6 447 - Mr. Slaughter argued it, actually requires auy investi9a• 

7 tions before the enactment of the zoning ordinance and I 

s talw it to that ext;eut we had cone luded that it should be 

9 treated a1:1 a mat tex of law. 

10 COUR'.r. Yes silo:. 

11 PARKER: It• s my widerstanding ~our Hor1o.r that the 

12 Court has found against ~'fl:. Matthews on each oue of these points 

13 that is raised 1 

14 COUR'l'; On the law, yes sir. There may be certain 

15 items which will be reserved for further consideration based 

16 on evidence being presented, Mr. Parker. 

17 PARKE:Ra Yes sir. .I'm ·thinking about '' - B in so far 

18 as it raises the question of whether those investigations arc 

19 necessary ••• .r·, I, J, l<, P and Q •••• 

. 20 COUR1!'1 Yes sir •. that •s the ones I listed, as you 

21 all ••• 

22 PAR.KER a All right, "It! rest)et::tfully note our exceptiCll'l a 

23 on - our grounds are of record with rea .. ct to each and every 

24 one of these findings of law by the court. 

25 COUR'r1 All right, sir. 
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1 PA .. tt.KS.t;:.: If tha court plaa.se sir we have another 

2 motion to be heard today. It was •••• 

3 SLi>\OOH'I'ER: There are two or tnree other matters 

4 that •••• if the Court please - 1 understand the Court has to 
I 

s ba in Louis.,l at_ 2 ••••••• 
I 

6 COURT: ies si..c. 

7 SIJ\llGHTERs r • .11 prepared to stay as much as necessary 

8 aha the if the cour.t want.a to •••••••• 

9 COUR'l': t;uppose we do that ••••• we'll take up the 

10 .regula;:~ Jra."ld Jury proceedings and I• 11 try to get back to 

11 you '-tll ••••• you muy want to review your .situ."lt.ion just a 

12 bit between nCM and then. 
I 

13 i 

14 (Recess. j 

15 

16 .f.ARl\ER: If the court will t.w:·n to int.e~-..:ogatories 

17 in that file, the last one - the very small set of interrogat.ories. 

18 Th~t•s a motion cou1pellin9 answei. •••• 

19 COURT: Yes sir• 

20 I PARl<ER.: .t 'm asking Your Honor ·to back up in the file 

21 a little bit •••••••• somewhere after that. 
i 

'22 COURT: l think that• s the one. 

23 PAR.KERa Yes si.r, that!.s the one ••••• two interrogatori4 s, 
I 

24 1•ve rephrased thoss •••••••••• I miscited the E:iecond number ••••• 

L ____ 2_5jl__:_•::n:d:
1

~t:l:_::1e~a:· e::_:fe~n=a· =a~n~t~ob:;.~j~e~c~t~s=u~n~a~· -:l=be~l~l.~· e~v;:e:::-t~h~a~t~t~hr~· ~O\li'.!!·~s:....-.!!t~h--i;.--.!!b~•n__,,,rd,,_,,111111._.,.n..__'--__ •. 
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I 1 on him to present objections. 
I 

I 
I 2 
I 

COURTa All right, I'll hear from the county on that 

3 point. 

4 SLAUGHTER: May it please th~ Court, the point is a 

5 very simple point, we brought it up briefly this morning. The 

6 interrogatories basically simply I ask what - I iir•t ask 

7 what investigation waa done under Section 447, I beli.eve , 

8 and then went into more detail, asking what i.nvestigation ... 

9 but as we pointed out in our objection, if the court please, 

i 10 the Section 446 and 447 deal only with the developrnant of the 

11 master plan, .1ot with - or comprehensive plan, not with a 

12 zoning ordinance .•.. certainly as of that time. And therefore 

13 we concede that nt)t only would the interrogatories ... not only 

14 would the subject matter not be relevailt but it wouldn't 

15 be admissible in evidence and therefore we object to - it 

16 puts the burden of answering interrogatories which would 

17 have no bearing on the case whatever. 

18 COURT: Well, that follows sub-paragraph B of paragraph 

19 9 of the motion for the Bill of complaint, alleging the.t it 

20 would enact - was not enacted after any inveatigation i·equired. 

21 Now do you consider then that the factual inquiry therf1 is 

22 irrelevant, is that the basis? 

23 SLAUGHTER: Yes sir. 

24 COURT: All right, what other objections? 
: 

25 
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1 SJ:..\.JG:iTER 1 That.• s th.e only objection, if the Court 

: 2 please. Do you have our written objection there? 

3 COURT: I don •t be lave I do - the.re they are •••••• 

4 Oh yes I do. Yes sir. 

5 .;.ai>UG.H'J:'~: l'lle reason we stated -C.hat, under the 

6 rules which l did not .brinJ wi~h ~·ne, under the rules, it •s r•-

7 quired that respanse .be made to matters that. are relevant. 

8 'l'hen it 9oeu.1 ;»\ to sa;x relevant not only as evidence which 

9 would ~ admissible· but matte.rs w11icn would lead to admissible ••• 

10 to the discove.&:"y of admissible evidence. Neither theory -

11 section 446 and 44·7 wou.l.d have any 0ear in9. 

12 COUR'l': Do you have that codte aection handy? 

13 PARKER: I .believe .i.t • .iii •••• 

14 COtn''l' 1 'l' it le l5 •••••••• if you• ll get it for me, I'd 

15 like to look at it. 

16 
2£~.i~.l\El~a Your HOUOl." wuuld you note the careful 

17 phraseology of the que11t.ion - question nwnber 1. We talk about 

18 the subjects and invest.i9atio.n mentioned in that section, 

19 we don•t aay ••••• 

20 COURT 1 I see ••••• all right ••••••• 

21 DICKEY: Here is 440 •••••••• Its been subsequently 

22 amended but l think that would be relevant ••••• 

23 
CO'JR'l'i Let me ask this question of counsel f~ the 

24 CoWlty, <lo you take the position that the interim zoning ardina~ce 

25 does not require as a pre-requisite o.r that anv zn ... i ....... t'll"n,. _.,..,. __ 
- -
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1 does not require as a pre-requisite the preparation of the 

2 comprehensive plan? 

3 SLAUGH'l'ER: That• s correct, Your Honor ....... neither 

4 an interim or permanent zoning ... 

5 COURT: That's your position that it does not require 

6 the comprehensive plan? 

7 PARKER: ·1 think that's what you ruled this moz·ning. 

8 COURT: Now the question here is whether it should be 

9 done for another reason or is it merely a follow-up on your 

10 previous position:? 

11 PARKER: Yes, that's ...•. 

12 COURT• All right, why should the investigati(JrA 

13 called for in 447 be carried out then if you don• t have to 

14 have a comprehensive plan, Mr • Parker 1 

15 PARKER1 I think Mr. Slaughter has put his finger on 

16 the problem. The question of relevancy •••• first it is dis-

17 covary ~1ot the same •• the question of relevancy at tri.al. 

18 Baaed on the· Court •s ruling this mo~ning, the question cf 

19 whether - the Court Sert s it doesn • t know that such inve:stigationu 

20 have to be conducted. Now if that's the case, then of course 

21 it is not relevant pursuant to that, there's no questicn 

22 about at trial, but t:he nature of the information whi.ct.. we've 

23 asked be admissible· may be relevant on another matter c:.nd 

24 we certainly can produce information that is relevant c1n another 

25 matter. The second teat of relevancy for purposes of c:i•covery 
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1 ia it likely to produce something that is relevant on another 

2 matter, and. we can reasonably presume that it might produce 

3 matters which are relevant in another matter. The court - we 

4 didn't take it up this morrd.ng, but in the Bill of complaint ..• 

5 just a moment here ...• in paragraph 10, we alleged in B, the 

6 oxdinance arbitra.:.·i.ly clasr:Jifiea your. complainant's sai.d 

7 land at variance \rlith surrounding U:.>ii!s and capriciously 

8 discriminates against him in favo:r. of such ust-w. lOB, Your 

9 Honor. it was going to involve so11u~ evidence as to what •a 

10 up there and the nature of how and why pe<-'ple zoned this 

11 thing the way they did. Thia is all background in.formation 

12 for that. All background information and relevant. Now. 

13 with respect to this sect:io n, the court will note as r indicated 

14 a moment ago in the interrogatories l did not ask - if I can 

15 find them again. I did not ask what if any of the subject 

16 of the investigations required by Section 15.1-447 can you 

17 claim have been conducted. r asked what, if any, of the sub-

18 ject of ·tne investigations mentioned in 15. l-447 of thEi code 

19 do you claim to have boen conducted prior to the enactment of 

20 the ordinance. t~ow, those investigations that iu:e a11Eiged, 

21 I say that section of the code i& conve.1ient t.o thh:. It 

22 didn•t say what investigations - I say what subjects of the 

23 investigations - what at·e the following subjects of thEt in-

24 vestigationa do you claim to have conducted prior to tl ;e enact-

25 ment of the interim zoning ordinance, then I could hav•1 listed 
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I 
1 1 them, but this is the shorthand way to do it. So the question, 

I 

2 the way it is phrased baa nothing whatsoever to do with any 

3 of the requirements, nothing necessarily to do with any re-

4 quirements which the cour.t has ruled out, that theAe inveeti-

5 gatione be in fact conducted. We simply want to know about 

6 those: inveatigat.i ons, these are back.gr:ound for t'!'.e ena-.=tment 

7 of t:hat ordinance. 'l'he enactment of that ordinance was supposed 

8 to t:ake into account by virtue of land U~'io! in the county and 

9 so forth and we want to see if it d.L1, that's what . they were 

10 supposed to do if they were going to eru1c:t this 01:di.m1nce. 

11 This is .llll discoverable matters on that poi.nt. rt does not 

12 go any more to what the court has ruled out in para91:aph 9B, ...... ---13 or 9A or 9B of the bill of eomplaint. It is asking for inf orma-

14 tion which is discoverable as arguable t.'olevancy at trial or 

15 leading to the discovery of information which may be eligibly 

16 relevant at trial and it can be and under those circumstances 

17 it seems to me ••••.• 

18 SLAUGHTER: May it please the court, one ;..?f the 

19 techanical points in paragraph 9B, Mr. Parker ha.a allei:·ed tla t 

20 the interim zoning ordinance was not enacted after any of the 

21 investigations required by Section 15.1-447, while the court 

22 didn't actually rule on these - now he ia apparantly b2cking 

23 off on that position and saying that he is only using .:.47 as 

\ 
...,_/.. 

24 a convenient list of some ~f them purposely and whi.ch ~ frankly 

25 confeas perhaps the court has a clearer idea of what h1 ! is 
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asking, but I don't. We were - are required to consider 

such things as are found in Section 490 - it is alleged that we 

did. The zoning ordinance itself says that we did and that's 

what we are limited to, as to what purpose this would serve, 

I can't conceive, except that it would requiJ:·e the county to 

go to a great deal of trouble - it .is a stlhj ect which is 

clearly irrelevant to this case. 

COURT: The question - one, suppose I allow it, could 

you supply it within the time litnits t.hat we've got/ 

SLAUGHTEi<a Well, that's a good questions six-. 

PANKER1 Your HOnor, if not it's because the County 

did not answer - they answered before the deadline but they 

objected before the deadline. •l'hey have a r i9ht of course 

32 

to obj eat but the hearing was called strictly after the objectio11aa 

were to be. So it's not - the County was permitted surely had 

they not objected to answer prior to the deadline with respect 

to that matter. They didn • t want to do so. The obj ect:ion waa 

overruled and that 'a another matter. If the County tal!:es the 

position that it can't answer before trial and wishes to move foi 

a continuan<;:e on the ground, it's a matter the court Clln conaidei"' 

at that time. And perhaps it will be put to an electi<•n, but 

that•• a matter to be consida- ed on anot~·1er motion but here 

are these interrogatories relevant - probably relevant to some-
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1 thing, it seems to me the county ha$ not shown - carried its 

( 2 burden and is not relevant to 108. 

3 COURT1 I ouotain the objection to the interrogatorie~V 

4 and the plaintiff's exceptions are noted. It seems to me ~' 

s that we •ve got to fac:e this case f.?:"mn a practical standp0J.nt 

6 and get it tried. Otherwise I think I would have to reopen 

7 it •••• I set aside three days for its trial and I don't see how 

8 . you are going to be in any way de tarred in presenting your 

9 case, Mr. Parker. I think anything that goes to the ability 

10 of the plaintiff to present his case on a substantive basis, 

11 I would be happy to hear from you - as to getting your evidencu1 

12 tOtJether and a list of witnesses - anything that seems to bl 

-. 
( 

13 too involved though with the preparation of documents and 

14 information prior to trial now have to be considered in the 

15 light of the December 3rd trial date. I'm very frank to say 

16 that if it has to .be continued over for another three days 

17 alle14'1ance for trial, I'm afraid it would be many month• before 

18 it can be set on the docket. And as a wry realistic problem 

19 I think it• s a• . important tc you to get it before the Court •• 

20 it. La to get this information. 

21 PARJ<ERa I •m awue of that sir, bUt I take the positicn 

22 that before the Court could justify not requiring response to 

23 the interrogatories on the grounds of time involved • so you 

24 ••• that•• not the objection - the objection is relevance ••• 

25 COURTa Yes sir. 
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134 
PARl<IR1 And ))afore the Court could 'uatify that, 

2 there would have to be a showing by the ceunty and there has 

3 been no auch showing, that they cannot furnish the informatien 

4 within the time prescribed, because the County chose to 

5 object rather than te answer prior to the time. I take the 

6 poaiti• we are Wiry much prejudiced by the ruling of this 

7 Court in thia connection because this is very wry important 

a information to ua in order to get the neceaaary background and 

9 -.e What witnesses, for instance, we might want to call - peop.~ 

lo who participated in the enactment of thia ordinance. What 

11 the attitude was at that time. The extent to which the County 

12 did in fact undertake t.o take into account diwrgent land use ~-· 

13 in the County. 

14 COOR.Ta All right, air, thoae re•••• are noted as 

15 pa~t of the record of your exceptions in the caH. All right 

16 geJlt:leMn. • • • 

17 SIAUGB'l'BRa Hay it please the court, we• 11 tender 

18 an order - there waa an order prepared at the Ceurt • • last 

19 bearing which was nnt to Mr. Dickey and mislaid •••• 

20 COURTa You all ••• 

21 PARJCBR1 I don• t think there •a likely to be a problem 

22 
With tllat. • • • • • • 

23 COtlR'1'1 You. acted aa if it bad been entered I take 

24 it? 

25 
PARi<BR1 Yea air, we have. So I don •t think we have 
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any problem with it. Your Honor I have two matters that I'd 

lil<e to take up with the Court •••• 

COURTa What matters are they Mr. ;J:'arker? 

PARI<BR1 Your Honor. one matter rel.ates to the •••••• 

ST.AUJH'l'BRa I'm eorry to interrupt, but I note Mrs. 

Baa ton 1• turning off her machine. And I wanted to mentioa 

that during our conference this morning after the court 

suspended hearing on this case. Mr. Parker did menticm that 

because of the Court• a ruling this morning we could now get 

together with a lialt of witnesses which would supply us with 

infarmation a• to what the testimony would contain •••• as soon 

aa poaeible. I point out that the case ia now only a little 

owr two week• away. I have no desire to have the case CGD• 

tin--d •••••••• thia ia one of the points tbat I mentioned back 

I think at an earlier hearing and that is if we cam down to 

this date and if all preliminary matters in reference to trial 

had not been brought up it - the poeaibility of a surprise to 

•-that we've been working on thia case for a year and I think 

it unlikely that there will be any surpr iaee - the fact rema.bu 

that there i• a ·time which 1a not specified before the trial -

appannt.ly I will get. a certain amount of supplementary inform1-

t1on, the contents of wbich11tither I or Mr. Parker knows at 

th.US po.int ••• 

COORT1 Do yeu know the name of the witne•• or do ••• 

SU.WH'l'BR1 na I know the name of the witness. 
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1 PARl<BR1 lie has been privileged to take the 

2 witm•• • depoait.iea within the period of time involved and 

3 did not do so. ltoW I'm going to furnish him with a statement 

4 and he owes me a statement too, and I think we will just haw 

5 to pap them and de the beat we can with it, J\Ulge. 

6 COURT1 well, that'• all I can urge you all to do, 

7 but the fact is that you are not to come up with a laat minute 

s surprise and if you do then I' 11 have to hear you at that 

9 point ••• 

10 PAIU<BR1 Ob _yea - yea sir, we understand that. 

11 COURT1 Keep that in mind. 

12 StAUGBTBR1 we do have Mr. Payne - w havethe 

13 U'anacript of his teatimony - so there is no surprise -

14 I would not anticipate •••• 

15 

16 

17 

18 

19 

20 

PARICBR1 I indicated to Mr. Slaughter earlier today 

that l had no anticipation· of any surprise either. 

COURT• It.'• really pretty much of a rehash of what 

we had before, ian•t it? In greater detail? 

PARXIR I ln large part, yea air• 

COURT 1 Maybe more inquiry in depth in this c::aae 

36 

21 

22 

then tlallre -~~· before, but that'• because of td\e limited qwa•tJ ona 

thalt wre involved . then. Thia time I'm ._.. we are approac::b~ 

23 it fr• a different. direct.ion. 

24 SIJ\UGB'l'BR 1 we 11 it may be actually a little eaa .Mu: 

25 to follow becauae here we are not dealJ.na with the actual L-~..;___Jll_~_-=:~~~~~~:::_:~~~~=-=~~~~==--====~~~~-. 
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1 actie of the Board of zoning Appeal•.•• .simply the adoption 

2 of the ordinance ~ •• 

3 COtJRTa Yes. 

4 SI.AUGHTBRa The ordinance an its face, and ccm.ceivabl 

5 we won• t need the full three days, Your Honor. 

6 PARI<BR a we wc:m • t need the ordinance on i ta face. 

7 The Judge has ruled on that and the only thing we • 11 have -

s one of the reasons we weren •t able to deal before now - we nee 

9 the rulings today to rule out certain things and we don •t 

10 have to •pend maney unnecessarily. we - the only thing we 

11 are going to hawi • that ie the ordinance aa applt.d to the 

12 land and tha question of the - well, the things that. are in 

13 10, primarily. 

14 SIAUGHTBRi Well the only thing that goes to the 

15 heart of the case so far •.•..• 

16 PARI<BRa I can•t tell you that right new, Mr. Slaugh r, 

17 

18 
I 

I 
19 

20 

21 

22 

23 

24 

25 

but I• 11 give it to you aa soon as I can. I have a call in 

since the last part of last week to Mr. • ••• 

COUR'l's Does it have to do with the poasible depoaiti 

that •••• 

SI.AUGB'l'BR1 Oh no, w don •t anticipate depositions 

becauae of the fact that both our witnesses - all the witneaae 

that w both have • that w • ve listed so far, the only four 

witnesses are listed with this court - testified at length in 

the pr:eviwa trial. 
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1 going to challenge the adoption of the ordinance •••• 

2 PARJ<BR I Mr •••• 

3 SLAWH'J.'BRa We get into an interesting question of 

4 tb8 burden of proof - we take the poaitien he has the burden 

s of going forward to ahow Whether or not the ordinance waa 

6 proi;erly adopted. lf he doesn't inake any effert to prove 

1 th• invalidity ••••• of the cdinance then there •s no need for 

s us to parade a Whole group of Greem County employees and 

9 0 1fficiala in here. 

10 PAIU<ER1 IJo facts have been alleged in the bill of 

11 complaint, Your Honor, with respect - unlike the mandamus 

12 ca ... no facts haw been alleged in the bill of complaint 

13 here c•cerning the procedure by which the ordinance • ~ •• 

14 COUR'l'a I notice that too, but l tried to find som 

15 r•ference this morning - you •11 touched ma that briefly 

16 and left it but ••• 

17 PARI<ER1 unless I find ••• 

18 COUR'l'a I take it that•• not an iasua? 

19 PARl<ERa •••• I loeiked it up, % didn't find anything 

20 irregular. Mr. Slaughter begins to make me w•der. But unleia 

21 I find acmet:hing in which caae ••• 

22 COUR'l'a Well, he wants to know in advance ao he 

~ can be prepared to llilet it, that's his ••• 

24 PARJ<BRa I want to tell him if I knGW about it and 

25 if I find any such thing aa that. it will probably result in a 
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1 continuance. 
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1
1 Kgain on the 17th day of November 1975 came the parties by 

i th•ir counsel and argued orally the matters raised in their briefs 

I filed in accordance with the schedule noted in the Court's order 

I resul tir.g from ;'i t~ .. hearing of October 20, 1975.; 

I Upon consideration whereof it was then OhD2~-~D and ADJUDGEi.J, 

I and is hereby, r.ur:c· ore tune as of 17 November 1975, that: ( 1) thel 

I interim ordinance heie in issue is a zoning ordinance not upon its 

'If ace cor.stitutio~.al~y· imralid or in excess of the authority of the 

lll'Co4nty of Greene under the ap,plicable enabling statute; and (2) tha~ .,,,, v 1 v' y' / ,/ ./ 
!I subparagraphs 9-A, 9-A-l, 9-b, 9-i, 9-I, 9-J, 9-K, ~, and ~ are, 

!!whether taken singly or together with the remainder of the bill of 

!lc6mplaint in this cause, insufficient in law, whence the same are 

llhereby struck out. ~laintiff objects ar.d excepts to these rulings 
!! 

II or. grounci s as stateci before the Court and in such briefs. 
i: 

~ounsel for plaiGtiff having brought on his motion filed \d~ 
11 

IJthe L,.1.erk on Lovembe:::- 12, 1<)75, for an order compelling ciefer.dc:.r.ts I 
!Ito an svver interrogato:::-iGs served on them on October 22, 1975, to j ·: I 
J!which they objected by r:otice delivered to plaintiff or1 hover.10el.- lO~ 
!!1975, ar.d the (.;ourt having maturely considered such motion, the I 
!11..ourt uoth rule that Oef end ants' objection is well taken and accordt 

!iir.gl y u ... w:.n.:;. that def end ants r.ot be required to answer such inter:::o :· 
i' . I 
i! I 
ilga'tories on the ground that the information sought is not relevc;r;t l 
I I 

!Ito the subject r.1atter involved ir. this action. Counsel for plair.ti~-f 
1: I ;I . . i . • · .• i ., • . l 
\~bjects and excepts to the ruling of the couFi·.On the grounds s~~te~ 
ii . ; 

\jir, the transcript of .. the p1·0.ceedir.gs. 

jl i.;NTL'i.: ,, 
Ii 
\\ 

!! 
" i! 
!i 
!I l .... ..,., . 
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* * * 

SUPPLEMENTARY RESPONSES TO INTERROGATORIES 

Defendants hereby supplement their previous response 

to plaintiff's interroga t.ories served on them on September 22, 

1975, as follows:·· 

la. George V. Evans, Jr. 
2641 Barracks Road 
Charlottesville, Virginia 
977-0143 
701 East High Street 
Charlottesville, Virginia 
977-2870 

Senior Lahd Use Planner 
Thomas Jefferson Planning District Commission 

b. Sherman Garth 
Geer, Virginia 
985-7082 
Stanardsville, Virginia 
985-2433 

Commissioner of the Revenue 
of Greene County, Virginia 

c. Robert N. Gilbert 
Ruckersville, Virginia 
985-7289 
Route 743 
Earlysville, Virg.inia 
973-3311 ' 

Employee - Teledyne Avionics 

d. Thomas S. Lawson·,· 
Stanardsville, Virginia 
985-2448 
Stanardsville, Virginia 
985-2488 
985-2052 

.I .. • • 

I ,· • 

Pipeline Maintenance - Columbia Gas Transmission 



e. Dr. L. S. LeGarde 
Orange, Virginia 

.672-1785 

App.132 

Culpeper, Virginia 
825-1300 

Director, Joint Health Department 

f. Julius Morris 
Quinque, Virginia 
Stanardsville, Virginia 
985-7803 

County:Administrator of Greene County 

.r. 

2a. & 3a. Robert E. Abbott, Jr. may testify as to the initial. 

involvement of the staff of the Thomas Jefferson Planning District 

Commission in the planning process of Greene County; generally as 

to that process; ap.<;l i~. pa:r;t~cular about the discussion of the 

possible need for an Interim Zoning Ordinance. He may further testify. 

as to why in h.is opinion an Interim Zoning Ordinance was needed in 

view of the rapid increase in the filing of residential subdivisions 

being experienced during the latter part of 1973 and early 1974. · 

b. George v. Evans,Jr. is being called as a witness for 

plaintiff. In addition to those matter on which he testifies for plain

tiff, defendant may ask him to clarify or elaborate on his testimony. 

c. Sherman Garth may testify as to the value of residential 

lots in Greene County. In essence it will be"his testimony that five

acre lots at the location of plaintiff's proposed subdivision have a 

value in excess of $5,000 per lot. As Commission of the Revenue of 

Greene County he has occasion to know the value of real estate sales 

in Greene County. He also has general knowledge of land values in 

Greene County as a citizen interested in real estate values. 

d. Robert N. Gilbert may testify to the effect that the 

Interim Zoning Ordinance was.drawn in accordance 'With §15.1-490 of the 

Code. of Virginia in existen?e at that time, :Lnform~tionavailable to 

the Board of Supervisors, and othe~ aspects of the process leading up 

to adoption of the Interim zoning Ordinance and of the planning process. 
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e. Thomas S. Lawson may testify as to the considerations 

which led the Planning Commission to recommend that the Interim Zoning 

Ordinance be adopted, information available to the Planning Commission, 

and various aspects of the planning process. 

f. Dr. L. S. LeGarde may testify as to the danger to public 

health which unplanned subdividing of Greene County would involve. He 

would further testify that continued unplanned development could have 

resulted in serious problems involving water supply and sewerage dis

posal for Greene County. His further testimony would be that uncon

trolled use of wells both for individual homes and subdivisions can 

result .in a serious and permanent lowering of the water table. The 

uncont~olled use of septic systems can result in unsanitary conditions 

at ground level if the soil becomes contaminated and pollution of the 

water table contaminating drinking water from wells. 

g. Julius Morris may testify as to activity surrounding 

the planning process and subdividing from November, 1973 until the 

adoption of the Interim Zoning Ordinance on March 2, 1974. 

h. Richard Yearwood, who testified in the previous action 

and whose qualifications are well-known to plaintiff, will testify as 

an expert in land use, planning, development and regulation. Generally 

he will testify that Greene County on March 2, 1974, was a rural county 

threatened with rapid residential development and that the passage of an 

Interim .Zoning Ordinance at that time and under those circumstances 

was good planning practice in order for the county to have time to 

complete the full planning process. He will testify as to patterns of 

land usage in the county, extent of commercial and rural development, 

the nature of subdivision development in the county, and the existing 

and ideal infra-structure. 

-3-
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Richard M. YEARWOOD Assoc ill Le rrofeG Gor of Uruan and 
· Regional Planning 

Graduate Division of Environmental and 
Urban Systems · 

1204 Gladewood Drive, N.W. 
Blacksburg, Virginia 24060 
(703) 552-0866. 

Virginia Polytechnic Institute and 
State University 

Blacksburg, Virginia 24061 
. (703) 951-5698 

Place of Birth: Knoxville, Tennessee 
Date of Birth : March 28, 1934 
Marital Status: Married 

~ z DEFENDANT'S 

Three Children 

Education: 

A. A •• Gardner-Webb College, 1954. 
A. B., American Civilizatioh, University of Tennessee, 1958. 
M. A~. Political Science, University of Tennessee, 1959. 
Ph.D •• Public Law and Administration, University of Florida, 

I 
Academic Appointments: 

Graduate Assistant, University of Tennessee 

Teaching Assistant, University of Florida 

University Fellow, University of Florida 

Assistant Professor, Millikin University 
. ·' 

Assistant Professor, University of Tennessee 

' EX~IDliT ; 
' . . /::-:-'• a . 
u 

~y·J/?:. ::,_, ,\~ : ·" ... 

1966. 

1958-59 

1959-60 

1960-61 

1961-62 

1962-64 

1967- Associate Professor, Virginia Polytechnic Institute 

I . 

University Service Appointments: 

1962-64 

1962-64 

1962-63 

Director, Tennessee Citizens Planning Association 

!raining Officer, Bureau of Public Administration, University of 
Tennessee · 

~hainnan, Local Arrangements Committee, Sou~hern Political Science 
Association Conventions 

(j 
ft 
! 

1962•64 

1967-69 

Assistant Campus Administrator, Tennessee-AID contract in Panama 

Chainnan, Urban and Regional Planning Program, Virginia Polytechnic· 
Institute 



1968-69 

1969..;70 

1972-73 
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Graduate Committee, Virginia Polytechnic Institute 

Associate Dean, The Graduate School, Virginia Polytechnic Institute 

University Council; Virginia Polytechnic Institute 

Governmental Appointments: 

1964 Senior Planner, Tennessee .State Planning Commission 

1964-67 Executive Director, Asheville Metropolitan Planning Board and the 
Western North Caro11na. Regional f1ann1ng Commission 

1969- Chairman, Board of Zofning Appeals of Montgomery County, Virginia 

Consulting Appointments:· 

Alachua County, Florida; Don Wolbrink and Associates; Hawaii Architects and 
Engineers; Town of Pulaski, Virginia; Roanoke Valley Regional Planning Commission; 
Fifth.District Planning Commission; City of Martinsville, Virginia; Clement, 
VJheatley, vJinston, and Ingram; Henry County, Virginia; Del E. Webb Corp.; 
Massanutten, Inc.; Conrad, Litten and Sipe; City of Salem; VPI&SU Extension 
Division; Orange County, Virginia; Powhatan County, Virginia; A.P.Beirne, Esquire; 
Community Development Consultants, Inc.; Greene County, Virginia; Region D Council 
of Governments, Boone~ N.C. · 

Publications: 

Books 

Land Subdivision Regu1ation (New York: Praeger, Inc.) 1971 

. Articles 

"Land Subdivision and Development: American Attitudes on Land Subdivision and 
1 its Control," American Journal of Economics and Sociology, Vol. 29, 

·No. 2 (April, 1970). . · · · . 

"Perfonnance Bonding for Subdivision Improvements," Current Municipal Problems 
(Sunmer, l 969). · . 

''Subdivision Regulations and Performance Bonding, 1
1 Tennessee Planner, Vol. 28, 

No. 2 (Winter, 1968). 

"The Virginia Metropolitan Areas Study Commission," State Government, Vol. 61, 
No. 4 (Autumn , l 968). . . . 

"Performance Bonding for Subdivision Impoovements, 11 Journal of Urban Law, Vol. ~6, 
No. l (Fall, 1968). 

"Land: American Attitudes on Specu1ation, Development, and Control, 11 Annals 
. of Public and Cooperat1ve Economy (April, 1968). 

"Land, Speculation, and Development: .American Attitudes: PLAN, Vol. 9, No. l, 
1968. 
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"Accepted Controls of Land Subdivision," Journal of Urban Law, Vol. 45, No. 2 
(~~inter, 1967). . 

Subdivision Regulations, Patrick· county, Virgiryia 1974. 

Mobile Home Regulations, Patrick County, Virginia 1974. 
I. 

V. Erolsion and Sediment Control, Patrick County, Virginia 1974. 

"Subdivision Law: Timing and Location Control, 11 Journal of Urban Law, Vol. 44, 
No. 4 (SLrnmer, 1967). 

11Tra1ning State Employees in Tennessee," State Government. Vol. 37. No. 2 
(Spring, 1964), pp. 118-120.. · 

11 Lake City: A Case Study in Appalachia, 11 Tennessee Planner, Vol. 23, No. 4 
(June, 1964), pp. 121-128. · 

11Subdivisfon Regulations in America, 11 Tennessee Planner, Vol. 23, No. 2 
(December, 1963), p. 33~44. 

Legislation,_ Ordinances, Monographs, Chapters, & Planning Reports 

"Planning Education, 11 in Environmental Design Perspectives, Orangeburg, !LY., 1972. 

Merger Feasibility: Martinsville and Henry County Virginia, February, 1971. 

Existing Conditions in the Martinsville CBD (Data Report #1), October, 1971. 

The Martinsville Residential Study Area, (Data ·Report #2), December, 1971. 

The Martinsville CBD Market Analysis (Data Report #3), April, 1972. 

Pre 1 imi nary Plan Considerations for the Martinsville CBD (Report #4), August, 1972. 

Pulaski Zoning Ordinance (Blacksburg: Center for Urban and Regional Studies) 
Summer, l 970. · 

Pulaski Subdivision Regulations (Blacksburg: Center for Urban and Regional 
Studies) Summer, 1970. 

Land Use Controls in Urban Communities in Vir inia(Blacksburg: Center for Urban 
and Regiona Studies SLrnmer, 1970. 

Goals for the Region (Roanoke: Roanoke Valley Regional Planning Commission) 
Fall, 1969. 

A Law Enforcement Plan for the Roanoke Valle Re ion (Roanoke: Roanoke Valley 
Regional Planning Commission Apri , 1969. 

Plannin Le islation for the Trust Territor of Micronesia, with Alan W. Steiss. 
Hano ulu: Hawaii Architects and Engineers Winter, 1968. 

The Comprehensive Planning Process, with Alan W. Steiss, et.al. (Blacksburg: 
Center for OrSan and Regional Studies) 1968, · .. 
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Population and Economy of Bryson City (Asheville: · WNC Regional Planning Commission) 
1967. 

Columbus Zoning Ordinance_ (Asheville: WNC Regional Planning Commission_). 1966. 

Population and Econom) of Jackson County (Asheville: WNC Regional Planning 
' Cammi s s ion • l 966. . · • 

Zoining Ordinance, Powhatan County, Virginia 1973. 

Subdivision Re·gulations, Powhatan County. Virginia 1973. 

Route 60 Corridor Study. Powhatan County, V1rg1n1a 1973. 

Rutherfordton Zoning Ordinance (Asheville:'·wNC Regional Planning Commission), 
l966. 

Sylva Zoning Ordinance (Asheville: · WNC Regional Planning Commission), 1966. 

Population and Economy of Sylva (Asheville: WNC Regional Planning Commission). 
1965. ' ' 

; Public Im rovements and Ca ital Bud et for Clinton (Nashville: Tennessee State 
P anning Commission • 964. 

Anderson County Subdivision Regulations (Nashville: Tennessee State Planning 
. · Commission). 1964. · ·. . 

Population and Econom) of Lake City (N~shville :. Tennessee State Planning 
. . Commission , l964. · 

Memberships: 

American Institute of'Planners 
American Political Science Association· 
Southern Political Science Association 
American Society of Planning Officials 
American Association of University Professors 

l 

Honorary S<;>cieties and Fraternities: 

Pi Sigma Alpha (Political Science) 
Phi Alpha Theta (History) 
Tau Sigma Delta (Architecture) 
Sigma Pi Alpha (Dramatics) 
Delta Psi Omega {Languages) 

Travel: 

1955-56 . Europe (U.S. Anny) 
1968 Hawaii 

Military Service: 

1954-56 U.S. Anny 

Miscellaneous: 

·1 . 

M~er AIP GPard of Examiners· Lectures at sweetbri~r, Charlottesvill~,,~7~~~n,· 
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(Transcript of Trial on 12-3,4,5-75) 

IftPBX 

Witness 

I 
George B. ·Evans 
I . , ;· .h·· 

aa lph Murphy 

~har lea Vivier · · · 

I 
George R. H~e,y., Jr •. 

I . , . "·. : •.: I 
·Rosser H. Payne, Jr. 

I 
Bennett 'l'. M.atthews 

Defen§lnt's WiQ!esses 

D~. R. s. LeGarde 

Kenneth Colmer 
I 

Thomas Lawson 
i 

I 
Witnesses Recalled 

I 
Charles Vivier 

George Evans 

I 

cJar les Vivier 

I 
George Evans 

Direct Cr,oss Re.direct Recross c >urt 

24· 

l06 110 

111 

ll9 

121 139 

342 376 399 405 

Direct Cross Redirect Recross 

294 - 296 297 299 

443 455 470. 

472 489 

Direct Cross Redirect Recross court 

163 

191 
300 

414 

427 

176 

270 

417 

437 
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1 !.~Jl.!l.!.!t.! 

2 .i 

DESCRIPTION . .) wmmss 8XHtBI'l'' · 1*c:> •. . PAGE HO, 
3 • .l '. : I, . 

'4 Subdivision Ordinance Mr. .,, ... 1 11 ; 

. 5 plat - Greene town • 2 11 
Vill.a~ 

i, :-. J 

6 

Interim zoni'ng Ordinance' Mr. Bvau 3 11 
7 

Zoning Map Mr. ..... 3~ JOO 
8 

. comprehensive Plan Mr. ..... 4 11. 
9 

· pe i:manent zoning Ord. Mr. Bvau 5 11 
10 

~nct.nt to ZOldng Mr. BvaD8 6 11 
11 ordinance 

12 Index Mr. ..... 7 2 

13 Quad Mr .. 8"•• 8 28 
I, 

14 Quad Mr. avau 9 28 

15 Quad Mr. .,, .... 10 2S 

16 ·ouad Mr.. ..... 11 :;.,a 

17 Quad Mr. Bvana 12 28 

18 Quad Mr. Bvane 13 28 

19 Quad Mr. Bvana 14 28 

20 ·o-~ Mr. Bvau 15 28 
. ' ' ... 

.. .. 
21 guad Mr. ..... 16 28 1 !'"; 

' 
22 Quad Mr. ... _ 17 ~· :,, 

23 Quad Mr. Bvaaa 18 29 

24 Bxisting Land ua• Map Mr. BVaaa 19 30 

., 
25 Subdiviaiori Map Mr. Bvana 20 2~Id. 
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ii 

---- ---·-----.-
I 

1 I utility Map Mr. Evans 21 228 
I 

2 I Future Land uae Map Mr. Bvana 22 227 
') sewer Map Mr. Evans 23 76 0 

4, Highway Map Mr. Evans 24 32 

5 1'erial Map Mr. Evans 25 96 

6 1'ppendix I Mr. Evans 26 99 

7 permanent zoning Map Mr. Evans 27 101 

8 page 39 - Critical Mr. payne 26 138 
Env. area 

9 
page 4l.- Critical Mr. payne 29 138 

10 Env. area 

11 water S'l\idy Mr. Vivier 30 168 

12 Rapidan service Mr. Evans 31 226 
~uthority Plat 

13 

Projections and Economic Mr. Evans 32 232 
14 8811 Analysis 

15 r.ata Summary Mr. Evan.a 33 238 

16 Geological Map Mr. Evans 34 239 

17 Geological & Mineral Mr. Evans 35 239 
Resources 

18 

a. Matthews prope.rty Mr. Mat~bews 36 410 
19 Plat 

20 Rapidan service ~uth. 37 423 
Operating PQlicy 

21 

22 
I 
I 

23 
I 
I 

24 I 
I 

25 I 
I 

------ ··-·--- __________ _. __ :_L . .:.. ____ , 
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1 B X H I B I T S --------
2 DEFENDUT'S 

•. DESCRIPTION WITNESS EXHIBIT NO. PAGE NO. 
3 

Citation to the Articles ~ 12 

\ 
4 Appearing in .the Greene (Identification only) 

county record 
5 

Public Hearing - 3-2-74 B 12 

6 
Calendar of Events Mr. Evans· c 286 

7 Thomas Jefferson Planning 
District 

8 
Operating policy Mr. Vivier D 421 

9 
Qualifications Of Mr. E 

i yearwood 
I 

IO 

11 

12 

13 
i 
I 

14 

15 

16 

17 

18 

19 

20 
I 

21 

22 

23 

24 
, 
: 

25 
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1 
* * * 

2 

3 

4 

5 

6 PARKER: Yes sir, but there are two pre lirainary 

7 m.atters, which should be gone into by the Co~t, it seems to 

8 me sir .. 

9 COURT: All right, what are they? 

10 PARKER: They involve entering orders in conn'!ction 

11 wji.th prior rulings of the Court. If the Co~t will give me 

12 just a moment while I find the order. 

13 COURT: All right. 

14 PARKER: If the Court please this is an order 

15 concerning - this is a hearing on the 20th of October, 

16 that counsel ha·.re both endorsed seen. The form of which there 

17 is no objection. 

18 COURT: That order is entered then as presented 

19 Mr,. Parker. 

20 
PARI<ER: If the Court please, Mr. Slaughter presented 

21 me this morning with an order which I had been expecting a 

22 little earlier, concerning the proceedings of the 17th of 

23 November, 1975. To the form of that order I might - I may 

24 
need some more time to consider the form of that order. I 

25 
think it perhaps could be drawn a little more exolicitlv as to 
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what the court did. However, one thing that Mr. Slaughter 

suggested in his order, .I wanted to bring to the attention 

of the Court, to which Mr. Slaughter and I are agreed, 

and that is that the amendment permitted by the court at that 

hearing is to be considered for the purposes of trial in 

this case, May. I take it that we agree on that Mr. SlaUCJhter. 

The language would be, similar in paragraph 9 of the bill of 

. complaint. The Board of Supervisors of Greene county had no 

power to pass the interim zoning ordinance of March 2, 1974. 

That is the entirety of ••• 

SLAOOHTBR: Yes sir, that is effectively what the 

order said, of course we didn't oppose the motien, and the 

Court therefore granted it orally at the last hearing and 

Mr. Parker went ahea,d with his argument. As I drafted the 

motion I simply noted that you gave Mr. Parker leave to 

a•nd. 

COURT: Yes sir. 

SLAOOH'l'ER: And then proceeded. His concern is 

that it doesn't actwilly say it is amended in such and such 

fashion. I have no objection to ••• 

COUR'lh All right, it's understood that that amendmen1 

will be allowed in writing to conform with what was actually 

taken up and disposed of in the court hearing Oil November 17, 

was it? 

PARI<BR: Yes sir, and the trial wil 1 -----.A aA 4 fl O· 
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l had been made in W>:' it ing then and I don't mind filing it in 

2 writing ••• 

3 COURT: You can conform the record later then. 

4 PARKER I Yes sir. 

5 COURT: ·ro meet that requirement - if you are ready 

6 to proceed on the other matters. Is there anything else? 

7 PARKER : No sir. 

8 COURT: Mr. Slaughter? 

9 S IAUGHTE..~: No sir. Mr. Dickey I think has explained 

10 his situation 'to the Court. 

11 COURT: Yes sir, I understand that. Mr .. Dickey 

12 is involved in the District court as commonwealth's Attorney 

13 and if you are prepared to take the case along at this point 

14 then we' 11 go ahead with the introducti~.m of evidence or 

15 hear from counsel as to opening statements .... if you wish to ••• 

16 PARKER: There is one matter sir that I neglected to 

17 bring to the attention of the court and that is in connection 

18 with Mr. Payne's schedule. He can be bll!re today and Friday 

19 which will more than - will be more than enough to cover his 

20 the length of the testimony he will have to give,~c:Mever it is 

21 necessary it seems to me that he be - we try to get the record 

22 in proper order so far as we can as to laying the ground work 

23 for expert opinion. 

24 COURT: When do you propose to have him testify as 

25 to the initial stage, today? 
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PARJ<ERa It depends on how far we pt today sir. 

COUR'l'a Well, now if he'• got a problem Mr. Parker, 

it •a up to you to try to w•k it .t.n. I don't have any 
Of 

objecti•n to a wit:neaa c:•J.ng in out/order, no problem at 

all on that. 

MlU<BRa That's the only •••• 

COUR.'1'1 That'• the way to handle it. 

PARXBRa !'hat was what I waa going to suggest, 

Judge, but it might be difficult for • to t:alc8 Mr. Payne 

l'riday out of order, rather than on - rather -.han today ••••• 

out of order. Mr. Paym h•• cl.a•••• fr• 10 o'clock until 

5 o'c:loak, with a break fa lunch I think at tbe university of 

V.f.1'91ni.a on Thursday .aaad there •a just no way that be could be 

h.9n on that day. J: •nticm this to the coun because it 

might Ml mc:eaaary ctependlng upon where w an temorrow. it 

might Jiii •••••ry f.oc • to naerve Mr. JayM •a testimony 

in llf ca•. 

COUR'l'a I want t.o point out t.o you all thi.11 then 

are __... daya Ht for thia case and I expect you all to divid•~ 

the td.lie 1n a fair bit.ala. l!tow that ••• that if you ex~ 

h• to '911 you to ••• 

PARJCBRa X don't think we will run on of time. 
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1 

l---~-l-____,_------------------------r-··-
5 

that I might have to use a piece of Friday am }'et I might 

2 have to allow Mr. Slaughter to proceed on Thursday ••••• 

3 SLAOGHTER1 If the Court please, I can't agree 

4 certainly at this time to allow him to reserve testimony i.n 

s his case in chief, one he's rested. I'm - my own hope is 

6 that the case is going to be a two day case. I can't really 

7 see any excuse for its lasting any longer. I think since we 

s are getting started at a - reasonably promptly this morning 

9 that I see no reason why Mr. Payne can• t testify today. As 

10 ~he Court pointed out, it's not a criminal case, of course, 

11 and taking - it's also not a jury case - taking a witneRs out 

12 of the ideal order shouldn't be any problem. 

13 COURT: Let's see what we have in the way of 

14 an order of witnesses proposed for today. Who do you propose 

15 to call today, Mr. Parker? 

16 PARI<ER: I propose to call Mr. Evans •••• 

17 COURT: Mr. who? 

18 PARKER: Mr. Evans, whose testimony I expect should 

19 be rather extensive because of the fact that through him I propose 

20 to put into the record a bird's eye view of the County, a 

21 picture if you will, word picture of the County. And also to 

22 supplement that Mr. Murphy's testimony, Mr. Haney's testimony, 

23 and Mr. Haney I might add, Your Honor, works just da.m the 

24 ro.ad - he can be back almost on a moment's notice - I wonder i: 

~ we could let him go? 
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1 
COURT: I have no objection to that if you can have 

2 him standing by. 

3 PARJCBR: Yes sir. 

4 COURT: The main thing being of course as Mr. 

5 Slaughter says, when you rest you've rested, and if you run 

. 6 out of witnesses, I think that's a problem that you 1 ll have 

7 to face and try to have him worked into suit your limitations. 

8 Now, obviously if you rest on Friday that doesn't give the 

9 defendant an opportunity to respond, and you're running out 

10 of time. 

11 PARKER a That• s what I was trying to work out with 

12 Mr. Slaughter and the Court, because we can't do much with 

13 Mr. Payne's schedule on Thursday, all the Court can see. 

14 COURT: Do you feel that Mr. Payne'• testimony must 

15 follow that of Mr. Evans and Mr. Haney and Mr. Murphy? 

16 PARXER: Your Honor, Mr. Payne's testimony will be 

"'<'' ··d . 17 b'lllt, · in, large part on the facts which they relate and also 

18 what ha knows, but they have a considerable factual backgrounc 

19 with the County and it seems· to me that ••• 

20 COURT: Now is Mr. Evans also the expert that you are 

21 calling or is he the County's expert? 

22 PARl<BR1 Mr. Bvans I am calling aa our witness and 

23 I propose to ask Mr. Bvans certain questions in connection 

24 with the basel.i.ne facts. 

25 COURT: Now how was he involved in the comprehensive 
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7 

1 plan if at a.11? 

2 PARKER: He did a survey. 

3 COUR'l': He did that for the County? 

. 4 PM'U<EE: ••• upon which he could base fin.dings •••• 

5 for the Ccmnt.y •••• 

6 . COURT: I see. 

7 PARKER: And he was involved in the drafting of the 

a ordinance in question. And so all of those things of course 

9 are matters within his ken. 

10 COURT: I'd like for you all to try to set a little 

11 bit of a schedule. It seems to me if you finish Mr. Evans• 

12 testimony :l.n a rnatte.r of a couple of hours it ought not to takle 

13 more than a half an hour for Mr. Haney and Mr. Murphy each. 

14 then you can follow with Mr. Payne and get him on today. 

15 It's up to ••• 

16 PARKER: The Court will understand that I wish to 

17 make as extensive a record as I can in the words of what the 

18 County is like, since one of our contentions is the fact •••• 

19 COURT: It wouldn't take anybody over a half an 

20 hour to describe Greene County, Mr. Parker, if he gets on with 

21 it. If he wants to stumble along then we're using t.ime at 

22 somebody else's expense. Now that's what I'm getting at. If 

23 you've got things you want to ask Mr. Evans fine, but I'm not 

24 going to sit here and listen to a lecture. I'm going to tell 

25 all the witnesses that. I expect them to answer questions and 
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8 

1 answer them frankly. 

( 2 PARKER: I understand that sir. we also have 
' 

3 Mr. Vivier to testify today. I sho1.ildn' t •••• 

4 COURT: Will he need to precede Mr. Payne? 

5 PARKER: All these witnesses Your Honor will be 

6 testifying as to facts upon which Mr. Payne will predicate 

7 an opinion. we can ask hypothetical questions of Mr. Payne 

8 of course and proceed in that manner but as the Court knows 

9 that takes - that ia a much more difficult course of proceedin~ 

10 and it takes a considerable - considerably much longer to 

11 phraee the questions without objection and get the evidence iA 

12 the record. 

--
(· ' ' 

13 COURT1 we.ii. you've got a problem here with reservin~ 

14 Mr. Payne until all these other people have testified. all of 

15 whom apparently you propose to have testify rather extensively111 

16 That means that you are likely to use today and have to come 

17 over to Friday before you reat. and obviously you are goil'.19 

18 to be - you are going to face a problem. What are you going t ~ 

.19 do tomorrow with your evidence? 

20 PARI<ER 1 · That's why I was hoping Mr. - if I could 

21 get the rest of the case in; Mr. Slaughter would concede me 

22 the right to put Mr. Payne on subject to his right to rebut 

23 him of course later on Friday. 

24 COURT: That's up to you all. I certainly am not 

25 going to push you a.aide with regard to that. 
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1 SI.A UGHTER: I can't agree to it - I was hoping 

2 as I say - I think the Court.• s schedule is very realistic 

3 and I see no reason why Mr. Parker couldn't substantially 

4 complete his testimony today and ••• 

5 PARKER: Well, what we will try to do You.r Hon:.lJ:'. 

6 if need oo, is then we will interrurt th~ witness t.Ol'-'ard the 

7 a1fternoon in order to get Mr. Payne's testimony in this 

8 a·1fternoon and it may have to be taken out of order and ••• 
I 
I 

9 I COURT: YeB sir, there's no problem with that at 
I 

10 al11. If you want. to go ahead with Mr. Evans first to get 
I 

11 the basic infornation then follow with another wit.ness, then 
I 
I 

12 opvious ly Mr. Payne is going to take the stand late in the 

13 a~ternoon, you are expecting this Court to carry this case 

14 into the late evening or have Mr. Payne• s testi.rnony cut short. 

15 Nbw I expect the witnesses to adhere to the Court• s schedule 

16 and I don• t intend to adhere to the witnesses schedule. 

17 PAR.KER: I understand and I was going to ask the 

18 CQurt what time he p:r.oposed to stop t.his evening? 

19 COURT: Well, we' 11 go no longer than 5 o'clock. 

20 PARJ<ER: All right I sir. 

21 COURT: I think that's a reasonable hour. And to go 

22 any further is just e:ncourag ing you all to waste time. I don•~ 

23 mind do.ing it where it• s necessary but where three days has 

24 be,en set aside for the trial of a case. I think it• s amnle tilni! 

25 
and I don• t want to inconvenience any of these witnesses. 

~-_Jl----=~=-=-==-=-~:..:::..__:_:=---=~==-=~=====--==---=-=--=-===--:::..=....!'-----~---· 
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1 PARJCERa The court will understand our problem with 

I 2 I 
Mr. Payne because he does have this •••• 

3 COURT: Yes sir • 

4 PARKER: •• -.class to teach and I can't pre-empt hint 

5 in that connection. 

6 COURT: But you can adjust your schedule and let's 

7 see if we can tt move along. Now is there anything else. I• 11 

8 do my best to remind you all fran time to time, you· are draqg g 

9 it •. I'm certainly going to watch it ••••• the time consumption 

10 here because obviously with this much evidence we can all 

11 fall behind. Is there anything else now to take up as a pi.-e-

12 liminary matter? 

13 
'i 

··PARDR:: 1 ~,: Nothing I can think of sir. 

14 SUUGHTER: In order to save time one of the reasons 

15 why I was hoping we would try this case in two days, is that 

16 we have agreed to put in all the appropriate ordinances and 

17 basically the authenticity of docUntents have been stipulated. 

18 the admissibility may be another question, but ••• 

19 COURT 1 Row about maps? 

20 SIAUGHTER: .I understood it - and of course a certain 

21 amount of this involved conversations of Mr. Dickey and Mr. 

22 Parker so I'm really talking third hand. It seems to me if 

23 we do that now and get Mrs. Bickers to mark them, we won• t 

24 have to stop at each stage when we get to one •••• 

25 COURT: All right, let's take about a ten minute 
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2 :going to review this f i.k~ further. I• 11 be in my chai,..bers I 
I 

3 :and you all see what .:li'OU can do with thE~f;f'i ex:hib.its. I 
I 
I 

4 ~ PARKE:::: Th::ink .rou sir. 

5 C».YUH'r: All right. 

6 

7 (Reca:·Js.} 

8 I 
I 
I 

9 

10 iit:tvc alreac::~~ agreed t·'> and stipulated to by nu:nbeJ.~? 

11 
P.A.qr~l\.: E:oehibi.t.s mar}~ea as Pl.z:.intiff's Exhibits, 

I .1 

12 t think these are joint for all practical purposes ..... Plaintiff's 

13 E:xhibit 1, which is the sub-d.bl ision ordinance. Plaintiff's 

14 Exhibit 2 which is the plat for t.he .eub-division that he 

15 proposes in Greene County. Plaintiff •s Exhibit .3 which is 

16 the interim zoning ordinance for Green~ County. Plaintiff's 

17 Exhibit 4 1.,:!1ich is the comprehensive plan for Greene County. 

18 Pl.a intiff • s Exhibit 5 which is the zoning ordinance for Greene 

19 County as it now stands w lth the exception of some amendments 

20 that were made on October 30, 1975. Plaintiff's Exhibit. 6 

21 w.tUch are those arnendr:-:c nts. 

22 
SI..A'tJGHTER: You might want to make a note abo•Jt page 

23 26· •••••• 

24 
PllRl<ER: On Exhibit 5, just prior to i.tem 8, item 2, 

25 
there seems to be some quest ion about when~ if pu.e·r T "n-----. -- -LANE'S COURT REPORTERS 
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right now, the paragraph headed up .16, public utilities, 

was adopted. 

SLAUGHTER: In other words if the court please, 

just so the record iR straight, I don't think that has any 

bearing on the case at all. The ordinance . as initially adopted 

as far as that page is concerned, contained only ••••• only 

through sub-paragraph .15 - .16 was added later •••• public 

.utilities. 

COURT: All right, what other exhibits are there now 

····for the Plaintiff? Any? 

PARKER: There may be Your Honor, but I~ •• 

COURT: All right for the defendant, anything stipulated 

for the defendant at this stage? 

SLAUGHTER: May it please the Court, we only have one 

at this stage to which there has been agreement, that's 

Defendant's Exhibit B, which is the minutes - which is the 

minutes of the Public Hearing of the Board of Supervisors and 

Greene County Planning Commission on March 2 1 1974. Appended 

to those minutes are the interim zoning ordinance as advertised 

and the recommended changeA to it by the Planning Commission 

which were adopted• then there were certain additional changes 

even by the Board of Supervisors, which are of course reflecte~ 

in the ordinance •s ·final adoption. We have also tendered if 
to 

the Court please Defendant's Exhibit A~/which Mr. Parker hasn't 

agreed, but at this point is for identification only, The 
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1 citatLons:~a·~·in9 to do w.it!:i the a}~tic.le ca::l':ied i.n. the Gr~ene 

2 Countz Recora 011 the .subject from March a I 1973 to February 

3 28, 1974. hnd appended to that axe xeroxP-rl copies of the 

4 actual ar:ticle.s whic!-1 we bE; U.E~\1e to l:"£' matcri~.l ar;d Wt? pla.n. 

5 to int.rod'..L::e t~1e::n at.. the proper time. 

6 PAI:XER: If the Court please we have a n1J1nh'::':' of 

7 ;-sxhibit:s whit.:h have been marked for l.c~i,nt.ification, which 

8 also have not been agreed. 

9 cm.JR'!: lillright. We'll tak..:~ chose up a:; they are 

10 offered then. What's the big map over here, that apparently 

ll has a nurnbe .. c on it? 

12 PARKER: That is number 19. 

13 COU4-l'l': .23 ha've been nwnbered so far. All right ••• 

14 let's proceed with the case then as quickly as we can. 

15 PF-R!<ER: If the Court please we propose t·;') prove 

16 primarily three things. as is ·indicated by the bill of 

17 complaint. In view of the court's rulings on the 17th of 

18 November, ~t that time the court told us that c~rtain pQints 

19 of law would be resolved in certain ways and that among those, 

20 he told us that the interim. zoning - among those things that 

21 the Court told us was that the interim zoning ordinance of 

22 Greene County was valid on its face • 'rha t is that in the 

23 absence of evidence at least the court could not ascertain 

24 that the ordinance was invalid. We propose to &how that the 

25 ordinance - we excepted to that of course. none the less we nrot OS_§_ __ ~ 
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to show by evidenc• that the evidence was indeed invalid. 

On the 17th of November, I should lilte to remind the Court 

that we are - though counsel have bf!en able to stipulate a 

number of things we are considerably hampered by the Court's 

ruling with respect to the objections to two of our interroga 

tories, which we had propounded to the County and which they 

objected and 6£ course th~ Court sustained the objections. 

That would have involved the studies if any; information fran 

studies if any which the county conducted prior to enacting 

the interim ordinance. We come in here today in the absence 

of any infcirmation concerning those studies or at least the 

studies that are mentioned in 15.1-447 of the Code of Virginia 

and I mentioned at the time that I felt we would be considera 

ly prejudiced by the ruling and-should like to continue 

that point in connection with the trial of the case today. 

I carry that point forward. There are three things that we 

propose to prove. One of them is that the ordinance is invali • 

One of the standards for an - a zoning ordinance· is ..:. that it 

must - is that it must take account of divergent land uses 

in the county, that ·is it must show commercial use, it must 

take account of commercial use where it - where ever it is, 

already, existing divergent - existing use. The fact of the 

matter, let me correct myself, it must do two things. It must 

take account of existing use and it must take ~ccount of 

divergent use. The way you take account of existi 
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1 · lgrant a zoning classification which is in ka6pin9 with the 

2 existing uses. The way you take into account divergent use 

3 is by the use of zones. It has been our theory of this 

4 :case from the beginning until now that one of the mis takf!s 

5 'the County mad'!!. in passing this ordinance was to place the 
l 

6 entire County in the s.ame zone. We will show by evidence 

7 that the County is considerably divergent from aast to west 
I . 

8 and yet the entire County was placed in one zone. We will 
I , 

9 also ••• 

10 I· COURT: I think that can be stipulated can't it, 

11 ~. Parker? 

12 PARKER: That it was plRced in one zone within the 

13 ordinance, there• s no question ••• 
I 

14 COURT: Yes - it's not a matter of fact •••• 

15 PARKER: No sir • 

16 COURT: All ri9ht sir •••••• not disputed fact •••• 

17 PARKER: I should say - the zone - well, the entire 

18 c~unty - that the zone did not include the buffered area •••• 

19 COURT~ Yes. 

20 PA!U<ER: And as far as I'm aware while the planning 

21 should have taken account ·of it, the zoning did not incluae 
I 

22 the National Park either, over which the State has ceded 

23 
I 

police power to the Federal Government. we also propose to 

24 shaw that the interim ordinance as applied to the particular 
I 
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1 usurpation of a vested right with respect to that piece of 

2 property. we also propose to shnl" that· it is invalid as to 

3 that particular piece of g.i:'ound bec~use whatever might have 

4 been the divergent use that wasn •t taken account in the rest 

5 of the County, this piece of property was placed in a zone 

6 in which it did not belong. Its previous use and 'the previou 

7 use of land surrounding it, Which was already committed to 

8 sub-division use and committed to commercial use in the 

9 vicinity of Ruckersville, was not taken into account by the 

10 interim zoning ordinance. In looking to the question of 

n what the County did wrong, we will do our best to produce 

12 evidence with - so far as we can in the blL~d, on the questi· 

13 of what studies the County conducted prior to the enactment 

14 .of the inter iin ordinance. 'l'here will be evidence of what 

15 studies were conducted after the interim ordinance was 

16 enacted and there will be evidence - obviously that is 

.17 in evidence now - of what the county was able to enact and 

18 did enact after it conducted the studies in question ••• as 

19 an indicia of what it should have done we believe in any 

20 first ordinance that it passed. The court will recall our 

21 argument of November 17 that Dillon•s rule is such in Virgin! 

22 that i,t is our belief.. that the fact that the ordinance was o 

23 an interim nature is not a matter to be considered by the 

24 Court, that this ordinance must be governed by the same stand ds 

25 that would g~vern any other ordinance in 
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·fact. that it was temporary, the fact that it was i..nter im 

1ewn the fact that it was emergency, although I don't know 

that it was passed on that basis - it certainly wasn't passed 
1

undor that statute. or in that manner - it is our belief 

5 ·that that would make no difference. So we also take the 

6 position that the ordinance is ""'. the interim ordinance wns 

7 'not forward look5.ng. It looked forward to another ordinance 

8 it is true, but it itself made no provision for future 
I 

9 growth. And that we believe is the part of the standards 
I 

10 
1

which are inco!:porated through section 15.1-489 of tha Code •••• 

u ,one of the standards of zoning, it incorporates atanClards 

12 from an earlier section of the code mentioned in 15.1-489 ••• 

13 
1

with that as a background, I should like to proceed to 

14 1produce evidence after Mr. Slaughter is heard from - our 
I 

15 evidence will be, first of all \"lhat the county consists of 

16 
1

and consisted of at the time in question. Than there will be 

17 · expex·t opinion as to the planning process as to the validity . 

18 from a plannin3 standpoint of the ordinance that was passed. 

19 That I think i3 about all I can do to cover the broad outline 

20 of the case and I hope what I've said will be of eome help to 

21 the Court • 

22 COURT: All right, sir, Mr. Slaughter. 

23 SIAOOHTER: If it please the Court, the Court has 

24 been familiar with this case now, because of praceedings befori• 

17 

l----~25~--=--'_:i~t:_:f:_:o::r~o:_v=e:r:_~a2ye.::_:a~r~·'.._......:I~t~' s:;;c~e~r~ta~i~.n~l;. v~n~o~t~n~e~c:!!!!.e.!i!B a C!!.'!!!a~ r·~f---'~ .... n""--1n~n.--h' .....,"+-·.--n~--·~ 
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1 great detail as to the situation here. Mr .• Parker as is 

2 of course necessar.y from his standpoint wants to put in 

3 evidence of the County as it existed in 1974, in .March, and 

4 of course I think it.' s fair to say,, wants to do that in l)rder. 
. . 

5 to show in the record what the character of the County was. 

6 Your Honor of course knows the character of the County well, 

7 having been associated with Greene County for many years. 

s In essence as the court knows· Greene county became 'concarned 

9 several years ago now,, about the fact that residential 

10 sub-divisions of different types and different lot si~es,, 

11 different charactsristics we:ce coming to the County and in 

12 effect there was no control in the County. This trend con-

13 tinued and Greene took in turn various steps to attempt to 

14 .control the growth of the county in ways which would preserve 

15 the fine aspects of the County but not detract fran the 

16 grC>Wth itself. They first of course passed a sub-division 

17 ordinance and then strengthened it. The County then began 

18 to look into various possibilities for zoning and finally con 

19 eluded as the evidence will show that a comprehensive plan 

20 would probabl~1 be the best thing that could be done,· prelimina y 

21 to adopting a permanent zoning ordinance. And thus it was 

22 

23 

24 

25 

agreed and the evidence as shown in the previous case will be 

shown in this case, that the Thomas Jefferson District Plann 

Commission would undertake a comprehensive plan for Greene 

County. And that effort was 
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1 will testify and Mr. Parker is going to put on, that particul r 

2 effort took considerably longer than he had at first foreseen 

3 In part because of the fact that certain roads in Greene 

4 County, in fact the roads in certain sub-divisions which had 

5 already been l·'l.id out wei·e not in faC'!t roads that could be 

6 readily'a:x:ommodated by a four doo~ sedan. In fact I think 

7 the evidence will show that at times he had to borrow. 

8 a four wheel drive vehicle to make - in order to make his 

9 survey .. · During that period of time of course sub-dividing 

10 was continuing and those in positions of responsibility in 

11 Greene County, tha Planning Commission and the Board of 

12 Supervisors, became increasingly concerned that once they 

13 had the comprehensive plan made and zoning ordL,ance affected 

14 that the whole-the entire aim of the planning and zoning woul 

15 really be irrelevant because the whole county or a substantia 

16 part thereof would be made up of sub-divisions which would be 

17 

18 

19 

20 

21 

22 

23 

24 

25 

non-conforming use. And therefore the Board of supervisors 

at the urging really - first recommendation and then the 

urging of the Plann.tng Commission,, going through all the 

proper procedures as Mr. Parker's complaint indicate, finally 

decided that they must pass and did pass, an interim zoning 

ordinance in March of 1974. Mr. Matthews as you know had 

filed a preliminary plat before the passage of that ordinance, 

but did not file a final plat.until eome six months, almost 

six months after 
LANE'S COURT REPORTERS 
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1 granted a special use permit ""' of course the Col.a"t 's alraady 

2 heard that case. As - approx.iir.ate ly a year after the interim 

3 zOJ~ing o:d.inance was passed, a permanent zoning ordinance was 

4 passed., and to date Mr. Mat.thews has not made any applica.tion 

5 under the current zoning ordinance for authority to buildhis 

6 sub-division as it was planned. Although t.'ie zone that 

7 his land is now located in ia a two acre residential zone, 

' 
8 really the same zone as it was located in under the interim 

9 ordinance. Na11 Mr. Parker has mentioned that he intends to 

10 prove really three thinga. 'l'he first that an interim zoning 

11 ordinance should not have been passed. Clearly 'the interim 

12 zoning ordinance is as we will shaw and we have already argue 

13 in arguing the law of this case, a proper part of tho overall 

14 planning procedure of the county. In order for a pla~ to 

15 have any meaning , ~M. has to be asBured that the character of 
': 

16 the County won't change to such an extent that the plan is 

17 out of date by the tim.e it's able to be published. Mr. Parke 

18 has made the point that there was no provision for future 

19 growth, but of course the Court must re1M!mber that the ordina e 

20 · was i;JUited in time. It went out of existence by its own 

21 terms within a year. Sc it was not a plan, it was not an or-

22 dinance that was going to permanently fix the County in that 

23 position. Now the Court of course knows, Greene county, the 

24 evidence will show that Greene Count}- was essentially a 

25 rural, agricultural count 
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1 best left for conservation purposei:•, very mounta lneous areas, 

2 but essentially a rural, agricu.ltural county, with no major 

3 industry, very little cornme.!'cial develt'.lpmF.Jnt and most of 

4 the housing (1ither en farm or on - in singV;;; fa.1i.1:lly units of 

s various typr::s, sizes c)f course and conditions. Now, once the 

6 evidence is in as to just what Greene countx· ir-: there will, 

7 I anticipate be l'.'"Onflicting testimony by thl! ex~r.ts as ti:> 

8 whether Greene County was susceptible of a single zone interin 

9 zoning ordinan(!e. It was the thought of the Board of 

10 Suparvisors ::i.s it was suggested and recommended to them 

11 that the interim zoning ordinance should not attempt to be 

12 a prelimi..n.ary zoning ordinance in which they simply eyeballed 

13 and decided that they were goi.n; to have a zoning ordL"\ancs 

14 based on sirnply their casual observations. They were going 

15 to try to ta~<~ the County as it existed at that time in its· 

16 overall aspect, zone it in s 1.ich a way that people of right 

17 had the right to put the County - to go forward with a develop-

18 .ment that would be consistent with the County's overall 

19 character. An1 then permit other development under vari~nces 

20 and speclal use permits.. It's important for the Court to 

21 realize, as I think the Court clearly understood November 

22 17th, that this was not a moratorium. This was no shutting 

23 

24 

25 

d<Mn of development or progress during a year_ but it was a 

carefully considered interim ordinance for the terminal date, 

simply to givP. the County a chance to plan its qrowth. 
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as to Mr. Matthews vested right, the Court will recall that 

the major issue before the ·certiorari case was whether Mr. 

Matthews had been subjected to a hardship in - under the 

terms of the interim zoni!ll;J ordinance. And that issue I thinl"' 

and Mr. Parker apparently doesn't contend otherwise, that 

issue has been laid to rest in the certiorari case. Mr. Parkor 

is now trying to say that because of the expendltures he has 

made on the day of the passage of the interim zoning ordinancE 

that Mr. Matthews had a vested right, we submit that this is 

a position that the Court w.ill not need to take seriously. 

There had been no start of construction at that time, only 

tbe preliminary survey work had been done and clearly Mr. 

Matthews did not have a vested right at that ti.me. Now as 

to whether or not the land was properly zoned for two acres, 

of course, there is - the evidence will show the final zoning 

ordinance which was adopted also zoned that area far two 

acres after the comprehensive plan. 

COURT& Is there a smaller zone than two acres in 

the new ordinance or can you indicate that? 

SIAUGHTER: Yes sir • 

COtmTi There is a smaller area than two acres in 

the new ordinance, for single family? 

SIAOOH'l'ERt That's definitely my impression but I 

can't put my finger on it right now, sir. 

COURT: But you say the final zone came out the same 
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1 . on the particular tract as was the interim zone? 

SLAUGHTER: Yes sir. The - as the Court will recall 

3 from the previous hearing, there were testimony by different 

4 experts at that time, and I think the same experts will be 

s back today, on whether the property should have been zoned 

6 for smaller - for say smaller lot residential or at this 

7 time or whether it shl)Uld be zoned for larger lot. residential • 

s Essentially it boils down to this, if the court please - you 

9 will remember the Locust Lane Sub-dbrision, which has relativoly 

10 smaller lots than two acres, lots of approximately a quarter 11>f 

11 µn acre, although I'm not certain of the exact size,abutt 

12 the proposed sub-division on the west. But the rest of the 

13 property on the other side is still in agricultural uses. 

14 And of course it would be simply a matter for the Court to 

15 determine whether this interim zoning ordinance with the 

16 two acre zoning for that particular piece of property was 

17 .impr.operly zoned, but there again there can't be any question 

18 but that the county was justified in believing that a two 

19 acre zone certainly for this piece of property was correct as 

20 we submit of course was for the entire County with the variouJ 

21 ,safety valves that had been built into the ordinance. That 

22 'perhaps is a longer ex?osition than is necessary but of coursE 

23 I wanted the court to be aware of what the County's position 

24 would be because it will of course be easier to follow the 

25 line of the testimony on both sides - perhaps in that way we <an 
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1 go forward without having to get into extraneous matters. 

2 Thank you Your Honor. 

3 COURT: All right, Mr. Parker you may call your 

4 first witness. 

5 PARKERS Mr. Evans. 

6 COURT: Gentlemen before we get under way, we' 11 

7 try to run for about another ho\ir and take our lunch break 

8 abou~ 12: 30, you all might want . to evaluate your witness line .. , 

9 up in that regard and of course if we are right in the proces• 

10 of finishing up with a witness, we'll try to run past that 

11 time. But just as a guideline for you all, we' 11 proceed cm 

12 that basis. We • 11 try to recess about 45 minutes, somewhere 

13 around 12130. All right, sir, you may proceed, Mr. Parker. 

14 

15 GEORGE B. EVANS, ·having been duly sworn, testified 

16 as follows 1 

17 

18 DIRECT EXAMINATION 

19 BYs Mr. Parker 

20 Q Mr. Evans, would you state for the record your 

21 name please, age and occupation and residence? 

22 A George B. Evans, Jr.~ I'm 34 years old. My address 

23 is 26413 Barracks Road, Charlottesville. I am a senior planne~ 

24 far the Thomas Jefferson Planning District Commission. 

25 COURT: Mr. Evans can you speak th is wa v and sn.1ak a 
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Evans - Direct 

1 ·little louder sir? 

2 A Yes sir. 

3 COURT: So I can hear you. 

4 Q Mr. Evans, have you had any association with 

5 ~he Greene County INterim Zoning Ordinance? Or any.of the 

6 subsequent zoning ordinances of Grem e County? 

7 A Yes sir. 

8 Q Would you state the nature of that association 

9 please? 

10 A Well, I collaborated with another planner on our 

n staff in preparing a draft of the interim zoning ordinance. 

12 A;nd I also collaborated with the same planner in providing 

13 ai draft of the permanent zoning ordinance for the county. 

14 Q In conjunction with the preparation of one or botJ 

15 qf these ordinances, did you conduct any investigations in. 

16 G;reene county? 

17 A For the permanent zoning ordinance, yes. 

18 Q When did you conduct the investigations for the 

19 permanent zoning ordinance? 
I 

20 

21 

22 

23 

24 

25 

A Well, the investigations were part of the land 

u.se plan •••• the investigations for the plan began around the 
I 

lSth of September, 1973, and were concluded around the 15th o1 
I . 

J:anuary, 1974 at which time the rest of the planning process 

s10 to speak picked up and carried through until around the 
I 

m,iddle of June, 1974, at which time the plan was complete or 
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let's say a rough draft was complete for submission to the 

Greene County Planning Co1r4nission. 

Q And that first investigation that you said 

terminated in January 1974, involved only what? 

A Primarily wbat a visual structure use and 

condition survey of Greene county. 

Q All right. And let me show you same of the 

docwnents here - I ask you if in your occupation as a planner 

you have had occasion to use .documents like these and if you 

know what these are? 

A Well, this is ••• 

Q This ia Plaintiff's Exhibit 7 for identification ••• 

• ,.. . . '*' • A This is a master sheet for the u. s. Pal:ks 

• . . index .. 

Q All right •. And these Plaintiff•• Exhibits 

8 throWJh 15 or 16 •••••• can you tell me what these are? . . 

A Theae - best I can see are the individual 

quads for the··········· ·······county of Greene. 

COOR'l' 1 Is that from a coast and geodetic survey 

map? 

A Yes sir. 

COURT: u. s. Geological Survey? 

A \'es sir •••• and very good if ........• 

I might add. 

Q All right, sir. Your Honor, I offer ~hese - well, 
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Evans - Direct 

l you say these are from Greene County? 

2 A Would you like me to look at •••••• 

3 COURT: You may take some time and inspect them 

4 Mr. Evans. 

5 A Yes sir. 

6 COURT: Take your time and inspect them •••• 

7 Q May he stand Your Honor and we '11 · set them on 

8 the table over here •••••••••• Your Honor, the exhibits for 

9 identification are the ones through number 18, I'm advised. 

10 COURT: All right. 

11 Q I beg. your pardon through 16. Do these maps in 

12 your experience as a planner depict the topography of Greene 

13 County? 

14 A Yes sir they do. 

15 
Q Your Honor I offer these in evidence as Plaintiff 'a 

16 Eldiibits 8 through 16. 

17 COURTs Any objection, Mr. Slaughter? 

18 SIAUGHTER: May it please the Court, we don't 

19 object to the introduction of these items as evidence in so 

20 
f~r as they go. We do make note that they are of different 

21 d~tas •••• 

22 
COURT: Yes sir, I understand. 

23 
SLAUGHTER: •••• which Mr. Evans has pointed out •••• 

24 it he would point those out on cross examination •••• 

25 
COURT: I take it though Mr. Evans that they are fre• 
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1 quently referred to by planners in dealing with rural areas 

2 or even heavily populated· .. areas, the geologic survey maps? 

3 A Yes sir. 

4 \ '.:.·. 
· C()URT: All right, sir, they will be admitted as 

s Plaintiff 'a Exhibits 8 through 16. 

6 

7 The Plaintiff's Exhibits 8 through 16 were marked 

8 .and received into evidence. 

9 

10 Q Mr. Evans, I show you Plaintiff• s BXhibits for 

11 identification 17 and 18 and ask if you will identify these 

12 please? 

13 A They appear to be the - a map of the Shenandoah 

14 National Park as it extends through Greene county. 

15 SIAUGHTBR1 Which exhibits are those? 

16 Q 17 and 18 for identification. Do these depict 

28 

17 the topography of the park? In the same manner, IJ.Ot necessa r il: 

18 the same scale, but the same manner that the other maps depic1 

19 the topography of the quads? 

20 A In the same manner, yes. 

21 Q Your Honor, we offer these in evidence as 

22 Plaintiff'.li Exhibits 17 and 18. 

23 COURT 1 They will be admitted with the same nota-

24 tions, that is that they may have· different dates but in so 

25 far as they are used, they are ordinarily referred to by pla1u1ers 
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1 in dealing with property as Greene County contains I take it? 

2 A Yes ••••• Greene county u. s. G.s. Guads? 

3 COURT: Yes sir. 

4 

s The maps were marked and received into evidence. as 

6 Plaintiffts Exhibits Numbers 17 and 18. 

7 

8 Q Your Hont>r -

9 SIAUGH'l'BR1 We have no objection. 

10 Q ..... to save time, I understand there's no 

n objection by counsel - this is the key or: the index which 

12 Mr. Evans mentioned a minute ago, which correlates the variou1 

13 maps •••• 

14 COURT: What 's the number of that one? 

15 Q 17, sir ••• 

16 SIAUGH'l'ER: 7 u. 

17 Q 7 - I beg your pardon. 

18 COUR'l'1 That will be admitted then. 

19 

20 The key to maps or index was marked and received into 

21 evidence as Plaintiff's Exhibit Number 7. 

22 

23 
Q On that map r. have outlined in red as counsel earlLer 

24 noted Greene County and in blue the quads which cover Greene 

25 
County and some other areas, but each one of those quads has L ___ JJ__-===~-==--==::___:===-:~L=-:A~NE::'S~C:-;::O~UR:T~R~EP~O~R;,TE~R~S=::::___::.=.._-===-=--~===---==-~---•. 
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1 some of Greene county in it •••• these 9 quads which we've just 

2 put topographic maps in evidence for. Mr. Bvans, I show you 

3 exhibit 19, Plaintiff's Exhibit 19, Mr. Evans - would you telJ 

4 me what thia is? 

5 A Yes, that is a dot map, which indicates the 

6 use of structures as determined in the windshield survey of 

30 

7 the county which was ·undertaken between the middle of September, 

8 · 1973 and the middle of January, 1974. 

9 Q The one that you conducted? 

10 A Yea sir. 

11 COURT: Is that commonly referred to as the land use 

12 map? 

13 A Bxist ing. land use, ye a sir. 

14 Q It bears the title existing land ue. Is there 

15 any objection gentlemen to the introduction of that? 

16 SLAWB'l'ER1 No. 

17 COURT I It will be admitted. 

18 

19 The Existing land use map was marked and received 

20 . into evidence as Plaintiff's Exhibit ~ber 19. 

21 

22 Q Mr. Evans, can . I ask you now air to te 11 me how· 

23 you proceeded about your study of the county? 

24 A Are you speaking in terms of ••• 

25 Q I •·m speaking in terms of the survey that you con-
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Evans - Direct 

A Right, the existing land use survey was under-

taken utilizing the quad sheets and since that was the only 
I 

basis we had upon which to survey the County we had to more 
I 

31 

or less utilize those. we came up with a sheet, which we wou .d 
I 

5 

use for each structure in the County. We correlat~d the shee1~-
I 

6 

7 in other words, each structure that appears .on that map I . 
8 ~lso appears as a dot on th.is map, using an individual sheet 

I 
9 ~hich describes the type, the condition and environment of 

I 
10 each structure~ We keyed it to this map, following the roads. 

I 
11 1-\nd once identify.ing the use, translated that use on to this 

I 
12 e,xisting land use map. And basically it was simply a matter cf 

I 
13 travelling every road in Greene county for that period of 

14 time until we ccxnpleted this process. 

15 Q Excuse IM, let me interrupt you just a moment. 

16 SIAUGHTER1 what's the date on that? 

17 Q January 1,1971 ••• 

18 DICKEY: '!'here is a later one •••••• 

19 Q This is about the best that I could do •••••••• 

COURT: What's the nwnber of that? 

21 Q This has not been marked sir~ 

22 COURTs All right, if you will get the Court Reporter 

23 to identify it then, we can see •••• 
i 
I 

24 Q I ask that it be admitted into evidence •••• 

25 COUR'l': Ia that a Highway Deoartment-_ Ma? r.-F GrA•Tua 
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Evans - Direct 

Q 1971 yel\r, yes sir. 

COURT: What's the number on it, the identification 

number n"-4 ••• 

0 24. 

COURT: All right, any objection? 

SIAUGH'l'ER: I think the change is very slight, Your 

Honor. I would ask - I don't think Mr. Parker has'any 

32 

objection that you use either a '73 or '74 map, if we can locilte 

one which would be closer to the time of this ••••••• 

COURT: All right, it's understood tbat a more 

up to date map in accordance with this case will be substitut~ d. 

Q Yes sir. 

COURT: But until thatlis done this will be admitted 

in evidence •••• as exhibit 24. 

Q I think the other map could just be added and 

then they can show what ••• 

COURT: All right ••••• we' 11 add it then as a more 

up to date map. 

The map was marked and received into evidence as 

Plaintiff's Exhibit Number 24. 

Q Plaintiff's Exhibit Number 24 shows the Highways 

· · in the County? 
LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE. VIRGINIA 



App.175 

Evans - Direct 33 L_ _____ .J-1__ _ _,___~ __ ___:_.. ________________________ -r----
i 
I 1 A Yes sir. 

2 0 And virtually what you had to deal with at that 

3 ! time? 

4 A well, it shows the secondary highway system, it 
' 

s I doesn't show the highways and roads which were not brought 

6 into the State system. 

7 Q That's right. That doesn't show any more than 

a might appear on ••• 

9 A This doesn't - this does not show all of the road:~ 

10 that appear on the U .s. G .s. quad. 

11 Q It shows the secondary system and primary system? 

12 A Yes sir. 

13 

14 

0 Now - and where did you first go in conducting 

I th.l.S' E ? survey, Mr. vans 

15 A we 11, I •••• 

16 0 So far as the survey is concerned now? 

17 A Well, trying to follow a logical sequence, I went 

18 Ito farthermost north-eastern part of the county, and started-

19 It woulq be easier if I went to the map, May I do that? 

20 

21 

22 

23 

24 

25 

Q · Yes - I wish you wo~ld. 

COURT: Speak a little louder when you are over the%1 , 

I move the microphone with you •••• Now Mr. Parker would you repec t 
I 

I 

the instructions to the witness? 

Q Yes sir - would you take the red pen that I gave 

you sir and mark where you started your survey? 
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1 A nits sU". I start~d the survey here in the north-

2 eastern point of the County. 

3 Q I hate to ask you to do it but would you put a mark 

. 4 there known as number 1, please sir. Where did you 90 from ther , 

s what direction and how did you come? 

6 A Well, it's been over two years since I've done the 

7 survey, I can tell you to the best of my recollection. I was 

8 following the specific quad that dealt with this part of the 

9 County. And from here as I recollect I simply went dawn •••• 

10 Q Fran one ••• 

11 A From one - well, one I had to - one is very iselated 

12 I had to go into orange County back into Greene County. I picke 

13 up Route 609, went down ane side of 609, doing each structure 

14 that f came across and simply when I reached 29 or whenever I 

15 reached the end of that ~uad then I would turn around and came 

1
6 back to the other side of the road and do that. And ••• 

17 Q Just a moment - let's see the quad there? 

18 DICI<BYa Your Honor with reference to this •... I . , 
19 think he i• taking up an awful lot of time •.••.. 

20 
Q I propose to lay a ground work of what he saw. 

21 
COURT a I gathered you were but you• re going · to take an 

'1wful lot of time by going through quad by quad, Mr. Parker, . and 

~· of course if you want to do that, that's up to you, but it•s goi 

22 

24 to be ••• 

25 
Q 'l'hat•s wh 

LANE'S COURT REPORTERS 

.MONTICELLO .PLAZA 

CHARLOTTESVILLE, VIRGINIA 



1 

2 

3 

·4 

5 

out of order sir. 

App.177 

Evans - Direct 

COURT: All right, go ahead. 

Q Is this the quad map? 

A ~s sir. 

Q Is this the quad map that shows where you were ••• 

6 would you mark one on there _please .and then mark your route• 

7 go ahead and mark the map with a line indicating your route, 

8 roughly - as best you recollect sir? 

9 A Use this pen. 

10 Q Yes slr. 

11 ~ I don't .recall going across the road here. 

12 Q Route 29, you turned at ••• 

13 A I think I did. 

14 Q Yes sir. Retrace your steps •••••• then you turned 

15 d<i>Wn Tom's Road? . 

16 A As soon as I reached the quad ..•. I didn't go 

17 out and complete Tom's Road ..•• 

18 Q Yes. 

19 A .went on down this road. 

20 Q Would that have been the first route you took? 

21 A Yes. 

22 
Q All rJ.ght, if the Court please that is marked on the 

23 map - this part now in red. I' 11 show it to the Court. 

24 

25 

COURT: All right. 

Q Mr. Evans could you take this map and have your seat, 
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You may have to refer to this testimony on Plaintiffts Exhibit 

19 and if you need to get next to it to do it, it will be all 

right. can you tell us please sir what type of agriculture 

you observed being conducted in that area? 

A In that particular area to the best of my recoilec-

tion the first structure seemed to be a - I don •t know how else 

to put it, common organic farm. It looked like a young man and 

his wife had gone out and become isolated and they wer~ 

farming. I think it was primarily truck. crops· • I would say 

the general nature of the area is beef cattle farming as far as 

36 

agriculture goes, There is one large dairy cattle farm as I rec.~11 

and there is another large beef cattle - I believe it's beef 

cattle farm. And there is another large beef and poultry 

farm. 

Q There was not I take it from your testimony any 

substantial amount of crop raising in that area, except grass 

for cattle? 

A It's difficult to say. but I was - I would assume 

19 most of it was grazing land for the cattle, to the extent that I 

20 could get in to the farms and look around. There was some vide c~e 

21 and some truck crops, but it wasn•t predominant certainly. 

22 Q When you turned at Scuff letown, and went north 

23 did you go all the way to the river? 

24 A I went as far as the road and my car could make it, 

25 which was the first structure. That road goes throuah nranaa 
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1 county and I had to go through Orange to get to it. 
I 

2 Q Excuse me may I see this just a manent? 

3 A Uh-huh. 

4 Q I see, the first structure in Greene County is .what 
I 

5 you meant? 

6 A Yes sir.· 

7 Q Which is down very close to the Rapidan River? 

8 A Yes si:r. 

9 Q What is the topography of that area? 

10 A It's t"elatively flat with a gentle slope to the 
I 

11 river, as best a~ I could reca 11. 

12 

13 

14 

15 

16 

17 

18 

19 

Q can you - and perhaps for the sake of the record 

1
1
will have to ask you this question now, do you know - the 

legend of these qun.d maps, because they are not all on the 
I 
~P - all the characteristics of the map? 

A Well, you have your contour intervals which give 

! . 
yeu some idea of the steep~ess of the slope. 

Q They are at intervals of what? 

A Well, in .this particular instance intervals of 

20 20 feet. 
I 

21 
Q The red lines are highways and the broken red lines 

22 . I 
are other hi.ghways and the - for road classification there is 

23 al legend on the map? 

24 A Yes sir. 

25 
0 Now, would you tell us in that area and I •m r,,,F.-rr;,...,. 
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to now the area which is between the Rapidan River on the 

north, Route 29 on the east, and 609 on the south and Greene 

County-Orange county line which runa to the Rapidan River on 

the southwest - within that area what are the extreme·s of the 

.~opography. 

A Well, I can -probably give it to you better from the 

7 map than I can from my field survey, in ••• 

s Q Yes sir. 

9 A In as much as I couldn•t •••• 

10 Q Yes sir. 

11 A It's generally flat, as you get closer to the river, 

12 it appears to be flood plain. As you recede back fran the river 

13 it tends to ... small hills tend to rise to the south of White 

14 Run. and they seem to be rather fl&tJ in other words they aren't 

15 rounded they seem to be rather flat plateau type hills. 

16 Q Again what is the extreme - the nature of ••• 

17 A Well, 500 feet. 

18 Q Above the river? 

19 A well, it would be 500 feet above ••• 

20 Q Sea level? 

21 A sea level. 

22 Q Yes sir, and the highest point in that area appears 

23 to be about ••• 

24 A The highest I can see is 550 - 600 feet. 

25 Q Thank you sir. Is this - was this land wooded, clea~ 
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1 

2 A Was it clear? 

3 Q Yes sir. clear or wooded? 

4 A It was a mixture. Woods, scrub, over-growth, 

5 some clear~d for pasture primarily. 

6 Q Was there any forest marketable timber in this 

7 area? 

8 A That's difficult to say ••• whether it's marketable 

9 or not. There appeared - to the best of my recollection there 

10 appeared to be some good stands of cedar, much of it seemed to 

11 be over-growth. I simply don •t recall. 

12 Q Were there any parks, playqrounds, schools or 

13 churches in this area? 

14 A Yes there was one church, Pleasant Grove Church. 

15 Q Were there any commercial locations in this area? 

16 A No sir, not that I could see. 

17 Q Any industrial locations? 

18 A No sir. 

19 Q How many residential units were in this area? 

20 A I'd have to count them. 

21 Q can you count them from the dot map? 

22 A Well, the dot map doesn't shaw the boundary of the 

23 quadrant, so I wouldn't know where to draw my line. 

24 Q Didn't I define a boundary for the area that I was 

L _____ 2_sll_t_a_l_k_in __ g:___a_b __ o_u_t_?-'-_I_d_o_n_•_ t_rn:-e=--:a~n=--t-=h=e=q~u=a:-:d::r::a=n:t_s_:,_I_'_m_n_o_t_r._. e_f_e_r_r_i~n_,,g'---t_o_L_. ___ _ 
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the quadrant in my. questions, but I'm referring to the area l 

2 that I described just a few moments ago, north of the Scuffletown 

3 Road ••• 

4 A You're talking about the area that I drew the line 

5 through - on? 

6 Q The area that I was referring to in my questions was 

7 Scuff letown, Route 609 to the south, the Greene county line - the 

a Greene County line to Rapidan Rivar, the Rapidan River to Reute 

9 29 and Route 29 to 609? 

10 A You went as far aouth as the edge of the map, ie 

11 that correct? 

12 Q No sir, I went as far south as Route 609? 

13 A But you didn't cross ••• 

14 Q Didn't cross Route 609. 

15 A So in other words you want all the structur••~.nort~ 

16 of 609 to the river and between 29 and the County line? 

17 Q Yes sir. 

18 A Well, I can do that off of this map, yes. 

19 Q Yes sir. 

20 A There are 12 residential units, one of which waa 

21 vacant. 

22 Q One of which was vacant? 

23. A There were 12 ••• 

24 Q Excuse· me I couldn •t hear the answer? 

25 A Thera were 12 residential units, one of which was 
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1 vacant. 

2 Q What were the characteristics of houses generally 

3 in that area, as you recall? 

4 A In general they were - well, first of all at an 

5 ear lier time predominantly it was farm houses, but recently 

6 there have been a number of rather nice brick, ranch homes' 

7 going up along the road, not too many. There are more now 

8 than there were when I did the survey, but you - indications 

9 of this type of growth were evident at the time of the field 

10 survey. 

11 
Q Diel you. have - I won• t ask you to repeat because I 

12 think we can do this by reference at another time, but in this. 

13 area there were some highway,, what was the character of the 

14 highways in comparison to what's shown on the map7 How did the}' 

15 appear to the eye? 

16 
A We 11, Route 609 is paved, hard, all weather surface, 

17 rather narrCM. Somewhat winding and hilly, as you got farther 

18 east. Route 610 was in somewhat the same shape. The bridge 

19 th·at crossed Rippin Run narrowed to one lane. Are you intereste 1 ~ 
20 in the other roads? 

21 

22 

23 

24 

25 a.rterial. 

Q \'l!s sir. 

A J\ll right. 

Q You might mention Route 29? 

A Well, Route 29 is a divided multi-lane or primary 

Route 645 to the best of m~ r~l""r.11.0 ...... ~ .... -
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l 
graveled paved road. Route 610 was a very, very poor road, 

2 almost impossible for a sedan. 

3 Q Do you recall the nature of the soil in this area 

4 so far as you were able to determine, if you did determine? 

5 A well, if I might make reference to the soils 

6 building suitability map that we did, if I may do that, I would 

7 .say that from that a large portion of this area was elassified 

s aa suitable for agriculture only in so far· as it was primarily 
down 

9 alluvial soil laid/by the Rapidan in its flood plain. 

10 Q And that's you say suitable for agricultural only, 

11 do you mean the soil - in so far' as what the aoil.would support; 

12 A Right in so far as what it would support, building 

13 foundations, perculation, things like this. Plus it's very 

14 rich, bottom land soil which is good for farming. 

15 · Q Now sir, I take you to the area bounded by the 

16 bottom of the quad and 609 on the north and Route 29 on the 

17 east, I think that's right •••• 

18 A You mean on the west. 

19 Q Route 29 on the west. And the Greene County line 

20 on the east. 

21 A Yes sir. 

22 Q And ask you again - what was the nature of agricultu~e 

23 in th ia area? 

24 A Well, there is a road over here which goes back to 

25 a farm which I must say had sane of the lucious looking grazing 
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1 lands 1. • ve ever seen, but it• s not - it's just off cf th is 

2 quad. This area which you mentioned is very isolated, in other 

I 
3 words there are no roads - the roads that go back in there are 

4 ii,npassable for a sedan. And I simply couldn't view those. 

5 lands. From a distance it seemed to me that there were cattle 
I 

6 grazing on the south slope of the ridge that sloped down to 

7 White Run. 

8 Q And the topography in. that area was ••• 

9 A It built up from the White Run floc>d plain to a 

10 rather rounded or rounded to flat plateau. 

11 Q You found the extreraes of elevation there were what? 

12 A I would say from around 400 feet to 5 to 600 feet. 

13 Q Any commercial use in that area? 

14 A No sir. 

15 0 Any industrial use? 

16 A No sir. 

17 0 How much residential use? 

18 A Approximately 26 single family dwelling units, two 

19 mobile homes and a vacant commer.cial structure. 

20 

21 

22 

23 

24 

25 

Q Is there in that area or in that area and the other 

one that you just described, that is the one that lay north of 

Route 609, in the little neighborhood - I think it• s something 

I 
called Scuffletown ••• 

A Well, ScuffJ.etown is indicated to be in orange 

Co~nty on this map. Just off of this rnao on Rn•i.t.e 657 +-..., .... ,...,, ;.,, 
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a tiny cluster, which - well, it• s certainly more dense than 

anywhere else in this particular quad and I guess it might 

lend itself to be considered a community. Although it doesn't 

appear on this quad. 

Q Now, in conducting your. survey when you finished 

that area where did you go from there? To best of your 

7 recollection. 

8 A To the best of my recollection I continued •••• 

9 continued west along Route 609. 

10 Q Wo11ld you indicate on the - to be consistent on 

11 exhibit 19 •••• where you started ••••• ~ •• number 2 •••• 

12 A I would hesitate to say because I simply don• t 

13 remembei-. I really don't remember. 

14 Q All right would you indicate an the corporate 

15 quad map which - where you went, rather than where you started 

16 frmn, what - the area that you surveyed? 

17 A Well, I simply don't remember. 

18 · Q You don't remember where you surveyed ne:sct? 

19 A No, I don't. 

20 Q Pick an area that you went after that? 

21 A Okay, this area here. 

22 Q Showing Route 609 west of Route 29? 

23 A That's right. 

24 Q Would you find that on the corporate quad map? 

25 All right, sir ••••••••••••••• Now I give you both of those auad 
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1 maps and would you please delineate an area - the next area 

2 that is the area that yo.i are talking about in some fashion? 

3 A Mark these on the map? 

4 Q Yes if you will please. Label that 3, label the 

5 area 1 .......... the witness is marking on exhibits 12 and 13 •••• 

6 A What I di.d was use the construction line that's 

7 out on the highway ••••••• 

8 Q Now, the witness has indicated he went down Route 

9 609 as shown on the Rochelle quad and continued up Route 610 •••• 

10 and came back in on Dundee Road on the Rochelle quad and then 

11 went up and dawn the Dundee Road, which terminates at Brill's 

12 Shop on Route 230. Now, I wish ne>W to refer to the properties-

13 land lying between the Rapidan Rivar and the - where the Conway 

14 River leaves it then, the Conway River to Route -230 and then 

15 back up - back to Brill's Shop on 230 and then up 619 to 

16 Dundee Road back to Route 29 and then from Route 29 to Rapidan 

17 River - do you understand that area that I've described? 

18 A It's primarily following this road as I go up 230 

19 north to the river? 

20 Q Yes. Would you describe the agricultural uses 

21 you foand in that area? 

22 A To the best of my recollection just to the west 

23 of Route 29 there is - between Route 609 and the river a very 

24 large farm. I traveled into the farm, I noticed extensive 

25 corn fields. Further on down 609 I turned off on 619, iust beftU"e 
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1 crossing the south ri~r·on 619 a very large and a vary well 

(, 2 kept cattle farm .. I forget whether it'• dairy or beef. I 

3 think it's dairy. Going' up 619 as I recall the general charac-

4 teristics of the area went from farming to more or leas scrub-

5 growth, over--growth, w~ land, scattered housing, There were 

6 some - my memory just fails me, I just can't remember exactly 

7 what was on that road. It seems to me like there were a few -

8 there was another beef cattle farm further up there just before 

9 you got to Route 230. 

10 Q was this vacant land or wooded m: both? 

11 A It was a mixture. 

12 Q was there marketable timber through there? 

13 A Well, once again it would depend on what you mean b3• 

14 marketable. I wouldn •t say that the•e were healthy looking 

15 stands by any means. They were rather scrawny. 

16 Q All right, sir. Any parka, playgrounds, schools, 

17 churches in that area? 

18 A I' 11 have to check. There was one church. 

19 Q And while you are over there, how many residential 

20 units? 

21 A 18 residential units, S of these were vacant. 

22 The treatment plant of the Rapidan Service Authority. The 

23 Greene Bills Country Club and that'• it. 

24 Q Commercial locations? 
( 

· .. 25 A No. 
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Q Except to the extent of the Greene Hills Country 

2 Club might be? 

3 A Well, it's considered a private recreation ••• 

4 O And the residential - any industries in there? 

5 A No sir. 

6 Q ts that road about the. same as 609? 

7 A No, 619 is - as I recall is somewhat narrower. 

8 It• s not in as good a shape. 

9 Q All right. 

10 A It's a light duty road, classified as light duty. 

11 
Q ~ny communities in that area? 

12 A No sir. 

13 
Q What are the extremes of elevation in that 

14 area? The nature of the topography? 

15 
A Oh, it appears to range from just less than 500 

,_ 

16 feet to just over 600. And there - the slopes in th.is area 

17 are quite a bit more steep along the rive::, along the Rapidan 

18 River than they are on the east of 29. 

19 
Q can you describe the grades •••• 

20 A Sir? 

21 
Q Is it possible from the map for you to describe 

22 the grade? 

23 
A Well, it appears that there is a 25 percent slope 

24 along the portion of the Rapidan River at the confluence of the 

25 South River. At f;h('lt point there aptX'!ars to hP n VP~V et'""''n ,., , .......... 
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which levels off to,. plateau and then rises again into rolling 

hilla, which continue to the east and to the west then to the 
•.;· 

3 south. 

4 

5 

6 

7 

8 

9 

10 

Q. would you now - we• 11 try to get the other side of 

this area •s you observed it, if there is one ••••••• on the 

other side, south of Dundee, I'm referring to t:he area south 

of 609 and the Dundee Road •••••• 609 and 619. 

A You mean 619? 

Q Yes. 

A Yes sir. 

11 Q How far did you conveniently observe south of the 

12 road there? 

13 A Aa far as I could get that car, and same of these 

14 roads it would mean this far.· Maybe half a mile off the 

15 road. 

16 Q Well ••• 

17 A If t· were on a hill and could look down into a 

48 

18 valley, it depends on the topography. Generally I was reatrici~d 

19 to tha roads and any private drives that I felt that I could 

20 uavel without •••• 

21 Q You didn't cross Renshaw Run? 

22 A Well, yes, I must have crossed it •••• well, it crosses 

23 here at 619 ••• I didn't cross .it up here •• 

24 Q All right,. cari t get you to ••• 

25 A I may have crossed here •••••••• I did cross .•.•• 
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1 Q All right, there is a road whi.ch is shO\\'tl on this 

2 map which begir..s following the South River ••• 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A Yes sir. 

Q On Route 230. 

A Yes. 

Q And goes eastward ••• 

A Yes .. 

Q And subsequently becomes very untravelable ••• 

A Right. 

Q And would have - and comes out on Route 609. 

A Yes sir. 

Q Can yo11 descri.be the area for us please between 

I 
using the map and your studies, between Route 60 •••• on the 

St:l,lnardsville quad between Route 609 - I beg your pardon betweeJll 

Route 619 and 621 and 609 and 230? 
I 
' A This area was primarily inaccessible, there were 

17 very few roads that went back into it. It's dominated by the 

As I recall there did appear to be val,ley of the Henshaw Run. 
I 

18 

19 some farming activity, grazing primarily. There were some 

. 20 subl-division activity on 619, I think, fairly nice homes, which 

21 overlooked the country Club. There appears from this map to 
I 

22 have been some poultry sheds, just off of 619. Along Route 621 

I 
23 I recall a horse rink, very nice older homes. The farther you 

24 9ot 1up the more rugged the terrain. The county landfill is 

25 just to the north of th.i.e. I would say about a mile west of 230. 
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1 on 621 the road becomes impassable. And at the time I was 

c 2 land using, a home was going up at that point - cm that point, 

3 621 was impassable - it must have been W'ltil it reached Route 

4 609. 

5 Q What is the - what are the extremes of elevatien ill 

6 this area? 

7 A They appear to range from just less than 600 feet 

8 to just over 700 feet. 

9 Q And the gradient? 

10 A It« s gently ""' it appears f".ir ly moderate, except 

11 along the flood pla~n of Henshaw Run and except for a heavily 

r2 Wooded area where I told you the road was impassable and beccme11 

13 quite rugged. It appears to become quite rugged in that area, 

14 £a.1rly steep slopes. 

15 ) Q What is the use ·of the land in ~bat area? 

16 A The area where the road is impassable and the ••• 

17 Q Well ••• 

18 A It's forested. 

19 Q Forested? 

20 A Uh-huh .. 

21 Q Is there any industry in this area? 

22 A With the exception of the •••• no, there's no induatzy. 

23 The landfill is there. 

( __ _ 

24 Q Any commercial use? 

25 A I'd have to check. 
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3 educated guess on this coWlt •••••• approximately 45 houses. 

4 Six of which were vacant and four of which were older ho.mes. 

5 Q What - what was the ave.rage - well, let me ask you 

6 this. Did you not mention a Si.lb-division in the vicinity of 

7 the country Club? 

8 A Yes sir. 

9 
Q Do you rGcall the name of that - Country club 

10 overlook, I think? 

11 A 'Yes. 

12 Q How many lots are laid off in that if you know? 

13 
A I 'd have to look in t\l lClY re cords and see sir. 

14 I can give you a fairly complete rundown of the nature of that 

15 if you would like? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Just the number of lots? 

A Just the number o! lots ••••• the number of lots 

plattod was 21. 

Q Now the average lot size? 

A I dor.'t have the average size, I have the range of 

lot sizes, which appears to be l acre - the range of 1 to 

1'5 ,acres. 

Q 1 to l~ acres. And in the other area that you 

observed, were there any other sub-divisions in that area, 

that were called sub-divi8ions? 
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Evans - Direct 

A Well, Country club Estates is to the north of 

Q Is that in the area that I've described? 

A No sir, welli it's to the north of 60 •••• it's 

s just· off of 230 to the north of 619. 

6 Q Is it then in the area that I've described? 

7 A Yes sir, it was in the previous area. 

s Q Would you tell me what the same figures are for 

9 that sub-division? 

10 A It's Country Club Estates, 16 lots were plated, 

11 and they range in size fran l to 2 acres. 

12 Q Now, there are no other sub-divisions in the area 

13 which you've described? 

14 A Not to my recollection ••••• unless I c•n refer to 

15 the sub-division map. 

16 Q You 're welcome to do so. 

17 A That's a11 .. 

18 Q Mr. Evans, have a seat here sir •••••••• what was 

19 the • how many residences were there of the 45 approximately no11, 

20 not in those sub-divisions? 

21 A 44. There was only one house at that time. 

22 Q And those ,44 residences, what was the average lot 

23 e ize for those? 

52 

24 A Well, of course these were individual lots, I couldn't 

25 tell you. 
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App.195 

Evans - Direct 

Q Range? 

A well, range I guess from an acre, perhaps a bit 

less, all the way up to several acres. Let's put it ••• perhap1~ 

30 thousand square feet. There is a small community - there's 

a small clustering of houses at Route 621 and the road. that 

leads to the county landfill. And the lot sizes there are 

probably smaller than anywhere else in the area. 

Q What was the lot size of the lots for mobile homes? 

A Again this varies according to ••• 

Q can you give me a range? 

A Well, 30 thousand squara feet up to sevaral acres. 

Q In that area? 

A Yes. 

Q All right, sir which you take the next area you 

went to and describe - that you studied •••••• 

A Would you rather stay to the east of Stanardsville? 

Q Yes sir, we'll proceed in some fashion •••• 

A Just go on up here and hit •••• 

Q You went up ••• 

A I can't say where I went next. 

Q All right, but where you went, but •we won't 

worry about the word next •••• ~ 

COURT z You pick a spot now, Mr. Parker. Let 's not 

stumble around, you pick the spot you want him to describe. 

He said he doesn't know where he went next. 
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. Evans - Direct 

1 Q I' 11 do that sir. I would ask ye>u to describe for 

2 us please sir the area now bounded by the Conway River, Route 

3 230, Route 621 •••• · 

4 A Okay.· 

s Q And Route 638 to its.; intersection with 667 an:d 

6 thence Route 667 where it almost ~ets the Conway River? 

7 A You want the area from the river down or just from 

s th.is road down here.? 

9 Q From the river ••• 

10 A The 't' iver down •••••••••• 

11 Q Yes sil:'. that would be- again I repeat for the sake 

12 of the record, beginning at ••• 

13 

14 

. 15 

16 

17 

18 

' 19 ' 

20 

21 

22 

23 

A 230. 

Q 230 on convay Riv~r, following the Conway River to 

Where it canes very cloi:;e • abC">ut ••• near Shilo Church ••• Shilo 

Cemetery then following Route 667 to Route 638, then following 

Reute 638 to Route 621, 621 back to Route 230 and 230. to the 

river-· 
' . 

COURT:/ You •re talking about north, northwest of 231 

up the Conway River? 

Q Yes sir, I' 11 show that . area tt) th• court. 

COORT: That's alli I understand where he is. 

Q Nar11 with respect. to that area sir what were tha 

24 .-,.~riaultural uses that you found? 

25 A Okay, I.'m havin scmediffic 
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1-------1--1-----~------------E-v_a_n_s_-_o_i_r_e_c_t ________________ L_s:; __ 
I •m just drawing a blank on that. According) 1 uses were on 66 7. 

2 t:o this map there are some agricultural uses. It seems to me j 

3 that this was an area of sage, sage type over-growth, cleared 

4 land which had grown up in sage , in broomstraw. I believe 

5 two fairly large sub-divi.sions are in there, Dogwood valley 

j 

6 oQe of the sections of it. This .i,.s along 667 to the x·iver. 

7 Along Route 638 the road tends to go over the neck so to speak 

8 of a mountain, that is a mountain that juts out from the main 

9 r:ildge, main spine of the Blue Ridge Mountains. Goodall Mountain 

10 Route 638 tends to cut across that neck, winding and very 

11 steep.. That area ~ontains - primarily farm, very low density. 

12 Route 621 ••• 

13 Q Excuse me - go ahead. 

14 A Route 621 as it parallels the South Ri.ver is 

I 

15 a ~airly extensive flood plain and its - there is extensive, 

16 appears to be extensive agriculture uses in this area. 

17 The farm houses are situated far back to the north from the 

18 South River and as I recall this was all open and was all being 

19 far~ed in one form or another. It appeared to be poultry 

20 sheds. also, near some of these farms. 

21 Q What extremes of elevation? 

22 A Oh, perhaps just less than 700 feet to over a 
I 

23 thousand, just over a thousand feet. Maybe 11 hundred feet. 

24 Q How many residential, commercial or industrial 
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Evans - Direct 

1 A Industrial units? 

2 Q Yes sir. 

3 A And mobile homes? 

4 Q Yes sir. 

5 A You don't want me to count to the west of 638? 

6 Q I think that •a correct sir. 

7 COURT: Mr. Dickey would you hand • that road map 

8 that's been introduced as an exhibit ••••• 

9 A There are 52 single family dwellings, two of 

10. which are vacant, four of which are mobile homes •••• 12 of 
. i 

11 which are seasonal, and there's one church. 

12 Q No ccmmercial and no industrial use? 

13 A No sir. 

14 Q Is there a sub-division in that area? 

15 A Yes sir I Greene valley. 

16 Q And would you give us the same data on that 

17 sub-division as on the others, please? 

18 A . You want the number of units in that? 

19 Q 1'1& sir. The range of lot sizes? 

20 A The range of lot sizes is l to 3 acres. The 

21 dwelling units ls ccmbined with another section of Greene 

22 valley which is farther up in the County. I would make a 

23 guess at 12 seasonal units would be the number that are in 

24 Greene valley. 

25 COtJRT 1 TWe lve what kind of units? 
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Evans - Direct 57 

1 A Seasonal. 

2 COURT: What does that connote? 

3 A A unit that's res.ided in ••• 

4 COURT: Recreation type? 

5 A Recreation type. 

6 COURT: Not permanent residences? 

7 A No sir - well, from our visual survey we would thin< 

8 it would be that type of ..... 

9 COURT: All right. 

10 Q Actually you don't know whether people actually 

11 were - how much they were residing there? Just· the nature 

12 of the home and the fact that i.t was an A frame ••• 

13 A The fact that it was •••• the fact that it was in a 

14 sub-division which •••• well, I can only - I could only draw 

15 conclusions from what - you know, I sensed about the place. 

16 It ·was built around a lake that was completely wooded, the 

17 homes were built in such a manner as to take adva.ntage of 

18 thi,s ·environment. They were A frame, I assumed that they were 

19 seaisonal ..... yes. 

20 Q The elevations in that area, what was the highest 

21 elevation of a habitation? 

22 A I can only give that information from this map, 

23 it appears to be about 800 feet. 

24 Q Ie that an occupied habitation? 

25 A Yes sir. 
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Q It is or is not, I beg your pa.rdo11, I did not 

2 understand ••• 

3 A Yes sir. 

4 Q All right, thank you. Your Honor, I notice the 

5 hour you've set for lunch has arrived and I ••• 

6 COURT a ?es sir, . I think we could take our break at 

7 this point for lunch. Let me make this comment Mr. Parker, 

s I recall it seems to me about 8 or 9 quadrants that Mr. 

9 Evans has been referring to and we •ve covered three or four of 

10 them. If you propose to go through every quadrant in Greene 

11 County with as much detail, now of course you allocate the time 

12 as you see fit. I don't cansider it necessary to go into all 

13 that detail unless you are proposing to show that Mr. Evans 
know 

14 didn't do his job. I don •t/what the object is~ 

IS Q Quite frankly with respect to this survey Mr.Evans 

16 did a very fine job. 

17 COURT 1 Well, what purpose is there in going through 

18 in such fine detail every particular quadrant? 

19 Q I propose Your Honor to show the distinction betwee1 
these 

20 ;at the time being are much the same as some others. 

21 COURT1 Well, do you propose to go through all the 

22 quadraa.t• ? 
\ 

23 Q Yes sir. 

58 

24 COURTa All right, well, I gathered that you were head· 

25 ing in that direction and I merely caution you that it's goina to 
LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 



App. 201 

Evans - Dl.rect 59 
-----!-+---------------,------------------------+··--

take a lot of time to do it. All right, we'll recess for 

415 minutes gentlemen for lunch. 
I 

(Lunch recess.) 

COURT: All right, Mr. Parker, you may continue 

w'ith your examination of Mr. Evans. 
I 

Q Would the Reporter read back the last question 

I 
Your Honor, I don't recall precisely what it was •••• 

(Record played for last question.) 

COURT: The area of Greene Valley on the quadrant •••• 

Q I believe we had cc:mcluded that ••• 

COURT: I believe you had·... I'm not sure whether you 

h~d or not, anyway that's about where you left off ••••••• talkincr 

aijout the elevations of that area. 

Q Mr. Evans •••••• 

DICKEY: Your Honor, I think that was Greene Valley 

section.7 ••• 
I 
• 

COURTs All right. 

Q Mr. Evans, I'm going to try to move along a little · 

more quickly so I can come to Mr. Payne's testimony and get 

I 
in as much of your testimony before he testifies this afternoon. 

Ifl you will now sir take the area generally - we had gotten up 

tolright here I believe, had we not1 

A Yes sir. 
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App. 202 

Evans - Direct 

Q Right here? 

A Yes sir. 

Q We will now take the area beginning at the 

cemetery going over to Route 667 and follC7tling it to Route 638 

to Bull Yearling, and up Bull Yearling ••••• ~ ••••••• to 634 and 

637. and ,then taking 637 up as far as it will go and cut 

straight over to the Blue Ridge. in a roughly east-west 

direction. And that is the northern boundary and western 

boundary of the County ~ make one contiguou area. Now I' 11 

take it just as quickly as I can. I will ask you to tell me 

about what kind of agricultural uses you find in that area? 

If it varies •••• 

A I need to have the quadrant •••• 

Q Yes sir - please do and please identify the quadran1s 

that you are dealing with? 

DICKE~: What exhibit number was that? 

COURT: Will you read the exhibit number Mr. Evans? 

A Exhibit number 9. We were following Route 637 did 

you say? 

Q Yea sir •••• following Route 667, 638 to 634, 637 ••••• 

up to ~ west- west end of 637 and then directly west to the 

County line •••••• on the Blue Ridge ••• 

A Yes •••• generally the area between 638 and 642, 

between 637 and the CCl)Unty line is - well, it contains Barnett 

Mountain which is uninhabited, fore•ted. To the best of mv ,..._ 
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t:;vans - Direct 

1 collection there are a few farms scattered along 637 and 642, 

2 close to the road. Just following that general circle. 

3 I really have difficulty in recalling exactly •••• 

4 O You have Exhibit 19 that shows - it is in evidence 

5 I believe, and that shows on there - if the information is 

6 correct that is where you were getting your other information 

7 from is it not? This area right here? 

8 A That's the area I was speaking to, yes. 

9 O Is there any commercial use there? 

10 A Would you like me to finish the area you outlined? 

11 Q Yes I was thinking •••• yes sir, go right ahead ••• 

12 the area that I've •••• 

13 A Okay, to the north of 642 and to the - I suppose to 

14 the east, northeast of 637 the terrain becomes rather rugged, 

15 getting up into the mountains. Along 667 which parallels the 

16 Conway River scattering of older homes, there is very little in 

17 the way of new construction that I can recall. There is a 

18 small community Kinderhook which is fairly much deteriorated. 

19 Going up Route 667 ••• 

20 Q There is a commercial use in Kinderhook isn't 

21 there? 

22 A Well, I was going to check the uses. 

23 O I beg your pardon, go ahead. 

24 A 667 as you get up close to Shilo Church it tends 

61 

25 to be flat as it goes to the west, that's into the mountains. _. 
1-~~~u_~~~~~~~-=-~~~~~~~~~~~~~~~~-,.-~~~~ 
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App. 204 
Evans - Direct 

And I don't - can't recall that that was put to any productive 

agricultural use. It was cut over, but I don't recall any 

productive farms up there. The farther north you 90 the closer 

the mountains come to the river, to the point where at Fletcher 

for all intents and purposes development ends. At Fletcher 

there is a small community which is also deteriorated. Let's 

see, 637 as it continues .into the mountains runs into and 

circles the .:Poco$ah . Mission, up in the mountains it's fairly 

steep. Generally that's the topography. 

Q What are the minimwn and maximum elevations in 

that area? Speaking of . elevations would you please - I' rn sur-a -

there will ba two maximums, one that's inside the park and one 

that's outside the park, give me that? 

A The minimum appears to be somewhat less than 800 

feet. The maximum outside the park appears to be 24 hundred 

62 

16 feet. The maximum inside the park appears to be 35 hundre• fee ... 

17 

18 

19 

20 

21 

22 

Q D~ you see on the appropriate quadrant map somethinc 

called Devil's Ditch up in there? 

A Yes I do. 

Q What's the nature of that area? 

A That was - I couldn't get to Devil's Ditch. The 

road anded just about a mile north of Fletcher and I couldn't 

23 get into Devil'sDitch. 

24 Q Do you suppose that there could have been habitatior 

25 in that area? 
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1 A There are none on the u.s.G.s. Quad map ••• 

2 Q From the map does it appear to you that Devil• s 

3 Ditch is in Greene County - maybe some of it in ••••• not in the 

4 park ••• 

5 A Part of it is in the park and some of it is 

6 in the County. 

7 Q Yes sir. Did you find any commercial uses in 

8 tnis area? 

9 A Would you like me to give you an account of the 

10 uses in this area? 

11 Q Yes sir. 

12 A 94 dwelling units, six of which are vacant, three o~ 

13 which are mobile homes. 33 of which are seasonal, and five 

14 chlilrches and there is one com.mere ia.l use • 

15 Q In Kinderhook? 

16 A Yes sir. 

17 Q Thank you sir. Do you notice this, directly below 

18 Devil's Ditch - an inclusion as you can see into the Shenandoah 

19 .National Park, there's another inclusion ••••• would you mark 

20 that on this map with an X, a blue x. Did you go into that 

21 inclusion? 

22 
A No sir, as I said the road the ended there and 

23 I did not go back .i.n there. 

24 Q There was oo indication of habitation there? 

25 A None on the u.s.G.s. sheet, no sir. 
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Evans - oi.rect 

Q All right. 

A There wasn't .•..•. · · 

Q Agriculturally speaking north of 642 was there 

any tilling industry, tilling of the land? 

A As best as I can recall there was some activity 

of that nature along 642. 

Q And that's where it quit, caning north? 

A Primarily - yes, although the land would seem 

favorable for that along 667 to the west. But as I said to 

the best of my recollection it's fairly well over-grown. 

Q All right. Is there a flood plain in that area? 

A well, any creek that runs through there would have 

a minor flood plain, I would suppose the major flood plains 

would be the South River and the Conway River. 

Q All right, sir, let me ask you this, were there 

any sub-divisions in that area? Conunur.ities? 

A There was Kinderhook and ••• Fletcher ••••• very old 

and very deteriorated ••••••• Greene valley and Blue Ridge 

Estates in there. 

Q Greene valley Section 7? 

A Yes. 

Q Do you know the number of lots and lot sizes in 

Gr~ene vall~y and Blue Ridge Estates? 

A Number of lots plated were 130. 

Q Range? 
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1 A Range from 2 to 10 acres. 

2 Q In which? 

3 A In Greene valley. 

4 O All right,. and Blue. Ridge Estates? 

5 A 13 lots flatted , a range in size from 2 ~ to 10 acres • 

6 Q All right, sir. Let me take you if I may now 

7 te> the land coming dawn fran - - following this line down to the 

8 western edge of the county to the Blue Ridge, running south 

9 of there with the eastern border of the area that I'm describiilg 

10 to you Route 637, down to its junction with 634, then Route 

11 634 to Route 639, then Route 639 to the back of the 

12 park? 

13 A 634 •••• 
' 

14 Q 639 to the· park? 

15 A You are speaking of? 

16 Q Yes sir. would you give the same information with 

17 respect to that district of the county? 

18 A Yes sir. 

19 Q There is no industrial use in there? 

20 A No sir. Would you refresh - was that Route 634, 

21 you mentioned? 

22 Q Route 634 ••• 

23 A And 639. 

24 Q And 639 to the park then •••• 

25 A Right •••••••• that area is very steep, very mountainbus 
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1 Route - well, along Route 637 ·it follows the flood plain of 

2 the South River and there is some farming activity. Route 634 

3 is a very narrow, winding road that goes - follows the flood 

4 plain through the - not a flood plain but a stream valley 

5 through the mountains and it •s - .it was almost impassable for a 

6 sedar,. 

7 Q Bull Yearling?. 

8 A Yes •••• the road - Bull Year ling is the name of 

9 the stream. 

10 Q Yes sir. 

11 A The road that parallels Bull Yearling Stream is 

12 very steep and as l said almost impassable for a sedan. It 

13 goes through very rugged terrain and there is very little in 

14 t.he way of development in t.hat area. It •s mostly wooded. 

15 Elevation in this area ranged from I would guess around 900 

16 feet, let's see - did you want to take t.hat line 639 all the 

17 way to the park boundary? 

18 Q Yes sir •••• right on· to the County •••• 

19 A County line -

20 Q Give us two figures please, one in the park and 

21 one out of the park, elevation? 

22 A Swift Run Gap quad, exhibit 11, 31 hundred feet 

23 appears to be the eulet's correct that, close to 34 hundred fei;tt 

24 

25 

appears to be the maximum elevation inside of the County. 

34 hundred feet appears to be the maximum inside the park. 
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0 Did you give me a minimum for that area? 1 

2 A I did.~ •• l"tbink I said 800. 

3 Q You did, all right ••••••• Now are there any 
I 

4 ccmmerc:ial uses in that area? The other uses are on this map, 
I 

5 are they not? I thought it was introduced into evidence and 

6 11 don• t propose to - in order to save time I ' 11 try to bypass 

7 that - were there any commercial uses in that area? 

8 

9 

10 try to 
I 

11 

12 there. 
I 

13 

14 

I 

A In other words you don't want houses ••• 
am 

Q Not at that particular one, because I/going to 

save time. The u.ses arc! indicated on the map •••• 

A There appears to be only one commercial use on 

Q What is that sir? McMullen• s •••• 

A Yes •••• I'll have to check - yes, I think that's 

15 correct - McMullen• s Store. 

16 Q All right, are there any sub-divisions in that 
I 

17 area? 

18 A Yes sir. Dogwood VCllley. 

19 Q Would you give me the information on Dogwood 

20 valley? 

21 A You want the lots plaited? 335. The range of 

22 lot~ - the approximate range is l to 7 acres. 

23 Q All right. Now, did you in your survey conduct 

. 24 a survey on Route 33? 
I 

25 A Yes sir. 
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Q starting at the western end of the County tell 

me any point that J)u found convenient - it doesn't have to 

3 90 into a detailed description of what you saw •••••••... 

4 would you describe the area along Route 33, the western 

s side of the county? 

6 A You mean describe it in general terms, it$· 

7 entire length or what? 

8 O ·No sir. It might be better to take the 

9 pat.ion with improvements on the right hand somewhere in 

10 here wherever you think .•••.• you may very well make the park •• 

11 the very west side of the County to the park line is all 

12 in the park ••.... 

13 A Well, we could start in the cluftei:. ·· ..... . 

14 O All right, sir. 

15 A ·Outside the park and run as far as the 676 

16 out there - to peJ:haps the intersection of 810. 

17 O That would be fine. 

18 A You just want the area a long that ·road? 

19 O Yea sir •. · 

20 A You want the same information? 

21 Q Yes sir. The same information along that road. 

22 A Topographically the land to the northeast of 

23 . 33 18· very steep, wooded, at Lydia, at the Shenandoah Naticmal 

24 Park line. Just to the south ••• 

68 

25 Q Excuse me just a minute ••••• I don't think that•.a Lii~ia, 
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1 A That clustel;' of structures up there just at.the 

2 park boundary. 

3 Q Lydia is divided there ..•.. 

4 A Yes sir, right. 

5 Q You might describe tne area between the park 

6 boundary and Lydia, the intersection of 634 and Route 33? 

7 A Okay from the park boundary, 634, the terraµ:i is 

8 very steep to the northeast, wooded; to the south ·and j\ISt east 

9 of the park line the land has been cleared and has been develo~•d 

10 somewhat. It iies ln the flood plain of swift Run. It is 

11 relatively flat. $hall I continue down 33. to 810? 

12 Q Yes sir, what sort of uses do you have from the 

13 fork lines at Lydia? 

14 A Excluding J:'esidential there are two vacant 

15 commercial and 3 churches •••• public uses ••• 

16 Q All right, now from there are there any communities 

17 in that area? 

18 A Yes sir, right here. This. is the area at 

19 Lydia ..• right in here. 

20 Q It's.act.nally one ••••• 

21 A I believe it's sanething to do with a church or 

22 sanething like that. 

23 Q Right there next to Swift Run, the Golden Horse-

24 shoe? 

25 A It's referred to as Lydia Church on the u.s.G.S. 
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1 sheet. 

2 Q All right, then if you come down. frem Lydia to 

3 810. 

4 A okay the terrain - very ste,ep until you reach 

5 . Cecil Mission. 

6 Q All right. 

A And from that point to 810 the land tends to 

8 level off somewhat. In other\words the sloping is less steep, 

9 the countryside was not covered with wood land as I recall, 

10 as Iremember ..•••.....•• in tbat immediate vicinity from 

11 Cecil Mission to BlO, primarily grazing and cattle farms. 

12 Q Are there any commer~ial uses in there? 

13 A Yes, there is one commercial use, at the intersect. on 
( 

14 of 638 - I'm sorry, 634 and 33. 

15 Q Country Store, general store? 

16 A To the best of my recollection, yes. 

17 Q As you came from - would you describe please ~rom 

18 810 to the town of Stanardsville? 

. 19 A 810 to Stanardsville, to the north of 33 the land 

20 begins a gentle slope as it goes up the side of the Blue Ridge 

21 Mountains - the slope becomes steeper and it's largely cleared 

22 land. As I recall it's not in agricultural use. It seems to 

23 me there is some type of broomsage in that area. As you get 

24 into Stanardsville there is a sub-division adjacent to the 

25 corporate limits. On the south side you have a small stream, · 
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1 c:an•t find the name of it here~ parallel to Route 33, with 

2 a very gentle slope to tht'l south ••• 

3 Q Blue Run? 

4 A Blue Run.. And as you cane into town of course 

s the land bec.omes c !eared • 

6 Q All right. Is there commercial use in there or 

7 any commercial use? 

8 A· Yes sir. I think-there is one • I thin'k it's 

9 a gas station ••••• gas station-country store. 

10 Q On the west side of town? 

11 A On the west and on the north cf 33, the west side. 

12 Q Yes sir. 

13 A There's also a church. I'm sorry that church is 

14 on 418. There •s your fire department just on the outskirts 

15 of town. 

16 Q I will now aak you about the town. Is the town 

17 in the sense of a community contained within the town boundaries 

18 as they appear on the map? 

19 A Well, it's difficult for me to define where the 

20 people of StanardsvLtle consider their community. I would say 

21 certainly the density exists for - sense of community exists 

22 and you do have a variety of uses within the town. The area 

23 just to the north of town known as the brush .••••.• is fairly 
part of the community. 

24 densely populated but I don't know if it would be considered ai•/ 

25 Q How about the sub-division to the west side of. tnwn 
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1 which you mentioned? 

( .. I 2 A That's Forest Ridge Estates. 

3 Q could you give us the sub-division information 

·4 that I asked for before on that? 

5 A . 55 lots, average size ~- acre. 

6 Q How many houses on those lots? 

A Approximately 16 •••• at the time of survey. 

8 Q What kind of housing in that? 

9 A As I recall there were fairly substantial brick, 

10 ranchers. 

11 Q Is that inside or outside the corporate limits 

12 of tOlllD? 

A outside. 13 
( 

14 Q How far outside? 

15 A Well, it's alrnQSt adjacent to the town. 

16 Q I realize that the town is not a part of what was 

17 zoned, but for planning purpose could you give me what rough 

18 figures ynu used for the population of the town, density of the 

19 town? 

20 A The town's population in 1970, according to the 

21 united States Census, just slightly less than 300. So far as 

22 the density it varies according to where in the town you are 

23 at - along Route lOOl, '.the lots appear to be as small as 

24 10 thousand square feet. Along 230 they tend to be a little 

25 larger, between 230 and 1001, the land is t>rimar ilv Vl'.c&nt. 'l'c 
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1 the south of 33, of course, you have the more or less center 

2 of town, the court complex, and of course south of here 

3 it opens up again. 

. 4 Q As you proceed east of the town of Stanardsville, 

s. the corporate limits, are there still business activities 

6 and residential activities? 

7 A Yes sir. 

8 Q Let me ask you this, did you count the number 

9 of conunercial uses in the town? 

10 A Yes sir. 

u 
I 

Q How many were there? 

A I haven't segregated them - the total, but I can 

13 give you that •••••••• 15 commercial uses and 3 just parka.··· 

14 Q How is water provided to the t.awn of Stanardsville 

15 and wst? 

16 A water is provided by lines from the Rapidan water 

17 Authority, which extend into the town,to the west it is my 

18 understanding that there were springs at Lydia with two inch 

19 lines that ran into the town of Stanardsville, where the water 

20 was stared in underground reservoir. 

21 Q Is there water provided then all along from some-

22 where around n.ittle Edge down to the town of Stanardsville? 

23 A Now could you reference Little Bdge for me? 

24 Is that n9ar Lydia, is that what. you are ••• 

73 

25 Q Well, • • • • .. · 
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A In otheX'1words frQll the town of Stanardsville 

2 west alQng 33 for some distance? 

3 Q . For some distance. 

. ' 

4 A It's my understanding, its been a while but I 

s recall talking to Mr. Vivier about it and I could be wrong, 

6: but it seems that those lines wer• too small to provide much 

7 in the way of adequate water service for any sizeable develop-

' 

si ment. 
I 

9 Q Right. It• s provided for residences in that 

id area? 
I 
I 

11 A Yes. 

12 Q And we - the town of Stanardsville on the south 

13 side ia there in conjunction with the town of Stanardsville a 

14 suburb area or an urba.n area south of the town of stanarda-

15 ville? 

16 A Well, it depends, some people might ccmsider it -

17 Greene Mountain Lake is - as a suburban area if you called 

18 a development to a town as small q,. Stanardsville suburban. 

19 Q Well• coming up fran there and thinking about older 

20 development, not in Sl!b-divisions, is there any BlODJ the rc)ad~ 

74 

21 A Well, there 'a a scattering of residential uaea alonr 

22 Route 622. 

23 

24 

25 

Q Yes sir. 

A But other than that there •s nothing. 
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1 out that way? 

2 A No sir, I don't believe it runs - we have a 

3 utilities map over here, may I refer to it? Would you like 

4 to refer to it as an exhibit? I can just describe it ••• 

5 Q Yes, please describe it. 

6 A According to that utilities map there is water • 

7 a water line extending along Route 1001 just north of 33, 

a south ••• I suppose coming into Court Square. 

9 Q Is there a school around there anywhere? 

10 A School is right here. 

11 Q Mark it ••• 

12 A Mark it ••• 

13 Q Yes sir, this will be intr·oduced into evidence if 

14 it hasn •t been. would you give ua the history of that? 

15 When was it done? 

16 A This was done in 1974. 

17 Q Does this exhibit depict the way the water - sewer 

18 lines were at that ••• 

19 A At that time. 

20 Q At that time? 

21 A Yes sir. 

22 
Q To your knowledge was there very much change from 

23 that time from what it had been a year ago? A year prior to 

24 that time? 

25 
A To my knowledge there wasn't much chanqe. unless 
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some of those feeder lines running into soma of these sub-

divisions had been added. 

Q All right, any objection to it being an exhibit 

in evidence? Your Honor, I ask that Plaintiff's Exhibit 

23 for identification be enterea into evidence. 

COUR'l': Any objection? 

DICKEYS None. 

COURT1 It will be admitted. 

The utility map was marked and received into evidence 

as Plaintiff 'a Exhibit Number 23. 

Q Would you describe the school which we •ve just reforrec 
to 

/and i& that in or outside the corporate limits of the town? 

A The school is outside the corporate limits and 

consists of Monroe High School and an intermediate school. 

I believe at the time of the survey that was the extent of it. 

Q Do you know how many students it has attending? 

A I have records of it but I can't recall the exact 

number. 

Q All right, sir. If the Court please by agreement 

we introduced into Rvidence Plaintiff's Exhibit 3, the interim 

zoning ordinance of Greene County. The ordinance makes a part 

of it a zoning map of Greene CQunty, Virginia, dated March 

2, 1974, which was apparently not submitted with this conv bv 
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1 the county and ••• 

2 DICl<EY: There was only one copy, the official copy 

3 in the Clerk's files. 

4 COURT: Is that the one that is mounted on a piece of 

5 plywood? 

6 DICKEY: t~o Your Honor, that• s the one for the 

7 interim zoning ordinance. a different one. 

8 Q I think it should be submitted with the rest of 

9 the ordinance, sir, and ••• 

10 COURT: It's stipul&ted then that that map could be 

11 . 1p&rt of the evidence and ••• 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

! 
I 

PARKER: Withdrawn ••• 

I COURT: 

,course. 

Be withdrawn for the official records of 

I 
I 
I 

DICKEY: I wasn't here Yuur Honor, but I understood 

lthe situation as to all these items such as this would be 

!withdrawn and Mr. Parker ·would substitute copies e r 
.. 1t· .... 

COURT: Well, it wasn't discussed in that detail but 

'it certainly would appear appropriate that many of these items 

.should be substituted to by copies ••• 

DICKEY: The County •••• 

PARI<ER: We don't propose to rob the County for the 

sake of the record. 

COURT: Well, it will be stipulated then that the 

~oning map will be part of the record. Do you need it right 
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1 now? 

( 2 ·PARI<BR: No sir, but I will need it. 

3 COURT: All right, we'll have it .later. Go ahead 

4 with your examination of Mr. Evans. Did you have a number on 

5 that, dio.yousa¥ Mr. Parker? As to what you propose to put 

6 on the CCl,lunty zoning map? 

7 Q No sir. 

8 COURT: All right, we'll identify it later then 

9 by number. 

10 Q We might identify it Ybur Honor as exhibit ••• 

11 Plaintiff's Exhibit 3-A, because it will go right with exhibit 

12 3. 

(' ', 
13 COURT: All right, it's underst.ood if you'll make a 

14 note of that now for your record• we'll call that exhibit 

15 3-A when we get to it. It will be the county :toning map. 

16 Q It's the. county zoning map for the interim ordinanae. 

17 COURT: For the interim ordinance, all riqht. Would 

l8 there be any different map for the permanent ordinance? 

' 19 Q Yes sir, I think •••• 

20 COURT: All right. 

21 Q And we will he needing that for the same reason. 

22 I might ask Mr. Slaughter if you wou.ld get ••• try to make 

23 arrangements for that •••• How many uses are there around the to~n 

24 of •••• well, let me ask you this first of all. on the east sidlt 

25 of the town of Stanardsville , is there a sub-div is ion which is 
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1 split by the line of the corporate limits? 

2 A Yes sir, Child's Sub•division. 

3 Q And we have the road map here •••••• nos.-1, do you 

4 have the infQr'matian on the Child's Suo-divisi011? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A ~es sir. 

Q W::>uld you give it to. us please sir? 

A There are 27 lots, 15 structures. Lot size ranging 

just lesa than ~ and almost an acre. 

O New are these lots that you referred to lots that 

are both in the town limits and outside the town limits or are 

they lots which are just outside the town l.i.mi.ts? 

A There ia no distinction as far as that here which 

ones are in and which ones are out. 

Q I show you Plaintiff's Exhibit 24 which has not 

been introduced into evidence •••• has been •••• all right. 

And I ask you to take a look he1·e in th.e Stanardsville insets, 

do you notice a little highway, 1004 ••• 

A Yes sir. 

Q I ·don't pi;opose to lead you unduly but is that 

the main route of the Child's Sub-division? 

A No sir. I would say the main route is here ••• 

since that is the access road int.o it. 

Q 1004 east and - joining east and west is what 

you are J:eferr .ing to? 

A Right. 
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Q But it does make a. turn does it not and ••• 

A It turns and I don't 'know if you call it a cul 

3 de sac a·t the end of not ••• 

4 Q Deadends? 

5 A Yes sir. 

6 Q Now there are houses.along both legs Qf that 

7 in the Child's Sub-division, !004? 

8 A You ai·e asking me are there houses? 

9 Q Ye.Sc 

10 A Yes sir. 

11 Q On the west side of - on the aast side of 

12 Stanardsville, do you know about where the town boundaries 

13 are? 

14 A You mean can I give you a •••• physical feature 

15 ·that would . . .. 
16 Q Define it with respect to structures? Who owns 

17 property and what-not there? 

18 .A Not without, looking at the tax maps. 

19 Q can you describe for us how many residences are 

20 closely adjacent to the town of Stanardsville. rasidences 

21 and cammercial uses there are closely adjacent to the town of 

22 Stanardsville on th9 west side - on the east aide? 

23 A I can give you a count off of this map ••••••••• 

24 Q Let me refer to the road maps ••••••• to the gas 

25 pipe lines •••••••• 
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1 A we 11, the gas pipe lin• doesn • t appear on this 

2 map - so it's difficult for me •••••••• 

3 

4 (Witness is at the map tracing the various 

5 residences and commercial uses, roads, 

6 etc.) 

7 

8 Q All .'t"ight from the town of Stanardsville about 

9 half way up the map, the magisterial district line1 

10 A Half way up ••• 

11 Q The magisterial distr.ict line. 

12 A I •m sorry did you say to the line or ••• 

13 Q Half way to it from the boundary line of the 

14 ,t~n of Stanardsville? 

15 A (Witness again is po3.nt out to court and 

16 counsel the lines) 

17 Q Not the Child's Sub-division, no. ·aow 

18 about thia yellow line .•..... 

19 A About 35 single unit dwellings which - two of 

20 Which are trailers, three commercial uses and two churches. 

21 
Q What •s the average lot size in that. area? 

22 A It's fairly dense flS you - just as you pass east 

23 out of the town, I would say it might :run as small as 3/4 of 

24 an acre, and as you go farther out they tend to get a bit 

25 iarger, perhapt11 au=acre or more. It could even go down to 
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1 20 or 30 thousand square feet. It is fairly dense along 

( 2 33, east of town •••• for a short distance. 

3 Q . There are some red lines around ••• 

4 A I'm sorry ••• 

5 Q There are some red lines around Stanardsville 

6 on Plaintiff 's Exhibit 19 ~ do yoµ see them ... here? 

·7 A· Yes sir. 

8 Q Can you tell me what those incU.cate? 

9 A I can't because this is off a photocopy map and 

10 sometimes they put lines in here for one purpose or another ••• 

11 Q Yes sit',; All right, would you describe please 

12 fran that point on down to - did you give me - were there any 

( .. 13 commercial uses? 

14 A Yes, three. 

15 Q Three. Would you descr il>e from that point down 

16 to Route 609 •••• Route 33 ••• 

17 A You want the parks included i~ that too. 

18 Q Yes sir. 

19 A About the pest generalization I can make of this 

20 area is that it's a section which is in transition. There 

21 is something of a strip pattern of dewlopment, residential 

22 development running down 33, especially the southside of 

23 33. '.i'o the north of 33 the land is still pr.imarily open, 

24 generally rolling. .Portions of it cleared, portions - my 

25 surnmation would be it's fairly nondescript; vou've c:rot a mixt11r. 
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of uses just scattered along the highway. 

Q What sort of uses? 

A We 11 ••••• primarily res ident:ia 1, but there are 

three commercial ••• four c0mmercial and a number of mobile 

s homes ••• mobile home parks. I ~ount 26 mobile homes, 18 of 

6 which are in a mobile home park. Two churches and at the 

7 magisterial line it gets very dense •••• trailers •••• 

8 that is easentiallywhat is in there . . . . . . • . . . . there 

9 are a lot of trailers. 

10 Q What are the lot sizes in there, or the range 

11 of lot sizes? 
to 

12 A l would say_ some of them go down - go on/perhaps 

13 30 thousand square feet, all the way up to several acres, 

14 .depending on where you are at. 

15 Q Let n1e digress for just u moment. Locate for • 

16 if you will please the lndust::-ial uses in the County ? 

17 A zone 1 industrial use. A very small cl!binet 

18 making business right here on Route 630 ••• furniture, cabinet 

19 making ••• 

20 

21 plant? 

22 

23 

24 

25 624. 

O Near Route 631 and tow do you classify the gas 

A As a utility. 

Q Where is that located? 

A That's located on 604 at the intersection of 
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Q What is that? 

A It is a - as best I can determine it's a 

compression station - I believe t.here· are two gas lines 

which intersect a.t that station and I spoke to the peoplet 

there and to the best of my recollection at that point the 

gas is compressed so it can be transported along the pipe 

line to the east ancl north. 

Q So the town of Stanardsville from that pipe line 

9 would have access to gas utility? 

10 A Yes sir, I would imagine so. There is a small 

li shed on that line, that runs just east of town. 

12 O . Continuing on down Route 33 from Route 609 ••••• 

13 to Route - to where Rout& 608 is intersected by Route 633 and 

14 .then directing - coming over to Route 33 by the shortest 

15 distance, can you tell me how Route .... what the - what it 

16 looks like along that area there? 

17 A Now you want the area immediately ••tt.ide 33 

18 from 609 to where 633 intersects 33? 

. 19 Q Where 633 would intersect 33 if it cut ri9ht 

20 strai9ht across the old road? 

21 A I'm sorz::y ••••••••••• 

22 Q You see 633 comes into 608 here ••••••••• 

23. A I'm looking at 633 here and you •re ·looking ••••• 

24 . Q I 'm lookin9 at this point right here ••••• 

25 A A11d you say from this point here? 
. . 
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1 Q Right.You might as well mark that and put a 

2 S by that. That's which exhibit? 

3 A Exhibit 13 ••••• you say 5? 

4 Q Yes sir. Would you de~cl.~ iLe the area that. 

5 you observed along I<oute 33 through there? 

6 A It's ve1·y simllar t.o 3.3, from 609 towards 

7 Stanardsville, except that the densit.:,;1 , housing density 

8 decreases considerably. Of cuurse this road runs along 

9 the ridge dividing the watershed for ths Rivanna and the 

10 Rapidan Rive1:, .so lhat you continue to be riding on a :rest 

u and the land tends to Eilope either flat or gently away from 

12 the road. It:'s a mixture of forest and cleared land. 

13 I can't recall much in the way of rich agricultural farms. 

14 There has been some tilling and the.re appears to be some 

15 farming. There was a scatteration o~ uses, but I can make 

16 better reference t<.i on that map. 

17 Q Yes •••• 

18 A Okay ther$'s ~fio churches, one of which is brand 

19 new. There is a (word inaudible) which I believe 

20 is a rather unsightl}' garage as I recall. 

21 

22 

23 there 

24 ·number. 

25 

Q All rig·ht, s i.r, how· many residential uses in. 

well just roughly if you don't know the exact 

85 

A This part here. 
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1 .. Q Yes sir you might just ......... that's 608 •••• 

2 A Approximately 52 dwlling units, 12 of which are 

3 mobile homes. 
diviaion 

4 · Q Does that include the .. sl,lhi-/ ,known as ~uiDt;rue 

s .Forest? .. ,,,, 

6 A Yes sir. 

1 Q Does it also include the sub-division known as 

8 Woodridge? 

9 A It does but at the time certainly it wasn • t 

10 mare than two dwellings •••• 

11 Q Give us the sub-division information on Woodridge and 

12 Qµi~~ · Forest? And Mountain View, if you will? : think 
~ .... . :J 

( 
13 Mountain view may i,. in the next ••• may be in the next area 

14 .we • 11 talk about. 

15 A Woodridge, 39 lots, thre~ built upmi, ranged 

16 in siz• from 1'j acr1t to just less than an acre. Quinque Fores1, 

17 19 lots, platted, 13 built upon, range in size from ~ acre te 

18 just over an acre and a half. 

19 O All right. I will get you now sir please to 

20 describe the area generally next to Route 33 from that point 

21 at - follow Route 33 to •••• 

22 A Right here ••• 

23 Q Yes si~ ••• until Route 29 •••• 

24 A Earleysviile quad, exhibit 15 •••• Barbouraville 
( 

25 quad, exhibit 16 ••••• 
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1 Q Let me interrupt you ju111t: a moment, several 

2 1 times you've referred to a sub-division analysis report, 

3 I take it, that you ••• 

4 A Yes sir .. 

5 Q When was that starced'i 

6 A Wall, to the . best of mJ' recollection that was 
I 
' 

7 1done around May of 1974. 

8 I Q Thank you sir. 

9 COURT: What is the su~-division analysis Mr. Evans, 
I 

10 does that pertain to the whole county or the ••• I . 

11 

12 

13 

14 

15 

16 

17 

18 

A Yes sir. 

COURT: Or piece by piece? 

A One of the staff persons that worked with me 

on the land, came to the county clerk• s offi~e and was grantee 
I 

access to the plat:s Of the variollS sub-divisions, and Using 
I 

these sheets that I've been referring to, this listed all 
I 

pertinent information regarding the sub-divisions. 

Q was Plai.ntiff 's Exhibit 30 for identification 
I 

19 used in conjunction with that analysis? Sub-division analysis? 
I 

20 A This is the original exhibit from the County's 

21 Clerk's Office. 

22 Q This was pr~pared, from that document? 

24 Q Your Honor, we ••• 

25 COUR'l!: i'ib.at is that, number 30? 
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1 Q Yes sir. 

( 2 COURT: Is that being offered or ha• it •••••• 

3 o· It has not been offered but I would like to do 

4 so, if there is no objection. 

5 COUBT: It i•· one that. was prepared by Mr. Evana' 

6 department? 

7 DICKEY: Your Honor, I think we have to object to 

8 this for this reason. ~ .. becauae this show both propo• ad 

9 and intended subdivisions as of that time. 

10 Q I'll ask him about that. 

11 COURT c All right, sir, you may go ahead. we• 11 

12 have that for identification purpoaea as Exhibit 30 
·" . ···.-· 

(' 
13 and then subject to the objection we'll ha ar from you 

\ 

14 further then on the admissibility •••••• 

15 PARKER : I beg your pardon - NUmber 20 •.••• 

16 COURT: Number 20 - all right air. 

17 DICKEY: We have no objection to the explanation 

18 by the court. 

19 COURT: Go ahead then Mr. Parker. 

20 Q Can you distinguish between the sub..:divisiona 

21 existing at that time the data waa taken.and the aub-divisiona 

22 proposed at that time? 

23 A Okay, I think there;\,are two things here that 

24 should be kept in mind. some of the s\.ib-divisions are proposed.but 
( ; 
· ............ 

25 
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they were not. recorded at the time this map was done. And 

1 
others - a ·portion of them were plated but not all of the 

sections, all the lots ...... The ones that were proposed and 

not re.corded included James :Riv~r Estates, here •••••• 
. r 

And the James River Estates r!ght here. 

DICKEY: That hasn't been recorded yet.? 

. f 
A J\.t the t.i.me this map was done. 

COURT: When was the map done, Mr. Evans? 

I A To the best of my recollection in May of 1974. 

COURT: Okay, I believe you alrsady indicated that. 

DICKEY: What wa~ - Mr. Parker, do you mind if I ask 

a couple of quest!.ons to get this part in here? 

PARKER : No sir • 

DICKEY: Was Greer1! Mar le recorded at that time? 

A It shows he.t"e that it wan. 

COURT: Mr. Evans on that point how would you be 

17 aible to qbtain the information that there was a sub-division 

18 

19 

20 

21 

22 

23 

24 

which wasn • t recorded? was there some other source that you 

. went to? 
' 

A Yee sir. Any sub-a :f.vider who applies to the 
. I 

county administrator ••• 
I 

COURT: All right, you would check his office and 
I 

l 

e~en though it wasn't recorded you would '.lse informa.tian out 
i 

of' the office of the county administrator? I 
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1 COURT: All right, air. 

2 DICXEY: was all of Greenview recorded at that 

3 time? 

4 A Well they give you those that are completely 

5 recorded .. Greenmeadowa .. Greenview, I just can't mcall. 

6 DICKEY: And the statue of Green Marle aa 

·7 far as recordation goes? 

8 A . A• I say I. can't recall for sure whether 

9 it was or not.- whether it was recorded. 

10 DICKEY: Mr. Parker do you want to •tipulate 

11 aa to these if ...•..•. 

12 PARKER: I don 1 t know, Mr. Dickey, but if 

13 there is any information ••••••. 

14 · COURT.: Well, it ll,ppeara to me that the informatioD. 

15 that Mr. Evans baa given on that plat:, it would be admitted 

16 with the underst3nding that many of them represented the 

17 recorded plata for sub-divisions and 1.11any of them represented 

18 unrecorded plat a that were filed in the of fic:e of the . county 

19 administrator. Both are rep£es.ented ..... 

20 DICKEY: It does not distinguish on the face 

21 of it. 

22 COURT: Not distinguished and will have to be ·further 

23 distinguished in testimony to laake that of any particular use 

24 on any particular sub-division. It 1 s understood that both kind• 

25 are shC>Wn on that map, those proposed and·thoae actuallv Dlattei 
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Q I've carried him through a number that have 

3 been •••• · 

4 DICKEY: Oh yes ••• 

5 COURT: I will admit t;}at in evidence subject to 

6 further explanation from .:'ir. E·wins then as to what counsel 

7 wish to show by itr 

8 DICKEY: I believe toniorrow we can provide the 

9 Court with another amendment to this map to show the changes. 

10 COURT: All right. 

n DICKEY~ I think it•~; ~ lrea::1y in existence •••• 

12 COURT: Do you wish for it to be held up for further 

l~ examination~ Mr~ Parker? 

:1 
I 

Q No sir. 

DICKEY: All right. does your information showing 

16 about Greene Mal." lf! the informnt- ion that WP. have here? 

17 · A Our appendix ·which lists the recordation of the 

18 sub-division shows that Creer.1e Mar le at the time this map 

19 had been done wa.s not been ••• 

20 COURT: How is thllt spelled, GreeneMarle? 

21 A G-r-e-e-n M-A-R-t,-E. 

22 COTJRT ~ A 11 right ••• ~ 

23 A G-r-e-e-n-e ~-a-r-1-e. 

24 COURT: All rlght that map is admitted as exhibit 

25 20 for the Plaintiff. 
LANE'S COURT REPORTERS 

. MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 

91 



App. 234 

Evans · - Direct 92 

1 
I 

, .. -· 
2 ( The map was marked and received into evidence as 

\ 

3 Plaintiff's Exhibit Number 20. 

4 

5 Q. This map has a lega.no looks like brownish red 

6 residential, orange mix2d and yree:.1 seasonal. Would you 

7 explain what is rncant :by residential, mixed and seasonal? 

8 I think you've probably already exple:tined some of it. 

9 A Well, basically we found in land using thftse 

10 sub-divisions that they f~ll in three very general categories, 

11 Those that were primarily first home developments such as you 

12; 
I 

see around any la_·ge city, Char lott:e::>ville ••• primarily dawn 

13/ 
: t 

along Route 29. These were new homes people live in year-rouJ d. 

14 Then you had sub-div is ions especially south of Stanardsville 

15 which tend to be mixed. In othar '"'1o::ds you had - well, you 

16 have a mixture of permanent, yaar-round, dwelling units, and 

17 seasonal units. You might have a brick bungalow next to a 

18 Swiss chalet type A frame. There - we 11, the map would show 

19 that aud then the seasonal would be primarily in the 

20 mountains or built around a lake and were predominantly A 

21 frame, looked like •••• 

22 Q Looked like they would be second homes? 

23 A Looked li~e they would be: second homes, right. 

24 Q I'm sorry I inter.rupted ~rou with respect to your 

25 description of the area about at the intersection of 608 an(i 
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1 632 to Route 29. 

2 ~. once again that roaa follows the ridge separating 

3 the two water sheds. tl1e land tends to be fairly level, 

4 sloping down away from the road a bit, mostly c lea~ed with 

5 some forest. Pretty much the same as the rest of 33 •••••• 

6 from Ruckersville to .st~nardsville. G€ntly rolling ••• 

7 .;c: iill :..:·i9ht:, sir, could :i(Oi..l give me the usea9e 

8 on that please sir? B!;' the way what °!<ind of highway is Route 33? 

9 !t. Primary arter ia 1. 

10 Q All right, ~a~. 

11 A 113 sing le faro ily c.lwe ll:Ln9 units, 1 of which is 

12 •.raca.nt., 10 of whh:h are mobile hu.:lflS. Thre·e duplex units. 

13 one multi-fan:ily unit. 'l'en cc;miTex·c ia 1 uses. Orte - I believe 

14 it•.::i a mortuary. And tbe other 1 believe is the Rescue 

15 Squad. 

16 Q It •s awfully hard tr) classify that one I imagine 

17 sir? 

18 A Yes. 

19 Q Would you describe the comme:ccial uses, please? 

20 A As bes·;; I cr-1n remewber, the - at Quinque, the 

21 mortuary, feed store, iJOSt office, barber shop, and I think 

22 ·it's a general store. Going eP.st on 33, a drive-in, grocery, 

23 carwash, I think there's also a pool hall, general store, 

24 and gas station, I suppose. l:..nd the clothing factory outlet 

25 at Ruckers'7ille .. 
LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILL£, VIRGINIA 



1 

I ' \ ... 
2 

. 
3 

4 

5 

6 

·7 

8 

9 

10 ' 

11 

12 

13 
(. ! 

· 14 

15 

16 

17 

18 

19 

, 
20 

I 

21. 

22 

23 

24 

25 

App. 236 
Ev~ns - Direct 

Q Based on what you've just described, are you 

able to tell me what this depicts, I show you Plaintiff*s -

it has not been marked, apparently, I'll have to ask that it 

·Pe marked. 

A I think I know the area. 

O 25 for ident.ificatiC'n. Would you describe for 

me please what thi~ depicts? 

·A It appears to depict the area along Route 29 

at the intersection of 33, about a half a ·mtle out of 

the scales.... . . . . . . . . It appears to depict a very general 

vicinity of Ruckersville, and ~id-way. 

Q And mi1-Way, where would Quinque be? 

A Quinque would be off the map. 

Q Off the map, not far off the map ••• 

A Well, once again ••• 

Q I withdraw that •••• it woi~ld be off the map on 

the northeast, north .. on the upper left COC'Mr? 

A Upper right corner - be on this aide • • • • 

Q But as the map goes, it \tO uld be on the upper 

left corner of the map? 

A Yes, right, yes. 

Q The map border?.'. 

A Yes. 

Q fer th• can you tel,l me how this - what this is~ ·'· 

sake ·of reference? 

LANE'S COURT REPORTf:RS 

MONTICELLO PLAZA 

CHAR~OTTESVILLE, VIRGINIA 

94 



App. 237 

Evane - Direct 

1 A .I'm not sure I •• • 

2 Q You say it depicts it, how does it depict it? 

3 A We 11, it's an aex ia l photo.3raph of the area. 

4 Q Yes sir. And this is thf; same area that you 

5 were just descL·ibilv3 in £)c.rt? 

6 

7 I ask, x'cu.r Ibnor, that this be 

8 admitted into ~v idE:nc~ 2s PlaintLff' ~; Exhibit 25. 

9 

10 SLAUGHTER: If th~ Court please, there's been a 

11 great deal of uarkins on the m~;f), W€ obj£:ct to the introduc-

12 tion of the i:iaf,·· •• 

13 ~ I aok thai::. the court dis.r:e.gard the marking until 

14 it ts explair.-ed. ;;; ince the.re's no ji.try here I see no reason 

15 that that could not bt::' cone sir. 

16 COURT: A.11 rig-ht it c.;i.11 he admitted then subject 

11 to. the condition i:iia t tj1e markings on it that have been placecl 

18 thereon are in no wa.:t· relevant at this time. 

19 

20 

21. 

22 

23 

Q iles .sir. 

COUI(T: And would not be appropriate to the exhibit. 

· DICKEYi Mav .. 
is determined that the 

it pleast.~ the Court, later on if it 

that a proper one be •ubetitutec • 
marks a•e not appropriate we would ask/ 

COUH'l1 : Well, it will be noted of course that those 

24 markings as of now have nv relevance. It may be more convenit nt 

25 and appropriate to have another one I but I want to put that. 
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condition on it, except to require that they either be 

explained or disregarded. 

Q Yes sir, thank you. 

The photograph was marked and received into 

evidence as Plaintiff's Exhibit Number 25. 

COURT1 And that •s exhibit number 25? 

Q 25, yes sir. Would you d•scribe for me - how 

many intersections or arterial highways are there in Greene 

County? 

A One. 

Q Where? 

A At Ruckersville. 

Q And that was"the terminus of - that was the 

eastern terminus of .... 
SIAUGBTERi Bxcuse me, I was ctieclting on the •••• 

REPORTER: 25. 

.SLAOOHTER I 25 are you sure of that? 

DICJCBYc 25 was the Rapidan Service Authority ••• 

COURT i Well, we may have to back up and re-identify 

something, but •••••• 

PARJCBR1 23 •••• you•re talking abGut aewer and water ••• 

S IAUGHTP 1 Bxc\l;le me~ · Your Hop.or ••••• 

Q I forget the q\ltlstion •••• 
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A You ask me where the only intersection of 

2 primary routes in Greene county was and I answered Ruckers-

3 ville. 

4 Q Thank you sir. Is Ruckersville the d:istal 

5 end of the area that we were just describing? 

6 A Yes sir. 

7 Q The eastern most? 

8 A Yes sir. 

9 Q I notice a circle drawn on this map around 

10 area. It looks like it has been 

11 on there one time and perhaps erased - it will serve as a 

12 convenient guide to help us I think. 

13 COURT: You are referring now to the land use map, 

14 Mr ••• 

15 Q Yes sir, land use map, plaintiff's Bxhbit number 

16 19. Would you came over here to this map please and please 

17 count the uses within the circle and give me the approximate 

18 radius of that circle? 

19 A The radius of the circle is just less than half 

20 a mile ••• from the intersection. It contains 56 single 

21 family dwelling units, 22 of which are mobile homes ••• 14 

22 commerc ia 1 uses •••• 4 public uses. 

23 

24 

25 

I 

Q Would you give me ••• 

SIAUGHTBR1 -Excuse me I didn't get that 4 ••• 

A Four public, semi-public, churches ••••••• -
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Q A canmunity house, community ••• 

A That would be the rescue squad build.ing, I 

assume.~.· 

Q Fire house ••• 

A Yes, the fire house. 

Q Would you give pa the sub-division information 

please on Locust Lane? 

A Locust Lane •••••• 5$ lo~s plated, 32 built upon, 

the average half acre. 

Q Is there a range? 

A No sir, I think they were all 25 square feet. 

Q May I see this •••••• in,f0rm.tion on sub-divisions? 

DICJOf:Y1 Mr. Parker if fOU want. to introduce that 

·into evidence we have no objection. 

Q 1r11 have to think about it Mr. Dickey. Thia is 

the information that we tal~ed about earlier about the 

sub-division •••• 

A Yea sir, that and the map. 

.Q Yea sir. This goes with th• map? · ', 

A Well, the map is a·supplement to it. 

Q Yes sir. Your Honor there are five st.eta here 

which maybe latex- we can staple them together, anq I ask that 

they be introduced as Plaintiff's next exhibit. 

COURT1 No objection to that? 

DICI<BYa No sir. 
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COURT: All right.· 

SLAOOHTBR: I just note Your Honor that particular 

list doesn't have the dates of recording, just aa the map 

itself doesn • t have thft dates of recording. 

COURT: All right, it's noted ••• 

Q It does o •• 

A Yes it does have those that were .recorded •••• 

99 

: some that weren *'t racorded •••• 

COURTc Where the recording information is not 

shown it means that they are not recorded? 

SIAUGHTBR1 Right. 

A Yes sir. 

COURT: All right that will be exhibit number 26 

for the Plaintiff, I take it. 

. Q Yes sir. 

DICKEYa I guess we ought to provide necessary suppl•ment• 

COURT: Yes sir. 
to the map ••• 

DICI<EYa .•. that would make pretty good sense. 

Q Mr. Dickey, did we get the map yet to the 

ordinance? 

DICKEY: Y•s, we got both of them. 

The list.was marked and received into evidence as 

Plaintiff 'a Exhibit Number 26. 
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DICJ<BY1 The ,interim zoning -ordinance map - Your 

2 Honor these are both official records, originals of the 

3 county •••••••••• I think we would like to ask Mr. Parker to 

. 4 •119"' us to substitute •••• 

5 COURT1 It will be allowed to be introdµced then as 

6 eXhibita and reserve the right of the county to withdraw the 

·7 original and substitute ••••. 

8 DICKEY• Your Honor, Mr. Parker.·•. 

9 Q we • 11 bear the expense of it, Your Honor ••• 

10 .COORT1 All right. 

11 Q we•11 take care of it. 

12 COURT 1 It's ao understood that they are admitted as 

13 exhibit.a number what? 

14 RBPORTBR1. 3-a is the first one we talked about, the 

15 other Giile has not been admitted. 

16 COURT: All right that's the county zoning map of 

17 the interim ordinanae •••• l• is admitted. 

18 

19 The County zoning map of the interim OJ:dinance 

20 was marked and received into evidence as PJ.aint,iff 's Exhibit 

21 Number l•. 
22 

23 Q This Your Honor will be exhibit 27, this is the 

24 map which goes with the present zoning. ordinance ••••• 

25 COOR.Ta That's designated aa what? 
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Q . It gees with 5 and 6 Your Honor. 

COURT: What's it designated though? 

A Zoning map of the County of Greene. 

COURT: What 49~hibit? 

REPORTER: 27. 

COURT: 27, all right •. All right, any objection to 

7 that - if not it will be admitted. 

8 

9 The zoning map of the County of Greene was marked 

10 and received into evidencft as Plaintiff• s Exhibit Number 27. 

11 

12 DICI<BY: We would ask that Mr. Parker substitute ••• 

13 COURT: It• a understood the stipulation applies to 

14 that as well •. 

15 Q Would you describe for us now please sir -

16 let me ask you this question. Did you include what I guess 

17 would be the Hord Sub-division when you counted along Route 

18 33? 

19 A Yes sir. 

20 Q So that nothing was left out? 

21 A Well, I didn't go back too far off the highway, 

22 but I did include that sub-di~ision. 

23 Q Yes sir. 

24 A And the Locust Lana sub-division. 

. 

25 
Q Let the record show that the Hord Sub-division is -
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so-called - is ••• 

A It wasn't within that halfm-ile radius, I don't 

believe. 

Q No , it waR not. It's just inside the half mile 

radius to the south of 33, to the west of Ruckersville. 

DICKEY: Did I understand you to say that you had 

also included all the houses in Locust Lane Sub-division in 

the count? 

Q Yes he did. 

DICl(EY: All right. 

Q Is there sub-division inf0rmation on the Hord 

Sub-division? 

A Yes sir. 

Q It• s all in the X'ecord, but it would be helpful 

if we could enunciate it? 

A 59.lots platted, 13 were built upon, and I don't 

have a lot size, althougb it appeared to run about half 11.n 

acre. 

Q Thank you sir~ Did fOu - do you have the total 

of COllUDl!raial, industrial, so forth uses in Greene County? 

A Yes sir. 

Q What are those totals?. 

A we counted 81 retail establishments, ~2 of which 

were vacant. And we have that further broken down, do you 

want that? 
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Q Yes sir. 

A 15 ·general stores, 6 grocery stores with gas, 

103 

3 6 auto sales and service, 4 motels, 3 restaurants, 10 miscell1ne-

4 ous retail, 14 miscellaneous services. 

5 Q Mr. Evans, you indicated that you were involved 

6 I with the I drawing of the interim .zoning ordinance when it 
I 

7 

8 

began? 

I A I collaborated with another planner in cam.ing 

9 t up with a draft, yes. 

10 Q Yes sir. When did you do that, when did you 

11 I begin your collal)oration? 

12 A To the best of my recollection in July of 1973. 

13 I We came up with a rough draft. 

14 Q And that was you and who sir? 

15 A Myself,· and Mrs. Wayne - Virginia wayne Heubach, 

16 I who is the senior planner on our staff. and I believe Mr. 

17 Dickey a lao came up with a rough draft. And then in January 

18 I of 1974 the three of us collaborated on what I asswne to be 

19 the final interim zonµig ordinance, more or less as it 

20 I appears. 

I 
22 ·the Planning commission? 

21 Q Just - was that just before it was presented to 

23 A Are you talking about the interim ordinance being 

24 , presented to the Planning Commission? 

25 Q Yes sir. 
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A well, I can't - my memory isn't clear on it, and 

anything I say would be conjecture. 

O. Did you in dratting that ordinance n.se as an 

input the information on this map, plaintiff's Exhibit 16? 

A Well, we didn't during the first collaboration, 

of course, because it wasn •t even begun. The January draft 

I •imply don't recall, all of the uses had been tranaferred 

frc:m the u .s .G .s. quads to this base map. so I don• t believe 

the base map in its entirety was completed. We may have 

referred to it, I don't remember. 

Q was the draft of the Qrdinance which was subse-

quently adopted substantially the draft that came out of 

your collaboration with the lady and Mr. Dickey, with the 

. exception of the amendments that were made on the day that it 

was passed by the Board of Supervisors? 

A The January ••• 

0 Yes sir. 

A To the best of my recollection. 

Q Thank you. Your Honor, if the court please, I 

will have other questions of Mr. Evans but the hour is gettin~ 

late and I think I'm in a position if I may for some substantive 

testimony - I have other witnes~es here, who will complete 

that - not complete it but add items of information about the 

sub-divisions which would be a foundation for substantive 

testimony and both to convenience them and also try to get my 
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Evans -

I Mr., Payne on this afternoon, I •a like at this point to 

2 interrupt the testimony - to take the testimony of Mr. Evans .. 

3 and to tak1.t the testimony if possible of Mr. Vivier, Mr. 

4 Murphy and Mr. Haney, whose testimony will not be . long •••• 

s allow cross examination on that and then I should like to 

6 go to Mr. Payne, most probably and then proceed with this 

7 witness at a later time. 

8 COURT; Well, now Mr.. PfU'ker, it• s a quarter after 

9 3 or close to it, and unless you are planning to make Mr. 

10 Payne's testimony rather short and not allow any time for 

105 

11 cross examination, you 're runnir¥:J dangerously close to limitiag 

12 what you are going to be able to cover with him. I point out 

13 to you ••• 

14 PAR:RER 1 Yes sir. 

15 COURT: You use it as you see fit, but certainly 

16 opposing counsel has the right to equal time on cross examina • 

17 tion. And I'm not going past 5 o'clock, because of counsel's 

18 inability to schedule the time. 

19 PARKERs I understand. I don't intend to take very 

20 long with ••• 

21 COURT: All right, well, that's up to you. 

22 PARKER: Unless the cross examination takes very lon•J, 

23 I don't think it should. 

24 

25 

COURTs Well, you've got to allow for as much time 

on cross examination as you take on direct •••• other than that 
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that'• using their time ••• 

PARJ<BR1 we' 11 try to give equal time ••• 

COURT: All right, sir; go ahead. Mr. Evans will 

stand aside then subject to being recalled out of order, 

and he will be available. 

DICI<EYa I understand Mr. Parker has not completed 

direct examination. 

COURl': Yes sir - that's obviously the situation so 

it will not be a matter of going back to c~oss examination 

immediately on his return to the stand. 

PARl<BR: I can take Mr. Murphy first. 

COURT: All right. 

PARI<BR1 It doesn't matter - Mr. Vivier may need 

some review of his records •••• 

RALPH MURPHY, having been duly &Worn, testified as 

follows a 

DIRECT EXAMINATION 

BY1 Mr. Parker 

Q Mr. Murphy would you state your name, age and 

residence, please sir'i 

A Well, Ralph Murphy, 67, my address is Ruckersvil 

Q Bow long have you been a resident of Greene 

County Mr. Murphy? 
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A Since 1940, 35 years. 

Q Did you ever operate a business here in Greene 

3 county? 

4 A Yes. 

5 Q Wherei' 

6 A Ruckersville. 

7 O Where at Ruckersville? 

8 A Intersection of 29 and 33. 

9 Q How long did you operate a bus.1.nes.s there and 

10 what was its nature? 

11 A Service station, 34 years. 

12 Q Did you ever buy and sell land in the County of 

13 Greene? 

14 A I have. 

15 Q Are you generally - have you ever hunted in the 

16 

17 

I County of Greene? 

A Yes. 

18 

I 
Q Are you generally familiar with the entire 

19 1County? 

20 A I would say l am. 

21 Q Thet.nk you sir. I'd like to direct your attention 

22 

23 

if you will; Mr. Murphy, to an area called Devil's Ditch ••• 

! A Yes. 

24 

25 

Q Which is marked Plaintiff's Exhibit 16 •• 9.would 
I 
you please describe for me what Devil's Ditch is like? 
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A Well, I reckor. l can describe that in two words, 

w !ld and rough. 

Q HOW would you compare it to the Natlona 1 Park? 

A Well, that'B practically the same part of 

that I would say. 

Q All right sir. Do you see this intrusion of 

land into the park that' a just directly aouth of Devil• s 

Ditch? 

A I see where you are on the map. 

Q How would you describe that particular ••• 

A What is that Middle River?. 

Q .That is - all I can see here is branch off of 

· Middle River. 

A It's practically the same thing, it's not quite -

that Devil's Ditch is probably the roughest country in the 

country ••• I don't think it's quite as rough as that. 

Q Is there any habitation up there? Do any people 

live up there? 

A At Devil's Ditch there isn't. There may be some 

people in there - scattered in th•re. 

Q . Carta inly no cammercia l use up in there, no other 

use at all? Mr. Murphy do you recognize Plaintiff's Exhibit 

25? 

· A Yes. 

Q What is it sir? 
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1 A That's your intersection here, I don't know why 

2 they didn't bring it on down here eo ••• 29 ••• 

3 Q Intersection of 29 and ••• 

4 A 33. 

5 Q 33 •••••• Do you know what - let me sh<llli counsel 

6 and the Court •••••••• referring to this long line of buildings 

7 here Your Honor, do you kn~ what that is? 

8 A No sir - which one is that? Right here? 

9 Q Yes sir. 

10 A That •s - I don't know what the name of that 

11 sub-division is,. that's Sterling Gibson's sub-division isn't 

12 it? 

13 Q Let the record show Locust Lane. Just a 

14 . moment ••••• • ••••••• would you please sir relate from your 

15 experience as entreprenuer of Ruckersville for 35 years, woul~! 

16 you please characterize lf you can the land within say a 

17' mile or half a mile of the intersection of Ruckersville? 

is 
! 
I 

l~ 
I 

20 

21 

A Well, I'd say it 1 s - it's rolling and it's •••• 

you found the best land down there •••• 

Q Why? 

A It's some of the best- well, it's not steep, 

22 it seems to be fertile .... don't have any problem with 

23 rocks, pretty good part of the county. 

24 

25 

Q What would the land be good for? 

A ·I would say it would be qood for most an~h "'"''"' vn1 
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1 would want to use it for. 

I 2 Q All right, sir, answer Mr. Dickey and Mr. 

3 Slaughter.'s queBtions. 

4 

5 CRC.SS EXAMINATION 

6 BY& Mr. Dickey 

·7 Q Mr. Murphy,that land i,.s pretty good farming 

8 land down therP., isn't it? 

9 A It has been farmed, yes. 

10 Q And there are'. ROlne parts of it that flood, 

11 not too many is that abotit right? 

12 A well the only pla,ce I know that floods down there is 
"{.' 

13 
i 

on North 29 1 in the bottom. 

14 Q All right. : ' . 

15 PARKER I Thank you Mr. Murphy. 
I 

16 COURT: Thank. yo.* Mr. Murphy, you may stano aside •. · 
i 

17 ! 
I 

. ~---

PARl<ER 1 .. ·Y91.ar Honor, Mr. Murphy, I may need to 

18 recall, but ,it seems to me _that it is so I could do it by 
··~ 

19 COURT: Yes ~ir. 

20 PARI<ERs If he c.ould do it """.. u,niess you want ••• 

21 COURT: , Mr., Murphy: if you will ·be· available to be 
.; 

22 recalled by telephone, you;'re excused sir. •·· 

23 A All ,right·. 

24 COURT: Thank you sir. · 
I 
I 

25 PARKER: You may stay .if you want. 
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COURT: All right, sir. 

PARKER: Mr. Vivier. 

CHllRLES VIVIER, having been duly sworn, testified 

! as follows: 
I 

DIRECT EXhMINATION 

BY: Mr. Parker 

Q Mr. Vivier, what is your name, age, residence 

and occupation? 

A My Charles Vivier, I'm 31 years old. I'm the 

administrator or general manager of the Rapidan Service 

Authority and I live in Stanardsville, Virginia, Route l, 

Box 212-3. I ''le been associated with the Rapidan Service 

Authority for about - almost two years, it will be two years 

in March of '76. 

Q What is the Rapidan Service Authority? 

A Rapidan Service Authority is a body politic 
i 

I incorporate, it's composed of three counties that join 

' to form this authority, Greene County is one of them. And 

in Greene County the Rapidan Service Authority represents 

the public water system in the county. 

Q Now, would you please in general terms describe 

that water system for me please sir? 

A Yes sir. I have some graphic information if the 
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.. /. 

Q Yes sir. · · 1 1 11 ·be de lighted to tak~; a look at 
,. ~-

it if yo'l.1 will shOW' me what you have with, you.· · ·· 

COURT: Note f~ the record that ''the ._Court is very 

familiar with this from having :had it come up a. numbez: of 
times in condemnation cases, so that counsel may be gu'ided 

by that in testimony and 1uchibits, in so far as you want to 

vouch the recor.d: that• s the main thing. But I'm very 

familiar with that water line, 'the size of it, where the 

reservoirs are located. 

Q All right, sir. What I will try to do is 

shorten Mr. Vivier's testimony as much as possi~le and 
.. • 

' 
then release him under the same terms we did Mr~ Murphy. 

COURT: All right, sir. 

Q Is this - are these graphs and charts the water 

system? 
' 

A I have the sketch here that is somewhat to scale 

of one inch equals one mile. It shows the system, the 

original FHA project frOin the water filtration plant down to 

the intersection of Ruckersville and over towards Stanards-

ville. 

Q That's on Route 29 and on Route 33? 
. . ~' 

A That's correct. 

Q Would you give us the size of the lines Rna 

capacities? 
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I 
A The size of the lines from the filtration plant 

I to Ruckersville, along Route 29 and to the storage tank on 

I Route 3 3 iR an 8 inch line. 

I Q It must be near the delapidated place that 

I Mr ••••• 

A It mw:;t he that body shop. 

Q Yes sir •••• ~ •• Mr. Evans described. 

A The rest of the project, that is any new lines 

that have gone in as indicated on this map and any others 

that were put in are generally 6 inch mains. But ae far 

as capacity that's a relative question. 

Q Well, •••• 

A I could say that the line has the capacity of 

moving two hundred thousand gallons a day between the filter 

plant and storage tank at no relative change in pressure. 

So obviously it's moved to the filter plant to the storage 

tank and comes back the same way with no relative change in 

I pressure. We have the capacity to - that would come out to 

I 150 gallons a minute. I have pumped approximately 300 

gallons a minute in the same type· system alang the same line 

and so I would have to say it's capable of doing that also. 

But as far as the deliverability of the line I think you have 

to have more specific con4itions. 

Q How about the tank, how large is that? 

A The service tank on Route 33. the new tank - ~ha 
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1 elevated tank is 130 thoueand gallons capacity. If you 

2 are interested in the distance of . this particular property 

3 to that tank •••• 

4 Q I will ask you that •••• I will ask you that 

s question at a later time. 

6 A All right, sir. I have also included another 

.7 set of - another print here for the Court's recognition on ••• 

8 Q Wi~hout objection, we'll introduce this as 

9 Plaintiff's ••• 

10 DICKEY& Does that include the dates - different 

11 sub-lines were added? 

12 Q I'll get him to testify to that, Mr. Dickey ••• 

13 which ones were there in 1973, in operation in 1973 ••• 

14 A Okay sir, I'll have to give you some ••••••••••••• 

15 Now, in - at May 1973 - May l, 1973, it's a very easy date 

16 to remember because that's when we went into operation. 

17 And at that particular time of course we had reference of 

18 what lines went into operation at that time. The FHA project 

19 the initial project of the authorit.y which included lines fror~ 

20 the filter plant south along u.s. 29, and then west along 

21 33, to Stanardeville and then a new line in Stanarosville for 

22 the high school& Also lines in locust Lane Sub-division, 
~!-

23 Hord Sub-division, and a short distance south of Ruckersville 1 

24 a long Route 2 9, not more than 2, 000 feet. That waa the 
' ( 

25 system that went into operation at the authoritv's initial 
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1 project. Also going into operation at that time was the 

2 system's line south from Ruckersville, all the way down to 

3 and including F.nder ly Acres Sub-division •••• at May 1, 1973. 

4 Then on approximately Jnne 24, 1973, Woodridge Sub-division 

5 hooked onto the Rystem or became in operation. On September 

6 8, 1973, Mountain View Sub-divisicin and on October 18, along 

7 u.s. 29 South of En<le,:ly A'"!r.es, south of the Corner Store, 

8 down to Lake Sa.pone, in ~ke Sapone, and also on that date 

9 or near that date Route 607 fran the Corner. Store east 

10 to Greene Meadr.Ms,incluc't,in9k'~' the Greene Meadows Sub-division 

11 along Route 60'7. And tht::m on November 23, approximately, 

12 1973, Quinque Forest Sub-division •••• began using water. 

13 Q How much are you pumping now? The range ••• 

14 A All right ••• 

15 Q Where do you get your water from, I think I 

16 asked you? 

17 A We get our water from the Rapidan River •••• for 

18 purposes of treating it at the treatment plant, we also have 

19 another source of supply - it culminates in chlorinator house 

20 at Lydia c.~urch. Then it is fed into the Stanardsville 

21 system. The old Stanardsville system and the new system are 

22 
integrated and intermixed, although the system frota Stanal:'..ds~ 

23 ville has limit~tions in s~rvice area. 

24 Q To the west? 

25 
A West from Stanardsville - no, I'm sorrv. has limii a-
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tions west and also has limitations east too. 

Q How far? 

A · We 11, everything east of Lydia Church of course 

can only come down the mountain to a certain point, and that 

116 

point being the - !'m sorry I don't know the hollow down ther , 

but it 1 s before you get to Route 810. At that point the 

only way we can feed those customers is by gravity down fran 

the mountain. 

Q That's all however west of ••• 

A Stanardsville. 

Q Stanardsville? 

A That's correct. 

Q And then the limitations east of Stanardsville or 

-did you refer to a.ny limitations east of Stanardsville? 

A Practically speaking, without the· authority but 

with the additional pipeline the town system could feed no 

farther east than Baughertsservice Stat.ion. I'm sorry I don' 

remember what that route number is, at that intersection. 

Q That's all right, but you do have - you do have •• 

A I think it• s Route 633 •••••• 633 or 23, I wasn • t 

sure. 

COURTi That's 623 ••••• 

Q NC1N can you give me - how much are you pumping 

now?. 

A All right, the · lant has a ca 
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1 gallons per day, approximately, that is the plant capacity. 

2 On an average we are producing abo•1t 45 thousand gallons 

3 a day. 
I 

4 I Q Jill right, sir.. 

5 A Or one fifth of ••• 

6 
i 

O Now, Mr. Vivier - I want to get more information 

7 but because I'm. hui.·rying to get Mr. Payne on. this afternoon, 

8 ~t this point Your Honor I would ask that counsel would 

9 cross examine and I reserve the right to recall him. 

10 COURT: All righ~, sir, Mr. Slaughter •••• Q 

il A Mr. Parker, I ••• 

12 Q Do you have son~thing that's relatea ••• 

13 A I think perhaps it can be, you• 11 probably want 

14 . to introduce it at this t:i.me. This comes out of a study 

15 by Ross & France, LTD ......•.. and Associates, I think ••• 

16 Q Is this a map of the line? 

17 A That's correct, a map of their proposed lines 

18 at the time• whic:h indicates to some extent existing faciliti • 

19 too. Of course thi.s doesn't go any farther than Ruckers-

20 ville. 

21 
Q We '11 put this in later ••• 

22 COURT: All right •••• 

28 DICKEY: There's no foundation whatsoever, Your Bono , 

24 for this. 

25 Q I •m not ..... 
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1 COURT: You just hold onto that Mr. Vivier ••• ,it 

2 may be asked for later. All right, Mr. Slaughter you may 

3 cross examinA3 

4 St.Jl .. UC'..HTER: May :i.t please the Court, of course we 

s a:re. interested in saving time as much as ilnyone else. Mr. 

6 Parker has not only pulled Mr. Evans off the stand subject to 

.7 recall, to accommodae Mr..~ P.ayne, now he's putting on others 

8 and letting them off, subject to recall. We are not object in 

9 to the procedure, but we don't - we preser,1e our crosR 

10 examination of these witm.'!'sSes until they have completed 

11 their testimony. 

12 COURT: All x-ight, if you wish to do that you may 

13 do so and it• s understood then that you may cross · exar:iine 

14 these witnesses and have them cnlled for that purpose at 

15 another time. And we' 11 go ahead then with Mr. Payne's 

16 testimony or whoever else youo•. 

17 PARKER: May I inquire one further question'l 

18 COURT: All right. 

19 PARKER: How long - the information that you ju; t 

20 gave me, MX-. Vivier, how long has that information been avail 

21 able? 

22 A Welt, of course the last change •••. 

23 PARKER: Apart from the changes but - in other words 

24 I understand that the information, the changes were to ccme 

25 a long the dates of the cha e - but how 1 
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1 tion in general subject to the changes been available? 

2 .A Well, the :lnformation t g1.iess has been available 

3' since May 19710 It was incorporated in some of the exhibits 

4 ! that are displayed here .. 

5 Q Yes s.ir .. Thank you. 

6 COURT: Were you contacted by the Thomas Je .fferson 

7 Planning District peoplA nbout your capabilities? 

8 A Ye:;;. 

9 COURT: All right. All right~ sir, you may stand 

10 aside. 

11 PARKER: Mr. Haney .. 

12 

13 GEORGE R. HANEY, JR., Having been duly sworn, testif ed 

14 as foll.QWs: 

15 

16 DIRECT EXAMINl\T ION 

17 BY: Mr. Parker 

18 Q Please state your name, age, residence and 

19 occupation? 

20 A George R. Haney, JT.oo I'm 44 years of ag~. 

21 My occupation ~s automobile business and I also do sane 

22 developing and building. 

23 
Q Where is yot.1r place of business, Mr. Haney? 

24 
A My place of business if on the east end of 

~ Stanardsville, the first buildin outside the c 
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Q And what sort of business did you say it was? 

A Automobile~ 

Q DP.alership and repair? '· 

A Yes sir. 

Q What sor.t of dealership? 

A I can sell new Fords or sell used cars. 

Q Are you con:'lP.cted in any way wit_h the Town of 

Stanardsville? 

A Yeo/) I have been on the Town Council for approxi-

mately about 17 ,years and five years of that, I've been 

n vice mayor. 

12 Q As such are you familiar with the boundaries of 

13 the town? 

14 A Yes I am. 

15 Q Are you also as such familiar with the conunu~ity 

16 of Stanardsville? 

17 A Well, I think so,._yee I do. 

18 Q can you tell me whether or not the community of 

19 Stanardsville is contained wholly wi tn'in the beilundar ies of 

20 the tOliilm of. Stanardsville? ?'; 

21 A Well, the town itself cQnsists of about 216 acres 

22 which is made up approximately of about 300 people and I'd 

23 say outside the corporatio~ limits, going east, mostly it• s 

24 quite a few houses or people lives in that section. 

25 0 How abou.t the Childs sub..odivisinn.?·.: 
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A About half of its in and half of its out, 

Q Yes sir. 

A So there's quite a few people live in the 

vicinity of Stanardsville 1 outsic'ie the corporation limits. 

Q Are nuR.i..nesses as we 11, in addition to yours 

6 , outside the cor,tJOr.ate limits? 

7 A There a.!"e s'l.11'! ~utside the corpora tior1 limits. 

8 Q And do they draw their clientele from the town 
: 

9 of Stanardsville or from Stanardsville community? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

I 
I 

I· ir 
~ . 
I 

I 

I 
I 

I 

A I'm surf.l they do, some of them within the town. 

Q That! s all. 

COURT: All right, Mr. Sla~ghter. 

SLl\OOHTERa We'll re.serve our cross examination. 

COURT: All right, sir. 

PARKER: Thank you. 

COURT: You may stani1 aside, Mr. Haney, thank you 

ROSSER a. PA.'YNE, JR., having been duly sworn, 

· 20 testified as follows a 
• 

21 

22 DIRECT EXAMINATION 

23 B~a .Mr. Parker 
I 

24 Q Would you state your name,age, occupation, 

25 
I 

residence, place of business for us? 
I 
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1 A My name is Rosser H. Payne, Jr. I'm 50 Yf'ars old. 

2 My place of businese is at 69 CulPf!per Street, Warrenton, 

3 Virginia. I reside in Fauquier County, Virginia, at Box 

4 818. and I am a professor of plannin<J at the ~iversity of 

5 Virginia in Char~ottesville. 

6 Q What clo you do Mr. Payne? 

.7 A Well, I have a consulting business. It e~gages 

8 a public and pr i"tate sector of work a 11 through the State of 

9 Virginia and ne.ighboring states but primarily in Virginia. 

10 Public sector work I do ct:nprehensive planning, ordinance 

n review and technical analysis. In the private ~~ctor I 

12 do design, planning design for sub-divisions,.· si.tf.t plans, 

.... ~ 

( 
13 industrial parks, and so forth. I'm currently· qanpletin9 

14 . the cmprehensive plan for Madison county just t_Q the north 

15 of Greene. 

16 Q Haw long have you been at this occupation, Mr. 

17 Payne? 

18 A This is my 26th year. 

19 Q In ths.t length of time, Mi:. Payne, have you served 

20 before as a witness, expert witmtss in court? 

21 A In approximately 165 cases, sir. 

22 Q Thank you. Any question concerning Mr. Payne's 

23 qualifications? 

24 DICKEY: Did he answer 165 questiorsconcerning 

25 zoning. I didn't hear the last c:iuestion7 
LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVIL.LE, VIRGINIA 



1 

2 

App. 265 

Pa39M - Direct 

A 165 cases, sir,· in 26 years. 

DICKEY: I didn't know whether you said con;::erning 

3 zan.ing or ••• 

4 A Coneerning zoning and planning sir. 

5 Q ivir. Payne have you heard the testimony to this 

6 point in this· c~s9? 

7 A Yes sir I hav43. 

8 Q Would you rel~te for the Court please from a 

9 planning poL~t of vi~w what studies are usually performed 

10 during the preparation .of a zoning ordinanae and map? 

11 A All right, sir. Studies are usually prepared 

12 in dealing with zcning ordinances and plans and m:>st of those 

13 haw been covered by Mr. Evans, but to list the"" quickly we 

14 have the 1970 census of housing, the projections and econom!~ 

15 base analysis for Greene county prepared by tho State Divisi 

16 of Planning and Community Aff::iirs~ Tayloe-Murphy Institute. 

17 The aconomic data sununary for Greene County for 1972. 
minute 

18 The seven and a half /map series, u.s. topc>graphic quadrangle 

19 which have been introduced. The Gree~e County geological 

123 

20 map , Virginia Division of Min9ral Rssources - I do not belie e 

21 its been discu.ased, but it's probably been used in - and· 

22 is certainly available. Thie surface waters of Greene County 

23 which is a geol.=>gical survsy publication, paper 1622. The 

24 

25 

areas 
critical .•.•..•••. environmental/study in Virginia, prepared 

\ 

by the Division of State P.l.~~~n~i~n~..___:!i:iQmmlllll~.:;f.-..li..l~L.U.:A..,__-:.a.:.1:ie-~--'-~~, 
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water and sewer services for Gr.9ene County - there wf!lre two. 

The original was 1963, the tri-county study by Martin Cliffor~ 

3 Associates, of Predericksburg,Virginia, for Orange, Madison 

4 and Greene Col.lnt.ies. An1 1973, '.74, the water quality 

5 st•Jdy prepared by Hayes, Sea and· Mattern 

6 for the Thomas .Jefferson Planning District. The Shenandoah 

·7 National Park map in detail, and then of course getting into 

8 the work that's been covered already today. 

9 Q Excuse me just a moment, do you have the - the 

10 comprehensive plan, th~t is in record, you've studied that 

11 have you not? 

12 A Yes, this is a document that I have used for 

13 all of my research. 

14 Q And the associates you've just mentioned, as 

15 I think I asked Mr. Evans, are in the bibliogr~f.)11.Y to that 

16 comprehensive plan? 

17 A Either that or the rP.search pa_9er, yes. 

18 Q Do you have - let me come back to another.~ •••• 

19 you don •t know when those particular studies were conducted 

20 except with respect to the comprehensive plan is that c:.orrect ~ 

21 A Thnt is correct, sir. 

22 Q What is the pt1r:r;>ose of using studies such as 

23 that in plannin'J? 

24 A To establish the nature of the - the basis f>r 

25 zoning and planning .. ln other words a particular jurisdiction 
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1 bas tc.l he analyzed frC>m the point of view of its char.acteris-

2 tics, physical, economic, and social, in order to determine 

3 the characteristics necessary to recogni7.P. in preparing 

4 zoning. I understand th~t there was no comprehe.nsiva plan 

s prepared OX" available at the time the ordinance - the 

6 interim ordinance was di~cussed. 

7 Q Hr •. Payne, what sort of categories are studied 

8 in these studies? 

9 A Well, in dealing - the first and foremost 

10 element in getting the physical characteristics is to 

11 do the existing land use map. 

12 Q All right. 

13 A And that means to categorize, tabuldte, analyze 

14 ·and map the entire ex~~sting land nse situation as it exists 

15 at the time of the study. 

16 Q Why is that done Mr. Payne? 

17 A Well, the purpose is to identify and gb!P. protect 

18 ion to the existing character of the land, to analyze the tre ds 

19 of growth and change, t·:> locate trends of growth - the public 

20 facilities, pr,ivate developments. terrain notations, natural 

21 r,esources, slopes, soils, geology, national parks, river bas s, 

22 flood plains and those things which would have to be identifi d 

23 and mapped in the form of a z.oning ordinance. 

24 Q Would one be concerned in making such studies 

25 with the amount of the commercial or industrial aa o 
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residential use in the county? 
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A Yes. Quite obViously commercial uses, residential 

uses and industrial uses are all existing land uses in one 

form or another. It• s imperative to know what they are and 

where they are in order that they can be adequately provided 

for in the zoning. 

Q HOit\' about transportation, Mr. Payne? 

A Transportation is a considerati0J1 with regard to 

public facilities, utilities and locat~on of developments 

of all type. 

Q And you just mentioned utilities? 

A That's correct. 

Q I show you - well it's another copy of the 

·interim zoning ordinance of Greene County, Virginia, tfqich 

is exhibit 3 •••• exhibit 3. 

COURT: I believe the map is 3-A. 

Q The map is 3-A •••••••• This is 3-A the map that 

goes with the ordinance ••• 

A Yes sir. 

Q Mr. Payne, have you examined that ordinance? 

A Yes I have. 

Q Can you find in that ordinance indications that 

it has taken into account the features of Greene county in the 

categories you have just named, and testified to earlier by 

Mr. Evans? 
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A No sir. The existing land use map so well des-

2 cribed by Mr. Evans is located on page 4 of the Greene County 

3 research plan document, I found no relationship in the 

4 interim ordinance with ·that land useage identified in the 

5 land use map. 

6 Q can you explain your answer? 

127 

7 A Yes, the interim ordinance quite clearly establis1-

8 ed one zone for the entire. 153 square miles of the County, 

9 and looking at the map, the entire map is classified as the 

10 same thing. But if a comparison was made between the 

n adopted interim zoning map of March 2, 1974, with the existi~1 

12 land use map of January 15, 1974, it's quite obvious that the 

13 existing conditions as listed on the map, land use, were not 

14 considered with regard to the zoning map, with the exception 

15 of any lot in agricultural or conservation areas of two areas 

16 ,or more lot size • Everything else was either non-conform in r 

17 or without a designation on the existing map, was subject of 

18 a special permit application. 

19 Q In particular with respect to commercial uses, 

20 Mr. Payne, under the ordinance as you understand it, are any 

21 commercial uses permitted as a matter of right? Any new 

22 commercial uses? 

23. A No sir, all canmercial~ industrial, detached -

24 rather attached. duplex homes, industrial, are not permitted ah 

25 a matter of right. 
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Q Under what circumstances do you understand that 

2 they are permitted under the ordinance? 

3 A Well, they are not defined at all in the defini-

4 tion section under the article 2, rural residential district, 

5 when they talk about special permit uses. 

6 Q The words themselves are not defined? 

A No, the only reference is under section 2.2-3, 

8 it says all other uses. Then in looking for a definition 

9 with regard to commercial, multi-family, industrial, etc. 

10 or duplex housing or attached housing, you next have to go 

11 to s.3-2 for Getermining how that may be achieved. And that 

12 comes under the special use permit section of the ordinance 

13 in which the Board of Supervisors delegated the authority 

14 . for the administration of land use with the exception of 

15 two acre lots to the Board of Zoning Appeals. And in section 

16 5.3-2, it sets a standard by which conditions may be imposed 

17 under a special use permit including anything that is decided 

18 as being deemed necessary in the public interest in the opinibn 

19 of the Board of zoning Appeals, as well as the limitation of 

20 time for which a permit may be valid. In that case with 

21 

22 

23 

24 

25 

regard to financing or construction of a commercial or indus-

trial use it would be extremely difficult in my opini.on to 

plan for a permanent commercial or industrial developl\\ent any• 

where in the County. 

Q Why sir is that your opinion? 
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A Well, simply because sir in the purchase of 

2 property the construction of a commercial facility, a duplex 

3 residential facility and attached residential facility and 

4 industrial facility, you would be risking a great amount of 

5 investment and time and then the time limit which may very 

6 affectively put you out of business. There• s no protective 

7 clause in this ordinance for that kind of ••• 

8 Q In your exper~ence as a planner is this a -

9 how would you characterize the standards under which a -

10 the spee:ial use permit would be granted? 

n A well, it would be extremely difficult to do 
I 

12 Mr. Parker, because the official zoning map of the county 

13 1 shows nothing except that everything is two acres in lot 

14 size - there is no location or relationship of the intent 

15 1 of the Board with regard to location of facilities to serve 

16 the population. The only possible_relationship would be 
I 
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17 I in the existing land use map which is not a matter - apparently 

18 

19 

20 

21 

22 

23 

24 

25 

I 
not a matter of legislative requirement, it's simply a guide. 

O Thank you sir, just a manent. Have you had 

1occasion to review the exhibit of the present Greene County 
! 

-

1

zoning ordinance? 

A Yes, I reviewed that this morning. 

Q And that was - the mcip that •••• 

A I believe it• s under 5 ••• -

REPORTER: Exhibit 5 •••••• 
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1 
Q Exhibit 5 ••••••• this is the map ••• 

2 A Yes sir. 

3 Q Mr. Payne, how many different geographic districts 

4 show on this map? 

5 A There are six Greene county zoning categories. 

6 There'• one identification of incorpol:ated areas and an 

·7 eighth identification which is the Shenandoah National Park. 

8 Q And of those classifications how many - it's 

9 a little difficult to tell in the western part of the county, 

10 but how many separate color zones are there in the - shown 

11 on the map? 

12 A There appear to be four •••••• the Park area is 

13 assigned a color, that's black and white ••••••••• the red indica :es 

14 the business areas in different catagoriea ....•.....•.. 

15 the orange color indicates single family dwellings, the 

16 red color is the conservat:l.on .... and the tree pattern in black 

17 and white Js the National Park area. 

18 Q What is the cross pattern i.ndi.cate? 

19 A That indicates your flood plain areas within the 

20 county. 

21 Q What is the flood plain? 

22 A The flood plain is an area 

23 (inaudible because map is being rattled while tlllking) 

24 and may be mapped by engineering methods or soils methods. 

~ I do not know which they used in Greene County. 
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Q Would you excuse me, Your Honor ••••••••••••••• 

2 .Mr. Payne, does this ordinance, the present Greene County 

3 ·Ordinance reflect input of planning data? 

4 A Yes sir. it most certainly does. 

5 Q In what way does it reflect input of planning 

6 c;:Iata? 

7 A It establishes eight different districts, it goes 

s into much detail and properly so •••• establishes a conservation 

9 district, called c-1, with five acre limit. An agricultur~l 

10 district called A-l with a two acre limit. It establishes 

11 t~o residential districts with cluster alternate standards. 

12 The R-1 district is single family residential, which permits 

13 units ranging between 10 thousand to 30 thousand square feet, 

14 depending on whether sewer and water is available. The R-2 

15 category allows for single family detached aevelopment at 10 

16 thousand square foot lots, with 8 thousand square feet availablo 

17 in cluster alternate. It allows single family attached units, 

18 either duplex or townhouses, presumably six dwelling units per 

19 acre,. multi-family apartments eight units per acre. It then 

20 goes in and categorizes business zoning as general business, 

21 B-1, highway business B-2, industrial areas M-1, flood plain 

22 zoning abbreviated FP. This ordinance, the new ordinance does 

~ reflect - the new ordinance does reflect the detailed studies 
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24 conducted by Mr. Evans and his staff as he described earlier toeay. 

25 O Mr. Payne does - to what extent does the interim 
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zoning ordinance make provision for future development in . I 

the County? 

A Graphically it makes no provisions for it. The 

map shows nothing. The ordinance itself wo1Jld presume to 

allow somebody to do something sanewhere if he could get a use 

permit without a time limit. It simply acknowledges the fact 

that there is development in the County and lists those lots 

which are developed as being excluded. Anything else regardless 

of use, type, location, character, slope, soil, flood plaL"l, 

location ~s simply two acres for the entire 153 square miles. 

O Mr. Payne is it appropriate from a planning point elf 

view ••• I withdraw that ••••• what is the purpose of drawing line~ 

on a map in zoning? 

A To identify the types of uses that are permissible 

under the ordinance and the related standards thereto. 

0 Does it have anyth~DJ to do with segregation of 

those uses? 

A Generally in a transitional nature or identifying 

uses, vis-a-.vis industrial is separated from coomercial 

or apartments are separated fran singl~ family residential. 

0 Mr. Payne from a planning point of view what is 

the relationship of a two acre requisite lot size outside of 

the Town of Stanardsville for residential purposes and a 

two acre residential - or two acre lot size, if anybody should 

possibly require it, in Devil• s Ditch? 
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A Well, according to the descriptions of the terrain 

its slope in the area, it would not be relevant at all and 

of course the psrmanent zoning ordinance states that it isn't 

4 lf'elevant. They placed a much larger lot size in that area 

5 ~cause of the terrain and character of the area. 

6 O That •s the permanent ordinance? 

7 A That's correct sir. 

8 Q Will the Court excuse me just a moment, please sir. 

9 
I 

D.oes the present zoning ord~nance make provision for future 

10 
I 

development in Greene county? 

11 
! 

A 'Yes sir it does. 

12 0 Mr. Payne I show you Plaintiff's Exhibit Number 
I 

13 25, do you recognize that? 

14 

15 

16 

17 

18 

19 

20 

21 

i 
A Yes sir, that's a vertical aerial photograph taken 

ovter thti general area of Ruckersville with the intersection of 
I 

2~ ne>rth and south and 33 east and west, located approximately 

in the center of the photograph. 
\ 

I 
Q Mr. Payne are you also familiar with Plaintiff's 

Exhibit 2, the plan for a development knc:JWn as Greenetown Villa•1e I 

near Ruckersvilla, Virginia? 
i 

I. A Yes sir, in general, one prepared by James Harris, 

22 cel!'tified land surveyar. 
I 

23 Q can you describe from this aerial photograph please 

24 sir1 the setting in which that plan was supposed to be set? 

25 I A Yes sir, this aerial photograph was taken to shnw 
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the location of existing sub-div is ions and indus trial and 

2 conunercial developm9nt in the Ruckersville area. The general 

3 radius of that is 1 mile from the intersection. The westerly 

4 limit along Route 33 was located at the west boundary of what 

5 is known as Locust Lane Sub-division. That has been previousll 

6 testified to as a half acre sub-division. The property for 

7 which that plan is prepared is located to the east of that 

s towards Ruckersville. It identified the fire station and 

9 community center. the location of the junkyard. 600 feet east 

10 of the subject property. It locates the recreation center 

11 and a second sub-diviHion to the south of the fire station, 

12 and then the various commercial and industrial enterprises 

13 along Route 29 north and south. The northerly limit is the 

14 truck stop and the southerly limit is the existing junkyard. 

15 This photograph does not show the Herndon Chevrolet Agency 

16 now under construction. The easterly ll,mit is approximately 

17 a thousand feet east of the intersection of 29 and 33. and 

18 covers the school and the church in that area, and vacant,land. 

19 'l'he residue property is either unused or in some form of 

20 agriculture. 

21 Q Mr. Payne do you know anything about the lines 

22 that have been placed on this exhibit? 

23 A l'!s,. the lines were put here by my firm. 

24 Q What do the lines represent? 
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. I 

··" 

25 A They are the boundaries of the various service avai -
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1 ability in that area. They are to show the location of the 

2 8 inch water line coming down 29 from the north and going west 

3 along. Route 33 toward Stanardsville. The boundaries represent 

4 . the location of existing sub~divisions, industrial-business 

5 areas, recreational and public areas and the Rapidan Service 

6 Authority tr.unk line. 

7 Q Mr. Payne could you identify any characteristics 

a of that area which would make it suitable for the plan 

9 presented by the plaintiff in exhibit 2? 

10' A Well, its been testified to in the existing land 

11 use the land use map, which is illustrated as I stated before 

12 on page 4 of the report, shows major growth areas and the 

13 heaviest concentration for the existing housing units, commerce 

14 and industry appear on that map, dated January 15, 1974, at 

15 Ruckersville, Stanardsville and a place called Corner Store 

16 on 29 South of this area. The examination of the land use 

17 map would show that that's the greatest concentration of single 

18 family residential units and commerce and industry in the 

19 County. 

20 Q Mr. Payne what facilities or factors are there 

21 which would make - which would have led to that growth at the 

22 time that picture was taken? 

23 A Well, two things primarily - the fact that the land 

24 use pattern in the commerci.al and residential areas has been 

25 established for a number of years. Three sub-divisions were 
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2 including the fire station, school, a church and a cemetery. 

3 Related to that there's been a commercial activity in commerci l 

4 area and what I think would stimulate further growth was two 

s major factors, and that is the fact that both Route 29 and 

6 Route 33 are arterial State highways, major crossroads. And 

7 that there is a county water service line there which is 

8 part of their service facility to serve theseiareas. It's 

9 not-those conditions are not conducive to maintaining agricul-

10 tural gr<Mth. 

11 Q They are conducive to what kind of grCMth? 

12 A Residential, commercial, industrial and community 

13 growth of all types. The character of that area I believe 

14 is we 11 established .• 

15 Q As that? 

16 A As that. 

17 Q Mr. Payne in your opinion as a planner is it 

18 appropriate to classify an area sucp as you've just des¢~ibed 

19 in a zone with the same applicable regulations as Devil~s 

20 Ditch? 

21 A No sir, they are not comparable at all. 

22 Q Without going to such extremes is it appropriate 

23 to classify an area such as you've just described ·appe~J.ng on 

24 the plat there as of the same character as the areas to the --

25 along the northern boundar line of -
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eastern boundary line of Greene County that you heard testimon~ 

about earlier? 

A No sir, that's the Rapidan River basin, that's 

classified as a critical environn~ntal area of the State. 

And the uses in that area are primarily open space and agri-

cultural nature. There's no relationship either to the 

water and sewer system or the transportation network or sub-

divisions. 

COO.RT: When was ~at done Mr. Payne? 

A The ••• what is that? 

COURT: Classification of the Rapidan basin by the 

State? 

A I have the book here sir. If I may have it please, •• 

the critical envirorunent areas ••••••• this was prepared sir at 

the direction of the Legislature, by the State Division of 

Planning and Community Affairs. This is the book that - it•s 

called Critical Environmental Areas, and the applicable page 

and paragraph number is planning district 10, the Thomas Jeffe1 son 

PlaJming District, and it's shown on the map on the preceding 

page, 39. It's identified as the Rapidan River area ••• 

COURT: What's the date of publication of that? 

A December 1972. 

COURT: All right. Go ahead, sir. 

Q I'm sorry you gave me the page number, Mr. Payne •••• 

DlCREY: .Mr. Parker r-'that Is one of t-.ha t-.h inqs vou a,.,. .. 
LANrs ~OURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 

- -



App. 280 

Payne - Direct 138 

1 from Thomas Jefferson Pl•.nin9, introduced into eyidence •••• 

2 O Just the pa<J•···· • •••• we' 11 give it ~ck~·· •••• 

3 under the same c ire urns tance·s • ~·. 

4 A The· map is on page ·3a and the textur~l. descript·i~ 

5 is on page 41. 
I . . ' ' • 

6 O Your Honor, is there an objection to ~t:roduc lng· 
'. 

those two pages in evidence,_ gentle~·n? -Rather thap. ;:~e 

8 whole book. There may be- Mr. Payne· is there discussion in·· 

9 the book generally relating· to that, other than just t~(>se 

10 pages? 
.: ... :~ 

11 A Just on those (>l':lges. 

DICKEY: Again, as long as We don't ut;i~. the -~iginals •• , 

13 COURT: It will ~-- admit~ed then· ~or. those two 

14 pages with the stipulation that Mi. Park.er :W_ill reproduce 

" 
15 them and the original will be withdrawn •. 

0 :• 0 I 

16 PAR~R: That is the.·.•, ••• ~ ••• .. ·I 
. < 

17 
·. ~ . 

.. : ~· 

. .·· '.., \~·· 

18 The map was marked and ,,:ece.ived·: into evidence as: 
;}- 'i' ~1.. .. ~.- . . 

19 Plaintiff's Exhibit Number l8. i . 

20 
..., ,. 

• l. 

·:· 
':····. 

21 

22 

The descriptive page· ~~s ',rna:r*~d. _an~ {ecei~d :·ln~p:_ 
... . J"I- J- .. ,., . .,: ... '·· -·~· .. 

ev~dence as Plaintiff'~ Exhibit Number tt. 

23. :·'..· 

24 0 That's all the questiotis I have sit:} 
... " ., .. 

25 COURT: All right, Mr. Slau hter. ~· '. ·' 
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1 PARKER: Your Honor, I would point out. that I have 

2 not qui ta used up ..••.• 

3 COURT: Y~s, I'm keeping track c1f it. 

4 

5 CROSS EXAMIN'.i\TION 

6 By: Mr. Slaughter 

7 Q If the Court please col.ild we ask the Court 

8 properly for a f:i .. ve minute recess with the understandi.ng 

9 that we wi1 l not go past f,i Vt'! o '<:'.:lock ..... 

10 COURT: All riqht slr, it sounds like a very fine 

n ddea. We'll recess for five minutes. Mr. Payne you may 

12 step aside and be available in five minutes. 

13 

14 (Recess) 

15 

16 COURT: .All ri.ght Mr. Slaughter. 

17 Q Mr. Payne, I'm certai.n we'll be able to complete 

18 it all withi.n the allotted time, but just a few questions. 

19 I~'s certainly fair to say that Greene county has been 

20 
I 

historically rural isn't that correct? 

21 A I think that's correct. 

22 Q I beli.eve you testified before in a similar case ... 

23 I believe it is your understanding that while in some respects I 

24 trransition into suburban has taken plac~ it cert.ai'!ll.y 

25 wopldn 't be character.iz.ed for example as an lndus -
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1 trial county? 

2 A Not at all air. 

3 Q Nor conanercial county, as a matter of fact 

4 it lacks ·may primary c.cmmerc:ial type facilities does it not? 

5 A That's correct. 

6 Q The people have to go to Charlottesville ••• 

7 A It needs more commercial facilities, air. 

8 Q Isn't it also true that in addition to being a 

9 rural county most of ·the habitation is single family i• that 

10 not correct? 

11 A Well, sir, there are a lot of mobile homes if 

12 yo\l categorize those as single family. 

140 

13 Q Yes .;. most of them are single family, not more than 

14 one family in them. Now Mr. Payne-if I can get what I think 

15 ezuled up ·as Exhibit 25, the aerial photograph •••• I shaw you 

16 Plaintiff's EXhibit 25, which is the aerial photograph of the 

17 Ruckeraville area, just so the ceurt and the record might 

18 Afleat t'he photograph appears ·to have been cut into pieces 1 

19 so what is the reason for that? 

20 A Those are 9 x 9 vertical aerial photographs, 

21 Your Bonar, t,hat were taken as six thousand feet with a 6 inch 

22 photoletic •.•••••••• c:amera, with a mapping airplane. They 

23 are· standard frame size, 9 x 9 exposures. Those ware cut and 

24 moaiaced together because th•Y had not been centered. 

25 Thoa• photogr;iiphs over lap 55 · oercent forward a'.l\d 20 
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1 sideways. 

2 COURT: It's really~ composite map rather than 

3 cme single photogcaph, I take it? 

4 A That's correct sir. 

5 Q And it's really fair to say that it's more accurate 

6 ·than - as a map as depicted, as clear depiction of the area 

7 ' than a single photograph? 

8 A Oh yes. The airplcine was l~~er, the camera was 

9 much clear at that altitude than .a sini;?le photograph - the 

10 plane would have had to have been at least 15 thousand fe~et. 

11 Q Now vx. Payne 1 notice the area toward the 

12 ·lower center of the photograph shows the intersection of 

13 two black lines. I believe it's your testimony that that 

14 is - they were the main line of the Rivanna. - Rapidan Service 

15 Authority, main line that goes to the Rapidan River up to 

16 $tanardsville, is that correct? 

17 A That's correct. 

18 
Q Now, that shows - that intersection shows the inteJ -

19 section of Route 29 and Route 33 does it not? 

20 A Yes sir. 

21 
Q And that is the area-that is the are~ that to the 

22 rather casual traveler, travelling 33 and 29 would be considered 

23 Rtickersville, is that not correct? 

24 

25 

A That's the center of the area, sir. 

Q I see. Now, I notice that you don't show· - in 1 i _qf-•1n-
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ing to your testimony, the other line of the Rapidan water 

and Sewer Authority on this map? 

·A Ho sir• · The lines that are shown on there, the 

anly line that we. p1*ted on. that was the main line fram the 

intake at the Rapidan Bridge, coming to the center and ... t o 

Stanardsville.. The rea~on for that was· that is the area 

cm which· these westerly sW>-divisions includi."lg the plaintiff' 

. property· is located - here. 

·o But in fact as you've heard the testimony there 

other lines, 6 inch lines,. going east across Route 29, 

aouth down 29 and servicing other sub-divisions? Is that 

aot correct? 

A 'That's correct sir. 

Q Now, you me~ti0ned th.at the intersection of these 

two black lines, which are used primarily for identificaticm, 

are ..;. let's say the intersection of 33 and Route 29 ia the 

center of the Ruckersville area, is that correct? 

. ·A Generally speaking~ yes sir. 

Q .And yet I noted that on this map .there are 

brcken lines around an area, which describes: 
·i. 

.the per!Jll9ter which l understand from you was approximately a 

milA! in radius is that correct? 

A Approxi!nilltely that sir. We took into account, 

when we drew that perimeter, we attempted to 

~· industrial and cammarc ia 1 ex 
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1 ing facilities to the east,, taking into accoun.t the distance 

2 from water service - we didn't know how far east it would 90. 

3 1 Adding the existence of T..ocust r.nne Sub-division 0 which is 

4 I a suburban type sub-division and is not a r'.iral sub-division. 

5 I It •a suburban in nature and it's located adjacent to the 

6 !property in question. 

7 1 

Q Now, as is demQ.nstrated .:m. t.his plat '.."r on this 

8 aerial map. your - in effect 29 and 33 .is not the center of 

9 the ar.aa that you•ve descr.lbed, 1~ it? 
I 

10 A It may be off center by as much as a thousand 

11 I 
:feet. 

12 Q But in fact isn •t it clos<!r - doesn • t .it - going 

13 from approximately south to north, is it only approximately 

14 
I 

a thousand or one third of the way across your area? I realiJIG 

15 your area is encircled and I guess area i.s the best way 

16 to describe it - across the area that you've descr.ibed in yow: ; 

17 C)Utermo&t perimeter? 
t 

18 A That's correct. 

19 ~~ And in fact your photograph doean 't show the 

20 area as far east, we st and south on this map as it does north
4 I 

21 dbes it? 

22 A It does not show an extended area to the east 

23 ak far as it does to the west, along Route 33, north-west. 

24 
I . 

Again I point out to you the existing sub-division there whicl 
' 

25 I 1could not ignore • 
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Q But isn't it true Mr. Payne that as this photo-

graph very accurately points out, there is a considerable 

area of farm land between Route 29 and the eastern end of the 

property in question, which for purposes of identification 

we' 11 call Greenetown? 

A Yes sir, there's also two stores and a junkyard 

there. 

O All right, but those two stores and a junkyard 

are on or adjacent to Route 33 are they not? 

A That's correct. 

Q And isn't it fair to say - let me be sure that 

the record reflects it correctly - it's difficult to describe 

for the record, but going northwest on 33, 33 is described 

by the main line, th.at dark line which is the pipeline for 

the Rapidan Service Authority, and where it joins a smaller 

dotted line, I gather is an area which fran the point of view 

of your description encompasses both Locust Lane Sub-division 

and Greenetown Sub-division, is that correct? 

144 

A That's correct, Mr. Slaughter. The reason we sh°"'ed 

that, if you'll recall, that this photograph is a result.-

its been dealing with an existing sub-division which was plat1~ed 

and partially constructed. And another sub-division which wao 

preliminarily approved and in the preliminary pl•t stage. It 

was not approved in the final plat stage. The lines were dra~rn 

to show the similarities between the two as they reached the 
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O Well, in other words you - what you were saying 

then is that Locust Lane and Greenetown would have been in• 

dividual cluster or individual neighborhoods, is that what •• 

145 

5 A They would have been - it would have been a closing 

6 in between an existing suburban sub-division and a commercial·· 

7 industrial part of Ruckersville. The natural progression 

s with water being available to the eaat and north would be 

9 from Locust Lane east in t:erms of land development. What I'm 

10 saying is the potential for, in my opinion as a planner, for 

11 accurate and proper requirement of. . . . . . . . • . . . • . ... 

12 operations to the east of this area would be much more diff i-

13 cult in terms of utilization of the land, given the land use 

14 map, but anywhere outside of this area in the remaining 

15 150 square miles of the county ••••• There are only three areas 

16 similar to this, Stana.rdsville, Ruckersville, and corner 

17 Store, which is just south on 29. These are the only growth 

18 areas that were identified. 

19 Q we have one problem and it's purely a logistical 

20 one and that is nothing in Southeast United States runs north, 

21 runs north and south and east and west. We think and maybe 

22 that's the best way to describe it,that Route 33 is east and 

23 west here - it runs almost due north as it goes past the 

24 Locust Lane Sub-divisioz1, and so as you are describing east 

2~ I'm sure it will be difficult for anyone reading the record 
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1 to understand what you are talking about ••• so perhaps we can 

2 recapitulate ••••• perhaps I can recapitulate. As I understand 

3 it you are saying that you marked in the smaller dotted 

4 lines, Locust Lane and Greenetown Sub-divisions with the idea 

5 that that would be a neighborhood unit in effect? 

6 A A part of Ruckersville. 

·7 Q And then you are saying that because of the size 

I 

8 of that neighborhood that that would make it a part of 

9 Ruckersville, despite the agricultural area lines still withirl 

10 your described area, between there and Route 29? 

11 A Certainly sir, that's within the water service 

12 area and within the commercial service area and within the 

13 school service area, within the fire station service area, 

14 .within the community service area. It's very, very close -

15 in proximity to all those services. which is much more demanded 1 

16 by people than agr !cultural use. I 

17 Q Now you have described in that area a-two functions •• 

18 F is the fire station? 

19 A The fire station and community center. 

20 · Q And then you've got a little - I 9uess maybe a 

21 bowling pen type area, sort of half way in between 29 and Locust 

22 Lane and that you've described as two stores and a junkyard? 

23 A Yes, two stores on the front and a junkyard at 

24 the rear. 

25 Q Isn't it true Mr. Payne just going back •hat 
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Locust Lane is now completely surrounded by agricultural 

uses? 

A At the present time it's completely surrounded 

4 by either agricultural uses or vacant land. 

5 Q And isn't it true that it's approximately two-

6 · thirds of a mile from there to Ruckersville? 

7 A I'd say that's about right, sir. 

8 Q And in between the1:e and Ruckersville aside from 

9 some residential development as you ge·t into Ruckersville 

10 along 33, there is a fire station, two stores and a junkyard 

11 lying approximately half way, is that correct? 

12 A Yes sir. 

13 Q Now, in your planning of the Ruckers ville, what 

14 you described as the Ruckersville community, Mr. Payne, would 

15 you go out as far on the other - in the other direction 

16 as you have going northwest on 33? 

17 A No sir, I would recognize the characteristics 

18 of the existing growth and development as identified on the 

19 land use map and I would encircle those areas within an area 

20 of public utilities service and existing land.uses and that 

21 would be my growth area. 

22 Q Your growth area would be from the north and west, 

~ but not for the south, east - well, to the north-west along 

24 33, but not in the other direction? 

25 A Well, the only way that I would go in the other 
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direction from my awn point of view as a planner, is that if 

the County planned extensive groWth patterns and if there 

were existing sub-divisions to the south-east along 33. 

I didn't find that. The findings that I have in the Corner 

Store area, the Ruckersville area, and Locust Lane Sub-

division and two other su~divisions were west of 29 ••• as 

well as the development - developabllity map which 

shows this land use suitability clearly shows that 
agriculture or developement lies closely ~--n~1 

the besf land in the county for I on Route 29 North. Very 

little of that goes east of 29, a very small amount. The 

largest amount lies west of 29, all the way to Stanardsville. 

Q Either agricultural or residential? 

A That's correct. 

Q You 're saying that at 'least up to the Locust 

Lane Sub~ivision which happens to encompass Bennett Matthews s 

property , it should be residential rather than agricultural? 

A That's my opinion. 

Q But it is a question of opinion? Is that 

correct? 

A Yes, no doubt of that. 

Q Right, and in looking at Ruckersville isn't it 

true that additional and. particularly the substantial additia•al 

population which would be put in Ruckersville would have an 

affect on increasing the size of the Ruckersville cluster OWl~-

all? Compared with commercial uses and other uses? 
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A Well, generally speaking it should make it a 

very active community if it's developed in the way it's 

started - it can be consolidated and clusters in al~ 

~ ...... ._:a t t:h t ' - . . . , 4 ~our ~~rans, .. a. s Log1ca~. 

5 Q But in all four quadrants it would straddle 

6 both 33, which as you've pointed out .is a major arterial 

7 highway, and 29, which is a major arterial highway, is that 

s not correct? 

9 A That's. correct, existing land use patt.erns have 

10 already started that. I don't believe it's possible to 

11 accept one side and 

12 Q Isn't it true Mr. Payne that 33 west of Ruckers-

13 
I 
ville has been put on the State arter ia 1 system and has 

I 

14 : been slated, if the State ever has the funds, to be four lane> 

15 A That's correct. The original proposal was 

16 11975, but I understand i.ts been delayed. 

17 Q But not east of 33? Not east of 29? 

18 A That •s correct. 

19 Q And thus 33 east of 29 as a cluster would not be 

20 separa tad by a four lane highway would it? 

21 A No, it would not. 

22 Q But it would be east to west, if the plans are 

~ carried out? 
I 

24 A That's correct. 

149 

25 Q Mr. Payne, one question I didn •t ask you and I wm 't 
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take the time to qet it baek but •..•••••.••••••••. 

as Mr. Parker pointed out the top of this map is very nearly 

to Quinque is it not? 

A Close, yes sir, that's right. 

Q Mr. Payne wouldn't a substantial growth of 

Ruck.er.sville to the west - to the north-west of 29 as well as 

the south-east result in significantly congestion to that 

intersection? 

A I think it might be fair to say, sir, without 

having done any studies that the flow of movement - the timinr 

involved with any growth at all - number one, in Greene countr 

and number two, any increase in traffic on 29 or 33 as to 

traffic is going to~.J.ncrease congestion - I guess the correct 

answer is I don't know the amount, degree or what the highway 

department would do about it. 

Q But in fact with any increase in growth, the 

pressure would become increasingly great to do something abou~i: 

it wouldn't that be correct1 

A At some point in time sir yes. 

Q And isn't it true that the higher the density 

around a s.ub-division the more concentrated congestion you 

have? 

A Well, that's controllable by traffic design and 

street desi911. And you have an ordinance which can handle 

150 

that. The roads, the capacity of Route 29 and 33 have not bel!n 
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at issue as far as I can remember in previous testimony -

neither one of them have got capacity or near it. So 

off-site or interior a tree ts are simply a function of sub-

division design. If the streets are properly built it 

should be real simple - no circulation problem. 

Q But without question unless overpasses or under-

passes were built, there's no way for anyone to get to the 

south-east eide of North 29 to the north-west side of 29 

without go'ing __ across -it? 

A Oh yes, that's true everywhere sir - you have 

to cross these highways, no matter what happens. I would 

again say, Mr. Sl~ughter, that the county has established a 
If 

growth pattern at Ruckersville,/the roads are there some of 

the sub-divisions will use them. Now it's a design function 

you can't eliminate those uses, and you can't simply make 

a statement in my opinion now that they're there they might 

be a problem and nothing else should happen. That's not 

going to be the case. The design of the sub-divisions and 

the design of the cross-overs simply have to be well done. 

It Is done everyday in this State and everywhere where there 

are four lane highways - it has to be done with care. 

Q But those cross-overs of course involve considera'1>le 

amount of planning and expense do they not? 

A They certainly do sir. 

Q And the need for them can certainly be aiaimized 
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if not done away with completely by planni..~g at a stage befor~ 

congestion develops, is that not correct? 

A Well, I'm trying to fathom that question in 

. 4 terms of how the existing development pattern can be 

5 equated with future growth. 

6. O Well, you are - I'm .not trying to be mysterious 

7 Mr. Payne •••• you have seen the plan and the zoning ordinance 

8 that was passed based on the plan, which provides for a 

9 residential cluster to south-east of Ruckersville and 

10 business use to the west - the idea of concentrated uses 

11 on either side of the highway, but minimizing the amount of 

12 necessity for crossing the highway. And of course you have 

13 testified that there are plans - the current zoning ordinance 

14 . reflects the plan and the plan results a great deal of 

15 study ••• 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A That's right. 

Q That's all .I'm referring to. 

A Yes, that's very true, but I am simply saying 

that you can't ignore the existence of three sub-divisions 

that are west or the community facilities that are there. 

They must be looked at continually and they will change and 

grow.· · i understand that Locust Lane is not fully developedi 

if I heard the sub-division analysis correctly there are 

55 lots plaited, there are 32 built - it's a half acre sub-

division and it still has room to grow_ So I find it difficu .. t 
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1 . to say that a half acre sub-division called Locust Lane 

2 can develop adjacent to this property and this property 

3 that's a much better agr icultura 1 use - when it is closer in 

4 fact to the community services than Locust Lane. It• s 

5 a difficult thing for me to say that that is ........... . 

6 Q We 11, let me just explore Locust Lane - you 

7 know of course that Locust Lane was developed before there 

8 was any planning in Greene County at all? 

9 A· Yes I'm aware of it. 

10 Q And that it's a one street sub-division, with 

153 

instead of a regular subdi•1isll:n 
11 houses on either side. you are simply going ~.1p a narrow lane/ 

12 A Yes sir, I'm aware of that, except that the owner 

13 still has - has 'i:oday and will have tomorrow the exclusive 

14 privilege of building 32 more units. 

15 Q But of course anyone who has pl~ed a sub-divisia~ 

16 before planning in Greene couaty and before this ordinance 

17 still has the right to build on lots f0r his own ~se? 

18 A That's true sir, but if you remember you and I 

19 had a rather strong disagreement before - Mr. Matthews receiV4!td 

20 the normal e:cpectations of an- approved preliminary plat._. 
. ' 

21 

22 

23 

24 

25 

Q I would move that that be stricken. It is not 

responsive to - and certainly not within the ••• 

COURT: I think we 're getting into an area which •••• 

it is getting argumentatlve in the first place Mr. Slaughter. 

I'm not sure whether you are getting into an area that the witness 
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1 is not going to be able to be more responsive. I will con-

2 sider th~ last question as answered recllly as being irrelevant 

3 tc. the issues which have previously been discussed. .Ct may 

4 be very much apparent to counsel and the witness but for 

5 this case we've got to exclude it. All right, sir you 

6 all keep that .in mind. 

7 A l understand sir. 

8 ·Q I think we can certainly agree on this, that 

9 one of the major themes of planning is to avoid strip 

10 dt3velopment u.10119 major art~r ial routes, is that not 

11 correct? · -

12 A I think that is a fair statement ..•••• Generally 

13 speaking with regard to all the roads in Greene County. 

14 Q And based on your theory of the plan that 

15 has been developed and the permanent zoning ordinance based 

16 on it, has been ...•.•.... there is a cluster plan is -

17 which is generally sound is. that not correct? 

18 A I believe that's correct. 

19 Q Anc1 the difference between basically your 

20 position and the position of the - of Mr. Evans and Mr. 

21 Abbott, the Thomas Jefferson Planning District Commission -

22 
the development plan, is that you see Ruckersville as a 

23 larger and aif :terent type cluster from the way they see 

24 
; 

it, is that not correct? 
\ 

25 
A I think that's co:t·rect. 
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Q Now I notice that Mr. Matthews has provided for 

business at the - on the front of his proposed sub-division, 
of 

155 

he1 1 s got an area there for business. Would you think/a ~us int ss 

I portion of Mr. Matthews' . sub-division as stren~theni.ng the 

I Ruckersville cluster or simply stringing out businesses 

I 
, along Route 33 from Ruckersville to Stanardsville? 

A Had it not been for the location of the 

1 fire station and community hall and the 2 other uses down 

the road, I would say that it would further create a strip, 

but in view of what is there now and the proximity to it -

if it stands the test of the zoning case on commercial uses 

: I think it would have to stand or fall on its merits. 

I didn't study this from the point of view of commercial 

use. 
l 

I 

Q But as you and Mr. Parker both pointed out, 

'in 
actual fact the sub-division is approximately half way 

;to Quinque which is another cluster, is that correct? 

A \~s, that's a smaller one and this is - the weste:~ly 

limit of Locust Dale at Midway is just probably a mile east 

jot Quinque •••• a mile south-ea-st. 

l : Q would you indulge me just a moment, Your Honor? 

Mr. Payne how long does it take to develop a comprehensive 

plan as a general rule, go through the entire planning proces9 
I 

I 
:which has been described? 
I 
I 

A Well, in my own experience in 'lirginia with regar :! 
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1 

i L----lL------~-----------:------------·1-! 
to the initial analysis, review of the analysis, preparation 

2 of the plan and its subsequent adoption • anywhere from 18 

3 months to two years. 

4 Q It can take longer than that, can it not? 

5 A Oh yes ••• it can. 

6 Q And it would be more difficult for it if you were 

7 working in a county that didn't have a tax map •••••••• 

8 is this correct? 

9 A Much more sir. 

10 Q But it is really very difficult to - if not 

11 impossible to do one in less than t\10 years .:sn't that 

12 right? 

( 
13 A Well, yes, relatively, given the budget, peraonne .. 

\ 

14 and undivided time and attention of the local conunission - boair:d, 

15 it can be done in less time. 

16 Q B~t I believe the one in Madison has taken what -

17 roughly two l:'9ars? 

18 A Just about that - it will be two years in 

19 January. 

20 
Q But as a result of the planning which has been 

21 done, as I understand it, it• s your judgment the permanent 

22 zoning qrdiriance is a well considered zoning ordinance for 

23 Greene County? 

24 
A Yes, it reflects definitely the very fine studies 

25 
done by TJPD. And I think the perir.anent ordinance • I don •t !<now 
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the details of it. obviously is from a critical a1•illysis 

based on their· findings. My testimony is that· the interim 

ordinance should also have been based on more findings than 

it was. 

Q l~o turthe.r questions ~our lionor. 

cour,•1·: All right. Mr •. Parker. 

·PARKER; lie> questions. sil.·. 

COUR'l': All right. we 1 ll leave it there. Mr. Payne • 

I take it that you will be recalied at the election of 

counsel later .but as far as testimony today that concludes 

it. 

PARKER: :.ces sir• and if .Mr. i>ayne could be ·excused 

until ~~riday morning ••• 

COU".K'l': J.~ ll right• sir. 

PARKER: And then if the case does nut conclude on 

Friday, I will call hr. Payne •••• it may be a question of 

rebuttal •. 

COURT: I hope you will wind up your case before 

that time and - of course that 's up to you as to whether you 

will rest without him. l see no reason why - we will be able 

to stipulate or agree at thi.s time that yow:· case will remain 

open - it seems to me you all have covered .most of it - there 

may be something .that Mr. Payne can come back and add to 

rebuttal ••• 

PARY.ER : ·~es sir. 
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COUR'l'a That will be the appropriate place, if we 

get that far •••••• depending on how much evidence the 

3 County has • 

4 .PARKER: Well, if we end up the day fairly late on 
be 

s Thursday I would assume it would/no hardship on the Court 

6 or anyone else to take a portion Friday. 

COURT: All right, anything else before we adjo~n 

8 · for the day? 

9 DICKEY: ~our Honor the testimony from the stand of 

10 the. thr~e witnesses who have been not cross examined yet •••• 

11 COURT: · I understood they recognized to reappear 

12 here tomorrow •••• the witnesses who were called whose testimon 

13 was not compieted •••• Mr. Evans, Mr. Vivier, and Mr •••••• 

14 MUrphy ••• 

15 

16 

17 

18 

19 

20 

21 

22 

23 

DICKEY: Ml.'. Murphy sir was cross examined. 

.. COURT; All right, Mr. Murphy is not required ••• 

PARKER: BUt he - I think :.c may have - I can always 

get him back~ ••••• Your Honor, the - we have all these documen s 

and so £orth out in here ~· if the courthouse is 9oing to be 

locked ~onight, I wonder if we coti ld just •••••• 

COURT: Is there any reason why it couldn't be locke 

and ••••• ~ .all right s.i..r ·with the understanding then that 

everything may be left ln its place. The Sheriff will secure 

24 the courthouse and no other use will be made of it until we 

25 open tomorrow. morning. ca.n we start this case at 9: 30 tomorr 
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1 morning? 

-··· 

( 2 DICI<EY1 Yee sir. 

3 PARKER: No reason why not. 

4 RE:POR'l'ER: Judge Berry, we have a felony at 

5 9130. 

6 COURT: Oh that'.B r.i,.ght ••••••• the court will be 

7 
in session but w.:: won't be able. to start the case •••• 10 o'clock 

8 Will••••••••• 

9 SLAUGHTER: May it please the Court •••• 

10 
COURT: Mr. Payne, do you have a question? 

11 
PAYNE: . Only ·sir to let Your Honor know that I 

12 don't want to appear to have inconvenienced the Court by 

13 ·my absence tomor1:ow ••• 

14 
COURT: I was putti~ pressure on counsel, not you 

15 Mr. Payne. 

16 PAi'L'i'i:: · Thank you sir. 

17 
COURT: '..!.'hey are used to the Court putting pressure 

18 
on them and they understand what is involved. Thank you 

19 very much and you are excused •••• 

20 
PAYNE1 Yes sir. 

21 
COURT: We'll be ready to proceed with this case 

22 
at 10 o'clock tomo.rraw morning. Cou.rt will be in session 

23 with a criminal case at 9130. 

24 
SIAUGH'l.

1
ER: May it please the Court, one additional • 

matter. The docwnents that Mr. Pavne was usina antl moat ,...p 1-~~~~JL~~~~==--~~~'..___:~~~~~LA;.N:E:'S~C~OU~R~T:--;RE~P;O:R~TE~R~S.!!.!i!~~!..M~~~-ill~'-'--,~~-'--:-~-. 
25 
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the documentation over there are - were obtained, if the 

court will recall, from the Thoma• Jefferson Planning 

3 District Conunission. It·~ possible that some of our witnesse 

4 might w~nt to have access to that material tonight. I wonder 

5 . if that could remain in the custody of Mr. Abbott, Your Honor 

6 with the understanding that he. will bring it to Court ••• 

.7 COURT: Of cow:·se, it• s understo()d that ar.y of 

· s the exhibits are available to counsel tonight - Sheriff, 

9 if counsel need to get into the courthouse they have the 

10 authority to use any of these exhibits that have been 

11 in traduced ........... . 

160 

12 DIC1':EY: May it please the Court, some of these area t 

. 13 really exhibits - they are ••••• 

14 PARKER: I think they may becane exhibits •••• well, 

15 Mr. Abbott - t see no objection as long as they •••• 

16 CotJRT: Yes, they havenit. :been introduced into 

17 evidence, I see no reason.why coi.1nsel shouldn't have access 

18 te> them ••• 

19 PARKER a No sir, none at all. The only thing I 

20 was thinki.Dg is I would appreciate it if Mr. Abbott would put 

21 them back in about the same place, so we can find them, and 

22 ascertain which ones have been introduced into evidence and 

23 which 01)88 haven't. 

24 
COURT: All right~ he' 11 try to put them back in 

25 the general area - subject to that counsel ma 
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1 and use them between now and tomorrow. Court is adjourned 

2 until 9:30 in the morning and this case at 10 o'clock. 

3 

4 (Court is adjourned.} 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 December 4, 1975 

2 court convened at 101 SO A .M. 

3 

4 COURTa We"ll pick up ill the Matthews case •••• we'll 

5 proceed, I think we were at the stage where Mr. Payne• s 

6 testimony hacl been coneluded and. you may wan:t to 90 back 

7 to another witness 91: to continue on, Mr •. Parke.r ••• it•s 

s up to you. 

9 PAR.KER: I have another witnestl whose testimony 

10 was interrupted that I would like to take the stand first. 

11 COURi1 : All right. 

12 PAR.KER: If the Court please i was just talking to 

13 the court Reporter ·and Mr •. Payne is Unable 1;o be here today •• , 

14 ·I was hoping to 9et some of the testimony down in an informal 

15 way for purposes of phrasing questions on rebuttal. And it 

16 occurred to me that I might ask the Reporter to try to get 

17 some of .the testimony, not all of it, that we had today, 

18 taken dawn but she has indicated that that won·•t be convenien1 

19 

20 

21 

22 

23 

24 

25 

for them and I certainly un<lerstand that. I wonder if the 

co·11rt wi'll permit me to get my own tape recorder and she 

says she: can handle it so that I ••• 

c otm·r: Yea sir. I think that Is the appropriate 

way to do it. That frequently comes up and my awn. theory 

of court· reporting is that it• s for the purpose of appeal 

and for the record and not fnr f- ...... ""'''""nn ... .-fa -.-F .. -- _z: __ _ 
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1 day. I think if you want to use it that way you should have 

2 a separate recorder. 

3 PARKER: It will take me about five minutes to have 

4 it gotten •••• 

5 COURT: All right sir,, if you want to do that that 

6 will be fine. 

7 PARKER: Thank you sir ••••••••••. • •••••••••••• we 

8 are ready to proceed. 

9 COURT: All right •••• if you will have your first 

10 witness then come around. 

11 PARKER: Yes sir~ call Mr. Vivier please. 

12 

13 . CHARLES P. VIVIER, having been previously sworn 

14 was recalled and testified as follows: 

15 

16 DIRECT EXAMINATION 

17 · BY: Mr. Parker 
.. 

18 Q You are Mr. Vivier and were called as a witness 

19 yesterday? 

20 A That's ccrrect sir. 

21 Q Would.you state for me what is your occupation, 

22 Mr. Vivier? You. told us yesterday I believe. 

23 A I'm administrator of the Rapidan service Authorit' 

24 and I act in the capacity of general manager of that water 

25 utility •••• operat;on in Greene County. 
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1 Q What is your background in utilities? 

2 A I spent four years with the natural gas distribu-

3 tion company in Henry County, Virginia. Spent two years 

4 in the Divis ion Off ice of the Te le phone Company in - centered 

5 in Henry County and then I was with the outside plant enginee "'ing 

6 department which was involved in. burying cable - ca~le capaci~ies. 

7 Q How long have you been administrator of the 

8 · Rapidan Service Authority? 

9 A Almost two years, I started in March 1974. 

10 · Q What is your education so far as it relates 

11 to your preRent occupation? 

12 A W9ll, I've gone as far as about two years at 

( 13 the school of angineering, University of Virginia. 

14 Q As the man in charg~ ·of public water utilities 

15 for Gree.ne County are you familiar with the functional opera-

16 tion and economic aspects of this ••••• 

17 A Well, the functional operation of the system 

18 would require analysis of the location and uses of the 

19 facilities and to that extent I have - I am knowledgeable. 

20 And as far as the econ9ffiic aspects I handle or am aware of 

21 the revenue and. the expenses of the operation, so I have a 

22 working knowledge to that extent. 

23 O Do you have available to you resources that 

24 you used in your work? 

25 
A Yes; I have studies - pre liminarv studies of the 
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system, continuing studies that are made. and we also 

obtain consulting engineers and accountants to advise us. 

Q And are you privy to that advice? 

A Yes sir. 

Q Did you state earlier that you assisted the. 

Thomas Jefferson District - Thomas Jefferson Planning Dietrie~ 

·Commission in the preparation of the comprehensive plan? 

A Yes I did. 

Q To what extent? 

A Well, as far aG utilities. The water system 

utilities in the county. Some time after I started work, 

which had to be L~ March of 1974, I was approached by the 

Planning Commission and verified that the information that 

·they had prepared as far as the map o.f the utilities that 

went into this comprehensive plan. 

Q At that ti.me did you make any corrections on 

·~hat map? 

A Yes sir, as I recall they had omitted the loca-

tion of the water system west of the town of Stanardsville 

and they had omitted the location of the facilities that 

were existing south of Ruckersville. They were given the 

plans of the project, the FHA project, and ••• 

Q At that time? 

A No, I think it was prior to my starting work. 

165 

They were given the plans of the FHA project, but they did no: .. 
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1 lj.ave a knowledge of what water systems existed that were not 

2 shown on those plans. 

3 COURT: Well is the line south of Ruckersville one 

4 then that was addecl and not on the original plans, Mr. 

s Vivier?. 

6 A That• s correct. 

7 Q Do you have with you a set of· the plans ~ 

8 A Yes I do. 

9 Q .May I see that please sir? A map or folder 

10 there that would indicate the - where the location •••• 

11 A One from that area? 

12 Q YES sir. 

13 
DICKEY: I think part. one has already been admitted 

14 · into evidence, which we have •••• 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

. 25 

U This has some degree of detail •••• 

DICKEY11 All right. My memory Your Honor is that 

·all this he• s testified to yesterday - he .i,ntroduced maps 

showing the lines. 

COURT: Well, it may be stipulated ... the map, Mr. 

· Parker, without showing the basis for it, if you wish to 

do so. 

Q I was going to show the map •••••••••• do you 

have the original • • • • • • • • • • • • • • • • 

A Th~ copy of the project, number 6527 I believe, 

prepared by .R• };'Stuart· R-0ver and A .............. ~,,.~...... .,, ., _ _,, ·-. -- -LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE •. VIRGINIA 

.I ----

166 



1 I date• s on the cover. 

App. 309 

Vivier - Direct 

It 1 s a preliminary study of the water 

2 I system between Stahard!}ville and Ruckersviile, it• s called 

.3 

4 

5 

6 

7 

8 

9 

project number 6~;~27, c:c;d:.ed May 5, 1966, and was prepared 
I 
I 

' by R. Stuart Royer and Associates and this shows a 

l proposed water syst.en1 bt':.tween Ruckersville and Stanardsville. 

I 

I 

DICKEY: N1 • ..::_:;:.'J ... ~ctions. 

U If you ~.,1ill mark this please •••••••••• 

COURT: Y.:..;i,. :.;.1:G going to introduce the whole book or 

10 'just the whole plai:? 

11 Q The phtt ••• 

12 COUli.T: Wli~·· Lion• t you introdut:~ the copy? 

13 Q I notic:{~ Lha t the copy is not •••••• I would ask 

14 
1that we substitute ;;:; true copy almost irnmedic:tely because 

I 
15 :I not.ice that the c::•,)Y is o.!lly a port.ton of it and I don•t 

16 wish to be unfair tc the other side •••• 
i 

17 COURT: All right, it's understood then that the 
I 

18 copy may be substH::uted for the original ••• 

19 ! · Q Yes si.1~·. 
20 DICKEY: \·it; reserve the i: ight to object - the irre-

21 lievancy, unless ti!.i.3 is tied in ••• 
I . 

22 

23 

24 

25 

Q I 1 i'.i~ goin.0 to tie it in. 

DICKEY: ••• at this point. 

COURT: All 2:ight, we' 11 keep that in mind. 
I 

A1ll right, numbe:i: JO is admitted with the stipulation t'..h~t a 
! 
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copy will be sUbabituted and its relevance may yet be ques-

tioned, although it• s properly authenticated at this point. 

·. The plat was marked and received into evidence as 

Plaintiff's Exhibit Number 30. 

COURT: All right, that's adrnittecj, number 30. 

O I woul'.'l refer to the •••••••••••••••••••• copy ••• 

9 rather than the original •••• the original ••• any objection 

10 to that? 

11 
whole thing 

DICKEY: Only if this is the complete copy of the I 

12 because this doesn't show • . . . . 

13 COURT: As I recall his testimony yesterday the 

14 line going south on Ro~te 29, !.s the Lake Sapone property 

15 which is the Albemarle County line, basically, is it not 

16 Mr. vivd.el:'·? 

17 A I'm sorry, Your Honor •••• 

18 COURT: The line running south of Ruckersville to 

19 the Lake Sapone property which is to the Albemarle county 

20 line.? 

21 A That·• s correct, Your Honor. 

22 Q Mr. Vivi@r, does that map show the storage points 

23 for - proposed storage points at that time for the water in 

24 your system? 

25 A At this time these show proposed storage points, 
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1 at the date of this study, yes sir. 

2 Q Which of those points if any were selected? 

3 A They show a storage point at the intersection 

4 of Route 623, which is west of Route 609, the final storage 

5 point was actually very close to the intersection of Rou.te 

6 609. 

7 Q Would you put a mark on there ... an X please ••• 

8 about where the present storage point is? 

9 A I think that's approximately within three thousar. d 

10 feet from the proposed stora~~e ••• 

11 COURT: 623 is the Swift Run Route is it not? 

12 A I believe that's correct, Your Honor. It's 

13 the road near the Greene County Elementary School. 

14 Q 623 would have been the - yes sir ••• 

15 A That is the closest proposed point to the actual 

16 location. 

17 Q The actual location - I think the Court knows 

18 where it is ••• 

19 COURT: These numbers don't ring that much bell with 

20 the Court and if you speak of the road by the local reference 

21 I can understand it. I have a map here though, I can figure 

22 it out. 

23 Q Yes sir. Mr. Vivier, what portion of that is 

24 six inch and what portion is eight inch? 

25 A Everything east of the storage tank to RuckersvillA 

L_-------~----~--- ----
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and then north along Route 29, the treatment plant is 

an eight inch line. 

O And the balance of it is·six inch? 

·A For the most part, yes sir. 

0 Or less? 

A Qr less. 

170 

O Is - and that is the way it was in fact constructed-

the system was in fact constructed? 

A Oh, I'm sorry you may ask me - I may have mis-

understood your question. 'l'hey do not show a line fran Ruckeir:s-

ville to the treatment plant on this plat of plans. Now, 

the line that was actually put in was an eight inch fran 

Ruckersville to the treatment plant. 

O And other than that - what I'm saying is that -

my last question, which you answered stating what was eight 

inch line is the way in which it was in fact constructed, 

not necessarily the way it was proposed? 

A That's correct. 

0 Now, you testified earlier that your sources 

of supply from the mountain spring and the tre·atment plant 

cm U .s. 29 at the Rapidan River, how many additional ccmnec-

tions do yotJ anticipate being able to serve? 

A I estimate that we can serve an additional 

one thoU&and connections with our present plant. If the 

source of supply in the mountain system, and here again these 
LANE'S COURT REPORTERS 
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1 connections are throughout the system as it exists. If the 

2 source of supply from the mountains was improved, made more 

3 reliable, we might gain an additional 700 connections - we 

4 would be able to serve an additional 700 connections. And 

s if the treatment plant capacity wer·e doubled, which I understand 

6 it is going to be done with same internal modifications, 

7 it •s already designed to handle twice that load as far 

s as pumps right now - if that treatment plant capacity were 

9 doubled, I would say - we considerably believe we could 

10 probably add an additional 1200. 

11 Q That's over and above the other figures that 

12 you gave? 

13 A Each one is in addition to the one before. 

14 Q What is your estimate as to how many vacant 

15 lots in existing sub-divisions are adjacent to the water svstE m 

17 A Are you talking about vacant lots on the water 

18. system •••• othat can be served and are not receiving service? 

19 Q Yes sir. 

20 A I'd estimate approximately 250. 

21 Q Now from an economic standpoint is it in any 

22 way desirable for the authority to add new connections? 

23 A Yes sir, the authority is dependent upon the 

24 continuing additional connections, revenues, and useage 

L _ _;__ __ 2_s ll_ _ _:=r_:e:_::v_:e:-=n::..::u::..::e::..::s~t=h.=..a_:t=__:w_:_o:=_u=..l=..d_:.::__be=-=-:--:9~e=ne~r::-;-a~t~e~d;::b:y~t~h~o:..:s:...:e:___a__:d=-d.:..::i=-t=-=i=-o=-=n:.=-a_l=--c_o-=cn=n=e""""c_-~-·-
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1 tions. All the engineering studies that I have to refer to 

2 indicate that this is a point to be considered. In fact 

3 that's the way the system is to be financed. If - the 

4 alternative is to maintain the status quo and not add any 

s connections and if you did that you would have to make up 

6 the difference financing the proj,ct - you would have to make 

7 up the difference by raising the useage charges. Now such 

s would be undesirable from the standpoint of the customer 

9 and I think the county - the development of the county. 

10 We are very much dependent on additional connections. 

11 Q Is there a fee for connecting? 

12 A Yes sir, we call it an availability fee. 

13 Q And it is the - is that a one time fee? 

14 A That's correct. 

15 Q But it is the ava·11ability fee which creates -

16 which is figured into your income scheme? 

17 A That's correct. We uae that revenue, that 

18 availability revenue to make up the total revenue required to 

19 meet the operation and debt service. 

172 

20 

21 

Q Prom an operational standpoint is there any porti::>n 

of the water system more suitable for growth by the addition 

22 

23 

24 

25 

of connections? 

A Well, with the exception of some areas, the eight 

inch pipeline is more suitable for growth. Alcmg that pipe

line and in the vicinity of the pipeline ••••• 
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Q Why do you say that? 

A Well, any chart which would show the relative 

3 discharge capacity of standard pipe would indicate that it 

4 would take two six inch pipes to equal the discharge capacit~ 

5 of one eight inch pipe. Now this is particularly important 

6 when you consider fiber fl~. The ratio is two to one, 

7 eight inch over six inch. From the standpoint of service 

8 you would have less pressure fluctuations at ~he service 

9 connection to the main, because you wouldn't have a pressure 

173 

10 · problem, when you have high flows of demand either consumption 

11 or fire protection. 

12 Q You mentioned an exception for some areas 

13 along the eight inch line that you did not think would be 

14 
1 
suitable for growth, would you te 11 us what you meant by 

15 that? 

16 A Yes there are some portions of the eight inch 

· 17 . line - we 11, particularly those near the water plant that 

18 are under higher pressure. I would consider high pressure 

19 aamething o'Ver a hundred pounds, actually the presaures down 

20 near the plant are close to about 160 pounds. And there are 

21 a few areas along Route 33 on the eight inch line that are 

22 low pressure areas. ·A couple of areas that come to mind is 

23 in the vicinity of the storage tank, the elevated storage 

24 tank and in the vicinity of - what I think has been designatec 

25 as the Quinque cluster •••• 
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Q All right, sir. Now where you have high 

174 

2 pressure areas you are able are you not to reduce the pressw:e? 

3 With appropriate valves and so forth? 

4 DICJ(EY: This is leading him just a bit ••••• 

5 COURT 1 I think that if Mr. Vivier has any problem 

6 with it •••• 

7 A Yes you can put on a pressure reducing valve 

s and reduce the pressure. 

9 Q Can you do that - is there any way to up the 

10 pressure, there '·s no way to up the pressure is there? 

11 A Yes sir you can supplement your service with 

12 a pump. 

13 Q Another pwnp? 

14 A Yes sir. 

15 Q But when you do that would it depend in any way 

16 on the flow of water? 

17 A Yes, the flow of water through the pipes affects 

18 the pressure. 

19 Q What would be, Mr. Vivier, you've heard enough 

20 of this case to know where the location of Mr. Matthews r 

21 proposed sub-division is? 

22 A . Yes sir, I think I have. 

23 Q Is that in a desirable - let me ask you this, 

24 what would be the elevation and relative pressures in the 
of 

25 area/the property under consideration - for that property, th11t 
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1 Sub-division? 

2 

I Matthews• 

A Well, in relation to the storage tank, the elevated 

3 

4 

5 

I storage tank which the tank elevation is at 800, the ground 

·elevation is at 700 feet, now this is relative to the 

I exhibits that are here, thtl contour map. That - contour 

6 elevations of 700 feet would provide a static pressure of 

7 23 powids ••• 

8 

9 

10 

11 

12 

13 

14 

I 
I 

Q I think - where are you talking about now, Mr. 

Vivier? 

I A Well, at any contour elevation of 700 along the 

pipeline. In fact these occur at Quinque and at th~ base of 

lthe storage tank. Now in the vicinity of this particular 

property which is near Midway, I took a contour elevation of 

!670 feet off of the contour map and I believe that pressure 

15 comes out to be about 56 pounds. The difference between 800 land 

I 
16 1670. 

17 Q so at Quinque the static water pressure you are 
I 

18 ~aying is 23 pounds per square inch and ••• 

19 

I 
I 

20 700 feet. 

21 

A In the a~eas where the contour elevation is 

Q And at - the .Matthews•. level the static 

22 ~ater pressure would. be 56 times the weight? 

23 A Approximately - or greater because the rest 

24 of the property falls away fran that contour elevation. 

25 Q Does that make - does that put the Matthews• area 
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1 in the undeairable portions of the eight inch area ar in 

2 the desirable portiens of the eight inch area? 

3 A Well, I think - any time you can get a working 
or 

4 pressure of 40 pounds/greater it's desirable, and since that 

5 pressure would be 56 pounds it would be desirable from the 

6 standpoint of not only damestic_use but especially conunerciaJ 

7 use. You can get by with lower domestic use•, in fact the 

a minimum recommendation is about 20 pounds. But that kind of 

9 pressure is not sufficient to operate some commercial 

10 establishments. 

11 Q Thank you sir, answer Mr. Dickey's questions. 

12 

13 CROSS BXAMINATICti 

14 . BY: Mr. Dickey 

15 Q Mr. Vivier, you• re not an engineer I understand? 

16 A That' a correct. ,a:ir. 

17 · Q And you are testifying not here as an expert 

18 but as someone who has read these reports - you don't know 

19 . whether they are true or not? 

20 

21 Q. Well, you said that our engineers tell us this, d d 

22 

23 

24 

25 

you check any of your engineers figures on any of these 

figtarea you gave us? 

A Scxne correspond with my current studies and some 

are ob'V'ioua - f~ example this - ws sir ••• 
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Q All right, are you a policy making official of 

Rapidan Service Authority? 

A To some extent. 

Q I mean the authority to make policy or don't 

5 make policy? 

6 A Well, you are asking me if I was in a policy 

7 making position - I recommend policy, and in some cases 
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s as the administrator I can act for the authority and interpr• t 

9 their policy. 

10 Q Is it not the case that all matters of policy 

11 are laid down by them and published? 

12 A That which is published is laid by them •••• laid 

13 down by them. 

14 Q So, in other words all we have -when you gave 

15 your opinion of which are more desirable and various ways 

16 of expanding the system is your opinion? You do not speak 

17 for the Rapidan Service Authority on that policy do you? 

18 A Well, no sir, I didn't testify on the policy. 

19 I testified on the operational functional standpoint •••• for 

20 the system •• ~ 

21 Q I 'm only asking ••• 

22 COURT: I.et' him answer the question Mr. Dickey ••• 

23 go ahead. Don't cut him off. 

24 A Did you not ask me about the desirability of 

25 · a service area? 
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Q No I'm asking you if it is not the case that in 

so far aa your testimony is on policy, yeu do not speak 

for the Rapidan service Authority? 

A I 1m sorry, I think I can speak for the authority 

on policy. I don't make it, but I am involved in making 

that policy, and in policy determinations. I have a broad 

input as the general manager _for - such an affected position 

I don't see how I couldn't. 

Q So you state you do speak for· ·their policy? 

A Yell sir. 

Q And you make the policy? 

A I do not ••• 

COURT: He didn•t say he made it, Mr. Dickey. He 

said he can tell you what it is. 

Q All right, now on these developments is it the 

Rapidan Service Authority's policy then to install things 

for developers such as pumps, and reducer valves and interiox 

distributiQn systems or have the developer do that? 

A The developer does that. 

Q So whatever might be necessary in the way of 

different items on a given site the developer would provide them, 

th.at ia your policy? 

A on the site, that •s correct. 

Q So in fact if an area would bl9 desirable and -
it would merely mean that it was desirable in so far as how 
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1 much the developer would have to pay? It wouldn't make any 

2 difference to Rapidan Service Authority is that the case? 

3 A No sir. From an economic standpoint which is I 

. 4 think worthy of consideration, we have some areas where 

179 

5 development can occur which is not desirable for the authorit.y. 

6 For example anything south of Ruckersv ille is less desirable 

7 from an economic standpoint for the authority because those 

a connections we do not get the full benefit of those connec-

9 tion fees. We are sharing them to the extent of 50 percent 

10 with the developer that put in those lines south of Ruckers-

11 ·ville. So we - .that would be .... 

12 O That's not responsive ••• 

13 COURTS Well, I think it may be, Mr. Dickey. 

14 PARKER: I th ink it is Your Honor. 

15 COURT: Youcaked him what was - what's desirable. 

16 He's interpreting it under his interpretation - now if you 

17 \\'Elnt to rephrase the question you may do that. 

18 PARKER: I think he ougl1t to allow him to finish 

19 answering the question. 

20 COURT: Yes sir, go ahead, Mr. Vivier and finish 

21 your answer • 

22 A It is not desirable then from the standpoint 

23 of the authority to have connections south of Ruckersville, 

24 where we are losing half of that income and at the same time 

25 taking those connections· away from the capacity of the plant. 
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COOR.Tc Is that on a connection fee or ••• 

A on the connection fee. 

COtRT1 on a connection fee basis ••• they are 

charged ••• 

A I call them connection fees - the availability . 

fee. It has nothing to do with the useage. It's a one 

tim• distribution to the deve_loper. So those areas are 

less desirable - we'd like to see the growth Where we get 

all the connection fees. 

COtJRTs That's bis response then, he prefers an 

area where 100 percent of the connection fees will come 

to the authority ••• 

A That•s correct. 

COURT: Wherever that would fall. 

A Well, that would fall in general - any connectim: 

not made south of Ruckersville. 

COURT: All right, go ahead, Mr. Dickey. 

Q But that not getting 100 percent of the connectieh 

fees is something that has a time limit and will end at a 

certain sum of money, is that not correct? 

A That's correct. 

Q What is that time limit - what is that sum of 

money? 

A That time limit would end in 1983, approximately, 

and that sum of money - I'm guessin<:r now, I don't rem-..... ~-~ 
LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE. VIRGINIA 

180 



App. 323 

Vivier - cross 

1 1 the figures off-hand. I think it's app:oximately $70,000.00~ 

2 

3 

4 

I 
5 I 

I 

6 

7 

8 

9 

10 

· 11 

12 

13 

0 $70,000.00? 

A Well, $80,000.00 and the equivalent of the -

at current charges, it's about 200 connections. 

Q Are you certain of your answer sir ? 

A No sir, I'm not certain. 
be 

COURT: He said he would/estimating. 

A I •m not certain of the money. I can ••• 

O Could you get the information for me •••• all right, 

\ I would like to ask - you testified that there are 200 

lots, t1ndeveloped lots currently served by the Rapidan Servic•t 

I Authority lines? 

I 
A No sir, I testified that my estimate was about 

14 250. 

15 Q 250. Did you include the 55 lots of a sub-

16 divis.ion west of Stanardsville, you testified to earlier? 

17 A If you are referring to Locust Lane ••• 

18 Q I'm r.1ot. 

19 A I'm sorry - Ycu said west of Stanardsville? 

20 Q Yea. 

21 A Could you refresh me on what sub-division that 

22 

23 Q You don't know about such sub-division? 

24 A There are several sub-divisions, there's 
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25 1Quinque Forest, Mountain View, Locust Lane, Hord• s Sub-di vis ,.on, 
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55 lots - it corresponds exactly with Locust Lane. 

PARKER: Did you say west of Stanardsville 

3 or west of Ruckersville, Mr. Dickey? 

4 .DICKBYi ·. I said west of Stanardsville. 

5 A West of Stanardsville, I'm sorry. I'm not 

6 familiar with any sub-division west of Stanardsville,. 

182 

7 that has more than 20 lots t1'at can be eervec:I by a pipe line.~ •• 

a by our pipeline. 

9 Q In your estimate did you include the undevelope1! 

10 lots in Child• B Sub-division? 

11 A Yes. 

12 Q Little Bdge? 

13 A Well, I didn't resolve sir how many lots were 

14 there. 

15 Q Did you include the third section of Quinque 

16 Forest? 

17 A Well, if you listened to my testimony I said, 

18 vacant l(')tR which exist along the pipeline that is in exister ce 

19 now,. that can be served, adjacent to or across the street 

20 from those. In other words if - I• 11 give you a very good 

21 19xample, you take Spotswood Estates, the pipeline I think 

22 adjoins about 20 lots •••• or I say Quinque Porest •••• that 

23 section which is not even developed yet, and has no water 

24 system in it yet, was not taken into consideration. 

25 0 Did you take into account all 102 lots 4ft r-~aA ...... , •• 
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A No sir, the pipeline does not serve 102 lots 

3 right now. 

4 Q How many did you take into account? 

5 A I estimated about 20. 

6 Q 20 •••• is the number yoi.:1 took into account there 

7 to 9et this figure? 

8 A Right. 

9 Q How many did you take into account in Warmar 

10 Sub-division? 

11 A Warmar Sub-division, I c1on • t think adjoins 

12 the pipeline. There may be - there may be as many as ten 

13 lots, and these were taken into consideration. 

14 0 Greene Meadows? 

15 A Yes sir. 

16 Q How many did you take into account there? 

17 A There are approximately 15 to 20 lots adjoining 

18 the road 607 ~ ••••••••• 

19 Q In arriving at these figures you discounted 

20 '" any other lots besides the ones you've just mentioned •• 

21 A Discounted all lots that cannot be· hooked up 

22 to the ••• 

23 Q Today? 

24 A Today. 

25 Q All right, now, did you take into account anv 
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figure. for the undeveloped land along Route 33 at the cd>asis 

of say one house every 500 feet, whatever, that could be 

allowed by the zoning ordinance? 

A No, I •••• I said sub-divisions. 

Q Only? 

A only. 

Q You did not take into :account •••• 

A You've got about 10 - at least ten miles of 

pipeline along state roilds, you know, it's indeterminable 

about bow many lots there could be. 

Q You did not take that into consideration? 

A No sir, I did not. 

Q Now you said that you can expand - that you can 

allow for 1000 connections and additional 1200 if the plant 

capacity is doubled, is it your opinion - are you of the 

necessary experttse to know whether it can be doubled? 

A Yes sir. 

O Raw can it be doubled? 

A well,, in fact it has the capacity·of pumping 

out twice the daily designed •••• let me just;. break it down 

into some figures we can work with. 'l'he design capacity 

is 150 gallons a minute. We have - which canes out to 

approximately 200 thousand gallons per day. We have two 

pumps leaving the plan t but we only use one to reach that 

capacity, so we could double. the capacitv if we had +-ha 
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1 water at the pl.ant. we also have two pumps caning into 
same 

2 it serving the/way • The difference of - limitation of 

3 design capacity right nO'W is in the filter flow rate that 

4 we are licensed to operate at •••• filter flow rate a~d 

5 the clarifier flow rate. So with some internal mod if ica-

6 tions and I won• t use any technical terms, but changing 

7 filter media would allow us to h.ic::i::ease the' plant capacity. 

8 Adding some hardware into the clarifier would allow us to 

9 increase the capacity. We are licensed to operate at 

10 2 gallons per square minu~ s11't'face area of our filters righ ... 

11 now. And that comes out to approximately 150 gallons a 

12 minutCJ. 

13 COURT: Mr. Vivier with regard to the projectiais 

14 for the immediate future, after the installation was hooked 

15 up, how is it going, is it falling behind or ahead or stayi~w 

16 even with the projected users? 

17 A .It appears to be on schedule to some extent Your 

18 Honor, based on the projection in this study and in the 

19 a later study by M::irtin and Clifford. They projected for tho 

20 year - they projected for near this year approximately 500 

21 connections and we have approximately 500 connections. 

22 COURT: All right, go ahead, Mr. Dickey. 

Q Just one flttther question. You testified from 

24 the engineering report - this 1966 report is a plan totally 

25 different from the Rapidan Service Authoritv is it not? 
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1 In that it calls for a different sour~' .~f water• different 

2 

3 

4 

5 

6 

7 

quantities of water? 

A Oh yes sir, it doesn't even indicate the 

source. The source that was built. 

O This was for something called the Stanardsville

Ruckersville water Authoz1ty7 

A No sir. It says just Stanardsville-Ruckersville 

8 water study, in other w0rds they projected the need for 

9 a study for water ••• here's the title r.ight here. They 

L86 

10 projected a need for the study of water between Stanardavill1• 

11 and Ruckersville along Route 33 and in some areas in the 

i2 vicinity of Route 33 and 29. They show storage tanks 

13 along Route 33 and one adjacent or very nearly so to the 

14 property in question. 

15 Q What does that say? 

16 A ! •m sorry, Stanardsville-Ruckersville water 

17 Authority distribution trunk. 

18 Q Thank you. Now, in the course of your work 

19 with the Rapidan Service Authority you have worked with -

20 and have testified today engineering reports ••• have you: 

21 ever found any of these to be inaccu:cate? 

22 A We.11, revenue ·projections or operating expenses 

23 were .under-estimated • 

24 Q Would it.be fa,ir to say fran your position 

25 as a~inistrat.or that. there ·were out and out omissions of a 
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1 very serious nature in at least one engineering report 

2 that you have worked with - that that has hap·pened? 

3 A Hell, if you can refresh my memor}' I'd give you 

4 a judgment on that? 

5 Q The omission of any administrative costs and 

6 inclusion i.n connection (inaudi.ble) 

7 with no mention 'what~-'oc:wer that it might cost 

8 money to mak:;1 the connections:' 

9 A I can say that the administrative c!>sts 

10 for the position of an administrator appeared to be 

11 not included, and as to th~ net profit frc:xn a connection 

12 the report didn't include whether or not it was a net figure 

13 or a· gross connection fee. 

14 Q All right, and these are the same reports that 

15 you have been using as the basis of your testimony today is 

16 that correct? These and other reports from the same firm? 

17 A We 11, I've used these reports and a lot of 

18 my own studies. 

19 Q Thank you. 

20 

21 REDIRECT EXAMINATION 

22 BY: Mr. Parker 

23 Q Mr. Vivier, how long have these studies been 

24 available? 

25 A Well, you take the date of the studies and deter·• 
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1 mine how long its been available ••• 

2 Q The date of that study you mentioned - h~ long 

3 has that one - what•s the date on that study? 

4 A we 11, I have another one here. dated May 1969, 

5 · preliminary report for the ltannrdsville-Ruckersville 

6 area water project, prepared by Martin and Clifford Associat•s. 

. 7 There• s been severftl others but - to my knowledge no studies 

8 have been made except by myself prior to - after-I would 

9 say after 1972, because at that time all construction was 

10 underway and there were no further studies made• ••• except b11 

11 myself. 

12 Q May I see the road map Your Honor? was one 

13 of the purposes of this pipeline to - as it was initially 

14 envisioned and finally constl.·ucted to join a link, a water 

15 link to the tOllm of Stanardsville? 

16 A The town of Stanardsville had a system. 

17 The studies always pointed t..:> a link to what they called the 

18 town of Ruckersville, the Ruckersville are•. That is what 

19 was always shown in most studies, a link to the town of· 

20 Ruckeraville. 

21 0 In fact on that exhibit that was put in there, 

22 it actually usea the word Town of Ruckersville, doesn•t it? 

23 A Right. rather highly inaccurately I guess. 

24 Q Is the route that was taken to construct the 

25 line between Rttckersville and Stanardsville or between the 
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1 source of water and Stanardsville t.he most direct route? 
I 

2 You might want to look at this map. 
I 

3 
j 

A ~10, t.hP. most dire ct route from the plant to 

4 I S tanardsv il le is along Rcmte 609. 609 intersects Route 29 

5 I just south of the plant and then 609 intersects Route 33 

6 I east of the intersection of Route 62'3 ••• 

7 Q Where t.he storage ari:>.n ••• 
I 

8 A Well, the storage area ••• 
I 

9 I 0 Propo~ec storage area was? 

10 I A That's correct. 

11 I Q That's the Old Freder i.cksburg Road, I take it? 

12 I A You know more about that than I do. 

13 COUR.T: Yes sir .•. ·· 
I 

14 ' A I've only lived here two years. 

15 ! 
COURT: It's rec ogn .ized by the Court as being 

16 I the Old Fredericksburg Road. 

17 I Q Could the Court ~·~efresh my memory Your Honor ' 

18 
1 as what Cl1estlon the Court asked last of thi.s witness? I 

19 I've forgotten. 
I 
j 

20 COURT: The question I had of him was whether the 
I 

21 projected rew~nues a na number of users as the engineers pro-

22 ljected it was above or be law what the actual users •••• 

23 I 0 I recall that question I think •••• 

24 
! COURT: He said the:l were pretty much on schedule 

25 with the projeC'!t ions. 
i 
i 
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1 Q Yes sir. 

2 A I believe the court asked me as far as the 

3 number of customers, it did not mention revenue. 

4 Q I was gQing to ask about the revenufts. · Are 

5 the revenues on schedule with projections? 

6 A well, I really hav~n 't given too much study to 

7 that. 

8 Q All right, lat me ask ycu this. In the studies 

9 that were made concerning the ••••• 

10 A I could answer it in this way, the feee are 

11 relative· to what were proposed. So if we are collecting 

12 the fees arid we are qetting the customers at the same fees 

13 they proposed, I guess th• revenues as far as fees go -

14 collection fees are on schedule. 

15 Q But the availability fees - did the study propos• 

16 that you would have to give away part of your availability 

17 feesin order to have anything to make it? 

18 

19 

20 

21 

22 

23 sir. 

24 

25 

A No Elir.. 

Q That's a11. 

COURT: All right, any other questions Mr. Dickey? 

DICKEY: No, none, Your H<:'nor. 

COtJRT: All right, Mr. Vivier you may stand aside, 
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i GEORGE EVANS, having been previously sworn, was recallec 

2 and testified as followsa 

3 

4 DIRECT EXAMINATION 

s BY: Mr. Parker 

6 Q As the Court remembers we got started a little later 

7 this morning than anticipa.tt::d, can the Court advise me what 

8 time it proposec ta take a ••• 

9 COURT: we' 11 take our lunch break some time around 

10 12:30 or 12:45, Mr. Parker, it's 10 minutes of 12 now • 

11 . Q Thank you, sir. 

12 DICKEY: Your Honor, I would say that we didn't ask 

13 to have Mr. Vivier excused, we may wish to recall him •••• as 

14 part of our case. 

COURT: Mr. V1';!.er I' 11 ask that you be available 

16i on telephone call then. 
i 

Ii 

i8 
! 

19 

VIVIER: All right •••• 

COURT: All right, sir, fir.e. 

Q Mr. Evans when we had your testimony yesterday 

20 it wasn't desirable from my point of view to interrupt you but 

21 there was no h'!lp for it. You wer~ describin9 the county and is 

22 what you found in your land use st~dy that you did the resultant 

23 map, plaj,ntiff •s oxhibit 19? 

24 A Yes. 

25 O And we had covered. I believe most of the area north of 
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Route 33 in the county, particularly in the western part ••• 

and coming back from west to east, the area along Route 33 

up to Ruckersville, and the area centered around Ruckersville. i 

I would ask you if you would please sir to continue in the 

manner that we were continuing yesterday with respect to 

from Ruckersville in the a:.cea ··of Ruckersville to the Rapidan 

River, and also to cover in that respect any areas west of 

Route 33, north of Route 33 which we have not yet covered. 

Will.you do that for us in the same fashion? That•s the area 

that I'm talking about. 

A All right •••••••• 

DICKEY: ~ have to leave, Your Honor •••• 

COURT: All right, Mr. Slaughter will stand in for 

you. 

Q Did Mi'. Dick~y wish to wait? 

COURT: No sir, he's just informed the Court where he 

was going and Mr. Slaughter is going to be acting ... so you needr. 't 

interrupt,Mr~ Parker. 

A It •·s in four quads, shall I list them? 

COURT: If you would by number •••• the area that he's 

asked for, that is north of 29 or west of 29 and north of 33, 

I guess. 

A It will be the ,Rochelle qa:\ exhibit number 12. 

Barboursville quad exhibit nurnber 16. Earleysville quad exhibit 

number 15. Stanardsville quad exhibit number 13. 
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1 Q Please proceed for us if you will with some area 

2 of that that you can identify one quad •••• 

3 A All right •••• ~ ••• starting with Rucke:c·sville, going 

4 on Route 33 east of the Orange County line and looking to the 

5 nQI'th to the top of the map where into Rochelle. I believe 

6 we described the Rochelle ,nap totally yesterday - yes sir ••• 

7 Q Yes sir we did - right in this ••• 

8 -A Right. Now, did you want to specify again exactly ••• 

9 0 Let's see if we can - I can get you to ~escribe 

10 the area running down Route 29. on both sides there, fran 

11 Ruckersville to Route ••• if I can find the name on heze ••• some 

12 Run •••••• it crosses ••• 

13 A White Run? 

14 Q I believe so, yes sir - White Run. 

15 COURT: We 're going north on 29 from Ruckersville? 

16 Q Yes sir. 

17 COURT: All right. 

18 Q White Run to the - to where it crosses Route 609, a~d 

19 609 I think you've already described - make a convenient boundary 

. 20 to the orange County lint! and f+om the orange Cl'unty line to 

21 Route 33 and Route 33 to Ruckersville? 

22 A Okay, Route 29 north o~ Ruckersville, topographicallf 

23 speaking this whole area to the best of my knowledge, best of 

24 my recollsction is gently rolling terrain, and bisected with 

25 numerous small streams. Quite a bit of clearing, sane farming 
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1 activity to the northeast of Ruckersville, close to the Orange 

( 2 County line - the area is rather heavily forested. As you 

3 proceed north along Route 29 there is s·ome conv:nercial developme1 t 

4 to the east for abQut a distance of about a hnlf mile or so. 

5 On the west it's rolling land, but f>artly cleared. As you get 

6 beyond the - I beli~v'9 it's an Exxon truck stop, you get beyond 

7 that, the land becomes not steep, but there seems to be a 

8 rather noticeable rise, verticle rise to the east of the hi9hwa~, 

9 but to the left is th~ flood plain of White Run. It •:s very flat 

10 and appears very fertile. Very sparsely settled on either side 

11 of the highway. That's basically the characteristics of 

12 that particular area. It's more or less an extension of what 

13 we described in the Rochel le quad. 

14 0 All right. How many ••• 

15 A Would you like me to go ahead and finish the other 

16 sections? 0£ that area you •••• 

17 0 · What is the l·ange of e l~va tion ir.a that particular 

18 area? 

19 A It appears an~iwhere from 540 feet to perhaps 600. 

20 It• s very unifor&n rolling type terrain with very intermittent 

21 streams forming small valleys. There's not much of a distinctio11. 

22 
Q I already had you describe the commercial use did I 

23 not yesterday in that particular area? 

24 
A Within a half mile radius of ••••• and that would 

25 include the area north. 

LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 



App. 337 

Evans - Direct 195 

1 Q Is this map - it bears the date 1973, has this 

2 be.en •••• 

3 A I'm sorry, where does it bear the date? 

4 Q. Here. 

5 A That is the year the base map itself was ••••• land 

6 use was completed the middle of '74 ••• 

7 Q Right ••• that was your testimony yesterday? 

8 A Yes six. 

9 Q And that's the land use that we see on here now? 

10 A Yes sir. 

11 Q All ri~ht, sir. Let me get you now to describe 

12 the aroa bounded in the southeast part of the county by Routes 

13 29 and 33? I'm asking you to describe the area as your study 

14 •hawed it. It will be things that are there now that may not 

15 have been there then. 

16 A Yes sir. South of Ruckersville and to the east of 

17 Route 29 it's - once again it's fairly - it's pretty much a 

18 continuat.ton of what I've just de sex ibed for you in - north 

19 of 33. This is all part of the piedmont province and it appears 

20 to be gently rolling. There is. a ra·ther sha~ply defined flood 

21 plain in the vicinity of Preddy's Creek, almost at the Orange 

22 . County. line. .In fact the creek itself tends to create more 

23 contrast or more Dharper definition of topography than any creek 

24 north of 33. This area is hea'7ily woode<l, to the best of my 

25 recollection there arC,11 few farms except along Route 33 going east. 
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1 There are a number of farms off of that highway. Along Route 

2 616, some land has been cleared, but this appears mostly rural 

196 

3 residential,· that is the people live in a rural type environ.men , 

4 large lots, but they don't appear to farm to any extent. 

5 There is a sizeable lake just off of Route 677. It is - it's 

6 I would say it's - -the topography is more hilly than it is to 

7 the north of Route 33. 

8 Q What uses did you find in that area? 

9 A Once again you want me to give you a count? 

10 Q Yes ~ they might want you to break it down for 

11 us. 

12 A Should this include the residential ••• 

13 Q Yes si't·. 

14 A Do you want the things that I have incorporated 

15 together •.•..• 

16 Q Yes sir. 

17 A I counted 175 d\·Jsll!.ng units, 52 of which are 

18 mobile homes, eight of which are duplexes, 10 of which are vaca t. 

19 OM church, one utility, I believe it was an electric sub-

20 station - power sub•station, and fi"le commercial uses. 

21 Q: Five uses are commercial ustis of what? 

22 A Thone five commercial uses - I will have to give 

23 you an educat:ed guess.;. ••••••• commercially there's a store ••• 

24 Q Th.at 's. a plant in other words? 

25 A,· Yes sir:· There·are-Jtwo motor courts and .••••.. 
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Q That would be Powell Brothers Garage ••••• 

A Yes. 

Q There are two motels that you described - they are Ctf 

the Sheraton,-variety ·or the old Route 1 variety? 
' ··;':' ~.:~li'!"•., 

A The old Route 1 variety. 

Q All right, sir •. I would - I meant by the old Route 

8 l variety, I suppose I woul~ say mama and papa •••• 

9 A Meetly motor court. 

10 .. 0 Old motor courts? 

n A Yes. 

12 Q You would concur that that's what we both mean? 

13 A Yes sir. 

14 Q NOW sir· the elevation in ·that area is very c lo•• 

15 to the elevation you deo"..'.:ribed ••• 

16 A Yes sir •••••• it'£ just a bit more marked. 

17 Q Taking another area to describe, leavin9 out if 

18 you will Route 33 that has been described, would it be ccnvenier.t 

19 for you to describe the area from Route 633, I think that's 

20 Maupin's Store.~ •••• to •••• 633 following to Route 629, 629 to 

21 Oil Creek and Oil Creek to the confluence of Quarter creek, I 

22 believe, and down to the county line and from the county line 

23 to Route 20 and then to Route 29 and Route 29 to - again Route 
radius 

24 29 Co the half mile/of Ruckersville, and around the half mile 

25 radius and down Route 33 to Route 632, excluding what you ''ve 
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1 mentioned on Route .632, and then the half mile/of Ruckersville? 

2 A couple of questions I didn't ask you about the two preceding 

3 areas - while you are picking those up I'd appreciate it if 

4 you would .- ·I did n.ot ask. you about ar.::i• sub-divisions in 

5 the two preceding areas at that tirr.,~? 

6 A okay. There a:r.e quite a f.ew. ~ •• 

7 Q Are they li!.>tr;id i,r, the coc:.i::nents that you ••• 

8 A Yes sir. 

9 Q ••• filed .••.• i1i 1:lltr recor~e o-e the case? 

10 A Yes s.:.r. 

11 Q I will not ask you the question - but there are 

12 several? 

13 A Yes sir. 

14 Q can .:1ou tell us which ones they were and then we 

15 will 90 from there? 

16 A Well, I can refer to the •••••••••• 

17 Q Did you te.2.1 us ear.lier when that sub-division map 

18 was prepared? 

19 A, I lX': lieve it \las pre pared in. May of 1974. 

20 Q 'l'hauk you sir. 

21 A In the area.north of 33 and cast of 29 there was 

22 a Monticello Homebuilders 1~ub-division. In the area eaf't o.f 

23 29, north-of the county ljne, to 33, warmar, Greene Meadows, 

24 Greenemarle - that's pa.rt nf J and P ~states, that's not platted 

25 and still isn't to my kr1owledge. I'll go ahead and give you the 
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1 sub-divisions in this section ••• ;. ••• 

2 O Yes sir, while you are doing it why don• t you give 

3 us the names of the· sub-divisions in the next section? 

4 A Let's see we camu dawn 629 was it? 

5 Q Yes sir. 

6 A o~:.ay, the area that I raff!r to next is - the sub-

7 divisions include 'four •.•• 

·s Q Would ytl'\l describe on Route 33? 

9 A All right, Westwood, Enderly Acres, Greenelea, 

10 Powell, and Swift Run Estates. 

11 Q All righ~.:. I'm going to ask you to look atthe 

12 data as to tha prece<lir19 sub:..divisions and give me the sub-

13 divisions which are in this area, gCJing dawn to about the count;• 

14 line to Route 29 and 33 on the southeast part of the county 

15 .and can you tell ~ the range of lot sizes? 

16 A It goes from one half acre to jtAst over an acre. 

17 warmar from one acre to almost one half acre. Greenemarle, 

18 quarter of an acre. I.P.ke Sapoue one half to three tenths of an 

19 acre. 

20 Q And ~hile you are at it·would you 90 ahead and give 

21 us the same information as to ones that are in the subsequent ••• 

22 A Yes sir •••••••• westwo,d half acre. Enderly acres, 

~- half acre. Greenalea half acre to three quarters of an acre. 

24 Powell Sub-division, three quarters of an acre to an acre. 

~ Swift R~n, three acreR. 
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1 Q Would you go ahead and describe for us please 

I 2 then the uses that you found in the areas that I have described~ 
I 

3 A You want tne usee now? 

4 Q ·yes sir. 

5 A I h:".\Ven • t g b1er, you any type of phys iographic: 

6 description dn you want •••• 

7 Q P.hysi.ogrophic descri?tton is what I mean, I beg 

8 your pardon. 

9 A Well, thi~ entire !12lrt of the county has very little 

10 to differentiate this - the i:?astern prtrt of the county. It's 

11 rolling, there'R l~s.r land in forest, than there is let's 

12 say on the east side. There appeared to be a number of poultry 

13 farms, in fact ther~ wa$ a very large poultry farm near 743 

14 and on 617. The whole area is ~issected by a number of valleys 

15 with permanent creeks, j?~rmanent: t\?ci.terways. It's just 9enera11:1r 

16 rolling land, there's really not."ling to distinguish it from 

17 what I've already told you. 

18 Q What is the max.ir.n.1M and minimum or approximate 

19 elevation? 

20 A Tbe maximum I would say would he slightly over 

21 600 feet. Mirt.imurn 500. perhaps a bit less. 

22 Q Now, I think you may have a!re~.dy testified to the 

23 fact that .Route 33 from Ruckersvllle to Stanardsville and even 

24 thereaf•er almost, up to the top of the rr.c~nta ins, virtually 

25 splits the water~hed between - rnns right on the crest of the 
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1 , watershed, ,Bietween the Jame• River watershed to the Rivanna ., 

2! 
I 

River and what i• the RllP&h•nQOCk River watershed to the 
i 

3 
I 

Rapidan River? 

4 A Yes sir, right. 

s Q So the - going back to this •••• the natural drainage 

6 in the districts that we are now describing south of Route 

7 33 is to the James River basin? 

8 A Right, and into the Rivanna and hence to the James. 

9 Q And the water which is being taken or which 

10 you heard described this morning ••• 

11 A. Yes. 

12 Q FrC>Dl the Rapidan system so far aa it goes south of 

13 Ruc:kersville, the natural drainage away from that water that 

14 was used would be into the James River basin? 

15 A Hopefully yes. 

16 Q I might digress at this point and ask you specifica ly 

17 though ·certainly it is on the map, the Matthew••. property, 

18 you know where that ••• 

19 · ... A Yes. 

20 Q Thatwould drain into which basin? 

21 A Into the_ Rapidan-Rivanna. 

22 Q All right, sir, go ahead now and continue yoU1' 

23 description of that area? 

. 24 A That area. I counted 120 single family, 50 of which 

25 are mobile homes, 11 of which are vacant. om multi-family unit •• 
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Two churches, one wholesale establishment and one commercial. 

Q What was the commercial est•blisbment? 

A I believe that was another mote J.. I think you 

will see it. red with a four ••••••• and I believe that makes 

reference to four separate structures in the motel, if I recal 

·correctly. 

Q Again it is which variety of motels? 

A It's the old tourist court variety. 

Q You will note sir that the area that was just 

described had an eastern boundary, taking that eastern boundary 

to Route 33 - ex~luding again Route 33, and going down to the 

Route 622 ••••• • ••••• this •••• going .up Route 33 but not includi~J 

it for the purposes I've stated, you've already given us ••••• 

to Route 622, following Route 622 to Route 624, Route 624 to 

Route 604 and 604 ••••• Route 604 to ••••• fram the county line 

on - Walnut creek ..... to Quarter Creek to the waters of oil 

creek. waters of Oil Creek to Route 629, Route 629 to Route 

633, 633 to ••••• 633 to Route 33 ••••••• and up Route 33 and 

excluding Route 33 to Route 810. 

A All right. 

Q And Route 810 to Route. 633 again, and Route 633 to 

Route 603 ••• 

A Yea. 

Q And Route 603 to Route ••••• to the county line? 

A ·\\ts air, so you tre going from Quarter creek to Routo 
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1 633? 

2 Q No sir. with the - from Quarter Creek here to •••• 

3 to the waters of walnut craek ••••••••• going up Route 629 to 

4 Route 633 ••• 

5 A I see •• 

6 Q To Pri"ddy's creek, to 810 •••••• to 633 and to 603 

7 and 603 to the county line and the county 11- back to 

8 where we began. Now if you can follow tho•~ routes. 

9 It• a a very large area and I• 11 ask you to be as detailed as 

10 you can and explain that please? 

11 A Stanardsville quad, exhibits 15., fte~,: union . 

12 exhibit number 14 •••.••• for the sake of ease in handling these 

13 maps I will run along the aeuthern border of the county if that's 

14 all right? The lead tends to become more rugged topographicall.r 

15 .as you extend west fre 629. Flood plaine became - the streams 

16 SWlft Run and Quarter Creek are siaeable. a fairly large flood 

17 plain. I do recall a number of cattle farms iii these cleared 

18 areas near the valleys. the valley walls of these flood plains. 

19 It •a - the area is fairly remote. most of the roads that go J.nto 

20 it are private roads. many of which are closed. Going west 

21 across '04 the land becomes steeper and by the time you reach 

22 810 you start getting outlays like the Blue Ridge Mountains. 

23 In particular Bingham's Mountain • 

. 24 Q Thank you. 

25 A To the .north of that 9eneral vicinity the land tende 
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let's put· it this way, to the north and to the east the 

land tends to once again fall into the general category of 

3 Piedmont, rolling with sizeable creeks, Stanardsville Run, 

4 dissecting. A number of those er-eks, Stanardsville Run and 

s I believe it •s Blue Run have been damned to form a lake and ••• 

6 Q Greene Mountain Lake? 

7 A Greene Mountain Lake, and further down Blue Run 

s has been damne:f again to form I believe it •s Mountain View 

9 Lake. In other words the area immediately to the south of 

04 

10 · Stanardsville is ccaparatively clear of forests;as I recall the e's 

11 quite a bit of land which is just open. I can't recall - just 

12 really put. it in any ~ype of agricultural use. There it just 

13 seems to be in broomstraw, that type of thing. The streams 

14 have been channelized to some extent in this area. A number of 

15 second home sub-divisims or recreation sub-divisions have been 
. 

16 built. I think Quarter creek has been dam:nErl for a lake at 

17 one of the sub-divisions, I can't recall the name of it. Wildwo 

18 va.lley, samething like that ••••• Wildwood valley, and then south 

19 .of that the creek is proposed to be danure:I again for Twin Lakes. 

20 At the time of the survey this wasn't done. I would say that 

21 this part .of the county is probably the most noticeable as far 

22 as development in that so much of the land has been ,cut through 

23 for the purpose of running roads into these fairly large sub-

24 diviaicma~ 

25 
· Q can you give me the same figures that ou did bafor 
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1 on the sub-divisions? 

2 A Yes sir. Okay in this - Little Bdge Sub-division 

3 the number of lots, or just av4ra9e size? 

4 Q The range of lot size? 

5 A Runs about a third of an acre. Holmes Run 

6 quarter of an acre. 

7 Q Holmes Run is just outside of the town of 

8 Stanardsville? 

9 A Yes sir. Greene Mountain Lake one half to one and 

10 two tenths of an acre. WildwOOd valley an acre to almost 

11 fe>Ur acres. 'l'Win Lakes seven tenths of an acre to just over 

12 one and a half acres. Mountain View Lake one to eight acres. 

13 Mountain View Farm half acre. Riverdale three to four acres. 

14 Q would you give me the maximwn, minimwn elevatians 

15 iz!l that area? 

16 A Sir? 

17 Q Would you give the maximum elevations? 

18 A Minimum would be something less than 500 feet ••••• 

19 400 to 500. Maximum would be just over 1300 feet. 

20 Q The uses in that area? 

21 A The uses. 

Q Yes sir. Go ahead, the uses are on the map, maybe 

~ you can just tell us which ones are commercial and •••• 

24 A There are 3 commercial uses. Four public uses, 

25 four public or semi-public and - gas plant •••••• I 
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1 Q You've already described the Columbia Gas Plant, 

( 2 
" 

would you describe the other commercial uses? Public uses 

3 and semi-public. 

4 A · I can't recall those, I believe they were general 

5 atorea and gas pwnps, that's the only thing that comes to my 

6 mind in that part of the county. 

7 Q What would the public and semi-public uses be? 

8 A They are mostly churches, well, three of them are 

9 churches. There•s one that shows a public use ••••••• 

10 
Q Put a Y there please sir? All right, at 633 and ••• 

11 A Oh, I think that • s the power tower. 

12 Q Power tower •••••••• 

13 A . There's also a strip mining operation in this area. i-. 

14 Q What is mined? 

15 
A Quartz •••• quartz crushed and used in building •••• 

16 
Q was that there when you made your ••• 

17 A That waa there when I was doing my study, yes sir. 

18 
Q All right, sir. Thank you. Your Honor,_ it's 

19 that hour ••••••••••• if the Court wishes to take lunch hour ••• 

20 
COURT: Yes, I'm going to ask Mr. Evans a couple of 

21 
questions though for my awn guidance aa we go through the rest 

22 
of this. Obviously a lot of detail is escaping me as far as 

23 
the significance of it, and I dontt want to miss practically tho 

24 
main point. I'll ask these questions and see if Mr. Evans 

25 
can answer them gen.rally and wet 11 take our lunch break. r ma.11• 
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1 note of some of them as we went along. See if we can tie 

2 some of this detail work together.· 

3 

4 Questions by the court 

5 Q Mr. Evans, how familiar are you with Piedmont, 

6 Virginia generallyi 

7 A Well, like I haven't done land use surveys for 

s Piedmont County, but I am familiar with those counties that 

9 lie generally within the province and l have traveled through 

10 them. 

11 Q Would you say there's any significant difference 

12 in Greene County as opposed to Piedmont Virginia Counties in 

13 this area? Albemarle, Madison~ Culpeper? 

14 PARKER: Your Honor I don• t have any objection to thiE 

15 line of questioning, but I take it Mr. Evans is becoming the 

16 court• s witness on these points? 

17 Q Yes sir. Obviously he's had a lot to do with 

18 this zoning, otherwise I don• t see what his testimony has to 

19 do here and the question that has to be decided is whether some-

20 body has been arbitrary and capricious ••••• I take it that's 

21 what direction you are headed in, if you are not I wish you would 

22 tell me. Because.this would be of more assistance to the 

23 Supreme court than it is to this Court in deciding this case. 

24 PARJ<ER: What I've been trying to get from Mr. Evans 

25 Your Honor is his •• •. 
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Q Well, you tell me what the purpose is Mr. Parker, 

please. 

PARKER: Yes sir, what I've been trying to get 

from Mr. Evans is his description of the county - his study 

of the county as to get as perfect a description of record 

as we can of the county. My purp9se being to show that the 

county is - my purpose being to show that the county contains 

numerous uses which are not taken account of by the interim 

zoning ordinance. And it contains considerably diverse 

physiology, which is not taken into account - all of the 

was placed in one zone, that's my purpose. 

Q I don't think anybody would disagree with you ther • 

What 1 a the need for going into all this minute detail? Why 

couldn't you do it generally without going up each stream and 

tributary, and each road and each segment of the county? can 

we approach this fran a general standpoint that there •s a 

large variation in elevation, there• s a lillrge variation in. 

useage? 'l'his county is just lik• any other piedmont county it 

goes from 3 to 5 hundred feet elevation to 2 thousand to 3 

thousand foot elevation ••• · 

PARKER: I know that a lot of those matters are 

mattera which this judge and this court can ••• 

Q Yol\ could ask this witness generally. He• s prepare 

to answer. Rot pursue it in the worm's eye view, that's what I'm 

asking - what •s the worm's e ot to do with this cas ? 
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1 It seems to me that the court has to decide on the basis 

2 of whether the zoning authority in the exercise of its authority 

3 ~cted arbitrarily. 

4 PARKER: That's one of the questions in this case, siJ~. 

5 Jt have no objection t.o the question that the Court asked. I -

6 nty sole purpose in stating what I did state was to suggest that 

7 this might be - that it might we 11 be e lie ited from Mr. Evans 

8 in his testimony for the county ••• 

9 Q Well, I don't know what the purpose of his testimary 

10 i:s at this stage, is it: for the enlightenment of the Court or 

11 t10 build the record, Mr. Parker? 

12 PARKER: Both. 

13 Q Because I certainly fail to see what the purpose 

14 o;f it is here. Unless we can couch it in general terms. 

15 I' 11 take that· then as need to fill the record, but I want Mr. 

16 Evans to answer this question if he can with regard to any 

17 significant difference in this county than any other county? 

18 Lying along the Blue Ridge Mountains in which 29 is involved, 

19 UcS. Highway 29, fran Albemarle to Culpeper? 

20 A Basically most of the - well, the counties that 

21 lie to the east of the Blue Ridge are generally included in 

22 what's known as the Piedmont physiographic province, and Greene 

23 county is more or less similar to Madison and Albemarle, to the 
forms. 

24 north and the south, in so far as . its landl In others words, 

25 along its western borders, it is in the Blue Ridge province and 
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it is - it •s characterized with very steep slopes and very 

high mountain peaks,. with outlayers of ..; that tend to shoot 

out into the Piedmont. 

Q · Now, wh.at influence generally does elevation have 

in zoning? 

PARRER: This is the kind of question that I haven't 

7 aaked. this gentleman, sir. 

s Q . I am a$'king him, Mr. Parker. 

9 PARRER: Yes 8 ir •••• 

10 Q We •ve got this witness on the. stand I intend to 

11 make some use of him •••• not waste him entirely. 

12 PAR1<1£R: My objection is that it• s beyond the scope 

13 of my examination. 

14 Q It doesn't have to be, I'm asking it •••• for this 

15 Court's enlightenment. 

16 PARRER: I will note my exceptions. 

17 Q Yes sir. 

18 PARRBR: Thank you. 

19 Q Exceptions are noted. 

210 

20 A As far as development elevation would have an impact ••• 

21 Q I mean zoning, what influence would elevation - liries 

22 of elevation have on zoning apart from develop•nt? 

~ A Well, the elevation itself wouldn't necessarily 

24 have an impact on zoning; but the steepnaas of the slopes to 

25 reach that elevatimi would. 
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Q All right, what influence does soil type have 

2 in zoning? 

3 

4 

5 

6 

7 

8 

A It would determin~ those areas which are best 

$Uited for agriculture, those areas which are best suited for 

1onservatian, those areas which are best suited for building. 

In other words they would provide. a suitability analysis 
I 

!'or the various types of uses you would propose. 

Q All right, would zoning districts tend to follow 

9 elther elevation lines and/or soil type districts? 

10 

11 

12 

13 

14 

15 

16 

17 

A It depends - because of how much data you•ve got. 

Ujually you combine a number of fact0rs in determining where 

the particular line would go. In lieu of a lot of detailed 

Jformatian for instance your line might follnw as is the 

I 
case in the current zoning ordinance, a slope line. 

Q It might follow an elevation or slope line? 

A Slope lino, yes sir. 

PARI<ER.: Your Honor, may ~ note objection to this line 

18 o: questioning as opposed to the particular one question that 

19 I spoke on? At this time in the case •••• 

20 Q Your objections are noted and overruled, Mr. 

21 

22 

23 

Parker. Your exceptions are noted. Now how do you generally 

dJtermine the line of a zoning district? 

A Well, it would depend upon the district in which 

211 

24 

25 

it,'s - which is being :i:oned. Normally if you have your proper.ty 

ma~ you would - if the property lines on vour ma o are in aenera 11 v. 
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are gellfarally in accordance with your l.and use plan, you try 

and stick to your property lines. 

Q Land use meaning existing uses without regard to 

soil type? 

A · Well, this would. be land use - land use as propose~ l 

6 in your land use plan, let's say .for residential use. More 

7 or less, if the land is flat and all things being equal you 

s deaignat• an area for residential, then the normal procedure i,~ 

9 to follow the outline of property in so far as it coincides 

10 with the area you've clasignated in your plan for that say 

11 residential area. 

12 Q New how would you generally beg in zoning in a 

13 rural county?. Would you start with a general category and 

14 then separate and pick out specific areas of high density 

15 use? 

16 PARKER: Again I ••••. 

17 Q Or would you start with the smaller areas and 

18 then work out to the laX'.ger araas? 

19 

20 

21 

22 

23 

24 

25 

P.ARJ<ER: Again I ••• 

Q Your object ion is overruled Mr. Parker. 

PARKERa May I state my grounds for the record? 

Q State them then and don't repeat. 

· PARi<ER1 I wan 't repeat •••• 

Q Stand on your feet when you address the Court. 

.. PARKERs I big your pardon air. The objecticn is tha1 
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Evans -

the question is leading .• 

Q The objection is overruled. 

PAR.l(ER: My exceptions noted ••• 

Q Yes sir. 

PARKER: .·Thank you. 

A Well, if I may use Greene Cowity as an example. 

7 The - in general you have a county which is predominantly of 

8 ~ use, you take a very geueral approach to your zoning. 

9 Q You mean by saying that generally it• s agricultura .. 

10 and rura 1? 

11 'A Yes sir. 

12 Q You start vff with that general classification? 

13 A Yes sir. 

14 Q All right. 

15 A And as the need arisea in the future, as your 

213 

16 plan changes in response to pressure, growth pressures, assumiliJ.9 

17 you have these growth pressur0s, then your zoning becomes more 

18 complex in response to these. In other words there's no need 

19 for instance to zone high density in a county which obviously 

20 has none a.nd foresees none of it in the future. So you keep 

21 the number of zones ·relatively few in number and relatively 

22 simple to match .the specific needs of the county. 

23 Q Now how do you allow then for specific uses, do 

24 you zone a sma 11 area or do you let the specific use be at 

25 v.ar iance with the general category you are going to zone that 
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suppose you've got a corner store out in an agricul-

tural zone, do you zone that corner store canmercial or do 

3 you zone the whole area agricultural, taking into account that 

21 

4 there is an existing violation of the use that you've designat~d? 

5 PARI<ER: Excuse me sir, I hate to interrupt the 

6 Court and of course I understand in connection with my object! ::>n, 

7 but I'd like to make it known that my objection with respect 

8 to the leading nature of these questions is continued. 

9 COURT: You don't have to repeat it Mr. Parker, it's 

10 · noted that yotr objection continues •••• as to the leading 

11 nature of the quest ion. 

12 A The ~nswer to the question Your Honor as far as 

13 individual isolated examples of let's say a commercial 

14 use in an agricultural zone, as long as that particular use 

15 is in general in harmony with what's.known as a statement of 

16 intent of a zoning ordinance it is usually allowed - well, if 

17 I may uae the Greene County zoning ordinance • in the case of 

18 this zoning ordinance is allowed by special use permit. 

19 Aa c:ompatable with certain conditions to the uses of the agri-

20 cultural zone. 

21 Q Well, why don •t you zone every crossroads commer-

22 cial then? 

23 A Well ••••. the zoning is done in accordance with 

24 your plan •. If th~ plan, for instance indicates that you don't 

25 want a crossroads to be a commercial center, but instead you 
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1 want your canmercial center somewhere else, then where your 

2 ~lan indicates the commercial center to be that's where you 

3 zone it. In other words existing land use doesn't - isn't 

4 

5 

6 

necessarily good land use. and as professional plar::ner I don't 
I 

usually recommend necessarily that zon.in9 be basea upon it. 

Q Well, now what general relationship would these 

7 existence of motels,grocery stores or whatever you find out 

8 iln the rural farming area have in making up your land use or 

9 your interim zoning ordinance? I'm not talk.ing about the land 

215 

10 use map, but how would that affect your iriterim zoning ordinance? 

11 A We 11, once again it depends on the jurisdiction 

12 within which you are working. if the county has large concen-

13 trations of specific type uses then perhaps you would need to 

14 recognize these in separate zones. Where you have a county 

15 wpich has very little of this, quanitative ly it seems to me 

I 

16 that you would defE!at the pul·pose of interim ordinance to 

17 zone this as it is, because you haven't had a. chance to 

18 study it and to plan it. As I said, existing land use ••• 

19 Q Wh~t you are saying then is that even though it's 

20 t~ere you ignore it? 

21 A I knOli i.t 's there hut I may not know it's good 

22 land use but I have .a chance to .study ...... and to zone it that 

23 way would give it a vested right to exist •••• in the future. 
I 

24 O So for the practical purpos~s of getting the 

25 beginning zoi>.ing, if it's spotty and not highly concentrated, 
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you ignore it and zone to a general classification? 

A Yes sir. 

O I take it. 

A Yes sir. 

Q That's what I'm getting at, I'm trying to get 

some relevance out of all this. I don't undartake to cut 

you all off in what you are trying to present, but if it's 

a question of whether or not this inter iin zoning ordinant.:e 

was arbitrary and capricious, then I wish we would get on 

with that point. All right, we'' 11 recess for 45 minutes for 

lunch. 

(Recess.) 

COURT: All right Mr. Parker you may continue with 

the examination of Mr. Evans ••• 

PARKER s Thank you sir. 

COURT: ••• if you wish. 

REDIREC.T EXAMINATION 

BY1 Mr. Parker 

Q. I should like for you ••• I was going to suggest 

that you divide this into two portions •••••••••••• 

·COURT: You all wJ.11 have to repeat that on the recor,~, 

because obviously it didn't pick it up. 
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1 Q Yes sir ••••• I understand ••••••• the area that 

I 
2 ~ propose to take now - the area which Mr. Evans has not 

3 described ••••••••• the area fr an the Haneytown R1'.'aa and Haney-

4 town creek south to the county line. The area that he is 

5 

6 

7 

8 

9 

10 

11 

describing first will be from t.he - west of the area which he 
I 

has just described bounded on the north by Route 33, which 
I 
i.s excluding Route 33, boundec on the south by Haneytown 
I 
Roa~ and Hcsneytown Creek, which rlms a lmo!lt to - I imagine it 

runs to the Shenandoah ~Tational Park.•.... . . . a,,a then a 
or in the middle of th4apark 

I tine directly to th~ county boundary on the other side of the ~ark/ 

i ano bounded by the county l. ine of Rockingham county on the 

12 1west. Does •. that desc:ribe the distr.lct as you understand it? 

13 A Yes sir. 

14 Q Would you please te 11 us what the phys iographic 

15 data with respect to that - how it appeared to you when you 

I 
16 made your survey? If there are roads that you used in that 

17 
I .area in connection. with your surve~, I would appreciate your 

18 I giving us a gener;:-\1 idea. of how you would go in because in 

19 that territory if I don't rn.ias my guess,, those are the ways 

20 in? 

21 A Yes sir. All right,, well, let me preface by saying 

22 that the only area of Greene Cou!'lty that I did not personally 

23 view was the9 Mutton Hollow sect.ion, that is Route 634 running 

24 :from 810 to Route 33. 

25 Q Ye3 sir. 
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A An assistant planner did that. 

Q Did you receive his information? 

A Yes s.i.r. 

Q ·And that information as received by you appears 

on the ••• 

·A Yes sir. 

Q ••• map ••••••• all right, sir go ahead. 

A I went a ways up in there, to the best of my 

recollection - let's see, west of e10 yo~ are getting -

Route 810 parallel~ the mountain fac.:~ of the Blue Ridge 

Mountains in Greene County more or less. They tend - ·the 

mountains tend to be in the form of fingers 0"1tlayers that 

shot ot.f fran thtl! main rid9e ui the mountaJ,n chain itself. 

And from 810 a number. of roads go up between. these out layers 

to service the hollows. So going south and ••• 

O Can you name the hollows? 

A Yes sir. 

Q From north to south? 

A Yes sir - going from north to south, the first 

hollow, I believe it's known as Mutton•s Hollcw. Entrance 

is on 634 from Lydia and canes back through 634 to - Route 810. 

And that road on this U.S.G.a. map shows that it follows a 

stream valley, Swift Run, for its entire distc:tnce, and that 

there are steep slopea on either side of it. Well, I can 

verify it on the land use - very little in the way of land use. 
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1 ;Another road 635 goes off of 634 farther up into the mountain 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ftd I guess this is really the real Mutton Hollow, it 

(appears very is~latsrl, very - ther.e is a bit cf <'.:'lf;ared land 

lup in there, but primarily alor:.g the r.oad and along the river, 

!All right, separating Mutto.n 's Hollow 1 from - the next major 

!hollow to the best o.f my recollection l.s Ha:v!ytawn, between 

I 
·Haneytown and Mt<ttton's Rollow are Daniel'$ Mountain and 

!aunt Mottntain, both - Daniel's Mountain particularly, steep 

I slopes •••• .Haneytown 

I into thE mountains. 
I 

nollnw extends approximately two miles 

The.r.e is some cleared land up in there. 

11 'The road is - t<.') the l-Jt'!!st of my recollection was grave led. 
I 

12 It's not an excelknt r0<"ld, Jt's passable. As far as the 
I 

13 
1
snvironment, of ~ourse, al! these hollows tend to have very 

14 I poor housing - a lot of mobile homes, and junk r.a:r.R, dumping 

15 !along the roaa. The n:~xt hollow would be Bacon Follow, not 

16 l90ing all the way to it, so I ~an•t d~scrihe it •.•.••.•• 

17 !well, the mountain separating nacon Hollow fran Haneytown 

18 laollow is Slater's Mountain and it extGnds almost all the way 

19 I to 810 - fa i:r. ly steep slope. Ti'lldng a line about a half mile 

20 
1
parallel to Route 810, running it from Route 627 all the way 

21 

22 

23 

24 

25 

I . 
,to - well, let's say r.tutton•s Hollow~ the land is gently 

I 
sloping eastward away from the mounta.ins. And most of the 

I . • 
land has been cleared, much is being used - appears to be use< 

I 
·as pasture land. Th~ creeks that come through there .are -
I 
well, the slopes along thP. creeks that have gouged these hollows 
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1 out of the mountains are relatively small, very rapid, and 

2 the valleys tbemse lves except in area11 where plateaus run 

3 into it, they are very eteep. 

4 Q Are there flood plains in these areas? 

5 A No, the flood - there are flood plains but they 

6 are areas confined to the narrow~ess of the hollows through 

7 which they rt1n. 

8 Q On the other hand how about the habitation? 

9 They - they are also so confined? 

10 A Yt!s a:>li:, as I said thert! are· various, fairly 

11 . level land up i.n these holl~s where erosion has occurred 

12 either thr9ugh man's activities up there or through tributary 

13 streams running into the main stl.·eam. As far as elevation, 

14 Elevation would be lowest sanewhere around 700 feet ••• the highl!st 

15 in the county would be 2800 to 3000 feet, I suppose. I would 

ffi say 2800 to 3000 feet. 

17 Q What is the use if any of these mountain propertie$, 

18 sides of the mountains with the exception of the closely 

19 confined areas where you said the habitati.cns were? 

20 A These mountain tops primarily are ~developed and 

21 uninhabited, although there has been some sub-division activit~ 

22 in these mountains, and they have hP.en - outside the sub-divis .. on 

23 ordinance, that is I believe there• s onf! on Danie 1 's 

24 Mountain. All the lots of which are half acres. And there 'R 

25 one on ~ightop Mountain, which is the same category. There ha11 
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1 been an improved road into Hightop servicing these lots. 

2 Q These were in existence at the time that you ••• 

3 A Yes sir, I did n • t •••• at the time the Daniel • s 

4 Mountain property wasn't developed so I could gain acces$, 

s although I did go up to Hightop as far as I could go. 

6 Q Would you take the one remaining area in the 

7 county, which ie the balance of the county in the extreme 

a southwest corner •••••••• 

9 A I'll use these maps •is it necessary to introduce 

10 these •••• 

11 Q No, but !t will be necessary to suggest the 

12 n:umbt!r on them ••••• 

13 A Exhibits 14, 11 and 13 ••••••• okay, it tended to 

14 go south runs into the sma 11 community of Dyke. Route 627, 

15 is the major access lnto what is known as Bacon• s Hollow. 

16 Bacon's Hollow is the largest and most densely populated 

17 of the hollows in Greene County. TheJ:e a.re areas ;.... it is 

18 parallel with RQach Run • The areas in general to the north 

19 of Route 627 tend to level off a ways - I'd. say about several 

20 hundred feet befcre it starts hitting steep slopes, and as 

21 .a result there has been some clearing and sane farming, 

22 primarily truck farming - people who make a subsistence living, 

~ and perhaps supplement their income ••••••••• the housing in 

24 general is very poor, large concentration of poor housing ther1'9 •••• 

25 in the hollow. The road is a 11 weather surface up to - aroun 3 
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1 Maple Grove chapel, that's about half way up the hollow. 

2 As I said the Roach River is larger than the other rivers 

3 that have formed ·these other hollows and there fore the 

. 4 amount Qf level land tends to .be greater and there is a largeJ 

s area cleared. The Blue Ridge School is located-about I 1 d 

6 say about ii mile from Dyke up 627 going intc the hollow. 

7 Do you need a description of the school? 

8 Q Yes, if you will, jnst a general description? 

9 A Well, Blue Ridge School to the best of my knowled~e 

10 is a private, college preparatory men 1 8 school, with residences 

11 for faculty, and dormitories for students. It's situated ... 

12 it's a very ~autiful campuR in a very beautiful area. 

13 They have a largf! athletic field - in fact the areas around 

14 Blue Ridge School and extending to the northeast is a large 

15 cleared area and - large athletic. areas associated with the 

16 school there and ther~ is cons:!.deraole flood plain, that is a1 

17 the Roach River comes out of the mountain. c:r·ossing out of -

18 we 11, the next hollow is the last hollow in Greene County, 

19 the one I refer to is Mission Home Hollow, which is formed ••• 

20 · Q Referred to locally as Shifflett Rollow, I believe, 

21 90 ahead ••• 

22 A on Route 628 ...... 

23 Q Yes. 

24 A Shifflett HolloW •••••• this is similar to :eacan•s 

25 Hollow, in some aopects in that the amount of cleared and level 
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1 land is extensive and to some extent farming is a fairly wide· 

2 spread activity. Where this has been accomplished - I 

3 believe there is some grazing land, very steep grazing land, 

4 for sheep. Access is provided off of this to the flat top 

s 11ub-civision wt.ich is on Flat Top Mountain. The town of 

6 Shady Grove. is very picturesque. It appt~ars to be a ghost-

7 

8 

9 

10 

town .•••• at one timP. :i.t avpeared to be a small. settlement. 

1628 curves south into ~lbemar.le County and at that point 

the - well it ends down there ..••.••.•. the it picks up. 

As far as Route 010, Brokenback Mountain extends almost 

11 to the town of Dyke• In other words the mouth so to speak of 

12 nae on 1 s Hollow spreadn out to the north not to the south be-

13 cause Brokanback tends to cut it off. From Dyke south to the 

14 Albemarle County line, Route 810 runs between Bingham•:s 

15 t.fountain and Brokenback and this is gt'.merally an area of 

16 small farms and rural axll:!a. 

17 Q Transportation in this area is almost entirely 

18 impeded by - almoi:;t entirely confimd to in and out type 

19 transportation? 

20 A Yes sir, as far as access into the hollows with 

21 · the possible exception qf Shifflett Hollow. 

22 And to some extent you follow Mutton's Q 
• • 0 • • • • 

23 · and that •·s it, to get out to Route 33 in other words? 

24 A Yes, I understand there is a through road into 
I 

2p Mutton•s Hollow ••••• well, no, I take that back ••• Mutton's 
i 
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1 Hollow, that's correct. 

2 Q There are small communities in the hollows are 

· 3 there not? 

4 A Route ••• 

5 Q Gatherings of housa s i 

6 A Actually th.E: hollows I guess you would have to 

7 consider them communities unto themselves. The density of 

8 houaing is fair l:l high. They tend to line the road all the 

9 way up the hollow. 

10 Q Ye.s sir, is there any commercial activity 

11 in these - in either of these two zones? I don•t want to UI e 

12 the word .zone, either of thc::se two areas? 
~~ 

13 A Are you going Lack up Route 33? 

14 u Yes, the last two areas that you've dcocribed 

15 is there any ••• 

16 A A count or just the general deacription7 

17 Q Just a general description? '!lhe map will provide 

18 us with th~ ~ount. 

19 A The commercial uses in Bacon Hollow. primarily 

20 general sto;r:e and gas stations spreading along 810 • There 

21 are two conunerc ia l ;.1ses in Be.con rs HollO\t.'. And I can• t 

22 recall what they cire. At Dyk6 there is ~ general store and 

23 post office. · The map shows a commercial us-s in Haneytown 

24 Hollow, but I can't recall that. In Shifflett Hollow there 

25 are no corrun~r~ial uses. 
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1 Q All right, sir, now all the land between the 

2 hollows which you've described as generally densely built, 

3 all the land between the habitations with sane exceptions -

4 there are some sub..-divisions and some pasture land on a few 

5 of the iT\Oun.taJ.r. tops; is this - is lar,d that tends to be 

6 steep and rugged and wilCI? 

7 A Tht'se out rears that ....•... separate the 

s hollows ·cend to be steep and of course uninhabited. 

9 Q Now sJ1:, Your Honor, I \\'OnlC! appreci.ate it if 

10 we could have so1:t of an index of thesE: exhibits. Now we 

11 have almost 30 exhibits and some that I want to make sure 

12 that I question the witness about and I may not have covered 

13 them all •••••• 

14 COURT: What do you propose as an index, do you 

15 want to prepare one and .file .it ·or ••••••• 

16 

17 COURT: You haven't offered them in order •••• that's 

18 one of the problems - you numbe.re.d them, but have not offered 

19 all of thern •• ~.we've got over 30, but I th.ink ·there are some 

20 gaps in there. 

21 Q That ''s what I was trying to cover •••••••••••••• 

22 (Discussion of exhibits.) 

23 COURT: I've got 1 through 6, 7. 8 through 16, 

24 17 and 18, 19, 23, 24, 25, and 27. 

25 
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1 COURTi 26 ••••• 

I 2 . REPORTER: 27. 28 and 29 •••••••• pages Qut of the 

3 book ••••••••• 30 •••••••• 

4 (Discussion of exhibits.) 

5 REPOR'rF.m.11.at was not admi:tted ••••• .... · .. 

6 PARKER: . D~ you hav~ any objection to its being 

7 admitted? It •.s an<;>ther drawi1~g of the water system. it was 

8 discussed - in view of the fact that it was discussed maybe 

9 we ought to vouch the record sornewh~t more completely and 

10 counsel does not oi:>ject~ 

n COURT: l'.ll right, and which number ls that now? 

12 PAR!\ER: 31, sir. 

13 COURT: 31 •••• 31 admitteJ. 
': 

14 

15 The drawing of the water sygtem was marked and 

16 l."eceived into evidenc~ as Plainti.ff's Exhibit Number 31. 

17 

18 . PARKER: Mr. Evans, what is this, I show you plaintij f's 

19 ~xhibit for identification number 22. 

20 A This is the future land use map of Greene County.· 

·. 21 . PARKER: When was this map prepar-:?d? 

22 A This map was prP.pared in· June of 1974. 

23 Q And the information put on it at that time? 

24 A Yes sir. 
( 

25 
Q This is reflected is it not and one of the _things -
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1 I think it's even actually shown in there ••• one of the things 

2 reflected in the c~mprehensive plan? 

3 A .·It is tha lar1d use ?lan, the map of the compre-

4 hensive plan- it appears in the plan in a smaller edition. 

5 Q Your Honor, I ask that: Plaintiff's Exhibit 

6 22 be admitted as J?laini;iff 's Exhibit 22. 

7 COURT: Any objection Mr. Sla\lghter? 

8 SLAUGHTER : No Your Honor. 

9 COURT: It will be admitted. 

10 

li '.l'he Land use map was marked and received into 

12 evidence as Pl-:tintiff's Exhibit Number 22. 

13 

14 Q The land suitability map which is ove.::- here is 

15 Plaintiff's Exhibit 21. I do:n't bel:i..()Ve that has been 

16 admitted into evidence. Wh'!n was thc:i.t pre?ared Mr. E•.rans? 

17 A I believe that was completed in January ·of 

18 1974. 

19 •2 That was the other - that and this map were the 

20 things that were completed in January of '74? 

21 A Yes sir~ 

22 Q And the - Your Honor we have referred to the 

23 numbers on Plaintiff's Exhibit 20 'f~l." i.dentificatlon - we got 

24 out to •••••• to remind ourselves of the testimony in connectim 

25 with the suh-divisions •••••• Mr. Bvans when was this map preoa.zed? 
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1 A To the best of my knowledge •••••• to the best of 

I 2 my knowledge about May of 1974. 

3 Q Your Honor I ask tha.t. tb.at be introduced 

4 as Plaintiff's £.)l~hibit 20. 

I 5 
I 

COTJf~'l'.; 2\ll right .. any ol>jeci:.ion to 20? 

6 DICKEY: No objecti'Jn ¥our Honor. In fact these 

7 .are· 3.lrcady in rec·:>rd a.s a part of the comprehensive plan. 

8 COUR'J.
1

: How about 21 is tho sama true ther~ i 

9 DICKI·!Y: ·r.r1e ,?~me - no object ion to ):hat either. 

10 COUf<·r: All ri:iht ••••• 21 is also admitted if you 

11 wish to offer i.t, Mr. Parker. 

12 PARKE:R: :r: 'm t:cying to figure out which one Number 

13 
I 21 was •••••••• I. believe that's ju~t been admitted, has it not, 

14 COURT: All right. 

15 

16 

17 

The map w.::ts marked and ;ece ived into evidence as 
. . d.1-' & );\ 

Plai.ntiff 's Exhibit: .N'ilmber ~-. 

18 

19 
Q That covers the numbers •1p to this point. Now 

20 
Mr. Evans is. th~.re a bibllograph;/ in the comprehensive plan? 

21 A No sir, it's ••• 

22 
Q Is there so11ething that cites the sources in 

23 there? 

24 
I A Sources of maps, and sources of the data ••• 

25 
Q Are cited? 
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1 A A.re cited, perhaps not in this but in the 

2 bound volume of tha plan. 

3 Q can you find for me the Etatement of sources 

4 that you just referred to? 

5 A Sh~ll I go ••• 

6 Q Is each source stated separately? 

7 A No. 

8 Q Is a statement of sources ••• 

9 A Ho, ·there ls not a statt!went of sources on -

10 
jbut in some instances the source is the Thomas Jefferson Disti~ict 

11 ' 
Planning Commission. In other instances it is not and on 

12 the maj_)s that I am looking at those sources a.re not stated I 
13 on the rna ps. 

14 
Q Just a moment sir ••••••••••• in preparing the 

15 comprehensive plan did yqu use the c:ansus of housing? 
' ~I 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Not to any great e.1etent. 

Q I ':n talking abaut the comprehensive plan. 

A Yes sir. 

Q was the censws - it was cited sanewhere in the 

!comprehensive plan as one of the sources was it not? 

A Yes sir •. 

Q When was that first available? 

A Are you speaking of the information appearing in 
I of 
the plan or the census/housing? 

Q Census of housing, · 1970 for Virginia? 
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A It was first available to the public to my 

knowledge in 1971 as a firat count. It was a printout of 

a computer . tape. 

Q Thank you air •••• the substantial information sir 

came out in that first count? 

A An abbreviated amount of •••• in other words each 

successive count has been mare detailed. 

Q Did there came a time when there was a final 

issue of that? 

A Yes sir. 

Q When? 

A I don't know exactly when, I would suppose 

so.time in late '71, '72. 

Q Thank you sir. Did you use in conjunction with 

preparing_'. the plan, a doeument called projections and ecanom ~c 

baaa analysis for Greene County prepared by the Division of 

State Planning and Community Affairs, and the Tayloe-Murphy 

Institute? 

A To the beat of my recollection, we did. 

Q Do you have any objection to this? It's back9rouJ~ 

fer the comprehensive plan ••••• 

SIAUGH'l'BRa Are you just going to identify this or 

are you offering it into evidence? 

Q I should like to of fer it with respect to what 

is in it with respect to the ••••••• 
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EVANS: May I make a clarifying statement here? 

Q Yes sir. 

A This section, the section economy and population 

4 of the plan was written by another senior planner on my 

5 ' staff and to what extent. she relied upon this, I don't know. 

6 

7 

8 

9 

10 ' 

11 

12 

13, 

14 

15 

16 

17 

18 

19 

I 
I 

Q All right sir. 

A So I can't say for sure that it was actually ••• 

I I assume that some aspects of it were, I'm sure. 

Q Cited in the plan ••• 

A It was. 

I Q All right. N<M when was this first available? 

j This data. 

A Well, what I think what they do every two years 

I is they re-issue - most of it probably appeared in 1970, 

I issuance May of 1972. 

Q· The data that was in here was available in 1970 

in other publications, or is it in another publication like 

I this? 

I'

,, 

A I believe that they published these projections 

20 I every two years. It may have been available 1970 - the date 

21 

22 

23 

24 

25 

I 
I 

on this is May 1972, and that's the only copy we have. 

j Q It seems to me that there is some data in here 

I that's important to the comprehensive plan ••••• I would ask 

I this be admitted into evidence, Your Honor ••••••• Plaintiff's 

Exhibit ••••• 
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1 SIAUGHTBR.1 I don't have any objectim to its 

2 being admitted into evidence except the physical problem 

3 Your Honor, of having had virtually the entire planning 

4 library of the Thamas Jefferson District Planning Commission 

s and hot having to go ..••.. ~. 

6 Q We have conceded to ·the gentlemen tbat we will 

7 put copies in the record. 

8 COURT1 All right, it will be admitted with those 

9 stipulations. ! 

10 SIA~HTBR1 Ia there a copy available, that's 

11 what..... 1 

12 Q Well, if it has to be copied frcm the record, 

13 wa'll have to see to it. 

. 14 
SIAUGBTBR1 All right • 

15 
Q Is our experience, Mr. Slaughter ••••••• substitute 

16 a copy in the reccit"d. 

17 

18 The publication of .May 1972 was marked and received 

19 into evidence as Plaintiff' a Exhibit Number 32. 

20 

21 
DICI<BY: Your Honor if Mr. Parker would give us 

22 
some time he thinks this might be done, I think it might ease •• 

23 the proJ:»lem •••• 

24 

25 

COURT: You have that with a number of items. We' 11 

take that Up at the conclusion, let's keeo that in mi",:w when 
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1 we get to the conclusion of the casee Obviously ~his and 

2 other items are subject to the same stipulation and we'll 

3 try to summarize that and have a better idea when the case 

4 is concluded. 

5 Q I'll try to put my clerk on that, Monaay, Judge. 

6 COURT: All right, that's exhibit 32 of the 

7 Plaintiff. You now have one through 32 •••• I think in sequen~!Oe,. 

s although not admitted .. in that form. They now complete the 

9 list of those numbers. 

10 0 Do you know what these are, Mr. Evans? 

11 A Yes sir. They are what are called the managemen1~ 

12 plan for the Thomas .Jefferson .Planning District Canmission. 

13 Q :Vola.l, Volumes 2 and 3, including Albemarle and 

14 . Greene County ......... including •••• 

15 A It includes all of the counties in our district, 

16 plus the City of Charlottesville, which includes Greene 

17 County. Volumes l, 2 and 3. 

18 0 When were these books compiled? 

19 A I believe they were completed in the spring of 

20 1973. They were being worked upcm before ~ came to work with 

21 . the TJPDC • 

22 Q Thank you sir. Do these contain data which is 

23 related to the water management, water quality management, 

24 that may have appeared in the comprehensive plan of Greene 

25 County? 
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A Not to any great extent. 

Q In any event ~he extent of these books providing 

the data on Greene county ••• 

A They do provide data yes. 

Q I don't wish them introduced into evidence, but 

I would like you to describe for us please sir the kind 

of data with respect to. Greene County which would be- is 

contain•d in these books? 

A Well, I'm not that familiar - we refer to it as 

MR plan. To the beet of my knowledge the book contains 

a land use survey of existing land uses in the county. 

I believe it contains ea.e very general information on 

water supply, surface water. An analysis of existing sewage 

. treatment plant at Stanardsville, proposals for alternative 

means of serving Stanardsville and the vicinity in so far as 

sewage is concerned.~ ••• data like this. we did not rely upon 

it heavily in the plan because the sources-we felt that 

for instance doing a land use map in the field was better thaJ 

doing o• from an aerial photograph. 

Q This did contain data - the land use map in here 

was based an a aerial photograph? 

A To the best of my knowledge - Mr. Abbott could 

testify better to that than I. 

Q Volume 1 of this, I now show you - I should have 

picked it up with the rest - is it - does it contain the aamA 
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1 'sort of information? 

2 A Yes, the information I· just spoke to you of are 

3 all three volumes - exactly where I don't knOll>'. 

4 Q All right, sir. 

5 COURT: You probably could walk the county over 

6 l faster than you could read it, couldn't you, Mr. Evans? 
,, 

7 
I 
I 
i 

A I'm sorry ••• 
I 

8 I 
I 

COURT: You probably could walk the county over and 

9 !get it faster than you could read all that? 

I 
10 

11 I 
I 

A Yes s i:r.. 

For the record, Your Honor, what I was 

12 /just referring to is described as water Quality Management 

13 

14 

i 
: Plan, phase 1, and •••• 

I 
I COURT: Phase 1 or page l? 
I 

15 I Q Phase 1. 
I 

16 l COURT: Phase 1 ••• 

17 i 
I 

And it's in three volumes, the first volume 

18 entitled Background Studies and Land Use Plan. The second 

19 volume entitled Existing Facilities and Water Quality. And 

20 the third volume, water Quality Management Plan. And it 

21 relates as he said all the counties and cities within the 

22 · Thomas Jefferson Planning District Commission •s jurisdiction. 

23 Now is that correct, Mr. Evans? 

24 A Yes sir. 

25 Q I show you now another publication, Virginia's 
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Critical Environmental Areas, update. Excuse me just a 

moment - I wonder if the County could tell me whether the 

water quality management plan that I just cited is available 

for purchase frcm •••• it looks like to me it was made up 

in a number of volwnes. It may be that there are volumes 

other than that cne? 

COtJRT1 You all may confer about it. if you want 

to take the time, Mr. Parker? 

Q We might be able to vouch the record in that 

regard •••••• I showed you a booklet I believe entitled 

Virginia Critical Environmental Analysis, an update, what 

does that volwne contain • did it have any • was it used 

aa ·data. in connection with the comprehensive plan? 

A This is an update to a volume entitled Virginia• s 

critical Environmental Areas, which I believe you•ve 

already introduced into evidence. 

.Q I don't know that I have. 

A I believe Mr. Payne made reference to it yesterda ..,. 

Q All right, sir. 

A Tbis is more or less a review of that document. 

Q I recollect that's what we introduced two pages 

from yesterday. 

A Yes sir ••••• review of it with the purpose of 

strengthening the criteria utilized and proposed legislation 

for the General Assembly •••• to the best of my knowledcre. 
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1 Q Does it contain data ? 

2 A No sir, hot that I can see. 

3 Q Was it used in any way in connection with the 

4 comprehensive plan? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A It's dated August 1, 1973, when we received it 

I iri the office I don't know. We wouldn't - I don't believe 
I 
i have used this, we would have used that volume; that volume 

I was consulted in doing the comprehensive plan, yes. 
I 

I Q 

I 
That volume was the original ••• 

A Yes sir. 

! 
I 
I 

Exhibit 29 and another number •••• 

A Yes sir. 

I 
l 

Q And this one would have been available to you 

I at that time? 

I 
I 
I 

A :It should have been, but there was nothing in 
have 

there that would have specifically/applied to Greene County. 

J We wouldn't necessarily have utilized it. 

l Q All right. Here is another volume, a data sununar 
I 
1 of Greene County, are you familiar with that? 

i 
I 
I 

' I I 
i 

A Yes sir.· 

Q What is that? 

A . It •s basically a canposite of available 1970 

I 
I 

census data, and existing characteristics in Greene County. 

It's more or less an introduction to the county covering 

population charac , 
I 
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1 it's kind of a small handbook of the county. 

2 Q Did you use this in conjunction with the 

3 comprehensive plan? 

4 A Yes sir. 

5 Q This is prepared by .the Division of State 

6 Planning and Community Affairs, and carries the date of 

7 May 1972, would it have been available about that time? 

8 A Yes sir. 

9 Q Your Honor I ask that this be introduced as 

10 Plaintiff's Exhibit 33 ••• 

11 COURT: Any objection? It will be admitted. 

12 SLAUGH'.l'ER1 Alonq with the stipulation on it. 

13 COURT: Subject to the same stipulation as item 

14 32. 

15 Q May we withdraw them now, I have a copy of 

16 that I'll be glad to put in the recGrd. 

17 COURT: All right, sir, use the copy then ••••• exhibit 

18 33. 

19 

20 A data swmnary of Greene County was marked and 

21 received into evidence as Plaintiff 'a Exhibit Nwnber 33. 

22 

23 Q In connection with soils :analysis and otherwise 

24 was this geogolog ic map of Greene and Madison counties used 
! 

25 in conjunction with the comprehensive plan? It is part· of 
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1 bulletin 78 of Virginia Division of Mineral Resources? 

2 A Yes sir, it was. 

3 Q And is this the bulletin? 

4 A Yes sir. 

5 Q And that was used as well? 

6 A Yes sir. 

7 Q Your Honor, 1: ask that this bulletin and this 

s map be introduced as the next two exhibits. 

9 COURT: 35 a11d 36 •••• any objection. 

10 DICKEY: The same stipulation •••••••• 

11 COURT: 34 and 35 •••••• the bulletin would be 35, 

12 the map would be 34 ••••••• 34 and 35 then are admitted ••• 

13 

14 The map was marked and received into evidence as 

15 Plaintiff 'a Exhibit Number 34. 

16 

17 The bulletin was marked and received into evidence 

18 as Plaintiff's Exhibit Number 35. 

19 

20 Q The data on these maps are generally accepted 

21 are they as being accurate? 

22 A The data on that map was utilized by our flood 

23 plain coordinator who wrote the section on physiographic 

24 conditions of Greene county in the comprehensive plan. 

25 Q And these two are docwnents that have been availa I'll~ 
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1 since 1963? 

2 A Yes sir. 

3 Q And you were aware of were you not in preparing 

4 the comprehensive plan of the water and sewer studies 

s of 1963 to which Mr. Vivier referred earlier today? 

6 A Would you give me the title of that please? 

7 Q Th•t's the one that I wasn't certain of the 

8 title ••••• here it is ••••••• this is the R. Stuart Royer 

9 and Assooiates Consulting Engineers Study, sonething called 

10 Stanardsville -Ruckersv.ille water Study, project number 

11 6527. 

12 A No sir, I'm not familiar with that. 

13 Q All right, sir. We introduced a portion of that •• 

14 wex-e you familiar with the water quality study by .'Hayes.., Seay, 

15 Mattern and Mattern? 

16 A That was the three volume study that you just 

17 introduced I believe. 

18 Q Yes sir. I didn't introduce that. Your Honor 

19 with the county's permission I would like to vouch that into 

20 the record, if I could later get a copy from Mr. Abbott, if 

21 he can apare it? 

22 DICKEYS NO objection. 

23 COtJRTa No objection - it may be vouched for the 

24 record t}\en and you can submit the copies as you receive 

25 them and you have already identified them in the record, I 
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1 believe. 

2 Q Yes sir. Basically ••• _ 

3 COURT: Volumes l through 3, I believe. All right. 

_4 Q Now of all this data - January 1973 the 

s general ordinance was drafted, the only data which was 

6 immediately available to be utilized was the two things 

7 which you mentioned earlier - the land use map that you 

8 prepared, existing land use map, and the land suitability 

9 map, which you prepared, is that correct? 

10 A Yes. 

11 COURT : You say January 197 3, you mean • 7 4, Mr. 

12 Parker, when the interim ordinance - or •••• 

13 A '74. 

14 COURT: '74 •••• I think I'm following you here. 

15 I understood he started in September of • 73 and completed 

16 · it in January of '74. 

17 Q '74, yes sir. 

18 COURT: I believe that•e the year. 

19 Q The interim ordinance was adopted in March of 

20 1974 ••••••• one of these exhibits, Your Honor, - the County 

21 has a run in the newspapers - we did not admit that one yet ••• 

22 DICKEY: Are you going to make that a plaintiff's 

23 exhibit Mr._ Parker? 

24 Q No sir, not all of it ••••••• I think that informa· 

25 tion can come into the case at a later time. Your Honor, 
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1 I ask leave to cross examine the witness now with respect to 

2 the area which the Court examined the witness on. 

3 COURT: All right, I believe Mr. Evans was the 

4 one who was the· prime drafter of the comprehensive plan 

5 probably and the resulting interim ordinance, and it seems· 

6 to me that there wouldn't be any argument - is there any 

7 issue on.that fact, that he may be adverse to the plaintiff? 

8 DICKEY: I don 1 t believe the testimony.was that he 

9 drafted the interim ordinance - I believe the testimony 

10 way back yesterday was that someone else did. He did 

11 prepare the.comprehensive plan, he put a lot ..•.•.• 

12. COURT: I think the interim ordinance was drafted 

13 under his - at least subject to his consultation. I may be 

14 recalling it ...... but that's the ba·sis upon "hich I think 

15 the examination should be allowed. 

16 SLAUGHTER: May it please the Coul:t, I certainly 

17 see nothing adverse so far in Mr. Evans' testimony to 

18 Mr. Parker. !ts been certainly nothing that is not cooperative 

19 and extremely patient. Of course the court asked certain ques-

20 tions, but in fact as I see it the court was involved in the 

21 ·same general subject matter as Mr. Parker and it seems to me 

22 the purp08$ of legitimate cross examination. If the court _ 

23 rules that' is to those specific queations Mr. Parker 

24 has some right to cross examine, then of course that might 

25 be a very little confusing ...•... but I see nothing .••.• 
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1 adverse and I certainly don't see after Mr. Parker having 

2 taken the witness for a day and a half, and riow he has a 

3 right to turn around and cross examine him. 

4 COURT: Let's see what area you propose to cover 

5 now. 

6 PAR.KER: If the Court please, the county misconcei~~s 

7 

8 

9 

10 

11 

12 

what I was asking for •••• I was only asking to cross examine 

I as to the matters which I contend the Court made the witness 

his own witness about. 

SLAUGHTER: I don't at l'll 1;»hat ~-:r. Pa:rke1· 

'~· .•. . :\ . ', . . ... ~ ,. 

COURT: I'm going to allow you to go ahead and 

13 cross examine him •••• the objection is overruled. See what 

14 \you can do now to get your summary if you can, Mr. Parker, 

15 with regard to the affect of all this, and the participation 

16 that Mr. Evans played in - the role he played in the draftin1 J 

17 of such ordinance as you canplain of here. And the way the 

18 :infortnai:ion was applied and used. 

19 

20 

21 

22 

23 

24 

25 

PARKER: I think I •ve covered that bac.:k in the 

testimony Your Honor. Basically what I'm caicerned about 

ls the way it was applied and used - I think that gets ill.to 
I 

,he question of opinion. The Court will recall I asked 

~· Evans for almost no opinions. I was asking Mr. Evans 

f br 

I 
his viewpoint of the county and the Court inquired•o•• 

who 
COURT: Well, let's see then - he's the one/is the 
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author of this •••• 

PARKBR: 'SAIS I think so. 

COURT: •••• plan that you are complaining of, if 

he is then I would allow you the right, if he's not then I 

think you are strayins out of the area that would be appro

pr iate for direct examination •. If he's not the author of 

7 it then he is still your witness. If he is I will allow yo 

8 to cross examine him. Let's see whether you can disclose 

9 whether he is the author of it. 

10 PARKER: It seems to me that the record would 

11 disclose - are you talking about the plan. Your Honor, the 

12 comprehensiv49 plan or the ordinance? 

13 COURT: The one thcit you are complaining of, I 

14 take it it's the interim ordinance, basically •••• 

15 PARI<ERa Yes sir. 

16 COURT: The fact that it did not show the diversity 

17 that you have undertaken to ••• 

18 PARXER 1 Yes and the Court has correctly ascerta ine 

19 from the evidence - I will put it in, but it seema to .me 

. 20 that at the beginning - at some time yesterda.y I asked Mr • 

21 Evans if he had cqllaborated in the 11 
......... I reca 

22 asking ..... . 

23 COQRTa I. recall th•t the information was that he 

24 did collaborate but I may be recalling it incorrectly. 

25 PARJ<ERI That is correct isn't it 
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1 A Yes Eir. 

2 Q In fact you were - as you described it to me 

3 you were intimately con.nect.ed with the drafting of the interim 

4 ordinance? 

5 A Yes, but I was not the prime drafter., 

6 Q You were consultec't. in drafting it initially in 

7 July of 1973? 

8 A Let's put it this way another planner in the 

9 I office asked me to consult with her. 
I 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q In July of 1973? 

A I believe that's when ••• 

Q And you had at that time available to you the 

I draft that. you were working on or do you do a draft - or 
I 

1 you had available to you the ctraft that she was working on? 
I 

A We 11, we composed a drdft. 

Q Togethel.:"? 

A Yes. 

Q That draft as I understood your testimony on 

I 
another day was submitted by the two of you to Mr. Dickey 

I 

1and his off ice for his comments from a legal point of view 
I 

at a later time, is that correct? 

A At a point later in time, Mr. Dickey was consult !d 
I 

on it, yes. 

O And do you recall about when that was? 

A I can't speak with absolute - I cari 't n. ah.,.llln+- •lv -
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sure. I believe that we cansulted with him sometime in 

July of 1973. 

Q .· And did there cane a time when· an interim ordin ce 

was - proposed intttr im ordinance came bilck out so to speak 

from Mr. Dickey's office? 

A Ultimately the three of us working on the 

ordinance, one was i~sued in January. 

Q In January of 1974? 

A Yes sir. 

Q And it was your testimony earlier that that was 

the ordinance which was prepared in - that that was the 

ordinance that was prepared in March with the exception of 

the amendments which were made on the day of passage ••• by 

the Board of Supervisors? 

A To the best of my knowledge. 

Q To the best of your knowledge yes? 

A Yes. 

Q Thank you. It is in the area of the gentleman• s 

opinion which I am about to ask for now, Your Honor, which I 

thought I would have the right to cross examine ••• 

CCORT s We 11, l•t • s see· if. we can't separate it 

this way though Mr. Park.er. As I understand it, the interim 

ardinance had attached to it the zoning map. In so far as th 

legal draftsmanship of the ordinance is concerned, I'm not 

sure that it's appropriate to ask his o inion. 
LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 



App. 389 

Evans - Redirect 247 

1 though to the appli~ation of these criteria to the zoning 

2 maps, it certainly seems to be appropriate. 

3 Q That -was what-the map and the ordinance, the 

4 application and criteria, that was the line of the Court's 

s questioning ••• 

6 COURT: All right g() ahead sir. 

7 Q Let me get something from your previous testimor.y 

8 that I think you saia •••• you stated yesterday that the 

9 planning which was done in January - one of the plans 

10 which was cwailable at that time, or which you had immediate~ 

11 ly avaJ.lable in January of 1974, were those two items, the 

12 existing land use map and the land suitability map? 

13 A I wouldn't say that's planning, I would say 

14 that's accumulative data. 

15 Q And that is the data which you had available 

16 at the same time that th ls ordinance was ••• 

17 A Not necessarily, that dot map was not complete -

18 it was almost - I would say perhaps 85 percent complete on 

19 the base map at the time that was written. 

20 Q And so even all of that data would not have 

21 been available to 90 into the draft of this ordinance, which 

22 was published sometime - that was the date I was looking for 

23 before, published a month before the passing on March 4? 

24 A That wa1:1 available, I believe around the second 

25 week in January. The finished <lot map was completed abnu.t 
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1 the same time, the field survey ran up until the 15th of 

2 January. So it wasn't completely avail.able at the time thi 

3 was written, but most of it was. 

4 Q Did that - can you point ·to areas in this 

s ordinance in which that information and in the map, the zon 9 

6 · map, plaintiff• s Exhibits 3 and J-A, that I'm referring to 

7 can you point to information in the ordinance and in the 

8 map wh,i.ch was developed from those two exhibits? 

9 SIAUGHTBR1 If it please the Court, effectively 

10 what Mr. Parker is doing is asking that an ordinance, an 

11 interim ordinance· that was recommende.d by the Planning 

12 Commission to Greene County and then submitted to and· in 

13 amended forrL1 passed by the Board, be used or be dissected 

14 by this witnsss from the point of view of all the different 

15 elements that led to its draftmanship. It simply is asking 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

him for a legal opinion, asking him to go back and a situa-

tion where he could not possibly be asked to testify 

a<:furately and consequently or in any way that is proper. 

Effectively he •s asking for legislative history beyond 

the ordinance ........... by a J;>ersan who was not at that 

ti.M certainly a legal ad\'"is:or for the county or in 

planning advisory capacity~: .... 

Q ·I'm not asking him a legal question Your Honor 

I •m asking him to point out the areas there which were 

which would show - Which are the result of the 
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2 COURT: I think you are calling for the conclusion 

3 now and you are straying off of some detail that we need. 

4 The question is who decided tvnat these classifications 

5 would be, Mr o Parker. You have jumped over that • Now 

6 obviously what you have tht!n is the end result and you are 

7 asking this man to back up and dissect •••• it. The question 

a that I would have is the,n whose responsibility was it 

9 and who did prepare it. It hasn't been developed that he 

10 did. As Mr. Slaughter says you are now asking him to justif~ 

11 what the Board of Supervisqrs did. 

12 Q He stated Your Honor that he prepared it in 

13 conjunction with two other people, and that it was in that 

14 form submitted to the Board of Supervisors and the Board of 

15 Supervisor~ passed it with 'the am~ndrnent which we have tacke1a 

16 to there separately in one of the exhibits. And that with 

17 that exception it was in the same - it was in the same 

18 circumstance - it was the s~me as he had last seen it. 

19 COURT: Well, I'm going to sustain the objection 

20 unless you c~n show that Mr. !!:vans is actually the one who 

21 proposed this classi.ficatior1. That he was privy to it, 

22 because what you now have developed is the final draft and 

23 asking him to explain it. And it is not apparent at this 

24 point that he is recponsible for the final d.raft. He may be 

25 
Q It seems to me Your Honor that these questions 
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1 are necessary for cresa examination in the area the court 

(- '~ ,, 2 opened· up in its examination of thi• witness. 

3 COURTa It wasn't on the preparation of the ordinauce 

4 but the manner in which . the zoning map was prepared. Now 

s in. so far as be prepared the zoning map, you certainly have 

6 a right to pursue that, the preparation of it and how 

7 the classifications .were arrived at, if he was party to it. 

8 I aon't think I disclosed that either. 

9 Q May I shaw the Court this particular •••• 

10 COURT1 Yes sir, let me take a look at it ••••• 

11 I think you all have had it in evidence ••••• but it bas not 

12 beea developed at this point that Mr. Evans is the one who 

13 prepared the zoning map. 

14 Q The map? 

15 COURTs Y9s sir - it's obvious that he prepared 

16 the land use map or participated largely in its development. 

17 Q He stated that he· drafted the ordinance as sub-

18 . mitted.; ••• and as published. 
-

19 COURTs Well •.•• 

~o Q ••• in the CO\Ulty and this is a part of the 

21 ordinance. Maybe I can do a little more •••• 

22 COURT1. I think you will have to ••••• 

23 SLAUGHTER a I don• t like to have ,, to ::00rrect Mr. 

( .·' 
24 Par~r. what he testified to was he and Mrs.Heubach worked 

25. on preliminary plans done before, which in turn were submitt~iad 
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1 1 to Mr. Dickey, which in turn in some revised form were pre-

2 sented to the Planning Commission which in turn were sub-

3 1. mitted by the Supervi::::ors. 

4 Q He stated Your Honor that the - that he -

5 in talking about the interim aspects of it,, he stated that 

6 he and Mrs .Heubach and Mr. Dickey were responsible for the 

7 

8 

1 output, and whether the Planning Conunission or not •••• 

I COURT• we 11 let's aal< him who prepared this map, 

9 
! . 

if he did it or someone else that he had no connection with, 

10 I think that's the question here. 

11 

12 

15 

16 

17 

18 

19 

Q Who prepared this map sir? 

A Well, th~ map ••• 

COURT: What exhibit number is it Mr. Parker? 

Q 3-A. 

COURT: 3-A. 

A The map is in effect the text of the ordinance. 

In othsr words it says that the county is one district and 

!that's what the map reflect•. The question I was - I don't i 

know if I'm allowed to say this but I assume the que.!!tion is 

20 .who decided that· there would be one ::.!:one ir;, the county? 

21 Q No sir, that's not my question. 

22 COURT: We 11, what does the map purport to do? 

23 Does it purport to show the zoning classifications in Greene 
l 

24 (,t'!ounty as of the dab• of the orcHnance? 

25 I A I'm so.rry sir •••••••• 
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COURTa What does that map purpctt to show if you 

A It's a visual representation of what the 

county has been zoned through this ordinance. 

COURTa All. right can you answer the question as to 

who's determination it was as to how many and what types of 

zoning classifications there would be? 

A No sir, I can•t. 

COURT: All right, Mr. Parker I think the abjection 

10 •bould be sustained that Mr. Slaughter baa made. 

11 Q Let •a see i! I can ask him Your Honor with respect 

12 to - were the zoning classifications in the county set up 

13 tbrough this ordinance in the same fashion as they appeared 

14 at the time the ordinance, in the planning stages, in its pre-

15 paration stages, ca.me out fram Mr. Dickey's office where you 

16 and Mrs.H~ul>ach and Mr. Dickey had been working on it? 

17 SIAOOHTBR1 I don •t u."iderstand the question Your 

18 Honor. 

19 COURT: .Let's see if we can't pttt it this way. Are 

20 you asking, Mr. P&rker, what classifications he and the drafts• 

21 man of the ordinance recommended? 

22 Q Yes sir. 

23 
COtJR'l' 1 All right, let's see if we - can you anawer 

24 that Mr. Evans? 

. 25 
Q I think he's already answered it • 
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1 A I can answer it to the best of my knowl.3dge. 

2 As I said in consultation with Mrs .Heubach, I believe we 

3 recommended that one zcne be pr:;)posed. I can't say that is 

4 cocr.plete ly the truth. To the best of my recollection I think 

5 that's right. 

6 COURT: Go aheaJ, Mr. Purke~:t you've elicited that, 

8 Q Thank you. A1v2 t:hi~ is the one zone? 

9 A Yes sir. 

10 Q And this map is no more and no leas than a map 

ll of the physical characteristics of the entire county with the · 

12 political district of pa.rk shown and ·with the political district 

13 o~ the town of St~nards·villc shown, isn't that it? 

14 A Well: .t wouldh't say :l~:'s correct to say it's 

15 a map of the phy!;ical characte:t·istics of the county. It simpl~ 

16 snows the strearr:n and tL~e highways. 

17 Q Ye<s s i:r. 

18 A And political boundaries. 

19 Q It is in effect ••• 

20 A A base map. 

21 Q A base map. lt looks very much like that highway 

22 ma,p of the county th~t you have there - just all the numbers 

23 are left off, almost aJ.l the numbers are left off •• o.well, what 

24 it looks like ia a matter of record, I know. 

25 COURT: Mr. Evans is that the type of base man that 
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1 yoU would normally start with to develop a zoning ordinance 

2 and a zoning map? Of Greene county? 

3 A No sir. 

4 COURT: What would you ordinarily use as a base map 

5 to start your zoning, the land use ••• 

6 A Yes sir ••• 

7 COtJRT1 I see •••• all right ••••••• 

8 Q In other word• a map like exhibit 16 would ordinar ly 

9 be used as a base map for a zo.~in9 ordinance? 

10. A It depends on the size of the county, I would say 

il yes. Something of that size. And de pending upon how many 

12 zones you had. If it's a large urbanized county in which you 

13 haw a lot of zones, your map is going to be correspondingly 

14 .larger. 

15 Q But would it show - what I'm driving at would it · 

16 would such a map show the existing land uses? 

17 A Are .you speaking of a base map? 

18 Q Zoning map, yes sir. 

19 ·• A No it wouldn.'t show existing land uses, it would 

. 20 shaw your !:ones • 

21 

22 

24 

25 

O It would show your zones ••• 

A Yes. Well, it would show land use to the extent 

.that your highways are on it, perhaps. 

Q And streams.• ••• physical· characteristics of the 

county e'nouqh so you could identif11 where you were? 
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1 A Yes.,, ••• right. 

( 2 Q Now that would be to start with? 

3 A Yes. 

4 Q In preparing an ordinance ana ••• 

5 . A .. Preparing the map for the ordinance. 

6 Q In prepax i119 the map. for the ordinance, I'm sorry. 

7 And. the map for the ordinance when you get through ordinarily 

8 would look like this or something like this one? Plaintiff's 

9 Bxhibit 27. 

10 A Ordinarily but not necessarily. 

11 Q From the·•tandpoint of planning - this is very 

12 much a question I can see a lung the line of the Court's questions ••• 

13 Your Honor. From the standpoint of planning Mr. Evans would 1 

14 an ordinance such aa the interim zoning ordinance of Greene 

15 County properly depict planning, if it did not have in it, sir 

16 the first page? For the Court• s information this is the pre-

17 amble and the para~raph concerning its expiration date. 

18 COURT: Aren't you getting into a legal conclusion nou, 

19 Mr. Parker, from this witnees. 

20 Q It is very difficult, I asked •••• 

21 COURT: It seems to ma ••• 

22 
Q I asked Mr. Evans this question fran the standpoin1~ 

23 of planning, Your· Honor, that• s the only way in which - sane 

24 of these words are used in dual context and it's very difficu11~ 

25 to avoid a question like this. I understand the Court will 
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have to.take it in accordance with what'.tt•a worth. 

SIAUGHTER1 Arfi you asking for an expert opinion now 

Mr. Parker? 

·. Q I'm ~sking - this is the same question the Court 

started with, along the lines the q11estion of the Court of · 

Mr. Evans •••• 

. COURT: I think Mr. Evans is certainly qualified 

in so far as Greene county and the work generally done to 

speak •• a planner,· but the quest ion of his answering to the 

legal efficacy of the document itself is the thing that bother& 

me. l realize that the two areas may overlap, but you may bl 

putti119 him in the position of having to give you a legal 

opinion .now; which is not. permissible. 

Q Didn • t the Court. inquire Your Honor whether or 

not Mr. Bvans thought it was - how you went about planning 

these kind of ordinances and ••• 

· COURT: No I didn't ask him about ordinances and to 

refresh you all, how would you generally begin with zoning in 

a rural county? Would you atart with a general category as a 

catchall or reservoir of land and then designate smaller zonea 

within or would you start first with high density zoning, leavi.ng 

the reservoir of land or general categories until last? This 

had to d.o· with the mapping - I think rather than the legal 

efficacy. 

Q IA!t me try to approach it in that fashion. Thank 
LANE'S ~OURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 



App. 399 

Evans - !tedirect 

1 the Court for refreshing my memory. 

2 COURT; I iwrote my questions down before I asked 

3 them. 

4 
Q Mr. Evans, woulc you· start in a rural county 

s frcxn a standpoint of a one zone - fron:1 the standpoint of 

6 a one zone characterization of the ~onnty, where the 

7 map that you were not using -was in thecourt's question -

8 1 the map l'OU are about to make was not going to be applied 

9 temporarily but was go;i.ng to be applied for an indefinite 

10 ' period of time into the future? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A Would It 

Q Yes sir. 

A Under certain circumstances I might. 

Q Under what cir~umstances? 

I 
A If a county was homogenous, showed actually low 

indications of growth, and the plan indicated that the county I 

wias - did not wish to grow and would not grow and assuming 

o~ course that it was very homogenous - I would zone it one 
I 

zone. 
r 

20 Q Was Greene County a ~o~nty which showed absolutely 
I 

21 no grcr.Tth? Or trend of gr()'.tltb? 
I 

22 A I can't say that, n'), it was showing some growth. 

23 Q Tnarefore the only way ••• · 

24 

25 

A l'm talking about a permanent ordinance. 

O I uraderstand. 
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1 A Permanent map. 

2 Q I'm talking about one too. Therefore, 

3 a permanent - the one zone concept would not be used in a 

4 permanent - would not have been used by you in drawing up an 

s ordinance or drafting an ordinance - would not have been proposed 

6 by you in drafting an ordinance, zoning ordinance for Greene 

· 7 County, but for the fact that it was an interim ordinance? 

8 A What you are asking me in effect is did we canside~ 

9 the diversity of the county in establishing a one zone map, is 

10 that correct? 

11 Q No sir, I'd rather you answer my question. 

12 A Well, I'm not sure I know what you are talking 

13 about. 

14 COURT: Let's put it this way - aa I qathered and I 

15 think the important issue here is Mr. Evans what is the plannirig 

16 justification for starting with a single classification? Is 

17 it because it •a interim, or is it because that's a good start 

18 

19 

20 

21 

22 

23 

24 

25 

even for the permanent map? What's the justification? 

·A The interim ordinance - if you establish one 

zone which in essence reflects the basic characteristics of 

the county, then it serves to - it serves not to freeze the 

growth in the county, but to allow new growth to be allowed in 

harmony with What exists at the time the interim ordinance 

was adopted, so that the plan could proceed and designate 

areas of growth so the permanent ordinance could reflect this. 
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1 COURT: You are saying then that this initial 

2 classification was more truly representative of the county as 

3 , a whole? 

4 A Yes sir, I'm saying with the information we had 

5 it was impossible to pinpoint any areas where specific zones 

6 'could be applied without perhaps_ doing damage to the county 

7 in the future.; 

8 COURT: Now you obviously intended then by that to 

9 have that as a begirminq point for more comprehensive zoning 

10 map which would reflect ••• 

11 A Yes sir, once the plan had been completed, and 

12 :as I said this was the first step, doing the plan - the plan ••• 

13 COURT: In planning why don• t you go ahead and. get 

14 the completed product first - I think that's the question here • 

15 Why do you use the interim plan at all, why is it necessary? 

16 A Well, it's necessary in a county such as Greene 

17 in my opinion, where you have a tremendous amount of develop.. 

18 ntent activity taking place. And you want. the opportunity to 

19 exercise sane control over these while the plan is being done, 

20 so that the plan itself isn't compromised by interim growth 

21 by the time the plan itself is completed. 

22 COURTz All right, go ahead Mr. Parker, I think that 

23 cc;>vers the area you are ••• 

24 Q That concept is called "Pause for Planning", isn't 

25 it? 
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A Well, I don't call it that. 

Q can it be called ••• 

A I guess you could, yes. 

Q And what you are telling us is that this 

ordinance with the one zone concept would not have been 

proposed for Greene county as a . permanent ordinance? 

SLl\UGHTER1 He didn't say that, Mr. Parker •. 

COURT: He •s indicated that this concept ••• 

A I can•t ••• I'm sorry •••• 

COURTa Go ahead •••• you may ••• 

A I can't say that because the plan hadn't been 

completed. 

Q Well, in the abaence of knowing would it have 

·. been good planning Mr. Evans, in the absence of knowing that 

such an ordinance - I withdraw that •••• in your previous 

testimony you testified I believe that there were trends of 

growth in Greene County, that Greene county was reacting 

in sane fashion or other to growth? 

A Yes. 

Q And that the only time that you would propose 

a single - an ordinance for a single zone other than in the 

interim situation was where a county's growth was static, ia 

that correct? As a matter of fact, growth was non-existent? 

A I speak in terms of a permanent ordinance. 

Q Yes sir I understand that •.. 
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A Okay. 

\ 

I 

Q The planning justification for this kind of 

single zone .ordinance in Greene County was the fact that 

\ 

it had - was the fact that Greene County was feeling some 

pressures for growth and that you wanted a pause for planning 

I 
I 

to get the studies together to do the comprehensive plan 

so that you could make a permanent zoning ordinance? 

A Not a pause in grc:Mth, control of growth. 

Q Control of growth in the interim? 

A Yes. 

Q And other than that that is correct what I said? 

A Speaking for myself, yes. 

Q And speaking far good planning practices, you 

understand ••• . I 

I 
I A Yes sir. 

Q That's also so? 

A Yes sir. 

Q Isn't it true Mr. Evans • all this data was 

available, every bit of it was available except what you 
\ 

constructed, available somewhere in January, had it been usedi I 
Al\l this data was available for a considerable period of time 

prl.r to the county's Baking the Thomas Jefferson Planning 

Di.s\ trict 

anle? 

Conunisaion for its assistance in drawing this ordin-

I 
\ A What do you mean by all of this data? 
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COURT: The dates speak for themselves, Mr. Parker. 

I think that• s a matter of argument ••• 

Q· Yes sir, I think •••• 

COURT: ••• the question here, because I've noted 

the dates on the various studies and the information criter~a 

that was developed ••• 

Q Thank you sir ~ I think they do speak for them-

selves. 

COtJRTz Mr. Evans with regard to that aspect, we•ve 

had Mr. Payne testify on it; let 'a see whether you agree 

as a pl.clnner - how long it would take ordinarily to develop 

such a plan, ·given the circumstances that we have here'l You 

say you were contacted in July and you got sonething together 

· _by January. · How long would . it take - would it have taken 

under those conditions to have developed the final permanent 
' 

zoning map? In so far as a zoning map ever becomes permanent.· 

·A Do you mean from that date of completion of 

the map or from the date of inception, Your Honor? 

COURT1 . Wall, I'm not sure - whatever - the date 

you were initially started on this project? The question bein:J 

of course why didn't you get the final project rather than the 

interim phase, why didn •t you go right on with the final 

zoning ordinance? And how much additional time would it have 

taken? 

A Well, ultimately that's what we were leading to. 
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We had to go to the planning phase first and then a zoning 

ordinance, permanent zoning ordinance based upon the plan. 

COURT: Haw long would you ordinarily have anticipat1:!d 

it would take? 

\
, with the Ajurwiesdli~c,tii~. •. s• difficult to tell Your Honor, it variei~ 

,.,..... I felt that it would - at first I 

felt that it would have taken less time than it did, simply 

263 

because given the size of Greene County and given my unfamilic rity 

with it I thought I could finish the land use portion much 

sooner than I actually did. 

COURT: Well, let me ask this now was it the Thomas 

Jefferson Planning District's recommendation that an interim 

COURT: All right, go ahead, Mr. Parker. 

Q Is there another way from a planning point of 

v~ew to approach this Mr. Evans, isn't there an alternative? 
I 

That alternative would be this, to do your studies, pass an 
I 

o~dinance as closely as possible in alignment with what your 
\ . . 

st\~. ie• r:f::~~ me, permanent zoning ordinanCe? 
Q Yes sir - pass a permanent zoning ordinance as 

cllsely in line with your studies as ·possible as they reflect . I 
I thell jurisdiction that you are dealing with, and then proceed 

ccJsistently to work on that and get it closer and closer to 
I 
l 

\ 
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1 perfect? 

2 A No sir - no sir. 

3 Q That's impossible? 

4 A It's not impossible, but it's .not good planning 

5 practice. 

6 Q Not good planning practice, at all? In other 

· 7 words in every instance if· you could get a pause for planning, 

8 a delay far planning, you would take one? 

9 

10 

11 

12 

13 

14 

15 

16 

SLAUGHTER: I'd like to note Your Honor for the 

record - I don't object to bring this out. Pause for planni~ 
that 

/.Kr. Parker's trying to inject is his wordinc] ••• 

COURT1 Yes sir. 

SIA UGB'.l'ER: Mr. Evans ••• 

COURT: Mr. Evans has already noted that. 

SIAUGHTER: All right, sir. 

COURT: I'm aware of it and the record speaks for 

17 itself. 

18 SLAUGHTER: My objection ••• 

19 Q What was your word Mr. Evans, rather than pause, 

20 you gave me a better word? 

21 

22 

23 

24 

25 

A I didn't ••• 

SI.AUGHl'BRa Control •••• 

A ••• I jwit simply said I didn't call it that. 

Q What - control during planning? 

A Yes - yes. 
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Q In every instance you think it is good planning 

practice to have control during planning? 

A It depends on the jurisdiction. If the juris-

diction is being overwhelmed - well perhaps I shouldn 1 t use 

the word overwhelmed •••• if the county is experiencing exceptional 

pressures fqr devt!lopment, I would say yes. 

Q What do you mean exceptional pressures for 

development? 

A Extensive and rapid sub-division of land far 

the purpose of building a~ound housing developments, sub-

division of mountain lands for the purpose of recreational 

developments. 

Q Whether or not that is controlled· by other 

existing ordinances or other controls in the county? Would i1 I 

I 
depend to some extent on what other controls were ••• ! 

A Yes - yes it would. 

Q So you cannot say that in every given instance 

that it would be appropriate to use a control during planning ; 

ldinance? An ordinance designed for control during planning? 

l A once again I have to qualify that with the indivi~ 
d al jurisdiction. If that jurisdiction has other controls 

ajd these controls are adequate to handle the pressures, the 

gJOlith pressures, then that's my •••••••••••••• 

Q It's difficult to identify Mr. Evans, but isn't 

th-rre always a time when your grc:Mth nressures in fact ~ain? 
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1 If they begin at all? · 

2 A Well, if they begin at all,· then there is a time. 

3 Q Yes sir. 

4 A And of course the pressure aspect it varies. 

5 Q mt less a tremendous amount canes on awfully · sudde :i-

6 ly you call always get a zoning ordinance·, a permanent zoning 

7 ordinance by passing a permanent zoning ordinance initially, 

s provided you started early enough in the planning process? 

9 A Ideally it's best to - for a county to realize 

10 that perhaps in the future this growth pressure will rear 

11 its head, so to speak, and that in order to cope with it 

12 perhaps they should plan and zone in order to ·accommodate 

13 this growth should it occur. This is the way it should be 

14 done, 1 feel, but unfortunately it's seldom dane that way. 

15 COURT: Do you feel the m01llentum had gotten a dee idec 

16 start in Greene County with regard to development? I notice 

17 you •ve commented on a number of sub-divisions, just how much 

18 momentum do you - did you feel at the time, Mr. Evans, had 

19 been generated? 

20 

21 

22 

23 

24 

25 

A I only can give you my impression at that time. 

COURT1 Yes sir, your impression •••. 

A I felt it had gotten out of hand. 

COURT1 That what? 

· A That the development of sub-divisions had gotten 

01.1t of hand, considering Greene County - the size and it-.A naf-11r-a.1 
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1 resources ••• 

2 Q Your Honor, I •••• the difficulty with the court• s 

3 question is - as I see it is that the foundation for it 

4 is not fully laid, perhaps - I expect the county to lay it ••• 

5 or attempt to lay it ••• 

6 COURT: Well, you've la_id it with all the detail he'i~ 

7 gone through here in these two days, Mr. Parker, that • s 

8 I want to get the best use of him as a witness. I've had to 

9 suffer with all this minute detail, I certainly want to make 

10 use of it. A£1d it may be wrong and it may be contrary to 

11 what yo\1 want,. and I'm not aware of what he's going to say in 

12 advance either but I think it• s important. He• s the man that 

13 studied this. His impression is of tremendous value and 

14 has to be analyzed by the Cow:t. And of course that's - his 

15 answer is that he felt that sub-divisions had gotten out of 

16 control, whether that •s proper or not, that •s his impression 

17 and that• s his analysis of it. Now you may examine him furthor 

18 on it if you wish. 

19 Q Yes sir •••••••• I will due to the fact that the 

20 Court has permitted the question. 

21 COURT a Yes sir. 

22 
Q Mr. Evans, what in your mind has - what in your 

23 mind gave you that impres~ion? 

24 A Well, I had - before I ever bAcame involved 

25 wi.th the-actually doi.ng the plan in Greene County I had tourecl 
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the county and I had seen all of the sub-divisions. And 

quite fx'ankly I was shocked by the extent of the location of 

the use to which they were b!ing put and not being put, 

all of this in relation to the county which is one of the 

smallest in Virginia, not only in land area but in population 

and in economic base. 

O What shocked you Mr. Evans about the use to which 

· they were being put? 

A I find it very shocking to go .up over these 

beautiful mountains of Greene County and to see roads 

ripped through very steep slopes and a huge portion of them 

sub-divided for recreation homes without any planning going 

into it. 

O .so what shocked you and justifies the planning 

is the fact that planning wasn't used in conjunction with the 

recreational activities, sub-divisions? 

COURT: He's already answered that Mr. Parker, I 

.think that •s merely repetitious. 

0 What shocked you - you suggested several categorios, 

use was one of them, what were the other things that you said· 

shocked you? . . I m sorry ••• 

A The facts that roads had been built across steep 

slopes and ••• 

0 I remember that, yes sir,.go ahead. 

A . Do you want me to repeat w~at I said or do you tlfaat 
LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 



App. 411 

Evans - Redirect 269 

1 me to add more to it? 

2 Q I want you to add - repeat what you said, I beg 

3 your pardon? 

4 A Well, the fact that homes were built in an area 

s of, if I may be allowed to give my personal opinion, pristine 

6 beauty, across - with roads across steep slopes with no 

7 public services provided, garbage •••• that is le ft out for 

8 dispersal with animals that might happen into it. Just the 

9 overall •••• 

10 C'!OURT: Let him finish the question •••• 

11 Q Did you see the garbage left out? 

12 A I saw trash strew11 up and down many of these 

13 sub-division .roads and the highway. 

14 Q You also saw it strewn up and down ••••• 

15 A I can recall.garbage cans turned over and the 

16 trash strewn along the highway. I can recall roads so bad 

17i that it took a four wheel vehicle to get through it and even 

18 that got stuck. 

19 Q Yes sir. 

20 A I recall erosion spilling down the mountainside 

21 from these roads that weren't paved. I can recall streams 

22 that were muddy by this siltation. 

23 Q And all of these things from these recreational 

24 developments primarily ••• 

25 
A I'm using this as an example. I was equallv 
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1 shocked by some of the other sub-divisions ••• I saw up at 

2 the south of Stanardsville and north of Stanardsville and 

3 east of Stanardsville. 

4 Q How long had it taken these conditions to - you •v~~ ,, 

5 described to develop, Mr. Evans? 

6 A To the best of my knowledge they had developed 

7 over a relatively short period of time, about five years, 

8 between 1968 and 1973. 

9 Q That• s all.· 

10 COURTs Any other questions? 

11 Q No sir. 

12 COURT: All right, Mr. Slaughter, do you wish to 

13 examine Mr. Evans or call him back later? 

14 StAUGHTER: I'd like to go ahead right now ••• 

15 COURT: All right sir. 

16 

17 CROSS EXAMINATION 

18 BY: Mr. Slaughter 

19 Q Mr. Evans in order to save time and in order to 

20 get the clearest picture that we can ••••• I'm going ahead and 

21 use the exhibit 3 which is the Greene County comprehensive 

22 plan. Irm going to read from the catalog version of it, 

23 which was sent out to the county ••••••••• that has the entire 

24 plan in' it. Mr. Evans, you have testified of course that 

25 Greene County was essentially a residential county have you net? 
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A Yes sir. 

Q And essentially rural? 

A Rural residential. 

Q At the time you found that ••• I'm re.ferring 

5 particularly to - would the Court Llke to follow on the 

6 copy that ••• 

7 COURT: I don't ha11e a copy of ~hat exhibit. I take 

8 it th.at' s the comprehensive plan in tabloid form that you 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

I are referring to? 

I PARKER: Mine is marked •••••••••• 

COURT: A 11 right, sir, thank you ••••••••••• 

t 
Q As to the chart labeled existing land use 

eflects, how rnany residential units were there in Greene 

\ ounty at the time you did your survey from approximately 

September 1973 to January 1974? 

A All units including vacant and seasonal mobile 

I 
fomes, 2,624. 

Q How many commercial establishments were there? 

A Including - once again vacant and deteriorating, 

20 .96 •••• including the town of Stanardsville. 
I 

I 
21 I Q Now the 96 is all of the commercial including ••• 

22 

24 

25 

A All units including the town of Stanardsville. 

\ Q Do you recall - I realize you've done it - you've 
I 

broken dawn for us in Mr. Parker•s questions but do you reca1· 
I 
I 

approximately how many were vacant of those 96? 
I 
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A It ts in the plan and I believe there were 22. 

Something on that order. 

3 Q And haw many industrial uses were there? 

4 ··.A· One. 

s Q And could you te 11 the Court what the industrial 

6 use was? 

7 A It•s a family business, which was in the -

s its industry was the manufacture and sale of furnishings and 

9 cabinets - cabinetry. 

10 Q How many people were employed there? 

il A Two - no more than three, and I hav!! since heard 

12 two. 

13 Q It rs really fair to say that there -. Gree• 
. . . . 

14 . county has no industry? 

··· 15 .A That would be true;. 

16 
' Q Has no railroad? 

17 A No sir. 

18 
oaly 

Q It's largest - it has/one incorperated town is 

19 that not correct? · 

20 A Yes sir. 

21 
Q . And thtJ - and· that is Stanardsville; the popuJ;ati 

22 is under 300? 

23 A . Yf!B sir. 

24 
Q That is within the corporate limits ·of the town. 

25 It haa no railroads? 

' . 
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1 A No sir. 

2 Q No airport? 

3 A No sir. 

4 Q So as ·you put itts essentially a homogenous 

5 rural county, t..'lat has a number of residents - in fact a 

6 very large number of - approximately 33 residential sub-

7 divions, plated in a relati":ely short period of time? 
short 

·8 Most of them in a relatively/space of time? 

9 PARl<ER: Your Honor, which question is Mr. Slaughter 

10 asking the gentleman? 

11 COURT: What do you mean - on the ca tegor:~t of 

12 cross examination or direct e:>:amination, Mr. Parker? 

13 PARKI::R: I'm not entirely c1.~rtain Your Honor that 

14 this comes in cross examination ••• 

15 ·COURT: We've got a divided area here. Mr. Slaughtei~ 

16 certainly has a right to cross examine on all the details 

17 'llP to the time that I ruled that Mr. Evans could .be treated 

18 by you as an ad·verse witness or to a llaw you to cross examine 

19 him. N<7¥1 he's getting into somewhat of an overlapping of the 

20 twC'.' areas • Mr. Slaughter ••• 

21 PARKER: I didn't inquire - I said his opinions ir. 

22 that particular area until I got into cross examination ••• 

23 COURT: It may well be that you are leading your own 

24 witness in that category. You certalnly have a right to lead 

25 him and cross examine him on a 11 these other details o Now with 
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1 regard to the numbers and all the other activities I think 

2 you are certainly in the proper area of cross examination, 

3 but with regard to opinions I think we. got over into the 

4 area of. cross examinAtion from Mr. Parker, which would make it 

s direct examination to you. • ••• once you get into opinion area 

6 So you should not lead him with· .regard to opinions. 

7 Q Well, may it please the Court, I was basically 

a asking him - well, I' 11 ask it this way. How many developmen a 

9 and this is on a page in the plan .••.. • ...•••....•••••.• 

10 I'm reading here from the tabloid - how many developments 

11 did you find as· of June 1974, existed at that tilna in Greene 

12 County? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I believe the number is 3lthat were recorded. 

Q And .,two at that time that had been unrecorded? 

A .Yes air. 

Q Approximately how many acres did they ccmpriae? 

A Approximately 5, 000 if I recall correctly. 

Q Have you been able to comply to the whole plan? 

COURT: You may refer hi:n to the page if you'd 

like to. 

. A · On page 14 of the plan, as of June 1, 1974, 

may I read from this? 

Q · Yss •. 

· A As of June 1, 1974, Greene county land had been 

sub-divided into no less than 33 developments comprisin 
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1 5,000 acres containing 3,000 recorded lots yet to be built 

2 upon. That 5, 000 acres could be .... whether or not the 

3 two sub-divisions that ·were not recorded were included in 

4 that 5, 000 acres I don't reca 11. I WO'.lJ.d think. they were 

5 not. But the 3, 000 recor~ed lots y':!t to be built upon •••• 

6 Q Mr. Ev::ms and if the court please I' 11 be 

7 happy to have him question ~tr. Evans at any tlme during my 

.s examination, because I want t!J undertake to do here is 

9 in as brief ~ fashion as possible to simply ask Mr. Evans to 

10 explain the planning process that. he went through. 

Ii COURT: All right. 

12 '~ In an orderly, Stf.!p by step fashion. 

13 COUR'1,: You may do th3to We've led him into a lot 

14 of it probably with a lot less detail than you would want, 

15 that's up to you. But you may do so so long a$ you consider 

16 the fact that in that category he's your witness. I believe, 

17 M.1='. Slau9hter. 

18 Q What was yoc.1r first contact with Greene County, 

19 Mr. Evans? 

20 A My first cont~cts with the Greene County Planning 

21 Commission in March of 1973. 

22 Q Was that shortly a fte.r. you car!le to the Thomaf!I 

23 Jefferson Planning ••• 

24 A Yes air. 

25 Q •••• co~ission. Could ycu te 11 us what the subject 
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of this - of the contact wa~? 

A. The Greene County Planning Commission had forwardEd 

to our staff a proposal to attach a townhouse ordinance to 

their existing sub-division ordinance. They asked for staff 

opinion, recommendation. · Myself and Mr. Abbott, the exe.cutiv~ 

director, appeared before the commission ••• 

Q For identification is that Robert Abbott, Jr.? 

A Yes sir. And to the best of my recollection 

suggested that rather than approach the - I believe the town-

house ordinance was in response to pressures for townhouses 

in Greene County • our response was rather than a piecemeal 

approach such as this that the county undertake a planning 

process which would incorporate the formulation of a county 

comprehensive plan and a zoning ordinance based upon that. 

0 And when did your office give that recommendation 

to the Planning Commission? 

A As far as an official recommendation I don•:t 

know. We did suggest that in March of 1973 as I recall. 

0 And ultimately you were authorized to go forward 

by the Planning Commission under the authorization of the 

Board of Supervisors? 

A Yes sir. 

0 Now you have told the Court and of course you 

testified before that it was your recanmendation that you 

go through the complete process including the comprehensive 
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1 plan and then a permanent zoning ordinance. can you give 

2 the court again in synopsis what is involved in a comprehensi•ITe 

3 plan? You have of course been describing the land use and 

4 structural use survey, but could you just give us in synopsis 

5 form ••• 

6 A Yes ••••• very briefly it•s a guide - a guide 

7 for use by the county in so far as its future growth is 

·8 concerned. Something that they can refer to when issues of 

9 '9rowth confront them. And the process usually entails a 

10 plannL1'\g document with a planning map. And it normally 

11 .incorporates proceflures which begin with an inventory of 

12 existing conditions, not only ~xist_ing land use bu.t everythin;J 

13 that's available that gives some overview of the county as 

14 ·it exists at the present time. Once this has been - once thi,t; 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

data, this information has been accumulated and analyzed 

and some - well, I shouldn't say conclusions - some picture o~ 

the county created as to what the problems are, what the 

existing situation is, you have a foundation upon which to 

work toward your plan. The next step is usually the formula-

tion of a citizen's committee, some type of a citizen's 

input committee to advise the staff - given perhaps in synops s 

form existing conditions in the county. To advise the staff 

as to how they feel the county should develop. And this is 

usually set forth in a statement of goals and objectives for 

a county. Once this is completed the staff then has ~he cn1,ni y 
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1 as it exists at the present time together with the citizen's 

2 ideas as to how the county should be in the future. And 

3 with these - it's almost like the county itself giving us 

4 directians. We have Hstraints within which to work, in othe" 

5 words the physical pattern has been established as part of 

6 the inventory phase. Given this and given the wishes and 

7 desires of the citizen's of the county, we come up with 

8 . planned alternatives and from this the plan which most reflec~s 

9 the needs of the county as can best be foreseen at this time. 

10 It is then prepared for public hearing at which time citizen• 1 

11 attend, the plan is presented, they make their comment• known 

12 to the commission. The canmission makes changes if any are 

13 necessary, and the plan is then forwarded to the Board of 

14 .Supervisors, another public hearing, more citizen's input. 

15 If any changes are necessary these are made. The county 

16 then adopts the plan and this serves •• .,their guide for 

17 growth and deve lopmen t of their county •. 

18 Q Going back then Mr. Evans to the point where the 

19 study of land use instructions had been completed, you have 

20 mentioned that there are other elements of information which 

21 go into - which are developed in order to present it to the 

22 citJ.een•s .goals com.'1littee, what types of data are those? 

23 A Well; you generally group them in major categorie••· 

24 ·For instance the - well, the land use~ the spacial arrangemeni~, 

25 spacial distribution of land uses - if you want to 90 into 
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1 housing the distribution of poor housing. An assessment of 

2 existing natural resources, in other words most of the citizens 

3 know this but you present them with a package that describes 

4 the county as it is physiographically, that is the streams 

5 and the mountains and the soils and the climate artd things 

6 like this •••• woodland and wildlife. An assessment of 

7 existing community faciliti.es, whether or not - what the 

8 capacity of - if they are overcrowded, things like: this. 

9 An economic analysis to determine where the economic base 

10 of the county is, whether or not the county is dependent 

11 upon markets outside of its awn boundaries for .itR services· 

12 and for its job supply. History of population growth, trends 

13. in population. Projections that may have been made by other 

14 agencies for the county. From this you generally draw some 

15 conclusions as to where the county is today and where it's 

16 headed for the future ••• given no action on the part of the 

17 county. 

18 Q I notice you are referring to a document there. 

19 Is this a document that was presented to the citizen •·s 

20 goals committee? 

21 A No sir, this document was one presented to the 

22 Greene County Planning Commission. It's a proposed work 

23 program for the comprehensive pbn and zoning ordinance,. with 

24 the various activities I outlined to you and the proposed 

25 dates of completion. 
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Q Now you·have referred to a citizen's goals 

committee, could you tell the court just a little more 

about who decides to have a citizen's goals committee? How 

waa it constructed and in fact how was it constructed here 

in Greene? 

A Yes· sir. Well, first of all the recommendation 

· 7 is made by the staff 0r in this case it was made by our 

8 staff to the Greene County Planning Commission that before 

9 we could proceed with pla~1l~ll9;,.we had· to haw input from 

10 the citizens of Greene County. The plan is the county•s · 

11 plan, it •s far· the people of Greene County, of couree it 

12 should reflect their wishes. And we simply requested of the 

13 Commission that they appoint a committee which represented a 

14 good cross section of the citizenry of Greene County and they 

280 

15 were familiar with the citizenry, and that it be of a suffici11nt 

16 size that we could work with this committee. And so this 

17 was requested and the Commission on the 20th of February, 

18 1974 established an Ad Hoc Citizen•• Goals Committee •••• to we~k 

19 with us. 

20 Q What in fact did you do tht!n with· the Citizen·• s 

21 Goals Conunittee? 

22 A Well, as I recall I pre~red a very preliminary 

23. statement - well, first we had a meeting betfore the Citizen'• 

24 Goals Committee was actually formed there was a rather large 

25 meeting' of the Planning Commission, which many, many people 
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1 attended. And the characteristics of the county and the need 

2 

3 

i 

I 
I 

for the plan were more or less discussed. Ana I • • • 

PARKER: Excuse me .r. Your Honor, for the sake of the 

4 record I wonder if Mr. Slau9ht.er ":ould be kind t~nough to 

5 establish the approximate date. 

6 0 As a matter of fact do you have a document, Mr. 

7 Evans, entitled calendar of Events leading to adoption of 

8 Greene County comprehensive plan? 

9 A Yes sir. 

10 Q Rave you got an extra copy? I have two, I can 

11 introduce one into evidence - you can read from that one. 

12 PAR.KER: The thing is of course Your Honor that 

13 there is no objection to the comprehensive plan here. our 

14 

15 

16 

17 

18 

19 

20 

. position is on the interim ordinance and we p1Jt it. i.n because 

we wanted to show that that information was available to the 

I I ' county and should have been utilized in the forrnation of 

1 an interim zoning ordinance, had they simply started earlier. 
I 
I 
I 

But ••• 

COURT: I suppo1:1e the issue .is going to ultimately 

be whether they wa i teo too long or whether they moved too 

21 fast. And I suppose you are saying that either or both of 

22 them •••• now that may or may not bf'! the case, and I should 

23 allow both sides an equal opportunity to address themselves to 

24 that point ••• 

2E l 

25 PARKER: The. question - the thing is - he •s suggesti1 g 
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1 he get into the detailed calendar of events leading up to 

2 the adoption of the comprehensive plan. And frankly - exce 

3 in so far as those events occurred prior to the interim 

282 

4 zoning ordinance, I don't think that would make any differen • 

5 We are not here contesting the comprehensive plan •••••• 

6 COURT: Well, let's see what he can relate to ••• 

7 PARl<ER : •••• at this time •••• 

8 Q If the Court please as I indicated yesterday •••• 

9 PARKER: · · EXce pt in so far as I might •••• excuse me, 

10 except in so far as Mr. Matthews' . particular property 

11 might have been left out of something which ultimately 

12 wound up in the zoning ordinance. The comprehensive plan 

13 and the zoning ordinance ..•...•.. . . . __ .., ....... ,.. -... . 
14 are not the same thing. 

15 Q It is perfectly clear certainly from all of 

16 the evidence that Mr. Parker has introduced and from matters 

17 that have come out otherwise that this interim zoning 

18 ordinance was part of an overall planning process resulting 

19 in a zoning ordinance. 

20 COURT1 Well, I take it that that has been at least 

21 indicated and implied, I'm not sure that the evidence has 

22 been presented fully on that. f.laybe Mr• Evans could addresa 

23 himself to that· i.tnd l would certainly admit that schedule 

24 then in keeping with. the development of the interim zoning 

25 ordinance. Mr. Evans was the comprehensive plan approached 
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1 independently or in cc·njunction with the interim ordinance? 

2 A No sir, it was independent of it. 

3 COURT: And in what sequence, behind it or ahead 

4 of it? 

5 A It preceded the concept and the irl.it.ia 1 pr1.tpara-

6 tion preceded the interim zoning or.aina.nce ••• I mean I .really 

7 can't speak to this sir bec:::.iuse the inter.im zc::-d.n~r ordinance 

8 was a. matter. more between my - Mr. Abbott and the Greene 

9 Cou.nt.y Board of Supe1·visorri. And I did ••• 

10 COURT: I' J.l admit the schedule in so far as it 

11 might be objected to as having no rearing on the interim 

12 zoning ot·dinance, but obviou.5; ly some of it is connected with 

13 the <:>ther. phases of .... 
. 1 ..... Now exactly what point ..... 

14 A I might be able to clarify i.t with th~.s statement. 

15 I had this ca lenda1~ or th is ::ir.oposed work pr0<1ram that I 

16 p:r.~sented to the Gre>S:ne County Pla::mhi9 Commission outlining 

17 what we proposed to do a.lso established deadlines at which 

18 time these were supposedly to. be C·:>mplet:ed. And we were -

19 I had it, as I presented it to them, I proposea work would 

20 oogin on the 31st of August, 197.3, and that our plan would 

21 be completed on the 15th ot: February, 1974. Well, the - and 

22 also .indicated that this map - this e:xisting land use map 

23 would be completed by the 15th of November, 1973. Well, by 

24 the 15th of January I was just completing it so I was alread~ 

25 running two months behind. And I could see then that the pre-
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1 posed work program was unrealistic in so far as the time

2 table was concerned. And I really couldn't give them - I feJ t 

3 like I ·couldn't. give them a firm date as to when the plan 

4 would actually be completed. 

5 COURT a Then the schedule had to be in a sense 

6 abandoned or at least updated - as you originally prepared 

7 it was not the dats by which you got the job done, I take it i 

8 A Yes sir. 

9 PARI<EB.1 If the court please, Mr. Slaughter wishes 

10 to .introduce the •••• I have no objection for the purposes 

u the Court indicated, except I should note that to some extent 

12 it is leading upon Mr. Evana with respect to the January 

13 14, 1974 entry - it says field survey analysis, preliminary 

14 projections, and needs statement completed. Preliminary 

15 goals and .objectives statement begun. Mr. Evans has already 

16 testified I think several times by now as to what was in fact 

17 completed at that - on January 14, 1974. And I don •t 

18 wish this to show a statement here to lead him irito somethin~ 

19 else. 

20 COURTa Well, let's see if we can relate it this 

21 way. Did you give that tentative schedule.·and projections 

22 

23 

24 

25 

of completion dates to the Planning Commission? 

PARJ<ERa This one sir? 

Q We are talking about two different things Your 

Honor •••• I think that is the only thinq that concerns me ••• 
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A The proposed work program? 

COURT: yes. 

A Yes sir, I gave that to them in the summer ••• 

COURT: Now you are talking about a different 

date then Mr. Slaughter is that right? I didn't realize you 

all had twC' different ••• ~ 

Q This is the document that r wanted to have 

introduced· - I was simply t.rying to ••• 

COURT: Let's see - calendar of events •••• 

A This is the actual date that these occurred. 

PAR.I<ER: I don •t have any obj~ction to any of that 

12 Your Honor except where it says January 14, 1974: and the 

13 statement fol.lowing th::it I think Mr. Evans has alrll!ady 

14 told us about it, and J don't thi.nk that Mr. Slaughter ought 

15 to ••• 

16 COURT: We 11, do y()u object to thi.s being admitted 

17 or do you fee 1 it would help the ••• 

113 

19 

20 
I. 
: 

21 
j 

22' 

23 

24 

25 

I 

\ 
f 
i 
i 

\ 
I 
I 
I. 

! 
I 
i 
' I 

I 
\ 
i 

PARKER: I feel it would help. 

COURT: All right, what exhibit number shall we 

give it, Mr. Slaughter? Let's have it introduced in evidence. 

S LAtl'GHTER : C ••• 

COURT: That will bg defendant's exhibit number •••• 

REPORTER: C. 

COURT: C. •••• 

PARKER: I think those dates will be helpful, Your 
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1 Honor, in one place ••• 

2 COURT: All right, now that will at least give 

3 us an opportunity to ref.er to that and not have to go througl 
~ 

4 it in detail with the witness. Go ::t.head then Mr. Slaughter. 

5 

6 The Calendar. of Events was markec and received 

7 into evidence as Defer1dant's Exhib5.t. Number c. 

8 

9 Q As your calendar of events leading to the 

10 adoptiq~ of the Greene County comprehensive plan is now in 

11 
.evidence, Mr. Evans, as exhibit c - defendant's exhibit c •••• 

12 The Court now has the original exhibit, I think we can foll~ 
13 

back and it won't .be nece'saary to go into tremendous amount 

14 of detail as to each of the items that you have listed on 

15 
there. But could you tell us really just in your own words 

16 
what the Citizen's Goals Committee that was appointed - you 

17 
did with the Citizen's Goals Committee_ to try to bring along 

18 the planning process? 

19 A Okay, well ••• 

20 
Q And in doing so you can also bring .in what 

21 
additional data and information became available as the proce 11s 

22 went on? 

23 
A All right, well, it appeared fran the onset that ·~ 

24 
we 11, of course, with no planning activity ever having taken 

25 
place in Greene County so far as comprehensiw plan manv _of 
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1 the citize.ns were - weren • t quite sure what a goals an.d 

2 objectives statement entailed, so it was recommended and 

3 requested th.at our staff come up with a proposed preliminary 

4 goals and objectives statement for this committee to ).--eview 

5 and comment upon. And this we did and this we presented 

6 to the goals c~mittee. And at their first meeting on the 

7 27th of February, '74, they proceeded - well, it was mailed 

8 to them, they had a chance to review it - at this first 

9 work session they proceeded then to change it as they 

10 saw fit. And each succeeding citizen's goals committee 

11 was more or less a repetition of this. The citizens would 

12 review it, would discuss it, they would break off into 

13 groups, they would meet during the week. They would send a 

14 spokesman and inform me that they felt that certain goals 

15 should be added, certain ones should be changed, certain ones 

16 should be deleted. 

17 Q can you give us some idea what you mean by goals 

18 Mr. Evans? · 

19 A Well, we had broken dawn ••••• 

20 Q An example perhaps? 

21 A Well, provide safe and sanitary housing for 

22 all the citizens of Greene County, that would be• something 

23 which is very general, something which unfortunately is not 

24 always achieved, but nonetheless something that you could agr~e 

25 is needed and something which you aim for. An objective is 
~~~_ll--!-~~~~~~~~~~=====· ~~~-=-~~~-'-----
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1 more specific. It entails dealing with perhaps programs, 

2 housing programs, which might be utilized in achieving your 

3 goals. And policy is even more detailed, in that you might 

4 establish criteria for your housing. So basically that's 

s the three areas within which we worked. 

6 Q And how many different areas did you work in? 

7 
A I'd have to check the comprehensive plan, I 

8 think we covered a full spectrum of land use planning, 

9 community facilities, transportation, land use, - I mean, 

10 yes, land use concept, that is the spacial arrangement that 

11 the land use should take, ultimately a cluster pattern. 

12 Conservation of the environment, housing, agriculture, 

13 I could list them all for you if you want me to refer to the 

14 plan? 

15 
Q Yes, why don't you •••• 

16 
A I'd rather have the t.abloid if I could ••• 

17 
Q All right. 

18 
A We listed five general goals and under these 

19 objectives relating to fairly large sections of what would 

20 
be ccmsidered on the comprehensive plan. The first objectiw s 

21 
dealt with procedural, that is citizens input, citizens part:-

22 
cipation, in the planning· process, on an ongoing basis. 

23 
General developnent dealing primarily with the form of 

24 
the - patterns of development of the county should direct 

25 
itself. Agriculture, residential, which dealt with the housi~a* 
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Housing situation - location and housing shelter. Commer-

· cial,economic, public utilities, cammunity facilities - well, 

' canmunity facilities, community facilities - public schools, 

libraries, recreation, public safety, sanitary landfill, 

and finally transportation. 

Q And the information that you developed as you 

put it and presented to the Ad Hoc Goals Committee was all 

that available at one time or was that sort of given to them 

as it became available? 

A No, what we did, we had accumulated much data 

- well, just - we had accumulated just about all existing 

data on the county. And with the knowledge that I had 

gotten firsthand by driving throughout the county plus 

more or less the essence of the data that we had, we presentE d 

the goals committee with an overview of the county as it 

existed at that time. The detailed studies, the formalized 

studies that were eventually published in the plan were 

being done concurrently. In other words we knew for instance!• 

what the median income was, but when you want to break that 

dawn or - we knew for instance what the education was as 

a percent of the State, but when you want to break that down 

by age grouping and things like this, we felt this wasn't 

really necessary far the goals committee to function. 

And this was being done concurrently by another planner whil~ 

I conducted the citizen's goals conuni ttee meetings. or worked 
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1 with the citizen's goals conunittee. 

2 Q And what was the ultimate fruition of the 

3 citizen's goals committee meetings? 

4 A The ultimate product was· their statement of 

5 goals, objectives and policies for guidance - for staff 

6 guidance in producing a comprehensive plan. This was 

7 presented to me and in turn presented to the. ~lanning 

8 Commission for their review and comment and returned to 

9 staff for planning formulatic:m. 

10 Q And that was completed I believe on June 28, 

11 1974? 

12 A The statement of goals and objectives was 

13 essentially completed the 15th of May1 • 74, presented to the 

14 Planning Conunission .the 5th of June, '74, and a plan drawn 

15 from this in a preliminary form presented to the Planning 

16 Commission an - well, completed in rough draft the 20th of 

17 June, 1974. 

18 Q All right. Now you have mentioned in some 

19 example form, but what additional - as best you can recall, 

20 additional compilation of information was presented to the 

21 Planning Commiseian along with the report of the citizen's 

22 goals committee? 

23 PAR.RER: What is .that date? 

24 
· Q The presentation - the preliminary goals stateme11t 

' 
25 was May 15. 
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1 A Well, actually this - the data wasn't presented 

2 separately - in other words it was presented along with the 

3 - the data as I said was being done concurrently with the 

4 citizen's goals committee. The data was - I can•t recall 

5 whether it was presented formally to the Commission or not. 

6 I'm sure we reported it to them in some form as needed, 

7 while the goal •s committee was working, but basically this 

8 finished data in the form of charts and figures and things 

9 like this data was presented as an integral part of the plan, 

10 I mean it got into detail which was really oi not that 

11 much value in formulating the plan in any more detail than 

12 we had already discussed it. 

13 Q Well, it was brought together in final form 

14 with - or in say, assembled form on June 28, 1974, when the 

15 preliminary draft of the canprehensive plan was completed? 

16 A Yes sir. 

17 Q And the County Planning Commission was given a 

18 copy at that ti.me or did they wait until July 25? 

19 A No sir they were given a copy of it at that time 

20 and asked to review it and to meet at their pleasure with the 

21 staff to confer on the plan for any necessary changes. 

22 Q I notice on July 25, you had a work session 

23 with the Planning Conunission ••• 

24 A Right, in essence they were given- a month to 

25 review the plan for comment. 
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Q Then can you just give us in synopsis the 

next steps that went into the final adoption of the plan in 

October of 1974? 

A Okay, the presentation of the plan also entailed 

discussion of plan alternatives, although plan alternatives 

weren't formally presented in the .form of proposed plans but 

they were discussed. I can't recall exactly what the Planning 

Commission discussed specifically about the plan, I do recall 

the fact that they felt the minimum lot acreage for instance 

was too big ••••• too large. And there were things like this. 

Basically familiarizing themselves with the overall concept, 

pursuing alternatives, and they decided that this was what they 

wanted to go along with. Amendments were made. It was approved 

by the Commission for publication - public hearing. A decision 

Wis made that they wanted to publish this plan in tabloid 

form for distribution to all boxholders in the county for public 

information. The Board of Supervisors authorized this publica-

tion, the plan was published on the first of Oc:tober, 1974, and 

distributed. The Planning Conunission held a public hearing on 

the plan on the 12th of October, 1974_ and certified to the 

Board of Supervisor~ that the plan• or certified to.the Board 

the plan with th• recommendation that it be adopted. The Board 

advertised and held a public hearing on the 16th of November, 

292 

1974, and adopted the plan essentially as approved by the Planning 

Commission to them, with same modifications primar~ly in lot size, 
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I I believe. 

Q Now it's in the record already that the final 

\ordinance was passed ••••••••••• it's in the record that the 

\final zoning ordinance was adopted on February 22, 1975, and 

\the effective date was March 1, 1975. Could you tell us 

in sununary what went on between the time the comprehensive plan 

ras adopted and the time the final zoning ordinance was adopted? 

I A Well, in brief there was crash effort on the part 

~f the entire staff of the Thomas Jefferson Planning District 
I permanent 

293 

tommission to give this county the best possible/zoning ordinance. 
\ 

And we began immediately upon adoption of ~he comprehensive 

~lan and we worked straight through with - working with the 
I 

Commission, with citizens, and finished I believe a roush 
I 

I 
~raft sometime the middle of January. 

I 
I Q And of course it's also in evidence that the 

ihterim zoning ordinance ended by its own terms on March 2? 
I 

I 
I 
I 
I 
I 

thle 
I 

A That's right. 

Q Is that not correct? 

A That's right. 

Q Perhaps on .March 1st ••••••• the effective date of 

permanent zoning ordinance ••••••• You have mentioned Mr. Evan.s 

ttjat this was a crash program, did in fact even with the year 

tJe interim zoning ordinance gave you, you feel any sense of ' 
l 

pressure in developing and concluding your comprehensive plan 
I 

ai+ developing and completing the final zoning ordinance? 
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A Yes sir, definitely. 

2 Q And could you say really whether or not the planning 

3 process of a small, rural,homogenous county such as Greene 

4 turned out to be more of a major undertaking than you had 

s at first assumed it would? 

6 PARKER: I think he's talking about Greene county not 

7 a small rural, homogenous county such as Greene, Your Honor. 

8 COURT: All right, I think it should be specifically 

9 with regard to Greene county. 

10 Q Yes sir, I am dealing with G:t·eene County •••• 

11 COURT: All right. 

12 Q But I was simply summarizing the testimony that he 

13 and Mr. Payne had already given. 

14 COURT: All right, go ahead if you can answer it, Mr. 

15 EVans. 

16 A It took longer than I expected. 

17 O Since we have agreed to acccmnodate Doctor LeGarde 

18 and I certainly want to sir, we might •••••• 

19 COTJRT: All right, you may have Mr. Evans stand aside 

20 for now and recall him later. And Doctor LeGarde may be called 

.21 · at this time. 

22 

23 

24 

25 

DR. R. s. LEGARDE, having been duly sworn, testified 

· as follows: 
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i 

App. 437 

LeGarde - Direct 

DIRECT EXAMINATION 

Q Doctor IAGar.ne, would you give your name for 

the record please? 
I 

A I am Doctor R. s. LsGarde, physician. 
I . 

Q As a physician did you hold a position in April 
I 

7 of 1957 to August of 1973 that involved Greene County? 
I 

8 A Medical Director during that time. 

9 ~ During that time is it fair to say that you got 
. I 

10 to, know the county fairly well? 

11 

12 

13 

14 

15 

A Very well. 

Q Did you become concerned over that period with 
I 

any sanitation problems in the county? 
i 

~ Definitely. 

Q What were the nature of the problems in particular 

16 you were ccmcerned with? 

17 A In the middl~ 60's there was big pressure to 

18 develop the county for domestic purposes. And we had no controJ s 
I 

19 of lot size and people density. The water control board, the 

20 

21 

22 

23 

24 

25 

division of engineering of the State Health Department concurred 
I 

that1 we were building a poter,tial health hazard, to not control 
I 

it. 
1 
Anc.l I asked the Supervisors repeatedly to enact some 

control that would give us authority to restrict this rapid 

uncontrolled growth. 

Q Did they do that? In 1968? 
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1 A In pieces we got a sanitation ordinance and we 

2 did by State pressure, by administrative policy demand that 

3 drainfields be replaceable, that enough areas ~hould be 

. 4 assigned in the beginning that a repair or replacement would 

5 be available. 

6 Q And when did the sub-division ordinance finally 

7 fran your pressure get amended to the point that it did do 

s that? 

9 A I believe • 73. 

10 Q Now was even that in your judgment as a sanitation 

11 expert enough to help the county with the sanitation problems? 

12 A No, it was a good beginning. and was not as 

13 restrictive as we thought it should be, but again it• s a little 

14 difficult to go rapidly enough to forsee these things; .•. , 

15 Q When you left the county what was the next thing 

16 that. you had been advocating at public meetings. in this county 

17 and you felt was necessary from a sanitation standpoint? 

18 A Zoning ordinances that would give us authority 

19 to supervise sewage and water. 

20 Q Thank you, that's all I have an direct. Mr. Parker. 

21 

22 .CROSS EXAMINATION 

23 BYI Mr. Parker 

24 

25 

Q When did you leave the county? 

A August of '73 •. 
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i Q 

lrdinance 

Were you happy to see the original sub-division 

cane along in 1969? 

A Yes sir. 

I Q And you say there were some health regulations 

+fare that that you were happy to seet 

I 
I 

A We had a sanitation ordinance which did not 

ihclude size and potential use, ht&t the original ordinance 
I 

was in essence that everywhere that people gathered, dwelt I 
ot congregated rnust have some approved means of sewage disposal. I 

I Q was that passed prior to the sub-division ordinancei 

A Yes. 

0 This was a problem you said you had seen in Greene 

13 Co~ty in the middle 60's? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 
I 

A Right.. 

Q And you brought it to the attention of the county 

even then? 

A Repeatedly. 

Q Thank you sir. 

COURT: Any other questions Mr. Dickey? 

REDIRECT BXAMINATION 

BY: \ Mr. Dickey 

\ Q 

Canm~ssion and the !loard of Supervisors of Greene County< I 

Did you communicate these concerns to the Planning 

I 
i 

I 
I 
I 

A Yes. 
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1 Q up until the day you left? 

2 A Repeatedly again. 

3 Q Now had it gotten to the point in your judgment 

4 where ••• 

5 PARIOm: Objection, leading ••• 

6 COtJRTa You are leading Mr. Dickey, obviously. 

I 7 The question is obviously leading, see what you can ••• 

8 Q What additional measures - you testified earlier 

9 that we needed zoning with some controls, what sort of controls 

10 and why? 

11 A What I had hoped that we would ultimately have 

12 would be the type of control that when i;ub-divisions got beyond 

13 a certain number that we would not authori?.e them without 

14 centra 1 water and sewage • 

15 
Q And why was it that you felt this was necessary? 

16 
A Because of the beginning pollution of the deep 

17 waters, the ground waters and the density of people over them. 

18 
And Wfe were beginning to use up the prime soils and people were 

19 
wanting to live on those that weren't acceptable,. without central 

20 sewage. 

21 
COURT a WaR a 11 this communicated to the governing 

22 body? 

23 
A Yes sir. I am not·sure intelligibly at each and 

24 every confrontation. 

25 
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1 PARRER: was it intelligibly received Doctor LeGarde? 

2 COURTs No, I'm merely asking whether he communicated 

3 ~t - whether they receiv~d it is another matter, but you under-

4 took to inform them of the same thing you are telling the 

5 court? 

6 A Right, yes sir. 

7 COURT: All right. 

8 

9 RECROSS EXAMINATION 

10 BY: Mr. Parke1: 

11 Q You undertook to do that on numerous occasions? 

12 A Yes sir, I think that can be docwnented. 

13 Q And again not repeating but based on what Mr. 

14 Dickey said - beg inning in the 60-s when the problem began 

15 to arise? 

16 A The problem became more acute then because there 

17 were efforts to develop th& land repeatedly by large tracts 

18 and small lots and the pressures were upQD us to sign plats •••• 

19 without any provision for sewage and water and many times when 

20 we tried to explain this to people the so-called developer didn't 

21 understand and I think mostly rtirposely. But he definitely 

22 didn •t. 

Q He did have - by the time you were having to sign 

24 plats you did have your sanitation ordinance? 

A Right. 
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1 Q And your sub-division ordinance? 

2 A Right. 

3 Q And later your sub-division ordinance.amendments 

4 that you approved of?. 

5 A Right. we thought each one of them was a good 

6 step. Now not perfection at all, but we 're provincial enough 

7 to know that you can't move in an area like this as rapidly 

s as you might like. 

9 Q Thank you sir. 

10 COOR.Ta Any other questions of Doctor LeGarde? 

11 DICJCEY: No sir. 

12 COURT1 Thank you Doctor LeGarde and you are excused. 

13 A Yes sir. 

14 COURT: It's a· pleasure to have you here sir. 

15 SIAUGHTER: We recall Mr. EVans, sir. 

16 

17 MR. EVANS having been previously sworn was recalled 

18 and testified as follows 1 

19 

20 CROSS EXAMINATION 

21 BY: Mr. s lauqhtar 

22 Q Mr. Evans you testified yesterday that at the 

23 beginning of your planning efforts here in Greene county, Greem 

24 County didn•t even have a tax map is that correct? 

25 A That's true, yes air. 
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1 Q And while there were certain relatively general 

2 documents which were used by the District Commission in 

3 evolving the plan that Ml:'' •. Parker has listed and in most cases 

4 submitted into evidence, was there. anything else specifically 

s related to Greene County that you can recdll that you could 

6 uoe that had been done for Greene? 

7 A There may have been sources that some of the other 

8 planners were still in the process of trying to obtain or 

. 9 trying to see if thel7 existed, that were riot available. I 

10 can't say ~p'9clfically. 

11 Q But would it be fair to say - in order to try to 

12 summarize, did you have the same type of resources here in 

13 Greene available to eo studies such as you were undertaking 

14 that you would have had say ln ••• 

15 A No sir - no sir. 

16 Q While it is in evidence through the permanent 

17 zoning ordinance could you tall us what the zoning under the 

18 permanent zoning ordinance for the proposed Greenetown Sub-

19 division tract is at this time? 

20 
A It's in the agx·icultural A-1 zone. 

21 
Q And what would that "."' what type of sub-dividing 

22 would that permit? 

23 A It would limit it to two acre minimums. 

24 Q And could you say how many families would live in 

25 each unit? In other words •••• 
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A You mean hQ!i many persans could live in each 

unit? 

Q · No, how many - in other words .. it seems to me -

would it permit multi- ••• 

PARKER: It seems to me Your Honor if I may object 

Mr. Slaughter is making him his witness on this point ••• I 

have no terrible objection to that, I want him to unde~stand 

it, but it seems like to me if. that's the case Mr. Slaughter 

ought to establish what type of residential development -

residences he's talking about, attached, disattached - the dens ty 

and so forth are different ••• 

COURT1 I think he's getting to that. I was getting 

the impression that the t:Wo acre minirnwn may apply to single 

family dwellings but I'm not sure. I gather that •s the directi 

he's going. Go ahead Mr. Slaughter ••••• as to what the two 

acre minimwn applies •••• 

Q ·. The Questions - between you and Mr. Parker, I 

think if Mr. Evans answered your two questions he could almost 

take ca.re of my questicm. 

A It applied to all uses - all uses, that has since 

been amended to exclu~ certain uses - only those that don't 

require .septic systems I believe or sewage disposal systems. 

But at t.he tims - the pe.rmanent ordinance, as first adopted, 

the minimum lot size applied to all uses. 

COURT a So the two acres would be r 
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1 A Yea ••• 

. :.! .. 2 COURT: I take it under the A-1 zone category? 

3 A Well, yes sir,· thi• is the type .... 

4 COURTa It wouldn't allow commercial? 

5 PARI<ER: Your Honor we are talking about two different 

6 ord.inancea, i:f we refer to rural-residential.. I don "t think 

7 there .•.. 

8 A If I can refer to the ... 

9 COURT: Well, What does A-1 indicate? If that•a the 

10 present zoning classification? 

11 PARKER: The present classification is A-1. 

12 COURT: That's what I understand - the question ia 

13 what that permits. 

14 A TWO categories, uaea permitted by right in that 

15 zone and uses permitted by special use in that zone. Shall 

16 I real the uaea? 

17 COURT: Go ahead air, I'm not that familiar with them. 

18 A Okay. Permitted by right, single family attached 

19 dwellings, conservation and preeervation areas, agriculture, 

20 schools, churchea, parks and playgrounds (public) and public 

buildings, church adjunctive cemeteries and family graveyards, 

lodges, hunting clubs a-d boating cluba, fiah hatcheries, and 

public utilities, home occupation• as defined, accaaaory uses ancl 

atructurea aa .defined, dairying, plant nurseries-wholesale.. way-

25 aide etande eelling commoditiea raised on premise, kennels, 
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1 veterinary clinics, and hoepitals, volunteer fire house, and 

2 I (_ 

I 

rescue squads. Those by right. By special use permit - camp-

3 grounds and summer camps, recreation areas, private, sawmills 

4 and planing mills, water and sewage treatment or distribution fac::i-

5 lities, general stores as defined, antique, antique craft and 

6 gift shops, sanitary landfills, animal showqrounda, way~ide stan~•-

7 temporary, tourist homes, natural resource extraction and pro-

8 cessing, mobile homes .in conformance of Section 13. 5 of this 

9 ordinance. Hospitals, clinics, sanitoriuma, nursing homes, re-

10 habilitation centers, dinner theaters. airports or helioports, 

11 customary storage of dynamite as accessory use to agriculture 

12 activity, seasonal shooting ranges, private schools, commercial 

( 
i3 warehouses for bulk agricultural products, country clubs, com-

14 munity centers, swimming, tennis, fishing and gun clubs and 

15 similar uses. Craft or cottage industries, carnivals, fairs, 

16 temporary non-profit only, mobile homes in conformance with sec-

17 tion 13.5 of this ordinance. 

18 COURT: All right go ahead air. 

19 Q Now a special uae permit that would be a special 

20 uee permit that would be granted by the Board of zoning Appealsl 

21 
A Yea air. 

22 O Now in a sense that leads me into a question or 

23 two on zoning under a permanent zoning ordinance - could you 

( 
24 tell us whether or not there ia a tendency toward permissible 

25 flexibility, that is discretionary flexibility in zoning at thil tim 
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PARl<ER: Objection, I don't know whether that relates 

:to this ordinance or what - I don't understand the question. 
I 

COURT: From the ·standpoint of planning he may I 

I 
lthink answer it. Now in so far as the Greene County concept 

\or the policy in Greene Cou&ty I'm not sure he can answer that 
I 
Mr. Slaughter. He certainly hasn't ••• 

I 
l 

SIAOGHTER: I think that is certainly fair observa-

tion, Your Honor. In fact perhaps I can ask the next question 
l 
and then in quite a different context come back to it and lay 
l 
the foundation. Yesterday when Mr. Payne went over the zones 
! 

On the present permanent zoning ord inancEiS map, Mr. Evans -
I 

h~ was asked to read off the different zones - excuse me, Your 
' 

H I l.0 t? onor, can you see 

COURT: I can see it, yes sir. 

Q And he did, but as I understand it there are two 

I 
I 
I 

zones left out and the reason is tha·t there are no zones on 

\ 
the map, only zones in the ordinance ••• 

I 
l 
I 
I 

A 

Q 

A 

Yes sir. 

Why is that~' 

Well, we - the inte:it was to provide the county 

option of allowing number one, higher density or cluster type 
I 

re~idential development within existing R-1 zones, should the 
I 

I 
need arise in the future. Since detailed plans for each of 

\ 

' I 
the~e clusters had not been done so as to designate exactly 

I 
·where that kind_ of density should go within t-hA""""' ,...1m:+•""" .. ~~ 
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1 was established as a. floating zone l.Ultil such time as somaone 

2 would come in with a proposal for review by the Commission 

3 and possible rezCllling. They could rezone within these 

4 eluatera ·ft:>r a higher density. 

5 Q . The llamiing Commission ••• 

6 A X • m sorry the Soard of Supervisors. 

7 Q I see. 

8 COUR'l'1 That. is within the R-1 area? 

9 A The M-1 ~one since Ward's study we felt was necessairy 

10 to determin~ what type of industry would be compatible with 

11 goals, policies and objectiv.s of the plan, and since staff 

12 needed further time to specify specific areas for this industry,. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

That was al.so classified as a floating zone tn be applied 

anywhere in the county should the proposed developer come in 

and preeent his proposals or until such a time as the clustQ",. 

individual cluster plans were completed and industrial areas 

. designated at which time the Board will be free to rezone the 

map to apply say the M-1 zone to the area outlined in the 

comprehensive plan as being suitable for industry. 

Q And theae zones that you've described are described 

as floating zones? 

A Yee, simply because - as you see they appear C>I\ 

23 this map, they are fully described as all the other zones in 

24 the text of the ord inanc:e. 

25 
Q What ie the pw:pose of floating zones to aet back to 
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1 ,get back to my previous question? 

2 A As I said the - it is-the basic concept of the 

3 plan was to cluster de;10lopment or to concentrate development 

4 ,in certain areas of the county. Therefore it is necessary 

5 that each cluster receive detailed attention to determine 

6 where within these clusters such density should be allowed and 

7 where in thes'! clusters manufacturing if any sh,ould be allowed. 

8 Q could you say whether or not this is designed to 

9 9rant a certain flexibility ••• 

10 A Yes - right. 

11 Q And that of course with this fouri.dation bring me 

12 back to my previous question ai; to whether or not flexibility 

13 tn certain circumstances is considered desirable in formulating 

14 · a plan and subsequent zones? 

15 A Definitely. Considering the nature of the county 

16 .. ;!.ts being primarily very low density with no industry. This 

17 did provide the necessary flexibility. 

18 

19 

20 

21 

22 

23 

24 

25 

COlTRT: Mr. Evans I notice from the latest map that 

in the mountain area, appa.x.·ently all of that has now been 

zoned to a much lower density than that which you had apparent! 

observed in your tours through there, so that the type of 

development that you indicated you thought undesirable is no 

longer allowed under this type of present zoning? 

A Well, the min~uum acreage is 5 acres, and that's not 

to say it •s not allowed. I w 
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COURTa I see. Now what ia the most significant 

3 area otbtir than - is it conservation area in the mountains 

4 is that what it's called? 

5 A Yes sir. 

6 COURT: What's the next rr.ost significant area of the 

7 county in so far as its highest acreage, that is ••• 

8 A It would be agricultural sir. 

9 COURT: Agricultural. 

A Yea sir. 

11 
COORT1 And I notice the business areas seem to be 

12 limited almost entirely to the Ruckersville ••• 

13 A Yes sir, the reasoning behind this once again .is 

14 t.hat we need - well, we - the ordinance was purposely designed 

15 to be . tight so that the extra time that we would have to 

16 plan these clusters would allow ·the best possible placement of 

· 17 commercial uses within the county. In other words the commercial 

18 uses should and in fact must. reinforce and compliment the 

19 cluster c.oncept. And therefore its location is extremely impor• 

30 

20 tant and one of the policies of the plan was not to allow strip •... 

21 
COURT I I see. 

22 
A ••• commercial to develop. 

23 Q Mr• Evans you have referred to cluster plan, could 

24 you tell us and I realize you have in some - in very brief form. 
25 

could you.tell us what's involvad in cluster plan? 
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1 A The basic ethic behind a cluster plan is to concentJi-ate 

2 surburban or urban type developnent in a relatively compact 

3 area. So that the cluster_ can develop at a density wherein it 

4 can support numerous activities, such as schools, libraries, 

5 parks and can support some type of commercial, can support 

6 industryJ in other words it in effect encourages the creation 

7 within Greene County of identifiable communities, wherein peop~t 

8 can let's say walk to their place of business or walk to the 

9 stQre or walk to school, without having to get into an autamobi .. e 

10 and drive hal:fway to Charlottesville. In other words you need 

11 the density in order to ._ttract the commercial and industrial 

12 uses that Greene County needs to s.tabilize its economic base. 

13 If - it's an attempt to prohibit or at least to discourage 

14 the further proliferation of sub-divisions scattered throuqhout 

15 the county, many of which sub-divisions aro located in prime 

16 agriculture land. So it serves two purposes, that is to save 

17 your mountains, to save your agricultural land, and to encourago 

18 the development of viable communities which will reinforce the 

19 tax base of the county and prevent waste of natural resources. 

20 
Q Would sewer service be included in your plan for ••• 

21 A Yes sir :- yes sir. 

22 Q Would that be true ultimately as the plan indicates 

23 for all clusters? 

24 A Not for all clusters, only the largest and. the most 

25 densely settled clustars would be served directly with sewer 
LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 



( 

1 

2 

3 

4 

5 

6 

'. 7 

8 

App. 452 
Evans - ·cross 

lines. ~n other words the Dyke cluster and the Lydia cluster 

are too far away from the proposed sewage treatment .system 

to be serviced by them and the densities proposed are too low 

to necessitate it. 

COURT: Given the $hortcc.xnings that you have indicated 

that you found, what is the most significant natural resource 

that you found to exist in Greene County, Mr. Evans? 

A Well, without a detailed soil survey I couldn't 

9 say it's th~ county's agricultural land, although I've seen 

10 very many, many beautiful farms. I would say its natural 

n beauty. It doesn't ••• 

12 COURT: In relation to the mountains r,r any particular 

13 area or ••• 

14 A It would be I would say the entire county, sir. 

15 I mean each part of the county has its own particular visual 

16 qualities. I think the mountains particularly have this, but 

17 there are .areas in t~e eas-::: i11 which you have same beautiful, 

18 beautiful .farms, clean streams - I just think the natural 

19 features of the county really a.re its most valuable resource • 

. 20 I mean there are no minerals really to speak of. 

21 COURT: Yes sir. 

22 A Th~t have been mined and people ccme here, you can 

23 see that by all the second homes that are going up, to enjoy 

24 this natural beauty. 

25 COURT: Go ahead, Mr. Slaughter. 
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l Q oo·x understand from what you've said about the 

2 cluster plans that planning is ongoing? 

3 A Oh yes sir, ye~ sir a 

4 Q You've also mentioned a soil plan what is that? 

5 A This is a detailed soils map which will be under-

6 taken, I believe by the Soil and Water conservation Service, 

7 in which they - I don• t know h(7.tl they are conducted, I think 

a i't takes about three years. And they - it• s a detailed 

9 ~ventory of the soil types in Greene county. And I asswne 

10 a legend that goes with it descr ibir.g the strengths and weaknes;~ea 

u of these soils in so far as their use is concerned. 

.12 Q Could you indulge me just a moment sir? •••••• 

13 I have no further questions at .. this time, Your Honor may have 

14 s(>me ••••••• 

15 COURT: I think we •ve cowred everything that I had 

16 in mind - let's see ••••••••••••• Mr. Parker may have some cross 

17 examination at this point. 

18 PAARER1 Yes sir. 

19 COURT: All right, go ahead, Mr. Parker. 

20 

21 REDIRECT EXAMINATION 

22 BY: Mr • Parker 

23 Q Mr. Evans, to follow up on the last question, 

24 of course planning is in its naturs a continuous business or 

25 ought to be shouldn't it? 
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1 A Yes •ir. 
2 O With regard to another question· there is typically 

3 in campleting any ordinance in a county - in counties; sane 

4 pressure, deadlines have to be met in connection with them -

s in drawing an ordinance fat." a county you would expect to meet 

6 d6adlines wouldn't you? 

7 A Well, you would certainly want to estnblish 

8 and meet these deadlines, yes. 

9 Q And that would produce press\lI'e in completing your 

10 · work in that c \>ilnect ion? 

n A Under certain circumstances }~s. 

12 Q And another point, when you came to Greene County 

.... 

( " .... , 
13 there \":ere available to ye~ here·. in addition to the data - I 

14 think what you stated ear lier, if I understood your points on 

15 Mr. Slaughter•s question, was that in addition to the data 

16 that has been produced here today, relatively little data was 

17 available to you on Greene County? 

18 A That • s true • 

19 O And the data that was produced here on the other 

20 hand you used almost all of it some place, or other in producing 

21 that comprehensive ,plan? 

22 A Most of it, yes. 

23 0 And one thin9 I can think about that was here thougl~ 

24 the county did not have a tax map, it did have did it not, 

25 
a set of aerial photographs available, the united States censer, a-
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1 tion Service Office ••• 

2 A Yes they are available. 

3 Q I think maybe .the Conservation Service Office • • • • 

4 DICKEY: That should be A.S.c.s. I think Your 

5 Honor ....• 

COURT: A. S. c. S. Office. 

7 PARKER: A .s .c .s. not u .s .c .s.' I beg yo11r pardon. 

g Those photographs were ••••• available to you, aerial photographs •• 
I 

i 
I 
I p A Aerial photographs we~e available, although we 

10 didn't get tham from that agency. 

i1 O All right. They may be the aame aarial photographs 

12 for all I know from which these topographic maps are constructed 

13 from tin.. to time. Do you know the answer? 

14 A Well, these are u.s.G.s. aerial photographs from 

15 which the u.s.G.s. quads are produced. In other words u.s.G.s. 

16 quads are a map of the •••• 

17 0 You had the~e aerial photographs •••• available ••• 
I 

18 A Yes sir. 

19 0 How long have they been available to the public? 

20 A Well, we had a hard tirr'9 getting them because we 

21 had to write to Arlinqton and given the nature of thce.··bureaucra4~y 
~' ... .(~'''t •'t•;•··· 

22 it took quite a while for us to get them back. I don •t know 

23 exactly hCltl long we •ve had them, about a year perhaps. 

24 Q When did. you write? 
···,~· 

25 A I don •t recall. It was shortly after we discovered 
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1 that we could obtai11 them.I guess ita been - its been over a 

2 year, about a year. 

3 Q Ago? 

4 A Yes. 

5 O These are the same types of aerial photographs w.bic h 

6 are avail.able in the A.s.c.s. office in Greene County?· 

7 A I would assume so. · They are very. similar to the 

s map there. 

9 Q Yes·sir •••••••• Plaintiff's aerial photo of the I 

I 

10 area surrounding Ruckersville. Mr. Evans. you have described 

11 Greene County _·I think in response to some of Mr. Slaughter's 

12 questions as a relatively homogenous county, is that your 

description? 

14 A In so far ~s its land use, yes. 

15 O With respect~ to - in a county a>uch as that, how 

16 would you determine where you were going to put a cluster? 

17 A ·This would depend upon the policies and objectives 

18 that your plan has established. In other words assuming that 

19 you've accepted the concept - the citizens have accepted the 

20 concept of cluster developn1emt, let "e say in distinction to jua ~ 

21 sprawl ... • 
22 0 Not necessarily ~ my question is not in distinction 

23 to •pr~wl - cluster development, in the sense •••• 

24 A What are the criteria. that I would use to establish 

25 a cluster? 
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1 Q Where y9u would put it? 

2 A Well, you would have to consider just about all 

3 the information we h~Vf! presented before us today. 

4 Q In the comprehensive plan? 

5 ·A Yes. 

6 Q And in doing that if the county were relatively 

7 homogenous you might put a cluster most anywhere? 

8 A No. 

9 Q There would be better areas than others·? 

10 A Ch yes. 

Ii Q Based on that.data that are involved ••• 

12 A Now when I say homogenous I'm speaking :i.n terms 

13 ()f land 1.J,<;e I the use to which man has put the land. 

14 Q With the exception of the fact that it is in an 

15 arsa that the county does - where the county does not wish 

16 to encourage corridor de,.re lopntent, is Mr. Matthews' proposed 

17 sub-division iri an area where a cluster might well have been 

18 put? 

19 A Well, a cluster, as you said - you can put a cluste~ 

20 anywhere you want to, but what I'm saying is that the given -

21 the data that we had and given the citizens input that we had 

22 the cluster was not app~opriate for that area. 

23 Q. Why? 

24 A Because it ran counter to the policies and the 

25 objectives as set forth. in the plan. 
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Q Which policies and objectives did it run counter 

A It ran ·counter to the wish that traffic congestian 

be minimized. It ran counter to the policy that leapfrogging 

or scatteration of sub-divisions be str.ictly discouraged. 

It ran counter to the conct?pt that new development be centered 

close to an exi~tin~ community, assuming - given the few 

communities that exist in the county. 

Q How· close? 

A Adjacent. 

Q Directly aajacent? 

A Yes. 

Q But the clusters that were put in the county ware 

not - did not neaessarily have to meet - they can be put in 

the county under the present ordinance, do not have to meet 

tho.se criteria, do they? 

A Well, if you follow the policies of your plan, 

assuming that you want to locate new c:lusters in the county, 

you will follow those policies,. in determining where they shoulld 

be placed.; 

316 

Q Well, the criteria that I'm talking about, disregard-

ing for the mcment-all the clusters that have been put in the 

county· under the new ordinance have not been put around the 

two established areas of growth that you identified just a mome~t 

ago, have they? 
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1 A All of the clusters haw been established or have 

2 been placed around established growth or settlement centers. 

' 3 Q The establiehed growth centers -·how far from the 

4 centers •••• 

5 A Some of them were - well, Dyke is a very small 

6 area. 

7 Q Dyke is smaller than Locust Lane Sub-division isn •t 

8 it? 

9 A Population-wise yes. But it is not in the same 

10 classification as the Ruc~~rsville cluster. 

Q What factors if any could you identif1' which would 

.12 be in favor of placing a c ltis ter where he wanted to put his 

13 sub-division? 

14 A rire you asking me how I could justify a cluster 

15 a·t that particular place in the county? 

16 Q · Yes sir. What factors would justify it? 

17 A Well, 1ts proximity to - its fairly extensive 

18 existing development. Its location in reference to soils. 

19 Its relation - its locaticm in relation to filling out a cluste~ 

317 

20 so to speak, that is being able ti.> be incorporated into a clustll!tr 

21 so as to fill it out and serv'! to create a canmunity. In other 

22 words not something that is simply loeated by itself, unto itse Lf, 

23 Qff of the highway. In other words it's an integral part ef 

24 the ccmmunity, planned as .a part of it, streets going through ii;, 

25 shopping centers - not necessarily on it, but as nart of a L_ _ _.:__Jl_~~~=:::..:_~:::_..=~~~==~~~~~~-~-~-
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ccn.munity shopping canter' shared by other sub-divisions. 

Q Any other factors? 

A The traffic that it would generate and the potential 

conf lie ts that this might ••• 

Q Factors favorin9 putting it there? 

A The only factors I can see in favcr of putting it 

there would be the access provided by dual lane highway, 

running right in front of it •••• for the benefit of the people 

that live there ~ But once again you are planning fer the 

county, for the public good. 

. Q How about availability of water, that's one isn't 

it? 

·A Yes. 

Q You didn • t mention that ear lier. 

COURT: Mr. Evans a lot has been mentioned about 

Locust Lane Sub-division, in evaluating .that as a sub-division 

did you find any particular problems with adding development 

in tbat area? Why not attach another development adjacent to 

Locust Lane- you just mentioned things like through streets, 

what problems if any existed with regard to Locust Lane? 

A Well, the problem with Locust Lane is that it 'e -

of course its access you. say aside from the transportation 

aspect · of it? 

COURT: On anything? 

A Well, I mean it• s located off of the major hftihwa~-
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1 which does cause a certain amount of traffic conflict in so 

2 far as the density is concerned. It is a relatively good 

3 distance from community facilities. It has no commercial· 

4 uses that service these people, so that if they want this 

5 'type of service they have to get - the fact that they want 

6 anything at all, go to work, go to school, 90 shopping • they 

7 have to get in the car and drive. Also the fact that it's 

B located with in the middle of an agricultural area with no 

9 residential, no de.nse residential development anywhere near it 

10 In other words it's just a sub-division, that's stuck down in 

n the middle of Creene County without any regard to an overall 

12 plan or an overal.l guide to· g.rowth. 

13 
~OURT: Even though it• s there apparently as planner 

14 you don't a~provc of it? In oth~r words ••• 

15 ' ' 

A It• s .my professional opinion that existing land 

16 use, as I said, isn't necessarily good land use. And I don't 

17 believe Locust Lane is good land use. 

18 
COURT: ... Did that have any bearing on the d iscourageme t 

19 

20 

21 

22 

23 

24 

25 

of additional development .in that area under this plan? 

As residential development? 

A Not necessarily. If the Ruckersville 

have ileen - let's say expanded far to the west . order to l.ll 

be-
incorporate it and incorporate it so that it would/come an 

gral part of the Ruckersv-ille community - at that density I 

think it would be ver difficult to - let's sa 
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1 right up against Locust Lane. then say okay this is the end 

2 of cluster. With that type of a denaity the chances are ycu 

3 would probably have praas~as on all sides of. i.t at that point 

4 to even extend it further. The point of it is that Ruckers-

s ville if you establish Locust Lane as the western moat 

6 boundary of the cluster would expand it considerably and 

7 create numerous problems in so far as traffic· congestion and 

s service. In other words you would have very high density 

9 from the periphery of the cluster. The cluster is in effect 

· 10 centered at the intersection of 33 and 29. And with that type 

11 of density that far from the center it mear,s that those people 

12 that reside there would have to canmute either into Ruckersvil 

13 or into Quinque •. into Stanardsville, in order to be adequately 

14 serviced. unless you want to just strip the highway with 

15 commercial and public uses. 

16 
COUkT: Ara you indicating that by adding this propoe d 

.17 sub-division adjacent to Locust Lane you would be creating 

18 too much pressure to fill in the entire distance back to 

20 
A Yes sir. what I believe would happen is that you 

21 
would create what is known as a situation of tension. in which 

22 
the vacant lana oetween the proposed s\lb-.division and the existing 

23 

24 

25 

town of Stanai-dsvllle would be such that ••• 

SJ'.AWHTER: Ruckersville. 

A I'm sorr - between R c 
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1 sub-divisiCll'l that a tension would be created to fill in 

2 the vacant farm land between the two. 

3 COURT: And you are saying then the traffic would be 

4 a problem which would be •••••••• 

5 A It would run contrary to everything - the policies 

6 that have been set forth. In o~er words it would be very 

7 difficult to serv:f.ce development that densely .settled without 

8 . locating some t.yr~ 6f a shopping center near it or a school 

9 near it or in essence almost a small town center near it. 

io ·Bapcially if the development. that goes between your proposed 

11 sub-Civis1.on and Ruckersville develops at the same or higher 

12 den$ity. 

13 COURT: I notice that on you:- updated zoning map tbero · 

14 is no residential area between Ruckersville and Locust Lane? 

15 A No sir - no sU:·, following- once again the objectiwt8 

16 .of the plan to try afld create a canpact axnmunity at Ruckeravi. le 

17 te> minimb:" traffic congestion, to keep development out of the -

18 What appears from preliminary survey$ fairly good agricultural 

19 land, to eliminate pedestrian, vehiculax- ci:mflict, and to -

20 ~ot to zone so much land for residential in the county that 

21 th~ tax burden that might be generated would be too great ••• it 

22 was felt that it was best to at the present time contain the 

23 Ruckersville conm1unity on one side of the highway. Thereby 

24 eliminating this conflict· and allowing density high enough to 

25 support a small commercial area. 
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1 COURT• Al.l right, go ahead, Mr. Parker. 

2 Q Mr. Evans, 3r,()ur Honor in response to your questioni 

3 stated some policies - sO!lle of the underlying data fran which 

4 those policies might be founded, to form a legal foundatic::>n 

5 for those opinions I don't think is before the Court. 

6 COURT: May not be, from the standpoint of the 

7 updated zoning map it may we 11 be that we are jumping over intc~ 

8 an· area which is not relevant. 111 considering the interim ordincance. 

9 I'm not surtt either,. but at least in so far as that updated 

10 map is concerned there may be eome underlying policies which 

11 . should be reviF.!wed. 
-

12 Q Mr. Evans, when .rou did this survey not the ••• 

13 all the Eurveys put together, and collaborated in putting 

14 together th~ comprehensive plan you have ~ eection in it on 

15 housing? 

16 A Yes sir. 

. 17 . Q I want to call this to your attent.ie-n sir and ask 

18 you to - if it was at the time an adequate reflectt:on •••• re• 

19 gardless of which survey· is utilized it seems that a hard core 

20 of 600 standard dwelling units exist in the county. Si~ifica1t 

21 concentrations of poor housing and poor housing environments 

22 occur in the following locations - you give a number of loca• 

23 tions there, is that ••• 

24 A Yes sir. 

25 Q Is that correct data? 
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1 A Yes sir. 

2 Q Was that poor housing-housing which was in sub-

3 divisions or primarily housing which was outside sub-divisions~ 

4 I direct your attention if you don't have it to the ••• 

5 A Yes, I'm familiar with the map. Primarily outside 

6 of sub-divisions. 

7 Q So that was here and been here a long time, 

8 wasn't it? 

9 A Yes sir. 

10 Q And you - down here further in the plan you state 

11 this ••••••• the greatest housing problem facing Greene County 

12 indeed facing almost all of the rural counties of Virginia 

13 is shortest of sound, sanitary housing, available at prices 

14 people can afford to pay. Moderately low inccxne families 

15 who desire to live in or continue to live in Greene County do 

16 not have a wide cho~ce of housing types or prices and rents. 

17 was that statement correct? 

18 A Yes sir. 

19 Q And that - is that your present opinion? 

20 A Yes sir. 

21 Q Is that your present opinion as to present? 

22 A Yes sir. 

23 Q Mr. Evans, you say you wish to avoid congestion 

24 on Route 33, near Rucker.eville, if homes are established at 

25 other places in the county west of Route 29, where are most of 
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those people going to work initially based on ••• 

2 A· West of •• • 

3 Q West of Ruckersville? 

4 A West of 29? 

5 Q West of 29 in the county? Where are most of 

6 those people going. to work? 

7 A Well, you have to make some assumptio~s. 

8 Q What does your present data show about where most 

9 of the. people work?. 

10 A The present data shows that most of them work in 

11 Charlottesville·- well t can't say that these particular 

12 I would assume that some of them work in Stanardsville. I wou ~d 

13 assume that most of them work in Charlottesville or Albemarle. 

14 Q All right, sir, and how do they get there? 

15 A I think that's fairly obvious. They take an 

16 automobile down 33 to 29 and thence to Charlottesville. 

17 Q All right. Where ever you put developments 

18 where ever you put residential developments in the county 

19 if it's west of Route 29 and .unless it's immediately adjacent 

20 to Route 29 it's going to burden the - Route 33 and it's got 

21 to 90 through Ruckersville? 

22 A That will be a burden but that burden can be . 

23 lessened with proper planning. 

24 Q Yes sir and that is also the case is it not 

25 it will be a burden and the burden can be lessened by proper 
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planning if Mr. Matthews 1 
.' sub-division went in where it was 

I 

proposed? It will be a burden which can be lessened by 
! 
·proper planning? 

A I think it's an unnecessary burden. 

Q You didn't answer my question. 

A I don't - well, it would be a burden to what 

325 

7 extent, :it could be lessened, to what extent it could be lessenod I 

8 

9 

10 

11 

12 

I don't know, I'm sure it could be lessened. 
I 

COURT: Let's put it this way what would be the 
I 
4ifference in having it there and two miles west of Stanards-

iille? 

A Well, perhaps the better place for it would be 
I 

13 corner store. So that it would be that much closer to 

14 qharlottesville, therefore not having ••• 

15 COURT: The corner store is out on 29? 

16 A I'm sorry the souteast corner of the county •••• 

17 down near •••• 
I 

18 COURT: I see. So you are saying that you would 
I 

19 discourage any development which has to be channeling traffic 
I 

20 through Ruckersville off of 33? 

21 A Yes sir, and any development which would tend 

22 to strip that highway. 

23 COURT: I see. 

24 Q And the effect of that is going to be, I take it, 

25 to encourage Greene to remain a satelite community to the 
L-~~~_Jl_~_L! ~~~~~~~~~~~~~~~~~~~~~~~~~~--c-~-'-~-~ 
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1 Charlottesville-Albemarle community, isn •t it? 

2 A No sir, the very concept of a cluster is to allow 

3 densities which are high enough that they can support some 

4 industry and a fairly large shopping center. And if you allow 

5 your fairly high dense sub-divisions to scatter anywhere in 

6 the county you are not going to get the necessary concentratia~ 

7 of population to support the services that Greene County 

8 needs. 

9 Q Well, I wasn't for the moment talking about any-

10 where in the county. I was talking about the southeast portiori 

11 of the county. that's the closest area in view of the means 

12 of access to Charlottesville-Albemarle, is it not? 

13 A Yes. 

14 Q And in that sense it would. indeed involve the 

15 least possible burden on Greene County's roads? 

16 A Yes. 

17 Q You have never given us quantitative figures 

18 have you Mr. Evans on the burden that would be placed an the 

19 roads by Mr. Matthews• proposed sub-division? 

20 
A No sir, I believe it came out in earlier testimony~ 

21 I didn't testify to it. 

22 
Q Are you familiar, do you have knowledge of what 

23 those figures would be? 

24 . A I .•••• • 

25 
Q Of your own I mean? . 
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1 A No, I did no research on it. I heard the figures 

2 nent ioned. I don't remember them. 

3 Q Do you know how many vehicles per hour or vehicles 

4 per day Route 33 can now handle? 

5 A I have that data, but I would have to - it's 

6 in my office. I can give you the nwnber that it is now curren~-

7 ly - the utilization, the traffic count. 

8 Q Well, we may as well have it, yes sir •• .-.what is 

9 that? 

10 A Well, I don't have it, it's in my office. 

11 Q Well, so in answering the court's question concernling 

12 a burden on the highway you are at the present time unable 

13 to quantitate what that burden would be? 

14 A That's right, yes sir. 

15 Q Is it fair to say that anything that is put on 

16 the highway where ever you put it will increase the burden 

17 somewhat? 

18 A Yes sir, Mr. Parker. 

19 Q What's the total acreage of Greene County? It's 

20 in the plan I th ink 13 7, 000 acres? 

21 A 157, 000 •••• 

22 Q 157,000 •••• 

23 A I'm not even sure of that •••• If you have the data 

24 summary I'll get it for you. It's 157,000 square miles, it's 

25 98 thousand acres, something like that. 153,000 square miles 
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O That's all I have of this witness. 

COURT: .Any further examination Mr. Slaughter? 

.S~UGHTER1 Briefly- I'll be very brief, Your Honor. 

RECROSS EXAMINATION 

BYa Mr. Slaughter 

Q Mr. Evans, to be certain it is in the record 

can you say whether or not Greene County had any zoning 

before the interim zoning ordinance was passed? 

A To my knowledge, no. 

· PARl<ER.1 We would concede that Mr. Slaughter with 

the exception of whatever .zoning might have been in the 

suba=division ordinance or earlier ordinance. 

Q And never has had any? 

PARKERa Never· has had, right. 

Q .Mr. Parker asked you whether in fact regardless 

of interim zoning ordinance, regardless of the pressure to 

complete the plan and se.t deadlines of some sm:t, ••••• could 

you say whether or not its poss.ible that a plan that has been· 

developed through all the steps, could be completed and then 

be totally irrelevant - conditions would change while the· 

planning process had been going 9n? 

A I think so if the change is granted. 

Q And in fact it was just.exactly that problem the 
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1 interim zoning ordinance had to deal with? 

2 A I think so, yes. 

3 Q By having an interim zoning ordinance at the 

4 1conc lust.on you at least have some assurance ~hat the plan you 

5 have deals with the situation as it exists at that time? 

6 A Yes sir. 

7 Q Now you have referred to stripping, Mr. Evans, 

s this of course is used in various ways, that word. could you 

9 ~efine stripping as you have just testifying to that word? 

10 COURT: I expect that's gene1·ally familiar to all 

n the court's now. I don't even know th&t the Supreme Court 

12 would even require it to be in the record •••••••• 

13 A I guess I could give Route 29 North as an example. 

14 In general it's the utilization of road frontage for what is 

15 ~sually primarily commercial uses, often times mixed uses ••• 

16 for the purpose of servicing or convenience to the motoring· 

17 public. 

18 Q Could you say whether or not in fact it refers to 

19 the constant or the continuous development of commercial enter-

20 prises along major arterial routes? 
' 

21 A Right, yes, it's simply a filling in of the 

329 

22 r,oad frontage with var.ious commercial uses, one after the other. 

23 Q Leaving no open space at all? 

24 A Well, sometimes you have - tends to leapfrog ••• 

25 but the basic concept of - behind it is that you get the maxim11m 
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1 exposure and you get as close to the highway as you can, 

2 and you just follow the frontage as the frontage becomes 

3 available - usually close to existing commercial development 

4 . as available. 

5 O That means that there are a number of places 

6 where cars can go in and out? 

.7 A Yes, it usually means that if a person say wants 

8 to go into a lAundromat after he finished that he wants to go 

9 to a grocery store, he has to pull back out in the highway, 

330 

10 back into the laundromat and back out of that, back in a groceiry 

11 store, back out of that, back in a gas station, in and out and 

12 in and out and in and out. 

13 Q As Mr. Payne said yesterday one of the few things 

14 planners might be able to agree on is that this is undesirable? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes sir. 

Q Now I believe it was your answer that for those 

areas, those residents of Greene County who would be traveling 

to Charlottesville, it would be your opinion that the southeas~ 

cluster would be the area that ......•...•........... 

that would impose the least burden on Greene County's roads 

particularly on 33 and 29 intersection? 

A· Not only on - well, the road - the congestion 

fact would be less, I think •. especially at the intersection of 

33 and 29. 

Q Could you say whether or ·not it• s your opinion 
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1 if development of - to minimize the pressure on Greene County 

2 and Charlottesville residents those other developments that 

3 are being located in Greene County would be oriented toward 

4 
· Greene County? 

5 A I'm sorry I don't quite understand your question. 

6 Q In other words aa I understand it, under your 

7 concept of clusters, given the fact that there are 

8 going to be apparently certain pressures upon Greene to 

9 have residents from Charlottesville and Albemarle - these 

10 ·would be located in the country store: the other clusters 

' 
u would be oriented toward people who hnPftfUlly live and work 

! 
in Greene county ••• 

A Hopefully right. It appears that the clusters -

14 the primary Rub-divisions - the sub-divisions which contain 

15 year-round homes appear to be concentr.ating in the southeastern 

16 pa.rt of the county. There are some that are going up at 

17 Quinque. · I have no data that would show that these - where 

18 these people are commuting to, but I would assume that those 

19 people that work in Charlottesville are going to want to 

2o locate as close to their place of work and their place of servlice 

21 a.s possible·# assuming that they will live in Greene County 

22 of course. 

23 Q can you say whether or not it would be fair to 

24 say that anyone in say Mr. Matthews' sub-division in Greene 

25 County might be really too close to that intersection for 
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comfort in terms of cammutin9 to Char lotteaville? 

A Well. I •• • 

Q As it relates to the Greene County plan? 

A I'm not sure what you mean by too close for 

comfort •••• for whom. 

Q . Well. frcm the paint of view of preventing 

congestion at the 33 - 29 illtarsection? 

A Yes. that's what I said - it's location there -
, 

I feel that it tends to create a situation of tension whezaby 

the vacant land between the existing town of Ruckersville 

•nd that sub-division would tend to fill in. which would tend 

to aggravate the problem further. 

Q Mr. Payne pointed out yesterday that at present 

there is only one store and I believe he described it as a 

junkyard or garage and julikyard between this proposed sub

division and Ruckersville? 

A Yes sir. 

. Q No further questions Your Honor. 

PARKER: We have one or two. 

COURT: All right. sir. 

UDIRBCT EXAMI~TION 

BY1 Mr. Parker 

Q TWo things I. wanted to ask· you. You were asswninq 

in your answer to some of the question of Mr. Slaughter the 
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1 difficulties you were having with putting the development 

2 here where this Matthews development· is proposed •• 

3 COURT: Refer to your exhibit number when you ask 

4 that Mr. Parker. 

5 Q This is 25 ••• 

6 COURT: All right. 

7 Q You said people would have to 90 outside you 

8 felt for commercial ••• 

9 A To be serviced ••• 

10 Q Yes. 

11 A Employment, education and s~rvices. 

12 Q To be serviced, but services include things like 

13 getting a haircut, barber shop? 

14 A Yes. 

15 Q Drugstores? 

16 A Uh-huh. 

17 O Doctors? 

18 A That's right. 

19 0 Lawyers? 

20 A Right. 

21 O Shops? 

22 A Right. 

23 O Goods - furniture? 

24 A Right. 

25 Q Groceries? 
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A Right. 

Q Service stations?· 

A .Right. 

. Q Are you aware of the fact that there is land 

reserved f:r such uses in the Matthews sub-diviaicm? 

A Yes sir. 

Q And yet you still say they would have to go -

would that not retduce their requirements that they go elsewheze 

for services? 

A It would reduce their requir•e~ts but at the same 

time it is my opinion that it would tend to weaken the potent: al 

af either Ruckersville or corner store to establish a 

regional type shopping center that would serve the greatest 

number ef people. In other words that shopping center would 

service the people of Mr.· Matthew,s • . sub-division, but any-

one else that wanted to use it would have to drive to it, rigl.t? 

Q Yes ••• I auppoae so. Now, you were talking about 

stripping. Referring again to Plaintiff's Exhibit NUmber 25. 
be 

you indicated I take it that there would/a tension - you als~~ 

indicated that if that dew lopment should go in - indeed you 

indicated that - this case is a very example isnrt it, that 

there is a tension? 

A Yes sir. 

Q Between the Locust Lane Sub-division and Route 

29? 
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Q And if the Matthews' Sub-division vent ,in you 

say that there would be tension then? 

A Yes sir. 

Q Increased·tension - don't I understand your 

6 testimony to say that the tensions in that potential then 

7 would be to fill in like this between these lines, ·toward 

8 Ruckersville and narth, referring to these lines, Your Honor, 

9 the extreme northwestern - actually extreme northern line of 

10 where it includes Locust Lane and Route 29 and Route 33 

335 

n boundaries and the extreme northern boundaries, extreme northern 

.· 12 line on the aerial photograph. Wouldn •t the tensiC'lll be 

13 right across here like that? 

14 A Yes, and there also would be- I agree that there 

15 would be tension peripherally around the area. 

16 Q Both ways? 

17 A . Uh-huh. 

18 Q Yes, and that tension would not necessarily tend 

19 toward stripping would it? 

20 A If it's properly planned, not necessarily. 

21 Q Yes sir. It might well - that tension might well 

22 cause this block to be drawn out in this aerial photograph just 

23 t.o fill in? 

24 A Yes. 

25 Q That wouldn't be stripping would it? 
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A It depends on how ·it• s planned and what •·s planned 

along the road frontage along 33. 

Q I see, you might consider it stripping even so, 

but if all this was filled in it would simply be the urbaniziJ"9 

or suburbanizing of the - the further suburbanizing of this 

little ••• 

A It would have to be planned in conjunction with 

what already existed • Ruckersville, in order to make it a 

cohesive community. 

Q Yes sir. And one more question, I think you said 

in response to Mr. Slaughter's questions, you said that it 

was undesirable but it was something of a cons_j;stent' 

that what existed in Greene county prior to any zoning ordinance 

was stripping, strip development, along 29 and 33? That was 

the nature of the development in Greene County? 

- A Not all ii'!f the development. 

_ Q No, but the nat\Jre of develo~nt, particularly 

development that was not in the mixed and recreational sub-

divisions? 

- A I wouldn't say - well, stripping of those two 

highways was a major characteristic. Scatteration of sub-

divisions throughout the county is also ••• 

Q A characteristic? 

A Yes. 

· Q And stripping of those highways was a major charac-
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1 teristic of thia county? That was your answer to Mr. s la ugh ~er • s 

2 question.wasn't it? 

3 A ·Yes, we 11, this was becominq a problem yes. 

4 Q If you considered the problem it could obviously 

5 get worse but it was there already? 

6 A Yes. It's not a ser.ious problem but it was 

7 beginning to become so. 

a SIAOOHTER1 Have you finished Mr. Parker? 

9 Q Yes sir, I'IJl finished ••••• Mr. Slaughter is goilY:J 

10 to proceed. 

11 

12 QCROSS EXAMINATION 

13 BY1 Mr. Slaughter 

14 Q Just two questions - I didn't recall the question 

15 nor the answer that the stripping was a problem. As I under-

16 stand given the relatively limited number of commercial 

17 establishments in Greene County and certainly you pointed out 

18 it waa not a serious problem •••• 

19 A stripping is a problem in so far as a multitude 

20 of uses are concerned. Stripping refers to residential as 

21 well as commercial. So to the extent that most of 33 and 

22 29 is valua.ble road frontage for use by residential-commercia. , 

23 ·I mean it tends to strip. I mean strip isn't aolely synonomc us 
~ .... 

24 with commercial uses. It• s also synonomous with residential 

25 uses and if you get a mixture of the two I think it's even wen: se. 
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1 Q And stripping as it exists in Greene county 

2 have more residential than a commercial problem at that time? 

3 A . I would say so. 

4 Q One more question, Mr. Evans. With regard to the 

5 congestion around major intersection of two highways, two 

6 arterial highways, is there !l different degree of congestion 

7 produced by local traffic and through traffic? 

8 A Well, that's one of the problems .inherent in 

9 this whole issue is the fact that 29 and 33 are designed as 

10 through arterial highways, to carry people. They are not 

11 interstate highways but they are designed to carry people 

12 through Greene County primarily. And once these highways 

13 become caigested with local traffic it makes the function of 

14 . these highways, that is to allow people to go from the major 

15 centers of population, being primarily Washington, Charlottes•4'o 

16 ville and cities to the south, the extent to which you build 

17 around these highways and the degree to which you do this 

18 is the degree to which you are going to have - you are going 

19 to impede or nullify the primary intent of these arterial 

20 highways, that is to move traffic swiftly and safely from one 

21 major area to another. 

22 Q If you have a tcr!IJl say to grow up and have so 

23 many around a crossroads, is it then true that the congesting 

24 · factor becomes so intense that it ultimately - one is lookin1 • 

25 at the possibility of a by-pass? 
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A In many cases this is true. 

Q Whereas·· if you can plan to keep the congestion 

3 away that possibility will be forestalled, is that right? 

4 A Yes sir •. 

5 0 No further questions, Your Honor. 

6 PARKER: One or two Judge. 

7 COURT1 All right, 1• 11 give you one inning and we 

s .are going to end it for today •••• now, Mr. Parker, if you all 

9 want to bring Mr. Evans back, I hate to put him to that 

10 burden, but he • 11 have to bear with us another day and we• 11 

11 pick it up tomorrow. 

12 PARKER1 I think that it would be most unlikely that 

13 our questioning would continue very long tamorrow, but I 

14 .would like to have him still on stand at that time, in view 

15 of the fact that Mr. Payne •••• 

16 COURT: well, why continue it any longer today then ,.., 

17 if you are going to bring him back tomorrow, let's end it 

18 llere and you can put him back ........ we' 11 recess until tcmorre1w 

19 and I believe we again have criminal cases do we not? 

20 REPORTER: Yes sir. 

21 

22 (Court is adjourned.,~ ) 

23 

24 

25 
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1 . December S, 1975 

2 Court is convened at 10100 A.M. 

3 

4 COURT: If you all are ready to proceed and unless 

s Mr. Diclcey wishes to be present personally we can 90 ahe.ad 

6 with tho evidence any time counsel are ready. 

7 SLAUGHTER: May I check with Mr. Dickey - I think 

8 he I Se• e 

9 COURT: Yes sir. All right, now, Mr. Parker, I 

10 think we were somewhere near the conclusion of Mr. Evans t . 

11 testimony, if you wish to recall him and canmence where you 

12 left off or go ahead with the rest of your evidence. 

13 PARI<ER: Your Honor, I was essentially at that time 

14 as the Court knows cross examining Mr. Evans on evidence 

15 that was ~roduced into - the direct part of which had been · 

16 introduced in the testimony by Mr. Evans on Mr. Slaughter• s 

17 questiono and by the court •s questions, and I would prefer 

18 at this. time, if there is ·to be more cross examination of him 

19 to defer that until a later time and take Mr. Matthews at 

20 the present time, that will give Mr. Payne time to coraplete 

21 his review of Mr. Evans ••• 

22 COURT: All right, sir, let's go ahead with Mr. 

23 .Matthews. 

24 PAR.I<ER I Thank you. sir • 
( 

25 
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1 SIAUGHTER.1 May it please the court, so that we 

2 don't have any misunderstanding, I fail to see on what rationale 

3 

4 

5 

6 

7 

Mr. Parker might defer cross examining Mr. Evans unless of 

course we br inq him back in our case in chief or unless he 

wants to bring him back on r.ebuttal, but I really don't see 
even 

why/if he brought him back on rebuttal he would have a right 

to cross examine him. It seems to me Mr. Evans has been on 

8 the stand for two days and I don't see any reason why - excep~ 

9 for unusual circumstances Mr. Parker should break the cross 

10 examination of Mr. Evans. 

11 PARJ(ER1 It's merely a matte~ of taking it out of 

12 order Your Honor ~o 1:1\at Mr. Payne can finish his review of 

13 that testimony, as you know he wasn•t here yesterday. 

14 CO'JRT: Well, I don't see how there could be much 

15 more that Mr. Evans could be asked, but there may be scmethin1~ 

16 'you all haven•t covered. I don't want any backtracking on 

17 what has already been covered certainly, and to the extent thllt 

18 something else may-have not been touched upon I will allow 

19 .Mr. Parker to recall him. The main object of course being 

20 to get this case concluded today if it •s at all possible. 

21 And reminding you Mr. Parker that we are nigh into the third 

22 day and that Mr. Evans has spent the better part of two of 

23 those days on the witness stand, and I certainly would expect 

24 that unless your case is involved in-almost entirely with his 

25 ·evidence that you are fast running out of time to get anythinq 
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1 else in unless I cut the defendants off ~nd just say to them 

( 2 arbitrarily you have no time to present your case. 
\ ". 

3 PARl<ER 1 This is - Mr. Matthews is my last witness 

4 Your Hoaor. 

5 COURT: All right, sir, go ahead with Mr. Matthews. 

6 then and we' 11 consider the objection Mr. Slaughter had at 

7 .a later time. 

8 

9 BENNE'.l"l' T. MATTHEWS, having been duly sworn, 

10 testified as follows: 

11 

12 DIRECT EXAMINATION 

( .. 13 BY1 Mr. Parker 

14 Q Will you state your name ~nd your address please 

15 sir? 

16 A My name ie Bennett Matthews and my address i!S 

17 P. o. Box 622, Culpeper, Virginia. 

18 Q Are. you the developer who has submitted the pl&it 

19 in this case, Plaintiff's Exhibit 2? 

20 A Yes sir, I am. Yes that is the plan. · 

21 Q Do you.own the land that is the subject of that 

22 plan? 

23 ·A Yes sir; I own the land. perscnally in my· personal 

24 name. It's not in a corporate name. 

25 Q How many acres is it? 
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A It was purchase4;,:to be 109.58 acres,after the 
---

boundary survey waa completed we found it to be closer to 

112 acres. 

Q Mr. Matthews I direct your attention to the 

5 sixth of March, 1973. At that time or prior to that time 

6 and prior to that time did you own stock in a corporation 

7 by the name of Daniel Farms, Inc.? 

8 A Yes, Daniel Farms, Inc. was a Virginia corporaticn 

9 which I owned 50 percent of •••• of the stock. 

10 Q And at that time did Danie 1 Farms Inc. own the 

11 piece of property that you have just described? Prior to 

12 that time? 

13 A You are speaking of prior to the March ••• 

14 O The sixth of March 1973? 

15 A Yes, Daniel Farms purchased this pr.operty on 
... 

16 September 15 , 197 l. 
~ 

17 Q How much did it pay for the property? 

18 A It paid $48,500~00, one thousand dollars, I belieltfe 

19 it wa~ in the purchase agreement, one thousand dollars was 

_ 20 to be retained until the boundary survey could be ccmpleted. -

21 So at the --actually the time of purchase $47,500.00 was dis-

22 , persed. 

~ Q Were you an officer of that corp~atian? 

24 A Yes sir, l was vice president. 

25 Q What happened with respect to the stock in that 
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1 corporation on the sixth of March, 1973? 

( 2 A I acquired all of the stock of Daniel Farms, 

3 Inc., in a aettlement of pending litigations which we 

4 between myself and the ••• 

5 o The other stockholders? 

6 A Another stockholder. 

7 Q Did there come a time subs•quently when as the 

8 sole stockholder of this corporation you undertook to 

9 file with the State Corporation Commission a notice of 

10 intent to disaolv~? 

11 A Yes sir, I was advised by my accounting firm 

12 and corporate attorneys that it would have certain tax benefj Its 

13 
{ t~ dissolve the corporation. It had no purpose or meaning 

14 as far as a vehicle to conduct any fu.'t'ther business and that 

15 there could possibly be sane tax advantage in dissolving it. 

16 Q When was this time that you filed a notice of 

17 intent ••• 

18 A The intent-statement of intent was filed on 

19 September 29, 1973. 

20 Q In accordance with that the plan of dissolution 

21 which you filed with th$ notice of intent, did you - were you 

22 in fact conveyed t·he property in question? In dissolution? 

23 A Yes. 

24 
( 

Q All right, sir. When did you take the deed to 

25 that particular piece of property? 
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1 A The actual recording - transfer of title took 

2· place on November 2, 1973. This was recorded in deed book 

3 71, page 53. 

4 0 wa~ the corporation in fact finally dissolved 

5 at a subsequent time? 

6 A Thl9 final dissolution of Daniel Farms, Inc., was 

7 actually completed on January 22, 1974. 

8 Q Now Mr. Matthews when had you conceived a 

9 plan to develop and sub-divide this property? 

10 A Well, I think it had been the intent • • • 
11 DICI<EY1 I think we would h:tvs to object to 

12 what he conceived and ask him if he took some actual steps ••. 

13 COURT: I think the objection is well taken, Mr. 

14 Parker. It• s what overt actions .might have been taken ••• 

15 Q I was just trying to get to the proper time, 

16 Your Honor. 

17 COURT: All right. 

18 Q Did there come a time when you arranged for 

19 a topographic survey of this property? Had there been a tiBie? 

20 A Yes, I do not remember the exact date that 

21 Ross and F~ance, were employed to do the topographic. It 

22 
1

was - they were paid for the work and the work was completed 

23 on November 30, 1973. And at that time I paid Ross and 

24 France $3,Soo.oo. 

25 Q Was that November or October ? 
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1 A October 30 was when it was actually paid ••• the 

2 funds were dispersed. 

3 Q And they concluded the work when? 

4 A The work was completed prior to payment. 

5 O When did - do you remember an approximate time 

6 that you commissioned the work? 

7 A Well it would have had to have been certainly 

8 six Wf!eks in advance of this. in order for them to complete 

9 

10 

11 

12 

13 

14 

15 

this much 

Q 

••• 

All 1:ight 1 
. J 
s~r. 

A ••• work on the topographic. 

Q Why did you cause the topographic survey to 

be commissioned? 

A I'm sorry I didn't hear you. 

O Why did you cause th~ topographic survey to 

16 be commissioned? 

17 A The topographic 3urvey was-generally i.s the 

18 starting of - or first step that a developer will take in 

19 determining suitability of a tract of land for development ef 

20 any type. whether it be single family or to determine its 

21 best uaes. And to determine· the 3lopes and what physical 

22 characteristics the property may heve. It would be helpful 

23 in reaching a fin.al plat. or plan ••• map plan. 

24 

25 

Q Did you at some timP. or other engage Ross and 

France· to do anything else for you? Ross and France Ltd •• 
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A Yes. On December 19,. they had completed the 

preparation of a preliminary plat and at that time they 

were paid $1,500.00 for that service. 

Q Do you recall When it was that you commissioned · 

that work to be done? That you asked them to do that 

work? Approximately sir? 

A. well, it would have had to have been - I do not 

recall the exact date t.hey were canmissioned to do the work 

but it was probably done abo11t the time that the topographic 

survey was completed or shortly thereafter • 

Q How much did the preliminary sub-division plat 

cost you? From Ross and France? 

A The preliminary plat? 

Q · Yes sir. 

A $1,soo.oo. 

Q Have you paid that? 

A Yes air, that was paid on December 19. I believ• 

that preliminary plat was completed on October 23, Mr • 

Pa~ker. 

Q In the preparatiQn of the plat was the topograph~c 

survey used? 

A Yes air. 

Q or the data for it7 

A Yea sir .. 

Q In connection with your causing the preliminary 
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plat to be made by Ross and France Ltd. did you canmission 

a soils analysis? 

A Yes 3ir, we dld. As soon as the topographic 

map was completed a copy of this was given to Mr. Dwight 

Kaster wh:> was employed to conduct a soils analysis, and he 

used th0 topographic map in conj11ncti0n with preparing the 

soils analysis and preparilVJ the rnapR to indicate the best 

use of the soils in conjunction with ou.r master plan. 

Q And haw much dld you pay for the soils analysis? 

A $1,2£5.30. 

Q And that was corepleted when? 

A Well, it would have had to have been completed 

prior to November 10, '73. This is the date that Mr. 

Kaster was pa id for his services. 

Q Were these personal obligations of yours? 

A Yes they were. 

Q What then did you do.- excuse me just a moment 

sir ••••••• the allegation in paragraph 3 of the bill of 

complaint admitted in the answer - stated to be substantiall~· 

true and I think under the rule anything other than a 

denial would no longer be an adnaission ••••••••.•.•• 

And that also holds in paragraph 5 when we get to that point. 

For the sake of making a conti.nuous record I should like to 

read this allegation at this pqint. 

348 

COURT: Well, you can merely incorporate them if yot 'd 
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like to by referring to them, Mr. Parker. 

2 to take the time to read them. 

3 Q All right. sir. 

I see no reason 

4 COURTa They are certainly subject to being 

s incorporated in your record if you wish to do so and merely 

6 by referring to them I think is sufficient at this point. 

7 That is paragraphs 2 and 5? 

8 Q 3 ·and s. 
9 COURT I 3 and s. 

10 Q Admitted by virtue of paragraph 2 of the answer. 

11 Mr. Slaughter do you concur in that? 

349 

12 SIAUGHTERa Certainly we have to go with the pleadin4~S 

13 Your Honor. The pleadings in fact say that as far as we 

14 know they are substantially true. 

ls COURTa Let's see if I can find the answer •••• 

16 3 and S are substantially true, I take it that that indicates 

17 that there's no serious conflict unless there's some point 

18 that you wish to make part icul.ar ly, Mr. Parker. 

19 Q No sir, but I think there •s more than not any 

20 serious conflict, I think it is actually admitted under the 

21 rules. 

22 COURTa . All right, we'll let that stand for whatevez 

23 , it is disclosed by the pleadings. 

24 Q Wonder if I could - the Court would understand 

25 that I would wish to be clear on that fact for the sake of 
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the record. If there's. any question about the fact that 

it's admitted I would ask the Court to rule on that point. 

I don't think there is any question. 

COURT: I'm trying to recall myself what allegatioru 

there were and what the testimony now has indicated. It 

seems to me that there has been testimony that indicated 

that the preliminary plat was not approved because it 

contained provision for townhouses and for additional reasone 

as well. That's mentioned in your paragraph 3, but I don 1 t 

recall that it was the sole reason, as has already been 

testified here. It seems to me that it had something to do 

with the fact that there were commercial ••• 

Q There was no provision for townhouses in the 

sub-division, Your Honor, that was the reason the preliminar:• 

350 

plat was not initially approved. And then it was subsequent-y 

approved under the terms of the sub-division ordinance 

on the 28th of February, 1974. But in any event I think the 

county has admitted these facts. I don't think the county 

takes •••• 

COURT: Well, go ahead, then. We' 11 take it as I 

admitted as to the substance of them. It's a difficult matti•r 

to find out just what it is .that's undertaken to be pleaded 

in there. Whether you are ~aying in ef feet that that• s the 

only reason they turned it down or that's one of the reasons. 

You don't say itk the sole reason. 
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Q No sir, I don't •••• 

COURT1 They admit that that was one of the reasons 

certainly, that's my ruling. I don't rule that that's 

the sole reason it was turned down. If that's an issue 

yet to be presented. 

Q Mr. Matthews the general substance of paragraph 

3 has to do with the filing of the preliminary plat, which 

of course you did file in due course. Now, subsequent to 

filing the preliminary plat on the 28th of February, 1974 ••• 

COORT 1 You said on the 4th of February in your 

plttadinga. 

Q An effort was made to file it on the 4th of 

February 1974, in the pleadings, but the pleadings further 

state that it waa in fact ••• 

COURTa All right. 

Q •• filed and approved on the 28th of February, 

1974. 

COURT1 Yes - all right. 

Q On the 28th of February, 1974, when that was 

approved the county has admitted that the agent advised you 

,at that time that the preliminary plat - I beg your pardon, 

were you aware after - that under the terms of the sub-

division ordinance of Greene county you had only a period 

of six manths within which to file your subsequent final 

plat of the plan for the community which you were prepared tc 
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1 develop? 

2 SLAUGHTER: Objection on grounds it's leading, 

3 Your Honor. 

4 COURT: I don •t know the relevance either. What's 

s knowledge of the law got to do with it, Mr. Parker? Isn't 

6 he bound by it whether he • s aware of it or not? If that 

7 is the rule. 

8 Q Your Honor, I'm trying to lay a foundation for 

9 the fact that Mr. Matthews in faith on the fact - with an 

10 understanding of fact that that was in fact a law, that he 

11 had only six months to do these things - was obliged to 

12 go forward at that point and expend further monies ••• 

13 COURT: All right, go ahead, then. I take it that 

14 that's. not substantially an issue ~the question is leading 

15 but that certainly answers the objection that has to do 

16 with the materiality of it, that he was aware of it, I take 

17 it. 

18 Q Were you Mr. Matthews aware of that fact? 

19 A Yes sir I was aware of it, and further at the 

20 time the preliminary plat was approved, I was told and cau-

21 tionad again by Julius Morris that I had six months in which 

22 to get a final plat made and approved and approved through 

23 State Water Control Board, the Highway Department, and the 

24 Bureau of Sanitary Engineering. All of these agencies had 

25 
to - we had to obtain their stamp of approval before the 
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1 six months time limit and again prior to the expiration of 

2 the six months time ••• 

3 Q That's what you were told? 

.4 A Yes, in fact approximately 10 - 12 days prior 

5 to the expiration of this six months ti.Ina limit I was 

6 called on the telephone again b~ Julius Morris and cautioned 

7 again that I had only these many days left and that I would 

s have to move along swiftly to comply with this time limit. 

9 Q In order to attempt to comply did you make any 

10 further expenditures during that six month period? 

11 A Yes sir. I employed the services of Baldwin 

12 and Gregg to design a sanitary sewage treatment facility. 

13 And on June 13 they were paid $1, .013.36. on August 10, 

14 1974, I paid Ross and France for the preparation of the 

15 final plat at a cost of $10,ooo.oo. on Auqust 10, or prior 

16 to August 10, if I might correct that, I had employed Tayl«Mt· 

17 Murphy Institute to conduct a physical impact study on 

18 Greene County - this - I had a conference with Charlie Miebw:y. 

19 To this date I have never received this report and the work 

20 was contracted or estimated to cost about $1,850.00. I have 

, 21 not received a report nor have I received that bill as of 

22 this time. 

23 Q Do you expect to receive it? 

24 A Well, after we found the difficulty with the -

25 later after we f. L • the difficulty with the interim znn;TV"f -- LANE'S COURT REPORTERS 
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and were - the plan was not approved, I did not pursue 

to have this study completed. 

Q Do you know whether or not you will owe some 

money? 

A I do not know Mr. Parker. 

Q I'm sorry my memory has failed me - how much 

7 did you pay Baldwin and Gregg? 

8 A $1,013.36. 

9 Q Do you ••• 

10 A That was for consultant fees that were - they 

11 were consulting with the Virginia Bureau of sanitary 

12 Engineering in regards to the placement and the type of 

13 sewage treatment facility that would be needed and one that 

14 would adequately handle the needs .of this developnent. 

15 O Did you - do you owe them any more money in 

16 connection with the work that they did regarding this 

17 property? 

18 A Yes· sir, just a moment, I'll have to refer to 

19 my ••••• on October 1, 1974, I paid an additional $2, 800. oo. 

20 This waa for the design of the facility and for the -

21 again consultations with the Virginia Department of Health 

22 and Bureau of Engineering for the final approval of the 

23 system. 

24 Q Mr. Matthews in your earlier testimony the 
said 

25 particular approval that you/had to be on the plat - was von" 
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understanding, is that my understanding? Of what - of 

2 the approval that had to be on the sub-division plat when 

3 you got final approval? 

4 A Well, they are part of the final 'Plat in the 

5 sense that these are necessary to have your final plat in 

6 proper perspective for final approval. 

7 Q I see. The precise approval that is required 

8 to be written on the plat is the one that is simply required 

9 by the law? 

10 A Yes sir. 

11 Q Did there come a time when you indeed did 

12 submit your final plat to the county for approval? 

13 A Yes sir. August 21, the final plat was submitte1!1. 

355 

14 Q was it the 21st or 26th? Your best recollectipn? 

15 A I believe it was the 21st. 

16 Q Of August 1974? 

17 A Yes sir. 

18 Q All right, sir. Of course what you paid to 

19 Ross and France was for the preparation - the $10,000.00 

20 : was for the pre par at ion of that plat? 

21 A That's correct, yes sir. 

22 Q And the - what you pa.id to Baldwin and Gre99 

23 was for data ••• 

24 SLAUGHTER a If the Court please, I •m not going to 

25 extend it obviously but Mr. Parker is constantly leading. 
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1 Q No I don't think I'm constantly leading, Your 

2 Honor •••• 

3 COURT: I'm not sure whether Mr. Matthews has 

4 got mare data than he can keep up with or whether you ail 

5 have reviewed this, Mr. Parker ••••• if it's not that impor-

6 tant ••• 

7 Q That was my point •••• that was why I was 

s trying to pass it quickly. 

9 COURT: All ri9ht, let's get on with it because 

10 obviously you getting into a lot of details again. 

11 Q · Were the experu.es that you paid to Baldwin 

12 and Gregg - what were those - were they in connection with 

13 data that you used on the plat, preliminary plat? 

14 SLAUGHTER: The question is leading, sir •••• 

15 COtJRTs Objection sustained, it's obviously 

16 leading. 

17 Q Where did you get your data that you used for 

18 the preliminary plat? 

19 A The data that was used on the plat was obta:lned 

20 from Baldwin and Gregg •••• for the design of a sewage treat-

21 ment facility. 

22 Q All right. 

23 A And it was further used in the .layout and design 

24 and overall pattern of hCM the master plan was to be 

25 assembled. 
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Q In your business as a developer have you bought 

and sold land in the Piedmont section of Virginia before? 

A Yes I have. 

Q on how many occasions approximately? 

SLAUGHTER1 If the Court please I fail to see the 

6 relevance of this •••• 

7 COURT: Well, it may be that he's qualifying him, 

a Mr. Slaughter, for additional questions and to that extent 

9 I take it that that's what it's leading up to and the 

10 objection is overruled •••• for now. 

n Q I'm uncertain for the question - I would 

12 have to qualify Mr. Matthews, but I propose to do it. 

13 COURT: Yes sir, go ahead. It's allowed for that 

14 pu.r~e, if you are going to ask an opinion ••• 

15 SLAUGHTER.a If the Court please, just in an effort 

16 to save time, although I am willing to waive - I anticipate 

17 that this one question could be what Mr • .Matthews' experienc-e 

18 has bean with regard to filing prel~inary plats in other 

19 counties ••• 

20 Q That's not •••• 

21 COURT: No, if it's that it certainly wouldn't ••• 

22 with regard to his expertise in real estate I take it you 

23 would stipulate that or will you? 

24 SLAUGHTER: I don• t think I can stipulate it. 

25 
COURT: All right, if you are going into his auali-
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fications in real estate, 90 ahead, Mr. Parker. 

SLAUGHTER: I really do fail to see even on that 

basis, Your Honor, where his expertise in real estate 

makes any difference except what he bought this property 

for. 

COURT: That may be, I'll consider that,. but at 

least for now we'll see what he has in mind. Go ahead, 

8 Mr. Parker. 

9 0 Mr. Matthews, would you answer the question 

10 please sir? 

11 A As to the number of properties that I have 

12 bought and sold and developed, Mr. Parker, I have no way 

13 of knowing the specific number. I have bought • • • 

14 SLAUGHTER: If the Court please •••• 

15 A •••• considerable number ••• 
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16 SLAUGHTER: ••.• he hasn :et stated the number of propex ties 

17 and he • s now going into the numbers. l would ask that 

18 the witness. at least respond to the question, although I 

19 object to the question as the Court knO\<is. 

20 COURT: Go ahead, I'll allow the answer. It may 

21 be the best that Mr. Matthews can respond in his own ••• 

22 O He can only give me an estimate ••••••• at least 

23 a minimal figure if you will? 

24 A Numbers of tracts, is this the question? 

25 0 Yes sir. 
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1 A Again I'm having to estimate, but I would think 

2 that in Culpeper county I have bought and sold about 7 

3 development tracts. Madison County four tracts. Greene 

4 county this particular tract, of course I own some other 

5 property in Greene County, also. 

6 Q In doing this have you made yourself familiar 

7 with the values of lana in Piedmont Virginia? 

8 A Yes sir, I have. 

9 Q In that connection Mr. Matthews, at the time 

10 that you received the deed from Daniel Farms, Inc. to you, 

11 of the tract in question here in Greene county ••• ; 

12 A Yes sir. 

13 Q What was the fair value of that particular 

14 piece of property? 

15 SIAUGB.rER: If the Court please he• s testified 

16 that he was one of two stockholders in Daniel Farms. He 's 

17 not testified as to anyone else that put any money into 

18 Daniel Farms. The value - the amount that Daniel Farms was 

19 

20 

21 

22 

23 

24 

25 

paid for this property is the value of that property to 

Mr. Matthews •. 

COURT: Not necessarily - .the question that I 

have is what's the relevancy in this proceeding as to the 

value of the. slibject property? 

Q Yes sir. Mr. Matthews made a swap with his 

corporation. He turned in all his stock which had a val 
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COURT1 Yes sir, I understand that. 

Q He received from that all the assets of the 

corporation and he obligated himself at the same time to pal 

all the indebtedness of- the corporation.. So what went in 

in that bargain was an amount of money equal to the indebted-

ness of the corporation plus the value of his stock. And 

7 what came out were the assets of the corporation. And when 

8 one thf!lln subtracts away the value of the other assets of 

9 the corporation, one ascertains what it was that Mr. Matthe~s 

10 paid his corporation for the land in question when it was 

11 deeded from the corporatio!l to him. Which is as the court 

12 can see at a time after he had begun his planning to develoi: 

13 this corporation. Eseentially he purchased it after-he 

14 purchased it from his corporation after he had begun the -

15 his activities t~ards getting it developed, well knowi119 

16 that he could so purchase it. The value at that time 
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17 happens to work out mathematically to a value of the property 

18 at that time - the fair appraisal value of the property 

19 at the time of that purchase turns out to be the figure. 

20 COURT: Well, what •s that got to do with the issue 

21 in this case? 

22 Q That's haw much he paid for the property, 

23 Your Honor, is one of his expenses. 

24 COURT: Well, what's his expense got to do with 

25 this case? 
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1 Q Your Honor, we are contending as the court 

2 will recall that Mr • .Matthews in expending money on faith 

3 of developing this property obtained a vested right. 

4 COURT: Didn't you contend that in the suit that's 

5 a !ready pending he fore the Supreme Court? 

6 Q No sir, I contended at that time ••• 

7 COURT: Isn't that the issue that was presented 

a to the Board of Zoning Appeals? 

9 PARI<ER: No sir, at ·that time what I stated was 

10 that that in fact was so but that was not the issue in 

u that case. That the issue in the case ••• 

12 COURT: Well, why did you present that evidence 

13 in the casa before this Court in the previous case? 

14 PARKER: Because the same evidence Your Honor 

15 is necessary in order to ehow - was necessary in that case 

16 in order to show a hardship, which is another issue, but 

17 the same evidence was necessary to it. 

18 COURT: I don't see what value has to do with 

19 vested right, unless you aree getting in to the area of 

20 hardship. Now if you ••• 

21 Q Not a question of hardship, but I only propose 

22 to prove the figure that he paid at that time. 

23 COURT: 7ou may vouch the record, but my ruling is 

24 that it •s irrelevant in this case. All these expenses it 
value of the 

25 seems to me on this issue of what the/property was, and what 
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it cost to develop - ha didn •t present this to the Board 

of supervisors, the agency which dealt with this ordinance ·~ 

had nQ dealing with these figures. 

Q If indeed he had a vested right Your Honor he 

was not obliged to present thie information to anyone. 

Be a J..;,iply •••• 

COURT: Well, it didn't come about. because of 

hia expenses or because of its value. If he had a vested 

right it was because he had started his.proceedings, it 

seems to me, with bis preliminary plat. I can't see ••• 

Q It is the starting - it is the filing of the 

preliminary plat, giving him a vested right that way, and 

another - oth•r circumstances - the expenses that he under-

took in connection with the filing of that preliminary plat 

and the purchase of the property whioh he was going to use 

if he did on the face of the fact that he was going to 

develop it. This is our evidence in this case. sir. If 

the Court rules that is irrelevant I will take exception ••• 

COURT: Yes sir. I think there may be part of it-

you may be right,with regard to wbat be did in pursuing the 

preliminary plat tc the final plat. To that extent maybe 

the veated right has a place separate and apart fran the 

question of whether it was a hardship. 

0 And also to develop this property, Your Honor, 

be purchased the property essential!~ from his coroorBctinn 
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through the dissolutiCl'l proceedings and there was a value 

that he had to pay. And it was not necessarily the same 

value as the value that the Daniel Farms Inc. paid for the 

property at another time. I will vouch for the record 

that the figure th.at Mr. Matthews will testify to that the 

property was worth at th&t time was $67 ••••• 

COURT: You say that the question of vested right 

8 was not presented in the other case as an issue and not 

9 before the Supreme Court in Virginia? 

10 Q No sir, not th• question of vested right. The 

11 question of hardship was before the Court in that case. Anc 

12 ·the same evidence and I mentioned the fact in that case 

13 . that I thought he had a vested :.-ight but that it was not 

14 1a matter for the Cou1:t to adjudicate in that case. 

15 COUR'l.': All right, go ahead and put it in. I'm 

I 
16 going to examine the record in that case before the Supreme 

17 
1

court ana I caution you if you presented that in that 
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18 case and that's still before the Supreme Court it is certain-

19 \ly going to be my ruling in this case, that'it's irrelevant 

20 for this case to be decided twice on the same grounds and 

21 upon the same evidence along those lines. 

22 O The court's opinion in this case, as the 

23 Court will recall, in the Circuit court before, which might -

I 
24 which the Court might also want to examine, which controls 

25 what issues are - as the Court knows are before the Supreme 
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1 court• the Court's opinion in this case said that the 

I 2 Court doubted that there was a vested right, but did not • 

3 apparently did not think it was necessary to rule on it 

4 at that time .. 

5 COURT: That may be - all right, well, go ahead 

6 and 9ut your evidence in the record and I will withhold 

7 any ruling on it, Mr. Parker. 

I 8 Q Yes sir. 

9 COURT: Because it may well be that it ought to 

10 be considered and I'll o-verrule Mr. Slaughter's objection 

11 at this time. Ga ahead, sir. 
-

12 SLAUGHTER: My objection was not on that ground, 
.-. 

13 
I if the Court will recall - my ob~ection was ~.the ground 

14 that there has been no evidence that anyone put any money 

15 inte> this sub-division othor than Mr. Matthews. And Mr. 

16 Parker is now trying to state a corporate reorganizaticn of 

17 soma sort involving two stockholders, that Mr. Matthews 

18 .•. effected a step-up basis ..... 

19 COURT: Well, the question would be the market 

20 value of the property, if that's what he's getting at ••• and · 

21 my finding is that Mr. Matthews is qualified to answer that 

22 quest ion. with an opinion, whether it's based on the actual 

23 cost er whether it's actual market value. Cost doea not 

24 necessarily determine market value, that• s Ohe of the factorn. 

25 It may affect the weight of it, but the objection is over-
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1 ruled Mr. Slaughter and your exceptions are noted. 

2 SIAUGHTER: If I may I will state Your Honor· my· 

3 objection •••• Mr. Matthews of course is trying to say 

4 now that the value of tho property is not the value at the 

5 time he purchased it but the time of this dissolution 

6 of Daniel Farms. 

7 COURT: What date are you referring to Mr. Parker 

8 as to the valuation date? 

9 Q The date he received the deed, Your Honor. I 

; 10 believe he testified that that was in November, though I 

11 had thought it was in January, but he otated that he received 

12 it in November. 

13 ,!ft. November 2, 1973 •. 

i 
14 COURT: That's the date on which he is now pro-

I 

I 15 
! 

posing to testify as to value? 

16 Q Yes sir. 

17 COURT: All right, I'll permit it as of that date 

18 without affecting the weight of it, of course. 

19 SIAUGHTER: I reserve my objectiens. 

20 COURTa yes. 

21 Q In your opinion Mr • Matthews what was the 

22 date - I beg your pardon, what was the valmt of the tract 

23 that you took from Daniel Farms, the date in November, 1973, 

24 at that time? The market value? 

25 A The market value at that time was $6.7, 500. 00. 
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0 Thank you sir. 

A .And this was the figure that was transferred 

3 out •••• 

4 Q That was the figure that was transferred - and 

5 did you i.n fact pay tax on that figure? 

6 A Yes, I did. 

7 Q And you did ••.• 

8 .SLAUGHTER: Could you indulge us a second, please 

9 sir? 

10 COURT: Yes sir. 

11 SLAUGH'l'ER1 May it please the Court,. the reason 

12 we wanted to. interrupt, not wanting to interrupt Mr. Parker's 

13 presentationmore.than necessary, but Mr. Dickey has examined 

14 .Mr. Parker's brief in the Supreme court in which on page 11 

15 of his petition for appeal, he refers to vested rights. He 

16 puts ·it - the appellant's vested rights in his property were 

17 argued beiow not to dispute the conatitutionality to establish 

18 the full extent of the appellanes loss. Then he goes on later 

19 saying that the establishment of - states further vested rights 

20 of certain use of property may be established prior to the 

21 actual commencement of that use. 

22 Q The purpose of citing the qUestion of vested 

23 right in that case, Your Honor, was to show that if indeed -that 

24 the same facts - purely in arc:Jument, to state this ••••• that 

25 if there was evidence which would support the argument of 
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1 vested right, though that was not before the court - if thai 

2 same evidence ought and should have supported before this 

3 Court in that proceeding a finding that there was hardship 

4 upon Mr. Matthews. Now that's an arguable,, that• s an 
I 

5 arguable issue. That's the way the matter has been argued. 

6 but there is no statement that vested right was the issue 

7 in the other case. 

8 COURT: Well, you will concede that hardship is 

9 no issue in this case? 

10 Q Yes sir. 

11 COURT1 And if he had a vested right it was by 

12 virtue of the prior ••• 

13 Q The plat and the expenditures therefore •• 

14 purchase of the land, yes sir. Prior activities. 

15 COUR'l': Not with regard to how much it cost or 

16 what the .... well, there may be in one sense •••• but certainlJ 

17 not so far as ha?:"dship is concerned. 

1.8 Q No sir, not based on this Court's ruling in 

~9 any event because this Court took the position that Mr. 
I 

20 Matthews would have to be - show more than just financial 

21 loss or loss of profit, but in fact some sort of economic 

22 hardship - subjective economic hardship to himself in the 

23 other case, that was the Court,. s ruling L"l the other case. 

24 But that's certainly not before the Court in this case. 

25 COURT a All right, I •m going to look at those fur-
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1 ther, Mr. Slaughter,· and I' 11 .... •. 

2 Q The point is Your Honor we cannot argue 

3 and I didn • t think it proper for the Cour.t to cons idar in 

4 this case what was stated in a brief in the suprem Court. 

5 COURTa Why not. Mr. Parker7 You've had your 

6 day i."l. Court a·nd you' re still in Court, I •m certainly going 

7 to examine it ••••• yes sir. 

8 Q The. question was what was decided in this 

9 Court. 

10 COURT: I'm ~ot goihg to decide again that which 

n is now before the Suprene Court, I' 11 tell you that. 

12 

13 

14 

15 

16 

17 

Q I understand sir, but what I'm trying to say is 

the question that the Court is going to look at, the only 

relevant. question is What was decided by this Court before.

The Supreme Ccurt has decided nothing ..... iri-.thoae cas~s. 

·coURT: I understand it has, but I want: to look at 
at the 

the brief and I want to look/grounds of appeal. In other 
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18 words whether you have appealed this point on this very iss~e 

19 of hardship and vested right and ·how the two are interwoven. 

20 You may bi! r,ight th.at we c~n make a distinction in this 

21 case., but I don• t propose to reconsider the same matters 

.22 which have been alreP-dy considered and are now on. appeal. 

23 Q The evidence in this case is not before·the 

24 ·coµrt to :prove hardship. It was bef are - the iasue in the 

25 other case •••• 
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COURT: All right, sir ••• go ahead with your 

2 evidence. You've got $67,500.00 as the fair market value 

3 on November 1973 .•••. 

4 SLAUGHTER: On that point if the court please, 

5 the court may not want to consider it at this time but 

6 in the court's final opinion in the case, which as you 

7 recall was a very long and carefully constructed opinion •.• 

8 you said •The petitioner has asserted that the approval of 

9 the preliminary plat created a vested right which could not 

10 be divested by the Board of Supervisors in adopting the zoning 

n ordinance•and in support thereof cites the case of Fairfax 

12 county v. City Service, which involved rezoning after the 

13 ie•uance of a special use permit. And not to 90 into it in a 

14 greater length, you discussed it back and forth and say that 

15 it is doubtful that a vested right was created by approval of 

16 the preliminary plat, the petitioner would be limited to 

17 th• presumpt,ion created in hi.a favor under the provisions of 

18 the Interim Zoning Ordinance provided he could ahow financial 

19 hardship. 

.20 Q He also added this statement - in other worda 

· 21 if this case is decided on the basis of the creation of 

22 a vested right in the petitioner the provisions of the zoning 

~ ordinance would be immat•rial. The question of the zoning 

24 ordinance. was not raised and the Court• s ruled that already 

25 in this ea•• when we came to the question of the countyts 
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1 plea. The question of the zoning ordinance, the validity of 

2 the zoning ordinance was not raised ••• 

3 COtJRT1 Well, you are raising it in the Supreme court 

4 though, as to how this Court dealt with the question of vested 

5 right? 

6 Q No sir, I'm talking the position = the samt: positiori 

7 in the Supreme court that l took in this court in the other 

s action, that the evidenc• in this - that was 1::>$fore this 

9 Court in the other action would have !>Gen sufficient had the 

10 Court had jurisdiction in the matter to consider it, to create 

11 a vested rights and if the evidence would have been sufficient 

12 for that purpose, it .also was sufficient to shc:M hardship •••• 

13 in that case, which was the issue in that case. The same evi-

14 dence is used for two different purposes, Your Honor. In view 

15 of the fact that the Court ruled in that case that hardship 

16 was not - that hardship involved a factor which vested right 

17 might not even involve. 

COURT1 Have you all ~lready argued the case before 

19 the Supreme Court? 

20 . Q No sir, the only thing we've ••••• submitted 

21 the briefs and asked for writs. 

22 COURT I Submitted br iE> f s ••• 

23. Q The court may in its opinion and counsel may 

24 in his ' digressic>ns may have gone further than the issues in tht 

25 aase, but the issues in the case are framed by the pleadings ancl 
LANE'S COURT REPORTERS 

MONTiCELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 



App. 513 
MatthttWa - Direct 

1 the plaadi119s in that case make it clear that what we were 

2 complaining of is hardship. And that was - the evidence was 

3 ,before the Court in that case for that purpose, and it seems 

4 to me if the man did have a vested right he probably also did 
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s have a hardship, but the Court took the position he did not ha¥a 

6 ~ hardship. And the Court did not rule on the question of 

7 wbe ther he - .if he had a - whether •••• whether he might or 

s might not have had a ve&ted right •• ~ 
. ~.: .. 

9 COtlRTa I may have:.to reinterpret my CiMl .;>pinion in 

10 the case. 

11 Q The pleadings Your Honor are what frame the iaaues 

12 of the ease •••• that •a the key to the whole thing• And the 

13 arguments were that if there was a vested, that if there was 

14 a. vested - if there was evidence that would indicate a vested 

15 right, that same evidence would indicate a hardship. That was 

16 the argument. but that goes directly from the qu•stion of 

17 evidence to the questic>n of hardship. That• e all the questions 

18 I have at this time of Mr. Matthews ••• 

19 COtJRTa All' right, Mr. Slaughter, you may cross 

20 examine Mr. Matthews. 

21 SLAtJGH'l'ER1 Would you indulge me just a moment sir? 

22 PARI<BR: Oh Your Honor, would the court permit me 

23 to ask another qu8stion? 

24 COURTs »is sir. go ahead, air. 

25 
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Q Mr. Matthew•, how was this dissolution affected. 

what did you do wm.n you diaaolved the corporation? 

A The Dani.el Farma Corporation? 

Q Yes sU:. Bow did you 90 about it? 

A Well, the first thing we did was file an intent 

of disaolutiQQ with the State corporation Commission. 

Q When you actually affected the disaolutionwbat 

did you do?. What did you give the corporation and what did 

the corporation give you? 

A l gav' - redeemed my stock. 

Q You gave all your stock? 

A I gave all my stock for ·the property. 

Q And you testified earlier that that was all of 

the stock in the cQ'rporation? 

A That waa all ••••• right. 

Q And you received from the corporation how many 

properties? 

A ·· 1 received four properties. and a water system 

Q And what did you - did the four properties include 

tbe pi.4-ce of property in question? 

A Yea .it did. 

Q Apd what. did you in additicm to the atock did you 

agree to do in consideration of aisaolution? . Did the corpora

t.1• haw any de.bta 1 
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A Das I assumed all of the debts •• ., 

Q Of the corporation? 

A I'm sorry I didn't hear the ••• 

Q You asswned all the debts of the corporation? 

A Of Daniel Farms, Inc., yes. 

Q Personally? 

A Personally, yes. 

Q May counse 1 confer for a manent, Your Honor? 

COURT: Yes sir. 

10 Q Were the other pieces of property in the Piedmont 

ll Virginia area, Mr., Matthews? 

12 A · YeA, they were.· They - some of these propertiee 

13 were in MadiBon county, Culpeper county, RCJPllhllnnock county. 

14. Q Could you give us the values of those other 

15 properties at the time of dissolution of the eorparation 

16 please sir in your opinion - fair -~~et value? 

17 A Yes sir. The Reva tract whiC!h was in Culpeper 

18 · county the appraised value was $12, ooo. oo. 

19 COURT 1 That• s what the appraised •••• what• s your 

20 · opinion of the fair market value, Ml'". Matthews? 

21 

22 

23 

24 

A $12,000.00. 

COURT: All ri9ht1 sir. 

Q The next tract? 

A The next tract was identi'fied as the White Shop 

25 tract - do you want the acreage? 
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Mfitthews - Direct 

·g lllO air, jlist tM amount? 

A fSS,000.00. 

Q The :next tract? 

. ~ ;.' 

A The Ragpahannock tract •••••• at $6,000.00. 

Q And the water system? 

A And the water system which was in Madison County 

waa central water system with 29 connections, and it was 

\'8.lued at $14,ooo.oo. 

Q Mr. Matthews what indebtedness did the corporatiGD 

have at that tune? 

A The corporation had a deed of trust on the 

374 

White Shop tract of $15,000.oo. A deed of trust on the Ruckera

ville tract of $32,.soo.oo. 

Q That's the present tract, one at issue in this 

case? 

A Yes, it is. 

Q And how much cash did the corporation have 

approximately at that tiimt? 

. A A ppr oxima te ly $2, 000. 00. 

Q Were these all the assets and liabilities of 

the corporation? 

A Yes sir. 

Q For the sake of the record the total assets of 

the corporation Were how much? 

A $156,SOO.oo. 
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1 Q And total liabilities :ware the sum of $15,000.00 

2 on White Shop, $32,soo.oo or $47,soo.oo on White Shop and 

3 Ruckersville tracts? 

4 A Yes sir. 

5 Q . And that left a net worth to the corporation of 

6 how much? 

7 A $109,ooo.oo. 

a Q Mr. Matthews in your opinion was the stock that 

9 you had in the corporation worth the net worth of the corpora-

10 t.ion? 

11 A Yes sir. 

12 Q Now • •• 

13 SLAUGHTER: What was that question, Mr. Park.er, I 

14 didn't hear ••••• 

15 Q I asked him if the stock in the corporation was 

16 worth the net wart.h of the corporation •••• if he owned it all? 

17 Did you - and those are the assets r believe - did you in fact·~ 

18 I may not hav6 asked yoi1 this, did you receive the cash out 

19 of the business a.a well? 

20 A Some of the actual cash was used in transferring 

21 these properties and recording ••• and so forth ••• 

22 Q You got ••• 

23 A The balance of it - I did not receive the total 

24 $2,ooo.,oo - it was somewhat less than that. cansiderably lass. 

25 
Q Your Honor, that ia the necessary data if Mr. s1an':lhb11r 
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1 wants to ••• 

2 COURT I All ricght., Mr. Slaughter. 

3 · SIAUGH'l'ERa If the court will indulge us just a 

4 aeeand? 

5 COUR'l'a . All right. 

6 

7 CROSS EXAMINATION 

s .BY1 Mr. •Slaughter 

9 Q · Mr. Matthews when was Daniel Farms, incorporated? 

10 A When was it incorporated? It was in the fall of 

li 1971. 

12 Q And who were the other stockholdere of Daniel 

13 Farms, Inc. ? 

14 A Joseph R. Daniel and myself. 

· 15 Q Could you tell us what capital contribution each 

16 · of you made to the corporation at that time? 

17 A At that time it was something betwee11. 5 and 7 

18 t.houaancl dollars each, that we used to capitali• the corpera-

19 tic&. 

20 Q And what contributions were made subsequent ::to 

21 that time? 

22 A . I• m sorry I didn't hear your question. 

23 Q Bxcuse me • and what contributions were ma.de 

24 subsequen~ to that time, and when - do you recall? 

25 
A I dcm't recall, Mr. Slauahter. 
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Q can you approximate, give an estimate? 

2 A · I have the information but I don't have it with 

3 . me, I really couldn • t answer it. · .. 

4 Q It's not your ~ontention that this amount of 

5 property was purchased for a tota 1 of between 10 and 14 

6 · thousand dollars is it? 

7 A No sir, this money was used to capit,lize the 

s corporation. 

9 0 Subsequent contributions of capital were made, 

10 ia that right? 

11 A l believe so. 

12 Q And they were made equally? 

13 A I believe so. 

14 Q But you can 't be fillre? 

15 A No sir. 

16 Q You did not in fact put in larger amounts of 

17 cash or capital than Mr. JM Ray Daniel.? 

18 PARRER: I don •t think its been established that .Joe 

19 Ray Daniel was the other stockholder. 

20 COURT: Yes he has, he said he was the only - just. 

21 two of them, sole stockholders. 

22 PARKER: I didn't know that the name was established, 

23 i.ur Honor, but that certainly was what it was. 

24 

25 

COURTi I thouciht he did say Mr. Daniel, did you not? 

A Yes I did. 
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Mat~s - cross 

PARR:R I l'. beg your pardm. 

COURT1 Yes he did. 

A If my memory serves me right I believe that I 

did put·. in more investment than J:oAeph Daniel. 

Q Approximately how much more? 

A Something under 300 dollars •••• difference. 

Q Was the additional capital contributions as 

8 large •• your initial capital contributions 1D total? 

9 · A No sir. 

10. Q And S\l the total capital raised lor .the corpara-

u tiQft waa carta!:nly something under •2a,ooo.oo, is that correct' 

12 

13 

14 

15 

16 

17 

A Yes sir. 

· Q Can you tell us approximately haw much under? 

A It would be an estimate. 

Q All right, can you give U8 the estimate? 

A I think the total capitalization was probably 

in the $14,ooo.oo figure - from time to time we leaned the 

18 corporation money personally. 

19 Q Was that •l'l repai~Z,.: · w'1 

20 A Yes it was. 

21 Q ·Mr • .Matthews with that $14,ooo.oo capJ.talizaticaa 

22 then raiaed you testified that the corporation purchRsed 

23 five pieces of property including the property here and tbat 

24 •t •ome ·.Point some rninor water system. Would you tell us 
25 

Wilen you :purchased each piece of property? 
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A I don •t have the specific: dates. 

Q can you give us approximations? 

A I think sg. The water system came as a result· Of 

4 a completed sub-division that Daniel Farms, Inc. had built 

5 and was completed. This was the first property that was 

6 ~urchased and developed. 

7 Q And what property does that water system belong 

s to? 

9 A The Qak Park property. 

10 Q I didn't list one as oak Park which one is that? 

11 A Madiaon County. 

12 Q That's the White Shop property? 

13 A No sir. 

14 PARJ<ER; I think Mr. S l<lughter ••• 

15 A I think we refer to it sometimes as the Leon 

16 water System. as well. 

17 COURT: Is that what you p:eviously indicated as the 

18 water system? 

19 A Yes it is Your Honor. 

20 
COVR'l' 1 Aad, you new say it• s the oak Park and also 

21 known as the Leon ••• 

22 A That is the official name of the sub-division ... 

23 O&k Park Sub-division. 

24 PARKER~ If thft Court please for. purposes of clarity 

25 it· seems to me Mr. Matthews previously testified that the - he 
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received the water system at the time of diasolution • He 

didn't say that the corporation still had 1:.hat piece of 

3 property ••••• 

4 

5 

7 

COURT: I understand now. 

PARJ<B!U •••• at that time. It was the water system. 

COURT: Yes sir. 

Q Well, lhen if I understand correctly and not tryin~ 
time, 

380 

8 to lead too much but trying to •ave I fran what Mr. Parker sai1!, 

9 the oak par·k Sub-division had been soldi 

10 'A All ~f the lots had been sold at the time that 

11 the dissolution of Daniel Farm~ took place. 

12 Q And when was oak Park sub-divided? 

13 A It was during 1970. 

14 Q It was sub-divided before the corporation was 

15 formed? 

16 A No, I'm mistaken about my date of incorporation. 

17 It was - the Daniel Farms would have had to have been incorpor1 -

18 ted in· 1910. 

19 Q All right. I may have taken these down - I may 

20 have mi•understood, were the figures that you gave"provided fm 

21 each of these sub-divisions the appraised values at the time 

22 of the dissolution or the purchase prices?" 

23 

24 

25 

~ Would you ••• 

0 For example, you testified I believe that the 

Rev~ Tract in Culpeper County - a value of - purchased for 
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Matthews - cross 

$12,ooo.oo and I was uncertain from my notes whether - which 

was your testimony? 

A I said the White Shop tract was purchased for 

$55, 000.00 ••••• I mean the value at the time of the dissolution. 

Q All right. I believe you said the Reva tract 

then at a value of $12,000.00? 

A $12,ooo.oo. 

Q Rcg>ahannock tract at 6? 

A Yes sir. 

Q And the water system of 141 For what did you 

purchase ;the Reva tract in Culpeper County? For what 

amount? 

A $5~soo.oo I believe. 

Q For what amount did you purchase the White Shop 

15 tract - is that also in Culpeper County? 

16 A Yes. I believe that was $15, 000. oo. 

17 Q And for what amount did you purchase the Rtig>ahanno~k 

18 ~act? 

19 A $3,900.00. 

20 Q And the Madison c:>ak Park tractz 

21 A Now you want the land cost or you want the water 

22 •}i'8tem cost? 

23 Q '1'h9 land cost first? 

24 A The! land cost •••••••• I helieve that was $16,000.00, 

25 Q And the cost of the water system? 
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A The cost.was about $13,?0o.oo. 

Q And you •ve already testified I believe that 

you paid·$27,SOO.OO for the Ruckersville tract which ••• 

: A Yes sir. 

·• Q Did you buy and se 11 any other tracts of land 

during the life of Daniel Farms Inc.? 

· A Not that I recall. Yes we did •••••• we bought, 

I believe it was 94 acres adjoining the town of Madison. 

· Q What did you buy that for? Excuse• me, I want 

10 to make the record clear for what price did you buy that? 

11 A It was $60oe ••• I believe $67,ooo.oo. 

12 Q And I gather that that wae subsequently sold 

13 befere the dissolution of the corporation? Or was that 

14 sub-divided and sC'ld? 

15 A No, this was one of the properties that Mr. 

16 Daniel got as a part of the settlement of the litigation. 

17 Q Was there any other property that was bought and 

18 sold that w~nt to Mr. Dar,iel as part of the settlement? 

19 A Not that I recall, no sir. 

20 Q can you tell us approximately ~7h9n the-purchase_ 
' .•· 

21 of these fivs projects took place? 

22 A Well, as I testified earlier the oak park property 

23 was purchased in 1970 and I believe it was probably around 

24 September. The .... 

25 Q Well, September 1970 will be sufficient. 
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Matthews .... cross 

Q And when were the others purchased? 

~83 

3 A The Ruckersville property, I believe, was purchase 3 

4 next. being September of '71. 

5 Q All right. What was next? 

6 A I'm not sure as to the sequence but they were 

7 all purchaaed in 1971 • 

s Q All right. If~I understand Mr. Matthews in the 

9 settlement that you made with Mr. Daniel you took or were 

10 allocated all of the assftts other than the 94 acres adjacent 

11 to Madison? 

12 PARKER: If the court please - maybe the term alloca-

13 . tion is correct, but I believe Mr. Matthews• testimony was 

14 that he received all the stock, that is the ones that were 

15 left in the ce>rporation. 

16 COUR'!': I gather that that '.s just a matter of inter-

17 preting terms - it •a noted that the matter might be more 

18 clearly S!tated, Mr• Slaughter. 

19 Q Well, I accept that correction sir. And perhaps 

20 to put it accurately Mr• Matthews, you've testified Mr. Daniel 

21 sold you his stock in exchange for the 94 acres adjacent to thit 

22 town of Madison ••• • •• is that correct?. 

23 

24 

25 

A Not really •••• 

Q How is that in erro~? 

A Mr. Dan;(el had taken approximately $4f,OOO.OO out 
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of the naniel Farms, corporation J.s,l. the form of cash, and 

this was the problem with the litigation. So he also had tha • 

·O So he had to cloae •••••••••••••••••••••• 

4 for that amount of money? 

5 A ·.Right. 

6 · Q But the value of $67,500.00 for this property to 

7 which you have testified was simply appraised. value, once you 

8 . took the stoek back and became the sole stockh:Older of 

9 Daniel Farms? 

10 ·A Ara you asking if it was? 

ll 
Q 'YP.E', I 'rn asking if that's the case - the appraise 

12 value - the property was never bought or sold for that 

13 amount?· 

14 A I beU.eve that's correct, yes sir. 

Q Now going to the mor1ey that was spent on the 

16 initial topographic survey, you of course testified, Mr. 

17 Matthews~ that you would need a topographic survey really for . 

18 any development. Is that correct? 

19 A Yes, that is correct. 

20 
Q And in fact wouldn't you need a soil analysis 

21 for any type of development? 

22 A · I didn't hear your entire question .. 

23 . 
Q In fact ~ouldn't you need a soil analysis for 

,'''-'!<'·""" 

24 any type of development? 

25 
A You would need a soils anal sis if 
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. for septic tanks - certainly in building the roads you would 

need to know and determine the types of soil that you were 

dealing with, and to use for compaction and whether - how 

much underlying rock might be in a particular piece of ground 

in question. Or all of this information is necessary to· 

a developer •. 

O ·Absolutely and that's really my question that 

for any type of development of it, whether it be two acre 

lots, five acre lots, any type of development a soils analysis 

is required? 

A Not necessarily. 

0 Didn't you just ·say that ••• 

COURT: Let him answer it, Mr. Slaughter. 

Q Excuse ·me. 

COURT: He can go ahead and explain. 

A If you are dealing with a three ar five acre 

17 lot size, if you have a !)Cirticular area on that five acre lot 

18 or three acre lot that had an outcrop of rock or had poor 

19 soil conditions there cuuld ho a possibility that you could 

20 have a septic tank located in another location on that lot. 

21' that might work. If you want to spend all of the time research-

24 

25 

~g and perking and on an individual lot basis. 

O But as a matter of fact it would be much more 

efficient operation if you had the soils analysis initially 

which would tell you whe:(e to locate the septic tank, the roac, 
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and various other items - isn't that correct? 

.A Yes sir, most of your health departments will 

3 ask you to prepare a soils an-..lysis. 

4 Q. Now on the report of Tayloe-Murphy Institute 

s "E" ,ftated that you never received a report. and have not 

6 asked for it is that correct? 

7 · A That's correct. 

8 · O. And you've never received a bill? 

9 ·A No six·. 

10 O Mr. Matthews you testified that the preliminary 

11 plat was first submitted to Mr. Morris. who was the administra 

12 . tor .of the sub-division ordinance heu:e in Greene county ••• I 

13 believe on February ~. 1974? 

14 A Yes sir. 

15 Q Did you in fact do that yourself? 

16 A I don't recall. Mr. Slaughter. 

17 . Q You don't recall whether you might have had ••• 

18 you don't recall haW it was presented? 

19 A I know the.re were several trips down but as to 

20 the specific time whether it was on that submission or the 

21 plan was later .. changes were made and resubmitted. I don't 

· 22 recall. 

23 

24 

25 

. Q Do you recall whether you came personally on 

February 26, when the final plat - when the preliminary plat 

was again submitted? Februar 28 excuse 
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A No sir. 

Q You don't recall. Was it your testimony that 

you were warned by M.t". Morris about the six mo.."lths limitation 

on the sub-division ordinance? 

A Yes sir. 

Q But you don't iecall whether you were here or 

not? 

A I don't ren~mber which trip, I think that was 

your question • 

Q I'm just trying to ask if you remember coming 

to Greene County on thase two occasions to file the preliminar 

plat? 

A Yes it was one occasion, but I'm not positive 

as to which. 

Q But you came personally to Greene County. on one 

of thostl! two or.ca s ions? 

A I came 'ilith my engineer Ji.fit Harris, yes sir ••• on 

one occasion. 

Q Wc;ss that one of the two occasions before tho pre-

11,minary plat was submitted or - and approved on February 26 •• 

or was that one of the trips a f terwaras? 

A After what?· 

Q After the approvul of the preliminary plat? 

A I' don't recall what day I actually personally came. 

I employed the services of an engineer ancl that wa 
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1 job and function and duty to canply with the zoning and complJi 

2 with the· tiine limit. 

3 Q B11t you cannot say specifically when you were here 

.4 at all in February.> either when the preliminary plat wa11 

5 initially submitt~d and rejected on February 4, or when it 

6 was submitted and approved on February 26? 

7 A I was here on ()Ile occasion and all of thia ••• 

8 COURT: Well,, wa.s it one of those two dates, .Mr. 

9 Matthewe~ or could it have been a different time, other than 

10 one of those dates? 

li 11.. It could have been a different time, because ••• 

12 COURT: All right, let's liet it ••• go ahead with ••• 

13 A All of this happened between February 4 and 

. 14 sOinet ime early in March. 

15 Q So it's your testimony then that you were here 

16 and ·C::hat you personally conferred with Julius Morris scme time· 

17 between February 4 and some time aarll' in March? 

18 · A I was with Jim H~.rr!s on one occasion. I don "t 

19 remember· whether. it was the first, second or third visit, ther1• 

20 were possibly three trips tc Greene County. 

21 Q But it would have been no later than early March? 

A I donrt believe so. 

23 Q And during that time Julius Morris warned you 

24 about the six month ordinance is that correct - six month dead·· 

t·- 25 line for final submission? 
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1 A Well, he just said, you understand that you r.now 

2 that you are to prepare this final plat within six months 

3 time limit. And he said if you fa2il to do so there cuuld be 

4 some difficulty.-

5 Q _And where dicl .lOU r.1eE.!t with Julius Morris? 

6 A In his office. 

7 Q Where was that located at the time? 

8 A It was in the fuzthereat building over to our 

9 right. 

10 Q Was that L~ the off ice thac he has now in the 

n County Office Building or aczoss the street? 

12 A I believe it wus in the basement of that building. 

13 Q Of the County Office Building? 

14 A I believe so. 

15 Q Did you see Julius Morr is at any other time 

16 before the - submissio.i1. of your final _plat? In August? 

17 
P. Yes sir, I was - I was ti.·aveling from Lexington 

18 and on busineas through Harrisonburg and I stopped here in 

19 Greene County, Stanardsville, I talkad with Julius. Let's see 

20 if I have that ••• ., •••••• if: was some time pr io:c to the expira ti 

21 of the six months time limit. It could have been two weeks 

22 or ten days anc:: again he- cautioned me, now you understand 

23 that you have tu get thlfl plat in here before this time limit 

24 expires'" I immediately called - went to Culpepei.· at my office 

L.,,:._ __ _:_25]l_~a:n~d~~c:a~l~l~ed~J~lln~· ~·~a~a~r~r~i~s~a~9~a~i;,n~1~a::1;1d;--;c~ .. a~u~t;i;o;u~e~dLJh_!_,l.m~· l!!______ca~Y.Ylio_---1.J.lC-~l.IW~-'---~. 
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1 limit that was fast approaching.. And he assured me that he 

2 would meet the time limit and his draftsman and all of his 

3 people worked straight through the week-end, Saturdays and 

_4 Sundays, and were nble to complete the plat on schedule. 

5 Q Back to the period, Pebr•.tary 4 to early March, 

6 in which you state that you met with. Julius Morris and it 

7 could either have ~en on .February 4, February 26 or at same 

8 . time - later time, I gatheJ:, but no later than early March. 

9 Was there a discussion during that period about the zoning 

10 ordinance? 

11 PAR.K!m : Excuse me , Mr • S la ug hte.t, You stated a 

12 period ~ut I did not hear it •.• 

13 Q F.ebruary and early March? 

14 A I can't say that I was told, I doo't recall. 

15 Q Mr. Harris apparently was ~ere at least on one 

16 of. these occasions by himself? 

17 A (Witness shakes head yes.) 

18 Q Answer please, tP,e recorder wm•t pick µp your 

19 · head nodding. 

20 A What was your question? 

21 . Q Mr. Harr is was apparently here at least one of 

· 22 tha tL11as by himse.tf, either when the preliminary plat was 

23 submitted initially or when it was submitted on February 26? 

24 A Yes sir, Mr. Harris was here. 

25 
COURT: If you werentt here in connection with it. it 

LANE'S COUltT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 



App. 533 

Matthews - Cross 391 

1 would have bee.n Mr. Harris, is that the only way it would 

2 have been presented? 

3 A· Yes sir. 

4 0 Now you re fer to Mr. Harr is, is Mr. Harr is an 

5 employee of another company? 

6 A Yes he is. 

7 O And what company? 

8 A Ross and France, Ltd •• 

9 Q Is he in charge of their Culpeper office, is that •• 

10 A He 's in charge - he is the manager and - of the 

11 ~arrenton off ice. 

12 Q warrenton office? 

13 A Yes sir. 

14. Q You referred to him as your engineer, haw many 

15 sub-divisions has he laid out for you? 

16 A Jim Harris has done all of my work for the past 

17 

18 

19 

20 

I 

:five or six years. 

l Q And has he not in fact when the work began 

h1 re in Ruckersville came to Greene county to check on the 
I . 

various regulations of the county? 

21 A Yes sir, he came and obtained a copy of the sub-

22 

23 

division ordinance, and all the required documents prior to 
I . . 

beg inning anything. 

24 Q And thus he was operating on your behalf in connec• 

25 t~on with the property here .in Ruckersville? 
I 
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Matthews - cross 392 

1 A Yes sir. 

2 Q When did you first become aware. that an interim 

3 zoning ordinance wao being considered here in Greene County? 

4 A I don't know the exact date. 

5 Q Approximately? 

6 A It was well after my preliminary plan had been 

7 approved. 

8 Q Bow far after? 

9 A I don't know Mr. Slaughter. At the time it didn't 

10 concerned, I assumed that I had position-that my preliminary 

11 plat had been approved, I was to go forth, and not only that 

12 prior to the· six months time limit Mr. Morris called me and 

13 again encouraged me to proceed to reach this final deadline. 

14 And I did exactly that. 

15 Q Did he in fact simply a le rt you to the time 

16 limit? 

17 A I beg your pardon? 

18 Q Didn't he in fact simply alert you to the final 

19 deadline? You say he encouraged you to ••• 

20 A If my plan is no good, why does he ca 11 me and 

21 tell me to proceed? 

22 Q can you recall what he said? .. 

23 A Yes, he said, you understand that your time limit 

24 is such- and such a date, August 28, I. believe. And he said 

25 you know that you have only so long to· do this. 
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App. 535 

Matthews - Cross 

Q I ' 11 leave it to the court to decide whether •••• 

A And I was proceeding on the assumption that my 

preliminary plan was approved and I continued to attempt to 

meet the deadline. 

Q 1•·11 leave it to the Court to determine whether 

the evidence was simply a warning or whether he encouraged 

him ••• 

A It seems to me that if there was any question he 

~ould have said stop. 

Q Do you know Robert Parrott? 

A Yes sir. 

Q Who is Robert Parrott? 

A He's Robert s. Parrott, Jr.. He's been in my 

4lmploy now approximately two years and he is the sales tnanagel 

for the Culpeper office. 

Q In fact isn't Mr. Parrott a resident of Greene 

County? 

A Yes. he is. 

Q You said approximately two years, do you recall 

w ien he came to work for you? 

A I believe he came in February. 

Q February of 1974? 

A I believe that's correct. 

Q Where does Mr. Parrott live in Culpeper county -

I !mean Greene County? 
I 
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1 A I don•t know the Route number, Mr. Slaughter. He 

2 lives out beyond the gas'.: plant. 

3 Q Bow far from the property here· in question? 
-

Oh, . eleven miles. 
,, 

4 A ten, 

5 Q Was he at that time familiar with your purchase 

6 of this property? 

7 A Yes sir, he was. 

8 Q Mr. Matthews, do you remember testifying at the 

9 trial of the case here on January 2, 1975, when the court heard 

10 the proceedings in connection with the certiorari to the Board 

11 of Zoning Appeals in Greene County? 

12 A DoI remember testifying? 

13 Q Yes sir. 

14 A Yes sir. 

15 Q Do you recall testifying in response to Mr. 

16 Dickey''s questions on page 56 of the transcript. What was 

17 ~he purchase of this 111 acres? Answer, do I have to answer 

18 ~hat? Then there was a discussion between .the Court and Mr. 

19 ~arker and your answer was - 1:•m sure it was, there had been 

· 20 11~ mixup on it a~yway. I think it was 48 thousand plus, except I 

21 Right say give them $1,000 for a boundary survey. I think that's 

22 ~orrect - either 48· five or 47-five. Is that your testimony at 

23 hat time? 

24 A Yes, it was. Mr. Dickey's qUestion was not 

25 irected at which purchase, whether he was talking about the 
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Matthews - cross 

1 Daniel Parms purchase or the time that-of the dissolution. 

2 Q $ut at that tim, of course your position 

3 that the investment in the property was $47,soo.oo - isntt 

4 1 that right? 

5 

6; 

PARKER: Your Honor, that's a question of law. 
know 

COORT 1 W.11, I don 1 t/whether •••••• his question 

7 was the purchase price, you say he testified something of 

8 the same thing here today, about the actual ••••• $48,SOo.oo ••• 

9 when it was purchased less a thousand dollar reserve for 

10 · survey, and then of course we got over into the fair market 

n ·value. I don't thL"lk he testified although he may have in 

12 the previous hearing as to fair market value. 

13 PARKER: At the time of the dissolution •••• he did no1 • 

14 COURTs It may be two different things ••• 

15 Q He did not take the position in this matter 

16 the value at dissolution had bearing on the previous case. 

17 'l'oday he is trying to say that it• s the value at dissolution 

18 not the purchase pr ice •••• 

19 COURT: That would be a question of law, Mr. 

20 Slaughter. I think that would be a matter you all could take 

21 up in final argument. 

22 Q Not my exceptions sir. 

23 COURT I Yes sir. 

24 Q What do you anticipate, Mr. Matthews, what did 

25 you anticipate ~ if this sub-division had been approved at its 
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App. 538 

Matthews - cross 

overall retail value on cmpletion? 

A · I believe it was estimated to be at the time 

about 17 millon:i_ ·dollars. 

Q. And did you include in your consideration the 

fact that the increasing value was baaed on inflation at 

the time? 

A 'Well, I think that •a true in any business. 

Q At what rate did you anticipate that the value 

would increase annually? 

A It would be keyed to the consumer cost of living 

11 index. as re lated to other things. 

12 Q Would it increase by 12 percent a year? 

13 A Possibly, yes. At the time I think_ the cost of 

14 construction was advancing a little bit rapidly. It may not 

15 be at the particular rate of increase at the moment. 

16 Q Mr. Matthews you testified that you didn•t learn 

17 of the interim zoning ordinance until some time well after the 

18 preliminary plet.t was filed. . It was before the final plat 

19 was submitted was it not? 

20 A Yes sir. 

21 
Q In fact you knew when the final plat was subnitted 

396 

22 that it had to be s\lbmitted to Mr. Morris, the zoning administta-

23 tor, as well as su.b-diviaion administrator at that time, did 

24 you not?. 

25 A Yes sir. 
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Matthews - cross 

1 Q And . you knew as a matter of fact when you took it 

2 down there that the Board of zoning Appeals would have to 

3 approve your plat, did you not? Under the zoning ordinance? 

4 PARI<BR: Your Honor, I object - I'm not certain •••• 

5 Q He keeps shaking his head •••••• 

6 PARXER1 I didn't quite understand the question. 

7 What was the date you offered Mr. Slaughter? . 

a Q When the plat was taken to Mr. Norris on the 26th. 

9 PARKER: I don't think Your H'>nor , that what Mr. 

10 · Matthews knew or did not know at that time would make that 

11 much difference. I suppose he• s charged with the knowledge, C)jlr 

12 what the law was at that time, the zoning orctinance if it was 

13 law at all, the zoning ordinance had been passed by the inter.lm 

14 . zoning ordinance ••• 

15 COURT: I overrule the objection, Mr. Parker. It may 

16 not be relevant, but we've gotten into this area of several 

17 different dates and I see no reason not to allow it to follow 

18 cm through to the final conclusion. He's indicated that he 

19 did becQme aware of the .ordinance prior to submitting it, 

. 20 
nOlll the question is whether he knowingly ••• 

21 PARI<ER: Submitted the final ••• 

22 COURT: ••• continued to endeavor in a hopeless fashion 

23 or whether he was aware that it was hopeless at that time. 

24 Q Mr. Matthews, if I recall correctly you haven't 
··, 

25 been able to give us any en·iightenment as to when - 1-fnr• 
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Matthews - cross 

1 ·::August'.~·,· 26 ·•.~d after early .March you became aware that the 

2 zoning ordinance was in effect? But you do admit that you 

3 became aware of it at some time, is that correct? 

4 A It was some time in early August,. that I knew of 

5 the interim • • • 

6 Q Before you came to see Julius Morris on that 

7 trip back from V.P.I.? 

8 A No it was at the same time. 

9 Q Bow did you find it out? 

10 A I believe he told me the same day that there was 

11 an interim ordinance, and at the same time he told me again -

12 cautioned me about the time limit approaching. 

13 Q Yet following that you went back to Culpeper 

14 . and you called Jim aarris and they worked night and day to 

15 get that final plat submitted? 

16 A Yes. 

17 Q And all that work was done while you yourself 

18 admittedly knew that the interim zoning ordinance was in 

19 effect? Is that correct? 

20 A Yes ·sir, but I assumed under the - my rights as 

21 my preliminary plan· had been approved, I could proceed and 

22 comply with the time limit. 

23 Q Did you consult anyone as to your rights? 

24 A My rights had never been denied. 

. 25 COURT: Well, the question was did you consult any-
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Matthews - cross 

1 body, Mr. Matthews? About the affect of the interim zoning 

2 ordinance on your case? 

3 A No sir. 

4 COURT: l\ll right, go ahead, Mr. Slaughter. 

5 
Q When you talked to Mr. Morris, did you at that 

6 point discuss any possible recourse you wanld have under the 

7 zoning wdin.ance 1 

8 A None was discussed. His conv~rsat:inn to me 

9 was to proceed to tho prescribed time limit. And I took the 

10 position that my preliminary plat was approved and I proceedec 

11 to meet that time limit. 

12 
Q No further quest ions, Your. Honor o 

13 
CCXJRT: All right, Mr. Parker. 

14 I 

15 REI>IRECT EXAMI~TION 

16 BY: Mr. Parker 

17 
Q Mr. Matthews, I have just one question. When 

18 you called Jim Harris - you came to town and called him and 

19 relayed this information that Mr. Morris had given you,· the 

20 :Bact that the final plat had to be filed within six months? 

21 
A ~s sir. 

22 
Q Do you know how much of the work at that time 

23 h8 had done on the final plat and haw much he did after that 

24 time? 

25 
A The preliminary work that was done as a rlll!!suH· nf' 
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Matthews - Redirect 400 

1 the prel~inary, that was later used inthe final plat, Mr. 

2 Harris had been working on that all along, but the difficulty 

3 in getting to the final plat form or position or to get this •• 

4 one of the difficulties was getting approval from the State 

5 Bureau of Sauiita~y Engineering, in the approval of the septic 

6 or sewage treatment facility. And to • approving the locatia. 

7 and the discharge find the treatments that had to be met under 

a their requirements and also the approval of the road system 

9 into ••• 

10 . Q And was all that in progress by the time you and 

11 Mr. M<>rris had the conversation that you recounted? 

12 A I beg your pardon? 

13 Q was all that in progress prior to the time that 

14 Mr. Borris called you? 

15 A Yes sir. ' 

16 Q Or talked to you? Mr. Slaughter asked you 

17 something like this - and all of that work was done after 

18 Mr. Morris • or all of that work was done then? 

19 COURT: Mr. Parker let • s get ahead with the que stion.1-Dg 

20 now •••• 

21 Q Did you -mean ••• 

22 COURT1 Ask your question nOW'. 

23 Q Did you mean by your answer that all of the work 

24 that Ross and France did was done-on the final plat was done 

25 after you went back and called them and told them to make surt 
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1 they met the deadline? 

2 SLAUGHTER: If the Court please, I don't believe 

3 I am being quoted correctly. 

4 COURT: I don't know that it's appropriate to quote 

5 counsellor's questions and that's the reason for not doing 

6 it. Who knows whether you quoted correctly, he doesn •t recal: 

7 it specifically - I don't recall it that well, and you 

a don't recall it that well, and we ''re not going to play the 

9 tape back. Ask the questions that you want to ask. 

10 Q Do you know how much work was done be fore or afteJ 

11 that particular date? 

12 A The date that I called him? 

13 Q Yes sir. 

14 A Not specifically. I know that the individual lot 

15 layout - a lot of that work was transferred from the preliminury 

16 plat, but the difficulty was completing all of the street 

17 ,designs and sewage treatment and all of this had to be pluggec 

18 in after that time. 

19 Q After which time? 

20 A A ~er I called him. 

21 Q Oh. 

22 A And of course he was consulting with Baldwin 

23 and Gregg in Newport News to - they were the agency that 

24 was employed for the sewa~e treatment facility. And so all 
I 

25 this information had to be relayed back to Mr. Barris. 
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App. 542 
Matthews - Redirect 

Q All right, sir, that's all. 

Questions by the Court 

Q Mr. Matthews, why didn't you just go ahead and 

record· your pl;it as the lapse in the road and let the 

engineering details be filled in later ·1 You didn't have to 

haw that on the plat to get it recorded did you? 
7,~~:· : 

A Yes Your Honor, I think it would have had to have 

been on the plat, because we later found that there had to 

be some modifications in the residential areas ••• 

Q I see. 

A To comply with a distance regulation that the 

State says that - in this particul•r case it was-the sewage 

. treatment facility had to be located 600 feet from any resi-

dence. 

Q was it because of the nature of the soil or the 

size of the lots that you had to provide for a central sewage . 

disposal system in order to comply with the health require-

ments. or could you have recorded the pl.at, ignoring all _ 

together the sewage facilities~ 

A No sir, I think based on the density that we were 

dealing with a.nd the other uses certainly in the apartment 

area41, and coJtUttercial areas that we would have been dependent 

on a sewage treatment facility. 

Q So really the delay had to do with providi.nq a lot 
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Matthews - .. · 

of engineering details on the very plat that you wanted to 

get recorded, I take it? 

A Yes sir. 
\ 

Q That included the design and location of sewer 

trea trnent facilities ••• 

A And approval of the streets, because we found 

too that later, that the width of the main artery leading 

into this, had to be certain changes made and widths increase~) 

and a median strip added •••• to handle the traffic flow in and 

out of this particular development. 

Q Had it not been for the density though you would 

12 have not been required to provide any information on the 

13 plat about sewage disposal would you? 

14 A well, I think there's another reason for the 

15 decision of using a central plant, and that is that a good 

16 portion of the land would not perk for individual septics. 

17 O Was it required that you prove that it would perk 

18 in order to get a plat approved? Did you have to certify tha1 

19 

20 

21 

22 

23 

24 

lo the health department or did they make their independent 

tests? . 

»y lot 

lf the 

Janks, 

A The county health department would make a lot 

evaluation, but with six - knowing that sixty percent 

land would not perk for septic ·- individual septic 

we did not proceed to ••• 

403 

25 Q All right, then you knew that it had to be a centxal 
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App. 544 
Matthews· -

sewage disposal system in order to give ·this any affective ••• 

A Yes sir. 

Q ••• approval then as far as your plan. Now when 

you submitted your preliminary plat, what was on that, j\lSt 

the bare layout of the lots themselves? 

A No sir ••• there was an area left along the rear 

stream that was designated for the sewage treatment facility, 

but the difficulty in that, we found later that we had not 

i;rovided enough space. 

Q So you enlargeo that? 

A We had to increase the area. And thereby reducinq 

12 the number of residential lots, so in effect it was changed. 

13 PARKER: If the Court please, may I invite his atten'• 

14 . tion to section 445 of the sub-division ordinance. 

15 Q All right sir. I take it that a large amount of 

16 the cost and the time consumed had to do with the details 

17 of preparation of plans and specifications and obtaining 

18 approval thereof in the various departments in order to get 

19 your sewage disposal system located, approved and certified 

20 to fill the needs for the sub-division as a whole? 

21 A Yes sir~ I .think you• 11 find it• s very difficult 

22 to get a sewage treatment facility approved in six months. 

23 Q You are saying for all practical purposes you cou d 

24 not ha'7e recorded your final plat without putting that on 

25 there? That's the way you interpreted it, I take it? 
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Matthews -

A Yes sir, I think you would have been - there 

·would have been a certain amount of risk involved in possibly 

going back later and abandoning that plat and making changes. 

If it had been prematurely recorded. 

PARKER: Is the Court speaking of recording the 

plat or filing it? 

O I mean filing it and getting it approved with 

the zoning administrator ••• 

PARKRR: I think that section that I cited there 

10 is directly in point. Of course the Court may wish to 

11 test Mr• Matthews• particular knowledge on it. 

12 O His own time schedule is what I'm getting at. 

13 We can review the requirements later. All right, any other 

14 questions .. of Mr. Matthews? 

15 

16 RECROSS EXAMINATION 

17 BY: Mr. Slaughter 

18 0 Yes sir, two or three Your Honor. Mr. Matthews, 

19 you testified you simply don• t know how much work was done 

20 before and how much was done after you returned frcm your 

21 v,isit to Greene on the· final plat is that correct? 

22 
A I can show you on the drawings of the preliminary 

23 plat and the final plat •••• the difference in the two plats 

24 and I think that in itself will speak for what work had to be 

25 done as far as the engineering, but - after that time. 
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Matthews - Recross 406 

1 . Q But you don't know whether· that was in fact dons 

( 2 before you came back from Greene in August or after? 

3 A A lot of it was done after I called Mr. Harris. 

4 Q Mr.· Matthews, do you recall why your final plat-

5 your preliminary plat was submitted spec~f ically on February 

6 26th? 

7 A No sir, it was - the preliminary plat was 

8 completed an October 23, I believe - the date on it. 

9 Q But it was submitted on February 4, was it not? 

10 A That's right. 

n Q And was rejected? 

12 A How do you mean rejected? 

13 Q It was rejected because 0£ ·the townhouses? 

14 A Yes sir, that change - the townhouses were taken 

15 off of the plat and it was corrected and promptly returned. 

16 
Q And it was then brought back to Greene County 

17 an February 26? 
-

18 A I believe that'• right. 

19 Q Why February 26th? 

20 . A (Witness shrugs shoulders.) 

21 Q Are you· saying you don• t know? 

22 
. A No, your Question was why .February 26th, I don •t 

23 know why fttbruary 26. 

24 
Q You have to answer because the tape recorded 

25 won't pick up your shrug. 
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Matthews - Recross 

1 A Maybe th~t's the date that Mr. Harris completed 

2 it and was able to get it back. 

3 Q It's your testimony that you had no knowledge 

4 the interim zonir1g ordinance had been advertised for passage? 

5 A No sir. 

6 Q You testified you owned other property in 

7 Greene County, did you not? 

8 A I own some lots. 

9 Q Where are thsy located? 

10 I A Wildwood valley. 

11 Q You OWD no other tracts of land here? 

12 A No sir. 

13 Q When you learned of the zoning ordinance did it 

14 'occur to you to ask what yqu might do at that time, with regai~d 

15 to whether or not your sub-division would be approved by the 

16 Zoning Board? 

17 

18 

19 

20 

21 . 

22 

23 

A When I learned of what? 

Q Of the zoning ordinance. 

A Mr. Slaughter, its been my experience for 19 year• 

when a preliminary plat is approved in a county by a county 

jdministratar. this is the whole idea. Proceed ••••• 1 was never 

t:old to stop. 

Q And you never inquired.as to what the regulation 

24 was? 

25 A If the idea was to stop me why wasn't I warned 
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Matthews - Recross 

1 in the ••• 

2 COURT: The question now Mr •••••• you've already 

3 covered whethe~ you sought any advice, did you make any 

4 inquiries of any kind about the effect of the interim zoning 

· 5 ordinance on your activities? Did you make any inquiry of 

6 any one? Did you ask any questions? 

7 A No, I think Bob Parrott talked with someone down 

a here and he came back to Culpeper and said ••• 

9 Q That will be h9arsay Your Honor ••• 

10. COURT: All right, just as far as you know ••• 

11 that would have been the only inquiry that would have been 

12 . made was through Mr. Parrott? If that• s your answer? 

13 A Yes. 

14 COURT: You did not make any inquiries of your own. 

15 Go ahead, then; Hr. Slaughter. 

16 Q Would you indulge us just a moment sir? 

17 COURTz · ~s sir. 

18 Q No· more questions, Your Honor. 

19 COURTa All right, Mr. Parker, anything further? 

20 
PARI<ER: If the Court please, I see that t asked 

21 the county for Mr. Matthews - to provide Mr. Matthews•, plan 

22 and it appears here as Plaintiff's Exhibit 2, does that 

23 include the preliminary plat, Mr. DJ.ckey? 

24 

25 

DICKEY: I believe not. 

PARKER: Is the preliminary plat available7 
LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE. VIRGINIA 

401 

_J 



I 

1 I 

2 

3 

4 

App. 549 
Matthews -

DICKEY: Your Honor, my unae·rstanding is that Mr. 

. Morris, who brought it to me, .when the preliminary plat was 

rejected, it was taken back by Mr. Harris to Mr. Matthews. 

The county retaining no copies, no copies provided to the· 

~09 

5 county, and therefore the only existing copy of the preiimina~y 

6 plat is in the hands of Mr. Matthews and his agents. 

7 COURT: You state then for the county that there is 

8 no copy that you know of. that could be ••• 

9 DIC.KEY: Tha fit."st preliminary plat. 

10 COURT : Mr. Parker, you may •••• 

11 DIC.KEY: The county has the second preliminary 

12 plat. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

i 

here is. 
I 

COURT: You may want to introduce that ••• 

PARKER: The county has the second •••• 

DICKEY: That's what is found there ••• 

PARRER: Is this the preliminary •••• 

DICKEY: It• s the second preliminary plat. 

PARKER: I thought th is was the f ina 1 one. 

DICKEY: It's the same thing. 

COURT1 Then it was accepted? 

PARJ<ERa I'm trying to figure. out what this thing 

l. COURT: Well, you all apparently ·can't communicate. 

e is telling you that's the one that was accepted ••• there 
~ ' 

apparently were two of thea, one on February 4 and one on 
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'----'-~~~Jl~~~~~~_.:_~~~-M_a_t_t __ he_w_s_··--~~~--~~-:--~_:__~~~~~-i-4_10 
1 February 4 arid one on February 26. 

,.• 

2 { 

3 

4 

5 

6 

7 

8 

9 ' 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

'22 

23 

24 

25 

DICI<EY: 'l'he preliminary is appended to this •••• 

here •••••• 

PARI<ER1 'l'hat 's what I waD trying to ascertain, 

You~ Honor, which one is the preliminary ••••••••••• 

COORTs That covers it then, you've got it in 

evidence. 

DICKEY: The second preliminary ••• 

PARRER: Well, now we' 11 put the first preliminary 

in evidence, unless you object Mr. Dickey? 

DICKEY: I don't object. 

COURT: All right,· let's call that what - number 

32? 

REPORTER: The next exhibit will be 36. 

COURT1 36 •••• 

DICKEY: There's certainly no objc:iction. 

The preliminary plat was marked and received into 

evidence as Plaintif:f 's Exhibit Number 36. 

COURT: All right, sir, exhibit 36 being the first 

preliminary plat as that which was rejected and ies admitted 

mto evidence. 

PARI<ERa Mr. Dickey is it conceded that the 

record copies of the final plan were submitted in August, and 
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App. 551 

Matthew& -

by the State Board of Health and necesaary people under the 

sub-division ordinance at that time? 

A This apparently is not the record cQpy. 

PARKER: We 11. I 1 ll. ask Mr. Matthews ••••• 

COURT: All right. go ahead. Mr. Parker. 

PARKER: Mr. Matthews _are the signatures of the 

necessary people on the final plat - when you filed it in 

August? 

A I don•t know exactly. Jim Harris always keeps 

the records. plats. And he acquires the signatures and 

he may have had letters of approval from these agencies 

stating that they were willing to sign - you know whenever he 

was ready with thic. and along with the approvals that he 

obtained ••• 

PAR.KER: All right. air. This has in fact been 

submitted as the plan for Greenetown Village. pages up to 

and including ••••• 

COURT: Mr. Parker if that platb been admitted into 

evidence. it can speak for itself and no one has raised any 

question on it. I don't think it needs to be testified to 

that it is the one that was presented. 

PARRER: Just trying to get - all I'm trying to do 

is distinguish between the two - the submission of February 4 

I beg your pardon the sub~ission of February 28 and the sub-

411 
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App. 552 
Matthews -

evidence. that's all I'm trying to do at the present time. 

DICKEY: The county has already conceded that •••• 

COURT~ What's the problem with it then ••• what•s 

. 4 the delay here? 

5 PARKER: If the distinction is clear in the record, 

6 there• s none, Your Honor. If the court understands which is 

7 which in here ••• 

8 COURT: I understand that you all can agree as to 

9 which is which, and it doeR not have to be completely decided 

10 at· this point. If counsel are agreed that they can be 

11 distinguished, then they are in evidence $0 I.'Ree no:·problem 

12 with ••• 

13 PARKER: All right, ·sir. I have no other questions 

14 · of Mr. Matthews .. 

15 COURT: All right, we• 11 take our lunch break for 

16 45 minutes and pick up the evidence ••••••• now how many other 

17 witnesses do you have, Mr. Parker? 

18 PARKER: Maybe none. 

19 COURT: All right, it will be expected then that 

20 the defendants will be prepared to go forward with their 

21 evidence after the lunch break ••• 

22 PARRER: We •re not dead certain, Your Honor, but 

23 that•s •••. 

24 COURT: All right, we'll hear from you further •••• 

25 
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413 

l (Lunch Recess.) 

2 

3 DICKE;(: Your Honor in order to save time we have 

4 a few stipulations to make hez:e. Mr. Hci.ney has never been 

s cross examined, Mr. Parker is willing to stip\!late for the 

6 record what his testimony would_ have been on cross examina-

7 tion ••• 

8 COURT: All right. 

9 
DICKEY: lia.tters known by the Court but necessary 

10 for the record, ar.td that is that the town of Stanardsville 

11 dces contain a number of lots on Route 230 and on Route 33 

12 that are not occupied by structures and would therefore be 

13 available for commercial development. 

14 
PAR.KER: At the time that •••• 

15 
DICKEY: At the time of the interim ordinance. 

16 
PARKER: Time of the interim ordinance, that t~ere 

17 were some of such in the tow-n. 

18 
DICKEY: Anc ~econd that - the stipulation is that 

19 the - even though Mr. Matthews did not have the necessary sig·~ 

20 'natures on his final plat placed in the office of Julius 

21 Morris, who was acting in the. dual capacity of zoning adminis1 ra-

22 tor and sub-division ordinance administrator, that office 

23 practice did not commend.····· ·· · · · · · • · · that those signature1 

24 

25 

be on it at that time. 

PARKER: But merely that ••• _ 
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App .. 554 

DICKiYs aut merely that it be filed '·-~ ' : in· aix 

" "'. 

PIJU<ER: WJtich it was. 

D·ICl<EYa And th~t -lt was filed . .in .. six months. 

' 

.. C()URTa· So there's no problem with. sJ,g~a~µrea.~. 

. PICl<BYc That's correc~. 

·COURT.I IA 80 far ·a· the ••• 

· " · · . DICl<EYa Right. " 

COURT1 The compliance ••• ~ 

" 

PARl<BRi In order- to make the record clear on how 

much of exhibit 2 ie the second preliminary subanisai,on and 

how muchwae the final submission Your Honor. I am able to 

say ~ ~lieve with Mr. Dickey•s concurrence at this point, 

that the last ~ge of this is the second proliminary aub-

miaaton· and th~ balCince of this document is ·tho final 

DICJCEY1 That's wha~ we were saying earlier Your 

is Honor.; •• 

19 ·COUR'l'a All righ~ .• sir. Now Mr .• Parker with that 

20 stipulation do you have .any fw:-ther evidence? 

21 .. PARKBRa ~· sir. I would like to recall Mr. 

24 CHARLES VIVlSR, having been previously eworn, was 

25 recalled and testified. a.a foliowsa 
LANl!:'S COURT lilEPORTERS 

·MONTICILLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 

41~ 



1 

2 

App.555 
Vivier - o.:~'lct 

DIRECT EXAMINATION 

3 BY: ~..r. Parker 

.4 Q Mr. Vivier do you recall your testimony yester-

5 day? 

A Yes sir. 

Q And before in this case? 

A Yes sir. 

Q I asked you at that time if you were certain 

lo· what was the availability of water from your system and you 

11 gave me certain figures? 

12 A That's ~orrect, sir. 

13 O was that avallability the ones that did not 

14 require the modifications - and that availability - present 

15 availability on February 28, 1974? 

16 A Reasonably so, I mean within - you are talking 

17 about the availability of .... 
18 · Q Connections? 

19 A A ·thousand additional connections, that I 

20 testified ••• 

21 Q Yes sir. 

22 A Reasonably so, I made a study on February - or 

23 made a report on February 19, 1975, which was one year later 

24 and other reports, and while there was some change in a year 'IS 
I 

25 time, those are reasonably accurate. 
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·App. 556 

Vivier - Direct 

1 Q Thank you sir. One more question, again referri1 g 

2 to your previous testimony. From the standpoint of the 

3 water authority is developnent at the extremity of your 

4 system desirable? 

5 A well, the county's - well, it is just that, 

6 as you say, development at the extremity of the system 

7 from the standpoint of the source of supply at the Rapidan 

8 River which is the most dependable source of supply and 
•••• 

9 Q Which development is a development at the 

10 extremity of your system? 

11 A Well, the town of Stanardsville, or the 

12 Stanardsville cluster, and the Corner Store cluster. 

13 Q Are both at the extremities of the.system? 

14 A It would be at the extremities of the system. 

15 Q And is that desirable from the point of view 

16 of your authority? 

17 A Well, I have already stated economically why the 

18 development at the corner store cluster is not desirable, 

19 but operationally •••••• 

20 
Q I meant ••• 

21 
A Operationally development at the extremities. 

22 
of the system would be less desirable than anywhere else. 

23 
Q Thank you sir. Answer Mr. slaughter • s ques ti ais 

24 and Mr. Dickey's please. 

25 
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App. 557 

Vivier - cross 

CROSS EXAMINATION 

3 BY: Mr. Dickey 

4 Q Very briefly, .Mr. Vivier, any additional costs 

5 would be borne by the developer, from the operational 

6 standpoint would he borne by the developer would it not, 

7 under your policy? 

8 A we 11, the developer puts in his own - has to put 

9 in his own system serving the boundaries, serving inside 

10 the perimeter of the sub-division. 

11 
Q And everything necessary to make that system 

12 work is that not the case? 

13 
A In the opinion of the administrator, whatever is 

14 necessary to make those facilities feas,ible, he would have 

15 . to put in. 

16 
Q And these new connections that would come out 

17 of the system that you were talking about were they governed 

18 on February 28, 1974 by this operating policy? 

19 
A Which new connections? 

20 
Q You were talking about the new connections that ••• 

21 
A Let me just answex- your question this way. Ther1~ 

22 
was a policy effective February 19, 1974, and you are show-

23 ing me. that policy. And of course that policy states how 

24 
connections would 90, and it also states that the administra-

25 
tor makes a judgment on those connectin,..a -
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App. 558 

Vivier - Cross 

Q Now, a new connection outside of a development 

2 is charged how much for water availability? 

3 A outside ••• 

4 Q At that time? 

5 A Right, at that time, outside of a development 

6 the availability charge, the connection charge was $350. oo, 

7 which included the costs of the meter installation. Now 

a that was at that time, that same policy provided for an 

9 increase in the cost of those connections at - we 11, startin~r 

10 at May 1, 1974. 

11 Q All right, and what was the connection charge 

12 inside a development? 

13 A Inside a development that the developer had 

14 developed at his own expense, with two exceptions Locust 

15 Lane and Hord Sub-division ~re part of the original 

16 project, the - all of the developments, the connection chargE 

17 at that date was $100.00. 

18 Q Thank you. 

19 
COURT: Any other questions, Mr. Parker? 

20 

21 
REDIRECT Ex.AMI.NAT ION 

22 BY1 Mr. Parker 

23 
Q You said that the policy Rt that time provided 

24 for an increase at a later time? 

25 A Right, the original ,Policy 
LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 

... ___._ 

418 



i 

I 
! 

] I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

App. 559 
Vivier - Redirect 

Q What was the connection charge going to be under 

the increases provided for in the policy at that time? 

A I have already stated that on May 1, 1974, 

that policy provided.an increase in sub-divisions such as 

Enderly Acres, that was not put in by the authority, an 

\ increase from $100.00 to $200.00, but that cost as opposed 

to the $350.00, that cost did not include meter installa-

tion. The profit is about the same. 

DICKEY: I beg your pardon, didn't you state that 

on May lst, the cost for all residential was going to go 

to $550.00 •••••• earlier •••• 

A That•s ••• 

Q I don't think he did, Mr. Dickey. 

COURT: Have you finished cross examination or 

further redirect, Mr. Parker? I'll allow him to recross ••• 

Q I ••• 

COURT: You all complete it and not interrupt each 

other ••• you complete your examination. Have you completed 

Q No sir. 

COURT: All right, go ahead. 

Q Mr .• Vivier,. I have one more question. was anythi~g 

ln the policy that would have kept th~ authority from 
1· 

increasing its tap fees as to taps which were not made in 
I 
1974, but which were made later in a sub-division? I . 
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App. 560 
Vivier - Recross 

A No sir, in fact that's what it did at the end 

of ••••••• that's what it did on May 21, 1975. It did change 

3 policy and increase connections to $400.00. It was nothing 

4 stipulated in the original policy that guaranteed that those 

5 connections fees at that time would not change. 

6 Q So if you "Weren•t in one of the original 

7 sub-divisions and you came along later and started your 

8 sub-division you had to pay the rate as you did your 

9 building? You had to pay the current rate whatever that 

10 was as you did your building? As you did.•.· · 

il A After May •••• well, yes, you always had to pay 

12 the connection charge as you developed. 'l'he rates as I said 

13 up to May l, 1975, the rates were governed by one policy 

14 and that policy was changed on May 1, 1975. 

15 Q I understand sir, thank you. 

16 COURT: All right, Mr. Dickey. 

17 

18 RECROSS EXAMINl\TION 

19 BYa Mr. Dickey 

20 Q Very briefly, since I •m somewhat cGllfused by 

21 the answers, I would ask you to identify this so we can place 

22 it in the record. Thia is the operating policy in existence 

420 

23 at that .time? I will substitute a copy and give the origin; l 

24 back. 

25 
A Please •••• that's all I have. To the best of mv 
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App. 561 
Vivier - Recross 

1 knowledge that policy that you are showing me and the cover 

2 sheet of that policy - this was in effective until May 

3 21, 1975. It -went into effect at some time around May 1, 

4 when we went into operation May 1, 197 3~ 

5 Q You just marked the last page of that ........ . 

6 PARKER: No objection. 

7 COUR~C': All right, which number is that, Mr. 

8 Dickey? 

9 Q Defendant• s Exhibit D, I move its admission into 

10 evidence. 

11 COURT: All right that will be admitted subject to 

12 stipulation that the original may be withdrawn and you•11 

13 have to substitute a copy. 

14 Q The same thing we made for Mr. Parker •••• 

15 COURT: Yes sir, all right. 

16 

17 The statement of policy was marked and received 

is · into evidence as Defendant •s Exhibit Number D. 

19 

20 COURT: Any other questions of Mr. Vivier? 

21 DICKEY: No sir. 

22 
PARKER: No sir. May I see that Mr. Dickey.~ •••••• 

23 DICKEY: Your Honor, I don •t see how a 1975 policy 

24 is relevant to a Board of Supervisors in 1974? 

25 
COURT: I'm not sure that it would be either. It's 
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App. 562 
"·./: 

obvious that the policy was an open-ended one, it allowed 

changes. Now what• a the relevance in actua 1 change, Mr ••• 

PARJ<ER1 The fact that it was open-end and the fact 

that there were actual changes which , went 1 .- upward, Your 

Honar, which one might well have expected that Mr. Matthews 

would have had to pay in hi• development later on. 

DICKEY: That fact is already in evidence by 

testimony that they reserved the right to change it and did 

in fact change it. 

COURT: Do you want - I' 11 allow that to be 

presented in evidence if you wish to. Now what pages are 

they •••• let's identify them. 

PA.RJ<BR 1 There are particular pages that identify 

that, so we don't have to get it all in evidence ••• 

COURT: Exhibit Number 37 of the Plaintiff ••• 

PARKER.1 All right, sir •••••• does that state •••• 

VIVIER1 Ro sir •••••• 

PAR.KBR1 Well, rather than take the time, Your 

Honor, we-• 11 put it all in ••• 

COURT1 What pages? 

PARXER1 Pages l through 17. 

COURT 1 · l through 17 and there again you' 11 have 

to substitute ••• 

PARJ<ER: Yes sir • 

COURT1 ••• copies and the original will be allowed 1ro 
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App. 563 
423 

1 be removed •••• 

2 VIVIER: Go ahead and just mark this as the 

3 exhibit. It's the same thing •••• 

4 PARKER: Your Honor he has a pamphlet which is the 

5 same thing, and I think that would be best. May we mark 

6 this as an exhibit? 

7 COUR'l'1 If counsel have reviewed it and can certify 

8 that it's the same thing, it will be admitted in place of 

9 the actual pages, representing pages l through 17. 

10 DICKEY: I'm certainly willing to accept Mr. 

11 Vivier 's word for it. 

12 COURT: All right, sir, that will be marked exhibit 

13 37. 

14 VIVIER: Your Honor •••• 

15 COURT: That's all right, Mr. Vivier, that stipula-

16 tion is sufficient. 

17 

18 The pamphlet was marked and. received into evidence 

19 as Plaintiff's Exhibit Number 37. 

20 

21 COURT: All right, Mr. Parker, anything else? 

22 VIVIER: Your Honor, that's 1 through 16 ••• 

23 COURT: l through 16 •••• all right, sir. 

24 PARKER: No sir, not of this witness. 

25 COURT: ·Mr. Dickey? 
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App. 564 

1 DICJ<EY1 Nothing further. 

2 COtJRT1 All right, thank you. 

3 PARI<BR 1 Your Honor, another thing I believe that 

4 may be stipulated in our case is that the interim zoning 

s ordinance was first advertised on the 5th of February, 1974. 

6 Officially advertised. Will the county stipulate to that? 

7 SLAUGH'l'i:Ra First advertised on when? 

8 PARKER: On February 5, 1974. 

9 DICI<BY1 Your Honor, it's in the exhibit we have 

10 already the date that it was advertiaed •••• I ••• 

11 COURT: In the exhibit? You say it would be 

12 apparent fran the evidence already in? 

13 PARJ<ER 1 Not already entered. 

14 DICI<EY: We 11, we had it vouched for the record ••• 

15 PARKER: If Mr. Dickey will guarantee me that-that 

16 whatever those dates are will be entered in. his case •••• 

17 COURT:. What dates. now, the beginning advertisement, 

18 PARKER: The beginning advertisement is the •• when 

19 it first hit the newspapers •••• 

20 COURT: All right. You can vouch the record later, 

21 if it ta not already in. 

22 PARI<ER1 Thank y0u sir. 

23 COURT I Anything else? 

24 PARKER: Yes sir, I'd like to finish my cross 

25 examination of Mr. Evans. It will not be long. 
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App. 565 
Evans - Direct 

COURT: Mr. Parker, now let me note to the record 

that we are now in the third day and well past the middle 

of the day and we still have ~he witness you started with. 

And I don•t know where that leaves counsel but you all have 

to he mindful ot the fact now that you are getting awfully 

close to excluding the defendant all together fran presentinq 

any evidence in chief. 

PARKER: I don't think this evidence will take 

9 longer than five mim1tes. 

10 COURT: I realize that but how much are you allocat·• 

11 ing to the defendant at all? 

12 PARKER: If the Court please, the Court will recall 

13 I'm going to allocate whatever they need, whenever it has 

425 

14 to be. But with respect to this particular line of question :.ng 

15 the Court will recall that my cross examination of Mr. Evans 

16 was occasioned by the Court's questions yesterday. And the 

17 reason that my cross examination of Mr. Evans appears in 

18 my case is because those questions were asked over which I 

19 had no control, and that was a matter that was done over 

20 my objection, as the court knows. 

21 COURT: I realize that, but you had already had him 

22 for two days, Mr. Parker, and we weren't getting very far. 

23 That's the point that I was mindful of. Now you go ahead 

24 but I'm pointing out that you are leaving the defense about 

25 'two hours to preeent their case in this case. 
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App. 566 . 
Evans ""' Direct 

PARKER 1 I under a tand. 

COURT: And you have had two days and a half. 

PARJ<ER: I understand. 

COURT1 I don't think it's at all likely but it may 

be possible and I think we took probably a half an hour 

to dispose of the criminal matters before we started yester• 

day, which I intend to put back in maybe 45 minutes ••••• 

PARXBR1 I think we started at 11 o'clock. 

COtJRTs Yes sir, so to that extent I'm certainly 

goinq to put it back in but I still don •t feel duty bound 

to do anything more than give you three reasonable. working 

days here and I think going to 5 o'clock everyday will more 

than make up for that. · Now that means that if this case 

isn't finished yQu are the plaintiff and it's going to be 

your problem to get it back on the docket. And I frankly 

den 't know how in the world you are going to de it, with 

the present state of our docket any time soon. I r 11 do the 

best I can, but you all go ahead ••• 

PARl(BR 1 If the Court .will do the beat he can, I 

weuldn't ask any more sir ••••• but I should like to pe)int out 

COORT: I'm not indicating to you that you can count 

on the fact, Mr,. Parker, that you can come in and ask for 

special consideration to get this case finished. 

PARDR: I understand. 

COURT1 Having given you· three days•'· •• in my frank 
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App. 567 

Evans - Direct 

opinion I think you have wasted a good part of it in draggil3g 

this testimony.. It seems to me that you are getting the 

dstails in here so slow, if we had had a jury they would have 

been a a lee p for two da ya. Now let 's see if we can 't move 

it along. 

PARKER: Hr.. BVans •••••••• ~ • 

MR. GEORGE EVANS, having been previously sworn, 

was recalled and testified as follows: 

DIRECT EXAMZRATION 

\ BY1 .Mr. Parker 

\ Q was Locust Lane plat - was Locust Lane Sub-

division considered in the planning process for Greene 

County? 

A Yes sir. 

Q That's in a non-conforming state~ what status? 

A It - yes it is non-conforming •••• use •••• 

SlAUGHTBR: Excuse me Your Honor, I want to be 

certain the record is· clear, a !though I did make the point 

I believe yesterday or this m~nL'"lg rather, we object to the 

\further recall of Mr. Evans ••• 

I COtJR'l'z Yes sir, it's noted and your objection is 

bverruled,. Mr. Slaughter. Go ahead, .Mr. Parker. I . I 

I Q With respect to Locust Lane at the tim• ~nn n~A 
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App. 568 

Evans - Direct 428 

1 your studies how much - have you already testified as to 

2 how much was' filled out in the sub-division? 

3 A I don't recall, I believe I gave you the 

4 lot size and the number of lots pl211ted. 

5 Q How many of those lots were oecupied at that 

6 time? 

7 A Well, I would have to count on the land usa 

s map ••• 

9 Q Please do sir and tell me how many there are •••• 

10 refresh my memory if you will as to how many lots there 

n were ,: platted? 

12 A 55 lets, 32 of which were built upon. 

13 Q Yes sir. Ia Locust Lane presently a non-conform .. ng 

14 sub-division in the present ordinance? 

15 ~ Yes sir, but there is a clause Wherein the 
that 

16 restrictiorv'is usually attached to non-conforming uses had 

17 been waived 0r •• 

18 Q Had been waived? 

19 A Yea. 

20 COURT: In ~hat way is it non-conforming? 

21 A We 11, in so far as the lot size and the fact that 

22 the homes could be reconstructed regardless of the manner of 

23 deatruction. 

24 

25 

Q Isn't it true that as a general matter non
but 

conforming uses are to continue/not to expand? 
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1 
I 

l A As a general matter, yes sir. 

2 I . 0 Ar1d yet Locust Lane was· allowed to expand? 

3 · A Well, you are to bµild upon the lots already 

4 plated yes sir. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 
l 
l 
I 
I 
1 

l 
I 
I 
1 

0 

A 

0 

A 

0 

A 

Q 

And of the •yes that's my point •••• 

Yes sir. 

And between 32 and SS ••• 

Yes sir. 

Continued to be allowed to •••• 

Yes sir. 

What do you think of the plan for lack of 

I uses? 

l A Well, it depends on a number of things. It 

I depends on the location of the like use in relation to your 
l I o'V'erall planning concept. 

' 
0 Do you mean to tell me tha·t there are circum-

l stances under which that strategem would be disregarded? 
1 

I 
l 

SI..1\UGHTER 1 I don't understand ••••• 

COURT: Let's see whether we - is it a case where 

\they had any discretion with regard to Locust Lane, haviag 

'.platted it was there any way anyone could prevent him fran 
I . 

I 

puilding on the other lots fran 32 to 55? 

A No sir. 
I 
l 
l COOR.Ts Now what's the relevancy of any stra tegem, 
I 

then, Mr. Parker •••• obviously having the plat recorded there 
I 
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1 was no basis upon which he could be prevented, it:ts not 

2 a strategem at all, is it? It's the law. 

3 Q Your Honor, I believe that a zoning ordinance 

4 could have stopped building in there - if a proper zoning 

5 ordinance cquld stop or control the use and not the 

6 plat. 

7 COURT: All right. 

8 Q Isn't that true, Mr. Evans? 

9 A NO sir. 

10 Q Why not? 

11 A Because a person who purchased that lot has 

12 a vested right to construct on that lot as lo~g as be 

13 meets certain setback requirements. 

14 DICKEY: Your Honor, I think he's asking the 

15 witness for a legal conclusion ..•••• 

16 COURT: Yes air, I think he is. From the 

17 planning standpoint, let's see what we may have. 

18 Q Did you take that sub-division into account 

19 in •••• ·• 

20 A Yes sir, we most certainly did. 

21 Q •••• your· planning. But it was left inmn-

22 conforming sdatus? 

23 A Yes sir. 

24 Q Did you take Mr. Matthews' plat into - that he 

25 
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1 had filed, preliminary plat in the planning process, into 

2 account in the planning process? 

3 A No sir. 

4 Q How do you justify taking into a·ccount the 

5 Locust Lane Sub-division and what was not built out on it 

6 , . in the plannlng process ana not taking in to account 

7 Mr. Matthews• preliminary plat that he bad filed? 

8 A Mr. Matthews• preliminary plat wasn't a plat 

9 of record and therafore it wasn't an existing land use. 

10 Q There were other sub-divisions that were taken 

11 into account although they werE not 9latted of record, weren •·t; 

12 they? In the planning process? 

13 A Only tangentially in so far as they just happene :i. 

14 to fall within what would have been designated a cluster in 

15 any event. 

16 O You stated earlier in your testimony that there 

17 were a couple of other sub-divisions? 

18 A There was only one other that I can recall, 

19 that was J. and B. Estates. 

20 Q Bow about Greenemarle? 

21 A Well, it was my impression that that had been 

22 recorded. 

23 Q Well, you distinguish between the ones that have 

24 been recorded and the ones not in your earlier testimony did 

25 you not? 
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1 A That's right, as my •••• 

2 Q All right, sir, well, the record will show your 

3 answer in that connection. Do you remember my reading 

4 a portion of the comprehensive plan yesterday concerning 

5 the need for housing ••• 

6 A Yes sir. 

7 Q ••• iii. Greene County? 

8 A Yes sir. 

9 Q • • •• the housing wao poor? 

10 A Yes sir.. 

11 Q Why shouldn't Mr • .Matthews' plan for providing 

12 residential housing in Greene County have been taken into 

13 account in the planning process? In view of the need for 

14 housing that you stated in the comprehensive plan? 

15 A In the first inetance, I wasn't - I did not have 

16 the details of Mr. Matthews• proposal in so far as housing 

17 was - in other words the market for which he was aiming. 

18 I dcr1 't dispute the fact that housing is needed - you are 

19 getting into an area of housing needs, housing problems, 

20 you are yetti:ng into a very s~cific area of houing for 

21 the county of Gree·ne, which the plan did not attempt to 

22 explore in depth. The fact that housing was needed is 9ive11. 

23 Q · Weren•t you aware of the fact that the plat had 

24. been filed? 

25 A Yes sir. 
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Q When were you first aware of that? 

A I don't recall exactly. Mr. Morris informed 

me that another plat had con1e · - normally when a preliminary 

plat comes in his office he informa me of it. 

Q You had access to the plan did you not? 

A Yes, l did. 

Q Did you look at it? 

·A Yes. 

Q But you did not correlate the data on the plan 

in any way into your planning process? 

A Well, I couldnit because it wasn't a plat of 

record. ! had no - I did not know whether or not it would 

be finally recorded, whether those homes would be built or 

not. 

Q Didn't you consider - couldn't you have consider~ 

ed at that time the question of whether a cluster should 

have gone there er ••• 

A I did consider that, yes. 

Q But you say you concluded that that was not 

appropriate? 

A I concluded that the extension of a cluster to 

433 

a point to include Locust Lane and perhaps west _and periphe~ll-

ly was not a proper place for the. cluster. 

Q And so you disregarded the Matthews• plan in 

I connection •••• 
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A Yes sir, it wasn • t on record. I didn't know 

whether it wae goinq in - if it were there that would have 

3 affect•d the overall plan, I'm sure. 

4 COURT: Did you in any way consciously exclude 

5 or reject anything on behalf of Mr. Matthews? In so far 

6 as his plans? 

7 A I'm not sure I understand Your Honor what you 

8 mean? 

9 COURT: Well, did you take any positive efforts 

10 to reject what he had proposed or was it merely considered 

11 in relation to the entire county? 

12 A No, I simply didn't consider it because I just-

13 I didn't know the status of whether it would go in or whether 

14 it would not. And at the stage of the - in other words at 

15 this point in the plan the concept and the formulation of 

16 the plan was beg inning to emerge and the Greenetown Village 

17 proposal wasn't at that time firm enough for me to give it 

18 serious consideration, in so far as extending the cluster. 

19 COORT1 All right, Mr. Parker, any other questions4 

20 
Q Yes sir:. Do you normally encourage agriculture 

21 where there are available extensive or expensive public 

22 utilities facilities? 

23 A It: depends on the situation. It depends upon 

24 the land;; 

25 
Q well, wider what circumstances w~uld you encourage 
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agriculture at such a point? 

A Well, the question is to what extent would 

ti.le county encourage agriculture and this is set forth in 

the policies of the plan. 

Q I see, so that is a policy matter from your 

point of view to be determined by the county and not a 

planning matt~r to be ••• 

A It is ~ policy matter that was determined by 

the county in its plan •. 

Q A.lld not a planning matter that you would 

make recommendations on'? 

A Not unless it was specifically brought up. 

In other words I would imagine it would be in terms of 

since you've got these facilities should this 90 to agricul• 

ture, should it go to development. 

435 

Q That's all •••••• just a manent, I might have one ••• 

Oh yes sir, one more question •••• two more questions in 

fact. Do you consider the installation of livestock 

breeding operations next door to Locust Lane as compatible 

with that sub-division? SS lot sub-division? 

A I consider Locust Lane sub-division incompatible 

with that type of use, that farm use. 

COURT: compatible or incanpatible? 

A I consider it incanpatible with that farm use. 

Q was Route 33 ln. February of 1974 overloaded? 
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1 Near Ruckersville? 

2 A I can •t say ~hat it was overloaded, no sir. 

3 Q Is it fair to say, Mr. Evans, that the future 

4 land use plan for this county almost excludes consideration 

s of the county's utility system? 

6 A· No sir. 

7 0 Why not? 

8 A If you will notice the three primary clusters 

9 on the plan are all served by the Rapidan Water Authority. 

10 And it is my understanding that the forthcoming sewage 
/ 

11 system will serve also these major clusters. 

12 Q And is in the incipient stage isn't it? 

13 It's - the forthcoming sewage system is just an idoa 

14 in somebody• s head? 

15 A It's more t.han'-~that. It's thtt • engineering 

16 firm is working on the sewer system and has cansulted With 

17 us and thee plan and the sewer system W9re designed with 

18 considerable communication between the ••• 

19 Q Had the designs been completed? 

20 A Some of them have, yes. 

21 Q So the· entire design for the se~r system has 

22 not even been completed yet, i~ that correct? 

23 A The basic concept as to where the lines will 

24 run and where the treatmen~ plant shall be placed, I would 

25 say it •s fairly firm - I can •t: testify - the .Macke enqineeri~ 
LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 



·App. 577 
Evans - Cross 437 

1 company would have to. 

2 Q It has not been approved by any body in the 

3 , county, for the county? 

4 A I can't. speak for that. 

5 Q You don't know whether it has been or not? 

6 A No sir, I don't know what the status of it is. 

7 Q That's all. 

8 COUR'l'I All .x:ight, Mr. Slaughter. 

9 

10 CROSS EXAMINA'l1 ION 

11 BY: Mr. Slaughter 

12 Q Mr. Evans, Mr. Parker asked you whether Greene-

13 mar le had been reco1:ded, I - just in arder to be sure the 

14 record is straight, I show you the - your list which is 

15 submitted as Plaintiff's Exhibit 26, and ask you to refer 

16 to Greenemarle and see if that had been recorded at the time 

17 of the preliminary - the interin1 zoning ordinance was 

18 adopted? That's on page four, I think. 

19 A On the one I have here there is no data~ •••• 

20 on this lls t •••••••••• 

21 Q Do you recall whether or not Greenemarle was 

22 subsequently approved by the Board. of Zoning Appeals? 

23 A I don't recall, Air. o 

24 Q Did you receive notification when sub-divisions 

25 \\lere approved by the Board of Zoning Apceals? or did vou 
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consult with Mr. Mcrris? 

A Yets sir. 

Q Were they taken into ·consideration? 

A It was my w1derstandin9 that Greenemarle Sub-

division was recor<Ied before they were in zoning ordinance. 

Now I could be wrong. I believe that was the case. 

Q But that would be of course a matter of record? 

A Yea sir. 

Q All right. Now isn't it true that at the time 

you were doing the plan, Mr. Evans, Route 33 was and remains 

now a two lane highway? 

A Yes siJ:·. 

Q And is it not. true that it has been slated to 

be four lane? 

A Yes sir. 

Q can you state whether or not that construction 

has begun? 

A 11Jo sir. I am saying that it has not begun. 

Q ·It has not begun. Do you know whether or not 

there have been any C<Xltracts let? 

A No sir. To my knowledge there have been none. 

Q All right. Now yoa - in response to Mr. Parker• 

question you-discussed the proposed sewer system that will 

serve Greene County; is that sewer system designed to run 

in~o tributaries of the R 
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A The latest communication I •••• 

PARKER: Your Honor' I •••• 

Q I'm simply asking him for a fact, you asked •••• 

PARJ<ER: He gave this information and I did 

s cross examine him to some extent on the ear lier testimony, 

6 and perhaps I put my foot in the door ••• 

7 COURT: The objection is overruled. I don't 

a know wherein we could stop it and wherein we could open it 

9 up again •••• on anything that Mr. Evans hasn't covered ••••• 

10 · in some fashion. I will allow you all an equal chance at 

11 it ••• 90 ahead, Mr. Slaughter. 

12 Q Do you know whether in fact that system is 

13 designed to run in the tributaries of the Rivanna or 

14 Rapidan? 

15 A It is my understanding that the system as 

16 now conceived - that there be main sewer lines running into 

439 

17 the clusters of - the clusters in the plan, Quinque, Stanarc s-

18 ville, and the southeast corner with a spray irrigation 

19 type disposal system near southeast corner in the Rivanna 

20 watershed and a spray irrigation system to the north of 

21 Stanardsville in the Rapidan watershed. This is the latest 

22 sewage plan that I have heard and I can't testify that this 

23 is what ultimately will be done. But I think it's - there 

24 is a fairly clear understanding. that the three primary clus· 

~ ters would be served by a sewage system. 
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Q No further questions. 

COURT I Mr• Parker? 

PARXBRa We rest. 

COOR'l'a All right, you may stand aside, Mr. Evans.~ 

5 Now, Mr. Slaughter, the plaintiff rests do you all wish 

6 to have any time before you start your evidence? 

7 SIAUGHTER 1 May it please the Court •••••• 

8 DICJCBYa Your Honor, you know you have a case set 

9 for 2 that's here •••• 

10 COURT1 Well, I may just have to put that off 

11 and I' 11 take a. few minutes to allow you all to gather your 

12 evidence or make your plans and hear counsel briefly on 

13 this other matter. 

14 SIAWH'l'BRa Let me make the comments I was going 

15 to make Your Honor, and that is I turn to Your Honor • s 

16 COJllDenta some time ago., .1.e., about a half an hour ago, 

17 that Mr. Parker has taken over two and a half of the three 

18 daya •I don't see how there's any way in the world that 

19 We are going to be able to complete this case this aftemoo1 -

44( 

20 even with the Court staying until S, as the Court has indic~ t-

21 ed it would. 'l'he result is that everyone is going to have 

I 

22 to came back. The county is again going to be put to that 

23 expense, but we see no reaaan why having had to look at the 

24 plaintiff's testimony for two days and over half of a third 

25 day, that there should be any evidence and at this time 
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1 simply to begin the case where we can possibly complete 

2 it and really not get very far into it •••• since it's 

3 obviously going to have to go over, Your Honor. 

4 COURT: Is there any .one witness that you feel 

5 would be appropriate to hear at this time and reserving the 

6 major part of your testimony - any inconvenience with gettiJ~g 

7 a witness back? 

8 SLAUGHTERc I don't think there's really any 

9 one that has to come any distance.Mr. Yearwood would be our 

10 last witness. 

n COtJRTa Now let me get a brief idea from you 

12 then as. to what witnesses and what area of testimony you wot ld 

13 cover, and who the witnesses are and how many. 

14 SLAUGHTER: All right, sir. We had anticipated 

15 originally as - nine witnesses, sir ••••• Mr. Garth would be-

16 would testify. who is the commissioner of revenue. Mr. 

17 Abbott, who is the head of the planning district canmission. 

18 Thomas Lawson, the chairman of the planning commissian ••• at 

19 the time. Kenneth Colmer, the administrator for the Greene 

20 County School system. or I guess the assistant super inten-

21 dent at this time. Robert Gilbert, who is presently the 

22 chairman of the Board of Supervisors. Mr. Julius Morris, 

23 the county administrator, and Mr. Richard Yearwood. 

24 . I hope I'm not going too fast ••• 

25 COURTc No, I'm getting them. Mr. Yearwood. now 
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would be in the category of expert testimony, I take it. 

SIAUGHTBR 1 Yes sir. Mr. Abbott would also be ••• 

COURT 1 Mr. Abbott would be and Mr. Yearwood. 

All right, that's seven,. I beliew. 

SLAtJGHTIRt We bad already - Mr. Bvans was listed 

as one of our witnesses. 

COURT I A 11 right, Mr. Evans. 

PARJ<BR 1 I can understand that, Your Honor. 

SIAUGH'l'ER 1 And Doctor LeGarde has already 

·testified. 

COUR'l': '!'hat's right, so he was your ninth one, 

then? 

SLAtJGH'l'BR I Yea sir. 

COtJRT1 Well, I don •t like to leave some of the ti11M 

unused, Mr. Slaughter, and I would ask you all to consider 

that before we adjourn these hearings and :I will take the 

time now to hear counsel on this other matter while you and 

Mr. Dickey consider that with your witnesses. I'm certainly 

willing to use every bit of this time to the maximwn extent. 

And would urge it upon you all to do the same if you can ••• 

try. 

StAOOH'l'ERt All right, sir. 

COUR'l's Now we' 11 reces& though for your case for 

20 minutes, while I consider the ••••• 
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COURT: Go right ahead, Mr. Slaughter. 

s l(ENNETH R. COLMER, having been duly sworn, was 

6 called and testified as follows: 

7 

8 DIRECT EXAMINATION 

9 BY: Mr. Slaught.er 

10 Q Could you state your name and address, please? 

11 A Kenneth R. Colmer, P. o. Box 152, Stanards-

12 ville, Virginia. 

13 Q And what is your position, Mr. Colmer? 

14 A I'm assistant superintendent of schools in 

15 Greene county. 

16 Q Now, could you explain to the Court for the 

17 record just briefly what your position is in practice? 

18 A Well, I handle the - most of the administra-

19 tive duties, as far as the operation of the school system, 

. 443 

20 including personnel work, instructional programs, maintenant~e, 

21 just the general administration work of the schools. 

22 Q can you te 11 us whether or not you are the 

23 person in charge of Greene County school system when the 

24 superintendent is not here? 

25 A Yes sir. 
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Q And has up until - well this time, has the 

superintendent permanent).y been located here in Greene 

county? 

A No sir, Mr. Whetzel is the superintendent and 

his permanent residence is in Madison County. He's in 

Greene county two da_ys a week, Tuesdays and Thursdays. 

Q And again I think this is leading, simply be-

cause-to save time. Is it not true that Mr. Whetzel 

is engaged or has been over the years engaged by both the 

Greene County and Madison County school systems, joint 

superintendent? 

A Yes sir, since approximately 1955. 

Q Now, Mr. Colmer, in your capacity are you aware 

of the number of students in Greene County schools, the 

physical plan of the Greene County school system ••• 

A Yes sir. 

Q could you tell us what the situation was with 

regard to c{lpacity of the Greene County schools, and the 

number of students going to Greene County schools in 1973, 

and 1974? 

A I can ·give you the estimated figures. 

Q All right. 

A ·I have the actual figures in the office, but I 

do not carry those type figures in my head. 

Q All right. 
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A But at the end of '73-'74, say in the May-June 

~45 

2 report, there would be approximalely 1,525 students enrolled. 

3 These are enrollment figures. 

4 Q 1,525 students enrolled? 

5 A Right.~ •• approximately. 

6 Q And how many schools are located in the 

7 system - at that time? 

8 A We havo five school buildings. We have one 

9 high school and one intermediate school. We have three 

10 · small primary schools, which are operated under one princi-

11 pal and one administrative staff. 

12 Q And where are they located? 

13 A The three small schools, one is located at 

14 Dyke, one at Ruckersville, and one about a mile east of 

15 Stanardsville~ These three small schools are-house K to 

16 3, kindergarten through lst, second grade and some third 

17 grades. They operate under one principal. 'l!he intermediatE 

18 school houses some third graders, all the fourth through 

19 seventh graders, and is located right here in the tawn of 

20 Stanardsville, along with the high school, which houses 

21 grades 8 through 12. 

22 Q Mr. Colmer, what are the current pl.ans - and I 

~ guess the plans are now partially in execution for school 

24 cans true tion in Greene. county? · 

25 A At the present time we have a nrimarv center --- _,, ·-
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construction, scheduled to be completed in approximately 

September of 1976. At that time the small school at 

Ruckersville and Dyke and the small school at Greene County, 

which is right outside Stanardsville, will be - those 

students will be tr.ansferred into this new primary school. 

This is the only new construction at this time. 
at 

Q Could you tell us whether/this time there exist• 
the 

any additional capacity in/Greene county school system 

or whether the school is now operating by~itself ••••• 

PARKER: Objection the question is leading. 

COURT: 'Yes Rir, I think it does have that 

objection, Mr. Slaughter, as to what the capacity is and 

what the present projected enrollment would be ••• if you 

want to pursue it that way• It is a leading question, 

objection sustained. 

Q 
(Inaudible) 

COURT : Yes sir. 

Q What is the capacity of the system at this 

time? Or the time we are discussing, 1973•'74? 

A The - ·you mean the actual number of students 

that we could house at that time? 

Q Yes. 

A The high school at that time was constructed -

the additions we •ve had to it, in 1970 ••• could house aooroxJ-
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mately 450 students. 

Q And how many were actually there? 

A At that time there were appro>Cimately 420 ••• 21 •• 

The intermediate school was constructed to house approxi-

mately ••• 

PARKER: Excuse me, where is this school? 

A The intermediate school is in Stanardsville, 

it's the William M~nroe Elementary School •••• approximately 

and again these are estimated figures ••• right out of my 

head ••• 

O Right ••• I understand. 

A Around 475 to 500 students. And then the 

primary schools, the Ruckersville school ••• 

Q Going back to the intermediate school, that 

figure that you just gave, was the number of students ther 

16 at that time? 

17 A Approximately, right. 

18 
Q And what was the designed capacity? 

19 A About the same. 

20 
Q It was substantially full? 

21 A Right. 

22 
Q All right, sir, now the elementary schools2 

23 
A The primary school which I am speaking of the 

three schools there housed under one administrative staff, 
25 

the approximate - the Ruckersvill 
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rooms, speaking nf 30 students per class, 120 capacity. 

The Dyke school, four classrooms, there again approximately 

120 capacity. However, same of those classrooms are specia. 

education c:lasses and the enrollment is not 30 in those -

it has to be 16 - State mandate. The Greene County primary 

school, 120 students, that's with four classrooms. 

Q was there any excess capacity in any of these 

schools? 

PARI<ERa Objection, the question is leadinq. 

COURTa I don't think it's leading. 

PARI<ER: Thex-e's no foundation, Your Honor. 

COURT: was there any excess capacity in the 

schools - the question is whether your enr.ollment was 

belOl!i or above those figut"es. 

A The enrollment at the various schools, it 

fluctuates.. For instance at Dyke as I mentioned, I said 
. ! 

448 

four classrooms, 120 students, there - at that time there wt re 

approximately 70 students. However, two of those class-

rooms - half of the capacity were used in special education. 

Therefore, there could only be 32 students in those two 

classrooms. Normally they hold .60 students. but this is a 

State mandate and have to have certain fiqures and can't 

have over that ••••• in certain classes. 

Q Could you tell us how many - again in round 

figures. how many students if any additional could have beer 
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1 accommodateaat that time within the capacity of the 

2 Greene county school system as it existed at that time? 

3 A l would - we were working at capacity. I 

4 mentioned the classes - what the school was constructed 

5 for. For instance at Greene County primary school, the 

6 school was - right closft to Stanardsville, a small school 

7 the capacity is 120. The actual number of students using 

8 the cafeteria area, the library, having to bring in mobile 

9 units, these type things - the enrollment at that sr.hoC'l 

10 was over 200. 

n Q I see. 

12 A Now this is what exists ••••• speak of the 

13 capacity of the school, the echool was constructed at a 

14 certain capacity, but we are using every available space 

15 in the school for instruction. 

16 Q In bringing in mobile units, where had you 

17 brought in mobile units? 

18 A At that - we brought two mobile units into 

19 the Greene County school, which is east of Stanardsville. 

20 Those are the first two mobile units that we brought into 

21 the county. This was to relieve overcrowded conditions. 

22 Q Have you in fact brought in more since that timo? 

23 A We brought in three other units that are at 

24 the William Monroe Elementary School here in Stanardsville. 

25 Q Mr. Colmer, are you familiar with the orooartv 
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on Route 33 which ia the subject of this suit, owned by 

Bennett Matthews which he proposes to sub-divide into 

A YeB sir I know just about the location. I 

know where the Locust Lane sub-division is. 

Q Which elementary school district doea that 

fall into? 

A That piece of land falls in the Ruekersville 

diatrict and it w~1ld be the Ruckersville school, th6 

schooi in that area. 

Q Would you tell us - first let ma ask you, 

how - apparently I've been asking the questions in a - not 

exactly the correct tiay •• • •••• aa I recall it was your 

14 teatimoay that the Ruckersville school had four classrooms 

15 is that correct? 

16 A na sir. Four claaarocme for the claaaes, 

17 30 ~ •• -~.;. •••••• -.,, 

18 
Q .Thia is all the State will mandate? 

19 A Right, if you go over that then you are -

20 haw problems with the State. 

21 Q And there were approximately 120 students in 

22 the •ch.01, is that correct? 

25 
· Q Bow many are there now? 
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A That was - at that time· it was grades 1, 2 and 

l•NOW we have kindergarten and first and second grades 

only at that school. Third graders are no longer at that 

school. There are approximately 108 or.!10 students. 

Q Is it anticipated - can you say whether or not 

it's anticipated that Ruckersville elementary school be 

used when the new elementary school is completed? 

A I'm sure it will be used, for what purpose I 

cannot say at this time. Pc,ssibly spec i.::ll education classelS 

dealing with trainable students, these type studentl3 that 

can be placed in a school away f~an the classroom. Possibly 

adult programg - even possibly having to use it as a 

regular classroom situation, because of the ove:rcrowdedness 

14[ we have in the schools right now. I would hope not to have 

15: to use it for regular classroans becauseit is very much 
I 
I 

16i outdated. 

17 Q When was 1t constructed? 

18 A In 1934. 

19 Q And what was its construction, what material? 

20 A It's constructed of wood. I believe recently in 

. 21 the last couple of l'f!&rs they've put aluminum siding on it. 

22 In the last five years we have enclosed the restroom 

23 facilities, prior to that time they were outside. 

24 

25 

O Is it a one story or two. story building? 

A It's a one story buildinq and basement. 
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Q Is it fire proof? 

A Well, it.'• as tire proof as a wooden building 

3 oan be. I mtan as far as. meeting the State Fire Marshall's 

4 inapec::tion it did pass inspection last spring when the 

s State Pire Marshall was here making inspection. It has 

6 the COl'rect number of exits ••. •. 

7 Q In so far as your projections are ccmc~rned 

a was this school - I •m speaking of the new elementary 

9 school :.. wJ.11 there be any excess capacity in the Greene 

10 County school l'ystam? 

11 A Bo air, and I say that on thi• reason. because 

12 at ~ present time. Greene county is not offering the 

13 vocatioaal education subjects that they shou.ld, that we 

14 are mandated to do, and we are at· the· present time holding 

rs o~ vocational programs back because of tlui lack of 

16 facilities. It' a a st.rang possibility that the Greene 

17 

18 . 

19 

20 

21 

22 

23 

24 

25 

county pr irnary school, tiw Dyke •chool will he converted 

into vocational schools. tying into the high school program. 

And then as I mentioned the Ruckersville school being 

used for possibly same apec:ial ed classes for trainable 

students •• well ae some a~ult programs. 

Q can you gift us same .idea, Mr. Colmer. of 

the rate <>f . grgwth in the GreeJMI county school aystem 

say since 1970? 

A In 1970 the enrollment was approxinetely 1,300, 
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1,325, 1,333, al~ng this time.The enrollment as of 

November, just recently past, November 30 last week, the 

enrollment was 1,681. 

Q can you give us a rough calculation as to what 

the percentage of increase per year would be? 

A Well, I can give you - in the last - according 

7 to a publication by the State Department of Education, 

8 which is entitled "Facing UP", number 9, put out each year 

9 by the State Department - State of Virginia, the growth in 

10 · Gr\!ene County in the last ten years in student population 

11 wa(IC 45 percent. This is the State - taken from the State 

12 Handbook. 

13 COURT: over a ten year period is that ••• 

14 A Ten year period. 

15 Q How. does that compare for example with the 

16 county to the south and the county to the north? 

17 A The figure in Albemarle county, and I'm -

18 these are coming off the top of my head, this information 

19 was being circulated quite a bit in recent elections. 

20 The Albemarle school system I think declined about S per-

21 cent, 5 and a half percent, according to this booklet. 

22 The orange County figure enrollment I think increased apprc~ 

23 ximately 13 percent. And I believe Madison was around 

24 18 percent. 

25 PARKER: Excuse me, is this testimony all as to 
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declines? 

COURT: Albemarle only was decline ••••• 

A Albemarle only was declined, the others were 

incmeaaea. 

COURTa Yea •.tr. They are probably mewing 

over into Greene county aren •t they Mr_. calmer? 

A I think they are. 

.·· Q can you recall - again I realize that this 

has to come from your recollection. can you recall what 

the tigw:ea were . for the population of the Greene County 

sc:hoel eyatem in 1971-'72 - '73 and •741 

A At. the end of '71 - '72 and this again ia -

I j11at recently worked on some of these fiqurea, but 

. they are not - I have them in the office as I say - this 

. ia off the top of -.y head. '71-'72 i• approXimately 
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arowad 1~35,0, and then its been. increasing close to anywher~• 

from 75 to 100 students. 

Q Bach year? 

A Bacti year. '!'his year we were expecting -

we .anticipated around 1,600 students, we got 1,681. 

Q And 1,600 would have represented the - itself 

would represent an increase owr the year before? 

A Yea it would. 

Q Could you indulge me 'just a moment? 

COOR'l'a Y9e sir. 
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Q we have no further quest.ions •••• at this t irne. 

COURT: All right, Mr. Parker. 

CROSS EXAMINATION 

BY: Mr. Parker 

Q Mr. Colmer, I believe the figure tha1: you gave 

was about 70, 75, 72 per year - additional students? 

A Right. 

Q 75 per year. Have you been handling that 

ihcrease over t.he last five years satisfactorily? 

A Well, at the present time for instance to lead 

up to what you are asking •••• 

Q Well, let me ... I withdraw the question, Your 

Honor, unless the witness is going to answer it in a 

responsive way~ 

COURTa well, What do you mean handle it? Now 

that •s what I'm getting at, Mr. Parker. 

A Would you restate the question? 

Q Let me approach a little differently •• ~ 

COURT: Yes sir, because you may not give him a 

reasonable opportunity as to how you mean •••• 

Q Have you been able - you indiC?ated - for this 

last year you were able to anticipate almost on the button 

the right number of students, is that correct? 

A No sir~ I said we anticipated around 1,600 
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1 atudenta and we had 1,681. so that's approximately 81 

( .. ; 
',' . 

2 more than we were antlcipating. 

3 · Q And you wer• able to handle them even ao that 

4 additional 81? 

5 A Well, if you call 40 - 45 students in class-

6 ro•a handling them. This is. what we have. 

7 Q And •• • 

8 A In four claasrOQms •••••• in our 7th grade for 

9 instance we have an average of almost 41 - 42 students 

10 per class and the reason for that we have no space to put 

11 additional people. And thu exists also on into some of 

12 

13 Q Weren •t you anticipating an increase of about 

72 ·at.Uctents per year? You. state,~ •••• 

15 A Right, that's right •••• yes. 

16 Q 'ft• sir, now if you were anticipating that, 

17 WOUld. an. increase Of 88 much &A - an increase in increase 

18 if you understand me.~· 

19 A Right. 

20 Q From 72 up iqo 100 be more than you could 

21 Wit:Mt;aad? 

22 COURT: Let's get our terms straight, anticipating 

23 and pt'e~inCJ for, now which ia it? 

( ., 
24 

A In other words we can anticipate that we are 
'-. ... 

25 9eing to ·get 75 more students, which ia •Dm:eximatelv three 
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classrooms, but if we get 150, we've still got to provide 

scmething for them. 

Q I understand that. · 

A I mean what it means is that we have more 

studen-te in the c!?.ssrooms; in!:tead of having 25 students 

sitting in a classroom we hav(? 35 or 40 sitting in there. 

Q If your anticipation in this year and your 

plan would indicate that there wculd be an addi-tional 

25 students could you take them into yo1ir. .system satis-

factorily? 

A We would have had to have taken t~em in. 

Now we wo~ld have been overcrC111ded. We woul~ have been 

13 lacking equipment, and funds and this type of thir..g. 

14 - But if they are there we 'vs got to C!o something with them, 

15 we've got to provids for them the best we can, that's what 

16 we·•ve been doing. 

17 
Q Is the high school at capacity? 

18 
A The high school, as I mentioned earlier, I said 

19 it was approximately built for around 450, to 475' 

20 
students- it's 581 now and anticipating 640 sane next 

. 21 year. 

22 
Q In high school? 

23 A Right, With no addition. 

24 
0 I'm sorry sir, I misunderstood your previous 

25 testi:Jnony ••• I had 
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I th0ught you said there were there now 421 atudenta? 

A At the high school? 

Q !las airo 

. A No sir, I did not say that. If I did I mis-

underat()Od the qu1u;tion • 

Q 521 there? 

A '!'here are 581 there now. 

Q 581 there and capacity ••• 

A. An enrollment this year as of November 30, 

1975 1 there's approximately 581 students. 

Q And l'OU have a capacity for what? 

·. A Approximately 475 ••• so-?s ••• 

Q What will this - what will be th~ capacity 

of the primary school under construetion for September 

of 1976? 

A Approx!P.lat.e ly 500 - 525 •. 

Q If you had thirty additionill units, thirty 

· · additional students in 1976 with the new school, could you 

accommodate them? 

458 

A · Including the new - if we had the new school I 

open? 

Q 198 •ir. 
A Ye~ we'd have to. 

Q We 11, could yc,u? 

A Yes •••• bac:ause we would ha"8 to. 
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SLMJGH'l'ER: I th ink he has answered the quest ion 

about three times. 

COURTr He may explain it •••• the question is what 

you mean by accomnocla.te them. Of course that word itself 

459 

requires. a lot of explanation, but in so far as he• s answer ad 

it stands. 

Q Would you have the capacity to.handle - to have 

those additional 32 units after - in the year 1976 with 

the construction of the new school that is now under 

construction? 

A Yes as I said before, yes. 

Q All riqht. Do you run a bus or busses on Route 33 

now? 

A Sir? 

Q Do you run a bus or busses on Route 33 now? 

A Yes sir. 

Q Where is the dividing zone between children 

that go west to school and children - children that go 

east to school and children that go west? 

A It's approximately in the Quinque area. 

Although Quinque area, sane. of that is in Ruckersville 

district. 

Q Would you have some flexibility then in 

how that zone is constructed? Bus inq zoning? 

A I am not certain on how that• s set up. I know 
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1 we speak of magisterial districts, the school districts 

2 the lines are a little bit different, but X think that has 

3 to be set by the School Board. 

4 Q Would there be any reason that the School 

s Board could not change the li~.es as reasonable to take 

6 in - to .take those 30 students either way? 

7 A We 11, they would all be comilig this way any 

s way, because the school is over l':l•re. 

9 Q They wauldn't go to Ruekersville? 

10 A 'l'hl! primary school will be over hare in 

11 1976. 

12 Q 1. see. 

13 A That •a what we were speaking of,. thct new 

14 primary school, allthe primary students will be going 

15 here ·to a central ~chool. 

16 COURT: Is that all primary students in the 

17 county in one centra 1 school? 

18 A Yes sir. 

19 Q That will be true for the whole county then? 

20 A Yes sir. K • 3 ••• kindergarten through third 

21 grade. 

22 Q How .Rlllny - where - didn't you say you had three 

23 

·' 

( 
24 A. We have three buildings. 

25 Q Yes. 
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A under one primary administr.ative staff. 

In other words we have a building at Dyk~, a building at 

Rucke~sville, and a building right outside of town. 

Q Well, when you bring all your primary schools 

here, all of those buildings will be available for some-

thing? 

A That's exactly right, I testified as to what 

they most likely would be used for. 

COURT: That was vocational, special ed and 

adult education? 

Q That question of what they are most likely to 

be used for is of course a question of policy is it not? 

A It's a question of policy and also need and 

demands by th~ State D•partment of Education. which are 

mandating ~.hat we have vocational educational training 

for the students. 

Q Does the vocational educational training 

for students take up all three of those buildings? 

A It would take up most likely Greene county 

21 building which is east of Stanardsville and the Dyke 

22 building, which is in the Dyke area, and as I mentioned 

23 .· before tne Ruckersville school possibly could be used for 

24 trainable special educational classes, some adult. classes •••• 

25 
O Where will those students that are in the voca-
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tional education program come from? 

A 'l'hey ccme from the high school. The vocationa. 

education program is a part of the hi9h school program. 

Q 'l'bat will reliewi your overcrowding in your 

high scl)ool Will it not? 

A Not - some ••• very little. 

Q Yes sir •••• we 11 how many atude.nta would you 

expect to go into your vocational education program? 

A Approximately - well, I would certainly 

10 .hope SO percent, but th•l' .are still at the high school. 

11 '1'._y don't go to the11e schools and stay• '1'hey are - they 

46 

12 

13 

14 

. have their academie subjects - are taught in the high scboc•l, 

the regular high school. They go to the ~er school, the 

vocatienal school for the vocational training. 

' 15 
Q aow is it that ·you were able to avoid 

16 th••• requirements of the State now? 

17 A The State has mandated cez:tain time limita •••• 

18 to do this. Fer instarsce, kinderqarten has to be inatallec 

19 :iJl •ll - mandated in all schools by 1976. vocational 

20 education programs have to be developed or specifJc plana 

21 therefor by a certain data. 

22 Q What's the date? 

23 

24 

25 

· A I think 1976•77, along in this peried. They aJe 

worki~ tcllllfards this. '1'his is the re••on the push for the 

primary school, to gi\'e these facilitie•. 
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1 Q Have you - do you have kinrlergarten systems 

2 h9re now? 

3 A Yes sir. 

4 Q So you-have already solved that? 

5 
' 

A Right. 

6 Q And that would have increased - whenever that 

7 was, that would havo increased your syst8ll'I one full grade, 

8 what one-thirteenth or one-twelfth? 

9 A Right~ approximately 100 students in klnde~-

10 garten. 

11 
Q And you absorbed thC>se when the time came? 

12 A Correct, by using the coa !bins at Dyke and 

13 the fw::nace rooms at Gree.ne County primary and tha 

14 library ••• 

15 Q And if needed you pulled in mobile Ur.its? 

16 
A That was not for kindergarten. that was just 

17 for th'.!' regular enrollment, grades 1 to 12 or - not kinder· 

18 ga.rten.-

19 COURT: Richmond gets a little !>it ahead of you 

20 all don't they? 

21 A That's exactly.right. 

22 
Q When you say 45 percent over 10 years, was 

23 that - you gave. sone percentages for other counties, were 

24 those percentages on a comparable bilsis? 

25 
A Yes sir, that was taken from "F3.c ing Up".. nwnb! r 
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9 put e>Ut by th~ State Departaent of Bd\\cat.ion. 

Q waa the 45 percent increase that was involved 

ia· that figured by a numerator of the nwaber of additional 

childre• at the end of. the 10 years, divided by the ••• 

A I'm not sure hew !t was figured, that was 

done by the state Department.. All I did was read the 

Q You don•t know whether that•a 45 percent of 

the 'children at the be9 inning of the 10 years or 45 percen ~·· 

of the . children •t the end of 10 years or wbti: this fi9ure 

re·preMnta? 

A Well, I r••lly ca~ot aay •••• I do know this 

~ firath,Qd, that I c.eme to this county in 1967. and we had 

1,030 students approximately, and now we have 1,681. 

Q And were the schools crowded When you· came to 

the.county? 

A !'hey were full, yee sir. 

Q .And they are full now? 

A They ate fuller now. 

: Q Are they - percentage wise as opposed to 

ca.pacity, how much over capttcity are they now? Aa oppoaec 

te then? 

A Well, approximately 40-45 percent ••• tbat•a 

Q You mean more students? 
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Q What percent over capacity was the county 

when you came here, you said it wa~ full or was it just 

100 percent of capacity? 

A Well, I would say approximately 100 percent. 

6 Everything was being used, there weren • t any vacant 

7 classrooms. 

s O And. now you sa.i.a you had 1,681 - r• 11 have to 

9 ask that you refresh my memory, how many studer~ts do you 

10 · . have in the county? 

11 A The enrolln~nt figures are 1,681, that's 

12 taken fran the enrollment reports sent l.n by the 

13 schools. 

J4 Q ~nd the capacity? 

15 A Sir? 

16 Q And the capacity now in the county? 

17 A · The capacity of all of the classrooms? 

18 0 Yes sir - all classrooms and the schools 

19 as operating? 

20 . A Here again thi.s ls an estimate figured, and i1 

21 might not be an exact figure as I said a while ago, becaus4, 

22 I •m not exactly sure what figure I said, but the high 

23 school right to the very po.int - I mean I don •t. have a 

24 piece of paper to write it down. The h.igh school enroll-
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25 ment is approximately 450-475. The ca9acity. And the numHer 
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App. 606 i 

CO'lnifl'= - Cro•• 

in th.e high school n0t is approximately 580. 

Q Well, ? 1m tryinq to 9et total figures ••• 

A I'm giv.ing you that ••• 

Q I see. 

A The intermediate school - William Monroe· 

Elementary, the approximate ~apaclty of that building 

at the present time ill approximate·ly - I think around 

with the additiona we've added, right around 500-525 ••••• 

9 ·Around th la figure~ And the enrollment in that school 

10 now is 670 sane. % had not given you that figure before~ 

11 neither one of you hadn't asked for it. The primary 

12 ·enrollment O:r the capacity at Dyke, the building is a four 

13 

14 

15 

16 

17 

18 

19 

20 

reom 'building, 30 • it's 120 - 120 at Ruckersville and 

120 at Greene County. ·. i'h-ia la the construction of the 
'''llP" 

buildi119, approximately ·360 • 80 etudents, appr_oximataly. 

The enrollmnt for the schools now is apprQXJ.mately 400 -

a tew over. and this ia including uses mobile 1ll'lits and .. , 
Q . Well, unf'ctlU'lately I haven •t been able to 

calcu.late the total • do you have the t'Jtal at: hand? 

. COtJaT: He'a given you the figures, Mr. Parker. 

21 You do ·the calculating or do it in final argument •••• 

22 witueaes don't have to m•ltct c:alcul•tiona., that's inappro-

23 .·. priata . \use of the witne••. ~ybody caa work artth•tic: -

24 lAtt'a 90 on with the ev~dence. 

25 Q You said there were about a tho,.and children 
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App.607 
Colmer - Cross 

in 1969 and l,6Al in 1975? 

A t said there were around 1, 030 students in 

1967 and '68 and then. I said that as of November 30, the 

enrollment fic;rare is around 1,681. But to compare those 

figures you have to subtract approximately 100 students, 

because we did not have a kindergarten in '67. 

Q Well, that woulrl be an increase of approximate·• 

ly 95 students per year? 

A Approximately. I said 75 - 80 ••• 

Q Ha,.ve you been able to absorb this addition? 

SLAUGHTER: If the Court please ••• 

COURT: That •s repetitious~ •• we •ve been over 

that. 

Q !\ll right, sir ••••• Mr. Colmer, historically 

in the last 15, maybe ·20 years, has it been the case 

467 

that school children have exceeded school capacity? There's 

always be~.n ••• 

SLAumrl\ER: If the Cout't please ••• 

Q There's always been pressure on them Mr •. 

Colmer so that ••• 

COORT: He can answer the question generally if 

he wants to. 

A There •s been a pressure, 20 years ago, we 

weren't required to have kindergarten. We weren't required 

to have vocational education. we weren't required to have 
LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE, VIRGINIA 



1 

2 

3 

4 

5 

6 

7 

8 

9 

lO 

11 
. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

;~~' .~. ! ... ··~ - .. 

. ·, 
I App. 608 
co~= - croaa 

special ed plaases for 16 students in them.. We weren •·t 

requ!nd to have speech therapists, we weren't required 

to haw all these other special. programs that we are re-

quired to have now, that must have space •••• to use in 

the school. 

Q And if the pressure hadn't come in other 

word•.· from the post-w11r baby boom which· is new slacking 

off it would have cane from the educittional world? 

A Right. of course this post-war baby baOIC 

is going to be putting another pressure on us now. 

Because there's qoin9 to be more demand fat adult programa. 

·Which a.re golnq to take up buildings, facilities and 

things. 

Q '!'his is something that is a policy decisJ.01\# 

as you said, comin9 trom the State? 

pe0ple. 

A well, that•a true, plus a demand from the 

Q If the Court Wftld ·indulge • just a moment? 

COURTa "!M• air. 

Q Mr. Col11er, do you intend to or are you 
to abaorb 

Planning ~or your •chool •ystea/ •t leut an additional 

42 children per year? 

A I didn't get the que•tion, excuse M. ~. 

Q Do you intend er are you planning in the futur4 

· for ~ •chool syatem to abaorb at leaat an additional 
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App. 609 
Colmer - cross 

42 children per year? 

A We - of course we plan as far ahead as we 

possibly can, and even at that rate we are still way 

behind as far as planning, In other words we know that 

1469 

the new primary school that we are building within a matter 

of a couple of years will be filled to capacity. 

Q Do you know whether those figures would jive 

with the comprehensive plan for the county or not? 

A I'm not sure. 

Q We 11 are you planning for at least 42 students 
to 

per year in the school system in addition/at least that 

many in the future? 

A We don't have a written plan. In other words 

for construction ••••• our plan is to complete the primary 

school and possibly develop our high school program. 

Q Do you have a plan for the school systein 

that projects ahead maybe as much as five or ten years? 

A Not a written out plan, we certainly have 

anticipated our programs. We have a five year plan for 

instance, an instruction program, five year vocational 

program, five year special education program. 

Q Are you planning to handle the children which 

come from the projected increase in the population of this 

county? 

A Yes. 
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App. 610 
Colmer - cross 47< 

1 Q Is that more or less than 42 per year? 

' 2 A Hopefully it's going to be less, but this 

3 remains to be seen. 

4 Q You ••• 

5 A I can't tell you what the increase is going 

6 to be next year • 

7 Q I ••• 

8 A All you can do is estimate. 

9 Q Can you tell me what you are planning for? 

10 A Well, we are planning for approximately -

11 probably 75. 

12 Q That's all. 

13 
( 

COURT: All right, Mr. Slaughter. 

14 

15 REDIRECT EXAMINATION 

16 BY1 Mr. Slaughter 

17 
Q · Mr. Colmer, when I was examining you I couldn • ·~ 

18 copy down - I do have firmly in mind the figure 1,681 

19 for this year, tell me approximately what the figure was 

20 for last year? 

21 A At the end of the year and ••• 
22 

Q Well, let'• take from year to year, let's 

23 take a comparable figure for 1,681, if you recall? 

24 
I 

A All right, All right, that would have been 

25 November of 1974 •••••• 
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Q Right. 

'App. 611 
' 

Colmer - Redirect . i 
. I 

/ . 

I 
l 
I 

' J 

11-71 

A It would have been approximaJ!ely 1,550 - 1,555, 
j 1,575, along that line. ,. 

/ 

Q Just in rough computation you've had an increa~e 

of approximately 130 ••• 

A Yes sir, but we did have a higher - we were 

as I mentioned earlier anticipating 1,600 students and 

we have 1,680 •••• the increase was much greater than we 

expected this year. 

Q Of course Mr. Parker kept coming back to 

the question of could you accommnate them ••••• could you 

say whether or not you are required by the State to educat1~ 

the children who live in Green• County? 

A That '·s right - I mean if 500 - no matter how 

many moved in, we've got to do something with them. 

We do not have the facilities, but we have to do something~ 

Q Mr. Parker remarked that it wasn't the baby 

boom that was affecting this, but it was educational re-

quirements. Of course the kindergarten requirement affect.~ 

the number of students, I understand, but kindergarten 

was in effect -the kindergarten program was in effect 

before the school year 1974, 1975, was it not? 

A Yes sir, this is the third year for our kinder·~ 

garten program. 

Q And so this increase that you have mentioned 
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- App. 612 
Colmer - Redirect 47 

1 of 130 last year didn•t result from any administra-

( 2 tive change? 

3 A No sir, not for the .kindergarten or some-

4 thing like this, no air. 

5 Q But from people moving in or a baby boom, 

6 these were additional young people were they not? 

7 A Pet)?,>la moving in, right. 

8 Q No further questions Your Honor. 

9 COtJRTa Mr. Parker? 

10 PARI<ER I No sir. 

11 COURT1 Thank you, Mr. Colmer, you may stand 

12 aaide. 

13 
I SLAUGHTBRa I understAnd Your Honor does want to 

14 continue to go on •••• 

15 COURT: Yea sir, I')d like to continue and get as 

16 many of your witnesses as you can, but not. invading your 

17 province as to hew you plan yeur case, Mr. Slaughter. 

18 

19 

20 
THOMAS IAWSON, having been duly sworn, testified 

21 as follawsa 

22 

23 DIRBCT EXAMINATION 

24 BYa Mr. Slaughter 
I ·, 

. 25 
Q Could you state your full name and addrl!l•• 
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please sir? 

App. 613 
Lawson - Direct 

A Thomas Lawson, Stanardsville, Virginia. 

Q What is your occupation, Mr. Lawson? 

473 

A Pipeline maintenance, Columbia Gas Transmissiops. 

Q Where do you live? 

A Stanardsville. 

Q Now, do you have a position or positions with 

the County of Greene? 

A Yes sir, I'm a member of the Planning Commissil>Jl. 

and a member of the Zoning Board of Appeals. 

Q How long have you been a member of the 

Planning Conunission? 

A Since 19 •••• February of '71 I believe it was. 

Q Could you tell us whether or not you have had 

any official position on the Planning Commission itself 

in 1973 and 1974? 

A I was chairman of the commission. 

Q When did you becane chairman? Approximately? 

A I believe it was that January of '73. I was 

acting chairman the year before because the chairman 

resigned or quit, and I wa~ vice chairman I had to step 

up. 

Q All right, effectively you have been.·the 

operating - thf! chief operating official of the Planning 

Commission since 1972 or were up until what date, sir? 
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App. 614 
Lawson - Direct 

or have you continued up until this time? 

A No, I am no longer the chairman. I would 

say somewhere around April of May this past year. 

COURT: '75 or ••• 

COURT I I 75. 

Q Perhaps you could tell us if you would, Mr. 

Lawson, what the duties of the Planning Commission consistied • • 

of generally when you went on it? 

A · Well, the duties that we were - well saddled 

with, I guess ... the first responsibility was the Health 

Department, Doctor LeGarde, was asking for the sub-divisicJi 

ordinance to be updated, 

Q Let 1ne ask you first in 1971, when you were 

in office, was that the beginning of the Planning 

Commission in GreeJH! county? 

A Oh no, no sir, no. 

Q When was the Planning Commission first formed, 

do you remember? 

A I don't know. 

Q Excuse me, go ahead. 

A And at that time we started work on updating 

the original sub-division ordinance. And of course it 

was quite a while, but at that time we were working toward:• 

State roads and sub-divisions~ -And enlarging the lot size 
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App. 615 
Lawson - Direct 

Q Was there an administrator of the sub-divisiOJ 

ordinance at that time? 

A I couldn't answer that •••••••• 

Q Do you recall whether or not the various 

sub-divisions was ...••.... to preliminary 

screening of the various sub-divisions or whether members 

of the planning commission had to do the whole thing? 

A There was three members of the Planning 

Commission that had to give the approval. 

Q And what was your contact; did you have sane-

475 

body in the county government that came to you and presented 

you the documents or did you have to work directly with 

the developers? 

A I wasn't a member of that. I think they workec 

directly with ••• 

PARKER: Objection to what he thinks. 

COURT: As the chairman of the board he 1 s entitled 

to answer the question in so far as he knows from the 

policy how it was done •••• 

A The policy I'm sure was that the developers 

met with the three members of the Planning Commission and-

to get their approval. 

Q Do you remember who the three members of the 

Planning Commission were at that time? 
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Lawson - Direct 476 

1 A Mr. Frank Lamb, Mr. Sterling ••• 

2 COURT 1 There were three members of a larger group, 

3 the Planning Commission consisted of more than three, but three 

4 of the membership worked on this particular aspect, is that 

5 what you are saying? 

6 A Yes sir. 

7 COURTa As a committee? 

8 A As a c0111mittee. 

9 COURT I All r igbt, go ahead, sir. 

10 A And Mr. Sterling Gibson - I can't remember the 

11 third one right now. 

12 Q How many were on the Planning Commission all to-

13 gether? 

14 A seven members. 

15 Q Were there other sub-committees of the Planning 

16 Commission with other functions? 

17 A Yes sir. 

18 Q Do you recall what they were? 

19 A Well we had a landfill committee, a junk car committee, 

20 

21 

22 

23 

24 

25 

at that partieular time l believe those three were the main 

ones. 

Q Now I take you .•••.••...•••• Mr. Lawson, you had 

said that you had been talk.ing to Doctor ~Garde and you were 

working - began work at thatt time on a sub-division ordinance, 

mainly with regard to size of lots and State maintained roads? 
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App. 617 
Laws on. - pirect 477 

1 A Yes sir. 

2 Q What activities were undertaken in that connec-

3 tion and could you tell us whether ·or not. any action was 

4 taken with regard to the sub-division·ordinance? 

5 A We had rnany work sessions and finally at a 

6 public hearing ••• 

7 PARI<ER: Excuse me, Your Honor, I wonder if Mr. 

8 Slaughter establish the date. I think he did, but I can't 

9 recall it. 

10 COURT: 1971, but I'm not sure that there·•s been 

11 any further clarification on the actual date. 

12 Q I believe he mentioned that he put it - perhaps 

13 I •••• 

14 COURT: All right, what date if you can recall 

15 Mr. Lawson did this apply to? 

16 A This would be in the 1 72 area. 

17 COURT: All right. 

18 A That this work was going on. It probably 

19 started in '71 and .then - these things are slow. They 

20 don't move real fast, because we only meet once a month. 

21 COURT: "11 right, go ahead sir. 

22 
Q What action did you take do you recall with 

23 regard to the sub-division ordinance at that time? 

24 A Well, after many _work sessions and we finally 

25 got to the point for a recommendation. And to a public 
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App. 618 
Lawson - Direct 

Q And that - essentially what changes were proposed 

3 in the sub-division ordinance as a result of the public hearing! 

4 A .The lot size and the State roads, that was the 

s major, and there were some other minor details - but that was 

6 the major changes. 

7 Q We have here the sub-division ordinance with the 

s •·73 amendments ••• 

9 COORT1 That •s already in evidence as Plaintiff •s 

10 Exhibit Number 1, I believe. 

11 Q Yea. And if you need it, of course, I can give 

12 you these pages to refresh your recollectien, but what in parti·• 

13 cuJ.ar was the problem with the roads, and what did you want to 

14 have solved through the sub-division ordinance? 

15 A Well, heretofore the developer• would come in and 

16 build recreation hOMs and just root out a road and maybe dump 

17 a narrow atrip of gravel and that was all there was to it. 

18 And it was - we were having a lot of soil e.ruicm and a lot of 

19 things that were not being taken care of. 

20 Q And what in fact was the problem with lot size 

21 . requirements in the previous sub-division ordinance? 

22 A What was the previous lot size? 

23 Q Yes, you mentioned that you wanted to ta ve the sub-

24 division ordinance do something to take care of the lot size 

25 problem. 
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App. 619 
Lawson - Direct 

A Well, the first lot size was ~ both water and sewer 

was 10 thousand square feet, there was no change. I believe 

I the second one was 15 thousand,was increased to 20. The 

t~ird size was increased from 20 to 30 thousand. 

Q And thus, it was a mandatory sewer for the 

l!ot size 

I 
..•... , . . . . .. . . which measured ten thousand 

fleet? 

A Yes sir. 

Q And you mentioned that there was an increase for 

tl!le next category r.:ould you tell us what the requirements were 

f~ this next lot size? 

A It was increased from 15 to 20. 

Q And these were lets with ••• 

A Either had water or sewer - they had sewer, 

i;l•ublic ·~:~d the final size would be for a lot with neither 

w ter or sewer? 

A Yes sir. 

Q Now, could you tell us what generally was the 

primary probl~m that faced the Planning Commission once the 

sib-div:ision ordinance was amended in 1973? 

A Well, it became apparent very quickly that this 

was not the solution and every piece of property that was going 

I 
up for sale was being bought by a developer. And that it also 

Jcame apparent to me that something should be done to protect 
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App. 620 
Lawson - Direct 

the open spaces of Greene-county and conservation zones. It 

also became apparent to our secretary, which is the secretary 

3 of the intermediate school, that our school system was having 

4 a lot of transfer students into the school system. So she 

5 and I made an inquiry with all the other secretaries of the 

6 schools and we ••• 

7 Q When was this, do you recall? 

8 A This was along in th., spring and fall of '73-'74. 

9 And there had been an increase of quite a number of students, 

10 I believe the figure was around 100. 

11 Q Which period of time, sir? 

12 A This was back - dating back from the - sometime 

13 in the fall of '74, after school started, back into spring 

14 of • 73 •••• I mean the same year, back to the same spring, but 

15 a different school year, I'm sorry. And we counted up just 

16 for one area, just for our own personal use we had 20 some 

17 students alone that had transf~rred into the Greene County 

18 school system from Albemarle and the City of Charlottesville. 

19 Q And this was a· ina tter of concern to you? 

20 A Yes sir it was. 

21 Q So what action was taken? 

22 A Along about this time the Board of Supervisors 

23 asked us and the Thomas Jefferson Planning District to start 

24 work on an interim zoning ordinance - I mean not on an interim 

25 zoning ordinance, but a comprehensive land use plan. 
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/ Lawson - Direct 4f~: l 

1
.. Q Now do you re ca 11 what the first - . your first 

c ··ntact with the - what first generated the .idea of a land 

ule plan within the Planning Commi.ssion? Did this come through 
I 

tile Board of Supervisors, from the Thomas Jefferson Planning 

District Commission or from men who made up the Planning 
I 

c1mmission? 

A They asked us to look into the study ano the first 

I 
8 m~eting was with Mr. Abbott and Mr. Evans. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q Approxi.mately wh~n was that do you recall? 

A It was in the spring of •13. 

Q And what possibilities were discussed at that time? 
said 

A I believe Mr. Evans/that he was doing something 

1.1J3'ht at that time, I can •t recall what it was, but he said tha·t 

j• would probably be free to start on this plan sanetirne around 

July. 

Q And was anything else discussed with regard to the 

11 . ? p ann1ng process 

A Yes, he went on to explain that he had to have 

an inspection of the county and that he had to have c i tlzen • s 

lnput and a general outline of what all had to be considered in--
/ . . 

\cO getting into this compreheneiive plan •••• at that meeting. 

Q Do you recall whether or not the interim zoning 

/

ordinance was .. discussed? 

A Not at that meet,ing. The first time we heard of 

25 interim zoning or discussed interim zoning ordinance was in JunE 
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App. 622 
LBWSOn - Direct 

·'· ·. 

1 of 1 73, the Board of Supervisors referred to us an interim 

2 aoning ordinance that bad been written by Mr. Dickey. And in 

3 ·our June meeting we went over the interim zoning ordinance1 

4 we referred it back to the Board of supervisors for approval 
to 

s with our recommendation with a view/minor changes in lot sizes. 

6 Q What were those change• do yoU reca 11? 

7 A I can•t recall the lot sizes that we recommended 

a at that time. 

9 Q DJ.cl the question of an interim zoning ordinance 

10 coma up a\ibsequently - I believe you mentic:med the last time 

11 at lea•t you testified to was in June of 1973? 

12 A· -.s, and aa we sent along our recommendation we 

13 alao sent along a member to epeak for us at the next Supervisorl~ 

14 meeting, Mr. Gena Baker. And urged that it be adopted, but the 

15 Board at that time referred it to the Thoma• Jefferson Planning 

16 Dis:trict for further study •••• the ..l\lly meeting, I believe it 

17 -·· 

18 Q Thue.did the Planning Commission take any action 

19 at its July meeti119? 

20 A In the July meetil)g or August meetinq, I can't 

21 recall which, we met and discussed this with Mr. Evans and he 

22 aaid that he would not be able to get started on the plan in 

23 July but he would be able . to start it around the first of 

24 Septembl!tr of the latter part of August. It bad taken a little 
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25 longer to finish up what he was doing. We talked about an inte:"im 
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App. 623 
Lawson - Direct 

zbning ordinance. We felt that it would not take all that 

lg to do a comprehensive plan for Greene County. And that 

+ssibly we .;ould go along and get this and get the permanent 

ordinance, zoning ordinance after the plan was completed and 

wl would not be hurt too bad. 

Q Did you at that time renew your recommendation 

tf the Board of Supervisors on the interim ordinance or did 

you let it ride at that time? 

A Wf' let it ride • 

Q What in fact took place then over the course of 

the fall, September, October, and November as far as the 

Planning Commission was concerned? 

A Well, each meeting Mr. Evans would meet with us 

and tell us how far he had gotten in the inspection of Greene 

C~unty , I guess you would call it. and he kept us abreast of 

whatever - 0£ what was going on, but in the meantime along abou. 

Nlvember or so he said that things were not moving as fast as 

J. thought they would and it seemed like it was going to be I 

ab awful long time. 
I Maybe we would have to make other plans. 

Q And what action then did the Board take? Did 

your Commission take, excuse me? 

A Well, we asked the Thomas Jefferson Planning 

District to 

I a· 
see if they could recommend and - an intex:- im zoning 

or J.nance. 

I Dli.ckey. 
I 

They had already had one referred to them by Mr. 

I don't know if anything had been done at that time or 
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App. 624 
x.awaon - ·Direct 48 

1 not. Aad they said they would go to work an it. 

2 Q waa there in fact a joint meeting with the Board 

3 in December of that year, the Board of Supervisors? 

4 A I can• t rttcall if there was a joint meeting or 

s not. 

6 Q were you involved at a.11 or were the •mbers of the 

7 Planning Codllllis•ion involved at all in the drafting of the 

s interim or:dina.nce itself? 

9 . A After it was drafted we had a work seas ion and 

10 went over it. 

11 Q All right. 

12 COURT a After it was drafted the second time or the 

13 first time now - what? 

14 A The second time • 

15 Q When was that work session, do you recall? 

16 . A It seems in my mind it was around tbe f irat week in · 

17 January. 

18 COOR.Ta That would have been January of '74, would it 

19 not? 

20 A Yes sir. 

21 Q And did you subsequently rec--nd that that ordiaa1ace 

22 be passed by the Bollra of Superv ia ors? 

23 A . Yes sir. we recommended that they "ke it a public 

24 heari11g. and be adopted. 

25 Q I may not remember correctly, Mr. Law•on, but did I 
LANE'S COURT REPORTERS 

MONTICELLO PLAZA 

CHARLOTTESVILLE; VIRGllNIA 



App. 625 

Lawson - Dire ct 

1 understand that the Planning Commission at this time made 

2. a· further recommendation as to lot sizes for the interim zoning 

3 ordinance? 

4 A Well, this was one of the changes that was made 

s prior to going to public hearing in our work session. I believ~ 

6 the ordinance was originally written, the lot size was much 

7 more than 2 acres. And we lowered it to 3. 

8 Q Of course the record speaks already, it was 

9 lowered to 2 by the Board of Supervisors, is that correct? 

10 A Yes sir •. 

11 .• ~ODRT: That indicates it was lowered at least two 

12 times then,. fr cm a higher figure than 3. Do you know what that 

'<- .. 
13 figure was, the original recommendation? 

14 A I can •·t recall Your ·aonor. · 

15 COURT: But you all recommended 3 and then it was 

16 obviously changed to 2 by the Board of Supervisors? 

17 A Yes sir. 

18 COURT: I see • 

19 Q As a minimum that could positively preserve the 

20 county in its condition at that time? 

21 PARKER: Objection. 

22 COURT: Well, that may be objected to and properly 

23 so, Mr. Slaughter, the question still remains as to what the 

24 lot size was relevant to aad I think it's up to the witness to 

25 explain it or however you want to do it without leading him. 
LANE'S COURT REPORTERS 

MONTICELLO. PLAZA 

CHARLOTTESVILLE, VIRGINIA 

485 



('.,, ·."' . I 
.: ~· ( 

App. 626 

x.awaoli - Direct ,86 

1 
Q All right, air. What waa your r•he for reccmmend-

2 

3 

4 

5 

6 

. 7 

8 

9 

10 

ing that the lot · eize be 3 acres, Mr. r.awaon? 

A The increase? 

Q The increase - the minimum lot size in the preliminllry 

zoning ordinance? 

A Well, we felt like you had to have safe roads and 

you had to have 3 acres per lot - this would probably slow dawn 

the people wanting to buy every piece of property and open 

space that was.up for •~le. 

Q Now, were you receiving information during this 

11 time from any source as to the sub-division activity within 

12 the county? 

13 A In general terms. 

14 Q Who was providing that information? 

15 A well, Mr. Bvau mostly and his· atudy of the county. 

16 Re would come up and go over, telling how many lots we had in 

17 hCM n1any aub-diviaions •••••• and .how many lots were not built 

18 upon but were already i:ecorded. This type of information. 

19 Q Could you tell us whether or not there had been 

20 any change in· the situation with regard to the staff working 

21 ~ith developers under the interim - under the sub-division or-

22 dinance? In other words, tell us whether or not a zoni119 

23 admini•trAtor had ""' waa hired by the government of GrHne count, 

24 by the fa.11 of 1973? 

25 MRJ<ERa You mean a sub-division administrator, Mr •••• 
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App. 627 
Lawson ... Direct 

Q Yes, excuse me ••• ~.1•m having trouble keeping them 

A I don't recall what date that the county administra• 

4 tor came, but I'm sure that we had one by the fall of • 74. 
! 

s But I can't recall what date he was hired dn. 

6 COURT: You referred to the County administrator was 

7 his title? 

8 A County administrator. 

9 COURT: I see. 

10 Q And do you know of your knowledge whether or not 

u he was also administrator of the sub-division ordinance? 

12 A I llelieve he taken oqer that job after he came, 

13 yes. 

14 Q And you are referring to he, who now occupies that 

15 post? 

16 A Mr. Julius Morris is the gentleman. 

17 O Do you know whether or not anyone was hired before 

18 Mr. Morris? For that job? 

19 A Yes, we had - I can •t recall his name ••••• 

20 PARKER: Mr. Williams. 

A Mr. Williams, yes •. 

22 Q · And do yolA recall whether or not there was an 

23 acting administrator between the time Williams resigned and the 

24 ·t ir1te Mr • Morr is was hired? · 
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25 A I think we changed the form of government in there.~. 
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·App. 628 
r.awaan - Direct 

1 maybe there was juat - I believe Mrs. Bickers was filling 

2 in. 

3 Q But once Mr. Merri• came did he meet with you 

·4 when you were having i>J.anning Commission meetings? 

5 A Sometimes, net all the time. 

6 Q And would be - do you .ever recall him providing 

7 inf01:mation with regard to sub-dividing or sub-divisions? 

s A Be diacuased with the people that had been on 

9 this c-.mittee before, Mr. Lbtb, Mr. Gib9on - I cantt think 

10 who the other one was ••• 

11 

12 A They diacused thi•. I seen him cam in and the 

13 meeting· be over and they go in the back room and talce the plats 

14 and talk about them, •o•thing like that. 

15 Q Bow, Mr. Lawson when do you first recall hearing 

16 the name Bennett Matthew•? 

17 A Well, after the interim zoning went into effect, 

18 waa adepted, I recall ••• time or other during the • maybe 

19 before or right after that-it waa I think after, Mr. Morri• 

20 says that we have three aub-diviaion• that will haw to be 

21 decided by the Zoning Board of Appeala. Maybe a week or so 

22 later J: waa appointed by Your Honor aa a member of the zoning 

23 Board of A'ppea l•.• 

24 

' 25 

Q Do you recall the name BenFrMatt Matthew• being men

tiemed or do you recall - or is thia just tbe first awareness 
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App. 629 

Lawson - Direct 489 

1 that you had that there was even a planned sub-division - Benne~t 

2 Matthews had in mind? 

3 A The name Bennett Matthews was not mentioned as I 

4 recall. I recall that we had three sub-divisions and he named 

5 them by name, as Greenemarle, Greene Lea and Greenetown - I 

6 ~lieva that •s what he said •••••• 

7 Q Were you aware that there was a projected sub-

8 division known as Greenetown, · one planned by Bennett Matthews 

9 1>$f.-e the interim zoning ordinance went into effect? 

10 A Yes,· I heard talk about it. I heard about it, but 

11 I·had not seen the plans. I didn't know really if he had 

12 any approval or what •••• until after this time when I found that 

13 it had not been approved. 

14 Q I have no further questions at this time, sir. 

15 COORT1 All right, Mr. Parker. 

16 

17 CROSS EXAMINATION 

18 B'.Ya Mr. Parker 

19 Q Mr. Lawson, when did you first become aware of 

20 EXhibit 19 •••••••• 

21 A Mr. Evans started working in September of • 73, I 

22 b.eliave he ccmpleted this work and he would bring it in part -

23 n,ow in whole-it's entirety would be - I would say probably 

24 spring of i 74. 

25 Q Yes sir. You stated earlier didn't you sir that 
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App. 630 

Law•on -·"W'!fl& 

·near •bout every . piece of property in ~ county that went up 

for aale waa being b0\1!ifbt by developers? waa that your 

A. That waa the way it seemed to m, that all the 

farm land and open apace that wa• being put up for sale waa ••• 

Q How many pieces had gone up for sale? 

7 A Well, in Greem county there are not too many but 

s every farm or: •• 

9 Q Well, bow many piece• had gcme up for aale? 

10 

11 Q I think I'll have to give you a period of time ••••• 

12 which ended. • • • • • • • • • .. • • • • • • • • last year, prier to the enact-

13 •ent of the interim BOiling ordinance? 

14 A That would be a right hard queaticm to anawer •••• 

15 even with the material,. but ••• 

16 Q Then YO\l wouldn • t 'know how many of those pieces 

17 had been beugbt by developers? 

18 A Bvery pJAce that I heard of that waa sold was 

19 eW!ntually developed. 

20 Q You heard that it waa aold, haw? 

21 A we 11, you would aee land tranaactieaa in the paper. 

22 Q And 9oaaip? Lecal ... •ip? 

23 A '1ut like 'l'Win Lakes, that waa one. 

24 Q . · B• many - you don't know ta. many there were? 

25 A Bo, I dJ.dn•t count them - I didn't keep count of 
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.App. 631 
Lawson - cross 

I 
them. - no. 

Q Would it be fair to say that in view of your 

position on the Planning Commission you would be looking for 

. sLiYiaicna that ,..re go.Ing .In during that period of time? 

• 
A It became very apparent when I could see roads 

being cut across the sides of the mountain, and I'm one of these 

Jople that'rideli.a.round ewer the county, but I don't count. 
. '.i'r. ·~ 

I ride through t.hese sub-divisions. 

Q well, you haven't answered the question that I 

just asked. Did - do you recall the question sir? 

A Ask it again will you please? 

Q You were taking a fair count as a member of the 

llanning Commission of what was going - what kind of sub

d1ivision activity was going on in the county because sub-
/ 

491 

diviaiana were you alls busine1ts under the sub-division ordinan1~e? 

A Yes sir, I would aim to go out and ride through it 

and see what kind of a sub-division was being put in. 

J Q And you would ha,,. been mare .Interested in 

/uh-division sale.! thl\.Ja you would have been in the sale of 

land for othftr purposes 1 

A Possibly as far as the county or I was concerned, 

yes. 

Q Actually Mr. Lawson you don't know how many 

pieces of property were sold. to developers in that year? 

COtJRTa He's already said he couldn't count them, Mr. 
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App. 632 

x.awaen - cross 

1 Parker - you needn't be~• that point. 

2 Q And yeu don• t know Mr. Lawson how many piece• of 

3 ether property went up during that year that weren't sold 

4 te deve lopera? 

5 A No. I don't know~ 

6 COURT• Mr. La.Waon in your regular duties aa part of 

7 your job day to day what opportunities did you .have if any 

s to ge over the county? 

9 A· Wall, in the pipeline maintenance; it runs through 

10 the heart of Greene ••• 

11 COta'l'a What company is that? 

12 A . Columbia Ga~ ft•namiasions. 

13 COORTa How much familiarity with the county did you 

14 have becau•• of that? 

15 A Well, we have - tho pipeline goe• through Riverdale 

16 Sub-division, runa straight through it. 

17 COURT a In what way do you keep track of it, do you 

18 control it? 

19 A Yes •ir, we go out and we try to keep real good 

20 track· of it:, around the. sub-division and particularly highly 

21 populated areas. We have to check it for leaks pretty regular. 

22 according to the denaity. And we also haw to be sure that 

23 nobody J9t• into tbia with backh~•··· 

24 COUR'1'1 BeW de you •k• your control, do you do it 

25 by vehicle or how? 
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App. 633 

Lawson -cross 

A We do some by foot patrol, sane by vehicle. 

COURT: Go ahead, ·Mr. Parker • 

Q When you - do you 90 by the county roads, do you 

4 90 up and down the line or some of both? 

5 A We got county roads, we go up and down the 1 ine 

6 and same - you kne111 •••• 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Q This interim zoning ordinance - you were asked by 

Mr. Slaughter to look at the sub-division ordinance, I ask 

I . 
ypu to look at the interim zoning ordinance, which as a member 

ok the Board of Zoning fippeals you had some duties in connec

t~on with, is that right? 

A Yes sir. 

Q Do you remember the provision - 5.3-1-D, concerning 

hardship caused on a developer - do you know when that plan -

when that language was drafted? 

SLAUGH'l'ER1 If the Court please, I don't see the 

17 relevance unless he wants to retry the certiorari case. 

18 COURTs I agree with you, Mr. Slaughter. I don't see 

19 what relevance that has in this case. It may have had some 

493 

20 
I . 

in the eth9r oM. Mr. Parker what possible basis would hardshjp 

nlw have in the case? 21. 

22 Q None as such, Your Honor, I'm trying to establish 

23 how it got into the ordinance. Mr. Slaughter ••••• Mr. Slaughtex 

24 h ~elf asked questions on haw the ordinance was developed •• 

25 COURT I Yes 8 ir • 
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Lawson -

O It seems to me ••• 

COURT 1 I don't see any - you may have some other 

3 relevant matter, but I don't see where that part of it, the 

I \ 
' 49~ 

. 4 ordinance speaks for itself. He was talking about it generally, 

s you are now picking out a certain part of it, which has been 

6 litigated in another case. I sustain the objection. 

7 O And we note our except ions, Your Honor. 

8 COURT I Yes sir. 

9 Q For reasons again - to be clear for the record, we 

10 think it appropr~ate is that Mr. Slaughter asked questions 

11 about bow the ordinance was developed. And the question that 

12 I asked was when that w9nt into the ordinance, not what he 

l3 thinks it means •• 

14 COURT 1 It went in when the ordinance was adopted, 

15 apparently, but ••••• do you want to take time and take every 

16 item in that ordinance and develop it as exactly when it was P\llt 

17 in? 

18 Q No sir. 

19 COURT1 He hasn't done that~ He talked about it 

20 generally, and I rule that that exceeds the bouad,.s. of cross 

21 examination, first. And then secondly it'• irrelevant because 

22 its been previously litigated. I don't consider any need to gc 

23 into the question of why hardship waa in there, whether it's 

24 appropriate to be in there, how they got it in there in the fiJ:st 

25 place ••• 
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App. 635 

Lawson - cross 

0 I think it is of course and· I note my exceptions. 

COURT: Yes sir. Your exceptions are noted, sir. 

O .Now.'• t.tiat 'a. all the questions I have of Mr. 

COURT: All right any further direct? 

PAR.KBR 1 Oh sir - Y~ur Honor I do have one other 

question ••••.• I don't knaw if you' 11 allow me to ask this ques

tJon or not, but I would like to. 

COURT: Well, let's see what it is. 

O I'd like te) - if I can find exhibit 3-A, I would 

like to inquire of Mr. Lawson about this map, the zoning map •••• 

J. Bvans's zoning map. 

COURT: All right you may get that exhibit •••••••• 

I take it ~t.l~J .• '.acae familiarity ·with,. it and preparation of 

it. 
o Yes •••• that ••• 

COURT: If he can develop that he did. 

O ·Did you have anything to do with the preparation 

ol.f this map, Mr. Lawson? 

A No sir. 

O That• s all ••••••• did your Conunission have anything 

to do with it so far as you know? Do you recognize it? 

A I recognize it, yes. It was brought to our meeting'9 

as far as the actual drawing and •••• I had nothing to do wi~h 

. 
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App. 636 
x.awson - cross 

Q· And your Commitu1ion didn't either? 

A Not that I recall • 

Q Thank·you. 

COURT& That's exhibit 3•A, is it? 

PARJCERa Yes sir •. · 

COURTa ·All :right any other questions? 

·. . PAR:XER,: Ho s 1r • 

COURT1 Mr. Sla1,1ghter? 

SLAUGHTBR1 Would you indulge me just a second 

COURT: Yes sir. 

SLAUGH'l'BRa 5" furthe~ questions,. Yeur Honor. 

COORT1 All right, Hr. Lawson, you may stand aside. 

(Court iA adjourned.) 
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