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11 BOAHD CDF ZONING APPEALS OF GREENE COUNTY 

App.1 

IN THE CIRCUIT COUHT OF GREENE COUNTY 

PETITION FOP. Ci::RTIORAHI 

l . 
!To the Honorable David F. Berry, Judge of said Court: · 
I 
I 

l Your petitioner, Bennett T. Matthews, respectfully sho~s 

I unto tfue Court that: 

I 
I 

1. On or after 25 Septe~ber 1974 the defendant Board of 

I Zoning Appeals of Greene County filed its decision refusing to 

your petitioner Bennett T. Matthews a zoning permit based upon 
I 

special use~ and exceptions theretofore applied for under the pro-

vision! of the Greene County Interim Zoning Ordinance. 

2. The refusal to grant such uses and exceptions, and 

hence such permit, was arbitrary and cc:iprid.Ous. 

3. Such refusal 'Nas contrary to the weight o'f the eviderice 

before such Board. 

4. Such refusal incorporates an erronaou s viev·: of the 12 1 •• 

5. In making its decision such Board took into account 

evidence not legally pertinent to the question before it and f Rile 

to accJunt for other pertinent evidence befor0 it. 

6 1 In particular, but without limiting the geneJ·ality of 

the fo~egoing, such decision was improperly based upon a "proposed 

m2ster plan" which in law did not exist. 

7. In particular, al so, but without .lirni ting the gi::•nec- 2 lit · 

I of the foregoing, the decision of the Board thAt the said oJdin~r·c · 

I did notl work a "hard ship" upon your p0ti tioner was,· under all the 

facts Jnd circumstances, clearly contrary to the evidence p: rsRrtr . 

,\'JHEilEFORE your petitioner prays leave to file th'i~ his peti 
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tion, presented this 25 October 1974; demands that as provided for 

in section 15.1-497 of the Code of Virginia a writ of certiorPri 

be issued for the review of such decision; asks that additional 

evidence be t'aken, with the exclusio'n of such evidence as \;;Cl~ 

improperly received to be considered by such Board; and prays 

that the decision of the,Board be rP.versed or modified so as to 

be in accordance with the law and evidence and so as to allow 

to your petitioner the uses, exceptions and permit previously 

applied for. 

C. Waverly Park~r, p.q. 
Stanardsville 
Virginia 22973 

BENNETT T. M2S 
By: __ ~ u_~_A~-~--=-__,~ /_ n __ /_....;: ___ __ Ci:.,~~ 

.. ~ ···-

! .... 
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I 
WIRGINIA: IN THE CIRCUIT COURT OF GREENE COUNTY 

ENNEJ T. MATTHEWS 

• WRIT OF CERTIORARI 
I 

OARD CDF ZONING APPEALS OF GREENE COUNTY, 
cobsisting of Ellis Durrer, Hugo 
Scott, Ronnie Lamm, ~.G. Snow and 
Thomas s. Lawson 

I 
I 

Bennett T. Matthews having as permitted by section 15.1-497 

f the Code of Virginia presented to this Court his timely petition 

or wrt t of certiorari to review the decision of the Boa'.rd of Zonin 

ppealb of Greene County wherein on.or after 25 September 1974 such 

oard kefused hi.s application for a zoning permit based upon specia 
I 

ses ahd exceptions theretofore by him applied for under the terms 

f the Greene County Interim Zoning Ordinance -

Now, then, such writ is hereby allowed, wherefore such Boa.rd 

ithin ten days after service of this writ make up and serve rhall 

rpon C. Waverly Parker, attorney for Bennett T. Matthews, relator, 

fhe return in such section 15.1-497 required with respect to such 

i· ecisi~n. . 

I For notice hereof let a copy of this writ be served upon the 

~ecr~tlary of such Board, Virginia Eddins, as well as its Chairman, 

onnie Lamm, and as well as the attorney for the Commonweal th, Davi. I . 
I • Die ey. 

,l~~ 
ENTER: 

1 . 
BOOK_. _ 6_PAGE 4 5 . ~ 

!', 
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VIRGINIA: 
IN THE CIRCUIT.COURT OF GREENE COUNTY 

BENNETT T. MATTHEWS, 

v. 

BOARD OF ZONING APPEALS O~ 
GREENE COUNTY, consisting of 
ELLIS DURRER, HUGO SCOTT, 
RONNIE LAMM, B. G. SNOW, and 
THOMAS S. LAWSON, 

Petitioner 

Respondent 

RETURN TO COURT PURSUANT TO WRIT OF CERTIORARI 

To the Honorable David F. Berry, Judge of the Circuit Court of 
Greene County: 

The Board of .Zoning Appeals of Greene County, pursuant to the 

ORDER of this Honorable Court dated November 13, 1974, and within 

the time allowed by the Court's extension of time granted November 

18, 1974, ~ereby returns certified copies of the following papers 

on which:iit acted in unanimously denying petitioner on September 

25, 1974, a zoning permit based upon special uses and exceptions, 

for which petitioner had theretofore applied under the terms of 

the Greene County Interim Zoning Ordinance: 

1. Application of petitioner to the Zoning Administrator of 

Greene County together with petitioner's plan and breakdown of 

expenses. 

2. Application of petitioner to the Secretary of the Board 

of Zoning Appeals of Greene County. 

3. The Interim Zoning Ordinance of Greene County, Virginia 

adopted March 2, 1974. 

4. Letter with enclosure dated September 16, 1974, to Julius 

Morris, Greene County Administrator from George v. Evans, Jr., 
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Senior Planner with The Thomas Jefferson Planning District Com-

mission. 

!5.· Proposed Greene County comprehensive Plan • 

. 6. Notice to the petitioner that his petition to the Board 

of zoning Appeals of Greene county would be heard on September 
I . 

25, 1974. 

i7 •' Memorandum to the Board of Zoning Appeals of Greene 

I County from David c. Dickey, Commonwealth's Attorney of Greene 

Coun~y concerning the status of petitioner's application. 

8. Minutes of the Greene county Planning Commission meeting 

of September 18, 1974. 

,19. Minutes of the Board of Zoning Appeals of Greene County 

of September 25, 1974. 
I . 

In response to the allegations contained in the petition for 

certiorari heretofore filed with the Court, defendant admits the 

11 I · · · · h d a egations contained in paragraph 1, but denies eac an every 

alle~ation contained in paragraphs 2,3,4,5,6, and 7. 

'Defendant avers that its action in denying the petition in 
I 

question was a proper exercise of the discretionary powers grante 

it under the Interim Zoning Ordinance of Greene County and 

§15.i-495,496 of the Code of Virginia (1950) as amended. 
. I . 

Respectfully submitted, 
' 

BOARD OF ZONING APPEALS OF GREENE COUNTY 

I Counsel for respondent: 

ii 
I vid C. Dickey· 

Commonwealth Attorney of 
Greene County 
Stanardsville, Virginia 

I 



Edwar R; Slaughter, J 14 .. 
MCGUIRE, WOODS "'& BATTid.: 
Court Square Building 
Charlottesville, Virginia 

STATE OF VIRGINIA 
COUNTY OF GREENE, to-wit: 

App.6 

This day personally appeared before me,_)"'\;," D. Didr..,,. 1 a Notary Public in and for the County and State aforesaid, 
Ronnie Lamm, known to me to be the Chairman of the Board of 
Zoning Appeals of Green~ County, Virginia, and made oath to me 

' 

that the statements contained in the foregoing Return to Court 
Pursuant to Writ of Certiorari are true to the best of my knowled e, 
information and belief and that the attached exhibits are in the 
case of .all but exhibit 5, true copies of exhibits filed before 
the Board of Zoning Appeals in the case of Bennett T. Matthews 
(case number 74-044) and that the said exhibit 5 is the original 
filed with the Board of zoning Appeals • 

. , 

copy of the foregoing together with all annexed exhibits to C. 
2,.\-"D 

Waverly Parker, Attorney for Bennett T. Matthews, this ....J - day 

of December, 1974, with the single exception that, by agreement 

of counsel, no copy of the plans of Greene Town Subdivision was 

delivered to Mr. Parker due to technical problems in duplication. 

David c. Dicke-17' / 



Feb~~ary 4, 1974 

Colty of Greene 
c/d Sub-division Agent 
Stajndardsville, Virgir.ia 

I 
Ger~tlemen: 

App. 7 

Phone S25-209S 

.. 

[RETURN-ITEM 1(A)] · 

Att:ached for your review are the required nuraber of copies for 
pet;liminary plats pursuant to Section 5-3 of the sub-division 
or4inar.ce for Greene Ccu.~ty. 

I ThE! subject property will be refered to as Grsi,ene Town Village. 
Thtj proposed development will consist of ~1--961'"single family lots, 
48 itown."iouse units, 168 garden apartment units, and a small 
neighborhood commercial center with four or five free standing 
coJmercial sites. 

TnJ above mentioned development \·1ill be a long term construction 
prqject probably between five and ten years. 

I Al+ roads in the subject development will be built to the current 
state standards for the Virginia Department of Highways and county 
st.l:.ndards to be accepted and to the State Road Systems for per-

1 

petual maintenance. 
I 1~ll. water lines will be designed and constructed in accordance to 

t.h~ current standards of the Rapidan Service Authority. 
I UeJ intend to build a sew&ge ·1:.reatrnent pl<l.1-it or part,icipate in any 

se~1age prograi1i that the county may suggest v and that, is econor.ii
cahy feasible for both regardless of whether we participate with 
thb county or constru.ct our oim. We intend to do this in accord
onbe with the current Health Department standards. We feel that 
th!Ls development will be an asset to Greene County by b~oadening 

~~ 
I 
I 

I 
" I ea in Modern Homes" 
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the tax base, and providing a quality house for the families or 
Greene. 

The project is a permanent home develop~ent through deed restric
tions and restrictive covcdance and will not take the image or a 
second home or weekend resort. 

m~ sincerely hope that you will look fo.voi-ably upon this :;. .. equcst 
and if additional i.~formation is needed please contact me at once. 

Respectfully yours, 

Ber.nett T. Matthews, 
:?resident 

{RETURN-ITEM 1(8)] 

Petitio1ner's Plan for Greenetown Village 

[This item is unsuitable for printing. Please refer to the original 
record~] · . 
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CHRONOLOGICAL EVENTS RELATIVE TO THE DEVELOPMENT OF RUCKERSVILI 
1i'RACT HER'EINAF1fER RE'.l?EFIBD 11'0 As TtlE IJAMB TRACT 

'l 
' Sept~mber 15, 1971 

./October 30, 1973 
/November 1, 1q73 

/November 10, 1973 

/nece~ber 19, 197 3 

[RETURN-ITEM l(C)] 

DESCHIPTION ' 

Purchase of property 

Completed Topo-Graphic survey 

Appraisal fees and ~egal expense 
Dwieht L. Kaster; Conducting soils 
analysis and preparing soil's map 

COST 

~~~ ... '3 ~ uune. 1 , 1974 

Prena.ration of' Preliminary "Plat; 
Ross ('r. !"ranee, L'rD. 

Ba1 dwin & Gregg - San i.tary Sewage 
Treatment Fad 1 i ty; consultant fee 1013.36 

. i 
t/Augu;st 

I 
1 0, 1974 Ross & France, LTD. - Preparation 

of final plat 19000.00 --

I 
I 

August 1 0, 1974 Tayloe Murphey Institute - Con
ducting feasibility'analysis 8 -I 

1 50.00 

/August 1 o, 1974 Misc. legal, advisory, consulting 
fees, and travel expense related to 
above 

( October 1 , 

. I 
I 

1974 Estimated Engineerix:ig expense for ,,...- . 
completion of Sewage Treatment (~ -- · -
Facility; Bladw~n & Grer;g ( eEJti- \_ ~?~~~9_0.09 _ _) 
mat~d. construct1on cost of 7ewage - ,.~/~ -
fac1l1ty - $468,000.QQ.)_. V ,~'t 1 ·'.l• ·''"' 

***~************************************************************ 

October 23, 1973 
February 4, 1974 

Augv.st 26 , 1974 

Preliminary plat completed 
Preliminary plat sub-mitted to 
Greene County Adm. & fees paid 
Zoning Board of Appeals 

274.00 

?0.00 
$4~.C3oo .91 

I CERTIFY THAT THE ABOVE IS TRUE & 
KNOWLEDGE • 

- ,··~;·.'!'J·Jc) 
CORRECT TO THE BEST OF MY 

B~-:zsd .'en~~ 
Bennett 'I'. Matthew~ 

~~ATB OF VIRGINIA ~ 
;otJN':'Y OF CULPEPER, to-wit: I , i ( :· ~ ~NO'J'A1?'(.) 

do hereby certify , t the a~~;;fnfo:nnation 
is true &./correct / o the best of my knowledre. 

~., ·.1.·:N :.:NDER my hand this ;C day of 4d_1?'~k.e'~ Fl7 tt. 

~.~ v' ~· ommi ssi on expires -4~~1;,J;~-;t(',~."'"'~~<S;..:i~~/..w~~;~/Y"'::..;.~~~-------------



' ,. 

) 

':Q; S·x::c~;t 

JX.w:d. of zon.i..."ls; A2peals 
Cour.ty of Groo:.e 
Sta.-.arC.SVil=..e, Virginia 

App.10 

PETITION FOR APPE.;;:L. 

[ RETURN-.-ITEM 2] 

Your l,)etitioner is the owner of the follow:L-.g descri.lx:d property situated in 

·~-.is COi.lr.ty: (Give legal description ar.d street name and number) 

This tract of land containing 111.3850 Acres lying on the north side of U ~S. 

Route 33, } mile west of Ruckersville, Va., owned by Bennett T. Matthews 
Qnd recorded in the clerk's office of Greene County. 

?:-.e O::x,u-.cy Build.L"lg Official ·!'.as denied. the application of the u."'ldersigr.ed for a 
(a.ilai:.g Perrr.it) (Certificate of C.cCUparlC'./) ( Zoning Pe mi t ) 

Otr.er 

£ar the reaso:-. t.,_.at the proposoo use of tha proper'i;.y violates the zoning Ordina.-.ce of 
·ci-.is eow.ty in the follow ••. ng particulars;; 

IJot size less than.two (2) acres and requiring snecial use nermits for 

two ( 2) lots to be used for apartments and two ( 2) . lots designated for 
commercial uses. . 

Yo..u:' petitioner believes that the enforcerrent of this ordinance wit..1. regard to 
ti'~ o:r:.ove described property creates a.-. u.-.necessary hard.ship on its owner for the 
fol::...owi.r.g reasor.s;; 

That to conform to the present ordinance would make this project tot8.~}'l 

not feasible and that adjustments at this time would completely disrunt 

the overall developmental plan in respect to projected costs vs. ret11rop; 
/ 

maximum and best land use; indicated need for such a deyeJ.onme:nt; facility 

placement, maintenance and opperational costs; anticipated completj.on 

schec"iule of project and the procurement of financjn~. 

YCJU.r oetitior.er therefore, requests that ~"le action of the Building Official oo 
reviewed, ~.d, if necessary that a va:ciu..'1Ce fron• the terms of the ZOni.'lg Ordilunce or 
a S0o.;.-cial Use Pe...'il\.it be grantoo which will allow said property to re use:l in the nun .. "1cr 
~t· out .L-. said ap?lication, which is enclosro herewith. Also ~closoo is a s~tch. of. 
i:.~ property s"rt:>w.L"'.g th.e locatio.-. of the (e.xist:L"'.g). (l?ropose:i) JJnproveni.ents al~ a cl'.£CA 

.u. \;toe ~...-~-.t of $20. 00 payalJJ.e to the County as require:i ~y law. 

~spectfully S\ll::n\itted, 

• 
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[RETURN-ITEM 3] 

INTERIM ZONING OE!)INANCE 

OF 

GREENE COU1'.'TY, VIRGINIA 

HUJUJ.VJ.;.,.,._,, The County Planning Commission of the County of Greene is 

e."1gaged l the preparation of a long-range general plan to guide and 

facilitatl orderly and beneficial growth in this county, and. is engaged 

· th I t·. f h · · d. m e prlpara ion o a compre.: ensive zonmg or mance to serve as a· 

primary rn
1

eans for achieveing such orderly and. beneficial cornm..mi.ty; and, 

WHEREAS, an inter:im ordinance is necessacy in order to protect this 

county dling the preparation of said general county plan and cornprehensive 

zoning o~inance fx:om any b.lilding construction and n""1 uses of lan:i that 

nay do irreparable ha:rm to the character of existing neighl:orhoods an::i which 

nay defl.t the pv.rposes of the long range general plan and comprehensive 

ordi....."ia.nce!. . . · 

N<:M r· be it ordained by the Board Of Supervisors of Greene 

County, viirginia, pursuant to Sections 15 •. 1-486 to 15.1-498 of the COO.e of 

Virginia ,(1950 as amended} , for the purpose of prorroting healt..11, safety, 

order and prosperity, the conservation of natural and historic resources, 
! 

and the g'eneral ~lfare requiring it, that the following be adopted as 
! 

the Interil1.im zoning Ordinance of Greene County, Virginia. Its effective 

date of adootion shall be the 2nd day of March 1974, and it shall re.main I ~ . 
in force land effect until the adop'""Jon of a comprehensive zoning ordinance, 

hit not flor.longer than one (1) year • 
. ,,. 
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-2-

Ar'""i-icle 1 - Districts 

1.1 . For 1:.l"le purposes of tJus ordinance, th.e unincorfOra ted areas of Greene 

County, Virginia shall be treated as one (l) District as follows: 

.Rural - Residential (R-R) 

1.2 zoning 1"'.ap: The location and boundary of the aforementioned District 
' 

is her~y established as shown on the i:naP a1.titled "zoning Map of Greene 

County, Virginia" dated March.2nd, 1974, bearing the legend "approved and 

adoptOO. by the Board of supervisors of Greene County on March 2, 1974," 

and signed by the Chai.man of the Board of Supervisors, and the same rray 

be a."Te..0.ed subsequent to the adoption thereof. This ma.p shall . be as 

nu::h a part. of this ordinance as if the same were fully described herein. 

Article 2 - Rural - Residential District {R-R) 

l Dwelling Unit per 2 kres 

2.l The following uses only shall be permitted: 

2.l-l Accessory uses and structures 

.l-2 Agriculture 

.l-3 Churches 

.l-4 Conservation an:i preservation areas 

• l-5 Forestry 

• l-6 Public Facilities 

.l-7 · Public utilities: Poles, lines, transformers, pipes, meters an:i 

related· or similar facilities; water and sewerage distribution 

lines • 

• 1-8 Single family dwellings 

2.2 The following uses shall be permitted only by spe::ial use pe.nn.:i.t: 

2.2-l Mobile heroes except in previously es~lished and approved n-obile home pcu:ks • 

• 2-2 Travel trailers 

• 2-3 All other uses 
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2.3 Ar¥ regulations: The minim..i.'U lot area shall oo two (2) acres. 

2.4 Se\;.-mck regl,llations: All structures shall be located thirty- five 

(3$) feet or m.::i:;:e fra.-n ar.y street right of way. This shall be kno"VJn 
I 

as the set.reek line. 

· ./ 2. 5 Frpnt.age regulations: The m.:L'1i.rru.-n lot width at the wilding setback 

li..•e a.~..d at all poi.1.ts between the setback line and the public :i;oad 

sr.all ba one hur..d.re.1 fifty (150) feet. 

2.6 Yo.rd regulations: 

• 6-1 tront - the m.ini.Inu.-n front yard for each main structure shall be as 
I 

required in Se::tions 2. 4 a.'1d 2. 5 • 

• 6-2 ,Side - the mini.raum side yard for each main structure shall be 

1
fifteen (15) feet • 

• 6-3 Rear - the :mini.Inu.-n rear yard for each main structure shall be 

1 tv.-e..--:.ty-five (25) feet. 

2. 7 Height regulations: The rrax.imum buildi.i"'l.g height shall be thirty"'.'five 

(~5) feet. 

Article 3 - Non-Conforming Uses 

3.1 continuation: If at tI'..e time of enactir.ent of this ordinar..ce, ar.y 

lesal activity which is being pursue.1, or any lot or structure 

ikgally utilized in a manner or for a purpose which does not confor.n 

to this ordir..a.nce, such manner or use or p.irpose may be continue.1 as 

rlereii"'"l provided. 

3.2 Non-Confo:i::mi.•g lots: 

3.2-1: A.--.y lot of re::ord in the Clerk's Office of the Circuit Court of 

Greene Cou.--.ty a.1Dng the lard records thereof at the t~-ne of tr.is 

o.rdinar.ce which is less in area or width than the mi.nirru.-n required 

by t."lis ordinance -rray. ba used only when the requirements of the 

ordinzuiee regarding set rocks, side an:i rear yards are met. 

...., 
-.,:,-
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3.2-2 Any sub-division lot approved and recorderl in the Clerk's Office 

·of the Circuit Court of Greene County prior to the adoption of the 

Interim Zoning Ordinance, shall be required to catq?ly with the SUb

Division Ordinance only. 

3.3 Expansion and enlarge.1lel'lt: ' 

3.3-l A non-conforming struCture to be extended or enlargedrcore tban 

fifty per cent (50%) of floor area existing at the time of enact

mei.'1t of this ordinance shall conform to the provisions of this 

ordir.ance as set fort.11. i....-1 Section 3~ 2-1. 

.3-2. A non-conforming use or activity to be extended or enlarged oore . 

than fifty per cent (50%) in area shall conform to the provisions 

of this ordinance as set fort..h in Section 3.2-l 

. Article 4 - General Regulations 

4. l C0.11pliance: 

4.l-l No lan:l or structure sr.all be used except in corrpliance with this 

-4-

. · ordina."1Ce, and no structure shall be started, altered, reconstructed, 

or enlarged except as in such manner that the resulting structure 

shall be i.'1 con;?liance with this ordinance. 

4.l-2 No parcel of land shall hereafter be reduced or divided so as to 

·provide less than the mi.~ lot size required in the district .in 

which such lard is situated. 

4.2 Zoning permits: 

4.2-l ~o lar.d or structure shall be changed in use and no wilding or 

structure shall be started~ altered, reconstructed or enlarged until 

after a zoning permit has been obtained from the zoning Mministrator~ 

.2-2 The procedure governing the application for and granting of zoning 

permit~ as r~ed by this ordinance shall be as follows: 
. ' 
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Tne applica.."1t who sball be a record owner, or contract owr.er with 

'V.7ltitte.'1 approval of owner, of la.'ld involve:i (if a contract owner, 

copy of said contract shall be filed with ar.d made a part of 

application), shall make.application for the zoning permit to the 

zqning .A.:17..i."list:cator on the form providerl for the purpose, giving all 

i.~omation required by such form, :ir.cludi."1g such other information 

whlch the Zoning Adm.L"'listrator may deem n~essary. If the proposerl 

~ildi."1g or use is i."1 conformity with t.11e provisions of this 
i . 

otdinance a zoning permit shall be·issuerl to the applicant by the 
I 

z6ni."1g A&n:i.nistrator. 

4.3 Spe:?ial use permits: Some uses require a special use permit, reviewe:i 
I 

by the Plar.ning COmnission ar.d authori.zerl by the Board of Zoning Appeals, 

in 41-ddition to a zoning pe..."""rn.it a.'ld a certificate of occupancy. 

4.4 Certificates of occupancy: 

4.4-1 ~'ld may be userl or. occupierl a."1d mil.dings structurally altererl or 

e:l:ecterl may be userl or changerl in use only after a certificate of 
I 

occupancy has been issuerl by the zoning llaministrator. Such a permit 

shall state that t.11e ruilding or the propose:i use, or the use of the 

lfilld, co:rrplies with the provisions of the ordinance. A similar 
I 

c¢rtif icate shall be issuerl for the purpose of changing· or exter.di.""lg 

a' non-conforming use • 

• 4-2 ~ritten application for a certificate of occupancy shall be made at 
I 

t;.'-le sa.-r.; ti."Toe as the application for th.e zoning permit. Such 

c
1

ertificate shall be issued within ten (10) days aft~ the erection 

~ st...."Uctural alteration of such buildir.g or part has conformerl with 
i 

tir.e provision of this ordinance. 

4. 5 COriflict.ing ordi.""lZlnces, statutes and regulations: Whenever any section 

or!provision of this ordinance or of any regulation adopted urrle.r the 

I 
' " 
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authority of this ordina."'lCe requires a larger lot area or a greater 

,. 
-o-

widt..'-1 or size of yards, or a lower height of wilding than are r€qtlire0. 

i."1 any Virginia statute or other Greene county ordinance or regulation, 

the provision of t.."lls ordinar .. ce or of the. regulation adopt€d urrler the 

autr.i.:>rity of this ordinance sball govern. W'nenever any section or 

provision of any Virginia ptatute or other Greene County ord~e or 

regulation requires a larger lot area or a greater width or si:Ze of yards 

or a lower height of building or im..ooses other higher standards tr.an are 

required by any section or provision of this ordinance or of any 

regulation adopted ur.der the authority of this ordinance, the provisions 

of such Virgi."lia statute or other Gree."1e County ordinance shall govern. 

4. 6 Severability: Should any sejtion or provision of this ordinance be 

·decided. by the courts to be unconstitutional or invalid, such decision 

shall not affect the val;idity of the ordinance as a whole / or any part 

thereof other t.'1an the part so held· to be unconstitutional or invalid. 

Article 5 · 

Po~s and Duties of the Board of Zoning Appeals 

5.1 Board of Zoning Appeals: 

5.1-l A Board consisting of five (5) members shall be appointed by the 

Greene County Circuit Court. The Board shall serve without pay other 

than for traveling expenses, a.id members shall be removable for· 

cause upon written charges and after public hearing. Appointments 

for vacancies occuring otherwise than by eXpiration of term shall 

i.."1 all cases be for the unexpired. term • 

• l-2 The term of office shall be for five (5) years, except that of the · 

first five (5) me:.ilbers appointe.1, one (1) shall serve for five (5) 

years, one (l) for four (4) years, one (1) for three (3) years, one 
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(l) for tv.o (2) years, and one (1) for one (1) year. One (1) of the 
I -

five (5) appointoo mr.b2rs sl'..all be a..1. active IiGilber of the Planning 
I . . 

Cotuss:..on • 

ge,;j"'1::ers r.uy be re.11uvm for cause by the appointing authority upon 

wcitte..1. cha:;:'ges and after a public heari..1.g • 

.A.··J r..e.'11ber of the Board shall be disqua.lifie:i to act upon a matter 
I· 

before the Board with respect to property in which the mernber has 

a..1. i..1.terest . 

-7-

• 1-5 'l'r.e Board shall cr..oose annually its own cha.inn:m and vice-chairman, 

w:rl sball act in the absence of the chairman, ar.d ~l choose an."11..lally 

a ~retary who need not l:e a member of tl'.e board. 

5.2 Provision for appeal: 

5.2-1 Tnl Board of Zoning Appea.ls shall have the following powers and duties; 
I 

a. To hear and decide apf)2als from an order, requirei11ent, decision 

or determination li'adeby an administrative officer in administration 

or enforce.uent of this art.icle or of any ordinance adopted p.lrSUa.."'.t 

t."-lereto: · \ 

b.I To authorize upon apf)2al in specific cases ~ch variance from~ 
tL of t.1e ordinance as will not be contrary to the public interest, \ 

w.-L, owing to special cor.:'litions, a literal enforcement of the . / 

prlvisio:ls will result in unnecessary hardship; provide::l that the 

sphit of the ordinance sr..all be observed a.n:i substantial justice 

doke, as follows:~ When a property owner can show that his pro~ .. -
wal acquire:i i..1. g~-f~~~~--~--~h~~-~;-~f ~~-:;~nal 
rakowness,·-shallowness, size, or shape of a ~~~=~ece of 

prb~y at-t.~e -tim~ of. ~e-- ~ff~-tive date ~f-·~;~~~~c~~-.. or 

~:--k:-~y-;:~~-·o~· .exceptional topographic corrli~i~~~--or ot."ler · 

~~o~~~~.!--si~~~~~-o;- cor~ition--of . such-piec~--of ~ ~-i~. 
I _________ _._......... . .. 

I ,. ,• r ~ _, ': ,, -~-. ·. .·.' .. ,-.' ,-'.·· 
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of t..1.e use or develop..-ner.t of property irnmooiately adjacent thereto., 

the strict application of the terms of the ordinance 'WOUJ.d effectively. 

pror...i.bit or unreasonably restrict the use of the property or where the 

Board is satisfied, upon the evidence heard by it, that the grantiilg. 

of such variance will alleviate a clearly derrDnstrable hardship . 
,___,___...-... ,-•. ---~··-· ........ ---···-...... ----···--·····-··-·-···--.. ·--· ..... 

approaching confiscation·as distinguishoo from a spe:::ial privil.ege 
'---··-. """"·····-· - . ·····-- ···•··· ...• ...... . .... ·•·· -···· ·······-··--···----·---··-·~ 

or convenience sought by the applicant, provided that all variances 

shall be in r.arn'Dny with the inter.ded spirit and purpose of the 

ordir.a.'1ce • 

• 2-2 No such variance shall be aut:r.orize:i by the Board unless it fi.OOs: 

a.· T.hat the strict application of the _ordinance \\OUld produce urrlue 

ha...--0.ship • 

. b. That such hardship is not shared ge...'1erally by ot..."1er properties in 

. ~ sarne zoning district fu"'ld the same vicinity. 

c. That the aut:r..orization of such variance will not be of substantial 

detr:iment to adjacent prope...-ty an:i that the character of the district 

will r..ot be changoo by the granting of the variance. 

·• 2-3 No such variance shall be autr..orized except after notice· and hearing 

as required bY Section 15.1-431 • 

• 2•4 No variance shall be aut:r..orize:i unless the Board finds that the 

condition or situation of the property concerned ortbe interxle::l.use 

.·of the property is not of so general or· recurring a nature. as to make 

reasonably practicable the fornulation of a general regulation to be 

adopte::l as an amerilinent to the ordinance • 

• 2"-5 In authorizing a variance the Board may .impose such conditions 

regarding the location, character and. other features of the proposed 
! . . 

. structure or use as it rray dee.11 necessary in the public interest, an:i 

rruy require a guarantee or l::or.d to·insure that the conditions imposed 

are being ~"'ld will continue to bo1complie.1. with. 
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• 2-6 An· appeal to the BDG.rd r.uy ba take.'1 by a..'1y person aggrieved or by any 

5.3 

of icer, dep.::.r'cr118..1.t, l::oard or blreau of the county or nuni.cipality 

af~e.:::ted. by any decision of the zoning Jl..dmini.strator. Such appeal 

~J11 be take.i.'1 witi'.in ti'.i.rty (30) days after the decision appcalE:d 

:::rh-n by filing with the Zoning Adrninistrator, and with the Board, a 

I . - 1 ·.i= • th. · · r.olice ot app.oa spe::i...yo.r.g • e grounds thereof. The Zor..ir£j 1\Cimmistrator 

:"±· l~df::::~~~t: ~=: :~~ : 5pa::. ::~:t: ilie 

pei: e.i.1.cy of an appeal pursuant to tbe provisions of this Section no 

i...~rovei.-;ients or structural alterations of any sort rra.y ba erecte::1 or 

I - - th hi h · __ ,__ · the ·'""""', ~r:orrri2a upon e prope....."'ty w.. c.. is stu.iJ ect to . ap~. 

5.3-1 Af er reviEM by the Planning Comni.ssion the Eoard of Zoning Appeals 

s .. 1 1 hear and. decide applications for special use permits. The Board, 

J i~s decisi:;i to grant, to grant conditionally or to deny s.'Jall 

colider the I:ollowl.hg: . 

a.l The.use shall n.ot te.r.d to change the character a.."':d establishe:l. 

pa tern of developrr.ent of ti'.e area of coiriil.Jirity in which it wishes to 

te. 

The use shall ba i.."1 hanrony with the uses permitte.1 by right 

Ul er a zoning permit in the zoning district ar.d shall not affect 

adiersely the use of neigru:6ri."1g property. . · 

c. The location ar..d height of buildings shall be such that the use 

w~ll not h:i.r.der or discourage the appropriate developTient ar.d use of 

adljacerlt land. ard l:uildi.1.gs or irnpair the value thereof. · 

( d. P..ardship cause.1 by passage of this ordinance. ~1- ~l:::dividor a~ 

. JJ defined ;n the &Ub:livisicn __ ordinanc"_of_<:_eene COO.'l.1'~ who•_ in good 

~,fJit.'1, arii p:i:ior to ~~-~ssa~~. of this ~.:a_~~~·--~s s~~ 
I 
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p:i:clim.:i.nary approval for a su.b.:l.:i.v.:i.sion under the provisions of the 
··-----·---··--- --------~---~ 

fiforcsaid suJ::division ordinance, a.'ld who has complied at the time of 
-· -·----- -----···- -- ··------ ·- ·--- ----- ----· ... - ... - .. _~ .. 

application for a special use pe:anit, and continues to comply in the 

future with all relevant time limits prescribErl by the Greene County 

Suhlivision Ordinance, shall be entitled, if the passage of this 

ordinance has v.orked a financial hardship on him, to a rebut~le 
' . 

presum~ . .)tion in favor of the granting of such a spe:::ial use permit 

for the sai_~sub:l_k~§~oi;Las Er~~~ily approved under the provisions 

of the sub:ilvision ordinance; Evidence necessary to reb..lt this 

presuinption s.'1.a.11 be based upon tbe standards set forth in § 5.2-1 b. 

/ a.-n ~ 5. 2-2 (a, b, c) • 

• 3-2 The Board may ~se such conditions relating to the use for which a 

permit is granted as it may deem necessary in the p.iblic interest, 

includi."lg but not l:imited. to parking ar.d open space requireirents, and 

including a li...-nitation of the tirr.e for which a permit r.ray be valid, 

and may require a gua.ra."'ltee or bond to ins.ire that the conditions a.re 

baing and will continue to be complied with • 

• 3-3 No special use pe...-.nit shall be authorized except after notice and 

hearings as required..by Section 15.1-431 of the Virginia Code. 

• 3-4 .Applications for special use penn.its may be made by any property 

owner or record own.er. Such application for the special use permit 

.shall be made to t.1.e zoning .Administrator on the form provided. for 

t.'-lat purpose, ·including such other ·inforr;ation as the zoning 

:A1ministrator may deem necessary for consideration of the application • 

• 3-5 The application shall l:e acco.-rpanied by three copies of drawmgs showing 

the following information: 

a• 'l"fle Size I Shape I and diJCienSiOnS Of , the parcel Of land for Which 

the·use is proposed. 

b. The nature of tho proposod use of the land or bUild·ing. 
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c.. T~!e location of such building or use with respect to the right 

of way of ar.y street or highway adjoining said parcel of land • 

• 3-6 The application ar.d acco;:r~:a..!yi.!g maps, plans or other info.rrr.ation 

shall oo tra.!sr•U.tted p:cor.\':ltly to the Secretary of the l?.oard who 

sit.11 place the ..-atter on the docket. The zo~g Mministrator shall 

.3-7 

al:so transmit a copy of the application to tr..e Planning Co;:rffiission 

.I. ' .. 11 . tb l' . . w;u.c.1 s • ..a review .e aJ:'JD :i..cation ar.d se.ld a recomne..'1dation to the l ~ 

:sckra. or appear as a party at the hearing. 
i 
' I 

Upon ti'..e g-.ca.!ting of a special use permit, one copy of the dir..ensione::1 
I 
I 

rufaW:...ng, upon which has bee.! ir.dicated t. ... '1e i:r.:xiifications, if any, 
I 

r~11ired by the l?.oard and certified by the zoning A:llni....'1i.strator, 
' I 

snall be returned to tt.e applicant, wr.o may thereafter con.1uct only 

t...'!.e specific use for which the permit has l:een granted and only in 

s\ieh rranner and in such location ar.d for ruch a time as the certifie::1 

drawing shall specify. 

5. 4 Proceedi.!gs: The Board s.1all fix a reasonable tirr.e for tile hearing of 

an application or appeal, give public notice thereof as well as due 

notice to the parties in interest and decide the sarrie within sixty 

days. In exercising its powers the Board may reverse or affirm, wh:>lly 

or pa.rt.ly, or -;r.ay m:dify, the order, re;uire.-nent, decision or dete...'llii.nation 

appealed fro.-n. The concu:..--ring vote of three rre1'ibers shall be· necessary 

to reverse ar.y order, reqllire...<.ent, decision, or detenn:ina.tion of an 

administrative officer or to decide in favor of the applicant on any 
i 
I 

rr.:lttdr upon which it is required to pass under tl1e ordinance or to 
I 

effed:t. ar.y variance from the ordinance~ . The Board shall keep minutes 

of its proceed.in.gs a."'ld other official actions which shall re filed in 
i 
' the office of t."ie Board and shall be public records. The Chainn;m. of 

the Ifoard, or i."'l his abse."1ce the acting Chair.ran, rray ad.-ninister oaths 
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a..'115. co.~.pel the atter.dance of wit.•esses. 

5.5 Fees: Applicatior.s for sp..:.'"'Cial use perrc.its an:1 appeals requiring advertised 

public hearings shall be acco~npanied by ·a certified check for twenty dollars 

($20.00) payable to the County Treasurer for deposit in the general fund. 

5. 6 Where a: b..lild:L."lg perr.U.t has been issued and t."le construction of the 

roil.ding for which such permit was issued is subsequently sought to be 

preve.'1te:i, restrained, corr~ted or abated as a violation of the' zoning 

ord:L.~"lce, by suit filed w;Lthin fifteen (15) days ·after the start of 

const...~ction by a person Who had no actual notice of the issuance of 

the permit, the court. -;ray hear and dete..vmine the issues raised in the 

litigation ev.an t.'1ough no apfleal was taken fro.LI the decisiqn of the 

a&Ll:L.-...istrative officer to the Board of zoning Appeals. 

Article 6 - Violation ar.d Pe.'1alty 

6.1 · Violation: All departments, officials, and public enployees of the 

jurisdiction which are.vested with the duty o.:i: authority to issue 

perrr.its or.licenses shall conform to the provisions of th.is ordinanc:ie. 

Any permit, if issue1 .inconflict with the provisions of this ordinance, 

shall be null and void. 

6.2 Penalty: . 

6.2-l ,AnY person, firm or corporation, whether as prii-..cipal, agent e.Lployee 

. or ot."lerwise, violating, causing, or permitting violation of any. of 

the provisions of th.is ordinance shall be guilty of a misderr.eanor ar.:1 

upon conviction, thereof, rray be confined in jail not nore than thirty 

days or shall be fine1 not less than fifty not rrore than t\'.O hur.dred 

dollars, or, in the discretion of the jury or the court trying the case 

without a jury punished by l::oth such fine and imprisoni-nent. Such 

person, firm or corporation shall be deeircl to re· guilty of a separate 

offense. for c.:ich and cv01.:1 day during which any portion of any 
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i 

0£ t......._.is ordi..'1a.nce is corrrr.itto:i, contir.1.ued, or permitted by such person, 

fi....""m or coqoration and shall bG pu.'1ishable as herein provided . 

• 2-2 T:•e Coi.l..-i.ty Ad.·nirU.strator, Zoni..'1g .Administrator, or other proper officer 
I 

of the County of Greene r.uy institute ar.y appropriate action or 
i 

prooeo.?.i..•g to prevent. the unlawful erection, construction, roconst.ruction, 
I 

alteration, repair or conve.r-sion of any building or structure, pr the 

ur-.lawful use of land, to restrain, correct or abate such violation, 

to Jreve..'1t any illegal act, conduct, busi..•ess or use in or arout such 
• I 

I. pre.TJ..ses; i.."1 t.11e event that a.i.J.y such action or other named agents 
I 

shatl prevail in any such action, the court -;ray assess against the 

de£e.'1de.nt the costs eJ...pe..."'.de:i by the plaintiff together with a reason-
1 

I 
abl$ attorney's fee. 

I 

Article 7 - Amen.:1'T1Gnts 

7.1 The regulations, rest::ictions and boundaries established in this 

ord:L"'19.nce 'ffi5..y, fro;n tirne to t:L-ne, be a.'Tiei--.ded, supplerriented, changed, 
I 

rrodifierl, or repealed by the governing b:dy pursuant to Se::t_:ion 15.1-493 

of th~ Co:ie of Virg.:i.r1ia. as follows: 
I 

7 .1-1 A..i'e.'1ts rray be initiated by resolution of the governing b:xiy by 

mot~on of the planning corr.,U..ss.:i.on or by appli9ation of any property 

ow:i.er or contract ow:i.er. filed with the Zoning Ad.-n.i.nistrator ar.d 

accb~'Ja.-.ie:i by a fee of twenty dollars ($20. 00) payable to the 

' Couj.ty T.ceasurer for de:;osit in the general fur.d • 

• l-2 ~~~ ?lan.'1ing Co.-nrr.ission sr..a.11 hold at least one public heari..'1g on 

j " s11oh proJ?Qsed a.'1"a-.. arcent after notice as require.1 by Se::tion 15.1-431 
I 

of the Co:ie of Virginia, ar.d rray make appropriate changes in the 

prqJ?Qsed a.-r.znd.·nent as a result of such hearing. U]?On comple'c.ion of 

its 'WOrk, the car.nission shall prese..'1t t.""le pror...osed amai-1.:1-n:mt wit."'1 

its rc;cc.-r.rra".dt..tions ar..d appropriate exp~"'latory i'i'ia.terials. 
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.1-3 Before approv.L"1g a.'Jd adopting any amcndrnent, the governing l::.ody shall 

hold at least one public hearmg thereon, pursuant to p.lblic notice 

as ra:uire.1 by Section 15.1-431 of the Cede of Virginia, after. w'nich 

the govern.L"1g bo:ly may ira.ke appropr.iz.te changes or corrections in 

the pro:i.::x:Jsed arner.&r.ar.t; provided, that no additional land rcay be 

zoned. to a different classification than was containe:l in the public 

notice witl'..out a.""'l additional public hearing after notice require:i by 

Section 15.1-431 of the Cede ·Of Virginia. An affirnative vote of at 

ieast a majority of the me."Ubers of the governing bcx:ly shall be required 

to ~1.ci."1d the zoning Ordinance. 

7. 2 L"1 the eve..'1t that the governing lX:dy shall deny the petition of any 

property owner or other petitioner to a."ner..d this ordinance, substantially 

the sa."1'.a petition shall not be reconsidered for a period of six (6) 

rron~"ls from the denial by. the governing bcdy. 

Article s - Definitions 

a.1 A::cessory use or stru.cture: A subordinate use or structure customarily 

inc"idental to and located upon the sama lot occupied by the main use 

or ·wilding. 

8.2 Agriculture: The tilling of the soil, the raising of crops, horticulture, 

f orest:r:'J, and garde..'1ing, including the keepirig of animals and fowl. 

8.3 P.oa..."15., the: Wnen used herein the "Board" shall refer to the Board .of 

Zoning Appeals unless the context clearly indicates otherwise. 

8.4 Building: Any structure having a roof supporte:i by colurr.ns or walls 

for tr.e housing or enclosure of persons, animals, or· chattels. 

8.5 Building, J.:;cessocy: A subordinate l:uild:i.ng, cu.stomarily incidental 

t.O ar.d lcx::ated upon the sa.'T.e lot cx::cupieq. by the irain building. No 

such accessory building sr..all be used for housekeeping purposas. 
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::3'-li~di::g, Hcigl1t of: The height shall re In.8asura:l from _the average 

eleJation of t.1e grour.d surface along the front of the l:.uilding. 

Buildir:.;, Y;.J.i..'1: ThG prir.cifl'll building or one of the principal l:.uildings 

on A lot, or the b.lildi..'1g or one of the principal l:uildings housing the 

prJci.pal use on t."1e lot. 

D.•:eilir~g, Sinqle-Fa.1uly: A structure arr~mge:l or desigr.e:i to re. 

cx:dpie:i by one (1) fa.'i'lily, the structure having roams arranged or I . 
designed as a si..'1gle housekeeping ur.it with cooking, living, sanitar..1 

and sleeping facilities~ 

8.9 Farr4.lv: One or more persons occupying a premises and living in a single 
I . . 

d~lling l.mit, as distinguished from an unrelated group occupying a 

wding house, lodging house, tourist homa, hotel, or fraternity house. 

8 lo Fr I . T' . . . ' . ~ 1 ' f . ' l . • .t cp:n:cage: ne nu..m.riiu.m wiatn ox a ot rreasure.:i. rei.'11 one siae me to 

the other along a straight line on which no point shall be' farther away 

froT t.11e street upon which the lot fronts than the l:uilding setback 

line as defined and required herein. 

8. ll r.ol: A parcel of land occupied or to be occupied by a main structure __,_ 

or J group of main st..--uctures and accessory structures, together with 

sue~ yards, open spaces, lot width arid lot areas as are required by 

t."li.l ordina.r..ce, either shown on the plat of record or considere:i as a 

ur.it of property arid describe::i by metes a."'rl bounds. 

8 .12 ~:obile Bo:r,2: A one-family dwelling unit of vehicular, portable design 
I . . . . . . . 

built on a chassis and designGd to be rroved from one site to another and 

to ~ used with or without a permanent foundation. ; · 

a .13 i':ot:::onf ormi..'1g Lot: An otherwise legally platted lot tr.at does not confom 

to i.e mi.n.i.7'....:i.-a area or frontage require.11ents of the ordi.nan;e for the 

ict in which it is located. 
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S.14 r\o::iconfOLilliJ1g Activity: The otherwise legal use of a hlil<iing or 

structure or of a tract of land that does not conform to the use 

regulations of this ordi.'1.ance for the district in which ·it is located. 

S .15 Nonconforming Structure: An otherwise legal building or structure 

~1at does not conform with the lot area, yard, height, lot coverage, 

or other area regul.ations of this ordinance, or is designed or · 
!?' • • • 

i.-lte..idm for a use th:l.t does not conform to the use regulations of this 

ordinance for the district in which it is located. 

S.16 Public Facilities: Shall be considere:l. for the purpose of this 

ordinance to be any public works supplied generally by a govern.1lental 

org~zation. Such public works shall include, rut not be li.uited to: 

public roads, schools, water supply and sewer facilities, an::1 police 

ar.d fire protection facilities. 

8 .17 Structure: .A.'1yt.h:L""lg co::1structed or erected, the use of which requires 

~"""Iffinent location on .the ground, or attachment to sanething having a 

perrrane.'1t ·location on the ground. 

8 .18 Travel Trailer: A vehicular, por'"~le structure b.iilt on a chassis . 

and designed to be used for tenifiorax"'.J occupancy for ~avel, recreational 

or vacation use. 

S.19 Yard: An open space on a lot other thari. a court., unoccupied ana 
unobstructed from the ground upward, except as otherwise provided 

herein. 

8.19-1 Front. An open space on the Sa."ile lot as a b.iilding between the 

front line of the building {exclus~ve--of·-st:ep-s)---arrl- the front:_ lot 

----~· 
or street line, aii2i -eXt.e.~i.ng across the· full width of the lot. 

8.19-2 Rear. .A.--i open, unoccupied space on tbe same lot as a b..lildi.""lg 

batween the rear line of the building {exclusive of steps) and tb.e 

rear line of the lot, ai'ld extending t."le full width of the lot. 
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8.19-3 S,id.:;. A'1 ope..'1, unoccupia.1 space on the 5'll'.a lot as a b.lilding 

between the side line of the ruilding (exclusive of steps) a."id the 

Jide line of the lot, and exter.ding from the front yard line to the 

Jear yar-d line. 
I 

S. 20 Zo1)ing Ad::'J...'1istrator, the: The official cr.ia.rgcd with t.'1.e enforcement 

of the zoni...'1g ordina.'1ce. He may be any appei...-~ted or elected of~icial 

wr.i0 is by fomal resolution designated to tr...e position by the 
I 
i 

go~ernir.g baly. He n03..y sei."Ve with or without corrpensa.tion as 

- .I . " , th . ,__~.:i c.eii:ermine:::. ny e governing >.>.AJ.Y· 
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September 16, i974 

Mr. Julius. Morris 
Greene Cou.."1.ty .AdJninistrator ·· 
Court Square 
Stanardsville, Virginia 22973 

Dear Mr. Morris: 

Review by the T.J .P.D.C. staff o:f the proposed G1"'eenetown 
Village subdivision on Route 33 near Midway indicates the 
following: 

(1} Complete development o:f Greenetown Village as 
proposed will contribute approximately 1,100 
new residents to the area. 

(2) Based on established standards, the 348 proposed 
dwelling units will add about 260 students to 
the County school system. 

This development, located as it will be on Route 33 near 
Midway, \·/ill be of such mac,rd tude as to require a thorough. 
review of the· entire clunter concept as set forth in the 
proposed Comprehensive Plai.'"l. Since the Plai.'"l has not been 
adopted, it of course has no legal ·bearing on the Planning 
Corlli~ission's recommendation to the Board of Zoning Appeals. 

On the other hand, rebuttle to the developer's presumption 
in favor of the special use permit can be based upon Sections 
5.2-2c and 5.2-lb of the Interim Zoning Ordinance. The latter 
Section requires that. a variance, to be granted, must not be 
contrary to the public interest. 

The attached Alu~ual Revenue-Expenditure Summary indicates 
that the proposed development will cost the County over 
~39,000 more ~ year than the development will contribute 
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Mr. Julius Morris Page 2 September 16, 1974 

in revejue. This summary is based upon a similar one done 
for thelHollymead development in Albemarle County and no 
doubt i .• ,, .. cludes some assumptions and errors which, when 
correctbd, will change the deficit figure somewhat. In 
any evelht it seems unlikely that revenues from Greenetowr.i. 
Villageias planned could ever exceed expenditures. Sup
por·cing i data for the Summary Sheet will be available for 
Wect'lesd~y night's meeting. 

I . 
Sincerely, 
, .".·<. ;' / .'ii·."·::·" _.,.,,~. .,#'/ 

. /·.. ' •' I . ·>~·· .. : ·~''·<~·."<" 
'. : •' :. .i;'\,b',,,,·.' 

George v. Evans, Jr. 
Senior Plar..ner · 

GVE:crll 
Enclosure 

-~ . . . '. 
. 't. 

,·,' ·.,· 

......... ; 

.! .• ·-.. ,,_ :. ,',": ·.··:.: 
~ . ····, 

: ::· ).i't'(/1 
: .. i_ t .. , . 

• •1_; 

. ' : . ; '··'·, .. , 

.::·.· .' 
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.[RETURN-ITEM 4(8)] 

A Fiscal Impact Analysis of the Proposed 
Greenetown Village Subdivision 

Greene County, Virginia 

;Based upon. a case study of the .. Hollymead Subdivision 
entitled The Fiscal Impact of Residential.and Conimercial 
pcvelopment by Thomas Muller and Grace· Dawson; the Urban 
Institute, Washington, D.C. Decemb~r, 1972.. 140 pp. 

Assumptions - Greenetown Village Subdivision 

1. ·Number dwelling units proposed: 348 total; 180 single 
family d.u.'s and 168 apartment d.u.'s. 

2. 

3. 

4. 

5. 

6. 

7. 

Population capacity: 1103 lersons -· 666 in s.f.d.u.'s 
(180 x 3.7 persons per d~u. and 168 in apartments 
(168 x 2.6 persons per d.u •• 

Number of students at capacity: 261 total; 189 in · 
s.f.d·.u. 's (1.05 students per d.u. x 180 d.u.) and 
72 in apartment. d.u.'s (.43 students per d.u. x.168). 

Average price per dwelling uriit = $25,000 for.single 
family d.u. and $15,000 for each apartment d.u. 

Estimated annual household income: Single family = $12,500.00 
(·~· x $25,000.000)_; Apa_rtment - $7,500.00 (~ x $15,000.00). · 

Total commercial development = 9 acres. 

Population capacity of .1,1.03 persons would require about 
25 acres in parks and open space based on standards from 
the Comprehensive Plan. 
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RE~UE ESTIYJ.ATES FROM HOUSEHOLDS 

1. Annual Real Property.Tax 

Greenelcounty effective true real estate tax per $100.00 = .61 

Single Family = $152.50 $25,000.00 x .61) 
Real Property Tax Per Dwellinr Unit 

Apartment = $ 9.1 . 50 $15, 000. 00 x • 61 ) 

2. Pepsonal Property Tax 

Greene County tangible personal property tax per $100.00 = $5.50 

Personial Property Tax Per Dwelling Unit . . 
s:ingle Family = $82.50 = $950.00 (avg. car loan value) x 
11-5 (avg. no. cars per unit) + $75.00 (other pers. prop.) = 
$1,500.00 (total pers. prop. taxable) x pers. prop. 
assessment~ 

A;partment = $45.65 - $650.00 x 1.2 + $50.00 = $830.00 x 
pers. prop. assessment. 

3. Re1di stri but ion of State Sales Tax Revenue 
I . 

State sales tax per school age :population = $102·. 45 
$157,676 (sales tax return 1974) ~ 1,539 (school age 
popul~tion 1970) · · 

Ai."'lnua] State Sales Tax Per DwelJing Unit 
Single Family= $107.57 = 1.05 (no. of students) :x: 102.45 
Apartment = $ 44.05 = .43 (no. of students) x 102.45 

4. Local Sales Tax Revenue 

Annual Local Sales Tax Per Dwelling Unit 
Single Family = .$25.63 = $12,500 (inc. per unit) x 0.41 
(I income taxable) = 51. 25 (annual sales tax) x l (sales 
±n Greene County) • . 

Apartment = $18.00 = $7,500 x .048 = $36.00 

5. Utility Taxes / 
i 

I 
Annual Tax Per Household 

Single Family = $27.00 
Apartment = $27.00 

' = $2.25 (max. rate) x ·12 (months) 

6. Distribution of ABC Tax Revenue 

· Annual Revenue Per Unit 
Single Family = $11.73 = 3.7 (persons per household) x 
$3.17 (avg. per capita refund 1973) 

Apartment = $8.24 = 2~6 x $3.17 



/ 

./ 

. / 
/ ·;- .,_/ 

I 

TOTAL ANNUAL COUNTY REVENUES 
FROM HOUSEHOLDS IN. GREENETOWN VILLAGE -- --- --- -- - -

Revenue Source Single Family Apartinent 
...--·-

Real Property Tax $152.50 $91.50 

Personal Property Tax. 82.50 45.65 

Loc~l Sales.Tax (1%) 25.63 18.00 

. . 

State Sales Tax Redist. 107.57 . 4Lt-. 05 . · 

Utilities Tax 27.00 ' 27.00 
.. ·-

Motor Vehicles Regis. 15.00 12 .. 00 

ABC Redistribution 11. 73 .. 8.24 
' 

Othe; Revenues(a) · 12.60 " 8.80 " 

TOTAL.PER QNIT ' -~ $434.·53 $255.24 -- . ' 

No. of Units 180 " 168 
.. 

·Total Revenue 78,215 42,880 

GR.Ai.T\JD TOTAL·· REVENUE .· $121;095 

__ (a)· Includes fees, fines, . etc. , estimated at $3. LJ..O per capita • 

. \. 

\ 
\ 

'· '·, 

)> 
"C 
1' 
~ 

.... 
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OPERATING EXPENDITURES FOR SERVICES 
1 

USED BY HOUSEHOLDS IN GREENETOWN VILLAGE 

Local Operating Expenditures Per Average Daily Membership 
(ADM) (l,L~62 students) = $324.08 = $1,356,264 (total school 
operat1ions costs) .- $882,459 (State-Fed. school op.eration 
funds) = $473,805 7 1,462.· 

1. Oci.erating Expenditures Per Student for Education 

Annua~ Operating.Expenditures Per Dwelling Unit 
· · Single Family= $348.42 = 1.05 (students per d.u.) x 

$324.08 (ADM value) = 340.28 + $8.14 (add. ed. costs). 
I . . 
tpartment = $145.07 = .43 x $324.08 = $139.35 + $5.72. 

2. N~n-Education Operating Expenditures on Basis of 
H~uschold Income 

3. 

I r Library - annual oper. exp. per d.u. 
Single Family = $8.40 = $12.53 (Hollymead) x .67 
(% of Hollymead income) 

Apartment= $7.10 = $8.76 x .81 

b• Landfill - annual oper. exp. per d .• \l• 

l 
Single Family = $4.00 = $5.98 (Hollymead) x .67 
Apartment = $3.39 = $5.98 x .81 

. • Recreation - annual oper. exp. per d.u. 
I Single Family = .88 = 1.32 (Hollymead) x .67 I Apartment = .75 = .92 (Hollymead) x .81 

Nbn-Education Operating Expenditures on a Per Cauita Basis 

L::J.1,•1 Enforcement - annual oper. exp. per d.u. 
Single Family = $14.02 = $3.79 (Greene Co. per 

. capita exp.) x 3. 7 (persons per household). . 

Apartment = $9.85 = $3.79 x 2.6 

b. Fire Prevention - annual oper. exp. per d.u. . 
Single Family = • 30 = .08 (Greene Co. per c.apita 
exp.) x 3.7 

Apartment = .21 = .08 x 2.6 -
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c. Health·:.. annual oper. exp.·. per· d.u.· . . 
Single Family = $3.26 = .88 (50% Greene Co. per 
capita exp.) x 3.7 

Apartment= $2.29 - .88.x 2.6 

d. General Government - annual.aper. exp. per d.u. 
S'ingle Family = ~P76.41 = 20.65 (Greene Co. per 
capita exp.*) x 3.7. . 

Apartment= $53.69 = 20.65.x 2.6 

* County Adm. 
Assess. Tax Prop. 
Collection & Disb. of Taxes 
Recording Documents 
Adm. of Justice 
Elections 
Bldg. & Grd. Maint. 
Misc. Oper. 
Other Misc. 
TOTAL 

$26·, 190 .,00 
24,220.00 
10,238.00 
10,950.00 
11,489.00 

7,256.00 
16,890.00 
17,300.00 

5,535.00 
$130,0bB.OO 

I• 
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CAPITAL EXPENDITURES ALLOCATED TO 
HOUSEHOLDS IN GREENETOWN VILLAGE 

1. Capital Exuendi tures fo.r Schools 

Annual Student Cost Per Dwelling Unit. - 30 Year Bond 
Single Family = $182.27 = $2,669 (capital exp. per 
student) x 1.05 (students per d.u.) ~ ammortized 
30 year bond. · 

Apartment = $74.68 = 2.669 x .43 -:- bond. 

2. Capital EX'Penditures for Recreation 
25 acres at. $2000.00 per acre 

Annual Cost Per Dwelling Unit . 
Single Family = $12.77 = 143.68 (per unit cost) + 
$38.79 (per unit cost ADJ for income) + anunortzied 
30 year bond. 

Apartment·= $7.34 = 143.68 - 3879 ~bond. 

3. Capital Expenditures for Governmental Facilities 

Annual Cost Per Dwelling Unit . 
Single Family = $6.25 = $96.20 (Hollymead) 7 anunortized 
30 year bond. 

Apartment~ $4 .. 40 =.$67.60 7 30. year bond. 

4. Capital Expenditures for Landfill 

Annual Cost Per Dwelling Unit 
. Single Family = .19 = • 05 (per capita land:fill site 
rent) x 3.7 persO'i?iS per d.u.) 

Apartment = .13 = . .05 x 2.6. 
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The total net annual local revenue gener~ted by the commercial 
.area on the proposed plat for Greenetowri. Village is estimated 
to be $22, 950, computed a~ ·follows: · · : · · 

1. Total Pro osed Commercial Acrea e = 9 acres 
Area west of entrance approx. 50' x 480' · = 7 .16 
Area east of entrance approx. 398' x 200' = 1.83 

a.99 ) 

2. ·Total Estimated Local Net Revenue from ·Proposed 
Commercial Acreage = $23,193 
(a •. Real property tax/acre $1,668~00* 

less real property tax revenue. 
from unimproved land 
appraised at $900/acre and 
taxed at .61/$100 true tax 

b. · Personal property tax/acre ·· 
c. Utility tax/acre 
d. Estimated fees,. license/acre 

Total local revenue/acre 
Number of acres 
Total local revenues for 9 acres 

5.49 

·$1,662.51 
671.00* 

1.38* 
1.05* 

$2,577.00 
9 

$23,193.00 ) 

Estimated Total General Goverrnnent Annual Exoenses 
generated by propqsed commercial acreage = $603.00. 

·Based on an estimate that Greene County's costs will 
be 1/7 of the $470/acre estimated costs for Hollymead 
in Albemarle County. The estimated cost/acre for the 

· proposed commercial. development in Greene County wouid 
be $67 /acre x 9 acres· = $60·3. 00. · · 

4. · Therefore, the total net revenue (annual) generated 
by the proposed commercial development = $23,193 

-. 603 
$22,590 

* Revenue figures are those used in· the Hollymead 
study and are. generous for Greene County, consid~ring 
that ·family incomes.will be lower.than for Hollym~ad • 

. · .. 
I . 
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[RETURN-ITEM NO. 8] 

Filed December 3, 1974 

The Greene County Planning Commission met on Wednesday. 
September 18, 1974 with following present: Thomas Lawson, Eugene 
Baker, S. C. Trimmer, Frank Lamb, Sterling Gibson, Harold Estes, 
Ronald Morris. Also Julius Morris, George Evans, and other interested 

citizens. 
The minutes of the previous meeting were approved as read. How-

ever, Mr. Lawson announced that due to the fact the printer could not 
have the Comprehensive Plan ready for the public hearing September 
28, 1974, it will now be held on October 12, 1974, beginning at 9: 00 
a.m. in the County Courthouse. 

A motion was made by Eugene Baker that in the future a copy of 
the minutes be mailed to each member of the. Planning Commission 
prior to the meeting, and dispense with the reading of minutes at the 
regular meetings. Seconded by Ronald Morris and carried by unanimous 

vote. 
The following requests for special use permits and variances were 

reviewed: 

Case No. 74-41 

Elsie M. Morris: Two proposed lots containing 1.001 acres, lo
cated off Rt. 33 on the old Thomas Gilbert Road, Near Orange County . 
line. Special exception on lot size. 

Motion by Eugene Baker that application be approved since it 
presents a hardship case. Seconded by Sterling Gibson and carried by 

unanimous vote. 

Case No. 74-42 

S. A. Reynolds: 3.734 acres adjoining U.S. Rt. 29 directly across 
road from Louin Collier. Request special use permit for mobile home 

sales office and service. 
According to the Comprehensive Plan this_ area is not in the cluster 

development area. Also the plan specified that no commercial business 
be established on Rt. 29 between Ruckersville and the Corner Store. 

Motion by Sterling Gibson that the application be denied since it. 
is not compatible with the Comprehensive Plan for Greene County. 
Seconded by Eugene Baker and carried by unanimous vote. 
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Case No. 7 4-43 

Ilia L. Brock Bullock: 1.85 acres near Stanardsville, off Rt. 230. 
Rkquest for special use permit for mobile' home. 
I Mr. Thornton states that there is adequate space for a septic 

system on this property. 

I 
Motion by Ronald Morris that the application be approved on the 

basis that its denial would cause a hardship as outlined in article 5.3-1-D 
of j the Interim Zoning Ordinance. The trailer shall be placed on a 
p~rmanent foundation, shall meet the county health and building codes, 
an1d off-street parking shall be provided. Seconded by Frank Lamb and 
ca~ried by unanimous vote. · . 

Case No. 74-44 

Bennett T. Matthews: Proposed subdivision contammg 11.3850 
aores ( 180 res. lots) including rental and commercial lots, located on 
ndrth side of U.S. 33, approx. 0.50 mile west of Ruckersville. Request 
sp~cial exception on lot size and special use permits for apartment 
complexes and commercial uses. 

j Mr. Parker, attorney for Mr. Matthews, stated that Mr. Matthews 
h<~.d spent approximately $46,000 to date in getting this property de
veloped and unless he were allowed to continue an undue hardship 
wbuld occur as specified in the Interim Zoning Ordinance article 
5.B-1-D. Water will be supplied to the subdivision by the Rapidan Water 
Abthority. The subdivision will have its own sewage treatment plant, 
fo~ which the Water Control Board has given preliminary approval. 

I 
The roads that will be constructed will come up to state specifications. 

I 
There is an area that is in the flood plain on which no construction will 
bd done, and the developer will have his own pumping system. A recre
at~on area will be provided with a lake, and picnic area. The lot sizes 
cdmply with the limitations of the Interim Zoning Ordinance. Mr. 
Matthews stated that the land and development lends itself to Greene 
Cbunty in that it will provide jobs and housing, and will help the econ
otlty of the county. The homes will range in cost from $25,000 to 
$4r5,000. The subdivision, wheri completed will accommoda.te approxi
m~tely 2600 people. _ . . . · 

I 
Mr. Harold Lacey spoke in opposition to the subdivision, stating 

that the schools would be severely affected, the added sewage would 
m st likely spill over into existing streams. Also the Land Use Map for 



App. 42 

Greene County discourages the conversion of farm land into land for 
commercial use. 

Mr. Bean spoke in opposition to the plan, stating that the schools 
already are extremely overcrowded. According to the Comprehensive 
Plan the subdivision would not be in one of the proposed cluster develop~ 
men ts. 

Mr. Thornton, Sanitarian, gave an unbiased opinion stating that 
no legal inspection or approval of the sewage system has been made. 
Inspection and maintenance would be made by the central office in 
Richmond. 

Mr. Sterling Gibson, an adjoining landowner, states that the map 
prepared by the engineer does not include enough land in the flood 
plain. Mr. Gibson is very familiar with the territory and is positive more 
land is subject to flooding than has been mapped in. 

Mr. Travenor Harlow requested the Planning Commission to keep 
in mind the extra load this subdivision would require of the Rapidan 
Water Authority. 

It is estimated that approximately 2800 cars would use Rt. 33 
from this subdivision per day, and approximately 1400 cars per day 
would patronize the shopping center. 

Mr. Eugene Baker stated that he felt Mr. Matthews and his staff 
had done a very efficient job in presenting their request. Mr. Baker 
made a motion that the application be denied for the following reasons: 

1. The hardship case had not been proven. 

2. The plan is not compatible with the Land Use Plan for Greene 
County. 

3. According to section 5.2-1-b of the Interim Zoning Ordinance 
this plan is not in the public interest of the citizens of Greene 
County. 

Seconded by Ronald Morris, and carried by a vote of six in favor 
and one abstention. 

There still seems to be some disunity regarding the acreage for lot 
sizes in the mountain area. A workshop is planned for Wednesday, 
October 9, 1974 at 7: 30 p.m. for discussing some of the problems that 
need to be resolved before the public hearing. 

With no further business the meeting adjourned. 

* * * 
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(RETURN-ITEM NO. 9] 

Filed December 3, 1974 

The Board of Zoning Appeals of Greene County met on Wednesday, 
September 25, 1974, 8:00 p.m. with following present: Ronald Lamm, 

I o 

Thomas Lawson, B. G. Snow, Ellis Durrer, and Hugo Scott. Also 
I 

Cfommonwealth Attorney, David C. Dickey, and County Administrator, 
J~lius Morris. 
I The following cases were presented and acted upon: 

Case No. 74-40 

Charles ]. Walter (Proposed subdivision containing 18.5 acres ( 14 
l@ts) on Rt. 637) Request special exception on lot size. 
I This case was continued from the August meeting. 
I Mr. Walter appeared before the board and stated that he wished 

t6 cancel his application. He was advised by the Commonwealth At
tprney that should he re-apply at a later date, he would not come under 
the grandfather clause of the Zoning Ordinance. 

Case No. 74-41 

i Elsie M. Morris (Two proposed lots containing 1.001 acres located 
o,ff Rt. 33 on old Thomas Gilbert Road near Orange Co. Line) Request 
special exception on lot size. · 
I Sworn in were Mrs. Elsie Morris, Shirley Knight, Alver Knight, 

Stuart Knight, and Betty Knight. 

I 
Mrs. Morris stated her two daughters had owned the land since 

1969 but had not had it recorded. Her husband died suddenly without 
a will. 
I Motion by Thomas Lawson that the application be approved since 

it presents a hardship on these two families. Seconded by Ellis Durrer 
alnd carried by unanimous vote. 

Case No. 74-42 

, S. A. Reynolds: 3.734 acres adjoining U.S. Rt. 29 directly across 
t~e road from Loui? Collier. Request special use permit for mobile home 
sales office and service. · 
l Since no persons were present to speak on behalf o'f. this case, the 

fpllowing motion was made. 
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Motion by G. B. Snow that the recommendation of the Planning 
Commission be accepted, which stated that the application should be 
denied since it is not compatible with the proposed Comprehensive Plan 
for Greene County. Seconded by Hugo Scott and carried by unanimous 
vote. 

* -)(· -)(· 
Case No. 7 4-44 

Bennett T. Matthews-Proposed subdivision containing 111.3850 
acres ( 180 residential lots) including rental and commercial lots, located 
on north side of U.S. 33 approximately 0.50 mile west of Ruckersville, 
requests special exception on lot size and special use permits for apart
ment complexes and commercial uses. 

The following were sworn in in order to make statements regarding 
the case: 

Bennett T. Matthews, Mr. Lowe, James Harris, Larry Tate, Ron
ald Morris, Mr. George Evans, Ernest Williams, Charles Shifflett, Don
ald Bean, Claude Herring, Harold Lacey, Mr. Waverly Parker, Mr. 
Vivier. 

Mr. David Dickey, Commonwealth Attorney, stated that pre
liminary approval had been obtained prior to the passage of the Interim 
Zoning Ordinance. Mr. Dickey also noted that Mr. Matthews had two 
applications pending before the Board. First, for a special exception 
on lot size to which the provisions of sections 5.3-1-d applied, and the 
second a special use permit for apartment houses to which the provisions 
of that section did not apply since apartment houses are not regulated 
by the subdivision ordinance in any way. Mr. Dickey also said it would 
be inappropriate to apply the strict time limits generally applicable 
under the procedures of the Board of Zoning Appeals, to which state
ment the chairman agreed. 

Mr. Parker, attorney for Mr. Matthews, stated that this is a case 
that comes under article 5.3-1-d of the Interim Zoning Ordinance under 
hardship clause. It is requested that this application be approved by 
the Board for the following reasons. There is a document from Mr. 
Matthews stating that from December 1973 to October 1, 1974 he 
expended approximately $6700.00. The land was purchased, surveyed, 
legal fees paid, plats made prior to the passage of the Interim Zoning 
Ordinance. There will be a great loss of money unless Mr. Matthews 
is allowed to proceed with his plans. Mr. Matthews is entitled to a 
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permit and his staff will seed a rebuttal from any surrounding land 
o~ners. 
I Mr. Claude Herring, surrounding landowner, spoke in opposition 

to the application for the following reasons: 
I The lots are too small, and would approve the lots only if sold in 

2 jacre parcels. He feels that he will not be allowed any privacy with a 
subdivision so close. The schools are over crowded now. This subdivi
sihn would cause a great tax burden on the citizens of the county. 

J Mr. Ronald Bean, surrounding landowner, opposes the subdivision 
0111 the grounds that Mr. Matthews has not proven a hardship on his 
e4penditures. This subdivision conflicts with the master comprehensive 

I . 
pllan for Greene County. The land across the road from this proposed 
sJbdivision has been sold and will no doubt be subdivided also. The 
p1loposed comprehensive plan is not designed for this kind of growth. 
Tjhe schools are in sad condition now, with 168 pupils in the fifth 
grade. It will cost the county considerably more money than it will 
bting in when consideration is given to the added cost for education, 

I 
highways, health service, and police and fire protection. 
I Mr. Ernest Williams, surrounding landowner, objects to the sub

division because of the serious trouble it would cause with the water 
sJpply. He doesn't feel that the present water supply would be adequate 
tq supply this large number of people. The schools can in no way keep 
ahead of the fast increase in enrollment. 
I Mr. Larry Tate is opposed to the subdi:vision mainly for what it 

would do to the school system. A new school is being proposed, but it 
1ould be filled to capacity by the time it is opened. The population for 
tljle area would be tripled in view of the projection that has been made. 
Mr. Matthews previously stated that the project would be worth 17 
clillion dollars. According to what he has spent up to this time ( $6700) 
nb hardship has been exhibited. Mr. Tate also endorses the 2 acre lots. 
He also feels that the proposed new highway could in no way handle 
t~e traffic that would be going in and out of the subdivision each day. 
I Mr. Charles Shifflett is opposed to the subdivision because of the 

s~riousness of the school system. The water supply would also be in a 
d~ngerous situation. At the Planning Commission meeting Mr. Sterling 
dibson, an adjoining landowner, reviewed the plat and said that some of 
tfue area that should be in the flood plain had not been shown. This gave 
Mr. Shifflett some concern. The homes in this subdivision, according 
t~ Mr. Matthews, will cost from $25,000 to $45,000 and will sit on 
7lJ: acre lots. They should be at least two acres. 
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Mr. Ronald Morris is opposed to the subdivision mainly for the 
effect it would have on the schools. We should be planning for better 
schools, but with this many new citizens our schools would be made 
worse. He also doubts that the present water supply would be adequate. 
With the added traffic this subdivision would cause on the highways, 
there could be a 25 mile speed limit to Charlottesville. Neither is the 
subdivision in compliance with the proposed Comprehensive Plan. 

Mr. Vivier, representative from the Rapidan Water Supply, stated 
that he had had no contact from the developers and there was no con
crete studies on file. He said that they could take care of Greenmarle 
subdivision and possibly could accommodate this subdivision. The low 
flow of the Rapidan River is a million gallons per day. The Water 
Authority is now servicing about /'.3 of its ability. He thinks they could 
take care of twice the number of hook-ons they now have. 

Mr. George Evans opposes the subdivision because it is contrary 
to the Comprehensive Plan. Mr. Evans noted that the Comprehensive 
Plan was based on an intensive study of existing land use and growth 
patterns in Greene County, taking many hours of work. There would 
have to be an entirely new evaluation of the plan itself. In the area of 
public interest Mr. Evans has made a study that reveals that the sub
division would cost the county a deficit of approximately $47 ,000 per 
year, mainly because of the heavy burden on the educational system, 
the highway department, public health, police and fire protection. It 
can in no way pay for itself. 

Mr. Harold Lacey objects to the subdivision because there is a 
question about the adequacy of the sewage system. He questioned what 
would happen to the sludge. He was told that it would be burned, or 
disposed of in whatever way the state directed. He was also advised that 
the landowners would maintain the plant. The Comprehensive Plan 
proposes Rt. 33 as a main arterial highway from Ruckersville to Swift 
Run Gap. This subdivision would cause it to become a collector. Mr. 
Lacey also objects to what this subdivision would do to the schools in 
the county. 

Mr. Thornton, county sanitarian, who had been sworn in on 
another case, stated that since this subdivision would accommodate 
more than 100 persons the inspection of the sewage treatment plant 
would be made by the state health department. 

In Mr. Parker's rebuttal remarks he stated that with respect to the 
Comprehensive Plan for Greene County, this plan has not been passed 



App. 47 

and is not in effect at this time, so therefore, it is not an issue in this 
else. As for a hardship, he feels that if Mr. Matthews makes less 
rrloney without the approval of the plan than he would with the ap
ptoval of the plan, a hardship has been established. The subdivision 
abross the road from the property in question is not relevant to the 
chse at this time. Mr. Vivier's remarks seemed favorable to the applica
tibn. It was revealed that the developer had made application with the 
ptoper individual from Orange, Virginia and it was on file. Mr. Parker 
filirther stated that there was no hard proof this subdivision would cost 
tlke county any money. Furthermore, if the county is to grow it must 
h~ve people and it is the obligation of the county to provide schools, 
highways, and utilities for its citizens. 

j: Mr. James Harris, surveyor for Mr. Matthews, stated that there 
puld be approximately 2800 cars per day in and out of the subdivision 

ftiom the apartments and homes. There would be approximately 4000 
di.rs per day from the entire development. The project is designed for 
:fi~e to seven years in completion. He feels that the new proposed route 

j would be adequate to take care of the traffic. 
Mr. Hugo Scott questioned the maintenance of the sewage system. 

e was advised that it would be a public utility and would be super
vlsed by the state. Under current law any problem with the system, 

1
1 akes it the problem of the landowners. 

Mr. Harold Lacey pointed out that only the preliminary plan on 
tliie sewage system had been approved by the state. 

l Mr. Lee Estes was sworn in, and reminded the Board that their 
ain question to answer was whether or not this case is a hardship case. 

t 
Preliminary approval for the subdivision was granted by Mr. 

J lius Morris on February 26, 1974. 
Mr. Lowe, Zoning Administrator of Culpeper County was on Mr. 

Nfatthews' staff, and stated that he feels this is a well designed subdivi
sion that allows for recreation, green areas, trees, etc. The one entrance 
rbad into the subdivision is sufficient for the traffic it will entail. 

With no further comments to be made, the chairman called for 
a motion. 

Motion by Ellis Durrer that the application be denied on the 
girounds that no hardship :financially has been proven, and the plan is 
dot compatible with the proposed Comprehensive Plan for Greene 
dounty. Seconded by Thomas Lawson. 

Mr. Ronald Lamm referred to a statement by Judge Berry at the 
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time the Board was installed, which advised them that if the citizens 
of the county wanted an application approved, it should be approved, 
but if the citizens of the county objected to an application it should be 
denied. He felt the citizens had expressed a strong.objection. 

The vote on the above motion was unanimous. 
The ·chairman then informed Mr. Parker that he could ask the 

Commonwealth Attorney to inform him concerning his future legal 
remedies on .this matter, at which point the Commonwealth Attorney 
stated that he thought Mr. Parker knew his remedies, and Mr. Parker 
said that he did indeed know all of his remedies in this matter. 

In further business the minutes of the August meeting were ap
proved. 

Mr. Thornton stated that he had received complaints from some 
of. the residents on South River that the water in South River was 
contaminated. He had taken several samples and the report revealed 
that all samples were in the normal range of bacterial count. No evi
dence of contamination. 

Mr. Vivier empha~ized that the Water Authority desperately needs 
new customers if it is to stay in business. It's true they have had prob
lems, but they are being corrected. 

With no further business to come before the Board the meeting 
adjourned. 

/s/ Virginia Eddins 
Virginia Eddins, Secretary 

* * * 
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* * * 
Now, Mr. Parker, 

I 
I believe you were the moving party for the appeal from the 

Bo~rd of Zoning Appeals, and a writ of certiorari was granted, 
I 

N~, I've indicated to you all in the other conference or the 

pr~liminary hearing that we had, that I would not limit you 
I 

by: any specific degree to the evidence that you might present, 

but where ever evidence can be substantiated by bringing the 
I 

I 
re<;:ord up from the previous hearing or proceedings, that would be 

' 
done and anything that would be pertinent that might be added to 

' 
that would be considered by the court as being valid evidence. 

So 1long as it doesn't 90 into an undue delay or burdening of 
I 

th. 

I 
I 
I 
I 

record. 

PARKER: 

COURT1 

PARKER1 

May I suggest at thi.s point •.. 

All right. 

•.• that the record - much of the record comes 

up 1in thi• context, that there is of course - there ia one item 
' 

in :the return • • • many items in return, which we might like 

to record what is said. There ia one item in the return we 
I 

believe does not belong in the return in any way shape or form 

and we would like at thia time move to exclude that t~em fr~ 

the return. 
I 

COURT• Which item are you referring to? 

PARKBR1 The item 5, I believe it ie, air. • this is 

included as items •... it's too big to actually fit in the fi'e• 
LANE'S COURT REPORTERS 
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------,-!;.,~ ~ound~ar -that Y.,,.; :: ~. ;.,ry ~~~~-:-That plan -.-l~ 
2 not •nacted until after thi• permit had been applied for. It 

3 waa not enacted until a~ter the hearing before the Planning 

4 commission and it was not enacted until after tha hearing before 

5 the Board of Zoning Appeal•. So there's no way that plan as 

6 a plan could have been before the Board of zoning Appeals. It 

7 was returned as a cCMDpreheuive plan proposal for Greene county, 

s but it had no reasonable effect as a plan at that time • It Mema 

9 to me that anything that Vil• in there will have to come in 

10 through ••••• I think it can - a lot of things in there can come 

11 in and it could be otherwise pertinent, through the testimony of 

12 variOWI and sundry ••••••• I don't feel like that plan as a plan 

13 should properly come before this Court. 

14 COURT• All right, we' 11 take that up then if it'• 

15 offered - you object to it being brought up aa a part of the 

16 record, since it waa not officially as an adopted plan before 
of 

17 e ither/tbe adminiatrative bodiea. All right we' 11 keep that in 

18 mind now aa far •• the evidence, I take it that that would be 

19 of fared by the Board of Zoning Appeals or the county? 

20 SIAUGll'l'BRa If it please the court, perhaps this ia 

21 a good time to get into thfl question of procedure. A• we under\19 

22 atand it although the statute a in t.he c••• aren • t entirely c laar, 

23 the certification by the chairman, Mr. Lama, of the record, 

24 pureuant to your order of Qert.lorar 1, effectively eatabliahea . 

25 ewryth.ing in the record - •• a record, not unlike a record an 
-------1.l------------------~- ··-
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1 appeal - in other words, what I'm saying is I think all of· that 

2 ia J.n thtt record subject to motion by Mr. Parker to strike. 

3 COURTa Now let me see what the order bringing it up 

4 does recite. I haven't been that familiar with the termL'"lology 

5 of it. It was entered up some time back. 

6 PAIU<ER1 I take it Your Honor with my objection, it 

7 doesn't •ke too much difference whether the plan is sitting 

s up there on the desk or not. The force of my objection is tllat 

9 it may not be considered as a plan for purpoees of this hearing 

10 in this Court. In fact one of my objections is that the Board 

11 made a dee is ion baaed on that plan as pro~sed down be lc:M, 

12 1 ini that aenae it certainll' is part of the record down below •••• 

13 dealing with Mr. Slaughter's argwnent, it. certainly was somathin~ 
.• f 

14 that they made their decision on dc:Mn below and it •a something 

151 Wh.lch we t:alce grave exception - that thel' did •o. But our 

16 objection is that it must not came before this Court with 

17 
any force other than just something that was considered below. 

j 
18 COURT a Well. the question is whether its already in 

19 /the record, or whether ycu wish to have it deleted. Now Mr. 

20 
Slaughter says pursuant to the order of November 13, which directed 

21 
that the Board make up within 10 days and serve upon you as / 

22 
attorney for .Mr • .Matthews, the return set forth in 15.1-497 

23 whJ.Ch I take it establishes items that becane part of the record. 

24 You have been served with a notice that thia waa going to be 

25 
aent up as part of thu •••••• you are now ob~~cting to that being 

LANE'S COURT REPORTERS 
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·---------+-+- - -1----
an official part of the record? l 

2 PARJ<BR 1 1'1a sir, I don• t think - and yet on the 

3 other hand, the more I think of it, the more l think it was 

4 part of the record, but never ahould have been - it shouldn't 

5 be here. So that the objection ia not ao much that it ia a 

6 part of the record, but that it must not be considered ••• 

7 COUR.Ta You're aay.t.ng it'• irrelevant? 

8 PARJCBRa Yea air. It's irrelevant in its present 

9 .farm. It may well be aomething that ••• 

10 COURT I Wu it be fore the Board of Zoning Appeals? 

11 PAlU<ERa I think it was. 

12 COURT• Was it objected to there? 

13 PAIU<Blla Yea sir, I believe we did object to it before 

14 the Board of Zoning Appeal• as ••••• well, we objected very 

15 strenuously - we made a point before the Board of Zoning Appeal• 

16 that there was no comprehensive plan for Greene county at that 

17 time •••••• 

18 DICJCBY1 I think •• a technical matter, no objection 

19 was made to ita being there by Mr. Parker and by Mr. Matthew•, 

20 that instead they objected to its being given great weight. 

21 

22 

23 

PAIU<BR1 Object to its being given any weight at all. 

we objected to it being aonldered. 

DICDY1 They didn't object t.o it• being in the record 

24 be fore the Board i• my •••• 

25 COURT• Since thia ia now the firat inatance which we 
~~~~~-~~-~~~~~~~~~~~~~ 
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2 s~ta your position more forcibly on this poin·t because if it 

3 i• officially a part of the record, then it'• not up to this 
I 

4 C9urt to rul& on its admissibility. If it's going to be entered 

5 ao new evidence it would be up to this court. 
I 

6 PARJCBRa But it•• going to be up to this court, Your 

7 Hqnor, to determine - let me see if I can put it this way, there 
I 

are two things that I urlderstand - administrative procedure, 8 

9 Which come before courts of law. one is - and this is where 
I 

10 administrative proceeding is presumptive - baaed on J;roper law, 

11 11~ this within the realm of what a reaaonabl.e man might do ••• if 

12 he find• the proper standards in other words. If he• s heard the 

13 ri9ht evidence ancl made - and understood the law, it gets about 

I 
14 the aam weight that a jury verdict would get - on the fact, but 

15 the Court carmot advocate even in any proceeding, which a judicia 
I 

16 review ia provided for, the Court cannot aggregate - aggrogata it 

17 re1aponaibility to rule on iasues of law. And the question Which 

rn a~i••• in this Court as a matter of law, can that comprehenaive I 

19 pl.an be given any wight, aa a ccxnprehenaive plan? And the anawei 
20 itl seems to • .t.. thia Court has to make, is no, this plan 

21 waa not enacted at that time. It was not a comprehen•ive plan. 

22 Itl cannot be given any· wiCJht as a ccnpreheuiw plan. 
I 

23 COURT a All right, aa I understand it, now you •re not 

24 campla.t.ning because the Board of Zoning Appeal.a waa tainted with 
I . h 

2s improper evidence, merely that it had something before it Whic 
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1 it gaw undue weight to or gave weiqht when it ahouldn't have 

2 had any. 

3 PARJ(ER.1 It sl)ouldn '·t have had any wight, therefore 

4 it •hould not have any W..lght, shouldn't haw been considered, 

s shouldn't even have been admitted. 

6 COT.RT s Well, that's what I'm getting at. 

7 PARRBR1 Shouldn't have been admitted. 

8 COURT• I• that your poait.icn? 

9 INU<BR• 'l'hat•e· my position. 

10 COW.Ta was that your position when it was tendered in 

11 the Board of Zoning Appeals- that• s the queetion? 

12 PARI<IRa I don't think it waa ever formally tendered. 

13 People kept referring to it aa the proposed plan. It was 

14 well known to the Doud at that time, . it waa well known to every 

15 one tlwre. I made the •tatement which was before the Board at 

16 that time, that thi• plan was not a plan at all from the stand-

17 point of what that Board should conalder at that time. 

18 COlJRTa You eay it has since then been adopted? 

19 PARl(BR1 · 1'as air• but I think we have to conaider the 

20 law •• of the time the decialon was • probably •• of the time the 

21 al.19gation waa filed, but in any event at. the thm the first 

22 decision was made, and Which waa taken at the time the last · 

23 -decision waa made, that is with respect to the Board of zoning 

24 Appeal.a. 

25 COURT• All right, now, let'• try to reaolw this and 
LANE'S COURT REPORTERS 
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l 
1 

mdve on with the substance cf this case.. The Court will .... 

2 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

SIAUGHTERa May it please the Court •• ~ 

COURT I ';{es sir. 

SIAUGHTERi It occurs to me we might keep the 

pr[C)Cedure sort of in 1, 2,3 fashion by asking if the court would 

l>el willing to make a decisiCll first ••.• Ml:. P&rker may have no 

ob~ection to this, as to whether the items in tho J:ecord as 

ce!tified to you, ll!Wlt be resubmitted as evidence or whether t:he; 

arl aut.-tically the recorcl and automatically before the 

clt subject to an objection of Mr. Parker. '!'his is just 

a J.chnical question from iay standpoint, 

COURT a Is there any other point other than this -

thel comprehensive plan that would be the subject. of the same 

qua at ion? 

PA.RXER: No sir ... .,the ••• 

COURT1 This is the only issue? · 

PARl<ERa 'l'he only issue as to record. 

COURT: Well, now I waa about to make this ruling, 
19 

whLi:h I think will reaolve it. That the court will consider that 
20 

as !art of the record with this stipulation. 'l'hat any objectiCll 
21 

to Ji.. "8ight to be giwn that item would be reconsidered in 
22 th~ hearing, but it ia properly deaignated and properly identi-

23 fied, ao that it would not require any further formal identifica-

24 tionl or proof. 'l'he question ia as to ita waight and whether R 

25 
!not it ia to be properly conaid~_.b¥-t.he Board -4£ _ _z ..... 4 -: 
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1 Appeals or this COUX't with regard to the issue in this case. 

2 PARKBlh Da air, I made an objection before the Board 

3 of zoning Appeals, I have in the minutes •• • 

4 COUR'l'a Are -they in the. • • 

5 PARI<BRa Yea air •••••• I have in the minutes •••• 

6 Mr. Parker has stated ...• with respect to the ccaprehenaive 
. 

7 plan for Greene county this plan has not been passed and is not 

a in effect at this time, so therefore it is not an issue in this 

9 aaaa. The force of my objection ia not. so much to the 

10 fact that it was returned, but it goes along the line of what 

11 Mr. Slaughter suggested - the force of the objection is it 

12 ought to no way be considered in this case as a - as evidence. 

13 lt ia improper it would seem to me indeed for the Board of Appea~ a 

14 t:o consider it at that ••• 

15 COURTa You all can rehash that at the conclusion of 

16 all the evidence as to Whether that is to be part of the 

17 determination or whether it should be excluded. But now what we 

18 have here at this point is a part of the record in this case 

19 as it'• •nt up would include the comprehensive plan for whatevez: 

20 purpoae it might be properly admitted~ or rejected in its 

21 entirety. 

22 PAlU(BRs All •ir, in that case l tako it that tectanicaJ ly 

23 the Court is saying that for purposes of trying to figure how 

24 we are going to go forward with this case -

-25 COUR'l'a Well, you don't need to introduce anything that'• 
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1 a ilready part of 

2 c,n get on with 

3 aJ:1gument. 

the record. It doesn't require any proof, you 

other evidence and save this for the matter of 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

PARKBRt It would seem to me, sir, that all of these 

items ought to be supported by the ••.•.placed into evidence at 

thlis time •• 

COUR'1'1 That's not the way I view the record, they 

don't have to be readmitted Mr. Parker, but they may be 

at1

1

tacked of course, subject to this court• s ruling as to their 

weight or relevancy as you •ve already indi.cated. 

PARKER1 All right. 

COURT1 It seems that the comprehensive plan is the 

on~y item that's subject to that objection. 

l PAru<ER.1 It's the only matter that'• subject to the 

ob action that is wholly irrelevant. There are other things 

he~e that we will attack the weight of. 

COURT1 Well, what I'm going t.o caution you all about 

now, you all are going to run out of time if you •ve got any 

sltantial evidence to add to thi• - we*d better get on with 

itl 
PARJ<BR 1 I • m about to sit down, Judge • 

COUR'l'a All right. Now, let's mow on. 

SLAtJGHTERt May it please the Court ••• 

COURT1 All right, Mr. Slaughter •. 

SLAUlH'l'ERt I hope I'm able to sit down in just a I 
______________ . _ _l_. _____ _ 
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l mo.mnt, but what I mentioned Your Honor - I will shorten things 

2 dawn. We ••• 

3 PARKBlh 'l'hi•. will be on Mr. Slaughter •s time, Judge •• 

4 SLAOOH'l'BR1 If it please ·the court, we of course have 

5 Mr. Evans here, who drafted the plan. and it was our thought 

6 that the plan and I think Your Hono.'t' • s ruling covers this - it 

7 would be we 11 to have the plan there for purpose a of review. 

s It •a obviously much less time conswning to have the plan there 

9 be fore the court than to ·have to ask Mr. Evans to go forward and 

10 try to rehash the pl.an. Also, it was really the best evidence 

11 and we 're not taking the poaition of couree that at the time 

12 the plan was an official plan. We •re trying to simply indicate 

13 the plan in that form; which had already been formulated, and 

14 as the records show it was in that form later adopted. And it• a 

15 not the plan itself that we are introducing it for, it's really 

16 the best evidence of the planning that was in the minds of the 

17 court. 

18 COtJR'l'a Now from that standpoint it may be that 

19 it ahould , be further identified as an adopted plan rather than 

l 

20 

21 

a propoeed plan because that took place after the administrative I 

body dealt: with. Par that purpoae you probably ought to intrO<luc~ 
I 

22 aome evidence aa to When it was adopted and whether it was adopta~ 
I 

~- in the same form as the Board of Zoning Appeals then had it. I 
SIAOOHTBR1 Yea. air, we• 11... J 

25 . 
_____ __u_ _______ c_O_UR_'l'_s_T_he_r_e_could have been sane_ modifications theore -· 

24 
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cally. 1 

2 SLAUGHTER: We'll do that too - Mr. Morris •••• 

3 COURT: Yes air. 

4 SLAUGHTER1 We have a certified copy.~. 

5 COURT: All right. That •s understood. 

6 PARKERa All I want to do is note my exceptions - if 

7 th court is ruling on that, note my exceptions to the court's 

s coLidering the comprehensive plan in any fo: m, aa a plan. I 

clear. 

I understand that.. All right, naw, as you 

11 al know this is a combination appeal a11d trial denovo, so 

12 itlwould be appropr !ate at this time that the petitioner introdu 

13 au h additional evidence that is not already included in the 
I' 

14 notice that has been presented to counsel and which indicates 
I 

15 t...l record which has already come up. So anything that's alread~ 
16 inl' the record can be presented to the Court and considered in 

17 fi,al argument. Mr. Parker, do you propose to make any opening 

18 sJtemnt? 

19 

20 

21 

22 

23 

24 

PAR.KER: Yes sir• 

COURT1 All right. 

PARKER 1 Your Honor, I • m going to be as br i8 f as I 
I 

This case canes on the ordinance the County itself pa•sed. 

Th validity of that ordinance is not in question here. It's I 

1 

jjt not in question before this court at . thia time. In their I 

25 4--the county just like the deve_lo~r_iJI_ bound by t~t ~~.__ 
1--------· 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

- 21 

22 

23 

24 

25 

\ 

App. 60 

.as is the developer. And in that orcUnance itself. there 

~~s pr.-ovid'!d a presumption which :! take .it favors tlds develops 

with respect to srJecial use or spec:i.al asaeasment. . • any sub-

divldox: a• d~fi.ned in the - :')n Pfl9!?. 9 of the or.di nanee, '1-ihich 

is paragraph. . • 

COURT: I don •t know that it •s nwnberad, but if you 

will refer to the arti.cle and sectivn number .. r 

PAR:KER: 5.3-1-d •. 

COURT 1 All right, I have ..... 
l. .... 

PARJCER: . any aubdivi.dor as ded:ined in the sub-

division ordinance of' Gree4'i~ coun.ty who, in 9ood faith, and 

prior to the passage of this ordinance, has secured preliminary 

approval for a subdivision under the provisions of the aforeeai 

subdivision ordinance, and "!ho has complied at the t:!.me of the 

applic:atio11 for a special uoe permit, and coi&tinuea to comply 

in the future with all relevant time limits prescribed by the 

Greene county Subdivision Ordinance, shall be entitled, if .the 

passage of this ordinance bas worked a financial hardship.on 

him, to a rebuttable presumption in favor of the granting of 

such a special use permit for the said subdivision as ·prelimin-

arily approved under the provisions of t.ha subdivi.aion ordinanc • 

Evidence necessary to rebut this presumption shall be based upo 

the--11tandarda set forth in §5.2-1 b. and §5.2-2 (a,b,c). Your 

2 

Honor. as I understand t~at, that put this case entirely impose bl 
hardship. • .w. 

before the Board of Zoning. We are planning t0 show.that such/ 
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have complied in that respect with the sub-division ordin&nce j 

2 and that such hardship had thus been created, that there was 

3 fit&ancial hardship, and once we •ve proved that we were ahead 

4 • as a matter of law. • .. • • • - ill • And then ' . . . . . 
5 thore would have to be evidence which would came on to rebut 

6 I t4t preswnption. The County did present evidence to rebut 

7 
th•t zoning .below and so.ma of the things that came up in the 

8 
rec;:ord and the minutes are very interestin9 in that regard .. 

9 
If'I can cane back to the minutes that I had here ••••••• You note I 

I 

10 
that in this certiorari proceeding, we take the position that 

11 

Another 

ev~ence waa considered below which ought not to have been con-

12 I •J.c!erad. One of those things was that plan, as a plan. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

I 
thing that was considered below was a conaide~able amount of 

pul';lic opinion - a certair• amount of public opinion with reapect 
I 

to .what woulcl happen in the County. And it is very il1teresting · 

thJt we find this statement made by the Chairman of the Board 

at ,the time - I'm using this opening statement to get some things 

in, I hope the court will bear with me - things which are in 

the! record already, to draw them to the Court's attential. 

Tho Chairman of the Boa.rd, Mr. Ronald Lamm, referred to a state• 

mant by Judge Berry at the time the Board was installed, which 

advised them that if the citizens of the County wanted an applica 
i 
I 

tion approved it should be approved, but if the citizena of the 

Cou~ty wanted - objecte<l to an application it should be denied. 
I ~ I He .felt the citizens had expressed £\ atrong .. ~i:.t..lon.a__Tbe __ zwx.t_j _______ _ 
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1 paragraph says, the Board on the above motion - which will be 

2 the one I• 11 came to in a minute, was unanimous. The motion was 

3 this, motion by Elli• Durrer, that the application be denied 

4 on the grounds that no hardship financially baa been proven. 

s and th.a plan is not carr.parative with the proposed comprehensive 

6 plan of Greene county. NoW, to try to make it clear· what I •m 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

driving at here, it seema to ma that we ahowed hardship in this 

caae and the burden was on the other aide to show by proper 

evidence that we are not entitled to thia permit. Now the prope 

evidence would not include the c:anprehenaive plan because 

it wasn't a comprehensive plan at the time. And of course the 

queation whether it waa financial hardship, we take the position 

that the Board below ruled improperly and simply their decision 

waa not baaed on the evidence that had been heard. one of the 

thing• for instance which cam up in the Board below was aometh 

like this ••••• Mr. Macthewa, how much did you pay for this 

property? Don't you think ita improved in value since that 

tim? Oh yea, I think it'• worth more than that now. Well, if 

22 

19 
that•a the case, then you could mor9 than recOY'er on your propert , 

20 
could yCN not, the money you've expended purauant to getting 

21 
this preliminary plat and a plat after that - the sub-division 

22 
ordinance7 Well, yea, perhapa he could cover that as to the co• • 

23 t the answer ia I think it ia a legal matter if he makes a 1089 , 

24 
it da.•n't have to be mt .loss on this point. It doesn't 

25 
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2 orl not. • • .. •. . . . . . .. • •. o • • · • • • • • • Basically we propose 

3 to proceed in the following manner.. We propose to chew the 

4 J Cobrt that Hr., Mat.thews did comply wi.th the sub-division ordina 

s I Thlt he did expend money on that point, that he had to· expend 

moley in order to comply with t:.he eiub-divit:$ion ordinance.. That 
I 

6 

~the time he got through complying wit,h the sub-divi&ion ordin 7 

8 

9 

t . county came along - before .H .. nnd passed this ordinance. 

TJy recognize in that ordina.n~e that people in 11.z. Matthews• 

10 . JJ.tion were sutJject to hardship, and indeed Mr. Matthews 
I and 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

suffered a hct.rd&hip,/ tha fact that he might be able to recoup 

hj loss in terris of shear dollars does not chan~ie that effect. 
I 

imfl.~tant ... my point... So that he cones along this afternoon 

an~ says, Your Honor, we •ve sot a ha:t:dship in this situation and 

the· burden ................. ., .. because ·of that prestunption •••••• 

the county is bound by its own law, because of that presumption 

they put in there, we can sit down after we· prove that we 

hav a hardshit> and the burden is on the County to cone back at 

us Lith enough evidence to Ghow that that was not the case. 

I COUR'l'a As I understand it, Mr. Parker, this was 

a ~eliminary sub-division plat? 

PARI<li::R; Yes, which was approved by the County, and 

24 this is 

25 thal is 

precisely What this ordinance relates to. It says that 

1------- __ __L_ 
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i Any sub-divider, who in good faith and prior to the passage 

2 of this ordinance, baa aecured preliminary approval for a 

3 sub-division under t.he provisions of the aforeaaid sub-division 

4 <.ardinance, and who has •••• and so forth and so on •••• shall bl 

5 entitlAad to a rebuttable presumption in favor of the granting 

6 of such apecial use permit ••••• that•e the way they proceeded 
~ 

7 below ••• that's the way we pl:opose to proceed here. 

8 COUR'l't BUt you are talking about a special use 

9 permit for an entire sub-division? 

10 PARJ(ER1 Yes sir·, because under thtl terms of the 

11 zoning ordinance actually that is correct, but•in terms of th• 

12 entire sub-division - but What I'm ••• what we've asked for 

13 is a spacial use permit as follC'\'s - I think this is under 
- . 

14 the petition for appeal - lot size, less than 2 acres, and 

15 requires special use permits for two lots to be used for 

16 apartments and two lots designated far commercial use. 'l'Wo lots 

17 for commercial use and two lots for apartmnte and allowing 

18 lot size of leas than two acres for dwellinga, one family dwell 

19 How, there• a no way under the ordinance - as the ordinance is 

20 fram•d• none of these us•• can be done any place in Greene 

21 without having a ep c:ial use permit. There muat be a special 

22 uae permit for ••ch one of thoee. on all of these because he 

23 prel.lalaary approval of hie plat, ·he was entitlad to ::~buttabl.e 

24 preawaption, a procedure ~nown as rebuttable presumpticn. 'l'he 

25 •• preawnption he baa in thia court.!. Th•. reason I point this 
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l I is: t.hiE - that the pr·~e:u.mption of regularity affecting thee 

2 a'.:'lininistrc:t ive proceedfrggs of t..he law, the\ t presumption of 

3 .regulo:tr:ity iu rea.!lr i.r• two partr:. The regular.tty as to the 

4 adjudication of factB and regi.:darity as t.o th£: l.aw, and with 
I , 

5 l'··ebpiict to the law, this Court rnust m«kf.: the decisi<>n wh:i.ch 

6 f>hovld have r...een made at law. and .i . .f e•.7 idence waa conr,idered -

7 wh;i.ch we sa.r it was - which should nc>t have been cons ider~n be l 
I 

8 1 anu decisio!"~ .mada on the basis of either that comprehens !ve 

9 plan or what Lh1.~ ::::i.tizens 0€ this county want!.9d wit:h respect 

10 

11 

to judicial 

th~s Cow;·t 

- in a judicial proceeding ... th~n it' r:; clear to 

that the Board be] .. O'\,,. did not approve r>roper, did not 
I 

12 I us~ z'roper legal stand<1rds.. That• e item number 1. .rtcm number 

13 

14 

15 

16 

17 

18 

19 

2 pn the facts is that alth.-. .mgJi. there was a presumptlon that the 

Board below pror~rly resolved the evidence, the facts, there ia 

in this case afF>ther presumption which the law itself gives to 

usl - Greene county itself ~'las given to us, and applies only to 

tJia <me realm, which allows us to get preswnption on those 
I 
I 

facts. It seems to me that the presumption is going to kind of 
I 

I 
ba1lance one another - there is going to be very much the questio 

I 

, 

20 

21 

22 

of what the Coll.rt hears this afternoon with respect to the I 

ev

0

idence. I think when the court has heard that evidence it wil, 
conclude that .Mr. Matthews is entitled to the presumption and · 

I 
that the county has not fulfilled its burden when wei<J'-"ed 23 in the 

24 lJ.ght of what it can properly consider ••••• the facts that it can 

25 properly consider. The county has not fulfilled 1ts burden~ sh 
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2 

l that this special use permit ought not to be issued. 

2 COURTa All right, Mr. Slaughter. 

3 SIJ\UGHTER: If it please the Court, as we've already 

4 stated and as we reviewed with the Court, this matter comee: as 

s an appeal but with a right in the Court ... in the sole discretion 

6 of the court to admit additional evidence. NOw as I· understand 

7 it, first, Mr. Parker has conceded and it.is the law without 

8 question, that thel'.'e is presumption in favor of the propriety 

9 of the city - the administ1:ative body below, in this case the 

10 Board of Zoning Appeals. However, Mr. Parke~ is interested in 

11 introducing evidence which would at this time be - at least in 

12 his mind, raise the preswuption that• s mentioned ln 5 .3-lD of the 

13 Greene County Zoning ordinance. But the rea6on - the critical 

14 part of that - it's hard to kn~· exactly where to start, because 

15 it is all in OLle sentence. If the Court will look than on the 

16 page where 5.3-lD starts ••••• any subdividor as defined in the 
I prlio 17 subdivision ordinance of Greene county, who in good faith, and 

18 to the passage of this ordinance, has secured pr«tliminary 

19 approval far a subdivision under the provisions of the aforesaid 

20 subdivision ordinance, and ••••• I'll stop right there and say 

21 that we will concede and it may save a little time, that that 

22 was done by Mr. Matthews. Actuall," Hr. Michie made that 

~·as reflected in the minutes ••••• and who has CC)[nplied at the t 

24 of application far a special use permit, and continues to comply 

25 in the future with all relevant time limits prescribed by the 
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l · \ Greene Coun~y Subdi\'L- ion O:cdinance ~.~ •• .:inc: '"(:: are willi.J11; 1.:c1 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

pa~;;;agt::t of this ordinance has wo.ckt:d <.i financial h~rdsnip 
I 

oni 
I 
him, to a rebu\:bv .. le preswnption i.n favur of the gr,ln.ting of I 

such " spec.Lal use permit far the s.>.id sr;.bd.vision ~s preli:ninar,ly 

a?p:coved under the provisions of tr•e eu~~iv.i.sic•l :>rdinance. 

vet;y crucial t.:hing l1ere, and tmlL .i.s tnat b·1is _preswnption 
I 

wa$ specificall.t reje.::tad 'iJj the B;.~d of Zoning i\ppeals. Ill 
I 

otl~r wol."ds a f>OJ.'t.Lon of tJae mot.4on, t~10 motion was i..u two 

parts, or a~ le<ist. the '.:f'~ounds tor ~he motion we.t·e r~cite<l in 

I two part . .s. One, tria i; no v ictue had been saown. NO'w there• s 

a lesumption in favor of that finding 1.>y the noard of Zoning 

Appeals, and now .Ml:. Parker is caning in and a~parantly presumes 

Qt" 'intends to introduce eviJcance to try to convince the Court, 
I 
I 

as 1he was unsuccessful before the aoard, that the presumption 
I 

has been raised. It would he our position if the court please, 

that that .::natte1: has already .iJeen determined. I realize it's 

difficult for the Court to decide in proceedings such as this, 

as to what is evidence that it should admit and what is evidence 

tha;t it should uot, but we would object to any evidence on that 

point. Because the finding haa l:>een made by the Board of Zoning 

24 Ap~als. 
25 

that even 
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hardship, that once he has int.coduced it that we have the burden 

2 of going forwax:·d. There is no hardship found in the law books, 

3 there ls no burden on the Board of zoning Appeals tu go forward. 

4 And actually this particular burden O.r this particular presum.p-

5 tion only comas into play if there was a financial hardship. 

6 COURT: Are you saying that that ·point never havin9 

7 been br0tight into pl,ay did not trigger the rest of the ••• 

8 SIAUGHTUR1 . Presumption .... 

9 

10 

11 

12 

13 

14 

COURT: •• p1.·eswnption. 

SIAWl!'l'l::R1 That• s correc_t; •r 

COUR'l'; Well, did th.e · B.oard in effect deal with it 
;:-·· 

~- .... ~ .. ·.·:.· .. :/···--
at that level or did .it go ~~~.::that. point and henr evi<lence 

with regard to the •• ·~ 

SLAUGHTER: The Board heard evidence generally, sir. 

15 It did not tak• up the evidence in a l, 2, 3 order. · All the 

16 11v idence came in ... I think the minutes will reflect, but w.btin 

17 it got to the ••• 

18 COUI~Ta well, did it enter up as part of its findings 

19 it did not find. financial hardship proven? 

20 SIAUGHTER1 Yes sir, that's correct .. 

21 COURT a I aee • •• 

22 PARKSRa on the conclusion, Your Honor •••• 

23 COURTa Where is that, is th.at in the record? 

24 SI.AOOHTBR a It's in tho minutes, • ir, and it • s a 

25 motion made by Mr. Durrer, that the applic~.~ion. be denied on the 
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that no hardship financ ia 1 case ha o hee n rrove n. I grounds 
I 

2 

3 

I 
I 

COURT: Which page are you rf!ferring ••• 

SLl\UGH'l'ER~ This is the last page of the minutes of 

4 the Board of Zoning Appeals ••••• 

5 COURT: Let me see if I cah find it,. ••••• ~ .All right, 

6 ! hnve it, 90 ahead. 
' All right,.,. •• go ahead, Mr. Slaughtero 

7 Sli~UGHTER: All ::ight, sir. We are in response to 

8 t.he Court• s quention:i taking th•:; posit ion that ttiat has been 

9 dealt with below. Now the Court will not.ice that even if 

10 

11 

hardship was shown and .raised the re'b\.1ttal of presumption, 

after which evidence may be presented to overc~""M! the pre~umpt.ioi. 
i 
I 

. 13 

The~e was considerable evidence - the Cow:t w.ill not!! - in th~ 

minutes, indicating why or the various other grounds this i?filrmit I 
14 special use permit should he issued. I th.ink it's clear that 

12 

15 even if - on the record before the court, the recar.d already 

16 her$, that even if the Court should find that there were a hard-
1 
i 

17 ship and that would 90 into the definition of hardship, which 

18 I'll take up at the end - even if there were no - were hardship 

19 pro"Ven, there was mor:e than ample evidence for the Board •s finding. 

20 The record is here as the Court sees, and with the exception of 

21 the question of definition of hardship, we find it difficult to 

22 see what additional evidence there can be introduced that would 

23 not unfairly turn this into a ha;\ring based on evidenc~ that the 

24 Board never had before them. Of course Mr. Parker and Mr. 

25 
Matthews had their haaring before the Board and had their right to· 
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1 introduce whatever evidence they saw fit. Mr. Parker apparently 

2 takes the position of hardship, that any expenditure constitutes 

3 a hardship. We submit that that is not the law,, that hardship 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

9oin9 back to the section of the ordinance which basically 

repeats the section of the statute •••... s.2-1 ••••••• it says that 

evidence to rebut the presumption ahould be in accordance with 

these provisions •••• to authorize •••eand this pe.rticula~ section 

is dealing with variar1ces, but it applies by that reference • 

• • • • That the Bocu:d of Zoning Appeals has a right to authorize 

upon appeal in specific cases such variance. fr an the terms 

of the ordinances as will not be contrary to the public interest, 

when, owing to special ca:lditions, a literal enforcement. of the 

provisions will result in unnecessary hardshipr provided that t 

spirit of the ordinance shall be observed and substantial justice 

done, as followsa •••••••• and then it goes in redlly t\) 

t.hat apply to zoning with variauce. But unfortunately again 1 

shall have to read most of that in order to give sense to what 

canes at the end. Provided that the spirit of the ordinance 

shall be observed and substantial justice done, as followsa 

When a property owner can show that his property was aequired in 

good faith and where by reaeon of the exceptional narrowness, 

shallowness, size, or shape of a specific piece of property at 

23 
· the time of the e ffeotive date of the ordinance, or where by rea 

24 of exeeptional topographi~ conditions or other •xtraordinary sit 

25 
tion or condition of such piece of or of the use or 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 

30 



App. 71 
31 

f-------+1-----, -----·--------------·----------·----·--·-·----------·-!---·--

l d~velopment of property i.riunediately adjacent thereto, 

2 the strict application of the terms 0£ the ordi.n~uce wvuld 

3 effectively prohibit or un.reasonab.:y 1·estr ict the use of the 

4 property or whore the iloard is satisfied, upon the evidence 

5 h.aprd by it, (;.hat the g:i:anting of such vc:.riance will cllleviate 

11 1 'I t \ .. h '" h. h' ' . . . a p ear y ·~·emona ra.o ... e a.rus ip approac .Lny cr.:m1.Lscatiu1. c1s 

d .1 . ' 1 ~ - . . . 'l i13ti.nguis ·•ou :tram a spt;:cJ.aJ. ~;;;: ivi ege 01: couve.nieuce sought by 
I 

6 

7 

8 the applicant, provided that all variances sh~ll be in harmony 

9 with the interided Si'ix·it and purpose of the ordinance •••••• them 

10 , thcit last portion upon which \:.he cow: t or Board can decide the 

11 ha+dship question, is the section 5 .2 ... 2, just below. 1:-..fo 

12 such variance k..hall be authtll'.·ized l.Jy the Boa1d unles~ it finds' 

13 a. That the strict application of the ordinance woulo produce 

14 undue hardship. b.. -i•hat such harc'!Ghip is not sha:.:-ed generally 

15 by othel: prope.L'tit:s i.'1 u~e saine zonirag district anu the sama 

16 vicinity ••• and c. That the authorization of such variance will 

17 nott be of substantial detriment to adjacent property and that the 

18 cha;racter of the district will not be changed by the granting 
I 

19 I , 
of the variance. And so as the court can see, hardship is - to 

20 shdw hardship means to show far. far more than some expenditure,. 

21 eve;n perhaps a considerable expenditure. which I think the court 

22 will see was not in re iation to the size of the overal+ sub
showing 

23 division. Then the very heavy burden of/hardship - the Board 

24 cle*1rly found that ther~ was no hardship, and all of that has 

25 resulted completely in the i:ecord of the Board. And thus the only · 
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1 presumption that we see if the Court plea.se, i.s that the Board 

2 of Zoning Appeals made proper findings, acted properly, consider-

3 ed the evi.dence before it. And it •s our position that we really 

4 find it difficult to see whert~ additional evidence would be of 

s value other than simply to rcpea.t that before the Board. 

6 COURT: Now Ml~¥ Slaughte:r: what occurred between the 

7 i;areliminary ~lat and the action taken by the Boa.~d of zoning 

a Appeals, why was the 'f.i.na l. plat not approved? What. occurred to 

9 change the criteria,. anythi.ng? 

10 SLAUGHTER: Well: may lt please the Court, Mr. Dickey 

11 can perhaps speak to this better -,:han I or either correct what I 

12 say if I don't ~tate it exactly correctly, but the preliminary 

13 plat was filed right at the end of February of 1974. The inter 

14 zoning ordinance was passed on March2 after a good deal of 

15 preliminary publicity, and at that time - with the ~eliminary 

16 zoning ordinance in ttffect, Mr. Morris, who is the subdivision 

17 adminiatra tor as we 11 as the zoning administrator, could not 

18 properly, under the zoning ordinance approve the subdivision, 

19 

20 

because the ordinance provides for two acre residential lots... I 

COURT: What you are saying - at the time the preliminairy 

21 plat was approved, there was no zoning ordinance? 

22 SI.AUG'fl'l'ER1 No zoning ordinance. 

23 COURT1 But when the fiJ\al plat was tenderec .. there 

24 had been adopted a zoning ordinance? 

25 SLAOOHTERs Yee ••• ______ ...u._ ________________________ , _____________ ___. 
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COURT a That answers the question •••• I'nl trying to 
I 

l 

2 get. the sequence he.t·e. 

3 SLhUGfi'l'ER1 .7.\ll right, Hr. Dickey may havt:i additional 

4 po:.i.nts ••• 

5 CC.HJl~T: All ;r:i.9ht:, sir. 

6 DICKEY: very hr iefl;.·, Your Honor, ~me poir:t ~lr .. 

7 Palrker £itat~d L.1.adve;rtently ic.: incorrect in hie opening statement. 

s In fact Mr. Bennett: Matthews is not the only pe.A:',GC>n ·who came 

9 Wlder this provision c;f the ordinance. '!'here were four others, 

10 some made it, some didn't. I juat wanted to add that.. I'm 

11 su...-e that Mr. Parker clidn 't mean to misstate it.. 

12 COURT; All right. Now, I have copies of those minutes, 

13 ma)'be the minutes are comprehensive and complete and maybe there 

14 are a1:eas in which they ure silent .... Mr. Parker? 

15 PAIU<AR: I would suggest that t~'lere are so.m0 areas 

16 th!lt the minutes ai·e rn01·e complete than others and we would tak• 
' 

17 t1"t position that they are a little more complete on the other 

18 si~ than they are on our side. 

19 COURT: Well, if you feel that there'• something there / 

20 that should have been in the minutes and was introduced, it would 

21 ae•m to me to be appropriate to get it back into evidence. 

22 PARXERa Tharik you sir, for that purpose I would call 
! 

23 Mr, • .Matthews. 

24 COURTS All right, sir. Mr. Slaughter? 

25 StAUGHTBR a May it please the court, Your Honor, may I 
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l mention two things that 

2 court hasn't had an opportunity to read the minutes, and it 

3 would like to take an opportunity to do so, that might give you 

4 a somewhat clearer picture of what they entail ••• 

5 COURTs Well, I'd rather not delay too long, let nt 

6 take just a mar.ent to find those and mark them in the file, be-

7 cause there are a nwnber of other exhibits. How many pages of 

a minutes are there? 

9 SLAUGHTERs Well, one thing I will call to the Court •a 

10 attention, because it can bit confusing. Next to the last docu-

11 ment, the next t:.:> the last document, minutes of the planning 

12 commission, which also has to pass under this - under the 

13 zoning ordinance ••••• the last is the minutes of the zoning 

14 appeals • • • 

15 COURT~ All right. Let me take just a few moments to 

16 review this briefly, .Mr. Parker, before you proceed with your 

17 questioning - it might save some time in my ruling. as to what 

18 should be covered and what's already been covered. 

19 SI/\UGH'l'ER1 As a further matter, .as we have indicated 

20 in our opening statement, we object generally to the further 

21 introduction of evidence in the areas dealt with before the Board 

22 of Zoning Appeals. And thus while I admit it's a little unortho!e»1 

23 to make objection before even the firat question, it m~ght_eave 

24 time if we could have it \ll\derstood that we would have a continue'~ 

25 objection to evidence related to matters presented befo.re the Boa;~d. 
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1 COURT1 I understand - the objection is noted and 

2 for the time being the Court will overrule it, but subject to 

3 '~'18 Court• s own restrictions o:n anything that its repetitive• 

4 and of course anything that would be inappropriate .to be canaide -

5 ed at this t.Une that waa or was not considex·ed by the Board of 

6 Zoning Appeals. It.'s understood Mr • .Parker that you propose 

7 t\) get into areas in which the minutes are somewhat silent or 

8 at least less than complete:? 

9 l?ARKERi Yea. sir. I think. we have the transcript and 

10 it will only be matters which the Court in its discretion ••• 

11 COURT: All right •••• 90 ahead, sir. 

12 

13 BENNE'l":C 'l'. ~'l".l'HEWS, having been duly sworn, testified 

14 
. 

as follows& 

15 

16 DIRECT EXAMINA'l' ION 

17 BY: Mr. Parker 

18 Q May l refer the Court to the page ••••• like this ••• 

19 Would you give us your nanwt and address pleaae s.ir? 

20 A My na1ne is Bennett Matthews and my address is 

21 Cl.ilpeper, Virginia. 

22 Q And you own lll acres near Ruckeraville that you 

23 propose to develop? 

24 A Yea sir, that's correct. 

25 Q And you are the gentleman who ha8 applied for the 
LANE'S COURT .REPORTERS 

COURT SQUARE 

CHARLOTTESVILLE, VA. 



App.76 

.Matthews - Direct 

1 special use permit in this case? 

2 A Yes. 

3 Q You are, okay. Now, Mr. Matthews, I Rhow you 

4 a copy of what I just referred to before the Court which is 

5 in .the record in this case, ~10 you recognize that sir? 

6 A ~s sir. 

7 Q Do you have another copy of that? 

8 A I have a copy. 

9 Q What is that? 

10 A That is a listing of cr..ronological events relative 

11 to· the expenses und &eve lopment that took place on this pa?:'tic.ulalr 

12 tract of land. 

13 Q Have I asked you to go back over the various and 

14 sundry events in the County here in a-rather terse form and tell 

15 us- and to recount in your <Mn mind the question of the chronolog1Y 

16 of these events and precisely what led up to each event and 

17 when expenditures occurred and things of this matter1 in your 

18 own mind, sir, did I ask you to ao that? Have I asked you to 

19 check into the precise detail ••• ~ 

20 A 'Yes you have. 

21 Q And ·the facts appearing on this sheet? 

22 A Yes sir. 

23 Q Would you please tell us how it was that_y:>u came 

24 acquire this property and wha~ it was that you did to prepare 

25 it for the developnent that you propose? 
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purchased on Septembar1 
l A All right, this property was 

. . ·. 

2 15, 1971. And after much consideration o:f the potent~al 

3 develoEWent. featw.·es, and characteristics of the property and 

4 itjl lochtion ••• 

5 

6 

7 

cohs idered? ; 

I 
I 

~ihat were some of those chai·acteristics that you 

It was located on the Rapidan Service Water line 

8 or at the time the wat.er line wus being constructed. It's 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

l~ated on Route 33, which is a traffic corridor going into 

Ro~te 29, which is a major north-south traffic corridor. And 

Rucikersville being u. business district, certainly it seemed that I 

thts piece of property had potential of being a residential . I . . 

deve lopruent. 

Q How far is it from RUCheX'SVille? 

A A~proxilllately maybe a quarter of a mile. 

Q All right, sir. 

A Not over a half a mile. 

Q Were there any other - were there any other reaaou 
19 

that you concluded that this would be an appropriate site for 
20 

dew lop.ment? 

21 
A Well, there wa• an existing subdivision along the 

22 
n01d:hern - or northwestern boundary of this particular tract of 

23 
land that had residential units already being constructed and 

24 
under construe tion and ••• 

25 
Q Which side is 
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Matthew• - Direct 

l ••••• I think you are going to object - was that on the 

2 Stanardsville side of the subdivision that you proposed? 

3 A Yes it is. 

4 Q Ia it directly ajjacent to the subdivision? 

5 A Yes it is, it borders along one entire border of 

6 my property. 

7 Q Well, alter you put these things in lnind, you 

8 decided I take .it to develop this property, what did you do 

9 along.thoae lines? 

10 A Well, nothin9 was done in the way of developnent 

11 until October 30, 1973. At that time I employed Ross and France 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

to canduct a - complete a topographic survey of the ~roperty and 

to prepar~ the topographic map. 

Q Let me ask you, when this property was originally 

purchased did you get . - who had title to it? 

A It was purchased by Daniel Parns Inc. and on March 

6, - excuse me, on March 6, 1973, I acquired all the stock of 

Daniel Farms, Inc •• 

Q And you aubsequently did what with that corporation? 

A All right, that corporatior, was liquidated. 

Q You mean dissolved? 

22 A Di•&ol'VCd and-on January 22, 1974 and the tranefer 

23 of this particular piece of property came to ._ • since I waa the 

24 sole stockholder in that corporation at that time. 

25 
Q All right. sir. new would vou plaaae tell us about 
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Matthews - D~ect 

1 thes~ oxpenc1itu:-es that you incurred, what you did along the 

' 
2 liqes of developing this property,. what you incurred and so on? 

3 A All right. I believe the next expenditure was on 

4 liovember 1, 1973, appraisal fees and legal expense of $393.25 
1. 
I 

5 wt-e paid re:-;.ative to the transfer from Daniel Farms Corparaticn 

6 to myself. Thtt:n on November ••• 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I 

I 
1913? 

I 
I . 

you alr(:!ady mention another one for October 30, 

CCUR'l': Iltii 's tuentioned that ••• topographic B\lrvey. 

~ Yes c;ir. 

~ Yes, I did mention that before. 

Q How much money was involved - were you obligated 

in !that connection? 
I 

:~ ~3,soo.oo. 

Q All ri1Jht, sir. l-Jow then you've told us &.bOut 

Ho'¥'embar 1, what did you <.!ontinue to obligate? 
I 

A All right, on November 19, 1973, :OWight L. Kaster, 

oanpleted conducting a soils analysis and prepaxatian of soils 

maPj- for the proposed subdivision ancl was paid $1,265.30. 

Q All right, sir, go ahead. 

A All right, then october 23, 1973, preparation of 
I 

a P,reliminary subdivision plat was completed and dated by Roas 
I • • ~' • 

and France Limited, at a cost of $1,500.00, which was paid on 
I . . 

24 December 19, 1973. And I beli.eve Ross and France were ccmtacted 

39 

25 can.tracted, excuse me, to prepare this prel~~::::::;:.:ac.::r:....o..__i;;;_:l=ac.:..;t=--=s==-ome==-t-=-~im•~------
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MattheWe - Diftct 

1 around September of 1973. 

2 Q · All right, ·go ahead. 

3 A On February 4, 1974, the preliminary plat was sub-

4 mitted to the Grettne county Administrator and fees of $274.00 

5 ware paid. 

6 Q Okay, now how ntuch had you spent up to that point? 

7 COURT 1 You don• t need to add them up, Mr. Parke~ 

8 unless he'i' got some 11aw itam ••• 

9 A I have them right here. 

10 COURT a No use to go into any ar itnmtic •••• 90 ahead 
.. 

11 with the evidence. You all can cover that in summation. 

12 iJ All riyht. All right, subsequent to that time 

13 let me as!it you ~his, were you aware - when did you receive 

14 preliminary approval of this plat? 

15 A I '1a not exactly certain, I have here February 28, 

16 it may have been February 26. · 

17 Q All right, sir. 

18 A That Julius Morris approved the preliminary plat. 

19 Q February 26 or 28, 1974? 

20 A Give or take a day or two. 

21 Q Were you aware of the fact that the subdivision or-

22 dinance •• amended iil Hction 5-6, said that you had not more tha 

23 eix months after getting the preliminary approval of the plat, to 

24 file with the agency a final subdivisiun plat in accordance with 

25 the ordinance? 
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Matti.we - Direct 

A Yeti sir, I afo familiar with tlu~t. 

Q l~aw Whitt was the ef!ect if you- did not do that? 

'l'hen you:.r pi·e liminary plat would revert. it would 

4 b6 of no benefit. 

5 \..: ~ll. righ·1;;, s.L:, and so what did you do, based on 

6 the fact that you had al.x:eaJ.y spent - I cvunted up ~G, 932 .oo by 
I 

7 this point, wha~ di\J :r·ou do '41:ter the tiwe the ••• after the 28th 

8 ot· February with 1·edJ:>ect t.o gattiii<J - heading on to a final 

9 ii>iat? 
I 

10 A .i=i.cting ln 9oocl faith on the approval of the pre-

11 liminary plat, I empl<.1yec~ Koss and ?ranee to produce a final 

12 plat witbin L'le prescribed six months timG. I waa told ·by Jim 

13 Harris that the estimated cost of this fL."'lal plat would run 

.14 from 10 to 25 thousand dolllU:'s. 

15 Q All right, slr, what a lse did you do? 

16 A I con1;acleJ aaluwin and G:re99 Engineers to conduct 

17 I . 
a.feasibility aiUllysis.and design a sanitary treatment sewage 

18 I 
facility, and I was told that the estiJnated engineeriixJ cost 

19 f~ this t.u:1atment facilitl' would be approximately 25 thousand 

20 dollars. 
,; 

21 I 
Q All right, sir. 

22 A And I also ~mployed Tayloe Murphy Institute to 

23 conduct an impact, growth, feasibility analysis related to this 

24 development. and the surrounding community. The estimated coat 

25 for that was $1,aso.oo. 
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~ MattMwa • Direct 

1 Q All right, sir. 

2 COORT1 r.t • interrupt right there now. Mr. Hatthew1 

3 what was the neceas.ity. for that, as far as any reqtJirement of 

4 the subdivision ordinance? To have a feasibility study? 

s A Well, it has been our experience in a subdiviaicn 

6 of thi• eize that we should know the potential impact of 

7 not only this county but aurrounding communities as we 11 as 

a far as deve lopnent bu.ild-out time, as far aa the pote11tial 

9 growth pattern and population growth pattern. 

10 COURT; What I was gettins at, that waan•t any of 

11 the· prerequisites that would be needed to get your final plat 

12 through? 

13 A It's not a requirement of the county as far as the 

14 plat ia concerned, no air. 

15 COURT I Go ahead, • ir. 

16 Q Is there anything else that yor.i did do in connac-

17. tion with the plat? Getting the final plat approved? 

18 A on .JUna 13, 1974, Baldwin and Gregg was 

19 paid $1,013. 36 for consultant fees for con•ultations with the 

20 '\lrginia Bureau of sanitary Engineering, related to the design of 

21 the sewage treatment facility. And I · wa1r told that the total 

22 coat of thi• aewaga treatment facility would b9 $468,0oo.oo, all 

23 . of whicb I intended ·to aha.re the responsibility for •••• at no 

24 coat to.the county or wha~ver. 

25 Q All right, go ahead. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A Then on At~gust i.o, l974f Ross and France was paid 

$10,000.00 for the prepnration of a final subdivision plat • 

AJd cm the . same dilt<> , miFce. l lane .,.;a expe n.:e , 1E: "" l ""I"' nse , I . . ·" . . . ;;I •. 

ajvisor and consultant fees and tr~vel. expenses .relevant to the 

a!iove itemf.'., that I haV(; juF't ooen thz·ougt .i.n the f.':mount of . I . 
$ 985 • 00 WC1 .~.: pa .id., 

t.o the 9ett,ing of thiti permtt, v.ny litigation .i.n.volved in this 

lmit, that ·~·oo. are t.alkin<J about - that we are here today ••• 

1\ Ho slr. 

A On October 20., 1974 a bill w2:~ received frcm 

Baldwin and Gregg- for engineering aervicea iendered tt.rough 

sebt:eirJ:Jer lB, 1974, in U1e am~1.mt of $2,Boo.oo~ That has not 

be~n paid cUJ of this dr:te. 

'A I owe the money. 

Q What was that f.ol.'? 

A That was :C-urther design work v.nd consultations with 

th• Vir!;inia Bureau of Engineering. I'm not thoroughly familiar 

1 wi~h all of the aspects - ttis is one reason why the bill has not 

22 been paid. Mr. Jim Hart· is can probably help me on that ••••• 

20 

21 

23 Q 1~11 rig~t. 
•.· 

24 · A ••• particular point .. 

25 
Q Did it ha\te to do with the sewer_?_--'----,.-----1~--
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1 A Had to do with the sewer, right. 

2 Q Is the sewage system oi: at least an indication 

3 of the type of sewage proposed sh~1n on tht.t final plat? 

4 A I'm not aure. · 

5 Q Ia there on the final plat n reference to a sewage 

6 system? 

7 A I thil1k in as much as it states that the subdivlaiOll 

8 will be serviced by a central sewage treatment facility. 

9 Q And ia there a placement., general placement for 

lo that ••• 

11 A Yes, there is an area designated for that particulaz ••• 

12 Q Thank you sir. 

13 COUR'l'a Now Mr. Matthews, let me just interrupt 

14 hrJAfly. With regard to the prelimiri.ary plat and then the final 

15 plat, .What information was given you that you had to conduct any 

16 of these surveys in order to get your final plat or was this 

17 acnething you did because of your desire to plan ahead? 

18 

19 

20 

21 

22 

23 

24 

25 

A No sir. As far as the moneys spent to the Virginia 

Bureau of ••• or .in regards to the Virginia .Bureau of Sanitary 

8n9ineering, this is a nquireaant by the State, that these 

ayetuw be designed and ••• 

COORTa I realize that would be the case •••• 

A Thia was just a step in the phase of deaign work, 

ao that once the final p~t in its final form is nady for appro

val, •11 of these procedures and steps have to be taken into con•~ . 
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11 Mattlww• - J>irect ~r. 
t---------++-------·---------------------···------·---·-·----------------

1 1 · di.i:1eration~ 
I .• · 

2 COURT: I'm asking you why couldn't you have done 

3 this after 3/0U got your fi11al plat approved by the Graene 

4 county Zoning 1'.dmln) gb:"atc.r.. \\l·es it a prerequis:. ite to getting 

s ~·our final plat, anythhl.g other thc:tr. the p1a t ltself'.i' 

6 '"· We: tl, I think the requi1:ement.s of the subclivisian 
I 

7 ordinance ib1e lf reqi;.ires cer.tr. in rrocedu::t-::s as far as ~;_vn:ilabililty 

I 

8 ofi wat.er, ;;.pp.rc.vcd ::;:treet (les.:l..gnn, app.rov~d sewage treatmer1t 

9 designs, or app:i:ove<.l septic tan'ks 41 or whatever the situation 

10 may be. 

i 
I 11 COL"R'l': You f:elt th<.Hl that ym~ noeded th ls lnforma-

12 tion to present at. the tin.ie you souc3ht thf:1' final Hpprovnl of 
I 

13 tht.? plat:" 

14 

15 COv'R'l':. Co ahead then, Hr. Parker. 

16 Q In thir> ;:e·:;·a.t·d., Your Honor, l think it would be 

17 helpful to refer to the ordinance, uection 4.4-1 on sewage 
I 

I 
18 facilities and section 5.8 on conditions. It says condition~ 

19 the plat shalJ not be a.;rprov<~d until the subdividor has complied 
I 

20 with the •Jeneral req•J.ire:aents of tht~ m).nimur.1 standard of design. 

21 in accordance with th is ordinance ....... aJ'\tt'ng other things •. 

22 COURT: Well, that's ·J.~hat I was getting at if he was 

23 r~ ferr ing to tho ordinance ? 

24 Q Yes sir, he is. I'm trying to get the law now, 

25 I hope I'm not •••• 
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COUR.T1 You can get that in later, that's all right -

2 I have enough here not to cut him off, that's what I was getting 

3 at. To let him go aheiAd and put these fi;ures in. 

4 Q Yes sir.· 

5 cotn,Ta We can considar anew ac to whether it was 

6 necessary or ·not. 

7 Q ·And then the orcinance itself in ·1 . • 4-4 provides 

s that there has to be ·a satisfactory .;aystem. Well, dicl you then 

9 submit - did the la£t bill you 1uentioned, was that for $20,800 ••• 

10 involved in the ••••• 

11 A Yes that was the last item. 

12 Q Did you .then sµbnit your plat for approval to the-

13 I guess the aaministrator - County Administrator, und~r the aub-

14 division ordinance? 

15 h Ye• sir we did. 

16 O When was that done? 

17 A I believe that was in August, I'm not certain aa 

18 to what date. 

19 Q Maybe the other 1$ida will sti.r>ulate it. was on Augus 

20 26, 1974. In any event you think it was in August 1974 that you 

21 presented that? 

22 

23. 

24 

25 

A Yes air. 

0 N\111, Your Honor, sanewhere here ••••••• 

A I am certain of one thing it was filed within the 

•ix months. 
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·, ... Matthews - Direct 

l D~CKEY: we'll stipulate the August 26 date. 

• 2 O ·rhe se <lre the plans you file <l .in the final ••••••• 

4 

5 

6 the :i::ecord? 

7 

8 

9 

10 COUH::r, J:..Z ic's it mat.ter of evidem;e, it's already 

12 Q f;·v you havu C411 estimate of th~ \.1Jtal expenuitures 

13 Qtber than t.he plam·,ing and warki119 up ot this development, 

14 in that fi.nci.l l,).l.at - the thinys that were necessary to file the 

15 final plat l,)thei· th~n thtt initial in·~est.ment in the land? 

16 

17 
Q ou,er than the initial invesbnent in the land? 

18 
A Well, I })ave spent to date $20,800.Sl,. plus there •rJt 

19 further oblig~tians that l am obligcitea to pay. 

20 
Q De.) you kr1.CJW how much uf that you will be obligated 

21 to pay at this time? 

22 
A WE:ll, rJot really becaµse I'm not in touch with these 

23 peo,ple. I don't know how much they've done at this point, you 

2
4 

know, I'm F>ure it ce>uld be stopped and could be a shut-off and 

25 
we could say okay, we'll pay you for services rendered to this 
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1 po.int, which coUld well amount to five or six thousand 

2 additional dollars. 

3 Q Answer Mr .. Slaughter•s questions.· 

4 

5 CROSS EXAMIJ:IAT!~1 

6 BY& Mr. Dickey 

7 Q I have. very few questions, M1:. Matthews. On the•e 

s expenditures you actual:ly .acquired title to this land October 

. 9 22, '73 is that correct? At the elate on the deed? 

10. A October.•• 

11 

1.2 A !t could have been. 

13 Q And since that date you've incurred the expenses 

14 of. the topographic survey, appraisal fees, that was just -

15 appraisal fee ii nnd legal ex.(lense was simply tbe transfer tax 

16 and the matters going along with that, am I mistaken on that? 

17 You aRid that was the cost of acquiring the land, getting it in 

18 your own name? And you would have bad this expense whether. you •••• 

19 Mr. Slaughter called my at tent ion to you just nodded to that •••• 

20 A Did you finish your question? 

21 Q Right, I just ask you was the $3,933025 anything 

22 other than the cost of getting the property in your name? 

A No, that's all it was. 

24 Q All right, would this expenditure ha,, ... been incurred . . 

25 whether you were planning to develoo this nroaartv ,..., nnt-? 
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Matthews - croaa. . ~ .... 

A That pa.rticular three hundred dollars was a matter 

2 of· transfer .. 

3 Q And you would have been transferrlng .it into your 

4 name would :you not whether you l.ntended tc1 develop it or not? 

5 1-. Right. 

6 Q All right, the expenditure of $3,500.00 on topo-
I 

7 9rafbic su:r.·vey, I believe you st':ltca befor.e the Planning 

8 conuniss.ton and !iefors the Board of ~~oning P.ppeals - before the 
I 

9 Board of Zoning 11.ppeals that you would have expended this in 

10 any event, if you wera goin~r to develop wi.th thr.: t·wo acre standaxk:I 

11 in the zoning nrtlinance: is t:ha t correct? . 

12 A No s .i.:r.. 

13 (• 
d This would not be an expenditure~ you would otherwis• 

14 have come up with? 
I 

15 A It's - on a subdivision of lot sizes of this size 

16 an~ nature, you have to do a topographic survey, with small lots. 

17 A $it~ plan and drainage plan can later be drafted.from those 

18 pl~ns. 

19 Q Would you have had a topographic sw:vey if y<>u 

20 wete going to develop in two acre lots? Would you have had such 

21 an expenditure and could you use this topographic survey for that 

22 I 
use? 

23 A I think you'd have to do it - yes. 

24 Q It could be used for two acres also? 

25 A Yes. 
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2 

3 

Q Okay. 

February 26, 1973, 

App .. 90 

i.tthew• - Croaa 

Now, your approval 

1974, is it not the 

is in the record as 

case that Mr. Julius 

Morr is cal lea l'Ou up and reminded you of the pending passage of 

4 the ordinance, and ~hat's why you got the amend~d preliminary 

s plat in at that time? 

6 l\. Mr. Morris called me co.nd said that the time waa 

7 fast approaching the six months time. 

s ~ No., I'm talking about the Febx:·uary 26 original-

9 is it not the case that you appli«1d twice - and the first· plan 

10 did not comply with .th.ct pr.:r1isiona of the subdivision ordinance? 

11 You then mod i.Eied your plan and applied again on February 26 for 

12 its approval? 

13 COURT1 You a.re talking about tha preliminary £Jlans? ,, 

14 Q The preliminary plans? 

15 A We 11, in any e'-fent it was approved o.n ••• 

16 Q I •m just asking is it not the .:::ase that Mr. Julius 

17 Morria, a subclivi.sion ordinance agent, called you up and reminded 

18 you. of the fact that the ordinance was being advertised and was 

19 up for consideration on March 2i 

20 A I don't recall that .Mr. Morris said that particular 

21 thing to me. 

22 Q Do you recall that on or before August 26, Mr. 

~ Morr is called you up and remindGtd you that on August ?e,;, that one 

24 day later you would overstep. your six month ti.ma limit? 

25 A Yes sir. 
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Matthews.-.Cross 
1--------1+--+-------------'-----------------------------------+---

1 COUllT: Br. ilatthews, spe'1k up - don't nod your head 

2 because the recording device won't pick th~t up. 

3 1\ I. 'm •.• sorry. 

4 ~ :.11 r i·~iht, na.-.r :::.s it not. .t~loo th<;: case that you . I . 
5 could have appl.i.e<l and we:re so i\dVi•:it!d, .rou could have applied 

I 

6 .:cir yuw: special &ssossments and special u~e perm.it without 

7 
! . ' 

ha:vi.vig 9one to the e;;:pe11!!Je u.~ ~:.:epa.i::ing t.he fi;ial plat fo:c 

8 &~!ni-Ca.t',/ s~..:-..,rage t.t·c~t••i...::llt iaci.:..i;;y <..oosu.ltan·:.: Zee_ or any of the1e 
I 

9 ot:hex: it.ems .i.isted he~·e as havin<1 been incn:n:od after March 2, 
I 

I 
10 of 1974? 

' I 
' 

11 I i~ l o..:>n' t soc haw yu·a (!u'-lld pre1:-:ia:i::·e, a p:i::,elirai41ary 

12 pltm unless you pj;·o~::.;ed thx:ough all the charillc ls. 

13 •..:: l. ain simply askin<J. you is U: not the cas~ and were 

14 you not advised that .rou could apply for your .special exception 

' 
15 and :;;pecial use perl~it with0u\::.,, ... 

i 

16 PJ~IUJ:!P.: :->ardon na, the problen with the quest.ion it 

17 says is it n\Jt the c.:'.se and ·w·erc you 1.ot adv isea. The adv,ic:e 

18 might have bo~n given. and might haw~ been wrong-, we just ch:m • t 

19 - ! K.naw. 
I 

I think he will have t~J ask 01~ ques tio:l at a time. 

20 COU'.H::r; ht•. Dicke}," •••• 

21 ~ I just ask him if he was ac.lv ised ••• ~ .. 

22 COURT i Ye~ sir, :/ou ,n~y split your question up into 

23 two sel.J'lrate purts if you •a like. 

24 

25 

'i.l All right, were ,10U so a_dvised? 

A No sir, I was not advise a. 
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1 COUR'.&.•a By whom NJ:. Dickey are you refe;cring? 

2 Q · By Mr. Juliua .Morr is? · 

3 A No air. 

4 O All riiJht, when did you first bacQllle aware o.f tbe 

5 fact that Greene County was considering a zoning ordinance? 

6 A As. far as the specific date l can• t really aay. 

7 I'm sure it was somB time before the data that our final plat 

8 was aumi tted, ~ut ~ • li. nave t.o say in inost counties w.bere a 

9 county administrator naa accepted a preliminary plat and approvec 

10 it •••• 

11 y l particularly asked •••• 

12 COURT 1 Go ahead and answer the question. You may an.wt r 

13 it. in your way, ana it. may not be responsive. 

14 A It is an accepted docwnent and really the - any cha11ge 

15 of ordinance or anything e liie didn • t bother me in the least. 

16 Q I would move to strike the answer as being non• 

17 reaponsive. 

18 
CO\JaTa I '.111 not sw:e it is non-reaponaive, but it doea11 •t. 

19 anaweJ: entirely the queation. You may proceed to inquire further 

20 
on that point, Mr. Dickey. 

21 
Q Well, then let me ••k you this. 

22 
COUR'l'a I take it that we can atipulate or at lea8~ 

23 
maybe you all can that Mr. Matthews doea operate aa a. ·builder in 

24 
other areas, is t.hat the easel I gather that'• what hia anawer 

25 
1--~~~_:___J~im~IP~l~ie~a~·~·~·~·~~~_;_~~~~~~~--:-~~~~-·-·~~~~~~~~~~~...__~~ 
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S3 

l I 

2 
~Otml': ,.1.nd if that J.S t.h& case •••• 

3 
'' Yea six. 

4 

5 lay for nit:i answer. 

6 
u I nad a couple of otoor .htoi·e spec.ifJ..:: JilO.i.nts, I'd 

7 
like to ge~ ai;. Uo you employ I.{. S. Parrott ao:> an timp.l.oyae of 

8 yours? 

9 
A ~es. 

10 
U J:'or haw long a time have you e.r.1ployeJ i.d.m'? 

11 
a l.':iinc411t J:'ehrua.r.t last year ••• one ye&.r. 

12 
\.f .February l9'i J? 

13 
J\ :::ioon will be one year •••• 

14 
1.4 i'ebruary '74 aml he is a resident of Greene County, 

15 
an<:i did na in.to.c1u you oi t.ht! ima.:>e.ndini;1 ordinance ( 

16 
.i\ Yes he did. 

17 
Q And we.re you aware of that be fo;ce the time you 

18 
hi.x'ed him? 

19 
A I can't say l;llat I was. 

20 
Q What I'm trying to do is just get the date as close 

21 
as we can • I .realize your memor_y isn't per feet •••• mine wouldn • t 

22 
be either. 

23 
A No, its - too many things have taken place. 

24 
COURTa Mr. Matthews as I understand your response, be 0 

25 
cause o~ your exD&r ience in oth•r ar•as .. _ygµ. really weren • t con('!I r·nea 
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1 a.bout the effective date of the zoning ordinance? 

2 A That's correct, Your Honor, in most counties and 

3 moat localities ana we work - or have worked in probably 14 or 

4 15 coW\tie& ·~ilX"ou9hout the Statt~, where these changes have came 

5 about in zoning and 1110 forth, whe:1 a cour~ty had accepted our· 

6 preliminary plat as bein'.J ·an accepted docwl~nt it wa~ submitted 

7 to the county administrator or the zoning t!dmi.1:1is t.ra tor as what• 

8 ever the c~se may be. 

9 COUl1'l'• Wall, h.(M many Qf thoae were you involved in 

10 ill Which there was UO ZOr&ing ordinance in effect. Ol: cah you ma 

11 a distinction such as 'Ulat? 

12 
A lio zoning ordblilnce ( 

13 
COWTa "les. Were you aware that there was no zoning 

14 ordinance on the books in Greene county when you had the prelimi ary 

15 plan approved? 

16 
A Yes sir. 

17 
COUR'l'a Now how uo you re late that to the other areas 

18 
where you've had experience, can you say whather or not those ot r 

19 
areaa baa a si.Jnilar circlhustance? 

20 
A l can't recall a similar circumstance, no sir. 

21 
COURT 1 Now, on the other nand. you say it d idn • t conce 

22 
you because of your experience in other areas that there was a 

23 
change impending? So that even if you had heard about it you 

24 
would likely have ignored it, the effect of it? 

25 
A No 
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1--------- '--~------------------------~------~---. ---·---;--·--. ----- r------1 

l 

2 

3 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

oth~r area~. «:ad whei:e say _~ we 11, we' 11 c;a.:t for example. lot I . - - , 
si~e ha_d !>€en chan~ed from one acre to two a.?~es, the result 

i 
beiing that if Lh~t f;rell.I1\ir.ary plat was fil.c~,cJ wit;h_ the administra• 

I 
to1 it _ WliE .:>;. acce pte<l doctL'ne nt. in its. present fono • You could 

.,;.roceea. 

com-~1.i.'; Well, .::et me stop you jus~, a L!Onent there, and 

CCUl"'.;.'I'; ~-\.~·4d what. area generally have you oper<lted i~? 

cwularland ' . l?r ince EdWai.·c:, Char lot te ••• 

I COUJ~'1'; iiave :iou Of>Grated in .any :·:otu1ty adjacent to 

Gre~ne County prior t_-.:. t.::lis ••. . I 

I Culpeper, Fauquie.:r, Madison, Or<.lnge. aud Grt:ene 

Cou~ty. 

.I 
i 

COUR'l'; All_ right• i.n N~'7, ,did you have anyone 

Grerne County advising you on the status of the ordinancf! as it 
I 

pr~ressed? 

A No 
I 
I COtJRTa 

sir. 

A&&d you say yo~ learned about i·t soml;! time prio~ 

to ~u9ust, but you ~on• t kl1ow ,e.x:actl;,r: when?. 
·. " ~ . . .. . . " . ,. 

j A l don't recall tha exact time, n_o_s_i.r_._---'---------~---
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1 COUI\.':L'I All right, 90 ahead, .Mr. Dickey. 

2 Q . I have only a couple more questions. What was 

3 the purchase o.lZ th.i.t:i lll acre a? 

4 A Du I hiw& to answer that? 

5 CO'UR'l'a Po you objE#ct to it as ileing irrelevant? 

6 

7 COUR'.t' 1 ·1ou must answer the Question then, I-Jr. 

8 Matthews, if your at;torney Joes1.i •t object to it as Laing 

9 irrele.vant. 

10 PARREl~a I Jon't. think it'a .fully .i.rrelevaut •••.•• 

11 I wiah I couJ.cl sa.y it. was •••••• I think the deed &c.tually tellti 

12 any way •••• 

13 :, I •m s·1.u:e it W&li ••••• therE;t • s been a mix up on it 

14 any way. l think it; waa $48,500.00 plus~or except I might. 

15 say, we would ':jive theI.1 a one thoui.:;and dollar «llowance for a 

16 boundary survey. Now, l think that's co.r.rect. :rt•s either 

17 $48,500.00 or ~47,500.00. 

18 Q ;\ll right. 

19 A I did not ••• it Wils bought as I say through the 

20 corporation and ••• 

21 O Now of this topographic sw:vey fee how much of 

22 that waa for the boundary survey? 

23 A None of that. 

24 Q So the bouncla,:-y iiurvey was what brought it up to 
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1 

57 

.. 

I 

1 

2 

3 

4 

5 

6 
... 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Jhe property plus '..::.hu boundury ~urVE'.i'• 

' •\ 

.. ·, .. 

~luestion w.i1~m d;;.d you first . .ratain counsel o:r ·saek legal advice 
I 

.... ~. ">t ., .. h.,, .... ,. ..... ,,,Cj'L.> .i.·1 ·'· .;., '''c:•V""l"'t'l'"·"''lt , ...... ~· ">''~"'Jt" ..... _.'.'!'"' ""!"Waci·CJ.'cally '""Ai& ... w w ,..,.~ .:.)\.W_,w '~.I.~~-\;;;;. v...-4UllW.& V.a.·~~ .. .,-._,.?oiil:.il'l,i;.iw1.wi:r...,. .._ 

Jlati.119 tc; you.; "t'Pl.i.~ado;; """ its atal:u3 with the Green~ 
clw1ty . Boa..: d of ~~v.i.i.ilr3 Ap.1?Z3als? 
I 

"" I 1 m not sw:~ I follow row: quest:. ion, Hr• lJ.ickey. 

"' H!ie.i:1 J4J you first consult a.a atto.r:ney with relatioz:-

sb.ip to yow: af'plic.ati':l'l and ~ther ~· 1oux: .. applicatior"Lfar ·speciaJ 
1. .. . , 

uJe and si:>eciaJ. assesu1ile;:1t with tha •:i.i:.'eene c;,.,.<.:tnty :aoard of I 

I 
zdning App&al and si.mila.1:: p.a.:oble.ms .relat.in9: to ~his zoning 

1. 
orrC:: inance ' ! .. "' 

A :S-irst. .Mr. Parker was e:nplo~d in - when thEJ final 

plllt went bofo.re the pla.14.lil11<; and zo~1ing •• ., .. 

Q Su tha\.. was .after all of the ~xpenrlitures of August 

10, 
z{ , I 1974 and after the October l, 1974:> 

A .'l'hcl t 's ;;: ight • 
i 

23 
Q All ri~ht, and yoa aad already incurred in swn all 

24 
of, theli?e expenses before yu<.'l .retained l•gal ~ before you soug:ht 

i. 

leJa l adv ice 1· 
25 
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1 

2 Q · :rhank you very much. 

3 SlAWli'l'ERa C0\11'1 we just •••• would .YOU indulge ua 

5 \:OUR'r1 Yes sir, you all may cw1fer. 

6 :JICKEYa Hr. Slaughter will continue .from this point. 

7 i~'s probably lots easier than ua whispel;'ing •••• 

8 COUR'I'1 l don't think that can be permitted on c.roe• 

9 examination. Mr. Dickey. · 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DICKS Ya All r igllt. 

COURT 1 H•ever you all arrange it, you can aonfer 

but one or the other will hcive to continue with the cross 

examination. 

DICKtrl!a All right ••••• very good. 

COIS'l'a It•s not .fair to tlle wit1wss. 

DlCKEYa All right. · What is the 1l\agnitude of this 

project as you propoaed it? Thia is in the minutes already 

Your Honor, b\lt be stated 17 a1illion dollar a th.ere, but I• m 

asking if thia ie correct is all I want to do. 

A 17 million dollars, Whicb. is an estimate. 

Q. All right. 

A It could well increase by 12 percent a l"lar with 

this delay. 

~ · I would also .like to know ••• what do you think ••• 

COURT 1 .Does that f' ....,.......... .... .... ---.---~ ..,.,.... ~i .... 1 --~· o1 1 
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Matthews - cro•• 

1 v~lue or are you talJd.ng abov,t total development co•te, make it 

2 a wholeaale cost? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

A 'I'hat • s the total retail value .. 

Q Now, I woulcl also like to ask you what is your 

beat. estimate of the pr ice that you could get for this land 

i~ it were divided up into two acre lots, what price could you 

g~t. for those two ac·i."e lots? 

PAl:U\&.ma ·four Ho.i.1o:r, unless there' a. some foundation 

laid. to the fact. that he can divide it up into two acre lota, 

I don't think the question ••• 
I 

O :lour Honor, the zoning ordinance that• s bofor• the 

12 cow::t shows that two acre lots are allowed. It •s in evidence 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

aJ.i'eady. 

PARXERa It doesn • t shaw soma of these other uses• 

Your Honor. It doesn't ••• 

COURTa I don't know that you've got any particular 

foundation for it, M.r. Dickey. What cloes the proposed layout 

call for,· lots of what aize? 

Q 10,000 square feGt Your Honor. 

COURTc 1\ml you are asking him why they :couldn't 

be quadrupled? 

I 
Q. I'm asking him - in order to esta~liah a hardship 

COtJ'R'l'• Two acres you are saying? · 

Q Two acre• is allowed under the zoninq ordinance for 
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1 residential purposes. I'm asking if he t:!an give us his estimate 

2 of how much those lots wot'.ld eell for apiece today in that 

3 location. 

4 COURT• r.et • s nttack it· a little bit m('.)re specifically, 

5 how many 11'.>ts are there 5.n the presEa.nt pro;?Osed aubdi,•ision? 

6 Q 180 residentJ.al lots. 

7 

8 ·'.2 120 eone r)dd a~:iar.tments. 

9 COURTr Now you are tal1d.ng about units, but now 

10 how about J.ots, h0o1 Jr.any a~rtr.:ient lotR ~re there? 

11 Q No o:~p<trti1'.lent - one apartment lot, You~ Honor. 

12 COl.l'.RT: ~·1h~ t size? 

13 J I <lon't know, it does!''t specLf.y in the t>lat. 

14 COURT: All right. 

15 \l I'm simply askt.n9 hL'll .... 

16 PARl\F.Ra About 2l acres for the apartmf4nt, Your Honor. 

17 COURT: All rJ.ght, now, I th:!.n"< the cr.iestion would be 

18 whether or not - are you t&lking about the entire subdivision 

19 or only that whicll has been .?reviousty destgnated in the 180 

20 residential lots? 

21 Q I 'rn asking him if he were ~o take the entire 111.385 

22 acres divide it up in t·o 2 acre lots, ·What pri<.'!f! he would expect 

~ to be able to sell those two acre lots for on today's ~arkat? 

24 If he knows, we may be wa~tl119 a lot of time •• ~. 

25 COURT& I'm makin'3 an assumption to say it's feaalible, 
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1 but J.t aeema to. me the Court ought to take jurl icial not.lee of 

2 the fact that a two acre lot is saleable, unless there •a som 

3 other physical or· topographic aspect of this that would prevent 

4 it. .Now if tvtr. Matthawr. want to qualify his answer he cert•inly 

s .m,ay do it, hut the objection to the question is overruled and 

6 i;t you can an8\11er it., go ahead, Mr. Matthews. You may qualify 
7 ~"OUT. answer in such way as you wish .. 

8 I :A. ·. I can'i; answe:r. M.''.". DicJ•ey• s questiou because all I 
9 of the cos~ figure.a. Wl'.»~1ld have to be con5idered, as to whether 

10 the cost of a central aewac1e. treatment facility and then 

11 divided by the numb~r r.>f lots .. And really l couldn't see the 

12 J:>9int ••• , 

13 
COUR'l'1 Woll, would it lessen the cost of the sewage 

I 

14 facility if the size of the developnent were restricted to fever I 

15 people? Or :l.A _the size. that you've already been dealinq with 

16 the minimwn size? Could· a smaller plant be feasibly and 

17 economically canatructed? 

18 
I A It would have to be canpleted re-engineered• yes 
I 

19 si:X- .. 

20 
Q Your Ironer, the ••• 

21 
COURT a Go ahead with any quest.iona. • • · , 

22 
. Q .••• the subdivision ordinance givea a 10, 000 square 

23 · foot minimum in· the case where there is a central aewaSsa treatment 
'·.' 

24 plant. We can present evidence by Mt·~ Morris at the proper t!m, 

· 
25 

but l might -eave time to mention 'here that I don't think in that 
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1 area of the county, a two acre lot has ever been disapproved 

2 for a septic syatem. 

3 COURT• Well, you may aak Mr. Matthews what hi• 

4 knowledge i• of development, if you have two acre lots and 

5 no central septic tank syatem. 

6 DICXBYa All right. 

7 COURTa Sewage diapoaal system. 

s Q Presuming for the sake of argument that it were 

9 poaaible to get two acre lots there, approved by the health 

10 department, for well and septic tank, what w..:>uld be - you believ , 

11 the price of the two acre lot• sold for in that location? 

12 Fair market value, aa near •• you can guess? 

13 A To recover my coata I can't anawr that question. 

14 The coat wauld be ridicu.loua, I'm sure with expenditures I've 

15 already spent. And it would not be - I could not compare with 

16 another builder as far as - or be canpatibl• in price •• ~ 

17 COURT1 Haw many acres is it, Mr. Matthew•? 

18 A It'• 112 acres. 

19 COURTa Well, let me;aak you thi•. now - mow thia 

20 along - you•w got approximately $73,000.00 in thi• proP.rty by 

21 

22 

the figure• you've already giwn and 112 acre• of land. Are you 

saying that it'• not econcmic:ally feaa.ibl• to develop this 112 

23 · aarea with a now eatJ.Jated coat of $73,000.00 in two acre lota, 

24 or dividing it up in two ~ere lots? . 

25 A lt could be divided, but at the • ._ - again, you, 
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1 I don• t know what the figure• ••• $70, some thcuaand ••• 

2 COORTa W.11, I'm taking the $48,000.00 aa your 

3 construction coat, your $20,800.00 that you've already spent, 

4 and $5,000.00 more estimated, that you've got incurred. 

5 A Okay. 

6 COURT1 Adding that to your $48,000.00 original 

1 cost givea about $73,000.00, what I'm asking you is in response 

a to Mr. Dickey's question, would that be financial hardship if 

9 you were required to change your development to two acre lota 

10 instead of these previously designed smaller lots? could you 

11 get ·a fair return out of it? 

12 PARI<BR1 If the Court please, I hesitate to object to 

13 any;queation ••• 

14 COURT& You may note your objections and I'll conaider 

15 it, Mr. Parker. 

16 PARKBRa Ye• air, the problem I have with that queation 

17 and indeed with the line of questioning ia tha~ it ccme.a back 

18 to tlw sane error.~ •.; • it seems to me the Board o_f Zoning Appeals 

19 made. And that is that if it should appear to the court that 

20 the money that he h•• spent on this - this $20,000.00 he haa 

21 apent - approximately $20,ooo.oo, which he has expended toward 

22 this present plan - ia ·lost. That is $20,000.00 which ia loet, 

23 this ia in other words the same question that you _would have -

24 whether it• a profit or out of the man• a pocket ••••• it · ie the 

63 

25 que•tion, in other worda, the same queation that comes up with 
1------LL---'-------~------------- -------·--------'--·-
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1 on pW>lic utilitie•• aaa you get a fair return. 'l'he queation 

2 i•, have you not lo•t $20,000.00 •••• 

3 COUR'l'a We're not talkinrf about $20,000.00. He hun•t 

4 said that - anything like all of thia waa 1nvolV9d with the 

5 pr:eMnt develop•nt. Hie topographic aurvey and hi• boundary 

6 plat certainly would be useabla. 

7 PAIUCBRa Hi• boundary plat, of CO\lr .. be gave addition• l 

8 figurea, that i• not in the $20,000.00 •••••• there would be ••• 

9 things about it that would be recoverable ••••• 

10 COUR'l'a It may be that a somewhat high percentage of 

11 hJ.8 total coat thua tar •••• but the question whether it would be 

12 prohibited and whether it would be a dead lo•• to him ••••• we 

13 are talld.119 about .,_.·.fa.itb planning and the matter of financial 

14 hardship - it seems to me that this court and any other body 

could conaider alternatiw•. And if you take the poaiti0n that 

16 what he baa already planned i• the only alternative, then of 

15 

17 courae, then you'll have to atand on that. If that'• not the 

18 only alternative it aeeu to me the question ia very re.lavant. 

19 PAIU<BR1 There'• another zoning ordinance coming up, 

20 which may get invol'Nd in there too. 'l'he court may or may not · 

21 know abou.t it, it's in the planning atagea. 

22 
COUR'l'a I see• •••••••• but I think •• •. 

23 
PARI<BR 1 I• m not sure in other words that it would be 

24 feaa:Lble •••••• it'• not go.ing to be feaaitble for thi• gentleman 
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COURT1 I' 11 note your exception. 

PARKBR a Yea air• 

COURT1 And overrule the objection and if Mr. Matthews 

4 can give a m13etack opinion aa to what: financial gain or loss 

s by changing the design of the subdivision, it seems to me he 

6 ought to do it. In other words how much of a hardship would be 

7 involved, Mr. Matthews, by way of loss of expected inccme or 

8 profits or recovery of costs, if you changed from your present 

9 plan to a two acre lot subdivision? 

10 

11 

12 

13 

14 

I 
I 
I 
I 

He has 
I 
I 

competency ..... 
PARl<BRa Judge, I believe it's beyond Mr. Matthew's/ 

COtJRTa He may well be. 

PARJCBRa Htt haa relied on other ~ople for estimates. 

some experts present. 
If 

COtJRTa /You'd rather defer that to another witness, 

15 I• 11 grant that, if he• a not prepared to answer. 

16 A I'm not avoiding the question, I - it's simply a 

17 matter of not knowing engineering costs and simply how much of 

18 this material the engineer can reprogram and atart over. Ttaat•s 

19 my position.-·,;:. ". · 

20 COURT1 Let me ask this, Mr. Matthews. Is there any 

21 particular t~ of development that you•,,. ccamitted yourself 

22 to that couldn't be carried forward on a two acre lot that is 

~ now planned for the. amaller lot? 

24 A Well, Your Honor, I don •t think a two acre subdiviaJ on 
I 

lot size with central water and · · ... , •---· b"-
L----__LJ__ ___________________ •e!\llllwe-.rr'-2<1.it-·-~' .... under ••• in aa .; 
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l development ••• 

2 COURT 1 W• are not talking about central water and 

3 aewage. Now taking it aa Mr. Dickey's question pointed out to 

4 you, that each lot would b8 expected to obtain its own water 

5 supply and aewage diaposal, which the two acre size would allow, 

6 aa I understood the Q119ation. Now can you answer it that way? 

7 A Yea sir. 

8 COURT1 All' right. 

9 A There are aOllll areas on thi• property and this i• 

10 the reason for this aoil analyaia, that septic tanks absolutely 

11 won •t work. 

12 COUR'l'a How. much of it percentage-win, are you in 

13 a position to aay? 

14 A I can't aay, Mr. Harria, my engineer ia here~ •• and 

15 might can anewer that question. 

16 COUR'l'1 You •re saying in effect that the 1018 would 

17 not economically develop without central water and eewage? 

18 A That'• correct. 

19 COURT• And one• that'• done you're aaying that you h•v• 

20 to cut it up into ••11.er lots, othezwiH you c.tcm•t get your 

21 return of inveat .. nt? 

22 A Well, when you conaider the ceeu of water, ..-r 

23 and atreeta, that•• what you need to •ka a feuilble project. 

24 COUR'l'1 All righ_t, 90 ahead, Mr. Dickey. Mr. Matthew•, 

25 while w are waiting for Hr. Dickey, what J.a tbil particular probJ em 

66 
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1 with regard to sane of this area. that you say it could not 

2 be developed with it• own water and aewage? Is it in a flood 

3 plain or low elevation ar what? 

4 A The type of soil. 

5 COURT1 The type of soil? 

6 A Yes air. 

7 COURT 1 In other words it won• t percolate for septic 

8 tanks? 

9 A Right. it'• not the good or the beat type of soil 

10 for perking and this type of thing. There are no buildings in 

11 the flood plain area. we do have flood plain. but it has been 

12 provided for. 

13 COURT1 I take it this land when you acquired it 

14 was what would be considered raw agricultural land? 

15 A Yea. 

16 Q Just basically. very few more queaticna. In other 

17 words. is it not the case then sir. that this aoil analysis 

18 also would be uaeful for any other form of development? Baaicall 1 

19 
Mr. Matthews. what I'm saying is this. of the $6.932.00 which you 

20 
spent prior to March 2. is it not the case that the topographic 

21 
aurvey will be useful even for two acre development and alao 

22 did you not just testify that the soil analyaia would also be 

23 useful in either event? 

24 
A Yes. 

25 
Q And the transfer cost would be_ __ _incurred _in aY\~ •vaY\ .. 
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l 

2 

3 

4 

5 

6 

7 

the coat of acquiring the property? 

A Yea. 

Q All right. And the other question I •d like to know is 

i• the preparation of the preliminary plat figure, the $1,500.00 

i• that included in the final $10,000.00 bill? 

A. No it ia not included. 

Q In ot~r word•, the total coat on those fram 

s Roas and France waa $11,500.00? 

9 A Yea air. 

10 Q And once again you stated you did not consult an 

11 attorney until aame time after August 10? 

12 A That 'a right. 

13 Q Thank you that• a all l have. 

14 COUR'l'a All right, Mr. Parker, any further direct? 

15 PARl<BR I Ye• • ir. 

16 

17 RBDIRBCT JIXAMIMTIO!l 

18 BY I Mr • Parker 

19 Q Mr. Matthews, how long would you estimate that if 

20 you wre to take the tactic that you were going to try to divide 

21 thi• thing up into two acre lot• now, haw long would you eetJ.mate 

22 that it would take to do tJw neceaaary work that would atill have 

23 to be done to try - if it could be done, I •m not saying it could 

24 be dosw, to re-eagin8er thia property for two acre lota? so 

25 that you could file the final plat? 
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9 

__ Re __ d_ir __ ._c __ t _________________ F-
A I may need soma help fran. Jim Harris.on this, but · 

2 I would say five months • 

3 Q All right1 Mr. Dickey._ 
, ' I ' 

4 

5 RECROSS EXAMI~TION 

6 BY1 Mr. Dickey 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

O Just one point for clarification, you did say you 

found out about the ordinance in February of '74, before you -

I Llieve you misspoke when you said before your final plat, 
I 

yo~ meant before the preliminary plat is that correct? 

r COllRT1 He never was clear on that, Hr. Dickey, as I 

reda11. He couldn 1 t fix the time when he first learned of 

it.I 

l Q l know he couldn't fix the ti.ma, it was som time 

aro nd the early part of February, I believe. 

COtltT: He may have, I missed that point if he did. 

Q Is that correct? Before the paaaage of the 

18 ord lnance? 

19 A Are you saying before the preliminary plat? 

20 
0 Your answer was somewhat confusing to •, and ••• 

21 
COUR'+91 Just go ahead and ask the question new. 

22 
Q When did you first discover aa nearly as you can 

23 te 11 - I be litrve I confused you on this be fore • When did you I . . . . . . 
24 first discover as nearly as you can tell that Greene county was I . . . . . . -

2
5 ~on~idering a zoning ordinance? 
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1 A I can't aay when I first heard it. Are you saying 

2 when it waa considered, when· Greene county was conaidering or 

3 when Greene County adopted it? 

4 Q That Greene County wa:a conaidering it? 

5 A I don't know. 

6 Q was it before you filed your .preliminary plat? 

1 on February 4? 

s A 'l'o my knowledge I had no knowledge .of it prior to 

9 that. 

10 Q It was before you filed the preliminary plat the 

11 aecond time on l'.ebruary 26, though waa it not? 

12 A That I had knowledge of it?. 

13 Q Yea. 

14 PAJUCBR1 Well, I thought Your Honor the previous 

15 question waa directed to ftbruary. 

16 COURT1 Mr. Dickey haa indicated at least thua far that 

17 there were two filing• for the preliminary plat. 

18 Q Yea air. 

19 ·COORT1 That hasn't been dieputedand x•m not aure that 

20 it• been admitted either, but hi• position is that the first 

21 preliminary plat f 11.ed was. rejected and he later tiled one which 

22 waa approved. 

70 

23' PARJCBR1 If I und•r•tood Mr. Dickey'• qU.ation correctl,•, 

24 the f irat preliminary plat filing that he waa talking about ha juut 

25 referred to and thi• man ha• anawered that queatlon or did the be at 
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1 he! could with it and gave him a February d·a--t.-. __ A_n __ d_m_y __ u_n_de--r-------.----
I 

2 at:anding of the evidence is that the first preli1ninary plat 
I 

3 fi1ling was somewhere back in the fall. 
! 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q No, February 4, Mr. Parker. 

COURT1 All right. 

PARKE:Ra That was the preliminary plat that was filed 

tor: a ppr ova 1 by ••• 

Q No, that was the first preliminary plat, Mr. Parker. 

COURTa well, let me ask the question this way. Mr. 

I 

Matthews, I think the gist of what Mr. Dickey is getting at and 
' 

it! is certainly concern to the Court in its consideration of 
I 

whether you ware caught off base with good faith planning, and I 

th•t is did you have any reason to rush your submission of 
I 
I 

th.la preliminary plat to get it approved to get under the wire 
I 
I 

before this OX:dinance waa adopted? Did you have any knowledge 
I 

that would have caused you to move it along faster? In other 
I 

words were you forewarned? 

I A I don't think we rushed into anything. The firat I 

I 
plat was 
. I . 

dated October 23 if my memory serves me right. 

PARl<ER1 That's what my understanding was. 

COURT 1 When did you sulxnit it to th9 zoning administra-
I 

tor or the county administrator? 

A I can't say ••• 

Q Your Honor ••• 

A The firat time - I can't aay. ··--·-·-·-·-·-·---------~-
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COURT1 WelJ..if it!a already in the evidence •••• it 1 

2 doean 't have to be anawered by the witne•• if it 'a already ••• ~ 

3 PAJU<BR1 By varioua and sundry signala, I aee Mr. 

4 Harri• know• the •nlnMr to thia quea tion ••• 

5 COUAT1 Well, did you submit your plat or did your 

6 enginnr aubnit it for you? 

7 A My engineer aul:lllitted it. 

8 COURT1 I .... you did not personally •ubmit it? 

9 A Ho air. 

10 COURT1 NoW the queation i• as the owner of the 

11 property though,. and one who under the ordinance would have to 

12 be operating in good faith, did you have re••• to know that 

13 the ordinance waa going to change your proapecte of getting auch 

14 a subdivision approwd? 

I 

15 A Well, again, I' 11 have t~ say in my experience with I 
I 

16 otmr areas it ha• alway• been the ••• 

17 COURT1 We 11, the preliminary· ••• 

18 A ••••• my experience that if aubmitted prior to 

19 the•• things and it was accepted and approwd that it didn •t 

20 concern you, what ••• in other words, thia type thing can't be 

21 made retroactive 

22 or diaapproved. 

23 COURT• You are talking n0t though alx>ut the inter-

24 vening tim between the first preliminary plat _. the approval 

25 
of your preliminary plat and final plat1 what I •m getting at - d~ 
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1 the submission of your preliminary plat in any way involve 

2 knoWledge that you had about the insuing zoning ordinance, 

3 which would have in effect prevented you from getting such a 

4 subdivision approved? Had you submitted it say March 10, 

5 197!4? .. 
' 6 I< A we11, I can readily see if I had submitted it 

7 after the fact, or after this law or ordinance or whatever it's 

8 called came into effect, that it would certainly have affected 

9 me. 

10 COURT1 All right, go ahead, Mr. Dickey, any more 

11 que•tions? 

12 Q This is already in the file, but I think this 

13 will clarify things and maybe the Court's understanding •••• I 

14 show an exhibit to you that's in the file. It's a letter 
I 

15 beaJ;ing your signature, dated February 4, 1974, and receiving 

16 a notation that it was received by E. D. Jarman, Treasurer of 

17 Greene County on February 4, 1974, is that the original submiaai n 

18 

19 

20 

21 

22 

23 

24 

25 

to t.ha •••• Mr. Julius Morris? 

A Yes air. 

i Q All right, now, this letter of February 4 is in the 

file. Row I show you an object returned, which is your plat, 

and ask you if.this is different from the plan: submitted on 

Fe~uary 4, and if so in what regard, and when did you subnit 

this? 

PARI<ER.1 Mr. Harris is •••••• the F-ob~m we are havin 
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l COURT1 Mr. Matthews doesn't have to answer it if 

2 he doean•t know. Xt's as simple as that. If he knows he can 

3 answer it. 

4 A I don't recall the exact date •••• what you are 

s •hawing ma ia the preliminary? 

6 Q Tl"'• second preliminary. 

7 A Right.· 

8 Q That was submitted later - what change was 

9 made - just in cloae terms, what change was made? 

10 A I believe acme townhouae units were taken off of 

11 the f irat plat "!' it waa 48 townhoua · units • 

12 Q And what I haw in my hand ••• 

13 COURTa How does that have to do with the subdivision 

14 plat, Mr. Matthews? You've loat ma there. What has the use of 

15 it got to do with the •i• of the lot? 

16 A I don't know Your Honor other than the fact that 

17 ,... 11Mre told by the county administrator that the pre••nt ordinance 

18 did not. provide for side-yards or you had to have a certain di•-

19 tance from aide-yard to the building line. 

20 
Q Your Honor a townhouse lot ••• 

21 
COUllTa Were townhouses covered under the aubdiviaion 

22 ordinance? 

23 
Q They were not allowed under the aubdiviaion 

24 
ordinance, because the lots for townhouse• waa only 2,000 square 
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I 

PAR'KER: Well, for one thing and anot'h0r thing, Your 

Hon~r, the subdivi.~lion ordinance undertook probably, tmproperly, 

to regulate si.de-yards. that is t:o regulate us<1 a..J well as the 

di.vision of property. .And b~r regulating 'tJS-? :l n Uu.it faBhion and 

of bourse, thie gentleman tock th~ p·.)Si tion that t:he ordinance -
I 

Lf ~t meant wh.at lt said, he couldn't get. any tO'l,·mhouses in there 

because of t11e fact that the ordinanc3 had this provision .i.n 

thel~e. It may or may not ha .. 1e bec~1 v,all.d, but I t'hink he was 

9 adv~sed that it was invalid. 

10 i 
I 

COT.mT~ All right, go ahead ~. Dickey. 

11 PARFJm: Re certa:i.nly had tho right to presume it 

12 was f 

13 Q Now, do you now remember being called by Mr. Julius 

14 Morris and reminded to get this emended thing in quickly because 

15 <'f the Mar.1h 2 meeting to approve the interim zoning orCii.nance?. 

16 A I can't recall that he called me, Mr. Dickey. He 

17 may !have called z.ir..r. Harrie, my engineer - I'm just uncertain. 

18 I Q I hate to return to this one other subject, but 

19 you are not able to give us any more assistance as to figuring 

20 
out :when you first learned about the impending zoning ordinance? 

21 
PARKER: Your Honor, that question has been asked 

22 . I 

four- times ••• 

23 I I. COURT: There •.11 no use to go over that a:Jain. 

24 Q I never got the answer, that'• why I'm just wonder~ 

25 ing. 
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1 PAIUU£R 1 He gave you an anawer, he said ha didn • t 

2 know. 

3 Q All right, thank you very much. 

4 COURT. Objection •u•ta ined. 

5 Q That's all. 

6 COtJRT1 Any redirect, Mr. Parker? 

7 PARJ<BR 1 No 8 ir • I call Mr. Harri•. 

8 COURT1 All right, you may stand aside, Mr. Matthew•. 

9 S1AUGH'l'BR1 Your Honor, we'd like to note that our 

10 objection continues ,a.ii ...-v.ioualy stated ••••• to ••• 

11 COURT, Y•• sir, it•• understood that the objectiona 

12 will be continuing and the aam ruliJ¥,is would apply, Mr. Slaughte~. 

13 SLAUOBTBRa Thank you. 

14 

15 JAMBS H. HARRIS, having been duly sworn, testified •• 

16 follows a 

17 

18 

19 BYa Mr. Parker 

20 Q Mr. Harri•, atate,your na•, addreaa and occupation? 

21 A My na. i• Jama H. Harr is. My addres• is in 

22 Warrenton, Virginia. and I am a land aurveyor. authorized by the 

~, State of Virginia. 

24 Q Did you have a hand in drawing thi• plat - the aame 

f:__~~~.:__25_ll~o~na.:___th.:.::_a~t_'~•-u~p~th=-=-:•~~~e~,:._::I~t~•~k~•_;::i~t~?~-:--~~~~,~~~~~~~~~~~, -~ 
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Harris - Direct 

l A Yes air. 
'. 

2 Q When were you engaged in that connection. and 
' 

3 then what did you do about it? 

4 A I was employed to do a .topo back in early - well 

5 in mid-• 73. I completed this then in September • 73. I was 

6 employed to do a preliminary subdivision plat. I did eo and it 

7 wa,s completed in October. 

8 Q Did that have townhouses on it? 

9 A It did sir. 

10 
Q All right. what did you do with it - with the plan? 

11 A Then we filed a subdivision plat - preliminary 

12 pl.at February 4. 

13 Q All right. sir. 

14 A Mr. Horris• office. 

15 COURTa 1974? 

16 A 1974. During the interim •••• 

17 
Q Did it still have townhouses on the plat? 

18 A It still had townhouses on it. In that interim 

19 Mr~ Morris and I had conversation that it would .be prohibited to 
I 

20 haw them on there. so I took them off and resubmitted ••• brought 

21 new plate, not resubmission, but brought. new plats to the 

22 zoning office. 

23 
Q And what interim were you talking about? 

24 
A Between the time of the prelimi.Mry •ulxnission to 

25 the county and the planning or _ever who - ~~t authorit;y pa•••• 
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20 

21 

22 

App.l.18 

Barria - Direct 

the pre liatinary plat. 

Q so ••• 

A During the month of February. 

Q In the ordinary cour•• of thing• this plat had 

been filAtd on February 47 

A Y•• air, and it i• not unuaual to make minor 

change• on a preliminary plan in other places. 

Q And you proceeded with reapect to the tc:Mnhouaea? 

A Yes sir. 

Q And why did you say you did that? 

A BeQauae of the subdivision ordinance which has a 

aide reatriction that J.a 10 feat and on a townhouae it ia 

a rowbowsti and the property line is the wa11 •••• 1t•a a commcm 

wall bouae. 

Q Well, let • show you something •••••• 

COURT• Apparently they•w never heard of a townhouae 

in Qr••• county have they, Mr. Barria? 

A Apparently not, air. 

COURTa Didn't allow for them t·o .be built? 

A The ordinance doean•t cover it~ 

Q 'l'here ie no•·:poin~ .in '1Y witn••• reading the law ~ 
· shall be conatructad on a i.ot 

it•• four or five page• - it ia simply the aetbaek-no building/ 

23 any closer than 25 feet from the street or right of way line, 

24 and aa you pointed out - the aide-yard ••••• 

25 A Yes, this i• the only ••••••• 
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App. U9 

Harr ia - Direct i19 
1------H--·--+-------------------·-------~------·--·--+---

1 

2 

3 

4 

5 

6 

7 

8 

Q Had you •Mn tbia before? 

A Yea air. 

Q we 11. in What connection did you ••• it? 

A When l started the preliminary - to conform as 

ne•r to that aa I could. to the county ordinance. 
I 

j Q Now I note Your Honor that thia waa enacted on 

th•' 2nd day of Auguat. 1969. th• subdivision ordinance, and 

the~e waa an amendment, Fel>ruary 24. 1973. that's 1973 so there'l ... 
i 

9 be ~ confua ion. 

10 A Both of those documents were ••• 

11 Q Made availal>le to you? 

12 A Yes air. 

13 Q Did you rely on these in ••• 

14 A Yea sir. 

15 COURTa Bxcue me juat a minute, Mr. Parker, I have 

1
6 a .. •••ge that I •ve got to respond to •••••• 

17 

18 

19 

20 

21 I 
I 
I 
I 

(Receaa.) · 

COUR'l'a You all may proceed. 

Q I>id you ever have a conversation with Mr. Morris 
I 22 

cancl:erning you 1d better buri.-y up because sanething is coming? 

· ! A l lward rumara of the fact tllat during - about thtl 
23 

24 tu.J we submitted our preliminary plat to the county ••• 

25 
Q That waa in February? 

1------1.L---!----=------------",._ ___ ·~-~--·---------~·--'----
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Harr is - Direct 80 

1 A Right. but when I started· the. preliminary plan 

2 I had no knowledge of it whatsoever. 

3 Q Now your office is where? 

4 A In Warrenton, Virginia. 

5 Q I have no further questions. 

6 COURT• All right ••••• Mr. Slaughter~ 

7 

8 .CROSS EXAMINATION 

9 BY1 Mr. Slaughter 

10 Q I would ask the Court's indulgence just a moment 

11 please. 

12 COURT• Just as a preliminary, I take it as a aurveyor 

13 and possibly land developer; it is customary for the surveyor 

14 to check the local ordinance in the county in which the surveyor'• 

15 plat is being prepared? 

16 A Yes sir. 

17 COURT1 And you did that in this caae? 

18 A Yes; 1 came and purchased ordinances in October. 

19 COURT1 All right. 

20 A September and October. 

21 COURT1 Go ahead then, Mr. Slaughter. 

22 Q Mr. Harris, in bis testimony Mr. Matthews indicated 

23 that you would be more knawled9•able on top0graphical matter• 

24 than he. Are you in a position to give WI. any enlightment on 

25 whether or not the lots there in that area of the county can be \l aed 
LANE'S COURT REPORTERS 
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App.121 

Harris - cross 

l with septic tanks? 

2 PARKER 1 I don• t object to this approach, Your Honor, 

3 at this time, but Mr. Slaughter is making this gentleman his 

4 wi;tneaa at this point. 

5 COURT: I don• t think he would be, Mr. Parker, for 

6 this reaaon because your first witness deferred to him. 

7 PARKER: All right. 

8 COURT 1 J.l.nd I th ink he • s inv i tad this, because he 

9 should have been abl.9 to anawer it, and he's deferred to this 

10 witness. So it would be considered in the nature of cross 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I 

examination. Go ahead, Mr. Slaughter. 

characteriatic1 

A According to the soil scientist, Mr. Dwight 

O can you tell us what the percolating 

of that area are? 

.Ka•t:ar, who did a soil survey on the land, it is poor - I would 

ra1te vary poor for l acre or 2 acre, for the simple reason the 

I 

t•Frain is hilly, not undevelopable but according to the drain-

field standards and so forth by the state, that it would be 

a wry poor yield on drainfi.eld development. 

Q Certainly for 2 acre lots, it's not undevelopable? 

A We 11, then you• ve got another coat factor that migh 

terfe~ with that,. and that would be road construction. It wou 

mean it might be too high or ••••• to justify a 2 acre lot for 

24 aaie Qn the current market. 

25 Q TWO acre lot• you wouldn't have the roads that you 
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Barr is - croaa 

1 w0ul.d hav• for the ~neity of aubcU.visian that you proposed? 

2 A You would •till haw to go ta. entin length of 

3 th4t property, which basically, that'• what we've done with tha 

4 10,000. It 'a the numbers of the road frcntage that. .Xe up 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

the difference .• 

Q On •·nother point I believe that it waa shown in 

the evidence already before the court that for thi• subdivision 

you have •pproximately 2,000 cars a day &an the home• alone and 

.... 4,000 from the entire development.? 

A· There's 2,800 car count. baaed on the living unit.a. 

Aftd after the cQmm8rcial area is done, then I would estimate it 

would be approximately 4, ooo if that high. 

Q of cour• it wouldn't be nearly that high with 
; 

two acre lots? 

A No •••••• 7 care per unit. 

Q All of t.hia uaffic would then be • 33, would it 

not? 

A Yea air. 

Q Fram one aingle entrance? 

A Yea sir •. 

Q No f urt.her queat.iona Your Honor. 

Queat.iona by the Court 

Q Let me aa'k a question or two here. Mr. Barris, 

25 what. unique characte.riatica, if any, doe• this 116 acre oarcel 
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r-------+t---:-' __________ H_ar_r_i_: __ PP_~_
1

: ______________________________ Js~ 
I 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

21 

22 

23 

24 

25 

have? 

A lll plus, air. 

COURTa 112 acres or so. 

A It planning wise. as far as I - what little know• 

i.dge I know about it, we •re within a half a mil-. radius 

of an existing village. The way I •ve designed the steps, we h&Wit 

I 
a I commercial_ ,i.n the front, a high density in the middle, and 

our single family towards the last two-thirds of the property. 

COUR'l'a Well, d•• it have any drawoacks as far aa the 

way it would have to be developed as OPPo••d to the way it could 
I 

be developed? or might - or might be laid differently? 

A well, may I make thia statement? I think I hav. 

' 
f•lt that it is near the ultimate as you can develop it, sir. 

i 
'l'o make it econanical, and for a large lot development, you're 

going to have to :build road•, ragardleaa and they're going to cC1ilJt 

e~tra amount of dollars regardless, per foot - regardless of 
I how many lots you've got facing on those, sir. What I'm saying 

y~u•re going to have ••• 

COUR'l'a What makea this 112 acres different from any 

ment could be had in Greene County unless yO\I did it the way you 

ate doing this one? 

A No - this ia my opinion on how it should be 

C:S.valoped, air. All01:1M!tr· -~·s opinion might be differently._ 

1-___ _l.L-'--___ .Jwd.g ··L'fi1_.Hhl,t wou,J,g_.b.L__tbe__reason__~y__ this paJ"ticular 
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App .. 1.24 

Barria -

1 land wouldn't lend it••lf to the same type development aay 

2 any other 112 acrea in Greene county? 

3 A It would depend on whe.re it would be located, air. 

4 COUR'?a Ia it the type of aoil or the topographic 

s out.lay ••• 

6 A A combination of all of them, air. I would think. 

7 Poait.ive aoila and ••• . ' 

8 COUR'l'a What is the adjoining aubdiviaion aerved by, 

9 public 01:' private sewage? 

10 A It's served by septic tanks, which we cannot do •••• 

11 on· that. ama.11 a_lot. 

12 COUR'l'a Well, I'm not talking about that, I'm talking 
. 

13 about your 112 acres - why cou ldn • t you do tbia on 12 acre 

14 lot.a? 

15 A Well, we are downhill and we •va got other drainage 

16 caming off of that and the topography is different. 

17 

18 

19 

20 

21 

22 

COUR'l'a All right, that's what ••• 

A Slightly different. 

COUR'l'a 'l'hat'8 What I'm getting at, what peculiar 

characteriatica? 

A I don't know What the aoil.11 are of that subdiviaion 

aince X did not haw anything to do with it. '1'be area that w -

84 

23 
· the only part that w •ve got soil• suitable for drain.fields, acce~d-

24 ing to the soil ecieatiat, who is an expert at it - is about 

25 
40 to 50 percent in the rear, and that ia all, for drainfielda. 
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f------1-++----+-, ---·--c-o-UR·--T-1 -Al_l_r_:-:-::-~-·-4:-to_S_O_pe_r_c_e __ n __ t_ .. -·o--f-~-;:~--t-~-ta._l _____ ,ss -
I 

2 acr~age which is in the rear would lend itself to the ••• two 

3 acrl8s subdivision ••• 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A For drainfields. 

COURT• Drainfields? 

A Yes. 

COtJRT1 And what uee if any could then be made of 
I 

thel front portion of the de,1elopment? 

l A 

apo that would pass perk but I mean it woulJn't be enough to 

Without sewer none, sir •••• thare might be same 

jua~ify the cost. 

I COURT• Is that because of its topographic location or 
I 

th•j soil s~ructure? Or Both? 

A The combination of both. 

COURT1 N<M is this information that has bean furnisheci 

by the soil scientist? 

A ~8 sir. 

COURT1 Did you make your layout baaed on what hi• 

information gave you or did you have a preconceived notion of 

jus~ making as many lots as you could in this? 

A No, I did not do the preliminary until after I had . . I . ~- . -· . . 
a topo and after I had a soil report. 

•~iviaion berfant then ••••• juat nare 
24 to )lave a reason for them. 

23 

I do· not start any 

cutting out lots, you have 

25 
COURT 1 Is a large part . of the d4?_ve lopment costs to do 
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Harris - Redirect 86 

1 with ace••• roads? 

2 A Yes air. 

3 COURTa The major cost other than t.he central sewage 

4 dlspoaal plant, probably would be; with ·roads? 

5 A Ia your roads, air. 

6 C.OtJRTa And you couldn't recover those thtin econoaical .. y 

7 you an aaying with· the number of saleable two acre lota? 

8 . A Right, air• •• •• to justify cutting the road through. 

9 COUR'l'I All right, go ahead, Mr. Parker. 

10 

11 

12 BY1 Mr. ParJcar 

13 Q You don• t have any guarantee - you aaid you checked 

14 on ·ordinances in th.la county before? · 

15 A Yes. 

16 Q You don• t have any guarantee at the present tim, 

17 air, that there's not going to be a subeequent ordinance which 

18 would keep you from using it - cutting th.la into two acre lou, 

19 do you? 

20 A Ho air. 

21 Q I point. out, Your Honor, that the saning ordinaaca 

22 expire• unless something e lae La adopted on March 4 ••••• 

23 . COURT1 Ia that what's called interim a0ning? 

24 Q 1'ls air. 

25 COURTa I aee. 
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1------- l l ______________ H_•_r_r __ is_-_~~-d~e_c_t _______ ------·----+~~-
1~ DICI<EY1 ·March 2. I 

2 PARIG:R: March 2. 

3 COURT a I believe I •ve heard it mentioned before in 

4 the other motions that were heard - it was interim zoning. 

s Q What kind of water hook-up, I might ask you, iB 

6 out there? 

7 A The Rapidan Water Authority has their water 

8 line a in fron. t of this property. 

9 Q That's all. 

10 COURT: Any further cross? 

11 SIAUGHTERa we have nothing further. 

12 COURT: All right, you may stand aside. 

13 PAR.KER I . Call Mr. Evans. 

14 

15 GEORGE v. BVANS, having been duly sworn, testified •• 

16 followas 

17 

18 DIRECT BXAM~TION 

19 BYI Mr. Parker 

20 SI/\UGH'l'ERa May it please the Court, Mr. Parker 

21 called Mr. Evans as an adverse witness. There's certainly been 

22 nothing shown so far that he is adverse. I suggest ••• 

23 COUR'!': I hadn't bad any indication that he was being 

24 called •••• 

25 PARKER1 I think , Your Honor. I can cross 
l-----.il_-;------------------·--------·-
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App.1~8 

Bvans - Direct 

1 very reaeon of the fact that the county haa taken the position 

2 that what's in evidence already 1• to be read in evidence by 

3 the court, merely because - for what it would be worth •••• mrely 

4 because it is in the record. This · is Mr. Slaughter• a own point. 

5 If indeed it is in the record1 a great deal •f the record that 

6 is before the Court •••• 

7 COURT1 Why are you calling him again then if it'• 

s in the record? 

9 PARKER1 ·Because he was not cross examined. I want 

10 to arose examine him on what he has put in the record. 

11 

12 

13 

SLA'OOHTBRt But you were present at that hearing. 

COURT 1 ·Did you have the right to cro•• examine him? 

PARI<ER1 No air, at that hearing I did not have an 

14 opportunity to c:roas examine. That hearing was not conducted in 

15 accordance with the standards. The gentleman was present, 

16 everybody spoke when they had an opportunity to •peak. 

17 COURTt What position does Mr. Bvana occupy •••••• 

18 PARRBRa Mr.B•ana at that time made one statement ••• 

19 made about a paragraph statement •••• 

20 COURT1 What reference are you call~ attention to -

21 now let •e ••• what it ia? 

22 PAJU<ER t Mr. Bvana placed into the record a letter 

23 from the. Thomas Jefferson Planning Diatrict, a fiscal impact 

24 etatemnt ••• 

25 COURT I Where is that? 
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Evans - b.irect I 89 
I 

1--------++----.l.._._--------··-·----------- ------·-----·---------·------- ------·-·---·-----

1 PARJ<ER1 I don •t know where it is in that f.ile, but 
' 

I 

2 it•a one of the matters in the return. It's some approximately 

3 10', pages long. 

4 SLAUGHTER 1 Numbered if the Court please as number 4 • • 

5 the letter is supposedly dated September 16, 1973, Julius 

6 Mm:?'r is from George Evans, Jr. 

7 COURT1 All right, I have item 4, 

8 PAR:<ER.1 This all follows that. This is a fiscal 
I 

9 impact study •••• 
I 

10 COURT: Was this subrnitted in writ.inq t.o the 3oard 

11 or;the zoning administrator? 
i 

12 PARI<ERs That's a good question, Your Honor. I never 

13 aaw this report at that meeting. It may have been on the table, 

14 but! I never saw it. All I got heard at the meeting was this 

15 gentleman's conclusions based on that report ••••• as I said about 

16 a one paragraph statement. All this came up on the return. 
I 

later on, and I think - I dnn't know whether it is or isn't 17 
to 

18 but I want /aheak that point. 

19 COURT1 Well, let's see what his conclusions were. 

20 Are you saying that his conclusions make it obvious that he• a 

21 adverse to you? 

22 PARI<ER1 Well. I think his conclusions do indicate 

~ that he'a adverse, sir, to me, but if this is permitted in 

24 beh~lf of the council down below ••••• it's not information that I''• 
' 

25 put in the record •••• 
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Bvans - Direct 

1 COURT 1 All right, I' 11 allow you to cross examine 

2 him on the aaswnption now that this information which ia in 

3 '1l•n ia adverse to you. I haven •t had a chance to study it, 

4 but that• a the only bas is on which: you could ca 11 him as an 

5 adverse witness. 

6 PARKBR1 Let me briefly go over what thi• says. 

7 The conclusion that he reaches in his letter i• that - thia 

8 project will cauae a net loas in revenue to the county, that•s 

9 the cone lus ion. 

10 C~T: You really don't propose to show any different 

11 
... 

to you? 

12 PARKERa Ye• air. 

13 COURT1 But with this same witness? 

14 PARl<ERa With this witness and part with another. 

15 COURT1 What I'm getting at - you are undertaking by 

16 this •ame witness to r•fute what ·lut •a already said? 

17 PARl<BRa Ye• sir, because. ~ . 

18 C:OURT1 Well, why don't you get on with other evidence, 

19 now, that'• what l'm ••••• do you have other evideiaca here which 

20 would refute it? 

21 . 
PARl<ERa Ye•, but I can lay a better foundation for 

22 that evidence if I proceed in this manner. 

23 COURTa All right, I'm going· to limit you then very 

24 atrictly then to how much territory you can cowr with this 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA .. 

90 



App.131 

Evans - Direct 91 

l PARKER1 All right, sir. 

2 COURT: Unless you can get him to admit that his 

3 conclusions are full of holes, I'm not going to give you unlimit d 

4 opportunity to shoot at him. Go ahead. 

5 PARKER1 I understand the Court won't give me unlimite •• 

6 SLAUGH'l'ER1 May it please the Court, to have my 

7 objection in the record. Mr. Parker has indicated that he 

s could not. cross examine, but there's nothing in the minutes to 

9 incJicate that he was prevented from cross examinir,g Mr. Evans 

10 before the Board of Zoning Appeals. And I don't see why having 
I 

11 th. matter having gotten here, he should be given the right to 

12 begin his cross examination some four months after direct~ and 

13 · take the position. 

14 COtJRTa ! understand. The ruling has already men 

15 made, he is merely stating his grounds, Mr. Parker. The fact 

16 ia that the report is in the record in writing and will be conai red 

17 as part of the evidence as having been sent up. And the idea ia 

H3 to permit you to cross examine him on the report, not what wae 

19 said in the nee ting ••• 

20 PARKER: Yes sir. 

21 
COURTs Unless it is bo,i:-ne out in the minutes. Go 

22 ahead. 

23 Q Mr. Evans, would you tell me, sir, so the Judge will 

24 know, what your posit ion is? 

25 
A My position is a land use pla~r for the Thcxnaa 
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&vans - Direct 

1 Jefferson 1'lanrd.ng" Di•trict commission. I am professional 

2 staff to the-Greene county Planning Commission through Juliua 

3 Morrill. the county administrator. 

4 9,i. Yt;:?u are also professional staff to the Planning 

5 Canmisaion:"1~cally? 

6 A Tc the local planning cornmisaion• 

7 U . .: notice that your letterhead -: this letter of 

s September 16, 1974, wa.a written hy you to - in your capacity 

9 ae senim:' planner of the Thomas Jefferson Planning District 

10 commission? 

11 A Th~t•s ri9ht. 

12 Q NoW, I wonder do you have in front of you a copy of 

13 your.• 

14 A I do have. 

15 Q And your name is? 

16 A Geor9e Evans. 

17 Q And your address is? 

18 A Charlottesville. 

19 Q Now, I want to br inq you to page 2 of this report. 

20 It says annual real property tax. Greene County effective true 

21 real estate tax per $100.00 = ~61. can you tell me where you 

22 got that figure, sir? 

23 A Yes, that •s the amount of money which would be 

24 taxed on the market value - on $100.00 of •rket: value of a 

25 structure. 
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Evans - Direct 

1 Q Where ••• 

2 A That•s determined by the assessment ratio - in 

3 other words what percent of the market value asaesaed that, 

4 and the tax rate that you apply. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

' 

Q And ••• 

A The effective true ta.x rate would also •••• 

COt1i.~T1 Mr. Evans, just respond to the question -

' 
wh•re you abstracted that information or di<l you develop it 

yotirself? 

A No sir, let me make a clarifying point here. Ever 

th.i;ng contained in this fiscal impact statement - I utilized as 

a fll'.uide a similar impact statement entitled the fiscal impact 

statement of residential and commercial development, a case stud , 

doDle by the urban Land Institute of Washington, D. c., which ia 

a non-profit, non-partisan organization. Now I followed - I do 

not1 have the expertise or time to develop an independent 
I , 
I . 

i~ct study per se, but the only written one that I could find 
! 
I 

tha~ would serve as a guide was the one I've juat cited and I 

19 fol~GWed that as closely as possible. so where ever - for every 

20 
sincjle entry under revenue and under expenditures - it waa taken 

21 
frca the U.L.I. Study which deals with a subdivision in Albemarle 

·I 22 
County - Hollymeade. The . character is tics are very similar. I 

~· made adjustments only in the - from what I could gather was 

24 proposed for Greenetown Village, I ·made ~djustmnts for the price 
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1 tics which might have a bea:rJ.ng on entriea that were made here. 

2 COURTs NoW the question though has to do~with the 

3 effective true real estate tax rate. 

4 A This I figured from What· 18·• currently levied in 

s Greene County, which as I said ••• 

6 COURTs Well, h()W do you know what the true value 

7 is, that's Mr. Parker's ••• 

8 A The true value ..... i~ was .- the true value of real 
i]' 

9 eetate in the county was pub~.ished by a State study, and I can't 

10 recall but it was put ont by ••• 

11 COURT 1 You went to l'I. s b>: ta study to get that 

12 information? 

13 A Yes. 

14 COURT: All right. 

15 Q Now sir is this that study? 

16 A I can't recall at this time - when I did this 

17 I had a number of studies, and they listed each county in the 

18 State and they gave the effective true tax rate, and I took what 

19 was given in that study for Greene county. 

20 COURT1 wa~ the figure .61 actually calculated? . 

21 A Yes sir. 

22 COURTs You used the calculation someone else had made 

23 ' A Yes sir. 

24 COURTS ' All right, 90 ahead. 

25 
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2 COURT: He doesn't have to answer that .. Mr. Parker, 

3 unless he knows. Now ••• 

4 Q If he doesn't knowg I'm sure he can tell me 

5 tha't. 

6 A T'\fell, I just told you. I told you it was the 

7 assessment ratio tL~es the tax rate, considering when the last 

s assessment was made on property .. And I might add here too, 

9 that I think - if I might add this •••• 

10 Q If I may continue Yom· Honor? 

11 COURT: Go ahead, just ans\\l'8r the q\:testions as direct! 

12 as you can, Mr. Evan.s. 

13 Q Was that .61 based on rural or urban assessment 

14 ratios? 

15 COURTa What are you talking about with respect to 

16 

1 

Greene CouAntyA? • 

17 .., baserl on the entire county,. unir_lcorporated 

18 

19 

20 

21 

22 

23 

24 

25 

area of Greene County. 

Q The entire unincorporated area of Greene County? 

•· Yes sir. 

Q Is that mostly rural? 

A Yes. 

Q Does 

A It's 

of the County. 

that then ap~ly to sub-divisions? 

an average - yes, it would apply to 
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Evans - Direct 

1 \J But it •a an average of all property in the 

2 county - it doesl1 't apply to sub-divisions in particular, does 

3 it? 

4 1 /, Yes. 

5 Q Oh it does? 

6 A Yes. In other words, it • s - what you are going 

7 to be charged for $100 marketable value in your· property# regard• 

s less of whether it's in a sub-division or the country. 

9 Q So if ·I bought a piece of property in a. sub-

10 division this year and next year I suspect this to be my true 

11 tax rate in Greene County? 

12 A Yes, if ·there's not a reassessment, and if there's . 
13 not any change in your assessment ratio or your ••• 

14 Q If there's not a reasseesment - you mean by that 

15 a general reassessment ? 

16 A Yea. 

17 Q Now, the revenue that you reflect in this paper, 

18 the revenue that you reflect in this statement is in d,._rect 

19 proportion is it not, to that ratio .61? 

20 A In the real property tax, yes. 

21 Q Yes sir, so part of that revenue comes fran the 

22 real property tax. Now, what adjustment, over what period of 

23 · time did you attempt to reflect the net per annum lo.as which 

24 would, accarding to your report here would result from this 

25 aUb-aiviaion? -
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Evans - Direct 

it;. I don •t quite understand. the question. 

Q over what period of time • • • 

'A Thie is an annual losss 

Q This is an annual loss, and over Wha~ period of 

5 timei did you expect that. loss ~o c.ontinue? What period of 

I 
6 years, did 1tou ••• 

7 A Well, it would continue at .least until the expira-

8 tion of the 30 year bonds, at which time there would be some 

9 / adjJstment .. 

JO Q Did Yf>U by any chance in this fJ.scal impact 

11 anaiysia, include anything in here about ·reassessment? 
I 

12 A No. 

13 Q Did you - you didn't ever upgrade the .61 

14 result? 
i 

15 A No. 

16 Q Did Y.OU include in this fiscal impact analy•is 

I 
17 . any :money whatAoever caning in from revenue sharing or 

18 Pedera 1 Income T ..tX? 

19 

20 

I 
A Oh yea, yes sir. In other wards, what I did I 

i 
took - I had a copy of the - from the commissioner of rewnue,. 

21 a cQpy of all the moneys coming into the. county and all expendi-

22 tures, and utilizing the figures published I then utilized the 

23 various standards of the Hollymeade Study and borrowed from the 

24 'county's revenue statement. 

25 Q I believe you said on your direct. that you consider• d. 

97 
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l--------+l------------------·--------------------------1>---

1 this sub-division similar to Doctor Hurt 's Hollymeade aub-

2 division ••• 

3 A In some respects. 

4 Q Oh. 

5 COURT1 Where doeo it say that in the repcrt - in the 

6 minutes, Mr. Par:-ker? 

7 Q 'l'hat was a statement that he did make, Your Honor, 

8 at the meetio;. 

9 COURTa Well, now that's ••• 

IO 
.. · Q Did you make that statement down below? At the 

11 meeti03 before the Board of Zoning Appeals, that you considered 

12 it similar in some respects to the Hollymeade Sub-division? 

19 A I can't make specific reference with that amount of 

20 material, but ••• juat ••• 

21 Q I'll give you exactly what the Court bas in front 

22 of it. 

23 A I've got it also. 

24 Q Well, can you tell me where in there that you •••• 

25 you can be pointing to a figure, it seem• to me ••••• 
--------------~--~ 
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A Revem1e shar .in9 t::omea into tho!! ~ounty and they 

2 specify for what particular use it shall be used. And • • • • 

3 Q We 11, did you project in this statement revenue 
I 

4 :fran revenue sharing, that would be generated by people who have 

5 their residence in this sub-division? 

6 A T.'M sure I have it, but I don't remember exactly. 

7 Q Wou,ld you please show me where in there ••• 

8 ! A 

91 my ~teriaJ.. 
I believe I can't be sure - I'd have to have 

I think it co.mes under schools. In other words 

10 you get a lump F-JUJTI and the co1.mty assigns this sum to whatever 

11 it eo desires. 

12 COURT: Is that assi9J11J111nt of money based on popula-

13 tion, Mr. Evans, that the revenue sharing would generate? 

14 A Yes to the best of my knowledge. 

15 Q Now air, I believe you used the figure a moment 

16 ago:in your testimony of 30 years, what was that 30 years? 

17 I A That was the time it would take to amortize the bond • 
18 for the construction of the capital facilities necessitated by 

19 the 'development ...... schools. 
I 

20 I Q Primarily schools, right? 

21 A Primarily ••• 

22 Q Well, now· let me inquire concerning that. What is 

23 the life o-f the school in question? 

24 A I can't tell you. 

25 COtm.T1. What is ·he what? 
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1 Q I ask him what the average life of the school waa 

2 that he gave a value for? You do have a value in this report 

3 for schools? 

4 A It's not particularly a value for a school ••• wall, 

5 it 1 S., • eeWhat it is is a value. ••.a fiscal facility value per 

6 pupil per year, to educate that pupilJ it's not the school. Xn 

7 other words you mort:~ or less assign the total costs of class-

8 room space and supplies and what-not ••• to the student, in other 

9 words ••• 

10 Q The capital •• ~. 

11 ~. In.other words the total cost is broken d<Mn 

12 per pupil .. 

13 Q · Per pupil, and you multiply that back times the 

14 number of pupils that the sub-division should generate and then 

15 you get back ••• 

16 A Right. 

17 Q ••••• and that's a capital cost? 

18 A Right. 

19 Q And what is - I'm asking you what the life of 

20 that achool capital cost is? I take it you've amortized it 

21 over 30 years? 

22 A Right •••• right. The life of the school would 

23 exceed the 30 year bond, as I said, at which time tha.t exp1ndi-

24 ture would probably - assuming no major repairs or anything, 

25 would probably be deducted from the annual deficit. 
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Q So, but you didn't give any credit in here, the 

2 lif• of the school might be SO years - and you didn't give any 
the 

3 creoit in here for the life of/school, didn't give any credit 

4 beyond the period that the bond wquld extend did you? 

5 

6 U Now, over on page 7 •••••• capital expenditures for 

7 recteation, let• s see now you show a figure here of 25 acres 
l 

8 at $2,000.00 per acra - that.•s what you put in ther•'? 

' 9 A Right. 

10 Q Is that $2,000.00 per acre - where did you get the 

11 lfigura $2,000.00 per acre? 

12 A I can't recall at the moment. 

13 Q Well, did you - is this referring to land in Greene 

15 A It's land in Greene County. I did make a specific 

16 1•ffort to find - in other words I was basing it som811ihat on 

17 the: plan and assuming that land for parks as the plan calls 

18 for - would be valued at a certain value, I tried to determine 

19 ~hat that value was - the best determination I could cane to 

20 was $2,ooo.oo. I think you must also bear in mind here that 

21 none of these figures are hard and fast. It says so right in 

22 that letter. 

23 COURT a Mr .. Evans, let me ask you this as a general 

24 ll!ltatement and maybe it will clarify the gist of your position 

l.01 

25 l::hat you have taken in this report. Are Y<?U saying that _be_~c_a_u_s_e__. __ _ 
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1 the existing costs to the county of maintaining j?ublic facilities 

2 exceed• the tax revenue that the expected development of this 

3 •ub-diviaion would create a greater loss, or is it •.•• ie the 

4 county now operating in the black with regard to its facilities 

s and the services required? 

6 ~ That I don't know, but •• 

7 COURT: Yo.u don't? 

8 A The purpose for submitting this and I might elabor•~• 

9 once more upon my role. It is my responsibility to notify the 

10 planning comm:i.ssion • whenever he ma.kes a de~ieion on all of 

11 those things whi_ch I feel will be pertinent in the decision. 

12 COURT1 Well, these ••• 

13 A So in doing this I felt that the public interest 

14 was at stake in the fact that I had considerable doubt as to 

15 whether or not - why I felt that this sub-division would create 
financial 

16 a significant adverse/impact upon the county. So in order to 

17 arrive at sane general figure as to what this might be, I did thill 

18 report and I admit I did it hastily. I admitted to the planning 

19 caaunia•ion and the Boax:d of Zoning Appeals, that it contained 

20 many possible errors which were open for dispute and that it in 

21 no way represented a definitive study, but it was simply aubmittet2 

22 to indicate to the planning commission that the • Potential 

23 for an annual deficit to the county was great •. 

24 COURTa Well, is that baaed upon prennt experience 

25 or mere future projections without regard to pre•ent experience, 
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thad•s what I'm getting at2 

/ A It's based upon the projections that will come about 

once! this development. is ccrnplete - in other words you have 

all ]these ••• 
I 
I COURTa Let •s suppose we •ve got three hundred house-

holJ1. in the county ••• 

A !n. other words the school system ic. already crowded, 

B theJ are 90,;.ng to C(llltr ibute more in the way of - they are going 
I I 

9 'I to- demand more fran the county in the way of expenditures for 
I 
I 

·JO capital facilities and se.t·vices than this property will pay 
! 

11 in the various taxes • This was the point I was trying to ••• 
I 
I 
I 12 COURT& What I 1 m asking you now is do you have any 

13 pre~ent basis of asserting this or is this speculation? 
I 

14 A This is speculation, assuming this development is 

15 developed as proposed. 
' 

16 I COURT& Well, if the present set-up is not operating 
I 

17 in ~ha red, why do you speculate in the future it will operate 
I 

18 in /the red, that's what I'm getting at? 

I A Are you speaking ·of the. county? 

l COURT: 

21 pop
1 
la tion? 

19 

20 The services required by an increase in 

I'm assuming that it will - once again based upon 

j A 

in ~be red, 

22 I'm not assuming that the county will be operating 

23 

24 my /experience as a planner in the county, that the county's 
I 25 ac~cmic base is very weak and tha~_!lDY development that comes 
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in which c.:eates a considerable deficit, financially speaking, 

2 is going to cause problema, financially speaking, in the county. 

3 COtJR'l1: What's the basis of the deficit, what - is 

4 it a combination of all services or particularly the school•? 

5 A It's a c&nbination of all those services which 

6 would appl"· to the people that would li'Ve in this developnent. 

7 And since it is so similar to Hollymeade, in its demographic 

8 characteristics and its size and tlu·1 pr ice of its homes - then 

9 I could come to some - I feel, fairly correct conclusion - and 

lO in the Hollymeade Study they also came up with a very la.rge 

11 deticit in that _sub-division to the county. And using these 

12 statistics, I based this study • 

13 COURT~ Well, is there any present analysis of what 

14 the situation is in Greene County without regard to this sub-

15 d iviaion? 

16 A Not - are you speaking in the way of ••• 

17 COURT 1 What the total cost of services in the county 

18 would be without regard to this sub-division that we have under 

19 consideration here? Is the revenue generated by the present 

20 resident• of the county less than or more than what the services 

21 that are presently required amount to? 

22 A I don't know. I would asswne that they equal or 

23 exceed it. The conunissioner of revenue I would assume ••• 

24 COUR'l' 1 We 11 do you know what the annual cost per 

10 

25 
capita ia for school pupils in Greene COUJ!,_;;_t..-.....;.. __ ~t-11~re--r.1;8'1itHlt---'--
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1 in 1 your re1>ort? I 

I 

2 A Yes. 

3 COURT a Where is that? 

4 A On page 4, I believe - ope1:ating expenditures .. 

5 If iYOU will turn to the allocation of operating expenditures, 
I 

6 wh~ch is a sw1.or1ary sheet - services: educa-tiori, library, land-

7 fiJl - haw you foune that? In other words the operating 

s ex+nditures, the money to .,ay a teacher to educate the 1.05 

9 stu~ents estimated in a single family dwelll.Jlg unit, would 

10 be r348.42, tlu.t 's to "perate that school. In "ther words to 

11 proride services. To provide the actual facilities ••••• 

12 COUR'l': You 're not saying that Greene County can 
I 

13 operate its sciiools for ~348.42 a year per pupil are you? 

14 MayL they do/ 

15 A Yes, about that ••••• 

16 COURT: That's the lowest I've ever heard of if that's 

( 17 the case. 

A Ana then ••• 

COURT: W'nere did you get that figure? 

20 
h iiell, it goes back to the - you havu to go back to 

21 operating expenditures for services used by householdu in the 

22 parJicular aub-diviaioh. In other words the total school opera-

23 ticmL coats as near as I could get it was one million, 356 
I 

24 ~hou~and dollars, minus state and federal school operation funda, 
! 

1---____ 
2_s.lJ1>_f_a-!-~-2_t_h_ou_s_a_n_d_d_o_l_l_ar __ s_._ --------------------------------~---
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1 C..OUI\.T, New is this net costs to the county or is 

2 this the total cost ~o the pupil? That $348.? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~ This is the net cost to the county. 

COURTa A11 right, well~· that doesn't necessarily 

mean that per capita cost of education ••• 

~·!. Ht:ll, it's the houaehold cost •••• for a single 

family dwelling nni.t:,' that we forsaw going in Greenetown Village 

COURT' We 11, that ought to take into accour•t then 

the revenue sharing you are sayingi' 

A I bel.iave so, I don't have all the records •• 

COURT.a All right. 

A You might also be interested in the apartment 

ie considerably less - t.hey carry ......... it's only $145.00. 

So this isn't per capita, it'• per household. 

COURT 1 I' i•t talking about the cost per student. 

A Well, I did it by household not by student. 

COllR'r1 What is the $324.031 maybe I'm not following 

you here. 

A I 'in sorry that is annual per pupil, but the u •• 

would up it to $348 .-••• 

COURTa 'Wbat'a ADM? 

A Average daily membership. 

COURT 1 Uh-huh. And you are sa yinq that• s not th• 

groaa cost for· pupil, but the net cost to the county? 

A · That 'e right. 
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1C7 

1 COURTa All right, go ahead, Mr. Parker. 

2 ~ With respect to parks, I was going to ask you this 

3 quelstion. You have included in there I notice fr an the com-

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

; 

pr.henaive, the so-called canprehensive plan - standard for 

reJional park, district park and cosnmunity pa.rk and neighborhood 

parf, is that 1:i9ht? 

A 'l'o the best of my men\ory, yes ~ 

u lS acres pe:r· thousand for recreation on the 

regional park, 3~ acres per thousand of population for district 
acres 

park, and l!:i/per thousand £or ~OJiununity park and 2 acre3 per 

t~sand population on the nei9hborhood park, is that right? 

A 'l'o the best of my recollection. 

U What if any account has been taken in this connec-
I 

tioil of the fact that we have one-third of the county already 
i 

taken by national forests? 

A Well, that's beside the point~ 

Q Well, wouldn't the national park serve the 

func:]tion of at least a regional park? 

A No. No, if you read the comprehensive plan you 

20 wil~ see that it wouldn't. 

21 
Q Is one sub-division to bear the expense of all 

I 

22 
I. 

the.: •• 

23 
A No, no, if you will look at number 7 on the first 

24 
page, Greenet<1""u Village is only assigned the requirements to 

25 
meet the nwnber of acre~, accord~ to standar~s set for.-'-t-=--h--'-in __ __,__ __ 
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-
1 the plan, '· 1hich will be 25 acres. REgardless of what the 

2 sub-division, if a similar sub-division came in and located -

3 it had the same nwnber of homes it would require the same 

4 nwnber of etandnrds • ..: The ·standards are similar for every 

5 sub-division regard less. 

6 ~ It.' s got to be able to si!pport - in the county 

7 for a national L:>ark - ~it• s got to he able to suppQrt 25 acres 

8 for various and sundry parks? 

9 A ,"\ccording to accepted planning standards, yes. 

10 ! refer you to page 10, a chart, 

11 your pages a.re ::iot nwnbered.. now many unlts do you show on here 

12 for the •••.• for the a?artments? 

13 A 168 • 

14 •J I.s that consistent with .the plan that's submitted 

15 by this deve lo[>ar.? 

16 A To the hest of my knowledge it was •••• at the time 

17 I did this. 

18 Q Well, I notice there was a date on here of ••• this 

19 is the revised ••• this is revised, isn't it? It's marked 

20 revised ••• 

21 A I believe it was revised but it was revised a very 

22 short time after it Jas originally completed. 

23 Q Actually you revised it after the hearing didn't 

24 you? 

25 A ·No sir. 
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V. Gh you reviseJ it before the hearing? 

2 A No~ l submitted this to the planniny r,arr::ission 

3 as I· ,is • 

4 U As it is revised? 

5 .~ Where do you get the revised from? 

6 =~ It's markr~d revised on the retiJrn •• ,, 

7 

I 

8 Let~s see w,'.1at you ere :;.-:e'.:~.rri:n<J to. o. 

9 ~ The sheets, I think, Your Honor, say the sa~e 

JO thiAg - one of the:11 is rna;:ked rev.isf:Jd. 

11 

i 
COUHT: Well, we•re talking about the one in the 

12 recdrd. 

13 •J They're both in the record. If the Court please, I 

14 show' ••• 

15 A 'Les, you 're r. ight, there was a revision because I 

16 remelnber the total - the net ;annual deficit was greater at the 
I 

17 secoha revision than at the first. 
i 

18 I Q ·iou didn't miss the opportunity to reflect that by 

19 a reiision of these figures? 

20 A There was a revision, I don't remember when the 

21 revi~ion took place. I don •t re:nember what in the revision 

22 cl·eatled the excess in the annual de fie it. 
I 

23 
Q How much tima did you put into this particular study? 

24 
A In actual development of it, I spent three days and 

25 anothler staff rr:ember of the planning comrnission •••• 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 



App.150 

Evans - Direct llC 

1 Q What's your background, sir? 

2 A I have a bachelor• s degree in geography from 

3 Arizona State University. and a master's degree in urban 

4 planning from Virgin:f.a Tech and four years of active planning 

5 experience • 

6 U All right,. sir. Now, on no place at all did you 

7 notice that the actual flgures submitted with respect to 

8 apartments was not 168 but 120 un.its? 

9 A I could find it no place. 

10 Q Dido•• 

11 A I I_llight also add t.hat theRe - the copy of this 

12 was given to you at the time of the meeting and no objection 

13 was ever raised about the nwnber of units incorporated. I never 

14 heard from you subsequent to that t.L'lle. So I had no infor:na-

15 tion. I did the best I could to ·determine it. 

16 Q You had these plans • • ••• 

17 A I did. I also had - I believe the figures I got 

18 were from a letter that Mr. Matthews sent to Mr. Morris, stating 

19 that he proposed 168 apartments. 

20 Q Do you know whether that was before or after 

21 the townhouses were t.ake n out? 

22 A I don •t know. 

23. Q Well. it does show C>n this plat on the last page, 

24 it says total number of units 120 - where it aaya apartments, 

25 doean •t it, sir? 
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zvana - Jirect I .d 

1 

2 <J I·E you w.i.11 hold t~1e .>ide of this ••••• ·~ 

3 

4 are referring ti:> or whet:her you are referrtn.<; to ".)nc block or 

5 the entire ap-'l:ctment c:-om~1le.:<. 
' 

6 •J !~. sayq ~otal 'lllmber of unlts, ri9ht :near the word 
I 

7 apa.ftments 'l .110? That'~ all .•.•.••. On page 10, the 

9 thousand dollarr.:;, nea:c t.he r i9ht hand lower corner, what does 

JO that figure rr:o ~>resent, n Lr •.. 

11 

12 

you 
13 1-:::0URT: Which page arc/referring t.o'? 

14 Q p .4ge 10. e •••• \:here. El i1 f. i9ur~ of twent7-one thousand 

15 dollars 
I 

down in the right hand corner. It says add share generlal 

16 capital expencl itures. 

I 
17 A Yes I seo it. 

18 •J 'tolhat does that represent? 

19 A ThJ.s was the one r>oint in the urban land use study 

I 
20 which was unclear to me. Apparently when a .sub-division reaches 

21 a. certain size, ther.~ is nec.:essitateo some form of conmunity 

22 cent•r. And Rince it ·was difficult for me to determine whether 
I 

23 or not that would be ne•.~ensit~ted by this ~evelopment, I felt that 

24 with 1 the projected L>Opulation of anywhere between 11 hundred and 

25 15 hundred people. that it might possibly be so, so I prorated 
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Evans - Direct 

1 ~the section in there was very brief, it did not go into any 

2 definite explanation. I didn't fully understand it myself • 

3 So I simply prorated what they ·established for a figure for 

4 the number of units in the Greenetown Village sub-division. 

5 O You didn't fully understand but you didn't mind 

6 putting it in this so-called analysis ••• 

7 A I understbod - no, I understood what they were ••• 

s they were talking about some type of a community center of some 

9 sort, which would incorporate branches of the various services 

10 that can be provided •. Now they didn't go into any detail or 

11 break this down.or explain this to any great extent, but I 

12 did add it. 

13 Q Is there a community center now in the vicinity 

14' of Ruckersville? 

15 A No. Now what do you mean - when you say conmunity 

16 center what do you mean - what are you referring to? 

17 Q What do you mean when you say community center? 

18 A I mean a branch library, I mean a rescue squad, 

19 perhaps a fire station - all of those things which a high densitl 

20 Ruckersville being considerably 

21 smaller than the proposed Greenetown Village, and nev~r propoaed 

22 to grow a third of what Greenetown· Village is proposed to grow 

23 there is no COfi\munity center and there was never projected any 

24 community center for Ruckersville. And there would be none •• if 

25 Greenetown Village does not go in. 
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Evan;;..;; - Lirect 

Q v·ou:r.· .Hcnor, I don • t want to burden the Court any 

2 lc1nger by questl.cnir.g this gentleman - he can answer Mr. Dickey 

4 COURT: All .:::ight, ~t..r. Dick~y or Mr. Slaughf:.e:.::, any 

5 qi.::.esticns? 
I 

6 f;LAOOHl'ER: We rni'3ht as well call him in our 

7 presentation, Ycu:c r-r.c•ncr~ Vii? won't ••• 

8 COURT: All ~i9ht:. 

9 St.AOOaTER: We won't cross examine him - he's been 

10 cross' exarninec. 

11 Cl)UIFl'; .t\ 11 right, you .-r1ay be recalleu then, Mr. 

12 Ivans and I'll ask you to stand by. You are excused for now. 

13 IAll right, Mr. Parker. 

I I 

I 14 PAi.'U<ER ; Mr • Garth. 

15 

16 SHERMAN w. GARTH, having been duly sworn, testified 
I 

17 as follows a 

18 

19 
:OL~ZCT E:&\I-1 INATION 

20 BYs 
I 

JI.fir. Parker 

21 
Q Mr • Gar th, I won 't keep you long • You are Sherman 

22 ~arth and you are Commissioner of Revenue in this County? 

23 l,, Yaa sir. 

24 
Q Mr. Garth, how often are general reassessments 

25 
1nadra in this County? 
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Garth - Direct 114 

1 A Bvery •ix 19ara. 

2 Q Prior to general aaaeaa•nt do you have the 

3 authority to aaeesa any property in the County? 

4 A Yea air. 

s Q What kind of property do you aaaeaa? 

6 A Well, if it'• a sub-division, or if a peraon 

7 .. 11• off four acre• of land off a hundred acre tract or any 

a improw•nta that• a .aa cm it for a driveway or ••• 

9 Q So if it'• a aub-diviaion you aaaeaa it? 

10 A 1Ma air. 

11 Q And heretofome what rate have you asaeaaed - what• a 

12 the ratio of ....... 4. val• to the true value of the property? 

13 A 'l.Wnty percent of the aale value. 
'··.., 

14 Q Beg your pardon? 
~--

15 
,. 

A 'l'Wnty percent of the aale value. 

A 

18 Q 
•\ 

19 A .. :· 
.. - ..... · 

'·· 
20 \ 

\Q All right. That'• all. 
" 

21 

22 

23 . BYa Mr• Dickey 

24 Q Mr. Garth, Mr. Parker. asked you how often t"heH gen11raJ 

25 n••••••enta are ;;. wbea do you expect the next one to occur? 
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1115 
f-------+-f-----+----------·-------------------·----------~---··· 

I 
Garth - cross 

A We have - it •a in effect right now. 

2 Q It's going on right.now, and any sub-division that 

3 

4 

wa11 created in the year 1974, would you be aaaeaaing that or 

wojld it be reassessed •• 

5 A It would ba reassessed by the reaaaesaor•s board. 

Q So you would have nothing to do with it, would 
6 I I 

7 you? 

8 A Not for '74. 

Q For this specific year 1974. However, in your 

10 ca~city as commissioner of revenue are you familiar with tbe 
f 
I 

i1 price of land in Greene county? 

12 A Well, I would ·aay ao. 

13 I ' Q Ia it your professional business to be so? 

14 I A Yea sir, I think ao. 
' 'i 

15 Q Have you had occasion t o check on the fair market -

the sale price, I'm sorry, of lots - single lots, which sewer 

and r•ter, .. pt.le system •nd - septic syat ... and well have to 

18 be i!ftatalled? 

16 

17 

19 PAJU<ERa Your Honor, he'a making Hr. Garth his own 

20 witness ••• 
I 

21 
,, 

COURTa Yes.air, M's ••• you're going outside the I 

22 I ···1'1• sir, you may cont in..- .... 

23 Q I've no intention of doing that. 

24 I COURT1 You are aaking him your witmaa, but you may 
I 

25 continue on that basis, Mr. Dickey. 
L--------11-_~I __ _:__ ______________ ~---------'--------------'--~ 
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5 

6 

7 

8 of a 

9 

10 

App.15q 

Garth - c:ro•• 

Q 1lo objedi•• to ••• 

COUR'l'. G• ahead. 

Q save you accaaion to inveati9ate this? 

A 'l'he ••• ; . 

g The aale price of lots? 

Q Do you.·haw any informed opinion•• to the val• 

twe acre lot in the location where Gne,..•n Village ia? 

A 'l'Wo acre lot;a ••• 

PAIUCllRa Doe• tbla presume proper aewer and water? 

11 

11 

12 the 

Q l 'DJ asld.n9 him to - ~uat a blank lot with the owner

pu:chaaer provide• Mptic ayatem and well. 

13 COUit!'• You an talking about atreeu being there 
I • 

14 .noueh? 

15 Q Yea, but atreeta being there? 

16 A ·'l'WO acre lot •••• wll, · juat take acrroaa the board, 

17 I'd aay betwen five and a1x thouaaJl(t dollara ••••• per: lot. 

18 COURT. Jll9r lot? 

19 A Yea air.• • •• a two acre lot. 

20 COUR'1'1 Aaa•inf•••• 

21 A That'• :tut baainv it acr~• the board, Your Henor, 

22 on thl• other aub-cliv1eion, you know, in that vicinity. we don •t 

23 have any r:lgbt in tlaat vicinity with exactly two acne 1n tbea. 

24 Tiie -1i.r the lot• an on the aw1:a9e per: aci:e, the more val• 

25 they ba•• on them to bl'inf a little bttur price ••••• per aan. 
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Garth - cross 1117 
--------------------·----··------------·---------·--....;__---------+--

! 
COUR'1'1 All right, any other queetiona? I 

DICKSY1 I have no further queatione. \ 

, I 

2 

3 COURT• Any croaa on that, Mr. Parker? I 
I 

4 PARl<BR1 Yes air. 

6 RBDIRECT EXAMINATION 
' 

7 BY• Mr. Parker 

8 Q What was the approximate value of the lots at 

9 Greene Mountain Lake? 

10 A Greene Mountain Lake, on an average ••• 

11 COURT• TalJd.ng aaout per acre now or lot? 

12 Q Per acre? 

13 COURT 1 Per acre •••• I don• t ••• 

14 A Per acre ••• 

15 Q Per lot will he all right. 

16 A okay, per lot. About 3 thousand. 

17 Q All right, and how about the water front lots? 

18 A Well.•.• 

19 Q In fact the water front lots were going for about 

20 10 thousand dollars per acre or 5 thousand dollars per half 

21 •ere? 

22 A Right. 

23 DICI<EYa Your Honor, Mr. Parker• a testimony •••• 

24 Q But that in fact is on an 80 acre lake ian•t it? 

____ 25_......'----______ A _____ B_u_t_w_h_a-,-t __ ? ______________________________ _J_ __ 
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Garth - Redirect 

Q That in fact i8 on an 80 acre lake ian•t it? 

2 A I don •t know the amount of acreage that'• in it, 

3 it•• a aice J.ak9. 

4 Q Approxianat:elylOO acrea you'd say? 

s A Smewhere cl••·. 

6 Q And that i• land that •• you said a minute ago woulc 

7 be higher price'-'··· land" than ~i• land down there would be? 

s A With th• •i•• lot• they haw, yea air. 

9 Q And i:be lake "I 

10 A Right. 

11 COURT• What'• the eiae of the lot• that you've jut 

12 referred to •• having a value ••• 

\\ ;' 13 A OWlr at Greene Mountain Lake? 

14 COURT• Yea - average a ize? 

15 A rrm - tbey w•uld probably average .61 to the lot. 

16 I •m juat - that •a a gueaa. 

17 COURT• Then th• per acre val• would be mucb higber 

18 than what you'v• giwn for '1le area at Ruckernille? 

19 A Right, thoae ••11 lota like Uat on a laJce •ell 

20 higher than ••• 
21 

1
PARJCIR1 ~ • aek you tbia qu.atioa - when do ycN· 

22 make the •••e•-nt on aub-diVi•ton• when it•• laid to record or 

23 when it•• - when the lot 1• aold? 

24 A Well, when the lot is aold - aay it• a 20 lot• pat 

25 on in one section - on a plat. And five of ~ lota are sold, •• 
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11 Garth - Redirect 119 
. -------------------------------------------------------------------------+--·--

in 1973 and I average it out on what - for the 20 lots what those 

2 fi w would br in;, maybe they would have 15 to ae 11 in • 74. 

3 And that'• the way I realize my valm. 

I 
4 I PARKER 1 So the only lots which would be affected by 

s general reassessment would be thoae which were in the works 

6 \at :the time of - those which had been plated at the time of 

7 ge,.eral reassessment? 

8 A For that year, yes sir. 

PARl<BRa And after that you pick up untilthe next 

10 general aaseeament ••• 

11 A Right, yea sir. 

12 PARKER• Bach year? 

13 A Yea sir. 

14 COUR'l' 1 Suppose a man builds a 25 thousand dollar 

I 
15 on ·that and applies for a building permit, what do you do with 

16 I it, Mr. Garth? 

17 I A · I assess it at whatever he gets hi• building 

18 

19 I 

20 

21 

22 

23 

permit for, 20 percent of that value. 

I COUR'l'a So you immediately pick that up when he applie• 

for1 hi• building perm-it? 

A Yes air, and then I have to contact him at the end 

of the year, Your Honor, to see what percent•CJ• of that building 

ia complete for the next taxable year • 

COUR'l'a You don't wait for a 9eneral reaaaeaament to 

25 catch an improvemnt? ------------------------------------'----! 

24 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 



App.160 

Garth - a.direct 1 
---++-----·---·--·--·-·---·--·····---------·---··· ----··------------·-· 

A Oh no air. 

2 PARJ<BRa That'• all. 

COURT• Any other q\Mt••iona? 

4 S lAUCHl'l'BR a Juat a aecond •••••••• 

C:OURT1 Mr. Garth, I take it that if a man put up 

6 a 25 thouaand dollar c1Wa lling or whatever figure he gave in 

7 hi• building permit, that'• the baais you would use for valuatio 

s once it•• canpleted? 

9 A Yea air. 

10 coua'l'a And you apply 20 percent factor against that? 

11 A Ye~ air, if he got a 30 thouaand dollar building 

12 permit I would •••••• it at 6 thouaand. 

13 COURT• I -· All right, any other questions? 

SlAUQHTBRa I would aak the Cow:t • • indulgence •••• 

15 COURT• Mr. Garth •• I underatand it, a general 

16 reaaaeaament wouldn •t ha•· a great deal of effect on a new 

17 · conaU'uction project would it? 

18 A Mo air, I don't think ao •••• not if the applicant 

19 gave an honeat eatlmate on hie building •••• no air, I don't 

20 think ••• 

21 coua'l'a U.la•• there'• a marked incr•••• in the valu 

22 9enerally, the con.U:uct.ion ~Ollta would be •• bi9h aa any r ...... -

23 anent coat•? 

24 A •• •ir. I think - we are having that r••••••-nt 

25 now and I don't know if Mr. Barbour ie here or not ••••• he could -----·-
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Garth - hdirect 121 

l maybe compare or tell you a little better than I could because 

2 I really don't know what value he's putting on. 

3 COURTa Do you know whether be checks the building 

4 permits in his reasaeaa•nt? 

5 A No air, he doesn't. 

6 COURT1 He doesn •t. In other word• he makes an 

7 j independent appraisal an the general reasaesSJm1nt? 

8 i A Yea sir. 

9 COURT1 All right, gentlemen any other questions? 

10 Thank you, Mr. Garth, you may stand aside. 

11 

12 CHARJ:.BS VIVID, having been duly sworn, testified as 

13 followsa 

14 

15 DIRBC'l' BXAMIN'l\'l'ION 

16 BYa , Mr. Parker 

17 Q ·You are Charle• Vivier and you live in Greene 

18 County, I take it and you have a poaition with the water authorit 

19 do you not - Greene County Water Authority? 

20 A Service Authority. 

21 Q service Authority ••• yea sir. 

22 A Rapidan s·C'vice Authority, I'm administrator, 

23 the Authority has a five member board of membez·a and I adminiatra 

24 the policy of that board of members. 

25 
Q All right, you also _in I?•r~_operate this plant down 

J--~~~----'-'-~~-,-~~--~~~ 
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Vivier - Direct 
·+!--------·-···-·-··---------·-··---------·-----·--------------··-··-·--------

here that provides waur out of the Rapidan Ri"9r? 

2 A That'• correct, I have canplet• day to day manage-

3 mant of the ayatem. 

Q All right. 

A And I do partially operate it. . .- •••• the plant. 

6 Q I• there a water main which - I'll l::le real quick 

7 about it if I can ••• ia·· ~re a water main that ccmea up Route 

. s 29 and tlwn come• doiWn Rouu 33 until it pt• to the water tower 

9 down hare, about Jake Bar l~ •a •••• 

10 A ••• used car lot? 

ll Q car lot? 

12 A That'• correct. It'• an eight inch line, an 

13 eight inch water main. 

14 

15 

16 

17 

18 

19 planti 

20 

21 

22 

23 

24 Villap? 

25 

COURT1 Wh&i;r•.t.?· 

A Bight inch. 

Q An eight inch main? 

A That•a correct. 

Q Bight inah, is that the •iz• which it leave• t1w 

A That'• cornet. 

Q It• a • '9ht inch all the way? 

A All the way to the atorage tank, yea.air. 

Q That will go right by the pr:opoaed caree .. tGWn 

A That'• correct. · 
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Q What is - at what percent of the capacity of 

2 your plant are you now operating? 

3 A I will refer to the summer months which were a 

4 little bit heavier than they are right now - which are the damen 

s month• and we made the calculations and at that time we were 

6 operating at approxina tely 30 percent capacity ••• of treated 

7 water capacity ••••• producing approximately 70 thousand gallon• 
I 

s I a day. And that waa serving approximately 400 connections. 

91 Q All right, sir, and about how much, are you 
I 

JO mak!ng up daily the amount of water that ia taken out on any 

11 giwn day? 

12 A That• a the way we operate, that •s correct. 

13 Q Now except on the week-ends? 

14 A Well, for our convenience we can put more water int 

15 j atorage to carry ua through the week-ends • 

16 I Q You've got: 400 account:• ••• 

17 I A Approximately 400 homes, equivalent, that includes 

18 trai,..rs - I count each one as a unit. 

19 Q Isn't that tax free? 

20 A Yea air, there's an availability charge. It variea. 

21 Q What would it be for something like G~enetown 

22 Vil~ge? 

23 A For the first year it would be c.M hundred .. dollar• 

24 per residence and the second year it would go to 200 ~ollara per 

25 reaidential unit ••••• as we _apply the_ po_lic:l._n~.· 
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Vivier - Direct 

O And there are 300 units - Your Honor, the court 

2 will take note that there are some - some three hundred units ••• 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23. 

24 

25 

COURT: Yes air, that'• been referred to. 

Q So it would be 60 th9uaand dollars, if it were 

all 200 dollars? 

A If they average 200 but of courae they can•t, but 

I assume you - as I said the maximum would be 200. 

Q Ia your' authority in the financial position that 

you'd like to. see them in? 

A Well, certainly. 

SLAUGHTER: If the Court please .•• 

O In dealing with the impact on the community, Your 

Honor, and as much as theee people might neel.: these monies -

the 60 thousand dollars and other monies that might be 9eneratec 

by. . . 
COURTi well, it'• a question of whether this would 

.be beneficial .•• what'• the objection, Mr. Slaughter? 

SLAUGHTBRi I waa going to aay -_perhaps •tate my 

objection, I'm not sure that Mr. Parker'• rebuttal waa exactly 

timely - now Your Honor, if the court please, Mr. Vivier teati-

fied before the BOard.of Zoning Appeal•. Of course my objectio~ 

is continuing, but effectively this is just simply a repreaenta-

tion of what was before the Board. 

Q I'• through with my que•tioning of thia witneaa, 

Your Honor. 
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Vivier - Direct 
>--------l-+------------···-·---····----· ·--------··-·---------·-···-------·-------· --

125 

COURT 1 We 11, I knew Mr. Viv !er• a remarks were 

2 abstracted in the minutes, but neceasarily along the lines 

3 th•t he has just testified, and I'm not sure whether you've 

4 gotten some new material that's relevant, ar whet.her you 'va 

5 I nhaabed same of the old. NoW, I gather fram what he said 

6 I tha.t the water or tha ..,..r authority could acco111tlo<late thia 

7 pro~osed sub-division within the limits of ita present capacity? 

8 A That's correct. At thia time, now I say the 
I 

9 plai~ baa a design capacity and today if we had 400 more 
I 

10 or ~00 more homes today. we could accomnooate them. Now how 

11 the rest of the system will grOW' I don't know, but at that ti.me 

12 we will have to make other adjustments. 
I 

13 Q But actually you couldn •t expect the whole 300 
14 to go an at one time? 

15 I A No. I can safely say we expect the ayatem to 
16 grow'normally, if it doesn't we are hurting. 

17 I necessary adjustments as the growth continues. 

18 won•~ venture anything on that. 

19 
Q That'• all the questions I have. 

We w i 11 ma.Jee the 

Well ••••• I 

20 
COURT1 All right, Mr. Slaughter. you or Mr. Dickey 

21 aaay aroaa examine. 

22 

23 CROSS BXAMINATION 

24 BY1 Mr. Dickey ,. 

25 
Q one or two brief qu~_ationa. Tbia 100 dollar c---- ...,:-11'\"' 
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--+i----------·--·--·-·--·-- ----~ivier_~ croe•-----·-------------·-------l-1_2_6-4 
foe, bow much does it coat. you. to earn that 100 doll.aX' connec-

2 tion fee? In other words how much is it poaaible for the 

3 authority .to make in connection with the aub-division? 

A In a aub-diviaion where that 100 dollar applies 

s it coat• the authority nothJ.ng, that. is free and clear. 

6 Q One hundred dollar• plus the coat.a? 

7 A That•• right. So i• the 200 dollar• after the firat 

a year. In other word8, that simply gi~• tbam the availability 

9 of water, the developer then has to put 1n the connection at. hia 

10 cost. 

11 Q You are speaking here only with reg8.rd to Rapidan 

12 service Authority aa .a water authority not aa regards anything 

13. to do with sewage, is that correct? 

14 A '!'hat's correct. We have no Mwage program at 

15 thia time. 

16 Q You have no knowledge on that subject? 

17 A I ••• 

rn Q You haw no expertiM in that? 

19 A That'• correct. 

20 Q You have no expert!•• on the aubjeat of a central 

21 sewage •Y•tem that might or might not be •••• 

22 

23 

24 

25 

PAIUCBRa Mr. Dickey is making him his awn witneaa ••• 

CODRTa Ha'• cammented on the sewage system before. 

Q I'm just trying to ••• 

COUR'l'a Well, don•t 90 paat croea exaaination tho119h, 11r. 
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ll Dic'kay. He basn•t testified on sewage, I don't see what him r-
2 expertise ••• where· the issue arises on it. 

3 0 That• a all I wanted to get was the answer I got 
I 

4 and I'm finished with him. 

5 COUR'l'1 Well, you don't have to go past what•s !J9&r.;. 

6 tea~ified to, though you're going into a new area, that's 

7 properly objected to. Mr. Vivier I'm not sure that its been 

8 placed in the record - it should be- I'm aware of it, and a~ve 
I 

91 heard testimony before, but the Rapidan Service Authority is 

10 not.based any way on tax revenue but on reveAue generated by 

11 fee• charged to the users? 

12 A That's correct. 

13 COUR'l'1 So the financial condition of the service 

14 authority ia not in any way involved with the tax structure 

15 of G.reem county? 
I 

16 A That's correct. 

17 COUR'l'a Anything else fr cm counse 1? You may stand 

18 
I 

aaia.t, thank you air. 

19 PARKBR1 Mr. Vivier may be excused, Your Honor ••• 

20 COUR'l'1 Any objection? You may be excuaed Mr. Vivier. 

21 VlVIBR 1 Thank you, air. 

22 Cot1RT1 All right, call your next witMsa, Mr. Parker 

23 

24 

25 
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1 ROSSBR H. PAYNB, ·JR., haviJ¥,J been duly sworn, 

2 testified aa followaa 

3 

4 DIRICT BXAMINATIOB 

5 BYa Mr. Parker 

6 Q Would you please state your name for me sir? 

7 A Rosser Hi- Payne, Jr. 

8 Q What 1a·your occupation? 

9 A I am a professional planner and visiting professor 

10 of planning at the University of Virginia. My professional 

11 office• are located at 59 CUlpeper Street in Warrenton, 

12 · Virginia. 

13 Q HOW long have you been a profeaeional planner? 
:~ 

14 A Twenty-four years~ 

15 Q I beg your pardon? 

16 A For twen~y-four years. 

17 Q What kind of couraea do you teach at the 

18 univereity of Virginia? 

19 A I teach the planning courses both in designing 

20 and planning implementation and its theory. 

21 SLAUGHTBRa If it pleaae the Court, first, my objection 

22 continues, but I think it might be appropriate to inquire right 

23 now and aave time. I don't know what the purpoae of this witness" 

24 teatimony ia. He did not testify before the Planning Cammi•aion. 

25 Certainly no gapa in the minutes can be contributed to any record Lrl, 
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1 of what he said or did not say. I really don't understand 

2 what the purpose of his being contacted for this hearing is 

3 j for. 
I 

4 COUR'l' 1 I may be jumpiug the gun on Mr. Parker but 

5 I have got an idea that Mr. Payne is about to take some pot 

6 shot• at Mr. Evans but unless that is what it is I think Mr. 

7 Slaughter's objections are well taken. Now, if Mr. Payne ia 

8 I involved with counteracting Mr. Evans testimony or report it's 

9 relevant. If he is not, Mr. Parker, I think Mr. Slaughter'• 

IO obj,ection is we 11 taken. 

11 PARKER1 That ia what we propose· to do, sir. He has 

12 als,o co.- on the question of t.he standards that Mr. Slaughter 

13 
. I 

baa said we have to meet. 

14 COURT 1 Yea 8 ir • 

15 PAR.KER1 In the event. we don't have luck w have 80Rl8 

16 I que•tions we would like to cover • 
I 

17 COURTa All right. The objection is noted and over-

18 ruled on the assumption that Mr. Payne'• testimony will be in 

19 oppoaition with that given by Mr. Evans and Mr. Evana • report. 
I 

20 SLAWHl'ER1 -rea, and I would note my exceptions to 
•• 

~29 

21 the court's ruling because/the Court baa stated that effectively~ 

22 what i• happening ia that Mr. Parker baa had four months to examiltle 
' in 

23 material that ia there and now, in bringing/hi• rebuttal that 

24 should have been in before the Board of Zoning Appeals. This i• 

25 the difficulty of this type of hearing. sir. where oart of it is 
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before an administrative body and part of it is here. Grant 

2 it, the Court may, ae it bas chosen to do, thia of course is in 

3 the court's discretion to hear evidence but it ie also the reason 

4 why there is such a strong.preswnption in favor of the acts of 

5 the Board of Zoning Appeals. If acted on what was there be fore 

6 . it •••••• 

7 COtJRT1 All ,right, now, Mr. Parker, the point has 

8 been made. Thia is scmething that could or should have been 

9 preaented before the Board of Zoning Appeals. The question is 

io why this was not preaented_in opposition to Mr. Evans' report 

11 then. I believe Mr. Evana indicated that a copy of what he had 

12 rendered was available at the time he teatified. 

13 PARJ<ER1 At that time and not before, sir, so there 

14 waa no way for us to kn~ that the County at that time was 

is going to preaent an immensely long fiscal impact study and there 

16 was no way, there was no witness right there, no expert, and it 

17 waa impossible for us to have gone into the question of these 

1s particular figures. Mr. Bvans himself baa put a tre•ndous nwnbe 

19 of holes in these reports himself. . 

20 COURT1 If that'• the case then Mr •. Payne•• testimony 

21 •hould be limited to counteracting Mr.. Evans• r•port. 

22 PAIUCER1 I think it will probably be, air. 

23 COURT1 I think it would have to be. 

24 PARKBR1 I think Your Honor the Court has discretion to 

25 hear Mr. Payne and in that I'd like to supply an area down there 
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1 with an aerial map which I think will be a great help to the 

2 court and I hope the court will look at that. The purpose in 

3 doing that i• that under thia ordinance and again I say the 

4 county'• ordinance, they say in the area section that they came 

5 back to, one of the hurdles that we have to meet is that we don• 

6 push presumption. For any reason we don't contribute preawnptio • 

7 

8 

9 

10 

At the use of adjoining property immediately adjacent thereto 

bu.t by that use strict application or whereby reason of the use 

of development of property adjacent thereto strict application o 

certain ordinances would effect the unreasonable restricted uae 

u of the property. Now, to that I would expect to show that becaua 

12 I think it should be determined under the ordinance what ought to 

13 be expected., what to do with the issue I may add. What Mr. Matt 

14 had the right to expect •••• what Mr. Matthews had the right to 

15 expect when he went in behind and along side an existing aubdivie on 

16 a• Jrt will be shown frcm the air. I think thia will be most hel 

17 ful information to the court. 

18 COtJRTa What you are saying though ia that I have got 

19 to judge the Board of Zoning Appeals with better information then 

20 they had. 

21 PARJ<ER1 Your Honor, if the Board of Zoning Appeal• 

22 ad maintained transcripts and had decided the case based on 

23 pplieable standards, applicable law then it eeelll8 to me the 

24 ourt might well take the position that it didn't want to hear a 

25 ot of evidence which would be contrary t~ what the Board of Zoni 
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i Appeals or which was not heard before the Board of Zoning 

2 Appeals but that was not the case. At that time we were not 

3 permitted an adversary hearing. we were there and we gave 

4 testimony where we could along with many other people who 

5 testift.d in many other irrelevant matters and filled up the 

6 record, as the court can aee the notes, and matters totally 

7 I irrelevant before that.Board. 
' 

8 COURT1 I w0uld aert:ainly agree with you if you had 

9 Mr. Payne there and he was ready to testify but unless he i• goin11 

10 to cO\lnt.eract something that you were caught by surprise with, 

11 where does it leave the County? I• 11 have to giv9 them a con-

12 tinuance and let them. search out additional evidence to meet 

13 what Mr. Payne may open up here. 

14 PARDR1 If it ia that question, Your Honor, and it 

15 may be a question of continuance ••• 

16 COURT: It'• a question of each aide being prepared. 

17 PARJ<BR1 IAt me ••• if I can dewlop it, Your Honor, 

18 from the atandpoint that we will hear it on the •rite. They had 
down 

19 me at the same disadvantage/below, Judge, and I have them now, 

20 and it •••m• to•· •• 

21 

22 

23 

COURT1 I think it i• diacretionary on the court •• 

to whether I permit a diaadvantage and that's why I am saying I 

am wi~ling to allow you the right to meet Mr. Bvans and go no 

24 further. 

25 PARI<ER1 I' 11 try to go in that direction, air. 
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1 COURT 1 Now. if you go further than that I am going 

2 to have to consider a motion for a continuance to allow the 
I 

3 CQunty to rebutt what additional evidence Mr. Payne baa. 

4 ' 

5 

7 

8 

9 

10 

PARXBR1 l see. Your Honor. that they have an expert 

here. 
I 

COURTa They may or may riot. certainly the court 

will allow you to counteract the evidence that the Board of 
I 

Zoning Appeals had before it or to attack it ••• to undertake 

to ahow error in it. 
! 

DICKEY• Your Honor. Mr. Parker baa consistently 

11 stated that they had advised the Board of Zoning Appeals and 
I 
' 

12 yet all of the uncontroverted testimony ia that Mr. Matthews 
I 

13 I had in hia hand the Planning Conaiaa ion Hearing the week be fore 

14 this very report ••• 
' 

15 COURT a You made •••• 

16 DICJ<EY1 That's the teatimony of Mr. Evans. and un-
I 

17 1 controverted in the record. It also appeared uncantrowrted in a 
I 

18 letter in the records that it was in the hands of the Zoning 

19 Admlniatrator and the Planning Commission the week before and 

20 that Mr. Matthews was present at that meeting and he •aw that 

21 he had a wee le to get Roeser Payne. 

22 COURT 1 You all may refute that with other evidence 

23 but for the time being your objection will be overruled. It 

24 may be reasserted Mr. Dickey because if that• s the case the 
I 

25 court may re-examine its ruling. Por now• the court will allow 
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1 Mr. Payna• s testimony on the same point~ that Mr. Evans has 

2 touched on in his testimony before the Board or in that report. 

3 I believe he was about to complete his qualification•. 

4 Q Yes sir, that's where. I was. 

5 COURTa I might, for the benefit of counsel, I can 

6 eave both sides a lot of time ••• Mr. Payne i• qualified in this 

7 lfield as an expert in, this circuit and before this Court so unle• 

s scxnebody has some desire to have him expand upon it at length, 

9 I don• t know of any reason to. The court is aatiaf ied with hi• 

10 qualifications. 

11 PARJCERa Rather than going on at length maybe I 

12 could juet introduce hia resume which ia about five pages long. 

13 SIAUGHTBRa I don't see introducing a resume if the 

14 Court ha• already ruled. 

15 COURTa H• has been admitted as an expert on the•• 

16 point• in the Circuit court of Orange county, the Circuit court 

· 17 of Albemarle County, and maybe several others in thi• Circuit so 

18 I don• t think there is any need for the court~. enlightment unl•• 

19 you all want to put sanething in the record. 

20 PARl<BRa It is purely a matter of record. If I could 

21 get thi• in the record I think I would quit but otherwiae it 

22 aeema to me ••• 

23 COUR'l'a You may vouch the record with that but it i• 

24 not neceasary that the court conaider it, Mr. Parker. You may 

25 file it and have it vouched in the record. 
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1 PARKER a '!'hank you, air. 

2 COUR'l's Ye• sir. 

3 Q Mr. Payne, have you taken a look at the study which 

4 waa done by Mr. Evans? 

5 A itea, I looked at the study that was done. I waa 

6 very interested in Mr. Evans'comments to the Court and have 

..., drawn certain concluaions therefrom • I 
I 

I 
8 Q Are your conclusions and hi• concluaions the 

9 ••me? 

10 
I 

A No sir, they are not. 

! 
Q 'l'o give, us an idea of the magnitude of the differenc 11 18, 

I 

12 can you tell me what your ultimate conclusion was~ Mr. Evana• 
-

13 ul~imate conclusion was that he disagreed with certain in depth•. 

14 Would you please give me your ultimate figure aa canpared to hia; 

15 Then I will take you through it step by atep. 

16 SLAUGRTBRa If it please the court, I certainly don't 

17 want to drag this out any longer than neoeaaary but in the firat 

18 place, while the Court haa ruled and we have not objected, altho\lgh 

19 we have not conceded Mr. Payne's qualification• in the area of 

20 urban planning or planning along this line, he h•an • t qualified 

21 aa far as I know as a er itic of Mr. Bvans. Granted, he can 

22 reat.ond to points but what Mr. Parker i• doing clearly ia taking 

23 him right on through Mr. svans out the other aide. Mr. Parker 

24 has .made ••• 

25 COURTa I'll note your objectiona but they will be ovez'"'! 
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ruled and I'll allow Mr. Parker to develop it or you may take 

2 it on cross examination, Mr. Slaughter. I think your point 

3 will be well made except tor. the pressure of time and we have 

.1. got to shorten it somewhat ao I• 11 allow the queationing to 

5 start from a conclusion and work back. You may go ahead with it. 

6 Q I want to see to what extent the degrees of dis• 

7 agreement as a ball ~rk figure. can you tell me to what 

a extent your ultimate conclusion differs from his? 

9 A Yes sir. If I may refer the Court to the revised 

10 sheet which is known as pa9e ten, the aumrnar7 sheet, Mr. Evan• 

11 report showed a .total r11Jvenue in the first colua~ of $145, 129. 

12 and I ahow a revenue of $166,220.82, the total operati119 expen-

13 diturea in column two at the bottom, Mr. Evana •hows $113, 104., 

14 my expenditures came to $102,604.59. Then the next area under 

15 capital expenditures, these differences in operating expenditure• 

16 are not •ign_ificant except for revenue. In capital expenditure• 

17 which ia a separate exercise, under the thirty year bond of figm'•~ 

18 given by Mr. Evans, the total coat for a single· family ie given 

19 at $26,266~, I came up with $28,951.46 for the apartments. 

20 Thi• was significant becauae I used 179 ainq:le. family unite, whictl 

21 i• the number on the plate, I used a 120 apartment units, Mr. BV&l'U! 

22 used 168 • I got my figures fran the plat, Mr. svane figures 

23 came to $14,540. on the multiple family, I c•l'Mt up with $7,948.80. 

24 Thia totals the figures· in that c.olumn at· $50, 806.. I came up witl 

25 $36, 926... Now, to put all that together down at the bottom of 
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1 the sheet I did not deal with the add-share general cip.tal 

2 expenditures because I, like Mr. Evans, cbn't know where it ca• 

3 from or what it• a for. He explained on the etand that he waa 

137 

4 talking about a community center. I would only note that stanard•-

5 ville not only has a ccamnunity center, it has a community park 

6 building and fire station right across the street. What value 

7 that would have I do not know. 

s Q You mean Ruckersville? 

9 A Ruc'kersville, excuse me. The total annual revenue• 

10 that I have then adding these up, total revenue from the unit.a 
I 

11 ia $166,220.82, and I subtracted fran that $102,604.59 which 
I 

12 ia operating expend it urea • I added to that $36, 900. 26 for the 

13 capital expenditures, that came to $139, 504.85. So, subtracting 

14 the total expenditures~ which include capital investments and 

15 include• the operating expenditures fran revenu. I come up with a 

16 $26;,715.97 surplus and then if I add in, I have a question mark 

17 on .my atudy because I can't explain it, if I add in the $21, 000. 

18 general figure which h•• no apparent source l still come up with 

19 a $.57, 115 .oo aurplu• and in this figure I haw not given credit 

20 for gea.ral revenue sharini:r which I could not find nor have I gi~en 

21 credit for four, •ix year reassessments. I don• t know what tho• 
I 

22 f igtarea would be. My experience has told nm in the pa at those 

23 figure• 90 up each time. Those two factor• were not added into 
I 

24 my figures and I still came up with a aurplua. 

25 Q Let me aak you, what ia your opinion as to the 
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realistic nature of MX'.. Evans figures of .61 as a true rate? 

2 A I think the Court has heard this from the assessor. 

3 The study from which Mr. Evans found his figure is the statewide 

4 average atudy of practice and. reassessments throughout the State. 

s In particular, it is presented by the Department of Taxation and 

6 it i• prepared for them under the research division and this is 

7 a February 12, 1974 issue which is what they did use. 

8 COURT• You are going to that .61 figure? 

91 A The .61 figure is the correct annual average figure 

IO but it is not the correct assessment figure for this reason, 

11 Your Honor. Yoqr assessor has testified that he •ssessea a 

12 building on a sale value in the year in which he takes control 

13 of it which is twenty percent of market. As you pointed out, if 

14 it ia a sixty thousand dollar building it will get assessed 

15 tw.nty percent of that or twelve thousand paya fifty on that 

16 i straight out. There ie no relationship between that assea•ment 

17 1 and the .61. The .61 is the historical average of the rural 

18 land assessed and the lots which are assessed and there 18 an· 

19 example. I refer to it here in thia sheet which comes from the 

20 State. Thia ia called Table A-31, 1971., ratio• of aeaeaaed 

21 tiona to ae lling pr ice.• and its purpose is to produce an average 

22 picture and l emphasize the word average. Where Greene County, 

23 a resulting factor here, Greene County is listed in 1971 as hav 

24 for its total concurrency seventy-nine sales, residential and 

25 sixteen agricultural and on that. basis they determined that the 
·------ --~---· 
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ratio waa .61. I submit to the Court that that is a very, 
I 
~ 

vlry minimal method of determining true assessments qivinq 

a 1•ubdiviaion occurring in Greene County. It might be adequate 

139 

in terms of the historical assessment picture but certainly not 

f,l any unit going up. I take small issue with the .61 as applilcl 

tJ a new unit ancl I ccmpletely agree with yo\11' assessment office> 

inl which he assesses the full value at twenty percent of market 

an~ then applies the 4.50 ratio. That'• Where I get my major 
I 

dif fennc:e in termB of the initial figure ancl I think it• s an 

imi>Ortant figure to consider in takinq it through to the value 
I 
I for this purpose. 

I 0 That would be twenty percent of 4.50 or .9 as 

compared? 

A That's correct. 

COUR'l'a It's his testimony then that .61 would be 

16 adjusted up to as high as .90? 

17 A Basically that is true, sir. but the figure that 

18 her· used here I take str- issue.With it. I don't know ••• 

19 I COUR'l'1 The question though, the figure he used ha• 

20 beeb published? 

21 

22 

23 

24 

25 

• 
A It's a published figure. 

COURT I Go ahead' Mr. Parker. 

Q It'a a published figure which is an average? 

A That's correct. 

Q It averages land in with subdiviaion land that is not· 
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subdivision land? 

2 ·A That•s right and a number of sales which I quoted 

3 in my opinion do not give the correct figure because if the land 

4 is subdivided and when a house is :put on that land it is assesee 

s at ita market value as testified to. It is imi)ortant to recogni e 

6 that these figures change these totals measurably because using 

7 the .61 average on page 2 of Mr. Evans report he credits 

s I $152.50 per unit, which is .61 times 25,000. Basically, that 

9 j should be at least $225.00 per unit and that's giving a basic 

IO 4.50 value at a twenty percent assessment straight out on 

11 $25, 000. The ot;her point that I disagree with Mr. Evans hae 

12 chosen to use the lowest figure for the sale price of the house 

13 wherein the examination of the minutes of the ••ting, it was 

14 repeatedly quoted that the average price of the homes in thi• 

15 development would range between a minimwn of $25,000. and a 

16 I maximum of $45, 000. 00. So, I felt in fairness to the applicant 

17 I certainly they should have uaed an average higher than the 

18 minimum quoted. When you canbine the minimwn with a .61, which 

19 is a hiator ica l average, you come up with a very, very much 

20 reduced figure, which I contend is not correct. I do not 

21 belie,,. aeventy-nin• sales in th• entire county would give you 

22 the actual ratio. 

23 
Q With respect to Mr. Evan.a conclusion, did you find 

24 any other areas in hie hypothesis with which you disagreed? 

25 
A I think the basic point in stepping into this is tha 
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l there i• very little philosophical credit given to the fact that 
I 

2 this ia a long termed project. The developer testified that 

3 th:is would be a development frarn seven to ten years duration 

l41 

4 at least and with three hundred units this would take approximateLy 
I 

5 te'.n years. There is no credit given for that since there would 

6 bel two reassessments in that area and the fact that thirty units 

7 aoJiling on line per year is not giving credit for presenting a 

8 leaser impact. This study is presented ae if the entire 
I 
I 

9 three hundred units are going to occur the day after the plat 

10 waa approved. 
I . 

11 Q Is that also the case in connection with the capital 

12 improvement figure that was used? 

13 A That is exactly correct. That ia, this etudy 1• 

14 an academic exercise and that's all it is. Mr. Bvans himself 
I 
I 

15 stated that these are general figures. In hia letter he stated 

16 they ware general figures. it• a an exercise to attempt to shaw 

17 e~th1D9. It is not specific, it does not apply to Greene 

18 colint.y and most certainly doesn • t apply to the apecif ice of this 

19 subdivision. 

20 I Q What other hypotheaia would you take iaaue 
I 

21 with? 

I 22 
I A The tangJble personal propsrty tax rate i• $5.50 

2.3 in !1974. 
I 

The presumption ia that that will remain steady for 

24 the next thirty yeara. As a value judgment I would have to di•-
1 

25 agr•e with it. Thia is a value jud9a.nt here and 1 would submit 
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l that my value judgment is that the tax rate will not remain 

2 the aame. 

Q How much change, if any, in computing your ~igurea 

4 did you allow for that? 

5 A I went up to 5.75. 

6 Q 'l'h~t•s all? 

'7 

. I 
s I O What other hypothesis do you take issue with? 

9 A In the nonaducation-operating expenditures, I take 

10 strong issue with utilizing the operating expenditures on the 

11 basis of househ~ld income because this is straight from the 

12 Hollymeade Study and is a factor attemptinq to use this for 

13 Greene County but there are no expenses that I can find where 

14 librariea, landfill• and recreation programs exist in Greene 

15 County by which a fair comparison should have been made. NGW, 

16 thia kind of exercise is fair enough to aay that Greene County 

17 ahould make some kind of an attempt to ccmpare this but I could 

18 find that they have no evidence to compare with this so thia 

19 ia simply a statement of what Mr. Evans think• Greene county 

20 should do. It !a not factua 1. In the law enforcement expenaea 

21 I waa unable to determine, perhaps you can determine this frmn 

22 a further _discussion with Mr. Evans, whether or not the state 

23 contributions to the salariea of deputies waa taken into account. 

24 I have no way of knowing that unless stated. Thi end reault of 

25 these factors shows me that cost for capital expenditures for ec ool 
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1 did not reflect either the assessment reaasesSlllenta or the 

2 revenue sharings or the number of claaaroama needed. 

3 0 Did not reflect any of that? 

4 A No, it did not. 

s Q Why do you say it did not reflect the number of 

6 classroans needed? 

7 A It simply reflected a thirty year bond on a figure 

8 that Mr. Evans utilized to develop a cost per single family unit. 
I . 

9 We were able to utilize the school study published by the 

10 S~te of Virginia. This is dated October l, 1974, commonwealth 

11 of 1 Virginia, state Department of Education, Richmond, Virginia, 

12 Superintendents Memo Number 7254 which gives average public 

13 school cost in 1973 and 1974 in areas of Virginia and defines 

14 the square footage cost per school and the average pupil capacity 

15 and so forth. In dealing with that, I again came to the problem 

143 

16 which I think is very important and a complete disagreement betwe1n 

17 Mr. Bvana and myself, when we talk about capital expenditures 

18 for schools this is a very important matter and Mr. Bvana has 

19 chosen t.o factor hi.a capital expenditure• out on a thirty year 
I 

20 bond fr._. In other words. the total cost of th••• unit• 
• 

21 haw been thrown into a thirty year bond. There h•• been no credlt 

22 wbataoever given to the unit which is producing revenues and pr~ 

23 ductng costs after the bonds have been paid. Now, according to 
I 

24 the achool board histories and according to the achool conat.ru.c-

25 tion programs which I have analysed, in areas where new schools 
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have been built, the average life of a school Ille it elementary, 

2 intermediate or high, is a fifty year life. It is my contention 

3 that the bond figures given should have been pro-rated out for 

1 the entire fifty years, Naturally if you take a unit and assume 

s that at the end of thirty years you no longer have a product 

6 1 then you inflat~ that cost. As an exa~ple, using Mr. Bvana• 
i 

7 figure• of $182 .27 per ,capita for capital improvements t.hia i• 

s figuring approximately 2.31 generations of students. You have CJ t 

9 to remember that in 12 year school life, a fifty year life or 

JO a thirty y..ar lif'e there is a considerable amount of difference 

11 in- the number of students that go through these a»choola so the 

12 figures that reflect $182.00 is simply taking the entire cost of 

13 the school back in thirty years and leaving the remaining 

14 twnty years of its life at no consideration. I contend that 

15 Mr. Bv•n•' figures of $182.27 for thirty years provides one 

16 leas capacity than achool designed life. I contend that it 

17 •he»uld have been used for the life of the school over a fifty ye 

18 period which would give you 3.85 student generations going thro 

19 the achool and obviously would remain two thirds more capacity t 

20 the bond schedule. Then, the coat would be conaiderably differe 

21 Bow, let'• convert that, you have to convert theee things from 

22 the per atudent coat into the coat per dwelling unit. Now, 

23 using Mr. Evans' figures right straight across the board, now, a 

24 aingl.e family davelopnent the students per dwelling units are 

25 computed at l.os. Hi• space coat per student ie $2,669.00. Now, 
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1 that equals the space cost per dwelling unit or 2,802.45. You 

2 have to advertise this as assuming a bond for thirty years. 

3 SIAOOHTBRs Excuse me. what page are you reading from? 

4 A This is capital expenditures allocated for houae-

5 holds in Greene County. capital Expenditures for Schools, number 

6 ane. Now taking that with five percent for thirty years, 

7 using the standard amorization tables this cost comes out to be 
I 

a a 182.27, which io the annual cost. Now, that's as he give• it. 

9 For the apartments you take the .43 which is the next step down 

10 and that comes out to be, using the same process, 74.68. That is 

11 on, the thirty year bond .life. Now, here is what I contend 
I 

12 W°"1 ld have to be done in order to be honest to the court, and by 

13 h0"9at % mean that simply presenting the life of a school only. 

14 A alngle family, using the same students, 105 times the space 

145 

15 coat per student, which I found to be higher. The published factcir 

' 
16 that I gave, the report that I quoted was 2,812.00, it 

17 le•vea a apace cost per dwelling unit to 2,952. but I contend 

18 that in order to work this out fairly that the five percent for 

19 fifty years should be used even though the bond• will be paid 

20 t<* .t.n thirty years I have given a five percent cushion to take 
I 

21 it out on equipment. 

22 Q Now, if anything that would be an advantage to the ••• 

23 A That would be an advantage to th• County. 'l'herefere, 

24 my cost comes out to be $161. 74 per unit for a single family 
\~;-: \:. ·. ::·y···:~ .. r~·~.: ·~: .. :\ .. 

25 and_ the apartment•, using the same factor it canes out to $66.24• 
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1 therefore when you convert this to the students cost i:-r 

2 dwelling unit you can see here that thi8 is the second major 

3 difference in adding up these figures. These two figures of 

4 course 'tMre worked up in my report: and gave me the differences 

5 which I read in summarl'• The final area in which I canpletely 

6 disagreed with the application given in this report, ·the recrea-

7 tion. The twenty-five ,acres at $2,000.00 per acre simply haa to 
. I 

8 be with regard to land in this area an asswnption. I don't know 

9 th.at the land that I am concerned with actually cost $500.00 an 

10 acre. It: might get up to around a thousand in certain portions, 

11 depending on its_ basic use but my basic disagreement here is that 

12 t'Wanty-five acres at two thousand an acre presents an inflated 

13 figure of fifty thousand dollars. That's a lot of money in 

· 14 terllB of this. Now, here ia the actual fact with regard to this 

146 

15 aubdiviaion. The standards used in most planning circle• and use~ 

16 in the ocamprehensive plan, report, I imagine they were the 

17 );)asi• for this since the report was being prepared at that time, 

18 this eubdiviaion has been asaeaaed standards at fifteen acres pex 

19 thousand for regional parks, it has been assessed three and a 

20 half acres per thousand for district parks, it baa been asaeaaed 

21 at an acre and a half per thousand for community parka,. two 

22 acres per thousand for neighborhood parks and an acre and a half 

23 per thoueand for playgrounds which cornea to twenty-three acres 

24 by their own standards. Now, there are two points, they used 

25 twenty-five acres here, which is way too high and secondly, in mi 
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1 jl.ldgment this subdivision, one hundred and eleven acres at 

2 R\lckeraville, with a twenty-one acre community park across the 

3 road, with a community building across the road should have 

4 assessed against it, the community, neighborhood and playground 

s parka for this subdivision and fran the plat this means a four 

6 and a half acre parcel ot ground, which if subdivided, would 

7 dedicate. It would cost the County absolutely nothing. The idea 

8 ot uaing a fifty thousand dollar figure over thirty years to •• .. •• 

9 against parts of this subdivision I fully disagree with. I think 

10 it is entirely heavy loaded. I have never seen ona done just liJOt 

11 this before and I disagree with it canpletely. I believe, a.gain 

12 aQDe credit should be given for the recreational facilities 

l3 ~iah exiat in Ruckersville. Ruckersville is very definitely 

14 

15 

16 

17 

18 

19 

20 

21 

22 

a community and has community facilities which are recognized on 

the plan and should have been given credit in this report as ah0t ld 

the National Parlul Service Areas. Those are my basic disagree-

manta with the report and those are the reasons I concluded that !We 

would have a surplus and not a deficit. 
' I 
I 

Q You mentioned conununity facilitiea a while ago. 

I ~ave here a map l guess, what is thia? 

A That ie an aerial photographic mosaic which I had 

made over the Christmas Holidays. 

23 Q Is that showing you the community facilities that 

24 you are talking about? 

25 
A Yes it does, sir. 
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1 Q Would you point those out on there for us? 

2 St.l\OOHTERa I wish to note my objections. This was 

3 prepared during the holiday• and this was not before the Board 

4 of zoning Appeals. I might say atso, if the court pleases, 

5 that if l understood Mr. Parker 'a opening statement, his 

6 teatimany was to relate to hardship. certainly, nothing in the 

7 testimony of the laatitwo witnesses concerns, and certainly 

8 Mr. Payne, relates to hardship. 

9 PARJCER1 Everybody's plans are subject to change. 

10 I would like to have run it the way I originally intended but 

11 Mr. Slaughter did such a fine job, that the issue of hardship 

12 seems to be, I don't know that he succeeded at all, I think we 

13 have shown hardship but I waa unwilling to relegate all of thia 

14 evidence to rebuttal where otherwise I wouldn't have had it. 

15 We are ~ryina to prove a case baaed on the standards and not 

16 just ••• 

17 CotJRT1 I understand that both grounds were being 

18 aaaerted. I am not saying whether you get to it or not but 

19 the fact is we have got ·to have the evidence in the record and I 

20 am going to all<M that to be presented. Now, again with reapect 

21 to offaetting the testimony of Mr. Evans with regard to communit31 

22 facilities. He did cover ••• he touched on that and of course, 

23 the court is aware that the Planning comm~ssion, the Board of 

14~ 

24 zoning Appeals, all have certain knCMledge which is not neceaaar.t l! 

25 
in the report, and Hr. Payne is testifying or will be testifying 
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1 as to what these gentlemen had in their own minds and could wae 

2 and this would be evidence bearing on that same question therefor• 

3 the objection is overruled. 

4 A Your Honor• this is an aerial photograph which was 

s drawn this past week at an altitude of 5, ooo feet. one inch 

6 equalls 400 scale. The purpose was to identify the center of 

7 Ruckersville, the proposed subdivision here, the location of the 

s wa~er authority's lines, the location of the business uses 

9 and the locations of existing residential developnent or sub-

10 divisions and the general area of influence around Ruckersville 

11 aa , I was to find it from this aerial photograph. The first 

12 th~ng that I did was to identify Ruckersville at the location 

13 of 'Route 29 North and south and Route 33 Northwest-southeast 

14 in 1thi• direction. The little cORll\unity of Midway is here, · 

15 Qu~ is here and Sta.Mrdsville is to the north. The center o1 

16 Ru'*-eraville is identified by the black tape boundary, the daeh 

17 line, hopefully the Court can aee it. 

18 COUR'l' a I can follow you. 

19 A It's the area of influence of the c:crnmercial 

i 20 areaa. Thi• covers both sides of Route 29, North and South and 

21 to a more limited degree with more intensive waea east and west 

22 
I 

approximately a thouaand feet fran the intersection •. I also 

23 fo~ in this area, outlying a junkyard, sitting on the top of 

24 the jhill approximately a quarter of a mile west of the intereec:• 

25 tion and to firm that, a store building fronting on Route 33. 
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1 The exiating residential developments are outlined in the solid 

2 yellow tape. l could not tind the plat for this development 

3 but this is a subdivision either by metes and bounds or by scxne 

4 meana. There are apprmcimately twelve single family residence• 

s here, which is about a thousand feet west of the interaection. 

6 Thi• ia the area I believe that is known as Hodge Subdivision 

7 which a~pears to be being built on half acre or less lots 
I 

s area n8Xt to thQ Ruckersville Community center which is a twent 

9 one acre site, semi-public and locates a ball diamond and 

10 recreation field here. In front of that, out.lined in green, 

11 is the community hall and fire station known as the Ruckeraville 

12 Pire Station. OVer here in the dashed yellow line is the subject 

13 of thia court case, the preliminary plat aa was filed and 

14 approved. The interesting thin] is that to the west of this, if 

15 the Court will notice the recorded solid yellow line, is the 

16 recorded subdivision known as Locust Lana and the small box are 

17 the extent of single family houses built on a cul-de-sac street 0\ 

18 two thirds dvelopad. These houses range on seven to eight thou• 

19 foot lots with an urban density and the White dots sh~ them in 

20 to the west of this subdivision, this being the subject property 

21 I then looked at the character of the area and found that there 

22 were, besides these community facilities, I found that there 

23 wert, the Ruckeraville Church and the Ruckersville Primary Schoo 

24 in thia location. The cemetery ia here. I found that almost all 

with the exception of a library, were referr d 
~~~~~~~~~~~~~· ~ 
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to •• community facilit.iea are located within this general area. 

151 

2 I than drew, what I conside.red to be, an Wluence land UH Hrv, ce 

3 area, taking i11to account I anchored one co.rmr on the cemetery, 

4 another corner on the junkyaxd and the drive-in theatre, the 

s back boundary of the park and the Hodge Subdivision. I then 

6 came right st.raigbt to Midway and came around the boundary of tlMI 
I 

7 1xi~ting subdivision and the proposed subdivision and d.rew the 

8 
j 1~ •traight back to the corner of the truck atop and came 1Mack 

9 to 'the point of the beginning. I then ••sured that area and fol:~ it 

10 to contain l.09 square miles or roughly seven hundred acres, 

. 11 ' 
so it ia really by comparison a amall area and it appeared that 

12 there waan' t any doubt that this is one of the oommunitiea in 
' 

13 Greene County. 

14 
Q Let me ask you this question. Have you stud.lad 

15 
the Cmpreh.enaive .Plan which the court has in the record? 

16 
A Yes, I read it. At least I have read the newspaper 

17 veraion of it. 

18 
Q That waa what waa returmd to•• Mr. Dickey, and 

19 
I take it that' a a copy of this. 

20 
A I read thia document. 

21 
COURT a All right, that •a undarat.ood. That• a in 

22 I 

the file. That• a one of the itame that baa been •nt UP• 

23 
Q Wu thi• aubdiviaion, the exiating •ubdiviaion 

I 
24 

along this line here ••• 

25 
A Locust t.ana -
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Q Locust lane. was that subdivision included in tbe 

2 comprehensive Plan? 

3 A No, it waa not. 

Q You mean that if th• county has adopted· a 

s comprehensive Plan it totally ignoi:ed that subdiv iaion? 

6 A It has. 

7 Q Elected ~s a total nonconforming use? 

8 A Tbat 's i:ight. It 'a about two thirds developed, so i 

9 ha• a third to go. 

10 U I>oea that subdivision effect the fair. ua of 

11 land? 

12 A Well certainly. It establishes one of the 

13 principles of land use. planning is to take into account when you 

14 are doing this work the exiatiJ¥.J character of an area, the 

15 exiating character of development, you can't juat .ignore it. 

16 Q But the CGm~ehensive Plan ignores it? 

17 A For reasons unknown to ma it is ignored. 

18 Q In your opinion i• the use propoaed here, . for 

19 which this special uae permit is requested, conaiatent with the 

20 developmnt of the land within the red lines there? 

21 A Y••, I certainly believe ao with regard to the 

22 buaineas areas, the community facilitiea and the existing resi• 

23 
dential area. 

24 
Q That'• all, answer Mr. Slaughter'• queationa. 

25 } 

l5 

~~~~~__t_L-~~~__:CO~UR~T!U...~A:!.iltJl._.~l.ALll....__,..__ ___ _.,.....,'IJ&&-tar..'~~~~~~~~~~--'--1 
LANE'S COURT REPORTERS 

COURT SQUARE 

CHARLOTTESVILLE, VA. 



App.193 

Payne - Direct 153 
' 11 

----- ----·-·- i---- ' 
. I 

l ! 
I PARI<ER1 May I inquire, I have a question I forgot to 

2 bring up. 

3 COURTS All right. 

4 Q I notice that ·the shape of this particular piece 
i 

s of property here that Mr. Matthews owns, is there anything about 

6 that shape that would have anything to prevent cutting this pro ty 
I 

7 up into two acre lot.s? 

8 A The property / as the Court can see., is about 1, 200 
I 

I 

9 
1 fee't wide. The ordinance, the interim ordinanee which the 

10 Co~ty has adopted does not specify depth but it provides a 

11 minlmwn lot width of 150 feet at the set back line. In order to 

12 pro¢1uce some eighty four thousand to ninety thousand square feet, 

13 you:•d have to have a lot, if you ignored the street and not 600 

14 fee1: in depth, J.f you can't of course, iqnore the street you'd 

15 ha,,. to cut a street back through here to serve the property. 

16 Q Indicating down the middle of the lot? 

17 A Roughly, down the middle of the property and a 

18 50 ~oot minimwn width you'd have to increase your lot frontage 

19 I froai 150 to at least 250 feet per lot in order ~o get enough 

20 fr~tage to justify the layout of the lots and then, of couree, 

21 beyond that point I could not go because it would take an 

22 engtneering analysiat to fit the lot lines to the uae of the 
' 

23 aoil
1

• It would take a complete re-analysis 

I 
24 a pl•nning engineer to determine whether it 

~ i two acre lots or not with 1,200 foot w dth. 

I 
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* * * 
2 

3 

4 COURT a . We' 11 continue this matter then until 

. s 10 o'clock en Saturday, .January 11. NOW :Lefore we do that 

·.6 I nave several· questions that I wantod to ask Mr • .Payne, but 

7 I wanted -to get-at thi .. time while they are fresh in my mind 

8 and then I'll leave it. to counsf:lll to continue with the cross 

9 examination on the llth. Mr. Payne then would be allowed to 

rn leave the witness without further cross examJ.nation today. 

11 
* * * 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
------
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* * * 
2 

3 

4 COOR'l' a Now I just wanted to ask Mr. Payne several 

s general questions in order that we might proceed fran that 
I 

6 standpoint when we next convon-a. one of the questions that I 

7 wanted to get your caruoont.s on, Mr. Payr~, would be how you 

8 I would characterize Greene county as to rural, w:ban or translr-
1 

9 I tional stage or canbination of all th.J:'ee? What would you 
I . 

10 charact.erize this r.:::;»unty1 

.160 

11 I 
I 

A It's primaxily rural in nature, sir; but it's begi ing' 

12 I it~ transition to a surburban situation. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

COUR'l' I Sur bur ban? 

A Beginning ••• 

COURT1 It's rural in transition to aurburban? 

A That's right, sir. 
at 

COURT: Not/all urban in any respects? 

A Not at all, sir. 

COUR'l's Now, are you familiar with the size of the 

pop~lation of the county? 

A Approximately so, sir, the 1970 census was S,268. 

2
2 I think they estimate the current population in 1974 at about 

23 6,300, plus or minus. 
I 

24 

25 

COURT& How much? 

A About 6,300 plus or minua. 
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COURTa Now can you say generally how much popula~ion 

2 this subdivision when it's fully developed would add to the 

3 county? 

4 A Yea sir• l have the figures right here. The ••• 

5 COURT• That ie. asswning a full occupancy. 

6 A Give .me a moment to fwnble here, Your Honor - I' 11 

7 coma up with it. I h•v. the figure for the subdivision taken 
, 

8 frGll\ th• plat, I have 179 aingle family units, and 120 apartmen~• 

9 units. and I used the· county wide average which of course ia 

IO a bit low for single family and a bit high for apartments. of 
/I 
I' 

l1 

12 

13 

14 

15 

16 

17 

3.23 i-raons per. unit in 1970 ?•n&ua, would produce 957 populati - •
1 

Mow if X try to break that down and uae current apartment 

and •ingle family figures, I would get a little bit lower than 

that. If I use alngle family at 3.4, which is more nearly the 

cornet average than 3. 7, I get 608 in· single family. If I 

UH 120 apartment units. at 2.6 I get 312, that total is 920. 

So l uaed the county wide average of 5, 248 people divided by 

18 l,624 dwelling units per the '70 csnaua, and I got 3.23 per•an• 

19 

20 

21 

22 

23 

24 

per d.u., that time• the total nwnbar of units gives me 957 tota 

people, that would eminate from this subdivision. 

COUR1'a All ri9ht. now, starting frau that general 

analyaia of PQP':llation and size, would you aay that this aubdivi i 

alone would have a major impact on Greene County? .. 

A I don't think ao. air. Again, to remember the 

25 ____ __._.__d_i_f_~_•nnc• betw•n *• Bvana and myaalf. ia that the impact ia 
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- assumed in his report is t.hat these people will occur in one 

2 ye~. 

3 COURT: Yes sir. 

4 A These people will occur over a period of ton years. 

5 COURT: h1lat•s the baaia of that? 

6 A Tl1G bu.i::.ding rate .... he han to sell these units. 

7 He 1 has to finance them a41<l we would asew.te that fran the feasibi ity 

8 stt~dy that he cannot. sell more than about thirty units a year, 

9 asswning that t.t.:ers is some othgr subdivision activity elsewhere 

10 in the county. You i:::<:!n capture about thirty units each year. 
I 

11 COURT; :r. see.. N·ow, would you say that assuming 

I 
12 th.e, full development of the subdivision, that's golng to require 

13 a major capital expansion of school facilities and other 

14 fac:.ilities in the county or would it be limited to one particular 

15 area? 
I 

16 A The expansion of the Bchool facilities based on -
17 again Clll the planning effort, the current capacity of the aahool•I 

18 in •73 apparently was 1,462. According to the year 2,000 pepula 

19 , tion prepared by the Canprehensive Plan docrnment, talking rougbl 

20 9,0QO people and a capacity for 3,300 students. So if you 

21 subtract l~ 462 fran 3, 300 you will need 1,, 800 new - 1, 838 new 

22 capacity but there is a new elementary school now programed at 
I 

23 600~ :t do11 1 t - I think it's to be on line in 1976. That would 

24 leaVe a req\tired capacity of the total county now of 1,239, whic 

25 is two- 600 capacity echoo1s. Now here •s what you have. They've 
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" ( ~~· 

1 got three pr J.mary schools, K through 3, kindergarten through 

2 the third grade at 250 each, approx.bnately, that would take 

3 care of 750 in that ••••• the elementary to intermediate is 

4 grade 4 through 7, and at roughly 500 capacity each. '!'his 

5 would take care of l,560. but you need additional capacity 

6 sine:.. .. the new school is being built at this level for another 

7 thousand. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

COURT1 Do ·you knCM' whether the present school carrie• 

any reaerve capacity? That's being contemplated right now? 

A I do not know sir. Then there is a high school 

wi'th 700 capacit;.y, grades a to 12 and this would have to be 

panded but not. a new school built. so, according to the analy• 

that I have, there would be - and for the total county populat.i 

to raue the population frcm 6,300 plus or minus to a little 

ewer 9,000, would require two more elementary schools. Thia 

subdivision when you get that down to what this subdivision doea, 

if you. want to talk about the c J.assrooi•lS that are required, 

normally - and I used the State figures for this ••••• you haw 

thirty students in a classroom with 100 square feet per student, 

20 ' Which ia a bit higher than the State average. 3,000 .square feet 

21 per claearOGm at $28.12 which is the 1973 state per square foot 

22 coat, that me•ns a classrOGm would cost $8f,360.00 in 1974 to c 

23 •truct.. This pi:oject will have 240 students and it will ·- divid 
. ·~:: ::; :~ ' ·: . . 

24 that by 30 you need .eight claaaroama total for this project, 

25 r cl.aaar 
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i will require an expenditure fer capital investments for 

I 
2 schools of ~674,684.00. 

I 3 COURT: Do you kn<JW' what the present debt structure 

4 of the county ls? 

5 l:... l'.~o sir, I do not. 

6 COURT a You would1-. 't. know then what impact thia 

7 inc1rease in caltital expendituref; or· incrva5e in indebtedness 

: 1
1 
wJlld have: No sir, I would have to make that cauparl.aon 

10 

1

1 dir ctly fr au tlie bucliJGt. 

11 I 
~~:..ll right, now, they are sane questions that 

I 
12 I w~nted to touch on ~enerally. Mr. Payne then it's understood 

13 thak you will .be ava.i.l\lble to testify for further cross exarnina-

141 tioh and redirect on January •••• what was it ••••• 11th ••••• 
I ; 

15 
J at .lo o'clock. Is that understood? 

16 ;.'\ Yes six:. 

17 

* * * 
18 

19 

20 

21 

22 

23 

24 

25 
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3 

4 

5 

6 

7 

8 

9 

10 

11 . , 

12 

\.;• 13 
.;.ic . .;,. : ... · ., 14 ·'.' 

T 1i: 15 
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January 11, 1975 

court convened at 10100 A.M. 

COURT a All right, gentlemen, we• 11 take up on the · 

caae of Bennett 'l'. M1atthewa againat the Board of Zoning Appeals 

ot Greene County, when we last left off and that was with Mr. 

6 Roaaer Payne. I believe having completed hie testimony in 

7 chief and after acme questions by the court, the matter of 

a c:roaa examination was left to be taken up today.. All right, 

9 Mr. Payne is on the atand and baa already been aworn. Mr. 

10 I S~augbter you may proceed with cross examination. 

11 SLA.UGHTBRa May it please the Court, I hope that our 

12 appearance ti. betwen the tima Mr. Payne testified before 

13 and now would at leaat aav• soma time, because having reviewed 

14 the teatimony, we don •t believe c:roaa examination is necessary. 
I 
I 
' . COUR'l'a All right, sir if you wish to proceed by movin 15 

16 on· to other w itnea•e• •••• Mr. Parker ••• 

17 PARJCBRa Your Honor, in that case it seems to me that 

18 it would be appropriate since our case has terminated, to place 

19 in evidence •••• no air, I changed my mind. 

20 COUR'l'a c·ould we have aerial photograph admitted, I 
' 

21 
I 

know Mr. Payna testified fran it. 

22 PAJU<BRa I think that should be admitted certainly, if 

23 . it baa not been. 

24 COUR'l'1 If it has not been admitted, I think it probab y 

166 

25 should be aa Plaintiff'• exhibit, whatever number that would be, ~f 
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··--------·-·-- -·-----·----·-·---

( 

i it haa been identifiad bilfore. Any objecti• to it? 

2 IIAUCBl'l'Da · we ot.ject to it on the trounde that 

3 -ujeated .to all. •f .... ••yne .• testimony. 

,i CC>m'l'a Yea, X \U\deratand. 

5 1'lthough not specifically to the introdu -

6 tioa of that since he's been pe&'laitted to teatify, we'd .like to 

1 have it available. 

8 COUR'1'1. All •itht it would be admitted and the dafead t '•I 

9 objeati_. noted, but I'll aak the ·Court Repster to mark that 

10 for ideatifioation then in th• ••qance. Do you know. whether 

.11 

12 

13 

'1.4 

15 

16 

17 . 

18 

19 

20 

21 

22 

23 

24 

. 25 

the.re wen other.exbibita, Mr. Ja.rker? l beliew we had the 

plat ••••• that•• probably eXhibit number 2 ••••. 

DlCJQIYa . Your BoDOr, l believe technically th• plat 

COURTa All .right. It may be number l then as far •• 

this heu ing. 

MIUCllRa It •Y be nWDbe.r l - everything elae 

of a documentary aatun waa in the .return •. 

COURT•: All right. we' 11 de81..,.t• that theD, Pl•lD,lf '• 

lt\laber 1, with today'• date on it. 

The aerial photograph waa marked and received into 

evidence aa Plaintiff'• BXhibit •amber l. 

* * * 
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·-·- -·--·----·-·-- ·------- ····· I 1 
--·iT····--··-~----------------·-----------------·-----··--·----------·-----------··--------- · 

1 i/ . * * * 
i I i 

2 /I . COURT1 All right, Mr. Parker any other evidence for 
I j I 

3 /the Plaintiff? 
I 

PARKIRa No. 

s COURT1 All right, Mr. Slaughter, the plaintiff rests .. / 

I ! 
6 

1 
SI.AUGHTBR1 May it please the court, I did perhaps I 

7 j take more time than I would like to during Mr. Parker's presental 

s / tion making our objections heard. we finally agreed that my 
I 

Ii . 
9 Ii objections would be pre•rved so that we could get en with the 

68 

ii 
10 J ! hearing. Those objections as you remember we-re to the introduct ·on 

ii 
u / l of any testimony at all - in addition to what may have been intr 

I I 

12 J duc.d before the Board of Zoning Appeals. The court initially 
I . 

13 I ruled that only evidence would be admitted, which essentially 
i 
i 

14 filled out the minutes, but I think as time went on it became 

JS cle~r that Mr. Parker was perhaps going further than that •••••• 
I 

16 I finally firat suggested that a continuance might be appropriate 

I 
17 I and then ultimately granted ••••• in order that we might assemble 

18 I evidence to rebut, since the hearing had in a sense beccme 
I 

J9 I a factual hearing as well as a hearing to flesh out 

20 / that ia before the court. Bven wit.h the objections 

the recardan I 
preserved ~ 

21 even with the evidence introduced. I would move the court to I 
22 strike the evidence of the petitioner at this ti.nm. If this is 

23 1 the appropriate word in such a proceeding, which is not a canmon 

roceeding. on the ground that, I would remind the court of 

he standard that it ha• to apply. The Court may not daturb t 
·----- -·--·- . -·-·--------·--------------·---------·-----· ------'---·------··· 
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·----!+----------------
-.Ud •a decision unleaa it baa applied the principles of J..aw, 

(~ 2 or wt.n ; . .._ JICtard • • diacntion ia involwd,- Where th• deciaioa 

3 ia ••• •plainly wrong and Yiol•t.i-.. ef the P'IZ'PGH and intent of 

4 the ._lag ordinance.•· Vir91nia law ia waanimoua on that, 

\ I 

s the prillary c•H• are tbe -rd of zoning Appeals v. Col.ea, 

6 and Tidewater Utilitilt• v. City of Horfolk. ..., if ·t\ plea• 

7 I the court, eaHntially .the evidence h•• •imply been that Mr. 
I ,. . 

s \
1
att1wwa made appllcat.t.., •cured preliminary approval of t.bia 

9 plat, tM zoning ordinance was paaaed, he •ubllitted hi• final 

11 

12 

13 

10 ·pl.at, wnt _,_.. the Board of Zoning Appeal.a, aad after cm

aideriag a numl:Nt~ cf matters, •• the minutes of the Board reflec 

tbe petiU• waa denied. The petitiano .- llr. Mattbewa, then 

petitioMd thi• coun for a writ of certi•ari to be granted 

14 

15 

16 

and we are havin9 that bearing today. Mr. Par'JC8r initially 

indicated that hardabip would be aboWn and that their preawnptio 

would be eatabli8hed whereby thi• petitioner barring rebuttal 

17 _. the _ Mard or by counae 1 for the Board, would then haw a ri9h 

18 to a preauaption in hu favar. aut Mr. larker didn • t succeed 

19 with tbe point, of aoune - J: think at one point during the pnv 

20 bearing, he eifectively .. id, that ha felt he abould go· forward 

21 lleaaue be waa really not convinced tba t be had •de proper ah• 

22 of bardabip. - We would aW.it that that'• abaoluuly trua. -

23 Mr. Mattlaw• did teaUfy of approximately twenty thouand ·dollar 

24 in expendit.un•, but. only 57 hundred dollar• before ~ aonjag . 

25 ordinaaae Waa paand. • • • etheH expenditure• are CG111Dit1ilett:1.a' tba 
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l had made. He testified also that the total value of this 

2 sub-division or this development would be 17 million dollars. 

3 Cl.early he has done nothinq more than obtain a topographic 

4 survey and his basic preliminary plat work, that would be 

5 n~oessary if there were no construction, no beginning of work, 

6 anything of that sort. Clearly there is no hardship. Looking 

7 on that, if the court please, the record is simply full of good 

B and valid reaaona why this petition should have been denied. A• 

9 

10 

11 

12 

13 

the records of i;he Board of Zoning Appeals state, it does not 

go in accordance with the Master Plan of Greene county, 

which has now been adopted, whic'h waa not at that time, but 

aa the records show, the Board did not consider the master 

plan that is involved and finally considered, it simply 

14 co:lsidered it as one of the factors in planning. Whether 

15 the factors in considering the proper planning within the 

16 county ••• Mr. Evans wrote a letter dated September 16, 1974, 

17 to Mr. Morria, before the meeting of the Planning Conuniaaion, 

18 and this waa understood waa within the folder at the time of 

19 the hearing. He said, aince the plan has not been adopted, it 

20 of course baa no legal bearing on the planning commiaeion'• 

21 rea0111111endation to the Board of Zoning Appeals. But there is 

22 certainly no law and it can not be contended that the Board whiei 

23 wa• aware of the zoning ordinance - one of its members was the 

24 chairman of the planning coanisaion - had'to proceed blindly 

25 without any regard for the comprehensive plan at all. It had an 
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19 
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21 

22 
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obligation to Greene county to coneider the plane to the extent 

that it had gone, along with many other thin9• aa etated in 

the ordinance. That it had evidence before it on the highways 

and the school• - - potentlal sawer pr()bleme •.•. in fact, 

except for the testimony of Mr. Vi vie.r, that he needed more 

hoolt-ups for his water authority, there.was really no evidence 

other than Mr. Matthews• own witneeeee in favor of locating 

~ high deneity aub-divi•ion in thia location. Thu• I would 

aubmit it the Court please, it not be contended that the Soard 

waa wrong and the petitioner haan•t praaent~d it• caee and 

all th~• being resolved in hie favor. The Court ahould 

affirm the Board and diamiea the petition for writ of cert-

iorari. 

COU1t'l'1 All right, Mr. Parker, do }OU have any 

response to the motion? 

PABl<BR1 Only in so far a• I was misquoted, Your Honor 

I feel that I waa misquoted by Mr. Slaughter - I have simply 

never told thia court that I waa not convinced and would concede 

that hardahip haa .not. been •de out. . , I. simply told the court 

that - ehaer tactice, that I did not wish to rely on that. 

% think th• record will bear that out. Beyond that •ir, the 

problem with Mr. Slaughter• a argument .......... he has pointed 
' 

23 out hi118elf. t'h• Board itself atated effectively, I can·uae 

24 Mr. Slaufhter•s word• in the record itself, it was making up 

l 

25 it• mind upon the ba•i• that the county plan - - -that the compro-:. 
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···----------------tt----_.__' - ·---- ·-·-----·---------+----

1 i henaiw plan did not provide for this kind of development. 

2 It waa net planned - Mr. slaughter h•• also conceded. That ie 

3 error, that'• a matter of law. When th• Board cone idera 

4 a •• •.it can be fairly deduced fram the recard, that the Board 

s ba• applied the wrcng stan&tarda, that waa an error and a matter 
i 

6 of· law. In addition to that, the Board atated that, the chairman 
I 
I 

7 of the board stated the people of Greene county had spoken. 

8 TM hearincJ waa conducted in a quaai-legislatiw fashion, the 

9 aoard conaidered evidence therefore which was • would have been 

10 1 •ppropriate in a legislative but not a judicial procedure. 

11 i 1 Th~t 1a error •• a matter ~f law. Your Honor, this Court cannot 
I I . 

12 I advocate its reapcna.l.bility to the law. In any c::aH in which 
j 

13 j~iadiction is given to thia court like every other court, 

14 it imuat decide the question• of law. There la no presumption 

15 1 in favor of an erroneous decision of law he fore the· Board of 
·1 

16 I ZOailt Appeals. None wbataoever. Presumption that they are 

17 191t-n 1• one which 1• baaed _only on their analysis of the facts, 

18 lj if:they uae the proper standard•~ and analyze the facts. It •Y 

19 I well be that •..•.• were the record silent .••• 

20 

21 

•• to their criteria for analyzing facts, and were there no 

bardahip in thi• ca•, and the court will note the aub-

22 I junc:tive move ••.• that they would have been able to succeed 
I 

23 in I covering up what amounted to arbitrary deciaian - that 19 not 
! and 

24 tM caae here. In view of that fact/that we believe preawnption 

25 of hardahip i• made up - the burden is on the county it aeema toj _____ . ___ _._.___ 
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90 f_,,...d in thi• proceeding - trm enough there ia an over• 

ridiaf function, but tha fact• - tMy would ha.VII been had they 

ued t;he proper atandud in pre•wnption with t.he proper fact•, 

'i they an in the r•c•d•. That. caAnot be th• ca• here •••••• 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

18 

19 

20 

21 

22 

24 

25 

Xf t.bey don't do it rJ.tht 1n other worda, they are not entitled 

to that preawliption •••• that•a.wben wan, thank you. 

CO'UJlfla Aa :t Wlderatand the proceeding• wtwn w aurte 

tbe validity of the ocdiaanc::• was not at 1aaue in thie c•••• 
ti. qmation J.a whether or not hard•hip exiat.ed on the part of 

the petitioner, and having gotten over that t,urdle - one way or 

t.he ether - if ~rdahip did exut, whether the proper atandard• 

vu• applied by th• aoard of Zoning Appeal• in amaidarins tllu 

Bening Appeal.8 ba•d it• decuion • ~ fact .... t the propoaad 

•ld»-diviai• we:_. -patible with the propMed canpnmuiYe 

It certainly i• a point of 

.anct in .... ca••• ewea ftfl'lir•d to be a -ber of the aoard of 

ZOlling Appeal•. JloW if that i• the CAM' .it ..... to - that 

10" canaet blanket wt all . ~ information wllicb may cc:ane int• 

- of tb•• caua n9' by wa)' of formal preMatatian but l»y what 

exiau in the mind• of the people who ••rVll • ·.u Board. AIMS 

in Mhu word• the are not Mceeaar ily di•-=="=•=t•=cS=--..1=r=•=ona=-_::Wh=:.___-1 
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1 · j make the deciaiona - they are not intended to be. Apparently 

2 I with that one member, who is encouraged to be members of both 

I 
3 boarda. Now the question 1• whether or not thia Court baa to 

4 rule on thi• motion to strike or whether it muat consider the 

s ~ole caae anew. Now you know thia proceeding ia not exactly 

6 a ··true appeal, becaWM1 the hearing of the appeal is non-diacre-

7 tJ!onary with the court. It mwst grant thlt writ aa I understand 

8 it, and it seem• to me that that inherently carries with it 

9 /the idea that the court muat wigb the whole ca.ae. And whether 

io / or not it would even be appropriate at thi• point to make a 

11 jl n~ing on this aort of motion or merely take it under advis8Jllent 
.j I I . 

12 ' and cantinue with the building of the record at this level - if 

13 c-........ 1 wiah to do ao. --- It Hems to me that the Court ought to ha e 

H all the evidence Which the parties deaire to aul:>mit or which 

15 II ia appropriate to admit into this hearing. in addition to What 

16 I' h•• been sent up wit.h the record. Mr. Slaughter for that reason 

17 

18 

ti. court is not going to rule finally on thia motion. It doean • 

..... to • to be an appropriate motion in an appeal. It'• a 

19 Ii question of whether or not tlMI record will he ended with the 

w •' 
evidence that we already have or whether you desire to present 

21 additional evidence. It may bl that in further at.udy of the le9a 

22 principlAta the Court would - will cane to the conclusion that it 
I 

23 •h~ld have dealt with it at thi• level, but I'm not disposed 

24 toward that •• a matt.er of principal in thlt•• certiorari ca•.•• 

25 
-·-·----- 1and ~~ 'l_l ba many of them, I •m ~ure. I'~.- tb•t ;ceaaon the mot 
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·-·--------- ·--··----·---------·--·---·-----'------·----- ---------+---
to •Vik• ia owrnlecl •• being inappropriate at thia eta9e of 

( 2 tb9H prOCMcling• - aot 11111ce•aarily inappropriate frcm the 

3 atandpoint of the bll&'den of the petitioner a• to hi• duty to 

4 overc_. the preawnption in favor of the ruling of the othltr 

s body. aut rather with the queation of whether or not th• evidencie 

6 i.a eufficiently ccnpi.t:a at thi• point to the cout to make 

7 a final l'Uling • ~ yCNr exception• to tbe court'• ruling 
' 

a are noted and if JR wiab to proc .. d on with tbe evidence then 

9 .._t you would want to plaae in thi• ncord, to refute what'• 

10 been .t.nuoduced her• • to fill in the blank •pace• with ntu"d 

11 to the ncord th~t waa Mnt up by the Board of Zoning Appeala, 

12 you •Y do •o at thia tisne. 

13 SI.AW8't&R• lfbank you, Your aonor, we note your noting 

14 of °'°'" exceptiona. X would alllo ment~on in order to perhapa 

1s clarify U.. •ituation aan.what, that of cour•e we take" .. the 

16 peai,ioa ewn reHrY1D9 our objeationa an taatillany on behalf of .. 
17 •. Mat....,,_, that/ahould aleo introduce evJAeaae in oppoaiti• 

18 to the evidence that ba may have introduced. I think the CMrt 

19 ua6itratan4• that at lea•t in our view the •tter ha• been· ope•4 

20 up •-bat. And with that • juat •• that preliminary atat.emnt, 

21 

22 

23 

I will call my firat wit:ne••· 

COURT• All r19bt, now lat • revMlw that briefly•· 

TM mat'8r baa been opeMd up in thia ngard it ••m• to·me 

24 ~·~to wt.thar or not ceruin evidence that tb4I aoard of zoning 
.... j'' 

25 •n••la bad before 1' wu cornet •• to it• factul ba•i•, tmat 
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i wa• the evidence that the planning dietrict, I believe aubnitted 

2 to' it, which Mr. Payne h•• factually undertaken to refute. Bow 

3 that put• the. i••• before thi• court •• to whether or not 

4 tht.t •vidence ia entitled to a certain amount of weight or 

s not. A• you know the evidence waa not: attacked •• to its validity 

::\[:g~ ·•••at ! the Board, of Zoning Appea l.8 hearing. I 1-U.eve . Mr. Parker 
I 

7 made a point in thi•· hearing that he waa not pntpared to refute 

a it, ha was caught by aurpriM. And'.he \Uldertook to refute it 

9 at :tbia bearing, which meana that you~ -may now go back and try 
' I 

10 to re-eetabliah the valid.ity of it. The othQr point, I think wa1 ,. 

11 Whether or not thi• waa in fact a hardship caae. One of the 

12 

14 

15 

16 

things that I wiah you all would conaider in filling in thia 
I . 

record it ••em• to • . ia of concern and that ia whether or not 

the· petitioner in thi• caH by virtue of . hill approval of the 

preliminary plat waa in a poaition where the burden shifted. 

It· ..... to me that may be crucial ·in thi• determination. Whetht r 

17 . QI' not by virtue of having acaompli•hed that, then he •• in • 

18 poaition of aaying, wll, I •m all Ht, now •ombody.•a got t• 

.19 prOWt that thia waa wreng in the firat place. And I belie'N 

2o that'• the ba•i• upoa which Mr. Matthew• ••••1:ed hi• di•r•tard · 

21 of the aoning ordinance. In a ••n•e he aay., I've got my pre-

22 limina.ry plat approved, •o it doean't concern me. Bow that aay 

23 or may not bl the caM and I think that• a a poin• of law. 

24 SIAUGB'flaa I be lien tbat • • taken care of in the 
' . 

25 ord!Jaance, Your Bemer. Granted, once the preliminary plat waa 
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1 approved h• had a preauaption i ~ hardehit> was ahown that final 

2 approval ahould be given. We take the position that hardship 

3 haa not beea ahown. We take the poaition alao that there ia 

4 more than aufficient rebuttal evidence already in the record ..• 

5 even ~ith wh.at we would put in today - to rebut the presumption 

6 even it it arose. Of courae aa Mr. Parker haa pointed out ••. 

7 there ia preaumption ••• not any preeumption that the Board acted 

8 correctly • 

9 .. COUR'l'a You•ve got two pre•waptiona here really. 

10 SLAUGB'l'BR 1 We have. • • we take. • • 

11 COURT1 A• long aa you all are aware and address your• 

12 aelf to it in the evidence and your argument, I think it'• 9oin9 

13 to be very important in the determination in thia caae. All 

14 right, you •Y call your firat witneae. 

15 SLAUGlfl'BR I Mr:. Morr ia, pl••••. 

16 

17 JULIUS MORRIS, Raving been duly sworn, testified aa 

18 follows a 

19 DIR:IC'l' EXAMIHA'l'IOl1 

20 

21 By 1 Mr • Slaughter .. 

22 Q Mr. Morrie, would you atate your full name and 

2.3. addreaa please? 

24 

25 

A Juli\18 .Morris, Quinque, ~irginia. 

Q What i• your po•ition, Mr:. MOrria? 
LANE'S COURT REPORTERS 

COURT SQUARE 
CHARL.OTTESVIL.L.E, VA. 

17 



App. 213 

M•r1a - Direct 

1 A I'm the county Administrator for the county and 

2 a1a:o aoning - Zoning Adminiatrator and Building Inapec:tor for 

3 the County. . .. .-;' -

4 Q feilr Gree.. county? 

s A Gnem County, yee. 

6 Q And when did you begin your employment with Greene 

:7 county? 

· a A Rowmber of '73 •••• November 1, '73. 

9 Q And what poaiticm did you aaaume when you came to 

10 the Count.;y at that ti.M? 

11 A cou.nty Adminiatrator and the eub-diviaion agent. 

12 Q At that ti.M were you the Zoning Administrator? 

13 A No, I waa not. 

14 Q And I realize-we're trying to eave time - you didn't 

lS became Zoning Adminiatrator until after tr.he zoninrJ ordinance waa 
, .. ,;. ~ ... 
· t6 pae .. d? 

17 A Yea air. 

18 Q All right, now Mr. Morrie, could you tell us brieflJ 

19 in order to orient the Court, what the history of the de,,.lepment 

20 of the land uae plan waa for Greene county? The court baa aaked 
I 

21 and I tbinJc: it'• proper that we put into the record the adoption 

22 of the land uae plan. Could you give the Court a briAlf 

23 aynopaill of the at:apa that led up to that? 

24 PAJU<BR1 If the cow:t, pleaae, I would like to not• 

25 my objections on thi•. It aeema to • that thtt plan i• not in 
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Morri• - Direct 79 
·----·--------·------------------+--

iaaue here. It waa •ub••quently adopted, it we.a not adopted at 

2 the time thi• evidence was conaidered below - the propoaed 

3 comp1:ehenaive pl.an. Xt · la not proper evidenae n9W to go into 

the queation of it• adopti• or what •••• and in particular •inc• 4 

5 aubaequent adoption, it' a not in issue. There i• no point of 

6 going en with que•tiening th• witneaa whether it was validly 

1 adopt:.ed:<l\Ol" invalidly, or how it was adopted or what went on 
',• ,, ' 

s with ·napect to its adoption. 

9 COURTa Objectim ia overruled, Mr. Parker. It ••• 

10 to • that the wry peint that the court epou about before, th• 

I 

11 \ one mellber of t~• Board of zoning Appeala - at the same time of 

12 the Planning CGllUlliaaion would indicate whatever activities wez"e 

13 going·. on cannot be Hpuated from thi• determination, whether 

14 or not it ahould be - the fact is that whauver was done would 

15 a matter which waa in the mind• of the partie• dealing with it. 

16 And to the extent that it h•• aome bearing on thla caae, it 

17 to • that it ought to be etated apecifically in the record. 

18 PARJalRa I know of nothing .in the record - I did net 

19 want to interrupt the ·Court be fore, but I know of nothing in '1l• 

. 20 ncord - I know of nothing in the law, I beg your pardon, waicb 

21 

22 

23 

take• the poaition that it i• appropriate for a •mber of tu 

plannin9 c:ommiaaion to be • Mmber of. the board of zoning appeal • 

COURTa Well, ,_,, thia court. t•k•• judicial notice of 

24 tbat - thi• Court appointed the aoard. 

25 PARJCBR I Ye• air • 
-------LL---------'-------,--~------
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COtJRTa The fact i• that thia court waa aware that 

2 tl\9 Greene County ordinance indicated such. 

3 DICl<BYI It required it. 

4 COtaT a Ye• air. · I "'don• t. think the s t:a ta law required 

s it. I differed .with the ordinance to that extent, but at the 

6 aame time the court followed the local ordinance. The State 

1 law indicate• that one may be a member of the board. 
I 

8 PARJCBRa The problem is that this is a. judicial 

9 procedure ••• 

10 COURTa I aee. 

11 PARJCBRa We are entitled to defend - in other word• 

12 wai.t evidence is conaidered by a Board of zoning appeals. lf 

13 

14 

15 

16 

17 

18 

19 

20 

a •mber of the planning cammiasion is going to ait on the boal'.d 

of zoning appeals and inject into the record evidence in silent 

aectiona, in other words inject into the record in their executi 

••••ions, matters which - inject.into the thinking of the board, 

matter• which are not before the board at it• public hearing, 

there•• no way whataoewr that thoae - that we are given a 
I 

way to refute those mattera. That it aee.. to me cannot be done 
I 

I COUR'.l'a we 11, now the objection you make i• recogaiud 

180 

21 Mr. PArJcer, and it ••••• to me that it would be more appropriate y 

22 addreaaed to the GeMral Aaaembly. The fact ~at they permitted 

23 it would indicate that it• encouraged. sow l don't aay that it• 

24 rigbt, fran the atrictly judicial standpoint. but I differ with 
; . 

25 you that the board of zoning appeal• i• atrictly a judicial body 

LANE'S COURT REPORTERS 
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Xt'• apparently a quaai•judicial body and never intended to be 

2 a purely judicial body. BOW to that extent knOlilledge that the 

3 •mbera have outaide of th• records cannot be diYarQ~d 'lrm. the 

4 c::onaideration. · · 

s PAIUCIRa The knowledge in the way of expertiH • Yow: 

6 Honor. might well be correct. but knowledge-in the way of genera 

1 

7 expertiH - knowledge .in the way of specific:: factr.a and circ•ata e 

B ia entirely another •tter ••••• in order to ccaplete my object.ion. 

9 COURT a •• air• that• a noted and of cOIU'••• I'm -t 

10 aaying that the Court will open up the record fer all the thiaki 

11 I that might have _gone into thi•• but merely the quation of what 

i2 I the objective devalopa19nt of the campr•henaJ.ve plan or the land 

13 uae pl.an might be - t.he chronology of the thing. I think that mi ht 

14 bl appropriate. And I'm not neoeaaarily opening up the record 

15 
. for the introductian of all of the varioua planning that went on 

16 in thi• caae. 

17 PAlUCBRa My puition - to be aryatal clear. ia the 

18 chronology of th• record - of the planning i• nn material tLo 

191 tbia hearing. Baaed on the Court•• ruling on our standing• it 

20 •Y be that aoaae of t.be faau which went into that planning woul 

21 

22 

be material in the coun•a ruling. but that would only-be mater 

to the.Court'• dec::i•ion - that would only be the caH if tho• 
23 

fact• a... from the - whether that'• the caM in Mr. Morr i• • ca 

24 I don't know. I'm ~inking in terma of hearaay when I eay tllat. 

COURT 1 All r .iiht, your objection• are noted and .ver-____ ___....__ ________ _ 25 

L.ANE'S COURT REPORTERS 
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1 ruled, and your exceptiona are noted. Proceed, Mr. Slaughter. 

2 Q As I aaid, Mr. Morria, .could you at.ply give the 

3 cour:t a brief aynopai• of the history of the land uee plan? 

4 A Well, when I wit.a appointed County Adininiatrator, 

5 the firat of November of '73, the planning coauni••ion and the 

6 T.J. Staff had already been working on the land uae pl.an. 

7 Q I think. jut ao the record will be clear, the 

s planning coauniaaion and who? 

· 9 A Thomas Jefferaon District Planning CCllUl\iasion staff 

10 of tmat commission had been working with the GrMne County 

11 Planning- Commi•sion correcting data, making a survey to determine 

12 the overall picture of the county. Later on the f irat pa.rt ef 

182 

13 

14 

15 

'74,: they formed a citiun'• ad hoc ccmmittee to determine the 

9oala, the objective• and the policie• for the land \1118 plan. 

After many, many workaep :.'388tinga with ~m, they finally drafted 

'M' . a land uae plan, which they held a public hearing en OCtober 

17 12. At that public hearing ••• 

18 COOR.Ta Jwst a moment, Mr. Morrie, what is the objecticn, 

19 Mr. Parker? 

20 PAJUCBR1 The objection, Your Honor, ia that th.US teeti• 

. 
21 mony •-·•• far •• I can see, ia an effort upon Mr. Slaughter'• 

22 part to enhance the weight of the record. It •-m• to • that 

23 the weight of the plan • it aeeme to • ha• nnhing to do - · l• 

· 24 not a •tter for thi• court to determine. It doe• not make a 

25 deul"mination on that plan. It'• a queation of what i• in the 
LANE'S COURT REPORTERS 
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·-------·- --···--++·-------·-- -------+--

plan and whether the fact• in the plan themaelve• are well 

2 canaidered. In other word• they muat etand on their own bott• 

3 in thi• Court, not t»aHd on haw many people got together .and 

4 fought in that dinctiOD. That 'a iny ol>jec:tion. 

5 COURT1 O~jeation i• overruled. Again the question 

6 i8 a matter of public policy, if auch a policy were deve lo1t>9c1 

7 and made known its planning agency, and I don't think the cou.rt 
; 

s can ignore public policy in a case like this. Whether or net 

9 you can actually sift through it and determine what that policy 

10 19 r_.iaa to bl · sHn, but if the evidence can develop to the 

11 ext.ent U&at a public: policy becomes clear and tmat was in fact 

12 exercued, it aeems to me it'• got to be taken into account in 

13, theae zoning matters. .And in ao far aa the land use plan and 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

a c•prehenaive plan for the county is conceJ:"ned, aa I underatan 

it ti. law requires that they be developed before zoning can 

bl applied. ·i•n't that a fact? 

PARJCBRa It may require it and it may not. The conei ra-

tion mut certainly m tbere before zoning 1a valid - it muatbe 

taken into account •••• in order for zoning to Jae valid. Your 

aoaar, the court ha• put ita finger on - in it.• atatement to -

that it juat •de - the prec~ problem. ~ precise point tbat 

ay objection i• in '1\1• area. And that i• the thinking in ur• 

of public policy - with reapect air, there ie no ~lie poiicy 

24 uatil that plan .la adopted ••••• that i• the f•ce of the adoS*ion 
If 

25 of it. /We an. deal.lag with an adopted plan. that would be corre t~ 
LANE'S COURT REPORTERS 

COURT SQUARE 
CHARLOTTESVILLE, VA. 



. I 
i . 
'f ' 

App. 2.19 

Morr 1a - Direct 184 

I That i• the preciae problem that ia involwd - i• my position. 

2 The • ••. 

COURTa All right, air, your objection• are again 

4. notie4 aad overruled~ Mr. Parker, and Mr. Slaughter may continue. 

5 Q I beliew you had just said, Mr. Morris, that 

6 there was a public hearing an October 12, could you continue? 

7 A Ye• •ir• At tM ~lie hearing on OCto:ber 12, 

it waa no oppoaition from the public or the citizen• of the county, 

9 I think we did ha.v• •-om that would haw liked to have ... n 

10 the plan a little .-re reatricted in indwstry in the county - a 

11 I c•trol on thia. other than that it waa no oppoaition to th• 

12 1 plan on October 12. 
t 

13 

14 

15 

16 

17 

'18 

19 

20 

21 

22 

23 

24 

25 

Q Now, I will •how you these document• in just a 

m_.nt, l>ut ao the record will bm clear. was it in fact OclelNtr 

12 or Bcwember 12 that the hearing waa held? 

A October 12 ia When the public hearing by the plannil 9 

I 
a .... iaaion was held. 

Q I Me. 

RUU<BRa Your Honor, juat on thia om point - it ..... 

to • that Mr. Morrie 1• not entitled to testify as to anytbilag 

that happened after t:.he date of the application - certainly net 

aft.er '1l• datea of the hearing• before the board• below. I 

undex-ataad both of thoae were held in September in thi• case, bu1 

Myba I'm wrong. I think that'• correct. .One held 1n October 

and if so ••• ~. 
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l 

2 

3 

4 

A No both waa held in September. 

PAJU(BRa Both in &eptembar? 

A 18th and 25tb. 

PARDRa Thlit '• What I thought. 1 vary strongly Gbjec 

5 to any tea timony by Hr. Morr 1a aa to anything th.at waa net: the 

6 ca .. at the time the hearing belcw was held. 

7 CO\l\'l' 1 Ol:>jection ia again overruled and noted for 

s the record. You may continue Mr. Slaughter. 

9 

10 

11 

12 

13 

14 

15 

16 

COURT1 Ye• air. 

Q Mr •. Morris. following the public hearing before 

th• planning commiaaion wbat waa the pr ogre•• of the plan? 

A Okay at the conclusion of that public hearing tbe 

planning commisaion nc-.nded the Board of Supervisor• adopt 

the c•pR;banaive land .uae plan. The public hearing by the 

Board of sui:-rviaor• waa held ltoveli\ber 16. at which time the 

18 

17 pl.an did not receive aay opposition at all. At the concluaion o . 

18 

.20 

21 

that hearing the Board of Superviaora adopted the plan •• rea 

Q waa the plan circulated in the county ·at that time? 

A ft• it waa. ~abloid copie• ware diatributed to 

ndl 
I 

22 each boxbolder in t.M county. 

23 Q And how many were made. do you know? 

24 A Approximately 15 hundred of them. 
25 

Q ·Al0Ja9 with tba other capacitie~ u mentioned. I be 1 
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1 *• Morrie, you are Hcretary of the Board of Superviaora? 

. 2 A Yes a.t.r, I'm clerk to the Board. 

Q I show you minutes - a docwnant purporting to be tlle 

· 4 minute• of the Board, dated OCtober 21 and November 16, 1974, 

s and I'll ask you to identify them and I w0t.1ld show them to the 

6 Court? 

·7 A ,... air·. 

B Q Are the" in fact certified copies of the minuma 

· 9 of ~ Beard of Superviaora of Greene county? 

'10 A Yea thely an. 

11 Q Dated reapectively October 21 and Hovember 16, 1974, 

12 Could we mark them for identification ••••• 

13 PARJ<Baa Hay I aea them• •••• Your a.or. we very much 

14 · a-t'-.... -""j ti .... .wa .... our-., ec ona ••••••••• 

15 

16 

17 

18 

19 

20 

21 

22 

23 

'24 

25 

COUP.'la Yea air, I think the same ruling would apply 

Mr. J'arker. Your objection is again noted and onrruled, and 

your exceptions noted. The matters may be identifi8d and marked 

for: J.dea•if ication and will be admitted into evidence aa 

n.tendant '• exhibit• 1 and 2, I believe they weuld he. 

The minute• of the October 2let Board of Supeniaora 

Meeting ware marked and received into evidence aa Defendant'• 

Bxhibit l1wllher 1. 

The minute• of the Hovember 16th Board of Superviaor• 
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I were marked and received into evidence as Defendant's Exhibit 
I 

2 Number 2. 

3 

4 

5 

6 

7. 

8 

9 

10 

ll 

12 

13 

14 

15 

l6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 
I 
I 

I 
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DEFENDANT'S EXHIBIT NO. 1 

Filed January 11, 1975 

October 21, 1974 

Greene County, Virginia 

The Continued Meeting Of The Greene County Board Of Supervisors 
Was Held Monday, October 21, 1974, At 7: 30 P.M. In The 
County Meeting Room. 

P esent were: R. N. Gilbert, Chairman; E. Z. Morris, Vice-Chairman; 
James A. Henshaw, Regular Member; David C. Dickey, Common
wealth's Attorney; J. L. Morris, County Administrator. 

The meeting was opened by the Chairman. 

Re: Emergency Three Digit Telephone System 

I Mr. Terry Ricks of Emergency Medical Services from the Uni
versity of Virginia Hospital met with the Board to explain the three 

I 

digit (911) Emergency Telephone System. He said by consolidating the 
ptesent seven digit emergency phone numbers in the Sheriff's Office 
idto one easy-to-remember three digit 911 number would reduce the 

I • 
erergency response time. 

Mr. Ricks said the first step in planning a 911 system would be 
for the County government to request the telephone company to make 
alcost study analysis. Upon request, he said the Central Telephone Com
phny of Virginia has agreed to conduct this study with no financial 
oI! ligation to the County. 

. Upon motion by James A. Henshaw and unanimous vote, the Board 
a. reed to request the Central Telephone Company of Virginia to con
duct a cost study analysis for the 911 Emergency Telephone System with 
nb financial obligation to the County. 

Re: Executive Session 

Upon motion by James A. Henshaw and unanimous vote, the 
B ard entered into executive session to discuss a legal matter with Mr. 
David C. Dickey, Commonwealth's Attorney, and Mr. E. R. Slaughter, 

I 

attorney of the law firm, McGuire, Woods & Battle. 

j Upon motion by E. Z. Morris and unanimous vote, the Board re
t rned to regular session. 
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Re : Interim Zoning Ordinance 

After being advised by Mr. David C. Dickey, Commonwealth's At
torney, of pending court action on behalf of Bennett T. Matthews re
garding the County's Interim Zoning Ordinance, the Board upon motion 
by E. Z. Morris and unanimous vote, approved to retain the law firm 
of McGuire, Woods & Battle to assist the Commonwealth's Attorney in 
the litigation if suit is filed. 

Re: Permits Granted For Raffie And Bingo Games 

Upon motion by James A. Henshaw and unanimous vote, the 
Board granted organizations of William Monroe High School, Dyke 
Elementary School, and the School Personnel Association of Greene 
County permits for raffies and bingo games to expire July 1, 1975. 

Re: Resolution On Rte. 676 

Upon motion by E. Z. Morris and unanimous vote, the Board 
adopted the following resolution: 

Resolution 

Whereas, Sometime about 1950 the Board of Supervisors of 
Greene County, Virginia, requested the State of Virginia to dis
continue maintenance of State Route 676 for a distance of 1.9 
miles; and, 

Whereas, the said road has lately again become useful to the 
road system of Greene County; and 

Whereas, B. K. Haynes, Inc., a private development company 
has contracted and agreed to bring the said road up to the stand
ards required by the Virginia Department of Highways; and, 

Whereas, the Board of Supervisors of Greene County is in
formed that this road shortly will be of sufficient quality to be 
accepted again into the State Secondary Road System for State 
maintenance; 

Now Therefore Be It Resolved By The Board Of Supervisors 
Of Greene County that the said former State Route 676 be and the 
same is recommended to the State Department of Public Highways 
to be accepted again for maintenance into the State Secondary 
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Road System, Provided However That, all things necessary at law 
to be done to improve the said road have been and will be done at 
the time of acceptance of this road into the State Secondary High
way system. 

Re: Roads In Woodridge Subdivision 

Upon motion by James A. Henshaw and unanimous vote, the 
B,oard directed the Commonwealth's Attorney to draft a resolution 
r~commending the Virginia Department of Highways to accept Fairlane 

I 
Drive of Woodridge Subdivision into the State Road System subject to 
t1!ie Highway Department's final inspection and approval. 

Re: Standards Of Quality For Virginia Public Schools 

Upon motion by E. Z. Morris and unanimous vote, the Board 
d rected the County Administrator to draft a resolution supporting 
dampbell County Board of Supervisors' position in that performance 
s~andards should replace the current principle that dollars spent equal 

I l' d . qua 1ty e ucat10n. 

Re: Date Of Public Hearing For The Proposed 
Comprehensive Land Use Plan 

Upon motion by James A. Henshaw and unanimous vote, the 
B ard approved to hold a public hearing Saturday, November 16, 1974, 
at 9: 00 A.M. in the County Court House on the proposed Comprehen
si~e Land Use Plan recommended and certified by the Greene County 
Pianning Commission. 

Re: Adjourn Meeting 

Upon motion by E. Z. Morris and unanimous vote, the Board meeting 
w s adjourned. 

/s/ R. N. Gilbert 
R. N. Gilbert, Chairman 
Greene County Board of Supervisors 

* -!(· * 
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DEFENDANT'S EXHIBIT NO. 2 

Filed January 11, 1975 

November 16, 1974 

Public Hearing 

A Public Hearing For The Proposed Comprehensive Land Use Plan 
Was Held Saturday, November 16, 1974, At 9:00 A.M. In The 
County Court House 

Present were: R. N. Gilbert, Chairman; James A. Henshaw, Regular 
Member; David C. Dickey, Commonwealth's Attorney; J. L. 
Morris, County Administrator. 

Re: Introduction 

The meeting which was advertised for the purpose of considering 
the adoption of the Comprehensive Land Use Plan as recommended 
by the Greene County Planning Commission was opened by the Chair
man. He explained that the Greene County Planning Commission with 
the staff assistance of Thomas Jefferson Planning District Commission 
formed an ad hoc Citizens Goals Committee composed of about 
twenty-five citizens representing a cross section of the County popula
tion. From this committee, goals, objectives and policies were estab
lished for the future planning of Greene County. After many work 
shop meetings, a comprehensive plan was finally drafted. Prior to the 
public hearing held October 12, 1974, by the Greene County Planning 
Commission, tabloid copies of the Comprehensive Plan were distributed 
to each County box holder. 

The Chairman informed the_ public that E. Z. Morris, Board 
representative from Monroe district, was unable to attend the meeting 
due to illness. The County Administrator reported that he received a 
telephone message from Mr. Morris preceding the meeting stating he 
was in favor of the Comprehensive Plan. 

Re: Presentation 

Mr. Robert Abbott and Mr. George Evans of the Thomas Jefferson 
Planning District Commission gave a thirty minute slide presentation on 
the Comprehensive Plan. The slides included maps of soil types, land 
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u$e suitability, ex1stmg land use, public utilities and vanous scenes 
tliroughout the County of existing developments, housing and public 
fa!cilities. 

I Mr. Evans said that a reduction of out migration has contributed 
to the County's increasing population growth. The increases include 
mlostly the young working age group. Due to its location and accessa
billity, Greene County is becoming a bedroom community for its in
hibitants who commute to Albemarle, Charlottesville, Orange and 

I 
Madison to their jobs. 

l If the County is to maintain agriculture as the main economic 
b se, development must be confined to cluster areas. Mr. Abbott said 
tob1 allow the continuing proliferation of subdivisions in the County 
w uld make the task of providing public utility services very difficult 
orij1 financially unfeasible. 

Mr. Evans pointed out that the proposed Comprehensive Plan 
re!presents the input by the professional staff and the ad hoc Goals and 
O~jectives Committee comprising of 25 citizens who have tried to 
eV.aluate where we are now, where we want to go, and how to get there. l In concluding the presentation, Mr. Evans said that one dwelling 
u1it per three acres in the agriculture areas and one dwelling unit per 
seren acres in the mountain and conservation areas as recommended 
in the plan would help to protect the environment and scenic beauty, 
di~ect growth into orderly patterns, and maintain the agricultural eco
ndmic base. Mr. Evans added that the economic base could be broadened 

I 

with some light, clean industry and tourist centers. 

Re: Discussion 

On behalf of the Board, the Chairman thanked the staff of the 
Thomas Jefferson Planning District Commission and the Greene County 
Pl~nning Commission for their efforts in presenting the Comprehensive 
Pl n. 

At this time the floor was opened by the Chairman for questions 
and discussion from the public. 

Thomas Lawson 

1 
Mr. Lawson informed the Board that he had heard rumors that 

thf proposed interchange of Rte. 622 to the Stanardsville bypass might 
be eliminated by the Highway Department. Mr. Lawson said the pro-
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posed interchange would alleviate the early morning school traffic in 
Stanardsville. The Board and Mr. Abbott of the Thomas Jefferson 
Planning District Commission agreed to discuss this matter with the 
Highway Department. 

J. B. Korfanty 

Mr. Korfanty said that he considered this plan to be the best that 
could be devised at this time and urged that the plan be adopted. 

Eugene Baker 

Mr. Baker stated that the County was in great need of a Compre
hensive Land Use Plan and the Planning Commission had worked hard 
in its effort to formulate a plan that will meet the outstanding needs of 
the County. He urged favorable action by the Board so the Planning 
Commission can continue their work. 

Jake Harlowe 

Mr. Harlowe asked if the lot size recommended in the plan was 
compatible with lot size requirements in other areas? 

Mr. Evans said it was, and that localities with less than three acres 
were in the process of updating their plans. He said history has proven 
that two acre lot sizes are not sufficient to control development. 

Gene Walter 

Mr. Walter asked if land that was not really suited for farming 
would be required to be farmed if it happened to be in an area zoned 
agriculture. 

Mr. Evans said no one can be required to farm if he does not 
want to. Mr. Evans explained that the County does not have a soil 
survey map at the present time, but once the study has been made, it is 
possible that some land will fall into a different zone than agriculture. 

Lee Estes 

Mr. Estes said that planning and development controls were needed 
five or ten years ago, and this plan was the first step in the right direc
tion. He strongly urged the Board to adopt the plan as recommended 
by the Planning Commission. 
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Re: Adoption 

With no further discussion from the public the Board upon motion 
~y James A. Henshaw and unanimous vote, adopted the Comprehensive 
Land Use Plan as proposed and advertised. 

Re: Adjourn Meeting 

There being no further business, the meeting was adjourned. 

/s/ R. N. Gilbert 

R. N. Gilbert, Chairman 
Greene County Board of Supervisors 
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DEFENDANT'S EXHIBIT 3 

Filed January 11, 1975 

VIRGINIA: 

In The Board of Zoning Appeais of Greene County 

Pursuant to the provisions of§ 15.1-495 of the Code of Virginia, the 
Board of Zoning Appeals in open meeting on the 25th day of March, 
1974, doth establish and decree the following and procedures for its 
meeting. 

1. Each land owner who has perfected an appeal to the Board of 
Zoning Appeals will present his case in the following order: 

a) The Zoning Administrator will give a brief statement (no 
more than two minutes) of the reasons for the decision below and a 
summation of the recommendations of the Planning Commission if any. 

b) At the completion of this summation the Chairman will swear 
all parties who are to give evidence in the matter. 

c )- The land owner who has appealed will then be given ten 
minutes to present his case. If he has an attorney present that attorney 
may use as much of the land owner's ten minutes as the land owner 
shall see fit, but in no event may the attorney speak more than the ten 
minutes allotted the land owner. 

· d) At the end of the land owner's presentation the Chairman will 
ask the general membership of the Board if they wish to hear evidence 
from those opposed to the granting of such special use permit or 
variance. If at least three members of the Board are opposed to hear
ing further argument then the appeal will be rejected. 

e) In the event that further evidence is to be heard, adjoining 
land owners may be heard and will have up to ten minutes to present 
their case each in the same manner as for the land owner himself. 

f) At the close of the presentation of the adjoining land owners 
such members of the general public as wish to be heard may have three 
minutes each to present their statement. 

g) If any attorney is present, representing members of the general 
public or other land owners, he may have three minutes for each of his 
clients present but in no event more than fifteen minutes to make his 
presentation. 
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h) At the close of the taking of any testimony the Board may ex
'amine the witness, which examination time shall not be included within 
his time limit. 

i) At the close of the taking of all evidence the members of the 
Board of Zoning Appeals will discuss the matter and they will vote 
1md decide the issue. 

j) Should the Board feel that a view of the premises is necessary 
they will so advise the land owner who is appealing and ask him to 
waive his right to a decision within sixty days to allow them to take up 
the matter at the next general meeting. 

2. The secretary of the Board is directed to provide all· members 
of the Board of Zoning Appeals an agenda at least one week prior to a 
meeting at which a matter is to be decided. 

3. The Zoning Administrator is directed to prepare an appro
priate form for the waiver of the sixty day decision period, and is to 
s.ee to it that each applicant specifies upon his appended sketch the 
names and locations of each adjoining land owner including the owner 
of the land across the road from the property affected. 

* * * 
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2 

3 

4 

5 

App. 232 

llon'ia - Direct 

* * * 

Q Would you like to •••; tbam, Your Honor? 

COURT a All right, sir. Now they' 11 a peak for them-

6 aelvea if you want to move onto other areas. 

7 Q Yee air ••• I shall. Mr. Morris, the interim zoning 

8 ordinance of Greene Co'10ty ia of courH before the court in our 

9 return, could you teatJ.fy aa to when that ordinance waa adopted, 

10 and geJWrally the proceedings leading up to it• adoption? 

11 A Well, January 16 of 1974, the planning canmiasion 

12 recammended that the Board of Supervisors - that· they adopt 

13 an interim zoning ordinance. on FebJ:uary. 5 .:of '74, the Board of 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Superviaora agreed to advertiae for public hearing on March 2, 

t.o consider the ordinance, which was a joint public hearing 

with the planning cG111niaaion. Of courae, at the concluaion of 

tbat pu!Jlic hearing ~ ordinance with aame change• made at the 

pibllc bearJ.nia was adopted •• we have it today. 

Q Turning to Mr. Matthew6' aituatlcm, Mr. Morrie, 

could you tell us wbatyou call of your contact with Mr. Hat.tlMtW 

aad bi• ~lol'9•• in connection with tbill - the petition of the 

approval of the·ar .. a.Town Su})-diviaion, tlut application I ahoul 

A Well, on February 4, a preliminary plan waa aub-

187 

2S 
m.ltted by Mr. Barria, an a nt for Mr. HattlWW~=•.s...z...:~'--------'--

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 



App. 233 

K.:ri• - Direct 188 
~·-----'-'----------------------------------+---

Q waa that February 4, 1974? 

2 A '74, yea. At which tiM we d1acuaaed regul•ti-

3 of th• •lib-division ordinance, and an that plat. it .t.ndlGded -

4 I mliew it waa 40 t.CIWnhoua• units, which I advised Mr. BaJ:ri• 

s that due to our sub-diyiaion ordinance, relating to aide yard 

6 requir••nta, he would haw to eliminate theH units. I believe -

7 

8 

9 

10 

13 

14 

15 

at that ••• time I briefly mentioned that an interim zoning 

ordinance waa being propwd. 

Q Wh•~ wae lQ1Z' mxt contact. with Mr. •tthewa 01:" hi• 

.A Well, when be aubmitted hia revised copy of the 

preliminary aub-diviaion plat, which waa l'ebruary 26 of '74. 

At thi• time I granted him preliminary approval of that plat. 

I adviMd him at tbia t.iM that he had within six months to aabm;t 

hi• final plat otbeJ:Wiae his current plat wou.ld beccmae nul. 

16 At ·the • ._ time knowing that th• Board of Superviaora had alrea• y 

17 approved to advertiH for a pW>lic hearing to consider the int.erl.m 

18 ••in9 ordinance, I did t.e 11 him that thia aub-divia.t.cm plat. . . 

19 may poaaibly be affected by thia ordinance. J.f he had not ncei1ed 

20 fina,l approval before tt. adoption of thi• ordinance. X tbJ.nk we 

21 maybe talked a little mare U.Out. the regulationa at that. tim 

22 of the a\lb-diviaion ordinance, but that was about. the extent of 

23 it. to •r beet recollect.ion. 

24 Q Wen thou two contact.a, as far •• you recall. with 

25 Mr. Barria, a surveyor for Mr. Matthew•? 
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A Yea, to the beat of my recollectio.n it waa Mr • 

. 2 Barria. 

3 Q ·When dld you first meet Mr. Matthew•? 

4 · A To the beat. of· my recollection it waa some time 

s after March 2, after the ordinance was adopted. Mr. Harris 

· 6. brought Mr• Matthew• in and introduced him to me. l waa at the 

7 office and we diacua•d in pnaral the zoning ordinance, pertain g 
..... 

8 to t!aa bardahip clauae. At that time :t did adviae bin\ th&t 

9 J.t would be necesaary for him to file a petition with the zening 

10 boa&"d of appeal• for a special use permit. 

11 Q Appi-mcimately how long after the March 2 adoption 

12 of that ordinance, did this confe.rence .take place? 

13 A To-the beat l can remember it was several week• 

14 after the • it could have been four weeka, six, •even, somewhere 

15 in there• ••• April or May. I don't recall really the exact date. 

16 Q But can you just tell ua this waa it in the firat 

17 aay ~· month• after the adoption of the zoning ordinance or in 

18 th• laat 111.x month•? 

19 A Oh, definitely within the firat three months. 

20 Q What waa your next cont.Ct ·if you recall with Mr. 

21 Matthew• or hi.a •ployeea? 

22 
A Well, Pebruary 26, ia when he received bia 

23 prelilllinary approval on hi.a preliminary plat. Aad keeping in 

24 mind tbe •ix month•• I contacted - if my •mm:y ha•n't failed ae, 

25 Mr. ·Barria, a0mewhere dur July or Auguat, to nmind him about 
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i the •ix months limitation in submitting his final plat. 

2 Solne time a few weelul or a week o~ ao later, I talked to Mr. 

3 

4 

'. 
' PU'rott 
I 

I 
I 

on the street, to i-emiod him also. 

COUR'l'1 What connection did Mr. Parrott have, if you 

. s knew at th.at time? 

6 A He was an agent also of Mr. Matthews. 

7 Q l'or the record, could you identify Mr. Parrott? 

8 A Mr. Ro!:»art Parrott. 

9 Q And then wba t occurred next? 

10 A On Auguat 26, the final plat was auhmitted with the 

I 
· 11 petition to the zoning lloard ot appeals. I waa out of the •ffj ce 

12 

13 

14 

15 

16 

17 

18 

• 19 

20 

. 21 

22 

. 23 

24 

th• day that he submitted the plan. After I reviewed the 

petition I noted we needed some more names and addresses of the 

adjoining' landowners, Which I contacted Mr. Matthews• office and 

informed them of this. A fftW days later he did give m the 

other na•s and addresses of the adjoining landawners and ••• in 
I 

ttJ aub-diviaion of Locust Lane. 
' I 
1 Q Now you called him and alerted him of that proJ:»l.em 
I 

e~n though his six month• bad already expired, did you not? 

I 
I 

t.iJ.? 

A Yea I did. 

Q And you permitted him to correct it without objec-

A Right. 

Q Just two or three more queationa, Mr. Morris. 

25 Ar• you familiar with Locwat Lana Sub-division, west of Rucker•-
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2 A Yea I am. 

3 Q could you tell us whether or not the sewage · ·ayetam 

4 in that area is individual aeptic tanks of th• individual ham•-

s owner•? 

6 A .Yee it ia. 

7 Q · could you give us the approximate lot size of the 

s Locuat Lane Sub-diviei~n? 

9 A Average size is about a half an acre, 2100 square 

10 fMt.. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q 2, 100 feet? 

A Yes. 

Q Doea Greene County have a county operated landfill? 

A Yes we do. 

Q And how long h•• Greene county been ope rating the 

landfill? 

A Since Bept:ellber or October of '73, I believe. 

Q Did it operate any form of county waste diepoaal, 

ayatem before that time? 

A Yes air, it did, they had an open county dump 

before that time, be fare thi• ••••• before the state - new regul•-

tiona an landfill•. 

Q Do you know how long that dump baa been in opera-

24 tJ.on?. 

25 A I would ••Y several years at leaat. 
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8 
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. Q Did Greene county operate. a . library? 

A Yes sir. it does. 

· Q Haw long baa it operated a library? 

A Since October ·of '73 ••••• I •an '74, I'm sorry • 

Q October 1974 •••• where is it located? 

A On the Mia.i.n Street in Stanardsville. Route 33. 

Q I• that lilarary part of a larger regional syat•? 

A Yes it is, it's a branch office of ~ Jefferson-

192 

9 Ma4iaon Regional Library Diatrict. 

12 

13 

14 

15 

16 

17 

18 

·19 

. ·20 

21 

22 

24 

Q Ia the County also served by a Dookmoblle?· 

A Yea •ir• they are ••• since July of '74~ I believe. 

i 
Q one final question, Mr. Morris, unless Mr. Dickey 

haa1 
something. Under your practice was it neceaaary to obtain 

: final 
ap'foval of the !Slat before petitioning 

I 

the Board of zoning 

aplj8ala for a special use permit? 

I 
I 
I 

A No, it wasn't necessary. 

Q In fact were applications - petitiou· for special 
. i u••i peJ:JDita filed by other aub-dividors baaed on their prelimina y 

I 
plat.a? 

I 
I 

A I believe ao. yws. We did have some~ 

Q Okay. I have no further questions, Your Honor. 

COURTa All right, Mr. Parker. 

l 
I 

CROSS EXAMINATION 
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! Q Mr. Morris, you deal with the sub-division ordinaa~ 

2 more than I do, can you tell • please sir, where.· there i• a re• 

3 quirement in the sub-division ordinance that along with the fina: 

1 plat, Mr. Matthews submit nlunes of' people who may be adjoining 

5 landOWIMltr a? 

6 DIC1<BY1 I object to the question, I think he mean• 

7 something about the zoning ordinance perhaps. 

8 Q I man the •\lb-division ordinance. 

9 COURT 1 The objection is overruled, if be ·can anawer · 

10 the q\aeation. 

11 A There•• not.bing in the sub-di via ion ordinance. 

12 I Thia ia in the zoning ordinance. 

13 Q That's all the questions I have. 

14 COURT1 All right. 

15 SLl\UGH'l'ERa You may stand dOlim, Mr. Morr is. 

16 COUR'l'a All right, you may stand down air. 

17 SLAUGBTBR I Ronnie Lamm. 

18 

19 RONALD w. LAMM, haviDJ been duly sworn, teatified· •• · 

20 follawaa 

21 

22 

23 BYa Mr. Slaughter 

24 Q Would you stat:. your full name and address pleaae 

25 air? 
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1 A Ronald Wayne Lamm, Barboursville. 

2 Q And what is your profea~lion, · Mr. Lamm, your 

3 occupation? 
' 

4 A I work for seara in Charlottesville aa an install•-

·5 tion manager. 

·6 Q Do you have a ~ition with the county government, 

7 vo:lunteer poaition I. might add? Here in Greene county? 

8 

10 

11 

12 

13 

i4 

15 

16 

17 

18 

19 

' 

I 
Appeala. 

A Yes, I do. 

Q What ia that position, sir? 

A Member of the Greene county Board of Zoning 

Q You are in fact chairman of the Greene county 

Board of Zoning Appeal• are you not, sir? 

A Yes sir. 

Q Mr. Lana do you recall the. hearing when Mr. Bennett 

Matthew• applied for a special use permit, that took place before 

the BGard of Zoning Appeals on September 25, 1974? 

A Yes sir, I do. 

Q Do you recall the testimony from Mr. Matthews and o1 

I 20 hi• employees before the Board of Zoning Appeals? 

21 A Yes sir. 

22 

I 
Q Could you tell us first what you recall of the 

23 . teatimony as to the amount of moneye expanded before the adepti0J1 . . 

I 24 of ·the zoning ordinance by Mr. Matthews .in conmction with the 

25 Greenetown Sub-division? 
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1 A Yea air, aa I recall Mr .Matthew• stated to the 

2 Board that he had expendituea of or ol:>ligatian• to . pay apprexia1 u-

3 ly 67 hundred dollar a, I believe ••••• of different f"a and ao 

4 forth. at that time. 

5 Q waa there any computation aa to what of thoae 

6 expenditures might have been required only for thi• aub-diviaion 

7 I and what might bave been req\1ired for an.v aub-diviaion? 

8 A It was my opinion that after Mr. Matthews •••• 

9 PARI<BRa Your Honor, this ia the precise area •••• 

10 Q That's true, we request •••••• we aak for recollectiom 

11 and not opinion.. I think we probably a.re miaatating it ••• 

12 A Yes, the statement - my recollection I •m sorry ••• 

13 COUR'l'a Recollection you may testify to, but not 

14 an opinicm. 

15 A Right, my recollection was that of the expenditure• 

16 that Mr. Matthews stated to ua that evening, that approximately 

17 four thouaand ••• 

18 PARJCBR1 I think we ought to state with rea~ct •••• we 

19 object. I think he i• still giving hia opinion and call• it hia 

20 recollection ••• 

21 COURT• Ho air, he is saying thia ia hia recollecti•, 

22 Mr. Parker •••• your objection ia · overruled. 

23 
PAlU<BRa Be brought th• at•te•nt. - Hr • .Matthews •tated 11 

24 Your Honor, •• oppoaed to stating what was happening •••• he'• 
25 not saying that Mr. Kllttbewa stated. he'• atat.t.ni his r•l'!ellal'!td_ntt 
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1 of what he believes i• the case • It•• . in there, it shouldn • t 

·2 i. in then. 

;3 COUR'1'1 Mr. Lamm it's a queatie\>D now of what evidence 

· 4 waa pnMnted to the Board of Zoning Appe,ala by Mr• Matthews or 

.5 

. 6 

7 

·s 

aayom else as to thia - these figures • 

A All right - Mr. Matthews atated that of. this 

67 hundred dollars, that approximately 25 hundred of it had 

actually been· spent and that the remaining 4 thousand plus 

· 9 waa obligated. 

10 

11 

13 

14 

.. 15 

16 

• 17 

; 18 

'19 

20 

'21 

24 

. 25 

COUR'1'1 All right, you may continue, Mr. Slaughter. 

Q · Now Mr. Lamm, in connection with the procedure of 

~ Board of Zoning Appeals, and the response really to Mr. 

P•ker'• objection. Has the Board ever gone in executive aeaaim? 

A Only once • 

Q When was that, what was the occasion? 

A At ow: last meeting, which was if I recall cornctl~ 

Dace.mi.tr 18 - we changed that meeting day is the reason I'm not 

cleu on it, because of Christmaa, but it was in our December 

••ting we went into executive session at .t.he enCI of that ••tin~ 

for five· minutes. 

2s •••• 

aeaaioa? 

Q lt was aa you stated December and after the Septembl r 

A Yea air. 

Q Before that time you had never been in executive 
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1 A No sir. 

2 Q Before the hearing- Matthews hearing, in earlier 

3 time• - excuee me Your Honor, may I withdraw that ••••••••••• 

4 Juat generally, Mr. Lamm, and not at this particular hearing, 

s baa the Board called Mr. Renneth Coleman, the assistant secretary, 

6 the as•ietant superintendent of schools, and Mr. Thornton, the 

1 sanitarian> in for explanations of the situations regarding the 

s school• and the septic. problems in Greene county? 

9 A Yea air, we haw. 

IO PARRBR1 Your Honor, that follows u\y objeeticn before. 

11 We •re entitled to a. decision based on the record as it· atands~ 

12 It may well be that we would wish to follow this matter up and 

13 eat.abliab from this gentleman, if this line of questioning is 

14 open • that they conaidered matters - divulged the record in thi• 

15 c:aae. 

16 Q May it please the court ••• 

17 COURT1 They are talking about prior to •• ~ 

18 Q Ye• air. 

19 COPRTa. ••• the hearing ••••• either at that meetil'li or 

20 prior to it, the knowledge that the Board of Zcining Appeals 

21 baa lay virt.~ of their poaition, it .•eeli• .. to ine can't be wiped eut 

22 of their mind. They don't neceaaarily constitute themselves •• 

23 a separate board every time ther• •a a ca,..,.,. 'Ibey. are continued 

24 aa repreaentativee of,. the co\inty'a public policy I auppoae, and 

25 I don't see how they can aay for one case they knCN it and fer 
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·. 1 the reat of the cases it ha• to be reintroduced. You are saying 

2 that prior to this coaalderatian in this caae there was other -

.· 3 there wen other occaaJ.ona on .which this information had beu 

4 e li.c.t.ted ••• 

5 Q That's correct, Your Honor. 

6 COURTs Well, I think you ought to be specific: as 

7 to when, whether it was as part of this case or in a separate 

s caae, Mr. Slaughter, but the court will permit it and it seem• 
be 

9 to • it effects the point of law as to whether. it would/aometb 

· 10 th*t would have to be n.t.nt:roduced, aa Mr. Parker claims. And 

t1 that point of course can be saved on his objection for the 

12 . record, and apparently it was not in this case that this informa 

.13 tion was elicited. 

14 Q That •s aa I understand it, Your Honor. Mr. Lamm, 

98 

15 can you tell us first whether the appearance of these two gent n 

16 wa• in cennection with this case? 

17 A No, it waa not. 

Q And can you tell us approximately when and under 

19 what circwnatancea each came before the Board of Zoning Appeal.a? 

20 A fta, it was another case, but exactly when I don •t 

kn•. ft'obably two months prior to this. 

:22 Q Did the Board of its ~n motion have occaaion to 

is•ue subpoenaes for the gentlemen? 

'24 A Whether aubpoenaes were written I'm not sure, but 

·
25 th•l' were contacted and aalted to be there. Actual subpaenaes I' 
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not aure. 
; 1 .. ~ 

2 Q I aee. Mr. Lammi are ·you familiar with ·the··· · · 

3 volunteer fire ccxnpany in Ruc'keraville? 

4 

5 

A I'm a member, yes air.- . ' 
' ' 

Q And co\lld you te 11 ua what the structure of that 

199 

6 company is and what the situation ·ia· with regar'd to the availabil Lty 

7 if its building there? 

8 A Yes, tbe atructure is purely volunteer and the 

9 policy· of the buil.d'ina - you mean as renting it. or using the 

io building? 

11 Q Spacifically, could you deacribe for the record -

12 of courae Judge Berry· ia familiar with. it, it should be ·clear 

13 What building is located there in Ruckersvill.e? 

14 A The firehouse •••• the firehouae is located there. 

15 Q What •s - what does the firehowse contain? 

16 A It has a room for the.firetruck.a, a kitchen, aad 

17 a ••ting roam, and facilities that you know ·go along with that. 

18 · ·· Q. Is ·it open to ·the ··general ·public? 

19 A No •ir, not aa sw:h. It is available to be reated, 

20 if • fee ia paid by individual.II or organization•. 

21 Q ·And only on that baa.la?· 

22 A. Only on that baaia,·· yea air. 

23 Q Otherwiae it'• available to the meablra of the fire 

24 company for ·their wae? 

25 A · For meeting purpoaeil only_. not ewn - ·w cannot u.e J t· 
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·. 1 without paying. 

2 

·3 

·4 examine. 

5 

6 

i 
i 

Q No further questions Your Honor .• 

CO'UR'I'a All right, Mr. Parker, you may cro.sa 

CROSS EXAMINATION 

7 BY1' Mr. Parker 

8 Q Mr. Lamm, how is your volunteer campany supported? 

. 9 A out of the contributions of the citizena of . 

10 ti. cowaty and •urrounding area. 

11 Q The public then supports it? 

12 A 'l'he citizens of surrounding area and Greene 

.13 county, yes sir • 

. 14 Q Mr. Lamm, you ata ted that you recollected Mr. 

15 Matthew•• testimony at the Board of Zoning Appeals, is that 

· 16 correct? 

17 A I stated that - I believe the question waa did Mr. 

· 18 Matthew• or some of hill repreaentativea or his people, 1'8• ••• 

19 the taatimcny at the meting, yes sir. 

20 Q Well, who made the testimony that you referred to? 

21 A Mr. Matthews made part of it and •• I recall 

22 it wa• all made by him. 

23 Q All right, air, and you recollect that for the 

24 tea~iaony of Mr. Matthews at the meeting? 
. 25 

A Yea. 
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1 Q I'm - with respect to your recollection, do you 

2 recollect other teat.I.many at the meeting of others aa we 11 aa 

4 A l think so, yes air. : · 

5 Q Do you recollect your own statement• at that 

6 meeting? 

7 A Same of them, yes sir. 

8 Q Do you recollect this ata tement •••• ~ i• tbi• an 

9 accurate reflection of your atateinent ·at the meQtin9? Ronald 

10 LIU1IB :"8!en'•d •• et&tanent by Judge Berry at the time the 
... · .... ·:·:-

11 Board waa inatalled,·Wh~ch advised them that if th• citizens 

12 of the county wanted an application approved, it should be 

13 approved, but if the citizen• of the county objected to an 

14 application it should be denied. He felt • •• and . I take it :rou 
". 

15 aaid you :felt - the citJ.Zens had expressed a atrong objection. 

16 A -.s I made that atate•nt. 

17 Q Now you mde that statement, I believe, right after 

18 the moticm was made to deny thia application and juat before the 

19 vote waa taken on denying the application? 

20 A l 'm not sure when it waa made, no air. I'm net 

21 aura of that, but it waa made. 

22 Q Well, do you deny that that ia the caae? 

A What ia the ca•? 

24 Q Well, that it was made in the order that I auggeated 

25 to you? 
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A No, I don't deny that, I just don't recall. 

Q If the recoid reflects it that way you aaaume 

3 that would be correct? 

- 4 A I don •t have any reason to deny the record. 

5 Q That's all. 

.6 COUR'l't All riqht, any other questions? 

- 7 SIAUGH'l'BR& No questions •••• 

8 Q Your Honor, I beg your pardan, I did fail to ask 

9 aaie queations •••• 

10 COURT a All right, 90 ahead, Mr. Parker • 

·11 Q You testified with respect to the procedures used 

12 at the meetings, I believe earlier. Mr. Slaughter asked you 

202 

13 a question concernincJ the procedure of the meetings. The queatien 

14 I have to ask you now is this. How were_ people seated at the 

'.1s meeting? 

'16 

18 

,20· 
-' 

-- .21 

22 

: 2.3 

: 24 

~ 25 

A You mean in respect to the board or the public? 

Q The board and the general-public? 

DICI<BYt Your Honor, I think -we might be easier if 

Mr. Parker uaed the blackboard and drew ••••• 
I 
I 
' 

- I 
COUR'l'a I don't know that ••• 

Q I don• t •an it in- that,, connotation, Your Honor. 

CO'OR'l'a I don •t kn°'1 that this waa opened up at all. 

I don't recall any queatime about the seating ••• 

Q He asked about the procedure ••••••• to proceed in a 

little different way than to ask about the procedure, Your Honor, 
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1
203 _______________________ ____,__ ---

I but :t 'm trying to get the question of the matter of who wae 

2 aworn, who testified, Where they were when they teatified, 

3 the degree of opportunity that.Mr. Matthew• had to present hia 

4 cue and to rebut and ·re fut.= the ca;se of other•. ·And also the 

s nature of acme of the other teatilaony with respect to the pul»l.tc 

6 opinion which was admitted into evidence. 

7 COUR'l'1 That goes beyond cross examination. lf you 

B w.nt to go into it you can do it, but you a.re making him your 

9 witness when you do it. 

10 Q I think he's clearly adverse. Be'• a defendant. 

11 COURTa. I don't know that he's necaaaarily adverse. 

12 Q He is chairman of the Board of zoning Appeals and 

13 they are the ncxninal defendant in the caae. 

14 COURTa Aa >an individual? Or aa a board? 

15 Q Aa an individual and as a board. 

16 

17 

COUR'l'1 What ~Po•ition baa he got· in the case individual~ 

All right, go ahead; maybe you' re .;. you have a valid point 

18 there; that you haw to COl'l8ider him adverse - he rule4 agaiut 

1
9 you. but nc:r-1 not from the standpcint of what the reasons wen ••• 

20 the •c:hanica of how the meeting waa conducted, who had an 

21 opportunity •••• 
22 

Q Oh no, I shan't get into reuona. 

23 COURTa · All right, go aheaa. sir. 

24 
Q 'l'he queatio:n., Mr. Lamm, that I waa aaking you a~t ••• 
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Lamm - croaa 04 

. 1 A We have a table that's an L I guess and we have 

2 three •.ml>ers that ait here in the L, the secretary, myself and 

3 the vice chairman. In front of us ••• 

4 Q Let me see if ·1 can't.- •••• if I'm entitled to lAad 

s yo1u maybe we can speed matters up. And sitting in front of you 

· 6 in muc:h the same manner, the - say, in the center section of 

. 7 this courtroom here, were all - was everybody else? 

8 A That's correct. 

9 Q And the rocxn was full? 

10 A As I recall, yea sir. 

11 Q And was there any given chance - was there any giv 

12 place for witnesses to speak or did people speak from where ever 

13 they were? 

'14 
I 

A No, I believe when your case was called, that I 

15 asked anyone that had anything to say in this case eithet' for or 

16 against, to please a- forward and be sworn in. At that time 

17 everyone came forward and your •••• 

18 Q And your ••• 

. 19 COtJRT1 Lat him -..war it, Mr. Parker • 
. 1 

20 A The petitioner, Mr. Matthews, and his associate• 

21 were given the front rc:1t1 of seats, if I recall we went and 9ot • 

22 anore so you could have some. And than the - anyone else waa na d 

23 · behind you or where they could find the first chair. 

24 Q Wbera waa Mr. Evans seated? 

. 25 A Mr. Bvana was back, I would oxima te 1 three · 
LANE'S COURT REPORTERS 

COURT SQUARE 

. CHARLOTTESVILLE, VA. 



App. 250-

i.a.. - cro•• 

to four r0t1a in .the group. 

2 Q Haw long did Mr. Evans testify at this •et'ing? 

3 ·A At aom le~, I would eay 10 minutes ••• ls minute•. 

Q That long - you think it would take ••• 

5 A I don•t know, I'm just gueasing. 

6 Q Evsrybody teatif ied fr an place, people interrupted 

7 each otruar •• • 

s A Everyone teatified fran pl.ace, but no - people 

9 didn't interrupt anyone. If I recall correctly the only 

10 interruptions that ,. had, that I had to note waa on your part. 

11 

12 cular ••• 

13 COURTa NOW don•t argue with him, Mr. Parker. 

14 Q I •m not arguing with him, Your Honor. If the 

15 court closes my examination before it hears my question, I ~ink 

16 I will have to object. 

17 COURT a You •re making a statement to h~, ask a 

18 que•tian, if you want to. 

19 Q I'm juat trying to lead him, Your Honor, I beliaw 

20 that ••• 

21 COURT I ~ll right, l:ut den •t Ugu9 With hi.mi *· 
22 Parkar. · J>on •t engage in another argument with him.- NOW you've 

23 · opened this up and I wu;,n you I •m not going to permit you· to 

24 ugue with the witne••• 

205 

25 
Q ·1 don't ~opoee to argue with· the witneea, Your Bonet'. 
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App. 251 

i.m. - croae 

COURTa oo·ahead. 

Q I •••• 

COURTa All right, go ahead ••••• go ahead and aak 

Q May I except to the ••• 

COUR'la State yow: exceptions • 

Q My exceptions, Yow: Honor, are that the question 

indicate that I was arguing with the witneas. 

COURr a I have ruled that it does, Mr .Parker. 

Q All right. I unClerstood that. 

·coua.'l' 1 ... Go. ahead, you may note yow: exceptions and aak 

th.- queatiana, but don• t make statements to the witness. 

Q Did ·you permit the examination of w.i.tneaaea :by 

- .,f people who spoke, by me? 

A State that again, I ••• 

Q Did you permit the examination of people that apoke 

by •? 

A I don't recall that I did, no air • 

.. Q In fact you did not? 
I 

·, 

A No, I don't say that :t did not, becauae there wn 

queationa aaked by you and I'an not sure whether anyone answered 

them or not • No, I'm not saying I didn't, but I didn't aay 

Mr. Parker you can crosa exantina, if that'• wllat. you_ are aaying. 

; 
24 ••~ l did not ••••• do that. 

'. 25 
Q In fact you treated me at the hear J.nQ as if I were 
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LUil\ - croas 

i another witness and called me to be sworn? 

2 A That•• right. 

3 Q That•a all. 

4 COURT• All right~ any other queationa? Mr .• Lamm 

s did thl board havelegal counael at the meeting? 

6 I A Yee sir. 

7 COURT• Who was legal counsel? 

8 A Mr. Dickey. 

9 COURT 1 Mi:. Dickey. Did Mr. Parker aak for a 

10 conference or did Mr. Dickey in any way undex·ta'ke to adviae 

11 th• board ar-witJ:l Mr. Parker at .the meeting? . 

12 A To my know ledge, no. 

13 

14 

15 

16 

17 Bone? 

18 

COURT1 IAtft the matter entirely in your handa? 

A I beliew that's correct, )'9• sir. 

COURT1 All right~ any other queationa? 

SIAOOB'l'BR a Would .. you indulge me ju•t a minute, Your 

COUit.Ta Lat ma ••k this question for the record, d••· 
19 the board have any formal rules of procedure ~at have been adopta S7 

20 A . Only to the effect, air, that we allowed the 

21 petitioner to preeent hia c••• and t~en any adjoining property 

22 own•• to epeak in the nature of it, . and then the general public 

23 ·l••t. 

24 COURT& Waa that announced at the meeting C)r. are th~y 

25 vritten rul.ee? . ... •. 
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Lama - Cross 

i A They are written rules and I believe, but I'm n•• 

· 2 poaltiw of this, that I dld state that we would do this at 

thl• case and that the time limits that we had would be 1n 

effect. And at that time Hr. Dickey adviaed us that we would 

3 

.4 

208 

5 

6 

have to probably not go by the time limits since it would net 

allow time enough for Mr. Parker and Mr. Matthews to present thejr 

: 7 

•s 

9 

10 

Jl 

12 

13 
: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

;25 

c:aae. And we suspended the rules tor that .hearing. 

COURT: You were aware that Mr. Parker was the 

attormy for Mr. Matthews, .were you? 
I 
I A Yea air. 

COURT1 All riqht, any other questions by counsel? 

PARKBR1 Por the purpose of making that statement to 

the board, you did not c:au•• Mr. Dickey to be sworn, did you? 

A No, Mr. Dickey - you ask me that, and I told you 

that he was our legal advisor and therefore.he didn't have to 

be. i 

PARJ<ERa I see. 

COURT 1 Any other questions? 

l .RBI>IRBCT EXAMINATION 
' 
' 

BY• · Mr. Slaughter 

Q Did Mr. Parker testify before you? 

A 'B!lls he did. 

Q Did he request the right to cross examine? 

A To my knowledge he did not. 
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Lama - Maroa• 209 

2 

3 

4 8Y1 11r • Parker . 

5 

6 A J ••• 

7 Q aecauM ~ ..,_.. • that •ant tlaat everytbinf 

s X .. 1d waa going to bit '9•timony wa•n't it? 

9 A That•• ri9ht - I couidar at tbaM hearin;• if 

10 U&yOM ba• anything to aay '1uly abould be ••n and i:hen in 

11 tbat -- they .te•tlfy. 

12 Q All rJl)ht. 

13 COURT& All 1'i9ht, Mr. x..n, thank yoa, you may 

14 at.and aw~. 

15 SIAucat.taaa sxcuae •• •w: aanor. I'm acry to delay 

16 t:bu. llut w would - w do bava ona mare ma"9r to put into 

17 u. ncsd t.hr.agb Hr. I.Mil ••• 

18 .C01.l\'lt All ri9bt, Mr. Lala. 

19 ILMMrl'Da I think it wwld probably bl appr:oprlatre. 

20 ••• 
21 

22 .. _ ....... 
23 

24 

25 na Jlr. Slaughter 
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Redina\ - Laa 

1 Q Would you tell ua if theH an tM nle• of 

• 2 prooedun before CM ~• of Zoning Appeala? Gnem county -

3 and wn tMy in ·fact ca leptember 25, 1974, at thi• hearing? 

4 A 1'ta air. 

5 Q W.'d like to introduce the• u I>efendan\'a exhibit 

6 a.-r 3 •••• 

7 couaTa BU*• l'Uker had an oppectuity to exaaaiae 

· s them and do 1'CN have any ob~ection, Mr. JIU"Jc.er? 

•• 
9 MIUC:laa/ Ol»:jectioa to the introduction of the•. 

llO 

10 COURT• All ri9ht, they' 11 bt •• •. you aay no objection•? 

11 INUCBR1 • objecUona to the••· .... 
12 COUR'l'a They will be admitted and I think. they ahaald 

13 b9 P'lt in the record, aiace the point of 5Coc:edun haa been 

14 . put la i••• here. Aad it. ••• to• that it'• appropriate 

15 ..._, _... ncard nwal ~ ~ •• l*OCeduea that ba'ft -.. 

17 

18 

'19 

·20 
; 
; 

21 

:_22 

'23 
•J 

24 
• 
:>25 

Q Mr. Lam, •• I underatand thia • •· Dickey'• 

acWioe ar •uvgeatioa the tim limitationa noc'•lly pl.aced upon 

appliaaat• wn walwd .la Gl'der to 91ve *• Jlatt:lulwa more tllaa 

ta. •••1 amount of ti.- to pr:eMnt hia c:&H, ia that cornet? 
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~ ·- .. direct · 

·cOlla'a wu anr- denied an oppol'tuity to •peak• 

A Mo •ir, 
Q Did Mr. Dlcby er•• •xamine uyee? 

A '1'0 my k,..,lAldge he did not. 

c:iat.off • 

Q • have no ful't:ber que•tiona. 

c~a Any tm;Mr queatiou, Mr. larker? 

10 DI Mr. larker 

11 Q Ye• air - jut a ... m: plea• ••••••••• did I ••te 
12 t• you Uaat x wanted - that x per•onally wanted u pre•ent aay 

13 evidence at that ••tiDg? · 

14 

15 you did .. but you did pnHnt. . evidence. 

16 Q I didn't - X ob~ected to being ..,_. at the time? 

17 A ••• YR did. 

18 Q ... ,.. .. .w you gave ewryo.ne aapla ti-. to 

19 apeak, ia Chat cornet? 

20 

21 

22 rulaa 

23 rltbt? 
24 

25 

A 1 didn't en anyane off. 

Q All rJeh•, •• •ong other• - and JR aay alao year 

I.a tact apply far -•r• of the publio to apeak ia that 

·., 
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t-------++-------------------------·------··-·----·--·:----·--------+-·---

at that ••tina,wh• yea deacribed aa ••ber• of the public? 

. 2 . ·A I would aay that - you •an .. you. ••n other than 

· 3 laadownera or adjoining landowner•? 

4 Q Yea,. J auppoae. 

s I A Tmn tM majority of them wre not landowner• 

6 or adjoining landowner•. 

7 Q BoW many people wre there there? 

a A oh, J don't know - so. 

9 · Q So maybe there wre •• •ny •• 25 - 20 people Who 

10 were not mmbers of the public? 

11 A That'• ccrect. 

12 Q I man who were members of the public? 

13 A 'l'bat•a correct, who were member• of the public, yea4 

14 Q And then there were ame more people Who were -.mbez s 

15 . of the publ:ic and adjoining landowners? 

16 A That• s correct. 

17 Q And they all had a full chance to aay their say ? 

18 A I bel.t.ew ao. 

19 
Q And you gave full weight or conaid9ration to What 

20 

21 A Ye• air. 

22 
Q That'• all. 

23 
COUR'l'a All right, any further queatioaa of Mr. Lamm? 

24 
SIAUGH'.l'BRa We have no further queationa, Your Honor. 

25 
· OOUR'l' a All ri9ht, .Mr. r.aan, ~ may stand aaide,. '1.'hauk 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHAR.LOTTESVILLE, VA. 



App. 258 

Lmt•• • Direct 

1 yoa. 

2 . IIAUIJllBRI We call Mr. 'l'hanaa LaW••• pleaae. 

3 

4 ftlQNMI IAWIOM, llaYing been duly Mfsn, t:e.tified aa 

s foll••• 

6 

7 DDUIC'l' BXAMIRA'l'IOlf 
I 

s na *• SJ.aughter 

9. Q COllld you at.ate yCJ\S full - and addnaa, pl.ea• 

lO air? 

11 

12 

13 A Pipeline maJ.nt:.e.nanae, c•.....,1• Gaa 'J.'raiaami••ion. 

14 Q · And do yea haw volunteer - or voluatary P011iti .. 

15 f• .... 9cwemaeat of Gne• county? 

16 A Yea au. I peaa I bave two - I'm a •llblr of_.. 

17 pla•i"I c_.ia•i• anll a ..i.r of the zoning Nard of appeala. 

18 

19 A fta air. 

20 Q •• ,_ an tlae •mber required by Uie ordinance 

21 i. .... couny to be a •mber of the boU"d el aoninv appeal• · 

22 wbo ia • aut ·lty •d.f.l\aw alao he a meaber of t:M plannillg · 

23 · -.1aa1•? 

24 

213 

I 

25 Q Mr. LaW•• ••·a --..r of the plaaaina cG111iaa.t.ea, cNlc!I 
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1 you tall ua what your background had been with regard to the -

2 y0\11' ccmtact with the coaprehenaiw plan prior to the ••ting of 
at 

3 September 25, 1974,/whiah Mr. Matthew•• applicaticn wae conaidar-

1 ed.? 

PARJ<BR1 Jlote my objections, continuing •••• 

6 I COtaT 1 Objection will he noted - they are continuing 
i 

7 o bjectiona, Mr. Parker, aa .lf they were made and the Court•• 
' I 

s ruling will apply. 
I 

9 

JO 

11 

12 

13 

'14 

15 

16 

17 

PAJU<BR1 I would rather not have to keep making ••• 

COURT 1 Yes air. It i• noted that. every objection 

you u .. rted before would be reaaaerted as to this witness. 

I PAIUCBR1 As to every other witness, .lt woqld aave m.y 

having to ••• 

COURT1 'Yea air. 

PA1UCBR1 ••• reatate it. 

COURT• That goes into the same category of queationa. 

Yea air. All right, you •Y ccntinue, Mr. Slaughter. 

18 I 
I 

A Do you uan at the time we started to work on th• 

19 canprehanaive plan? 

20 

21 

22 

Q Yea air, and oJ:wiously I don't need for you to go 

into ewrything that happened in every mHting, but aiJlaply 

summarize your contact with it, so the court will undeiratand 

••• 

A Well, Mr. avau of the Thomas Jefferson ·Planning 

25 District started malting a - I gueaa you would call it a visual 
------~--
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-~+----------------- ·--------------

1 aurny of Cll'e•• c-.any - tlli• ta>cea J: d• • t ka• a couple of 

2 ..: 11•tba• Be went up ... ry road, he noted the· ""911.lnga, the 

4 Q Approxillau J.y when wail that 1 

s A Oh, he _, haw •tarted ••••when arouad SepteJl!aer 

6 et '73, I would ••Y in Ulat area ••••• not right • tm day, it 

1 co\&ld b.aw been Augut, it could have been oat.i:.r, I'm not 

8 nn - rifht to the minute or day. After thia waa done he bad 

· 9 aeveral ••ting• wii;h * pl.annin9 cmmi••ion, then - wh11- u 

1 o waa ._.Jd.ntJ cm thi• be kept canJ.nv back ••ah -th and br in9ing 

11 u inf_...tion and ~lld.ng about different aapecte of the plaa. 

i2 Q r.t • 1• back and be aura it•• clAtar. Bad the 

13 planning c .. i••ion 1n fact aa1ced the - i;hrngh •• · Boa&"d of 

215 

14 lupenia•a, aaked the ft_.a Jefferson PlaDlng J>ietrict c-ia ion 

15 '• wadawbka a c•pnbeuive plan for Clrffne C-.nty? 

16 

17 

18 

19 

20 a.... 
21 

A 1'18 air, t:bey had. 

Q And •Pll'•imately when waa that? De you recall? 

A llo, I d•'t. I couldn't aay. 

Q '!'hat can be pat in the ncard later. ·ao ahead, 

A Then it waa decided that we only haw aevea ---~· 

22 of the pl.aani1l9 c-i••i• that w need ._.. input fre the· ed., na 

23 of Ch:MM county. low decided we •hould haw a c.ltlHne 

24 ad hoc cGlllllittH to help ad\ti• the board. And•• the chainaa 

25 
er at t:hat t!IM actiag · ahainan of the ~oud, . J: Waa appointed te 
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Lawaon - Direct 

1 meet with the citizena ad hoc cammlttee - Mr. Evans, and members 

2 of tb• '?boas Jefferson Planning District to bring bac'k the 

3 information that I could - what then people were putting out. 

4 Mr. Bvau also taken note• and be brought back and - to the 

s /planning mmbera, ao he could guide them • the drawing up of 

6 I th9 plan. And then after this was so we bad one or two meetings 

7 a month with the citizena ad hoc camnittae, on up about I'd 
' 

8 / ••Y U: waa maybe June, .:JUly, that disbanded, and then we continue 
i 

9 to draw up this pl.an,. and presented it at the public hearil¥J 

10 • October 12. 

12 was the plan in the fGftl in which it was ultimately adopted? 

13 A Dis sir. 

I Q And at that time did you kn• in some detail 14 

15 the prwiaiona of the plan aa it had been proposed? 

16 A Yea air, I bad worked through the Whole - I gueaa 

17 I 1'Qe¥ •• much aa moat any average citizen - or more ••• 

18 Q You bad in fact sat in on all the planning committee 

19 ••tr.int• and I gather wen a member of th• ad hoc ccmmittee? 

216 

20 A All the planning meetings and I think all the citize a 

21 ad hoc cC1Dmittee, there •Y haw been cne I waan•t there. 

22 
' I 
I 

Q Turning ~ the ••ting at which - the public hearing 

23 at which the J.nteria zoning ordinance waa announced, was Mr. 

24 Robert Parrott there? 

25 A Ba air. 
LA.NE'S COURT REPORTERS 

COURT SQUARE 

CHARLOTTESVILLE. VA. 



App. 262 

r..awaon - Direct 217 
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Q X lliaataud tihe que•tion, I ••id the ordinance 

2 waa _...,.d aad then ad..,Ud - the Meting of ~ch 2 waa 

3 au. a.i..t Purott ••• 

4 A At ~ f'&blic ·heari.ng: when it ·wu adopted, Mr. 

s RMen Parrott waa pre•nt, and •poke. 

6 Q *~ LaW••• could - with ngard to the teatimo~ 

7 i.i .. tM board of ._int appeala an &eptembel' 25, could yo\t 

s recall What the teat.I.may of Mr. Barri• waa wita n9ard to 

9 ou:a - vaffic thatwoald.be generated by the aub-ctiviaion? 

10 A Ye• ail', be aai.d th• eub-diviaion iU.lf would creat• 

11 appr•illau ly 2, •oo cara per day,· a 24 hour pel'ied. And that 

12 1f tile addit1._1 c••rcial c:enur waa adopt.ct, it c:o\ald poaaibJ y 

13 t• a. bith •• 4,ooo. 

14 Q Did he maJc.e any atate•nt with n9ud to what 

16 A Well, be Aid that 33 Ya8 in the pl'OC:eaa of belDI 

17 4 laa9d and it WO\lldn't mau - wouldn't create any hardallip. 

19 traffic. 

20 

21 

22 

Q Baa 4 1 ... conatruation in fact •tarted Y9t? 

A llo •lr, aot 1n that area.· 

Q With regard to the •ewer altuatl•I what waa t1'e 

23 teatimmay aa you recall of Hr. Bania •• M _... aewer aitua'i• 

25 A W.11, after everybody had t:eatified, I CJU9••• jut 
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Lawson - Direct 
f------4+--~----------------·---·-- .. ·--····--·-···-------··--··--·-----·--·------------------·--'------

.· 1 about, I ••k•d Mi:. Matthew• who would take - he atated that 

2 ~ aewer plant would coat approxi•tely half a million dollars, 

: 3 and I aaya, wbo takes care of the sewer plant, after you have 

4 finished your ten year oonavuction1 aay the water control board 

s c~• up and take• sample• downatream and it'• not doing the 

6 job it wa• deaigmd to do, who takes care of thia? And he aaid 

7 tlua haneownera • 
I 

I 
• s I Q And waa he challenged on that? 

9 'I A Well, no, I don •t beliew so. There may have been 
I 

10 1 •ome atatements made - would the homeowner• oa financially 

11 able to do that. 

12 Q Are you familiar with landowners in Ruckeraville 

13 You~ center? 

14 I A ••air. 

15 I Q Could you tell the court, what the Ruckeraville 

161 You~ center is, and where it' a located? 

171 l A Ruc::keraville YOuth center i• donated for the purpoae 

is of Yout:u, supervised youth, and it'• govermd by a board of 

19 director• of nine, and it ia incorporated. In order to uH it 

20 you haw to get peraiaaion frcm the board of directors and it baa 

21 to bit Yoted on. 

22 Q Are you on the board of directors? 

23 A .Wot at thia time, I have aerwd many year• but aot 
I 

24 r igh~ now. 

25 Q What i• the aize of the lot of land that constitute• 
1--~~~LI-~_._~~~~~~~ 
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>------++--------------------·------··----·--·------.. -----

the auauravill.a Youth center?· 

2 A Six and a half acrea approxiaiately. I think it'• 

3 a ahade ewr that, jut a littl9 !:tit. 

4 Q To What\ - J.a t.hat land put prJaarily for reci:ea• 

5 tional JU"poM•? 

6 A Moatly fer adult aoftball, little lea9u. baaeball, 

7 and .-i. Ruth baaeball, poay league •••••• 13,14,15, 16 ~ar 

s old boYI'· 

9 Q Bow many llUeball diamond• are ta.n? 

10 A 'l'hen 'a •ly -· 

11 Q I• .there any 9'httr improwaent oa ~ facility? 

i2 A Well, it baa bathrooms and ha• c.-aeion ataa.da. 

13 It ia lj,pt.ed for: ••ft.ball and littl.8. league ball. It haa a 

14 ••-•t that. waa buil• • the property t.hr--.h a miaU.'ke •••• 

15 ... • • •• 

16 Q The •-nt I gather baa no roof? 

17 A n haa ao roof, it juat. ha• the wall.a. cinder• 

18 block walla. 

19 Q Ia then any protection to keep you fr• falliav 

20 .t.at.o it? 

21 A lfothing otbtr than the buah9a that• a grown up ueund 

22 it. 

23 

24 Yil1-? 

A •• eir •. 
1-----_.U...-----------------~·---------------.1......---

25 
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Lawson -Direct __ b_ ---·-------------------------------------'----·---- I 
Q could you state how long - approximately haw 

2 long its ••n aince that'a been uaed? I 

i 
3 A . It• been quite a while now , I couldn • t say for 

4 a~, but poeaibly •• much as ten years. 

5 Q Could you describe its condition? 

6 A Vltry rundown. 

7 
Q Ja it ued for any other purpoae, recreaticnal 

a or otherw iH? 

9 A Not that I know of. 

10 
Q No further quea tions, Your Ban or. 

11 COtJRT a Al 1 right, Mr. Parker. 

12 

13 CROSS EXAMIHATICB 

BYJ *· Parur 
·: 

14 I 
I 
' 15 Q You said you weren't on the board of that organiza-

16 tie now, when were you last on the board? I'm t:alkinr.i about 
' 
I 

17 t:be · youth··- cente~,2 

18 
A Greene county Youth center • I went off the board -

19 it mast haw been about four to five years ago. 
I 

20 veneral aanapr. 
I am now the 

21 
Q You are the pneral manager? 

22 A Yea. 

Q Oh; ao then you are familiar with the policies of 

24 that ar9anization? 

25 A Fairly, l'9•• 
I __ ___:___JJ___j~------·--------------------'-----------~---1- I. 
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Q What oqaniaatlona, wbat otb• orgaaiaation• haw 

2 J'O\l ptbitted to Wle tile facJ.litJ.ee? 

3 A w.11, la•t 19u only little i.avue, •• • • aoftl:tallt 

4 paat ;veua girl'• aoftball baa uaed it. ror all type• of 

s ba•laall prograu. uid auperviMd - tb8 ·way l.t'• nn, tb• You.ia 

6 center rWUI tM baaai.11 pr:91ram, that 1• •\be little league 

1 ••taall they f inanoe the Whole work•.· 

8 Q llOW ia the l'O\ltb center tlnanoed'1. 

9 A By paaaing the hat and •111ng cona•••iona at tbl 

10 ,_. ail:. 

11 Q BC*. you ..ara paaaJ.ng the bat u ••••• ue member• of 

13 A Well, t:lMln '• ad• run in the Clru• Cgwaty Btc•d 

14 .a.at. t.MJ' are playia.9 laall and what the atand...,• of the lea.-

15 are and ao forth. °'1Mtl:WiH not an a regular laa•i•. 

16 Q When the ada an run and at:ated •are acbedule• fee 

17 t.boa• peepla playint ball poated in the couaty? 

18 A . Aa % aay once 1n a While X' 11 - a aoft.i.11 Mtaa 

19 will wlt:e their acb94ul8 • once in a wbilAI yn.' 11 •e a 11 "la 

20 leagm aabedule, but nn on a regular ba•i•. 

21 

22 

Q People 1n · fact do c:ane to watah tl\- gamea? 

A Quite a fflW • 

23 Q An&1 th- an t:he pe0ple to whom, among othera, 

24 you pua the hat 1 

25 
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Lawson - Croes . 1222 
1------t-l----i.---------·-------------·------·-----------------------------------------·------ ------

Q Bava you ever discriminated, based on race, color 
I 

2 or creed with respect to ••• 

SIAUGHTBR1 If the court please, I ••• 3 

I 
.: • I I ' Q Thia ia •n area that they opened up, Your aonor. 

·· s They ••lced Who could uae it. 

.6 COUR'.l's What'• diac:riminatian got to de with it, 

.• 1 Mr• Parker? 

8 I :· 
Q We are going to ask and try to establish, Your Honm:, 

· 9 how wideapread the uae of this facility is by the public. 

10 And if they discriminate of cour ...... 

11 COUR'l'a I think you are injecting •-thing her• 

12 that baa no bearing an the cue. You may ask him Who ha• ever 

J3 1*1n denied the use of it or who actually u•a it, but I'm not 

14 goi'n; to permit you to go into an area here, that obviously 

15 .- cur iea with it certain connotations Which have no blaring cm 

·16 thJJI caM. How, as to the uae of this property you may go into 

,17 

18 

19 

20 

21 

22 

23 

I 

it any way you want to. But you are injecting something that 

baa1 not been raised ao far. 

Q It was the breadth of use - whether thill would be 
If 

a reatriction on the u .. that I was asking about./ The Court'• 

rulln; t:b.at I c:an•t_aak that, I would respectfully except. 

COURTa You can aak him as to anybody that's ever 

been denied the right_ to u .. it, and if they haw a policy as 

24 to Who can use it. 

25 I 
i--------,--~· ---------------·-----

Q Is the court ruling that I may not ••k the questian 
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i that x uked? • 

2 COURT. Bet in th9 form you ubd . it• l'.tec:au• I 4• ., 

3 acnaide~ it appropciatre to thia proaeecU.ag, wlwt:ber or not •--

4 body .la practicing race di.i=iltllnlition. 'l'hi• .U not a diacrimina 

s tien ca•. Xt • • n~ a civil right• cau u fu u I •m •~ •• 

6 Q I •ve alr:e8dy •t:ated to the coun the purpoae -

7 X napactfully except ••• 

8 comea Ye• air, you exception• an' noted. I'm•• 

9 deayiag you the right though to inquire into what use haa actual y 

lo been made of the prepert.y. 

11 Q Who La pu"mit.ted.to UM this proparty? 

12 A Anyone that make• application .foraally with the 

13 board o.f director• and 99ta t.i.ir · apprcwal. 

14 Q What 1a t.he CJl'iteria for approval? 

15 A You ••t with them and tell t:.hea Wbat you're goJ..119 

17 aad this type of thJ.nv • 
18 Q Have many people t.en denied? 

19 
SIAmB'l'BR. I.f the Court plea•, I baYe an objection .••• 

20 
bento ••• eXC9pt • that -. particularly 1-u•ial queat.1•, but 

21 
u I - it· •11 thia line of queaticm.t.ng ia w 11 beyond the 

22 
aoope of Why the queation waa ••Jced Mr. Lawa• to mgin wit:ll •. 

23 
It waa Gbviouly ••bd of cow:• bec:auee Ml". Payne held thia out 

24 
u a Pllblic: fac 11.lt.y. Xu been eetablillhed l' ie not a publ~ · 

25 
facilit • It· 18 ·a ivate tac:lll 
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Lawson·- cross 224 

1 all of ••• 

2 COURT 1 I think it• been opened up u .. to who can uae 

3 and who 18 using it, Hr .slaughter. The object.ion. is overruled. 

4 aa long .. - ·if the witn•a can recall any particular oc:ca•i• 

.s when any group or persona were denied an opportunity or righ' to 

6 WMt it. 

7 A 18•••• 

8 Q If the Court please that wae not my question to 

9 ti. witae••••• 

10 COURTa I may haw misstated the queation, Mr. Parker. 

11 YOU nat:ate your qmaticm. I clon't want to take your question 

12 out of order, i.cau•. J may have miaunderatooct. 

13 Q Do you r•em);)er my question? 

14 A I be liew you asked • if anybody had denied - been 

is den.t..d Ula UM of Greene county. Youth center. 

16 Q Ho air, I asked you if very many people had been 

17 denied tbll use of the Greene County Youth center? 

18 A Hot a whole ltK. 

19 Q Thank you. save auch deniala as there have been 

20 i..n ba•d on aa you •'U998•t.ed the fact that people - you didn't 

21 think they could keep order? 

22 A Well, tthat would be the biCJge•t problem right 

23 tMn. 

24 Q 1'ta air. sow much fees are charged - I want to Me 

25 if they are going to be prohibitive - how much feea •••• 
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I.aW•on - aoaa 

l COURT• Go ahead. 

2 Q sow aucdl fee u charged in connect.ton with the 

3 u .. of th• ~a? By. other organisat.t.ou? 

4 A Well, w haw ·been hentof~ for ••ft.ball nqui&"ing 

s about. f0v to five dollar• for the 119bt bill per game. Laat 

6 fall .-y lat t.'MI 1.t.t.tle league football player• here in tbe 

7 county uae it for their achedul• and i:heir '1ain9. wa• that they 

s pay tb• e lectr .lo bill and that would be it. 

9 Q In you epini• air, doe• the youth center aerw 

10 a valid -d in the auaJutr.ville c•munity? 

11 A It .Mrv.s a _.d for Greene County. 

12 Q Aa wll u i:be auckeravilla acamunity? 

13 A Yea air. 

225 

14 Q 11oW. anetller point - can you recollect the px"oaeedi1111a. 

15 I beliew *• Slaughter aaked you the que•t.lea along th•H lU.a. 

16 Do: you recollect - I take it, •••: of the proaeeclinga at the 

17 -•iav of the board of aoaincJ appeals, on wbiob you eat •• a 

18 ..... , 

19 A 18a air. 

20 Q And x lleliaw *· i.a.. ha• atated that •abera ef 

21 tr.he pablic were all.,.d to at.ate their opini_. in full ..,.y? 

22 

23 Q And 1a '1aat. alao your theory? 

24 A Yea, tar.e:r wn •11 awOTn - all tJaa• were aworn ia · 

25 ~ alltlWed to aay What they ••••• 
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Lawson - Croas 
-++---+---,----------·-·-------·-----------------····---

. Q Yea, and the general gist of the opinions of tho•• 

2 people at that .•eting was that they did not want to see 

3 Mr. Matthew• build in the Ruckersville area? 

A 'l'hey were oppoaed to the sub-division •. 

5 Q And for the most part the members of the public -

· 6 I Withdraw that ••••••• NOH, how many people 
I . - a nwnber of people 
I 

7 apoke didn't they in that connection? 

.3 i 
A Yea sir. 

9 Q can you give ua an estimate of how many people 

10 spake in that conmc:tion? 

11 A Well, it was the whole front rCM acre11a in back of 

12 you people, as wall as several more fran the audience. I would 

13 aay about eight was seated across the front, possibly 14 - 15. 

14 Q Well, do you know whether or not Mr. Larry 'l'ate 

15 waa a •urrounding landowner or not? 

A I don•t recall if he said he was a landowner 
I 

.16 I 
17 or not. Be said he waa in that community, but I •m not sure whe 

18 ba aa .id he waa one OJ." not • · 

19 Q Among those people who would not be considered 

20 --.ra of the general pu'blic by ·you in anawer ing my previoua 

21 ~ation, would have been all the people that were there with or 

22 an behalf of Mr. Matthew• •••••••• stop me, if I'm wrong - Mr. 

23 cJ.au&t Herring who waa a surrounding landowner, Mr. Ronald seam, 

.
24 who wa• a surrounding landowner, Mr. Brneat Williams, who wae 

: \ . 

25 
a aurrounding landowner 1 . · Y!JU don•!_ k~ ~ut Mr. Tate •••••••• 
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. Lawaon - cross 

1 *• Vivier, who was thlli-• i-epre•entin9 the water authority, 

2 *'• •-, Who waa aa expert on the point, Mr. Corton, wbo la 

3 ti. aoma\y •anitariaa, •••• tho.e people wre not there •• _.her• 

4 of tba teneral ~lie? \'hey wen there fc ·ttw reaaon• that l 

s indicaaid, in - at i.aat in ·addition to •lat ••bu:• of the 

6 feMZ'&l public? 

7 

8 Q Bow air, .Mr. avana - you indicagd !lad given Y9'i' 

9 certain •••iatanae, · had given the planning c.-uaion c:eZ'tain 

11 A· Be was a pa:ofeaaional planner and we had no experie 

12 he lad ws in· the line• of What he thought would be proper ••• 

13 Q And lodd.ng· at ~ cCll\pnhenaiw plan now, theM • 

14 tb.t.e wu prepared with hi• •••iatance from· beginnirrJ to end? 

15 ·A •• air. 

16 Q And ••• 
17 A 'l'here waa other member• of th• ThOma• Jefferaon 

18 Planninf CC111111aa1on al.llo •••• involwc1. 

19 Q Yee air. Who actually drew up thia cb:aft, thia 

•• the plam\ing c:ommiaalon? 

21 A 'l'homu Jefferson Planning Diatriat, they would cane 

22 in, they would make ~· - if we didn't like it, they Wo•ld 

24 
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Lawson - Cross 
!-------+-+---------- --------------------

. l up with the proposed comprehensive plan which met your approval? 

2 A Based on the citizens ad hoc committee and the 

3 planning commission yea au. 

.4 ·Q Okay. They in fact, after all the inputs they 
I 

s in'fact did the draft of this plan which was ultimately adopted 

6 with the exception of - such changes if any the Board of 

7 Supervisor• made? 

8 A Yea, they did ••• the Board approved it. 

9 Q In this comprehensive plan over on page 12, 

10 I I note that it says •••• widening of Route 33, frcxn the by-paae 
' 

il I 
eaat of Ruckeraville should be complete by 1979 ••••• thus 

12 concluding for the near future, programs to upgrade Greene 

13 County'• primary highways ••••• that •s in the plan, isn't it?. 

14 j And you wre aware of that at the time of the ••ting of the 

15 I ~d of zoning appeals, were you not? 

16 A l!as sir. 

17 Q That's all. 

18 COUR'l'1 Any other questions, Mr. Slaughter? 

19 

20 RBDIRBC'l' BXAMINA'l'ION 

21 BYa Mr. slaughter 

22 Q Mr. LaWaon, J.n rebuttal to Mr. Parker's question •• 

23 to Whether or not ~ facility at Ruckersville Youth canter 

24 aervea th.a county - _serves the area - it serve• th9 county, la 

25 there any other facility of that type J.n the county? 
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Lawson - Redirect 229 
I------++---'-----------:--------------------------·----

1 

2 

3 

4 

5 

6 

7 

8 

A Bot that I Jcaow of. 

Q But it 1• a privately owned organi••tion? 

Q And iJI incorporated, ;as I underauna it? 

A I~perated, yes air. 

Q 'l'h• land ia owned by that corporation?·· 

A ·\'Ila air. 

Q Would you aay that for the nee4a ef QT:t••• 
9 County it 1• an adequate facility of that tyi-? 

10 A No air. 

11 acbedulaa, becaue aomtlme• we have as •ny as tour g•••• a 

12 nifJht, and this .le t.oo much to have to. atay too late. And Wll •t•rt 

13 way bet•• dark. 

14 Q No further queations. 

15 COURT 1 Any further . que•tiona? 

16 

17 ,. 

18 BYa Mr. tarlcer .I 

19 Q 1't• sir, juat one. Thia facility i• located ati 

20 auckerevllla, th.i.11 youth center? 

21 A \'118 sh", it' a• •• 

22. Q When •lM in the county ia there any other 
I 

23 · facility like that? 

24 A · Then i• none •• far. aa I know. 

1-----
25
---LJ _____ g_· _Tha_._nk_=-Y9'l_• ____ ~~-------------j _____ _ 
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.l COUR'l'a All riqht • 

2 

3 

4 BY• Mr. Slaughter 

5 Q one other queation although I think it was clear 

6 from Mr. Payne's teatimony, is Where with reference to this 

7 J sub-division is the - ia that youth center located? 
I ' 

I I 8 . A It• a a very •hart distance weat of the entrance to 

9 the aub-diviaion. I don't think it would be as much as a tenth 

10 I of a mile. It may. 

11 Q West or east? 

12 A 'l'he sub-division ia west of the entrance of the 

13 you,th center. 

14 I Q West of the youth center - between the sub-division 

15 and Ruckersville? 

16 A Yea sir. 
I 
I . 
' 

17 Q And it would be what - about - not quite half 

18 a alile from the center of Ruckeraville? 

19 A No, it'• not a half a mile, no. 

20 Q No further questions. 

21 COUR'l'a All right, Mr. Lawson, you may stand aside. 

22 DICJCBY1 I'd like to call Mr. Harold Lacy. 

23 COUJt'l' I Mr• Lacy. 

24 

25 

~30 

1'----~-1L--i----------------- ----·--·---------__L___ __ 
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1 HAROLD U.CY, having been duly 8WO&"a, teatified •• 

2 .followaa 

3 

4 DIRBC'l' EXAMINATION 

s JiYa Mr. Dickey 

6 Q Mr. Liley would you give wa yow: n- and your 

7 addre•• pleaae? 

8 A My name ill Harold Lacy and I reaide juat outai .. 

lO Q. Reside CNt:aide South .Riwr? 

11 A Yea. 

12 Q All right, Mr. Lacy did you recently have occaai• 

13 t.o haw a public poeition in the county of Greene? 

14 A I wae involved with the ad hoc canmittee which was 

15 appointed by the planning cOllllliasion to feed to them citiaa 

16 iapu.t • 

17 Q What waa your particular - your coanittee'• particul• 

18 taak? 

19 A To cane't.ogether aa a group and ~t the ideaa ef 

20 whicb wair we would prefer the county to 90 1n the c•in9 yeara, tD 

21 91• tlMi cc8ni••ion Ud Mz'. Bvana the informatiCM. 

22 Q ·All right, now, in that re9ard did ·you have meetinga 1 

A We had a ... t.t.Dg with thll pl.anniag commiaa.t.on wlaich 

24 % !Mtliew waa their regular 19hruary .. tiag. At which time we 

25 wen appeinted. Then -. bad a ••tincr on the 27th of February wi ~h 
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' Mr. Evans and Mr. Lawson and I believe there were 28 member• 

2 of: the committee there. May I use this? on the 21st.of 

3 March, 'W8 had a meeting here in the courthouse with various 

,i .med:Jera of the committee, Mr. Evans, Mr. Themas Lawson, and 

5 Mr,. Peter Daily ware sitting in• This was a meeting of the 

6 goal• committee at Which time - during the interim we had 

7 w ritt:en letters aa individuals to Mr. Evans, and he brought to 

B I us a copy of a rough draft o:f the goals and objectives for the 

9 county. At which time we sat down to discuss it - myself and 
- it 

10 two or three other people/appeared that there wasn't too much 
be 

11 d1•c:uaaion and we thought may /that it was becauae of the presence 
. 

12 of Mr. Bvans. So we took it on our own initiative to have 

13 

14 I 
I 

15 

two other meetings. On the 28th of March there were 9 people ••• 
I 

COURT: What: year, Mr. Lacy? 

A This is 1974, Your Honor. On the 28th of 

16 Haa:"ch there were 8 people and Mr. LaWson was al•o invited to be 

17 there, and he attended. At which time we went through approxJ.ma e-

18 

19 

20 

21 

22 

23 

ly half of the rough draft .that Mr. Evans had given us. on 

ApJ!'il 4 we had another meeting, there were 11 .. Jlbers there and 

al.ao Mr. Lawson was there, and we covered the final half of thi• 

rough draft. At the next - the following day after each of 

~- two me tings, I took the . notes tram the meetings and wnt 

with Mr. Evana - at which time he had some following questions, 
I 24 which we came back to the next meetings on. on the 2nd of May, 
I 

25 
I 

after the final rough draft of our notes had been turned over to 
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1 *• Bvana, we came back with another rough draft at which time 

2 Mr. Bv•n• and Mr. r..awaon and I believe Mr. Abbott was there, alee. 

3 At this meetinJ we went over this final rough draft •••• to preeent 

4 to the planning commiaeion. 

5 Q All r·ight, now could you atate who Mr. ·Abbott is? 

6 A Mr. Bob Abbott, I believe he's· also asa0ciated with 

7 the Thomas Jefferson Pl~nning Commission. 

8 Q Now when you finally arrived with y0ur goals and 

9 objectives, could you tell the court how many of those were 

10 auggea ted to you by Mr. Evans, and how many came from your 

11. connittee? 

12 A To my knowledge only one of these goals· came directly 

13 from Mr. Evans •. 

14 Q And which one was that? 

15 A That was the goal pertaining to the strip develep-

16 ment of rural roads. 

17 Q All right, then of the goal• that your committee 

· rn cam up haw many worked their way into the cG11pnh•naive plan? 

19 A It's hard to speak for ••• 

20 Q Roughly.••• 

21 A ••• other cc:nmittee members ••• 

22 Q Of the ones your committee came up with? 

23' A Well, it would be other· than the one Mr. Bvana 

24 presented - the rest would have been our•. 

25 Q All right, were there aub-coimnitteea in your committee? 
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Lacy - Direct 

1 A I don't believe there were any exact appointed 

2 sub-committees. We may have conversed as individuals·. about 

3 something during the time. 

4 Q Did you receive a formal report from any other 

51 cammittee? 

6 A As probably individuals we may have sought informa-

7 tion on our own to assist us, I did but I cannot speak for the 

s other members of the ccnunittee whether they did. 

9 Q All right. That's all I have. 

10 COURTa All right,· Mr. Parker. 

11 

12 CROSS EXAMINATION 

13 BY1 Mr. Parker 

14 Q Mr. Lacy, what member of your committee studied 

15 Ruckersville the most? 

16 A At the time of appointment, Mr. Parker,each member 

17 ot the planning commission appointed five members from their 

18 own district. This group came together and same felt that they 

19 dJ,.d not have time to serve. To my knowledge Mr. Lee Estes was 

20 on that committee from the Ruckersville district, Mrs. Blanche 

21 Parrott was a representative of the Ruckersville district,. and 

22 

23. Q · Mr. X.e Estes was at the meeting with yo,u on the 

2
4 

••• before the board of zoning appeals? And you were ther!i? 

25 
· A Excuse nte, sir. --=-----
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1 Q You and Mr. Bates were at: the meeting with the 

2 board of zoning appeal•? And spoke there? 

3 A I do not recall whether Mr. B•t•• waa • • • 

4 DICJCBYa Your Bonar, this i• exceeding the ecope of 

s direct... , 

6 COUR'l't I understand, but I think it's pertinent, the 

7 record will speak for itee lf- but ••• 

8 Q I'm really trying to establish the capacity then 

9 people •••• 

lO COUR'l' 1 Ya• • ir, go ahead. 

11 Q You were the ••• at the meeting? 

12 A The board of zoning appeal• meeting, yea air. 

13 Q Well, tell • aomething haw were the aub-diviaiona 

14 lin•• where you would permit aub-divisions in Greene County 

15 arrived at, for the Ruckeraville area? 

16 A That I haw no idea, Mr. Parker, that would be 

17 under the •ub...diviaion ordinance it•lf. 

18 Q w.11. didn't you have anything like that in the 

19 comprehenaive plan, •••thing about cluatera? 

20 A Cluater development •••• I beliew that was apoken of 

21 by one ef the member•. Por various reaaon• of eaH of traaaport, 

22 ea ... of public facilitiea, I believe it was mentioned th• cluatei: 

23 development• to take place in certain areaa. Ruc'keravill• •••• 

24 Q Bow W.re the eluater development• located in tbe 

235 

25 Ruakeraville area, what did you do to figure out where the cluatera 
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were going to go? 

2 A The corner store area was picked because of its 

3 already area of development. 

4 0 Well ••• 

5 DICKEYr Your Honor, 1•m going to object to this. 

6 Mr. Lacy only served on the goals and directives canmittee as 

7 he stated, he did not do the comprehensive plan. 
I 

8 Q He said he received a rough draft, Your Honor, and 

9 tbi• area is ••• 

10 COUR.T: What • s the relevancy? I realize Mr. Lacy wae 

11 at t.he meeting. 

12 

13 

I 

I 

I 
I 

Q I believe I can connect it up. 

COURT1 All right. I'll allow you to do it, Mr. 

14 Parker. Objection is overruled. Now I note that Mr. Lacy spoke 

15 in opposition to the proposea sub-division, so I'll allow you to 

16 exceed cross examination by Wdy of an adverse witness. I think 
! 

17 he's adverse. 

18 PARJ<ER, a I don• t think I'm going to need to treat 

19 Mr'. Lacy as too adverse, Your Honor. 
I 

On this - this is an 

20 aerial photograph taken recently, Mr. Lacy, you weren't here the 

21 otj'ler - and presented to ..:. when it was first testified from ••••• 

22 of; the Ruckersville area. Would you be able to tell us what 
I 

this is? 23 How long have you been a resident of the county? 

24 A Around approximately seven years. 

25 
Q Would you be able to tell me if this is the corner 
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1 here - maybe I should turn it around. If thi• i• the.corner 

2 at Ruckeraville, would .You be able to tell me what thia i• 

3 over hare? 

4 A I believe it• s what is known aa Locu•t Lane Sub• 

5 division. 

6 Q Yes sir, and now what consideration, if ·any, waa 

7 given to that sub-division in determining where clusters were 

8 going to go in the Ruckeraville district? 

9 DICJ<EYa Again I will have to object, the .•••• goal• 

10 and directives •••• 

11 COURTa. If he had a part in it - assuming that he had 

12 some part in the formulation of the plan and is aware of it. 

13 

14 

15 

16 I 
17 

18 

19 

20 

21 

22 

23 

24 

25 

Q You are aware of the fact that .when one goes to 

eatabli•h a cluster development • one of them wa• going to be 

dOl!m at the Corner Store.•, •• 

A Yes. 
; 

' ! . 
' ' 

Q That was/put dawn there because there was already 

some developnant there - down there?. 

A Right •. 

Q What .consideration waa given to the tact·- what. 

conaideration, if any, waa CJiven to the fact that there waa 

already a· development in existence at Midway? 

A I believe it would be becauM of lack of eaae of 
tranapoitation as compared to the - at the .corner store •••• would 

be my consideration. 
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Q And for that reason the development at Midway, 

2 Locust Dale development - Locust Lawn., whatever it is, the 

3· development at Midway was left out of the cluster system in 

4 Greene County altogether - the cluster system as shown in the 

5 comprehensive plan? 

6 A I must asswne also, Mr. Parker, ~hat this was not 

7 the only sub-division not considered as in a cluater, it I may 

8 add that. 

9 Q But this sub-division was simply not allowed - not 

10 put in a cluster and not even given any coniltenta in the compre-

11 hensive plan in the county? 

12 DICKEY: Your Honor, he• s trying to go into the 

13 mental process of •••• 

14 COURT: Well, if Mr. Lacy was involved with it, Mr. 

15 Lacy you don't have to answer what somebody else did but ao far 

16 aa your personal contact with the planning is involved - if you 

17 recall, you should answer the question. If you don't, merely 

18 say that you are not a ware. 

19 A We 11, Your Honor, I do not recall if Locust Lawn 

20 Sub-division at that particular time was considered as a cluster. 

21 Q That's the answer •••• 

22 COURT1 Ali right, go ahead, Mr. Parker. 

- 23 Q It says here in the comprehensive plan under 4, 

24 Ruckaraville - there'• very little new housing in 01' near Rucker•· 

25 ville, and·encouraging growth in this immediate area would tend 
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l to c:ongeat Route 33 - Route 29 intersection, whil9 at the aame 

2 time prcaoting commercial strip .development ••••• that~• ~at you 

~39 

3 referred to 'before, when you said something about -the car:~~¥ ••• •i. 

4 A Yea ••• .. 

5 Q The corner ••• 

6 ·A Reeidential ••••• 

7 Q cluster will be limited to around 500 people· 

8 and that only the minimal amount of corrmercial bUainesaea 

9 aeceaaary to serve the motoring public be provided. Where did 

10 you get the figure 500 people? 

11 A I believe this is a definition of a particular type 

12 of cluater that we wanted at Ruckersvilla not to exceed this 

13 particular limit. 

14 Q · was it your fee ling that in the Ruckeraville area 

-is developmnt as it shows on this aerial 500 people clusters waa 

16 

.17 

18 

19 

20 

21 

22 

23 

all that thi• area could absolutely hold? 

DICKEYa Your Honor, this is again asking for Mr. 

Lacy'• opinion ••• 

COURT1 Ye•, I understand. Mr. Parker you are runnift!I 

into a problem here with an individual participant as opp08ed to 

the ••• 

Q· I'm about to conclude the examination ••• 

COURT• All right, not Mr. Lacy pereanally, but with 

24 regard to hi• contact through the committee with the whole plan. 

25 .·.·t Q well,· h•'• apparently made some rec...,.ndationa to the 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 



1----------;-ii---,__ __________ ,_La_c_: __ p~~:o_s_s ----------·----------·-_ .. _________ 124_0_ 
committee - he did make a recommendation to the planning ••• 

. 2 COURT: All right ••••• 

3 0 Did you.•. 

4 A Yes Mr. Parker. Mr. Parker, I cannot assume - cannc t 

5 I speak for the. rest of the members of_ th'!! committee to say exactl" I . ~ 

6 I what the people who were closer to Ruckersville felt, why we 
I 

7 w~nted this particular size in the Ruckersville area. The only 

· 8 , thing that I can see in their mind was that the development 
I 

9 I had already started at the Corner Store area, and· there seemed 

JO to be no logical reason to have two developments going in the ••11119 

11 area. When Ruckersville was much more suited for ca:nmercial 

12 eatabliahments. 

13 Q And there were people on the committee then to whom 

14 I 
you deferred with respect to their knowledge of the Ruckersville 

15 area? 

16 A Yes. 

17 Q That's all. 

18 COURT: Do you have any more redirect, Mr. Dickey? 

19 DICQY: No. 

20 COURTa Mr. Lacy, for the record could you give ua 

21 some background on your contacts and your educational background 

22 and your business activities? 

23 
f 
I 
I 

A As far as my· business Your Honor, I'm a farm foreman~ 

24 At the time the planning. commission was going on, I was employed 

·
25 he:re inGreene. County, cool Springs Farm_~~eene County, but ••• 
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COURT 1 I aee • 

2 A I'm not employed by Hamatead Farms, Somerset a1 

3 farm foreman. I waa born and raiaed in Pennsylvania and mewed 

4 · to Virginia approximately aeven years ago. 

5 COURT1 · And yc>u participated I take it thro\lghout 

6 thia planning and development of tho comprehensive .plan? 

7 A· Yes sir. 

8 COtJRT1 All right, any other question• for Mr. Lacy? 

9 PARJ<BR1 Excuse me just a moment, Your Honor. Do 

io you know how many people are in the Ruekersv:t.lle area? 

11 Ca1RT1. What do you mean by the Ruckeraville area, Mr. 

12 Parker, can you define that a little bit more specifically? 

13 PARl<BRa I think it• a defined in the plan., sir. 

14 Your Honor, referring to the plan, page 10, I have a drawing 

15 on that. It gives the area and the circle of influence around 

16 Ruckarsville - drawn on the map. Thia ia what I'm referring to, 

17 air• 

18 A Right - at· the intersection. 

19 PARI<ERa You will probably knOlll better than I do 

20 precisely what this refers to. . Bow many people are in that area 

21 there, how many people are there approximately within that area 

22 then? 

23 A Mr. Parker, I wouldn't know hew •o answer that 

24 queetion as to· exactly· haw many people· are there., 

241 

25 COURT1 If you don't knew, you don•~ anawer the queatictn · 
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Mr. Lacy - just state that you don't know and that'• sufficient 

2 •l1t8Wer. 

3 A I don't Jcnow. 

4 COURT: If you do know approximately - you may do ao. 

5 PARJ<ER: Do you have any way of kn011tin9 - again 

6 so I won't get you to answer it if you don't know. Do you haw 

7 any way of knowinq whether 500 people would be a sufficient 

s amount for that community, say for 25 )'9Br period? 

9 A For a 25 year period, Mr. Parker, there would be 

10 a lot of outside pressures that we could not consider •• .a s for 

: 11 right now 500 . people, yes, but we have economic standards to 

12 think about. 

13 PARKER.a I don •t believe you answered my question. 

14 Ar,e you able to answer my question? 

15 A No,I wouldn't answer your question, Mr. Parker. 

16 PARKER I Thank you. 

17 COURT 1 Any other questions? Thank you,· Mr. Lacy 

18 you may stand aside·, air. 

19 SIAUGHTER1 Mr. Colmer. 

20 

21 I<ENNE'l'H R. cou.um, having been dlly sworn, testified •• 

22 fo,llawea 

23 

24 DIRECT EXAMINATION 

25 
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l BYS Mr. Slaughter ; ., 

2 Q Would you state your full name and address please, 

3 sir? 

4 A Kenneth R~ Colmer, Stanardsville. Virginia. 

5 I Q What . is your position, Mr. Colmer? 

6 A I'"' assistant superintendent .of the ech0ols of 

7 Greene County. 

s Q And in order that the record will bit clear on thi• 

9 point, Greene and Madison have adjoining school systems as I 

10 understand it - the superintendent resides in Madison County, 

11 and you aa assiatant superintendent have chax-ge of the school• 

12 in Greene, ie that correct? 

13 A Yee: air,· under supervision. 

14 Q Mr. Colluer, there has been testimony by Mr. Payne 

15 about the school at Ruckersvi~le and its situation with regard 

16 to the Greenetown Village Sub-division, could you describe 6r · 
I 

17 us briefly the situation with regard' to the capacity of the 

18 county schools at this time, and the relative number of studttnt• 

19 cft8p08ia9 that capacity? 

20 A las air. The facility at Ruckeraville is part ef 

21 the primary annex. Greene County primary school is the cenur 

22 school. The building at Ruckeraville was constructed in ·1934. 

It'• a frame building, we have recently done aome renovatioM 

24 •• far aa aluminwn aldinqrwith·in· the last four ywars we have 

243 

25 remodeled the· restrooms to the point where there are inside faciJ iti•• 
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Q Did it have outside facilities up until that time? 

A They were connected to the building, but the 

4 student. had to go outside ·to get to them. It'• four classroom• 

s and presently in order for a child to come from one room to go 

6 to the restroom he has to 90 through another classroom. It i• 

7 an, old building. The capacity of that school now is - I mean 

s the number of students enrolled is 106, and that •a in kinder-

9 garten, first and second grades. 

'10 Q What is the capacity of the seh~ol? 

11 A The capacity based on 30 students per rocan would 

12 be 120, but kindergartner's and we have kindergarten there -

13 enrollmnt capacity in kindergarten is 20. ~ •• 25 if you have a 

14 teacher aide. And we would like to have our classes at the 

15 primary level at approximately 25 students per claaaroam. 

16 Bet.ween 25 and 30, no more than 30• 

17 Q You have how· many there? 

18 A 106. 

19 Q Now, Mr. Colmer, with regard to the Greene County 

20 syatem •• a whole, could you tell us something about its operatialn 

21 ana capacity? 
i 

22 A At the present time the primary and the intermediate 

23 . grades, grades 3 ·through 7 are definitely on the increase. In 

244 

24 fact juat in the last week, the Board of Supervieora haa approprJlate• 

25 funds to. us. ·to buy a mobile classroom, to re liew crowded ceaclitJ on• 
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1 at the fifth and aixth grade level. 

2 Q Is· it fair to say that the system with the preaent 

3 building• is operated at capacity? 

4 A Yes sir.· 

s Q And is there any proviaian .for a new school? 

6 A Alao at the last Board. of Supervisors meeting, 

7 they gave us additional appropriation or permia•ion to borrow 

s extra moneys to build • primary school~ The plans are in the 

9 proceaa, hopefully this building will be put out for bid in 

10 the apring, late spring. And if that•a done it will be at least 

11 a year before we. can get in it, .which would be in the fall of 

12 .,, • 

13 Q Where will that be located? 

14 A That will be located on property that we juet pur• 

15 chased mxt to the present William Monroe Elementary Sch0ol here 

16 I in Stanardsville. 

17 Q Will that serve the children of the entire county? 

18 A That would serve the children of the entire county 

19 and kindergarten through 3rd grade. 

20 

21 

22 

23 

Q Mr. Col.Mr once that school is con•tructed, will 

be any excess capacity in the Greene County school system? 

A· No air. Aceording to the •tandard• of quality 

adopted by the General Aaeambly, we are required to have voca-

24 tiana1 training for our students, ·just aa we were reql&J.red to ba 

25 a kindergarten program. · The aehool at Dyke, the school at Gr•• 
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County Blemantary - it's in the proposal or vocational plan - fi11• 

2 year plan to convert these to vocational schools. The school 

3· at Ruckersville, although I feel like w would like tc abandon 

4 that building because of the age of it, . would be probably uaed 

s for adult education and special education for transient students -

6 special progr8rl'ts, that we could have in a separate school away 

7 from the rest of the achools. 

8 Q Of the three present existing elementary schools 

9 i•'tbat the oldest? 

10 A That is the oldest. Dyke is· 1939 and the next 

11 
I 

i• 1954. one 

12 Q Is it the only one that's frame? 
one 

13 A It's the only/that's frame. 

14 Q Mr. Colmer, could you tell us how long the 

15 amortization period of school funds is? 

16 A The bonds that we have is 30 years - 3 percent. 

17 Q What about loans for the new school? 

18 A That would be - $750,000.00 loan would be 30 years 

19 at 3 percent, and then the $650,000.00 would - that we would be 

20 ask.ing fran from the public authority assistance would be I 

21 think - and I'm not certain on this - around· S percent, thia 

.22 would be flexible. 

23 Q What about length of time? 

24 A I think.it's about the same as a literary loan. 

25 between 20 and 30 years. 
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1 Q Any as long aa SO years? 

2 A W. don't have any that long. Whether it's legal l 11D 

3 not au.re. 

4 Q Mr. Colmer, can you tell us the deot structure of 

5 the Greene county p\&blic school system now? 

6 A At the pi:e•nt time our debt service ia approximate• 

1 ly $775,ooo.oo. 

8 Q And what i• the - hOlrl much is that per child? 

9 A Well, in 1973-74 the cost per - to educate a cbild 

io in Greene County baHd on the average daily attendance was 

11 $806.00. Thi• was taken fJ:Clll the auperintendetnt '• annual 

12 report, which ia unt into the state Dep&rtment, and published 

13 there. 

14 PAIUai:Ra Your Honor, I don't have any objection to 

15 the figure - but I'm sure Mr. Slaughter will clarify it and deter• 

16 mine Wbat ·pos"tion of it is county ••• 

17 COUJlTa Yes ei.i', l u11deratood that 119 will get int.o 

18 tbat additional bt:eakdown. 

19 Q All right, air. Can you tell ue what the breakdown 

20 ia 1-tween tlw count)· and state contributiona? 

21 A The county part of that is approximately $343.00. 

22 That' a all the funde. 

23 Q And the balance coming from the state? 

24 A •s •ir - state and, federal. 

25 Q can you ta 11 WI what the arowth pattern• have been 
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1 with regard to the school system over the past two years? 

2 A The enrollmnt - the membership which is the number 

3 of students in the school at the end of 1973 - 74 was 

4 1,486, approximately that figure. Presently the enrollment 

5 as of the Deceub&r 31st reports, was !, 553. This is an increase 

' 
6 of approximately 70 students. And this is frar. K to 12. 

7 Q And this is what period of time? 

8 A This is over six months. 

9 Q Is that a greater rate or a leaser rate than the 

10 school had produced previou11ly? 

11 A It• s gre atftr rate the last couple of years ita 

12 been greater ....... than it was. In 1967 when. I first came to 

13 Greene county· the enrollment was a . thousand and approximately 30 

14 
I 

8Glll8 atudents. Of course we heve added kindergarten which 

15 adds about 100, so its been close to 500 increase in that length 

16 of time. 

17 Q What year was that a;:iain sir? 

18 A 1967, July lst. 

19 Q can you tell us what the aveJ:ag·e n\Ullber of student• 

2 8 

20 you have ·in the classrooms of Greene county n~ and what atandard -

21 what the standard number required is under the qualify of eduea-

22 tion provision of the constitution? 

.~. A The state requirement for elementary is no more th 

24 301

• That should be maximum, of course a nl.1lnber of our classes 

25 are over that. The high school it• s 25 - 23 ~ Aa far as ••• 

LANE'S COURT REPORTERS 
COURT SQUARE 

. CHARLOTT·ESVILLE. VA. 



·--__ JI ---·-··-----···----- -·-·--·····----··-··---~~;·~~-~~~.~----· -------··- --···-··---
2 

3 

4 

s 

6 

,.., 
' 

8 

9 

JO 

l I 

·12 

13 

14 

15 ! 

Q Are •o• of your classes over that or are they 

Within that • • • 

A The high achool, we're hitting pretty close to 

the 23 mark. At the ela•htary ; leve 1 we are over· this - thi• 

is Why we are having to add a c lassr.oom and an additional teacher 

immediately. 

Q No further questions. 

COURT 1 All right, Mr. Parkar. 

CROSS EXAMINATION 

BYI Mr. Parker 

<l Mr. Colmer, in connection with the school ground 

that waa purchased out here, as referred to in your testimony; 

how waa the revenue for the purchase of the land generated? 

What mo•ya did that come fr.om? 

16 A It was appropriated to ua from the Board of 

17 Superviaors. Where they got it from ••• 

18 Q Were you ••• 

19 A ••• I Cfon 't ·knOA'. 

20 Q Did you ever hear that it had came in by - fram 

21 avenue, federal revenue •haring? 

22 A I'm not sure where it came from. 

23 . Q It might we 11 be then that ·that ie not in your flgur 

24 of $343.00 per student - the county part?· 

A That waa thi• year, ·I quoted· l••t year•• figure, the 25 
1-------ll----------------··----·---·----· 
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. 1 end of -'73 - '74. l 'm sure it will be up this ~ar. 

2 Q But the revenue sharing ... ·the money that's ccxning 

3 · from revenue sharing might we li not have been in there. Your 

4 fivur• might have bean higher - the figure that caEe - any m.OMy 

. 5 that cam .fran rewnue ahar ing, and then came •••••• was the 

6 43 t.houslind doller figure figured into your $343 .OO? · 

· 7 A As l stated before that was in '74 - '75 session. 

8 Q I see ••• 1 see -

A 1.nd the figure I told you was in •73 - · '74. 

JO Q So the figure into whnt you've ••• 

~11 A At the end of this year •••• the figure would com 
I 

12 into that. 

13 Q Well ••• 

14 COUR'l'i Let ma ask this for clarification1 Mr. Colmer. 
I 

15 the achool boarcl itself does not share directly in revenue shari 

1
6 that goes to the Boa.rd of Superviaars does it not? 

17 i A Yes air. 

18 COUR'l'a So your budget would not reflect anything 

19 about federal revenue sharing aa such? 

20 A No air. 

21 
COUR'l'a . Go ahead,. Mr. Parker. 

22 
Q Now, how - you mentioned the school that was built 

23 in' '39, which school was that? 

24 

25 

A That .was Dyke. 
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1 A 1934. 

2 Q . •34, •• t!MN• achoola themselves are nearly 40 

3 ;years old? 

4 A Yea sir. 

s Q How long do you intend to wsa the Dyke school in 

6 your·preaont plan? 

7 A 'l'hat would be closed as far as primary educati• 

8 as soon as the sww primary achool ,ia ccmpleted, along with the 

9 Greene county primary and the Ruckeraville aehool. 

10 Q would you ••• 

11 ·A And. then would be renovated as I said before for 

12 vocational education. 

13 

14 

15 

16 

17 

Q Both areas? 

A Uyke and Greene County. 

A And those . two ach~l.8 ·would be operated under the 

jurisdiction of the high achool - they would be high school 

18 p rewrama. 

19 
Q So woulu the Greene county •le•atary which would 

20 remain open? 

21 
A That is - aa l said be fore the Gr••• county pr ima:ry 

22 
achool would be uaed for: vocational education along with the 

23 Dyke school. 

24 
Q 'Well, the ona that is up here ••• 

25 
A That' a Greene Countv nrLnAry. 
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. 1 Q I belJ your pa.rdan? 

A 'l'llat's Greene eo..mty primary. 

. 3 . Q Will tiiat continue to be used in the school ayaum? 

4 A As a vocational school. 

s Q All three, oh, I see, that's the vocational 
I 

6 school and thes'3 two are adult education - an going to .be 

7 adult education. 

8 
I 

A That's not what I said. I said the Dyke school, th 

9 I Greene County primary school would be used for vocational 

10 I education. I said that tba RuckarsvillAt school would probably 

11 be uaed for &£*cial education, certain types of clasMs and 

12 adult education. 

13 Q I see. 

14 A We are ~alking about three buildings. 

15 Q J:s Ruckeraville area an appropriate place for 
·1·. 

16 an elementary school • for &n elementary school? 

17 A Y'ou mean - any place in the county would be an 

18 ag;propriate ple&ce if the number of student• were there. 

19 We have no qualms with that. 

20 Q That's all. 

252 

21 COUR'I'a Mr. Colmer, generally speaking what is the expe t-

22 ea uae aa far aa years of a school building2 I• there any auch 

23 · ci-iteria that you could haw access. to? 

24 A I don't know of any certain.figure. I guess, it depe • 

25 on how well they are maintained aild ao_on.._Jlt_J!!HtJIL..JiiL_jlloAl!lil!!!_.JIUt.~-__J--
LANE'S COURT REPORTERS 

COURT SQUARE 

CHARLOTTESVILLE, VA. 



App. 298. 

co~ner - croaa 253 
"-------- -·----·---------------------------·----- -----------·-------··---··------··-------·---~-----

certain length of t.Ln.. 

2 COURT• You don't use any standard life expeotancy 

3 f~ a building aa to how long you would expect to amorti• ita 

4 UH? 

5 A No air. 

6 COUR~a If you are going to put out a capital outlay 

7 program? 

8 A No sir. not to my knowledge. 

9 COURT1 . All right, any other questions? 

lO PARl<ERa Mr. Colmer, do you mean to tell me thl.lt 

11 in planning schools for th1s county that you all don• t pl~ 

12 baaed on the useful life of the school? 

13 A What I said waa as far ae the length of the ti.me 

14 that the achool building would he used - we are talking about 

15 the Dyke school ••••• 

16 
for 

PAIU<BRa .\ctual use - but don't you lave/plann.lrtg 

17 purpoMa an idea of how long a building - if you build ia go.lnw 

18 to la•t? 

19 

20 

21 

' 22 

23 

A It'• going to Ill used as long posaibl•• before wt 

have to build somethin; else because of the. incr•••• in o\ll' 

PAR.Ki:Ra aut don't you have a figure in mind tor bt•\t.ld• 

inga that you build - you expect this particular building or 1
•· 

24 this particular class to laat a particular period of time?· 

1--------1
25

..1--______ D_l_C __ KEYa .He .already answ.!_~_!!d thi~ question ..... _._.------~--
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. 1 COtmT: I think he has now. Mr. Parker, I'm not; 

2 allowing you to argue with him. Now if you ask him ·again to 

3 state what he• s stated-or a:i:e you asking him a new question herei 

4 PARKER a 1 was trying to state - ask him if· his an.war 

s ia I. don• t know . i;O that point. 

6 COUR'r; All rigllt, let's be claar on what the question 

7 I ia. 

8 
PARl<ER1 If you don't know - in the planning of school• 

9 tor this c:oun·\;.i, you don't know how long you can expect that 

10 school to last •••••• 

11 A A'lY time limit that I would set would be a personal 

12 opinion aa t., the length of time. 

13 
PARKER1 But you do have available to you information ••• 

14 A I '.at sura that when the Ruckersville school was buil1 

15 in 1934 ••• 

16 
PARKSRa Let me ask yoa ••• 

17 
A It was not anticipated that it be uaed for forty 

18 years •••• 

19 
COtm1' 1 Let him answer, Mr. Parker. 

20 
PARK&R.1 I'm not asking Your Honor how long achoola 

21 
are going to laat. I'm aaking whether he has - trying to aak bia 

22 
whether he haa available to him information which would -·that ll• 

~ could uae to eatimate the life of a particular school that he 

24 waa going to buil.4? 

25 
COUR1' 1 All right, Mr. Colmer if YGU can answer the · 
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1 q\l!ltation please do so? 

2 A The information that we would have would be 
' ~--

3 propose.d or flstimated ~nroll..manta, enroll.nant :figures that we 

4 haw anticipated the .increase in the enrollment would be. 

s \ Based on this we would need ao many extra claaarooma - we have 

6 thi• informatiO!l and do this in the plannit19. This is why 

7 we purchased 20 acres of land, with the poasibllitles that 

8 the extra land could be useJ for .future construction. 

9 l'ARI<ER 1 i'iho appre>ves, if you know sir, the architect '.1 

10 plans for schvols in the county? 

11 A 'l'h~ school board. 

12 PARKER: Do you see those plans before they are given 

13 to the school board?. 

14 A Yea air. 

15 PARKER• Do they indicate on them how long or in the 

16 specifications how long you could expect the building to be 

17 uaeful t.o you?. 

18 A 'l'he building ••• 

19 PARKER: Fr.om the standpoint of the building itself? 

20 A It's my understandiB.iJ that a building is conatr11Ct.-

21 ed for the number of students that you have --that you need to. 

22 go into it. 

23 .PARKER1 We are talking about the ·length of time, not 

24 the number of students. My question is, I •m trying to get you 

25 to answer, do those plana and specifications that you get with 
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Colmar - cross 

1 tt.em indicate ta you the length of time that a building could 

2 expect. to be uaed? 

. 3 A I'm not certain • 

4 i COURT a Mr. Colmer, is there any er i ter ia about 

5 wha1;. you n1ight. judge aa to what per iocl cJf time or hew many 
I 

6 1 years a :Ouildin~ migllt be uaed before it becomes obaoleacent. 
I 

7 or c;tbaolete in its design and in :function? Not from the at:and-

8 point of material breakdown .but juat obsoleacence as far as 

9 uae? 

10 A I Jon• t know of a certain length aa far aa n\U\\bar 
I 

11 of years, no. s.i..c. I do know th3t many times you have to renovaa 

12 a building t~ illilka it. useful for new programs. Thia is being 

13 ~·all tha time •••• in aret.uw county and other counties. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

coua:r. r.t. ma ask you this question now, if a buildinc; 

were built 25 years ago, would it still be functional in ita 

tben constructed stat.e or would .i.t be necessary to remodel it 

' to make it presently fw1ctianali 

A It would be functional - theJ."e again, depending on 

the type of programs that. were in it. 

CWR'r 1 So it• a more a matter of uae than it .u con -
I 

au1.1etion of the building? 

i A That's true.; 

COURT I ••• in the building? 

. 25 '"'-"aaa .... • 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 

256 



App.302. I . 
1--~~---1-+--~~~~~~~~~~-c~o_lme ___ r ___ -_c_r_o_s_s_~~-------~--~~~~~~.-~ . 

.. 

1 COUR'1'1 Well, ia the Ruckeraville conaidered obsolete 

2 •• far •• structure and materials? 

3 A I would certainly say . that it. was because of the 

4 atr•t.ure and materials. nut we have aclaptad it aa far as the 

5 curriculum ia concerlllitd and are using it. 

6 COUR'l c I &e'1i • ~ou are ·W-1il~kin9 in terms of the UH 

7 of it rather than the material structure of the buildir¥.J? 

8 A Right. 

9 

lO 

COUR'l'a All ri9ht, iu·. Parker any other Questions? 

PAR~Ra BUt yo\i were figuring any way on bringing 

11 the children frwn Ruck:ersville to the ~tanardsville area to 

12 the school you are going to ·build here? 

13 A Yes sir. 

14 PAIU'1i:Ra That 'a all. 

. 15 COUk'l': Any other qu;astions of Mr. Colmer? 

16 SI.AUGll'l'ER.l could you indulge us just a second? 

17 No further questiona, Yow: HOnor. 

18 COUR'1'1 All right, Mr. col.mer, yw may stand aaide. 

19 Thank you, air. We've reached a very opportw. time for lunch 

20 break, if you have aiaother wit,ness. that you can take up J.n 

21 

22 

23 

24 

25 

10 minutes • we could go ahead., Mr. Slaughter or if you ••• 

SIAUlH'l'BR1 I hope I -have two in that time frame ••• 

COURTa All right, go ahead. 

SIAOOH'I'BR & . Mr• Barb .•. 
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Barb - Direct 

l CALE BARB• having been duly aworn, testified as 

2 followea 

3 

·. 4 DIREC1' EXAMINATION 

. 5 BYI Mr. SlauidhtQr 

6 \l Would yau stute youx· naroa, aadress and position, 

7 sir1
? 

8 A Cale Barb, Harris<1nburg, Virginia. I'm presently 

9 lencUa9. assistance to the board of assessors of Greene county 

10 and I'm aponsored by th., State Departnent of Taxation. 

11 
Q hnd are you doing general reassessment of Greene 

12 County? 

13 h lam. 

14 
Q ~ far have you gotten witb. your reassessment, 

15 
I 

Mrt Barb?. 

16 A Ap,proxiinate ly ... I have a small section of Rucker•• 

17 ville diatr ict inc0019J.w·te ••• 

18 

19 
i\ Which I •.m also making a tax .lnap of everybody' a 

20 0obndar ies. 

21 
Q A.nd when you finish the a.mall section of Rucker a-

' 
22 

vi
1
lle diatrict you will be finished with the entire pr:oject? . 

23 A &xcept for the town. 
24 

Q In duing that reassessment, of courH, you'~ had 

25 
occ:asicm to observe the sales in this county - the &Aoat rec•nt 
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!------~+-----------------···----------·--------------------~--

l sales - I quees all. of tho land., have you not? 

2 A ~as sir, I have seEtn the tl:ill1afere of • . the priae• 

a cf the land. 

4 Q In reference particularly to the land in thia 

5 area around the R;.ickersville ••••• could you tell us what the 

6 going price for two acx·e lots is? 

7 A Dei.>ending on location and the average I would aay 

8 would run between 5 and 7 thousand dolJ,.ars pal.' two acre tract. 

9 Q No further gues tions, Your Ikmo.i:-. 

10 COURra That's in the Ruckersville vicinity-of the 

11 county? 

12 A "Yes sir. 

13 COURT: All right, Mr. Parker? 

14 ·. ·.' ~. I don't have any questions. 

15 COOR~~ All right, I take it that would be a lot 

16 •uitable fur. reside•1tial uae'i' 

17 A Yes air. 

18 COURT 1 All right, any other qUGationa? 

19 S~UGH'l'Blh No : further questions. * * * 
20 

21 

22 

23 

24 .. 

2.5 
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App. 305 

Barb -

* * * 

i 
I 

JOHN '.a.'HORBlON. having been duly sworn, teatif.iad 

as 
1

followa1 

BY• Hr. Slaughter 

Q Would you state your name and addreas please air? 

A My nama is John Thornton. I am living in Rucker•-

ville. 

Q What ia your position Mr. Thornton? 

A I'm the county sanitarian. 

Q For Greene County? 

A That'• correct.. 
LANE'S COURT REPORTERS 

COURT .SQUARE 

CHARLOTTESVILLE, VA. 

2v0 



App. 306 ! ·· · · • 

~J:acsnton - Dir•ct 
·-------------·-··-·-· 

i Q In ~ po9ition aa county aanitarian, do you 
wlult:her 

2 clltermbe/ s not if land I.a aui table· for .. ,.1c tmaka? 

3 A That ill a•r•ct. It'• part ef •Y job - for priwu 

s Q could yw tell ua whether you haw ncently with 

6 permJ.aaien gone over the land which la the •ult:Ject of this 

1 act.lea a.ad the land • which the Greentown Village S\11>-divieion 

8 will be located in sder to make a c1eUDlinati• of Whether • 

9 not that land would i. •ui"1>1e for .. ptic: ayat••? For aept.ic: 

lO t.anka? 

11 A wa, X did. X - to clarify your: wOl'dJ.ng, aeptic 

12 UDk ayat.a. aa - tiler•'• a aignificant difference, becauae 

13 then an drainf ield• and perculation raua - vtaere aeptic: 

14 tank• an awthi.ng l.n · ~lw•. 

15 MIUCBll1 If Your &onor: pleaae, x don't thinlc thi• 

16 geat1-•• • • posit.lea with tb8 county would •aeaArily qualify 

17 lU.11 aa an exptrt on thia point.· l ·think Mr. Slaughter abould 

18 delw 

261 

19 COUR'la It may be that you bawn•t aovend it aufflcien -

20 ly. ·I •••--·that · lw iA ·the· J»C•• ch8qed ·w1..i. that detara:laati 

21 wt .yi. you'd beat •ouch that I• the ncsd, Mr. Slaughtes. · 

22 PAIUCIR• Hy ci•ation i• Whether '° ·U •• wh1.11.t hi• own. •l!Cpll~ 

23 t.U. ia with respect ~• ayatama • he may well ·m acting on· tb9 

24 ac!viae of other• in making thoae 'dec.t.aioaa. 

25 
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1 you lay a foundation, HI:. Slaughter. 

2 Q could ye\l te 11 ua, What your educational backpound 

·3 J.8, •ir? 

4 A I haw a a.a.· in Biology fr• 'IM vaiveraity of 

s R.t.abmoad. I had thne Y9&r• experience with ._ health depart-

6 •nt., om - well, a J9U' and a half fv.11--.J.me doing aoil analys.t.1 

1 wark, iaauing permit.a in a rural Htti.ni hen - I c8M here 

8 I.a OCt.o'ber of 1973. And 90 percent of my WOTk has been 

9 MkJ.Dg aeil atudiea, iaaui.ng Mptic:: tank permits, and inspecting 

11 Q Ana What. did you get your degree in? 

12 A Biology. ··Dia 1• a prenquiaiaa recauired for ti. 

13 jol>. 

14 Q And fr• then you say you wnt with the health 

15 .. partmeat, where WU islaat.? 

16 A W.11, initially it waa up in Pail'fax, and l did 

17 •- aeil work then - pr:J.marily it waa not. related to aoil. 

18 I. 

19 A When I came hen in October of 1973, might. I add 

262 

20 tlult. I waa required u paaa a merit. teat for tllia :t•• Speo.lfic~~lly 

21 for t.he ~ob itself. so J.t.•a not l:Nlaed on juat. my degree ••• 

22 PARICIRt If the court pleaae, the queat.ion of hia 

23 .... it. • thi• part..lcntl.ar point • when he got h.la expertise, aot 

24 it •- t.o • whet.her he paaaed a teat or not • 
. , 

25 
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1 

2 

3 

4 

Gn•• county who det.niM• wluith.r ;a piece of land will ._.t 

~ soil perculation requireaent•~ '.HOW~ J take··you are leading 

to t.Jaat. Be'• already said that be bae made that det:eralria\lea 

hiaMlf befGe thla, that he'• in :fa~ char9-4 with it and d•• 
5 .-1ce i\ in clnene c.unty. BOW ·x think. tbat will auffid, 

6 *• Slaiighur, wt let'• maJol it clear t!Ult that i• bu function 

1 and be dee• net rely • other per••'• adviM '9 make thi• 

s decia1-. 
-~· '. .' ' . 

9 · a Yea Yo• ••• ••• Mr. Thornton, are you .t.n tact .. : 
I I . ' . . 

io 1 the peracm il\Oreene county chupd w.lt:b the duty ·of determining 

11 whether _. not aept.t.c ayat- - certain ••il• u. proper for 

12 •pt.t.c ayat.aa? 

13 A Yea, I aa. 

14 Q Any ••• 

15 

16 

JAIUGllh I think tbat qualifies lt legally •••• ~ 

.COD'l'a The queaUon of the wight of it of coune 

17 mi.Pt haw to ·do with anotbu function, but he · u certainly · 

18 qulifi.ed and I tab it, Mr. Thornton, that you clen • t rely oa 

19 •-body •lae •a advice but you per•••lly c•duct the aampliag 

20 and the determ.lnatioaa for perculation? · 

21 A Ye• air, ancl J can aay that in thia aaae, that.a• 

22 we uUoipatecl this .-••.t.-.... 
23 

24 J.nf ... ti• •. 
~ .. ,,. 

25 COUl\'1'1 All rJ.eht, noW, · .Mr. JU-kier, tM objectionia 
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i w 11 taken there u '8 t:M witneaa going paat t:be queation. 

· 2 11ow, *• '1'hornton plea• pay strict: attention to the queati•, 

Go ahead, Hr. Slaughter. 

4 

s befor:e Kr. Parker• a initial objection, had occaaicn to CJO with 

6 ..,:aiaaicin on the lancl Which ia the aubject of tlli• action, 

7 1-- 1aaad • which it· .U propoeed that the Gne•town Village 

a Sub-diviaion will be JmiUt, and take aoil aampl•• to determine 

9 whether or not the land will perculate fee Mptic ayatema? 

10 A 1'181 I ha ... 

11 Q And wllat. wu tJae result of tbat determination, 

i2 tell u what you did and what YoU found? 

13 A Cltay. On hi.day, ti. 10th, yeat:arday, myself and 

14 wo other aanitu 1ana wnt ever the site and baaing it on 

15 15 teat holea, we feuad a uiform aoila we would have made more 

16 lleJM U w had found a mixture of eoila, but baaed on the unifor~ 

17 aoil w fOlmd •••• w foand that approximately 45 - 50 percent 

18 ef the aoila appeand to 9eD1ral1y be auited for drainfielda, 

19 10 - 15 percent of the aoila are in the queati~l.e range, 

20 aad tbat approxiaataly 30 - 35 percent would appear to be not 

21 dea!l'eltle for drainfie14a. '1'hia - the•• wn figures baaed • 

22 -* tbe aoil type, wt cm. the topography, t:lle lay of th• lanl. 

23 'lbe anu which an in queation an half i.tween the. top of 

24 aeope _. · the bottoa. fte areas Which are ·given to be not • 

· 
25 J*obably not auitab~ an in the botW- uad th.eM would be d•n 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 



App. 310 

'lhornt.an - Direct ~61 
i-------++--------·--··-·---·-·---···------·-·---------------4---

l to t.be ·natural field, Vhich we call colluvial soil,. and 

2 water tal:»le•• · · 

3 Q BOW, fr• youobaervation Mr. Tberaton how mu.ah 

4 land would not i. •uit.able • not be land that. c•ld be tied 

s in to b!gMr land t.o •••ti •ute a two aare lot1 

6 A Thia WO\lld determine - decide bow you di:aw thia ••• 

7 t.wo a.Ca:e. • • 

8 MIUCBRa I don't know that he'~ qualified to • ...,,.. 

10 A Thia wo11ld ••• 

11 COUM't Yom: object.ion may be well taken. a. may aet 

12 be familiar with the queat.lon of aub-div1dinCJ it, and the 

13 quut.1- of the laywt.. 

14 Q w.11, can you '811 u, Mr. '.rberntm, roughly 

is what areas an righti in the bottoms, whloh would not lead the.,. 
I . . . 

16 •1,,.• tio lot.a? 

17 A Why t:ben are aeveral aueama that croa• thia uea. 

18 Tbu'e an two major areu. one ia about 2/Jrda ef the way back 

19 wlliln t:My plan to "*' a 1aJc.e. Then i• an aati'M stream going 

20 aoroa• ~his ana. '!'hen• a quite a wide ba•in then. And 

21 colluvial dU. aad water table. 

22. Aleo, then ia an ana • .. right •• you enter the property -

23 a fairly laqe area • t.be r i9ht, When it i• flat and low and 

24 Uwre .la evidence of wbat w would call graaa whlcb only 9rowa · 

25 i8 awaapy plain•. And I oaa point. it •t on ~ Mp, . if yw _ "11l d 
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1 wiah. 

2 COURT 1 I caa •• it - go ahead and point it out 

4 A -Thia plain here in the Y low· area, th.ta is -

5 thia ia one area Where you would - there - it would not be 

6 auitable. Also here. The other area of the lake, approximately 

7 following the contour here to hare. 

8 COURTa You are nGW pointing to the frat portion of 

9 tM tract? 

10 A That •a correct. 

11 COURT 1 The previoua area of the stream wae in the 

12 back area of the tract? 

13 A That's correct. 

14 COURT 1 All right. 

15 Q aut you're not .. ying' th1tt 30 percent ••• 

. 16 PAlU<IRa Your Benor I believe Mr. Slaughter - maybe I 

17 ah•lct wait a little longer, I think the damage will be done if 

18 I do. I believe he •a abeut to lead the witna••· 
I 

19 CO'QR.'1' 1 I .mlnlc you are Mr• Slaap•-~ and l 'm not 

20 aun that he•• answered what the percentave• apply to, the numbez 

21 of teat holea, the number ef acres or the general lay of th.- lanC 

22 aa to percentage. What they are, % th.tnk he should ·be ulc.ad and 

23 not lead him into it. 
' 

24 Could you te 11 ua and perhaps I ~on• t 

·
25 

fully under•tand Your Boner and if I don't - tbe~·'...:!·'...:!·...!!.·-------.L.---
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COUA'1'1 What do your percentage• apply to, Mr. 

2 'l'h~nt•? 

3 A 'l'hey apply t:o '1le total acreage• 

coua'l'a 'l'o the toul acreage, .that itl each of the 

s cate9orie• - the 45 ~· so, the 10 - 15 and the 3o-35 percen••~:•. 

6 all apply to acreage? 

1 A That'• correct. 

8 COUP.'1'1 Of the total? 

9 A Right, tlaeH are all eatimatea. 

10 COUR'l'a All right, Mr. Slaughter, 90 ahead. 

i 1 Q But. if I underatand it you can• t aay whether or 

12 aet the - all of the 30 peJtaent of land would bl unuaeabl.e or 

13 Wbe--r it could be tied in to other land to be ued •• lota? 

14 A I can aaawer your queatian by ••Yia9 normally 

15 developer• tie in ••• 

l6 PARICBRI YOUI' .... , thi• i• the ·- area the court 

17 .1 ba• auauined the objeatioa to ••• 

18 COUlft'a I don't 'knoW What it ia. , Be know• enough abou 

19 aoil t• know whethar tbe whole lot ha• to a•ply with perculati 

20 '9ata. MoW •••• or doe• not ••••• and the queation 1• Whether it. 

21 can bl ... d in ..... ethes way with a lot. 

22 PAlUCllR a , l • • • 

23 COVRl'a Jn other word• the ciue•tion .U doe• th• entire 

24 lot have to ~t your pe~ teat? 

25 

26~ 
I 

A The anawr te that i• no. ---------------'-·--! 
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App. 313 

Thornton - Direct 

1 COURT• All right. Go ahead, Mr. s1au9hter, if you 

2 can furtlaer inquire into that area within the pervue of what 

3 he warka on. 

4 Q And could you tell ua then What part of th.la 

5 property could not be tied in? 

I 
6 A Thoaa low areaa would be - have to be worked in 

1 ••• way. Tba layout ••••• at the buyer• a diacretion ••• 
' ' 

8 Q And you work with aub-diYid•• ccmatantly, do you 

9 not·? 

10 A 'res air. 

11 Q And thu could you tell ua - I realize that thia ha• 

12 to :be •Hd on ••• 

13 . MRD:R : a , Be• a going to have to eatablish What kind 

14 of work that i• he doea with aub-dividora, Your Honor, if he'• 
15 going tG answer the question ••• I think Mr. Slaughter ia leaclinCJ 

16 to.~ 

17 Q I think if he is ••• 

18 COURT• All right - what area are you proposing to 90 

19 in-o. Mr. Sl•UCJhter, let'• aee if we can't get thia •••• 

20 w don •t want to put Mr. Thcnton through the aill on What hi• 

21 qu*liliaation• are again, INt the question .la doe• he generally 

22 •••i•t. in the layout of a allb-diviaion. Bow you an aaawnillf th•t 

23 bl doe• and maybe he'• indicated that he doee, J»ut that'• nM. 

24 a.War. 

25 Q well, I actually waan•t looking to aak if he aaaiate~ 
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I, 

App. 314 

Tbcwnton • Direct 

la '1Mt layout. I wa• uking really if he wu familiar with 

2 the -•r in which land i• suita))le tor perculation or peraulat• 

a propnly and land t:laat i• net tied in, in aucl\ a way aa to make 

4 maxim• uae of the land. 

5 COURT• I don't kllow that he h•• indicated general 

6 qualification• in that area. J:t··m&Y be .._,.Jae baa, wt aa 

7 Mr. Parker aaya the 41U1llificationa have not been properly fwnded 

s aa of 19t •••• to testify an how a piece of land might be utiliaed 

10 Q Well, Of COW:H, I'm not aakiRg haw it might be 

11 11•iliaed foe developmtnt owrall, air. I'm •imply ••king the 

12 point of view of hi• specialty of •••• 

13 COUJtfla aeaidential lota? 

14 Q ReaidentJ.al l.U, . and ••ptic ept:em - •ptic: taak 

15 ayateu. ..rbapa I aould put it thi• way, Mr. t'horntcm. In 

16 you work intlreem cov.nty u you teat for perculation, do you 

17 obaene the mannar in Which aub-dlvidora tie ia lot•? 

18 

19 

MRKBlh 'lhat '• the problam, preciMly the pr~!Alm. 

COUR'l'a What'• wong with it - if he work• with sub-

20 divid••• Mr. Par'Jcal'? 

21 

22 Re work• with th• cM1Dty. He aimply .... What aane• to him and 

23 tbat'• ci.ar hearaay, not within hi• area of exp9rtiM. 

24 COURT• I'm net aure that it• been indicated vhicll he 

2 

25 w•ka with. O!wioualy a aal)-dividor baa to do tM same thinf, d • 
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App. 315 · 

Thornton - Direct 

1 h•? 
I 

2 PAlUQIR1 A aub-dividor might have expertise in thitl 

3 area, 
I 

hut thia gentleman hll• already stated fran the stand that 
I 

4 be dlid not. do that ••• ~. in anawer to one of Mr. Slaughter• s 

5 earlier questions. That he did not haw anything to do with 

6 laying aut of lots, that be - what he waa concerned with waa 
I 

7 Whether the lot as laid out will perk in sufficient - in a 
' 

8 auffic!ent amount on that lot. 
l 

COUll'l'a All right, the objection autaimd. Be hasn't 

10 ••ta;bliahed that expertiee and I think he ought to etay out of 
I 

ll that field, Mr. Slaughter. 
I nor 

12 Q Well, be·haan•t eatablished that/as an emploJe• of 

13 the '.couaty would he eatabliah that he actually does the sub• 

14 divid.l.a9. The question I •ve aaked and I think this geta to the 

15 experU• Which ie required, is whether in the daily work-which 
i 

270 

16 of c:eura. I can go into all of this - the number• of theae thinf 11 

17 that be doea daily. Be obaervea the manner in Which lot• are 
• 

18 l•id: out, ao •• to - if the court will pardon tm expression, 

19 waate t:he minimum •ount of land. 

20 COUR'l'a. Be'• not indicated that he aaaiated or h•• 

21 aar ·C.t.rol in the way a piece of property waa laid out. Be mere .. y 
.. :~ ·.~' .. .. . ~~;,." 

22 Qame· in after the property had been laid out, aa I \inderstand it. 

23 Q I'm not asking if he aasiated, x•m •imply asking 

' 
24 if he baa observed.· 

I 
.25 YoUr Bonar, that•• not·-=-·--=-·~·~· ________ __._ __ PAlU<BRt 
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App. 316 · · 

Tboratan - Direct 

l I COUR'l'a I ctoa •t think that malcea him an expert,. jun 

2 by What be'• observed. X think that would be seething outa1c1e 

3 of hi.a field of •••• the ejection su.tained. X won't permit the 

4 qmatioa now ~le•• Ile can qualify; that he ~hlla actually aaaiate 

s in tile planning of 9'he a~ivision .or ha• aaaiated ._ aub-

6 dividor .in the way be laid ou.t his lots,. aa part of hi• job or 

7 some other experience that. he ha.a bad. . 

B Q Have you aasieted a aub-divUor • give them advice 

9 and couue l to aub-d~vic:lara on the point that X was asking J9U 

10 about? I can repeat it, but it take• a 10119 t1- •••• 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

PAlU<IR·a I wish Mr. Slaughter would phrase the qwtat 

Yow:" Bonar ao that we' 11 know prec.laely what bill question ia 

of thia gentleman. 

Q All ri9bt. The precise q•ation wu this ••••• have 

you aaaiated aub-dividora or given couDHl to •~ividora vi.th 

regard to the manner LA whioh tlwy can uae the maximum amount of 

their land frm the point. of view of obtaining an adequate drai 

f.le ld f• septic ayatem • each lot? 

A Since J have been with this county, I have not 

in thia position. 
; 

Q Haw Y.u. in your previous joJ:ta? 

A Jfo. 

23 
Q 1'1111, you apecifically said since you have been 

24 w.l~ .i.u county, waa it pai:t of yo\11' trainbg la school? 

25 
A •ot a if icall • 
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App. 317 

Thorntan - »irec' 

Q What waa the be.ala of your qualification? 

COURT• *• Slau9hter I think he ha• answered the 

3 quieatJ.oa. Be •a eliaJ.nated bimaelf from auwering more qu.eat.t.ona. 

4 Q All riiht. 

5 COURT a Tba court suatains Mi:. Parker•• objec1d.on•· 

6 Q Mr. Thornt.an, you are familiar with the - or are 

7 you, I'd better·aak·you that way, are you familiar with the 

s I :Lec!Ut Lam Sub-division next door? 

9 

10 

11 

12 

13 

14 

15 

16 

A I am familiar with that, Y"G•· 
Q And ia that - are the aewext ayata• to those homa 

•pt.le Unk •Y•teln•? 

A Individual Mptic tank ayat.Jma, that• a correct. 

Q No further queationa. 

COURT• All right,, Mr. Parker. 

CROSS EXAMINATXON' 

17 BYa Mr. Parker 

18 

19 

20 

21 

Q Loc:Wlt Lane ie in a better poaltion ian't it, it. 

lie• on a creat - it a:mua juat like that r•d rune? 

A It ia • fairly high ground, ye•· 
Q Yea sir. And ••••• 

272 

»XCICBYa Your Honor,· th.ta may be out Of order but nw · l '· 

23 · of the witneasea 1'hatL ........ ·earlier call.ad• : aakecl me if they c:oul 

22 '1 

24 be excUMd. 1 waa wondering if the Court would :excuse all tb.e 
\ 

25 other witne•••• aaide fran Mr. Barb? 
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App. 318. 

Thornton - croas 
-------++---------,.-----

COUR'l'a All right, n._ though who you prepoae to 

2 have exc:waed and we 1 11 c:onaJ.der it., Mr. Dickey. 

3 ' DICICBYa I would li.Jca to exc\Ule if t:.bey would llb 
·• 

4 to leaw, Juliua Mon'ia, Ronnie Ll.na, 'l'h••• Lawson, Mr. aub -

5 · w •ve alre~dy had a rl&ling • - and Kenneth coi.r, and Harol4 

6 Lacy. I'm not aure whether they wiah to lea .. , but I'd like 

7 to have tblm be given a chance, air. 

8 COOR'l'a *• Parker, do you haw any ••• 

9 PARJCBR1 l weuld appreciate Mr. LBMm remaining, air. 

10 COURTt Mr. Laan and Mr. Barb? 

11 PARKBRt Yea air. 

12 CCIJRTa All right, the ~ra •Y be .XCUHd if tUy 

13 w.lah •• leave, except fee *• Ronnie i.ma and Mr. Cale Barb. 

14 PARJ(BR1 Cmaideriag the nature of the caH, Your Boner, 

15 1 awa' also aak for *'• Mol:ria .... 

16 c~a *· hliu MGZTia, you are aaJd.DJ - all right, 

17 all thoee except Mr. Juli•• Morria, Mr. Ranni• Lamm and *• ca.la 

18 llU'b, \hen who wen hen u witnesses and have not - -.id whe Ila• 

19 already t.eatified, would be excuaed. All thOM who have not 

20 t:aatifie4 of courae are not re.i.aaed. All right, go ahead, *• 
21 

22 Q Mr. Thecnt• •I'm sorry ••••••• tr.hi.a i• a aoil.atudy 
23 tbat waa m..S. for *• Matthew• that waa nt'ernd to earlier in 

'· J • 

24 the evidence that you wenn •t hen to bear the etber day. Ye.a . 
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App. 319. 

Thornton - croaa 

1 .would have been - of the property would haw been more or le•• 
2 detailed than thia atudy? 

3 A It would have been lese detailed. It wae a 

4 general aoil study. 

s Q And did you generally - I think you said your 

6 findift9• were approximate, were your approximate findings con-

7 aiatent with the findings you see on here? 

8 

I 
DICI<BY1 Your Honor, I'm not aura that ••• · 

.9 A I'm not crualified to answer that, mcauM I'm not 

lo e'Yfln aur• What the aUinMra atand for •••• 

11 Q Just a llClllent - I'll get aomthing that· goea along 

i2 with the map. I think the question is ••••• 

13 COUR'l'a If he haan•t had an opportunity examine it 

14 before and - maybe he doesn't ••• 

15 DIC1CBY1 Your Honor. ttiia is purely juat a bunch of 

16 number• on a map. There•• no idea what they may mean. 
I 17 COUR.Ta Well, Mr. Thornton, do you uae •oil atudy 

rn •pa and are they generally drawn according to eatabliahed 

19 criteria? 

20 A No air. Thia 1• not •••• there ia no aoil map and 

21 x '• not a aoil acieatiat •••• 

22 Q The area• herein ••• 
23 

COURTa Now if you are 9oin9 to introduce·a~thJ.av, Mr., 

24 Pa1'1Ut~. do it aeparataly and if ita not been introduced, he'• not 
...... .-1 ' ,,, " '· ·-.. 
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25 
faailiar with it, I don't know What the _purpoae of aoina anv furtt'Uir 
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App. 320. 

Thornton • croa• 27 
--------t+---~-------------------·-·-··-·--·--·--------·-------+-

.I 

i with thia •P would do. 

2 Q I propoH to connect it up in later te•timony. 

3 1 propcNe to lay the foundation - Your Honor, I under•tan4 that 

4 tbi• map has not been admitted inw evidence at the preaent time. 

5 COURT• But he aaya he doean•t underatand the 

6 deaignation of the u-ea ••• 

7 Q I underatanci that, air. I have here the legend 

s that 9oea along with it, that'• wby l ••id I concede to the ceurt 

9 that ray queation wu premature and X '11 prr••n th.I.a to the 

10 9911tlaman to 90 al0ft9 with the map. 

11 COURT t All right if you want to let him examine tmat, 

i2 wt now you• re geing into a lot of time that aombody e lae would 

13 jut •• easily testify to, Mr.. Parker. ObviGW1ly you are taldng 

14 Ume to iaform thi• vita.a• when •amebody •la• could juat •• 

15 •••ily uatify to it. 

16 Q May the cwrt ple ... , I will Uy to get away fr• -

17 an yw able - let • put it a differen·t way -

18 
CCXJRTa ••• 

19 Q Are you a~l.e to etate air that thi• map prepared by 

20 a eoil ac.t.antiet i• in any wy inaocnc:t? 

21 8LltDl'l'D1 I.f th• court pleaae, J: bave been nluataat 

22 to do t:bia, becaue I JcnalW it• a csoaa examination, but I nally 

23 doa•t - any ba•ia wbateveZ' for croaa examiaincJ on the ba•ia of 

24 ttaia •••• '1wn '• i..n ao introducttion of it, ao preliminary •••• 

25 COURTa OldeoU.• awataJ.ned. X•'• an bacauae 1t 1 a 
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App. 321 

Thornton - croas 

1 neceeearily inappropriate at a later ti• but at the preaent 

2 state of the evidence, Mr. Parker, I think it throw• an entirely 

3 new light onto it, and you •Y recall him if you would like. 

4 Q I'd like to aak the witness to rU\llin in the 

s c~troe ••• 

6 COURTs Yes sir, you may do that. 

7 
Q And I would try to aave the court aoma time. 

8 COURT• Y•• sir, you may do that. 
I 

I 
9 Q If you will familiarize youraelf with that in 

10 t.1- iat:Aarim I would appreciate it. 

11 
COUR'!'1 Yea air, you may recall him. 

12 Q one thift9 X waa going to ask you air, you gave 

13 •ane statements I believe before - and I'm not quite certain 
j 

14 • ..... of the percentages. You •aid, aa I ncall, 30 percent 

is of the property in your view wc>uld not be suitable for aeptJ.c 

10 I ~kt, and 20 perce~ wu doubtful and the balance you felt waa 

17 

18 

••• i 

A That 1a correct ••••••• to reatate t!M figures reughl , 
19 

45 .. '• 50 percent appeared to be generally suitable, 10 - 15 perce 
20 

appeared to he queatiOlll ble, and roughly 30-35 percent appeared 

2
1 

· to ·bit unsatisfactory. 

22 

23 

24 

25 

( 

' . I 

Q Your ficJure waa roughly 45 percent to 50 percent ••• 

CX>tJRTa Mr. Parker, don't keep repeat.lag.•.~ 

Q I '11. • • . 

COURTa You don't n•d it for: my be•fit and if yeu 
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App. 322 . 

'J.'hornton - Croes 

1 haven't i.t.at.eed, you aught to. sow that'• t.be whole thing. 

2 I've g9' . it - be didn't need to repeat it for ay benefit.. 

3 You ov.gh.t t.o liaten to what ha aaya. 

4 Q I apologiM to the cow:t, Your Honor, I waa trying 

s to get evidence in ti. record. 

6 COURT: All ri9ht, it'• obviously in the record. 

7 BOlf for clarification, I 1 ll permit you to do it, but there•• 

s cert.ain.ly no u.. to repeat. 

9 Q YOU a.-, I will have to aak •em queationa •f 

lO other witna••• lat.cir baaed on this - I wan te get the teatimon 

11 oor:rect in order. to have tho.. quaationa correct ••• 

12 C:Ovn'a All right, now he's repeat.eel it for the 

13 Mccad time and I dcm't H• any need for it to go further. 

14 Q •• aiJ:. '1'be enly other queatioa I waa going t• 

15 aak - you atat.ed a while •9• that you are not a aoil aciAlntillt? 

16 

17 Q would you concede that your qua~ification• were 

18 1-•• .a.an thee• of a aoil ac.t..ntiat? 

19 A 'that'• correct. 

20 Q That'• all. 

21 COURT• All right, any other queati_. ot Mr. Thornton? 

22 SIAUGBTDI Ro, Your Bonar. 

23 C:OVRW• Mr. Thornton, you will be aelced to remain 

24 available. You may be naalled for further er•• examJ.nati•• 

25 PAIUQCRa When you are concluded with that, Mr. 'l'ha"nt 
LANE'S COURT REPORTERS 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

.• 

14 

15 

16 

17 

18 

19 

"--- . 20 

.21 

22 

23 

App. 323. · 
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would you pasa it bae'k up t., the • • • 
A "na sir. 

* * * 

I 

I 

JCBNNBTB COLMBR •. baving been previoualy aworn, was recall• 

ed and ustiU..d •• follows1 

DIRBCT-BXAMIHATXON 

BY•. *· Sl•U9hter 

24 
Q Mr. coi.r, you've been previoualy sworn and Pl'••ioulll• 

25 ly te•tif ied? 
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App. 324 · 

col.mer - .Direct ----l2~~ 
A lits air~ 

2 Q As I uncieratand it you test1f ied tbat you had 

3 been able to obtain certain loan• for the pro~ed new 

4 el.eJnent.ary school of which I belie1'e the initial $750, 000.00 

s waa to come fran the state literary fund? 

6 A Yes •ir. 
7 Q And the intare•t for that waa 3 percent? 

8 A Yea etr. 

9 Q Row, U• the loana available for the asking ar 

10 ••• .. have to v•t on tta. waiting 11at • ••• 

11 A You haw to make application and you get on a 

i2 waiting .liat and then wait your turn. You an in competiti• 

14 Q ::t - • So it•• not money that you cran obtain 

15 aa a matter of right, jut aimply ask for it? 

16 A Bo air. 

17 Q How you mentioned that• ill f750,ooo.oo tha:~oa' 
18 you oaa get &an that point for any achool? 

19 A ror one achool >:auilding, l"I• air. 

20 Q sow, 10\l ..-iolled that there wu another aource 

21 of 1- aoney for that acboel, what waa that? 

22 A '.l'bat. waa th8 Virginia Public Auth•it.y t'wld. x•m 

23 not •xac\ly au.re of th9 ~it.le, but it•• a certain fund that yea 

24 can l:lorrow 11cmey fr•, and l don•t know • I doa't think ther•'• a 
25 

limit • what you can borrow tran ~~·-· ~ •ve ••k•d for $8_50, ooo oo 
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App. 325 

co~r - Direct 
·---·---++---'"--------------,-----·----·-------------··--·---

1 Q You mentioned you hoped you were going to get 

2 5 percent interest rate, do you have any guarantee of that? 

3 A No air. we were hoping between 5 and Sli but we 

4 have no guarantee of that. 

s Q Does that fund tend to follow the market - the 

6 mCilley market? 

7 PAIU<BRa I object to the form of the queation, Your 

8 Bonor. 

9 Q can you say whether or not that fund follow• 

10 the ••• 
11 PARI<ER.1 Well, it doesn't remove the••• ••• I gueaa 

12 there• a no help for it now. 

13 COUR'1'1 Well, the question ia Mr. Colmer in What way 

14 u the iatereat rate aet? Ia it bl' the market or by •Ollle fora 

15 that the state or the agency itself might. prescribe? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

PARJacR.1 If he knows. 

COURT I Yee air. 

A I'm not. certain - ao I' 11 Ay l 4•n't knGW. 

COtR'l'a You •re not aure? · 

A Ho. 

COUR'l'a All right. 

Q I have no further queationa. 

COURT I Anything further from Mr. Colmer. Hr. Parlcer? 

PAJU<BRa l don't think so, air. 
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L._. 
App. 326 . 

Colmer - I>inct 

fund• by band iaaue I trake it - to your knowledge? 

2 

3 COURT 1 And that has not. been contemplated ae part of 

4 the ach .. l plan? 

s A No air. 

6 COUl\'11 Thaii the entire capital impr8""ment progr• 

7 would be supported by the loans that you•ve juat deacribod •• 

s far aa 'the planning of. the aoUDty? 

9 A Yea air. 

JO 

11 

12 BY• Mr. Parker 

13 Q So tha' if yw needed it air, t1'e JllNld ~aue would 

14 be availald..e aa aomet.hing that you haven't uead before - th• 

15 

16 

17 

18 

19 

tau:pa;vera .. of the county ua not earvicin9 the bond issue rlpt 

now? 

A Yea air. 

COUR'l'a ~ othe&" queationa of Mr. Colmer? 

81.AUGB'l'Da Bo air. 

20 COURT• Thank you, Mr. coi.r, yeu may atand aside. 

21 
•• *• larker any objeat1• to Mr. coi.r beinf excused? 

22 
l'AIUCBR1 •• air. 

23 COURT• You are excused *• Col.mer, thank you air. 
24 All right, you •Y oall your next witneea,Mlt. Slauvhter. 

* * * 
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24 

25 

App. 327 

* * * 

RICHARD OLDGBR. having been duly aworn, teatifie d 

u foll.Was 

l>IRBCT EXAMINATI<.B 
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App. 328. · 

Olinger - Direct 28 

1 BYa Mr. Slaughter 

2 Q would you ata~ your full name and address plea .. ? 

3 A P.ichard Olinger. · 

4 Q Where do· you live, Mi'. Olinger? 

5 A Ruc'kersvillo. 

6 Q Excuse me? 

7 A Ruckersville. 

8 Q Mr. Olinger, in order to simply try ·to save time, 

9 you operate a farm.adjacent to or near the proposed Greenetown 

JO Village Sub-division? 

11 A YOa. 

12 Q Now could you tell the court bow the dWnership of 
' 

13 tbat property works out, what ia adjacent to the property of 

14 Gn-t·awn Village ·and what is not? 

15 A The farm I own does not join, but the farm I rent 

16 it. doaa. 

17 Q Now, where ia your home place and how much acrea9e 

18 1a in that? 

19 A My home place ie North 29. 

20· Q Bow muah at:re&CJ• ia there? 

21 A 640 •••• aares. 

22 Q Bow much acreage is there on - in the farm that 

23. uuts. tU Greenetown Village Sub-division? 

24 A .It's close to 300 acres. 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 



App. 329 

Olinger _-_D_ir_e_c_t ________ L 
i aa one farm? In othar words the land you rent and the land you 

2 . own? 

3 A Right •• •• 

4 I PARJC:BR1 At this point, ·I think I •m going· to have to 

5 object to Mr. Slaughter's leading the ~itne~a. 

6 COUR'1'1 I don't know that it's material, though - juat 

7 to., establish his location. It is leadina, but the Court will al 

8 it' just to save time, Mr. Parker. I don't .think it prejudice• 

9 yo\I in any way. 

10 PARl<ER1 l don't think it has to thi• point -

11 COOR.Ts No air ••• 

12 PARRER.1 I'm trying to put Mr. Slaughter on notice 

13 to the fact that he is getting close ••• 

14 

15 

16 

17. 

18 

19 

COURT 1 Yes sir. I think he • s aware of. that. 

Q One more leading question and that is. Does the 

pl:'operty that you rent abut.t Locust Lane or ia it adjacent to 

• ••• excuse me, not Locust Lane, Gre.enetown Village Sub-division? 

A I'll have to ask you to repeat it? 

Q Does the land that you rent .... 300 acres that you 

· 20 rent, actually touch or abutt the Greenetown Village Sub-diviai ? 

21 PropOHd Greenetown Village Sub-division? 

. 22 
·I 

A.· Not exactly I don't believe, no air. ·. 

23 Q In what way doesn't it? 

A I believe that Jesse Hall's land is - it'• a little 

25 place there dividing it. I don't remember •••• 
--------------"'---~ 

' 24 
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7 Yes sir. 

8 

9 connect? 

lO 

11 

App. 330· 

Olinger - Direct 

Q It doesn't - it's not contiguoua 

A No, water-wise. 

Q How do you mean water-wiae? 

A Creek-wise. 

COUR'l'1 You mean downstream fr.an the ••• 

at all? 

A Yea sir - the way they all st~rt above me there. 

Q But as far as you know that property doesn't 

~ 1 No, landWise it wouldn't, no air. 

Q Your Honor, I understand from the conversation this 

12 morning that the property was adjacent ••• 

13 COUR'l'1 His only point of substantial interest it would 

14 seem to me other than general interest then would be his being 

15 downstream, where there is activity-below p~oposed area of the 

16
1 aub-diviaion. Now if that constitutes an interested party, 

17 is sufficient to constitute him an interested party you may con-

18 tin..- and if there's an objection to his continued - continuing 

19 by virtue of that, ••••••• interest in it, Mr .• Parker, I think the 

20 time ••• 

21 PARKBR1 I have not made any objection. 

22 COURT: All right, go ahead, Mr .. Slaughter, you may 

23 continue. 

24 PARXBR1 I reserved the right to say something ••• 

25 Ca1R'l'J All right. _____ __JL.L_ _______ ;__ ___ _::.. __________________________ __.__, 
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Olinger -Direct 289 
!--~~~~~~---'--~~~~~~~~~~ ----~---~~~~~~-~~~~-~!---~ 

1 Q What i• your - could you testify to the Court 

2 what your position i• with regard to this proposed sub-division, 

3 Mr. Olinger? 

4 A Well, I don't want to· see the streams contaminated 

5 on account of my dairy farm. And the other reaaon is I'd like 

6 to see more or leas the county •tay aa it is - farm land instead 

7 of a city. 

8 Q And you do operate a thousand acre farm, ia there 

9 any land other than farm land between you and this Greenetown 

10 Villag• Sub-diviaicn? 

11 A No sir, I don't believe eo. 

12 COURT1 What use is made of the &all tract you •ve 

13 testified is between you and this tract? 

14 A He has a . few cows - he • s a constructor, but •••• 

15 COURT1 All right. 

16 A ••• building' ccnstructor. 

17 Q What u .. is preaently made of the Greenetown Village 

. 18 SUb-divielon property? 

19 A I don't understand the. queation. 

20 Q Is that farm land - open land? 

2i COURT1 Maybe he'• not familiar with terminology uaed 

22 in deecr iblng the land. 

23 PARI<ER1 I think it's a question, Your Honor ••••• it'• 

24 vacant land - the •••• really it has not been uaed aa farm land, 

25 it •a jut vacant land. 
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Olinger - Direct 

1 COURT• I think probably that can be stipulated 

2 *'• Slaughter, as to what the use is. Are you familiar with 

3 tile acreage that Mr. Matthews owns? 

4 A Yes, I've cleaned it up. 
5 COURTa What has been ita history, what 'a the use of 

6 it at the present time? 

7 A At the present time jl\st a few cows are running ow 

8 there. X don't know what they are doing with it.. 

9 COURTa It's not being actively farmed and it's just. 

10 baiDJ partially grazed? 

11 A Yos. 

12 COURT: All right. Anything else, Mr. Slaughter? 

13 Q And thus the creation of a sub-division there would 

14 change ita character? 

15 PARI<BR I Objection. 

16 COUR'1'1 I think that question would be ar;gumantiw. 

17 Mr. Slaughter. You may certainly make that point to tba' com:t., .. 
18 but I don't think the witneaa ••••• 

19 Q I think it•• perfectly obvious it the court pleaae. 

20 COUR'l'a Ye• sir, I think. it is and doesn't require the 

21 witne•• to answer it, but even if it were • it tats to the final 

22 cancluaion of the thing, rather than hia opinion of it. 

23 Q I have no further questions. 

24 COUR'l'a Mr. Olinger, were you aware of the fact that 

25 the propeaed ·aG!Wage disposal plant w~ld be __ in th• u tion 
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Olinger - Direct 

of th• stream which goea to your property? In what way do you 

2 OPPo•• this, because of the sewage disposal plant? 
I 

3 A Yes.; 

I 

4 I COURT a What position would you take as far as the 

s pollution of the stream or your understaming of it if the 

6 sewage disposal plant were not in the plans?· 

7 

' I I 
s I a11:. 

I 
9 I 

A I don't know - I'd like to just see farm land, that•1 

COURT a I aee. It would be a question of changing it 

10 frQin farm land that you would then object to? All right, Mr • 

. 11 Parker. 

12 

13 CRQ>S EXAMINf\TION 
t 

14 I 
Parker BYI Mr. 

I 
15 Q You have 

I 
no particular expertise , Mr. Olinger, 

16 in the area of knowing What kind of water will coma out of the 

17 1 aewage disposal plant, do you? You just want - you don't know 

18 anything about What kind of water will ccme out of the sewage 

19 di#poaal plant do you? 

20 A No, I don't ha'YIS any idea, but I'm ••• 

21 Q But you're uawning - you're uauminq for the purpo•lt• 

· 22 of .your testimony that water that came out of the sewage plant 

23 woqld some how be detrimental to your farming? 
I 

24 A -.s air, pollute it, yes sir. 

25 Q And if that waa not the case, then your teatimoav 
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Olinger - cross 

might be different? ls that correct air? 

2 A For one pa.rt of it, yes. 

3 Q And the other pa.rt of it relatea to the fact that 

4 you would like to aoe . land .. in Greene C9unty kind of maintain 
'~! I,,\ 

5 the ••• 

6 A As agricultural, yes sir. 

7 Q That•s all. 

8 CWRT: All right, Mr. Olinger, thank you may •tand 

9 aaide. 

10 SIAUGHTBR: Mr. Re bi.Ch. 

11 

12 NEIL RBBlCB• having been duly sworn, teatified aa 

13 followa1 

14 

15 DIP...BC'l' BXAMI~TION 

16 BY1 Mr. slaughter 

17 Q Would you state your name and address air? 

18 A Neil Rabic\:;, I live on Locust Lane. 

19 

20 

21 

22 

23 

24 

25 

CODRTa M:>VU> you spell the last name plea••? 

Q Were you able to get to the planning commiaeion -

arJ.nv before the board of zonirJg appeals when thi• came up? 

A No, I didn •t. 

Q Why not do ycu recall? 
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App. 335. 

Rebich - Direct 

1 COURTa I didn •t hear you sir. 

2 A I have a class on Wednesday nights. 

3 COURT1 Speak a little louder please. 

4 Q Mr. Rebich, in brief ·as an adjoining property -

5 dO!IS your property abutt the proposed Greenetown Village Sub-

6 division? 

7 A Yes sir. 

8 Q And that is a lot in the Ioeust Lane Sub-division? 

9 A Right• 

10 Q Could you tell us what your poaition is with regard 

11 to, the proposed development that has been presented by Mr. 

· 12 Mat.thaw•? 

13 A Well, I basically 90 along with all the neighbor• 

14 in the • on the street. I don't particularly like - the way J 

15 understand it., the sewage processing plant would be up in our 

16 general vicinity. I don't - I just don •t relish the thoughts 

17 ~being that close to it. 

18 
Q Do you have other matters of concern with regard 

19 to the impact that this sub-division would have on the connua.t.ty 

20 
• on property? 

21. A Well, we moved out here a }'War and a half ago, 

22 and one of the reasona was to ·get away from the hustle and b\\atle 

23 of Charlottesville. And the way it looks, it •a going to go right 

24 back to What we left. Basically that's it ••••• I just don't 

~93 

25 
!Want. - I like it the way it is - it• s nic:=•-=an=d=----:au.:a=i=•~t=--•c.__ ____ ___. ___ 

1 
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Rebich - Dix·ect 
-------------------------------- --- . 

Q Are your children in the achoo!. system? 

2 A No sir. 

3 Q No further questions. 

4 COURT I Mr. Parker. 

5 

6 CROSS BJAMINATION 

7 BY• Mr. Parker 

8 Q Do you reside the.re, Mr. Rebich? 

. 9 A Locust Lana? 

10 Q Well, sanewheZ'e near - on t.he property that you 

11 wen diacusain9 .with MJ:'. Slaughter'i 

12 A Yes~ 

13 Q Haw b.lg a tract of land do you have? 

14 A It's about a half an acre. 

15 Q Are you living in a sub-division? 

16 A Yes sir. 

17 Q So actually you moved to the area, knowing that 

18 the auh-divieion was there, because you moved into it?· 

19 A No, I moved in a year and a half ago. 

20 Q Ye• air - I don't mean this sub-division but you 

21 snoved to the area knowing that the Lo.cuat Lam Sub-division waa 

22 •••• 
23 A Oh sure, yes. 

24 Q You kn.W that that waa a use that property in that 

2s area waa put to at that time? 
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Rebich - Cross 

1 A You mean the street itself? 

·2 Q Street and the people on it ••• 

3 A Sura., 

. 4 Q And the houses? 

5 A ~s. 

6 Q Jl!at li~• shown on that aerial photograph - I've 

7 shown several times today. When you moved into Locust LdDll 

' 
B the uae of this land wasn't too different than what is shown on 

9 he>!'e right now? 
I 
I 

10 A Well •• 

11 Q My statement is correct? 

12 A Right. 

13 Q Would you point out for me on here please sir, 

14 Wb*1:9 the sewer system, the sewage plant that is proposed here 

15 would go on this aerial photograph? 

. 16 

17 
i 

' 

DICKEYS Your Honor, we . object ••••• 

Q He testified Your Honor that he thought it was going 

18 t.o be ft4t&r him. 

19 COURTs If he has any idea as to where he understood 

20 it to he, he may point it out on that mapJ whether it'• accurate 

21 _.;not .la another question, now. His understanding of it. 

22 A This I aesume •••• ~.this is Locust sub-division -

23 
I . 

I can't tali where ••• 

24 Q Well, you can probably locate your C*n house on 

25 here pretty well? 
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Rebich - Cross 
------·++-------·------·-··---·-----·------- ·-------·-·-·--------

A No, I aan•t really. 

2 O Do you know how many houses down the road you 

3 are? That was about two weeks ago ••••••• 

4 A This lR my hoUse right there. 

5 Q All right, sir, where - Your house - we• 11 circle 

6 it ••• 

7 Sr.AU:arrERa Excuse me, Your Honor ••••••• 

8 Q I'J.l try to circle this with something if I aan 

91 flnd a •••••••••••• put a lllllrk right on the houae that YoU ara 

JO pointing out ••••• little rttd mark right on the house •••••••• 

11 th.la is it, that'• your house? 

12 A can I verify it? 

13 Q Yes sir - give or take a •••••• houae, that's yeur 

14 houae? 

15 A Right. 

16 Q Now where do you understand th• t the sewage plant 

17 is 9Ging to be? 

18 A I understand it's going to be in this general 

19 vicinity. 

Q Let me mark that again please. Would you take thia, 

21 I.' 11 let you do it this time, and mark ••• 

22 COURT1 Put an X there if yon will, Mr. Rebich ••• • 

23 where ycu understand the sewage plant to he •••• 

24 Q Use sort of small mark - YOur Honor, to sort of 

25 keep the •••• 
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App 339 

Rebich - cross 

COURTi All right, juat put a small x there. • . 

A I diclnlt say I knew exactly where it was going •• 

COURT: That'• all right - where you understood it 
i 
I 

tQ be, if you c•n do it. 
I 

Q All right, •ir. Ar• you aware of the fact that 

or has anyone told you that the plant might be used even in the 
i 

a*ea - the plant might be used as sort of a park ••• people 

' . might. • • recreation. • • 

I 
. ' 

I 
. I 

discuaaed 

I 
I 
I 
I 
I 
I 

A I • va heard 3 to 7 ··acrea for that. Nobody has 

it. . . 

Q All tight. ·That's ail.· 

COORT: All right, any further direct of Mr. aebic:h? 

SLAUGH'l'BR: No sir. 

COORTi You may stand aside, sir. 

SLAUGHTBlh Again Your Honor aa time ie paaaing eo 

cluickly, Mr. Paul HerriRCJ, Larr·y.· Tat'• and Charle• Shifflett', 

irho did testify are here and you can recall that they had some 
i 

~ointa to add to the minutes, but they thought the minutes were 

' 
essentially accurate, and I'm not going to recall them. 
i 

COURT: All right, -sir. 

297 

ILAUGHTBR: I don't want to take up time unneceaaaril]. 

PARICBlh If the court please, I understand that 

I . ·Mr· Slaughter has taken the position that they are not going 
I 

It~ be called • • • .and whether they are called or not 
-

lin the first instance is up to him and I hope we won't have 
• 
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Rebich - Cross 

1 anything - any evidence of what Mr. Slaughter is saying, but 

2 rather just what those gentlemen are gc.>ing to say if he call• 

3 them. 

4 SLAUGHTERS ·I haven't said ••• 

5 COURTa I don't think he proposes to have anythi~ 

6 other than what the record nc:M reflects. 

7 SLAUGH'rBRa That'• correct, sir. 

8 COURT! All right, sir. 

9 SIAUGH'l'ERa All right, sir. I will call Mr. Beam. 

10 COURT1 Mr. Beam. 

11 

12 DONAT.l> BEAM, having been duly sworn, te•tified as 

13 foll••• 

14 

15 DIRECT EXAMIN\'l'ION 

16 BYa Mr. slaughter 

17 Q Your na. is Donald Beam? 

18 A 'ftts, it is. 

19 Q And What is yow: address, Mr. Beam? 

20 A Loc\ISt Lane Sub-division. 

Q That•a in ••• 21 

22 A 'l'hat•a in the Ruckersville District. 

Q Right, and that the - that sub-diviaion abutta 

24 tile proposed Greenetawn Village Sub-division? 

25 A Yea it does. 
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Beam - Direct 

Q Natt Mr. Beam, you testified I believe at the 

2 planning - at the board of zoning appeal• hearing on O eober 

3 25, ia that correct? 

4 A That is cor~ct. 

s Q And you hava reviewed the minute a and they are 

6 .. sentially accurate? 

7 A Yes. 

8 Q Have you gone around to a number of your property 

9 owner• with a petition to be signed for the court, and obtained 

.10 aJqnatures on that petr.ition? 

12 Q Is this the petition? 

13 A Yes it is sir. 

14 PARlCBRa YoUX' Honor, I must object. This is not 

15 a l.agialative proceeding ••••• and Mr. seam may state his awn 

1299 

· 16 nuona, but the other people are going to have to be here aubjec t 

· 17 to cross examination if they are goiDJ to ••• 

18 COURT• To that extent gentlemen, I ~ink theCourt 

19 abould lay down sane rulings and guidelines, generally, not 

20 

. 21 

22 

. 23 

24 

25 

only for this case but generally. It seems to me that once the 

oaH reaches the Court, that the public hearing aspect of it 

ha# to drop out. So that whatever opposition there may be has 

to be baaed on facts as tastif ied to and not feelings that might 
I 

be. expressed at a public hearing. The court does not consider 

~t appropriate to hear frcn anybody other than on a factual ba•i• • 
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Beam - Direct 
------+-!---------------------------·---

and of course this sort ot testimony ia not properly part of 

2 the record in this ("..l\Se, and while i.t might have been presented 

3 and received in the board of zoning a~peale, 1 doubt that there 

4 were any gu.ideline~ ll'.id down there. But cei-tainly it has the 

s nature of a public hearing which this hearing is not. 

6 PARI<ER~ I have no objectioo to Mr. Beam testifying 

7 as to something UPoft wh!.ch he is Ct'rnpetent ••• 

8 COtmT1 Yes Bir. 

9 PARl<ERs But I object to this being presented •••• 

JO COURT: Having already considered this in , a much more 

u p\lblio case in orange - one of considerably more not.or iety than 

. 12 this - I might point t.o counsel that it. was proposed that 250 

13 witneesu be called to express their feelings on the proposed 

14 .4eveloP19nt. Now the Co\1rt ruled in that case and I still bold 

15 that people who might expres$ opposition or express themselWta of 

16 it are not properly in a court of record, as to giving that 

17 uatimon.y. For that reason the Court does not tee 1 it is appro-

18 p:iate ~o hear fran anybody as to how he feels. Now p\:lttin; 

19 matters into the record is a different thing-. In this caae I 

20 don •t aee where this adds to the record. If 500 people are for 

21 it and 500 people are against it, or however it might shape up -

22 in public opinion. I don't think that has any effect on the hear nr 

23 t this •tage. 

24 

25 

PARl<ER 1 The thing I was going to mention sir is that 

object - not primarily a long the line a that the court has 
LANE'S COURT REPORTERS 

COURT SQUARE. 

CHARLOTTESVILLE, VA. 



App. 343 . 

aeam - Direct 

1 auggeated but,although it doesn't matter tt seems to me, 

2 what the body - you can rule as you wish •••••• our primary 

3 objection is going to Mr. Slaughter' a exception that 

·• 4 (inaudible - radio.) •••••••••••• ~our primary objecticn is 

s that •••• 

6 COURT: Well, my ruling would be that even if they 

7 !were here in person· I wouldn't allow the_. testimony, for the 

8 simple reason that it has no purpose here other than to expreaa 

9 the person~ position. Now adjoining landowners possibly 

10 could be asked to be allowed to intervene, but even there I 

11 think it'a a question of whether or not their interest would be 

12 •uch that they are not being already represented. Now, Mr. 

13 Slaughter, the court will deny the admissibility or refuse to 

14 admit the petition that you proposed. You may have it marked 

15 . ~or id••t;,i;~ication and may have it vouched in the record# but it'• 

16 ruled inadmissible. 

17 Q We preserve our exceptions if the court please, 

18 on the ground that this is such an \411uaual procedure here -

19 certiorari proceeding permitting evidence, and that the evidence 

20 ha• become so broad we take the position that auch a petition 

21 might be admissible. 

22 COURT: I think for· purposes. of dealing with the•• 

23 caaes the Court will have to eliminate that aepect fr an the 

24 api;>eal, because you can see haw long it takes and haw many 

25 people would be brought in - you'd have a contest as between who 
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:aeam - Direct 302 

-------1-1------------ ----------·-------·-------------~--! 

1 
could round up the most people to either support or oppose it 

2 probably. While that may ba very appropriate at a public 

3 hearing, I don't think it'• appropriate in a trial. I say 

4 for the general guidance of people: who deal with these caaes. 

5 And it may be t.hat some of these problems will be clarified 

6 when· cases are dee ided on those points • There aren • t too many 

7 cases in Virginia on zoning, compared to other jurisdiction•. 

s And we are probably making a little law as we go along, but I 

9 teel that that's one area that the court will have to ma'ke its 

10 awn law until the Su?X"eme court reverses it - out of necessity, · 

11 a matter of sav~g time and I can't permit it.. All right you 

12 may proceed sir. 

13 

14 The petition was marked for identification and receive~ 

15 as Defendant's Exhibit Number 4. 

16 

* * * 17 

18 

19 

20 

21 

22 . 

23 

24 

25 
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January 10, 1975 

We, the undersi~nea homeowners of the Locust Lane Subdivision, 

which is adjacent to the proposed Bennett Ma thews su~:.; l vision, 

,are strictly opposed to the Bennett Mathews subdivision bein~ 

approved as it is now proposed. 

We feel that the approval of this subdivision will depreciate 

our property values and is not beneficial in the long term interests 

of Gree'ne County. 

I 
This subdivision does not fit into the overall ~rowth pattern 

being planned for Greene·County nor does it meet the standards of 

the Interim Zoning Ordinance, which was passed on March 1, 1974. 

For these reasons, we are strictly.opposed to the approval 

of the Bennett Mathews subdivision. 

I 

19. ~~~~~:=....;~~1.-... ~=----

20 ._.J..~~r::_~~~..t:.,£~:__~~~ 

\ 



21. 

22. 

23. 

27. 

2H. 

29. 

30. 

31. 

32 • 

. 33. 

34~ 

35. 

36. 

37. 

38. 

39. 

40. 

January 10, 1975 
Pap-e 2 

, .. 

App. 346 

41. 

42. 

43. 

44. 

45. 

46. ..... .. -·-------------
47. 

48. 

·49. ----

. 52·-·~~----~-~---~-

55·-----~~~~~---~--~~-

5'6. 
~---------~-~~-~~~ 

57·~--~---------------~-----~---·------~ 

58. --------

60. 
~~--~-------------------~~-
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* * * 

M. YEARWOOD, havin<.J been duly sworn, testified 

18 DIRECT EXAMINATION 

19 BY1 Mr. Slaughter 

20 Q Would you state your name and address please sir? 

21 A Yes sir, my name is Rlchard Yearwood, I live at 

22 1204 Gladewood, Blacksburg, Virginia. 

23 I Q What is your profession, Mr. Yearwood? 

24 I 
A I am a professor of Urban and Regional Planning 

25 at Virginia Polytechnic Institute, State University. I have bee I\ 
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Yeati~ood - D i:r.ect 
... . 
.;;. .t 

--------++---------------------------·--------------------
there in my eighth year nat-1. 

2 Q Could you te 11 us ~·ou.r educational 1"-ickground 

3 please sir? 

4 .T\ YE~R slr, I have a b&ahelors degree in political 

5 science, Engl.iah and '1\mer.i.car;. civil.tzation from the univer.sity of 

6 Tennessee, 1958. Mast.crs dagrue, 1.959, from the tTniv12rsity of 

7 Florida. Doctorate in public J.a•.11 and public administration 

8 in 1965, I be.lleve.. I hclieve that's the correct <Jato - if you• 

9 bear with me just a moment, r. '11 check. 

10 Q That's F.ill rtg~t ... 

11 

12 Q Now could y~')1'. tell u.s what ~,our cEtreer has been 

13 since you have recciven.your education? 

A Yes fllr, if I may I have some professional experien e 

15 before I completed the doctorate. . I left the Unive:r.s;,ty of 

16 Flm'ida after having done all the work except the preparation of 

17 the dissertation - the canr>l.et.ion of the diasert:rttion ci.nd the 

18 dissertation was on sub-divisi.on law and policy. The disserta-

19 tion, which in basically the Aame form was published in 1971 

20 by Praeger. 'That has received fairly wide distribution. And 

21 from the Un.iversity of Florida I taught one year at Milliken 

22 University, a small school j_J'! Illinois. Fram that position I 

~- went to the University of Tennessee and was on the staff for 

24 about a year and a half, teaching political scisn.ce, conatitutio a 

25 law, administrative law. Pollowing rl'lY tenu.~f! there I went to th 
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1 Tennessee Planning commission, where I served •• .. nior planner 

2 in the Knoxville office for several months. Pr• that position 

3 I· went to Asheville, Borth Carolina, for aix m•th• - I was 

4 re .. arc- director for the Western North Carolina Regional 

s Planning Commission. An agency which provided primarily local 
I 

6 p~anning aaeiatAnce Hrvicea to the 17 western moat counties 

7 in North Carolina. Basically small, fairly, epareely populated 

s countiea and small municipalities. After six months I was 

9 named executive director - a capacity in which 1 served for 

10 I a»out three years, and after that particular tour came to 

11 V:l-rginia Tech as profesaor of planning• 

12 Q Now have.you done any consulting werJc or servic:re 

13 work in addition to your teaching? 

14 A Yes sir, I haw. It has been a great pleasure to 

15 me to provide consultation and assistance in the preparation of 

16 various kinda of planning studies and docwnente and reports to 

17 •:number of countiea in Vir'9inia. a number of municipalities. 

18 I, .. haw also eerved •• a ct.msultant to several larger consulting 

19 fir'ma in my special area of interest. I •ve been a conaultaat 

20 to the Truat Territory of the Pacific in conjunction with land 

21 uee planning and land wre regulation in the trut territory ef 

22 Microne•ia, doing couulting in some other localitiea in other 

23 •t•te•• I have been fair'ly active aa a con•ultant during my 

24 tenqre at Tech. 

315 

25 Q Have you published any book•! __________ ~--'-~---' 
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A Yea, the Land Sub-divi•ion Ragulationa, which wa• 

2 publi•hed in 1971. ln adc.'litian to that then are numerous 

3 article• that I have publiahed in a variety of profea•icnal 

4 journale, including aame law nv1-rs. 

5 Q I have the book •••••••••••••••• here with hi• 

6 curriculum vitae - since they are only four pages if the 

7 court pleaee, a eet of five that Mr. Payne bad •••• we are really 

s not even asking for equal opportunity here, but • • •• 

9 COURT1 Any objection to hi• qualificat.ic>ne, Mr. 

10 Parker? 

11 PAR~1 There haven't been any- no air. And l would 

12 •uggeett that rather than proceeding with that that Mr. &lau9ht.er 

13 90 ahead and put that in the record •• we did Ml-. Payne• a. 

14 COURTa It Will be admitted into the record •• 

15 evidence of Mr. Yearwood• a qualificationa. 

16 PARKBRa Your Honor, I take it that Mr. Payne'• 

17 qualification• are in the record as well? 

18 COURT1 I'm sure they are - they are certainly not 

19 in iaa11e. lf I recall correctly, Mr. Yearweed, testified in the 

20 OZ'llll99 county caae, did you not Mr. Yearwoed? 

21 A Ye• air, J>cllWMa ve. the Board. I re•llblr it quite 

22 well. 

23 PARJ<Blh I didn't ••••••• c•ing off the nawne - I 

24 juat d.ldn 't want to ••• 

25 COURT1 Tbe Court certainly recogni•• Mr. Yearwood'• 
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i 
I qualifications, and for the record the summary or brochure 

2 will be admitted into the record. Go ahead, Mr. slaughter. 

The curriculum vitae of Mr. •U"Wood was marked 

s and received into evidence as Defendant'• Exhibit Number s. 
I 
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1 

* * * 
2 

3 

4 

5 

6 

7 Q Mr. YeU'Wood, have you reviewed varioua itema in 

s this caH, including. the c•prehensive plan of Greene county? 

9 A Y•• air, I have. 

10 Q Have you been to Gr .. na county, and looked at Che 

11 area and atudie~ the comprehensive plan? 

12 A Yea I have. 

13 Q Haw you conferred with Mr. Evans and others at 

14 the Thmaaa Jefferaon Regional Planning COlllni•aion concerning th• 

15 •tudy that had been done in Greene County leading to the 

16 interim zoning ordinance? 

17 A Yea air, I have - in fact Mr. Abbott called • •••• 

18 I expect a y.ar ago now, and we converaed at aa length concernJ ng 

19 the direction Which t.Jwy intended to take in the preparation of 

20 the plan. ·We d1-cuaHd same aspects of the interim ordinance 

21 •• I hav. been in contact with him over a per lod of time. 

22 Q How, could you as an expert in planning give the 

23 court your concluaiona aa to the plan••• you have obHrved it? 

24 A Ye• air, I would be moat happy to do that. 

25 
PARKBRa Your Honor, the plan i• not in ieaue aa auch. 
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I t~inJc ha baa to get to the point of thi• particular land and 

2 the area surrounding that land - the plan in particular aa far 
I 

3 aa X can ••• •••• thia i• deifying that plan, that''• what we 
i 

4 , can~t do. 

COUR'1'1 I think the question of cour•• baa to do 

6 with whether or not the board of zoning appeala properly gaw 

7 stancU.ng to the plan at the stage it wa• then in. And I take 
' I 

8 it that there's no iaaue with regard to the validity of the plan 
I 

9 I or the constitutionality or the correctness of it. Near it may 

10

1 

I or J...Y not be, but it ... ms to me that in view of the fact that 

11 tbe I - at least one •mber of the l>oard of zoning appeala was 

12 I con~cioualy pureuin9 th. c0111prehenaiw plan ae it dewloped, and 
I i 

13 also acted on this c•H - it may well be that th• question of 

14 whether it acted pursuant to that plan will be ia issue. I don't 

15 Jcnow that its been raised, but it certainly could be queetionad : 
' 

}(j tha:t at acme etage. Mr. Parker do you take issue with the fact 
I 

17 that the ••• 
I 

18 I PAIU<BR1 I take ia•ue with the breadth of the que•tion, 

19 Your Honor. I think it re late• to the plan as . a whole and w 

20 are! not here to debate ti. plan as a whola. 

21 COUR'1'1 Would you concede that if the board properly 

22 coneidered the plan, that they acted pursuant to the plan? 

23 'l'h•t is that they had a right to con•ider it or have _they 

24 deviated from what the plan would call for? 

25 PAIUCBR 1 I don• t concede -~~~- they had the right to 
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1 cons icier the plan, but this .. Court has ruled previously, that 

(-. 2 the plan or tJ:ie facts of the plan may come ·.in • • . .but I 

3 think they have to be re.levant to what•• happening down 

4 in Ruckereville, not what'• happening all over the county. 

5 COURT: The objection ia overruled. Mr. Yearwood 

6 may ·go ••• 1 think it•a a matter of touching briefly on 

7 the plan and then applying it :to this particular problem, if 

8 you ars going in that direction, Mr •. Slaughter • 

. 9 Q .. I· think. that 'a abaolutely true, air, and the whole 

10 thrust and perhaps I was simply. •low to start at the beginning -

11 but the whole tl_lrust relates to the exhibit - ae~ial photograph, 

12 that Mr. Payne put ·in ••• right here .•.• I'm just looking for 

13 the number. • • Bxhibit 1, that was put in b1 the petitioner . 

14 
. ~'I • 

And I did not aek Mr •. Yearwood and will now, have you examined 
. . ~,~ 

this aerial,. photograph that waa· introduced a• petitioner• a 15 

16 &xhibit •o. 1, ·Mr. Yearwood? 

17 A Yea sir, I have. 

18 Q Mr. Yearwood, going back to my·question - you now 

19 know from.your diacuaaion - of course you knew previously where 

20 we.were going, but could you discuss the plan without of course 

21 going into.too much detail? Giving the giet of it in order that 

22 we can see thi• in the context of it? 

23 A Yes •ir. My judgment would be that it would be 

24 neeeaaary to look at the· plan to some degree in order to be able 

37' 

25 to reach a determination about the validity of certain comment• •nd 
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1 

opinion• that haw been rendered about the nature of the 

2 

area. 
Ruc:keravilleJ So I'll juat touch briefly on aspects of the 

'.l plan. I have looked at - with particular int.ere•t - the popula-1 
I 

1 I t~on and 
! 

economic figurea. We've seen that thi• is a county - I 
I 
I 
I 

s it'• OU of the smallest in the state, in term• of its juriadic-1 
i 

6 tion, ita area. It'a small in term• of its population. It's 
i 
' t 

7 1-- which does not ·have high income levels. It ia one which doea 

B i nOt have high employment in terms of profeaaional management 
I 

9 j~ba. In fact the f igurea for the county in tho•• areas are 

10 about half what they are in the stat•. There are a high lewl 

' 
1 I of people - a high percentage of persona employ.d in the county 

12 ~ jobs that don't pay ae well ••••• at the craftsman operatiYe 

13 ~vel, that kind of thing. How thi• 1• important. We've •l•o 

I 
a .. n fr• looking at the plan that there i• a wide belt of land 

15 
I 

that ia extremely good, highly desirable agricultural land. 

! 

16 reaching baaically fram the Route 29 to an area here in Stanard•• 

17 v~lle, running north - aouth, throughout the county. l al.ao ••e 

18 from th• plan-there ha• been a conaiderable lewl ot aub-divi•ion 

19 
1 
a~tivity, especially in thia area and I bel.t..w the figures in 

20 the plan indicate that since 1970 or .thereabout•., there have bee 

21 _,,.r 5;000 acrea aub-id.tvided in thi• county. OYer 3,000 lot•, an 

22 1: beliew le•• than 400 of tmen lota have either permanent 

23 chrellinga or mobile bane• on them. Now it is important tha~ in 

24 order to be able to reach a reasonable deciaion about a plan 

25 u the planning proceaa, _it is nece~aary __ ~~-l~ok at certain fixed 
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1 featnarea. It• a neceaaary to look at the terr•in to aee what 

2 the •lope ia. 

3 COUR'l'a State your objection, Mr. Parker ••• 

4 PAIU(BRa If the court pleaM, the problem ia that t.he 

5 9entleman ia not juat touciling on thia ana, but h•'• proceeding 

6 on in 9emral about planning. ·I think this ia comiilg in the 

7 bac'k deor. It•• not in accordance with t be covt. 1 11 ruling. 

8 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

couaTa Well, now, the qu.ation h•• to •••.. ·•• I gathe 

Mr. Yearwood is going up m the point of what tbe effect of 

tbia propoaed eub-diviaion would .i. on the general plan and 

the atatua of ~ couny aa he now finds it. 

PARl<Blh · If I may aay ao, air, in the ordinance i• the 

effect of thi•- .~aab-diW.i•lan cm the surrounding uae and in connec 
·. .:. •. , ·.~ i . • ,,, . . 

tion with the aw:rou~ing uae •••• aa I underatand ••••• it ••••• 

I may baw to look at the ordinance again. It 1• not the effect 

- th• plan. 

COURT1 Well, what. i• the plan if _it i•n 't the county 

•• a Whole, Mr. ParJatr, and the area that'• involved? Bwryt:bi 

baa to be taken· in .- context of the plan that t.hen exiata, doe 

it not? The COU't baa ·aJ.nady ruled on that - now for the 

of ~i• wit••• and aOlll9 of the others, the plan doe• have 

blu J.ng on thi• caae. And whether or not that•• goin9 to be the 

32 

23
· f lnal ruling, remain• to be aeen, but assuming that that doe• ba e 

24 btarJ.ng - of caur•• ... ·~~tion •••••• 

25 
PAiU<BRa But:. the effect of th!e s~ 
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i plan on the other hand ia not within the atandarda as I under• 

2 stand them, that are before the court. 

3 COURTa No, the Court ia going to allow the comment 

4 on· the effect of the county in its growth and .. wlopment and 

' s the geMral impact that it might have with regard to government 

6 services or anything else t.hat would be included in the cC1npre-

7 he naive land use plan - it Hems to me. otherwise the board of 

8 I z°"ing appeals is acting completely without any foundation. lt• 

9 I go~ to have samathing to go on. 

' 
10 

11 

PARI<BRa we respectfully submit that in a certiorari 

case, not trying a zoning c:aae, that that ia too broad a standard. 
of thoH 

12 The atandarcl/that are found in .2-2 ••••• s.2-2 ••• and 1 •••• 

I 
I 13 COURT• Are you aaying that •••• 

14 PARJ(BRa .3 - 1 •••• and that relate• to the canmunity 

15 alt,d which this ia being •••••• not the county ae a whole •••••• 

' 
16 Ii~ relates to same services that would come about, such as a 

17 ·eci:hool •••• 

18 COURT 1 Yea air• • • • 

19 PAR.J<BR.a aut not. as the county aa a Whole, not. •••• 

20 eYery effect on the county, that'• too broad a standard to apply 

21 in ~i• case,,; 

22 COtJR'1'1 well, I'm not going to lillli~ *" Yearwood. 

23 I realise that there 11tay be acme areas that be •s unnece•sarily 

24 testifying on, but I t:hink the impact. ha• t.o bf analyzed in •ny 

25 area• fr• a county-wide ba•i• rather than the lluckarsville area. 
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1 That's the point that you object to? 

2 PARKBRa Ye• air, that'• the point. that I .object to, 

. ,·, 
·:'· .. "· . ~: .. 

4 COURTa Yea air, j'ow: exception~ are noted and the 

5 court ia well aware of the .fact that Mr. Colmer baa testified 

6 that. aahoola ara not related to one particular uea.· School• 

7 being a principal iaaue that •a been indicated ia thia whole 

s problem... · 
not 

9 PARDRa ·I have/taken an objection to that. 

10 COURT I . Ye~ •ir. 
11 P~ a ht juat to general approach •••• many other 

12 thing•. I think achoole an. a~ exception to What I· have to 

13 aay. •. 

14 COUR'.l'a All .. right objection ia overruled .and you may 

15 proceed Mr. 'hm:woed. 

16 A I w~ld aay, Your Honor, that it would be impoaaibl• 

· 17 to render a r•••onable decision about the definition of a parti• · 

18 cuJ.ar area auch •• Ruclt•raville without putting ~t in ~he cent.ext 

19 of the ·entire county. I aimply don •t believe that that can be 

20 done. 

21 COURT• That•• the ba•i• upon Which the Court h•• 

22 allowed you to contimaa. 

23. A. Yea air. I'll summarize my comments about the 

24 -~~~~f.efly. GiV.n the nat\lre of the county ia terms of ita 
••.,. • z.. . ..• -·.· 

25 1t0pagraphy, ita drainage pattern, it• alopea, it• development to 
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1 th.ia point, it• transportation network - the decision aa I under• 

2 atand it has been made by those elected and appointed by the 

3 people to make those deci•ions, that there would be a cluater 

4 I plan of development. Haw, there are nwneroua - perhapa not 

s n\imeroua, there are eeveral alternative form• of developmenl. 

6 ·We can have strip development, we aan have cluster developm•nt or 

7 nodes or various nuclei - given a particular aituation we can 

s Mve some kind of finger type of development - there are a 
there ia 

9 nwaber of these. I think really/the correct cme for all aitua• 

10 tions. It would .... clear to me that •ome fo.rma of development, 

i 1 •Glne patterns are better in some aituationa than others. Tbe 

12 determination has been made here to go with the cluater develop-

13 •nt baaed to a lar9e degree on transportation network and • 

14 the availability or prepoaed availability of public service• and 

1s facilities. And if I may wit.h juat that brief pre fa<=*, I would 

16 like to then address thi• particular area. 

17 Q All right, air. Having been familiar ae you •ve 

18 jut related with the Gr"ne County comprehenaive plan - I might 

19 at.a'8 to the court t.h•t thia is t.he official plat of the plaa 

20 aa it• been adopted, which we may want to refer to - I aupptt88 

21 it ••• 
22 COtJRTa Ia that in the record? 

23 DICDYa Ye•, Your Honor, thi• ia in •••• a duplicate 

24 of thia is already in th• record. 

25 COURT1 All ri~~t, it_'_• part of the papers then - it 
1--~~~~-'-'-_,_~~--~ 
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doe• not have to be readmitted, unless there'• something abou1: 

this one that'• ••• 

DICJ<BYa 'l'l\ia .le just the original of which the cow:t 

has a copy and •••• 

COUR'.t' 1 All r i9ht. 

Q All rigbt, Hr. Yearwood, x •how you pl•intiff'a 

4axhibit 1 •••• e .petitioner • • exhibit 1, but x ~ink maybe that •• 

the way we can do i\ heat •••• now, wnld you tell ua - perhaps 

9 4eaignate for the com:t, •• the court ha• already aeen, when 

10 the aub-diviaion ia and •••.the propoaed am.-diYiaion is, and 

11 how it tAa• int~ other landmarks that - juat · cc ient us? 

12 A Thia ia tl1* pr°""ed Greenetwn Development here, 

13 the larger tract, outlilled in the dashed yell• line. Of courH 

14 adjac:e1at to that ia Hr. Sterling Gil>aon•a developnent, the 

15 Locuat Lane • I m.lvht •l•o if it•• app.ropr J.ate point out <*~in 

16 other landmark•.·. We have here the· school and t=he church ••• we 

17 haw Mr. Bart'• de'V9lopment here, and the ~'1l center and oUter 

18 landmark• 1 •m sure an familiar to all in the o8urt. 

19 Q How if 'X underatand correctly, Mr. Yearwood, tbia 

20 ana i• c19aig'nated •• a -11 cluster on the plan? 

21 

22 a l*•:J•cted populati• of about 500 people. It currently baa 

23 about - approximately 200 paopl.e in the area. 

24 COURTa Wlaa' area are you a:eferrin9 '° now? 

25 A !lb.la 1a not the entire area - t:ba\'• the area Which 
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initially was designated - well, designated period in the maater 

2 pl8;n for the county. This is not the entire area which has 

3 i.e~n defined by Mr. Payne as constituting the Ruckeraville 

4 Cluster. 

PARI<Blh Your Bonar, I don't believe that'• in evidence. 

6 I don't ~ink Mr. Payne ever stated anything about the Rucker•-
J 

7 v i~l.e c lwster • 

8 A Bxcuse • 1 excuse me, he said on page 25 of the 

9 tranacripta that - on page 24 he deaaribced and I would like •• 
' 

JO 
I 

point these marks out to you ••••• beginning at th• Truck Stop 

11 hare, c•ing to this point , down to the jUDkyard here •••• 

12 PAJUCBR 1 Your Honor ••• 

13 COURT1 Don• t interrupt him - now, he • s saying what 
I 

14 th9 teetimony ••••••• Mr. Parker, do you wish to dispute hi• 
;i· 

15 wording of it? Just a mo.nt, Mr. Yearwood •••••••• do you haw 

16 a dopy of the tranacr ipt of hia testimony? Mr. Parker may 
' 
< 

17 examine it if he wiahea to note an objection. 
I 

18 •ARJCD.1 He atated what I recollected he stated that 
' I 

19 it was an area of inflmnce, but he never called it - said it 

20 wa• ti. Rucker av ille cluater. 

21 A Excuse me on page 25, he said and I quote ••• thi• 
.. 1 

22 ia a cOlllftunity in Greene County - thi• preawaably referring to 

23 hia preceding description of this area •••• 

24 
I 

PAJU<BR1 Be ••id it was one of the c0111Runitiaa •••• _ 

25 A Yea ••• 
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1 PAJUQIRs a. uaed the word a lust.er Your Honor - it haa 

2 a technical meaning there ••• 

3 COURTa X don't know that it d••· 

4 that'a a technical term. Mi-. Yearwood, what'• the connotation o 

5 th• wsd, cluater, in urban .planning? 

6 A Clueter would mean the clustering or fairly hi9b 

7 deuity of develop.nant within a fairly, narr•ly defined area. 

8 PARKBRa Your Honor• the word cluater is otherwiae 

9 defimd in the plan. That'• my position. Mr. Payne's lanvuage 

10 c•tained in the title to the plats, i• •••• majQr, industrial er 

11 camneraial use~·•• at Ruckersvilla ••• it'• a use area that 

12 Mr. Payne is referring to. 
·.-'; .. 

13 A Bxcuae u, · couuellor, hia ue area• defined taen 

14 in the 41a8hed !»lack lJ.nea, Which •••• J .which runa along ••• 

15 CO'CJR'1'1 How, Hr. Yearwood, jut reepond to the queati 

16 Mr. ...Z.ur •a objection· i8 owrruled and hia excepticna are 

17 neted. Go ahead, *• Slaughter. How we don't want to get aid•-

18 tracked with another J.asue •••• 

19 Q I think in order to clarify, if the court pl•••• l 
that 

20 will 90 back to/ plan just briefly - the caaprehenaive plaa. 

21 And a8k Hr. 19arwoo4 to point out the cluaur• aa they are ia• 

22 viaioned, inviaaged by the plan? 

23 A The two primar~ cluaura - th1e ... on the aouth-

24 eutern area here, ~corner store cluater, aa it'• called. Ala 

25 the •••nd primary cluter is in the Stanardsville area. Here we 
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have a secondary cluater at Dyke, a secondary cluster at Lydia, 

I 
2 a secondary cluster here at Quinque, and then finally a clutar • 

:~ secondary cluster which would seem to cover basically the area· 

.1 J that's already developed - around the intersection at 29 and 

s 133.; 
6 I ! Q Mr. Yearwood, as invisaged in the minor cluster 

7 on the master plan, Where would that - the development in that 
I 

s I cl~ter be? 
. I 

91 A The development in the cluster would ba primarily 

JO east of Route 29. It would come across it, basically to take 

1l in 'some of the development that already exist.a along the - acroaa 

12 Rcn•te 29 on the waurn aide of that. 

13 Q All right, as you view plaintiff •a exhibit l, 

14 and the proposed Greenetawn Village Sub-diviaicm would that ia 

15 you opinion be in a logical development of a cluster, as the 
I . 

16 l maater p an of Greene CoWlty has been prepared and now adoptied? 

17 PARJ<BRa Your Honor, it's this miauM of the word. 

18 clU.btr. I'm going to object to the queation ••• it obviously 

19 isn't in the cluster aa the plan says it ill. And on the other 

20 band. • • • • a logical uae area of - around ••• land UH area around 

21 , Ru~keraville,- I think he can aak that question. 

22 COURT a I'm not going to get tangled up over ~ ue 

23 of the word, cluster. It may have a different •aning in pro-

24 feaaional planning than what it ha• in law, and it may be that 

25 there ia no established •an~_~_it_ may~-~ a word in law. ia · 
1----~-'-'--~·--
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l it? 

2 PAJU<IR1 In the plan ••••• a cluater i• defined 

3 by. line. 

4 COURT• Where ia definec!I in the plan itself? Ia 

6 PAIU<BJl 1 \'9a • Lt.• a in the •••• 

7 COOR.Ta ~t •a Me what that J.a. · If it haa been 

s de fined then we ahou.ld uae it. can you direct .me to the point 

9 Where ita been defined? 

10 PAU&Rt l cannn air .. • .there's a map in there •• •• 

11 COURTJ But the q\llstion is ia ~at. werd defined? 

12 fAJU<BRa Yea air, the word cluater appears all in the 

13 plan. 

14 COlaTa Bat ia it by definition in the ordinance or 

15 anywhere elae - a w•d ~t has special application? 

16 PAIU<IR1. Ko air. the word doee not. Wll•t h•• a apec:J.a 

32 

17 application ia the faot t:bat there ia a line drawn around R11C1cer • 

18 Yi11-. Which la called Ruckltraville Cluater. x•a trying to dis• 

19 tinguiah between the RuoJcereville Clut.r a.a it: appear• in 

20 .- pl.an and an appropriate land uu area for the Ruckeravi.11.e 

21 

22 

. 23 

24 

25 

connunity. There ill • ~U.at.J.nction, and X cton•t want Mr. Slaugh r•a 

queetioa to muddy the water aa to the diatinct.i•• 

Q Wall. my queation re.fer• to the cluat:er within tu 

•• deflmd on - shown on t.bat plan. 

WUU<Baa Your Honor ..... 
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l. COORTa What•s t.be problem with the use of the word 

2 clu; ter, Mr. ParMr? 

3 PARl<BR 1 It seems that this sub-division is outside 

'1- the clueter as shown an the plan • • •• 

s Q Maybe with that concession it would speed thing-a 

6 

7 

8 

9 

JO 

al9r1'CJ1 Your Honor, by letting me simply ask, why ia it proper 

thJt it's outside the cluster and therefore is not a sub-division 

, COURT: Well, I'm frank to say that I'm unaware of 

an reason why the words cluster and neighborhood should have 
I I . 

11 

1 

an~ special legal .. aning. - they may have apec ial meaning 

12 1 to jthe planners that should be testified to and placed in tbia 

13 re~ord. Let me ask Mr. 1'tarw~, if there is any special signi

fiJa1iae to the use of the word cluster or is it a general term, 

15 Mrj 1'tarwood? 

14 

I 
16 ! A I believe, sir, that it's a general term. I think 

17 when you say cluster to planners, we tend to - it evokes cer-ain 
I 

18 t.h.t.nga in our mind. We tend to think of fairly dense develoiiment 

19 in la fairly limited area 1 along with the preservation or reaerva-

20 ti~na of certain open apace. 

21 COURTa Bas it become a word of art thwr far? In \be 

22 urban field? 

23 A A word of art? 

24 COVRT1 Yee, h.aa it beccme a word of art? That i' baa 

25 a tandard meaning? 
11------~~--;,-' - ------------------~-
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1 A I believe that. it does, yea air. 

2 COURT• WMld you say that then'• a difference 

3 between what you un4-rst.and the word to be and the way it• a 

4 applied in the ordinanc:e, U you are that. familiar with it? 

s That. ia the comprehensive plan? 

6 A Ho sir, I don't believe there's any diffennce· 

7 Jn my understanding of it and the way it ia used in the plan. 

8 COUR'J.'a I .don't want t.o prejud99 an essential issue 

9 in this case. l can•t quite follow What Mr. Parka:r's objection 

10 is and I'm trying to move this along. I don •t. want to prejudiae 

11 his objection t~ your calling this part of or not part of the 

12 Ruckeraville cluster. But to the extent that you may answer 

13 tihe qu9st.J.on wit.hon pnjudicing that point. 1• 11 permit it. 

14 Go ahead, Mr. Slaughter. 

15 Q I think X can perhaps speed it along and clarify 

16 at i;he aaane time. A.a I W\deratand in the ma.ate_. plan, Mr. 

17 Yearwood, there are t.wo major cluatera? 

18 A Yea. 

19 Q one at stanardaville and one dCllWn in the aoutheut 

20 corner of the county, known as cm:ner store? 

21 COURT a Ia tllat. part of tha Ruokeraville area? 

22 

23 A The southeast area ••• 

24 COUR'l' 1 Tbe eerner at.ore area 1 

25 A ·Bo air• tha~ is separate from the Ruckeraville alus~~r 
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Q Now what is the reason that the two major cluatea:t• I 

2 in the county are located there? Stanardsville and corner 

4 A Because there exists in those area• a considarabl• 

5 

6 

'7 
I 

of development at this time. And it would not be possible 

of the scale of developnent, to ignore them. They 

a there, they will not. go away. 

J Q Now you testified that Ruckersville ia one of fow: 

9 m or cl\18ters in the county, and that most of the development 

8 

10 is directed to the eaat side of u.s. 29? 

11 A Yes sir. 

12 Q could you tell us why? 

13 A May I refer to this? 

14 Q Certainly. 

16 

17 

18 i 

19 

20 

21 

22 

23 

A I would say that there are a number of consider•-

s here in my view which would make it unreasonable to 

c ider that the proposed dewlopment or Locust Lane should be 

in~luded in either what might be termed the Ruokersville Clua~r 
orl the infl,..nce land 1111a service area, or WhateYer term we are 

go,ing to use to describe some area or. other here. I would 

Jint these reasons out as follows •••• first off, if one look• 

aJ tht. intersect.ion superficially, you bave here a crossroads 

oJ two major arteries. One. would say off- hand that ia a normal 

24 Ja logical place for th• deve lopnent of a cluster. . For the 

25 1 Jvelopment of a community at least for aome level of urban 
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1 davalopnlllt. I would aubmit that my considered professional 

2 judgment, if you take that view. you· are eapouaing a view that 

3 i• prebably 50 to 100 yeua old. Because we an no longer in the 

4 latter part of the 20th cen1:.ury utilizing the aame criteria 

5 to eatablJ.sh communities and cores of developnent, that we used 

6 in t.be horse and buggy days and the streetcu days and so on. 

7 Ky •trenuoua objection to having a maj~ cluster in the Ruck.era

s vi11- a.ea would be that a major developnent here would be cut. 

9 baaically into fcmr quadrant.•. It WO\lld not i.. poaaible to have 

10 b:ee movement acroaa then quadrants, given the nature of theee 

11 roads. It baa been indicat41d here that 1n the work.a ia a major 

r2 J.mprowment on a four-lane of 33 from the point of intersection 

13 hen. onto the weat. What t.hie also will effact.ively do La 

14 ra~ decia.lvely divide the area to the north. eaf 33, and the 
.·• ·~ 

~33 

15 ar.a t.o the south of 33. And •••• my point its it would b8 extrem• 

16 ly cU.ffic:ult to croaa ~h these quadrants, so that you wouldn't 

17 really have a cluater. YCN would have baaia~lly four aeparau 

18 u:eu of development.. I would aleo make the peiat th.at if major 

19 dlavelopmant occurred here, obvioualy there would be increased 

·20 uaf.f.1..c, cangeat.ion, hazards and ao forth. Alao, Your Honor 

21 · raiaecS the point of Whether the Ruckersville c luater i• the 

22 ... aa the corner •tore, it is not, but l allllnLti t:Mt if major 

23 
· leftla of dewlopoant occurred here, that in vuy abort order the 

24 Ruakeraville cluater and the corner atore clu•• would joia~and 
25 then followin9 on that • and certainly with ...._ovament of 33 
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to the weat on into Stanardsville. we would have what the 

2 plan does not call for, and that ia strip dewlopment from the 

3 cOQnty line here up to this intersection and then westward here. 

4 An4 my view ia that this would be extremely harmful and de let:eri 

s to' the development of the county as a whole, because the devel 

6 mi'lt would tend to occur - as l 've said, along these major 
I 

7 arteries. And the poeaibility of proper ut.t.luation of the 

8 / la~ and orderly development of the land in t:.heae areas away 

9 

10 

11 

!2 

13 

14 

frmn the major traffic arteries certainly would be shortcut. 

I would alao ••••• 
I 

Q May I interrupt you just a aecand •••• wbat is the 

objection •• primary objection to strip development? 

A '.l'here are a number - there are a number. And I 
I 

think it, ia generally accepted by planner• and indeed by many 

15 wno are not planners that. atrip development ia undeairable. We 

16 aee now the great tendency ia away fran strip, ccxnmeraial, when 

17 there ia an effort to have orderly development in a community 

18 and a county. It's hazardous. It - when you have places of 

19 bl.l8inesa and residence• and mixed uses all along a major artery, 

20 •jor arteriea by definition are defU.d to carry h19h volum•• 
Wluin 

21 of traffic at a fairly rapid pace. /You have this with curb- cute 

22 ever •o often oi: point.a ot accesa - very close t.o each other. you 
I 

23 have increaaed level• of hazard. The mixed uHa that tend to occ 

24 along here, the high denaity of uses, all theH und to be harm-

334 

25 ful to the overall development of the c~unity. ______ ___, __ _ 
LANE'S COURT REPORTERS 

COURT SQUARE 

CHARLOTTESVILLE, VA. 



I 
' ' 

,_·.,: 

App. 374 
Darwood - Direct 

1 Q Does this have any effect on development of the 

2 teat of the county? 

3 A Oh yes ••• yea. 

4 Q What effect i• that?' 

5 A We 11, it•• going to tend to limit dew lopment to 

6 I ti. anerw and the remainder of the county or ccmmunity will be 

7 ))aaically neglected. 

8 COUl\Ta aaaJ.cally what? 

9 A Neglected. It will be difficult to have or to 

10 prOlllote development in t;he rest of the county. In a sense it:•• 

11 quite natural, you want to develop alona the major arteries 

12 and to locat.a then ailnply for. ease of access. But at the same 

13 t;ime given ace level of developnent., as we ctrdinarily have in 

14 at.rip development, for example 29 coming out of Charlottesville1 

15 it - ju• befOZ'e the Gne:ne-Albem.arla line. It's not that aon-

16 

17 

van.tent: i.cau.ae the le" 1 of congeat:ion, the volume of traffic, 

the c1if ficulty with ft99otJ.attJ.ng in traffic an4 ao on. But we 

18 .. wo •••• 
19 

20 

21 

22 

23 

24 

· COURT a I understand, Mr. Yearwood, with reference te 

aoane of '11• areas that are already claaaifled •• cluatera, tlMty 

are aodeeignat.ed beoaun they already are then, not becauH 
are 

they/couidered deairal>let 

A Yea sir, that ie correct:. In fact in t:erms·of the 

QN:'Mr at.ore cluster, l ~ink that 18 not a de ab-able ana for 

25 l cuter. It J.a aJ.mply there. It would c 1ear ly appear to be a 
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spil11o~er- from Albamarv~ county, Charlottasville and .•. 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

COURT: Why wonld it not he desirable? 

A Because this is a .this is in effect a gateway 

lnt:!o Greene County. 'this is the major artery. The greater 

thJ level, the hi9'her the level of development .in this 

soJ.theastern a!'aa, tha mere difficulty there wi.ll be in 
I 

geJting through that area. And I'm not talking about people 

fr1m out of state or somewhere, I'm talkinq about for Greene 

c~Jnty to move around in their own county. 

COURT: Are you saying that because it's too many 

11 in one place, or that they should not be there at all? This 

12 

13 

type of development,. is the size of the development one of the 

I prr.t>blems? 

14 A In the case of the corner store area? 

15 COURT: Yes sir. 

16 A The size can be a problem. It's a matter of the 

17 site of the development, the location of the development, and 

18 th~ transportation network which serves it. 

19 

20 

(Reporter changes tapes) 
21 

22 

23 

24 

25 
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Q Do you know off hand, Mr. Y:.earwood or your 

intentions to determine how many lots are alreadv plated in the 

A I have read the figure and I am sorry I do not 

recall it, no. 

Q Let me aak while vou have got that.up there. 

Are there subdivisions in Greene County other ~han say, Locust 

Lane, which are not in a cluster? 

A Oh, yes sir, yes. This point was made, made 

in Mr. Payne• s testimony that LOcus.t Lane h'Ad been left out of 

the plan or had been ignored, that is not correct in my view. 

It has not been left out of the plan. It is shown in this map 

or a similar map which.shows the subdivisions, which is includec 

in the plan, the Locust Lane is not shown as a cluster or a.s a 

part of a cluster but at the same time there are numerous other 

subdivisions in the countv which also are.not shown as a clusteJ 

part of the plan. As I said be.fore, there was five thousand 

acres in the county, between here and including here, four or 

five thousand acres have been subdivided since about 1970, over 

three thousand lots plated and I believe this is a correct 

figure, there are fewer than four hundred of these which have 

337 

been built upon, the short answer is yes indeed, plats of record, 

many subdiv.isions of record which are not shown in any cluster. 

COURT1 Are there any existing occupied aubdivisi4Dns 

· which are not shown as parts of clusters? 
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l A Yes sir. 

2 COURT: Go ahead Mr. Slaughter. 

3 Q Now, does the ma.p of the subdivisions in an 

4 ar~a that is unplanned such aa Greene county. hae been up until n '1W 

' s necessarily establish the character of an area sufficient to 

6 warrant in all cases further development of the same type? 
I 
I 

7 A In all cases, no sir. In my judgment that would 

8 de;pend upon the •.•• primarily upon the size of the subdivision. if 

9 it were a major development. several hundred lots or several 
then 

10 thousand lots as the case might be. It~~ould be of a magnitude 
I 

11 similar to the Corner Store area which would s impl v have to be 

12 recognized because it's there, it• s an accomplished fact but a 

13 relativelv small subdivision, such as we ha.ve in the case of Mr. 

14 Gibson's development, to me does not offer conclusive proof that 

15 it will dominate and determine the development of the area 

I 
16 around it. To me that is absolutely the antithesis of planning 

17 

18 

19 

20 

a~d to me, this subdivision here, Locust Lane, given its size. 

g!iven its shape, given its distance from the center of Ruckers-

ville, given the really vast amounts of open space in this area 

'· simply cannot be taken to say that this means the whole area 

21 ~hen must be developed. This to me is a relatively small sub-
1 

22 division at some distance from a recognized community and shoulc 
I 

23 not be alle>Wed to determine the future pattern of development ir 

24 th.te area. I would say this, if that principal was to be 

25 
I 
adopted then, for whatever it's worth, the whole cluster concepi~,_ 
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1 which ~he Board of Supervisors of this county has accepted and 

2 adopted, would literally be shot ~cause it is absolutely no 

3 justification for sayinCJ all right, this red line here which 

4 has been offered to us is the outer extent, the westward limit 

5 of the influence land use service area or ~hatever. They have 

6 no reason whatever not to proceed to subdivide on to Mi&~ay, 

7 Q'*1que, to the south and so on. 

8 Q I believe you said, but can you .tell us what 

9 the master plan or the study shows ab6ut the fertility of the 

10 land there for agricultural purposes. 

11 A Yes, it·. showed this to be a very desirable 

12 agricultural property. 

13 Q Is that true of the area, not just that 

14 particular piece of property, but the area around it? 

15 A Yes it did. Yes, in a wide belt here. 

3:3 

16 Q Mr .. Yearwood, have you been told of the testimcn'Y 

17 of Mr. Matthews witnessing relating to the increase of traffic 

18 f loW on this property? 

19 

.20 

21 

22 

23. 

24 

25 

A Yes sir, I have been. 

Q Results from the developing of this property? 

A 'les sir. 

Q Do you recall what that was? 

A I believe the figures indicated there would be 

over two thousand vehicles a day, I don't recall the exact 

figure. in a twenty-four hour day without the proposed commercijil 
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' -

l deJelopment here closer to Route 11. If that commercial develop-

2 

3 

4 

5 

6 

7 

8 

9 

! 

menlt were permitted it would be approximately four thousand 

veJ,icles per day. I would also point out that according to the 

prJposed subdivision plat, the preliminary subdivision plat, 

I 
there is only one form of ingress and egress for this develop-

meJt. Given that and given within a short time, themere t•rm, 

thl additional two lanes here I think this would create con-

/ 
siderable difficulty and considerable hazards. 

Q Is that the kind of highway traffic engineering 

10 that would require a light? 
', 

11 A Ves it could. 

12 

13 

COURT: Mr. Yearwood, is there anv way that access 

r c9uld be obtained into that tract at more than one point? 

14 A Your Honor, I believe it is wide enough~ I 

15 do not have a fiqure before me on the frontage but I believe it 

16 is wide enough to permit twopointa. 

17 

18 

19 

20 

21 

22 

COURT: Let me ask this question now. Assuming 

ttiat could be resolved, I gather from your testimony that you 

wJuld consider this an undesirable location for the proposed 

s1i vis,ion. 

A Yes sir, I would. 

COURT: Is that because it is.undesirable anywhero 

~ ih the county or undesirable only in this location? 

24 A It's because, in mv judgment, this is not the 

25 dHsirable location for this development. I would take the posi1 ion 

--

~-----'-'---~-----------------------------------'--,--
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1 that the kind of development. I don't Jc.now that my position on 

/ 2 
' 

this would be in agreement with anybodv else's here but my 

3 position is, that this kind of planned development, ~ith a 

4 mixture of usea. • . .. .certainly,is to be accommodated, should 

5 be accommodated in the county. 

6 COURT: Well, knowing the size of the-county and 

7 the relative size of the subdivision, as I unde~stand it, would 

8 add some nine hundred persons to a county of some five thousand. 

9 What is the nature of that sort of impact as to one subdivision 

10 on a county of .that size? 

11 A Your Honor, mav I back up and clarify mv state-

12 ment or add to it. I do not mean to be understood to say that l 

13 think this ought to be in Greene County this year. It has been 

14 offered here, the comments have been offered that this would be 

15 phased over ten years. I don't think the county would have any 

16 guarantee of that but I would say.that there are a number of 

17 observations in the terms of the size of it, the cost of the 

18 dwellinq units, there is some very··serious question in my mind 

19 as to whether G_reene County Citizens, given what we know from 

20 the census data about income levels from Greene County, would 

21 in fact be able to afford houses and would be able to purchase 

22 houses and live in this kind of development here or anv pl•ce 

23 else. 

24 COURT: Knowing what you know about it, isn't it 

25 a fact that to sell that many houses would have to be baaed on 
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1 1t att-racting people from outside Greene County? 
11 

2 I A ves sir, dearly, absolutely, it would be. 

3 COURT: What I am asking, what in vour judgment 

4 
'
·•oulld be the impact "' of adding nine hundred residents to a count 

5 of five thousand? 

6 PARKER: 'rhe evidencP., I think, was over a period 

7 of ten years. 

8 

9 

10 

11 

COUR•r: Yes sir, over a period of ten .years or 

h ever long it might ta.ke in view of the market situation to 

malket the number of houses contemplated by Mr. Matthews. 

A Well, as I said, we had no guarantee of how 

12 th s would be phased. If we assumed there ,,.,,ould be a hundred 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

.25 

un ts a year for ten years, or rather a hundred individuals a 

ye~r, how this might work out in terms of dwelling units, then 

th~ impact would not be as qreat obviouBly as if it came in a 

sh!orter term but looking at the population rates for the county, 

w~ich declined until very recently, there was a modest increas 

ij population in the county primarily because of the spill over 

fjom Albemarle, I expect. I think a deV"elopment of this kind 
t . 

e~en over ten years is going to have a tremendous impact on the 

cJunty, no question about it. This •••• what you are really 
I . 

' 
talking about here is putti.ng about a thousand people, which is· 

aiout twenty percent of the present population, give or take a 

Jint or two, in a hundred and eleven acres and in a location 

I 
h~re very close to this intersection. What it would effectivel 

I 
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18 

19 

20 

21 

22 

2.3 

24 

25 

App. 382 
34: 

do, I. believe, is to coinplet::elv remove Stanardsville as the 

central place of the county and you would have a shifting of the 

center of the county in to this area and what obviously would 

happen is there would be further development all around this. 

COURT: Now, in order to preserve the agricultural 

texture of the community, if that is the present texture, and 

you knew a thousand people had to be added, would it not, in 

fact, be desirable to concentrate them in a smaller area rather 

than spread them out? 

A I would agree with that proposition because 

this would be ~ess wasteful of land, it would tend to preserve 

agricultural lands and it would be much more efficient. The 

question then would be, what is the proper location.? Do we 

have the transportation network, do we have the public facilitiEa, 

services and so on. I might also point out, it is my understanc-

ing that water and sewer facilities and the plans for those are 

geared to the cluster concept and will be aimed at providing 

services to the primary clusters and then to the secondary 

clusters as proposed in the plan. 

COURT: All right Mr. Slaughter, you may continue. 

Q Going back to the subdivisk:>n and the intent 

to which they establish themselves, the neighborhood character-

istics, I read this up to a point but I wanted to simply say 
going further 

that the baaia for/ as I understand it one subdivision doesn't 

in your opinion establish character for a neighborhood? 
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A Yes sir, that's correct. 

O If it dld, how would that relate to the entire 

cqncept as to the question of planning? 

i 
I 

A Well~ if one took the position that a single 

de:velopment such as Locust Lane, which was established prior to 
! 

t~e adoption of, let's sav the initiation of the planning 

I 
process in the countv and the development of the comprehensive 

I 
I 

8 p~an and so on, if one took the position that that could determi~e 
I 

9 thie future land uses then it would be absolutely no planning 
I 

10 wqatever because that's the very ant'ithesis of planning. You 
I 

11 I 
a:r;e simply then projecting on the basis of what exist. 

12 COURT:· You are saying then that the tail would bE 
i 

13 wS;gg ing the doq? 

14 A Yes sir, yes sir. I would say there would be 
I 

15 ntj orderly development of the county possible. It would not 
I 

16 tqen be possible, given that basic assumption, 'it would not be 

' 
17 pqssible for the people in the county, through their elected 

I 

18 representatives to determine how they want their county to 
I 

i 
19 d~velop. 

20 Q Are you familiar with any recreation fac:ilitie1 

21 there might be in the Ruckersville Community? 
I 

22 ! A Yes sir, I am familiar with the youth center 
; 

23 hjre which is in conjunction with Mr. Hoard• s subdivision, have 
I 

24 the fire station here and the youth center here. 

25 Q The evidence has been, which you have heard, 
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1 that these are not publicly owned? 

I 2 ' \ A Yes sir, that's right. 

3 Q ·xn your judgment, with a subciivision of this 

4 income, this size and density, would public recreation facilities 

5 be required? 

6 A Yes sir, absolutely, they would be. 

7 Q could you tell us generaily what types of 

8 recreation facilities, where and if you can some idea of the 

9 cost involved as to the land value or generally? 

10 A Well, I believe according to the plan some 

11 twenty three acres were called for for several categories of 

12 recreational facilities. I think I would generally subscribe 

13 to those. I would also say that these fi<JUres may seem high 

14 except. that when we talk about planninq we are not talking about 

15 planning for now exclusively, we are talking about planning for 

16 the future. The essence of planning is to anticipate future 

17 leads and future problems and clearly the establishment of this 

18 kind of development here will require considerable recreational 

19 facilities. I would also submit that the youth center here, 

20 which at the time •••• if this development were in fact staged 

21 over ten years, at the t.ime the development of it this would be 

22 a four lane artery carrying out a considerable level of .traffic, 

2.3 this youth center, at some distance here to the east and across 

24 this major traffic artery, which would constitute clearly a 

25 boundary, a divider, it would be extremely difficult and 
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hatardous to think in terms of crossing this for recreational 

spree. The recreational space would have to be provided el.ther 
I 

inl this development or certainly very close to it. 

I 
I 

Pa~k could be 

Q There has been some testimony that the Nationa 
for e 

considered/recreational facility f.or Greene Count • 

I no
1 

you have anv thoughts on that? 

A Yes I do. I have worked in other counties and 

8 011 this particular point I have had some e'cperience. This 
I 

9 a~legation is often raised that state parks, national ;_)EJrks or 

I 
10 fdrests or preserves cind so on are .availabl'? and constitute a 

I 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 
c~nsiderable area f.or recreational purposes '~hich can be used 

b~ the citizens of the county. I think of one particular case 

it J>owhntan for example where we encountered this contingent. 

db not feel that's a reasonable contingent.. Now, there are 
I 

p~ople clearly who will utilize these facilities, we don't know 

I 
hbw many there are but we do know there are a number of people I . 
who have recreational needs that go beyond that and people ''ho 

I 

wlill not utilize either the ste.te o•vned or the fede:r.ally owned 
I 
I 

rrcreation areas. They are looking for a different kind of 

rlecreation activities. I would tend to discount that as a majo 

siource of recreation. 

COURT: Let me stop you right there Mr. Yearwood.· 

~n that connection :i.s it considered among planners that it is 
I 
I 

I the obliqation of the local governi.ng body to r>rovide that at 
I . . 
~ublic\expense or. whose duty is it to provid€: these recreationa 

I 
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facilities for increased population? 

A 'les sir, t.here are two fields ofthought on 

this, the traditional view is that, stated by men in several 

courts in several states, that it· is the obligation of the local 

governing body to provide all the services and facilities in-

eluding recreation that the conununity needs. Now, the newer 

view, going back some fifteen or twenty years, and that may not 

seem real new, but in terms of development of the~e points it 

is new, is the view that the local government can require 

developers, as a conditional precedent to plat approval to 

dedicate to public use certain areas in their development either 

for park sites o.r various forms of .recreation and in many 

instances school sites, this is being done throughout the 

country on a broad scale. There are those two views and my 

judgment is that, particularly because of increased costs and 

financial burden on the local governments that the more recent 

view is in the ascendency. We see more and more evidence every 

day that local governments are requiring developers tQ dedicate 

this land and the rationale for that is this, the developer is 

a broker and he isn•t paying his cost, he is passing his cost 

on iD the alternate purchasers of the houses and the lots. Thee 

are the people who, we hope, are buying a complete product• A 

house and a lot which have everything they need, streets, 

facilitiee, lights, utilities and so on and then my next point 

would be that the provision of these recreational areas, either 
LANE'S COURT REPORTERS 
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I• deqicated to the local government or dedicated to the home 
I 

O'l"~er's association which tten is respon$ible for the operation 

i 
an1 maintenance of it. It makes the developers development 

mu~h more marketable because it is more desirable and we have 
I 

evidence, for example, from the Urban Lane Institute that 

i.n~icates that this is the case. 

COURT: All ri9ht, go ahead Mr. Slaughter. 

Q Going ha.ck to a 1'Uestion his Honor asked a.s to 

th,b place to put a large influx of people :into the county, I 

be~ ie ~e you tes ti Hed that there ·•ere a fa irl v a izable number of 

lo::s·unhuilt on in Greene County at this time. 

A Yes s i.r, a substantial number. 

Q Are a substantial number of those located in 

14 cllusters that are shO'IV'n on this comprehensive plan? 

15 

16 

17 

18 

19 

20 

21 

22 

23. 

24 

25 

1\ Yes. 

Q In terms of d i.sruption to matters already 

eX:tsting wouldn't it, in fact, be ideal, i 'f any such program 
I . 

is ideal• • · 

PARKER: I think Your Hon.or~ Mr.. Slaughter. • • 

COURT: You are getting pretty far into leading 

.·the witness Mr. Slaughter. 

I 
I am not sure that's the basis of 

M~. Parker's objection. 

be led at 

·'Tiestion. 

PARKER: I don't knO'I~ that this witness needs to 

all but that's the basis, the fa.ct that it is a leadirg 
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COURT: He has testified and vou can argue that 

point. Although he is certainly in a position of being an 

expert and entitled to give his opinion although that should be tha 
Ga•• 

/I think he ou9ht to state it and'not have you phrase the 

question that wav. 

SLAUGHTER: I plan to figure.haw to get it 

across without having to go through a long background. Now 

that I have t• 11 try to state the question in the proper form. , 

could you give vour opinion as to whether or not the develop- 1 

ment of lots which are already plated ,.,rithin clusters would be 

preferably to the development of new subdivisions rather than 

out of clusters? 

A In mv judgment it would be preferable. To 

mention only one substantial reason, the point that the water 

and sewer .facilities are planned to serve these clusters and 

that's the basis for the planning, for the i.mprovment extension 

of these facilities and this would result i~ certain economies 

and savings and efficiencies to the local authorities. It woulc 

make the operation 11\lch more efficient and in my judgment it's 

highly desirable within these clusters which have been outlined 

to qo ahead and develop there rather than continue to proliferate 

throughout the county or to have the institution of a develop-

ment such as this which would be a cluster and a major cluster 

within itself certainlv. 

COURT1 If developed. would this be the major 
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l cluster in Greene County.if developed as planned? 

2 A The Greene ·r~e Subdivision. Yes sir, I'd 

3 say that it '"'ould, clearly would be. 

4 COURT: In otherwords, unless something caught up 

5 ~ith it in the meantime, if you look to the final conclusion of 

6 it, it would be the major population center in Lhe count'{ I 

7 presume? 

8 A ·res it would be. In my judgment, if it were 

9 developed according to the _plat, ,,.,hich I haV'e seen,_ it would be 

10 the major population center and it would also be the ma.jor 

11 commercial center and as I said earlier, would r€::sult in a. 

12 re•l shift in the centers of population in the county. 

13 COURT: What's your judgment of th~ rest of the 

14 county as far as its activity during the same period. Would 

15 it, in a sense, kee.r.1 the same level of development or 1;,,rould it 

16 be outstripped or out distanced bv this development rate of this 

17 area? 

18 A Are you asking me generally or in terms of the 

19 COlnmercial perhaps? 

20 COURT: The general residential <lemand? 

21 A Oh. well, it's my judgment that the county, thE 

22 remainder of the county would stabilize to dltla'iorate because I 

23 think the demand would be in this area because it would be 

24 c6*1siderable shopping facilities here. For example, this is 

25 much closer to Albemarle Line than areas farther to the west on 
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1 11 and I think additional development, I am satisfied in my O'\tln 

2 mind that if Greene TO\t/ne is established here that you will 

3 
,, .. 

have a very large cluster in.the southeast corner of Greene 

4 county .. .,hich will go from the Albemarle countv Line up 29 and 

5 spread out, mushroom and include this area that is shown here, 

6 come on to some degree western, perhaps Quinque and that'll be 

7 the growing and live area of the county. The remainder of the 

8 county, I think, will be very quiet and not very much will be 

9 happening. 

10 
COURT: Mr. Yearwood, from the standpoint of that 

11 type of development would that have to come from the influx of 

12 people from outside the c9unty into the county or from develop-

13 ment from within? 

14 ' 
A No sir, it \oJill come from without. 

15 
COURT: Without the county? 

16 A .Yes sir, absolutely. 

17 COURT: All right, go ahead Mr. Slaughter. 

18 O I have no further questions Your Honor. 

19 
COURT: All right Mr. Parker. 

20 

21 I 

CROSS EXAMINATI0N 

22 
Bv: Mr. Parker 

23 
Q Given the county as chosen. a cluster pattern 

24 
why not this particular area within.the cluster? This particular 

25 
area within the cluster. You stated, I take it, some objection1? 
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1 A Yes I di.d. 

2 0 r.et me ask this question. Suppos~ someone aak•~I 

3 YOU! to find the CJ00<1 points i:>r having a subdi.vision right here 

4 within a cluster that, let's say i.t looks somethinq like that, 

5 not a zoning case but, that's the question I am aakinq. Are 

6 there any good points tn having a subdivision here? · 

7 A I.et me see i. f I understand your question. It 

8 is w what are the good r;..oints that might be. induced from having 

9 thts development het'e within this cluster or whatever l\S defined 

10 by .this red l in~? 

11 Q Within a land use area as defin~d by the red 

12 line but in env event havinq a cluster riqht here. One of the 

13 qood points, anythinq that would eli.ainate favor of having one 

14 there? 

15 A Well, I would have to sev firet of all I don~ t 

16 agree .,,ith this influence land use service area or whatever it 

17 isl I think the area is much to broadly drawn. 

18 O ·:ou haven't answered mv que•tion. 

19 A All ri.ght •ir. Are there any good points? Yea 

20 it would not be wasteful of land and I believe that's probably 

21 the only positive point I would make about it, 

22 Q That'a the only positive point you can.make 

23 a.bout it? 

24 A l believe so. 
t.. 

25 Q Thia is not on the water. 
< 
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A' I. beq your,pardon. 

Q This is not where, , it could be served by pre sen 

utilities? 

A, Yes~ I believe i:t is. 

Q Well, is that a po&itive point .or a nega,tive 

point? 

A That is clearly a positive point. 

, , 0 You didn't mention it until I mentioned it to 

you sir. 

A That's correct, you asked me how many I could 

mention. 

O I beg your pardon air. 

COURT: '!'hat's immaterial argument. It's obvious 

that he didn't mention it. Y'ou don't need to tell hi1n that. 

You can mention that to the court in the sUll'Dllation. 

Q · I beg your pardon. I appreci,ate that that is 

argumentative. Well, let me aak you this, in land use planninq 

is it appropriate to take into account existing patch~s of 

development? 

A ,Would you define for me please so that I may 

respond to the question accurately, what quote, take into 

account means? 

Q Well, reading from the code section lS.l-447 

with.which I kna.c1 you are familiar with this book as well as 

some others, it sa s, inves ti a tions to be made' in preparation 
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t of .plan, implementation of plan, the preparation of comprehensive 

2 plan, the local commissioner shall investigate such matters as 

3 the following: existing development, -use of land,· trend of 

4 growth or changes of natural site characteristics, history and 

5 it goes on to some other things. Now, that• s the context i.n 

6 which I mean existing development and use of land. 

7 A Yes and no. I submit that what the code says 

8 there i.s in the nature of a general charge. It is not specific 

9 and my view would be that when you say, and when the code says 

10 the legislature said, take into account .that means give 

11 consideration to. In my mind it does not mean, let that be 

12 determinative. I do agree with your statement generally that 

13 all development must be taken into account. 

14 Q In any appropriate plan, my question is, must 

15 reasonable consideration be given to existing use and character 

16 proper? 

17 A Yes, clearly. 

18 Q Now, is it a proper facet of planning to leave, 

19 is it desirable to leave a subdivision as a totally non-conform-

20 ing use in attempting to zone and attempting to pull yourself 

.--, 21 up by loose straps to where land use is regulated, going from 

an unregulated state. Is it desirable to pass, to leave a 

subdivision in an entirely non-conforming use status? 

25 

\ ,; "~.s~ggest to you, as I understand the term 
\~' . ... ... ~ ~ 

"·. . .. 
non-conformincj·\:lse, it relates only to specific uses that exist! 
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1 prior to the adopticm of ••• or subsequent ••ndment of a zonin9 

2 ordinance.. lt covers uaes Which are not permitted as permitted 

3 uaes in that district. And l do not comprehend hcr.1 a sub-

· 4 division or anything elae can be a non-conforming uae. It is 

5 there, it has no legal onus on it in terma of it being a non• 

6 · conforming use. 

7 

8 

9 

10 

11 

COURT• N• *• narwood in wbich et.age would you 

aay it'• there from the planners standpoint, when it's plated 

or when it• s developed or at some stage in between? 

A From a legal point of view, there is a sub-division 

when it •a plated, and whetber it'• built upon doe• not alter 

· 12 the status of the sub-division. The plats there, it• s recorded, 

13 it's a Mtter of record. Now, in terms of tald.ng into account 

14- or giving due consideration to it, I think that ia a matter 

15 that binges aolely • the level of davelopaeatt. 

16 COUR'l' 1 · ln other words •••• 

17 A ~hat would be •••• 

18 COUR'l'a Yeu are mare interested in wbat •a been dom 

19 on the .land than you are tbe plating of it? 

20 A Yes sir •••• yee·air. 

21 COURT• Go ahead, Mr. Parker. 

22 
Q And that sub-division, LOcuat Lane, ia on the grounc• 

23 · right now? 

24 A I bellew I counted &Cllll8 30 odd houaes which are 

25 there, yea. 
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Q But of the •ub-diviaione that you were talkinq ! 
i 
I 

2 about in the county, which •o many acre• - I think it wan 3,000? 

3 A Ho, I believe there were 5,000 acre•. 

4 Q N·a>,I believe there were 5,000 acres ..... 

A Yes. 

6 Q WhRt percent of that ia built? 

7 A Very, very 81D&ll, f..,.r than 400 houaea ••• I've 

B testified •••• 

9 Q So, there ia considerable difference between •••-

lo thing like Locuat Lane - a aub-diviaion like that for planning 

11 purpoaea and a sub-division such aa - which is built out to tbo 

12 average that the county aub-diviaiona are built out? 

13 
I 

A Your question waa what - a considerable difference ••• 

14 Q A conaiderable difference in the caneideration 

15 which had to be given to the aub-diviaion i• largely built eut 

16 and one which i• not largely built out - one Which ia only 

17 infiniteaimalJ.y · built out? 

18 A It depeDda on the number of lot• in the eub-diviaio 1
, 

19 •1- of it, and how many dwelling• are there. And alao in my 

20 mind it depend• on what ia the ~••-&round the development lib. 

21 To me you cannot •••• 

22 Q There are factors which make a difference ••• 

23 A Yea air. 

24 Q But in order to get you to anawer my queation, there 

25 ia a canaiderable difference juat on the fact that a aub-diviaio 
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i I ia to a large extent built out aa oppoaed to one which is not? 

2 A Oh Je•• certainly. 

3 Q All right. 

4 COURT1 Mr. Yearwood, 1•·11 try to keep you all frcm 

5 being at odds with each other. Be very careful about answering 

6 only· the quaetion• that Mr. Parker aaka. 

7 A Yes air. 

8 COURT• Don't volunteer information. ae has a right 

9 to demand that, •o if there'• an objection to hill question then 

10 ceuzus•l interpose, but you atick strictly 'o tile queations. 

11 A Yea air. 

12 Q sow, with regard to the direction of the preaeat 

13 land wse you stated this dash line, I suppose ia a cluster •• 

14 it i• invieioned? 

15 ·A No air, you ••• ,that•a ••••• well, no ••• no. 

16 Q Well, I beg your pardon ••••• I withdraw that quea-

17 1 tion, becauae ·I know my•lf that it i• not. Thia area, you 

18 say you hoped that the p-ewth in the Ruclceraville connunity 

19 will go to the eaat or that you planned for th• •••• or that thi• 

20 plan provides for the growth in the Ruckeraville community to go 

21 to tbe eaat? 

22 A Yea air. 

23 Q Of Route 29? 

24 A Yea air. 

357 

25 
Q What account doe• that take, air, of the fact that tbe 
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i water ia provided an the we•t aide of Route 29 and continue• 

2 along the weat aide of the road - Route 29 dawn Rout• 33? 

3 A Your queation i• what now? What co•ideration doe• 
I 

,i /j to ~hat 
s maiha? 

I -

extent does that take into account the existing water 

6 Q Y9s I think my queetion i• exactly that. 

7 A I don't wish to be difficult, could you let me have 
I 

a it 'again? I'm not sure I understand it. 

Q Could the reporter read ••• 

COURTa Go ahead and rephrase the question, Mr. Parker. 

11 We ':r• going to run into too much time. You can recall the 

12 queation and aaJc it again a lot quicker. 

13 Q The queation i• what account doea - you have stated 

14 I' 11 reatate it again •••• you have stated that this plan call• f 

is gralWtla to go en the east aide ••• 

16 

17 

18 

19 

20 

21 

22 

23 

A Uh-huh. 

Q ••• of Route 29, and to go in this direction, Which 

I take it i• - what account does that take if any of the fact 

that the water main• and the water is on the weat aide of Route 
I 

29 and •l•o then turna, ao far aa a person going tbia way - eaat 
' 

or weat 

i 
I 
I 
I 

ia concerned - turu weat and goes down Route 29? 

A We 11, are you asking me how th• •• • 

Q I beg your pardon down Route 33, turn• west and goe 

24 d-'n Route 33. 

25 I A All ri9ht. I don't know whether you are asking • 
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1 what waa inviaioned in the plan or my own personal response? 

2 I• it my reaponae to tbi•? 

3 ' COURT• I think we need to clarify thi•. The queation 

4 is why wouldn •t this sub-division ·l>e mare consistent with exiatirag 

5 utilities than where you propose to say it should be - east 

6 of 29? 

7 A It could easily be, baaed solely on that factor. 

8 COURT 1 It would be more cona iatent aa far aa existing 

9 utilitiea to have it where it'• proposed? 

10 A Yea, based eolely on that ••• yea air. 

11 

12 Q Bow much expauion of population i• propoHd in 

13 thi• c:omprehenaive plan, air? 

14 A I'm not sure l trust my judg•nt. l believe that 

15 over the next several decades, th• population is projected to 

16 reach approximately 8, 000, possibly by th• end of the century. 

17 I wouldn 1 t want to have to atand on that figure. 

18 Q But your concluiona that you have given .to the 

19 Court previously are baaed in part on the amount of populatim, 

· · 20 wbiah the plan propoaes for the county? The increase in popula-

21 tion, ian • t that correct? Por instance you answered the Jud99 •a 

22 question and stated that th.le would have a certain impact on 

23 Greene County and that tbia would have a large impact on popula-

24 tion centers in the C4Nllty. That concluaicm ia baaed ia it not 

25 air, on what population that you would expect ba•ed on this plan, 
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to lco• about over the mxt couple of decade•? 

A Yes. 

3 Q We 11, What is that population ? 

4 A As I said, I believe it 1• projected to be about 

s 8, ooo people • 

6 

7 

s I 

9 

JO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q It wouldn't surprise you if I aaid yielding a ••• 

the year 2,000 figure of 9,6oo •••• l990 •••• 2,ooo ••• a,1s9 •••• 

A That may indeed i. the figure - I recall with the 

larger figure witit·<t:htt year 2, ooo •••• yea. 

Q Woll, now the increase than would be aomething Gil t., order of 4,000 people over the decade I gm••· •••• Ia that 

tr~? 
I 

j' CWR'1'1 Be aaid over two decades, Mr. Parker. I think 

t~t put• ••••••• 

Q over the mxt •••• 

COURT a We 11, WM years than, don• t uae ••••• 

Q OYer the next two 20 years? 

A Twenty - yes, twnty 19ara ••• 

Q so that would be 2,000, over the Mxt 10 years? 

A Well, yea it could be. 

21 th~ 
Yea, it would depend • 

population rate ef incr•••• ••• yea. 

22 Q In 10 years, I believe you stated t.hat this and 

23 th~ evidence appears to be that this ia going to produce about 

24 9510 peoplAI, 900 - 950 people? 

2.5 A Yea. 
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1 Q What•• wrong with that as a percentage of the -·-2 •wr the/10 year• of 2,000? 

3 A If you are ••king me solely about the figure, I 

4 have no objection to the figure. My comment.a have been direc:ted 

s primarily at tbia location of this developnent. 

6 Q That•a all. 

7 COUR'l'a Any other queationa, Mr. Slaughter? 

B SJ:AUOHTBRa Ro further questions, Your Honor. 

9 COURTa All right, Mr. Yearwood, thank you sir. 

10 A Thank you air. 

11 SIAUGHTBRa CtNld we have a vary brief recasa? 

12 COURT• All right, we• 11 take a five minute rece••· 

13 

14 (Recess.) 

15 

16 COURTa . Mr. Slaughter. 

17 Sl'.AmH'l'BRa 'l'be defendant reata Your Honor. 

361 

18 COURT• All right, Mr. Parker, do you have any rebut.ta ? 

19 PARlCBR I 1't8 air• I call Mr. Payne, Your Honor. 

20 

21 ROSSBR PADB, having been previously norn, waa recall d 

22 and testified as followaa 

23 

24 

25 
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2 Q You have previously testified in thi• bearing and 

3 been norn. You have beard the teatimony of Mr. Yearwood, with 

A Yes. 
•,i: 

6 Q With reapect to the sub-division which ia applying 
... 

7 fat approval for •pecial \IH permit• and apecial excaptiona in 

8 thia case. With respect to the latter, t.bMt:·~i• this sub-

9 / diviaion, and its effect on the eetabliahed uee plans in the 

10 

ll 

12 

13 

Ruckeraville area, do you agree with the opinion• that Mr. Year-

wood gave the court? 

A .No, I do not air, aa a matter of degree. I would 
' 

aay that as far aa Hr. Yearwood and I are concerned, we do agree 

on: the theory of planning - I don't think there's any need to 

diacuaa that, but I do not agree with the application •••• of 'the 

16 theory to this area. I'd like to use two point• for that, if 

17 the Court pleaae. 

18 Q Would you pleaae tell ua air, why you do not agree 
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19 wi'th the application of that theory, reaching ~ aame concluaio a 

20 that he reached? 

21 A Well, the two policies of GbjectJ.ve 2•B m page 7 

22 of the general development of the ccmpr:ehenaive plan. 
I 

The polic 

23 
. \. 

la, quite clearly atated that new. land u• developn11nt in Greene 
ao •• 24 County ahould be plann.d and structured/to reflect a clwster 

25 pattern. Sue~- cluate_:"in9 would pr~_id•~-~r balance between 
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i low density, agricultural, cmaeervatian activity, and more 
type 

363 

2 intensive urban recreational/development. sow, that'• a atate• t 

3 in the plan. And if the court will look at the photograph, 

4 if you can •• it YOU Honor. Its been descrU.d that the Locu• 

s Lane Sub-division , which 1a approximately ~bird• developed, 

6 doea· not provi~ an area of traruaition aa aucb. It• a there be-

7 cau•• it'• there. It J.a a aurburban aub-divi•i•. And under th 

s statute• of Virginia, and doing land use planning it must be 

9 recognilled aa such and. dealt with one way or the other. And 

10 

11 

readi115r the .. cond polJ.cy ••• as the county'• known farm popuJatio 

9rowa, dewlopmnt •h•uld be encouraged to locate a few pre-

12 determined cC111UDunitiea along major tranapcnacia ai:teri••· The•• 

13 communities would of.,.. :a wide range of residential densitiea 

14 and urban aervices. Then pelicy 2-a of 2, exiating village• 

15 not designated as growth cluters should be na:v-iced and · maia"8i d 

16 to the tnateat possible extent. ln so far aa they are able, 

17 village• would service &nount.a.in hollows, etc. l'hia area of 

18 auokeraville aa we identified both in teatim•y last week aad 

19 tb.ia week, is a cluater !9 by their definition. The boundary wb 

20 I atructured on thia cluster ia cal.lad a service area. And by 

21 virtue •f what I am required to do aa a profeaaienal planner, the 

22 Court will notice that there are three distinct recorded dewlope 

23 
· a\lb-diviaicm• in the areaa which I atudied. Mr. Yearwood at.ated 

24 that he would prefeJr to ... the growth to the eaat aide of Route· 

25 
29. 'l'bi• J.a perfectl all right with • exce that I would 
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1 qu•lify my opinion further by saying that to atructu.re a cluater 

2 whicb ignores the existence of these aub-divi•i•• as i• drawn 

3 • the county plan - i• simply to be unrealiatic. There i• 

4 /no ,queation that Ruckeraville i• a clwster an that plan. If 

5 I tbe court will recall the comprehensive plan •• adopted is a 

6 general guide. Itt boundary line• are general, and it muat be 

7 reviewed every five years. My tea timony ia • Lmply that I cannot 

8 believe that a sub-division of thi• nature, auch •• Locust Lane 

9 or t,he Barton sub-division or the 12 lot sub-division adjacent 
' 

10 to lthe junkyard which lie• in the middle - and I would again poi. 

1l 

12 

13 

out to the Court, that thia junkyard ia an influence on the 
I 
I 

la#d uae Which lie• juat to the east of the subject property. 

Pelt'hapa an influence of. ~ aub-diviaion might help to clean up 
I 

that ait\llltion. That'• a fairly sound planning statement, I 

15 wo*ld suggest. The point to be nade ia simply t.laat Ruckaraville 

16 aa such 1• a cluater. It will grow, and that the impact of p•pu a-

17 tic)n fr• the pat sent lave 1 to aanething 96 hundred of thia tota 

18 •W>-diviaion at full develo£1119nt ia leas than 10 percent of that 

19 total. I •W.J.t aa a planner that the locati• in th1a area at 

20 auck.eraville - the fire atatiora, tt. full aerviae area, the 

21 
. imJll'ovement to the road, the exiating water line and the inclv•i n 

22 
of thi• area in a aewer aervice plan i• a reaaonable basis for 

23 I 
..... to come into thi• county and aak foc approva~ of a aub-

24 di•i•ion~ Thi public aector in doing it• planning, I believe 

25 
ahould la out an~• __ in which devel~~\!~ like thia could occur 
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1 I do not attempt for a llClllent to say that the adoption of the 

2 aompreh•n•ive plan in Gree• county la not the correct step. 

3 l am •imply saying that it• adoption i• a genara 1 thing and unlel 8 

4 they iace the iaauea for what they are, they will continually -

5 and X think properly ao have application• by deve lopera frcm now 

6 on in areas whare theH utilities and services are going to i. 

7 prcwided. In concluaion I would simply aay tbat l find nothil19 

a in the comprehensive plan that would refute what I would say 

9 with regard to Ruckeraville. And I would say further .. as a 

10 profeaaional planner that I would much rather encourage the 

11 growth, where ~- transportation corridors and utilities are bt ing 

12 paid for than to aee this growth scattered all over the mountain• 

13 of or .. • County, that•• one of the purpose a for doing a plan 

14 here. 

15 Q Mr. Payne, how about the ~at.ion of utilities 

16 aa they .effect the direc:ticm of growth around Ruckersville? 

17 A Well,. ~Y will have a material effect by the very 

18 nat.ure of the plan - tbe.t.r being there, and being f J.nanced. 

19 'l'he current utility •ystem as far aa water i• cencerned is U8ed 

20 a little le•• than 30 percent aa teatified to hen by the waur 

21 autharity people. x•m eure that the inunt of tbe county is 

22 to utiliu that service to it• fullest extent. 

23 Q I• that utilized beat by 901°" to the •••t or by 

24 going t.o the veat, with respect to development at Ruckeraville? 

25 A There lan • t. any queation that the water line c••• 
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frdm the Rapidan River south on 29 to the interaection of 33 

I 
and turn• west and cornea ••t to Midway and Quinque and into I . 
st.,nardaville. 

1 

2 

3 So therefore the use is bound to where the water 

liJ. ia. 

5 Q And yet on no account does it turn east and go -

6 to correct myaelf, the mistake I made before, go down Route 33? 
go 

7 A It doea· not/east for any measurable distance beyond 

8 th' bwline•M•· 

·I! Q With re:pect to the popul~tion aspect again, the 

fiiure that you mentiane,d was sane 10 percent, how did you arrive 

9 

10 
I 

n· at
1 
that figure? 

12 A The planned population - I'll give the court, the 

366 

13 pa •· and paragraph, the 1970 population waa 5,248 peopl9, accord g 

14 . t:~: the adopted plan, the year 2,000 population will be 9,600 

is _ ol thereabout•. That•• an inoreaae over the next 25 years 

of 4, 252 r0t.19hly speaking. Thie develppnent, that full deve lopme t 

17 u.laer a 10 ..-u build out period whictv'!:. builder'• choice in ' ~~ . . 

16 

term• of hi• market capability - at it• full de,,.lopment, aaaumi 

fJ11 deYelopmant in 1984, would provide a little less than 10 

20 Jrcent of that. I don't consider that to be any major impact 

J the ••• 

18 

19 

21 

22 Q Full population? 

23 A Full population, that•• correct. 

24 Q Not 10 percent of the addition, but 10 percent of 

25 t ·full population of the county? 
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1 A That's correct. And the fact of. the matter ia 

2 with the populations located in the clusters as· they ·plan them 

3 in the county, there is certainly going to be more economical 

4 reserve. And I am unable to say how a aub-diviaion which i• 

5 adjacent to this one, which is two-third• developed, and can· 

6 reacb it.a full potential, is going to have apparently leas eervicaa 

7 than this sub-division would require. There isn't any question 

s that thia situation will repeat itself and repeat itself, be-

9 cauae the location is proper for a developer to ask for a sub-

10 diviaion. 

11 Q All right, sir. One more thing that may be 

12 repetitious, and I apologize if it is. But you have had even 

13 more time since we last adjourned to look through Mr. Evans• 

14 etate•nt, I believe, regarding the impact of • regarding the 

15 question that would ••m to be in issue between the two of you, · 

16 and that is whether th•re was any money camillCJ in fran federal 

17 tax grant ••••• tax ••• 

18 A ••, revenue ahar ing ••• 

19 Q Revenue sharing, yea sir, I beg your pardon. 

20 A I investigated that and have a: figure. 

21 Q You have actually investigated and have a figure 

22 einae that time? Were you able to find in any of Mr. Evans• 

23 fi9urea,. having looked any further, any allowance for revenue 

24 •haring? 

25 A Hone wbataoever. 
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1 
' 

Q All right, air. What figures did you find for 
I 

2 revenue aharing CCXl\ing into Greene County laat year? 
l 

3 ! A 1974, the total figure waa ~-· Six thouaand 
:~ . . I 

4 of ~at waa spent for a library,.~~.~-'..·ot•e'$14,8~2.83 went for 
I . 

s the 1 landfill •.. $21,575. for pul>lia safety. $80f. 78 for environ-
/ ... ···• I 

6 .. n~al protection. $800. for child care. capital outlay to . I 

7 pur~hau land adjoining t:he school $40, ooo.. \ 

a I 
9 

' ' 10 that 
I 

11 

Q $40,000.00 that went into the schl°°l aystem? 
' 

A That •s right, and I can tell you \la my testimoay 
I 
i 

thia figure Was not: giV8l an account anc:p •hould hav411 been. 

Q All right, sir. And theae figures one has to tbem 

12 an the 1-sia of preaent circumstances and look forward into other 

I 
13 ywara? 

14 A That's correct. 

I· I 
16 I tha~ came up before, 

15 Q You did not agree with - -o make •amethitig clear 

you did not agree with Mr. Evans• method . I 
17 of analyaia? 

18 A No, if you will recall air •••• 

19 
Q I will not puraue the area, Youir Honor ••• 

20 
COURT• What 1• that now •••• what •n•lyaia? 

21 
Q Mr. Evan•• method of analyaia. 

22 
COURTa You've already covered that ••••• yea air, now 

23 tha~ haa not been teuched on in the other evi~ence. 
I ~ don't 

2
4 thiik anybody ccaunentad on that portion of it. 

I 
r l-----

25
---1L---+-1 ___ Q __ I_· _w_•_•_t_ry=-i_ng-=-__ t_o_c~e ttii• ....... if _,~re ahould be a 

I 

I 
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1 eiarplua from this sub-division ••• 

2 COURT1 If there ahould be· what - I didn't ••• 

3 Q If there should be a surplus of. econanic impact -

4 revenue impact fram ~ia sub-divia·ion, is there any reason 

. 5 that that surplus could not be returned, over and above what 

6 it requires? O"Jer and above what it require• for itaelf, · i• 

7 there any reason that that surplus could not be ·turned to the 

s mnefit of the county in other areas? 

9 .. A No sir. The aurplue that we find that comes from 

io tlaitl area, using the same •tho4ology has not .been cranked back 

11 into the report,_ and it could be utilized in any way the Board 

12 of supervisors choae to redistribute the funds. 

13 Q All right, air. With respect to the testimony of 

14 Mr. col.Mr, why do you think - how relative de you think the 

15 tigure of 30 years with respect to a bond ia? 

16 A well, the figure we discuaaed juat the other day, 

17 to refresh your memory, the figure of 30 yeara is a financial 

18 figure for the retirement of a debt, which would be voted on by 

19 the population of the county, if it were incurred. The life of 

20 a school 18 not even relevant to that. · The life· of a school is 

369 

21 at a minimwn of 50 y.ara. And moat of the plan• that are approve S 

22 for .school sites whicb I have worked with were - will have th• 

23 · awrage life of the structure and the average life of ·the •le•nt• 

24 that go in the structure, and of courae the expenditure of f\lnda 

25 on that, depending on the programs aa Mr. Colmer said. But the l lfe 
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1 I of 1the plant, the physical plant, is an average of 50 years. 

2 Q All right. I think we may get into an area ••• 

3 COURTa I think it's repeating now •••• I recall that, 

4 he~a 
·I 

I 
already testified to that. 

I 
5 I I 11 

6 Ii I 'I 
11 

"" 11 I 
I ! I I 

Q I ••• 

COURT1 It hasn't be~n refuted really. 

0 No sir. 

8 I COURT1 Mr. col.mer didn't undertake to give any 

<:> avldence 
I I 

JO I I . 
u I re ~vanc:e 

I 

on that. 

Q No sir, only the 30 years - the question of the 

of the 30 years •••• 

12 COURT I Yes sir. 

13 Q Mr. Colmar didn't undertake to give any evidence 

14 las/ to the relevance of the 30 years ••• 

I 
i 

15 I 
I I 

COURT1 I don't think anybody has refuted Mr. Payne •a 

16 strtement that SO years is the life expectancy of a school in 

17 or~inary construction. 

18 I I Q Answer Mr. $laughter's questions, plaaae, 

I 19 

20 

21 

22 

I 
I 

BYja 

I 
i 

CROSS EXAMINATION 

Mr. Slaughter 

Q Mr. Payne, juet a few. You have of course commented 

23 on! the cluater as fore••n by the master plan - simply said you 

24 di~agr• with the application. Of course in this particular 

25 in/stance, not generally, but in ___ ~~! __ par~-~~ular instance, Mr·--~-----
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1 Matthews is your client, . is he not? 
• .. 

2 

3 

4 

5 

6 

7 

A That's correct, sir. 

Q Right •. And you have made a judgment that a 

sub-division such as this would - could 90 near· but out'side 

the cluster at Ruckersville and the Master Plan of course says 

it should not, is that correct? 

A I think my position is sir that the· line that the 

8 :board has drawn is their line. It is certainly not mine. 

9 They must live with it, but it is general and.it isn't binding. 

10 And I'm simply saying •• a matter of realistic planning that 

11 we cannot. ignore. the fact that there are ·at least, possibly 

12 three developAMtnts,in that area which lie outside of that 

13 line. The county will have to deal with it. 

. 14 Q But it'• also true of course that there are many 

15 places that will not lie in clusters - in other words you have 

16 to draw .the line somewhere, · do you not? 

17 A I think that'• true, and if you will n0tice on 

. 18 clueter, thia ia a 400 . foot. scale•" To the photograph there is 

19 l square mile in the area of influence, and I do not attempt to 

20 place my judgment to .that of the board to where theydraw the 

21 line. 

22 Q So it's really a question of judgment in the final 

23 · ana~yaia? 
, .. 

24 .A That's correct. 

25 Q NoW, doesn '.t the water line that· comes down frcm the 
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1 11 Rapidan Service 

2 as 'tfet•t? 

Authority, to Ruckersville, turn east ae well 

3 A It goes for a short distance to those businesses 

•1 and' possibly the school, but it has no context in terms of 

5 its use in the area of growth, aa it does to the west. The line 

: Ii is ~ the ground to the west. 

' 11 : Q If you allow t.hat to be the criteria of growth 

B 1l~n't you automatically say that there should be strip develo 

9,, .. n~ all the way from Ruckersville to the •• , 

JO I 1 - I A That •s only one of the considerations, sir. I 

11 I .udi>'t say it would be the criteria. What I did say was that 
I 

12 water lines and public water are Orie of the key considerations 

13 in :the location of residential sub-divisions. And the ••• 

14 I Q The pipe line turns east and goea to the school, 

15 I mak~sit an ideal provider of water for the proposed cluater-

16 the' cluster that is already recognized on the east side of 29, 

17 I iaj't that correct? 

18 · A It could be extended, but there'• no need to extend 

19 the line in front of this development it.'s already there. 

20 Q But as far as the Ruckersville clu•ter is concerned, 

21 that water line now services it effectively by going to •••• 

22 doea it not? 

23 A Well, I wouldn't say that it serve• it effectively. 

24 I would aay it's available to be extended, let'• put it that 

25 way. 
~-------''-'----+---------- ------ ·-------·---·-------
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1 Q But doesn't the cluster on the eaat .side 90 just 

2 abOut tot he school? 

3 

4 

5 

A .:ru.st about that far sir •••• correct. , 

Q And the pipe line goea -that far dowra? 

A I believe eo. 

6 Q How you •ntioned and l think Mr.Par~r has clarifie 

7 t.hie, that the population of the sub-division would be approxi-

8 mately lO percent of the Population of the county as projected 

9 in the year 2, 000 - · 25 yeara fran now. And. yet that 900 people 

10 if Mr. Matthews projectiou are fulfilled would come into ti. 

11 county ••• 
12 A About a 10 year period that's correct_. 

13 Q And they would in fact if you use something like the 

14 line a on a graph, he 50 percent of the grCflfth of the county ••• 

15 A That could be possil>le •••••••• 

16 Q on the point that you have testif led to, the bond, 

17 *• Payne, you have taken the position that •inc• the school 

18 should l.aat more than 30 )'ears, the cost of the achool. should be 

19 amortized more than 30 years. Of course the population is not. 

20 atatic, it changes does it not with ••• 

21 A· WelJ,, that'• correct - see you can put three or 

22 four generations of children through a school. 

23 
Q . Right, but .in fa~t it - the population baa to pay 

24 for echoola even though they may get the benefi~· of the achool.8 

25 
for 20 off the bonds? The pulaticm for 
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1 I\ the next 30 years has to bear that·_ full cost, does it not? 

2 I 
A Let's put it this way sir, the figures that I was 

~ j' asked to rebutt and the way· they were applied were on a per capi a 
- I 
4 j basis - right straight across the board. - With no consideration 

s 1 for timing or phasing. · I'm simply saying that if you are 

6 

.., 
' 

goJ;ng to pick a cost and put a per capita value on a coat and 

aes,ign it as a cost against the county, you've got to take the 

8 i li!!e of the project purchased into account. Because the sam 

9 people are going to be paying taxes for the last· 20 years and 

th~ developer or whoever develops land has the right to presume 

th•t those taxes are going to be paid and will go back into the 

school system, aa the next geiwrations of children go through. 

13 Q Well, I can understand your position that taxes 

14 will go on and be paid, but they are not necessarily_ the same 
I 

is people are they not? 

16 
1
1 A Well, they may or .may not be, it depends on whether 
! 
I 

n i or ·not they stay in the county or just who they are. I of coura 
I 

18 ·1 c~ldn't a.-r the question as to precisely who they are. What: j 

19 I am saying is that thia sub-division certainly will pay its 
I 

20 own way and when the bonds are retired,· the tax moneys from it 

21 aan go back into the system. Ona of the points that I made i:he 

22 other day was that in my findings, this sub-division would produ 

23 a surplus not a deficit frcm its first year development right 

I 
24 through. And on that basis, when the surplus is canpleted at th 
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1 the echool system for either operating expenditures or other 

2 capital investments. 

3 Q But that ie of course assuming a standard ongoing 

4 system? And Where there were simply a turnover of school buildi s -

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

let• a assume for a moment that you are correct ••••• the fact 

remains does it not that the bonds mu•t be paid for JO years and 

that if t:he population that's in the county for ·JO' years - those 

30 years baa got to pay off the bonds? 

A That• a two generations of children, that• s correct. I . 

'l'Wo generations • 

Q Now - none of us can see into the future clearly 

at this point - has there not been considerable discussion of 

doing away with revenue aharing - as something the federal gover 

ment. can simply not afford? 

A Well, there's been discussion of it, but as a 

I 

16 matter .of fact, the moat recent di.Scussion is the intent to intr 

17 

18 

19 

20 

21 

22 

23 

24 

25 

duce a bill to extend it as of this last week to 1986. 

Q Bas it been introduced? 

A Not yet air. 

A 1976, sir. 

COW.Ta 1976 would be the end of the pr:eaent plan? . 

A Present plan, yea. 

COURT. All' ri9bt, Mr. Slaughter. 

Q I have no further stions. 
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l I 

I Ii j: 

: i 
COURT1 Mr. Payne, I have a couple of questions. 

~Ii certainly not often that the Co'1rt has the benefit of such 
I 

It's 

:1 I distinguished professionals in this field, and I. can't allow you 

t to 1escape without getting some more information fran you, which 

5 1 I think will help the court. It certainly is an unusual situa-
1 

376 

6 I tion that the expertise which is available here today is availab e. 

I think we ehould take maximwn advantage . of .it, if you will pard 

ma for going into some of these areas. Now I have sane general 

questions. which = would like for you to comment on if you 

10 can anawer them, and if they are speculative pleaso say so. 

I J A Yes sir. 

12 COURT1 Knowing the f)resent population and the 

·13 I character is tics of Greene County, can you say what or how much 

14 j of an increase in population would be desirable over the next 

is I 20 years? 

-···---·------

\ 

.I(, I A Well, sir, that answer would be pure apeculation ••• 1 

i 
17. I on my part. 

18 COURT1 Aa a planner you wouldn't have any opinion on 

19 
11 it as to how much population or percentage-wise would be desirab 
'i 

20 to abaorb ••• 

21 A I would say on an annual basis probably in the neigh 

22 borhood of 2 to 4 percent. The reason it's a speculative 

23 anawer, Your Honor, is because the county has the responsibility 

24 of. effectuating this plan through a capital improvements program. 

25 And only the county knows what it wants t~ do. It should not ha 
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2 growth of any kind if it wren• t going to 4o anything. 

3 COUR'l'a Aaswning that the county would be in favor of 

4 accomrotHn:.ing aa much growth as it could bear. In other words 

s the pW>lic policy would be in favor of ccccmmodati.ng growth, 

6 how much could it physically accomnodats within real.iiltic figures 

7 financially and otherwise? 

s A Well, again it's specula~ion, Your Honor, without 

9 knowing the details of the current county budget. I would 

10 think between 2 and 3 percent per year. 

11 COUR'l' t Is that because of the 

12 deal with? 

13 A Yes sir, not only that because of the experience he 

14 and the fact that the work patterns are changing. As Mr. -.ar-

1s wood said in a demand here for surburban homes 

16 ville work market- it is increasing. So, the normal figure tha 

17 w would use would be based on employment sources, in migration, 

18 and na'tural birth and death rates - ratio factors. I think 

19 in your case here its averaged between l~ and 2'1. 

20 CCXJR'l' a A 11 right. 

21 A ·aietoric:ally. 

22 COURT a Now, ia it a qeneral proposition that an incre e 

23 in population through a sub-division such as thia works out to a 

24 financial gain t.o the taxing body or financial loae, or ia this 
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: I! A No sir, it's not necessarily speculative •••• at leas 

I 
2 in my experience - I can say this, I think with a degree of· 

:l J, candor, 1:hat in the 24 years its been my responsibility to work 
11 

4 1 I with eub-diviaio1111 ot thie nature, counties Which have plan,.d 

~) i to receive sub-diviaiOIUI and know. What to expect, generally 

6 realize a beneftt fran them. Counties Wh,ich do no planning or 

7 do not realize what •uh-divisions can cause in terms of services 

n I usually have trouble with them. Now in the case - this situatio 

9 as I ••• it, canes at it fran two points of view ••••• from a 

10' planning point of view. The county has decldred Ruckersville 

i

1

.

2

1 

11 

aa ·a growth area. There is a disagreement as to where the licnehc>o I<_, 

ahoQld be. It's my position that if the county is going to -~' 

13 to c::ontrol its sub-divisions, it ought to begin to allow them 

14 under strict controls in these cluster areas and do more to inhi it 

lS 1. the hap-hazard sub-dividing of all of its mountain land, which 
11 
11 

16 1 is What• a been t>ecurring in the past. 

17 COURT: Now, frCll\ the standpoint of this area, let'• 

18 auppoae tbeae two adjoining tracts of either aide of this - well, 

19 not immediately adjoining, but to the west at Locust 

20 to !Mt open agricultural land, and to a certain extent to the eae 

21 of the proposed sub-c:Uvisian. there •a sane open land. Let •s 

22 auppo .. both of those areas were proposed as an additional aub-

23 diviaion of equal or greater size •. Now, What po•ition would that 
< 

24 leave the county in aa tar as accommodating that much more of an 

25 increue? 
:.._. _________ . ---
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A I think in most cases, air, what would be best to 

2 do - at least what I would do, is to &ttermine the actual 

3 facts with regard to the county's cost •tructure, what it could 

4 accommodate in public facilities and what the developer would 

s work with the county in providing, and then a decision be made 

6 as to Whether those sub-divisions being in tha right location 

1 could be tolerated in terma of the degree of grQWth. I'd like 

s to make this clear to you sir, I don't bel.,. w ~an flatly 

9 ny no, and aay nothing can happan. I think what can ba said 

lo by Gr .. ne County to a developer i• that we can accept soma gr~ 

11 aad we can do ii; in ~1• degree. And let'• proce'9d on that 

12 basla. 

13 COURT• well, how valid would it be to say that 

14 while we can accept acme growth, we don• t want it all in one 

15 place? 

16 A I th.ink that• s perfectly valid, and I think they 

17 bave selected their areas of growth. And aa I understand it 

18 they are really in four places •. Stanardsville, corner store, 

19 Ruckeraville and Quinque. And that• e a very small portion 

20 of the county's total land area. What I'm saying ia that oncHt 

21 that deciaicn ia made, then there should be no further argumnt 

22 over grewth goilYJ in those places. 

23 COURT& Now i• it a fact that generally in ;juriadlcti 

24 thrOUc;JhO\lt Virginia and the tJnited Statea, 

25 the al&b;ject of considerable controversy •• to Whether or not 1~ 
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, 1 

1 i j beneficial? . 

I 
A Oh yes air, that •e a current going rage in the 2 i 

a country. 

4 COURTa In other words a lot of lAreaR are &i!liberately 

s planning against growth or at least undertaking to restrict it 

6 severely are they not? 

7 A That's.correct. 

8 COURT: Is tha.t c 1.)nsi1tent with planning or is th.at 
I 

91 adverse to the general thoughts of planners? 
I 

10 Ii . A Well, sir, I think that - I take this position 

11 i I if Your Honor please. As far as growth ia conct";rned my .definiti 
11. more 

12 i I of the term means a change in conditions wit:h/people moving to 
I 

13 11111 axe a, 

14 COURTs Yea. 

15 A My position as a planner is that we can •t plan 

16 against that. I don't - as a planner I don't put myself in a 

17 pGaitian of saying I •ve had the privilege of being here, now no-

18 body else will have that privilege. I don't subscribe to that. 

19 What I do say is that I think localities should have and could 

20 have done a lot more in accamm6dating guided and controlled gr 

21 than they have. I don •t think We can say no growth at all. I 

22 don't think that will ever be successful. 

23 CCX1R'l'1 Well, would it be valid for a community to 

24 encourage growth in view of the present economic and environman-

25 tal conditions in Virginia or Greene county? 
---·---------L"-- ·-----------------
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l I A If it had the employment. and economic base to 

2 encourage a certain amount of growth, certainly sir. for two 

3 reaeou. Housing ia a continuing need in Virginia ••• and in ••• 

4 COllt'l'1 Yeae. 

5 A Greene county •••• ana·a broader employment l:Mlae is 

6 al.so a continuing need. And Greene county has certain areas of 

7 advantage and it has areas of di$advantage because it's in the 

s Charlotusville workahed, ao most of your higher salarledi,emplo ea 

9 will go out of the ·county. 

10 COUR'l'1 Would this be your statement, that Greene 

i1 county in its planning weuld be shirking its responsibilities 

12 if it didn •t all<IW for grc:Nth from the Charlottesville area 

13 as a anrflow? 

14 A Yes sir, I think that's - as far as I'm concemod 

15 sir, it would be totally ~ealistic to say otherwise. because 

16 that•a exactly what will happen. ·1n my opinion sir, I don't 

17 believe the police powr u X know it, can ·stop anybody at the 

18 county line. 

19 COURT1 Well,. isn •t. there a wide variation in restrict 

20 between ••• 

21 A Oh yes air. 

22 COUR'1'1 · ••• one area and another, which creates artifici 1 

23 initiatives for people to rnove? · 

24 A Yes air, and this ie why I'm an advocate of having 

25 9ood standard ordinances. · 
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1 i; COURT& Wh~ shoul4 one community be less restrictiv• 

2 J than another - if they are moving out of Albemarle, isn't it 

3 j because it 'a too rest·rictiva and they move to Greene because 
I 

i I it's not as restrictive? 
I 

!) A well, it may or may not be according to the 

6 incUviduals case Your Honor, but in many cases it is the dollar 

7 or the amount of dollars that an individual has to spend for a 

8 haa.e. 

9 COURTS Yes. 

10 A That tr.iggers where he will move. 

11 COURT 1 Well, is that based on the developu1ent coats 

12 of the land ar the building coata of the Jmprovements? 

13 A It's usually the costs of the improvelJlents and the 

14 finished lot, which may or may not be a result of ordinances. 

15 i COURT: I wouldn't think that the ooata ot a'·building 
I -

16 I in 'areene county would be any different than the costs of a I 
17 building in Albemarle as far as the nwnber of square feet, would I 
18 I 

191 
it? 

A Well, in square footage no, but I think depending 

I 
I 
I 

I 
20 I on the builders and what marke.t they are going for, this will ha • 

21 

22 

23 

24 

25 

a great deal to do with the type and cost range of a house. 

COURT& What I'm getting at isn't there danger here 

that Greene County ia going to have to abaCEb the cast off 

of the other canmWlitiea,, who wan• t be accomno dated there because 

of. increased restrictions_. in Albemarle Coun~~--------~ 
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Payne -

A I would aay a very slight danger of that, sir, 

but only in the-a~ - only in the. sense that the quality of 

the cantrola and the administration of those controls would 
if 

lapse. I think that/Greene county has good ordinances, and. 

sound adminiatratian, which it• a working towards and probably 

has right now, there's no reason why it couldn't accept this 

CJl:'GWth. 

COURT1 I aee. 

A xn its preselected areas. I ·do think that without 

any doubt Greene county has the responsibility of preselecting 

areas for growth. and AGW in 1974, they have done this. What I'm 

12 
I . . 
.saying ia that this is a far more realistic and hone••t approach 

13 I to the future than it is to say no. 

14 COURT1 Well, you I take it are fairly familiar with 

15 the tot:al area around Greene county? 

'16 A Yes air. 
... 

17 COURT1 Ia it not a fact that there wouldn't be this 

18 I demand for development inGreene if Albemarle and some of the 
I 

19 other areas were not ge.tting increasingly restrictive? 

20 A Well, not entirely Your Honor. There are several 

21 thinga that get into it. Pirst and foremost, is employment. 

22 COUR'l'a I see. 

23 ' A That is the first and foremost thing. The job, the 

24 locatian of the job is all controlling. And then there are 

25 tangential elements that. control it. The cost of the unit 
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3::54 

J 11 reatrietiona placed on a developer place a different market 

2 J range on the unit provided. For example, up until last year 

3 I 1 .it waa impoesible to get a mobile home development of any kind 

l ' 
4 ! in Albemarle" where you could locate them all over Greene 
. I 

5 1 i county. 

6 COURT: Yes sir. 
i 

' I I ; A Well, that• s a result of no restriction versus 
I 

8 II heavy restrictions. 

1

1 ' 

I . 
9 I of thing. 

10 J beauty is attract.tng people who want to liw:: here permanently. 

11 11 They want to come here for the ,ark, they want to cane here 
i 

There• s no medium to deal with th"-t kind 

The nthar thing is ~hat this area because of its 

i . 
12 I because of the amenities offered, they want to cane here because 

13 j of the many, many milJ.H• - and I disagree with Doc~or Yearwood 

14 I on this, a lot of people cane here to live because of the hwdre • 

15 I! of· square miles of that National Park up there, that they can 
-I 

16 I get to very easily. 
I - . 

17 Ii reason, but I'm saying that the influence of homes here is going I 

18 I to continue on that basis and Greene county because of the 

Some of my friends live here for that 

j 

19 j I economic structure, I be l.ieve Your Honor, should look toward 

20 broading its employment base so all of its people in the lower 

21 mlddle income groups do not have to leave the county for work. 

22 And I think that• s what they are trying to do by establishing 

23 tJleae·clustera. And of course my final point would be that when 

24 they establish a cluster for growth, I think they mean that this 

25 is a place to work, it• s a place to play an~_ it' a a place to live. 
---~~-·-· 
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i And haw wll they succeed depends upon how well they administer 

2 their code. 

3 COURTt I take it that your proposition ae already 

4 advanced ia that you differ with the other planners or those 

5 Who are in the Thanas Jefferson District have indicated that 

6 there would be a financial deficit to the county administration 

· 7 you say that it would be a financial gain to the county, such 

a a development? 

9 A Your Honor, let •s put it this way, I must go back 

10 to your instructions to me. The Thomas .Jefferson Dia tr ict 
a 

11 took an academiq study prepared by/Washington Research firm, 

12 on a. situation that existed in Albemarle county - Hollymeade. 

13 That ia a situation which is not yet factual. Bollymeade is 

14 leas than 4 percent developed, therefore the exercise - I stated 

15 to the Court, that it was academic for that reason. It• s not 

16 baaed en fact. 

17 COURTa You're saying that there •a no •••• no basis on 

18 which anyone could make an educated estimate either way? 

19 A That's ••• 

20 COURTa That you couldn't say it would be a profit or 

21 it would be a deficit? 

22 A That'e right, air. I'm saying that my study by 

23 · your instruct ions was narrowed exactly to the methodoiogy tbat 

24 was uaed by Mr. Evans. I did not .90 beyond that. · But I do not 

385 

25 agree with the methodology and the only one that I would agree w th 
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1 i 11'- the Col1 . .r.t please, would be one that would be based on the I 

I sv6 

2 II fi.J!ancial analysis of Greene. county's posture within the State 

3 of Virginia and the federal budget structure. And only that 

4 way would I begln to approach it. 

5 COURT: Well, is it ))ecause of environmental impacts 

6 then that growth is becaning so restricted in many areas, which 

7 J previously had i.ncurred growth, such as this? 

8 I A That•s correct f:1!r. And the jurisdiction in whlch 

• 1 I have the h<"'nor to be director of planni,ng for so many years 

10 I the problem that came to pass, unbeknownst tu those of us 

ll 

121 

13 I 
14 I 

15 I 

who started in the planning situation down there - we never reali -

ed that the cost of storm drainage for example was going to excee 

the cost of schools, but that wau because the •• in the days of 

the formation of planning in Virgi'nia we did not have control 

through site plan ordinances. We hadn •t t.he ability to control 
j 

16 off site drainage from development. The environmental impacts 

17 of these things certainly were a budgetary consideration. The 

18 difference is now, if the Court pl~ase, · is that Greene county haa 

19 the opportunity to benefit from those experiences a11d can - it 

20 ob¥ioualy is working on ordinances to alleviate them to a certain 

21 degree. I think the position that I 1 m taking sir is that the 

22 county government is not qrganized to provide development, it•• 

23 organized to · regula ta it in some form. And the purpose of a 

24 developer is to bring the houses to the people that need them. 

25 And that • s •••• 
·-~~--·---~-----
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l COURT1 Suppoae we analyze this point, as I Wlderatand 

2 it •••• now, at the last judicial con·ference we had a profesaor 

3 frem the University of Missouri on environment.al law, who indica -

4 ed that there• s a cona.-.derable grdwth of opinion among planner• 

5 now which is somewhat indicative of the thinking of the state of 

6 oregon, to this .extent. That Oregon has abolished its State 

7 Chainber of COl'lll\erce and its State slogan .is now - walk into 

a oregon but please don't stay ••• 

9 A Yes sir. 

10 COVRT1 Ia thia generally recognized to known pl.annera 

11 as th• way the wind is blowing? 

12 A Yes sir, there's a lot of discussion about this 

13 among planners. I don't think that there ia any broad spectrum 

14 of agreement among planners, thclt any area can plan so that 

15 nothing will change. 

16 
COUR'l'a ·You 're saying that if Greene County says welc · 

17 to Greene County but please don't stay, it would be invalid? 

18 
A Thia ia my opinion sir because my feeling .ia haMd 

19 l•ntirely upon tba individual right• in terms of that individual 
20 

who ccmea here and buys either a farm, a recreational lot, a 

21 
eub-diviaion lot or a parcel of grotind •••• he baa that right. 

22 
· if he doe a it, then there i&n • t anything that this county or 

do 
23 

at.ate or thia c:mntry can/to keep him off of it. 
24 

COURT1 What about the farm though that ia proposed. to 
25 

beccme a sub-division now that• a 
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11 Payne -····,-1- ·-· ... --·--··-....... -·--··--.. ·-----·-·-·-·-.. -···-·-·--·-----· .... --···-------·--
IJ~a 

--·---·--· -· ---··-·-------·--·- I -·---
• I j . 
1 11 As it now stands althouga the 'preliminary pl.at was approved, 

; : 
2 ii it was a tranaition from agricultUX"al to sub-division property •• I! 

LI 

"
1 

/ J it' br inga us back to this question. · Does tne pub.Lie policy of 

. 11 

i i thia coun~ y haw a valid objective in saying to thia man, leave 

tn:is as a farm and don• t make a s~div iaian? I• the county 
I 

forced to acknowled99 it and say that if its got to be done, 

this is as good a place as any? 

8 A In my humble opinion sir, agairi representing 

9 
j i the fact that I am on Mr. Matthews• aide in thia thing, I think 

JO 
that they have two things to consider. Aa a planmr, Ruck.era-

11 I ville haa been selected as an area of growth, that being so 

J ') I - i the cmatruction of sub-divisions ought to be allowed in that 

13 ar•a, aa well aa induatr ial, canmercial developoenta along with 

second, this county had an ordinance on it• 
14 

1 the other things. 
I 

] 5 ! 
· I booka which Mr. Matthews, I think to the best of hi• ability, 

i : 

16
1 all~ded by - the alib-diviaion ordinance. And I do not: bmlieve 

17 I it!ia a valid thing, given the location of the sub-division to 
I 
' l8 

bring him forward to an approved preliminary plat, and the ordin nee 

] 9 ' 
i it.self quite clearly states that you haw •ix months in which 

9Q I ! 

~ I to:prepare your final plat. And aa a matter of experience the•• 
21 L 

t.hinga do coat a great deal of money, there are engineer• who 

22 
I can testify aa to What they. coat - and Mr •. Matthew• has hi• bill , 

but that would be· true of any develorxnent. 'l'hfi point is I don •t 
24 

think that you can say now you go out and apand all this money, 

25 
_d~~.Rlat, w.•11 9iw you •ix montba to bring -t.be-· fiDBl-iA.-- ---·---
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Payne -

l And if the final is brought in and it isn •·t approved then you 

2 have lost it or if you don't make it in six months l"Ou've lost 

3 · it - that• s a valid thing, but he .did that. Re brought his plat. 

4 in in ·good faith, he worked with the county, as far aa I know 

s there was no .major die11.greement1 the plat was brought in for 

6 approval. It was appi:oved. He went ahead with the six months 

7 and got the final done.. I believe the county is obligated 

B to consider ·that fact •. 

9 COURTa Because of the stepa that he had taken? 

10 A Ye:a sir under the ordinance that he conside.red, I 

11 believe that• s t::rue. I would not have that same i.'ee ling if 

12 this were just something, a speculative venture. Where Mr. 

13 Matthew• or myself or anyo.'18 else had gone out here and bought 

14 a farm somewhere and then came in and hollered like the diclcena 

15 when they adopted the plan - said, no I want to sub-divide 

16 the land. No air, that's nothing.~ •••• but thi$ is a bonafide 

17 aub-divieion • •• 

18 COURTa Isn't it typical when zoning is about to be 

19 !enacted that there's a great rush to the gate to get through 

20 lie fore tlM ·gates· cloa'l 

21 A- I thought about that sir. but I read that interim. 

22 ordinance very care fully. And somebody gave this a lot of 

23 
· thought before I saw it. Because in it is quite clearly stated, 

24 quite clearly stated, that anyone who has a preliminary appJ;owd 

25 
plat, and haait begu11 ••••• that indicate• to • that there waa 
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-· .. ·-·-·-----. -~l~.-.'--t--he--.--c·ou·---n-t:-.y-w_a_.s_c~: ~t being fair with these pmople. 
390 

2 COURT& In other words you conaider the way the 

3 ordinance was drafted to be consistent with good practice and 

4 planning, to allow for such a s.ituation as this? 

5 A Yes air, they wanted to be fair with people. 

6 And I think that they did that. And of course that• s the 

7 difficulty with me i!l this case, because I think this plat waa 

8 presented in that light and with that intent. I have difficulty 

9 in understanding why it was not approved. 

10 COURTa 'l'hank you very much, Mr. Payne. Counsel may 

11 haw some questiona in connection with what the court has 

12 I raised in thia diacuasion with Mr. Payne. Tbank you very much. 

13 You may stand aside. 

14 A Thank you, Your ·Honor. 

15 

* * * 
16 

17 

18 

19 

20 

21 

22 

23 .. 

24 

25 
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1 

2 

3 .... 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 JAMES HARRIS, having been previously sworn, was recalleld 

15 and testified as followsa 

16 

17 DIRECT BXAMI~TION 

18 BYa Mr. Parker 

19 Q You did testify before and your name is? 

20 A Jaraa• Barria. 

21 Q Yes sir. ·Mr. Harris •••••• 

22 COURT a Mr. Harr ia is being recalled I take it and I 

23 think he should be reaworn. 

24 ,:(Mr. Barria aworn.) 

25 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 



11 ; . -----------·--rt--: ______ _ 

App. 431 

Harris - Direct 

J ; I ' Q Thia ia your plat and l: asked you that aaane qwaa-
I 

2 tian before? 

3 1' :les sir. 

4 Q I apologize. lJi making up this design for land -

5 fe»: this land uee, did you take into account the factors which 

6 

7 

8 

9 

10 

11 

would effect the ultirnate · payout on the land, th&t is did you 

take into account - for inatance, you could have had l acre 

lot'aizea, 2 acre lot aizea, 10,000 square feet lot sizes, 

5 acre lot sizes, did you take that iuto account when clrawiJ19 

up thia plan? 

. A Yea sir. 

12 Q Did thia particular piece of paper have anything 

to do with what you daaided waa a feasible development an the 

14 
, ground for this development1 

13 

]5 

16 
Q What ia this particular piece of paper? 

17 A Thi• ia a aoil map ·prepared by a aoil acientiat 

18 '1\at we hired, Hr. Kaster, from Prince Williaar. 

19 Q J>id you •• • 

20 
SIAtxmTBRa If the Court pleaae, l ••••• of 

21 course this is not a jury trial. . .but Mr:. Barria cannot. • . 
22 

. X don't really thinlc Mr. Harris can testify on that - only*• 

23 'l'aorntcm can ••••• 

24 
Q Well ••• 

25 
COURT1 
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Harr i.s - Direct _ j 3~3 . 

i 

l vouch for its validity, but the fact that he used it. I 

I 
2 A tto sir. 

3 Q I propOH to have Mr. Thornton testify about this 

4 in a general way, Your Honor, and I will blt.errupt the testimony •••• 

5 it's a question of what ca.me first ••• 

6 COURT; . The onl~ question is whether he uaed it, it 

7 seems to me, and whether OJ.' not it was valid - he may state who 

8 id it. 

9 

10 

11 

12 

13 

Q Yes. 

COURTa I think that should be Cione for the record, 

but I'll consider whether it will be admitted into evidence, but 

he certainly can •tate what he used, whether it 'a admissible in 

evidence as an item - a•· an exhibit or not. 

14 Q Did you - you did tise this ~ can you tell ua 

15 what it show• in general terms, sh0>1s to you? 

16 A ·It was prepared by.• •• 

17 Q What did it mean to you'? 

18 A well, I engaged a soil scientist to give m• the 

19 qualities of the soil that ~ were preparing to develop. 
I . 

20 Q And if you will please, tell me what it meant to 

21 you - wba t these marks n1aan on there? 

22 A Along with thia we hnw a · report, Which you have . in 

23 your hand over there. 

24 Q Yes sir. I'll be glad to give it. t.o you, becau• 

25 
it looks like I •ve been remiaa in that · conne 

·--~ 
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6 

7 

8 

9 I 

App. 433 

Harri• - Direct 

A Thia report was prepared by a soil scientist ••• 

COURT• What waa the name; Mr. Barri•? 

A His name was DWight Kaster, excusf> me ••• 

c OORT I Raster? 

A Kaster ••• 

COURT; Dwight I<asteri 

A .K-a-s-t-e-r •• •.Kast.er. 

COUR'l'1 All J;"ight. 

A Fran this reiilort and thia soils map is where l 

10 / baa1ed my design of my sub-division 

11 I .I 

on. 

. Q Well.•• · 

12 A Why iWe e lectad to use this in lieu of another. 

13 Q What do these hash marks mean 011 this plat"/ 

14 What do they mean to you? 

15 _j 

A· 'l'a••• ha•h maru are tbti soil.a that are definitely, 

16 acaording to the report unsuitable ·for drainfia lda. 

17 Q All right. 

394 

18 
COUR'l'a What'• the coloring of thou which are unauita le 

19 now, Mr. Barris, as far as ••• 

20 Q The hash marka, Your Honor ••• 
. I 

21 A They are bash ••• 

22 
COURT• 0'1 ••• 

23 A 'l'h• haahad area. 

24 COURT a All right. 

25 
Q Mr. Barria now I'm-~o~ to uk you. You 
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-·--·-----++------------------~-·-H_ar_r_i_•_-_o_ir_•_c_t ______________ ~. · 
1 · .J.ndicated your qualifications to the Court? 

2 ·A Yes sir ... 

3 Q Suppose ynu were to have to 90 back r.nd taking this 

4 property - the report like this ........ suppose you were to have 

5 to go back and divide it up into 2 acre parcele ••••• you were to 

6 divide it up into 2 acre parcels,approximately ••••• I.know thi• 

7 will take more study than you are able t\l detail ••••• to give a 

8 detailed answer •••• 

9 A .Yes. 

Q But approximately how many lots could you get in 

on the gr~und in this development? 

A If .t;hf.I CJro,w'ld were - you know, canplete ly good 

13 all the way across •••• 

14 Q Which is not the case? 

15 A No •. We co\lld expect approximately 80 percent. 

16 Thia is normal out~t of lots on ideal conditions. 

17 Q What would be the other 20 percent? 
I 

18 A Roads, drainfield areas, you know, the different 

19 . traffic patterns that may came up. The configuration. of· the 

20 

21 

22 

23 

ground, the topography - all of this ••••• conaidering that in 

the ideal conditions you are going to lose about 20 percent. 

Q In other words if this were all perkable land, if 

1 can put it that way, you could utilize so percent of the land 

24 area - Mr • .Matthews' land area in lots? 

25 A Right. ' 
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Itarr is - I>inct 
--- .... --i~----·--·--·--···----- - ------ ·-·---·-----·--· ------· ·--·----·-··--------

11 
I ! I I; 
2' 

Q In 2 acre lots? 

A Right, sir. 

a And ln those - how many acres :·loc:s he hav1S, i."Ofresh 

.i our memory? 

5 r. He has l!.t acres plus. 

6 I iJ If all ·ti~o land w.:;ire perkal?le, how much - how many 

7 lots could you put in there •••• now, al.lowing 20 parcent - allow-

8 inf what you think is proper? 

9 A All right. The ma:dm1.un he could usa if every 

10 

1l ss
1

1ots. 

Q J'ill r igb.t, sir. 

A But you take 20 percent cf that off, or 80 percent 

396 

14 times that and it will give you the amount that ~·ou would normal y 

1s I 
i 

16 I 

17 I 

18 

19 

20 

21 

expact t.J ~t. 
I 
I That would be 40 - that's matter ~f calculation ••• 

COtJR'l'1 You don't need to go through the calculation. 

Be •a given the percentage and number there •s no sense in 1:1pendi 

t1- going through the exercise of arithmetic •••• 

Q I nave a reason, because I'm going •••• 

COURT1 Well, figure it yourself then. Don't ask the 

22 wit.neaa, you can apply the ar itlunet ic •••• 

23 Q That would then be 44 lots •••••••• the queetion is 

24 now about how many, with this study that you applied, about how 

25 many lots of those 44 could you in effect in this aub-division, 
...,.-----··----
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Barr is ,.;. 'J)irect 1-------~ shifting them around as beat you' could? 

2 A May I state it this way, sir. . We aJ:e losing 

3 appl*ox.i.mately 40 percent of ground when definitely - according 

4 to the report it is not suitable for drainfields. 

5 Q All right, sit. 

6 · A There ill certain ana.a that - another pC>ss ible 10 

7 per~nt that is queat~onablo. And so therefore ·you are leav.ing 

s about 50 percent. so we are using some of the bad land ••• 

9 Q In the ••• 

lQ I A In the lot.a,with the lots·- we are ·pr~bilbly talkin~ 

11 in the neighbor~ood of producing around 30 lots. 

12 Q Around 30 lots? 

13 A Yes sir. 'l'his is providing those lots will pass 

14 the health, perk te'1t .... 

39'7 

15 · Q HoW muah money have you had to charge to YAr. Mat~-~~ 

16 to ·date with respect to these. plans? 

.17 A The boring, the soils report, and the boundary chec1' 

18 and the topo, starting with the preliminary· to the final, I have 

19 I billed 111r. Bennett Matth'-lwa, for the prelim'inary plan - $1,500.0C,. 

20 and $10.000.00 far the tJ.na1·. 

21 Q All right. .. · 

22 A As it stands right nJW. 

23 COURT 1 · was · that billed at the time of the Z>ning 

24 appeals hearing, of th41 bOa.rd of zoning appeala hearing of thu 
25 matter? . ,. .. .- ~ .. 
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Harr is - Direct 
-·--.. --.~ .. ···--···-·---- ·-·--···---·-·-·---------.-.. -·-·-·-··-·---·-·--.·-···"·---·---·-·---.. ·------- --- ···------·-----~-

A I billed the - Mr. Matthews, I think in the m d of 

2 August. I had already beeln paid for the preliminary. 

Q But you had •••• 

A I'm not sure the date· I billed him. 

5 COURT: Were you at the heariD3 of the board of 

6 zoning appeals? 

7 A ·yes &le. I'm aure that that - the bill was submit d 

8 by that time, yes sir. 

9 

10 

11 

i 
12 ! 

I 
13 I 

]4 

I 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q When .were you aware of the fact that having sub-

mitted a preliminary you we.re limited to <3U.'bmltting a final 

within six montha? 

A Yes sir ••• and we did sir. 

Q Answer Mr. Slaughter's questiona ••••• or Mr. Dickey. I 
YO'titt Honor, I have neglected something before they cross examine 

COURT1 Ge ahead. Go ahead with it. 

Q With respect to the roads, what - if this were pla d 

CR.It in two acre lot•, what sort of a road would you.have to put 

in there then. as opposed to the sort of road that you've got 

pl~ned right now? 

A We would put in a state minimum road, and we would 

h•'"9 to go all the way to the rear of it. 

Q Ia that ••• 

A Approxilllatel~ through the center of it. 

Q Is that effected by the shape of the plat ••• I mean 

of the tract? 
------·----'-'----- ---------
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I Barria - Direct ________ l _______ --------+-
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l A Yea air. 

2 Q By the way While I have you hare,. I notice thi• 

3 ·little red mark up here, where is the sewer arfta - the sewer· 

4 plant qoing? 

5 A ln this area riqht here - with a raise of 300 

6 feet .. 

7 Q would you pu~ a little blue mark with that pen on 

s the plat there plea•• sir? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Well, it•a approximately here. It has to be 

300 feet from the boundary property line. 

Q H•3:8• not here? 

SLAOOHTERt What's that the sewer? 

Q Sewer. 

A Sewer t::eatment plant. 

Q All the way across the tract, frcm Where the gentleab 

testified •••••••• what_. is a 900t1 planning coat for the kind of 

road that you wo•Jld h11.ve to put in, if you went to two acres, 

from thia point to this point? 

A All right, there's approximately 4, 100 feef; across 

the. tract 1n entirety. I would say you would roughly have 4,000 

t .. t and theae circumstances we_ would probably be running betweel'l 

20 and 22 dollars a running foot ••••• road construction. 

Q NOW, haw you computed, that ficJUJ!'.4? 

A 'l'hat fiqure would be.approximately 80 thousand doll•lr•. 

Q 80 thouaand dollars? 
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------···----·-----··1--~--------------------·------~:U-r ~~~ Direct _ 
If ·----

J ! I A Yes sir. Now this ls limited to whatever the 
I 

2 I contractor will charge at the time of the construction. 

3 Q That's what you would expect? 

4 A Yes sir. 

5 0 Now I beg yoi.1r pardon Your Honor I'm finished 

6 I with 

7 I 

the wit:n.ess. 

COURT: ,~111 right, Mr. Sl.nught3r. 

8 I 
I 

SIAUGHTER: Mr. Dickey will take it Your Honor. 

9 

10 
· CROSS EXAMINATION 

11 
I BY: .Mr. Dickey 

12 I 
I 

Q I have very few questions. You test:f.fied 

13 that you could get about 30 two acre lots out of t.his land, I 

14 take it? 

15 
!>i. Thia is an expected ••••• I have not redesigned it ••• 

16 
Q And the extra land you've 9ot, you would add to the 

171 ,, 

181 

lots, to the two acre lots? 

zi.. Yes. 

191 Q So you wculd actually get 30 - 3 acre lots after 
20 

20 percent ••• 

21 
A It would probably average that, air. 

22 
Q All rl~ht. You did - you were told by Julius Morri 

00 

23 
weren't you that the county had passed an ordinance, and you act lly 

24 
bought a copy of the zoning ordinance· fran him on March 4, did y 

25 
not? 

----'-'-' 
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A March 4? 

Q March 5? 

App. 440 

Barris - cross 

No sir. 

A I had previously bought one during the fall of 

401 

4 '73. 

5 

6 

7 

8 

9 

10 

11 

12 

Q I say a copy of the zoning ordinance right after they 

p:inted it, the next day after it was printed c;,ff, is that right 

air? 

A · I per•onally di.d not. 

Q Mr. Morris did tell you did he not, before - when 

you brought in l~ plans fm· the sub-division t.hey were considez:-

ing a zoning or~inance? 

A Yes. 

13 Q And he kept you apprised of the zoning deadline did 

14 be not? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

PAIU<lima That has not been refuted, Your Honor. 

COtmTa I don't believe it has either. He hasn't 

undertaken to refute what Mr. Morris said •••• 

Q With that q.uestion, YC'lur Honor, I rest ••••• 

COURT1 Any other redirect? 

PARKER• Hot at this time.· 

COURT~. All right, Mr. Harris, you may stand aside. 

Thank you.· 

PARKERs Now sir, Mr •. Thornton. 

COURT• All right, Mr. Thornton. 
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i I 

1 i 
I 

2 recalled and teatified as followsa 

JOHN THORl'iTON, having been pr~viously aworn, wao 

4. DIRECT F!XAMINATION 

5 BY; . Mr. Par'k~.:!.r 

6 Q I belieVf..'? you stab?.d earlier .in Y''ur testimony 

you went out ther0 v.nd yvu looh~··1 at this - h«va you had occasi 

no.,~ t,'.:l look over this so.il survey? 
' 

'l A I can make a . limited statement, based on 15 

12 holes on the up~:>er areas, naar the top c:>f th€~ .::idges, using 

13 the topograph:,1 lines c111 thi;;,, map ••• 

14 COUR.Tz Well, wait ......... just answei· the question. 
I 

]') I can you 01· can you not say that it's cons is tent? If it's not, . I 
I 
! 

16 say so aad if it is ••• 

17 A l cannot •••• 

18 SIAUGHTE:R.1 May it please the Court •••••• 

19 A •••• vouch for the whole area •••• 

20 Q He cannot vouch .to.r the whole area, the only 

21 question ••••• 

22 

23 no ••• 

24 

25 

COURT: W~ll, answer ••••••• his answer then would be 

Q No si.r, that would not be his answer. 

COURT& What is it then, Mr. Parker? 
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1 Q uis answer would be sir, that he - that it 

2 is conaiatent I think with what he has done, baaed on ao much 

3 study ae he baa done •••••• and that's ••••• 

4 COURT& i;ow, Mr. 'I'hornton, you are saying that you 

5 cannot an•wer the question in its entirety ••• 

6 Q Your Honor; I must object to the Court's question. 

7 A I~ ••• 

8 

9 COURT: This witness has not responded to the question, 

10 Mr. Parker, ano an objection was undertaken to be made. Now 

11 I' 11 hear the objection before the court admits the answer. 

12 SJ.AUGHTER1 May it please the Court, I object on the 

13 ground that this plat and Mr. Thornton are unrelated totally. 

14 Mr. Thornton has gone out and made certain drillings and come in 

15 with a certain conclusion. Mr. Harris at least used this as a 

16 basis for the preparation of the s~-division and for that limite 

17 purpoae - while I didn't agree with the Court, I can understand 

18 the court's ruling to let it in. I see no grounds for .. admission ••• 

19 COURT: That'& not admitted into evidence. The whole 

20 question is whether Mr. Thornton would disagree with Mr. Barria 

21 or what Mr. Harris has used as a basis for his dividing of the 

22 lota. Now if he' 11 answer the question, fine .:.. I'm not sustainin 

23 the objection that way,but he has not responded to the question. 

24 Q I can understand that •••••• 

25 COURTa It leaves the question unanswered in the way You 
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! 
2 Let me try to get at it a different way •••• did you 

3 go - I may have to repeat just a little bit in or:der to get 

4 there ••• 

5 COURTa All right. 

6 Q That's what I was t.rying to avoid doing. Did you 

7 go on the i.>roperty and 1nake 15 holes? 

8 A Y'e s , :;: did • 

Q And where did you make those holes - show us on 9 
I 

10 I the plat? 

11 COURTa Mr. Parker he's going over previous testimony •• 

12 Q l tried .to lii4y a foun<latio:i for the question proper 

13 ly ••• 

14 COURTa Well ••• 

15 Q s~ tha witness will understand it •••• 

16 COURT: 'l'!\ia question is whether he •a examined the 

17 plat and can identify an there where he wae when ••••• 

is A I cannot pick out exactly where ••• looking at thi• 

19 plat right now. 

20 Q can you juat pick out approximately where you were 

21 Wilen you made theae bole•? 

22 A I can ..:nake a general statemnt. 

23 Q All right, air, would you make the gemral atateme:i 

24 with respect to where you-did your findings conform with th.US 

25 p1at, so far ae the findings you made? So far ae you did ntake 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 



App.M4 

Thcrnton - Direct 

l fin<!ings? 
'··' 

2 A ~o far as I did make findings, . to use your word a, 

3 on the ridges aa locat:Ad on· these plats - you can see tht! 
I . . 

, 

4 ridges hei::e, here, top here, etc.•'• •• where I did make fin~inga 

5 near the top of the ridges, based on thG definitions of these 

1 05 

6 nWl1btir codes, as ••••• as provided to me. It did ger~rally agree •••• 

7 in these areas. I will. say that much •. 

8 Q All right, sir. And you also examined lower areas, 

9 some lower areas, ~cause you were able to state that certaln 

10 portion• of the land wo~ld ba unsuitable? 

11 A I axarni!Ultd it by looking ,at, them without di99in<J 

12 any hales • 

13 Q I see. All right •••• 

14 A You can see the water there. 

15 Q You can. see it 'there? 

16 A Yes. It's not··.aecessary to dig the.! holes. • • •• to 

17 see the water. 

18 Q And those lower area.e were - were those water areaa 

19 the general are~s of tt~ hash marks, on.this plat? 

20 .A In general, yes. 

21 Q That• s all. ·Thank you. Answer Mr. slaughter •. 

22 COURT a Go ahead, Mr. : Slaughter. 

23 SLAtJGBTBRa We have no questions. 

24 DICKEYr We would ask that he be excused. 

PARKER s Now, Your Honor, I think he can. 
·~---.,-~~~~~~~~~~-'-~~ 

25 
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! : COURTa All right, Mr. Thornton, you are excuaed, 

., i thanik you very much • 

. ~ I I ,, : 

j I 

i 11 

11 

;") 1 I 

A Thank you. 

PARJ<ERa Mr. Matthews. 

Ii / / BENNETT T. MAT'l'HBWS, having been previously sworn, 
It · 

1 l , 
7 j'/ was recalled and testified aa followsa 

I • 

I' 
H 1 I 

I' 

9 i I 
1

1 I 

DIRECT EXAMINATION 

JO I BYa 
1 

Mr. Parker 

11 ii : Q All right, Mr. Matthews, if you were to start 

1 ~ JI now.~ ••• if you were to take the position right now ••••• you were 

n 
1 
j going to abandon this project as you had - as you had submitted 

14 
J it t;o th8 county, how much money would you ha,,. in,,..sted, 

is ! ! providing you did abandon it7 
11 i 

l<i ! COURT a Now Mr. Parker in what way are you rebutting 
]7 I 

• ,! the teatimony that this defendant has presented today? 

18 
I I 
I! You 'are covering the aame ground you covered when you put your 
11 

19 IJ evidence on in chief. 1· : 
::!O I 

Q Your Honor, no • ir, in the defendant• s case today 

21 I ha establi•hed - he made an effort to establi•h that by the uae 
I 

I I 

23 

of two acre lota, Mr. Matthews could avoid a 
I 
' he had two acre lota, it would pay out. The 

hardship becauM if J 

! 

question of hardahi~ 
24· 1 waa 'vary much in thia caH. I propoae 

2
;, ! testimony and other testimony elicited 

···-------- --- 1 ______ -,---------·-- ··-----·--···----··----

that you take Mr. Matthews 

here ••••• take their . 
··-·-----·---------·----·----·-----"'--·---- -·--· 
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i f igurea -the 1r 5- to 7 thoueand dollar f igw:ea on tbeH : lot• 

2 and ahaw that if tbi• aub-diviaion were ••• 

3 COUll'l'a · '1'1'at baa nothing to de with the coet h• •a 

4 incurred up to date, nCIW, Mr. Parker. That: has to 'do with the 

5 value of the thne acre lot or three •••••• now, you are talking 

6 abCNt what he•• already teatif J.ed to •• hie c•t. Nobody baa 

7 nf•ted that today. 

8 Q I underatand that but ••• 

9 COURT a MC#, X 'm · ruling that you an not going to be 

lO I permitted to reiterau :what be•• already testified to. 

11 

12 

13 

14 

Q May l••••••• 

COURT• Unle•• hie coat baa changed since last wee'k. 

Q Bo air, X caly want to get in fee my purpoaea • •. 

COUR'1'a Bo air, Mr. Parker, that'• not the pui:poH of 

15 teatim•Y• ••• it'• -fer th• l'U'PG8• of the record and the Court, 

16 not counael. 

17 

18 

19 

20 

21 

22 

23 

Q I • • •. 

COURT• J.f you don't recall it, that'• your ~ard luck. 

Q I recall hi• t.atimony •••• 

COURT• I'• not going to ailow you to go owr the 

.... thing. 

.Q I recall that it waa $18~000.00 ••• · 

COORT1 NGW, it'a obviowaly in i:he record. 

407 

24 Q All rJ.tht, air. BoW, Mr~ .Matthewe, yau h•V. al.nad1 

25 atated t•t y·our purcb••• price waa $48,500.00 fer the land,· 1a 
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1 i J that correct air? 
I 

'I A That ia correct. 

Q If you were to build a road in ••• conaidering your 

i. profeaaion and your qualifications, ie it true that the road 

!) would coat in the neighborhood - wll, what is the figure, ao 

<> I we won• t have • problem? What i• the amount ••• 

. 711 SLAUGH'l'U1 Judge, I object - we bad that in the ••• 

s ii from Mr. Barria, who waa qualified ae an expert •• I really ••• 

9 JI COURT1 Well, it •a .repetitive but he haan •t cove.red 
11 ,, 

10 ii that area. I don't see why you would need to add to it, Mr. 

11 i PUJcer. But aa the owner, I think Mr. Matthew• ia entitled to 
I 

' u j testify to it, if he'• got any different figure. He's not bound 
I 

]'.1 1 by the other witneaa. The objection ia overruled. 
I 

M! 

I 
__ , i 
:. 1 qmat on, 

11 
16 

17 I 
18 I 

Ii 
191! 

I 
i 

20 
J thousand 

2l 

23 

Q Please answer the que at ion? Do you remember the 

Mr. MattheWa? 

COURT1 What •a the coat of the road? 

A The coat of the street? 

COURT a Yea air• 

A The eatima ted cost would be between 80 and 100 

dollars. 

Q All right, air. 

A conaervatiwly ••••• for two acre lota. 

Q If you had to put a aeptic ayatem on one of th••• 

2,1 two acre lots, what would it coat on the average? 

08 

25 11 A saaed on a 30 to 35 lot aub-diviaion, the estimated J -·-- ------·---·-----·-·--__u___ _______ __,________________________________________________________ -------· ------ ·------
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1 co•t of nptic tank• and aeptic ay•t•m• would be 52 thouaand 

2 dollar•. . ... 

3 

' 4 

5 

6 

7 

Q What fJ.tur• do you - are you uaiag per lot? 

A 15 hundr•d dollar• per lot. , 

A The con of putting 'in .•••• 

·COURT• ·saw "ould you INt in a -Mptic: tank in a 

s dew lopment lot be fore . the CMler bOught · it? Ycnt are talking 

9 ab~t yaur coat now or aamebody elM'• cost now? 

10 A I· thlnJc '.~ intent ie to - w. haw Hwage - ceatral 

11 · aewap on the other. Your Honor •• • 

12 

13 

14 

15 

16 

. 17 

18 

19 

COUR'l'a You ari talking about individWll aeptic 

t:anka. now, you are aaying that that you would put. those in 

before yo\i •old the lou? · 

· Q If _he. aold them with them~in then. 

COUR'l'I , What· ••• in What ·building uade would you put 1 

Mptic tank in a lot before you •old it? 

,. Well, I MVer have •old·.alot. 

COURT•· All right,· now. Mr~ 'Parker, that qmation i• 

20 apeculatiw. Be ·haan't indicated that he propoeea to put Mptic 

21 tank• in th••• lota, if they are -individual'ayatema. 

22 Q The'" figure a th• t the ·county, Your Senor. · gave 

23 baaed an the ·lota - the gentlaman they had teatif ied - was it 

24 1-Hd - lot• that -· with .. without • •Ptic ayatem? -

.. 25 COUR'l'a Be didn't aai anything abon it either way. 
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. - - --· -~L------···· ·--·-··-···---·--------···--------···--· ··--·-·-··-·- -·----·-·····---·--·--··----·-··----·--------
, 11 You didn •t ••k him. The question is considered immaterial here, 
, ! I 

2 
1

1 and apeculative. 

Q All right, air. 

COtJRTs Now aa to what it would cost an owner, that •a 

s another thing, but it baan•t been indicated that it coat Mr. 

6 
1
j Matthew anything. 

I! 
7 ii Q All right, sir. What then would be •••• that's 

'i 
I I 
'I 

a Ii all right, air, I'll rely on the figure as statad •••• no point ., , , 

9 I in my aaking Mr. Matthewa •••••••••• Mr. Matthews answer Mr. 

I 
10 I Slaqghter •a questions. 

n !J SIAUGH'l'BR1 No Q\19Stiona, Your Honor. 
!1 

12 :1 COURT• All right, Mr. Matthews, you may stand aside. 

13 

14 I 
I, 

. 11 
15 I 1 

]6 :1 

171 call 

rn 

19 

PA1U<BR1 we rest. 

COtJRTa Any rebuttal? 

DICKBYI Could we •••• 

COURT 1 All right, you may consider whether you will 

any further witneaHa, go ahead, sir. 

DICJ<BY• W• reat ••••• 

20 JAMBS HARRIS, hav~g been previously 8Warn, was 

21 recalled and testified aa followa1 

22 

23 DIRECT EXAMIK'TION 

24 BY 1 · Mr. Parker 

25 Q Juat one question, Mr. Harr ia. What would it coat 
--~----···--·-------··----
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· arr la .. ·- . DJ.net. 

i to nd8ai9n t.hia plat in order t.o submit. it. t.o the . county 

2 iJa t.we acre lot. •ize•? 

3 A It would be normally t.wo hundred - .two hundred• 

4 fifty dollar• per lot• · 

5 Q Whic:h ·"9Uld ame to - all right.. :•.lr. we'll calcula 

6 that •. 1 He it.'• 9••tin9.late in the day. 'l'hank you air. 

7 

8 CRQSS BXAMINATIOH 

9 BY1 Mr. Dickey . 

10 Q The .... fi9Ql'• with three acre lote? 
. -' I 

11 A Ye•. eh"•· 

12 Q Thank·you. 

13 PAIUCBRa That'• all 1 haw. 

14 COURT• All .right. Mr• Barri•• you •Y •~nd aaide. 

15 ...... . 

16 PAIUCBRa X appreciate ·the court•• indulgence. 

17 Cota'l'a Yea air. Anyt.hing t.o ntuu t.h•t. Mr •. Diakey? · 

18 Aay evidence to refute Hr. Barr 18 • : teatimony~ 

19 DXCl<BY·a Re. 

20 · COURT• A·ll ri91\t• l taJce it.. bot.ta •id•• reat.. 

21 ·* . ~ . * . 
22 

23 • 

24 

. -~. 
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* * *. 
2 

3 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

PARKERz If the Court please. 1 can hit only tho high 
I 

spats. The problem here, we have gone into a lot of testimony 

23 today about what would be essentially a zoni.ng case. How can 

24 Ruckersville be zoned? That ia respectfully not the issue befor 

25 
I 

the Court. We are not dealinq with the entire aspect of Greene 
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1 county~ although it i• poeeible to think in terms - that ha• aomt 

2 bearing on the question. But we are not dealing with the entire 

3 development of GJ:eene County. We are dealinq with the question o~ 
. . 

4 whether thia one development and the peculiar circumstances appli· 

5 cable to it is entitled to the special uae permit. The court 

6 please, the case o.f Fairfax county v. Medical Structures, 213 Va. 

7 355, ia not precisely in point as a factual matter or as a legal 

s matter because it involved a site plan and a subsequent requeet 

9 for a uae permit. That wae involved in that case and that is 

10 not the precise situation in this' case. The court please, that 

11 
.<'; ,! ··i ·. ' :. . ; -~· 

is a case which ~actually comes 'into the precise problem that we 

12 have hare. The Supreme court said in that case, we hold that 

13 whereas hare a apecial uee permit has been granted under zoning 

14 classification - they granted a use permit and then they wouldn't 

I 15 a1lr:w the site plan •• a bonafide eite plan has thereafter been file!! 

16 and diligently pursued and substantial expense ha• been incurred 

17 in thie ca•• to avoid change of !'9ning. Permittee ha• vested 

18 right t.o land uae and cannot be d:~tprived of •uch by subsequent 

19 legialation. '!'hat in eaaence ie what the situation ia here. 

20 we have a man wbo came to the county, and fulfilled hi• re·· 

21 quirementa of then existing ordinances. And he then proceeded -

22 and he expended naoney on the baaie of that, a fair amount ot 

23 money, before the hearing. And in order to protect.that invest-
. : 

had to expend more money in order to perfect that plat to fil~ 
meat because of the ordinance• then in effect in thia county, he 

24 

25 it under the aub•division OJ!'dinance. Now thoee are hi• circwnatencee. 
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.1 They are not a general zoning 

s prOblem of thi• county - they relate to thi• man. H• ia 

Li I aak,J.ng for a special except.ion. and I think because of the 
I I 

' / po~icy laid down in that caae - not precise ca .. - the policy 

g ! j laid down in that ca•e. he• a entitled to that •pecial exception. 
'i , , 

9 ! I Bow the ordinance in. thia cue based - the ordinance •••m• to 

w ! recognize the same problem. It giwa a presumption in hia 
I 
I I 

11 ! favor in the event there haa been a hardship. Your Honor. I 
I 

I 

12 j have tried to add up the county'• figurea. the court can do this 
i 

13 later• I den 't haw but ao much time. The figure a and the 

Jil i Cburt baa them all ••••••• they cane to 100 thowaand dollars. i . 
is ii 80 to 100 thousand dollar• for a road. 18 thouaand dollars that 

l ) 
16 l he ha• iaveabtd along t.h9 line• of - right up te now. in order 

17 I to .keep that pl~t current. 1n order to do what he had to do Wiide 
I I 

18 , thia ordinance. Becauae under thia ordinance in order to 

19 I baYe thi• pre•~icm be had to continue to ccaply in the flatun 
~ 

20 wit.h all nlevant time limiu prescribed by the Greene County 

21 •ub-diviaion ordinance, that is the word• of tb9 ordinance. He 

22 414 that. and he got thia presumption on that baaia. 100 thouaand 

23 dollar•, 18 thousand dollar•• 48~ thouaand dollar• for the 

~4 property, 166.500 dollar• Your Honor haa been cmnmitted to thia 
I . 

25 

I 

id••·····l66.soo dollar• plua 1.000 dollar• for redesign - that'• --"·---···-----····--- ·-----T·--·-·---·-·--.. ·--------------- --·-- ------- --------
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·-----r-r-~- . 
1 ' the fi911ft I acmpute • you all may refute t.hat. 250 dollar• 

. ' 

2 fer ~ acre ••••• X aan •t rem.mer ~ exact fifurea, the 

3 Ce_. will n•mbar ••••• 30 lots •• • ... ccmea to a total of 

4 173,500 dollar•• ••• if be went .to two acre lota, which ia 

s wlaat the alternative i• aa. auggeated to u, at ,6,000 ·dollars a 

6 lot .for the· 30 · lota would be $180, ooo. 00 ~· YCNr Bonm: • you canno 

7 ~- a clew'loper to. go into a prQPoai.,i• •• make 7, 000 4ellar 

a ~oper GD th8 land on $180,000.00 inveatmnt - that will not 

9 waah. ·Be cannot tura around at this p0.lnt. in ·the game. Thia 

10 ia peculiar to thi• ea .. , ~la i• peculiar t.o t.bia c•••· and 

11 1• boletered by. th• fact tlaat that land •• •t perk. I •m sure 

12 Mr. Dicby hac1 Mr• Tharn'*1 90 dawn there to ti.nil· that .the land 

13 would perk jut fine - the fact that it. wouldn •t perk just fine, 

14 tbe 41atinction bet.wen*• ftornton'• teat.,..ony and the infcma 

15 t.J.on thia pntleman nl.t.a upon is 5 percent .. 5 percent. Be 

16 .••J.d 45 to 50 percent. woul4 definitely .perk'., our estimate wu 

17 that 40 percent would definU:ely perk. · 'l'hat ia - there• a no 
• . 1. 

18 1-way *", that•• aot a 41aa9re••nt - tba~ • • an avreeanent 

19 of evla.nce. Bow Yb1ll' Bonar I cane ba.ak to What I said ia 

20 the llOtJ.on to atrJ.U. ~ •••• Wben doea the ~8'Ulty get a pnaumP'i• 

21 of - . that the proceeding•, that the concluaJ.oa of ·tlw proeeecU.nga 

23 wre a.met. . l'bey g11t t.hat pr:eaumpt.ion vb9n U.y apply ~ 

24 rJ.vbt. iav. And if they apply t.he wrong 111:" •lr, tMy do no• 

415 

25 get that pre8Wllpt1•• ·\'blty don't get it then _and __ the~---~~--
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\ 
1 
i it here. Because when they apply the wrong law thia court i 

I I 

~ ! I mu•t tell them that they are wrong. The Court haa no choice 
I! 

:{ l 1 aa to doing that. There are in reality two - there are in 

i I J reality two sub-division• - there are in r•ality two requirement • 
11 

s 11 One ia the Court judged from the evidence that ahould have bean 

6 '/ viewed by the board, moat favorable to the law1 if the board 
i 

1 / uaed btlaw the right law - because if it didn't use the right la 
I 

8 / this Court can't - cannot give them the benefit of a doubt. 

9 I Now air, they did not wse the right law, not only because of 
I 

10 I the question of the proposed plan, not anly becauae they took 
I . I 

11 11, it into account in a -y that it Oll9ht not to haYa bean takan intr 

12 account, but alao because they took things into account they 

13 I ought not to • It la obvious fr:cim the testimony of Mr. Lamm, 

14 that tlwy took th.int• into account there which ehould not have 
II 

1 s ! \ been taken into account. They took into account public opinion 
I 
i 

16 l and so far aa that public opinion • there were 20 people who ah d 
I 

17 I 1 up there on the isaue of public opinion, and didn •t get in the 
! 

18 I minutes, but Mr. Lamm said they testified with full sway and they 
! 

19 I 1•w full away to what they had to say. Mr. Lamm'• statement 

20 I befon ~ BZA, the board of zoning appaala - hia statement that 
I 

21 I 18 in the record, shows that they did giw it full sway ••• full 

22 , I away to public opinion at that time. Public opinion air ia not 

23 involved. It ia a non-legialative hearing. It was conducted 

24 aa a legislative hearing ee .. ntially. It reaulted in that kind o 

'.!S a cMatermination but that waa not the kind of det.ermination that ___ j_ __________ _ 
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board wae entitled to make .That being the aaae, air, 
. . . 

2 it ..... to me that tile aow:t •uit .in this cue ccime back to 

3 Ula pretpoaition of what:. it:. Jaaa heard here today. . I respectfully 

4 aug91at Ulat What it ha• laeard he:.:e today - th.la ie an appropria 

s •thod ef dewlopnent ••••• aa appropriate •thod of development. 

6 It:, migllt not be all--4 as Mr. Payne stated, it might not be 

1 allGIW9d if it wenn • t tl\J.a oaae •••• thia caae of tbianan cmbg 

s J.a hen, Who ti-J.ed t.o live up to the law •• it. wae, and got 

9 aaught ••• 9ot caught ~ a cbatlCJe in the· law as tim went c:m. 

lo Your Boaor, he ifl boa.nd by the law, as it exJ.ete, but he d•• 

11 9ain PC"oPerty ri:Vhta aad aubetantial right• wb.tla he undertalcea 

12 te do Wbat he did in thi• a-. The ardUaancMt provided for it -

13 all we are ••king for the court to do is hold tile county to it• 

15 . COUR'l'a All a:-J.gbt:,, Mr. Sl&\\fht:er. 

16 SIACDd"BRt My it plea•• the Court, I :tut want to 

417 

17 . talk f• 10 ainuwa at tU moat, and i-rhape aot even that long ••• 

18 to la•• aome for *• D.lcJcay •• ••.Mr. Parker ef ceuree bas at:.t:emp d 

19 •• ia hia duty to put thia man in the blat lJ.vbt. at thia ti.-. 

20 aa4 of eour• we can't. criticize him for that. But I think ~ 

21 nally haw to acme 11aak to the proceedings that:, w bad hen, 

22 · Your Boner, Which I think Mr. Parker tends to f•vat.. Thi• 19 

23 a oert.i•ari hearing •• a nault of a pet:,it.i• ·Jay Mr. l'arker'a 

24 al.lea, having had an adverae ruling by the board of z•J.nv appea a, 

25 of ar .. ae County. 'lhat beal:'d had a right to •• on thi• -
' ' 
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' Ii Hatthewa' petition for a apecial u• permit. Let me review 

2 I briefly, becauae I think it9' important. What the situation 

1 I wa8 ••••• Mr. Harri• ••id in reapcnae to Mr. Dickey'• q1111atian 

i I tha't he had bought a copy of the zoning ordinance back in 
I 
I 

.) the fall of 1973. Now that was not the zoning ordinance as 

ll, Ji ult'imately passed, but it was clear that he was aware that a 
·,I' 

i 'J zoning or:dinance waa in the process of being conaidared by 

B Greene county. On ftabruary 4, Mr •. Matthews through Mr. Harrie, 

9 made a letter application, Which i• in the file, for a aub-

/ ' 
rn j diviaion. Mr. Morris in tha beat of faith told him right away 

1 1 l that the ••• that it waa not permitted in Greene County and 
I 

I 
12 i that there was a revision by. February 26. At this time Mr. 

I 

i . 
1:1 l Mottia stated that he did discuss the zoning,impending zoning 

' . 
i 

J.1. I ordinance. Thereafter ~ ordinance was pasaed - Mr. Parrott 

F> 
1

1 an ~mployee of Mr. Matthews, waa there. Mr. Matthew• and Mr. 
11 . 

'" Ii Jlllrlr iB tMn c- in •ub•q,..ntly to talk t", Mr. Morr i8 about 

17 I a-hardship, if I recall Mr. Morris• testimony correctly, and 
I 

18 I b, the require•nts of the zoning ordinance. •otbing else waa 
I 

19 j heard - nothing certainly within the three months after passage 

· 20 I of the zoning ordinance which was only fi,,. days after Mr. , 

21 HattbMI• had filed the preliminary plat. A• Auguat 26 approached~ 
~ Ii iwhich was the six month period, six months within which Mr. 

23 Matthews had to get his final plat in, Mr. Morris called him to 

24 alert. him to it, and Mr. Matthew• did on the laet day get hits 
I 

25 I , plat in. He did not turn in a lia t of landowner a and their addre $.4'L __ _ ---------·------------ -- ----------------------·----------------------·------·----- ----·-·-···· 
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l 1 Hr. MarJ:ia called hill at•in and they all.,.d a correction iD 

2 that. Dw:'lnf all of thia period. lt waa ant;ioipated, no •• 

3 bad been queationed al»out the fact, no cne hu ever challenged 

4 the tacii that Ml". Mnria bad to haw a special UM permit 
.. 

s from th• board of z•inlJ• And Mr. MattheW• made one mistake 

6 which J.a unfortunate and which •Y haw coat hi.JI more money 

7 than be had to put out. Be did not consult c•-1 in Gr••• 
' , . 

s cewat.y n that time. And the problem is that he waited until 

9 after he put in hi• final plat before going to the board of 

10 ••i.ng appeals. *• Mo1:'ria has teatified 1;hi&t under the practic 

i1 be cou14 have g~ne to the board of zoning appeala., ba•d on 

12 -. pr•liainary pl.at, Which meana he could have done it wiidlla 

13 a month after pasaave of the board of zaning • of the zoning . 

14 J.etia1-tion. And had he done that, all thi• additional coat 

15 to wbioh he teatifiea now would not haw been necessary and weu 

16 not haw been inaurnde :.;_'hClft"tme peat.ion of hard•hip, then 

17 an a ntmber of W81"8 of looking at it •• the court knowa, but 

18 tM Gr4J.nance ia quitwa cleu in it.a definition of hardship. 

19 Vllder the apecd.al use permit Hot.ion, which ia 1•3 •••• s.3-1. 

20 a. allb-diviaion ·is •••• the presumption 1• permitted where land• 

21 CMaar• allow hudahip to nbutt the preaWiptl~ 1n favor of 

22 the panting of auch epecial UM permit ••••• aaid eub-diviaion 

23 l• preliainar ily improwd and in auch prcwl•ien• of the eub-

24 4ivia1oa ordiaance. *' · u hardship? The ordiaance clearly 

25 ulla ua - 9oea bac'k and refer• to the standard of bUdah.tp I~/~ ~, .. ·.-:,.\,., 
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i I . ••• • ·- ·- -··· - , ···---- -··· ···- --···--·--·· -·--- -·-· . -···-- ·-- ·-···- ···--···--·· ·----· ·-·-··------·-----··-"·--··-. ---· ····---- ··-····-·----- ···-·-···· •• •• --·-· ---·----·-···-·· - - ••••••, --·-···-· 

; i under the variance section, which is 5 .2 ••••••• and there hard• 

~Ii •hip ia defined aa euch ••••• the granting of much variance will 

., \I alleviate a clearly demonetrable hardship 911proachl.ng canfiaca-

1 
i , , tion, aa distinguished from a special privilege or convenience 

12 i 

13 

li 

sought by the applicant, provided that all variances shall be 

in harmony with the intended care and purposes of the ordinance• 

COURT 1 Which line are you reading from? 

SLAUGHTER• I'm reading if the Court please fran s.2-1 

which ia the section ••• 

COURT1 l have that. 

SIAUGB'l'ER1 Applicants for variances •••••• incorporated 

by reference in the laat sentence of section s.3-1, after the 

language ••••• presumption of approval, once hardship is shown 

that he has obtained preliminary approval under the zoning 

1:; I ordinance ••• 

1c1 COURT1 I've found it now, that the granting of 

17 such variance will alle•iate a clearly demonstrable hardship ••••• 
ii 

rn !/approaching CCl'lfiacation. Are you saying that that standard 

1<> 1!would be the same where a man has a preliminary plat approved, 
; I 

I 
20 1 aa it would be in other cases? 

21 SIAlJGH'l'BRa Yes air. I don't think there'• any 

22 question about it. 

23 COURT1 wall, I wanted to ask you all in your argument 

2i u~r which paragraph is this appeal cominv up? Now there are 

two paragraphs under the powers and duties of the board of zoning 
··· ________ .. __ --- --·-, ---···-------------·--------·--··------------·-----·-·-·---------- ------~------·---··-
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1 appeals, paragraph A and pa~agraph B, which i• it that'• being 

2 followed in thi• case? can you eay? 

3 SLAUGHTERa Aa we underatand it, Your Honor, it is -

4 the board of cour•• has the power• of A, D and of course c. And 

s then there i• that section on hardship, where hardship - i.f 

6 hardship ia ehow, there i.a presumption. . • 

7 COURT:s Now.the definition does not appear in the fire 

8 paragraph, that you•.ve just quoted, arid if the appeal should be 

9 brought up under 5.2-1,a, then that sub-paragraph b, wouldn't 

10 have any application, would it? And it would have to be a new 

11 definition of h•rdship when you get over into another section. 

12 I•n't that the only place that hardship is defined? 

13 SLAUGH'J.'BRa May it please the court, as I understand 

14 it, tha planning commission and the board of zoning appeals may 

15 . follow the standards. A, B, ana c. 
16 

17 

18 

19 

20 

21 

22 

COUR'l'1 I aee. 

81AUGH'l'BR1 And without question, this sub-division 

takea the character of the community it ia not in harmony as cer 

tif ied becau•• of the U11ea permitted by right under a zoning per 

mit and the location and height of building• would be such to 

hinder and discourage the appropriate developnent and uae of 

adjacent land and building or impair the value thereof. Now it• 

421 

23 clearly fl!'om our, certainly from our standpoint, Your Honor, the • 

24 

25 

ha8 really been no rebuttal to the fact that the evidence before 
th• planntnt coamiaaion and the 'board of zonift9 appeal• waa that 
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COUR'l'a Well, now Mr. Slaughter, the point that I have 

ia, let'• suppose you aaawne that Mr. Parker would concede that 

the granting of this special use would be againat public 

interest, but doesn't be have a .t:ight to be heard any how under 

another section of the or:·dinance? Let'• suppose you have 

shown that the granting of it is against public interest. He 
: 

7 I says because he has a pJ:eliminary plat that that override• the 
I I 

H I adwrse public interest. I 

9

1 

SIAUGHTBR1 under D, if the Court pleaH, the ordi.Mnc1 
10 I says that he would be entitled if the passage of this ordinance I 

422 

11 '. baa workad a financial hardship on him. So rebuttal of presumpt on 
I 

12 I in' favor of the granting of special use permit for aaid sub-

l'.i division as preliminarily approved under the provisions of the 

·14 I · , aub-diviaian ordinance ••• 
I 
I 

" I !.) I 

I 
COURTa It seems to me the crucial point i• here, 

11 

I(, 11 asawning that he's in direct violation of the isent of the 
I . . 

17 
1 comprehensive plan, isn't he entitled to ccnaideration that 

18 would override that? 

i 

I 
19 1

1 SLAOOH'l'Blh Ho air, I think if the court will re~ t.ha~ 
20 ~agrapb D, it• a c leer the t he'• not entitled to any pre•wnptio4 

21 I unlass he can show f !nancial hardship, approaching confiaca~ion. 

. COta'J.'1 All riqht then if ha does that, does he have I 22 

I 
23 to be coacerned with public intereat? 

I 

24 S1.AOOH'J.'BR1 Wa would certainly au!Jmit that he does, 

25 because all he geta a a rebuttal of ~aum~iQn._which we can 
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1 ta1aly nbut .. not. onfy by s.2-1,a, s.2-2, A, a, and c, but 

3 COURT•· I ... , J'O'l are certain than that once he 

4 ftaa!Ma8 ~t level yo1I CAD at111 C:Cl'llB at bim WJ.tb all these 

5 otMr criteria? l aee ••• 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

SIAUGH411ikt Y•• eir. And since that. concludes .my 

10 minutes, I .do want.to give Mr. Dickey.see ti.me •••••• 

COURTa All right, Mr. Dickey. 

DICKBYt YoUr BonOI'' I don't really plaa to take my 

full 5 minutes •••• x would like •imply to address myself to 

a cauplA of points bere. one 1a ~1• matter of hardship. '!he 

bou:cl fOl.&l'ad there waa no hardship. The ques~on is - easily 

poaed oa th.e baaia of '119 evidenee we have bearcl - Rosser 

Payne, Who has very beastly teailfied on behalf of Mr. Milt~• 

1;hat. t:he mGftlly spent preparing the preliminary plan ••••• that 

16 th.U ia money, it's •• ;..it's speculated and don't worry abwt. 

17 it •••••• .ace the .-cllraance has passed, he had to pick up a copy 

18 
of t.bl.t ordinance, "Id.ch Mr. Horr ia testified tbat he did ••• and 

19 get. hia off to see himself an attorney. Be didn't do it - he 

20 
teatitiAtd be did it August. 26 •••• or sane time tbereafter ••••• 

21 
so the •ly time When he had any f inanc:ial hardship ccming to 

22 
llim WU between atbnary 26 and March a. And his testimony •••• 

23 
CO'UR~ a WI.ult. •hould he have done, Mr. Dickay, aband 

24 it? or ••• 
25 
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1 would have advised him to go directly to the board and found oui • 

2 Made hi• appeal right then. 

3 CCXJRT1 Take hia appeal then. 

4 DXCl<EY s Right before he spent one other penny. And 

I 
5 hi• own expert te•tif ied to the money he spent before February 

6 2$th - it waa not a hardehip. 
; 

7 COURTa You're saying he spent anything after that 

s at hi• own riak? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

DICKEY: Bxactly. 

COURT• What evidence was there that he bad an 

avenue open to him for an immediate appeal to the Board of 
I 

Zoning Appeal• before hi• eix months were up or even before 

h' had gotten intothat·stage of.his planning? 

DICl<EY: It waa the practice of ·the board and Mr. 

Morris testified in every other caee which Mr. Matthews could 

have found out, I would respectfully suggest although it would 

be testifying, What other people did was come and eaw Mr. 

MC>rria and asked ua and we gave· them ~hat answer. 
j 

COuaTa Wa• it generally known? 

DICJCBY1 It was generally known in our office and up 

t:here air.· 

COUltTa Well. • • 

PARDR1 I don't think Mr. Dickey should testify, 

Your Honor. 

COURT• All riaht •.• he's talkina about Mr. MOrris, 
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Mr. Julius Morrie, indicated as much, Mr.Parker. BUt how 

2 general J.t waa known may be a point . that Y• all want to touch 

3 ••• 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

PAR.J<BRa •••••• 

COUR'l'a TM quest.ion ia then t.bat you take the pos!ticm 

that ·even thouvh he spent lllGftey, and yotit, would acknowledge he 

•Y have .l.ncurxed hardship, that he did it after he had notice? 

DICJ<IY1 'lllat •a correct, and he could haw spent 

50 doll.U• in any at;t._._y• • office to find cut what to do about 

i•. And the amnMr would have been spend 20 dollars on an 

appeal to .t:be })Qard of zoning appeals. 

COURT a 'Nell, that•• not in evidence X don •t believe • 

it wCNld have to com1 fr• the reading of the •dinance. itself ••• 

DXCJCBY1 ~ uatianony of Mr. Marris was he had a 

-t1a9 with the board of zoning appeals in early April • I 

bel.J.ew tmat was the uatiaony to the court ••••• the actual 

amount of money apeat before the passage of _... bill was $6, 100.c o 

but tbe Com't will ~ber that Mr. Matthews, I felt quite 

hf81•tly, on c:roaa ._ination, admitted tbat the appraiaal fa•• 
20 and the legal expenae and the aoil surwy and the topographic· 

21 survey were expanaee be would have spent. any way. Bis own 

22 w iU.s• teatif J.ed the total amount of that $6, 700. oo wasn • t a 

23 bardabip in any .natw:e. And in any event 1:be amount of money 

24 b8 paid for the land $47,Soo.oo was hardly excessive. that. 

25 doean • t . qualify him for hard:!'!~-~-·--;--Th_. _e_c_.c_u._n_ty_l_•_u_n_i._o_r_tu_n_a_t_e_l_Y~.--
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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not prepared to get eati-ta• on the value of th••• three acre 

lot• that Mr. Mlltthewa' expert teetified that thia land i• 

aultable to be divided into - thirty, three aara lota ••• that J• 

hiia tlt•timony on aroaa examination· that he couldn •t get it until 

·we; had added an acre to make them thirty - three acre lot•. 

Ttie Court will remember the teatimony. So we only aeeume that 

eomething 110re than five to aeven thoueand dollar• value that 

Mr. Barb put on the two acre lota. 'rhank y:>u, Your Honor. 

COUltTa All right, Mr. Parker. 

P.UKD1 I have about five minutes left, air. First 

of all, aomatimea it's hard not for people to exceed the bound• 

of th• evidence. I auggeat to the court that counael for the 

other aide haa on a couple of OC!Qaaiona in argument exceeded 

the bounda of the evidence. What thia gentle- aaid waa that 

it aould be divided into three a~re iqta for the same price . 

a~d he would charge $7,000.00 to divide it into three acre 

lota aa well aa tw0. • ~ 
I 

COUR'1'1 Well,. it'• a iaatter of inference ••• what 
' 

wc>uld you do with the other. 

PARKBJta Well, he didn't aay it could be divided 

iato juat aa many three acre lots as it could be divided into 

two. 

COUR'l't The inference would be that thlr• would be 

426 

· thirty aar••. to •pare, if you didn • t add it to the thirty lo.ta. • . 

PARKBR• Yea.·thirtv acre• to snare - acme to aaare. sow. 
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I 
Your Honor, with respect to Mr· Slaughter and the law, which the 

court aeemed to be somewhat. . • 

COUR'l' a · Maybe you haw a comment on which avenue you 

·are coaing up on, under 5. 2-1, A or a? Which did you pursue 

or can you aay? 

PARI<ER a Well, .Your Honor, .A baa a colon and B comes 

right after it. .. .A is followed by a colon. 

COOB'l'a You say you are not necessarily~ 

· •ARKD a ·Under both. • • 

COUR'l'a Under both,. all right. 

Also 15.1-497. . . ' 
COUR'l'a All right, all right. . . I've got: it. • • 

PAJUCBRa Mow with reapect to this definition of hard-

ship - Mr. Slaughter attempted to look for a definition of 

hardship in the ordinance - ·he can look from now to king.dom come 
··.:.L: 

and it'• not in there. l notice he was turning the pages and 

turning the pagea. It'• juat not in there. Hard•hip aa used 

over.in aection • • .it gives preawnption, 5.3-1,D •.. it saya 

any •ub-dividor in good faith and prior to the passage of thi• 

ordinance, has •·ecured preliminary approval for a plat and 

complied with the ••• 1•11 get to that in a minute. . . . 
shall be entitled, if the paaaage of thi• ordinance haa worked 

a financial hardahip o.n. him. Row Your Bonor tho•• word• are not 

defined in there, not any place. It juat ••Y• financial hardahi~. 

I thisak the word• mean what thev aav - in common narlanee 
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i financial hardahip, rebuttal of preawnption ••• if he ha• got 

2 that you don't have to look any place else for that then he get• 
. l 

3 into rebuttal presumption and the only reason you 90 over to 

4 s.~-1, B and 5.2-2, A, B aft4 c is ·the question of rebutting that 
' 

5 prestimption. And even if you do go over to those sections and 

6 you certainly have got to consider them on the que•tion of whethtr 

7 the county has rebutted the presumption or not .•• when you get 

s over there into 5.2-f B, the Court will note that that section 
I 

' 9 ia - that that section ia framed in the diajunctive that ia to 
i 

10 authorize an appeal. It talk• about a necessary hardship. it · 

11 talka about the standard• that have to be met when a property 

12 owner can •how that ht• property- waa acquired in good faith 
j l· .. ,.~ •. : 

13 and' where by reaaon of the exceptional narrowneaa, ehallowneaa. 

14 ai~e, or ahape ot a epeeific piece Of property at the time of 

15 the effective date of the ordinance, or where 'Dy reason of ex-
' 

16 ceptional topographic conditiona or other extraordinary ait-uatio11 

17 or iaondition·of such piece of property and then it says or of th• 

428 

18 u•e or development of property i .... diately adjacent thereto .• ·•Lth 

19 atriat application of the termis ol thia ordinance. would prohibit 
·r 

20 all unreasonably restricted usa of the property ••• then it say• 

21 or !where the board ia aatiatied and ao forth then .if it. ia in 

22 harmony with the intended apirit and purpoae of the ordinance. 

23 He'• home free, that'• all be ha• to sati•fy, juat that one thing 

24 'l'ha:t thing i• in the diajunc:ti ve. • • 

25 COUR'l'a Are you saying - well, what about this matter 
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1 of the overriding public· intereat? Are you free of that burden'l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

. 14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

PAIU<Blh Free. • • but the burden is now on the 

county because we now have the presumption. 

COURT 1 I alee. 

PARKER• Because we have the presumption .•• we 

. don't read financial hardship fro~ what it says over here, laok 

at this first to see What financial hardship means - it doesn't 

tell ua anything in.particular. We find out that financial 

hardship means that it means in.common parlance. We conclude 

· that there is some .... and. I '11 get to that in just a second 

then I'm throug'h ••• and then if there is any - it doesn't say 

bow ll'IU.Ch ••• if there ia any - if there is a financial hardship 

on him, then the burden shifts to them and they have to rebut. • • 

the preawaption. And they must rebut by disproving essentially 

all theee things over there; because we only have to get by on 

one ••• ona of these things over here ••• under 5.2-lB. Bow sir, 

thia question of ••• that he's consulted an attorney. I suggest,. 

this matar has now been pending ~:fther' down below or up here, 

'since the beginning - he filed this thing somewhere around the 

beginning of September: or the end of August .... the ·special use 

permit. It is atill p'nding right now in January, so there hu 
.l..,:"-;r;•. : 

been fr011 August until January - 5 months •ince thie. special 

uae permit was applied for and we still don't have a deciaion. 

How, euppoae then in April be had gone in, auppoae in April Mr. 
. . 

Matthews bad gone in and filed for thi•mecial use permit. • • 
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, ... ,.. 

.> '. 

2 

3 

4 .. 
5 

6 

7 

8 

9 

10 

11 

12 

i3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

anu tha s i.x months is up. • . September. . . . so he bad. • . this 

thi:zt9 could well l'iave still been in li.ti.gatic;n. • .he had. to 

con~tinuei witli that pJ.at. ..• it was just tacke:1 on. He invested 
I 

hie monuy in that pre-liminary plat, he wanted the advantage of 

th~I lru':Y as it st;ood. H.a had to continue with that p:r:eliminary 
I 

plat at th.a•: tLmti. 1 cc.mo back to this case. .. . wh:r· Mr. Matthew11 
' I 
I 

i.s in a dU'.fe1~ent pOsiti.cn than eomebody else would ba. 'l'he 

Cuu.kt said. . ~the .Uoarci of Supervisors liad unla.wfuJ.ly amended . I 
thCJ 1 z-:>ning .tequ.iremehts havlng tl~e effect of prohibiting p~tit-

ioner • s nuraing ht:>me. Thiu was done. it was alleged, arbitt'arill 

.andJcaprioiously in disregard of Medical Structures' vested 

rights .•••. The Board of Supervisors argues t.hat for rights 

to yest from reliance upon a ~pec.:ial use permit or building per-
. I 

mit> one must 90 beyond mere expense in p.r:eparation, and con-
1 

struction must have actual:y and substantially begun. In support 

of Lts position, the Board of Supervisors relies on Mcclung v. 
I 
I 

County of Henrico, 200 va. 870. On the other hand, Medical 

Structures ar9t1es that once a diligently pursued site plan i• 
i 
I 

filed in reliance upon existi.ng zoning or the iaauance of a 
I 

spe~ial use permit, fairness dictates that a vested right is 

ac~ired in the land use. We hold that where, aa here, a apecial 

use permit has been granted under a zoning c:laseification, a bona 

23 
fide site plan has thereafter been filed and diligently puraued, 

24 
and lsubatantial expense has been incurred in good faith before 

25 
a c~ange in zonin9 ... and I think there is enough expense here 
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1 to do that. • .the permittee then has a vested ri.ght to the land 

2 use described in the uae permit and h'.'l! cannot be deprived of 

3 such uae by subsequent legislation. Therefor<?. th<?y sa.id the 

4 trial court did not err in this case in the.laa;uance of a build-

5 ing permit. Your Honor that's our case. .rt•s not the same kind 

6 of· permit but •.. he was complying, he was in a position of 

7 

8 

9 

10 

11 

12 

13 

./. ·! 

complying, he filed the preliminary plat. ae gt~t a prelim.i.nary 

appro·val. He was obliged to go fo1·ward. :de could just as well 

have selected to go forward with just about as much hazard as he 

had if he had waited until Auqust because it is a problem even 

on that issue b.ecause of the problems of litigation on special 

use permit itself~ He went forward. He protected hi.mself as he 

could ••• that money tacked on, he had substantial expense. He•a 

14 entitled to the presumption of hardship. He asked for a special 

15 exception and a special use permit ln good faith. It is a 

16 

17 

18 

19 

20 

21 

specialty in tbi• case and that•s why this caae should properly 

be decided I hope sir in his favor in the certiorari proceedings. 

COURT& Now gentlemen you all have cited several cases, 

which I'm ~oing to read, particularly the tt\fO that Mr. Parker 

b•• cited. x•m frank to ••Y tbat I think thi• ca•e boils down 

to an analyaia of what added atature Mr • .Matthews achiev~d by 

having gotten hi• preliminary plat approved. Whether he can 

431 

22 in a senae be headed off in his final plat by tha zoning ordina e, 

23 

24 

25 

Which-· adopted while th.at.intervening period came about. 

T'hat ia some month or so.after the preliminary plat approval -

I believe the evidence ahova that March 4 or thereabouts the zo ng 

ordinance was 
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1 
a v&s tad r i9bt • That seems to me to be one of the first things 

2 I 

:3 I 

41 

5 I 

61 

7 

s I 

9 

JO! 
i 

n I 

I 
I 

1 '> I 
~ I 

13 

14 

15 

16 

17 

l8 

to determine. And of course, this question of whether or not 

the expenditure of fundii axnoun·ts to hardship. I think it's 

fait'ly evident. that funds r:<ere expended, but there's some 

inconsistency in tha evidence as to just how much was spent. 
, 

My :recollection is tha.t the figure of $6, 700.00 was :reported 

out of the board of zm1ing appeals hearing, as being the amount. 

The1 evide1lCe today indicates different figure or since this 

matter has been heard. '.L'he court will examine that to determine 
of 

first/all whether thia threshhold question of a hardehip has 

been met and then if the finding is made that th-i hardship iD 

here, then the question of whether overridi~ interests would 

rebutt the preaumpt.ion in favor of Mr .Matthews getting his final 

pl~t approved. NoW one of the things that I'm just commenting 

on, that I'm not in'1iting counsel to respond to, but I •m going 

t.o examine it •••• supposing the court finds that the special 

~ permit should have been granted. What doaa the Court do 

with it, does it send it back to the board of zoning appeals, 

19 I with instructions or doee it grant it at thia stage, and if it 

20 aenda it back, doesn't the board of zoning appeals have a right 

21 t.o attach conditions to it? l think the ordinance speaks to 

22 that point. Those are things that the Court. will address itaelf 

23 to in rendering a final decision. That •s frequently one of the 

24 mo•t troubleaoma points. As to whether or not the Court• a 

--·----··-·----
25

l\_r.u1ing _ is_~• __ final dispositicm wi1h the _ca~ or whether it is ____ _J _____ _ 
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. 33 

------~-:.r.1~ remanded back t.o ~ board fran which it waa appealed 

2 foir ful'~r action. Tb.e lattel' proc:edun aMma to be the 

3 aoat appropriate, and if the Cow:'t ahould find in favor of the 

4 petit.i.-.r the likelihood 1a that lt would be remanded back. 

5 

6 

7 

8 

on the &Mr band, t.b.la ordinance - I auppo• is being construed 

,..,.,..,. tii:at time in Greene county, and I'm not that familiar 
.·~ . . 

with it. and l intend to. read it carefully and review the argu.n -· · 

tb.e ugumnta of counael and the facts. and I will let counael 

9 know .. quickly .. Po&•ibl• l>y letters - th• court •s deciai• • 
. ,•\. 

10 
l know tbat '8 a M ttm: Of eame considerable i.mportance to Ml'• 

11 

I 
Pm:ker and I c:er.tainly wca•t delay it any mere t.han it'• neceaa 

12 

13 

14 
(Court ia adjow:-aed.) · 

15 

. 16 

17 

18 

19 

20 

. 21 

. 22. 

23 

24 

25 
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OPINION 

I Filed January 22, 1975 . . 

I This case is before the Court on a Writ of Certiorari to the Board 
of/ Zoning Appeals of Greene County. In addition to the items which 
cohstitute the record from the Board of Zoning Appeals, the Court 
hals heard evidence bearing upon those matters which were before the 
B~ard of Zoning Appeals. 

I The Petitioner, Bennett T. Matthews, is the owner of a tract of 
so¥te 111 acres which has been platted as a proposed high density 
re$idential development. Except for certain surveying and soil testing, 
thfre has been no change in the use of the property which, at the time 
off purchase, was agricultural land. The property abuts on the north 
side of U.S. Highway 33, less than a mile west of Ruckersville, and is 
gclnerally surrounded by agricultural land except for a residential 
su1bdivision which has been substantially developed and occupied, and 
a~joins the subject property on the west. 

I At the time the property was purchased by the petitioner, Greene 
C~unty had no zoning ordinance but was operating under a subdivision 
orpinance. Pursuant to the subdivision ordinance the petitioner pre
sehted to Julius L. Morris, County Administrator, as agent of the Board 

I 
ofJ Supervisors for the administration of the subdivision ordinance, a 
preliminary plat. On February 4, 1974, certain suggested changes 
wbre made and on February 26, 1974, the revised preliminary plat of 
thle subject property, designated as Greenetown Village, was approved, 
a*d the petitioner was advised of the six month deadline governing 
submission of the final plat. At the same time, the petitioner was advised 
bt the County Administrator of the proposed zonirig ordinance then 
b~ing considered by the Board of Supervisors and of the fact that final 
pl

1
at approval might be affected thereby. 
I Prior to the approval of the preliminary plat, the Greene County 

Bbard of Supervisors had taken certain steps toward the preparation of 
al Comprehensive Land Use Plan and Zoning Ordinance for Greene 
dounty. On January 6, 1974, a proposed Interim Zoning Ordinance 
~as presented to the Board of Supervisors by a previously appointed 
c6mmittee and its adoption was recommended. On March 2, 1974, the 
I~terim Zoning Ordinance, with very little modification, was adopted 
b~ the Board of Supervisors. In the meantime a Comprehensive Land 
Use Plan was being studied and prepared for submission to the Board 

I 
I 
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of Supervisors. The adoption of the Comprehensive Land Use Plan, 
however, did not take place until November 16, 1974, after the peti
tioner presented his final plat and after his case had been heard by the 
Board of Zoning Appeals. One of the objections raised by the petitioner 
is that the Board of Zoning Appeals improperly considered the pro
posed Comprehensive Land Use Plan in its determination of the pe
titioner's application for a zoning permit. 

At the time the preliminary plat was submitted and approved 
there were no restrictions which would have prohibited the proposed 
use of the petitioner's property; however, as a result of the Interim 
Zoning Ordinance the property in question was zoned rural residential 
and the proposed final plat, when submitted, was in violation of the 
then existing zoning. For this reason, the Zoning Administrator, Julius 
L. Morris, rejected the final plat which was submitted on· August 26, 
1974. On the same date, the petitioner filed his application before the 
Board of Zoning Appeals for a zoning permit and requested that a 
Special Use Permit be granted which would allow the subject property 
to be used in accordance with the proposed final plat. From a denial 
by the Board of Zoning Appeals of his application, the petitioner has 
appealed. 

The petitioner asserts that he has a vested right in the proposed 
use of the subject property by virtue of the approval of the preliminary 
plat, and that the Interim Zoning Ordinance adopted thereafter should 
not be allowed to defeat that right. 

The Interim Zoning Ordinance was apparently designed in con
templation of a situation such as exists in this case. Under § 5.3-1 ( d) 
the following proyisions appear: 

"Any subdivider as defined in the subdivision ordinance of Greene 
County, who, in good faith, and prior to the passage of this ordi
nance, has secured preliminary approval for a subdivision under 
the provisions of the aforesaid subdivision ordinance, and who has 
complied at the time of application for a special use permit, and 
continues to comply in the future with all relevant time limits 
prescribed by the Greene County Subdivision Ordinance, shall be 
entitled, if the passage of this ordinance has worked a financial 
hardship on him, to a rebuttable presumption in favor of the 
granting of such special use permit for the said subdivision as pre
liminarily approved under the provisions of the subdivision or-
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1

1 dinance. Evidence necessary to rebut. .this presumption shall be 
based upon the standards set forth in §.5.2-1 b. and § 5.2-2 (a, b 
and c) ." 

I . 
l The preliminary question to be determined is whether or not the 

p ssage of the Interim Zoning Ordinance worked a :financial hardship 
otl the petitioner. If the question is answered in the affirmative the 
o~dinance creates a rebuttable presumption in favor of the granting 
ofi a special use pe:r:mit for the subdivision as preliminarily approved. 

1 The petitioner, Bennett T. Matthews, . who is a real estate .de
v loper and who has substantial activities in several .counties surround
i~g or not far removed from Greene County, presented eyidence. be
fdre the Board .of Zoning Appeals as to the amounts expended by him 
.inJ preparing. the preliminary plat and in additioQ.al studies, surveys 
arn.d other activities designed to obtain nnal approval of his proposed 
,pl:at. Evidence was also presented on these same points before the 
Court, and. there is a conflict as to what amounts are attributable to 
ttle preliminary and final plat approvals. The transcript of the hearing 
b~fore the Board of Zoning Appeals, as .well as testimony heard in 
cburt, indicates that the petitioner had spent as of the time of the 
htaring bef9re the Board an amount of $6700. ApparentJy an .item of 
.$10,0QO for the preparation of the final ,plat had not been paid as of 
.t~at time but had become an obligation . .Jt is. not clear, however, that 
tliis. was presented to the 1.Boai:d of Zoning Appeals as sµch and the 
Bbard of Zoning f\..ppeals denied. the application for the fqllowing 
rdasons: 

"1. A hardship case had not been proven. 

2. The plan is not compatible .with the proposed Comprehensive 
. Plan for Greene County." · 

.The que.stion of whether a financial hardship existed, having been 
ai1swered. in the negative by .the Board of Zoning Appeals, the question 
f dr the Court to determine is whether or not, according to all of the 
e~idence, this decision is plainly wrong. '.'Fina:ricial hardship" is a rela
ti',ive term and the determination of this question does not. depend .1;1.pon 
a specific sum of money. What might: be a financial hardship in one 
case might not be a fint1:ncial hardship in another, ev~n though the 
dbllar amount may be approxima.tely the same.: It is apparent from the 

I 
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evidence . that Mr. Matthews, the petitioner, engaged in substantial 
real estate development and while the sum of $6700, and certainly the 
sum of $16,700, is a substantial sum of money, there has been no show
ing of financial hardship as such. The Court therefore, cannot find as a 
matter of law that the decision of the Board of Zoning Appeals on this 
issue was wrong. 

The Board of Zoning Appeals having denied the application for 
the additional reason that the proposed plan of development is not 
compatible with the proposed Comprehensive Plan for Greene County, 
the question arises as to whether or not certain evidence was improperly 
considered by that Board. The petitioner objected to the Board's 
consideration, and also to the Court's consideration, of the Compre
hensive Land Use Plan which was then under preparation but which 
had not yet been officially adopted. In its decision, the Board of Zon
ing Appeals found that the granting of the petitioner's application and 
the proposed use of the property in question was not compatible with 
the Comprehensive Plan. Assuming for the purpose of argument, that 
financial hardship on the part of the petitioner was shown, by the 
passage of the ordinance, a rebuttable presumption in favor of the 
granting of the petitioner's application arose, and evidence necessary 
to rebut that presumption must be based upon the standards set forth 
in § 5.2-1 b and § 5.2-2 ( a.b.c). Thus, satisfactory evidence that· the 
granting of the application and the proposed use of the petitioner's 
property will be contrary to the public interest would require that the 
application be denied. In making this determination it would appear 
inconsistent to prohibit the consideration by the Board of Zoning Ap
peals and this Court of the proposed Comprehensive Land Use Plan, 
particularly when the Interim Zoning Ordinance and the State statute 
contemplate at least one member of the Planning Commission sitting 
on the Board of Zoning Appeals. The Planning Commission, of course, 
was directly involved in the development and presentation to the 
governing body of the proposed Comprehensive Plan. It is the opinion 

·of this Court that the introduction into evidence of the proposed Com
prehensive Plan and the consideration thereof by the Board of Zoning 
Appeals, and· this Court, in making its determination as to whether 
or not the proposed use of the petitioner's property was contrary to 
the public interest, was appropriate and necessary. 

Even though the decision of the Board of Zoning Appeals and of 
this Court on the preliminary question of financial hardship disposes 
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of I the case, evidence on other questions was presented to the Board 
of/Zoning Appeals and to the Court and should be taken into account 
in: this opinion to the extent that they would have been taken into 
acpount if the preliminary question of financial hardship had been 
answered in the affirmative. 
I The evidence clearly demonstrates that the magnitude of the pe

titiioner's plan of development is such that a substantial impact will be 
m~de upon existing and proposed public services and facilities in 
Gteene County. In a county with a population of approximately 5000 
thf final development of the petitioner's plan, of itself, over a ten year 
period would increase the population by almost twenty percent. Testi
mbny indicates that the public school system would be the most sig
nificantly affected. Present facilities are inadequate and proposed 
coJnstruction would not be sufficient for meeting the increase in school 
population generated by this project. Other areas, as well, would be 
se~iously affected, particularly such matters as traffic density and public 
re!creation. The only area in which there is clear evidence of an ad
vJntage being created by the proposed use would be the present public 
wkter agency, known as the Rapidan Service Authority, which is in no 
wky supported by tax funds, and which has adequate facilities to supply 
th!e petitioner's proposed subdivision. The Court heard evidence from 
se.'veral professional planners, who disagreed in part, as to whether or 
ncbt the granting of the petitioner's application would be in the public 

I 
interest. There was testimony, as well, that erroneous information and 
cJnclusions had been presented to the Board of Zoning Appeals by the 
st~ff of the Thomas Jefferson Planning District, of which Greene 
Clounty is a member. Suffice it to say, the experts disagree and the 
c:ourt cannot find from the evidence that the proposed development by 
ttle petitioner would serve the public interest. It is the opinion of this 
dourt that there is sufficient positive evidence upon which a finding 
c~n and should be made that the granting of the petitioner's applica
tibn would be contrary to the public interest, and thereby the rebuttable 
Pf esumption has been overcome. 

l The petitioner has asserted that the approval of the preliminary 
plat created a vested right which could not be divested by the Board 
o~ Supervisors in adopting the zoning ordinance and in support thereof 
dtes the case of Fairfax County v. Medical Structure, 213 Va. 355, 

I 
V17hich involved rezoning after the issuance of a special use permit. If 
i 
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the present case is considered in the same light, the Interim Zoning 
Ordinance would be ineffectual as to the petitioner in this case, and 
he would not be bound in any way by the provisions thereof which 
limited his use beyond the limits imposed by the subdivision ordinance 
under which approval of the preliminary plat was obtained. On the 
other hand, if no vested right was created by the approval of the pre
liminary plat, the petitioner would be limited to the presumption ere-

. ated iri his favor under the provisions of the Interim Zoning Ordinance, 
provided he could show financial hardship. In other words, if this case 
is decided on the basis of the creation of a vested right in the petitioner 
the provisions of the zoning ordinance would be immaterial. By his 
own actions, the petitioner has pursued his remedy under the Zoning 
Ordinance and to this extent is bound by the provisions thereof. It is 
doubtful that a vested right was created by an approval of a prelimi
nary· plat. The very word itself, by its ordinary use, indicates that 
nothing has. been done in final form and that the final version must be 
submitted for approval. 

The decision of the Board of Zoning Appeals, for the foregoing 
reasons, is hereby affirmed and counsel for the Board is directed to 
prepare an order to that effect. 

/s/ David F. Berry 
David F. Berry, Judge 

January 22, 1975 
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MOTION 

Filed March 10, 1975 

Comes now Bennett T. Matthews, by counsel, and moves the Court 
not to enter judgment in accordance with its opinion hereinbefore, and 
fqr grounds therefor doth say that such opinion contains errors of law, 
among them this: 

That such opinion mistak~~ly indulges a presumption in favor of 
defendant's findings of fact when in truth the evidence is undis
puted that defendant made no findings of fact other than ultimate 
conclusions in this matter. 

It is your petitioner's position that the failure of the defendant to render 
non-conclusory findings of fact was of itself grounds to reverse its de
cision, and that such failure amounts to denial of administrative due 
process. For this Court to presume in these circumstances the correctness 
of the administrative decision is to compound the error below and carry 
forward the lack of due process complained of. 

* * * 
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··-·-··----------------·--

1 

April 4, 1975 
2 

3 

4 COURT convened at 2:00 P.M. 

5 

6 I COURT: Now which is the certiorari case, 

7 the thick file or the thin one? 

I 

8 

9 

10 

11 

12 

13 

l 
i4 I 

15 I 
1611 
17 I 

18 

19 

20 

21 

22 

23. 

24 

25 

r-----

1 

I 

DICKEY: The big one, Your Honor. 

COURT: All right, sir. 

PARKER: This is the order I would tender -

and I am tendering the order, if it please the Court, but 

there are some things in this order that I am assuming, 

because we have some matters to argue yet. 

COURT: What matters are there still open in 

this certiorari case? 

LANE'S .COURT REPORTERS 
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1 PAIU<BR 1 The mot ion that I f !led sir, and Mr •••• 

2 COURT: Let's take the motion up first then •••• before 

3 we get to the order, it might affect it. 

4 PARKER: Yes sir. And I think both counsel have 

s had some difficulty in preparing this order. because we just 

6 didD 't know precisely how the Court was going to rule. I had 

7 anticipated and the other side doesn't have anything in their 

B ord•r about it at all. 
the 

9 SLAUGHTER: If/Court please, we had no trouble in 

10 preparing it at all. It's a very nice, short order that's 

11 been there since February 14. 

12 COORT: Let• s see. 

13 PARJ<ER: Since before the motion was filed, I take 

14 it. 

15 DICKEY~ Perhaps Xour Honor before we proceed on 

16 the niatter of the motion, there are certain minor corrections 

17 I believe we would want to take up in the"Court's opinion •••• 

18 COURT 11 I don• t know that I have a copy of it in 

19 ther•. I don't think I sent a copy to the Clerk and I kept it 

20 
in a different file, if you've got one copy - let me look at it. 

21 All right. 

22 
PAR.KER: I take it one will be filed, Your Honor. 

23 
COURT: Yes it is, I'm sorry. It's not a letter, it's 

24 a written opinion. 

25 
DICI<EYs Written opinion •••• 

LANE'S COURT REPORTERS 
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3 

1 COURT: Yes •••••• it was a letter opinion. 

2 DIC.KEY: The first matter is the caption - it says 

3 Matthew 'l'. Bennett and I .believe that should be Bennett T. 

4 Matthews. 

5 PAR.KER: No objection, if the Court would like to 

6 correct that. 

7 DIC.REY: ';.'he second would be .at the top of page 3 

8 where the court's opinion says was zoned agricultural - the 

9 technical name of the zone there is rural :esidential. 

10 
PARKER: well, I don• t think I can object if the 

11 
Court want& to change it, but I would appreciate the change bein 

12 made in· s ~ch a manner as to ••• 

13 
COURT: Where is that now? 

14 
DIC.KEY: On page 3 in the top ••• 

15 
PARKER: The third word - was zoned agricultural •••• 

16 
it seems to me that Mr. Dickey is probably correct but we would 

17 
appreciate the correction being made in such form as to indicate 

18 
that it was corrected. 

19 
COURT: I suppose I was making a certain assumption fr 

20 
the evidence itself aud that was that it was farm land. But it 

21 
waa zoned rural rasidential? 

22 
DICKEY: That's the title of the zone. It happens 

23 
to be identical with the new zones, agricultural zoning restric-

24 
tions. That's why the Court, I believe, used the phrase agricul-

Toda it is under 
25 

tural. 
LANE'S.COURT REPoRTER.S 
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4 

1 It was exactly the same zoning restrictions of what they call 

2 rural residential. It's - the description of it is identical 

3 with what the cou:tt is familiar with as an agricultural zone. 

4 COURT: Now what's the position then of counsel 

5 to icorrect that? 

6 PAR.KER: I have no objection to its being corrected if 

7 the Court wishes to do so, provided sir that 'when it• s corrected 

8 it ',s done by striking out in a manner that we are still permitted 

9 .to read the word agricultural ••• 

10 COURT: Yes sir, I'll just write it above it. I'll 

11 draw a line through it so you can still see it. and put rural 

12 residential. And the record will show that I'm making that 

13 correction as of today. 

14 PARKER: Yes sir. 

15 COURT: All right, anything else? 

16 DICKEY~ on the next page - extremely minor, on that 

17 same page, top of the coded portion a typographical error ••• 

18 subdividor has an E in it. rather than o. 

19 COURT: It probably was taken £ran the ordinance. 

20 DICKEY: That may have been mistyped in the ordinance. 

21 I should check that before I •••• 

22 COURT: Yes sir, I'm sure - I'm not sure either, but 

23 that may be the has is upon which it was quoted. Let's see •••• is 

24 that part of the record? 

25 DICKEYS Yes ••• 
LANE'S COURT REPORTERS 
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1 PARKER: Mr. Dickey, I'd be willing to waive any 

2 exception on that, if ••• 

3 DICKE Ya Okay. 

4 PARKER; I·f we can pass on to another •••• 

5 COUJI'l': lt coulJ have been the tact that the stenogra 

6 was typing from my handwritten not~s too. That very likely is 

7 what accounts for it. if it wasn't recopl.eci fran the ordinance 

8 itself. 

9 OICI'\EY: I would expect it might be the latter, Your 

10 Honor. 

11 COUi{'l': All right, I'll make that spelling correction. 

12 All right. 

13 DICKEY: I think the spelling corrections might be ••• 

14 COURT: I made the correction no matter what the 

15 ordinance says. 

16 DICKEY: All right now •••••• the - on page 5, on the 

17 third line from the bottom, we have the word rebuttal - that's 

18 a.typographical error which shoul<:l read rebuttable. 

c: 
·-' 

er 

19 PARKER: I '.m sorry, Mr. Dickey, I didn't get the referen e. 

20 Page? 

21 DICKEY: Page 5, three lines from the bottom. 

22 COURT: That 's rebu ttable? 

23 PARKER: Rebuttable? 

24 COURT: I didn't read this that closely •••• 

25 
DICKEY: And on 
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1 pe,itione.r cited a case of Fairfax county v. City Service. 

Now;. the petitioner could in fact have clted that case since it 

3 ',.sta~ds for that principle - there are two of. them right next to 

each other in the recorder. The case that the plaintiff cited 

2 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

was actually - ! discover by looking at thu transcript on page 

413. Fairfax County v. Medical St.ructures. 213 Virginia, 355. 
I 
I 

Theltwo cases deciCed the same day.and stand for the same 

prli c iple •COURT• I <lon' t know haw I got that omJ • I had my 

no s that. I wa: going by. Let's see. 

I DICKEY: The co:.irt: was probably - Mr. Parker did 

in kact mention. the City Service case. What he stated in July 

Medical Structures ••• 

COURT: 

her or not. 

I don't know whether I've got all my notes in 

1
. PARIIER: Again Your Honor if the ch~ge is made so 

it' · apparent in the evidence no objection is mac;:te. 

j COURT: I've got my notes here, I• ll take a look at 

19 it. I may have just written do"m only one of the cases then •••• 

20 <lid I he cite both of them or are you saying I'musing one that he 

21 did~'t cite? 

' 22 DICKEY: He mentioned both cases, Your . Honor., 

23 COURT: I see. 

24 DICKEY:. In his closing statement, but he stated he 

25 was '.relying on Fairfa-".C v. Medical Structures. Th~ Court will 
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1 remember that those two cases were decided on the same dayi 

2 the Supreme Court construing the same set of facts. Both 

3 stated the saJue proposition· on vested rights •. 

4 PAR.KER& That's the Fairfax - l::i.i.t the City Service 

5 case cites the Medical Str.uctu:r:eD case ••• 

6 DICKEY: Right. 

7 COURT& That.'s probably why - I may have just taken 

8 the latter case. 

9 DICKl:~Y:. It would be ver:y •• in researching th~ law, 

10 I'm sure the court read them both together. 

11 COURT: Well, is the citation correct?· 

12 OICl<EY: No, 213 Virginia, 355 is the Medical Structure 1 

13 case. 

14 COURT: No I mean the case that I. cited? 

15 DICKEY: Yes. that's correct for Fairfax • City Service iJ. 

16 They are four pages apart. 

17 COURT: Yes. 

18 PARKER: Your Honor, it says comma, which involves 

19 rezoning after the issuance of a special use permit. 

20 

21 

22 

23 

24 

25 

COURT: was that the cine that did? 

PARKER: I don't remember which did which•·· .to tell yo11 

the truth at this point. 

COURT: We'd better get that case out and look at it. 

s~.tx;HTER: We have Xeroxes of both cases •••• 

COURT!: All r.ight let me see it. I think I recall it 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

I 
App. 4~7 

rat~er quickly. I don•t see my references- I took that down I 

th~ in my notes rather than - it wasn't a written memorandum sub-
I 

mitlted in this case, was it? 

I 
I 
' 

DICKEY: No. 

PARKER: No. 

l COURT1 . The fir~t case does cite the propositioo and 

it' merely reiterated in their second one, .eo it would be 

applopriate •••• unless both cases were cited, which may be I 

whak I intended to do. 
I 
I 

I 
DICKEY: He mentioned both on page 413 •••• it was 

cited ••• 

I COURT: I see. That's the one that I remember reading 
i 

andjgetting the ••••• it probably was a question of both of them 
' 

14 being "ill my notes. I don't see either one of them in my notes, 

but I I think that probably should be ~correc.ted then to reflect 15 

16 

17 

18 

19 

20 

21 

22 

23 

i that. 
I Because there's where the proposition J.s first enunciated, 

it ~eems to me in the Medical Structures case. 

I 

justt 

I 
i 

wrodg 
f 
i 

PARKER: What page is that, Mr. Dickey? 

DICKEY: 413. 

COURT: All right, we'll make that - and again I'll 

mark through the other one so it's visible. 

DICKEYs And now I will just tell the Court that I was 

- in fact the ordinance does n,is.'3pell subdivider and that's 

24 wheJ:ie it got quoted from .. 

25 I COURT: I thought that's probabl? what !twas. . . . ~ 
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1 I probably should have noted that but I wasn't going to quarrel 

2 with their spelling. 

3 PAFKER: Again Your Honor I don't propose to except 

4 to that. 

5 COURT: I• m sure Mr. Parkli:r won't make his case on 

6 that basis. 

7 DICKEY: Your Honor I think very few cases are won 

8 on that basis. 

9 COUR'l': · All right, anything els~ now before we get intc 

10 the motion? 

11 DICKEY: I have nothing else. 

12 COURT: All r'ight, let's take a look at the motion. 

13 Is there just one Mr .. Park.er? 

14" PARKERS Yes sir, just one motion. 

15 COURT: All right, filed on March 10. Mistakenly 

16 indulges that a pres~ption in fa\ror of the defendants find in 

17 fact ••••••• you say then that what the opinion states I suppose· 

18 on the bottom of page 4 is not a fair presumption? 

19. PARKER; May I look at page 4 ,. 

20 COURT: All right. And the question of whether a 

21 financial hardship existed having been answered in the negative 

22 by the Board of Zoning Appeals, the question for the Court to 

23 determine is whether or not according to all the evidence, thi• 
.• 1 • .:; ,·· - . 

24 decision is plainly wrong? 

25 PARKER1 Yes sir - plainly wrong •••• is the problem. 
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- 0 

1 COURT: What's the criteria th~n on an appeal? 
,, 

'1 PARKER: Your Honor, that may well be the criteria, 2 

3 as I understand it en appeal, but the problem is if where there 

4 are no findings of fact or improper findings of fact - you are 

s talking about something other than in conclusory terms to apply 

6 that standard in this court results in error and deprivation of 

7 du~ process. Now if ~ essentially what we are saying is that 

8 ·because the decision of the Board of Zoning Appeals did not have 

9 proper findings of fact that this court should have remanded 

10 this case to - the proper disposition of. this case would have 

11 been the remand of it to the Board of Zoning. Appeals, at which 

12 time that Board coµld have made proper findings of fact. And 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

then based on those findings of fact the court would have been in 

a position to apply the plainly wrony standard, but when findings 

of ;fact are not made by an administrative body it ia almost the 

universal rule that the case must be remanded for proper findings 

of fact. If, the court please, I have so.me authority that I 

would like to cite in that connection. 

COURT: What is the first f.in:d:tng that's not a finding 

of fact that a hardship case did net exist? 
! ; 

PARKER: That is a conclusion Your Honor. That is the ••• 

COTJRT: What's the difference? Isn't a findin<J of 

fact a conclusion? 

PARKER: No sir, not in the sense of the law. A findin~ 

of fact is a fact but not of the .ultiniate fact in issue. The quea-
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.. --
1 tion of whether it did or did not constitute a hardship was the 

2 ultimate fact - one of the ultimate facts in issue. They didn't 

3 say for instance that Bennett 'l'. Matthews has expended so much 

4 money, that Bennett T. Matthews has not expended so much money, 

5 that Bennett ••••• dependL1g' upon what the Gtandard of financial 

6 hardship is, I think the cou.rt in its opinion was concerned about 

7 what the standard fur iinancial hardship was. But it picked 

8 a standard for what it thought financial i1ardship meant under 

9 the ordinance • 

10 COURT: Yes sir. 

11 PARI<ER: Now the Board of Zoning Appeals is supposed 

12 to state the facts that they find, based 11pon which they conclude 
.. 

13 that there is not a financial hardahip..19 They did not do that. 

14 They only stated - you notice I state in the motion - they only 

15 stated in findings which were coric lue~.ry in nature. I think ther11 

16 were two. That it was no financial harc1ship, and that he was 

17 · not entitled to - had not met his burden and was not entitled to 

18 the special use permits and special exceptions. That's the 

19 decision in the case, it isn • t finding of fact. Now, they are 

20 necessary - findings ~f fact are necessary - we would like to 

21 cite Reina~·rRealty Corporation v. Burrough.of Paramus. It's 
" 

22 a New Jersey case, 169 Atlantic 2nd, 814. And along the s~ 

23 line I would suggest to the Court a case· C,alled Application·. 

24 of American Seminary of the Bible, 104, New York State Reporter,. 

25 2nd, page 660. Now that last decision stands for th~ propositi)n 
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1 that a board granting a variance based on its aWn special know-

2 ledge of the facts must state these facts in its .return. 

3 N<>W, here we have the analagous situation in dealing with the 
I 

4 special knowledge of facts - we are allowing a specia.l presumptio.ri 

5 in favor of the facts as found by that board, but that board 

6 must find facts .::tnd it must find non-conclusary facts so this 

7 4Qurt can render a proper review of' that decision. If this 

8 cotirt 's decisil'Jn is to be a reviewing decision - I'm reminded of 

9 what the Court flC'.id in the hearing it hea.r.o earlier - a hearing 

10 it :had in a case ear lier ·today • ., •• 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2.3 

24 

i 
! COURT: Why would you take any evidence then if it 

has' to be based entirely on that, \\fouldn 't it be a complete 

' waste of time to hear ev ide:ice? 

PARKBR ! Your Honor, there are cases in which I 

believe., Virginia is one of them, evidence is allowed and our 
i 

statutes express.ly allOW' them - I guess I can say that's why we 

ta~ it. 

COURT; Why do we do it at all then if it's binding 

on this Court to find from the record what the basis of that 

decision. was? 

PARKER: Well, Your Honor, of course the opinion of 

thfs Court is that it is - that it must find fran the record and 

the· other evidenC'e that the matter that the - that the decision 

below was plainly Wl.'ong arid if that is the decision then this 

25 court is in an appellate kind of position as oppoEied ·to a denovo 
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1 kind of position. 

2 COURT: Well, that's a combination of the two, isn't 

3 it? 

4 

5 

6 i'ARl<ER~ It - noboJ}!· knows, Your Honor, but it seems 

7 to be this •••• that the cou:ct:. is em;itleu to ('.one.:ider the record 

8 and such other gvidence as it des.Lr1~ B to L • ..;:0r. But that the 

9 standard iu - it. is Jenovo i..f the court W<.i.nts it to be with 

10 respect to the evidence that it can hear, but that the standard 

11 doesn't changt:':. The stafidaJ.«...: still .i.:ema.i.r.~ the plain~.y wrong 

12 standard. But my, point is simp.Ly ti1is, t.h..:tt if it• s going to be 

13 a plainly. wrony standurd i:.here • s got to be so1.1ething to be -

14 from which the Court can juc1ge. that the ~~cision below was 

15 plainly r ighi: o.r plainly wrorig, and the:t~P. must be facts ~ound down 

16 belOWe Now I ~an cite ocher cases. Anoti,er one it seems to me 

17 that arrives at the same point - finuings of. fact are set forth 

18 as among the requisites of cl p.cc;,pei: heari.i.1g before the board • 

.. 
Now the case st"nding for ti·,at propositior• is Morris v. catletts• 19 

20 burg, 437 Southwest., 2.n.d, '75b. It'c d l<J.:w.tucky case,· 1969. 

21 

22 PARKJ.:;R: cat le tt.sburg. 

DICKEY: Spell that 'i 

24 PARI<ER: Catlettsburg. 

25 COURT: Now ~{C:n.tucky' s judicial aystem is aJ.most identit:al 
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1 if not identical to Virginia. We do have that similarity. 

2 PARI<ER I Yes • Now ••• 

3 COURT3 Now they are· one of the few states that have 

4 appeal denovo in the county as opposed to circuit court. 

5 PARKER: Yes sir. 

6 COUR'r: As to er iminal cases and the relationship of 

7 the levels of court are the sai11e. 

8 PARKER: Yes. sir, although I don't knCM whe.ther that 

9 will do us any good ••• 

10 COUR'l': It may not be true in a board of zonlng 

11 appeals case. 

12 PARKER: And the rule in Virginia, Your Honor - you 

13 we;re asking me \·1hat the standard was - the rule in Virginia was 

14 cited. There's i"I. Virginia case on that, I guess we don't have 

15 to.o much problem with it. Board of Zoning Appeals of Arlington, 

16 v. Combs - I think that's c-o-m-b--s, but it may not be. 

17 

18 

1 · 
: SLAUGHTER: It is • · 

PARKER: 106, Southeast 2nd, 755. It says the Court 

19 must not substitute its judgement for that of the board. So 

20 you see the judgement of the board becanes all important and if 

21 the board does not use the proper fact finding process, the 

22 court is not - we don't get due procese and besides that we get 

23 error. Now, lack of findings of fact then are the-real findings 

4 

24 of fact are our complaint. The cases are legion Your Honor witho111t 

25 my attempting to cite them. In federal administrative practice 
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1 most recently - from which, I might say in dealing with federal 

2 administrative practice - from which most of our ideas concernin<.: 

3 state admir:i.istrat.ive p.t:actice come - the cases are legion there. 

4 Social Security .:.~ases, dra...:.t board <.:ases, but. the tryer of 

5 fact must makto finding.a o:.. fact. And the J.:aiJ..ure to do so •••••• 

6 COUR'.l': 'J'hey are administrative tribunals 

7 though aren • t th.ey'i 

8 .l:>AR.Y.E~: 'rhe admin:.i.st.l:ative tr .i..Uuna.L must. makt: findings 

9 of tact. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Cl>U.K'l'; Administrative tr ibunaL? 

Pii..l:U\ER: Yes si..a:·. 'l'he adminlstrative tribunal, board 

of the - ~~le clraft boa.rds, tht:: Hec.:retary of Health, Education 

and Welfare - they must maKe findings of fact. Their failure to 

do so invariaLly results in a remariu ior proper findings of 

fact. 

COUR':i.'; But is a board of z<;>ning appeals a true 

administx·ative agency or is it a quasi-judicial body? 

VAR1'ERc Well, they both are - ~udge, it's 'an 

administrative ~1;gency of the county of the executive department 

of the county, e..cercieiny judicial auc.hor~ty and that's why they 

call it a quasi-judicial bod~. lJl;t lo say quasi-judicial body 

simply to say that it is in the executive department but it 

is exercising judicial power. 

COURT; Is there anything in our Virginia statutes 

; .:,; 

25 
which clarifies the id6ntification of that board as tc what positltm 
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1 it occupies? 
J.O 

2 PARKERS Well, Your Honer, if you were to look in 

3 the cases involving exhaustion o:t· administrative remedies, 

4 which seems to be a h~~le. to put 011 it, yc'u will find that 

5 some of the administrative remedies you have to exhaust are 

6 your remedies before the board of zouing appeals. so apparently 

7 it is conside.ted to be an ad.rainisL.rative body. But it is not 

8 a c;ourt. 

9 COUR'J.': ·Well, it may be diffe.t'ent in some counties. 

10 Now, zoning administrator is of course an administrative 

11 agency, which is an arm of the board of supervisors, but I don't 

12 consider the board of zo1dng appea 1s at all an arm of the board 

13 of supervisors. 

14 PARKE..~: It seems to ••• 

15 COURT: It's an arm of the court, isn't it? 

16 PARKER: It's an arm of the county, sir. 

17 COURT: Not of the board of supervisors. 

18 PARKEH: Not of the. board, no sir. 

19 COUR'l1 : Not under control of the board of supervisors. 

20 PARKER: Oh no, but it is an arm of the county as 

21 · the body politic. But it is not a cour;; and it must make findings 

22 of fact, even I guess courts have to make findings of fact when 

23 the· court cons idere it. But in particular these people - I d()n 't 

24 want to belabor the point, but I. t.hink it• s - the Court will 

25 understand, I think it •c.; a strong point. 
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1 COURT: Well, if that's true, and I'm giving it 

2 serious consideration here - the question is why I shouldn't 

3 send it back in very beginning? 

4 PAR.t~~~; ~:enu it .back in the begilming six· or send 

5 it back afce:r.· y<Ju' 11~ cous.i.Jereu it \-1ith ot:.ner evidence? 

6 ...:OtTi'\T: I can't see that - I've wasted a lot of time 

7 if I heard other,· ev .:..a(:nce. If .l. was satisi'ieJ from the evidence 

8 that they wei.·e :.;:·ight, if t..neir record doebn • i.:. disclose the facts 

9 upon which thei.r. dt:.cisio.n wus baseCI, you .:aaiG I should have 

10 sent it back. 

11 PARK.1.:;t~: It. <.lt-:pend:::; tour Hoi.1.or on which standarc1 the 
apply, 

12 court -is ':'Oing to / and of cow.·se we diJn't know that until 

13 we had your opinion. 

14 COUR'l': But does the law clearly state what the 

15 standard is i' 

16 PARKER: Your opinion - the law clearly stat6s what 

17 · the EJtandard is, and ::: stated whu t it was, but J. <lon 't think 

18 that's the standard where the board doesn't make proper fact 

19 findings. It c<:;n • t be the standard. That's my point, that's 

20 why l raise it at this stage iu the proceedings. If they didn't 

21 make proper finding. of fact, the Cou··t must: not apply a presumptiilm 

22 in favor of their regularity, that's what I'm saying. And that 

23 is my objectio1~ tc t;.h.ct.t portion of the opiuion. Your Honor, 

24 item nwnber 2, our motion states for that and other grounds. It 

25 
says for those grounds among others. on nacre 5 of the Court• 111 "'?"" ; - .; 
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1 the Court has stated its definition of financial hardship. I 

2 don't want to belabor the point, rut I think that is a subjective 

3 definition of fir.ancial hardship, which is not appropriate. I 

4 think the appropriate definition would be an objective definition . . 

I 

5 of financial hardship, just as mentioned - just as - in other 

6 words, it's a questio:1 of whet!1er h~ lost money, it isn't a 

7 question of wi1ather to put him in the poor house or not. 

I 
8 f COURT: What does the wore mean, is it a matter of 

I 

9 interpretation or is there a definition given anywhere that the 

I 
10 court is bound by? 

11 PARKER; It's a matter for the Court to determine, 

12 but I simply want to 1.1ake clear at this stage, that we do not 

13 agree with the determination - with the definition which the 

14 Court has plac12d on the words financial hardship as found in 

' 
15 the, ordinance. And I understand thP. Court's problem because 

, not 
16 it waa/ defined in the ordinance. 

17 COURT: Well, oon't you hi:lve the burden o.f proving 

18 fin~ncial hardship, though? 

19 PARKER: Yes sir • 

20 COURT: Are you saying that you proved it? Do you 

21 take the position that you've provea financial hardship? 

22 PARKER= Yes sir, we take thP. poait ion that we have 

23 proved it and that the .standarJ the Cour I: applied as to what 

24 financial hardship is, is the wrong standard. The Court stated 

25 financial hardship is a relative term and the datcrmination of 
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1 this question does not depend upon a specific suin of money. J 9 

2 What might be financial hardship in one case might not be in 

3 another. Even th.oWJh the dollar amount might be appr.oximately 

4 the same. It is apparent from the evidence that Mr. Matthews, 

s the petitioner ,en9£•goe ln Sub$tantial real estate development, 

6 and while the sum of 67 hundred dollars and certainly the sum 

7 of 16, 700 dollars is a substantial sum of money, there has been 

s no showing of financial hardshlp as such. r take it that what 

9 the Court was r.eferring to there - the cou.rt doesn •t say What it 

10 waa he didn. •t show, but I take it from that what the court was 

11 re terr 11'9 · is that we d idn • t show that Mr. Matthews was going to 

12 90 in bankrupt.cy or have any financial problem with his creditor• 

13 or what-not based on this law and what has happened under it. 

14 What we did show I think from· the evidence was that he was going 

15 to lose money. I think the court found that in fact, there eeeme~ 

16 to be some difference about how much. But I think in • •• 

17 COURT1 Ho, it doesn't say he was going to lose money, 

18 he wasn •t going to make as much profit as he contemplated. 

19 

20 

21 

22 

24 

PARKER.a Yes sir ••• I think it• s the same thing. 

COUR'l.'s You 're saying loss of profit then but not 

losing money in the sense that he would come up with a deficit ••• 

but he would be curtailed in his expectation of profits? Maybe 

that is losing money, but there again losing money may be •••• 

PARRER1 I don't see whether it matters, Your Honor, 

25 whether it comes out - as long as the loss is attributable to what 
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1 the county has done, whether it comes out of hia profits or 

2 c:omes out of his losses. It canes out of hill gross is what •a 

3 imp0rtant. 

4 COURTa But would financial hardship necessarily 

s depend on loaing profi~,;or going in the hc>le? 

6 PARKER 1 We 11, that's - Your Honor, that ia where 

7 I dlaagree with the court's definition ol financial hardship. 

s I don't think it'• necessary to go in the hole. I think it'• 

9 enough to lose money •••• loae a substantial amount of money. The 

10 

11 

12 

I 

Court found it was a substantial amount of money. If you 

loee a substantial amount of money ~•ed cin that, it ••ms t.o 

me that you have within the meaning of what those words ought 

13 t.o mean a financial hardship. It haa hurt you in the fin.anaea. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Bow •••• it hasn't •••• now, subj~tively, the question ill does it 
I 

m~ any difference - this is the question - does it make any 

difference whether the defendant is a rich man, whether the 

pla1.nt.iff is a rich man or a poor man, that'• about what it 

comea down to. And I say it doesn't make a bit of difference. 

COURTa Well, na,; what's the purpose of the rule thenl 

If .rou are saying - if a rich man is going to lose profit, then 

he•• got a f iu.ancial hardship ••• 

PARI<ERa l say if a rich man is going to lose money 

based an this ordinance, that he has a financial hardship, yea 

24 sir,. 

25 
COtJRTa And you are sayina that l ahou1d c:on.atru• it. 
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1 the same if this was J. 2aul Getty instead of Bennett T. 

2 Matthews? 

3 

4 COUE'l: All r i~b.t, I don• t th.ink ~/OU are going to 

5 find any such cvnstruct.i.uu o:i.' t.he W•.;1:ds 1.i..u.an<:.:ial hardship. 

6 lt would .be awt'ully hard to find that losing 16,700 dollars would 

7 be a hardship on J. Paul Getty. 

8 PARKER.: I am proceeding, ~our Honox·, on the assumption 

9 that ••• with respect to this problem oi fu!ancial hardship -

10 I'm proceeding on the presumption that t'inancial hardship in 

11 the ordinar1ce n~eans. sort1E=thin-;s like vested .r ignt in the other 

12 series of ~ases, which is fo·und ·that under certain circumstances 

13 people have a vested .r:i9ht after an expenditure of money. In 

14 those casea there was no showing,as far as i mow there was no 

15 sh.owing that the plaintiffs •· the f'etiticners involved were not 

16 responsible people with plenty of n.one_)'. And there was no showin J 

17 that they were going to so into ban.Jr..x:,uptcy if thay didn • t get 

18 their permit. Some of them, indeed - and l 'm saying that financi•-1 

19 hardship means scmething less than vested right if anything. 

20 Not something mo.re than vested r .A.ght. 

21 COUR'l':. Well, do you quarx.·el with the dollar amounts? 

22 Now, it was apparent in my cpinion that .cites that that .there was 

a showing before the Board 0£ Zoning Appeals that the loss would 

24 be 67 hundred and it was apparent in the hearing before this cour1: 

25 
that there was an additional ten thousand dollar i~Am_ sn it c~u ~ 
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22 

1 16, 700 now is there a factual misstatement there as far as 

2 what the rscord should reflect? 

3 PARKER: Well, our position was that it was 16, 700 

4 dollars, the Court didn't agree with me. 

5 COURT a Well, it may not in so many wo:rds say so, 
; 

6 but I think I could certify that there was evidence that it 

7 was as much as 16, 700 dollars before this court. Although that 

8 is 11ot apparent from the transcript of the Board of Zoning 

9 Appeals. 

10 PARKER: .secause there weren • t any findings of fact 

11 on that point. 

12 COUR.'l': Well, apparently there was, there was a 

13 transcript of i~ which says that - you stipulated it was 67 

14 hundred dollars. 

15 PAlUCER1 Well, ·your Honor, if there was 16, 700 dollars, 

16 the.re was 6, 700 ..... I would havo to look back and see what I 

17 am supposed to have said. But •••• 

18 COURT: I thir.k I found that 6 7 hundred not fran the 

19 pr~eedings before me, but fran the record of the proceedings 

20 before the Eoai:d of Zoning Appeals. 

21 PARKER: I 'm sure that • i::. where you found that 

22 particular figure. But there was 67 hundred dollars that had 

been expended up to a point is whc.c's involved, and I think our 

24 position in this Court was that. there was some additional expen-

25 ditures which had been obligated or were·essentially obligated or 
LANE'S.COURT REPO.RTERS 
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23 

1 you might just as well figure they are obligated because when 

2 you spent the first money, you had to spend the rest to protect 

3 it. I'm thinking particularly about the fact that he had to 

4 get that final plat in wi:::hin six months er else. 

5 COUR'l'; rrhal 'u 1:lh'1c I ;:;,.llo·wecJ for ancJ. I don't 

6 have these pages •••••• before the Court •••• 

7 PARKER: ! think.~ •• ~. 

8 DICKEY: If it please the coui·t, the Court says 

9 exactly what Mr. Parker wisheR the Cou.i:t h~1a said ••• 

10 COTJRT: I think that is broug1Tt out - apparently an 

11 item of 10 thousand for· the preparation of the final plat had 

12 not been Paid but had becaa1e an obligation. 

13 PARKER: ~es. 

14 COURT: It's not clear however that this W::ls presented 

15 to the Board of Zoning Appeals as such; but I think it would be 

16 fair to say that in evidence before this Court that was presentec 

17 as an .obligation and I took ,_aqcc,1nt of it. 

18 PARI<ER: Yes sir• I thank you in that connection sir. 

19 The Court will understand then my positlon that it wouldn't 

20 matter whether ~T. Pau.t Getty had a vested right or whether it 

21 was .. J. Paul Getty or myself and it woulC:n't matter whether it waa -
if 

22 

23 

24 

25 

and/it doesn't matter as to a vested right, it ought not to matter 

with respect to a financial hardship, which ought to be samethin9 

less than a ·..rested right - less than or equal to a vested right 

because if it's a vested right you win any way. 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 



App.503 

1 COURT1 Yes, that •a an entirely separate issue. 

2 which wouldn't depend on financial hardship. A vested right 

3 wou.ldn't depend on hardship being shown. You would have a 

4 right to concede whether it hurt or not. I took that up as 

s a separate issue. 

6 PARKBR1 Now Your Honor, that's the third issue that 

7 I cQl\e to. This is going to have some significance perhaps in 

s the declaratory judgement case that we have filed. 

9 SIAOOB'.l'ER1 May it please the Court, I don• t want to 

' 10 interrupt Mr. Parker, but the Court does understand of course 

I 
11 he only cited the first grounds in the motion - these would cane 

I 

12 und8r the heading of other reasons or other grounds therein ••• 

13 COtlRTa What is that now, are you still referrinq to 

14 the motion filed on March 10? 

15 PARXBR1 ns sir. 

16 SIAUGH'l'BR1 Be cited one ground and then he said, 

17 among others, and these are the others. 

18 PARJ<BR.1 Well, they all go to the court's opinion, 

19 Your Honor. we are .not trying to get outside of the court• s 

20 opinion at all. 

21 SIAOOHTBR1 There was no statement prior to today that 

22 the,se were the grounds on which he was relying ••• 

23 COURT I I see. All right, sir. 

24 PARI<ER1 well, counsel for the other side if they are 

25 adequately surprised may need some time, but as learned as counsel 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 



App. 504 

25 

1 are, I shouldn't think that they would need a great deal of 

2 time. I •m sure they thought over these matters at great length. 

3 SLAOOB'l'BR: If I may digress a manent, Your Honor, 

4 Mr. Parker has become adept at the fine art of surprising us 

s and then expresses surprise at surprise ••• 

6 COURT1 Yes sir, I understand. Go ahead, Mr. Parker. 

7 PARlCER: Your Honor, the thing that I was looking 

s for was sane type of excerpt which I had from a case in 209 

9 Virginia. It is probably nice to refer to a Virginia case 

10 on occasion. Here it is air. The case in question is 

11 the Board of zoning Appeals v. Blue Ridge, 209 Virginia, 594. 

12 In which the Supreme Court said, this court has not previously 

13 dealt with the specific question of the power. of a court on an 

14 appeal from the Boa:r.d of zoning Appeals to make such an· adjudic:at· on. 

15 • • • • it means - I didn't bring both - well it says down in 

16 the second paragraph - we do not find it necessary to decide whether 

17 the trial c0urt had jurisdiction to declare paragraph 926 of the I 

18 zoning Ordinance void for uncertainty. The problem being of cour1e 

19 was what they are discussing in this previous paragraph whenthey 

20 say "such an adjudication". what they are discuasing is the 

21 adjudication of the validity of the Ordinance in a certiorari 

22 
previously 

proceeding. This Court has not/dealt with the specific question 

23 of the power of ~he court on an appeal from the aoard of zoning 

24 Appeals to make such an adjudication and other courts have disa-

25 greed about it. And it says see Fundamentals of zoning Law, 
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3 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 I! 

17 

20 

21 

24 

25 

46 va. Law Review, 3G2, 58 Am • .:rur. zoning, section 232, page 1063 

600. '!'here is a long line citation. NOW the Court ruled 

subsequently in that case - in the present case we do not find 

it necessary to decide whet~er the trial court had jurisdiction 

to, declare paragraph 92C of the zoning Ordinance void for 

uncertainty. The problem is we don't have a decision in 

viirginia as to whether the Court could have considered the 

va·lidity of the Ordinance in the certiorari case. Now the only 

thing that was raised in the Certiorari case I suppose or got 

ve;ry close to that - one of the things that was raised was 

this problem of vested right. And the Court in its opinion 

on; page 8 says "petitioner has asserted that the approval of 

the preliminary plat created a vested right which could not 

be divested by the Board of Supervisors in adopting the zoning 

Ox;dinance. '' we said it but I Cbn't know whether we were 

asserting it in ibis case or not. But at any rate we certainly 
i , 

s~id so at one point or other in the proceedings because that's 

our position. "And in support theteof cites"- therlc t~e :.:c~.s~ 

the court has placed in there today, "If the case is considered 

in the ~ame .l.1gbt·~:the interim zoning Ordinance will be in-

effectual as to the Petitioner in this case and he would not 

be bound in any way by the provisions thereof which limited his 

use beyond the limits imposed by the subdivision ordinance 
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of the. preliminary plat, the petitioner would ne limited t9 the 

3 presumption created in his favor under the provisions of the 

interim zoning Ordinance provided he could show f inanc.ial hard-

5 ship. In other words if th:i.s case is decided on the basis of 

6 the creation of a vested right in th~ petitioner the provisions 

7 of the zoning Ordinance would be immaterial. By his own actions 

8 
I the petitioner has pursued this remedy - his remedy under the 

91 
10 

11 
11 i I 

12 II 
I 13 

I 
14 

zoning Ordinance and to this extent he is bound >by the provisio1~s 

thereof. It is doubtful that a vested right was created 

by the approval of the preliminary plat." And then the Court 

says nothing more about that. Your Honor my point is this and 

I hope I am not digressing - I am trying to ascertain from the 

opinion whether the Court did or did not rule on the issue 

of vested right and whether .the Court did or did not rule in 

this case on the issue of whether we had by our own actions 

waived all other remedies because that is going to be important 

in the declaratory judgment case or in any other later case. 

I think the answer is and I think what the Court meant in its 

20 opinion was this by stating this "by his own actions the petitio1~er 

21 
has pursued his remedy under the zoning Ordinance and to this 

22 
extent is bound by the provisions thereof." I think what the 

23 
Court meant was for the purposes of this action, by his own 

24 
actions the petitioner has pursued his remedy under the zoning 

25 
Ordinance and to this extent is bound :Qy_the provisions thereof 
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1 for the purposes of this action. In that case the court woulc 

2 be saying that Virginia has followed the rule of the majority 

~f jurisdictions which says that the validity of the zoning 

prdinance may not be contested in a certiorari proceeding. 

~ow I have considerable amount of authority which I have ex-

' itracted here on this point. r don't know exactly and counsel 

7 !I suppose is going to jump up immediately when I say this 
I 

8 but I don't know exactly where to argue this case ~ whether 

9 it's in this case or in the case for declaratory judgment but 

10 the problem is precisely that - that I don't know exactly 

11 where to argue it, whether in this case or in the case for 

12 :aeclaratory judgment. And I want to be certain to save the 

13 

14 I 

15 I 
I 

16 I 

17 

18 

21 

22 

23 

24 

25 

point in one case or the other. 

COURT: well the question is whether you have 

had your day in court isn't it? 
I 

PARKER: On the question of the validity of 

'the Ordinance Your Honor as opposed to whether we were going 

·to get a special use permit under the Ordinance. 

COURT: You undertook to test·tbe validity of 

I 
·the ordinance on your Mandamus action ... 

PARKER: well but then the court refused to 

:allow. 

COURT: I su9ge11ted that it would be more 

appropriate to. test it in a suit for declaratory judgment. 

PARKER: Yes sir •. 
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J, 
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1 I COURT: so th~t t.he v~lidity of the zoning 

2 Ordinance has not been tested. 

3 

4 

5 

t: • ' 

I) i 
7 I 

11 
o I! 
() i I 

I 
9 

10 

11 

11 

12 \ 1 

13 I 

14 I I 
15 I 
16 

! 
17 I 

I 
18 !-

191 
20 

21 

22 

23 

24 

PARKER: Well I would.have· thought not because 

we were trying C•ur best to contest it in the Mandamus action 

·right along with - which we had filed first - right along and 

then we filed the certiorari action and then we have _filed 

now as the Court knows a declaratory judgment cRse ... 

COURT: Now I am not ·su.re what you took the 

opinion to mean but I don't think-I don't think the Ordinance 

itself was attacked in your petition. . . 

PARKER: For certiorari? 

COURT: Yes sir. 
at 

PARKER: I am not/all certain that lt was but 

it was attacked I suppose ... 

COURT: Attacking the act ton of the Board under 

the Ordinance. 

PARKER: Well I take it the Court seemed to thi 

in the opinion that we had perhaps attacked the Ordinance 

because. . . 

COURT: Let me pick y~u up there - maybe. . 

PARKER: ·At the foot of page 7 it says "The 

petitioner ha.s asserted that the approval of the preliminary 

plat created a vested right which could not be divestP-d by the 

Board of Supervisors in adopting the.zoning Ordinance" and in 

.__ ___ 
2
_
5 1\ support thereof cite!_~uch and such case. "If __tb_e_.-+1p~r-Ic:e:.:isu:eun1.~~~11J--L-----
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---·-----+-i~considere~ in- the-:me~-;-igh~the i~~-:ri:~o~ing ordii>&nce-+o __ 

2 

3 

4 

6 

7 

11 

12 

13 

14 

15 I 

I 
I 

16 I 
I 

171 
18 i 

I 

19 I 

20 

21 

22 

23 

24 

I 
25 i 

___ .lL 

would .be ineffectut=tl as to the petitioner i.n this case. 11 The 

problem is I am having difficulty with the opinion in ascerta n-

in9 the precise ramifications of what the court has decided 

.on that point. And it may be important because in the de-

c1aratory judgment case we have been saddled with a plea 

of res adjudicata. 

COURT: I see, you all are trying several diffe ent 

cases together here and I am not. 

PARKER: Well ... 

DICKEY: Your Honor I think we had rather just 

stick to the certiorari ... 

PARKER: well I am trying to stick to the 

certiorari too, but my point is this, I want to make certain 

that I don't. 
' 

COURT: You want to keep your optionsopen 

don't you ... 

PARKER: I don't want to pass Judge into a 

situation where we go to declaratory judgment where this 

court has suggested to us as an appropriate remedy and have 

had option in that and have that proceeding essentially 

foreclosed to us because we didn '. t bring something up. in the 

,certiorari proceeding - if that's the case we want to bring 

it up, it's as simple as that. If I could undeditand the 
certiorari 

Court's order in the/case - rnates to. 
LANE'S COURT REPORTERS 

COURT SQUARE 

CHARLOTTESVILLE, VA. 



-~J 
] I COURT: 

App.--510 
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what'~ the form of the order? 

I ----·--r--. 
noes 

2 that say anything about. . . 

8 

9 

12 

13 

PARKER: Mine does, the other side doesn't. 

COURT: I see. 

PARRER: But the order incorporates the opinio , 

is based on the opinion and at subsequent times I might be pu 

to the test of what was decided in fact in the certiorari 
. ·• 

case. 

COURT: NOw the opinion couldn't go any further 

than the i~suea~ e\ren though I might on it, unless the issue 

was framed and· brought before the Court, even though I said 

in effect you are out, it would not be because res adjudicata 

would depend on whether you had your day in court on that 

14 point. And even though the opinion may indicate to you that 

I am ruling on it, it wasn't placed ih issue and I don't recall 

: . .4 

any question being raised about·the validity of the zoning 

Ordinance in your certiorari action at all. 

18 PARKER: well is it the Court's feeling that thi• 

law in Virginia this is an interesting point but is it the 

Court's feeling - I can't enlighten the court on Virginia law 

21 because I just read the best case on Virginia law <in point,· -in 

22 209, va. at that but is it the Court's. feeling that Virginia 

23 would follow the majority in taking the position that . . • 

24 DICKEY: Your Honor, I think I am going to objec~t 

25 to counsel requesting the court to render an advisory opinion 
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~ ou issues no raiseu 1n .~is case ... 

2 COUHT: Well insofar as I may explr!in th is 

3 opinion here. I am not undertaking to incorporate the other 
form of th 

4 I J ase but for now Mr. ParkeL' has raised a point about the/orde 

5 I nd what effect the rullng would bE'! as to whethet' he should 

6 xcept to it, I take it. 

7 

11 

12 

13 

14 I 

I 
ls I 

I 
I 

16 I 
I 
i 

17 I 
]8 ! 

191 

20 

21 

22 

23 

24 

25 

PARKER: Yes sir. 

DICKEY: He is still arguing his motion on the 

uote "other grounds" that I was going to mention later. 

COURT: well I will try to deal with that at 

[

n appropriate time but now in viewing his petition for 

,ertiorari I find noth:i ng whi.ch indicates that the statute 

L the Ordinance has been attacked and r recall nothtng in 

~he case directed toward the validl.ty of the Ordinance having 

een presented to the Cou.ct. · so that whatever expression 
it 

y have come about in the opinion/could not be considered 

any way a ruling on the validity of this zoning Ordinance 

in Greene County. 

PARKER: All right, sir. 

COURT: That may satisfy you and put some ... 
that's 

PARKER: I think/as far as the Court can lay 

he matter to rest in the certiorari case. I would also take 

the court can not in the certiorari case 

rule - and that's what I was. going to mention a moment ago -

___ 1 ?-at the Court cannot in a certi~rari~ase ~J.I.le on the validi 
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4 

5 

6 I 
I 1 

7 I 
I 

8 I 
9 I 

I 

10 I' 
I 

11 

12 

13 

14 

15 

16 

11 I 

20 

21 

22 

23 

24 

25 
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------------------+-_3__ 

of the Ordinance. My position is that the Court cannot do that 

in the certiorari C<'lse becau~e its jurisdiction is derivative 

from the - has th<~ same juri.sdiction that the a6ard of zoning 

Appeals did have before the matter came up. I know it has 

different evidence - can hear different evidence but I don't 

- the majority rule is that - what I just stated that the Court 

has no jurisdiction to rule on the validity of the Ordinance 

in the certiorari case. I might say on that point tha·t one 

State - Connecticut -- has taken the position where additional 

evidence can be heard that the Court could do that. Another 

state, the state .which would seem to allow the greatest latitude 
.. ~ .. 

in hearing additional e\1idence, Pennsylvania, in making such 

decisions under certiorari cases, as the Court may feel appro-

pria te. . . 

COURT: NOw it doesn't seem to me that there is 

anything in virgin.ia law that indicates that· the question· could 

be broadened in anyway by the appeal. This Court would have to 

decide the same question that was presented to the so~rd of 

zoning Appeals. 

PARKER: I tlink that's the.law sir, and I think 

further that the Board of zoning Appeals obviously can't decide 

whether - a question which would have to do with whether it was: 

sitting or not. rt was sitting and that 1 s tha't under the terms 

of the Ordinance. And it can't 90 and decide the validity of 
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t---------.i..,...i ___ . ______________ ,. ____________ ·--------------·--- ------+1-~. --
1 1 I COURT; r tt>inli: it i.s somewhat adherent i.n this 

2 opinion and thiB may be of nome help in my comment about your 

' 
3 riot having raised :i•our right of a vested interest. You a.re 

4 

8 

9 

10 

11 

12 

in a sense asserting that as an act that you are entitled 

' 
to perform even in face of the zor.ing Ordinance. Y01; are sayina 

inefffect that !::he zoning Ordinance couldn't actually conclude 

that. 

I 
PAPKER: Yes and I a;n saying that - furthermore 

that we have not elected ?. remedy, we have been trying through 

the mandamus proceeding and otherwise - and I don't want to 
l 

press this point unduly in this case but in a few minutes 

this afternoon I am goiy to have to take it up anyway I· 
at 

13 suspect. But we have/all times taken the positi.on that we 

14 I 
I 

15 i 
i I 

11 

:: 11 

l8 

19 

20 

22 

23 

had both the invested right and a financial hardship. 

COURT: But your vested right was brought about 
I 

as an argument of law. 

PARKER: The vested right would go to - in the 

face of the ordinance, lie in the face of the ordinance and 
i 

the financial hardship if there were one, if there is one 

comes under •.. 

COURT: Yes sir, that's the difference. 

PARKER: And my position is that I don't think· 

we can raise as a vested right anything in the certiorari 
I 

proceedings and the Court's position is·I take it that we 
24 l 
25 didn't. And I. . 1------ _::_:::__:_:__:.:.::=-.::..:.-=---------_:__ ________ --:-_______ ~---
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! 

2 I 

3 I 
'I 

411 
I 

5 I 

6 I 

7 I 
8 

9 

COURT~ well it's, ir relevfint really because 

if 1ou have a vested right, 1ou ate not under the ordinance, 

PARKER~ Right, and the Board doesn't have 

any jurisdiction. 

COURT: P.i.']ht, 

PARKER:: Your Honor.• tl-:-at concludes my argument 

on the point and I hope -- in this case and when this question 

comes up again l~. t11e other casfl, I may have some more to 

say about it. I apprec.ial:e the Court's patience. I under-

10 \ stand this has br:?en a length'.{ argnme.nt. 

11 COURT; Let me see if I can comment on 50me 

12 of these to shorten this. with regard to the points you have 

13 raised here in the opinion itself. If: seems to me that this 

14 

i5 I 

1611 
'I 

17 I 
! 

18 

19 

20 

21 

24 

25 

much ought to be said for clarification. tn hearing this cas~ 

on the evidence, there was tes~imony adduced anew in this 

Court and some of it repetitive, of course, and then the recoid 

that was sent up from the Board of zoning Appeals. But, howe\er, 

that may be the Court gave a full review of the facts and I 

thin~ it might be well to recite that this court in a sense 

made its own factual findings to the extent that the opinion 

addresses itself to it. It rnay not be that clear but at 

least it was intended to be. There was evidence befo~e this 

Court of expenditures of $16,700 by Mr. Matthews. wh'ereas,the 

evidence before the. aoard of zoning Appeals a.ppeared to be 

$6700 - the additional $10,000 having been an obli9ation and 
!------'-'--------
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1 not yet expended at the time the matter was be.fo:::e the soard of 

2 zoning Appeals. But this court considered $16, 700 and fin<is 

3 from the evidence that while there is no proof from Mr. Matthew 

4 ei1;:her in the Board of zoning Appeals or in thd.s court that 

5 

6 

he!was 
I 

! 
po~ket 

' 

under any financial hardship by reason of being Ol.:1t of 

of $16, 700. And I construe the _term financial hardship 

7 to ibc more than just a loss of money but relative to that perso 's 

I 
8 position, it must show that t~e ·- the amount of the loss works 

I 
9 a hardship on that individual or the person invo] ved be it the 

I 
10 Cotporation or an individual. For that reason the Court in 

11 a sense made an independent finding in this Court that there 

12 was no hardship proven. 'l'hen of course the order does or the 

13 opinion does say that the finding by the noard of zoning Appeal 

14 is not shown to be wrong but in the sense that evidence was 

15 taken on that same point all over again, it seems to me to be 

16 unfair for the court to send it back to the soard of zoning 
i 

17 ApJeals for a factual finding when this court had the same 

18 evidence and did in f;fct make a factual finding. I think the 

i 
19 record should show that, that I did find as a matter 015 fact 

20 . I 
that Mr. Matthews showed in his evidence that he was out of 

21 ' 
pocket $16,700 but the.re was no evidence that this amount of 

22 out; of pocket loss would be a hardship on Mr. Matthews. NOW 

23 I think I commented on this question of the vested right but 

24 that seems to me to be a matter which will be asserted in the 

25 fact of the statute and not under the statute. All right, Mr. 
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1 Dickey, either you or Mr. Slaughter, you all may have some 

2 further comments y1:>u wish to make in argument of Mr. parker . 

. 3 

4 

5 

9 

10 

11 

12 

13 

14 

15 

16 I 

17 I 
18 I 

19 

20 

21 

22 

23 

24 

25 

SLAUGHTER: May it please the Court· I will 

try to be very brief because I think as the Court has stated 

substantially the only ground on which, the only specific 

ground on which Mr. parker's motion was predicated, namely 

whether or not there was an obligation on the Board of zonin9 

Appeals to fi.nd facts as such. we found nothing in Vi:i:ginia 

law to indicate that there must be a finding of fact or 

findings of fact by the aoard of zoning 1\ppeals in Virginia 

cases. The language in the conlbs case to which Mr. parker 

referred, aoard o~ zoning ~eals y. Combs, 200, va., 471 

at page 476, a statement was made "On an appeal to the Court 

under section 15-550 absence the counties, we have held that 

there is a prima facie presumption that the power and discretion 

of the soard of zoning Appeals ha'4e been properly exercised 

and its decision may not be disturbed unless it .•appear from 

the record had it been to the Court, tog!ther with a.ny additior al 

evidence taken and procedure had under the statute that the 

decision of the Board is plainly wrong." No reference to 

finding of the fact at all. Then it goes on - and that is 

a quote from the Hopkins y. O'Meara 197, va., 202. Going 

on in the Combs case, the Court sa~d at that same page "However I 

in the Hopkins case in citing and referring to decision in 

Anderson v. Jester, 206, Iowa 452 "and i;hen it cdves the 
LANE'S ·coURT REF'ORTERS 
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1 Northwest citation, it says "the statute involved provided that 

2 upon the filing of a petition specifying grounds of illegality 

3 the trial court could a11ow a writ of certiorari and the 
' 

4 
I 

he~ring should be de nova, whereupon the method of procedure 

and decision was the same as provided in the Virginia statute. 

6 Th~ Court said that any arbitrary or unreasonable action, contr ry 
I 

7 to the terms or spir.it of the zoning law, or contrary to or 

8 unsupported by facts, was an illegal action; but if on the facts 

the reasonableness of the board's action was open to fair differ nee ; 

10 of: opinion, then there would be as to that no illegality. 0 Then 
I 

11 it 'goes on to ci~ Burkhardt v. soard of zoning Appeals, 192, 

12 va. 606. In the Hopkins case which was the golf range driving I 

13 

14 

15 

16 i I 

17 I 

18 

1911 
20 I 

21 

22 

23 

24 

25 

case up here in Loudoun County the court sai.d ·- that's at page 
' 
I 

- that's in 197, page 202, and the court said at page 205 "We 

hol!d that on an appeal to· the circuit court under §15-850" -
I 

this of course.is a predecesser statute "as amended, there is 
I 

a prima facie presumption that the power and discretion of the 

Board of zoning Appeals have been properly exercised, and it 
I 

must appear from the record transmitted to the court, together 
I 

with any additional evidence taken and procedure had under the 

sta'tute. that the decision of the Board is plainly wrong before 
I 

it may be distubed by the court." And that cites Cherrydale, 
I 
I 

etc., co. v. County Board, 180 va. 443. I don't have the apecif'c 

citation but my recollection ia there is plenty of authority 

simply to the fact or referring to the various statements in the 
LANE'S COURT REPORTERS 

COURT SQUARE 

CHARLOTTESVILLE, VA. 



I 
App. 518 

·--~------------· 
I minutes and refers to those as the proper basis for the decision 

2 I 6f the aoard of zoning Appeals. aut in any event Mr. parker 

;3 I has cited cases in different jurisdictions where the principal 
! that 

4 1 apparently in administrative law/there must be specific findings 
I 

5 of fact strictly carried out. This ·is in Federal courts, of 

6 cot:rse, t1·ying a case without a jury, must write down specific 

7 findings of fact but such is not the case in Virginia. The 
I 

8 i Co1:irt ':.said.·. in this c:ase that there were minutes of the soard 
I 

91 of zoning Appeals - in the opinion of the court, the evidence 
I 

IO I ~taken before the cour.t - all of these constitute the fact or 

11 basis upon which this court made its decision-, and of course the 

12 Supreme Court ultimately made the decision. So I think it's 

13 

1 I 

14 1 I 
. , I 
15 I: 
16 11 

! i 
i 

" I 
18 I 

19 I 

20 I 

21 
1

1 

22 

23 

24 

clear if the court please that while it could be true in other 

jurisdictions, there is no requirement on .the Board of zoning 

Appeals· in virgini.a to set out specific findings of fact. Now 

going into the other grounds I will touch on one and then let 

Mr. Dickey touch on the other. On the question of the definitio 

of financial hardship, r think the Court has already remarked 

on that sufficiently but I will simply add that $6700 as I 

recall was admitted to be money that had to be spent regardless 

of the type of subdivision. In other words as I recall the 

first $2700 or thereabouts was for topographic s~rvey and the 

next was for some type of land use survey or whatever it was 

called. But Mr. Matthews if my recollection serves me correctly 

____ · -~~-~s_t_a_t_e_d ___ t_~~_:_1: ___ t_h_a_t_c_?u_l_d ~-e-.~~_e_d __ _:-_I -'!>_e_l_i_e_ve __ !_n_c_r_o_ss_ examination 
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1 by Mr. Dickey on the first day - that that work could be used 

2 for a different type of subdivision. Now the $10,000 was obliqa~ed 
I 

3 fot the final plat of this subdivision. Very possibly that 

4 couldn't be used again. At least in the hearing here it was 
' I 

5 brought out that it might have been obligated at t~e time of the 

6 initial hearing before the Board of Zoning Appeals. But
1 

of 

7 course, the evidence was clear that Mr. Matthews had paid as 

8 I recall somewhere in the $70.000 range for this land. Re-

9 qardless of how he subdivided it he was going to make a pretty 

I 

10 substantial profit even though his profit under that two or 

11 th~ee acre lots as the case might be, would have been substan-

12 tially less of course than in the high density subdivision that 

13 he-proposed. In the cases - these are the vested rights cases 

14 which Mr. Parker referred but in the vested rights cases the 
I 

15 court was impressed by the fact that there had been special use 

16 petmits granted which had made it a value of the property in thOll~ 

17 two Fairfax County cases in the hundreds of thousands of dolla ra. 

18 Andi once there was ex post facto rezoninq and the cancelling of 

19 those special use permits arbitrarily, the value of the property 
i 

20 over what the people had paid for it because of rezoning 

21 but there is no such evidence of that in this case. In any event 

22 the Court has obviously reached the correct conclusion that there 

~ wa$ not financial hardship here relative to the size of the sub-

24 division and cost of the property and uae of the property. I wil~ 
third 

25 refer to Mr. Dickey in bringing up and responding to Mr. Parker•s,V 
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ground. As Mr. Parker himself has mentioned in our initial 

2 
pleading - in our plea which has been filed in the declaratory 

3 
judgment case, we have alleged in various ways that Mr. parker 

has had his day in court. we have, of course said and I want 

5 
to be of course as correct as I can in trying to cite exactly 

61 I; what happened. In the mandamus action we, of course argued 

7 : i 
i· and the Court agreed with us that Mr. parker had as an a1ternati e 
l i 

8 ii a declaratory judgment action. Mr. parker after the court made 
9 i I Ii its ruling in that went forward with the certiorari action. 

10 I! 

11 

I It's clear from the record that Mr. parker did not assert any 

13 ' 
,I 

14 1
1 

is I 
I 

! 

161 
17 I 

I; 

:: II 
I 

20 I 
I 

21 

22 

24 

25 

attack on the zoning statute in the certiorari action and 

the court at '.o.ne point stated that he was considering the valid ty 

of the statute. so it's clear there is no - the issue was not 

tested in the certiorari action. Now eveJ;ybody I think agrees 

on that. The question will be in the next - and the initial 

matter to be presented to the court - and we do not anticipate 

that it will be this afternoon - whether Mr. parker could have 

brought it up and as .. ·euch whether or not he is barred either 
or 

byres adjudicata/by election of revenues or by one or three or f ur 

other matters to be raised in our pleadings, not because it was 

raised but because it might have been raised. . • 

COURT: You mean might have been raised in this 

S~UGHTBR: In this court. . . 

f--------.L.L---·----- COURT 1- For the .first time1---. -· 
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1 

2 

5 

6 

I 
7 I 

I 

8 I 
I 

9 

l1 

12 

13' 

14 

15 ! 

] 6 11 
I 
' 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SIAUGH'l'ER: Yea air. 

COURT: 00 you take the position that new issues 

could be inserted in the case on appeal? 

SLAUGHTER: Yea air, we take that position based 

on-interestingly enough on the authority that Mr. - on the 

Connecticut and Pennsylvania authority that Mr. parker cited. 

COURT: That's a new wrinkle in certiorari 

isri't it? 

SIAUGHTBR: well it's. . .. 

PARXER: Not rannsylvania - the Connecticut 

case 

SLAUGHTER: A• I aay we didn't anticipate that 

that would be argued today ••• 

COURT: You are saying that because he CD uld 

have done it, he might be barred? 

SIAUGH'l'ER: Yes sir. In any event we do all 

agree for the purpose of this situation that it was not raised 

COURT: Yes sir •.• 

SIAUGHTER: ••• in the certiorari ••• 

COURT: Yes sir. 

SIA UGH'l'ER: Thank you Your Honor. 

DICKEY: Myt;Ciiai:inguished co-counsel left the 

thing for me to argue and then argued it. sut I would. . . 
COURT s well perhaps we can shorten this all 
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3 

]() 

1l 
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0 
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15 

·16. \ ) I 
I 

171 
18 I 

]9 

20 

21 

22 

23 

24 

the more. 

DICKEY: I would respectfully urge the Court, on 

that as Mr. Slaughter has pointed out, we would take the positi n 

that the amount spent by Mr. Matthews in rel:llnce on this 

was considerable less at the time the Board of zoning Appeals 

than $6700. He says - he admitted on cross examination $355 -

$393 - I think there is a misprint in the transcript, it says 

$3,933 but the $393 was cost of acquisition was not in reliance 

on this former subdivision. Then he stated that he would have 

spent $3500 on topographic survey in any event on the three 

acre lots. That included the money. 

COURT: The final plat or the preliminary plat? 

DICKEY: This was for the topographic survey and 

soil study. He stated that on page 49. My question "Q would 

you have had the topographic survey if you were going to develq> 

the 2 acre lots? would you have had such an expenditure and 

could you use this topographic survey for that use?" 'l'he answ• 

by the plaintiff "I think you would have to do it, yes." "Q It 

could be used for 2 acre lots also?" Answer "Yes." so I don't 

wish to ask the court to change its letter of opinion but if 

it does go up, it will 90 up with this, and I think this is 

correct. Of course, somewhat surprisingly Mr. Parker's two 

additional motions today but we are willing to argue them today, 

I would strongly urge the Court that the issue of whether or not 
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l 

2 

3 

4 

5 

6 

7 

8 

I 
9' 

I 
10 I 

11 

12 

13 

14 

15 

16 I 

I 
17 

18 

19 

20 

21 

22 

23 

24 

c,ertiorari matter cannot be reached in any final order in this 

case as Mr. parker quotes because there was none in that. That 

a:r9ument will be made another day when we argue our plea. so 

I would urge the Court that of the two forms of orders proposed 

that Mr. Parker's form be marked filed and Mr. parker's request 

for it be noted in the record but that our considerably simpler 
I 

order be. 

·COURT: I haven't read either one of them. • . 

DIC~: I suggest tl'a t we don't need an order 
i 

to say that his motion is overruled. we have a transcript and 

i 
~ don't have an order for every single objection. I might 

also point out that\t8 had originally represented to the Court 

that we wished to 90 through the transcript and determine 

what objections the court had continued until later for ruling 
i 

but I was quite pleasantly surprised in reading the transcript 

w.ith great care that the Court in the long run ruled on every 
' 

s;ingle continued d:>jection before the close of the hearing and 

that will not be necessary. 

COURT: was that in the summation of the ease 

itself that that was done? 

DICKEY: Different stages during the transcript, 

yes sir. I might point out that at one point the Court ruled 
already 

on it .. by stating that it had/ruled on it and then stated its 

ruling but I didn't find any place where the Court had already 
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COURT: I probably did it to counsel at a side 

discussion - what point was that? 

DICKEY: well that particular one was page 308 

- it was on the issue of whether or not the comprehensive plan 

was properly before the aoard as the best evidence of the plann.ng 

process. As the Court stated at that point "I have already 

ruled on that" and stated its ruling - so this other thing will 

not be necessary. I don't think it is necessary to include in 

the order the fact that the motion was ourruled and strongly 

urge the court to overrule the motion on all grounds ... 

COURT: All right, Mr. parker, anything further. 

PARKER: I wasn't aware that we were going 

specifically on the order and I know that it's impossible to 

stay away from it because you are arguing the motion in part 

that you have recounted and try - or at least I try to anticipa1e 

the Court's ruling on it in the erder that I drafted - may I 

digress for just a moment from that. 

(Discussion was had between court and counsel 

on record as to the transcript in the proceedings which were 

held on January 2, 1975 and how it was to be filed) 

PARKER: Now Your Honor coming back to these 

two orders. Let me see where I differ with my adversaries. 

:r don't think there ia__aey.. aubstant.ial--differe.nce--i.n-- - fact of 
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I 

9 I 
i 

10 ! 

11 

12 

13 

14 i 
I 

15 1 \ 

! I 
i! 

16 1: 
Ii 

171 l 

the matter I think it is word for word, the first paragraph 

is word for word the same. The second paragraph was designed 

to:account for the fact that the Court had essentially made its 

f i~dingsof fact and rulings of law on point but had not in-

corporated them in his - in an order giving an effect of those 

rulings yet. The third paragraph - that of course was not in 
I 

my adversaries order. And the third paragraph was deafaned to 
I 

account for the motion that was made here today. I take it that 

it!accounts for so much of that motion as was expressly stated 

in the motion. I might differ by saying I don't think I filed 
! 

three motions. I think I filed one with - expressly stating 

the grounds and two that I didn't state until today. with 

respect to the other two grounds the order is as I have suggeste 

it to the Court, does not contain the Court's findings on the 

question of the definition of financial hardship. I think it 

mi9ht be helpful if that were framed in the order because that 

isl a necessity in order to deny that motion. with respect to 

' 

I 

.1 
18 ! 

I the third item, the court has stated its position that the quest on 

19 

20 

21 

22 

23 

24 

of whether or not there was validity of the proceedings that 

could have been brought up in the certiorari proceedings, the 
I 

court has stated that the validity of the zoning ordinance was 

no~ brought up in the certiorari proceeding. I can 1 t tcD much 
I 

dfffer with that either. It was not our intention to frame it 

in: the pleadings be ca use it was our feeling that it didn't 
I 

2s I 
i--~--~~,L~b~e•l~o~n~g_,1,i~nL.lit~h~e~r~e~.~-~~~~~~-~~~---:~~~~~~~~~~ 
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COURT: we would have digressed from our normal 1 I 

2 proceedings had we done that and no such digression occurred 

3 here. . . 

PARKER: There is for instance a different 

standard of proof that would apply to the facts. on the one 

6 case and then the other and we would have had considerable 

7 problems so. • . 

8 COURT: DO you wish to preserve this point that 

9 the court should have considered it on its own motion? 

]0 PARKER: well Your Honor it is really a con-

11 stitutional question or it is in part a constitutional question, 

12 a question of whether the ordinance is invalid, can be raised 

13 on constitutional grounds. I take it that the Court ought if 

it sees something is unconstitutional and is having to deal and 

15 so something which would be unconstitutional in its decision, 

16 it ought to raise the matter on its own motion, yes sir. If 

p Ii ' \ what the court was doing was 9oin9 to res~l t ·in a denial of 

18 due process - so in part I would like to take the position 

19 in this proceeding that the court ought to have determined in 

20 part the validity of the ordinance. Mostly what .I am·-trying to 

21 do, is to protect myself in the sher proceeding. 

22 COURT: well if you are sayihg on this case that 

23 I should have considered it, then you certainly wouldn't have 

24 a right to bring it up anywhere else - that I made my error here 

25 
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PARKER: Right, you made your error here and 

notl considered it then Your Honor, then if you made that error 

bec~use you ought to have considered it in the other case, I 

take it the Court will consider it in the other case. 

COURT: well that's a matter to be taken up but 

certainly - we probably will address ourselves to it before the 

fin~lity of .•• 

PARKER: Yes sir. The court sees my problem 

with respect to mal<:ing sure 
I 

that I get - this is a matter which 

hasj not been decided definitively in Virginia law. 

COURT: All right, let's see if I can state your 
I 

posltion this way Mr. parker. You are saying in effect that sho 
I 

48 

ld 

I 
I rule in an argument that yet may be made that the constitution lity 

of lhe ordinance should have been tested in the certiorari actio 

that the failure of the Court to pick it up on its own constitut s 

error 

I 
I 

by the Court in the certiorari action, denied due process. 

PARKER: I am driven to that by the argument of 

other counsel. But I - my position is this. I think - the posi. ion 

I w'ould like to take in this case . first of all is this,· that 
I 

nothing with respect to the validity of the ordinance belonged t 

the certiorari proceeding but that if it did, those questions 
i 

whi.ch were constitutional ought to have been considered. by the 
I 

I 
court on its own motion in this proceeding. 

I COURT: All right, at least we can agree then 

if 1there was error it was not in refusing to consider it but in 
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1 1 failing on its own motion to consider the constitutional questio s 

2 

3 

• 11 

5 I 
61 

71 
I 

8 i 
! 

9\ 
I 

10 I 
11 

then? 

PARKER: Yes sir ... 

COURT: aecause they certainly were not raised. 

PARKER: well we raised the question of vested 

right and indicated our position on the point. It was not 

raised in the pleadings. It was not raised as the Court says 

in the pleadings. 

COURT: well you certainly did raise the point 

in argument on vested rights and I considered it and commented 

on it. Whether or not it has been fully adjudicated, I am not 

12
1 sure. 

13 I PARRER: The court understands my dilemma. I 

14
11 want to make certain that I am not placed in the position of 

15 II 9oin9 to the Supreme court of Virginia - as certainly as I can 

16 1

1

1
1 t d • th d 1 d a least - an having them say was e ol common law so va -

17 i I 
I yes you have got a remedy but it is not this. Yee, you have got 

18 a remedy but it is not this and went up on about three. times 

19 
1· and they 

20 
remedies 

finally tried three different remedies and none of the 

fitted the right - everybody said you had a right but 

21 

22 

23 

24 

there was never any proper remedy. I don't want to get put in 
don't 

that position. I/want to get: put in the position where we ought 

to have tried it over here and in fact we tried it over - and 

so we can't try it over here, when the Court told me in the 

25 
1---------'-~ma'-n'-'d-'-a=m=u=s'-P!_!>ceeding a_Lall_ time~_ ought to be trying it ..Q__._v __ e=r--~---
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1 i there in a declaratory judgment proceeding, on the question of 

2 

3 

4 

5 

6 

' I 
s I 

I 

91 
l 

10 I 
I 

11 

12 

15 

16 I 

I 

the validity of the statute. 

COURT: Let Matthew fully litigate 'it and inquired 

into and researched, that's the problem. It nay be that there is 

some aspect of it. I believe you commented in your arguments 

on the mandamus that there was some error in the advertisement 

of the statute. 

PARKER: But I did not raise that in1he .•. 

COURT: It was injected into the evidence - I 

have not heard evidence on that point but merely an indication 

that it could be presented. I made no evidentary findings what-

soever on that. 

PARKER: No sir, the Court did not meet the issues 

in that case. . . 
COURT: . No sir. 

PARKER: well Your Honor, I don't 

17 

1

1 to do with ·this position here - this second part of this paragra 

18 
but some sort of ruling it seems to me ought to be made on the 

19 

20 

21 

22 

23 

24 

25 

extent if any to which the Court has adjudicated or feels like 

it should have adjudicated this question of the validity of the 

ordinance in the certiorari proceeding. The ~ourth paragraph of 

my ,order I am - r.c would 1 ike to be as insistent on as I. can be 

in whatever draft comes out of this of the order as I have sugge ted 

it. It's most important if there is to be any question of 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 



App.530 ~ 
51 
·---

in. thi:--:-ase -=--now what- i~-is that --~~~-~-:=~~-~as·-~ul~:;~s ~ha~-

2 we do not get a special use permit and we do not 9~t a special 

3 exception as to lot size. Now tlat language is not used in my 
i 

4 \! adversaries suggested order. It is not that we don't get a 

5 subdivision - that's not what the Court has ruled but the ruling 

6 is that we don't get a special use permit and we don't get a 

7 special exception. If that means we don't get a subdivision 

8 then so be it. so for purposes of clarity I have added that in 

9 essentially added that in over and above what they would have 

proposed. The next paragraph relates to my exceptions and 

objections and the next paragraph to the transcript. Those are 

12 the distinctions. Now if I may Your Honor, I think that it woul 

13 be well in view of what the court has stated today with respect 

to the motion that was made and heard only this day to give coun 1 

15 another shot at another order which would state as best could be 

16 11 the question of - the rulings on that motion. And in that event 

I 17 j I should like to suggest to the Court that the form of the order 

18 i would be as I have suggested - paragraph 1 and paragraph 2 that 

19
1 there would be changes in paragraph 3 to include the def int ion 

20 of financial hardship and to get to what it is the Court feels 

21 that it can say precisely in this action on the question of 

22 deciding the validity of the zoning ordinance. And then let 

23 paragraph 4 be virtually as I have suggested and paragraphs 5 

24 and 6 as well virtually as I have suggested. It seems to me in 

25 
other words that the order that I have 

c-------·~ 
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12 
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18 
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24 
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of paragraph 3 would be in order/that paragraph 3 will take 

some revision and I think it would be helpful for us to try and 

sit down and get that language in the best possible shape 

without trying to do it right here at this hear.ing. 

DICKEY: May it please the Court we have spent 

a tremendous length of time on this, if Mr. parker wants any-

thing reserved in the transcript, the order be tendered -

reserve whatever objections are in the transcript - can't 

possibly be anything else - we want to have this case finished 

before we go ahead with the third case that Mr. parker filed 

against us and:we wi:>ulg ask the Court to enter this order today 

in the form we tendered it. I can't see how Mr. parker can 

be prejudiced. 

COURT: The only point that he has brought up 

here that has not been covered is this question of whether the 

Court should have brought up this constitutional question on 

its own motion and I am toying with an amendment of :his order 

which I don'tJoow that it would do any violence to your positio • 

Thereafter the petitioner filed a motion asking the Court to 

set aside and revise its opinion fGJ) errors of law. grounds '0£ 
as 

such motion were/expressly stated therein. And furthermore tha 

the Court errored in failing to consider an insert on its own 

motion in this certiorari proceeding, the validity of the zonin 

ordinance under which the aoard of zoning Appeals acted. This 

~ i i i ---'-'--motion the court doth he_reby de!!Y_~e ng of the op n on that the 
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l grounds for error expressly stated in the motion-is not well 

2 taken. And being further of t~e Opinic~ that no question of the 

3 I validity of the zoning oidinance should be raised in this 

4 1 certiorari proceeding by the court on its own mc-tion. Now that 

5 preserves it. It certainly is clear that there wasro question 

6 / raised and if there was error committed it was by the Court 

7 

8 

9 

lo I 
I 

in failing to raise it on its own motion. Now what problem do 

you all have with the order of Mr. Parker's with that amendment? 

DICKEY: May we have a moment? 

COURT: 11!s sir, I would be glad for you to conside 

11 
!J my revisions if you \!ould like to. 

12 

13
1 again. 

14 

DXCKEY: I think we can probably cut this short 

we don't want to see seen and ask for this as is formed, 

I think - both are present and the court could enter this without 

15 I endorsement. 

16 I 1 

I: 
17 I 1 

I' 
1811 
19 

20 

21 

22 

23 

24 

25 

COURT: wel~ let me make this suggestion. . . 

S~UGHTSR: Your Honor could you indulge me a 

moment? 

COURT: Yes sir. 

DICKEY: There is one problem here. I would ask 

the court to change - Mr. parker has asserted here in petitioner' 

application for a special use permit, special exceptions to 

lot'-:size - I think the petitioner's application i3 quite sufficie t 

and for other reasons not here relevant and I think it ~uld 

l. be better to state that. 
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COURT: Let me see that - you are -·-tal;ing a~ou~---r~-
what is actually beinq addressed in the decision as to whether 

or not it's one item or the other, that is the application for 

a ;special use permit? 

DICKEY: Yes, Your Honor, the reason I say that 

6 is the evidence was very far ranging. Mr. parker' s evidence 

7 i 
I 

a I 

took the better part - well over a day and he applied for 

a whole lot and I don't ~nt to limit the order to say that 

9 it's just those items. Again the transcript will speak ... 

10 COURT: Is there anything needed other than to sa 

11 that the aoard of 7,oning Appeals decision is affirmed? 

DICKEY: That's all we would need. 

PARKER: Your Honor, that's all it related to 

14 ~hough and it seems to me that the Court in its orider ought to 

15 be clear about what is being decided, the ultimate issue in 

16 q'-*estion. That is all that was being decided because if you 

19 

20 

21 

22 

23 

24 

25 

look at the application that is in the record you will find 

tnat the only thing that there was was an application for a 

special use permit and fpecial exception as to lot size. 

COURT: well if it's in the record why reiterate 

it? Is there any magic in that other than saying it's affirmed 

PARKER: Yes sir, it seems to me that it's magic 

when you go looking back at it later from the standpoint of 
in 

res adjudicata/ :?nother proceeding. Somebody ought to be able 

to take a look at the order and figue out what the court decide 
LANE'S COURT REPORTERS 
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____ JL_ ___________ · ·----------·--------·-
1. I I _ . · 1 without having to 90 into the record of the case in order to 

2 

3 

4 

5 

6 

'7 

' 

8 

11 

12 

13 

14 

15 

1611 
17 I 

: 

18 

19 

20 

21 

22 

24 

2.5 

made that decision. I ~on't w~nt to ha~e a jury sitting here 

in an issue out of chancery in a declaratory judgment prcceedin 

or in a plea trying to figure out what it was t~at the court 

decided in another case because the language in the order wasn' 

sufficiently definitive. But I think that's all that was 

decided in that case and I think that's all it could be unless 

the court takes the position at a later time that there could 

be a question about this matter of deciding the validity .of the 

. . • CC>1'JRT. well can you all alert the.court on whethfr 

there were any other issues before the Board of zoning Appeals 

on the technical point.of. the special use permit and the specia 

exception a~ to lot size? 

DICKEY: 1'here were no other before the aoard of 

zoning Appeals. On the ot!~er hand in this court questions were 

raised and essen·tially ~s asked to rezone the one square mile 

around Ruckeraville and many other areas were brought into this 

court. 

COURT: The question of 4ezonin9? 

DICKBY: Essentially because of the expert 

testimony of Rosser payne, was that the one square mile around 

Ruckersville constituted a Ruckersville use influence area 
' 

which ought to be zoned for high density. 
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I i 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

]l 

12 

13 II 

14 
I 
I 

15 I j 

; 16 I 1 

i 
I 

17 I 

18 ii 
i 

I 
19 I 

20 

21 

22 

rezon ng ... 

COURT: Don't answer. hini there Mr. parker. 

> . i. DICKEY: so essentially. tha:t was probably - let 

the record speak for itself and use the language we have and 

sa1 petitioner's application be and hereby h denied or just 

simply say affirm the action of the soard of zoning Appeals of 

Gre~ne County and leave it at that. If Mr. parker h correct 

in ~is statement a.n.d· tn'·~uJ.l reading of the transcript, we find 

no 1more then he is not harmed by that. 

COURT: well I am going to do this, I am not 

goirg to prolong it, I am going to enter it up in:this form 

and if a>unael can show ·me that this fails to state the-exactly 

what the issues were then I will consider revising this order. 

It ~on't be final for· 21 days anyhow. so I am going to enter 

it ' ithout endorsement of counsel and let it be open to either 

side to show me that the issues which were laid to'rest are I . 
eitt' er less than that or not.identical to what is listed in 

this order. And I think that is the only way we can get at 

I a not that familiar with the exact issues that 

I tlink I.could review the transcript and find it 

as ~OU a11 can. 

PARKER: Your Honor, perhaps counsel should endor e 

23 the · order seen and solve ·.some problem ,in tm t connection. . . 

24 COURT: want to mark .it seen and objected to? 

25 PARKER: soth aides can say seen and objected to __ _._ __ 
L_ ___ _:__..l.L_---!-----------------------· 
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·-----·-----·--__________ , _ _,_.___ 

if they wish. 

COURT: All rigLt, let's· do that then. 

3 PARKER: Your Honor with ;respect to cmly one thing 
' I 

4 \ - I won't prolonq this - one sentence long. ·We would like to 

5 \make certain there since that order does not specificall~, mention 

6 \that there are exceptions to the Court's definition of financial 

I 
7 \hardship~ 

\ 
8 \I 

11 

9 Parker. 

COURT; We'll t:.his is your form of order Mr. 

JO PARKER: I am objecting to that form in that 

11 connect ion, that' s wh'.' I say. • • 

12 COURT: Well do you w~nt to redraw the order? 

J3 · PAru<ER: No sir, the only thing that I would want 

14 to !_>Ut in there with rei=spect to that sir, would be something with 

15 respect to our defintion of financial hardship. gmmds of such 

16 motion as expressly $tated therein and furthermore that the Court 

17 errored in .its 1 definition of the term of financial hardship and 

18 in failinq. · 

19 COURT: Well that's obviously before -

20 PARKER: ~ have it in the record, sir, and I am 

21 satisfied·. if the Court will enter that order that way as long as 

22 the Court will note for the record my exception in that connectio • 

23 COURT: You are objecting.to the Court's opinion 

24 that is part of the order, so you are objectinq to the order 

25 
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1 

I 
I 

l PARKER: Yes sir. 

COURT: All rigtt, c;o aht..ad and .endorse it objecteb 

to and I will let both sides address itself to that particular I 

2 

3 

4 
issue of what was <lecidec!. l won't try to reviEr~; that thoroughly 

5 
this afternoon ••••• I am marking the order that cowisel pr0posed 

I 

to h:ave entered .on the other side as filed today. All r lght, i 

that order is entered with modifications and I will mark the othei 

6 

7 

i 8 ii one filed and refused. I 
I I 

9 ! DICKEY: .The Court is marking our order filed and I 

10 
refused without objection on the mandamus. 

11 
COURT: All right. 

12 

13 

14 

15 

16 I 

17 

18 

19 

20 

21 

22 

23 

24 

.__ ____ 2s__u_ ______________________________________ .:_ ______ .:_ _______________ J ______ _ 
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FINAL ORDER 

Filed April 4, 1975 

This matter came on for hearing on the 2nd and 11th days of 
J nuary, 1975, upon the petition for certiorari, the writ of certiorari 
ehtered herein on the 13th day of November, 1974, the return with 
ehclosures filed by respondent on the 3rd day of December, 1974, 
filirther evidence introduced on behalf of petitioner and on behalf of 
r~spondent, and was argued by counsel. 

l And the Court, having maturely considered the law and the evi
d nee, has rendered of record its opinion that the decision of the Board 
of Zoning Appeals of Greene County ought to be affirmed. 

l Thereafter the petitioner filed a motion asking the Court to set 
a ide and revise its opinion for errors of law. The grounds of such 
rrlotion were as expressly stated therein and were furthermore that the 
dourt erred in failing to consider on its own motion in this certiorari 
p~oceeding the validity of the Zoning Ordinance under which the Board 
of Zoning Appeals acted. This motion the Court doth hereby deny, be
irlg of the opinion that the ground for error expressly stated in the 
n{otion is not well taken and being further of the opinion that no ques
tion of the validity of the Zoning Ordinance should be raised in this 
cJrtiorari proceedings by the Court on its own motion. l Upon further consideration of the foregoing it is Adjudged and 
Ordered that the decision of the Board of Zoning Appeals of Greene 
cbunty is affirmed and that petitioner's application for a special use 
p~rmit and special exception as to lot size be, and the same hereby is, 
d~nied; and that respondent recover of petitioner its taxable costs 
h!rein. 
I And to the denial of such motion and the decision rendered herein 

tHe petitioner objects and excepts on his grounds as stated herein and 
aJ preserved in the record and transcript of these proceedings. 

l The transcript of the arguments and proceedings in this case shall 
b come a part of the record in accordance with Rule 5 :9 (a) . 

Enter: David F. Berry 
David F. Berry, Judge 

· : ·.Date: April 4, 1975 

* ·X· . i<·· 



App. 540 

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR 

Filed May 5, 1975 

NOTICE OF APPEAL 

Pursuant to Rule 5 :6 of the Supreme Court of Virginia comes now 
the petitioner, Bennett T. Matthews, by his counsel, C. Waverly Parker, 
and hereby gives notice of an appeal from the final order entered by 
the Circuit Court of Greene County in the above styled case on 4 April 
1975. A further portion of the transcript is to be hereafter filed. 

ASSIGNMENTS OF ERROR 

Also pursuant to Rule 5 :6 of th~ Supreme Court of Virginia 
further comes the said petitioner, Bennett T. Matthews, by his counsel 
aforesaid, and hereby assigns the following errors of the trial court in 
such case: 

I. The trial court erred, in the final order appealed from, in 
entering judgment affi'rming the decision of the respondent Board after: 

A. Erroneously ruling that an individual's general financial stand
ing is material upon the question of whether he has suffered a "financial 
hardship" as the latter such term is used in the Greene County In
terim Zoning Ordinance. 

B. Erroneously ruling that a substantial financial loss, unless it 
have a consequential effect upon an individual's financial standing, is 
not a "financial hardship" as that term is used in such ordinance, thus 
erroneously creating with respect to property rights a privileged class 
of poor persons. 

C. Erroneously finding that loss by petitioner of $6, 700.00 to 
$16,700.00 was not a "financial hardship" within the meaning of such 
zoning ordinance. 

D. Erroneously considering, and erroneously ruling that the re:. 
spondent Board had the right to consider, a Comprehensive Land~Use 
Plan enacted after the respondent Board had heard petitioner's case 
and before the Court had heard the issues raised on certiorari thereto. 

E. ·.· .Err,oneously considering such plan to have the same weight 
that if .would hat:.~ had if it had been enacted prior to petitioner's appli
cation for the speCiaJ uses and exceptions in question. 
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F. Erroneously indulgingly a presumption in favor of the re
s · ondent Board's findings of fact when in truth such respondent Board 
rrlade no findings of fact other than ultimate conclusions. 

G. Having found that "petitioner asserts that he -has a vested 
right in the proposed use of the subject property," erroneously ruling 
t1iat "By his own action, the petitioner has pursued his remedy under 
tiie zoning ordinance and to this extent is bound by the provisions 
thereof." 

I H. Failing to consider on its own motion the constitutionality of 
tlie ordinance in question and of such ordinance as applied in this case_._ 

I. Rendering its own findings of fact contrary to the evidence 

WHENCE the foregoing Notice of Appeal and Assignments of 
Error: 

* * * 
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