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MOTION FOR JUDGMENT - FILED ON 11/28/72
TO THE HONORABLE HENRY De GARNETT, JUDGE OF SAID COURT:

The Plaintiff, Ethel Anderson, moves this Honorable
Court for judgment against the Defendant, the City of Newport News,
Virginia, a municipal corporation, in the amount of ONE HUNDRED
THOUSAND DOLLARS (5100;000,00), together‘with the costs of this
procéeding. all of which is justly due and owing unto said Plain-
" tiff for the following causes, to-wit°

1. On or about December 2 1970, at approx;mately 1: 30
P.M. o'clock, the Plaintiff, Mrs. Ethel Anderson was a pedestrian
on a certain public way oyned; maintained and located within the
boundaries of the Defendant, the Corporation 6r City of Newpdrt
News, Virginia, a municipal corpofation fhen organized and existing
under the laws of the State of Virginia; namely, the sidewalk bér—
defing the nbrtherly side of 30th Street in said City, and at a
pbint approximately 50 feet weat of the Aorthwesﬁerly corner of
the intersection of 30th Street and West Avenue. Said point may
bé furthexr defined as‘being approximateiy in front of é certain
bﬁildiﬁg known as Number 99 30th Street.

2. Plaintiff alleges that at said time and place, De-
fendant was subject to an affirmacive dﬁty oved to the Plaintiff
and to cthers gimilarly engaged 1n.the lawful uée of said gsldewalk
to kcep and maintain the same in reasonably safe and usable condi-
tion, Iree from érackn and other defects of a character constitutin
a hzzerd to padsstrlans thereon, or falling in the exercise of such
Suaky, caid Defendant owed & duty to warn the Plaintiff and othors
similarly situated of tha existence of an unsafe condition.

35 AL the time and place aferesazd. Plaintiff was prc-
coeding as a pedestrian in a noxmal manner, having due . regard for
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hﬁr«@wn'safety, when she;enccuntered'a dafect in the said sidewalk
which Defendant, notwithstanding its aforementioned duties, had
negligently caused or suffered to cccur: ha&lnegligently falled to
correct, evan'though such defect had been present for a sufficlent
pericd of time so that the Defendant knéw of'it, or in the exasrcise
of ordinary earé‘ought ta have knowm of it; and oﬁ'which.said defect
Defendant negliganﬁly'fgiled to give Plaintiffvaﬁd others similarly
situated notice or warning of any kihd. The nature of said defect
was a crack or dapresgion.between the sectiona of pavement at msaid
placa being approximately 3 inches wide and 1 inéh deep. Plaihtiff
further says, and is prepared to show by ccmpetent evidenca, that

'\ the nature of said defect made it difficult to detect in ordinary

obsexrvation by a padestrian using due care for his or her own safe~
ty and footing.

4, Ag the direct and sole proximate result of the afore-
said negligence of Defendant, Plaintiff caught har faoﬁ in said
defect and was thrown violently forward onto thae pavement, causing
- pevere léceraticns'to her face and other parts of her body, and
breaking her left wrist, which latter injury Qas accompanied by

severe nerve and tendon damage.

5. As the further direct and proximate result of be«,'
fondent’'s nagiigehde and Plaintiff’s resulting fall as aforesaid,
Plaintiff sustained Beveré, painfal. incapacitating and permanant
injurles, including émstional and pgychbiatric injuries. She lost
the cémpleta use of’hér*left hand for approximately ons yeer fol~
lowving said £all, and she continues-tc suffer, and will permanently
suffer, partial loss of use and function»in her left hand,'and'she

has been parmanently disabled and prevented from continuing hex -




employmant, at which she was oarning $65.00 par week at the tims

of her uuild fall., She has incurred szizable bills for d0ct615,
hogpltalos, drugs and othar thorapeutic reasures in and about her

recovory: sha has been peranently deprived of tha ability to

participate in her normal dally and recreational actlvities; and
Jally and recreationac acriviTresi

she has suffered and will continue permanently to suffer great

pain and mental anguish, all as the direct and proximate result

| of the regligent acts and omissions of the Defendant and its em—

ployees.

6. Pursuant to the proVisions;of Sgction 8-653, Code
of Virginia (1950, as amendeq), Plaintiff did, by her agent, pricr
to the expiraticn of 60 days after her.above—éescribea cause oI
action accrued against Defendant, give due written noticé thereoi
to the Defendant's City Attornéy, setting forth therein the timgﬂ
place and circumstances of her said claim. Notice was further
provided to the Defendant hy its ajenfs,'members of the Newport
News Police Department, who took a signed statement from Plaintiff,
and whb made photographs of the crack or.defect which caused Plain-
¢iff's fall and consequegt injuries, all of which was done less
thén one week after said fall. _‘

' WHEREFORE, and for the reasons aforesaid, Pléintiff
moves this Honorable Court for judgment against the Defendant in
the amoﬁnﬁ of ONE EUNDRED THOUSAND DCLLARS ($1€0,CC0.00), together
with her costs herein expended. '

. ETHEL ANDERSON

By:

Of Counsel

Marcus C. Scheumann ‘ _
Bast Queen Street -
Hampton, Virginia 23369
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EXHIBITS

Appellee's (Plaintiff's) Exhibits numbered 4, 5, 6 and 7

are contained in the record.




* ok o Witness - Ethel Anderson

- 7
R when you are not breathing on it, too.

2 THE COURT: Don't depend on it. 1've said

3 so many times it wasn't any good to start with. It

4 hasn't improved with age. |

5| py MR MONTAGUE

6 E Q Tell the jﬁry what happened, Mrs.-Anderson,

7 on the second day of Decembex, 1270, when you came to Newport News.
8 A Well, I was walking dewa 30th Stréet west

9 éoWards Warwick, :and I'didn't have ‘anything in my -hand except my
10 Il pocketbook. *Kndﬁeoﬂz'was*Wélkingﬁjust?fﬁ”ih@ﬁﬁrdinafﬁﬁfaéhlon

ol that you would be' walking in,"dnd T stepped in €his hdle, and »

17 || somehow-of another it cﬁﬁ&ﬁﬁ'm?w%ﬁbefmﬁééi,‘&ﬁayl‘géf'out*of #

l# balanggyuandﬁlmtﬁfgéﬂéd'catchy*aﬁﬂnwnenwX-didwwi'thréW'my*érm’*

14 Qﬁt*amdq oﬁﬁdﬁﬂrsem%alkuthﬁrwéiqﬁtﬁﬁﬁli”onftﬁ&ﬁ;?fﬁﬁK’I'Was@

15 bruised across here and across my eves and.cut my :lip,;” my nose

16| was bleeding, and so that was just about it.

i7 0 Where did you go after that, Mrs..Anderson?

8 A I went over to a friend's apartment to wash the
19| blood off my face.

2 Q Were you aware of any pain or anyﬁhing unusuafl
21 || about your wrist at that point?

22 A Wéll, no. I mean I never thought much about
23 that. My face was so cut up, and I was bleeding and everything,
24 and. I was really concerned about fhat, you know, and never one

5 time thought about my arm at that time. . * k%

DCRIS O. DERIEUX
CERTIFIED SHORTHAND REPORTER
NORFOLK VIRGINIA

A. 5




¥ ok % Witness - Ethel Anderson

22

MR. MONTAGUE: All right. Answer Mr. Roylange.

CROSS-EXAMINATION

2| RBY MR. ROYLANCE:

3 Q Mrs. Anderson, let me ask you, which wrist ig

4 it that was injured when you fell?

5 A The left.

6 And are you left-handed?

7 A No.

8 Q - You .are right-handed then. I presume that's$

9 a logical conclusion. Going back to the day of your accident,

10 prior to that, have you ever had occasion to be on this sidewalk

i on 30th Street before?

12 A Well, yes, when I had wanted to go down, if

i3 I wanted to go down, to visit or anything like that.

14 Q Do you remember how many times you've been

15 on this particular portion'of sidewalk before?

16 A ; I couldn't recall how many times, but I

17 know‘people all along there, and I visited.

8 Q Would you say,then,frequently you've been

19 on it?

20 A _ Well, I wouldn't say any time sooner. I

21 couldn't tell jou just how 3o0n I'd been-- It had been quite

22 some time because I had been out of town.

23 Q ‘ Well, over a course of years, have you been

24 on that sidewalk before?

25 A f Oh, I'd say within maybe a year or something
like that. : DORIS Q. DERIEUX

CERTIFIED SHORTHAND REPORTER
NORFOLK, VIRGINIA

A. 6




Witness - Ethel Anderson

Q , Three times a year, once a week?
2 A Well; Idon't know, about once a week} I
3 don't know. I told you I had been on a trip; I'd been away;
4 o} How long had you been away?
5 A , ? I had been away three months.
6 Q All.righto Bﬁt during the course of visiting
7 friends, you had used ﬁhe particular portion of the sidewalk on
8 30th Street that you were on at éhe time of your accident; is that
9 cérrect? In other words, over a period of time you've been'on
10 || that street before énd on that sidewalk before?
T A v Oh; I've been over the sidewalk because i
12 | used to work in Newport News.
13 Q ' Now, this depression that you caught your heell
141l in, have you ever seen that particular depression betore?
I5 A o, I had never naid any attention £o ie,
161l to tell you the truth.
17 Q On any of yvour previous trips down that
ig || Sidewalk,you'd never seen it?
9 A No, I hadn’'t noticed, I really hadn't.
20 0 All right. On the day in question, then, the
21 second of December, I beclieve you said the accident happened at
22‘ 1:307
23 A Appfoximately,som@whereé around that time.
24 Q Do you recall what the weather conditions were
25 ag that time?

DORIS O. DERIEUX
CERTIFIED SHORTHAND REPORTER
NORFOL K. VIRGINIA

A. 7




Witness - Ethel Anderson

DORIS O. DERIEUX k K *
‘CERTIFIED SHORTHAND REPORTER
NORFOLK:, VIRGINIA

24

: A The weather was cloudy. It was not raining.

2 It was cold, but it was not raining.

3 Q Just a cloudy day more or less like today?

4 A , That's right.

5 Q When did you first notice the defect or

6 depression in the sidewalk?

7 A I didn't notice until I fell.

8 Q - And what drew your attention to it?

9 A : My shoe was in the hole.
i0 | Q . HNow, as you were walking down the sidewalk, wgre
Il | you distracted in any way?

i2 A No, I was just walking in the ordinary

3 || pattern, the manner that you would be walking.

14 - Q Nobody called you?

15 A Mo; no.

i6 Q : Nothing like that. Did you have packages

71 in your hand?

I8 : A : I only had my pockethook. .

_. { |

19 : Q After you noticed the defect that your shoe
20 'was in, was there any debris in it, any leaves, anything like that#?
21 A ; Mo, I never ncticed any.
22 : Q ﬁ Was it obscured by any shadows?

J | - .

23 i A : No,; I never noticed any shadows.
24 Q As you ware walking down the sidewalk, Mrs.
25 Anderson} you say vou were walking in a normal way, can vou tell us

A. 8




k% Witness - Ethel Anderson

26

2 Q Was the shoe wedged in the hole, or did your

3 foot come out of it?

4 A My foot came out of it, and it was in the

5 @ole.

6 Q Do you wear glasses, Mrs. Anderson?

7 A No.

8 Q Can ycu tell us, 1f you can, why you didn't see
‘ , _ .

é the defect, the hole?

10 MR. MONTAGUE: ‘I think that's an argumentative

Ty question, Your Honor. She said she.didnft see it.

2 THE COURT: She can tell whether or not

i3 anything obscured her vision, or she was looking in

14 . some other direction. I would agree it's a ;ather

I5 wide open questicn, but do you know of any réason why

16 you didn't see it?

17 ! THE WITNESS: No, Your Honor. I was just

8 walking in the usual manner.

19 THE COURT: She doesn't know why she didn't

20 F see it, |

21 {| BY MR. ROYLANCE:

27 ': | Q . Can you describe the hole in the sidewalk as

23 you remember it?

24 | A Well, no, really. I mean I just know it's

2 aiélight hole, but it was just enough to catch that shoe and trip

YOu see, I got over, naturally, and I tried to catch with my hand|.

DORIS ©. DERIEUX
CERTIFIED SHORTHAND REPORTER'
NORFOLK, VIRGINIA

A. 9




Witness - Ethel Anderson

27
| " . '
me. That's all I can tell vou, really.
2 G I« was just a slight little hole?
3 A Tt was kind of raggedy jaggedy, you know,
4 | enough to catch my shoe neel.
¢ Y
5 Q Did it go straight down in the sidewalk, or wap
6 it a depression?
7 A Well, it was there when I --
8 Q It was there when you got there?
9 A  Well, yes. I guess that's what you would sayl
10 cxcuse me. When I fell, I Liried to catch, and I tihrcew my hand
i cut because I had my nockethzok on this side, and my hand must
12 nave give away becausc my face hit the sidewalk, and I was cut hefe
13 and here, and my 1lip was all swollen, and my nose bled. So then
i4 when I got up, I just was all over the sidrwalk; so I sat up for
t5 a few minutas becausse I just felt real sick. I sat there for a
16 I R \
cwalle vefore I got up.
17 0 Would you say that a depression of this naturp
18 | is common cn the sidewaiks of the city?
19 A Well, that -- I mean, I haven't really ncticed
20 too much other vlaces, but =--
21 0 All right. MNow, in relation to your working
- 22 at the Parisian Shop -~
23 A Yes. ‘ .
24 0 - would you tell us a little bit about your
25 duties while you were thera? . k Kk K

DOR!S 0. DERIEUX
CERTIFIED SHORTHAND REPORTER
NORFOLK! VIRGINIA

A. 10




* ko Witness - Joseph P. Walker

30

! MR. MOMNTAGUE: Yes, sir.
2 MR. ROYLANCE: ¥=2s, sir.
3 THE COURT: Are vou ready to proceed now?
4 MR, MONTAGUE: I wonder if we could have Mr.
5 Joseph Walker as tihe next witness. |
6 THE COURY": All right. Mr. Walker, please.
7
8 JOSEPH P. WALKER, called as a witness
9 on behalf of tha plaintiff, having been first
) duly sworn, was examined ;nd testified as follows:
‘ DIRECT EXAMINATION
tH]l BY MR. MONTAGUEL:
12 o o
0 Tall the j .y your name and address, please,
13 gir.
o
14 ‘ “A - Joseph P. Walker, C-2 Saint James Terrace,
5 Newport Hews, Virginia.
6 Q Are you aoguainted with the plaintiff in
17 1| this case, Mr. Walker, Mrs. Lticl Anderson?
I8 A Yes, I am.
19 Q dow do you Know her?
i
20 A I've knowil har for many yoers - a friend.
2 0 All right, sir. WNow, 4id you have occasion
221l to se2 her on the date of her fall, which this case is all about,
23 || which was December 2, 197072
24 A Yes, I aid, that afternoon.
2% ! Y] Wharz did you see her, sir? * ko

DORIS 0. DERIEUX
CERTIFIED SHORTHAND REPORTER
NORFOLK, VIRGINIA

A. 11




Kl x % Witness - Joseph P. Walker : : 32
|

4|l a fall?
2 v A Yas, she did.
LN . Q Did you see any visible signs that she had

4| such a fall?
|

Cs ! A - Yes, I did.
: i
6 ; ‘What were they?
7 A Well, she had a cut in her lip, and she

g || had somebruises on her face and a lot of dirt-like gravel embeddedl

9 in her face.

10 ; Q Did she make any complaint at that time of

i her left arm?

12 : A ' She sa&id she had hurt her hand.
13 é 0 Now , subs&quént tc that, did you go out with

14 || - her and her show you where she fell?

5 i ‘ A Yas, I did.

. i '
16 Q What did vou see there?
17 TiHE COURT: Don't let your voice go down.
18 || THE WITNESS: Yes, sir, I did. I observed
19 the hdleor

20 35‘{ MR, MONTAGUE:
1

2 ‘ Q What-did it look like, sir?
i
i

22 A Well, I would say the hole is approxinately
23|| two-and-a-half inches in diameter and about two to three inches

24 deep, and it was kind of raggady around the edges.

25 1 Q You say -~ Was it morce or less round but

DORIS O. DERIEUX
CERTIFIED SHORTHAND REPORTER
NORFOLK. VIRGINIA

o | A. 12 »




Witness - Joseph P. Walker

33
! raggedy, did you say?
2 A I'd say more or less round. It was kind of
3 an oklong shape. _
4 2 What did the edges of the hole look“like?
5 A : They were sort of ragged.
6 Q Well, I'm talking about the color;
7 ' ;N It was deteriorated. It was concrete
8 || deteriorated with age. |
ol , MR. ROYLANCE: I object to that.
o ' TiE COURT: le only asked you about the colox].

Ladies and gentlemen, you will have to disreghrd

i2 = this statement that the concrete had deteriorated. I
13 don't beliéve we can gualify this gentleman as an
14 ‘ - expert in concrete. He can only describe what he
15 | had seen. The quaétion was: What color was‘it?
6|l | THE WITHNESS: I'd say a darkrgrayu
7 : TﬁL‘COURT: Dérk gray.

18| BY MR. MONTAGUE:

19 1 Q What was the color of theledges of the hole
_ f v v
20 || as compared to the color of the surface of the sidewallk? Was it

21 lighter or darker if you recall?
'y} A I would say it was darker.
' L3
23 Q How, Mr. Walker, how far was that hole from

24 where you live?

25 A Well, it's actually in the next block.

DORIS O. DERIEUX
CERTIFIED SHORTHAND REPORTER
NORFOLK! VIRGINIA

A. 13




Witness - Joseph P. Walker

34

: Q - Do you ever use 30th Street, the north
2 sidewalk on 30th Street?
3 A Yes, I have at times.
4 Q Had you ever had occasion to observe that holk
5| before?
6 A No, I had not.
7 Q Where was the hole in relation to the expansipn
8| joint on the -- in the sidewélk?
9 A It secmed to me it was with the éxpansidn
10 joint, right in;the expansion joint or close to it if I recall
i’ correctly. .
1 Q Where arc you employed, Mr. Walker?
13 A Newport News Shipbuilding and DrYdock
14 || Company.
15 0 How long have you worked there?
16 A Sixteen yvears.
o Q Now, after you and Mrs. Anderson went out and
I8 || | looked at the hole, did you go anywhere else?

‘ _
19|l A , Yes, we did. I took her to the hospital.
20 Q Which hospital did you take her to? . |
2 A Riverside, Newport News.
22 E Q Did you take her to the emergency room?
23 5 | A Yes, I did.
24 i Q Do you recall whether or aot you had to wait
25 before seeing a doctor? *xE

DORIS O. DERIEUX
CERTIFIED SHORTHAND REPORTER
NORFOLK, VIRGINIA

A, 14




* * *  Witness - Joseph P. Walker

36

: CROSS~EXAMINATION

) .

3 || BY MR. ROYLANCE:

4

5 0 Mr. Walker, you said you lived in Saint

$|| James Terrace Apartments?

7 A ¥Yes, sir.
e é Q ~ And they are on the next block from where thif
9. défect in the sidewalk is?

10 . A Yes, sir.

j

" Q Lcw long have you' lived there?

h‘ A Alrost twelve years, sir.

i3 | Q So you also stated, I believe, that you had
14| been on this particular portion of 30th Street before; is that

15 cérrect?

16 E A o Yes, sir, I have.

17 ‘ Q‘. ' Could you indicate how many times you've been
I8 on:_ it? |

19 A No, sir, it's rather hard. You see, I park
20 my:car there sometimes, and I travel that route _frequentlya

2 || Sometimes I go down 30th, sometimes I don't.

22 Q . 30 over the coﬁrse of twelve years you've

23 || been living in that neigéborhood, you“Ve been down that ﬁoad

24 || frequently?

25 A ¥ would say s9, ves.

DORIS Q. DERIEUX
CERTIFIED SHORTHAND REPORTER
NORFOLK;, VIRGINIA

A. 15




Witness - Joseph P. Walker

_ . 37
: Q And you never saw this particular defect?
2 l‘ A No, sir.
3 Q0 The first time you saw it is when you went up
4| there with Mrs. Anderson, and she pointed it out; is that” correct?
5 A Yes, sir. | _
6 Q When you were looking at it with her, did you
7 actually measure the defect with a ruler?
8 a No, I did not.
9 Q Did you get down on your hands and knees and
10 || look at it?
o A No, I did not.
12 Q Or did you just stare at it?
13 A Ho, sir,
14 Q Was it obscured in any way? Were there any
15 leaves or trash or anything around it? |
1 A | Hot that I noticed.
17 0 FWould yéu say that it was open and in plain
'8 sight’
i9 A 1 would.
20 i MR. ROYLANCE: That's all the guestions I have.
20 | MR, MONTAGUE: I have a couple more questions|,
. - if’Mr, Roylance has no objeétion, that I should have
23 asked in my direct examination. This is not really
24 redirect, and this will pertain o Mrs. Anderson's
| 25 l condition subsequent to this fall, if you have no

objections. DORIS 0. DERIEUX * ok ok

CERTIFIED SHORTHAND REPORTER
NORFOLK, VIRGINIA

"A. ‘16




* ok % Witness - Dr. Sandidge Evans 49

E A - No.

2 Q ‘ When‘wasfthe last time you actually saw
3 || her regarding her wrist?

4 A _ May 10, °74.

> Q | That was about her wrist?

6 A Yes, sir. .

7 MR. ROYLANCE: I think that's allithe

8 questions I have.

s % o THE COURT: Mr. Montague?

10 MR. MONTAGUE: That's all.

' THE COURT: May the doctor be excused?
L MR, MONTAGUE: Yes, thank you, Doctor.

3 THE COURT: You're excused, Doctor. You may
14 " lJeave. Thank you.
15 (Witness excused.)

16

20 MR. MONTAGUE: I wonder if we could have
'8 | ‘Detective Shockley next,please.

19

20 DETECTIVE HOWARD SHOCKLEY, called as a
21 witness on behalf of the plaintiff, having

yy) 3 been first duly sworn, was examined and

23 f testified as follows:

24

25

DORIS 0. DERIEUX
CERTIFIED SHORTHAND REPORTER
NORFOLK! VIRGINIA

' A. 17




Witness - Detective Howard Shockley

_ 50

b DIRECT EXAMINATION

2

3 BY MR. MONTAGUEL:

4

5 Q State your hame,.please, sir,

6 A Eoward Shockley.

7 Where do you reside?

8 A 214 Denbigh Boulevard, Newport News.
9 Q And where are you employed?
10 A By the City of Newport News Police Départment.
H Q Were you so employed on the second day of

12 December, 1970, Detective Shockley?
3 A Yes, sir, I was.

14 : " Q .Do you recall investigatiqg a sidewalk fall-
15| down case involving Mrs. Ethel Anderson that date?

sl A I do. |

1 _

17 § 0 Do you have your notes with you to that, sir?
18 A Yes, sir.

19 Q Would you tell the jury the results of your
20 #nvegtigation of that occurrence, sir?
24 A At appfoximately 4 p.m. on December 2, 1970,
2 i went to the no hundred block of 30th Street at which time I met
23 Officer Keeton._ He had.informed me that a perscnal injury accideht
24 gad Qccurred'in'the area of No. 95. at which time he pointed out
26 to a portion in the sidewalk. I measured the hole, which was in

DORIS O. BERIEUX
CERTIFIED SHORTHAND REPORTER
NORFOLK, VIRGINIA

A. 18




Witness - Detective Howard Shockley

51

the sidewalk. It measured approximately four inches in diameter
and approximately one-half inch deep and also photographed the

scene.
Q All right, sir. I have your photographs if
I could show them to you at this point. I hand you two photograph

and ask you if these were the two that were made at the scene

under your supervision?

8 A Yes, sir, these are the photographs that I

9 tock.

10 ' Q And is that Officer Keeton, your referred to,
(1 || holding the ruler?

2 A . Yes, sir.

3 MR. MONTAGUE: All right. If Your Honor

14 pPlease, I would offer these as Plaintiff's Exhibit

s Numbers four and five. |

16 THE COURT: We better make it four and five.
7 It doesn't make any difference which order they are in.
'8 : i

19 (Whereupon, the aforementioned

photographs were received in
20 evidence as Plaintiff's
Exhibit Numbers 4 and 5.)

2t ~ '

77 | BY MR, MONTAGUE:

23

24 1 0 Now, Detective Shockley, did you examine the
35 ||hole with reference to its edges and particularly the color of the

DORIS O. DERIEUX
CERTIFIED SHORTHAND REPORTER
NORFOLK;, VIRGINIA

A,



Witness - Detective Howard Shockley

52

' édges?

2 A I cannot recall the coloring arcund the hole,
3 but it appeared to mé it was a result of the --

4 MR. ROYLANCE: I object to that, Your Honor.
5 I don't think ne can testify as to how the defect would
é have Qcéurred"

7 THE COURT: Ho, sir, I don't believe the

8 gentleman can do that either.

7| BY Mr. MONTAGUE;

10 Q Let me hand you the photographs again, Mr,

i Shockiey, and ask you if either of these—refresh your memnory

12 in regard to.the state of cclor or discoloration of the hole?

13 A | No, sir, I don't recall any colorinq.

14 0 f All right, sir. The photograph itself as I'm
15 looking at it would a@pear to indicaﬁe that the hole was full of
16 dirt; is that cérrectf’Is that your recollection?

17 MR, ROYLANCE: I object to that. frhat's his {-
I8 THE COURT: Mr. Montague, I don't @elieve you
19 can testify in this case now. I think that's gone

20 beyond the realm of.a leading question. -
2 MR. MONTAGUE: Well, I don‘t intend to be,

22 Your Honor.

23 THENCOURT: Yes, Ivunderstand that. You can
24 ask him to describe what he sees, and that's all he can |do.
25

DORIS O. DERIEUX
CERTIFIED SHORTHAND REPORTER
NORFOLK! VIRGINIA

A. 20
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Witness - Detective Howard Shockley

53

bl BY MR. MONTAGUE:

2 Q Let me ask you what you remember in regard to

3 || the contents of the hole and what the bottom consisted of and

4 || so forth, if you recall.

5 A As I recall, the hole was as is shown,in.this

6 || photograph.

7 Q ' What is shown in the photograph? I answered

8 what it looked like to me, and I got called down, so what's shown

9 ih the photograph?
10 A It shoes what appears to be a recess in the

i1 || sidewalk of approximately one inch in depth, four inches in

17 || diameter. | |

13 Q Did you stick your finger down in .it, do you

i4 || recall that ,or any instrumentf

{5 A bThé ruler.

16 Q And do you recall whether or not it was something
17 || you could penetrate on down through or not?

18 A Not that I recall. It was firm.

9 0 All right, sir. UWow, following the making of

20 || these photographs, what further investigation did'you‘cénduct,
24 if any? >- |

72 A I drew a diagram of where the incident Qccurr@d,
23 Q Is this -~ Would you wanﬁ to detach this?

2 MR. ROYLANCE: Leave it off., No, detach it

25 why don't you.
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MR. MCOHTAGUE: Is this the diagram that vou

2 drew?

3 THE WITHNESS: Yes, this is a copy of the

4 diagram that I drew on that day.

5 MR. MONTAGUE: Ail right, sir. Let me-take it
6 out of here. I would like to offer this, if Your Honor
7 pPlease.

8 MR. ROYLAWCE: No cbjection.

9

!
10 i (Whereupon, the aforementioned
diagram was received in evidence

i as Plaintiff's Exhibit Noc. 6.)
n

13| BY MR. MONTAGUE:

14 Q Did you subsequently interview Mrs. Andersony
i5 L Yes, sir, I did.

16 Q Where did that interview cccur, sir?

17 A That tecek place in her home in the City of
I8 [ Hampton the following day.

" 5 Q And did you observe any signs of injury about
20 her person?

21 A I cannot recail exactly.

22 0 Did she report that she had been injured to you?
23 A Yes: giy, she did.

24 G And Jdo you recall whether or not you had an
25 réason to doubt that statement?
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A No.
Q _ In other words, you did not challenge in your

report that she had been injured in her fall?

4 A No, sir. L

5 Q Do ybu recall, maybe you've already answered

6 this, but do you recall what injuries she reported to you as

7| having had? .

g A May I refer to my notes?

9 o] Yes, sir. At least I think you can. As far
10 as I'm concerned you may, yes, sir.

H A She stated that when she fell, she struck her
12| face and left arm on the sidewalk in the area of No. 95. 30th

13 Street.

14 Q To whom was your report made, Mr. Shockley?
15 A My report was directed to Captain H. T.

16{f Williams.,

17 Q And would you know where it went beyond him?
i8 A To my knowledge, a copy of the report would
19 || be forwarded to the city attorney‘s office.

20 Q Do you know whether or not it is routine

21 || within the police department to investigate sidewalk falls?

22 A - Yes, sir, we do investigate them any time

23 || that they are reported,"
24 Q How did you know where the hole was? Did

95 || Mrs. Anderson show. it to you?
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! A Officer Xeeton pointed the area out to me.

2 o] What do you mean.pointed the area out, you

3 mean the actual defect in the sidewalk?

4 A | Yes, sir. h

5 0 '. How did he know, if you know?

8 MR. ROYLANCE: I object to that, Your Honor.
7 THE COURT: ?es. Well, is theré any question
3 that this ie the place where she fell?

9 MR. ROYLANCE: I don't really think so.

1o THE COURT: Well, I don’t think it makes

” any difference. | |

L BY MR. MONTAGUE:

i3 | 0 All right, sir. Referring to your diagram,

14 do I understand that West Avenue would be this way on the diagram}
i5 iﬁ other words, east of where you had drawn this spot?

6 A West Avenue would be as indicated by the arrow
7l on the diagram running north and south.‘

8 0 Right, but is it to the cast of this spot?

19 A .‘Yeso |

28 0 Is this sidewalk still the way it was then?

2 A I don't know.

22 0 N bDo you know whether or not any éonstruction

23| has Dbeen done aleng thér%, such as curb cuts or tearing up the

24 paVemént in dny way?

35 A I don't kncw.

DORIS O. DERIEUX
CERTIFIED SHORTHAND REPORTER
‘NORFOLK, VIRGINIA

A. 24




Witness - Detective Howard Shockley

57

3 A I can only speculate. I don't know.
4 Q Do you know what the distance from the
5 westerly edge of West Avenue would be to the spot of the fall? i
. L\v
6 A - No, sir. In this diagram the measurements \
7| were taken from the house located at No. 95. 30th Street. ‘\
' S
8 Q Yes, sir. Getting now to the reason for the |
9 question, are you familiar with the diagram or sketch done by
10| Mr. C. R. Rex of the public works department?
T | A I don't believe I am.,
12 MR. ROYLANCE: I would object to his using
13 that particular diagram.
14 THE'COURT; Well, he just asked if he was
Is familiar with it. I don‘t think he's using it yet, and
16 Q he says he's not familiar with it.
07 MR. MONTAGUE: Well, I would like to offer it
18 to the officer and ask him to compare it to his to see
19 if he feels they are in agreement.
20 THE COURT: Well, I don't think that you could
21 do that, sir, because the question is,whether or not
2 they .coincide or don't coincide would be a question
23 for the jury.
241 BY MR. MONTAGUE:
25 0 ' Well, all right, sir. Let me ask you this abqgut

Q : Do you know the place indicated as driveway,

do you know what business or residence that may have served?

DORIS O. DERIEUX
CERTIFIED SHORTHAND REPORTER
NORFOLK, VIRGINIA

A, 25




Witness - Detective Howard Shockley

58
| {| your drawing: You are showing a little gum ball-looking thing
2 [| that's the hole; is that right?
3 A That's correct.
4 Q And you gye showing that -- “
5 A _ At the point of impact.
6 Q Is that the point of impact or the point of thke
hole?
7
8 A This is the location of the hole.
9 o} So at the point of impact, ag you eall it, she
16 || £ell forward.
l A Fight.
2 Q Anyway, this Shows tpg hole as being west
13 lof the driveway, correct?
14 A Correct.
15 Q All right, sir. Was there anything further
16 || involved in your investigation, Mr. Shockley, other than what you'ye
7 related to us?
I8 A No, sir.
19 Q When you made your report, was there any
10 || £0llow=up that you did or were required to do?
21 A I don't think I understand the duestion.
2 f 0 Well, I think I know the answer, so I don't
13 || think there's any need, really, to ask it.
24 MR. MOWTAGUG: That's a2ll I have.
285
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T , , CROSS~EXAMINATION

20

3| BY MR. ROYLANCE:

; ! 0 Now, Detective Shockley, I believe you stated

6 ?fficer Keeton was on the scene when you arrived?

. ﬁ A : That's correct.

8 | Q Where is Officer Keeton at this point?

9 A I do not know.

10 Q Is he still in the police force?

0" A I don't know.

12 Q Is he still in the City of Newport News?

i3 A I don't know.

14 MR. MONTAGUE: I would be glad to stipulate

s what I know about it, Bob. I think it's a joint

16 understanding of counsel that Mr. Keeton has left the

17 } employment of the City and is now in Fairfax, as far as
i8 I understand.

ol ~ MR. ROYLANCE: I just wanted that in the record.
20|| BPY¥ MR. ROYLANCE:

2? Q in your measurements of the hole, would you

22 || read them off again, if you would, please?

23 g A The Mmeasurements?

24 i Right.

|
2 ’ A One-half inch in depth by four inches in
diameter. C DOR!S 0. DERIEUX
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] And this was done with a ruler?

5 A That's correct.

3 Q Was the dépth uniform all around, or was it
4|l sort of cup shaped, or how was it? -
5 A ‘ At the deepest point in the center of the holle
6 it was one-half inch.

7 0 And it sort of tapered upward from there?

8 A Correct.

9 MR. MONTAGUE: I think counsel is leading

10 the witness. Obviously, he is the city's witness.

H THE COURT: Well, I don't believe he's the
12 city's witness, Mr. Montague. I believe you put him
'3 on the stand,

14 MR. MONTAGUE: Well, I did, yes, sir.

s I didn’'t call him as an adverse witness.

i6 THE COURT: No, sir. This gentleman may

17 T cross-examine him. )

8|l BY MR. ROYLANCE:

19 3 Q ‘At the conclusion of your investigation, did
20 [ you take any actions at the scene? Did you put up a barricade
21 || or anything like that?

23 A , ' No, sir, I d4did not; however, I did contact
3| Mr. Rex.

24 Q Who does he work for?

3 - % %
25 A The city.
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PROCEEDINGS IN THE COURTROOM IN THE PRESENCE OF THE JURY

THE COURT: Now, we'll note your
exception for the record.

MR. MONTAGUE: Thank you, sir.

THE COURT: Do you waive the polling of

the jury?

MR. MONTAGUE: Yes, sir.

MR. ROYLANCE: Yes, air.

THE COURT: Get Mr. Hunt, please, sir.

CHARLES H, HUNT, called as a witness

on behalf of the plaintiff, having been first

duly sworn, was examined and testified as follows:

DIRECT EXAMINATION

8] BY MR. MONTAGUE:
19
! _
20 i Q State your name, please, sir.
2 A Charles H. Hunt.
22 Where are you emploved, Mr., Hunt?
23 A City of Newport News, street superintendent.
24 o Were you so employed -- Let me ask you this:
25 || How long have you held that job?
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'streets, sidewalks, frequent snow storms like last night, all nigh

Q What is the director's office?

A v Mr. Womack's office, the director of public
-worka.

Q And how would it come from him, or you mean

A Nine years,
Q What d@es_the'job of street superintendent
consist of, Mr. Hunt?

A Well, sealing, paving, general mainteénance,

Q | What p@licy does the City of Newport News

have, if you know, sir, regarding the detection and repair of

sidewalk defecté?

A We don't have any set policy..
Q How are sidewalk defects detected?
A From complaints and through the director's

office and police department.

it comes to Mr. Womack or from Mr. Womack?

A It would come, some of it through the police

' N .
department and a letter from them stating the defects, and then

he paszes it down to me.
i

Q And how i3 it decided what defects to fix
and what not t@vfix?
A Well, that's more or less judgment.

Q What is the basis of that judgment?

Now, L€ 1¢'s an accident that's investigated

[
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20

21

22

23

24

25

through Mr. Womack's office, I dcn?t know that.

Q You say it's a matter of judqment as to

what sidewalk defects to f£ix and what'you don’t £ix. What

is the judgment based on?

A What condition it°s in, 4if it'se broken'upg
‘pushed up.,

Q If == What is == You mean a section?

A A céncr@te or curb, whatever it may he.

Q | A section of sidewalk, for example,

higher than ancther section?

A That's right.
Q What is your policy if that condition occurs?|
A Well, if it warrants being fixed, it's

policed up, which you have a lot of tree roots and that kind
of stuff.,

. ey
t

Q Suppose it weré pushed up'a quarter of an
l .
inch, would you replace it then?

i .
‘ A In most cases.

A quarter of an inch?

A Um-=hum,
Q How about breaks or holes in a section of
concrete?

a Well, there's a lot of different kinds of

breaks. You have hairline cracks and a lot of different kinds

0f breaks,
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Q Well, is there any policy, or who makes the

deciaians when there's a hole in the pavement és to whether
or not that hole. needs to be fixed or that hole doesn't need
to be fixed? 3 i T

A Usually, I wouldQ

You would, personally?

A Right.

Q Well, suppose you were called upon, and I
ém sure you are from time to tﬁmeg to examine holes in the
éidewalk, which ones do yocu say should be fixed and which ones

do you say should not, and what is the basis of making the

decisi@n between them? ‘

A Waell, if it's pushed up, it's broken, or
has holes in it, then I'd replace it.-

Q How big a hole would it take for you to think
it ought to be filled?

A Well, I“d have to ba able to see it.

Q What doea that mean, siz? You mean as big as
‘a pencil op = | |

A No, it would have to be larger than a pencil.

Q Well, would it have a relation -- wQuld the

size that would decide you to fix a hole have a relation to shoes

or heels that people wesr? In other words, assume & pencil is

gemaller than any lady's shoe heel but something a little larger tH

that, maybe the same gize or larger than a

an
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A No, I don't believe I'd gé that far. 1It's
more of a judgment thing 18" I think it warrants fixing. I
wouldn't go as far as a;p@n@il, but «= |
THE COURT: I think what he's asking you,
if there was a hole in the éidewalk big énough fér a
lady to hang her heel in, would you cause that to be

fixed?

THE WITNESS: Yes, sir.

BY MR. MONTAGUE:

Q Well,”naw; these photographs, Mr. Hunt,

I think you have secn befcre.
!

| A ' Yes, sir..

Q But'thééa were offered by a previous witness,

a police officer, these pictures of the hole that is the hole

invoived in this case.

THE COURT: All right, sir. Now, they are

Exhibits four and five.

MR, MONTAGUE: Yes, sir. Excuse me. Exhibit
! four shows an officer holding a ruler to show the maximum

length of the hole, and Exhibit five shows an officer
holding a ruler to indicate the depth; apparentlyy
approximately "the center of the hole. Now, Officer
Shockley described the hole as being-approximately

four inches in diameter and approximately a half-an inclh
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deep. Have you ever seen this hole?

A Not untll about a year age,when.i was first

subpoenaed to look at it.

Q In your judgment would you say you were callﬁd

upon to exercise == By your job was that the sort of hole that

you would £ix?

A No, sir, it's still there. Not in my opinion

of course, that's my opinion. It's there for everybody to see.

Q Yes, sir, but in answer to a previous

question you said & hole‘large enocugh to catch a shoe heel in
p%@bahly shgﬁld be fixed; was that your ;estimony?
A It's more of judgment thing to me.
_.THE COURT: Sir, that wasn't the question.
. The question is: Was your testimony to the effect
that if the hole were large enouch for a lady to catch

“her heel in, you would order it fixed? Was that your
‘ testimony?

THE”WITNESS% If that was my testimony.

THE COQURT: Sir?

THE WITNESS: If that was my testimony.

THE COURT: He's not asking you if it were,
he's asking you is it; is that your testimony as you

raecall it¢?

| THE WITNESS: (No response from theiwitness,)

THE COURT: Well, let's ask you again.
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“would arcwer that question differently than the last

If the h@lé were big enough to catch a lady's
heel, as I asked you, would you order it fixed?

THE WITNESS: I don't think‘we'd have men
in the city enough to.fix all those places.

THE COURT: That's not the answer to my
question, sir, and I thank you €o 1isten to my
question and answer it. The questlion is: If there

waere brought to your attention if there was a hele in
the sidewalk large enough for .a lady to catch her heel
in, would you order it fixed?

THE WITNESS: Not necessarily, no.
I don’t have the personnel.

- THE COURT: 1Is there any reason why you

time I asked you?

THE WITNESS: I'm lodking at this plcture here
from my naked eye. I'm being honest with you; I'm |
not t;Ying to be smart about this thing.

 THE COURT: Just a moment. I'll thank you
to listen to my question. I wasn't referring to that

hola. I was referri-g to a hole large enough to catch

a lady's heel in. Now, I understood you to say the
first time I avked the question that you would order it

fixed. The second time I asked the guestion you said

not nécesaaxilyn Now, I want to know Llf there's any’
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reason why you take two different positions on this.
THE WITNESS: Well, you have a hairline crack

sometimes in concrete. . It could: haverbeen:poured when i

t

4 was too cold; which ‘could cause it; or from tHe mixture
5 er”seyérai different reasons.

. THE COURT: Sir, you are not answering my

7 question.

8 THE WITNESS: I'm trying to.

9 THE COURT: I want to know if there's any

10 reason why you would take two different positions

I when I ask you the same question, éne, that you would
il order it fixed and =-

13 THE WITNESS: If it's big enough for a heel
14 ~to txip in?

i5 THE COURT: Yes, sir. That was the gquestion.
16 THE WITNESS: No, sir, I wouldn't recommend -f-
17 THE COURT: You would not. Now, I want to

8 know if there's any reascn why. Did you understand

19 the question when I first asked it? Well, did you?

20 THE WITNESS: Not if you are talking about a
2 heel. You are talking about a mighty big =~

22 THE COURT: Do you understand me?

13 THE WITNESS: Maybe I didn't. I've been up
24 all night and all day and going ¢n another day, and

2 I'm a little bit tired. |
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BY MR. MONTAGURE:

actually penetrates and 'leaves some space between the surface and

‘that you can ever recall thinking ought to he fixed and having it

MR. MONTAGUE: Nobody is trying to trip you

up.
THE WITNESS: No, sir. I'm here to tell

the truth, the whole truth to the best I know how.

MR. MONTAGUE: What's the smallest hole
_you can recommend to be fixed, Mr. Hunt? -
| - MR, ROYLANCE: I think that's lrrelevant,
Your Honor, at this point.
THE COURT: Well, I don't know that it's
irrelevant.

MR, ROYLANCE: We're at the point of talking

about this particular hole.
THE COURT: Yes, sir, we're talking about

“this particular hole.

Q - Do vou ever recall directing a hele to-

be fixed that was just one isélated hole in the middle of a

i

long sidewalk? : . |

y: Ch, yéah, We've used plant mix at times to

dé a patch like that, but hairline cracks .-~ |

0 I'm talking about a depression or hole that

the bottom of the hole. What is the smallest hole of that type
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A Wall, it's é_million different kinds. Now,

I'm not trying to cover up on anything or tell you anything

3 different.
4 Q I undetmtand this, sir, bué this‘hdie was safld -
5| to be four inches. Would it be five or six @r“téh'of twenty?
6 | A I wouldn‘e say that. 1If it's énything_that'ﬁ
7 consider dangerouszwhether ittbe a hairline crack or whatever,
8 it would be =- Ifd fix iﬁ t0:£he best of my jud§ment,
9 | Q - All right, sir. So, it is based upon your
10 perception of khat is dangeroué, then. That's the main thing;
T in other words,-your.fixing is to prevent danger and injury;
12 is that correct? That's the main.:eason‘f@r fixing the sidewalk?|.
i3 A (Witness nods affirmatively.)
I4 Q | All right, sir. Now, I understand that the
15| location of éidewalk-defécta is by chance; is that what you said,
16 8ir? If somebody calls about it, then you go lock at it?
17 A Yeah, we have several complaints every day..
'8 Q | But ie_there no person or a group of persons
N wﬂthin the City of NeWp@xt.News whosa job it is or péﬁt of whose
ZQ ,j@b it is to check the condition of the streets‘anﬁ sidewalks
ZF i& the city? | " '
22 , v o

; A . The streets? I mean, we're always observing.
23 : ' ' :
24 Q Excuse ma, the sidewalks.
25 A | Sidewalks, we don‘t make a daily check on
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them or have any kind of setup to make a check on them.
Q And wguld_it be generally true, sir, that

you don‘t hear about a bad piéce in the sidawalk until somebody

4}l has gotten hurt on it? _ |
5 A ' I haven't heard of that, 'mgny people being
6| hurt on them. I‘ve been hera a long time.
7 THE COURT: S5ir, the question. -+ I .don't think
8 you're listening to the gquestions. Now, I don't want
-9 - you to be on the defensive. I just»want you to listen
10 to the questionauandzanswerathamga‘Thesquestion is
”‘ substantially like this: Do you ever hear of a defect
h in the sidewalk béfére someone is hurt by that defect?
13 THE WITN‘ESS; Yes, sir. .
4 THE COURT: He does.
15 BY MR. MONTAGUE:
16
V7 Q What is the usual source of notice coming
'8l to you that there is a defect somewhere?
19 a : Well, it comes from the citizens, police
zu., department, the director's office. They call in there and we
21.|| make an investigatiom on it.
1 o A citizen or police officer who has seen a
31| place that thevy think you ought to look at. All right, sir.
24 Do you have anyfiﬂea how many such complaints you get in a month?
25 A : No, I'd say it's a daily thing - complaints
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on the sidéwalk and curb. It's a daily thing from day to day.

THE COURT: X think what he wants to know is
are these complaints made by people who just happen

to run upen this alledged defect or is it ~- Do you

have som@one'sch@duled to léok for them?

THE WITNESS: MNo, sir. We don't have any
schedule to look for them.

THE COURTQ Well, then people‘would report

them that just happened upon them; is that right?

1o A Pagﬂy,
" | |
2 BY MR. MONTAGUE:
13
14 0 Now, Mr,'punt, is your nine years with the
15 city, is that your total exberienée in concrete, or have you been
161l " involved in wmxking?
17 | A ; ~ No, sir, I've been general superintendent for
I8 || twelve years with one company, and I worked with'the cld City of
19 )| Warwick when 1 éam& out of the army for five years.
20 Q f Dealing with concrete all the tiﬁe?
21 A : Concrete, streets, ete,
22 ' 02 ' When.a piece of concrete is laid, and I am
' {
23 télking about what I will call sidewalk concrete, which to me is
24 qﬁay in color, I“m not talking about any of the fancy
.25 but normal sidewalk concrets, when. &t is laid, is it a fact that!
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it assumes a uniform coler once it hardens?

2 A 'Um-»_mim. |

3 Q Now , if‘a.place is broken”oﬁt of that concretle
4 || ave the edges of the break a'aifferent color than the surface?

5 A If it's broken out? |

6 i Q " Yes, if a.hew piece i3 knocked ocut of it?

7 A | Yeah; it would be a different color.

8 Is it lighter or what?

9 A It woul& be lightex.

10 Q Now, over a period of time, will that lightneps
i gradually assﬁme the same»shada or color as the rest/of the block
17 | ©of concrete? |

13 A It weuld ﬁake quite a while.

@ Q Well, ho& long do you think it takes given
15 ‘conditions similar to th@sé existing on 30th Street in the City of
Jé Newport News? Let's say you gnocked a hole in it.

07 A | I think it would take a number of years.

(8 I!don“t know whether it would ever be the same color.

19 Q | But it would be a gradual proqea&.as-th@se“

20 || edges get darker and gradually blend in with the --

S 2 ? Py No, I den°t think it would ever really blend
n| in. I've never seen any blend in and be the same thing when you
23 réplace it.

24 0 Wellg>the process of aging of a hole in
25 || comcrete, I believe you said that the edges do get darker, they
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20
2
22
23
24

25

darker as it gets older?

feto

€t

o

years, what you have here.

to those photographs it had been there for years?

when I go and look at it.

- Ne

- ap
th

Of

pra

a long time or a new ona?

and I look at it just about every day since this came out, and |

n dealing with concrete, sir, I ask you once again to lqok at

hese photographs, which were taken,according to the defendant,
he day following this accident, and tell me in your judgment

if that is an old break, a new break, or somewhere in between.

are initially whiter or lighter; is that right?% And then they gat

A Yeah, they'd get darker.

A Well, the break could have been there for

A In my judgment.it“isn’t looking like this

Q0 I'm asking you to analyze these photographs.

w, is it your answer that the hole shown in the photographs
pears to have been there f@i years?

A ‘Well, I think all this comncrete has been
ere for years, I‘m'sure it has.

Q Well, my question relates to the hole, and,
course, ncbody knows when or how that hole got there, but in yd

cticed eyé, doas that look like an old hole that had been thers

A Well, sir, I can't find this hole there now,

DORIS 0. DERIEUX
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20

21

22

23

24

I can't £ind this now, and I haven't made any replacements on it.

THE COURT: Well, now, sir, I want you to

listen to his question.

THE WITNESS: Well, sir, I am, to the best of

my reco;lectiono' I d@h't know how to answer it any other
way . | |

MR. MONTAGUE: Well, let's take it out of the

context of this case.:

THE COURT: Let's get the answer to the one

question first. Just a minute, Mr. Montague.

Are you able from looking at that photograph

to tell whether that hole or depression,or whatever it

is in the sidewalk,was new or old?

THE WITNESS: No, I'm not,
THE COURT: He couldn’t tell.
B}Y MR. MONTAGUE:
Q Now, with reference to the picture again,and
particularly with reference to the edges of the hole, does that

have the appearance of having aged, having turnéd color.as we were
discussing before? |
N Well,vit very well could be.
; 9] Does it appear to you that that's what has
happened with the edges 0% this hole,that the color has gotten
dark ag@in?‘

A Tnat's hard for me to say with all my yvears'

DORIS O. DERIEUX
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experlence. I've been there and looked at it several times myself|

Q Yes, sir, but I thought you said this is not
there any more. You can’t find it. |
A - 1 can?t,xnot really. It took me about ten
minutes to find it wnen'I'waﬁﬁ'tQ look at it. I'm n@t'saying this
to hurt &nybbdy, I'm just.telling you the truth. |
| THE éOURf{ﬁ;He didn't ask you whether you cou;h
find it. What he asked you is whether or nét you could :
tell from looking at the edge from that picture
examining the edges whether it's an old break or a new
break.
THE WITNESS: No, sir, I can't.
THE COURT: That's all he's asking you.

BY MR. MONTAGUE:

Q But you aid say that the edges have darkened.

I'm not trying to put words in your mouth. Wasn't that your

angwer to me just now?

: A : Well, all the sidewalk in that‘méction is

darker or a lot darker than it was when it was poured.

T

20 Q But isn't it so, sir, by the same token, 1if

2l (fyou went down there with a maul and busted the heck out of it,

2 the edges would be dark, wouldn't there be a stark contxast?

13 A I'can}t answer that.

24 Q .~ Now, you've looked at a lot of broken concrete.
25 | in yéux day I expect, have you not, and you don't know a piece
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2llin coloxr?
.3 A . Much light@r?
4 Q Yes, Qif;zﬁf
> .\ - I wish I cgﬁld answer your question. I mean
6 lyou are asking.-- | |
7 THE COﬁRT:; You either know or you don't knowe‘
8 THE WITNESS: I don't know, no, éir,
9 |BY MR. MONTAGUE:
10 Q . I believe QOu did say in answer to cne of
H my questicns that‘for the aging:and darkening procéss to take plac¢.
h in a break would generally take years, was that your answer?
13 A I believe it was. !
4 Sir? | |
15 A I believe it was.
16 0 All right, s8ir. Are you familliar with the
17 ékeﬁch of this accident“aeen-drawn by Mr. Rex?
'8 ' A Ne, six.
19 You were not involved in making that sketch?
20 A No, sir.
21
22 CROSS~EXAMINATION
23 ; ’
]
24 || BY MR, ROYLAHNCE:
25 9 My, Hunt, I believe you stated that your duties

of aged gray concrete if you break it, the adgeémaxe much lighter

. DORIS 0. DERIEUX
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! are with the city or street tepair superintendent?. .
2 A Right.
3 Q Where does that fit in the structure of the
4| city's organization? What dép@rtment is a p&rtQQf it?
5 | A _Whét ﬁepartmentﬁ Public WOrka‘d@partmeﬁtb
6 Q Part of ghe.public wbrks department. All right,
7 || Now, with respect to yuu:<duties, I believe you stated that you.
.8 didn’t have any setup tO»inspéct sidewalks; is tnat-coriect?
9 | A cgrrectﬁ._; | o ;
10 Q- And what you said that you refer only to your
It || street :epair department? |
D) A | Right. We are always observing, but as far
13 aajhaving anything diractly’éet up for that, I don't have the
14 personnel for it.
15 Q 86 then the externt of your.job is mérely to
16 || act on repailr orders; is that correct?
07 A Right..
8 ; 0 : In other words, you just do the physical
19 reﬁair itself?
oy A Right.
21 E Q Now, When'yau gay you are always obéerving, you i
22 || mean when you are making repairs, you are cohserving when you are
23 driving around towﬁ, what do you mean by that?
24 , A If we're d@in@ a piece of sidewalk in any one
2% bldcko we try to check that one block out on both sides{and replacpk
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what needs to be replaced while we're there.

Q So ydu'wmuld do whatever would be necessary

in the block?
A " Right.
Q Can you recall to the best of your knowledge

eﬁer having made any repairs in the no hundred block of 30th Street?

7 | A Not to my knowledge, no.
8 Q in reference to these pictures, have you been
9 || making repairs on 30th Street? Would that have been cne that you
'0 || would have repaired?
i MR. MONTAGUE: I object to that. I think we'vk
2 already answered -- |
13 THE COURT:  Yes, I think thatfs self-gerving. |
4 | BY MR, ROYLANCE:
i5 ; 0 I believe you state&,alsg{ that your method
4| of getting these repair orders comes from citizens and the police
i7 || department. On what basis could you get it'fromlthe pelice .
i8 d@partment? How do you get it? ' | |
(9 4 a Well, they put in calls to my office, and a
'jo lﬁt of it will go thraﬁgh Qhe public works department director's
2] offiea,vand it's passed from the director down to‘mé-and through
22 || citizens. I mean, we have daily calls from citizens.
23 | Q 86 ﬁéking.all_these things together, that's
24 what you work on?
25 A Right.
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4 be excused? |

5 | MR. ROYLANCE: Yes, sir. | b

6 MR, MONTAéﬁEz Yes, sir.

7 THE COURT: All right, sir. You are excused. .
8 Thank you. |

9 THE WITNESS: Thank you.

10 (Witness excused.)

i MR. MONTAGUE: I will call Mr. Rex, briefly.
12 THE COURT: All right, sir. Will it take very
3 long?

14 MR. MONTAGUE: No.

15

e CHARLES R. REX, called as a witness on

17 behalf‘of the plaintiff, having been first duly

I8 sworn, was examined and testified as follows:

19 !

20 DIRECT EXAMINATION

21

12 | BY MR. MONTAGUE:

23 |

24 Q i State your name, please, sir.

25 A . Charles R. Rex.

MR. ROYLANCE:

I think that's all the guestiong

I hava.,

Tui COURT: . All right. May this gentleman
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|

And where were you employed, Mr. Rex?

Q
2 i A Public werks engineering, City of Newport Neys.
3 § Q Were ydu so employed on or about the month of
4 D%cember, 197072 | L
5 A Yes, sir.
6 Q And did you have occasion iﬁ that.job to make
7 || a|sketch of the site of a fall by Mrs. Ethel Anderson?
8 | A Yes, sir,
9 Q And is this the sketch that you made, sir?
16 A It is.
i ! MR. MONTAGUE: Any mbjactién to -~ I have
{2 forgotten what numbe. we're on now, Yqur Bonor .
13 THE COQURT: Seven. Receivé and mark it
14 Plaintiff's Exhibit No. 7. .
" MR. MONTAGUE: I have one question after it'sg
marked.,
16
17
18 (Whereupon, the aforementioned
sketch was received in evidence
s ! as Plaintiff's Exhibit No. 7.)
20 |
2| BY MR. MONTAGUE:
22
23 | 0 Sir; I call your attention to the legend written
24 be%ween the right-of-way line and the sidewalk line in which you-
28 refer to a spall; is that correst?
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!
2 Q | What is a spall?
f3 A v It's a chip, flake out of tbe congrete Bgction.
4 Q 'Approximat@iy three inches long, four inches
5 .ﬁide, and one inch deep. How did you'arrive atvéhose dimenéions?
6 A with a rule in the field. I used two rules = |.
71 to ascertain the depth placipg one surface on the top and the othgr
81 one vertically.
9 Q aAnd it came up tb approximately an inch deep
10 || at the deepest point?
Y A Yea, sir. .
3 MRA‘MONméégga All right, sir. Thank you.
'3 Vieslii CROSS-EXAMINATION
|| BY MR. ROYLANCE: s
s Q | In your cbservation of this hole, was it of
6 | ‘uniform depth ali around 1t?
t7 A A : No, sir.
8 Q ‘ And what dees this one-inch measurement
19 || represent?
20 A Th@'deép@st point.
21 Q So the deepest point, is that approximately
2 in?th@ center?
23 A Y@s,.siry from my recollection approximately
24 || in the center.
25 | Q ; When did you make these measurements?

A That's right.
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MR. MONTAGUE: The Court has the date.

THE COURT: Well, it's datedlnecember 9, as

far as the drawing is conc@rned,iiﬁﬁdceéﬁ@t:say when

P

4 he made them.

5 THE WITNESS: On the seventh of December, I

[ mﬂde themo
7 MR. ROYLANCE: I think that’s all the questi@n#
8 I have. at this time{: | '

? THE COURT: All right. May this gentleman

1o be excused? |

H MR. ROYLANCE: I would like to have him

12 retained. I think I would like %o call him as my own

i3 witness.

" MR. MONTAGUE: With that, the plaintiff rests,
5 Your EQnorg |

6 THE COURT: All right, sir. You may stand

P17 outside please.

18 If you will be so kind as to retire the jury,
i9 please.

20 (Whexreupon, the jury retired to the

21 jury room at 12:55 p.m.)

22 :

23 || PROCEEDINGS IN THE COURTROOM OUT OF THE PRESENCE OF THE JURY

24

2% MR. ROYLANCE: May it please the Court, I have a motion fo

* * %
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(Whéragpon, the jury returned to

the jury box a£\2=35 P.M,)

PROCEEDINGS IN THE COURTROOM'IN.THE PRESENCE OF THE JURY"

4
5
6 THE COURT: Do you gentlemen waive the
; polling of the jury?
: MR. ROYLANCE: Yes, sir.
8 .
o MR, MONTAGUE: Yes, sir.
‘0 MR, ROYLANCE: Call Major Austin, please.
it
1 GEORGE C. AUSTIN, a witness on
; behalf of the defendant, having been first
!
duly sworn, was exarined and testified as
14
follows:
5
' DIRECT EX&AMINATION
7 BY MR, ROYLANCE:
18
(9 0 Stata'your name and your occupation, please.
20 A George (. Austin, major in Newport News
" Police Department. |
22 Q How long have you been on the police force?
23 A Tweﬁtymseven years;
24 Q What is your present duty? v
, A I'm the commander of the administrative
S
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|| operations branch.
? | What were your duties in 197072
3 : A . Commander of the uniform branch.
of @ What responeibilities did this §n£511?_
5 A ' Thé'opeféﬁidns of:the'uniform.aﬁéﬂtraffid
6 patralse |
1 ' Q | Is that thrbughout all areas of the city?
8 A i Yes, sir. |
? Q ~ Can you gstate, if you know, if the‘police.
'0 || department has any policy in efféct,or did it have in 1970, with
" respect to defects in city ﬁrmparty being streets, sidewalks,
fz whatever? '
13 A |  Yes, sir, we do 2+ this timé;’andbﬁe did
14 || in 1970. “ ”
15 Q Can yoﬁ tell us what it is, pleasa?
'é' A Whenever an officer is reaﬁOnsibleufot his
17 |l district, the area in which he is assigned, he is responsible for
I8 any and all defects found iﬁ the area. He writes~reports:to me’
i9 wi%ﬁ“reference to these defecté,'and I report tlem to the proper
20 || ©££ice in the city so that they may be corrected. .
2 What. nature of defects might this éﬁtail? |
22 A This would be trees, poles, street'conditions,
23|l holes, curb conditions, éidewalk conditions, any type of defect
2 that would endanger vehicular or pedestrian traffic.
25 0 What's the time element invo
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he sees it, you get it, and you take care of it or you report it?

A Between eight a.m. and five p.m. it would be

reportud to me meediatelja Between five p.m. and-eight a.m. it doulz

come in the form of a letter, and I would report it to ‘the departJent

responsible the next morning.

6 Q And which departments would these be?

7 ; A Public works, traffic engineers, Vepco,

8 || telephone company, wiresfpoles, this type of thing. Any department .
7 || that would be responsible for the operation of the particular

'0 I defect or management of stores or what have you, where a sign 3
1t || would be f£ound that would endangér a life, ‘glass would be hanging

i || in a window or anything that would cause a problem to the

3 puhliea

14 Q Do your police officers have any responsibiliity
I5 I' with respect to these. defects cther than just reporting them?

16 A Yes, sir. They do if they find the defect,

17 || and if the defect presents an immediate danger, they are to remain

; .

8 aé the scene of the defect until it can be properly barricaded

19 a@d until someone can arrive to make the necessary corrections.

20 0 And this policy was in effect in 19707

21 A _ Yes, sir. This policy was in effect in

2| 1947,

23 0 . Now, with respect to the area of the city in
‘24 || the vicinity of 30th Street and West Avenue, are there regular

35 || police patrols in this arca?
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A » Yes, sir. We have two vehicle patrols, one

i

‘2 || patrol car, a motoreycle, and a foot patrol because the no hundred
3 || block of 30th SBtreet is an area in which it's,no.parking,.and we

4 do have parking enforcement in that particular area.

5 Q When you say there"$ no parking, you mean-limited
6 |l parking? -

7 : A Limited;typé of parking, yes.

8 Q - And was thié area covered in 1970 in this mannerfp
9 A , Yes, sir, it was.

to Q Do yéﬁ recall of your own kndwledge of any

1t || defects in the area of 30th Street and West Avenue that were reporjed
12 || to you prior to December of 15702

13 A I don't remember, sir. I don't recall any was

14 reporéed in that area.”

15 MR. ROYLANCE: I believe that®'s all the

t6 ; questions I have at this time.
U ; CROSS-EXAMINATION

18 Bi MR. MONTAGUE: |

é

19

20 ' Q Major Austin, do you have any idea of the

21 fr@quency with which your patroimen report sidewalk defects, just
22 aé;rating that as one claés of defects?

23 A Mr. Montague, I would say that the average

24 || eldewalk defect reported in the City of Newport News that's called
35 || to my attention would be about four or five a week of sidewalk-
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This is over the entire city. This is done on a daily basis

2 plus a monthly report that also contains information, and on the|
3| xeverse side would be thess, a culmination of “the entire activity
4 . . o . S . . "m';
for that particular month. 8o, I'm averaging four or five a week.
> Q | Is there -=- I'm sure the. answer to this must
6 be yes, but is there a judgment factor on the'part of the officeyx
7 if he thinks the defect is insignificant or doesn't pose a
8 public hazard that he would not report it?
i
9 A If it did not cause, in the judgment of the
10 officer, a public hazard.
i '
Q It didn't present a public hazard was my gquestion.
12 : L
A Well, I would say that this would definitely -
13 ‘
be in the. judgment of the officer. I could only put myself in
14 - .
(s the officer's place and say, no, I would not report all; yes, I
16 would report some.
17 | Q And are there any departmental standards or
' "standards existing in any other way which help the officer to
19 decide what to report and what not to report?
- 20 A o, sir. Other than that, what would present,
21 in his judgment, a danger or a hazard.
22 MR. MOWTAGUE: All right, sir. Thank you.
23 MR. ROYLANCE: I have no further guestions.
24 THE COURT: All right, sir. May the officer
75 be excused?
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: 'MR. ROYLANCE: Yes, sir.
2 I call Mr. Womack.
3 ‘
4 . o o |
{Witnesa excused.). .. , T i'
. . 3
5 . K
6 , ' _
JOSEPH L., WOMACK, JR., called as X
7 a witness on behalf of the defendant, having - L
8 been first duly sworn was examined and
.9 testified as follows: .
: T _W
10 |
. |
H DIRECT EXAMINATION ‘
12
'3l BY MR. ROYLANCE:
14
i5 Q State your name and occupation.
t | A Joseph 1.. Womack, Jr., Public Works Officer,
171 city of Newport News.
'8 Q How long have you worked for the City of
19 . |
Newport News?
20 A ©  About nine years.
_2| Q What are your relative duties and the nature
22 of. your duties with the city?
23 : 0 s .
| A I'm director of the public works, and I am in
~charge of some 8ix OF geven divisions, including the street divisibn;
_2s || the sanitation division, mosquito control, building lnspection, '
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-engineering administration.

?v Q. : SQ,the.gtreet department is:ong of your areag?
? | A - That’ s fébrrect.,
4 Q-;r .- Do you haVO @ny policies within your departmantp
2 || with respect to the handling ef any defects in the streeta or |
6 sidevalks of the city? 1
7 A | Instancaa ate reported to us céLthét are hi:;
:8 Aobserved by my meople, It i3 in their opinion a: hazazdous conditiéb,
-:9 to put a barricade on it or fix it immediately.  Q§x
'Q_  Q | How do youvxeceive information;aqiéé‘these G l‘
il defects? |
ﬁ. A Ve ﬁéﬁé é ﬁ@mber of ways that wé'teceive
13 ‘inféxmatimn, Occasionally, they are cbserved by other city
{4 employees. They are repnrted by the police department, and a
51 1arge number of calls, of courge, come in from citizens to varioug
he dép&rtments in the city. |
17 Q ant dovyou do once you find out ab@ut the
18 d@fec t? Who do you notify?
19 b A If I personally receive a report‘about a defgct
0 | in a street, i notify the supervisor cf the street departmente
21 -,Q - You don't receive all notices, then. Obviousiy,
n  s¢me of them are just directed to other departments; is‘that
23 cérrect? |
24 A ‘ i probahbly receive a very small percentage ofﬂ
25 j| them,
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Q

2 lstreets in the City of Newport News?

3 A About 325,

4 Q" How do you know that that's what we have?

5 5 o o . : )

_ A Thatfs‘my'recallection from the State Mlleagﬁ
‘5‘,Report that we make. s

o Q Do all these streets have sidewalks on -them
8| or next to them?
) 9 A . NOE

‘o Q Do you have any idea of the numbér of miles
il of sidewalks? _

iz A I do not.

13 0 Would it be falr to say it would be

,4 substantial?-

(5 | . MR, MONTAGUE: Well, I object to that.

16 ! THE WITNESS: Shall I answer the question?
t7 ,

THE NOURT: I think that's right. I

I8 don't think---What's substantial to you, Mr. Womack,
19 might not be substantial to me, and I don't think we
20 can guess at that.

21 ‘ MR. ROYLANCE: I believe that's all the

22 _ quéﬁtionﬂ I have at this time.

i L ]
23 }
i
24 :
28

Can you estimate the number of miles of

L —
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t;mes that he reports alrhctlv to both ¢of us.

o CROSS-EXANINATION

BY MR. MONTAGUE:

Q Did Mr. Charles Hunt work directly under

your supervxsion, Mr, Womack or is there someb@dy between you twg

A , He wg$ks directly under me with the exceptiof

of Mr. McNamara, the aasistant'director of public'wdtkéﬁ ‘There a

Q ' , Buf he would be on the second organizational'ﬁg'

level on the organizatwon¢l whart, if there 1is such a thing?

L

A . ' YesU Si}o,

-Q_""“ In the?éééé;of a sidewalk defect, which

consists of a hole, I was tryingito elicit from Mnelﬁhnt, and I

don't know that:I really did, what the standards nygﬁgfdepartmentaF

? e,

e

2t _wodia'be”éS'to what size tﬁe_ﬂaié ought to be befﬁre y6ﬁ: departmeﬁﬁ.
15 || would feel that it should be flxed? o tﬁyg-f;;

eéu A ; I don t think that we have any sLandard that
,§ wo@ldfsay just what size a hqle_&s, sir. We lqoklat_ghem and

]é “try to determine whether ox'notVWQ think ié”s something hazardous,
>'? but to my knowledge, there 5 never been given any instructions to
”19 the gmze_oﬁ:the hole and cpnfiguzation, etc.

21 Q o It\would'b@,true, I presume, that a very smallL

22 }hoie, if you were to fix it, would be very easy to fix;iis that a
23 fair assmmptionﬁ “ .
fzé_ A Well, if you've got to get men and got to gety,
.és ‘maéézial, whéther you pour a half a yard of concrete or oné cubic |
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foot of concrete, it really doesn't begin to make that much

difference. I don't know any better way to answer your Questicn

2
3 || than that.
4 Q E But this is what yoﬁ do'with'yepr'street
g || patching crew, isn't it? You go arcund and £ill little holes and |
s big holes and in-between size hdies?~ |
7 ; 'AA In the riding surfaces of the streets.
. . ' . .
8 i Q Yes, 9ir, but there is some tyﬁekbperation wﬂére,
9 || say, a truck with one small mixer of concrete would go around "
10 || from time to time and £ill little holes in the ﬁidewalk?
" A No, zir. It is not.
12 Q 8o, thel's done strictly on a spot basis as
13 || Feported?
_l;' A That's correct,
s MR. MONTAGUE: ALL right, sir. That's all
16 I have. |
J%H ‘ %
: ;
18 , REDIRECT EXAMINATION .
19 ‘
20| BY MR. ROYLANCE:
21
22 _ Q Would there.ba any reagson why the concrete
23' nixer doesn't ride around the city filling up small heles in the
24 sidewalk?
2% MR. MONTAGUE: I'm going to ¢hject to that.
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THE COURT: Well, he may have a reason.
2 Do you know of any reason, Mr. Womack, why that's not
3 - done? _
4 THE WITNESS: Well, usually in instances wheré
5 concrete repairs are made, it's necegsary for somebedy td
6 ‘have an air compressor, and so forth, and there's more wolk
7 in cutting out and preparation. So, you wouldn't ride al ..
8 around with a load of concrete. We don't use small
9 concrete mixers,$anywayq We don't even have one.
10 Where with a plant mix truck, you ean, with just.a
T minimal amount of work with the men on the truck with
2 the tools, go ahead @hd complete the jobsff
" | BY MR, ROYLANCE: EER e R e
14 e : R
' Q ' Let me ask you, Mr. Womack, when you are going
" |l'arcund with a plant mix truck, which I take it is inside language |
16 : : R
47 || for asphalt, why wouldn't that, at least on. a temporaryﬁhasis, £ix
18 | a broken sidewalk?
0 A It could.
20 0 ~ And isn't that done? In fact, aren't sidewalks
21 || frequently repaired with asphalt? |
22 A I think that there are times that they do thig.
3 Q And that would be particularly trué; would it
24 || not, where you have these irregularities in the pavement where x
s || one section had buckled up because of a root or something of that {

DORIS 0. DERIEUX
CERTIFIED SHARTHAMD REFORTER
NORFOLIK, VIRGINIA

: ' A. 62 ‘ L



Witness - Joseph L. Womack, Jr.

| | o ' 12

I || kind, and you kind of make a ramp with asphalt to tie thém together?
2 A It could be done that way.

3 Q And it is done in the City of Newport News |
4 || that way, is it not? A

5 A I can't really say that I've seen it. I

. w?uldn“t say that it has or has not been.

. _
7 Q And similarly a small four-inch diametexr holg
| |

8 || could ke £filled with a half a shell full of asphalt, could it not?
9 A Correct.
' MR. ROYLANCE: That's all.

i _

, THE COURT: Are you all through with this

12

gentleman?
13

14 MR. ROYLANCE: Yes, sir.

is THE COURT: Thank you.

16 MR. ROYLANCE: I°d like to recall Mr. Rex
17 for a moment.

18" :

T (Witness excused.)
20 :
71 : CHARLES R. REX, previously duly sworn,
- ¥resumed the stand, and testified further as

follows:
23 DIRECT EXHMINATION
.24 || BY MR, ROYLANCE:

25 9} Mr. Rex, when you were previocusly here, you
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'l testified, I believe, that you were notified of the accident
2 in question; is that corraect?
3 A ~ Yes, sir.
4 0 How were ydu-notifieuf
5 A : . ¥ believe a phone call from Sargeaht Henley.
,6' Q - ~.That would be of the police department?
?' : A Yes, sir.
8 Q Is it part of your -~ How about describe what
- 9| vour duties are in respect to sidewalk areas?
10 A | Well, when notified of a sidewalk acéident,
't 1| we ascertain a location from the police department and prepare
ﬁ a sketch showing details of the scene.
13 Q This is done by going cut to take a look at
14 (| it as you testified that you 4id?
15 A Yes, sir.
6 Q Do you keep any record of the times you
17 || ake notified of sidewalk injuries?
8 A Yes, sir. We keep a log.
19 i Q Do you keep that yourself?
20 ! Let me rephrase that.  In 1970, did you
2 kéep that record?
22 A I did in 1970, yes.
13 Q _ Does that record reflect any entry from
24 || Mrs. Anderson‘s particular sidewalk incident?
25 A Yes, S8ir.
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| Q Would you read what that says, please?
2 MR. MONTAGUE: I'll object to that until
3 I've had a chance to look at it.
4 THE COURT: = Yes, sir., I'd like to look
5 at i%, too. - |
| MR. MONTAGUE: I would object to his reading
7 that. I think the Judge ought to have)a chance to
8 read it. |
9 THE COURT: ' I don't see where that's
0 objectionable. - N
. MR, MONTAGUE: Well, I would object to it
iz on the grounds that it is a hearsay recitation. ..
13 of somebody else's opinion according to the --
i . Co BN
14 {| B THE COURT: I don't think this statement is
5 going to obtain a viewlof a police sergeant. This does
16 i not go to the truth or falsity of his statement.
,f We do not consider his opinion. This is merely a part
I8 ‘ of the notice that the city received that reflects
9 : their law., Let him read it. Then, I'1l explain to
l i
20 the jugyn
21l BY MR. ROYLANCE:
22 Q Would you read the particular entry.
23 A December, 1970, Sargeant Lenley of the
24 ,~detective»bureau.calledaﬁcut seventeen hundred hours to report
25 || @ Mrs. Ethel Anderson fell on the sidewalk at 95 - 30th Street
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about one p.m. He also stated that there was a small hole in

2 || the sldewalk that he did not consider hazardous enough to
3| justify a barricade.
4 Q Does your log there reflect any othér i
5| injuries in this area of 30th Street prior to the one in question%d
6 THE COURT: ' Let me explain to the jury.
7 You are to consider this statement attributed to the
8 . police sargeant only -as ah entry in this book. His
9 . 8tatement has no probative value one Way,or the other.
.?0 It's just-a-statemenﬁlin the book. “COﬁsiderrit in.
0 that 1light. |
12 || BY MR. ROYLANCE: - ' T
13 Q Does your log there cantain:othexv“
14 || entries regarding sidewalk accidents in this particuléf?area
Is || prior to the one we're dealing with here?
..|6 A No, sir.
1 oo MR. ROYLANCE: All right.  Then, Iww0u1d~lik$ _
18 to introduce this into evidence as Defendant's Exhibit ll
19 : ) ‘ _
0 ; THE COURT: Well, I'm not going to receive
2| your book because we'll be holding the city’s records.
72 If it becomes necessary, we can take a picture of that.|
23 MR.* ROYILANCE: All right, sir. I think
24 - that's all.
25 THE COURT: Excuse me, Mr. Clerk. We have

* % *
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20
21
22
A 23
24

25

‘as Defendant's Exhibit
No. 1) R

MR. ROVLANCE: Well, I would like to’

renew my motion to strike, now, that all the

~evidence has been submitted.

THE COURT: ' Yes, sir.

MR, ROCYLANCE: Paxticuiarly, wiﬁh-fespect
ﬁo the facf tha% T don't think there's any acticnable
ﬁcgligence on the parﬁ;Of the city, both because -
of the size of the defect and the fact that I think
we've shown réasonabl@vinspection, and as a matter
of law, I think that certainly the Court will £ind
that this is not an actionable defect.

THE COURT: Well, whether or not it should

be reported or whether it should have been found is

. a question for the jury. The evidence is that you

have to put patrolmen out there who walk that beat,

and among other things, that the police have a poelicy

to look and see if there is a defect, and'it“s dangerou

They are supposed to report it. The question this jury

is to determine is whether or not they feel this was
such.a defect that ghould have been discovered by this

patrolman or other people, whose duties are to report

these defects. I think it's purely a jury guestion.
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MR. ROYLANCE: I'll note my exception to that

p O

2 (Whereupon, instructions were taken up
3 with the Court.
4 Instructicns 1, 3, and 4 were,granﬁéd
5 for the plaintiff. Instruction 2 was refused.
6 Instructiqns A thru L and J-1 were granted
9 ; for the defendant. Instruction J was refused.
8 Counsel for the defendant noted an 3
9 . exception to instruction MNo. 3.)
0 (Whereupon, the jury returned to the jury
1" box and were instructed by thé_Court, following
12 which closing arguments were made by counsel, and
i3 the jury returned to the jury room at 4:55.p.m,
" to consider their verdict.)
s (Whereupon, the jury returned to the
16 jury box at six o'clock p.m., and returned a
7 ; verdict for the plaintiff in the amount of
$5000.00.)
'8
19 : (Whereupon, the jury was released.)
; _
20 '
21 MR. ROYLANCE: If it please the Court,
22 ’ may I make a motion?
23 I would move the Court set the verdict
24 ' aside as being contrary to the law and the evidence.
25 and enter up judgment for the defendant.
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2

22

23

24

THE COURT: All right. Well, sir, after : ‘
letting it go to the jury, I feel it was a serious
question, and I don't think the damages were
excessive. I think if they are liable, if the: suit
is liable, I think it was fair in the amount, Whather
you have other grounds for appeal or not, I don't know.
You'll have to see about that at a later date, but

I overrule your motion, now.

MR. ROYLANCE: I would note my exception

to that.

THE COURT: Note the defendant'’s exception.

(Whereupon, Court was adjourned.)
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.Instruction No. f{

i The Court instructs the jury that in order to hold

the city liable for defects in its sidewalks it must be shown
that the city had actual or COnstructiQe notice of the defect
which caused the accident, and had reasonable time to repair
it or guard against any accident that might reasonably be
expected to result therefrom, after having such notice, amd
'f¥§#ﬁ:é@ constructive notice is meant that the defect by which
the injury is alleged to have been caused had been so open
and notorious and continued fbr such a length of time before
the injury that the city, by its proper officers, exercising
reasonable diligence, should have acquired knowledge of such
defect. If, therefore, the jury believe, from the evidence,’
that the city had no actual knowledge of such defect, and that
the defect had not remained in said sidewalk and been soO
open and notorious for a sufficient length of fime so that
the city, by the exercise of such reasonable diligence, should
ﬁave known of its existence, énd had time to repair the same, -
dr take reasonable precautions to prevent such injury as

might reasonably be expected from such defect, then they will

find for the Defendant..
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Instruction No. Xle

The Court instructs the jury, that a ﬁuniéipal'COrpbration
is not an insurer against accidents upon'its streets and
side&alks, nor is every defect therein, though it may cause
injury, actionable. :It is sufficient if the Streets are in‘
a reasonably safe condition‘for travel in £he ordinary modes,
, by night as well as by déy, and it is only the duty of the
City of Newport News to use teaScﬁable care to keep its sidewalks
in a reasonably safe condition for pedestrians.

The Court further iﬁstructs the jury that a reasonably safe
condition does not mean an absolutely safe condition, nor does
it méan that the entire sidewalk shall be smooth and even for:
ité entire width, nor that it shall be éntirély free fromi
'obstructions.

If you believe from the evidence that.the Defendant, the City
of Newport News exercised such caré then you shall find your

verdict for the Defendant.
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This day came tho plaintiff_in’person and by counsel,“and also came
the defendqn; by counsel, and Diane M. Gray of Associated Court Reporters was
sWern to transcribe and record the evidence and events of the trial of this
oaose, and thereupon came a Jury, to-wit: Cecil L. Compton, William F. Blake,
Jr., Matt Bordeauz, John Griffin, C. S. Hardaway, Herbert F. Feagan, Sr. and

Dorothy Long who were sworm to try the issue joined, and after hearing the

evidence of the plaintiff, the defendant, by counsel moved the Court to strike.

the evidence of the plalntlff which motion to strike the Court doth overrule,“-

to which ruling of the Court the Defendant, by counsel excepts and after hearing
N

Id

all the evidence, the defendant, by coundel’ Yenewed its motion to strike the
evidence of the plaintiff, which motion to strike the Court doth again overrule,
to which ruling of the Court the defendant, by counsel again excepts, whe éupon -
the Court on its own motion allowed the plaintiff to re-open her case éq;present
additional evidence and additional evidence being heafd by stipulation, and thé.
arguments of counsel, and the instructions of the Court, the Jury retired to
their room to consider of their verdict and after .some time returned into Court
with the following verdict, '"We the Jury find in favor of the Plairtiff and
assess her damages in the sum of $5;,000.00, William F. Blake, Jr., Foreman'.

The defendant, by counsel, moved the Cou;t to sot aside the verdict
of the Jury as being contrary as to the law and the evJQence, (and urged leave
fo argue same), which motion to set aside the Cour gﬁ:l overrule, to which
ruling of the Court, the defendant, by.counsel excepts.

Therefore, it is comnsidered by the Court that the plaintiff; Ethel
Anderson, recover from the defendant, The City of Newport News, the sum of
fiQe thousand ($5,000.00) dollars, the o@ount by the Jury in its verdict ascer-
'taihed after the rate of eight_(B) per centum per annum until paid and her cost

in this behalf expended. .
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ASSIGHMENTS OF ERROR

Filed 2/19/75

o

|
: [ 1. The trial ceurt erred in refusing, on Defendant’s

- motion, to set aside the verdict of the jury as being contrary
' to the law and the evidence in that:
a) The evidencé disclosed that, as a matter of law,

i thera was no actionable negligence on the part of the Defendant,
i o :
1

City of Hewport Hews.

!
b) The evidence was insufficient to show that the

Defehdantg €ity of Newport Mews, had either actual or con§tructiv
;nof%ce of the dafect complained of.

2. The trial court erred, in refusing on Defendant’s
metion after all the evidence was in to strike fhe Plaintiff’s

evidence in that:

a) The evidence aiscloasad that, as a matter of'léw,
there was no actionable negiigence on the part of the Defendant.
b} . The evidence was insufficient to show that the
'Qefendant had actual or constructive notice of tha defect

complained of.
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