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MOTION FOR JUDGMENT - FILED ON 11/28/72 

'!'O 'THE HONORABLE HENRY De GARNETT, JUDGE OF SAID COURT: 

'rhe Plaintiff, Ethel Anderson, moves this Honorable 

Court for judgment against the Defendant, the City of ·Newport News, 

Virginia, a municipal corporation, in the amount of ONE miNDRED 

THOUSAND DOLLARS ($100,000 .. 00), together with the costs of this 

proceeding, all of which is justly due and owing unto said Plain­

. tiff for the following causea, to-wit: 

1. On or about December 2, 1970, at approximately 1:30 

PoMe o'clock, the Plaintiff, ~1rs. Ethel Anderson was a pedestrian 

on a certain public way o:med, maintained and located within· the 

boundaries of the Defendant, the Corporation or City of Newport 

News, Virginia, a municipal corporation L~en organized and existing 

under the laws of the State of Virginia; namely, the sidewalk bor­

dering the northerly side of 30th Street in said City, and at a 

point approximately 50 feet •,;eat of the north'.,.resterly corner of 

the intersection of 30th Street and West Avenue. Said point may 

be further defined as being approxireately in front of a certain 

building known as Nwnber 99 30th Streetw 

2. Plaintiff alleges that at said time and place, De--

fendant •.1as subject to an affirm.'11:.ive duty 01 ~·ed to the Platntiff 

u.nd to others sind.larly engaged i.1& the la•.1ful use of said idde'.:al:< 

to keep and mc.iintain the same in reasonably safe and usable condi.-

tion, iroo from crackn and other defectn of a char actor cons ti tud.n 

. . 
t·u.ti'• ;:;aid De:f~nda."1t o·,.;ed a duty to wa.."'"n the Plaintiff and oths=.s 

' 
s~ar1.y .situated of ths exiat2nce of an unsafe condition .. 

3o A'-: t.~ time and place afcresaid, Plainti!£ waB pr~ 

ceading as a pedestrian in a normal. manner~ having due.regard for 
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her 10..vn safety, '-"hen she encountered a defect· in the eaid aide;1a.1.k 

which DefendantD not·-11ithstanding ite aforementioned duties, had 

negligentl.y caused or .suffered to occur: had negligenUy failed to 

correct.e eve.."l though .such defect had been present for a. sufficient 

period of time so that tho Defendant knew of it, or in the exercise 

cf ordinary care ought to have k.Tlo.·m of it: and of whic..'1 said defect 

Defendant. nagllgently failed to give Plaintiff and others similarly 

eit.u.ated not.ice or warning of any kind.. The nature of said defect 

was a cx-ack or depression bet· ..... een the sections of pavement at said 

place being approximately 3 inehas wide and 1 inch deep. Plaintiff 

further saya, and is pre.Pared to sho~., by ccropetent evidenco, that 

said defect made it difficu1t to detect in ordinary 

cb.sarvation by a pedestrian uaincJ dua care for hie or her own eafe.;,, 

ty and footing .. 

4o A!J tha direct ar.d .sole proximate result of the afore­

aaid negligence of Defendant, Plaintiff caught har foot in said 

defect and was t.hrqwn violently .forward onto tho pav~-ne.nt, causing 

severe lacerations·to her face al"..d other parts o~ her body, and 

breaking her left wrist, which latter injury was accompanied ~­

severe nerve and tendon damagec 

So As the further direct and proximate result of Da­

fondant 0 u negligence and Plaintiff 0 a resulting fall as aforesaid, 

Plaintiff eustai.ned severe, painful. incapacitating and permanent 

injurie.su including ~tional and p.~_atE_!c injur_:ios., She lost 

t.he complete use of her 'left l1 .. and for approximately one year fol­

lcw·ing aaic.1 fall, u.nd she continues to .suffer~. and • . .:ill permanently 

suffer, partial las.a of use end function in hBr left hand, and Bhe 

ha!3 been p--:irrnanently dirsablcd and prevented from continuing her 
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employn1Bnt, at ~1hich she waa earning $(,5o00 per week at the ti~ 

of her 1;ui'l fallo S'ne has incur:::-iexl si~';ablo bill~ for cocto:c3, 

honpitnlo. drug!l arnl othor thora~utic D:)aDurc.s in and v.bout he.:::-

recovery: Sh9 han Leen permanently deprived of tha <-"tbility to 

particlpab'} in her normal daily and recreational activ~~E~ anc!. 

she has suffered and vrill continue pe.rmanently to suffer great 

pain, and mental anguish, all as the direct and proximate re:sult 

of the Pegligent acts and omissions of the Pefendant ar~d ita e!'Ll-
0 

ployeeso 

6 .. Pursuant to the provisions"of Section 8-:553, Code 

.2! Vi1rq.inia (1950, as amended) I Plaintiff did, by her agent, prior 

to the expiration of 60 days afteI.' her above-described cause of 

action accrued.against Defendant, give due ~vritten notice thereof 

to the Defendant 8 s City Attorney, setting forth therein the time, 

0 place and circumstances of her said claim.. Notice was further 

provided to the Defendant by i tA agents, members of the Nm·.1p0rt 

News Police Department, who took a signed statement from Plaintiff, 

and ~·1ho made photographs of the crack or -defect which caused Plain­

tiff• s fall and consequent injuries. all of ·.-vhich ·.-1as done less 

than one ·,·;eek after said fall .. 

WHEREFORE, and for the reasons aforesaid, Plaintiff 

moves this Honorable Court for judgment against the Defendant in 

tho azr.ount of ONE Hl11IDR.ED T!-IOUSAIID DOLLARS ($100, OC0.00) 6 togei::her 

with her costs herein expendedo 

Marcus Co Scheumann 
l East Queen Street 
Hampton. Virginia 23369 

ETHEL ANDERSON 

B : 
Of Counsel 



E X H I B I T S 

Appellee 0 s (Plaintiff's) Exhibits numbered 4, 5, 6 and 7 

are contained in the record. 
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* * * Witness - Ethel Anderson 

when you are not breathing on it, too. 

2 THE COURT: Don't depend on it. I've said 

3 so many times it. wasn't any good to sta:rt with. It 

4 hasn't improved with age. 

S BY MR. MONTAGUE: 

6 Q Tell the jury what happened, Mrs. Anderson, 

7 on the second day of Decer!lber, 1970, when you came to Newport News. 

8 

9 

II 

13 

14 

15 

16 

17 

18 

A Well, I was walking down 30th Street west 

towards Warwick, ·.and I: didn't have anything 1in my ·hand· except my 

pocketbook. ·'·Ami:'''30 :;r wa·s ··~a'lking<just:"iri.''the;~·6rdlnaey:. f'ashion 

that you .wouidt'o~·: walking in/· and,!· stepped fi1 '1:fixs· hole, and b 

somehow,·o:t another ·it cati:tjfrt my.~ht>E!"~'';tteel, ··and'' ·1· got: out of '' 

balan9''' ·and'!•rx·1 'tZ::i:'.~a'"' .. to ·catch·/:' ·and .when, I. dicrv· ·I tl'l:rew· my- ·arm' 

bruised across here and a.cross my eyes and. cut ,my lip i" my nose' 

was bleeding, and so that was just about it. 

Q Where did you go after that, Mrs. An4erson? 

A I went over to a friend's apartment to wash t~e 

19 blood off my face. 

20 Q Were you aware of any pain or anything unusual. 

21 about your wrist at that po.int? 

22 A Wellr no. I mean I never thought much about 

. 
23 that. My fac;e. was so cut up, a.nd I was bleeding and everything, 

24 and I was really concerned about that, you know, and never one 

25 time thought about my arm at that time. * * * 
DORIS O. DER!EUX 

CERTIFIED SHORTHAND REPORTER 

NORFOLK; VIRGINIA 
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* * * Witness - Ethel Anderson 22 

MR. MONTAGUE: All right. Answer 1"1r. Roylance. 

2 BY iYIR. ROYLANCE: 
CROSS-EXAMINATION 

3 Q Mrs. Anderson, let me ask you, which wrist ii 

4 it that was injured when you fell? 

5 A The left. 

6 Q And are you left-handed? 

7 
A No. 

8 Q You are right-handed then. I presume that' .s 

9 a logica.l conclusion. Going back to the day of your accident, 

10 prior to that, have you ever had occasion to be on this sidewalk 

11 on 30th Street before? 

12 A \Vl~ll, yes, when I had wanted to go down, if 

13 I wanted to go downp to visit or anything like that. 

14 Q Do you remem.ber how many times you've been 

15 on this particular portion of sidewalk before? 

16 A I couldn't recall how many times, but I 

17 know people all along there, and I visited. 

18 Q Would you say,then,frequently you've been 

19 on it? 

20 A Well, I wouldn 1 t say ;:my time sooner. I 

21 couldn't tell you just how s0on I'd been-- It had been quite 

22 some time because I ha•.1 been O<J.t of town. 

23 Q Weli, over a course of years, have you been 

24 on that sidewalk before? 

25 .h 

like that. 

Oh, I'd say within maybe a year or something 

DORIS O. DER!EUX 
CERTIFIED SHORTHAND REPORTER 

NORFOLK; VIRGINIA 
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Witness - Ethel Anderson 
23 

Q 'I'hree times a year, once a week? 

2 
Well, I don 1 t know, about once a week. I 

3 don 8 
t know. I told .YOU I had been on a trip; I'd been away. 

4 Q How long had you been away? 

s A I had been away three months. 

6 Q All right. But during the course of visiting 

7 friend~ you had used the particular portion of the sidewalk on 

8 30th StrE!et that you wore on at the time of your occident; is that 

9 correct? In other words, over a period 6f time you've been on 

10 that street before and on that side·walk before? 

11 A Oh, I've been over the sidewalk because I 

12 used to work in Newport NGW:J. 

13 Q Now, this depression that you caught your heel 

14 in, have ~ou ever seen that particular depression betore? 

IS A No, I had never paid any attention to it, 

16 to tell you the truth. 

17 Q On any of your previous trips down that 

18 sidewalk,you'd never seen it? 

19 A No, I hadn't notice~, I really hadn't. 

20 Q All rir:;Jht. On the day in question." then 
1 
the 

21 second of December, I believe you said the accident happened at 

22 1:30? 

A Approximately, somewheres around that time. 

24 Do you recall what the weather conditions wer<e 

2s at that time? 

DORIS O. DERIEUX 
CERY!IFIEO SHORTHAND REPORTER 

NOFIFOl.I<: VIRGINIA 
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Witness - Ethel Anderson 

24 

A The W(~ather was cloudy. It was not raining. 

2 It was cold, but it was not raining. 

3 Q Just a cloudy day more or less like today? 

4 
A 'fhat 1 s right. 

5 Q When did you first notice the defect or 

6 depression in the sidewalk? 

7 A I didn't notice until I fell. 

8 Q l\.nd what drew your attention to it? 

9 A My shoe was in the hole. 

10 Q Now, as you were walking down the sidewalk, were 

11 you distracted in any way? 

A No, I was just walking in the ordinary 

13 pattern, the manner that. you vmuld be walking. 

14 .Q Nobody called you? 

15 A T·Jo; ~10 .. 

16 Q Nothing like that. Did you have packages 

17 in your hand? 

18 A I only had my pocketbook. 

Q After you noticed the defect that your shoe 

20 was in, was there any debris in it, any leaves, anything like thai ? 

21 A No, I neYer noticed any. 

22 Q Wc\S it ob;.~cured by any shadows? 

23 A No, 'I never noticed any shadows. 

24 Q Fj.S you w,3re walking down the sidewalk, Mrs. 

25 Al.1.derscm; vou say vou were~ w;~< lkinl.f in a normal wav. can vou +- 0 l l • a 

DORns o. DERIEUX * * * ·CERTIFIED SHORTHAND REPORTER 

NORFOLK; VIRGINIA 
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* * * Witness - Ethel Andetson 
26 

you see, I got over, naturally, and I tried to catch with my hanc. 

2 Q Was the shoe wedged in the hole, or did your 

J foot come out of it? 

4 A My foot came out of it, and it was in the 

hole. 
5 

6 Q Do you wear glasses, Mrs. Anderson? 

7 A No. 

8 Q Can you tell us, if you can, why you didn't see 

9 the defect, the hole? 

10 MR. MONTAGUE: I think that's an argumentative 

11 question, Your Honor. She said she didn't see it. 

12 
THE COURT~ She can tell whether or not 

13 anything obscured her vision, or she was looking in 

14 some other direction. I would agree it's a rather 

IS wide open questionr but do you know of any reason why 

16 you didn°t see it? 

17 THE WITNESS: No, Your Honor. I was just 

walking in the usual manner. 

19 'I'HE COURT~ She doesn 1 t know why she didn't 

see it. 
20 

21 BY MR. ROYLANCE: 

22 

., 
Q Can you describe the hole in the sidewalk as 

23 you rc;member it? 

24 A Well, nor really. I mean I just know it's 

25 
a "sliqht holer but it was just (~nough to catch that shoe and trip 

DORIS 0. DERIEUX 
CERTIFIED SHORTHAND REPORTER. 

NORFOL.K; VIRGINIA 
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Witness - Ethel Anderson 

me. That's all I can ~ell yo~really. 

2 Q It wa3 just a slight little hole? 

J A It was kind of raggeay jaggedy, you know, 

4 enou~Jh to catch my shoe 11eel. 

5 Q Did it go straight down in the sidewalk, or was 

6 it a depression? 

7 A Wel1, it was there when I 

8 Q It ·was there when you got there? 

9 A Well, yes. I guess that 1 s wnat you would say. 

10 Zxcus(~ me. When I fell, 1 tried to catch, and I threw my hand 

11 out iJecause I had my 9ocketbcok on this side, and my hand must 

12 have 0ive away because; my face hit the sidewalk, and I was cut hel!:'e 

13 and .l1(:re, and my lip was all swollen, and my nose bled. So then 

14 when I <Jot upl' I just wc:u3 all over the ;:;id•·v.1alk; so I sat up for 

15 a few minutes becaus2 I just felt real sick. I sat there for a 

16 w~ile before I got up. 

17 Would you sa:y tllat a depression of this natur'! 

18 is conunon on tho sidcwaJ..ks of the city? 

19 i\. ·wel 1, that I .mean, I h~1ven 1 t really notice i 

20 too much other places, but --

21 Q All right. Now, in relation to your working 

22 at the Parisian Shop --

23 

24 Q -- woulJ you tell us a little bit about your 

25 * * * 
DORIS 0. DER!EUX 

CERTIFIED SHORTHAND REPORTER 

NORFOLI(; VIRGINIA 

A. 10 



30 
* * * Witness - Joseph P. Walker 

HR. HONTAGUE: Yc~3, sir. 

2 MR. ROYLANCE; Y2s, sir. 

3 'l'P.E CODRr: l.re you ready to proceed now? 

4 ME. MON'.I'Ac;;JE: I wonder if we could .have Mr. 

s Joseph Walker as t;1e next witness. 

6 THE COi.fH.'.i:': All right. Mr. Walker, please. 

7 

8 JOSEPH P. WALl~ER, called as a witness 

9 on behalf of the plaintiff, ~aving been first 

10 duly sworn, was examined and testified as follows: 

DIREC'l' EXA.iHNATION 
11 BY MR. aONTAGUE: 

12 
Tell thr j !ry your name and addrass, please, 

!3 sir. 

14 Josepi·! P. Walker, C-2 Saint James Terrace, 

15 Newport News,. Virginia. 

Q Are you .:~.:::q,::;.1.inted with tlw plaintiff in 

17 this case, Nr. Walker / Mrs. Et~12.l AnC.c:~rson? 

18 A Yes, I am. 

!9 l~w do you know her? 

20 I u Vt.:; knOWll ~p:;r for rriany yoe.rs - a friend. 

21 Q All right, sir. Now, did you have occasion 

22 t9 se·:~ her on the date 0£ her fall, whici1 this c.~1.:-_;c is all about, 

23 which was December 2, 1970? 

24 A Yes, I did, that afternoon. 

25 Q * * * 
DORIS 0. DERU:ux 

CERTllFIEO SHORTHAND REPORTER 

NORFOLK: VIRGINIA 
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2 

J 

4 

s 

6 

7 

8 

9 

10 

* * * 
I 

d fall? 
I 

I 
I ,, 
,, 

ii 

I 
ii 

sbch a 
11 

Witness - Joseph P. Walker 

A Y..:~s, she did. 

Q Did you see any visible signs that she had 

fall? 

A Yes, I <lid. 

Q What were they? 

A Wellf she had a cut in her lip, and she 

hrd sorre bruises on her face and a lot of dirt-like gravel embedde l 

in her face. 
i 
I 

Q Did she make any complaint at that time of 

11 hkr left arm? 

12 A She sai.J ::ihe had hurt her hand. 

13 Q Now, subsequent to that, did you go out with 

14 • h~r and her show you where she fell? 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yas; I d.id. 

Q What did you see there? 

THE COUH.'I' ~ Don't let your voice go down. 

THE WI'l'NESS: Yes, sir, I did. I observed 

the hole. 

MR.. MONTAGUE: 

Q What did it look like, sir? 

Wl:i.11, I would say the hole is approximately 

t'fo--and-a-half i.nches iri diameter and about two to three inches 

I drep, and it was kind of raggedy around the edges. 

Q You sny -- Was it more; or lea.s round but 

DORIS 0. DERIEUX 
CERTIFIED SHORTHAND REPORTER 

NORFOLK: VIRGINIA 
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Witness - Joseph P. Walker 
33 

raggedy, did you say? 

2 A I 1 J say more or less round. It was kind of 

3 an oblong shape. 

4 Q What did the edges of the hole look~like? 

s A They were sort of ragged. 

6 
Q Well, I 0m talking about the color. 

7 A It was deteriorated. It was concrete 

8 ~eteriorated with age. 

9 MR. ROYLI~NCE: I object to that. 

10 
T1iE COUR'r: He only asked you about the color. 

11 
Ladies and gentlemen, you will have to disreg~rd 

12 this statement that the concrete had deteriorated. I 

13 don't believe we can qualify this gentleman as an 

14 exper~ in concrete. He can only describe what he 

15 had seen. The qtH:~3ti.on was: TtJhat color was it? 

16 'l'HE [l'JI'J:'NBSS: I 1 d say a d•:J.rk gray. 

17 'J:ii.£ COURr.i:•: Dark g·ray. 

' 
BY HI\. MON'l'AGUE; 

19 Q Hhat was the color of the edges of the hole 
I 

20 as compared to the color of the surface of the sidewalk~ Was it 

21 lighter or darker if you recall? 

22 A 

Q 

24 where you live? 
i 

25 i\ 

I would say it was darker. 

. 
liow, .Mr. Walksr / how far was U1at hole from 

Well, it's a.ctuallv in the next block. 

DORIS 0. DER!EUX 
CERTIFIED SHORTHAND RE?ORTEFI 

NORFOLK: VIRGINIA 
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Witness - Joseph P. Walker 
34 

Q Do you ever use 30th Street, the north 

1 sidewalk on 30th Street? 

3 A Yes, I have at times. 

4 Q Had you ever had occasion to observe· that hole 

s before? 

A No, I had not. 

7 Q Where was the hole in relation to the expansibn 

8 joint on the in the sidewalk? 

9 A It seemed to me it was with the expansion 

joint, right in the expansion joint or close to it, if I recall 

11 ~orrectly. 

12 Q When~ arc you ernployed, Mr, Walker? 

13 A Newport News Shipbuilding and Drydock 

14 Company. 

IS Q Hm<1 loncJ have you worked there? 

16 A Sixteen years. 

17 Q Now, after you and Mrs. Anderson went out and 

18 i looked at the hole, did you go anywhere else? 

19 A Yes, we did. I took her to the hospital. 

20 Q Which hospital did you take her to? 

21 A Riverside, Newport News. 

Q Did you take her to the emergency room? 

23 A Yes, I dido 

24 Q Do you recall \·vhether or not you had to wait 

25 before seeinq a doctor? * * * 
DORIS 0. DERIEUX 

CERTIFIED SHORTHAND REPORTER 

NORFOLK: VIRGINIA 
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* * * Witness - Joseph P. Walker 

CROSS-EXAMINATION 

2 

3 BY MR. ROYLANCE: 

4 

5 Q Mr. Walker, you said you lived in Saint 

6 James Terrace Apartments? 

7 l\ Yes, sir. 

8 Q And they are on the next block from where thi6 

9 def ~:'!ct in the sidewalk is? 

10 A Yes, sir. 

i I Q how long hf.eve you' lived there? 

12 A Almost twelve years, sir. 

13 Q So you also stated, I believe, that you had 

14 been on this particular portion of 30th Street before; is that 

IS correct? 

16 A Yes, sir, I have. 

Q Could you indicate how many times you've been 

18 on it? 

19 A No, sir, it's rather hard You see, I park 

20 my car there sometimes,. and I travel that route frequently. 

21 Sometimes I go down 30th, sometimes I don't., 

22 Q So ov<:~r t:he course of twelve years you've 

23 been living in tha.t ne.i.ghborhoodr you've been down that road 

24 frequently? 

25 A I would sav so. v~aA 

DORIS O. DERIEUX 
CERTIFIED SHORTHAND REPORTER 

NORFOLK; VIRGINIA 
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I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

i8 

!9 

20 

2! 

21 

23 

24 

I 

I 25 

Witness - Joseph P. Walker 
37 

Q And you never saw this particular defect? 

A No, sir. 

Q The first time you saw it is when you went up 

there with Mrs. Anderson, and she pointed it out; is thae' ... correct? 

A Yes, sir. 

Q When you were looking at it with her, did you 

actually measure the defect with a ruler? 

A No, I diJ not. 

Q Did you get down on your hands and knees and 

look at it? 

I A 
·' 

No, I did not. 

Q Or did you just stare at it? 

A ~·Jo, sir. 

Q Was it obscured in any way? Were there any 

leaves or trash or anything around it? 

A Not that I noticed. 

Q Would you say that it was open and in plain 

' 
sight? 

A 1 would. 

MR. ROYI .. ANCE: That's all the questions I have. 

MR. HON'I'l\GUE: I have a couple more questions, 

if Mr. Roylance hc1s no objection, that I should have 

asked in my direct examination. This is not really 

redirect, and this will pertain to Mrs. Anderson's 

condition subsequent to this fall, if you have no 

objections. DOFHS 0. DERllEUX * * * 
CERTIFIED SHORTHAND REPORTER 

NORl'"Ol..K: VIRGINIA 
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* * * Witness - Dr. Sandidge Evans 

A No. 

2 Q When was the last time you actually saw 

3 her regarding her wrist? 

4 

5 

7 

8 

II 

12 

13 

14 

16 

!7 

18 

19 

20 

21 

22 

23 

24 

25 

A May 10, 0 74. 

Q That was about her wrist? 

A Yes, sir. 

MR. ROYLANCE: I think that's all the 

questions I have. 

THE COURT: Mr. Hontague? 

MR. MONTAGUE: That's all. 

THE COURT: May the doctor be excused? 

MR. MONTAGUE: Yes, thank you, Doctor. 

THE COUHT: You're excused, Doctor. You may 

leave. Thank you. 

(Witness excused.) 

r 

MR. MONTAGUE: I wonder if. we could have 

Detective Shockley next,please. 

DE'l'ECTIVE HOWARD SHOCKLEY u called as a 

witness on behalf of the plaintiff, having 

been first duly sworn~ was examined and 

testified as follows: 

DORIS 0. DERIEUX 
CERTIFIED SHORTHAND REPORTER 

NORFOLK; VIRGINIA 
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Witn~ss - Detective Howard Shockley 

DIRECT EXAMINATION 

2 

3 BY MRo MONTAGUE; 

4 

s Q State your name, please, sir. 

6 A Eoward Shockley. 

7 Q Where do you reside? 

8 A 214 Denbigh Boulevard, Newport News. 

9 Q And where are you employed? 

10 A By t.he City of Newport News Police Department. 

II Q Were you so employed on the second day of 

12 Decembe~ 1970 6 Detective Shockley? 

13 
A Yes, sir 6 I was. 

14 Q Do you recall investigating a sidewalk fall-

IS down case involving Mrs. Ethel Anderson that date? 

16 A I do. 

17 Q Do you have your notes with you to that, sir? 

A Yes i sir. 

19 Would you tell the jury the results of your 

20 investigation of that occurrence 6 sir? 

21 A At approximately 4 p.m. on December 2, 1970, 

22 I went to the no hundred block of 30th Street at which time I met 

23 qfficer Keeton. He had informed me that a personal injury accide~t 
I 

I 

24 had occurred in the area of Noo 95, at which time he pointed out 

2s to a portion in the sidewalk. I measured the hole, which was in 

DORIS 0. DER!EUX 
CERTlf"IED SHOF!TtlAND REPORTER 

NORFOLK: VIRGINIA 
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2 

3 

4 

Witness - Detective Ho~ard Shockley 

the sidewalk. It measured approximately four inches in diameter 

and approximately one-half inch deep and also photographed the 

scene. 

Q All right, siro I have your photographs if 

51 

5 I could show th.em to you at this pointo I hand you two photograpts 

6 

1 

8 

9 

10 

II 

12 

!3 

14 

IS 

16 

17 

18 

19 

20 

21 

and aslt you if these were the two that were ma.de at the scene 

under your supervision? 

took. 

holding 

A Yes, sir, these are the photographs that I 

Q And is that Officer Keeton, your referred to, 

the ruler? 

A Yes, sir. 

MRc MONTAGUE: All righto If Your Honor 

please, I would offer these as Plaintiff 1s Exhibit 

Numbers four and fiveo 

THE COURT: We better make it four· and five. 

It doesn't make any difference which order they are in. 

(Whereupon, the aforementioned 
photogra.phs wer'e received in 
evidence as Plaintiff's 
Exhibit Numbers 4 a.nd Se) 

n BY MRo MONTAGUE~ 

23 

24 0 Now, Detecti '\te Shoi~kley p did you e:i:amine the 

25 hole with reference to its edges and paicticularly the CC)lor of the 
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Witness - Detective Howard Shockley 

edges? 

2 A I cannot recall the coloring around the hole, 

3 but it appeared to me it was a result of the --

4 MR. ROYLANCE: I object to that, Your Honor. 

s I don°t think he can testify a.s to how the defect would 

6 have occurred. 

7 THE COURT: No, sir, I don't believe the 

8 gentleman can do that either. 

9 BY MR. MONTAGUE: 

10 Q Let me hand you the photographs again, Mr. 

11 Shockley, and ask you if either of these ref re sh your memory 

12 1n regard to t~he state of color or discoloration of the hole? 

!3 A No, sir, I don 1 t recall any coloring. 

14 Q All right, sir. The photograph itself as I'm 

15 looking at it would appear to indicate that the hole was full of 

16 dirt; is that corrGct? Is that your recollection? 

17 MR. ROYLANCE: I object to.that. That's his 

18 THE COURT: Mr. Montague, I don't believe you 

19 can testify in this case now. I think that's gone 

20 beyond the realm of a leading question. 

21 
MR. MON'l'AGUE: Well, I don 1 t intend to be, 

Your Honor. 

•.rnE COUl~'I' ~ Yes 0 I understa.nd that. You can 

24 ask him to de:.:;cribe what he sees, and that's all he can do. 

25 
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BY MR. MONTAGUE: 

2 Q Let I'lie ask you what you remember in regard to 

3 the contents of the hole and what the bottom consisted of and 

4 s·o forth, if you recallo ,. 

5 A As I recall, tl1e hole was as is shown. in this 

6 photograph. 

7 Q What is shown in the photograph? I answered 

a what it looked like to me, and I got called down, so what's shown 

9 in the photograph? 

10 A It shoes what appears to be a recess in the 

11 sidewalk of approximately one inch in depth, four inches in 

12 diameter. 

13 Q Did you stick your finger down in .._t, do you 

14 recall that ,or any instrument? 

IS A The ruler. 

16 Q And do you recall whether or not it was sometl ing 

17 you could penetrate on down through or not? 

18 A Not that I recall. It was firm. 

19 Q All right, sir. Now, following the making of 

20 these photographs, what further investigation did you conduct, 

21 if any? 

22 I drew a diagram of where the incident occurr~d. 

. 
23 Q Is this -- Would you want to detach this? 

24 MR. ROYLANCE: Leave it off. No, detach it 

25 
why don't you. 
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i'm. HOHTAGUE: Is this the diagram that you 

drew? 

THE WITNESS: Yes, this is a copy of the 

diagram that I drew on that day. 

MR. ;.1QNT.P~GUE: 1Hl right, sir. Let me take jt 

out of here. I would like to offer this, if Your Honor 

please. 

MR. ROYIJ\HCE: No objection. 

(Whereupon, the aforc:.?mentioned 
diagram was received in <;~Vidence 
as Plaintiff's Exhibit no. 6.) 

BY MR. NONTAGUE: 

Q Did you subsequently interview Mrs. Andersoni 

YGS, sirr I did. 

Where did that j_nterview occur 0 sir? 

A That took place in her home in the City of 

Hampt()n the following day. 

' Q And did you observe any signs of in.jury a.bout 
' 

her person? 

A I cannot recall exactly. 

Q Did she r<:-:iport that she had been injured· to ~ ou? 

A Yes, sir, she did. 

Q .7'-,.nd cl.o you rc:call whE~ther or not you ha.d any 

2s reason to doubt that stat0ment? 
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A No. 

2 Q In other words, you did not challenge in youz 

3 report that she had been injured in her fall? 

4 A No, sir. 

s Q Do you recalLmaybe you've already answered 

6 this, but do you recall wha't injuries she reported to you as 

7 having had? 

8 A May I ref er to my notes? 

9 Q Yes, sir. At least I think you can. As far 

10 as I'm concerned you may, yes, sir. 

11 A She stated that when she fell, she struck her 

12 face and left arm on the sidewalk in the area of No. 95 .. 30th 

13 Street. 

14 Q To whom was your report made, Mr. Shockley? 

IS A My report was directed to Captain H. T. 

16 Williams. 

17 Q And would you know where it went beyond him? 

18 A To my knowledge, a copy of the report would 

19 be for1.'1arded to the city attorney's office. 

20 Q Do you know whether or not it is routine 

21 within the police department to investigate sidewalk falls? 

22 A Yes, s:i.r ~ we do investigate them any time 

23 that tney are reported. 

24 Q How did you know where the hole was? Did 

25 Mrs. Anderson show.it to you? 
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Officer Keeton pointed the area out to me. 
2 

Q What do you mean pointed the area out, you 
3 

mean the actual defect in the sidewalk? 

4 A Yes, siro 

s 
Q How did he know, if you know? 

6 
MR. HOYLANCE: I object to that, Your Honor. 

7 
THE COURT: Yes. Well, is there any questior 

8 
that this is the place where she fell? 

9 
MR •. ROYJ~l\!:jCE ~ I don v t really think so. 

10 
'rtIE COUH'l': Well, I don't think it makes 

11 any difference. 
. 
n 

BY MR. MONTAGUE : 

13 Q All right, sir. Referring to your diagram, 

14 do I understand that West Avenue would be this way on the diagram; 

15 iI1 other words, 1~ast of where you ha.d drawn this spot? 

i6 
A We3t Avenue \·1ould be as indicated by the arro11'1 

17 on the dia9ram running north and south. 

18 Q Right, but is it to the east of this spot? 

19 A Yes. 

20 Q Is this siuewalk still the way it was then? 

21 
A I don 1 t l:n0w. 

22 Q Do you know whether or not any construction 

23 has been done along there, such as curb cuts or tearing up the 

24 pavement in any way? 

25 A I don't know. 
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Q Do you know the place indicated as driveway, 

2 do you know what business or residence that may have served? 

3 I can only speculate. I don't know. 

4 
Q Do you know what the distance from the 

s westerly edge of West Avenue would be to the spot of the fall? \ 
' \ 

A No8 sir. In this diagram the measurements 
6 

\ 
were taken from the house located at No. 95 .. 30th Street. 7 ' 

\ 
\ .. 

8 Q Yes, sir. Getting now to the reason for the 
i ·~. :. 

9 question, are you familiar with the diagram or sketch "done by 

10 Mr. C. R. Rex of the public works department? 

11 
I 

A I don't believe I am. i . 

12 MR. ROYI.ANCE; I would object to his using 

13 that particular diagram. 

14 THE COURT: Well, he ju.st asked if he was 

15 familiar with it. I don't think he 1 s using it yet, and 
.·.:.• 

16 he says he 0 s not familiar with it. 

,: ... 17 MR. MONTAGUEg Well, I would like to offer it 

18 to the officer and a.sk him to compare it to his to see 

19 if he feels they are in agreement. 

20 
THE COURT: Well, I don D t t.hink that you coul1 l 

21 do that, sir, because the question is,whether or not 

22 they .coincide or. don't coincide would be a question 

23 for the jury. 

24 BY MR. MONTAGUE~ 

25 Q Well r all right. s:ir. Let me ask you this ab< ut 
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your drawing: You ar~~ showing a little gurn ball-looking thing 

2 that 0 s the hole; is tha~ right? 

3 A That.8 s correct. 

4 And you a.re ~hawing th.at 

s A At the point of impact. 

6 Q Is that the point of impact or the point of the 

7 
hole? 

8 A This is the location of the hole. 

9 Q So at the point of impact, as you ~all it, she 

10 fell forward. 

11 A F:iglrt. 

12 Q Anyway, thir:i shows the hole as being west 

13 of tho driveway, correct? 

14 A· Correct. 

IS All rightr sir. Was there anything further 

16 involved in youi.· investigation, Hr. Shockley, other than what you 1 Ire 

i7 
related to us? 

18 A No, sir. 

19 Q When you made your report, was there any 

20 follow-up that you did or were requil:·ed to do? · 

2 I A I don't think I understand the questiqp. 

22 Q Well, I think I know the answer, so I don't 

23 think there's any needv reallyr to ask it. 

24 
MR. I:iOH'I'.'.11.GUE ~ 'l'ha.t 1 s all I have. 

25 
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CROSS-EXAMINATION 

2 

3 BY MR. ROYLANCE: 

4 

5 

6 

Now, Detective Shockley, I believe you stated Q 

Jf f icer Keeton was 
! 

on the scene when you arrived? 

7 
A That's correct. 

8 Q Where is Officer Keeton at this point? 

9 A I do not know. 

Q Is he still in the police force? 

II A I don't know. 

12 Q Is rw still in the City of Newport News? 

13 A I don't know. 

14 MR. MONTAGUE: I would be glad to stipulate 

15 wha.t I know about it6 Bob. I think it's a joint 

16 understanding of counsel that Mr. Keeton has left the 

17 employmi:.:1nt of the City and is now in Fairfax, as far as 

I understand. 

19 MR. ROYLA.NCE: I just wanted that .in the reco ~d. 
I 

20 B~ MRo ROYLANCE: 

21 
I 
I 
I, 

Q I:n your measurements of the hole, would you 

22 

23 

rtd them off again, if you would, please? 

A The measurements? I 
! 

24 Q Right. 

25 ! 
A One-half inch in depth by four inches in 
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Q And this was done with a ruler? 

2 That 1 s correct. 

/ 3 Q Was the depth uniform all around, or was it 

sort of cup shaped, or how was it? 

5 A At the deepest point in the center of the hole 

6 it was one-half inch. 

7 Q And it sort of tapered upward from there? 

8 A Correcte 

MR. MONTAGUE: I think counsel is leading 

10 the witness. Obviously, he is the city's witness. 

11 
THE COUHT~ Well, I don't believe he's the 

12 cityas witnes~iu Mr. Montague. I believe you put him 

!3 on the stand. 

14 MR. MONTAGUE: Well, I did, yes, sir. 

IS I didn°t call him as an adverse witneaso 

16 'rHE COUR'l.': No, sir. This gentleman may 

11 cross-examine him. 

!8 DY MR. ROYLANCE; 

19 Q At the conclusion of your investigation, did 

20 you take any actions at. the scene? Did you put up a barricade 

21 or anything like that? 

22 A No, sir, I did not; however, I did contact 

n Mr. Rex. 

24 Q Who does he work for? 

25 A. The cityo * * * 
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* * * Witnes~ - Charles H. Hunt 
I 

P.ROCEEDINGS IN THE COURTROOM IN THE PRESENCE OF THE JURY 
:o..-: 

BY l-IR .. 

THE COURT~ NOWg we'll note your 

exception for the record .. 

the jury? 

MRG MONTAGUE; Thanlt you, sir~ 

THE COURT: Do you waive the polling of 

MRe MONTAGUEg Yes, sir. 

MR .. ROYLANCE~ Yes, sire 

THE COURT; Get Mr. Hunt, please, siro 

on behalf of the plaintiff u having been first 

·duly swornu w~s examined and testified as follows: 

MONTAGTJEg 

0 State your name, please, sirG 

A Charles H., I·Iunto 

Q Where are ~fou employed c Mr 5 Hunt? 

A City· of Newport News~ at.reert superintendent. 

Q Were you so employed -- Let me a~k you this: 

2s How l.ong have you held that job? 
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A Nine yea.rso 
2 What doea the job of street superintendent 

3 consist of, Mr~ Hunt? 

4 A Well,_ e;ealingg paving, general maintenance, 

s ' street:ll u siderwalks u frequent snow storms like last niqh~ all nigh:. 

6 Q What policy does the City of Newport News 

7 have, if you know e sir, regairding the detection and repair ()f 

8 sidewalk defects? 

9 

II 

13 

14 

16 

18 

19 

20 

21 

23 

24 

25 

We don°t have any set policy. 

Q How are sidew&lk defects detected? 

A From complaints and through the director 0a 

g What is the director 0 m office? 

Mro Womack 1 s office, the director of public 

0 And how would it come from himp or you mean 

A It would come, some of it through the police 

department and a letter fx·om them stating the defects, and then 

he passes it down to me. 
i 

Q 

A 

Q 

A 

And how is it decided what defects to fix 

Welle that 0
!ill more or leFJs judgment. 

tAlhat is the basis of that judgment? 

Now 0 if it's an accident that's investigated 
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through Mr. Womack 0 s office, l don't know thato 

2 Q You say it 0 s a matter of judgment as to 

3 what sidewalk defects to fix and what you don't fixo What 

4 is the j~dgment based on? 

s A What condition it 9 s in 9 if it's broken up 0 

6 pushed UPo 

7 If -· What i.s ~- You mean a sect.ion? 

8 
A A concrete or curb 0 whatever it may be. 

9 Q A section of sidewalko for exampleu 

10 h!gher than another section? 

11 A That's riqht. 

12 
Q What iB your policy if that condition occurs? 

!3 
A Well, if it warrants being fixed 0 it's 

14 policed UPo which you have a lot of tree roots and that kind 

1s of stuff o 

.. ' 
16 0 Suppose it were pushed up a quar"ter of an 

I 
!7 i~Cho would you replace it then? 

I 

18 ' ' A In most. ca.ses. . 
19 A quarter of an inch? 

20 Um-hum. 

21 Q How about breaks or holes in a section of 

23 A Well·, the~".:'e 1 a a lot of different kinda of 

24 breaks" You have ha.irline cracks and a lot of different kinds 
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0 Well, is thera any policy, or who makes the 

decisions when there's a hole in the pavement as to whether 

or not that hole, needs to be fixed or that hole doesn't need 

t;o be fixed? ,.t•·.;':' 

A Usually 11 I wouldo 

I 
Q You would, personally? 

A Right .. 

Q Well, suppose you were called upon, and I 

~m sure you ar® from time to t!meu to examine holes in the 

sidewalk~ which ones do you say should be fixed and which ones 

do you say should not, and what is the basis of making the 

decision between them? 

Wallu if it 0 s pushed up, it 0 s broken, or 

Iiias holes in it, th.en I 0 d replace it.· 

Q How big a hole would it take for you to think 

it ought to be filled? 

A Well, I 9d have to be able to see it9 

Q What. does that mean, sir? You mean as big as 

a,1 P,t':.ti1Cil o:rri'. Q·= 

A Noo it would have to be larger than a pencil. 

.. Q Well, would it have a relation -- Would the 

ai~(['ll that would decide you to fix a hole have a rc-ilation to shoes 

o~ heels that peoplf! wE:sr? In other words v assume a pencil is 

74 

24 flll:na.Jl.ler than ~ny la.dy•s shoe heel but something a little larger Uan 

25 that n maybe the same si,ze or _larger than a 1arhv 1 R shn.o h.o.a '1l? 
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A No6 I don't believe I'd go that far. It's 

more of a judgment thing if'.: I think it warrants fixinq. I 

wouldn°t go as fax:' &s a pencil, but --

' 

THE COURT: I think what he~ s a.skiiiq ycru o 

if there was l¥t hole in the sidewalk big enough for a 

lady to hang her heel ine would you cause that to be 

fixed? 

THE WITNESS: Yes, sire 

Well, no·w, these photographs, Mr.. Hunt, 

I, think you have see~ befor®o 
! 

A 

0 But these were offered by a previous witness, 

a police officer, these pictures of the hole that iei the hole 

involved in this caeeo 

THE COURT: All rightu sire Now 0 they are 

Exhibits four and fiveo 

MR .. MONTAGUE: Yes, siro Excuse me.. Exhibit 

75 

foll.llr shows an officer holding a Kuler to show the maximtun 

length of the holeu and Exhibit five shows an officer 

holdi.ng a ruler to .indicate the dept.hu apparent.lyu 

approximately ''the center of the hole o Now u Officer 

Shockley de~cribed the hole as being approximately 

fouxc !nie:heg in. diameter and approximately a half an iinch 
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Witness - Charles H. Hunt 7' 6 

deepo Have you ever seen this hole? 

A Not until about a year ago .when I was first 

subpoenaed to look at it .. 

Q In your judgment would you say you were callEd 

upon to exerci~e :\"! ... By·;yoti:r:i: job was that the sort of hole that 

you would fix? 

A Nou slrr it 0 s still there.. Not in my opinior, 

of course, that's my opiniono It 0 a there for everybody to aee. 

Q Yes, sir, but in answer to a previous 

question you said ~ hole large enough to catch a shoe heel in 

p~obably should be fixed; was that your testimony? 

A It vs more of j.u.dgment. thing to me~ 

THE COURT: Sir, that wasn't the question& 

The question is: Was your testimony to the effect 

that if the hole were large enough for a lady to catch 

her heel in, you would order it fixed? W&s that your 

testimony? 

THE WITNESS: If that was my teetimonyo 

THE COUR'l'g Sir? 

THE WITNESS: If that was my testimony. 

Tm~ COURT: He 0 s not asking you if it were 11 

he 0 s CAsking yo11 is it; is that your testimony as you 

ree'ilall it? 

THE WITNESS: (No response from the witness.) 

THE COURT~ Well, l<::~t n Si asik you again. 
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If the hole were bi9 enough to catch a lady 0 ~ 

heel, as I a$ked you, would you order it fixed? 

THE WITNESS: I don't think we'd have men 

in the city enough to fix all those places .. 

THE COURT: That's not the answer to my 

questionp sir, and I thank you to listen to my 

question and answer it. The question is: If there 

were b~ought to your attention if the~e waa a hole in 

the sidewalk large enough for a lady to catch her heel 

inc would you o~der it fixed? 

THE WITNESS: Not necessarily, no. 

I don°t have the personnelo 

THE COURT: Is there any reason why yo~ 

·would afl::-~1er that question differently than the last 

time I aske~ you? 

THE WITNESS: I'm looking at this picture here 

from my naked eyee IGm being honest with you~ I'm 

not trying to be smart a.bout this thi.ng., 

/ 
THE COURT: Just. a moment.. I 0ll thank you 

to listen to my question. I wasn 9 t referring to that 

hole.. I was ref orr.i-tg to a hole large enough to catch 

a l&dy'e heel in~ Now, I unde~~tood you to aay the 

first time I amked the question that you would order it 

fi~cede The secorui time I a.skied the question you said 

not necessarily" J~ow 0 I want to know if there vs any· 
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reason why you take two different positions on this. 

THE WITNESS: Well, you have a hairline crack 

sometimes in concrete. : .. It could~, haveJ:·been';pG>ured)wh.en it 

was tdo colt}) which 'could cau's·e it; 'Or rrom the mixture 

er several different reasons. 

THE COURT~ Sir, you are not a.nswering my 

questionc 

THE WITNESS; I 0m trying toe 

THE COURT: I want to know if there's any 

reason why you would take two different positions 

when I ask you the ~ame question, One, that you w.auld 

order it fixed and ·-

THE WITNESS: If it~s big enough for a heel 

to tz:ip in? 

THE COURT: YeSlu sir. That. was the questiono 

THE WITNESS~ No, sir, I wouldn't recommend -~ 

THE COURT: You would noto Now, I want to 

know if t.here 0 s any reason whyo Did you understand 

the question when I first asked it? Well, did you? 

THE WITNESS: Not if you are talking about a 

heel~ ~fou ar<ID t,alki .. :1g about a mighty bi.9 _.,. 

THE COURT~ Do you ~nderstand me? 

THE WITNI~SS g Maybe I did.n ° t 0 I Ive been up 

all night and all day and going on another day, and 

I 1m a little bit tired. 
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MRQ MONTAGUE: Nobody is trying to trip you 

THE WITNESSg Nov sir. I 0m here t.o tell 

the trutho the whole tl!:'uth to the beGt I kn.ow how. 

MR .. MONTAGUE: Wh.at'111 the smallest hole 

you can recommend to be fixed, M:ro Hunt? 

MR~ ROYLANCEg I think that 0 s irrelevant, 

THE COURTg Well, I don't know that it's 

irrelevant.a 

MR. ROY.LANCE: We're at the point of talking 

about this pa:r.:ticula:l' holeo 

THE COURT: Yes o sir, we' re talldng about 

this particular hole6 

.·:· 

Q Do you ev'er recall directing a hole to 

be fixed that was just one isolated hole in the middle of a 
' 

long sidewalk? 

' 
21 d© a patch like that, but h~irline cracks.--

Q I'm talking about a depression or hole that 

23 actually penetrates and ·1eaves t:$Ome space between the surface and 

24 
the b()i~tom of the holee What. is the smallest hole of that type 

25 
that :J.'Oiu can ev0r recall thinld.ng ought to be fixed and having it. 

fixed? DORIS 0. DERIEUX 
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A Wellt it 8 s a million different kinds. Now, 

I 9m not trying to cover up on_ anything or tell ·you anything 

differentc 

• f·~ 

I understand this 0 sir, but this hole was sa:d 

s to be four inches~ Woul.d it be five or six or ten Ol!: twenty? 

6 I wouldnet say thate If it's anything that l 

7 consider dangerous, whether ft· be a hairline crack or whatever, • 

8 it would be -- I'd fix it to the best of my judgmsnto 

9 Q All righte sir. Sou it is based upon your 

10 perception of wha.t is dangerous, thena That es the main thing; 

11 in other words, your. fixing ia to prevent danger and injury; 

12 is that correct? Th~1·t:' s the main reason for fixing the sidewalk? . 

13 A (Witness nods affirmat.ively.o) 

14 Q All right, sir,, Now, I understand that the 

IS location of sidewil.lk. defects iei by cha.nee; is that. what you said, 

16 sir? If :aomebody calls abou·t it, then you go look at it? 

17 

18 

21 

22 

A Yeah, we have several complaints every dayo 

Q But is there no person or a. group of pel!:'sons 

wlJthin the City of Newport News whose job it is or part of whose 

job it is to check the condition of the streets a,nd sidewalks 
. I 

in the city? 

A The streets? X rneanu weure always observingo .. 
g Excuse me, the sidewalks·~ 

-----=2"'-5"*-_______ A _____ s __ id_e\\_l_a_l __ k_a ~. we don 1 t make a daily cheek cm 
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I 
' 

tihem oz have any kind of setup to make a check on thems 

Q And wo"ld it be generally true, sirf that 
•' 

don 9 t hear about a bad place in the sidewalk until somebody 

ha~ got ten hurt on it? ., · 

I haven°t heard of that, !llany people being 

81 

THE COURTi Sir, the questiofi.-- I .don°t'ihinK 

you 9re listening to the questions~ Now, I don't want 
•.... ··;.~·:-. ... .', •· . 

. you to be on the def.ensivee I just want you to listen 

to the questions,,and· answer. them,,· The ."question is 

substantially like this: Do you ever hear of a defect 

in the sidewalk before nomeone ia hurt by that defect? 

THE WITNESS;. Yes~ sir. 

THE COURT: He does. 

BY MR. MONTAGUE: 

What is the usual source of notice coming 

to you that there is a defect somewhere? 

A Well, it comes from the citizenav police 

department, the.director's office. They call in there and we 

I . " i . malke an 1nvest1gat on on l.t. 

Q A citizen or police officer who ha:.a; seen a 

place1 that they think you ought to look at. All right, sir~ 

24 Do you have any idea how many such complaints you get in a month? 

25 N~, J.: 0 d sa:ir itca a dailv thin.er - comolaints 
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on the aid~'tfalk and curb. It 0 s a daily thing from day to day .. 

THE COURT: I think what he wants to know is 

a~e these complaints made by people who just happen 

to run upon this &lledged defect or is it -- Do you 

have someone scheduled to look for th~? 

THE WITNESS~ No, siro We don't have any 

schedule to look for them. 

THE COURT: Well, then people would report 

the-n that just happened upon them; is that right? 

A Partly. 

BY MR .. MONTAGUEg 

0 Now, Mr. Hunt, is your nine years with the 

city6 is that yow: total experience in concrete, or have you baen 

A Nou sir, I 0ve been general superintendent for 

twelve years with one company, and I worked with the old City of 

Warwick when I came out of the army for five years$ 

Q Dealing with concrete all the time? 

A Concretev street.all etc. 

Q When a piece of concrete is laid 6 and I am 

. 
talking about W'llat I will call sidewalk concrete, which to me is 

gray in. col.or u I um not~ talking about any of the fan.cy 

but normal ~idet~alk m:.m.creti~ ff when., .. 3..t is laid N ls it a fact that 

DORIS O. DER!IEUX 

A. 40 

82 



Witness - Charles H. Hunt 83 

6 it assumes a uniform color once it hardens? 

2 um-hum. 

3 Q Now, if a place is broken out of that concret~ 

4 are the edges of the break a d.if ferent ('.'".)l,or than the surface? 

s A If it's broken out? .,, 

' 

6 
j 

Q Yes, if a new piece is knocked out of it? 

7 A Yeah, it would be a different color. 

8 Q Is it lighter or what? 

9 A It would.be lighteX'o 

iO Q Now, over a period of time, will that. lightne '3S 

II 

12 

'" 

13 

I 

14 

i 

IS 

i6 

i7 

is 

!9 

20 

' 2! 

22 

23 

24 

gradually assume t.he same s~ad.e or color as the rest of the block 

of conc:ibet.e? 

It would t.ake quite a while. 

Q Well, how long do you think it takes given 

conditions fllimilar to those existing' on 30th Street in the City oE' 

Newport News? Let.as say you knocked a hole in it. 

A I think it would take a number of yearso 

I 1 don 9 t know whether it would ever be the same color. 

Q But it would be a gradual p~ocess as those 

edges get darker and gradually blend in with the -·~ 

\ 
No, I don ° t. think it would ev<:1r l'eally blend 

iho I've never fH::?E!lli\ any blend in and be the (-!lame thing when }'Ou 

r©place i t.c . 

Q Well~ the process of aging of a hole in 

25 concrete c I believe you said t.hat the edges do get darlcer, they 
i------""'"-l+--·------·--·-
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I 
jre initially whiter or lighter; ia that right? And then t.hey qet 

darker al!!! it gets older? 

Yeah, theynd get darkero 

Q Now, call:t.ng on your experience and ·;backgrour d 

in dealing with concrete 0 sir, I ask you once again to look at 

,hese photographs, which were taken,according to the defendant, 

t-he day following this accident, and tall me in your judgment 

jf that is an old break, a new break, or somewhere in between~ 
I . 

A Well, the break could have been there for 

ylears,wha~'you have here. 

~ Would it be your best judgment that according 

t.- tho!'Iu:ii phot.9gx-aphffil it hiid b<:i.en theZ'e fox years? 

A In my judgment.it~isn°t looking like this 

when I go and look at it~ 

Q I 0m asking you to analyze these photogra.phse 

NC)w, is it. your answer that the hole shown in the photographs 

! 
appears to .have been there for yeais? 

A Well, I thi.nk all this concrete has been 

there for year$~ I'm sure it haso 

Q Wellu my question relates to the hole, and, 

o~ courseu nobody knows 

p.,Jctioed eye, does that look like an old hole that had been ther.m 

a long time or a new one? 

A Well~ sir, I can Gt find th:l.s hole there nowt 

2.s anp I look at it just about evel";sr day since_ this came on+ . ;:inn 
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I can

1
t find this nowt and I 'haven°t made any replacements on it .. 

2 THE COURT: Well, now, sir, I want you to 
·':·.·: 

3 listen to his question. 

4 
THE WITNESS: Well, sir, I aml'to the best of 

5 my recollectiono I don't k.now how to anaweJ: it any other 

6 way. 

7 MR. MONTAGUE~ Welle let's take it out of the 

8 context of this case .•. 

9 THE COURT~ Let 1 s get the answer to the one 

10 question firsit. Just a minute, Mre Montague. 

II 
Are you able from looking at that photograph 

12 to tell whethet· that hole or depression, or whatever it 

13 is in the sidewalk,was new or old? 

14 THE WITNESS: No, I'm noto 

15 

16 BY MR. MONTAGUE: 

17 Q Now, with reference to the picture again,and 

18 particularly with reference to the edges of the hole, does that 

19 
haV;e the appearance of having aged, having turned color;as we were 

20 discussing before? 

21 Well, it very well could bee 

n Q Does it appear to you that that 0 s what has 

23 happened with the edges of this hole,that the color has gotten 

24 dar~ again? 

25 A 'I'hat 0 s hard for me to sav with all mv vB~rs 1 

. " DORIS 0. OERIEUX 
CER"i"lr'IED S~IORTHAND REl?>ORTl!R 

NORFOLK; VIRGINIA 

A. 43 



Witness - Charles H. Hunt 

experience. I've been there and looked at it several times myself. 
2 Q Yes, sir, but I thought you said this is not 

3 there an.y moreo 
,•. ;',':!t'"· " 

You can°t find it. ...... 

4 A 
• ...... 1-

I can°.t, not really. It took me about ten 

5 minutes to find it when I Wt:i:nt to look at ito I'm l).Ot ·saying this 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

!9 

20 

to hurt anybbdym I'm just t~lling you the truth. 

THE COURT:· He didn't ask you whether you coul~ 

find it~ What he asked you is whether or not you could\ 

tell from looking at the edge from that picture 

examining the edges 'whether it 1 s · an old br.eak or ·a new 

break. 

THE COURTg That's all he 0 s asking youo 

BY MRc MONTAGUE: 

Q But you did say that the edges have darkened. 

I 1m not trying to put words in your moutha Wasn't that your 

a newer to me just now? 

A Well11 all the sidewalk in that.· section is 

datker or a lot darker than it was when it was poured. 
' 

0 But isn°t it so, sir, by the same token, if 

21 yo14 went. down there wj.th a maul and busted the heck out of it# 

22 the edges would be dark, wouldn°t there be a stark contrast? 

23 A I can°t answer that. 

24 Q Nowu you've looked at a lot of broken concrete 

25 in vour day I expect, have you not 0 and you . don 1 t know a Piece 
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of aged gray concrete if you break it 11 the edge •. ,. are much lighter 

2 in color? 

3 
A Much lighter? 

4 
Q 

.· ... 

Yes, siro 

5 ·A I wish I could answer your questions I mean 

6 you are ask.ing .--

7 THE COURT: · You either know or you don ° t know .. 

8 THE WITNESS: I don't lcnow, no, sir. 

9 BY MR a MOllJTAGUE: 

10 
I believe you did say in answer to -One of 

11 my questions that for the aging and darkening process to take placo 

12 in .a break would geneJCally tak.e yeara, was that your answer? 

A I believe' it waso ·, 
\ 

Q Sir? 

A I believe it wase 

Q All right~ air. Are you familiar with the 

this accident" seen drawn by Mro Rex? 

A Nou sir. 

You were not involved in making that sketch? 

A 

22 CROSS-EYJ\MINA.TION 

23 
' ' I 

24 BY 1)1,iRo ROYLANCE: 

25 0 MJ:· 6 Hunt., I believe vou stated that your dutie:~ 

DORIS 0. DERIEUX 
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88 

a&e with the city or street repair superintendent?. 

A RightG 

3 Q Where does that fit in the structure of the 

4 city's organization? What department is a part ,9f it? 

5 A What department?: Public worka department1o 

6 Q Part of f:he publ.ic works departmento All right. 

1 Nowg with respect to your duties~ I believe you stated that you. 

8 didn°t have any setup to inspect sidewalks; is that correct? 

9 Correct. 

10 And what you said that you refer only to your 

11 street repair department? 

A Right. v~·,~ are always observing, but aa far 

13 as b.avin.9 anything directlJf set. up for that, I don 1 t have the 

14 personnel for itG 

15 So then the exterit ·of your.job is merely to 

16 act on repair orders; is the!tt correct? 

17 A 

18 In other words 6 you just do the physical 

19 :repair i tsslf? 

20 A Right. 

21 0 Howu when you aay you are always observing6 you 

22 mean ·when you are maldirlg repa:irs, you are obaervi.ng when you are 

. 
23 dr,tving around towno what do j,PCm mean by that? 

24 A If we' rei doing a piece of sidewalk in any one 

2s block 0 we try tcJ check that. one b.101.;J.;: out on both sides and replace 
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89 

1 what needs to be replaced while we're there. 

2 0 So yot1 would do whatever would be necessary 

3 in the block? 

4 A Righto 

s 0 Can you rec.all to the best · of your knowledge 

6 ever 
I 

h~ving mad a any repairs in the no hundred block of 30th Stree ti? 

1 1 A Not t.o my.knowledge~ no. I 

B Q In reference to these pictures, have you been 

9 making repairs on 30th Street? Would that have been one that you 

10 would have repaired? 

II MRe MONTAGUE: I obj e.ct to that. I think we 1 Vie 

already answered --

13 THE COURT: Yeso I think thates self-serving.: 

14 BY MR. ROYLANCE: 

15 0 I believe you stated, also, tl~at your method 

of getting these repair orders comes from citizens and the police 

11 d~partme:nt. On what basis could you get. it from the police 

1s department? How do you get. it? 

!9 Well, they put in calls to my officeu and a 

20 lo:t of it will go through the public works department. director's 

21 of.f ice .r and it 1 s passed from the director down to me and through 

. 
23 Q so taking all these things together, thatns 

24 what you work on? 

25 Right. 
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MRo ROYLANCE; I think that 0 s all the questionil 

I have. 

T.i:iI.; COURT: All right. May this gentleman 

be excused? 

MR. ROY.LANCE: YeBu air .. 

MRo MONTAGUE: Yes, sir. 

THE COURT: All right 6 sir. You are excused •. · 

Thank you. 

THE WITNESS: Thank youe 

(Witness excused.) 

MR. MONTAGUE: I will call Mr. Rex, briefly. 

THE COURT: All right, sir. Will it take very 

long? 

MR. MONTAGUE: No. 

£.._HA~ES _g_.. ~, called as a witness on 

behalf of the plaintiff, having been first duly 

sworn, was examined and testified as follows: 

DIUECT EXAMINATION 

0 State your name, please, sir. 

A 

CER'TIF850 SiiOATHAND REPORTER 
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;witness - Charles R. Rex 

Q And whore were you employed, Mr. Rex? 

1~ Public works engineering, City of Newport Ne11Tso 

Q 
" 

Were you so employ<:!d on or about the month o~ 
; 
I 

Drcember 1 1970? 
I 

i 
A Yes, sir. 

Q And did you have occasion in that job to mak,~ 

1 a sketch of the site of a fall by Mrs. Ethel Anderson? 

8 

9 

10 

12 

13 

14 

15 

16 

!7 

18 

19 

20 

21 

22 

23 

24 

25 

1 

I 

I 
l 

A 

Q 

A 

Yes, siro 
I 

And is this the sketch that you made, sir? 

It is. 

MR. MON'l'l\GUE g Any obj ecti6n to -- I have 

forqottt:;:n wlw. t l1.11I(ilK1J: we 1 re on now u You.r Honor. 

THE COURT: Seven. Receive and mark it 

Plaintiff's E};:hibit No. 7. 

mark;ed~ 

MR. MONTAGUE: I have one quest.ion after it' :b 

(Whereupon, the afo'.t'ementioned 
ske~ch was received in evidence 
as Plaintiff's Exhibit. Noo 7.J 

BY MR,, MONTAGUE: 

. 
Sir, I call your attention to the legend written 

I 

be~ween the right-of-way line and the sidewalk line in which you 

relf.er to a spall; is t:hat .~c:..:.:'C:.:.1r:...:::i;:..;.7E::..":'::::.:;,_.:::.("..::.? _________________ -+--
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I A That vs right. 

2 Q What is a spall? 

3 A It's a chip, flake out of the concrete aectior 

4 Q Approximately three inches long, four inchea 

s wide, and one inch deepo How did you arrive at those dimensions? 

6 A With a rule in the :field. I used two rules 

7 to ascertain the depth placing one surf ace on the top and the oth~ 
' 

8 one vertically .. 

9 Q And it came up to approximately an inch deep 

10 at the deepest point? 

11 

. 
11. 

13 

!4 

IS 

16 

17 

18 

19 I 

20 

21 

22 

23 

24 

2S 

A Yea, sir. 

,• " · .... ' ;• .... ·.::.• CROSS-EXAMINATION 

BY MR. ROYLANCE: 

Q In your observation of tllis'hole, was it. of 

·Uniform depth al.l around it? 

A 

a 
reprer;ient? 

A 

Q 
' 

in: th~, center? 

A 

:tn the centat"o 

Q 

No11 siro 

And what does this one-inch measurement 

Tht'! ·deepest point & 

So the deepest point.. is that approximately 

Yea, siJ:o from my recollection approximately 

When. did you make these measurements? 
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MRo MONTAGUE: The Court has tha datee 

THE COURT: Well, it 9 s dated December 90 as 

he made theme 

THE WITNESS: On the seventh,' 'o'~ J)ecember, I 

made theme 

MR. ROYLANCEa I think thatns all the question' 

I have at this time •. 

THE COURT: All right" May this gentleman 

be excused? 

MR. ROYJ.J\NCE; I would like to have him 

retained s I think J: would like to call . him as my own 

witnesso 

MR. MONTAGUE: With that, the plaintiff rests, 

Your Honox:c 

TJiiE COURT: All right, sir. You may stand 

outside pleasee 

If you will be so kind as t.o r.etire the jury, 

(Whereupon, the jury ~etired to the 

ju:ry room at 12: 55 p.m.) 

23 PROCEEDINGS IN THE COURTROOM OUT OF THE PRESENCE OW THE JURY 

24 

* * * 
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(Whereupon, the jury.returned to 

the jury box at 2:35 p.mo) 

PROCEEDINGS IN THE COURTROOM IN THE PRESENCE OF THE JURY" 

THE COURT; Do you gentlemen wai '\re the 

polling of the jury? 

MR. ROYLANCE: Yes, sir. 

MR. MONTAGUE: Yes, sir. 

MR. ROYI.J~NCE : Call Major Austin, please. 

G~ORGE C. AUSTINr a witness on 

behalf of the defendantu having been first 

duly sworn, was exarr·ined and testified as 

follows: 

DIRECT EXAMINATION 

BY MR. ROYLANCE: 

Q State your name and your occupation, please. 

A G~:iorge C. Austin, major in Newport News 

Police Department~ 

Q How long have you been on the E?Olice force? 

. 
A Twenty·~seven years o 

What is your present duty? 

I'm the conm1ander of the administrative 
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ope~ations branch. 

Q What were your duties in 1970? 

A Commander of the uniform branchc 

,Q 
. -,... .. 

What respon~sibilities did this entail? 

A Theoperat1ons of the uniform ahdtraffic 

patrols., 

Q Is that throughout all areas of the city? 

A Yes; six:.· 

Q Can you s.1tate, if you k111ow, i:f the police 

department has any policy in effect, or did it have in 1970,with 

respect to defects in city property being streets, sidewalks, 

whatever? 

A Yess sir, we do a": this time, and we did 

14 in 1970. 

15 Q Can you tell us what it is, please? 

16 
A Whenever an off icsr is responsible for his 

11 district 0 the ariea in which he is assigned, he is responsible for 

13 any and all defects found in the areao He writes reports to me 

19 with reference to these defects, and I report tLrnn to the proper 

20 office in the city so that they .may be corrected. 

21 
Q What nature of defects might this entail? 

22 A This would be treese poleso street conditions6 

23 holes, curb conditions, sidewalk conditions 8 any type of defect 

24 that would endange:i:· vehicular or pedestrian traffic e 

25 
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he sees it 8 you get itp and you take care of it or you report it? 

2 A Between eight a .. mo and five p.me it would be 

3 reported to me immediately. Between five p.m. and eight a.m. it ~oulc 

4 come in the form of a letter, and :r. would report it to the .departnent 

r~sponsible the next ITlOrning. 

6 And which departments would these be? 

7 A Public works, traffic engineerep Vepco, 

a telephone company, id.res, poles, this type of thing. Any departmer t . 

· 9 that would be responsible for the operation of the particular 

10 

II 

12 

13 

14 

defect or management of stm:es or what. have you., where a sign 

would be £01.md that would Emdanger a· life, ·glass would be hanging 

in. a window or anything that would cause a problem to the 

public. 

Q Do your police officers have any responsibil. ty 

IS with respect 'Lo these.defects other than just reporting them? 

16 A Yes, si:c. They do if they find the defect, 

11 axkl if the defect presents an immediate danger u they are to remair 
I 
I 

18 at the scene of ~he defect until it can be properly barricaded 
i 

19 arid until someone can a1:-rive to make the necessary corrections. 
I 

20 Q And this policy was in effect in 1970? 

21 Yi?.!s f sir. This policy was in effect in 

23 Q Now'u with respect. to t.he area. of the city in 

24 the vicinity of 30th Str:eet and West Avenu.EJ, are there regular 
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A Yes, sir. We have two vehicle patrols, one 

2 patrol car, a motorcycle, and a foot patrol qecause the no hundred 

3 block. of 30th Street is an ar~a in which it's .no. parking,. and we 

4 do have parking enforcement in that particular areac 

117 

5 Q When you say therecs no parking, you mean limited 

6 parking? 

7 A Limited type of parking, yes. 

8 Q And was this area covered in 1970 in this manner!? 

9 A Yesu sir, it was. 

iO Q Do you recall of your own knowledge of any 

11 defects in the area of 30th Street and West Avenue that were reported 

12 to you. prior to Decembex· of i:n O? 

13 A I don 1 t remerC1ber, sir. I don't recall any was 

14 reported in that area. 

15 MR. ROYLANCE~ I beliElVe that 6 G all the 

16 questions I have at this time. 

17 CROSS-EXAMINATION 
i 

18 BY: MRo MON'!'AGUE~ 

19 

20 Q JYlajor Au::;tinr do you have any idea of the 

21 frjequency with which your patrolmen report sidewalk defects, just 

22 a~ rating that as one class of defects? 

23 A .Mr. Montr:i.s;ue, I would say that the average 

24 sidewalk defect reported in the City of Newport News that's aa.lled 

25 to my attention would be about four or five a week of sidewalk· 

de:fect.s. DORIS 0. DERIEUX 
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Witness - George C. Aus,tin 
'· 

This is over the entire city. This is done on a daily basis 

plus a monthly report that also contains information, and on the 

reverse side would be these~· a culmination of" ·the entire activi tu 
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for that particular montho So f I'm' averaging four or five a wee ..• 

Q Is there ~·- ·I'm sure the. answer to this. must 

be yes u but ia there a judqment factor on the pa.rt of the offioe·i-

~f h.e thinks the defect is insignificant or doesn°t pose a 

bublic hazard that he would not report it? 

A If it did not causeQ in the judgment of the 

IO officer, a public hazard. 

Q It didnit pref:lent a public hazard was my quest· on. 

A Well 6 I would say that this ,would def initel-y .. · 
13 

be in the judgment of the officer. I c:ould only put myself in 
14 

15 the officer's place and sa.y, no, I would not report all:; yesr I 

16 would report some. 

17 

18 

19 

20 A No, sir. Other than that 8 what would presentu 

21 in his judgment, a danger or a. hazard. 

22 

23 
MR. ROYI...ANCB: I hav{;: no fut'ther questioru~. 

24 Tb:E COURI'z All rightr sir. May the officer 

25 be excused'.? 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Witness - Joseph L. Womack, Jr. 

MR. ROYLANCE: Yes, sir. 

I call Mro Womacka 

(Witness e.xc.u.scd.) .·· 

JOSEPH ~fl!Ot·L~CI<, JR., called as 

a witness on behalf of the defendant, having 

been first duly mvorn was examined and 

testified as follows: 

DIRECT EXAMINATION 

BY MRo ROYL1i.NCE~ 

Q State your name and occupation. 

I A Jooeph J.. Womack r Jr .. w Public Works Officer, 

City of Newport News. 

Q How long have you worked for the City of 

Newport. News? 

A About nine yea.rs. 

Q M1at are your relative duties and the natura 

of your duties with the city? 

\ 
I 

I un1 director of t.he public works, and I am .H~ 
·. 
1·. 
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or seven divisions, including the street divisioni 

f------'--=2=5-1-1- the,i sanitat.ion division, mosquito cont1:-olu building inspection, 
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Witness - Joseph L. Womack, Jr. 120 

engi11eering administration. 

2 Q. So the street department is .o~e of your area! ? 

J 
A · That·1 s· correct. .. ,. ... 

4 a Do you have, any policies within yotir departm~ 

.s with respect to the handlihg of any defects in the streets or 

.6 sidewalks of the city? 

7 Instanc13~~ a.re reported to us or that are 

nt .. 

'~: 

, ... 

8 observed by my people. 
\ 

It i:3 in their opinion a hazardous condit. d'n 

\ .9 to put a. parricade on it or f.lx it immediatelyo 

.. \\ 
10 How do you receive information. as ·to ·these Q 

! I defects? 

n A We have a !l.umber 1:>f ways that we receive 

13 information. Occasionally, they are observed by .other city 

14 employees. They are reported by' the police department/'- and a 

15 large number of callsu of cours~u come in from citizen~ to va~ioui 

16 departments in the city. 

17 
Q What do you do once you find out about the 

18 defect? Who do you notify? 

19 A If I personally receive a report about a defEct 

20 in a street, I not.ify the supervisor: of the street depaJ:tment. 

21 Q You donut receive all notices, then. Ob\Pious.y, 

n .some of them are just directed to other departments; is that 

23 corrc::ct? 

24 I probably receive! a very small percentage o. 
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Witness - Joseph L. Womack, Jr. 

Q Can yoµ estimate the number of miles of 

2 streets in the City of Newport News? 

3 

4 

s 

6 

8 

9 

10 

H 

12 

i3 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A About 325-" 

. ··~· ' .'-x;:V 
Q How do you know that thates what we have? 

A 'l1hat' a· my recollection from the St.ate Mileage 

. Report that we makee 

Q Do all these streets have sidewalks on them 

or next to them? 

A No. 

Q Do you have any idea of the number of miles 

of sidewalks? 

A I do not. 

Q Would it be fair to say it would be 

substantial?:· 

I. 
,::. i 

I 

MR. -.MONTAGUE g Well, ! object to that@ 

THE WIT!mss: Shall I ans·1 .. 1er the question? 

THE r:'.OUR'r: I think that 0 s right 0 I 

don:'t thihk0·--What 1 s substantial to you, Mr. Womack, 

might not be subr:;;ta.ntial to me, and I don°t think we 

can guess at that. 

MR. ROYLANCE: I believe thatDs all th<:I 

ques-tic.">ns I have at this time. 

oori1s o. orrn11wx 
CER'11'1FOED SHORTH/IND R!l:PORTEF! 
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Witness - Joseph L. Womackr Jr. 12 

2 BY MR e MONTAGUE g 

' 3 0 Did Mr .. Charles Hunt work directly under 

4 your supervision, 1'ir. Womack u· or is there somebody ·between you 
\ :.. . . 

s He works dl.rectly under me w.i.th ··the exceptio 
1. ' • ~ • • 

6. of Mr. McNamara, the assistant dlrector of public works~ There 

7 · times that he reports direc_tly to both of us. · · · 

8 Q But he would be 011 the second org~izational: 1 

. 9~ level on the organizat:i.onal chart, if there is suc;:ih· a ,:thing? 

A Yes, Sil:'. · .. ' 

II . 
·Q In the·ce.se of a sidewalk defect,: which 

,g,, 12.. consists of a holeo I was trying to elicit from Mr" Hl.int,. and I 
;f•' 

...• ;: 

13 · don n t know that~ I really did, w~at the standards of ·the:.:'department '· 
' ',. "·",;' 

)4 would be as to what size the hol~ ought to be bef<lfre your departm nt, 

· is would feel that it should ·be f,ixecl? 

16 ·A I don.0 t think that we have any standard that 

17 wo~ld say just what size a hole is, sir. We loo~.at them and 
.. ',' ; '· 

18 try to determine whether or not we think it 0 s something hazardous, 
;·· 

19 hut to my knowledge, there':~ never been given any 1.ns tructions to 

20 th~ size of the bole and con.f igurationu etco 

2! Q It would be true, I presume, ,that a very sma. l 

n hol,e, if you were t<:> f i.x it~ would be very easy to fix, ~.s that a 

23 f~ir asmJmption.? 

24 A Well, 5-f you'ye got to get men and got toge., 

~-,__.....-...-is"'-1-l_m_a_t_e_r_i,al u whether you pour a half a yard of concrete or one cubic 
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Witness - Joseph L. Womack, Jr. ~.23 

foot of concrete, it really doesn't begin to make that much 

2 difference. I don 1 t know any.better way to answer your question 

3 than th.at. 

4 But this .i.:::J what you do with your st·reet 

s patching crewe isn't it? You go around and fill little holes and 

6 
big holes and in~between s:i.ze holes? 

.7 A In the i~iding surfacies of the streets~ 

3 Q Yesg Bir11 but there is some type operation where 
. ·, 

9 say, a truck with one small mixer of concrete would go around 

10 from time to time and fill little holes in the sidewalk? 

II A No, sir. It is not. 

12 Q Sou th;.:~:L 1 i:;, done strictly on a spot basis as 

13 reported? 

That 9 s correct@ A . '~ . =,.: 

14 

15 HR. MON1J.1AGUE: All right$ sir. That Is all 

16 l haveo 

17 
'i· 

./ 
18 REDIRECT EXAMINATION 

-.... .. -.... -------·--·--· 
19 

20 BY MR. ROYl.ANCE;: 

I 
21 

22 Q Would there be any reason why the concI:ete 

23 
mixer doesn. 0 t ride armm.fi the city filling up sma.11 holes in the 

24 sidewalk? 

25 
MR. MONTAGUJ.!:: I 9m golng to object to that. 

OORiS 0. DIER!f:UX 
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THE COUR.'r: Well, he may have a reason. 

2 Do you. know of any r~::a~1on, Mr o. Womack, why that's not 

3 '· done? 

4 THE WITNESS: Well, usually .. in .instemces wher ~ 

s concrete JPE?pairs are :m<'..tde, it~ s ne9essa1~y for' somebody 'bD 

6 

7 

have an air compresmo:it.\ and so forth, ci.n.d there 0 a more wo . .:k. 

i.n cutting ou.t. and prc~paration. So, you wouldn't ride ·:·, :'').:.' 

8 around with a. load qf concrete. We don't useismall 

9 concrete mixers, anyway· We· don' t even ·have. one@ 
.. :.' .. 

10 Where. with a plant mi:ic truck, you can,_;with just, .. :a 

II minimal amount of work with the men o'n the truck with 

' 
/12 

_.i .. ;., 

thr:ll tool::; v go ahead and complete th1;~ .jobs~ 

BY MRo ROYIANCE: · .... · .... .. ·. '· ·:...~ '·· 

14 
Q Let me ask you, Mr. Womack, when you are goin~ 

. IS 

around with a plant mix · truc:;k, which I take it is inside language 
16 

17 for asphalt, why wouldn 1 t t.h2it, at least on. a temporary'. basisf fix 

18 a broken aidewalk? 

, 19 It could .. 

20 Q And isn't that done? In fact, aren't sidewal~s 

21 frequently repai.xed with asphalt? 

n :r. thln.k that there are times. that :they do thi). 

tt ~ 

Q AI1d that wquJ.d be par.t.1.cular.ly true, would it, 

24 notu where you hav·i.~ t.hese irreuu.larities in the pavement where \ 
l 

25 on.e section had bucJ;;lc~d up. bec:au.f3e of a root or something of that 
~---..~__:..~·=-+1-~.;..._~- \ 

1 ... ';\ 
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Witness - Joseph L. Womack, Jr. 
.;12: 

kind, and you kind of make a ramp with asphalt to tie enem together? 

It could be done that way. 

3 0 And it is done in the City of Newport News 

4 that way, is it not? 

5 

6 

7 

8 

9 

10 

I I 

. 13 

14 

. IS 

!6 

17 

19 

20 

21 

22 

24 

A I can 1 t reai.lly say that I've seen ! t. I 

wouldn. a t say that it has or has not been. 
! 

I 

l 
I 

could 

Q And similarly a small four.;.inch dia1net.er holE 

be filled with a half a shell full of aspha.J.t, could it..not:i 

Correct,. 

MR. ROYI11?:\"NCE: That 8 s all. 

THE COUH'l'~ Are you all through with this 

gent:.leman'? 

MR. ROY.LANCE~ Yes, sir. 

THE COURT: Thank you • 

MR@ HO"!t'LANCB~ I 0 d like to recall Mr. Rex 

for a moment. 

(W:L t.ness excused.) 

9Hf~R~!!!§Z-~. REX, previously duly sworn, 

resumed the stand, nnd testified further as 

follows: 

DIREC'I' EXJ\HINl\'I'ION 

BY MR" ROYLANCl~ ~ 

i---'----'2:;.:::5'-H-___________ {} _______ ,,_, _____ .t11_r·. R<~~c u ·111hen you ware previoualy here, you 

DORIS 0, DERHi:lJJ< 
CERTIP'IED SMOFlTHAND REPORTER 

NORFOLI~; vnnGINIA 

A. G3 



Witness - Charles R. Rex 
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I 
>-

testified, I believe, that you were notified of the accident 

2 in question; is that correct? 

3 A Yell!, si.r o 

4 Q How were you·notif.:A.eut 

s 
I be.liErv1.o~ a phone call f:icom Sargeant Henley. 

6 Q That would be of the police department? 

7 
A Yes, sir~ 

8 Q Is j.t part of your -- How about describe wha1:. 

. 9 your duties are in respect to sidewalk areas? 

10 
A Wall, when notified of a sidewalk accident, 

I 

11 we ascertain a locati.on from the. police department and prepare 

12 a sketch showing de1tails of thEi scene., 

13 Q This is done by going out to take a look at 

14 it as you testified that you did? 

15 Yes, Sil~ a 

16 
Q Do you J~eep any record of the times you 

17 are notified of sidewalk lnjuries? 

16 A Yes, s.itr. We keep a logo 

19 Q Do you keep that yourself? 

20 Let me t'ephrase that .. In 1970 II aid you 

21 keep that record? 

n A I did in 19706 yes. 

23 
Q Does that record ref .lect any entry from 

24 MJ;s. Anderson rs particular si.dewalk incident? 

2S A YE~S. sir. I reginz:ded thelllJ>l~ ..... Aw""--'ua .... s.._ ____ ,__ 

rwtified,, DORIS 0. DERifEUX 
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Witness - Charles R. Rex 

Q Would you read what that sayso please? 

MR. MONTAGUE: I'll object to that until 

Ieve had a chance to look at it. 

.'r;:;;,t'" 

I 0 d lilte to look 

on the groundf.J that it is a heazsay recitation .. 

of somebody e:Ls~ 1 s opinion accordi.ng to the --

THE COliRT: . I don t't think this statement is 

going to obt.ain a view of a police sergeant. This does 

not go to th~ truth or falsity of his staternent • 

We do not consider his opinion. Thie is mer:ely a part 

of the notice that the city received that reflects 

their law o Let him rE:.•ad it. Then, I 0 11 explain to 

BY MRo ROYLANCE: . I 

Q Would you read the particu1.ar entry. 

December, 1970, Sargeant Henley of the 
' 

. detective bureau . c:.alledabo"Q.t sc::vc::mteen hundred hours to report 

a 111.rs. Eth<:EJl Ande.itson fell on the sidewalk at 95 ~ 30th Street 

DORIS 0. DEliUE!JX 
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Witness - Charles R. Rex 128 

about one.porn. He also stated that there was a small hole in 

2 the sidewalk that he did not consider-hazardous enough to 

J justify a barricade. 

0 Does yoru: log· there reflect any ot11er 

s inju.~ies in this area of 30th Street prior to the one· in question~;· 

7 

0 

9 

12 

13 

14 

THE COUll".r.: • Let me explain to the jury e 

You are to con.side:t: this statement attributed to the 

, police sargeant only ·as an entry in th.1.s book .. His 

. statement has no proba.tive value one way or the other. 

Consider it in 

that li9hte 

BY MR. ROYL~ .. NCE ~ 

Q Doer3 your log thert~ contain other 

entries regarding sidewalk accidents in this particular.area 

15 prior to the one we're deali.ng w.i..th here? 

.16 

18 

19 

20 

21 

22 

23 

24 

25 

A No, sir. 

MR~ ROY!ili.NCE: All right •. Thenir !-.would liko 

to introduce this into evidence as Defendant 1 s Exhibit 1. 

THE COURT: Well, I 0m not going to receive 

your book because wev11 be holding the cityas records. 

If it b(:tccJmes necei:;s;:u:y, we can take a picture of that. 

that 0 s all. 

MR .. · ROYIJ\NCE: JUl right, sir. I think 

THE CODI~~?~ Ex.cuse me 8 Mr. Clerk.; We have 

DORIS !QI. DER!EUX 
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ae Defendant's Exhibit. 
N'Oo l) ·~ ' 

, .. 

Well, I would like to MR~ ROYJ:.ANCE: 

.renew my motion to st.:d.ke, 11ow, that all tlle 

evidence h~s been Gubmitted. 

THE COURT: . Yes, sir. 

MIL HOYilANCE: Particularly, with respect 

to the fact that I don't thirik there's any actionable 

negligence on the part, of the city, both because r 

of the size of the defect and the fact that I thinlt 

we 0ve shown rcasona.ble inopection, and as a ma.tter 

of law, I think th.at certainly the C n:u:t will· find 

that this is not an actionable defect~ 

THE COURT: Wel 1, '!.ii.rhether. ; oz.· .. not ·.it should 

be reported or whethe~ i:t should hav<:1 been found is 

a ques·tion for the jury. ThE! evidence is that you 

have to put patrolmen out there who walk that beat, 

and among othor thin.gs, that the police have a polic:::y 

to look and see i3: there is a def cct ~ and it 0 s dangerou1 .. 

They are supposed to report lt.. The question this jur:y 

.ts to determine is whc~th.er o:ie not they feel. this was 

' such. a· def fact:. that r:.1lloulc1 have beEn1 discovered by th.:i.s 

patrolman or other peopleu whose duties are to report 

31 

2s these def ei::ts. ! think it's purely a jury question. . 
r'--------0;:~+---------=.:~-=-=-.:.::...::._:...:::. ____ .. ___ , ___ . __ ~-----------------+---
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~ • .ROYLANCE: I' 11 note my exception to tha1"o 

(M1ereupon, instructions were taken up 

with the Court. 

Instructicns 1, 3, and 4 were granted 

for the pla.intif f. Instruction 2 wac1 refused. 

Instructions A thru L and J-1 were granted 

for the defendant. Instruction J was refused .. 

Counsel for the defendant noted a11 

exception to instruction Noo 3.) 

(WhHreupon, the jury returned to tht~ jury 

box and were instructed by the Court, following 

which closing ar~;11ments were mado by counsel/ and 

the jury returned to the jury room at 4:55_.p.m. 

to consider thelr verdict.) 

(Whereupon, the jury returned to the 

jury bm< at siJi,:: o cc: lt:ick p. m. , and rc:-~turned a 

verdict. for the plaintiff in the amount of 

~?5000. 00 8) 

('i"Jhereupon .1 the jury was released.) 

MR. ROYLANCB: If it pleast~ the Court, 

may I make a motion? 

I wo0

uld move the Court set the verdict 

a::;ide a,s lx:iing contrary to the law and the mtidenc@. 

and enter up judgment: for the defendant., 
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THE COURT: All ri~1ht. Well, si.r, after 

letting it go to the jury, I feel it w~s a serious 

question, and I donvt think the damages were 

excessive. I think if they are liable, if· the<' suit 

is liableu I think it was fair in the amount, Whither 

you have other grounds for appeal or not, I don't know. 

You'll have to see about that at a later date, but 

I overrule your motion, now. 

MR. ROYLA.~CE g I would note my exception 

to that. 

THE COURT~ Note the defendant's exception. 

(Whereupon, Court was adjourned.) 

/ 

'• 

* * * 
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Instruction No. 1/-

The Court instructs the jury that in order to hold 

the city liable for defects in its sidewalks it must be shown 

that the city had actual or constructive notice of the defect 

which caused the accident, and had reasonable time to repair 

it or guard against any accident that might reasonably be 

expected to result therefrom, after having such notice 0 ~ 

-::r+i:a't {£y constructive notice is meant that the defect by which 

the injury is alleged to have been caused had been so open 

and notorious and continued for such a length of time before 

the injury that the city 1 by its proper officers, exercising 

reasonable diligence, should have acquired knowledge of such 

defect" If, therefo:ce, the jury believe, from the evidence,· 

that the city had no actual knowledge of such defect, and that 

the defect had not remained in said sidewalk and been so 

open and notorious for a sufficient length of time so that 

~he city, by the exercise of such reasonable diligencev should 

have known of its existence, and had time to repair the same, 

dr take reasonable precautions to prevent such injury as 

might reasonably be expected from such defect, then they will 

find for the Defendant .. 

A. 70 



Instruction No. )}-.-· 

The Court instructs the jury, that a municipal corporation 

is not an insurer against accidents upon its streets and 

sidewalks, nor is every defect therein; though it may cause 

injury, actionable. It is sufficient if the streets are in 

a reasonably safe condition for travel in the ordinary modes, 

by night as well as by day, and it is only the duty of the 

City of Newport News to use reasonable care to keep its sidewalks 

in a reasonably safe cond~tion for pedestrians. 
I 

The Court further instructs the jury that a reasonably safe 

condition does not mean an absolutely safe condition, nor does 

it mean that the entire sidewalk shall be smooth and even for 

its entire width, nor that it shall be entirely free from 

obstructions. 

If you believe from the evidence that the Defendant, the City 

of Newport News exercised such care then you shall find your 

verdict for the Defendant. 
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- -- - - .... ----- I This day came the plaintiff .in person and by counsel, and also came 

the defendant by counsel, and Diane M. Gray of Associated Court Reporterswas 

sworn to transcribe and record the evidence and events of the trial of this 

cause, and thereupon came a Jury, to-wit: Cecil L. Compton, William F. Blake, 

Jr., Matt Bordeauz, John Griffin, C. S. Hardaway,, Herbert F. Feagan, Sr. and 

Dorothy Long who were sworn to try the issue joined, and after hearing the 

evidence of the plaintiff, the defendant"' by counsel moved the Court to strike. 

' \ r ·' the evidence of the plaintiff, which motion to strike the Court doth overrule,··· 

to which ruling of the Court the and after hearin 

all the evidence, the defendant, to st.r.ike the 

evidence of the plaintiff, which motion to strike the Court doth again overrule, 

to which ruling of the Court the defendant, by counsel again excepts, w~eupon 

the Court on its own motion allowed the plaintiff to re-open her case ~resen 

additional evidence and additional evidence being heard by stipulation, and the 

arguments of counsel, and the instructions of the Court, the Jury retired to 

their room to consider of their verdict and after some time returned into Court 

with the following verdict, ''We the Jury find in favor of the Plafotiff and 

assess her damages in the sum of $5,000.00, William F. Blake, Jr., Foreman". 

The defendant, by coU1nsel, moved the Court to set aside the verdict 

of the Jury as being contrary as to 

to argue same), which motion to set 

the law and the ev-\dence, (and 

aside the Cour(~.t~ overrule, 

ruling of the Court, the defendant, by counsel excepts. 

urged leave 

to which 

Therefores it is considered by the Cburt that the plaintiff, Ethel 

A.rid'crson, recover from the defendant,. The City of Newport News, the sum of 

five thousand ($5,000.00) dollars, the amount by the Jury in its verdict ascer~ 

tained after the rate of eight (8) per centum per annum until pai.d and her cost 

in this behalf expended. 

'fr::} I-fot-c'.r D. G'"'-!'.'r1llti;' 
-· .. ·----·-·-~··~<>"·•~-,-.. ··--·- .. ·-··----

j 1_.!;."l·!~J 
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ASSIGNMENTS OF ERROR 
Filed 2/19/75 

1. The trial court erred in refusing, on Defendant's 

motion 11 to set as'l!de the verdict of the jur-y as befng contrary 

to the law and the evidence in that: 

a) The evidence disclosed that, as a matter of law. 

there was no actionable negligence on the part of the De~endant& 

City of Newport News. 

b) The evidence was insufficient to show that the 

Defendant, City of Newport Mewsn had either actual or constructi 

notice of the defect complained of. 

2. The trial court erred. in refusing on Defendant's 

motion after all the evidence was in to strike the Plaintiff&s 

evidence in that: 

a) T :i ·~ e vi d r?J n c e di:; cl oJ s e d that , as .:-1 r.: ::1. t te r of 1 aw , 

there was no actionable negligence on the part of the Defendant. 

b). The evidence was insufficient to show that the 
I 

defendant had actual or constructive notice of the defect 

~offlplained of. 
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