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.. -.-

State Corporation Convnission, 
Richmond, Virginia. 

Gentlemen: 

! .!' .. } 
·. :. .. ... _ .. / ..... ~ 

C&PT3~zphons 
703 East Grace Street 
Richmond, Viroinia 23219 
Telephone 804-772-2000 

July 30, 1974. 

.. Attached, in duplicate, for filing with your H6norable 
Commission is the following tariff page to become effective September 
1, 1974. 

General Regulations Tariff, S.C.C.-Va.-No. 201 
Section l, 1st Revised Page 11_ 

This filing withdraws the exclusion to the regulation.con
cerning Adjustments for Certain Local Taxes and Fees and will have the 
effect of establishing a surcharge for customers within the City of 
Norfolk. 

.• 
Very truly yours, 

....... General Staff Supervisor. 
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GENERAL REGULATIONS TARIFF 
S.C.C.-Va.-No.· 201 .... 

Chesapeake & Potomac Telephone Company 
of Virginia 

GENERAL REGULATIONS 

D. PAYMENT ARRANGEMENTS AND CREDIT ALLOWANCES (Cont'd) 

6. hijustments for Certain Local Taxes and Fees 

Section 1 
1st Revised Page 11 

Cancels Original Page 11 

When a political subdivision of the state charges the Company a license 
tax or franchise fee at a flat rate or based ort receipts or based 9n 
poles, wires or conduits, so much of the aggregate amount of such taxes 
and fees as exceeds one-half of one per cent of the aggregate bills of 
such customers for exchange service will be billed pro rata to the ex
change customers receiving service within the political subdivision. · 

,.• 

E. LIABILITY OF THE TELEPHONE COMPANY 
. 

In view of the fact that the customer has exclusive contrql over the use of 
the service and facilities furnished by the Telephone Company, and because of 
unavoidableness of errors incident to the services and to .the use of such 
facilities of the Telephone Company, services and facilities are furnished by 
the Telephone Company subject to the terms, conditions and limitations herein 
specified: 

1. Service Irregularities 

The liability of the Telephone Company for damages arising out of mis
takes, omissions, interruptions, delays, errors or defects in transmis
~ion, or failures or defects in facilities furnished by the Telephone 
Company, occurring in the course of furnishing service or other facili
ties and not caused by the negligence of the customer, shall in no event 
exceed an amount equivalent to the proportionate charge to the customer 
for the service or facilities affected during the period such mistake, 
omission, interruption, delay, error or defect in transmission, or fail
ure or defect in facilities continues after notice and demand to the 
Telephone Company. 

• 
When facilities of others are used in establishing connections to points 
not reached by th~ Telephone Company's facilities, the Telephone Company 
is not liable for any act or omisi;;ion of others furnishing such f acili
ties. 

-------· -· ·- --- .. --·---··--·· 

Issued: July 30, 1974 Effective: September 1, 1974 

(D) 

By J. D. Lnn<lcrs. G~n~rnl Staff Supervisor, 703 East Crace Strc·:~, Richmond, Virgi~ia 

-2-



) - . 
I . ,.. ... ·t'- ·1 

. ) ...... ,),£ (1~). 
CO~ONWEALTI-I OF' VIRGIN1A 

S'fA'IE CORPORATION C01L.\ilSSION 

.AT RICH3.10ND, AUGUST 27, 197..; 

APPLICATION OF 

C.HESAPE.:\CCE A...~D POTOr1Lt\.C TE.LEPHO~E COlVIPANY 
OF VIRGTh1A · CASE NO. 19428 

To amend its tariff provision providing ior 
"Adjustments for Certain Local Ta."':es and Fees" 

THE APPLICANT herein. the Chesapeake and Potomac Telephone· 

Company of Virginia (''Company''), by letter dated July 30, 1974, filed With 

the Corn.r:::..ission. a proposed amendment to its present tariffs to become . . 

effective ~pte:c.ber 1, 1974. The Company desires to delete from its . 

"Adjustments for Certain Local Taxes and Fees" ~eiilation the follo·wing 

sentence: 

Excluded from the foregoing adjt!stment a.re all 
franchise fees fixed by contract between the 
Company and the loc21 jty before 1956 • 

. . 

The effect of this amendment would be to allow the Company to ·collect from . . . . 

its customers who are located within any locality presently coming under tbis 

exclusion a surcharge based on the amount _of the franchise fee collecte.d by 

the locality in excess of one-hali of one percent of the aggregate bills of : 

such customers. 
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AND IT APPEARING that the proposed amendment may result in 

increased monthly bills for telephone service in those localities,. coming 

within the foregoing exclusion clause. where a franchise fee in excess of . 

one-half of one percent of the aggregate bills of customers is now collected,. 

that certain members of the public may be affected by this proposed amendroer; 

that a public hearing should be had on the amendment,. that affected members 

of the public should be notified of the heari."1g, and that the effective date of 

the tariff should be suspended; accordingly, 

IT IS ORDERED: 

(1) That a proceeding be instituted, a.::.::>igned Case No. 19428, 

dnckctcd and set for hearing at 10:00 a. m., o:i November 21 .. 1974 .. in 

·i:h~ Commission's Courtroom. Blanton Building, Bank and Governor Streets 
. . , 

~{ichmond .. Virgir.ja, and the proposed tariff amendment be filed therein; , .. , 

(2) That any person desiring to intervene and be heard should give 

";v"I·itten notice thereof by November 6, 1974, to "William C~ YouTig .. Clerk,···· 

State Corporation Com..."11.ission .. with a copy thereof to Joseph E. Blackburn, 

Esquire, Counsel to the Corr .. pany; and that any intervener desiring a copy 

of the Com,.03.Ily's proposed amended tariff should so request in his notice and 

i~ will be supplied; 
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(3) That the Company give members of the public who may be affected 

by the proposed amendment notice of this proceeding by publishing once a 

week for three successive weeks in a newspaper or newspapers of general 

circulation in the City of Norfolk,. and any other areas within the Company's 

service territory which may be affected by the amendment,,. the following 

words and figures: 

NOTICE TO THE PUBLIC 

Notice is hereby given to the public that Chesapeak~ and 
Potomac Telephone Company of Virginia has filed with the 
State Corporation C01nmission a proposed amendment to 
its presently enforced tariffs. This amendment is not a 
request for a general increase in telephone rates, but it 
may result in increased monthly bills rendered for telephone 
service. The effect of the amendment would be to allow 
the Company to collect a surcharge from its customers who 
are located within a locality that imposes certain fees on 
the Company. The surcharge to the customers of a.'rly 
affected locality would be based upon the amount of the 
franchise fee in excess of one-half of one percent of the 
aggregate bills of such locality's customers. A P\lblic 
hearing on this matter has been scheduled for 10:00 a. m. 
on Nove1nber 21, 1974, in the Commission's Courtroom,· 
Blanton Building, Hichmqnd, Virginia. l\Iembers of the 
public n1ay appear and present such relevant data as may 
be desired. The proposed amendment may be seen at the 
office of the Cominission, and at any Company business 
office where bills may be paid • 

.r'\11}- t)c1~~or1 dcsir::ig to inti::~r,,,,.e11e a~.'J lJe l1earrl sh01.11.d so 

notify till""! Cornmission in writin~ by Noven:ibcr G, 1974. This 
notice f;hould include th~~ person's nan1e, adclrc':·.~ nn<l interest 
in the proceeding and should l.>c filed with Willi<>Yl'\ C. Young, 
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Clerk. State Corp.oration Commission. P.O. Box 1197, 
Richmond. Virginia 23209, with a copy thereof to Joseph E. 
Blackburn.; Esquire. Counsel to the Company, 703 East 
Grace Street, Richmond, Virginia 23219. Any intervener 
desiring a copy of the proposed amendment should so request 
:in his notice and it \vill be supplied. 

STATE CORPORATION COlVLMISSION 
OF VIRGINIA 

(4) That a copy of this order and of the proposed amendment be 

forthwith served by the Company on the Commonwealth's Attorney and 

Chairman of the Board of Supervisors, or equivalent officials. of each 

county,. and on the Mayor and Attorney,, or equivalent officials, of each 

city and town, within the Company's service territory which may be affected 

' by the proposed amendment,. such service to be made either (i) in person or 

by delivery to the customary place of business or to the residence of the 

person served. or (ii) by certified mail, return receipt requested; 

(5) That proof of the above publication and service be furnished 

__ __..to the Com.mission at or pr~or to the hearing; 

(6) That enforcement of the proposed amend.:ZJlent shall be suspended 

for a period of si.""Cty (60) days _to begin as of September 1, 1974. unless· 

otherwise, in the meantime, ordered. 
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AN ATTESTED COPY hereof shall be sent to Joseph E. Blackburn, 

Esquire, Counsel to the Company, 703 East 1V1ain Street, Richmond, Virginia 

23219; and an attested copy shall be delivered to the Division of Public Utilities 

and to the Accounting Division. 

-7..;. 
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·~:'.]~>'.\: .. :· · · · ··· 3 •. ,_ Sa~.d franchise -~as g~an~:ed ,i~- ·c~~ns_~d~-~~~~~I.\}tll~.~ :;;./:·::.:;j}~~Y::·~'.§~\.! 
~-1: f~'t·~~···.· Southern Bell_ Telephone and .T~leqraph ·:.Company, . its ·_successqrs~ and·".-('-~/:->· 
~-!$!; .. ' . • . . : . . - . ·'· , '.;- ' . ' / .· -. ... :., y):::;\'..:/, -~ .' 

,, ,4 lt.f"I·· : . . .• . .• 
;:::f.>< .. . assigns, ·pay t}le City_.of Norfolk annua~ly three (3) ·per centum of\·\';.·/-'';'\. 

~~'.i%:: · ... the gross earnings ·realized from l~cd ·telephone·· exchange servicE! ~;:··:;\ 
~{~;;; vithin ~he corporate limits of the City of Norfolk, · ·· .·.· ... · · : Y ·';;

1 
··:; .. :~f:j:/- :· .. ·'t.~: ·: ·.·.-~ ., ' .· 4. ·· Chesapeake. an~ Potoma~ Telephone Company is a successor><;>··'' 
'·.i··;· f;::.;-:· .· ·. . . ' .. • ' . .. .. . . i
. . . ··-·. ., -.··!::-:· ... •'.::,',':-' 

. , j~' ;>to so~~arn. Bell,TalephOlle:and Telegraph company and has lived ~pi:":: .{,~f2 . 
.::-.~~:J:<.~. to its franchise agreement to the present time. : ... · ·_:·t;:c· ···.·.·,·/· .. 

t. <". 5. By its application, Chesapeake and Potomac Telephone .. 

'· . 
!'··· .. "\· ..•. '· .. 

. ··.; 
:.·:.· .. '· 

. '~ 
' 

Company seeks this Couunission to relieve it of paying its negotiated 

,franchise fee. 
·'·,.; -. 

. .. • . 

.. :• . ·. ~~ :~<~ .. !.;,,··: 
':' ... ,, 

,. _jl·. 

6. The City of Norfolk contends that the State Corporation··:; 

conunission can not and/or should not interfere with the negotiated 

terms of a binding legal franchise. 

WHEREFORE, the City of Norfolk prays that the 

of Chesapeake and Potomac Telephone Company be dismissed • 

CITY OF NORFOLK 

1:' • ·: 

-9-
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COMMON\'VT/d.'J.11 OF V!IU.ilNIA 

ST1'.TE CORPORATION COMMISSION 

<;ITV ATTORNEY'S OFFICE AT H.ICHMOND, OCTOBEH 28, l!J74 

.APPLICATION OF 

THE CHESAPEAKE AND POTOMAC 
TELE.PHONE COMPANY OF VIHGINIA 

To amend its tariff providing for 
111\djustrnc:nts for Certain Local 
Taxes and l•'ees" 

CASE NO. 19428 

BY OHDER entered herein on August 27, ln74, enfor·ccment of ihc 

proposed tariff revision filed herein wp.s susµendcc.1 by the Commission, 

pursuant to its authority under §5G-238 of the Code of Virginia,for a 

period of sixty (60) days to begin as of September 1, 1974. 

AND IT APPEAHING that the Commission will be unable to conclude 

its investigation of anc.1 hearing 011 this matter within the aforesaid pcnod 

of sixty (GO) days, 

IT 1S OH.Df:;I-tED: 

That enfor·cement of the proposed tariff revision be, ancl it hereby is, 

further' suspended for an adclitiollal period of ninety (90) days from the day 

the initial suspension period expires, until the Commission otherwise orders. 

-11-



AN ATTESTED COPY hereof shall be sent to .Joseph E. Blackburn, 

Esquire, Counsel to the Company, 703 East Main Street, 11iclunond, 

Viirgini::l 2 :1219 and to Leonard H. Davis, Esquire, City Attorney, City of 

Norfolk, 908 Ci.ty Ilall, Norfolk, Virginia 23501; and an attested copy shall 

be delivered to the Division of Public Utilities and to the Ac:counting 

Division. 

A True Copy 

uesta: 

-12-

,.,,7 r.:-0,,., . 

~~v-f):· c·~:?'-<k</-
Clerk of StJte Corporation Commission. 



BEFORE THE STATE CORPORATION COMMISSION 

COMMONWEALTH OF VIRGINIA 

RICHMOND, VIRGINIA 

APPLICATION OF 

THE CHESAPEAKE AND POTOMAC 
TELEPHONE COMPANY OF VIRGINIA 

CASE NO. 19428 

To amend its tariff providing for 
'"Adjustments for Certain Local 
Taxes and Fees 

STIPULATION 
OF 

DOCUMENTS AND FACTS 

For purposes of the captioned proceeding only, the 

City of Norfolk ("Norfolk") and The Chesapeake and Potomac 

Telephone Company of Virginia ( ''C&P 11
) stipulate and agree as 

follows: 

DOCUMENTS 

1. That the appended docwnents which consist of: 

a. the April 5, 1898, Franchise Agreement 

by and between Norfolk and C&P plus 

related ordinances (Attachment A); 

b. paragraph D.6., section 1 of C&P's General 

Regulations Tariff S.C.C. - Va.·- No. 201 

(Attachment B); and 

-13-



c. the .July, 1974, filing of C&P by which it 

proposes to amend paragraph D.6., section 1 

of S.C.C. - Va. - No. 201 (Attachment C) 

are true and accurate copies. 

FACTS 

2. Southern Bell Telephone & Telegraph Company of 

Virginia ("Southern Bell'') , the original grantee 

of the Norfolk f:ranchise, assigned that franchise 

to C&P on or about October 8, 1912; that C&P, the 

successor to Southern Bell, has at all times since 

that assignment made the payments required by the 

franchise and has otherwise fulfilled the obliga

tions of the grantee set out therein. 

3. The presen.t paragraph D.6., section 1 of s.c.c. -

Va. - No. 201 (Attachment B) was ordered effective 

by the State Corporation Commission of Virginia 

("Commission") following hearings in Case 

No. 12823 [C&P Tel. Co. of Virginia, 12 PUR 3d 1, 

517 (1956)] and following modification to conform 

to the Virginia Supreme Court of Appeals decision 

[City of Newport News v. The Chesapeake and 

Potomac Telephone Co., 198 Va. 645, 96 S.E. 2d 

145 (1957)]. 

-14-



4. Today the only currently effective franchise agree-

ment to which C&P is a party and that predates 

1956 is the Norfolk franchise. Agreements with 

the four other localities (Lynchburg, Pulaski, 

Richmond and Roanoke) that had franchise agree-

ments with C&P at the time of the Commission's 

1956 order in Case No. 12823 have either been re-

negotiated or have expired. The Norfolk franchise 

is the only current franchise agreement C&P has 

which exceeds 0.5% and which is not surcharged to 

local exchange customers of the locality imposing 

the franchise or license fee. 

5. C&P currently surcharges local exchange telephone 

subscribers pursuant to paragraph D.6., section 1 

of S.C.C. - Va. - No. 201 in the following localities: 

Alexandria, Appalachia, Arlington County, 
Danville, Hopewell, Louisa, Portsmouth, 
Richmond, Roanoke, Staunton 

6. Pursuant to section 9 of the Norfolk franchise, 

C&P has endeavored to negotiate amendments to' the 

1898 franchise. These negotiations, which have 

occurred since 1956, have been unsuccessful. 

-15-



7. C&P's payments to.Norfolk under the 1898 franchise 

have increased more than 300% since 1950: · 

Year Amount 

1950 $120, 516 
1955 168, 080 
1960 263,427 
1965 241,437 
1970 449,973 
1971 469,034 
1972 533,656 
1973 550,867 

.. 
REVENUE EFFECT 

8. C&P represents, and Norfolk does not challenge, 

that the additional revenues to C&P, if its .proposed tariff 

amendment becomes effective, will increase the Company's rate 

of return 3 basis points {0.03%) and that a 0.03% additive 

to C&P's current return will not produce a rate of return in 

excess of the 8.65% earnings level authorized by the Commis-

sion in C&P's last rate case (Case No. 19152). 

AGREED to this 21st day of November, 1974: 

CITY OF NORFOLK 

Gordon B. Tayloe, Jr. 
Assistant city Attorney 

-16-

THE CHESAPEAKE AND POTOMAC 
TELEPHONE COMPANY OF VIRGINIA 

By Its Attorneys: 

~~G-~ 
Joseph E. Blac~urn 

t1.~,-~ ----A. W. Whittaker 



GRAl~TH!G PE.i.'tllSSIOH TO THE SOUTH.EIUl BELL TZJ.E:t>HmE AND 

TX;LEGJlAJ:'H co~:1'A~lY t +Ts §YCCESSOTIS AllD ~SIGHS' TO C_OilSTilUCT t 

~CT' OPE....BA'rE .AlID liAU:TAllr SUB-','iAYS' PO;r.z3 t WIRES t CA.BI·~ 

' . AlID OTHEJ:l ELECTRICAL COiIDUCTORS UPOlT, OV-.:IB. A.lID ALO~m THE PUB-

LIC WAYS OF THE CITY OJ.i' N~RFOLK~ VlRGlliL\. 

SECTlOlI 1. Be it o:rdained by too Solect and Common Council 
........ 

of the City of liorfolk, Virginia: Tba.t permission be, and hereby is, . ,. 

granted to tho SoutbGrn Bell Tolephono and Telegraph Company, its sue-

Ce3sors and assigns, to erect, oporata.and .lll3.intain its lines, includ

ing the necessary poles, wiras and fixtures, upon, along and over sub-

ways, with tho necassary ma..Dholes and other appurtenances, under the 

surface of such public ways for the purpose of tra.nsmitting comraunication 

by electricity, the use of.such public ways to b~ under such regulatio~ 

affecting tho genoral suparvision an.d ILB.intow....nce of such public -ways as 

roy be prascribed. by law and the o:.dinances of said. city; provided, ho-.-:o-.-.J:·, 

tbat within tha.t _sect.ion of tho_ city as described in °An Ordiruince e:<to::i•l-

ing the business section of the city in which conduits are to b9 pl8.c·J~", 

passed by the comnon council on Fobruary 8th, 1098, and by tho· Sel<ict 

council on Fobruary 24th, 1898, no pols or ovo!"h3ad fixti~e shall be eroct-

od, except poles and fixturas for local distribution; the use of such public 

ways to be subject to the gone!"a.l roc;ulations ralating thereto as 'f!':J..Y b!l 

proscribed by the laws of the State of Virginia an:l tho ord.imnces of t!:'J 

City of Norfolk govarning the mnnor of tm uso of such public W3.ys ets 

aforesaid. 

-17-
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SECTIOU 2. In conside.::-atlon of tho rights h:n·oin ~anted to 

the Sou thorn Boll Telephone and Tolograph co .. ip-:iny, its succossors and 

assigns, said Corn1nny sh:lll supply to tha City Of l\orfolk, tih~n do::-.=.ndod. 

.by thl3 City Coun~!.ls, free sa:-vica for tho firo alarm -.1tros of tho city, 

empt. th9 said Southern Bell Telephone and Tolograph Company, its succo:::~o~a 

-and assigns, from any license or other tax or assessID9nt that nuy bo lovlci 

by the City of irorfoll::; and as a gu.::i.rantee of tho faithful porfO!"ID.3J1Cu or thJ 

fO!"abolng provisions the books and system of accounts, showing the gross in-

come derived from such local ezchan8'0 telephone businGss as aforeso.id, sk1l~ 

be subj~ct, at th.a ond of oach fiscal yaar, to inspection and. ve::-ification 

by the Audi to!". of th-a City of Horfolk; and it shall be tho duty of tho 

Auditor, upon tho re~uost of the Finance Com~ittee, to so inspoct, audit 

and roport said accounts and verify such reports as lll3.Y be 1!!3.de by tho s~id 

Southern Boll Tolophone and Telegraph Company, its successors and assi_sr.3. 

-18-
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SECT IOU 3. Tho Southern Bell 'l'olophone and Teloeraph COl'T\PZ.DY, 

its succesoors and assigns, before proceeding with ths wor~ of erect in.:; 

poles, or laying sub.7ays, or constructing any of the details connected ~ith 

this franchise, slnll file a writt~n description thereof with tha City 

Engineer at least one vree~ before the beginning of said wor-;i;: so as to &ivo 

the said E.~gineer tlrae to ex.a.r:iine into the re;i.tter, and shall protect ar.d 

not interfere in any way with the existing gas, ;;a.tar, sa':rer o.r other pipJ:> 

in the streets and avonue·s o:f said city, and shall,_ U}.)On notification frur•1 

the said Enc:;ineer, Im.1rn good to tho satisfaction of ths o-::nors of any pir·:?S 

which rray be d.1m:i.ged by it, any drun:ige to said pipes dono by it or its 

workmen, and should the said Sou thorn Boll Toleph.One and Telegr.:l:ph Cot.q1:i.uy, 

its succossors ~n~ assigns, refuse at any time to obey the direction~ of 

t~e said City Engineer in the promises and fail to nuke good any clar:iabo 

whatever to gas, water, sewer or other pipes, or to relay the pa.ver::isnts 
• 

of s~id city to th9 satisfaction of th.a City Engineer, thon tha Southern 

Bell Telephone and Tolegl'aph Comp,;:;ny, its successors and assigns, sh9.ll 

be liable to a fine, payable to the City of Norfolk, of not exceeding 

$100.00 a day, for each and every day'-s delay in carryins out said order, 

after reasonable notlfic2.tlon th9roof, to bo rocovorod by lm1; and should 

tm Southern Bell Tolephone and Tologr~ph Co1np~uy, its successors and 

-19-
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assigns, at the expiration of ton days from tha termination of .such reason-

able notico still :fail to carry out the directions of tha _City Engineer, 

thon tho said Enginoer is horeby authorized and empowered to have said 

damage repaired at tho expense and cost of the said Southern Bell Telephone 

.and. Telegraph Cou~any, ·its. successors and ,assiens; and should they fall to 

pay the expensesand cost of saicl work promptly upon ths bi.lls therefor 

being presented, then the fra.nchiso horein g:rantecl to tho Southern Boll 
.. 

Telephone and Telegraph COrnp3.ny, its successors or assigns, sha.ll at once 

cease and determine, if so ordered by the City Councils; provided, howevor, 

th3.t i:f' th9 failtu~a to carry out any directions from the City E:ngineo1 .. as· 

provided in this section, shall be found to have been unavoidable, thon 

the _said fine h~rain provided for sh:l.11 be remitted. The Southam Bell 

Telephone and. Telegraph Company, its succossors and assigns, shall r1i thin 

sU.ty days from the passase of this ordinanco oilter into a baud p-2..yabls to 
. .. - --· -·4·- ... ·-·- .... -.. _ ... -.-- -· ..... ·- . 

__ .. __ _ 
the City of Norfolk in a pen..9.lty of ten thousand doll~rs, ~1ith security 

sa.ti·sfactory to ths Councils of said City, cond.itionsd to i~d.9!!1'1.ifiJ saiii 

City against any dar.;ago or lost tilt r:a;/ rosult in any uay f1·om ths prose-

cution of said coz:rp-:J.ny's work, whothor to gas, ,;a.ter, sewor, or othe1• 

'pipes, buildin[;s or individuals, or any othor d.:.t.1:~c.;o to property or 

persons, and for tho prop3r rostoration ancl rep:~lr of nil streets and 

paver.:.3nts in any.1ay clisturbod by it; bu~ thJ ·takin~ of c\~ch bond of 

ten thousand dollars by said city shall not be construed n.n limiting to 

this f¥il.JUUt tho liabilities of sa.id Southern Boll Tole.'(lhon~ n.nJ Telegraph 

COL:p-1ny, its succes~ors or assigns, for any dannge or las~ thz.t may recall 
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in arry \7ay :from the 'Prosecution of its work, as aforesaid; and th:> southern 

Ball Telephone and '.Calegraph Co~y, its successors and. assien::>, r.L:.11 • 

upo,n notification by the City Enginser th.:l.t he iutond.s to 12.y ZEr::or or water· 

pipes, at ouca proceed to change the location or any sub':;ays couztn;.ct•::.l by 

1.t tha.t may interfere with the progress of the \'iOrlt:, or else p:i:-otcct th·l 

'same at its own expense and \1ithout cost to tho city. 

SECTimI 4. All worlc un.1.er the ordir.all(:e sha.11 be undor t:h.o 

supervision of the Board of E_lectrica.l control and in compliance with thJ 

ordinancos .of the· City dr norfoDt. 

SECTIO~i 5. This ordinance is subject to the fu.rth.er condition 

that said Southorn Bell .Telephone ~nd Teleeraph Cornp:my, its succos~or::: 

and assigns, sr..all, within sixty cl::i.ys from tl"..9 po.ssago of' this ordi:cm1ce, 

and before the sa.I:l9 shall take effect, 1m.lce and enter into a bond in a 

v",. penalty Of fifty thoUsa~d .. ~ollars, with security satisfactory to th3 
. ·- . ~· -· .. . .. ··-·- .-... ~.------· ····---

Councils of the City of Norfolk, a.ncl payable to said city ·:Ii th condition 

to ind.ecnify and savo lnrmlass ths said city from aey and all dnrr.2.ge or 

dar.nges for \'7hich tho city 'Im.Y beoon:a liable to tho Southern ·States ~elo-

phone Corapany, i~s successors or assigns, by reason of the passaz;o of thi:; 

ordinance, or any soction hereof, in com:equence of the sar...13 beins in co1!

flict with th'3 ordinance entitled ".An ordina.nco c;-.ranting p9rmission to <::. 

R. Bro.-m and J. A. Helvin, and associates, to erect, :t:J8.int~in and condu~t 

undor certain streets su11:'1ays or conduits, pipes or continuous ducts of 

m:)tal steno or otmr d1'1.xablo Ir:.J.terial, and to conduct -:rithin tho ::;2..:.:.J ·:1L·2~ 

for cortain olect!•ical busineso, and to io a tolophona bt1sino::;~r:, adOi1:;1.;J. 

-21-



by the Common Council t.ucust 6th, 169!.i, and by tho Soloct Council /~t:\;-.::,~ 

13th, 1095; providod, Jio·;1evor, th::J.t tho city of Norfolk sli...all notify q.0 

s_outh~rn Bell Tolophono and Tolograph Company, its successors or n::;:;ic:iJ, 

of any suit or nctio~ which ID3.Y be brought by the Southc~·n Sta.tos Tolo

phone Company, its successors or assii:;ns, aeainst the said city for th') 

ca.uses aforesaid, and psrmit the said South'3rn Boll Telephone n.nd.Telo-

··.,graph Company, its successors and assigns, to join with. said city in th9 

defence thereof. 

SECTION 6. The pr1 vilogos conferred by this orcUDa.l!Co m·e 
.. 

·granted upon the condition that the local ox.change telephone service to 

be furnished by the Southern Bell Telophone and Telegraph Comp.:i.ny, its 

successors or assigns, shall be equal in all respects to tho service fur-

· nished by said Company in othor cities in the State of Vireinia. of about 

the· sa.ma population as the city of Nortoll::; othQr·.·1ise tho rights horein 

granted. shall cease and dotermino; provided, 'further, t:hat tl:o South'3rn 

:Bell Tolephona E-nd Telogra:ph Cor:pany, its .. succosso:r:s or assibrn.s, sr...::i.~1 

not :furnish service at rate~ bolm·1 thoso frOLl tim'J to timo chD.rt;cd by 

any oth3r Telophone Cor:!_pany in the city of lrorfolk for the snme service. 
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SECT IOU "I. Ho thing containod in this orcllm.nco shall bo con-

&trued an granting to the Southern Boll Telephone and Telegraph Coeyany, 

its. successors and assigrw, and exclm;iva right or rights, or as prevent-

lng the granting of similar privilegas to other individtU?.ls or companies 

:ro:r like purposes on the public n'C.ys of th9 city of Morfolk. 

SECTIOll 8. The Southern Bell Telophone and Telegraph Comp...'l.ny, 

its successors and as.signs, shall at all tireas bo subjoct to t1'...e general 

ordina.ncos Of the city no7r in oxistenco or \·1hich r:ay b1J hereafter pn.ssed, . 
rola.tiva to th~ l'l:!'.nnor of tho use of p~blic stroCJts or ot"tor public pk.cos 

·by telegraph or tolaphono coll!Panios. 

S!!CT !Olf 9. ~h9 richt to ~Jnd, alter or repeal this ordir.:J.nco 

is horeby resorvod to th~ city Of nor:f'olk at its ploo.m.1"!.'e an.cl. 77i thJ\.t'li · 

rra.kins cocyom:~ t ion for a:::iy damage Ua t rr::q ro::rnl t fro::i zuch amendment, 

alt1Jration or rop~al. 

SECTlOH 10. Tho Southoi.·n Boll Tolophone and Telocro.ph Company 

is o..utllori~od. to use the conduits of any othe1• company, upou such terms 

as r:..'ly be rrr..ttU.3.lly af;rood upon b9tweon such co~ies, and nothing in an 

orclim.nco entitled. "An Ordinance granting :permission to. The An:erican Tolc

:phone and Telegraph Company of V~rginia to construct, erect, Op:lratG and. 

1ro.intain sub--,<;ays, poles, wires, cablEis and other electrical conductors 

on tho public vmys of th9 city of norfolk, Va. 11
, pa.ssed by the Com:r.on 

··council of tho city of 1:orfoll'::, on the .7th day of April, 1897, and. by tho 
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Soloct Co1mcil of said city on tw 11th da;v of l'!ay, 1097, sba.11 be con-

ntruod as forbidding said Amarican Telophono and_ Tolegraph Company of 

Virginia., from ontcring into contracts with the Southern Dsll Telephone 

and 'l'olegm.ph Cor.:;pn.ny for the use of its cond11its. 

SECTIOU 11. This ordimnco shall be in force from its pC!.Ssac;o. 

Adopted by the cora;.on Coimcil April 5th, 1898. 

(Sd.) Jas. L. Uinston, 
Prosident ComJon Council. 

Ado1)tod by tho Select Council April 12th, 1898 • 

A Copy- tosto: 

. (Sd.) J. C~ Carroll, 
President Select Council. 

(Sd.} H. S. Herman, 
City Treasurer. 
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GENERAL R~).;ULATIONS TARIFF 
s.c.c.-va.-No. 201 

.I • :J ·- -l.. ... _ .;... J .. 

The Chesapeake & Potomac Telephone Coinpany 
of Virginfa 

Section 1 
Original Page 11 

GENERAL REGULATIONS 

D. PAYMENT ARRANGEMENTS AND CREDIT ALLOWANCES .. (Cont'd) 

6. Adjustments for Certain Local Taxes and Fees 

When a political subdivision of the state charges the Company a license 
tax or franchise fee at a flat rate or based on receipts or based on 
poles, wires br conduits, so much of the aggregate amount of such taxes 
and fees as exceeds one-half of one per cent of the aggregate bills of 
such customers for exchange service will be billed pro rata to the ex
change customers receiving service within the political subdivision. 

Excluded from the foregoing adjustment are all franchise fees fixed by 
contract between the Company and the locality before 1956. 

E. LIABILITY OF THE TELEPHONE COMPANY 

In view of the fact that the customer has exclusive control over the use 
of the service and facilities furnished by the Telephone Company, and be
cause of unavoidableness of errors incident to the services and to the use 
of: such facilities of the Telephone Company, services and facilities are 
furnished by the·· Telephone Company subject to the terms, conditions and 
limitations herein specified: 

1. Service Irregularities 

The liability of the Telephone Company for damages arising out of 
. mistakes, omissions, interruptions, delays, errors or defects in 

transmission, or failures or defects in facilities furnished by the 
Telephone Company, occurring in the course of furnishing service or 
other facilities and not caused by the negligence of the customer, 
shall in no event exceed an amount equivalent to the proportionate 
charge to the customer for the service or facilities affected during 
the period such mistake, omission, interruption, delay, error or 
defect in transmission, or failure or defect in facilities continues 
after notice and demand to the Telephone Company. 
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When facilities of others are used in establishing connections to 
points not reached by the Telephone Company's facilities, the Tele
phone Company is not liable for any act or omission of others furnish
ing such facilities. 

Issued: Octobe.t' 11, 1967 Effective: October 16, 1967 

By R. W. Neale, General Marketing Manager, 703 East Grace Street, Richmond, Virginia 
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State Corporation Commission, 
Richmond, Virginia. 

Gentlemen: 

'• 

! !l .. } 
·~ ·" ./ .. --'/ ·- .. 

C&PT3~zphons 
703 East Grace Street 
Richmond, Virninia 23219 
Telephone 804-772-2000 

July 30, 1974. 

,• 
Attached, in duplicate, for filing with your Honorable 

Commission is the following tariff page to become effective September 
1, 1974. 

General Regulations Tari'ff, S.C.C.-Va.-No. 201 
Section 1, 1st Revised Page 11. 

This filing withdraws the exclusion to the regulation con
cerning Adjustments for Certain Local Taxes and Fees and will have the 
effect of establishing a surcharge for customers within the City of 
Norfolk. 

Very truly yours, 

JO:-:~-! 0. L.A~-JJ::!1S 
....... General Staff Supervisor. 
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COMMONWEAD .H QF VIRGINIA 

STA TE CORPORA TlUN COMMISSION 

AT RICHMOND, DECEMBER 20, 1974 

APPLICATION OF 

THE CHESAPEAKE AND POTOMAC 
TELEPHONE COMPANY OF VIRGINIA 

To amend its tariff providing for 
''Adjustments for Certain Local 
Taxes and Fees" 

CASE NO. 19428 

OHDER GHANTING APPLICATION 

This matter came on for consideration upon application 

heretofore filed on .July 30,, 1974, upon briefs submitted by counsel 

for applicant and for the protestant, City of Norfolk, and upon 

argument by counsel. 

It appearing to the Commission for reasons stated in a 

separate memorandum opinion of even date herewith that the 

relief sought should be granted, it is, hereby 

AD.JUDGED AND OHDERED that the proposed amendment 

to GENEHL\L HEGULATIONS TAHIFF S. C. C. - Va. - No. 201, 

The Chesapeake & Potomac Telephone Company of Virginia, Sec. D. 

par. 6, Adjustments for Certain Local Taxes and Fees, as here-

tofore filed in this proceeding, be and the same hereby is to become 

effective .as of .January 1, 1975. 
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AN ATTESTED COPY hereof shall be sent to Joseph E. 

Blackburn, Esquire, Counsel to the Company, 703 East Grace Street~ 

Richmond ... Vfrginia 23219; and to Leonard H. Davis .. Esquire .. 

City Attorney, City of Norfolk, 908 City Hall, Norfolk, Virginia 

2:3501; an.d an attested copy shall be delivered to the Division of 

Public Utilities and to the Accounting Division. 

A lf111.11.e Copy 

"ltl!Ste: 
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APPLICATION OF 

TIIE CHESAPEAKE AND POTOMAC 
TELEPIIONE COMPANY OF VIHGINIA 

To amend its tariff providing for 
"Adjustments for Certain Local 
Taxes and Fees" 

OPINION of the Commission 

CASE NO. 19428 

The only point of law raised by the City of Norfolk in the 

captioned proceeding is whether the State Corporation Commission 

has the legal authority, if it be so disposed to act, to authorize C &P 

to surcharge its Norfolk subscribers the amount of any local tax on 

franchise fee paid to that city to the extent that such fee or tax ex-

ceeds one-half of one percent of local exchange revenues. The 

Company's present liability for such tax or fee arises from an 

ordinance adopted by the Common Council of Norfolk on April 5, 

1898, which authorized C&P's predecessor, Southern Bell Tele-

phone and Telegraph Company. its successors and assigns, to 

construct ru1d maintain necessary facilities within the public ways 

of that city to provide "communication by electricity. " The ordinance 

required certain other ndnor considerations from the Company and 

exacted the execution o[ certain bonds to protect the city in prescribed 
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instanecs. It is particularly noted that the ot·dimmcc is just tltat -

an ordinance granting permission to C&P' s predecessor to occupy 

public ways upon the meeting of certain con<libons prececJcnt and 

subsequent. '!'he ordinance, by its terms, can be ttnilaterally 

amended, altered or repealed by the city " ••. at its pleasure and 

without making compensation for any da1nage that may result ..• " 

from such action. 

The ordinance does not grant exclusive rights to the Co1npany, 

but specifically reserves the right to grant similiar "privileges to 

other individuals or companies for like purposes on the public ways 

of the city. • . • " 

The orcJinance further provides that the Company, it 

successors and assigns shall be, ru1d re1nain, subject to general 

ordinances of the city relative to the manner of use of its public streets 

and places. 

As the Company points out, telephone rates currently paid 

by C&P subscribers outside Norfolk reflect, in part, the added cost 

to C&P attributable to the 1898 ordinance which is considered by the 

parties to be in foi-cc anc.1 effect. Since 1955, following an order by 

this Co1nrnj ssion in Case No. 128 2~{. He: _C_!:_c::.~~~~1.kc and Pot~rna<-.:_ 

'J'clcph~~~~Cornpu.ny or Vfrgin:ia, 12 PUH 3d 1, C&P has been permitted 
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to surchaq~e tdcphone subscribers the amount of Ucense taxes an<l 

franchise fees in excess of one-half percent imposed by the locality 

jn which the subscribers receive service. Excepted from this right 

to surcharge are "all franchise fees fixed by contract between the 

company and the locality before 1956." 

At the time of the aforementioned order five localities fell 

within the exemption; today, only Norfolk claims it since the four 

other municipalities appear to have had franchise agreements as 

provided by statute, which are limited in term. Upon renewal sub

sequent to 1956, all such agreements were subject to the present 

surcharge provision of C&P's tariff. 

It appears that the Norfolk ordinance would have been 

controlled by Sections 1287 and 1290, 188 7 Code of Virginia. Section 

128 7 authorizes every telegraph and telephone company, incorporated 

by Virginia, any other state, or by the United States, to construct 

and majntain its facilities along state or county roads or works, over 

the waters of the State, and along all railroads, provided the ordinary 

use thereof is not obstructed. This code section also authorizes the 

construction, maintenance. and operation of telegraph and telephone 

facilities " ..• along and over the streets of any city or town with the 

council thereof. " 
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Section 1290, Code of 1887. reserves to the General Assembly, 

at its pleasure, the right to revoke or modify the rights and privileges 

acquired under Sections 1287 - 1289, the latter two sectjons relating to 

contracts for right-of-way, the determination of compensation therefor 

and title thereto. 

In the present proceeding, the City of Norfolk contends, inter alia; 

that the payment required by the 1898 ordinance is a franchise fee, not 

a rate or charge, for the use of the streets - an adaptation of Judge 

Catterall's reasoning in his opinion in Case No. 12823 in which he said: 

" ••• The order does not apply to franchise fees based on pre-existing 

contractual arrangements. Those arrangements were entered into 

voluntarHy, and are in the nature of payments for easen1ents •.•. " 

He: Chesapeake & Potomace Telephone Company, 12 PUR 3d 519-520. 

The City further argues that the present 3 percent charge can

not be a tax because such can't be levied by contract, citing Danville 

T & P Co. v. DanvHle, 168 Va. 430 (1937). 

We are of the opinion that it makes no diJfcrcnce whetlier the 

present charge made by Norfolk is called a tax or a franchise fee in 

payment of easements; it is within the discretion of the Commission 

to autliorize that it Le treated the same as arc all other franchise fees 
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and license laxes imposed by the nrnnicipalitics of this State upon 

C&P~ i. c., that all such charges hi excess of one-half of one percent 

of the aggregate bHls of such custon1ers for exchange service will be 

billed pro raia to the exchange customers receiving service within 

the political subdivision. 

It is recogni2ecl that there are jurisdictions which treat 

franchise payments to municipalities as compensation for use of the 

streets - to be classed as "operating expense" and spread equally 

arnong all subscribers. On the other hand, at least one such decision 

recognizes that if such payments appear excessive or out of proportion 

to the privilege accorded to use city property, the regulatory body 

" ••. would have power to fix the proper proportion of the payment to 

be allocated to operating expense." State Ex Rel. Pacific T. & T. Co. 

v. Dept. of Public Servic~ 142 P (2d) 498, 52 PUR (NS) 6, at 61 (1943), 

a case relied upon by Judge Catterall in his opinion in Case No. 12823. 

However; looking to the decisions of our Supreme Court, it 

seems evident that the charge fixed by the Norfolk ordinance of 1898 

is more in the form of a tax than it is any sort of contractual payrn.ent 

l'or use or c:asc1ncnts. 

J\i:.; carlit:r 1iulcd, the ortlina11ce, l>y Hs terms, can lJ(: m11c1Hlc'd 

or· rcpc:alcd at tlw will or the city awl the Ccncral As~crnbly could have 

ncgr1icd 01· all<~rc·d I.be pdvHcge or the original contpany at ji.s plcamirc. 
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llnder sut'l1 circumstances we cannot conclurle that a contract ever 

existed between the parties, only a revocable license for which a 

coni.inuiHg charge was made. 

Jn DmwHle '.l' 8..: P Co., above, cited by the City of Norfolk, 

we find further support for the proposition that the charge arising 

frmn the 1898 ordinance was a tax. Speaking of the agreement in 

issue in the Danville case, the Court said: 11 [4] Here there is a -----

consideration moving by consent from and to each of the parties. 

'l'hc amount to be paid is fixed. The use to be allowed is determined. 

Neither present nor succeeding councils of the city may change or 

vary the arnmmt to be paid, or the terms of the contract, except by 

nmtual consent of the parties. Yet no consent is required for the 

frnposition or change of a tax or taxable rate. The ordinance pro-

vision has all tlie characteristics of a contract and lacks those of 

a tax." 1G8 Va. 430 at 436. 

\Ve conclude that the subject ordinance in this· case possesses 

no attributes of a franchise contract with payrnent for use of the city's 

~;L1·cd:;, lnli., io ihc (·011trary, ii. has the neccs~.:~lL'.Y d1a1·:.ictcrisi.:i(·s 

of' a l~tX, l:u!, ;w t';1i·licr ob:3Cl'VCd, WC know oJ' llO slal.lii.OJ•_y pro!Jjhition 

~1J 1;ajn:·:i u1n· g1·auti11;•; iltc tariff change requested l.iy C& I', rcganllc.ss 

of how one dc:fincs tlic nature of the present charge. No good reason 
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i.s upp;trPnt why the residents of Norfolk should be privileged Lo enjoy 

a revcn1Je source from non-resjclents far in excess of that allo\vccl any 

other nrnni cipalily. The facts stipulated by the parties slirnv that C &P 

payrne11~ s to Norfolk have increased ni.orc than 300% between 1950 and 

1U73, rising from $120, 516 to $550, 867. It is our judgment that Hw 

nature of the payments to Norfolk pursuant to the ordinance of 1898 

does not requfre that we treat them preferentially in relation to similiar 

charges by other Virginia cities. 
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Protestant, City of Norfo~.l{ ,- h.ereby ·:gives ,notice ·of·, ... .,_,_, 
: ·->: '1-.:: .. : '. . _:_; ~ ·: ··''. ·.··~· .-.. . . :· ;}· . . . • ··:. \, ...... · . 

. ~. '.' . r:;·~ . . \: ,• :.-.j, , . 
. !»~' · .... 

-, . 
_., .. :· .. ,. 

~ . . .. ,: .. ' . 

i .... ·· .. ~ 
; .. -... ' 
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,:.· .. ' .. 

·.·.··· 

appeal from an Order Granting· Applicat,ion entered· in' tha ·Al>OVE:l :- ?·";·:·, ·. · 
. . ··" '.:.~ 't- ·. '• ·.. . · .. · .. ·. •; .. :::.. • . " -' .. ; ;· .... : .~· . " 

. :: 

captioJ:led caso on Decomber .. 2P-· · 1974 •. 
;··'-',, 

. :., 
_., 

.. . :. .. . . ·~:'_. . 
''-.':,. 

' ~· .", , .. 
ASSIGNMENTS OF ERROR. 

. .... 
·.> · ..... 'l.,.; . ' . . t 

. .·. 

. . ;. l . 
"( ,\,! .. -'-•• ·<· 

'l'he, C()11uni$sid~ e-~red 'in·'arbitrarily and unroasona.~lY': · 
.-.: 7:_.: ·> .. .:" ;.~~ .· :: .. ···:· ., .. ;·· . . .. 

. disregarding· its ea~lier, determination ,of tho· mattora in controversy .. 
c -. ".•, . . . "'· 

in 11•- case arising between th~>same partie!:; / involving tlle same. ·" .. ·';:.~~- -~~: . 

· ... 
issut3s and subs tc:m tially th.:» id0n'ttcal ·facts a~:i those, in tlui· · czrnc . 

I ' ' ." " ;' .1 :' ~ ' '. • • ; • • ' I ' : • ' • '' • • o' 

at· bar~ and which determination was .approvGd, and affiru~cd on .-~P.VElal /"~,:,_ · 
:.. . ... ,i'" ... 

by tho SuprCID(J' Court of. r~pi;>eals of. Vir~1inia. 
.,. 

" 

~' ..... : . . . . 
:· .:·:·· 

2. 'l'he commission,. erred in failinr; to follow the ·. '• 

-36-

.... 
'·,·· ·' · .... 

•j i,~. 



principle of stare decisis · i~: re,;arcJ to· conti·olling questions of ,,, , 

'. ·· .. ·. 

. . ""·r.: . .i: ·'·" 

law decided. by it in an earlier case arising between the same. pa1·ties~ 
.. :· ·.:· .. 

"':.. 

involv.ing oubstantially tht-1 identical factn a~i those in t!1e case· 
".{~· .... 

·at bar, nnd which determination was apt>rovad and affirmed on appeal 

·:,:- · by the SupraI110 Court of Appeals of Virginiu .. 

/ 

1~ ' . ' • . . ~. ~' 

,,ill:· .. 

~ '· ·"' •' 3.· · The Commission orn~d in that its act.ion oxccr.:dn th(;) . ~ . ' 

granted to it· by' the Constitution, statut1.~s and gr.m©ral law ''.-'' 

State of Virginia. . ,,·:, ·:;;i'.:¥t 
.. , . ~, ... ··r:~{:?~t;'~~~ ' .. 

4. 'l'hc Conunission erred in th.'lt its action is cont~ary 

to the law zi.nd is un:aupport,)d by the evidence. 
,), . .J 

.' :< ..;. • I" , 

• . •;.t •• , '1,·. ~ 

CI'l .. Y OF NORFOLK 
;::. I ... 

·"" ;.; . 

·· .. 
_n:1. ua-rorcrr>-:-Jureii' ____ __.. __ _ .. ' 

. :.·· 

Philip R. Trapani 
City.Attorney 

Harold P. Juron 
Assistant City Attorney 

Room ~08, City ua11·nuilding 
Civic Centur ' 
Norfolk, Virginia 23501. 
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I hereby certify· that on· the '9th· dny .of Ja11uary, 1975 ,· · · 

true copies of the foregoing· t~otice of Appeal· and Ass~gnments of 
•.-:.'. 

,·,, . · . . :.•. 

Error were mailed to Mr. A.· w. Whittaker.,.· Coututol for the Chesapeake 

.· . .:'- ··.!... 

.... ·~ 
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