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c&pP l:!::nhone

703 East Grace Street
Richmond, Virginia 23219
Telephone 804~772-2000

. . July30, 197k ;

1

State Corporation Commission, ' ' o A o :
Richmond, Virginia.. -

Gentlemen: oo .

Attached, in duplicate, for filing with your Honorable
Commnssnon is the follownng tariff page to become effective September

1, 1974,

General Regulétions Tariff, S.C.C.-Va.-No. 201
Section 1, Ist Revised Page l[

o This filing withdraws the exclusion to the regulation con-
cerning Adjustments for Certain Local Taxes and Fees and will have the
‘effect of establishing a surcharge for customers wathun the City of
Norfolk. .

Very truly yours,

,ﬂ, st r\ oy Y
RIGIAL T --J‘.:(

JOHM D. LANDERS

General Staff Supervisor.




GENERAL REGULATIONS TARIFF
s c Co‘va.—NO. 201

"

The Chesapeake & Potomac Telephone Company - ’  Section 1
of Virginia . ‘ lst Revised Page 11
. ' ' Cancels Original Page 11

GENERAL REGULATIONS
D. PAYMENT ARRANGEMENTS'AND CREDIT ALLOWANCES (Cont'd)
6. Adjustments for Certain Local Taxes and Fees

When a political subdivision of the state charges the Company a license
tax or franchise fee at a flat rate or based on receipts or based on
poles, wires or conduits, so much of the aggregate amount of such taxes
" and fees as exceeds one-half of one per cent of the aggregate bills of
such customers for exchange service will be billed pro rata to the ex-
change customers receiving service within the political subdivision.

()
E. LIABILITY OF THE TELEPHONE COMPANY

In view of the fact that the customer has exclusive contrql over the use of
the service and facilities furnished by the Telephone Company, and because of
unavoidableness of errors incident to the services and to the use of such
facilities of the Telephone Company, services and facilities are furnished by
the Telephone Company subject to the terms, conditions and limitations hereln
specifled

. 1. Service Irregularities

The liability of the Telephone Company for damages arising out of mis-
takes, omissions, interruptions, delays, errors or defects in transmis-—
sion, or failures or defects in facilities furnished by the Telephone
Company, occurring in the course of furnishing service or other facili-
ties and not caused by the negligence of the customer, shall in no event
exceed an amount equivalent to the proportionate charge to the customer
for the service or facilities affected during the period such mistake,
omission, interruption, delay, error or defect in transmission, or fail-
ure or defect in facilities continues after notice and demand to the
Telephone Company.

When facilities of others are used in establishing connections to points
not reached by the Telephone Company's facilities, the Telephone Company
is not liable for any act or omission of others furnishing such facili-

ties.
Issued: July 30, 1974 } . © Effective: September 1, 1974
By J. D. Landers. General Staff Supervisor, 703 East Grace Stre- ., Richmond, Virgihia
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 COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION

AT RICHMOND, AUGUST 27, 197+
APPLICATION OF

CEESAPEAKE AND POTOMAC TELEPHONE COMPANY

OF VIRGINIA
- CASE NO. 19428

To amend its tariff provision providing fer |
"Adjustments for Certain Local Taxes and Fees"

THE APPLICANT herem, the Chesapeake and Potomac Telephone
COmp..ny of Virgiria (" Company '), by letter dated July 30 1974 flled with -
the Commission a proposed. amendment to 1t=. present tariffs to become
effective S—=nt=mber 1, 1974. Thaa Company desu'es to dele:.e from 1ts
"Adjusiments for Certain Local Taxes and Fees rec‘ulauon the foLomrg
sentence: o | | |

| En{cluded from the 'fofegoing. a’djus-tment‘ are a.l -

franchise fees fixed by contract between the |
: Compa.ny and the 1oczﬂ_1ty before 1956.
The efxect of thls ameudment would be to allow the Company to co]lect fnom :.
1ts customers who are located w1th1n any locellty presen;ly coming u.nder thls
exclusmn a Curcharge based’ on the amot.nt of the franchise fee co]lected b_y

the locality in e‘cc_ess of one-half of one percent of the aggregate bills of

stch customers.
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AND IT APPEARING that the proposed amendment may result in

increased monfhly_ biils for telephone service in those localities, coming

within the foregoing exclusion clause. where a franchise fee in excess of .
one-half of one percemnt of the aggregate bills of customers is now collected,

that certain members of the public may be affected by this proposed amendrmen

‘that a public hearing should be had on the amendment,. that affected members

of the publicl should be notified of the hearing,. and that the effective date of
th¢ tariff should be suspe_ndéd; acgordmgly,
T 1S ORDERED:
(1) T.hat' a proceeding be instituted, assigned Case No. 19428,

dncketed and set for hearing at 10:00 a.m., on November 21, 1974, in

-

the Commission's Courtroom, Blanton Building, Bank and Governor Streé,ts

Z—Zw'.ichmond, Virgiria, and the proposed tafiff amendment be filed therein; .

(2) That any pe'rson desiring to intervene and be heard should givew

written notice thereof by November 6, 1974, to William C. Young, Clerk,--.
State Corporation Commission, with a copy thereof to Joseph E. Blackburh,
Esquire, Counsel to the Compﬂany; and that any intervener desiring a copy

of the Company's proposed amended tariff should so request in his notice and

it will be supplied;

-4-




(3) Th;at the Company give members of the public {v_ho mab; be affected
by the prbpos’ed amendment notice of this proceeding by publishing once a
week for three sucée_ssive weeks in a ﬁewsp‘aper or newspapers of gener.al
circuléﬁon in the City of Norfolk, and any other areas within the Company's
service territory whici; may be affected‘ by the amendmeht, the fo]iowing
words and figures:: |
-~ NOTICE TO THE PUBLIC

Notice is hereby given to the public that Chesapeake and
Potomac Telephone Company of Virginia has filed with the
State Corporation Commission a Proposed amendment to
its presently enforced tariffs. This amendment is nota
request for a general increase in telephone rates, but it
may result in increased monthly bills rendered for telephone
service. The effect of the amendment would be to allow
the Company to collect a surcharge from its customers who
are located within a locality that imposes certain fees on
the Company. The surcharge to the customers of any
affected locality would be based upon the amount of the
franchise fece in excess of one-half of one Percent of the
aggregate bills of such locality's customers. A public
hearing on this matter has been scheduled for 10:00 a.m.
on Novernber 21, 1974, in the Commission's Courtroom,
Blanton Building, Richmond, Virginia. Members of the
public may appear and present such relevant data as may
be desired. The proposed amendment may be seen at the
office of the Commission, and at any Company business
office where bills may be paid.

Any persen desiring to intervene and he heard shoild so
notify the Commission in writing by November 6, 1974. This
notice showld include ithe Person's name, addre::: and interest
in the procceding and should be filed wiih Willjom C. Young,

5.
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Clerk, State Corporation Commission. P.0O. Box 1197,
Richmond, Virginia 23209, with a copy thereof to Joseph E.
Blackburn, Esquire, Counsel to the Company, 703 East
Grace Street, Richmond, Virginia 23219, Any intervener
desiring a copy of the proposed amendment should so reguest
in his notice and it will be supplied. - :

STATE CORPORATION COMMISSION
OF VIRGINIA ‘

(4) That a copy of this order and of the proposed amendment be
forthwith served by the Company on the Commonwealth's Attorney and
Chaarman of the Board of Supervisors, or equivalent officials, of each
county, and on the Mayor and Attorney, or équivalent officbials, of each
city and town, W"lthinltheACompa.ny's séﬁice territory which may be affected
by the proposed amendment, such service to be made either (i) in berson or
by delivery to the customary hlace of business or to the residence of the -

person served, or (ii) by certified mail, return receipt requeSted;

(5) That proof of the above publication and service be furnished
~——to the Commission at or prior to the hearing;
(6) That enforcement of the proposed amendment shall be suspended

for a period of sixty (60) days: to begin as of September 1, 1874, unless’

otherwise, in the meantime, ordered.

-6-




AN ATTESTED COPY hereof shall be sent to Joseph E. Blackbura,
Esqulre, Counsel to the Compa.ny, 703 East Main Street, Richmond, Virginia
’ 23219' and an attested copy shall be dehvered to the Division of Public Utilities

and to the Accounting Division,

A True Copy //7
. 2
o S 7
Clerk of tha State Corparation mm;m? U
{ v




COMMONWEALTH OF VIRGINIA

STATE CORPORATION.COMMISSION

TExprRTE}'IN”nE APPLICATION OF ~ - =
", "CHESAPEAKE AND POTOMAC TELEPHONE
"'COMPANY OF VIRGINIA

PROTEST OF THE CITY OF NORFOLK

.&« L

.VNow comes the protestant,

.’ .‘4~,".

'to the application of Chesapeakeﬁ

T a
, i

Virginia to amend its tariff provision providing for Adjustment

J

3 for Certain Local Taxes and Pees

filed herein, files its protest

-the City of Norfolk




J_3.f said franchise was granted in consideration that 2
"Southern Bell Telephone and Teleqraph Company,‘its succeseors an‘
assigns, pay the City of Norfolk annually three (3) per centum o
the gross earnings realized from 1oca1 telephone exchange service :

:'within the corporate limita of the City of Norfolk.'.

‘“”;4}‘ ‘Chesapeake . and Potomac ‘Telephone cOmpany is a successor

;to Southern Bell Telephoneiand Telegraph Company and hae lived up

: to ite franchiee agreement to the present time.
5. By its application, Chesapeake and Potomac TelephOnefl.Mf"

Company seeks this Commission to relieve it of paying its negotiated Q}:;

i . franchise fee.:

6. The City of Norfolk contends that the State Corporationfﬁ;
Commission can not and/or should not interfere with the negotiated ;“3."

terms of a binding legal franchise.

'WHEREFORE, the City of Norfolk prays that the applicatio

A )
Fov
DR TR it

of Chesapeake and Potomac Telephone Company pe dismissed.

CITY OF NORFOLK

By*
; Gordon B. Tayloe, Jr.
Aesietant City Attorney




‘?;Lednard H. Davis

City Attorney

’k_cordon B. Tayloe,‘Jr.‘

Assistant City Attorney

"Room 908, City Hall Bulldingi}i”x”*

Civic Center
Norfolk, Virginia 23501

. Gordon B. Tayloe, Jr. .
" Assistant City Attorney °




COMMONWEALTH OF VIRGINIA /

\ STATE CORPORATION COMMISSION l
~d 19l

TY ATTORNEY'S OFFICE ' AT RICHMOND, OCTOBER 28, 1974
CITY AT : - :

APPLICATION OF

THIE CIESAPEAKIE AND POTOMAC CASE NO. 19428
TELEPHONIL COMPANY OF VIRGINIA

To amend its tariff p‘r‘oviding for
"Adjustinents for Certain Local
Taxes and fPees'" -

BY ORDIER entered herein on August 27, 19_74,. enforcement of ti'le
proposecd tariff revision filed herein was suspendéd by the Commission,
pu.r;quant to its authority under §56-238 of the Code bf Virginia,for a
period of sixty (60) days to begin as of September 1, 1974.

AND [T APPEARING that the Commission will be unable to conclude
its investi.géﬁon of and hearing on this matter within the aforesaid period
of sixty (G'O) days,

1L 15 ORDERED:

That cnfovrcement of the proposed tariff revision be, and it hereby is,
further suspended for an a.dr,'litional.period of nincty (90) days from the day
the initial suspension period expires, until the Commission otherwise orders.

-11-




AN ATTESTED COPY hercof shall be sent to Joseph E. Blackburn,

'Esqﬁirc, C()Uﬂf;g_l to tho Company, 703 Ezist 'Mai.n Street, Richmond,
Virginia 2-321'9. and to Leonard II Davis, Esquire, C.ity Attorney, City of
Norfolk, 908 (.,‘ity .I]vall, Norfolk, Virgir.\izi 23501; and an attested copy shall
bé delivered to the Division of Public Utilities and to the Accounting
Division.r |

A True Copy 2 &,

: ) T T ) |
Teste: W@/}V"Cr"’. (-"' JJ L u—’%—

R Clerk of State Corporation Commission
4] Ll)‘)l Them .

-12-




BEFORE THE STATE CORPORATION COMMISSION

COMMONWEALTH OF VIRGINIA
RICHMOND, VIRGINIA

APPLICATION OF

| CASE NO. 19428
THE CHESAPEAKE AND POTOMAC

TELEPHONE COMPANY OF VIRGINIA

To amend its tariff providing for
- "Adjustments for Certain Local
Taxes and Fees

STIPULATION
OF o
DOCUMENTS AND FACTS

For purposes of the captioned proceeding only, the
City of Norfolk ("Norfolk") and The Chesapeake and Potomac
Telephone Company of Virginia ("C&P") stipulate and agrée as
follows: | |
DOCUMENTS
1. Thaﬁ the appended documents which consist of:
a. the April 5, 1898, Franchise Agreement
by and between Norfolk and C&P plus
related ordinances (Attachment A);
b. paragraph D.6., section 1 of C&P's General
Regulations Tariff S.c.c. - Va.-;.No. 201

(Attachment B); and

-13-




c. the July, 1974, filing of C&P by which it
:proposes to amend paragraph D.6., section 1

of S.C.C. - Va. - No. 201 (Attachment C)

are true and accurate copies.

FACTS
Southern Bell Teléphohe & Telegraph Company of
Vifginia ("Southe;n Bell"), the original grantee
of the Noffolk franchise,bassigned ﬁhat franchise
to-é&P on or about October 8, 1912; that C&P; the

successor to Southern Bell, has at all times since

‘that assignment made the payments required by the

franchise and has otherwise fulfilled the obliga-

tions of the grantee set out therein.

' The preseﬁt paragraph'D.G., section 1 of S.C.C. -

Va. - No. 201 (Attachment B) was ordered effective

by the State Corporation Commission of Virginia

("Cominission”) following hearings in Case

No. 12823 [C&P Tel. Co. of Virginia, 12 PUR 3d 1,
517 (1956)] and following modification to conform
to the Virginia Supreme Court of Appeals decision

[City of Newport News v. The Chesapeake and

Potomac Telephone Co., 198 va. 645, 96 S.E. 2d
145 (1957)] .

-14-




Today the only currently effective franchise agrece-

ment to which C&P is a party and that predates
1956 is the Norfolk franchise. ‘Agreements with
‘the four other localities (Lynchburg, Pulaski,
»Ricﬂmond and Roanoke) that had.franchise agree-
ments with C&P at the time of the Commission's
1956 order in Case No. 12823 have either been re-
negotiated or have expired. The Norfolk franchisé
is the only current franchise agreement C&P has
whiéh.exceeds 0.5% and which is not surcharged to
Iocal exchdnge cﬁstomers of the lééélity imposing
the franchisg or license fee.
C&P currently surcharges local exchange telephone
subscribers pursuant to paragraph D.6., section 1
of S.C.C. - Va. - No. 201 in the following localities:
“"Alexandria, Appalachia, Arlington County,
Danville, Hopewell, Louisa;.Portsmouth,
Richmond, Roanoke, Staunton
Pursuant to section 9 of the Norfolk franchise,
C&P has endéavored to negotiate amendments to' the
1898 franchise. These negotiations, which have

occurred since 1956, have been unsuccessful.

-15-




7. C&P's payments to Norfolk under the 1898 franchise

‘have increased more than 300% since 1950:

Year Amount
1950 o 1 $120,516
1955 168, 080
1960 263,427
1965 241,437
1970 449,973
1971 469,034
1972 ' - 533,656

1973 550,867

REVENUE EFFECT
8. C&P'represents, and Norfolk does not challenge,
7 tﬁat the additional revenues to Cc&P, if its.proposed'tariff
amendment becomes effective, will increase the Company's rate
of retufn 3.basis poiﬁts (0.03%) and thaf a 0.03% additive
to C&P's cﬁrrent‘return will not produce a rate of return in
excess of the 8.65% earnings level authorized by the Commis-
sion in C&P's last rate case (Case No. 19152).

AGREED to‘this 21st day of November, 1974:

CITY OF NORFOLK " - THE CHESAPEAKE AND POTOMAC
" TELEPHONE COMPANY OF VIRGINIA

Gordon B. Tayloe, Jr. By Its Attorneys:

Assistant City Attorney

Joseph E. Blackburn

%44/,/&27;\

A. W. Whittaker

-16-
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AN ORDINALCE .

GRAKTING PERIISSION TO THE SOUTHERN BELL TILEHONE AND '
TELEGRAPH COLBANY ITS SUCCESSORS AND ASSIGIS, TO QONSTRﬁCT.
ERSCT, OPERATE AND LAINTAIN SUB-WAYS, POLES, WIRES, CABLES
© AND OTHER ELECTRICAL COWDUCTORS UPON, OVER AND ALOXG THE PUB-

LI VAYS OF THS EITY OF NORFOLK, VIRGINIA.

| SECTION 1. bBe.it ordainéd by ths Solect and Common Council

of the City of Nbrfolk,.Yirginia: That permission be, and hereby is,

" granted tp thavSouthern Bell Tolephono and Telegraph Company, its suc-
¢e3sors and assigns, to erect, oporate.and meintain its lines, includ-

ing the necéss#ry poles, wiras and fixturos, upon, slong and over sub-
.ways. with tho necassary manholes and other sopurtenances, uader the

surface of such public ways for the pﬁrp059 of transmitting commmication
by electrlicity, ths usevof.such.pﬁblic ways to bo under such rogulation
affecting the genoral super;ision and maintonance of such public vays as
ﬁay be proscribed by law and the ordinances of ;aid city; provided, howovur,
tbat within that section of the city as doscribed in "An Ordinance extend-
»ing-fhe businosé section of tke city in ﬁhich conduits are to bs placad”,
passed by the Common.Councii on Fobruary 8th, 1896, and by tho Selact
counclil on‘February 24th, 1898, no pols or ovorhaad fixture shall be eroct-
od, except poleé and fixturss for local distribution; the use of such publlc
ways b0 be subjec£ to fbe goneral rogulations rolating thereto as ray bo
proscribed by the laws of the State of Virginiz ani the qrdinandas of tho
City of Norfolk gqvarning the ranner of tho use of such public w2ys as

aforesaid.

-17-




SZCTION 2. In consideratlon of the rlghﬁs horein granted to
. the Southorn Bell Telephone and Telegraph Coqpﬁny, its successors and
assigns, sald Company sh2ll suonly to the City of Korfolk, whon dexznded

- by the City Councils, free service for tho firo alarm wires of tho city,

such wires to be placed upon the topmost arms or fixtures of all poles

. | erocted and space shall also be provided by said Company, froo of cout

- to said City, within all subways constructed under the provisionc of tif:
ordinonce for such wires.| The said Company shall also furnish, freo of

. cost to Sald Clty, ten telenhonea to bo placed as designated by tho Citx

oo’ L R e AR iy

" Councils, and shall also pay to said city annually three (3} por contur

~—— e b B 0\ nmadms e e

of the gross earnings reallzod frOm local telenhone exchaJPe sorvica

————

élt) _ 'withln.the corporate llm1to of thg_qity 9? Norfolk but this doos not ex-
emptAths said Southara Bell Telephons and Telegraph Company, its successura
i : _
3 .and assigns, from any liconse or other tax or assessment that may bo lovici
! by the City of Norfolk; and as a guzrantes of tho faithful pérformanco of thy
! foregoling provisions ths books and systeT of accounts, showing the gross in-
\\. coms derived from suéh local exchango telephone business as aforesaid, ;hul%
\-- be subjoct, at the ond of oach fiscﬁl yaar, to inspection and verification
by the Auditor of the City of Yorfolk; and it shall be ths duty of tho
Auditor, upon tho requost of the Finance Comaittes, to so inspoct, audit
and report saild accounts ana verify such roports as may be wade by tho said

Southern Bell Telephons and Telegraph Company, its successors and assigns.

-18-




SacTIoN 3. The Southsra Bell Tolaphqne and Telsgraph Comany,
its succéssors énd assigns, before proceeding with thé worx of erascting
poles, or laying subways, or constructing any of ths detaiis connected with
;his franchise,.shall filé a writton description thorsof with tha City
Engineer at least ons weex before the boginning of said worik so as to give
‘the said Enﬂlnear time to examine into the mtter, and uhﬂll protoct ard
'not interfers in any way with the existing gas, water, sewer or othor pipds
in the streets and.avéuués of said city, and shall, upon notification from

the said Engineaf, make good to the satisfaction of ths owners of any pir?2s

which may be damaged by it, any damige to said pipes dono by 1t or its

workmen, and should the said Southorn Boll Tolephone and Telegrarh Company,

its successors and assigns, refuse at any time to obey thé'directions of
thé said City Ehgineer-in the premises aund fail to.m;ke,good any damago:
whatever to gas, water, sever or other pipes, or to relay the pavemsnts
of saild city to tbs satlsfactlon of ths City Zngineer, thon ths Southarn
\Bell Telephone and Telegr ph Company, its successors and assigns, shall
be liable to a fine, payable to tha City of Norfolk, of not excoeding

$100.00 a day, for each and every dayﬂs daolay 1n carrylnr out szid order,

o
——

aftor reasonable notification th:roof to bo recovered by law; and should

the Southorn Bell Tolephone and Tolograph Company, its successors and

~19-




assigns, at the expiration of ten days from tha termination of such reason—

able notice still fail to carry out the directions of ths City Enginesr,
thon the said Enginoer is hereby authorized and empowered to kave said
damage repaired at the exponss and cost of the said Southern Beil Telephone
aund Telegraph'Céupany,~ité.suocessors and_gssigns; and srould thsy fall to
pay the exp9nsesand cost of said work promptly upon ths bills therefor
being pressnted, theﬁ tho franchisé bherein granted to tho Southern Bell
Telephona_andfTelegraph Company, its s&ccessors or assigns, shall at ouce
cease and determine, 1f so ordored by the Clty Cotncils- provided, however,
- that 1f tho failure to carry out any dlrectlons frora the City Engineor as’
providod in this section, skall be found to have been unavoidable, thon
the said fine hsrein provided for shall be remltted. Ths Southern Bell
Telephone and Telegraph Company, its succosﬁors and assigns, shall within

sixty days from the passage of this ordinanco entor into a bond rayabls %o

o pp— " AR e et .

the City of Norfolk in a penalty of ten tkhousand dollars, with sccurity
‘ satisfacfory to the Cowncils of said City, conditionsd to indemnify said
Clty against any darago or lost th.t ray rosult in any way from ths prose-

cutlon of uaid cOmn;nJ's work, whothor to ges, water, sewor, or otheyr

pipes, dbuildings or individuals, or any othor darugo to property or
persons, and for the propsr restoration and repzir or 211 streets and
paverdnts In anyway disturbod by it; but tha ‘taking of such bond of

ten thousand doliars by said city shall not be construsd ag limiting to
this amount tho liabilities of éa;d Souther; Bell Teléjhona anad Telegraéh

Company, its successors or assigns, for any damege or 103s thot may recall

-20-
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in any way from ths prosecution of its work, as aforesaid; and ths Southern

Bell Telephons 2nd {elegraph Corpany, its successors and assigns, elnl),
wpon notification by the City Enginaser that he inténds to lay sewor or water’
pipes, at once proceed to change the location of any subsays constructed by

it that may interfere with ths prograss of the worlk, or else protect tha

'same at its own expense and without cost to the city.

éECTIOH 4. All viork under ths ordinance shéll te undor fho
supervision of the Board §f Eleétricél Control and in compliance with thi
ordinances of the City of Norfolk. " B

s:écméz-x 5. This ordinance is subject to the furthar condition
that said Southorn BeliMTBIOphone and Telegraph COmpany; its succescors
and assigns, shall, within sixty days from the passago of this ordinonce,
and beforo the sams shall take effect, make and enter into a bond in a
pepg}?y_gf“£§§thfgggiéggwgpllars,.with socurity satisfactory to thos
Councils of the City of Norfolk, and payable to said city with conditlon

to indermify and save harmless ths said city from any and all dam=gse or

darmages for which the city may becoms liable to tho Southern-States Telo-

phone Company, its successors or assigns, by reason of the passage of this

o:dinanée,‘or'any section hareof, in consequence of the sems boing in con-
flict with tho ordinance entitled "An ordinance granting psrmission to V.
R. Browm énd Je A. Helviﬁ, and associatses, to eroct, maintain and conduct
undor certain stroets subways or conduits, pipes or continuous ducts of
motal stons or other durable material, and.to conduct within tho sa:y 7ares
for cortain oiéctrical. businsss, and to d§ a telephona businosc®, adopicl

-2]1-




by the Common Council tugust 6th, 1695, and by the Soloct Council Av{rent
13th, 1895; provided, however, that tho city of Norfolk-shall notify tlo
Sputhgfh Boll Tolophone and Telegraph Company, 1ts succossors or assigna,
of any suit or action which may be brought by the Southoyn_Statos Teleo-
phone Company, its successors or éssigns, against the éaid city for tho
causes aforesaid, and psrmit the said Southsrn Boll Telephone ond Tele-
“-.graph 6ompany, its suécessors and assigns,‘to Join with said city in ths
defence thereof.

SECTION 6. The privilogaslcohferrod by this ordinanco are
'grahted upon the condition that the local ezdhanga telephons service to
ﬁe_furqished by the Southern Bell Telophone and Telegraph Company, its
successors or assigns, shall be equal in all respscts to the service fur-
"nished by said Company'in othor cities in ths State of Virginia of about
fhe'same population as the city of Norfolk; otharwise tho rights harein
granted shall cease and dotermino; provided, furthsr, that the Southsrn
Bell Telephona and Telegraph Corpany, iﬁs"succéssors or assigns, shall
not furnish service at rates below those from timslto timo charged by

any othar Telophone Company in the city of Norfolk for the same service.

~22-




SECTIOH 7. Fothing contained in this ordinance shall be con-

_ etrued as granting to the Southoern Béli Telephone and Telegraph Company,
1ts successors and assigns, and exclusive r;ght or rights, or as prevent-

.1ng the gfanting of similar privilegas to other 1ndi§1duals or companiés
for like purposes on the public ways of ths city of Norfolk.

_SECfIOH 8. The Southern Bell TeiephOne and Telegraph Company,
its succeséors‘and assigns, shall at all timss bé subjoct fd tho goneral
ordinances of the city now in existenco or which ray be hereafter passed,
folatife to ths mannor of tho use of public strosts or othér publié plocos
by'teicgraph or télaphono companioss . .

Szcrion 9; Ths right to amand, alter o} ropeal this ordirance
Ais horeﬁy reservod to the city of Norf§lk at 1ts,ploasure and without
raking coz:penﬁtion for an; damage tha;; ray rosullt fron such'améndment,‘

altoration or rersaal.

SECTIOH 10. Tho Southarn Bolerolephoﬁe'and Telegraph Company -
" is authbri;ed_to use the conduits of any other company, upon Subhvterms

as ﬁay te mutually agreod upon bstween such cozpanies, and nothing in an

| ordinanco entitled "An Ordinance granting permission to The American Tole-

phone and Telégraph Company of Virginia to construct,'erect, operate and

ﬁaintain sub-ways, poles, wires, cables and other electrical conductors
on tho pubn_¢ ways of the clity of Nerfolk, Va.", passed by the Coumon

~"Council of tho city of Norfolk, on the .7tb day of April, 1897, and by thg

-23-




Solect Council of szid city on the 11th day of lay, 1897, shﬁll bo con-
dtrued-as forbidding sald American Telephone and Telegraph Company 0%
Virginia, from ontering into contracts with the.Southern Bell Telephone
_.and Telegraph Company for the use of its conduits.

SECTiOH 11l.  This ordinance shkall be in force from its passzge.
Adopted by.the Corzmon Councii April 5th, 1898;

(Sd.) JZ-iSo Lo Winston,
Prosident Comaon Council.

Adopted by tho Select Council April 12th, 1896.

(sd.} J. C. Carroll,
Progident Select Council._

A Copy~ teste: (sd.) H. S. Horman,
- : : City Treasuror,




GENFRAL R:GULATIONS TARIFF
S.C.C.-Va.-No. 201

The Chesapeake & Potomac Telephone Coumpany : ' Section 1

D.

6.

of Virginla Original Page 11

GENERAL REGULATIONS

- PAYMENT ARRANGEMENTS AND CREDIT ALLOWANCES (Cont'd)

Adjustments for Certain Local Taxes and Fees

When a political subdivision of the state charges the Company a license
tax or franchise fee at a flat rate or based on receipts or based on
poles, wires br conduits, so much of the aggregate amount of such taxes
and fees as- exceeds one-half of one per cent of the aggregate bills of
such customers for exchange service will be billed pro rata to the ex-
change customers receiving service within the political subdivision.

Excluded from the foregoing adjustment are all franchise fees fixed by

contract between the Company and the locality before 1956

LIABILITY OF THE TELEPHONE COMPANY

In view of the fact that the customer has exclusive control over the use
of the service and facilities furnished by the Telephone Company, and be-
cause of unavoidableness of errors incident to the services and to the use
of such facilities of the Telephone Company, services and facilities are
furnished by the’ Telephone Company subject to the terms, conditions and
limitations herein specified:"

1.

Service Irregularities

The liability of the Telephone Company for damages arising out of

- mistakes, omissions, interruptions, delays, errors or defects in

transmission, or failures or defects in facilities furnished by the

'Telephoue Company, occurring in the course of furnishing service or

other facilities and not caused by the negligence of the customer,
shall in no event exceed an amount equivalent to the proportionate
charge to the customer for the service or facilities affected during
the period such mistake, omission, interruption, delay, error or

" defect in transmission, or failure or defect in facilities continues

after notice and demand to the Telephone Company.
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VWhen facilities of others are used in establishing connections to
points not reached by the Telephone Company's facilities, the Tele-

phone Company is not liable for any act or omission of others furnish-
ing such facillties.

Issued: Octobex 11, 1967 Effective: October 16, 1967

By R. V. Neale, General.Marketing Manager, 703 East Grace Street, Richmond, Virginia
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. C;i! ")
NG
C&P T=l2nhona

703 East Grace Street
Richmond, Virqginia 23219
Telephone -804-772-2000

] - July 30, 1974,

State Corporation Commission,
Richmond, Virginia.

Gentlemen: : . .

Attached, in duplicate, for filing with your Honorable
Commnssnon is the follownng tariff page to become effective September

, 1974.

General Regulations Tariff, S.C.C.-Va.-No. 201
Section 1, Ist Revised Page 11

o This filing withdraws the exclusion to the regulation con-
cerning Adjustments for Certain Local Taxes and Fees and will have the
effect of establlshung a surcharge for customers wnthln the City of ,
~,Norfolk . _ , o

Very truly yours,

RN r\"\‘ ot IR sl
PIGIAL TG EPAR

JoM D. LANDER

General Staff Supervisor.
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)
_» \'! | COMMONWEAL?T{ OF VIRGINIA
i STATE CORPORATION COMMISSION

¢ITY ATTORNEY'S OFFICE AT RICHMOND, DECEMBER 20, 1974

APPLICA TION OF

THE CHESAPEAKE AND POTOMAC
TELEPHONE COMPANY OF VIRGINIA

‘ _ CASE NO, 19428
To amend its tariff providing for
"Adjustments for Certain Local
Taxes and Fees"

ORDER GRANTING APPLICATION

‘This matter came on for consideration upon application
heretofore filed on July 30, 1974, upon briefs submitted by counsel
for applicant and fof the protestant, City of Norfolk, and upon
afgument by counsel. -

It. appearing to the Commission for reasons stated in a
separate memorahdufn opinion of even date herewith that the
relief soﬁght should be granted, it is, hereby

ADJUDGED AND ORDERED that the proposed amendment
to GENERAL R]?JGULATIONS TARIFF S. C. C, - Va, - Né. 201,
The Chesapeake & Potomalc Telephone Company of Virginia, Sec. D.
par. 6, Adjustments for Certail; Local Taxés and Fees, as here-
tofore filed in this proceeding, be and the same hereby is to become

effective as of January 1, 1975,
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AN ATTESTED COPY hereof shall be sent to Joseph E.

Blackburn, Esquire, vCounsel fo the Company, 703 Eést Grace Street,
Richmond, Virginia 2321.9; and.to Leonard H. Davis, Esquire,

City Attorney, City of Norfolk, 908 City Iall, Norfolk, Virginia
2.3501; and an attested éopyl shall be delivered to the Division of

Public Utilities and to the Accounting Division,

A Tnue Copy . A7 €9

‘ .
Ke) ? - P )
2 e , ¢ A & L
| Teste: {//7’{’/ Tieagit e, 0 ytclvb%

Clerk of State Corporation Commission,
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APPLICATION Ol'

TIIE CHESAPEAKIE AND POTOMAC
TELEPIIONE COMPANY OF VIRGINIA

To amend its tarlff providing for _ . CASIE NO. 19428
"Adjustments for Ceriain Local
Taxes and Fees"
OPiNION of the Commission

The only p_oiht of law raised by the City of Norfolk in the
captioned procéeding is whether the State Corporation Commission
has the legal authofity, if it be so disposed to act, to authorize C&P
to s:;urcharge its Norfolk subscribers the amount of any local tax on
franchise fee paid to that city to the extent that such fee of tax ex-~
ceeds one-half of one percent of local exchange revenues, The
Company's present liability for such tax or fee arises from an
ordinance adopt‘ekd by the Common Council of Norfolk on April 5,
1898, which authorized C&P's predecessor, Southern Bell Tele-
-phone and Telegr_aph Company, its successors and assigns, to
construct and niaintain necessary facilities within the public ways
of that city to provide "communication by electricity, §
roq:luired certain olher minor (101‘1sidel'ations from the Co;npany and

exacted the exccution of certain bonds to protect the city in prescribed

-29-
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instances. It is particularly noted that the ordinance is just that -

an ordinance granting permission to C&P's predccessor to occupy
public ways upon the meeting of certain conditions precedent and
subsequent. ‘The ordinance, by its terms, can be unilaterally

amended, altered or repealed by the city '... at its pleasure and

‘without making compensation for any damage that may result..."
from such action, |

The ordinance does nof grant exclusive rights to the Coinpany,
but specifically ieéerves the right to grant similiar "privileges to
other individuals or companies for like purposes on the public ways
of the city... v.."

| The ordinance further provides that the Company, it

successors and assigns shall be, and remain, subject to general
ordinances of the city relative to the manner of use of its public sireets
and places.

As the Company points out, telephone ratcs currently paid
by C&J1’ subscribers outside Norfolk reflect, in pért, the added cost
to C&T’ aliributable to the 1898 ordinance which is considered by the
parties to be in force and effect. Since 1955, following an order by

this Commission in Case No. 12823, Re: Chesapeake and Potomac
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2

to surcharge telephone subsceribers the amount of license laxes and

'franchise fees 1n éxcegs of one-half percent imposed by the locality
in which the subscribers receive service, Excepted frofn this right
to svurcharge-'are "all ffanchise fees fixed by contract between the
company and the locality before 1956, "

At the time of fhe aforementioned order five localities fell
within the exemption; today, oﬁly Norfolk claims it since the four
other munici.palitie's appear to have had franchise agreéments as
pro_j/idéd bvy. statute, ‘which ére limited in term. Upon renewal sub-
sequent to 1956,‘ all such agfeemen’ts were subject to the present
surcharge provision of C&P's tariff.

I't‘appe‘arsvfthat the Norfolk ordinancé would have been
coﬁtrqlled by Sections 1287 and 1290, 1887 Code of Virginia. Section
1287 authorizes every telegraph and telephone company, incorporated
by Yifginia, any othe'f state, or by the United States, to cohstruct
and. maintain its facilities along state‘o‘r'county roads or 'wor.ks, over
the waters of the State, and along all railroads, provided the ordinary
uée thcrcof ig not obstructed, This codeA section also authorizes the
construction, maintenancetand operation of telegraph and telephone

"... along and over the streets of any city or town with the

facilities
council thereof., "
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Secfioh 1290, Code of 1887, reserves to the General Assembly,
al its pleaSufe, the rigl1t to fevoke or modify the rights and privileges
acquired under Sectvions 1287 - 1289, the laiter two sections relating to
célltracts for right-of-way, the determination of compensation therefor
and title thereto,

In the present proceeding, the City of Norfolk contends, inter alia;
that the payment required by the 1898 ordinance is a franchise fee, not .
a rate or charge, for the use of the streets - an adaptation of Judge
: Catterall's reasoning in his opinibn in Case No, 1 2823 in which he said:
" ... The order dbes not apply to franchise fees based on pre-existing
- contractual arrangements., Those arrangements were entered into
"

voluntarily, and are in the nature of payments for easements. ...

Re: Chesapeake & Potomace Telephone Company, 12 PUR 3d 519-520,

The City further argues that the present 3 percent charge can-

not be a tax because such can't be levied by contract, citing Danville

T & P Co. v. Danville, 168 Va. 430 (1937),

We are of the opinion that it makes no dilference whetler the
present charge made by Norfolk is called a tax or a franchise fee in
payment of easements; it is within the discretion of the Commission

to authorize that it be treated the same as are all vother franchise fees
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and-licensc taxes imposed by the municipalities of this State upon

C&P, i.c., that all‘such charges in cxcess of one-half of one percent
of the aggregate bills of such customers for exchange service will be
billed pro rata to the exchange customers receiving service within
the poli'tical subdivision,

It is rec:ogﬁ_ized thét thefe are jurisdictioﬁs which treat
[ranchisc payments:to municipalities as compensation for use of the
streets - 1o be classed as '"operating expense'' and spread equally
amorig all subscribers. On the ofher hand, at least one such decision
recognizes that if such payments appear excéssive or out of proportion
to the privilege accorded to use city property, the regulatory body
"... would have power to fix the proper proportion of the payment {o

be allocated {o operating expense.' State ¥x Rel, Pacific T. & T. Co.

v. Dept. of ublic Sevrvice, 142 P (2d) 498, 52 PUR (NS) 6, at 61 (1943),
a case relied upon bif Judge Catterall in his opinion in Cése No., 12823.
liowever, looking to the decisions of our Supreme Court, it
scems evident that the charge fixed by the Norfolk ordinance of 1898
i1s morc in the 'i’or‘m of a tax than it is any sort of contractual payment
for use of casements.
Ag carlicr noled, the ordinance, by i'té terms, can be amended
or repealed al the will of 1.11(3. city and the General Assembly could have
negated or altered the privilege of the original (tompany at its pleasure,

-33-




Undcer such circumstances we cannot conclude that a contract ever
existed between the parties, only a revocable license for which a

~conlinuing charge was made,

]ﬁ Danville ' & P Co., above, cited by the City of Norfolk,

we find further support for the proposition that the charge arising
from the 1898 ordinance w.as a tax. Speaking of the agrcement in
issue in the Danville case, the Court said: "[4] Here lhere is a
consideration‘moving by consent from and to each of the pafties.
The .amoun‘c to be péid is fixed, The use to be >allowed is determined.
Neither present nor succeeding councils of the city may change or
vary the amount to be paid, or the terms of the coniract, except by
mutual consent of the pafties. Yet no consent is required for the
imposition or change of a ta'x or taxable rate. The ordinance pro-
vision has all the cliaracteristics of a contract and lacks those of
aiax.'" 168 Va. 430 at 436,

We conclude that the subject ordinance in this case possesses
no afirilrm‘lvcs of.a‘ franchisc contract with payment for usec of ithe city's
sleeets, but, 1o the contrary, il has the nceessary characteristics
of atax, Bul, as carlicr obscrved, we know ol no stalutory prohibition
against our gravting the tariflf change requested by C& >, regardless
of how one defines the nature of the prese_nt charge. No good rcason
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is apparent why the residents of Norfolk should be privileged 1o enjoy

a revenue source from non-residents far in excess of that allowed any
other municipalily. The facts stipﬁlated by the parties show that C&J?
‘paymen:s to Nﬁrfolk have increased more than 300% between 1950 and
1973, rising from $120, 516 to $550,867. 1t is our judgment that ihe
naturc of the p‘éyment-s .to Norfolk pursuant to the ordinance of 1898

does not require that we treat them preferentially in relation to similiar

charges by other Virginia cities.
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vaffa CHLSAPEAKB AND POTOMAC, TLLLPHOVL 'COMPAKY

“T:QJAPPLICATION OF

_appeal from’ an Order Granting Application entered in »ha abova .

: ':captionﬁd case. on Decenber 1974.,

':ﬁin a case ariginq butween tha ﬂame partieq, involving ths samc

by tho Supremu Court of npyaalb of Vquinia. _3«

VIRGINIA: : ' S i”i ﬁﬁgﬁfﬁﬁff?

BEFORE THE STATE CORPORATION CORMISSIONH

7o amend its tariff provision ﬁrovxding for ., U E
‘"Adjustments for Certaln Local Taxes and Feeg" 7 - ’

NoTICT OF’A?PBAL*“f" IR

Protestant. City of Norfolk hcreby gives notice of

4

o ASSIGNME&TS’OF’Ennok; 5f£”‘“?U S

-l.:’The Commission errad in arbitrarily and unraasonably

‘.Ha .

‘*deiaregarding its earlier determination of th@ muttera in controve:sy

h"‘iEQUGu and aubstantially th@ id@ntical facts as those- in tha case

1at bar, and whlch dwtormination was approved and affirxcd_onqggpga;;xﬁﬁ“

"2;' The Commiss;on arred in failing to follow the e
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princiule of stara decisis in rugard to ‘controlling guestxonﬁ of

_law decided. by it in an earlier case ariainq between the same. oaxti;;,““*
 Tinvo1ving uub,tantially tha iuonttcal fautq as thoese in the case frﬁ:‘
‘at bar, and which determination was approved and affirmed on appeal
by the ouprame Court of Appeala of Virginia. g

3. The Commission errad in that its action oxceeds the?ff"'

'fpoweré granted to it‘byithe Constitution, statutes and goneral law_":

fiof the State of Virginia.

4. The Commission errecd in that its action is contrary

to the law and is unsupportad by the evidence.
CITY OF hNORFOLK

By __

_ “Harold P. Juren
yAssistant City A*torney

Philip R. Trapani
City . Attornaey

- Harold P. Juren

. Assistant City Attorney
"Room 908, City Hall Building
Civic Centor

- "-horfolk, Virginia ' 23401




l

I hereby certify that on’ the 9th day of January, 197;,

- true copies of tne foregolng Notice of Apaeal and Assignmonts of

| eror were mailed to Hr. A. w..Wthtaker, Counﬁel for the Chnaapeakm‘
‘};,ﬁand Potomac Telephone Conpany of Virginia, 703 East Graca Street,;=*ﬁl
‘ ﬁ :Richmond, Virginia, 23219; to Mr. Richard D. Rogor Jr., General”
\ Counsel, State Corporation Commisaion, Blanton Building, Richmonu,,ﬂ5 a
“fiVirginia; and to The uonorable Andrew P Hillcr, Attorney General éf

57{tha State of virginia, Supremu Court Building, 1101 East Broad Street,

fflaichmond, Virginla, 23219.@J‘3

Harold P. Juren T
- Agsistant City Attorney C
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