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VIRGINIA: IN' THE CIRCUIT COURr OF CULPEPER COUNTY \ 
1"'-

STAT"S HH:!T1'W CO:ru:ISSIO?l!::R 
OF VIRGI!lIA 

vs ••••. · •••••• 
J\n-SR:::Y c. FOSTER 

1~11nvood, 
Virginia 

• • • • PEI'ITION FOR COND!!l!NATI::m 

TO: 'l1IE IIO!w!'vill!E JUDGE OF THE CIRC1JIT com-~ OF CUIP!!:P'ID 
COUNT'I, VIRGDIIi~: 

\ 

Your ?etitioncr, the State TiighwaJ Co~~1dssion8r of 

Virginia, fil13s this Petition in accordance v.1.th Title 33, Chapter 

l. Article 5 or the Code of Vir~nia of 1950. as amended, and such 

.. general lnws as arc a~1plicatle for the purpose of. cond.e:LL'lg the 

iand hareinai'ter uescribed and alleges as ~ollows: 

1. W. D. F.eams, Jr., is the duly authorized agent and 

atto1noy tor the State 1I1gllway Cmnmissioner o'f: Virgi::tla, for the 

purpose of instituting this condemnation proceeding as is shown by 

.a s1tned declaration hereto at.teched.- marked Fxh.ibit ~. and asked 

to be read as a part of this Petition, and ~. D. Remns, Jr. is 

authorized to file this -proceeding in the name of and on behalf or 

the stata Highway c~Im"J.issioner of Viri:;inia. 

2. The real estnte which is af'f'3cted 1n this :proceeding 

lies in stevensburg Magisterial District. CUl:oeper Cou."ltY, Virginia 

and is further descrioed as follows 

l3ein3 as shom1 on Sleet 10 of the plans f.'or Route 15, 
r.tate Highway ?roJect 6015-023-106, l:r.•-201. and i:.1+ng · 

on the south (rii:~ht) sid.e or present :Ro:ute 15 and nd~ 

Jacent to th13 Southern J.{ailroad right or way and tha 

-lands of Willie c. Brown aml Lillian L. :Srown .rrom the 

lands of .Andrew w. PeITOw op::;>osi te a:pproxumate survey· 

centerline Stution 423190 to the center or present 

I 

•. 



Route 676 opposite approximate station 428f70· and con­

taining o.·434 acre, l!:ire or less, land, of' which 0.01 

acr~ is included. in the existing rlght of way and 0.424 

. acre, more or less, is additional land. 

The pro~ort7 is also shom on a pla .. 'l or plans on file in the 

Central Office of the Statt3 Ilighway -Depart:nent, Ricbnond, Virginia 

idc."ltif'led as Route 15, l:>roject 6015-023-106. :R«t:-201, ~beets Uo. 

l;O a'ld. lOB. a copy of which plans being attached, marked Exhibit 

l3, a.'ld :prayec.l. to oo read ns a ~art of this :t'atition. 

3. The richt and propert1 taken a."'ld. intended to be corn-
1'oe su;nle and. 

;;>ensated for 1n this 11roca~ding is the/rigt.1.t oi' way to the land 

shown w1 thin red lines on the a"oresaid plans alon6 with such 

easc::ents as are ne~cled, all or which is described a..'1.d set forth 

.'Q 111 3.'dli"bit !3 and. descril\od in detail in ?aragraph 2 c:r this 

Petition. 

4. The aforesaid land and easements are necessary for 

the construction, reconstruction, alteration. maintena.-ice and re­

. pair ·of' a portion or portions of' .a public highwa.v eworaced. 1n the 

VirBinia Ilighway 5'J stem. known as noute 15, in CUl;>eper County. 

Vireinia. 

~. Your Petitioner has made a bona fide but i..~e.rrectual 

er.rort to :purchase said real estate and eas'3!Ilent, if an.v , f'rom th·3 

O".\ner thereof' tllld h:Js been unnulo to do so ·because oi.' L'13.bili ty 

to a;_,ree u~on the purchase price, or inabilit:1 to locntr;; tha owners, 

~r the inability or the owner to convey a clear title by roason 

Of · disabill ty. 

·6. On.or about the 1st duY of Yarch, 1972, ?etitioner 

cnucod. to be recordod in the 6r.eice ot ti1e Gler'f. o~ this court in 
J:eed Book 222, Paee_, Certificate No. C-21168 as proviqed. by 

lrticlo 5 of Challter 1 of Title 33 or the 1950 Code or Virginia •. 

7. Thereupon :pursuant to the proviainns of the ai'oro9 

eoid Article 5 of Chn~ter 1 of Tltle 33 of the 1950 Jode of 

Virginia, title to th9 lnnd doscr11'ed 1n ParaBrnPh 2 vested in the 

Comm<>nwealth of' Virginin. 

. " 
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8. Your Petitioner is or the opinion that the only 

persons who are entitled to an interest in the compensation to be 

ascertained by this proceeding is Iubrey c. Foster, widow. as 

disclosed by title examination or the above described land. 

\~'l!Ei~'()BE, your Petitioner respectfully prays to this 

l!onJrable Court in accordance with the :provisi~ns Of Article 5 Of 
~;>ter 1 or Title 33 01" the .Jodo of Viri;inia of' 1950. as amended, 

that commissioners may 1)e appointe-l to ascertain and re9ort what -

\vill 1~c a, just cortpensa ti on 1'or t~e land. and ease:ncnt, 1r any, 

herein conds:ned includi:10 the ease;:1ent tor th.a relocati:m of 

- utilities, if' a11y such relocation is re'l,uir-od; and to cletenrl.ne a 

Jt?-st co~-pe.nsation for d.a!;ac;es, if an;1, resulting to the adJaoent 

or ot!ler pro..?erties 01 .. the D"Wner ·ve!~ontl. an:1 a'l!iancer.;c!1t in the -

ovnlue of the property orout:ht a'bout by reason of the location or 

-construction of- this l>UDlic hi~-..7aj'; that pursuant to the pro­

visions o~ C'ha2ter l o-:t Title 33 ·or tllc Code or v~~nia or 1950, 

as a'?lended, ~'J en•1 all def'enda'}ts heret.:l shall be re(lu.ired to · 

-file i.."l v.:ri tinz in th.is cause any c;rou.'1.ds or ti.ef ense which they 

may have hereto, that this court conrirm the ·;resting of title in 

the Co!!II!l~nwealth as aforesaid and tal:e all such other st3J,)s to 

Cnrr'J out the intents of Article 5 or Chapter 1 of Title 33 of the 

Code · o'Z Virginia of 19 50, as amended, as LU.7 be lleces~~r-J; a'ld that 

your Petitioner na:: have such other .t"urt:icr and ge.--ieral relief as 

the nature of the case may require. 

And your Petitioner will ever pray, etc • 

-STATE R!Grt-.V!W CO~'ISSIO!tm 
OF VIllCU:ITA 

.J 
-'l-- ' 

. . ~·· .. 
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w. D. Reams, Jr. 
Attorney at r..a.w 
149 ~ • .Davis Gtroet 
CUlpe:oer, Virt.)inia 22701 

Counsel tor ?etitioner 

cou:m OF CUL?E?ER, tO•\rl.t~ 

This da;{, w. D. P.'Jmns, Jr., _,\ttorne:T for the 3tata 

Big.1wa.v Comnissioner of Vire.!.nia, persom~lly appeared bofore rr.e, ·. 

·. llanc::-· R. Kuhl3., a . NotarJ ?u"blic in Md f'0r the C11unty and State 
' 

at'oresaid. an1l rnade oath that he is the duly npriointcd Attorney for 

the. State Highway Oomr.ti.ssioner 01' Virginia, r:hose na.-:ie is signed 

c to tha above ?et.ition 'by him and that the matters a11d. things stated 

in sai~ ?otition ar~ ture.to the best of.his kn0tv~ed08 and belier. 

Uy co:zmissio:i expires! ]'Pbruary 22. 1975. 

Given under "ZY ha.--id. arid notarial SBal this the._· -...----

·daJ ·O~ March, 1972. 

Uota1~1 Public 

.. . " 



VIRGINIA 

J;tl THE CIRCUIT COURT O'i __ c_UL~PE~P:..:E;;.:R~----'com..~TY 

STATE HIGlf'lAY C04"'.UUSSIONER 
OF VIRGiiUA 

v. 

AUBREY C. FOSTER 

REPORT OF COi~'1ISSIONERS 

1'0: THE HOi:WRJl.BLE _.....;V..:.;F•:.:.N:.;::C:.::E:....:.;M:.:•...::.F..:.;F.;Y'~-------: JUDGE OF SAID COURT 

We the undersigned commissioners appointed by the above 

named Court on _.....;;;J..;;u;.;;l'""y_.;;;;l;.;:;0 __ , 192!._, to .Eix the value of the land 

tak~n herein and damages, ii any, which may accrue to the residue, 

.beyond the enhancement in value, if any, to such residue, by reason 

of the taking, do hereby certify that on ----'J~u~l~y.......,;l~O~---• 19~ 

we were duly aworn and went upon said land in the custody of the 

Sheriff of ---C~u~l~p~e~p~e~r:..---- county, Virginia, or one of his 

deputies, to view the same as directed by the order of said Court, 

said land being briefly described as ;;.:ollows, to-wit: 

Being as shown on Sheet 10 of the plans for Route 15, 
State Highway Project 6015-023-106, RW 201, and lying on the south 
(right) side of present Route 15 and adjacent to the Southern 
Railroad right of way and the lands of Willie c. Brown and Lilian 
L. Brown from the lands of Andrew w. Perrow opposite approximate 
survey centerline Station 423+90 to the center of present Route 676 
opposite approximate Station 428+70 and containing 0.434 acre, mo~e 
or less, land, of which 6.01 acre is included in the existing right 

·of way and 0.424 acre, more or les~, is additional land. 

5 



Upon a view of the property and upon such evidence as was 

before us, we did :.:ix the value of the aforesaid land taken by the 

State Highway Coril.-nissioner (including any easements talccn) at 

$~~-;....;.~-'~·(-~·t~:~~-e __ •'----------~and we do rurther fix the damages which 

may accrue to the residue, beyond the enhancement in value to such 
. .,., 

resiaue4 DY reason of the taking, at ~--/-~~~{:~;~r-~~r-)_._--__ . __ __ 

Given under our hands this 
. ~ // 

--·/,.::.t_, .;...!i_~-- day of .;:;;...-_-cz.;..-...;::.:... ____ ,, 

0 

Conunio~ioners 

.. 
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Ii VIRGINIA 
r: 

1! IN 'lBE CIRCUIT COURT OF CULPEP~R COUNTY 

I! 
! 

STAT3 HIGIWAY COMMISSIONER 
j OF VIRGINIA 

ti 
Ii •· ;; vs. EXCE:PTIONS FILE:D ON BEHALF 
!! 
!' 
" 
jl AUBRZY C. FOSTBR 
1· 

OF STAT~ HIGiWAY CO¥J"1ISSION~R 
TO REPORT OF COMMISSION.t::RS 

I! Parcel 032 

II . II T01 HONORABLE VANC3 M. FRY 

Ii. 
eomes now the State Highway Cormnissioner of Virginia, by 

" i 
! 

counsel, and respectfully excepts to the report of the commissioners 
.I 

l! 
filed July 10, 1974 as followsa 

(1) 'l'he state Highway commissioner excepts to the find-

11 Ii ing of the commissioners that the value of the land taken was 

! 

11 
1! 
ii 

I! 
1! 

Ii 
i: 
I 
! 
' 

$1,000.00 on the ground that said amount is excessive, being in 

excess of the evidence presented both on behalf of the State High-· 

way Commissioner and on behalf of the landowner, and that such 

award indicates that the commissioners acted arbitrarily and 

capriciously. 

(2) 'l'he State Highway commissioner excepts to the find- . 

ing of the com:uissioners that the damages to th~ residue, beyond 

enhancement in value to such residue by reason of the taking was 

. 1 $4,000.00, on the ground that· said amount ia excessive, being in 

.Xceas of the evidence presented both on behalf of the State High-: 
! 

I 
I 

way Commissioner and on behalf of the landowner, and that such 

award indicates that the commissioners acted arbitrarily and I 
capriciously. 
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Wherefore, 'the St~te Highway Commissioner of Virginia 

moves the court to set aside the report of the commissioners both 

as to the value of the take and to damages and to impanel a new 

commission to view the property, hear evidence and make a report. 

Shackelford & Robertson 
J?. o. Box 871 
Orange, Virginia 22960 

STA~ HIWWAY COMMISSIONER OF VIRGINIA 

Of counsel 

Counsel for State Highway Commissioner 

I certify that a true copy of the foregoing exceptions Ii 
l! 

Ii 

was mailed to Robert A. Niles, Esq., Attorney at Law, Remington, 

I 
Virginia, attorney for landowner, this 18th day of July, 1974. 

I 
I 
i 

I 
I 

I 
; 

j 

I 
i 
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VIRGINIA 

DI THE cmCUIT COURT OP CULPEPER COUNTY 

STATE HIGHWAY COI'1MISSIONER 
OF VmGD-IIA 

vs 

AumEY C. FOSTER 

It appa~!ng to the court that the report of the ccm­

m1ss1oners hereinbetore appointed with the certificate or the 

.clerk or this court ridmin1ster1nz.the oath of.said cD:.'l.'l11ss1oners, 

was on the 10th day or July, 1974 duly returned to and filed-by 

the court herein; that thereafter within the til:le provided b7 

law the State Highway Co::im1ss1oner, by.counsel, duly i"1lad his 
. i 

exceptions to oa1d report; that on the 21st day ot October, 1974, I 
. . I 

ouch exceptions were argued by counsel tor the State Highway com- I 
W.ss1oner and by counsel tor the landowner, and the court, after 

hearing the argument, overruled the exceptions, and no cause 

having been shown aca1nst said report; the aame ia accordingl7 

contirmed. 

And it appearing to the court that the said oa:mds-

aioners ascertained that the vnl~ 9t the.land taken heroin was 

$1,000.oO and that the damages to the residue, beyond tho en-

hancemont in value to the rosiduo by reason ot the taking, was 

j4,ooo.oo, and it appearing that the said report ohould be con-

I 
I· 
I 
I 

f1rmedJ therefore, the court doth approve, ratity and confirm I 
uaid report 1n all part1cul~s, and doth contim unto the Common~ I 

I 
wealth or Virginia the tee simple title to the tollO\'lin& propert11 

I 

Bo1ng as 3hown on Sheet 10 or tho J'lans for Route 15, 
State Highway Project 6015-023-106, RW 201, and lying 
on tho south (rit\llt} s!.do or p::-c:Jcnt noute 15 and 
adjnccnt to the ~iouthem Railroud ri;;ht of lmy and 
the lauds 01· \\1ll1e C. Brc•.m tl..'"ld L111:m L. I:::o•m fran 
tho lnn\ia or Andrew W. Pel."rC\1 oppoeito approximate 
aurvey centerline Station 423+90 to the center or 
prooent Routo 676 opposite approximato Station 42B+7o 

l 
l 

i 
I 

I 
-- _____.._ _____________ ___::i__ _______ ~ ________ ...J_ ____ _. 
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and containing o.434 acre, more or less, land, or 
Which 0.01 acre 1a included in the existing right of 
way and 0.424 acre, more or less, is additional land. 

· -And it appearing to the court that the State Highway 

Commissioner has heretofore caused to be recorded in the Clerk's 

Ortice or this court certi.f1cate #C-21168 for $535.00 and that 

! the title to the aforesaid real estate thereby vested in the 

Commonwealth or Virginia, in accordance with the provisions or 
Section 33.1-119 and Section 33.1-122 of the Code or Virginia · 

(1950), as amended, the court doth ADJUDGE, ORDER and DECREE that 

the State Hi~hway Commisaiorer of Virginia pay to the clerk ot 
I 

this court on behalf or Aubrey c. Foster the sum or $4,465.00 with: 

interest at the rate or 6% per annum on the sum or $4,465.00, this: 
I 

being the excess or the award over the amo\Ult represented by the ! 
~ I 

aforesaid certificate ot deposit, tram the 1st day or March, 1972,j 
I 

the day on which the abovementioned cert1t1cate was duly recorded I 
-· I 

1n the Clerk's orr1ce, to the date upon which the principal sum isi 

pa1d into courtJ and the court· ·doth .further order that the Clerk I 
pay sa1d sum to Aubrey c. Foster and R. A. Hiles, his attorney, I 

and may deliver said sum to R. A. N1leuJ and the court doth 

turther order that the Commonweal. th ot Virginia be released from 1 

any.liability by.virtue or the recordation or the certificate 

aroresaidJ and that the proceec:Ungs herein be recorded and indexedj 
I as provided by Section 25-46.27 or the Code or Virginia (1950), a~ 

mnended, with reference to be made showing the book and page num- I 
ber or such recordation on the margin or the page where the Ba.id 

certificate or deposit #C-21168 is spread. 

And the court doth ~ther order and direct that the 

coats herein shall be paid by the State H1ehwny COD1111snioner, but 

it appearing to the court that the ~a:miisaionera lilho served here_1, 

and those persons who were summoned and appeared but did not eerv 

have boen ptt1d in another cause tried on the same day, they e}U\11 

be entitled to no turthor compensation. 

" 
10 
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'l'he State Highway Commissioner or V1rg1n1a, having ex-
. I 

ceptod to the rulings or the court herein, 1s hereby granted leave! 

to tile his notice or appeal and assigm:ients or error and to 

petition the Supreme Court or Virginia for a writ or error and 

aupersedeas, and the execution or this order is auapended during 

I the pondency or this appeal• 
I . I It 18 further ordered pursuant to Rule 5s9(a) or the 

1 
Rules of the Supreme Court or Virginia that the transcript or this 

i 
· 1 proceeding shall beccxne a part or the record herein. 

· EHTERs (s) Vance M.· Fry 
Judge 

~A'"17 11-25-74 I 
,,..,..L""I ----------------

Seeni 
(s) Robert A. Niles 

Counsel tor Landowner 

Excepted tos 
(s) Lloyd c. Sullenberger 
Counsel for State Highway 
Commissioner of Virginia 

A COPY Teste: Dorothy A. Faulconer, Clerk 

I ( 

, Deputy Clerk 



VIRGINIA 

JN THE CIRCUIT COURT OF CULPEPER COUNTY' 

STATB HIGHWAY COMMISSIONER 
OF VIRGINIA 

Appellant 

vs 

AO.BREY C. FOSTER 
Appellee 

NOTICE OF APPEAL AND 
ASSIGN&NTS OF ERROR 

~e State Highway commissioner of Virginia, by counsel, 

petitioner, hereby_ gives notice that he appeals from a final 

judgment of the Circuit court of CUlpeper county, entered Novem-

ber 25, 1974, and sets forth the following assignments of errors 

(1) The court erred in overruling the State Highway 

commissioner's exception to the report of the condemnation com-

missioners and in not setting aside the award for the land taken 

as being excessive, such award being unsupported by the evidence, 

indicating arbitrary and capricious action by the commissioners. 

(2) 'rtle court erred in overruling the state Highway 

Commissioner's exception to the report of the condemnation com-

missioners and in not setting aside the award for the damages to 

the residua as excessive, such award b&ing unsupported by the 

evidence, indicating arbitrary and capricious action by the com-

mia•ionera. 

I 2. 
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A transcript of the trial of the case is to be herein-

after filed. 

Lloyd c. Sullenberger 
Shackelford & Robertson 
P. o. Box 871 

STATE HIGHWAY COMMISSIONER OF VIRGINIA 

Orange, Virginia 22960 
Counsel for State Highway 
Commissioner of Virginia 

l certify that a true copy of the for~going Notice of 

Appeal and Assignments of ~rror was mailed to R. A. Niles, Esq., 

Counsel for landowner, Remington, Virginia, this ..2:.!.. day of 

u~___..., . 1974. 
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1 

1 July 10, 1974 
Court convened at 10:00 A.M. 

2 

3 

4 COURT: Call the Commissioners. 

5 .. Commissioners were called and sworn. 

6 

7 COURT: Members of the Commission, are each of i 

i 
8 you over the age of eighteen? All of you are residents of the 

i' 
' 

9 County of Culpeper for at least six months and for the State of 
; 

10 Virginia for at least one year?· I take it you all ·are. We : I 

11 have two cases here to try today, two condemnation proceedings. 
.•. . . .. ' 

12 One of them is the State Highway Commission against Aubrey c. 

13 Foster. Are any of you related by blood or marriage to Aubrey 

14 c. Foster? 

15 .:commissioners replied in the negative. 

16 COURT: The other case is the State Highway 

17 Commission against Broadus Maddox and Irma H. Maddox. Are you 

18 rela'bed by blood or marriage to either one of those parties? 

19 Commissioners replied in the negative. 

20 COURT: Are any of you employees of the State · 

21 Highway Department? ' 

22 Commissioners replied in the negative. 

COURT: Do any of you presently have pending 

24 against you any proceedings by the State Highway Department, to 

25 condemn any of your land or any proceeding by the State Highway 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 

14-



2 

1 to acquire any of your property by negotiation or otherwise? 

2 ... ' .. commissioners replied in the negative • 
...... ,·.,,:. 

3 COURTs Are all of you landowners in Culpeper 

4 County? All of you own real estate in Culpeper County? 

5 Commissioners replied in the affirmative. 

6 COURT: I am not sure where this project is 

7 located. 

8 0SULLENBERGER: If it please the court, the Maddox 

9 Property is on Route 15 b~b~een Brandy Station and Elkwood on 

10 the southside of the highway near a Gulf Service Station, a 

11 Gulf sign there. Mr. Foster's Property is located across the 

12 railroad tracks just about behind the Maddox Property, off of 

13 a s~condarv road. 

14 COURT: Has anyone discussed these two properties 

15 with any of you? 

. 16 Commissioners answered in the negative. 

17 ,COURT: Do you have any particular knowledge of 

18 the property being taken, other than the general location of 

19 the area? 

20 Commissioners replied in the negative. 

21 .COURT: Do any of you know of any re~son why you 

22 cannot hear these cases and render a fair award in accordance 

23 with the e.ii.dence, .·your··vi·ew·· and the law? 

24 Commissioners answered -in the negative . 

25 COURT: Mr. Sullenberger, do vou have any questio·1s? 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 
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12 

13 

14 

15 

16 
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18 

19 

20 

21 

22 

23 

24 

25 

SULLENBERGER: I have no questions. 

COURT: Mr. Niles? 

NILES: I have no questions. 

COURT: Do you wish to proceed with a view at 

this time? 

'SULLENBERGER: I would like to make a brief 

opening statement at this time, if the court please and then 

we will proceed with the view. 

; COURT: All right sir. 

•i+ Opening Statements by counsel at :th~;?time 
t;:;::.' ' ,, ,-

': WILLIAM E. TRIBBLE I Having been duly sworn 

testified as follows: 

DIRECT EXAMINATION 

By: Mr. Sullenberger 

:. Q Would you state your name, place of residence 

and occupation please? 

., A William E. Tribble, I live in Richardsville 

in Culpeper County and I am a Right-of-Way Agent for the 

Virginia Department of Highways. 

: Q Mr.· Tribble, I show you sheet number 10 and lOB 

of some highway plans and as~ vcu if they show the property of 

Aubrey Foster? 

A Yes sir, they do. 

Q If the court please, these have been filed as 
LANE'S COURT REPORTERS 

COURT SQUARE 
CHARLOTTESVILLE, VA. 

I (o 



Tribble - Direct 

1 an exhibit with the petition ••• 

2 COURT: All right, they will be marked as Highway 

3 Conunissioners Exhibits l and 2, in that sequence. · You better 

4 mark-. them according to, •••• yes, Fl and F2. 

5 HIGHWAY COMMISSIONERS EXHIBITS 1 and 2 so marked 

6 at this time by the Court Reporter. 

7 Q Would you step down please Mr. Tribble? Would 

8 you point out and trace on the plat the Foster Property before 

9 the take of the boundaries shown on the map? 

10 . : A This rectangular piece that we see here, plus 

11 this area and this roadway. • • 

12 Q - Now, what road is this? 

13 A 754 I believe is the designation of that road. 

14 Q W'hat •••• is the land to be taken by the Highway 

15 Department outlined in red on here? 

. 16 _ A Yes it is. The red lines are the actual take • 

17 __ Q What was the area of Mr. Foster's property 

-18 prior to the take? 

19 A According to my records it was 1.16 acres, 1.11 ~. 

-20 , Q How much is being taken? 

21 __ A .424. 

22 Q lfba t is the residue? 

~ - O ~at point four plus. is the land within the 

.25 -red line? 

···LANE'S COURT REPORTERS 
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Tribble - Direct 4 

1 A That •:a correct. 

2 Q For what purpose is the highway department 

.. , 3 going to use this land? 

4 A This will be a service road which crosses 

5 through these properties. 

6 O According to the plans, how far is the front 

7 porch of the Foster property from the proposed right-of-way? 

8 A Approximately ten feet. 

·, 9 Q How far ia it from the·surfaced portion of 

~''Yo ;··''£he road as shown on the plans? 
.. 
A From the surfaced portion of the road I picked 11 

12 the edge closest to the ·house. 

13 Q From the porch to the closest edge? :,· 

,;·i· · :~.ri-~~i ... - . .. 

"'tr 1,:·~;}.-i..~~ 
, ... , . .; - ~, 

A It's approximately twenty-seven feet. 

15 Q You testified that this is to be a service road, 

16 how is it to be surfaced? 

A This will have a sixteen foot gravel surface 

18 with approximately four foot shoulders. They may vary according 

19 ·to whether they are cut or filled but roughly four feet on 

20 either side. 

21 Q What is the cut and fill situation generally 

22 from the beginning of the tail as you referred to it, to the 

property line? 

24 A Actually, as we come from Route 754, there was 

25 a slight fill all the way back to the property until we get to 
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Tribble - Direct 5 

1 the very-end which we saw going across the fence. At that poini 

2 there is a little hump there as you noticed and we ·W:ill be 

3 cutting that down, it will be about a foot or a foot and a half 

4 cut. 

5 O You say a slight fill? 

6 ··. A Yes, from ~ero to eight tenths of a· .. foot. 

7 ~. Q Eight tenths of •••• 

8 j A About nine inches, right. Zero to nine and 

9 a half inchee • 

10 . Q It would be a ditch ••••• 

11 . A It would be a ditch in the cut section, there 

12 would be none in the fill section. That would ·fall off just 

13 a slight hill. 

14 O What is the distance from the secondary road, 

15 754 to what we call the main part of the Foster Property? 

16 .::.A Approximately 340 feet. 

17 .O ·Will the new road, according to the plans, 

18 follow the course of the existing lane generally? 

19 . A Yes, generally until it gets to the Foster 

20 Property and then ,.,e have a curve which brings it back closer 
I 

21 to the right-of-way of the railroad track. 

22 Q I have no further questions. 

23 

24 CROSS EXAMINATION 

25 By: Mr. Niles 
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Tribble - Cross 

Q Mr. Tribble, I know there is an indication of 

somethinq that is to be removed, does that arrow point to this 

property? 

A Yes. This is apparently an old pipe which 

runs under the roadway and it looks like it starts back in here 

This would be in the ditch line as near as I can see and under-

st~nd the old road and comes under the entrance way into the 

property and this is the old pipe. The new pipe would be put 

further back ~nd the new ditch line. 

Q Are you aware of what was situated in this 

square at the end of the roadway owned by Mr. Foster? 

' 
dispute· that? 

. 
.Foster? 

Tribble? 

A No. 

Q If I told you that was a well, would you 
--

A No, I couldn'1: dispute it. 

Q All of this in red is the full take of Mr. 

A Yes sir • 

·A The Foster Property was March 1, 1972 • 

. ' O That' s all • 

REDIRECT EXAMINATION 

By: Mr. Sullenberger 

LANE'S COURT REPORTERS 
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Tribbie - Redirect 

1 Q Mr. Tribble, are you familiar with the farm 

2 that this proposed road would give service? 

3 A. No sir. 

·4 Q I have no further questions. 

5 

6 Witness stood aside. 

7 

8 JOE WINGATE, Having been duly sworn testified as 

9 follows: 

10 DIRECT EXAMINATION 

11 By: Mr. Sullenberger 

12 Q Would you state your full name, occupation 

13 and residence please? 

14 A I am Joe Wingate, I live in Roanoke and I am 

15 a real estate appraiser and consultant. 

16 !'•\"; Q How old are you Mr. Wingate? 

A· Thirty-eight. 

18 .::,,1. NILES: If it please the court, Mr. Wingate ·has 
:-r ..... 

19 testified i~<:';:the.s'~ cases before and we will stlp~late his 

20 qualifications. 

21 COURT: You admit that he is an expert appraiser? 

22 NILES: I do. 

23 . Q I would like to submit these qualifications as 

24 an exhibit. 

25 COURT: No objection they will be received into 

LANE'S COURT REPORTERS 
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Wing~te --Direct 

1 evidence as exhibit F1 and the same one in the other case too. 

2 

3 HIGHWAY COMMISSIONERS EXHIBIT F3 so marked at thilS 

4 time by the :Court Reporter. . < 

~.,.~L:·~:· .. 
5 

6 Q Mr. Wingate, I'll ask you just a few questions 

7 concerning your qualifications to elaborate on what's on the 

8 exhibit. When did you first become familiar with property and 

9 property value in Culpeper County? 

_10 ;:'·A In the early nineteen sixties,. probably around 

11 1962. 

12 .·. Q How was that? 

13 - : A We had a contract at one time with _Culpeper 

14 County to keep their Property :tentification Map, their tax 

15 map up to date. We'd map in the transfers when a partial sell-

16 off of a piece of property was made,. we'd map it in and make an 

17 identification reference to it and also, we'd help the 
l 
' 

18 Commissioner.of Revenue in picking up new construction, new 

19 buildings that were built during the year and we would assist 

20 in evaluating these for tax purposes and that went on for 
I 

21 probably two . years • 

22 . -· Q Have you had any other reason to appraise 

23 property or be familiar with property values in Culpeper County'~ 

24 A In addition to appra,ising on this particular 

25 proj1ect for the Highway Department I have also made appraisals 
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Wingate • Direct 

·l all along route 211, in the northern end of Culpeper County. 

2 Q Over what period of time does this extend? 

3 A These appraisals for the Highway Department 

4 have been since 1970. The route 211 project was probably in 

5 late seventy'and this particular project b~gan, I believe, in 

6 1971. 

7 - - Q Do you do this on a contract basis with the 

8 Highway Department? 

9 ----· A On a lump ·sum basis. 

.. 10 Q Are you being paid to testify here today? 

11 - '. A Yes sir, I am. · 

12 _--- Q ooes your payment depend on what you testify 

13 here to today? 

14 A No sir, it does not. 

15 Q Would you tell the Commissioners how you went 

16 about appraising this pr~ct and tell us a little something of 

17 what went into it1 

18 

19 

20 

21 

22 

24 

25 ' 

. __ A When the contract was first made with the 

Highway Department. the first thing that was done was to study 

sales in the area and this· study was made from the inland area 

all the way to Remington, the county line along route 15 and 29 

and in doing this we wanted to satisfy ourselves as to what 

different type property was selling for. the land and buildings 

and also to talk to builders and people in construction to gain 

some knowledge of building cost in the area and that sort of 
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Winaa t·e · - ni rf'!!~t. 1n 

1 thing. 

2 Q Now, did you appraise the Aubrey Foster 

3 P rope rt y? ,, · 

. . .. ~. 

4 A Yes sir. 

5 ~ Q As of what date was your appraisal made? What 

6 was the date of take? 

7 -- A The effective date was. March 1, 1972. 

8 Q Would you describe this property to the 

9 · CommissionGrs from the ap9raisers point of view? 

10 ;. A Yes sir, this property is located just this 

11 side of Elkwood. It's bounded •••• the northside of the property 

12 bounds the right-of-way line with the Southern Railroad, the 

13 main tract is approximately 110 feet by 310-feet, that's the 

14 main tract where the dwelling is located and then there is a 

15 strip 315 feet long from the property back to secondary route 

16 676. This is where the present access road is located and the 

17 strips average about 25 feet wide. 

18 : Q What was the access to this property prior to 

19 the taking? 

20 .: A There was a private road or a gravel lane 

21 constructed along this 25 foot strip leading to route 676 • 

22 . Q Would you describe improvements on the property? 

23 ,_ A Yes sir, there is a dwelling on the property 

24 which was built approximately 1905, o~ around 1900. There are 

25 five rooms, no basement and it's built on a pier foundation. 
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Wingat~ - Direct 11 

There is no plumbing inside the house. There is a well on the 

side! with a }1and pump, it is not in the house. The .. first level ... ,•:. 

. has a living room, kitchen, bedroom and the second level has twc~ 
\ 

bedrooms. The outside, or exterior, of the house is asbestos 

shingle and it has two porches, wood porches. That pretty well 

describes it. I have additional information if you care to 

look at it. 

Q That's all right. What other buildings, if 

any,. are there on this property? 

.,. A There are three storage sheds located, one of 
' ' 

them is to the side of the dwelling and two of them are at the 

rear of the dwelling and the well is a forty-two foot well with 

a hand pump and there are also scattered shrubs, two pear trees 

along side the house and a cedar tree in front of it and some 

flowers and shrubs and that sort of thing. 

,,,_ 0 Would:·you give the Commissioners your evaluatipn ·. 

of the property prior to taking? 

A Of the whole property? 

0 The whole property? 

A The land contains an area of 1.16 a.cres. I 

valued the land at-$1,500.00. 

Q What does that work out per acre? 

A That's at the rate of $1,300.00 per acre. 

Q What was your basis for that value? 

A This was based on land sales that were studied 
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Wingate - Direct 12 

1 in the area., We found probably seventy-five sales up and down 
... ·: 

2 route 15 and 29 of which we used fifty of them and found them 

3 to be fair market sales, arms length transactions and that's 

4 the only sales that were considered. One of the most comparabl! 

5 properties that was sold, to this Foster P~operty in land, was 

6 located on route 678. This is just north or northeast from the 

7 dwelling. This piece of property that Raymond Brown sold to 

8 the Skyline Exchange Corporation and they later built a house 

9 on it. It was a two acre tract that sold for $1,500.00 in July 

10 of 1970. This would be at a rate of $750.00 per acre. I might 

11 add that any of these sales that this property, the Foster 
I 

12 Property is being appraised ~s of March, 1972 and this sale 

13 
.. 

took place in 1970. Our investigation of sales showed that 

14 property was increasing considerably from year to year so before 

15 'we attempted.to make a comparison·between the tracts we up 

16 dated the sales by 25% per year, which is a relatively large 

17 increase but it seemed to be justified based on market increase~ 

18 , O Were there any other sales used in determining 

19 the value .of the Foster Land? 

20 A There were many other sales that were considered, 

21 this one I think would be the best. There are some properties 

22 over along •••• across the railroad tract, well, here is one up 

near Brandy that John Hume purchased from Graves in August 

24 of 1970, an acre and thirty-seven hundreds and paid $2,700.00 

25 for it. This is a rate of $1,970.00 per acre. This is a very 
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Wingate - Direct 11 

1 desirable lot, on a small moll with a good view and probably a 

2 more desirable piece of property.· It wasn't affected by the 

3 railroad right-of-way. It was in a better residential area. 

4 These and there were others. 
i 

5 :( 0 How far was this Brown Property that\you first 

6 referred to from the subject property, in your estimate? 

7 A A quarter of a mile I would estimate. 

8 O Did it front on what type of 'road? 

9 A It frontad en a second<:>.zy road. l"aved.road, 

10 route 678. This would be the road as you leave the Foster 

11 Property and go to the Elkwood Post Office on the southside of 

12 the railroad tract, you would pass the property. So, it's 

13 between the Foster Property and the Elkwood Post Office. 

14 . Q All right, .now give the Conunissioners the 

15 benefit of yo~r appraisal and improvements? 

. 16 . A The dwelling, I have estimated to have a value 

17 of $7,500.00 and· three sheds would have a combined value of 

18 $600.00, the water system ••• a forty foot well with a hand pump 

19 I would value at a $1,000.00 and other land improvements which 

20 would include trees, shrubs and so.forth I valued at $400.00 • 

. 21 
Q What did' that give you for a total value of 

22 this property? 

23 A 
····', 

A total for the whole property. $11,000.00. 

24 Q How much was taken Mr. Wingate? 

25 A The take was .04?.4 acres. 
LANE'S COURT REPORTERS 
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1 
~ 

Q What, in your opinion, is a fair market value 

2 of the land? 

• 3 '{· A The land taken is just a matter of extending 

4 the $1, '300·.oo per acre and applying it to this area being taken, 

5 which would be $550.00 for the land. 

6 Q To your knowledge, was there any improvements 

7 or any other items within the take? 

8 A There was one cedar tree along the property 

9 line ~djacent to the farm. This is where the take ends, adjace~t 

. 10 to the property line on that side, which was in the take. I 

11 
J 

allowed $25.00 for that. 

12 Q Just briefly, is that the value of the tree, 

13 the contributory value to the property or what? 

14 A I would think so, yes sir. That would be the 

15 value it would contribute, yes. It was rather far removed from 

16 the house and it didn't have any shade value and so forth, it 

17 was1 strictly ornamental. 

18 Q In your opinion, was there any.enhancement to 

19 the residue or damages to the residue? 

20 ,.. A I could find none. This, of course, before 

21 the taking the land had to be maintained b'' the 6wners, it 

22 wasn't·a state maintained road and it may be some enhancement 

23 as it now has a public road leading directly to the property. 

24 The right-of-way line is approximately 10 feet off the porch 

25 at it's closest point and it would be another 18 feet from the 
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Wingate - Direct 15 

I pavement on the road which would be a total of 28 feet approxi-

2 mately off the porch and from the ·main house the porch has a 

3 width of eight feet and this would be 18 feet from the main 
···: 

4 house section to the closest point to the right-of-way and this, 

5 considering .the nature of the road, it will be a dead end road 

6 right in front of this property and it won't be a busy highway 

7 type of roadway so I can see no reason that it would be damage 

s for this. 

9· COMMISSIO~"ER: ¥...ay I ask him something? 

10 ·, COURT: Yes. 

11 COMMISSIONER: Did vou take into consideration the 

12 traffic going by closer to that house and closer to the farm to 

13 which this #ight-:-of-way runs? 

14 A Yes sir, I.took that into account. When the 

15 road ends in front of the Foster Property, it then becomes a 

16 private lane as it goes back to the barns. 

17 
property. 

COMMISSIONER: It will still make it available to that/ 

. 18 A That's correct. That will be the only access 

19 to the farm, through that area. The farm, this one farm, will 

20 be the only property served by the private road. 

21 Q So, in your opinion there is no damage to the 

22 .residue by this offset? 

23 . , ; A That's correct. I think any loss to the house 
:::. 

24 due to the road and the traffic in front of it will be offset 

25 due to the landowner will no longer have to maintain this lane 
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Wingate - Pirect 16 
'1 into the property which is.approximately 400 feet long and I 

2 think that would more than adequately offset it •••• any damage 

3 . that might have occurred to the house. 

4 O Mr. Wingate, you testified that the house, in 

5 your opinion, has a fair market value of $7,SOO., the house 

6 itself? What was your basis for that? What method did you 

7 use and what supporting data? 

8 A ·' There are three ~xceptive approaches to 

9 estimating the value of propert\'· That being the income 

10 approach which is based on the amount of income produced. The 

11 cost approach, which would be the cost new less any depreciatioll 

12 for wear, tear and use and· so forth and also the market approac·1. 

13 The market approach is arrived at by comparing sales of similar 

' 14 
,,, properties, properties that have actually sold to the property 

15 being appraised and in this case there were two properties up 

16 at the Inland Area which were very similar to the Foster Property, 

17 in my opinion. One of these was on the southside of the rail-· 

18 road track just the same as the Foster Property and had access 

19 off of route 665. The ·tract containing .94 of an acre which was 

20 improved with a five room house, it had a bath and stove heat, 

21 very similar except that it did have ?umbing and bath. It had 

22 a garage and two miscellaneous buildings. This property sold 

23 in November, 1970 for $7,500. 

24 O Do you have a picture of that house? 

25 
. 

A Yes sir I do. 
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Wingate - Direct 

1 Q Did you take this photogrBph? 

2 ·A I did. 

3 COURT: I would like to know who bought it and 

4 who sold it? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

O i-nio was the seller in this instance? 

A· It was sold by Arthur VanLieu to Dowell-Rowe 

Corporation, that is made up of David Canavan, Lyle Thompson 

and Roger P_arr.. This was sold November 27, 1970. Deed Book 

?.11, page 224. .• 

exhibit,, F4:., · ... : 

I ·. ~ 
:." ~· 

o· .. I would like to introduce this as states 

.· .. 1·;·'··.1· .. 

HIGHWAY COMMISSION'ERS EXHIBIT F4 so marked at 

this time by the Court Reporter. 

0 This shows the comparable sale, is that correcw? 

A Yes sir, the.t•s the d,..;elling and the yard area 

there and the outer d~..rellings. 

· Q You have any other comparable sales? 

A Yes air, there is one other which is located 

on route 655. '!'hie is the road leading north out of - - -

approximately four tenths of a mile north of routes 15 and 29. 

This was sold by James Kerns to Kenneth Jennings in February 

of 1971. It's an acre of land, 210 foot square lot. Xmproved 

with a one storv cinderblock dwelling with no basement. It bas 
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Wingate - Direct 

six rooms P,lus a utility room and one bath. It is heated with 

2 a wall furnace and this sold for $15,200. 

3 O Do you have a photograph of that? 

4 A I really don't have a detailed photograph but 

5 this shows general location and dwelling. 

6 0 I'll introduce this as exhibit FS. 

7 COURT: I understand there is no objection. It 

8 will be received in evidence. 

9 

10 HIGID'1AY COMMISSIONERS EXHIBIT F5 so marked at 

11 this time by the court Reporter. 

12 

13 0 That doesn't show the house very well. 

14 A It was made some distance from the house. I 

15 am sorry I don't have a close up of it. The house has thirteen 

16 hundred square feet in it and in addition to the house there 

17 was a smalr storage building with one hundred and twenty square 

18 feet in it. 

19 Q So, if you could recapitulate briefly your 

20 opinions as to the value of the take, please sir? 

21 A The value of the take, land at thirteen hundreii 

22 an acre, five hundred and fiftv dollars. The Cedar Tree at 

23 t~.t1enty-fi ve dollars, for a total take of five hundred and 

,·24 seventy five dollars. 

25 O No damages are not offset by this? 
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Wingate - Direct 19 

1 A That.' s co,rrect,. yes. 

2 O Would you answer Mr. Niles' questions? 

3 

4 CROSS EXAMINATION 

5 By: Mr. Niles 

6 O Mr. Wingate, are you familiar with the farm 

7 this service road will provide access to? 

8 A Yes sir, I made an appraisal of the farm. 

9 O How large·a farm is it? 

10 A I do~'t recall the exact acreage, I would say 

11 in the. neighborhood of three hundred acres. 

12 O ·I.t is a dairy· farm isn't it? 
\' '·' , .... ~ :..; ;··, 

13 A Yes. 

14 O How many houses are on it? 

15 A . There are. three. houses that this road would 

16 provide access to. 

17 · O , When was the last time you were on the farm? 

18 A It would have been a year.or more, eighteen 

19 months ma vbe. 

20 Q If I told you there were nine houses on it at 

21 the· present time would you disagree with that? 

22 A I know that the property has sold in recent 

~ months maybe and it .could be •••. 

Q Sold to a Mr. Pollard didn't it? 

25 A I believe th8t's correct, yes sir. Th.ey mav 
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Wingate - Cross 

have been built since then. 

O You are not aware of the fact that he has 

placed six· more add.itional· houses on that property? ;o,: 

A No sir, I wasn't aware of it. 

O It is a.fact is it not that farm was almost 

four hundred acres? 

. A , As I said, ·in the three hundred acre range. 

I don't recall the exact acreage. 

0 It is .also a fact that milk trucks will have 

to use this service road, will they not? 

A ·They use this each morning, yes. 

O Do you know of anything that would prohibit 

Mr. Faller from increasing the number of houses from nine on? 

: A No sir. As far as T know it wouldn't be any-

thing other than the zoning ·ordinance, health ordinances. 

Q l.fllat method do you use to determine the price 

. of which property sells? 

A This is based on a study of .properties that 

are actually sold, i•s that the question. 

< O You do that in the .land records? 

A Yes sir. After the sale is found we go into 

the •••• go to the propertv and talk to the buyer and seller, if 

we are unable to contact both of them we try to contact one at 
I 

least and find out at least the nature of the properv and the 

nature o~ the sale. 
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1 Q What I a~ specifically asking Mr. Wingate, is 

2 there a method by which you could determine from looking at a 

3 ·deed, what the purchase price was? 
. ky. 

You c~n tell whether o-r not/thE:.. tax stamps, ~ . . A 4 ;.; ·:-="'. 

f::~r':;~~.:~H,: J . .'~$~~~ 

5 yes sir. i : . ' 

6 Q The tax etamps .are $20.00, that means it. sold 

7 for twenty thousand dollars, is that not correct? 

8 A That would be based on the sellers tax, yes 

9 sir. 

10 Q Did you appraise the Merle Whitman Property 

11 in Elkwood, almost adjacent to this property? 

12 A· Merle Whitman,,I appraised the Br01...m Property 

13 which adjoins this. 

14 O This doesn't adjoi~ it, on the other side of 

15 the road, on 2 9? 

16 A I don't recall the name right off, no sir. 

17 Q Now, it's your testimony that milk trucks dail~ 

18 or the traffic from nine houses at the present time going right 

19 in front of Mr. ~oster's House does not result in damages to 

20 the residence of this propertv? " 

21 A I shouldn't think so. This, of course, is 

22 built as a service road and there won't be the amount of 

23 traffic •••• what I intended to do, the idea to put across was 

24 that this is not a through road as s~_ch and there wouldn • t be 

25 traffic back and forth continuously as there would be on a primary 
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1 or a road that served a greater area. 
,·· 

2 O It's not a dead end road? 

3 
A As far as public maintenance it dead ends at 

.... ·: .. 
4 ·the end of this property but it extends in a private nature 

5 through the farm. 

6 
Q Is not all the farm machi~ery required for 

7 this farm would have to go across this? 

8 
A That's correct. This would be a public road-

9 way up to the farm. 

10 
O It is also a fact, is it not, that Mr. Foster 

11 ,~ill have no control over this property taken from him? The 

12 Highway Department has the right to use it all? 

13 
A That's correct. They are, of course, building 

14 the road under certain specifications and plans. 

15 
Q Which are all subject to change? 

16 
A They possibly could change to some degree, I 

17 don• t know •••• the construction features and so forth, but the 

18 

19 

20 

21 

22 

24 

25 

elevation of the road I don't believe they would.change that, 

without creating damage to· do it and then I think Mr. Foster 

would be entitled to a different claim. 
I 

Q This comes within ten feet of his porch, did 

you say? 

r·,, A The right-of-way line is approximately ten 

feet off the closest point of the porch, yes. 

Q I have no further ques·tions. 
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3 

4 

COURT: You may.stand aside. 

Witness stood aside. 

SULLENBERGER: The Highway Department rest. 

COURT: All/right. Under the Commission it has 

5 be,en decideq that ••• to proceed with all of the evidence on the 

6 Foster Case and then proceed· with the evidence on the other 

7 case. ·Now, the landowner in the Foster Case will proceed with 

8 his evidence. 

9 

10 R. cARL FALLER, Having been duly sworn testified 

11 as· follows:· 

12 DIRECT EXAMINATION 

~ By: Mr. Niles 

14 Q Give Your Honor and the Commissioners your 

15 ·name and address please?· 

16 

17 

18 

19 

20 

21 

22 

23 

24 County? 

25 

A Carl .Faller, ·Remington,· Virginia. 

Q What is your occupation Mr. Faller? 

A Real Estate Appraisals. 

Q Are you a Real Estate Broker? 

A Yes sir I am. 

Q Where is your office located? 

A Remington, Virginia. 

0 Have you bought and sold property in Culpeper 

A Yes sir I have. 
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Faller-- Direct 24 

1 Q Are you familiar with any values in the Elk-

2 wood Area? , · ;· 

3 A Yes.sir I, am. 

4 Q Concede his qualifications and ask ••• 

5 COURT: All right, it's admitted that this man is 

6 a qualified expert apprai.ser. Has Mr. Siullenberger seen a 

7 list of his qualifications? 

8 SULLENBERGER: I have seen them. 

9 Q Now, Mr. Faller did you ha.ve an occasion, at 

10 the re~uest of ·Mr. Aubrey Foster, to make an appraisal of his 

11 property located:: in the village· of Elkwood? 

12 A Yes sir I did~ 

13 O Was the date, the effective date of that 

14 appraisal March 1, 1972? 

15 'A I have date of take, March 2, 1972. 

16 .Q Would you give his Honor and the Commissioners 

17 the benefit of this appraisal please? 

18 ~- A Yes sir. The date of take, March 2, 1972, the 

19 day of the appraisal was . the same. The propertv is located nea'"' 

20 the village of Elkwood, the Stephensburg District of Culpeper 

21 County, Virginia. Acreage is one, the zoning is Al or two 

22 acres per single family dwelling with a sixty feet set back frOJ~ 

23 a right-of-wav line. Utilities are telephone and electricity. 

24 The highest and best use is single family residence. The 

25 property is im?roved with a two storv asbestos shingl~ house 
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Faller - .Direct 25 

1 with two bedrooms, ·living room, dining room, kitchen, storage 

2 room and flower room. Heat is by oil space heater and wood 

3 heater in kitchen. It has a·metal roof and the floors are 

4 pine or bardwood. Toilet facilities are by pit pivet, the 

5 well is 42 feet approximately in depth. In arriving at the 

6 ·fair market value I used a cost approach minus depreciation in 

7 similar sales approach. The cost approach, I used a different 

8 square footage for each level in the house and each room in 

9 the house. In the pantry I used a elght dollar p~r squax-e foot 

10 value, which would be five hundred and sixty dollars. In the 

11 kitchen area twelve dollars a square foot, two thousand three 

12 hundred fifty two dollars, the living room and dining room 

13 area, four hundred and twenty square feet, twelve dollars a 

14 square foot, five thousand forty and a flower room, forty-five 

15 square feet, twelve dollars a .sauare foot, the front porch at 

16 four dollars a square foot, side porch of four dollars a square 

17 foot and the second floor at four hundred and twenty square 

18 feet, ten dollars a square foot for four thousand two hundred 

19 dollars, for a total replacement cost new, thirteen thousand 

20 seven hundred and twenty-one dollars. Minus my depreciation. of 

21 two thousand seven hundred and forty-two dollars and forty 

22 cents or a total depreciated, replacement cost of ten thousand 

23 nine hundred and sixty-nine sixty. That is just the dwelling 

24 itself. To that I added the well at three hundred dollars, the 
. 

25 land at one thousand dollars for a total replacement cost of 
.. 
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Faller - Direct 26 

land and improvements of twelve thousand, two hundred and sixty 

nine sixty. I rounded that back to twelve thousand dollars. 

COMMISSIONER: What was that figure again? 

A Total land and the house, twelve thousand two 

hundred and sixty-nine sixty and I just dropped the two hundred 
., 

sixty-nine sixty and made it a round figure of twelve thousand 

dollars. The similar sale that I considered was that of Garcia 

Dan Thorpe that was conveyed October 22, 1971. It was conveyed 

to Marion O. Glascock and the consideration· was sixteen thousan<~, 

nine ninety-five for three quarters of an acre. It is located 

near Brandy Station. This property, I had to do a considerable 

amount of adjustment in that it was superior to the subject 

property. The sale price was sixteen, nine ninety-five and of 

couJm I had to adjust it back in line with the subject property 

.in that it had a bath and a half, it was somewhat larger, it 

was a little bit better wiring quality and it had a garage. Now 

the fair market value then before the take would be twelve 

thousand dollars and was point four three four acres of land 

taken. At a thousand dollars per acre., it would be four hundred 

thirty-four dollars for the take. The total fair market 

immediately after the take would be eleven thousand, five.sixty-

six. The damage to the residue is two tho~sand five hundred 
:) ... ::.:.- : \ .':_ .:.:. . . 7-.:~ 1 

dollars for a .. total take in'dam~qes of two thousand, nine hundr~~d 
.. •. 

and thirty-four dollars, the fair market value after take and 

damages would be nine thousand and sixty-six dollars. In 
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Faller - Direct 27 

1 reference to my thousand five hundred dollar damage figure, by 

2 placing the service road in the right-Of-way within approximate~y, 

3 it will be placing the right-of-way line within approximately 

4 ten feet of the front porch and I felt that this was a con-

5 servative damage figure of twenty five hundred dollars. The 

6 required setback line from any right-of-way area is sixty feet 

7 and it will be approximately now, ten feet. They could almost 

8 spit out their O\'.'Il right-of-way. It would also be placing it 

9 in a non~conforming lot size for that area, it would be less 

10 than what is required. I have some pictures of similar sales 

11 if you would like to see it. 

12 Q We would like to introduce them into evidence. 

13 COURT: All right, it.will be defendant's F2 and 

14 F'3, isn't it? 

I' 
15 NILES: Yes sir. 

16 

17 " DEFENDANT'S EXHIBITS F2 and F'3 so marked at this 

18 time by the court Reporter. 

19 

20 Q By non-conforming lot size is it correct to 

21 say that if the house burnt down you could not replace it? 

22 ,,, SULLENBERGER: If the court please, that's a 

23 
H.;. 
• - • question. I don't know that this witness ••• if legal • • • 

24 a real estate appraiser qualified.~ 

25 COURT: Well, if he is familiar with the zoning 
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Faller - Direct 28 

1 ordinances of the County of Culpeper and what effect they would 

2 have he can answer the question. In otherwords, this property 

3 .has been ~endered ••••••• the question is whether or not this 

4 property can be used for residential purposes in the event the 

5 present use is terminated because of destruction of property 

6 or the improvements. I don't know whether he knows or not. It 

7 would depend upon his knowledge of the zoning ordinance for 

8 Culpeper County and most appraisers are familiar with them. 

9 Q As he stated in the record it waP non-confo!'mi~q, 

10 that's based on knowledge of the zoning ordinance. 

11 . COURT: Well, I think one of the things an 

12 appraiser considering no damage to the residue is whether or not 
use 

13 if something happens to the existing/of it or improvements on 

14 it, whether or not it can be reused for _that same purpose or 

15 not. Do you know whether that is so or not? 

16 A It is my understanding sir, from the Zoning 

17 Office, that if a property in a non-conforming use is burned 

18 down and is vacant for a year then it would be limited to being 

19 rebuilt. I am not saying that it• s impossible but the ordinancj~ 

20 would require you to rebuild ~>1ithin a year. If for some· reason 

21 you didn • t you would lose the use to ••• 

22 COURT: Unless you got a variance? 

A Yes sir. · 

24 Q I have no further questions. · Answer Mr. 

25 Sullenberqer's questions • 
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1 CROSS EXAMINATION 

2 By: Mr. Sullenb~rger 

3 Q As a matter of fact, this lot in the former 

4 situation was non-conforming, was it not? 

5 A Yes sir. In the before situation the zoning 

6 is two acres, however, lot of record would be the grandfather 

7 clause and it would exempt them, therefore, a one acre lot 

8 would be recognized as a buildable lot of record whether or not 

9 the house was existing or not. 

10 Q Nevertheless, it doesn't conform strictly to 

11 the zoning? . 
. :'- ! ' \;.~ .. ;.[;~~ . 
-- ~-

12 A At the present time, n:o sir, it does not but 

. 13 the grandfather clause would exempt it and -in the one acre zone 

14 after you take the point four acres off, it would be non-conforn-

15 

16 

17 

18 

19 

20 

21 

. ,; . 22 
·. \ ,:: . 

24 

25 

ing land in as much as it is a one acre lot. 

Q In your cost approach to this you used a 

replacement value iess depreciation? 

A Yes sir. 

Q As a matter of fact, houses comparable to this 

aren't being built today, are they? 

A No sir, you wouldn't build a home today with 

· the inadequacies that this home has at the present time. 

Q. WithQut bath or ••• 

A No sir. 

Q Without interior water? 
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1 A They have but I would say the market would not 

2 bear it, no sir. 

3 

4 

5 

6 

. 7 

Q In using replacement cost it's fairly speculat~d 

as to what it cost to replace something that is not being built 

isn't it? 

A No sir. The price that I reflected there in 
in 

repl,acement would be to put the structure back/the same use 

8 as it is now. Of course, you would not build it without a bath 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

or central heat but, of course, it would east you more than 

twelve dollars a square foot. 

Q When was this house built? 

A I don't know sir. 
i 

., Q Would you say it was seventy-five years old, 

seventy or seventy-five yea~s old? 

A If it is seventy-five years old it fools you 

from looking at it. I wouldn't say it is that old. 

Q ·But you don't know, Mr. Foster didn't tell 

you? 

A I don't know when it was built. 

~{r/'.'· COURT: I notice there is only a thousand dollars 

difference in Mr. Wingate's appraisal of this property and Mr. 

Fa1ler 1s appraisal. Pretty' good for appraisals isn't it. 

O I am not going to pursue this very long Your 

Honor, just one more question. Mr. Faller, would you think 

twenty-seven hundred dollars depreciation on this house is 
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Faller·- Cross 31 

1 rather minimal? 

2 A No sir, if I had.thought different I would 

3 have reflected it. 

4 O Is that about a twenty percent ••• 

5 A Yes sir. 

6 Q I take it in your opinion the market would 

\,. 7 reflect this two thousand five hundred dollar damage that you 

8 are talking about? 

9 A Yes sir. 

10 Q In your opinion after the take the property . 

11 would have brought two thousand five hundred dollars less? 

12 A Yes sir. 

13 Q Did you consider an enhanc~ment because of 

14 the publicly maintained road? 

15 A No sir, normally I would but in the after 

16 situation the service road goes just beyond the hedge of his 

'17 property and to me in the before situation it was a better 

18 situation in that for a single family dwelling •••• noW, you 

19 are going to have, to me it's just a good place for people to 

20 pull up there now and stop and drink beer and throw their beer 

21 cans out. 

22 Q Even though this is in the front yard where 

23 he lives? 

24 A In the after situation with what you call it 

25 here the service road. 
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1 O Even though the highway owns the land, it's 

2 still right in front of his yard, is it not? 

3 A The right. of way is within ten feet of his •••• 

4 yea, he doesn't have the two cedar trees they are going to take 

5 from him and a nice yard. I think everyone likes a nice yard. 

6 Now, I assume he is going to have a gravel driveway or asphalt 

7 but either way it certainly doesn't have any amenity to home 

8 ownership·, I wouldn't think. I haven't seen it reflected in 

9 the market. I am sure everyone likes a nice grem grass front 

· 10 yard. I certainly can't see any enhancement, no sir. 

11 O They don't like to maintain three hundred and 

12 sixty feet of driveway •••• 

13 NILES: I think Mr. Sullenberger is arguing with 

14 the witness. 

15 COURT: I'll let him finish. I think he is 

16 putting it in the form of a question, he will probably ask do 

17 they at the end of it. 

18 ~~ii\'"' ''(t"' You don• t think there. is any enhancement about 

19 the fact that Mr. Foster is not apt to maintain the three 

20 hundred and sixty feet, approximately three hundred plus feet 

21 lane leading to his basic property from the public road? 

22 A No sir, no~ in this situation. Not with the 

23 Foster House being what it is, it's location and everything. I:i 

24 

25 

this situation, no sir. Normally, I would have to say yes ~ut 

in thia particular situation I think the road, the entrance to 
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1 the house is .in balance with the land and the house with 

2 improvements. 

3 Q · ·1 have no further questions. 

4 COURT: You may stand aside. 

5 Witness stood aside 

6 

7 NILES: No rebuttal Your Honor. 

- :~~·:.if:, 

8 COURT adjourned for lunch. 

9 COURT INSTRUCTS JURY COMMISSIONERS. 

10 VERDICT: Value $1,000 and Damages $4,000. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 STATE OF VIRGINIA AT LARGE: 

2 I, Catherine K. Lane, Notary Public in and for the 

3 · State of Virginia at Large having been so duly commissioned anc 

4 qualified do certify that the foregoing hearing was duly taken 

5 by me at the time and place specified in the caption hereof, 
....... 

6 said witnesses ~aving been first duly. sworn. 

7 I do further certify that said hearing was correctliY 

8 taken by me by mechanical methods and the same was accurately 

9 written out in full and transcribed into the English language 

10 and that said hearing is a true, accurate:and correct record of 

11 the· testimony by said witnesses. 

12 I ·further certify that I am neither attorney nor 

13 counsel for or related to or employed by any of the parties to 

14 the action in which this hearing was taken and further that I 

15 am not a relative or employee of any attorney or counsel em-

16 ployed by the parties hereto or financially interested in this 

17 action. 

18 My commission expires February 8, 1977. 

19 Given under my hand and seal this 10th day of 

20 November, 1974. 

21 

22 
Notary PUblic 

23 

24 

25 
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·/1/ 
I /1, 

·.:< h;:-,-;_•:!.n:3 to u.i:te1~d and defend these proceedi.ngs~ r..eithcr .:i.:re they i.;u cn:..s:i. -ic::.· 

due to the actual coustructioa of the highway. 
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''· ... 

··;"'!c~ •rith thcs~ hlStructions, This~ however? does not permi.t the Cc;c2issic:r:.'rs 
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D. 
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