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IN THE CIRCUIT COURT OF HANOVER COUNTY 

:! 
ii STATE HIGl!l'l'AY COMMISSIONER OP VIRGINIA, ) 

/

·. >, Plaintiff, 

" ) 
J v. ) 

·,'.··' DONALD G. CARTER ~. 
6121 Mann Drive ) 

'
•.· ) Mechanicsville, Virginia 23111 and 

I: . , . , 
JANET E. CARTER ) 

i! 6121 Mann Dri' ve ) 1• 
!: Mechanicsville, Virginia· 23111, ) 

1
'1i >, 

Defendants. r· 

Teste: •OCT l 0 1973 

Richard L Shelton Clerk ·. · 
~. ' 

• By ~~-lfl.f~.i,._. 
tl . Dep. Clerk 

I ro, 
The Honorable Edward P. Simpkins, Jr., Judge of the aforesaid 
Court: 

Ii files this petition in accordance with Title 25 t Chapter 1.1 and 

·1! Title 33 .1, Chapter 1, Article 7 of the Code of Virginia of 19 50, · 

Your petitioner, the State Highway Coll)niissioner of Virginia, 

as amended, and such ,general .laws . as are. applicable for the pur-

· · 1' ::::
0

::: condemning the la.-id hereinafter. Jescr~~ed and alleges as 

1. Andrew J. Ellis, Jr. is the duly authorized agent and 

~ attorney for the State Highway Conµnissione.: of Virginia, for th~ 

~ purpose of instituting.this condemnation proceed~ng as is shown I by a signed declaration heret~-:;;;~:;;;;~d, marked Exhibit A, and 

1 asked to be read as a part of this petition, and Andrew J. Ellis, 

j: Jr. is authorized to file this proceeding in the name of and on 

i' behalf of the ~tate High~ay Corninissioner of Virginia. · 

~ 2. The real estate which is affected in this proceeding 

~ lies in Chickahominy Magisterial District, in Hanover County, 
I . 
I Virginia, and is further described as follows: . 
~ 

II 

J 
1' 

.1 
1: 
I 
" 

Being as shown on Sheets 4 and 5 of the plans for 
Route 301, State Highway Project 0301-042-101, 

~I 
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This 

.• ' . 

RW-201, and lying on both sides of the proposed 
Route 301 northbound lane centerline and adjacent 
to the southeast existing right of way line of 
present Route 301 from·the lands of Ruth D. 
Timberlake at approximate Station 351+70 to the 

. lands of Ray E. Mallory and Vivian Bradley 
Mallory at approximate Station 358+12, and con­
taining 0.95 acre, more or less, land; together 
with the permanent right and easement to use the 
additional area shown· as being required for the 
proper construction and maintenance of a drain 
ditch right of approximate Station 352+70. 

property is also shown on a plan or plans on file in the 

Central Office of the State Highway Department, Richmond, Virginia, 

1 identified as Route 301, Project 0301-042-101, RW-201, Sheet. Nos. 
1, 

r 4 and 5, a copy of which plans being hereto.attached, marked 

11-~xhibit B, and prayed to be read as a part of this petition. 

1j 3. 'The right and property taken and intended to be compen-

l
l,,! sated for in this proceeding is the fee simple title to the land 

shown within red lines, along with such easements as are shown 
~ '. !j within green lines, all of which is desc:ribed and set forth in 

1, Exhibit B and described in detail in_paragraph 2 of this petition. 

11' 4. The .aforesaid land and easements are necessary fo:c thE:. 

I construction, reconstruction, alteration, rnaintenanc~ and repair 

11 of a portion or portions of a public highway embraced in the 

··i' Virginia Highway System known as Route 301, in Hanover County, 

Virgiriia. 

I
: 5. This' project is for the improvement of a section of 

Primary System Route 301 between 0.934 Mi. N. Henrico-Hanover Co. ,j 
. 11

1

1 Line and 4.481 Mi. N. Henrico-Hanover Co. Line and will include 

~ right to construct,_ reconstruct, repair, improve, alter and 
I 

ii maintain the said Route 301 in accordance.with the attached plans 
11 

It also inciuges the right to utilize the land ~I market Exhibit D. 

j! in the future (1) for construction, reconstruction, alteration, 

~ improvement, repair and maintenance of the said Route, (2) for 

r ':----_· 
.1 

II 
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!I 
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all other Highway purposes, and (3) in accordance with all the 

rights and incidents normally acquired in·the property by (fee 

simple, easements, etc.). 

6. Your petitioner has made a bona fide but ineffectual 

effort to purchase said real estate and easement from the owners 

thereof and has been unable to do so because of inability to agree 

upon the purchase price. 
. 

7. _On or about the 4th day of September, 1973, petitioner 

· caused 'to be recorded in the Office of the Clerk of the Court in 

Deed.Book 357, at page 274, Certificate No. C-23410 as provided by 

-·Article 7 of Chapter l of Title 33.l of the ·code of Virginia of 

1950, as amended. 

8. Thereupon pursuant to the provisions of the aforesaid 

.Article 7 of Chapter l of Title 33.l of the Code of Virginia of 

1950, as amended, title to the land described in paragraph 2 vested 

in the Commonwealth of Virginia. 

9. Your petitioner is of the· opinion that the only persons 

who are entitled to an interest in the compensation to be ascer­

tained by this proceeding are Donald G. and Janet E. ·carter, 

as disclosed by title examination of the above .described land • 

WHEREFORE, y'our petitioner respectfully prays to t;1is 

Honorable Court in accordance with the provisions of Title 25, 

Chapter 1.1 of the Code of Virginia of 1950, as amended, that 

Commissioners may be summoned and appointed to ascertain and 

report what is the value of the land taken (including easements 

and including the easement for the .relocation of utilities if 

such relocation is required) and damages, if any, which may accrue 

to the residue, beyond the enhancement. in value, if any, to. such 

residue, by reason of the taking; that this Court be directed to 

confirm the vesting of title in the Commonwealth as aforesaid and 

- 3 

-3-

.·.·.·-.:. 



4-

:~ .-., 

' 

., 

. ' 

.• 

I 

•, 

·1.,. 

" 

,'. 

! 

'~ .. .. 

•I 
ii 
!i 
Ii 
:I ,, • 
i' take all such other s.teps to carry out the intents of Title 25, t: .. 
j; Chapter l. l and Title 33. l, Chapter l, Article 7 of the Code of 

ii Virginia of ~950, as amended, as may be necessary; and that your 

/! petitioner may have such other further and general relief as the 
1! 
jl nature of the case may requi:z::e. 

Ii Respectfully, 
I' 
1! 

·l 
STATE HIGHWAY COMMISSIONER 

OF VIRGINIA . ·d'~· . 
By~ 

I Andrew J. Ellis, Jr. 
! .. Mays, Valentine, Davenport & Moore 

P. o. Box 1122 
Richmond, Virginia 23208 

Counsel for Petitioner 

COMMONWEALTH OF VIRGINIA ) 
) To.:wit: 

CITY OF RICHMOND ) 

This day Andrew J. ·Ellis, Jr. personally appeared before 

me, the undersigned, a Notary Public in and for the ~ity of 

Richmond, Commonwealth of Virginia, in my City aforesaid, and 

being first duly sworn, says that he is attorney for the State 

Highway Commissioner of Virginia, and as such is duly authorized 

to execute the above Petition, and that the matters and things 

stated therein are true to the best of his knowledge and belief. 

Given under my hand this ... ~:J..h day of OcJobtA. 19~. 
My Commission expires: QCbbt:I\ ¢8; /9')</ 

tom~lssloncd as-;.__a..;;;;=11--.:::'--.l...:..:Cl~l::;:c~;:_:C:::... L""--..!../b-".~-':.~C11~Ct.A.'--. ;....;.!u_-...:· =--
Judi th B. Sauls • Notary Public 

"-.... 

- • -... 
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INSTRUCTION NO. 

The Court· instructs the Commissioners that when 

private property is, taken under the exercise of the power 

.of eminent domain the law requ:i,l:'cs that just compensation 

be paid to the landowner. Just compensation means a fair 

and full equivalent for the loss sustained. It would be 

unjust to the Commonwealth if it were requi~ed to pay more 

than the loss: sustained by the 
0

prot:erty owner and it would 

be unjust to the property owner if he should receive less 

than his loss. 

time 

case 

Just compensation is to be ascertained as of the 

the Coj/1onwealth acquired 

is Ad_,u/Lf; / 1' Z 3 

the property'· which in thl.s 
,,;.-1 

Just compensation inclu9es two separate issues which 

the Commissioners must determine: 

FIRST: 

SECOND: 

-~ 

The fair market value of the land and 

easement actually taken by the Commonwealth. 

The damage, if any, to the residue of the 

property resulting from the taking and new 

construction beyond the enhancement in 

.value, if any, to the residue by reason 

of the taking and new const'ruction of the 

h:f.ghway. 

. . .. 
" . 

. -5-
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INSTRUC'rION NO. 

The first duty of the Commissioners is to ascertain 

the fair market value of the land, and easement which the 

Commonwealth is taking, without regard te> effect upon the 

remainder of the property owned by the defendant. 

The fair market value of property is the price it 

will bring when offered for sale by one who·- desires, but 

is not obliged, to sell, and· is bought by one who desires, 

but is under no necessity, to buy. 

It is not a question of the value of the property 

to the Commonwealth or to the o~mer. Nor can the value. be 

increased or reduced by an unwilljngness -to sell it·or . . 
because the Commonwealth needs the particular property; 

nor because of the proposed construction of the road. 

The Commissioners should consider all uses to which 

:the property may be reasonably adapted with respect to its 

surroundings and natural advantages, or disadvantages, and 

shall determine its fair market value at the time of the 

taking in the light of such uses. The Commissioners should 

consider these uses with relation to the existing business, 

residentia·1, agricultural, or other demands of the community, 

or such as may be reasonably expected in the immediate future. 

The uses to which the land is adaptable must be so reasonably 

'. 

-~ • 
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probable'as to have an effect ·on .the mnrket value of the 

land at the time of· taking. Purely imaginative or specu-

lative value should not be considered· • 
,, 
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INSTRUCTION NO. ~ 

The second duty of the Qonunissioners is to ascertain 

the damages, if any, to the residue of the property resulting 

.from ~he taking and new construction beyond the enhancement 

in value, if any, to the residue by reason of the taking and 

new construction of the highway. 

. 
The measure of damages to the residue of the tract 

. ~ 
isi-the difference bet~een the fair market value of the 

residue immediately before the taking and its fair market 

value immediately after the taking. 

While the Commissioners may give consideration to 

individual items of damage, they should not compute the 

damages to the residue by simply adding these items. The 

determination of damages should be based upon the overall 

difference in the fair market value of. the residue before 

and after the taking • 

The Commissioners 'should consider ev~ry circumstance 

present or in the reasonably near future which affects the 

Value of the residue. Remote and speculatiye advantages 

and di~advantages are not to be considered. 

In arriving at the damages to the residue of the 

tract, the Conunissioners should consider the reasor.able 

• 

-8-
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costs, if any, o~ adjusting the residue of the property to 

the new conditions, and the inconvenience, if any, to which 

landowner will be subjected in the future operation of his 

·property caused by the taking and the new construction; 

If the Commissioners find that the new construction 

which has been made or planned enhances the value of the 

residue.of the property, the Commissioners· shall offset 

the enhancement in value against the damage to theresidue. 

If the damage exceeds the.enhancement in.value, the 

Commissioners should report the amount of excess damage. 

On the other hand, if t~e enhancement in value 

exceeds the damage, the Commissioners cannot award any 

dam~ge_s; nor can the Commonweal th recover the excess 

from the landowner • 

In no event can the Commissioners offset enhancement 

in-value against the fair market value of the land and 

easement taken by the Commonwealth. 

The landowner has the burden of proving, by a pre-
. . 

ponderance of the evidence, damage to the residue which is 

not.disclosed by the Commissioner's view of 'the property. 

2 
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On the other hand, the Commonwealth has the burden 

of proving, by a preponderance of the evidence, enhancement 

in value which is not disclosed.by the Commissioner's view 

of the property • 

"l ... 
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INSTRUCTION NO~ .L 
The Commissioners are governed by the following 

additional instructions in their determination of this 

·case: 

They should take into consideration the fact that 

the Highway Commissioner is entitled to occupy the entire 

r~ght of way; acquire~. 

They cannot consider any expense or annoyance to 

' the owner by reason of having to attend and defend these 

condemnation proceedings, neither are they to consider 

any annoyance or inconvenien~e caused by dirt, noise, 

or temporary obstruction of access due to the actual con-

struction of the highway. 

While the parties to this suit have presented 

testimony which the C~mmissioners should consider care­

fully, the Commissioner~ are not bound by the opinion 

of the witnesses who have testified, or by the apparent 

weight of evidence. The Commissioners, having viewed the 

property, have a right to exercise their O'\'ffi judgment 

based upon facts. obtained by their.view but an award 

cannot be made that does not relate to the evidence. 

This, however, does not permit the Commissioners to 

· make an arbitrary or capricious award • 

-11-
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·The Conunissioners should not make an award by what 

is termed the "quotient method"; that is, a method whereby 

each Conunissioner indicates on ~ slip of paper or otherwise 

.the amount which he thinks should be awarded, and all the 

Commissioners agree in advance to make the award the amount 

obtained by dividing the aggregate amount thereof by the 

number of Commissioners. An award made in tpis illegal 

~nrier ,is not valid. ,. 1. 

It is not necessary that all Commissioners shall 

--~gree upon the repo~t, but a majority have·the right to 

file their report. If the minority desire to do so, they 

may file a minority report. 

The Conunissioners are.required to report two 

'separate items in their award: 

FIRST: 

SECOND: 

The fair market value of the land and 

·easement actually taken by the Com."!lonweal th; 

The damage, if any; to the residue of the 
.•f 

property, resulting from the taking and 

hew construction beyond the enhancement 

in value, if any., to· the residue by reason 

of the taking and new construction of the 

h?-ghway. 

- 2 -

. " 
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Refused 6-27"-74 

s/ E.P.s., _jr., Judge 

The Court instructs the Commissioners that Circuity of 

of [sic] Access, that is the fact that the property will front 

on the northbound lane of travel only is not an element of damage 

and should not be considered as such. 

-13-
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VIRGINIA: 

IN TUE CIRCUIT COURT CF HANOVER COUNTY 

STATE HIGHWAY COMMISSIONER OF VIRGINIA, ) 
) 

Plaintiff, ) 
) 

v. ) REPORT OF COV.i.MISSIONERS 
) 

DONALD G. CARTER and i Docket No. 
JANET E. CARTER, ) 

) 
Defendants. ) 

TO: The Honorable Edward .p. Simpkins, Jr., Judge of the aforesaid 
Court: 

We the undersigned Conunissioners appointed by the above 

named 

taken herein if any, which may accrue to the residue, 

beyond. the enhancement in value, ff any, to such residue, by reason 

of the taking, do hereby certify that on 

were duly sworn and went upon said land custody of the 

Sheriff of Hanover County, Virginia, or one of his deputies, to 

' view the same as directed by the order of said Court, said land 

being briefly described as follows, to-wit: 

Being as shown on Sheets 4 and .5 of the plans for 
Route 301, State Highway Project 0301-042-101, 
RW-201, and lying on both sides of the proposed 
Route 301 northbound lane centerline and adjacent 
to the southeast existing right of way line of 
present Route 301 from the lands of Ruth D. 
Timberlake at approximate Station 351+70 to the 
lands of Ray E. Mallory and Vivian Bradley Mallory 
at approximate Station 358+12, and containing 0.95 
acre, more or less, land; together with the 
permanent right and easement to use the additional 
area shown as being required for the proper con­
struction and maintenance of a drain ditch right 
of approxim~te Station 352+70. · 

.Upon a view of the property and upon such evidence as was 

before us, we did fix the value of the aforesaid land taken by the 

-14:... 



State Highway Commissioner (including any easements taken) at 
c . 

$ 7000 °- and we do further ·fix the damages which may accrue 

to the.residue, beyond the enhancement in value to such residue, 

by reason of the taking, at $ j/'oc>o ;· ~,,.,_f • 

Given under our hand this 2:..2_ day o~, 1974. 

·t!!'- JJ_ ~,,.,~x 
· 7-/2-/. rf?cvc.1 k .-£-

:3.j~ . 
~ COSioners 

., 

... 

.. 
.· . ..;.' 

l 

·-. 

·' i/i) 
..... • .. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF HANOVER COUNTY 

STATE HJ;GIIWAY COHMISSIONBR OF VIi~GINIA, ) 
) 

Plaintiff, ) 
) 

v. ) EXCEPTIONS TO Rl::l'O!{'l' 
) OF COMMISSIONERS 

·DONALD G. CARTER ) 
) 

and ) Docket No. UOO-B-73 
) 

JANET E. CARTER, ) ... 
) 

Defendants. ) 

TO: The Honorable Edward P. Simpkins, Jr., Judge of the aforesaid 
Court: 

Exceptions are hereby tendered and filed to the report of 

the Commissioners in the above-styled matt.er upon the following 

grounds: 

1. The awards for the value of the land taken and the 

damages to the adjacent property bear no reasonable relationship to 

the evidence in the case. 

2. The actions of the Commissioners were arbitrary and 

capricious in returning an award not related to the value of the 

property. 

3. The award was excessive. 

4·. The Court erred in refusing to grant petitioner's 

instruction "A." 

STATE HIGHWAY COMMISSIONER OF VIRGINIA 

By~M-----
Andrew J. Ellis, Jr.· 
Mays, Valentine, Davenport & Moote 
P. O. Box 1122 
Richmond, Virginia, 23208 

Counsel for Peti~ioner 
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.W1:8TMOACt..AND 

Sfl'OTaYt.vA"''A 

KING 0COl't01t 

,l.ANCASTC'l 

_CA,_OLtNC 

STAPrORD 

H.uioov1•, V1•QU1IA 23009 

•o~ 1••-•0•1 

Ot•ow L. F'oatcft 

P. o.eoa: 1s2 
l.NrtCAStUt, VllltOINI .. 2250) 

.JOMM A • .JAMl•ON 

P. o. 0RAWG:" .:zg September 6, 1974 

• RICHMOND 

HAt:OVEft 

Eat.ex 

('l'Oa) J17.8 -.87ee CtTY OP. f°IHDCl'tlCK58UAO 

.:• . 

Robort R. Gwathroey, III, ERq. 
5008 A Hechanicsvillo Pike 
Mechanicsville, Virginia, 23111 

Andrew J. Ellis, ·Jr.,· Esq. 
1200 Ross Building 
P. o. l3ox 1122 
Richmond, Virginia, 23208 

. ~· 

RE: State Highway Commissioner of Virginia 
v. Donald G. Carter and wife 

Gentlemeni 

I have considered the r.;::,::eptions fi°led to the 
RC!port of the Comnisaionors in the above. styled tni'>tter. 
X have nlso rend all of the cases cited by the .attorncya 
in tho memoranda. Tho award for tho value of tho nroperty 
was in excess oi the teotirnony qf tho Highwny Co~:nis.sioner 
and the witnesse.a for the landowner and the award of damages 
was also in exccos of said testimony. " 

,,e CommissionerR ·.were. instructed at the rc~est 
·Of' the attorney fer the Highway Cor..:cl.saioner aa follows; 

'While the pRrtiea to this suit have presented 
testimony which the Commissioners should con~ide~~~4 
carefully, the Co~missionero arc not bound by the 
opinion of the witnesses who hnve testified, or by 
the apparent weight of evidence. The Commissioners 
having viewed the property, have a right to 
exercise their own jud')'rnent based upon facts 
obtained by. their view but an award cannot bo made 
that does not relate to the evidence.· This, however, 
does not permit tho Corn.missioners to mako an arbitrary 
or capricious awardn. 

There is nothing before tho Court to justify a 
concluoion that tho Commiaaioncrs proceeded upon erroneous 
principles. 

.~ .... 

-17- -
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Tho other qucation to be annwored 1-a, w;.in tho u\u1rd 
so "qroo~ly cxce.ssivo as to ahow projudice or corruption" 
on the part of the Co:r.miasioncr:Jo' While the award was in 
excess of tho an\ount:1 testified to by t\16 wi tncstws the 
Cor:uniasioncro viewed the pror1crty and tho infornation 
obtained in this view which ia not in tho record can and 
should be considered as evidence. Bxperts often differ in 
their opinion of v~luc and if the Conr.1iasioncr.s may baso 
their findings larryJly upon ft:cts obtained by their own 
view, then the Court docs not think that it can, as a matter 

.of law, say the award is excessive. 

With .reference to the I.nstructio~ c;>tforcd by the 
Counsel for the Highway Cor.ir:tinnioner and refuned, the Co:nr:iissionerc 
were told during tiic course of the trial when the wi tnesa for 
the landowner stL1.tcd th.:it one of the elcn:ents of damages which 
he considered was the location of the cro3s-over between the · 
lanes of the proposed highwoy, that they ~hould disregard 
this testinony 0nd r.ot consider the location o·f the cross-walk 
as an element.of d~nagcs. Later on during the course of the 
case Mr. Dlair ngain alluded to the locrttion of the cross-walk 
which testir.ony was not objected to by Counsel for the 
Highway Commissioner. 

All of the instructions qivcn were offered by Counsel 
for the Highway Comraissioner and given as requested. They 
were. the usual instructions given in Hiqhway Cases. The 
Instruction conccrninry Circuity of ~ccess was offered by 
Counsel .for the Highway Commissioner and refused for the 
rensons that the Court di.d not fe~l it necessary in light of 
1 ts ruling on the testimony ~nd for the· further reasons that it 
dealt with one specific part of the testimony which the 
Commisaione.!"s h.nd been told to disregard, ;;,nd was negative 
in fortn. The general principlcs,governing the case,given in the oth 
instructions were, in the Court's opinion, adequate a~d sufficient. 

The Court will, therefore, overrule the Exceptions 
filed by Counsel for the Uighw.:iy Commissioner., 

Counsel w:11 please prep~re an Ord~r confirming 
the CollUll.iasionera Report. 

Very. truly yours, 

Edward P. Simpkins, Jr. 

EPSjr:jch 

··--...._ . 

. .. 
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VIRGINIA: 

IN THE CIRCUIT COURT OP HANOVER COUNTY 

STATE HIGHWAY COMMISSIONER OF VIRGINIA, ) 
) 

-Plaintiff, ·) ORDER CONFIRMING 
. ) .COMMISSIONERS' REPORT 

.v. ) 
) 

\MJ?-n DONALD G. CARTER and JANET E. CARTER, ) Docket No. 
) 

Defendants. ) 

This day came the State Highway Commissioner, by his 

attori:i.ey, and it appearing to the Court that the report. of the 

Commis.sioners hereinbefore appointed with the certificate of the 

--Judge of this Court administering the oath to· the said Commissioners. 

was o~ the 27th day of June, 1974, duly returned to and filed by 

the Court herein, and that except,~ons were filed against said re­

port by the petitioner, which exceptions are hereby overruled, and 

said report is accordingly confirmed. 

And counsel for the petitioner having indicated to the 

Court that petitioner will appeal ·this· ruling, the order direct~ 
\ 

ing payment shall be deferred to allow petitioner time to perfect 

his appeal. 

··~J+~ Judge 

. ·... ~ -J-}/;/'171 I ask for· this: . 

~urn ht~ Rbert R. Gwathme~ · 
5808 A Mechanicsville Pike 
Mechanicsville, Virginia 23111 

Counsel for Defendants 

Seen and objected to: 

a~~C2 
Andrew J.rEllis, Jr. 
Mays, Valentine, Davenport 
1200 Ross Building 
Richmond, Virginia 23219 
Counsel for Petitioner 

'• .... 

& Moore 
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VIRGINIA: 

IN THE CIRCUIT COURT OF HANOVER COUNTY 

STATE HIGffi~AY C-OMMISSIONER OF VIRGINIA 

v. 

DONALD G. CARTER and JANET E. CARTER 

·":· 

STATEMENT ·oF FACTS 

The above case was. heard on June 27, 1974,.pefore Floyd 

J. Dabney, Merle Smith, John E. Burnette, E. s. Crack and H. H. 

Parsley, Jr., who were duly appointed as qualified Conunissioners, 

all of whom with the possible exception of H. H. Parsley, Jr. had 
. .,.. 

served a number of times on Highway condemnation cases in Hanover 

County and all of whom were picked in this case without objection. 

Opening statements were made by counsel for both parties 

and a view of the land was taken by the Conunissioners • 

Upon completi'on of the view, Robert R. Temple, a right-

of-way agent for the Highway Department testified t~at .95 of an 

acre of land was taken in fee for the improvem~nts to Route 301 

and .06 acre was taken for a permanent drainage easement. Mr. Tem­

ple, in addition, testified that certain trees along the front of 

th~ property were·i?cluded in the taking, th~t.ther~ would be a 

fill of from one to seven feet across the front of the property 

and that the property would slope generally towards the rear. He 

did not know whether a septic .tank could be placed at the rear of 

the property. Mr. Temple testified on cross examination that 

though the frontage.on the highway_would be greater after the take, 

the taking would result in a sharp triangular front ·coming to a 

sharp point on the North rather than the square frontage present 

before the taking. He also mentioned the crossover between the 
'---------.----- . ··...__···--··----. 

North and South bound lanes in his ~vidence concerning the taking. 
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w. G. Puryear qualified as an expert appraiser for the 

Highway Department and testified that the total property consisted 

of 4. 55 acres of land fronting o·n: Route 301 and that a strip of 

land along the entire width of the property fronting on Route 301 

containing .95 of an acre was taken for the improvements to Route 

301._ A permanent drainage easement containing .06 of an acre was 

taken to construct a drain.ditch. Mr. Puryear testified that in 

his opinion the value of the acreage taken.~ased on comparable 

sales amounted to the sum of $4,750.00 for .95 of an acre. The 

value of the easement of .06 of an acre amounted to $270.00 or a 

... total valuation for the land and easement taken of $5, 020. 00. He 

further testified that in his opinion there was no damage to the · 

residue as upon completion of the project, the ·residue would have 

more road frontage and its usability would not be affected by 

cutting off the front. 

Charles J. Blair, Jr., qualified as an expert witness 

for the landowner and testified as to· the value of the land and 

easement taken and damage to the residue. During the course of 

his testimony, Mr. Blair stated that he considered as an element 

Of damage the fact that after C?nstruction, the residue would front 

only on the northbound lane of Route 301 w~th access only as to 

northbound traffic and the'fact'that in order to reach the south-

bound lane of Route 301, the owner of the property would have to 

go to a crossover a short distance away. 

Objection was made to this testimony which was susta'ined 

and the Conunissioners were directed to disregard it. Upon Mr. Blai~ 

testifying that the date of his appraisal was the date of the trial, 

objection was made to his entire testimony, which objectio~ was 

sustained as the Certificate was recorded on September 4, 1973. 

Mr. Blair testified that he could revise his testimony as 

to v~lues and did so. Using the date of Septernbe~ 4, 1973, as the 

date of his values, his testimony was that the value of land and 

-21-
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easement·taken was $4,512.00 ilnd damage to the residue of $2,390.00 

or a total of $6,902.00. 

Mr. Blai~ gave various reasons for arriving at his damag0. 

figure, which included the fill, the trees, the slope of the back 

land, that in his opinion the best land and trees seemed to be 

included in the taking and that after construction the residue 

would front only on the northb0und lane of Route 301 with access 

only to northbound traffic, and in order to.reach the southbound 

lane of the property the owner of the property would have to go to 

a crossover a short dis~ance away. No objection by counsel for 

.-the Petitioner was made to the latter portion of the damage element. 

the second time Mr.·Blair.testified. Mr. Blair testified that 80 

.feet of the best land on the place was being taken and that whereas 

the front 100 feet of the property, of which the 80 feet was in­

.eluded, had a very gradual slope, the land dropped off consider-

ably at quite a grade after the front 100 feet, and he testified 

with regards to the effect this ~~ght have on the septic tank; the 

fact of the setback from the highway which would use up a good 

percentage of the balance of the property; the 15 percent grade; 

the fill; the loss of shade tre~s as considered damages, and stated 

"there would certainly be other damages you can't tell right away." 

Donald Carter, one of the landowners, testified without 

objection that he had personally seen the proposed land use map; 

which had been adopted by the.County, and that his property being 

condemned was within the area designated f?r busine~s. He also 

testified that there was a busi.ness almost directly across the 

highway and there had been a motet and restaurant just adjoining 

his property on the North. He gave no figure as to the value and 

was not asked for his opinion with reference to either value or 

damages. 

Counsel for Petitioner offered the usual instructions 

which were granted by the Court, and in addition offered Instruc-

. . 
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tion A which was refused by the Court. 

The CollUllissioners unanimously agreed on an award of 

$7,000.00 for the value of the land and easement taken, and 

$4,000.00 for the damages to thl§l.residue. 

On June 29, 1974, exceptions were filed to the award of 

the Conunissioners on the grounds that such award bore no reasonable 

relationship to the evidence in ~he case, the actions of Conunis­

~ioners were:arbitrary and capricious in.returning an .award not 

related to the value of the property, the award was excessive and 

the Court erred in refusing to grant the Petitioner's Instruction ,-; . 

On September 6, 1974, the Court rendered an opinion over­

ruling the exceptions filed by Petitioner. 

Seen and Agreed To: 

·~i<fid2 
Couns~:t1l~on_e_r~~~~~ 

!!£~/!~~~~ ounsel for Lanowner: 

·-..:.__ 
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VIRGINIA: 

IN THE CIRCUIT COURT OF HANOVER COUN1Y 

STATE HIGHWAY COMMISSIONER ) 
OF VIRGINIA ) 

) 
Plaintiff ) NOTICE OF APPEAL 

) AND 1'.SSIGNHENTS 
·v. ) OF ERROR 

) 
DONALD G. CARTER and ) DOCKET NO. 
JANET E. CARTER ) •lQO-B-73 

) . , . --
DEFENDANTS . ) 

NOTICE OF APPEAL 

In accordance with Rule 5:6 of the Rules of the Supreme Court of 

Virginia, notice is hereby given thaE the State Highway Commissioner of 

Virginia, the Petitioner herein, will appeal to the Supreme Court of. 

Virginia from the final order entered in ~his proceeding on October 22, 

1974, by the Circuit Court of the County of Hanover, and sets forth the 

following Assignments of Error. 

ASSIGNMENTS OF ERROR 

l. The trial court erred in refusing to set aside the awards for 

the value of the land taken and the damag~s to· the residue sin~e such 

awards bore no reasonable relationship to the evidence presented by the 

parties in.the case, and therefore, violated the provision of §25-46.21 

that the view shall not be considered by the commission as the sole 

evidence in the case. 

2. The trial court erred in refusing to set aside the award on 

the grounds that the commissioners were manifestly arbitrary and 

capricious in returning an award not related to the value of the 

property and not related to the evidence of such value presented by 

the parties • 

.~. . .. 
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3. The trial court erred in refusing to set aside the award on 

the grounds that such award, as to both land and damuges, WilS excessive, 

I shocked the conscience· of the court, _and clearly evinced a misconception 

~ on the part of the corrunissionersof the principlc;sof valuation under 

Virginia condemnation law. 

4. The trial court erred in refusing to grant Petitioner's 

Instruction "A" to the effect that circuity of access was not a 

compensable element of damage and should not be considered by the 

.commissioners. 

STATEMENT OF FACTS 

A statement of facts, sull\!!larizing testimony. and other incidents 

of the trial has been filed and approved by opposing counsel and the 

trial court • 

ANDRL\-1 P. MILLER 
Attorney General of Virginia 

WALTER A. McFA !U.ANE 
Deputy Attorney General 

FRANCIS A. CHERRY, JR. 
Assistant Attorney General 
1401 East Broad Street 
Richmond, Virginia 23229 

ANDRL'W J, ELLIS, JR. 
Attorney at Law 

CERTIFICATE 

I hereby certify.that a true copy of the above Notice of Appeal 
I . 
i and Assignments of Error has been served on Donald G. Carter and Janet 
I 

I 
E. Carter by mailing a copy to their counsel of record, Robert R. 

Gwathmey, III,' 5808 A Mechanicsville I . 
! 231111 this 18th day of November, 

i 

I 
I 
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