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AMENDED MOTION FOR DECLARATORY JUDGMENT . 

Now comes plaintiff, by counsel, and states the following as 

its Amended Motion for Declaratory Judgment: 

1. Paragraph 2 of plaintiff's Motion for Declaratory Judgment 

is amended as follows: 

Prior to March 28, 1973, plaintiff's property was zoned B-3 as 

provided in the Henrico County Zoning Ordinance. 

2. Paragraphs 1, 3, 4, 5, 6, 7, 8 and 9 of plaintiff's Motion 

for Declaratory Judgment are reaffirmed and adopted as part of this Amended 

Motion for Declaratory Judgment. 

3. The Henrico County Comprehensive Land Use Plan required under 

Virginia Code §15.1-446, et. seq., purportedly adopted by the Henrico Board 

of Supervisors on March 19, 1958, was, in fact, never adopted and thero.fore 

never came into existence and the purported amendment to the Henrico County 

Comprehensive Land Use Plan of September 13, 1972, which affected plaintiff's 

land, was thereby void. 

4. The plaintiff's property contains only 1.83 acres, but ~1e 

Henrico Zoning Ordinance required a minimum parcel size of 2.0 acres, whi.:re-

fore plaintiff's property has been, in effect, confiscated since plaintiff 

i.s thereby denied practical utilization of its property. Such action of 

defen9ants effects a taking of plaintiff's property without due process of 

law and without compensation in violation of the United States and Virginia 

constitutions. 

WHEREFORE plaintiff prays that the Court enter a Declaratory 

Judgment that the action of the Board of Supervisors of Henrico County 

aforesaid is unconsitutional and void and that the former zoning on 
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plaintiff's land be restored and granting to plaintiff such other and further 

general relief to which it may be entitled. 

GAYTON TRIANGLE LAND CO. 

Leonard A. Paris 
D. wayne 0 'Bryan 
White, Cabell, Paris & Lowenstein 
523 East Main Street 
Richmond, Virginia 

By ,{11 {,1.l'fPn.0.y:;----
Its AttornJy 

\/ 

C E R T I F I C A T E 

I certify that on the 29th day of April, 1974, I delivered a 

copy of the foregoing Amended Motion for Declaratory Judgment to William 

G. Broaddus, Esquire, County Attorney of Henrico, 22nd and Main Streets, 

Richmond, Virginia, counsel for defendants. 

002 
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FINAL ORDER 

This cause, which has been regularly docketed and matured, was 

heard upon an Amended Motion for Declaratory Judgment, a Second Amended 

Answer, evidence submitted~ tenus on May 7, 1974, and briefs submitted 

by counsel for both parties, and 

It appearing to the Court for the reasons stated in the Court's 

opinion of June 18, 1974, which opinion is incorporated in and made a part 

of this Order, that the Amended Motion for Declaratory Judgment should be 

denied, it is accordingly 

ADJUDGED, ORDERED AND DECREED that the plaintiff's Amended 

Motion for Declaratory Judgment be, and it hereby is, denied and that 

judgment be entered in favor of the defendant Board of Supervisors of Henrico 

County and the members thereof, to which action of the Court the plaintiff, 

by counsel, objects and excepts. 

Enter: /0 F::.ZS- I "?L/-

William G. Broaddus 
County Attorney 
Counsel for Defendants 

Seen, objects and excepts: 

t'' .· '~ /7 
~ .{ ) /I/ i_ ' 'L--

Counsel for 
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Judge · 

A Copy Teste: 

Marg~{et B. Baker'. Clerk 

B A·./ ' ·' ·~)' A z;: ' . Y t,cc[/.. ,,, , ) _:.~v ;oy:..1:rr....t4>< .. ./ 
Deputy Clerk 



COMMONWEALTH OF VIRGINIA 

EDMUND WALLER HENING, JR. 

JUDGE 

.JOHN WINGO KNOWLES 

JUDGE 

E. BALLARD BAKER 

..JUDGE 

FOURTEENTH JUDICIAL CIRCUIT 

June 18, 1974 

Leonard A. Paris, Esquire 
D. Wayne O'Bryan, Esquire 
523 East Main Street 
Richmond, Virginia 23219 

William G. Broaddus, Esquire 
County Attorney for Henrico County 
P. O.Box 27032 
Richmond, Virginia 23273 

Re: Case M-880 - Gayton Triangle Land Co. v. Board 

Gent le men:· 

THE CIRCUIT COURT OY 

THE COUNTY 01' HENRICO 

P. O. BOX ·27032 

RICHMOND 23273 

Gayton Triangle Land Co., by its Amended Motion for De­
claratory Judgment, contends that the Board of Supervisors, in 
changing the zoning classification of 1.83 acres owned by it from 
B-3 to PMD, has acted unconstitutionally. 

The rezoning of the 1.83 acres was accomplished by the 
Board on March 28, 1973, when it rezoned an area of some 23 acres 
owned by different persons from B-1 and B-3 to PMD. B-1 and B-3 
classifications are for business districts. PMD is a Planned 
Industrial District. Gayton Triangle contends that its 1.83 acre 
tract is too small, as PMD requires a minimum lot of 2 acres fo~ 
use purposes; that PMD requires that its land be used only in con­
junction with that of other owners in the PMD district, and that 
the PMD zoning has denied it any reasonable and economically 
feasible use of the property. 

At the outset the Board asserts that Gayton must seek a 
variance from the Board of Zoning Appeals to tne 2 acre minimum 
lot requirement before it can ask for judicial relief. That may 
be so if the only complaint of Gayton was directed at the 2 acre 
provision. However, Gayton--as indicated--contends that the PMD 
zoning is unconstitutional for other reasons. Were Gayton to seek 
a variance from the Board of Zoning Appeals those other reasons 
would be left unresolved, the Board having no authority to make 
such determinations. 58 Am. Jur., Zoning, § 217. Furthermore, 
upon appeal to a request for a variance there is a question whether 
a court would have jurisdiction to review the ordinance. Board 
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Leonard A. Paris, Esquire 
D. Wayne O'Bryan, Esquire 
William G. Broaddus, Esquire - 2 - June 18, 1974. 

v. Blue Ridge, 209 Va. 594, at 599-600. 58 Am. Jur., Zoning~ § 232. 

Consequently, it seems that questions raised by Gayton 
relative to the PMD classification should be considered. 

In its Supplemental Memorandum, Gayton urges that the PMD 
classification is confiscatory and unconstitutional because -
(1) the 2 acre minimum requirement prevents.any use of its land, 
(2) it can use its land only in conjunction with the land of others 
and (3) the PMD zoning has resulted in the denial of any reasonable 
and econimically feasible use of the property. It is also con­
tended that the ordinance is void for vagueness. 

Considering these points in inverse order, my views are as 
follows: 

1. On Vagueness. 

Gayton argues vagueness because, " ... one cannot read 
this ordinance and know to what uses one may use land zoned PMD 
because he must get approval for only a specific purpose and that 
is subject to the arbitrary control of the Board of Supervisors." 

The PMD District, Article 13A cf the County Zoning 
Ordinance (Plt. Ex. 1) lists a long number of permitted industrial 
uses. Section 13A-4.l, establishing Performance Standards, would 
have to be met, and a Plan of Development, required under § 13A-5, 
would have to be approved. Section 17A.l sets forth a number of 
requirements to be met by a Plan of Development. 

It ·is true that a proposed use in PMD must meet with 
County approval--pursuant to the provisions of the Ordinance. There 
is nothing in the Ordinance which leaves approval for a specific 
purpose to the "arbitrary control" of the Board of Supervisors or 
anyone else. (The Board's duties appear to be confined to consider­
ing amendments of the Ordinance. § 18.3) 

Gayton has made no effort to receive approval for any 
use under PMD and points out no specific vagueness other than the 
above quote. Its "vagueness" argument is vague. I do not think 
it can prevail on this point. 

2. On Denial bf Reasonable and Economically Feasible 
Use. 

Gayton argues that its 1.83 acres has relatively no 
value since the PMD zoning and that the public interest involved in 
the zoning is small. On balance, it is urged, the PMD zoning as 
applied to Gayton's property is unconstitutional. 
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Leonard A. Paris, Esquire 
D. Wayne O'Bryan, Esquire 
William G. Broaddus, Esquire - 3 -- June 18, 1974. 

The Cou~t discusses this point without consideration 
of the 2 acre minimum requirement. That, obviously, raises a 
question as to the use of 1.83 acres. This minimum requirement is 
considered later. 

Testimony for Gayton was that it paid $90,000 for the 
land in July, 1972, when the zoning was B-3; without knowledge of 
the prop9sed rezoning. An appraiser presented by Gayton put the 
value at $160,000 if zoning was B-3 today, and that if the 2 acre 
minimum requirement was not applicable the land would have a value 
of $40,000, under PMD. This same witness testified that B-3 was the 
best zoning for the Gayton property, that the location was not 
conducive to industrial use and that there is more demand for 
business use property. 

Testimony for the Board was that consideration for re­
zoning the entire 23 acre tract to PMD began in 1971, and that a 
public hearing onthe proposal was held in April, 1972. The Director 
of Planning~ the Traffic Engineer and the officer charged with 
responsibility for traffic safety in the Henrico County Police De­
partment testified. No useful point is gained by reciting details 
of their testimony, except to state that it was in support of the 
reasonableness of the PMD classification. 

Principles applicable to judicial review of zoning 
ordinances are well established in Virginia. In Board of Super­
visors v. Carper, 200 Va. 653, the Supreme Court made the following 
statement: 

" ... The legislative branch of a local government in the 
exercise of its police power has wide discretion in the 
enactment and amendment of zoning ordinances. Its action is 
presumed to be valid so long as it is not unreasonable and · 
arbitrary. The burden is on him who assails it to prove that 
it is clearly unreasonable, arbitrary or capricious and that 
it bears no reasonable or substantial relation to the public 
health, safety, morals or general welfare. The Court will not 
substitute its judgment for that of a legislative body, and 
if the reasonableness of a zoning ordinance is fairly debatable 
it must be sustained ... " (200 Va. 660). 

The same statement is repeated in Fairfax County v. 
Snell, 214 Va. 655, at 658; Peck v. Kennedy, 210 Va. 60, at 63, 
and in Southern Railway v. Richmond, 205 Va. 699, at 706. 

The burden is on Gayton to prove that PMD zoning is 
clearly unreasonable, arbitrary and capricious. To the extent that 
Gayton is attacking the PMD classification applied to the 23 acres, 
its evidence, at best, is far short of the burden imposed on it. 
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Leonard A. Paris, Esquire 
D. Wayne O'Bryan, Esquire 
William G. Broaddus, Esquire - 4 - June 18, 1974. 

There is no way, on the evidence presented, that it could be held 
that PMD zoning on the 23 acres is not fairly debatable. 

Gayton, however, attacks the PMD zoning primarily as 
applied to its 1.83 acres. As applied to this parcel, the same 
general principles stated above have to be considered--along with 
evidence of the diminution irt value of the parcel. 

The question of the effect to be given to value has 
been discussed in Virginia in Boggs v. Board, 211 Va. 488, Southern 
Railwa~ v. Richmond, 205 Va. 699, and Azalea Corp. v. Richmond, 201 
Va. 63 , among others. 

Boggs held invalid a zoning of land for single family 
residences where the evidence, including that of the Board's wit­
ness, was that single-family use for the land was not appropriate 
and the zoning made the land, " ... economically unfeasible for 
development, and ... not saleable at any price." (211 Va. 491). 
Southern Railway upheld a residential zoning against a desire of 
the Railway to use the land to add additional railroad track for 
switching and classification of railroad cars. In Southern the 
Court pointed out that while the Railway had proven the land was 
not adaptable for single family dwellings, it was valuable for park 
purposes--a use permitted under the residential zoning--and thus 
saleable, although only the City of Richmond was a likely buyer. 
The Court, after quoting the rule that "zoning cannot render private 
property valueless'' affirmed the lower court holding that the Rail­
way had failed to show the land was not adaptable for park purposes. 
Azalea reversed a Board of Zoning Appeals denial-of a request for 
a variance to permit the construction of driveways across land zoned 
residential, the driveways to connect a shopping center in Henrico 
County with a public street in Richmond. Evidence showed the value 
of the shopping center land was $729,000 with access to the Richmond 
street and $202,000 without access--and that the residential values 
in the area would not be affected by the driveways. 

Gayton has not shown by the evidence here that the PMD 
zoning has precluded all practical uses of the 23 acres. Nor has 
it done so with respect to its 1.83 acres--putting aside for the 
moment the 2 acre minimum requirement .. All it has shown is that 
land it paid $90,000 for in July, 1972, when zoned B-3.has a value 
of $40,000 now when zoned PMD. The evidence here is clear that the 
rezoning of the 23 acre tract to PMD was being considered before 
Gayton purchased. There is no evidence that any notice requirements 
were by-passed or overlooked. There is evidence of normal publicity 
being given to the proposal. 

This Court is not aware of any vested right a landowner has 
in a zoning classification. Fairfax County v. Cities S~rvice, 213 
Va. 359, did uphold an owner's complaint about a zoning change, 
but in that case Cities Service, after issuance of a special use 
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Leonard A. Paris, Esquire 
D. Wayne O'Bryan, ~squire 
William G. Broaddus, Esquire - 5 - June 18, 1974 

permit, bought the land as zoned with the permit and substantially 
changed its position when it incurred considerable expense for 
the preparation and filing of a site plan. Subsequent zoning 
decreased the property value by $100,0QQ. The Supreme Court held 
that the subsequent zoning could not deprive Cities Service of 
its right to use the property as it had planned. Fairfax County 
v. Medical Stru~tures, 213 Va. 355, is similar. There is nothing 
like that present here. 

Gayton has not borne the burden imposed upon it. 

3. On Use of the Land with that Owned by Others: 

Gayton argues that, under PMD~ it must use its land 
only in conjunction with that of others and cannot use its land 
without being dependent on the cooperation and good will of the 
adjoining land owners. The Board takes the position that PMD does 
not require this. 

The purpose of PMD is, " ... to permit, in accordance 
with the comprehensive plan, the development of a planned industrial 
district (popularly known as Planned industrial park) containing 
not less than 20 contiguous acres ... Such district, when approved 
shall constitute a part of the comprehensive plan for the County 
as a whole and the preliminary consideration of such district by 
the Planning Commission( shall be based on recognition of this 
requirement." (Plt. Ex. 1, Zoning Ordinance, Article 13A-l.) 

It can be argued that this general statement does 
preclude development of a single parcel as contended by Gayton, 
but the language does not necessarily require that conclusion. 

Other parts of the PMD are subject to the same argument. 
Section 13A-3.l relating to permitted accessory uses, Section 
13A-5.l relating to preservation of topographic features-and 
water courses, Section 13A-7.l relating to a landscape development 
plan and Section 13A-8 relating to a utilities plan, can be 
reasonably argued to require consideration of the entire 23 acres 
in dealing with a single site. However, the conclusion again is 
not required. Accessory uses for the entire district are only 
permissive--not required. Sections 13A-5.l and 13A-7.l refer 
to a "site" plan or a "specific lot," indicating that these things 
do not have to be considered only on a district-wide basis. The 
utilities plan, Section 13A-8, would likely have to· have some 
relation to all lots in the district--or be compatible with 
extension to other lots--but this is scarcely a new or uncon-
stitutional idea. 

Section 13A-5.3 does require that "All site plans ... " 
must meet requirements for a Plan of Development under Section 
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Leonard A. Paris, Esquire 
D. Wayne O'Bryan, Esquire 
William G. Broaddus, Esquire - 6 - June 18, 1974. 

17A-l of the Zoning Ordinance. This particular section is applic­
able to many zoning classifications other than PMD and argument 
can be made that some of its provisions require a lot owner to 
use his land in conjunction with others. A contrary argument can 
also be made. · 

Absent a showing that one or more of the provisions in the 
PMD is being applied by the County to require an owner to use his 
land unreasonably in conjunction with that of others, or absent 
a provision in the ordinance specifically and clearly requiring 
such use--which I do not find--I do not think that the zoning can 
be successfully attacked on this basis. 

4. On the 2 Acre Mini~um L6t Requirement. 

As stated previously, the PMD requirement that the minimum 
parcel be two acres (Section 13A-9.3 of the Zoning Ordinance) raises 
a question as to the use of Gayton's 1.83 acres in the PMD zone. 
Does this requirement lead to a conclusion that PMD is uncon­
stitutional as applied to Gayton? 

Area restrictions are common in zoning ordinances. The 
Henrico County Zoning Ordinance has a great many applicable in 
zoning districts other than PMD. This Court has been unable to 
find any authority that a 2 acre minimum lot requirement in an 
industrial area is on its face unconstitutional. (The only 2 
acres case in Virginia seems to be Board v. Ca~per, 200 Va. 653, 
and that involved agricultural zoning and went off on another 
point.) Neither my notes nor my recollection reveal any evidence 
that a two acre minimum is unreasonable in PMD. The argument 
has been, and the evidence also, that Gayton is denied use of it~ 
parcel because it is not that large. 

Pursuant to the authority of Section 15.1-494 of the Code 
of Virginia, the Zoning Ordinance establishes a Board of Zoning 
Appeals. Article 19 of the Ordinance deals with the Board. Sec­
tion 19.4 empowers the Board to grant variances in specific cases, 
and Section 19.421 mentions, '' ... size ... of a specific piece of 
property ... " as one element which empowers the Board to consider, 
in accord with other provisions, a variance. 

In Board of Zoning Appeals v. F6wler, 201 Va. 942, the 
Supreme Court pointed out that the purpose of such boards, "··.is, 
within the confines of the law, to vary specific terms of zoning 
ordinances ... " (201 Va. 946). Zoning Appeal Boards may ameliorate 
'' ... the rigors of necessarily general zoning statutes by eliminat­
ing the n~cessity for a slavish adherence to the precise letter 
of the ordinance, where, in a given case, little or no good on 
the one side and undue hardship on the other would result.from a 
literal enforcement." (201 Va. 946). 
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Leonard A. Paris, Esquire 
D. Wayne O'Bryan, Esquire 
William G. Broaddus, Esquire - 7 - June 18, 1974. 

As stated in 58 Arn. Jur., Z6rting, § 196, one reason for 
the establishment of such boards is to protect, " ... zoning regu­
lations against attack on the ground of unreasonable interference 
with private rights ... " Identical language is found in 21 A.M.J., 
Zoning, § 6. 

This case has not been argued on the point of what the 
Board of Zoning Appeals should do if Gayton asked for a variance. 
That is up to the Board upon appropriate application. However, 
Article 19 is a part of the Zoning Ordinance, just as is Article 
13A which establishes PMD, and this Court should not accept an 
attack on the constitutionality of Article 13A as applied to 
Gayton solely on the minimum area requirement until Gayton has 
exhausted its remedies under the Ordinance. 

Earlier this Court pointed out that Gayton could attack 
the constitutionality of the PMD ordinance without first seeking 
a variance on the minimum area. This was because Gayton's con­
tentions went beyond the minimum area provision. As those con­
tentions have been denied the only one remaining is the minimum 
area. The Zoning Ordinance specifically authorizes consideration 
of a variance when size is involved. 

This, I think is consistent with Euclid v. Ambler, 272 
U. S. 365, and Dowsey v. Village, 177 N. E. 427. The general rule 
as to size in PMD is a minimum of two acres. There is no attack 
upon this as being reasonable as a general rule. The fact that 
strict enforcement of the rule might cause unnecessary hardship 
or damage to Gayton does not keep the two acre provision from 
being reasonable, " ... provided the rule is made subject to varia­
tion in its application in case of such hardship. Then the courts 
will not refuse enforcement of the general rule, at least until 
the variance has been refused." (177 N. E. 430.) 

The Amended Motion for Declaratory Judgment alleged that 
the County Comprehensive Land Use Plan required under Section 
15.1-446 of the Virginia Code was never properly adopted and that 
the purported amendment affecting Gayton's land was therefore 
void. Gayton presented no evidence in support of that allegation 
at the May 7th hearing. The Stipulation signed by the parties 
does not provide that the statements therein are evidence, except 
on motion. As there was no motion with respect to the statements 
relating to the Land Use Plan, those statements are not before 
the Court. The Zoning Ordinance applicable to PMD was introduced 
in evidence. There being no evidence to the contrary, it cannot 
be held that the Ordinance was improperly adopted. Also, see 
Wilhelm v. Morgan, 208 Va. 398, at 404. 



Leonard A. Paris, Esquire 
D. Wayne O'Bryan, Esquire 
William G. Broaddus, Esquire - 8 - June 18, 1974. 

Consequently, the Amended Motion is denied. 

Upon presentation of an appropriate sketch, it will be 
entered. 

With best wishes, 
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Yours very truly, 

f:&u~a~~ 
E.Ballard Baker 
Judge 



Notice ie hereby giveu that Cayton Triangle Land Co. appeab. from th•· 

final judgment rauderad by th1s Court on the 25th day of October, 1974, and 

announces its intention of applyiug for a Writ of Error to the Supreme Court 

of Appeals of Vir~tnia. 

ASSIGNMENTS OF ERROR ·---- . ·--.-
1. The Court errad in holding that plaintiff 1• required to seek a 

variance on the 2 acre miuilDUlll lot requirement of the zouing ordinance before 

applying to the Court for relief. 

2. The Court erred in failintr. to hold that the zoning ordinance was 

unconatitutioual because of vagu•ness. 

3. The Court erred in holding that the zoning ordinance waa not 

confiscatory aud therefore unconatitutional. 

4. The ruling of tha Court was contrary to all the law and the evidence 

presented. 

5. A transcript of the testir.1ony herein has been filed with the Court 

and wi.11 be made a part of the record. 

GAYTON IRIANGLE LA..~D CO. 

By ___ ·-·-···-------·---'·-

~aonard A. Paris 
D. Wayne O' u.yan 
White, Cabell, Paria & Low••t•in 
S23 ~aat Main Stra•t 
Richmond, Virginia 23219 
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CEllTlPICATE 

Thia ts to certify that on the 11th day of November, 1974, a true 

copy of the foregoing Notice of Appeal and A•etgmumt of Error waa mailed 

to Willia1t G. r.roadJus, Esquire, Renrico County Attorney, 22nd ar.d Main Streets, 
: 
Richmond, Virgint.a 23219) counsel for the def audants. 
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Map of Area Near Appellant's Property 

( Plf 3 at Trial) 

Too Large to be Conveniently Reproduced 
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STIPULATION 

The parties agree and stipulate to the following statements for the 

sole purposes of avoiding the necessity of bringing certain witnesses and 

clocun1ents before the Court. This stipulation shall not be construed to limit 

or affect the right of any party to object to the introduction of any of the 

following statements into evidence in the trial of this case on any ground 

other than compliance with the "best evidence 11 rule. Unless otherwise 

specified, none of the following statements shall be received into evidence 

e~cept on motion of one of the parties to which objection may be made. 

/~~;..o.~.\ 

(14./ The plaintiff is the record owner of the 1. 83 acre parcel of property 
.___. 

in question. 

~>The Henrico County Building Inspector, if called and permitted 

to testify over defendants' objection, would state that at the present time he 

would not issue a building permit to plaintiff or any other person for any 

~urpose on the 1. 83 acre parcel in question so long as the parcel was to be 

used in isolation from all other parcels in the Gayton triangle area. 

Stipulation filed, hy counsel, in Henrico Circuit Court on May 7, 1974 
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2 

3 

4 

!5 

6 

7 

e 

9 

10 

11 

12 

13 

14 

1 !5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

POLE, BENTON a JOHNSON 
COURT REPORTERS 
MUTUAL BUILOINl3 

RICHMOND, VIRGINIA 23219 

Q 

A 

·Witherington • Direct 18 

Please state your full name. 

Allen c. Witherington. 

022 



2 

POLE, BENTON a JOHNSON 
!COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

Witherington - Direct 

Q Where do you live 1 sir? 

A 2761 west Brigstock Road, Midloth:1an1 

3 Virginia. 

4 Q 

15 A 

6 Q 

7 A 

e Q 

What is your age, sir? 

Forty• three. 

What is your occupation? 

Real estate broker. 

How long have you been engaged in the 

9 real estate business as such? 

10 A Fifteen years. 

11 Q How long have you been a broker? 

12 A TWelve years. 

13 

14 

115 

16 

17 

18 

19 

20 

21 

22 

23 

24 

19 



1 

2 

3 

4 

6 

7 

e 

9 

10 

11 

12 

13 

14 

1 !S 

16 

17 

18 

19 

20 

21 

22 

23 

POLE, BENTON A JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

Q 

20 

Are you the recorded owner of the 1.83 

acres bounded by Gayton Road, QUioccaain Road, and <;aald.ml Road, 

the subject property 1n question here today? 

A 

Q 

A 

I am one of the three partners, yes. 

When did you purchase the land? 

I don't know the exact date, but 

approximately 18 months ago. 

Q Would that be July of 1972? 



2 

3 

4 

5 

6 

7 

POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDINl3 

RICHMOND, VIRl31NIA 23219 

A 

Q 

any knowledge of 

A 

Q 

A 

Q 

21 

yes, that ia close. 

When you purchased the land, did you have 

the proposed rezoning by the county to PMD'l 

No. 

'What was the purchase price? 

$90,000. 

What did you pl.an to do with the ]Jlnd 

a when you purchased it? 

9 A Develop it into commercial.buildings for 

to sale and also for lease. 

t 1 

12 

13 

14 

U5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q What was the zoning at that time? 

A 

Q Are you f8m:lliar with B-3 zoning'l 

A yes. 

Q A8 of today, taking into consideration 

your experience in land values, what would be the value of thi8 

1.83 acres under B-3 zoningJ 

A Approximately $200,000. 
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10 

11 

12 

13 

14 

1 !5 

16 

17 

16 

19 

20 

21 

22 

23 

24 

POlE, BENTON a JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

Q 

Witherington •Di.net 22 

ts this based c>n your knowledge of 

comparable land sales 1n the area? 

A It is based on, yes, my knowled.ge of that 

•rea and other areas around the metropolitan area that I know 

what investors wf.11 or will not do. I consider myself a real 

estate broker as well as an appraiser of values. 

Q under the present PMD zoning, doea your 

land have any economic or feasible uae? 

A 

Q Do you think it is worth anything other 

02H 



2 

3 

4 

6 

7 

8 

POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICl'.IMOND, VIRGINIA 23219 

Witherington • Direct 
- cross 

than just a minimum amowtt? 

Just a minimum amount is all. 

Q But it has no economical feasible usei 

No. 

CROSS-EXAMINATION 

9 BY MR. BROADDUS : 

. 10 

11 

12 ., 

13 

14 

.:..: 
;., 

1 !5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

027 

23 



2 

3 

4 

6 

7 

a 

9 

10 

11 

12 

13 

14 

1 !5 

16 

17 

POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

Q 

tif.tbartngton • cross Jl 

Mr. Witherington, have you read the 

1a zoning ordiances es it relates to PMD uses? 

19 A As I said, I only scalUled that ordinance, 

20 and I left most of what you are asking me, the teclmical, to my 

21 attorney here. 

22 Q If you only scanned it, how do you know 

23 whether it contains uses which might be developed profitably on 

24 your property? 



POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICl'iMOND, VIRGINIA 23219 

2 question. 

3 

4 myself. 

Witherington • cross 32 

MR. PARIS: I didn't quite follow that 

THE WITNESS: I don't quite follow it 

'1R. Bf'OADDUS: Do you believe th.at you 

s have n thorough knowledge of the uses permitted in PMD parcels? 

7 MR. PARIS: Judge, I think that is 

8 irrelevant. This is a l~gal matter. 

9 THE COURT: Well, he has said that the 

10 property has practically no value now, and I think it is an 

11 appropriate question to ask if he knows what you can do with it, 

12 what uses it can be put to. 

13 MR. PARIS: To the 1.83 acres? ts tbat
1 

14 

15 

16 

17 

18 

19 

20 

21 

22 

whst he is asking? I 
THE COURT: The !'MD is part of the I 

zoning ordinance, and, of course, I think the use is also a 

of it, and he can say if it is sold what the use could be. 

part I 

! 
I 

MR. PARIS: I just think that he ought to 

ask a fair question with regard to this property. 

THE COURT: I think that he will have a 

perfect chance to explain his answer. 

THE WITNESS: well, when he says what can 

23 · y,ou use it for, I go back to the fact that it is not two acres, 

24 and we can't use it at All according to the County ordinance. 

029 



2 
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4 

5 

6 

7 

a 

9 

10 

11 

12 

POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

BY MR. BROADDUS: 

Witherington • cross 33 

Q That wasn't the question, Mr. Witherington 

The question is with regard to all of the uses to which PMD 

property might be used8 

A Not all of it. I said that I know some o 

theill, but as far as I am concemed, our·PMD zoning is no zoning 

because we cannot use it. 

Q Are you basing that conclusion un the fact 

that your particular piece of property contains 1.83 acres? 

A That's right. 

Q So that if you were permitted to use your 

property ·- let's assu.-ne thlit we take away the 2.0 acre 

13 j requirement.. If you were permitted to use your property, would 

14 there be uses to which it could be used'l 

15 A I would assume so, I mean, you know, if 

16 you take away what you have already got, your ordinance. 

17 
Q By saying that the property bad practlcall 

18 no value, what do you mean by that, Mt'. Witherington? 

19 
A It cannot be used under the present 

20 circumstances. 
21 

Q And that is based upon the fact that it 

22 c'.ontaina only 1.83 acres, and not two acres? 

23 
A That is right. 

24 Q Do you have through contract the right to 

030 
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2 

3 

4 

POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL. BUil.DiNG 

RICHMOND, VIRGINIA 23219 

Witherington • cross 

purchase 0.18 acres of property which is contiguous to your 

particular parcel? 

MR. PARIS: Judge, I object to this. 
':"';.-; 

This is absolutely inadmissible. It has no bearing whatsoever 

s on this case. 

6 

7 

a 

9 

10 

11 

12 

13 

14 

ts 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MP.. BROADDUS: Judge, the •• 

MR. PARIS: Well, he could have an 

option to buy the whole tract, as far as that is concerned, but 

it wouldn't concern thie 1.83 acres. 

MR. BROADDUS: I think that the 

contention of the plaintiff, as we have previously submitted, 

is not one which should be before the court with regard. to the 

size of the property. However, if it is to be considered by 

the court, I think that the court should also be advised of any 

rights which he may have tc;> other property which would bring 

this particular parcel up to the 2.0 acre requirement. 

THE COURT: I am going to let Mr. 

Witherington answer the question over Mr. paris 1 objection, and 

put it in the record for what it is worth, if it ts· a 

determinative point in the case. As far as I am concerned• I 

twill certainly say that when I make my decision. 

THE WITNESS: Judge, there are, I think, 

approximately 20 acres contiguous to us that is zoned PMDt and 

if I so decided to pay the price, I could go ahead and buy all 

oar 





POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

Witherington • cross 35 

20 acres and say, now I can make 111.Y 1.83 acres good, but we are 

2 talking about my ncreage and not the 20 acres next door. 

3 MR. PARIS: Just answer the question. 

4 THE WITNESS: What was the question? 

MR. BROADDUS: I will rephrase it. 

6 BY MR. BROADDUS: 

7 Q Do you have a contractual right at a 

a future date to purehase 0.18 acres of property which is 

9 presently owned by the 7•Eleven Store for the sum of $31 000? 

10 A If sewer ever becomes available to the 

11 7-Eleven. 

12 Q You do have the right to purchase the 

13 property? 

14 A Right. 

ts 

16 

17 

18 

19 

20 

21 

22 

23 

24 

,. 
032 



2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILOIN13 

RICHMONO,,VIRGINIA 23219 

I 

Q 

Barton • Direct 48 

For the record, sir, would you state your 

20 name, age, and address? 

I am thirty-four years 

22 old, and I reside at 3332 Blithwood Drive in the City of 

21 A Robert r.. Barton. 

23 Richmond. 

24 Q What is your occupation? 



1. 

POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

A 

Barton - Direct 

I am an independent real estate 

2 appraiser with the firm of t·iat:,;on .::.,. Barton, Incorporated. 

3 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

49 

t 



POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

Barton • Direct 

MR. PARIS: If Your Honor please, I 

52 

I 
I 

i 
I 

15 I would move that he be qualifieii as an expert real estate I 
I 

I 16 

17 

18 

19 

20 

21 

22 

appraiser. 

MR. BROADDUS: No objection, Your Honor. j 

All right. we will certainlt 

an ex.pert real estate 

THE COURT: 

accept Mr. Barton as qualified as 

appraiser in hf.a field. 

BY MR. PARJS: 

Q Mr. Barton, at my request and on behalf 

2 3 of Mr. Witherington and cayton Triangle Company, did you make 

24 an investigation and appraisal of the parcel 79•Bl·9, 

O!i5 
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23 

24 

POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

Barton • Direct 53 

containing 1.83 acres bounded by Gayton Road 1 Quioccasin Road, 

and Gaskins Road? 

A yes 1 sir, I did. 

THE COURT: For the record, is that 

plaintiff's Exhibit No. 2 that you are talking about? 

BY MR. PARIS : 

Q 

A 

MR. PARIS: Yes 1 sir. 

what was the purpose of the appraisal? 

l was asked to appraise the property to 

estimate the market value of the property under its present 

zon.ing, which is PMD, and also to estimate the market value of 

the property under an assumed· zoning of B-3 1 which is a 

business category, and I estimated both values. 

Q First of all, would you briefly describe 

the neighborhood? 

A we111 the property is located in 

western Henrico County and in an area that is very rapidly 

growing residentially. There is the Raintree Subdivision, 

canterbury, Kingsley, the Farmington Subdivision, and there 

are others that I can't recall tbe names of now. nut it is 

heavily populated, mostly single family residential, with some 

multifamily development already in progress, and other 

O'">f' t) ) 
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18 

t9 

20 

21 

22 

23 

24 

POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

Barton •Direct 

multifamily development planned. 

The Rain tree area has some 10, 000 for -

sale type units, which are high density type single family 

housing. 

54 

The Regency woods condominium project i8 

just gettirig started, and it is within, oh, I would aay a half 

a mile or a mile of this property thst we are talking about. 

Generally speaking, the property -- well, 

the area neighborhood is residential in character, and middle to 

upper cl.ass, I would say. 
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3 

4 

POLE, BENTON a JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

Q 

s zoning ordinance? 

6 A 

aarton • Direct 60 

Are you generally familiar with the PHO 

I think so, sir. I have read it 1n the 

7 ordinance, and the ordinance is very confusing to me. But 1 
. 

a have tried to study it and acquaint myself with it. It it a 

e new type of zoning in the county, and I have not really had a 

10 ·lot of experience with it. I guess nobody has. t have tried 

11 to study it and familiarize myself with it in the ordinance. 

12 
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Q 

Barton - Dine t 64 

A_ll right. The question is, in your 

opinion, looking at this piece of land, and based on your 

in:vestigation of PMD zontng in Henrico county, what do you think 

the probability would be that this land would be, in fact, used 

fo,r PMD development? 

A well, the pt.ID zoning is an industrial uae, 

a~d generally users for industrial type development like 

locations where accessibility is better than this. They like 

some exposure generally to traffic for advertising. That 1a 

23 an obvious rea801l. 

! 

24 They also like expressway type roada where 
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:aarton • l>inct 

the employee• and their good• and materials.could easily get 

back and forth to their aitea. 

65 

In my opinion, tbia particuls:r location 

is not conducive to a typical industrial use. That doean•t 

mean to say that somebody may not use it for that, but given a 

choice -- and there are many choices in Henrico county for 

property available for industrial zoning and .uae -- I think 

that thia property would be difficult to market for industrial 

use. In the competitive market1 that is. 
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Q 

Barton • Di.rec t 67 

Do you have an opinion as to the value of 

s this land, this 1.83 acres, under B•3 zoning? 

6 MR. BROADDUS: Judge, my only question 

7 is I would like to know what time he is talking about. 

a MR. PARIS: Right now. 

9 MR. BROADDUS: I think that is irrelevant. 

10 Judge. I think that the time for valuation should be as of the 

11 time of the rezoning. 

12 MR. PARIS: All right, sir. we will ask 

13 

14 

1S 

16 

17 

18 

19 

20 

21 

22 

23 

it this way, then. 

BY MR. PARIS : 

Q As of March 28, 1973, do you have an 

opinion as to what the value of the land would be? 

A As of March 28, 1973? 

Q That's right, which is just over a year 

ago. 

A I can• t answer that question. )ly' 

appraisal was made as of March 28, 1974, and that was the date 

as of which I estimated both values. 

Q Well, give us your March 28, 1974 value, 

24 then, first, and then we will go back. 

i O·lf 

I 
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Barton - Direct 68 

THE 'WITNESS: under B•3 zoning as of 

March 28, 1974, it is my opinion that the value of the property 

a w9uld have been, or was $160,000, 

7 

a 

9 

10 

11 

12 

13 

14 

1 !5 
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Q Well, does it have any economic or 

13 f~asible use under the present PMD zoning? 

73 

14 A Under the present PMD zoning as it is now 

1s constituted, it couldn't be used. 

16 Q Because of what? 

17 A Because it is smaller than the minimum 

1a size that the Code states that that parcel has to be for 

19 development. 
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Barton - Direct , 74 

MR. PARIS: So, in your opinion, as it 

stands now, it doe$ not have any economic or feasible use under 

tJ:ie present PMD zoning? 

THE WITNESS: No, it does not. 

OA'lf 
·~-i. '·.t: 
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Barton • Direct 
• cross 

CROSS-EXfMINATION 

17 BY MR. BROADDUS : 
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Barton • Cross 88 

Maybe I can save you some time. 

7 Assuming that the roads which we have just discussed, Richfield 

a parkway, Route 288, and extension of Gaskins Road nortb.wardly 

9 to Broad street were constructed, would this substantially 

10 improve the access to the parcel in question? 

11 A certainly it would improve the general 

. 12 access. None of these roads would improve the specific 
i 

13 I access to the property that I appraised which is located on 

14 G~yton Road, not on Richfield Road, and not on Route 288. So 

1s I that would be a general accessibility that would be better, no 

16 question about that. specifically, I don't think it would 

17 affect it a bit. 
I 
I 
i 

18 Q Now, Mr. Barton, you testified, I believe, I 

19 

20 

21 

22 

23 

that the property in question which you appraised had a value 

at the time of your appraisal of $40,000; is that correct? 

Under the present zoning, yes, sir, that 

is my opinion. 

Q ts it also your opinion that that property 

24 i~ the particular owner went to the Board of Zoning Appeals and 

046 
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sought a variance 

developed? 

Barton • Cross 

of the two-acre requirement 

~· 

HR. PARIS: Qbjec,ion1 
. i'j~ 

please. He is asking this man to tell him or 

a Board of zoning Appeals ia going to do. 

that it could be 

if Your Honor 

guess as to what 

THF COURT: I don't think that is what 

he i.ntended the question. to be, or that that is what it says, 

8 
i even. I think that he is saying suppose that you could develop 
I 

9 it, suppose the two-acre limitation was not applicable to the 

10 property, what would it be worth. 

t t Is that your question, Mr. Broaddus? 

i 
12 MR. BRO/\.DDUS: No, s1.r. I want to know 

13 J whether he thinks that the Board of zoning Appeals would grant 

14 a variance, I think, Judge, th.at the situation is such that 

15 

16 

17 

ta 

19 

20 

21 

22 

23 

24 

he has given his opinion that it could not be developed. He 

is also placing an evnll.lElt:f..on on it of $40,000 based on that it 

can't be developed. 

MR. PARIS: He didn't do that, 

TIIF. COURT: It seems to me if he 

answers that question whether the Board of zoning Appeals would 

grant a variance, he has, in effect, got to answer whether the 

Circuit court would uphold what the Board of zoning Appeals 

wiould do. 

MR. BROADDUS : Judge, tlult is assuming 

047 
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Barton • cross 

that the Board of zoning Appeals would be against that. I 

2 don't believe that we would -· 

90 

3 THF. COURT: I don't think Mr. Barton is 

4 in a position to say whether or not the, Board of Zoning Appeals 

s bas the authority to rule. I will sustain the objection on 

a this. I think that gets somewhat into the area beyond Mr. 

7 Barton's area of expertise. It is a legal question, I think, 

a of could they do it, and also would they do it. I just don't 

9 llke the question. 

1 o I don't mind your asking him what it would 

11 be worth if the two-acre limi ta.tion were not there. 

12 BY MR. BRO.A DDUS : 

,. 1 Q Mr. Barton, would you recommend that a 

14 variance be granted? 

15 MR. PARIS: If Mr. Barton would recommend 

17 T1:m COURT: yes, for whatever it is 

1a worth. 

19 MR. PARIS: Well, I will object to _,it 

20 for the record, anyway. 

21 THE COURT: sure. 

22 THE WITNESS: If the Board asked me 

23 whether I think they should do it, what I would say? IS that 

24 substantially your question? 

··048 
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t~ey should. 

Barton • Cross 91 

MR. BROADDUS: yes, sir. 

THE WITNESS : yes, I would say yes, 

049 
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Q 

Barton • cross 93 

Mr. Barton, whnt was the general area 

like as it existed prior to today? I am speaking of when you 

were first acquainted with it in 1962, the triangle and the 

surrounding property within approximately a mile or so? 

A Well, most of that area out there 12 years 

ago was undeveloped, including this property. 

Q would it be correct to say that ra.rmington 

was the only subdivision in that area at that time? 

A yes, sir. well, not the only one, but 

. - . 050 
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the major subdivision. 
I 

Barton • Cross 94 

I am sure there were some smaller 

2 subdivions, but parmington was the biggest one th.at was going 

3 8 ft that time. c~nterbury, Kingsley, and all of those have 

4 come since then. 

!5 n ·...: Would the same be true of Raintree Forest, 

a Eqnam Forest, Chatham creek Apartments• and Marble Hill 

I 
7 A~1.rtments? 

a 

g tke last ten years. 

10 Q 

11 /; 

12 q 

13 built since then? 
' 
I 

1 !5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

yes, sir. All of that has come within 

Mnst of 1.t within the laRt five. 

Pinchbeck School? 

ye~. 

what about Harty Byrd school? was it 

yes, I believe that is right. 
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Barton • Redirect 

REDIRECT EXAMINATION 

2 

·3 BY MR. PARIS: 

4 Q Mr. Barton, Mr. Broaddus alluded to the 

s appraisal of $40,000 as the value of the subject property? 

6 Yes, sir. 

7 ts that qualified~ 

8 yes, sir. 

9 Q How is it qualified? 

10 A Well, under the PMD zoning, as I have 

95 

11 testified, without a use permit the land cannot be developed at 

12 all, and it is my opinion th3t a buyer in the market viewing 

t3 that property just as it is today, it is reasonable ·for the 

14 buyer to think he could probably be successful in getting a 

1!5 variance to use the property. And under that kind of a 

16 position, I think the property has a value of $40,000. 

17 Q on the basis ~hat you could get a 

18 variance? 

19 A yes, sir. 

20 Q And thet is assuming that you could get 

21 a variance? 

22 A yes, sir, and I think it is reasonable 

23 to think at this point of time that you could. 

24 
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Q 

Barton • Redirect 96 

ts your opinion of the $40,000 valuation 

10 based on the county giving the landowner a variance? 

11 A yes, and I think I will go further and 

12 explain that if you couldn't get a variance, the land wouldn't 

13 be worth $40,000. 

14 Q would it be worth less, or much less, or -· 

ts A It would be worth less, yes, sir. 

16 
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Barton • Redirect 
• Recross 

99 

RECB.OSS·EXAMINATION 

BY MR. BROADDUS: 

Q Mr. Barton, would you define mark.et value, 

please? 

A Well, market value is the highest price 

estimated in terms of money that a buyer, a willing purchaser, 

will pay for a property offered for sale in the open market for 

a reasonable period of time with the buyer buying with the full 

knowledge of the uses to which the property is adopted. 

particular 

the terms 

$40,000. 

Q what is the fair mark.et value of this 

piece of property? 

A As it is presently zoned? 

Q yes, sir. 

A or under the B-3? 

Q No, sir, as it is presently zoned under 

that you just stated. 

A In my opinion, 

(l t:>t' 
. l l-:t-

under the PMD zoning, 
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Barton • Redirect 101 

6 Q Mr. Barton, it looks like we are bantering 

7 the $40,000 figure aro\D'ld. I want you to testify perfectly 

a clear to the court on this. As I understand your past 

9 testimony, you said under the present zoning, as it stands now, 

10 this land has no economic or feasible use; is that correct? 

11 A t t can't be used under the present 

12 zoning. tt could not be developed under the present zoning 

t3 as it is now constituted. 

14 Q And your $40,000 figure is based on the 

1s ass'Wllption that the County will grant a variance? 

16 A yes, sir. 

17 Q otherwise, your valuation would be much 

18 less? 

19 A Yes, sir. 
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Q 

Deaner • Direct 102 

would you please state to the Court your 

23 name• age, and address? 

24 A J. w. Deaner, thirty-four, 2921 Wighton 
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Drive, Richmond. 

Q 

A 

Q 

s salesman? 

6 A 

7 Q 

Deaner • Direct 103 

what is your occupation, sir? 

Real estate. 

Are you a broker or a real estate 

I am a broker. 

How long have you been engaged f.n real 

a e•tate sales and service f.n and around the Richmond area? 

9 A Twelve years. 

10 Q How long have you been a broker? 

11 A About eight years. 

12 Q In what particular area of real estate are 

13 you engaged in now, if any? 

14 A commercial. 

1 !5 Q would you tell the court basically what 

1a you do in this area of commercial real estate? 

17 A Basically, I buy and sell for the clients 

1e and for my own account commercial real estate. 

19 Q Are you associated with any particular 

20 company? 

21 A Genera 1 L&nd ccupany. 

22 Q Are you familiar with the area around the 

23 1. 83 acres in question here today? 

24 A yes, 1 am. 
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Q 

A 

Q 

A 

Q 

A 

Q 

Deaner • Direct . 105 

Did you sell the land to Mr. Witherington? 

yes, l did. 

or your company? 

yes. 

Do you recall the sales price? 

l believe it was $90,000. 

were you familiar with any proposed PMD 

22 zoning or anything of that nature at the time you made the sale? 

23 A No. 

24 
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Q 

Deaner - Di.rec t · 106 

under the B-3, what would be your 

e•timate of value of the 1.83 acres? 

A $500 a front foot, minimum 9 ba.sed on what 

the transfers are in the immediate area. 

Q What would be that total amount, 

approximately? 

A I am not sure what the exact front footage 

Ii•. 

Q Well, let's say it is over 200 feet. 

-..,.. ... . 059 
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neaner - Direct 107 

A This is developable •• I am talking about 

the f~ontage on Gayton Road. 

Q 

A 

400 feet, I believe. 

Q 

A 

Q 

A 

it recently_, 

Q 

That is correct. 

$500 a front foot. It is close to 

So that would be approximately $2001 000? 

Right. 

Are you roughly familiar with PMD zoning? 

Just that: I have read a little bit about 

Do you know the limitations of acreage 

that can be developed? 

A I think that there is a minimum acreage, 

the way that I read it, of two acres. 

Q Under the present PMD zoning• then, Mr. 

Deaner, does that land have any economically feasible use? 

THE COURT: Now, he doesn't know much 

about PMD, and I think that your question is coming ~k to the 

same thing• your position th.at you can't use it because there 

aren't two acres? 

MR. PARIS: I will ask him this question. 

Under the PMD zoning, as you understand 

it, what would be your valuation of the land? 

MR. BROADDUS : Judge, I have to object. 

..... OHO 



2 

3 

4 

6 

7 

a 

9 

10 

11 

12 

13 

14 

1~ 

16 

17 

18 

19 

20 

21 

22 

23 

24 

POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

Deaner • Direct 

He says he is not familiar with it. 

THE COL'RT: Yes. 

108 

THE WITNESS: l have read the ordinance, 

if that is what you are talking about. 

THE COURT: Do you want him to answer 

that? 

MR. PARIS: Sir? Do I want him to 

answer it? 

nIE COURT: Yes. 

MR. PARIS: If the Court sustains the 

objection, I am going to vouch the record anyway, sir. 

THE COURT' Well, I will let it come in. 

Mr. Barton bas already testified. This gentleman doesn't know 

a whole lot about PMD. I will let him answer. 

MR. PARIS: Give us your opinion of 

valuation of the land under PMD zoning as it presently stands. 

THE WITHE SS: What I 1.D'lderstand with· the 

PMD zoning, it is undevelopable 1 and if it is undevelopable 1 

the value would be very small. 
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B'l MR. BROADDUS : 

Q 

Witherington? 

A 

Q 

A 

Q 

A 

years ago. 

Deaner • croaa 109 

Mr. Deaner, how long have you known Mr. 

probably eight or nine years. 

At one time were you employed by him? 

yes, sir. 

How long a·period of time was that? 

probably six months, about eight or nine 

12 Have you had any business dealings with Q 

13 Mt'. Witherington as:l.de from this one particular transaction 

14 which we are talking about today? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

1 I 

A 

Q 

A 

Q 

A 

Q 

A 

yes. 

How many, sir? 

probably three in the nine years. 

Do you regard him as a close friend? 

1 regard him as a friend; yea. 

Do you play golf with him? 

occasionally. 
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MR. PARIS: Judge, I can rest my case 

4 rlght after this 1 if you would refer to, page three of the 

s stipulation, artic1e number 15. 

e I call as a witness the Henrico county 

7 Building Inspector, and ask hint if under the present zoning 

117 

e would he issue a building permit to the plaintiff or any other 

9 person for any purpose on the 1.83 acre parcel ln question, 

10 sp long as the parcel was to be uaed in isolation to all other 

11 pllrcels in the Cayton triangle area. 

12 If your Honor please, it is stipulated 

13 that the Henrico county Building tnspector would answer no, 

14 in the nega-i;ive. 

ts 
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Lavecchia • Direct 123 

I 

e WILLIAM F. LaVECCHIA, ·being duly sworn, 

10 testified as follows: 

11 

12 DIRECT EXAMINATION 

13 

14 BY MR. BROADDUS: 

t!S Q Mr. Lavecchia, were you sworn earlier this 

16 moming? 

17 A yes, sir. 

18 Q would you state your name and address, 

19 please? 

20 A William F. t,aVecchia, 303 Hen.wick Road, 

21 Richmond 1 Virginia. 

22 Q Are you employed by the County of Henrico? 

23 A yes, sir. 

24 Q What is your position, and would you 

064. 
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Lavecchia - Direct 124 

please briefly describe your responsibilities? 

A I am Director of Planning and an 

appointed member representing the administration of the County ~"f· -

planning Commission. I head up the pl.8.nning office which is 

basically responsible for the ~~~ing for the County, 

th~ development of the various ordinances such as zoning, 

subdivision, land use planning, and interpretation of these 

documents to the citizens and developers. 

Q 

position? 

A 

Q 

time? 

How long have you been employed in such a 

For 15 years with Henrico county. 

What was your employment prior to that 

A 14 Four years as a town manager of the Town 

1s one year as assistmit city manager and city of Blacksburg, and 

1e engineer for the City of Athens. Tennessee. 

17 Q What were your responsibilities in 

1e Blacksburg as it related to planning, land use, and zoning? 

19 I was secretary to the cowity planning 

· 20 commission, as well as the administrative member of the planning 

21 commission appointed by town council. Again, not having a 

22 planning staff, I developed the zoning ordinance, subdivision 

23 ordinance, land use plan, and then served as the enforcement ,or 

24 interpretation offlcer. 
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Lavecchia - Dire.ct 125 

Q What were your responsibilities at Athens, 

2 Tennessee, with regard to planning, land use, and zoning? 

3 MR. PARIS: Judge, if he is attempting 

4 to qualify Mr. Lavecchia as an expert in the planning field, I 

s think that we can pretty much stipulate that without going into 

a a whole lot of details unless he wants to put it in the record. 

7 THE COURT: All right. It is stipulated 

8 that Mr. Lavecchia iR an expert in the planning field. Is that 

9 satisfactory, Mr. Broaddus? If not, you can put more on the 

10 record. 

11 MR. BROADDUS: Judge, we would 

12 specifically like to have Mr. Lavecchia qua.11.fy as an expert 

13 in planning, land use, and zoning. 

14 MR. PARIS: He can't do that, Judge. I 

ts wouldn't agree to that:. 

16 THF. COURT: All right. 

17 BY MR. BROADDUS : 

18 Q what were your responsibilities in Athens, 

19 Tennessee with regard to planning, land use, and zoning1 

20 A I was responsible for developing a zoning 

2 1 ordinance for the city, a subdivision ordinance, and a land use 

22 plan. Then I administered and enforced the docwnents as the 

23 assistant city manager. 

24 Q What is your educational background, Mr. 
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i.avecchia 1 as it relates to the subject matter at handi 

A I have a bachelor of science in civil 

126 

engineering from VPI, or Virginia Polytechnic Institute. 

civil engineering field at that time was the basic local 

The 

goverrunent planning field because this was 20 years ago .and at 

that time there were practically no schools in the United States 

that had the urban planning courses. You found them in your 

civil engineering fields and in your architectural curricul\IDs. 

I did my master's of science in municipal 

administration and public administration. Most of these 

classes dealt with public administration of local governments. 

some were state and some were federal. There I took courses 

dealing with the sociology of planning, city planning 1 land use, 

and zoning. 

Q since coming with the County of Henrico, 

have you had an opportunity to work in conjunction with the 

General Assembly in preparation of any state statutes? 

A During the early 1960 's •• and 1 · doa' t 

remember now whether it was 1962 or 1964. it was along about 

that time •• the state was in the process of redoing the State 
-ni5 ~-

planning Act. Mr. Louis McMillan from the Tidewater area was 

the chairman of the Towns and Cities and counties Committee 

responsible for this. 

I met with thte committee along with 

... 067. 
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Mr. ~~:f-the administrative assistant and county manager at 

this time. The committee got L~to many difficulties with 

everybody wanting the Act amanded, hut everybody wanting it 

amended in a different fashion. 

Mr. ·:fit{1~1~/1~ed Mr. Du~~i~~ to 

take the Act and rcwri.te i.t, keeping in mind the questions that 

the colllldttee had asked, and giving us the understanding that 

a we knew what the conmittee wanted. t·Jith that type of 

9 

10 

11 

12 

13 

14 

1S 

16 

17 

18 

19 

20 

21 

22 

23 

24 

instruction, we did, in fact, rewrite the Planning Act of the 

State of Virginia. 

I did probably the bulk of the work, 

being the planner, and Mr. Duhurst, of course, being the 

'administrator and civil engineer working with the county 

planner. This was presented back to the committee and there 

were no changes in the draft as prepared to the conmittee, and 

it was finally adopted by the state. 

0 .. Specificelly, what are the functions of 

a planning commission as we have it in Henrico with regard to 

planning and land use and zoning? 

A we have the basic responsibility for 

developing a land use plan for the development of your County 

of exactly how your land will be used and how should they be 

used. The commission is fully charged with hearing and 

considering and recommending to the Board of supervisors all 

068 
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\ 
amendments to the zoning ordinance, whether these be amendments 

to the written text or amendments to the zoning map itself aa 

to zoning classifications. 

We are also charged with the review of 

plans of development which are required for shopping centers, 

apartment projects, and any development situated on four•lane 

h~ghways. 

In the land use and the zoning the 

conmission only has advisory power, in that we recoamend to the 

10 Board of Supervisors the plans of development. In subdivisions 

11 we serve as the agent for the Board of Supervisors, and our 

12 decision is final. We have additional responsibility of 

13 considering any item that the Board of Supervisors may see fit 

14 to refer to us for study. 

1 !5 Q Have you previously qualified as an 

16 expert in any court on the subject matter of plannin.g, land use, 

17 and zoning? 

18 A In a court of record in Athens, Tennessee, 

19 in connection with a zoning case in the then Montgomer1 County 

20 Circuit Court. Here in Virginia in connection with an 

21 annexation case when the Town of Blacksburg was annexing land 

22 from the County of Montgomery. I qualified there both aa local 

23 administrator and planner. 

24 I have since qualified in the Circuit 

-. 
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court of Henrieo in several cases dealing with zoning and land 

2 use, and in the Federa 1 District court. 

3 Q ts that the Federal District court for the 

4 Eastern District of Virginia, the one that sits in Ricbnond? 

A yes, sir• the one that sits in Richmond! 

6 MR. BROADDUS: Judge, we would submit that 

7 Mr. L8Vecchf.a is qualified as an expert in planning, 1.and use. 

a and zoning, and request that he be permitted to testify as such. 

9 THE COURT 1 Do you want to ask some 

10 questions of his qualifications in this field, Mr. parts? 

11 MR. PARIS: yes, air. Judge, Mr. 

12 o'Bryan is going to conduct th.e cross-examination of Mr. 

13 L8Vecchia in chief. I would ask if Mr. Broaddus would make 

14 objection to me asking him these isolated questions? 

1 !5 MR. BROADDUS: No, sir. 

16 

17 CROSS•EXAMINATION 

18 

19 BY MR. PARIS: 

20 Q Mr. t.,avecchia, you testified that you have 

21 been qualified as an expert in Athens. Tennessee; ts that 

22 correct? 

23 A ye.s. 

24 Q What was the basis of the case in that 

070 
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The case was where the city bad rezoned 

3 some property that was commercial back to a residential 

4 classification, and as the second administrative officer and 

s the one charged with planning·tn the city, I testified as to 

e land use in connection with the particular case. 

7 Q What did you testify to? 

a A I testified to what the land uses were, 

9 what the probabilities of their developing were, what the 

10 possibilities were of them being developed into other uses, 

11 and then those the zoning ordinance permitted. 

12 Q There the question, though, was whether 

13 it was a fairly debatable issue of whether or not the zoning 

14 ordinance was proper; was it not'l 

U5 A No. I th:t.nk the question was whether the 

1e rezoning of the property from commercial back to residential 

17 was an arbitrary act or not by the city council. 

18 

19 

20 

21 

22 

23 

Q It was the same thing, though? That was 

just a question of whether a zoning was proper or not in 

someone's opinion? 

A 

head affirmatively). 

Q 

Whether the zoning was proper (nodding 

Now, you said you qualified also as an 

24 expert in Henrico County. was that in an annexa ti.on caae'l 
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A That's been in the annexation case, but 
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2 it has also been in cases where the decisions of the Board of 

3 zoning Appeals has been appealed to the Circuit Court, and where 

4 the decision of the Board of supervisors and planning Commission 

s have been appealed to the circuit court. 

6 Q How would a case come up from the planning 

7 Commission to the Circuit Court? 

8 A From planning Conmission cases where the 

9 planning commission and the Board have acted on the matter. 

10 

11 

12 

13 

14 

ts 

16 

17 

18 

19 

20 

21 

22 

Q These were cases in which the Board had 

refused to rezone; is that correct? 

A That is correct, sir. 

Q And in the federal court --
A In the federal court it bad to do with 

the schOol consolidation case, where I was testifying as to 

overall pl&nning and land use development in the county, and 

in connection with a use permit from the Board of zoning Appeals 
. 

where we bad gone against a surety to collect against a surety 

bond that had been posted for a sand and gravel use permit. 

Q well, that would have no real relationship 

to the case today, would it? 

A Well, it goes to the extent that land use 

23 planning and zoning are one and the same, whether you are 

24 dealing with an isolated parcel request. or whether you are 

•. 
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dealing with overall zoning, or use permit for a sand and 

2 gravel use, because land use planning is still the same. 

3 Q When you sought to be qualified and say 

4 that you were qualified as an expert in' these jurisdictions, 

s was your expertise stipulated? 

6 

7 

a 

9 

10 

11 

12 

A No, sir. In some instances there were 

presentations by the attorney I was working with, with 

questions from the opposing attorney, and in one instance •• I 

believe it was in the surety case in the district court ·- the 

court did indicate their acceptance of my qualifications after 

questionss 

Q And you, of course, htlve sort of 

t3 engineered the study with regard to the land use plan of the 

14 area in question; is that correct? 

HS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A No, sir. 

Q you had nothing to do with it? 

A I didn't say that I had nothing to do 

with it. I did not engineer it, Mr. paris. The way we work 

in the planning office, I am director of the office, and as 

such the head, but the fact that I have the position of being 

an appointed member of the planning Conmission and must act on 

all recommendations that the staff make to the Planning 

Commission, I do not interject myself into a study. 

Thia study in particular was one of those 
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to 

t 1 

12 
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14 

us 

16 

17 

18 

19 

20 

21 

22 

23 

24 

assigned to Michael ~n the office Yho was the principal 

planner responsible for the study, and Ml.~r:i.~~as the 

project manager who was primarily responsible. 

Q So you are saying that, as I understand 

it, then, that your objective in this partic~lar study ,.,as 

rezoning? That was your objective? 

A I think so, yes, sir. 

Q And you did not participate in the actual 

lanning of th.a rezoning, then'i' You only s uomitted it to the 

latming Commission? 

A I did not participate in the detailed 

participation of the land use plan. 

Q .. A.s I say, they did the work, and you 

rely presented it to the Planning Conmission for their 

pproval or disapproval, and then co the Board of Supervisors 

approval er disapproval? 

A This is correct, sir. 

MR. PARIS: On that, sir, I would object 
·•";r 

o testimony, and if he is going to testify wtth regard to this 

ase in particular, first of all, the fact of having been 

ualified in other courts in the areas in which he testified, 

do not believe it would come within the purview of the 

rticular case in which we are involved because it is unique 

n character. To my knowledge, there haa been no case 

074_ 
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involving this particular kind of question in Henrico Circuit 

court, or any circuit court in the state of Virginia. 

134 

Secondly, as he has stated, he is not 

familiar with the details of this parttCular land use study and 

s ultimate rezoning. So I submit to the court that he couldn't 

3 

4 

e testify as an expert. He can only testify as to what he knows 

7 or does not know from an objective standpoint, and I would 

a object to his being qualified as an expert witness. 

9 

10 

11 

12 

13 

14 

1!5 

16 

17 

18 

19 

. 20 

21 

22 

23 

24 

MR. BROADDUS: Judge, with regard to the 

first basis for objection, the fact that this case or similar 

cases have not been before the courts in other states, or that 

this was not the type of case in which Mr. t.aVecchia was 

qualified, that certainly would have no bearing as to whether 

he is an expert in zoning, land uae, and planning. 

With regard to the second objection, I 

don't believe that Mr. i.avecchia said that he was not familiar 

with the details. But in any event, as the court is well 

aware, an expert need not have personal knowledge of the facts, 

although I am confident that Mr. LaVecchia 's testimony will 

reveal such knowledge. He would certainly be well qualified 

to testify as an expert both with regard to what he first might 

know, but what he was given and other facts. 

THE COURT: Well, I think that I will 

permit Mr. t.avecchia to testify on planning, land use, and 

.. 
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Q 

L&Vecchla • aedt_.nct 

Mr. LSVecchia, would you describe your 

relationship with the Board of! zoning Appeals? 

A yes, sir. I serve as secretary and 

140 

technical advisor to the Board of zoning Appeals. All cases 

24 that are going to the Board of Zoning Appeals are made in the 
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The compilations are filed there 0 and the 

.i. 1.1.4' .. 
i·~· 

2 preJMt.ration of the case, the advertising of the case, and the 

3 preparation of the agenda to go to the Board of zoning Appeals, 

4 whether it is an appeal going to the board of whether it is a 

s special use permit, or whether it is a variance from any of the 

a requirements of the zoning ordinance. 

7 Q How long have you functioned in this 

a capacity? 

9 A Fifteen years. 

10 Q Are you familiar with the criteria to be 

11 met for the granting of a variance? 

12 A yes. 

13 Q Do you have a number of occasions in which 

14 individual property owners seek a variance in your office, or 

15 rather file a petition in your office seeking a variance from 

1a the Board of zoninJ? Appeals? 

17 

18 

19 

20 

21 

22 

23 

24 

A we probably average some lS•plus cases 

a month. 

Q no you have indications in which property 

owners seek a variance claiming that their particular lot is 

too small to meet the requirements contained in the ordinance 

for residential construction? 

A yes, sir. 

MR. PARIS: Judge, I would object to this 
....... 
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line of questioning on the basis of our previoualy stated 

objections. It is absolutely irrelevant and imnaterial as 

to whether or not the plaintiff has applied for a variance. 

142 

Secondly, with regard to Mr. r.avecch!a' s 

experience in advising the board for feasibility of variances 

in their considered judgment, and other cases wherein variances 

are granted or refused, this is not relevant to the issues of 

this case. 

THE COtmT: I believe when Mr. sarton 

was on the stand Mr. Broaddus asked Mr. Barton the same 

quest.ion, and I sustained your objection to it, I believe, and 

then he said he would recommend a variance to the board. Then 

13 when Mr. Barton got back on he came out and said a reasonable 

14 buyer. would reasonably think that he could get a variance. 

15 So Mr. Barton said that he could. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR~ PARIS: Well, the anst1er was 

unresponsive, but you can't very well object to what your 

witness is volunteering. 

THE COURT: I will let Mr. Lavecchia 

answer. 

BY Mil. BROADDUS : 

Q Mr. t.avecchia. rephrasing the question, 

an there •ltuation• in which otmere of property seek a 

variance upon the claim that their particular piece of property 

079 
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is too small to meet the requirements for residential 

2 construction on that property? 

3 A yes, sir. 

4 Q Would you give an example of such a 

s situation? 

6 A tt would be an instance where a lot was 

7 smaller than the area requirements set forth in the zoning 

a ordinance 1 or in some instances it ls the lot width is too 

9 narrow to satisfy the ordinance requirement for the partic"1.•r)1:~~· 

10 zoning classification that it happens to be in. 

11 Q In a situation like that, would the owner 

12 then seek a variance before the Board nf Zoning Appeals? 

13 A Yes, sir. 

14 Q Now, suppose the Board of Zoning Appeals 

ts did not grant a variance? would that property in these 

1s situations be able to be used for other purposes? 

17 

18 

19 

. 20 

21 

22 

MR. PARIS: 

and speculative, t don't see hoW this court would properly 

accept that as any kind of probative evidence in this case. 

He is talking about whatever I don't know, but certainly there 

ta no way to di.scam or distinguish those situations from this~ 

THE COURT: Well, have you asked him if 

23 the board would likely grant a variance? 

24 MR. BROADDUS & Not yet, Judge. 
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THE COURT: Are you going to do that? 

MR. BROADDUS: yes, oir. 

THE COURT: Why don't you ask him that? 

4 Then you won 1 t have to ask him the other questions. 

5 MR. BROADDUS: All right, sir. 

e BY MR. BROADDUS : 

7 Q Mr. L8Vecch.1a, assuming that the plaintiff 

a were to seek a variance of the two-acre requirement contained 

9 in the zoning ordinance, under the facts of this case do you 

10 have an opinion as to whether the Board of zoning Appeals would 

11 grant the variance? 

12 MR. PARIS: Now, Judge, I am going to 

13 object to that, too, because that is speculative, and I will 

14 tell you that Mr. t.avecchia, with all of his clairvoyance, I 

us don't think could ever tell us what the county boards are going 

1 e to do one way or the other. 

17 THE COURT: Mr. Barton told us. I am 

1a going to let Mr. Lavecchia tell us, too. 

19 MR. PARIS: Well, I don't think that ls 

20 exactly right, bu.t anyway -· 

21 THE WITNESS: Based ~n 1S years of 

22 observing the Board of zoning Appeals grant and deny variance• 

23 for lot area requirements in residential cl.asst.ficatt.on.a, it 

24 would appeu reasonable and I would expect that they would grant 

OBf 
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I 

145 

I a variance in this parlicular case. 

THE COURT· Now, let me ask a question 
I • 

here. If a variance were applied for, how long would it take 

before the Board of zohing Appeals would reach this view? 
I 
THE WITNESS: It is normally about four 
I 
I 

weekR. They meet once a month. If you should happen to miss 

a filing deadline, whihh is four weeks prior to their hearing, 
I 
I 

it could be as much asi six weeks. 

As a rule, the board always renders their 
I 

dP.cision the day 

do defer. 

! 

they hear a 

must bder 
I 
I 

case. on occasion, though, they 

the ordinance act in 90 days. 
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! 

Q Would you go through tba cbrono1o11 of 

eventa rel.attag to tbelvartoua petitlona to rezone tbil property 
I 

and to atudy the parttkui.r property tn question, and alao the 
I 

entire triangla proper~? 
I . -

A The Board of Superriaon dtreetecl tba 
I 

pnparatioa of a soning cah on tbla property, and ill ,..,.ry 
of 1971, Cltey iacbadecl Che panel bounded by caytoa, OUldu, 

-~faa.acl~. 
· 'fh8n on M&nh 11 of 1971, theft - a 

i 

publte baartna tty &be Plaaning co-tsaion. They defened their 
i I · 

action for 90 .. ,..,. ~ •• ._. at Che request of Mr• 

1.uffin aaileJ, • •• • •mber of t:be Gayton 1nvee-.a 

corporatt.-.1 _. w of the wn1 Mr. Eugene MCC&11, atao 

_. ft~ 4 -r, *• Ollir Bajl.1'<s.. !bay aW 
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had asked for tbe deferral. 

149 

2 It c._ back to Che coaalaat. • Jtme 10 

3 of 19711 alld WA•• a second baU'1ag by the Planatng 

4 Coamd.salon. 

!5 

a rec"Wftend to the Jo&rd of Supeniaon that the caM .... an.ct then 

7 was a request that all of the propert.y be aoned to A•l 

a agricultural d:l.atriet. The plamd.ng Qoadaaion llOftd aat1 

9 rec011111Rded that it be denied aac1 aeacl it forward to the Bo&rd 

10 of Supervlaora• 

11 The caae - to the 1oard of su,.,,UOra 

12 on July 141 19711 and they defened until october 13. At that 

13 tilala the aoard td.t:hdrew the appUaatioa from furta.r 

14 couideration1 and basically the oue •• rezoned in .. 1 am 

1 s aorry 1 tdtbdravn• In Htmrico alda la tantamount to a denPl. 

1s The aoan of supeni10ra at Che - U. 

17 

18 

19 

20 

21 

22 

23 

24 

paaaed a reaolud.oa requeatt.ns Che comd.aaion Co coacluct • 

atv.dy of t:t. trUqle and the area around it, and fOl:W&l'd *ht.a 

to the Bo&rcl of supervisor•. 

a llODf.ng cue ou• of the lAlad U9e •bid)' that they made _. to 

make their nc099.,.tf.ona afta' a pub11c hearing t:o the Board 

of supel'Yllon. 
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150 

pl•md.ng ataff a_..d on Nave.._ ·2 to initiate a 1aa4 ... 

study. !be at:df, being more pal"ti.Oularly the • ...._ 

planning aeetioa of the staff, o•.._d the study, *be ft.rat 

draft being prtpued on Dec..- 7. 

On Febt.-uaJL')' 4 of 1972 1 a Kr. GuJ B&Jlia• 

aubmitted soma wsy pre1Smtna.1:J pi.a. to the pl.amd.q offioe 

with the requel& Chat he be notified of any .. tf.ngl tbat we 

might have on the aubject. 

On Mareh 1, we completed a aecoad draft 

of this land UH 11\ldy, and Claea on K&nb 7, 1972, Iba multa 

of the study •• well .. Che date of a co.amity ••'111a t:o be 

held at the rtncb.Mck Elwntary SCbool waa annwed ill laotb 

Cople• of tld.a i.act uae •t""1 aad CM 

announce.at of tba ... ting wen ._, to •11 of the criaq1a 

property ownan, aa w11 •• co olvic uaociatlona Cb&& 

npreacmted CM J;laclonera la &be am1oundlng area. 

we beld •• • oalled an w ... u..1 

wting at PlMhbMk B~&:al:J, _. at tbt.a tf.M w M_. 

OO' '"llh fnaa bolh aom of the ,..,_.., wra la ca. ld.aagle, 

npnaeatali"8 of tbetra, anc1 old-•. 

Oft M&nh. 281 b land UM pi.a ... 

nvt.M• to nfleet aome of Chit ..... a tbat wen _.. •t • 

on MUCll 30 of 1972, we ..- i.--. 
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to tbl ownen of t:bl property• t:bat t.a, the bi.aq1e property 

within the • ..._,.-... and •hod a Ill.le radius. the ...... 

WboM pro.-tJ WI being changed froat tlw olaaaifiaalloa or, 

at leaat, luggdt:ecl for change &bit waa being made oa the 1-nd 

uae pbtn fl-. t:a. aiating one. Civic aaaoctaticma ta tba 

ana were aJ.ao Wor.d of a pu'blio bearing before C:U pJ.aanf.ng 

Caad.aaian Oil Ap1'i1 30. 

Thi• -· ~d in tba aloa..I 

Oil April 13, 19721 - ... 

public bMdDg by Cbe PJ.annina Ccmtaeton, and *• NOC:&ll -

preaent and n,.._t.ed a *. llMlcer and a Mr. aaylil•• And 

Hr. WilAora Shed.clan repteaented aa,con tnveac.nt cnporaU.. 

There wn a • ...,. of reaideata _. oivic aaaociatlca 111nn 

wbo reapanded co tbe propoaal. 

The Pl._ba Comd••ion -- a •U- at 

Chat t:t.. to ne1 rad approval of &1w lAlnd uae study t:o the 

&oard, and Cld.8 ... adopted aacl _, ,__rd with one ....._ of 

tba oamt .. f.cm vo&faa ••wt tltie .u., and oae ...._ 

abataf.ad.na. the _,,.r abat.aSa•aa - Mr. Toe.bl• tflle ... 

tbe aoan --- •ltting on the oowd••loa .. liaia• ..... 

l •• __._., or rather l nca-ated at 

tld.a tt.., tfldall - April 21, • i.aa1 opinion froa ti. comey 

Attorney'• offioe wltb rea&rd to tbe COWlty'a &bill&)' te 

nqutn __... te Join toaetbew t:o .._lop the i.act. Iba nply 

086 



2 

3 

4 

6 

7 

a 

9 

10 

11 

12 

13 

14 

1!5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDINl3 

RICHMOND, VIRl31NIA 23219 

to Chia we ·-

BY MR. BllCWl>lS I 

t.avecow • aedtnct 152 

I 

Mil. PAllDI l ol:aject to tld.a, JWlp. 

Q Mr. t.aVeocldAl. juat go on. Dcm't worzy 
! 

about what the naponae waa. l tldnk if you could jwtt 

aumarize tbe ti•• tb,llt it .,.t Won the Board, that ii •11 

that I waa just interested in Co slve an indlc&ttoa. of t:be 
! 

conaideration by &be Board of the oa... That la •11. 

A ~May 10a the CAM caa._befon die Board 

of Superviaora in an advertlaecl public hearing. tlle1 de6arred 
I 

it. The7 went !do the queatf.on of wbetber there wn. laad UM 

claaeificatlona on the: land uae pJan for a PMD. 

The pJ.amdag comtaaion held a pabl.M 

bearing and approved ab ordinaaoe that did attach 1aad ._. 

ci.aalft.ca'1oo.1 to tbe1 legend 1'lac1 uee, or PHO. 
I 
' 
Thia went to CM Board of supel'Villon1 

who adopted it. lt va• approved by t:be aoan of Supaviaon 

Oil Aupat 9. 
I 
~f ter tbla point the Board blald a blaring 

oa tbe PMD In Septlmhe~, and apprcmad the aa.. !hi 

auperviaon &iMlll dlnctad that 8 -onlq CAM be pnpaad a 
I 
I 

property la tbl .... le. 

la Januaq of 1973, it ca. befon tbe 
! 

pJ.anaiq cOMfnioa ID a publie adnr&Ued bearing, 1• 
! 
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rebruary of 1973, lt o&M to tbe I09rd of Supeni8ora for a 

public •clvartlaed bearing, end it_. deferred until Hanh 28. 

On that •ce tlMI Board of supeniaon 
approved the naomna of tbe trf.aalle and eubparcel ..... - •re 

diacuaatng today• &be PMD. 

Q In te1:19 of depth of atudy bf you aad 

7 your staff of the fJ.amdng co-Uaion and the Board of 

a Superviaon, compan the atucly wldoh •• given to &be propoaed 

e 1'1nd uae and naoatng of thll ,_.ioulu property, that u, 
10 including the eattre triangle, wieh the atudy wblob ta aonaally 

11 given to resoat.n1 -•· 

12 A zoning catea noaally come from tdara 

13 pl«nntng offtca, and we have four -• from the tim it 1tart1 

14 until it appean GD tba rJ.annt.q eomlaalon' a docket. Ve, 

1 !5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

obviously, only baw about two of tbo .. veeka that• eaa 

actually prepare a report to tbe rla1Utin8 Camad.aa1Cal1 _. Cbil 

report often goea Co the BOUcl. 

In tbia pu1:inlar case, we dealt: off and 

oa with tbta pro,_ty from rebrua1:y of 1971, until Hanh .. or 

rather, hlm1UJ of 19731 wbea it got to the Board of 

Supervlaora. 

In the 1'lad UM 1tudy we 1pen& 

approxf.dt:ely flw mntbl in preparing, 10 1 would MJ thin :la 

at leut tea Ii•• aa much tt...1 l pl• 1 at Jaaet t:blt wh 
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effort apeat tn t:be p~paratla of tMa partlcular oue, Q in 

2 relation t:o *be otben, that co.- 'bdore the auperftaon• 

3 

4 

6 

7 

a 

9 

10 

11 

•· PAl.lls JW)ge, l move Chat lb8 

I 

UIUM the ....... ~ answer an JCOpoaed to CM com:t for 

tba purpose of aaylng that they cllcl • lot better job wllb tbl• 
I 

thin tb87 did with aomlatldrag elae t:blt only took t;wo ...... 

But l tbf.ak &»t really only •U doB 

to the baaio laaue in ~- ca.., and 1 would ••k tbtlt tbe court 
etrilca the quaatf.oa and an .. r u being irrelevant. 

i 
I 

DE coons l • going to leaw it in 

12 then. I th1ak whln 1 really bave to decide Che eue, l eaa. 
13 hue it on wbat u relevant and tfbtt la irrelevant. 

14 

1 !5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

BY Mlt. BtlOADDUS a 

Q 

I 

I 
I 
Are you .. tbfW. *· uaveoobta, tbat aa 

far u you pertonally ~ conoened, Chat •11 na._.bt. 
i 

altem&tlve UM were couidehcl la Cid.a partloul&r 8allJ1 

A te11 •lr• ! 

Q 

or lat BODed pd.or to: 1973? 
1 

A Deo...,.r lS of 1959. 

Q 

-· plaoed •t ..... tt.t 

A 
i 
~-3. 

.... 

. : 089 
I 
! 



POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILOINlll 

RICHMOND, VIRllllNIA 23219 

us 

Hl. BltOADDt91 JUdaa. could l baW Just a 

2 .......... , to •bow .... bing to •• Plriat 

3 

4 

6 

7 

a 

9 

10 

11 

12 

13 

14 

1 l5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

TRI CCXJR! I 8Ure • 

(D:l.acua1toa off the record.) 

Mil. BIOADDUS 1 JUdp. I would lalc1er to 

the court Def_..aa' Bxld.btt, 1 beli8", 110. 4. wbich la Che 

bottom npt•blild corner u -.rkad U60 BODiDg worklbMCl1 and 

l would uk Mr. L&Vecchla t:o explain Cbia exld.biC to tba court 

to what it lbon. 

Judge. 1 a•t -- whether JOU prefer 

Wbatewr would 'be 

convent.enc for &ha coart. A.a JOU caa ... , it 18 aot •11 that 

btg. 

THE coons 1 can - it. DoM be aeed 

it to te•Cify ir. it! 

from it. 

BY MR. BIOADDUS I 

Q 

Mil. BROADDIJl 1 yea• air, 1 think 10. 

H COOR'f 1 Let him bold it and tealif)' 

rtnt off, U you would, point: out b triangle area. 

A Tbe triangle la .. puri)'le 'area. 

" 
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' 
W•ll, it ia tba parpte area, aad tld.a portion of t:ba road 

2 (indtcatlaa)• 1 .. 4-lt=·•ttaa ...... oayton aoact, ealdd•• 
3 llO&d, and qat.ooe••in Road if it vu extended. It ta t:be 

' i 

4 purple and *be mU bound9d ta Cb9re. 

Q 

156 

7 A Y••• air. !be 1•3 la tbl pu~p.te,, and 

a the B•l la 'brf.gbt nd. i 

9 

11 

12 

Q 

A 

Q 

~be norCb anw ta to Che at:nigh& top. 

What ta &be IOD.hg cl.aaaiftoatioll for •11 
' ~ 

13 of the propeJtt)' u the: north of .i. atenalon of qat.oocula -

14 ttoad'l 

15 A A•l agd.oult:ural. 
I 

16 Q What ta .. 90ldag clalaiflcada of the 

17 property co tbl .......,.t a1 t.a u • ._on t.re'l 

1a A A•l agd.oulc.al. 

19 Q 
I 

A.ad t:bat ta hcMaded by tba pw awl or•na 

21 A Y• t air 1 and Cl&)'tOD ttoad. 
I 

22 q What ii t:lal clauUication of tba 

23 propert:J tmsdf.atraly ~ the aoutlaT 

24 A the ,_a.- of lt hounded la -- U 

091'. 
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a-2. and another eorner of oasld.nl and Gayton aoad, bet.rag the 

1S7 

2 southwest comer bounded in red, !a B•l, neighborhood buatn.eaa. 

3 Q What is the cl.Alaa:l.fication of the property 

4 to the east of the triangle t'raot? 

A The portion of it lying along the ... t 
/ 

e boundary of o-aldna north of cayton and juat above S toneridge 

7 aoad ta R•3, single family, and then it is bounded in dark 

a green. And then the southeast corner of Quioccasin aud 

9 G•sldns bO\Dlded in red is B-11 neighborhood buaineea. 

10 Im.. BROADDUSt Judge, we wou1c:l offer this. 

11 THE COOR.Ts Thia will go in as 

12 Defendants' Exhibit No. 4. 

t3 (Defendants• Exhibit No. 4 was received 

14 and marked in evidence by the court.) 

1 !5 MR. BROADl>tJSt I think that will probably 

1e be all the need we will have for it, Judge • 

17 . THE COORT: Thank you, Mr. Broaddul. 

1a BY MR. BROADDUS a 

19 Q NOW, are you familiar with the area aa it 

20 exieted in 1960, xr. t.avecchla? 

21 A yea• sir• The exhibit aboWa the property 

22 as it ext.ated at that ti.ma. BY that I mean it •howl the 

23 street net.work where your eubcliviaion.I were at that ttma • 

24 Q . Are you alao personally familiar with the 

• 
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A 

158 

Ml. BltOADDUI t J>efendante' Ezld.bit Ro. 2 • 

I believe, JW!ge, te the map on tbe blackboard. 

BY ~ -AAftl'Wlte • na. ~ue. 

Q 

'?HE COUR!t Y••• 

Would you. approach Defendanta 1 Exhibit 

No. 2 and point ou.t to the Judge bow the property bae developed 

between 1960 and 1973 • and if JOU would in pointing out the 

color boundaries, and al.ao for the court'• convenience we bave 

marked within each particular color, a maber such aa 1, 2, or 

3, which are in red and circled, which we hope will help 

identify tld.8 af t:er aomeone td.ea to pt it out of the 

transcript. 

MR. PARIS I If your Honor plea••' 1 think 

tba plaintiff 18 cmtitled to know the haa:le for tbla 

interrogation.. 

MR. BllOADDUSt Well, l Will be' bappy to 

aay, Judge, the purpose la to •bow that there baa been a 

aubatantial •• I would aa7 fantaatlc •• change in oln_.tano•• 

since the 01:lglnal zoning in 1959. 

'1'llE cmrf 1 1• there any 181111 about that? 

MR. PAlll81 1 juat waat to bear blal aay 

That ii fine. 

OB3 
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I Lavecchia • Redirect 
I 
I 

! 

159 

i MR.. BROADDUS: If the pl.af.ntifl concedes 
I 
I 

2 that• I will be glad tO. 
I 

3 }fit. PARIS: That is fine. 
I 
! 
i 

4 THE COURT: Do you concede substantial 

!S 

6 

7 

or do you concede fantkatic, Mr. paris? 
I 

MR. PARIS : l think that he is quoting 

from the Boggs case, JLdge, in which they eaf.d s fantastic 

a change. 
i 

9 

10 

11 

12 

13 

14 

1 !S 

16 

17 

18 

19 

20 

21 

22 

23 

24 

:nm COURT: You are trying to meet the 

requirements of Snell,
1 

are you not, Mr. Broaddus? 

MR. BROADDUS i Absolutely, Judge. 

pm COURT: Do you concede that lt meeta 
I 

the requirements referred to in Snell? 

MR. PARIS i Just a minute. I think, 
I 
I 

certainly, if your Honbr please, there have been substantial 

changes in the area wf.fh regard to the Snell case, if that i.8 

what you are referring' to. 

THE COlJRT: That's right. 
I 
i 
MR. PARIS : yes, sir. 1 think that 

I 

there has been substan~ial change• :ln the area. 
I 

i 

THE COURT: l could almost take 
. I 

judicial knowledge of fhat fact. 

MR. PARIS: 1 think that il that la the 

basts he f.a proceeding\ under, the Snell c••e basf.8 1 that ta all 

094 
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160 

right. I don't aee aly point in belaboring the i•sue, except 

2 

3 

I . 
for him to just say wit f.e there now as oppolled to what waa 

there before. That is no problem. 
I THE COURT: The parties will concede 

there has been a changi in the area since 1960 to 1970, which 
. I 

is a substantial ch.an.~, and that it would meet any 

requirements of change 1 as the parties understand them in the 

4 

6 

7 

a Snell case. 

9 'MR. BROADDUS: Fine, Judge. can Mr. 

10 i,avecchia just briefly point out the subdivisions which have 

11 been --
I 

12 THE COURT: All right. 
I 
I 

t 3 BY MR. BROADDUS : 

14 

HS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q If you could, do that briefly and rapidly. 
I . . 
I 

The subdivisions, your Honor, are Bdnam 

Fo~st East f.a under construction, Raintree 

A 

Pores t, Canterbury 

is under construction, and, of course, Canterbury and Kingsley 

west of the area. 

~re are others here that are under 

construction in varioJ stages of development and show on the 

e~hibit itself. 

Q But with the exception of FaJ!'mington1 

which ta outlined in slrt of a grayish brown and marked 10, 
I 

and then to the east of the triangle area, bas all of this 

I 

OC),.... . ;) 
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Lavecchia • Redirect 
I .. 

I 

, I 

d~velopment occurred •rice 1960? 

,[ 

' 

A yes, sir. 

161 

Q would you know whether a building permit 

~pplication or special use permit application or plan of 
. I development or site p~an or subdivision plan has ever been 

I 

~iled on plaintiff 'a property? 

I 
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t.aveccbla • Redirect 

A yes, air, I would know that. 

Q Now, has a. building use. special use 

162 

3 application, or plan of development, site plan, or subdivision 

4 plan ever been filed on the plaintiff's property? 

A No, sir. 

6 

7 

a 

9 

10 

11 

12 

13 

14 

1 !5 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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Q 

Lavecchia - Redirect 

Would you compare the general types? 

Would you compare the d-evelopment under B•3 with that "1bich you 

woµld anticipate under PMD in terms of noise generation, 

lighting, use and general aesthetic qualities? 

A Well, basically, under the B•3 ·-

MR. PARIS: Judge, my objection 1a going 

to continue, but how in the world cnn he sit here and 

generalize as to if you have more lights under a shop or 

McDonald's, or whatever, as opposed to GE out on t.aburnumt 

I don't see bar there could possibly be any comparison in tfult, 

number one. Number two, with regard to the aesthetic values, 

as such, I think that is such an obvious thing that for him to 

te~tify to as an expert is just wrong • 

. ... 
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THE COURT' Well, I think that he can 
I 
I 

tell us what you usually find in B-3 and what he would expect 

to find in PMD, for whatever it ra.ight be worth to us. 
I . 

167 

THE Wl'l'NESS: In your B-3 ordinance you 

are permitted 24-hour operation. your lighting does not have 
! 

to· be controlled in the freestanding B•3 classification that 

you have in a PMD. You can actually regulate the type of 
I . 

lighting and how it will be located to be sure that the lighting 

does not have a detr!nEntal effect on your surrounding 
I 

properties, whether th~se properties be residential or some 

other commercial or lnclustrial. you don't have the regulations 

I in freestanding B-3 that you do in a ff.ID for lighting, noise• 

or odors. 
I 

i The basic test of the ordinance says that 
; 

in PMD you don't see it, smell it, or hear it outside the 

property lines. That its not true in the B-3. 

BY MR. BROADDUS: 

Q 
I . 
~hat about signs, Mr. t.avecchia? 

A In B-3 you.are permitted a certain 8~ 
i 

footage baaed on your ~ont property line. In PMD your signs 

must be harmonious and designed in keeping with the ovex-a.11 

development of the proPerty. 
! 

Q Would it be possible to develop the entire 

triangle bounded by ca~ton, c;askins. and Quioccasin extended 

. .. .. 
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which :ls zoned PMD as a shopping center if it were zoned aa 

2 B•3? 

3 A Yes, sir. 

4 Q Do you know the size of the tract of land 

s which is now zoned PMD? 

6 A Appro:xima tely 23 acres. 

7 Q Are there shopping centers of comparable 

a size in the county? 

9 A yes, sir. We bilve got them on both 

10 sides of that particular size. 

11 Q For the purposes of comparison, what are 
I 

12 some of the sizes of shopping centers around that af.ze~ 

13 A parbam plaza that i8 located on PQ'hllm 

14 Road and north of Quioccasin Road, east of this property is 

1 !5 

16 

17 

18 

19 

20 

21 

22 

approximatel7 11 acres. Ridge is across the street from 

parham plaza and is 7. Willow IJlWn shopping center i8 · 

approximately 291 and Azalea Mall is approx:lmately 31. 

Q Now, in your opinion, :la the triangle 

area in here ·- I am referring to the property witbin 

approximately a one-mile radius of thia particular t:rla:ngle 

itself •· adequately served b)' couaercial buaf.nesaea'l 

MR. PARIS: I object to tbAlt . .,. Judge, a 

23 continuing objection to that. 

24 'D1E COURT: All right. I will let him 

~fOO 
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t.aveccbla - Redireet: 

answer the queetion over your contfmdng objection.. 

THE WITNESS t Ye•, sir, our land use 

169 

3 study of this area that we made specifically within a one•le 

4 radius of this property would indicate it,' Then the overall 

s atudy that we have made more recently for the county tn.dlcates 

6 it. 

7 BY MR, BROADDUS: 

a Q Does the county have land 1n the western 

9 portion of the county south of Broad street in the PMD category? 

10 

J 

THE COURT: t-That do you mean? Does the 

11 county have land? 

12 MR. BROADDUS: No, air. l beg your 

13 pardon. 

14 BY MR. BROADDUS : 

15 Q ts there any property located south of 

1s Broad Street in Henrico county which ii zoned ffm? 

17 A No, sir. 

18 Q Do you aritic:f.pate a need for property 

19 zoned in such a category in that portion of the CountyT 

20 A yea, air. 

21 Do you anticipate that there are practical 
. ...e....--·· 

22 uses for which the plaintiff' a property may ..aot be put? 

23 A If the requests that we get from persona 

24 coming to our office looking for industrial property are any 

.... ,· ... 

. . :ro:r 



2 

3 

4 

!S 

6 

7 

B 

9 

10 

11 

12 

13 

14 

1 !S 

16 

17 

18 

19 

20 

21 

22 

23 

24 

POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

t.aveccld.& • R.e~t 

indication• yes, air, there would be a need for it. 

102 
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BECROSS •EXf\MINATION 

9 BY· lm. 0 'BRYAN: 

10 

11 

12 

13 

14 

1 !5. 

16 

17 

18 

19 
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23 

24 
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Q 

Lavecchia • Recross 177 

If you wanted to put up a sigxi, you 

3 couldn't put up just any sign that you WAnted to, you would have 

4 to make sure it was in harmony with the remainder of the 20•acre 

s tract? 

6 

7 your tract. 

8 

9 

10 

11 20-acre site? 

12 

A 

Q 

A 

Q 

No, sir. It has to be in harmony with 

You are talking about the 20 acres? 

No, sir, your 1.83. 

Without any regard to the remninder of the 

ThRt's right. It is related primarily 

13 to being coordinated with your particular building or buildings. 

14 Q How about entrances into the street? 

1s would they have to be coordinated? 

16 />. we would take a look at the entrances on 

17 the street in the same fashion as when we look at a subdivision. 

1e we take a look at that subdivision to see how it might tie in 

19 to adjacent properties. we would study your entrances in the 

20 same fashion conceming traffic and street patterns in the area. 

21 

22 

23 

24 



2 

3 

4 

!5 

6 

7 

a 

9 

10 

I 

11 

12 

13 

14 

t !5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILOIN13 

RICHMOND, VIRGINIA 23219 

Lavecchia - Recross 

Q My question is, can it be used for any 

purpose as the tract sits right now with a two-acre minimum 

requirement and a 1.83-acre parcel? 

180 

MR. BROADDUS : A continuing objection, 
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i.avecchia • Recross 

Judge, as we have stated earlier. 

THE COURT: The objection has been 

overruled, so you can answer the question. 

THE WITNESS: I am re~lly trying to 

figure out, Your Honor, what his question is because in one 

s~nse it seems to me I am being asked that you can •t use it 

181 

because it is 1.83 acres, and I sense that I am being asked •• 

and maybe I mistmderstood the question -- what use can you put· 

i~ to, and I think that it can be put to many uses, but not 

until the 1.83 question is overcome. 

THE COURT: I think that has been pretty 

12 well established. 
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Lavecchia - Recroas 183 

Q you mentioned about getting n v~riance and 

what you thought about the possibility of getting a variance. 

Isn't it a fact, Hr. uivecchia, that many variances are turned 

down? variances are turned dmm from time to time? 

A Not many variances, Mr. O 'Bryan, but 

v~riances are turned down from time to time, yes, sir. 

Q Could you guarantee anybody that they 

would get a variance on any particular piece? 

A No, sir, I could never guarantee anyone 

that. 

Q Under the PMD zoning, Mr. i.avecchia, you, 

being the chief planner for Henrico County, there are many uses 



POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL. BUIL.DINl3 

RICHMOND, VIRGINIA 23219 

t.avecchla • Rec~ss 

that are pendtted under the zoning ordinance under the PMD 

184 

2 section of our zoning ordinance which you, as a planner, would 

3 not recommend; isn't that coiTect? 

4 A This is true in most •11 claaaificat:lons. 

!5 Q tsn't it true that it would be tbe 

6 majority of uses under the PMD classification that you would 

7 not recommend for this parce 1? 

a A Well, I don't have a capacity tdlere I 

s would recomnend whether a particular use under the PMD would be 

10 permitted or not. As a commission member, I would have to 

11 test whether that particular use could meet the criteria of the 

12 o~dinance. It it could, then, of course, they could go there. 

13 Q Well, could you do th.at for us? Could 

14 you go through that and tell us whether or not you would 

1s recommend the majority of uses in the ordinance are permitted? 
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A well, Mr. o'Bryan. that i• dependent upon 

the individual coming in and saying that I want to make auch and 

such a use of the property, and then through his planning and 

his presentation ha has to show that that use would be 

harmcmf.oue in that particular area, th.at it wouldn 1t be 

objectionable as far as noise, odors, lights, and this type of 

thing, and only if that point is satisfied would l be able to 

say whether I would recommend an approval or not. 
\ 
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BY MR. BROADDUS : 

Q 

i.aveccht.a • R.edinct 

How does the County characterize 

15 patterson Avenue, Mr. t.avecchia'l 

187 

6 THE COURT: I thought that he said that, 

7 didn't he? 

a THE WITNESS: It is a major arterial. 

9 MR. BROADDUS: I a~Jted Mr. sarton if he 
/ 

10 was aware of that, Judge. 

11 THE COURT: All right. Maybe that is 

12 where I got th.at from. 

13 BY MR. BROADDUS: 

14 Q What was your answer, Mr. ta.Vecchia? 

115 A A major arterial. 

16 Q Are there plans to extend casldns Road 

17 north to Broad Street? 

18 

19 

20 

21 

22 

23 

24 

A Plans to extend it to the interchange 

with Interstate 64, and then ultimately to intersect with 

Broad Street. 

Q Are there plans to construct a 

circumferential highway, I believe, presently designated as 

. Route 288 and 295, which will be located several miles to the 

west of thiS particular property? 

1:09 
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L&Veccbia • llediniet 

A Yea, air. 
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VDGlL ... HAZELBftt being duly awom, 

2 testified aa follont 

3 

4 

6 BY MR. BROADDUS I 

7 Q 

a Mme and adclna, pleaae, •ir? ' 

9 A vt.r1111.. saaei.tt, 44 sld.pwt.Ch oreea 

10 Ci7!Cle, Henrico COUnty. 

11 

12 

13 

Q 

A 

What ta JOU!:' pneent occupation! 

Traffic eagineer t Henrico County. 

would you 'brtef17 cteecrf.be your 

14 reaponaf.bilittea as such? 

1 !5 
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A 

county f.a reapoMlble for acei..117 Cbna•fold operattou wleb 

Che County, tbe tint being trafft.o operatf.ona, wblcb la &be 

day•to-da7 •in-nee of traf fia aip8 and aignala and .atd.np 

tbrougbout appro._tely 800 mil.ea of roadway wt.Cldn 280 aquare 

Id.la• of area. 

in addf.doa to '1d.a, 1 aa rea,_.lbi. for 

actual ongolna traffic engtneeri:ng aeudf.ea which are d_. ao 

eltmfnate •onae•tion points, o-.1ce• roadwa19 1 tbe •wlopment 

aad redeaf.p of traf ff.c baaed apOll capital prob1- or wi.. 

lif 
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reatrictiona, aacl also the daaip of algnalized in'8rllectf.ou 

tbrougbout the County. 

In additiall, we review the so-called 

warrants for illat:allation• of traffic signal.a, and alao tbe 

iliatallatioll of various other traffic control devicea. 

we inveatf.aate, of couree, htgbwa7 

192 

7 
1 1oc•tiona aad Oftrc&pacit)' roadlta,a t:o determine the need to 
I 

8 improve tboee various conditlona, or the possible •tbolla of 
9 

10 

11 

12 

13 

14 

1!5 
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improvement for them. 

In addition to that aecond pbaae1 l am, 

of C°'1ne, reaponaible for traffic plamling and analyaia, which 

ta the actual review of exiatlDg traffic volumes, tbe projection 

of traffic volw.• on the 'VUiowl ro&My• of the.count:)' in 

order to det:endne tba effect of Cbele volwnea in ni_._ to 

actual cro .. aecUona of roadwa,.a, or tbe avatlabili&y of 

exiatt.ng roa.,.,. tro carry auoh traffie capacity. 

In addition, we review the actual 

ctevalopmnt aa it occun iii tbe County, both ill tbe plaM of 

de•lop111nc aacl ai.o tba exilltiq de'l81opment to datendae wbat 

pzoblw the dew1opmnt may haw on t:be actual exladq road 

ayatem, or Che funre road ayatea. we are also nquind to 

review •oalna caw for thi8 parttcul&r item aiao. 

Q HOii long haw you held tld.a position with 
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aaaeJ.ett • Direct 

A It baa been approximately 18 am&ba to 

Q 

193 

educational background and your work experf.enc:e wldch quallfid 

you for your poeltlan! 

A l received a bachelor of acfAmce dea:ree 

from weat Vlrglnta institute of reelmolo§ in the fieJA of 

ctvll engt.neertng. l have worked u both •co-op atudeat and 

actual project eqtneer for the We•t Virg:lni.a Departamal of 

Jtiglwaya ta the field of lntentate coutruction. 

After receiving the bachelor'• degree, 1 

vaa requeaced to attend graduate acbool, and accepted ClaU 

poaition under a Eno Traffic ro\Dlat:lon fellowship ta graduate 

school at the west Virginia University, and received a -ter 'a 

degree in tba field of traffic ngtneerlng and tr-portaaton 

pl.ann1ng. 

After receivlq that degree l wosW wt.th 

the •• 

Q 

of the court, thole that might aot 1m•1 would ,ou bddlJ 

deacrihe wbat aa B1IO rellowahlp UT 

A Thia 1• a fellowabip given by tbe Bao 

foundation tlbkh ta na•d for a William Eno. Thia ta a 

aonproftt fouadacion, of coune, for t:be advancemaat of naurch 
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H&alett • Dlnct 

and planniq in the field of traffic engineering aad 

transportation pJ.anning. 

two atudenta per ,ear. 

Q If you will, go into your other 

exped.ence11 Mr. H&zelett. 

A After receiving tbe maater'• degree, 1 

194 

7 worked with the west Virginia Department of Higt.a)'8 and the 

a advance planning 1ectf.on in the area of long range plannf.ng, 

9 traffic anal)'lia ill route, and project planning. tn tbil area 

10 

11 

12 

13 

14 

1 !5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

we reviewed exlatiag roads and agatnat the proposed roadway 

facllitiea to determine where tbeae roads ahould go, their 

actual capaclty1 both present and future capacity, and ttbe 

actual determlllation including the public hearings u to trbltber 

tbia road aboulc1 be built or not. 

In addltf.o&l, we would review the exiating 

tdfft.c. we projected the traffic on each of the faclllti.e• to 

detend.ne the adequacy again of tbeae roadways and Che preject 

of croaa aecticma for such. we• of couree, went into the 

economic• of the Interstate projecta, and alao vartoua ot:ber 

aecondazy road projects, includlq bridge locatlona. 

After woddng wt.th the weat Virginia 

Depart:mnt of Jdglw&JS, I obtained HPlo,.at with Che City of 

High Point• North carolin&1 aa en urban and a:anaportatloa 

planning engineer, and within four mntba aeaa.d the clut!aa 

• '4 A 1 :t.':t: 
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B&U1ett • Dinot 

and accepted tba poaition of -utaaa traffic engt._.. •. 

195 

As •••t.ataaa eraftic enaf.naer nail l1ah 

roint, Nonh carou.na, I •• lswolyed, number oae • with tba 

act:•l tr&Mport:adon planniq proc .. 1 to review aad Ufdat:e tbe 

actual tranaportadon plana for .a. City of High Pcd.D.C• 1fldcb 

included, once ••ln• the de•lo,_.t and re1eanb of traffic 

volumes in varioua trafft.c zoaea and pn.eratlona of fipn• 

tbmugbout the clty to detend.Da the adequacy of exlatiag roada, 

propo1ed routee, ancl projected future routea baaed upon ti. 

~anaportatton pl.au. 

In addition, •• ualatant tzaffie 

-.gt.near, l ... of coune, in cbarg9 of exlating clay-to-day 

operationa1 it.pal repbastng, and aipal c1e1lgn, aa prevloual7 

14 mentioned w:l.th t:ba current job. And w alao t.nit::l.ate4 during 

1s t:bat tim a top:l.e program, wbioh :I.a a &raffle operatt.oas ldOP'• 

16 to increue cap1Clt)' and aafeq. !bia le a program ,_... by 

17 

18 

19 

20 

21 

22 

23 

tbe federal and at:ate fund• in ea effort to improve ailttag 

bottleneck cmditiona in vano. •igblaorhooda, and •1" -11 

rqadwaya wl&bin '1la city. 

Aft:er.betq in Cid.I position for 

approdmately tbl'M and a half ,.an, l accepted ..,1oywc 

w:l.tb Bend.co Cena'>'• 

Q 

24 you attend eemt.nan to _.ta ••x:•t in ,our field! 

,. -- IJ5 
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A l bave1 ,.a. air, obtained educadoa u 

far aa aendnan ta the field of bf.gins&)' safety and capeeltJ 

196 

d .. t.gn. In addition, of co••• then are traffk atgaal 

plamd.ng and alao '1MI actual worJd.aa of the traffic aipala ae 

far as vad.oua ,._. are concesud. ta adclltlon, tbere bave 

been several public apealdng ._.. .. n wbich l haw alao attended 

Q would you liat tbe profeaat.ona1 

organt.zationa to trblch you beloq? 

A I belong, of coune, co the Inten.atf.onal 

lnatltute of Traffic Engineer•, the Southern seed.on of tba 

Institute of traffic Engt.neen, trbf.eh la a divialoll of tbat1 

alao the Virginia Aaaoclatlon of traffic Engt.neena l •a 
wiber of &be Soot.et)' of rrof.eaaloDal 11l1ineer•1 I • a 

reglat:erecl profe•ional englneer in abe State of vtqln1a and 

Horth caroUn&, and have pencliq applkatlon with tb8 Vlrglnla 

Chapter of Iba AIMftcan Soclef:J of Civil Engln•n. 

MR. 80ADDU81 Judp, l would ..Wt that 

*· aauletc u •expert t.n road p1"nntns, road uae, ardflo 

eqiaeertng, and t:safft.c ana119u. 

!llE COIJllta Are there &1l7 queatlou Cbat 

you •nt t:o put to bill on tbl potaat Are there any obj•Uona 

to Id.a quaWt.oat:t.cu aa an _,.n ill Cb1a ft.elclt 

MR. PAllDh I a 1t know wbllC bl -

qgalifyt.ng Id.a for, Judge. 

fj_f) 



t 

POLIE, BENTON a JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

3 made refeJ:enee. 

4 

!5 

6 

7 

a 

9 

10 

11 

12 

t3 

14 

1 !5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

197 



2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

POLE, BENTON & JOHNSON 
!COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

Q 

24 permitted tn B•3 Botling'l 

201 
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Hazelett • Direct 202 

A yes, sir. 

Q Are there nationally recognized methods of 

calculating the quantity of traffic to be generated by such 

uses? 

A There are procedures to calculnte such 

traffic based upon the requirements and also the expected size 

of developments, yes, sir. 

Q 

A 

would you briefly describe those methods? 

These methods are based upon actual field 

10 experience which take into account various developments of 

11 various sizes :ln a particular area. I think probably the best 

12 way to explain it would be to take an example. Let's say w• 
13 are looking at a shopping center near that size at all times in 

14 different areas. we then coordinate by actually counting the 

1 !5 

16 

17 

18 

19 

20 
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24 

ac tua 1 number of trips in and out of the particular development, 

and then take various factors of development such as square 

footage of area, acreage, nwnber of employees, number of 

parking stalls, and so forth, and try to correlate one of these 

particular variables with the amount of traffic which com.es out. 

These are done by equations and so forth. 

~1hen a particular variable is found, or 

a particular cha~teristtc of the development is found that 

can be used aa a factor, then this is correlated with the 

volumes to determine if they are actually correct. 

1':1.9 
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Hazelett • Direct 203 

For instance, with shopping centers we 

u.'ually can develop a generation factor for a certain numbe= of 

trips per through square foot of area, and this is fotmd to be 

true when yl)u actually do it in the field. So this is the way 

in which we develop the actual fact~r for any development for 

its use to deteniine what the future traffic will be for any 

development. 

Q Asstiming tl'ltlt triangle, which includes 

approximately 23 ncres, were developed to itA maximum possible 

density under B-3, and let's assume that that development were 

a ~hopping center --

HJ~. PARIS: Judge --

~·ft. BROADDUS : can you calculate 

MR. PARIS: Just a minute, please. 

I object ~ c~t. There is nothing 

whatever in the record upon which to base such a hypothetical 

question, and I object t~ the question. It is so highly 

speculative it has no value. And besides, we are only talking 

about 1.83 acres, not 23 acres. 

THE COURT: What do you want to say 

about it, Mr. Broaddus? 

MR. BROADDUS: Mr. LS.Vecchia has 

testified that it would be possible under the B-3 zoning to 

develop the triangle as a shopping center, and I think that --

.1 
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nm COURT: That we don't really have 

any evidence of anybody wanting to do th.at, do we? 

204 

Yt.R. BROADDUS : No 1 sir, but I think that 

when we consider the appropriate zoning on a piece of property 

that we must of necessity consider all of the uses which are 

permitted, rather than n particular individual's that he will 

place on that property when he seek~ rezoning. 

I think the experience has certainly 

demonstrated on a number of occasions that people come in and 

say that they wish to use a particular piece of property for a 

particular use, only to have it rezoned and then subsequently 

for various reasons he might not be able to develop it. Then 

it is later developed for another use which was not anticipated. 

Experience has taught us that we must look 

at all of the uses which are permitted rather than only those 

particular uses uhich an individual says he, must put the 

property to. 

nm COURT: can you put a shopp~ 

center on 1.83 acres? 

MR. BROADDUS: No, sir. Well, you 

could put general commercial use 'on it. whether you would 

characterize that as a shopping center, I don't know. It 

would be possible, as I say, as Mr. Lc'lVecchia testified to put 

a shopping center in' the triangle area. 

t2f 
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nm COURT: I don't think there :ls any 

question about that. We all pretty much know if you put a 

shopping center out there, you have got a lot of traffic, and 

I expect that is what Mr. Hazelett would tell us. 

I guess the only issue is how relevant is 

t~t to your particular inquiry. Well, I am going to let Mr. 

Hazelett tell us what his projection wo\lld be, but I have got 

some question in my mind as to how material it is in the overall 

9 picture of the case. He can certainly answer the question. 

10 
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MR. BROA.DDUS: All right, Judge. 

BY t-m.. BROADDUS : 

Q Mr. Hazelett, assuming th.at the triangle, 

which includes approximately 23 acres, were developed to the 

maximum possible density under B-3 use, and that that use were 

as a shopping center. Are you able to calculate the number of 

trips which that would generate on a daily basis? 

MR. PARin: From where? Judge, I think 

the --

THE COURT: Well, he is talking a.bout the 

roadway from Gayton and caskins. 

MR. BROADDUS: Are you able to calculate 

that, Mr. Hazelett? 

'nm WITNESS: I am able to calcul.a.te 

th~ attracted or generated trips to the anticipated development 

:f 22 



POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDINl3 

RICHMOND, VIR131NIA 23219 

Hazelett • Direct 

of a shopping center surface. The actual route or the 

206 

2 dispersing of those trips I am not able to do under this type 

3 of study. It would take a market survey, and so forth, to 

4 determine the area in which they would come from. 

s As far as the maximum number of trips, we 

a would expect if the entir~ tract were developed --

7 BY MR. BROADDUS : 

a Excuse me. Before you get to that, Mr. 

9 Ha.zelett, what cfo you mean by a trip? 

10 A A trip is either in this particular case 

11 a movement of a vehicle into the tract or out of the tract. 

12 In other words, this would be upon the roadway. 

13 

14 

1 !5 

16 
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Q Go ahead, sir. 

A It would be approximately from these 

calculations, using the factors developed for shopping centers 

and the zoning requirements, which would limit the development 

of the shopping center to a certain size, it would be 

approximately 11,000 vehicles a day whi,ch would enter into that 

type of facility -- excuse me, enter and exit that type of 

facility. 



2 

3 

4 

6 

7 

8 

9 

10 

t t 

12 

13 

14 

ts 

16 

17 

18 

19 

20 

21 

22 

23 

24 

L - -

POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

Q 

Hazelett - Direct 

Assuming that a shopping center were 

p lJaced in the area 1 what would be the ef feet upon the road 

system from the standpoint of road safety of an increased 

burden of traffic7 

A Well, with the --

207 

MR. PARIS: Judge 1 again, that is very 

speculative, and I object to i.t. 
I ~T . . 
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THE COURT: Go ahead. You can answer. 

2 THE WITNESS: With the increase of 

3 traffic, and also the increase in traffic volumes on the 

4 roadway at the present time of approximately 19 percent a year, 

15 it would have a detrimental effect on the carrying capacity of 

6 that roadway. Due to the traffic flow which is existing in 

7 the area, any additional volume of this magnitude would simply 

e create enormous traffic congestion and even more traffic 

9 congestion at any entrance point, and also in any intersection 

10 itself. 
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Q 

Hazelett • Direct 209 

y ·U have testified that you are generally 

a familiar wt.th the uses permitted in the PMD general category• 

9 Mr. Hazelett? 

10 A The uses indicated in the PMD are those 

11 uses probably known as stated in the zoning ordinance 1 which :ls 

12 art industrial park. These uses could be any type of 

13 

14 

1 '5 
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m•nufacturing or fabrication of goods to include textiles, 

f~od services, canneries of any type, any type of industrial 

development which would actually develop material or develop 

ptoducts. 

Q Are there traffic generation studies which 

are based upon similar uses, and if so, would you state 

specifically what those uses were? 

'The generation figures, of course, can be 

developed on any particular type of development. Baaed upon 

the PMD zoning we could use the generation factors which are 

used for an industrial park, and those factors are indicated 

to be anywhere from 113 to 130 trips per net area -· excuse me, 

·:12() 
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per net acre of area. so that would be looking at approxtmatel~· 

1,200 to 1,300 trips per day from an industrial park situated 

on this tract. 

Q From a sofety s tnndpoint, would you . 

compare the effect of Pi'iD development with B-3 development at 

the triangle area, that i::t 11 from a t?:"affic safety standpoint? 

From your traffic safety standpoint, just 

a mere decrP.ase in vo lu.me of traffic provides maneuvering 

ability to the motorist that lessens the number of left turn 

movements which would be made, the number of right turn 

movements which would be made• and it just simply lessens the 

amo\.Ult of congestion in the area. 

It is anticipated that most of the trips 

along that area would be home-to-work trips, and, of course, 

this type of trip is a through trip, whereas, the B-3 zoning 

would create a short trip, which is a very dangerous type of 

trip in reference to traffic safety, dependent upon the traf fie 

controls within the area. 

Q we have previously discussed the possibiliFY 

ot developing the entire tract to the oaximum density possible 

under B-3, such as a shopping center. How would that type of 

use compare in terms of traffic safety with the development of 

the cayton and c;askins Road frontage as a strip of coumerctal 

development? 
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A of course• at.rip commercial development ia 

a very difficult problem due to the type of development which 

would occur. In other wtJrds, you would have various 

commercial projects, commercitil developments along the ent:tre 

strip of roadway which would be generating their own particular 

type of traffic. This could be very short term type, and due 

to the various numbers of commercial development you could have 

trips from one development to the other. 

This, along with, of course, the left 

tum and right turn mo;rements into these particular facilities 

could add to the hazardous conditions which would exist along 

the roadway with the increased volume and traffic, whereaa, 

under a POD we would be looking at possibly one or two uses, 

or one or two access points to handle that particular type of 

traffic. 

of course, adequate storage could be 

provided, whereas, under a strip development it would be very 

difficult to provide adequate storage in each and every 

particular development and in addition to providing driveways 

for thoae developments. 

Q you refe:rred to a POD. What is that, · 

sir? 

A POD is a plan of development, which ii 

required by the County for those people proposing to develop 

128 



POLE, BENTON & JOHNSON 
COURT REPORTERS 
MUTUAL BUILDING 

RICHMOND, VIRGINIA 23219 

Hazelett - Direct 
• cross 

tracts of land in various ways. 

212 

2 Q Is a shopping center a type of uae which 

3 requires a POD? 

4 A yes, it is. 
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16 CROSS •EXAMINATION 
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1a BY MR. PARIS: 
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Hazelett • Qroas 223 

Did you rnal:'..e any projections if you 

developed this 1.83 acres only for a neighborhood business? 

A For a neighborhood business? 

Q yes, sir. 

A No. sir, but using the generation factor, 

12 I could probably do that right quickly. But, no, I have not 

13 done that. 

14 

1 !5 
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Why don't you do that? 

A (Witness complied.) Based upon the 

size of the tract in question and the zoning ordinance. we have 

referred to a mtl);:i."Ilum coverage of 25 percent. Assuming again 

some type of shopping center, and using the factor for a -· 

Q Some kind of shopping center, sir? I 

d~dn't ask you about a shopping center. 

THE COURT: You asked him about a 

neighborhood business. Are you talldng about a store, or are 

you talking about a lawyer's office, or what are you talldng 

about? 

1:10 
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4 

Hazelett • crosa 224 

MR. PARIS : Judge, that is precisely my 

THE COURT: Well, ask him. 

MR. PARIS: That is precisely my point. 

s He talks about a shopping center without any expl.aaation of the 

a shopping center. t am talking about the neighborhood buSf.nesa 

7 to see if he has got some kind of magic formula. 

a THE WITNESS: Based upon the maximum 

9 development of density which could occur on a B-3 zoning, that 

10 is the true figure. 

11 BY MR. PARIS: 

12 

13 

14 

15 

1a development. 

17 

18 

19 to B•3 zoning. 

20 

21 

22 

23 think? 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

What7 

1,170 trip~. 

1,170 trips on 1.83 acres only? 

nased upon the maximum possible 

of what? 

of this particular parcel, in reference 

l~t particular parcel? 

1.83 acres. 

It would generate that much traffic• you 

sased upon the max. 

:..i·•)-1· JL .__, 
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REDIRECT EY,.AMINl~.T.ION 

227 

12 BY MR. BROADDUS: 

13 

14 

1 !5 

16 
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Q Mr. Hazel~tt, you testified that under 

:,our generation studies that you would anticipate, assuming the 

maximum development on a 1.83-acre parcel, a traffic generation 

under shopping center conditions of 1,170 trips; is that 

correct? 

A yes, sir. 

Q Let's assume that you put an A & p 

grocery store on that particular piece of property. Would you 

have more trips or less trips than what you calculated? 

MR. PARIS: Judge, I don't think that 

you have to use any kind of a ~thematical formula to derive •• 

THE COURT: Re can put all kinds of th-t-... • 

'.1. ·ry') 
,.)M 
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Hazelett - Redirect 

on there. a grocery ,store. a dental office, I guess, or it is 

2 going to vary. 

3 MR. BROADDUS: That is correct, Judge. 

4 but I think the point which would be perhaps interesting to 

s the Court, Mr. paris has tried to suggest that the average 

s statistics are not applicable because you don't know what is 

7 going to be on t.bnt tract. And I think that it would be 

a interesting to know whether, in fact, there are certain 

9 permissible uses which would generate more traffic than the 

10- average which Mr. Hazelett has given. 

11 'n1E COURT: we 11, I assume some would 

12 generate more and some less. 

13 MR. BROADDUS: certainly. No doubt 

14 about thRt. 

ts THE COURT: And we have no idea about 

1s what it would be if there were something else, do we? 

228 

17 

16 

19 

MR .. BROADDUS: That is correct, Judge. 

THE COURT: Do we need any more evidence 

to establish that point that we all seem to agree on? 

20 MR. BRoADDUS: well, if Mr. Paris agreea 

21 that the average use would generate 1,170 trips, that ts fine, 

22 Judge. 

23 THE COURT: Well, he has already 

24 testified to that. 
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MR. PAUis !bat la tba -.Xt JWl&e• 

That t.a no& t:be awrage. 
THE WIDISSs lt t.a the max. 

229 

THE COUR!a BUed on ebopping eaten. 

If you bad an A & r, you would UM more. If you bad a WJU'• 

office you might not have any all day long. l think tbat "8 

underatand the point. 

record or not, l don't know. 

MR. BROADDUS& Well, that la t:he ~ 

point, JUdge, that the maxt.aua under a •hopping center might: be 

lower than a maximum for an A & P grocery store or aom other 

particular uee, and that la the only point that I think ought 

to be fully reaolved in the record. 

'?HE comer: well, la there any quarrel 

with that statement? 

MR. PARDt No, air. 

'DIE COUllTs 1 will accept that aa a 

atatement of fact, and I think that is understandable. 
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s JAMES ROBERT LIHDSEY, being duly awom, 

e testified aa followaa 

7 

a DplCT EXAMINATI.CI 
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1 o BY MR. BROADDUS 1 
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aa a traf& eafecy expert:. 
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Be baa been traffic eagiaeer for 
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Lindsey • Direct 

-t: '1' !"".' 
;: ~ J t 
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Q captain, an Chere at.dewalka on t:bl 

4 cayton and aaaldna aoada near tb.i8 tnteraection? 

!S A The only 1ect1on of public aidewalk 

236 

a currently alating la only a VGl'J 1ma11 secticm of. Gqt:oa Road 

7 near the rear entrance, or the back entrance to the Pinchbeck 

a Elementary School. 
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Q 

Lindsey • J)inot 

captain, l tender you a COPJ of a 1t.tch, 

anc1 uk if 7ou haft prepared that at: "'1 requeatt 

A Y••• air, w cllcl. 

MR. BROADDUS I 
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238 

thla for ldentf.f~tion aa Demdaau' Exhibit Ro ... 

now. 

BY MR. BROADl>UB 1 

Q 

A 

THE COU&fa rt.w, I believe, w ue on 

MR. BRCW>DUS 1 All right, air• 

captain, wbat ctoea tlda aketob •bcrl 

Thia la wbat w call a colliaion c.tiqram. 

It covers a period from January 11 19731 through M&fth 311 1974. 

These •JIDhol.a indicate the type, tbe date of the varioua tnee 

of acctdena reponed to ua • aad taveatigated by our panomael 

at thil location. 

The varioul 8Jlllbola, tbe legend in Che 

lower left•band comer, will lmH.cat:e the type, the tim1 t:be 

date, the watber and road condtttoDa. They are all pare of 

the collilt.on diagram in each iaatanoe. 

Thia tnd:loatea in the time period covered 

bare that there were 17 reported colliaioaa in or adjacent to 

tbia tntenecd.on. 

MR. BROADDUS 1 3\ldge, we would mve for 

tbe tncroductioll of that into evidence. 

Exhibit Ro. S. 

'J3 COOl!s It will be •rked Def•deaCl 1 

(J>efendallu' Exhibit No. s waa nceived 

a •rked in evidence by the Court.) 

-.140 
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BY Mil. BROADDUS a 

Q 

Lindsey • Dtr.ct 239 

captain, .._ dou that mmher of Md.clenu 

compare vi"1 the accidents tm:oupout the county at: CM varioua 

t.nteraec:tioalT 

A E&cb cai.4ar ,.ar we pnpare what w call 

an annual report on traffic acciclenta and preeent: ii to &be 

chief of police, alor&s with ot:bera vbo •1 have t.ncaweac ia it. 

Tbe amual report on traffic craatwa for the calendar ,.u 

1973, waa finally prepared on MUCb 27 of thia JUI'• 

There an etgbt: J.oc:aticma in tbat: report 

whlch you will ft.ad on page 10, gent1-n. Tba pagea U. aot 

numbered, and l apologize for t:bat. But it ii on tbe ceth 

page. Then wen eight t.ntenect:tou that bad 16 nooried 

trafftc craabaa duftns the calmldar ;rear 1973. auldu aacl 

aayton vaa one of tho .. eight, wbkb pi.cad lt in a de, if 

you will, with eight other tntenecUou for being ti. 27tb 

moat acoicle.t p1:one in the County. There are 26 with -..n 

accidenta. 

capcata, 18 Cb1a a copy of Che report to 

yea, at.r, it la. 

MR. BIOADDUl a Judp, l moft for * 
adadaaioa of ...U u Defeaclant1 1 lxldbit Ho. 6. 

TIE COOllT1 Defeadanta 1 Exblltit Roe 6 • 

1'4-l 
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(Defendaata' Exhibit Ro. 6 •• ......... 

qj marked f.n evldene• by tba Court.) 
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Q 

241 

NOW, at the rtacbbeck School, tddob ia at 

a tbl interaeceion of oayton aacl auldna. doe• that acbool ...... a 

9 · large number of •lken, that t.1 1 at:udenta who •lk tO Mbool'l 

10 A yea, air, it doea. 
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Article 10 - B-3 General Business District - Uses 

10.1 Principal Uses Permitted· 

10.11 Any principal use permitted' and as regulated in the "B-2" District, 
subject only to the conditions specified in 10. 4. 

22 

f 4.4 

As amended 1 /8/69, 2/12/69 
and 8/13/69 



10.12 

10. 13 

10.14 

10.15 

10.16 

10.17 

Motel and tourist homes. 

Public garages and automobile sales, service, repair, and equipment 
establishments. 

Truck, trailer, machinery, and farm implement sales, service, rental, 
and repair establishments, but not within 100 feet of any 11 R 11 district. 

Bowling, skating, billiards, and sin~ilar indoor recreational establishments, 
but not within 100 feet of any "R 11 district, except that such establishments 
shall be exempt from the 100 foot setback if conducted wholly within a 
completely enclosed, air-conditicn·~d, and soundproofed building. 

Drive-in theaters, golf driving ranges, baseball batting ranges, miniature 
golf courses, pony rides, and similar outdoor amusements or commercial 
recreation establishments, but not within 200 feet of any "R 1r district, and 
provided that for drive-in theaters the screen shall be so located as to be 
not visible from adjacent streets or highways and to be located at least 100 
feet therefrom. 

Drive-in restaurant including parking but not within 100 feet of any "R" 
district. Summer gardens, commercial swimming pools, taverns, sales 
lots and stands, (except livestock sales), but not within 200 feet of any 
11 R 11 district. 

10.18 Riding academies, amusement parks, target ranges, but not within 300 
feet of any 11R 11 district. 

10. 19 Bakery, laundry, cleaning and dyeing works, wholesale business, 
commercial greenhouse, but not within 100 feet of any 11 R 11 district. 

10. 110 Veterinarian hospitals or clinics, including those with facilities for the 
treatm.ent of large animals, and boarding kennels for small animals, but 
not within 200 feet of any "R 11 district, provided all facilities for the care 
of small animals are within a completely enclosed, air-controlled, 
soundproofed building; that such hospital or clinic be operated in such 
a way as to produce no objectionable odors outside its walls; and provided 
that if large animals are to be treated, no treatm.ent rooms or pens for 
large animals shall be maintained closer than 200 feet to any property line. 

10. 111 Outdoor advertising signs and stru,· i.-.Lres as regulated in Section 17. 9 
(Signs). 

I 23 As amended 1 I 8 I 6 9, 2 I 12 I 6 9, 
s I 14 I 6 9 and a I 1 3 I 6 9 

145 



10. 112 Fa rm supply and sc rvice establishments, including cui;tom grain 
and feed mills, milk depoti;, creameries and cold storage plants, 
among others; but not including any use first permitted in any 
"M" District; and not within 200 feet of any "R" Dii>trict. 

10. 113 Building material sales yard, not including concrete mixing. 

10. 114 Coal and wood yards, provided dust is effectively controlled; but 

not within 200 feet of any "R" Di strict. 

10. 115 Sheet metal shops. 

10.116 Display h~uses or "shell" houses but not within 20 feet of any side 
lot line, nor within 20 feet of each other. 

1O.117: Public utility service buildings, including facilities for construction 
or repair, or for the service or storage of utility materials or 

equipment, 

10, 118 Fortune teller, palmist, astrologist, numerologist, clairvoyant, 
craniologist, phrenologist, a card reader, spiritual reader, or 

advisor. 

10. 119· Dancing establishments and dance halls, but not within 200 feet of 
any "R" Di strict and when conducted wholly within a completely 
enclosed, air-con_ditioned and sound-proof building. 

10. 12 0 Office -warehouses, when the warehouse area does not exceed 
15, 000 square feet and all mate rials are stored within an enclosed 
building for use by the business concern occupying the building. 

23. 1 

t46 
As amended 2/12/69, 6/2.5/69, 
11/12/69 and 1/13/71 



10.2 

10. 3 

10.4 

f 

Conditional Uses Permitted by Special Exception 

10. 21 

10.22 

10.23 

Any conditional use permitted and as regulated in the "B-2" District, 

except as otherwise provided herein. 

Carnivals, fairs and circuses. 

Any other retail business not otherwise permitted in this district, 
or specifically excluded therefrom, including any kind of 
manufacturing or treatment incidental to the conduct of a retail 
business on the same premises but not including any use which is 
first permitted or is prohibited in the "M-1" District. 

Accessory Uses Permitted 

10. 31 

10. 32 

Accessory uses as permitted and as regulated in the "B -2" District. 

Other accessory uses, not otherwise prohibited, customarily 
accessory and incidental to any permitted use. 

Required Conditions 

10.41 

10.42 

10.43 

Not more than 30 persons may be engaged in manufacturing on 

the premises. 

Processes and equipment employed and goods processed or 
sold shall be limited to those which are not objectionable by 
reason of odor, dust, smoke, cinders, gas, fumes, noise, 
vibration, refuse matter or water carried waste. 

The following conditions are applicable to those principal uses 
permitted in Sections 10. 13 and 10. 14. 

All repair work shall be conducted entirely within an enclosed 
building. 

No vehicle incapable of being operated, and which it would not 
be economically practical to make operative, shall be placed, 
located or stored outside an enclosed building, provided, however, 
that such a vehicle when removed from t-he highways as an 
emergency measure, may be stored outside an enclosed building 
for a period of time not in excess of 15 days. 

24 As amended 12/23/70 
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13. 3 Accessory Uses Pern1ittec~ 

13. 31 Accessory uses permittcrl and as regulated in the "M-2" District.. 

13. 32 Other accessory uses customarily acccs sory and inci rkntal 

to any permitterl use. 

Article l 3A - PMD Planned Industrial District 

13A-l Purpose and Intent 

The planned industrial district is intended to permit, in accordance 
with the comprehensive plan, the development of a planned industrial 
district (popularly known as planned industrial park) containing not 
less than 20 contiguous acres in those areas of the County provided 
with public sanitary sewer, sewage disposal facilities, and water 
Supp~y. }'he ___ c.!istri~_t_.§Q..C'l-_ll_QQlOcated within on~ :qi.i)~_.C>f_an inter-
~a~g_~_gf~ _ _!_~~i t~~-~s:_ce_f?~ee-~~~;;··-;-~--a_· p;·i;.;_ary Jou.x lc:i-:O'~Ji.tib~vay 
h_a vi_n g _ .<! .. C:.9-X :i:yi n g__~_ei:J?.~-~J_ty_9{_f~})_Q_Q_~y~_l1:IsI~ ~_E~T_J~!:!~-J2~Lh Q \1 _r · 

The location of any compatible commercial facility deemed 
appropriate shall be controlled in such a manner as to exist solely 
for such district. Such district, when approved, shall constitute 
a part of the comprehensive plan for the County as a whole and th~: 
preliminary consideration of such district by the Planning Commissiun 
shall be based on recognition of this requirement. 

13A-2 Principal Uses Permitted 

13A-2. l 

l 3A-2. 2 

13A-2.3 

The manufacturing, compounding, processing, packaging, 
or treatment of cosmetics, pharmaceuticals and food 
p~oducts, including creameries, ~ttljng plants1... bakeries, 
canneries, 'ice manufacture, freezer plant and meat packi_!1-g 
except fish products, saurekraut, slaughter and dressing 

of the carcass. 

The manufacturing, compounding, assembling or 
treatment of articles or merchandise from previously 
prepared materials such as bone, cloth, cork, fibre, 
hair, leather, paper, plastics, metals, stone, tobacco, 
wax, yarn or v.·ood, except where sawmills or planing: 
mills are employed. 

The manufacturing of musical instruments, toys, noveli ties 
and moulded plastic or rubber product. 
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l 3A-2. 4 The manufacturing or assembly of electrical appliances, 
instruments and devices, con1.munication equipment, 
professional, scientific and controlling instrument, 
and photographic and optical goods. 

l 3A-2. 5 Tu_e manufacturing of pottery or other similar ceramic 
products using only previously pulverized clay and 
kilns fired only be electricity or gas. 

13A-2. 6 Tjie manufacbire.of electric signs, advertising structures, 
light sheet metal products, including heating and ventilating 

equipment. 

l 3A-2. 7 Enameling, japanning, galvanizing, lacquering, plating, 
when accessory to a principal use. 

l 3A-2. 8 Printing and publishing plant, type setting, and allied 
plants, automotive assembly. 

l 3A-2. 9 Rolling drawing, extruding, c~-s~~.:1-~-·--~~-n.:~l.9.~~~:1ing '?f 
nonferrous metals and plastics. -·-·---

l 3A-2. 10 Research, experimental and testing laboratories and 
research and development centers; computer and data 
processing centers; engineering service centers; editorial 
publications and/ or distribution centers for periodical, 
books, records, films and similar publications; central 
billing and record center; management and real estate 
offices for industrial district operation; and storage and 
repair facilities for industrial district maintenance subject 
to screening requirement in Section l 3A- 7. 

13A-2. ll Services primarily for industries located in the industrial 
district such as industrial instrµments repair service, 
l:?mall machine "job 11 shops, photographic service and 
development, comput~d data processing service, 
printing and duplicating service. 

l 3A-2. 12 Commercial facilities whose services are solely oriented 
to the needs of the industries located in the industrial 
district and must be located within the interior of the 
district. 

13A-2.13 Underground facilities for pipe lines, electrical power 
and energy, distribution lines, telephone and telegraph 
lines. Control instrumentation, substation and similar 
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above ground equipment installation shall not be subject 
to minimum lot size or maximum floor space require­
ments, but must be screened by planting or by ornamental 
wall, as specified in Section l 3A- 7. 

l 3A-2. 14 Wholesale warehouses and service facilities for retail 
:r;,d chain stores and distribution facilities, public ware­
house, cold storage warehouse, except that no retail 
sales shall be permitted on the premises. 

l 3A-2. 15 Ijelistop, subject to standard recommendations by the 
Federal Aviation Agency or its successor agency. 

l 3A-2. 16 Any other uses determined by the Di rector of Planning, 
after a duly authenticated report or investigation that 
he shall make or have made, to be of the same general 
character as the permitted uses, including new products 
and technological processes.· 

13A-3 Accessory Uses 

13A-3.l 

l 3A-3. 2 

13A-3.3 

13A-3. 4 

Accessory uses demonstrably related to permitted uses, 
including a central heating and/ or air conditioning facility 
to service occupants of the district, indoor and/or outdoor 
recreational facilities; eating facilities for employees 
and their guests, health clinics and first aid station, 
technical library, auditoriums, class rooms, meeting 
and display room; provided that all the facilities described, 
whether located to be shared by a group of industry 
residents in the district, or for use in connection \\·i th 
operation of principal permitted uses and are restricted 
for use primarily by employees and official visitors. 

Antenna; .cooling towers; and air cleaning equipment and 
structure. All such equipment and structures, except 
antenna, are subject to screening requirements set forth 
in Section l 3A- 7. 

Temporary buildings, trailers and vehicles for uses 
incidental to construction work, which building shall be 
removed within one month of substantial completion or 
abandonment of construction or moved to the next approved 
section of the district scheduled for construction. 

Other accessory uses and structures customarily 
incidentaJ to any permitted principal use not otherwise 
prohibited. 
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l 3A-4 Required Conditions 

l 3A-4. 1 Performance Standards. 

l 3A-4. 11 Processes and equipment employed, and materials 
or goods used in manufacture and/or storage shall 
be limited to those which are not objectiQn.s!.hl&..i!.t 
the property line, without the use of instruments, 
o~hindust~-ial occupant by r~ason of odor, dust, 
smoke, fumes, noise, vibration, refuse matter or 

water carried waste. 

13A-4.12 Each future industrial occupant shall be required 
to submit to the Planning Commission as a part of 
the application for a building permit, a qualified 
engineer 1 s report describing the proposed ope ration, 
all machines, processes, product and byproduct, 
stating the nature and expected levels of emission 

. or discharge to land, air/or water of liquid, solid 
or gaseous effluent and electrical impluses under 
normal operations, and the specifications of treatment 
mechanism and methods to be used in restricting the 
emission of dangerous or objectionable elements. 

l 3A-5 Plan of Development 

l 3A-5. 1 

13A-5.2 

13A-5. 3 

In acting upon a plat for the district or site plan for 
a lot, the Planning Commission shall approve, based 
upon such following consideration: 
Preservation of topographic features and natural 
amenities such as water courses and trees; with the 
objective of achieving maximum compatibility among 
the proposed industrial facility, the district and the 
surrounding areas. 

Plan for and the processing of the district shall conform 
to the provisions of Chapter 14, Subdivision of the Code 
of Henrico County, Virginia. 

All site plans shall conform to the requirements for a 
Plan of Development as set forth in Section 17. A-1. 

13A-6 Vehicular Access 

l 3A-6. 1 All streets within the industrial district shall be built to 
Henrico County specifications and be dedicated to the 
County. 

Br::c31.3 
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13A-7 Landscape Development and Screening Plan 

l 3A- 7. 1 

13A-7.2 

13A-7. 3 

13A-7.4 

A preliminary landscape development plan shall be 
submitted for approval of the Planning Commission 
as part of the preliminary development plan. This 
plan shall show: those natural topographic features 
such as water sources, large trees, tree groves to be 
preserved and those to be altered or removed; 
architectural treatment or plantings to be used for 
screening peripheral lots abutting highways and/or 
residential or agricultural district; and detailed 
lands cape development plan for specific lot for 
which building permit is requested, including all 
required screening. 

Any part of a lot not used for buildings <'ir other structures, 
or off-street parking, loading and maneuvering areas, 
drives and pedestrian walks, shall be planted with 
appropriate planted ground cover, trees, flowers, shrubs, 
and grass la-vvns, all of which shall be properly maintained 
in a healthy condition at all times. 

Where screening is required by this section, all facilities 
shall be screened as much as possible from view of any 
adjacent property by planting or by ornamental wall, all 
of which shall be properly maintained.· 

All required screening, described in other sections of 
these district regulations, whether planted or architectural, 
shall be properly maintained. Dead plant materials shall 
be removed within a reasonable time and replaced during 
the normal planting seas on. 

l 3A-8 Utilities Plan 

A preliminary utilities plan shall be submitted £or approval to the 
Planning Comrnis sion as a. part of preliminary development plans. 
This shall show the size and the proposed location of all exterior 
lines and equipment. All utilities shall be uncle rground, except 
control instrumentation and substations which must be screened by 
planting or ornamental wall. No overhead wires are permitted 
within the district. 

13A-9 Height, Area and Yard Requirements: Nothwithstanding any other 
requirements in this. ordinance, height, area and yard requirements 
shall be provided in accordance with the following schedules: 
Height regulations 
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13A-9. 2 

13A-9. 3 

l 3A-9. 4 

13A-9. 5 

No building shall exceed 3 5 feet in height, except that 
antenna towers and other such structures are excluded 
from height control. 

The minimum district size shall be 20 acres. The 
minimum frontage on an existing principal highway 
shall be 600 feet. The minimum tract addition, where 
such tract adjoins and has a common boundary with an 
existing district, M-1 or M-2 District shall be two 
acres, except that there shall be no size limit to an 
addition to the district when such addition is for 
expansion of an existing industrial facility. 

The minimum parcel shall be two acres. The minimum 
lot frontage shall be 200 feet except v;,rhere otherwise 

stated. 

The minimum ground coverage of any principal building 
shall be 10, 000 square feet, except public utility build­
ings and structure necessary for public convenience 
and service. A principal building may be occupied by 
two industrial occupants, providing the subdivided 
structure is constructed for compatible industrial uses. 

The maximum ground coverage of any lot by a structure, 
including accessory building, shall not exceed 40% of 
the total area of the lot. Enclosed portions of off-street 
loading areas under roof shalHnot be included in com­
putation of ground coverage of structure. 

13A-10 Signs Permitted: Legibility rather than conspicuousness is the intended 
function of signs to identify the occupant of premises in the ind us trial 
9.istrict; therefore, size of the signs and the letters thereon shall be 
aetermined by the distance the sign is to be viewed. 

l3A-10.l 

13A-10.2 

The Planning Commission, in reviewing proposed signs 
as part of the development plan and site plan, may re­
quire an increase or decrease in the size of sign or 
letters. 

Real estate signs subject to requirements of Subsection 
17. 92c; signs to identify the industrial district, shall be 
limited to: 

1 sign for each highway frontage. 
1 sign for each entrance to the district. 
1 directory of occupants for each district entrance. 
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13A-10. 3 Signs to identify the use or occupant which shall be de­
signed as. part of the architectural motif of and attached 
to the building. Any identification signs detached from 
building shall be executed in planted materials except 
for lighting fixtures, and designed as a part of the site 

plan for the lot. 

l 3A-l 0. 4 Directional or information signs; flags or pennants re­
presenting United States, State of Virginia and Henrico 
County; flags, temporary for honorary day or week; flags 
of other states, nations or bodies such as United Nations, 
civic or religious. All flags are to be displayed only on 
official flag poles. 

l 3A-l l Signs Prohibited 

Billboards; any form of signs advertising a business, profession,· 
commodity, service or entertainment conducted, sold or offered; 
flashing, revolving, rotating, or changing light intensity or color 
signs or signs simulating movement; hanging or projecting signs; 
signs extending above roof or parapet of any structure, painted or 
affixed upon any wall. 

l 3A-l 2 Exterior Lighting 

Major structures and detached signs located in planted areas may 
be flood or spot lighted, providing such lights are not directed 
toward any other districts, highways or streets. 

Parking lot or loading area lights or light standards, if located near 
screening strips adjacent to residential or agricultural districts 
shall be shielded to direct lights away from adjacent areas. 

Article 14 - C-1 Conservation District - Uses 

14. 1 Principal Uses Permitted 

14.11 Farming, dairy farming, livestock, rabbit and poultry 
raising, and all uses commonly classed as agricultural, 
subject to the same provisions and limitations as in the 
"A-l 11 District. 
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