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AMENDED MOTION FOR DECLARATORY JUDGMENT

Now comes plaintiff, by counsel, and states the following as
its Amended Motion for Declaratory Judgment: |

1. Paragraph 2 of plaintiff's Motion for Declaratory Judgment
is amended as follows:

Prior to March 28, 1973, plaintiff's property was zoned B-3 as
provided in the Henrico County Zoning Ordinance.

| 2. Paragraphs 1; 3, 4, 5, 6, 7, 8 and 9 of plaintiff's Motion
for Declaratory Judgment are reaffirmed and adopted as parf of this Amended
Motioq for Declaratory Judgment.

3. The Henrico County Comprehensive Land Use Plan required under
Virginia Code §15.1-446, et. seq., purportedly adoptad by the Henrico Board
of Suﬁervisors on March 19, 1958, was, in fact, never adopted and therefore
gever‘éame into existence and the purported amendment to the Henrico County
Compréhensive Land Use Plan of September 13, 1972, which affected plaintiff's
land, was théreby void.

! 4. The plaintiff's property contains only 1.83 acres, but the
lenrico Zoning Ordinance required a minimum parcel size of 2.0 acres, whzre-
fore piaintiff‘s property has been, in effect, confiscated since plaintiff
is thereby denied practical utilization of its property. Such action of
defendants effects a taking of plaintiff's property without due process of
law and without compensation in violation of the United States and Virginia
constitutions.

VWHEREFORE plaintiff prays that the Court enter a Declaratory

Judgment that the action of the Board of Supervisors of Henrico County

aforesaid is unconsitutional and void and that the former zoning on




plaintiff's land be restored and granting to plaintiff such other and further
general relief to which it may be entitled.

GAYTON TRIANGLE LAND CO.

s 0N 'j@ﬁsz
y

Its Attornj

Leonard A. Paris Y

D. wWayne O'Bryan

White, Cabell, Paris & Lowenstein
523 East Main Street

Richmond, Virginia

CERTIFICATE

I certify that on the 29th day of April, 1974, I delivered a
copy of the foregoing Amended Motion for Declaratory Judgment to William
- G. Broaddus, Esquire, County Attorney of Henrico, 22nd and Main Streets,

~

Richmond, Virginia, counsel for defendants.

IS0

D. Wayne O'C7yan
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MOTIOR POR DECLARATORY JULGMEST

1. Platatiff {s the record owner of certain real estate nesr the
intercsction of Cayton Road and Culoccasin Road, vithin what 1a commouly
refarred to as ths Cayton Triangle {z Hemrico County, Virginia. whieh prop-

erty, comprising 1.5) acras in avrea, is shown om the sketch sttachsd hereco.

3. On Jamuary 11, 1572, the Plasuiog Coumissicn of Lenrico Cowsty,

on the request of ths lenrico County Losrd of Supsrvisers held an edvertised
publie hearing to rezone from B-1 neighborhood businass sad 5-3 general busi-
ness to PMO Plaoued Nafghboxhood Districe Parcels 79-Bl-9, 42, 43, 79-52-G, 28
and pert of Farcsl £0-A2-2, contaiuing approximasely 22.6% scres and more par-
ticularly showvn on s map prepsred Ly the Plaaning Uffice of Heurico County amd
filad with that zoning casa which is sssignad the nusber 4-73.

4, The pleintiff’'s aforezentioned propsrty, cantilnins 1.3 acras
{a aton.ual’tncludnd i ths rezoning request hereinbefora xenmtioned in pars-
graph 3. ‘

5. On March 28, 1973, the board of Supervisors of &onrtco‘county
changed the zonfng on the property herstofors wentioned im paragraph 3, com-
taluing 22.65 acres, from 5-1 amd 3-3 to PMU Plsumed Hefghborhood UListrict,
sud plafatiff's property, being a part of thet 21.63 acres, vas thusly
rezoned.

6. iy resson of the forsgoing acticn of ths Board of Supsrvisors
plaintiff's property was comsclidated with and adjudged im commection with
other properties iuvolved {a tha rezoninz case, vhereas plctnzill'bilievcc
bis property to be siozular ta character snd that the toard of Suparvisors
should heve therefere cousidesed any resoming of his preperty ou its own
nerits 20 that an fadapendent judgment concerning tqnoutng could have besn

readarsd.
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7. By resson of the forepoisg action of the Loard of Supervisors,
plaiatiff's propercy ha? in affeect, been causolldccidvéith other proparties
sgainst the wishse of the platutiff, aad plat#:tf! has boob-ané vil; be un-
able to sell or use his property in sny lewful manmar, axcspt o conjunction
with the other properties hersinbeafors wentionsd, which dentes plat;tt!t its

Fizht te.the enjoyment of its preperty.

8. For all the reasons heretofors stated, the sction of ths
board of Supstvisors vtclatnﬁ rights reserved to the plaintiff by the Viz-
ginta apd Unfted States Constitutions, sbounting te & coofiscation of plate-
tiff’s property and bearing 5o resasonsble or substential tol:tioishtp to the
public health, safety, sorals or general valfars, thorcby_bojng unreasonable,
arbigrary snd capricious.

9. A matter of actusl controversy e:iiga betwveen plaintiff asnd
defaniants. | |

WHEREFURE, plaiatiff praya that the Court snter a dnelaiatory
jﬁdgl@nt that the action of the btoard of Supervisors of Hearice County afore-
said 1¢ wunconstitucional and void and that the former-zoning on platactiff's
land be rescored asmd grauttng-to platetiff such other further and geatrdl |

relief to vhich it may ds entitled.
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FINAL ORDER SR

This .cause, which has been regularly docketed and matured, was o
heard upon an .Amended Motion for Declaratory Judgment, a Second Amended f
: Ahswer, evidence submitted ore tenus on May 7, 1974, ahd briefs submitted
. by counsel for both parties, and.
It appearing to the Court for the reasons stated in the Court's
"opinion of June 18, 1974, which opinion is incorporated in and made a part
of this Order, that the Amended Motion for Declara‘tor.y Judgment should be
denied, it.is accordingly
.ADJUDGED,F ORDERED AND DECREED that the plaintiff's Arnended
Motion for Declaratory Judgment be, and it hereby is, denied and that
judgment be entered in favor of the defendant Boz;rd of Supervisors of Henrico
County and the members thereof, to which action of the Court the plaintiff,

by counsel, objects and excepts.

Enter: /0 /425‘/ 7‘/—

\ﬁ/’)‘) ‘ . 22 (E/;Ll?vga«/é

Judge

1 ask for this:

&Ml’a\ﬁ h Copy TEQte ;
- - . |
[Até/‘z“—\qi. | Margaret B. Baker, Clerk

William G. Broaddus { !
County Attorney By /'6‘4“/ 7)) "\,7‘/)—:(-//644/&./ |

Counsel for Defendants _ o , Deputy Clerk i

i

'
!

Seen, objects and excepts:

i %/u .

Leonard A. Par;s Esquire |
Counsel for Plaigtiff : ;
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COMMONWEALTH OF VIRGINIA

EOMUND WALLER HENING, JR.

JubGE THE CIRCUIT COURT OF

JOHN WINGO KNOWLES
JubGE

THE COUNTY OF HENRICO

P. O. BOX 27032
E. BALLARD BAKER
JUDGE

RICHMOND 23273

FOURTEENTH JUDICIAL CIRCUIT
June 18, 1974

Leonard A. Paris, Esquire
D. Wayne O'Bryan, Esquire
523 East Main Street
Richmond, Virginia 23219

William G. Broaddus, Esquire
County Attorney for Henrico County
P. O0.Box 27032

Richmond, Virginia 23273

Re: Case M-880 - Gayton Triangle Land Co. v. Board

Gentlemen:

Gayton Triangle Land Co., by its Amended Motion for De-
claratory Judgmerit, contends that the Board of Supervisors, in
changing the zoning classification of 1.83 acres owned by it from
B-3 to PMD, has acted unconstitutionally.

The rezoning of the 1.83 acres was accomplished by the
Board on March 28, 1973, when it rezoned an area of some 23 acres
owned by different persons from B-1 and B-3 to PMD. B-1 and B-3
classifications are for business districts. PMD 1s a Planned
Industrial District. Gayton Triangle contends that its 1.83 acre
tract is too small, as PMD requires a minimum lot of 2 acres for
use purposes; that PMD requires that its land be used only in con-
junction with that of other owners in the PMD district, and that
the PMD zoning has denied it any reasonable and economically
feasible use of the property.

At the outset the Board asserts that Gayton must seek a
variance from the Board of Zoning Appeals to the 2 acre minimum
lot requirement before it can ask for judicial relief. That may
be so if the only complaint of Gayton was directed at the 2 acre
provision. However, Gayton--as indicated--contends that the PMD
zoning is unconstitutional for other reasons. Were Gayton to seek
a variance from the Board of Zoning Appeals those other reasons
would be left unresolved, the Board having no authority to make
such determinations. 58 Am. Jur., Zoning, § 217. Furthermore,
upon appeal to a request for a variance there is a question whether
a court would have jurisdiction to review the ordinance. Board
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Leonard A. Paris, Esquire
D. Wayne O'Bryan, Esquire
William G. Broaddus, Esquire -2 - - June ‘18, 1974,

v. Blue Ridge, 209 Va. 594, at 599-600. 58 Am. Jur., Zoning, § 232.

Consequently, it seems that questions raised by Gayton
relative to the PMD classification should be considered.

In its Supplemental Memorandum, Gayton urges that the PMD
classification is confiscatory and unconstitutional because -
(1) the 2 acre minimum requirement prevents any use of its land,
(2) it can use its land only in conjunction with the land of others
and (3) the PMD zoning has resulted in the denial of any reasonable
and econimically feasible use of the property. It is also con-
tended that the ordinance is void for vagueness.

Considering these points in inverse order, my views are as
follows: ' : :

1. On Vagueness.

Gayton argues vagueness because, "...one cannot read
this ordinance and know to what uses one may use land zoned PMD
because he must get approval for only a specific purpose and that
is subject to the arbitrary control of the Board of Supervisors."

The PMD District, Article 13A & the County Zoning
Ordinance (Plt. Ex. 1) lists a long number of permitted industrial
uses. Section 13A-4.1, establishing Performance Standards, would
have to be met, and a Plan of Development, required under § 13A-5,
would have to be approved. Section 17A.1 sets forth a number of
requirements to be met by a Plan of Development.

It 'is true that a proposed use in PMD must meet with
County approval--pursuant to the provisions of the Ordinance. There
is nothing in the Ordinance which leaves approval for a specific
purpose to the "arbitrary control" of the Board of Supervisors or
anyone else. (The Board's duties appear to be confined to consider-
ing amendments of the Ordinance. § 18.3)

Gayton has made no effort to receive approval for any
use under PMD and points out no specific vagueness other than the
above quote. Its "vagueness" argument 1is vague. I do not think
it can prevail on this point.

2. On Denial of Reasonable and Economically Feasible
Use. , et SR

Gayton argues that its 1.83 acres has relatively no
value since the PMD zoning and that the public interest involved in
the zoning is small. On balance, it is urged, the PMD zoning as
applied to Gayton's property 1is unconstitutional.
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Leonard A. Paris, Esquire
D. Wayne O'Bryan, Esquire
William G. Broaddus, Esquire - 3 = ‘ June 18, 1974.

The Court discusses this point without consideration
of the 2 acre minimum requirement. That, obviously, raises a
question as to the use of 1.83 acres. This minimum requirement is
considered later.

Testimony for Gayton was that it paid $90,000 for the
land in July, 1972, when the zoning was B-3, without knowledge of
the proposed rezoning. An appraiser presented by Gayton put the
value at $160,000 if zoning was B-3 today, and that if the 2 acre
minimum requirement was not applicable the land would have a value
of $40,000, under PMD. This same witness testified that B-3 was the
best zoning for the Gayton property, that the location was not
conducive to industrial use and that there is more demand for
business use property.

Testimony for the Board was that consideration for re-
zoning the entire 23 acre tract to PMD began in 1971, and that a
public hearing onthe proposal was held in April, 1972. The Director
of Planning, the Traffic Engineer and the officer charged with
responsibility for traffic safety in the Henrico County Police De-
partment testified. No useful point is gained by reciting details
of their testimony, except to state that it was in support of the
reasonableness of the PMD classification. :

_ Principles applicable to judicial review of zoning
ordinances are well established in Virginia. In Board of Super-
visors v. Carper, 200 Va. 653, the Supreme Court made the following
statement:

", ..The legislative branch of a local government in the
exercise of its police power has wide discretion in the
enactment and amendment of zoning ordinances. Its action is
presumed to be yglid so long as it is not unreasonable and -
arbitrary. The burden 1is on him who assails it to prove that
it is clearly unreasonable, arbitrary or capricious and that
it bears no reasonable or substantial relation to the public
health, safety, morals or general welfare. The Court will not
substitute its judgment for that of a legislative body, and
if the reasonableness of a zoning ordinance 1s fairly debatable
it must be sustained..." (200 Va. 660).

The same statement is repeated in Fairfax County v.
Snell, 214 Vva. 655, at 658; Peck v. Kennedy, 210 Va. 60, at 63,
and in Southern Railway v. Richmond, 205 va. 699, at 706.

The burden is on Gayton to prove that PMD zoning is
clearly unreasonable, arbitrary and capricious. To the extent that
Gayton is attacking the PMD classification applied to the 23 acres,
its evidence, at best, 1s far short of the burden imposed on 1it.
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Leonard A. Paris, Esquire
D. Wayne O'Bryan, Esquire
William G. Broaddus, Esquire - b - ' June 18, 1974,

There is no way, on the evidence presented, that it could be held
that PMD zoning on the 23 acres is not fairly debatable.

Gayton, however, attacks the PMD zoning primarily as
applied to its 1.83 acres. As applied to this parcel, the same
general principles stated above have to be considered--along with
evidence of the diminution in value of the parcel. '

The question of the effect to be given to value has
been discussed in Virginia in Boggs v. Board, 211 Va. 488, Southern
Railway v. Richmond, 205 Va. 699, and Azalea Corp. v. Richmond, 201
Va. 63%, among others.

Boggs held invalid a zoning of land for single family
residences where the evidence, including that of the Board's wit-
ness, was that single-family use for the land was not appropriate
and the zoning made the land, "...economically unfeasible for
development, and...not saleable at any price." (211 Va. 491).
Southern Railway upheld a residential zoning against a desire of
the Railway to use the land to add additional railroad track for
switching and classification of railroad cars. In Southern the
Court pointed out that while the Railway had proven the land was
not adaptable for single family dwellings, it was valuable for park
purposes--a use permitted under the residential zoning--and thus
saleable, although only the City of Richmond was a likely buyer.

The Court, after quoting the rule that "zoning cannot render private
property valueless" affirmed the lower court holding that the Rail-
way had failed to show the land was not adaptable for park purposes.
Azalea reversed a Board of Zoning Appeals denial of a request for

a variance to permit the construction of driveways across land zoned
residential, the driveways to connect a shopping center in Henrico
County with a public street in Richmond. Evidence showed the value
of the shopping center land was $729,000 with access to the Richmond
street and $202,000 without access~-and that the residential values
in the area would not be affected by the driveways.

Gayton has not shown by the evidence here that the PMD
zoning has precluded all practical uses of the 23 acres. Nor has
it done so with respect to its 1.83 acres--putting aside for the
moment the 2 acre minimum requirement.  All it has shown is that
land it paid $90,000 for in July, 1972, when zoned B-3 has a value
of $40,000 now when zoned PMD. The evidence here is clear that the
rezoning of the 23 acre tract to PMD was being considered before
Gayton purchased. There is no evidence that any notice requirements
were by-passed or overlooked. There is evidence of normal publicity
being given to the proposal.

This Court 1s not aware of any vested right a landowner has
in a zoning classification. Fairfax County v. Cities Service, 213
Va. 359, did uphold an owner's complaint about a zoning change,
but in that case Citiles Service, after issuance of a speclal use
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Leonard A. Paris, Esquire
D. Wayne O'Bryan, Esquire
William G. Broaddus, Esquire -5 - ~ June 18, 1974

permit, bought the land as zoned with the permit and substantially
changed its position when 1t incurred considerable expense for

the preparation and filing of a site plan. Subsequent zoning
decreased the property value by $100,000. The Supreme Court held
that the subsequent zoning could not deprive Clties Service of

its right to use the property as 1t had planned. Fairfax County
v. Medical Structures, 213 Va. 355, is similar. There is nothing
like that present here.

Gayton has not borne the burden imposed upon it.

3. On Use of the Land with that Owned by Others:

Gayton argues that, under PMD, it must use its land
only in conjunction with that of others and cannot use 1its land
without being dependent on the cooperation and good will of the
adjoining land owners. The Board takes the position that PMD does
not require this.

The purpose of PMD is, "...to permit, in accordance
with the comprehensive plan, the development of a planned industrial
district (popularly known as Planned industrial park) containing
not less than 20 contiguous acres... Such district, when approved
shall constitute a part of the comprehensive plan for the County
.~ as a whole and the preliminary consideration of such district by
the Planning Commission<shall be based on recognition of this
requirement." (P1lt. Ex. 1, Zoning Ordinance, Article 13A-1.)

It can be argued that this general statement does
preclude development of a single parcel as contended by Gayton,
but the language does not necessarily require that conclusion.

Other parts of the PMD are subject to the same argument.
Section 13A-3.1 relating to permitted accessory uses, Section
13A-5.1 relating to preservation of topographic features - and
water courses, Section 13A-7.1 relating to a landscape development
plan and Section 13A-8 relating to a utilities plan, can be
reasonably argued to require consideration of the entire 23 acres
in dealing with a single site. However, the conclusion again 1is
not required. Accessory uses for the entire district are only
permissive--not required. Sections 13A-5.1 and 13A-7.1 refer
to a "site" plan or a "specific lot," indicating that these things
do not have to be considered only on a district-wide basis. The
utilities plan, Section 13A-8, would likely have to have some
relation to all lots in the district--or be compatible with
extension to other lots--but this 1s scarcely a new or uncon-
stitutional idea.

Section 13A-5.3 does require that "All site plans..."
must meet requirements for a Plan of Development under Section
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Leonard A. Paris, Esquire
D. Wayne O'Bryan, Esquire
William G. Broaddus, Esquire -6 - - June 18, 1974,

17A-1 of the Zoning Ordinance. This particular section is applic-
able to many zoning classifications other than PMD and argument
can be made that some of its provisions require a 1ot owner to

use his land in conjunction with others. A contrary argument can
also be made.

Absent a showing that one or more of the provisions in the
PMD is being applied by the County to require an owner to use his
land unreasonably in conjunction with that of others, or absent
a provision in the ordinance specifically and clearly requiring
such use--which I do not find--I do not think that the zoning can
be successfully attacked on this basis.

4, On the 2 Acre Minimum Lot’Requirement.

As stated previously, the PMD requirement that the minimum
parcel be two acres (Section 13A-9.3 of the Zoning Ordinance) raises
a question as to the use of Gayton's 1.83 acres in the PMD zone.
Does this requirement lead to a conclusion that PMD is uncon-
stitutional as applied to Gayton?

Area restrictions are common in zoning ordinances. The
Henrico County Zoning Ordinance has a great many applicable in
zoning districts other than PMD. This Court has been unable to
- find any authority that a 2 acre minimum lot requirement in an
industrial area is on its face unconstitutional. (The only 2
acres case in Virginia seems to be Board v. Carper, 200 Va. 653,
and that involved agricultural zoning and went off on another
point.) Neither my notes nor my recollection reveal any evidence
that a two acre minimum is unreasonable in PMD. The argument
has been, and the evidence also, that Gayton is denied use of its
parcel because it is not that large.

Pursuant to the authority of Section 15.1-494 of the Code
of Virginia, the Zoning Ordinance establishes a Board of Zoning
Appeals. Article 19 of the Ordinance deals with the Board. Sec-
tion 19.4 empowers the Board to grant variances in specific cases,
and Section 19.421 mentions, "...size...of a-specific piece of
property..." as one element which empowers the Board to consider,
in accord with other provisions, a variance.

In Board of Zoning Appeals v. Fowler, 201 Va. g2, the

Supreme Court pointed. out that the purpose of such boards, "...1s,
‘within the confines of the law, to vary specific terms of zoning
ordinances..." (201 Va. 946). Zoning Appeal Boards may ameliorate

", ..the rigors of necessarily general zoning statutes by eliminat-
ing the necessity for a slavish adherence to the precise letter

of the ordinance, where, in a given case, little or no good on

the one side and undue hardship on the other would result from a
literal enforcement." (201 Va. 946).
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Leonard A. Paris, Esquire
D. Wayne O'Bryan, Esquire
William G. Broaddus, Esquire -7 - - June 18, 1974.

As stated in 58 Am. Jur., Zoning, § 196, one reason for
the establishment of such boards is to protect, "...zoning regu-
lations against attack on the ground of unreasonable interference
with private rights..." Identical language is found in 21 A.M.J.,
Zoning, § 6.

This case has not been argued on the point of what the
Board of Zoning Appeals should do if Gayton asked for a variance.
That 1s up to the Board upon appropriate application. However,
Article 19 is a part of the Zoning Ordinance, just as 1s Article
13A which establishes PMD, and this Court should not accept an
attack on the constitutionality of Article 13A as applied to
Gayton solely on the minimum area requirement until Gayton has
exhausted its remedies under the Ordinance.

Earlier this Court pointed out that Gayton could attack
the constitutionality of the PMD ordinance without first seeking
a variance on the minimum area. This was because Gayton's con-
tentions went beyond the minimum area provision. As those con-
tentions have been denied the only one remaining is the minimum
area. The Zoning Ordinance specifically authorizes consideration
of a variance when size is involved.

This, I think is consistent with Euclid v. Ambler, 272
U. S. 365, and Dowsey v. Village, 177 N. E. B§27. The general rule
as to size in PMD is a minimum of two acres. There is no attack
"upon this as being reasonable as a general rule. The fact that
strict enforcement of the rule might cause unnecessary hardship
or damage ‘to Gayton does not keep the two acre provision from
being reasonable, "...provided the rule is made subject to varia-
tion in its application in case of such hardship. Then the courts
will not refuse enforcement of the general rule, at least until
the variance has been refused." (177 N. E. 430.)

The Amended Motion for Declaratory Judgment alleged that
the County Comprehensive Land Use Plan required under Section
15.1-446 of the Virginia Code was never properly adopted and that
the purported amendment affecting Gayton's land was therefore
void. Gayton presented no evidence in support of that allegation
at the May 7th hearing. The Stipulation signed by the parties
does not provide that the statements therein are evidence, except
on motion. As there was no motion with respect to the statements
relating to the Land Use Plan, those statements are not before
the Court. The Zoning Ordinance applicable to PMD was introduced
in evidence. There being no evidence to the contrary, it cannot
be held that the Ordinance was improperly adopted. Also, see
Wilhelm v. Morgan, 208 Va. 398, at 404.




Leonard A. Paris, Esquire
D. Wayne O'Bryan, Esquire
William G. Broaddus, Esquire -8 - - June 18, 1974.

Consequently, the Amended Motion is denied.

Upon presentation of an appropriate sketch, it will be
entered. '

With best wishes,

Yours very truly,

253652124@u4346;/42”/

E.Ballard Baker
Judge




NOTICE OF APPEAL AND ASSIGNMENT OF ERROR

Notice iarhetoby given that Gayton Triangle Land Co. appeals from the:
final judgment rsaderad by this Court on the 25th day of October, 1974, and
announcas its intention of applying for a Writ of Error to the Supreme Court
of Appeals of Virginia.

ASSIGNMENTS OF ERROR

1. Thq Court erred in holding that plaintiff 1§ required to seek a
variance on the 2 acre mianimum lot requirement of the zoning ordinancs before
applying to the Court for relief.

.2. The Court erred in failing to hold that the zoning ordinance was
unconstitutional because of vaguanass.

3. The Court erred in holding that the zoning ordinance was not
confiscatory and therefors unconstitutional.

4. The ruling of the Court was comtrary to all the law and the evidence
_ptgscnted. |

5. A transcript of the testimony herein has been fiied with the Court

and will be made a part'of the racord.

GAYTON TRIANGLE LAND CO.

By

Its Attornegy

Laonard A. Paris

D. Wayne O'beyan

White, Cabell, Paris & Lowenstein
523 bast Main Strast

Richmond, Virginia 23219




CERTIFICATE

This 15 to certify that on the 1llth day of Novembar, 1974, a true
Eopy of the foregoing WNotice of Appeal and Assignment of Error‘vai mailed
to Willfax G. Lroaddus, Caquire, Henrico County Attormey, 22ud acd Main Straets,

htchmoud, Virginfa 23219, counsel for the defzudants.
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Map of Area Near Appellant's Property

( P#3 at Trial)

Too Large to be Conveniently Reproduced



STIPULATION

The parties agree and stipulate to the following statements for the
sole purposes of avoiding the necessity of bringing certain witnesses and
docurcents before the Court. This stipulation shall not be construed to limit
or affect the right of any party to object to the introduction of any of the
féllowing statements into evidence in the trial of this case on any ground
other than compliance with the '""best evidence'' rule. Uniess otherwise
specified, none of the following statements shall be received into evidence

except on motion of one of the parties to which objection may be made.

/"'A"\’\
‘14, ' The plaintiff is the record owner of the 1,83 acre parcel of property

\_

—

in que stion.
@_/}The Henrico County Building Inspector, if called and pe rmitted
to testify over defendants' objection, ﬁrould state that at the present time he
would not issue a building permit to plaintiff or any other person for any

i)urpose on the 1. 83 acre parcel in question so long as the parcel was to be

used in isolation from all other parcels in the Gayton triangle area.

Stipulation filed, by counsel, in Henrico Circuit Court on May 7, 1974
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witherington - Direct

18

Q
A

Pleage state your full name.

Allen G. Witherington.

022
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COURT REPORTERS
MUTUAL BUILDING

RICHMOND, VIRGINIA 23219

witherington - Direct

19

-

Virginia,

Q
A
Q
A

Q

A

Q
A

Where do you live, 8ir?

2761 West Brigstock Road, Midlothian,

What £s your age, 8ir?
.Forty-three.

what is your occupation?
Real estate broker,

How long have you been engaged in the

real estate business as such?

Fifteen years,

How long have you been & broker?

Twelve years,
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RICHMOND, VIRGINIA 23219

Q Are you the recorded owner of the 1.83
acres bounded by Gayton Road, Qu.ioccasin Road, and Gaskins Road,
the subject property in question here today?

A 1 am one of the three partners, yes,
Q When did you purchase the land?
A 1 don't know the exact date, but

approximately 18 months ago.
Q Would that be July of 1972?
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witherington - Direct , 21

A
Q

A

Q
A

Q

A

A

Q’

Fo R P« I

Yes, that is close. o
When you purchased the land, did you have

any knowledge of the proposed rezoning by the County tovPMD?

No.
what wasg the purchase price?
$90,000, | (

what did you plan to do with the land

when you purchased it?

Develop it into commercial,buildings for

s#le and also for lease.

what was the zoning at that time?
B-3.

Are you familiar with B-3 zoning?
yes. |

AS of today, taking into consideration

your experience in land values, what would be the value of this |

1.83 acres wnder B-3 zoning?

Approximately $200,000.
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_ Q 1s this based on your knowledge of
comparable land saies in the area?

_ A 1t is based on, yes, my knowledge of thaf
area and other areas around the metropolitan area that I know
what investors will or will not do., I consider myself a real
estate broker aé well as an appraiser of values,

Q uUnder the present PMD zonﬁg, does your
iand have any economic or feaai.bie use?
| A No. |
Q Do you think it is worth anything other
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23

than just a minimum amount?
A Just a2 minimum amount is all,
Q But it has no economical feasible use?

[, NO.

CROSS -EXAMINATION

BY MR. BROADDUS:




10
11

12
13
14
15
16
17
18

19

- 20

21

22

23

24
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COURT REPORTERS
MUTUAL BUILDING

RICHMOND, VIRGINIA 23219

Witherington - Cross

31

Q

A

attorney here,

Q

your property?

Mr. Witherington, have you read the

zoning ordiances as it relates to PMD uses?

As I said, I only scanned that ordinance,

and 1 left most of what you are asking me, the technical, to my

1f you only scanmned it, how do you know

wh@ther it contains uses which might be developed profitably on

Nres
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MR. PARIS: 1 didn't}quite fpllow that
qﬁestion. |

THE WITNESS: I‘don't quite folloﬁ it
myself, | '

‘(R, BPOADDUS: Do you believe that yoﬁ
have a thorough knowledge of the uses permitted in PMD parcels?

MR. PARIS: - Judge, I think that is
irrelevant, This is a legal matter, |

| THE. COURT: Well, he hés saild that the

property has practically no value now, and I think it is an
appropriate question to ask if he knows what you can do with it,
what uses 1t can be put to,

MR. PARIS: To the 1.83 acres? Is that
what he 1s asking? |

THE COURT: The PMD 1s part of the
z;ning'brdinance, and, of course, I think the use is also a part
of it, and he can say if it is sold what the use could ber

MR. PARIS: 1 just think that he ought to
ask a falr question with regard to this property.

THE COURT: 1 think that he will.have-a
perfect chance to explain his answer. |

THE WITNESS: Well, when he says what can
you ﬁse it for, 1 go back to the fact that it is not two acres,

and we can't use it at all according to the County Ordinance,

023
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Bf MR. BROADDUS:

Q That wasn't the question, Mr. Witherington,
The question is with regard to all of the uses to wﬁich PMD
property might be used, | 4

A Not all of it. I said that I know some of
them, but as far as I am concerned, our PMD zoning is no zoning
because we canﬁot use 1it, |

Q  Are you basing éhat conclusion on the fact
that your particular piece of.property contain§ 1.83 acres?

A That's right,

Q So that if you were permiﬁted to use your
pfoperty -- let's assume that we take away the 2.0 acre
requirement, If you were permitted to use your property, wéuld
there be uses to which it could be used? |

A I would assume so0, I mean, you know, 1f
you take avay what you have already got, your ordinance.

Q By saying that the property had practically
no value, what do you mean by that, Mr. wttherington?

A 1t cannot be used under thé‘present ’
circumstances,

Q And that is based upon the fact that it
contains only 1.83 acres, and not two acres?

| A That is right,

G Do you have through contract the right to

- 030
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purchase 0,18 acres of property which is contiguous to your
particular parcel? | ’

MR. PARIS: Judge, I object to this.
This is absolutely inadmissible, It has no bearing whatsoever
on this case,

MP., BROADDUS: Judge, the ==

MR. PARIS: Well, he could have an

| option to buy the whole tract, as far as that is concerned, but

it wouldn't concern this 1.83 acres,

MR. BROADDUS: I think that the
contention of the plaintiff, as we have ﬁrEViouSIy submitted,
is not one which should be before the Court with regard to the
size of the bropertj. However, if it is to be considered by
the Court, I think that the Court should also be advised of any
rights which he may have to other property which would bring
this pdrticular patéel up to the 2,0 acre requirement,

THE COURT: I am going to let Mr,
Witherington answer the question over Mr. Paris' objection, and
put it in the record for what it is worth, if it is a
determinative point in the case., As far as I am concerned, I
will certainly say that when I make my decision.

THE WITNESS: Judge, there are, I think,
apprbximately 20 acres contiguous to us that is zoned PMD, and

1f 1 so decided to pay the price, I could go ahead and buy all

031
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MUTUAL BUILDING
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20 acres and say, now I can make my 1,83 acres good, but we are
talking about my acreage and not the 20 acre; next door.,
MR. PARIS: Jusﬁ answer the question.
THE WITNESS: Whall; wag the question?
MR, BROADDUS: I will rephrase it,
BY MR. BROADDUS:
Q Do you have a contractual right at a

future date to purchase 0.18 acres of property which is

presently owned by the 7-Eleven Store for the sum of $3,0007?

A 1f sewer ever becomes available to the
7-Eleven,

Q You do have the right to purchase the
property? ( |

A Right,

- 032
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Q For the record, sir, would you state your
name, age, and address?

A Robert F. Barton, | I am thirty-four years
old, and I reside at 3332 Blithwood Drive in the City of
Richmond.

Q what is your occupation?

033
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appraiser with the firam of atson

A I am an independent real estate

% Barton, Incorporated,

”~
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COURT REPORTERS
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POLE, BENTON & JOHNSON Barton ~ Direct 52

BY MR, PARIS:

| MR, PARIS: If Your Honor plegse; 1
would move that he be qualified 28 an expert real estate
appraiser.
MR. BROADIUIS: No objection, Your Honor.
THE COURT: All right, We will certa:lnl}
accept Mr, Barton as qualified as an expert real estate

appraiser in his field.

Q Mr. Barton, at my request and on behalf
of Mi'. wttherington and Gayton Triangle Compeny, did you make
an investigation and appraisal of the parcel .79-31-9,

035
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containing 1.83 acres bounded by Gayton Road, Quioccasin Road,
and Gaskins Road?

A Yes, s8ir, I did,

THE COURT:  For ihe reéord, is that
Plaintiff's Exhibit No. 2 that you are talking about?
| MR. PARIS: Yes, sir,

BY MR. PARIS:

Q What was the purpose of the appraisal?

A i was asked to appraise.the propexty to
estimate the market value of the property under its present>
zoning, which i{s PMD, and also to estimate the market value of
the property under an assumed'édning of B-3, which is a

business category, and I estimated both values.

Q Firet of all, would you briefly describe
the neighborhood?

A well, the property is locaﬁed in
western Henrico County and in an area that is very rapidly
growing residentially. There is the Raintree Subdivibion,
Canterbury, Ringsley, the Farmington Subdivision, and there
are others that I can't :ecali the names of now, Buﬁ it 1s
heaQily populated, mostly single family residential,.with sonme
multifamily development already 1n'progresa, and other
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multifamily development planned.
| The Raintree'area has some 10,000 for -
sale type units, which are high density type single family
housing. | ' |
The Regency Woods condominium project in

just getting started, and it is within, oh, I would say a half
a mile or a mile of this property that we are talking about.

o Generally speaking, the property -~ well,
the area neighborhood i8 residential in character, and middle to|

upper class, I would say.
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Q Are you generallylfamiliai with the PMD
zoning ordinance? | |

A 1 think so, sir. 1 have read it in the
ordinance, and the ordinance is véry confusing to me, ButlI
have tried to study it and acquaint myself with 1t, It is a

new type of zoning in the County, and I have not really had a

‘lot of experience with it. 1 guess nobody has, I have tried

to study it and familfarize myself with it in the ordinance.

- -
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Q All right., The question is, in your
oﬁinion; looking at this piece of land, énd based on your
investigation of PMD zoning in Henrico County, what do you think
the probability would be that this land would be, in fact, used
for PMD development? |

A Well, the PMD zoning is an industrial use,
and generally users for industrial type development 1like
locations where accessibility is better than this. They like
some exposure generally to traffic for advertising. That is
an oBvi.oua reason.

They alsoc like expressway type roads where

.. 039
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the employees and their goods and materials could easily get
back and forth to their sites. |

In my opinion, this particular location
18 not conducive to a typical 1ndustr1ai use, That doesn't
mean to say that somebody may not use it for that, but giveﬁ a
choice -- and there are many choices in Henrico County for
property available for industrial zoning and use -- I think
that this property would be difficult to market for industrial

use, In the competitive market, that is,
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RICHMOND, VIRGINIA 23219

Q Do you have an oﬁinion ag to the value of
this land, this 1.83 acres, under B-3 zoning? -
MR, BROADDUS: Judge, my only question
18 I would like to know what time he is talking about,

MR. PARIS: Right now,

time of the rezoning.
MR. PARIS: All tight3 sir., We will as
it this way, then,
BY MR. PARIS:
Q As of March 28, 1973, do you have an
opinion as to what the value of the land would be? |

A As of March 28, 19732

Q That's right, which 13 just over a year
ago.

A I can't answer that question. My

appraisal was made as of March 28, 1974, and that was the date
as of which I estimated both values,

| Q Wwell, give us your March 28, 1974 value,
then, first, and then we will go back,

MR, BROADDUS;: I think that is irrelevant
Judge. I think that the time for valuation should be &s of the

nl

/
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| THE WITNESS: Under B-3 zoning as of
March 28, 1974, it is my opinion that the value of the property

would have been, or was $160,000,
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1

development,

Q well, does it have any economic or

feaaible use under the present PMD zoning?

A under the present PMD zoning as it 15 now

constituted, it couldn't be used.
Q Because of what?

- A Because it is ‘smailer than the minimum

size that the Code states that that parcel has to be for

043
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COURT REPORTERS Barton - Direct

MR, PARIS:

the present PMD zoning?

THE WITNESS :

So, in your opinion, as it

stands now, it does not have any economic or feasible use under

No, it does not,

| - oa
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75

CROSS -EX/MINATION

BY MR. BROADDUS
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0 Maybe I can save you some time,

Assuming that the roads which we have just discussed, Richfield

parkway, Route 288, and extension of Gaskins Road northwardly

to Broad Street were constructed, would this éubstantially
improve the access to the parcel in question?

A Certainly it would improve the general
access, None §f these roads would improve the specific
access to the propert& that 1 appraised which is located on
Gayton Road, not on Richfield Road, and not on Route 288, So
fhat would be a general accessibility that would be ﬁetter, no
question about that., Specifically, I don't think it would
affect it a bit, |

Q. Now, Mr. Barton, you testified, I believe,
that the property in question which you appraised had a value
at the time of your appraisal of $40,000;.is that correct?

A Under the present zéning, yés, sir, that
18 my opinion, | |

| Q Is it also your opinion that that property

1f the particular owner went to the Board of zoning Appeals and

046
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sought a variance of the two-acre requirement that it could be
developed?

MR, PARIS: objeci;on, if Your Hohor
please, He is asking this man to ﬁell’him or guess as to what
a Roard of Zoning Appeals is going to do.

THE COURT: I don't think that is what
he intended the question to be, or that that is what it says,
even, 1 think that he is saying supéose that you could develop
it, suppose the two-acre limitation was not applicable to the
property, what would it be worth,

1s that your question, Mr; Broaddus?

MR. BROADDUS: No, sir. I want to know
whether he tﬁinks thaﬁ the Board of Zoning Appeals would grant
a variance, I think, Judge, that the situation is such that
he has given his opinion that it could not be developed., He
is also placing an evaluation on it of $40,000 based on that it
can't be developed,

MR. PARIS: He didn't do that,

THE COURT: It seems to me 1f he
answers that question whether the Board of Zoning Appeals wquld
grant & variance, he has, in effect, got to answer whether the
Circuit Court would uphold what the Board of Zoning Appeals
dould do.

MR, BROADDUS: Judge, that is assuming

047
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that the Board of Zoning Appeals would be against that., 1
don't believe that we would -- |

THE COURT: I don't think Mr. Bartom is
in a position to say whether or not the Board of Zoning Appeals
has the authority to rule. I will sustaiﬁ the objection on
this. 1 think that gets somewhat into the area beyond Mr.
Barton's area of expertise. It is a legal question, I think,
of could they do it, and also would ﬁhey do it, 1 just don't
iike the question, |

| 1 don't mind your asking him what it would

be worth if the two-acre limitation were not there,

BY MR. BROADDUS:

0 Mr. Barton, would you recommend that a

yériance be granted?

MR, PARIS: 1f Mr. Barton woﬁld recommend
it?

THF, COURT: Yes, for whatever it is
worth,

MR. PARIS: Well, I will object to it
for the record, anyway. .

THE COURT:  Sure. |

THE WITNESS: If the Board asked me
whether I think they should do it, what I would say? 1Is that

substantially your question?
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Barton -~ Cross

91

they should,

MR, BROADDUS:

THE WITNESS:

Yes.' 8_11‘.

Yes, I would say yes,
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Q Mr, Barton, what was the genéral_area
like as it existed prior to today? I 2m speaking of when you
were first acquainted with it in 1962, the iriangle and the
surrounding property within approximately_i mile or so?

A Well, most of that area out there 12 years
ago was undeveloped, including this property.

Q Would it be correct to say that Farmington
was the only subdivisicn in that area at_thac time?

A Yes, sir, Well, not the only one, but

T 050
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the major subdivision. I am sure there were some smaller
subdivions, but Parmington was the biggest one that was going
at that time, C-nterbury, Xingsley, and all of those have

come since then,

0 Would the same be true of Raintree Forest,

~

Ednem Forest, Chatham Creek Apartments, and Marble Hill
Aéartments?

| 2 Yes, sir, Ali of that has come within
the last ten years, Most of it within the last five,

! ) pPinchbeck 5School?
A Yeﬂ L)
l Q what about Harry Byrd School? Was it

bgilt since then?

|
A Yes, I believe that is right,
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REDIRECT EXAMINATION

BY MR. PARIS:
g Mr. Barton, Mr. Broaddus alluded to the

appraisal of 340,000 as the value of the subject property?

& Yes, sir,

Q Is that gqualified?

A Yes, sir, |

G How 1s it qualified?

A Well, under the PMD:zoning, as 1 have

testified, withgut a use permit the land canndt be developed at
all, and it is my opinion that a buyer in the markét'viewing
that properiy just as it is tecday, it is feasonable'for the
'bpyer to think he could probably be successful in getting a
variance to use the property., And under that kind of a

position, I think the property has a value of $40,000.

Q on the basis that you could get a
variance?

A Yes, sir,

Q And thet 1is assuming that you could get
a variance?

A Yes; sir, and 1 think it.is reasonable

to think at this point of time that yocu could,.
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Q 1s your opinion of the $40,000 valuation
based on the County giving the landowner a variance?

A Yes, and I think I will go further and

| explain that 1f you couldn't get a variance, the land wouldn't

be worth $40,000,
Q vould it be worth less, or much less, or ==

A 1t would be worth less, yes, sir,
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5 | RECROSS “EXAMINA TION

7 | BY MR. BROADDUS: |

8 | ‘ Q Mr. Bartdn, would you define market value,
9 | please? |

10 A well, market value is the highest price

11 | estimated in terms of money that a buyer, a willing purchaser,
12 |will pay for a property offered for sale in the open market for
13 |a reasonablé period of time with the buyer buying with the full
14 knowledge of the uses to which the property is adopted,

15 ' Q what is the fair market value of this

16 | particular piece of property?

7 ; A As it is presently zoned?

e Q Yes, sir; |

1o A or under the B=3?

= , Q No, sir, as it is presently.zoned under

2l | the terms that you just stated,

22 | A In oy opinion, under the PMD zoning,

23 | $40,000,
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Q Mr. Barton, it looks like we are bantering
the $40,000 figure around, I want you to testify perfectly
clear to the Court on this., As I understand your past
téstimony, you said under the present zoning, as it stands now,
this land has no economic or feasible use§ is that correct?

A It can't be used under the present
zoning., 1t coﬁld not be developed under the presentAzqning
as it is now'constituted.

Q And your $40,000 figure is based on the

assumption that the County will grant a variance?

A Yes, sir,.

Q ochhrwise, your valuation would be much
léss?

A Yes, sir,
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Q would you please state to the Court your

name, age, and address?
A J. W, Deaner, thirty-four, 2921 wighton
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prive, Richmond,

Q what 18 your occupation, sir?

A Real estate,

Q Are you & broker or a real estate
salesman?

A I am a broker,

Q How long have you been eﬁgaged in real

estate sales and service in and arouﬁd the Richmond area?

A Twelve yedars,

Q How long have you been a broker?

A About eight years. |

Q In what particular area of real estate are |

you engagednin now, 1f any?

A Commercial,

Q would you tell the Court basiéally what
you'do in this area of commercial real estate?

A Basically, I buy and sell.for the clients

and for my own account commercial real estate.

Q Are you associated with any particular
company? |
| A ~ General Land Company.
Q Are you familiar with the area around the

1.83 acres in question here today?

A Yes, 1 am,
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pid you sell the land to Mr. Witherington?
Yes, 1 did,

Or your company?

Yes.

Do you recall the sales price?

1 believe it was $90,000,

VoI S B " =

Were you familiar with any proposed PMD

zoning or anything of that nature at the time you made the sale?

A No.
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Q tnder the B~3, what would be your

estimate of value of the 1,83 acres?

A $500 a front foot, mihimum, based on what

the transfers are in the immediate area,

Q what would be that total amount,
approximately?

A 1 am not sure what the exact front footage
1s. |

Q Well, let's say 1t is over 200 feet,
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A This 1is developable --'I am talking about
the frontage on Gayton Road, |

Q That is correct,

A §500 a front foot. It is close to

400 feet, I believe,

Q So that would be approximately $200,000?
A Right,

Q Are you roughly familiar with PMD zoning?
A Just that I have read a iittle bit about

it recently.
Q Do you know the limitatiohs of acreage
that can be developed?
| A I think that there is 2 minimum acreage,
the way that I read it, of two acres.,
Q Under the present PMD zoning, then, Mr.
Deaner, does that land have any economically feasible use?

THE COURT: Now, he dcesn't know much
about pMD, and I think that youi question is'coming back to the
same thing, your position that you can't use it because there
aren't two acres? | |

MR. PARIS: I will ask him this question.

Under thé PMD zoning, as you understapd
it, what would be your valuation of the land?

MR. BROADDUS: Judge, I have to object.

LAY 4

- 060
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He says he is not familiar with it,

THE COURT: Yes,

THE WITNESS: Y have read the ordinance,
if that is what you are talking about, |

THE COURT: Do you want him to answer
that? |

MR, PARIS: Sir? Do I want him to
answer 1t? |

THE COURT: Yes.

MR, PARIS; 1I1f the Court sustains the
objection, T am going to vouch the record anyway, sir.

THE COURT: Well, I will let it come in.
Mr. Barton ﬁas already testified. This gentleman doesn't know

a whole lot about PMD. I will let him answer, '
| MR. PARIS: Give us your opinion of

valuation of the land under PMD zoning as it presently stands.
THE WITNESS: What I understand with the
PMD zoning, it is undevelopable, and if it is undevelopable,

the value would be very small,
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BY MR. BROADDUS:

Q
witherington?

A

Q

A

Q

A
years ago.

Q

A

> O B O P> Lo

Mr. Deaner, how long have you known Mr.

Probably eight ot’nine years,

At one time were you employed by him?
Yes, sir, | |

How long a period of time was that?

pProbably six months, about eight or nine

Have you had any business dealings with

Mr. Witherington aside from this one particular transaction

which we are talking about today?

Yes,

How many, six?

Probably three in the niné years,
Do you regard ﬁim as a close friend?
1 regard him as a friend, yes.

Do you play golf wiﬁh him?

Occasionally.
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MR, PARIS: Judge, I can rest my case

right after this, if you would refer to page three of the

| stipulation, article number 15,

I call as a witneaé the Henrico County
Building Inspector, and ask him if under the present zoning
would he issue & building permit to ﬁhe plaintiff or any other
person for any purpose on the 1.83 acre parcei in question,
so long as the parcel was to be used in isolation to &ll other
pafcels i{n the cayton triangle area. |

If Your Honor please, it is stipulated
that the Heniico County Building Inspector wouLd answer no,

in the negaiive,

- 063
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LaVvecchia « Direct 123

testified as follows:

WILLIAM F. LaVECCHIA, being duly sworn,

DIRECT EXAMINATION

BY MR. BROADDUS:

. Q
morning?
A
Q
please?
| A

Richmond, virginia,
Q
A

9

Mr. Lavecchia, were you sworn earlier this

Yes, sir,

Wwould you state your name and address,
william F. Lavecchia, 303 Henwick Road,
Are you employed by the County of Henrieo?

Yes, sir,

what is your position, and would you
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please briefly deseribe your responsibilities?

A 1 am Director of Planning.and'an
appointed member representing the administration of the County S
Planning Commission, I head qp the planning office which is
basically responsible for the ofE: v;f;?;gning for the County,
the development of the various ordinances such as zoning,
subdivision, land use planning, and interpretation of these

documents to the citizens and developérs.

Q How long have you been employed in such a
position?

A For 15 years with Henrico County,

Q What was your employment prior to that
time?

A Four years as a town manager of the Town

éf ﬁlacksburg, and one year as assistant city managef and city
engineer for the City of Athens, Tennessee, |

Q What were your responsibilities in
Blacksburg as it related to planning, land use, and zoning?

A 1 was secretary to the county planning
commission, as well as the administrative member of the planning
commission appointed by town council. Again, not'hﬁving 8
planning scﬁff, 1 developed the»zoning.ordinance, subdivision
ordinance, land use plan, and then served as the enforcement or

interpretation officer,
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| Q What were your responsibilities at Athens,
Tennessee, with regard to planning, land use, and zéning?
MR. PARIS: Judge, if he is attempting
to qualify Mr. 1avecchia as an expert in the planning field, I
think that wé can pretty much stipulate that without going into
a whole lot of details unless he wants to put it in the record,
THE COURT: All right, 1t is stipulated
that Mr. LaVecchia is an expert in the planning field, 1Is that
satisfactory, Mr, Broaddus? 1If not, you can‘put more on the
record,
MR. BROADDUS: Judge, we would
specifically 1ike to have Mr. LaVecchia qualify as an expert
in planning, land use, and zoning.
MR. PARIS: He can't do that, Judge. 1
ﬁouldn't agree to that, |
THFE. COURT: All right,
BY MR, BRCADDUS:
| Q what were your responsibilities in Athéns,
Tennessee with regard to planning, land use, and zoning?

A I was responsible fof developing a zoning
ordinance for the city, a subdivisionvordinance, #nd a land use
plan, Then I administered and'gnforced the documents as the
assistant city manager,

Q What is your educational background, Mr.
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Lavecchia, as it relates to the subject matter at hand?
| A I have a bachelor of science in civil
engineering from VPI, or Virginia Polytechnic Institute,  The
civil engineering field at that time wgé the basic local
government planning field because this was 20 years ago and at
that time there were practically no schools in the United States
that had the urban planning courses, You found them in your
civil engineering fields and in your érchitectural curriculums,
I did my master's of sciénce in mumicipal
administration and public administration. Most of these
classes dealt with public administration of local governments,
Some were state and some were federal, There I took couxses
dealing withlthe sociology of planning, city planning, land use,
and zoning, .
| Q Since coming with the County of Henrico,
have you had an opportunity to work in conjunction with the
General Assembly in preparation of any state staﬁutes?

A During the early 1960's -~ and I don't
remember now whether it was 1962 or 1964, it was along about
that time -- the state was in the process of redoing the State
Planning Act. Mr., Louis _vamm the 'ridewa.t.er area was
the chairman of the Towns and Citles and Counties Committee
reSpénsible for this.

I met with thie gommittee along with
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M. » the administrative assistant and county manager at

this time., The committes got into many difficulties with
everybody wanting the Act amended, but everybody wanting it

amended in a different fashion.

T Phurio

Mr. Memillan asked Mr. Du

t and I to

take the Act and rewrite it, keeping in mind the questions that
the committee had asked, and giving us the understanding that
we knew what the committee wanted. ﬁith that type of
instruction, we did, in fact, rewrite the Planhing Act of the
State of virginia,

I did probably the bulk.of the work,
being the plamner, and Mr, Duhurst, of course, being the
'administratof and civil engineer working with the county
planner. This was presented back to the committee and there
were no changes in the draft as prepared to the committee, and
it was finally adopted by the state,

O Specificelly, what are the functions of
a planning commission as we have it in Henriéo with regard to
planning and land use and zoning?

y\ We have the basic responsibility for
developing a land use plan for the development of your County
of exactly how your land will be used and how should they be
used; The commission is fully charged with hearing and

considering and recommending to the Board of Supervisors all
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1 |amendments to the zoning ordinance, whether thébe be.amendments
2 |to the written text or amendments to the zoning map itself as
3 |to zoning classifications.
4 V'e are also charged with the review of
5 |plans ofvdevelopment which are required for shopping centers,
¢ |apartment projects, and any development situated on four-lane
7 |highways,
8 In the land use and the zoning the
o |commission only has édvisory power, in that we recommend to the
10 |Board of Supervisors the plans of development. In subdivisions
11 |ye serve as the agent for the Board of Supervisors, and our
12 | decision is final. We have additional responsibility of
13 | considering ény item that the Board of Supervisors may see fit
14 | to refer to us for study.
18 | - Q Have you previously qualified és an
16 | expert in any court on the subject matter of planning, land use,
17 | and zoning?
18 A In a court of record in Athens, Tennessee,
19 | {n connection with a zoning case in the then Montgomery County
20 | circuit Court, Here in Virginia in conneétion with an
21 | apnexation case when the Town of Blacksburg was ahnexing land
22 | from the County of Montgomery, I qualified there both as local
23 admihistracor and planner,

24 - I have since qualified in the Circult

.. .
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court of Henrico in several cases dealing with zontng and land
use, and in the Pedersl District Court. |
Q I8 that the Federal District Court for the
Eastern District of vVirginia, the one that sits in Richmond?
A ves, sir, the one that sits in Richmond.
MR, BROADDUS: Judge, we would submit that
Mr. LaVecchia is qualified as an expert in planning, land use,
and zoning, and request that he be pefmitted to testify as such.
THE COURT; Do you want to ask some
questions of his qualifications in this fleld, Mr. Paris?
MR. PARIS: Yes, sir. Judge, Mr.
0'Bryan is going to conduct tbe cross-examination of Mr,
Lavecchia in chief. I would ask if Mr. Broaddus would make
objection to me asking him these isolated questions?

MR. BROADDUS: No, sir,
CROSS~EXAMINATION

BY MR. PARIS:
Q Mr. lAaVecchia, you téatified that you have

beén qualified as an expert in Athens, Tennessee;.is that
correct?

A Yes.

Q what was the basis of the case in that
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particuiar court?

A The case was where the city had rezoned
some property that was commérciai back to a residential |
classification, and as the second administrative officer and
the one charged with planning in the city, I testified as to
land use in comnection with the particular case, |

Q what did you testify to?

A I testified to what the land uses were,
what.:he probabilities of their developing were, what the
possibilities were of them being developed into other uses,
and then those the zoning ordinance permitted;

Q There the question, though, was whether
it was a fairly debatable issue of whether or not the zoning
qrdinance was proper; was it not?

A No. I thfnk the question wa§ whether the
rezoning of the property from commercial back to residential
was an arbitrary act or not by the city council.

Q It was the same thing, though? That was
just a question of whether a zoning was proper or mot in
someone's opinion? |

A Whether the zoning was proper (nodding
head affirmatively).

| Q Now, you said you qualified also as an

expert in Henrico County. Was that in an annexation case?
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A That's been in the annexation case, but
it has also been in cases where the decisions of the Board of
zoning Appeals has been appealed to the Circuit Court, a#d where
the decision of the Board of Supervisoré and planning Commission
have been appealed to the Circuit Court.

Q How would a case come up from the Planning
Commission to the Circuit Court? |

A From Planning Commission cases where the
Planning Commission and the Board have acted on the matterx.

Q These were cases in which the Board had

refused to rezone; is that correct?

A That is correct, sir.
Q And in the federal court --
A In the federal court it had to do with

the school consolidation case, where I was testifying as to
overall planning aﬁd land use development in the County, and
in comnection with a use permit from the Board of Zoning Appeals
where we had gone againsé a surety to collect against a surety
bond that had been posted for a sand and gravel use permit,

Q Well, that would havé no real relationship
to the case today, would it? _ | _.

A Well, it'goes to the extent that land use
planhing and zoning are one and the same, whether you are

dealing with an isolated parcel request, or whether you are

T 0ve
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dealing with overall zoning, or use permit for a sand and
gravel use, because land use planning is still the same,

Q When you sdught to be qualified and say
that you were qualified as an expert in these jurisdictions,
was your expertise stipulated?

A No, sir. 1In some instances there were
presentations by the attorney I was working with, with
questions from the opposing attorney, and in one instance == I
believe it was in the surety case in the district court -~ the
court did indicate their acceptance of my qualifications after
questions, |

Q And you, of course, have sort of
engineered the study with regard to the land use plan of the

area in question; 13 that correct?

A NO. sir.
Q You had nothing to do with it?
A 1 didn't say that I had nothing to do

with it, I did not engineer it, Mr, Paris., The way we work
in the planning office, I am director of the office, and as
such the head, but the fact that I have thé position of being
an appointed member of the‘Planning Commission and must &act on
all recommendations that the staff make to the Planning

COﬁmission, 1 do not interject myself into a study,

Thia study in particular was one of those
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[ibvm; '
assigned to Michael Bersy}ln the office who was the principal

planner responsible for the study, and Ms. Geé?ingqégrﬁ;s the

project manager who was primarily responsible.

Q So you are saying,that, as I understand
it, then, that your objective in this particular study was |
rezoning? That was your objective?

A I think so, yes, sir,

Q And you did not participate in the actual
planning of the rezonlug, then? You only suomitted it to the
Planning Commission?

A 1 did not participate in the detalled
participation_ of the land use plan,

Q As I say, they did the wofk, and you
merely presented it to the Planning Commission for their
ppprovalyor disapproval, and then to the Board of Supervisors
for their approval or disapproval?

A This is.correct, sir,

MR, PARIS§ On that, sir, I would object
to testimony, and 1f he is going to testify with regard to this
case in particular, first of all, the fact of having hLeen
qualified in other courts in the areas in which he testified,

I do not believe it would come Qithin the purview of the
Particular case in which we are involved because it is unique

in character. To my knowledge, there has been no case
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involving this particular kind of question in Henrico Circuit
céurt, or any circuit court in the State of virginia,

Secondly, as he has stated, he is ﬁoc
familiar with the details of this particular land use study and
ultimate rezoning., So I submit to the Court that he couldn't
testify as an expert. He can only testify as to what he knows
or does not know from an objective standpoint, and I would
object to his being qualified as an expert witness,

MR. BROADDUS: Judge, wit:h regard to the
first basis for objection, the fact that this case or similar
cagses have not been before the courts in othef states, or that
this was not the type of case in which Mr. Lavecchia was
qualified, that certainly would have no bearing as to whether
he 1s an expert in zoning, land u§e, and planning.

with regard to the second objection, I
don't believe that Mr., Lavecchia said that he was not familiar
with the details, But in any event, as the Court is well
avare, an expert need not have personal knodledge of the facts,
although I am confident that Mr. LaVecchia's testimony will
reveal such knowledge. He would certainiy be well qualified
to testify as an expert both with regard to what ﬁe first might
know, but what he was given and other facts.

o THF. COURT: weli,' I think that I will

permit Mr. LaVecchia to testify on planning, land use, and
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Q Mr. Lavecchia, wo_uld} you describe your -
relationship with the Board of Zoning Appeals?

A Yes, sir. I serve ‘as secre_tary and
technical advisor to the Board of Zoning Appeals. All cases

that are going to the Board of Zoning Appeals are made in the
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pianning office. The.compilétions are filed there, and the
prepuration of the case, the advertising of the case, and the
preparation of the agenda to go to the Board of Zoning Appeals,
whether it 1s an appeal going to the boafd’of whether it is a
special use permit, or whether it is a variance from any of the

requirements of the zoning ordinance.

Q tHiow long have you functioned in this
capacity?

A Fifteen years,

Q Are you familiar with the criteria to be

met for the grantiné of a variance?

A Yes.

Q bo you have a number of occasions in which
individual property ovners seek a variance in your office, or

rather file a petition in your office seeking a variance from

the Board of Zoning Appeals?

A We probably average some l5-plus cases

a month.

Q Do you have indications in which property |
owners seek a variance claiming that their particular lot is
ﬁoo small to meet the requirements contained in the brdinance
for residential construction? |

A Yes, sir,

‘MR, PARIS: Judge, I would object to this
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line of questioning on the basis of our previously stated
objections, 1t is absolutely irrelevant and immaterial as
to whether or not the plaintiff has applied for a varianée.

Secondly, with regard to Mr. LaVecchia's
experience in advising the board for feasibility of variances
in their considered judgment, and other cases wherein variances
are granted or refused, this is not relevant to the issues of
this case, |

THE COURT: I belleve when Mr. Barton
was on the stand Mr., Broaddus asked Mr. Barton the same
question, and I sustained your objection to ii, I believe, and
then he said he would recommend a varlance to the board, Then
when Mr, Bafton got back on he came out and said a reasonable
buyer would reasonably think that he could get a variance,

So Mr. Barton said that he could,

MR. PARIS: Well, the answer wag
unresponsive, but you can't very well object to what your
witness 18 volunteering, |

THE COURT: I will let Mr. LaVecchia
answer, |

BY MR, BROADDUS: |
Q Mr. LaVecchia, rephrasing the question,
are there situations in which owners of property seek a

variance upon the claim that their particular piece of property
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18 too small to meet the requirements for residential

construction on that property?

A Yes, sir, A

Q Would you give an example of such 2
situation? |

A | It would be an instance where a lot was

smaller then the area requirements set forth in the zoning
ordinance, or in some instances it is the lot width is too
narrow to satisfy the ordinance requirement for the particularwl‘v
zoning classification that it happens to be in.

Q In a situation like thai, would the owner
then seek a variance before the Board of Zoning Appeals?

A Yes, sir,

Q Now, suppose the Board of Zoning Appeals
did not grant a variance? Would that property in tﬁeae
situations be able to be used for other éurposes?

MR, PARIS: Judge, that is so geperal
end speculative, I don't see how this Court would properly
accept that as any kind of probative evidence in this case,

He is talking about whatever 1 don't know,.but certainly there
is no way to discern or distinguish those situatiohs from this.

THE COURT: Well, have you asked him 4f
the board would likely grant a vafiance? |

MR, BROADDUJS: Not yet, Jndge.
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THE COURT: Are you going to do that?

MR. BROADDUS: Yes, sir. |

THE COURT; Why don't you ask him that?
Then you won't have to ask him the other.queations.

MR, BROADDUS: All right, sir,

BY MR. BROADDUS;

Q Mr. LaVecchia, assuming that the plagntiff
were to Seek a variance of the two-8cre requirement contained |
in the zoning ordinance, under the facts of this case do you
have an opinion &8s to whether the Board of Zoning Appeals would
grant the variance?

MR, PARIS: Now, Judge, I am going to
object to thht, too, because that 1s sp;culative, and 1 will
tell you that Mr. LaVecchia, with all of his clairvoyanee,
don't think could ever tell us what the County boarda are going

to do one way or the other,

THE COURT: Mr, Barton told us, I am
going to let Mr. Lavecchia tell us, too.

MR, PARIS: Well, I don't think that {s
exactly right, but anyway =« |

THE WITNESS: Based on Is_yénrs of
observing the Board of Zoning Appeals grant and deny veriances
for lot area requirements in residential classifications, it

would appesr reasonable and I would expect that they would grant
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{

a variance in this pariicular case,
THE COURT: 'Now, let me ask a question

here, 1If a variance were applied for, how long would it take

| before the Board of Zoning Appeals would reach this view?

THE WITNESS: It is normally about four
weeks, They meet once & month, If you should happen to miss
a filing deadline, which is four weeks prior to their hearing,

1t could be as much as six weeks,

ﬁs a rule, the board alﬁays renders their

decision the day they hear a case, On occasion, though, they

do defer, They must under the ordinance act in 90 days,
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Q Would you go through the chronology of
events relating to the| various petitions to rezone this mﬁerty
and to atudy‘ t’ln_pax:u;:unr property in question, and also the
entire triangle property?
| A "rha Board of Supcrvhors di.rnud the
ptnparatton of & zoning case on this property, and in Pebruary
of 1971, they i.mludodl the parcel bounded by Gaytom, culd.u.
and Quioceasin Rosd extended,

Then on March 11 of 1971, there was &
public hearing by the Planning Commission. They deferred their
aétton for 90 days, Lhu was done at the reqmsi of 'ur".-’
Ruffin Bailey, who us‘a member of the Gayton Investaent
Corporation, and one of the owners, Mr. Eugene McCall, also

was represanting amother owner, Mr, cuy Bayliss. They also

I

|
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| agricultural district. The Planning Commission moved and

had asked for the deferral,
| It came back to the commission on June 10
of 1971, and this was a second hearing by the Planning
Commission,
© The comission at that time moved &
recommend to the Board of Supervisors that the case ~- and there
wai a requast that all of the property be zoned to A-1

recommended that it be denied and send it forward to the Board
of Supervisors, |

The case cams to the Boérd of Supervisors
on July 14, 1971, and they deferred until October 13, At that
time the Board withdrew the application from further
consideration, and basically the case was rezoned in »= I am
iorry. withdrawn; 1In Henrico this is tantamount ho.a denfal.

The Board of Supervisors at the sams time
passed & resolution requesting the commission to conduct a
study of ths trisngle and the area around it, and forward this
to the Board of Supervisors.

The commission was directed to formilate
& szoning case out of the 1and use study that they made and to
make their reconmendations after & public hearing to the Board
of S\ipem. |

with that type of instruction, the
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planning staff started on November 2 to initiate a land use
i:xsdy. The staff, being more particularly the advance
planning section of the staff, commenced the study, the first
draft being prepared on December 7,

On Februsxy 4 of 1972, a Mr, Guy Bayliss
submitted some very preliminary plans to the planning office
with the request that he be notified of any meetings that we
might have on the subject.

on March 1, we completed a second draft
of this land use study, and thsn on March 7, 1972, the results
of the study as well as the date of a comti:y meeting to be
held at the Pinchbeck Elementary School was announced in both
of the Richmond papers.
| Copies of this land use study and the
announcement of the meating were sent to all of the crunah
property ownars, as well as to civic associations that
represented the landowners in the surrounding area,

We held what we called an informational
meeting at Pinchbeck Elementary, and at this time we heaxd
comments from both some of the property owners in the triangle,
representatives of theirs, and citizens. |

| on March 28, ths land use plan was
revised to reflect soms of the comments that were made At the
informational blrhz On March 30 of 1972, we sent letters
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to the ownmers of the property, that {s, the triangle property
within the study area, and about & mile radius, the owners
whose property was being changed from the classification or,

at least, suggested for changs that was being made on the land
use plan from the existing one, Civic associations in the
area were also informed of a public hearing before ths Plamning
Comuission on April 30,

This was advertised in the Richmond
newspaper, two advertisements, On April 13, 1972, we had a
public hearing by the Planning Commission, and Mr. MeC2ll was
present and reprassnted a Mx. Hooker and a nr; Bayliss. And
Mz, Wilson Sheridan re#emud gayton Investment Corporation,
There were & nusber of residents and civic association members
who mpmdcd to the proposal,

The Plamning Commission made & mﬁm at
that time to recommsnd approval of ths land use study to the
Boaxd, and this was adopted and sent forward with one mesber of
the commission voting sgainst the motion, and one member
abstaining, The member abstaining was Mr, Tooubs, who was
the Board membex sitting on the eoand.ui.oﬁ as liaison member.

I was requested, oxr rather x Yequested at
this time, which was April 27, a legal opinion from the Coumty
Acmy'l office with regard to the County's ability o
require owners to join together to devqlop the land, The rYeply
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to this was -- |
| lm PARIS; I object to this, Judge.
BY MR, BROADDUS: ‘

Q Mr. lavecchis, just go on. Dom't worry
about what the ulms; was, I think 4f you could just
sumarize the times that it went before the Board, that is all
that I was just intere\sted in to give an indication of the
consideration by the Board of the case. That is 2all,

A On May 10, the case came before the Board
of Supervisors in an advertised public hearing. They deferred
it. They went into the question of whether ﬁpre were land use
classifications on the§ land use plan for a PMD.

| The Planning Commission held a public
hearing and approved aln oxdinance that did attach l.lnd use
classifications to the legend land use, or PMD.

This went to the Board of Supervisors,
who adopted 1t. It was approved by the Board of Supervisors
on August 9. | |
qur this point the Board held a hearing
on the PMD in September, end approved the same. The
supervisors Mdireclud ehleamugcaubcmpludan
property in the triangle,

;xn January of 1973, it came before the

Planning Commission m a public advertised hearing, 1In

!
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February of 1973, it came to the Board of Supervisors for a
public advertised hearing, and it wes deferred until Maxch 28,

On that date the Board of Supervisors
approved the rexcning of the triangle and subparcel that we are
discussing today, the PMD. |

Q In terms of depth of study by you and
your staff of the Planning Commission and the Board of
Supervisors, compire the study which was given to the proposed
land use and rezoning of this particular property, that is,
including the entire triangle, with the study which is noxmally
given to rezoning cases. |

A Zoning cases normally come from the
planning office, and we have four weeks from the time it starts
until it appears on the pPlanning Commission's docket. We,
obviously, only have about two of those weeks that ln can
actuslly prepare &8 report to the Planning Commission, and this
report often goes to the Board,

In this particular case, we dealt off and
on with this property from February of 1971, until March =e or
rather, Pebruary of 1973, when it got to tba Board of
Supervisors, |

In the land use study we spent
approximately five months in preparing, so I would say there is
at least ten times as much time, I guess, at least that mush
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effort spent in the preparation of this particular ease, &9 in
relation to the othorcj that come before the supexvisors.

MR. PARIS: Judge, I move that the
question and answer be ott:lckc;. again, as irvelevant, I
usmothoqmuaaanfdmmmmmod:oﬂucmttor
the purpose of saying that they did a lot better job with this
than they did with lon;tung else that only took two weeks,

But I think that really only gets down
to the basic issue in the case, and I would ask that the Court
strike the question and answer &s being irrelevent,

THE COURT: 1 am going to leave 1t in
there. I thinkwhnn;mllyhtw to decide the case, I can
base it on what {s relevant and what {s irrelevant,

BY MR, BROADDUS: | |
’ Q Are you satisfied, Mr. Lavecchis, that as

far as you persomally are concerned, that all reasonable
alternative uses were ;:mtdercd in this particular stwdy?

A Yes, sir,

Q  When was the plaintiff's property resoned,
or last zoned prior to 19737 |

A Decexber 23 of 1959.

qQ What was the xening category ia which 1t
ves placed at that time?

A B3,
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MR, BROADDUS: Judge, could 1 have just a
moment to show something to Mr, paris?

“ THE COURT: Suve.

(Discussion off the record.)

MR. BROADDUS; Judge, I would tander to
the Court Defendants' Exhibit, I believe, No. 4, which in the
bottom right-hand cormer is marked 1960 zZoning workshests, and
1 would ask Mr, LaVecchia to explain this exhibit to the Court
to what it shows. |

Judge, I don't know whether you prefer
for us to put it on the blackboard? whntevei would be
convenient for the Court. As you can see, it is not all that
big.

, THE COURT: X can see it. Does he need
1t to testify from 1t? | |

MR. BROADDUS: Yes, sir, I think so,

THE COURT; Let him hold it and testify
t:on it.

BY MR. BROADDUS;

Q Mr. Lavecchia, would you, based on
Dafendants' Exhibit No. 4, explain to the Court what the soning
was at that time and the property surrounding the triangle?
First off, if you would, point out the triangle ares.

A ‘The trisngle is the purple-area,
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well, it s the purple ares, and this portion of the road
(indicating), I &m delineating between Gayton Road, Gaskins
Road, and quioceasin Road if it was extended, It is the
purple and the road bounded in there,

Q wmun those boundaries are B-3 and B~1

marked? |
A *eo. sir, The B~3 is the purple, &nd
the B-1 1s bright ved.

Q How does ths north arrow point on this
particular exhibit? |

A The north arrow is to the stxaight top.

Q ﬁhnt 13 the zoning classification for all
of the propiey to tho north of the extension of Quioccasin -
Road? |

A A-1 agricultural,

Q  what is the soning classification of the
property to the southwest as it is shown on here?

A A-1 agricultural.

Q And that 1s bounded by the green and otlngcf

A !iu. sir, and Gayton Road.

Q  what is the classification of the
property immediataly to the south?

A The portion of it bounded in brown is

i
|
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R=2, aﬁd another corner of Gaskins and Gayton Road, being the
southwest corner bounded in red, is B-l, neighborhood business.

Q what is the classification of the property
to the east of the triangle tract?

A The portion of it lying along the east
boundary of Gaskins north of Gayton and just above Stonexidge
Road 18 R-3, single family, and then it is bounded in dark
green, And then the southeast corner of Quioccasin and
Gask:lna boﬁnded in red is B-1, neighborhood business,

MR. BROADDUS: Judge, we would offer this.

THE COURT: This will gb 4in vas
Defendants' Exhibit No. 4.

| (Defendants' Exhibit No. 4 was received
and marked in evidence by the Court,)

MR. BROADDUS: I think that will probably
be all the need we will have for it, Judge.

THE COURT: Thank you, Mr. Broaddus,
BY MR, BROADDUS:

Q = Now, are you familiar with the axea as it
existed in 1960, Mr. lavecchia?

A Yes, six, The exhibit shows the property

| as it existed at that time, By that I mean it shows the

street network where your subdivisions were at that time,
Q Are you also personslly familiar with the
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development of m p:'ope‘rtj at that time?
A Yes, sir, .

MR, BROADDUS; Defendants' Exhbit No. 2,
1 believe, Judge, is the map on the buckboard.

THE COURT: Yes.

BY MR. BROADDUS s

Q Would you approach Defendants' Exhibit
No. 2 and point out to the Judge how the property has devnldﬁed
between 1960 and 1973, and 4f you would in pointing out the
color boundaries, and also for the Court's convenience we have
marked within each particular color, a mumber such as 1, 2, or
3, which are in ved and circled, which we ho_pe will help
identify this after someone tries to get it out of the
trmeript.

MR, PARIS: If Your Honor pwae, 1 think
the plaintiff is entitled to know the basis for this |
interrogation,

MR, BROADDUS: Well, I will be happy to
say, Judge, the purpose is to show that there has been &
substantial -- I would say fantastic -~ ch#nge {n circumstances
since the original zoning in 1959, |

THE COURT: I8 there any issue about that?

MR, PARIS: 1 just want to hear him sey
it, Judge. That is fine,
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FR. BROADDUS: If the plaintiff concedes
that, I will be glad to. |
]IMR. PARIS: That is fine.

&HE COURT: Do you concéde substantial
or do you concede fant?stic, Mr. pParis?

MR PARIS: 1 think that he is quoting
from the Boggs case, Judge, in which they said a fantastic
change. g |

THE COURT: You are trying to meet the
requirements of §E£ll,1are you not, Mr, Broaddus?

m. BROADDUS : Absolutély, Judge,

'inm COURT: .Do you concede th#t it meets
the requirements referred to in Snell?
| VR. PARIS: Just a minute, 1 think,
certainly, {f your Honhr please, there have been substantial
changes in the area with regard to the Snell case, if that is
what you are referring to.

| ?HE COURT: That's right.

MR. PARIS: | Yes, sir. I think that
there has been substantial changes in the area,
_ IHE COURT: 1 could almost :ake
judicial knowledge of %hat fact,
| MR, PARIS: I think that if that {s the
bagis he is proceedinggunder, the ggg;l_case basis, that is all

i
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Snell case,

right, I don't see any point in belaboring the issue, except
for him to just say what is there now as opposed to what was
there before, That is no problenm, |

| 4HE COURT: The parties will concede
there has been a changL in the area since 1960 to 1970, which
1s a substantial change, and that 1t would meet any

requirements of change as the parties understand them in the

MR. BROADDUS: Fine, Judge. Can Mr.

lavecchia just briefly| point out the subdivisions which have

been == ! |

?HE COURT: All righ;.

BY MR, BROADDUS: ’
Q %f you could, do that briefly énd rapidly.
A fhe subdivisions, Your Homor, are Edn#m

Forest, Canterbury Forest East is under construction, Raintree

{8 under construction, and, of course, Canterbury and Kingsley

west of the area, |
%here are others here that are under
construction in various stages of developﬁant and show on the
exhibit {tself. | | | |
| Q But with the exception of Farmington,
which 18 outlined in sort of a grayish brown and marked 10,

and then to the east of the triangle area, has all of this

095




10

11

12

13

14

15

17

18

19

20

21

22

23

POLiE, BENTON & JOHNSON
pausr m-:;:: RTERS LaVecchia « Redirect 161

MUTUAL BUILDING
RICHMAOND, VIRBINIA 23219

: ,
démlopmnt occurred s:llnce 19607
o A yes, sir,
%
|
i
J
|
; Q Would you lmowAwhether a b\iilding permit
azg.pplication or special use permit application or plan of
development or site plan or subdivision plan has ever been
£1led on plaintiff's property?
|
| 096
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A
Q

A

application, or plan of development, site plan, or subdivision

plan ever been filed on the plaintiff's property?

Yes, sir, 1 would know that,
Now, has a building use, special use

No, sir,
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G %ould you compare the general types?
Wwould you compare the development under B-3 with that which you

would anticipate under PMD in terms of noise generationm,

| 1ighting, use and general aesthetic qualities?

!

A Well, basically, under the Be3 -~

MR. PARIS: Judge, my objection is going
to contimue, but how in the world c;ﬁ he sit here and
generalize as to if you have more lights under a shop or
Mcbonald's, or ﬁhatever, as opposed to GE out on Laburnum?
1 don't see har there could possibly be any comparison in that,
nunber one, Number two, with'regard to the aesthetic values,
as sﬁch, 1 think that is such an obvious thing that for him to

testify to as an expert 1s just wrong.

>
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?HE COURT: Well, I think that he can

tell us what you uSualiy find in B-3 and what he would expect

| to £ind in PMD, for whﬁtever it nmight be worth to us.

fHE WITNESS: In your B~3 orxrdinance you
are permitted 24-hour 7peration. Your lighting does not have
to be controlled in the freestanding p-3 classification that
you have in 2 PMD, You can actually regulate the type of
lighting and how it wiil be located to be sure that the lighting
does not have a detrimental effect on your surtounding
properties, whether th&se properties be residential or some
other commercial or 1ndustrial. You don't héve the regulations
in freestanding B-3 that you do in a2 BMD fo: lighting, noise,
or odors, |
| fhe basic test of the ordinance says that
in PMD you don't see iﬁ, smell it, or hear it outaidé the
property lines. That is not true in the B-3.
BY MR. BROADDUS: |

Q Qhat about signs, Mr. Lavecchia?

A In B~3 you are permitted a certain square
footage based on your gront property line., 1In PMD your signs
must be harmonious and designed in keeping with the ove:alll
development of the propierty.

o Q | ﬁou1d it be possible to develop the entire

triangle bounded by Gayton, Gaskins, and Quioccasin extended

099
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which 18 zoned PMD as a shopping center if it were zoned as
B~3? |

A Yes, sir, ,

Q Do you know the size of the tract of land
which 48 now zomed PMD?

A Approximately 23 acres,

Q Are there shopping centers of comparable
size in the County?

A Yes, sir, We have got them on both
aides of that particular size.

Q For the purposes of coméarison , What are
gsome of the sizes of shopping cente:s around that size?

| A Parham plaza that is located on parham
Road and north of Quioccasin Road, east of this property is
approximately 11 acres, Ridge i8 across the street from
Parham Plaza and {8 7., Willow Lawm shopping center is
approximately 29, and Azalea Mall is approximately 31.

Q Now, in your opinion, is the triangle
aiea in here -~ I am referring to the property within
approximately 8 cne-mile radius of this particular triangle
itself -~ adequately served by commercial buai.neesés?

MR. PARIS 1 object to that, Judge, a
cont:inui.ng objection to that, o |
THE COURT: All right., I will let him

100
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1 | answer the question over your continuing objection.

2 : | THE WITNESS: Yes, sir, our land use

3 | study of this area that we made specifically within a one~mile
4 | radius of this property would indicate it, Then the overall
s | study that we have made more recently for the County indicates
s | 1t,

7 | BY MR, BROADDUS ¢
8 Q Does the County have land in the western

o | portion of the County south of Broad Street in the M category?
10 THE COURT: What do you mean? ‘Does the
11 | County have land? |

12 . MR. BROADDUS: No, sir., I beg your

13 | pardon. |

14 | BY MR BROADDUS ;

15 | S Q 1s there any property located ‘south of
16 | Broad Street in Henrico County which is zoned PMD?

17 ' A No, sir,

18 Q Do you anticipate a need :Eorr-properey}

19 | zoned in such a category in that portion of the County?

20 | | A Yes, s8ir,

21 ‘Q - Do you anticipate that thare are practical
22 | uses for which the plaintiff's property mﬂymt be put?

23 A If the requests that we get from persons

24 | coming to our office looking for industrial property are any

oY
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indication, yes, sir, there would be a need for it,
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0 1f you wanted to put up a sign, you
couldn't put up just any sign that you wanted to, you would have

to make sure it wes in harmony with the remainder of the 20-acre

tract?

A No, sir., It has to be in harmony with
your tract,

Q You are talking about the 20 acres?

A No, sir, your 1.83. |

Q without any regard to the remainder of the
20-acre site?

L That's right, It 1svrelated primarily

to being coordinated with your particular building or buildings.
| Q How about entrances into the street?
Would they have to be coordinated?

A We would take a look at the entrances on
the street in the same fashion as when we look at a subdivision.
We take a look at that subdivision to see how it might tie in
to adjacent properties. We would study your entrances in the

same fashion concerning traffic and street patterns in the area.
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f

Q My question‘is, can it be used for any
purpose as the tract sits right now with a two-acre minimum
requirement and a 1,83-acre parcel? |

MR. BROADDUS: A continuing objection,

1TOS
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Judge, as we have stated earlier,

THE COURT:

THE WITNESS:

THE COURT:
well established.

The objection has been

overruled, so you can answer the question.

I am really trying to

figure out, Your Honor, what his question is because in one
gsense it seems to me I am being asked that you can't use it
because it is 1,83 acres, and I sense that I am being asked -~
and maybe I misunderstood the guestion -- what use can you put’
it to, and I think that it can be put to many‘uses, but not

until the 1,83 question 18 overcome,

I think that has been pretty
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o] vou menticned about getting a variance and
what you thought about the possibility of getting a variance.
Ign't it a fact, lr. Lavecchia, that many variances are turned
down? Vvarilances are turﬁed dovn from time to time?

A Not many variances, Mr. 6'Bryan, but
variances are turned down from time to time, yes, sir,

Q Could you guarantee anybody that they
would get a variance on any particular piece?

| A No, sir, I could never guaréntee anyone
that.
o Q Under the PMD zoning, Mr. LaVecchia, you,

being the chief planner for Henrico County, there are many uses
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that are permitted ﬁnder the zoning ordinance under‘thn Pﬁb
section of our zoning ordinance which you, as a planner, would
not recommend; isn't that correct? |

A This 18 true in most all classifications,

Q Isn't it true that it would be the
ma jority of uses under the pMp classification that you would
ﬁot recommend for this parcel?

A Well, I don't have a capacity where I
would recomrend whether a particular use under the PMD would be
permitted or not, As a commission member, I would have to
test whether that particular use could meet the criteria of the
ordinance, It it could, then, of course, they could go there.

Q Well, could you do that for us? Could
you go through that and tell us whether or not you would
recommend the majority of uses in the ordinance are ﬁermittad?

A well, Mr, o'ntian, that is dependent upon
the individual coming in and saying that I want to make such and
such a use of the property, and then through his planning and
his presentation he has to show that that use would be
harmonious in that particular area, that it wouldn't be
objectionable as far as noise, odors, lights, and ﬁhis type of
thing, and only if that point 4is satisfied would I be able to

say ﬁhathgr I would recommend an approval or not,
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REDIRECT EXAMINAYTON

BY MR. BROADDUS:

Q How does the County characterize
patterson Avenue, Mr. Lavecchia?
| \ THE COURT: I thought that he said that,

ddn't he? |

THE, WITNESS: It 1s a major arterisl.

MR. BROADDUS: I ggkad Mr. Barton if he
was aware of that, Judge. o

THE COURT: All right. Maybe that 1s
where I got that from. |

BY MR. BROADDUS:

Q what was your answer, Mr, LaVecchia?
A A major arterial,
Q Are there plans to extend Gaskins Road

north to Broad Street?

A Plans to extend it to the interchange
with Interstate 64, and then ultimately to intersect with
Broad Street, | |

Q Are there plans to construci a
circumferential highway, I believe, presently designated es

,Rduté 288 and 295, which will bé located several miles to the

west of this particular property?
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Yes, sir,
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VIRGIL R, HAZELETT, being duly sworn,
testified as follows;

BY MR, BROADDUS:

Q Mr. Hazelett, would you please state your
name and address, please, sir? -
A virgil R. Hazelett, 44 Skipwith Green

Circle, Henrico County.
4 Q what is your present occupation?

A Traffic engineer, Henrico County.

Q Would you briefly describe your
_rojoponubtueua as such?

A The traffic engineer with the Renrico
County is responsible for actually thres-fold operations with
the County, the f£irst being traffic operations, which is the
day-to~day maintemance of traffic signs and signals and sarkings
throughout approximately 800 miles of roadway within 280 square
miles of area, |

' gn addition to this, I am responsible for

actual ongoing traffic engineering studies which are done to
cl:i.nhuu congestion points, congested roadways, the development
and redesign of traffic based upon capital problems or volume

B & & &
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restrictions, and alsoc the design of signalized intersections
throughout the County.

In addition, we nvleﬁ the so-called
warrants for installstions of traffic signals, and also the
installation of various other traffic control devices.

We investigate, of course, highway
locations and overcapacity roadways to determine the need to
improve those various conditions, or the possible methods of
improvement for them. |

In addition to that second phase, I am,
of course, responsible for traffic plamning and analysis, which
is the actual review of existing traffic volumes, the projection
of traffic volumes on the various roadways of the County in
order to determine the effect of these volumes in reference to
actual cross sections of roadways, or the availability of
existing roadways to carry such traffiec capacity.

In addition, we review the actual
development as it occurs in the County, both in the plans of
development and also the existing development to determine what
problems the development may have on the actusl existing road
system, or the future road system. Ve are also required to
review zouing cases for this particular item also.

Q How long have you held this position with
these responsibilities, Mr. Hazelatt?

R
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A 1t has been approximately 18 months to

| date,

Q Would you briefly describe youwr
educational background and your work experience which qualifies
you for your position? |

A I received a bachelor of science degree
from West Virginia Institute of Technology in the field of
civil engineering, I have worked as both &co-op student and
actual project emgineer for the West Virginia Department of
Higiways in the field of interstate construction.

| After receiving the bachalor'l degree, I
vas requested to attend graduate school, and accepted this
position under a Eno Traffic Foundation fellowship in graduate
school at the West Virginia yniversity, and received a master's
degree in the field of traffic emgineering and transportation

planning,
After receiving that degree I worked with

the e
| Q Excuse me, Mr. Hazelett., For the benefit
of the Court, those that might not know, would you briefly
describe what an Eno Pellowship is? |
A This is & fellowship given by the Eno
Foundation which 48 named for a William Eno. This is a
nonprofit foundation, of course, for the advancement of research

J13
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and planning in the field of traffic engineering and
transportation plamning., These are given to approximately
two students per year, |

Q 1f you will, go into your othex
experiences, Mr., Hazelett, |

A After receiving the master's degree, 1
worked with the West virginia Department of Highways and the
advance planning section in the area of long range plamning,
traffic enalysis in route, and project planning. 1In this area
we reviewed existing roads and against the proposed roadway
facilities to determine where these roads lhoi;l.d g0, their
actual capeacity, both present and future capacity, and the
actual determination including the public hearings as to whether
this road should be built or not,

In addition, we would 'revi.ev the existing
traffic., We projected the traffic on each of the facilities to
determine the adequacy again of these roadways and the preojection
of cross sections for such. We, of course, went into the
‘economics of the interstate projects, and also various other
secondary road projects, including bridge locations,

After working with the West virginia
Department of Highways, I obtained employment with the City of
!li’sh.roint, North Carolina, as an urban and transportation
planning engineer, and within four months assumed the duties

1i4
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and sccepted the position of assistant traffic engineer.

| As assistant traffic engineer with High
Point, North Carolina, I was involved, mumber one, with the
actusl transportation planning process to review and update the
actual transportation plans for the City of High Point, which
included, once again, the development and research of traffic
volumes in various traffic zones and generations of figures
throughout the city to determine the adequacy of existing roads,
proposed routes, and projected future routes based upon the
transportation plans, ,

In addition, as assistant traffic
engineer, 1 was, of course, in chargs of ex;laetng day=to-day
operations, c:lsunl. rephasing, and signal duip. as previously
mentioned with the current job, And we algo initiated during
that time a topic program, which is a traffic opotaﬂnns program
to increase capacity and safety, This is a program funded by
the federal and state funds in an effort to improve existing |
bottleneck conditions in various neighborhoods, end also small
roadways within the city, |

| After being in this position for
approximately three and a tull yetrs, 1 accepted inploymt
with Henrico County. |
| Q When the opportunity presents itself, do
you attend seminars to vemein cwrrent in your field?
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A 1 have, yes, sir, obtained amcm as
fax u seminars in the field of hishny ufccy and capne!.ty
design. 1In addition, of course, there are traffic signal
planning and also the actual working of the traffic signals as
far as various items are concerned, In addition, thare have
been several public speaking seminars which I have also attended.

Q Would you list the professional
organizations to which you belong?

A 1 belong, of course, to ‘the International
Institute of Traffic Engineers, the Southern Section of ths
Institute of Traffic Engineers, which is a divhion of that,
also the virginia Association of Traffic Engineers; I am &
member of the Society of Professional Engineers; I am a
registered professional engineer in the State of Virginia and
North Carolina, and have pending application with the Virginia
Chapter of the American Society of Civil Engineers, |

MR, BROADDUS: Judge, I would submit that
Mr. Hazelett is an axpert in road planning, road use, traffic
engineering, and txaffic analysis. |
THE COURT; Are there any questions that
you want to put to him on the point? Are there any objections
to his qualifications as an expert in this field?
| MR, PARIS: I don't know what he was

qualifying him for, Judge.
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THE COURT: I think that I will accept
him as qualified to testify in the area in which Mr. Broaddus

mede reference,

. & A
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A Yes, sir,

Q Are there nationally recognized methods of
calculating the quantity of traffic to be generated by such
uses? — | |

A There are procedures to calculﬁte such
traffic based upon the requirements and also the expected size
of developments, yes, sir, |

Q Would you briefly describe those methods?

A These methods are based hpon actual field
experience which take into account various developmeﬁts of
various sizes in a particular area, I think.probably the best
way to explain it would be to take an example. Let's say we
are looking at a shopping center near that size at all times in
different areas. We then coordinate by actually counting the
actual number of trips in and out of the particular development,
and then take various factors of development such as square
footage of area, acreage, number of employees, number of
parking stalls, and so forth, and try to correlate one of these
particular variables with the amount of traffic which comes out,
These are done by equations and so forth,

VWhen a particular variable 15 found, or
a8 particular characteristic of the development is found that
can Be used a8 a factor, then this is correlated with the
volumes to determine if they are actually correct,
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For instance, with shopping centers we
usually can develop a generation factor for a certain number of
trips per through square foot of area, and this is found to be

true when you actually do it in the field. So this is the way

| in which we develop the actual factor for‘any development for

its use to deternine what the future traffic will be for any
development,

G tssuming that triangle, which Includes
approximately 23 acres, were developed to 1ts maximum possible
density under B~3, and let's assume that that development were
a.rhopping centey == |

M2, PARIZ:  Judge ~-

tﬁh BROADDUS: Can you calculate --

MR, PARIS: Just a minute, please,

I object to &hat, There is nothing
whatever in the record upon which to base such a hypothetical
question, and I object to the question. It 15 so highly
speculative it has no value, And besides, we are only talking
about 1,83 écres, not 23 acres,

THE COURT: What do you want to say
about {it, Mr, Broaddus?

MR. BROADDUS: Mr. Lavecchia has
testified that it would be possible under the B-3 zoning to

develop the triangle as a shopping center, and I think that --
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THE COURT; That we don't really have
any evidence of anybody wanting to‘do that, do we?

“MR. BROADDUS: No, sir, but I thiﬁk that
when we consider the appropriate zoning on a plece of property
that we must of necessity consider all of the uses which are
permitted, rather than a particular individual's that he will
place on that property when he seeks rezoning.

1 think the experience has certainly
dembnstfated on & number of occasions that pedple come in and
say that they wish to use a particular piece of property for a
particular use, only to have it rezoned and theh subsequently
for various reasons he might.not be able to develop it. Then
it is later developed for another use which was not anticipated.

Experience has taught us that we must look
at all of the uses which are permitied rather than only those
particular uses which an individual says he must put the
property to.

THE COURT: Can you put a shopping
center on 1,83 acres? |

MR. BROADDUS: No, sir, Well, you
could put general commercial use on it, whether-you would
characterize that as a shopping center, I don't know, It
would be possible, as 1 say, 8s Mr, LaVecchia testified to put

a shopping center in the triangle area,

121




10

11

12

13

14

15

16

17

18

19

- 20

21

22

23

24

POLE, BENTON & JOHNSON
COURT REPORTERS Hazelett - Direct 205
MUTUAL BUILDING :
RICHMOND, VIRGINIA 23219

THE COURT: I don't think thére is any
question about that, We all pretty much know if you put.a
shopping center out there, you have got a lot of traffic, and
1 expect that is what Mr. Hazelett would tell us,

I guess the only issue is how relevant is
that to your particular inquiry. Well, I ém going to let Mr.

Haielett tell us what his projection would be, but I have got

picture‘of the case. He can certainly answer the question.
MR, BROADDUS: All right, Judge.
BY MR. BROADDUS: o
| G Mr. Hazelett, assuming that the triangle,
which includes approximately 23 acres, were developed to the
maximum possible density under B-3 use, and that that use were
as a shopping center., Are you able to calculate thé number of
trips which that would genmerate on 2 daily basis?
| MR. PARIS: From where? Judge, I think
the --
THE COURT: Well, he 1s talking about the
roadway from Gayton and Gaskins,
MR. BROADDUS: ATe you &ble to calculate
th;t, Mr. Hazelett?

THE WITNESS: 1 am able to calculate

the attracted or generated trips to the anticipated development

some question in my mind as to how material it is in the overall
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of a shopping center surface, The actual route or the
dispersing of those trips I am not able to do under this type
of study, It would take a market survey, and so forth, to
determine the area in which they would come from,
As far as the maximum number of trips, we

would expect Lf the entire tract were developed ~-
BY MR. BROADDUS:

a Excuse ma, Before you get to that, Mr,
Hazelett, what do you mean by a trip? |

A A trip is either in this particular case
a movement of & vehicle into the tract or out.of the tract,
In other words, this would be upon the roadway.

Q Go ahead, sir,
| A It would be approximately from these
calculations, using the factors developed for shoppiﬁg centers
‘and the zoning requirements, which would limit the development
of the shopping center to a certain size, it would be
approximately 11,000 vehicles a day which would enter into that
type of facility -=- excuse me, enter and exit that type of

facility,
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Q Assuming that a shopping center were

placed in the area, what would be the effect upon the road

| system from the standpoint of road safety of an increased

burden of traffic? A |
| A vell, with the --

MR. PARIS; Judge, again, that is very

speculative, and I object to it.
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THE COURT: Go ahead, You can answer,

THE WITNESS: With the increase of
traffic, and also the increase in traffic volumes on the
roadway at the present time of approximately 19 percent a year,
it would have a detrimental effect on the carrying capacity of
that roadway. Due to the traffic flow which is existing in
the area, any additional volume of ‘this magnitude would simply
create enormous traffic congestion and even more traffic
congestion at any entrance point, and also in any intersection

itself,

¥ X
D
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Q Y u have testified that you are generally
familiar with the uses permitted in the PMD general category,
Mr. Hazelett? |

A The useg indicated in the PMD are those
uses probably known as stated in the zoning ofdinance, which 1is
ann industrial park, These uses could be any type of
manufacturing or fabrication of goods to include textiles,
food services, canneries of any type, any type of industrial
dévelopment which would actually develop material of develop
products,

) Are there traffic generation studies which
are based upon similar uses, and if so, would you state
specifically what those uses were?

)3 ‘The generation figures, of course, can be
developed on any particular type of development, | pased upon
the PMD zoning we could use the generation factors which are
u’sed. for an industrial park, and those factors are indicated

to be anyﬁhere from 113 to 130 trips per net area -~ excuse me,
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per net acre of area, So that would be looking at approxima:e1§

1,200 to 1,300 trips per day from an industrial park situated
on this tract,

9} From a safety standpoint, would you
compare the effect of PMD development with B-3 development at |
the triangle area, that i3, from a traffic safety standpoint?

L From your traffic safety standpoint, just
a mere decrease in volume of traffic provides maneuvering
ability to the motorist that lessens the number of left turn
movements which would be made, the number of right turn
movements which would be made, and it just aiﬁply lessans the
amount of congestion in the areca,

It is anticipated that most of the trips
along that area would be home-to~work trips, and, of course,
this type of trip is a through trip, whereas, the B~5 zoning
would create a shortltrip, which {s a very dangerous type of
trip in reference to traffic safety, dependent upon the traffic
controls within the area.

Q We have previously discussed the possibilif
of developing the entire tract to the maximum density possible
under B~3, such as & shopping center. How would.that type of
uge compare i{n terms of traffic safety with the development of
the Cayton and Gaskins Road frontage as a strip of commercial

development?

q

17




10

11

12

13

14

15

16

17

18

19

20

21

. 22

23

24

POLE, BENTON & JOHNSON )
COURT REPORTERS Hazelett ~ Direct 211
MUTUAL BUILDING .
RICHMOND, VIRGINIA 23219

A of éourse, strip comnercial development is
a very difficult problem due to thé type of development which
would occur. In other words, you would have various
commercial projects, commercial developments along the entire
strip of roadway which would be generating their own particulaf
type of traffic. This could be very short term type, and due
to the various numbers of‘commercial development you could have
trips from one development to the other.

This, along with, of course, the left
turn and right turn movements into these particular facilities
could add to the hazardous conditions which would exist along
the roadway with the increased volume and traffic, wheraﬁs,
under a POD we would be looking at possibly one or two uses,
or one or two access points to handle that particular type of
traffic.

0f course, adequate storage could be
provided, whereas, under a strip development it would be very
difficult to provide adequate étorage in each and every
particular development and in addition to providing drivuwayn
for those developments, |

Q You referred to 2 POD. What is that,
sir?
A POD is a plan of development, which is

required by the County for those people proposing to develop
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Q
requires a POD?

A

BY MR, PARIS:

tracts of land in various ways.

Is a shopping center a type of use which

Yes, it is.

CROSS ~EXAMINAT ION

g
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BY MR, PARIS:
Q Did you make any projections if you

developed this 1,83 acres only for a neighborhood business?

A For a neighborhood business?
Q Yes, sir,
A No, sir, but using the generation factor,

I could probably do that right quickly. But, no, I have not
done that,

4] Why don't you do that?

A (Vitness complied,) Based upon the
size of the traét in question and the zoning ordinance, we have
referred to a marximum coverage of 25 percent, Assuming 2gain
some type of shopping center, and using the factor for & ==

Q SOmﬁ kind of shopping center, sir? 1
didn't ask you about & shopping center. |

THE COURT: You asked him about a
neighborhood business, Are you talking about & store, or are
you talking about a lawyer's office, or what are you talking
aﬁout?
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MR. PARIS: Judge, that is precisely my
point,

THE COURT: Well;_ask him,

MR. PARIS: That is precisely my ﬁoint.
He talks about 2 shopping center without any explanation of the
shopping center. I am talking about the neighborhood business
to see if he has got some kind of magic formula,

THE WITNESS: Based upon the maximum
development of density which could oécur on a 3-3 zoning, that

is the true figure,

BY MR. PARIS:

Q what?

A 1,170 trips.

Q 1,170 trips on 1.83 acres only?

A pased upon the maximum possiblé
development, ~

Q of what?

A of this particular patcelg in reference
to B~3 zoning,

Q what particular parcel?

A 1.83 acres. |

Q It would generate that much traffic, you
think?

A Based upon the max.
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REDIRECT EXAMINATION

BY MR, BROADDUS:

Q Mr. Hazelett, you testified that under
your generation studies that you would anticipate, assuming the
maxi{mun development on a 1,83-acre parcel, a traffié generation
under shopping center conditfions of 1,170 trips; is that
correct?

A . Yes, air; _
| Q let's assume that you put an A & P
grocery store on that particular plece of property. Would you
have more trips or less trips than what you calcuiated?
| MR. PARIS: Judge, I don't think that

you have to use any kind of a mathematical formula to derive «-

THE COURT: We can put all kinds of thi.ng%
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on there, a grocery store, a dental office, I guess, or it is
going to vary,

MR, BROADDUS: That is correct, Judge,

but I think the point which would be perhaps Interesting to

the Court, Mr. Peris has tried to suggest that the average

statistics are not applicable because you don't lmow what is

7 | going to be on that tract., 4And I think that it would be
8 | interesting to know whether, in fact, there are certain
s | permissible uses which would generate more tréffic than the
10- average which Mr, Hazelett has given,
1 1 THE COURT: Vell, I assume some would
12 | generate more and some less.
13 MR. BROADDUS: Certainly, No doubt
14 | about that,
15 | THE COURT: And we have no idea about
16 | what it would be if there were something else, do we?
17 MR. BROADDUS: That is correct, Judge.
18 THE COURT: Do we need any more evidence
19 | to establish that point that we all seem to agree on?
20 MR. BROADDUS: Well, if Mr. Paris agrees
21 | that the average use would generate 1,170 trips, that is £fine,
- 22 | Judge.
23 | THE COURT: Weil, he has already

24 | testifiled to that,
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MR, PARIS: That 1is the max, Judgs.
That is not the average.

THE wmm%: It is the max,

THE COURT: Based on shopping centers,
1f you had an A & P, you would use more. 1£ you had a lawyer's
office you might not have any all day long. 1 think that we
understand the point. Now, whether it is clear from the
record or not, I don't know,

MR. BROADDUS: Well, that is the very
point, Judge, that the maximum under a shopping center might be
lower than a maximm for an A & P grocery store or some other
particular use, and that is the only point that I think ought
to be fully resolved in the record.

THE COURT: Well, is there any quarrel
with that statement?

MR, PARIS: No, sir,

THE COURT: I will accept that as a

statement of fact, and 1 think that is understandable.

e
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JAMES ROEBERT LINDSEY, being duly swomm,
testified as follows;

BY MR. BROADDUS:

redy
-

-

»
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| THE COURT: He is certainly qualified
as a traffic safety expert, He has been traffic engineer for
15 years, oo, and if yoﬁ wanted to, I guess you could qualify
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him 1like that.

Okay.
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Q Captain, are there sidewalks on the
Gayton and Gaskins Roads near this {ntersection?

A The only section of public sidewalk
currently existing is only a very small section of Gayton Road
near the rear entrance, or the back entrance to the Pinchbeck

Elementary School.
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Q  captain, I temder you a copj of a sketch,
and ask if you have prepared that at my request? |
| A Yes, sir, we did.
MR. BROADDUS: Judge, we would submit
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this for identification as Defsndants' Exhibit No. »

THE COURT: Five, I believe, we are on
now, A |

MR. BROADDUS: All right, six,

BY MR, BROADDUS:

Q Captain, what does this sketch show?

A This 1s what we call a collision diagrem,
It covers a period from January 1, 1973, through Maxch 31, 1974,
These symbols indicate the type, the date of the various types
of accidents reported to us, and investigated by our personnel
at this location, | ‘

The various symbols, the legend in the
lower left-hand corner, will indicate the type, the times, the
date, the weather and road conditions. They are all part of
the collision diagram in each instance, |

This indicates in the time period covered

here that there were 17 reported collisions in or adjaceamt to

this intexsection,
MR. BROADDUS: Judge, we would move for
the introduction of that into evidence, |
THE COURT: 1t will be marked Defemdants'
Exhibit No. 5.
| (Defendants' Exhibit No. 5 was received
and marked in evidence by the Court.)
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BY MR, BROADDUS: , ,

Q Captain, how does that mmber of midcnu'
compare with the accidents throughout the County at the various
intersections?

A Each calendaxr year we prepare what we call |
an annual report on traffic accidents ané presant it to the |
chief of police, along with othars who may heve intevest in it.
The amnual report on traffic crashes for the calendar year
1973, was finally prepared on March 27 of this year,

There are eight locations in t_bne Yeport
which you will find on page 10, gentlemen. The pages are not
numbered, and I apologize for that, But it is on the temth
page. There were eight intersections that had 16 recorded
traffic crashes during the calendar year 1973, Gaskins and
Gayton was one of those eight, which placed it in a tie, 1if
you will, with eight other intersections for being the 27th
most accident prone in the County., There are 26 with more
accidents, |

Q Captain, is this a copy of the report to
which you vefer? |
| A Yes, sir, it 1s,

| MR. BROADDUS Mp.lm!oim
admission of this as Defendants' Exhibit No. 6.
TIE COURT: Defendants' Exhibit No. 6.
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(Defendants' Exhibit No, 6 was received
and marked in evidence by the Cowrt.)
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Q

A

the intersection of Gayton and Gaskins, does that school have a
large number of walkers, that is, students who walk to school?

Now, at the Pinchbeck School, which is at
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Article 10 - B-3 General Business District -'U‘ses

10.1 Principal Uses Permitted-

10-. 11 Any principal use permitted and as regulated in the "B-2'" District,
subject only to the conditions specified in 10. 4.

22 As amended 1/8/69, 2/12/69
L and 8/13/69
144
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.111

Motel and tourist homes.

Public garages and automobile sales, service, repalr, and equipment
establishments.

Truck, trailer, machinery, and farm implement sales, service, rental,
and repair establishments, but not within 100 feet of any ""R' district.

Bowling, skating, billiards, and similar indoor recreational establishments,
but not within 100 feet of any ''R' district, except that such establishments
shall be exempt from the 100 foot setback if conducted wholly within a
completely enclosed, air-conditicnzd, and soundproofed building. .

Drive-in theaters, golf driving ranges, baseball batting ranges, miniature
golf courses, pony rides, and similar outdoor amusements or commercial
recreation establishments, but not within 200 feet of any ""R'" district, and
provided that for drive-in theaters the screen shall be so located as to be
not visible from adjacent streets or highways and to be located at least 100
feet therefrom.

Drive-in restaurant including parking but not within 100 feet of any "R"
district. Summer gardens, commercial swimming pools, taverns, sales

lots and stands, (except livestock sales), but not within 200 feet of any

"R'" district.

Riding academies, amusement parks, target ranges, but not within 300
feet of any "R'" district.

. Bakery, laundry, cleaning and dyeing works, wholesale business,

commercial greenhouse, but not within 100 feet of any '"R'' district.

Veterinarian hospitals or clinics, including those with facilities for the
treatment of large anifmals, and boarding kennels for small animals, but
not within 200 feet of any "R' district, provided all facilities for the care
of small animals are within a completely enclosed, air-controlled,
soundproofed building; that such hospital or clinic be operated in such

© a way as to produce no objectionable odors outside its walls; and provided

that if large animals are to be treated, no treatment rooms or pens for
large animals shall be maintained closer than 200 feet to any property line.

Outdoor advertising signs and struciures as regulated in Sect1on 17.9
(Signs).

) 23 ~ As amended 1/8/69, 2/12/69,
’ 5/14/69 and 8/13/69

145




10.

10,

10,

10.

10,

10.

10.

10.

10.

112

113

114

115

116

117

118

119
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Farm supply and scrvice cstablishments, including custom grain
and feed mills, milk depots, creameries and cold storage plants,
among others; but not including any use first permitted in any
"M'" District; and not within 200 feet of any "R" District.

Building material sales yard, not including concrete mixing.

Coal and wood yards, provided dust is effectively controlled; but
not within 200 feet of any '""R' District.

Sheet metal shops.

Display heuses or "shell' houses but not within 20 feet of any side
lot line, nor within 20 feet of each other.

Public utility service buildings, including facilities for construction
or repair, or for the service or storage of utility materials or
equipment,

Fortune teller, palmist, astrologist, numerologist, clairvoyant,
craniologist, phrenologist, a card reader, spiritual reader, or

advisor.

Dancing establishments and dance halls, but not within 200 feet of
any "R" District and when conducted wholly within a completely
enclosed, air-conditioned and sound-proof building.

‘Office -warehouses, when the warehouse area does not exceed

15,000 square feet and all materials are stored within an enclosed
building for use by the business concern occupying the building.

23.1 ' As amended 2/12/69, 6/25/69,
146 11/12/69 and 1/13/71




Conditional Uses Permitted by Special Exception

10.21

Any conditional use permitted and as regulated in the "B-2" District,
except as otherwise provided herein.

Carnivals, fairs and circuses.

Any other retail business not otherwise permitted in this district,
or specifically excluded therefrom, including any kind of
manufacturing or treatment incidental to the conduct of a retail
business on the same premises but not including any use which is

first permitted or is prohibited in the '""M-1" District.

Accessory Uses Permitted

10. 31

10. 32

Accessory uses as permitted and as regulated in the '"B-2" District.

Other accessory uses, not otherwise prchibited, customarily
accessory and incidental to any permitted use.
|

Required Conditions

10.41

10. 43

Not more than 30 persons may be engaged in manufacturing on
the premises.

Processes and equipment employed and goods processed or
sold shall be limited to those which are not objectionable by

" reason of odor, dust, smoke, cinders, gas, fumes, noise,

vibration, refuse matter or water carried waste.

The following conditions are applicable to those principal uses
permitted in Sections 10. 13 and 10. 14.

All repair work shall be conducted entirely within an enclosed
building. '

No vehicle incapable of being operated, and which it would not

be economically practical to make operative, shall be placed,
located or stored outside an enclosed building, provided, however,
that such a vehicle when removed from the highways as an
emergency measure, may be stored outside an enclosed building
for a period of time not in excess of 15 days.

24 As amended 12/23/70
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13.3

" Accessory Uses Permilted

13.31 Accessory uses permitted and as regulated in the "M-2" District.

13.32 Other accessory uses customarily a'cccssory and incidental
to any permitted usc

Article 13A - PMD Planned Industrial District

13A-1

Purpose and Intent

The planned industrial district is intended to permit, in accordance
with the comprehensive plan, the development of a planned industrial
district (popularly known as planned industrial park) containing not
less than 20 contiguous acres in those areas of the County provided
with public sanitary sewer, sewage disposal facilities, and water
supply. The district shall be located within one mile of an inter-
change of a_ 11m1ted access freeway or a | primary four lane h1ghway
havmg a carrying capac1ty of 1, 000 vehicles per lane per hour.

The location of any compatible commercial fac111ty deemed
appropriate shall be controlled in such a manner as to exist solely
for such district. Such district, when approved, shall constitute

a part of the comprehensive plan for the County as a whole and the
preliminary consideration of such district by the Planning Commission
shall be based on recognition of this requirement.

" 13A-2 Principal Uses Permitted

13A-2.1 The manufacturing, compounding, processing, packaging,
or treatment of cosmetics, pharmaceuticals and food
products, including creameries, wm_g_pla_LLbaker1es,
canneries, ice manufacture, freezer plant and meat packing
except fish products, saurekraut, slaughter and drec dressing
of the carcass.

13A-2.2 The manufacturing, compounding, assembling or
treatment of articles or merchandise from previously
prepared materials such as bone, cloth, cork, fibre,
hair, leather, paper, plastics, metals, stone, tobacco,
wax, yarn or wood, except where sawmills or planing
mills are employed.

13A-2.3 The manufacturing of musical instruments, toys, novelities
and moulded plastic or rubber product.

31 As amended 8/12/70
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13A-2. 4

13A-2.5
13A-2.6

13A-2.7
13A-2.8
13A-2.9

13A-2.10

13A-2.11

13A-2.12

13A-2.13

The manufacturing or assembly of electrical appliances,
instruments and devices, communication equipment, .
professional, scientific and controlling instrument,

and photographic and optical goods.

The manufacturing of pottery or other similar ceramic
products using only previously pulverized clay and
kilns fired only be electricity or gas.

The manufacture of electric signs, advertising structures,
light sheet metal products, including heating and ventilating
equipment.

Enameling, japanning, galvanizing, lacquering, plating,
when accessory to a principal use.

Printing and publishing plant, type setting, and allied
plants, automotive assembly.

Rolling drawing, extruding, casting, and foregoing of
nonferrous metals and plastics. : oo

Research, experimental and testing laboratories and
research and development centers; computer and data
processing centers; engineering service centers; editorial
publications and/or distribution centers for periodical,
books, records, films and similar publications; central
billing and record center; management and real estate
offices for industrial district operation; and storage and
repair facilities for industrial district maintenance subject
to screening requirement in . Section 13A-7.

Services primarily for industries located in the industrial
district such as industrial instruments repair service,
small machine 'job'' shops, photographic service and
development, computer and data processing service,
printing and duplicating service.

Commercial facilities whose services are solely oriented
to the needs of the industries located in the industrial
district and must be located within the interior of the
district.

Underground facilities for pipe lines, electrical power
and energy, distribution lines, telephone and telegraph
lines. Control instrumentation, substation and similar

31.1 o As amended 8/12/70
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13A-2.14

13A-2.15

13A-2.16

above ground equipment installation shall not be subject
to minimum lot size or maximum floor space require-
ments, but must be screened by planting or by ornamental
wall, as specified in Section 13A-7.

Wholesale warehouses and service facilities for retail
and chain stores and distribution facilities, public ware-
house, cold storage warehouse, except that no retail
sales shall be permitted on the premises.

Helistop, subject to standard recommendations by the
Federal Aviation Agency or its successor agency.

Any other uses determined by the Director of Planning,
after a duly authenticated report or investigation that

he shall make or have made, to be of the same general
character as the permitted uses, including new products
and technological processes-

13A-3 Accessory Uses

13A-3.1

13A-3.2

13A-3.3

13A-3. 4

Accessory uses demonstrably related to permitted uses,
including a central heating and/or air conditioning facility
to service occupants of the district, indoor and/or outdoor
recreational facilities; eating facilities for employees

and their guests, health clinics and first aid station,
technical library, auditoriums, class rooms, meeting
and display room; provided that all the facilities described,
whether located to be shared by a group of industry
residents in the district, or for use in connection with
operation of principal permitted uses and are restricted
for use primarily by employees and official visitors.

Antenna;.cooling towers; and air cleaning equipment and
structure. All such equipment and structures, except
antenna, are subject to screening requirements set forth
in Section 13A-7. |

Temporary buildings, trailers and vehicles for uses
incidental to construction work, which building shall be
removed within one month of substantial completion or
abandonment of construction or moved to the next approved
section of the district scheduled for construction.

Other accessory uses and structures customarily

incidental to any permitted principal use not otherwise
prohibited.

31.2 ‘As amended 8/12/70
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13A-4 Required Conditions

13A-4.1

Performance Standards.

13A-4.11 Processes and equipment employed, and materials

or goods used in manufacture and/or storage shall
be limited to those which are not objectionable at
the property line, without the use of instruments,
of each industrial occupant by reason of odor, dust,
‘'smoke, fumes, noise, vibration, refuse matter or
water carried waste. '

13A-4.12 Each future industrial occupant shall be required

to submit to the Planning Commission as a part of

the application for a building permit, a qualified
engineer's report describing the proposed operation,
all machines, processes, product and byproduct,
stating the nature and expected levels of emission

or discharge to land, air/or water of liquid, solid

or gaseous effluent and electrical impluses under
normal operations, and the specifications of treatment
mechanism and methods to be used in restricting the
emission of dangerous or objectionable elements.

13A-5 Plan of Development

13A-5.1

13A-5.2

13A-5.3

In acting upon a plat for the district or site plan for
a lot, the Planning Commission shall approve, based
upon such following consideration:

Preservation of topographic features and natural
amenities such as water courses and trees; with the
objective of achieving maximum compatibility among
the proposed industrial facility, the district and the
surrounding areas. '

Plan for and the processing of the district shall conform
to the provisions of Chapter 14, Subdivision of the Code
of Henrico County, Virginia.

All site plans shall conform to the requirements for a
Plan of Development as set forth in Section 17. A-1.

13A-6 Vehicular Access

13A-6.1

All streets within the industrial district shall be built to
Henrico County specifications and be dedicated to the
County.
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13A-7 Landscape Development and Screening Plan

13A-7.1 A preliminary landscape development plan shall be
submitted for approval of the Planning Commission
as part of the preliminary development plan. This
plan shall show: those natural topographic features
such as water sources, large trees, tree groves to be
preserved and those to be altered or removed;
architectural treatment or plantings to be used for
screening peripheral lots abutting highways and/or
residential or agricultural district; and detailed
landscape development plan for specific lot for
which building permit is requested, including all
required screening. '

13A-7.2 Any part of a lot not used for buildings or other structures,
or off-street parking, loading and maneuvering areas, '
drives and pedestrian walks, shall be planted with
appropriate planted ground cover, trees, flowers, shrubs,
and grass lawns, all of which shall be properly maintained
in a healthy condition at all times.

13A-7.3 Where screening is required by this section, all facilities
shall be screened as much as possible from view of any
adjacent property by planting or by ornamental wall, all
of which shall be properly maintained.

13A-7.4 All required screening, described in other sections of
these district regulations, whether planted or architectural,
shall be properly maintained. Dead plant materials shall
be removed within a reasonable time and replaced during
the normal planting season.

13A-8 TUtilities Plan

A preliminary utilities plan shall be submitted for approval to the
Planning Commission as a.part of preliminary development plans.
This shall show the size and the proposed location of all exterior
lines and equipment. All utilities shall be underground, except
control instrumentation and substations which must be screened by
planting or ornamental wall. No overhead wires are permitted -
within the district. '

13A-9 Height, Area and Yard Requirements: Nothwithstandmg any other
requirements in this.ordinance, height, area and yard requirements
shall be provided in accordance with the followmg schedules:
Height regulations
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13A-9.1

13A-9.2

13A-9.3

13A-9.4

13A-9.5

13A-10 Signs Permitted:

No building shall exceed 35 feet in height, except that
antenna towers and other such structures are excluded

from height control.

The minimum district size shall be 20 acres. The
minimum frontage on an existing principal highway
shall be 600 feet. The minimum tract addition, where
such tract adjoins and has a common boundary with an
existing district, M-1 or M-2 District shall be two
acres, except that there shall be no size limit to an
addition to the district when such addition is for
expansion of an existing industrial facility.

The minimum parcel shall be two acres, The minimum
lot frontage shall be 200 feet except where otherwise
stated.

The minimum ground coverage of any principal building
shall be 10, 000 square feet, except public utility build-
ings and structure necessary for public convenience
and service. A principal building may be occupied by
two industrial occupants, providing the subdivided
structure is constructed for compatible industrial uses.

The maximum ground coverage of any lot by a structure,
including accessory building, shall not exceed 40% of
the total area of the lot. Enclosed portions of off-street
loading areas under roof shallinot be included in com-
putation of ground coverage of structure.

13A-10.1

[

i

13A-10.2

The Planning Commission, in reviewing proposed signs
as part of the development plan and site plan, may re-
quire an increase or decrease in the size of sign or
letters.

Real estate signs subject to requirements of Subsection
17.92c; signs to identify the industrial district, shall be
limited to:

1 sign for each highway frontage.

1 sign for each entrance to the district.

1 directory of occupants for each district entrance.

Legibility rather than conspicuousness is the intended
function of signs to identify the occupant of premises in the industrial
district; therefore, size of the signs and the letters thereon shall be
determined by the distance the sign is to be viewed. '



13A-10.3

13A-10.4

Signs to identify the use or occupant which shall be de-
signed as part of the architectural motif of and attached
to the building. Any identification signs detached from
building shall be executed in planted materials except
for lighting fixtures, and designed as a part of the site
plan for the lot. '

Directional or information signs; flags or pennants re-
presenting United States, State of Virginia and Henrico
County; flags, temporary for honorary day or week; flags
of other states, nations or bodies such as United Nations,
civic or religious. All flags are.to be displayed only on
official flag poles.

13A-11 Signs Prohibited

Billboards; any form of signs advertising a business, profession,
corhmodity, service or entertainment conducted, sold or offered;
flashing, revolving, rotating, or changing light intensity or color
signs or signs simulating movement; hanging or projecting signs;
signs extending above roof or parapet of any structure, painted or
affixed upon any wall.

13A-12 Exterior Lighting

Major structures and detached signs located in planted areas may
be flood or spot lighted, providing such lights are not directed
toward any other districts, highways or streets.

Parking lot or loading area lights or light stahdards, if located near
screening strips adjacent to residential or agricultural districts
shall be shielded to direct lights away from adjacent areas.

Article 14 - :('3-.1 Conservation District - Uses

14.1 Principal Uses Permitted

14.11 Farming, dairy farming, livestock, rabbit and poultry
raising, and all uses commonly classed as agricultural,

subject to the same provisions and limitations as in the
"A-1" District.
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