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(CAPTION OMITTED) 

C 0,'.f PL A I .VT 

o the Hono~a.ble Judge 06 the A6o~e.oa.id C~uJt.t.: 

1 • Va.vid and Faith He1ttzle1t and .the o.theJt pa.1t..ti2~·me~-

above, atz.e owneJr...o 06 ce1tta.i.n Jr..ea.l pJz.opetz..t.y at oJr.. ne~~ the 

pakcel 06 land owned by .the City, located at the noot o0 
denbigh BoulevaJr..d, NewpoJr...t New&, Vlnglnia.. 

2. Tha..t the Re.opon.den.t C,[.t.y 06 NewpoJr...t New.o i..o c. mun.i.

crpa.l_ coJr..poJta..tion and i.o .the owneJr.. 06 a 13 a.c.Jr..e pa.Jtc.el 06 la~d 

k!nown a..o .the Venbigh Bouleva.Jtd Paith., and ,[n the 6a..e..e. 06 1973, .the 

C~.t.y began .to develop .the pa.tz.k and in.o.ta.tled a. boa..t Jt_a.~p a..t the 

i)po.t o 6 Venb.lgh Bouleva.1r.d, J..mmed.i.a..tely 61t.on.t.i.ng. on .the na.1uww Wa.Jt

wfc.k R,f_ve.Jr.., whic.h )..,o, a..t .tha..t po-lnt, appJr..ox.i.ma.te.R..y 200 ya.Jtd6 in 

wtd.th. _ A boa..thou..o e ex.i.4ted on the pit.a peJr..:ty p1t..i.01t .to the Cii:.y 
i 

d~velopi.ng :the pJtopeJt:ty, a.nd it wa..o by-a.nd-la.nge a .owa.mp. The Ci.ti 

i.~ J..n .the pltoc.e.o.o 06 c.on.6tJtu.c.t~n.g a new Jr..oa.d :to .the pJr..opeJr...tq a.nd 

e~ta.bli-0 h.i.ng a. paJtk..i..ng lo.t and ha..o con.ot1tu.c.:ted na.tu.Jr..e .t1ta..i..l-0 
I 

.t~Jr..ou.gh .the -0wa.mp. 

I 3. Sine. e .the e1r.ec.t.i.o n a 6 .the boat !La.mp, . a.nd .the -level-
' I 

.i.~g 06 .the p1tope1r..ty fioJr.. .the e.ota.bLi..ohment · 06 the. pMk.i.ng lo:t., the 

eY?.t.i.Jr..e a.Jr.ea. ha.o been .<.nunda.ted on we.ekend4 a.nd hol.lda.y..o by many 
I 

c.1Jt.6 a.nd people. The pa.Jr..k doe.a no.t have any Jr..egula.:t.<..on oJr.. .hupeJr..-
1 

v~J.i.i.on, and l4 in the -0tate 06 lnc.omplet.<..on. No:twlth-0.tand.i.~9, the I -
city ha.6 .oeen 6lt .to open the pa~k, leaving it Unltegu.la.:ted ~nd [, 

u.~-0upe.1tvl..s e.d, and ha.6 Jr..·e»Toved no paJr..king .oign.J.i 61r.om :the .o.:ttr..e.-l..:t-O. 

THetr..e l.o ab.oolu.-tely no Jr..egulat.i.on 06 .opeed-0 on the tr..ivetr.. u.ozd by 
I 

.t~e gJr..e.at ln6lu.x 06 boa.t.o c.1tea.ted b~ :the boat tr..amp,- c.au.4.i.ng 
I 

md.o.o.i.ve. wakeJ.i and etr..oJ.iion 06 the .ohotr..e. 
I 
' 
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'i!, g1to1r..;.nd0 06 :the. pcur..k a1r.e u,~ed ~or... de.6eca.t...i.on., u1t,C.na..ti..o;,,_, co~d -t.he. ! 

I dl•poaal 06 all tqp•• •6 deb•l•. The~• ••• no t•a•h ~an• •~ a•y i I 
!I pla.c.e 6olt .the. d-~.Opo.oa.l 06 wa..&.:te ma.te.:L<.a.t.o. The. c.and.i..t:..i.on men.t.i.oned 
II . I 
![ c./tea..te.1.> a. c.lea~ and p~e.~e.n:t. health da.ngelt .:to .the pa.tr.k, a.a ~ell a4 
ii 

11 

.ta -the c.i.Li.ze.n-6 who Live -i.mme.d,i..ateey adja.c.en.t ,t,he.1te..:tc:. 

11 
il 

I 

A .6-tenc.h. 

i...o :or.e.a:t.e.d a.n.d .the debtr.-i.1.> blow1.> o~i..to a.dja.c.ent a.Jc.ea.a, a.,,s we..e..e a.J 

.in:to :the tr..i..v e!t. 
The w.i..d.th 06 .the n.i..ve!t doe.& no;t penmi.t mcL&.6-i.ve. 

well a.0 wake damage. :to the. 1.>hotr.e. 

5. S.i.nc.e. the.1te a1te. no 6.i..gn.6 1te.guta.ti..ng pa.4k.i.ng oJr. houh.6 

-6on uae 06 the pa.1th, the pa.1tk .i...& utilized 24 houJr..& a day, and ha..o 

a.t:t.Jr.a.c.ted a. .6ub-0tanti..a.t numbe.Jr. 06 noe:t.u!tna.t pa.1tt.i..e.1>
1 

ne.c.e..6.&.i...ta.t.i..ng 

:the poR.-<.c.e. be..i..ng c.a.tte.d on nume.Jtou.& oc.c.a.-0.i..on1.> du1t,Lng .the pa.&.t thJte. 

mon.th.6. The d1tunk-0 leave. a. me.a.& and p!te..&e.nt a c.on1.>.ta.n.t 6e.cWL.i..ty 

p!tobte.m 601t the .i.mme.d.i..a.te. Jte..&-<.den.t-0. The C.i...ty ha.o 6a..i.le.d, on nu.m

eJc.ou.:1> o.c.c..a..6.ion1.>, :t.o c..tean up .the mel.>.6 le.6.t by patr.;t.i..e..& who have 

u.t.i..li.ze.d the paJr..k, and :t.he. Jr..e6.ide.n:t.4 .6hould no:t. be pu:t. ..ln a po.&-i

:t..ion whe.~e .they mu-0.t make con1.i:t.an.t and 1tecun~.ing phone ca.ll4 .to 

~eque4t pol.i..ce. a..64i.6tance.. Bee.It can.6 and de.b~i4 have been a.c.on~ 

.6 ta rut ptr.o bl em. 

6. The pa~k doe.1.i no.t con:t.ain any ligh:t.4, toile.:t. 6a.c.i

Li.t..i..e1.i, tele.phone.1.i, o!t_ any otheJr.. .type 6a.c-il..ltie.& .that a.!te conduc.iv 

.to .the utilization 06 public. 6a.cil-<.tie.-0 ..ln a ma.nneJr. compatible 

wi:t.h mode.kn 1.ita.nda.kdJ.i. 

) 

I 
I 

7. Pek.&on.6 ne.e.d..lng :the be.ne.6-i:t. 06 .the.J.ie. 6ac.-ili.t.i..e.J.i a~e I 

~ con1.ita.ntly expec.t.ing .the Jr..e.ndi:t..ion 06 the4e .&e1tvice4 by the a.dja.-

1 cent. 'la.ndownekJ.i, and .the.Jr..eby p~e.J.ien:t. a nui.&ance., .the J.iau1tce o 0 • 
I 
'· 

which i~ the. City-maintained paJtk. 

A. 2 



Ii pJttent the c£.eil"- a•d pJtoH:nt dange1t -<.n .it• u••a6e co.na.ccn, 6"" I 
I c.hlldn.e.n and o:t.he!t.6, a.nd c.on.~itltute.o a.n ou.tn.a.ge.ou.o nui4~>tc.e.. 
\ chle.dne.n pla.y ln the. 1.iwa.mp gJta.66 wl:t.h 6..i.1te.c.Jtac.ke.Jt,~ a.ad mate.he.-~ 
I an1, Ln dJty pelt.lad•, p1teaent a 6l1te haza1td. One 6l1te cccu1t1tod "-" 

11 thl '<11<1mp lmmod-late.f.y a6t•Jt tho City· began developing· :tit0 p1tope1t:ty 
1 

I 9. That the. ove.Jt6low 6Jtom the. pa.!tk 06 pe.Jr.Jon6, de.bJtl~, 
- . . I 

· :·wl~e., .6te.1rc.h, a.;id o.the.11. n.u.i.&anc.e.11 :too n.wne.1tou.1.> .to e.m.one.Jta..te., have.I 

pJte..t.e.n:t.e.d a. c.le.a.!t a.nd p!te.lie.nt da.nge.Jt to the. he.al.th, we.lda.Jte. 06 .the. 

adjac.e~t la.ndowne.ft4, ~nd i6 it i4 pe.Jr.m..i.:t.:t.e.d to c.on.tlnue., will 

6uJt.the.Jt Jte.oul.t in iJr.Jr.e.pa.Jr.a.ble. da.ma.geh to the. a.dja.c.e.n:t. la.ndo~ne.Jr.4 

who a.Jte. e.6pe.c.ia.lly dama.g~d by .the. ma.inte.n.a.nc.e. by .the. City 06 .the. 

nuioa.nc.e.. Vue to the. total ab4e.nc.e. 06 Jtule.4 a.nd Jte.gula.tlonJ, the. 

Cl~y pollc.e. a.Jte. without any a.u:t.ho1tlty .to oupe.Jtul.oe. the. ope.Jta.t..i.on 

o6lthe. pa!tk in an 01tde.1tly ma.nne.Jt. The. pollc.e. .take. the pa.oi.tlon, 

th ough .the.ill. va.Jtio~I.> o66ic.e.Jt.o, that .the. 4upe.Jtvi.olon 06 the. pa.1tk 

i.t. the. Jr. e..t. po n.o l bill.t y a 6 the. Pa.Jr. k.o a. n d R e.c.Jt e.a..t.i. on V e.pa.Jt:tm e. rr.t a 6 
I . 

.thle. City, who a.Jr.e will6ully 6a.iling :t.o pe.Jr.601tm .t.he.lJr. du..:t-i..e..o, a.nd 

wh~ a.Jr.~ not equipped to .oupe.Jr.vi4e the. pa.1tk. Tha.t. the CouJt:t 6hou..ld 

e.nWo-ln :the. City 61tom ope.Jr.a.ting .the. paJt.k un.:tll .ouc.h :time. a..o the. 

pa.kn. .[4 c.omplete.d, Jr.egula.t.lon.4 po.1.d.e.d, a.nd :the. pa.Jt.k iii pltope.Jtly 

.oU.~vr.ui-6 ed. 

10. The. City, by -lt.o age.nt.o, Jt.epJte..oen.ted .theJt.e wou.1.d be 

no p~c.n~c. aJte.a.4 .in. :the. p!topo.oed paJtk a.nd :tha..t a. bu66e.Jt zone. would 

be e.ota.bli4hed. The Ci:ty ha.6 6a.ile.d to a.bide by the.62 pJtomiae.o. 

11. The. Compla...i.na.n.:t.o ha.ve .ou66eJt.ed a.nd a.Jte. .6u66e.Jt.lng 

.lJt. epa.na.ble da.mage..o by the. ope.~a..tion by the. City 06 the. nuloa.nc.e. 

a..t :the. Ve.nb..i.gh Boule.va.Jtd Pa.Jr.k. · 

12. A6te.Jt a.n. a.ppJtopJt.la..te he.a.Jt..i.ng, :the. Couir..t .ohou..ld 
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II andl :the. p~Jth. 1.ihou.?_d be. c.lo,~ e.d and banJte..d .ta .the pu.b .. U.c. u.n:t..Lt .ou.c.h. · 

I
I I 

\

! :t...i.mt a.6 :the. pal!.k. i.6 in a comp!e.:te.d J.i_:ta.:te., tr.e._gula.:t..i.on..6 oOlt u.:t..i..l..lza.-

:tio by :the. public a.Jte. poJ.i:te.d, ptr.ope.tr. .oani:ta.Jty 6a.cilitie..o, and 

\ l..tg ht.ti ctlt e in.6 :tall e. d, and a. bu. 6 6 etr. zone. cl!. e.a.t e.d :to ..<. n hi b.i:t a.n d 

\ l!.e..ti:t.Jtic.t the. ac.t.o me.n:tione.d ctbove, and the. pa.Jr.~ ..i..6 pltape!tl!f 1.iup2lt-
1 
I l vi•ed a.nd palieed by the City, and the Complainant• will •equeat 

I 1.iuc.h o:the.tr. and ptr.opetr. tr.e.lie.6 a.o may be ne.c.e..o.oa.Jty w..<.:th.in :the 

II p•b, C,11, and a.• may be •equl•ed by the evidence. · . 

\I . R e.1.J p e. c.:t 6 u.i.l !f .6 u bm-<.t:t e.d, 

I ( ,! ·; 1' I . ~ 
~.r?)/ J..r . '\· 

I~ . , ·Li) 
\: _; a f:icc 1 a / t. 

r. 

I . . 

ct , / 1.L i.~'ii , > ? ~ . -,~.-- .. 

e . \ (. •U/ \}...). OA/y \l•. 
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'5 A,.O NEALE 

li~ AT LAW 

·.""'.• 

STATE OF VIRGINIA 

Ci...:t.y 06 Ne.wpo1t:t New.a, .to-w.l.t: 

1, Linda L. Eve1t.t, a Nota1r.y Public. in and 601t .the ju~.l.o

d.i.c. .<.on a.f;oft..e.6a.i..d, who.tie c.omm.l-0-0..i..on. exp.lite.& on .the. 2Znd da.y 06 June, 

7975, and who wa..o c.ommi-0.0..i.oned No.ta.Jr.tj a..o Linda. L._ Gib.oon., do he1tebj 

c.e1t!ti6y .tha.:t. Va.vi.d L. He1t.tzle.1r. a.nd Fa...i...th He.1ttz.te1r., who..oe na.me.o a.1te 

1 
.oign.ed .to .the 001te.go..ln9 w1ti.ti.ng, ha.ve ea.ch a.c.knowledgecl .the. .oa.me. 

c)~ 
be.601te. me. in my City & Sta..te a.601r.e.J.ia.i.d, an the 6 da.y 06 July, 

I 

II 

197~. 

Given unde.lt my ha.nd th..i...o 9.th da.y 06 July, 

A. 6 
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(CAPTION OMITTED) 
SPECIAL· PLEA 

-7he Respondents, Harry E. Atkinson, 0. J. Brittinghili~, 

Willia!n F. Haskins, Hary S. Holt, Willia...-n F. Peach, Jessie N. 

Jatt~ey, and Aubrey Fitzgerald, all as members of the Council 

df the City of Newport News, by .Counsel, come and s;i.y that this 

Jono=able Court should dismiss th.em as Respondents in the 
I . 

Comolaint filed herein by the Ccrnpla.inants for the reason 

ia: ·they are not proper parties to this:suit as a matter Of 

law. 

L wrenca M. Spigel 
Atting City Attorney 
2f00 Washington_Av7n:ie 
Newpo:=t News, Virgi.nJ.a 23607 

Harry E. Atkinson, et als, 
all as members of the Council 
of the City of Newport News, 
Virginia · 

By -~~~~==-~P..!/J..:,·~LJ:;:· :r:.::·~··:::::· -· ----
Lawrence M~ Spi ~l 

·Acting City Attorney 

J t .' J.t., t tr· 1;, C"rJy o-' th, ·1·.::: nT-:>-iA"1n~ . cer rry Li;;} (] I. . ._ '-'r J '- _, ~.i:~:-u 0 .. 

.... • ,·:.-; r'.-l: .. -.·- '!' .:;_ -·'"r•: _ .... ,-.·1 "!--,~ ;..•. w2s rn:u:: .... , ......... -· ·-~ .. :J .· ..•• rt •J_;L:1'..)-' or. 

19.7.f-. 

BD 
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(CAPTION OMITTED) 

Ai'ISWER ll .. ND GROUNDS OF DEFENSE OF THE CITY OF NEWPORT NENS 

Now comes the Respondent, City.of Newport News, by its 

Acting City Attorney, and files this, its Answer to the Complaint 

filed herein by the Complainants, and says: 

1.. This Respondent neither admits nor denies the allegation 

contained in paragraphs numbered 1, 3, 5, and 6 of the said 

Complaint, but calls for strict proof thereof. 

2. This Respondent admits the allegations c.ontained in 

paragraph numbered 2 pertaining to its ownership of said park; 

however, it denies that it is in the process of constructing a 

new' road to the property, and further says that the Virginia 

State Highway Department is responsible for the construction of 

said road. 

3. This Respondent denies the allegations contained in 

paragraphs numbered 4, 7, 8, 9, 11, and 12 of the said Complaint, 

and calls for strict proof thereof. 

4. This Respondent admits the allegation contained in 

paragraph numbered 10 in that it represented that there would be 

no picnic areas in the proposed park and that a buffer zone 

would be established; however, this Respondent denies that it 

has £ailed to abide by its representations. 

5. In addition, this Respondent says that it will rely 

upon any and all other defenses which may develop in- the case 

and ~ny and all defenses which may be assigned at or before 

trial or be justified upon the evidence upon trial, and such 

other defenses as raay be available at bar. 

A. 8 
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!i 

ii ., 
1: 
I! .; 
!1 

I 
\_ 

m-iEREFOPE, having fully answered, this Respondent: prays 

Ii 
l; that the Complaint be dismissed and that it be allowed to 

I! recover costs herein expended. 

II 
II ti 

I 

Lawrence M. Spigel 
Acting City Attorney 
2400 Washington Avenue 
Newpqrt News, Virginia 23607 

CITY OF NEWPORT NEWS, VIRGINIA 

By 
Lawrence M. Spig 
Acting City Attorney 

I certify that a true copy of this p!eading 
viaS mai!sd, -6~~;.eree to ~G.R. couns~J cf 

record on tha ... -J.~day cf.-~---·-··• _ 

19J ... i. . 
~ .. fl. 

of counsel 

A 



II (CAPTION OMITTED) 

II ANSWER AND GROUNDS OF DEFENSE OF HARRY E. ATKINSON, ET A.LS, all 
1 as Members of the Coun.cil of the City of Newport News, Virginia 
'i 
' I 
! Now come the Respondents, Harry E. Atkinson, O. J. 

Brittingham; William F. Haskins, Mary S. ·Halt, William F. Peach, 

Jessie H. Rattley, and Aubrey Fitzgerald, all as Members of the 

Council of the City of Newport News, Virginia, by Counsel, and 

file this, their Answer to the Complaint filed herein by the 

Complainants, and say: 

1. The Respondents neither admit nor deny the allega-

tions contained in paragraphs nwnbered 1, 2, 3, 5, 6, and 10 of 

the said Complaint, but call for strict proof .thereof. 

2. The Respondents deny the allegations contained in 

j paragraphs numbered 4, 7, 8, 9, i1 ·, and 12. of the sa?,.d Complaint, 

I and call for strict proof thereof. 

I 
I 

3. In addition, the Respondents say that they will 

j rely upon any and all other defenses which may develop in the 

case and any and all defenses which may be assigned at or before 

I trial or be justified upon the evidence upon trial; and such 

II q 
Ii 

other defenses as may be available at bar. 

WHEREFORE, having fully answered, the Respondents pray 

'1'! b d . · d and that they be allowed to ,. that the Com?laint e isrru.sse. 

I, 
ii 
II 
!I 
ll 
I 

I 
f 

I 
I 

,I 

recover costs herein expended. 

HARRY E. ATKINSON, 
O. J. BRITTINGHAM, 
WILLIAM F. HASKINS, 
NARY S. HOLT, 
WILLIAf'l F. PEACH, 
JESSIE M. RATTLEY, 
AUBREY FITZGERALD, all 
as .Me.mbers of the Council 
of the City of Newport 

A~·~~l~O,__~~~~~N~e~w_s_,~v_·_i_r~g_i_n_i_a~~~~~~~~~~-
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I I LFi.wrence M. Spigel 
1 A~ting City Attorney 
I 2~00 Washington Avenue 
N~wport News, Virginia 23607 
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l certify that a true copy of this· pleading 
was rnaik:d, G-zHvefcct to each counsel of 

record on the. _______ f' .. ~.day of ...... ~-----, 

197~ ·~ 
l-· ·- · . . ~-LLW-

. of counsel 
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(CAPTION OMITTED) 
0 RD ER 

This matter came on to be considered upon the Petition 

o David L. Hertzler, et als, and the Notice of Hearing requestin 

tJe entry of a Temporary Restraining Order based upon the allega-

tions contained in the Complaint filed herein, and was heard on 

July 10, 1974, at which time the Court deferred action and indi

cated that a hearing would be held on August 1, 1974, in the form 

of a show cause why the Denbigh Boulevard Park operated by the 

l Cify of Newport News should not be closed, and also upon the 

Ii Ankwer and Grounds of Defense of ·the City of Newport News, and 

1
1 I . 

,j Spicial Plea of Harry E. Atkinson, et als, all as Members of 

Ii City Council, requesting that they be dismissed as Res?ondents, ,. 
11 
·I Ii ., 
I! 
ii r ;I ,, 
!I 
I! ,, 
1· 
11 

il 
I 

it being alleged that they are rtot proper parties, and upon the 

view of the Denbigh Boulevard Park made by the Court on August 

4,11974, the case b~irig argued by counsel. 6n August 5, 1974, and I 

th Court having issued an oral ruling from the bench and ! 
inJtructed counsel for the Complainants to draft a decree; and !. 
afJer considering all the evidence, and the law applicable there-I 

to, the Court doth hereby I 
ADJUDGE, ORDER and DECREE that the Special Plea of 

i Ha lry E. Atkinson, et als, all as .Members of City Council, be, 

j; and it is hereby, overruled, the Court being of the ·opinion 
d 

I 
I 
I 
I 
I 

j! 
:! 
ij 
11 
!I 

that Harry E. Atkinson, et als, all as Members of City Council, ! 
j 

1 
H +-ha Respondents except, and I 

. l 

1\ 
I 

I 
I 
i 

'-""*-

f the opinion that it has The court being o 
jurisdiction 1 

... g the City of Newport News from to issue an Order enJoinin 

. d that it has jurisdiction to direct conducting a nuisance an 
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II II that the Denbigh Boulevard Park be closed, but the Court declinin 
I/ 

'1 
l1 

I 

I 

to issue such an Order at this time; nevertheless, it appearing 

from the evidence presented, that the City of Newport News has 

established two p_ortable toliets on the property and that the 

t City has not properly supervised and policed the park, to which 

., ruling the Respondents except, it is 

ORDERED and DECREED that the City of Newport News, on o 

before September 1, 1974, file with the Court its letter of 

intent as to the establishment of proper sanitary facilities 

at the -Denbigh Boulevard Park, together with a plan fo~ the 

proper policing and supervising of the park, to which ruling the 

Respondents except. 

ENTER: ~/;¥ ·· 

Henry D. Garnett, Judge- 1 •. ; .. 'f:;, ;'· ... 

I 

I Richard W. Hudgins, Esq. 

\ 

HUDGINS AND NEALE 
10352 Warwick Boulevard 

I
! Ne'l.'7port News, Virginia 

!1 . 
23601 

I 

Have Seen and Objected To: 

ii j +al ii ~~~h f1·~ 
\1 Lawrence M. Spigel, 
11 Acting City Attorney 
,! 
:! ., 
!i A. 

. . . . . .'::·:·~, __ ;· \ .· ' '"1>.:· •. 
. •, .' )'/ / :) . 

.' /}// / • ,·-:.'I ( ~ '. . ' . 
· ·· I i : . '\ :, ' ! \ , ' . 

1_"·1·(: , .... ~\'-..··1 •· 
I t-- ' ·.1 : ,·i r i ) . > , . : . · •• 

. \ ·. \: (·' :: (•i' .'. 
\ ~ \ \ ' ·, '·>) \\.' I;• i . ( . 

·_ r: ;-: \. 
'; r·) I • • \ t \• \ 

" . : . ' ~- ~- ,_ ... , : 

C ~·_J ,, 7°R Cl=>rk 
A CUP''. TESTC:: GEO.~GC: 0. ~::;., .. ,~v• , - . 

. . - !/' 
. . ' J! / . ~ .f)j I A /ft" , ,___,,. D C. BY 0 [(/._f_.:.;:;/.v.Y-.<.-!.'1'~----·----·-----···· . 
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..., 
"" . 
-. 
_) . 

5. 

,.. 
Uo 

..,. 
I • 

8. 

9. 

10. 

11. 

12. 

13. 

, A 

-~· 

15. 

15. 

17. 

(CAPTION OMITTED) 

On July 9, 19 7 4, t:.1.irty-two Col:lplainan ts filed a 

. 
.l.n cha;"1cer.t ag-ainst. tha City of ~·iewport :T2::ws and 

r..em;;;,era of the City Council of the. City of Newport News, 

requesting that an injunction be issuad against said parties 

f.rom operating a park on a 13-acre parcel of la.-id known as tha 

Denbigh Boulevard.Park, located at +-hs foot of Denbigh Boulevard 

and fronting on t.lJ.e Wazwia River, alleging, inter alia, that 

ti."-ie. unsupervised park was bein.g operated in such a manner as to 

constitut:a a m>isanca. On Jul.y 1.0, 1974, after notice to the 

evidence. as discl.osed b.&-1.ov: , 

18. David L .. Iiert%l.ar testi:fiad that ha resided at 3 

19. . Denbigh· Boul.eva%d, Ci~ of. Newport News, Virginia, and h~ 

20. resided·at this location for approximately eight years and 

21. t."lat hS Owned two residences immediately adjacent• to t.~e parJc, 

22. and be.inc;r located across -t.118 dirt road that separated the Cit"[ 

23 .. Park· property, from his residences. Mr .. Hertzler testified that. 

24. the operation of the Denbigh. Boulevard Park was intarfaring with 

25 • the use·· and enjoyment of his. own property. 

26. Nr. :aartzlal:' testified ~at the praparato:ry work for: 

the creation or the Denbigh.Boulevard Park at the end of- Denbigh 

28. Boulavard beqa..~ in: the fali. of 1973.. As the work progressed on 

A. 14 



,.!;;1 • • t:.ne park,. Denbigh Boulevard,, from t.""le point whe-re it in;·,;~rsacts 

3J. with Hoya.r Road down to t.."le boat ramp, located withi...'1 the :>ark, 

31. 

32. 

33. 

""l 
..; . 
.. 
-:! .. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

l5. 

16~ 

17. 

13. 

19. 

20 .. 

21. 

22. 

":.·1a.s in an:- incompleta state, and, at times, impasa3bla. Gnd::3r: 

t~:1esa conditions; the city permitted. the pUblic to begi.:l usi..""lg 

the park in December of 1973, and as the weat.i-ier warmed, tJ1e 

use by t..1-ie public increased. 

Denbigh Boulevard ?arJ\:, l·ead.ing into rhe boat::..=a=ip/par!-=. facili~y 

had not been completed and t..~at the dust created by ths 

vehicular traffi~ on ~he >:...~finished portion of Den.big~ 3oulava:rd 

Pc.rk was a proble!:l. !ie also stated t.t.iat there were r-.:its in t..'-le 

road which had been caused by vehicles hauling materials to the 

parking lot and by ths la=ga amount of traffic consisting of 

boa ts and trailers coming to use t.."le park. Hr. !iertzlsr 

testified t.1lat he observed trash and debris in · tJ1e parking lot 

and that the park. lackad proper supervision a.~d that t.'-le Newport 

News Park Rangers and Newport News Police Department . .ca.de only 

briaf visits to the area. .However,. Mr. Hertzler testified that. 

t:...}ie police responded whenever he had mada a compla~t, but- by 

t..lte time the police -arrived, the parties who had created the · 

disturbance frequantl.y had left.. Mr. Eertzler testified that . -

during t.~a state of incompletion 8.nd construct.?-on, and that 
-

prior to the he-a.ring r he had observed trash and debris in the 

general. a:&A .of t..'le park and that such materia.ls overflowed onto 

the property- of the property- owners adjacent to the park. That-
- -

thera had been. a large inc....-ease in traffic particul.arly on.we-el(-

ends.:. That noa..i thstandi:lg these conditions t..~e public was 

allO'..ted. to use the park. :aa · testif.iad· further that. a.."'l. azticle 1 
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23. 

24. 

25. 

26. 

27. 

28 .. 

30 .. 

31. 

33. 

34. 

1. 

2. 

.., 
..) . 

5. 

,. 
t>. 

7. 

8. 

9. 

10. 

11. 

, ") .......... 

·1 
aooeared i..'l the Daily Press on June 1" 1974, ·.rlhic."l.i'ndica:.ad . +~t. th& ~k had been • ••• disco~ by hund..""eds ••• • and gave 

"tl~e L.aoressJ.on that the park wa9 now considered ooe_ n b_v t.11e I. ~ 
city. 

Following the ~..emorial Day weekend, ~. ssr:zlar· 

tiestified over t..-,,e-. obj9Cti.on of the city that he came to tlla· 

,onclu.sion i;:hat., the city had no plans- to finish the park prior 

t:o permtting the. use by ths ·general public. Du.ring the 

t-lmorial Day we9kend,. the pa.rx was inundated with .a large nu:lJber .. 

allf people, velliclas and boats. Th& access road to the park; aD1:l 

the parkinq lot remained unfinished ~~d there existed no lights, 

,Jater, toil9t facilltias or telephones in the park. There 

lusted no buffer zone betwean t:."-la park and tjle p.!:'ivat:;! 

Jomeownars. Numerous usars ·of ths park made requests of tbe 

I 
Hartzlers for t.:"19 use of water and telephone. ~ese requests 

dontinued as "t..i~e park Wa3 used as th.a sumnis: progressed. ~1r. 
Jertzler testifie~ that ha had observed persons drL~d.ng 
Jlcoaolic beverages in the parld.-.'"'lg lot area a:id L"l other 

Jocations in the paz~ on numerous occasions. There ware no 

Jrash :.::.contaj ners in t."ria park during tha Memorial. Day period, 

. kd subsequently, the refuse littered. t.lle ground.. There was 

Jo supervision of th& park and no posted closing time, and t.."1-ie .t". of the pa:ck ,..nt on into t.'1• night and =ming hours with 

..u~t and recurring nocturnal. parties, consisting of. persons 
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13. 

14. 
,_ 
-:::J. 

16. 

17. 

18. 

19. 

20. 

21. 

22 .. 

23 .. 

24 .. 

25. 

26. 

27. 

29. 

30. 

31. 

32. 

33. 

34. 

2. 

3. 

4. 

.:> ., 

dri.nkillg alcoholic beverages and making loud noisas, racing 

of CaJ; r.lOton, const.ituuri.g an annoyance and an intolarabla 

situation for Mr. He.rt:lu and his famil.y. 

All prior existing signs. controlling parki.."'lg on 

Danbigh Boul.avard had been removed, a.'1d t."'lere was absolutaly 

nq restriction on t.fie use of the park or Denbigh Boulevard ·in 

its· incomplete sta ta. 

In addition, Mr. Hart:zlal:' made the following inquiries 

and complaints:· 

June.4, 1974 - Mr. Hertzler called the City Atto:ney 

to aa. if the park could be closed .. 

June 4-, 19 7 4 - ~..r. Eart2.lez called Mrs. Becksl: of the . 

Watlands Board~inquirin«!Jif this organizatic:Xn couli:i.stop the 

filliZ:iq in. of wetlands at the· ~an, and he.- was advisad that 

b"la · ci ~./ did no~ havr~ comply with the Wet1ands Board 

regul,ation. · This latter statement was objected to. 

Jun& 4., 1974 - .Mr. Hertzler called t.>ia Corps of Army· 

Engineers~ in regard· to the wetlands filli."lg problem. Subsequent 

to· hi3 cal.J., the contractor stopped filling in· _the swamp .. 
' . 

Jun& 4, 19 7 4 - :... ~· Ha.rtz·l..ex call.ed Mr... Rogers of the 

Recreation and Parks Department to complain about. th& lad< of 

facilities in the park and was advised t.~e city had no plans for 

t.~er3 would be no light.;:ng presently that +-'."le city ·,.;~3 still 

nagotiati."'lg wit..'l v'3:PCO. There were no plans to clcsa the park 

at sundown and "i::na buC.gat \lid not allow f.:i::: park atte:nda..-it3. 

Ji .. 1zla 5, 19 7 4 - ~tr. He.r:tzl,~r called. .Hr. 3owe.=l of. T-!le 

A. 17 



City Health Depart:t:.ent to report the u:i.sanita..--y co::iditions at 

7. -Cha park. Since there were no trash containers a..."ld garbage 

a. a.'1d bottl9s were litte.:d . .1.-ig the ground, and dua to fact 

9. t.l-iat no toilets ware available, people ware using the woods as 

10. toilets. 

11. Ju.11e 5, 1974 - Mr. Hartzler called Mr. P.on·ald 

12. Bu.rrougll3, Directo: of the Recreation and Parks Depaz-tment, and 

13. repeated his complai.nt mentJ.ioned ~ave-. 

14. June 7, 1974 - Mr. Hartzler addressed a letter to t.~ 

15. city coneszni.ng the problems. 

16. Juna 10, 1974 - Mr. Hart:iler called the City Mariager 

17. and repeatad his compla.int4'. 

13. Ju."'113 12, 1974 - The attorney for Mr. Hertzler addl:essed 

19. a 1-ett!tr to 1'-1..r. ·Burroughs concel:lling ~"le.· complaints and raqi.Jest-

20. iTI.g ~~e closinq of: the park. 

21. June 21, l.974 - The. attorney for the Compl.a..i.niAJlts 

22. addressed a l.ettsr to the city. requeetinq t.~e closu.rs of the 

23. park. indicating-that an injunction would ba requaated un.less 

24. the park 'was closed. 

25. :t-Ir. aert:J.ar testified that the drinking of. a1cob.ollc 

26. beveraqea persisted in both the daytime and nighttime and he 

27. stated. that on one oc:casion he observed a man on a ·lookout. 

23. 

29. 

3'.). 

31. 

32. 

33. 

34. 

araa back in the· trail. urinating. With this man, there was a 

group. of ot.."ler men drinking beer. A photograph was· int::Oduced 

into evidence of the person urinati.."lg. Hr. Hartzler tefitified 

t.~at on occasions he observed human faces in tr..a park araa. He 

statad that it was human waste becaus~ he observed toilet paper 

in tha araa. Se testified further that t!le entirs area s..::elled 

of hun1an ~>lasta. Thi9 observation ~-1as !l".ada follmlfing th.a 
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, 
-·~ .,. 

7 
.J • 

,.,. 
o. 

..., 
I • 

0 
'-'• 

9. 

10. 

11. 

12. 

13. 

tha area of t.~e park, and ~~at the river traffic ~a3 ca~sing 

erosion to his ?rO?erty. He further stated ~'lat on July 9, 

19 7 4, he was distur!:>ed by t.:i.e- solll"1d of a raC.io i:i tha pa= king 

lot area. Ha testified that he observed c~ildren se~t:ing off 

firecrackars in ~"le ca=sh arsa, •·1hich meaJ1da:i:-s through t.~e 

park.. He testifiad ti.'-iat tJ1e park and ~"1.a boat ra.rup facilities 

were in need of a fu11~time attendant for ma..~y reasons. ila had 

obse·rved young people climbing on top of a boat housa located 

within the park a."'ld indicated that t.c"rie absenc~ of li:fe rL"lgs or 

life.lines on th~ pier in the case of emergency presented a 

problem. Ee testified that tllecit.y had not lived up- to a 

14. ·. prior promise to plant.· a buffer zone of trees. around the 
;'4 

15. perimeter of the parki.."lg lot; area so as to separate the par~ 

15 • from his property-. 

17. 

J.8. 

19. 

20. 

21. 

22. 

~.r~ Hertzler admitted that he 

had been advised by the Di.rect:Or of Racrea tion and Parks that

the. westerly end of Denbigh BOulevard had not been completed by 

tha State Highway pepa.rtmen.1:. because the city had_not completed 

the parking lot due to a g.ravel shortage. In addition, ha· 

stated th.at there were no trash cans. in the park. and that trash 

and debris existed in the park. area, sines it: was not bei:ig 

24. ·.cleaned up. He. testifi~ that the park rangers- a."ld Newport 

25. 

26. 

27. 

:m:!ws· ,_"3olice Department may- have.· patrolled tb.e Denbigh Bou.lavard 

boat ramp/park without his knowladge: of their havi..~g been at 

the park. The City· Attorney :requested t."-lat 1-4..r. Hertzler itemize 
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2s. 

29. 

30 .. 

Jl. 

:n=-. 

33. 

l. 

2. 

-:> _, . 
,, 
'i • 

,... 
::>. 

,. 
•;). 

7. 

8. 

9. 

10. 

11. 

t ior had :=-ecords . mado and M.r. Her z -
when the· patrOl3 weXa - ·. d 

. · i on Ju.""\e 14, 1974, a:i 
.i-~ ... ,vehicular traff c-

h-::id 1"-ept. of ,_.,~ ... 273 !Joat.3 traffic was 93 cars, 

1974. 
1 .1 197 4, t.."li.e car 

On June -~, J.49 boats in 

river. 

t.11.e ri.ver. M.:. 

7 4 it was 112 on June 15. 19 , 
ca.rs, 

ti.=.es.he had 
Hartzler-was asked hOW many ·~·od 

, · a Ee te.st.i..i.i-
. . al hol in the par.;<: are • 

obse~re<l- pe<:>ple drinking CO• , g ...... .; .... r:.ay not exist 
. bl m alt.~cu ~ M~ 

a contL"luou.a pro e ' 
the crin.~i~g was 

ev'?.r.f day of th-a ·,;e.a:k. Hr. :lertzl~r was as:<ad now ::::a=:y ti.::le,s .na 

had o:Osarved peopla u.r~ nating in the par1<. Ee r~sponded t..'1at 

ha observed hum.an waste and toilet naoe.::: in t.~a .area a:ld t.11at 

he observed a teanagar standing on the to? of th.e boat house 

reliavfa1g hi.IJ.self into the War.vick River. :Hr-. l-!artzl~::: was 

asked how many t~s he had observed hu.7:1an waste on the 

ground in the park/r>oat ra;.--up area. He respond.ad t.'lat ne had 

observed hUI:an waste in the a?:ea on several occasion3. Ee was 

asked how he had concluded that the entire boat ra.'Up/park area 

soelJ.ed of human faces ai.""ld uri..""l.e, and he responced that t!le area 

smelled lika this to him. At this point, he was asked wh.e:thtU' 

12.. or not the odors ha sM»lled were cominq from the niarshl.ands 

13. . which. su.rrott:ided ths area along with the odors which accompanied 

15. 

16. 

17. 

18. 

19. 

lcr.11 tide.3.. He responded that the area smelled from t.l-ie prasenea -

of human feces and urine. Mr. Hertzler was.asked pow the lack 

of water foun-t.ains and the lack of public tel~P1lones interfered 

with his use of his own property• He responded that numerous 

users of t.l-ie park had come to his home On nt:Irerous oc:::asions 

and requestsd- watsr and use of the telephone. lie testified 
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20. 

21. 

22. 

23. 

24. 

25. 

27. 

23. 

2). 

3~. 

31. 

33. 

3
,, .., . 
. , 
~Jo 

2 • 

.., 
.) . 
4 .. 

,,
o. 

7. 

3 .. 

9. 

10-

, , 
_t. .J.. 

12~ 

~' 

I 
I tL'ler3 was a need for. public. talephones in case of emergencies. 

I He was asked how t.i.e river traffic interfered with his use of 

I. . . . 
,,is own property. ae respondad that there should be "no wake" 

~igns posted ta reduce the speed of the watex: traffic whic~ 

'tas causing erosion to his property and damaging his rope li:ias 

c;:m his· boats. Howave.r, he admitted that all the river traffic 

h~s not origiliate· from the Denbi9h Boulevard boat :r~ 
I· facility. lie was asked· how teenagers- sitting- on t..lie top of 

~ii.a_ boat house· interfer.ed with his· use of his own p=operty. Ee 

!responded~ by saying tha pa:r1' needad full· ti.ce supervision in 

~'-le interest• of safety and public ordar;. 

TSSTI.:-IO~lY OP v~ON . S. BRIGGS. 

'I'he second witness to testify was another.· Compla.inant, 

nar:lely ~ .Hr. Var:no.n c: B · • ""'· · r.iggs, wno xe.siC.as -· .-~ "",. p.C .O~ ve~;;)J..g{l 

3.rigg-s testi.fisd t.i.'-iat he was conC3rnaA -'- ·. , · ...... ~ou-.:. tna fact that 

th.a we3tarly end of Decl)i.gh Bou.lev"" ... d .._ haa not been completed. 

Ha fur't..'i-iar stated t."iat he ver.1 seldom wi:ant to - the park and 

that he had never gone down to the oa-~- a- ""' ~ ..... ,... ...ea on Wi.e We-2kend.3 .. 

Ha testified that thare had been -~ t.ramendous increa,s.e in 

vehicular traffic since 1 peop e start.ad using t:i.a boat. rar:Ip. He 

testified that the area was unsupervised. 

On cross-exa..m.i.."lation ~1r Bri .r - ·- - ggs admitted that hs did 

not live wi.i-1-..:-·vi~.... --...~ ........ or tha park/boat r amp area. In addition, 

he admitted. t."lat. his home was located completely outsida of 
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13. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24 .. 

25. 

27 .. 

28. 

30. 

31. 

32. 

J4. 

, 
.:... . 
2. 

J. 

,1 ... . 
.... 
:,) .. 

the a::-ea where the paric; is 1_ocatsd. Ha fur-th.er t.esti:t.~ .. , . t;:iat 

he had never seen huznan feces in t.ioia park area nor had hd 

srr.elled the odor of huma!'l feces o:r urine in tbe park area. He 

ad.mi tted that he had not ob.served an.y f igh·ti.ng or disorearl7 

activity, in the. park/boat ramp area. In aC.d.ition, hs ad;n.it~d 

~~at he had not obse.rvad. anyone drinking alcoholic beverage3 

in the park/boat ramp araa. At t.'1.is point, counsel for the 

Complainants advised th3 Court that t.'-le Complai."lants bad no 

further evidence. 

TESTD-10NY OP RONALD BURH:OUGBS 

The first witness to testify· on behalf_ of t.~e Ci~j of 

Newport: News- was, Mr. Ron.al.d Bw:r:ouqh.a ~ Director of Par~ and 

Rec:raation for the Cit.:;;.~o.f Newport Naws. ?-'..r. Burroughs 

testi.!irad that the park was open to th.a public.. It was operatin.~ 

as .a park although it was not complete. He tastifi~d further 

that t."'la p::.:oblam was how -to cloSiS the- parl~ and how to f i..""lish 

bacause. of material shortag&. Hs testified that-the closing of 

the park woul.d create a great reaction from t-~a generai public 

and create a-.. <r-eat problem for him. and his depa:tment. Under 

direct exami."laci.on, Nr .. Burrough!:. testified that he had spoken 

to ~·l:!:'. -:Iertzler on nu.-nerous occasions regard.L."'l9 N::-. =:artzler' s 

com?laints about t..~e Denbigh Boulavard parx/boat r~ facility. 

:•lr. Burroughs testifi..sd that the westerly end of Denbigh 

Boule"'lard Park would be co.:tipleted by the. State Righ~ay Depa-~-

reent aftar t."la ci~.t' completed the parking lot i:i +-'-le boat ramp 

area. He explained t."J.iat the:re had been a dalay in the 
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i. co.:nplation of tha parki:.."lg 10-:: due to a s.:=avel shortage. Ee 

8. testifiad that traa:h cans would be installed h:mediat.ely. He 

9. 

11. 

12. 

13. 

14. 

15. 

15. 

17. 

18. 

19. 

20 .. 

21.. 

22. 

23. 

24. 

25. 

25. 

27. 

28. 

29. 

30. 

31 .. 

32. 

34. 

....!.,. ... 

testified t..liat signs had beeu;,:posted on the pier indicating 

t.:.t-iat:· ·swimmjng and diving from tha pier or boat ramp was 

prohibit.ad. 

Nr. Bu.rroug.,."'ls testified ~"'lat there were no 

regul.atio113requ.ir.in9 the establishment of sanitary facilities 

at the park.. Be testified that there were sanitaxy facilities 

at.Newport News·City Park, which conta.ine<l·a golf course 

and other facilities~ He testified. theJ:a were sanitary 

:facilities at Deel: Park and al.so at 1'1awport News Huntington 

Park. 

Mr... Burroughs testified that the Newport News Park 

P..angars and police· officers along with juvenile offieers patrol 

t..'ie area. He. testified that he would,, try to comply with al.l of 

t.ha requests made by the Complainants.. 'l';-asb cans were on order 
-

a..,d they w0old be placed in~_tha park as soon a.s they. arrived. · 

Ha stated that he had. on.1.y enov.qh rang.ei;o:~vehicl.es to p~tJ:ol the 

park at spot. intal:'val.s and th.it ha wu afraid that any san.ita.ry 

facilities woul.(j be- vandalized. .... He testified that the bu£fa% 
·;.tr 

zone of trees would !Ml- planted in a;l ::irea to camoufla.qe the · 

park.L-i9 lot· area from Mr .. !Iertzla.r•s view. Be testified that 

"no parking• signs would beinstalled along the westerly end 

of Denbigh Boulevard Park where the par!( area was located. 

In addition, he- testified. that· t.:."'le 1.3-acra- tract- ·had been . 

acquired wit.ii the use of Federal, State and City funding. Mr. 

Burroughs tastifiad that the city established liason with the 

Virginia Coromis3ion of Outdoor Recreation for the purpos.a of 

p:::o7iding a f=c-a public boat:i:ig launch facility 0!1 a 13-2!.::::=3 

t::-act 0£ l~d locat~d at tha westarly -end 0£ .De:i1bigh Boul~7ard 

A ?~ 



:::>' 

7. 

~ 

..., ·• 

9. 

l'.J. 

11. 

12. 

13. 

actually acquired the 13-acre tract in Septa.mber, 1972. -· 
a::1cli·t.io:i, he testified ·t..'-lat t,,'1.e project had been approved by 

t.'1.<:? Virginia Institute of Marine Sci~ncea as t...'1·~ enviro~tal 

study conducted oy said agenC"J' was favorable. He stated ':..~ t 

the total investment in the park/'Doat ra;np area woounted to 

appro:d.I:lataly $139,000.00. Ee pointed out that t.~e boat house 

had existed prior to the purcha.e of the thirteen acra tract; 

hCT..,evsr:, hs stated that tha State Gama a.."ld Inland Pishe.ri.a.a 

Dap~tmerlt had paid for the.boat ramp. and parking· lot. Ee 

14. ftir--..ller exp.la.in.id that the coat of cOI:Jplsting ths westeJ:l7 and -

15. 1 of Denbigh BouJ.eva.rd woul.d be paid by the State Highway Depart-

16. ,. I!'.ant. In adc..ition,. Mr. Burr0U9hs testified tt:-at the -Denbigh 

17. 

lfl. 

19. 

2G. 

21. 

22. 

23 .. 

24. 

25. 

-
Boulevard Boat/Ramp Park area would not tolerate toi.let faciliti 

1

. serv'9d ~;· septic. tanks since the land is low and marsJ1y. 

· , Burrougbi al.so testi£ied no sanita~y sewer was allailabl.a along 

t.."1s tract where the park is located. Ha explained t..'1at tt...e 

closest sanitar.1 sewer line is. a forced m.ab which runs to the 

raar lio.e.: of tha l.ot lines· of the. property owners on t.~9 nortb

sida of Denbigh Boulevard. He· expl.ained that tha co&t would 

ba p:rob.ibiti~ in that a pump· installation a.11d ·a feeder line 

woul.d have· to be installed. . ae · e.m9.haaized t."'iat. based on- b.i3 
. 

reg-.Jlu .. obaex'Vationa ·of the area- that th$· area was. not in !leed 

27. _
1 

of perroanen~ toilat, facilities. He. further stated_ t..liat pa.st· 

23. 

2). 

3'.J. 

31. 

32. 

J 4. 

e~rience with public toilet facilities in· parks a."ld playg:-ounds 

has causad greater problems then they have solved. 

Af t~r t."'la close of tha evidence and after hea.rbq t.."'la 

argu:::ents of cot.msel, the Court daferred t.~e r~st for ~e 

ent=-..! of a TeJD?Or~I Reatrai.n.ing Order, .Out advis.ed t..ita pa._--t.ies 

t.:."-lat a further hearing would be hald in t.."'la form of a s~"'lc-oi cause-

w::.1_v t..~e cit~.'! should :not close t.."ie park. A naa.rbg- was sc.=.edul.ad 
A: 24 
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lfJ. 
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12. 

13. 

14. 
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16. 

17. 

18. 

19~ 

20. 

21. 

26. 

27. 

23. 
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.L, J..';Jj~ .. 

HRAP..ING O? AUGUST 1, 1974 

Tha Court heard arguments.on the Special ?lea filed 

on behalf of· Ha::.ry E. Atkinson, et als, all as :ceillbers of t.11e 

City Council of t..'1e City of :Newport News, r.equestin.g t..'-iat t.nay 

be disI:tlsaed as parties defendant. The Court overruled t..~a 

Sp-ecial. Plea, to which ruling t.~a .Respondents objected and ths 
exception was duJ.y ri.oted. David L. Hertzler was offered as 

a witness by the Compla..i..nant:J arid.following below is his 

testimony: 

TESTL."10MY Oi;t DAVID L. l:BRTZLE.R 

Hr. Hertzler testified that-noisy parties.at night, 

yeJ.ling and other ac+..i.vit:ies at the pan continued to be a 

problem and distw:bed him and.his fami1y. 'i.'he city had not 

placed "no wake 11 signs, and the river traffic cont.in.ued. to be 

a serious proi::>lem.,.. . The parking lot remained incomplets and 

he had o:Oserved a van stuck in the parking lot. Mr. Hert:l~r 

testified that t.~e city had placed trash receptacles in the 

park araa, but that the ::-eceptacles had not been located in 

areas which. woul.d ba convenient to parties using- the paz.k, and: 

t..11.ersfora,. reduce the debris: and l!tte:r problem.. He· testified 

t.'l-\at the city had placed bro ~mporary privies in t.lie pa.rx; · 

which Wl!!re. known as "porta-toilets0
, such as is used on con-· 

s truC--...ion sites.. . The pri vias were· located in t."Le park.in9 lot 

A. 25 
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'.) 1 
....} _._. 

32. 

33. 

1 

, ..... 

5. 

7. 

s. 

9. 

10. 

11. 

12. 

13. 

14. 

15 .. 

16. 

17 .• 

13. 

20. 

21. 

i:n t.li.e plain view of hi.s home, with t.'1.e doors opening i.."l the · 

direction of hia home, and that vandals h3.d writ.ten word.3 and 

t:1rcWn. paint on these facilities. The privies were u."lSightly. 

No lignts had been installed in t..'1.e par!~ area.; M:r:. Hertzler 

.; n.._-o..:iuced a l,,..,.,..a. n·-1-er 0-.;; ....... , ho+-.-· O""'"a"'~"' 0 ._11.at we~ ta!-tsn by hi:n ..... ...... - ....,. ~':1... ~~ ,_, '::7- r,..... ....- -

in to evidanca a."1.d testified concs:rning each· and averx pnotograph 

and t.':.a 9ro::ile!r'3 .raisad t>.ereby- The Cit:t' Atto.rn~y objec':.ad to 

t:'.le e:i-try of each and evecy photcg:::aph a.:.'1.d exceptio:is were 

duly noted. Tha list of photographs as e;~~ibits.is stated 

Plaintiff's E~~~ibit #1: ~.ir. Hertzler testified that 

this photo was ta."<en on June 7 1 1974 and t..'l-iat it sho-,.,ed sooe 

bottles on t..'1.e ground in the park area. Counsel for the 

Respondents objected to t.."le ad.'ilissil>ility of the photo on t..'1e 

gro~J.d tllat Mr. Hertzler had not established where t.."le bottles 

wera in the park.nor had he estal::tlished tbat.t.~a pr~sence of 
'· 

t..>ie. bottlas L1~rfared with Mr. Hertzler's use of his own 
. -.,. . 

property •... Tha photograph was ·aqmi tted into evidence and :warked 
. . ... :. . 

Plaintiff's Exhibit jl. Exception noted. On cross-exam.i..-iation 

Mr. Hertzler. stated . that the park· area. was not covered with 

bottles. He was a.Sked how t."'ie :presence of. th~·. bottles shown 

in the photo interfered with the use of his· property. Ha stated 

t..l-iat it a.'l'llloyed- him and t..11e.re ·were no trash cans at· ·Feat time. 

Plaintiff• s~ Exhibit t;2: · Mr. Hertzler testified t.'13t 

this photo was takan on Ju.'"18 25, 19 7 4 and that it showed a 

yom1gste.r on top of t..1-ie boat house.. Ee stated. that t.""lera should 
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22. 

23. 

24. 

26. 

27. 

be superrl.sion at the boat ramp. Counsel for the Respondents 

obj acted. to the admi3sibility of the. photo on t."-ls ground.3 that 

Mr. Hertzler had .not established ho-,., the presence. of a yo~'")g3ter 

on top of the boat.. house. interfered with the use- of his own. 

property. The photo was admitted and: marked Plaintiff's 

E:mibit ~2 •. E~.ooception noted •. · .. ,on cross-examination Mr. Hertr~r· 
. ..... 

. ·-~ ..... 

23. stated peopla did not clim!:> on the boat house every day; however, 

29. .:he stated ha was- concerned about t.:1eir safety •. 

Jl. 

J -. 

,L 

6 .. 

7. 

3,. 

1 C}. 

11. 

13. 

15. 

1 .:-... ·:J • 

Plai.ntiff'3 Ex...'liliit;;ff3: ~!r. Hertzler testified that 
. 

this photo was takan on June 28, 1974 and t..~at it showed a. boat·· 

trails= blocking a driveway.. Counsel for the Respondents 

objected to the admissibility of the photo on t.'ie grounds 
:·L:;" 

that it had not been establish~ how the presence of a -t:.::ail-sr 
·-:~· 

~- •!•:.> v-:rn prop.arty. 

f~il~::d to snow how long .• ~ . - • · ~'le ....ra.!.l-e.= had 

pa.=kad on t..~e road in .._-r-;-o.,.,.(.._ ·orr -1- .... e 
- - ~re '-'' d'l'"iv~-· •ay. r-:~ • 

- - .., .!.· •• ~ p.c.oto ~Tas 

.... occ-::r all of i-.:t::rta. He stated that t.'rie pictura sho·N"s-d a 
n~~d for ''no ;:>a ....... ~..:-_.; ~g 11 - 1· ..,. - b · 

- •• -- ;;;, :_.,:;'13 on ven igh Boulevard. 

Pla.L.--itiff's Ex."'libits tl4 & #5: 

t..'-1.:it t..;.ese photos. ware ta.kan .. on Jun.a 27 
I 1974 a!ld· showed tll~e 

people on top of ~he boat house. Counael fo~ 

obj9cted to t.~e ad..-n.i~""l.. ,..,._.; _1 _; .... _, of ,_ 
-~ ..J '-' tas photo on the grotmds 

that it had not been es.tabli·~·.~ed ~·~at. ~ - '-i.• the pr~senca .of the 

t.~:::~e peopla on.i top of t..~e beat housoe i."1ter£er~d with 
~\of .... -- . 

1:!·artzl~r' s usa of his OW!l pro?e.rt-.t. The 9hoto was adoitted 

not~d • A. 27 
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22. 

24. 

25. 

26. 

27. 

23 .. 

JO~ 

., 1 
.,.)_,. 

32. 

3L 

l .. 

2. 

3. 

4. 

6. 

7. 

8. 

9. 

10. 

11. 

.-12. 

1 , 

:?laint.iff' s E:th.ibi.t ~6: Mr.· HertzL~r testified ·...::-•:. 

thi3 p~oto was tnkan on June 27, 1974 and showed hor3es at t.:ia 
. 

boat r<1!np launc..."'l ~ea. He testi£iad that this situation 

annoyed him becau.sa horsas should not be perr:tit~ed in tha boat 

ra."':lp/park ar~a.. Counsel for the Respondenta object2ct to tb.e 

ad.a.issi!)ility of ths photo on t.'1.e grounds t.'-lat Mr .. flert:::le~ 

had failed to establlah. that t.""1a presence of. the ho.rsas in a...'ly· · 

· r:1ay int~:r£ai-ed wi.th the use o-f his; own property. The photo' 

was admitted and ~~'"'ed Plaintiff;s .Exhil:dt 36. Exception -

noted. On cross-examination Mr •.. Hertzler stated that the. 

presence of horses at the park area was not an ewryday 

occu...-=ence; how-e~r, he said t.~t tha photograph showed a need 

Plaintiff's E:-t."tlbit -17: Mr. Hertzler testifiad that 

t..lii3- photo tfas. taken on. June 1, 1974 a."ld showed what. he · 

catego::-i::ed as debris in the narshland area. Cou.,sel. for the 

P.es9oncant3 objected to the admissibility of t.~e photo on tile 

grounds that it h3d not been establis~ed how the presence of 

t.~is so call~d debris interf;erod -:'1it...'1 the rise of P.:.r .. He~zlar 1 s 

prop.arty D Tha photi: was adaittad and i:'.arkad Plai...-:tiff Is Sx.J.iibit 

~7. ::Sxception nc~d. 

Pla_int'.i'f.1..!:'t:! -;:::_-..--:-. .... -i::-_.;t ~8.· ~~y.· .,.. __ ... , • ....... -· ., 
- - ...,. - ·'""'' ;.J' • 1·_... J.·!;;::.!..- ~ z..:.er "t:.es"Ci.z:iac. that 

this photo was t~ken on JU.L--ie 7: .197 4 a."ld sha<.'1ed fom:- :l:m&<1eiser 

cans azid two !--ott.J.-ea on t'.'"""-· gro•·':".a-. ~ ~ - • ~ ~e testifi~d t..~at tb.~re 

were no trash receptacles at: this tir.e. Cou..11s~l for t::e 

Res::>onC.ents objected on the grou.-..ds that it had ::'lot been shown 

t:-iat four bu&ile.i.sar ca.-is a:.1d bio bottles on the grounc in!:er-

f er~d wi t.'l tha use of Mr. Hert:;:le.r' s own prop.arty. ·T!"le photo 

was admitted a~d narkad Plaintiff's Exhibit ~a. sxception 

noted. 
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13. 

14. 

13. 

16. 

17. 

18. 

19~ 

20. 

21. 

22. 

23. 

24. 

., ,... 

... .:> ·• 

26. 

27. 

28. 

29. 

30. 

32. 

].:.; . 
i -- . 
2. 

Plaintiff's EY ... i:il'.J:i.t ~9: Er. H2rtzler test.i~ied 

this photo ;.;as taken on J'-=J.a 7, 1374 and that it showed some 

wood piled up in ti.~e ·marshland are.a~ Cou.?}sel for the Res ponce 

objected to. the admissihili ty of -L'lis photo on'· tha ground.3. tb.at 

it had not been established tJ.~at this picture showed a conditio~ 

which intarf.ared wit.Ji Mi. 3:ertzler's use of his own prcpe.rty. 

T:1c photo was adm.i.tted and marked Plaintiff's E:K.l~ibit i9. 

E::.cception noted. 

Plaintiff 1 s Ex..'libit ~10:' .M.r •. Hertzler testi. fied· that. 

this photo· was .. taken on .Ju.."?.e· 30,. 1974 and that· it showed tr«;· 

people on top. of: t.~e boat house. · COu..").sel, for- t.;e Resporident:s. ·· 
..;., .:/" ~. 

objected to the admiss~li*'-1' of this.; phott> on t...1la. grou."ld!J that 
"'!'!-

Mr. Ilart:ler had failed . to· show how t."1e· pre·sence of t"'.'10 peop1e 
·:- . 

,• . . ' 

on top of the boat ho~.; interfe~d ;.;ith the'. usa ·of: hi3' own. 
. f 

property. The photO was- ru:lmitted· and marked Plaintiff's Exhil>it. 

:ftlO.. Excaptlon noted •. 

On August· 1, 19 7 4-, !-Ir. Hertzler testified on. direct 

examination t.,;,at he had taken t."le. fell.owing photoqraphs oi t..'ie 

Plain.tiff's Exhibit illl: Mr. Hertzler testified 

t.:.'lat t.i-iis photo was taken on July 23, 1974 arzd that it show~d 

th~ t:.;o port.a-toilets which the city ~ad !?lacai! in t.'-le parx area. 
since tha h.aari..ig 1;..;as hald on July 10, 1974. :,1::. ct~rt.zl3::: 

testi.tied that t..11.is concitio.n. a1"'!j_oyeci hi:n and tb.at-perm.an=nt 

sa.--iita:;:y facilitie3 should be i:;istalled. Couws.al fo::: ti.~e 

P..zspo;lc!a:tt.s object.ad to t..'-ia arl;:yi .;:;.sibili t.y o.:: tnis photo on 

O F t-:-.-:. ~ .• •o 00 ........ ~-toila~ LJ.terfar:-;tl wit .. ':. - --- -.. ,,. - -- of 
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.., 
I • 

:J • 

9. 

10. 

11. 

, ? ...__ -
13. 

14 .. 

propert.y. 

.. 1 -
i; -.1.. 3xcaptio~ noted. O.n cross-e::.:a::Unation ::..!.!:'. ii-=rtzle= agree 

~hat t:.~e ~~o ?Orta-toila~ had been painted by vandals s~-

s2q;.:e~t to thei= i~stallation and cont~ded t:~at this is one 

o= ~~a reasons SUfle-">'"Vision is neceasa_":f; howaver, he stat~d 

tI."lat t."'la p.rese.o.ce of b"le t"..ro po:i:ta-toilets was o~noxioU3 to 

his-. vie-.1. ·-. 

Plaintiff's Exhibit ~12: ·Mr. Hertzler tastifi~ 

15. that ~'lis photo was taken on Ju.ly 30, ·1974 and that it showed 

13. the two po:rta-toilet.s in. t:.'le rear of the parking lot along 

17. with what ha catsgarized as,i.nsu£ficient pl~ting of trees 

lS.. an4 shrcl:>be.ry as a buffar by tha. city on the fringe -antrance-

19. to the parltl::iq lot.· Counsel. for the Respondents objected to 

20. the adr:d.ssibilit-..1 of th.a photo o:n. tila grounds t..'1.at t.">ia con-· 

21. ditions in t.~e photo i~ no way es~lished t:~at Mr. Eartzler 

22. was being deprived tha use, of his own p.;:operty. Tha photo 

23. 

no tad. On cross-examj aatio.tt ?-i.r. HertzJ.ar agreed that the 

25. picturs showed that the cars were parked 1n an orderly canner. 

26. Plainti.ff•s· E~hibit.. il.3: :Mr. llertzJ.ar testifia-d that. 

27 .. t..'1.is pictu...-e was talc.en· on July 30, 1974 and that it showed water 

23. in tha ditch along the fringe of the parki.."lg lot entrance9' lie 

29. cor:iplained t.l-iat t.'le ditch should be covered. Counsel for 

R~spondant3 o:l:>jected to the aamiss.ibility of the photo on t..i..ie 

31. grou.--ids that t..'-ls condi·::ions in tbe pictura .L"l no-way established 

32. an i~~a=faranca wit.~ Mr. Bertzler's usa of his cwn property. 

The photo was adl:lit-ted and marked Plai.nti£f' s Ex."l.ibit "frl3. 

Exca9tion noted. 
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Plaintiff's Z:<:.'1.ibit ~~14: ~9rtzlar tastifiad 

t'lo C3.rs a.J.cl :...·10 ho.at trail~rs park.ad in t....11.e pa:::d.u9 let . 

4. testified t."-lat it also snowed his ho~ in tl1-a bac~<ground. 

S. Cou."'lsel for th.e Respondents objected to t..."'le ad.-nissi.bility of 

G.. '· t.."-lis photo on e1e grolL"lds that the conditions in t.11e pict-:Jre 

7. in ·no way established ar1 interfarance with Hr. Hert::ler• s usa 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

15 .. 

17. 

18. 

19~ 

of his own property. The photo was ad.mi tted and oarked . 

Plaintiff's Ex..'lil>it ~14. Exception noted.·. 

Plaintiff• s Ex.t.iil>it ~l5: Mr. Hertzler testified 

t.l-iat this photo was taken on Ju1y 18, 1974 and that it shC"..red 

a va."l stuck. i!:t t.~e . parking lot. Cou."lsel for the Responeent.s 

objected to the admissibility of this photo on the ground.a 

t.."-lat t..~a condition shown in the picture in no. way established 

an interfarance with M:r. Hertzle.r'a use of his own property. 

The phoi:O was admitted and marked Plaintiff's Exhibit~~l5. 

Exception noted.· 

Plaiotiif' s Ex.."'iil>it *16: 1-1.r. I!ertzla:r testi:fiad that 

this photo was taken on July 11, 1974 and that it showed t."'le 

20. · inco:::plet9ness of ti.~e parking lot. Counsel for t.."'la Respondents 

21. _ qbjected to the ad:n.issil>ility of ~~e photo on the grounds that· 

22.. t...1le condition in no way, showed a"l interferance u.,~e of his own 

23. property.·· The photo was ad.L"'llitted · and mark.ad Plaintiff's 

24. Ex .. ~ibit· il6.. Exception noted •. On cross-examination- Mr. 

25. .:rertzler admitted that the presence of t..'-le tractor L, the 

25. picture showed that.tha'city was.making an affo.rt. to complete 

t:.he parkinq lo!:. 
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23. 

Jr). 

33. 

"l ·'4 
.... ':%. 

2. 

5. 

6. 

7. 

8. 

10. 

11 .. 

12. 

13. 

14. 

15. 

, -
.!.be 

17. 

13. 

13. 

20. 

Pla.L'1.tiff's Ex..."li.bit ~17: Br. Hertzler tastL':ied 

that t.~1is photo '.'/as taken on June 28, 197 4 and t21at it. shcwe~ 

a boat traveling at a hig~1 rata of s9eed on t:1e Wa.i:wick ?..i ver 

in proximity to the par~<. Cou.-isel for t.'1e Res;x:mdents objected 

to t.~e admi!ls.i!:>ili ty of t..'1is photo on the grounds that ti'..a 

:river traffic bore no relation to the operation of t.'1-ie ;>ark are 

and ir. no way sha.tied a.."1 i.."lterferance with ~Ir. H~rtzler' s use 

cf hi3 O'.,of.l oronertv. 
~ . .. Th:e yhoto was adrai tted a.'1d ::13.rl~ed 

Plaintif!:'s E::{..11.ibit ·~17.. Exception not.ed. 

Plaintiff's E:w.'libit :ifl8: !·'tr. Elertzler testified 

tb.at this photo was ta.k-an on June 7, 1974 and t."lat it showed 

tr2.sh in tha tL"ldar!Jrush' in the park araa. Counsal for t.'1e 

Respondents objected to t.~e ad.11.issi.bility of,t.:.~e photo on t.'1-ie 

grounds t.~at tha condition in the pictura in no way esta.Olishad 

an interference wit.~ !-!r. Hartzler's use of his cr-~n pro:?erty. 

The photo was admitted and marksd Plaintiff's Ex..~oit ~13. 

E::<ception noted. 

?lain-tiff's Ex..~ibit ~19: Mr. Hertzler tastifisd that 

this photo was taken on June S, 1974 a.,d b"lat it showed three 

peopl.a on the pisr. Ha stated that one of them was uri..~ting . 

in.to the water and another drinkinq beer. Counsel for t.'ie 

Respondents objsctad to the admissibility of this photo on 

t..11.e grounds that th& cond.ition.in the pictw:a'in no w~y establi 

shadan. intarfarenc:a with Mr. Hert:ler's use of his er~ proper 

Th~ photo was admitted and ma.r!~ed Plainti.£f's E.xh.il>it ~19. 

Exception notad. On cross-examination Hr. Hertzler was asked 

how ha concludad that the young :nan was urinating in to t..rie 
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22 ... 
water. He responded that. the photo clsarly showed that the 

you."'lg man was urinating and t.~at t_~i.s condition show-ed the 

2 'l. was asked that assuming that t...1le you.."'lg man was urinating in 

need for Pe.rma.ne:nt sanitary facilities. Then Nr. B:ert:?:lsr 

25 .. 
tha water, how could we assume t.'1at he would use a :sa..71i ta_ry 

26. . facility even if one was present. Mr. Hart:i:lar re~pondad 
27. ·.by saying t.~at the picture clearly sr..owed t.'lat pennanent 

23~ . sanita:ry faci.litias were needad. 

29 .. 
Plaintiff's Ex."'libit. ~20: ~..r • .H~rtzlar te3ti:fied t..'"1at _ 

30. · .t-~is was a copy of a letter which he had sent to Mr~ Ronald 

31. Burroughs/ Director of Pa....-k3 and Recreation for the ·C;ity of ,.., 
~ .. · ... 
33. 

34. 

2. 

.., 
J. 

6. 

7. 

B. 

9. 

10. 

, l -- . 
12. 

N-ewport News. Be tastified that the latter contained a list 

of his complaints and suggestions as to how to rectify ths 

described condition3. His testimony on direct a~d cross 

examination rega=di..~g -;:.nis le~t~r is set £o~t!i in the writ~n 

statement of the case. 

Plaintiff's Exhibit ~21: H.r~ Hertzler testifie-Q that 

he had drawn this map sho""'ing the Denbigh Bou1.evard Boat Ramp/ 

Park araa along with locations of 3ome o.E the a.butting 9.roperty 

owners. He admitted that th~~,c"Was not drawn to scale. 

Counsel for ths Respondents obje~ted to t.ha admissibility of 

the map on tha grounds. t.;,at. it had not been drawn to scale 

and on th.e grounds t.1-iat values had been placed on certain. 

• • -4.'I.. b · · t ti ted "Pha Co, ..... ~ 2-".,... ~ ~ted pr .. opertias w1._..out e.i.ng su.os an a • - ......... - _ ................. 

th.a map into evidance solely for the purpose of showing be 

design of the arsa. 
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31. 
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:Mr. Hertzler testified that Denbigh Boulevard 

·was now passable·,,. t..'lat speed limits were poseed and that "no 

pa::!~ing 11 signs- had been posted along the streets. A "no 

sw]mming• sign was posted on the boat house and: that sigiis 

in two locations . announced t.1ie park trails were closed at 

sundown. Eowe"19r, the remaindar of the park remained open 

24 hours a day, and_ this consisted of the . boat ramp a.'"ld pa.rkillg 

lot. 

Nr. Hartzler also· testified that so:ne debris had 

been. removed. Mr. Hert2lar. kept records of ths traffic problams 

and presentedt them.. The·buffar st.rip was· completely inadequate. 

and merely·was·one·ahrub deep. There.were no te.lephone• or 
·~ . .;. 

·water facil.ities in the park. Ha continu&d to- have requests· 
:::) 

for t..1le· use. of teleobanes and water at his home. · 
' -

Hr. Hertzler testified that watar and sewer were . 

available- and t..'lat disturbances at. night had not dec:::2ased. 

Loud parties and par"'...icula:rly noisy com.i..,gs a..""ld goi:."'lgs or 

ca.rs could be heard into the early morning hou...-s •.. Hr. Hertzler 
. . 

testified ti.'lat' t..~e park was·. built in an· Rl. subdivision and that 

it was a raqional. park. He request.ad that the par};. be clos9d 

until adeqnats supervision and. facilities, insuring: heal th and 

saiaty standards for tha public a."ld t.t-ia surzou."'ldi..-riq -::>rivata 

ho1.neownars, 'ilas e3 tablisned~ 

lie test.i~i~d to a recent arrest :oade by tl:le ?Oli=e 

' h ' m~~ arras~ Fnllow~~ a ~oi3V ad.jn.ce::t to h.:i.::; hoU'.S at ~.e :par.~. ..:..!.1.~ " - '- ~ ~ - - ; --- ~-. ~ 

par-i.:.y t.1-iat ~-1as bebg co!lductad at t...."-1.e par};. ~p ~0r·~~1~~ ~ 1 so 
.;....:....... . -·-. -- -- --

tastified to operators of rr-.ctor v~hicla3 p.grfo.rmi.:lg; ··c.oo-lolli~s" 
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in tha soft area 0£ the par1~ing lot. The autoi=obiles were 

"") 
I > driven in circles on tha par~ing lot and were creating a 

disturbance. Hr. Hertzler testifiad t:o making a ::::.aqt.!est for 

9. police assistance, but, by t.>ie time th.a police arrived, t...>is 

10.. ; allsgad offel".de.rs had left. 

11. 

14. 

15 .. 

16. 

17. 

13. 

19. 

20 .. 

?1 --· 
22. 

23 .. 

25~ 

26. 

")~ 

... I • 

28. 

-... . ., 
.. J.:; .. 

--; , _,._, .. 

., 

I 
I 
I 

f 
I 

TESTIHONY OF OPFIQ!R .MA...'Ut MUZA 

T:"le second witness called to tha stand by the Colll-

plainants was Officer Mark Muza, who se:.r"les as a police officer 
. 

on tha Newport News Police Boat. He testified t..'-lat the city 

has only 2 polics boats to patrol a verI large area. 

Huza estimated that 80% of those persons who previousl.~ 

used the Deep Creek.Barbor had switched to the Denbigh Boulevard 

river. He testified that the road and t.'le parking lot were 

considerable congestion and problems. Mu.za ind.icatsd that there 

should he personnel on hand at. tlie boat. ramp to disciplbe 

and ragul.ats boat operators. Bs indicatsd that due to the large 

usage by t.11e public, that it was necessa.ry tq, keep.. ona boat in 

t.'la area on such days. It was his opinion that a ha.::ardoll3 

condition existed at th.a park due to tha conditions that ha 

obsert.N!d. Muza's boat patrollad the area of t.~a James River 

extending from C & O piers to the northarn end of tile city a.~d 

contained t"'la area whers the Denbigh. Bouleva.rd Par~ ra.'":lp 

-,;as locatsd,. a.3 well a.3 t..'-ie Har11ic.k. River. 
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I 

to rdarra..T'lt writing the operators a S!.l!:'JI'.Ons. He a<'i:'"l;t':.9d t.:J...:it: 

h<ld not observed any hu.r:ian feces nor had he s::nelled e.:iy :i~..T...a.n 

fec~s or urine i~ the Denpigh 3oat R~~p/Pa=k area. 

The city called to t-1'1e stand Mr. Ro::iald Bu=roughs, 

Director of Parks and Recreation for the City of Nei:-1port ~!ews. 

1'!r. Burroughs testifie~ that ti."1e parking lot had b.een gravaJ.led 

on. July 19, 1974· bu1= had not fully been co::J?leted and tb.at the 

St~ta Highway Department had completed t.~e westerly end of 

Denbigh Boulavard leading into the park/boat ramp- area on 

July 25, 1974. In addi.tion Mr. Burroughs testified t."lat prior 

to the colt\!)letrlon of ~~e westerly end of Denbigh Bouieva:d 

city crews watered the road in an effort to alleviat9 the 

dust oroblem Mr. Hertzler complained about.. His testimony. 

19. I regarding ~"1e ins~a~1ation of pexmanent sanitary facilities 

20. was repetiti-v--e of t.lJe. testimony he gave on July 10,. 1974. 

21. : He stated t.."lat trash. receptacles had been placed _in the 

22~ boat ramp/park area· on July -3i, 1974. His testi:no::;iy revealed 

23. \that "no parking" sigrul had been placed· along Denbigh.. Boulevard 

24. . whe,ra t...l-ie par~ area is. locatee.. In addition, he stated t.1.at 

;zs. !since the_ first hearing on.Juiy 10, 1974, t..""!e- following i=;:>rove-

I 

?"" ··, .. -·_v. ... ·. 

L___ __ 

r:-;.ent3 had been. mada~ That: a 25 mi la per .houi: speeq. · l.i.mi. t sign -~ 
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5. 

7 .. 

3. 

9. 

10. 

11. 

13. 

14. 

15. 

16. 

17. 

13. 

19~ 

. 21. 

i 

fad be~n posted near tha ent=a..~ce to t.'1e park; that Vepco 
i . 

fueen con-l:ac~ad and t.""iat he had contacted eac..."'1 r·3-'3idznt who _ 
I ·. 
b
1 
n D,3n1Jigh Bou_l e·~·rd i' n .; .. ::-. 0 a~a 4 _.,,.,...,.re .,._,h. ' • 1 .i.. d ..... , 

VQ; _ "'---- .i........ .., • .L ... w \-i e· par1~ is _oca ... e .__.. I . 
rind out ~-rhet.."la.r.:·~or not t.11ey had a."'ly objection to t.11e lighting I . 
pl~-i. He stated there were- no objection3. T.!:1.at signs had been 
! 
posted. at t..11a 2ntranca to the natw:a trails indicating the trails 
I 
?lose at sundown; that ranger patrols through. the araa had 
I 
been inc=sased and t..'"1e r·Iew:>ort Haws Police Depa=~-:-en t had 
I . 
bontintlSd i<:s regular patrols. ;.ia st.a-:.ed that l1-e .. Jisi.ted 

~'19 area en a regular basis and that ha a·!:: no ti:we obsaried 

kn~i hur.lan ~'13Ste on t.1:.a ground no.:r had he s::-.ell~d ti-lo cdor 
I -· 
b:r hwnan waste or urine; in th.a area. .Mr. Burrough3 stated 
I 
I 

~:.-iat he had :urchased a lifa ring a."ld life line which ha 

lpla:::ed on tha boat ho'U.3e; however, the next day ti.'1.e davices 

bad baen stola.11~ In addition he testified th.at. th.e rules 
I 
!and ~egul.ations contained in Chapter 26 of the Newport Naws City 

' Code govern conduct and activity in a park ~-id t.'1.at no- signs 

govern.in,g conduct would be posted as raquested by .M.r. Hartzler. 

Ha e~phasized that ~"le cr.i.Ii:tl.nal laws were being enforced by 

t..rie rangers and the Newport News Polic~ Depart.-nent. Tha:t it 
I 
1was impossible to close the park at sur..down because people 

!would be out in their ooats .. 

TEST:U~l OF JOBa TE!U!IDER 
. i 

j 
iTekinde::, 

Tha second witness for the. city was .Hr. John 

Parl~ Supervisor for the· Recreation and Parks 

Dapartment of tha City of Newport News. Hi$·;;'.testimony 

I • 
revealed tee following: 
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'.22. 

? .• 
-~· 

25. 

27. 

28 • 

.., ') ....,_,. 

33~ 

I 

L __ 

I 
Be t~stifiad ~~at ha had i.n~t.ructed t."'le range.rs 

Jo keep a log of their patrols t..'1.rough tha Denbigh Bou.leva..rd I . . 
Par;t arsa for purposes of showing the Court that t.~e a.-ea 

Jas being properly patrolled. His testil:r.ony r:evealed that 

J.,,e f ollawing pat...-ols wera made a:id tha following condi tlons 

Jxistad at the time these patrols were made: 
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PA'rP.CLS MADE: BY JULIUS i-t. GP.IP PITH, PAR:.\ R:'\:1GER, 

July 12, 1974 2:30 P.H. 3:10 p .: .. 1. 

July 13, 1974 11:00 A.~1. 11:30 A. ?'1. 

July 13, 1974 2:40 p .~:!:. 3:05 '::> .. .... • .. ·1. 

July 14, 1974 11:12 A.H. 11:24 A.!1. 

July 14, 1974 2:15 P.H. 2:45 P.M. 

·July 15, 1974 1:50 P.M. 2:05 p. ~·!. 

July 16, 1974 3:15 P.H. 3:30 p -~·!. 

July 17, 1974 2:45 P.M. 3:00 P.M. 

July 18, 1974 3:41 P.M. 4:02 P.M. 

July 19, 1974 2:45 p .11. 3;10 p. 1>1. 

July 20, 1974 12:00 Noon i2 :.ro P.H. 

July 21, 1974 11:15 A.M. 11:29 A.M. 

July 22, 1974 11:35 A ... "141 11:50 A • .M. 

July 23, 1974 1:55 P.M. 2:15 P.M. 

July 24, 1974 3:33 P.M. 3:40 p .)1. 

. July 25, 1974 11:40 A.M .. 11:53 A.M. 

July 26, 1974 1:55 P'.M. 2:15 P.M. 

July 27, 1974 9:40 A.M. 9:45 A. !.f. 

July 2e, 1974. 10:00 A.M. 10:35 A.M-

July 23, 1974 3:15 P.H~ _ 3:35 p .!1. . ·;:-
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It was only blatant and ol:>vious aituat:.ions 

to contr:::>l. did not 

drinking in pi::blic. 

At t...'1e August l, 1974 hea.ri..,g, P...r. Fred .r.ti.ric..~, 

Superintendent of Public Ralation.s for tha City of Newport News, 

testifi~d t..."1.at he had bee..>t instructed by Ronald Burroughs, 

Director of Parks a."ld .Racraatlon for t.~e Ci t~l of }ie;.rport News, 

to.ta~a photograph.3 of the Danbi.l;h Boulevard Boat Rxr.p/?a-.-X 

area. T.ha fol1owing photographs- were ta.~en a"ld duly ad.mi ttad 

into evidence: 

Raspondents Exhj Oit il: i'ir. Mirick· testified that 

t.liis photo was taken on Jul.y 2 5 , 19 7 ~ a.""ld t.11at it sh~..,ed t.~ 

boat house· and natw=a trail.. .a:a testi.fiad that the. conditions. 

sho-~n in t..~e picture were t.11e sa:ne aa t.."'=Ja con di t.ion9 ha ob-

ser..red .when tha. p.hot09raph Tila.S· taJten. 

· P.a.spond&rts ~ibit *2: N.r ... Hirick testified that· 

t..1-iia photo waso ta.1<.an· on July 25, 1974 and that it. showed.a 

pier· and t.h.9_ presence· of trash r~ceptacles .. 

:R.espo!!.d.ants Bx.1ti.:::Jit· '<¥3: .Mr. Miric.11: testified t~at 

A. 50 
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this photo was taken on July 251 

.,...oat bouse. 
· a... thP »J • d ~hat on the pier ._ , testifia -sitting . t -!1S· i-!r. Hiri~ 

Jo.... Ex...--iib i .• . ...., o 
P-.esioondan....... · • t .: .... showed '-'JI 

- ., 974 and tha .l..~ Jul·., 25, -.. . . • to ·.uoa9 taken on -this pno 

... o+-s 
O r-i-a-toi.1.."' -p --
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, par.:.:. 

R.es:;>ondents Exhibit :J6 ! Hr. r-!i::-ic.k tcstifi~d t.~at 
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children on ti1e 1)1e:!: and t21a 

~d th.at it s;-rowed soma 

~)resence of -=. trash L"·3G·~:;> tac la .in fz.~n-= of the. pier h~ad.i."!g to the boat 11ou.se. 

photo was 
:R~spondent.s Bxhii:>it ~ 7: 1:·1r. Mirick t~:5!:.:!.£iad t..:.iat 

ta::C:an o.n July 25, 
1974 and that it showed 

ooat .ho:Jsa ·3..."ld some peo9le along wi 'th trash raceptacl~s. 

this photo was ta.~e.n on July 251 l:J7'1 and shmved a natuza trail 

Responde:::J.ts Exhibit Ja: Hr. Hi.rick tastified t..J.iat 

a..r1C. br idga izi the park a!'ea. 

boat housa L.1. t..t.ie Denbigh 3ouJ.evard Park • 

this photo wa3 ta~en on July 25,.1974 a~d showed the pier and 

!1espondants Exhibit ii9: Vir. Ioli.rick testified that 

t.hi3 photo was ta.itgn on July 23, 1374 .:ind that it s.!lcwed the 

Rcs9ondants Exhibit JlO: ~1r. ('.lirick testified that 

parking lot wit.."1 vehicles park.ad in an orderly ma...-.-nar • 
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~ .J. 

19. 

20~ 

., .., 
;... .. -
23. 

24. 

25. 

26. 

27. 

2-3. 

29 .. 

?..2::3'._)0.ndants EX:"l.ibit. ~ll! i·~. ?.onald. Burrough3, 

Director of Par.ks antl .P.acreat.ion for tha City of ~:ewport riaw · 

t.estifiad that he took this photo on July lS., 1974. He 

testified t.'-iat t.'-iis pi~ture clearly shows t'hat the presenca 

of sanitary facilities- causes grsatar problems t.'!a.4 they solve. 

S·a further testified t.-:.iat ths city had placed b°"lase two porta.

toilet.s in t..~e park on a trial :!:Iasis; however, he advised that "'0 

tihe faci.lities wouJ.d be-·removed i:mraediately.:k (See page 36) 

P.espondsnt.3 Ex.11.i.Qit ~12:: Nr. Burrougl°'.s testified 

that he took this photo on July 31,. · 1974 and that it showed. 

pe~pla. on the pier and a ·trail. in t.J1e park. Ha tastified 

e.i.at tha pictnr& showed. what t..~e conditions at the park· a..~a

-uere l.ik-s on t~e occasions when he visited the· area .... ae 

300 ·testified til.at he, in his capacity as Director of Parks and 

31. Recreation·, visited t..~e area on a :r:-egular basis. 

32~ 

33. 

_L. 

2. 

3. 

4. 

5. 

6. 

7. 

.8 .• 

·.;.. ·9·:. 
,· ·.;.. P• ·. 

'•' 

i:!.espondents E:dl~it ~13: Mr. Burroughs testified. t.~at 

h&'·,·took thi3 photo on. July 31,, 1974 and that it showed a vie".17 

of the Denbigh Boulevard. ?-oad along wit,.;, shxubs a.i-id t...'le pal:'king 

lot with cars park.ad in an orderly manner. 

Raspo:nciants Ex.."libi t ¥.-14 ·~ Mr. Burroughs testified 

t.~1at. tl1Ls .?hcto was ta.:<.:.en on July 31, 1)74 · a."1.d that it show-ed 

a 9ic~:ir~ of one of the ovgrlooks. 

Respondents Exhibit. ~15: .Hr. Burroughs testified 

that t.'1is ?ictu..."'"a was ta~en on July 31, · 1974 and that it 

s~1.owed t..~at the d.ity had posted signs sha>1ing t..~at tha nature 

t;rails close at sunset. He t.a3tifiad th.at this closing was 

being enforced. 
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10. 

11. 

12. 

13. 

16. 

17 .. 

19, 

20. 

21. 

Respondant.s Exhibit il6: .Mr. :Burroughs testified 

that this photo was taken on July 31~ 1974 and that it sho-~ed 

D~e parking lot area with cars parked therein in an orderly 

manner. 

P.esponi!ents Exhibit ;fl 7: N.r. Burro~ghs testified 

that w..is was a copy of a letter from Mr. Mickey Mc.."iamal:'a, Assis-

tant Director of Public Wor:io:s" directed to Hr. Ames of Vepco 

requesting a light:.ing layout plan and a cost b:rea.k down.. Hr. 

B·ur~ughs testifi.ed that this. clearly showed that the city 

was II'.aking an effort to provide lighting for the area.. The 

letter was ad:nitted into evidence. . . 

Respondents Exhibit ~18: Mr. Burroughs testified 

22. that Major Austin. 0£ tha I'lewport News Police Department had 

2 3. . advisad. in this letter that· police patrols were being CO!l_: 

24. ducted t.1l.rough the _area on al.l.: shifts and that two complaints 

25. 

25. 

27. 

23. 

29. 

JO. 

31. 

33. 

-, ~ 
.J ... : • 

" 

of misconduct had been received. Mr. Burroughs testifie<i 

t,.i.at this letter clearly shewed that t.lie araa was being 

proparly pat.rolled and that the0mssoenduct at tha park 
:!..· 

involved only isolated incident.s of. t..~e type that occur 

t..11.;=oughout the city. 'i'he letter was admittsd into evidence-. 

Raspondents Exhibit *19:. Mr. Burroughs testified 

t..1-iat he racisved thl..s letter from· #ajor Williams of. the 
"'~ :· . 

Newport News Police Department wherel:n ha advised that water 

patrols ~ad been conducted through the Denbigh Boulava:i:d 

Boat Ramp/Par~ araa and that there was no record of a.~y 
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20. 
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22. 

di3orders. Hr. 3u=roug~s furthar tasti£led ~1at ~djor Willi~ 

atlvised in the le~tsr that sore intan;ive p3trals ~ould ba 

'I'he city ~oved that the Cou~t vie;1 t::.·2 D~mbig~ 

The he::.ri.ng was r.~convenad on August 5, 197-~, and 

t.he Court ~n...:.O'..l."'lced that it had vir~wed t..}J.e park on two occasions. 

~e Court indicated t:.'1.at it was U.."lfortu.'late the city had 

opened the park prior to it being com?leted and t.i."lat sue..~ 

condition was an imposition on the adjacent landowners and 

that ~11ere were no safeguards to protect the adjacent land-. 

owners, and that the acti,rities in the park spilled over 

i..~d·affected t.~s neighborhood in an ~ireasonabla and un-

r;ecessary :manner. · The Court indicated that al though the 

city has tl""le au~"-1-ority to establish. a park, it· may not 

operate t..'-ie park so as to constituta a nuisance, although 

there may be an increased usage of the boat ramp and vehicular 

. traffic a.."ld an increase in noise resulting from same, such 

increas'.! must, in order to constituta a nuisance 1 exceed t.11e 

ordinar.t con.secr.:i.ences prior to being a nuisance. · The number 

of p?:'operty owners affected by t:he nuisance is not the 

r.-.easure to deter.cine the case,. and tha· probl~ essentially 

is· it a nuisance? The Court indicated that safety in the 
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11. 

12. 

13. 
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16. 

17. 
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L_ ___ _ 

o.<.~'eration of t.'-ie 9. a.=k 1' s no ... a· -f'ac+-or, s.; n~'3. i· t ,-;O""S no.,.. - ._ - '- ...... ._._ ..... = ·- go 

with t."le is:;;ue affecting ths use .and enjoyment of t.i.e p.rope~~ 

by t.he adjacent landowners; "b'l.at the lacJ" of water fountains 

and telephonss were· probleII13 for the city. 7he Court indicated 

that one of the key issues was t:.1.e disordarly manner in which 

tha park was being conducted and that the ci tv must ta.<e 
~ . 

everJ reasonabla pracaution to sea that no injury· and intar-

ferenca in t:1e use and enjoyment of property owned by the 

surrounding landownera .is permittadr The Court made reference 

to .t.l1e absence of sanitary facilities and indicated that the 

two "porta- toilets" stood out like iccbergg .i.1d • .. 19.=e £lag::: a.;) t.ly 

u.i.,sig~tly and there uust be some plan for t~a re3t~ictio~ of 

cars churni.~g-around in t.~e parking lot. The fact -~~at the 

-
toilats were present indicatad a need and. a nacessity for t.."1a 

a:{istenca of toilet3 and indeed toilets appeaz-ed to be a !':lU.<;t 

for the park; oth~rwise, the city would not hava establishad 

t...~e porta-toill;ts in t .. '1e park. The Court indicated that 

drinking in public was a proble:;n and the ci ~.! must bear the 

cost of supervising t."le park. in order to maintain it a.-id 

police it L'l a p:=oper manner so as to restrict. t...'-le d_isorda:ly 

. conduct. Tha Court stated that the city had r.ot ta:~en every 

r~asona.O.le and proper· prscaution to prcpexly police the park 
. ,., . 

ru"'l.d -t.J.iat they must have proper s·~itary facilities. prasant L"l 

tha park. ':i"i-ie Cour·t indicated that- the park mu.st be oparated 

in a proper, ·orderly manner and if the city wa~ not going to 

provide for sanitary facilities and properly supervise t.~a 

park.r that it would ha~.re to forego the use of ·t."1e par~. The 

Cou:;t indicated to tha Cit.y Attorney that the Court was re-

questing a letter of intent setting forth tile city's intent 
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2J. 

?1 
.J.......;,.. 

22. 

23. 

24. 

25. 

L ___ -

regarding the installation of perma..,ent toilat facilities 

and a plan for law enforca..'"lexi-t of the Denbigh 3oulevard ?ark. 

The Court advised counsel that t.."1e letter of intent wouJ.d not 
·~ .... 

be considered as- evidence in th.a proceeding. A lettar of 

intent was filed with ths Court within' the prascrihed t~. 

On Sept.amber 24, 1974, the- Court rendered its decision .. 

Subr.u_tted by Lawrence H. S:t>igel, 
Counsel for Harry E. At.~inson, et als, 
all as members of the Cou.r1cil ·of t.~e 
City of ~Je~vport ~lews and t..'le Ci-ty of 
Nawport N:=ws a.-id !~chard :Jud.gin.3, Cou..."lsa 1 
for Complainants 

Lawrence M. Spigal 

Richard Hudgins 

I hereby certify that a true CO"fl"-./ of this Statamsnt 
. -

of Facts was delivered to Richard Hudgins, 10352 war,.,ic.."-

Boulevard, Newport Ne<A7s, Virginia on the day of 
1975. 

Aoorovsd: ... -



Judge 

I hereby certify that the parties have.- fully 

co>nplied with tha Rules of Court regarding this Written 

Stab;!ment. 

Judge 

* Mr. Hertzler and. h±.s Attorney contend. t.~at Nr. 

Burrougns did not ma<e t.tie statements set forth on page 32 -

lines 22, 23, and 24. 

11.r. Burroug:-is and the l\.cting City Attorney contend 

that the statements·contained on page 32 - lines 22, 23, and 

·24 were made. 

Th: Circuit Court JuC.ga does not recall :.;hether or 
t.~e statsments were made. 
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E X H I B I T S 

APPELLANT'S EXHIBITS numbered one (1) - nineteen {19), 
both inclusive are contained in the record. 

APPELLEE'S EXHIBITS numbered one (1) - twenty-one {21), 
both ihclusive, are contained in the record. 
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Court, T-14: 9-24-74 

COURT: All right. Now, 

this matter comes on today for a 
' 
·1 decision in this case. The evicence 

has 211 been taken, I've heard en-
' 
l-·i..· . d • ligu.:=ening an excessJ.ve arguments 

'First, I would like to say I : -
f hat there· was a genera 1 misunde r-
' 

·'standing concerning the status of this 

~ase. 

I ' When this.matter.was heard 
. I 

in t:he early part of August,. the 
I 

evidence was completed, the City 

had not put: on anJ? evidence regarding I . . . . 
~he·· -- its intention to establish 

' 

· permanent toile~ · facilities on. t:he 

. premises of what constituted this Park. 

\. _ _· Now, I asked the question 

of the City Attorney on the day t.1-e-· 
I 

t'ook the evidence, or the last day· we· 

tiook the· ~videnee, as to that particular· l ' . . . 
bit of evidence, because I felt it was 

I 

i~portant to me, important to the 

Court. It sort of ccn:::pleted the 

circle. It was, I thought:> very im-
l 

portant -- a very ioportanc piece of 
I 
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evidence in looking at the whole 

picture. The City Attorney was unable 

to furnish me that information. He 

had not had the official stand on the 

City as to their intent in the overall 

planning of this Park. 

Whereupon I suggested to the 

City Attorney that he should notify me 

in writing by September the first, as 

to the City' s•·int:ent along the line 

of the -- establishing the permanent 

toilet facilities. Of course, the 

lawyers and the Court, I'm sure, were 

in complete understanding. 

Somewhere aiong the line it 

developed that in some quarters it 

was taken that this Court had ordered 

the City to build permanent facilities 

on the Park premises, and then that 

the City had refused to do it. Mell, 

nothing could be farther from the truth. 

This Court has never ordered 

the City to -- undertakento order the 

City to build anything on that Park 

area. And the City has never, in so 
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Court, T-14: 9-24-74 

far as I know) since it was 

incorporated in 1896, ever refused 

to obey a Court order. So I was 

shocked.when I heard that this was 

the situation. And, of course -- we 

all understood it. I was just sorry 

that that impression got out to other 

people who may have an interest in 

the outcome of this case. 
' 

Now, I did get the letter 

of intent that came from the.Mayor, 

rather than from the City Attorney's 

Office. And it was quite voluminous 

and informative and evidentiary .. 
I might say, in nature, which was a 

little unusual. 

All I wanted him to tell me 

is what they were going to do or not 

going to do.. That's all I wanted to 

know. But I received that, and having 

received it, then, of course, I wrote 

to the City Attorney and to Mr. Hudgins, 

who represents the cpetitioners, and 

expressed my dismay at the overall 

publicity given to this suit, and 
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telling them that inasmuch as.we 

had received such a voluminous letter 

from the Mayor, that I would give Mr. 

Hudgins an opportunity to further 

comment if he desired. But that I 

had considered that the evidence of 

the case had been,completed. 

All 'I wanted to know was 

whether or not they intended to 

establish the public facilities. 

Well, I think the record should dis:.. 

close that we had -- it was decided that 

no further-evidence would be taken by 

either side and that we would come in 

this morning to -- for a final decision. 

Now, I think we conferred, 

I believe it was Friday, about this, 

at which time I indicated to Counsel. 

after we had completed our discussion . 

of that partict:lar phase.of the case, 

I indicated to Counsel hew I felt, 

inasmuch as no further evidence 

was going to be presented ~nd no further 

zrgu:nents were going to be p~esented> 

that I was in a position to divulge ray *** 
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So if the operation in itself 

is. legal, then the surrounding neighborhood 
. '- "''· .. 

has to put-. up with the -.-. with this 
. . . ·. ' .:. . : ·'• -·· ·. . 

reasonable overflow and encroachment 

'. pn~o :~he enjoyment .. of their property. 
'•• 

.But_in_establishing a ball-
....... . . ' .. - . . ·... . . . ' . :.:. . •.. . . ... .. . . 

.: .... park., the City. or the. Municipality_ or· 
"' . .. . ' ' "" ' ' "" .. ·" ' ,• ... ' 

the State could.not establish it and 
" ' .v .;.., 

run it· in .such .. a. manaer. tbs.t .the over-

-flow and. encroachment .on ,the property ' 
. . .. - . .. . '"' '·. ~ ·. . . ' ' ... ~ ' . 

:· ~ .. o~ ,the surrounding ~i,g?.borpo_od would 

, be unr.easonable. ···-'.. .. ·.:-..·~ ... 

·. ~: 
: . . And if they do,, .. they create . . . ' '· .,... ., .. _: .... ,. .. -·· ' - ·... . -

a nuisance. 2 And so. this .is .the. situation 

we £ind ourselves in,. in this c2se. 
•.; • •• ,. ',.. • : ·- • • • • •4 - i...· .• ; 

.... ,, City had. tbe .. right: ,to establish .this 
.. . '. . . ··. '· .•. , . ..;... ·. . 

. ~~.rkD .. ::~~~- ,pe~l~ ~o~:. :~e heard 

to complain ,that. ~the- tu£fic on the 
"'- . . .. .. . .... ... . - . . .. .... ~ . . . . . . '•: .. 

The 

road was increased. .The -noise . .from the 

motors on the boats,, .. wh~re: .it will be 

... disturbing to the neighborhood, perhaps, 

is of no moment. The increased wash 

upon the beach by the skiers, in my 

opinion, is of no moment because these 

people woulci .have no right -- where it 
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might be iunpleasant, ·they would 

hav:e ·no legal complaint about· such 

a thing aa··that .: :· Nor .. would this ;.Court 

have· .a ~Tight t.o·:.step in ·:-and :undertake 

to te"lt---the ·city '-what: ~regulations·. 

· it 'shoul<L:put ::on -~:$peed ::regul~tions 

it, should· put,~·-<?n dt:s :ri'Ve::C-; •and ·:so :forth. 

. : :·.1 do "not ·-believe '~~ .. :.I :have·· 0
:;· 

not' studied .. that;: l:but I >do· not •'.'believe· 

this Court would ;.have the cauthori ty to 
' 

undertake...:to ·enter ·:into -such a .realm 

·of -legislation as would be necessary 

to regulate<1the··: traffic 'Ori7the'.'Tiver ~ 

' :~:But thet-:.evidence :that I ··heard 

in regard 'to'~tbe:operation:;of :this·Park 

established'-·certain things~· · First· of 

all,::.: it:-established~·· that: the.: Cityr.. ;·, ·.:::· 

opened-~·the~: Park before :it was: completed. 

And that's.probablyiwhat.really created 

the: ill- feeling among some.- of the 

neighbors-~ between the'.neighbors and· 

·the City, . because the Park was not . 

ready for operation. 

And I think conceded by every

body at the time ·they opened it snd 

1···----.--------------------------------~---·· 
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1----r-----------------------·-· 

1 
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21 

I 

started- •the·' 'operation,· and I~ think 

these' people· -- the Petitioners· were

rather shocked·- atiwhat: went-:on- to : · :...: : · 

start with.'~"'Andf they feei..;..that .. ·this 

was goin-g to· be.a matter -o·f·:-a.:: permanent:. 

·t)a ture:,; t:bey;· got: their; dander~·up and;: 

-their- fur~.stoOd bj).:.st:raight, cand: they·~:,; 

. went:: tO·the:~City,·,.in'nO uncertain. terms: 
·and I ·think, perhaps, there was a clash . 

of interest and-:-maybe things weren't' -

negotiated~:quite;as smoothly as ·-they:~::,,_' 

· could.-.haveibeen~ .- -~ :. · .... _ l.,::.C::·· 

:.: i:"C~t:Bnt:ee•:~hat as>it~may~ ··the:;·: .. ::.· 

'evidence ;:-that. r ,heard diselo9es --that ; ~- ,' .•'. 

there overflows i::from this '-Park. an .. uri.:,;.: · ·· ·· ·-

reasonable encroachment c.:upOn. :tthe ·'use~-::- ·· -

and enJojment >of •the:"people~iti:·-the··:sur~ · 

rounding area .... :·-Now, ;:this··part:ictilarly 

with regard to Mr; ·.Hertzler: :~nd <his 

family· ... and .. the ·right to -enjoy his · 

property which is just across the narrow 

-street -.from this Park. 

Th~ evidence discloses further 

i.n the opinion of this Court, that this 

is not a neighborhood park as was 
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I 
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contended by the City. I cion't 

see how we could construe the going 

up and acquiring of property, building 

a boat ramp for the launching of 

boats and the nature trail~ and bridges 

and so forth that they built back 

through the marshy area could be con-

strued in anywise 0as a neighborhood 

park. 
• 

I don't think it stretches 

the imagination to believe that this 

Park was built for the use and benefit 

of the citizens in the northern part 

of the City, who, until that boat ramp 

was built, had to drive a good dist2nce. 

to have access to the river, as far as 

a public boat ramp was concerned, and· 

that was one of the prime reasons, 

I'm certain, that was disclosed to me, 

that this Park was built. And so it 

was not built as a little neighbo=hood 

park. 

But it is a park designed 

for city-wide use. And particularly 

the northern end of the City, and it 
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10 

11 

12 

13 
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16 

17 

18 

19 

20 

21 ' 
1 . 

22 

25 

was anticipated that many people 

would use-that. Park, Otherwise, I'm 

sure ·the City_ w~ouldn't have"-expended 

the money to acquire the lend and 

undertake ,to :build~ .a Park;•and~ so: J:orth 

as tl:l~Y :~id,down ·~here if'.'. tp~y·,just. 
. . ! 

thought-a handful ·of-people ~-ere going 

to use it. 

Now, it being a City Park, 

then it would seem to me .that.the City 

is going'.'.to:.have, :to operate it as a 

· Cit;:y Park.::-! d~n,'t.c thin~: it> could: .. ,: 

. ,be said that it- would not create a 

nuisance to_· come. in right·. across, the . 

street from th~-Hertzlers and build a 

unsight:lyparking lot there and not 

patrol it,anc:l allow, .. the-· cars~·- to come-~:·_,,, 

in and.skidand-:-slide- and· race up and 

down at all hours of the day and night 

as the evidence, disclosed. 

People ~itting in the parked 

·cars over there and participating in 

beverages of one·· type or another, 

throwing tin cans and bottles in the 

parking lot. People urinating where 
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it can be viewed·from ·the premises 

of Mr. Hertzler by ·himself· and his 

family and hi~· guests~ ·if any he:· · ·· 

should;heve. · ~- · ,· ·-

··· - He· shouldn't have -to-wonder 

if -~such is going to happen if he has 

his guests ~t;:;.ori~his lawn~·· that·. 
. ' 

they're going'to-be embarrassed-by 

this conduct~ ·· 
- .. ::·.· .. ·. 

The·; evidence was uri.denied 

that· there -was --defecating· by"htm'i2n

beings ":on the:premises because-there 

.. were no· toilet facilities·,·there'. · · 

<without trying to.recant the 

evid~~ce~ the;evidence wes·replete~as 

I viewed it;.with obnoxious~conduct--

ori the·. premises which: would '.·be obnoxious 

and offensive. to the people· in:.."the' :>~ .. 

adjoining area~ 

· Now,-the City said that they 

put up a scTeen, a buffer~-· between these 

people and the parking lot'.. Well, they 

·must have thought it was necessary or 

~esirable to put it up to protect these 

people across the street. And the 
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screen that I saw up there .. was a 

little old~buncb of .scraggly bushes 

that a:good:-size .hog·'·could·have'. run 

through without~being scratched.on either 

side; .and,..::that:;.:acted; as'~no screen at·. -.· 

e.11. : . . ._ '. ;· ' 

And duringtthe,progress. of 

' 

the trial,:: theS'.City, ~evidently:~ feeling 

that toilet· f.acilities~were necessary 

or highly,,desirable,:they went up 

there .and -- put'.:.up-:-.:two: of~ the· most 

.unsightly·-toilets'.!tbae-·you 'd:want to 

\_ . 

peruse with:'.you~::-eyes. · These: things 

l:hey:;put-"Ot:t :on a ;construction site. 

And not only-- that~ but-they put: the 

door facing.- right·, toward the·: Hertzler' s 

so if anybody:0 0-pened:tbeodocrt~' if-· .. --:·

anybody~ was i. in there,--,· well: there it is. 

They at least·· had one·· for~male and one 

fo:r·females •. ;I think maybe··that:-was_ 

a step in the: right direction.c:But to 

me that was a very unsightly situation,· 

end I think these people certainly.had 

a· right· to complain. 

So without recounting the whole 
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evidence,·. wi thout:~:r.egard to· the '· 

incre~se· in..-. traffic:,:. it went. down ... 

without regard. to-~ the·: increase:·of·: i..:~:. 

traff~c~ on .the river; it:'.iscthe .. opinion· 

of this Court::that'.""the Cityo- has::created 
. ' 

·:j~· .. ·~. ··:. .. ... C. i:·· .~:· 

·and there-:·.a re .. going to berthose wbo.:o> ... : ' 

will:. :Jay ,~YWell, t:;the public•t·interest, 

·is involved, "'."and Il<agree~with that. 

' The public interest:isr.:involved •. ·. '> 

But ther.~igbt,~t~~,,.nd •:eorttrol.,, ::: 0 :~. • 

· -property,a.nd enjoy::your -:;property is :>.::·· 

the fundamental,~_basis. -on.~.which· this. ·-·· - ... -
. 
country ·:of ~rs ::is f.founded. ·· .. And 

Virginia was an leader- -in ~hat and . I · ·

neve~ hesitate·.:-tQ:~int ·;out '1~- .I .··have 

an oppor·tt.mi4Y•-~: And:·this:.:right· to· '.·.:: 

control_ and ,enj<>y 70ur- :propeTty ·is ··:J 

inherent ,in -our-:::system. -~,And 'this .. means 

the indi-viduals • __ ,right :to :oWn and . ·· . -:

control and -enjoy-.-.his ·individual property. 

. Now,· :the City "Cannot, because 

it happens to be .. a governing body. or 

municipality, create a nuisance as 
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against one:·person for.: the benefit 

of· the· whole ...... we -·can~ t·: do. that. - . 

(';:r ~.·:~t'''.".:~Now,-'I ~ecognize~the right 

of,eminent .... domain an~_ so forth, where 

the City;can~· under fe;,t~in.: circ~tances 

acq uirek prope~ty, fo; ·:·Pub lic.-use ~.by 

co?demnation.- proceed.ings, and·. thifi :.: is 

we 11-:-. recogniz~d,-: in .. our.?. law, "'a lt:hough 

dange~~usly use~ at.: times,. I .thiok. 

But it is:· well. J:'.'ecogniz,e~ •. 

_ _ · · .. :- ,_,,,.But they canno;:· Ul_'lder the 

gui~.4! {)~·enjoyment by:_the.:masse~, 

~reatev~a nuisance as;· against a few. 

,. 

And· once. this nuisance: has:- been· created 

as· this .eourt:feelsit has.been done, 

then the answer -- the·:- defense of the 

City -on··the:- cost they're go.ing- to have 

to entail. ·to eliminate- this --; to ; · 

eliminate: to-. the satisfaction of the 

Court, perhaps,. or to the- satisfaction 

of the people, that the cost is pro-

hibitive. Well, the cost is of no 

moment. If a nuisance has been 

created by the City, the fact that 

it's going to cost them a half .a clllion 
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.. ·-.dollars or~ three ;hundred -thoU'Sanci 

"·· :-dollars ,-or a .:hundred ·:thousand -dollers 

~· :~' ,. or :-whatever'.. it .'is :.to•· correct it, 

. d 1 t . . yth" . . _ :· · oes n . . mean : an _ i.ng. ·-· - -: . 

....... ; . :"•·:If. they're.~.going;to .. r.un 
:',.:._ .. :·the Park, they're going to run it 

right.··.· And:~if they can 't::-afford it. 

to star,t with,::rthen· they shouldn't 

· have built ·ittup ·there in the beginning·~ 

: Now,. of course'_. ~bis .. is not 

in:.:<evidence;··:.but; I wouldc-h.ave: to · ~

--recognize .that·Newport'News:-.is no 

: ·· · ·one horse town .. r ·That~ Newport News 

;:is:a fine--and-·.progressive City. And 

"· _.:·just·~ by~-wsy .. ~of. pessing;"~L.~uld say 

- to the City- and "th is" baa· no~·-legal 

signif.icance~ but just.~· by ws.y of passing, 

it would seem to me that the City wouldn't 

want· tooperateany public facility 

within its territorial limits, unless 

it was- "A NGmber One". 

We're an "A NUClber One" City 

·and we ought to conduct our affairs in 

an uA Number.One" manner. A:ld I don't 

think ~e ought to undertake to const:::uct 
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a park ·that our· ~citizens wouldn rt 

be really ·proud' of. As I say, that 

has nothing'to~·dci with the~· legal -

·that· has'· no l~gai: significance>' that's· 

j Us t a personal .. obsetvatioi{ I !night· · ·· · 

·· · ···-. >:;.: The:. City'· will have· to ~- ,, · 

·n0w the city:· .. atso';i"ecognizes' that ... 

this does ~create·· a problem up' there 

with patrolling and whatnot.,·which 

has bee~· far ft-ot:D. satis-f~ctory~:; because 

on yesterday. they~deeided~~-to' close' it 

at nin~~o'clock.· Well, it looks like 

to me that· somebody. d~cided:- that 

perhaps·tbings~Wie~n't right up' the'r~; ·.·· 

. at night~. beeaose;:.now'- th~y 're· coming-: 

in here today and· telling me·~ well,' :·· 

yesterday they"-closed at·:nine: o'clock 

and·-nO.W:...they·warit•to see' if that's 
. . 

going to.help. . ~ .. 
..... 

So evid~ntly the City thinks 

and still thinks that the Park is not 

properly· petrolled and that behavior 

up there at nighttime is not what it 

ought to be. And is most·undesi::-able 
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to .the ~·surrounding ··Ci rea •• 

·::So, :now9.:::baving ·.summed -- ... 

that up,- Irwould;say·,that.d.t :is Lthe 

opinion ".:"Of ;;this :.Court .~:that· the City did 

. create ioa. nuisance. ·:-•::lt·•i.s· .DOW'?Operating 

a :nuisance ~in ~:the :':'.construction ,and 

operation of·-tbe. Park; and that they'll 

have to either_":right ·it: ~or ·.abate·. it.-

, . · •MR. · SPIGEL: Your Honor, 

do I understand ,the ·Court;.:has just 

st-ated tbat.the·City will elther·have 

to recti~Y:-the ,..sit~tion .~or ,stop ~·the 

.operation? 

COURT: · -:Well-, . .,7to :break .. .it ~~ 

down intO,:·Simple -1.anguage ·so othere «Will 

b~--no- miatake·~on any·body~s.:pert• ::if··the 

City is going:,to,,·eontinue.'the-·operation 

of , the.·. ·Park, -'then .they' re· ,going to have 

to do it in such a manner ~as .will :.not 

be considered a -nuisance in_.law. 

-- -. The City doesn't have a right 

to create a nuisance any ·more than 

individuals have a right- to create a 

nuisance. 

MR. SPIGEL: . Well, if your 
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Honor. please,. i~ is.~- ~s the Court 

·granting the . ..injunct~on:..to. restrain 
- . . . .. -· . . ' 

the .City ,.._froar"oper~ting~tI:te :,.P~r~? 

Tne. Court .. has ~found that .. a nuisance .... -.;• 

bas ,.been t:r.sAted, .. however,. the _Court 
. . . ··-' ' .'• - . - ! . 4 '~ 4 • •• ... ! . • •. - .• , . -·· •..•.• ·1 

b~s 1-not sai<bwhether ,.or .not t~e.:: ·_-: 

injun~t~OJ1~S.~-~~'?,,grant ~"'.' ..... . 

the. injunction •. Now; :Mr •. Spigel, 

there ~-s been,arg;,e~t.,~~~~~ncy. ;n •.. ·. 

~hese ·.t~••··~,I·r<:~hj.J:lk, for the Court 

to undertaker:-to,.supervis.e·:(!ertain 

· oper!l tions,.:;; .-· .' I ·. .. .. .... . . . - . ';~-' .: .~ ~ - ..... .. ;. .·· 

:. .:.: · ::· ~;·: .7 As 1,~~ade~~tan~ ~h.~ law· of 

injunctive'.~relief ,"'.'a. Court:·:of~-equi~y .·· 

never:;-will:-order ~ny speci_;i~: ac::tipns 

be. take~ .... i?, the. affirma~ive.-because .. 

they ~re. unable to supervise~--~ :. ; ,: 

F~r insta~ce 'c.i~-· there wa~ 

an .injunct~o~ ':='ela~ive ~~ injunctive 

relief~relative to .. the buil~ing of a 

chimney or something of ttiat-nat\lre, 

I couldn't enter any affirmative 

injunction, because I couldn't go out 

there and supervise.the building of it. 

f---''"------'-------·-.. ·--· .... --.. ----.. -----·--· ... _, ____ _ 
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I have_ no way·_ of_ doing that. 

·Somewhere along the line, 

L.feel that !lle;bave.,.lost:..:s.igbt.·of that 

propos.ition: and:- the:. Courts.:. have' under

·taken: :to supervise the· operation of , . 

. Parks.:.·:-. Tbey-~re: und~rtaking: to super

. vise .the oper:ation -of ·swimming pools, 

· they 're:, undutak.ing. to supplant the· 

school: boards ~of::various localities, 

and superVise the -'operati~n~ of the 

schools:~'.' themselves.; ..... [' ... _::. .. -- ' ~.; ... .:. .. 

·· : - .- Now this Court has no 

intention of• f~lling ·into.' that quagmire. 

'r,_am not~ -park· superintendent.· - This 

.Court, ha&,.no~authority·•along~that~--line 

.that· I~· know of e ~:I'm just saying· to' 

the·--~ to this:': :"""- to the: litigants here, 

that I try a. law sait.· , I heard.· the 

evidence--and ·I heard- the-argument· of 

Counsel~ - 1· think the Complainants' 

are correct that the City has.created 

a nuisance and they're entitled to 

injunctive relief. 

·If the City wants·to correct 

it,. then they can do that•. But I'm *1d~k 
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I'm not criticizing · 

the ·System,.· I !m -just .. ~aying ~,_that 1 s 

the -w~y "7it ~works •. ,._In. Virg;_nia, .at 

least, ,tbat.•.s·.the~w~y- it ~orks~ - You 

just can~t hop :·up,.:there tomorrow 

like:·you'.'(:aa in other.jurisdictions 

across; the ·'.Potomac, ::and· get;·decisions 

from seven· .Justices.:··.· Pro~l;>ly-..while :,·_.. 

they're~drinking coffee.:. You,..can 't 

do that. 

· · c:· ~-So·I'll"be:.glad~~o-hear you 

all·on that point. ,.Of course, some-

. body's :got to.·prepare, a decree-.anyway, 

"and,cI asaume ·you~re going tO··prepare. the 

decree? ~-·· 

MR~ HUDGINS: . Yes:-· sir, I 1 11 

prepare the· .. decree• 
;· . ·~·· .. 

. · COURT.: · I assume we' 11 have 

some further discussion about that, 

entering the decree. 1'm not telling 

you you·. have. to go up there today and 

put a chain across the place. That's 

·not what ! 1m saying. I think we'v~ 

got to have time to get the order 

entered. 
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MR. "SPIGEL: · .. Your -Honer, 

there•s,one-other matterrI•would-

1 ike~the:·cour_t; to' clarify0:-for·.· the 

record·, if possible~ :.and that is the 

Court ; has,.;, in~·rerlderingi:iits~decision, 

has referred·~')to·;:the~-parltingf'.lot ..as:" :>~ 

an unsightly~-parking lot:;cwhich ;_;: · 

according to the-Court's interpretation 

of the evidence; this has;· been· shown. 

In:addition, th~·Court~has 

referred to people throwii.ng>bottles 

in. the;;parking•.lot.\and Itsubmit, .. ·if 

your Honor -0please,' that •there has:; been 

no evidence-' whatsoever: of:; people throwing 

bottles in· t:he;.·parking lot;'' r '! ;; :.:~ 

.•:H·COURT!, Well, when I say 

each other~ .. · .. : 0•. 1·· ·-:. 

MR-. SPIGEL: · Well ··I took , . 
it to mean· no-t ·at each other, but Just 

throwing them-on- the ground or just 

throwing them, period. But what I'm 

trying to sa.y is, in order to clarify 

this record, in addition, the Court 

has referred to people urinating in 
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the Park. Now, if;your Honor~please, 

you ~111-recall~there-was one picture 

presented by~!Mr. ~:...;~,offered into · 

evidence by Mr. Hertzler; that; showed· ·· 

one young·-mati.relieving himself·:in - · 

the river' from·.on: top-of.' the b0at:h0use. · • 

·••.:··COURT: '-~Well, it doesn't 

make~much-difference whether he was 
~ 

standing on top of-,.the boathouse : 

relieving ~·himself "Dr"whether he was -

· standing ··down .:on the :.graund ~· ·' As a ~. · ... · 

matter of":·fact {1it .,probably iw0uld be·:. 

·more of a:spectacle if he>were stending· 

on the boathouse. ' .. -· ... :,,·; .. ;~-~-- .-.'.-·· ... -->:·. 

MR. SPIGEL: I ·.was 'referring 

to the ·evidence as .disclo&ed by«the 

picture. · .. I tdidn 't ·mean to·-• ' , · 

· · -·· COURT: Well,. I'm satisfied 

that the evidence showed the ·debris 

and the scattering of it··,by the 

participants in the Park and the un

s ightlyness of the parking lot which 

-:n i.tself! m· ay no ... L b i k ~ _ e s nu sance, ta en 

1---9--~~~-~~--~~-~-~------------~--~~-~--1--~ 

A, 78 

r 

' ,_ 

~---------------------------------------';._. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2.s 

Court, T-41: 9-24-74 

,. by itself. But taken -as a -whole, 

I .think it. is' part of0· it~ 

<'~• ·· SPIGEL_: :·The'.:-point. ·is, 

· ,, .. your Honor., .in, regard: ~o_:-~~e sanitary 

. condition_, when-·.t:he Court says that 

···t people: were'.:urinati.ng~in the:~Park, it 

__ :::::implies that tbis:-happens:-:-·~ontinuously 

and that:· there ~ s more·, than·~~one ~inc id en t 

involving this type of~ act.ivity." and so· 

forth. 

.And that's not what the 

evidence disclosed,.if·your·Honor. 

please~ ~:And . furthermore, in regard 

-~.,to the· unsightly privies~. that. the Court 

.·has referred to, ins.tailed by the City, 

in regard"to the. location of these 

· privies:,_· .i.n·'relation, to-_-where 1",r. 

Hertzler,· lives, if your.· Honor please, 

there is·,not·ev:idence·to··show Mr. 

, Hertzler could see inside tb.e privy from 

his house •. 

That his house is located, 

as the Court clearly -observed when 

the Court viewed the area, several 

hundred feet .away from where these were 

(_: 

i 

~----......------------------------------.....;.---.·-
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positioned. So I think just fer 

purposes -Of clarifying the record 

COLTzT: Well, I think ~het 

you're trying to do, Mr. Spigel, is 

build a record we don't have, thet 

we didn't hav~ to start with. Now, 

I don't think we ought to reargue this 

·evidence because then both sides sre 

·going to have to reargue it, and then 

· we' 11 be here for a protracted length 

of time.' 

We've heard all the evidence 

and I don't think we ought to try to 

build a record for an Appellate Court 

by your recanting and arguing what 

_you felt the evidence was. But on 

that particular point, I don't want 

you to overlook the fact that the Court 

went up there with.the knawledge and 

consent of Counsel on both sides. 

And I know what he can see 

from his premises and what he can't 

see, because I was there and I saw it 

with my owa eyes. 

Now, the doors were closed 

.. 
: ··1' 
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that the doc~s were open. I'm 1ust .. 
Eaying whe.t would have happened if 

the doors had been opened. 

A1_._1 •• ~ T ld ~ ~ignL, now, _ wou 

expect a decree in here pretty sh01:'tly. 

MR. HUDGINS: Yes sir, I'll 

prepare it promptly and get a copy 

·to Mr. Spigel and ask for an appointment 

with the Court. 

COURT: Then we can have 
• further discussion on the starting 

date for this injunction. 

MR~ HUDGINS: Yes sir, I 1 ll 

do it promptly_. 

COURT: I recognize there are 

problems on both sides. 

MR. HUDGINS: Yes sir •. 

COURT: All right, gentlemen, 

it's been nice having you. 

MR. HUDGINS: Thank you, your 

Honor. 

(At this time the case 

was concluded.) 

- oOo - - -
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MR·.· SP.IGEL: ·:Yes. And ~~here 

are .addi°tional'. reasons'._ why ,I·: don't 

agree· with the,_orde.r~ But don.'t ,_ 

!let me.interrupt,you-now. 

:~ ' . . MR. HUDGINS.: My remarks. were 

only to th~·wording or,-- you're 

~citing .deficiencies·. -::- . 
~ 

MR. $PIGEL: :- .The ·contents. 

MR. HUDGINS : .. Yes., I:· under~ ..... 

.stand ,_fully that you object,. to.~the .. -

.entry -.of •the .or~er ... and the c~ritents, 

. but this was only __ a. mechanical dif-

. 
ficulty that you C?nfronted.me_with. 

And , of- -course, :-I. did not think it 

'.appi::opriate -until we came· .back .. here 

.. to insert· a date. 

-MR. SPIGEL:. Well, one of 

the strongest obje,ctions_ that.we 

have to the contents of this .order 

is that t.1ie order does not set . 

forth the =easons for the issuance 

0 .L
r. th · . .._ . I d . .• e _ inJunc ... :i.on~ n. a procee ing 

of this nature, certainly we have 

to -- have to include, in reasonable 

d~t~il, ~h~t conditions constituted 
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Mr. Spigel: T-4: 10-3-74 

the nuisance:-which interfered with 

the ·-complainants' use of their 

properties; which;·i.n turn, ·warranted 

the granting-of the relief that they 

prayed for •.. -1 mean, to :just say .. 

that :·.the -cot?rt-~-havirig found, in fact, 

that the City's ·:o1'erating a park in a 

disorderly ~-manner ,·-and further, ·in 

such a manner as to unreasonably interfere 

with the use and enjoyment-bf property 
owned -by -the complainants. Ths.t 

doesn 't~-say' any.thi~g. . ' 
•• 4l 

· · COURT: - t· think that· language 

is a· little far out aniway ,<.about 

the City operating in :-a disorde.r ly 

manner. I don't~beli~e::that we 

went:quite that·far. 

"MR. HUDGINS:· Well~ I' felt 

that at-the end of the hearing,.that 

was imm@diately· prior to the issuance 

of the letter ofintent,•I felt that 

or rather my inference from the 

observation of the Court, to wit: 

the outdoor privies and the other 

factors, I was drawing the inference 

•. 

.( 

: ' 



Mr. Hudgins: T-5: 10-3-74 
11---------------------:--__;_---!---... -,. 

from that., that that was disorderly. 
. . . .· ' '.. . .'. ~-. 

That that-was the Court's conclusion, 

tha.t .. i t was dis~r~erly ~ Perhaps, · 

I'm incorrect. 

:·COURT: Well, maybe you' re 

·not really .incorrect, but the lan

guage: that the City is operating 

·in a disorderly manner is sort of 

like sound like disorderly con-

· .duct on the part of. the City. lmd 

this is not :what.I had ,_reference to. 

No, I think :--.I don't. know that you 

· •:h~ve :to. outline .:the specifics. -~ 

"·think .. that .the. 9rder should _read, 

: howev,er, that .the Court:, .,.having 

.considered all the evidence and the 

,.arguments of Counsel, . that it is of 

the opinion that the manner in which 
.. ·. 

the park is being operated, con-

stitutes a nuisance. 

MR. SPIGEL: Well,, if your 

Honor please, that's been the 

pro~lem throughout the whoie case ~-

COURT: I think my state~ent 

in the record pretty well su~s up 

~---------.,...-----------------·· .. --·--·-·-

A. 84 

! .. 

,. 
;,
;.1 

·,; 

-
•.·i 

: -~ 

........ 
. ·f. 
.·..: 

_·.,. 

_;:: 

·.-·. 



Court, T-6: 10-3-74 
1-----------------------------------__,__, __ . .. .. 

~ .. 
1 

2 

3 

4 

5 

6 

7 

8 

9 

0 

1 

2 

l3 

5 

6 

7 

8 

) 

what I thought .was .wrong out.:there. 

MR. :HUDGINS·::..: Well,- d .~feel 

it impract:icaL"and cit 's ::not ··feasible 

to draft. in rohe ,·order<.to 'pull through.: 

into· that one <order;· all .of the '.factual 

base which·~would, be ·t:he·cbottom for · 

the Court's conclusion ··that. the· City 

was.:=operatf:ng a :nuisance.: 

.Now; · I just:. ,don• t think that 

can. be £easibly <lone. 

· ; ~MR.·:".:SPIGEL: ~·· "Well,':what. I'm 

saying is, the Court· has divorced · · ., 

. certain ;complaints 0 from. the action. 

. ·The Court has specifically-stated 

that-the increase in the river 

traffic, the increase.in the .traffic 

on: Denbigh . Boulevard; the -lack ~-of'.

a water:fountain~.or·the lack,of a 

public telephone-and·so forth,- is 

not complainable. And that this 

in no way is related to the con• 

ditions which-are supposed to be 

the nuisance. But-the Court bas 

stated that there·--that.there's 

some type of sanitary condition which 

~--------------,-------------------------~---· ... __ ... .,,. 
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Mr. Spigel, T-7: 10-3-74 

constitutes~·a: nuisance. I assume I based 

on the -- on the, evidence relating 

to the young fi!an:. -r'21ieving himself 

in the river and· bas-cd · on·· the incident 

where Mr~ . Hertzler· saw:· human feces~ 

on: the·grot1nd on..:.one Occasion. But 

how is:·'this .;..._:.what""we'.re 'trying to 

·determine: is,· are' these the·· conditions 

which constitute the nuisance? I 

think·· this needs. b.')·'be· spelled out 

in·;the··order,··what the-Court found. 

The-Ccmrt:very-·easily:..divorced~cther 

. : complain ts . from the action. ::r: .. 
. >·..,·:· .: r. :. COURT: ~No, i I· didri 1 t >very 

easiiy: do any such thirig ~ . What I. 

said,was·-- what I said,.inessence, 

was·;:first·, ·we imade·: a finding that 

the City,~had :·a. right:·~to· operate 

the park. ·Then having··the right.to 

operate the ·park~- to acquire ~the 

land and construct: ·the park~ "operate 

it as such; having -a right·"to do this, 

if -~·even though it'.created ari in-

convenience.-and met with disfavor and 

was --
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MR. SPIGEL: . I think you said 

:.annoy.ing ·~ ·. 

COURT: ·Annoying t-is· the word 

··,neighbors, >:that -does ::-no.t ,constitute 

;a .:'nuisance;:.· a; legal· nuisance; if 

{·the :·a.nnoyancesfall ·:-within the -- I 

"_put, ovez:flow;: .f~r :-want of ..a ;better 

'..word, :that t-could ::reason'ahly .. and - . 

·normally :be ~expected .. -from ·-the· op-

:eration :of ··a par~. · And ~I ... ;9ave. ~as 

· -my illustration ,·'..the ba11 .. 4iamond. 

t1?or ;~instance, :I '::'.Can i::..si t ,=.in rny~ ,·house, 

·;·for 'instance, far,·:-away. ··as.' Tqdd 

~stadium '.'·is: from my .:house, .·on .;_Friday 

·,,and Saturday· night, I :can 4tear the 

;,bands playing and ~-the ·c:irums ~~a ting 

·and thercrowds ·hol.lering •. ·Now, I 

. can't. say I'm close.;:enough :.tha.t that 

:would make any difference to me. 

But if I were, I~don.'t,,think.I 

:could complain t.J1at. that ~:constitutes 

a nuisance, because the City, ·having 

the right.to establish the stadiu.~, 

the overflow of the.noise and the 
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Court, T-9: 10-3-74 

increase in the. traffic and maybe 

dust and .so -forth,-· is -what is . , ·.· 

' .notmal ~·.is :a nol!cnal .over.flow 

fr~m the, -:S tadi-um. · And .:even though 

I· 'WOUldn 1.t .be. -ver:y ,happy rabout :it, . 

l:·:Pon't:. think,J....~ould. ~~.could-.:'.:. 

do ,.a_nything .about. it. ~- Now, 

the~efore, -I .said,. '·:the .increased 

traffic· in the-river.and the noise 

from the· outboard motors and .in-

board caotors·• ~too, .1 suppose, and 

the .. ·increased :w11sh.·up on 'the ;beach, 

and.· the. failure to regulate the ' 
·. 

traffic i.n the ,manner- which the:.- ··~ 

·neighbors ·.think :it 7Qught to be 

r:egulated,' the 19peed limits and·.:·· 

whatnot, this is 'Purely.a legislative 

matter for the·City, ·the ·neigh-

bors could not -be heard to com-. · · 

plain about that. Because if. 

you're going to have a park on 

the seashore and a boat ramp, 

you've got to,. naturally, expect 

en increase in boat traffic. 

That's why you put the ramp -there. 
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1---------------···· 

•• 

***1( annoyances. So I didn't undertake 

to rule that this was not a nui-

sance. I just said that that's 

a_ normal thing.to be expected from 

a park of this nature. And there-
·: ; ' . -

fore, I didn't think these people 
.. ·... ~--.. : ; 

could be heard to ~omplain about 

that. But I stated that the un-

sightliness of the parking lot, 

the 

MR. SPIGEL: But this is 

where we don't -- we're lost. We 

don't understand what unsightliness 

·of the parking lot means. If there 

were a few beer. bottles on the 

ground or --

COURT: Well, in the first 

place, I think we -- I don't think 

it would take an expert -- now, I 

went up there and looked at the 

park, see, at the suggestion of 

everybody, with the concurrence 

of everybody. I don't know.whether 

you all suggested it or I suggested 

it, but anyway, I went up and looked 
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at-· the park. ··And· having looked 

at it, ·1-have a right now to· 

rely on what I saw. I don't 

think· anyone could' say, without 

fear of; contradiction·, that 

that parkinglot«was'::built with 

any idea of . -~ o.f beautifying 

that neighborhood •. ·rt is· a· 

very -well, r·was about to 

use:the wora. cheaply; it's 

very inadequately·eonstructed 

-in my· opinion. ·'There Were ruts 

in· it. It was :""""'."·it was 'just 

an·old,linsightly;-qraveled.piece 

of property; with:no attempt 
. . 

to ·conform it with ·the surrounding 

neighborhood. There was just no 

attempt to do t..liat on the part . 

of the City.·.· That's a right 

pretty section up there; you. 

know, they're surrounded by 

~oods and people's homes, they 

take great pride in their ho~es. 

They just came in ana cleared 

out a place, apparently, a~c 
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Court, T-13: 10-3-74 
-~--- .. --· 

sp·read some gravel out there. 

And it was rutty.and whatnot. 
,_ .-

That's £r6ra an aesthetic stand-
, .. - . ~ 

point.. They said'.· they ha~ set· 

up a buffer, which indicates 
., . that-fh~y'.:·.felt th~t the ·neigh..'.. 
•• 0 ,·. I•, • • •• • - ' •• 

bornood should.be ·protected 
. .. 

f ro;:n . t.l-ie view. They had these 

few little old scraggly: bushes 
. . 

up there, didn't amount to a 
~ .'1 • 

hill of bean&. Then they 
. . 

for instance, they'd.gone.in 

and they . h.~dn I t even. pr;vided 

any trash receptacles 'when we 
· . . .: 

first started this hearing. 
. . . ,:. 

And said.they couldn't do it, 

Mr •. Burroughs said'they weren
1 t 

able to provide them. So when 

I got down behind and.questioned 

him·, come to find out that he 

·-could provide them the next 

day, and, I believe, di~. The 

the lack of sanitary facilities 

in .a place such as that, where 

people go out.and stay for three 

' 
' . ;· 

---------------------------.1-.--·· 
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and four hours and five hours as. 

you do boating,and come in, 

you're g_oing-to have~to :-~you're 
going to .. have to provide themwith 

s;ome sort .. of. sanitary.. facilities •. 

And if youd<:>n't do_i~.:--: these 

people have _a l:'igh:t:-.'t<? sit. on. : · 

their porch without. -- ~nd enter~. 

tain their guests_.and look out 

their windows without see~ng 

p~ople relieving themselves out 

~ere,. wi tho'J,t. ey.en : the fear "'. . , 

.~at som~1?_?9'Y' s __ goip~-.. to do. it, . 

because there's no. other facilities 
. A . -· . . 

available. 
They ~- and then the 

. ._ ·- .·: '• ·. . . 

City recognized the_. necessi.ty_ for 

sanitary facilities.and.did under-

take ;to establish them. And what 

did they establish? They e_~-:: .. 

tablish£d, these .. sanitary __ f".'-~~~-ities 
that you use on a~ ~emporary. ~-a~is 
at a· construction site •.. Well, 

certainly, the neighborhooc;l is 

entitled to better than temporary 

sanitation facilities. And they 
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Court, T-15: 10-3~74 

pµt them right out in·the park, they 

didn't undertake-to-hide them--Or to 

cover t..l-iem with -any shrubbery·• .. or 

foilage--or: anything~-·'" set themLright 

out in the park, facing·thesepeople's 

hpuses; AndI'-feltthat that-,;_'all 

of·=that vas a nuisa~ce~in itself. 

Then· the·-..:.. the·people come 

i'n I the :-evidence WaS .. that. these 

au tome.biles come in and they race ':. 

up·and down-the parking.lot, slide 

their tires and skid around~ and 

they I re very noisy all:• hours Of. the 

. 
qay and night~ That ;-they come in 

there and they sit in those.cars 

and drink; their drinks· ·and throw 

their cans and their bottles-around, 

and it's;very unsightly. 

And they're noisy and that 

there's· no effort or very little 

effort made to police the place .. 

It was open 24 hours a day~ Arid 

the evidence was, when ~ questioned, 

they stayed open like that, that 

that type of operation necessitated 
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the . long hours • . .And I went along 

with that, .I kind of agreed that 

was p=obably true. &~d then the 

night before .we.entered.the final 

order, the ci·ty announces '77 or _ . 

decides. that. they' re going to close .... 

the place at nine .. o' clock •. 
. · . .. . . .. . ... . . ·~ .. . 

But the evidence, as I heard 

it, indicated to me that there was 

insufficient police patrols, ranger 

patrol, whatever you want to call 
~ 

it. ~11.e.City_wasn't. using.the 

proper.p~ecautions to.keep order, 

to protect the neighborh~od down 
.• '7:-. .. lo- ... 

· there from th~ _crowds that gathered. 

And that .all. in all, this con-

stituted a.nuisance. And I don'~ 

know what more ~- could say on the 

·subject. 

MR. SPIGEL: Well, if your 

Honor please, I'd like to . ' .\ 

MR. HUDGINS: Well excuse 

me, whose turn is it? 

COURT: Well, that's just 

an-- excuse ~e, Richard, cne minute. 
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Mr. Thomas, T-24: 10-3-74 
·------·- ·-------------------------------ir----.-,,'-. 

**** point, your Honor. You have,. in a 

i. 
I 

way, but again, we get·back to ~-

as I say, make notes of everything 

you said; aI,ld-.in-effect, there are 

four items. 

~ou're talking about t~e 

. unsightliness ,,_-and-.then the .. buffer 

. zone,. and the lack of. sanitary 

facilities, and the parking lot 

racing. These are the four items 

that really are uncondition 

.. COURT: I 'm talking . abcmt 

the lack.-:- I'm not-talking about 

the parking lot rac:ing.assuch, .. as 

being an item. I'm talking about 

that as-being brought up -- one 

of the things being brought about 

is the lack o·f police patrol in 

the area of· this park. . They are 

not down there keeping order in 

this park like they should b.e, and·. 

allowing.this type of thing to go 

on. 

You see, the Mayor answered 

my letter -- I mean, answered to 
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Court, T-25: 10-3-74 

1 my request for a· letter of intent, 

2 which I certainly didn't irttend for 

3 him to do. And I didn't intend for 

4 him to·rec~ive any further-argu-

5 ment on it; but r·aon't mean to be-

6 critical that he-did this. :.But he. . : 
7 ·talks -about how -much it '·s --going to ·_ 

r. 

8 cost the City to do these things. 

9 Well, I'm not -- I have-nothing to 

10 do with=what it-costs~· -And if, 

11 in fact, I 'rn right about it creating 
.. 

12 ·a. nuisance:..· that~they've··created a 

13 · nuisance~- they cannot continue 'the 

14 nuisance ;~on -the basis '·that· the cost ;. ' . .' 
'" 

15 -- that the·cost to abate it-is 

16 prohibitive, they . can't: do ·:that. 

17 . · - And I say that the City 

18 that we' re a· first-class City •.. And 

19 if we're going to operate; we're 

20 going to operate a first-class·park. 

21 Of course, ·r 've ··got'"' nothing 
, l 

22 to do with whether it's first-class 

23 or not, but we ought not to under-

2:.1 take to put anything down there 

25 that we're not proud of. And the 

'. ---ii-------_,___.__....;_ __________________________ "1-__ __,,-·.-' 
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City ought -:-to know what is proper 

:-police ·patrol down ·there .·and :what 

dsn 't. 

z.ii~;THOMAS :· . 'Yes -,sir, but 

~hat I'm saying is •for the ·purposes 

":of this ·order-: that's :to ·be entered, 

,·now, . Mr. Hudgins has suggested that 

·it's going --- ~e're going to have 

·to go on··. and on in detail, but we' re 

down, really; as I see it; to four 

~.and •possibly ,·three points:, '.-because 

·of -- -··if these ·are :the , nui·sa~ces 

that must· be -- we ':ve -got ·to· ,-know 

~what ··to abate, ·because ·that '.·s what 

the language -says in the order,· 

·that.having failed to. abate the 

·nuisance, -- · .. ::. ::- ,: 

.MR. ·SPIGEL:. In -:_regard. to 

the -- let .me say -,spmething. : 

MR. THOMAS: .· ·Sure, -go -:ahead. 

MR •. SPIGEL: I've been 

sitting back like a good guy. Your 

Honor, in regard to the evidence 

that you referred to regarding the 

insufficient police patrol, I-fail 
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to under~tand how the Court con-

eluded that· the· oat:rols ·were· in-. . 
sufficient -~-- c_ - • -

·· ., .. COURT~:'~•.: Well, let·" s don't ·- · .·_ 

argue· the evidence··now. ~--I've 

eVidence. 

- ·· · '.· -Now,··let's just~get down 

to the -form·-of· the order~: 

MR. SP!GEL: Idrnow, but 

we 're goine to have to'- get ·together· --

for a record. "So-· if: the--· Court -

·-COURT·: ·;;;.We 're not- getting 

·together -for_ a'" record now·.· J: 'm --· · -

just get·t:!.ng-ready to ·ask·-you if 

you want this-order in:· shape -to 

be able to -abate-:. the' nuisance~ 

or are you'.~trj-ing:: to~et ·something 

to go to the-:Supreme Court· on? 

I was -just getting.- ready to ask 

you what you want. 

MR .. SPIGEL: Well, I certainly 

would like to avoid going to Rich

mond. ·And I·was --

COlJRT: -· I was getting ready -
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to say I think I've made· myself very 

clear on what I feel .. ought to be. 

done in order-to run that park with 

the ---with the reasonable -- I was· 

going to say least possible, but I 

don't reckon that's exactly r:ight. 

But anyway,·. '.taking.it: in. proper 

confext, with.the least.:possible 

interference with the neighbors or 

annoyance with the neighbors-. .They 

don't have .to have the lea_st possible,. 

I admit that'.s not .right,. but I 

-think they. ought to go in there ·-- if 

you want to k?-ow my personal opinion.-

they ought to go in ther.e ·and they _ 

ought to build' some sanitary facilities 

a,nd ·they ought to keep ~them -sanitary. 

They ought: to keep them : clean:. . They·· 

·ought ~:to improve· and beauti£y that 

parking lot so that it-~s not an eye-

sore to those people with those nice 

homes down there. However they do it, 

they ought to have sufficient police 

·patrols down there so that people can 

feel safe at night fro~.annoyancesand 
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from hooting and hollering and shout-

ing rand people. sitting over in the 

cars and carrying-on in these~days 

and times. I. kn_ow people don.' t feel 

safe with that sort: of thing;-going 

on.. .And that ' s. what's .. 99:1; to. be 

done.: ~·You~ see,, what real.ly'.'happf:!ned, 

and this isn't '.""-.the Supreme Court 

doesn't have anytiling to do with this 

and nei~er do I•:. But wha~·.really 

happened, .and is. ~o indicateg:- through- . 

out this whole.- record,. t;.hattheCity 

-.- these bureaucrats. rode in.on.their 

white chargers ~nd they just .. sliced 

down.every.,peasant that go!: in. their 

way. and they .. didn't give two hoots 

~n Hades .what --::- •. about tp.~ 'people and / 

their objections~ 'J:'hey. opened:. that·. 

park.UP:: before the street. was paved. 

They opened it up.before they.were. 

anyw~ere near ready to operate that 

park._ They were in such a hurry to 

launch those .boats down there. 'When 

a little bit of PR with these people, 

Avery,going in and explaining to then 

A. 100 

~· . 

! • 

. 
. i 
. i 



1 ... 

2 

3 

4 I 
I 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Court, T-30: 10-3-74 

what they're going to do and ss

suring them that they're going·to 

give -them ~verj prot:ec·ti6n;· that 

they 're not ;going··to 'riperat:e 'the~--;~·-· 

park ·until -it's .ready~ , And then· 

going -down··there ~and having the · 

gall to ·sit -Up- 'those teinporary ~ ob.:. :~ 

noxious ·facilities·~- T·started to 

say sanitary facilities; ~they're 

anything but sanitary facilities --· 

it was like rubbing· ·salt in ·those :· 

people's wounds up .ther·e. If they'd 

gone in and·-- the: people wouldn't 
., 

l)ave agreed ·to -put .the park there, 

I agree with that. ·But they .c.ould 

have salved -~put a lot of salve· 

on the sores. And the·y- didn't do · 
i~ and the ~eople ~ot th~ir dander 

up and they brought· it into Court 
.. 

where they had a right to come. And · . 

I think the City can go up. there -· 

with a· minimum of money and they can 

pa~rol that place end beautify it 
. . : . 

to conform with the general su:r-

rounding area, and without r::!Y 
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telling them how to do it. Now they've 

~-got _a. :.bea_':ltiful place. They 
1 
ve .got 

- those _bridges .. and. those paths back 
. . . . . . . 

:_~n _ t;_here. __ ~It .. c;:o~ld .be. made a gorgeous 

. place, ... i t'..really could. And a .place 

:-we could all be proud of •. And if they 
. . • • ~l • • • • 

would: just._ straighten up its·· entrance, 
:· .. 

, which is .. io spitting distance -- if 

you'll pardon-the,expression,-Mr. Record 

-- within spitting distance of Hertzler's 

house .. If.they'd.fix that.entrance 

·up and ---I don't think he'd care_--
,' 

I wouldn~t~care-if they kept it open 

--~4 hours_. a day. I sort of agree, I 
.. ; ·. . ·. ·. ,,._,. 

don't __ see how you1 can run a boating 

place like that if. you' re not going 

to have it open late_ for. people_ who 
-· - .. , .... -· ·.,_ ... ... 

go .out and come back -- people_ go 

boating, ti.'1ey don 1 t want to be back 
. . •, . 

by nine o'clock. _ I agree ,that t."1at' s 

probably unreasonable to expect that. 

But I think the City can do 

it and I don 1 t think they've got to 

spend all that money the Mayor's 

talking about spending. Now, they've 
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sai<l, well, they had sanitary fa

cilities down at Hilton Beach and 

t~ey closed them up because they 

couldn't keep them sanitary. And 

it was dirty ~nd. :.._ well, .. that. s 

theCity's fault. They ought to 

keep them clean." · You see,. people 

-~ blank this out. 

(At this time; 

there was an off the. 

record discussion.) 

·coURT: Whatcarries this 
. : . . . ~. 

world through and carries the com-

munity thraugh are the relatively 

. small percentage of· the. people who 

really care about things •. Now, if 

you just leave sa~itary facilities to 
. . 

the public, well, you're going to 

have the_worst ~ss .on your. hands you 

ever dreamed of. You take this City 

Hall de>Wn here; it's a beautiful 

building, you walk in and it's all 

spit and polished. And it's beeuti-

ful. But if that weren't patrolled, 

you know, and just left open to the 
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under~tand ·that. But··whatwe're 

really ;..._ we 're getting a feel .£or 

this as to how the·Court -- looks at 

this whole picture. But when we talk 

about police··:protection or police 

and park rangers~~·visiting :or coming 

·onto the property and I think there 

· has b2en ~some evidence that -they 

have been coming·-.;;·what.was it, 

four times a day,· plus -- ·tha.t 's 

park rangers, plus·the pol~ce were 

making ·periodic.· -stops .. · Now, ·we!re 

getting into·ari·area, you know, 

what's ,;,;_ what:' s ·;going to~·~- what's 

going to do the~job to --:either 

satisfy Mr~ Hertzler or··the· Court or, 

you know, how-much is enough, is 

what'·we 're .-,;;.. .1 know··-we 're ,not asking 

the Court to tell us· --

COURT: That's·right. I'm 

not saying· you've got to put a bat-. 

talion of police down there 24 hoers 

e day. 

MR. THOMAS: Right. I don 1
t 

think you' re asking us that. And yet **** 
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(CAPTION OMITTED) 

INJUNCTIVE ORVER 

Th.l.6 ma.t:telt c.a.me. on to be. c.on.6.lde.1te.d u.pon the. Pe.t-<.:tion 

06 Va.vid L. He.1t:tzle.1t, et a.l.6, a.nd the. Notice. 06 He.a.Jti~g 1te.qu.e.-0t.ln 

the. entity 06 a. Tempo1ta.1ty Re..6t1ta.ining Okde.1t ba..6e.d upon the. a.lle.ga.-

1 .tion.6 contained in .the Complaint 6ile.d he1tein, a.nd wa.6 he.a.ltd on 

Ju.ly_ 10, 1974, a.t which :time the. Cou.Jt:t de6eJLJr.ed a.c.:t.lon a.nd .lndi

ca.:te~ :tha.:t a. hea.Jr.i~g would be he.ld on A~gu..6:t 1, J 974, in :the 6oJr.m 

06 a. -0how ca.u-0e why :the Venbigh Bou.leva.Jr.d Pa.Jr.k ope1ta.ted by the 

C-{.ty 06 N~wpoJr.t New-0 .6hou.ld not bi c.lo.6ed, a.nd a.l.60 upon :the 

An.6Welt and G1tou.nd.6 06 Ve6en.6e 06 :the City 06 Newpo1t:t New.ti, a.nd th 

Special Plea 06 Ha.1t1ty E. Atkin.6 on, et a.l.&, JtequeAti~g :tha.:t they b 

d.l.6m.l.6.6ed a..& Re.&ponden.t.&, U be.l_ng alleged :tha.:t :the.y a.1te. not 

p1tope.1t pa1ttie..6, and upon :the. view 06 the. Venbigh Bou.leva.Jtd Pa.1tk 

ma.de. by the. Cou.Jt:t on Au.gu..ti:t 4, 1974, :the. ca.lie being a.Jtgu.ed by 

c.ou.n.6el on Au.gu.-0.t 5, 1974, a.nd :the. Count hav.l_ng i.6.6u.ed a.n. oil.al 

!tu.ling 61tom the. be.nc.h a.nd in-0t1tu.c.:ted c.ou.n.6 el 6oJt the Compla.inan.:t:L> 

! :to d1ta6t a dec.11.ee, a.nd, a.6:teJt c.on-0.lde.1ting a.ll :the e.videnc.e., a.nd :t 

law a.pplica.ble the.1teto, a.nd .the. C ou.Jt:t having he.a.ltd ex:ten.&iv e. evi

denc. e. and n.u.me.Jtou..6 witne..6.6e..6 a.nd c.on.6.lde1te.d .the. e.xten~ive aAgu.

ment.6 06 c.ou.n.tie.l, and 601t the. 1tea.-0on.6 1te.ve.a.le.d by .the. 1tec.01td he1te. 

a.n.d 601t c.a.u..6e. J.ihown, a.nd .the. Cou.Jt.t having ma.de a. 6.lnding in 6a.c..t 

.tha.t. :the. City i.6 opelta.t.lng the. Venb.lgh Bou.leva.Jtd Pa.1tk in -0u.c.h a. 

ma.nne.Jt a..6 to c.on.6titu.te. a. nu.i-0a.nc.e., a.nd 6u.1t.the.1t in .&u.ch a ma.nne.Jt 

a.-0 to u.n1tea.-0onably inte.1t6e.1te. in the. u.-0e. a.nd enjoyment 06 p1tope.1t:ty 

owned by the. Compla.inant.6, the.1te.601te., it .l.6 

ORVEREV a.nd VECREEV that the. C.lty 06 Ne.wpo1tt Ne.w-0 and 

1 the Re.-0ponde.nt-0 he.1te.in, the.itt a.g e.nt.6, employe.e.-0 and any a.nd all 

\I 
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pa.11.:tie.6 a.c..ting in c.on.c.eJc.:t :the.Jc.ewith, c.ea.1.i e a.nd de1.ii1.i:t 6Jc.om :the 

ope.1r.a.tion ofi the Ve.nbigh Bou.le.va.Jc.d Pa.Jc.k, a.n.d i:t i1.i 6u.1r.:theJc. 

ORVEREV a.nd VECREEV :tha.t .6a.id pa.1r.k be c.lo1.ied :to :the 

'I I, 

Ii :the. e.66e.c..t 06 :the dec.Jc.ee. u.n:til 1.iu.c.h :time a.J.i the. Ve.6enda.n.t.6 ha.ve 
II 
j 
i 
I 
I 

pell.6ec..ted :thei1r. a.ppeal; a.nd i:t i1.i 6u.1r.:the1r. 

ORVEREV and VECREEV :that :the Complainant pol.it a. bond 

~n :the amount 06 $2,000.00 with c..0Jc.po1r.a.:te .6u.Jc.e.:ty; and it iJ.i 

6 u.Jt.th e.Jc. . 

ORVEREV a.nd VECREEV :tha..t :the :two pa.1r.:tial :t1r.an.6c.1Lip:t1.i 

:ta.ken heJc.e.in and exhibi:tJ.i in:t1r.oduc.ed be, and :they a.Jc.e heJc.eby, 

ma.de a pa.Jc..:t 06 :the Jc.e.c..oJc.d pu.ILJ.iua.n:t :to Rule 5:9 06 ·:the Jc.u.le.1.i 06 

c 0 u.Jc.:t. 

Ha.v e. S e.e.n: 

Have. Se.en a.nd 
r 
1. 

La:w.1r.enc.e. M. p~ge. , 
A1.i1.ii1.ita.~:t City A:t:to1r.ne.y 
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A COPY TESTE: GEORGE D. DeSHAZOR, Clerk 

BY.~j{_Mfij.,4-___ .. D. C. 
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TO! THE CLERK OP THE CIRCUIT COURT FOR TEE CITY O? NEW?ORT HEWS, 
VIRGI~lIA: 

Counsel for the City of Newport News, Virginia, and Harry E. 

Atkinson, O. J. Brittingham, Willi~ F. Haskins, Mary s. Holt, 

Wi~liam F •. Peach, Jessia M. Rattley, and Aubrey Fitzgerald, all 

as rnember9 of the Council of the City of Newport N.ews, Respondents 

in :the above styled cause in t..Joia Circuit Court for the City of 

Newp<?rt News, Virginia, hereby givs notice of appeal from the 

judgment of this Court as set forth in the order enterad in ~~is 

cau.se on the 11th day of December, 1974, and set forth the 

following assignments of error: 

1 •. The trial court erred in the entry of t.~e final decree 

in that said de~ was clearly contrary to the law and evidence 

of 'the cause • 

.... • P "'' 1 i O. J_ 0 _-._;t·t.; ..... r.r'-... a;:i, .Willi:u::l P. aas:dn~, o:i: ha~r.J _.. l!.C..~ nso:n, - ~ ...- .J. 

Macy s. Eolt, \·lilliam F. Peach, Jessie H .. Rat.tlQy, a."ld _D,.'.Jbray 

:?it=ga.=ald, all as :membars of the Council oE the City of 

•· r- ··e•.Js Vi' ·.._-g; •n_; a "'"·;....,,. __ r . .,,..,.,,._, ...... _. """fusi"'.g to diz::niss t..:.'1e.:n from .:J·~wpo . :.. r·~ .... r ...... .......... _ _, v \;;:; ... 

3. A statement of the facts, testimony and ol:l?-er incidant::s 

of the case will be her~after filed. Two transcripts in t..1.i3 

cause and the e.Ahi.bi'ts introduced at trial have been ~de a pa.::t 

of ·t.~e record pursuant to Rula 5:~ of t..1.e Rules of Court 
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City of Newport News, 
Har:y: E. Atkinson, et al.s, 
all as members of t!~a Council 
of the City of Newport i;jews 



Lawrenca Me Spigel 
Ass~stant City Attorney 
2400 Washington Avenue 
Newport Naws, Virginia 23607 

By: J 1-· l ·o ---sj Cc,._.j~---'- J ] . /-. fL-<..--.2./t 
Lawrance H. S9igelJ () 
Assistant City Attozney 

I hereby certify thai: a true CO"f'TY of t.1le fore9oing; 
' . ·A'~ 

:lOTI:CE OF l\.PPBAI; A!ID ASSIQ~ O? ER.~R has been mail:eQ to 

Richard W. BudgL"'lS, Counsel for tha Complainants on the 

f5 1\- day of· ~~~~ · , 1974 .. 

4.,~ r~. )i:J~:J 
· · .;..,a~rance .d. Spigel · (J 

11--/'l-1"'/ 

A. 108 


	Scanned Document(1)
	Scanned Document(2)
	Scanned Document(3)
	Scanned Document(4)

