


TABLE OF CONTENTS

Complaint in Chancery ......ccieveveeesnnneec.s A, 1

Special Plea of Respondents,
Harry E. Atkinson, et als, All ‘
as Members of City Council ..... cetesecanneanns A. 7

Answer and Grounds of Defense
of Respondent, City of Newport News ..... ceee.. A, 8

Anéwer and Grounds of Defense of
Respondents, Harry E. Atkinson, et

Honorable Henry D.

Garnett, Judge

Exhibits ....

Excerpts from Transcript -

als, All as Members of City Council ........... A, 10
........... Y W

Written Statement of the Case ..... eeeeaeeaee. AL 14
e, eee. A.5Tb

September 24, 1974 ...... Y - W 1.

Excerpts from Transcript - : o
October 3, 1974 ..ivieeeerecneans cesane ceesesee.. A, 82

Honorable Henry D.

Final Decree:
Garnett, Judge

e 6 0000000000000 ® ® 00 00 0 000 00000 Ao 105

Notice of Appeal and Assignments of

® 5 6 & & & 0 5 0 5 0 0 5 0 0 8PS S OO0 e 0 A. 108



(CAPTION OMITTED)
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| COMPLAINT

To the Henorable Judge of zhe'A5oheAaid Count:

: 1. David and FaLLP Hentzlen and *he othen pant¢74 "men=
‘
qiored above, are ownexrs 04 centa&n neal pnopeaty at oh near the
73 acre parcel of Land owned bg the CLtg, Located at the doat of
DQno&gh Boulevand, NQWponI News, VLﬁgLnLa

2. That the ReApondent CLIy o4 NQWpont News LA & mund-

c*paﬁ conponaILOn and 44 the ownen of a 13 acre padceﬂ 05 2and

bmown as the Denbigh Bouﬂeuand Panh and in the fate of 1973, zhe
CLIy began to develop the park and Lrétakﬁed a baat namp a¢ the
5001 0f Denbigh Boulfevanrd, meedLazeﬂy 6KOHILHQ'OH the narrow Wan-
wich Riven, which 4is, at that point approximately 200 Qanda in
w'dth A boathouse existed on the propenty pALon to the City
déueﬁap&ng the propenty, and it was by-and- Large a Auamo The City
4& in xhe process 05 conéiduct&ng a new noad 2o the pﬂOpQﬂaU and
e?tabi&dh&ng a parking Lot and h;é constructed nwtune thails

through the swamp.

| _ - 3. Sdince the erection of the boat ramp, and the Zevel-

Lng oﬁ Zhe propenty 5on the establishment’ 05 the parieing 204, the
entine area has been Lnundazed on weekends and hotidays by many
%né and peopze " The panrk does not have any negulatxon on supen-
U/A&OH, and L5 4An zhe Azate 05 anomp£et¢on NoxszhAtandLng, Zhe
Cﬁtg has seen it Zo open.the park, £eau¢ng LI unregulated znd
u@AupeiuLéed, and.haé removed no parhing Aighb §rom the stroets.
Tﬂene 44 absolutely no negulation of speeds on zhevﬁiuen us2d by
the great influx 0f boats created by the baa; naﬁp; causing

| |

m%ééive wakes and erosdlon of the shore.

g ' 4. Without any supenvision on sanitany facilitias, the

A 1




}gnotndé 0§ the parnk are used §or defecaticn, urinaticr, and the
dlépaé 2 0f all types of debris. There arne no thash cans ¢r any

pZace goxr tne deUUéaZ o waste matei& als. The condiiion mentioned

l{ckeatab a cZean and present roaﬂtn dangen to Zhe Pau , as ¢e22 Qs
Lo Lhe Cft4zen4 who. Live meedcafeeg adja”2n¢ mhenefc :fA stench
s crneated and the debris blows owtO~adjacent-ameaé aé-me 22 as
waste matenial from humans and dLApaAaZ of deb&&é {4 depOA/IDAI
into the niven. The width of the niver does not pe&m&t WaAALUe.
tnaﬁch by &male boatA and p&eéenté a oaat IlaééLC problem, as
weZZ as wake damage o Zhe Ahoie

5. Sdnce thene arne no ALgnA neguZaILng paﬁbing on hau&é

5an use of the pank, the pank 48 utilized 24 houns a day, and has

attnacted a substantial numben of nactunnaz pakiieé WQCQAALIathg-

T

the police be&ng caﬁﬂed on numerous accaALOnA duALng the paAt thme
months. The dnunkA Leave a mess and present a constant secundity.
problLem fon the Ammediate * eb&denté The City has failed, aon num-
erous accaéioné, Lo clean up the mess Zeét by parties wna haue
utilized the pank and the nesidents Ahauﬂd not be put in a posi- | ._
t&on whene they muAt make constant and necuanng phone calfs zo
nequest police assistance. Beer cans and debris have been a._con-
stant problem. } N | ., |

: 6. Tﬁe park does not contain any‘£ight4 Iéiﬁet faci-
Zixiéé teﬂephonea on any other type 6ac4£¢t4e4 that are conducive
to the uILELzatLon 0f public facilities in a manner compaitible
with modenn 4tandanda .

7. Pensons needing Lthe benefit of these {aciﬂitieé ane

cdnbfantﬂy expecting~the nendition 05 these senvices by the adfa-

cent Larndowners, and theneby present a nuisance, the source of
, g P

which 4is the City-maintained park.
A, 2 S
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present the clear and present dangen 4in 414 unsafe conasticn, jor

‘ednen and others, and constifutes an ocutrageous nudisance.

i 0dnen play in the swamp grass with firecrackers and matcrnes

ii,-Ln drny peniods, present a firne hazard. One fire cccunrned 4n

> swamp {mmediately aften the Cily began developing the propenty.

9. That the overnflow §rom the park of persons, debrnis,

Léé, stench, and othen nuiadQCQA too ngMQnouA ta‘enumendte,:haue
esented a clearn and present dangen to‘the heaith; wélﬁéne 0§ the
jacent 2andownens, and if it is permitted to continue; will
nther nesul in.ianepanabze damages Zo the adjacent Zandowneaé

o are especially damaged by the maintenance by the City of the
(sance. Due to the total abéence 06 rnules and negulations, the
&j paﬁ&ce ane without any autkon&ty Lo Aupenu&ée Zhe OpQ&aZLon
the pank in an ondenﬂg mannen. The police tabe the PCALILOH
nough Zhein various officens, that the 4upenu4540n of the park
the nééﬁonbibLZLIy 0f the Parks and Recneation Depaniment o4

2 CLtJ, who anre wLZZOuﬂﬂy failing to penfonrm Ihe&n duties, and

0 are not equipped o supervise the park. That zhe Count Ahouﬂd
join the City from openrating zhe park until such time as zhe

nk is completed, regulaiions poAIed, and the park is propenly -

vervised. | |
10. The City, by its agents, ﬁepneéénzed,thene would be
picnic areas in Zhe proposed park and that a buffer zone would

established. The City has failed to abide by these promises.

11. Thé Co%bﬂainantb have suffered and anre suffering
neparable damages by the operation by the City 65 the nudisance
the Denbigh Boulevard Pank. .

12. Aften an appropriate hearing, the Court should
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the pank should be closed and banred 1o the public until such

b as the park is in a completed state, negulations for uiitiza-
n by the public are posted, phoper sanitany 6aci£i£ig4, and
hts anevinétaﬂﬂad, and a buffer zone created Zo LnhibiZ and
thict Zhe acZs ment{oned above, and the pank is properly supenr-

ed and policed by the City, and the Complainants will nequesi

h othen and proper nefdief as may be necessanrny within the

omises and as may be nequanod by the evidence.

IVEOR HERFZLER D ~

: FAITH HERTZI%B/
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STATE OF VIRGINIA

Ciiy 0f Newponz News, zo-wit: |

1, L}Lnda L. Evert, a -Notany' Public in and ‘_50)1. thé furis-
diction aforesaid, who;é-cbmmibbion expinéé on the 22nd day o4 Juha,
.7975, énd who Qab_ébmmi¢éioned Noianyvaé Lindq.L.‘Gibéon, do henreoy
centiﬁg ihai David L;'HQAIZZQﬁ and Faith Hentzlen, whode names anre
signed to the 5012904ng writing, have each achnowZngei Ihe same

beﬁona me in my City & State agoneAaAd on the g) daJ 05 Juﬂy,

1974.
GLUQW under my hand this 9zh dag 0f Jul;, 1974.
s
. ,//’?‘ J ,ﬁ - /-‘ l,_ﬁ/q}'f'
Notamu Public ¥
Eilad in tha Clark's Offic2 the/ H
Vit Tae S den Gl
. F.:—n < ( L ._____‘
Lt Foo AN S
o) Paid S ”/ e
NS AmMO NEALZ
RNS\"S AT LAW
2 CORY
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SPECIAL- PLEA

Tha Respo dents, Harry E. Atklnson, 0. J. Br1+—1ngn*“,

D)

William F. Haskins, Mary S. Holt, william F. Peach, Jessie M.

Fattley, and Aubrey Fitzgefald all as ncnners of. tn° Council

Honorabhle Court should dlsmlss them.a: Rnspondﬂnts in the

'C0ﬂ37a1nt fLIEd hereln by the Complalnants for tne reason

f

“that tney are not proner partles to tnls sult as a natter of

-law.”

Harry E. Atkinson, et als,
all as memoers of the Council
of the City of Newport News,
'Vlrglnla ' :

of the Clty of Newport pr=, by Counsel come and say that this

. Lawrence M. Sp).g‘)ml’r
Actlng Clty Attorney

Lawrance M. Spigel e
Acting City Attornay B '

2400 Washington Avanu=2 _ : AP
Newport News, Virginia 23607 ' oo
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(CAPTION OMITTED)

ANSWER AND GROUNDS OF DEFENSE OF THE CITY OF NEWPORT NEVS

Now comes the Respondent, City\éf Newport Newé, by its
AcEing City Attorney, and files this, its Answer to the Complaint
fiLed heréin by the Complainénté, and says: |

| 1. This Respondent neither admits hor.denies the éllegations
contained in paragraphs numbered 1, 3, 5, ahd 6 of thé said
Complaint, but calls for strict proof‘thereof. |

2. This Respondent adﬁits the allegations containéd in
parég:aph numbered 2 pertaining to its ownership of said park;
however, it denies that it is in the process bf constructing a
new' road to the property, and furthef séys that the Virginia
State Highway Department is responsible for‘thé construéfion of
said road.

3. Thiszespondént denies tﬁe allegations contained in
parégraphs numbered 4;A7, 8, 9, 11, and 12 of the said Complaint,
and calls for strict proof thereof. |

4.. This Respondent admits the allegatioh contained in
paragraph numbered iO in that it represented that ﬁhere would be
no picnic areas in the proposed park and that a buffer zone
would be estahlished; however,.this Respondent denies that it
has failed to abide by its representations.l |

5. In addition, this Respondent says that if will rely
upon any and all other defenses which may develop in the case
and any'and all defenses which may be assigned at or beifore
trial or be justified upon the evidence upon trial, and such

]

other defenses as may be available at bar.




WHEREFORE, having fully answered, -this Respondent prays

recover costs herein expended.

!

i

i

CITY OF NEWPORT'NEWS, VIRGINIA

BY QW m-/{
Lawrence M. Spigédl
Acting City Attorney

i

Lawrence M. Spigel

Acting City Attorney

2400 Washington Avenue
Newport News, Virginia 23607

| certify that a true copy of this pleading
was mailcd, Selivered o sashe counsal ¢f

; ) ™~ | |
E | reccrd on the..22 _day of._%air_".._......",

1924

Lis £1.

- of counsel

|
i
that the Complaint be dismissed and that it bs allowed to i




- (CAPTION OMITTED)

ANSWER AND GROUNDS OF DEFENSE OF HARRY E. ATKINSON, ET ALS, all
as Members of the Council of the City of Newport News, Virginia

' Now come the Respondents, Harry E. Atkinsoﬁ, 0. J.
Brittingham, William F. Haskins, Mary S. Holt, William F. Peach,
Jessie M. Rattley,'and Aubrey Fitzgerald, all aé Members of the
Council of the City of Newport Néws, Virginié, by Counsel, and
file this, their.Answer to-the'Complaiht filed herein by the
Complainants, and‘say: | |

o 1. The Respondents neither admit nor deny_the allega-
tions ¢6ntained'in‘§aragraphs numberad 1, 2, 3, 5, 6, and 10 of
tﬁe said»Complaint, but call for strict pfodf'thereof. |

| 2. The Respondents deny the éilegations contained in

péragraphs numbered 4, 7, 8, 9, 11, and 12 of the said Complaint,
and cail for striét pfoof thereof. o V |

3. In addition, the‘Respbnden£s say that they will
rely upon any and all other defenses which may develop in the
case and any and all defenses wﬁich may be.assigned‘at or before
trial or be justified upoﬁ the evidenée uponvtrial; and suéh
oéher defenses as may be available at bar.

WHEREFORE, havihg fully answered, the Respondents pray
that the Complaint be dismissed and that they be allowed to

recover costs herein expended.

HARRY E. ATKINSON,
0. J. BRITTINGHAM,
WILLIAM F. HASKINS,
MARY S. HOLT,
WILLIAM F. PEACH,
- JESSIE M. RATTLEY,
AUBREY FITZGERALD, all
as Mermbers of the Council
of the City of Newport
A. 10 News, Virginia




Lawrence M. Spigel,
Acting City Attornesy

?
l
|
.2
|
|

Lawrence M. Splgel

Ap;lﬁg City Attorney

2400 Washington Avenue

Newport News, Virginia 23607

| Cutxfy that a true copy of this pleading
was mailed, delvered to each counael of

_ . - record on tha
| v 1g?§/ o |
| o :
- - éw /7. éb«/

. of counsel

<D DeSHAZCR:- Clark
.6
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"~ the
tions contained in the Complaint filed herein, and was KHeard on
July 10, 1974 at which time the Court deferred action and 1nd1—

cated that a hearlng would be held on August 1, 1974, in the form

of

City of Newport News should not be closed and also upon the'
An:wer and Grounds of Defense of - the City of Newport News, and the
Spec1al Plea of Harry E. Atkinson, et als, all as Membhers of

- City Counc1l, requestlng that they be dlsmlssed as Respondents,
it|being alleged that they are_not proper parties, and upon the
view of the Denbigh Boulevard Park made by the Court on August

4,11974, the case being argued by counsel on‘August 5, 1974, and

the

instructed counsel for the Complainants to draft a decree,; and .

after considering all the evidence, and the law applicable there- |

to

Harry E. Atkinson, et als,'all as Members of City Council, be,

and

that Harry E. Atkinson, et als, all as Members of City Council,

to issu

con

(CAPTION OMITTED)

a show cause why the Denbigh Boulevard Park operated by the

ducting a nuisance and that 1

ORDER

This matter came on to be considered upon the Petition
David L. Hertzler, et als, and the Notice of Hearing requesting -

ehtry of a Temporary Restraining Order based upon the allega-

v

Court having issued an oral ruling from the bench and

the Court doth hereby

ADJUDGE, ORDER and DECREE that the Special Plea of

it is hereby, overruled, the Court beihg of the opinion

Pesvondents except, and

The Court being of the opinion that it has jurisdiction

e an Order enjoining the City of Newport News ftom

it has jurisdiction to direct



that the Denbigh Boulevard.?ark be closed, but the Court ds=clining
to issue such an Order at this time;vneVertheless, it appearing
from.the evidance presentéd, that the‘City of Newport News has
esﬁabliéhed two portable toliets on the property and that the
City has not properlf superviéed and pdlicéd the park, to which

ruling the Respondents except, it is

before September 1, 1974, file with the Court its_lettef of .
intent -as to the establishment of proper sanitary facilities

at the -Denbigh Boulevard Park, together with a plan for. the.

prober“policing and supervising_pf the park, to which rUling'the

-EN'TER: /ﬁ/;c/ o ,

Respondents except.

Have Seen:

e d

: 9 Co

1 , _ AN .

Richard W. Hudgins, Esq. ‘ RN e
HUDGINS AND NEALE | iy

10352 Warwick Boulevard ' , R
Newport News, Virginia 23601

Have S=en and Objected To:

| A cfzz S
' o, v (M s Dupgeat=.0.C
gy LML %

9

Lawrence M. Spigel,
| Acting City Attorney

|
!
1
!

ORDERED and DECREED that the City of Newport News, on or

RS e
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Cn July 9, 1974, thirty-two Complainants filed a
Conplaint in chaacery against tha City of Hewport lizws and the
remoar3 of the City Council of the. Citv of Hewport News,

raquesting that an injunction be issuad against said partiss

from operating a park on a l1l3-acre parcel of land known as tha

_ Dsnbxgh Boulevard Park, locatad at the foot of D 1gh Boulevard

and Irontlng on the Warwick R_ver, allegxng, inter alia, that

tha Lnsupervised park was belng onerat.d in such a manner as to

constltnta}a nuisancs. On uuly lO, 1974, arger'not.ce‘to tha

-c1tv, et als was given, a heaxzng was held upon the rnquast

for a manporary Restra;nlng Ordex. Tha Compla;nants presentad

'ev1dence.as dlsclosed oelow.;'

' TESTIMONY OZ DAVID L. HERTZLER |

David L. Eeztzlaz tsstz:ied that hea re51dad at 3

.'Dennlgh Bculevaxﬂ Citv-of'Hewport News, Virginia, and had

reszded at thls locatlon fo: aporoximately _lght y=ars and

~ that he owned two reszdences.lmmadxately adjacentvto the park,

and being located across - the dirt road that separated the City

Park pronerty fromvnis residances. Mr. Hertzlor testlfied that

the operation of the Denblgh Bonlevaxd Park was 1ntarfarxng witle

the use- and enjoyment of his own Droperty
}r. Hartzlexr testifiad that the praparatory work foxr .
the creatzon of the Denblgh Boulevard Park at the end of Denbigh

Boulavard began-ln:the fall.o: 1973r As tha work progressed on

A, 14




10.
1]l.
iz2.

13.

21.

‘the park, Denbigh Boulevard, from the point whera it inrarsacts
with Moyar Road down to the.boat ramp, locatad within the park,
was in an incomplets state, and, at times, impasaable. Undex
thesa conditions, the city pexmittedltha public to begin using
the park in December of 1973, and as the weather warmed, the

use by the nublic incraased.

Senbign Boulevard Park, lsading into the boat:iramp/park facilisw

Q

had not been completed and that the dust crezated by the

(14

us

vzhicular trafflc on tha ur flnxsqad po'tidn of Denbigh 3Boulavard
Park was a problea. Ne also stated that there were ruts in the
roaé which had been caused by v=hicles hahling materials tc:tha
parking lot and by tha 1a:ge amount of tféffic consisting of

boats and trailers coming to usa the park. Mr. Hartzler

_ testified that he observed trash and debris in -the parking lot

and that thas park_lacsad proper suparvzalon and that the Newport
Naws Park Rangars and quport Mews Polxce Denartment made onlj
brigf visxts to tnguaxga.. dowavnr, M. ﬁertzlar testified that
the nolica-resnondad'whenever he had made a complalnt, but-by
the time tne polica arrived, tne oartles who had created the
dlstnrbancs fraquantly had lsft.. Mr. ertzler test;fied tnat
duhlng tha stata of 1ncompletion and construction, and that
prior ta hhs heaxzng, he had observad urash and debrzs in the
general arsa. of the. park.and.that such materzals ovez:lowed onto

ths oroperty-of'the pronartv owners adjacent to the park. ”hatr

A thara had been a larga lncreasa in trafflc particu*ar1y on. weex—

ends. That noththstand;ng these condltlons tne:publlc was

allowed to use the paxk. He-teétifigd-further_that,an.articlef
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apveared in the Daily Prsss on June 1, 1974, which indicztad

.that the-park had been ",;;dis¢ovare§ bf'hundzeds..." and Qéva'
~ the impression that ths park was now consideared open by the
city.

Following tﬁe Memotial bav weekénd,-Hr. Sartzlar

éstified ovar'the~objecti6n of the city that ha came to thse-

ct

Conclusion that. the city had no plans to finish the park prior
to permitting the uss by'tha'general public. Duriné the
hemorlal Day weexend, ths ‘park was 1nuncabad with a la ge number.
of people,.vea;clas and boatg.‘ The-access road to the parksan&
thevbarking lot ramained nnfinished‘andAthere existe& no lights,
wéter,.toilat facilitias or telaphones in the park. Therms :

v

xisted no buffar zone batwean tiha park and thzs privaita

homeowners. Numerous usars of ths park mads reguests of ths

L i

rtzlers for the use of water and talephone. These quuests

(@)

ontinued as the bark was usad as tha sumnsr progressed. Mr.

a4}

Hortzlexr testified that he had observed perxsons drinking

s}

lconolic beverages in the pgrking 1ot aréa and in othsr -
loéa*ions in the parxz on numetbus occasibns. Thare ware no
t*asn_canta;ners in tna oark durlng ths Memo*lal.Dav nerlod,
:and subsequantly, the rafuse lzttazed the ground. There was
-ho supervision of the park and_no posted closzng tims; and the
dse of the pa:k;went on into ths.ﬁight and morning hours with

*frequent and recurring nocturnal partiss, consisting of persons




32.

drinking alcoholic beveragaé and méking louvd noisas, racing
o; carx motora, constituting an annoyance and an intolerabla
sxhuation for Mr. HBartz lsr and his family.

All prior existing 31gns contro’lxng oa.{.ng on
danolgn Boulavard had been removed, and thsare was aosolutaly
no restriction on the use of the parm or Denolgn Boulevarduln
1ts lncomnleta state. | |

In add;tlon, Mx. Hertzlex mada the followxng lnquiries

and.complalnts.

June 4, 1974 - Mr. Hertzler callad the City Atto:nay

| to see.lf the park could be closad. - o .

June 4, 1974_f»Mr. Eaxtzlax callad Mrs. Backsr of the
Wétlands Board~inquiringtif thls organ;zatlcn-could .stop the

fllllng 1n.of watlands at tha pazk. and he. was adv1sad that

tha- city did,not hava'to conoly with;the Wetlands Board

: ragqulation. This lat;ar}statement was objectad to.

Juna 4, 1974 - Mr. Hertzler called ths Corps of Army
Engineers:in regar&'to tha wetlands filling'problem. Subsequent
to his call; the contracto:‘stopped £illing in the swamp.

Jungx4, 1974 = M:; Hartzlar called Mr. éogeré-of the
Racraation and Parks Deparfment to-ccmpiain.about,the?lack of
facilitiss in the.park.and.was advised the city had no plans for
roilzats or water, as the'water'line was inadsgnata and +hat

theza would be no lighiting presently that thas ciiy was still

w
ot
(6}
0
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nagotiating with VZ2CO. There wera no plan
at sundown and the budgat did not allow £3r park attendants.

Juna 5, 1974 - Mr. H=arizler called ¥r. 3o0wen of the




City Hsalth Department to report the unsanitary coaditions at

the

J

ark. Since there wera no trash containers and garbagas

and bottlas werxe lltterlng the round, and dua to th

1)

fact
that no £oilets wera availabla, paople wara using tha yoods as
toiists. “ ‘

June 5, 1974 - Mz. Hertzlez;calléd:Mr. Ronald
Bu:rcugns, Diracto. of the Recreation and Parks Department, ang
reneated his comnla;nt mentioned above. |

June 7, 1374 - Mr. dertzlex addrassed a letier to the
Clty concsrnlng the aroalams.  : o . | -

. une 10 1974 — Mr. Hertzler called.the City Manager
and rapeatad his compla;nt. ' L

JLna 12, 1974 - Tha auuornay for Mr. Hert*ler addressed

a lettasr to Mr. Buxroughs conce:n;ng the complaiabs aud request-

ing the clOSLBg of tha park.
~ June 21, 1974 - The.attornsy for the Comnlainan*
addrassed a lettarxr to tha c1ty requssting tha closura of tha

park, indicat;ng that an 1n3unct10n would be requasted unless

4 the park‘was closed

Mr. Hnrtzlax hsstifiad that tbe drinklnq o£ alccholic'

baverages persisted in both the»daytzme and nlgh time and he

statad~that on one occasion ne oose:vad a man on a- lookout
araa back in the trail urlnatlng.. Hith this man, there was a

H

group. of other man dri.klng beer. A pnotograpg was introduced
into evidence of the person urinating. IMr. Hartzler testified
that on occasions he‘oﬁserved human faces in the park arza. Hs
stated that it was human waste becausa he observéﬁ tcilet paper
in tha arasa. Ha testifiad furthser that the entire arsa smalled

of human wasta. This observation was mads following the

A. 18
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- within the park and indicated that the absence of life rings or ~

- pricz pronnsa»t0~olant:a buffar-zona of trees around ths

' perimatsr of the parkzng lot araa S0 as to seoarate the paxk '

ware no public telephones, drinking fouwntains, or ligaiting in

tha area of the park, and that the rivexr traffic was causing

erosion to his oroperty. He further stated that on July 9, "
1574, he was disturbed by the sound ofAé radio in the pazking
lot arsa. He testified that he onaerved ~ulLdIEn oehting off
firecrackars in :he-marsh arsa, which meandezs througn +the
bark. Hde Les+ia1ed that the park aﬁd the boat ramp facilities
ware in need of a full~ tice at tendant for many reaasons. #e had

observed yourng peopla climb;ng on'pop of a boat housa locatedA

llfe llnes on the pier in the casa of emezgency Dresented a

proolem. Ee testifiad that the c;*y ‘had not llved up to a

from H;s pzooerﬁy

On c*oss~examlnation, Mr. Hertzlar aamit red that he
had been advised by the Dxrector'of Rscraat;on and Park3 that

the westerly end of Denbzgh Boulevaad had not been comnlateq by

‘tha Stats nghway Deoaxtment.because the c1ty nad nou complated

the narking lot due to a gr aval shoz*aga. In add;tlon, he:

; sta_ed that thera wara no trash cans in the Dark and that ;rash

and debris ex;sted,in the oazk area, since it was not being

';cleaned up. He. testifiﬂd that the Oark rangers and Newoozrt

Mews Bolica Deaartmant may~hava patroll=d the Denbigh Boulavard

boat ramn/park without his knowladga of their having been at

the pa:k. Tha City Attorney reanastsd that Mr. Hertzlaer itsmize
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X 4'""',',‘,- he
'and Mr ?a*tvlcr had :ecords Liak

are made
.ﬂhon the- DatrolB N o 14, 1974' ana June 15,

= Jus
had “aot.of the- vﬂhlcula: tra:fi on S
o ‘ ' K zars ‘
e 14 1974, the car rraffic uas 33 . .
- 119 boats in

M= Eart21er

On June 15, 1974 it was 112 ca.s,

> ‘1.
was as&ed how many times

A%

the river.-
' a pa rx area.
rad. people drinking alconol in th -
ohszryvad. Peor | | |
yous problen,

+ may not axist
was a contin ‘

although 1
 the érinking

very cday cf ths waek. Mr.‘Xertzler was asked now many tizes ha

had obsarved peopla ux inating in the park. Ha responded that

ha observad human wyaste anrd teilat
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he obhservad a tsenzagar sténding oﬁ thé top of the boat house
relieviﬁg himself into the Warwick Rivar. ﬁ*.vHertzler was
asked now many tices he had_obsarvéd human wast=a on the
ground.in tna park/boat raméiéraa. Hé responded that he had
obseﬁved huran waste in the araa 6n 3everal oceasion3. He was
asked how he had conéludad‘that thalentire-boat;ramp/park arsa
smalled of quman faces and urin e, and he resaponédad that the area
smelled like this to him. At this ooxnt ha was asked wnazhez
or not tne odors he smelled wara comznq from the 1arsnlands
- which surrounded the area along with the odors which acccmpanied
low tides. He responded that the area smellad from tha nrasencs -

of human feces and urine. Mr. Hertzlar was asked how the lack

of watez fountains and the lack:of_publid telephones intarfered

with his use of his own property. He responded that nurexous
usars of the park had come to his home on numerous occasions

and rz2cquest2d water and use of the telephone. He testified




' not live wi £
| : th;;.viaw of the park/boat ramp area.

. venicular traffic since

thera was a need for public. talephonas in case of emsrgancies.

m

> was asxed how the river traffic interferad with hzs use of
his own property. de réspondad that thers should be "no wake"

ﬁigns posted to—reduca.tha speed of the watexr traffic which

iwas cau31ng erosion to his nronarty and damaging bnis rope lines

on hﬁs boats. .Howaver, h=z adm;tted that all the river traffic

does not orig;nate from tha Denbigh Soulevard boat ramp
fac1li+y. Hs was asked how teenagars sxtting‘on the ton ot
Fna boat house- lntarfered with his use of his own n*onertv. He
resnoude& by sayiang tha par naedsd full tirce suoervzsxon in

tne 1nberest of gare:y and puplic ordar. - .

TESTIMONY OF VERNON S. BRIGGS

me second witness to tastify was apother. Complainant,

| nanely, Mx. Vernon S. Briggs, who

3oulavar a7 23 Ay P el ot il
‘L; vard, Nawport News, Virginia. On direct sxamination
{ < - A -d 4 ’

#Ar. Briggs tes-lxind that he was concarnad abou. tha fact that
2 tha

H -
the westarly end of Dena¢gh Boalevard had nokt been complated
Ha Turthar stated that_he very saldom went to tha nark'and

(> - 2 g g h J- = v‘ L4

Ha tagti :led that tnara had bsen a tramendous'in"rnase in

people startad using tha boat.ramo. He
t°3tlrled tnat the area was ursuoervisad.

On cross-e : :
xam‘natlcn, drm.Brlggs admlhtad tha ha did

In addition,
he

> acdmitted: that his homa;was locatad.completéiy outsida oif

A. 21



that the px= ool.m'was how +o closse the park and how to finish

the area where the park is located. He further testif... taat
he had naver seen human feces in the park arza nor had zs
srellad the odor of human feces oi urine in the park arsa. He
admitted that he had not obsarved any klghtlng or d.aor r‘yf

activity, in the paxk/boat ramp arsa. In addition, he acdmittad

that he had not cbservad anyone drinking alcoholic baverages

~in ths park/boat ramp area. At this polat, counsel for the

Conmplainants advised tha Court that the Complainants had no

further evidencas. - ' 1 -

TESTIMONY OF ROMALD B3URROUGHS

The first witnass to testify'én behalf of the City of
Yewport News was: Mr. Ronald.Buxroughs Dzrac*or of Parks aad
’Lc:aauan for the City QL \lewpcrt ‘aaws. M.r. Burroug_ns
tosti’led that the park,was ooen to tna DLOl-—.. It was'opéréting

as a parx althongh'lt was not’complata.' He testifi=d further

Bl
1

[N

because of material shortage.. He testified that the closing of
the park would create a great reaction-froh-tha general public
and creata a- graat problam'far him and his depaztméné. Uncerx
irect examination, #r. Buzrroughs testified that he had srzokan
to Mr. Hertzler on puﬁeraus:océaéions regarding Mr. Hartzler
complaints about the Denbiéh Bsulevard'park/boat ramp facility.
M, Burroughs testifizd that the westerly end of Denbigh
Boulavard Park would b2 coapleted by the State Higaway Depart-
mant aftar the city c0ﬂnleted tha parking 10: in the boat ramw

area. He explained that there had been a dalay in the




7. completion of the parking lot due to a gravel shortaga. ZHe

5. ‘testifiad that trashn cans would be installed immediately. He

3. tastified that signs had beenéposted on the pier indicating
10. that' swimming and diving from:tha piet or boat ramp was
1l. ‘pronibitad. |
12. R Mr. Bu.roaghs tsstlfled that tnere were no
13. .regulat,ons rnqu;rlng tha estanllsnmsnt of sanitary facilities
14. , at the parg-“He test1f;ed tnah.thers were‘sanltaxy ;aqlll-ias N
15. | _ét;Newport Newé;éity Park, which contained a golf course
1s. ~ and other facilities. Ha.tesfifiad,tha:a wera'sanitéry
17. faéilitiss at Deer'Paik and also'ét ﬁawport Mews Huﬁtington,
.  ' Pa;k; . _ A: . '_ _ )
19. | A Mr. Burz;bggh.s testified that the Newpori News Pazk
20, Rangars and policalbfficéfs alcng-with juvenila offiéers-naézol
21. | the aﬁea. He testified that he dould:try to comoly‘thh all of
22. tha recuests mads by the Comnlainants‘ Trash cans wera on ordsx
23, . and they would ba nlacad in: ths.park as soon as they arrived.
24. ' Ha statad that he had. only enongh ranger:vahlcles to ‘patzrol the
25. - park at spot. lntervals and that ha was arfald that any sanitary
26. J.aCJ.lJ.tJ.Bs wonlds be vandalized. . He .tastifled that t.he- buffar
27. i zone of t*eas would be plantaé 1n an area to camnn:laqe the -
28. | oarklng lot arsa from Mr. Hartzlezr's view. Ha tastified that
29, "no parking” 51gns wqqld be~1nstalled along. the wesﬁéxly end

33. 6f Denbigh B§ulevaid_Park whers the pafk area was located. .

31. - In additibn, hea tesgiﬁied thafhthe l3—acra-tract*had-been.
32. acquired wiﬁh thé use of Federal, State énd City funding. Mr.
33. Burroughs testifiad that the city establlshed liason with the
34. Virginia Cormission of Outdoo~_Racreatlon for the purposa of

- - providing a frea= public beating launch facility on a 13-a2cza

2. tract of land locat2d at tha wasterly 2nd of Denbigh Boulzvard

A 21




additioa, ha testified that the project had besn approvad by
tha Virginia Institute of Marine Sciencas a3 th2 en V1r01nec al
study conducted by said agency was favorable. He stated that

+the total investment in the park/boat ramp area amounited to

]

pproximataly $139,000.66. Hévpointed out that the'bgat house
had existed prior to the purchase of the thirteen aéra tract;
howevsr, hs stated that the State Game and inland»?isherias
Dep?rtmeat had péid for tha.b§at #am; and parkiﬂé"lot. He
‘urther<explaiﬁgd that thelcosﬁvof cﬁmplsting ths westeilv and -
of Denbxgh Boulevard would be paid by tha S*ate Hiahwav Deoart-"
ment. In add;tlon, Hr._Burrougns testl&led that the Denbigh
" Boulevard Boat/Ramp4Park arsa would not tolezxats toilaet racxliti#
.{-éer§°d.by séptic tanks sinca-the laﬁd is lowvand‘maréhv. Mr
Burroughs aiso testl.ied no sanitary sewer was aua;laola ajong

the tract where ths park is 1ocatad¢ Ha ex:lalned that thae

closest sanitary sewerx llne is a forced mainvwhich runs to the
raar iina;of tha-lot lines~of“£ha property.ownefs on ths oortb—
-_ s;de of Denbigh,aculevard. He explazned that tha cost would

. be p*oh;bi*ive in that a pump installation and a feeder line .
would have to be 1nstallad.; Ha-empnaszzad that based on his
ragulaz. observnticns -of the araa-that the arsa was not in need
of pormanant toilat facxlitiss‘A he further stated that past-
excerienca wltn public t01l°t facilltles in- parks and playgrounds
has causad greatar problems then they have solved.

After tha close of tha evidenéa and after hearing thé

| argurents of counsel, the Court daferrasd the reqﬁest for the
entxy of a Temvorary Restraining Oruer,.nut'advised tha paxties
that a Ffurther hearing would be held in the form of a show cause

way +the city should not closa the park. A a=zaring was sczedulad

A 24
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Sox August 1,

HEARING OF AUGUST 1, 19574

Tha Court heard arg umenv on the Special Plea filed
cn behalf of Harry =. Atkinsbn, et als, all as members of the
City Council of‘the City of Newport News, raquesting thak they
be dismissed as parties defehdant.- The'Cou:t.overrﬁled tha
'-_Sgecial Plea, to which rulingvtha:Respondenté objected.aﬁd the
exception was duly noted. Dafid.L. Hertzler was offe ed as oo
o a witnessa by the Complalnants and. following below iz hls

L}

testlmonv‘

TESTIMONY OP DAVID L. HSRTZLER

| Mr. Hértzler testifiéd'that‘noisy paxties‘at night,
yellzng and other—act;vzt;es at the park continued to ba a |
p?oblem and d;stnxbed nlm and.hla.fam;ly. Tha c;tv had not.
'f'placad "no waka" signs, and the river tra£f1c~contlnuad-to be
a serious problém, The~pazking lot ramainad‘incomplets and.
ne nhad oosezved a van stuck in the Darxzng lot Mr. Hertzlsr
testified that.tha city had placed trash receptacies in the
par& araa, but tnat the recentacles had not been located in
araas whzch would ba convenlent to paxtias LSlng-the pazk, angd”

S s

th,refora, reduce the debris and 1$ttez Droblem- He tast;fied : }

that *pe cxty had placed two temporazy privies in the park,
whlcn wara known as porta—tozlets ,_sucn as is used on con-
struction s3ites.  Tha privies were locatad in the parking lot:

A. 25
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in tha plain view-of his\home, with-the doors'opening.in tn
diraction of his home, and.that vandals had wriﬁteﬁ words gnd.
*Krc§n paint on these facilitiess. Tﬁe priviaa weres unsightly.
Ho lights had 5éen installed in the park‘érsa; Mr. Yertzler
introduced a large number of nho ograpns that were takan by him
into evidence and testifiad~concsrn1ng each and avery photoéraph

to
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halow:

Plaintiff's Bihibit 1: Mr. Hertzler testified that

. His

this photo was taken on June 7, 1974 and that it showad sope
cles on the ground in the park aﬁea. Counsel for ths.
Q°snondents oojacted to the adnissxblllty of the photo on tha
ground.that,mr. Hartzler had:not established where the bottles
were»in tha n#rk.ncr had hé éstab}ished that.ihs pfesence.of
the bhottlas. lnterfered with Mr. Hertzler‘sfuse'of his own |
Tha photogranh was admztted into evxdence and marked

nroca:tym

Plaintiff's Pahlbit §1. cheution noted. On cross-examination

‘,Mr, Hertzler:stated,that the park‘area.Was not covered with

bottles. He,wasgaSked hcw-the7nresenca offthé=50ttles shown

- in the nhoto lnterfered w1th tha use of hl: property. Ha stated:

bhat 1t annoyed—hlm and thare wers no trash. cans at tnat time.
Plalntlff’s LXhlblt v2" Mr. He rtzler t° tified that

this photo was taken on. JLne 75 1974 and that it showe

o,

a

youngster on top of the boatwhousas He statsd. that thexra should
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be superwision at the boat ramp. Counsel for the Respondents

. ohjacted. to th= admissibility of the photo on the grbunda that

Mr. Hertzlerx had;not established how.the presence of é~youngster

on top of the boat house. lntarfared with tha use of his own

property. The photo was admittgd and:marksd Plaintiff's

xhibit 22. . Exception noted.. -On cross-examination Mr. Har:tzlar-
e UL = Y

statedﬂpeopla'didfnot climbfon‘the boat house every day} howaver,

i

e-scated ha was  concernad about their safety.-

2

Plaintiff's Exhibit;#3: Mr. Hertzler testified that
this photo was taken on June 28, 1974 and that it showed a boat:

trailex blocking a drivaway;‘ Counsel for the Responcents

objected to the admissibility of the photo on the grounds

that it had not bhes2n establishgé‘how the prasence of a trai
Cem =~ atin UWD Proparcty. Ty

= la

OC—“‘: 173 £ a3 L) T . .
| cur all ohlgne tima. He stated that tha nigtura showed a

nas £ - - 1-3 o1 . 4
ne2d for "no Parking” signa on 2enbigh Boulevard.

2laintiff's Exhibit as= .. -
Exhidits 44 & #5: Mr. Hertzlar testified

+hg+ 3 ; 2 . 5 : ra
‘hnah thosa pnotos.ﬂere taken .on Juna 27, 1974 and showed th
_ 2 » e

People on top of tha boat house. 'Counsel fox tha Respondents
objacted to the admizsibili 1ty of the photo on +ha giounds |
.that it had no* been nscablz.sned that the presence of tha

threa peopla ox top of the boat house interfered with M-,
Hartzlex's usa of his own Proverty. Tha vhoto was a&mitted

and narkad Plain+iff's Exhibits‘éé & %5 raszectivaly. 'Exceotion

notad. : A 27



Plain#iff’s Bxhibit 38: ‘Mr.’Hertzlar testified 2a:
this photo was taken on June 27, 1374 and showed horses at tha
boat ramp lauach a;éa. He testified that this situation
annoyad him because horsésﬁshoﬁld not be permitied In ths boat
ramp/park arsa. Counsel for the Reapondents objactad to tas
adnissibility of the photo oa the grounds that Mr. Hertzler

had failed to esgabliah that the presence of. th horses in anyi

‘way lnter‘ernd wi*ﬁ tne use of hlB own nroperty The photo:

was admit ted and marksd P’ain*if“’s Zxhibit 36. Exception;V
noted. On cross-exam;nation Mr..Hertzler stated »hat the .
presenca of horses at the nark area was not an evaryday

cccurTance; hcwevsr, he said that ths photograph showed a need

‘for supervision..

Plaintiff’s BSxhibit $7: MNr. Hertzler teatifiad that

his photo was.taken.on.June Z,v1974,and shcwed,what.he-

&f*'

eqo:1~ed as éebrls in tbe narshland area. Counsel for the

pondants obja t~d to the adm1551billty of +h1=2 photo on ths

grounds that it had not been established how the pres=nce of
2

o . Iah Tt = 3 = L : e :
cils so called dabris interferad with the usz of Mr. Hartzlar's

proparty. The photo was admittad and markad Plaintiff's Zxhibit
' . ! ) .-l‘

" .
¥7. Zxception nceod,
Plaintiff’'s Exhibit $3: Mr. Hertzloer testifiad +hat
Lo =3 - g

this photo was taken oa June 7 1974 and snowéd four bﬁéweiser
cans and two hottles on the»ground. He testified that theré
wer2 no trash receptacles at this time. Cou“Sel for the
Respondents objected on t;e g‘owﬁd that it |
that four budweisar cans and two bottles on the ground in:tar-
ferad with the use of Mr., Hertzler's own proparty. ;The choto
was.admitted-and markad ?1ai ff's Exhibit 33. Zxceptioa

noted.
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18.
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laintlff's EBxhibit #3: Hx. Hertzler testiiied

this photo was éaken on June 7, 1374 ahd that it st cwad soma
wood niled up in tha marsh1and area. Counsel for tha Rasovonde
dbjected to the admissibility of Ehis éhoto on ths grounds.that
i% rnhad not baen established that this picture showed a condition

which interfersd with Mr. zertzlez’s'use of hig own propexty.

The photo was admiti=ad and marked Plazntlf"q Exhibit £#9.

_Exception noted.

~

Plaln:iff s nxhlblt §10~v E 'uHertzler‘ agtified that
this.photonwasutaken-oanunS»SO, 1974 aﬁd that it showed two -

paopla on too of the boat.house..<Counselufor‘the~Re°nondents-f

:ob ctad to the adm;ssib&lit? of this,photo-on the grounds that.

Mr.-ﬂar*ale: had failed to shcw how tho Dresence of two veoolw

4

) on top of the boat honsa interfaz&é xth tna uza - of. Hxs«own
prooerty ”ha phatc was-admatted.and mar?ed.P1al1tiFf's Exh;bzt.

_“10. E/captian noted,-,.; :Z*i"* : ”; - o

-On Auguat 1, 1974, hr. Hertzlar tes tifiad'on dirsct
axaminaticn that he had uakan:tha ;ollcw*ng pnotogranns o the

Denblgh Boulavar& Boat.Qama/Daxx'

th

P1a=nt1 Xh*bl* %ll- Mr., Hertz ar testified

"tha* tnls DbOtO was takdn on Julj 23, 1974 and that it showed

the wwo pokga~tovleta WulCh tne c1“y nad nlacad in the park araa |

since the neariag was hgla on July $J 974. M. agr:zla:

tastifisd that this con.;.;on andoved him and that .permanant

anitary facilitiea shouldﬂba lnstaxled. Counszel for tue

Paspondaats cbijacted to tha admissibiliity OZ Tnls ThROTO o0
#ha crounds that Mr, Herizler failed to shew that the presencs
oF th2 two porta-toilets interfarad with tae use of aIis

ST Tant ke b s et




of tha reasons supexvision is necessaz‘;‘however, h2 statad
that the presence of the two pdrta~toilet3 was obnoxious to
 _his~view.'
Pla_n.l f's Exhibit #12: ‘Mr. Hertzler testifiad
that tlis.pooto was taken on July 39 1974 and that it showed
‘thé two porta~toxl ts in the rear ar of the Daxk;ng lot alona
with what hs catagoxlzed as.- Lnsuffxclant plaating of traes
and snruaberz-aS'a buffar ny tne.CLty on tha ;rlnge entranca~
A'ﬁo‘the_pérking lc£.~ Counsel For tha Rescondents objectad to
“Ha aamlsSLQil;+y of *hﬂ pﬁoco on tha grounda tPau the con-

dltlous in the pnoto in no way estaal*sned that ¥Mr. Hartzler

‘was ba_ng prxved tha~usa~o; st own property. Tha photo

was aam;*tad.and markad.?lalnti&f's nxn;bl 312. Exceotian
notad. On c*oss‘exanlnabzon Hr. Heztzlax agreed.tnat the
plctura snowed tna“ the cars wers parkad in an or derly nannar.
Plai.nm.*"’s Exmbi %13 Mr. Hextziaz testified that
‘th*s pzctnra was takea on July 30 1974 and that it showed watsr
in tha d;*ch al ong ths f*lnge o: tha pazk;ng’lon entranca. He
yomp*al“ad *ha‘ the d*tca snould ba covered Counsel for |
Respondents objected to thefaémissibility'of ths photo on ths
grounds that the cbnditions in tﬁe piéthra in no-way established
an inta:farﬁnca with Mr. Har‘z*ar s usa of his own properxty.
Tha photo was adm;tted'and markzed Plaintiff's Exhibit #13.

Ixceotion noted.
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. » - it s Tmam s
Plaintiff’'s =: H&blr #14: Mrx. Bartzlar cestifiad

that thls photo was taksn on Ju;y 33, 1974 and that it showed

two cars and two boat trallors parked in the Dariking lct. Hs
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Counsal for the Respondenta objected Lo the admissibility of
this photo on the grounds that tha conditions in the pictuare

in no way estabhlished an interference with HMr. de*t: ex’

ll)
o
[}
o

of his own proserty. The photo was admitted and maxked .
Plaintiff's Exhibit $14. Exception noted.’
Plaintiff's Exhibit $15: Hr. Aertiler testified

‘that this photo was -taken on.July-lS, 1974 and that it shcowed

Aa van stuck in ﬁhe-.parkinqllqt. Counsel for the Raséondents
objacted to the admissibility of ﬁhis phoﬁo 6h the grouncs
thét thé'éondition éhawn in the éictuxe in no;way éstablished -
7an'interférancﬁ.with Hr. Hertzlet'a usé of h*s own p“operty.
The nhoto wés-admittéd aﬁd ﬁérkéd Plaintiff’'s Exhibit-%lS.
Excepﬁicﬁ noted.. o | |
Plaintizf's Exhibit #16: ﬂf.."ertzlaz testifiad that
this Uhoto was ta?sn on July 11, 1974 and that it showed the
‘incomplateness of the parking lot. Counsel for tha Respondents
ijecied'fo the admiésibility of the‘photo on the grounds that
the condition in.no‘way\shoﬁed an interferance use of his own
:propgrty." The photo was admitted:aﬁd.marked Plaiﬁtiff's
Exhibit'%ls. Exception.noted.~ On crqss-examination~Mr.
Hartzler admittad that the.piésenéa of ths tractor in the
icture showed that“thefcity was making an 2ffort. to complaﬁs

tha parking lok.
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Plaint iff‘é Bxhibit ?17: Mr. dertzler testified
that zhis éhoto was taken on,Jﬁna 23, 1974_and thaat it shcwed
a boat traveling at a high rata of sveed on the war TWick River
in proximity to the park. Counsal for the Respoh&ents objactad
to the admissibhility of this photo'on the grounds that tha

river traffic bore no relation to tha operation of the vark ar=

d in no way showed an interference with Mr. Hertzler's use

-

£ his own property. The photo was admitted an
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aipnktifs '317. Exception noted.
Plaintiff' Exhkblb 318. Mr, Hdertzler testifiad
that this photo was ‘takzn on June 7, 1974 and that it showed

trash in the underbrush lnAthe park area. Counsal for the

*Q

Rasbondents dbjectad to the admissibility of, tha pDnoto on the
grdunds that tha condition in the pictura in no way éstabliéhad
an intarference with Mi; Hertzler s use of his own property.
The photo waé admitted and ma:ked Plalnt_f ‘s Exhibit #13.
Exception notad. | |
Plaintizff’ B#hibitA#iS: Mr. Hértzler testified that
this photo was taken on June 5, 1974 and that it showed threse
peoplé-on the pier. Ha stated>tha£ one of them was urinating.
into the water and.anothsrﬁdrinking beer.. Counsel for ths
Respondénts objactad to the aﬂmiésibility of this photo on.
the grounds that the condition .in tha'pidtuxa‘in'no way establi
shad an interfarance with Mr. Hertzler's use of his own propert
Tha Dhoto was admitted and marked Plaintiff’s mxhibit #19.
Sxception notad. On cross-examination Mr. Hertzlar was asked

how ha concludad that the young man was urinating into the

N
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- watayr. He respondad that +he photo clearly showed that the

r3
S8

2. . Young man was vrinating ang that this condition showed the

AN}
(€3]
0

naad for Permanent sanitary facilities. Then Mr. Hertzlar

24. 'was askad that assuming that the youag man was urinating in
25. - tha water, how could we assume that ke would use a :sanitaxy
25-‘ _ fac.ll“y even if ona was prasant’ Mr. Hartzlar resuondad
27. : bv saving that the pictura cleazly snowed that permanent
23. : san*tazy facilities wars needad.
29. ! Plalntl"‘s EYblbi“ 220:  Mr, Hertzlar.testified that _
33.  ;&1: was a copv of a 1=~tta~ ﬁhich he hagd séqt to Mr;-Ronald |
3. : Burroughs, Dirsctor of Parks and Rscreation *o? tha:City ér
32. 'Hewport News., =He tastified.that the latter contained a list
33, Of his complaints and suggestions as to how to ractify thae
24, ddscribed'condit*ons. His testimony on diract.and cross
2. v uw_mlnatlon ra2gax d‘n~ ;his letter is set fortd in the writsen
2. statepent of the case, | | |
3. ‘ Plazn:l:t’ﬂ Ezh.olt 521: 'Hr; dertzler testifiesd that
4, He had drawn this map snowing the Danbigh 3oulevard Boat Ramp/
5. o _Park araa along with locations of some of the abutting'property
5. ownars. Hs admitied that ;he;ﬁipvwasAno+ rawn to écale.
7. Counsel for the R~snondants objec*ed to the admissibility of
8. the map on the grounds tna . it had rot been arawn.go-scals
2. and on the grounds that values had boen olacad ‘on carxk
14. _*opertlas withous balng supstantiated. Tha Court admittad
LI tne map into evxdanca so0l=2ly for tbe nurnosa of 3ch1ng the

12. ' d°51gn of the area.

3
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Mr. Hertzlaxr testified that Denbigh Boulsvard
wvas now passable, that speed limits wers posésqd and that “nc-
parking” signs had been §osted along the streéts. A "no
swimming® sign was postad on the boaiAhouSe and that'signs
in two locations.annoéncad'ihe park trails were closad at
| sundown. Eowevar, the remaindar of the park iemainad open
24 hours a day, and this_cohsisted of the boat ramp and parkirg
vlot.' T o

Mr., Hartzler also testified that some debris had -
been ramoved. Mr. Hertzler kept rascords of tha traffic‘p:oblams
and prasented them. Thefbuffar strip was'completaly’inadSQﬂaté
and merely‘waé'ona~shrﬁbadeep. Thers wers no telaphones or .
'water facilitias in the park;- Ha contlnuad to have 'ecuasts“
for the use of telanhonas and water at his homs..”
_ Mr. Hertzler testifiad that'water and saﬁer wers .
‘available and that:distﬁrbénéés at night had_ﬁot decreased.
Louvd parties and particularlyAﬁoisy conings and goiﬁgs of
cérs could be heard into the éérly mérning hou:s.;4Hr. Hertzlér
+astified that’the park wasvbﬁilt in an-RL subdivisién and.thaf
\it'was a ragional park. He requested that the parktbe closed
until adeguats superfisioﬁ'and,facilities, insuiingEbealth and

safaty standards for tha public and tha surrounding privata
homeownars, was =23tablishned.
rag=ifiad to a recent arrest made by the nolica
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hisz homa at ths nark. Thz ar
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plainants was Officer Mark Muza, who serves as a police officer ~

[

n tha soft aresa of the parking lot. 'The automobiles were
iriven in cixcles on the parking lot and were crzating a
disturbance. Mr. Hertzler testifiad to making a raguest for

police assistance, but, by.the time thz2 police arrived, the

allsgad oifenders had left;. | : o ' |

TESTIMONY OF OFPFICZR MARK MUZA
The second witness called to tha stand by tha Com-

on £ha-Nawport News Polics Boat. He testified that the city

has only 2 policas boats to patrol a very large zreaa.

Huié esﬁimatéd that 803 of thoss persons who previously
used the Deep Creek.Harbor had switched to the Denbigh Bbuievard
Park ramp. H2 testified that ﬁnb-waka“ signs wera~hot present
to control boats or §osted ragulations concerning the use of the

river. Ho taesatified that the road and the parking'lot wers

incomplats and that the combination of 1éxgeanpmbeis of vehicles

and boats, the unsupervised'fishing pier, and building,'crcatad

considerable congestion and problems. Muza indicatsd that there
should be perscnnel on hand at the boat ramp to discipline
and ragulats boat operators. Hs indicatad that dué_to the large

usage by the public, that it was hecessary ﬁéykeep'ona boat in

thea drea on suca days. It was nis opinicn that a hazarxdous

~condition existad at tha park due to ths conditions that ha

observed. .Muza‘s boat patrollad the area of tha Sémes River
extanding from C & O piers to the northarn 2nd of the city anad
cpntained tha area whers the Denbigh Boulsvarxd Park_iamp

vas located, as wall as the Warwick River. |

‘A. 35




2. unsafe Doating incidents. he opserved ware not savara 210ugh
3. E to warrant writing the operators a summons. He admittad that .
. - had not observed any hunan feces nor had he s—elled any human
5. ‘ faces or urins in the Denbigh Boat‘Ramp/Park area.
7. | | TSSTIHONY OF RONALD BURROUGES
9. i A ' ~ The city called tO-ﬁhe stand Mr. Ronald Burroughs,
lQ; ~ Director of Parks and Recreation for the City of Newport MNews.
11. yl Mr. Burroughs testified ﬁhat'the'parking lot had baan gravallad
lﬁ. | ; oh.Juiy 19, 1374 be® had not fully been completed and that the
3. '; State Highway-neﬁartment had completed,the westarly end of
14. - | Denblgn Boulevard leading into the park/boat ramp area on
15. i Julvy 25, 1974. In addition ﬂr. Burroughs testified that priox
15, ~to the ccmpleﬁicn oi the westarly end of Denbigh Boulavaxgd -
7. iCity crews watered the road in an effort to alleviats the
lé. | dust problem Mr. Hertzler cdmplaine& about. His testimony.
i9. : {regarding tpe inéta;laticn of pgzménent sanitary facilities
20. waSvfenetitive-bf the testirony he gave on July 10,.1974.
2%, ' He stated that trasn.recentacles had been placed in tn
22, boat ranmp/park area on July'31, 1974 His tasblmo;y ravealed
23; o ithgt "no par ‘ing SLgns had been placed ‘along Denbigh:BoulavaﬁdA
24, - whers the park ‘area is 1ocated In addition, he stated that
25, ' |sinc° +the f1~atvhaaring on. Jnlv 10 1874, the following ixzprove-
C 28l - ments had been.mada: That:a-zs mila per‘hou;,speed'limit sign .=~
|
A. 36
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nad neen posted naar ths entr ance to the park; that'Vepco

,A

Povd,

yaeen contactad and that he had ﬁontacted cach rz idaent who

on Dan g& Bou’avard in the area where tha park is located to

£ind out vhether»or nor:they'had any objection to ths lighting

blan. He stated there wera no objectionsa. That signs had been

SRR

?oste&.at tha antranca to the natura trails i dic ting the trails
]

glose at sundown; that ranger patrols through. the araa nad

| - |
b2en increased and the Hewport iaws Palica‘Dena:t:ant nad

rinued i3 regular patrols. HZe stated that he visited

(&}
Q
13
r
(28

th2 area on 3a regular baszis acd that ha at no time obsarved
any human wasta on the ground nor had he smelled the cdor

bf human waste or urine in ths area. Mr. Burroughs statsd

that ha had purchased a lifs ring and 1ife line which he

placed on tha boat house; however, the next day ths davices

had bgen stolan. In addition haltestified that'the rule;

and regulations contained‘in Chaptar 28 of the Newoort Haws City
|Coda govern conduct and activit y in a 5ark énd that no-signs
governing conduct would be Dosted as recuesged by Mr. Hartzler.
Ha emphasized thét the crlmlnal laws wers DELng enforced by

the rangers and bbe ‘Newport News Police Deoartment. That it

wa3 meosslbla to close the nazk at sundown because peopls

would'ne;out ln-tnelr»noats.

TESTIMONY OP JOSM TEXINDER =~ .

Tha second witness for tha city was Mr. John
ekinder, Park Supervisor for the Recreation and Parks
Department of tha City of Newport MNews. Hisstestimony

ravealed the f£ollowing:
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for'purposesv

that ha had

38

L2

A=
e

patrols through tha Denbigh Boulavard
of showing the Court that the area
pro?erly patrolie&. Zis testimoﬁy revaaled that
he following patrols wera mads andAﬁha fol1owing-conditions

existad at the time these patrols were mads:

Tuctad the rangers




PATPCOLS MADS BY JULIGS M. GRI?FiTH, PARK_RAHGER

PATE

1974

1974

1974
1974
1974
1974
1974
1974
1974

1974
1974

1974
1974
1974
1974

1974
1974

1974

- 1974 .

1974

2:30 P.M.

11:00 A.M,

2:

159

0 P.M.

11:12 A.M.

2:15 P.3.
1:50 P.H.

3:15 p.A.

2:45 B.M.
3:41 P.M.
 2:45 p.M.

12:00 Noon'

11:15 A.M.
11:35 AJ&:
1:55 P.M.
3:33 P.M.
11:40 A.M.
1:55 ?;M. 
9:40 A.M.

10:00 A.M.

3:15 P.M& |

1= DEPARTED

3:10 Pp.x.

11:39 a.m.
3:05 2.,
11324'A.M;
2:45 .. -
2:05 P.M.
3:30 P.A.
3:00 pP.M.

4:02 P.M,

.3:10 P.M.

12:10 p.x.

11:29 A.M.

11:50 a.M.

2:15 p. .M,

‘ 3;40 P.3.

11:53 A.M.

2:15 Pu&"-

9:45 A.H.

19:35 A.M.

3:35 p.M.
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By DAY S TIME ARRIVED IR _ COUNILTION

. ——— L ¥
ey dJuly 30, 1974 . _ C12:50 AM. o Area was found Lo be clean and free "
- 3:25 A.HM. o o . Of all traffic. -
Gy Doohek July 29, 1974 . L. 2:15 P.M. A Four vehlecles ware in vmnwh:m lot; onc

with boat trailer. Elght people ware
Lishing from Pler and a fow smashad cana
could ho seen In the . parking lot, o

Tooo i and : . v o _ . ,

. Hannard v July 29, 1974 . i 6:25 P.M; , _ - . Threa cars, onc boat traller and three
P S IR SR - bPersons fishing from tie pler.  Two

Lo : S I heer cons and on assortment of trash
- _ - was pilcked up in parking leot aad
depesited in ca 3 K
. Tlieho ana : . . : , o ‘ A . . o
. Mepnavd July 29, 1974 o B 10:45 P.M. o "+ Three-cars in parking lot, all driven

by teecnagera vho were sitting around and
talking. Two morc beeor canus wore plcked "
up and put in trash cans. Two tecnayers
wore fishing from Plex. Area was Talativoly e
clean, : A

40

ey Dochelk - July 28, 1974 O 10130 AL, , Seven cars in parking lot, one with a
. . . R boat traller. Eight people fishing
from pler ang only small amount of litter
in park. :

. Taylor July 28, 1974 o : , - 5:30 P.M. . - Thirty omﬁm.m:g saventeen boatl trail-rs
, in parking lot. Eight fishermon fishing
from piler.

4 o e
/

T Taylor July 2

D

r 1974 : , 11:00 p.15. o " Two cars in parking lot, onec couple in
. o : : : car and other couple fishing on plar,
Found tralls and parking freoc of Jitter,




AN EIEN

s

S ornnby

o lornahy

Lohinanl Hovan, Jr.

aaanl Yovan, Jr.

Chianl, Tovan,

. wxzuwsg:g,

. Keppaxd,

oo day Lo

Ji.

Jr.

QH.

July

July

July

July.

“July

July

July

July

July

July

July

DAVRE

-

28,

23,

N
=
N

26,

26,

26,

™~
5
-

1974

1974

1974

1374

1974
1874

1974

1974

1974
1974

1974

TIME ARRIVED

uuom NV:N.H-

5145 A.M,

] .H.O N \—O .N.V.m.nc“

-

2:07 A.M..

1:47 A.M.

1:35 p.u,

v._-o H U:nw NW.&.».

2:10 D.M.
7:30 pP.M,

- 11:15 p.m.

2700 p.M, -

Bix fishermen Hpmswzq Lrom pilerx

CONDTTION

Ot S e et e s e me

One car in parking lot and Lwo
fiohlug fron pler.

wmnw.<momuﬁ and free of Iltter.
Nine QQWm.msm three boat: trailers
in parking 1lot. Four: fizhormen
fishing on piop,

__sWOwafo»e:ﬁ cars. and twenty-eight
boat trailers in pParking lot. “ren
flsharmen Eishing from pler. DPark

was clean,: -

FPark was vacant..
- Park vacant and froe of litter.

.~ Eleven cars and nine boat trailers

in parking lot. Three fishermen
fishing from pler. Park was velry
clean. : .

-One car in wmhw»na lot. One aduls

and threce children,

Park descrted. Fark was clean.

Three cars in parking lot and area

‘wag clgan.

One car in parking lot; subjacts fishing
from pier, Parking lot was clean Lt
someona had made circles in parking lot

with car spinning up gravel.

T —————— .




RAMGER DATE . TIME ARPIVED o COUNTLION

.......... ——— e

O e 8 4 e e et

dorny Dochak July 26, 1974 12:45 pP.M. _ LEleven cars in parking lot, six - _
- B , had boat trailers. Ten people fishing
from pler and park was freec of litiar.

C. ¥, Taylor July 26, 1974 . C 6:30 P.M. S Bight cars in parking lot, eloven carg
_ _ T - : . with boat trailers. Five people
fishing from pier.

o W, Taylor July 26, 1974 - . "11:30 P.M. . ) Three cars in parking lot. Onz boat
: v : o . _ : - trailer., Two people fishing from plerx.
Parking lot was clean. :

D, R. Dornsby July 26, 1974 o . 3:05 A.M. : o . Park was vacant.
2. R. llornsby July 26, 1974 o 5:30 A.M. - - Park was vacant and free of litter.
C. W. Taylor . July 25, 1974 , . 11:15 p.M. B . .~ Two cars in parking lot; one couple in o~
. _ g _ : one car. On fishing pier six young <
people drinking beer. After checking .
- - I.D. I made them get rid of beer and 1
| e leave park. , R
Mizhael Hovan, Jr. July 25, 1974 : ~1:30 P.M. o Ten cars and three trallers in 2arking
. _ : : lot and eight fishermen fishing from
pler. Very little litter in park,
D. R. Uornshy July 25, 1274 2:50 A.M. v Parking lot wvacant.
D. R. Hoxnshy July 25, 1974 5:10 A.M. wmﬂw»:u lot vacant and freoe of littar.
L. C. Tinmbs July 25, 1974 . 7:25 P .M. Seven cars, s5ix boat trailers, clevan

fishermen, eight bike riders and five
persons walking traill. Aresa was <lzan,
Main road leading into area is in process
of being paved, o

-




DATI .. ' Mg AmeIvED P COUNTTION .

B e 8 i ¢ O et 4t e

July 26, 1974 . 12:45 .M. - . o Eleven cars in parking lot, =ix
: . S _ - had boat trailers. Ten pcople L[lshing
from pier and park was free of Litter.

CooWL Taylox July 26, 1974 . 6:30 P.M., . B Elght cars in parking lot, clavan cars
: : _ o : . . - with boat trailers. Five paople
fishing from pier. _ .
Cooi Taylor July 26, 1974 o - "11:30 P.M, . 4. . | | Three cars in nmw:w:c lotk. Ona hoat
: o : U B I traller, Two peopla fishing from plex.
Parking lot was clean.
n.oR. moﬁxacm - July 26, 1974 S B 3:05 A.M. o mn _mmnw;zmm.amoms¢.
B.Re dlotnsby July 26, 1974 o ,. o 5:30 A.M. o " Park Wwas vacant and free of 1itter.
C. W. Taylor . July 25, 1974 . L 11:15 P.M. . o - Hso.nmnm in Parking lot;: one couplae in I
. - : _ : : one car. On fiishing piecr six young &
. people drinking heer. After checking
< - 1.0 T made them get rid of boer and <
- leave park. : ; , :
fzhael Hovan, Jr. July 25, 1974 , . 1:30 P.M. o Ten cars and threa wwmwyonu in panking
. : o lot and eight fichermen flshdng from
" - pler. vVery little Hjﬁﬁoh in park.
Do Bo Uornsby o July 25, 1974 o ,m"mo A.M. , Parking Hon_<nnm:ﬁ. W
U. 0l Hoxashy July 23, 1974 . - 5:10 AM. dewH:u lot vacant mga froe of littoar,
o 0 Tirbhag July 25, 1974 . 7:25 P.o. M Seven cara, six voaﬁmnhm»wonu\ clavan

Elshermen, eight bika riders and f£iva
persons walking tvail. Area was clzan,
Main road leading into area is in procona
of being paved,

—— -




K “ . Al PR -
Yool lloraghy
™

. L onaby

[ R, Yy qqenpd
PRSEERA 2y Parvia

Yoo R Toxnsby

D KL foinshy

Tovvy L, Dochok

Founy Y Dochek

July

July

July.

July

July

.u.gu.u\ ,

FHCHM\

July.

July

J :HM\

July

Jualy

DT

——————

24, 1974

24, 1974

24, 1074

24, 1874

24, 1974

23, 1974
23, 1974

23, 1974
3, 1974.
23, 1974
22, 1974

A, 1974

C TIME ARRIVED

8:30 P.M.

L 11:15 PuM.

2:45 AL,

- 5:10 A.M.

3:15 P.M.

1:00 A.I4.
m“oo NV-H.R-

7:45 pui.

10:55 P.M.

11:30 AWM.

9:10 A.M.

et

COUDILTON
Five cors in parking lot, ona had
boat trailer. one person was at pler
fishing and two people were on nature

-~ trail.” vVery little litter.,

- Thrke cars Hs.mmmr»:a.wow and two

beople fishing from pier. Park was

-free of pwﬁwoh.

Park was vacant.

‘Park ¢nnw:ﬁ.us&_mﬂom of litter.

Four fishermen.

8ix fighermen, ona truck and boak
traller and two zpactators. .

‘No traffic in park axea.

No traffie in park area. Park was cloan.

Flve cars in parking lot, four of the
cars had boat trailcrs. Seven naopla
fishing from pier. Park was frea of
litter.

Park empty of people and vehicles.

- Several soda bottles were found in

parking lot.

Eight boat trallers, ten Flshermon,

and four pecople walking natuve trail.

Traills were checked and found Lo Lo
clean and in order. No people in avca.

44
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Rappard, Jo.

armbg

QSH%

July

July

July

July

DA

-———— -

22, 1974

21,
21,

20,

20,

20,

1974

1974
1974

1974

1574

1974
1974

1974

1974

1974

TIME ARRIVED

11:40 P.M.

6:00 P.M.

10:45 p.m.

.m"uo A,

7:30 P.J.

10:30 pP.M.

H.uNo N’.H‘uo
Qnoo N/oh.wu

5:00 p.1.

10:30 pP.NM.

9:00 A.H.

caupIrIOon

. e £+ e e o, ot et

One car in mmnsta lot and eight
fishexrmen.

Ten cars and four bhoat traflera. Twolva
fighermen and two people on nature tratil.
Aroa wag clcan.

Mo sign of any trafflic.

Four nmnu, onc hoalt trailer and

‘elght fishernen.

Fifty f£ive cars, thirty five Loat
trailers, ana m&mwoos Lishernen.

Twenty cars, five boat tralilers,

ten fishermen and two hikers. Thrce
hoats were being loaded on trailers.
Parking lot and nature trail ware
clean.

Ho traffic in the area.

Park was desarted and clean.

Tvenly threa cars, cighteen bLoat
trailers, six hwmsoﬂams, four bicyelos,
and five hikers on the Lrail.

Twa cars in parking lot: containing two
young couples. ‘ :

Four cars and ona boat traller ia i
parking lot. Saven preople fishing from
pler. . Area wasz clecan, R

/lq




LETRX RN
C e sl a

OO0 Eeppard, Jr.
Sy Purvis

Lo UL Tinbs

Lo O Timbsg

Tervedon Roppard, Jr.
Cordon Kappard, Jr.
G Durvig

L. 2o Timbha

Lo CL Wlmba

durry Dochnok

July

July

July

July
July

July

July

July

July

July

July

DATT,

= et e

19,

PO&

13,

19,
18,

u-mN

13,

184,
18,

1974

1974

1974

1974

1974

1971

1974

1974

1974
1974

1974

CTIME ARRTVED

12:50 A.M.
4:00 AL,

10:30 A.M.
N H uo HU-H¢M-

8:25 P.i,

.

11:30 P.M.

12:40 A.m,

10:30 A.M.
2:45 p.M.

11:30 p.m.
7:45 P.M.

10:30 P.M. -

CONDITION

T et o 2w bt e

Park unoccupicd and ¢lecan.

Public Works People grading parking
lot. Someone had palnted obscane
slogans on two poxtable rest rooms
with black sSpray paint.

Pour boat trailers, thixteen carg,
five hikers and three fishermen,

cmmonﬁom.

Park unoccupled and some minor
litter which 1 disposed of.

Onec ¢ar in park which Hmmw as I
arrived. Park in good condition.

Eight cars in parking lot. Poople
flshing, boating and on the nature .
trail. Trail and parking lot wers
clean and frec of Jitter.

Four cars and threce boat trailers in
parking lot. TFour beople fiching fron
pler. fTrail was freo of littoer. Sona
litter in Parking lot which waz pilclked
up and deposited in-can.

Deserted.
deven cars wore in parking lot, fous:

nad boat trallers and four people wore
fishing from pler. Very little trash.

- Park was wvacant of cars and peopla

46




e . LIME ARRIVED T connrrIon
on Teppard July 17, 1974 SRR . Hhau.>»3. o - Park unoccupiod and in ¢loan conddtion.
_ 1:30 AL, - :

Hernaby July 17, 1974 - 11:20 a.n. . - Three cars and two trailers in pariing
. : _ : _ : . lot. . . .
Hornshy . July Hu,,poqa.. ‘ 2:30 P.M. - . o Fivae cars and thieo trallers in pazking
. _ o L 5 lot. . Prarking lot free of littey,
Tornaby - July 16, 1974 . - 1105 aLn, - Tive cars and two trallers in pavking

lot. Seven paople fishing Irom piar,
Rature trail and Parking lot weve lear
 of litter, _

Hornshy S July 16, 1974 o S 2:10 Pude - L Six nwaa.z:a three trallers in parling
v - o . m : lot. - Parking lot had small amount of
pPapetr.  Rain had made 80il under gravel I~
h soft and eaay to gel stuck. <t
Uy nchek A July 16, 1974 - N G:00 P.M. o - 'Two vehlcles in parking lot. ona - <
. . _ : vehicle was stuck in nud of parking lot.
Nine people ware fishing from pier,
\ , Very little trash. “
fochelk | July 16, was . 13:00 P11, o - Vacent of carg and people.
Reppaxd, Jr. July 16, 1974 2:00 AJM. : _ Park deserted. Areca free of litter and
5:00 AN, _ , trash with exception of two becer cons.
Taylor July 15, 1974 , o 2:15 A.M.
: 4:45 ALM. , . Deserted. :
Turvis July 15, 1974 Cl.00; P, . . Trails and parking lot vera clean.
: _ 2115 PL. . - One heer can wag found on trail and

one soft drink can vas in parking let,

1
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[V P o PTIME >.E~H<H..,.U| _ CONDITION
e . Phmbyg _ July 15, 1974 . o N . G:45 p.1, . Tourtecn aultomolbilceas and clght hoat
o , T trallexrs in parking lot., nix pPoopla
were fishing from picr and fous- wore
walking the trail. Area clean.

. Taylor July 14, 1974 : - L | 2:30 AM. - A . No cars or pecaple at park. ;o
S . : - 5:30 A.M, - S . trash in parking lot.

8:00 .14, - - - - Twelve automobiles in the parklng

. : _ : - - lot, edght of which had boat trailers,
: R Four peopla were fishing from cdock

and vory little trash could bha Ffound.

COrryoimchak July 14, Ho..»a

davey Nochal: : July 14, 1974 _ _ S 11:30 P.M. . . One car in rarking lot whicnh belongad
‘ S . _ T to three mon on dack, : :
Stanley arvis . July 14, 1974 L S ‘Traffic consiastad mostly of boaters,
, PLILL : water skilors and spectators.  Traila
‘ T : - and parking lot were npaat and frac of
litter. Threc cars and trailers wora .
pParked beside road near beat ranp. <

o

Lt

oo
48

e CLoinbs : : July 13, 1974 : 0 7:10 pLM. , Thirteen boat trailers, nincteen cara,

- : . ‘ : - : four fishermen, four bike riders, and
four hikers on the nature trail. Arca
was clean. w

C. Y. Tayleor _ o July 13, 1974 o 2:45 ALM. . . No traffic,

oW Taylor .pr%:yu~ 1974 _ 5:15 a.M. . . Parking lot had a lot of cixcles madgo

by automobileg apinning up qravel, no
sign of anyhody.

Sy Dochek and July 13, 1974 . 100 PLHL 4 . One cax ‘containing One youny male an
P : u. . . . ) o ) ) o .

One female talking - no other aszoivity.
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LATL A | VLR ARRIVED - coMpITION

.

P Hoamahy July 13, 1974 S 9:15 ALH. Seven cars s:a threeo boat trailara

v . y in parking 1ot. Hatura Lrail was
B - R . clesan.

oty - July 13, 1974 . " H:.:u c.? o - Fourtaen cars and nine boat trallorn
e : : . : A v in. parking lot. Seven roopls fishing
from picr and threo weople vore ridiag
hicycles on the nature trail.

SNty

July 12, 1974 . 8:00 PLH. ST LEight: pcople fishing wdo:.;nuw and
. . : I _ : - nlne cars in parking lot, four of
.v‘ . o which had boat 1 mhpada.

ity Dochalk - July 12, 1974 R _ HH 00 r.M. o Two peoplo Lishing from dock and Lo
: . - o . other peoplae wene walking the nature
- A R S _ _ . - rw il. :

49
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Hr. Te2kinder was asxad if anv of his raiacers aac

nmade arraesis on drunk chargss at the park and he responded

that tha rangars did not maxa such arresis if rhoy could
pr2vant 2odag so. 1t was only blatant and obvious situations

that thay attampitad to control. He did not arrast peonle for

RESDONDENTS ZXHAIBITS

+ -

At the August 1, 1974 heaxing, Mr.‘Fred,M;ricx,
Superintendant of Public Raslations for the Cit?'of Hewpoxt News,
testifiad that he had béen instructed by Rogald Burroughs,
Diractor of Parks and'RacreatiOn for the City of-Hewport Hews,
io,take'photographé'of tha Danbigh Boulevard Boat ﬁamp/?a:x
area. The following photographs were taken and duly admitted
into evideance: o : o - e

Raspondents 2xhibit 3l: HMz. %irick'testifisd that
this photo was taken on July 25, 1974 and that it showed ths'
boat house and natures trail. Ze testif_ad'that tha condéitions
shown in tha'?iciﬁ%é wers tha'same a3 tha conditions ha oo~
'sexved whenvthe.ghotog:aph was taken. e

Raspgndénts-axhibit §§:~ Mr, Mirick testifiad that’
this photo was takan on July 25, 1374 and that it showed.a .-
.piei'and ths'presence'of'trasﬁ reéeptacleg.

Respondants Bxhibit $3: Mr. Mirick testified that
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akan on Julv 25 1974 and that it saowed

hing lot and that no Uarming 3igns had

‘£his photo was T
avxed in the paxr

s*ad on Denbigh Boulevard- - o

zagoondants Exailbit £4: M

1974 and that it

+nis photo was taken on July 25,
sitting on the pier at +he boat housse.
Respondants Exhibit #3: Mr. M_rics tﬁs +ifiad that

25, 1374 and that it showed two

to was taken on July <

this gho n
. . - 1 1 n rX.
naw porta-toilets that the City haa placed in tae pal
N
“25dondents Exhil 3
SERRLS LxDIDIT 26 Mr. Mieion
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spondants Zxhibit 711: Mr. Ronald Burroughs,

Diractor of Parks anéd Racreation for the City of Yawport :
testifiad that he took tnls pnoto on July 18, 1374. Ee
testified that this picture clzarly shows that the orasanca

of sanitary facilities causes graater problems than they solve.

de further testified that tha'éity nad placed thase two pozta«
'toilets in the hark on avtrial Dasis; howaver, he ajvised tha»-&;

the raczl;tles would be removed immediately.* (Soe page 36):

Respondsnts Exhihit 212: Mr. Burroughs testified

" that he took thls photo on Ju&j 31, 1974 and that 1t showed

peop a on the plsr and a trall in the Dark.' He tastlfisd

tna* ;ha chtura-snowed wba* tna cond;t;ons at the park area

vers lee on the occasion; wnen hs visited the area..-aa

testif _ad taat he, in hls capacxtj -as Directoxr of Parns and .

c*eat¢on, vigitad tne area on a regulax basis.
ﬂesoonden t3 "xnibit Tla. Mr. Burroughs testif ied that

hé&;oox this photo on. Julv 31, 1574 and bhat it saowed a viaw

of the Denbigh Boulevard Qoad along with shxrubs and che parking i
lot with cars parked in an oxde rlf manner.

Res?ondants Ez “iblt rld Mr. 3urroughs testified

that this phoio was taken con July 31,_1974~andAthat it showed

& picture of on= of the overlooks.

Respondants Zx bit :lS:v,Mr._Burroughs tastified
that this dicturs was taken on July.3l,'1974 and £Lat it
showad ﬁbau the éity had posted $igns showing that tha nature
trails closa at sunset. He tas ifizd that this closin' was

b=ing enforced.



‘duéted throuch the_axea on all:shifts and that two complaints

Respondents Exhibit #16: r. Burroughs testifisd

that this photo was taken on July 31, 1374 and that it showed

the parking lot area with cars parked therein in an orderly

manner. o ’ :

| Respondents Exhibit #17: Mr;"Bu:roughs testified -
that this'was a copy of a letter from Mr. Mickey.HcNama:a, Assis-
tant Director of Public Works, dirécted to Hr:'Ames 6f Venco
requaéting aylighting layout'plan and a cost break down. HMr.
ﬁﬁrroughs testified that.thisvcleazly showed thai'thé city
wasFmaking_an eifort to provide lightihg fér the area. The -
letter was admitted into evidence. -

Respondents Exhibit 318: dr. Burroughs testified

that Majoxr Austin of tha ﬁewport News Police Departrent had.

advised in this letter*that‘policé“patrols were being con-

of‘misconduct'had been received. Mr. Burrougns testifieq
that this letter>c1aarly shcwadﬂihat the area was being.
properly patrolled and that the#@?suenduct at tha park

involved only isolated incidents of the type that occur

throughout the city. The lettar was admittsd into svidaace.

Raspondsnts Exhibit #19: . Mr.vBurzoughs testified

that he raciavaed this 1ettér'fromféajor Williams of the

liewport Hews Police Department whéféin ha advised that watar

patrols had heen conducted through the Denbign Boulavard

Boat Ramp/Park araa and that tiere was no rzacoxd of anv
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Tha hearing was raconvenad on August 5, 1374, and
tha Court announced that it had viewed the park oa two occasions.
The Court indicated that it was unfortunate the c¢city had

opaned th= park prior to it being comoleted and that such R

condition was an imposition on the adjacent landowners and
R} . . .

b

that there ware nobsafeguards to p;otact the édjacent land-
:ownérs; and that the activiﬁiés in thé park spilled over
and affected the n -ghborhood in an unreasonable and un-
necessary manner.-.The Court indicated tnat a’;hough the
c1tv has the authority to establish a gark, it- may n0t
operate the park so as toiconstltuta a nulsanca,‘although
thefe ray be an increaged usage of the boat ramprahd vanicular
.traffic and an inc;easelin noise resulting from same, such
increase muSt, in order to constituta a_nuisanée, excead the
ordlnary conseqnences prlo* to. belng a nulsance.’ The numaer
aof p*ooer*v owmers a;:ected by the nuisance Ls'néb the

neasurp to determlna tha case, and tha proolem essentlal;y

[ER

s it a nuisance? The Court lnclcated that safaty in the
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Cperation of the park is not a factor, sinca it cdoes not go

th tha issue affacting ths usa .and anjoyment of the propers:
by the adjacant landowners; that the lack of water fountains

and televhonsas were~problems‘for the city.. The Court indicated
that ona of ths kay issues was the disorderly manner in whica

the park was being conducted and *hat the cityv rust take

M

eranca in the use and enjoyment of property owned by tne
surrounding landowners .is permitted- The Court made rafarence

to the absence of sanitary facilities and indicated that the

two_”porta-tOLLets‘ s5tood out like icebergs and wers f£lagraatly

Vuﬁsightly and thare must be‘some plan for the restricktion of
cérs cnurning -around in tna parking'lot. The;fact that the
tdilets were present indicated a nsed and a necessity'for the
axistencae of toilets and indeed toilets app=azs ed to be a mﬁst
fqr tha park; otherwise, the city wbuld.not hava éstablished
the porta-toilets in the park. ‘The Court indicatad that

drinking in public was a problam and the city must bear the
cost of supervising the park ian order to nmaintain it and

police it in a p:oper manner 80 as to'restrict the disordaxly

icdnduct. Tha Co =t sta*ed that the city had rot taken every

reasonable and prooer oreﬂaution to prcnezlv pollce tha Dar
and~that tney ‘must have~proper san;tary facxlltles.present_in
tha'paik. The Couﬁt-iﬁ caced that- the par ‘must Se caerated'
in a& proper, orderly manner"and if the ci ty was not going to

provide for sanitary fac1lltles and properly saparvisa_the

park, that it would have to forego the use of ‘the park. Thas

Court indicated to the City Attorney that tne Court was re-~

guesting a letter of intent satting forth the city's intent
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regarding the 1nstallat10n of permanent L011gt facilities

and a plan for law en&orcement oLVLue Denblgn 3oulevard Prark.
The Cou:t aQVLsed counsel that ths letter of intent would not

be cons;dared as ev1dence~ln the Droceedlng. A lettar of

'1ntent was filed w1tn the Court w1th1n the nrascrlaed tine.

On bent~mber 24, 1974 tne‘Court renderad its decision.

4

uam,tcad Dj Lawrence 1. Spigel,
. Counsel for Harry E. A;xlnao“, et als,
all as members cf the Council ‘of the -
C+tj of Newport News and the City of

|‘h LT.

¥ Complainants

T“C“' Naws and lichard dudgins, Counsal

Lawrance M. Spigal

Richard Hudgins

I hereby cartify that a true Copy of this Statamsnt

~of Fécts'was delivared to Richéra Hudgins, 10352 wWarwick

Boulévard, Newport News, Virginia on tha day of

1975.




Judge

I hereby certify that the parties have fully

tan

complied with the Rules of Court regarding this Wirit

Statamant.

* Mr. Hertzler -his Attorney contend:that Mr.
Burroughs did not maxe statements set forth on page 32 -

lines 22, 23, and 24,

Mr. Burroughs and thas Acting City Attornsy contend
'that the statementsfdontéined bn page 32 - lines 22, 23, and

24 wers made.

The Circuit Court Judge does not recall whether or

th2 statoments war2 nade. - -

A. 57a



- EXHIBITS -

both inclusive are contained in the record.

APPELLEE'S EXHIBITS numbered one (1) - twenty-one (21),
both inclusive, are contained in the record.

A. 57b

|
|
\
\
|
APPELLANT'S EXHIBITS numbered one (1) - nineteen (19),
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Court,

T- 13:

9-24-74

|
-

'éﬁ :hé'early pav:'of‘Augus: the |
’eVLdence was completed the Clty
B had not put on any ev1dence reaard

, tHe -— lts intentlon to establlsh
'permanent toilet facilltles on. the .

i premisea of . what constituted this Park.

"of the City A:torney on the day we

} took the evidence o~.:he last day we.

.b%t Of_QVIdeﬁce,'because I felt it was\

|  Court, T-14: 9-24-74

L COURT: All rigﬁt. Kow,
this matter comes on today for a

in this case. The‘evidence

has all been taken, I've heard en-

[aN
1)
parll
Q
o)

"I‘

o
o

fot
. =

ning and excessive arguments

of Counsel regarding the law and

facts of this case._1'§e already
indi Ated to‘Counsei the feeling éf
\thls Caurt in. regard to its decision.
Fxrst 1 would like to say
1that there was s general misunder-'n’

shandzng concerning the status of this

-

Pase.;u"

- When this matter was heard -

how» I aaked the quescicn '

1ook the ev1dence as to that paftlcular

important to me, important to the
Court. It sort of completed the

circle. It was, I thought, very im-

portant & very icportant piece of

i

A, 58
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Court, T-15: 9-24-74

evidence in looking at the whole
picture. The City Attorney was unable
to furnish me that information. Hé
_had not hed the official stand on the
City as to their intent in the overall
plenning of this Park.

Whereupon I suggested to the
CiCy'Attdrney that he-should notify me
in ﬁriting by September the first, as
to the City's‘intent along the line
of the -- establishing the permanent
1toilet facilities. Of course, ghe
iawyers'and the Court, I'm éure, were
in complete undefsténding.

| | Somewhere.along the line it

déveIOped that in some qUarteré it
was takén that this Court had_o:dered_'
- fhe City to buiid pefﬁanentrfacilities

on the park premises, and then that
| theTCify had refused to do it. weil,
nothing could be farther from the truth.
| This Court has never ordered
the City to -- undertakento order the |
City to build anything on that Park

area. And the City has never, in so




Court, T-14: 9-24-74

fér &s I know, since it was

incorporated in 1896, ever refused

to obey a Court order. So I was

shocked when I heard that this was , B
the situation. And, Bf course -- we
all understood it. I was justkéotfy
that that impression got out to other
péople‘who may haVé.an iﬁterest_in_

‘the outcome‘of this case. _

ﬁow, I did get the letter
of intent that céﬁe from fhe.Mayor,
rather than from the CityvAttorney's
office. And it Qas quite voluminous
and informative and ev1dent1ary
I mlght say, in nature, which was a
lllttle unusual,

All I wanted him to te11 me
is what they were going to do or not
going to do. That's all I wanted to
knoﬁ. But I received that, aﬁé having
received it, then, of éourse, I_w:ote'
to the City Attornéy and to Mr. Hudgins;
‘who represents the -.petitiocners, and
expressed my dismay at_the overall

publicity given to this suit, and




Court, T-17: 9-24-74
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telling‘them‘that inasmuch &s we

had receiveé such a voluminous letter
from the Maycr, that I would give Mr.
Hudgins an oppertunity to fuither‘
comment if he deéired. But that I

had considered that the evidence of

the case had beenECOﬁpleted.

All 'I wanted to know was

whether or not they intended to

L)

establish the public facilities.

Well, I think the record should dis-
close that we-héd -- it was decided that
no further-evidénce would be tzken by
either side and that we would come in
this morning to -- for a final decision.

Now, I think we conferred,

.I believe it was Friday, ebout this,

at which time I indicated to Counsel.
after we had compléted our discussion .
of that particular phase of the case,

1 indicated to Counsel hew I felt,
inasmuchk és no further evidence

was going to be presented and no further
erguments were going to be presented,

that I was in a pesition to divulge my *%%

-

A. 61




Court, T-20: 9-24-74

So if the ope:ation in itself
is ;eoal then the surroundzng nei ghborhood
.- has to putTup ?itb'phg -- with this
. reasonable overflow and encroachment
. onto . ﬁhe enjoyment. df their property.
But in establlshzng a ball-

AT TR Ty e ey e i
TR N N 7 .
.

T
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.park the City or the Mnnxcipalzty or

Py

the State could not establlsh lt and

N

xt

[ Ac kol el s
v

rup.ig;iq:sggh,afmanner_tha;,the over-

Y
. flow and. encroachment on the property’

. of the susrounding neighborhood would
Zgbe unreasonable. R ;ﬁ‘?éhw. |
And Jif they do,. they create
a nuisance. ; And so. this is the situation
. we find ourselves in, ié.pg;g case. The

. City had the right, to establish this

D el L e R R L L Tt
H R R ) 5T PROIET S SR

- Park....These people. cannet be heard
.. to complain that.the traffic on the

RO NS FTU

npreaty e

road was. increased. .The noise from the
motors on the boa:s,,whgié:it will be
-disturbing to the.hgighbprhood,_pezha§s,
is of no moment;,:The.increesed wash
upcn the beach by the skiers, in my
opinion, is of no moment because these

people would .have no right -- where it




might'bé anleasant;?they wduld'
héve~no'iega1 complaint about such
a thing hs#that;ffNoi«would:this;Court
have a‘right to-step in-and undertake
to*tellfthe'Citykwhat?régula;ionsw SN
it :should put .on --:speed:regulations
it :should put-omn dts Tiverand:so forth.
R dofnot"believe:étgl;haveﬁﬁ
nof-étudied,that;abut‘Ideunbtﬁbelieve&
this Court wouldshave the cauthority to
undertake;toLeute:tintq~such a resalm
of . legislatiom:as ﬁould be necessary
to_regulateﬁtheﬂtraffic&oufthetriver;
But theeevidence;that 1 -heard
intregardatbithe:OPErationfoffthiSaPark.
estéblishédfcertaiﬁtthingsEf First:of

811,iit:escsblishedfchatﬁtheiCitya an

B vbpenédﬂthe?Park'beforeiit~wasacomplgced.

And that’s”probablyfwhat”really_created
the3111¢feeliﬁg”amoﬁg some’ of the |
neighbors~~4_between.thefneighbors and-.‘
'tﬁe City, because the Pérk was not |
ready for 6peratibnf

And I think. conceded by asvery-

body at the time they opened it &nd

Court, T-21: 9-24-74
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Court, T-22: 9-24-74
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starteddthé*bperation;=and I‘ think
these: people -- the Petltloners were-
rather shocked. atiwhat went-on to - -t¢
start with..«Andithey feeluthat this

was going to' be.a ﬁattervbftaipermaneﬁﬁ;-

nature, they got their' dander-up and-

‘their: furistood bp-gtraight,~and they- "~ -
‘went: to-the:City in‘no unéertein terms

‘and Ifthink, perhaps, there was a clash

of lnterest and-maybe: things weren't:

nagotiatedlquite as smoothly as -they™-

o e -

‘could-have: ‘been ;- - & &£ _%1“ mEmL

ta:But “bevthat as it méy) thel ™=

‘evidence:that I heard disclosés -that

there overflows :from -this Park.an un- i

reasonable encroechment upon ‘the-usé 7

and enjdj&entiofttheﬁpeoplecingtheaaur;'g"
_rouﬁding azea,rﬁNow;fthis”ﬁtttibﬁla:ly
_with regafd“tO-Hr;ﬂHertzlerﬁand*his"

'familyvandfthe~right to-enjoifhis"'

property which is just scross the narrow

.street -from this Park.

The evidence discloses further
in the opinion of this Court, that this

is not a nmeighborhood park as was
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contended by the City. I don't

see how we could construe the going

up and acquiring of property, building‘~

a boat ramp for the lgunghihg,of
bbats and the nature trails and bridges
#nd-so forth that they built back
'throﬁgh the marshy area could be con;'
strued in anywise 'as a neighbqrhocd
park. | |

I don't think it sﬁretches
the imagination to belieVe'that this
Park was built for the use and benefit

of the citizens in the northern pért

~ of the City, who, until that boat ramp

was built, had to drive a good distance.

to have zccess to the river, as far as

a public boat ramp was concerned, and .

that was one of the prime reasons,
I'm certain, that was disclosed to me,
that this Park was built. And‘soiiﬁ
was nct built as a little neighborhood
park. |

But it is a park designed
for city-wide use. And particularly

the northern end of the City, anc it
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10

11

12

;was,anticip&ted that many people
would use-that«ParkeVOtherwise, I'm
sure the City wouldn't haVe*expen&ed
the money to ecquire the lend and
undertakevto}buildga Park-and. so forth
EBS‘ they did.down there _iff.th_éy"-.srjust.a "
‘thought a handful of people were going
 ;0 ﬁse'ig. =

Now, it being a City Park,
then it would seem to mé that the City

is going-to-have to operate it as a.

"City Park..-I don't.think it.could: .

.-be said that it-would not create a
nuisance to come-in. right- across. the
street from the-Hertzlers and build a

ﬁnsightly-parking lot there and not

patrol itfand-éllowathe~carsato come: ...

inQandgskid~ahd¢slide-and"race‘up.gnd
down at all hours of the day and night
as the évi&ehce;discloSed.
VPeopl¢ si:ting in the parked
‘cars over there and participating in
- beverages of one type or another,

throwing tin cans and bottles in the

parking lot. People urinating where
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it can be viewed from the premises
of Mr. Hertzler by himself end his
family and his guests; if eny he™ "

should-heve. ’

‘I He shouldn't have -to-wonder -

£ -such is going to heppen if he has

- his guests -out“on-his lawn; that"

‘they're ‘going-to-be embatrassed by - %
this conduct.’

';ThéZéVidencé~Was undenied
that’thefe-wéswdefécatingtby‘human-
beings*on the premises because-there

‘were no toilet”facilities there. - -

‘Without tfying tb:fecaﬁt the

evidence’, the-evidence was replete-as

1 viewed it,; with obnoxious’conduct - -

on the premises whith would be obnoxious

and offemnsive to the people in-the’

-+ adjoining erea.
‘Now,~the5City gaid that they
put up a screen; a buffer, between these

people and the parking lotl'.Wéll,:they

‘must have thought it was mecessary or

Gesirable to put it up to protect these

people across the street. And the
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screen that I saw up there-was &a
little old:bunch of screaggly bushes
that a:good.size hog-could-have: run
throqgh.withoétrbeing-scratched.oﬁ:either
side;;andﬁthattactedias;no;écreen at. .
all;i“f""“. | |

And during?thé,progress:of. )
the trial,ﬁtheﬁcity,ievidentlytfeeliﬁgh.'
that toilet facilitiesiwere necessary .
or hiéhly“éesirablé,chey went ﬁ?
‘there-and“pﬁtiupﬁtWOiofathé:most
,ﬁhsightljwtciléfsﬂthatﬂfou'd}want to-
'pe;usééwithiyoux}eyesif These: things
they: put<out on a:construction site.
And“ndt-bﬁlymthaf; but“they;putithé
door fa@ingnrighttto@ard thétHertzler's
so‘if»anybodyﬁbpened:themdooff'if‘a?r
aﬁybodyrwasiin!theré,Twellfchéreiit is.
‘They at least-had oﬁé“forfmalévaﬁd-one .
for“females.:;I think maybethet:was
a'stepiin theirigbt:direction.713ut to
pe that was a-Qery'unsightly:situation,*
&nd'i think these people cerfainly-had
a' right to complain. |

'~ So without recounting the whole
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evidence, without:regard to the -

increase-in.traffic,- it went.down. .

without regard.to”the:increase ofr.in"

traffic.on.the river; itiiscthe.opinion -

of this Court:that-the City:hasicreated
a nuisance. ~Tiiarv R Lﬂt SRR

councexNow:it isctrue;nof.course, i:

‘and thererare;going to be:those who.:- "
will.sayyz'Well,uthe publicrinterest:

'is involved,’--and I:agree:with that.

The public interest is:imvolved.:

But the&zight;tpwqwnzand¢control:zaﬁm

' - property-and enjoyryour sproperty is i
the fundamental:basis on:which this <.
‘countryfof:ours:isifounded."uAnd,;"

Virginia was»awleader~inrthat and I 7 °

never hesitateto-point.out -if I have

an opportunity.: And:thisaight to- =

control,andsenqufyour-propértyfis:f'f~'

'inherentfip-ourxsystem.:xAndfthisfmeans‘

the individuals' .right to .own and

control and enjoyehis'indivtdu31 property.

A .~ .. .Xow, the City cannot, because
it happens to be.a governing body. or

municipality, create a nuisance &s
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13

14

egainst one-perscn for.the benefit

of - the-whole.- We.can't.do that.- ..

- pun-«Now, 1 recognize-the right

ofreminentfdcmain-anq_so'forth, where

the City:can.under certain:circumstances

ac.quire:tcprwé;t?; for:public-use by
copdaﬁnation;prpceédings, and this-is
we11¢:ecogningﬂinéou;@;aw,ﬁalthopgh'
dangeﬁpuslyiuéeé at{times,ilwthipk;é',
But it's well recognized.. . -

o T aBUE the& cannot: under the
guisg;quehjoyment_by:thenmasseg,
createvé;nuisance“as;agaigkt_a_few.
Anduoncé;thié nuisance: has-been created
‘as:this-Court#feels}i;;hasébeen.done, |

then the-answer'-e:chegdefense cf the .

Cityxonwthe‘cost'theyfrergoinghco;have :

to=entailpto_eliminate-this == to .-

: eliminate»to;the;satisfaction of the

Court, perhaps, or to the satisfaction
of the people, that the cost is pro-
Eibitive.' Well, the cost is of no
moment. If a2 nuisance has been
created by the City, the fact that

it's going to cost them a half a willicm
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12

7%60118r$ c:fthreeuhundréq;thousand
+« rdollars-or a.hundred-thousand dollars
Poaw orrwhacevergitgis;ﬁo;cbrrect it,
-doesn't mean?anything;aﬁy,
4#:;~ ;ﬁfﬂﬁIf;tth?re;going:tOggun
;@yvtheyPark,'they'ré going to run it
right;T?Andiif they Can't:afford it
to:start with,rtheh~they shouldn't
. have built -it:up-there in the-beginning?
-.~w-_{Now,nof coursesthis;is:not
inmevidenée;#butrIfwduidfhaVeato,ar.
vreéogﬁize”tﬁétﬁNewportrﬁeWSais no .
~one horse:town,?iThatrNewpo:t'News
~ nis:é fine and:progressive City. And
f:justzbywway&ofapassing;zl;would,say
:to_the'City:andgthiSrhaeynbvlegal |
significance, but:justaby way'of passing,
it would seem to me that the City wouldn't
' want*to-operateiany publicﬂfacility |
within its te:ritoriéi limits, unless
it was "A Number One". . |
‘We're an "A Number One' City
‘and we ought to conduct our affairs in
" en "A Number One' manner. And I don't

think we ought to undertake to construct

A. 71
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a park that our citizens wouldn't
be really proud of. As I say, that
has nothing tO‘dO‘With the- legal -

that- has- no legal significance,- that's

~just a personal- observation” I might

' make,  “0%E iU Lha Levrvio Lo 0L

_-¥ The-City will have to =- =

~mow the CifylaléééfECbgniéeé%fhat“t"

this does‘creafémﬁyprobled'ub“there

with patrolling and whatnot, which

‘has beeﬁ'f&r"ffoﬁiﬁafiéfictoryfiBécause
‘on yesterday they-decided to close’ it
_at'niné'o'clock.' Well, it looks 1like

to me that somebody decided that

perhaps things weren't right up’ there

'Mat night;" because“now they re coming““

in here today and telling me well,"
yesterday they-closed at‘nine o'clock -
and~now:theyiwaﬁt4t6'seé“if';hat's
going'téahelé.. R

So evidently the City thinks:
and still thinks that the Park ic not

properly patrolied and that behavior

- up there at nighttime is not what it

ought to be. And is most undesirabie
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to the -surrounding-&rea. .

Lo zSo,;nqw;ahéving:summedn;:
_thatfup,-Iwwouldfsaythat:itlissthe
opinion-of :this :Court -that the City did
Ac:eate;a,nuisénce.rwltwngnowfoperating
_a;nuisanqeiin:the&constrnctionnand
Acperation;offtheaparkg_and that they'll
~have to eitherﬁrightﬁit;oreabate1it;

- *MR.-SPIGEL: ;Your»Hdnor,-
do IvunderstandbtheeCour:Jhés~just

stated that the City will either have
to.rectifygtbefsitgationnornstOQ¢the
.operation? - ‘  ;
COURT: - Well,-to break it <
dogn_intogsimpleclanghage‘éoxtherefwill
~ be-no- misteke-on anybodyls&part;:ifwthe'
City is goingxtowcontinuezthewoperation
of,thewPark,ethen‘theyfre~going to have
to do it in such a manner as will .not
be considered_awnuisance.in-iaw;'

- The City doesn't have a right'u
to create & nuisance aﬁy'moré than
individuals have a right to create a
nuisance.

- MR, SPIGEL: Well, if vour

mrrrveen
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39

. operations.:

Honor please, it is -- is the Court

‘grantiag the.injunction.to.restrain

the .City from.operating.the.Park?
Tne Court has.found that.a nuisance
bas .been created, however, the Court

has;.not said whether or mot the .. .

fnjunction is.to.grant -- .. .

_-COURT: . I'm.going. to.grant

the. injunction. Now, Mr. Spigel,

there's been.a.great.tendency in ..

these times,.I.think, for the Court

to undertakeﬁtoysuperviseggertain
. o %,:; S o

szt orAs I understand the law of

injunctive¢re1iéf,;aiCougtﬁpffequityv#

- never-will..order any specific actions

be. taken.in.the affirmative.because...

they were. undble to suﬁervise,; -
For instancg,Qif,thg;e_wag
an.injunction relative -- injunctive
reliefvrelative_tptthe,bﬁildiﬁg of a
chimney of samethiﬁg:of_tbat3natgre,‘
1 couldn't enter any affirmative
injunction, becau$e I couldn’t go out

there and supervise.the building of it.

A. 74
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I have.no way. of doing that.

" Somewhere &long the line,
I;feglfthat we;baveélost:sight:of'that
Proposition&aﬁdftbe:Courts&have;under-
taken to supervise the"opération~of;i
~Parks.TaTheylfetundertakihgfthsupér-

.wise the oéetatibn of swimming pools,
- they're: undertaking. to supplant the
.séhooleboafdstofﬁvarious localities,
and supér&ise the operations of tﬁe
'schools;ﬁthemselvesa T R
T Now this*Court has no

intention of ' falling into.that quégmire.
}I%am ﬁotipark~supérintendent.~«This N
.Court~has¢nowauthorityﬁaiopg¥that;iine
| that: I-know of, iI?mnjugt»sayingtto~
 the&e% to this:=- to the:litigants here,
that'I'fryaaglaw suit;fuI heard the -~
eﬁi&ence*andwlfheardithé~érgument'of
Couns§1:5 I think the: Complainants’ . .-
| ére correct thatithe'City hastcreated
@ nuisance and they're entitled ﬁo-
injunctive reliéfr_

| "If the City wants to correct

it, then they can do that.. But I'm #k#k
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I'm not;criticizigg--1
the;system,”IQm;justi%ayingwthqt's
the way.it.works.. .In Virginja, at
lleasf;;thatlsﬂchegwqy;it works. . You
just~can§tvhop yupaﬁhere gbmorrowq_-
likéryougcan in'otherhjurisdiccipns

’acrossgthéarotcmac,3andwget%decisions

'from;sevgn:JuatieesigvProbably«whileag?

'they'repdrinking coffee.. You-can't
'do that.

a:ﬁ':SofIfllrbe,gladfgb-hear.you

all-on that'pointa ..Of course,- some-

'body's;got to;prepareiavdecree,anyway,

“and-I assume -you're going to.prepare.the

decree? _ B -
MR; HUDGINS: VYes.sir, 1I'll

prepare the.decree.

- .~ COURT: I aésume'we'll have

some further discussion about that,

entering the decree. I'm not telling.

| you”yod=have.to go up there ﬁoday and

22 put .a chain 8cross the place. That's
23 ‘not what I'm saying. I think we've
24 got to have time to get the order

25 entered,

oy
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- MR.°SPIGEL: "Your Honcr,
there's -one other matter:I.would ...
like“the Court:to-clarify+for the

record, if possible,:and that is the

Cdurt'*ﬁas;&infréﬁderingﬂits%décision,
has referred-to:the parking:lot as: i:.
~&n unsigntly-parking lotyjtwhich .+ -

according to the.Court's interpretation

of the evidence, this hag:been:shown.

- In-addition, the Court-has

referred to people - throwing-bottles

in. the.parking: lot-and I:submit, 1f

yourtHonor:pleéée,%thatwthere has:been

no" evidenca:whatsoever of:people throwing
bottles in theiparking lot;: :- |

. rCCOURT:. Well, Ghen I say
throwing bdttléﬁjéildidﬁ'téméanfatfiﬁr.
each other, 77 ¢

| HR?fsPICEL:<‘We115jI took.
it to mean not- at each.other;vbutfjuﬁt
throwing them-on the ground or just.=
Ehrowing them, period. But what I'm-
trying to sa&y is, 1in order to clarify.
this recerd, in addition, the Court" |

has referred to people urinating in
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the Park. Now, if4y0ur'Honorlp1éaSe,
you will.recall-there-was one picture

presented byﬁMf.i#;nofferéd.info~-

evidence by Mr. Hertzler-that'showed ' '

one young-man relieving himself in

the river: from.on:top-of. the boathouse. -

o - ivNowgithis, oficourse; is-

‘one isolated incident.:’s Uil ovmE o

.. ©.:COURT: -:Well, it doesn't -

‘make.much .difference whether he was

L) : L ]
standing on top of-the bocathouse :

r91iGVing5him8elfzoruwhetﬁeiwhé was -

- standing down-on theigroﬁndb»'As:a$?¥l

matter of-fact; it .probably iwould be::

‘more ‘of a:spectacle if he-were stending

on the boathouse, .- .o ou. i .
'F‘MR;JSPIGEL:v-Ihwas‘referring

to_thesevidenceMas_disclogedﬂbyxtheﬁx

'Picture,s;I:didn'tnmean%to’i-'=»*

COURT:  Well, I'm satisfied

that the evidence showed'the'debris

and the scattering of it by the ‘
participants in the Park and the un-~
sightlyness of the parking lot which

in itself mey mot be & nuisance, taken
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» by-itself. But taken as a-whole,

- I think it is:part of.it.

;&HR;~SPIGEL; :The: point. is,

your  Honor,-in regard: to.the senitary

condition, when-the Court says that

people«uéra:urinatingjin.thgﬁPgrk, it

i-implies that this-happens-continuously

‘and that:-there's more- than-.one-incident

involying this type. of- activity.-and so
forth. - - -  ”’;.u;f€u
And that's not what the

évidence'disclosed,,ifryourrﬁonor.

please, :Ahd;furthermore, in regard
."to the unsightly privies: that.the Court

'rhas-referred;to, installed by the City,

in regard:-to the location:of these

“privies:-in-relation. to-where Mr.

Hertzléralives;'if your - Honor plesse,

there is-not evidence to show Mx.

- Hertzler could see inside the privy from

his house.’

That his house is located,
as the Court clearly .observed when
the Court viewed the area, several

hundred feet away from where these were
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! _ positioned. So I think just fer
2 5 | purposes o©of clerifying the recorxrd -- » |
a1 | COURT: Well, I think what
4 | j you're trying to do, Mr. Spigel, is i
5 | build a record we don't have, thet
6 | - we didn't have to start with. Now,
7 ' I don't think we ought to reargue this
8 _ evidence because then both sides sre
9 ‘going to have to-reargué it, and then
10 7 we'll be here for a protracted leagth .
11 of time.' o
12 . ' .We’ve heard all ﬁhe evidehce‘ :
13 . and I don't think we ought to tiy to
14 | " build a record for an Appellate Court
15 | .v'; by'your recénting ahd'arguing what ’
6| lé \,you‘felt the evidenée was. But eon
17 - that particular point, I don't want
18 | you to overlook the fact that the Court
19 _ | went up there with:the knowledge End"
20 - consent of Counsel on both sides.
1 A o _ And I know what he can see
22 B ffom'his ?remiéés and_what he can't :
23 | B see, because I was there and I saw it
24 : ' Qith my owa eyes. |
23 low, the doors were closed
i
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Ja

when I wés there, 1I'm not indicating

that the docrs were open. I1'm just

[P
c

gaying whet would have happened if

B : - the doors had been opened.

3 ? A1l right, now, I would

6 .| expect a decree in here pretty'shortly.

7 . MR. HUDGINS: Yes sir, I'll

8 | - | prepare it promptly_and get a copy

o 1 “to Mr; Spigel ahd ask for an appoiﬁtment

0 - with the Court. |

1 | COURT: Then we can heve

2 | further discussianOn the starting g _
3 { E date for this injuncﬁion.__ |

4 i MR. HUDGINS: Yes sir, 1'11

5 | :-y do it promptly. | '
6 ) ! | COURT: I recognize there are %
7 i ‘problems cn both sides.

8 - MR. HUDGINS: Yes sir..

D COURT: All right, gentlemen,

D I it's been nice having yo#. |

1 ' ; | ‘ - ¥R, HUDGINS: Thank you; your

Z . | Honor. |

3 | - ' (At this time the case

* R B was concluded.) | k-
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MR. SPIGEL: -Yes. ¢And,;here
are.additionalgreasonsjﬁhy:I{don't

agree with the;brde:, “But don't. .. . -

let mezinte;ruptayouinow. C L e
.4 MR. HUDGINS: My remarks.were

only to thg-wbrding or:-- you're: .
rciting deficienciesw-r_. |
P ‘-."MR.;EPIGEL: ;Theuconten?s.,
MR. HUDGINS:- Yes, I.under-~
.stand .fully that you.objectééqixhgzvf

.entry of the order-and the cp@;ents,

but thi5~yas,only;a‘mechanical dif-

ficulty that vou cpnfronted»me,with,

-And,,offccurse,jl-did not Fhiﬂk.it

fapp:Opriateauntil wgfcame;back,here

-to insert a date. .-

.- MR. SPIGEL:. Well, one of
the strongest objections that.we
have to the contents of this order.
is that the CIder_ddes rnot set .
forth the reasons for the iIssuance
ofAthe'injuﬁction, In. a proceeding
of this nature, certainly we have

to -- have to include, in reasonzable

A, 82
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the nuisance which interfered with -
theLCQmplainants' use Qf'their
properties; which,'in turn, warranted
the'gtanting>of the relief fﬁa:'they
prayedifor.7f1 mean, to just say"

that the -Court™having found, in fact,

‘that the City's operating a park in a

-diSOrderlyJEannér,“and‘fﬁrther,’in

such a manker as to unreasonably interfere’
with the use and enjoyment of property
owned by the complalnants.v That
doesn't-gay anything. =~ o

\ - COURT: "I think that language

is a little far out anyway, about

the City operating inkardisbrdefly

manner. I don't believe that we

went quite that far
MR, HUDGINS © Well, I felt
that at-the end of the hearing, that

was*immediately”prior to the}issuance

of the letter of intent, I felt that

-~ or rather my inference from the

chservation of the Court, to wit:

the outdoor privies and the other

fectors, I was drawing the inference

[ R T S PN




Mr. Hudgins: T-5: 10-3-74

from thaﬁ, that that was disorderly.
That that-was the‘Court's cbnclpsion,
thatjit.wgs disorderly. _Perhaps:'
I'm incorrect. |
+COURT: Well, maybe you're
not really incorrect, but ghe ian-
’guage:that;the City is operating
“in a.disorderly manner is sort of
 like -- sound like disorderly con-
.duct_on the part of the City. 2nd
this is,n;t what. I had};efgrence to.
-~ No, I_think;jfj;_QGn'F_knowwtbaﬁ you
Vthgvefthout;inegthg specifics,vil
fthink,that_ﬁhe,p;dgr §h§uld_;eaé, |
-however, that:the'cdurﬁ,vhéving
~considered all the evidence and the
~arguments 9ﬁ Cogn$e1,.§hat:iﬁ i5 of'
the opipiqnvtbat:thé manner -in which
the park is being ope:ated, §on—
. stitutes,a nuisance. o
MR. 'SYPI‘C_EL: wel_i,u_iﬁ_‘.yio‘ur
Honor pleaée, thét's beenvthé
 §robl¢m thfoughout the wﬁdle éasé~~-
COUR?: I think my statement

in the record pretty well sums up

S RV
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e il

what I thought was .wrong out.there.
MR. :HUDGINS: - Well, -I :feel
it impracticalgandeitfs:not"feasible

to-dfaft.inxohefOrderztorpuil through .

into that one order, all of the factual .

base which:would be the bottom £6r

‘the Couftﬂs conclusion"that:the City

was. ‘operating a‘nuisance.

" Now, "I Just .don't thxnk that

'can.be feasibly domne. -

"MR.~"SPIGEL: : ‘Well, what I'm

saying is, the Court has divorced .

“'certainrcoqplaintsffrom'the action.

“The Court has specificallj‘stated

that -the increase in. the rivefw

traffic, the increase in the traffic

- on:Denbigh Boulevard, the-lack.of+

a- water fountain or - the lack. of a

public . telephone and so forth is

" net complainable."And that th’

in no way .is related to the con-'
ditions which - are supposed to be
the nuisance. But the Court has
stated that thereV--‘that.fhere's

some type of sanitary condition which

v
.
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constitutes-a- nuisance. - I assume, based :
voh the -- on the:evidence relating. ?
to the young man-zrelieving himself é
in -the riVervandfbasedvonfthe incident il ?
whare Mr. Hertzler’ saw human feces- é{ :;
on‘the-ground on<bhe oécasion. But ; %
how islihia.A;Lwhatﬁwe?revirying to § -
; et b
Getermine is, are these the-conditions _ ' ?
, ‘ , ) L

which constitute the nuisance? I

‘think-this- needs to-be’spelled out

infthé~order,?whét the-Court found.

DAt PV NP

The - Court: very-easily~divorced-other

L CAAot i SRR R U P
: s - A, H A

“complaints-from the action.®: %' - : i

L ifwCOURT: -No,iI7didn'tivery A ' ‘ 2

i easily ‘do any such thing. ‘What I - 5

said*waséff"what I said, in essence, _’- é; ;
was; first, we. 'n'\ade_-:'a':'~finding:'that | :
the City‘had’a riéﬁtftofoperate.ZI 2

the park.  ThenihavinQ*the_right“to» f ;

operate'the'parkétd~vauireithé

land  and constrﬁcﬁ”thé-pafkifoperaté
itlasrsuch; naving -a ‘right to do this,
if ---even though iticreated an in-.
éonvenienCenand met with disfavor and

was —-
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‘MR. SPIGEL: I ‘think you said

rannoying.:t. oL

COURT: -Annoying :¢is the word

JI'm tfyingﬁtoﬁxhinkrof;uto-thaw;ﬁ'
zneighborS)rthatqdoés;nqﬁ;éonstitutef
fatnuisance;u;a;legal'nuisance; if
‘the-annoyancesfall -within the —-- I
'iput,70vé:flowﬁwf§rrwant~ofwa;better

{word,:that}couid::easonably_and;,'

normally -be ‘expected -from the op-

-eration -of :a park.  And I.gave:as
‘-hy illuStratioh,wﬁheuball&diamond,
xFor:instance,:Iﬁcanesitein,hyghouse,
fforfinétanée, far-away -as ' Todd
fStadiumgis;from=my;h9use,won¢Friday
‘~and Saturday.night, I-can.hear the
+bands playing and -the .drums .f§gating ‘.
fand:the}crowdehol;e:ing,-;Now, I
;can't~say I'm élosegenough;that that

- -would ‘make any difference to me.

But if I were, I-don't-think -I

‘could complain that. that-constitutes

-a nuisance, because the City, having

the right to establish the stadium,

the overflow of the noise and the
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Court, T-9: 10-3-74

increase in the traffic and maybe
dﬁst and,sorforth-;isqéhat is .-
.normal'- is 8 normal overflow .
from the..stadium. - And.even though
Iivouldnftwbeeweryfhappy:about5it,4
I~Bon't;think;1acoﬁ1d“eficouldiﬂ
do,enything .about it. @ Now,
therefore, I said, the increased
'traffic-1n;thewr1verzand,the noise
] from the.outboard motors and in-
board moters--,-- ;t00, -1 'suppos.e,v. and
the. increased wash Aap on ‘the beach,
amd ‘the. failure to regulate the
traffic in the manner whxch the::
nelghbors £hink it ougbt to be
regulated the speed limits and:
whatnot, this is purely a legisletlve
matter for the City, the neigh-
bors could notdbe-heard~to-comfuv
plain about that. Because if.
you're going to have a park on
tﬁe seashere and a beat ramp,z:
you 've got to; naturally, expect
an increase in boat traffic.

That's why you put the ramp'there._
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annoyapces. Se T didn't undertake
to rule tha* tdls wes net a nui-
sance. I 3ust sald tbat that S
e normal thlﬂg to be eypected from
a park of thlS nature.. And theze—
fore, I dldnbt thlnk these peoole
could be heard to complaln about
that.‘ But I statea that the un-—
31ghti1ness of *he parklng lot,_
the == | ,4 |
R, SPTG L: ‘But this' is

where we don t - we re lost.- We

don t understand what unszgntllpess'

of the parklng lot means. there
were a few beer bottles on the
grouna or --" a o
o COURT. Well, ln the flrst
place, 1 thlnk we‘;— I don t thlnk
lt would take an expert - hew, I
went up there and looked at the
park, see, at the sugges ion oF
everybcd{, w1th the concurrence

of everybody I don t know whether

you all sucgesred it oxr 1 sucgesned

1t, but anyway, I went up and lookec

k0-3-74
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at” the park. Ané- having looked
at it, I- have a rigizt- now to- |
rely on Qhat’I-saw.“fI don't
think anyone cOuid*Say,:witﬁout
fear:bf3contradicti6n?‘-that
that parking~lotkwas?built-with
any‘idea of -= of beautifying
that neighborhood;"lt is-a’
very ---well, I'was about to
use:the word cheaply, it's

very inadequately*ébnétruéted.
in my opinion. AV‘There were ruts
;n-it;*“Itwwas*ff*it Qas‘just
an‘old;unsightly;graveléd*piece

of property; with-no attempt

Eo*confd:m it with the surrounding

’neighborhocd, 'Thére-was just no

attempt £o do that on the part
of the City;{ That's a right
pretty section up there, you.
know, they're surfoﬁhded by
ﬁoods and people's homes; they
take great pride in their homes.

They just came in &nd cleared

out a place, apparently, and

N a s
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spread someléravel out there.
and it was'rutty;ahdfhhatndt.
_That‘s fréﬁ ah aeethetic étandf
éeint.ﬁ They sald they had Set -
up a buffer, whlch 1nd1cates ‘
that’ they felt that the neigh-
_borhood should be protec*ed
frOﬂ the v1ew.; They had these
few 11ttle old scraggly ‘bushes
up there, didn't amount to a
hill of beansu. Then they -
for 1nstance, they'd gone “in

and they hadn £ even prov1ded
Aany trash receptacles when we'
flrst started thls hearlng.n
And sald they couldn £t do 1t,
;ﬁr. Burroughs aald they weren 't
'able to prOV1de them. ‘So when
I got down behlnd anu questloned
hhim, come to flrd out that he |
EOeld,provide them the next
‘eay; and, I belleve, dia. ‘The
- the lack of sanltary fa0111tles
*ln a place ouch as that, where

people go out .and stay for three

w
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and four hours and five hours as
you do boating,”and come in,
you're going- to have to -~ you're

going to. have to prOV1de them with

some sort.of. ! sanltary facxlltles._

and if you¢d0n?t_do:;t;——gf

people have 2 rlght_tp sit.on.: -

their porch wlthout -- and ente;f.

tain their;guests;end_lookjogt 

-their-windows without see_hg‘"e

people relieving themselves ogt .

there wztnout evenuthe fear .

that somebody s golng to. do 1t, C

because there 's no. other fac;llties

‘ evailable._ They 7~ and then the
City_recognized thehnecessztyffpr
sanitary facilities:and:dié_upde;e‘

take_to establishgthem. And what
did they establlsh? They es~. - .

tabllshed these sanltary facllltles

se on a temnorary ba51s

hell.‘

that you Q

at a. constructlon Slte.:,

vcertalnly, the nelgthfhood is

entitled to better than tempora:y

sanitation facilities. And they
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put them right out in-the park, they
didn't uﬁdertake*to~hide'themHCr to
covér them with -any shrubbery or
foilage~6r5anythingt"“Set-ﬁhem*right
out in the park,*fa¢iﬁg*these-peoplé's
houses: And I‘felt-that that --‘all
of ‘that was a nuisance'in itself.
Thén‘the‘-4 the‘peop1e coﬁe
in, the-evidence was -that these
automdbiles come in and they race:~ -
upﬁand-dOWn-éhe pafkin@’lbt;.siide
éheir»tirés and ‘skid around, -and
they':e'§ery’nbisy all hours of the
d$§ and*night; That-they come in
| there and they sit in'those.cars}
and drink:their drinks7aﬁd throw
their cans and their bottles-around,
and it's very unsightly.

'.V‘-And they're noisy and that .
there's no effort or very little
effort made to police thé-place3.
it»was open 24 hours a day. And
thé evidence was, wvhen I questioned,n
they stayed open like that, that

that type of operation necessitated
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the . long hours. -And I went along
with that, .I kind of agreed that
was‘p:obgbly true; AndAthen the
night before we entered.the final

Ordef,_the City annbunces,ff or .

decides that. they're gecing to close .

the place at nine.o’clock..
LvBut the evidence,'as I heard

“it, indicated to me that there was

' insufficient police patrols, ranger

- patrol, whatever you want. to call
it. The Citywasn't using'the
proper. precautions to_keep_ordéf,
to Drotect tne nelghborhood down
: there from. the crowds that gathered.
And,that,a};.;n all, this con-
stituted‘a,nuisgncé.'HAnd‘I.donf;
know what more ;:cpuld,sgy on the
‘subject. . . . .

MR. SPIGEL: Well, if your
Honor bleaée, I'dflingto -

| MR. HUDGINS: Well — excuse

me, whose turn is if?

COURT: Well, that's just

an-- excuse me, Richard, cne minute.
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**%x* point, your Honor. You have, in a

way, but again, we get back to -~

as I. say, make notes of everything

you said; and.in.effect, there are .

four items.

_gou're talking about the

.unsightliness,..and then the buffer
. zone,- and the lackvof_sanitAfy
: facilities,.and the parking lot

- racing. These are the four items.

that really are uncondition --
+ -, .- -COURT: I'mgtalkinglabqut

the‘lack_—T;Iﬁm»notatalking about

the parking lot racing: as. such,-.as

being an item.  I'm talking about

 that as-being,brcught up -~ one

of the things,being'brought about

is the lack of police patrol in
the area of this park. _They are

not down there keeping order in

this park like they should be, and.

allowing this type of tﬁingvto.go

on.

You see, the Mayor answered

my letter -- I mean, answered to
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Imy request for a letter of intent,
which I certainly didn't intend for
him to do. And I didn't intend for
him -- to-receive any farther -argu-
ment on it;,but'Iiddn'tvmean'to be-
critical that he-did this. -But he.

‘talks “about how much it's' going to-

‘cost the City to do these things.

Well, I'm not —= T have -nothing to

‘do with:what it . costs. -Anéd if,

.

in fact, I'm right about- i1t “creating

‘a.nuisance; that:they've created a
"nuisance; they cannot continue the

nuisance‘on the basisithat the cost

-- that the cost to abate it is

prohibitive, they-can't:do-that.

‘.- And I say that the City -
that wefre'é-first—classfdity.‘fAnd
if we“refgoing“to'oéérate; we're
gbing td_operate a first-class'pérk.

Of course, I've got-nothing

to do with whether it's first-class

or not, but we ought not to under-

 take to put anything down there

that we're not proud of. And the

X ey .
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‘City ought -to know what is proper
:police“patfol~down<thefe;and:whét'
dsn't. . -~

MR?THOQAS:*ﬁYeSasir, but |

-what I'm saying is-for the -purposes

aof:thiSrorderjthat‘S:tO“be-entered,_"

-now, Mr. Hudgins has suggested that
.it's going -- we're going to have
to éo on-and on in detail, but we're
_down, really, as I see itifto féhr.
»and -possibly -three points, :because
1offe-?if-these»atefthe:nuisances
that must be —- we've got +to-know
:what*to ébate{”becauSefthatFEVWhat
‘the 1aﬁguage*éays in the order, -
jthatlhaving failed fo,abate the
‘auisance.-- . . 1m1r;;:¢ 
.MR. vrSVPIGEL:u In -regard to -
- the —- let;me-sayisomething,}
vl MR. THOMAS: : -Sure, -go -ahead.
MR.. SPIGEL: 1I've been
sitting back like a good guy. Your
Honor, 1in reéard tq the eﬁidence~
that you referred to regarding the

insufficient police patrol, I.fail
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to underctand how the Court con-
clﬁded thatfthe4p&trols?were in¥
sufficient --"
~~ COURT:-*Well, let's don't

argue'the-evidence&nbw;*ii've
already made ‘my rulings:on the
‘eVidencé. ) SR

T -Now, -let's just*get down
to the form-of the order.

‘- MR. SPIGEL: Ixknow, but

:wg'ré*going to have tolgét*tdgethef5f“

for 2 record. "So if  the-Court ~-

- “COURT:""‘We're not getting  *

‘together for a record now.  I'm - -

just getting;ready“tOMhsk*ybu if

you wantithis4ordet'in“ﬁhape.cb-?;is:*.'

be able to-abate-the nuisance, -~
or are you trying to-get something '
to go to the 'Supreme Court on?
I was just getﬁihg’ready'to ask "
you what &ou'want. -

| MR, SPIGEL: well,'i certainly
would like to aveld going to Rich~
mond.  And I was --

'COURT: " I was getting ready-
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to say I think I've made myself very

clear on what I feel.ought to be.

done in order- to run that park with

the =~"with the reasonable —— I was -

going to say least possible, but I

‘don't reckon that's exactly right.
But: anyway, taking.it in.proper - .. : -
. context, with the least:possible
interference with the neighbors or
annoyance . with the neighbors- : They

don't have to have the least possible,

I adnit thrat's not right, but I .

think they. ought to go in there -+ if
you want to know my ée;sonallopinion.——
_they«ought'to go iﬁ there and they .
‘ought to build some sanitary facilities
and ‘they oughtlﬁo keep théﬁ'sanitaL .
 They ought:to'keép:themaclean;.:Theyg
- ought ‘to- improve- and beautify that.

- parking lot so that it-is not an eye-

'sore to those pecple with those nice

homes down there. However they do it,

they ought to have sufficient police

-patrols down there so that people can

feel safe at night from annoyancesand

ot -hr b et g
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from hOOting.and hollering and shout-~
ing,-and people: sitting over infthe
cars and carry}ngfon inhtheseédays
and times. I-knpwjéepple don't feel
safe with that sort of thing-going
on:.,And‘thatﬁsfwhaﬁ'sngp;3£0;be
done.;ﬁYoufsee,;what reallyihappgngd{'

and‘thisvisnft -—. the Supreme. Court

doesn't have anything to do with this
‘and neither do- I.. But whatlreally

happened, and is. so indicated: through- .

out this wholefrecord,lthat'thefcity

-~ these bureaucrats.rode in.on.their

A

white chargers and tﬁeyfjustTSliced
down;eyeryupeaéanf that got in.their
way.and they. didn't gi?e two hoots
in Hades what —7,about.thgﬂpeople and
théir objéctions, I';‘hey".opened:;tbatﬁ“
park¢up:beforé the street was. paved.
They opened it up . before they:were_ 
anywbere near ready to pperate that
park.. They were in such. a hﬁrry to
launch.thoseibqats.down there. When
a little bit of PR with these people,

Avery,going in and explaining to thenm

A. 100
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what they're going to do and es-
suring them that théy'fe~going"to"

give them ‘every protectiom, that

they're not -going-to operate‘the = '
park until dt's ready. And then
' going -down -there :and having the

gall "_tQ Eit Up fthos;e' temporary’ ob= " .

noxious ‘facilities -- T started to

JSQY sanitary facilities; they're

anything but sanitary facilitieg -- ~

it was like rubbing salt ‘in those -

people's WOunds_up'theté."If they'd

gone in and -- the people wouldn't
have agreed to put the park there,
I agree with that, ”But"they"ddﬁld 3

have salved -- put a lot of salve

~on the sores. Aﬁdfthéjﬂdiﬁn't7dd"

it and the people got their dander

up and they brought it into'Coﬁft 

where they had a right to comé. And

I think the City can go up there

with a minimum of money end they can

patrol that place end beasutify it
to conform with the general“éut?

rounding area, and without ry
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telling them how to do it. Now they've
-got a.beautiful place. Ehey've;got
.those;bridges;endftheee paths back
:inL;here.;;it}gquqube,?ede a‘gq:geous
:place,witﬁreally could.v And a place

-we coula all be proua o;..;= Ana if they
ewould just: seralghten up 1ts entrance,
;whichbis?in_spitplng distance -- if
you'll pardon:tﬁeaegpression,~Mr. Record
- withinwepitting distance5cf Hertzler's .
house. wIfmthey'défixiﬁhetventrance
“up and_-f¢1mdon't think he:daca;e_—-
_I.wouldnfpecage;ifftheg_kep; it open
.¢;4 hours.a dayfiﬁlisort‘of_agree, I
~don't see how you;ean ruﬁ aeboating
_place llke fhat 1f you re not g01ng
'Ato have 1t open late for people who
,egojpgt:end come beck_f— people_go
,boatinq, £hey dee't want toAbe back
by nlne o'clock. I agree that *hat s
. probably urreasonable to expect that.
. sut I think the City can do
it and I don't think they,'ve got to
spend all that money the Hayor s

+alking about spending. Now, they ve

A. 102
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seid,‘weli, they had sanitary fa-
cilities down at Hilton'Beéch eﬂd
they closed tnem up because they
couldn’ t keep them sanltary. And
it was dir;y and -- well, that s
the City s fault. They ought to
keep them clean. 'You see, people'a“
-- blank this out.
(At this tlme,
there was &n off the
:eccrd discussion ) r

'COURT° What carries thls

world through and carries the com- i

munlty through are the relatlvely

uamall percent&ge of the people who

really care about things.f Now, if

you Just leave sanltary facilities to

the publ;c wel ) you re goxng to
have the worst mess on your hands you

ever dreamed of. You take this' Cit j

Hall down here, it s a beaut*ful

_ building, you walk in and it's all

spit and polished. Aud it's beeuti-
ful, But if that weren't patroiled,

you know, and just left open to the

iy pee mweae et e ew et ey g
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Mr, Thomas; T-34: 10-3-74
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understand that. But what we'rs
really -- we're getting a feel for

this as to how the Court :-- looks &t

- this whole picture. But‘whén we talk

abdut=police*protectioﬁ or police

and park rangers-visiting -or coming

‘onto ‘the propertj'and 1 think there
"has been -some evidence that -they

" have been coming--éthaﬁ-wasvit,

" four times a day, plus -- that's

park rangérs;wplus~the police were

making periodic-stops. Now; we're

getting iato-an-area, you know,

what's - what's ‘going to ~- what's

going to do the-job to ---either

satisfy Mr. Hertzler or-the Court or,

you know, how-much is -enough, is

what we're =='I know-we 'fe-not asking
the Court to tell ug ==

COURT: That's right. I'm
ndt saying vou've got to'put a bat-.

talion of police down there 2L hours

- a day,

MR. THOMAS: Right. 1 den't

think you're esking us that. And vet

kkkhk
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July 10, 1974, at which time the Court deferned action and indi-

(CAPTION OMITTED)

INJUNCTIVE ORDER

This matten came on to be considered upon the Petition
of David L. Héntzten, et als, and the Notdice of Hedning nequesting

the entry of a Temporary Reéi&aining Ornden based upon the allega-

| tions contained in the Complaint §ifed herein, and was heard on

cated that a hearing would be hefd on August 1; 1974, 4in the gonm
0f @ show cause why the Denbigh Boulevand Park openrated by the
City of Newport News should not be closed, and also upon thé |
Answer and Grounds of Déﬂenbe of the City of Newport News, and Zh
Special PLea of Hanay E. Atkinson, et als, neq&ebting that they b
diAmiéAed as Respondents, it being alleged that they are not
pnoben parnties, and upon the view of the Denbigh Boufevard Park
made by the Count on August 4, 1974; the case being argued by
counsel on August 5, 1974; and the Cournt having 4issued an orat
nuling from the bench and instructed counsel forn the Complainants
2o draft a decnee; and, after considerning all the evidence, and £
Law appticablé theneto; and the Count having heard extensdive evi_—|
dence and numerous witnesses and considered the extensive argu-
ments of counsel, and fon the neasons revealed by the necond hene
and for cause sAhown, and the Couﬁt having made a f4inding in fact
that the City 4is operating the Denbigh Boufevanrd Parnk in such a
manner as to constitute a nuisance, and furthen in such a manner
as to unreasonably interferne 4in the use and enjoyment of propeniy
owned by the ComplLainants, thenrefore, 4t 44

ORDERED and DECREED that the City of Newport News and

the Respondents heredin, Zhein agents, employees and any and all
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parties acting Ain concent thenewith,-ceaée and desist from the

operation of the Denbigh Boulevard Park, and it is furthen

ORDERED and DECREED that said park be closed to the
pubfic by the aforesaid parties, but the Counrt doeé.heneby stay
Zhe eéééct of the.decnee_untiﬂ'éuch'tima as the Defendants have
peﬁﬁected thein appeal; and 4t Ls funrnthen

ORDERED and DECREED that the Complainant post a bond
in the amount 0f $2,000.00 with corporate surety; and it L5
furthen - |

ORDERED and DECREED that the two partial trhanscrnipits
taken heredin and exhibits introduced be, and they anre heneby,

- made a part of the necord pursuant to Rule 5:9 0§ the nules o4

ENTER: / 2////);1

Count.

enny annelt

Have Seen

Léh&hd'w HudgLnA E5q. : , L B

HUDGINS AND NEALE EINY ic({@
10352 Warwick Boulevand o _ "fk\ P RN
Newpornt News, VLngLnLa 23601 o N

Have Seen and Object to
{
\_{ AN e S )/"1 /XA&A‘LLQ/

Lawnence M. Spigel, >
Assistant City Attonney

A COPY Tr_STE G:ORGr D. D=3HAZOR, Clerk
BY.. /7/ 2 ; M/d!aw/ .D.C.
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TO: THE CLERR OF THEZ CIRCUIT COURT POR. TF” CITY OF NEWPORT NEWS,
VIRGINIA:

Counsal for the City-of Newport Naws, Vlrglnla, and Harry E
Atxlnson, O. J. Brittingham, William . Hasklns, Mary S. Holt,
‘ﬂi;llam F. Deac., Jesaia M. Rattlny, and Aubrny Fltzgerald, all
as‘members of the Council of the City of Newport News, Respondants
in;the above stylaed cause in ths Circuit Court for the City of
Newport News, Virginia, hereby give notice of appeal from the
judgment of this Court as set forth in the order anterad ih this
cause on bhe 11lth day oF December, 1974, and set forth the
follqwing assignments of error: : o

1. The trial court erred in the entry of the final dacree
in tnat said decree was clearly contrary to the law and evidence
of the causa.

o= . - : 23 iy n G 1 Vliac
2. The trial court exrad in overruling tha 3Sonacial Ploa

[
]
}J
hj
\
s
7
\
U

of Harrvy 3. Atkinson, O. J. Srittingham, i
¥Yary S. ﬁolt, William F. Peach, Jessie #. Rattley, and Aubray

Fitzgerald, all as members of the Counc1l of the City of

3. A statement of the facts,_testigony and othexr incidents

of tha case will be hersaZter filed. Two transcripts in this

'cause'and tha exhibits introduced at trial have bsen made a part

of tha recorzd pursulat to Rula 3:9 of the Ru les of Court

City of Newport News,
Haxrzy E. Atkinson, et als,
; : ‘all as members of tha Council
' of thea City of Hawport liews
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(1 |
Bv: ——-—JL (ot A ﬂ’? : ,é{»{ 2l 9 s .

Lawrenca M. Spigal

Assistant City Attorney

2400 Washington Avenuve
Hewport Naws, Virginia 23507

CERTIFICATE

Zawrance M. Soigeld ¢
Assistant Clty Attormey

I hexeby cartify that a trvee copy of the forﬂg01nf;

A
JOTIC: OP APPQAL AND ASSIGMENT OF ERRQR has been. EALcad to

Richard w. Budgins, Counsel for ths Complainants on tha

(ﬂfh* day of MbﬁcANJL4A~

. 1974,

'\\ﬁwwb m A,/,Mf A

Lawrance i. SDlg“l

F;\e_s
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