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VIRGINIA: IN THE CIRCUIT COURT OF LEE COUNTY

LLbYD PASKEL KIBERT | PETITIONER
V.

COMMONWEALTH OF VIRGINIA,

(W. D. BLANKENSHIP, Superintendent
Bland Correctional Center) Respondent

ORDER AND OPINION

It appearing that petitioner.has filed a petition for a writ
of corum vobis now pending herein and it further appéaring that
respondent, pursuant to an Order of this Court, has filed a
pleading moving the Court to dismiss the petition withoﬁt a
hearing, and after complete review of all pleadings filed and
the records pertaining to the matter now before the Court, the
Court is of the opinion that respondent's motion to dismiss
should be granted for the reasons stated therein.

NOW, THEREFORE, it is ORDERED that the petition for a writ
of corum vobi§ be denied and dismissed to which action of the
. Court, the.petitioner objects. Let the Clerk of this Court
éertify copies of this Order to the petitioner, the respondent,
and to Burnett Miller, III, Assistant Attorney General.

ENTERED this l4thday of January‘ , 1975.

/s/ Joseph N. Cridlin
JUDGE
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ASSIGNMENT OF ERROR

The Court erred in ruling that Virginia law did not require an
Introduction of Evidence by the Commonwealth upon a plea of guilty to
the Short Form Murder Indictment and further erred in ruling that the

failure to take such evidence is not of Constitutional Magnitude.
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VIRGINIA:
At a Circuit Court continued and held for Lee County, at the
Courthouse thereof, on Thursday, the 4th day of June, 1959.
Present: The Honorable E. T. Carter, Judge of the Twenty-

Fourth Judicial Circuit of the Commonwealth of Virginia.

COMMONWEALTH OF VIRGINIA PLAINTIFF
VS. YAn Indictment for a Felony - Murder #897
L. P. (Bill) KIBERT o DEFENDANT

This day came the Attorney for the Commonwealth, and the

Associate Counsel for the Commonwealth, and the Defendant appeared

in court in person and by Counsel. The defendant, after being
fully advised of his rights and the conéequences of his plea, by
Counsel, of his own choosing, came before the court and announced
that he desired to waive arraignment and enter a plea of guilty
to Murder of the first degree as charged in fhe indictment;
thereupon, the court accepted said plea of guilty and being of

the opinion that the accused fully understood the nature and effect

~of his plea, proceeded to hear and determine the case without

the intervention of a jury as provided by law, and having heard

- the evidence doth find the accused guilty of Murder of the first

degree, and upon the recommendation of the Attorneys for the
Commonwealth, and after mature consideration, ascertains his
punishment to be life imprisonment in the Penitentiary of this

Commonwealth.
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And it being demanded of the aECUSed if anything for himself
he had or knew to say why judgment should not be pronounced
against him according to law,; and nothing being offered or
alleged in delay of judgment, it is accordingly the judgment of
this court that the said L. P. (Bill) Kibert be and he is hereby
sentenced to corifinement in the Penitentiary of this Commonwealth
for the period of his natural life, the period by the court
aSCeftainedias aforesaid; and that the Commonwealth of Virginia
do recover adgainhst the said L. P. (Bill) Kibert its costs by it
about its prosecution in this behalf expended, for which
execution may issue.

And it is further ordered that as soon as possible»after thé‘
entry of this order the prisoner, L. P. (Bill) Kibert, be
rembvedvand safely conveyed according to law from the jail of
this court to the said Penitentiary, therein to be kept, confined
and treated in the manner provided hy law.

The court ordersvthat the prisoner be allowed credit for the
time spent in jail awaiting trial. The court certified that at
all times during the trial of this case the accused was personally
pfesent.

And the prisoner is remanded to jail.

/s/ E. T. Carter
JUDGE

VIRGINIA, LEE COUNTY, TO-WIT:
I, Arthur T. Burchette, Clerk of and for the Circuit Court of
Lee County, do hereby certify that the foregoing is a true copy
of Order as appears of record in this Office in Criminal Order
-Dw

O Lo




VIRGINIA, LEE COUNTY, TO-WIT:

I, Arthur T. BUrchette, Clerk of and for the Circuit Court

of Lee County, do hereby certify that the foregoing is a true

.copy of Order as appears of record in this office in Criminal

Order Book No. 13, page 87.

Given under my hand and the seal of this office, this the

lSth day of January, 1969.

Teste:

By: '’

Arthur T. Burchette, Clerk

/s/ Claudia G. Lee
Deputy Clerk




VIRGINIA:

At a Circuit Court continued and held for Lee County, at the

Courthouse thereof, on Thursday, the 4th day of June, 1959,

Present: The Honorable E. T. Carter, Judge of the Twenty-

Fourth Judicial Circuit of the Commonwealth of Virginia.

COMMONWEALTH OF VIRGINIA .. PLAINTIFF

vsS. L An Indictment for a Felony - Murder #898

L. P. (Bill) KIBERT - DEFENDANT

This day came the Attorney for the Commonwealth and the

Associate Counsel for the Commonwealth, and the Defendant appeared

in court in person and by Counsel. The Defendant, after being

fully advised as his rights and the consequences of his plea, by

Counsel, of his own choosing, came before the Court and announced

that he desired to waive arraignment and enter a plea of guilty

to Murder of the first degree as charged in the indictment; there

upon, the court accepted said plea of guilty and being of the

opinion that the accused fully understood the nature and effect

of his plea, proceeded to hear and determine the case without the

intervention of a jury as provided by law, and having heard the

evidence doth find the accused guilty of Murder of the first

degree, and upon recommendation of the Attorneys for the

Commonwealth, and after mature consideration, ascertains his

punishment to be life imprisonment in the Penitentiary of this

Commonwealth.
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And it being demanded of the accused if anvthino for himself
he had or knew to say why judgment should not be pronounced
against him according to law, and nothing being offered or alleged
in delay of judgment, it is accordingly the judgment of this court
that the said L. P. (Bill) Kibert be and he is hereby sentenced
to confinement in the Penitentiary of this Commonwealth for the
period of his natural life, the period by the court ascertained
as aforesaid; and it is ordered that this sentence shall run
concurrently with the sentence imposed‘against the defendant, L.
P. (Bill) Kibert, in Case #897, on this day in this court.

It is further ordered that the Commonwealth of Virginia do
reébver against the said L. P. (Bill) Kibert its costs by it
about its prosecution in this behalf expended for which. execution
may‘issué.

And it 1s further ordered that as soon as possible after the
entry of this order the prisoner, L. P. (Bill) Kibert, be removed
and safely conveyed according to law from the“jail of this court
to ‘the said Penitentiary, therein to be kept, confined and
treated in the manner provided by 1law.

The court orders that the prisoner be allowed credit for the
tihe spent in jail awaiting trial. The court certifies that at
all times during the ﬁrial of this case the accused was personally
présent.

And the.prigoner is remanded to jail.

e

/s/ E. T. Carter
JUDGE




Book No. 13, page 86.
Given under my hand and the seal of this office, this the
15th day of January, 1969.
Teste: Arthur T. Burchette, Clerk.

By:/sClaudia G, Lee

Deputy'Clerk
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granting habeas relief P. Kibert, In

'i—,o Lo
cition, Kiborit challenged his convictions for

entaered upon a plea of gullty to two

indletments. Kibert raised the following

tnnt his guilty plea and confession were

(1)

was not advised of his right to

or have oo oatborpey, (3) that pre-trial.

that he wasgs

(4)

innossible,
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e

the state habveus proceeding bult was not brought before the

App. 16
Gended the elffective abéistanc& of counsel, (5) that evidence
was iLllegally seized, (06) thaf the warrant was ﬁot read to
him, (7)) tuat ©he charges were not rcad; (8) that he was

L.

tricd and scontenced while wearing handcuffs in open court,

(9) that he was deniled the right to appeal, (10) that he was

—

insane at the tiwe of his trial, and (L1) that he was con-
“victed withoup tho introduction of evidence of his quilt.
he district courst guaatoed yelief on the ground that no evi-

T T U S T ey U e
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sppendix - I

The appellant does not dispute, and the recoxd sup-
ports, that Kibert has exbhausted his state rémedies with
respect to claims 1 through 9,

Kibert claims that he was "“scared, fr;ghtened, and
shocked into a state of insaﬁity,,.andvthat he did not under-
stand any of the court action that was takén>against him.ﬁ. In
support of this claim, Kibert allegeé that he was under prassure
from the arrest, guestioning, pre—-trial pubiitity énd.ineffec~

tive counsel, Wc wili treat this claim.as part of his claim

that his guilty plea waz not made knowingly and voluntarily.

Claim L1 was ficui railsed Dy the trial- judge at

Virginia Suprewme Court on a pecition for error although Kibert
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was represented Dy counsel. In his pro se petition for xeheax-
ing before the Supremae Court, Zipert asserted claim 1. Since

this clai was not assignoed as orxor, it was never properly

pefore thne Virginia sSupremz Couirt See Rule 5:7 of the new

wles of the Supreme Courc (Code of va. 1973 supp.) (rale 5:7
incorporates old wule bH:l §4). Kibert's petition for rehearing
'élso'failed to provide the Virginia Supreme Court an opportunit)
ro review the merits of this claim since it is the practice of
the Virginid supreme Court not . to consider on a petition'for
rehearing maitters not ralsed on @irect appeal, ' Seea Tanzewell;

168 va. 416, 425 (1508). There is nothingfin the

record to suggest that the Supreme couxrt did in fact, contrary
to its practice, consider the merits of this claim,

Fven assuping that ¥ibert's eleventh claim.was beford
the Virginia Supreme court since it was mentioned at the trial

. e L s '
level of the state hobeas proceedlngs, We find that the fedexx

constitutional claim involved in Kibert’s allegation was never

Fairly prescnted tO the state courts as required by Picard v.

;i g, 270 (1971). fThe question of whet ex evidence

e v e

connox, 4041

was reguired o pe taken was put forwaxd by the trial judge,

A Brief Statement waes made by the state attorney concexning

b, 4SS R 1352, 13506 (4th Cix.

19707 .




Virginia law, No argument was made by Kibert's attorney, and

L.

vions were considered.

no federal coﬁstitutional imnlica
The principles of cownlty undexlying the cghaustion
of remedics doctrine are wost wcute in the present éase, The
district court granted habeaé relief on its belief that under -
Virginia law a plea of guilty to a short-form murder indictment
will only sustain a convicetion for second dégree murder unless
evidence is'adduced to elevate the crima to fi:st degree murder.
The district court found that no evidencae was introduced and
that thercfore Kibert was deniad due process by his conviaotion
of first degrea naxder,
Besides the fact that the state courts have never
had a fairv opportunity toe roview tﬁis question, the constitu-
tional issue migiht be avoided altogether by a construction of
state law. Thnao leading Virginia case which discusses the effect
of a guilty pica to the short form murder indictment, holds

that such a plea is to first, not, as the district court states,

second degree marder,  lobson v, Youell, 15 S.R. 2d 76, 78-79

(1941). ©8ee, also, bavis v, glayton, 353 F, Supp. 571, 572
(WeD.vVa, 1973) aiff'd. No. 73-1616 (Dec, 27, 1973, 4th cix.).
While o volvuntary and knowing plea to first deqree

marcor would, atondiag alone, psustain a econviction for first




coaoling ve Alford. 400 U,8, 25 (1970),

degreo murder, sco

the quostion vemains wonihon state law requires that evidence

he taken and whcther the Tailure to take such evidence whexre

recguired is of coanstituclonal magnitude., See Crundler v, Moxth

‘ _gg;gligg, 283 .24 798, 802 (4th Cir, 1960). The resolution

of this question is clearly dependant on an interpretation of
Virginia law as to when énd for what pﬁrpése evidence is.£o.ﬁé
taken. Va. Code §19.1-192 states: M"Upon a plea of guilty in

a felony casc.,.the court shall hear and determine theicase
without the intcyvention of a jﬁrycqeﬁ" This sﬁatute has noever
been authoritatively interpreted in its pertinent part by the
Virginia Supreme Ccourt., Va. Code §19.l~250 states that if &

person indicted for murder Yconfess[es] the indictment to be

| true, the court shall hear the case without the intervention

N

of a jury. and shall ascertain the extent of the punishwment
within the same bounds and give sentence accordingly.”" This

statute was discussed in Hobson v, Youell, supra, at 79, which

-

condonecd the pi

~

actice by which the essential facﬁs éonstituting
the crime are stated to the court by the atﬁbrneYS. Thce Hobson
coungt went on ta gav, however, that "on a plea of guilty, the

accusced L, . [is] entitled o the independent juagment off the
the punishment to he

courL woon Lo

inciiooed, L, WM
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Whore it dw epparent that the state

B

definitely resolved the stoate should not, 1F

il

ES

issue must be faced, under the exhausitlion of

{he state should be given the

+
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siderations of comity satisfied, but the resolution of the
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reguirements

thol evidence be taken afver o guiliy plea have not beaen
at all possible,
- , pe dendied the opportunity to have its own tribunals interpret

the unsettled state law, In this way not on]y are the con-

cons Ltutional qguestion may he avoided., IFf the constitutional

remedies d0ctr1nv,

el
i
rl
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16
5.
C
s
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o
43
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"here is no snowing thaltt a resort to state remedias

would me futlls., Kiberit's clains have never been proo:.

provides: '"No veit shiall be
gation the facts of VIl

authoritatively interpreted. In the absence of

the existence of a claim would oz denied relief

t

Lhe tinme of the fiiing of his Siroi

setltion.

——

tation we will not say that a petitloner who was

Cox, 07 app.

281 (W.D.va. 1970). while va, Code §8-596(b} (2) (1973 supp.)
nted on the basis of any alle-
oh ovetltioner had knowledge at the time

of Filing any previous petition,"; this statute has nevex been

U
such interpre-

unaware of

on a subsequent

petiticon becousc he was aware of the underlying facts comprising
his claim. Indecd the Virginia courts may detexmine that Kabert
was unaware of all the relevione focts concerning his clalm at

In any evernt




VTR

A e R

\\
App. 21
\

Kibert may recassert his claims in federxal couxt if the state

refuses to entertain his petition,
Accordingly claim 11 is dismissed without prejudice

to Kibert's rcasserting this claim after he has exhausted his

0

state remedies,
Upon a careful examination of the record we conclude

that Kibert voluntarily and knowingly pled gquilty to first - -

degree murdexr, Sec Davis v. Slayton, supra, The evidence from

the state habeas hcaring establishes that Kibert was avare of

the consecuences of his plea (two life sentences) which were

consistent only with first degree murderx,
The state court finding that Kibert was not denied
the effective assistance of counsel is amply supported,

Townsend v. Sain, 372 U.S. 293 (1963).

Kibert's other claims are without merit. Since the

voluntariness of Kibert's plea is not vitiated by the merits

of any of these c¢laims, these claims wexe waived by Kibert's

plea, Vanater v, Boles, 377 F.2d 898, 901 (4th cir. 1967).

rReversed and remanded to the district. court with

instructions to dismiss the petition.

.




Y ’ Olomsat F. Haynsworth, JTs

S f;i)', . | United. states Circuit Judge
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United states Cirxcuit Jdudge
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VIRGIN XAz

I THE CIRCU

.. . KIBERT

vs. opImio

—

1=

he Uirginié Stata Penitentlaxy

Patitioner, L. P. Kibert

attacking by way of habeas corpus

I COURT OF L& COUNTY

]»_:

, 1s bafore the Court

two convictions for

myrdes in tha Circwit Copxt of Lea County on thz 4th day o

June, 1939.

-
el
:‘ﬂ
o
3
ko
&
o
H‘
}4.

(1]

tioner alleges

on for wris o

Z habeas corpus, pati-

1. That aftar his axrast and coniin nt in the

Lea Couaty jall, and before he had the assistance of counsal,

statenents wera given by him to ol

officars aud a nawvs

.

reportax ina whi»n ha adaiisted having conaiitfed tha crime

chazgaed against hinm,

Tepor ter was publizhed.

2, That e did ot have of;

3.

was mads and cortain inerlninating

Lpendix - TIT

unlawfal ooaras

The staternent glvan by him to whe news

. e Dy PR R T =
LOCT ANV ASSiseanc2 ox
v e Lo R T AP AT
DY ALG PARCENIS prInises

puldencs ontainad,.




L)

02

4. Ha was deniwd the right to app=al from T

action of tha Circuit Couzt.

Pztition

&

was arrested and placed in the Lee

Y

County jail on tha 23%th day of April, 1959, on two charges

of mxdex. Priox o hWis arrest and afterxwaxd, peztitioner

‘admitted to having committed the cximes in statenents o

police officers and a news regoxtex., These stataszents wera
pade priocr to petitioners’ zuployment of coun;el. Ha was
pot warnped prior to making the statznenia of his xight to
reaain silent ox €0 have counsela. Tﬁe Htatensnt made o
a news reportexs ﬁaa published in a loecal papexa
Aviar the arrest of Kibert, o search was nade of
the pronisza of hia pazenis by iﬁvestigating police officeré.
Mo search warrant was obtained and ths consent of the pwnexas
of the property uas not glven, Cextain guns wera obtainad
as a wesult of the seaxrcn.,
After caployment of two atiornays by patitioner,
a préliminary nearing wasz held cn My 15, 1959, and peti-
tioner was neld to answer Indiatment. Indicﬁmen#s on Wo
chargas of nuzday raxre made Ly a ggand juxy on June 1, 1959;
On the 4th day of June, 1939, ﬂatitiéner enterad

muiliy on each harge and sead seniencad to two

Y

L1l toarms in the panttantiary where ha is now held.  The

-
1

4adarment of tha airenlt couxt waxy not annealad,
J - 135

.
- 2 e




Petitioner complains of the fact that he was quea-.
ticnad by p011~o officars prioxr to caployment of counsel and
was not warned of his constituticnal right to remain silent
or to his right to an atiorney. ?he cvidence is clear that

all staterents were mada Ifreely and voluntarily. [, Glen

Williams, attorney for Kibert, testified that there was no

question as iar as he was concerned that the s»a.ementa were

IS
¥

voluntary. The trial occured priox to LEscobedo v. Illinois,

378 U.S5. 4738 (1964), The sola standard at the tine forx

]

Jjudging a confession wags one of vo;un ariness, DBut aside

from this fact, the conzess*ona wexe never us>d ag alnst

patitioner in court. The statements nade to a news report-
ex wexae nade voluntary and although published, did not.
result in prejudice to petition=x since he voluntaxily

enterpd a plza of guilty. Ha does noi contend that hils
previous conizssion had anythning to do with his guilty pleé,
altheough this is argued by counsal. Peﬁitisner's guilty
plea'was his cwn idea, Hio ¢ .Mplaﬂaglon of the reason for
making tha plea was that he desired to take the crime all
on hiaself to exonexate his brother who was dlso éharged;
He does not contead that thza nl2a was involuntary or that
he was coercaed into making tha plea. e suggested the plea
to his counsel and szemed detaralaed to enter tha plea.

He was advised by hilas attorney os to the o8ifoct of the plea

s

and the court oxaninad Alm as to his action.
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pf the case. They wen

s App. 26 ('~

g

—a

Patitlioner contanda that he did not have cifective

xepresentation by conasel. The evidenca iz to the coantrary.
He ewmployed itwo competent attorneys. They speat considerxabla

time in conferencs with petitioner and ia the invastigaticn

t+

through a praliminary hearing in the

- easa and heaxrd the evidence of the Comnonwealth. They wera

-t

cognizant of all aspects of the case. They kapt patiiiloner
fully advised. Thay advised patitioner of the sariousness
of the charge and the cconsequance of a plea of gullty,

Petitionexr contends that cerzain unlawful searches

and seizuxes wero mada. This is provably correct. Police

officers seized certain guns f£rom the homa of patitioner!s
parenta. It is not shown that this cvidence was inéximina-
ting. This,‘hcwever, was before Mapp v. Onio, 267 U.?. 643
(1981), and such evidaence, although illegally ébtained,
ccunld have beea introducad, The completa: manswer fo thia
contention, howewax, is that the seized eavidence was nevexr

4+ eonter into his deternie.

Jete

useﬁ against petitioner, nor did
nation to znter a nlea.

A3 to the petltiover’s contention that he was noi
pezmittéd to appeal from tha Judgnent of the cizcuit court,
thera 1s no shewing that he at anyilna dasized an appeal.

Cn th2 coniraxy he appearnd ontirzely satlsiled with the




At guilty was

any rata sioce a plaa of
ehterad, ke was not entitlad to an appeal, Pazyton v. King,

J210 Va. 194, 109 S 2nd 569 (1949),

The court is of ithe opinion that the patition forx
writ off ﬂaaeaa corpus should ba disnissed,

‘Counsal will draw an oeder and subnlt to tha court

/

l:f;‘,uaxrj;ng Gt e 7h¢3 0plalon.

This the j’/’~ day of jazch, 1970,

:
b C g
‘ “ 5o
! :
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The following is an extract of testimony of L. P, (Bill)
Kibert at the hearing on the Petition for Writ of Habeas
Corpus on December 20, 1968, before the Honorable Joseph N.
Cridlin, Judge of the Circuit Court of Lee County, Virginia,
taken from Page 22.

Q. Now when you came out before the Judge, was
any evidence introduced at that time or did you just enter
a plea of guilty and were you sentenced?

A. Yes, when we cameout someone, Mr, Williams,
ﬁold us that we didn't have to say anything, he would do
.all the talking, and when we came in Mr. Williams got ﬁp
and said plead guilty to the charge, and that's all he said
right then., Then the other attorney got up and he said he
recommend the two life's for me, and held up two fingers,
two life's for Jessee and two twenty year sentences for Lee.
My lawyer say I suggest that we run these sentences con-
currently; then the other attorney, he says, ..very weli, it is
law and it is agreeable. Then the Judge sentenced us then
to two life's to run concurrehtly and Lee two twenty years
to run concurrently.

Q. Well, was any evidence introduced as to your
guilt at that time?

MR. WHITE:

Objection.
MR. KIBERT:

A. No, Sir,
MR. WHITE:

Why introduce any evidence on plea of guilty, Your

Honox?

T




JUDGE CRIDLIN:

I'm with you. Strike that from the record,

The following taken from Pages 44 and 45.

JUDGE CRIDLIN:
What about that proposition raised, question raised that
there was no evidence introduced, I would be hearing, to raise

the offense to murder in the first degree?

‘MR, WHITE:

Your Honor, that is a point greatly confused in
Virginia. To raise the offense murder in the first degree those
cases must put on evidence even with a plea of not guilty. 1In
'Virginia the law has been since Crutchfield against the
Commonwealth back in 187 Virginia that a pled of guilty is
in itgelf a conviction and no evidence whatsoever is needed,
The Supreme Court of the United States has said this. Our
Supreme Court of Appealg said this was on December- 16, 1968 in
the case of Calvin R. McCleary against C, C, Peyton, The
reaffirmed the Crutchfield doctrine and went into a long
discugsion of guilty pleas and collateral attack. On a
pléa of guilty all that remains is to sentence the man, Such
as the case when he entered the plea here with knowledge of

what that plea meant.

JUDGE CRIDLIN:

Very well. .....
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