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February 8, 1972
The grand jury charges that:
' On or about November 22, 1971 in the County of Powhatan
JAMES EDWARD WASHINGTON did feloniously kill Raul Mederires Monte
against the peace and dignity of the Commonwealth.
Va. Code 53-291

; 53-291 (1)
A True Bill

' /s/ Charles M. Hogg
" Foreman

* k k %

'ORDER

i - It appearing of record that James Edward ‘Washington stands
indicted, in this Court, of a felony, to-wit: did feloniously kill
Raul Mederires Monte, that by order entered March 24, 1972, Richard
R Ryder and Thomas R. Lewis were appointed by the Court to defend the said
Janes Edward Washington; that on May 23, 1974, for reasons satisfactory to
the Court , the said Ryder and Lewis were allowed to withdraw and remove
téhemselves as counsel for the defendant, that the defendant is now with-
oiut counsel of his own choosing and has requested the court to appoint
counsel to represent him in his defense:

Whereupon, the Court doth appoint Murray J. Janus, an able,
cgnpetent and experiénced attorney at law, to defend him.

ENTER 4/June/1974

| ' /s/ James B. Wilkinson
i Judge Designate

* k % %
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MOTION

Comes now the defendant, by counsel, and moves this Court to
dismiss the indictment on the ground that Va. Code Section 53-291 is
unconstitutional on its face, or in the alternatiwve that it is unconsti-

tutional insofar as it is applied to the defendant.

* k % %

MOTION

Cames now the defendant, by counsel, and moves this Court to
éismiss all charges noﬁ pending against the defendant on the ground
that he has been denied his right to a speedy trial in accordance with
U. S. Constitution, Amendment VI, Virginia Constitution, Article I,
Section 8, and Va. Code Ann. Section 19.1-191. o

* % % %

N - MOTION

Comes now the defendant, by counsel, and moves the Court to
<£iismiss the charges presently pending against him on the ground that
‘é:he prosecution of the matter herein violates the former jeopardy
(double jeopardy) provisiops of the United States and Virginia
Constitutions. U. S. Constitution, Amendment V; Va. Constitution
article T, Section 8 (1971). See Memorandum attached.

* % % %

' o MOTION FOR BILL OF PARTICULARS

Comes now the defendant, by counsel, and moves the Court to

order the Commonwealth to particularize the charge against the defendant .

1
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as follows:

'E 1. State who it is the Commonwealth alleges fired the
fatal shot in this case.
| 2. If it is the defendant, James E. Washington, that the
Cammonwealth alleges is the one who fired the pistol from which the
fai:al_ bullet came, state further:
(a) At the time of the shooting was the defendant attempting
to escape?
ltMamwmmﬁmdemem.MMmB%HB
the Commonwealth proceeding?

I * %k * %

ANSWER TO MOTION FOR BILL OF PARTICULARS

Conésno‘w the Commonwealth, by counsel, and for its bill of
pa;‘fticulars sets out ﬁhe following:

1. The Commorwealth is unable to specify which inmate fired
the fatal shot. ” |

2. In view of the answer to question number 1. above, questions |
nunber 2. and number 2. (a) need not“be answered.

3. The Commorwealth is proceeding under Section 53-291(1)
in trylnq the defendant.

*x % k %
ORDER

ThlS day came the Defendant, James Edward Washington, by
.cdﬁnsel, and the designated Attorney for the Commonwealth, on the
Defendant's motions for Change of Venue; appointment of additional
counsel; Dismissal of the charges because of a Plea of Double Jeopardy;

Discovery; Bill of Particulars; Dismissal of the indictment on the ground
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that Va. Code Ann. Section 53-291 -is' unconstitutional; Dismissal of

the indictment on the grounds that there was systematic discrimination
J.n the selection of the Grand Jury; ‘and Dismissal on the grounds of denial -
oiéf his right to a speedy trial. ‘

And it appearing to the Court, after argument of counsel, that
it is proper to do so, it is therefore ORDERED that the Motion for Change
of Venue be, and the same hereby is,. qranted for the reasons contained
in the opinion letter of this Court of July 22, 1974; and

It is further ORDERED that the Commonwealth shall wvopluntarily give
the informatiori requested in the Motion for Discovery, and if same cannot
be accamplished voluntairily, counsel shall seek a date witﬁ the Court for
specific rulings thereon; and
| It is further ORDERED that the requests contained in the Motion for
Bill of Particuiars_ be, and the same hereby is, granted, and the Common-
wéalth shall answer the Bill of Particulars in writing on or before August
1, 1974; and.

It is further ORDERED thét Edward D. Barnes be, and he hereby is,
appointed as cb—cbunsel for the Defendant.

The Motion regarding the plea of double jeopardy is taken under
aéivisement' with leave granted to the Defendant to put oﬁévidence on the
morning of the trial relative to this matter.. |

It is ORDERED that the Motion to Dismiss the Indictment on the
gi:'Otmd that. Va. Code Ann. Section 53-291 is unconstitutional, be, and the
same hereby is, denied for the reason stated in the aforesaid opinion
l!etter, to which ruling the Deféndant, by counsel, objects and excepts.

The Defendant's Motion to Dismiss the Indictment for a lack of a




speedy trial is hereby denied for the reason'likewise stated in the opinion
letter of July 22, 1974. |
The Motion regarding systematic discrimination in the selection

of the members of the grand jury is hereby denied.

| - Tt is ORDERED that tﬁis case be set for trial by jury in the
Circuit Court of the City of Virginia Beach, Virginia, on August 12,
13 and 14, 1974.

ENTER:  7/25/74
* k ok % ‘

| MOTTON

Comes now the defendant, by counsel, and moves this Court to
diémiss the indictment on the grounds that Va. Code Section 53-291 is
unConstitutional on its faée, and in its application tb‘the defendant,
bepause it violates the defendant's rights under the Fifth, Eighth,
Ninth and Fourteenth Amendments to the United States Constitution.

A * % % %
MOTTON

Comes now the defendant, by counsel, énd moves the Court to
dismiss the charge against him on the ground that the statute under
which he is being prosecuted, Va. Code Section 53-291(1) is unconstitutional
on}its face in that it denies due pfocess and equal protection.

* % % %

MOTION TO DISMISS

Comes now the defendant, by counsel, and moves the Court to
dismiss the indictment against him on the grounds that the statute under

which the Commonwealth is proceeding, Va. Code Section 53-291(1), is
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© unconstitutional in that it violates Virginia Comstitution Article 4,

Section 12.
: * % % %
-INSTRUCTION NO. 1
b The Court instructs the jury that the credibility of witnesses
is a question exclusivély for the jury, and in determining the weight
to be given to the testimony of the different Qitnesses in this case,
tﬂey are authorized to consider the relatiOnéhip of the‘witnesses to the
parties, if the same is proven; their interest, if any, in the result of the
trial; their temper, feeling or bias, if any has been shown; their
démeanor'while testifying; their apparent intelligence; and their means
of information; and to give such credit to the testimony of such witnesses
as under all the‘circumstances'such witnesses seem to be entitled to.
* % % % .
INSTRUCTION NO. 2 -
Failure of the defendant to testify creates no presumption
against him, énd in considerihg his innocence or guilt, his failure
to testify is not a circumstance which-the jury is entitled to consider.

* % % %

INSTRUCTION NO. 3
. The defendant is presumed to be innocent of the offense with which
he is chérged and this presumption of innocence goes with him through
the entire case and applies at every stage thereof and is sufficient
tq’requirevyou to find the defendant not guilty unless and until the
Commonwealth upon whom the burden resfs, proves his guilt beyond a
réasonable doubt, and the Court further tells you that it is not

sufficient that facts and circumstances proved be consistent with the
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| | |
guilt of the defendant, but they must be inconsistent with every reason-
: a;ble hypothesis consistent with the innocence of the defendant.

| ) X k ok &

INSTRUCTION NO. 4
The burden is upon the Comrbnwealth to prove by the evidencé

k;eyond a reasonable doubt every material and necessary element of the '
o?ffense charged against the defendant. It is not sufficient that the
jury may believe his gquilt probable, or more probable than his innocence.
Suspicion or probability of guilt, however strong, will not authorize

a conviction, but the evidence mustﬂporve his guilt beyond a reasonable
doubt. The ju:cy shall not speculate or. go outside of the evidence to
consider what they think might have taken place, but you are to confine
ylvour consideration to the evidence introduced by the Commonwealth

a?nd the defense, and unless you believe upon a consideration of all the
e;vidence before you that guilt of the defendant has been proven beyond a
#easonablé doubt as to every material and necessary eleﬁent of the offense
éharged against the defendant, then you shall find him not quilty.

| The burden resting upon the Commonwealth to prové guilt of

ti.he defendant beyond a reasonable doubt does not require that such

c_!;uilt be proven beyond every imaginable, conceivable 6r possible doubt:,
gut only beyond a reasonable doubt. The jury must limit its consideration
to the evidence introduced, and you are not to go outside of the evidence |
to hunt up doubts, nor must you entertain doubts which are speculative or
conjectural. And if upon a consideration of all the evidence you are

s’\atisfied' of the guilt of the defendant beyond a reasonable doubt then

you shall find him guilty.

* * * %

- QU7




INSTRUCTION NO. 5

The fact that the defendant may have committed a prior criminal
offense may not be considered by the jury as any proof that he did the act.
for which he is being tried. »
* k %k %
INSTRUCTION NO. 6
The Court instructs the jury that if you believe beyond a
:miasonable doubt that‘ the accused, James Edward Washington, by
himself or with another planned to escape and in pursuance of such plan
and during such plan or attempt to escape Captain Raul Mederires Monte
was killed by the accused James Edward Washington or Malcolm Marvin
J(?fferson, thén you shall find him guilty of murder.
| * %k % *
INSTRUCTION NO. 7 -
The Court instructs the jury that every pfincipai in the
second degree and évery accessory before the fact may be indicted,
convicted, tried and punished in all respects as if a principal in
t}?e first degree.
o . * * % %
INSTRUCTION NO. 8
Principals in thé first degree are those who are the actual
or immediate perpetrators of the crime. Principals in the second degree
are those who did not with their own hands commit the act which constituted

the crime, but who were present, aiding and abetting in its commission.
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The test for a principal in the secorid degree is: was he encouraging

oriinciting the commission of a crime by words, gestures, looks or
signs, or in some manner offer aid and consent to its cammission.

| Principals in the second degree ére liable to the same
puﬁishnent as principals in the first degree.

* k Kk *
INSTRUCTION NO. 9
The Court instructs the jury that if you believe from

thé evidence beyond a reasonable doubt that the accused, James Edward
Washington, while a convict in the State Penitentiary did unlawfully
and feloniously kill Raul Mederires Monte, then a qguard therein, all
asicharged in the indictment, then you shall find the accused guilty
and fix his punishment at death.

: * k k k

INSTRUCTION NO. 10

i Where the Commonwealth undertakes to prove the gﬁilt of
the defendant by circumstantial evidence, it must not only prove the
cifcumstances relied upon, but it must overcome the presumption of
innocence of the defendant and establish his quilt beyond a reasonable
doubt. All necessary circumstances proved must be consistent with
guilt and inconsistent with innocence. It is not sufficient that the
Ciécumstances proved create a suspicion of quilt, however strong, or
even a probability of guilt, but they must exclude every reasonable
hypothesis except that of guilt. The chain of circumstances must be
unbroken and the evidence as a whole must be sufficient to satisfy the

jufy that guilt of the defendant has been proven to the exclusion of

any other reasonable hypothesis.

* k Kk K




INSTRUCTION NO. 11
When the Commonwealth relies'upon‘circumstantial evidence in
order to secure a conviction, it is the duty of the jury to scan such
evidence with great care and caution; and unless the circumstances
pfoven are of such a char%cter.and tendency as to produce in the mind
of the jury a moral convietion of guilt of the defendant beyond a
reasonable doubt, then you must find the defendant not guilty.
* % %k %
B\iSTRUCI‘ION NO. 12
Circumstantial evidence is legal and competent, and a person
charged with.a crime may be convicted upon circumstantial evidence alone,
or upon circumstantial evidence connected with other evidence, if the
jury believe beyond a reasonable doubt from such circumstantial evidence
tﬁat the person so charged is quilty; therefore, the jury have the right
to convict the defendant upon circumstantial evidence alone, or upon
circumstantial evidence coupled with other evidence, if from all the
evidence the jury believe that guilt of the defendant has been proven
beyond a reasonable doubt. |
* k *x *
 INSTRUCTION NO. 13
The mere presence of a person at the scene of commission
of a crime is not sufficient to constitute hlm a principal in the
second degree, nor is his mere consent to the oommi551on of a crime
sufficient. And unless you believe fram the evidence beyond a
_ reasonaple doubt that the defendant was not only present bﬁt that he
- was present, aiding and abetting Jefferson in the comission of

murder and that he shared in the criminal intent of the said Jefferson,
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J
then you must find the defendant not guilty.
; * *. * '*
INSTRUCTTON NO. 14
The Court further instructs the jury that the form of
ylour verdict should be as follows:
l‘. NOT GUILTY

We, the jury, find the accused not quilty.

| " Foreman

2. GQuiLTY
' We, the jury, find the accused guilty as charged in the
indictment and fix his punishment at death.

/s/ Evelyn D. Grones
Foreman

' . * * % %

INSTRUCTION #A
| Mirder in the first degree is the wilful, deliberate,
p‘remeditated and malicious killing of a human being, and if you
l;elieve from the evidence, beyond a reasonable doubt, that the
defendant wilfully, deliberately, premeditatedly and maliciously
kfilled the deceased, then you shall find him quilty of murder in
tihe first degree and fig his punishment with death or by confinement
in the penitentiary for life, or for any term not less than twenty
years.

i . . * % % %
| .

; ' ]NSTRUCTION #B
i. Murder in the second degree is the unlawful killing of a
human being with malice and without premeditation and deliberation,
and if you believe from the evidence, beyond a reasonable doubt,

that the defendant unlawfully killed the deceased with malice but
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without premeditation and deliberation you shall find him guilty of
nmider in the second degree and fix his punishment by confinement
in the penitentiary not less than five nor more than twenty years.

* % % *

i
|
: INSTRUCTION #C
i Voluntary manslaughter is the unlawful killing of another
 without malice, upon sudden heat of passion, upon reasonable prdvocation,
or in mutual combat.
* k % *
INSTRUCTION D

| If from all of the evidehce taken together there is reasonable
doubt whether the defendant killed Guard Snyder intentionally or Guard
Snyder had his hand on the pistol to -15revent the deféndant from using
| the pistol, and in the ensuing scuffle the pistol was accidentally
discharged wounding Captain Monte, from which wound he died, then
you must find the aefendant not guilty. |
I ‘ * k % %
| D#2743 F#7923
| Upon an Indictment for Murder
The Court doth again order for the recording verbatim of the
evidence and incidents of the trial of this case by Betty Browning,
a court reporter of Jaime & Browning.

. Whereupon again came Aubrev M. Davis, Jr., the Attorney for the

Co%m\onwealth and Robert W. Duling Qo-counsel and the accgsed James
Edw‘?)vard Washington and also again came Murray J. Janus, Edward D. Barnes

and Jaﬁes R. McKenry, attorneys for the accused, and also came a jury
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he;tetofore sworn, and after hearing all of the evidenée and argument of
coﬁnsel, retired to their room to consider of a verdict, ‘and after some
time returned into Court with the following verdlct to-wit: "We the jury,
find the accused guilty as charged in the indictment and fix his punish-
ma;nt at death."
Whereupon the defendant by counsel moved the Court to set aside
the verdict of the jury as being contrary to the law and the evidence,
which motion the Court doth overrule.
: . It being demanded ‘of the -accused if ahything for himself he had
‘or knew to say why the Court should not now proceed to pronounce judgment
aéainst him accoring to law, and nothing being offered or alleged in
delay thereof, it is adjudged, ordered and decreed by this Court that.the
sdid James Edward Washington, age 26. Years, be and hereby is sentenced
to: death by execution on January 10th, 1975 in the Penitentiary of this
-Cofmronwealth. |
~ And it is ordered that the Clerk of this Court forthwith transmit
to the Director of the Division of Corrections a copy of this judgment.
and that the Sheriff of this City when required to do so, deliver the
'said James Edward Washj_ngtoh to the guard authorized to receive him who
shall remove and safely convey th from the jail of this City to said Place
designated by the Direct;or of the Division of Corrections, therein to be |
képt imprisoned and treated in the manner dirécted by law. |
! , Whereupon, the defendant, by counsel, excepted to the action of
tl{e Oourt, and expressed an intention of applying to the Supreme Court
of: Appeals of Virginia for a Writ of Error and supersedeas to 1;.he
jtidgment therein.
| Whéreupon the Court doth rule that notice of appeal. and assignments

of error must be filed within thirty (30) days from this date.
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And the prisoner is remanded to the Custody of the Sheriff

of this City.

* * % %

NOTICE OF APPEAL }
| AND N }
| ASSIGNMENTS OF ERROR \

This day came the Defendant, James E. Washington, by.counsel,

of the City of Virginia Beach wherein he was found quilty of violating
Va. Code Ann. Section 53-291(1) and sentenced to death on August 15;
1974, and assigns the following errors:

! \
and gives Notice that he is aggrieved by a judgment of the Circuit Court
! 1. Va. Code Ann. Section 53-291(1) is vague and overbroad and

therefore violates the Due Process and Equal Protection clauses of the
United States Constitution, as contained in the 5th and 14th Amendments,

and of the Constitution of Virginia.

2. The death penalty is cruel and unusual punishment and there-

fore imposition:of such‘sentenCe violates the 5th, 8th, 9th and 14th
Amendments to the United States Constitution. |
3. The death penalty under Va. Code Ann. Section 53-291 is

unconstitutional because prosecution is discretionary and therefore

violative of the ruling of the Supreme Court of the United States in Furman

G. Georgia.
| 4. 'The Circuit Courf erred in denying Defendant's Motion to
6ismiss the indictment on the ground that the trying of the Defendant
ﬁlaced him twice in jeopérdy-and therefore violated the Double Jeopardy
provisions of the 6th Amendment of the United States Constitution, as well
ds the Virginia Constitution.

|

|
t

| | oi4



5. The trial court erred in denying the Defendant's Motion
tp Dismiss the indictment on the ground that the trial of the Defendant

denied him his constitutional right to Speedy Trial under the 6th
| . .

Amendment of the United States Constitution.

[

6. The trial court erred in refusing to dismiss the indictment
01‘1 the ground that Va. Code Ann. Section 53-291(1) violates Article 4,
Séection 12 of the Virginia Constitution in that the statute contains more
tinan one object and that those objects are not contained in the title to
said statute. |
| 7. The triai court erred in refusing to strike the Commonwealth's

evidence at the close of its evidence in chief on the ground that the
evidence was insufficient to prove that the Defendant killed Raul Monte.

. 8. The trial ».cour_t erred in granting Commﬁwealth's Instruction.
Nunber 6.

; 9. The trial court erred in granting Comnonwealth'é Instruction
Nurber 7. -
| 10. The trial court erred in grahti.ng Cammonwealth's Instruction
Niunber 8. ‘

| 11. The trial court erred in granting Commonwealth's Instruction
NEImeer 9. |

| .12, 'The trial court erred in granting Commonwealth's Instruction
Nurber 13. |

| '13.. The trial court erred in refusihg to grant the Defendant's

Instructions A, B and C on the grounds that the Defendant was indicted for

common law murder -and that Instructions A, B and C encompassed the statement

of the law of first degree murder and the lesser included offenses of -
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} . .
selcond degree murder and voluntary manslaughter.

14. The trial court erred in refusing Defendant's Instructions
D and E.

15. The court erred in sentencing the Defendant in that the
imposition of the sentence violates the 5th, 8th, 9th and 14th Amendments
of the United States Constitution.

16. The court erred in refusing to strike the Commonwealth's
evidence at the conclusion of all of the evidehce.

| 17. The court erred in refusing to set aside the wverdict as being
: Oor;trary to the law and evidence.
18. The court erred inv allowing any Instructions for the
| Caronwealth on vthé theory of escape because the Bill of Particulars stated
th&t the Commonwealth elected to proceed under Va.. Code Ann. Section 53-291(1)
and| that at no time did it ever inform the Defendant that he was being
prbsecuted under sub-section (3) or any other sub-section of the statute.

| 19. The court erred in giving any Insf_ructions to the jury on the
theory that the Defendan£ was a principal in .the second degree because there
is no statutory provision for being a_principal in the second degree to a
vi&lation of Va. Code Ann. Section 53-291(1).

20. The court erred in refusing to grant Defendant's Motion for
a Mﬁistrial during the Commonwealth's argument because the argument consti-
tut'led a comment on the Defendant's failure to testify in the case and
therefore violated his 5th Amendment pfivilege against being required to
give eviaence against himself.

_2'1. The court erred in refusing to permlt counsel for the Deféndant

in his closing argument to read a descfiption ‘'of an electrocution, since the
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sole punishment the jury could grant was death in the electric chair,

and it was proper to inform the jury of the consequences of their verdict.
22. The trial court lacked jurisdiction to try the Defendant. , |

A written transcript of the proceedings will be filed.

* %k % %

NOTICE
PLEASE TAKE NOTICE that on the 8th day of October, 1974, T will
dellver the transcrlpts of the proceedlngs and incidents of trial of the
w1thJ.n styled case to the Clerk of the Circuit Court of Virginia Beach

in accordance with Rule 5:9 of the Rules of the Supreme Court of Virginia.

* % k *
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21

‘22

24

23

THE COURT: I notice that the prisoner's
dressed in prisoner's clothes, but I understand
that he did not want to put on civilian clothes.

Is that correct, Mr., Davis?

MR. JANUS: No, your honor, he has chosen

to remain in the garb he has on.

THE COURT: The court will give him an
opportunity 1f he so‘desires-to be dressed in
civilian clothes. |

Would you rather be tried in those
clothes?

THE DEFENDANT: Yeah.

_ THE COURT: All right. He may be tried
in those clothes.,

I also understand, Mr. Janus, you had a
motion about the other jury that was empaneled
in the Circuit Court of Powhatan.

MR. JANUS: Yes, sir.

TﬁE,COURT: My recollection that jury

. was empaneled and sworn and ready for opening

statements at the time the mistrial was taken.
Would that suffice?
MR. JANUS:: Your honor, no members in the
courtroom now «r¢ a member of the panel that

day.

JAIME & BROWNING _ -
CERTIFIED SHORTHAND REPORTERS 018

COURT REPORTERS

NORFOLK, VIRGINIA
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21

22

24

23

THE COURT: No, sir, the jury is
excluded.

MR. JANUS: Before we get into that, just
for clarification in the record, Mr. Barnes, my
co-counsel, would like to go over the motions
that have been filed and the disposition, just
so the record can be brought up to date.

THE COURT: Excuse me. Let the clerk
swear the reporter.

(The reporter was sworn.)

MR. BARNES: Good morning, your honor.

THE COURT: Good morning, sir.

MR. BARNES: We have filed previously

several motions in this case. All but a few have

been acted on by your honor. .

" THE COURT: I think the one I had,

Mr. Barnes, I hadn't acted on, which I hadn't
ruled on, is the plea of former jeopardy. I
have not formally ruled on that.

MR. BARNES: Yes, sir,

- We have delivered to Mr. Davis this
morning three additional motions that do not
really add anything new, bﬁt they do clarify and
specif} a little more the motion that we had

that the statute itself is unconstitutional.

JAIME & BROWNING -, ‘ ’
CERTIFIED SHORTHAND REPORTERS ' 019
COURT REPORTERS s
NORFOLK, VIRGINIA®
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THE COURT: No, sir, the jury is

excluded.

MR. JANUS: Before we get into that, just
for clarification in the record, Mr. Barnes, my
co-counsel, would like to go over the motions
that have been filed and the disposition, just
so the record can be brought up to date.

THE COURT: Excuse me. Let the clerk
swear the reporter.

(The reporter was sworn.)

MR. BARNES: Good morning, your honor.

THE COURT: Good morning, sir.

MR. BARNES: We have filed previously

several motions in this case. All but a few have

been acted on by your honor. ,

THE COURT: I think the one I had,
Mr. Barnes, I hadn't acted on, which I hadn't
ruled on, is the plea of former jeopardy. ) §
have not formally ruled on that. -

MR. BARNES: Yes, sirf

~ We have delivered to Mr. Davis this

morning three additional motions that do not
really add anything new, but they do clarify and
specifj a little more the motion that we had

that the statute itself is unconstitutional.
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18

20

21

22

23

. 24

" 28

The first is that 53-291 sub one is
unconstitutional on 1t§ face in that is it
overboard, encompasses other acts under some
circumstances which could be innocent conduct
and-doeé not require criminal intent.

Second 1s just enumerating the specific
amendments to the U. S. Constitution upon which
we rely,-that'is, the Fifth, Eighth, Ninth, and

Fourteenth Amendments, in our contention that

the statute itself is uncdnstitﬁtional both nan
its face and as applied to this defendant.
And thirdly, under the Virginia

Constitution Article 4 Seétion 12, which states

that every statute shall contain one object,

- and that object shall be stated in its title.

It is our position that 53-291 is defective and

‘contains more than one object and only one

object is stated in the title. ‘
| ﬁe have also filed a speedy trial motion
which }our honor has already overruled.
Former jeopardy, 1 beiie#e we are -going
to present evidence on that this morning.
Insofar as your honor ruled on it --
there was a motion also to disqualify your honor.

Have you ruled on that yet, your honor?

. JAIME & BROWNING - 020 “
CERTIFIED SHORTHAND REPORTERS . » «
COURT REPORTERS
NORFOLK, VIRGINIA
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THE COURT: 1I'll overrule that motion.
I had not ruled on it. As a matter of fact,
this 1s the first I have heard about it -- not
the first I have heard about it, but formally,

MR. BARNES: It is in the record.

THE COURT: All right, sir, I will
overrulevthat motion.

MR. BARNES: We had a motion regarding

the systematic exclusion of the defendant's

race, and wé would expand that to include members

of his age group. We have noted on the jury
11st that the --
MR. JANUS: This was on the grand jury.
MR. BARNES: This race discrimination
is on the grand jury point.
| Ingsofar as the jury panel that we have
seen this morning and the ages stated, we will
have evidence on that.

Those are our points, your homor. 1

. tender‘these originals of the motions to the

court,
THE COURT: All right. I'll overrule
the motions.
MR, JANUS: With respect to the motion
of double jeopardy, we would call today to
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- present evidence from the defendant James
Washington and‘wevwould ask that he be\allowed
to'testify from right where he is, next to
counsel,

THE COURT: All right.
MR, JANUS: Mr. Clerk, will you tender
thege?

JAMES EDWARD WASHINGTON, defendant, called as

'a witness on his own behalf, having been first duly sworn,

~was examined and testified as follows:

DIRECT EXAMINATION

'BY MR. JANUS:

Q You are James Edward Washington, the.

- defendant in this case. Is that right?

A Right.

Q You were brought to trial in the Circuit

jCourt of the County of Powhatan on May 22, 1974, 1s

that correct?

A Correct.

Q At that time Mr. Richard R. Ryder, a
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- lawyer from Richmon@, had been court appointed to represent

you, along with a co-counsel Mr. Thomas Lewis of Powhatan,

EV:Lrginia. Is that correct?

A That's correct.
Q On May 23, 1974, the jury was questioned

. by yourllawyers and lawyets for the Commonwealth --

MR. DAVIS: Judge, I object to the leading |

questions.

THE COURT: I am going to overrule the

-objection. He is just bringing it up to date.

BY MR. JANUS:

Q - The jurors were quéstioﬁed by the lawyers

, and the court on that date. Is that correct?

A Right.
Q Was the jury sworn in after it was
| selected? "
A Right,
Q ﬁow, on the next morning you came back

for the second day of the trial. 1Is that correct?

A Right. '
That would have beeh May 23, 19747

Q
A Correct.
Q That evening did you see Mr. Richard

Ryder?
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" night, did you? |

I saw him briefly that morning.

A

Q Where did you see him?

A I falked to him in the prison van.

Q Ybu'did not see Mr. Thomas Lewis that

|
A No, I didn't see him that night.

Q , At;any time after court recessed first

. day until you were brought into court the second day did
“you talk with Mr. Thomas Lewis?

A No.
Q That evening or after coutt did you have

any argument or misunderstanding with Mr. Ryder?

A - No. _
Q Of course you would have nbne with
Mr. Lewis eithar, ifvydu didn't see him.
| A No. . |
Q On May -- how many years of schooling

“have you had of formal education, Mr. Washington?

A Niqe. _ :
Q i On the day of May 23, 1974, were you ever

"in the jﬁdge's chambers for any discussion that took
tplace between the Cémmonwealth attorney, Mr. Davis, the

'judgé, and your lawﬁers?

|

Q - Do you know what took place in chambers?

i
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A No, not really.

Q ~ pid there come a time later that morning

. when Mr. Ryder told you he didn't want to be your lawyer

- anymore?

A Right.

Q Would you tell the court what reaction

you had to that, what your thought was?

A VWell, he first told me he wanted to

- withdraw from the case. I didn't have any reaction at
' all whatsoever, because I felt if he wanted to withdraw

it was totally up to him.

Q Did Mr. Lewis ever tell you he wanted to
 withdraw?

A No.

Q What was your position as to whether or

' not you wanted the case to go on and get over with?

A I wanted to get it tried as soon as

- possible. I wanted to get it over with.

Q bid you want Mr. Lewis to go ahead with
" the trial?
A I would consented with Mr. Lewis handling
the case.
| Q To your knowledge did Mr. Lewis have any

- conflict with you that morning?

A No.
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Q Did Hr.}Lewis have any health problems,
any‘emotional ot.physical illnesses that would have
prevented him from going forward?

A Noée'that I know of.,

| Q Do you know of any reason that you can
tell the court why Mr. Lewis couldn't have gdne ahead that
morning after the jury had been empaneied and'tried:your
case? |

A No. ‘

Q pid anyone explain to you.the fact that

~you had been put in jeopardy?

A No.
Q :Now, in the record you agreed'and

consented to Mr. Ryder withdrawing. 1Is that correct?

A Right{

Q And yéu consénted to a mistrial?

A Right.

Q Do you know legally what your consent to

the mistrial meant?

A No. .

Q Did anyone explain'that to you?

A N No.. .

Q Did you know whether or not that if you

‘had not consented to it after having been put in jeopardy

and a mistrial was granted that possibly you could have
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never been tried again?

A No.
Q To;" your knowledge wag Mr. -- did Mr, Ryer
look Physically illfto you?
A No. :
Q You had entered a plea already in the ;
case of not guilty, 14 that correct? ,
A Right. | | :
Q That morniﬁg did Mr, Lewis ever talk

to you and explain anything to you or teill you that he f
wanted to withdraw? |
A No. | .". '

MR. JANUS: (g, Washingiton, answer .any

questions that M, Davis may hayye of you, O‘r
' ‘ \

s Mr. Duling, | ! i
6 - ,f
' CROSS~EXAMINATION 1 |
18 !
19 BY MR, DULING: . , _\ f
20 .Q Mr, Washing'tbn. after the night -. day \ f
Kl in coure were you taken back to the penite»ntiary that ‘\‘I
22 night? |
2s A Yes, _ f
24 Q Did Mr, Ryder come down there to see you
23 that night? : : !
Cennien s NG 02w ,’
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A . Yes.
Q Did you-all have a discussion at that

- time about his withdrawing from the case?

A No.
Q Did you advise him that you had certain

witnesses you wanted called in the case?

A (Pause) No.
- Q You did not?
_A} No. |
| | Q% Did you at any time ask ﬂr. Ryder to call
Jefferson ;s’a'witness?' v
A . No, not really. This was his suggestion
alone. é | , :
| Q Did you aék him that night to call anyone
as a witness? | |
A I think it may have been maybe one.
Qr What was his name?
A I wanted him to talk td Coles.
Q Holt? |
A Coles.
Q Coles. Did Mr. Ryder talk.to Coles?
A I think he said he would talk to Coles,

you know, soon a8 he finished talking to me.

Q Was Mr., Coles present in Powhatan County

on the day of the alleged offense?
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A No.

Q@ You were Present in court when the judge

- questioned Mr. Ryder about his -- this judge questioned

Mr. Ryder about his withdrawal, were you not?

A Yes. _

Q And did you hear him direct the questions
to both Mr. Ryder and to Mr. Lewis? %

A After court reconvened, sure. ?

Q After court reconvened? ;

A Yeah, _ . . §

Q’ And the éourt directed questions to you

as to whether or not you agreed and consented to it, did

it not? _ ,
| A It asked me did I agree to Mr. Ryder
withdrawing from the case.
Q And you agreed to it, did you not?
A That's right.
Q - And you were aware another lawyer would

be appointed and you would be retried. 1Isn't that correct?
| ‘ & Yeah, | | |
d The court questioned you aﬁout whether
. or not,you;could afford an attorney and you laughed about
thaﬁ, didn't you? '
A. I won't say that i laughed about this,

‘This 1s you are saying.

}
i
{
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Q You knew you were being questioned about

whether or not a lawyer would be appointed for you for

‘another trial, did you not?

A Mr. Lewis could handled the case as far

as I was concerned.

Q You didn't say that in court?
A ‘Nor was I asked that.
Q You were aware from what the court said

" both of them were being relieved?

A Mr. Ryder was being relieved. Mr. Lewis

:later stated he wanted to withdraw.

MR, DULING: That's all I have.
THE COURT: All right.

BY MR. DULING:

Q Have you ever written or directed any

communication to Mr. Ryder that you did not want him as

your lawyer?
A . M#ybe indirectly.
Q Hum? |
A | I said maybe indirectly.
Q Does that mean somebody elée wrote it
‘forvyou?v - |
A No,.I am not saying somebody wrote it

for me. You aikéd me whaether I had written Mr. Ryder

SOPRNIE A
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‘asking him did I want him for a lawyer, and I said maybe

' EI have indirect.

Q@ Tell me what you mean by indirect?
A ‘We}l,_l can say that maybe I said some

. things on a more or less spirit of the moment.

Q Do you want Mr. Ryder to represent you.
‘at this time? . 4
A Mr. Ryder already asked to withdraw from

the case. Why would I want him to represent me now?

Q Do you want Mr, Lewis tp}represent you
‘at this time? o
A 'Mr. Lewis could have represented me the

- day he was over in Powhatan.

Q That_waan'tvmy question, Mr. Washington.

- Today --

MR. JANUS: &bur honor, I object to it
as being immaterial. It is immaterial what he
wants now, | |
Mﬁ. DULING: I withdraw the question,

THE COURT: :He's withdrawn the queﬁtion;

MR. JANUSi We have nojfufther evidence
on that motion, sir. '

THE COURT: I think the record in
Powhatan speéks for itself. I don't know how

you could really elaborate on it.
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MR, JANUS: Your honbr, 1 éan»elaborate
on it to this extent: The court spent from
approximately 9:30 A.M. on May 23, 1974 until
sometime shortly 3300 P.M. on that afternoon in
cqﬁrt. Mr. Davis and Mr. Duling know far better

~than defense counsel, because the three of you

were there. But the entire portion of the vast

majority -- eighty-nine percent of the testimony

concerned ;tself with & colloquy between Mr. Ryder,

the court, and Mr._Dévis. The,dourt does not .

. concern itself one bit with Mr. Lewis, who is an

able, cdmpetent, discrete attorney practicing
in Powhatan who was appointed with Mr. Ryder.
It is not as if Mr. Lewis was coming into

~ this case unprepared. ' Mr. Lewis had been present

at a first trial at which there was a hung jury.

Mr. Lewis had been present and prepared for a

second trial at which a mistrial was granted,
and this was the third trial. The case had been

~ pending for approxiﬁatély two years at that point,

The court concerns 1tée1f, and the record
so shows, with Mr. Ryder -- Richard Ryderfs“
feelings, emotional, irreconcilable differences,
physiéal, his competency and ability to go

forward. But the court only on three occasions
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even refers to Mr. Lewis, and on each occasion
the court prefaces its remarks to Mr. Lewis,

"and -also Mr. Lewis,” "and is your feeling the
same, Mr. Lewis?' It is almost aé if any thoughts
dizeéted‘to Mr. Lewis were anciliary and
superfluous, and .1 submit to the court they Wefe,
because it was Mr. Ryder's motion and Mr. Ryder'é

avidence that he had irreconcilable differences |

~ and Mr. Ryde:'s statement to the court as an

officer of the court that he had talked to the
dafendant the night before and a diffe;ence of
opinidn had arose. Mr. Lewis hadn't even_talked
to the defendant that night. |

Mr. Ryder's basis, if your honor please,

‘was that he was emotionally and physically

~unable to go forward.  And I quote from the

ﬁranacript at page 11: "I have no control over
them, and as a result I am notlmentally or

physically capable of effectively representing

~Mr. Washington in this trial, sir." Now, how

can one attorney incorporate by reference or .
incorporate in any manner with the emotional and
physical feelings of another persdn? 1
respectfully submit that he cannot.

For those reasons we would move the court

i
i
H
t
1
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to dismiss the indictments on the ground that

this man has been put in jeopardy. The jury was
empaneled, he had been arraigned, and a mistrial
was granted. The law on this is that only at

this point can the court grant a mistrial without

the jeopardy having attached is if it is a

~manifest necessity, and I submit to the court

where there was co-counsel available -- and with
the majority of cases you wouldn't have had
that situation -- but here you have got two

attorneys. The Powhatan attorney -- and the

court knows this trial was to be in the Circuit

Court of Powhatan County =-- and an attorney who
had been through this at least two times before
and a case that had been pending for at leasf

two years. There was no manifest necessity at
that time that the court couldn't have controlled,

and there was no reason -- justifiable reason

 why this case couldn't have gone on at that time.

- For all those reasons we make our motion.

THE COURT: Mr., Janus, I was at the

Powhatan trial as you well know, and I know

Mr. Lewis's feelings in the situation. I think
that the coﬁrt‘ruled if Mr. Lewis went on with

the trial on that particular morning he would
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have had to go to the hospital. The one thing
‘the record doesn't show but the eyes do see 1is
the nervousness of the counsel, both Mr. Ryder
and Mr. LMS .

| As I recall when I said the record speaks
for itself, that I asked the defendant, because
once I relieved Mr. Ryder -- and I think he had
no longer right to represent him -- and I asked
the defendant peréonally did he agree to the
mistrial and he did, it 1s my recollection of
the record. Of course the record will speak

for itself on that situation.

Accordingly, the court is of the opinion

it will overrule your motion.

MR. JANUS: We'respectfullylnoté'our
exception to the court's ruling. |

THE COURT: Anything further, gentlemen?

MR. JANUS: No, sir.

" Before the jury is brought in we would

- request that théy be selected from the panel by

lot and that they be voir dired individually.

THE‘COURT: I was going to do that, I
was going to leave them all outside and have
them come in one by one.

MR, JANUS: I would request that they
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come in having been drawn by lot.

THE COURT: All right. Gentlemen, the
court's going to take a short recess.

Sheriff, take charge of the prisoner.

(At 10:45 A M., August 12, 1974, the
court recessed, and reconvened at 11:05 A .M.,
Agust 12, 1974.)

THE COURT: All right, gentlemen, we
ready to arraign the defendant?

 THE CLERK: Mr. Washington, will you stand
up, please, sir. | _ |
| In the Circuit Court of the County of
Powhatan, February 8, 1972, the grand jurors charge
that on or about November 22, 1971, in the county
of Powhatan, James Edward Washington feloniously
did kill Raul Mederirgs Monte, against the
peace and dignity of the Commonwealth, Virginia
Code 53-291, 52-291(1).
| What say you, gullty or not guilty?

THE DEFENDANT: Not guilty.

THE CLERK: A venire is now about to be
called from which twelve lawful persons are to
be taken to pass between the Commonwealth and
you upon the charge of which you stand indicted.

For cause shown you may challenge each vinereman.
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THE COURT: All right, gentlemen, you-all
prepared to go forward?
All right, sheriff, bring the jury back

(The venire entered the courtfoom;)

THE COURT: All right, sheriff, they may
take their strikes. |

(A jury was empaneled and sworn.)

THE CLERK: Mr, Washington, you stand,
please, sir. | |

Members of the jury, look upon the accused
and harkeﬁ to his cause. Upon this indictment
the accused has been arraigned. Upon his
arraignment he pleaded not guilty and for his
trial has put himself upon the country, which
country you are. Your charge thereforewill be
deliﬁered by the éourt.

| You may take yoﬁr seat.

fHE COURT: All right. I am going to ask
the ladies and_gentlemen of the jury to step into
the jury room a moment, pleasé, sheriff.

(The jury withdrew from the courtroom.)

THE COURT: Gentlemen, I see no reason
why we have to have an alternate jury -- juror,

excuse me, At this time, unless'ccunéel brings
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proof, & verdict of not guilty.
THE COURT: All right, Mr, Davis,

call youf first witness,

' SNOW WEBSTER, called as a witness on behalf of
the Commonwealth, having been first duly sworn, was
examined and testified as foll.dws: |

BY MR, DAVIS: .

| Q

ma 'am? |
A

Q

so all the ladies and gentlemen can hear you, |

move closer to the microphone,

BY MR, DAVIS:
Q
A

MR, DAVIS: Ms, Webster, please.

" DIRECT EXAMINATION

Will you‘s,tate your name, please,

XY LY ] ooo--.--.

Snow Webster, S-N-O-W, ’
Ms, Webster, you have to speak up

THE CLERK: Ms. Webster, 1f you will

What is your occupation?

I am chief accountant, Virginia state _fannT :
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vl Q As such what are your duties?

. A I am in charge of all the budgetary

s land &ccounting and I am also in charge of all personnel
o Erecords and personnel responsibilities,

s l Q How long you been so employed by the

o !S tate P.enal System? | ‘

. i A About ten and a balf years, going on

s | ‘eleven years, | |

® i Q - As a personnel lady at the state farm
‘o do you keep the records == did you keep the records on

. !November 22nd of 1971¢

ol A Yes, I did,

s Q Were you familiar with one Raul M, Monte?
14 A Yes, I was,

Wl Q What was his position with the Virginia
‘e state farm at that time?

' A He was a prison farm captain,

|3'  : Q A.11 right, Do you have Captain Monte's
o rgecard with you?
ol | A Yes, I do.

21 - Q Was he commissioned by the Penal
22 S-:fystem as a penitentiary guard?
23 A Yes, he was,
24 Q ‘Do you have a copy of the commission
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A Yes, I do.

May I gee it, please?

MR, JANUS: Your honor, it is not
necessary., We'll stipulate that Captain
Monte was & gudrd and a captain at that time,

THE COWRT: If that's agreeable with
the Commonwea lth, | |

MR, DAVIS: We hive no objection

to that, your honor.

THE COURT: All right, ladies and
gentlemen of the jury, the defense and the
Commonwea lth have stipulated that Captain
Monté was 8 guard at the Virginia State-

. Penitentiary at the state farm,

MR, DAVIS: On November 22, 1971,
THE COURT: On November 22, 1971,
Would there be anything furf:her of
thié witness? _
- MR, DAVIS: 1 bave no further questions

- of the witness,

MR, JANUS: I l'dve no questions,
THE COURT: May she be excused?
MR, DAVIS: She mdy be excused.

THE COWRT: You mdy be excused, m3'am,

You no longer have to rem2in in court,
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. BY MR, DAVIS:

| What is the next witness?
MR, DAVIS: Call Mr. Wright,

.----booo----b-

L. G. WRIGHT, called ag a witness on behalf

-; of the Commonwealth, having been first duly sworn,.
. wag examined and testified as fOllOWS’

DIRECT EXAMIMATION

Q Mr, Wright, would you state your name

. for the record, please?

‘A L.G, Wright |

Q  What is your occupation, Mr, Wright?

A Supervisor of records for the Virginia
Depattment of Correct:lons.

Q And how long have you been employed
by tha Department of Corrections?

A ' Seven years, ‘ _ |

Q  As a supervisor of the division of

records, sir, do you have the duty of keeping the records
‘and the supervision of keeping the records of the inmates
-, at the Virginia State Penitentiary?
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Yeé, sir, that's correct,
Does that include the entire state?

Yes, sir,

o > o »

| All right, Now, calling your
attention to the date of November 22, 1971, sir, do
your records indicaée whether or not a party by‘the
n2me of James Edward Washington, the defendant in this

‘cAse, was an inmate at the Virginia State Penal System?

A - Yes, sir, he was, .
Q Do your recor'da indicdte that omne
Milcolm Marvin Jefferson was an inmate in the Virginia
Penal System on November 22, 1971¢ |
A Yes, sir, that's correct.
- Q | Now, do your records indicate where

they were being housed on that date, sir?

Q Where were they being hoﬁsed?

A At the Virginia state farm,

Q All right, and where is that located?
A  In Powhatan, Virginia,

MR, DAVIS: Thank you, sir, would you

answer Mr, Janus's questions,
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" CROSS=-EXAMINATION
'BY MR, JANUS:
Q Mr. Wright, do you have your recoxds
on Mr, Washington 'here' today?
| A Yes, sir,
Q Your records of course indicate that

;he' 1s still an inmate in the penitentiary and his release

date I belieQe is Septembér 4, 1990%

A That's correct, sir,

MR, JANUS: No further questions, -

THE COURT: All right, May this
witness be excused, gentlemen?' ' '

MR, DAVIS: No, I have no further

questions, your’ honor.

THE COWRT: All right, May the
witness be excused?

MR, DAVIS: He may be excused, yowr
honor, as far as the Commonwealth is concerned,

THE COWRT: Defense?

MR, JANUS: Yes, sir,

THE COURT: Mr, Wright, you may be
excused and no longer have to remdin in court,
THE WITNESS: Thank you, sir,

THE COURT: Next witness?
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I trust that w111 be sufficient, I imagine
everybody feels the penitentiary has maximum
- gecurity, So if you will do that, Mr., Thorne,

jué_t say M Building, |

THE WITNESS: Yes, sir.

THE COURT: All right, return the
jury. |

- (The jury returned to the gomtroomQ) |

| THE COWRT: All right, Gentlemer ,
all the jurors have re'tvu'rned. Yd_u may éontintxé

your questioning, Mr, Davis,

‘BY MR, DAVIS:

Q Mr, Thorne, I again call your
attention to November 22, 1971. Did you have occasion

to see the defendant James Edward Washington ocn that date,

| six?

A Yes, sir, I did, ,
| All right, Where did you first see
| A It wag in the M Building doorway.,
Q All right. Did you have occasion or

what was your occasion for seeing the defendant Mr.

- Washington?

A I had to dress him out to go to couwxrt
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W. E. Thorne « Direct

_ 260

21

22

23

24

28

that morning,

Q .A]ﬁl right, Was he by himself at that
time, sir? | |

A Right,

Q  Now, would you explain to the ladies

’fand gentlemen of the jury and the court when you say you

had to dress him out =-
A Well, at the area I was at the man would

ljcane through stripped down nude, 1T would search him and
then give him new clotheé, new shoes, all 'belongzl.ng‘s to
put on to go to court, mike sure he didn't have any

‘contraband on him,

| Q  Now, did you search Mr. Washington
that morning, sir? |
Lo A | Yes, I did,
| Q How did you do that?
A He came out, I used a metal detector,

went over him head to toe, searched him down good.

| Q A1l right. Now, was he furnished with
new clothing and dress? |
| A Right,

| Q All right. Did you do anything else

as relates to Mr, Washington that mofning, sir?
A Yes, sir, I chained him up and cuffed

'him to put restraints on him,
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"~ W. E. Thorne - Direct

‘28’

18

19

20

21

22

24

- Q Now, would you explain what you mean
when you say you chained him up and cuffed him and how it
was done? |

A, It is a chain goes around the waist,
theh the cuff goes through the chain, put on the wrists,
Q I'm going to hand you these two items,
sir, and ask you if these are similar to the chains and
ba,ndct:ffs you used on the day in question? '
A Yes, sir, it is. |

- Q A1l right. Would you show the ladies
and gentlemen of the jury how the handcuffs and chAin;.
were gecured on the defendant, sir? Do you need somebody

to help you? 1f you have got a key 1I'1ll1 be ‘happy to come

up there. o . v
A The chain would go around his waist and
fasten, ,
| Q Speak up so they can hear you, Mr.
Thorne, pledse?
A | The chain would go around his waist,
' The cuff goes through the chain, This is the way it goes.
- Q Is that the fashion in which the defendant
was secured on t_he morning in question?
A ' Yes, sir, it was,
- Q Now, once the handcuffs and chains are

placed on the defendant is there any mobility? |
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" W. E. Thorne -~ Direct
262

" 20

21

" 22
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A Yes, sir, give him a little bit of
play 8o he can smoke once he got them on,
| MR, JANUS: Could the record show
Hr. Thorne 18 moving his hand looks like
upward and four inches,

| BY MR, DAVIS:

Q ‘Now, Mr, Thorne, when you say a
person can smoke do you normally furnish the cigarettes

for thenm yourself?

A Yes, sir, |
Q. Now, how are those handcuffs opened,
. Mr, Thorne?
A (Opening cuffs.)
Q | Stand up, Mr, Thorne. I believe they

can see better,
What are you using to open those bandcuffs with?
A 'Key.
Q Mr. Thorne, have you ever seen handcuffs
opened with anything other than a key? ‘
MR, JANUS: I object to that, your-
honor, as being immaterial as to whether he's
ever seen it or not, '
THE COURT: All right, Mr, Davis, what

dov'you have to say?

CERTIFIED SHORTHAND REPORTERS
COURT REFPORTERS
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W. E. Thorne - Direct

262

19

1.

'22_

24

25

A Yes, sir, give him a little bit of

play sc he can smoke once he got them on,

MR, JANUS: Could the record show
Mr, Thorne is moving his hand looks like
upward and four inches,

BY MR, DAVIS: ,
Q | ‘Now, Mr, Thorne, when you say a

person can smoke, do you normally furnish the c:l.garettes

for them yourself?

A Yes, sir, |
| Q. Now, how are those handcuffé opened ,
'Mr. Thorne? o | |

A ~ (Opening cuffs.)

Q  stand up, Mr, Thorne. I believe they

- ¢an see better,

What are you using to open those handcuffs with?
A Key.

Q. - Mr, Thorne, have you ever seen handcuffs
opened with anything other than a key? '

MR, JANUS: I object to that, your:
honor, as being immaterial as to whether he's

ever seen it or not,
THE COURT: All right, Mr. Davis, what

dofyou have to say?
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- w.‘ E. Thorne « Direct

265

BT

" 20

29

22
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same morning in question to see an inmate Malcolm
Marvin Jefferson, Mr, Thorne?
A ~ Yes, sir,

Q All right, Would you relate to the

fcom:t e« to the 1adies and gentlemen of the jury where

you first saw him?
A ~ After Mr, Washington came out,

Mr. Jefferson came out later stripped down the same way,

wag searched the same way, and he was ctmined and cuffed
by Ll.eutenant Tait, ‘

Q - Was he chained and cuffed in ymn: .-
A Presence,
Q -- presence? Was he chained and

cuffed in the same fashion as you have just demonstrated,

sir? |
| A Yes, sir, he was.

[ Q 'Now, when the two inmates left your
| ptesenee Mr, 'l'hcrne were they secure?

A Yes, sir, they was,

: . Q | Mr. Thorne, do you know where -~ did

you know on that morning where Washington and Jefferson

ﬁera going?
| A Ali I know they supposed to go 'té court,
Q Did you know what cowrt? | | |
A - Powhatan County,
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266

29

21

22

. 24
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Q
cowxrt is located,
A
Q'
A

five or six miles

- Q

A

| Q
these j:eop]‘.e?

| A

Livd you knw where the Powhatan County
éir? '

Yes, I do,

Where 1s it located?

I guess 1t 15 about five miles from the =-
from the state farm,

What county 1s it in?

- Powhatan County, } .
. Did you go to the courthouse with

No, sir, I didm't, |
MR. DAVIS: Could you answer counsel's

questions, please?

'BY MR, JANUS:

Q

THE WITNESS: Yes, sir,

CROSS~F.XAMI RAT ION

Mz, Thorne, you stripesearched the

fdafeMant Washington, Is that correct?

A
Q

Yes, sir,

In addition to that you == did you

run yowr hands through his body and through his hair?

A
Q

Yes,
In addition to that you ram a metal
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W. E. Thorne = Cross

20

21
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24

23

him,

267

detector over him?
A Yes, sir.
Q The same thing was done to Malcolm
Marvin Jefferson. 1Is that correct?
A Well, I ran a metal detector over
He was a little sketchy about putting my hand
in his hair,

Q = But you ran the metal detector over

"his whole body?

A Yeah,

Q  When the cuffs were put on both of the

inmates the key was to the inside, wasn't it, the keyhole?
' A No. |

Q You don't remember or -

A No, it was to the outside,

Q You recall testifying in Mr. Jefferson's
case on November 30, 1972, sir? -

A . Yes, sir,

Q fou recall being asked the question by
Mr, Davila: All right, now, if you will, describe how

the bandcuffs and chain were situated on Malcolm Marvin
Jefferson and James Edward Washington? Answer by Willie
Thorne: The lock key had been turned to the inside the
chain around his waist and his hands here and he could

‘move from here to here.
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J. C. Franklin - Direct

18
16
17

,20.

21

22

24

- 28

a 271
' A I was guard,
2 | Q - All right, How long had you been a
2| gward at !;txat time, Mx, Franklin? |
a | A Around twelve years,
5 Q Calling your attentior again to that date,

sir, did you have occasion in your capacity as a guard to

, 8ee the defendant James Edward Washington?

A Yes, sir, I did,

Q Where did you first see him?

A In his cell,

Q Did you have occasion also to see an

‘ inmate by the name of Malcolm Marvin Jefferson on ‘this
date sir?
A - Yes, sir, I did.
v All vrigh.t, where did you first see him?

Q
A In his cell,
-! Q

in relationehip to those two inmates?

A Wex.l I gct them out that morning and
‘stripped them down and put them through the gate in the
ihﬂli'to be transported cut to the courthouse. v
| Q Now, did you subsequently come to the
‘Powhatan Coumty cowrthouse on that date, sir?

A I diqd,
Q How did you get there, sir?

“All right, What, if anything, did you do
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J. C. Franklin - Direct

272

21

22 |

23
24

23

A I was in the truck with Captain Monte
tailing the paddy wagon,

Q All right., Now, when you arrived at
the cou;thouae == ] asgsumed you.arrived there, 1Is that
-correct?

A Yes, sir,

Q All right, When you arrived at the

courthouse what, if anything, did you do?

A Well, I was shotgun guard out in front
of the courthouse.

Q All right. When you say out in the
front of the courthouse relate to the ladies and
gentlemen of the jury what you mean by that?

A Well, I wasout to the right in front
of the courthouse, I was security guard,

Q All right, Now, did you subsequently
see the defendant James Edward Washington and Malcolm

‘Marvin Jefferson again on that date, sir?

A I seen them when they went in the
¢ourthouse. , |
| Q All right, Who did they go in the

courthouse with?

A They went in the courthouse in front of
Lieutenant Netherland and Captain Tait and also Officer

‘8nyder,
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J. C, Franklin - Direct

6 | . - 273
! Q Noﬁ, after the inmates went into the
2 _:cou‘:thouse, gir, what was yourhssigmnéﬁt, if anything?
s | - A I was security guard, |
a Q And did you stay in the position you were
s | 'in? | | |
s A Yes, sir, I did,
7 Q Mr, Franklin, I'm going to hand you a

e | picture and ask you if 4yqu can ":ldent:i.fy what's in that

° | plcture?. | _
10 A Yes, sir. This is the courthouse at

" | Powhatan, _ | | |

2 Q Now, would you take =-- let me ask you this:

13 | What view do you see looking at the pictur'e of the courthouse ]
14| A | . I sée t:he front of the courthouse,

- - Q@ - ALl right., now, would you take the

o | picture and indicate to the ladies and gentlemen of the
7| jury where you were standing in relationship on the

' | outside as you say?
e A 1 was standing out under this big tree

2o between“the - | |
=1 Q You have to hold it up so they can see,

=2 | My, Franklin, because they --
3 . A Well, it doesn't show here where I

2s | wag gtanding, I was standing out farther away from the

= | cowrthouse out near the road,
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Je C, "F:ank'l-in = Direct

274

22

23

24

Q As you look at the front of the
courthouse would that pu't_you stAnding to the left
of the courthouse?

A To the left side of the courthouse,

- Q - All right, So what you are saying is
you were standing somewhere that the picture didn't pick
up. Is that correct? '

: A - That's right,

i Q All right, would you take the plcture
and .i.n't.he margin mark your initial F on there, pleése )
sir, on the-'s:l.de that you were étanding?_

' MR, JANUS: Your honor, I don't think he
can mark to the side he was standing if he's
testifying where.'hé"was _standihg ién'_t depicted'
in the picture, sir, He's testified he was
farther out closer to the road to tbg left of
the courthouse, 1f he wants to initial it for
the pm:posé of identifying it as the courthouse,
that's fine, but his initial would be misleading

' to the ladies and gentlemen. of the j.m:y. |
MR, DAVIS: Well, they have heard, judge.

He's testified that he was standing == the
picture wasn't wide enough and there's a
limitation on how big you can make pictures 1

assume, I éasune it could be blown up four
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275

10

12

23

" 24

times that size, There is a limitation how
wide you can do it., The jury has heard the
evidence and it is just to indicate what side
hé was standing on as far as the evidence is
concerned, |

THE COUBT: I don't think he can
mark the picture if the picture doesn't show
where he wag standing , other than for
‘identification. I sustain the obje.ction.
You can introduce the pictm:e a,s'the coﬁrthouse.

| MR, DAVIS: All right, Move to

introduce it as Commonwealth Exhibit Number 1.,

THE COURT: All right, that will be
Commorwealth Exhibit Number 1.

(So marked by the court,)

BY MR, DAVIS: |
Q Now, Mr, Franklin, were there any

'other vehicles proceeding ahead of the paddy wagon in

your trip to the Powhatan County courthouse?
A There was another caf; Lieutenant

Netherladd was driving -- Captain Netherland was driving

1t and Guard Snyder was with him,

- Q Do you know who was in the van besides

" the inmates, sir, the paddy wagon?
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39 276
g A - Guard Berryman and Lieutenmant Tait,

2 Q Now, what were your observations

s when the inmates went into the courthouse as to the

«| condition of their hands, sir? |

.,‘ A | Well, they looked to me that they were
| still handcuffed. And waist chain on. |

7 Q Now, did any of the guards come back

«| out of the courthouse after the prisoners wemt in?

® A Yes; they did.

10 Q Who, sir?

" A L.aptaln Netherland and Lieutennnt

2 | Tait came back out, '

13 Q Now , after -- did you ever see Guard
.« | Sngder or Captain Monte come out of the courthouse, sir?
13 A No, sir, 1 did not,

o Q Now, after Captain Netherland and

17 Lieutenant Tait came out of the courthouse you hear

s | anything unusual bappen, sir?

15 A Yes, s8ir, I heard some shooting. -_

20 Q All right, Can you relate to the ladies

22 |

24

and gentlemen of the jury how long it wag after Captain

Netherland and Lieutenant Tait came out of the courthouse

when you heard the shooting?

A " Well, I couldn't say exactly, but: couldn't

bave been but just a few minutes after they came out,
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' J. C. Franklin - Direct

277
' Q Did you hear any number of shots?
2 A Well, I heard numbers of shots, but I
*| don't know how many.
4 Q Did any of the guards ever go back into
® | the cowrthouse after the ahobting? |
s A Yes, sir, they did,
7 Q All right, who?
e A Captain ﬁetherland and Lieutenmant Tafit
° | went back in, | A
10 Q Did you ever go into the courthouse after

19

20

21

22

24

28

1
|
;i

~ the shooting started,sir?

A No, sir, I did not,
Q  Did you hear any shots a.fter Captain
Netherland and Liéute‘naht Tait went into the courthouse?
A Yes, sir.
Q Do you know how ﬁmny » 8ix?
A | No, sir, I do not,
Q‘ Can you séy how long it was after they
wenf: into thi: courthouse when you heard the first shot?
" A Well, almost as they went in I heard
it |
Q 'Now, where was the prisoner -- what

they call the paddy wagon, is that what you said?
| Yéa, sir, '
Q - Where was that situated when the
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10
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;.inmntes_ were mloa_ded from the paddy wagon?

‘front., They were unloading on the right-hand side
' l:ln the fromt, ,
: Q. Did the paddy wagon stay in that
‘position? | |
| A Lieutenant Tait and Captain Netherland

Q When you say right-hand side, is that
- lbold.ng .. o |
A Looking from the front.
Q | ‘Now, Mr, Franklin, were there any other

Is that correct?

A That was on the right-hand side in the

‘came back out and moved it up a little so Guard Berryman
could sit in it, That's what they were doing outside when
the shooting began,

Q What position would that put the paddy wagcﬁn
in at that time? | | | |
A That would sc111 have been on the right-

hand side I'd say, oh, halfway the center of the courthouse
on the right-hand side. Som'ewherfe‘ near there,

pris_aner‘s in that van besides Hr». Jefferson and Mr,

Washington?
A No, sir, .
Q I believe you said you were armed,

A Yes, sir,
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_ Q Did you ever fire anv shots on that
dte, sir? | |

A Ho, sir, T did not,

Q wés Mr. Berryman armecd on that date,
s!.r?
| A Yes, sir., ,

Q To vour knowledge did he fire any
shots? | | | '

A | No, sir>.

Q Were there any other inmates besides

Jefferson and Washington brought to the c.ourthouse on

that morning, sir?

A - No, sir, not that I know of,

Q What co.unt.yvis the courthouse located,
sir? |

A Powhatan 'Couﬁty.

Q Is that in the state of Virginia?

A Yes, sir,
Q And did all the events you related to

the ladies and gentlemen of the jury occur at the
Powhatan County cowurthouse?

A Sir? ,

Q Did a1l of the events that you‘ related
to the ladies and gentlemen of the jury as to the shooting
you heard and so forth occur at the Powhatan County |
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54 291
! A They had inmate clothes, brown --
2 You mean before == |
3 | Q When they were finally dressed up how were
4| they dressed? o
3 ' A In brown inmate clothes,
e Q Now,_ did you accompany the two inmAtes

18

" 19

20

21

22

. 24

23

to the Powhatan Circuit Court on that morning, sir?

A Yes, 1 did,
- Q How did you get to the courthouse?
A I was riding in the same panel with
Washington and Jefferson, and Lieutenant Tait was driving.
Q Where were you seated, sir?
A On the 'rightc-h&r:d side,
Q Now, when you left the state farm

where were the inmates seated in the paddy wagon?
A Well, Jefferson was seated behind me to
the right and Washington was seated to the left.
| Q ‘Now, were they seated in that p_ositién

when’ they arrived at the courthouse in Powhatan County?

A No; during the route Washington shifted

_his pesition over right behind me, directly behind me.

| Q | Were you able to easily see them when they

‘'had gotten into that position, sir?
A It was a litt:le more difficult because

I was looking over my shoulder,
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22
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Q Canl' you'give' a descriptf.en of how =--
what a paddy wagon looked like or that particular plddy

wagon looked like?
A Well, this one was -~ it is more or

less & panel truck and it had a divider between it with

little small windows lika and screen,
Q - Now, when you atrived at the courthouse,

sir, what, if anything, did you do?

, A Hell when we lrrived at the eou:thouse
I was poéitioned outside of the vghi.cle_lnd the vehicle‘
wag pulled up and they was taken' out of the vehicle after
the guatda bad been posted. |

Qe - Now, did you see the two 1mnntes taken
from the vehicle? |
A : Yes, , . .
Q All right, What wag there - whnt |

+
i

were your ebaervatiens as to the security devices? Did

- they have any on? .

A They lppea_fed to .hlv'e been.l.hlndcuffed Alnd
chained, | S | o
| Q Were any other inmates in that wagon,
Cstre | -
- A No, sir,
'Q Were any other ihmntes'brought to the

Powhatan Circuit Court while you were there, sir?
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H. L. 'Berrynln - Direct
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-on that morning?

 Netherland, Lieutenant Tait, Charlie Franklin, Snyder, and

myself,
Q Do you know guard Herbert L, -- and
| yourself you say? | '
A Yes, |
Q Did you see any of the guards go into

-courthouse, but Franklin, I couldn't see his position.

293'-
A No, sir, o |
Q How many vehicles left the state farm
on that mortiing, sir? ‘ |
A I don't really know, but it was about -
three I imagine. _
Q Three., How many guards came with you

A (No reply.)
Q Can you nime the guards?
A Well, there was Captain Monte, Captain

the courthouse?
A Well, the way I was positioned I could
only see Guard Snfder was standing up to tl;e front of the

Q Did Guard Snyder to your observation
ever go into the courthouse? | '
; A Yes, later on he went in,

Q 'All right, MNow, when you firsi: arrived

at the courthouse, Mr, Berryman, where was the wagon situated)
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A We was sitting on the side of the

‘courthouse =- well, like this courthouse is sitting it

wag on the left side of it,

Q Did it remiin in the same position the

whole time you were there?
| A The vehicle?
Q Yes. ,
A After the inmates were taken out the

vehicle was backed up for me to be posted there, because
it was real cold out there. |

Q | ﬁow far I':Ackb wag it placed?

A " Well, it was backed up past the door,
past the.buildmg wheie I could observe the ftént_, one

8ide, and the back.

Q Were you arméd?
A | Beg pardan? |
Q Were you 8rmed?
- A Yes. _
- Q Hhit vere you armed with?
A .38 and a shotgun,
Q . Did you ever fire either oae of those
vehicles on that date? o |
| A The weapons you mean? |
Q Yes.
A No,
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295

2o |’

21

‘22
23
24

28

Q Now, do you rec#ll who accompanied
the two inmates into the courthouse? ,

A -~ Well, ueuteﬁnnt Tait ‘and it was one
that gét- him out of the vehic‘l.e, but I den't know who
actually went into the courtroom, B

Q - While you vere situated in your van,
Mr, Berryman, did anything unusunl hlppen?

A - Well, Captain Netherland and Lieutenant
Tait, they came back and they moved the vehicl.e That's

the time they moved the vebicle back for me and told me to |

get in, and I was to stay in the vehicle. And at that time
I heard some shots, and Captain Nether land said, '"They
are shooting in the eéu:t_raom." and him and Lieut_:enant

Tait took off for the courtroom.

Q Where was Captain Netherland at the
time he made that sutemnt,:ur? '
A He was standing beside the panel,
Q Did you ever go into the courthouse?
A 'No, sir, | |
- Q | Why?
A ‘ wgn, I was vsupposed'to Be' guarding the

éutqide of the perimeter. _

Q Did you sduequently -= let me ask you
this: Do you know how many shots you heard?

A Vell, the first sounded like two or
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‘H. L. Bexxryman - Direct
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17

- 18

18

20

21

22

24

25

vt:fht‘ee'shots, then it sounded 11k_e a&bout t:bxee more.
. - Q Now, did you hear any shets subsequent --
following Lieutenant Tait and Captain Netherland Aleaving
your presence? | ‘

| A ' Well, there was - like I eay, when I
£ }rst heard the shots it was about two or three, and before
c;aptain Netherland got up round the frent I heard about two

or three more.

| - Q You ever hear any after Captain Netherland
vent out of your sight, sir? |
i | A Yes, _
' Q How many? Do you recall?
A I would say about two, three,
Q And you weren't able to observe the

front of the courthouse from where you were sitting,
w?re ypu? '
l A No. o
Q New, did you == later on t:hni: day did
you have occasion to see these two inmates again,
Washington and Jefferson?

A  Yes,
Q When was this?
A When they brought them out of the

courtroom I was riding in the vehicle behind the paddy
wagon that carried them to the penitentury.'
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H, L. ‘-Berrymln - Direct
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Q 1Is that the same area that they had
¢come from originally? | |
No; they had come from the state farm,
Where were they taken?
To >the penitentiary in Richamond,
Q Conming té the courthouae Mr. Berr’ynﬁn,
did anybody else ride in the back of the van besides the

> o »

twe inmates?
A - Ne, sixr,
MR, DAVIS: Would you ansuer
counsel's questions, pl.ease, sir?

THE coun'r_- Any questiona Mr, Janus?
| o CROSS-EXAMINAT ION

BY MR, JANUS: o _ ,
- Q ~ Mr. Berryman, were you present when

| both Mr. Jefferson and Mr, Washington vere atripped-seuched

and metal detectors were run over their body?
A Yes , sir,
They were gjiven‘ new clothing, 1Is that

! ’ A Yes’ Bir.
New shoes as well?

A Right,
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H. L. Berryman - Direct o
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| Q When the cuffs were put on them the keY .-

' .keyhole was towards their body, inside ‘wasn't it, sir?

P A ~ Well, I didn't -« I wasn't -- I didn't
but them on there. I couldn't say which way he bld. turned
them, | 1
? | Q You had said in the past that's the way it
was done on that occésion, hadn't you?
~ MR, DAVIS: I object to that question.
A That's the way we normally do it,

MR, JANUS: I think it is & proper
questions, Prior inconsistent statement, yom:-
honor, | |

MR, DAVIS: Judge, Mr, Janus is well

~ aware counsel has to lAy the groundwork if e
is te impeach the witness by the date and where
| he made such a p:ior- inceasistent statement,
| THE COWRT: I just asked him if he
_wade the statement before,
_ MR, DAVIS: 1 ask the court he stay
| - within rules, A .
MR, JANUS: I will be happy to do that,

|

‘BY MR, JANUS:

i Q , Do you recall testifying in the case of
Mr. Jeffetson on November 30 1972¢ |
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MULLIN J, .UIT, called as a witness on behalf

of the Commonwealth, having been first duly sworn, wag

examined and testified ags follows:
DIRECT EXAMINATION

BY MR, DAVIS:

Q | Mr. JU;'tt', would you state your name for
the record, please? o | | o

A Mullin J, Utt, Powhatan, Virginia,

Q what is your occupation, Mr. Utt?

A , I'm retired,

Q Mx, Uitt, calli.ng your atteation to the‘

22nd day of ﬁovember 1971, did you have occasion to go to
the Powhatan County Circuit Court that day?

A : Yes, sir,
' Q What was yo.n: purpose for going there,
sir?' '
On jury.

Do you recall what time of the day or
night yéu atr:lv_edl there, sir? |
| About twenty minutes till ten o'clock.
Was ttn#t in the morning,.‘.s‘ir? |

Yes, sir,

o > o >

Did you go into the courtroom, sir? |
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M.J. Utt - Direct
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A
Q

arrived there, sir?

A

went in the door.
 Did you know Mr. Monte prior to the

Q

~date November 22nd?

i A
i

 years.,

Q
| ;

1 Q

in the courtroom when you 8rrived there, sir?

A

right up at the fromt,

Q
sir?

A

Q

the back of the courthouse?
' ' He was in the back.

A

|
S
A
| Q
!

in the rail over next to -- on the right.

Yes, sir.

Was anybody in the courtroom when you'

Mr, Monte'was-setting to my left as I

I have knowed him about five or six

Was anyone else in the courtroom, sir?

It was a guard over to == sganding
All right, Now, did you observe any inmates
Yes; it was tyo boys setting up to my
Do you recall where ﬁhey were sitting,

Well, they were setting inside the rail.
Was Mr, Monte sitting in the front or in

To your left or to your right?

Left.
Mr. Utt, I'm going to band you this
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M. J"s.' tt » Direct
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photograph, sir, and ask if you are able to 1dentify what
it depicts? o ' ‘
A - Yes, sir, that's right,

Q What does it show, sir?

A It shows the boys setting where this
bunch of clothes is right here. '

Q It shows what, sir?

A Some clothes or something laying up |
there, - N | |
| Q 16 that the area where the irmates
were sitting? N | | .

A | ~ That's where the inmRtes were 'ai.tting.
Q Would you hold it up 8o the jury can

see 80 you are act talking to yourself?
Can right, wtat does that show?
| A Well, the inmites were sitting right
msi.de,v inside the rail, and right here is where the first

| shots were fired, -

Q | Just ident:ify the picture noﬁ, sir.
And they were sitting inside the rail?
A - Yes. '
MR. DAVIS: Could I have that a minute,
" eir, and then I will give it back to vyou;

Judge, coum this be marked & Commonwealth'p

exhibit number?
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.' | THE CORT: It will be Commonwealth

2 Exhibit Number 2.

s (S0 marked by the court.) ’

> | BY MR, DAVIS: |

° Q Mr. Utt, vere there any other inmates

| in the courtroom at that time, sir? |

e A . Not as I have seen,

° Q Now, did you initially notice any of the
- | inmates doing anything, sir? |

4 | A No, they was just setting there. I had

13
14

17

20
21

22

23

24

been in there I guess & minute or two and one ratsed' up and
said he wanted to go to the bathroom and he agsked the guard |
where the bathroom was at, and the guard told him it was
in the back and he'd take him back there,

Q All right, Now, did he in fact take h!.m
‘back to the bathroom? |

A Yes, he 'went, and I was tdlld.ng to
Mr. Monte, wasn't 1ooking over that way, énd it was &
shot fired » 80 I looked over tbere and they wag in this
walkway that stepped up into the clerk's - they wag all
_piled in there wrestling, the two inmates and the gukrd
was, | | )
| Q Now, 1'm going to hand yeu another

picture -~ after I show it to Mr, Janus.
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1 I'm going to ask you, Mr, Utt, if you can
2 | ::ldentify'what: that picture shows, sir?
s A Well, that shows the place where they
< | was wras.s ling in here. , |
5 Q. All right, And would you point from the

17

18
19

20

21

22

23

24

photograph point to the jury where the wrestling, as you
call it, was taking place?

A - Right 1n here where you step up.

Q Where does that go? Do you know, sir?

A That goes to a _oackroom in there,

Q All right, And the wrestling was taking
place right in this srea?

A | Right in that area

Q Would you take this ballpoint pen and

mark the area in which you observed =-- in the area where
the wrestling was taking phée, six?

| A ~ (Did so.)

- Q Right in this area, is this what you

marked? Is that the mArk you just put there?

. A Yes.
MR, DAVIS: Judge, I'd ask the

court that this be introduced as Commonwealth

'_Exhiblt Number 3, I believe it is,
THE COWRT: All right,
(So marked by the cou:t).
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M. J. Utt - Direct
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BY MR, DAVIS: |

| Q  Now, Mr. ye ¢, what, if anything, did
Captain Monte do then, sir? |

| A Well, when the first shot, Mr Monte

jumped up and run by me and around and went down the aisle
and he caught his foot in some seats and fell down, So 1t
vas another fired, shot went off, I got down behind the

seats, }
_.Q , | Now, when you talk about running around
the aisle, is there more than aisle i.n that cou:thouse?
‘A It's three aisles ,
Q ALl right. Now, which alsle did

My, == is there more tlﬂn' one entrance comi.ng into the

courthouse £rom the outside?
o A ~ Just one..
Q Did you come in the front entrance

| when you arrived at the courthouse?

|
I
i
i

A ' .Yeso i
Q Now, in relatiomship to coming into the

front entrance of the courthouse did -- is there an aisle

 to the right and ‘one to the left?

A Yes, that's right,
| Q All right. Now, which aisle was it that
Captain Monte ran down wheﬁ you said he tripped and fell?
A He ran down the right d_i.sle. |
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' Q  Now, you didn't see whether or not
z [ - Captain Monte got up? | |
s A No, I didn't.
. Q Do you recall which -- what area he was in
s |when he tripped‘? | - . | |
6 .A} He was right hp next to the ba_nister#.
4 Q N.ow, did you remain in the courtroom,
°| Mr, Utt? - - _
| A Idid till someone opened the door, and
o [ 1 went outside, - |
n Q How many ghots did you hear fired before
| the dour was opened, Mr, Utt?
13 A : There was about six shots.
14 Q And aftet you -~ let me ask you this:
= | Did anybody cane into the courthouse after they opened
1s | the doors? '
7 A Not anyone but the guard opened the
18 door when I went out. '
1 Q Do you know which guard?
20 A Mr. Netherland I think.
2 Q After you exited the courthouse did you
22 hear any other shots?
23 A ' No, I didn't hear anymore after I went
= | out, | :
e | Q | Would you == now, Mr, Utt  at the time
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‘toward Mr. Monte talking with him,

Captain Monte fell had any shots been fired from the back
of the courtroom prior to that point?
.! A No, _ |
Q Now, 85 the two inmates were situated
which of the two asked t_o go to the bathroom, t:he‘ one
seated on the right or one seated on the left?
A Well, the one on the right, the cme on
the end of the seat, |
! - Q Were you able to identify .either one
of the iﬁmﬂtes? , , | _
A No, I was not, Didn't pay that much
attention to them. | | |
MR, DAVIS: Would you answer Mr,

Janus's questions, please?
| CROSS-EXAMINAT ION

BY MR, JANUS: | |

| Q Mr. ULt was there anyone else in
the courtroom to yowr Vrevcollection other than Mr, Monte,
the guard, and the two inmates? -

' A | Not as I seen., I had my head turned

Q 1 believe when they were wrestling it

— -

would be your statement that they were all scrambled together
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A Yes,

MR, JANUS: I have no further | |
questions, Thenk you, sir,

THE COIRT: May Mr, Ut t be excused,
gentlemen? o

MR, DAVIS: Yes, sir, he may.

THE COURT: Mr., Janus?

MR, JANUS: Yes, sir, |

THE CORT: Mr. Utt, you may be
excused .f'rom furthef attendance bf 'courtl.

WITNESS: I can go home?

THE COIRT;.' All righf, you may go
home. _ o |
 Next witness? |
MR, DAVIS: Spears Williams,

--iv-'-u-ooo--.---.
SPEARS W, WILLIAMS, called as a w:ltnean on
‘behalf of the Commonwealth, having been first duly sworn,
was ex2mined and teatified as follows.
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5. W, Williams - Direct
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DIRECT EXAMINATION

BY MR, DAVIS: |
| Q  Mx, Williams, will you pull up to the
mike a little blt: so it will pi.ck your veoice up and
the Jury w:l.ll be able to hear?

Stat:e your nane. sir?

' A Spears W. Williams.
qQ Mx, Williams, what 1is yous occUpation, sir?
A Ara:mer. |
. Q Were do you live, sir?
| A Powhatan, - |
Q | iMr. Williams, calling your attention

" to the 22nd day of November of 1971, did you have occasion

to go f.o the Powhatan County Circuit Court on that date,
sir? . S .
- A - 1 was called for jury.

;» Q 8ir, wbat time did you arrive?
A Just near as I can get to it, quarter
to ten,- B | |
Q Now when you arrived, s:l.r what , if
anythlng did you do? :
. VA : I come in on the right-haud side .- m‘

the left-band side, ‘and 1 was xright over there abow
where that gheriff's at, and I saw Mr, Monte standing
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| right along in front of the judge s desk there, Mr, Snyder
| was standing :ight over to the left over here with these

Q@ Now, when you say the se two men, yho are yoT |
referring to?
| A These two . 1mnates he had
Q - How were they dresgsed? Do you recall?
| ,A. 1 couldn't say exactly. 1 _c_oul_dn't |
eay, o | e - |
| | Q Where was Mr, Monte at that time, sir?
A Mr, Monte bad left wp here, had left the

: you saw the scuffling did you hear any shots?
I looked over and I heard three shots come out of that

" exactly where the shots come from, but they come out

ST

two men, and everything was really quiet. And I was looking
at' some pi.cttn:ec up in the corne'r, and all at once" I heard
a scuffle break loose over here on the left, on the
other side, and I looked over there, and from what I could
see these two men had grabbed ‘Mr, Snyder' 8 gun and --

front up here when I looked back around.
- Q . All right Dpid you subsequently .- aftor

A  And after I heagd the scuffle over here
crowd, and of the three men ascuffling I couldn't tell

tl‘ht crowd there, . -
Q What, if anything, did Mr. Monte do?
A And it was just a few seconds before Mr,
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S. W, williams - Direct
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I saw his head fly back, about that tiue things was getting

~ you see anyone coming in?

’gmrd come runn:l.ng in the door, and -~

- Q Did you-,he;dr any shots?
A .' - I heard some more shots, I couldn't sy
how many, | |
' Q Did you knawv- who it was came into the
doox? | A | A |
| A No, I cettainly don't. I been seeing his
face but 1 dida't know him by name. |
Q ' Now, were you able to see the gun
1tself, sir? - |
‘ ‘_AV " No, I didn't see no gun,
Q '~ Did you see any other inmates in the

l'!ante jmped up come out t:he back and come up t:he side
there and he run right on in at them and he hit. one of the
men with something -«- I don't know what 1r. was -- because

pretty rough and I turned and started out and I heard two

more shotg go off,
Q Now, aftexr you left the courtroem_ did

A - And 1 went on down ~-- well 1 got in a
l.ittle hurry then, ‘I went on down and 1t is a column sitti.ng
twelve feet from the back of the church «- I mean the |
courthouse, and between that column and the door I saw a_nothm.\'

courtroom, sir, other than the two that wé::e scuffling?
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A No, I did net,

excuged?

_ can ba excused as far as the Commonwealth is

hatte:: I need to take up with the court, so I'd agk |

“the jury be excused,

‘MR, DAVIS: All right, Would you
Vanswer Mr, Janus's questions, please? |
| THE com'r} Mr. Janus?
MR, JANUS: We have no questions,
oir, | S | | A
| THE COURT: No questionsg?

MR, JANUS: Right, -

THE COURT: May thig witness be

‘MR, DAVIS: Yes, sir, Mr, Williams

ccncex;ngd.’ | _

| THE ‘COURT’:,. Just & minute, sir,

 May t-h:ls-witp_ess be excused? |

‘HR. JANUS: Certainly. |

'THE WITMESS: Can I go home?

THE COURT s -Yes, sir, you may go hqne;
Who 1is y‘oﬁr next witness? |
MR, DAVIS: Brown E. Snyder,

' TEE COWRT: Who, sir?

MR. DAVIS: Mr, Snyder.

'Ju'dge, prior to Mr, Snyder, there's a
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THE COURT' All_. right, gentlemen, the

jury 8 retm:ned

\

=-mene000=nnnne

BROWN E, SNYDER, called as a witness on behalf

‘of the Commonwealth, having been first duly sworn, was

examined and testified as follows:
- DIRECT EXAMINATION

BY MR, DAVIS: o |
Q Mr, Snyder , would you state yo'ur_'. name

for the record,please?.

A My name is Brown E, Snyder.
o Q Mr, Snyder, ia_hat:_ 'is youwx 6ccupa£ion,
eix? o | |
| A  Iana correctional cwporal at the

"__Virgi.nia state £a:m southside. ,
Q Calling yout at:tention on the zznd day

of November 1971 were you 8o employed on that dat:e, sir?
A Yes, sir.
Q ,v . Were you a corporal on that dl_lf:e , 8ix?
A - No, sir, | | )
Q o Since that time have you Been prohoted?
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B, E. Snyder - Direct

320

24

A | Yes, sir; - ‘ .
Q 1 Call your attention again, sir, to the
22nd day of November 1971, did you have occasion to see the

two defendants -- excuse me, see the dzfendant Jame_s

Edward Washington, sir?

A ~ Yes, sir, |

Q All right, when did you fir‘at kee_ hin

- on that day? _
A | In the M Buiiding » southside,

qQ Where s that located, sir?

A Southside,
Q . -Of what, sir?

| A ‘ State farm, o ,
Q What county is that gituated 1n, si.r? =
A | .Powhatan, sir.. , |

,‘ Q' what was the purpose for seeing him on -

that morning, sir? .
A I was working the control room at the

time, and he was brOught out front to be dressed out, .

| Q an right. Now, what -- did you also
. have oceasi.an to see one Malcolm Marvin Jeffe:son on that
~date? ) | -
A " In the hallway, yes, sit, right.
Q Was he 1ikewise brought out to'be E
dressed out? . | S

- JAIME & BROWNING

CERTIFIED S8HORTHAND REPORTYERS . 0&

COURY REPORTERS
NORFOLK, VIRGINIA




B. E. Snyder ~ Pirect

1o

11
2
13

14

18

te

17

19

‘RO

24

28

321

A Yes, sir. v _

Q" "Do you know where they were going, sir?
A Yes, sir, they were going to court,

Qv: What court? |

A Over ‘Powhatan, | |
Q- "Did you accompany the two 1nmntes to’ the’

Pewhatan County Circuit Court, six?

A Yes, sir, I did,

Q 7 How did you arrive == how did you arrive
at the courthouse? | | |

A 1 was in a state car with Captain

Netherlénd. |
| Q :  \‘How.d1d the ihmnteé Qrfive at the court=-
house? | |
A They was in the paddy wagon driven by

_Lteutenant Tait and Officer Berrymnn. |

;'Q Were any other inmates in that wagon
besides Jefferam and wachingtcn? | |

A  No, sir, |

- Q | Were you present when the two inmates

‘were placed in the wagon, sir?

A  Yes, sir,
- Q All right, What was youi'observaticn as

‘to their hands?

A They wete‘handéuffed with chains around
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1 themv, _'sh'. , ,
2 Q Did'chey.aﬁpear to be secure, eir?
s - A Yes, sir, they did, |
s - Q Wexe you present when the inmates were
o | removed from the van at Powhatan County Ci.rcui.t: Court?
s A | -Yes, si:, 1 was.
7 ' Q ~ What were your observations asg to their
e | hands at that time, sir?
8 ‘A - Secured' ,
1o Q Now, did you assist in taking the two
u inmstes into the cowrthouse, sir? '
2 | ‘A No, sir, I was posted out in front
s | of the courthouse as they were taken out of the paddy
14| wagon. |
15 Q . All right. On what side of the .courthoun?
18 A I was in the front, It would have been
7 | on theJ .'r'ight-hand side. | o |
18 Q v Would that be looking towards the
19 courthouse or away from it?
- 20 - A Looking Lawards the courthouse.
L | Q | ow, did you subsequently later go into

the cou:thom. sxr?
A Yes, sir, later Captain Netberl.and

motioned for me to come into the courthouse. ‘I went into

 the courthouse. He told me to stay in there., I took my
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position on the right-hand side of the courthouse in the

‘back, He then said he was going back out to check things
outside, and he also told me at the time to relieve Captain
Franklin -- ofﬂeer Franklin outside in about thirty minutes

because it wag awfully cold that day, so I looked at my

watch and it was about nine thirty-five.

Q | ALl right, Now, what did Captain
Nethetland do, sir? | o o
A " He went back outside.
Q | Where were the .nmates ét that point

when you arr ived in the courthouse , 8ir?

A : They were placed up in frout of the

courthouse, It was a little -- it wag a bench up in

front and also it was a chair setting the:e.
Q ALl right. Do you recall which position

each of the inmates were seated?‘

A - Yes, sir, Jefferson was seated om the

bench and Washington wag seated in the chair on «- it would |

‘be the right-hand side,

' Q ~ Were there any other inmates in the
courthouse? | o
A No, sir,
. Q a Were there any other inmates ia that

courthouse while you were there that day?

A No, sir,
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' Q Now, wa‘s.there aﬁy other guards in the
z courth_ouée'while you were there, sir?

s A Yés;.sir; Captain Monte was,

. Q And where was Captain Monte

.| situated? |

6 A | He would have been on my left -~ from

, | me standing in the back of the courthouse he would have
o | been on my left about the second bench down, He was

o | sitting there doing some writing on a pad

10 Q Mr, Snyder, how vere you dressed on the

day in questiom?

A I had on a winter uniform,. sir, which
the coat would have been -- it was this type coat, Pants
were the same color, The shirt was identical to this,
This is a winter shirt, too, I would say it is a greenish
ay. _ . .

Q How were the inmates dressed?

A Kind_'of rusty colored pants, Shirt and

jackets were a darker brown., |

Q Is that -= the jacket that you bave t:here,
sir, is that similar to the jacket you were wearing on the
day in question, or is that i:he same jacket? ‘

| A No, similar to it, It is not the
same jacket. |
Q  Same color?
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MR, DAVIS: Judge, if it please the

court, I move to introduce Mr. Snyder's jacket

- as Commenwealth Exhibit whatever it is,

THE COURT: Do you have any ocbjection?
MR, JANUS: No, sir, whatever probative
value it has, ‘.'He'svhtest’ified it wasn't the
same jacket,it was similar in color.
‘ MR_._' lA)‘AVIS:.} We move to infroduce it,
THE COURT: A1l right, it will be -
Cammonﬁealth Exhibit &4 if there is no objection._
(So marked by the court.)
MR, JANUS: Your honor , mayMr Davis

- and I appt(ﬂck*‘thg bench one second?

THE COURT: Not about this case?
MR, JANUS: Sir? |

THE COURT: Not about this case?
MR, JANUS: Yes, sir.

THE COURT: Well, you can't approach the

. bench for that reason, no, sir, You want me to

) excﬁge't;he_ jury?

MR, JANUS: Yes, sir.
 THE COURT; Laides and gentlemen of the

jury, would you retire to the jury room, please?

| (The jury withdrew from the courttoem)r:,-
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'BY MR. DAVIS:

qQ - Mx, 8nydet, 1'm going to hsnd you this
clothing and ask you if this clothing is s:l.mila: to the
clothing that wag worn by the inmates in question om that
date? | L |
A - Yes, sir, it is,
MR, DAVIS: .Judge, to keep the chain
I would like this marked for identification
purpoaes at this time, -
THE COWRT: ALL :ight '_thia will be

" Number 5, | -
~ (So marked by the court.)

~BY MR, DAVIS:

Q. Mr. Snyder, were both the inmates

_dressed in that type clothing?
A Yea, sir. -
Q. - How wag Mr. Monte dressed?
A He had on the same thing -- clothes
I had, sir, f
| Q Was that the same type you had tlup or
nw’, siry | |
A Then, sir,
Q Now, while you were posted in your

_position, Mr. Snyder, did you ever have any conversatiom

with either one of the inmates?
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1 , AA‘ Yes, sir-, one,
. Q Which qae,. sir?
s A Washing_ﬁon. |
a Q 1s that _thé defendant in this
o | case, sir? RN |
e A | _ ,Y“' 'sir._ _
7 Q | Allrighl.:._ What transpired Betweon you
s | and Mr. Washington? |
o | A As I was standing in the back wasmngtm
w | turned f:eﬁ his seat and he ask_ed we about going to the
n | bathroom, At first I didn't understand him. Sé he
1| repreated himself. So when -- Captain Monte asked me
12 | what did he want_:; 'sé .I t_'ol_d h;l.n he unted‘ to go to the
| bathroom, | I | -
w| . Q . Speak up, Mr. Snyder. I can't hear you.
o A  Captain Monte asked me what he wanted, I
17| told him he wanted to g% tq,\thﬁ bath:oe'nv. So Captain
| Monte told me to go abead and take him, that he would
v | keep an eye on Jefferson. | | | |
20 Q Now, did you in fact start to t:aka him, sirp
a A Yes, sir, I did,
aa| Q All right,  What did you do and what
28 transpired }, 1£ a;tything? | | |
24 |- A - 1 started up the tigbt-hand side of the
23 tuh. As 1 was going up thugton had al.:eady got up from
) c JA.|ME5& BROW:JING 089
NoRroLX, VinGINIA |
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his seat and was heading for the stairs. The bathroom is
right behind the judge's chambers on the right-hand side,
the door marked "Private. - |

Q o All right.' Now, from where you were
stﬁding in the courtroom before you started to move ==
I believe you testified you‘were standing to the right,
1Is that right? | |

A  That's right,

1 . Q ‘Where in relationship to where you were

standing would the rest room have been located, the bathroom?
s .

A Directly i.n front of me. Right straight
ap. | ' | | - -
Q | Straight down the aisle in that direction?
A Straight{- down. -
Q "All right, go ahead. | -
A - As I approached Jefferson I stayed to the

 right-hand side of the aisle and went around side. of him

where I could watch him too, and Washington had already

starteéd towards the gteps.

Q What steps? |

A | . Two little steps goes up towards where
the bathroem is. | |
: - Q Excdse me & moment,

|
\

| MR, DAVIS: Judge, may I have Commonwealth
Exhibit I believe it is 2%
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.| B¢ M, DavIs:
i o Q Mrx, Sayder, would you look at that and
Is see if you can identify what's in that pictuxe?
af A Yes,. sir. Judge's bench is there,
s ':ba_tb:oom's back hexe in the back. |
o Q Could you relate your comments to the

ju:y, because if you hold it to yourself they can't see

it,
A The bathroom's right back here in the
back This here two steps ., hcstarted up thc steps.
Q All right. Now, go on with your

testimony, please, Mr, Sayder?

A ‘Well, as I got to the steps Waghington
wag right on the top step; I had my foot on the first step.
Just as I started up Washi-ngton turned on me, turned
around, On that ingtance when he turned he grabbed for
me,

Q ~ All right, Wait a minute until the

juxy finiahea loold.ng at the picture.
A All right,
THE COWRT: That's all right, Mr. Hillman,

leave the pictuxe there, sir.

BY MR, DAVIS: |
Q  All right, now, go abead, Mr. Snyder.
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| A 'Well, as he grabbed for me I realized his
hands were free, sc as he was grabbing, one hand went down

‘my side towards where my gun was,

Q Show the ladies and 5ent1emen of. the
jury how he gx:abbed you, |
A He just grabbed me, one hand was down
to my side where he was grabbing for my gun. Other one
I was trying to hold him; I was trying to hold him with
one hand; T p(xt one'hand by -the side where ﬁhe gun wag to .

' hold it to keep him from getting it. About that time I was

| attacked from the back.

Q  All right, L ahead.
A ~ All right Ve struggled there for a H.ttle '

| bit. Next thing I remember i plckmd myself off the flm.

Q  Now, would you say -- you gay 1 beueve
his hands were free, What do you mean by this?
‘ A o ~ Both hands were free., Was no cuffs. Y.No.
affs that I seen at that tlme. -
Q Did you suffer ‘any injuries as a result

- of your scuffle?

" A 1was struck during the scuffle, which

| at the time I don't kwwhen, but I was struck during the

scuffle. | | | |
Q  All right. Now, what type of gun were

you caxrying on the morning in question, Mr. --
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special,

Q

Carrying a .38 four-inch barrel police

Now, I'm going to hand you =~ let me

show 1t to Mx. Janus.

Mr. Snyder, I'm going to hand you & pictuxe.
air and agk if that depicts the eonditian you were in

follwing t:he scuffle w:lth the two i.nmates?
' 'Yeg, sir, it is,

>Ha‘a thht_ taken om the day in question?
Yes, six, it was, | ,
- H.R.,DAVIS”:.V Judge, please the eo(n:t .
THE COWT: That will be Commonwealth
'Exmbu: 5, .
MR, DAVIS.:, Judge, we have got five
‘others. | |

THE ,CO(_IRT:' One of them you didmn't
introduce, _ v :
‘ ‘Well, I guess it is marked for 5.

It will be 6.

BY MR, DAViS:

'sir?

{

- Q

(So marked by the court.)

Wexe you armed on that da'y in question, |

YBB,' '1:. I m"..
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Q What type 6f'we§_pon ybu have?

A .38 polj.cé special four-inch barrel..
Q Did it have any ammunition in it, sir?
A Yes, sir. | ‘

_ Q All right, How mAny rounds did it have

in it? o |
A Had five rounds.
Q How mAny rounds did it hold?
A Hold six rounds. .
Q Why did you just huvevf.ive in it?
A It is the policy back the farm émybady"

carries five rounds for security reasons. |
Q ALl right, Where was the empty eylinder
located on the weapon? o
-A Behind the hamer, sir.
THE COURT: Keep the pistol over there._

If Mr, Janus wants to see it he can c_:m over

there,

‘BY MR. DAVIS:

Q . Mr, Sayder, the gun that Mr, Duling
just handed to you, sir, can you identify that gum?

A Yes, si.r it is my gum, sir.

Q How arxe you able to identify ite

. For ene thing, has my serial nuwer on
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| oaes |
2 | Q What is ‘the serisl number?
s A D10:®65. .
s Q Wt_mt.is the serial number on that gun?
. . D103565. | o
e Q : Now,' what type of gun is that, sir, vhat
»| make is it? | S
) A | Smith'gnd Weston,
. Q@ And what calibre is it
0 A s B |
" | qQ What .- do you recall what type of
2 amnﬁitian you were carrying in that gun on the day in
13 question? | | A | o |
14 A | Yes, sir, it was copper-coated shefflls,
ol el | o _ .
16 | Q "How did you know there were five rounds
7| in the gun om that day, sir? - |
18 | A ~ 8ir, we are asked whenever we take our

20

24

weapons eut to check them,

Q D:I.d you check them on that morning?
A Yes, Idid. |
| Q = Were all four of the bullets copper
' cghtqd? . | | ' ' -
A ‘ Yes, s_i.r.

MR. DAVIS: All right. Please thw court,

" JAIME & BROWNING
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' I move to introducé the weapon,
. | THE COURT: It will be Number 7,
s Sheriff, would you get that pistol for me,
a pleage? | |
s | ~ (So marked by the coui:t-.) '
. ' . . .
7 BY MR, DAVIS:
. Q Mr. Snyder Mr. Duling's handed you a
s | holster, Can you i.dentif.y that, sir?

10 | A Yes, sir, it is my holster.
" Q Is it the holstez you were ea:rying
" Novenher 22, 1971? |
o | AL Yes. eix: 1t is.
14 Q All tight naw, what is the eenditien
= | Oof that holster at this time, six? -
e A At this time, sir, the strap bas been
| broken from it, | .
18 Q Was it broken from it when you put it on
s | om t:he morning of Novewer 22, 19717
ga A No,‘ sir, it wasn't, _

e Q | ~Was 1t ‘bro’kén after the struggle'
22 | transpired? : _
es | | _A}—  Yes, sir. |
2 | Q Now, did you have the strap across the

gun to hold it in place whsﬁ"you had it in y’oin: holster
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' that‘morning; sir?
2 | .A o Yes, sir, |
. MR, DAVIS: Your homor, if it please
4 the court, I move to introduce the holster |
. " as Commonwealth's Exhibit Nuaber 8.
‘e | (So marked by the court,)
”
.| BY MR, DAVIS: | |
o Q- Now, Mr, St_ijder-, getting back to the
w| area where you scuffled, where wag that located -- I
1 mean excusev me, I withdraw 'thai: que‘stion.'
12 what was your pos_iti'.en after the struggle
2 | was over? A )
e | A In _othei words, during the. str‘ugg.h’ now or
18 after it was over? o | '
16 | Q After the struggle was ove;, sir, whnt.

‘20

22

24

23

- wag your position on thé floor?

A After I got up from the floor, now,

first thing I noticed was Captain Monte laying on ttm

~floor, When I seen him laying on the floor I seen the

gun laying beside of him, so I made a dive for that gun
to p:l.ck it up and I picked it up and turned around and

~backed up behind the -- it is a little kind of bench going

acrogs like it is there, backed up bghind thgm and I wasg
crouched down on my knees, At the time I was backing up
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I got a glimpse of the door opening and shutting matked
"P’rivate" and something going threugh it, but I couldn't

make out what it was. -
Q - Now, was the gun that you pick,ed off the

f£1oor your own gun?

A At the time I didn't know it was not,
No, it was not my own gun. At the time I thought it was.
| - Q  Now, Mr. Shydef Mr. Duling handed you
anot'ner gun, sir, Is that ttw gun you found lying boside '
Captain Monte s body? |

A Yes, sir, it looks lxke it,

Q ~ After you fOund thnt gun, sir and
crouched behind it, did you subsequently turn that gun over
to anybody? ‘ |

| A . later on I turned it over to Investigator
Hillwan, o -

Q Do you kneﬁ_whose gun that is, sir?

A Yes; gir; it is Captain Monte's.

Q  What calibre -- do you know what calibre

- that gun is? " | | o |
A I believe it is ,32-2Q sir.
Q " Do you know the make?

A No. No, I don't, I can't sdy I do,

" unless I look at it

Q Hel.l. you got it in your !mx!, you can
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1 iook at' it, Does it say what make :I.t‘ 18?

2 | ' A it is pretty well wore down, sir,

3 MR, DAVIS: All ri.ght. Pleage the

4 court I move to introduce Captain Monte' 8

5 gum as Commonwealth's Exhibit Number 9.

e THE COURL: It will be Number 9,

‘7 (So mnrked by tha court,)

» | BY MR, DAVIS: | |

10 | Q' .~ Now, Mr, Shyde: ’ would you relate to

n | the ladies and gem:_lemén of the jury whether or :notﬁ Mr.,
12 | Washington ‘whe,n he turned :on you was £acing.you? |

is ! A Yes, sir, he vas, | |

| Q ‘_ Were you both looking face to face at
s | that time? | | -

16 A - . At that time, yes.
 .7 Q  And when the party jumped on your back,

18
18
2.0
21

22

- 24

that put you in between two individuals?
MR. JANUS.- Your honor thi.s is a
leading question. I object to the form of the

question.

M:. Dav:l.s.

THE COWRT: ALL right, change the form,
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BY MR, DAVIS:

Q All right, what was your position in
relationghip to the individuals invelved in the struggle _
when it took place -~ when it started?

A Sir, one was in front of me and the

other was behind me, sir, |
Which one was in front of you, sir?

Q

A Washington was in front of me, sir,
Q And which one was behind you?

A I presume it was Jeffe;réon, sir,

becRuse -- I never seen him come up, but I know I was
struck from the back and he's the only other man in there

ag far as an inmate. ‘ ,
Q Would you relate to the ladies and

gentlemen of the jury what you mean when you say you

were struck from the back?
A I was just jumped on from behind and algo

at the same time I felt two hands beside my gun at the
same time when I wag trying to hold them off.

. Q wa, did you go to the floor, Mr.
Snydex? ‘ |
A Yes, sir; I ended up in the floor,
Q- Did you_fallvdawn facedown. or faceup?
A Facedwﬁ, sir. o
Q Did Mr, Washington go to the floor
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| under you, sir?
2 A ' Sir, I bave no idea,
s Q Did you fire your weapon in the
4| courtroom that day, sir? '
. | A No, sir, I did not. |
e Q . pid you fire your weapon at all that
»| ddy, sir? -
. | A I did not,
° Q Did you hear any shots firéd?
0 A I heard a few shots fired, yes, six,
" Q When did you hear them fired, sir?
2 A It was during the struggle, sir., I heard -b

20

22

24

28

' if I recall right, it was two or three shots, then

I heard some rapid firing, and I couldn't say how many

that was all together, because everything just happened so fhst.

Q Did you lose possession of your

pistol, Mr, Snyder?

little bit I didn't know what was going en,

A At the time the incident happened I didn't
kﬁaw I had. But I had lost possession of it, yes, I den't
know when it left my person, but it did leave.

Q Were you unconscious during the struggle,
My == | | - |
A Ivas dazed a little bit, As far as

 uncenscious, no, But I was dazed a little bit. For a

JAIME & BROWNING
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Q 3 Now when you saw Captain Monte
lying on the floox what was his poaition, sir?

A He was faceup, sir, with his head
towards the back of the courtroom, his feet were dowm

towarda the Judge's bench

MR, JANU&. ‘May the jury be excused? . -
THE COWRT: Laides and gentlemen of the

Jury, wili you retire to your jury room a

. moment , plea s'e'?

(The jury w:.thdrew from the courtroom.)_

- THE COURT: A11 right jury' 8 retited
- ‘MR, JANUS: Your honor, we would cbject

to the-_'introduction. of this bicture which purports
to show looks like a chalk marking of & body with

what would appear - certainly appear to the jury

to be a blood stain, The testimony has been
that the head -- he was lying faceup with the
head towards the r_eai. - Whatever probative
value the picture hﬁs_could certainly be
dep:'l-cted verbaliy, as hﬁs alreéay been done,
~and a'dditvionally by Mr. Smyder ‘pointed‘ to some

_other picture that's already been introduced to

~ the épot where the body was found. The bloed
stain hag no probative value whatsoever except

: to prejudice the jury. For thogse reasons we
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! Commonwea lth Exhibit Number 9 under that
i:heory. I believe thia is 10, excuse me.
' Retufn the jury.
MR, JANU§: We respectfully note
| our exception to the court's ruling,
THE COWRT: All right,
(So marked by the court,)
| (The jury returned to the courtroem,)
-. ' THE COURT: ALl right, gentlemen,
jury's returned. | |
|
BY MR, DAVIS: .
- Q Mr. Snyder, cah you idéntify what that
pic]t:u:e depicts, please?
| A Yes, sir, it 18 a drawing of the
pos!.lt,ion that Captain Monte was laying en the floor,
; Q Now, wif:h that -- well, the |
pho’togrﬂ:h speaks for itself. |
Had the body been movedprior to the arrival
of the investigntoi:s on the scene?
A I dm't' recall, sir,

l - Q Now -- you can just lay that up there, .

I | MR, DAVIS: Move to intrbduce that,

I think it's already been introduced as Commonwea 1th|s
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Exhibit 1,
JAHIB. Your honer, we have
@n additienal motien it could net come in
on the grounds this officer testified he deesn't
know whether the bedy had been moved, There is
'no testimeny who made the chalk ﬁnrk. o
MR, DAVIS: He said that's where he
fell, | | |
THE COWRT: That's what he said I
understand, | |
- What did ybu say, Dﬁ:. Snyder? Didn't
you say that ﬁas the position he fell, or what -
did you say? ' |
THE WITESS: I said that was the
pqciti.en he was laying in,
o rm,comfr All right, Sheriff, hand
‘me the phetograph,

[ 1)

BY MR. DAVIS: |
"Q . Now, after the scuffle was over, Mr,

S8nyder, did you ever see the inmates again?

A Yes, sir, later we did, By that tim
Lieutenant Tait and Captain Netherland entered the
cou:trm == I never seen thcn come in, but they were in
at: that time, and then we hollered for Jeffersen to come
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.| out, which he was 1n the deor em the right-hand side
. | mdrked private,
. Q  On the right-hand side of what, sir?
. A The courthouse, sir, :I.n other words, geing

10 |

12

19
20
" 21
22
e3
24

tewards where the bathroom was, hollered to him a few times,
finally he came out, He had his hands in the air,

Q - Would you show the ladies and gantl.enan
of the jm:y how is hands were?
A They was up. (Demohstrating.) Be come

‘over and sit down I belisve, 4f I recall, on the first er
‘second step, sit there, later we called for Washingten to
‘come out., He hesitated a little bit before he come eut.

He made some remarks, but 1 den't recall right now what
they were. Then -{-- , | |

Q Where did he come fzom,»sir?

A ~ .He was on the opposite side the reem.
in other words, :I.n the back, where it was anether ~- where
the jury roem would be, he was in that roem.

Q That would put him en the right or left
side of the cewrt building? |
A Facing it it would bave been on the left
side. ” |
| Q ‘Se that weuld have been the epposite

door from where Jefferson came out?
A A Yes , sir,
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a 'Q  Go ahead,
2 | A Finally we called to him and I believe
°| Jeffersen said semething to him about coming on out and
4 wh:éh he come on out he had both hands in the air then.
o Q - What were the cendition of their hands?
°| Were they still secure or were they free? :
7 ' A No, sir, they had their hands in the
°| air, |
° Q. | Were they secixe or were they free?
to A They were free, sir,
" Q  Did you ever hear anything out of
* | captain Mente? | |
2 A - I heard one little gream, but I don't |

18

18

20

21
2.2
23
24

25

recall exacl:ly when it was, but I did hear a grean,

MR, DAVIS: All right, Would you
answer Mr, Janub'é questions, please?

MR, JANUS: Your heneor, I would
‘antici'pat_e eius-exnmmuen of Mr, Snyder
is going te take & little while, It is one
o'clock, I would prefer to have a break n_oﬁ
for lumnch.,

- THE COURT: All right, That's
possibly a goed procedure. We will break
for lunch., Sheriff, will you take charge of
the jury and see that they are fed and bring
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retwrn the jury,

Mr. Snyder was en the witness stand
ready for cross-examination,

| Mr. Snyder, you may take yo(n: seat

back,

(The jury returned to the com:&eom.)

THE COURT: All right, gentlemen, |
all the jurors are in the box,

You may preceed with your crosse~

: examimtien. Mr. Janus,

CROSS-EXAMINATION

BY MR, JANUS:

Q Mr. Snyder, did you testify eon

-d:l.-i:ect examimtien that you saw Captain Netherland

come into the door?

; and ask if 'yoﬁ can identify this? That vacc_uvrate_ly

B

A No, sir I did not,
Q  You didn't see him come in the doer?
I did not see him come in the deer.

Sir, I'm geing te hand you a photograph

reflects the picture taken from the rear of the Pewhatan

ceurtheuse, doesn't 1it?

A  Yes, sir,
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[ MR, JANUS: Your honor, we weuld
2 move to intreduce this as Defendant's Number
s 1, |
. THE COURT: All right,
. (Se marked by the cowrt,)
.| BY MR, JANUS: |
8 Q I'm going to hand you anether photegraph,
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sir, and ask you if that doesn't depict the area in which
the struggle took place that yeu previously described?
A Yes, sir that lecks the same corner,

The right-hand corne:?

A Yes, sir,

Q That shows the two sr.eps?

A | Yes', it does.

Q | Mr, Snyder the defendant was on the

t.op step and you had taken -=- put your foot on the fi.:st
step. Is that correct? '
A Yes, six, |
\ MR, JANﬁS: Yowr henor ,r we would meve
to introduce this as Defendant's Exhibi:. |
THE COURT: All right, it will be
‘Defendant's Number 2,
(So marked by the court.)'
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' pzzfevieus],y described?

- Mr, Washington would have been in the chair and Mr, Jeffersen
‘would have been on the bench? | |

be the deer on the right?

BY MR, JANUS:

- Q I'm going to hand you third photegraph,
Hr. Snyder, and ﬁuk if that deesn't reflect the counsel
table and the bench 8nd chair inside the rail that yeu

. A Yes, sir, that does look like it,
Q I believe it was your testimony that

| A BRight, |
| MR, JANUS: Your honor , we would
move to intreduce this picture -- |
~ THE COURT: Defendant's Number 3,
' MR, JANUS: -~ as Defendant's Number 3,
m. DAVIS: We have no objection,
(S0 marked by the court,) |

B;Y MR, JANUS: |

Q- I hand you now a fourth phetograph and
ask you if that deesn't depict &8 cleser view of the deer
mirked "Private" that as you face the judge's bench would

A It loeks like the deor. I can't gee the
wm:da where it is marked "Private ," but looks like the same

doer,
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Q | I don't mean to imply you c'an see the
word "Private" here., That's the same door you have
described with the werd "Private" en it, Is that correct?

A Yes, sir, the same doer.

. ‘MR, JANUS: That would be Defendant's

'Exhibit Number 4, yowr henor, which we would

move to intreduce,

| | THE COURT: A1l right.
(Sp'ﬁar.ked.by_ the court.)

BY MR, JANUS: | |
Q The £1fth picture I hand you, sir,
and agk you if 'yod can identify that da picture showing «-
taken from approximately the &rea of the jury box looking
to the judge's bench and depicting beth doors?
A Yes, .sir, '
MR, JANUS: Your honer, we move to
m::el_:lucé that -~ this piciu:e as Defendant's
Exhibit Number 4. |
. TEE COmT: 5.
MR, JANUS: 5, excuse me,
” (Se marked by the court,)

BY MR, JANUS:
Q And the sixth photegraph, Mr, Snyder,
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I ask you if that doesn’t show the door to the left inm the

same area?
|
left,

’ o MR. JANUS: Move to introduce that

as Defendant's Exhibit Number 6.
THE COWRT: All right,
(So marked by the court,)

i
BY MR. JANUS:

Q The bench was there that day, the
beﬁch that is depicted in Defendant's Exhibit Number 2,
waén't 11:‘, sir? Or a bench in that approximate area?

A Yes, gir, |

Q Iater, after the struggle was over,
MrL Jefferson was seen by you to come out of this door
that's in the right in Defendant's Exhibit Number 1.

Isn't that correct?

A Yes, sir, the right doer.
l Q And Mr. Washington, the defendant,
came out of the door to the left, would be over =--
‘ A Yes, sir, left door.
Q Would it be fair to say that things

happened in a hurry?
i
A Yes, sir, they did, very fast,

A Yes, sir, it does show the door to the

R e At e At £ AnmeE At st et e ot
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' Q - And you are not sure of a lot of the
2 dejta.ils and the order in which they occurred, are you,
3 sir? _
. A Only what I bave said here today, sir.
» ' Q You don't even =- can't recall specifically
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as

év!en what calibre of bullets you had in your gun that day,

could you?
, A Calibre, sir?
Q Yes; sir, |
A 'Only it was .38, sir, when I checked
this" morning -< that morning. '
Q. | Had you prefiously testified yOu
d;idn't‘-kgxow_ghat calibre they were?
A1 think I said .38, sir. The make of
them, no, 1L didn't
'Q ¢ Do you recall testifying in the Jefferson
case on November 30, 1972, in Powhatan County?
| A e | No, sir, I don't recall.
| Q.‘ " November 30, 1972, you don't recall
"t‘est‘ifying?_ A - |
A To what calibre, sir? |
| . Q - uo,"'in the Jefferson case, just do you

recall tesgtifying that day in the Jefferson case?

A Yes, sir, o
Q - - You recall being asked the question by
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N;::. Davila on pagé 142,1ine 9: Do you recall what type or
calibre of ammunition you were carrying in the gun that day?
Answer: No, sir.
| A Ibelieve that's what I said, sir.
Q a Well, that was just a year after this
took place, wasn't it, Mr. Snyder? |
| A Yes, sir, ,
) | Wouldn't your memory have been better on
tl?at. occasion than it is some close to three years aftérwhrdsﬂ
A " Possibly, but I dida't remember.
Q How many times have you talked to the
‘state trooper Inveatigator Hillman or the Commonwealth's
attorneys ab‘out this case'and your testifying in it?

De‘izeng?
A ~ No, sir,
Q | How many times? |
i A I don't recall. Three, four, maybe

something like that., Maybe more,

Q It'e been more than three or four times,

lalnn’t it, sir?
| A Y.Cedld be. _

i Q ' When Mr. Washington turned in te you you
w«;ire. appreximatelj one foot away from him. Isn't that
correct? | |

L A About'that, yes, sir,
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' Q You have admitted previously that you
.z made a mistake in judgment on that day, didn't you?'

s A Yes, sir, I have. _

» Q The mistake you mide was that ydu were
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't,aught in prison regulation and law enforcement regulatioen

" pot to follow a prisoner that close. Isn't that correct?

A Yes, sir, when he is wmsecured, |
Q Well, you are taught not te follow

someone that close, aren't you?

A Yes, sir. ‘
Q  After the shooting you ducked behind
- the rail, Is that correct? '
A - I backed up behind the rail, yes, sir.
Q Did you duck down so that your person was
protected? | | .
A ‘ Where I was protected but I could
still see over the rail, sir.
Q - And would that have been == if I could
see the pictures again, Can you see?
. A Yes, sir, I can see.
- Q | Would that be the rail over here on the
far"fight? |
A " See where the rail is right here, it

would be the rail to the far right against the wall,

Q And that would be Defendant's Exhibit
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In Defendant's Exhibit Number 1 it would be

- to the far right of the picture behind here. 1Is that

eerrect:?

A  That's correct,
Q ~ Mr, Snyder, just two more questioms,
sir. '

- You can't tell these ladies and gentlemen of the
jury that this defendant got your gun eut of your holstex,
can you, six? |

: A | No, sir, I cannot,

Q One time you had your hand‘ en your
revolver? | | |
| A Yes, sir, I did,
Q And last 'quest}ion' You can't tell the _-

ladies and gentlamen of the jury thiat this defendant
James Edward washington shot Captain Monte, can you, sir?
A ~ Mo, sir, I cannot,
. JANUS: I have no further
. questions,
o - THE COWRT: ALl right. Any redirect,
Hr Davis? o
- MR, DAVIS: Yes, sir,
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o | REDIRECT EXAMINATION

BY MR, DAVIS:

Q Dig yau ever regain possession since this

mcident occiurred, Mr, Snyder, of your revolver?
A No, sir, I have not. |
! Q Have you ever 8ince this 1nc:l.dent

chamber of the gun? .
|
A No, sir,
, |
l; : Q Did you fire your gun on that day in

question, Mr, Snyder?

A 1}]|o, sir, I did net,
MR, DAVIS: Thank you, I have no
further questions. |
THE COURT: All right, may Mr. Snyder
t be excused? -
MR, JANUS: Just one other questionm,

sir,
o  RECROSS~-EXAMINATION
BY MR, JANUS: |
1 Q  Your gun was found near the door

marked "Private." Isn't that cerrect?

occurred removed any of the live or spent rounds from the
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A - To my knowledge, yes, si.r' it was,
| MR. JANUS ¢ IAt's point that out so
we don't -- excuse me, judge, one more time,
| MR, DAVIS: Judge, I object to it,
The witness is depending on scmebody else's
testimony.l It is hearsay,
THE COURT: What is that?
. DAVIS: Where his gun was found,
: unless he found it himself.
THE COIRT: I den't know, did he find
it himeelf er di.d he see it found?

BY MR, JANUS:

Q ~ De you know where yowr gun was found?

A I know where I heard it was found,

Q . Who did you hear it from? Lieutenant
Tait? '

A Yes, six, I believe it was,

‘MR, DAVIS: All right, I withdraw my
. objection. Go ahead,
_THE COWRT: All right,

BY MR, JANUS:

Q It was found in fremt of this door
marked "Private" here.. Is that correct?
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GROVER E, RAMILTON, called as a witness on behalf
of the Commonwealth, having been first duly swern, was
examined and testified as follows: |

DIRECT EXAMINATION
BY MR, DAVIS:

Q Mr, Hamilton, will you state your name for

the record, please? |

A Grover E. Hamilton,
Q | Where do you reeide?
A Powhatan County, |
Q Calling your attention te the 29nd day

of November 1971, did you have occasion, sir, to go to the
Circuit Court of the County of Pewhatan?
A Yes, sir, I was on duty,

Q De you recall what time of day y'ou. arrived,
‘8ir? | ‘ | _ ' |
A At about nine~thirty,
Q All right, sir. lfhe,n you arrived where

‘did you go, sir?

, A . "»Well, I didn't go anywhere. I atood
Cto(md there for about ten minutes, and I think I went in

the courtheuse,
Q All right, sir. Now, when you walked
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into the courthouse what, if anything, did you observe,
sir? |
| A Well, when I walked in the courthouse
I closed the door, Mr. Willlams was with me, and he
came in first, I turned'around that closed the door, and
ag I stepped forward up behind the benches there was &
scuffle in the courthouse. |
Q All right, sir. |
MR, DAVIS: Now, mdy I see those
defense exhibits 1 through 67 . |

BY MR, DAVIS: |
| Q__‘ Mr, Hamilton, I'm going to ask.yeu, sir,

if you can teil the ladies and gentlemen what that
photograph right there shows?

| A As best I can tell, this shows looking
from the rear of the courthowe toward the fromt it
looks - ther:l.ght'-»hand corner where the scuffle was taking
place, |
o - Q All right, sir, Now, when you say a
scfu.ffle, was there more than one persa:i involved in the .
scuffle? | |
| A .v,Yes, sir,
Q How many people were involved in it as to
your ebservation, sir? |
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A It was three people., |
Q All right, sir, Will you describe

~ the type clothing the individuals had en 1f you can, sir?

' A There were three scuffling, It was a
min on the _bottoin in theprison -- the tan or prison-type
garb, and then it was a guard, and I think that's kind of
a lg::eeni.sh-l:ype clothing, that was on top of him, And |
it was anotherperson in the convict-colored garb on top.

MR, DAVIS: 1 got to have the exhibit
ve marked for identification, No. 5, the
clbth:lng.

BY MR, DAVIS: ,

Q@ Mr. Hemilten, I'm geing to hand you
sém clothing and ask what yeur observations were as to the
clothing, if it was similar to that clething that the 1@:“

had on, sir? .
A Yes, sir,
‘ - Q ' I'm going to hand you this jacket, sir,

and agk if this jacket is similar te the clothing that the
guard had en that you saw in the scuffle?
: A  Yes, sir. A
| MR, DAVIS: If the court please,
would the record show that was Exhibit Number
- 4, the second exhibit that wag shewn te him?
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~ THE COWRT: All right, sir, the recerd

will so show,

BY MR, DAVIS:

Q Now, were you able to tell the pbaition
of the three_ individuals as they were scuffling on the
floor, sir? |

A Yes, sir., The man on the bottom was
faceup. The man in the middle was facedewn, and the man

on top was facedown.

Q- Now, did you observe anything else,
Mr. Bamilton? |
A Yes, sir, From that poiﬁt the «- I

saw the arm with a gun in it come from under the crowd
held up in the air in this fashion and a shot was fired

from it, , _ ‘
Q Now, weré‘you able to tell what type
of clothing was on that arm, sir? |
| A‘ _ Yes, sir; it was the priaan;t.ype
garb.' 'I'c'ould Bee the lighter colered'part of it,
| ‘ Q' Were you able to £e11 the color of the
arm, sir? | | |
Yes, sir,
What color was it?
A It was black.
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Q  Now, what, if anything, did you do after
you == | | o
Let me ask you this: Did you see another guard

in the cowrtroom, sir?

A _ Another guard?
Q Yes, sir.
A Yes, sir, After the first shot was

f.i.red «= I badn't seen him before, but he came from the ~-
looking from the back of the cou:‘thou:e it would- have been

the left rear cornmer of the c;om::thohse." He came behind me

‘and Tun around me and up the sisle on the right-hand side.

'Q - All right, sir. What else did yeu

obaerve, sir, if anything?

N A o Well, he stmbled and fell as he
came there, and he kind of knocked about ttu:ee of tha benches |
sideways and he kind of fellu his knees. And he was in -
he had gotten to a little opening there, you knaw, from the

Q Yes sir, |
A From where the other folks are sitting,

| ‘He got to that point and at that point I turned,

Q : .N,ow, how mﬁny -- was it one shot the

only shot you heard, Mr, Hamilton?

A No, sir,
Q How many shots did‘you hear?
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A- ' That shot was fired., As I turned I turned

' to Mr, Williams and told him to get out of the courtroom, he

could get killed, and as I .was turning to leave, another
é;hot wag fired there, and of course I was right at -
almost &t the door, As I went through the door the
third shot was fired, and as I was on the 'courthouse frent
porch the fourth shot was fired , @nd then I moved on up
farther and as best I can recollect there were two more
shots fired. o o |

Q | Now, did yéu ever see any other guards

come :I.nto the courthouse?

A - Well, as I was going out of the ceurthouse

I think t:here were two guards came running in the

couxrthouse, _ |
| Q  Did you hear any shots fired subsequent
to their goitig into the courthouse? _

.A After they went in?

Q - Yes, sir, ,

A I think thnt's when the two shots vere
fired, - | | |
| Q .De you know who the two guards were that
vent into the courthouse? , _

A No, sir, I couldn't tell you for sure.

. Q - Did you know either of the twe tlat

were 2lready in there, sir?
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E A | At the t:l.m, no. sir,

=1 Q , what wag the position of the gun when

*l yau hnrd the ﬁ.tst shot, Mr. Hamilten? - '

- A Pesition? It was in the arm stretched

2l out li.ke this, aud the first: shet was fired up, straight

e | 'up. | | | : .

7 Q M, Bamntm, is the Povhatan Circuit

°| Couwrt located in the county of thnt.an? - |

° A  Yes, sir. | S |

o o MR, DAVIS: Thank you, | ‘Would you |
o answer Mr. Janus's questions, please, i

s CROSS-EXAMINATION

w | BY MR, JANUS: , |

1e. | Q M. Ba’miltm."who;waslin the courtroem

7 | with yau at the time this took place? De you recall?
18 A It bappened just as I wa lked in the dm,‘

and thnre were seme people in the left reaxr corner of the
- ¢ourthouse, but nke I say, I just walked in and I couldn't
tel.l you whe they were., Fowur ox fiﬁe 'peOp;l.e. I imagine in
'th corner. Mr, Willisms came in ahead of me, I opened

tha dm for him and closed it behind ne.
MR, DAVIS: Your honer, could I see

 Defendant's Ne, 1?
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BY MR, JANUS: | | |
Q _ The door to enter the courtroom is in

the rear of course. Is that correct? Somewhere back in

this area? _
A Yes, sir,
Q And you stooed back in this area?
A ) Yes, si.r. It is a post right back here‘

and right back of the benches, and I was standing back of -
- the last bench, ' '

'Q “ o You'neve_r ’-camvevgforward f:_ast ‘any bf the «-

A ~ No, sir, o o |

Q And all of this hﬂppened in a very short '
period of tine, did it not, sir? '

A Yes, sir. _ |

Q And with the struggle that was just a

mass of the three bodies tangled up on the step in this

area back here, was it?
A ' They were in the position I said

' before, yes, six., I could see them in this right-hand

corner right over here. ‘Right where those steps are.
Q - The other inmate -- both inmites were
black, veren't they?
A Yes, sir.
‘MR, JANUS: Thank you, sir. I have no

further Questions.
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THE COURT : Anymore ‘red.irect?
‘ MR DAVIS: No, sir, |
THE. COURT : A11 right may Mr, Hamilten
be excused, gentlemen?
MR, DAVIS: .'Yes, sir, Mr, Hamilton
may be excused,
~ THE COWRT: Mr. Janus?
"MR, JANUS: Yes, sir, .
| - THE COURT: All right, | Mr Hamilton, _
you may be excused from further attendance of
the court, _ | |
th is your next witness?

MR, DAVIS: Captain Netherland, please,
cmcceccp00mmnem

JOHN D, NETHERLAND, called s & witness on behalf
of the Comanwealth having been first duly sworn, was

examined and testified as fellews.
. DIRECT EXAMIRATION
BY MR. DAVIS:

Q State your néme for the reéerd,

please, sir?
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A John D, Netherland,
What is your occupation, Mr, Netherland?

A I am @ superintendent of Dinwiddie

correctional unit,

Q | Who are you emnloyed by, sir?
A - The Virginia prison system,
Q ~ Ccalling your attention to the 22nd day of

November 1971, sir, were yon empIOyed'as a -- with the

prison system on that date, sir?

A Yes, sir,
Q What was your assignment then?
A 1 was captain of the guard at the

Vﬁrginia-state penitentiary farm in Powhatan County,
Q _ Is your present position a promotion,
Captain Netherland?
C A ~Yes, sir. -
Q : Calling youx attention again sir, to
November 22nd of 1971 did you have occasion on that date
to go to the Powhatan County Circuit Court?
A Yes, sir. |
Q ; ‘What was your purpose for going there,
Captain Netherland? '

A - 1Iwas to appear in a case pending before

that ceurt on that date.
Q  pid you have occasion, sir, to see the
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‘defendant James Edward Washington and another inmate by

the name of Malcolm Marvin Jefferson on November 22 1971?

A Yes, sir, _ _
Q- Where did you fi:st see them?
A 1 saw them at the state farm in Powhatan

' County as they were being’”adied‘to be transpbrted to court

én that day,
| Q | All right, And how were they transported?
A  '_ They were transported in one of the .

state farm's ‘paddy wagons.

Q pid you accompany that paddy wagon
gir? ‘
A I:followed it to the courtroom, yes, sir,
Q'.‘ | Were you riding alone, sir? | |
A No, sir, Guard Snyder was riding with

me in & car, We were behind the -- well, there was the paddy

‘wagon and a pickup truck and then I was in a car fbllowing

the piqkup. | . o _
| .”Q .All fight. Who was-@pérating the
paddy wagon? |

A ‘  Lieutenant Tait

Q Was he alone, air?

A - . No, sir, He had Guard Berryman with
him, - |

Q A1l right., Who was in the pickup
ke S .
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1 A Captain Monte and Guard Jg C. Franklin,
2 Q vNow, do you recall what time you |
s| left the state farm, sir? |
a A Ve left the farm approximately
. nine-ten nine-fifteen A, M.
e - Q Do you recall what time you arrived
»| at the é0urtheuse, air?
8 A Approximately nine-thirty to nine-
o | thirty-five A.M,
10 Q Ndw, upon yeur ar:ival; sir, what, if
n | anything, transpired.far as the‘inmﬁtes is concerned?
12 : A The paddy wagon -- when we go to the
13 courtheuse the paddy wagen drove around behind the
s | courtheuse and u§ to the south side of the courtroom,
13 I parked the vehicle that I was driving in front of the
i | courthouse on the west side of 1it,
17 Q A11 right, Now, were you the off1cer'in
18 ,harge that pa:ticular morning?
18 A v Captain Monte and I together, both being

:captai.ns we both were considered actwally in chﬂrge of the

detail,

Q All right. As to the relationship of the

other parties that cane to the court what, if anything,
. did you do with them?

A The inmates you Speaking of, sir?

JAIME & BROWNING
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375
1 A Captain Monte and Guard Jg c. Franklin.t‘
2 Q Now, do you recall what time you |
s | left the state farm, sir? |
4 A Ve ieft the farm approximately
o | nine-ten, nine-fifteen A, M,
e - Q Do you recall what time you arrived
» | at the gourthouse, sir? |
8 : A Approximately nine-thirty to nine-
o | thirty-five A.M, | | |
10 | Q Now, upon yeur arrival; sir, what, if
n| anything, transpired far as the‘inmﬁtes is concerned?
1z A TheZpaddy.wagon'--'when'we go to the
13 courtheuse the paddy wagen drove around behind the
14 courtheuée and up to the south side of the courtroom,
15 I parked the vehicle that I was driving in front of the
16 | courthouse on the west side ef it, ,
17 Q All-right,' Now, were you the officer in
18 charge that particuiar morning?
15 | A | _ Captain Monte and I together beth being

‘cnptatns we both were ccnsidered actually in charge of the

detail,

Q All Irig‘ht‘ As to the relatienship of the

other parties that c&ne to the court what, if anything,
. did you do with them?

A The 1nmates you speaking of, sir?
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A No, the other guards,
A | Guard Franklin was positioned in froent

of the courtroom on the west side.‘ ‘Guard Snyder was

positiened at a little small bush on the southwest side N

of the courtroom outside.. And Guard Berryman was positioned

to the southeast corner outside,

Q i'Were the inmites remeoved from the wagen?
A Yes, sir. |
Q : Were the two inmites Jefferson and

Washington the two that were in that wagon, sir?

A Yes, sir. _
Q Were they secured in any fashion?
' A ‘ Yes,' sir. They had ‘handcuffs on and then ‘
this was fastened to. what we call a safety chain.
- Q - pid you observe them when they were
moved from the _wagon?,
A ~ Yes, gir, visual check.
Q - What was your observation as to the
héndcuffs and ,;-.min at that time, sir?
A They appeéred to be‘ in order as far as
;securfl.ty. ,
Q ' ﬂw‘, were the inmates subsequently

taken inside the courtheuse?

A ~ Yes, sir.

Q Did you accompany them inte the courtheuse

4
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‘ A I foellowed them into the courtho‘use.',
2 Q We_revtvhere any other inmatés in the
® | courthouse?
“f A Ne, sir. | |
° Q Now, did you ebserve where the inmates
° | were placed after they weni: inside the courthouse? _
7 A Yes, sir. They went down the -- as you

20

.21

22

24

go in the door they went down the aisle to the right and
just when they got up in front of a little p&ruu'm or
at least a bar similar te thé_ one in thi_a‘comtroom‘, '
t!hey were positi.aned right in freﬁt of that, And ene.

wag seated en & chair and the other one was seated on &

bench,
Q  Were they still secured at that time,
sir?
: ‘A They appeared to be, yes, si.r.
i Q 'New did you remain in the courthouse?
A Ne, sir, I did net,
Q Did any gudrds remain in the courthouws e?
- A Yes, sir; Guard Snyder had come into the

courthouse at that peint and Captain Mente was also in the

courthouse,

| , .
i Q When you left where was Guard Snyder

;;ositioned, 8ir? | o
A He was standing at the back er at the
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ehtrlnce door just te the right facing inte tha'caurttoom,

Q And where was Captain Monte situated?
’ A He was to the left on the last bench
bﬁck. |
| Q Now, I suppose them this was at ﬁhe

peint you left the courthouse, Is that correct?

A Yes, sir.

Q ALl right, Now, after you left the
courtheuse what, if anything, did you do, sir?
i A  _'\; left the courthodsevtb‘go out to

_aavise Guard J, C, franklin that he would be relieved

approximately each thirty minutes., It was pretty cold
that morning. And then after I talked to Guard Franklin

- miybe tweo to three minutes I wemt on around to the back of

the courthouse, vLieutgnaht-Tait had gone back there te
r?positién the paddy wagoen so that Guard Berryman could
s&t in the paddy wagen and'observe the back of the'
couxthouse and a1qe the side of it, And I went back to
check the position of the vehicle and make sure that he
would have @ clear view of the areas that he would be
responsible for, . _
| | Q Now,‘did you ever hear any shots,
Captain Netherland? | |

i A " Yes, sir, 1 heard two shots Just

about the time that I got to where the vehicle was
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' _parked at the back of the courthouse.
2 Q  what, if anything, did you do then, si.r? N
s A - 1 assumed something was wreng inside the

20

22

24

28 |

‘courtroém, and so I started running back toward the frenmt

of the courthouse, and so that 1 could ceme in through the

entrance door.
Q Now -- | -
MR, DAVIS: May 1 have Defendant'§
i Exhibits there, sir, AAd 1 guess Cémmonweélth's

Exhibit Number 1.

" BY MR, DAVIS:

Q Ndw, Mx, -- Captqin_Netherland,'would

'you show the ladies and genﬁlémeh of the jury, if you cam

identify that picture 8s being the courthouse at Powhatan,

where the deor you entered is located?
A Yes, gir, This is the door of the

‘courthouse, The paddy wagon was parked at this backside

of the courthouse; This is where 1 first heard the shots,

And then I started running in this direction and went in

 through the entrance door behind these columns. |

Q All right, And what -- is that marked
as Commonwealth's Exhibit Number 1 on the back, sir?

A Yes, sir, '

Q ,' Naw, where were the -- while you hlve
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 the picture would you shew the ladies and gentlemen of the

‘this corner of the courthouse back this directiom, It

~ this cerner for =--

BY MR, DAVIS:

jury, if you can, where the other guards were situated
outside the courthouse? |
A ’ Guard Franklin at the time that we

heard thg shots Guard Franklin was over on -- back from

would be out of sight on this picture, v
Q What was his purpese for being t'hete_,
8ir? | ' | |
_ A ~ For secwrity of the f:ont of the cour.th'ouse
plus the blind side as far as the picttzre is cencerned,
Q All right, Thank you. Go ahead, sir.
A Guard Berryman was positiened back on

THE .C_OIRT: Gentlemen, what relevancy
does this bave with the case? He was just
posting a guard, which he did., o

MR, DAVIS: Judge, 1'd rather not |

| say it in front of the jury. 1'11l say it if yeu
. wéuld like to have the jury go-out.
THE COWRT: Well, go om.

Q All right. Now, what was the purpese
for Guard Berryman being &t the back in the area he was?
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‘ ' A ~ Te mﬁintain aecurity on the back of the
2 courthouse and alse this side,
. Q  All right. Thank you.
a : ~ Now, is there another front entrance to that
‘ s | courtheuse, Captain Netherland? | ' |
!- : e A ~Not amother front entrance, ne, sir.
‘ A Q " Are there any other doors in that
e | courthouse? ' |
® A | "Yes-', sir'. 'i‘here's a door leading ==
10 Leads from the outside ‘into the judge's chambers. |
" Q o Now when yeu arrived in the courthouae,

Captain Netherland, what were your observations?

_ A - When I went through the entrance daor
]i looked to thé area of the judge's bench, which was
stralght in front of me, and to my right, It was a doer

there marked "Private ," and this door was about two-thirds

of the way open swinging to my rlght, and it was an inmate

in brown prison ¢10thing going around behind that doer

ld.nd of out of sight
G - What else were you able to see at that

time, Mrx. Netherl.and?

A -1 didn't see anyone up in that area in
“Vie.w' at all exceét'for this _inmate going oqt of my sight
behind the door, | N
| Q - What, if anythinmg, did you do, sir?
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A 1 had my wéapon in_hy hand wheﬂ'I‘came :
through the entrance door, and "'know!.‘ng the jury roem ==

I me&n the judge's chamber room; excuse me, there wag an
ohtside door back there and also some windows in that

room, and knowing he was going out possibly heading toward.
that outside door I directed a shot through the door in an

attempt to stop him.

Q How many shots did you fire at that
d%or, sir? | |
P A ~ One shet,

Q - Was there -- were you able to éee anyone

in your line of fire when you fired the shot, sir?
A No sir, Other thnn the man going

around behind the door,. o
| Q Did you see Captain Monte at that

point in time, sir?
| A Mo, sir, |
Q - Now, after you fired that shot , éir,

what 1if anything, did you do?
! A After I f1red that shot there was an

inmate came out from behind the judge's bench ducld.ng
threugh a deer to my left, and X directed & shot 1n his

direction that went low,
Q . (Captain, I'm going to hand yeu what is

Defendant Exhibit Number 1 and ask if you can identify what

? -
Sy . ) .
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that picture depicts; sir?

l A : Yes, sir. This is the courtroem as yeu
| ,
would view it from the entrance door that I came through,

l

This is the door that I shot the one shot through., Then
Prhen I shot that shot then the other inmate came out from
behind this judge's bench and went through this door,

| Q ALl right, Then what, if anything, did
.}yeu do?

A At that point after I fired that
!shot the door came shut and then a few seconds, I would
say, later this door opened up and I could see a man in
there in 2 low position and then I directed another

ishot through that door.

Q Do you know where that‘shot.Went, sir?
i A Thé second shot?
| Q Yes, éir.
| A Through this door? Yes, sir.

It went just a little bit high and te the right of the

'doorknob,
l . Q Where did the first shot go?
A The first shot that I shot went through

i
| .
this door over here.

| Q Where did the first shot go that you fired
{

at the other door?
| A First shet I fired went thrOughlthis

{ . JAIME & BROWNING
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chair -- maybe not this particular chair, but a chair that
wag setting in front of the attorneys's bench, striking the

top of this counter and then glancing up into the door facingc

Q Did you fire any more than those three
shots? , | |

A No, sir

.Q | Now -~ excuse me, whlle you got that,

Qaptain Nether1and, can you show or does that picture ‘show
the area in which‘you were standing when you fired your
shots? A , |
A No, sir, other_than'it wag back behind
these benches, | |

- Q - .How far would you say,yod were standiﬁg
Oor can you say you were standing'from the judge's bench

at the time you fired the shots?

A Clean across the length of the
courtroom, which I would say is thirty-five, forty feet,

Q How tall are you Captaln Netherland?

A: : v.v81x feet.‘

Q . What type of weapon were you carrying
on the date of November 22, 1971, Captain Nether 1land?

A | I.was carrying a Colt revolver sii-inch
barrel, . |

Q What calibre, sir?

A .38 calibre..
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I Q Captain Netherland, how many rounds

were you carrying in ypur gun that day, sir?

t

| A ~ Five. |
Q ~ Why did you just carry five rounds,
sir? R | | |
; , A Aboﬁt 4 yedr or 86 priér to this particular

l

incident we bad had one of the employes that had knocked a
'?eapon off of a table and the weépon.did fire, shooting a

‘man through the leg accidentally, So following that

particular incident we issued a directive that there was

‘to be a blank carried»underneath the firing'pin;"

[ Q How ﬁany cylinders did your gun have?

1 A Six. | o -

'!‘ ‘Q Where was the émpty cylinder located? '
{ Ay it is 10cdted underneath the firing pin.
! Q What type of ammunition did yau have in

‘your gun, sir?

| A Ihada regular state-issued ammunition,

?hich was lead-coated bullets,
. Q I am guing to h#nd you a8 gun, sir, a

pistol and ask if you can identify that, sir?
i - M ,

A Yes, sir.
i_ | Q All right. Whose gun is that?

A This is the wedapon that 1 was carrying_
that day, |

JAIME & BROWNING
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Q Now, after you -- after this was all

over, sir, did you turn your gun over to someone?

A Yes, sir, I turned it over to

Investigator Hillman,

MR, DAVIS: May it please the court,
1 move to introduce that as Commonwealth's
Exhibit 11, T believe,

THE COURT: Number 11, isn't it?

(50 marked by the court.)

BY MR, DAVIS:
Did any other guards ccme in from outside?

Q
A Sir?
Q - Did any of the other guards run into

the courtroom with you when you came in?
Yes, sir; Lieutenant Tait followed me in,

A

Q What was the color of the bullets in your
revolver, sir? |

A They were lead,

Q To your knawledge did anyone elsé fire

any shots from the back of the courtroom besides yeurself?

A No, sir, ‘ _
Q Captain Netherland, is that the chair

that you fired through in the courthouse in Powhatan

County that you can see was in the picture, sir?
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, A .'Yes,‘sir;
. Q The area where the hole is in I
s | presume, is that the area where the bullet hit?
o A - Yes, sir, and I ==
s - Q wOuld'you point out to the ladies and
o ‘gentlemen of the jury where the hole is 1ocated?
” A _ The chair was setting in this directian.
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I was standing back and fired through it, The bullet went

- or subsequent thereto were you the keeper of the gun

.records at state faruﬂ

vCaptain Hente was the keeper of the records. Following -

through it and came out en this side and gttuck the bench
in front of it, .' o _
| MR, DAVIS: 1 am going tu.inttoduce‘that
as -- I believe it is Cvommanwealth Exhibit Number 1?1
THE COWRT:  All right, it will be mérked

as such, o - | |

(So marked by the court.) |
BY MR, DAVIS: = _ o
| Q - Now, Captain'Netherhnd' at the time _
A At the time the offense toek place

his death then I assumed these duties.
Q All right v
MR, DAVIS: ng I see Commenwe&lth's
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Exhibit Number 9, please?

BY MR, DAVIS: -
Q-

_ and ask if you can 1dent1fy that?

A

Q
A

1'm going to hand you thls weapon, sir, N

_Yes, sir, _
_ All-rlght.j:WhQSG gun was that, sir?
' This was the weapon being cafriéd by

Captain Monte on that day. This is a state weapon. And

I have the card ‘on it

of gun is that, s:u:? What - make of gun is that, sir?
A

@

N

Q

A

Now, Captain Netherland what type

That's a ,32~20 piatol police positive. -
Do you know ‘what m&nufacturer makes 1t?

No, sir .

Now, Capta'in what were your obgervations
after all the shooting wag over, sirf?
. After I fired the last shot that I fired

and I changed positions, went from the back of the

Acourtroem to the left and then up an aisle toward the

front, and I stopped just about the area where the raili.ng

wass and I wés trying to get the two inmates that had

went in those two separa.te rooms to come out, and sometime

“in this period of time that I was trying to get them to
- come out I looked o_éer‘ to my right and thisg is when Ivsaw'

JAIME & BROWNING
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' | Captain Mente lying in the floor.
2 Q. "How was he lying?
s A . He was lying on his back faceup and
“| sprawled out in the flooxr at the end of the attorneys's
® 1 bench, -
€ Q All right, Now, which direction was his
7| face? | |
8 A Faceup. .
® Q All right, Was his head away from yeu |
°| or to you,. sir? | |
" A It was kind of turned over away from
1 me, | | |
18 A Q Was his head towards the baék of the
| courtroom or the front of the courtroom?
'8 A " The head was toward the back of the
' | courtrcoem &8s he was lying.
7 Q Would that be towards the door that yeu
'* | come into, sir, or away from the door? | ' |
1® A it would be kind of away from the deer.

20
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'He was lying on an angle, not directly toward the back,

but en an angle I would say back toward the back cerner.
Q What do you consider to be the fremt
of the courtroem and what do you consider to be the back?

A ‘ i considér the entrance doer to be the

fromt of it, sir, I guess when I get inside prebably thg
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way I am talking I was talking about the back of it as being
f:he entrance, '
Q Now ==
_ MR, DAVIS: Let me see Commonwealth's
~ Exhibit Number 10, judge.
o | THE COURT: What i 1t?
| MR, DAVIS: Picutre of the chalk
‘marks, - |

BY MR, DAVIS: |
Q - - 1 am going to hand you Commenwealth's

Exhibit Number 10, Captain Netherland, and ask if that

depicts the pasicién'of the beody as jau saw it ,ﬁt that time,
sir? | |
! A Yes, sir, , |

Q All right, Now, where s the entrance |
!’ef the courtreom in felatien to thaﬁ?

A ~ The entrance to the courtroom is frofm“
there, this direction. (Indicating,)

- Q Now, did the inmates ever come out ef the

areas you saw them go into, sir? = _

A Yeé,‘ls:l,r. A few minutes elapsed and then
inmate Jefferson came out of the deer that was marked
"Private," and then he was instructed to be seated on the

steps., After he sat down, then Washington later came out
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"] of the cher‘dom: | the one to my left,

2 Q Now, what were your observations as to

s their hands at that time, sir? |

* A ~ When they came out they had their

° | hands raised in the air with --

° Q Were they secure, sir?

7 A No, sir.

° Q All right. What were your observatians
" | after that? Were the bandcuffs still there? |

" A The handcuffs were dangling on one arm.
" ! - Q On each inmate?

® ‘ A Yes, sir, |

*° ‘ Q And where did they go after they came

“| eut the deor, sir?

' A They were seated on the steps in front

| of those doors. - | |

v Q What were your observatiens as to the

| chains, sir? Were they still there? '

® A No, sir, I didn't see the chains on them
* ! ‘at all,: -

“ Q Captain Nether land, at the direetion of the

22

24

25

cemmonwealt:h's attorney's orf.ice did you g0 to the ceurthouse

on May 12, 1972, and stand in the position you were
standing on the date that these shets were fired, sir?
A ~ Yes, sir, I did,

JAIME & BROWNING
CERTIFIED SHORTHAND REPORTERS 1:45
COURT REPORTERS ’

NORFOLK, VIRGINIA




 Je D."Rethazlmzd « Direct
| 392

N

10 |

12

13

19

20

22

23

24

25

Q A1l right, Would ‘ye‘u stand up énd shew
the ladies and gentlemen of the jury what _poattien you were

standing at the time you'fix'ed.yom: gum en the day in

question, 31: and how you were firing?
' A Yes, si.r, 1 had the gun up in this

- pATNer, (Demenstrating.)

Q Would you explain to the ladies and
@ntleﬁen .- . _ ,
| MR, DAVIS: Well, the record will

show because.she'-s taken the poéition, I.assm,
that s arm was stretched out: parall.el to th
_flem:? |

THE COIRT: Yes.

BY MR, DAVIS:
_ Q | Was that the same positien you aaaumd
en May 12 1972. when you went back up there, sir?
A Yes, sir,

Q Were measurements taken while you were

1 there, sir, as to the relationship of ,the positia_n of yeur

arm?

Yes, sir,

Whe took those? Do you r,eca'll?ﬂv :
Investigator Lleyd.

‘Were yeu standing in the same pesition

L P O >
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1 diatancewise £rem the fromt to the back ef the courthouu
= when yeu fired the gun on May 12th? ' - |
s|! ‘ A ' Yes, sir. ’

4 ' Q Before you turned the gun ever to

5 Investigatof ~1_1111man, did you remove any of the ammunition.

e ifrotn it? | o

2| A No, sir, I did not,

s Q Did you add any bullets?

o A No, sir, :

10 Q | Tamper with the bullets at 811 sir?

" A Si_r? |

12 Q Did you tamper with the bullets at all?
13 | A No, sir, I never did open the cylinder |
14| on the gun at all, | |

15 | o MR, DAVIS: Would you answer Hr. Janus's
e i questions, plea's_ev, 8ir? -

T THE WITNESS: Yes, sir.

CROSS-EXAMINAT ION

e m———

20

= | BY MR, JANUS:

22 |A Q- Captain Nether]ﬂnd, you and Captaih

2s | | Monte were the senior guards in charge. Is that correct?
24 | A Yes, sixr.

B | Q | And the other men, Mx. Berrynﬂn, Snyder,
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J. D, Netherland « Cress
39
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Franklin, would haire been under you, Is that ce:réct?

A Yeé , 8ir,

Q . And they would have had te ask your
petmisoién with respect to staﬁioning themselves or
relieving each other or what hkave you, Is that correct?

A Captain Monte instructed Mr. Franklin
wheré to stand to start with, '

Q Did anyone, Guard Snyder or anyene
else, ever ask your permission 8s to whether he could
remove the handcuffs or chain from either of the twe
inmates? |

A | Ne, sir, ,

Q  Captain Netherland, there is another
doer in addition to the ene from the judge's chambers that's
on the left side of the courtroom as you face it that leads
ocut froem the jurj reom, ILsn't that cerrect, sir? '

A I don't recall en thit door, airl..

I don't believe there is. | |
Q Don't you recall telling Mr, Hillman --

Investigater Hillmen that you thought there was.

A  Yes, sir, I do, but I don't believe
there was. I believe this whole thing has been r'emodeled
up there and the old section om the back ef it has been

torn off.
Q Didn't you tell Investigator Hillman this
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J. D, Netherland - Cross

39
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morning er last night that yeu thought it was 'ycur '
recollection that there was a deor? '
A Yes, sir. |
Q And there ére windows off the jury
1;:oem or that were in the jury roem at that time? Ié
that cerrect? A
A Yes, sir, _ .
Q When you came into tha courtreom you did

not see Guard Smyder, did yeu?

o A No, sir, I did net, |
| Q You never stw him until after the
shooting wag over, did you?: |
| A No, sir, I didn.:’f see him until after
I bad come up from the entrance of the courtheuse up to
the rail, R
; Q | You don't knew where he was during
this time, do you? ' '
A - Neo, sir,
Q And the -- where you would have been in

the vceat‘er of the courtroom you would have been angling
your bullets off a little bit to the right, aiming your
gun a little bit to the right, Is that correct?

A The first ahat, yes, sir, |

Q | The first shet, And that trajectery
would have passed over approximaAtely the ares in which
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| J. D, Netherland - Cress
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Captain Monte was positioned with the ciglk wsrks in the

picture, Isn't thut cmeet? |
i Q Aﬂdo sir, de you receive imt:netla
in firing yeur welpan?

meat accurdte way to fire a weapem, from this crombd

position vith your knees flexed with both hinds en the

weSpen?
' A Heo, sir,
N Q _You are net? |
A No, six,
Qe But tbtt {s ens of th wetheds and

: \nys you &re unghl: to fire?

| | A ruaumdthnn.m.aix.

Q Yes, oir.
Q ‘As & state guaxrd?
A Yes, sir,
Q  Arve you instructed to on any eccasion |
ever to fire it helding both hands on the wespen? |
A .Yu.- #ir, you are imstructed to fire
‘single-banded, also deuble-handed. B
' Q | Are you alse f{nstructed te fire yowr
| wespen from & semi-creuched pesition with both bands en
| 1o | |
A !ea. six.,
Q Aren't you instructed that that's the
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Q Did you ever pick .up Captain -~ what
turned out te be CAptain Monte's weapon frem 'the floor?
A No, sir, I did not. -
Q You don't recall -- did you ever give

that Agun to Guard Snyder?
A No, sir,
Q Your weapon was & .38 calibre. Is

that cerrect?

A Yes, sir, |

Q That's the same calibre that Guard
Snyder ﬁas carrying, Is that cerrect? -

A I believe he was carrying a .38, yes,
sir, . o -

Q And you had & six-inch barrel en your
wedpen, Is that correct? |

A Yeé, 51:. , _

Q  Dees 8 bullet come out of & six-?_inch

barrel with any more velecity than one would ceme out of

a four -- .
| THE COURT: He might know.
_MR. DAVIS: Objectien.
THE COIRT: He might know,
© BY MR, JANUS:
| | Q -= if you knew?
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J. D. Netherland - Cross

398
‘ A I am not that familiar with the veloelty
| on them, sir., ) | | " a
: Q Ve:y well, oir,
* Your bullet to your knwled.ge passed through
® | the chair, 1s that correct? | o A
° A One of the bullets, yes, sir,
7 Q Things bappened rather quickly as you
°| came through the doer, did they not, sir?
@ A Yes, sir, they did.
© Q You entered -- you had been rumning
" | when you came through the door, hadn't you? :
2 A | Yes, sir. |
' Q Because yéu had. heard at ‘l.east- two
] shots? | -
= | A I heard tﬁe shots when I was near the
| vehicle and I heard additional shote as I was running.
7 Q And as you cAme in the deer your handgun
o | was already dravm‘, wasn't it? |
' A Yes, sir. ,
=1 qQ | Now, your .38 calibre wespon with the

o

22
|

‘24 |

28

| six-.inch barrel was capable of geing through & humdn bedy,

wagn't it, sir?
MR, DAVI_S: Objectioen, sir,
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'J. D. Netherland - Cross |
| - S | 399

+ | BY MR, JANUS:

2 Do you knew? |

3 A , ) § :I.mngi.ne 1t would "I am net suré.

a Q . The first peraen -- the first thing you
s | saw was the 1nmat§ who turtmd out to be Jeffersen going

o ‘Ath::ough the door on the right mrked "Prival:e." 18 thit

7 | eorrect, sir? | - _
o | A Yes, sir, | |
o | Q  That's when you fired the first shot in 1
w |1 that directient | - | |

" A | Yes, sir,
2 Q  Then a few seconds or sametime imdutely

20

21

22

" g3

24 |

28

thereafter yo.\.x' saw the mén :hat turned out te be Wash:lngton
diving from behind the judge's bench threugh the jury roem
or through the door where the jury suM. Is that
' correct? | - |

A Yes, sir. , .

Q And that deer was en the left as you
face the juige's bench? | |

- And then you called for I:he inmates to come

' out, did yeu net, sir? |
' A Yes, sir, .
Q And Jefferwn came out of the doer

marked "private" en thg right?
A Yes sir, te my right, yes six.
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J. D, Netherland - Cross |
' 400
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Q And that would have been the ciefk's
box extended in front of that deor, does it not, sir, as
the pictures show? | |

A " Yes, sir, in the Powhatan. courthouse
this -- o | |

Q Well, referring now to Defendant § Exhibit ,.
Number 1, that shows hew the clerk's box where the clerk
sits extends out in front of that doer? ”

A Yes, sir, ,

Q qu couldn'’t sgee wheth,ef or not Jefferson

droepped ﬁnything as he came out, couldyou, Captain Netherland?

A ~ Ne, sir, I ceuld net,

-Q And then semetime after that you called
for Washington to come out, Is that correct? |

A Yes, sir, ,

Q | Washington said, "Get some people_ in

here before I come out." 1Isn't that correct? Or words to

that effect?

A Qords to that effect, yes, sir,

Q Then people did ceme in?

A Yes, sir,

Q And then he came out and sat down en

these steps that you can't quite see?
A Yes, sir,
MR, JANUS: I have ne further questioms.
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R, W, Tait - Direct
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i - o
(:':a'ptain Netherland told me to secure the cuffs back on

o .
them. Went to Washingten, Washingten had the cuff off

his ‘right'arm and fastened to his left and had ne chain
c!m.. I went up ever the judge chambers to look for the
chain and I came on over where Jefferson was I found the
pha:l.n there, weént back and chained up Washingten and

I came on back and Jeffersen alse had the cuff lées_e from

v‘ihi.s-right arm and dangling on his right, He had the
- chain around his wai'st.' ‘I put the cuff bq:k through the

chain and snapped it back on Jeffersen's right arm.
Q Acﬁmlly, whér_e -
: Let n;e' shm"yovu that picture again, I hate to
’!keepv - o |
I shew you whnt purperts to be Defendant's
!Exhibit Number 4, Can ‘'you show in that picture where

you found the chain, Lieutenant Ta:l.t?

[ 4 e renty)

‘ _ | Q Do you know whnt that picture depicts,
!sir? | _ , |

| A " No, this don't show where I found the

"chain. The steps are down here. |

Q ~ Let me find ene shws ‘the whole view.
’Suppese yeu take t:his picture that shows the view of t:hc
whole o= Defendant's Exhibit. Nunber 1, that shows the

whole view of the courtroom and see if yeu can show the

{

1
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R. W, Tait - Direct
| 411
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' lédies and gentlemen of the'jury from it?

2 A Right here on the side where the

s steps going up, that's where Jefferson came out and

4 was sitting., Just on the cormer right there is where

5 I found the chain,

8 Q Whose chain was that, sir? _

7 A That is the one I presumed came off

® Washington, | ‘ |

o Q Jefferson still had a chain on, did he

10|  not?

1 A He had 2 chain on, right,

2. Q B Now, did you use the same handcuffs and
13 chains that were in the vcou:troom to seémlre these two

14 parties? _
18 _ A I used the same handcuffs that was
'« | fastened to their left arm. ,

7 Q Now, did you subsequently while there

find a gun, Lieutenant Tait? |

A Yes, I did, When I was told by the
captain to secure the cuffs en Washington I went over
there, like I said, and the cuff was off his right arm
and fastened to the left, The chain was gone. I came
up over the judge chambers to look for the chain and when
I stepped down on this side of the Judge chambers I
saw & weapon laying in the floer.
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R. W. Tait = Direct
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412
Q What do you refer to as being the
judge's chambers, Lieutenant Tait? |
A Well, this like we are sitting right

here, I found say in this area right here.
MR, DAVIS: Could I have Cemmonwealth's
Exhibit Number 7 I believe it is, judge?

BY MR, DAVIS: -

Q Mr, Tait -- Lieutenant Tait, I am geing
to hand you this weapon, sir, and agk you if that's the.
weapen that yeu found mdemeath the -~ or found on the
day in quaétion?. , , |

A I baven't einamined the weapon at all,

but it leoks like the weapen I did find,
Q All right, What did you de with that

wedpon after you feund 1e? ‘ A
A When I picked the weapon up I picked

‘it up by the handle, 80t it by the barrel -- one inmate

wag sitting on this side; one on this side -- and handed
it over the railing to Investigater Hemdergon.
Q .Can .yeu take the photograph that yeu

have already used, Defendant E‘xhivbit Number 1, and shew

the ladies and gentlemen of the jury where you found

- the gun, sir?

A The other phetbgraph shows 1t better than
this—one. », . -
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R. W. Tait = Direct
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Q | Now, Lieutenant Tait, you observed
Mx, -- observed Inmate Jefferson come out of the reom
marked "Private." Is that correct, sir?

‘ A That's right,
| Q Were both of his arms up, or just one,
at that time? |

413
, Q All right, Is this the photograph you
2 éré referring to? '
s A Yes, sir, . .
‘ Q What exhibit is that, sir? Defendant
s | Exhibit Number 4, | |
o ALl right, go ahead and show the ladies and
» | gentlemen of the jury where you found the gun,
. A 1 found a weapon léying right in this
o | area right here, It was right in frent of the deor.
10 Q Do you know wbat that ig, that area
“w| is, six? |
2 A | That's the area right in frontef the
s | Judge's chambers, - |
14 Q All right, And is that a deskr that's
s | situated there?
18 A Yes, sii:. _ o
' Q Did yeu find a weapon under that desk
e | or just lying in the floor in the walk area? |
19 A It wag right under the edge of the desk.
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R. W, Tait - Direct |
414

. A When he came out of the door he had

2 | both afms up; | |

s o Q - Did you ever hear anything hit the Vfloor
« | there at the courthouse? | |

. A No, sir, I didn't,

6 Q Now, did you transport the two inmates

19
20
21
22
23
24.

away from the courthouse on November 22, 19717

Yes, sir, I did,

Where did you take them?

Took them to Virginia State Penitentiary,
Where is that situated, sir? |
That's at -- |

What city is it situated in?

Richmond, Vir_ginia.

MR, DAVIS: Would you answer Mr.

> o b o oo >

‘Janus's questions, please?
CROSS-EXAMINATION

BY MR, JANUS: |
| Q  Lieutenant Tait, when you first saw
Mr. Jefferson he had his right hand up &nd his left
hand you couldn't seé. 1s that cerrect?
A  That's correct.

Q And where -- as he came out of the room
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R, W, Tait - Cross
B 415

1 m#fked "Private" where were you_pqsitioned5‘éir?
2 A I was positicned so -~ 1'd say some
‘s thi:ty.feec avay from the area on an angle towards the
« | door, _ ,
5 Q- Scwewhere back in here, then?
o A Yes, sir,
7 Q Back in here on Défenﬂant's_Exhibit
o | Number 1, Then of course in that position you couldn't
o | see Mr. Jefferson's.feet,'could you, 8sir? -
10 A No, sir, .
" Q You didn't see Guard Snyder at all when
2| you came in, did you?
13 A When I first came in the court --
s | courtreem I didn't see anyone but Captain Netherland,
15 Q Captain Netherland?
16 A Yes, sif. ‘
17 Were you to his right or te his
e | left? | |
10 A I was to his left like he is ~- yes,
20 | sir, te his left,
21 | Q It wasn't until sometime -~ well, at
22 | that time Guard Snyder's position looation was unknown
23 | to yeu, wasn't 1it? |
24 A Yes, sir.
28 Q You didn't see him until sometime later,

meseome T 160




o

R. W, Tait -« Cross ‘
416 |

"1 did you? | |
= A That's right, |
e Q Di.d you ever see Captain Netherland
“| give Snyder a gm? |
® A o, sir,
¢ Q- I assume after you and Captain Netherland

13
14
18
16

17

19
20

23

24

e And peOple were ealling .- Captain |
Nethe:land and Snydex were calling for Jefferson to co-e
out? o .

A . Myself and Captain Neﬁherlnnd were
calling for Jefforson to come out, o |
Q- And things were rather confuud as you
}eam in after the sheeti.ng hnd tAken pl.ace were they
net, s:l.t? : ,_ |
. A No. sir, everything was very qui.et

came in other gtards entered tln court:reem soon thereafter N
didn't they? - o | |

A Best that I recall -- best I recall
there wasn't'enyene in there until we got the 1nmva_tes‘-.oi.xtvv '
except Guard Snyder. Now, he came into t_he pict&e Just

a little later,

- there. Wasn't anyene in therm, but: me -- that I could

see but me and Mr, Nether]nnd.. |
-Q It was quiet at that point? .

A Yes, sir,
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~ or prefession?

(The jury withdrew from the courtroom.)
THE COURT: .Gentlemen, the jury's retired,
Sheriff, take charge ef the prisoner.
(At 3:40 P,M,, August 13, 1974, the
court recessed, and reconvehed at 4:00 P,M,,
August 13, 1974, |
THE COURT: Sheriff, return the jury.
Who 1s your next witness, Mr. Davis?
MR, DAVIS: Dr, Bradley.

(The jury returned te the courtroom,) |
-.---.ﬂoa.-----
‘ROBERT W, BRADIEY_; called as a witness on
behalf of the Cemmenwealth', having been first duly sworn,
waé examined and testi_fied' as follows:

DIRECT EXAMINATION

BY MR, DULING:

Q Pleage state your name?
A Dr. Robert W, Bradley,
Q Dr, Bradley, what is your occupatiem

A Physician,

JAIME & BROWNING
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R. W, Bradley‘- Direct ,
| o 419

10
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24 |-
|

25 |

Q ﬂow.long héye you been a physiciaﬁ?
| HR. MCKENRY: Judge, I am not
A personally.familiar with‘Dr. Bradley, but
Mr., Janus assured me he is a general
practitioner and duly qualified as & general
practitioner and licensed in the state of
Virginia, and we will stipulate his
qualificatioﬁs-..to that extent,

THE COIRT: LAdies and gentlemen,
it's been stipulated thﬁt.Dr. Bradley's a
duly qualified physician in the state of
Virgini& and his qualifications have been
stipulated by the defénae.

'BY MR, DULING:

Q In your profession, sir, do you have
any association'with";ﬁe County of Powhatan, Virginia, as
such? | o '

A ‘Other than my practice is in Powhatan,

- Q Where is your office located in relation
to the Circuif Court 6f Powhatén County?

A It is approximately twe blocks from
the courthouse. ‘

Q And did you practice your profession

in Powhatan County on or about November 22, 1971?
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R. W, bradley - Direct
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"where the lawyérs's table is iight here,

420

A Yes, six;.

Q Did you have eccasion on that day,
dector, to view the bedy of one Raul M, Monte?
| A' fes ’ .sir. |

Q - Did you have eccasion to examine that
bedy? | | o | -

A Yes, sir; | |

Q Where was the body when you first saw
it, sir? . | S

A It was lying on the £loor of the

ef‘ourthouse in the courtroom between the ra':Ll and the bench,
. Q ) § wi.ll-l ask you to‘ look phaée, sir, at 3

Commenwealth's Exhibit Number 10 and t‘elllm'e whether or

net you can describe from that phatég:aph the l'oc_at:_l‘on |

of the bedy when you saw it, sir? | . a

HR. MCKENRY: Turn it around 1if you

will, decter, so the jury can see what you are
deécribinga -

A This is'the.railing sepsrating the
front part of the court frem the bench, This is the
judge"s bench dp -~ no, this is the railing sep‘aratin.g.
the spectators from the judge's bench, which 1s up in
this area, And this is the witness -- no, this is
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R. W, Bradley - Direct
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was it faceup er facedewn? _
A It was primar:lly facedown, slightly

rised on the right, his right arm right shoulder was
raised sl.ightly.

Q Was the body .- excuae me,

| A Ag well as I remember.

421
| BY MR, DULING: | | |
2 Q And ﬁhere was the bedy, sir?
s A It was lying on the floer between the
4 rliling and the lawyer 8 bench, _ _
s Q There appear te be some chalk wadrks en
e | that particular phetograph, docter., Can you tell me
7| whether er mot that depicts where you found -- saw the
o bedy? | | B |
® A Thﬁt?s .‘t"r‘ue'.
10 Q. 'Ndw "in relation to the Defendant's
v | Exhibit Number 2, ‘ean you compare that area? It way
2| shew up better in that photograph _' '
s A The area would be --
14 Q. Turn it a .lir.tle more,
18 A - e='in thia erea right in here just off
16 | the photbgrap.h; It runs eff of this photegraph. o
17 | Q A11 right. Thank you, |
1o A The position of the bedy, R
19 Q The body at that time, eir, do you recall
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R. V. Bradley - Direct |
| | 422

.10
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Q Was the bedy clethed or not?
A It was fully clethed, |
Q Would you describe the clothing as you
recall it¢? | | _
A The clothing vas that of & guard =-

state farm officer which eonsisted of a jacket, shirt

| trousers, that were & bluish gray coler,

Q I'11 agk you to leok, please, sir, at
the Commonwealth's Exhibit Number 4 and tell me colorwise
whether or not the ciothing appeared to be of that color

and of that natur_e?

A Yes, sir, it was appraximately that
coloxr and style, | | v |

Q D,:Ld“you éa.t that time examine that Vbody.,
doctor? o | | |

A - Yes, sir.'_

Q Relate to the members of the jury,

please, sij:, w‘hl:t.you found?
| A 'We found two gunshot wounds, one |
wag a woind that had amentry in the seventh left posterier
1intercostal space four and a half inches from the midline,
with an exit in the eight right anterior intercostal space
three and a half inches frem the midline.

Q - Dector, bY way of demenstratien, if I

steod up thera could yeu point out: on my body where the
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R, W. 3radley - Direct

423
' | entry and exit was to that particular wound? |
2 t A - Yes, si.i. The entry woqnd was approximately
®| in this area near the shoulder blade. The entry. Tt-.e‘ |
«| exit was about in this area, | |
® Q Where would you -- for the purpose
°| of the court reporter where would that be on my body in
’| layman's terms?
S A Slightly below the nipple and slightly
° ”1nside from the nipple, | ‘
ro Q On which side?
" A ~ On the right side,
1 Q. Would you reiate whether or not you observed
* | any additional weounds? | |
1 A There was a second wound with entry the

17

20

22

24

28

: Beventh right intercostal Space in the pesteriora xi llary

b A That's again slightly below the
- shoulder blade and to the lateral edge with exit wound down

with an exit wound just above the right pelvis.
Q Could you point that out, sir?_
A Approximately this érea_ slightly lower

than the wpund.
Q And where are you pointing for purpose of

the court reporter in 1ayman s?

~ just above the hipbone on the right side,
Q Was the entry on the right side also?
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A‘ The entfy and exit were both on the right,

Q Did you have occasion,' docter, to
examine the clothing of the body?

A Yes, sir, . .

Q Describe, pie&se, sir, what you fsuﬁd
when you got to the clbthing? -

A There were tears in the clothing
compaﬁible with -- through the jacket shirt and undershirt
compatible with the wounds on the bedy, and in addition
to the clothiﬁg there was als}_@?;ﬁfd wound thai: went through

_the clothing of the hip pocket and through the billfeld,

but did not touch the body itself, |

Q = Where w'?a-"é that in relatien to thé waistband
on the -paii; of trousers, that third one that yéu mentiotied '
that did net enter the body?

A It was belvot.v the waistband,

Q What other observatiens, if any, did you

‘make, doctor, in regard to the clothing?

A _Ther'e. wag -- of the first weund we

described there was some darkening on the clothing of & dark

smudge, .
,_ Q De you know what that .dark mark or
smudge was? | |
A | - It appeéred to be powder,

MR, YHCKENRY: I object to what it
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appeared to he‘ .

THE COWRT: All right, objection

sustained,

BY MR, DULING:

Q Describe. exactly what you saw?

A It was a dark powdery material that

would smudge == I mean come off -- rub off on the fingers,

Q Which wound wag that in relation to?

A That was the first one with the entry on

the left posterior.

Q When you speak of the first and second,
:sir, are you speaking in terms of your investigation?
A 1 was speaking of the way 1 described
them, presented them just now, | »
Q | Doctor, do you know what's‘meantby the
term "cohtéct shot" or ''contract ﬁeund"?'
| A ~ In general, I don't know -- I am not
‘éware of any technical definitien, |
| - Q What does it mean to you, sir?
MR, MCKEMRY; Judge, I am geing to have
to object based oﬁ his respense to the questien,
He is not aware'ofvthé technical definitions., He
séid he knew what it meanf generally, I think it's
got to be qualiffed better than that, if the
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2 | THE COURT: I am going to overrule your
s - objection. | |

ol - MR, MCRENRY: Note oui exception,

. o THE COURT: All right,

6 : A Contact'mnaning the muzzie of the

» | gun was close enough to the body or to the object to

-y let the powder frem the muzzle of the gun be found

o | on the ebject that it was fired inte,

10 : - Q In determing whether or net you would

n | consider & wound avcontact_wound what do you leok for?

2 ‘ . 'MR MCKENRY’ Judge, I am going again
13 o to have to interpose an objection to what he
14 S considers. He's not been qualified.as an
15 - expert in this area, And he has -- in answer
o . t0'6ne question he séid "genérally," but he
| didn't know the specific technical definition,
18 ~and I think we are getting pretty far afield
19" _ as to his qualifiqations. We have stipulated |
?o'. f he is a qualified gener#l practitioner. He

} 21 " is not a ballistics expert. |
22 - THE COWRT: All right, Mr. Duling,
2 o what you have to say?. |
2a | . MR, DULING: Judge, he has said that
25 thé term "contact wound” to him means ene in
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' which the muzzle is'in'clesg proximity to the

2 body at the time it is fired,

3 THE COWRT: Yes, sir,

4 N MR, DULING: I am asking him in order

5 for him to make that,determination what does he
e look for. : A

7 THE COURT: I overrule the objection,

. MR, MCKENRY: All right, note our

o excepticn, | |

10 A The question was what do I look for?:

) S

'2.| BY MR, DULING: |

13 Q Yes, sir. '

14 A We look for disceloration of the tiésch

‘as’well as the cloth On ;he_ebject;

Q All right, Aﬁd in regard to this.
particular body, the body of Captain Monte, what observatioﬁnl
{f any, did you make in regard to those items?

A There was eVidence of a contact-type
wumd, | | _ | ‘ _ | |
| Q What did you see that led you to that
‘conclusion? 'I :
A We saw the dark smudging, so=called

 tattooing,'on the skin of gunpowder.

Q Now, did you remove the'body from the
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'] courthouse? |
2 A I examined the body prier to its removal,
1 Then it was removed by the -- by others, the state
4 Q Were'yéu present when it was removed,
5| sir? | |
o A Yes, sir. |
? Q Wasfthe‘body_at that time clothed or net;
| do you recall? | | .
8 A It -wla‘s‘ still partially c_iethed. |
1o Q  Now relate to the members of the jury,
" | doctor, at the time you made your observation of the
2. body what observations, if any, you made in regard to
» | life in the body? | , ,
14 A I could find no signs of life in the
s body at the time that I examined it, '
1e Q And describe exactly what you did
7 | teo make that determination?
ol | A | Listening with the stethoscope for
19 any sounds of heart activity, checking the eyes for
2o pupil reaction as well as corneal reflection,
2 Q ‘What time did you mdke your examination
22 | of Captain Monte's body? |
22 A At 9:50 A.M,
. B4 Q And would you state whether or not,
&s sir, you reached a conclusion as to the cause of death?
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A My conclusion was gunshot wound of the
chest, .
MR, DULING: Answer counsel's

questions, please, doctor, thank you,

CROSS~EXAMINATION

BY MR, MCKENRY: .

Q Dr. Bradley, as I understand your

testimony, you said that you consider a contact wound

4 wound that the gun is held in semewhat close-proximity

te the body or ebject. Is that correct?

A Right | _

~Q  Now, the -- referring to Cennnonwealth'

Exhibit 10 is this the scene as when you arrived? Are
the chairs or the chair, is that in the same location, the
bench and so fort;h;'when you #rrived? |

A - Yes, sir,

Q All right And so the body was facing
tbe chair showing in the picture?

A Now , this diagram of the picture is net

the pesition that the body was found when I first saw the

bedy,
Q Where was the bedy when you first saw
the body? o
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' A The body was in this same area, but the
: body wds not lying on the back; the bcdy wag == |
° Q facecown? | ‘
‘ A Facedown when 1 saw it.
® Q so the first time you saw the body, which
° wés $ome five or ten minutés after the shooting, it was |
7| facedown? |
e A Right,
° Q¢ ﬁndkyou rolled it over?
*© A Yes, sit, |
! Mk, MCKENsY: That's it, Thank you,
b docter. |
® THE COU&T:- ALl right, gentlemen,
" any further qhestionsrof the doctor? Méy he
® be excusec?
* Mk, DULING: Please.
};~’ THE COURT: All right, doctor, you may
e \ be excused. You do not have to attend court
* : any further, _
s | THE WITNESS: Thank you.,
= THE COUKT: what's the next witness?
22 MR, DULING: Dr. Fred B. Jordan,
=2 please, | |
24
23
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' FRED B..JUEBAN, called as a witnéss on Behalf
* 1 of the Commonwéalth,.having been first duly sworn, was
° | examined and testiiied ag follows:
a
: DIKECT GXAMINATION
o
7 { BY MR. DULING:
¢ q Pleaée-state your name?
° A Fred B. Jordan, o
o Q .AndAyour profession, please, Mr.
" | Jordan? _
12 A 1 am a phy.sivcian and forensic
'* | pathologist., o
" | Q | ‘What is your present occupation?
"= A 1 am an assistant medical examiner
© | for the State of Okiahoma. |
o | Q As of NevemberVZZ, 1971, what was your .
'* I profession? | |
1 A 1 was a fellow in forensic pathology in

20

21

22

24

28

the office of the medical examiner, city of Richmond and
surrounding communities. |

| Q Relate, if you will, please, Dr, Jordanm,
your educationzl and professicnal background that |

qualifiec you for that profession?
MR, BARMES: For the purpose of
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qualification of Dr. Jordan as a forensic
pathblogist_we will stipulate =-

" » THF‘COUR“°' Again, ladies and gentlemen
of the Jury, the doct.or 8 qualifxcatlons as a
pathologxst hdo been stipulated by the defendant

and CommOHWLdltb

BY MR, DULING:

qQ | Doctor, in your pesition as medical

' examiner, back iﬁ November 1971, NovembatZZd,te be exact,

did you had occasion‘tv'éxamine the body of one Raul M,

Mohte?

A Yes, sir, I did.

Q | Hhat‘waéffhe»daté and time of that

| examination, sir?

A November 22, 1971, at 12:45 in the

afternoen,
| Q | .AndehérEVWas the gkamination cenducted?
. A At the medical examiner's mofgue in
'Richmend, | | | |
Q | Describe the body, if you will, please,

sir, specifically in regard to clothing when ‘you first
observed ite ‘
A The bedy was fully clethed when I first
ebserved him, | o o o

JAIME & BROWNING . )

CERTIFIED SHORTHAND REPORTERS ' '?6

COURT REPORTERS
NORFOLK, VIRGINIA




F. B, Jordan - Direct |
433

10

1

12

13

14

18

20

22

24

23

I would like to refer te my clothing list if I mny?
Q Please.
THE CORT: To refresh your memory
you may,
| THE WITKESS: I didn't hear,
THE COWRT: To refreéh your memory you miy,
A Yes, to refresh my memory. | |
Clothing list made at the time I initially viewed
this body, just the clething described by me ‘and every
item was removed by me, vas placed in a container, labeled,
and preserved as evidence° One pair of black shoes , one

pair of black socks ene pa:lr of white jockey shorts, one

pair of gray uniferm pants, a g:ay uniform shirt, one

white undershirt, a uniferm ceat, & black tie, and a
leather shoulder holster., | ‘

Q Now, subsequent to your exami'nat.io;n ’
what did you do with that clething?

A The clothing was put in plastic aacks and
labeled with the name of the decedent and the number of the
autepsy. They were given te the evidence technician --
the évidence clerk at the medical examiner's office to be

- stored there in safekeeping.

Q Did you determine the length of the body
or actually the height of Captain Monte?

A Seventy-one inches or five feet eleven.
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jury, please, Dr, Jordan, the results of yeur autopsy

‘the gunshot wounds which I will describe, was that there

- the only thing remarhlble about this gentlennn was the

~ presence of two gunshot wounds of entry in the back, a

Q Now, relate to the members of the

on that day,

A The autopsy showed -- well, initislly
when you de an autopsy initially you examine the clothing
as we have discussed then you externally examine the body
just as you would a pat:ient whoe comes into the office. And
the first thing that I neted about Mr, Monte, apsrt from

were partial amputations of the thumb and th:ree fingers en
the left hand and on two of those fingers were small
lacerations or smill cuts. Other than that externally

gumshot wound of exit in the front and a gunshet weund of
exit aleng the right flank, |

One gunshot wound had entered t.hs left back just
below the sheulder blade., There was pswdar_ymnrks aroeund
that entry weund, That bullet had passed through the
left lung, through the heart, and bruised the right 1ung '
and had exited the body or left the body be neath the
right nipple, had entered the left back and exited beneath
the right nipple, |

‘The secend gunshet womd entered the right back
about an inch and & balf lewer than the first ‘and had
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traveled very sharply downward just under the skin not

ever entering the body and exited the body just abeve the

right hip, _

| Q Now , in your examination of the élothix_xg.
that was on the bedy when you received tha bedy, sir, would
you state whether or net the ‘teais, had been in the clothing

were congistent with t‘hoseA wounds, and if so, explain it,

A Yeé, 1n_'|:he_ shirt -« in the uniform-type

. shirt and in the undershirt there were holes éonsistent '

with those wounds, In the uniform jacket, however,

~ there were net, Ttm:é was 8 hole in the jackét in a lower

part -- in the lower pértion ‘of the jacket would have been
near the left lewer part ef the jacket. In the left rear

trousers, the left rear pocket, was &8 perforatiem, a gurislgot

 perferation, which was present also en the jacket, but there
 were no holes in the jacket that I could find correspending
to the gunshot wound that I described to you that entered

the left back and injured the heart and lungs or the gunshot
wound that entered the right back and traveled sharply

dewnward. . , .
Q What sbout the other parts ef the clething?
A As far as tears? |
Q ~ Yes,
A I 1w6_u1d have to refresh my memory,
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 there was nothing -- no large tears in the clothing at all.

| canvas-type belt with a brass-like buckle. Over the left

‘inch defect or hole surrounded by a black smudge. And

. 'another dqfe_ct measuring one-quarter of an inch in diameter.

I think that on the shirt there was 6ne small tear, but

Q Dé_scr:l.be exactly what you did see on each
portion of the clothings the jacket, the shirt, the
undershirt, and so forth?

A ' All r‘:l.ght:. The uniform=-type panté we
will start with, the shoes and the black socks and white
jockey shorts were intaét without any heles or tears in

them. The uniform pants were secured with a belt and -- a
rear of the left hip pocket was a one-eighth by one-quarter

the black smudge measured three-quarters by three-eighths
inches around this hele in -tﬁe left rear pocket, Aroundv
this hole the fibers of cleth were deflected inward, Ome
and three quarteré inches below this hole and te the right wa g

The pants were labeled in the name of the decedent Monte.
The gray uniform shirt bore the insignia of the

Virginia state farm, In the left back panel of the

shirt was a one and one-eighth by one-eighth -~ excuse me,

one and one-eighth by one-inch defect or hole in the left

rear ﬁnnel swrounded by a black smudge, 8nd this black

emudge measured two by twe and a quarter inches everall,

On the right rear panel slightly belew this hole er

JAIME & BROWNING

CERTIFIED SHORTHAND REPORTERS ’ 80

COURT REPORTERS
NORFOLK, VIRGINIA ~




F. B. Jordan = Direct
| | 437

T

20

21

24

.asoo ’

' i'ntact ™

vthis defect was a8 similar defect measuring 8 quarter of

-an inch in diameter, On the right lower anteriervpénel '

of the shirt one and a half inches from the seam =« oOne
and a half inches anterior te thé seam on the shirt was a
linear hele or defect mnasuring three-quarters of an
inch by one-quarter of an 1néb, and here the fibers were
deflected outward, On the_right}front ﬁanel of the |
shirt three inches from the bottom is & defect measuring
one-quarter by one-eighth of an inch that was swrreunded
by considerable bloeod. | |

The wndershirt bad twe holes in the back

.correaponding to the holes that I have desc:ibed in the

back of the shirt, There is alse ene correspending to the

| defect in the right lower front on the side of the

undershirt and also one;carfgsponding-to the defect in
the right front ef the shirt as I described a few minutes

Th,erei& a.uniform coat of the same cloth material
ag the pants, Thcre'was a large deféct}in the back correspong
ing to that described in-tﬁe hip pocket of the pants, It
m@asured overall one and &8 quarter by ene-quarter inches

and it went through all.levels .- kll‘Lnyers of the garment,
Black tie was intact and the laéther holster was

'Q  what is the significance, Dr. Jordan, of
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yeth: reference to fibers inward and 'ﬂbers outward?

‘wound one and wound twe. What is the significance, if any,

A Well, fibers point in the direction
that a bullet is passing. } ,

Q | Now, doctor did you have occasioen to
make an examination in regard to the extent of the bleeding
invelved? '

A . Yes,.aé_part of the autopsy;

Q You have made reference at this time to

of the numbering that yeu have labeled at this time?
A Hhen we have a case where there is meore thap

cne gunshot woun‘d we just will arbitrarily lable them '

number ane, number twe, number three, and so forth, In

this case the first wound that I described was the

wound in the left back below the shoulder blade, and that

I labeled number one for the purposesof description,

The second wound that I described was the one slightly

below it in the right back, and I labeled number two fer

the pirrposes of description,
Q By making reference to these numbers,

describe what, if anything, you observed in regard to the

bleeding of these wounds?
A There né more -- censiderably more

bleeding around weund number two or the nonfatal wound ,
the wound that entered the right back and traveled
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~sharply downward, There was much more bleeding around

the skin than was in the fatal wound, the wound under the
left shoulder blade, |

Q That's the wound you initially called
number ome. Is that correct” |

A That's correct.

Q What is the -- what evidence if any,

- was there, doctor, of what might be described as

gunpewder residue on either the clothing or the back?

A The black smudges that I described to you
in my appraisal of the clot_:h:l.'ng represented pwder, and
there was tattooing or actual 'pewder stippling of the

-gskin around gunshot wound number one or the fatal wound ’ |

the wound below the left shoulder blade, There was no
gunshot == gunpowder on the skin_iibf wound number 2, |
Q Hhat does that indicate to you, sir,
in your exgmiuation?
A | It indicates both shots were near

‘shots because there was pewder on the clething in beth

cases, There was also powder on the skin in the case of

gmshot wound number one, which would indicate to me

 that that was a very near shet, number one or the fatal

wound was & very near shot,
Q What does the lack of bleeding mean to
you, sir, in the wound that you described in which there
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A The lack of bleeding fndicates that
at the time that wound was inflicted the bloed pressure
!;vas lower than it was at the time the othér wound was

inflicted, Bleeding inte the skin is a function of blood

pressure, There was more bleeding around number two,

the one on the right back; therefore, the blood pressure
was higher at that time than it was around number one,
the wound of the left back.

Q Doctor, in regard teo tb‘e gunpowder
residue what are yeu talking about distancewise the maximum
that would produce such & condition?

A ‘It & course all depends on the type of
gun and type of ammunition used, but as a generality
éighteen to twenty-four inches, If the gun is eighteén |
te twenty-four inches away it may not show :a,ny powder, If
1t is within that eighteen to twénty inches away from the
target it prebably will show powder.

Q Were there any wounds at all in the body
below what might be described as the waist or the beltline,
sir? _
' A No, there were not,
. Q In relntian to where you found the
tears in the rear I believe you call it the hip pocket
:of the pants, were there any wounds .:I.n that area, sir?
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A No, sir, That was the left hip pocket,
The only wound that was low dewn at all was the exit
wound of gunshot wcun.dvnunber two, which was just: above
the vh.ip @red on the right, That defect was present in
the left hip pocket and there was not deféct in the skin;
there was no gunsho.t wound on the actual body in that
area, | |

Q Doctor, did you have occasion to make
medsurements either from the head or the '°®in regard te

the entry and exit wounds?

A Yes, we always do that,

Q Would you relate that information,
please? | |

A Gunshot wound number one, the wound just

beleow t:he left shoulder, the fatal wound, was seventeen
inches from the top of the head to the middle of that
wound, ’fbat's the point that it entered.

At the point that it exited where it came out the
right front chest -- entered the left back and came out
the right front -- it was twenty-two inches, so it entered
in the back seventeen inches from the top of the head |
‘exited from the fromt ﬁwenty-twa inches from the top of the
Ihead. In other words, traveléd dewnward,

Q What about the size of those wounds,

'docto::, either circumferencewise or wbat:eyer measurements
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you mdy havevin iegard to the size of the wound; the

- entry and the exit?

A - The entrance weund measured -- it was

a easentiillly round and measured three-sixteenths of an inch

in diamater, The exit woeund was sémgwhﬁt irregular in
shape and measured three-eighths of an inch ene way and

five-eighths of an inch the other way, So it was somewhat

larger in that case than the entrance wound, |
Q What c‘encluéion, if any, can you reach
a4g a docter or a medical examiner in regaid to the sized
the entry and exit wounds? | | |
A ‘Well, generally sPeaking, of course the
old wives tale is that the ex:l.t wound is always larger than
the entrance wound, That's not‘alwflys the case., The '
exit wound will be larger if the bullet is tumbling when

1t leaves the body. If itis turning as it hits things ,
- instead of going @ straight path it is twisting and turning,

if the bullet'st’ril;es semething and its ceurse is éhanged,
if it fenter's the body straight and exits at an angle, it

would be larger. So it depends on a large number of

| factors,
| Q ° Does it tell anything @bout the calibre
or type of bullet was used?
A No, sir,
Q . What do you mean by your expression
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: A Tumbling is something that happens to a
bullet. Just as the name implies, it tumbles, the o

| bullet will start moving around on an axis, And instead
of traveling straight as an arrow, so to speak, it will
‘st:art}_ moving,vbturning, t@bung. Particularly, if it |

7| bits a fluid-filled organ, the heart, as it did in this

case, the bullet then starts Spinning or tumbling. |

’ . Q Did you find any evidence of t:umbling?

| A I know the bullet tumbled because of ‘the

"| ‘organs it hit and because of the path of destruction.

| When the bullet hit the heart -- of course we know the

" bullet went through the ékin, made & thtee;sixteénths‘

of an inch hele. When the bullet hit the heart it tore

e out almost half of the right upper chamber of the heart,

which is just an area almost as.big as a fifty-cent

17‘ piece, so we know that bullet was tumbling at that .time

because of the amount of destructien that was dome.

o | Q And what effect, if any, does that

have on Blood pressure, the type of wound that you |

observed in that particular heart:?
A In this particular heart the hole was

22

- 80 large that as seon as the heart begnn te punp after

" 24

 that injury it would have been punping -- instead of out

25 |

into the bod'y it would have been pumping out into_ the sack
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‘that surrounds it and the blood pressure would not have

been maintained for more than a few seconds after the

initial injury to the heart, because when the heart pumped

instead of pumping through the bedy it was now pumping
out inte vthe chest cavity and inte the space around itself,
Q ; Can you relate that, sir, to what you.
found insofar as daﬁage to the heart to your explanation
in regard to the bleod or loss of blood‘. in each of the
two wounds? | |
A Yes, there was considerable bleeding.
In wound number twb, the one entered the right back,
traveled beneath t:he skin sharply downward, there was |

_considerable bleeding beneath the skin and into the
 skin around that wound, Therefore, since it was bleeding |

inte the skin we know that there was blood pressure at
the time that shot occurred, in other words, bleod
pi:essuré when injured; t:hé héart was pumping bleed out |
through the body_ so blbood simply leaked out around those
injured bléod vessels with the passage of the bullet, |
-Haﬁ_ever, gunshot wound number one, blood leaked
out certainly, but not to the extent that it did around
gun_shot wound number two; because almost instantaneously
after the bullet entered the bedy it hit the heart and
bloed pressure immediately began to drep, se we know | |
or I feel I can say certainly in this case that gunshet B
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wound number one or f:he ene in the left back was actually
the second wound inflicted, What we have called gunshot -

- wound number two, the one in the right back, the nonfatal

wound, was the first shot to hit this man's body,
Q ' What is the tendency, if any, doctor, of a
" bullet to pick up matkter ag it travels thrdugh an object

such as a body?

A To pick up blood material, for instance?
Q Yes. | ' |
. A Of course the bullets will do this,

will pick up bleed, maybe a piece of cartilage, piece

of bone, or piece of tissue,

Q And what wpuld be the effect, 1if any,

f doctor, on that bullet had 11: picked up such an object

if 1t goes through clothing leaving the body?

A It will very frequently wipe the bullet
quite ciean-. I am sure if we had real, real - if
medical technelogy were far enough advanced, we could
pick up bloed en a bullet like that, or even tissue.

But quite >o_ften when the builet goes through the skin and
‘then through subéequent clothing it will be wiped quite
cleén, so when you leok at a bullet -~ {f I find a bull.et‘
"on the floor, fer instance, at the scene of a shooting,
even with a8 magnifying glags ~- I am sure thﬁre is bleed

there, but you can't see it, and many times we can't
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' detect it,
2 Q - You say you can't see it, Do you mean
.| with the naked eye or with the micrescope? |
‘ | A - I can't see it with these or with a
5" hand lens or under a micrescepe.
6 Q WEre any bullets found in the bedy of
K Captain Monte, docter?
; A  No, sir, |
° Q | Did you have eccasion, sir to prepare
10 diagrams based on your findings?
" A Yes, I did.
" ‘ Q Doctor, I'l1 ask - you to loek at these
13 and tell me whether or not you prepared those, sir?
14 A - All right, Those are =- one is
s | labeled Commonwealth's Exhibit Number 12, and that is
16 a copy -- one labeled Cemmeuwealﬁh's Exbibit Number 12
17 | is a cOpy of a diagxam I prepared., |
18 Q , Doctor the numbers may differ. Tell me
1 first whether you prepared these. _
20 A Ali right, They are copies =- yes, they

22

24

28

are copies of a diag;am I did make, .
| MR. DULING: Let mé have those marked and
I will return them to ydu.
I would 1ntraducé these as a group as |
_ Commorwealth's Exhibit Number 12, sir =- 13,
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excuse me,

(So marked by the court,)

i

BY MR, DULING:
Q Doctor, I'll hand you again what
appears to be the Commonwealth Exhibit Number 13 and the

'diagram. Relate to the members of the jury what is shown

on those diagrams? .
- ‘A All right, On -- show the jury?
Q - If ,t:hﬂ:'s_ easier for you, Whichever
is easier for you, ' o
THE CORT: What is that?
A I will show the jury this if I am

|Elble ag I describe if;
THE COWRT: All right,

BY MR, DULING:

Q ~ Refer to it as page 1, 2, 3, 4, 5.
A Page 1 shows the exit wound of gunshot
wound number one, | |
THE COWRT: Gentlemen, haven't we
been over this thoroughly, haven't we?
N MR, DULING: I just asked him briefly,
judge, to pei.nt.:‘ them out where they are on these
diagrams.

] : : S
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THE COWRT: All right,
MR, JANUS: I think it is written
right on the diagram., Says entrance gunshot
wound number one, exit gunshot wound number |
two, | o -
o THE CORT: Yes, I think the exhibit
will speak for itself, |

BY MR, D ULING: | |

Q That's fine, doctor, | o

What effect, if any, Dr, Jordan, does the
passaga of bullets through a body such as the twe you
have described in this case have on the speed of the

projectile? B
' A It will slew it conaidefably dépending
on what it hits, | | - -
Q | And what 8 the reason for tba.t? ‘
A Just simply extracts energy from the

bullet as it passes-tlmo.hgh. When a bullet hits «~ feor

' ingtance, if a bullet hits a fluid-filled organ such as
the heart it will slow it considerably more than if it
just‘we'nt through a kidney, say., The fluid itself will
slow the bullet, make it tumble, make it lese energy

fagter .

Q ‘What about the skin?
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A The skin will alow the bullet and it is
interesting that in many cases -= not in this case, but
many times the bullet will just go through the skin or
will not quite get through the skin, Enter one side_of
the bedy travel allvtﬁe‘way,through;and.thén be stopped
simply by the buterllayers of the.skin or just go throhgh
_the skin and be qupped.. This is not alllcases; Dependé
on the type'of‘gun,‘type of'ammunltion; what it hits in the
body. - I |

Q o What about boné'an&_cartilage? -

A 'Bone and cartiIAgé‘williéertainly slbw a .
bullet down as well as potentially changing its course.

Q- ‘Describe the relationship it will have -
to bone to cartilage or cartilage to skin ag far as slowing
the bullet down? | o

A . Of coumse we all kncw bone is very hard
and it is like this bench If we get a direct hit, if
‘the bullet directly hits bone-obﬁiously it is going to
‘slow it down and/or st0p it and/or cbange its course, Carti
lage is a little bit softer than bone, or considerably

softer than bone, Your ear and the part of your nose
that sticks out from youf face is made of amtilage or
is cartilage covered with skin, se it is an élastic,

rubbery~type of thing, éo it would be more resistant

than skin, Bﬁt it wouldn't be as resistant certainly or

\ 2
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near as resistant as bone, Of codae"skin is kind of
elastic, Doesn't really take much to pund:in:e the
skin as you know, }You’ can cut yourself on a piece of
paper or blade of grass or something. So cartilage
is closer -- in hardness cartilage is cloeser to skin. -
In other words it is much softer than bome,

Q " What were your observations, dector, in
regard to this particular body whether there was fresh bone
damage cartilage damage or fluid in areas you mentioned
of the body the bullet passed through?

A In gunshot wound number one, the wound
to the left back, the fatal wound, after it went through ' |
thev skin it went into the left chest cavity, Captain Monte
at. one time had had apparently pneumonia or some kind of
infection in his left chest and he was left with adhesions

_or what we call pleurisy or pleuﬂ.tis so that lung was

somewhat scared and the tissue areund the 1ung was fibrous
or heavier, thicker than it should have been, Seo it
first struck this fibrous tissue, then the lung, then

the fluld-filled heart, and went through the cartilage

at the front of the chest before it exited the skin, And

it also when it entered, gunshot wound number ome

entered -- it entered between the seventh and eighth ribs,
between rib number seven and rib number eight -- it
chipped_a’ i._:l.ttie bit off_:ib' number seven, chipped a little
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- bit off rib number eight, and went on through all these
- various organs. Before it exited the body it went through

a solid piece of cartilage here in the anterior breastbone,

Q. Doctor, in your capacity as a chief medical

examiner or the medical examiner in that case what did ‘you

- determine, sir, as the cause of the death?

A ~ Gunshot wound of the chest, |
| MR, DULING: Excuse me just a minute,
pleaée. | '
THE COURT: All right,

BY MR, DULING: |
Q Dr. Jordan, from your examination of

this particular body and the entry and exit wounds that
you have described -aﬁd‘ 'par'ticu_Larlj in regard to the
chipped fractures that you mentioned, what effect, if
any, would that have on the bullets involved, sir? What
was the extent of the. damage to the bone and what effect
would it have, if any, on the bullets? |

A ‘ Damage‘ to the bone was minimal, Chip
factures are just that, they are tiny little fragments
proba_biy thelsiée of the head of a pin., Not as big as
't:be size of a head of a common pin, So they would have
potentially marked the bullets, scratched'them in some
way, but thé_y‘ ﬁvould not -- the bone in 1tse1f would not
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 have caused extensive damage to the bullet,

 say what calibre bullet caused the entrance and exit

by the same calibre bullets?

“lawer quadrant: of the ‘back was the first wound. Can you
~ state what the _time interval was between the two shots?

MR, DULING: Answer counsel's questionms,
please, sir,
'THE COURT: You may cress-examine.

CROSS-EXAMINATION -

BY MR, BARNES: |
Q Dr, Jordan, it ig true you can't

w ounds Captain Monte had?

A ' Is it true I cannot?

Q  Yes. | |

A _ That-ié true, yes.

Q ~ can you say whether both wounds were

caused by the same weapon?
A No, sir, I cannét

Q Can you say both wounds were caused
A - No, sir,

Q - You stated that t:he wound in the right

A No, sir.
Q Without knowing the type of gun,
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ammunition, or any other thing about the Wéapon used,
can you really state the distance of the shot accuraﬁely?‘
A I have stated the'diétance as,I'believe
it, Im 6ther‘words,-1 have stated that in gunshot wound
number one and in gunshot wound number two, because I
found powder on the gai:ments, _th.at I think both were within
‘the.eighéeen to tﬁenty-foﬁr inches or closer, and I have
already stated I believe that they were both close shots

and that gunshot wound number one, the fatal wound, was

~ @ very close shot,

Q . You stated that the seventh ahd eighth
ribs were both struck. 1Is that.right?- |

A The bulletlpassed between‘the‘seventh
and the eighth ribs, 'BeiéwAthe‘seventh and above the

Q What is the distange'between those two

ribs? |
A :Oh,'perhaps a quarter to a half an

inch, Probably closer to a half an inch. It all depends

on whether the person is breathing in or out at time,

The chest cagé changes.
Q From your measurements as far as the

‘distance from the top of the head to the entrance wound

number one, that is the left wound, and the exit wound

on the right front from wound one,'was it a downward shot
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" this direction,

from the back?

A Yes, sir, it traveled downward at I would
estimate round twenty-five degrees from the time it hit
the back until the time it exited the front of the chest,

Q : Se far as indicating on myself, if I were
the body that was struck, the gunshot would be going in
Is that correct?

A That's correct.
 THE COWRT: You indicated starting

forward ,but of course -

BY MR, BARNES: |
Q o 1 am sorry, 1 meantto indicate downward,
A The inclination is correct Of course the

bullet traveled from the left to the right. |
Q You made mention of powder burns, . et

cetera, Was any chemical analysis made?

A | Not by me. Well, excuse me. Before I

shut myself off here. No chemical analysis was made by

me, An analysis was made by me as a pathologist, however,

of the wound.,
Q I just want to know about the chemical

analysis made, and there were none? !
A Not by me, sir,

Q You stated that soﬁetimes when a bullet
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! passes completely through a body that it night be
2|  wiped clean, or rather than really being wiped clean,
s that so much would be wiped off that it icould not be

s cjetécted with the unaided eye or with just & microscope?

5 A " That's correct, |

6 Q Is there a technology for finding such
7 things as bleod, skin, fiber, and 8o forth on bullets,
o even though 8 microscope can't detect it? |

o ‘ A __ Yeé. there is}such‘technology.

o Q All right, good.

n , You stated :ea_rlier that a bullet sometinmes

2 | can go all the way through 8 bedy and stop just short of

13 coning out? )
14 A ~ Yes, sir, that does happen. .
s Q ' That is & possibility, 1Is it also

18 possible that & bullet could go straight through a body,
7 completely traversing the width of the body or depth
e of the body, and then go through another object?

19 | A 'Oh, yes, same calibre bullet. I have

2o .seen '1t~ bappen fn both cases elther way,

= Q So call it the shorter example or even
- 2e the farther much ﬁxore pwerfui example are equally

23 possible?

24 A Yes, sizx,

!

25 ~ MR. BARNES: Thank you, doctor. No
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AWho is your next witness?

"MR. DAVIS: Investigator Lloyd.

E. M. LLOYD, called as a witness on behalf of-

- the Commonwealth, having been first duly sworn, was

examined and testified as follows:

DIRECT EXAMINATION

BY MR. DAVIS:

Q Sergeant Lloyd, would you state your name

and your occupation, please?

A E. M. Lloyd, Sérgeant, Diviéioh.of.

"Investigation, Department of State Police, Richmbnd,

Virginia.
Q  How long have you been so employed,
Sergeant Lloyd? | - '
| A Since 1941,
Ql - ,Sergeant Lloyd, calling your attention

to the ilth dayvof November 1971, did you have occasion,

sir, in your’capacity as a state police investigator to

respond to the Powhatan County Circuit Court? | |
A Yes, sir. |
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Q What was your purpose in responding there,
sir? | |

A The results of a shooting that had
occurred in the courthouse approximately one hour before
my arrival |

Q Now, when you responded to the courthouse,v

sir, what, 1if anything, did you do?

A - I assisted Investigator Hiilman in the
location of~evidence-ahd'1 interviewed potential witnesses
who had been present in the courthouse. |

| Q ‘  ~ Now, sdﬁsequent to-you arrival, sir, did
you have occasion to §earch foflphysical evidence? |

A Yes, sir. |

Q Did you in fadt'recover soﬁe things while
you were there, sir?

) A - Yes, sir.
Q:‘: Sergeant, I'm going to hand you what

purports to be marked Q -1 and ask you 1if you can identify

that, sir?
A | Yes,'sir. This is the projectile that

'1was recovered from-thevgeiling in the middle of the

- courtroom,
| | Q Did fou recover that yourself, sir?
A - Yes, sir. | |
_ Q-‘v After you recovered it, sir, what 1f
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|
‘anything, did you do with it?

A ' i gaéevit to Investigatbr Hillman on the
23rd day of November 1971. |

Q All right,'sir. Did you keep custody of
it until that tima? | B

A Yes, sir.

Q Now I hand you,gsir, what purports to.be
| marked Q-2 and ask i{f you can identify that, sir?

A ' Yes, sir. This is the fragments that I
‘recoveréd from a rafter in the left-hand side of the
:coutthouse in the ceiling after it had passed‘through the

ceiling. _ .
Q What, if anything, did you do with that

“after ycu recovered 1it?

} ' A' : I also kept thia in my possession and 1
gave this to Investigator Hillmnn on the 23rd day of
lNovember 1971. | _
Q What type of projectile is that?

A This 1is fragménts of lead, small particles.
"Q Referring back to Q-1, what type of
.|project11e i1s that? _
-!' _ A ~ This is a lead projectile.
Q Now, sir, I hand you what purports to

!be -- what 1s marked Q-7 and ask 1f you can identify that,

sir?
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_A | Yes, sir., This is the lead projectile

-Jthat was recovered on the ground beneath the floor in the -

room which was marked 'Private,” where the toilet was,

aftar it had hit the wall.

| Q - What, sir, if anything, did you do with

that projectile? _

! A 1 also kept that and I gave it to
!Investigator Hillman on the 23rd day of November, 1971.
| Q Sérgeant; I'm going to hand you these
| tWwo photographs, sir, and aak you if you can 1denti£y
those pho:ographs?

MR. JANUS: May I see them first?

MR. DAVIS' Sure. Excuse me, Mr. Janus,

A - Yes, sir, this-is :he photograph of the

" 'bullet hole in the ceiling in the center of the courtroom,

,BY MR. DAVIS: ,

Q ‘Would you point out to the ladies and
gentlemen of the jury what you are referring to, sir?
? : A, Referring to this dot here as being the
 bu11et hole in the ceiling in the center of the courtroom.

Q - All right, sir. Now, the second --

what i3 the second photograph?

_ A This is also a bullet -- photograph of
'a bullet hole in the ceiling but to the left-hand rear
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Q When were these photographs taken,
Mr. Lloyd? |
| A May 12, 1972.

Q All right, sir. Did you take the

 phocographé, yourself, sir?

A ‘ Yes, sir,
Q Were they the same holes as the holes

that you recovered the projectiles you have testified to

“on the day'in question?

A Same holes at the same location I had

obgserved November 1971.

Q What date-were’they‘taken'on, sir?
A May 12, | |
Q I hand you two other photographs and ask yo

Af you can identify :hose?

MR, DAVIS: Judge, I'm goiﬁg to try to
{ntroduce them all in bulk if the court doesn't
mind, | | |
' THE COURT: All right, sir.

BY MR. DAVIS: -

Q All right, sir. Sir, could you identify
thosé two, pleasg?
A Yes, sir. This is a_photograph of the

|
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toilet section in the room marked-"Private,” and this is
the bullet hole in the middle of the door.

Q All right, sir. Would you remove your

- finger so the jury can see?

Now, what's the other photograph depict?
A . This is the photograph after the door
was open showing the hole in the wall inside the toilet

below the switch box. _
Q Would you show the hole to the ladies and

gentlemen of the jury?

A This_hole.
Q . Relating to that hole where did you
finally locate the projectile itself?

A : Immediately under the floor on the ground

‘after it had gone through the wall section.

Q Sergeant Lloyd, did you havg occasion to
take that photograph, sir?
'_ | Yes, sir, I did.
Q Would you explain to the ladies and

*.gentlemen of the jury what that photograph depicta, please?

A ' This photograph reflects the scene or

the area from inside the front door looking in the northern

direction,
Q Did you have occasion also to take this

photograph, sir?
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. from the courtroom into the jury room.

N Q  For what purpose was that photograph taken,

" the door.

Yes, sir, I did.
All right, sir. What does that photograph

depict?

' A | This is a photograph of the door that's
'marked "Private,’ Behind the clerk's desk.
Q. Did you have oécasién, sir, to take that

‘'photograph? | o

A Yes, sir, I did. |

Q All right, sir. What does that photograph

depict? | ,

| A This_ié alphotograph of the door leading’

{

iSergeant Lloyd?
! A That also had a bullet hole in the door

| and also where a bullet ricocheted off of the molding at

!' Q All fight, sir, would you point out to

'.the ladies and gentlémen_of the jury where that bullet hole
( ' '

18? _ |
! A That bullet hole is three and four --

three feet four and one half quarter inches from the floor
l'approximately three inches from‘che ddof -- edge of the |

| door on the left-hand side.

i
|

Q All right, sir. Was there another
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indentation in the door, sir?

A It was up at the top. I don't think it
reflects in this photograph. ' ,

Q All right,.sir. Did you have occasion to
take that photograph7 |

A Yes, sir, I did. | |
- Q All right, sir, What does it refiec;?
A It also reflects a bullet hole in a chair

" and where the bullet ricocheted off the counsel's table,

Q o Will you point out those areas to the
ladies and gentlemen of the jury, please’ |
A This is the chair with the hole and this
1s the spot where it ricocheted off the counsel table._
MR, JANUS" Are you offering a11 of theso
in evidence at- this time?. :
_ | MR. DAVIS: As soon as I get through, I -
‘am offering them in bulk. | |
| MR. JANUS., I may have specific objections
to Lndividual'piccures, your honor, for different
' roasons as they come in. | | |

THE COURT: All right.

BY MR. DAVIS: ,
‘Q , All right, sir, did you have occasion to
take this photograph? | '
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o A | Yés,-sir.
2| | Q What does it depict?
|
s | A - It reflects a hole -- bullet hole in the

lfloor in the cabinet section in the jury room, which is

this hole right here.
|

Q. All right, sir. Did you have occasion
Ito take this photogfaph? | | -
A‘ Yes, sir; I did.
| Q@ What does it depict? ‘
| A It refiectsvawbullec hole in the door

that's marked "Private,” behind the clerk's section in

~ |the courtroom,

| . ' '
' Q - Would you point out where the bullet hole

hs? | .
A This bullet hole is fifty-two and one-

| eighth inches from the floor level, and it is four and

one-eighth inches from the right hand side of the door.
' Q And lastly, sir, did you have occasion
to take that photograph?

l . A Yes, sir, I did.
Q ~ What does that show, sir?
l ‘ A ~ This shows the-interior of the courtroom

looking from the counsel's table to the front door as we

o
look out,

| This also reflects the arrangement of the seating,
! .
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Q While you are at this phbtogrﬁph,
Sergeant Lloyd, there,appears to be some type of --
A Yes, sir. | |
Q -~ stuff on one of those benches., Can
you explain what that {is, pleaSo? | |
\ A Yes, sir. That is a varnish type stain
hnt had been on that bench some two-or three years prior‘
to this when they renovated the courthouse.. |
_ | Q‘ Would you show the 1ury what you are
talking about? | o |
A That 1is thevstain:on this bench here.
MR.,DAViS: Judge,'pleasg the couft, I
_ mdve to iﬂtroduce theﬁ.in bulk‘as Commonwealth
~ No. 13 or 14. o |
| | THE COURI" Mr.'Janus, you see which oﬁe
you. wanc to object to? ‘

MR . JANUS: M:; Davis hasn't numbered
thqﬁ fbr identification,-so it is a little
difficult to object;

'This_bnezis_immaterial, it has no
probatqciye'value-to the juty, because the

- defendant has already_offered pictures of the
same thing., It i8 just cumulative.
| THE COURT: Let me see it.

MR. JANUS: I would submit it has no

JAIME & BROWNING
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E. M. Floyd - Direct ' _ 483

20

24

285

probative value. I don't object to it strqnuoﬁsly
except that it is cumulative,

MR. DAVIS: Talking about not objecting

_'to,it} 1 see no reason why the photograph can't

go in. It depicts the courthouse as it was on
that day in question. |
. MR, JANUS This is the defendant's
exhibit that we already fntroduced.
THE COURT: Well, I don't think it will

hurt 1£f {t goes in, I wiil o?errule your objection

" on that,

MR. DAVIS: Just keep the photographs
in sequence, judge, that's all,

MR. JANUS: With regards to che picture
of the chair, your honor, 1 am sure it will be
elicited on cross-examination, but it can certainly
give'the'iﬁpression to the jury that the chair
was in that exnct posicion, whereas thie picture

was taken on May 12, 1972, and we don't knaw

-whether the chair_wasvin that position or not.

The chair itself has been introduced in evidence,
and obviously you can see a hole of some kind 1n
ic. |

MR, DAVIS: Judge, the picture is

introduced fot the purpose of the ricochet that's
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1"

t2 .

13

20
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22
23

24

" those?

shown there, and Mr, Lloyd has testified the

pictures were taken Mny 12, 1972, and it is quite
- -obvious to anybody of knowledge the chair's

-probably not back in the exact spot it was in,

The table itéelf is not movable, and therefore
the picture is offered for that purpose. '
THE counr- I will sustain the objection

as to this one.

MR, JANUS: With respect to the picture

of the door, your honor, this particular one the

door seems to.be cracked., This likewise was

- taken on May 12, 1972. There would Be no way

the jury would know that the bullet came in at

: a-certaiﬁ direction on November 22; 1971. If

the door was cracked ?—-Mr. Lloyd of course wasn't

there, and if the door was opened or shut of

course it would affect the angle of --

THE COURT: All right, I sustain the
objection to that. | _
MR. JANUS: His honor going to lable

THE COURT: 1I'll lable them as Exhibit
A, B C, and D, I will make it 14 and then 1I'l1l
make them A, B, and C. '

(S0 marked by the cdur:{)
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o _ MR. JANUS: 1 have no further objections

2 ! : to the admission.

s | MR. DAVIS: Judge, for identification

a ] o purposes I will ask the court could Q-1, 2, and

5 ,l | 7 be marked and accepted as Commonwealth exhibits?
. 4 R o vi'THE COURT: All right; sir., Bring them

f ll o up. How many is there, Mf. Davis? Three? |

8 .i : MR. DAVIS: Three. R woﬁld like to

ol | separate them if possible,

ol | THE COURT: All right, sir. This will
A It be 15, | |
w| - MR. DULING: Is that Q-1, Mr. Davis?

13 S | MR. DAVIS:, That's Q-1, yes, sir.
e | o " No. 157 . _

1 . . ' THE COURT: Um-hum. All right, that's

e f | 16, Q-7 will be 17.

1 ' ' ., (So marked by the court.)

w |, BY MR. DAVIS:
20 i T Q.v Now, Sergeant Lloyd, did you have
| ﬁ'}l occasion at the request of our office on May 12th of 1972
- 22 ]-to go to the Powhatan County Circuit Court with Captain
23 | . Netherland, Investigator Hillman; and then-Commonwealth's
24 | - attorney Mr. Davila --

as | , A Yes, sir.
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4-18'
1 Q | -- to take certain measuréments?
2 A Yes,Sir.
3 Q | All right, sir. Would you relate to the

court what transpired while you were there, sir?
A At that time measurements was taken of
Captain Netherland as hestood in the ~-- near the front

entrance of the courthouse in a position as if he was

firing a weapon towards a door marked 'Private." At that

time his hand was five feet eight inches --
| MR. JANUS: Your honor, I would have a
_motioh outside the presence of the jury.
~ THE COURT: All right, ladies and
genclemen of the jury, will you retire to your
room a moment, please?
| (The jury withdrew ftoﬁ the courtroom.)
MR. JANUS: Your honor, I object to
Mr. Lloyd's testifying as to measurements that
he ﬁook on Netherland's body from the end of a
Projected waapon that would be extended. I have
- no objection to. him testifying that he measured
the bullet holea, their height from the floor

or ceiling or what have you. I would object --

the court has previouuly»ruled in the Jefferson

trial on a gimilar objection I believe and

allowed Mr, Lloyd at that time to testify to the
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10

1

14

17

20
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24

measurements from the floor or ceilingvphysically,
but from any experiment from where Mr. Netherland
may have been and his approximate position, then
we would object to it.

THE COURT: All right, Mt. Davis?

MR. DAVIS: Judge, please the court,
Mr. Netherland's already testified in this trial,

and there wasn't ahy objection to his testimony -

- that he was standing in the position he was

standing on the date in question, November 22,
1971, and that the measurements were taken by
Mr. Lloyd and that he was basically in the same
position, I submit to the court it 15 a matter

for the jury to determine its weight and value,

and it's been permitted before in the Jefferson

case. I correct Mr. Janus a little bit. The
éourt did allow it in the Jefferson case, if we
are going back to that., Didn't allow the

photograph; however, that's the only thing wasn't

- allowed. And we are not offering the photograph

in this particular case.

THE COURT: 1I'll let sérgeant Lloyd.
testify how high his-hahd was off the ground and
where the bullet went through and how far he was

avay from the door. I think he can measure how
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E. M. Lloyd - Direct 488

20

2t

22

29

24

far he was away from the door, but no drawing

the tape measure to show the line of the

projectile,

MR. DAVIS: 1 am not going to offer that,

THE COURT: All right., I think that does
away with your objection; doesn't it, Mr, Janus?

MR. JANUS: Yes, sir. |

THE COURT: All right, sir.

Return the jury, sheriff.

(The jury returned to the courtroom, )

THE COURT: All right, sir, Mr. Davis.
*

BY MR. DAVIS:

Q Sergeant Lloyd, returning to your testimony,
sir, did you have occasion to measure the distance from
%he floor where Captain Netherland was standing to his

hand as it was extended?

A Yes, sir.

-Q And what was that distance?

- A Five feet eight inéhes.

Q" - Did you likewise have occasion to measure

the distance from the floor to the bullet hole that was
in the door marked "'Private"? - |
A -Yes, sir,

Q - All righ:, sir. What was that measurement?

JAIME & BROWNING
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20
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1 A It was fifty-two and one-eighth inches.,
‘It has, however, a sixteen-foot rise -- sixteen-inch rise
Ibetween the courthouse floor and the floor where the
door was measured. |

Q Why is that, Sergeant Lloyd?
| _ A Because it is a rise area as it is here.
You come up two steps to get ﬁp into the clerk's office
;and the judge's chambers.
Q Now, did that fifty-two inches --

' fifty-two and one eighth inches --

f

A Yes, sir.
Q Did that include the sixteen-inch raise?
| A No, sir. :‘ |
! Q That was in addition to it?
| A That's correct.
) - Q ~ Sergeant Lloyd, would you take Defense

l | -
'Exhibit No. 1 and ralate to the ladies and gentlemen of
|the jury what you are talking about when you say ''rise'?

: A It reflects the two steps here in the

| corner of the right-hand side, which are eight-inch»stepq.‘
Ilt is a sixteen-inch rise from the courthouse floor level
to the area of the door marked "Private," the bottom of
lthe door.
- Q Sergeant, did you also have occalion to

lmake measurements of the bullet hole that traversed the
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20

22
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23

door to the rest room in the rear of the private door?
A Yes, sir, I did.

Q All‘right, sir. What were your measurements
as to that?

A That bullet hole is fifty-five and three-“
quarter inches from the bottom of the door, and it is
eleven and one-quarter inches from the left-hand side of
the door. | - .

Q  Is that the door marked "'Private" or the
other door, sir? :

A That's the tollet door itself.

Q : Now; sir, during the investigation did
you have occasionlto -- as relates to.the projectile hole
on the door marked''Private," to place an instrument |

through that door, sir?

A Yes, sir, I did.
Q What type of instrument did you place
through 1it?
A A lead pencil;
- Q All right., What was your purpose in
doing that? |
A To determine the direction of travel.
Q What were the results of your test?
A Iﬁ came out of the back side of the door

- on a slight angle.
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' Q In which direction, up or down, sir?
2 A Up.
s Q Sergeant Lloyd, do you know what effect

20

21

23

24

Ithe grain of the wood would have on a projectile, sir?

' | MR, JANUS: Your honmor, I don't think the
( sergeant is qualified as a ballistics expert.

| ‘THE COURT: I think that would be purely

i speculative, Objeccidn sustained.

"BY MR. DAVIS:
- Q Sergeant, when you were present on

' May 12, 1972, with Captain Netherland, did you have

| occasion to observe the distance from where he was

|standing to the back of the courthouse?
i : A To the back of ﬁhe courtroom or the back

‘of the courthouse? | |

! Q ~ Excuse me, ‘the back -- to the door marked
| "Private" is what I am getting at. |

| Yes, sir, I did,

How far was that?

From where he was standing to that door?

Ybs, sir.

> 0 > ADl!S

Thirty-six feet two inches.

MR. DAVIS: Sergeant, would you answer

| Mr. Janus's questions, please?

i . NORFOLK, VIRGINIA
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. BY MR, JANUS:

THE WITNESS: Yes, sir.

CROSS-EXAMINATION -

~ BY MR. JANUS:

Q Sergeant Lloyd, on May 12th when you went

there, you just -- Netherland put himself in the approximate

position of where he recalled being some six months before.

Is that correct?

A That is correct.
MR, DAVIS: I object to that, judge.
That's not the testimony. - | '
THE COURT{' He asked.him the question
and he answered and he said that's correct.

Objection is overruled.

Q If the gun was fired from a five foot

.’eight inch height', approximately, and it hit something'

four foot six inches off the g:ound on the same plgne,
then the path of course would be downward slightly. Isn't
that correct?

A Yes, sir.

Q And with respect to the doors marked |

"Private' and the door to the jury room, you weren't

JAIME & BROWNING
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20
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-! ‘ redirect?

| present in the court on November 22, 1971, when the

Jincident'actually took place, were you, sir?
! ' A No, sir. |

N Q So you don't know of your own knowledge

' whether those doors were closed, slightly ajar, or wide
iopen? |
A I do not. .
MR. JANUS: Are'these the pictures,
Mr. Davis? -

THE COURT: No, here they are, Mr. Janus.

MR. JANUS: I don't have any further
questions of Sergeant Lloyd. _
| 2 _ THE COURT: Any further queétions on

MR, DAVIS: No, sir, I have no more.
| : THE COURT: All right, sir, may Sergeant
| ' Lloyd be excused? - '
MR. DAVIS: No, sir. |
| : : THE COURT: All right, next witness.

| . MR. DAVIS: Mr. Hillman, please. |
" S This testimony would be & little lengthy.
| . Could we have a five-minute recess before we
- start? | | . A
l | THE COURT: We h@ve only been going less
than»an hour. If you need a reéess'we will take
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' A I believe that 1s correct.

.| - Q ~ And the 1nvuttgntion further revealed

; : 't:hat the defendant Jms Washington had no such lacerations
a sbout his wrist or person, did he?

s | A' | That's correct.
ol MR, JANUS: Thank you, sir.
. o THE COURT: Any further questions?
s o } MR, DAVIS: I have none, your henor,
o| ~ THE COURT: All right, Mr. Hillmen,
S MR. DAVIS: Special Agent Poppleton,
o please. |
18 : RICHARD J, POPPLETON, ca'ued as & witness on behalf

e | of the Commonwealth, having been first duly sworn, was
17 examined and testified as follows:

e . DIRECT EXAMINATION
20 |
= | BY MR. DULING: |

22 | - Q Please state your nama?

es | . A Richard J. Poppleton, P-0-P-P-L-E-T-0-N.

2a | ' Q' What is yeur occupation or profession,
‘2 |  Mr, Poppleton? | |
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| A - I am a special ngeht of the Federal
Bureau of Iuvestigatiqn assigned to the FBI laboratory
in Washington, D.C. |

Q - How long have you been employed as an
FBI agent, sir? |

A Little bit more than twenty-seven years,
sir. | |
| Q What are your present duties with the

| Faderal Buresu of In#estigation?

A I am assigned to the firearms _
identification section of che,rni labordtory; and in that
gection I conduct microacopic examinations andxcanparisons
of markings on buliots ind cartridge éases to determine -

- whether or not a particular ammunition apactnan was fired

from a parcicular gun,
‘I also conduct whac are known as gun pouder tests
in the field of firearms identification. And these are

~ microscopic and chemical examinations upon articles of

clothing worn by victims ia shooting cases to determine
from a microscopic aﬁd chemical examination of these
garman:s_:he'approxinate'uhzzle-co~garmant distance at
the time a particular shot was fired. |

In the field of firearms identification I also
conduct wh#t are knawn‘aé functional tests, and these
are mechanical ces:s]pérfornnd on guns to dotarmino,
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22

23

. 24

28 |

'nugber one, whether a weapon'is in'proper'operatinggcondition

whather_or'ndt a gun will fire qéc1dedt1y without pulling
the trigger, tests;to deta:mine‘triggér pull, that is -
' ' © MR, JANUS: Your honérf-é excusefme.
Mr. Poppleton. S
Your honor, 1£ the purpose of thie is to
establish his qualifieations as a firenrm .
identification specinlist I would stipulate he
is qualified in that area. |

BY MR, DULING:

Q - Agent Poppléton.'ware'your du;ies similar
in 1971. '72, and '73, sir? N | _'
A Yes sir, they were the same duties :hen

as they are now.

'Q I take it, air, you hsve had occasion
to tastify as an expert bafore. 1Is that correct, sir?

A ' Yes, sir, I have, o o

Q - on roughly how many occasions? B

' L o Slightly more than four hundred caies, sir,

_Q  What do you mean by the term firearms |
identification? | | | -

A | Flraarms 1danc1f1cation I believe as

previously described is a microscopic examination and
study of mnrkings on-bulle;l and cartridge cqses to

JAIME & BROWNING .

CERTIFIED SHORTHAND REPORTERS 22:;

COURT REPORTERS
NORFOLK, VIRGINIA -




14-56

; o ._R;'J._Poppléton”- D1rect o ' 524

10

12

14

22

24

‘daternine from an examination of those microscopic marks
'and a comparison of same whether or not a parcicular
vhullet qr'ca:tridge éase vas fired by a'particular gun._'
| Q Agent Poppleton, did you have occasion |
' to raceive some items from Iuvestigacor Hillman sitting
| On |y right, sir? ' '
| A Yes, 1 did. On November 26th of 1971
Investigator Hillman delivered certain itemn of evidance
lto me, ' D .
. MR, DULiNG If your honor please, with
. the court's permission I would lke to take this |
| , table that' a_empty here and move it over in front‘v
| '~o£':hé jury so that I ﬁighc Eéntinné ny exiﬁination
of Mr, Poppleton. |
|  THE COWRT: A11 right, sir.
MR. DULING: Sir, if you would scep down
o hare X think it might fncilitate mntters.
3 | | I need Exhibits 7, 9, and 11, sir, t:he -

! three waapons; And 15, 16, and 17,

| THE COURT: They have been nnrked for
idantificatton, but they havc never boan
1 - 4introduced. o

' BY MR, DULING | |
b Q Agent Poppleton, I'm going to ask that
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.you first look at Commonwealth's Exhibit No. 9 and tell

me whether or not you have ever seen it before?
i .

L A Yes, sir, I have seen this revolver
before. Commonwealth's Exhibit 9, -
Q ‘What were the circumstances under which

‘4t came into your possession?
A I received this from Inve-tigator Hillmnn
1n che FBI laboratory on Novamber 26, 1971.

o _ Q I'll ask you, sir, to look at what has

‘& marking at this time of Comnonwealth's Exhibit No. 27
'and ask you whechar ‘or not you have ever éeen 1t bafore?
Have you ever seen chose before? | | |
A Yes, sir. coumonwealth 8 Exhibit 27 vas
'also received by me from Inveneigaeor Hillman on November
26, '71, in the FBI laboratory
| Q And where were they uhen you received
chem. sir? Were they loose?
A  These items contained in Exhibit 27 were
'loadad into the Exhibit 9 revolver when Investigator
Inillnnn delivered this evidence to me in the laboracory.v

Q Now. for the purpoceu of your examination,

‘sir, uhat idsntifieation warking, if any, did you put on
the Commonwealth's Exhibit Wo. 9? |

A On the crane, which is the vertical
portion of the gun h@nring'thc serial number, which is
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hidden by the cylinder when the action 13 closed, I placed

8 specimen mumber and my initials at the time'I received

‘the gun from_Invastigaﬁor Hillman,

i

!

&

. - Q And what 18 the specimen number you put
on that exhibit? : |

A I referred to that as specimen 23,

Q Would'you_mnfk that on that card, sir,

so that I might keep thease wéapbhs'st:aight?

A (pid so0.)
MR. DULING: Do you object, Mr. Janus?
MR. JANUS: No, sir. - |
MR. DULING: If youf honor please, with
" the court's permission, for the purposés of his
testimony I am going to attach that to this
weapon. | | |

THE COURT: All right, sir.

BY MR. DULING: | |
Q 1 believe you testified that those

cartridgeé were in this weapon. Is that correct?

A Exhibit 27 contains four cartridgas and
a carciidge case, all of which were in Exhibit 9.

Q '~ Deseribe thosé, if you will, please?

A The four éartridges and the cartridge

case, or the pall or the empty cartridge case, if ydu
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20

24

will, which were contained in Exhibit 9 are caliber .32-20

'Winchestér cartridges and one cartridge case. They are

of western-manpfacture;

Q -1 shqﬁ you now what is marked as
Commonwealth's Exhibit No. 11 and ask you if you have seen
it before? | . |

A Yes,'éit. Commonwealth's Exhibit 11 was
received by me from-Iﬁvescigatdr Hillman on November 26;
1971, in the laboratory.

Q }'And what type marking, 1if nﬁy, did you
putvoh it, sir? A | ‘

A | On the crane of this gun in the same
location as the markings I placed on Exhibit 9 revolver
I placed a symbol number K-2 and my initisls.

Q | Qoﬁld you plaée that, sir, on that card'

"and attach it to that weapon, please, sir?

A (did s0.)

Q@ 1 show you, sir, what has a tentative
marking of Q- 13 and ask you 1f you have ever seen those
items? | )

A The item which you refer to as tentntively

marked Q~13 contains two cartridges and three cartridge

- cases which were received by me from Iuvestigatorluillman

on November 26, 1971. _
Q  And where were they when you received
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i | those? , o o |
2 || A Tﬁese 1tam§; the'twO»Cartridgea and thé -
s |, three cartridge cases, were loaded into the Commnnwealth sif
a Exhibit No. 11 revolver, which 1 referred to as specimen
s | K-2, the two cartridges and three cartridge cases.
e | Q 1 show you now, sir, what appears to be
5|, Commonwealth Exhibit No. 7 and ask you if you have ever
.~ e| seen it before? | - o
5 . A Commonwealth Exhibit No. 7 was received
@ by me from Invéatigato: Hiliman and on the same date as.l-

u |l the other gunévwerc referred to,Ain the FBI Iabordtory.}

"nz i A Q  Vhat markiﬁg,'if any, did you'placé on .
13 1t? . .
«|l - A on the crane of Commonwealth Exhibit No. 7.

s |! I placed a aymbol K-1 and my 1n1t1ala at thc time 1

e 'rece1Ved this item. o |

17 B : Q Wouid you mark that, please, air, on that
18 ?: card and attach it to that gun?

w | A (Did so.) o

20 | : QI show you now, Agent Poppleton, the

‘w| object of this envelope indicated Commonwealth Exhibit

22 No. 26 or a Q-9 marking. Have you ever seenxthose before?
es || Incidentally, are the mnrkings that I refer to

24 || 88 Q markings, were they made by you,-sir?

28 | _ : A - Yes, nir, they_ere.' The item which 1is
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i centatively marked Qe9vcontaLns four cartridge cases and

one car;ridge, whioh'alllof the,icems 1n‘thio enveiope
were received by me from Inveatigetor Hillman on November
26th of 1971, and all of these items, namely, the four
cartridge cases and the cartridge, were at the time
recelved by me loaded into the Exhibit 7,re901vof which
I referred to as K-1. o | | |

Q | Now,.before'vebgo furcher;_Agent
Poppleton, wiil you explain to the members of the jufy |

' the. significance, 1f any, of the K prefix or che Q preflx_

on any of these envelopes or weapons?

A Normnlly, the use of a K itam or a Q

_item in our means of marking evidence in ‘the FBI laboratory

13 strictly a selection made by the examiner. Normnlly,_

& K item would refer to an object whose source is known
and & Q iten is normally referred to as an item vhose
source 1is questioned at the tine it 18 received in the
laboretory. The fact that an item is marked K or an item

is marked Q for my purposes in my examination they were

 1abe1ed-as such in order that I would know that I am

comparing 8 Q versus a K. I normally would‘not compare

two Ks with each other. But fo: the purposes of'matking

. evidence any -- they could'be‘cailed'x Y; and Z or A, B,

~and C as far as meaningful examinacion is concerned.

Q Agent Popploton, 1'11 hand you now what s
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marked as Commonwealth Exhibit No. 22 -- it has a reference

. Q-8 -- and ask you to ‘open the envelope and tell me whether

" or not you have seen that 1tem?

A The item mrked Q-8 is a bullet which was

received by me in the FBI laboracory from Investigator .u

"Hillman on November 26th of l971.

Q And was 1: received 1n that envelope.
sir? o
A It was, yes, sir. -
Q  What is the notation on the top of that
envelopae? | | | | o
| A  The notation 1is "Recoverad from dnder.rug

in front of clerk's bench.”

Q ~ Now, what, 1f anything, did you do with
ﬁhat particﬁlat object when you received it from -
Investlgator Hillman during the time of your tests?

A Well, after marking this item, whlch l

- marked Q-8 and my initials, I then examined this bullet

to determine, number one, its caliber, and to determine

~ whether or not this bullet'wus'fired by any of the guna_

submitted to me by Investigator Hillman.

I examined the bullet Q-8 -- Commonweglth Exhibit
for identification No. 22 is the bullet I refer to. I
found it to be aicaliber thirty-two -- that's point

" thirty-two dash twenty Winchester bullet of Winchester

JAIME & BROWNING

CERTIFIED SHORTHAND REPORTERS . 230

COURT REPORTERS
NORFOLK, VIRGINIA




14-63

R. J. Poppleton - Direct 531

10 |

~ No., 337102, This gun was designed to chamber and fire
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- those produced by the Exhibit 9 revolver,

dash Western manufacture. 1 examined the rifling
impressions on'Commonwealth's Exhibit for identification
22 and I compared the riflghg impressions on this bullet
with taest bullets which I‘fired‘from-the‘three revolvefs;
Commonwealth's Exhibits 9, 11, dnd 7. I found this

bullet to be the same caliber and caliber type, that {is,

~ caliber .32, caliber type .32-20, as ‘the Exhibit 9 caliber

.32-20 Winchester Colt police positive revolver.
Q Would you hold that weapon up?
A '_ Commonwealth's Exhibit 9 bears serial

.caliber +32-20 Winchester cartridges.

MR. DULING: If your honor piease, I ask
:hat the record show that's been identified as
Captain Monte's pistol,
THE COURT: All right, sir, the :écord
will s0 show. |
A I found that the:barrel of Exhibit 9
revolver was rifled with éix grooves and that those grooves
twisted to the left or in a  counterc1ockw1se direction.
I measured the lined and grooving impression or the groove
impressions on the surface of Exhibit 22 for identification
bullet and I found that the rifling impressions on | '
Exhibit 22 for identification bullet were the same as

‘ JAIME & BROWNING 31
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Q What comparisons, if any, did you make

with that bullet in regard to the other two weapons you

had in your possession?

‘ A “In my comparisons between the Exhibit 22
for 1dent£ficotion bullet and the other two revolvers,
Exhibits 11 and 7, I found that this bullet, Exhibit 22
for identification, could not have been fired from eicher.

of those two guns, 11 or 7, on the basis that the rifling

3 charactéristies_on the Exhibit 22 for identification

bullet are different from those produced by the barrels
of Exhibit 7 and 11.

In addition, the Exhibit 7 and ll guns are of‘an
entirely different caliber, namely, .38 special whereas -
Exhibit 22 for identification is a .32 caliber bullet.

Q | Did_you have occasion, sit, to compare
that bullec,‘Commonwcalth's Exhibit No. 22 that you have '

been tolking about, with the'bullets or casings that were

found in each of those weapons when you received them?

A Yes, 1 did. A
- Q onuld'you_relcta'what you did and what
you concluded on that? |
A 1 found that the Commonwealth's Exhibit
22 bullet is the same caliber and the caliber type and

manufacture, that 18, .32-20 Winchester bullet, of

Winchester-Western manufacture, as the bullets contained

JAIME & BROWNING _ - 2
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{1n the four cartridges of Exhibit 27, which”cartridges'
‘'were removed by me from Zxhibit 9 in the laboracofy.

| Q I will show you now, Agent Popplécon,

fCommonwealth's Exhibit No. 20, previously marked-Q 5,

-and ask you to open that envelope and te11 me whether or
‘not you have seen it before?

| A Commonwealth's Exhibit 20 is a lead bullet

t

which I raceived from Investigator Hillman on November
lze 1971.

Q - Did you receive it in that envelope?
- A Yes, sir, I did. |
! What 13 the notation at the top of that
jenvelope?
- A" The top of the envelope is noted "Recovered

!
'from floor at door to jury room.

1 Qe - And what examinacion, if any, did you make

. of that fragment or that bullet?

| A Commonwealth's Exhibit 5 -- or

Conmouwcalth's Exhibit 20, correction, which I labeled
'Q-S in my examination, I found to be a caliber .38 special

lead bullet of Remington-Peters manufacture. 1 found

|
|

_!that it was fired from a barrel which was rifled with

8ix grooves which twisted to the left or in a
: . .

fcounterclockwise direction. I found that Exhibit 20 is

lbadly mutilated and deformed., There were not emough
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microscopic -- that is, 1nd1v1du¢1 microscopic characteristics

‘gun; however, I found that the rifling ' characteristics

‘revolver, which I labeled K-1 in the laboratory, and

been fired by Exhibit 7. On the basis of caliber --

’fired by the Exhibit 9 revolver.

on ita_surface'for mg.té identify it with a particular

on the surface of this bullet were like those prbduced
by the .38 special Colt revolver CQmmonwealth'a Exhibit
No. 11. . |
| MR. DULING: If ybuf honor please, I'd
ask that the record show that that's been
identified as Captain Nethetland's pistol.
THE COURT: All right, 1t will so show,

BY MR. DULING:

Q Go ahead, sir.

A By the same token, I found that the
rifling impressions on ch§ surface of Common&anlth'é
Exhibit 20, again which is a .38 special bullet, are
differen: from thogse produced by the barrel of Exhibit 7

therefbre-Commonwealth's Exhibit No. 20 could not have
Exhibit 20 I found to be a .38 spacial bullet, Exhibit 9
revolver is a .32 20 Winchester revolver. On the basis

of caliber alone the Exhlbit 20 bullet could not have been

Q Hhat couparinon. if any, stt, dtd you
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make in regard‘to the cesingsvor bullets that you found
iin each of the weapous when you received it?

A I found that the Exhibit 20 bullet is the
Iseme'caliber»;38. caliber type .38 special, and manufaccure,
‘Reudngton -Peters, as ‘the bullets of the two cartridges
which I removed from the cylinder chambers of the Exhibit 11

revolver.

! In addition, the cartridge case contained in

' Exhibit 28 is a .38 special cartridge case of Remington-.

Petera manufacture. The Exhibit 20.bu11ec is the type of
pullet originally loaded into that cartridge cese.
| The bullet Exhibit 20 is a solid lead bullet.
It does not have any coacing on it such es.copper,.as do
other bullets, or maybe brass, which ocherfbullets |
icommerically mnqufactured have.qn_the surfeces;

Q - Agent Poppleton, I would show you now
%hat's marked Cowmoneeelth's'Exhibic 21 or Q-6 and ask
you, sir, whether or not you. received it on the same day
'in queation from Mr. Hillman?

- A Yes, sir, I reeeived'Cemmonwealth'a |

iE:i;hibit 21 on the same'day‘from Investigator Hillman,

Q Did you receive it in that envelope, sir?
;: A I did. N o
Q What is the merking en.rhat envelope?
! A "Recovered from mnmoranddm'book dated
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3/18/40 to 3/18/62 in jury room by Sheriff Simpson.,"

Q Would you take that bullet out, sir, and

* describe to the members of the jury your observation of

it and comparisons you made? -
A The Exhibit 21 bullet I labeled specimen

Q-6 in my examination in the labofatory.v This specimen’

13 a caliber .38 special lead uncoated bullet of
' Remington-Peters manufacture. It, like the Exhibit 20
‘ bullet,‘was fired frbm a barrel rifled with six grooves -

- twisting to the left or in a counterclockwise direction,

I found that the rifling impressions on the Exhibit 21

~ bullet were like those produced by the barrel of the
i Exhibit 11 revolver which I labeled K-2 in the laboratory.:

Q And ﬁhat is the marking here, sir?

MR. DULING: If your honor please, let
the record ahow it is Captain Netherland's pistol,
| THE COURT: All right, sir, it will so

show,

" BY MR. DULING:

Q Go ahead, sir.
A By the same token, I found that the

- rifling impressions on the Exhibit 21 bullét are different

from those produced by the Exhibit 7 revolver, which 1
labeled K-1 and which has the tag "Guard Snyder's pistol,"”
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The rifling impressions produced by the barrel of Exhibit 7

are different from those on Exhibit 21, and therefore

Exhibit 21 could not have been fired by the Exhibit 7.

Exhibit 21 could also not have been fired by Exhibit 9
revolver, which bgars the label ""Captain Monte's pistdl."
This is because Exhibit 9 is a caliber .32-20 revolver
and could not fire_a';38 speciﬁl bullet.

Q Did you compare, sir, with the bullets

and casings that were in the gun when you received it?

A 1 did, yes, sir.
Q What were your conclusions, 1if any?
A 1 found that the Exhibit 21 bullet is

the sama caliber, caliber type, and manufacture as the
bullets containad{in'tﬁe two cartridges which I removed
from the cylindef chambers-of the‘Exhibit 11 revolver in
the laboratory. I found that the th1b1:'z1 bullet 1s
the type of bullet, that is, caliber, caliber type, and
manufacture, as cha:_§riginnlly loadedlinto-ﬁhe cartridge

case of Exhibit 28, which was also removed by me from one

of the cylinder chambers of Exhibit 11.
Q What is the condition of that bullet?
A The Exhibit 21 bullet is considerably = °
mutilated and deformed. - -
| Q I'11 show you now, sir, what is marked

as the Commbniealth Exhibit Nd. 17 or your Q'7‘, Have you

JAIME & BROWNING
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| ever seen it before? | |
- A Commonwealth's Exhibitl? was received
s by we from Investigator Hillman along with other items
o dosctibed 'The envelope bears the label "Recovered from
v? ground under toilo: area at rear of courthouae by

o :Inveotigator Lloyd.™

, | . MR, DULING:-.Ekouoo'me just a moment,
e sir. . o
e 7 ' f-f' A | believe thio io ouo, sit, that has not
e been introduced. I move to introduce it as
" | . Comnonwealth'o Exhibitc No. 17. o ‘
a| . THECOURT: ALl right, sir. Its been
',; ! - marked, o o '

s | BY MR, DULING: | |
o | Q@ - What compartsono. if ony. did you make

K of that, sir, uith tho guno ‘and bullots in your polseouion
‘| at that tine? | |
" A exanined Commonwealth's Exhibit 17 and
2o found it to bo a .38 special bullet of Reming:on-?etors '
;1 manufkcturo. I found this bulloc to be badly mutilatod
2 | and deformed and thoreforo there were not sufficiont |
es ‘tifling impressions or microacopic mnrko ‘remaining on 1to
24 | Surface to determine whothor this bulle: was fired by “
2s any of the guns submitted to me by Invostigator Hillmnn. '
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The Exhibit 17 bullet, which I labeled Q-7 ia the
laboratory, ls, however,_caliber .38 special. It is of
Remington-Paters madufécture. It is a lead uncoated |
bullet, and it 18 like the bullets of the cartridges of
Exhibit 28 in both caliber -- caliber and caliber type and
manufacture. It is also like the bullets of -- the bullet
mim 20 and the bull;et Exhil:i.t 21, the saine 'callbér,
caliber typé, and manufacture., o

| ;Q What is 1ts comparison, if ary, with the |
bullats out of what's been labeled Guard Snyder's gun? -
_ A The bullet Exhibit 17 is a solid lead
bﬁllét. The- bullet of cartridge of Exhibit 26, which I
removed from the revolver Exhibit 7, Guard Snyder's pistol;'
i3 a copper-coated lead bullet. It is different from
that bullet.in theﬁfact that it'has}a different coating. -
It {3 the same caliber, caliber type, but of a different
manufacture.. _ _

Q | All right, sir. 1I'll heand you now, sir,
what's been markad as Commonwealth's Exhibit No. 19 or
your Q-4 and askryou whaether or not you have seen it, sir?

A Yes, sir. Exhibit 19 was received by
me ffom.IuVestigator Hillman on November 26, 1971, The
onﬁelope in which it was received by me was labled |
"Recovered from heat vent by step at clefk's desk." This
specintn, Exhibit 19, was marked Q-4 by me in the
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) iaboratory. | o
e Q And what ﬁere ycut»éxahinationa and
s | éonclusions in regnrd}to that bullet, please, sir?
sl 0 A I found that Exhibit 19 is a c#liber
‘s | .38 special, copﬁer-conead lead bull&t of Winchester-
e | Western manufacturq. I found ﬁhat this bullet was fired
 7 | from a barrel rifled with five grodvec.'a different
e | rifling ghéractetistics from the bullets of those
o | previously described. rron’ceac_firing the Exhibit 7
10 ,revolver. which i3 labeled Guard Sayder's pistol, 1
K obtained test bullets and I found that the rifling
| 1mpressions on those tast bulletl were the same as those
:|a. on the Exhibit 19 bullet. I found that the rifling
14 1mprclaiona on Exhibit 19 were differant from those
- 12| - produced by the Colt rcvolver, Exhibit 11, which barrel
18 #l rifled with six g:ﬂoies and they twist ﬁo the left in
| & counterclockwise direction. I found that the rifling
18 impressions and the caliber on Exhibit 19 were different
v | from those produced by thn_barrel of the Exhibit 9
20 |- ?evolvci; which is'labéled‘Captaih Monte's pistol, in that
- = | the Exhibit 9 revolver is a .32 caliber revolver, Exhibit
22 19 is a .38 speciel bullet, It could not have been fired
i fron Exhibit 9. It also, based upon the differences in
e rifling characcaristics previously describod, could not
25 have been firgd by the Exhibit 11 revolver,
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It could, based upon the comparable rifling

characteristics, have been fired by the Exhibit 7 revolver.

Q Did you --

A ~ This --

Q Excuse me. Go ahead,
A

The bullet of Exhibit 19 is of a
different'mnnufacture.then the bullets Exhibit 17,
Exhibit 21, and Exhibit 20, and the bullets contained in
the cwo'cartridges.Exhibit 28 rcmoved from the cylinddr B
chanbero of Exhibit 11, Captain Netherland's pistol.'

‘The Exhibit 19 bullet 18 also different in
caliber, caliber type, and manufacture from the bullet
Exhibit 22, and theﬁbulleca of the four eartridgeo,
Exhibit 27, removed froh the Exhibit 9 Captain Monte
piatol. The Exhibit 19 bullet is the same caliber, caliber
type, and manufaccure as the bullet contained in the
cartridge of Exhibit 26, which was removed by me from
the Exhibit 7 revolver, which X referred to as K-l and

-4t 18 described as Guard Snyder s pistol.

* The Exhtbit 19 hullet is the type of bullet which
was originally loaded 1nto any one of the four cartridge
cases of Exhibit: 26 which cartridga cases 1 removed from
Exhibit 7 in the laboratory., | |

Q -~ What 18 the condition of that bullet?

A The Exhibit 19 bullet is in very good
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| area, but the nose of this bﬁnat and the _aides or barrel-

and ask you whather or mot you received that from

 rifled with five grooves which twist to the right or in

| were the same as those produced by the barral of Exhibit 7,

hapa. There 1s a small amount 'of deformation at the base

?ontaettns surface is in good conditton. unmutilated,
| Q 1 show you now, sir, what has been marked |
as the Commonwealth's Exhibit No. 18 or yeur Q-3, sir, B

Invescigat:or Hillman on the same day in question?

A Exhibit 18 was received by ma in the
laboratory on November 26,1971, from Invul:i.um Hillman,
The envelope in which it was racéived was labeled "Recovered
from floor at steps by clerk's desk." This bullet was
marked by me Q-3 in t:he 1abotat.ory. - |

- Q What were your obaervatim aad cewnrhou.

sir, in regqrd to that particular bullet?
|, - A 1 axnm:lned Exhibit 18 and !euud it to

be a .38 special, eoppor—coated lead bullet of Winchester-.
Western manufacture.  1 found this bulloc. like the
Exhibit 19 bullet, to have bsen fired from a barrel

a clockwise direction. I compared the rifling hprou!.m
on specimen or Exhibit 18 with those producod by the
barrel of Exhibit 7, Guard Snyder s pistol, which I labeled
'Ix-lL I found that the rifling impressions on Exhibit 18

and I found the same rtﬂing impressions to be different
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from those produced by the barrel of Exhibit 11, the
éaptain Netherland's‘pistol. And therefore Exhibit 18
could not have been fired by Exhibit 11,

| i fouhd that the rifling impregsions on Exhibit 18
énd the caliber -- and its caliber were different from

those of Exhibit 9 or Captain Monte's pistol. Again, the

. Exhibit 9 pistol is a .32-20 revolver. The bullet

Exhibit 18 1s a .38 special bullet. Could not have been
fired fﬁom a .32 caliber revolver.

| I found that the bullet, Exhibit 18, is like,

" that 18, the same caliber, caliber type, and manufacture,

‘a copper-coated lead bullet, as that contained in the

one cartridge of Exhibit 26. ' The bullet Exhibit 18,
although the same caliber, .38, and caliber type, .38
special, it is'of a different manufacture than the bullets
of Exhibit 17, 21, 20 and the bullets contained 1n the

-?artridgea of Exhibit 28, Exhibit 18 is a copper-coated

lead bullet. The bullets of Exhibit 17, 21, 20, and 28,
are plain solid lead bullats uncoated. The bullet Exhibit
18 is the type of bullet which was originally loaded into |
any one of the four cartridge cases of Exhibit 26.

Q _: What is its conditien, sir?
l ) ‘A' Exhibit 18?7 Fairly good condition. The

i

i
baae of the bullet has some degree of mutilation or

geformation, but the barrel-contacting surface and the
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nose of this bullet are in good condition. fFrom~a

_Imicroscopic‘examinat;on of the individual microscopic

characteristics remaining on the Exhibit 18 bullet and
the Exhibit 19 bullat, I found that both bullets, Exhibit
18 and 19, were fired by the same gun, |

* 1t was not possible for me, however, because of
‘the fact that the markings on consecutive bullets -- »
when I say markings I mean microscopic mark;nga -= on

conaecutive test bullets fired from Exhibit 7 were

- changing in my testing in the laboratory -- because thosé
_;micrgscopic_mnrkinga were changing -- not the rifling

impressions; they:were not changing -- but because the

microscopic marks were.changiug it was not possible‘fo:

‘me to determine whether Q-3 -~ correction, whether 18

ani 19, wihich I identified as having been fired by one
gun, were in fact fired by Exhibit 7. Exhibits 18 and 19,
of all the bullets received by me from Investigator

‘Hillman, were the only bullets which were sufficiently

unmutilated or deformed and would permit me to make a --

~ to determine whether or not they were fired by one gun,

Or, in other words, they were the only two bullets which
had sufficient microscopic characteristics on their |
surfaces to permit me to make an identification between
‘them, | |

i Q - Of these three guns, sir, 1s that gun,
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1 the one you dantioned. No, 7, Guard Snyder's piétol; is
2| that the only gun that could have fired them or not, sir?

2 A VYes, Guard Snyder s gun 1s the only gun
« | which could have fired 18 and 19. _

5 ' MR. JANUS: Your honor, that wasn't his
e | testimony, His teatigony was the only one of
)  these three guns that could have fired it.
| o] MR, DULING: That's correct. That was
P . .my question. o .‘ | |

10 ' A ~ Let me correct that, your honor.

N | MR. JANUS: Thank you. |

w|  THE COURT: ALl right, sir.

13 ‘ A Of the guns Exhibits 9 11, and 7,

14 Exhibit 7 i{s the only gun which could have fired Exhibits
w | 18 and 19, That's correct, sir.

19. v |
» | BY MR, DULING: |
e Q | AI'11'show-you now what appears to be

1w | marked Commonwealth's Exhibit No. 15 or Q-1, and ask you
20 if you feceived thaf from Mr. Hillman on dqy in question
2 and 1n'thdt envelope? .

22 | A The Exhibit 15 or my specimen Q-1, was

23 received by me from Investigator Hillﬁan on Novembe: 26£h
=« | of 1971, |

25 |. . MR, DULING: Excuse ﬁe. I want to move
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_ to introduce it as Commonwealth's Exhibit No. 15,
if your honor please. |

THE COURT: All right, sir.

'BY MR. DULING:

j Q _ Go ahead.

A *  The envelope 1n'wh1ch-1c.was'contained

L]
i

bears the markings "Recovered from floor of attic near

I center of courtroom by invéscigACOr Lloyd."

Q ~ Would you state the results of your | L
examinacion of that bullet compared to these other bullets
and othar piatols. please, sir? ‘

A The Exhibit 15 bullet I. found to be a

'caliber .38 special copper-coated lead bullet of Winchcater-
Hestern nanufacture. I found that this bullac was fired
,from a barrel rifled with five grooves which twistad to -

the right, I féuhd ﬁhé rifling impressions on this
" bullet, Exhibit.ls. ﬁo be the same as thbso produced by

' the barrel of Exhibit 7 revbl#er, Guard Snyder's pistol,
' and different from those produced by the barrel of.

‘ Captaiu Netherland's pistol. Exhibit 11; to be a
_different caliber type and caliber and bear difforent

rifling characteristics from those prqduced by the barrél
of Exhibit 9, .32 caliber revolver, Captain Monte's pistol.
I found that the Exhibit 15 bullet is the same
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caliber, caliber type, and manufacture as the bullets

‘Exhibit 18, Exhibit 19, and the bullet contained in the
cartridge Exhibit 26 or the cartridge of Exhibit 26.

The bullet Exhibit 15 is a different manufacture,
being a copper-coated lead bullet, from the bullets of
Exhibit 17, 20, 21, and the bgllets of the cartridges

of Exhibit 28. The Exhibit 15 bullet could originally

have been loaded into any one of the cartridge cages of

Exhibit 26, which cartridgé cases I removed from Exhibit 7

~in the laboratory. Specimen Exhibit 15 is badly mutilated .

and deformed and althcugh it bore or it does bear riflihg
impresuions'of value for comparison,}:here are not enough
microscopic or individual uicrqscopic comparisohu for
identification purposes. But this bullet, Exhibit 155_
of the guns in front of me, namely, Exh1b1:0'9,‘11. and
7, couid only have been fired by Exhibit 7. |

Q I'wili show you now, sir, Commonwealth's
Exhibit 16 with the marking Q-2 and ask you whether or

not you received it on the dai in question from

Mr, Hiliman?

A Commonwealth Exhibit No. 16 was rcccivod

_by me from Investigator Hillman on the 26th day of

November 1971 and the envelope in which it was gon:ained

and received by me was marked "Recovered from floor of

attic near hoie 8, paren:hesis,'fraghents of lead, end
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vof parentheéia,-by Investigator Lloyd."

| MR. DULING' Your honor please, I'd move

to introduce it as Commonwealth's Exhibit No. 16.

* | ~ THE COURT: All right, it will be ao
admitted -~ marked,

‘BY MR, DULING:
Q Go ahead, sir.

A Commonwealth's Exhibit No. 16, when I

received this specimen in the labdratory, contained threé

ifragmnts. ~One, the largest of the three fragments, I

gmicroscopicaily exahined and it did not appear to be from

a bullet. It appcared to be solder. and lubaoqucn:
spectrographic examination verified this, that it was na:
a bullet fragment, but a piece of solder. _
 The other two fragments contained in Exhibit 16

?from'my microséopic éxaminacion appéarad to be pleces |
' of cobper-coaced lead bullet. They were minute fragmantl.‘
of lead bearing a copper coating, which because of their
'minuteness did not bear any rifling inpressions or
'microacopic marks for comparison.

 The fragmenta of Exhibit 16, being pieces of
, copper- coated lead could noc have originated from any
of the lead bulletl. axhibitl 17 20 21, or the bullets
of the cartridges of Exhibitvzs. Thg copper -coated lead
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'hare ‘today.

- physical condition of the copper fragments of Exhibit 16
‘was like that of the bullets of ixhibit 15, 18, 19, and
_the bullet contained in the cartridge of Exhibit 16. -

It.waa not possible for me to associate the fragments

'.within Exhibit;16,‘which appeared to me to be fr;gmcnts

of one or more copper -coated lead bullets. to dctermine'

whether or not they originnted from. any of ‘the bulleta

_ of the copper-coated lead bullets that I hnve identifiod

Q Would you state whether or not. sir,

~that ‘was the extent. of your examination in ragard to the

‘ items on the tabla before us now, sir? -

A Mo, sir, it was not.
Q ALl right, sir.
A The. cartridge case of Exhibit 27, which

1s the only unfired specimen of Exhibit 27,.311,o£
which I removed from Zxhibit 9, I compared that cartridge
case microscopically with the test cartridge cases which

. ¢ fired in the laboratory.

Q - Excuse me, sir; ‘Ybu used the expressioh
"unfired"? - ', I |
A Lat me stand ‘corrected. The cartridge

case of Exhibit 27 is the only fired specimen of all
~ the items ‘contained in the Exhibit 27. 27 ccntaina four

ccrtridgcs and a cartridge case. The cartridgcfccse of
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. . | _ o |
Exhibit 27 I compared microscopically with test cartridge

cases which I fired in Exhibit 9, Captain Monte's revnlver,
in the laboratory. And 1 found that the cartridge éasév N
éf-Exhibit 27 was fired or had been fired; rather, by
Exhibit 27. The cartridge case contained or -- correction,
the three cartridge cases contg1ned in Exhibit 28, which
items I removed from_rhe cylinder chambers of Exhibit llj.
in the laboratory, I comparédIWith test cartridge cases
which I fired in hxhibit 11 and I found that the cartridge
tase of Exhibit 28 had been fired by the Exhibit 11
revolver. Let me correct that. There were three cartridge
fases in theAExhibit 28. All three cartridge casel.l
faund to have been fired by the Exhibit 11 revolver.

| ~ In specimen or Exhibit No. 26 there are four
cartridge cases and one cartridge, all of which 1 renoved
from the cylinder chambers of Exhibit 7. Those four
cartridge cases I compared microscopically with test
cartridge cases which I fired in Exhibit 7 in the
*1nboratory and found that all four cartridge cases of
!Exhibit 26 had been fired by the Exhibit 7 or Guard
‘Snydér'h pistol. 'Noné of Ehoae'cértridge cases which.l .
described, that is, the four in Exhibit 26, the three in |
lExhibit 28, and the one in Exhibit 27, could have been
'fired from any gun other than those that I mentioned.

| _ Q _'I take 1:; sir -~
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| A Any gun in the world. I am not just

‘1imiting it to these three guns here. Of all the guns

- ever made :hbse cartﬁtdga §asas which 1 identified could

jonly have been fired by those guns which I described.
Q 1 take it, sir, you found all three of
those pistols capable of being fired without any repairs

or alteraciqns on your part, Is that correct?

A Yes, ¢lr.

Q wéuldAyoulliké to have your seat back up
Jthere, sir? - _ |
i . A._'  (Resumed the stand.)
g :Qf l Agent Poppleton, can you tell me vhether

‘or noﬁ the vnridus'bulle:s and fragments that you have
‘testified about today. whether or not they were checked.
| for blood?

{ A .' ~ Yes, sir, they were.

Q  Was any blobd found?
A No, sir. The bullets and bullet

fragmants were exanined for blood. No one -- no blood
wns found on these bulleta'or bullet fragments, bﬁc the
fhct that no blood was found 18 in my experience a very
common occurrence. I have examined several thousand
‘bullets in my experience in firearms 1denci£1cation.

'of thooe several thousand bullets posaibly several hnndred

'bullets were reported by me --
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'. : ' MR.'JANUS' Ybur honor, 1 am not sute .

. this is material as to several hundred of several
s thousand other bullets. He testified he didn't
af ‘ find'blood on those'two bullets. I object.
5| I MR. DULING: My question tb,Agent
e | . Poppleton, had he not gone forward, is what 13'.
- . ‘, the significance of not having found blobd; andv'
e| 1 think it is a-pfoper_éxplanation on his part..
o ‘ - THE COURT; 1 thihk he's said through
10 -> ‘ ' his experience it 18 not uncommon not to find

wl | blOOd on thete.

4| BY MR. DULING:

w| - Q ;7 All righc, g0 ahead.

.-15"  L A | of ‘those several hundred ‘bullets, ‘bullets
e | which in the minds of the 1nvestigators were ‘believed or |
i7 suspected of having paased through a body member, in my

w | dealinga with Y my direct dealings with the serology

19 section of the FBI laboratory, namely the blood exnninars,

20 | with very few exceptions -~

2 o | MR. JANUS: Your honor, I ranaw.the

22 | o objection. I think we are going outside the

2s  scope of his expertise. If there's blood on a'
24 | bullet they turn it over to the serology
1 | department and they make their own microscopic |
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examinations. _
THE COURT: I think he's already answered
the question. He's said in his experience it is

not unusual for a bullet not to have blood on it.

BY MR. DULING: |

| | Q Now, Agent Poppleton, would you say whether
or not you had occasion to receive any type clothing from
Investigator Hillmén on ché'day he visited your office?

- A Yes, sir, I did. I received several

‘articles -- numerous articles of clothing from Investigator

Hillman on November 26, 1971. -

‘ ; | QI Could you describe generally the type of -

clothing you received? Not its condition at this time, .
1t mérely the type of clothing. |

| A 1 received from.-— I received socks,
roﬁsers, with belc;_jacket, ah1rt, undershirt, shorts,

: ig,-from one individual. Reportedly from another

Lndlvidual there waé a shirt,.crousers, coat, and from a
hird 1ndividua1, shirt, trousers, coat.

Q - In‘regard'to the first items you described
rill you tell me whether or not you made some formal
analysis of those pieces of clothing?

A The first items described, namely, the

socks, trousers, with belt, jacket, shirt, undershirt,
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‘nhorts, and tie, I did conduct examinations of in the

‘laboratory. _
b Q What was the purpose of that examination?
'l A - My examination was conducted to determine

whether there were any bullet holes and/or gun powder
particles or gun powder residue on any of those garments.
| Q - Now, in relation to the jacket, sir, I |
will ask you to look at Commonwealth's Exhibit No. 4 and
tell me‘uhether'or'not‘thet's.a similar type or piece of
c¢lothing?

A Yes, sir, 1t appears to be the same type
of clothing that I examined in the laboratory.

Q Would it aid you in your testimony, sir,
to have that available to you or not?
| A - I would, yes, sir. |
, Q- Describe to the ladies and gentlemen of
the jury, please, Agent Poppleton, your observation of
thet clothing, the type of analysis that you made, and
éhe result of that analysis, please, sir?
! - A . The jacket which I received in the
laboratory, which I referred to as Exhibit Q-20, in the
back waist area approximately five inches to the right
of the center line in the back of the jacket I found an
Llongnted hole surrounded by gun powder particles and
%un powder residues, and that hole was located approximately
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five inches to the right and in the waist area of this .

Jacket. The gun pawdof reciduesvand gun powder particles
were on the cutside of the jacket,

~ Approximately five inches above that alongated

- hole I found two smudgéd or sooty areas containing gun

powder in the form of cylinder blast, B-L-A-S-T. The
two smudged areas and the eloﬁgatad alit appeared to me
to have been produced as a result of one firing of a gun.
In order to have produced the elongated slit with the
muzzle of tha'gun.in contact or near contact with that
nreavof the.garman: and the cylinder and top strap, the

1 area above the cylinder of the gun, in contact with the

jnckdc the weapon would have had to have been held against
the back of the jacket in both areas; The hole -- slongated

" _hole in ny opinion'vnl produced with the muzzlc of the gun

in contact or near contact at the time of firing. The

area five inches above appearcd to me to have been produced
vhen the top strap of the gun used was held in contact

or mear contact with that area of the jacket at the time
the same shot was fired. The elongated slit refarred'tq
suggests that the bullet which produced that hole would

" have had to have been firod downward at an angle into

the back of the jacket, -
On the inside of the waistband of the same jacket,
apprexinntely six i{inches to the left of the centerline --
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on the inside of that area approximately’six inches'ﬁo '

the left of the cen:erline of the jacket I found a smudged
area which appeared to be either from cylinder blast,
that is, gun powder residues leaking from the cylindar

- area at the time a gun 1s fired or residues produced

‘from the muzale of the gun at the time of firing. Again,
thoj wofo not inside of the jacket in that general area.

It was nét possible for me to 1dént1£y them from a

ehenlcal examination as gun powder tesiduas. but they had '
the nppcarnnce of such. That small smudged area, which ,
neasurcd appruxinataly one-half inch by one inch ellip:icnl
in shapc. as a result of my chemical processing of this
gatnsat disappeared during the chemical processing.

Q - What do yﬁu mean, sir, by the expression
"contact" or 'near contact'? Spgcifically the "near
- contact"? o | ,
A A near contact shot in my opinion is a

shot fired with the muzzle less than one-inch from the
garment, | | |
| 'Q  What other examination, if any, did you
‘make in regard to the cloching presented to you with
that clothing or with clothing similar to that jacket?

A I also examined a shirc -=- a gray shirt,

: uhich I labelod specimen Q-21 in the 1aboratory. Using

the model jacket as a guide. I found holea or certain
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‘holes in the front and back of the shirt referred to.

It was reported to me that the shirt was a garment worn
underneath the jacket previously described. In the back
of the shirt approximately midway between the left armpit

-~ area and the centerline of the back of the jacket at

aﬁptoximately five to six inches below the armpit I found
a gapping entrance hole which in my opinion was produced

by the muzzle of a gun held in contact with that area of
the shirt, At the same elevation on the back of the

shirt but on the right half in the back and approxtmntcl}
midway between the centerline and the right armpit I

}found a second hole.

1 found -- I examined #his hole microscopically
for the presence of gun powder particles and gun powder.
residues. I found no gun powder pnrticlaq or gun powder
reaidueg on it, I cpuld not identify this hole reforrod,
to as‘;'bullec entrance hole. However, if that hole -~
if that garment were bensath another garment and the shot
Were'firod~through both garments gun powder residues would
not normally be deposited on the undergarment, that is,
the shirt in this case. | ,
| ) In the front of the shirt approximately four
inches Selaw the right chest pocket of the shirt I found
8 hole which had more the appearance of en e;ic hole --

88 & bullet exit hole than a bullet entrance hole, but
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which I could not identify as a bullet hole. No gun

powder particles or gunvpowder residues were found around
that hole, | | |
A fourth hole in the shirt was located below

- the third hole referred to, which is four inches below

th§ right chest pocket. That hole 18 located down nsar

the shirttail area in the front of the shirt. Although

the hole referred to, the fourth hole, could be a bullet
exit hoie, it could not be identified as a bullet hole
either exit or entrance, and there were no gun powder
partieles or gun powder residues around that hole.

_ 1 also examined an undershirt which was reported
to me to have been worn beneath the shirc previausly
described. In the undershirt I found holes which
corresponded in general position to those described in the
éhirt, nnmaly. one in the left back area about midway
between the centerliﬁe and the left armpit and ahotherv
hole corrasponding to the second hole described on the
shirt in the figh: back area. On -- in the area around
the hole in the underahirt I found smoke residue from
the discharge of a gun. The other two holes in the
undershirt correspondad to those in the front of the shirt,
aﬁd it was not possible for me other than to say they
corraesponded in position to the two holes in the shirt,

to say that they were or were noﬁ bullet holes, entrance
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I also examined a pair trousers reported to me

~ to have boen_worn byfthe sane individual wearing the

jacket, the shirt, and the undershift. In the left hip

. pocket area appioxim;tely one and a half inches downvfron

the pocket opening, from the left corner of the pocket
opening, I found a bullet entrance hole surrounded by
gun powder particles and gun powder residues, which in

‘qy opinion were p:oduccd with the muzzle of a gun held

in conchet'or near contact with that area of the trousers.

, “ second hole in the trougers in the left hip pocket area
~was located approximately two inches below and two inches

to the right. These directions are those of the wearer
of che'sarmento._ Two inches boiow and two inches to the
right I found the second hole. Thib hole had the
lpﬁoarance -- 1{f it {8 a bullet hole._hadAthe appearance

"of an exit hole rather than l_bullet entrance hble. ;

found no gun powder particles or gun powder residues
around the second hold referred to.

- On the other articles of clothing which I received
and reported to have been worn by the same individual as

1fthef£bur articles just described, namely, socks, shorts,

and a tie -- a necktie, 1 found no bullet holes or gun

vpowder particles or gun powder residues. On any of thc

other articles of clothing I examined in this case I found
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to thirty or thtrty-five foot from a person wearing a

no bullet holes or gun powder particles or gun pawdcr
residues, _

Q WOuid you tell me, sir, whether or not
the pants that you ‘examined were like or li.llar in color
to that jacket? , }

A | Yes, aif, they appeared to be the same
coupouition'asjtha material of the jacket.

‘ '. 'Q As an expert in your field, Agent Poppleton, |
I would like to ask you one £urcher question, sir, and that
is 1f a pistol 1d¢nt1cal to the Commonwealth Exhibit No. 11
or your K-Z marked Captain Netherland's pistol, were |
fired with ammnition such as the Commonwealth's Exhibit
28, your Q-13 throush -15, at a distance of twenty-five

jacket such as the one you. cxanincd vould you scate, sir,
whether or not it uuuld produce powder particles or '
powder residues such as you found on those garments?

A Ro, sir, it could not. No gun powder
particles or gun powder residues of any type could be
projected that distdnce described.

MR. ULING: Thank you, sir.

May Mr., Janus and I approach the bench?

THE COURT: Not about this case.

MR. DULING: There is one thing I would
- 1like to take up.
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" in my mind.

THE COURT: Ladtes and gentlemen of the
jury, vill you retire, please? E
(The jury withdrew from the courtroon.)
THE COURT: All_righc, the jury's retired.:
'ur.,ouung. o o -
_ MR, DULINGi ‘Your honor pléaée, beféro'l
 re1easé the wicnoil to Mr. Janus -- there was a |

motion as you know about the clothing -1 unuld

_ like for the record to either specify a. sttpulatiou
by Mr. Janus that :he clothing examined by

Agent Popplqton and testified by him today was
4in fact the clothing of Captain Monte delivered

by Mr. H{1lman to Agent Popplo:oh' othexwise, 1

will move for 1ntroduceion of that so there will
be no queatlon that it was the same clothing.

THE COURT: Mr. Janus?

MR. JANUS: That's been the testimony,
your honor. Hillman said he gave it to him.
Agént Poppleton said he examinod the clothing.

THE COURT: I didn't have any question

MR. DULING: I just wanted to clear it up.

THE COURT: How long is your cross-
examination going to take?

MR, JANUS: I would think I could clesr
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it up very briefly. 1'd just as soon do it now
‘before lunch. I vouid think we can do it in
- five or Canminucea._
. THE COURT: Briag in the jury.
* (The jury returned to the courtroom.)
THE COUEI: All right, gentlemen, the
jufy'i returned. | | |
© MR. DULING: Thank jou. Mr.'Poppléton.
That's ali the questions I‘havé. |
THE COURT: All right, Mr. Janus,

CROSS-EXAMINATION

" BY MR. JANUS:

Q Hr.'Popplatbn,-your examination was based

on what other pebple submitted to you and whatvothgr

people told you and other people requested. Is that

correct?

A If you are asking me 1f I have any
personal knowledge'in this case I don't, no, sir.

Q | And because of that fact you’in your
expo:tiaé you can't tell the ladies and gehtelcnni of

'thio'jury that this defendant James Edward Washington

held the gun that killed Guard Monte of courss, can you?

A 1 can't, no,
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Q Would you come down and review some of
this evidence with me. |
I believe it was your cesttmnny that this bullet

: labeled Q-8 could not have been fired from either of
"thase two guns, but could have possibty been fired from
 this gun. I8 that correct?

A You are saying that Exhibit 22 could not
have been fired by 11 or 7 and could have been fired by

‘Exhibit 9, Yes, sir.

Q- But that's not to the exclusion of
all other guns in the world; just that it could have been?

A That 8 correct. I cannot say that

 Exhibit 22 was fired by Exhibit 9 to the exclusion of

all the .32-20 Winchester revolvers_mnde, but of the =
guns that were submitted to me by Mr, Hi{llman, it is the

only gun which could have fired the Exhibit 22,

Q And you are sayiug that Q-5, Q-G. Q- 7

~ which are Commonwealth's Exhibits 20, 21, and 17, could

have been fired by Captain Netherland's gun, this gun
in the middle, as opposed -- but iﬁ could not have been
fired by the other guns that you examined. Is‘that
correct? ; |

‘A That's correct, with the exception of
the Exhibit 17 bullet, which I labeled Q-7, that bullet
of the same make and caliber a# the other bullets, it does

T e
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not bear encugh rifling impressions for me to telliwhether

;ic wis fired by Exhibit 7 or Exhibit 11, It is the same
kind of bullet as thnt'which was originally loaded into
Captain Netherlnnd'a piltol.'

Q This .38 calibcr ammunition that we have

_ talked about is standard type ammunition {ssued to law

entbrcemant people all over the country, is it not?

A It is a very common type of ammunition,

Q  And with respect to Q-4, Q-3, Q-1, which
are Commonwealth's Exhibits 19, 18, and 15, you can
testify that they could mot have been fired by either

‘of these two weapons and they could possibly have been
fired by this weapon. Is this correct?

A Thay could not hnve been fired by Exhibit
9 or 11, and they could have been fired by Exhibit 7,
Q- But that's not to the aexclusion of all

other similar type uhapons in the world, is {t?
A That's correct, only of the guns chac

we htve in froat of us, Exhibics 7, 9, and 11, Exhibits
'15. 18, and 19 could only have been fired from Exhibit 7.

Q Q-4 aund Q-3, you can testify to were
fired from the same gun?

A That's right.

Q  And 1t could have been this gun, but
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you don't know to the exclusion of all othar guns that
they were fircd -- poliibilitylﬁhey'could.hnve been firad
£run some other similar type weapon?

A Exhibits 13 and 19, which I identified

as hnving been’ fired by one gun, have rifling characteristics

1ike Exhibit 7, but there are mnny other Smith and Wesson

_revolvorl which have the same rifling characteristics.

But the rifitng characteristics of 9 and 11 are completely

| Q But you do knaw Q-3 and Q-4 were fired |

from :he same vuapon. whether it was thia veapon ‘or some

othar wespon?

A Yes. o |
Q  But with respect to Q-5, Q-6, Q-7,

'Counaunealth‘ Exhibits 20, 21, and 17 respactively, you

can't even tell che lndies and gentlemen of the jury that
these three bullets were fired from the same we&pon, can |

you, sir? _
A .No; sir, I can't., The only thing I can

~ say is that the rifling impressions on Exhibits 20, 21,

and those produced by the barrel of Exhibit 11 are the
seme, | |
Q With respect to Q-2, which is
Comnouwealth s Exhibit No. 16, you testified you examined
three fragmancs. 'Is cthat correct?
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R, J, Popploton - Cross ' 3566
p Q Would you tc11 us why there are only two

vfragmenCs in this box?

A I don't know, sir.
_‘ Q You tencifiod that one of the larger
frngmenta was aolder. Was that the larger of the two
here, or was that the third that 15 nnt even here?

. A The: large pieco you have in your hand
is che piece of soldar.
'Q . You may take your seat,
| A (D.i.‘d.ao.) | | S
Q - Agent Poppleton, your office 18 in

Washington., 1s that correct?

‘A Yes, sir.

Q There is an FB1 field office in Richmond?
A Ach, sir, there i8.

Q If a bullct hit a bone it uould do dn-age

to tho bullet, would it not?
A I uuuld say it would do a certain amount
of damage, yes, sir. '
Q Did your ?BI lab do any fingerprint
analyses of any of the guns for Investigator Hillman?
A No fingerprint exnminnﬁion was requested
or conducted upon the items ih;ch 1 received. from |

Investigator Hillman.
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Q Investigator Hillman did request for ‘you
to test for any fabric or hair markinga on any of the
bullets. Is that correct?

~ That was conducted, yes, sir,

o Q  And that was by another agent?

A I conducted it myself, and it was also
conducted by & member of the serological unit, who didn't
'know I had already donc that oxamination.

de And that was turned back to Investigator
Hillman along with all thc other evidence?
A What was turned back, sir? |
o T Any hair or fhbric samples that might

have been ‘extracted?

A - It would have been the normal procedure
for the hair and fiber exnminer in the laboratory to
1nc1ude ‘any hairs and fibers which he removed from any
items of evidence. yee.

Q You examined the defendant Washington s
coat. the brown coat that was tcndered to you, as well
as his shirt and pants for gun powder, gun blast. didn't
‘you? - o
o A ~ Yes, sir, I did.

. Q And no gun powder was found on any of
the defendant Hashington 8 clothing, was 1it?

A That's correct, sir.
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R, J._Poppletén - Cross 568

19

20

22

24

Q . You were not submitted Guard Snyder's
jacket, thié ‘uniform, were you, sir, for ekaminacion for
gun powder wounds? '

A Sir, I don't know really the wearer of

the articles of_clothing that I examinad. I know that

I received clothing from one victim.
- q That was the vi.ccim. ‘That was Captain
Monte, that was told to you?
A And there was clothing from two. other.
individuals. - |
| MR. DAVIS: I object to counsel teatifying.
_He 8 alreadj said he didn't know whose clothing
1t was.
" THE COURT: He's just helping him. He
just said it was Captain Monte's, and that's

 what the evidence has been.

BY MR. JANUS:

Q fhac was brown type clothing; it wasn't
chis type clothing, was 1t? ’ | |

A 1 believe it was brown, yes, sir.

Q erou_of course did not examine the body
of Captain Monte in the éucopnf yourself, did you, sir?

| A That's correct. |
MR. JANUS: I have no further questions.
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‘R J. Poppleton - Redirect 569
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THE COURT: Any fhrtha: questions of chort
agent? o |
‘MR. DULING: I have one.
 THE COURT: ALl right, sir,
 REDIRECT EXAMINATION

BY MR. DULING:

Q Agent Poyplcton; in regards to the gun
powder test, just what test was run? |
“A Would you:repeac ybui question?

Q - He aakqd ;bout the gun powder on the
clothing. | |

A‘ Yba,‘sit; '

Q - What typglof tast was'rnn?

A " The first ‘examination was a microscopic

exnniantion-of the area around the hole for singeing, |
unburned piocas of gun powder, and partinlly burned pleces

| of gun powder,

In additton examinational examination a chemical
examination was conducted on those areas which did not
bear nay visible gun powder, and that being a chemicnl
examination was a determination of an examination for.'
nitrates. N

Q What has been ybur expettencé with that
type of test? |
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" R. J. Poppleton - Redirect 570
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A It 1s the :oat used by me in examining

gun powder particles and gun powder residuec. and accopted

- by :he Hational Association -~ Association of Firearms

and Tbol Mark Examincrs by the Americaa Academy of
Forensic Science, and by all recognised law enforcenent
police lnboratories :oday.
Q What concluaionn can you reach in this N
par:iéularvcase? ‘ N | ’
o A " You can reach a pbaiéive conclusion E:oﬁ
& gun ﬁowdet examination, chat‘is;7§stablish1ng the nuzile-
co-gnnhnn:,distance‘at :hé time a shot was fired, based
upon the pattern of gun powder particles and gun powder
talidue015round a builet»hulg. o |
| MR, DULING: ALl right, sir. That's all
I have. . | | - , |
ATHE_COﬁRIz.'Any fnftbcr Queaciona?
HR; JAﬂUS: I have no further questions.
. THE COURT: ALl right, may the agent be
-éxcused?‘ i |
MR, JANUS: Yes, sir. .
MR. DULING: No, sir, we don't want him
¢o leave. o | | |
THE COURT: You are'not cxcuséd.
Mr} Poppleton, but you will have to retire.
‘MR, DULIRG: If your honét Pleass, I would
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On behalf of the defendant James Edward

-Wgshihgton we respectfully move the court to

strike the Commonwealth's evidence completely

on all of the constitutional issues that have

been previously made with specific regard to

the fact that the statute is overbrbad in 1ts

 present status and does not conform to the

specific reqﬁiremenc of the Constitution., It
is guilty of being overbroad, and furthermore,

doesn't cdmply to the language of Furman versus

| Georgia.,

Statute 1s unconstitutional on its face
as it is violative of the Fifth, Eighth, Nineth, -
and Fourteenth Amendments.

Furthermore, make a motion to strike the

"evidence on the grounds that the statu:é is

unconstituﬁional as it is violative of the

.Eighth. Fifth, Fourteenth Amendments in that it
18 cruel and unusual punishment and provides

- penalty of only death.

Purthermore, move the court to strike
the evidenée on the basis of due process,
complainiﬁg of the Fifth and Fourteenth Amendments.
Additional ground would be equal | 4
protection clasuse under the statute, as it applies
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only to inmaﬁel in the Virginia panitentiqry.

Further make the motion to strike on thev

grounds Virginia Constitution Article 4-12.

" Further we make the motion as to double

Jeopardy on the basis of the testimcny that was

put forth on the grounds previously stated.
Further.move the éourt to dismiss and
sﬁriko thé evidence on the éround of a lack of |
apeedy trial. | |
| Finally move the court to strike ﬁhe

evidenée on the basis there 1s no evidence to

indicate the defendant killed the guard and there

18 no evidence under -- no statutory raequirement -

of being a principle in the second degree.

For all :ho:elreasons we would move the

court to strike_the”ovidence and enter a verdict

of not guilty, -

THE COURT: Well, I think under the

- Jefferson vats@s che-ConmouWQalth_che court will ﬁA

- overrule your motion, feeling it is purdly a

Jury question. _ , _
All right, can we return the juiy-now-
and I'll make a stipulation.
" Mr, Janus, do you have some evidence?
MR. JANUS: Yes, sir, your homor, I ‘
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_‘ THE COURT: A11 right, the sheriff will
, L2 : taka charge ot the defendant. '
co s . ~ R (Counool for the defendant and the
| P a defendant conferred out of the hearing of the
. . court.)l . | o |
P | THE COURT: Before I bring the juty back,
o Mr. Janus, did you make your decision?
s o HR. JANUS: The defense will rest, your
Wl honor. .
1o THE COURT: All right, let me bring the
" - jury back in, | ‘ '
2| | Sheriff, bring the Jury back in,
15 (The jury returned to the courtroom,)
1a | _ B ‘MR. JANUS: dei honor, the defense rests.
w| | THE COURT: All right, the defense rests.
16 Ladies»#nd gentlemen of the jury, so you
- " can have some idea of what 1s going on -- it
e | seems you have been going in and out -- at this
e time the court will take up instructions with
) ‘the attorneys, after which the court will {nstruct
N you as to the lav in this case, then each attorney
22 ‘will have an oppor:unity to summarize their case
?5 _ comnancing:with the Commonwealth, the defense,
24 and then the Commonwealth in rebuttal, after
&8 ] which the case will BO to you for your deltbarattcnoq
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I trust it will not take us long for
the instructions, and‘as soon as they are complot§
we will cali you back and the attorneys may
start their sumations. But at this time I'm
going ﬁo exéuse you‘again to go back to your

jury room, but you had to be brought in for every

faspect of the trial We will be with you as

quickly as possible. |
Sheriff, you can let the jury retire.
(The jury withdrew from the courtroom.)i
THE COURT: All right, gentlemen, do you

" have your inSCructions? Have you- 311 exchanged

them or been ‘over them at all?
‘MR, JANUS: No, sir.
Your honor, on behalf of the defendant .

we would renew the motion to strike for the

'grounds previously stated.

THE COURT' All right, sir, the court

will.ovbtrule your motion. You have your

~exeeptions.

MR, JANUS ; Yes, sir, I uould -- 1 assume
the Commonwealth has rested 1ts case and has no
rebuttal. o | | |

MR. DAVIS. We‘can't rebut anything,

because nothing's been testified. We have no
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rnz'couar:‘_ail right, sir.

MR. JANUS: Your honor, I would like to
elaborate on one particular point. There is
of course no evidence that this defendant
killed the guard Monte, killed anyone. There
is no evidence:thatvtnia defendant ever had a
gun in his hand. Certainly, if he never had

a gun there is no evidence that he shot any

of the guns. I think the Commonwealth will
‘concede this as it has conceded in its bill

of particulara, for it has conceded that they

cannot prove this defendant shot the gun, that

this defendant killed Captain Monte.

"On the other hand, the Coumnnwealth
would ceme back; we anticipate, and-aay‘he
was a principal in the second degree. _Your:- |
honor, of ceurae, as a general rule of criminal o

law we have principaia in the sccond degree;

however, we are not talking'aboat general
rules of criminal lav. We are talking about

' apecific statutes, 53-291, and this aection

is not in Title 18.1 of the Virginia Code.
It is a felony eeparata and apart, and a

careful reading of that statute, if your honor

please, would indicate that in the statute
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it'incofpbrates'alemnnts'of princiaals in the

SecOnd dagrae in specific iaatancaa. For
example, section 3 -- Section 3 of 53-291
states that any person aiding -~ uaing the

very language of the principal in the second

‘degree language and case law thereunder -- is

- guilty as’a principai'invthe first degree.

Howevar, the very incluaion“of the word '"aiding,”

in that aspect of the statute would under a

‘.atrict interpretation of the'atatute, as every

penal statute must be construed, ﬁbuld indicate

o that the normal law of aiding and.abetting

and inciting and encouraging, et cetera, would
not be applicable. The inclusion therein has-
to be for a apecific purpose. 1f it 1s
included it 1is there for a purpose. Had the

'principal in the aecond dagree statute from

Title 18.21 been'applicable, then you wouldn't

‘have had necessity in our legislature of
..putting in the word "aiding in an escape.”

Your honor, this statute is not only

- a penai statute, it 1is not only a statute that
" 1s separate and apart from our normal criminal
statutes, but under title 53 instead of 18.1,

'but;it is an e:traordinary statute for two
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' reasons: In light of the Purman versus Georgia

case law éaya ve must give every statute. This

' honbr.'there is no réason to go to this jury

»your honor. The Commonwealth has conceded itself

.dbea not 1ncorpothte the words "aiding, abetting,’

. or any language that wauldvbe'comparable to

" motion to strike that we made at the conclusion

and in light of the mandntory death aspects
of it. And-these place it even above and |

beyond'the'normal penai construction that eut :
is Horn Book laﬁ,’air. For that reason, your

on any applicable priactpal of law 1nvolving
the defendant. . _ |
A man was killcd The defendant was

an innate, But that alone is not necessary,

out of court by cogceding'it_can't prove that
this man killed Guard Monte. That 1s the only
aspect of the sca:uté that they'are relying

on, 53-291, parenthesis, one, end of parenthesis,
‘This is what the indictment says. This 1is what
the bill of pafticulérn says. That Section 1

being a principal in the second degree.
- For those reasons we renev especially

with eapecial concentration that aspect of the

of the Commonwealth's evidence.
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Your honor, I would urge the court to

reread the statute. fi knaw'the court's read

% § - 1icara11§ dozens of times, but if you reread 

it and see Section 3, which uses that word
"aiding in qh«eucape"_and see Section (c), the

constructive lahguago of that lahguage in

 Section 1 I am sure it will be apparent to

his honbr .
' THE COURT: All right, Mr. Davis, .
MR, DULING: If your honor please, the

court well knows the same code section wvas

~applicable in thq case of Commonwealth versus |

Jefferson, which has gone to the Virginia
Supreme.COurt.of'Appenis and has been upheld.

The action involves in this particular case

evidence bifbro the jury in Bpité of the
| cemmcnto by Nr. Janua that the uembers of this

jury could believe that the party described

by the witneaa face up on che floor with the
.'3un in cheir hand and the shots going off in
the- ceiling could well be this defendant |
| Mr, Hnshingcan

The court has held in effect in

_previcus hearings in regard to the same

positions on the statute. The Commonwealth 1is

: "JAIME & BROWNING .
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cntiticd,to'in fnstruction along the line of

_concert of action and common design, and the

Cnmmonuoalth does not have a burden of proving
whieh of the two pirtien 1nvolved fired the
La0t8, ’ \

I would submit to the court the court ' 

" might even consider under the evidence and

urder the instruction given in previous cases
involving this particular crime that the
Commonwealth might well not have the burden of .
proving that either of the defendants involved,

Mr, Jafforson or Mr. thhington. fired the

shot. It is thc act of the felony, tho escape
involved, the concert of action between the
parties. I subhit to the ceurt that the
Commonwealth will be entitled to 1nstructions
along chole'lincs, thn: thny do fall within
the wording of the ntacutc. | ‘

MR. JANUS: Your homor, Mr. nunng has

: stated that due to the fact an ascnpe is
~ involved it would be cnnlogpus undor the statute

under another section of the statute to a

- felony murder type doctrine. The Commonwealth

in 1ts indictment has told this defendant that
1t 1s relying on 53-291, parenthesis, one, end
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parenthesis, and in its bill of particulars

what subsection of the statute aré'you'telying -
nn, he aayaf53-29;, parenthesis, number one,

end of parenthesis. Escnpé has nothing to do
with this cane, sir. Thnt is a separate section

| o - of that code, and the Commonwealth by furnishing
, | . the b111 nf particularc as ordared by‘this court
o |l A ~'a§ rnqueated by our nbcion,“had prqcluded itself
o ,.v : ;fronﬂarguing nnything‘about an escape or any
0 - other type doctrine. The only theory it can

» go on is that this defendant killed Captain
‘Monte, and there is no evidence, not -- we don't -
even talk about cre&ible'evidence. There is

not one scintilla of ovidance, not one iota of

1”2
18

14

. 'evidance to shaw that this man killed Captain

Monte or even had the gun 1n his hand. No one

16

places the gun'in his hand. The cloaeet anyone

17

comes to it is nr. G. E., Hamilton, who eays

T

that an arm came up out of the crowd. And he
. doean't identify this man. The other witnesses

19
20

2 ' never even saw a gun. Captain Snyder, who was

B there and 1nvolved cannot say in answer on

eross- examination that this man ever had his

gun, and he cannot say chac this man killed

24
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Whethar or not this point was raised
by the counsel in the Jclforson case 1 do not -
know. To my knawlcdgc this point of being a
priﬁctpﬁl in the second desree was not raised.
To my khowlcdge there uni no bill of

particulars filed in the Jeffernon case as

| ordered in this case. 1t was never requested

in the Jeffornon‘ca.e. Mr. Barnes and I have

inspected the court records in Powhatan

’,concerning that entire file.

I would ask the court again, vichout

_belaboring the point, to leook at the statute.

~ THE COURT: Anybody got the statute?

MR, McKENRY: 1 believe there's a code,
1f your honor pleaae. in your chambern.

- MR JANUS: 1t 1s 1in the original
aupplcnane, M. CIQrk. Number 7.
. MR, McKENRY: The law library is right

 behind here.

'MR. JANUS: Your honmor, could we waive

théfb:ééencé«qf«ﬁhe defendant -- he is not

. ~£ee11ng wéll - for'ehe purpose of afguing

the legal argunantaf We uould waive it. The

defendant .- , _ . ‘
.. THE OOURI: You mean instructions?
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MR. JANUS: Yes, sir.

_THE COURT: He doesn't have to be
preaént forfinst:pctions. I will be through
here very shortly. B i | |

| " MR. JANUS: - We would waive his presence
for any further legal arguments at this time. -

 He 13 not feeling well. He would so waive if

the court would. _ , _
~ THE COURT: Well, I tell you, I am not
going to rule on this out of his presence.

What T will do, I will read the statute and

let him rest,'and then I will rule baék on the .

point after'the4ihstructions, if necéésary.
_(At:this]point'the defendant withd;ew 
from the COﬁrtroom.) | o _
THE COURT: Let the record show I am
not ruling on. anything.-

(The court and counsel for both sides

retired to chAmbers.)

‘MR.'JANUS: Your hbnor, this is out of
context, but while I am thinking about it,
I realize Ehere-may be problems., I have to
look at the statute, but will the court formally
appoint Mr. James R. McKenry as cocounsel? -
He's been with us two days and it is possible --
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that he saw an arm come out of the crowd, the

" arm was black, the arm had a gun and it fired

ode time in -- he saw it fired one time into
the ceiling, and he said it had inmate garb.
He said he couldn't ‘see the top jacket, but he
could see the shirt on the sleeve, inmate garb
underneath. He sa;d it was at thaﬁ point after
the shot was fired -- the first shot was fired
that Captainlubnte got up out of his chair of.
the area where he was seated and ran around to
the right side, stumbled and fell to his knees; -
that at that time he turned, referring to himself,
and he heard more shots fifed. Thisnié while
he was in the courtroom. - And then he went |
outside and he heard some mofe‘shoté‘fired.
And while he was outside he saw two guardé going
into the courthouse and he heard some more shots
fired subsequent to the guards goiné in the
courthouse. ‘ ’

' Now, these are uncontradicted facts,

ladies and géntlemen of the jury. >The3e are

uncontradicted facts by the people that vere

there. And not one bit of evidence before you
to show that they have any'intereat in the

outcome of this case; that they had any bias or
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prejudice against the outcome of this case or
anything of that nature. They are the
uncontradicted facts in this court; and all
through this trial they are uncontradicted
facts,

HR, JANUS: Your honor, may I make a
brief comment to the court ouc'of the presence
of the jury ~-- a motion? |

THE COURT: All right, sir.

Will the ladies and gentlemen of the

10

jury please retire, please.

(The jury withdrew from the courtroom.)
THE COURT: All right, sir, the jury's

' retired.

MR. JANUS: If your honor please, on
behalf of the defendant James Edward Washington

18

we move the court for a mistrial at this point

17

on grounds that the comments of the Commonwealth

w | attorney Mr. Davis are clearly prejudicial and -
_ are unconstitutipnnl, the comment on the failure
of the'defeﬁdant to_cqstify. He has just

- finished arguing not once but twice that

,3°.
.
ez
. evidence was uncohttidicted by the people that
" were there, the thqndd'b¢1ng that this man

_has not testified is not contradicted. It is
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clearly improper argument for a Commonwealth
attorney to make, It is a constitutional
right that this man has and its just been
violated. |

THE COURT: No question that he can't
comment on the defendant's refusal to take the
stand. I do think he can s;; 1tvls uncontradicted
evidence, but I think -- | | |

MR, JANUS: But he adds the worda}"by
those people that were there.”" Your honor, 1t
becomes just more than just a statement 9f fact.

THE COURT: Thej can believe hé wasn't

there. The jury doesn’'t have to believe the

- Commonwealth's witnesses. They could believe

- that the defendant was not even present.

MR. JANUS: Your honor, it is not the

~ defendant's theory of the case, as the court

well knows, that he wasn't present that day.

THE COURT: I know it isn't.

MR. JANUS: Of course he was preéent
that day in the courthouse. .

THE COURT: Yes, by the evidence he was.
present.

MR. JANUS: Yes, sir.

THE COURT: I will overrule your
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. objection and note your exception.

2 . : I think, Mr. Dévis, that you have had

. enough to say about that. o

s | All right, réturn the jury, sergeant.

5 : (Ihe jury returned to the courtroom.)

s  THE COURT: All right, gentlémen, the

2| jury's returned. You may cohéiﬁde, Mr. Davis.

8 | - MR. DAVIS: Ladies énd gentlemen of the
o | jury, the'next witness to testify on behalf of
o | - the Commonwealth is Captain John B. Netherland

" o whq'téstified he has now been proﬁoted'tb'

12 superintendent to the Dinwiddie cbrregtiohal

13 farm and at that time he was Captain of the

ta ' guard at the Virginia state farm located in.
| | Powhatan County, Virginia. That he and Captain
16 Monte were equal rank‘and cheréfore neither one
17 | of the two of them were in charge, but when he
e  arrived at the scene he posted the guards for

i | : the purpose of protecting the courthoﬁae and
.zo . protecting the outside of ﬁhe,courthbuse. That:
o . | ' aftervchat he went into the courthouse with the
P |  two inmates who he {dentified as Jefferson and
2a | - Washington, James Edward Washington, the defendant
24 | in this case, being one of ﬁhem; and that he

es | - left the courthouse and at that time he went in
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Instructien number 11, and
the Comonwealth relies upon circumst.antial
evidence. If they had c:l.rcumstantial
evidence sufficient they'd be in a lot
better position. Th‘ey don't e;vven have -

that, They have surmse, conjecture,

speculation, But even taking their

evidence, as Mr, Davis weuld have you

do, and Mx. Duling I am sure is going to

| do in his rebuttal, where they present

circumstantial evidence to you and you

.are -talkihg about a death case, the

extreme pendlty that man can impose
upon fellow men, in order to secure &
conviction it is the duty of the Jury
to scan such 'evidence'w‘:l.th ywt care
and ecaution and unl'e's_é the circuhstancea
proven are of such a character and

tendency to produce in the mind of the

" jury a moral .convic'tion' of the guilt

of defendant beyond @ reasonsble deubt

‘then you must,find the defendant net

Thirteen, the one I mentioned

earlier, the mere presence of 8 person at
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the scene of the commission of a crime is
not sufficient to convict, BReyond a
reagonable doubt, and the death penalty

1is invelved, I would put it to you

isn't any doubt 2 reasonable doubt in a

case of this magnitude, in the case of

this penalty involved, Béyond a

reasonable doubt Monte has been killed.

Mr. Jefferson has been convicted of it..

We weren't present at his trial, we

 don't know what the evidence was, but

all we know is the evidence in Washington's
trial. The Bible‘s told us an eye fof an
eye, tooth for a tooth. Most Western
philosophies don't accept that anymofe.

But nowhere in the Bible is written two
eyes for an~éye,.two teeth fof a_tooth,

He bhas been conviéted..

I would like to read you soﬁething

+1f I may, I am going to wind up in a few

minutes; it is not going to take too long.

| This is a paésage that I think is pertinent,

"Their grueseme preparations for

execution began in the morning, All of Julius's

‘possessions were remeved from his cell -~
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" te de with the evidence, and Mr. Janus is

te the sympathy of the jury, and 1 dcn't:

' u preper te teld that,

,nhd lfthey find the man guilty, te
' anm the pmi.ahnent vhich is deltk. If
they had the latitude to iupm a p.:llblt _

" 1s, but I den't think the 1adfes and
| gentlm of the jury have any way of knowing ‘
- what death by eleettecution is, and I am

Vlevidence' befere the court. I will sustain

MR, DAVIS: Judge, I object te that.
This has ne relevancy to this and ks mething

aiasarizing' the evidence., He 1s new ;oi.ng

thivnk o= , ‘
THE COWRT: I dén't think that
weuld be preper, Mr. Janus, te read that,
m, JAH!B._ Sir? '
THE COmY: I den't think it -ouu

ul"u.

MR, DAVIs- Your honar the ju:y is

of twelve months in jail or twenty years in .
the pénitentiary, people would knew what this

vgoing to read a passage thlt would ask ~-
THECGORT: I don't think it is any

th cbjccuon.
.nlua 'th cmm in 1its
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"and we are not concerned

theory of the case, _his hano: has told yeu thnt
1f you convict there is but one pmish:nent and

that is death on this. evidence, andAwe submit - |
to you that {t would be incredible for you as
jurers or aay .ju‘ry.to convict a man and take F
bis life on _this-‘evidence that you tﬁve

heard t‘oday. To take his life, The lcgislatu:e
says juries must a‘fix punishment in

Virginia, T,hey h&ve. said that in their__

wigdom and thej make the laws, }Thgt death

by electrocutioh_, and that would be your

-decisien, the decision that mdy very well

be as important as any you could possibly
wake in yaur life the decision to take a
man's life, You, have seen my ‘clien't -s:l.t by

..,me throughout a day eof téstimony, yésterday,

‘todéy,*and there he sits befere you and‘ yet
by speculation, by surmise, guesswerk, educated

guesswork, someone is saying on this evidence

'electrocute him Take his life. One

man has already been convicted of killing
Guard Monte, 1t is not the defendant's

theory that Jefferson shet him, Another
court, another jury has tried “his case
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:1 to you the only reasonable.verdict’in this.

2| case is guilty, and that being the case the
s Ff laws of the Commonwealth direct you as to
s | punishment, You have taken an eath to follow
s ‘the law, I suwbmit to you under the laws of
o _ the Coﬁmonwealth'James Edward Washington
7 should be sentenced to death
o | (At 12:30 AM., August 15, 1974,
% the jury returned to‘the courtroom,)
wl| THE COURT: All right, sheriff,

n | I understand the jury!s reached a verdict,

12 | . : - ladles and gentlemen, give me your
13 jury list,‘pleése.

e A ~All right, gentlemen, the twelve.
18 jurors have returned
e ] Ladies and gentlemen of the jury,
2 I have you reached a verdict? |
e ,‘ FOREMAN: Yes, we have. . ,
19 , o - THE COURT : Mr. Clerk, you have the
20 ' ‘verdict? _

m . THE CLERK; We the jury find the
22 | éccdséd guilty as charged in the indictment
2s “and fix his punishment at déath.
24 . . Se say yohpall?
2o . (All jurers replied in the affirmative.)
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(’Ihe jury withdrew fram the courttm.)

- THE COURT' Sheriff could tby leave
through that way? They have to come out, They
ay leave. They. need transportation, All right,
Mr, Janus, you have some motions, | -

MR, JANUS If your hanor ploﬂu, on -

_ behalf of the defendant. we move to set aside the

veraxct as being contrary Lo ‘the law and evidcncc.

There was no evidence wm:soever thhl:_t.his

| -_,defe‘ndant' ‘killed Gdard Raul M. Monte, There was ne
.evidence whatsoever tp g0 to the jury that he was |

.a parl‘:y' to any planned escé'pe or any cencert of

action w.ha'ts'oiever. In ‘a'ddi.t;ion to that we renew .

the ‘mo'.ticms we mﬁdé pfevious_iy on the grounds the

court submitted the case to the jury em the basis

of the defendant possibly being guilty ef being a

' prlncipal 1in the aeumd degree as oppesed to the

bill of particulars wlu.ch was filed by the

«Cemmonwealth attorney which specificauy ctaud

that the trial was being based om 5329}
pa'réntheéis 1, end parenthesis, states that he
killed Guard Monte, That specific statute mikes

'no reference to principals in the second degree.
' The court 8llowed the case to go to the juxry

on p'ri.n‘cipals_‘ in'th;e second degreeA and a theory
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of escape, That was not the Canunonwealt'h's.
theory for the indictment or the bill of
particulérS. .

And we further assign all of the
groumds previously cited, ‘previously stated,

'motions_ to strike the evidence &nd motions

at the conclusion of the evidence,

THE COURT: Well, the court’s of the
opinien that it was purely a jury questien
which was submitted to them under proper
instruction and they have reached their
verdict, so t:he ceurt: will overrule your
motion and note yeur exceptions.

Do you hava anything further befete
the court entera judgment?

A_ | MR._ JANUS: We would further ‘move th-
cowrt to -- not to sentence the defendant en the

grounds that any sentence under Virginia statute

'would be unconstitdtienal under F(trnah versua

.State of Georgig which has been decided by the

Supreme Court of the United States,

THE COWRT: Well, the court is going
to enter jﬁdgment an'the verdict, but suspend

execution of it for a geod length of time so the

case mBy be appeal.ed.
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MR, JANUS: We respectfully would
note'our‘apyeal and would expeét to file all
our apprOpriéte papers to‘the Supreme Couﬁt
of the United States and Supreme Court. of
_Virginié of ccurse, and any other appeal.

THE COURT All right, in accordance
w1th the verdlct of the jury the court now

finds you guilty as charged in the indictment

. and fixes your punishment at death,

The.executiqn date,:gentlemen,vwili -

be November 15th, ‘which will g{ve-yoh time,

I caution’ you when you f11e your petitian with
Virginia Supreme Court you should ask that court

for a stay of execution until they have an
Opportﬁnity, But that will-give yod pleﬁty of
opportunity to get the papers filed, . Also

the ‘record in this case will be filed inm the
clerk's office and become a part of the-record'

in the»case.b The notice of appeal and assignment

- of the errors will be filed within thirty days

from today, And the defendant will be kept
advised of every stage of the proc_eeding_s of his
appeal, when the notice of appeal is filed, wheh._
the Supreme Coﬁrt'ef Virginia acts on 1t, and

'Buch other action it might have.
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OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS

MR, JANUS: On bebalf of the defendant
James Edward Washingten we respectfully except
to the éourt_‘s ruling in everruling the motien
te strike at theA-conclluaien of the Commonwealth's

ayidence and at the conclusion of all of the

2vidence, both on the constitutienal greunds and

A1l of the ether grounds that were set forth,
‘We would especially except to the over-
vulingi- of the motion of submitting an}'thing'

{20 the jury except the theory that this defendant
 ixilled Guard Monte en the grounds that the bill

of particulars filed herein stated that the
Commonwea lth was relying upen 53-291(1), which
tlees not comprehend escape, and on the further
ijxound that there was no evidence that this
defendant killed the guard, and there is ne
principal in the secend degree umder this

"subsection of the _code fer the reasons s,ét -

florth more specifically previously,
- We would further except to the refusal

0f the cowrt to grant defendant’s instructiom A,

vhich wis 8 murder in the first degree instru;t_j.anr

nurder in the second degree instructien number B,
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) | and 1nstruct16n number c, ‘manslnughter, on the

2 ground that the indictment charged the defendant
3 with common law murder, that he did willfully, |
«|  premeditatedly, and maliciously kill Guard
= Monte, It did not charge him with a specific
«| ' statutery vielatiem such 53-291(1). Although
7 ' we concede that that statute and subsectien
o was setv forth en the indictment, that is net
o o sufficient te cure or correct or amend the
o { indictment itself. He was charged with |
u . common law murder and the jury was net so
LN instructed,

13 - In additien te that, we except to

14 . the court'ka refusal te grant instruction number

w D, which comprehended the defendant's theery

16 | of the cagse in that the gun could have gone off

7 | accidentally, and further the refusal of the

18 court to grant instructien number E, .which is a

15 ' different finding form, on the greunds that
w0 it is an accurate statement of the law,

2 ' We would object and except to the

22 Commonwealth getting any instructions fexr the

z3 . grounds previously set forth specifically

a instruction number 6, which sets forth &

28 plan te escape, as this was not the subsection

JAIME & BROWNING

CERTIFIED SHORTHAND REPORTERS 296

COURT REPORTERS
NORFOLK, VIRGINIA




65

731

20
21
22
23
. 24

28

- that the Commonwealth relied upon,

We object te instruction number 8,
which is a principal in the secend degree,
éince that. would not be applicable because
the statute doeé not set forth principals
in the second degree with regard to subsectien,
parenthesis, one, end parenthesis.

' We'd ebject te instruction -~ and
except to {nstruction number 9 -- and with
all of these objectiens we of course note ewr

exception «- en the _g:omids that there is no

_evidence to go to the jury that James: Edward

Washingten did in fact de the actual killing.,
- And fu::ther object and except to
g:l.ving inatruction number 13, which nkawise

: encempasses somone being a princi.pal in the

second degree.
) Insutrction number 7 likewise wauld
include the ratioinalegf law concerning principals

. in the second degree, and they likewise would be

inapplicable. _

For all of those reasons we set forth
our ocbjectiens and exceptions. |

On behalf of the defen_dant. James Edward
Washington we weuld ebject and e#capt to the
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court's rulihg refusing to allew us in clesing

argument to read a passage frem & book xéh:l.ch
~ was descriptive of an electrecutien, We submit

tball:_ since that was the enly pmh,lment the
jury could have imposed they could have and
shoul_d have 'been'.teld smet‘hing abeut the |
electrocution, and this was certainly within =
the latitude of closing argument, The ar_gmac o
would have been & passage of approximately four
pages in length from the book "The Implosion

Conspi.:acy" by Lewis Neise:. o
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H. JAMES EDWARDS AND ASSOCIATES
~ COURT REPORTERS
ron easy an ST
PHONE 648 - 2801 -
'7f3_f
1| May 23, 1974
2 | SECOND DAY OF TRIAL |
.
4 : | ' NOTE: _Court reconvenes in therdudge'é,_
5 || o Chambers,routrof the presence of_the-defendaht,fqaﬁe§
6 Edward Waéhington,’andvthevjury, viz: |
, | _ o : : :
s | 1IN CHAMBERS | N |
9 i' S | . . MR.,RYDER., Judge, as a matter of record, I
10 | ' would 1ike to. make a motiun at this tlme to allow
1  . : .:me to withdraw as counsel_in this case because‘there
12 | are irreconcilable differences that.haVe ariseh:
13 | - - between my client and myself that have put me in a
14 S posxtiun that I cannot represent this man, that I
15 ,: cannot ‘go forward w1th this trlax.
16 . _ _ ' g I,spoke to Ybur'H¢n6r on the-telephdnevlast
17 | v night and gare-yoﬁ some ideas. I didn‘t téll'you
18 | - everything. Thatfé'the.reason for it, but I cannot
i9 - . go forward with this cases. ) | |
20 | |  MR. DAVIS: Judge, somebody has got to try
21 | _ this case. Now, if it‘s‘going to be based on the
22. ~ accused‘s conduét orer‘a period of time, thuis case
23 | is going to‘havé to be tried. He is goang to have-
24 to be reconciled with the defendant, between himself
25 and some attorney. There is the cost of this triai
| | 299
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to conside:. I donft know. of anyone more quaified
to represent him than ﬁr. Ryder, and I'unuerstand the
position he has probably been pﬁt in without knOQing
exactly what has'transpired,justaby.the individuai*s
conduct. But I think even the defendant is"entitied
to the best»k;nd ot repreeentation,‘and I don‘t know
who is more qualified to handle it than'Mr.'Ryder.

I ‘don‘t: know what transpired last night -

MR. RYDER: - Judge, vhen a situatlon arises
that presents a conflict between an attorney s duty
to the Court and to his client that cannot be

resolved, then I don‘t think the Court should make
" an attorney go_for&ard with the trial. “ |
| THE COURT: Well, does anyone have any
authority'on_this?‘ It's a right serious case. It's
a serious:point, end I just don‘t know.
| MR. RYDER: The only thing I can recall
- having been there once or twice before, . there are_-
certain opinions £rom legal ethics that I think
require the Ceurt‘to-relieve an attorney unders cer-
tain circumstances.
'THEACOURT: Of course, we are going to get
this from the defendant in every case on everyvpoint.

MR. RYDER: ‘Ybu'might'not in another
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IN CHAMBERS

 trust another attorney as much as he trusts me.

’1nto this position.

£lict?

problem,
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situation. It might >be_ that the defendant wonit -

THE COURT: Do what?

MR. RYDER: = I said it might not be thaii
way. I don't think the defendant -- well, the defen-
dant trusts me quite afbit;’and theré.are certain
things that he tells ‘l'ne that he.might not tell

another attorney. Another attorney might not get

- MR. DAVIS: 1Is that the problem,_something

he has confided about to you that creates the con-

MR. RYDER: That's right. |
MR. DAVIS: Well, I wouldn‘t want to be in

Mr;,Ryder‘é,position,.but I still say we have that

' THE COURT: I think before I am in a
pqsition'to rulé'on‘this, I have to have certain -
authorities from somewhere. I.doh!t know if we have
ahy léw.books‘available; |

MR. DAVIS: I have a man up here, Judge.
I have an intern;up here if you want to use him, '
'iHE COURT: I would Like to know if there

is a library.
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MR. RYDER: We have the Virginia Reports
here. I don‘t know if you will £find anything in
them.

THE COURT: Well, there ought to be some-
thing in the ethical conduct of lawyers. -

MR. RYDER: I may be able to call someone
out of law school. | o

THE COUR';‘: Well, I just -- ‘l

MR. RYDER: DoublesAteaches out there.

THE CDURT:. I believe there ought to be
sdme.case law, '

MR. RYDER: He might have some caae law.

MR. DRVIS:_ Let me call my office.

THE COURT: You will have to.call long
distanca. |

MR. DAVIS: Do you go off record when I
call the office?

THE COURT: You can put this in the record.
I think we are at the point'now that any mistrial .
would have to be on the part of the defendant. and I
really dun“t know if his attorney can make a motlon
on that basis. He might want Mr. Ryder -- |

MR. RYDER: He won‘t want ma if he £finds

out. I can tell you that. In fact, I don'‘t want to
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come up often enough to keep a catalogue of cases

‘whether or not an attorney who has received some-

be in the courtroom if he does find out. ' !
THE COTTRT: Well, that's it, gentlemen,

This is a well-recogﬁized and seribus caée, and we

can't go about playing secrets on the aspects of

it. T am not going to do anything until we fird

some authority on the ethical reéponsibilitv. Hr.

Ryder says it is an ethical point. This doesn't

on it. At this point, we are trying to find out

thing of a confidential nature from his clieﬁt, and
apparently the client does not want it disclosed org
the aftornéy has to keep himself from disclbsing itg
bécause of the confidential relationship between é

|

them and this requires him to withdraw from the case

' v o S i
MR. DAVIS: Is that the point we are

. |

talking about? :

MR. RYDER: Yes, sir. |
MR. DAVIS: T will call my office. I have,
two interns. 7T don't know how long it will take.

. - |
THE COURT; Quite frankly, I'm not

going.to rely on interns. ' |

MR. MAVIS: But Judge -- §

MR. RYDER: The reason T was thinking about

QD !
OU0 @
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2 calling someone like him, they handle these problems
8 E " froma teaching standpoint. I would assume he
S " might have some authority he can give. to us. I
5 | : think he could give us soﬁe authority though right
6 | quick. That:'s wha£ he told us last night.
T ' THE -COURT: Well, do you have the United
8 i States Supreme Court Reports anywhere up here‘along
o I  with the -- | |
0 | . MR. RYDER: ﬁnless Mason might have them.
11» : o  ‘, - THE COURT: He might have them as a County
12 0 Judge. He has Allen versus Illinois.
13,‘ - - | MR, RYDER: What do you want to do?
14 i _ o THE COURT: I want some authority from the
15 | attorneys. I will just tell the Sheriff we are
60 going to be a little bit late.
m | -
18 ' , .~ NOTE: At this time a recess is taken,
19 !- - after which the hearing resumes in Chambérs,
20 out of the.presence'of the defendant and jury,
21 | as follows, viz: |
22
23
24 | _ = THE doim'rz All right, gentlémen. .Cefta_.in
B | E matters have been brought to the attention of the
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2 Court. I understand from Mr. Ryder and Mr. Lewis
3 - that a conflict has arisen between them and the
4 0 defendant, Mr. Washingtoh. The Court will take
5 | : this mattér ﬁp in Court, reserving any decision on
6 ‘ it until he hears‘ffom éll parties. This case has
7 been quite lengthy,‘and in a mistrial at another
s | time, through the actions of the defendant on that
9 I particular morning, and I believe he was'méntally‘
10 ) 111; we had 1o continue the case. We have had a
1 lengthy day yesterday in getting a jury. We have
12 finally selected the jury. I have tried to exercisev
13 | © . the greatest pétienée as humanly possible for me,
4 | Perhaps dthers have more patience, but'I have
15 ﬁ | endeavored to exercise patienbe{ But in this
16 ; ‘ ‘particular case, I feel that justice for the
17 % Commonwealth énd for the defendant, in aﬁ effort to
18 | , have a speedy trial, are somewhat in question. Ail
19 motions for continuances have been made on behalf of
2 the defendant'through Mr. Rydef. Is that corréct,
2 |  Mr. Ryder?
) : MR. RYDER: Yes, Your Honor.
923 THE COURT: .Mr. Ryder, T assume has some
'24 | law'that he wduld present to the Court.v

25 ' MR. RYDER: Yes, Your Honor.
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| . THE COURT: From everything that hae;been
said, the'Court’is'not in a position to really rule
on the point, but in order to, I m1ght £o on to say
that 1f it is. a matter of cause that falls within

one of the rules of Court, I think T am bound by 1t
If it doesn't fall within one of the rules of Court,
than I think that we will have to proceed w1th the
case.  However, I am not rullng on 1t. I am just

settlng forth the dlsposal. We w111 convene Court,

in the presence of the defendant and discuss Jt

MR. DAVIS: Will the record show that the|.

Court was delayed for a perlod of two hours as a
t result of this? - |
| THE COURT: Yes. I want the record to
‘show also that the Court has ruled on no point of
law, The reason for the delay was couneel-wanted ta
- give the Court some authority. |
MR. DAVIS: That's correct. T wanted
that in, | o |
THE COURT: T understand any conflict
between Mr. Ryder and his-client, whatever it may
'be, arose last evening. Is that‘correct, Mr. Ryder'
 MR. RYDFR: This is correct.
THE COURT: All right, sir.

o |
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‘reasons, T wovld ask the Court to permit me %o

NOTF' At this time a recess is taken,
after whloh the hearing resumes 1n the courtroom,

in the presence of the defendant, as follows, viz:

THE COURT: Let the record éhow the
defendant is present in Couft. |
| Mr. Ryder, I understand you have a motion
YOu want to make to the Court. | | |
MR. RYDER: Your Honor, I'WOuld move the

Court at this time to permit me to withdraw as

counsel for the defendant. I would cite to the

From Employment, (B) Mandatory Withdfawal.

There have arlsen certain irreconciliable

dlfferences between my cllent and myself. T have no
I

control over them, and as a result, T am riot mentall

~or physieally capable'of effectively repfeséntinq

Mr. Washington in this trial, sir. I state that to

, - |
the Court as an officer of this Court, and for those

withdfaw and t0 declare a mistrial.

THRE COURT: What is the poslt1on of the

|

‘Court the Rules of Court, DR2:110, headed Withdrawal

defendant in his proper person?

, |
MR. RYDER: The defendant, as T understand,

y
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~ between you that you don‘t feel Mr. Ryder can ade—

, please. -You are looking under Mandatory Withdrawal,

‘Mr. Ryderz

it, has no objection to the motion that I have made,

THE COURT: Mr. Washington, what is your
posztlon on Mr, Ryder w1thdrawing as counsel?
DEFENDANT WASHINGTON: I have no objection]
THE COURT Are you asking the Court to
relieve ‘him as counsel?
DEFENDANT WASHINGTON: Right.
' THE COURT: pardon me? =
'DEFENDANT WASHINGTON: Right.
THE COURT: Yu are asking the Court to

relieve Mr. Ryder. Do-you all have a confiict

quately represent you?

W

DEFENDANT WASHINGTON: We have a differenc
of opinion about the case in general.

THE COURT: Sheriff, hand me the book,

MR. RYDER: Yes, sir, B.
| THE GOURT; That is permissive.
MR. RYDER: I am sorry.
THE COURT: As a result of B, you are tell-
ing the Court, as an officer of this Court, that yoﬁ
are not mentaliy or physically in any condition to
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1 . ~ effectively represent the defendant in this case?
2 ! R ~ MR. RYDER: That's co;rect,‘Ybur Honor.
3 ' ' "THE GOURT:' And the defendant is asxing.
4 the Court to relieve you from representing him?
5 ! | o MR. RYDER: vThatis correct, sir. -
6 : | | THE OOURT: Is that right, Mr. Washington?
2 '~ DEFENDANT WASHINGTON: That: s right.
8 | | N  THE COURT: And ypu aré asking the Court
9 to grant a mistria;?v | ‘
10 - o - DEFENDANT WASHINGTON: Right.
1 : A | . | THE OOURT: 'Pa.rdon me?
I .D’-EF_ENDANT WASHINGTON: Right.
3 ) . THE COURT: And &re you, Mr. Ryder?
14 - - MR. RYDER: Yes, sir, Your Honor.
15 I ' - THE COURT£ You feel'the mentai and'phy-
16 | sical strain would make it unreasonably difficult for
17 | | you to carry it out?
18 ! - . MR. RYDER: I don‘t think I could carry it
19 . out effectively. It will be impossible.
0 | :  THE C‘OURT:. Mr. Davis, do you have any-
21 | | tuing to add to the Court?
22 i S . MR. DAVIS: Judge, I recognize the posi;
23 ' tion of.the particular étatute'and the particular
24 |, v ruiing, having read it. It is a permisgsive rule.
25 | I feel like I am in a position where I find it o
— — - - 309
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difficult to look into Mr. Ryder‘s mind to determine

what phyéical and'mental strains are taking place.

I have worked in many cases with Mr.'Ryder;‘and I
have never known,hlm'to represent anything'wrong_
fully. This case has been pending for a long time.

Each continuous'or each mistrial, except for the

hung jury, each has been a result of the accused.

The Commonwealth finds itself in somewhat.of:a'

dilemna., We do not want him placed in jeopardy.
We will have to try the case seoner-orllater.

THE COURT: I have considered asking the

‘accused this particular question,‘but-the Court is
-more interested in the officer of the Court, Mr.

RYder; who has represented he is in a particular

physical and mental condltxon.

| MR. DAVIS: Judge, I can'‘t argue agaxnst
that point. I ddh*t find myself'qualified to say
what kind of physical'andvmental condition he is
in. Ivdidnft anticipate that he woulu come to

Court and represent to the Court he didn‘t feel he

‘was adequate; sO therefore, I can only submit it

" to the Court under thuse circumstances.

I want the record to show the Commonwealth

objects to tue continuance, to the mistrial, because

- of the fact the case has been kept.inijeopardy.' He

24 0
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‘has represented he doesn't want Mr. Ryder as é'client
or as hié'attorney, excuse me;v‘If Mr., Ryder'with—
draws from the case, it would become a mess to
appoint another counsel and have the matter set down'-
for triaL and to try it as soon as possible;‘perhaps
in the month of Jﬁly. '

THE. COURT: Gentlemen, the Court is g01ng

to take this motion under adv1sement. Return the

prisoner and Court will recess. Everyone remain

seated until the prisuner is returned.

NOTE: At this tlme a recess is taken, aftern
which the hearxng resumes, out of the presence o:

the jury and the defendant, as»follows, viz:

IHE'CUURTz Gentlemen, I am not goiﬁg to

- bring the defendant back in, I am not going to rule

on anything. I want to tell the attorneys that I

would like some citations on a mistrial. You will

have some time to get that for me.

' MR, DAVIS: Judge, as I see it, the only

way is to go back to Richmond. _
THE COURT: I have set aside five dnys to

try this case. If ‘Yyou have to go back to Richmqnd;

Q4
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: the_defendant, asbfoilows. viz:

- is8 now 3:00 o*clock or two minutes after three.

for you to carry out the appointment of employment.

‘good, svulid law on this.

The cQurt is still in recess. I haven‘t ruled on -

go back to Richmond. I guess we can do that.

I want some authority about a mistrial. I wantmscme-

MR. RYDER: Judge, do you have any idca .
when you will want to reconvene? EEE

THE. CDURT. 'As soon as all of you are: ready¢
any poxnts of law.,

NOTE: At this time a recess is taken;:

after which'the_hearing resumes, in the presence:O£;;

THE'OOURT. Let the record show the defen-
dant 18 present in Court. Somet ime hav1ng elapsed -

since we commenced this morning at 9:00 o‘clock, it -

Mr. Ryder, is your motion st111 the same
as it was this morning? |

MR. RYDER: Yes, sir. ‘

THE COURT: I.wbuld like.to'ask you theSe'-

questions. Does your mental or physicai condition.f

such as you mentioned, make it unreasonably difficult[
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effectlvely in the case of the Commonwealth of f?;“
Vlrglnla Versus James Edward Washington? -
MR. RYDER. Yes, sir, »
‘THE. CDﬁRT§ When did the conflitt arlse ;.
betwcen you and your client?
MR. RYDER: . Prlmarlly last evenlng. »
‘ THE-OOURT; It was the same at that hour
as it is this day? » A
| ‘MR. RYDER: Yes, sir. _
THE COURT: You have.repreaented to'the'

Court, that as an attorney, you do. not feei you can

- effectxvely represent the. defendant because of cer-

. tain conflicts which have arisen between'you and

James Edward Washington?
- MR, RYDER: Yes, sir,

THE COURT: Mr. Lewis, you arehappointed

- co=-counsel in this matter. What is your position?

MR. LEWIS: The same as Mr. Ryder:s,Your
Honor, I | : |

'THE COURT:-All flght. Mr.eWashlngton, you
have heard the questions that I have asked Mr.
Ryder. |

DEFENDANT WASHINGTON: Yes.

THE COURT: Do you understand these
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questions that I have asked him?
DEFENDANT WASHINGT0N= I do.
THE COURT: Do you agree and ask the Court
for'a mietrial? _ | |
DEFENDANT WASHINGTON: I do.

THE COURT: ' Gentlemen, under these circum=

_stances the Court or the Commonwealth, although

ready, willing and able to try this case, has no
alternative but to grant.the defense&s motion under
the Rules-of'Court cited, 211 Virginie. Page 295,

the.Ruling DR-2:llo;(B) Mandatory Withdrawel, under

: Subsection 3. The Court'WOuld like to state to the

' w1tnesses that Mr Ryder has been employed in many

serious crlmlnal cases, and to my knuwledge he has
never made a motionvof this nature before. Is that
correct, Mr. Ryder?

MR. RYDER: That?s-correct, sir.

 THE COURT: I think this puts some credence

in the idea there must be some sérious counfiict

‘between you and your :¢lient, which would make it

imposslble for you nut Lo effectivaly represent him.

'Thls helps me to come to that conclu51on in the

'representatlon of Mr. Ryder, that he could not

physically, adequately,-effectively represent»the

3
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'defendant, and also Mr. Lewis, who made the same
representatiun to the Court.:

All right._ Sheriff, return. the Jury.

NOTE: At'this time the jury is seaied in

'the'Jury-box,.and the hearingvresumes as follows,

VizZs

'JURY PRESENT

THE OOURT. : Gentlenen of the Jury, I
know it has been a most difficult evening and morn-

ing for you, but it also has been for the Court.

I wish to apologize for detaining you, but something

' arose last‘evening_and was brought to the Court:s

attention this morning. We have been working on it

-51nce this morning. The conflict, having arisen

between Mr. Ryder and his client, Mr Ryder being

the attorney and Mr. Lew1s. They have represented

to the Court “that they cannot adequately and
effectively represent-the defendant, James Edward
Washingtdn.- Under the rules of our court, the
Supreme Court of Virginia, it is encumbent upon the

Court to declare a mistrial which means you will be

'gdischarged from further consideration of the case.

_'The Court will have to set another day and pick -
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~ sel to represent the defendant. Do you have any

I appreciate your service thus far, and we regret

'and].eaves the courtroom, after whlch the hearing

funds to employ your own counsel?

another jury. I apologlze for the 1nconven1ence to
you at this time and last n;ght, gentlemen. I‘trust
that you w111 understand the 51tuatlon. It was

beyond»my'control.

You may now be excused from further se.viceé

the delay. You may now leave.
'NOTE: At thls time the jury is dlsdharged

resumes as follows, viz:

THE COURT: I assume under this and under

the Rules of Court, the representations made to the |

Court, the Court will now have to appoint new coun-

DEFENDANT WASHINGTON: Your Honor, I feel
like, you‘know,-I don‘t need to answer that.

'THE OOURT: ‘I beg your pardon?

DEFENDANT WASHINGTON: I don‘t feel I need|

to answer that, Your Honor.

.THE COURT: W have to have an attorney for

I3 Wal
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