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* * * * 

February 8, 1972 

The grand jury charges that: 

On or about Noverrber 22, 1971 in the Cqunty of Powhatan 

$AMES ~ WASHINGTCN did feloniously kill Raul Mede~ires J\bnte 

against the peace and dignity of the Ccn!rionwealth. 

Va. Code 53-291 
53-291 (1) 

A True Bill 

/s/ Charles M. Hogg 
Foreiran· 

* * * * 

ORDER 

It appearing of record that Janes Edward Washington stands 

indicted, in this Court, of a felony, to-wit: did feloniously kill 

:Baul Mederires .lt>nte, that by order entered March 24, 1972, RicJ1a,rd 

~. Ryder and Thanas R. Lewis were appointed by the ~urt to defend the said 

Janes Edward Washington; that on May 23, 1974, for reasons satisfactory to 
! ' 

the Court, the said Ryder and Lewis we:i;e allo\'ai to withdraw and renove 

themselves as counsel for the defendant, that the defendant is now with-
; 

out counsel of his own choosing and has requested the court to appoint 

counsel to represent him. in his defense; 

Whereupon, the Court doth appoint Murray J. Janus, an able, 

cpmpetent and experienced attorney at law, to defend him. 
! 

ENTER 4/June/1974 

/s/ James B. Wilkinson 
Judge Designate 

* * * * 



* * * * 

IDI'ION 

Cones now the defendant, by counsel, and rroves this Court to 

dismiss the indictrrent on the ground that Va. Code Section 53-291 is 

Unconstitutional on its face, or in the alternative that it is unconsti-

t:utional insofar as it is applied to the defendant. 

* * * * 

MOI'ION 

cares now the defendant, by counsel, and rroves this Court to 

dismiss all charges now pending against the defendant on the ground 

that he has been denied his right to a speedy trial in accordance with 

µ. S. Constitution, Arrendrrent VI, Virginia Constitution, Article I, 

Section 8, and Va. Code Ann. Section 19.1-191. 

* * * * 

MCJ.I'ION 

cares now the defendant, by counsel, and rroves the Court to 

dismiss the charges presently pending against him on the ground that 

the prosecution of the matter herein violates the forrrer jeopardy 

!(double jeopardy} provisions of the United States and Virginia 

~nstitutions. u. S. Constitution, Amendrrent V; Va. Constitution 

Article I, Section 8 (1971}. See Merrorandum attached. 

* * * * 

MJI'ION FOR BILL OF PARI'ICUIARS 

Cones now the defendant, by counsel, and rroves the Court to 

order the Comrconwealth to particularize the charge against the defendant 
i . 



as follows: 

1. State 'Who it is the Ccm:ronwealth alleges fired the 

fatal .shot in this case. 

2. If it is the defendant, James E. Washington, that the 

canrronwealth alleges is the one 'Who fired the pistol from 'Which the 

fatal bul.let came, state further: 

(a) At the time of the shootir).g was the defendant atterrpting 

to escq.pe? 

3. Under 'Which subsection of Va. Code Ann. Section 53-291 is 

the Comrronwealth proceeding? 

* * * * 
ANSWER TQ IDI'ION FDR BILL OF PARI'ICULARS 

Cones now the Camonwealth, by counsel, and for its bill of 

particulars sets out the following: 
I 

L The Cormonwealth is unable to specify 'Which inmate fired 

th~ fatal shot. 

2. In view of the answer to question m.nnber 1. above, questic;ms 

nUl'nber 2. and number 2. (a) need not be answered. 

3. The Connonwealth is proceed.1-n9 under $ection 53-291(1) 

in! trying the defendant. 

* * * * 
0 RD ER 

This day cail'e the Defendant, James E.&yard Wq.shington, by 

cotlnsel, and the designated Attorney for the Ccmronwealth, on the 

Defendcint's notion~ for Change of Venue; app0in'brent of additional 

counsel; Dismissal of the charges because of a Plea of Double Jeopardy; 

Dircovery; Bill of Particulars; Dismissal of the indic'brent on the ground 
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! 
that Va. Code Ann. Section 53-29i is uncon~titutiona.J,.; Dismissal of 

the indicbnent on the grounds that there was syst.~t:ic c;lii;;crirnination 

in the selection of the Grand Jury; and Dismissal on tj:le grounds of denial 

of his right to a speedy trial. 

And it appearing to the Court, after argum;mt of counsel, that 

it is proper to do so, it is therefore ORDERED that t.p.~ M:>tion for Change 

of Venue be, and the same hereby is, granted for the reasons contained 

in the opinion letter of this Court of July 22, 1974; anq 

It is further ORDERED that the Camronwealth shall vpluntarily give 

the information requested in the Mbtion fqr Discovery, ~d if same cannot 

be accanplished voluntarily, counsel shall $eek a O.ate with the Court for 

specific rulings thereon; and 

It is further ORDERED that the requests conta,inep ~ the M:>tion for 

B~ll of Particulars be, and the sane hereby is, grant.eq, and the Camon-

wealth shall answer the Bill of Particulars in writing on or before August 

1, 1974; and 

It is further ORDERED that F.Cl.ylard D. Barnes be, and he hereby is, 

appointed as co-counsel for the Defendant. 

The Motion regru;:ding the pl~ qf doub:J,.e jeopc[ll'dy is taken under 

advisercent with leave granted to th~ Defendant to put on evidence on the 

morning of the trial relative tQ this matter. · 

It is ORDERED that the M:>tion to Dismiss the Indictnent on the 

ground that.Va. Code Ann. Section 53-~91 is unconstitutional, be, and the 

$Ire hereby is, denied for the ~on stated in the aforesaid opinion 

l~tter, to which ruling the Defendant, by counsel, objects and excepts. 

The Defendant's M:>tion to Dismiss the Indictment for a lack of a 



speedy trial is hereby denied for the reason likewii:;e stated in the opinion 

letter of July 22, 1974. 

The M:>tion regarding systema.tic discriminatiqi in the selection 

of the nernbers of the grand jury is hereby ~ied. 

It is ORDERED that this case be set for trial by jury in the 

Circuit Court of the Ci tr of Virginia Beach, Virginia, on August 12 , 

13 and 14, 1974. 

ENTER: 7/25/74 

* * * * 

IDI'ION 

Corres now the defendant, by counsel, and :qoves this Court to 

diSmiss the indictnent on the grounds that Va. Cpde Section 53-291 is 

unconstitutional on its face, and in its application to the qefendant, 

because it violates the defendant 1 9 +ight,s under the Fifth, Eighth, 

Ninth and Fourteenth Amendnen.ts to the United States Constitution. 

* * * * 

IDI'ION 

Cones nCM the defendant, by counsel, ar}d rooves the Court to 

dismiss the charge against him on the ground. that the statute under 

which he is being prosecuted, Va. Code $eetion 53-291(1) is unconstitutional 

on' its face in that it denies due process and equal protection. 

* * * * 

IDI'ION TO DISMISS 

Cones now the defendant, by counsel, and moves the Court to 

di~ss the indict:lrent against him on the <Jl?unds that the statute under 

wh;i.ch the Cormo~alth is proceeding, Va. Code Section 53-291(1), is 
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' unconstitutional in that it violates Virginia Co:rnstitution Article 4, 

Section 12. 

* * * * 
INSTRUCTION NO. 1 

The Court instructs the jury that the ~edibility of witnesses 

is a question exclusively for the jury, and in determining the weight 

to be given to the testirrony of the diffE;'!rent vrltnesses in this case, 

they are authorized to consider the relatibnship of the witnesses to the 

wrties, if the same is proven; their interest, if any, in the result of the I 

trial; their temper, feeling or bias, tf any has been shown; their 

dezreanor while testifying; their apparent intE;!lligence; and their means 

of information; and to give such creq~t t? the testirrony of such witnesses 

as under all the circumstances such witnesses seem to be entitled to. 
; 

* * * * 
INSTRUC'I'ION NO. 2 

Failure of the defendant to testify creates no presumption 

a$'ainst him, and in considering his innooence or gl.lilt, his failure 

to testify is not a circumstance which the jury is entitled to consider. 

* * * * 
INSTRUCTION NO. 3 

The defendant is presurred to be innocent of th~ qffense with which 

he is charged and this presumption of innocence goes with him through 

the entire case and applies at every stage thereof and is sufficient 

tr? require you to find the defendant not guilty u,nl.ess and until the 

Cormonwealth upon wham the burden r~sts 1 proves his guiJ,.t beyond a 

reasonable doubt, and the Court further tells you that it is not 

sufficient that facts and circumstances proved be c;:onsistent with the 
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guilt of the defendant, but they nn.ist be inconsistent with every reason­

able hypothesis consistent.with the innocence of the defendant. 

* * * * 
lliSTRUCI'ION NO. 4 

The burden is upon the Comnonwealth to prove by the evidence 
I 

beyond a reasonable doubt every material and necessai:y elerrent of the 
I 

dffense charged against the defenQ.ant. It is not qufficient that the 

jury may believe his guilt probable, or nore probable than his innocence. 

$uspicion or probability of guilt, hc:Mever strong, will not authorize 

q. conviction, but the evidence nn.ist p<;>rve his guilt beyond a reasonable 

qoubt. The jury shall not speculate or go outsid~ of the evidence to 

consider what they think might have taken p,lace, but you are to confine 

~our consideration to the evidence introQ.uced by the camonwealth 

and the defense, and unless you believe upon a consideration of all the 
i . 

evidence before you that guilt of the defendant has been proven beyond a 
I 

~easonable doubt as to every material and necessai:y elerrent of the offense 

charged against the defendant, then you shall find illlTl not guilty. 

The burden resting Upon the Conm:>nwealth to prove guilt of 

the defendant beyond a reasonable doubt does not require that such 

Jw.1t be proven beyond every imaginable, conceivable or possible doubt, 

~ut only beyond a reasonable doubt. The jury nn.ist limit its consideration 

to the evidence intrcrluced, and you are not to go outside of the evidence 

ro hunt up doubts, nor nn.ist you entertain doubts which are speculative or 

qonjectural. And if upon a consideration of all the evidence you are 

satisfied of the guilt of the defendant beyond a reasonable doubt then 

you shall find illlTl guilty. 

* * * * 
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* * * * 

INSTRUCTION ID. 5 

The fact that the defendant may have camri.tted a prior criminal 

offense may not be considered by the jury as any proof that he did the act 

fq>r which he is being tried. 

* * * * 

INSTRUCTION NO. 6 

The Court instructs the jury that if you believe beyond a 
; 

reasonable doubt that the accused, James Edward Washington, by 

hlinself or with another planned to escape and in pursuance of such plan 

and during such plan or attempt to escape captain Raul Mederires .r-bnte 

was killed by the accused Janes F.Ciward Washington or Malcolm Marvin 

Jefferson, then you shall find him guilty of murder. 
; 

* * * * 

INSTRUCTION NO. 7 

The Court instructs the jury that evecy principal in the 

second degree and ever:y accessory before the fact may be indicted, 

cqnvicted, tried and punished in all respects as if a principal in 

the first degree. 

* * * * 

INSTRUCTION NO. 8 

Principals in the first degree are those who are tbe actual 

or i.rcnroiate perpetrators of the crime. Principals in the second degree 

are those who did not with their own hands carnnit the act which constituted 

tJ;ie crime, but who were present, aiding and abetting in its conmission. 
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i 
The test for a principal in the second degree is: was he encouraging 

or1inciting the corrrnission of a cr:i.rre by ~rds, gestures, looks or 

si~s, or in sorre manner offer aid and consent to its ccmnission. 

Principals in the second degree are liable to the same 

punishment as principals in the first degree. 

* * * * 

INSTRUCTIOO NO. 9 

The Court instructs the jury that if you be;I.ieve fran 

the evidence beyond a reasonable doubt that the accused, James F.dward 

WaShington, while a convict in the State Penitentiary did unlawfully 

anq feloniously kill Raul M=derires r-bnte, then a guard therein, all 

as charged in the indictment, then you shall find the accused guilty 
' -
! 

and fix his punishment at death. 

* * * * 

INSTRUCTION NO. 10 

Where the Cormonwealth undertakes to prove the guilt, of 

the defendant by circumstantial evidence, it must not only prove the 

circumstances relied upon, but it ImlSt over~ the presumption of 

inriocence of the defendant and establish his guilt beyond a reasonable 

dol.1Jbt. All necessary circumstances proved ImlSt be consistent with 

guilt and inconsistent with innocence. It is not sufficient that the 

circumstances proved create a suspicion of guilt, ha,.,ever strong, or 

even a probability of guilt, but they ImlSt exclude eve:ry reasonable 

hypothesis except that of guilt. The Chain of circumstances ImlSt be 

unbroken and the evidence as a wholeimlSt be sufficient to satisfy the 

jury that guilt of the defendant has been proven to the exclusion of 

anj other reasonable hypothesis. 

* * * * 
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INSTRUCTION NO. 11 

When the Camon.wealth relies·upon cirCtn'llStantial evidence in 

order to secure a conviction, it is the duty of the jury to scan such 

evidence with great care and caution; and upless the circumstances 

proven are of such a char~cter and tendency as to prpduce in the mind 
! 

of the jury a noral conviction of guilt of the defendant beyond a 

reasonable doubt, then you must find the defendant not guilty. 

* * * * 
INSTRUCI'ION NO. 12 

Circumstantial evidence is legal and corrpetent, and a person 

charged with a crine may be convicted upon cirCtn'llStantial evidence alone, 

or upon circumstantial evidence connected with other evidence, if the 

jµry believe beyond a reasonable doubt from such circumstantial evidence 

that the person so charged is guilty; therefore, the jury have the right 

to convict the defendant upon cirCtn'llStantial evip.ence alone, or upon 

circumstantial evidence coupled with other evidence, if from all the 

evidence the jury believe that guilt of the defendant has been proven 

beyond a reasonable doubt. 

* * * * 
INSTRUCTION NO. 13 

The rrere presen~ of a person at the scene of ccmnission 

of a crirre is not sufficient to constitute him a principal in the 

second degree, nor is his rrere consent to the commission of a crirre 

sUfficient. And unless you believe fran the evidence beyond a 

reasonable doubt that the defendant was not only present but that he 

was present, aiding and abetting Jefferson in the corrmission of 

murder and that he shared in the criminal intent of the said Jefferson, 
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then you must find the defendant not guilty. 

* * * * 
lliSTRIJCTION NO. 14 

The Court further instructs the jury that the fonn of 
I 
I 

ypur verdict should be as follows: 

1. NOI' GUILTY 

We, the jury, find the accused not guilty. 

Foreman 
I 

i. GUILTY 

We, the jury, find the accused guilty as charged in the 

indictment and fix his punishnent at death. 

/s/ Evelyn D. Grones 
Foreman 

* * * * 
lliSTRUCTION #A 

Murder in the first degree is the wilful, deliberate, 
I 

I 

premeditated and malicious killing of a human being, and if you 
I 

believe from the evidence, beyond a reasonable doubt, that the 

defendant wilfully, deliberately, premeditatedly and maliciously 

killed the deceased, then you shall find him guilty of m.n:der in 

"tjhe first degree and fix his punish:r!ent with death or by confinenent 

.m the penitentiary for life, or for any tenn not less than twenty 
I 

}:'ears. 
I 

* * * * 
lliSTRUCI'ION #B 

· Murder in the second degree is the unlawful killing of a 

human being with malice and without premeditation and deliberation, 

Jna· if you believe from the evidence, beyond a reasonable doubt, 

that the defendant unlawfully killed the deceased with malice but 

Oli 



without prerreditation and deliberation you shall find him guilty of 

murder in the second degree and fix his punish:rrent by conf inem:mt 

in the penitentiary not less than five nor rrore th~ twenty years. 

* * * * 

INSTRUCTION #C 

Voluntary manslaughter is the unlawful killing of another 

without malice, upon sudden heat of passion, upon reasonable provocation, 

or in m.ltual combat. 

* * * * 

INSTRUCTION D 

If from all of the evidence taken tog'ether there is reasonable 

doUbt whether the defendant killed Guard Snyder intentionally or Guard 

Snyder had his hand on the pistol to prevent the defendant from using 

the pistol, and in the ensuing scuffle the pistol was accidentally 

discharged wounding Captain Monte, from which wound he died, then 

you m.lst find the defendant not guilty. 

* * * * 

0#2743 F#7923 

Upon an !ndictment for Murder 

The Court doth again order for·the recording verbatim of the 

evidence and incidents o~ the trial of this case by Betty Browning, 

a court reporter of Jaine & Browning. 

Whereupon again came Aubrey M. Davis, Jr. , the Attorney for the 

Comronwealth and Robert w~ Duling co-counsel and the accused Janes 
I 
I 

F.dWard Washington and also again cane Murray J. Janus, Edward D. Barnes 

and Janes R. McKenry, attorneys for the accused, and also came a jury 



~tofore sworn, and after hearing all of the evidence and argument of 

counsel, retired to their room to consider of a verdict, and after sarre 

tine returned into Court with the follaving verdict to-wit: "We the jury, 

f*1d the accused guilty as charged in the indictm:mt and fix his punish-

mmt at death." 

Whei;-eupon the defendant by counsel rroved the Court to set aside 

the verdict of the jury as being contrary to the law and the evidence, 

which notion the Court doth overrule. 

It being dem:mded of the accused if anything for himself he had 

or knew to say why the Court should not n<M proceed to pronounce judgment 

against him accoring to law, and nothing being offered or alleged in 

delay thereof, it is adjudged, ordered and decreed by this Court that.the 

said Janes Edward Washington, age 26 years, be and hereby is sentenced 

td death by execution on January 10th, 1975 in the Penitentiary of this 
I 

.CdrrmJnwealth. 

And it is ordered that the Clerk of t:hl;s Court forthwith transmit 

to the Director of the Division of eorrections a copy of this judgrrent 

and that the Sheriff of this City when required to do so, deliver the 

·sa;id Janes :Edward Washington to the guard ~uthorized to receive him who 

shall rerrove and safely convey him from the jail of this City to said Place 

designated by the Director of the Division of Corrections, therein to be 

kept imprisoned and treated in the manner directed by law. 

Whereupon, the defendant, by counsel, excepted to the action of 

ttle Court, and expressed an intention of applying to the Supr6re Court 
I 

o~ Appeals of Virginia for a Writ of Error and supersedeas to the 
I 

jUdgrrent therein. 

Whereupon the Court doth .rule that notice of appeal and assignrrents 

of error must be filed within thirty (30) days from this date. 
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And the prisoner is remanded to the Custody of the Sheriff 

of this City. 

* * * * 
NCYI'ICE OF APPEAL 

AND 
ASSIGNMENTS OF ERROR 

'Ibis day CanE the Defendant, Janes E. Washington, by counsel, 

and gives Notice that he is aggrieved by a judgirent of the Circuit Court 

of the City ~f Virginia Beach wherein he was fonnd guilty of violating 

Va. Code Ann. Section 53-291(1) and sentenced to death on August 15, 

1974, and assigns the foll0t1ing errors: 

1. Va. Code Ann. Section 53-29i (1) is vague and overbroad and 

therefore violates the Due Process and Equal Protection clauses of the 

united States Constitution, as contained in the 5th and 14th Arrendrnents, 

and of the Constitution of Virginia. 

2. The death penalty is cruel and unusual punishment and there­

fiore imposition of such sentence violates the 5th, 8th, 9th and 14th 

Arrendrnents to the United States Constitution. 
I 

3. The death penalty under Va. Code Ann. Section 53-291 is 

W"J.Constitutional because prosecution is discretionary and therefore 
I . - • 

violative of the ruling of the Suprerre Court of the united States in Furman 

v. Georgia. 

4. The Circuit Court erred in denying Defendant's Motion· to 
' 

Dismiss the. indictment on the ground that the trying of the Defendant 

~laced him twice in jeopardy and therefore violated the Double Jeopardy 

provisions of the 6th Arrendrnent of the united States Constitution, as well 

as the Virginia Constitution. 
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5. The trial court erred in denying the Defendant's Motion 

t9 Dismiss the indictnent on the ground that the trial of the Defendant 

denied him his constitutional right to Speedy Trial under the 6th 
I 

Arrendrrent of the United States Constitution. 

6. The trial court erred in refusing to dismiss the indictnent 
I 

on the ground that Va. Ccrle Ann. Section 53-291(1) violates Article 4, 

Section 12 of the Virginia Constitution in that the starute contains nore 
i • 

than one obJect and that those objects are not contained in the title to 

said statute. 

7. The trial court erred in refusing to strike the Cormonwealth's 

evidence at the close of its evidence in chief on the ground that the 

eyidence was insufficient to prove that the Defendant killed Raul Monte. 

8. The trial court erred ingranting Cormonwealth's Instruction. 

Nprrber 6. 

9. The trial court erred in granting Ccrroronwealth's Instruction 

Number 7. 

10. The trial court erred in granting Ccrroronwealth's Instruction 
I 

Nurrber 8. 

11. The trial court erred in granting Ccrroronwealth' s Instruction 

Number 9. 

12. The trial court erred in granting Cormonwealth's Instruction 

Number 13. 

13.· The trial court erred in refusing to grant the Defendant's 

]nstructions A, B and C on the grounds that the Defendant was indicted for 

cormon law rmrrder and that Instructions A, B.and c encanpassed the staterrent 

qf the law of first degree rmrrder and the lesser included offenses of· 
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I , 
I . . 

sepond degree murder and voluntary manslaughter. 

14. The trial court erred in refusing Defendant's Instructions 

D .;ind E. 

15. The court erred in sentencing the Defendant in that the 

irrd?osition of the sentence violates the 5th, 8th, 9th and 14th Amen&rents 

of the United States Constitution. 

16. The court erred in refusing to strike the Ccmronwealth's 

evidence at the conclusion of all of the evidence. 

17. The court erred in refusing to set aside the verdict as being 

contrary to the law and evidence. 

18. The court erred in allowing any Instructions for the 

Ccrim>nwealth on the theo:ry of escape because the Bill of Particulars stated 

thcit the Ccmronwealth elected to proceed under Va •. Ccrle Ann. Section 53-291 (1) 

! 
and that at no tine did it ever inform the Defendant thathe was being 

I 

prosecuted under sub-section (3) or any other sub-section of the statute. 

19. The court erred in giving any Instructions to the jury on the 

theory that the Defendant was a principal in the second degree because there 

is !no statutory provision for being a principal in the second degree to a 
I 

violation of Va. Code Ann. Section 53-291(1). 

20. The court erred in refusing to grant Defendant's M:>tion for 

a M]istrial during the Camonwealth's argurrent because the argurrent Con.sti­

tutba a ccmrent on the Defendant's failure to testify in the case and 

thJ.efore violated his 5th Amendrrent p~ivilege against being required to 

gi~ evidence against himself. 

21. The court erred in refusing to permit eounsel for the Defendant 

in his closing argurrent to read a description of an electrocution, since the 

I 
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sole punishment the jury could.grant was death in the electric chair, 

ahd it was proper to inform the jury of the consequences of their verdict. 

22. The trial court lacked jurisdiction to try the Defendant. 

A written transcript of the proceedings will be filed. 

* * * * 
NCYI'ICE 

PLEASE TAKE NOI'ICE that on the 8th day of October, 1974, I will 

deliver the transcripts of the proceedings and incidents of trial of the 

within styled case to the Clerk of the Circuit Court ?f Virginia Beach 

in accordance with Rule 5:9 of the Rules of the Supreme Court of Virginia. 

* * * * 
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23 

24 

2!5 

THE COURT: I notice that the prisoner's 

dressed in prisoner's clothes, but I understand 

that he did not want to put on civilian clothes. 

Is that correct, Mr. Davis? 

MR. JANUS: No, your honor, he has chosen 

to remain in the garb he has on. 

THE COURT: The court will give him an 

opportunity if he so desires to be dressed in 

civilian clothes. 

Would you rather be tried in those 

clothes? 

THE DEFENDANT: Yeah. 

THE COURT: All right. He may be tried 

in those clothes. 

I also understand, Mr. Janus, you had a 

motion about the other jury that was empaneled 

in the Circuit Court of Powhatan. 

MR. JANUS: Yes, sir. 

THE. COURT: My recollection that jury 

was empaneled and sworn and ready for opening 

statements at the time the mistrial was taken. 

Would that suffice? 

MR. JANUS:.'. Your honor, no members in the 

courtroom now a7e a member of the panel that 

day. I 
! 
! 

,_______._.. _________ , ____ , __ .__-+-··•·-'·• 
JAIME 8c BROWNING 

018 ! 
COURT REPORTERS I 

! -~~~~~~~_:__~~~___!N~O~RF~O~LK~,~Vi~RG~IN~1~:.._ _____________ .._ __ __ 
--- _:__ 

CERTIFIED SHORTHAND REPORTERS 
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2 

3 

4 

15 

6 

7 

8 

9 

10 

II 

12 

13 

14 

1!5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2!5 

THE COURT: No, sir, the jury is 

excluded. 

MR. JANUS: Before we get into that, just 

for clarification in the record, Mr. Barnes, my 

co-counsel, would like to go over the motions 

that have been filed and the disposition, just 

so the record can be brought up to date. 

THE COURT: Excuse me. Let the clerk 

swear the reporter. 

(The reporter was sworn.) 

MR. BARNES: Good morning, your honor. 

THE COURT: Good morning, sir. 

MR. BARNES: We have filed previously 

several motions in this case. All but a few have 

been acted on by your honor. 

THE COURT: I think the one I had, 

Mr. Barnes, I hadn't acted on, which I hadn't 

ruled on,_ is the plea of former jeopardy. 

have not formally ruled on that. · 

MR. BARNES: Yes, sir. 

I 

We have delivered to Mr. Davis this 

morning three additional motions that do not 

really add anything new, but they do clarify and 

specify a little more the motion that we had 

that the statute itself is unconstitutional. 
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THE COURT: No, sir, the jury is 

excluded. 

MR. JANUS: Before we get into that, just 

for clarification in the record, Mr. Barnes, my 

co-counsel, would like to go over the motions 

that have been filed and the disposition, just 

so the record can be brought up to date. 

THE COURT: Excuse me. Let the clerk 

swear the reporter. 

(The reporter was sworn.) 

MR. BARNES: Good morning, your honor. 

THE COURT: Good morning, sir. 

MR. BARNES: We have filed previously 

several motions in this case. All but a few have 

been acted on by your honor. 

THE COURT: I·think the one I had, 

Mr. Barnes, I hadn't acted on, which I hadn't 

ruled on, is the plea of former jeopardy. 

have not formally ruled on that. 

MR. BARNES: Yes, sir. 

I 

We have delivered to Mr. Davis this 

morning three additional motions that do not 

really add anything new, but they do clarify and 

specify a little more the motion that we had 

that the statute itself is unconstitutional. 
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The first is that 53-291 sub one is 

unconstitutional on its face in that is it 

overboard, encompasses other acts under some 

circumstances which could be innocent conduct 

and does not require criminal intent. 

Second is just enumerating the specific 

amendments to the U. s. Constitution upon which 

we rely, that is, the Fifth, Eighth, Ninth,.and 

Fourteenth Amendments, in our contention that 

the statute itself is unconstitutional both '>n 

its face and as applied to this defendant. 

And thirdly, under the Virginia 

Constitution Article 4 Section 12, which states 

that every statute shall contain one object, 

and that object shall be stated in its title. 

It is our position that 53-291 is defective and 

contains more than one object and only one 

object is stated in the title. 

We have also filed a speedy trial motion 

which your honor has already overruled. 

Former jeopardy, I believe we are· -going 

to present evidence on that this morning. 

Insofar as your honor ruled on it 

there was a motion also to disqualify your honor. 

Have you ruled on that yet, your honor? 
l 
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THE COURT: I'll overrule that motion. 

I had not ruled on it. As a matter of fact, 

this is the first I have heard about it -- not 

the first I have heard about it, but formally. 

MR. BARNES: It is in the record. 

THE COURT: All right, sir, I will 

overrule that motion. 

MR. BARNES: We had a motion regarding 

the systematic exclusion of the defendant's 

5 

race, and we would expand that to include members 

of his age group. We have noted on the jury 

list that the --

MR. JANUS: This was on the grand jury. 

MR. BARNES: This race discrimination 

is on the grand jury point. 

Insofar as the jury panel that we have 

seen this morning and the ages stated, we will 

have evidence on that. 

Those are our points, your honor. I 

tender these originals of the motions to the 

court. 

THE COURT: All right. I'll overrule 

the motions. 

MR. JANUS: With respect to the motion 

of double jeopardy, we would call today to 

i 
I 

I 
I 
I 
l 

I 
l 

I 

I 
( 
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present evidence from the defendant James 

Washington and we would ask that he be allowed 

to testify from right where he is, next to 

counsel. 

THE COURT: All right. 

MR. JANUS: Mr. Clerk, will you tender 
these? 

.. -----000-------

JAMES E~AR.D WASHINGTON, defendant, called as 

6 

' a witness on his own behalf, having been first duly sworn, 

was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. JANUS: 

Q You are James Edward Washington, the 

·· defendant in this case. ·Is that right? 

A Right. 

Q You were brought to trial in the Circuit 

Court of the County of Powhatan on May 22, 1974. Is 

that correct? 

A 

Q 

Correct • 

At that time Mr. Richard R. Ryder, a 

~----+--------..;_-------------·--·----.. ----t· .. ···-..... ,. ..... 
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J. E. Washington - Direct 7 
-----··---, ... )_.. ........... ~ ................ _ 

; lawyer from Richmond, had been. court appointed to represen.t 
I 
! 

you, along with a co-counsel Mr. Thomas Lewis of Powhatan, 

' Virginia. Is that correct? 

A That's correct. 

Q . On May 23, 1974, the jury was questioned 

1 by your lawyers and lawyers for the Coumonwealth --

MR. DAVIS: Judge, I object to the leading 

questions. 

THE COURT: I am going to overrule the 

. objection. He is just bringing it up to date. 

BY MR. JANUS: 

Q The jurors were questioned by the lawyers 

and the court on that date. Is that correct? 

A Right. 

Q Was the jury sworn in after it was 

selected? 

A Right. 

Q Now, on the next morning you came back 

for the. second day of the trial. Is that correct? 

A 

Q 

A 

Q 

Right. 

That would have been May 23, 19747 

Correct. 

That evening did you see Mr. Richard 

. ; 
' I 

' ! 

I 

2s Ryder? 

i i-----+----------__,;.. ________________ .. ___ ... -1-·-·-... · .... 
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A 

Q 

A 

Q 

·. night, did you? 

A 

Q 

I 'saw him briefly that morning. 

Where did you see him? 

I talked to him in the prison van. 

You did not see Mr. Thomas Lewis that 

No, I didn't see him that night. 

At, any time after court recessed first 

. day until you were brought into court the second day did 

· you talk with Mr. Thomas Lewis? 

A No. 

Q That evening or after court did you have 

any argument or misunderstanding with Mr. Ryder? 

A . No. 

Q Of course you would have none with 

Mr. Lewis either, if y0u didn't see him. 

A No. 

Q On May -- how many years of schooling 

have you had of formal education, Mr. Washington? 

A Nine. 

. Q On the day of May 23, 1974, were you ever 

; in the judge's cham~ers for any discussion that took 

place between the C°:mmonwealth attorney, Mr. Davis, the 
i 

judge, and your l~ers? 

A No. I 

Q Do you know what took place in chambers? 
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A No, not really. 

Q Did there come a time later that morning 

when Mr. Ryder told you he didn't want to be your lawyer 

anymore? 

A Right. 

Q Would you tell the court what reaction 

you had to that, what your thought was? 

A Well, he first told me he wanted to 

withdraw from the case. I didn't have any reaction at 

1 all whatsoever. because I felt if he wanted to withdraw 

it was totally up to him. 

Q Did Mr. Lewis ever tell you he wanted ~o 

withdraw? 

A No •. 

Q What was your position as to whether or 

' not you wanted the case to go on and get over with? 

A I wanted to get it tried as soon as 

possible. I wanted to get it over with. 

Q Did you want Mr. Lewis to go ahead with 

the tri,al? 

A I would consented with Mr. Lewis handling 

the case. 

Q To your knowledge did Mr~· Lewis have any 

conflict with you that morning? 

A No. 

,__ ____ -+--'-------------------------------.. ·-·---·······~ .. -· .. 
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Q Did Mr. Lewis have any health problems, 

2 any emotional or.physical illnesses that would have 

3 prevented him from going forward? 

4 None that I know of. 

·5 Q Do you know of any reason that you can 

e tell the court why Mr. Lewis couldn't have gone ahead that 

7 morning after the jury had been empaneled and tried your 

a case? 

9 A No. 

10 Q Did anyone explain to you the fact that 

11 you. had been put in jeopardy? 

12 A No. 

13 Q Now, in the record you agreed and 

14 consented to Mr. Ryder. withdrawing. Is that correct? 

18 A Right. 

16 Q And you consented to a mistrial? 

17 A Right. 

18 Q Do you know legally what your consent to 

1s the mistrial meant? 

20 

21 

22 

23 

.A 

Q 

A 

Q 

No. 

Did anyone explain that to you? 

No. 

Did you know whether or not that if you 

.24 had not consented to it after having been put in jeopardy 

215 and a mistrial was granted that possibly you could have 
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J. E. Washington - Direct 

never been tried again? 
2 

A No. 
Q 

To·your knowledge was Mr. -- did Mr. Ryer 
I 

4 look physically ill/to you? 
5 

A No. 
6 

Q 
You had entered a plea already in the 

7 :case of not guilty. Is that correct? 
6 

9 

IO 

II 
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A Right. 
Q 

That morning did Mr. Le~'is ever t:•lk 
to you and explain anything to you or te,11 you tha't he 
wanted to withdraw? 

A No. 

MR. JANtJs: Mr. Washing;ton, answer .any 
questions that Mr. Davis may hai17e of yau. 
Mr. ~ling. 

CROSS· EXAMINATION 

BY MR. DULING·: 

Olr 
\ 

Q Mr. Washington, after the night -- day 

in court were you taken back to the penitentiary that 
night? 

A Yes. 
I 

Q Did Mr. Ryder come down th.ere to see you 
that night? 

I 

I 
I 
I 

I 

I 
} 
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J. E. Washington - Cross 

A . Yes. 

2 Q Did you-all have a discussion at that 

a • time about his withdrawing from the case? 

4 

B 

A 

Q 

No. 

Did you advise him that you had certain 

e witnesses you wanted called in the case? 

7 A (Pause) No. 

8 Q You did not? 

9 A; No. 
! 

Q! Did you at any time ask Mr. Ryder to call 
i 

10 

II Jefferson as a witness? 

12 A No, not really. This was his suggestion 

12 alone. 

i 
! 

14 Q Did you ask him that night to call anyon~ 1 
l 

l!S 

16 

17 

18 

19 

20 

21 

22 

.as a witness? 

A 

Q· 

A 

Q 

. A 

Q 

A 

I think 1 t :;_may have been maybe one. 

What was his name? 

I wanted him to talk to Coles. 

Holt? 

Coles • 

Coles. Did Mr. Ryder talk to Coles? 

I think he said he would talk to Coles, 

22 you know, soon as he finished talking to me. 

24 Q Was Mr. Coles present in Powhatan County 

215 9n the day of the alleged offense? 

I 

I 
! 
! 
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A No. 

Q You were present in court when the judge 

questioned Mr. Ryder about his -- this judge questioned 

Mr. Ryder about his withdrawal, were you not? 

A 

Q 

Yes. 

Anddld you hear him direct the questions 

to both Mr. Ryder and to Mr. Lewis? 

A 

Q 

A 

Q' 

After court reconvened, sure. 

After court ,reconvened? 

Yeah. 

And the court directed questions to you 

as to whether or not you agreed and consented to it, did 

it not? 

A It asked me did I agree to Mr. Ryder 
I withdtawing from the case. 

Q 

A 

Q 

And you agreed to it, did you not? 

That's right. 

And you were aware another lawyer would 

be appointed and you would be retried. Isn't that correct? I 

Yeah. 

Q The court questioned you about whether 

. or not you_ could afford an attorney and you laughed about 

that, didn't you? 

A I won't say that I laughed about this. 

, This is you are saying. I, 

t 
i 
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Q You knew you were being questioned about 

whether or not a lawyer would be appointed for you for 

another trial, did you not? 

A Mr. Lewis could handled the case as far 

as I was concerned. 

Q 

A 

Q 

You didn't say that in court? 

Nor was 1- asked that. 

You were aware from what the court said 

both of them were being relieved? 

A Mr. Ryder was being relieved. Mr. Lewis 

later stated he wanted to withdraw. 

BY MR. DULING: 

Q 

MR. WLING: That's all I have. 

THE COURT: All right. 

Have you ever written or directed any 

cOllllllWlication to Mr. Ryder that you did not want him as 

your lawyer? 

for you?. 

A 

Q 

A 

Q 

A 

Maybe indirectly. 

Hum? 

I said maybe indirectly. 

Does that mean somebody else wrote it 

No, I am not saying somebody wrote it 

211 for me. You asked me whether I had written Mr. Ryder 

------------.------------1-····---·-
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2 

3 

4 

8 

7 

asking him did I want him for a lawyer. and I said maybe 

I have indirect. 

Q 

A 

· things on a more 

Q 

at this time? 

I 
Tell me what you mean by indirect? 

I 
We~l. I can· say that maybe I said some 

orl less spirit of the moment. 

Do you want Mr. Ryder to represent you 

a A Mr. Ryder already asked to withdraw from 

s the case. Why would I want him to represent me now? 

10 Q Do you want Mr. Lewis to represent you_· 

11 · at this time? 

12 A Mr. Lewis could have represented me the 

1s . day he was over in Powhatan. 

14 

111 Today --

16 

17 

18 

19 

20 

21 

22 

23 

. 24 

25 

Q That wasn't my question. Mr. Washington. 

MR.. JANUS: Your honor. I object to it 

as be~ng i11111aterial. It is immaterial what he 

wants now. 

MR. DULING: I withdraw the question. 

THE COURT: He's withdrawn the question. 

MR. JANUS: We have no further evidence 

on that motion. sir. 

'l'HE COURTz I think the record in 

Powhatan speaks for itself. I don't know how 

you could really elaborate on it. 
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MR. JANUS: Your honor, I can elaborate 

on it to this extent: The court spent from 

approximately 9:30 A.M. on May 23, 1974 until 

sometime shortly 3:00 P.M. on that afternoon in 

court. Mr. Davis and Mr. Duling know far better 

than defense CO\.lnsel • becaus.e the three of you 

were there. But the entire·portion of the vast j 

majority -- eighty-nine percent of the testimony ! 
I 

. l 
concerned itself with a colloquy between Mr. Ryder, j 

the court, and Mr. Daris. The court does not .· I 
concern itself one bit with Mr. Lewis, who is an 

able. competent, discrete attorney practicing 

in Powhatan who was appointed with Mr. Ryder. 

It is not as if Mr. Lewis was coming iq.to 

this case unprepared. · Mr. Lewis had been present 

at a first trial at which there was a hung jury. 

Mr. Lewis had been present and prepared for a 

second trial at which a mistrial was granted, 

and.this was the third trial. The case had been 

pending for approximately two years at that point. 

The court concerns itself 1 and the record 

so shows, with Mr. Ryder -- Richard Ryder's 

feelings, emotional. irreconcilable differences. 

physical, his competency and ability to go 

forward. But the court only on three occasions 
I 
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even refers to Mr. Lewis, and on each occasion 

the court prefaces its remarks to Mr. Lewis, 

'!and.,also Mr. Lewis, !I "and is your feeling the 

Mr Lewis?" same, • It is almost as if any thoughts 

directed to Mr. Lewis were anciliary and 

superfluous, and I submit to the court they were, 

because it was Mr. Ryder's motion and Mr. Ryder's 

evidence that he had irreconcilable differences 

and Mr. Ryder's statement to the court as an 

officer of the court that he had talked to the. 

defendant the night before and a difference of 

opinion had arose. Mr. Lewis hadn't even talked 

to the defendant that night. 

Mr. Ryder's basis, if your honor please, 

was that he was emotionally and physically 

unable to go forward. . And I quote from the 

transcript at page 11: uI have no control over 

them, and as a result I.am not mentally or 

physically capable of effectively representing 

. Mr. Washington in this trial, sir." Now, how 

can one attorney incorporate by reference or 

incorporate in any manner with the emotional and 

physical feelings of another person? I 

respectfully submit that he cannot. 

For those reasons we would move the court · 

i 
I 
l 
; 

i 

I 
I 
I 
! 

I 

I 
·I 

i 

i 
I 

I 
I 
I 

I 
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to di~miss the indictments on the ground that 

this man has been put in jeopardy. The jury was 

empaneled, he had been arraigned, and a mistrial 

was granted. The law on thi$ is that only at 

this point can the court grant a mistrial without 

the jeopardy having attached is if it is a 

manifest necessity, and I submit to the court 

where there was co-counsel available -- and with 

the majority of cases you wouldn't have had 

that situation -- but here you have got two 

attorneys. The Powhatan attorney -- and the 

court knows this trial was to be in the Circuit 

Court of Powhatan County -- and an attorney who 

had been through this at least two times before 

and a case that had been pending for at least 

two years. There was no manifest necessity at 

that time that the court couldn't have controlled, 

and there was no reason -- justifiable reason 

why this .case couldn't have gone on at that time. 

· For all those reasons we make our motion. 

THE COURT: Mr. Janus, I was at the 

Powhatan trial as you well know, and I know 

Mr. Lewis's feelings in the situation. I think 

that the court ruled if Mr. Lewis went on with -

the trial on that particular morning he would 

I 

! 
I 

I 
I 
I 
' 

; 
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have had to go to the hospital. The one thing 

the record doesn't show but the eyes do see is 

the nervousness of the counsel, both Mr. Ryder 

and Mr. Lewis. 

As I recall when I said the record speaks 

for itself, that I asked the defendant, because 

once I relieved Mr. Ryder -- and I think he had 

no longer right to represent him -- and I asked 

the defendant personally did he agree to the 

mistrial and he did, it is my recollection of 

the record. Of course the record will speak 

for itself on that situation. 

Accordingly, the court is of the opinion 

it will overrule your motion. 
,. 

MR. JANUS: We respectfully note our 

exception to the court's ruling. 

THE COURT: Anything further, gentlemen? 

MR. JANUS: No, sir. 

Before the jury is brought in we would 

request that they be selected from the panel by 

lot and that they be voir dired individually. 

THE COURT: I was going to do that. I 

was going to leave them all outside and have 

them come in on~ by one. 

MR. JANUS: I would request that they 

1-------4------------------------------· .. -·---.. ----I·-.. --........ -..... -
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cane in having been drawn by lot. 

THE COU&T: All right. Gentlemen, the 

court's going to take a short recess. 

Sheriff, take charge of the prisoner. 

(At 10 :45 A .M., August 12, 1974, the 

court recessed, and reconvened at 11:05 A.M., 

Agust 12, 1974.) 

THE COURT: All right, gentlemen, we 

ready to arraign the defendant? 

20 

THE CIEIK: Mr. Washington, will you stand 

up, please, sir·. 

In the Circuit Court of the County of 

Powhatan, February 8, 1972, the grand jurors charge 

that on or about November 22, 1971, in the county 

of Powhatan, James Edward Washington feloniously 

did kill Baul Mederires Monte, against the 

peace and dignity of the Commonwealth, Virginia 

Code 53-291, 52-291(1). 

What say you, guilty or not guilty? 

THE DEFENDANT: Not guilty. 

THE CIBIK: A venire is now about to be 

called fran which twelve lawful persona are to 

be taken to pass be tween the CC11111onwea 1th and 

you upon the charge of which you·stand indicted. 

For cause shown you may challenge each vinereman. 
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THE COURT: All right, gentlemen, you-all 

prepared to go forward? 

All right, sheriff, bring the jury back 

in. 

(The venire entered the courtroom.) 

THE COURT: All right, sheriff, they may 

take their strikes. 

(A jury was empaneled and sworn.) 

THE CLERK: Mr. Washington, you stand, 

please, sir. 

Members of the jury, look upon the accused 

and harken to his cause. Upon this indictment 

the aceused has been arraigned. Upon his 

arraignment he pleaded not guilty and for his 

trial has put himself upon the country, which 

country you are. Your charge thereforewill be 

delivered by the court. 

You may take your seat. 

THE COURT: All right. I am going to ask 

the ladies and gentlemen of the jury to step into 

the jury room a moment, please, sheriff. 

(The jury withdrew from the courtroom.) 

THE COURT: Gentlemen, I see no reason 

why we have to have an alternate jury -- juror,· 

excuse me. At this time, unless c~nsel brings 
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proof, a verdict of not guilty. 

THE COURT: All right, Mr. Davis, 

call your first witness. 

MR. DAVIS: Ms. Webster, please. 

------000------

SN<l4 WEBSTER, called as a witness on behalf of 

tbe Coaaonwealth, having been first duly sworn, was 

eaamined and testified as foll°"'s: 

DIRECT EXAMINATION 

BY Mil. DAVIS: · 

Q Will you state your name , please , 

A Snow Webster. s-N·O-W. 

Q Ms. Webster, you have to speak up 

so &11 tbe ladies and gentlemen can bear· you. 

THE CIJUlK: Ms. -Webster , if you will . 

move closer to the microphone. 

BY Mil. DAVIS: 

Q What is your occupation? 

250 

A I am chief accountant, V~ginia state fan~ 
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I 
I 

I 
I 
I 
I 

Q 

A 

s. Webster • Direct 

As such what are your duties? 

I am in charge of all the budgetary 

land accounting and I am also in charge of all personnel 

lrecords and personnel responsibilities. 
! 

I Q How long you been so employed by the 
I 
[Stat:e P:e•l System? 
I 
I A About ten and a half years, going on 

eleven years. 
' 

I Q As a personnel lady at the state farm 
I 
do you keep the records -- did you keep the records on 
I 
November 22nd of 1971? 
j 

A Yes, I did. 

251 

Q 

A 

Were you familiar with one Raul M. Monte? 

Yes, I was. 

I 

state 

l 
I 
I 

Q What was his position with the Virginia 

farm at that time? 

A He was a prison farm captain. 

Q All right. Do you have Captain Monte's 

tecord with you? 
l 

i . A Yes, I do • 

Q was he commissioned by the Penal 

S·;·:yatem. as a penitent 1.ary guard? 
I 

I A 
I 

I Q 
' tberet 
I 

I 

Yes, he.was. 

Do you have a copy of the commission 
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s. Webster • Direct 

A Yes, I do. 

Q May I see it, please? 

MR. JANUS: Your honor , it is not 

necessary. We' 11 stipulate that captain 

Monte was a guard and a captain at that time. 

l'HE COURl': If that's apeeable with 

the Coamonwealth. 

MR. DAVIS: We have no objection 

to that, your honor. 

l'HE COURl': All right, ladies and 

gentlemen of the jury, the defense and the 

Commonwealth have stipulated that captain 

Monte was a guard at the Virginia State · 

Penitentiary at tbe state farm. 

MR. DAVIS: On November 22, 1971. 

l'BE COllRl': On November 22, 1971. 

Would there be anything f urtber of 

this witness? 

MR. DAVIS: I have no further question$ 

· of the witness. 

MR. JANUS: I have no questions. 

l'HE COUll': May she be excused? 

Ml. DAVIS: She flllly be excused. 

l'HE COURT: You may be excused• ma •am • 

You no longer have to remain in court. 
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lhat is the next witness? 
I 

MR. DAVIS: call Mr. Wright. 

-----•oOo··----

L. G. WRIGHl, called as a witness on. behalf 

of the Commonwealth, having been first duly sworn, 

was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. DAVIS: 

Q Mr. Wright, would you state your n&• 

for the record, please? 

A L. G. Wright. 

Q 

A 

What is your occupation, Mr.· Wright? 

Supervisor of records for the Virginia 

D•pa~t•nt of Corr~ctions. 

Q And h<>W long have you been employed 

, by tbe Department of Corrections? 
' 

A Seven years. 

As a supervisor of the division of 

, reoorda, sir, do you have the duty of keeping the records 

4nd tbe supervision of keeping the records of the inmates 

1 

at tbe Virginia State Penitentiary? 
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L. G. Wright • Direct 

A Yes, sir, that's correct. 

Q Does that include the entire state? 

A Yes, sir. 

Q All right. Now, calling your 

attention to the date of November 22, 1971, sir, do 

your records indicate whether or not a party by the 

name of James Edward washington, the defendant in thi• 

· dlse • was an inmate at the Virginia State Penal System? 

A Yes, sir, he was. 

Q Do your records indicate that one 

Malcolm Marvin Jefferson was an inmate in the Virginia 

Pea&l System on November 22, 1971? 

A 

Q 

Yes, sir, that's correct. 

Now, do your records indicate where 

they were being housed on thllt date, sir? 

A 

Q 

A 

Q 

A 

Yes, sir. 

Where were they being housedt 

At tbe Virginia state farm. 

All right, and where is tbllt located? 

In Powhatan, Vir JI.Ilia• 
Mil. DAVIS: Thank you, sir, would you 

answer Mr • Janus 's q ues tiou. 
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L. G. Wright - Croes 

18 

CROSS-EXAMINATION 

2 

s 1 JY MR. JANUS: 

.. Q Mr. Wright, do you have your records 

is on Mr. W&shington here today? 

6 A Yes, sir. 

7 Q Your records of course indicate that 

e ;be is still an inmate in the penitentiary and his release 

a date I believe is September 4, 1990? 

10 

II 

12 
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A That's correct• sir. 

MR. JANUS: No further questions. 

THE COURT : A 11 right. May this 

witness be excused, gentlemen? 

MR. DAVIS: No, I have no further 

quest ions , yo•Jr honor • 

THE COl.BT: All right. May the 

witness be excused? 

MR. DAVIS: Be may be excused , your 

honor, as far as the Commonwealth is ccm.cerned. 

Tl£ COtllT: Defense? 

MR. JANUS: Yes, sir. 

THE COURT : Mr .; Wright, you may be 

excused and no longer have to remain in court. 

THE WIT?£ SS : T bank you, sir • 

THE COURT: Next witness? 
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w. E. Tb.orn.e • Direct 
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2 

3 

4 

II 

8 
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II 

12 

I trust that will be sufficient. I imagine 

evE!rybody feels the penitentiary has maximm 

security. So if you will do that, Mr. Thorne. 

just say M Building. 

THE WITNESS: Yes, sir. 

THE comT: All right, return the 

jl%y. 

(The jury returned to the courtroom.) 

THE COtRTf All right. Gentlemen , 

all the jurors have returned. You may continue 

your questioning, Mr. Davis. 

1s ·BY Ml'• DAVIS: 

14 Q Mr. Thorne 1 I again call your 

111 attention to November 22 • 1971. Did you have occasioo 

18 to see the defendant James Edward Washington on that date, 

17 sixt 

18 

19 

20 himt 

21 

22 

A 

Q 

A 

Q 

Yes• sir, I did. 

All right. Where did you first see 

It. was in the M Building doorway. 

All right. Did you have occasion or 

u what was your occasion for seeing the defendant Mr. 

2 4 · waahington? 

25 A I had to dress him out to go to court 
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W. E. Thorne • Direct 

23 260 

'that morning .• 
i 

. All right. Was he by himself at that 2 Q 
i 

3 time, sir? 

4 A Right. 

15 Q Now• would you explain to the la.dies 
I 

8 •nd .sentle~n of the jury and the court when you say you 

7 bad to dress him out --

8 A Well, at the area I was at the man woul.4 

9 

10 

II 

12 

13 

14 

115 

18 

17 

18 

19 

20 

21 

22 

:come through stripped down nude. I would search him and 

then give him new clothes, new shoes, all belongings to 

·put on to go to court, make sure he didn •t have any 

icontraband on him. 
. ' 

Q Now• did you search Mr. Washington 

that morning, sir? 

A Yes, I did. 

Q How did you do that? 

A He came out , I used a meta 1 detector , 

went over him head to toe, searched him down good. 

I Q All right. Now, was he furnished with 

,new clothing 4nd dress? 

A Right. 

Q All right. Did you do anything else 

as as rel.a.tea to Mr. 'Washington t;hat morning, sir? 

24 A Yes, sir, I chained him up and cuffed 

211 !him to put restraints on him. 

JAIME 8c BROWNING 
CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS 

NORFOLK, VIRGINIA 

{)45 



24 
I 

I 
I 

I I 

2 I 
I 

3 

4 

15 

6 

7 

8 

9 

19 

11 

12 

,, 
13 

14 

1!3 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2!3 

W. E. T~ne • Direct 

261 

Q Nciw, would you explain what you me•n 

w~ you say you chained him up and cuffed him and how it 

was done? 

A It is a chain goes around the waist, 

then tbe cuff goes through the chain, put on the wrists. 

Q I'm going to hand you these two items, 

sir, and ask you if these are similar to the chains and 

~ndcuffs you used on the day in question? 

A Yes, sir, it is. 

Q All right. Would you show the ladies 

&Qd gentlemen of the jury how the handcuffs .and chain 

were secured on the defendant, sir? Do you need someb~y 

to belp you? If you have got a key I'll be happy to c~ 

up there. 
A The chain would go around his waist al.ld 

fasten. 

Q Speak up so they can hear you, Mr. 

Tho.r:ne, ple•se? 

A The chain would go around his waist. 

The cuff goes through the chain. This is the way it goes. 

Q Is that the fashion· in which the de~endant 

was secured on the morning :l.n question? 

A Yes, sir, it was. 

Q Now, once the handcuffs and chains are 

placed on the defendant is there any mobility? 
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W. E,; Thorne .. Direct 

A Yes, sir, give him a little bit of 

play so he can smoke once he got them on. 

MR. JANUS: Could the record show 

Mr. Thorne is moving his hand looks like 

upward and four inches. 

BY MR. DAVIS: 

Q Now, Mr. Thorne, when you say a 

person can smoke, do you normally furnish the cigarettes 

for them your$elf? 

A Yes, sir. 

Q 

Mr. Thorne? 

A 

Q 

ean see bett~r. 

Now, how are those handcuffs opened , 

(Opening cuffs.) 

Stand up, Mr. Thorne. I believe they 

What are you using to open those handcuffs with? 

A Key. 

Q Mr. Thorne, have you ever seen handcuffs 

opened .with anything other tbiln a ~y? 

MR. JANUS: I object to that, your .. · 

honor, as being immaterial as to whether he's 

ever seen it or not. 

THE COURT: All right, Mr. Davis, what 

do you have to say? 
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W. E.; Thorne .. Direct 

A Yes, sir, give him a little bit of 

play so he can smoke once he got them on. 

MR. JANUS: Could the record show 

Mr. Thorne is moving his hand looks like 

upward and four inches. 

BY MR. DAVIS: 

Q Now, Mr. Thorne·, when you say a 

person can smoke, do you normally furnish the cigarettes 

for them your$elf? 

A Yes, sir. 

Q 

Mr. Thorne? 

A 

Q 

can see better. 

Now, how are those handcuffs opened, 

(Opening cuffs.) 

Stand up, Mr. Thorne. I believe they 

What are you using to open those handcuffs with? 

A Key. 

1s Q Mr. Thorne, have you ever seen handcuffs 

20 opened with anything other than a ~y? 

21 MR. JANUS: I object to that, your:· 

22 

23 

24 

2!5 

honor, as being immaterial as to whether he's 

ever seen it or not. 

THE COURT: All right, Mr. Davis, what 

do you have to say? 
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. W. E. Thorne • Direct 

28 

1 same morning in question to see an inmate Malcolm 

2 Marvin Jefferson. Mr. Thorne? 

s A Yes, sir. 

4 i Q All right. Would you rel.ate to the 

15 ! court •• to the ladies and gentlemen of the jury where 

~ : you first saw him? 

7 A After Mr. washington came out, 

e Mr. Jefferson came out 1.ater suipped down the same way• 

s was searched the same way, and he was chained and cuffed 

10 by Lie~enant Tait. 

II Q was he chained and cuffed in your •• 

12 A Presence. 

13 Q -- presence? was he chained and 

265 

14 cuffed in the same fashion as you have just demonstrated, 

IB sir? 

16 A Yes, sir, be was. 

17 Q 
I 

Bow, when the two inmates left your 
I 

1s ; presence., Mr. Thorne, were they secure? 

19 

. 20 

A 

Q 

Yes , sir , they was. 

Mr. Thorne • do you know where •• d.id 

21 you know on that morning where washington and Jefferson 

22 were going? 

23 

24 

215 

A 

Q 

A 

All I know they supposed to go to court. 

Did you know wlvlt court? 

Powhatan County. 
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W. E. Thorne • Direct 

i 
! 
I . 

Do you know where the Powhatan County 

court 1a located• sir? 

A Yes, I do. 

Where is it locatedt 

266 

15 ' 

Q 

A I guess it ls about five miles fr• tbe •• 

6 

7 

8 
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10 

II 

12 

13 

14 
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16 

17 

18 

19 

.20 

21 

22 

.23 

24 

25 

five or aix miles from the state farm. 

Q 

A 

What county u it :lnt 

Powhatan County. 

Q Did you go to tbe courthouse wltb 

tbese people? 

A No, sir, I didn't. 

MR.· DAVIS: Could you •1UNer comaael • • 

questions, pl.easet 

TH!: . WlTtESS s Yes, air. 

CROSS•EXAMIMTION 

' Bf llh JANUS: 

Q Mr. Thorne, you strip-searcbact .the 

'c:lefendaat waahington. Is that correctt 

A Yes, sir. 

Q In addition to that you •• did you 

run 70-.: bands through his body and through ht.a baut 

A Yes. 

Q In addition to that you ran a Mtal 
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w. E. Thorne • Cross 

detector over him? 

A Yes, sir. 

Q The same thing was done to Malcolm 

Ha~vin ~efferson. Is that correct? 

A We 11, I ran a meta 1 detector over 

him. a. was a little sketchy about putting my hand 

in his hair. 

Q But you ran the metal detector over 

· his who~ body? 

• Yeah. 

Q When the cuffs were put on both of the 

267 

inmates the key was to the inside, wasn't it, the keyhole? 

A No. 

Q You don't remember or •• 

A No, it was to the outside. 

Q You recall testifying in Mr. Jefferson's 

case on November 30, 1972, air? 

A Yes, sir. 

Q You recall being asked the question by 

Mr. Davi.la: All right, now, if you will, describe haw 

tbe handcuffs and chain were situated on Jtalcolm Marvin 

Jefferson· and James Edward washington? Answer by Willie 

Thorne: The lock key had been turned to the inside tbe 

chain around his waist and his hands here and he could 

move from here to here. 
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J. C~ Frankli~ • Direct 

271 

A I was g~rd. 

Q All right. How long had you been a 

guard at that time, M'!:. Franklin? 

A Around twelve years. 

Q calling your attention again to that date, 

sir, did you have occasion in your capacity as a guard to 

see the defendant James Edward Washington? 

A Yes:. sir, I did. 

Q Where did you fix st see him? 

A In his cell. 

Q Did you I.lave occasion also to see an 

Uimate by the. name of Malcolm Marvin Jefferson on this 
I 
date, sir? 

I 

A 

Q 

A 

Q 

Yes, sir, I did. 

All right, where did· you first see him? 

In his cell. 

All right. What, if anything, did you do 

in relationship to those two inmates? 

A We 11, I get them out that morning and 

·stripped them down and put them through the gate in the 

I ball to be transported cut to the courthouse. 

Q Now, did you SLll>sequently come to the 

Powhatan County courthouse on that date, sir? 

A I ciid •. 

Q How did you get there, sir? 
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J. C. Franklin - Direct 

A I· was in the truck with captain Monte 

tailing the paddy wagon. 

Q All right. N'ow, when you arrived at 

the co~thouse •• I ass1.1ned you arrived there. Is that 

correct? 

A Yes, sir. 

Q All right. When you arrived at. the 

courthouse what• if anything, did you do? 

A Well, I was shotgun guard out in fron~ 
of the courthouse. 

Q All right. When you say out in the 

front of the courthouse rel.ate to the ladies and 

gentleme~ of tbe jury what you mean by that? 

A Well, I was out to the right in front 

of the courthouse. I was security guard. 

Q All right. Now, did you subsequently 

see the defendant James Edward W&shington and Malc~lm 

. Marvin Jefferson again on that date, sir? 

A I seen them when they went in the 

courthouse. 

All right. Who did they go in the 

courthouse with? 

A They went in the courthouse in front fl? 

Lieutenant Nether land and captain Tait and also Officer 

Snyder. 
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Q Bow, after the inmates went into the 

courthouse, sir , what was your assignment , if anything? 

A I was security guard. 

Q And did you stay in tbe position you were 

'in? 

A Yes, sir, I did. 

Q Mr. Franklin, I'm going to band you a 

picture and ask you if you can identify w1-t's in that 

picture? 

A Yes, sir. 'Ibis is tbe courthouse at 

11 Powhatan. 

12. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

28 

Q Now, would you take -- let me ask you this: 

Wbat view do you see looking at tbs picture of the courthouse' 

A I see the front of the courthouse. 

Q A 11 right, now, would you take the 

picture and indicate to the la.dies and gentlemen of the 

·jury where you were standing in relationship cm the 

outside as you say? 

A I was standing out under this big tree 

between·tbe --

Q You have to hold it up so they can see, 

lb:. rxank.lin, because tbey ·-

A Well, it doesn't show here wbere I 

waa standing. 1 was standing out farther away from the 

courthouse out near the road. 
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J. c. Franklin - Direct 

27/.J. 

Q As you look at the front of the 

courthouse would that put you standing to tbe left 

of the courthouse? 

A To the left side of tbe courthouse. 

Q All right. So what you are saying is 

,-ou were standing somewbe:re that the picture didn't pick 

iup. ls that correct? 

A That's right. 

Q All right, would you take the picture 
I 
•nd in the margin mark your initial F on there, please, 

sir. on the side that you were standing? 

MR. JANUS: Your honor 1 I don 1t think be 

can mark to the side be was standing if be's 

testifying where he was standing isn't depicted 

in the picture, su. He's testified he was 

farther out closer to the road to t• left of 

the courthouse. If be wants to initial it for 

the purpose of identifying it as the courthouse 1 

that's fine, but his initial would be misleading 

to the ladies and gentlemen of the jury. 

MR. DAVIS: Well, they have beard, judge. 

He's testified that he was standing ·- t,._ 
picture wasn't wide enough and there's a 

limitation on how big you can make pictures I 

ass me. I assm.e it could be blown up fom: 
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J. c. Franklin • Direct 

times tbat size. Tbere is a limitation how 

wide you can do it. The jury bas heard the 

evidence and it is just to indicate what side 

be was standing on as far as the evidence is 

concerned. 

THE COURT : 1 don It think be can 

mark the pictm:e if the picture doesn •t show 

where be was standing , other than far 

identification. I sustain the objection. 

You can introduce the picture as the courthouse. 

MR. DAVIS: All right. Move to 

introduce it as Coamonwealth Exhibit N\lllber 1. 

THE COlBT: All right, that will be 

Commonwealth Exhibit Nmber l. 

(So marked by the court.) 

17 BY MR. DAVIS: 

18 Q Now, Mr. Franklin, were there any 

1e other vebic les proceeding ahead of tbe paddy wagon in 

20 your trip to the Powhatan County courthouse? 

21 A There was another car; Lieutenant 

22 Netber1'lnd was driving -- captain Netherland was driving 

as .. it and Guard Snyder was with him. 

24 Q Do you know who was in tbe van besides 

2s the i.nldltea 1 air , the paddy wagon! 
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A 

Q 

J. c. Franklin - Direct 

Guard Berryman and Lieutenant Tait. 

Now• what were your observations 

when the inmates went into the courthouse as to the 

condition of their bands, sir? 

A Well, they looked to me that they were 

still handcuffed. And waist chain on. 

Q Now, did any of the guards come back 

out of the courthouse after the prisoners went in? 

A Yes• they did. 

Q Who, sir? 

A captain Netherland and Lieutenant 

Tait came back out. 

Q Now, after -- did you ever see Guard 

Snyder or captain Monte come out of the courthouse, air? 

A No, air, I did not. 

Q Now, after captain Netber1.and and 

Lieutenant Tait came out of the courthouse you bear 

anything unusual happen, sir? 

A Yes, sir, I beard SQDe shooting. 

276 

Q All right. can you rel.ate to the ll&dies 

and gentlemen of the jury how long it was after captain 

Netherland and LieuteD4nt Tait came out of tbe courthouse 

when you heard the shooting? 

A Well, I couldn't say exactly, but couldn't 

have been but just a few minutes after tbey ca11111 out. 
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Q Did you hear any number of shots? 

A Well, I heard numbers of shots, but I 

don't know how many. 

Q Did any of the guards ever go back into 

the courthouse after the shooting? 

A Yes, sir• they did. 

Q All right• who? 

A captain Netherland and Lieutenant Tait 

went back in. 

Q Did you ever go into the courthouse after 

the shooting atarted,sir? 

A No, sir, I did not. 

Q Did you hear any shots after captain 

Netherland and Lieutenant Tait went into the courthouse? 

A Yes, air. 

Q Do you know how many, sut 

A No, sir, I do not. 

Q .can you say how long it was after they 

went into the courthouse when you beard the firat shot? 

A We 11, a lmoat as they went in I beard 

it. 

·Q How, where was the prisoner -- what 

tbey call tbe paddy wagon• is that what you said? 

A Yea, sir. 

Q Where was that situated when tbe 
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J. C. Franklin • Direct 

41 27~ 

1 . inmates were unloaded from the paddy wagon? 

2 A That was on the right-hand side in. the 

3 ' front. They were unloading on the right-band side 

4 ' in the front. 

15 Q Did the paddy wagon stay in that 

6 position? 

7 A Lieutenant Tait and captain Netherland 

a came back out and moved. it up a little so Guard BerrJIDlln 

s could sit in it. That's what they were doing outside when 

10 the shooting beaan. 

11 Q What position would that put the paddy wagcn 

12' in at that time? 

13 A That would still bave been on the right• 

14 band side I'd say, oh9 halfway the center of the courthouse 

11, on the right-band side. Somewhere near there. 

16 

17 

ta 

Q 

looking •• 

A 

Wben you say right· band side, is that 

~king from the front. 

1~ Q . Row, Mr. Franklin• were there any other 

20 prisoners in that van besides Mr. Jefferson and Mr. 

21 washingtont 

22 A Ho, sir. 

23 Q 

24 Is that correct? 

215 A 

I believe you said you were armed. 

Yes, sir. 
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J. C. Franklin • Direct 

Did you evex fire any shots on that 

No , s lr , I c1 id not • 

wae Mr. Berryman ar.med on that date, 

Yes, s:lr. 

To your· knowledge did he fire any 

No, s1.r. 

Were there any other inmates besides 

Jefferson and washington brought to the courthouse on 

~h!lt morning, sir? 

A No, si,r, not that I know of. 

Q Whtt.t county is the courthouse located, 

sir? 

A Powhatan County. 

Q ls that in the state of Vir gini.a? 

A ·Y~s, sir. 
I 

Q And did all the events you related to I 

: 
the ladies and gentlemen· of the jury occur at the 

Powhatan County courthouse? 

A Sir? 

Q Did all of the event,; that you related 

279 

to the ladies and gentlemen of the jury as to the shooting 

y;ou beard and so forth occur at the Powhatan County 
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H. L. Berryman • Direct 

291 

A They h;:ld inmate clot hes, brown --

You mean before --

Q When they were fina ll:y dressed up how were 

they dressed? 

A In brown inmate clothes. 

Q Now , did you accompany the two inmates 

to the Powhatan Circ:.dt Court on that morning, sir? 

A Yes, I did. 

Q How did you get to the courthouse? 

A· I was riding in the same panel with 

'Washington and Jefferson, and Lieutenant Tait was driving. 

Q 

A 

Where were you seated, sir? 

On the right-hand side. 

Q Now, when you left the state farm 

where were the inmates seated in the paddy wagon? 

A Well, Jefferson was seated behind me to 

lhe right and washington was seated to the left. 

Q ·Now, were they seated in that position 

when they arrived at the courthouse in Powhatan County? 

A No; during the route washington shifted 

his position over right behind me, directly behind me. 

Q Were you able to easily see them when they 

bad gotten into that position, sir? 

A It was a little more difficult, because 

I was looking over my shoulder. 
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B. L. Berryman • Direct 

SS . ' 

r-~~~---r-'-~~~~~~~---i1~~~~~~~~~~~~~~~~2~0'L..J~~-I 

2 

3 

4 

15 

6 

7 

' I . 
Q can you give a description of bow --

what a paddy wagon iJoked lib or that particui.r paddy 
I 

wagon looked like? 

We 11, tbia one •• •• it is more or 

leas a panel truck and it bad a divider between it with 

little sllflll windows like and acreen. 

Q Now, wban you arrived at tbe courthouse, 

a ~ir , what 1 if anything 1 did you dot 

9 

10 

II 

12 

13 

14 

18 

16 

17 

16 

19 

20 

21 

22 

23 

24 

215· 

A Well, when we arrived at the courthouse 

I was positioned outside of tbe vehicle and the vehicle 

was pulled up and they was taken out of tbe vehicle after 

the guards bad been posted. 

Q How, did you see tbe two inmates taken 

from the vehicle? 

Yea. 

Q All right. wi..t waa there ... vbat 

were your observatioaa as to tbe security devices? .Did 

~bey have any on? 

cbained. . . 

Q 

A 

Q 

They appeared te have been handcuffed and 

Were any other inmates in that •gon, 

Bo, sir. 

Were any ether inmates brought to tbe 

fewbatan Circuit Court while you were there• sir? 
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B. L. lerrJlllla. - Direct 

A Ro, air. 

Q How many vehicles left tbe state farm 

on that morning, sir? 

A 

three I :Ima glne. 

Q 

Q 

A 

I don't really know, but lt was about 

Three. . Bew many guards ca• with you 

(No reply.) 

can you name the guards? 

Well, there was captain Monte, captain 

293 

,Netherland, Lieutenant Tait, Charlie Franklin, Snyder, an~ 

1myself. 

Q De you know guard Herbert L. •• and 

yourself you say? 

A Yea. 

Q Did you •ee aay of the guards go into 

·tbe courthouse? 

A Well, the way I was poaitiened I could 

·only see Guard Snyder waa standing up to the front of tbe 

-courtb~use, but Franklin, I couldn't see hia position. 

Q Did Guard Snyder ta your observation 

ever go into .the courtbouse? 

A Yea, later on he went in. 

Q All right. low, when you first arrived 
I 

at tbe courthouse, Mr. Berryman, wbere was tbe wagon situated P 

I 
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B. L. Berr,..n • Direct 

A We was sitting on the side of the 

. courthouse -- well, like this courthouse is sitting it 

'Wfls on tbe left side of it. 

Q Did it remain in tbe same position the 

whole time you were tberet 

A The vebiclet 

Q 

A 

Yea. 

After tbe inmates were taken out tbe 

e vehicle was backed up for • to. be posted there• because 

1
0 it was real cold out there. 

11 Q Bow far b&c k was it placed t · 

12 Well, it was backed up past the .door• 

1s past the building wbere I could ebaerve the front• one 

14 · side• and tbe back. 

15 

16 

17 

18 

19 

20 

Q 

A· 

Q 

·A 

Q 

A 

Were you armedt 

Beg pardcmt 

Were you armedt 

Jes. 

Wbat were you armed witbt 

• 38 and a shotgun.. 

21 Q . Did you ever fire either aae of those 

22 vehicles cm that date? 

2s A Tile weapon• you meant 

24 

25 

Q 

A 

Yea. 

••• 
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B. L. Berr,.aa - Direct 

295 

Q low, do you rec& 11 who accompanied 

2 tbe two inmates inte tbe courthouse? 

3 A We 11, Lieutenant Tait and it was cme 

4 that got him out of tbe vehicle, but 1 dan. •t know wbo 

15 actually went into the courtroom. 

8 

7 

8 

9 

10 

II 

12 

13 

14 

115 

18 

17 

18 

19 

20 

21 

. 22 

·23 

Q While you were situated in your van, 

Mr. Berryman, did anything unusual happen? 

Well, captain lletberland and Lieutenant 

Tait, they came back and tbey moved the vehicle. Tbat'a 

the time they moved the vehicle back for me and told me to 

get in, and I was to stay in the vehicle. And at that. time 

1 heard some sbota, and C&ptaia Retberland said, ''They 

are shooting in the courtroom," and him and Lieutenant 

Tait took off for the courtroom.. 

Q 

ti• be made 

A 

Q 

A 

Q 

Where waa captain lletherl.&nd at tbe 

that statemrent, air? 

He waa standing beside the pane 1. 

Did you ever go into tbe courthouse? 

Mo, air. 

Whyt 

A Well, I was supposed to be guarding the 

outside of the perimeter • 

Q Did you subsequently -- let me ask y"u 

u tbi•: Do you know bow many sbota you beard? 

u A Well, the f irat sounded like two n 
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B. L. Berrymtn - Direct 

296 

I 

three shots, then it sounded like &bout three more. 

Q low, did you bear any a hots subsequent -· 

following Lieutenant Tait and Captain Retberl.lind leaving 

your presenceT 

A We 11, there waa -- like I say, wben I 

f II.rat beard tbe shots it was about two er three, and before 

captain Nether land got up round tbe frent I beard about two 

or three more. 

Q You ever bear any after captain Nether land 

10 •nt out of your sight, air! 
II 

12 

13 

14 

15 

16 

17 

. 18 

19 

20 

21 

22 

23 

24 

2!5 

A 

Q 

A 

Q 

front of tbe 

Yea. 

Bow many! Do you recall? 

I would say &bout two, three. 

And you weren't able to observe the 

courthouse from where you were sitting, 

were you! 
I 
I A No. 

Q ~-, did yeu -- later on that day did 

you have occasim to aee these two inmate a again, 

washington and Jefferson! 

A . Yea. 

Q When was tbia? 

A When tbey brought tbem out of tbe 

courtroom I was riding in tbe vehicle behind tbe paddy 

wagon tbat carried them to the penitentiary. 
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H. L. Berr)'lllllln G Direc~ 

Q ls that tbe same area that they bad 

~ome from originally? 

A 

Q 

A 

Ro; tbey bad come from tbe state farm. 

Where were they taken? 

To the penitentiary in licbmcmd. 

2Q7 

Q Coming to the courthouse, Hr. Berry.an, 

did anybody else ride ta tbe back of the van beeides the 

two inmates? 

A No, sir. 

Ml. DAVIS: Would you answer 

counsel's questions, please, sir? 

THE COURT: Any queationa, Mr. Janus? 

CROSS•EXAKINATIOB 

BY •· JAlfUS: 

Q Mr. Berryman, were you present when· 

both Mr. Jeffersm and Mr. waabingtOD were stripped-searched 

and mtal detectors were run over their body? 

A 

Q 

r,ight? 

A 

Q 

A 

Yes, sir. 

They were given new clothing. Is that 

Yes, sir. 

New sboea ae well? 

light. 
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298 

Q When the cuffs were put on them tbe key •• 

keyhole was towards their body, inside, wasn't it, sir? 

1 A Well, I didn't •• I wasn't -- I didn't 

put them on there. I couldn't say which way be bad turned 

them. 

Q You bad said in tbe past that' a t_he way it 

,_. done on that occasion, badn't you? 

Ml. DAVIS: I object to that question. 

That's the way we aor•lly do it. 

MR. JANUS: I think it is a proper 

questions. Prior inconsistent statement 
1 

your 

honor. 

MR. DAVIS: Judp • Mr. Janus is we 11 

aware counsel bas to 1.ay the groundwork if be 

is te impeach tbe witness by the date and where 

be made such a prior inconsistent statement. 

THE COtllT : I j uat asked him if be 

made the statement before. 

MR. DAVIS: I ask the court he stay 

. within rules. 

MR. JANUS: I will be happy to do that• 

BY Ill. JABUS: 

Q Do you recall testifying in the case of 

Mr. Jefferson on lfovember 30, 19727 
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M. J. U tt - Di:-:ect 

67 30L:. 

MULLIN J •. urT, called as a witness on behalf 

2 of tbe Commonwealth, having been first duly sworn, was 

s examined and testified as follows: 

4 

IS DIRECT EXAMINATIOB 

e 

7 BY MR. DAVIS: 
8 Q Mr. u .. tt, would you state .your name for 
9 (be record, please? 

10 A Mullin J. U .tt, Powhatan, Virginia. 

II Q What is your occupation 1 Mr. Utt? 

12 A I'm retired. 

1s Q Ml'. U -;tt 1 calling your attention to the 

1
4 22nd day of November 1971, did you have eccaaicm te go to 

1s the Powhatan County Circuit Court that day? 

1e A Yes 1 sir. 

17 Q Wtdt was your purpose for going there 1 

18 sir? 

19 A On jury. 

20 Q Do you recall what time of the day or 

21 nigbt you arrived there, sir? 

22 

23 

24 

25 

A About twenty minutes till ten o'clock. 

Q 

A 

Q 

was that in the morning, sir? 

Yes, sir. 

Did you go into the courtreom, sir? 
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M~ J, U t t - !)irect 

68 305 

A Yes, sir. 

2 Q was anybody in the courtroom when you 

s arrived there, sir? 

4 A Mr. Monte was sett ir..g to my lef~ as I 

went in the door. 

6 Q Did you know Mr. Monte prior to the 

7 date November 22nd? 

8 A I have knawed him about five or six 
I 

9 y~ars. 

10 Q Was anyone else in the courtroom, sir? 

II , A It was a guard over to -- standing 

1~ the rail over next to -- cm the right. 12 

13 Q All right. Now, did you observe any inmaten 

14 in the courtroom when you arrived there 1 sir? 

l!!I A Yes ~ it was two boys setting up to my 

1a right up at the front. 

17 

1a s~r! 

19 

20 

Q 

A 

Q 

Do you recall where they were sitting, 

Well, they were setting inside the rail. 

was Mr. Monte sitting in the front or in 

21 the back of the courthouse? 

22 

23 

24 

2!!1 

A 

Q 

A 

Q 

He was in tbe back. 

To your left or to your right? 

Left. 

Mr. Ut t 1 I'm going to band you this 
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'M .. J.· Utt .. Direct 

306 

photograph, eir, and ask if you are able to identify wbat 

it depicts? 

A Yes, sir, tbat's right. 

Q What does it show, sirf 

A It shows the boys setting where this 

bunch af clothes is rigbt here. 

Q It shows what, sir? 

A Some clothes en: •-thing JJlying up 

there. 

Q Is that the area where the inmates 

were sitting? 

A 

Q 

That's where the inmlltes were sitting. 

Would you hold it up so the jury can 

see so you are not talking to yourself? 

All right, what does that shaw? 

A Well, the inmates were sitting right 

inside. inside the rail, and right here is where the first 

shots were fired.-

Q Just identify tbe picture now, air. 

Ami they were sitting inside the rail? 

A Yes. 

MR. DAVIS i Could I have that a minute, 

sir , and then I will give it back to you. 

Judge, could this be marked a CCllllllllOmf88lth1 I 

exhibit number? 
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M .. J-,.1 U.t t - Direct 

70 307 

2 

3 

4 

15 

6 

7 

8 

9 

10 

11 

12 

13 

THE COtBT: It will be Coamonwealth 

Exhibit N LIDber 2. 

(So marked by tbe court.) 

BY MR. DAVIS: 

Q Mr. U ~t, were there any other inmates 

in the courtroom at that time, sir? 

A Not as I bave seen. 

Q Now, did you· initially notice any of the 

i:D.mlltes doing anything• sir? 

A No, they was just setting there. I bad 

been in there 1 guess a minute or two and one raised up and · 

said be wanted to go to tbe b&tbroom and be asked the guard . 
14 wbere tbe batbr oom was ·at , and the guard told him it waa 
13 in the back amt be' d take him back there. 
16 Q All right. Maw, did tae in fact take him 
17 

16 

19 

20 

21 

22 

23 

24 

23 

back to the bathroom? 

A ~es, he went, and I was talking to 

Mr. Monte, wasn't looking Q'Ver that way• and it was a 

allot fired, so I looked over tbere and they was in· tbis 

walkway that stepped up iato tbe clerk• s ... they was all 

piled in there wrestling, tbe two inmates and tbe auard 

was. 

Q Now• I'm going to t.nc:l you another 

picture •• after I show it to Mr. Janus. 
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. M. J .• .;·.Utt - Direct 

71 308 .. 

I'm going to ask you, Mr •. Utt, if you can 

2 identify what that picture shows, sir? 

s A We 11, that shows the place where they 

4 •s wras .s ling in here. 

l'I Q . All right. And would you point from the 

6 photograph point to the jury where the wrestling, as you 

7 call it, was taking place? 

a A Ri&ht in here where you step up. 

9 

10 

Q 

A 

Where does that go? Do you know, sir? 

Tbat goes to a i>ackroom in there. 

II Q All right. And the wrestling was taking 

12 p lace right in this area? 

1s A Right in that area. 

14 Q Would you take this ballpoint pen and 

1s mark the area in which you observed -- in the area where 

16 ~he wrestling was taking pl.ace, sir? 

17 A (Did so.) 

16 Q Right in this area, is this what yeu 

19 marked! Is tbat the mark you just put there? 

20 A Yes. 

21 

22 

23 

24 

MR. DAVIS: Judge, I'd ask the 

court that this be introduced as Coaaonwealth 

Exhibit NLlllher 3 , I believe it is •. 

THE COi.BT: All right. 

(So marked by tbe court~. 
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M. J. tJ t·t • Direct 

72 309 

BY'Hll. DAVIS: 

2 Q Now• Mr. u t t. what, if anything, did 

3 

4 

15 

e 

Captain Monte do then, ai:r:? 
i 
I A Well, when the first shot 1 Mr. Monte 

jumped up and run by me and around and went down the aisle 

ang he caught his foot in some seats am fell dawn. So it 

7 was another fired 1 shot went off. I got down behind the 

a seats. 

9 Q Now 1 when you talk about rmning around 

10 the aisle 
1 

is there mo:r:e than one aisle in that courthouse! 

II A It's three aisle• 

12 Q All right. Now• which aisle did 

1s Mt. •• is there more th.an one er1trance coming into the 

14 courthouse from the outside? 

115 

16 

17 

18 

19 

I 
I 
I 

A 

Q 

Just one •. 

Did you come. in tbe front entrance 
I . wben you arrived at .the courthouse? 
I 

A Yes. 

Q Now• in re 1.ationship to c•ing into the 

20 front entrance ef the courthouse did ·- is there an aisle 

21 to the right and ona to tbe left? 

22 A Yes, that 1 s right. 

2s . Q All right. Row• which aisle was it that 

24 captain Monte z:an down when you said be tripped and fellt 

2 5 A · Be ran down the right aisle. 
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M. J. Ult • Direct 

73 310 

Q Now, you didn't see whether or not 

2 . Captain Monte got up? 

3 A 

4 Q 

s when he tripped? 

6 A 

7 Q 

8 Mr. ~~? 

9 A 

10 I went outside. 

11 Q 

No, I didn't. 

Do you recall which ·- what area be was in 

He was right up next to the banisters. 

Now, did you remain in the courtroom, 

I did till someone opened the door, and 

How many shots did you hear fired before 

12 the dour was opened, Mr • U t t·f 

13 A There was about six shots. 

14 Q And after you •• let me ask you this: 

1s Did anybody come into the courthouse after they opened 

16 t 1he doors? 

17 A Not anyone but the guard opened the 

16 qoor when I went out. 

. 19 

.20 

21 

Q 

A 

Q 

Do you know which guard? 

Mr. Netherland I think. 

After you exited the courthouse did you 

22 ~ar any other shots? 

23 A 

24 

2B Q 

No, I didn't hear anymore after I went 

Would you -- now, Mr. Utt , at tbe time 
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2 

3 

4 

l5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

115 

16 

17 

18 

19 

·20 

21 

22 

23 

24 

215 

j 

M. J ... ut t - Dii'ect 

captain Monte fell bad any shots been fired from tbe back 

o.f tbe couxtroom prior to that point? 

A No. 

Q Now, as the two inmates were situated 

which of the two asked to go to the bathroom, tbe one 

s•ted on the right or one seated on tbe left? 

A Well, the one on the right, the one on 

the end of the seat. 

I 
Q Were you able to identify either one 

of the inmates? 
I 

A No, I was not. Didn't pay that much 

attention to them. 

MR. 0.\ VIS : Would you answer Mr • 

Janus's questions, please? 

CROSS•EXAMINA'I ION 

BY MR. JANUS: 

Q Mr •.. Ut.t, was there anyone else in 

t• courtroom to your recollection other than Mr. Monte, 

t• guard• and the cwo inmates? 

A Not as I seen. I bad my bead turned 

t~rd Mr. Monte talking with him.. 

Q I believe when they were wrestling it 

'311 

would be your statement that they were all scrambled together• 
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2 

3 

4 

6 

7 

a 

9 

10 

II 

12 

13 

14 

15 

16 

17 

16 

M. J. tJ t t • CrC"~S 

A Yes. 

MR. JANUS: I have no further 

quest ions. Thank you• air. 

THE COt.BT: *Y Mr. U t t be excused, 

gentlemen? 

MR. DAVIS: Yes• sir• he may. 

THE COUlT : Mr. Janus? 

MR. JANts: Yes, sir. 

THE COtBT: Mr. Vt t , you may be 

excused ftoci furth.er att.andance of court. 

WITHE SS: I can go home? 

THE COURT: All right, you rrlJ.y go 

home. 

Next witness? 

MR. DAVIS: Spears Williams. 

------000------

19 SPEARS w. WILLIAMS, called as a witneae on 

312 

2° behalf of the Conmonwealth, having been first duly sworn, 

21 was examined and teatified as follows: 

22 

23 

24 

26 
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I. ~. ''fillf.ams - Direct 
I 

76 
I 

I 

---------ir-:-----------~---------------------_;...----~3~1~3-L~~I 
I 

I 

a 

a 

• 
• 
'1 

8 

9 

. 10 

11 

12 

13 

14 

115 

18 

17 

18 

19 

20 

21 

22 

23 

24 

2!5 

I 
I 

DIRECT EXAMINATION 

BY MR. DAVIS: 
' 

Q Mr. Williams, will you pull up to the 

mike a little bit ao it will pick your voice up and 

the jury will be able to bear? 

State your name , air? 

Q 

A 

Q 

A 

Q 

Speaxa w. Williams. 

Mr .• Williams, what is your occupation, sir? 

Farmer • 

Were do you live, sir? 

Powhatan. 

Mr. Williams, calling your attention 

to the 22nd day of NoVember af 1971, did you have occasion 

to go to tbe ,_...tan Couaty Circuit Court OD that date, 

sir? 

to ten.· 

A 

Q 

A 

Q 

I was called for jury. 

_Sir, wbat time did you arrive? 

Just near as I can get to it, quarter 

Now, when you arrived, sir, what 1 if 

anythiDg, did you dot 

, A I come in on the right-band side •• on 

the lef t•laand aide , and . I was right over there &b9lC 

'-bere tbat sheriff's at 1 and I saw Mr. Monte standing 
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s. W. Williams • Direct 

77 
311+ 

r igbt a long 1a. front of the judge ' s desk there • Mr • Snyder 

2 was standing right over to the left over here with these 

a two men, and everything was really quiet. And I was looking 

. 4 at some pictures up in the corner 11 and all at once I heard 

., a scuffle break loose over here on the left, on the 

e ·Other side 11 and 1 looked over there , and fr om what I could 

, see tbese two men bad grabbed Mr. Snyder's gun and --

8 Q 

e ·referring to? 

-10 A 

11 Q 

12 A 

1a eay. 
14 

115 

Q 

A 

Now, when you say these two men, who are yo 

These two inmates he bad. 

Bow were they dressed? Do you recall? 

I couldn't say exactly. I couldn't 

Where was Mr. Monte at that time, sir? 

Mr. Monte bad left up be re , bad left tile 

us front up here when I looked back aromid. 

17. · Q All right. Did you subsequently •• after 

1e you aaw tbe acuffling did. you bear any shots? 

· 1e A And after I hea~d the scuffle over bare 

• 0 ·.'I 100kad 9'98r and I heard three shots come out of that 

a1 c::s=Olld, and of the three men at1cuffling I couldn't tel.l 

22 e-ctly wbere tbe ·shots come from, but they cCllDe out 

as that crowd tbere. 

24 

215 

Q 

A 

What, if anything, did Mr. ·Monte do! 

And it was just a few seconds before Mr. 
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S. w. Williams • Direct 

78 

Monte jmped up come out the back and come up the side 

2 there and he rua right on in at them and he hit one of the 

a Mn with something -- I don't know wb.at it was -- because 

315 

4 I saw hie bead fly back, about that tiuie things was getting 

e pretty rough and I turned and started out and I beard two 

e more shots go off. 

7 Q Now 9 after you left the courtroom did 

a you see anyone coaaing in? 

s A And 1 went on down -- well, I got in a 

10 little hurry then. I went· on down and it is a column sitting 

11 twelve feet from the back of the church -- I •an the 

12 eourthouse • .and between that column and the door I saw anotbe · 

13 ·guard come rUDDf.na in the door• and ·-

14 

115. 

Q 
A 

1e how. manyi 

17 Q 

1a door? 

Did you .hear any abotst 

1 heard some more shots, I couldn't ,.,. 

Did you know who it was came into the 

1s A No, I certainly don't. I been seelag hie 

ao ·face, but I didn't know him by name. 

a1 Q Now. were you able to see the gun 

22 :itself, •ir? 

23 A No, I didn't see no gun~ 

24 Q Did you see any other inmates in tbe 

u cem:troom, air, other than tbe two that we:re acufflingt 
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s 

4 

!I 

7 

8 

9 

to 

" 
12 

IS 

14 

ti! 

ta 

17 

te 

18 

20 

2.1 

22 

23 

24 

2!1 

S ~ W .. Williams · ~, Direct 

A No, I did not. 

MR. DAVIS.; All right. Would you 

answer Mr, Janus• s questims, please? 

sir. 

. excused? 

THE COURT: Mr. Janus? 

MR. JANUS: We have no questions, 

THE COtBlT: No questions? 

Ma. JANUS: I ight. 

TIE COURT: May this witness be 

·MR. DAVIS: Yes, sir, Mr. Williams 

can be excused as far as the C"81Donwealth is 

cOnc:erned. 

THE COURT: Just a minute, air. 

. May this witness be excused? 

MR. JAROS& Certainly. 

THE wrrmss: can I go· ham? 

THE COURT a Yes, sir 1 you may go home, 

Who is yo-.sr next witness? 

MR. DAVIS i Br cwm I. Snyder. 

TBE COtRTt Who, sir? 

MR, DAVlS1 Mr. Snyder. 

31 

Judge, pt:ior to Mr. Snyder, ·there's a 

matter I need to take up with the court, so I'd aak 

tb.e jury .be excused. 

JAIME 8c BROWNING 
CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS 

\./NORFOLK, Vll\!"INIA 

080 



a 

4 

15 

e 

7 

8 

9 

10 

II 

THE COURT: All right• gentlemen. the 

jury's returned. 

------000------

BROWM E. SNYDER, called as a witness on behalf 

of the Conmonwealth, having been first duly sworn, was 

eaamiaed and testified as follows: 

DIRECT EXAMINATION 

12 BY MR. DAVlS:. 

13 Q Mr • Snyder , would you state your. name 

" for tbe record ,pl.ease? 

115 A My name is Br own E • Snyder. 

Mr. Snyder, what is yom: occupation, 

17 sir? 

18 A I am a correctional corporal at the 

1s .vi:r:ginia state farm southside. 

20 .Q Calling your attention on the 22nd day 

21 of November 1971, w9re you so employed on that date, sir? 

22 A 

23 Q 

24 A 

215 Q 

Yes. sir. 

Were you a corporal on th&t date, airt 

No, sir. 

Since that time have you been 

JAIME & BROWNING 
CERTIFIED SHORTHAND REPORTERS 

COURT Pll!:PORTERS 

NORFOLK, VIRGINIA 

promoted? 

081 



83 

B. E • Snyder • D f.rect 

320 

A Yes, sir. 

2 Q call your attention again, sir, to the 

3 

4 

15 

22nd day of November 1971, did you have occasion to see tbe 

two defendants -- excuse me, see the defendant James 

idward Washington, sir? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 II 

. 18 

17 

A 

Q 

on that day? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

that morning~ 

Yes, sir. 

All right, when did you first see him 

In the M Building, southside. 

Where is that l!>eated • sir? 

Southside. 

Of what• l'ir? 

State farm. 

sir? 

What county is tbat situated in, sir'/ 

Powhatan 11 sir • 

What was tbe purpose for seeing him. GD 

1e I was w<>rking the control roam at tbe A 

19 tiae, and be was brought out front to be dressed out. 

20 Q All right. Now, what •• did you also 

21 • have occasion to see one Malcolm·Marvin Jefferson on tbat 

22 date? 

23 

24 

A 

Q 

211 dressed out? 

In tbe hallway, yes, air, right. 

Was he likewise brought out to be 
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2 

3 

4 

!I 

8 

7 

8 

9 

10 

II 

A 

Q 

A 

Q 

A 

Q 

B. E. Snyder • ~irect 

Yes, sir. 

Do ycitu know where they were going, sh:? 

Yes, sir , they were going to court • 

What court? 

Over Powhatan. 

321 

Did you accompany the two iruoates to the 

Powb.atan County Circuit Court, sir? 

A Yes, sir~ I did, 

Q How did you arrive - how did you arrive 

at the courthouse? 

A I was in a state car with captain 

12 let her land. 

13 Q How did the indltes arrive at the court-
14 house? 

19 A They was in the paddy wagon driven by 

18 Lieutenant Tait and Officer Berryman. 

17 · Q Were any other inmates in tbat wagon 

18 beside• Jeffers• ~Dd waahingtm.? 

19 A No, sir• 
20 Q W.are you present when the two s.n.tea 
21 were placed in t._ wagon, sir? 

22 A Yes, sir. 

&3 Q All right, What was your observiatien a1 
24 to tbe~ bandst 

aa A They were t-•ndcuffed with cbailla around 

JAIME 8c BROWNING 
CERTIF'l!D SHORTHAND REPORTERS 

COURT REPORTERS 

NORFOLK, VIRGINIA 

083 



8S 

2 

3 

4 

e 

7 

them, sir. 

Q 

A 

Q 

B. 1. ,.,._ • Direct 

Did they appear to be secure, sirf 

Yes, sir, they did. 

Were you present when the inmates were 

322 : 

removed from the van at Powhatan County Circuit Court? 

A Yes, sir, I was. 

Q What were your observations as to their 

e bands at that ti.-' sir? 

9 Secured. 

10 Q Now, did you as,ist in taking the two. 

11 Uun,ates into tbe courthouse, sir? 

12 

13 

14 

1 !! 

18 

17 

18 

A No, sir. I was posted out in front 

of tbe co\Jrthouae as they were taken out of the paddy 

wagon. 

Q 

A 

All right. On what side of the courtbou•t 

I was in the front. It would bave beeD 

on the r igbt• band side. 

Q Would tbat be looking towards the 

19 courthouse en= away from it? . 
ao A Looking towards the courthouse. 

Ill Q Now, did you subsequently later go . into 

. 22 the courthouse• air? 

83 .A Yes, sir, later Captain Betberl.aad 

24 motioned for: me to come into the courthouse. · I went into 

28 
1
tbe courthouse. He told me to stay in there. I took SJ 
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B. E. Snyder • uirect 

323 

position· on tbe rlght•ba·nd side Of the courthouse in the 

2 · back. . He then ea.id he was going back out to check things 

s outside, and be also told me at the time to relieve Captain 

4 Franklin -- Off leer Franklin outside in about thirty minute a 

15 because it waa aw.fully cold that day, so I looked at my 

a ·watch and it was about nine thirty-five. 

Q All .right. Kaw, wbat did Captain 

a letber land do, · sir? 

s A He went back outside. 

10 Q Where were the ~tee at that point . 

n .ilten you arrived in the court house , sir? 

12 A They were placed up in froot of the 

1s .courthouse• . It was a little -- it was a bench up 1n 

f,ront and also it was a chair setting there. 14 

IB 

16 

17 

ta 

18 

ao 

21 

22 

23 

Q All right. Do you recall which position 

each Of the inmates were seated? 

·A Yes, sir, Jefferson was seated on the 

bench and washingt_on waa seated in tbe cbair on -- it • ould 

be tbe right-band side,. 

· Q Were there any other inmates in the 

courthouse? 

A No, sir. 

Q Were there any other inmates 1.D. that 

24 · courtbouse wblle you were there that day? 

28 A No, sir. 
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B. E. Snyder - Direct 

Q Now, was there any other guards in the 

2 courthouse while you were there, sir? 

3 

4 

15 situated? 

6 

A 

Q 

A 

Yes,· sir; Captain Monte was. 

And where was Captain Monte 

He would have been on my left -- from 

7 me standing in the back of the courthouse he would have 

e been on my left about the second bench down. He was 

e sitting there doing some writing on a pad. 

10 Q Mr. Snyder, how were you dressed on the 

" clay in question? 

12 A I had on a winter uniform, sir, which 

13 the coat would have been -- it wae this type coat. Pants 

14 were the same color. The shirt was identical to this. 

324 

us This is a winte~ shirt, too. I would say it is a greenish 

1e ~ay. 

17 

18 

Q 

A 

How were the inmates dressed? 

Kind of rusty colored pants. Shirt and 

1e jackets were a darker brown. 

20 ·. Q Is that •• the jacket that you have there, 

a1 sir 1 is that similar to the jacket you were wearing on the 

aa day in question, or is that the same jacket? 

23 A 

24 •• jacket. 

211 Q 

No, similar to it. It is not the 

same Color? 
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2 

' s 

4 

IS 

6 

7 

6 

9 

10 

. II 

12 

IS · 

14 

I 15 

16 

17 

16 

19 

ao 

21 

22 

23 

24 

211 

B , E ,. Snyder· - :J ire ct 

Yes, si.r. 

MR. DAVIS: Judge, if it please the 

court, I move to introduce Mr. Snyder's jacket 

as Commonwealth Exhibit whatever it is. 

TBI COURT: Do you have any objection? 

MR. JANUS: No, sir, whatever probative 

value it. has. He's testified it wasn't the 

same jacket• it was similar in color. 

MR. DAVIS: We move to introduce it. 

THE COURT: Al~ right, it will be 

Commonwealth Exhibit 4 if there is no objection • 

(So marked by the court.) 

MR. JANUS: Your honor, may Mr. Davis 

and I approach the bench one second? 

THE COURT: Not about this case? 

MR. JANUS:. Sir? 

THE COURT: .Not about this case? 

MR. JANUS: Yes, sir. 

325 

THE COURT: Well, you can't approach the 

.bench for that reason, no, sir. You want me to 

excuse ·the jury? 

MR. JANUS: Yes• sir. 

THE COUR~: I.aides and gentlemen of tha 

jury, would you re·tire to the jury room, please? 

(The jury withdrew from the courtroom). 
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B. I. lnJd•s: • Direct 

91 
328 

BY MR.· DAVIS: 

2 Q Mr. &Dyder 1 l 'm going to band yeu thia 

a clothing and ask you 1f this clothing is similar to tbe 

4 clothing tbat was wora by the inmates in question oa tbat 

s date? 

e Yea, sir, it is. 
7 Ml. DAVIS: Judge, to keep tbe cbain 

e I would like this marked for identificaticm 

9 

10 

II . 

12 

13 

14 

IS 

18 

17 

18 

19 

20 

21 

22 

purpose• at tfaia t1-. 

THE COtBT: All ri.gbt. Thia will be 

llumber 5. 

(So marked by the court.) 

BY MB. DAVIS: 

Q Mr. Snyder, were both the inmates 

dressed in that type clothing? 

A Yea, sir. 

Q How •s Mr. Monte dressed? 

A He bad on the same thing -· clotbea 

I bad, sir. 

. Q 

now, airY 

A 

was that the same .type you bad tbea or 

Then, sir. 

aa Q Now• while you were posted in your 

24 position. Mr. Snyder• did you ever have any conversation 

2 s with either one of the inmates? 
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,I A 

2 Q 

8 A 

4 Q 

IS case, air? 

s A 

7 Q. 

B •. I. SDJ'der • Dizect 

Yes• sir, one. 

Wbicb one• air? 

washiDgton. 

ls tbat the defendant in this 

Yes, sir. 

All right. Wbat transpired between you 

a and Mr. WaahiD.gton? 

329 

9 Aa I was standing 1n the back wasbingt an 

10 turned fr• his seat and lte asked me about going to the 

" · batmoo.. At firat I d:Ldn't UDderatand him. · So be 

ta repreated bimaelf. so when ·- captain Monte asked • 

1a wbat did be waat, ao 1 to.lei lUa be •D.ted to go to the 

14 batbroom.. 

111 

16 

Q 

.. A 

Speak up, Mx. Snyder. 1 can't bear you. 

captain MGDte aalred • what he wanted. I 

17 told b1m be wanted to go to. the batbro•. so captain 
. ' . 

1a Monte told ne to go abead and take him., tlat be would 

1s keep &a eye on Jeff er sOli. 

20 

21 

Q 

A 

Mow, did you in fact start to taka bim, sirt 

Yes, sir, I did. 

aa Q All right, . What did you do am:I wb&t 

ail tranapired • if anythin&? 

24 1 started up tbe r igbt•band side ef tbe 

aa •l•le• Aa I •• goiag up waa&:Wtgten bad a~e&dy got up fr• 
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B. E. Snyder - Direct 

93 330 

bis seat and was beading for the stairs. The bathroom is 

2 right behind tbe judge 1 s chambers on tbe rigb.t•baDd side, 

a the doOJ: marked "Private." 

4 Q All right. Bow, from where you were 

15 standing in tbe courtroom before you started to move •• 

s I believe you testified you were atanding to the right. 

7 ls tbat right? 

8 A That 1 I right. 

9 Q Where in relatienabip to where you were 
f 

10 !standing would the rest room have been located, the bathroom? 
i 

A Directly in front of •. light stra igbt 
' 

II 

12 .up. 

13 Q Straigbt dowa the aisle in tbat direction? 

14 A Straight dwa. 

115 Q All right• go ahead. 

16 A As 1 &ppr oacbed Jeff er son I stayed to the 

17 rrigb.t•hand aide of the •isle and went around side. Of bf.a 

1a where 1 cauld watc;h hill too, and waabiagton bad already 

1s i&t&rta.t· to•rda the atepa. 

20 

21 

22 

23 

24 

215 

.. Q What atepa? 

A Two little steps goes up towards wbere 

tbe bathroom ia. 
I 

·Q Excuse me a moment. 

Mll. DAVIS: Judge. may l have Coaa.•wealtb 

Exhibit I believe it is 27 
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I. E. Sa,.t.- • Direct 

94 
.I 

S31 

I:; :BY •• DAVIS: 

• ,j ~' Q Mr. Snyder , would you look at tbat &ad 
.1 ·-~· 

a see if you can identify wbat' s in tbat picture? 

4 

II 

8 

7 

8 

9 

10 

II 

12 

13 

14 

111 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Ye••! sir. Judge' a bench is there, 

batb.r oom • a back llere 1a the back. 

Q Could you relate your coanenta to tbe 

jury, because if you bold it to yourself they can't •• 

it. 

· A The bathroom's right back bere in tbe 

pack. tbia here two step£,. lleatarted up tbe etepe. 

Q All rigbt. Now, go on with your 

testimony, please, Mr. Snyder? 

A Well, a1 1 got to tbe atepa W&ahiagton 

was right on tbe top atep; I bad my foot an tba firat atep. 

Just as 1 started up W&shington turned on •, turned 

around. On tbat instance wben be turned he grabbed for 

me. 

Q All right• Wait a minute until tbe 

jury finishes looking at tbe picture. 

, .·. A All right. 

THE cot.BT: That's all right, Mr. Billman, 

leave the picture there, air. 

~y MR. DAVIS: 

Q .All r f.sbt, ••, 10 abaad, Mr. SnJde~. 
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332 

A Well, as be grabbed for me I realized his 

bands were free, so as be was grabbing, one band went down 

my side towards where my gun was. 

Q Shaw the ladies and gentlemen. of the 

jury how he grabbed you. 

A He just grabbed me, one hand was dawn 

to my side where he was grabbing for my gun. Other one 

I was trying to hold him; - I was trying to hold him with 

one band. I put one band by the side where the gun waa to 

bold it to keep him from getting it. About that ti• I was 

attacked from the back. 

Q All r igb.t , go ahead • 

A All right. We struggled there fo.r: a little 

bit. Next thing I remember I picked myself off the floor. 

Q Now, would you 1/1.y -- you llfJ.y I believe 

his hands were free. What do you mean by this? 

A Both hands were free. Was no cuff a. Ito . 

wffs that I seen at that time. 

Q Did you suffer any injuries as a result 

- of your. scuff le? 

A I was struck duriDg tbe scuffle, wbicb 

at the ti.me I don't .._when, but I was struck during t• 
scuffle. 

Q All right. Now, what type of gun were 

you carrying on tbe m.oraf.ag in queet1oa, Kr. ·-
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96 

A. carrying a .38 feur:-inch barrel police 
2 $pecial. 

3 

4 

!I 

8 

7 

8 

10 

,, 

12 

13 

14 

115 

18 

17 

18 

19 

20 

21 

22 

23 

Q Mow• I 1 m going to band you •• let • 

show it to Mr. Janus. 

Mr. Snyder• 11 m going to hand you a picture, 

air• and ask if tbat depicts t:be conditicm you were in 

following the scuffle with tbe two inmates? 

A Yes. air, it ia. 

Q W&s that taken OD tbe day ia question? 

Yes, air, it was. 

MR. DAVIS:. Judge, please tbe eeurt •• 

tllE COUlT: ?bat will be CG111D0nwealth 

Exhibit 5. 

MR~ DAVIS:. Judge, we have got f.ive 

others. 

tHE COUBT: One of tbem you didn 1t 

introduce. 

. Well. I guess it is marked for s. 
It will be 6. 

(So marked by tbe court.) 

Q Were you •r•d on tbat day in queatlOD, 
24 1air? 

215 A Yea, air, I waa. 
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2 

3 

4 

!I 

B. E. Snyder • Direct 

Q 

A 

Q 

A 

Q 

What type of weapon you haw? 

.38 police special four-inch barrel •. 

Did it have any ••umition in it, air? 

Yes. air. 

All right. How many rounds did it have 

6 in itt 

7 

a 

8 

10 

11 

12 

13 

14 

111 

16 

17 

18 

18 

ao 

21 

22 

23 

24 

215 

A 

Q 

A 

Had five rounds. 

How many rounds did it hold? 

Hold si:x rounds. 

Q 

A 

Why did you just bave five in it? 

It ia tbe policy back tbe farm everybody 

carries five rounds f«r security reasons. 

Q All right. Where was tbe empty eJlinder 

located on tbe weapon? 

A Behind the hammer , sir. 

THE COlll'I: . Keep tbe pistol over there. 

. If Mr. Janus wants to see it be can come over 

tbere. 

BY MR. DAVIS: 

Q . Mr. Snyder, tbe gua tbat Mr. Duling 

just b&Dded to you, sir• can you identify that gun! 

A Yes, sir, it is my gun, sir. 

Q How are you able to identify it! 

A ror ... tld.ag, baa my aerial aumbeE • 
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2 

a 

4 

15 . 

6 

it. 

Q 

A 

Q 

A 

Q 

7 make is it? 

8 

9 

10 

II 

A 

Q 

A 

Q 

B. E. Snyder • Direct 

What is . the aerial numberf 

DlO·Z65. 

What is the serial number on that gua' 

Dl03565. 

Now, what type of gun i• that, air, wbl.t 

Smith and Weatoa. 

And what calibre is it? 

.38. 

. What -- do _you rec.all what type of 

12 ammunition you were carrying in that gun an the day in 

13 question? 

14 . Yea, sir, it waa copper-c•ted she·lls, 

115 sir. 
16 Q How did yo~ know there were five round.a 

17 in the ga.m oa that day, sir? 

18 A Sir , we are asked wbeaever we take our 

19 weapons out to cbeck them.. 

20 

21 

22 

aa coated? 

24 

Q 

A 

Q 

A 

Did you cheek tbem CilG tbat morning? 

Yes, I did. · 

Were all four of the bullets copper 

Yea, air. 

335 

215 l!lll. DAVIS:· All right. Please tla" court, 
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4 

15 

8 

7 

8 

9 

to 

It 

t2 

ts 

t4 

tB 

UI 

t7 

ta 

19 

20 

2t 

I. I. Snyder - Direct 

I move to introduce the weapon. 

THE COURT: It will be HuaDer 7. 

Sheriff, would you get that pistol for me, 

phase? 

(So marked by the court.,) · 

BY MR. DAVIS: 

336 

Q Mr. Snyder, Mr. Duling' s banded you a 

holster., Can you ideatify that, sir? 

A Yes, sir, it is my holster. 

Q Is it the holeter you were carryiag 

November 22, 1971? 

A. Yes, .sir, it is. 

Q All right, now, what is tbe cmditi• 

of that holster at this time, air? 

A At this time, sir, the str.ap bas been 

br olcen f·r om it. 

Q W&s it broken from it when you put it OD 

on the morning of November 22, 1971? 

A No, sir, it wasn't. 

Q was it broken after tbe struggle 

22 transpired? 

as A Yes, sir. 

24 Q Now, did you bave tbe strap· acrctss ti. 

215 gun to laold it in p14c• wbaa you bad it ia your bolater 
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10 

II 

12 

13 

14 

1!5 

16 

17 

16 

19 

20 

21 

22 

aa 

24 

21S 

B. E. Snyder • Direct 

that morning, sir? 

A Yes, sir. 

MR •. DAVIS: Your honor• if it pleaae 

the court, I move to introduce the bolster . 

as Commonwealth's Exhibit Number 8. 

(So mar~ed by the court~) 

BY MR. DAVIS: 

Q Now, Mr. Snyder, getting back to tbe 

area where you scuff led, where was that located -- I 

mean excuse me. I withdraw that question. 

What was your positio.n after the struggle 

was over? 

337 

A In othex words, during the struggle n• er 

after it was over7 

Q After the struggle was OVeJ: , sir , what 

was your position on the £ loor? 

A After I got up from .the floor, now, 

first thing I noticed was Captain Monte laying on tbe 

floor •.. When I seen _him laying on the floor I seen tm 
sun laying beside of him, so I made a dive for that gun 

to pick it up and I picked it up and turned around and 

backed up behind the -- it is a little kind of bench going 

across like it is there, backed up behind them and I was 

crouched dCNll • •Y kn•••· At tbe tile 1· was backing up 

JAIME 8c BROWNING 
CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS 

NORFOLK, VIRGINIA 

09? 

. I 



101 

2 

3 

4 

IS 
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aa · 

24 
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B. I. Snyder • Dire ct 

338 

l got a glimpse of the door opening and shutting marked 

"Private" and something going through lt • but I couldn't 

make out what it was. 

Q Now, was the gun that you picked off the 

floor your own gun? 

A At the time I didn't know it was aot. 

No, it was not my own gun. At the time I thought it was. 

Q Now, Mr. Snyder, Mr. Duling banded you 

another gun, sir. Is that the gun you found lying beside 

Captain Monte's body? 

A Yes, sir, it looks like it. 

Q Aftei: you found that gun, sir 1 amt 

crouched behind it, did you subsequently turn that gun over 

to anybody? 

A . Later on I turned it over to Inveetlaator 

Hillman. 

Q Do you know whose gun that is 1 sir! 

A Yes, sir; it is captain Monte's. 

Q What calibre ... do you know what calibre 

· that g~ is? 

A 

Q 

I believe it is • 32•2Q sir. 

Do you know the make? 

A. No. No, I don't. I can't sJly I de, 

unless I look at it. 

Q We 11, JOU IJOt it in JOllr band 1 you CAil 
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B. E. Snyder • Direct 

' 
, i.ook at it. Does it say what make it is? 

' 2 ' A It is pretty we 11 wore down, sir. 

3 

4 

15 

e 

8 

MR. DAVIS: All right. · Please tlte 

court, 1 move to introduce Captain Monte's 

gun as Commonwealth's Exhibit Number 9. 

THE COU.la': It will be Number 9. 

(So marked by the court.) 

e BY MR. DAVIS: 

10 

II 

12 

13 

14 

115 

18 

1'7 

18 

19 

20 

21 

22 

23 

. 24 

215 

Q Now, Mr. Snyder , would you rel.ate to 

tbe ladies and gentlemen of the jury whether or not Hr. 

Washington w~n he turned on you was facing you? 
I • 

I A Yes, .sir, he was. 

Q Were you both looking face to face at 

,tbat time? 

A At that time, yes. 

Q And when the party jumped on your back 1 

that put you in between two individuals! 

' 

I. 

j 
I, 

MR. JANUS: Your honor , this i& a 

leading question. I object to the form of the 

question. 

THE COURT: All right, change the form 1 

Mr. Davis. 
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2 

4 

IS 

B. E. Snyder • Direct 

BY MR. DAVIS: 

Q All right, what was your position in 

relationship to the individuals involved in the struggle 

wben it took pl.ace -- when it started? 

A Sir, one was in fr oat of me and the 

. e other was behilld me J sir •. 

7 

8 

9 

10 

11 

12 

13 

14 

18 

Q 

A 

Q 

A 

Which one was in front of you, sir? 

Washington was in front of me, sir. 

And which one was behind you? 

I presume it was Jeff er son, sir , 

because -·- I never seen him come up, but I know I was 

struck from the back and he's the only other man in there 

as ,far as an inmate. 

Q Would you relate to the ladies and 

gen.~le•n of the jury what you mean when you say you 

were struck from the back? 

340 

17 A I was just Jumped on fr am be hind aad a lae 

18 

19 

20 

at tbe same time I felt two hands beside my gun at the 

same time when I was tryiD& to hold them off. 

. . Q Npw, did you go to the floor, Mr. 

. 21 Snyder? 

2a 

23 

24 

21S 

Q 

A 

Q 

Yes, sir, I ended up in the floor. 

Did you fall dawn facedCIWn.or faceup? 

Facedown, sir. 

Did Mr. W.eld.agton go to the floor 
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17 
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22 

I 

23 

24 

28 

I 

L --

B. I. Snyder·· Direct 

under you, sir? 

A Sir, I have no idea. 

Q Did you fire your weapon in the 

c~urt'l;'oom that day, sir? 

A 

Q 

dcty, sir? 

A 

Q 

A 

Q 

No, sir, I did not. 

Did you fire your weapon at all that 

I did not. 

Did. you bear any shots fired? 

I heard a few shots fired, yes, sir. 

When did you· hear them fired, sir? 

341 

A It was during the struggle , sir • I heard - • 

if I recall right, it was two er three i:;hOts, then 

I 'heard same rapid firing, and I couldn't say how many 

that was all together, because everything just happened so fast. 

Q Did you lGSe possession of your 

p~stol, Mr. Snyder? 

A At the time the incident happened I didn't 

know 1 bad~ But I had lost possession of it, yes. I don't 

kllow w~n it left my person, but it did leave. 

Q Were you unconscious during the struggle, 

M~ .... 

A I was dazed a little bit. As far as 

unccmscious, no. But I was dazed a little bit. ror a 

little bit I didn't know what was going on. 
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215 

B. E. Snyder • Direct 

Q Now, when you .saw Captain Monte 

lying • tbe floo.r what was his position, sir? 

A He was face lip, sir, with his head 

towards the back of the courtroom, his feet w.re da.n 

t oward a the judge' a beach. · 

MR. JANUS: May the jury be excused? . 

THE COURT: Laides and gentlemen of the 

Jury, will you retixe to your jury room a 

moment, please'/ 

(The jury withdrew from the courtroom.) 

THE .COURT: All right, jury's retired. 

MR. JANUS: Your honor, we would object 

342 

. to the ·introduction of this picture which purport a 

to abciw looks like a chalk marking of a body with 

what woulJ appear -- certainly appear to the jury 

to be a blood stain. Tlte testim,ony bas been. 

that tbe head he was lying faceup with the 

head towards the rear. Whatever probative 

value tbe picture has could certainly be 

depicted verbally, as has alreaCiy been done, 

and a~ditionally by Mr. Snyder pointed to aome 

. other pl-.;ture .that's already been introduced to 

t~ spot where the body was found. The blOGd 

stain has no probative value whatsoever except 

to .prejudice the jury. Far those reasons we 
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B. E. Snyder - Direct 

CClllllllcmwealth Exhibit N&nber 9 under tbat 

theory. I believe this is 10, excuse me. 

Return the jury. 

MR. JANUS: We respect£ ully note 

our exception to the court's ruling. 

Tit: COtBT: All right. 

(So marked by the court.) 

(The jury returned to the courtreom.) 

THE COURT : A 11 right , gentlemen, 

jury's returned. 

12 BY MR. DAVIS: 

IS Q Mr. Snyder, can you identify what that 
I 

I 
14 pictlpll'e d•picts, please? 

1s A Yes, sir, it is a drawing of the 
I 

1e posi~icm that captain Monte was laying en the floor. 

17 Q Now, with that -- well, the 
I 
I 

1a photogra_,h speaks for itself. 

1e Had the body been movedprior to the arrival 

20 of the i11ves~igators cm the scene? 

21 A I den' t recall, sir. 

22 Q New -- you can just lay that up there, . 

23 Mr. --

u MR. DAVIS: Move to introduce that. 

347 

2!l I think it's already been introduced as CC1111Donwea 1th s 
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28 

B. E • Snyder • Direct 

Bzhibit 1. 

Mll. JAROS: Y•ur ll•er, we have 

an &ddit18Dlll metien it could net c._ in 

en the grounds tbie officer testified be deean 1t 

kuw whether tbe bedy lllld been IUV'ed. Ti.ere is 

· no ~estiaumy who made tbe cbalk •rk. 

MR. DAVIS: lie eaid that's where he 

fell. 

'l'IE COlllT: Tbat' a wba.t he aaid I 

underetand. 

What did you say, Mr. Snyder? Didn't 

:r•u aay tbat •• the poaition be fell, er what 

did yeu say? 

TE WITESS: I said that was tbe 

P••iti• he was lAlying in. 

TE COIBT: All right. Sheriff• band 

• tb8 phetogra,aa. 

BY Mll1• DA VIS: 

· Q Hai, after tbe scuffle was over• Mr. 

Snyder • did yeu ever see tbe inmates againt 

~ . Yes • sir, later we did. By tbat ti• 

Lieute.,nt ~~1.,t and captain letber laa.d entered the 

c:ourt~eem ·~ l never seen them c._ ill, but they were in 

•t that ti•• and tben we bellered fer Jefferaen to c._ 

JAIME & BROWNING 
CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS 

NORFOLK, VIRGINIA 104 

348 



2 

3 

4 

15 

8 

7 

8 

9 

10 

ti 

12 

13 

14 

18 

16 

17 

18 

19 

20 

. 21 

22 

23 

24 

28 

B. 1. SaJCler • Direct 

eut, wld.cll he was in the door • the riaht•band side ~ 

marked private. 

Q OD the r 1ght•band side of what, ab:? 

349 

A The courthouse, air, in ether werda, aetag 

tewards where tbe bathrHm was, hollered to Ida a few tima, 

fi.-lly be e•• out. Be had his bands ln · tbe air. 

Q _ Would you show the ladies and gentle•n. 

ef tile jury h8w · 11 bllade were? 

A They was up. (J:>emcmstrating.) • com 

·ever and sit dew I believe, U I reoall, on the ~irat er 

. second step. ait there. Later we c•lled for W&shiagtcm to 

ca. •ut. Be beeitated a little bit before be come eat. 

lie made some rtna&rk8, but I don't recall right now what 

t.bey were. Thea •.• 

Q Where did he come from, air? 

A . Be was ea tbe apposite aide tt. room, 

1n ether words, in the back9 where it •• &aether •• where 

tbe jury roem would be, be was in that roem. 

Q That weuld put him en tbe right or left 

side ef _tbe court building! 

A Facing :Lt it would have been on tbe left 

side. 

Q So that would have been the eppeaite 

d•n fr-. where Jeffers• c•• out? 

A Yes. air. 
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A 

·B. I. Snyder • Direct 

GO ahead. 

Finally we called te b1m and I believe 

Je~fersOD said a-.tbiag te him about coming en out and 

when he come on out be bad both bands in the air then. 

350 

Q What were tbe conditicm of ~heir hands? 

Were they still secure· er were they free? 

air. 

A No, sir , tbey bad their bands in tbe 

Q 

A 

Q 

Were tbey secure or were they free? · 

They were free, sir. 

Did yeu ever bear anything out ef 

captain Mente! 

A 1 heard one little groan, but I don't 

recall exactly wbea it was, but I did bear a groan. 

Ml. DAVIS: All rigbt. Would you 

answer Mr. Janus's questions, please? 

Mil. JANUS: Y•ur benor , 1 would 

·anticlpa~e cr•••e:xa&minatiGD of Mr. Snyder 

is going t• take a little while. It ia one 

e 1 c leek. I would prefer to ba ve a break n• 

fer lunch. 

TIE COlBT: All rigllt. That's 

possibly a goed procedure. We will break 

for lunch. Sberiff, will y•u take charge ef 

the jury amt see that they are fed and bring 
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215 

B • E. Snyder • Direct 

return the jury. 

Mr. Snyder was on tbe witness stand 

ready for cross-examination. 

back. 

Mr. Snyder, yeu may take your seat 

(The jury returned to tbe ceurtroom.) 

THE COURT: All right• gentlemen, 

all the jurors are in the box. 

You m/l.y proceed with your cross• 

e:xarainaltion, Mr. Janus. 

C&OSS•EXAKIKATIOH 

BY MR. JANUS: 

Q Mr. Snyder• did you testify cm 

di:rect ex&mi.aatis that you saw captain Netberblml 
! . 

c*8 into the door? 

A No, sir, I did not. 

Q You didn't aee him come in the doer? 

A I did not see I.Um came in tbe deer. 

352 

.Q Sir, I 1m going to band you a photograph 

&ad ask if you can identify thist Tbat accurately 

ref ~cta ti. picture taken from the rear of the P•hatan 

cei.artbeuse, doesn't it? 
I 
I 

A Yea, air. 
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B. E. Snyder •Cress 

MR. JANUS : Your honor , we would 

move to introduce this as Defendant's Number 

1. 

BY MR. JANUS: 

TIE COURT: A 11 right. 

(So marked by the ceurt.) 

353 

Q I'm going to hand you anetber photegrapla, 

air, and ask you if that doesn't depict the area 1n which 

the struggle took place that you previously described? 

A Yes, sir, tbat looks the same corner. 

Q The right-band corner? 

A Yes, sir. 

Q That shows the two steps? 

A Yes, it does. 

Q Mr o Snyder , the defendant was en the 

ten» step and you bad taken •- put your foot en tbe firet 

step. Is tbat correct? 

A· Yes, sir. 
' 

Mil .1 JANUS: Your honor• we would lllO'Ve 

to iatroduce this as Defendant's Exhibit. 

THE COtBT: All right, it will be 

Defendant's Number 2. 

(So marked by the court.) 
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B. E. Snyder • Cross 

BY MR. JANUS: 

Q , I'm going to band you third phetegraph, 

Mr. Snyder 1 and •• k if that deesn't reflect tbe counsel 

tilble and the bench and chair inside the rail that yeu 
I 

·ptevieusly described' 

A Yes, sir, that does look like it. 

Q I belie"Ve it was yeur testimony that 

354 

•· waabington would have been in the chair and.Mr. Jeffers• 

would bave. been on the bench? 

A Right. 

MR. JANUS: Your honor , we would 

move to introduce this picture •• 

BY Ml. JANUS: 
i 
I . 

Q 

THE COURT: Defendant's Number 3. 

MR. JANUS: ••as Defendant's Rmber 3. 

MR. DAVIS: We have no objection. 

(So marked by the court.) 

I hand you now a fourth photograph and 

a~k yeu. if that doesn't depict a cl•aer view of tbe deer 

•rkled "Private" that as you face the judge' a bench would 

be tbe deor on the right? 

A It leeks like the door. I can't see the 

w •d• wbere it is lllllrked "Private," but looks like the a&M 

doer. 
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B. E. Snyder • Cross 

Q I don't mean t• imply you can see the 

word "Private" here. That• s the ••• door you have 

described with tbe wft'd "Private" en it. Is that correct? 

A Yes, sir, the same doer. 

MR. JAlftB : That would be Defendant' a 

Exhibit Nud>er 4, your honor, which we would 

move to introduce. 

Bt MR. JANUS: 

Q 

THE courr: All right. 

(So marked by the court.) 

The fifth picture I band you, sir, 

and ask you if you can identify that as picture showing ·­

Uken from approximately tbe area of the jury box looking 

to tbe judge's bench and depicting beth doers? 

A Yes,,alr. 

MR. JAROS: Your honor, we move to 

intxeduce that •• this picture as Defendant's 

Exhibit Number 4. 

BJ Mil. JANUS: 

Q 

TIE COURT: S. 

MR. JANUS: S, excuse me. 

(So marked by the court.) 

And the sixth photograph, Mr. Snyder• 
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B. E. Snyder - Cross 

I ask yeu if that doesn 1t shaw the door to the left in the 

same area? 
I 

left I • 

A Yes, sir, it does show the door tG the 

MR. JANUS: Move to introduce that 

as Defendant's Exhibit Number 6. 

THE COURT: All right. 

(So marked by the court.) 

BY MR. JANUS: 

Q T~ bench was there that day, the 

bep.ch that is depicted in Defendant' s Exhibit Number 2, 

wasn't it, sir? Or a bench in that approximate area? 
I 

A Yes, sir. 

Q Later, after the struggle was over, 
I 

Mr .• Jefferson was seen by you te cQlle out of this door 

t~t 1 s in the right in Defendant's Exhibit Number 1. 

Isn't that correct? 

Yes, sir, the right door. 

And Mr. Washington, the defendant , 

ca._ out of tbe door to the left, would be over --

A Yes, sir, left door. 

Q Wol?ld it be fair te say that things 

24 happened in a hurry? 
i 

25 A Yes, sir, they did, very fast. 
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Q And you are not sure of a lot of the 

details and tbe order in which they occurred, are you, 
I 

sir? 

A Only what I have said here today, .sir. 

q· You don't even -- can't recall specifically 

even wh~J.t calibre· of bullets you had in your gun that day, 

cquld you? 

A 

Q 

A 

Calibre, sir? 

Yes; sir. 

· Only it was • 38, sir, when I checked 

. tl:Us morning -•.that· morning. 

Q Had you pref iously testified you 

dido' t know wbat calibre they were? 

1 think I said .38, sir. The make of 

tbem, no, I didn't. 
I 

·Q Do you recall testifying in the Jeffers• 

c•se on November 30, 1972, · in Powhatan County? 

A 

Q 

testifying?_ 

A 

Q 

Np, sir, I don 1 t recall. 

November 30, 1972, you don't recall 

To.what calibre, sir? 

No,· in the Jefferson case, just de you 

r·ecall testifying that day in the Jefferson case? 

A 

Q 

Yes, sir. 

You recall being asked tti. quest ion by 
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Mr. Davila en page 142,line 9: Do you recall what type or 
I 

2 calibre of ••unition you were carrying in the gun that day? 

4 

15 

6 

7 

8 

9 

10 

II 

12 

13 

14 

IB 

IS 

17 

Answer: Ho, sir. 

A 

Q 

I believe that's what I said, sir. 

We 11, that was just a year after this 

_t~ok place, wasn't it; Mr. Snyder? 

A Yes, sir. 

Q Wouldn't your memory have been better on 

that occasion than it is some close to three years afterwards1 
I -

A Possibly, but I didn't remember. 

Q Haw many ti•s have you talked to the 

state trooper Investigator Hillman or the Couaonwealth1s 

attarne71 about this ease and your testifying in it? 

Dezene? 
! 

A 

Q 

A 

No, sir. 

Hew many times? 

I don't recall. Three, four 9 maybe 

1a something like that. Maybe more. 

19 It's been more tbln three or four times, 

ao ba~n't it• sir? 

21 A Could be. 

22 Q When Mr. Washington turned in te you you 

as ~ere approximately one feot away from him. Isn't that 

24 correct? 
I 

215 I A About that, yes, sir. 
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Q You have admitted previously that you 

2 made a mistake in judgment on that day• didn't you? 

s A Yes, sir. I have • 

. 1' Q The mistake you made was that you were 

8 taught in prison regulation and law enforcement regulation 

e not to follow a prisoner that close. Isnit that correct? 

7 A Yest sir , when be is unsecured. 

a Q Well, you are taught not to foll• 

s someone that close. aren't you? 

1Q A Yes, sir. 

11 Q After the shooting you ducked behind 

12 tbe rail. Is that cc:JJ:rect? 

.1s A I backed up behind the rail, yes• sir. 

14 Q Did you duck down so that your person was 

115 J*Otected? 

1e A Where I was protected t but I could 

17 still see over the rail, sir. 

1e Q And would tbat have been •• if I could 

1e see tbe pictures again.; can you see? 

20 A Yes, SU. I can see. 

21 Q Would that be the rail over here on the 

22 far r igbt? 

2·s A See where the rail is right here, it 

24 · would be the rail to the far right against the wall. 

215 Q 

I 

And that would be Defendant's Exhibit 
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15 

6 

.. 

B. E. Snyder • Cross 

Rt.mber 3 that we are ~eferring to • 

In Defendant's Exhibit Nmnber 1 it would be 

to the far right of the picture behind bere. Is that 

eqrrectt 

A That's' correct. 

Q Mr. Snyder, just two more questions, · 

7 a~r. 

360 

a You can• t te 11 these J.Adies and gentlemen of the 

e jury that this defendant got your gun eut of your holster, 

10 can you, sir? .. 

II A No, sir, I cannot. 
12 Q One time you bad your hand on your 

13 revolver? 

14 A Yes, sir, I did. 

1s Q And lAst question: You can't tell the · 

1a llldies and gentlemen of the jury that this defendant 

17 Jal/DSS Edward W&sbington shot C&ptain Monte, can you, sir? 

1a A No, sir, I cannot. 

. 19 

20 

21 

22 

23 

24 

215 

MR. JANUS: I have no further 

questions. 

THE COtllT: All right. Any redirect, 

Mr. Davis?· 

MR. DAVIS: Yes, sir. 
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REDIRECT EXAHINAT ION 

2 

s BY MR. DAVIS: 

4 Q Did you ever regain possession since this 

" incident occurred, Mr. Snyder, of your revolver? 

6 

7 

8 

10 

11 

12 

14 

18 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A No, sir, I have not. 

.Q Have you ever since this incident 

occurred removed any of the live or spent rounds from the 
i 
I 

chamber of the gun?: 
I 

A ~o, sir. 
i 

Q Did you fire your gun on that day in 
I 

queatic, Mr. Snyd,r? 

A No, sir, I did not. 
I 

MR. DA VIS: Thank you. I bave ne 

further questions. 

THE COtBT: All right, lllliy Mr. Snyder 

be excused? -

Ml. JANUS: . Just one other question. 

sir. 

RECROSS-EXAMINATION 

B1° Hie JANUS: 

Q Your gun •s found near the deer 

·
28 marked ''Private ... 1Isn't that correct? 
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16 

B. E. Snyder • Recroa1 

A To my kn•ledge, yes• sir• :Lt was. 

MR. JANtm: Let's point that out so 

we don't -- excuse me, judge, one more time. 

MR. DAVIS: Judge, I object to it. 

The witness is depending on somebody else's 

testimony J It is bear say. 
I 
I 

'llHE comT: What is that? *· DAVIS: Where bis gun was found, 

. ml.$ss be few.d it himself. 

THE cot.BT: I don't know, did be find 

it himaelf or did be see it fc»1.md? 

BY MR. JANUS: 

Q 

A 

Q 

De you know where your gUD was found? 

I know where I beard it was found. 

Who did you bear lt from? Lieutenant 

17 Tait? 

18 

19 

20 

21 

22 

23 

24 

25 

A :tes, sir, I believe it was. 

, MR. DAVIS: All right. I withdraw my 

objectim. Go ahead. 

.. THE COIBT: All rit#*. 

BY MR·· JANUS: . . 
Q It was f oUDd in fr.ent of this door 

ma-rked "P;rivate" here., Is that correct? 
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G. E. Hamiltan - Direct 

364 

mOVER E. HAMILTON• called as a witness on behalf 

of tbe Commonwealth, having been first duly sworn, was 

examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. DAVIS: 

Q Mr. Hamilton, will you state your name for 

the record • please?! 

Q 

A 

Q 

of Noveai>er 

I rover E. Hamilton. 

W[here do you reside? 

P,owhatan Co&.mty. 

calling your attention te tbe 2ind day 

1971, did you have occasion, sir, to ge to the 

Circuit Court ef the County of Powhatan? 

A Yes• sir, I was on duty. 

Q Do you recall what time of day you arrived• 

sir? 

.A· At about nine•thirty. 

Q All right, sir. When you arrived where 

did you s•. air? 

A Well, I didn't go anywhere. I stood 

around there for about ten minutes, and I think I went in 

tbe courthouse. 

Q All right, sir. Now, when you •lked 
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G. E. ·Hamilton • Direct 

iJilt• the courthouse what, if anything, did you observe, 

2 sir? 

3 A We 11; when I walked in the courthouse 

4 I closed the door. Mr. Williams was with me, and he 

15 came in first. I turned around that closed the door, and 

e as I stepped forward up behind the benches there was a· 

7 scuffle in the courthouse. 

8 

9 

10 

11 

12 

13 

14 

19 

16 

17 

Q All right, sir. 

MR. DAVIS: Now, may I see those 

defense exhibits 1 through 6? 

BY MR. DAVIS: 

Q !:fr. Hamilton, I'm going to ask you, sir, 

if you can tf!ll the ladies and gentlemen what tl:at 

phetegraph right there shows? 

A As best I can tell, this shows looking 

ft om the ~ear of the courthom e toward the front it 

365 

18 

19 

l•oks -· the right-hand corner where the scuffle was taking 

p.8.ce. 

20 

21 

22 

23 

24 

215 

. Q All right, sir. New, when you say a 

scuffle 1 was there more than one person involved in the 

scuffle! 

.Yes, sir. A 

Q How many people were involved in it as te 

your ebaervation, sir? 
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A It was three people. 

Q All right, sir. Will you describe 

t1*8 type clothing the individuals bad en if yeu can, sir? 
. ' 

1 A There were three scuffling. It was a 

mtn on the bottom in theprison -- the tan or prison-type 

garb, and then it was a guard, and I think that's kind of 

a 
1

sreenS..h-type clothing, that was on top of him. And 

it •• anotberperson in the convict-celored garb on top. 

MR. DAVIS: I get to have the exhibit 

we marked for f.dentificatien, Ro. S, the 

clothing. 

BY Mil. DAVIS: 

Q Mr. Hamilton, I'm geing to hand yeu 
' 

abma clething amt ask what yeur observations were as te the 

clethi.ng, if it was similar to that clothing tbat the inmates 

bad on, sirT 

A Yes, sir. 

Q I'm going to band you this jacket, sir, 

and ask. if this jacket is sf.mil&r to the clothing that tba 

guard bad en that you saw in the scuffle? 

A Yes, sir. 

Ml. DAVIS: If the court please, 

would the record show that was Exhibit Hmber 

4, tbe second exhibit that was shewn te him? 
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G. E. Hamilton - Direct 

Tl£ C.OW.T: A 11 right• sir, tbe record 

will so show• 

BY MR. DAVIS: 

Q Now, were you able to tell the position 

of the three individuals as they were scuffling on the 

floor, sir? 

A Yes, sir. The man on t be bottom was 

faceui>. The man in the middle was facedawn, and tbe man 

on top was facedown. 

Q 

Hrfi Hamilton? 

A 

Now, did you observe anything else, 

Yes• sir. From that point the -- I 

sa10 the arm with a gun in it come frem under the crowd 

beld up in the air in this fashion and a shot was fired 

fr0m it. 

Q Now, were you able te tell what type 

of clothing was on ~bat arm, sir? 

A Yes, sir; it was the prison-type 

garb. I·could see tbe lighter colored part of it. 

Q 

arm. ,t sir? 

A 

Q 

A 

Were you able to tell the color of tbe 

Yes, sir. 

What color was it? 

It was black. 
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20 

G. E. Hamilton - Direct 

Q Now, what, if anything, did you do after 

you --

Let me ask you this: Did yeu see another guard 

in the courtroom, sir? 

A Another guard? 

Q Yes, sir. 

A Yes, sir. After the first shot was 

fired ·- I hadn't seen him before, but he came from the -­

looklng from the back of the courthome it would have been 

the left rear corner of the courthouse. He came behind • 

and ~un around me and up the aisle on the right-hand side. 

Q All right, sir. What else did you 

observe, sir, if anything? 

A Well, he st\lllbled and fel.1 as he 

36l 

came there, and he kind of knocked about three of the bencbe• 

sideways and he kind of fell te his knees. And he was in ... 

he bad gotten to a little ~ning there, you know, frem the 

back ef the court from the -- well, like this rail over here. 

Q 

A 

Yes, sir. 

From where the other £elks are sitting. 

21 He got te that point and at thllt point I turned. 

22 Q How, how many -· was it one shot the 

u anly shot you beard , Mr. Hamilton? 

24 A No, sir. 

2!5 Q How many shots did you hear? 
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A That shot was fired. As I turned I turned 

to Mr. Williams &Dd told him te get out of tbe courtroom, be 

could get killed, and as I was turning to leave• another 

s:h.ot: was fired there, and of course I was right at --

almost at the door. As I went through the door the 

third shot was fired, and as I was on the courthouse front 

pore·h tbe fourth shot was fired, and then I moved on up 

farther &Del as best I can recollect there were two more 

ahota fired. 

Q Now, did you ever see any other guards 

ceme :Lato the courthouse? 

A Well, as I was going out of the courthouse 

I think there were two guards came r U1ming in the 

ceurthouse,. 

Q Did you hear any shots fired subsequent 

to tbeiX'. going into the courthouse? 

fired. 

A After they went in? 

Q 

A 

Q 

:Yes, sir. 

I thinktbat's when the two shots were 

.. Do you know who the two guards were that 

went into the courthouse? 

A 

Q 

No, sir, I couldn't tell you for sure. 

Did you know either of tbe two that 

were al.ready in there, sir? 
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G. E. Bamiltcm .. Direct 

A At the time, nc-. air. 

Q Wlvlt Was the position of the gun when 
' you i.a.rct the first Ghot • Mr. Hamilton? 

A Peaiticm? It was in the arm stretched 

.oUt like this• and the first. sti.t was fired up. straisht 

·up. 

Q Mr. Hamiltea, is the Powbatan Circuit 

CDUtt located in the county ef P•batan? 

A Yes. sir. 

MR. DAVIS: Thank )'OU• Would you 

answer Mr. Janus• s. questie.1, please. 

caoss.:.EXAMIRAT IOR 

BY KR JAmB: . . 
1e Q Mr. Rimilt• • whe ·. •• in the courtrOGm 

17 with you at the time this took ·plaeet D• you recallt 

370 

1e A It happened just aa I walked ln tbe doer; 

. 1s and there were seme people in the left rear corner of the 

20 • ceurthouae. but like I say, I just· •llmd in and I ceulda't 

21 tell you wlut they were. Four en: five people I imagine in 

22 tbit csan. Hr. Willlams came in aM&d flf •· I epened 

aa tbe 4"1: f• Ida and elesed it beldnd •· 

24 MR. DAVIS: Yem "-•• ceuld I see 

215 Defendant Is N•. 1 t 
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. G. E. Ham:f.lton - Cross 

371 I 

1'-"---~~---:--r-~~--,...~--~-------:----:----~~~~------~~~~----------~---+-----~ i 

I BY MR. ~NUS: 

2 Q The door to enter the courtroom is in 

s tlbe rear of course.· Is that correct? Somewhere back in 

4 t:bis area? 

15 

6 

7 

A 

Q 

A 

Yes, sir. 

And you stood back in this area? 

Yes, sir. It is a post right back bare 

e and right back of the benches, and l was standing back of 

e the last bench. 

10 

II 

12 

Q 

A 

Q 

You never came forward past any of the ~-

No, sir. 

And all of this happened in a very short 

1s per.loci of time, did it not, sir? 

. 14 A Yes, sir • 

115 Q And with the struggle that was just a 

1e ID':LSS of the three bodies tangled up on the step in this 

17 area back here , was it? 

1e A They were in the position 1 said 

19 before, yes, sir. I could see them in this right-band 

20 

21 

22 

23 

24 

21l 

corner right over here. Right where those steps are. 

Q The other inmate -- both inldltes were 

black, weren't they? 

A Yes, sir. 

·MR. JANUS: . Thank yeu, sir. I have no 

further questions. 
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.... 

G. E. Hamilton • Cross 

THE COURT: Anymere red ire ct? 

MR. DAVIS: No, sir. 

372 

THE COURT: All right, may Mr. Hamilton 

be excused, gentlemen? 

MR. DAVIS: Yes, sir, Mr. Hamilton 

may be excused. 

THE comT: Mr. Janus? 

MR. JANUS: Yes , sir. 

THE COURT: All right, Mr. Hamilton, 

you may be excused from further attendance of 

the court. 

Who is your next witness? 

MR. DAVIS: Captain Netherland, please. 

------eoe------

JORN D. NETHERLAND, called aa a witness on behalf 

of tbe Co1111umwealth, having been fir•t duly sworn, was 

examined and testified as follews: 

BY MR. DAVIS: 

Q 

please, sir? 

DIRECT EXAMDIATIOK 

State yeur name fer the reeerd • 
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7 
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10 

II 

12 

13 

14 

16 

17 

18 

19 

20 

21 

·22 

23 

24 

25 

J. D. Sether land - Direct 

373 

A .John D. Nether land. 

Q 

A 

What is your occupation, Mr. Netherland? 

I am a superintendent of Dinwiddie 

correctiona 1 unit. 

Q 

A 

Q 

Who are you employed by, sir? 

The Virginia prison system. 

ca I.ling your attention to the 22nd day of 

Nlt)vember 1971, sir, were you employed as a -- with the 

prison system on that date, sir? 

A 

Q 

A 

Yes, sir. 

What was your assignment then? 

I was captain of the guard at the 

V;irginia state penitentiary farm in Powhatan County. 

Q Is your present position a promotion, 

Captain Neth~rl.and? 

A· Yes, sir. 

Q Calling your attention again, sir, to 

November 22nd of 1971, did you have occasion on that date 

t·o go to the Powhatan County Circuit Court? 

A Yes, sir.· 

Q What was your purpose for" going there, 

c:aptain Netherland? 

A I was to appear in a case pending before 

that court on that date. 

Q Did you have occasion, sir, to see the 
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. defendant James Edward Washington and another inmate by 

the name of Malcolm Marvin Jefferson on November 22, 1971? 

A 

Q 

A 

Yes, sir·. · 

Where cl id you first see them? 

I saw them at the state farm in Powhatan 

County as they were being readied .to be transported to court 

on that day. 

Q 

A 

A 11 right. And how were they transported? 

They were transported in one of the 

state farm's paddy wagons~ 

Q Did you accompany that paddy wagon, 

sir? 

A I followed it to the courtroom, yes, sir·. 

Q Were you riding alone, sir? 

A No, sir •. Guard Snyder was riding with 

me in a car. We were behind the -~well, there was the paddy 

·wagon and a pickup truck and then 1 was in a car following 

tbe pickup. 

Q 

paddy wagon? 

A 

Q 

A 

All right •. Who was eperating the 

Lieutenant Tait. 

Was he alone, sir? 

No, sir. He had Guard Berryman with 

24 him. 

29 Q All right. Who was in the pickup 
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A 

2 Q 

J. n. Netherland - Direct 

Captain Monte and Guard J. c. Franklin. 

Now, do you recall what time you 

s left the state farm, sir? 

4 A We left the farm approximately 

s nine-ten, nine-fifteen A. M. 

8 Q Do you reca 11 what time you arrived 

7 a·t the eourthouse. air? 

8 A Approximately nine•thirty to nine-

e thirty-five A~M. 

10 Q Now, upon your arrival, sir, what, if 

11 anything, transpired far as the inmates is concerned? 

, 12 

.IS 

14 

ll5 

18 

A The paddy wagon -- when we go to the 

crourtheuse the paddy wagon drove around behind the 

caurthouse and up to .the south side of the courtroom.. 

I parked the vehicle that I was driving in front of the 

· ciourthouse on the west side ef it. 

375 

17 Q All right.· Now, were you the officer ia 

18 cl.barge that particular morning? 

19 A Captain Monte and I together, both being 

20 ·captains, we both were considered actually in charge of the 

21 detail. 

22 Q All right. As to the relationship of tbe 

as other parties that ca.e to the court what' if anything, 

24 dld you do with them? 

215 A Tbe inmates you speaking of, sir? 
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J. D,. Netherland - Direct 

A Captain Monte and Guard J. C. Franklin. 

Q Now, do you recall what time you 

left the state farm, sir? 

A We left the farm approximately 

nine-ten, nine-fifteen A. M. 

Q Do you reca 11 what time you arrived 

at the eourtheuse, air? 

A Approximately nine•thirty to nine-

tbirty-five A.M. 

Q Now, upon your arrival, sir, what, if 

anything, transpired far as the inmates is concerned? 

A The paddy wagon -- when we go to the 

courtheuse tbe paddy wagen drove around behind the 

courthouse and up to the south side of the courtroom. 

I parked the vehicle that I was driving in front of the 

c,ourthouse on the west side ef it. 

375 

Q All right. Now, were you the officer in 

charge that particular morning? 

A Captain Monte and I together, both being 

· C\llptains, we both were considered actually in charge of the 

detail. 

Q All right. As to the relationship of tbe 

other parties that came to the cot.n=t what, if anything, 

did you do with them? 

A The ·inmates you speaking of, sir? 
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A No, the. other guards. 

2 A Guard Franklin was positioned in front 

a of the courtroom on the west side. Guard Snyder was 

4 pesitiened at a little sma 11. bush on the southwest side 

s of the courtroom outside. And Guard Berryman was positioned 

e to the southeast corner outside. 

7 

e 

Q 

A 

Were the inmates removed from the wagon? 

Yes, sir. 

9 Q Were the two inmates Jefferson and 

10 W~shington the two that were in that wagon, sir? 

11 A Yes 9 · sir. 

12 Q Were they secured in any fashion? 

A .Yes, sir. They had handcuffs on and· then 
13 

14 this was fastened to what we call a safety chain. 

1!5 Q Did you observe them when they were 

1s moved from the wagon? 

17 A Yes, sir, visua 1 check. 

18 Q What was your observation as ta the 

1e handcuffs and chain at that time, sir? 

20 A They appeared te be in erder as far as 

21 :security. 

22 Q Now, were tbe inmates subsequently 

u taken inside the courthouse? 

24 A 

25 Q 

Yes, sir. 

Did you accompany them into tbe ceurtheuae' 
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A I fellowed them into the courthouse. 

Q Were there any other inmates in the 

courthouse? 

I A No, sir. 

Q Now, did you observe where the inmates 

were placed after they went inside the courthouse? 

A Yes, sir. They vent d~ the ·- as you 

go in the dear tbey went down tbe aisle to the right and 

j~t when they got up in front of a little partition er 

at least a bar similar to the one in this courtroom, 
I 

they were positioned right in front of that. And one 

was seated en a cbair and the other one was seated CID a 

b~nch. 

S'ir? 

Q 

A 

Q 

A 

Were they still secured at that time, 

They appeared to be, yes, sir. 

New, did you remain in the courthouse? 

Ne, sir, I did not. 

377 

Q 

A 

Did any guards remain in the courtheta e? 

Yes, sir; Guard Snyder bad come into the 

c'o•thouae at that po.int and captain Mente was ala• in the 

ceurtb.ouse. 
; 

I 
I Q 
I 

positioned, sir? 

A 

When you left wbere was Guard Snyder 

Be •• standing at the l>kk or at the 
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entrance door just te the right facing into the courtroom. 

Q And where was Captain Monte situated? 

A He was te the left on the last bench 
r 
I 

bjack. 

Q Now, I suppose then this was at tbe 

peint you left the courthouse. Is that correct? 

A Yes, sir. 

Q All rigbt. Now, after you left the 

c 1ourtheuae wbllt • if anything, did you do, sir? 

A , I left the courthouse to go eut to 
I 

advise Guard J. c. Franklin tbllt be would be relieved 

approximately each thirty minutes. It was pretty cold 

that morning. And then after I ta lkad te Guard Franklin 

maybe two to three minutes I went an around to the back of 

t:be courthouse. Lieutenant Tait had gone back there te 

r~pesiticm the paddy wagon so that Guard Berryman could 

s:it in the paddy wagon and observe the back of tbe 

courthouse and also tbe side of it. And I went back to 

Che.ck the position ef the vehicle and make sure that be 

would have a clear view of the areas tbat be would be 

r1esponsible £or. 

Q Now, did you ever hear any shots, 

qt.ptain Netherland? 

A Yes, sir. I hear·d two sbots just 

abeut tbe time tbat I got te where the vehlc le was 
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379 

parked at the back of the courthouse. 

Q 

A 

What• 1£ anything, did you do tben, air? 

I assumed something was wrong inside the 

4 courtroom, and so I started running back toward the front 

s of the courthouse• .and so that I could come in through the 

e entrance door. 

7 

8 

9 

10 

.11 

Q Now -· 

MR. DAVIS : May I ba ve Defendant' a 

Exhibits tbere. sir. and I guess Commcmwealtb 1s 

Exhibit Number l. 

12 · BY MR. DAVIS: 

IS Q Now• Mr. -- captain Netherland, would 

14 · you show the ladies and gentlemen of the jury, if yeu caa. 

13 identify that picture as being the courthouse at Pawbatan, 

1e where the door you entered is located? 

17 A Yes, sir. This is the door of the 

1a courthouse. The paddy wagon was parked at this backside 

1e of the courthouse. This is wbe:re I first beard the shots. 

20 And then I started :running in this direction and went in 

21 through the entrance door behind these columns. 

22 Q All right. And what ·- is that marked 

2s as Commonwealth's Exhibit Number l on the back, sir? 

24 A 

28 Q 

Yes, sir. 

Rw • where were tile ·- while you have · 
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the picture weuld you show the ladies and gentlemen of the 

jury, if you can, where the other guards were situated 

outside tbe courthouse? 

A Guard Franklin at the time tbat we 

beard the shots Guard Franklin was over on -- back frem 

·this corner of tt. courthouse back this direction. It 

would be out of sight cm this picture .. 

Q What was his purpese for being there, 

sir? 

A For security of the front of tbe ceurtbeuae 

pl.us the blind side as far as the picture is concerned. 

Q All r igbt. Thank you. Go ahead, air. 

A Guard Berryman was positioned back on 

this corner for --

THE COIBT: Gentlemen, wast relevancy 

does this have with the case? He was just 

pesting a guard, which he did. 

MR. DAVIS: Judge, I'd rather not 

say it in front of the jury. I'll say it if you 

would like to. bave the jury go eut. 

THE COURT: Well, go on. 

23 
. BY MR. DAVIS: 

24 
Q All t;ight. Now, what was the purpoae 

for Guard Berryman being at tlte back in tbe area he vaa? 
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A To maintain security on the back of the 

2 courthouse and also this side. 
! 

3 Q All right. Thank you. 

4 Now, is there another front entrance to th.at 

s cburtheuse, Captain Nether land? 

e A 

7 Q 

a court house? 

9 A 

Not Another front entrance, ne, sir. 

Are there any other doors in th.at 

Yes, sir. There's a door leading •• 

10 leads from the outside· into the judge's chambers. 

381 

11 Q Now, when you arrived in the courthouse, 

12 Captain Nethex land, what were your observations? 

13 A When I went through the entrance door 

14 ~ looked to the area· of the judge's bench, which was 

1s 1:1traight in froQ.t of me, and to my r igbt. It was a den 

1e ~here marked "Private," and this door was about two•tllird• 

17 of the way open swinging to my right, and it was an inmate 

1a ln brown prison clothing going around behind that doer 

19 kind of out of sight. 

20 Q What else were you able to see at that 

21 :time, Mr. Netherland? 

22 A I didn't see anyone up in tba t area in 

23 view at all except· far this inmate going out of my sight 

u behind the dooi:" 

25 Q Wta.&t, if anything, did you de, sir? 
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I had my weapon in my hand when I came 

t~ough the entrance door, and knowing the jury room .... 

I mean the judge's chamber room, excuse me, there was an 

ohtside door back there and also some windows in that 

rpom, and knowing he was goi~ out possibly heading toward 

that outside door I directed a shot through the door in an 

a~tempt to stop him. 

How many shots did you fire at that 

A One shot. 

Q Was there -- were you able to see anyone 

fn your line of fire when you fired the shot, sir? 

A No, sir. Other tbll~ the man going 

around behind the door. 

Q Did you see Captain MQnte at that 

point in time, sir? 
J 

I 
A No, sir. I 

Q Now, after you fired that shot, sir, 
I 
I 

what , if anything, did you do? 

A After I fired that shot there was an 

inmate came out from behind the judge's bench ducking 
I 

through a doer to my left, and I directed a shot in his 

direction that went l(JW. 
I 

Q Captain, l 1m going to band you what is 

382 

Defendant Exhibit N-er 1 and ask if you can identify what 
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I 
that picture depicts, sir? 

I 
A Yes, sir. Thi.s is ·the courtroom as you 

would view it from the entrance door that I came through. 
I 
This is the door that I shot the one shot through. Then 

;when I shot that shot then the other inmate came ·out from 
I . 

behind this judge's bench and went through this door. 

Q All right. Then what, if anything, did 

.you do? 
I 

A At that point after I £ired that 

lshot the door came shut and then a few seconds, I would 
I 

say, later this door opened up and I could see a man in 

lthere in a low position and then I directed another 

!shot through that door. 

' Q Do you know where that shot went, sir? 

A The second shot? 

Q Yes, sir. 

A Through this door? Yes, sir. 

1It went just a little bit high and te the right of the 
' 
I 
1 doorkncb. 

I 
I 

Q 

A 

Where did the first shot go? 

The first shot that I shot went through 

.this rloor over here. 

383 

I Q Where did the first .shot go that you fired 
I 
1 at the other door? 

A First abet I fired went tbreugb tltis 
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384 

chair -- maybe not this particular chair, but a chair that 

was setting in front of the attorneys' s bench, striking the 

top ef this counter and then glancing up into the door facing. 

Q Did you fire any more than those three 

5 shots? 

6 A No, sir. 

7 Q Now -- excuse me, while you got that, 

a Gaptain Nether land, can you show or does that picture show 

9 the area in which you were standing when you fired your 

10 shots? 

11 A No, sir, other than it was back behind 

12 these benches. 

13 

14 

15 

16 

17 

18 

19 

20 

Q . How far would you say you were standing 

or can you say you were standing from the judge's bench 

at the time you fired the shots? 

A Clean across tbe length of the 

courtroom, which I would say is thirty-five, forty feet. 

Q 

A 

Q 

How tai1 are you, Captain Netherland? 

Six feet. 

What type of weapon were you carrying 

21 on the date of November 22, 1971, Captain Nether land? 

22 

23 barrel. 

24 

25 

A 

Q 

A 

I was carrying a Colt revolver six-inch 

What ca 1.ibre, sir? 

.38 calib~e. 
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.J• D. Netherland - Direct 
I 

38! 

' 

I I Q captain Nether land, how many rounds 

2 were you carrying in your gun tba t day, sir? 
I 
I 
I s A Five. 

4 

I 
5 sir? 

Q Wby did you just carry five rounds, 

6 I 
I 

A About a year or so prior to this particular 

7 incident we had had one of the employes that had knocked a 

a weapon off of a table and the weapon did fire, shooting a 
I 

e man through the leg accidentally. So following that 

10 

II 

12 

IS 

14 

1!3 

16 

17 

18. 

19 

.20 

particular incident we issued a directive that there was 

~o be a blank carried underneath the firing pin. · 
I 

' 
I 
' 

Q 

A 

Q 

A 

Q 

your gun, sir? 
I A 

How many cylinders did your gun have? 

Six. 

Where was the empty cylinder located? 

It is located underneath the firing pin. 

What type of ammunition did you have in 

I had a regular state-issued aamunition, 

which was lead-coated bullets. 
I 

Q I am going to hand you a gun, sir, a 

21 pistol and ask if you can identify th.at, sir? 
i 

22 

23 

24 

I 

2a ~bat day. 
I 

A 

Q 

A 

Yes, siro 

All right. Whose gun is that? 

This is the weapon that I was carrying 
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Q Now, after you-~ after this was all 

2 , over, sir, did you turn your gun over to someone? 

3 I 

4 

5 

6 ! 
I 

7 
' 

a 

9 I 

10 

11 

12 

13 I 

I 
14 

I 
15 I 
16 I 

i 

171 

I . 
161 

1s I 

201 

I 

211 

I 
22, 

I 
23 

' I 
24 

I 
25 

' 

I 
' ' 
' 
I 

A Yes, sir, I tu;:ned it over. to 

Investigator Hillman. 

MR. DAVIS: May it please the court, 

1 move to int.rochK:E that as Commonwealth's 

Exhibit 11, I believe. 

BY MR. DAVIS: 

Q 

A 

Q 

Tl:lE COURT: Number 11, isn 1 t it? 

(So markc~d by the court.) 

Did any other guards come in from eutside? 

Sir? 

Did any of the other guards run into 

the courtroom with you when yo11 came in? 

A 

Q 

:revolver, sir? 

A 

Q 

Yes, sir; Lieutenant Tait fellowed me in. 

Wba t was the color of the bullets in your 

They we1:e lead. 

To yoLir lr.nowledge did anyone else fire 

any shots from the back of the courtroom besides yourself? 

A No, slr. 

Q Captain Netherland, is that the chair 

that you fired through in the courthouse in Powhatan 

County that you can see was in the picture, sir? 
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A Yes, sir. 

Q The area where the hole is in I 

presume, is that the area where tbe bullet hit? 

A Yes 1 sir• and I --
Q Would you point out to the ladies and 

_gentlemen of the jury where the hole is located? 

A The chair was s~tting in this direction. 

.I was standing back and fired through it. The bullet went 

through it and came out Gn this side and struck the be.,.cta 

in front of it. 

MR. DAVIS: I am going to introduce t\ltlt 

as -- I believe it is C::>mmonwealth Exhibit Number 12' 

THE COl.RT: . All right, it will be marked 

as such.· 

(So marked by the court.) 

BY MR. DAVIS: 

Q Now, Captain Netherland, at the time 

or subsequent thereto were you the keeper of the gun 

, records at state farm? 

A At the time the offense toek. place 
.. 

Captain Mante was the. keeper of the records. Following 

his death then I assumed these duties. 

Q All right. 

MR. DAVIS: *Y I see Cammenwealtla' s 
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Exhibit Number 9, please? 

BY MR. DAVIS.: 

Q I'm going to hand you this weapon, sir, 

and ask if you can identify that? 

A 

Q 

A 

. Yes, sir. 

All right.· Whose gun was that, sir? 

This was the weapon being carried by 

Captain Monte on that day. This is a state weapon. And 

I have the card on it. 

Q ·Now, Captain Netherland, what type 

Gf gun is that, sir? What make of gun i$ that, sir? 

A 

Q 

A 

Tbat•s a .32·20 pistol, police positive. 

Do you know what· manufacturer m.ake s it? 

No, sir. 

388 

Q Now, captain, what were yo u 1: ob servatian e 

after all the shooting was over, sir? 

A , :Afte:r I fired the la st shot that I fired 

and .I changed positions, went from the back of the 

courtroom to the left and then up an aisle toward the 

front, and I stopped Just about the area where the railing 

·was$ and I was trying to get tbe. two inmates that had 

went in those two sepa:rate rooms to come out, and sometime 

in this period of time that I was trying to get them to 

cane out I looked ~er ,to my i:ight and this is when I eaw 
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captain Monte lying in the floor o 

Q 

A 

sprawled out 

bench. 

in 

·How was he lying? 

He was lying on his back faceup and 

the floor. at the end of the attorneys's 

389 

Q All right. Now, which direction was his 

face? 

A Faceup •. 

Q All right. was his head away from you 

or to you, sir? 

A It was kind of turned over away from 

me. 

Q Was his head towards the back of the 

courtroom. or the front of the courtroom? 

A The head was toward the back of the 

courtroom as he was lying. 

Q . Would that be towards the door that you 

come into. sir, m: away from the door? 

A It would be kind of away from the doer. 

He was ·lying on an angle, not directly toward the back, 

but on an angle I would say back toward the back corner .. 

Q What do you consider to be the front 

of the courtroom and what do you consider to be the back? 

A I consider the entrance do~ to be the 

front of it, sir. I guess wi.ien I get inside probably tbe 
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way I am talking I was talking about the back of it as being 

2 the entl'ance. 

3 

4 

15 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2!5 

Q Now•• 

MR. DAVIS: Let me see Commonwealth's 

Exhibit Number 10, judge. 

THE COURT: What is it? 

MR. DAVIS : . Pie utre of the chalk 

.. marks. 

~y MR. DAVIS: 

Q I am going te band you Ceanenwealth'a 

Exhibit N'-IDber 10, captain Netherland, and ask if that 
I 

~epicts the position of the body as you saw it at tbllt ti•, 

sir? 
I 

I 

A 

Q 

Yes, sir. 

A 11 r igbt. Now, where 11 the entrance 

of the. courtroom in relation te that? 

A Tbe entrance to the courtroom is frem 

~here, this direction. (Indicating.) 

·Q Now,· did the inmates ever come out ef the 

~reas yeu saw the~ go int~, sir? 

A Yes, sir. A few ad.nlttes elapsed and t bea 

~nm.ate Jeffersen came out of the deer that was marked 

.. Private , 11 and then he was instructed to be seated on tbe 

steps. After he sat down 9 tben washtaatcm later c•• eut 
' 
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J. D • Nether land - Dire ct 
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of the other door, the one to my left. 

Q Now, what were your observations as to 

their hands at that time, sir? 

A When they came out they bad their 

htlnds raised in the air with --

Q Were they secure, sir? 

A No, sir. 

Q All right. Wba t were your observe ti ens 

after that? Were the handcuffs still there? 

A The handcuffs were dangling on one armo 

Q On each inmtte? 

A Yes, sir. 

Q And where did they go after they came 

out tbe door, sir? 

A They were seated on the Ste'PfJ in fr•t 

ef those doors. 

Q What were your observations as te the 

chains, sir? Were. they still there? 

A No, sir, 1 didn't see the chains on them 

at all.· 

Q Captain Netherland, at the direction ef tbe 

Commonwealth's attorney's office did yeu go to the courthouse 

en May 12 1 1972, aad stand in the positien·you were 

splnding on tbe date that these ahets were fired, sir? 

A Yes• sir, I did. 
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2 

3 

J. D. Rethei:l&m "" Direct 

Q All right. Would yeu stand up and •h• 

the ladies and gentlemen of the jury wbat pesitien you ware 

standina at the time you fired your sun en tile day :I.a 

4 questioc .• sir, and bow you were firing? 

8 A Yes , sir • I had tbe gun up in t hls 

e · manner.. (Demonstrating.) 

7 

a 

8 

10 

II 

12 

13 

IA 

115 

16 

Q Would you expl.Alin to the ladies and 

gent 1-men •• 

MR. DAVIS: Well, tbe r.ecord will 

show because she's take.n the po1itien 1 I asa ... , 

that 1.t.s arm was stretched out parallel to ti. 

floor? 

THE COm.T: Yes. 

BY MR. DAVIS: 

Q was that the same poaiticm you ass.-d·' 

'
7 on May 12, 1972 • when you went back up there, sir? 

1e A Yes , sir. 

18 Q Were measurements taken while you were 

20 
' there,. sir• as to the relationship of . the poaition of yeur 

21 

22 

23 

24 

215 

arm? 

A 

Q 

A 

Q 

Yes, sir. 

Who took those? Do you r.ee•ll? 
. .,·. 

Investigator LlOJd. 

·Were yeu stanrU.na 1D tlte I&• P•.ttim 
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J. D. Retbarkacl • Direct 

1 diatancewise from the front te the back of the courthouse 

a wllen yeu fired tbe gun on May 12th? 

3 

4 

15 

6 

7 

8 

9 

10 

11 

12 

13 

A 

Q 

Investigator 

lfrom it? 

' A 

Q 

A 

Q 

A 

Q 

A 

Yes, sir. 

Before you turned the gun over to 

Hillman, did you rem0ve any of the aamUllitioa 

No, six, I did not. 

Did you add any bullets? 

No, sir. 

Tamper with the bullets at all, sf.rt 

Sir? 

Did you tamper with the bullets at •11? 

No, si:r, I nevex did open the cylinder 

14 on tbe gun at all. 

IS 

16 i 
17 

18 

19 

20 

MR. DAVIS: Would you answer Mr. Janua 's 

questions, please, sir? 

THE WITNESS: Yes, air. 

CROSS-EXAMINATION 

21 BY MR. JANUS : 

22 

I 
Q Captain Netherland, you and captain 

23 ; Monte were the senior guards in charge. Is tbat correct? 

24 A Yes, sir. 

393 

215 Q And the other ••• Mr. Berryman. Snyder• 
I 
I 
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J. D. Retberland • Cross 

Franklin, would have been under you. Is tbat correct? 

A Yes, sir. 

Q And they would llave bad to ask your 

permission with respect to etationing themselves or 

relieving each other or wbat have yeu. Is that correct? 

A captain KGDte instructed Mr. Franklin 

where te stand to start with. 

Q Did anyone, Guard Snyder or anyone 

else, ever a.sk your permission as to whetber 1- could 

remove the Mndcuffs or cbain from either of tbe twe 

inmates? 

A No, sir. 

Q captain Metberla.nd, there is another 

394 

doer :1n addition to tbe one from tbe judge's cbambers tllllt's 

-. tbe left side of the courtroom aa you face it that leads 

out from the jury room. Isn't that correct, air! 

A I don't recall on t•t doer, air. 

I don't believe there is. 

Q Don't you recall telling Mr. Hillman --

Inveatigata: Billman t tat you theught there was. 

A . Yes, air, I de, but I don't believe 

there was. I believe this wbele thing bas been remodeled 

up there and the old section an the back of it has been 

torn off. 

Q Didn't you tell Investiaator Billman tb:l.s 
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J. D. letller 1-ad • Croes 

, rlcn:ning er last night that you thought it was your 

2 recellectien that there waa a deort 

3 A Yes, 11r. 

4 Q And tbere are windews off tbe jury 

5 ream or tbat were in the jury roam at that time? Is 
I 
I 

a ~bat eerrect? 

7 

e 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, air. 

Q When you came inte tbe courtroa you did 

net see Guard Snyder• dic:l you' 

A No• sir• I d:Ld net. 

Q You never saw hia until after tbe 

shooting was over• did you?,· 

A No, sir, I didn't see bim until after 

I bad come up frem tbe entrance of tbe courthouse up to 

tbe rail. 
I 

Q You don't kn• where lte was during 

this tim, do you? 

A No, sir. 

Q Aad the •·• where you would have been in 

the center of tbe courtroom yeu would have been angling 

your bullets off a little bit te the right• •imiag yeur 

gua a little bit to tile right. Ia that correctt 

A The f uet abet• yes, sir. 

Q The ff.rat abet. Ancl that ~ ajectery 

weuld have passed over appreximately the area in which 
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215 

· J. Do letlanlaad •·Cr•• 

C&ptaf.a H•te •• poaitlened vlth tbe cbalk mark& la tbe 

pictur:e. Isn't that correct! 

i Q Ami, au• de 1ou reeelw iutruetl• 
' 
:la firing yeur we&pm7 

Q · Yes , af.r. 

Q As a etate guardt 

I 
A Yea• •iz'. 

: Q ·Are you iutructed to on any eceaa:l• 

ewr te fire it heldiag botb ltand• • tile .... ,_, 

A Y•• • 1ir • yeu are lutructed to f ue 
1iqla-llalMled. •la• •••le-taandacl. 
I Q -· :r•• alao iaatracted te fue :r•ur 

., .. ,_fr• a eemi•cr•acbad pealt1• vltll bo&b band• • 

ltf 

A Yea, au. 
Q A·Tea't yeu lastrmted tbat ta.t•a t8a 

moat accurate •y to fir• a ... ,.. fr• tlaie er••hed 

poaiti• witb yem:_ knees fleud with betll ••• • the ... ,., 

' 

A 

Q 
A 

Q 

i A 
! 

19 1 alr. 

.. Y•u are aett 

Bo, sir. 

But tit.t la - el. tile •theda and 

That t.a .. _9f ta. •J• • yea, air. 
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J. D. NetberlADd • Cross 

Q 

turned out 

Did you ever pick up captain -- whllt 

to be captain Mente'• we&p• fr• the floor? 

A Bo, sir, I did not. 

Q You don 1t recall ·- did you ever give 

that gun to Guard Snyder? 

A No, sir. 

Q 

tbat correct? 

A 

Q 

Your weapon •• a • 38 calibre. Is 

Yee 1 sir. 

That 1 s the a&• calibre tbat Guard 

Snyder was carrying. Is that correct? 

A I believe he wa1 carrying a .38, yes, 

sir. 

Q And you bad a ab•inch barrel on your 

weapan. Is that correct? 

A Yes, sir. 

Q Dees a bullet c.,_ out ef a six•inch 

barrel with any me.re ve leeity tlaan one would c- eut of 

a f·•ur· •• 

BY Mll. JANUS: 

Q 

TIE COtaT: Be might know. 

.. MR. DAVIS: Objecti•. 

TIE COtBT: Bil migbt kn•. 

-- if yeu lm•t 
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A I am not that familiar with tbe velocity 

en them, sir. 

Q Very well, sir. 

Your bullet to your knowledge passed through · 

tbe chair. Is tbat cerrect? 

A One of the bullets, yes, sir. 

Q Things happened rather quickly as yeu 

came through tbe doer, did they net, sir? 

A Yes, sir, they did. 

Q Ye u entered •• you bad been running 

wben you came through the door , badn' t you? 

A Yes, six. 

Q Because you bad beard at least two 

shots! 

A I heard two slteta wben I waa near the 

veb.ic:le and I beard add-itional 1bote as I was running. 

Q Aad as you came 1n tbe doer yom: bandgun 

was al.ready drawn, wasn't it? 

A Yea, sir. 

Q New, yeur .38 calibre weapon with the 

six-inch barrel was capable of going tbrougb a hman body, 
22 • , waan t it, sir? 
23 

24 I 

25 

MR. DAVIS: <l>jection, sir. 
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I BY MR. JANUS: 

2 Do you knew? 

3 A I imagine it would. I am net sure. 

4 Q T.be first person •• the first thing you 

l'l saw was the inmate who turned out to be Jeffersen going 

e tbreugh the door on the right marked'· "Private." Is that 

7 , correct 1 sir? 
I 

e A Yes, sir. 

9 Q Tbat' s when you fi-red the first abet in 

10 1 tbat direeticm' 

11 A Yes, sir. 

12 Q Then a .few sec•ds er sC111Detime iamlediately 

13 thereafter you saw the man ti.t turned •ut te be washingtcm 

14 diving fr• behind the j udp 'a bench t llreugh the j ur:y ro• 

us or tla:eugh the door where tile jury stayed. Is tbat 

1e correctt 

17 

18 

19 

20 

A 

Q 

Yes• sir. 

And that door was en the left •• yeu 

, face tbe judge's beneh' 
I 
I 
I 

And then yeu callecl for the inmates to come 

21 • out, did yeu net, sir? 

22 A 

23 Q 

24 marked "Private" 

25 A 

Yes, sir. 

And Jefferaon came out of the door 

ea. tbe rigllt? 

Yes, sir , to my right• yes, sir. 
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400 

Q And that would have been the clerk's 

2 box extended in front of that door• does it not• sir• as 

3 

4 

!I 

e 

7 

8 

9 

10 

tbe pictures shaw? 

A Yes• sir; in the Powhatan courthouse 

this --

Q Well, referring now to Defendant ts Exhibit 

lhanber 1, that shows hew the clerk's box where the clerk 

sits extends out in front of that doorf 

A 

Q 

Yes, sir. 

Yeu couldn •t see whether or not Jefferson 

,, dropped anything as he came out• ceuklyou, captain Netberland1 

12 A Ho, sir• I could not. 

13 Q And then semet1- after that you called 

14 fft Washington to cGme eut. Ia that correct? 

15 

16 

17 

18 

19 

20 

21' 

22 

A Yes, sir. 

Q Washington said, "Get some people in 

here before I come out." Isn't that correct? Or words to 

t bat effect? 

A 

.Q 

A 

Q 

Words to that effect, yes, sir. 

Then people did ceme in? 

Yes, sir. 

And then be came out and sat dorm on 

2s these steps tbat you can •t quite see? 

24 

25 

A Yea 1 sir. 

MR. JANUS: I have no further questions. 
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R• W. Tait • Direct 

captain Netherland told me te secure the cuffs back on 
i 
them. Went to washington, washingten had the cuff off 

' 

his right arm and fastened to his left and bad no chain 
I 
?ft• I went up ever the judge chambers to look for the 
I 

chain and I came on over where Jefferson was I found the 

thain there, went back and chained up Washington and 
' 

410 

I came on back and Jefferson also had the cuff loese from 

his right arm and dangling on his right. He had the I . . 
chain arcnmd his waist.. I put the cuff ~ck through the 

chain and snapped it back on Jefferson's right arm. I . . 
: Q Actually, where --

Let me shew you that picture again. I hate to ' 

I 
'keep -· 

I show you whl!lt purports to be Defendant's 
I 
Exhibit Number 4. can you show in that picture where 
I 

you found the chain, Lieutenant Tait? 

I A (No reply.) 

Q Do yeu know whllt that picture depicts, 

I sir? 
I 

I 

A No, this don't show where 1 found tbe 

I chain. The steps are down here. 

Q !At me find one shews the whole view. 

:suppese you take this picture that shows the view of tbe 

lwhole •• Defendant's Exhibit Nmber 1, that shows the. 

1

whole view of the courtroom and see if yeu can show t~ 

I 
J 
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1 ladies and gentlemen of the jury from it? 

2 A Right here on the side where the 

s steps going up, that's where Jefferson came out and 

4 was sitting. Just on the corner right there is where 

s I found the chain. 

6 

7 

Q 

A 

a Washington. 

9 Q 

10 not? 

II A 

12 Q 

Whose chain was that, sir? 

That is the one I presumed came off 

Jefferson still bad a chain on, did he 

He had a chain on, right. 

Now, did you use the same handcuffs and 

1s chains that were in the courtroom to secure these two 

14 parties? 

A I used the same handcuffs that was 

1a fastened to their left arm. 

17 Q Now, did you subsequently while there 

1e find a g1.m., Lieutenant Tait? 

1a A Yes, I did. When I was teld by the 

20 captain: to secure the cuffs en washington I went over 

21 there, like I said, and the cuff was off his right arm 

22 and fastened to the left. The chain was gene. I came 

2s up over tbe judge cbflmbers to look for tbe c&ain and when 

24 I stepped down on this side of the judge chambers I 

2s saw a weapen l&ying in the floor. 

--------------·--·---------......:.--------------l----
JAIME & BROWNING 

CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS 

NORFOLK, VIRGINIA 

156 

~--------------------------------------------..! 



I. w. Tait • Direct 
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, Q What do you refer to as being the 

2 j u.dge 's chambers , Lieutenant Tait? 

a A Well, this like we are sitting right 

4 bere. I found say in this area right here. 

~ MR. DAVIS: Could I lvlve Commonwealth's 

a Exhibit Nmber 7 I believe it is, judge? 

7 

a BY MR· DAVIS: 

9 Q Mr. Tait -- Lieutenant Tait• I am going 

10 to band you tbis weapon, sir, and ask you 1£ that's the 

11 weapon that you f.ound underneath the -- er found on the 

12. day in question? 

1a A I haven't eziamined tbe weapon at all, 

14 but it looks like the weapon I did find. 

1s Q All right. What did yeu de witb that 

1a we&pOA after yeu found it? 

17 A When I picked the weapa up I picked 

1a it up by tbs bandl~, got it by the barrel •• one iamate 

1s was -sitting • tbis side; one on tbis side -- aad banded 

ao it ever the raiU.ng to Investigator: ~~~~~~on. 

21 Q .·Can you take the photograph that yeu 

22 lwlve al.ready used, Defendant Exhibit Number 1, and shew 

as the ladies and gentlemen ef tbe jury wbere you found 

24 the gun, sir? 

215 A The other pb.etograpb shows it better than 

•L.a ll!!I -.-
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II 

12 .. 

13 

14 

IS 

18 

17 

18 

19 
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21 

22 

23 

24 

2!S 

R. w. Tllit • Direct 

Q All right. Is this the photograph you 

are referxing tot 

A Yes, sir. 

Q What exhibit is that, sir? Defendant 

Exhibit Nl.IDber 4. . I 

All r igltt, go ahead and show tbe ladies and 

gentlemen of tile jury where you found the gun. 
i 

A ;I found a weapon laying right in this 

area right here. It was right in front of ·the door. 

Q Do yeu knew ltbat that is, that area 

u, air? 

A That's the area right in front411f tbe 

l udge 1 s chambers. 

Q All right. Aad is that a. desk that's 

• ituated there? 

A Yes, sir. 

Q Did you find a weapon under that desk 

or just lying in tbe floor in the walk area? 

A It was r ;lgb.t under the edge of the desk. 

·Q New, Lieutenant Taitt you observed 

Mr. .,.. observed Inmate Jefferson come out of tbe ~­

marked "Private." ls that cor~ect' sir? 

A That's rigb.t. 

Q Were both of Ids arma up, en: j at one, 

rat tbat time? 
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A When he came out of the door be bad 

2 both arms up. 

3 Q Did you ever hear auything hit the floor 

4 there at the courthouse? 

IS A No, sir, I didn't. 

a Q Now, did you transport the two inmates 

7 away from the courthouse on Novenber 22, 1971? 

8 

9 

10 

11 

12 

13 

14 

1!5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

215 

A Yes, sir, I did. 

Q Where did you take th.em? · 
., 

A 

Q 

A 

Took them to Virginia State Penitentf.llry. 

Where is that situated 1 sir? 

Q 

A 

That's at --

What city is it situated in? 

Richmond, Virginia. 

MR. DA VIS: Would you answer Mr. 

Janus •s questions, please? 

CROSS-EXAMINATION 

BY MR. JANUS: 

Q Lieutenant Tait, when you first saw. 

Hr. Jefferson he bad bis right hand. up and his left 

hand you couldn't see. Is tbat correct! 

A That 1 s correct. 

Q And where •• as be came out of the r-
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4 

R. w. Tait - Cross 

marked "Private" where were you positioned, sir? 

A I was posit.ioned so •• I'd say some 

thirty feet away from the area on an angle towards the 

door. 

15 Q Somewhere back in here, then? 

e A Yes, sir. 

7 Q Back in here on Defendant's Exhibit 

a Number 1. Then of course in that position you couldn't 

e s~e Mr. Jeffersen's feet, could you, sir? 

10 A No, sir. 

11 Q You didn't see Guard Snyder at all wben 

12 you came in, did you? 

13 A When I first came in the court --
, 

14 courtroom I didn't see anyone but Captain Netherland. 

115 Q captain Netherland? 

I fl A Yes, sir. 

17 Q Were you to his right or te his 

1a left? 

19 A I was to his left like be is -- yes, 

20 air, te his left. 

21 Q .It wasn't until semetime -- well, at 

22 that time Guard Snyder's position location was unknown 

23 to yeu, wasn't it? 

24 

215 Q 

Yes, sir. 

You didn't see him until sometime 14ter I 
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416 

did you? 

A That's right. 

Q Did you ever see captain Netherl.Alnd 

give Snyder a gun? 

A No, sir .• 

· Q I assume after you and captain Netberl.Alnd 

came in other guards entered tba ceurtreom soon thereafter, 

didn It tbey? ' 

A Best that .I recall -· best I recall 

there wasn't anyone in there until we got tbe iDDltes out 

except Guard Snyder. Naw, he ca• into tbe picture just 

a little l.Alter. 

Q And people were calling -- captain 

Retherla.nd and Snyder were calling for Jefferson to cOM 

eutt 

A Myself and captain Netherland were 

calling for Jefferson te come out. 

Q And tbiqe were rather confuaed •• yeu 

c:&me in after tba •••tin& bad taken place, were tbey 

net, eut 

A No, sir, everything .as "Ver7 quiet 

tbece. waaa•t anyene in tbere., .. but me -- tbat I ceuld 

see but me and Mr.. Nether land. 

Q It was quiet at tlliat peintt 

A Yes• air. 
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(The jury withdrew from the courtroom.) 

THE COURT: Gentlemen, the .1ury's retired. 

Sheriff, take charge ef the prisoner. 

(At 3 :40 P.M., August 13, 1974, the 

court recessed, and reconvened at 4 :00 P.M., 

August 13, 1974. 

THE COURT: Sheriff, return tlte jury. 

Who is your. next witness, Mr. Davis? 

MR. DAVIS: Dr. Bradley •. 

(The jury returned to tbe courtroom.) 

-·---·oOe------

ROBERT w. BRADIEY, called as a witness on 

behalf of tile Commonwealth, having been first duly swera, 

was examined and testified as follows: 

BY Ml. ~ ULIHG: 

Q 

A 

Q 

or pr•fessicm.? 

A 

><;.• 

DIRECT EXAMIMTION 

Please state y•ur name? 

Dr. Robert w. Bradley. 

Dr. Bradley, what is your occupatien 

Physician. 
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19 
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24 

I 
215 

I 
I 

R. ·~. lJr.ad ley - Direct 

419 

Q How long have you been a physician? 

MR. MCKENRY: Judge, I am net 

personally familiar with Dr. Bradley, but 

Mr. Janus assured me he is a general 

practitioner and duly qualified as a general 

practitioner and licensed in the state of 

Virginia, and we will stipulate his 

qualifications to that extent. 

THE .. COtRT: Uldies and gentlemen, 

it's been stipulated that Dr. Bradley's a 

duly qualified physician in the state of 

Virginia and his qualifications have been 

stipulated by the defense. 

, BY MR. DULING: 

Q In your profession, sir, do you have 

any association with the County of Powhatan, Virginia, as 

such? 

A Other than my practice is in Powhatan. 

Q Where is your office located in relation 

to the Circuit Court of Powhatan County? 

A It is approximately twe blocks from 

the courthouse. 

Q And did you practice your profession 

in Powhatan County on er about November 22, 1971? 
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25 

I. W •. B.tad ley - Direct 

420 

A Yes, sir. 

Q Did you have eccasion en taat day, 

d,octor, to view the body of one Raul M. Monte? 

A Yes, sir. 

Q Did you have ecc&aicm to examine tbat 

bedyt 

A Yes, sir. 

Q Wlaere was the body when you first saw 

it, sir? 

A It was lying on tbe floor of tbe 

courthouse in tba courtroein between tbe rail and the bench. 

Q I will ask you to look please, sir, at 

Commonwealth's E:idai.bit Number 10 and tell me whether or 

net y•u can describe frGm tb$.t photoaraph the location 

•f the body wben you saw it, sir? 

MB. MCKENRY: Turn it around if you 

will, doctor, so ta jury can see wba.t you are 

describing-. 

This is the. railing separating the 

front part of the court frem the bencb. Tbis is the 

judge's bench up .... no, this is the railing separating 

t.he spectator.a from the judge 1 s bench, which is up in 

t~is area. And this is the witness •• no, this is 

where the lawyers's table is right here. 
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I BY MR. DULING: 

2 

3 

Q 

A 

a. W. Br«dley - Direct 

And where was tbe body, sir? 

It was lying on the floor between the 

.. railing and the lawyer's bench. 

s Q There appear to be some cbalk marks en 

e tut particular phetogr&ph, doctor• Can you te 11 me 

7 wlletller or not tbat depicts where you found -- saw the 
8 · bedy? 

s A That's true. 

1
0 Q 19!1, in re,J.ation to the Defenda11.t 1 s 
11 lxldbit Humber 2, can you ·compare that area? It may 

12 . a.law up better ia that phetograph. 

13 A The area would be •• 

14 Q Turn it a little mere. 

1s A -- in this area right in here just off 

1e tile pllotograph. It runs off of this photograph. 

17 Q A.11 right. Thank yeu. 

18 A The position of the bedy. 

421 

19 Q The body at that time, sir, do you re ca 11 

ao 

21 

22 

23 

24 

21S 

was it faceup or facedewn! 

A It was primarily facedewn, slightly . 

rieed • tlle right, bis right arm right shoulder was 
raised slightly. 

Q 

A 

was the body •• excuse me. 

As we 11 as I remember. 
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Q 

A 

Q 

recall it? 

A 

R. w. ~radley - Direct 

was the body clothed or net? 

It was fully clothed. 

Would you describe the clothing as you 

The clotlllng was that •f a guard --

state farm officer. which consisted of a jack.et. shirt. 

treusers, that were a bluish gray color. 

Q I'll ask you to look, please, sir, at 

the Commonwealth'• Exhibit Number 4 and tell me colorwise 

whether or not tbe clothing appeared to be of that color 

and ef that nature? 

A Yei; • sir, it was approximately that 

color and style. 

Q D.id ·you at that time examine that body• 

doc:terf 

A. Yes, sir• 

Q Rel.ate to the members of the jury, 

please, air, wbat. y.ou feunc1' 

A We found two gunshot wounds, ene 

422 

was a woi:lnd tbat had •entry in the seventh left posterier 

intercostal spa~e. four and a balf inches from the mid line, 

witb an exit in tbe eight right anterior intercostal space 

tbree and a aalf inches from the midline. 

Q Doctor, by iay of demenstraticm, if I 

steod up there could yeu point out on my body where tbe 
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215 

R. W. 3:radley. - Direct 

423 

~ntry and exit was to that particular wowid? 

A Yes, sir. The entry wound was approximately 

in this area near the shoulder blade. The entry. Tbe 

:e.xi~ was about in this area. 

Q Where would you -- for the purpose 

ef the court reporter where would th.at be on my body in 

layman 1 s terms? 

A Slightly below the nipple and slightly 

inside from tbe nipple. 

Q On which side? 

A On the right side. 

Q . Would yeu re late whether or not you observec 

any additional woUD.ds? 

A The~e was a second wound with entry the 

~eventh right intercostal space in the pesterior axillary~ 

with an exit wound just above the right pelvis. 

Q Could you point that out• sir? 

A Approximately this area slightly lower 

than the w~und. 

Q And where are you pointing for purpose ef 

:the court reperter in layman's? 

A That's again slightly belC1W the 

,shoulder blade and to tbe lateral edge with exit wound. down 

just abcve the hipbone on the right side. 

Q was the entry on the right side also? 
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R. ~4. ~rad ley • Direct 

424 

A The entry and exit were both on the right. 

Q Did yoti have occasion, doctor, to 

examine the clothing of the booy? 

A Yes, sir. 

Q Describe, please, sir, what you found 

wben you got to the clothing? 

A There were tears in the clothing 

compatible with •• through the jacket shirt and undershirt 

compatible with the wounds on the body, and. in addition 

to the clothing there was als.o·:a wol.Uld that went through 
.~ •"' 
. . : 

the clothing ef the hip pocket and through the billfold, 

but did net touch the body itself. 

Q Where was that in re 1.ation to the waistband 

en the pair of trousers, that third one that you mentioned 

that did not enter the body? 

A It was below the waistband. 

Q What other observatiens, if any, did you 

make, doctor, in regard to the clothing? 

A There was -- of the first weund we 

described there was some darkening on the clothing of a dark 

smudge_. 

Q De you know what that dark mark er 

smudge Was? 

A It appeared te be powder. 

MR. MCKENRY: I object to what it 
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R. W~ !h·adley - Di:rec.:t 

425 

appeared to be. 

2 THE COURT: All right, objection 

3 sustained. 

4 

5 I BY MR • DULING : 

6 

7 

Q 

A 

Describe exactly what you saw? 

It was a. dark. powdery inate:rial that 

a would smudge -- I mean come off -- rub off on the fingers. 

9 

10 

Q 

A 

Which wound was that in ~elation to? 

That was the first one with the entry on 

11 .the left posterior. 

12 Q When you speak of the first and second, 

13 sir, are you speaking in terms of your investigation? 

14 A I was speaking of the way I described· 

15 them, presented them just now. 

16 Q Doctor, do you know what's meant by the 

17 term "contact shot" or "contract wt>und''? 

18 A In genera 1. I don't know -- I am not 

1s aware of any tecbnica 1 definition. 

20 

21 

22 

23 

24 

25 

.Q What does it mean to you, sir? 

MR• MCKENRY; Judge, I am going to have 

to object based on his response to the question. 

He is not aware of the technical definitions. He 

said he knew what it meant generally. I think it's 

got to be qualified better than that, if the 

JAIME & BROWNING 
CERTIFIED SHORTHAND REP.ORTERS 

COURT REPORTERS 

NORFOLK, VIRGINIA 

169 

I 

I 
I 



u 

2 

3 

4 

15 

6 

R. W. Jr ad ley - Direct 

court please. 

THE COURT : I am going to overrule your 

objection. 

A 

MR. MCKENRY: Note our exception. 

THE. COURT: All right. 

Contact meaning the muzzle of the 

7 gun was close eneugh t.o the body or to the abject to 

a let the powder from the muzzle af the gun be found 

s on the object that it was fired into • 

10 

II 

12 

13 

14 

115 

16 

17 

18 

19 

ao 

21 

22 

23 

24 

2!5 

Q . In determing whether. or net you would 

consider a. wound a contact wound what do you look fort 

MR. MCKENRY: J~ge, I am going again 

to have to interpose an o~jection to what he 

considers. He's not been qUalified as an 

expert in this area. And be bas -- in answer 

to one question he said "generally," but be 

didn't know the specific technical definition, 

and I think we are getting pretty far afield 

as to his qualifi~ations. We have stipulated 

.be is a qualified general practitioner •. He 

is not a ballistics expert. 

THE COURT: All right, Mr. Duling, 

what you have to say? 

MR. DULING: Judge, be bas said that 

the term "contact wound" to him means ene in 
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11 

R. W, ~radley·- Direct 

which the muzzle i.s in· close proximity to the 

body at the tiille it is fired. 

THE COURT: Yes, sir. 

MR •. DULING: I am asking him in order 

for. him to make that determination what does he 

look for. 

THE COURT~ I overrule the objection. 

MR. MCKENRY: All right, note our 

exception. 

A The question was wbat do I look for? 

12 · BY MR. DULING: 

13 Q Yes, sir. 

427 

14 A We look for discoloration of the tissues 

IB 

16 

1 )' 

18 

19 

as well as the clotb. ·On the object. 

Q All right. And in regard to this 

particular body, the body of Captain Monte, what observation• 1 

if any, did you make in regard to these items? 

A Tbe:re was evidence of a contact-type 

20 wund. 

21 Q What did you see that led you to that 

22 . conclusion? 

23 A We saw the dark smudging, so-called 

24 ·.tattooing. on the skin of gunpowder~ 

28 Q Now, did you remove the body from the 
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R. W~ 1'radley - Direct 

428 

1 courthouse? 

2 I examined the body prior to its removal. 
3 Then it was removed by the -- by others, the state 

4 Q Were you present when it was removed, 
5 sir? 

6 

7 

8 

9 

10 

II 

12 

13 

14 

I!! 

16 

A Yes, sir. 

Q Was the body at th.at time clothed or not, 

do you recall? 

A It was still partially clothed. 

Q Now relate to the members of the jury 9 

doctor, at the time you made youx observation of the 

body what observations, if any, you made in regard to 

life in the body? 

A I could find no signs of life in the 

body at the time that I examined it. 

Q And describe exactly what you did. 

17 to make that determination? 

16 A iistening with the stethoscope for 
19 any sounds of heart activity, checking the eyes for 

~ 

20 pupil re·action as well as corI\eal reflection. 

a1 Q What time did you make your examination 

22 of captain Monte ts body? 

23 A At 9:50 A.M. 

24 Q And would you state whether or not, 

2!5 sir, you reached a conclusion as to the cause of death? 

- - ------~I_ --- ---------------
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R • W.. Bradley - Direct 

A My conclusion was gunshot wound of the 
2 chest .. 

3 

4 

8 

7 

MR. DUI .. ING: Answer counsel's 

questions, please, doctor, thank you. 

CROSS-EXAMINATION 

e · BY MR. MCKENRY: 

9 

10 

II 

12 

14 

IB 

18 

17 

18 

19 

20 

21 

22 

23 

24 

28 

Q Dr. Bradley, as I understand your 

testimony, you said that you consider a contact wound 

a wound that the gun is held in somewhat close proximity 

te the body or abject. Is that correct? 

A 

Q 

Right. 

Now,. the referring to Commonwealth's 

Exhibit 10, is this the scene as when yeu arrived? Are 

'the ch.airs or the chair, is that in the same location, tbe 

bench and so forth, when you arrived? 

A Yes, sir. 

Q All right. And so the body was facing 

the chair·. showing in the picture? 

A Now• this diagram of the picture is net 

the pesitie>n that tbe bO(Jy was found when I first saw the 

body. 

Q 

the body? 

Where was the body when you first saw 
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I 

-

I 
A The boay was in this same area . , but the ~ I I body was not lying on the back; the body was --

a f 
! 
' 4 i 
I 

5 I 
6 

9 

10 

11 

12. 

13 

14 

15 

16 

17 

/ 

18 

19 

20 

21 

22 

23 

24 

25 

(' 

facec:lown? 

A E'ace<.l.uwn when 1 saw it. 

::i:o the fii:~t time you saw the botly, which 

was some five or ten minutes after the. shootin.g, it was 

facedown'l 

' 

\ 

A Right. 

And you l:ollad it over:? 

Yeti, si:i::. 

doctor. 

THL COURT:· All right, gentlemen, 

any further questions of the doctor? May he 

be excuseci? 

Ml\. D ULil~G: Please. 

TI:lli COURT: All right, doctor, yo:.i may 

be excused·. You do not have to attend court 

any further. 

THE WITNESS! Thank you. 

THE COUkT: What's the next witness? 

MR. DULING: Dr. Fred B. J~rdan, 

please. 

.... .,.-000---··---
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P. ;:; • Ju:i.:dan - Direct -

431 

2 

FRED B. J01U;AN, called as a witness on behalf 

of the Commonwealth,. having been first duly sworn, was 

3 
. examined and testified as follows: 

4 

5 

e 

7 

8 

9 

10 

II 

12. 

13 

14 

1!5 

16 

"' 17 ;.. 

18 

19 

20 

21 

22 

23 

24 

2!5 

D 1.hBC'l' EXAMINATION 

BY MR. DULING: 

~ Please state your name? 

A Fred B. Jordan. 

Q And yow: profession• please, Mr·. 

Jordan? 

A 1 am a physician and forensic 

pathologist. 

Q What is your present occupation? 

A l am an assistant medical examiner 

for the State of Oklahoma. 

Q As of November 22, 1971, what was your ,,. 

profession? 

A I was a fellow in forensic pathology in 

the office of the medical examiner, city of Richmond and 

surrounding communities. 

Q Relate, if you will, please, Dr. Jordan, 

your educational and professional background th.at 

qu:ilifi.ec you for that profession? 

MR. BARNES: For the purpose of 
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12 

13 

14 

'F. l3, .. Hn:dan .. D hect 

qualification of Dr. Jordan as a forensic 

pathologist. we vdll stipulate --

TJ:!E COUR'i': Again, ladies and gentlemen 

of the j w:y, the doctor• s qualifications as a 

pathologist has been stipulated by the defendant 

and Commonwealth. 

BY MR. DULING: 

Doc.:tor, in your position as medical 

examiner, back in November 1971, Novembe:C 22o4., te be exact, 

did you had occasion to examine the body of one Raul M. 

Monte? 
A Yes, sir, ·~ did• 

Q What was the date and time of that 

1s examination, sir? 

16 A 

17 afternoon. 

IS 

19 

Q 

A 

20 , Richmond.· 

21 Q 

November 22, 1971, at 12:45 in the 

Ai:id where was the examination conducted? 

At the medical examiner's morgue in 

Describe the body, if you will, please, 

22 sir, specifically in regard to cloth;ing when you first 

23 observed it? 

A 

u observed him. 

The body was fully clot bed ·waen I first 
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F. B. J•rdaa • Direct 

433 

I weuld like to refer to my clothing list if I may? 

Q Please. 

'l'IE COtll'l': Te refresh your memory 

you may. 

THE WITE SS : I d idn 1 t bear • 

THE COtBT: To refresll your memory you,may. 

A Yes, to refresh my memory. 

Clothing list made at tbe time I initially viewed 

this body, just tbe clothing described by me and every 

item was removed by me, was pl.aced in a cmtainer, labeled, 

and preserved as evidence: One pair of black sbees, one 

pair ef black socks, me pair af white jeckey shorts, one 

pair of gray uniform pants, a gray uniform shirt, one 

white undershirt, a uniform coat, a bl.&ck tie, and a 

leather shoulder holster. 

Q Rn, subsequent to yeur examinatien 

wbllt did you de with tlaat clothing? 

A The clothing was put in plastic sacks and 

labeled with the aame ef tbe decedent and the nmber of the 

autopsy.· They were given te the evidence technician --

the evidence clerk at tbe medical examiner's office to be 

stered tbere in safekeeping. 

Q Did y•u determine tbe length ef the· body 

or actually the height of captain Montet 

A Seventy•one ine&lea or five feet eleven. 
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2!1 

F. B. Jordan - Direct 

Q New• relate to the members ef tile 

jury• please• Dr. Jerdan • the results •f your autopsy 

ctn that day. 

A The autopsy showed -· well, initially 

434 

when you do an autopsy initially you examine tbe clothing 

as we have discussed• then you exter_nally examine tbe bedy 

j uat as you would a patient wbo comes into the office. And 

the first tbing that I noted •bout Mr. Monte, apart fr em 

the gunallet wounds which I will describe, was tbat there 

were partial amputati-.is ef the ttunb and three fingers cm 

tbe left band and on two of those fingers were small 

lacerations or small cuts. Otber than tbat externally 

tbe only thing remark.able about this gentleman was the 

presence of two gunshet wounds ef entry in the back, a 

gunshot wound of exit in the front and a guashet wound of 

exit along the right flAnk. 

One gunabot wound bad entered the left back just 

bel• the shoulder blJlde. There was p•der ,marks •round 

that entry wound. That bullet bad passed through the. 

left lung, through the heart, and bruised tbe right lung 

aad bad exited the body or left tbe body b~.neatla tbe 

rigllt nipple, bad entered tile left back and exited beneath 

the right nipple. 

The secend gunshot wouad entered tb.e right back 

about an inch and a ltalf l•er titan tbe first and bad 
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2B 

F. B~ Jordan - Direct 

traveled very sharply· downward just under tbe skin not 

ever entering the bedy and exited the body j uet abeve the 

:tight hip. 

435 

Q If•, in your examination of the clothing. 

that was on tbe bedy when you received the body, sir, would 

you state whetber or net the tears bad been in tbe clothing 

were ems is tent with those wounds, and if ae, explain it, 

please? 

A Yes; in the shirt -- in tbe uniform-type 

shirt and in the mtdersbirt there were bales consistent 

with those wounds. In tile uniform jacket, howeve_r, 

there were not. There was a hole in the jacket in a lewer 

part -- in tbe lower portien ef the jacket would Nave been 

near the left l•er part •f tbe jacket. In the left rear 

trousers, the left rear pocket, waa a perforatiea, a gunshot 

perforation, which was present also en the jacket, but there 

were net holes in the j&ckat tbat I could find corresponding 

to the gunshot woun«;I tbat I described to you that entered 

the left back and injured the heart and lungs or the gunshot 

wound that entered tt. right back aad travelet:· sharply 

dMftlw&rd. 

Q 

A 

Q 

A 

Wbat •bout tbe other parts •f the c letbingf 

As far as tears? 

Yes. 

I would bave to refreah my •mory. 
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F. B. Jordan - Direct 

436 

I think that on the ahirt there was one small tear, but 

there was nothing -- no large tears in tha clcathing at all. 

Q Describe exactly what you did see on each 

portion of the clothing: the jacket, the shirt, the 

undershirt, and so forth? 

A All right. The uniform-type pants we 

will start with, the shoes and the bl&ck socks and white 

jeckey shorts were intact without any he-les er tears in 

them. The uniform pants were secured with a belt and -- a 

canvas-type belt with a brass-like buckle. Over tbe left 

rear ef the left bip pocket was a one-eigbtlt by one-quarter 

inch defect or hole surrounded by a black smudge. And 

the black smudge measured three-quarters by three-eighths 

inches around this bele in the left rear pockat. Around 

this hele tbe fibers of cletll ware deflected inward. One 

and tbrer quarters inches below ttais hole and te the right wa 9 

another defect measuring one-quarter of an inch in diameter. 

The pants were Labeled in the name of the decedent Monte. 

The gray uniform 1hirt bore tbe insignia of tbe 

Virginia state farm. In tba left back panel of the 

std.rt was a one am one-eighth by one-eighth •• excuse me• 

one and one-eighth by cme•incb defect or hole in tile left 

rear panel surrounded by a black smudge, and this black 

smudge measured two by two and a quarter inches everall. 

On ·the right rear panel slightly below this ho~ er 
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tb.is defect was a similar defect measuring a quarter of 

an inch in. diameter. On the right lower anterior panel 

of the shirt one and a half inches frem. the seam -- cme 

and a half inches anterior to the seam on the shirt was a 

linear hole or defect measuring three-quarters of an 

inch by one-quarter of an inch, and llere the fibers were 

deflected outward. On t be r igbt front pane 1 of the 

shirt tbree inches £ram the bottom is a defect measuring 

one-quarter by one-eighth of an inch that was 1urrounded 

by considerable blGOd. 

The Lmdersbirt had twe boles· in the back 

corresponding to the boles that I bave described in the 

back of the sbirt. There is .also ene cerresponding to the 

defect in the right l•er front on the side ef the 

Lmdershirt and also one corresponding· to the defect in 

the right front •f the shirt as I described a few minutes 

ago.· 

There is a. uniform coat of tba same cloth Dlterial 

as the pants. There was a l.Alrge defect in tbe back correspon1 • 

ing to tliat described in tbe bip pocket of the pants. It 

measured overall one and a quarter by one-quarter incbes 

and it went tbrough all levels •• all layers of the garment. 

:Lntact. 

Black tie was intact and tbe leather holster was 

Q What is tbe significance• Dr. Jordan, of 
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your reference to fibers inward and fibers outward? 

A Well, fibers point in tb.e directien 

that a bullet is passing. 

Q Mow, doctor, did yeu have occasien to 

make an examination in regard to the extent of the bleeding 

invelved? 

A Yes, as part of tbe autopsy. 

Q Yeu have made reference at. this time to 

weund one and wound two. What is the significance, if any, 

of the numbering that you have labeled at this ti•? 

A Wben we bave a case where there is more than 

one gunshot wound we just will arbitrarily lable them 

number one, number two, nmbe~ three, and so forth. In 

this case the first weund that I described was the 

wound in the left back below the shoulder blade, and that 

I labeled number one fll r the purposes of description. 

The second wound that I described was the. one slightly 

below it in the right back, and I labeled nmber two fer 

tbe purposes of description. 

· Q By making reference to th•••' numbers, 

describe what, if anything, you ebserved in regard to the 

bleeding of these wounds? 

A There was more •• cen1iderab ly more 
bleeding around weund nmber twe or the nonfatal wound, 

tbe weund that entered the right back arid traveled 
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. I sharply downward. There was much more bleeding aremd 

2 the skin than was in the fatal wound, the wound under the 

3 left sheulder blade. 

4 Q That's the wound yot1 initially called 

s number one. Is that correct~ 

a A That's correct. 

7 Q What is the -- ·what evidence if any, 

a was tbere, doctor, of what might be described as 

9 gunpowder residue on either the clothing ft' tbe back? 

10 A The black smudges that I described to you 

11 in my appraisal of tbe clothing represented powder, and 

12 there was tattooing or actual pawder stippling of the 

13 ·skin around gunshot wound n&anber one or the fatal wound, 

14 the wound below the left shoulder blade. There was no 

115 gunshot -- gunpowder on the skin; of wound number 2. 

16 Q What does that indicate to you, sir, 

17 in your examination? 

18 A It indicat.es both abets were near 

19 shots because there was powder on the clething in both 

20 

21 

22 

23 

24 

cases. There was also pewder on the skin in the case of 

gunshot wound nmber one, which would indicate to me 

that that was a very near shat, nwnber one or the fatal 

wound was a very near shot. 

Q What does tbe lack of bleeding mean te 

215 you, sir, in the wound that you described in which there 
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was a lack of bleeding? 

A The lack ef bleeding indicates that 

at the time tbat wound was inflicted tbe blood pressure 

was lower than it was at tbe time the other wound was 
I 

inflicted. Bleeding inte the skin is a function of blood· 

pressure. There was more bleeding around number two, 

the one on the right back; therefore, the blood pressure 
I 

was higher at that time than it was around number one, 

tbe wound of the left back. 

Q Doctor, in regard to the gunpowder 

~esidue what are yeu talking about distancewise the maximum 

that would produce such a condition? 

A It ff. course all depends on the type of 

gun and type of aomunition used, but as a generality 
I , 

eighteen to twenty-four inches. If the gun is eighteen 

te twenty-four inches away it may not show any powder. If 

it is within tbat eighteen to twenty inches away from the 

target it probably.will show powder. 
1 

Q Were there any weunds at all in the body 

bel• what might be described as the waist or the belt line, 

sir? 

A No, there were not. 

Q In re1'lti<1n to where yeu found the 

tears in the rear I believe you call it tbe hip pocket 

.of the pants, were there any wounds in that area, sir? 
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A No, sir. That was the left hip pocket. 

The only woLUld that was law dewn at all was the exit 

womid of gmishot wound. n\aber two, which was just above 

the hip area on the right. That defect was present in 

the left hip pocket and there was not defect in the skin; 

there was no gunshot wound en the actual body in that 

area. 

Q Doctor, did yGu have occasion to make 

measurements either from the head or the toe in regard to 

the entry and exit wounds? 

A Yes, we always do that. 

Q Would you rel.ate that information, 

please? 

A Gmishot wound nlnber one, the wound just 

below the left shoulder, the fatal wound, was seventeen 

inches from the top of the bead to the middle of that 

wound. That 1 s the point tbat it entered. 

At the poi~t that it exited where it came out the 

right front chest ... entered the left back and came out 

tbe right front -- it was twenty-two inches, so it entered 

in the back seventeen inches from the top of the head 

exited from tbe front twenty-two inches from the top of the 

head. In other words, traveled downward. 

Q Wbat about tbe size of those wounds, 

dector, either circumferencewise or whatever measurements 
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you may have in regard to the size •f the wound, the 

entry and the exit? 

A The entrance weund measured -- it was 

essentially round and measured tbree•sixteenths of an inch 

in diamater. The exit waund was somewhat irregular in 

shape and measured three-eighths ef an inch one way and 

.five•eighths of an inch the other way. So it was somewhat 

larger in that case than the entrance wound. 

Q What conclusion, if any, can you reach 

as a doctor or a medical examiner in regard to tbe size.tf 

the entry and exit wounds? 

A Well, generally speaking, of ceurse the 

old wives tale is that the exit wound is always larger than 

the entrance wound. That's not always the case. Tbe 

exit wound will be larger if the bullet is tumbling when 

it leaves the body. If it 11 turning as it hits things , 

instead of going a straight path it is twisting and turning, 

if the bullet strikes semething and its ceurse is changed, 

if it enters the body straight and exits at an angle, it 

weuld be larger. So it depends on a large number of 

factors. 

Q Does it tell anything ab out tbe calibre 

or type of bullet was used? 

A No, sir. 

Q What do you mean by your expression 
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"tumbling'.'? 

A Tumbling is something that happens to a 

bullet. Just as the name implies• it tumbles, tm 

bullet will start moving around en an axis. And instead 

Of traveling straight as an arrow t SCI to speak, it Will 

start moving, turning, tl.IDbllng. Particularly• if it 

hits a fluid-filled organ, the heart• as it did in this 

·case, the bullet then starts spinning or tumbling. 

Q Did you find any evidence of tumbling? 

.A I lmaw tbe bullet tumbled because of tbe 

organs it hit and because of the path ef destruction. 

When the bullet hit the baart •• of course we know the 

bullet went through the skin·• made a tbree•sixteent h 1· 

of 8.n inch hole. When the bullet hit the heart it tore 

out almost half of tbe right upper chamber of the heart• 

which is just an area almost as big as a fifty•cent 

piece, so we know that bullet: was tumbling at that ti.M 

because of the amount of destructien that was done • 

Q And what effect• if any, does that 

bave on blood pressure, tbe. type of wound that you 

observed in that particular heart? 

A In this particular heart the hole was 

443 

so 1.ar ge tba t as soon as the heart began te pump after 

that injury it would bave been pmping •• instead of eut 

into the body it would have been pumping out into the sack 
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tbat surrounds it and the blood pressure would not have 

been maintained for more than a few seconds after the 

444 

3 

4 

. initial injury to the heart, because when the heart pumped 

instead of pumping through the body it was now pumping 

IS 

6 

7 

8 

9 

10 

out into the chest cavity and into tbe space around itself. 

Q can you rel.ate that, sir, to what you. 

found insefar as damage to the heart to your explanation 

in regard to the bleod or loss of blood in each of the 

twe wounds? 

A Yes, there was considerable bleeding. 

11 In wound number two. the one entered the right back. 

12 traveled beneath the skin sharply downward• there was 

13 considerable bleeding benea~b the skin and into the 

14 skin around that wound. Therefere • since it was bleeding 

1s into the skin we lmaw that there was blood pressure at 

16 the time that shot occurred, in other words, blood 

17 pressure when injured; the heart was pumping blood out 

16 through tbe body s_o bleod simply leaked out around those 

1s injured blood vessels with the passage of the bullet. 

20 ·However, gunshot wound nll:Dber one, blood leaked 

21 out certainly, but not to the extent that. it did around 

22 gunshot wound number two, because almost instantaneously 

23 after the bullet entered the bedy it hit the heart and 

24 bloed pressure iamediately began to drep, so we· know 

2s or I feel I can say certainly in this case that gunshet 
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wound number one or the ene in the left back was actually 

the second wound inflicted. What we have called gunshot 

wound number two, the one in the right back, the nonfatal 

wot.md, was the first shot to hit this man's body. 

Q What is the tendency, if any, doctor, of a 

bullet to pick up matter as it travels through an object 

aich as a body? 

A . To pick up blood material, for instance? 

Q Yes. 

A Of course the bullets will do this, 

will pick up bleed, maybe a piece of cartilage, piece 

of bone, or piece af tissue. 

Q And what would be the effect, if any, 

doctor, on that bullet 1-d it picked up such an object 

1£ it goes through clothing leaving the body? 

A It will very frequently wipe the bullet 

17 quite clean., I am sure if we bad real, real •• if · 

1e medical technology were far enough advanced, we could 

1s pick up bloGd on a bullet like that, or even tissue. 

20 But quite often when the bullet goes through the skin aiad 

21 then through subsequent clothing it will be wiped quite 

22 clean, so when you look at a bullet ·- if I find a bullet 

23 on the floor, for instance, at the scene of a shooting, 

24 even with a magnifying glAaa •• I am sure there is bleed 

2!5 tbere, but you can't see it, and many times we can't 
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detect it. 

2 Q You say you can't see it. Do you mean 

3 with the naked eye or. with the micrescepe? 

4 A I can't see it with these or with a 

hand lens or mider a microscope. 

e Q Were any bullets found in the body of 

7 Captain Monte, doctor? 

8 A No, sir. 

9 Q Did .you have occasion, sir, to prepare 

10 diagrams based on your findings? 

II A Yes, I did. 

12 Q Doctor, 1 1 11 ask · you to look at these 

13 and tell me whether ar not you prepared those, sir? 

14 A All right. Those are -- one is 

1!! la.beled Commonwea 1th' a. Exhibit Number 12, and that is 

16 a copy -· one labeled Cemmonwealth1s Exhibit Number 12 

17 is a copy of a diagram I prepared. 

1a Q Doctor, .tbe nud>ers may differ. Tell me 

1e first whether you prepared tbose. 

20 .A All right. They are copies -- yes, they 

21 are copies of a diagram I did make. 
22 MR. DULING: Let me have those marked and 

u I will return them to you. 

24 I would introduce these as a group as 

211 Commonwea 1th' s Exhibit Nt.nber 12, sir -- 13, 
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excuse me. 

(So marked by tbe court.) 

BY MR. DULING: 

Q Doctor• 1 1 11 band you again what 

~ppears to be the Commonwealth E.xhibit Nllllber 13 and the 

diagram. Rel.ate to the members of the jury what is shown · 

?D those diagrams? 

A All right. On -· shew the jury? 

Q If .that's easier for you. Whichever 

is easier for you. 

THE COURT: What is that? 

A I will shaw. the jury this if I am 
' I 
able as I describe it. 

THE COtltT: All right. 

BY MR. DULING: 

Q 

A 

Refer to it as page l, 2, 3, 4, 5. 

Page 1 shows the exit wound of gmshot 

wound nl.IDber one. 

,• 

, I 

'IHE COtltT: Gentlemen• haven't we 

been over this thoroughly• haven't we? 

MR. DULING: I jus~ asked. him briefly. 

judge, to point them out where they are on these 

diagrams. 
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THE COUlT: All rigbt. 

MR. JANUS: I think it is written 

right on the diagram. Says entrance gunshot 

wound number one , exit gunshot wolm.d number 

two. 

THE comT: Yes, I think tbe exhibit 

will speak for itself. 

BY MR. DULING: 

Q Tbat 's fine, doctor. 

What .effect, if any• Dr •. Jordan, does the 

passage of bullets through a body such as the two yeu 

have described in this case . have on tbe speed ef the 

projecti-le? 

A It will slow it considerably depending 

on what it hits. 

Q And what • the reason for tbat? 

A Just simply extracts energy frem the 

bullet as it passes through. When a bullet bits •• for 

· instance, if a bullet hits a fluid-filled organ such as 

the heart it will slow it considerably more than if it 

just went through a kidney, say. Tbe fluid itself will 

slow the bullet, maka it tum le, make it lese energy 

faster. 

Q Wbat about the skin? 
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A The skin will slow the bullet, and it is 

2 interesting that in many cases -• not in this case, but 

3 many times the bullet will j Ust go through the skin or 

4 will not qµite get through the .skin. Enter one side of 

" the body travel a11. the way through and then be stopped 

8 simply by the outer layers of the skin or just go through 

7 the skin and ·be stopped. This is not all cases. Depends 

8 on the type of gun, type of ammunition, what it hits in the 

9 body. 

10 Q What. about bone and cartilage? 

11 A Bone and cartilage will certainly slow a 

12 bullet down as well as potentially changing its course. 

13 Q . Describe the relationship it will have 

14 to bone to cartilage or cartilage to skin as far as slowing 

1s the bullet down? 

18 A · Of course we all know bone is very bard 

17 and it is like this bench. If we get a direct hit• if 

18 the bullet directly hits bone obviously it is going to 

19 slow it down and/or stop it and/or change its course. carti·~ 

20 I.age is a little bit softer than bone, or considerably 

21 softer than bone. Your ear and the part of your nose 

22 that sticks out from your face is made of caat:ilage or 

23 is cartilage covered with skin, so it is an elastic, 

24 rubbery-type of thing, so it would be more res~stant 

25 than skin, but it wouldn't be as resistant cert;ainly or 
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near as resistant as bone. Of course skin is kind of 

elastic. Doesn't really take much to puncture the 

skin as yo11 lmow. You can cut yourself on a piece of 

paper or bl.a.de of grass or something. So cartilage 

is closer -- in hardness cartilage is closer to skin. 

In other words, it is much softer than bQne. 

Q What were your observations, doctor, in 

regard to this particular body whether there was fresh bone 

da.&gf4 cartilage damage, or fluid in areas yeu mentioned 

CDf the body the bullet passed through? 

A In gunshot wound number one, the weund 

to the left back, the fatal wound, after it went through 

the skin it went into the left chest cavity. Captain Monte 

at. one time had had apparently pneumonia or some kind of 

infection in his left chest and h.e was left with adhesions 

. or what we call pleurisy or ple·uritis ·so that lung was 

s0tnewbat scared and the tissue around the lung was fibrous 

or heavier, thicker than it should have been. So it 

first struck this fibrous tissue, then the lung, then 

the fluid-filled heart, and went through the cartilage 

at the. front of the chest before it exited the skin. And 

it also when it entered, gunshet wound nll.Dber one 

entered ·- it entered between the seventh and eighth ribs, 

between rib number seven and rib number eight •• it 

chipped a little bit off rib number seven, chipped a little 
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1 bit off rib number eight, and went on through all these 

2 various organs. Before it exited the body it went through 

s a solid piece of cartilage here in the anterior breastbone. 

4 Doctor, in your ·capacity as a chief medical 

" examiner or the medical examiner in that case what did you 

e determine, sir, as the. cause of the death? 

7 A Gunshot wound of the chest. 

8 MR. DULING: Excuse me just a minute, 

9 please. 

10 TIE COURT: All right. 

II 

12 BY MR. DULING: 

13 Q Dr. Jordan, . from your examination of 

14 this particular body and the entry and exit wounds that 

1s you have described and particularly in regard to the 

1e chipped fractures that you mentioned, what effect, if 

17 any, would that have on the bullets involved, sir? What 

1e was the extent of the damage to the bone arid what effect 

1s would it have, if any, on the bullets? 

20 A Damage to the bone was minimal. Chip 

21 factures are just that, they are tiny little fragments 

22 probably the size of the head of a pin. Not as big as 

2s the size of a head of a conmon pin. So they would have 

24 potentially marked the bullets, scratched them in some 

u way, but they would not -- the bone in itse 1f would not 
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have caused extensive damage to the bullet. 

MR. DULlNG: Answer counsel 1 s questions; 

please, sir. 

THE COURT: You may cross-examine. 

CROSS·Ex.s\MINATION 

BY MR. BARNES: 

Q Dr. Jordan, it is true you can't 

say what calibre bullet caused the entrance and exit 

w omds Captain Monte had? 

A 

Q 

A 

Q 

Is it true I cannot? 

Yes. 

That is. true, yes. 

can you say whether both wotmds were 

caused by the same weapon? 

A No, sir , I cannot. 

Q can you say both wctmds were caused 

by the same calibre bullets?· 

A No, sir. 

Q You stated that the wound in the right 

lower quadrant of the back was the first womid. can you 

state what the time interval was between the two shots? 

A 

Q 

No, sir. 

Without knowing the type of gun, 
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aJllllunition • or any other thing about the weapon used• 

can you really state the distance of the shot accurately? 

A I have stated the distance as I believe 

it. In other words, I have stated that in gunshot wound 

number one and in gunshot wound number two, because I 

i>und powder on the garments, that I think both were within 

the eighteen to twenty-four inches .or closer, and I have 

already stated I believe that they were both close shots 

and that gunshot wound number one• the fatal wound, was 

a very close shot. 

Q You stated that the seventh and eighth 

ribs were both struck. Is that right? 

A The bullet ·passed between the seventh 

and the eighth ribs. Below the seventh and above the 

··eighth. 

Q What is the distance between those tvo 

ribs? 

A Oh, perhaps a quarter to a half an 

inch. Probably closer to a half an inch. It all depends 

on whether the person is breathing in or out at time. 

The chest cage changes. 

Q From your measurements as far as the 

distance from the top of the head to the entrance wound 

number one, that is the left wound, and the exit wound 

on the right· front from wound one• was it a downward shot 
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from the back? 

A Yes, sir, it traveled downward at I would 

estimate round twentyafive degrees from the time it hit 

the back until the time it exited the front of the chest. 

Q So far as indicating on myself, if I were 

the body that was struck,· the gunshot would be going in 

this direction. ls that correct? 

A That's correct. 

THE COIBT: You indicated starting 

forward ,but of course --

BY MR. BARNES: 

Q I am sorry, I meant to indicate downward. 

A The incli11ation is correct. Of course the 

bullet traveled from the lef~ to the right. 

Q You made mention of powder burns, et 

cetera. was any chemical analysis made? 

A NQt by me. We 11, excuse me. Before I 

shut myself off here. No chemical analysis was made by 

me. An ·analysis was made by me as a pathologist, however, 

of the wound.· 

Q I just want to know about the chemica 1 

analysis made, and there were none"l 

A 

Q 

__ I ----

Not by me, sir. 

You stated that sometimes when a bullet 
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F. B. Jordan - Cress 

455 

1 passes completely through a body that it might be 

a wiped clean, or rather than really being wiped clean, 

s that so much would be wiped off tb4t it 4could not be 

4 ~etected with the unaided eye or with just a microscope? 

e A That's correct. 

a Q Is there a technology for finding such 

7 things as blood, skin, fiber, and so forth on bullets, 

a ~ven though a microscope can't detect it? 

e 1 A Yes, there is such technology. 

10 Q All right, good. 

11 You stated earlier that a bullet sometimes 

12 .can go all the way tbrough a bedy and stop just short ef 

IS coming out? 

14 A Yes, sir, that. does happen. 

Ill Q That is a possibility. Is it also 

1a possible that a bullet could go straight through a body, 

17 completely traversing tbe width of the body or depth 

18 of the body, and then go through another object? 

1e A Oh, yes, same calibre bullet. · I have 

20 . seen it· happen f.n both cases either way. 

21 

22 

23 

24 

211 

Q So call it the shorter example or even 

the farther much more powerful example are equally 

possible? 

A Yes, sir. 

. MR. BARNES : Thank you, doctor. No 
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Who is your next witness? 

Ma. DAVIS: Investigator Lloyd. 

------000 ... --- .... -

E. M. LLOYD, called as a witness on behalf of· 

the Coll'IDOnwealth, having been first duly sworn, was 

examined and testified as follows: 

DIRECT EXAMINATION 

BY Ml. DAVIS: 

473 

Q Sergeant Lloyd, would you state your name 

and yoUt' occupation, please? 

A E. M. Lloyd, Sergeant, Division of . 

Investigation, Department of State Police, Richmond, 

Virginia. 

Q How long have you been so employed, 

Sergeant Lloyd? 

A Since 1941. 

Q Sergeant Lloyd, calling your attention 

to the 11th day of November 1971, did you have occasion, 

sir, in your capacity as a state police investigator to 

reapond~to the Powhatan County Circuit Court? 

A Yes, sir. 
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14-6 E. M. Lloyd - Direct 474 

Q What was your purpose in responding there, 

2 sir? 

3 A The results of a shooting that had 

4 occurred in the courthouse approximately one hour before 

s my arrival. 

6 Q Now, when you responded to the courthouse, 

7 sir, what, if anything, did you do? 

6 A !·assisted Investigator Hillman in the 

s location of evidence and I interviewed potential witnesses 

10 who had been present in the courthouse. 

II Q Now, subsequent to you arrival, sir, did 

12 you have occasion to search for physical evidence? 

13 A Yes, sir. 

14 Q Did you in fact recover some things while 

1s you were there, sir? 

1.6 A Yes, sir. 

Q Sergeant, I'm go~ng to hand you what 

18 purports to be marked Q-1 and ask you if you can identify 

1s that, s'ir? 

20 A Yes, sir. This is the projectile that 

21 was recovered from the ceiling in the middle of the 

22 courtroom. 

23 

24 

215 

Q 

A 

Q 

Did you recover that yourself, sir? 

Yes, sir. 

After you recovered it, air, what, if 
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14-7· E. M. Lloyd - Direct 475 

did you do with it? 

2 I gave it to Investigator Hillman on the 

3 23rd day of November 1971. 

I Q All right, sir. Did you keep custody of I 
4 

' 
IS it until that time? 

6 

I A Yes, sir. 

7 ' Q Now I hand you, sir, what purports to be 

'I marked Q-2 and ask if you can identify that, sir? 

A Yes, sir. This is the fragments that I 

8 

9 

10 I recovered from a rafter in the left-hand side of the 
I 

II J courthouse in the ceiling after it had passed through the 

12 ceiling. 
I . 
I 

13 Q What, if ~ything, did you do with that 

14 after you recovered it? 
I 

1s I A I also kept this in my possession and I 

16 

17 

16 

19 

20 

21 

22 

23 

24 

215 

.I 

gave this to Investigator Hillman on the 23rd day·of 
I I Nov•ber 1971. 

Q ~at type of projectile is that? 

A This is fragments of lead, small particles. 

Referring back to Q-1, what type of 

I projectile is that? 
I A Thia is a lead projectile. 

Q Now, sir, I hand you what purports to 

I be -- what is marked Q-7 and ask if you can identify that, 

1 

sir? 
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2 
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I 476 E. M. Lloyd Direct 

I 

' 
' A Yes. sir. This is the lead projectile 

I that was recovered on the ground beneath the floor in the 

room which was marked ''Private." where the toilet was, 
I 

after it had hit the wall. 

Q What, sir, if anything, did you do with 

e that projectile? 

7 

8 

9-

10 

II 

12 

13 

14 

15 

16 

A I also kept that and I gave it to 
1Inveatlgator Hillman on the 23rd day of November, 1971. 
I 

I 

Q Sergeant. I'm going to hand you these 

:two photographs. sir, and ask you if you can identify 

those photographs? . 
I 

A 

MR. JANUS: May I see th• first? 

MR. DAVIS: ·Sure. Excuse me, Mr. Janus. 

Yes, sir. this is the photograph of the 

:bullet hole in the ceiling in the center of the courtroom. 

I 
17 'BY MR. DAVIS: 

. 18 Q W~uld you point out to the ladies and 

1e gentlemen of the jury what you are referring to. sir? 

20 ·A Ref erring to this dot here as being the 

21 · bullet bole in the ceiling in the center of the courtroom. 

22 Q All right, sir. Now, the second --

as What ia the second photograph? 

24 A This is also a bullet -- photograph of 
I 

25 :a bullet hole in the ceiling but to the left-hand rear 
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.. 4-9 E. M. Lloyd - Direct 

1.of the courthouse. 

2 Q 

s Mr. Lloyd? 

4 

15 

A 

Q 

When were these photographs taken, 

May 1.2, 1972. 

All right, sir. Did you take the 

e photographs. yourself, sir? 

7 A Yes, sir. 

.8 Q Were they the same holes as the holes 

477 

s that you recovered the projectiles you have testified to 

10 on the day in question? 

11 A Same holes at the same location I had 

12 observed November 1971. 

13 

14 

115 

Q 

A 

Q 

What date were they taken on, sir? 

May 12. 

I hand you two other photographs and ask yoi. 

1e if you can identify those? 

17 

10 

19 

2.0 

2.1 

MR. DAVIS: Judge, I'm going to try to 

introduce. them all in bulk if the court doesn't 

mind. 

THE COURT: All right, sir. 

22 BY MR. DAVIS: 

23 Q All right, sir. Sir, could you identify 

·24 those two, please? 

2.5 A Yes, sir. This is a photograph of the 
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14-10 E~ M. Lloyd - Direct 478 

, toilet section in the room marked "Private," and this is 

2 the bullet hole in the middle of the door. 

a Q All right, sir. Would you remove your 

4 finger so the jury can see? 

e Now, what's the other photograph depict? 

e A This is the photograph after the door 

7 was open showing the hole in the wall inside the toilet 

e below the switch box. 

9 Q Would you show the hole to the ladies and 

10 gentlemen· of the jury? 

II 

12 

A 

Q 

This hole. 

Relating to that hole where did you 

1a finally locate the projectile itself? 

14 A Immediately under the floor on the ground 

1e after it had gone through the wall section. 

18 Q Sergeant Lloyd, did you have occasion to 

17 take that photograph, sir? 

18 A Y~s. sir, I did. 

19 Q Would you explain to the ladies and 

20 gentlemen of the jury what that photograph depicts, please? 

. 21 A This photograph reflects the scene or 

22 the area from inside the front door looking in the northern 

u direction. 

24 Q 

28 photograph, sir? 

Did you have occasion also to take this 
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14-11 E. M. Lloyd - Direct 479 

A Yes, sir, I did. 

2 Q All right, sir. What does that photograph 

4 

s I depict? 
I I 

This is a photograph of the door that's A 

II !marked "Private,'' behind the clerk's desk. 

e 

7 

Did you have occasion, sir, to take that Q 
I 
'photograph? 

8 ! A Yes, sir, I did. 

9 

10 

II 

12 

13 

14 

1!5 

16 

17 

16 

19 

20 

21. 

22 

23 

24 

25 

-

Q All right, sir. What does that photograph 

! depict? 

I A This is a photograph of the door leading 
I 

from the .courtroom into the jury room. 

I 
I Q For what p~pose was ths.t photograph taken, 
I 

i Sergeant Lloyd? 
1 A That also had a bullet hole in the door 

I and also where a bullet ricocheted off of the molding at 
' 

the door. 
I. Q All right, sir, would you point out to 

I the ladies and gentlemen. of the jury where that bullet hole 
1 .is? 

A That bullet hole is three and four ~-

three feet four and one half quarter inches from the floor 

I approximately three inches from the door -- edge of the 

I 
I 
I 

I 
I 

! 

door on the left-hand side. 

Q All right, sir. Was there another 
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E. M. Lloyd - Direct 480 

I 
indentation in the door, sir? 

2 I A It was up at the top. I don't think it 

3 I 
4 

reflects in this photograph. 

Q All right, sir. Did you have occasion to 
I 

s , take that photograph? 
i 

e I 
7 I 

a I 

A 

Q 

A 

Yes, sir, I did. 

All right, sir. What does it reflect? 

It also reflects a bullet hole in a chair 

9 and where the bullet ricocheted off the counsel's table. 
I 

.10 1 Q Will you point out those areas to the 

11 , ladies and gentlemen of the jury, please? 
I 
I 

l2 · I A This is the chair with the hole and this 

1s I is the spot where it ricocheted off the counsel table. 

19 

. I 
20 I· 

21 I 
22 

23 I 

MR. JANUS: Are you offering all of these 

in· evidence at· this time?. 

MR. DAVIS: As soon as I get through. I 

am offering them in bulk. · 

MR. JANUS: I may have specific objections 

to individual pictures, your honor, for different 

reasons as they come in. 

nlE COURT: All right. 

BY MR. DAVIS: 

24 I . . Q All right, sir, did you have occasion to 

28 uke this photograph? . . 
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4 
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7 

9 

10 

11 

12 

13 

14 

115 

16 

17 

18 

19 

20 

21 

22 

.E. M. Lloyd - Direct 481 

A Yes, sir. 

Q 

A 

What does it depict? 

It reflects a hole bullet hole in the 

!floor in the cabinet section in the jury room, which is i 

this hole right here. 
I 

Q All right; sir. Did you have occasion 
I to take this photograph? 

I 

A 

Q 

A 

Yes, sir, I did. 

What does it depict? 

It reflects a bullet hole in the door 

:that's marked "Private," behind the clerk's section in 

jthe courtroom. 

1
ia? 
I 
I 

Q Would you point out where the bullet hole 

A This bullet hole is fifty-two and·one-

leighth inches frcm the floor level, and it is four and 

pne-eighth inches from the right-hand side of the door. 

Q An4 lastly, sir, did you have occaeion 
I 
:to take that photograph? 

I 
Q 

A 

Yes, sir, I did. 

What does that show, sir? 

This shows the interior of the courtroom 

2s looking from the counsel's table to the front door as we 
I 

24 look out. 

2s This also reflects the arrangement of the seating. 
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14-14 E. M. Lloyd - Direct 482 

Q While you are at this photograph; 

2 Sergeant Lloyd, there,appears to be some type of --

3 A Yes, sir. 

4 Q -- stuff on one of those benches. Can 

15 you explain what that is, please?· 

6 A Yes, sir~ That is a varnish type stain 

, that had been on that bench some two·or three years prior 

a to this when. they renovated the courthouse. 

9 Q Would you show the Jury what you are 

10 talking about? 

II 

12 . 

13 

14 

l!I 

16 

17 

18 

19 

20' 

21 

22 

23 

24 

. 215 

A That is the stain on this bench here. 

MR. DAVIS: Judge, please the court, I 

move to introduce them in bulk as Co111DOnwealth 

No. 13 or 14. 

THE COURT: Mr. Janus, you see which one 

you want to object to? 

MR• JANUS: Mr. Davis hasn't numbered 

them for identification, so it is a little 

difficult to object. 

This one is immaterial, it has no 

probatative value to the jury, because the 

defendant has already offered pictures of the 

same thing. It is just cumulative. 

THE COURT: Let me see it. 

MR. JANUS: I would submit it has no 
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I 
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i 

I 

I 

I 
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I 
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I 
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I 

I 

I 

' 

I 

' 

I 

' 

.r / 
-~ .. ( 

E. M. Floyd - Direct 483 

probative value. I don't object to it strenuously 

except that it is cumulative. 

MR. DAVIS: Talking about not objecting 

to it. I see no reason why the photograph can't 

go in. It depicts the courthouse as it was on 

that day in question. 

MR. JANUS: This is the defendant's 

exhibit that we already introduced. 

THE COURT:· Well. I don't think it will 

hurt if it goes in. I will overrule your objection 

on that. 

MR.. DAVIS: Just keep the photographs 

in sequence, judge, that's all. 

MR. JANUS: With regards to .the picture 

of the chair, your honor, I am sure it will be 

elicited on cross-examination, but it can certainly 

give the impression to the jury that the chair 

was in that exact position, whereas this picture 

was taken on May 12, 1972, and we don't know 

Whether the chair was in that position or not. 

The chair itself has been introduced in evidence, 

and obviously you can see a hole of some kind in 

it. 

MR. llAVIS: Judge. the picture i• 

introduced for the purpose of the ricochet that's 
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I 14-16 E. M. Lloyd·- Direct 484 

shown there, and Mr. Lloyd has testified the 

pictures were taken May 12, 1972, and it is quite 

obvious to anybody of knowledge the chair's 

probably not back in the exact spot it was in. 

The table itself is not movable, and therefore 

the picture is offered for that purpose. 

THE COURT: I will sustain the objection 

as to this one. 

MR. JANUS: With respect to the picture 

of the door, your honor, this particular one the 

door seems to be cracked. This likeWise was 

taken.on May 12, 1972. ·There would be no way 

the jury would know that the bullet came in at 

a certain direction on November 22, 1971. If 

the door was cracked -· Mr. Lloyd of course wasn't 

there, and if the door was opened or shut of 

course it would affect the angle of --

T.RE COURT: All right, I sustain the 

objection to that. 

MR. JANUS: His honor going to lable 

those? 

THE COURT: I'll lable them as Exhibit 

A, B, C, and D. I will make it 14 and then I'll 

make them A, B, and c. 
(So marked by the court.) 
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14 
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E. M. Lloyd - Direct 485 

MR. JANUS: I have no further objections 

to the admission. 

MR. DAVIS: Judge, for identification 

purposes I will ask the court could Q-1, 2. and 

7 be marked and accepted as Conunonwealth exhibits? 

THE COURT: All right, sir. Bring them 

up. How many is there, Mr. Davis? Three? 

MR. DAVIS: 11iree. I would like to 

separate them if possible. 

be 15. 

THE COURT: All right, sir. This will 

MR. DULING: Is that Q-1, Mr. Davis? 

MR. DAVIS: That's Q-1, yes, sir. 

No. 15? 

18 I 

THE COURT: Um-hum. All right, that's 

16. Q-7 will be 17. 
17 

18 

19 

20 

21 

22 

23 

24 

29 

I 

I 
I 

(So marked by the court.) 

I BY MR. DAVIS: 

I Q Now, Sergeant Lloyd, did you have 

I occasion at the request of our office on May 12th of 1972 
l 

to go to the Powhatan County Circuit Court with Captain 

! Netherland, Investigator Hillman, and then-Commonwealth's 

I attorney Mr. Davila --
, 
' A Yes, sir. 
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16 

17 

16 
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20 

21 

22 

23 

24 

2!1 

Q 

A 

E. M. Lloyd - Direct 

-- to take certain measurements? 

Yes.sir. 

486 

I Q All right. sir. Would you relate to the 

'court what transpired while you were there, sir? 

A At that time measurements was taken of 

Captain Netherland as heatood in the -- near the front 

!entrance of the courthouse ~n a position as if he was 

!firing a weapon towards a door marked "Private.r' At that 
I 

I.

time his hand was five feet eight inches --

MR.. JANUS: Your honor, I would have a 

motion outside the pre1ence of the jury. 

THE COURT: All right, ladies. and 

gentlemen of the jury., will you retire to your 

room.a moment, please? 

(The jury withdrew from the courtroom.) 

MR. JANUS: Your honor, I object to 

Mr. Lloyd's testifying as to measurements that· 

he took on Netherland's body from.the end of a 

projected weapon that would be extended. I have 

no objection to him testifying that he measured 

the bullet holes, their height from the floor 

or ceiling or what have you. I would object ·­

the court has previously ruled in the Jefferson 

trial on a similar objection I believe and 

allowed Mr. Lloyd at that time to testify to the 
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E. M. Lloyd - Direct 
487 

measurements from the floor or ceiling physically, 

but from any experiment from where Mr. Netherland 

may have been and his approximate position, then 

we would object to it. 

THE COURT: All right, Mr. Davis? 

MR. DAVIS: Judge, please the court, 

Mr. Netherland' s already_ testified in this trial, 

and there wasn't any objection to his testimony 

that he was standing in the position he was 

standing on the date in question, November 22, 

1971, and that the measurements were taken by 

Mr. Lloyd and that he was basically in the same 

position. I submit to the court it is a matter 

for the jury to determine its weight and value, 

and it's been permitted before in the Jefferson 

case. I correct Mr. Janus a little bit. The 

court did allow it in the Jefferson case, if we 

are going back to that. Didn't allow the 

photograph; however, that's the only thing wasn't 

allowed. And we are not offering the photograph 

in this particular case. 

'nlE COURT: I'll let Sergeant Lloyd 

testify how high his hand was off the ground and 

where the bullet went through and how far he was 

away from the door. I think he can·meaaure how 
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far he was away from the door, but no drawing 

the tape measure to show the line of the 

projectile. 

MR. DAVIS: I am not going to offer that. 

TH.E COURT: ·All right. I think that does 

away with your objection, doesn't it, Mr. Janus? 

MR. JANUS: Yes, sir. 

THE COURT: All right, sir. 

Return the jury, sheriff. 

(The jury returned to the courtroom.) 

THE COURT: All right, sir, Mr. Davis. 
• 

}JY MR. DAVIS: 

l Q Sergeant Lloyd, returning to your testimony, 

sir, did you have occasion to measure the distance from 
I 

the floor where Captain Netherland was standing to his 
I 

hand as it was extended? 

A 

Q 

A 

Q 

Yes, sir. 

And what was that distance? 

Five feet eight inches. 

Did you likewise have occasion to measure 
I 

the distance from the floor to the bullet hole that was 

in the door marked ''Privaten? 

I A 

I 
Q 

Yes, sir. 

All right, sir. What was that measurement? 
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A It was fifty-two and one-eighth inches. 

It has, however, a sixteen-foot rise -- sixteen-inch rise 

!between the courthouse floor and the floor where the 
I 
door was measured. 

I 
Q Why is that, Sergeant Lloyd? 

i A Because it is a rise area as it is here. 

You come up two steps to get up into the clerk's office 
I 
!and 
I the judge's chambers. . 

Q Now, did that fifty-two inches --

I fifty-two and one eighth inches ...... 
i 

A Yes, sir. 

I Q Did that include the sixteen-inch raise? 
! . 

A No, sir. 

I Q That was in addition to it? 
I 

A That's correct. 

I 

I 
Q Sergeant Lloyd, would you take Defense 

~Exhibit No. 1 and relate to the ladies and gentlemen of 

I the jury what you are talking about when you say "rise"? 
1 A It reflects the two steps here in the 

I corner of the right-hand side, which are eight-inch steps. 

j It is a sixteen-inch rise from the courthouse floor level 

to the area of the door marked ''Private," the bottom of 

I the door. 
I 

Q Sergeant, did you also have occasion to 

2e I make measurements of the bullet hole that traversed the 
I 
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14-22 E. M. Lloyd - Direct 
490 

1 door to the rest room in the rear of the private door? 

2 A Yes, sir, I did. 

3 Q All right, sir. What were your measurements 

4 as to that? 

A That bullet hole is fifty-five and three-

e quarter inches from the bottom of the door, and it is 

7 eleven and one-quarter inches from the left-hand side of 

a the door. 

9 Q Is that the door marked "Private" or the 

10 other door, sir? 

II A That's the toilet door itself. 

12 Q Now, sir, during the investigation did 

1
3 you have occasion to -- as relates to the projectile hele 

14 on· the door marked''Private," to place an instrument 

1s through that door, sir? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

through it? 

A 

·Q 

doing that? 

A 

Q 

A 

Yes, sir, I did. 

What type of instrument did you place 

A lead pencil. 

All right. What was your purpose in 

To determine the direction of travel. 

What were the results of your test? 

It came out of the back side of the door 

on a slight angle. 

JAIME & BROWNING 
CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS 

NORFOLK, VIRGINIA 

21? 



14-23 

l 

2 

3 

4 

15 

8 

7 

8 

10 

II 

Q 

A 

E. M. Lloyd - Direct 

In which direction, up or down, sir? 

Up. 

'491 

Q ·sergeant Lloyd, do you know what effect 

I the grain of the wood would have on a projectile, sir? 

MR. JANUS: Your honor, I don't think the 

sergeant is qualified as a ballistics expert. 

THE COURT: I think that would be purely 

speculative. Objec~ion sustained. 

' BY MR. DAVIS: 

Q Sergeant, when you were present on 
12 : May 12, 1972, with Captain Netherland, did you have 

13 

14 

IB 

16 

17 

18 

19 

20 

21 

22 

23 

24 

211 I 
I 

1 occasion to observe the distance from where he was 

I standing to the back of the co\lrthouse? 

A To the back of the courtroom or the back 

of the courthouse? 

I Q Excuse me, the back -- to the door marked 

I "Private" is what I am getting at. 
I 

A Yes, sir, I did. 

Q How far was that? -
.A From where he was standing to that door? 

Q Yes, sir. 

A Thirty-six feet two inches. 

MR. DAVIS: Sergeant, would you answer 

Mr. Janus's questions, please? 
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14-24 

2 

3 

4 

IS 

6 

7 

8 

9 

10 

11 

12 

13 

llS 

16 

E. M. Lloyd - Direct 492 

THE WITNESS: Yes, sir. 

CROSS-EXAMINATION 

BY MR. JANUS: 

Q Sergeant Lloyd, on May 12th when you went 

there, you just -- Netherland put himself in the approximate 

position of where he recalled being some six months before. 

·Is that correct? 

A That is correct. 

MR. DAVIS: I object to that, judge •. 

That's not the testimony. · 

THE COURT:· He asked him the question 

and he answered and he said that's correct. 

Objection is overruled. 

17 BY MR.. JANUS: 

18 Q If the gun was fired from a five foot 

1s 'eight inch height' , approximately, and it hit something 

20 four foot six inches off the ground on the same plane, 

21 then the .path of course would be downward slightly. Isn't 

22 that correct? 

23 

24 

A 

Q 

Yes, sir •. 

And with respect to the doors marked 

2is "Private" and the door to the jury room, you weren't 
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I 

2 

a 
' 

4 

15 

6 

7 

8 

9 

10 

II 

12 

IS 

14 

115 

16 

17 

18 

19 

20 

21 

22 

23 

24 I 
I 

' 

215 

E. M. Lloyd - Cross 

! present in the court on November 22. 1971, when the 
I 
I 

incident actually took place. were you. sir? 

! A No, sir. 

493 

I Q So you don't know of your own knowledge 

! whether those doors were closed. slightly ajar, or wide 
i 

I open? 
I 

A I do not. 

I 

MR. JANUS: Are these the pictures, 

Mr. Davis? 

THE COURT: No, here they are, Mr. Janus. 

MR. JANUS: I don't have any further 

questions of Sergeant Lloyd. 

I 
I 

THE COURT: Any further questions on 

redirect? 

MR. DAVIS: No, sir, I have no more. 

THE COURT: All right, sir, may Sergeant·· 

Lloyd be excused? 

MR. DAVIS: No, sir. 

'lllE COURT: All right, next witness. 

MR. DAVIS: Mr. Hillman, please. 

Thia testimony would be a little lengthy. 

Could we have a five-minute recess before we 

start? 

THE COURT: We have only been going less 

than an hour. If you need a recess we will take 
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14·53 

2 

3 

4 

6 

7 

e 

10 

11 

12 

13 

14 

19 

16 

17 

18 

18 

20 

21 

22 

23 

24 

29 

A 

Q 

A. F. Hill.man - Direct 

I believe that la correct. 

And the t.nveatigation further revealed 

521 

that the defendant James Waahin.gton had Q9 such lacerations 

about his. wriat or person, did he? 

plea••· 

That's correct. 

MR. JANUS I Tbaak you. air. 

THE COUIT: Any further questions? 

MR. DAVIS: I have none, your honor. 

'DIE COURT: All right, Hr. Hillman. 

Ml. D.\VIS1 Special Agent Poppleton, 

.,--.. ·--oOo--·---

lUCBAllD J. POPPLETOH, called as a vitnesa on behalf 

of the Commoawealth, having been first duly sworn, waa 

examined and testified aa follon: 

BY HR. DULIBGa 

Q 

A 

Q 

. Mr. Poppleton? 

DIRECT EXAMDtt\TIOR 

Pleaae state your name? 

Richard J. Poppleton, P·O-P·P-L·E-T-O-H. 

What la yeur occupation or profession, 
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4-54 

I 

2 

( 3 

4 

15 

8 

7 

8 

9 

10 

II 

12 

13 

14 

115 

18 

17 

18 

19 

20 

21 

22 

23 

24 

23 

R. J. Poppleton - Direct 

A I am a special agent of the federal 

Bureau of Investigation assigned to the FBI laboratory 

:l.n WasblngtDn, D.C. 

Q How long have you been employed as an 

nI agent, sir? 

.522 

A Little bit more than twenty-1even years, 

air. 

Q What are your present dutie• vi.th the 

Federal Bureau of Investigation? 

A I a assigned to the fireana. 

identification section of the FBI laborator7, and 1n that 

section I conduct microacopic examiaationa and c0111P41"iaona 

of marking• on bullets and cartridge cases to determine· 

whather or not a particular •D11Unition specimen waa fired 

from a particular gun. 

I also conduct what are known aa gun powder teat• 

in th• field of firearms identification. And the•• are 

microacopic and chemical ••am1nationa upon articles of 

clothiq worn by victims in shooting cues to determine 

from a microscopic and ch.teal examlnatloa of these 

garments the approxiaate 11.1zzle-to-garment distance at 

the time a particular ahot was fired. 

la the field of firearm1 identification I also 

conduct what are known as fwlctioaal tea ta• and these 

are mechanical teats performed on gun.a to detend.ne, 
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! S.5 
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10 

II 

12 

13 

14 

IB 

18 

17 

18 

19 

20 

21 

22 

23 

24 

215 

a. J. Poppleton • Direct 52l 

number one, whether a weapon is in proper operating conditiori, 

whether or not a gun will fire accidently without pulling 

the trigger, teats to determine trigger pull, that ia --

MR. JANUS: Your honor -- excuaeme, 

Mr. · Poppleton. 

Your honor, if the purpose of thia is to 

establish his qualifications as a firearm 

identification specialist I would atipulate he 

is qualified in that area. 

BY Mll. DULDtG1 

Q Agent Ponleton, were your duties aimilar 

in 1971, '72, and •73, sir? 

A Yes,sir, they were the same duties then 

as .they are now. 

Q I take it, air, you have bad oocaaion 

to testify as an expert before. Ia that correct, sir? 

A Yea, sir, I have. 

Q ()n roughly how many oecaaf.ons? 

· A Slightly more than four hundred ca•••• air. 

Q What do you ..an by the term firearms 

identifiC4tion? 

A Firearms identification I believe •• 

previously described is a aioroacopic exemf natioa and 

study of urld.ngs on bullet• aad cartridge cases to 
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17 

16 
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20 

21 

22 

23 

24 

2!1 

·'. 

. R. J. Poppleton - Direct 524 

; 

I 
determine from an exand nation of · those microscopic marka 

: and a comparison of same whether or not a pard.cular 

. bullet or cartridge case was fired by a particular gun • 

Q Agent Poppleton, did you have occasion 

' to receive some items from Investigator Hillman sitting 

·: on my right• sir? 
I 

A Yes, I did. OnNovmber 26th of 1971 

I Investigator Hillman delivered certain itamJ of evidence 

I to me. 
I 

MR. IXJLIHG: . If your honor please, with 

. the court' a permission I would like to take this 

table that's empty here and move it over in front . 
of the jury so that I might continue my eumf nation 

of Hr. Poppleton. 

'DIE COURT: All right, sir. 

MR. DULING: Sir, if you would step down 

here I think it might facilitate matters. 

I need Exhibits 7, 9, and 11, air, the 

.three weapons. And 1.5, 16, and 17. 

THE COURT a They have been 1111rked for 

.identification, but they have . never bean 

· introduced. 

BY Mil. DULING 

Q AgeDt Poppleton, I'm going to uk that 
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4-57 a.. J. Poppleton - Direct 525 

' .you first look at Commonwealth's Exhibit Ro. 9 and tell 

a me whether or not you have ever seen it before? 
i 

a 1 A Yee, sir, I have seen this revolver 

4 1before, Coaaoawealth's Exhibit 9. 

IS Q What were the circumstances under which 

e : it came into your possession? 

7 A I received this from Inveatigator Hillman 

a in the FBI laboratory on Novaaber 26, 1971. 

10 

11 

12 

13 

14 

1!1 

Q I' 11 aak you, air, to look at what ha• 

a marking at this time of COllllOnwaalth's Exhibit Bo. 27 

lmtd aak JOU whether or not you have wer seen it before? 

1 Rave you ever seen thoae before? . 

A Yes, air. Comaonwealth's Exhibit 27 vaa 
1 alao received by me from Investigator Hill.man on Nov.mer 

26, 971, in the FBI laboratory. 

1e Q And where were they when you received 

1
7 .them, sir? Were they looaeT 

I 
1a A These it.. contained in &Jddbit 27 were 

19 
. 

1 loaded iato the Exhibit 9 revolver when Investigator 

20 R:l.11-a delivered this evldeace to me in Che· laboratory. 
I 

2
1 Q Now, for the purpose• of your exaai.aation, 

22 ·air, what ldentilicadon•rldag, if any, did you put on 

as the C-.Onvealth'• Exhibit No.· 9? 

24 

2!1 

A On the crane, which la the .verucal 

portt.oa of the gun bearing the serial number,. which ia 
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18 

19 

R. J. Poppleton - Direct 526 

hidden by the cylinder when the action is closed, I placed 

a specimen mmaber and my initials at the time I received 

the gun from Investigator Hilllnan. 

Q And what ls the specimen number you put 

on that exhibit? 

A I referred to that as specimen 23. 

Q Would you mark that on that card, air, 

so that I might keep these weapons straight? 

A (Did so.) 

MR. DULING: Do you object, Mr. Janus? 

MR. JANUS: No, sir. 

MR. DULING: If your honor please, with 
. 

the court's peJ:"mission, for the purposes of his 

testimony I am going to attach that to this 

weapon. 

'nlE COURT: All rlght, sir. 

BY Mll. DULING: 

Q I believe you testified that those 

20 cartridges were in this weapon. Is that correct? 

21 A Exhibit 27 contains four cartridges and 

22 a cartridge case, all of which were in Exhibit 9. 

23 

24 

Q 

A 

Describe those, if YQU will, please? 

The four cartridges and the cartridge 

215 . , case, ·or the pall or the empty cartridge case, if you 
I 
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I 
I 
I 

R. J. Poppleton - Direct 527 

! will, which were contained in Exhibit 9 are caliber .32-20 
I 

Winchester cartridges and one cartridge case. They are 

i of western manufacture. 
I 

Q I show you now what is marked aa 

I Co111110nwealth's Exhibit No. 11 and ask you if you have seen 

, it before? 

A Yes, sir. Coomonwealth's Exhibit 11 was 

! received by me from Investigator Hillman on November 26, 

1971, in the laboratory. 

Q And what type marking, if any, did you 

put on it, sir? 

A On the crane of this gun in the same 

location as the markings I placed on Exhibit 9 revolver 

I I placed a symbol number K-2 and my initials. 

Q Would you place that, sir, on that card 

1a I and attach it to that weapon, please,. sir? 

17 I A ·(Did so.) 

18 I Q I show you, sir• what has a tentative 

, marking of Q~l3 and aak you if you.have ever seen those 19 

20 items? 

21 A The item which you refer to as tentatively 

22 marked Q-13 contains two cartridges and three cartridge· 
' I 

u : cases which were received by me from Investigator Hillman 
' 

24 on November 26, 1971. 

215 Q And where were they when you received 
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I 

I 

I 

R. J. Poppleton - Direct S28 

those? 

A 

three cartridge 

These items,. the two cartridges and the 

cases, were loaded into the Comonwealth's 

Exhibit No. 11 revolver, which I referred to as specimen 

: K-2, the two cartridges and three cartridge cases. 

Q I show you now, sir, what appears to be 

7 1 Commonwealth Exhibit No. 7 and ask you if you have ever 

8 

I 
9 

I 
10 

11 ! 
' 12 
I 

13 

14 I 
I !5 I 

18 
I 

17 

' ' 
18 ,. 

I 
19 I 

20 
' 

21 
I 

22 

I 
23 

seen it before? 

A ColllllOnwealth Exhibit No. 7 was received 

·by me from Investigator Hillman and on the same date as 

the other guna were referred to, in the FBI laboratory. 

Q What marking, if any, did you place on 

it? 

A .On the crane of Commonwealth Exhibit No. 

I placed a symbol K-1 and my initials at the time I 

received this item. 

Q Would you mark that, please, air, on that 

card and attach it to that gun? 

A (Did so.) 

Q I show you now, Agent Poppleton, the 

object of this envelope indicated Coanonwealth Exhibit 

No. 26 or a Q-9 aaarking. Have you ever seen those bef~re? 

Incidentally, are the markings that I refer to 

u 1 as Q markings. were they made by you, sir? 

2!5 I A 
I 

Yes, air. they were. 'ftle item which is 
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R. J. Poppleton - Direct 529 

I tentatively marked Q-9 contains four cartridge cases and 
I 
' one cartridge, whict;. all of the items in this envelope 

were received by me from Inveat!.g~tor Hillman on November 

I 26th of 1971, and all of these i terns, namely, the four 

cartridge cases and the cartridge, were at the time 

j received by me loaded into the Exhibit 7 revolver which 

I referred to as K-1. 
I 

Q Now, before we go further, Agent 

I Poppleton, will you explain to the members of the jury 
I 

the significance, if any, of the K prefix or the Q prefix 

11 I on any of these envelopes or weapons? 

12 

13 

14 

15 

16 

17 

1 

A Normally, the use of a K item or a Q 

item in our means of marking evidence in the FBI laboratory 

I is strictly a selection made by the examiner. Normally, 

! a K item would refer to· an object whose source is known 

and a Q item is normally referred to aa an iteiD whose 

I source is questioned at the time it ia received in the 

1a laboratory. The fact that an i tm is marked K or an item 

19 

20 

j 1• marked Q for my purposes in my examination they were 

I labeled .as such in order that I would know that I am 

21 ~omparing a Q versus a K. I normally would not compare 

22 I two Ks with each other. But for the purpose• of marking 

23 

24 

25 

, ·.evidence any -- they could. be called X, Y, and Z or A, a, 
and C as far as meaningful examination is concerned. 

I Q Agent Poppleton, I' 11 hand you now what• a 
I 
' 
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14-62 R. J. Poppleton - Direct 530 

1 marked as Commonwealth Exhibit No. 22 -- it has a reference 

2 ,Q-8 -- and ask you to open the envelope and tell me whether 

1 3 or not you have seen that item? 

4 A The item marked Q-8 is a bullet which was 

a received by me in the FBI laboratory from Investigator ,, 

6 Killman on November 26th of 1971. 

Q , And was it received in that envelope, 

8 sir? 

9 A It waa, yes, sir. 

10 Q What is the notation on the top of that 

11 envelope? 

A 12 The notation ia ''Recovered from under rug 

18 in front of clerk's bench/' 

14 Q Now, what 11 if anything, did you do with. 

1s that particular object when you received it from 

16 Investigator Hillman during the time o.f your tests? 

17 A Well 11 after marking this item, which I 

16 marked Q-8 and my initials, I then examined this bullet 

1e to determine, number one, its caliber, and to determine 

20 whether or not this bullet was fired by any of the guns 

21 submitted to me by Investigator Killman. 

22 I.examined the bullet Q-8 -- COlllllOnwealth Exhibit 

23 for identification No. 22 ia the bullet I refer to. I 

24 found it to be a caliber thirty•two -- that'• point 

2s · thirty-two dash twenty Winchester bullet of Winchester 
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i 

a. J. Poppleton - Direct Sll 

dash Western manufacture. I examined the rifling 

impressions on Co111DOnwealth 1a Exhibit for identification 

22 and I compared the rifl~ng impressions on this bullet 

with test bullets which I fired from the three revolvers, 

Commonwealth's Exhibits 9, 11, .and 7 •. I found this 

bullet to be the same caliber and caliber type, that is, 

caliber .32, caliber type .32-20, as the Exhibit 9 caliber 

.32-20 Winchester Colt police positive revolver. 

Q Would you hold that weapon up? 

A Commonwealth's Exhibit 9 bears aerial 

No. 337102. This gun was designed to chamber and fire 

caliber .32-20 Winchester cartridges. 

MR. DULING: If your honor please, I.ask 

that the record show that's been identified aa 

Captain Monte's pistol. 

THE COURT: All right, sir, the record 

will so show. 

A I found that the barrel of Ezhlbit 9 

revolver was rifled with six grooves and that those grooves 

twisted to the left or in a .countarclockwt.ae direction. 

I measured the lined and grooving impression or the groove 

impressions on the surface of Exhibit 22 for identification 

bullet and I found that the rifling impreaaiona on 

Exhibit 22 for identification bullet were the same aa 

· thoae produced by the Exhibit 9 revolver. 
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.4,.64 R. J. Poppleton - Direct 532 
I 
I 

Q What comparisons, if any, did you make 
I 

" 2 with that bullet in regard to the other two weapons you 

s had in your possession? 

4 A In my comparisons between the Exhibit 22 

for identification bullet and the other two revolvers, 

e I Exhibits 11 and 7, I found that this bullet, Exhibit 22 

7 for identification, could not have been fired from either 
' 

8 
1 of those two guns, 11 or 7, on the basis that the rifling 

s characteristics on the Exhibit 22 for identification 

10 bullet are different from those produced by the barrels 

11 of Exhibit 7 and 11. 

' I In addition, the &xhibit 7 and 11 guns are of an 

1s ·I entirely different caliber, namely. • 38 special• whereas 

12 

14 Exhibit 22 for identification is a .32 caliber bullet. 

l!I i Q Did you have occasion, sir, to compare 

1e that bullet, CoDDOnwealth' s Exhibit No. 22 that you have 

17 been talking about, with the bullets or casings that were 

1a found in each of those weapons when you received them? 

19 A Yes, I did. 

20 1 Q Would you relate what you did and what 

I you concluded on that? 21 

22 A I found that the Conmonwealth's Exhibit 

as 22 bullet is the same caliber and the caliber type and 

24 manufacture, that is, • 32-20 Winchester bullet, of 

2!1 i .Winchester-Western manufacture, as the bullets contained 

I JAIME & BROWNING 
I 

I 232 CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS 

NORFOLK, VIRGINIA 



14-6S R. J. Poppleton - Direct .Sll 

l·in the four cartridges of Exhibit 27, which cartridges 
' 

2 were removed by me from ~hibit 9 in the laboratory. 

s I Q I will show you now, Agent Poppleton, 

4 

15 

6 

7 

6 

9 

10 

l1 

12 

13 

14 

IS 

Coamonwealth's Exhibit No. 20, previously marked Q-S, 

land ask you to open that envelope and tell me whether o~ 
' 
' 

not you have seen it before? 

A Conmonwealth's Exhibit 20 is a lead bull't 

which I received from Investigator Hillman on November 

i26, 1971. 

Q 
I 

A ' 

I 
Q 

1envelope? 

I ' 
I 

A 

Did you receive it in that envelope? 

Yes, sir, I did. 

What is the notation at the top of that 

The top of the envelope is noted "Recovered 
1 from floor at door to jury room." 

1s I Q And what examination, if any, did you make 
i 

17 · of that fragment or that bullet? 

18 

19 

21 

22 

23 

24 

215 

A Commonwealth's Exhibit S -- or 

Coanonwealth's Exhibit 20, correction, which I labeled 
1
Q-S in my examination. I found to be a caliber • 38 special 

lead bullet of Remington-Peters manufacture. I found 
I 

ithat it was fired from a barrel which was rifled with 

six grooves which twisted to the left or in a 
I . 

' 
counterclockwise direction. I found that Exhibit 20 is 

1badly mutilated and deformed. There ware not enough 
I 
I 
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.4-66 R. J. Poppleton - Direct 534 

1 illicro1copic -- that is, individual microscopic characteriatica 

2 on ita surface for me to identify it with a particular 

3 gun; however. I found that the rifling ,characteristics 

4 on the surface of this bullet were like those produced 

s by the .38 special Colt revolver Commonwealth's Exhibit 

8 No. 11. 

7 MR. DULING: If 10\U' honor please, I'd 

e ask that the record show that that's bean 

9 identified as Captain Netherland'• pistol. 

10 nlE COURT: All right, it will so ahow. 

ti 

12 

13 

14 

Ill 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BY Ma. IIJLING: 

Q Go ahead. sir. 

A By the same token, I found that the 

rifling impressions on the surface of Commonwealth's 

Exhibit 20, again which is a .38 special bullet, are 

different from those produced by the barrel of Exhibit 7 

revolver, which I labeled K-1 in the laboratory, and 

therefore Commonwealth's Exhibit No. 20 could not have 

been fired by Exhibit 7. On the basis of caliber -­

Exhibit 20 I found to be a· • 38 spacial bullet, Exhibit 9 

revolver la a .32-20 Winchester revolver. OD the baala 

of caliber alone the Exhibit 20 bullet could not have been 

fired by the Exhibit 9 revolver. 

Q What compari•on. if any. sir, did ,..u 
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R. J~ Poppleton - Direct 53S 

I 
make in regard to the casings or bullets that you found 

lin each of the weapons when you received it? 
. 

A I found that the Exhibit 20 bullet is the 

!same caliber .38, caliber type .38 special, and manufac.ture, 
' ' Remd.ngton•Peters, as the bullets of the two cartridges 
I . . 
'Which I removed from the cylinder chambers of the Exhibit 11 

revolver. 

In addition, the cartridge case contained in 

Exhibit 28 is a .38 special cartridge case of Remington-
1 
I 

Peters manufacture. The Exhibit 20 bullet is the type of 

lbullet originally loaded into that cartridge. case. 

1 The· bullet Exhibit 20 is a solid lead bullet. 

1I t does not have any coating on it such as . copper• as do 
1other bullets• or maybe brass, which other bullets 

:commerically manufactured have on the surfaces. I . . 
Q Agent Poppleton, I would show you now 

iwhat'1 marked CODIDOnwealth's Exhibit 21 or Q-6 and ask 
I 

you, sir, whether or not you received it on the same day 

i1n question from Mr. Hillman? 

·A Yes, sir, I received COlllDOnwealtb'a 

!Exhibit 21 on the same day from Investigator Hillman. 
i 

I 
' ' 
' 

l 
I 

' 

' I .. 
, I 

Q 

A 

Q 

A 

Did you receive it in that envelope, air? 

I did. 

What is the marking on that envelope? 

"Recovered from lllemOrandum book dated 

JAIME & BROWNING 
CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS 

NORFOLK, VIRGINIA 
~.•c--- _ _l___,__ __ ---~---~-==~===----__:_ _______ _.__ _ ___. 



14-68 

I 

i 

I 
I 
I 

. R. J. Poppleton - Direct 536 
L 

I 

' 
I J/18/40 to 3/18/62 in jury room by Sheriff Simpson." 

2 I Q Would you take that bullet out, sir, and 
1 describe to the members of the jury your observation of 

4 I it and comparisons you made? 

" 
6 

7 

A The Exhibit 21 bullet I labeled specimen 

I Q-6 in my examination in the laboratory. This specimen 

is a caliber .l8 special lead uncoated bullet of 

a Remington-Peters manufacture. It, like the Exhibit 20 
i 

9 

10 

II 

12 

13 

14 

115 

16 

17 

18 

19 

20 

21 

22 

I 

1 bullet, was fired from a barrel rifled with six grooves 

twisting to the left or in a counterclockwise direction. 

I I found that the rifl~ng impressions on the Exhibit 21 

bullet were like those produced by the barrel of the 
I 

, Exhibit 11 revolver which I labeled K~2 in the laboratory. 
' 

Q And what is the marking here, air? 

MR. DULING: If your honor please. let 

the record show it is Captain Netherland's pistol. 

THE COURT: All right, sir, it will so 

show. 

I BY MR. OOLIRG: 

Q 

A 

Go ahead,· sir. 

By the same token, I found that the 

za rifling impressions on the Exhibit 21 bullet are different 
I 

24 1 from those produced by the Exhibit 7 revolver, which 1 

u labeled K-1 and which has the tag "Guard Snyder's piatol." 

I 
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R. J. Poppleton - Direct 537 

'lbe rifling impressions produced by the barrel of exhibit 7 

1are different from those on Exhibit 21 1 and therefore 

Exhibit 21 could not have been fired by the Exhibit 7. 

Exhibit 21 could also not have been fired by Exhibit 9 

revolver, which bears the label "Captain Monte's pistol.'' 

This is because Exhibit 9 is a caliber .32-20 revolver 

and could not fire a .38 special bullet. 

Q Did you compare, sir, with the·bulleta 

and casings that were in the gun when you received it? 

A. 

Q 

A 

I did, yes, air. 

What were your conclusions, if any? 

I found that the Exhibit 21 bullet is 

the aame caliber, caliber type, and manufacture as the 

bullets contained in the two cartridges which I removed. 

from the cylinder chlimbers of the Exhibit 11 revolver in 

the laboratory. I found that the Exhibit 21 bullet is 

the type of bullet, that is, caliber, caliber type, and 

manufacture, aa that originally loaded_into the cartridge 

case of Exhibit 28, which was also removed by me from one 

of the cylinder chambers of Exhibit 11. 

Q 

A 

What is the condition of that bullet? 
~ 

The Exhibit 21 bullet ia considerably 

mutilated and deformed. 

Q I'll show you now, sir, what is marked 

as the CODIDOnwealth Exhibit No. 17 or your Q-7. Have you 
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R. J. PoppletoQ ... Direct 538 

ever seen it before? 
I 

A Conaonwealth's Exhibitl7 was received. 

by aae from Investigator Hillman along with other items . 

· described.· The envelope bears the label "Recovered from 
I . . 

~round under toilet area at rear of courthouse by 

Investigator Lloyd." 

MR. DULING: Excuae aae just a moment, 

I believe this ia one, sir, that has not 

been introduced. I move to introduce it aa 

Comnonwealth'a Exhibit No. 17. 

'mE COUllT: All right, air. Its been 

BY Ml. DULIIG: 

Q What comparisons, if .any, did you. make 

of that·, •ir, with the guns· and bullets in your po1seaaion 

at that time? 

A I eltamined ·commonwealth's Exhibit 17 and 

found it. to be a .38 special bullet of Remington-Peters 

manufacture. I found this bullet to be badly mutilated 

22 4nd deformed, and therefore there were not sufficient 
, I 

23 

24 

2!1 

~ifling impressions or microacopic marks remaining on its 

surface to determine whether this bullet waa fired by 

any of the guns submitted to me by Investigator Hillman. 
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. R. J. Poppleton - Direct 539 

The ~hibit 17 bullet, which I labeled Q-7 in the 

laboratory, is, however, caliber .38 special. It is of 

'Remington-Peters manufacture. It is a lead uncoated 

bullet, and it is like the bullets of the cartridges of 

Exhibit 28 in both caliber -- caliber and caliber type and 

manufacture. It is also like the bullets of -- the bullet 

.EJchibit 20 and the bullet Exhibit 21, the same caliber, 

caliber type, and manufacture. 

Q What is its comparison, if any, with the 

bullets out of what's been labeled Guard Snyder's gun? 

A The bullet Exhibit 17 is a solid lead 

12 bullet. The bullet of cartridge of Exhibit 26, which I 

1s removed from the revolver Exhibit 7, Guard Snyder's piatol9 

14 is a copper-coated lead bullet. It is different from 

Ill 

16 

17 

18 

19 

20 

21 

that bullet in the fact that it has a different coating. 

I~ is the same caliber, caliber type, but of a different 

manufacture •. 

Q All right, sir. I'll hand you now, air, 

what's been marked as Comonwealth's Exhibit No. 19 or 

your Q-4-and ask you whether or not you have seen it, sir? 

Yes, sir. Exhibit 19 was received by 

· u me from Investigator Hillman on November 26, 1971. The 

23 envelope in which it was received by me was .. labled 

24 "Recovered from heat vent by 1tep at clerk's deak.'' Thia 

215 specimen• Exhibit 19, was marked Q-4 by me in the 
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I 

, laboratory. 

2 Q And what were your examinationa and 

8 conclusion• in regard to that bullet, please, air? 

4 A I found that Exhibit 19 is a caliber 

a .38 special, copper-coated lead bullet of Wincheetar-

e Western manufacture. l found that this bullet was fired 

7 tr• a barrel. rifled with five grooves, a different 

a rifling characterietlca from the bullets of those 

s previ·ously described. From teat firing the Exhibit 7 

to 'evol ver • which is labeled Guard Snyder' a pia tol, I 
L 

" Obtained teat bullets and I found that the rifling 

12 ~ressiona on those teat bullet• were the same aa thoae 

ta <>n the Exhibit 19 bullet.· I found that the rlflin~ 
I 

t4 impreaaions on Exhibit 19 were different fraa thoae 

ta produced by the Colt revolver, Exhibit 11, which barrel 

te i• rifled with aix grooves and they twi• t to the left in 
I . 

17 a counterclockwlae direction. I found that the rifling . 

ta impressions and the caliber on Exhibit 19 were different 

ts frca those produced by the barrel of the Exhibit 9 
' . 

ao "evolver·, which is labeled Captain Monee'• piatol, in that 

21 the Exhibit 9 revolver ia a .32 caliber revolver, Exhibit 

22 19 ia a .38 special bullet. It could not have been fired 

aa troa Exhibit 9. It alao, based upon the differences in 

24 rifling cbaracterlatica previously deacribed, could not 

2a l:'lave been fired by the Exhibit 11 revolver. 

JAIME Be BROWNING 
CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS 

NORFOLK, VIRGINIA 

240 



.-·· ·- ~~ --

R. J. Poppleton .. Direct 541 

1 It could. based upon the comparable rifling 

2 characteristics, have been fired by the Exhibit 7 revolver. 

3 

4 

e 

6 

7 

8 

10 

II 

12 

13 

14 

Q 

A 

Q 

A 

Did you -­

Thia --

Excuse me. Go ahead. · 

The bullet of Exhibit 19 is of a 

different man'tlfacture then the bullets Exhibit 17 • 

Exhibit 21, and Exhibit 20, and the bullets contained in 

the two cartridges Exhibit 28 removed from the cylinder 

chamber• of Exhild.t 11, Captain Netherland'• pistol. 

The Exhibit 19 bullet la also different.in 

caliber, caliber type, and manufacture from the bullet 

Exhibit 22, and the bullets of the four cartridges, 

Exhibit 27, removed from the Exhibit 9 Captain Mont·e 

1e pistol. The Exhibit 19 bullet i• the same caliber, caliber 

1e type, and manufacture as the bullet contained in the 

17 cartridge of Exhibit 26, which wa1 removed by me from 

18 the Exhibit 7 revolver, which l referred. to as K-1 and 

1s it is de1cribed as Guard Snyder's pistol. 

20 · The Exhibit 19 bullet ia the type of bullet vbl~h 

21 was originally loaded into any one of the four cartridge 

22 cases of Exhibit 26, which cartridge cases I removed from 

23 Exhibit 7 in the laboratory. 

u Q What 1• the condition of that bullet? 

2e A The Exhibit 19 bulletia i.n very good 
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' 

24 

as 

··.·.; . . ; 

·.a. J. hppl•'- • Direct 542 

' I 
' abape. There l• a -11 ._.t of defcmaatloa at th• N•• 

uea, but the noae of thle bullet and the ai-de1 or barrel• 

'ontactlng eurface le la pod ooaditioa, maad.lated •. 

I Q I •bow JOU ... • air. what ha• beea marked 

as the Cownwealtb'• Bald.bit 1'o. 18 or your Q•3• alr, 

ad ask you whether or aot you received that from 
I . . 
' 
Investigator Hillman oa the .... day in question? 

A Exhibit 18 waa received by • la the 

lahoratory on November 26,1971, &.. Inveatt.gac. Rillaan. 

The eavel.ope in which it ••• · received waa labele4 "a.covered 

from. floor at steps by clerk 1 
• deak. 1' '1'h.U bullet vu 

~ked by me.Q-3 in the laboratory. 

Q What were JOUr ~baervatloaa ad oa~aoui 

sir, in regard.to that pard.oular bulle~t 

A 1 axaminecl lxhibit 18 and fnacl lt to I 
I 

be a .38 special, copper-coated lead bullet of Viaoheater-. 

Western •nufact:ure. l founcl thia bullet• like the 

:Bxhibit 19 bullet• to have been ff.red from a banel 

rifled with five groove• vld.ch twf.et to the rt.pt or la 

:• clocladae c1irectioa. l Q_,..ecl th• rifling blpre11ione 

'.on apeciaen or Exhibit 18 vf.th those produoecl by the 

barrel of Exldbi.C? 7 • °'1ud Snyder' a pl1 tol, wbloh I labeled 

llt-1. I found that the. rifllag impreealou oa &xhlbit 18 

;were the same•• thoae produced by the bari'il of Bdd.bit 7, 

aad I fO\tlld the aaae rifling illprea1lou to be different 
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, from those produced by the barrel of Exhibit 11, the 
I 

2 Captain Netherland's pistol. And therefore Exhibit 18 

3 could not have been fired by Exhibit 11. 

4 

15 

e 

7 

e 

9 

10 

II 

12 

13 

14 

18 

16 

17 

18 

19 

20 

21 

22 

23 

24 

I found that the rifling impressions on Exhibit 18 
I 

and the caliber -· and its caliber were different from 

those of Exhibit 9 or Captain Monte's pistol. Again, the 
I 
Exhibit 9 pistol is a .32·20 revolver. The bullet 
I 

Exhibit 18 is a .38 special bullet. Could not have been 

fired from a .32 caliber revolver. 
I 
I 

.: · .. 

I found that the bullet1 Exhibit 18, is like, 

that is, th~ same caliber, caliber type, and manufacture, 
I 
a copper~coated lead bullet, as that contained in the 
i 

one cartridge of Exhibit 26. ·The bullet Exhibit 18, 

although the same caliber, .38, and caliber type, .38 . 
I . . . 
special, it is of a different manufacture than the bullets 

of Exhibit 17, 21, 20, and the bullets contained in the 

· cartridges of Exhibit 28. Exhibit 18 is a copper-coated 
I 
I . 

l,ead bullet. The bullets of Exhibit 17, 21, 20, and 28, 

are plain solid lead bullets uncoated. The bullet Exhibit 
I 
18 is tbe type of bullet which was originally loaded into 
I 
< 

any one of the four cartridge cases of Exhibit 26. 

Q What is its condition, sir? 

I A Exhibit 18? Fairly good condition. 
I 

base of the bullet baa some degre.e of mutilation or 

'l'b.a 

25 aefol"ID&tion, but the barrel-contacting surface and the 
I 
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2 

a 

a. J. Poppleton • Direct 

' i 

lnoae of this bullet are in good condition. From a 

1
m1croscopic. examination of the individual microscopic 

:characteristics remaining on the Exhibit 18 bullet and 
' I 

544 

4 lthe Exhibit 19 bullet, I found that both bullets, Exhibit 

!I 

8 

7 

a 

I 
I 

118 and 19, were fired by the same gun. 

I It was not possible for me, however, because of 
i 

lthe fact that the markings on consecutive· bullets --

;when I say markings I mean microscopic markings -- on 

s cona$cutive test bullets fired from Exhibit 7 were 

10 'changing :ln my testing in the laboratory -- becauae those 

" :microscopic markings were changing -- not the rifling 
I . 

12 'i-.pres1ions: they were not changing -· but because the 

1a ·microscopic uaarka were changing it was not possible· for 

14 me to determine whether Q-3 -- correction, whether 18 

1!1 an1 19. which I identified as having been fired by one 

18 gun, were' in fact fired by Exhibit 7. Exhibits 18 and 19, 

17 of all· the bullets received by me from Investigator 

18 . Hillman, were the only bullets which were sufficiently 

1s uomutf.lated or deformed and would permit me to make a --

ao to determine whether or not they were fired by one gun. 

21 Or, in other words, they were the only two bullets which 

u had sufficient microscopic characteristics on their 

u surface• to p-.rmit me to make an identification between 

24 ;th•. 

215 Q Of these three guns, sir, 1a that gun, 
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l. J. Poppleton - Direct 545 

t;he one you mentioned, No. 7. Guard Snyder's pistol, is 

that the only gun that could have fired them or not, air? 

A Yea, Guard Snyder's gun ia the only gun 

·Which could have fired 18 and 19. 

Ml.. JANUS: Your honor; that waan't his 

testimony. His testimony was the only one of 

these three guns that c0uld. have fired it. 

MR. DULING: That's correct. That was 

my question. 

A Let me correct that, your honor. 

MR. JAHUSs Thank you. 

THE COURT& All right, air. 

1a A Of the guns Exhibits 9, 11, and 7, 

14 Exhibit 7 is the only gun which could have fired Exhibi~s 

1e 18 and 19. That's correct, sir. 

16 

17 BY MB.. DULING: 

18 Q I'll show you now what appears to be 

1s :m.arlted Coamonweal th' s Exhibl t Ho. 15 or Q-1. and aak you 

20 if you received that from Mr. Hillman on day in question 

21 and in that envelope? 

22 A The Exhibit lS or my specimen Q-1, was 

2a received by me from Investigator Hillman on November 26th 

u of 1971. 

21S MR. DULIMG: Excuse me. I want to move 
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R. J. Poppleton ~ Direct 546 

to introduce it as COllllOnwealth's Exhibit No. 15, 

if your honor please. 

I 

'BY Ml. DULING: 

Q 

A 

nlE couaT: All right, sir. 

Go ahead;. 

The envelope in.which it was contained 

bears the markings ''Recovered from floor of attic near 

icenter of courtroom by Investigator Lloyd:' 

Q Would you state the results of your 
I 
examf:nation of that bullet . compared to these other bullet• 

1 
and other pistols, please, air? 

A The Exhibit 15 bullet I found to be a 

: caliber .38 special copper-coated lead bullet of Winche•ter­

Western manufacture. I found that this bullet was fired 

from a barrel rifled with five grooves which twisted to· 

the right. 1 found the rifling impressions on tbia 

' bullet• Exhibit 15, to be the ••e as those produced by 

' the bar1!'el of Exhibit 7 revolver, Guard Snyder' a pistol, 

' 
and different from those produced by the barrel of 

a1 Captain NetherlAnd's pistol, Exhibit 11; to be a 

aa . , different caliber type and caliber and bear different 

as rifling characteristics from those produced by the barrel 
' 

a4 of Exhibit 9, .32 caliber revolver, Captain Mont~'• pistol. 

29 I found that the Exhibit 15 bullet ia the same 
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, caliber, caliber type, and manufacture as the bullets 

2 Exhibit 18, Bxhibit 19, and the bullet contained in the 

a cartridge Exhibit 26 or the cartridge of Exhibit 26. 

, The bullet J~ibit lS is a different manufacture, 

" being a copper-coated lead bullet, from the bullets of 

e Exhibit 17, 20, 21, and the bullets of the cartridges 

7 of Exhibit 28. The Exhibit 15 bullet could originally 

a have been loaded into any one of the cartridge caaea of 

a . Exhibit 26, which cartridge cases I removed from Exhibit 7 

10 .. in the laboratory. Specimen Exhibit lS ia badly mutilated 

11 and deformed and although it bore o~ it doea bear rifling 

12 impressions of value for comparison, there are not enough 

1a microscopic or individual microscopic comparisons for 

" identification purposes. But this bullet, Exhibit 15, 

1s of the guns in front of me, namely, Exhibit• 9, · 11, and 

1e 7, could only have been fired by Exhibit 7. 

17 Q 1 will show you now, air. ComllOavealth'a 

1e Exhibit 16 with the marking Q~2 and ask you whether or 

1e not you received it on the day in question from 

20 Mr·. Hillman? 

21 A Commonwealth Exhibit No. 16 vaa received 

az by me from Investigator Hillman on the 26th day of 

23 November 1971 and the envelope in which it was contained 

24 and received by me waa marked "Recovered from noor of 

2a attic near hole 8, parenthesis, fragments of lead, end 
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R. J. Poppleton - Direct 548 

of parenthesis, by Investigator Lloyd.'' 

.. MR. DULING: Your honor please, I'd move 

to introduce it as Commonwealth's Exhibit No. 16. 

111E COURT: All right, it will be so 

admitted -- marked •. 

·BY MR. DULING: 

Q 

A 

Go ahead, sir. 

CODDGnwealth's Exhibit No. 16, when I 

,received this specimen in the laboratory, contained three 

1fragments. One, the largest of the three fragment•, I I . 

microscopically examined and it did not appear to be from 

I 
a bullet. It appeared to be solder, and aubaequent 

' 

I 
spectrographic examination verified this, that it was not 

a bullet fragment, but a piece of solder. 

The other two fragments contained in Exhibit 16 · 

· from my microscopic examination appeared to be pieces 

:of copper-coated lead bullet. They were minute fragment• 

of lead bearing a copper coating, which because of their 

'minuteness did not bear any rifling impresaiou or 

~microscopic marks· for comparison. 

The fragments of Exhibit 16, being pieces of 

1 copper-coated lead, could not have originated frca any 

. of the lead bullets 11 Exhibit• 17 • 20, 21, or the bullet• 

. of the cartridges of Exhibit 28. The copper-coated lead. 
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· 1 .physical condition of the copper fragments of Exhibit 16 

2 was like that of the bullets of E:xhibit 15, 18, 19, and 

a the bullet contained in the cartridge of Exhibit 16. · 

4 It was not possible for me to associate the fragments 

15 .within Exhibit 16, which appeared to me to be fragments 

e of one or more copper-coated lead bullets, to determine 

. 7 whether or not. they originated from.any of the bullets 

a of the copper-coated lead bullets that I have identified 

s here ·today. 

10 Q Would you state whether or not, a:lr, 

11 ·that was the extent of your examination in regard to the 

12 items on .. the table before us now, sir? 
13 A No, sir, ·it. was riot. 

14 Q All right, sir. 
115 A The. cartri;dge case of Exhibit 27, which 

1e is the only unfired specimen of Exhib:l t 27, all of 

17 which I removed from Exhibit 9, I compared that cartridge 

1a case microscopically with the test cartridge caaes which 

1s I fired in the laboratory. 

ao Excuse me, air. You used the expression 

a1 "unfired" 7 

.22 A Let me stand corrected. Thecartridge 

as case of Exhibit 27 is the only fired specimen of all 

u the itema ·contained in the Exhibit 27. 27 contains four 

a~ cartridges and a cartridge case. The cartridge caee of 
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I 
' Exhibit 27 I compared microscopically with test cartridge 

2 

3 

~as es which I fired i_n Exhibit 9, Captain Monte 'a revolver, 

~n the labor•tory. And I found that the cartridge case 

4 of 3xhibit 27 was fired or had been fired, rather, by ., . 

' 
15 Exhibit 27. The cartridge case contained or -- correction, 

I . 

8 the three cartridge cases contained in Exhild t 28, which 

, ltems I removed from the cylinder chambers of Exhibit 11 
I . . 

a in the laboratory, I compared with test cartridge cases 
I 
I . . 

e which I fired in Exhibit 11, and I found that the cartridge 
I 

10 case of Exhibit 28 had been fired by the Exhibit 11 

11 revolver. Let me correct· that. There were three cartridge 

12 case• in the Exhibit 28. All three cartridge caaaa I 
I 

13 lound to have been fired by the Exhibit 11 revolver. 

14 In specimen or Exhibit No. 26 th!re are four 
I . . 

115 cartridge cases and one cartridge, all of which I removed 

. 19 :from the cylinder chambers of Exhibit. 7. l'hose four 
' 

17 ,cartridge cases I compared microscopically with teat 
I . 

' 
.18 cartridge cases which I fired in Exhibit 7 in the 

I 
19 :laboratory and found that all four cartridge cases of 

20 !Exhibit 26 had been fired by the Exhibit 7 or Guard 

21 ,Snyder•·, pistol. None of those cartridge caaea which I 

22 :described, that is, the four in Exhibit 26, the three in 

23 iExhibit 28 1 and the one in Exhibit 27, could have been 

24 . !fired from any gun other than those that I mentioned. 

215 Q I take it, sir --
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A Any gun in the world. 

:limiting it to these three guns here. 

I am not just 

Of all the guns 

SSL 

a ever made those cartridge caa .. which I identified C"'11d 

4 ,only have been fired by those guns which I described. 

8 Q I take it, sir, you found all three of 

a those pistols capable of being fired without any repairs 
I 

7 or alterations on your part. Is that correct? 

8 

9 

A 

Q 
I . 

10 there, sir? 

II A 

12 Q 

Yes, dr. 

Would you like to have your seat backµp 

(Resumed the stand.) 

Agent Poppleton, can you ~ell me whether 

13 'or not the vario\is bullets and fragments that you have 

14 : testified about . today. whether or not they were checked . 

18 1 for blood? 

16 I A Yes, sir, they were. 

17 ·, Q Was any blood found? 

18 A No, sir. The bullet• and bullet 

1e fragments were examined for blood. No one -- no blood 
I 

ao Was found OD these bull eta· or bullet fragments, but the 

a1 ' fact ·that no blood was found is in my experience a very 

aa comoa. occurrence. I have examined several thousand 

u ' bullet• itl my experience in firearms identification. 

2• Of tboae several thousand bullets posaibly several build.red 

29 
1 bullets ware reported by me --
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2 

3 

4 

MR.. JANUS: Your honor• I am not sure 

this is material as to several hundred of several 

thousand other bullets. He testified he didn't 

find blood on those two bullets. I object. 

6 

7 

8 

9 

10 

II 

12 

MR •. DULING:· My question to. Agent 

Poppleton. had h:e not gone forward. is what is 

the significance of not having fo\ind blood. and 

I think it is a proper explanation on his part. 

THE COURT: I think he's said through 

his experience it is n0t uncoQIDOn not to find 

blood on there• 

13 BY MR. DULING: 

14 Q .All right• go ahead. 

1B A Of . those several hundred bullets• bullet:& 

1e which in the minds of the investigators were believed or 

,, suspected of having passed through a body -.ber, in my 

1a dealings with -- in my direct dealings with the serology 

1e section of the FBI laboratory• namely the blood examiners, 

20 with. very few exceptions --

21 MR. JANUS: Your honor• I renew the 

. 22 obj action. I. think we are going outaide the 

a3 scope of his expertise. If there's blood on a 

24 bullet . they turn l t over to the seJ:"ology 

as department and they make their OWll microacopic 
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examinations. 

THE COURT: I think he's already answered 

the question. He's said in his experience it is 

not unusual for a bullet not to have blood on it. 

BY MR. DULING: 

Q Now, Agent Poppleton, would you say whether 

~r not you had occasion to receive any typ~ clothing from 

~nvestigator Hillman on the day he visited your office? 

l A Yes, sir, I did. I received several 

.. rticles -- numerous articles of clothing from Investigator 
I 
Hillman on November 26, 1971. 

Q Could you describe generally the type of 

clothing you received? Not its condition at this time, . 

lt merely the type of clothing. 

A I received from -- I received socks, 

trousers, with belt, jacket, shirt, undershirt, shorts, 

tie, from one individual. Reportedly from another 

lndividual there was a shirt, trousers, coat, and from a 

third individual, shirt, trousers, coat. 

Q In regard to the first items you described 

. 22 Will you tell me whether or not you made some formal 
I 

zs •nalysis of those pieces of clothing? 

24 

25 

I 
- j 

A The first itenas described, namely, the 

trousers, with belt, jacket, shirt, undershirt, 
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I 

aborts, and tie, I did conduct ex•mjnations of in the 
I 

·laboratory. I . 
I Q 

A 

What was the purpose of that examination? 

My examination was conducted to determine 

~ether there were any bullet holes and/or gun powder 
I . 1 
partic es or gun powder restdue on any of those garments. 

Q Now, in relation to the jacket, sir, I 

Will ask you to look at CoD1110nwealth's Exhibit No. 4 and 

tell me whether 
I 

clothing? 

I A 

or not that's a similar type or piece of 

Yes, sir, it appears to be the same type 

of clothing that I examined in the laboratory. ,. . 

Q Would it aid you in your testimony, sir, 

*° have that available to you or not? 

A I would, yes, sir. 

Q Describe to the ladies and gentlemen of 

the jury, please, Agent Poppleton, your observation of ; . . 

that clothing, the type of analysis that you made, and 
I 
~he result of that analysis, please, sir? 

I 
·A The jacket which I received in the 

laboratory, which I referred to as Exhibit Q-20, in the 

~ck waist area approximately five inches to the right 

of the center line in the back of the jacket I found an 
I 
elongated bole surrounded by gun powder particles and 

gun powder residues, and that hole was located approximately 
I 
I 
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live laches to the right and in the waist area of this. 

jacket. . The gun powder reaidue1 and gun powder particles 

were oa the outside of the jacket. 

Approximately five inches above that elongated 

hole I found two smudged or sooty areas containing gun 

powder in the form of cylinder blast, B-L-A-S~T. The 

two lllllldged areaa· and the elongated slit appeared to me 

to have been produced as a result of one firing of a gun. 

In order to have produced the elongated slit with the 

mazla of the gun.in contact or near contact with that 

area of the garment and the cylinder and top atrap. the 

area above the cylinder of the gun, in contact with the 

jacket the weapon would have had to have been held against 

14 tba beolc .of the Jacket in both areas. The hole -- elongated 

1s . bole in ray opinion wa• produced w1 th the muzzle of the gua 

u1 la contact or aea.- contact at the time of firing. 'ltae 

17 uea five inches above appeared to me to have been produced 

1a 1'hen the top strap of the gun waed was held in contact 

1a or near contact with that area of tha jacket at the tlme 

ao the eame shot was fired. Tb.a elongated slit referred to 

•• 1ugge1te that the bullet which produced that hole would 

21 have had to have been flr9d downvard at an angle into 

as the back of the jacket. 

u Oa the lnaide of the waistband of the same jacket. 

as appnnd•tely six inches to the left of the centerline --
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A A near contact shot in my opinion is a 

•bot fired with the nuzzle leas than one-inch from the 

gal'll8ll t •. 

· Q What ·other examination, if any, did you 

make ln·regard to the clothing presented to you with 

that clothing or with clothing similar to that jacket? 

.556 

A I also eyeetned a shirt -- a gray shirt, 

vhf.oil I labeled apaciaen Q-21 in the laboratory. Ueiag 

the -4el j ackat •• a guide, I founcl bole• or certain 
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holes in the front and back of the ahirt referred to. 

It wa1 reported to me that the shirt waa a garment wom 

underneath the jacket previously described. In the back 

of the shirt· approximately midway between the left armpit 

area and.the centerline of the back of the jacket at 

appr:oximately five to six inches below the armpit I fOUDd 

a gapping entrance hole which in .,., opinion was produced 

by the muzzle of a gun held in contact 1'ith that area of 

the shirt. . At the same elevation on the back of the 

abirt but on t:he right half ln the back and approximately 

midway between the.centerline and the right armpit I 

fouad a second hole. 

I found -- I exallined this hole microscopically 

for the presence.of gun p011der particles and gun powder. 

residues. I found no gun 5Hnrder particles or gun powder 

reaiduea on it. I could not identify this hole referred . 

to •• a bullet entrance hole. However. if that hole -­

if tbat gam&ent were bdaath another garment·and the ahot 

were fired through both garment• gun powder residues would 

not normally be deposited on the undergarment. that is, 

the 1hirt in this case. 

In the front of the shirt approximately four 

inchea below the right chest pocket of the shirt I found 

a bole which had more the appearance of an Bit hole - -
I 

aa a bullet exit hole than a bullet entrance hole. but 
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which I could not ident.f.fy •• a bullet hole. No gun 

powder particles or gun powder reaiduea were found around 

that hole. 

A fourth hole in the shirt was located below 

the third hole referred to, which is four inches below 

th~ right chest pocket. Th.at hole is located down near 

the shirttail area in the front of the shirt. Although 

the hole referred to, the fourth hole, could be a bullet 

exit hole, it could not be identified as a bullet hole 

either exit or entrance, and there were no gun powder 

particles or gun powder residues around that hole. 

I also examined an undershirt which was reported 

to me to have been worn beneath the shirt previously 

described. In the undershirt I found holes which 

corresponded in general position to those described in the 

shirt, namely, one in the left back SJ:'e& about midway 

between the centerline and the left armpit and another 

hole corresponding to the second hole described on the 

•hirt in the right back area. On -- in the area around 

the hole· in the undershirt I found smoke residue from 

the discharge of a gun. The other two holes in the 

undershirt corresponded to those in the front of the shirt, 

and it was not possible for me other than to say they 

corresponded in position to the two hole• in the shirt, 

to aay that they were or were not bullet holes, entrance 
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OI' exit. 

t alao e:xaained a pair trou.aers reported to me 

to have been worn by the amae individual wearing the 

jacket, the shirt, and the undershirt. In the left hip 

pocket area approximately one and a half inches clown from 

the pocket opelling, from the left corner of the pocket 

opening. I found a bullet entrance hole surrounded by 

gun powder particles and gun powder residues, wh:lch in 

my opinion were produced with the 11n1zzle of a gun held 

in contact or near contact with that area of the trouaera. 

A second hole in the troua.-a in the left hip poeket area 

waa located •pproxillately two iachea below and two :lnehes 

to the right. These directiona are thole of the wearer 

of the germen.ta. . Two inches below and two inchee to the 

right I found the seoond hole. Thia hole had tba 

appearance -- if it i• a bullet hole,. had the appearance 

· of aa exit hole rather than a bullet entrance hole. I 

found no gun powder particles or gun powder reeidu•• 

around the second hold referred to. 

. On the other article• of clothing which I recelv .. 

and reported to have been wm by the •- individual •• 

the four articles just de•cribed, namely, socks, ahorta, 

and a tie -- a necktie, I found no bullet holes or gun 

powder particles or gun powder reaicluea. OD any of the 

other articles of clothing I examined in thl• caae I found 
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o.o bullet holes or gun powder particle• or gun powder 

re•iclues. 

Q Would you tell •• air, whether or not 

the panta that you exaat.ned were like or aillilar in color 

to that jacket? 

A Ye•. air, they appeared to be the aame 

compoeitlon aa the material of the jacket. 

Q ·As an expert in your field, Agent Poppleton, 

I would like to aak you one further question,. sir, and that 

ls if a pistol identical to the Coanonwealth Exhibit Ro. 11 

or JOUI" K-2, marked Captain Netherland•a piatol, were 

fired with 1Um1Ullition such aa the C~nwealth'• Exhibit 

28, your Q-13 through -15, at a distance of twenty-five 

to thirty or thlrt1•ff.ve f .. t from a peraon wearing a 
1:.:., 

jacket such as the one you-examined, would you state, air, 

whether or not it would produce powder particle• or 

powder reaidues such aa you found on those garments? 

A Ro, air, it could not. Mo gun powder 

particles or gun powder reri.cluea of any type could be 

projected that distance deacribed. 

Mil. llJLIRO: 'l'bank you, air. 

May Mr. Janus and I approach the bench? 

'DIE COUR.T1 lot about this case. 

Ma. DULDIG: '?here f.a one thing I would 

like to take up. 
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TR! COftTa Ladle• and gentl..an of the 

jury, will you retire, pl•se? 

(The· jury withdrew from the courtro..) 

561 

... ' 

THE COUl.Ta All right, the jury' 1 retired. · . 

Mr. Duling. 

MR. llJLDC& Your honor pl'ease, before I 

rel••• the witn••• to Mr. Janus -- there wae a 

motioa as you know about the clothing -- I would 

like for the record to either specify a sti,Ulatlon 

by Mr. Janus that the clothing examined by 

Agent Poppleton aad testified by him today vaa 

in fact the cloth1ag of Captain Mone. delivered 

by Mr. Billman to Agent Poppleton; otherwise, I 

will move for lntrocluction of that 10 there wll,_ 

be a.o queation that it waa ·the same clothing. 

'1'llE COUR.Ta Mr. JanuaT 

Mil. JAHUSz That's been the testimony, 

your honor. Billllan said he gave it to him. 

Agent Poppleton said he examined the clothing. 

THE COOB.T& I didn't have any question 

in rq mind. 

Ml. DULING: I .just wanted to clear it up. 

THE COOi.Ta How long ia your croas-

ex-« nation gof.aa to take? 

Ml. JAIUSa I ._1d think l could clear 
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it up very briefly. I'd juat as 1oon do it now 

before lunch. I would think we can do it in 

five or ten minutes. 

'DIE COURT: Iring in the jury • 

(The jury returned to the courtroom.) 

'lBE OOUB.T: All right, gentl•en, the 

jury'• returned. 

MR.. DULIRG: Thank you, Mr. Poppleton. 

That's all the que1tiona I have. 

m.e: COURT: All right. Mr. Janus. 

CROSS-EXAMINATION 

BY Ml. JANUS: 

Q Mr. Poppleton, your ex•mination was baaed 

on what other people submitted to you and what other 

people told you and other people requested. 

correct? 

Ia that 

A If you are asking me if I have any 

peraoul knowledge in thi• oaae I don't, no, air. 

Q And becau•• of that fact you in your 

expertise you can't tell the ladles and gentelemea of 

this ·jury that tllia defendant J-• Edward Waahington 

held the IUll that killed Guard Moat·e of cour•• • can JOUT 

A I can't, no. 
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Q Would you come down and review some of 

this evidence with me. 

I believe it was your testimony that this bullet 

labeled Q-8 could not have been fired from either of 

these two guns, but could tur.e possibly been fired from 

this gun. Is that correct? 

A You are saying that .Exhibit 22 could not 

have been fired by 11 or 7 and could have been fired by 

Exhibit 9. Yes, air. 

Q · But that's not to the excluaion of 

all odaer guns in the world: just that it could have been? 

A That's correct. I cannot say that 

Exhibit 22 was fired by Exhibit 9 to the exclusion of 

all the .32-20 Winchester revolvers Diade, but of the 

guns that were sulxaitted to me by Mr. Hillman, it is the 

only gun which co\sld have fired the Exhibit 22. 

Q And you are saying that Q-S, Q-6, .Q-7, 

which are Commonwealth's Exhibits 20, 21, and 17, could 

have been fired by Captain Netherland'• ,gun, thia gun 

in the middle, •• opposed -- but it could not have been 

fired. by the other guns that you e.._haed. Ia that 

con:ect? 

A that's correct, with the exception of 

the Exhibit 17 bullet.• wtiich I labeled Q-7, that bullet 

of the •- make and caliber aa the other bullets, it doe• 

... 
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not bear enough rifiing 111pr .. a1ou for me to tell whether 

it was fired by Exhibit 7 or Exhibit 11. It ia the same 

. kind of bullet as that which ••• originally loaded into 

Captain Netherland'• piatol • 

Q Thia • 38 caliber 818.u\ition that we have 

talked about is standard type •-•Dition issued to law · 

enforcement people all over the country, ls it not? 

A It i• a very cmmaon type of anw•nition, 

,.. .. '.·.•· 

Q And with respect to Q-4, Q-3, Q-1, which 

are Comonw.-lth'• Exhibit• 19, 18, and lS, you can 

testify that· they could aot have been fired by either 

·of che•e two weapons aad they could poa1ibly have been 

fired by thia weap0n. I• thla ·correct? 

A 'lbey could not bava bean fired by Exhibit 

9 or 11, aad they c0&ald have been fired by &ddbit 7. 

Q · 8'at that'• not to the axcluaioa of all 

other aild.lar tne weapou la tbe world, i• it? 

That'• correct, oaly of the IJUll• that 

w have ·in froat of ua, lxhild.ca 7, 9, and 11, &xhibita 

15, 18• aacl 19 could Gilly have been fired from Exhibit 7. 
.. 

Q Q-4 aad Q-3, you can testify to were 

fired fr• the .... pa? 

A 'lbat'• ript. 

Q And lt could have been thla gun, but 
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you dea'c know to the excluai0n of all otha~ gun• that 

th•J were fired -- poaaibility they could.have been fired 

fr• aome other similar type weapon? 

A Exhibit• 18 and 19, which I identified 

•• having been' fired by one gun, have rifling cbaracteristice 

like Exhibit 7, but there are ilany other Smith and Wesson 

revolver• which have the same rifling characteristics. 

BUt the rifling characteriatic1 of 9 and 11 are completely 

different. 
. . ":-~· 

Q But you do know Q".'3 and Q-4 were fired 

from the ._.weapon, whether it was this weapon or aaae 

ether weapon? 

A Yea. 

Q BUt with ra•pect to Q~5, Q-6, Q-7, 

Comlonwealth'• Exhibit• 20; 21, and 17 ra•P9Ctively, you 

cu• t even tell the ladie• ad gentl_.. of the jury that 

the•• tbi'ee bullets were fired from the same •eapon. can 

,ou, sir? 

A No, sir, l can't. The only thing I can 

eay is that tbe rifling imprea1ions on Eahibita 20, 21, 

ad thoae produced by the barrel of Exhibit 11 are the ..... 
Q With reapect to Q-2, which is 

Coamomrealth'e Exhibit No. 16, you testified you examined 

three fragments. Ia that correct? 
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A Yes. 

2 Q Would you tell ua why there are only two 

.. 
fragment• in.this box? 

A 

Q 

· I don' t know• air. 

You te1tified that one of the larger 

e fr•..-~ts was solder. Waa that the larger of the two 

, here, or was that the third that 1• not even here? 

8 A The: large piece you have in your hand 

e is the piece of aolder. 

10 Q 

A 

You .. , take your aaat. 

(Did so.) 

12 . Q Agent Poppleton• your of flee ia in 

1a Waahington. Ia that correct? 

1• A Yes. air. 

1e Q There 1• an Fil field office in llichmond? 

1e A. Yea, air, there is. 

17 Q If a bUllet hit a bone it would do damage 

1e to the bullet, would it not? 

18 A I would aay it would do a certain amount 

ao of damage. yea, sir. 

21 Q Did your rBl lab do any fingerprint 

aa analyses of any of the guna for Inveatigator Hillman? 

aa A Ho fiaael:'Jrint examination waa requested 

... or conducted upon the it- which I received;,:from 

•e Investigator Hillilan. 
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Q Investigator Hillman did request for you 

2 to test for any fabric or hair markings on any of the 
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, bullets. Is .that correct? 

A That was conducted, yes, sir. 

• Q And that was by another agent? 

A I conducted it myself, and it was also 

conducted by a member of the serological unit, who didn't 
i 

know I bad already done that ex••1nation. 

Q And that waa turned back to Investigator 

.Hillman along with all the other evidence? 

A What was turned back, sir? 

. q Any hair or fabric samples that might 

'.have been extracted? 

A It would have been the normal proce<hlre 
,---_ 

for the hair and fiber examiner in the laboratory to 

include any hairs and fibers which he removed from any 

items of evidence, yes. · 

Q You examined the defendant Washington' a 

coat, the brown coat that was tendered to you, as well 

aa his shirt and pants for gun p01rder, gun blast, didn't 
:you? 

A Yes, sir, I di.d. 

Q And no gun powder waa found on any of 

the defendant Washington's clothing, was it? 

A That's correct, sir. 
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R, J. Poppleton - Cross .568 

Q You were not submitted Guard Snyder's 

2 jacket, this uniform, were you, sir, for examination for 

a gun powder wounds? 

.. A · Sir, I don' t know really the wearer of 

the articles of clothing that I examined. I know that 
. . 

e I received clothing froya one victim. 

7 Q That was the victi•· That was Captain 

a Monte, ··that was told to you? 

9 .A And there was clothing from two other 

10 1ndi vi.duals. 

. II 

12 

13 

14 

115 

19 

17 

MR.. DAVIS: I object to counsel testifying • 

He's already said he didn't know whose clothing 

it was. 

nlE COURT: He's Just helping him. He 

just said it was Captain Monte's, and that's 

what the evidence has been. 

1a BY MR. JANUS z 

19 That was brown type clothing; it wasn't 

ao this type clothing, was it? 

a1 A I believe it was brown, yes, sir. 

aa Q You of course did not examine the. body 

aa of Captain Monte in the autoP•·Y yourself, did you, sir? 

... A That'• correct. 

MR.. JANUS: I have no further questions. 
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THE COORT: Ally further questiona of the 
agent? 

·MR. DULllG: I have one • 

THE COU&T: All.right. sir. 

ll!DIUCT IXAMIHATION 

BY Jll.. DULING: · 

Q Agent Poppleton, in regards to the gun 

powder teat• just what teat .. was run? 

A Would you repeat your queation? 

Q He asked about the gun powder on the 
clotbiag. 

A Yea, air. 

Q What type of teat waa run? 

A The first·eu.taaation was a ad.croacopic 

8M'lination of the area arGUDd the hole for singeing, 

unburned pieces of gun Powder, and partially burned pieces 
of gun powder. 

,.. Ia addition examiaational ax•haation a chmd.cal 

ao Mud UtiOG W88 condu.cted Oil those Ueae ftich did DOt 

a1 bear aay visible gun powder• and that being a chemical 

aa examination ... a determination.of an examination for 

aa . nitrate•. 

24 Q 

·~ type of teat? 

What baa been your experience with that 
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l. J. Poppleton ... Redirect ,,0 

It ta· the t••t uaed by me in examining 

gun powder particles and gun powder reaiduea, and accepted 

by the Rational Association -- Association of Firearms 

and Tool Mark Examiners, by the American Academy of 

Forensic Science, and by all recognized law enforcement 

police laboratories today. 

Q What concluaiona can you reach in this 

particular case? , 

· A. You can reiach a positive conclusion froia 

a gun powder examination, that ia, establishing the mzzle­

to•pment distance at the time a ahot vu fired, based 

upon the pattern· of gun.powder particles and gun powder 

re1idu.ea around a bullet hole. 

1 bave. 

MR. DULIRG: All right, air. That'• all 

1'llE COURT: Any further queationa? 

MR. JANUS: I have no further queatiou. 

THE COURT: All right, may the agent be 

- excused?· 

MR. JANUS: le•• air. 

MR. DULiltG: No, sir, we don't want him 

to leave. 

THE COURT: You are not excuaed, 

Mr. Poppleton, but you1ri.11 have to retire. . 
MR.. DULI11G1 If JOUr honor pleue, I would 
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On behalf of the defendant James Edward 

Washington we respectfully move the court to 

strike the Conaonwealth's evidence completely 

on all ·of the constitutional issues that have 

been previously made with specific regard to 

the fact that the statute is overbroad in its 

present status and does not conform to the 

specific requirement of the Constitution. It 

is guilty of being overbroad, and furthermore, 

doesn't comply to the language of Furman versus 

Georgia. 

Statute is unconstitutional on its face 

aa it is violative of the Fifth, Eighth, Nineth, 

and Fourteenth.Amendments, 

P'urthermore, make a motion to strike the 

·evidence on the grounds. that the statute is 

unconstitutional as it is violative of the 

.Eighth, Fifth, Fourteenth Amendments in that it 

is cruel and unusual punishment and provides 

penalty of only death. 

Furthermore, move the court to strike · 

the evidence on the basis of due process, 

complaining of the Fifth and Fourteenth Amendments. 

Additional ground would be equal 

protection clauae under the statute, as it appliee. 
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only to inmate• in the Virginia penitentiary. 

Further make the motion to strike on the 

grounds Virginia Conatitution Article 4-12. 

Further we make the motion aa to double 

jeopardy on the basis of the testimony that was 

put forth on the graunde previously stated. 

Further move the court to dismiss and 

strike the evidence on the ground of a lack of 

speedy trial. 

Finally move the court to strike the 

evtdence on the basis there is no evidence to 

indicate the defendant killed the guard and there 

is no evidence under -- no statutory requirement · 

of being ·a principle in the second degree. 

Por all thoaa reasons we would move the 

court to strike the evidence and enter a verdict 

of not guilty. 

THE COURT: Well, I think under the 

Jefferson versua the Commonwealth the court will 

overrule your moct.on, feeling it 11 purely a 

jury question • 

All right, can we return the jury now 

and I'll make a etipulatlon. 

Mr. Janua, do you have aome evidence?· 

Ml. JMUSz Yel, air, your holler. I 
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THE COUllT: All right 1 the sheriff will 

take charge of the defendant. 

(Counaal for the defendant and the 

defendant conferred out of the hearing of the 

court.) 

.583 

THE COUR.Tz Before I bring the j\lfy back, 

Mr. Janus, did you make your decision? 

MR. JANUS: The defense will rest, your 

honor. 

nrn COQ&T: All right, 1.et me bring the 

jury back in. 

Sheriff, bring the "jury back in. 

(The jury returned to the courtroom.) 

MR. JAMUS: Your honor, the defense rests. 

THE COURT:. All right, the defense rests. 

Ladies and gentlemen of the jury• so you 

can have some idea of what is going on -- it 

seems you have been going in and out -- at thia 

time the court will take up instructions with 

· the attorneys• after which the court will iaacruct 

you aa to the 1.av in this caae, then each attorney 

will have an oppottunity to amrnarize their cue 

coaaencing with the Coallonwealth, the defenae, 

and then the ~ealth in rebuttal, after 

whicb the case will go to you for your deliberatlou 
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I trust it will not take us long for 

the instructions, and as soon as they are complete 

we will call you back and the attorneys may 

start their summations. But at this time I'm 

going to excuse you again to go back to your 

jury room, hut you had to be brought in for every 

aspect of the trial. We will be with you as 

quickly as possible. 

Sheriff, you can let the jury retire • 

(The jury withdrew from the courtroom.) 

THE COURT: All right, gentlemen, do you 

have your instructions? Have you-all exchanged 

them or been over them at all? 

Mll• JANUS: No• sir. 

Your honor, on behalf of the defendant 

we would reneW the motion to strike for the 

grounds previously stated. 

THE COURT: All right, sir, the court 

will overrule your motion. You have your 

· exceptions • 

MR.. JANUS: Yes, air, I would -- I assume 

the Commonwealth has rested its case and baa no 

rebuttal. 

MR. DAVIS: We can't rebut anything, 

because nothing's been testified. 
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THE COUllT: All right, sir. 

Mil. JAIWS: Your honor, I would like to 

elaborate on one particular point. There 11 

of course no .evidence that this defendant 

killed the guard Monte, killed anyone. There 

is no evidence that this defendant ever had a 

gun in hi1 hand. Certainly, if he never had 

a gun there is no evidence that he shot any 

of the guns. I think the Commonwealth will 

·concede this as it' has conceded in its bill 

of particulars, for it baa conceded that they 

cannot prove thi1 defendant .shot the gun, that 

this defendant killed Captain Monte. 

On the other hand, the ComloJlWealth 

would come back, ~· anticipate, and say he 

was a principal in the second degree. Your·.· · · 

honor, of course, •• a general rule of criminal 

law we have principals in the socond degree; 

however, we are.not talking about general 

rules of criminal law. We are talking about 

specific statutes, SJ-291, and this section 

is not in Title 18.1 of the Virginia Code. 

It is a felony separate and apart, and a 

careful reading of thatatatute, if your honor 

. please, would indicate that· in the statute 
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it incorporates elements of principals in the 

· second degree in specific instances. For 

example, Section 3 -- Section 3 of 53-291 
. . 

states that any person aiding -- using the 

very language of the principal in the second 

·degree language.and case law thereunder -- is 

guilty as' a principal in the first degree. 

587 

How-ever, the very inclusion. of the word "aiding," 

in that aspect of the statute would under a 

strict interpretation of the statute, as every · 

penal statute must be construed, would -indicate 

that the normal law of aiding and abetting 

and inciting and encouraging, et cetera, would 

not be applicable. The inclusion therein baa 

to be for a specific purpose. If it is 

included it is there for a purpose. Had the 

principal in the second degree statute from 

Title 18.21 been applicable, then you wouldn't 

have had necessity in our legislature of 

. . putting in the word "aiding in an escape." 

Your honor, this statute is not only 

a penal statute, it is not only a statute that 

is separate and apart from our normal criminal 

a~tutes, but under Title 53 instead of 18.1, 

but. it is an extraordinary statute for two 
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reasons: In light of the rurman versus Georgia 

and in light of the mandatory death aspects 

of it. And these place it even above and 

beyond the normal penal conetruction that our 

case law says we llllst give every itatute. ?his 

is Horn Book law, sir. For that reason, your 

honor, there is no reasen to go to this jury 

oa any ilpplicable.principal of law involving 

the defendant. 

A man was ~illed. The defendant was 

an inmate. But that alone is not necessary, 

your honor. The Commonwealth has conceded itself 

out of court by conceding· it can't prove that 

this man killed Guard Monte. ·That is the only 

aspect of the sta~te that they are relying 

on, 53-291, parenthesis, one, end of parenthesi:s. 

This is what the indictment says. Thia is what 

the bill of particulars says. That Section 1 

does not incorporate the words "aiding, abetting," 

or any language that would be comparable to 

being a principal in the second degree. 

For those reasons we renew especially 

with especial concentration that aspect of the 

motion to strike that we made at the conclusion 

of the Commonwealth's evidence. 
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Your honor, l would urge the court to 

reread the statUte. I know the court's read 

589 

it l.iterally clozena of times, but if you reread 

it and see Section 3, which uses that word 

"aiding in aa-e1cape" and see Section (c), the 

constructive language of that language in 

Section 1 I am 1ure it will be apparent to 

hia honor. 

· ?HE COURT: All right, Mr. Davis • 

MR. DULillC: If your honor please, the 

court well knowa the same code section was 

applicable in the. caae of Comonwealth versus 

Jefferaon, Which has gone to the Virginia 

Supreme Court of Appeals and has been upheld. 

The action involve• in this particular case 

evi .. ace before the jury in spite of the 

comnenta by Mr. Janus that the members of this 

jury could believe that the party described 

. by the w1 tneaa face up on the floor with the 

gun in their hand and the shots going off in 

the· ceiling co'1ld well be this defendant 

Mr. Washistgton. 

The court baa held in effect in 

pr.wt.O\UI hearing• in regard to the same 

positions on the ·ata~ta. The Coamomrealth ia 
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eatttl•d to a lutructicm along the line of 

concert of action and comnon design, and the 

Coaiaamfealtb do•• aot have a burclen of proving 

which of the two par tie• involved fired the 

I would •ubmit to the court the court 

might even·con1ider under the evidence and 

\U"\der the inatructioa given in previous caaes 

iavolving this particular crime that the 

Commonwealth might well not have the burden· of 

proving that either ef the defendant• involved, 

Mr. Jefferson or Mr. Wuhiqton, fired the 

shot. It is the act of the felony, the escape 

involved, the coacert of action between the 

parties. · I subad.~ to the court that the 

Comaonwealth will be eDtitled to inetructioaa 

along thoae linea, that they do fall within 

the wording of the atatute. 

Ml. JAWS: Your honor, Hr:. Duling ha• 

stated that due to the fact an escape i• 

involved it 1f0'11d be -logoua under the atatute 

under another aection of the stat:ute to a 

felony murder type doctrine. The Coaaonwealth 

in its lndictlleat baa told thia defendant tbat 

it.ta relying on ·53-291, parenthesis, one, end 
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parenthe•i•, aad in it• bill of particulars 

what aubaectf.on of the atatute are you relying 

on, he aay1 53-291, parntheai1, m.uaber one, 
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ead of parenthe•i•. &acape baa nothing to do 

with this case, air. !bat is a separate section 

of that code, and the Cownonwealth by furnishing 

the bill of particulars as ordered by thia court 

aa requested by our motion, had precluded itself 

· from arauinl anything about an escape or any 

other type doctrine. The only theory it can 

go on is th.at this defendant killed Captain 

Monte, ·a11d there is no · widence • not - - we ·don' t 

even talk abOut credible evidence. There is 

not oae scintilla of evidence, not ou iota of 

·eVidence to show ~hat this man killed Captain 

Monte or even had the gun in his hand. Ho one 

places the gun in. hi• hand. The cloaest anyone 

come• to it is.Mr. G. B. Hamilton, who s4ys 

that an aim c•e up out of the crowd. And he 

doea't identify thia •n. The other witnesses 

Dever even aaw a gun. ·captain Snyder, who was 

there and involved, cannot say in answer on 

· croas-ex.amination that this man ever had his 

gun, and he caanat say that this man killed 

Captain Monte •. 
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Whether or not·tht.• point was raised 

by the ~ounael in the Jefferson case I do not 

know.. To my knowledge thi• point of bet.ng a 

principal in the aecond degree was not raised • 

To my knowledge there ••• no bill of 

particular• filed in- the Jefferaon caae aa 

ordered in thi• case. lt ... never requested 

in the Jefferaon·caae. Mr. Barnes .and I have 

inapected the court r.ecorda in Powhatan 

concerning that-entire file. 

I would ask the court again, without 

_belaboring the point, to look at the statute. 

THE COORTI Anybody got "the etatute? 

•· Mc~tz l ~lieve .there'• a code, 
' . 

if your honor plaaae, :ln your chamber•·· 

Mll. JANUS: · It i• in the original 

supp1811l81lt, Mr. Clerk, llumber 7. 

Ml. McltENl.Yz The law library·:ts right 
' ' 

·.behind bare. 

Mil. JANUSi Tour honor., could we waive 

the·presence of the defendant -- he is not 

·feeling 1fe11 -- for the pUrpc>se of arg\tlng 

the legal arguuntaT · We would waive it. The 

defendant ~-

DIB. COUU: You aua im true tiona? 
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MR. jANUs: Yes, sir. 

THE COURT: He doesn • t have to be 

present for instructions. I will be through 

here very shortly. 

593 

MR. JANUS:·· We would waive his presence 

for any further legal arguments at this time. 

He is not feeling well. He would so waive if 

the court would.· 

'l'llE COURT: Well, I tell you, I am not 

going to rule on this out of his presence. 

What I will do, I will read the statute and 

let him rest, and then I will rule back on the 

point after the .instructions, if necessary. 

(At: this point the defendant withdrew 

from the courtroom.) 

'DIE COURT: Let the record show I am 

not ruling on anything. · 

(The court and counsel for both sides 

retired to chambers.) 

MR. JANUS: Your honor, this is aut of 

context, but while I am thinking ,about it, 

I realize there may be problems. I have to 

look at the statute, but will the court formally 

appoint Mr. James R. McKenry as cocounsel? 

He's been with us two days and it is possible --
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that he saw an arm come out of the crowd, the 

arm was black, the arm had a·gun and it fired 

ode.time in -- he saw it ·fired one time into 

the ·ceiling, and he said it had inmate garb. 

He said he couldn't·see the top jacket, but he 

ce>Ut:rd see the shirt on the sleeve, inmate garb 

underneath. He said it was at that point after 

the shot was fired -- the first shot was fired 

that Captain Monte got up out of his ·c~air or 

the area where he was seated and ran around to 

626 

the right side, stumJ>le~ and fell to his knees; 

that at that time he turned, referring to himself, 

and he heard more shots fired. This is while 

he was in the courtroom. · And then he went 

outside and he heard some more shots fired. 

And whil.e he was outside he saw' two guards going 

into the courthouse and he heard some more.shots 

fired subsequent to the guards going in the 

courthouse. 

Now, these are uncontradicted facts, 

ladies and gentlemen of the jury. These are 
.. :i 

uncontradicted facts by the people that were 

there. And not one bit of evidence before you 

to show that they have any interest in the 

outcome of this case; that they had any bias or 
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prejudice againat the outcome of this ~ase or 

anything of that nature. They are the 

uncontradicted facts in this court, and all 

through this trial they are uncontradicted 

facts. 

Mil. JAHUS: . Your honor, may I make a 

brief comment to the court out of the preaence 

of the jury -- a motion? 

THE COUR.T: All right, sir. 

Will the ladies and gentlemen of the 

jury please retire, please. 

retired. 

(The jury withdrew fr~.Jthe courtroom.) 

THE COURT: All right, air, the jury's 

627 

Mil. JAHUS: If your honor please, on 

behalf of the defendant James Edward Washington 

we move the court for a mistrial at this point 

on grounds that the comaents of the CODIDOnwealth 

attorney Mr. Davis are clearly prejudicial and 

are unconstitutional, the comaent on the failure 

~f the defendant to testify. Ha has just 

· ... finished arguing . not once but twice that 

evidence was uncontradicted by the people that 

were there, the inuendo being that this man 

has not testified is not contradicted. It is 

JAIME 8c BROWNING 
CERTIFIED SHORTHAND REPOR.TERS 

COURT REPORTERS. 

NORFOLK, YIRGiNIA 

284 

·-- ·- --------------



. _ __.- L-

43 

2 

s 

4 

15 

6 

7 

8 

9 

10 

II 

12 

IS 

14 

115. 

18 

17 

18 

19 

20 

21 

22 

23 

24 

28 

clearly improper argument for a COllD1lonwealth 

attorney to make. It is a constitutional 

right that this man has and its just been 

violated. 

THE COURT: No question that he can't 

comment on the defendant •·a refusal to take the 
·• ...::..~ il . •• 

628 

stand. I do think he can say it is uncontradicted 

evidence, but I think 

MR. JANUS: But he adds the words "by 

those people that were there." Your honor, it 

becomes just more than just a statement of fact. 

THE COURT: They can believe he wasn't 

there. The jury doesn't have to believe the 

Conmonwealth's witnesseao They could believe 

that the defendant was not even present. 

MR. JANUS: Your honor, it is not the 

defendant's theory of the case; as the court 

well knows, that he wasn't present that day. 

'J.'HE COURT: I know it isn't. 

MR. JANUS: Of course he was present 

that day in the courthouse. 

present. 

THE COURT: Yes, by the evidence he was 

MR. JANUS: Yes, sir. 

THE COURT: I will overrule your 
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objection and note your exception. 

I think, Mr. Davis, that you have had 

enough to say about that. 

All right, return the jury, sergeant. 

('!he jury returned to the courtroom.) 

THE COURT: All right, gentlemen, the 

jury's returned. You may continue, Mr. Davis. 

MR. DAVIS: Ladies e.nd gentlemen of the 

jury, the next witness to testify on behalf of 

the Commonwealth is Captain John B. Netherland 

who.testified he has now been promoted to 

superintendent to the Dinwiddie correctional 

farm and at that time he was Captain of the 

guard at the Virginia state farm located in 

Powhatan County, Virginia. That he and Captain 

Monte were equal rank and therefore neither one 

of the two· of them were in charge, but when he 

arrived at the scene he posted the guards for 

the purpose of protecting the courthouse and 

protecting the outside of the courthouse. That 

after that he went into the courthouse with the 

two inmates who he identified as Jefferson and 

Washington, James Edward Washington, the defendant 

in this case, being one of them, and that he 

left the courthouse and at that time he went in 
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Instruction number lla and 

the Common-wealth relies upea circumstantial 

evidence. If they bad circumatantial 

evidence sufficient they'd be in a lot 

better position. They don't even have 

that. They have surmise• .. conjecture, 

speculation. But even taking their 

evidence, as Mr. ·oavis weuld have you 

de, and Mx. Duling I am sure is going to 

do in his rebuttal a wbexe they pxesent . 

c ire umstantia l evidence to you and you 

are -talking about a death case, the 

extreme pena lt y that ~n can impose 

upon fe llciw Dln, in order to secure a 

conviction it is the duty of the jury 

to scan such evidence with great ~xe 

&nci cautia>n and unl.8ss ti. circmstances 

preven are of such a character and 

·tendency to produce in tbe mind of the 

· jury a moral conviction ef the guilt 

of defendant beyond a reasonable doubt 

then you must £ Uid the defendant net 

guilty. 

Thirteen, the one 1 mentioned 

earlier, the mere· presence of a person at 
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the scene of the commission of a crime is 

not sufficient to convict. Beyond a 

reasonable doubt, and the death penal t· y 

is involved. I would put it to you 

isn't any doubt a reasonable doubt in a 

case C'.'f this magnitude, in the case of 

this penalty involved. Beyond a 

reasonable doubt Monte has been killed. 

Mr. Jefferson bas been convicted of it. 

We weren't present at his trial, we 

don't know what the evidence was, but . 

all we know is the evidence in Washington's 

trial. The Bible's told us an eye for an 

eye, tooth for. a tooth. Most Western 

philosophies don't accept that anymore. 

But nowhere in the Bible is written two 

·eyes for an eye, . two teeth for a tooth. 

He has been convicted. 

I would like. to read ·you something 

· if I may, I am going to wind up in a few 

minutes; it is not going to take too long. 

This is a passage that I think is .pertinent. 

"Thei.r gruesome preparations far 

execution began in the morning. All of Julius's 

possessions were remeved from his cell --
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Ml. DAVIS: Judge, I objeet te ta.t. 

Tlaia has ne relevancy to this and 1111• aetlaiaa 

te de with the evidence, and Mr. J&aUll 1• 

1u.-rlzing the evidence. Be ls n• ping 

te the sympathy of the jury, and I ••'t 
think --

THE comT: 1 den't think t•t 

weuld be preper, Mr. Janus, te read tllllt • 

.. • JAllUS : s 1r' 

TRI ComT: I de •t tldnk it wllld 

a preper te read that~ 
0 ?-r~Jtr.,,.. 

Im. DAVIS: Yeur heur, ti. jary u 
••Ired, tf tlley find the -a guilty, Ce 

· imp- the puniahment, whlc:h ts deatll. If · 

they had the latita:le to illpese a p.U•rat 

9f twelve months in jail er twenty ,..r• la 

tbe penitentiary, peeple would ltD89 wllat tlda 

is; but I dea·1t think the 14df •• a.t 

1Qt1- ef tile jury ha• any •y 9f .._ .... 

.,..t death by eleetreeutiea ts, and .I -

geing to read a passage that weuld ••k -· 

TJE CDtllT : I don 1 t tld.nk it U &Jl7 

evidence befere the eeurt. I will ••t.aia 

t• 9bject1ea • 

•• Allm: Tile Ca I I a•l.cla ill 1&• 
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theory •f the case, his honor has told yeu that 

if you convi.ct there is but one p~.mishment and 

that is death on th1.e ·evidence, and we submit 

to you that :lt would be incredible for· yau as 

jurors or any jury to convict a man and take 

his life on this evidence tlat you have 

heard today. To take his life. The legislature 

says juries must affix punishment in 

Virginia. They have said that in their. 

wisdom and they make. the laws. That death 

by electrocution, and that would be your 

.·decision, the decision that may very well 

be as important as any you could possibly 

make in your life, the decision to take a 

man's life. Yeu have seen my client sit by 

me throughout; a day of test imcmy, yesterday, 

·today, ·and there he sits befere you and yet 

by speculation,· by surmise, guesswerk, educated 

guesawtw.k, someone is saying on this e'Vidence 

· electrocute him~ Take bis life. One 

man bas already been convicted of. killing 

·Gl.11lrd Monte. · It is not the defendant's· 

thecrry that Jefferson shet him •. Another 

court• &nether jury has tried bis case 

and we are net concerned 
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to you the only reasonable verdict in this 

case is guilty, and that being the case the 

laws of the Commonwealth direct you as to 

punishment. You have taken an oath to follow 

the law. I $ubmit to you under the laws of 

the Commonwealth· James Edward washington 

should be sentenced to death. 

(At 12:30 A.M., August 15~ 1974, 

the jury returned to the courtroom.) 

THE COURT: All right 1 sheriff• 

I understand the jury's reached a. verdict. 

!Jld ~.es and gentlemen, give me your 

jury list, please. 

. All right, gentlemen, the b1elve. 

jurors have returned. 

Ladies and gentlemen of the jury, 

have. you reached a verdict? 

FOREMAN: Yes, we have. 

THE COURT: Mr. Clerk, you have the 

· verdict? 

THE CI.ERK: We the j w:y find the 

accused guilty as charged in the indictment 

and fix his punishment at death. 

Se say yau-all? 

72'1 

(All jm:ers replied in the affirmative.) 
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(The jury withdrew from the c•ur" .... ) 

THE COURT: Sheriff t could. they le&w 

through tbat ·way? 'Ibey have ta come eut. They 

ldiy leave. 'I'hey need transportation. All rigbt, 

Mr. Janus t you have some motions. 

MR •. JANUS: . If y<>ur honor plea••· Oil 

behalf of tbe defendant we move to set aside tbe 

verdict as being· contrary to the law and evidence. 

There was no evidence whatsoever thb. t t.bis 

defendant killed Guard Raul M. Monte. Thar• •• •• 

ev.idence whatsoever to go to tbe jury that be was 

. a party to any p~nned escape or any coacezt of 

action w.batsoever. In addition to that we zeuw . 

the motions we made previously cm the gremda tbe 

court submitted the case to the jury en the baaie 

of the defendant possibly being guilty of beiag a 

principal in the second degree as oppesed to ti. 

bill of particulars ~hich was filed ·by tbe 

· Commonwealth attorney which specifically atatad 

that the triai was beiag baaed OD 53-291 

parentbesi~ 1, el1d parenthesis, states tbat be 

killed Guard Monte. That specific staldre maua 
· no refereoce to principals in the sec•d degr ... 

Tbe court allowed the case to go to the jury 

on priSM:ipals in the secend degree and a ·tbeery 
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of escape. That was nat the Commonwealth's 

theory f ot: the indictment or the bill of 

particulars. 

And we further assign all of the 

grounds previously cited, previously stated, 

motions to strike the evidence ar1d motions 

at the cone lus ion of the evidence. 

THE COURT: We 11, the cour6 of the 

opiniGn that it was purely a jury question 

which was submitted to them under proper 

instruction and they have reached their 

verd.ict, so the court will overrule your 

motion and note your exceptions. 

De you have anything further before 

the ceurt enters judgment? 

726 

MR. JANUS: We would further move .tM 

court to -- not te sentence the defendant en the 

grounds that any sentence under Virginia statute 

would be unconstituticmAl under FU:rman versua 

. State of° Georg~ which bas been decided by ti. 

· Supreme Cotrrt of the United States • 

Tl£ COURT: We 11, the . court is going . 

to enter judgment on the verdict, but suspend 

execution of it for a geed leagth rlf time •• tba 

case may be appealed. 
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MRo JANUS: We respectfully would 

note our appeal and would expect to file all 

our appropriate papers to the Supreme Court 

of the United States and Supreme Co.urt of 

Virginia, of course, and any other appeal. 

THE COURT: All right, in accordance 

with the verdict of the jury the court now 

finds you guilty as charged in the indictment 

and fixes your punishment at death. 

The execution date, gentlemen, wil~ 

be November 15th, which will give you time. 

. I c~ution you wl).en you file your petition with 

Virginia Supreme .court you should ask that court 

for a stay of execution until they have an· 

opportunity, but that will give you plenty of 

opportunity to get the papers filed •. Also 

the record in this case will be filed in the 

clerk's office anrl become a part of the record 

in the case. The notice of appea 1 and assignmeat 

of the errors wi.11 be filed within thi-cty day11 

from today. And the defendant will be kept 

advised of every stage of the proceedings of ~a 

appeal, when the not:!.ce 'af appeal is filed, wben 

tthe Supreme Court of virginia acts on it, and 

such other action it might have. 
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OBJECTIONS ARD EXCEPTIONS TO INSTR UC'l'I<liS 

HR. JANUS: Oa behalf of the defendan~ 

James Edward Washingten we respectfully except, 

to the court's ruling in overruling the moti~ 

t:o strike at the cenclusien of the Coomonwealth•s 

!vidence and at the conclusien of all ef the 

•i!'i'idence, both en the constitutieaal gretmds a114 

1111 of tt. other grounds that were set forth. 

We would especially except te the ov1r-

:rL1iirig of tbe metion of submitting anything 

. r:o the jury except the theory tbat this defendant 

ldlled Guard Monte en tbe grounds tlvlt the b~l~ 

1tf particulars filed berein stated that the 

GOlllllonwealth was relying upon 53•291(1), which 

cloes not cemprebend escape, and on the furtbe~ 

i;reund that there was no evidence tbat this 

ciefendant ld lled the guard, and tbere is ne 

vrincipal in the secend degree under this 

· nubsection ef the code fer the reasons set 

1:erth more specifically previously. 

We would further except to the ref..-1 

of the ceurt to grant defendant's instruction 4 ~ 

ubich was a murder in the first degree instrm;t~cmr 

uurder in the second degree instruction nllllber B, 
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and instruction number C • manslaughter• on the 

ground that the indictment charged the defendant 

with common law murder• that he did willfully• 

premeditatedly,.and maliciously kill G.-rd 

Mente. It did nat charge him with a specific 

statutory vielatin. such 53-291(1). Although 

we con.cede that that statute and smaecticm 

was set forth en the indictment, that is not 

sufficient te cure or correct er amend the 

indictment itself. Be was charged with 

common law murder and the jury was not se 

. instructed. 

In addition to that, we except to 

tbe ceurt's refusal te grant instruction nmber 

D, which comprehended tbe defendant's tbeery 

of the case . in that the gun could have gene off· 

accidentally, and further the refusal ef the 

court to grant instr uctien nlmlber E , which is a 

different fiading form, on the greunds tbat 

·it is an accurate statement of the law. 

We would object and except to tbe 

Coamonwealth getting any instructions fer the 

grounds previously set ford\ specifically 

instruction umber 6, wl:aich sets ferth a 

pt.in to escape, as t~s was not tbe subsectitn 

'7".lll 

r , 
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that tbe Ceamoawealtb relied upon •. 

We object to 1natructi91l number 8 1 

which is a principal in the secend degree, 

since that would net be applic&b le bee& use 

the statute does net set forth principals 

in tbe second degree with regard to subsection, 

parenthesis, one, end parenthesis. 

We'd ebject to instruction •• and 

except to instr uctien number 9 -- and with 

all of these ebjectlens we of course note eur 

exception •• en the grounds that . there is no 

evidence to go to the jury th.at J••s:.Bdward 

'Washington did in fact do tbe actual killing. 

And f urtber object and except to 

giving inatructien number 13, wtd.ch likewise 

enc.,asses semeone being a principal in tbe 

second degree. 

731 

Insutrcticm number 7 likewise would 

include the raticmaleof law cencerning principals 

. in the second degt:ee, and they likewise would be 

iaapplicab le. 

Fer all of tb.ese reasens we set fertb 

our objections and exceptions. 

On beba 1f of the defendant James Edward 

wa.shingten we would object and except to the 
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ceurt's ruling refusing te allew us in clesing 

argument to read a passage from a beok which 

was descriptive of an electrocutien. We submit 

tbat since tbat was the only puniahment the 

jury could bave imp·osed they could have and 

should It.ave been told something about the 

electrcteution, and this was certainly within 

the lJltltude of closing argument. The arglll8nt 

would have been a passage of appraximately four 

pages in leqth fxem the book "Tbe Implosim 

Censpiracy'' by Lewis Heiser. 
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May 23, 1974 

\ - ; . 

FORMERLY 

H. JAMES EDWARDS AND ASSOCIATES 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

3. 

2 SECDND DAY OF TRIAL 

3 

4 

5 

6 

7 

NOTE: .court reconvenes in ~he J'udge•s 

Chambers, out· of the presence of the defendant, Jame~ 

Edward Washington,· and the jury, viz: 

8 IN CHAMBERS 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. RYDER: Judge, as a matter of record, 

would like to make a motion at this time to allow 

me to withdraw as counsel in this case because there 

are irreconcilable differences that have arisen 

between my client and myself that have put me in. a 

position that I cannot represent this man, that I 

cannot go forward with this tria~. 

I spoke to Your Honor on the telephone las 

night an~ gave you some ideas. I didn't tell you 

everything. That•s the reason for it, but I cannot 

go forward with this case.1• ' 

MR. DAVIS: Judge, somebody has got to try 

this case. Now, if it's.going to be based on the 

accusedis conduct over a period of time, th~s case 

is g~ing to have to be tried. He is going to have 

to be reconciled with the defendant, between himself 

and some attorney. There is the cost of this tria.i. 
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COURT REPORTERS 
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4. 

to consider •. I don•t know of anyone more quaified 

to represent him than Mr. Ryder, and I unuerstand the, 

position he has probably been put in without knowing 

exactly what has transpired, just .:by the individual's 

conduct. But I think even the defendant is en~itled 

to · the best. k.i.na ot representation, ·and I don• t know 

who is more qualified to handle it than Mr. Ryder. 

I don't:·know what transpired last night 

MR. RYDER: Judge, when a situation arises 

that presents a conflict between an attorney's duty 

to the Court and to his client that cannot be 

resolved, then I don't think the Court should make 

an attorney go forward with·the tria~. 

THE COURT: Well, does anyone have any 

authority on this? It• s a right serious case. It 1 s 

a serious point, and I just don•t know. 

MR. RYDER: The· only thing I can recall 

having been there once or twice before, there are 

certain opinions from legal ethics that I think 

require the Court to relieve an attorney unde~ cer-

tain circumstances. 

THE COURT: Of course, we are going to get 

this from the defendant i.n every case on every point. 

MR. RYDER: You might not in another 

uUU 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

IN <liAMBERS . 

CRANE •SNEAD 6 ASSOCIATE·& 
FORMERLY 

H. JAMES EDWARDS AND ASSOCIATES 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648 -2801 

situation. It might be tha~ the defendant wonit 

trust another attorney as much as he trusts me. 

THE COURT: Do what? 

s. 

MR. RYDER: I said it might not be that 

way. I don 1 t think the defendant -- well, the defen­

dant trusts me quite a bit, and there are certain 

things that he tells me that he might not tell 

another attorney. Another attorney might n~ get 

into this position. 

MR. DAVIS: Is that the problem, something 

he has confided about to you that creates the con-

.flictl 

MR. RYDER: That's right. 

MR. DAVIS: Well, I wouldnlt want to be in 

Mr• Ryder•s position, but I still say we have that 

problem. 

THE COURT: I think before I am in a 

position to rule on this, I have to have certain 

authorities from somewhere. I don 1 t know if we have 

any law books available. 

MR. mVIS: · I have a man up here, Judge. 

I have an intern up here if you want to use him. 

'niE COURT: I would .like to know if there 

is a library. 
301. 
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MR. RYDER: We have the Virginia Reports 

here. I don•t know if you will find anything in . 

them. 

'!HE CX>URT: We.1.1, there ought to be some­

thing in the ethical conduct of lawyers. 

MR. RYDER: I may be able to call someone 

out of law school. 

THE Q)URT: Well, I just --

MR. RYDER: Doubles teaches out there. 

THE a>URT: I believe there ought to be 

some case law. 

MR. RYDER: He might have some case law. 

MR. DAVIS: Let me call my office. 

'IHE COURT: You will have to call long 

distance. 

MR. DAVIS:· Do you go off record when I 

call the off ice? 

THE a>URT: You can put this in the record. 

I think we are at the point now that any mistrial 

would have to be on the part of the defendant, a~d I 

really dun 1 t know if his attorney can make a motion 

on that basis. He might want Mr. Ryder --

MR. RYDER: He won•t want me if he finds 

out. I can tell you that. In fact, I don•t want to 

. 2 
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be in the courtroom if he does find out. 

'J'HE 00TJRT: Well, thRt's it, ~P.ntlemeri. 

This is a well-re~o~ized and serious cAse, ana we 

can't go about plnyine secrets on the Rspects of 

it. J am not goirig to do anything 11ntil we firf! 

some authority on the ethical responsibilitv. Mr • 

Ryder says it is an ethical point. This doesn't 

come up often enoueh to keep a catalogue of cases 

on it. At this point, we are tryin~ to find out 

whether or n.ot an attorney who has received some-

j 

I 
' I 

thing of a confidential nature from his clifmt, and/ 
i 

apparently the client does not want it disclosed or! 
! 

i 
the attorney has to keep himself from disclosin~ it: 

because of the confidential relationship between 

them and this requires him to withdraw from the 

MR. DAVIS: Is that the point we are 

talking about? 

MR. RYDER: Yes, sir. 

I 
I 
I 

case. 
i 
I 

MR. DAVIS: I will call my office. I havei 

two interns. I don't 
! 

know how long it will take. ! 

THE OOURT: Quite frankly, I'm not 

going to rely on interns. 

MR. DAVIS: But ,Judge --

MR. RYDER: The reason r was thinking about 
I 
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calling someone like him, they handle these problems 

from a teaching standpoint. I would assume he 

might have some authority he can give.to us. I 

think he could qive us some authority though right 

quick. That 1 s what he told us last night. 

'lHE CDURT: Well, do you have the United 

States Supreme Court Reports anywhere up here along 

with the --

MR. RYDER: Unless Mason might have them. 

'lHE CDURT: He might have them as a CQunty 

Judge. He·has Allen versus Illinois. 

MR. RYDER: What do you want to do? 

THE CDURT: I want some authority frolll the 

attorneys. I will just tell the Sheriff we are 

going to be a little bit late. 

NOTE: At this time a recess is taken, 

after which the hearing resumes in Chambers, 

out of the presence of the defendant and jury, 

as follows, viz: 

'IHE a::>URT: All right, gentlemen. Certair. 

matters have been brought to the attention of the 

' . ,.. 
--~ 

.i 
---
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Court. I understand from Mr. Ryder and Mr. J,ewis 

that a conflict has arisen between them and the 

defendant, Mr. Washington. The Court will take 

this matter up in Court, reserving any decision·on 

it until he hears from all parties. This case has 

been quite le·nethy, and in a mistrial at another 

time, throueh the actions of the defendant on that 

particular morning, and I believe he was mentally 

ill, we had to continue the case. We have had a 

lengthy day yesterday in getting a jury. We hAve 

finally selected the jury. I have tried to exercis1~ 

the greatest patience as humanly possible for me. 

Perhaps others have more patience, but I have 

endeavored to exercise patience. But in this 

particular case, I feel that justice for the 

Commonwealth and for the 

have a speedy tr.ial, are 

motions for continuances 

defendant, in an effort tnj 
somewhat in question. All 

have been made on behalf o I 
the defendant through Mr. Ryder. Is that correct, 

Mr. Ryder? 

MR .• RYDER:. Yes, Your Honor. 

THE COURT: Mr. Ryder, I assume has some 

law that he would present to the Court. 

MR. RYDEB: Yes, Your Honor. 

--.:__--~~~~~I-~~~~~~~~~~~..;._~~~~~~~~~~~~~~~~--.~~~ •• ~~~--~ ---. 
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I IN CHAMBERS· 

THE COURT: .From everything that has. been I 
said, the Court is not in a position to really rul~ I 
on tbe point, but in order to, I mig~t go on to say I 
that if it is. a matter of cause that falls within i 
one of the rules o.f Court, I think I am bound by it .i 

If it doesn't fall within ·one of the rules of C~urtj 
I than I think that we will have ·to proceed with the I 

case. However, I am not ruling on it. I am just I 
setting forth the disposal. We will convene Court, 

·in the presence of the defendant and discuss it. I 
MR~ DAVIS: Will the.record show that the 

Court was delayed for a period of two hours as a 

result of this? 

THE COURT: Yes. 1 want the record to 

show also that the Court has ruled on no point of 

law. The reason for the delay was counsel wanted t<~ 

give the Court some authority. 

MR •. DAVIS: That's correct. · I wanted 

that in. 

THE COURT: I understand any conflict 

between Mr. Ryder and his client, whatever it may 

be, arose last evenine;. Is that correct, Mr. Ryder 0 

MR. RYDF.R: Thia is correct. 

THE COURT: All right; sir. 
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NOTE: At this time a recess i.s 

I 
ii.I 

tr:ikc:m, 

after which the hearing resumes in the con:rtronm, 
I 
i 
I 
I 
I in the presence of the defendant, as follows~ ~iz: ' 
I 

THE COURT: Let the record show the 

' I 
I 
I 

I 
defendant is present in Court. I 

Mr. Ryder, I understand you have a motion I 
you want to make to the Court. 

MR. RYDER: Your Honor, I would move the 

Court at this time to permit me to withdrnw AA 

counsel for the defendant. I would cite to the i 
I 
I 

Court the Ru.lee of Cour-t, D'R2:110, headed Withdrawa1 

From Employment, (B) Mandatory Withdrawal. I 
There have arisen certain.irr.econciliAhlel 

i 
differences between my client and myself. T hRve n~ 

I 
I 

control oveT.' them, and as a resnlt, I am not rnent.ally 
I 

o:r physically capable of effectively rep~Psentin~ I 
Mr. Washineto:n in this trial, sir. I stAte that to\ 

I 
the Coul't as ;:i.n offiner of this Court, And.foT.' thos$ 

I reasonR, T would nsk the Court to permit me to 

withdraw and to decl.are a mistrial. 

'l'Hl<~ ~OUB'J': What is the posi tj.on of the 

d~fendant in hjA proper perAnn? 

MR. ~YnER: The defendant, 
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it, has no objection to the motion that I hav~ made, 

sir. 

THE CX>URT: Mr. Washington, what is your 

position on Mr. Ryder withdrawing as counsel? 

DEFENDANT WASHINGTON: I have no objection 

THE CX>URT: Are you asking the Court to 

relieve him as counsel? 

DEFENDANT WASHINGTON: Right. 

THE CX>URT: .t:-ardon me? 

DEFENDANT WASHINGTON: Right. 

THE COURT: Y>u are asking the Court to 

relieve Mr. Ryder. Do you all have a conf .L ict 

between you that you·don 1 t feel Mr. Ryder can ade­

quately represent you? 

DEFENDANT WASHINGTON: We have a dif f erenc 3 

of opinion about the case in general. 

THE CX>UR'I': Sheriff, hand me the book, 

please. You are looking under Mandatory Withdrawal, 

Mr. Ryder? 

MR. RYDER: Yes, sir, B~ 

THE COURT: That is permissive. 

MR. RYDER: I am sorry. 

THE CX>URT: As a result of B, you are tell-

ing the Court, as an officer of this Court, that yo\J 

are not mentally or ~hyslcally in any condition to 

~tn~ 
' 

- ---- --------'-------""'-• ----'---------'----~~ 
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efm ctively represent· the· defendant in this case? 

MR. RYDER: That's correct, Your Honor. 

THE OOURT: And the defendant is asKing 

the Court to relieve you from representing him? 

MR. RYDER: That 1 s correct, sir. 

THE OOURT: Is that right, Mr. Washington? 

DEFENDANT WASHINGTON: That•s right. 

'lHE OOURT: And you are asking ~h~ Court 

to grant a mistrial? 

DEFENDANT WASHINGTON: Right. 

THE COURT: Pardon me? 

DEFENDANT WASHINGTON: Right. 

THE OOURT: And are you,. Mr. Ryder? 

MR. RYDER: Yes, sir, Your Honor. 

'lHE COURT: You feel the mental and phy­

si~al strain would make it unreasonably difficult fOJ" 

you to carry it out? 

MR •. RYDER: I don• t think I could carry it 

out effectively. It will be impossible. 

THE COURT: Mr. Davis,. do you have any­

thing to add to the Court? 

MR. DAVIS: Judge, I recogni:l.e the posi­

tion of.the particular statute and the particular 

ruling, having read it. It is a permissive rule. 

I feel like I am in a position where I find it 

. 9 
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difficult to look into Mr. Ryder's mind to deternune 

what physical and ment·a1 strains are taking place. 

I have worked in many cases w~th Mr. ~yder, ~nd I 

have never known.him to represent anything wrong• 

fully. This case has been pendinQ for a lQng time. 

Each continuous or each mistrial, except for the 

hung jury, each has been a result of the accused. 

The Commonwealth finds itself in somewhat of a 

dileJnna. We do not want him placed in jeopardy. 

We will have to try the case sooner ·or later~ 

'lHE COURT: I have considered asking the 

accused this particular question, but the Court is 

more interested in the officer of the Courti Mr. 

Ryder, who has represented he is in a particular 

physical and mental condition. 

MR. Dl\.VIS: Judge, I can't argue against 

that point. I don•t find myself qualified to say 

what kind of physical and mental condition he is 

in. I didn't anticipate that he woulu come to 

Court and represent to the Court he didn't feel he 

was adequate: so therefore, I can only submit it 

to the Court under thvse·circumstances. 

I want the record to shc:>w the Commonwealth 

objects to tue continuance, to the mistrial, because 

of the fact the case has been kept in jeopardy. He 

->-tn 
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has represented he doesn't want Mr. Ryder as a client 

or as his attorney, mecuse me. If Mr. Ryder with­

draws from the case, it wou.Ld become a mess to 

appoint another ·counsel and have the . matter set down 

. . I for triai and. to try it as soon as possible, perhaps 

in the month of J\J.ly. 

'IHE. COURT: Gentlemen, the Court is going 

to take this mot ion under advisement. Return the 

prisoner and Court will recess. Everyone rElllain 

seated until the prisvner is returned. 

NOTE: At this tJ.tne a recess is taken, af te1 

which the hearing resumes, out of the presence of 

the jury and the defendant, as follows, viz: 

'lliE o.JURT: Gentlemen, I am not going to 

bring the defendant back in. I am not going to rule 

on anything. I want to tell the attorneys that I 

would like some citations on a mistrial. You will 

have some time to get that for me. 

MR. DAVIS: Judge, as I see it, the only 

way is to go back to Richmond. 

TriE CX>URT: I have set aside five cln70 to 

try this case. If "you have to go back to Richmond; 

........... 
---- ........ 
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go back to Richmond. I guess we can do that. 

I want some authority about ·a mistrial. I want .some 

good·, sulid law .on this. 

MR.· RYDER: Judge, do you have any idea· 
.. 

when you will want to reconvene? 

THE.COURT: As soon as all of you are.ready 

The C~urt is still in recess. I haven•t ruled on 

any points of law •. 

NOTE: At this time a recess is taken1 

after whiclt the hearing resumes, in the presence of 
' 

the defendant, as follows, viz: 

THE COURT: Let the record show the defen­

dant is present in Court. Sometime having elapsed 
j 

since we commenced this morning at 9,00 o'clock, it 

is now 3:00 o•clock or two minutes after three~ 

Mr. Ryder, is your motion still the s.ame 

as it was this morning? 

MR. RYDER: Yes, sir. 

THE COURT: I would lilce to ask you these 

questions. Does your mental or physicai condition, 

such as you mentioned, make it unreasonably difficul 

for you to carry out. the appointment of employment 
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effectively in the case of the Commonwealth of.- · . 

Virginia versus James Edward Washington? 

MR. RYDER: Yes, sir. 

THE.COURT: When did the conflict arise 

betw~en you and your client? 

MR. RYDER: .. Primarily last evening. 

THE <X>URT: It was the same at that hour. 

as it is this day? 

MR. RYDER: Yes, sir. 

THE <X>URT: You have represented to the 

Court, that. as an attorney, you do.not feel you can 

effectively represent the defendant because.of cer-

tain conflicts which have arisen between· you and 

James Edward Washington? 

' MR. RYDER: Yes, sir. 

'IHE <X>URT: Mr. Lewis, you are appointed 

co-counsel in this matter. What is your position7 

MR. Lt.'WIS: The same as Mr. Ryder• s, Your 

Honor. 

'lliE COURT: All right. Mr. Washington, you 

have heard the questions that I have asked Mr. 

Ryder. 

DEFENO.'\NT WASHINGTON: Yes. 

THE a:>URT: Do you understand these 

~ - -
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DEFENDANT WASHINGTON: I do. 

DEFENDANT WASHIN3TON: I do. 

THE .COURT: Gentlemen,· under these circum­

stances the Court or the Commonwealth, although 

ready, willing and able to try this case, has no 

alternal;ive but to grant the defense 1.s motion under 

the Rules of court cited, 211 Virginia, Page 295, 

the .Ruling DR-2:110, (B) Mandatory Withdrawal, under 

Subsection 3. The Court would like to state to the 

witnesses that Ni:. Ryder has been employed in many 

serious criminal cas.es, and to my knvwledge he has 

never made a motion of th.i.s nature before. Is that 

correct, Mr. Ryder1 

MR. RYDER: That 1 s correct,. sir. 

THE COURT: · I think this puts some credencH 

in the idea there must be some serious conflict 

between you and your:<i:lient, which would make it 

impossJ.ble fox; you rn.rt t;,o eftect ... :\ialy represent him. 

This helps me to come to that conclusion in the 

representation of Mr. Ryder, that he could not 

physically, adequately,· effectively represent the 

314 
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defendant~ and also Mr~ Lewis, who made the same 

representativn to the Court. 

All right. Sheriff, returh. the jury. 

NOTE: At this time the jury is seaLed in 

the jury box, and the hearing resumes as follows, 

Vl.Z: 

JURY PRESENT 

THE COURT: Gentlenen of t·he jury, I 

know it has been a most difficult evening and morn-

ing .for you, but it al$o has been for the Court. 

· I wish to apologize for detaining you, but somethin;i 

arose last evening and was brought to the Court•s 

attention this morning. We have been working on it 

since this morning. The conflict, having arisen 

between Mr. Ryder and his client i Mr.; Ryder being 

.the attorney· and Mr. Lewis. They have represented 

to the Court that they cannot adequately and 

effectively represent the defendant, James Edward 

Washington. Under the rules of our court, the 

Supreme Court of Virgiriia, it is encumbent upon the 

Court to declare a mistrial which means you will be 

discharged from further consideration of the case. 

The Court will have to set another day and pick 

-- --
• 4.. I.•~ -
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another jury. I apologize for the inconvenience to 

you at.this time and last ri~ght, gentlemen. I trust 

that·you will understand the situation. It was 

beyond my control. 

You may now be excused from further se .. vie·-· 

I appreciate your service· thus far,, and we regret 

the delay. You may now leave. 

NOTE: At this time the jury is discharged 

and leaves the courtroom, after which the hearing 

res~es as follows, viz: 

THE COURT: I assume under this and under 

the Rules of Court, the representations made to the 

Court, the Court will now have to appoint new coun­

sel to represent the defendant. Do you have any 

funds to employ your own counsel? 

DEFENDANT WASHINGTON: Your Honor, I. feel 

1 ike, you know,. I don 1 t need to answer that. 

THE COURT: . I beg your pardon? 

DEFEND.ANT WASHINGTON: I don~t feel I need 

to answer that, Your Honor. 

THE COURT: N! have to have an attorney for 

I 

I 
i 

,I 
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