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APPENDIX 1 

BILL OF COMPLAINT 
(Allega~ions are as follows) 

Your complainants respectfully show the following case: 

1. The complainants are property owners in the Blue Ridge Shores 

Subdivision, Louisa County, Virginia, and are as such, members of 

I 
Blue Ridge Property Owners Association, Inc. 

2. The defendant, Blue Ridge Property Owners Association, Inc., 

is a non-stock corporation, organized and existing under the laws of 

I 
the State of Virginia. 

3. The defendants, George C. Long; Tilden Grant, Leo Gross, 

Joseph A. Tosti, Dorothy Behncke, Harry D. Knauf, Spencer Marlow, 

and Chatles E. Moyer, were elected Directors of Blue Ridge Property 

Owners hssociation, Inc., in el~ctions that have heretofore been held 

by_this Honorable Court to have been illegally held. 

4. The defendants, S. F. Stoneburner, Charles E. Moyer, George C. 

Long, Glenn McWhorter, Joseph A. Tosti, Russell D. McDonald, William 

Budowitlz, Spencer Marlow, and Edward G. Whi ~e, were heretofore elected 

as Dirjctors of Blue Ridge Property Owners Association, Inc., at mem­

bershiJ meetings held prior to March 1, 1971, and except as to those 

named Jn this paragraph who, also, served as Directors subsequent to 

March ~' 1971, the terms of office for which such Directors were 

I 
elected had ended, all of such Directors being elected in similar 

illegally held elections. 

5j Following a bearing held in this Court, wherein the defen­

dant, Blue Ridge Property Owners Association, Inc., was plaintiff 

I -
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against several defendants, this Court considered action taken by the 

illegally elected Board of Directors then in office, and ruled that 

the then acting Board of Directors had been illegally elected, and 

that the Board was without authority to take the action in reference 

to its members undertaken by the then acting Board of Directors. 

The ruling of this Court was on December 7, 1973. This Court suggest­

ing that a meeting of members be promptly held to elect all new Directors. 

6. Notwithstanding such suggestions and in complete disregard 

of its responsibilities, and in an effort to usurp authority it did 

not hold, the then acting Board of Directors without authority to 

so act 1, turned over the affairs of Blue Ridge Property Owners Asso­

ciation, Inc.~ to the Board of Directors that had been in office 

prior to March 1, 1971, and this Board of Directors that had been 

acting prior to March 1, 1971, resumed office without authority to 

act. as Directors, and ha,ve since acted as the Board of Directors to 

conduct the a,ffairs of Blue Ridge Property Owners Association, Inc. 

7o Rather than then attempting to hold an election of the 

members of the Association under the By-Laws that had been adopted 

in previous years and under which the Blue Ridge Property Owners 

Association, Inc., had been governed, and which had been approved 

by this Court in the trials held on December 7, 1973, the then 

acting Board of Directors on December 26, 1973, adopted new By-Laws 

to be effective on January 1, 1974, a copy of which is attached 

hereto, marked "Exhibit A." 

8. Your complainants allege and believe that the acting Board 

of Directors was without authority to adopt such By-Laws, and that 
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the By-Laws as adopted are arbitrary, unreasonable, illegal and par-
j . 

ticularly put unreasonable restrictions on the members of Blue Ridge 

Propert} Owners Association, Inc., in the conduct of elections at 

its annial meetings, such as is provided under Article V, Section 9, I -
which first stated in part, that "On issues which are proper sub-

jects fbr a membership vote., any member may vote either in person 

or by ploxy". When inquiry was made to the Board of Directors as to 

whether or not proxy votes would be permitted at the election of 

Directors, the complainants are advised that the then acting Board 

of DireJtors amended-the above quoted portion of the By-Laws to 
I 

state, ion issues.other than·election of the Board of Directors, which 

are proper subjects for a membership vote, any member may vote either 

in persJn or by proxy". Your complainants are advised that the 

officerJ of the Association do not plan to permit proxy votes in 

the elejtion, although the By-Laws of the Association adopted and 

revisedJ effective January 8, 1966, that this Court ruled to be the 
I 

proper By-Laws of the Association in the hearings held on December 7, 

1973, pjovided for all voting at the annual meeting of members to be 

permittJd to be either in person or by proxy, a copy of the said 

By-Laws adopted or revised January 8, 1966, being attached hereto, 

marked 'jExhibit B". The said Section 9, also, provides that the 

proxy held by the member must be surrendered to the Secretary of the 

Associajion, thereby depriving the member and the proxy holder of the 

member 1 J proxy, and requiring that it be turned over to the then exist­

ing manJgement of the Blue Ridge Property Owners Association, Inc. 

There ~e other numerous unreasonable restrictions and requirements 

on the members in order to vote, one of which, requires that ballots 
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at the annual meetings be collected in not more than fifteen minutes, 

and that the polls would be declared closed after fifteen minutes had 

elapsed from the time the presiding officer calls for ballots, and 

prohibits members from receiving ballots at the annual meetings, unless 

written request has been made to the General Manager at least seven 

days prior to the annual meeting for a replacement ballot, and other­

wise requiring that the member vote by mail under conditions estab­

lished in the By-Laws. 

9. The Secretary of Blue Ridge Property Owners Association, Inc., 

Edwin M. Berrien, prepared and mailed, what is assumed to be an 

official "Notice of Annual Meeting Ballot Information", some of your 

co~plainants having first received such Notice with Ballot Informa­

tion on April 18, 1974, and some still not having received such 

Notice, Ballots and Materials as of the date this suit is being filed 

on April 19, 1974. A copy of the "Notice of Annual Meeting Ballot 

Information" is attached hereto, marked "Exhibit C", and among other 

things, the official notice of the election, which was presumably 

sent out at the expense of the members of the Association, states, 

"We urge you to vote for the entire slate as it is endorsed by your 

board. If, however, you wish you may vote for any nine of the nomi­

nees or may write in the names of other candidates". Enclosed in 

the envelope received by mail with the "Notice of Annual Meeting 

Ballot Information", was a 111974 Official Ballot", and this Ballot 

states on the Ballot "Candidates Endorsed by your Board of Directors", 

which lists nine candidates in, apparently, alphabetical order, and 

then lists "Other Candidates Nominated" below these names in a 
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separate alpha.betical listing, a copy of said Ballot being attached 

hereto' marked "Exhi·bi· t D". Al 1 d tt h d so, enc ose was a proxy, a ac e 

hereto, marked "Exhibit E", requesting that the members give their 

proxies to the defendants, S. F. Stoneburner, William Budowitz, or 

Joe Tosti, to vote on all matte.rs which are proper subjects for 

membership vote, the meeting to be held on May 18, 1974, except that 

it is stated that the proxy in no way vests any authority to cast 

votes for the election of the Board of Directors, ·and the proxy pro-

vides for it to be returned to and with postage to be· paid by Blue 

Ridge Property Owners Association, Inc., in care of Robert M. Mussel-

man, Esquire, the Statutory Agent. It is believed and alleged that 

these items were prepared, printed and mailed at the expense of 

Blue Ridge Property Owners Association, Inc., and in turn by its 

members throilgh assessments and dues, and it is apparent that these 

documents are not for the purpose of conducting an unbiased and 

properly held election, but for the purpose of attempting to control 

the 'election of Directors at the meeting to be held on May 18, 1974 ·, 

as well as the conduct of any other business affairs that may come· 

before such meeting. 

10. The By-Laws attempted to be adopted by the acting Board of 

Directors and the election procedures adopted, would permit ballots 

to be cast by other parties than the members entitled to vote, and 

there would be no control or check that candidates "Not in good 

standing" with the Board of Directors, or acting management, could 

make certain that the ballots being cast are cast by the members I . 

themselves, or by their duly appointed proxy. The By-Laws provide 

and. the materials received in the mail have a stamped envelope 

-5-



addressed back to Mr. Edwin Morris, c/o National Bank & Trust Co., 

'Louisa, Virginia, 230~3, a copy of which is attached hereto, marked 

"Exhibit F", and another envelope was enclosed in which the Official 

Ballot is to be placed and sealed, and, apparently, put in the envelope 

addressed to Mr. Edwin H. Morris, a copy being attached, marked 

"Exhibit G". 

11. No information is given to iden.tify or describe the candidates, 

other than to show those who are "Endorsed by your Board of Directors", 

and nothing enclosed in the instructions informed the members that 

they will not be permitted to give proxies to others to attend the 

annual meeting. The By-Laws attempted to be adopted, effective Decem­

ber 26, 1973, have not been published, or made available to the mem­

b~rs, your complianants having to borrow a copy'of the By-Laws from 

the office of Blue Ridge Property Owners Association, Inc., from which 

a copy was made, since the copy obtained by your complainants had to 

be returned. It is alleged that the By-Laws attempted to be adopted 

by the acting Board of Directors have purposely not been published, 

or made available to the members, and that they are so involved, 

restrictive and lengthy that they would tend to make it impossible 

for the average member to act under them, or to understand them. 

12. Over a period of a number of years, your complainants have 

attempted to obtain financial reports from the.existing management of 

Blue Ridge Property Owners Association, Inc., an accounting of expen­

diture of dues, special assessments, and to require that un-used 

special assessments be refunded, in accordance with the conditions 

under which special assessments were collected. The acting Directors, 
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who have usurped the Association's affairs, without authority, and the 

Directors who turned over the affairs of the Association to these 

acting Directors, have caused illegal payments and expenditure of 

the Association's funds to be made, for which, each of the Directors 

who have so acted would be personally responsible for an accounting 

to the defendant, Blue Ridg.e Property Owners Association, Inc. , and 

to its members. 

13. The complainants are incurring expenses in attempting to 

require the defendants to conduct the affairs of Blue Ridge Property 

Owners Association, Inc., in a lawful and proper manner. 

14. The complainants allege that none of the acting Directors 

or Officers have been properly or validly elected, and the actions 

of those who have acted as Directors are illegal, and oppressive, 

and under the provisions of the Code of Virginia, Section 13.1-221, 

your complainants are authorized to bring this suit, and this Court 

bas jurisdiction to-determine if the acting Directors of Blue Ridge 

Property Owners Association, Inc., were validly and properly elected 

and are properly holding office, and to order a new election under 

the supervision and guidance of the Court, and to further restrain 

the acting Directors and Officers.of Blue Ridge Property Owners Asso-

ciation, Inc., from conducting an unlawful and improperly held elec-

tion, and under the provisions of Virginia Code Section 13.1-257, 

this Court bas authority to appoint one or more receiver~ to protect 

the assets and affairs of the Association, and to supervise the 

management and affairs of the Association until such time as the 

interest of the members of the Association can be protected by its 
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own management. 

WHEREFORE, your complainants pray that a temporary injunction be 

immediately granted them restraining and enjoining the defendants, or 

any of them, from conducting or holding the election as planned on 

May l8, l974; that this Honorable Court may appoint receivers to conduct 

a properly held election fo;r- the Association; that after the properly 

held election elects a new Board of Directors, that the Board of Direc­

tors and Officers it may select, or designate, shall make an investi­

gation into the affairs of Blue Ridge Property.Owners Association, 

Inc., and report unto the Court its findings, so that the Court may 

make such adjudication as may be appropriate to protect the interest 

of your complainants and the other members of Blue Ridge Property 

Owners Association, Inc., similarly situated, that if it is found 

that any of.the defendant Directors permitted or authorized an 

illegal expenditure of the Association's funds, that such of them as 

may be responsible for such unlawful or improper expenditure be 

held responsible to Blue Ridge Property Owners Association, Inc., for 

refund of such expenditures; that the expenses incurred by your complai­

nants in bringing and conducting, including reasonable counsel fees, 

be charged against such of defendants as may appear proper, and that 

your complainants may have such other, further and general relief 

as the nature of their case may require. 
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.APPENDIX 2 

(ANSWER OF 1973 BOARD OF DIRECTORS) 

·Comes now Leo Gross, Joseph A. Tosti, Dorothy Behncke, and Harry D. 

Knauf, some of the defendants named in the above captioned action, and, 

for answer to the Bill of Complaint heretofore served on them herein 

say as follows: 

1. Defendants neither admit nor deny that the complainants are 

owners of lots in the Blue Ridge Shores Subdivision, Louisa County, 

Virginia, since they have not searched the records of the Clerk's 

Office of the Circuit Court of Louisa County in order to ascertain 
\ 

whether the complainants are record.property owners in the Blue 

Ridge Shores Subdivision. Defendants deny the implication in para-

graph one of complainants' Bill of Complaint that, ownership of 

property in Blue Ridge Shores Subdivision by itself makes the com-

plainants members of Blue Ridge Property Owners Association, Inc. 

2. The defendants admit the allegation in paragraph two of 

complainants' Bill of Complaint. 

3. Defendants admit the allegations of paragraph three of 

complainants' Bill of Complaint. 

4. Defendants neither admit nor deny the allegations .in para-

graph four of complainants' Bill of Complaint since said allgations 

do not pertain to them. Joseph A. Tosti denies 'that he was elected 

prior to March 1, 1971. 

5. Defendants neither admit nor deny any allegations which 

might be set forth in paragraph 5 of complainants' Bill of Complaint 

since the Order ent.ered by the Circuit Court of Louisa County in connec-
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tion with the case tried before it on December 7, 19:73, speaks for 

itself. 

6. Defendants deny that they have disregarded their respon-
I 

sibilities or made an effort to usurp authority they did not hold. 

Defendants admit that they did turn back the affairs of the Associa-

tion to the Board of Direct,ors who were elected and serving as of 

March 1, 1971. However, defendants deny that they were without 

authority since this Court specifically rule:! in the case styled Blue 

Ridge Property Owners Association, Inc.,.!.·, Lloyd K. Morris, et al. 

that the Board of Directors in office as of March 1, 1971, is the 

duly constituted Board of Directors until a new Board of Directors 

has been elected by the membership. 

7. Defendants have no knowledge of which By-Laws the complai-

nants are referring to in their allegations in paragraph seven of 

their Bill of Complaint, and again believe ithat the Order entered 

by this Court in connection with those cases speaks for itself. 

8. Defendants neither admit nor deny the allegations of para-

graph eight of the Bill of Complaint since they do not pertain to 

them. 

9. Defendants neither admit nor deny the allegations of para-

graph nine of the Bill of Complaint since they do not pertain to 

them. 

10. Defendants neither admit nor deny the allegations of para-

graph ten of the Bill of Complaint since said allegations do not 

pertain to them. 

11. Defendants neither admit nor deny the allegations of 

paragraph eleven of the Bill of Complaint since said allegations do 
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not pertain to them. 

12. Defendants neither admit nor deny the allegation contained 

in paragraph twelve of the Bill of Complaint concerning complainants' 
I 

attempts to obtain financial data and refun~s of un-used special 

assessments but would note that requests for financial data by mem-

bers have been honored in tpe past, that Financial Reviews of the 

' books and records of the Association have been conducted by an inde-

pendent Certified Public Accountant, and that said Written Financial 

Reviews have been made available to the membership. 

Defendants deny that illegal payments ,and expenditure of the 

Association's funds have been made. 

13. Defendants neither admit nor deny the allegations of para-

I 
graph thirteen since they have no knowledge of what expenses complai-

nants incur. 

14. Defendants deny the allegations of paragraph fourteen of 
I 

the Bill of Complaint which state that none of the Directors or 

Officers have been properly or validly elected and that the actions 

of the Directors are illegal and oppressive. 

Defendants neither admit nor deny the' allegation in paragraph 

fourteen of the Bill of Complaint that the provisions of the Code of 

Virginia, Section 13.1-221 authorize the complainants to bring this 

suit or that this Court has jurisdiction to determine if the acting 

Directors of the Association were validly .and properly elected and 

are properly holding office since these issues and related issues 

were determined at a hearing before the Hon. David F. Berry on 

April 30, 1974. However, defendants deny that Section 13.1-221 of 
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the Code of Virginia authorizes any of the other relief prayed for 

by the complainants in their Bill of Complaint and since their acts 

are not ~llegal, fraudulent, or oppressive, defendants deny that 

Section 13.1-257 of the Code of Virginia gives this Court jurisdiction 

to appoint receivers to supervise the management and affairs of the 

Association. Finally, defe~dants deny that any statutory provision 

cited by the Bill of Complaint gives this Court authority to grant any 

other relief which the complainants pray fbr in their Bill of Complaint. 

WHEREFORE, your defendants pray that the complainants' Bill of 

Complaint now be dismissed in its entirety and that this Court award 

each defendant named in complainants' Bill of Complaint all costs 

which have been incurred in defending this action. 
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APPENDIX 2 

(ANSWER OF 1971 BOARD OF DIRECTORS) 

Comes now S. F. Stoneburner, Glenn McWhorter, Joseph A. Tosti, 

Russell D. McDonald~ William Budowitz, and Edward G. White by counsel~ 

some of the defendants named in the above captioned action, and, for 

answer to the Bill of Compl~int heretofore served on them herein say 

as follows: 

1. Defendants neither admit nor deny that each of the complainants 

are owners of lots in the Blue Ridge Shores Subdivision, Louisa County, 

Virginia, since defendants have not searched the records of the Clerk's 

Office of the Circuit Court of Louisa County, Vir~inia, in order to 

ascertain whether each of the complainants are record property owners 

in the Blue Ridge Shores Subdivision. Defendants deny the implication 

in paragraph one of complainants' Bill of Complaint that ownership of 

property in Blue Ridge Shores Subdivision by itself, makes the complai-

nants members of Blue Ridge Property Owners Association, Inc. 

2. Defendants admit the allegation in paragraph two of complai-

nants' Bill of Complaint. 

3. With the exception of Joseph A. Tosti, defendants neither 

admit nor deny the allegation of paragraph three of complainants' Bill 

of Complaint since said allegation does not pertain to them. Joseph A. 

Tosti admits the allegation in paragraph three. 

4. Defendants deny that part of.the allegations in paragraph 

four of complainants' Bill of Complaint which names the individual 

Directors elected at membership meetings held prior to March 1, 1971, 

insofar as said.allegations name Joseph A. Tosti as an individual 
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eledted prior to March 1, 1971. Defendants deny that the terms of 

offLe for the individuals named as Directors elected prior to March 1, 

197~, in paragraph four had ended since said Directors were elected 

by Jhe membership to serve until their successors were elected and 

qua~ified. Defendants deny the allegation .in paragraph four of com­

plainants' Bill of Complai~t that ~he individuals named in paragraph 

fouJ were elected Directors in illegally held elections. 

5. Defendants neither admit nor deny any allegatidn which might 

be set forth in 

sinle the Order 

cojection with 

for itself. 

paragraph five of complainants' Bill of Complaint 

entered by the Circuit Court of Louisa County in 

the case tried before it on December 7, 1973, speaks 

6. Defendants deny that any of them, either individually or 

col ectively, have disregarded their responsibilities or made an 

effbrt to usurp-authority th~y did not hold. Defendants admit that 

the Board of Directors in office on December 7, 1973, did turn back 

the affairs of the Association to the Board of Directors who were 

e1Jcted and .serving as of March 1, 1971. Defendants further admit that 

. ·thJs Board o~ Directors has been operating as the Board of Dire~tors 
siJce the affairs of defendants were turned back to it~ however, 

I 
defendants deny that either Board of Directors was without authority 

silce this Court specifically ruled in the case styled Blue Ridge 

PrJperty Owners Association, Inc., v. Lloyd!· Morris, et al. that 

thl Board of Directors in office as of March 1, 1971, is the duly 

colstituted Board of Directors of the Association with authority to 

ac~ until a new Board of Directors has been elected by the member-
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ship of the Association and qualified. By way of further answer defen-

dants would note that this Court did, at a hearing on April 30, 1974, 

in connection with this suit, rule that the Board of Directors named 

in paragraph four of this Bill of Complaint is the Board of Directors 

which shall remain in office until it is replaced by a duly constituted 

and qualified Board of Directors. 

7. Defendants have no knowledge of which Bylaws the complainants 

are referring to in their allegations in paragraph seven of their Bill 

of Complaint; however, defendants believe that the Order entered by 

this Court in connection with those cases referred to by complainants 

in paragraph seven speaks for ·itself. Defendants admit that they 

adopted new Bylaws on December 26, 1973, to be effective on January 1, 

197~, and allege that these are the proper Bylaws of the Association 

since said Bylaws were adopted by a properly constituted and acting 

Board of Directors. 

8. Defendants deny that they were without authority to adopt 

Bylaws and deny that the Bylaws adopted by them are arbitrary, unrea-

sonable, illegal and that they put unreasonable restrictions on mem-

bers of the Association in the conduct of elections at annual meetings. 

Defendants admit the allegation of paragraph eight of the Bill of 

Complaint which alleges that they a.mended the Bylaws to state "On 

issues, other than the election of the Board of Directors~ which 

are the proper subjects for a membership vote, any member may vote 

either in person or by proxy." 

Defendants deny the allegation of paragraph eigh~ of complai-

nants' Bill of Complaint which alleges that Section 9 of the Bylaws 
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provides that the proxy of a member must be surrendered to the Secre-

· tary of the Association. By way of further answer, defendants would 

note that the portion of Section 9 of the Bylaws which complainants 

refer to requires that proxies "shall be filed with the Secretary of 

the Association and by him entered of record in the minutes of the 

meeting at which such proxy, is voted." By way of explanation, defen-

dants would note that such a procedure is standard in all corporations 

and is designed to notify management only of the number of proxies 

held.by a particular individual so it will know the number when he 

votes his proxies on issues and will not have to verify the number 

of proxies held when the vote is called. 

Defendants deny that its Bylaw provisions require that ballots 

cast at the annual meeting for election of Directors be collected in 

not more than fifteen minutes. Instead, the Bylaws provide that me:m-

bers shall have a period of fifteen minutes after the call for ballots 

"to come forward with ballots to be cast." By way of further answer~ 

def,endants would call to the· Court's attention a letter from Mr. 

Robert M. Musselman, counsel for the Association, to Mr. W. W. Whitlock, 

counsel for the complainants, dated April 3, 1974, in which letter 

(Exhibit 1 attached hereto) Mr. Musselman stated "Sufficient time will 

be allowed on the day of election to receive ballots from all those 

present who wish to deliver them in person •.• " 

Defendants deny the allegation of paragraph eight that the Byla•s 

prohibit members from receiving ballots at the annual meeting of mem-

bers and again refer to Mr. Musselman's letter of April 3, 1974, which 

I 

states ". . . and a supply of blank ballots will be available for the 
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the mail." Finally, defendants woul!l respectfully suggest that the . ' ' 

complainants misread the Bylaw provision requiring seven days notice 
' 

to tre General Manager since this provision deals with the situation 

in which a member does not receive a ballot packet in the mail, which 

balJJot packets are mailed out not less than thirty (30) days prior to 

the annual meeting. 

9. Defendants admit the allegation of paragraph nine of the Bill 

of Complaint which alleges that the Secretary of the Association sent 

out a Notice of Annual Meeting Ballot Information but neither admit 

norrdeny any allegation concerning the time of receipt of the Notice 

of Annual Meeting Ballot Information by any of the complainants. 

1 

Defendants admit· the statements made by the complainants in para-

graph nine of their Bill of Complaint dealing with the material sent 

out with the Notice of Annual Meeting Ballot Information except insofar 

as those statements allege that the proxy, marked "Exhibit E" in com-

plaanants' Bill of Complaint, requests members to give their proxy to 

S. ~. Stoneburner, William Budowitz, or Joe Tosti, which statements 

def:endants deny since said proxies only give members the opportunity 

to designate the indiviuals named and make no request. 

Defendants admit the allegation of paragraph nine of the Bill of 

Co~plaint that the items sent out with the Notice of Annual Meeting 

Ballot Information were prepared, printed, and mailed at the expense 

of the Association; but, defendants deny the last statement in para-

graph nine of the Bill of Complaint which states, 

that these documents are not for the purpose of 
conducting an unbiased and properly held election, 
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but for the purpose of attempting to control the 
election of Directors at the meeting to be held 
on May, 18, 1974, as well as the conduct 6f any 
other business affairs that may come before such 
meeting. 

10. Defendants deny the allegation contained in the first sen-

tence of paragraph ten of the Bill of Complaint and by way of further 

ansjer would again refer to.Mr. Musselman's letter of April 3, 1974, 

I 
to Mr. Whitlock which states, in part, 

The representatives of all candidates for office 
will have an opportunity to designate observers 
'to oversee the receiving of ballots arid the tallying 
of the votes. 

Defendants admit the statements made in the second sentence of 

paragraph ten of the Bill of C~mplaint. 

11. Defendants admit the allegation of paragraph eleven of the 

Bill of Complaint which states that no information is given to iden­

tift or describe the candidates on the ballots; however, defendants 

I . 
would by way of further answer, inform the Court that a synopsis of 

I . 
·each candidate's background and qualifications, prepared by the candi-

datl, wa~ published in the Shoreline, which is the official publica­

tiob of Blue Ridge Property Owners Association, Inc. 

l Defendants admit the allegation in paragraph eleven which states 

th~ nothing is enclosed in the instructions to inform members that 

the~ will not be permitted to give proxies to others to attend the 

anJual meeting; on the contrary, the proxy enclosed in the ballot 

padket indicates that members may give their proxies to others to 

voJe at the annual meeting of members. 

Defendants deny that the Bylaws have not been published and 

made available to members and note that complainants' pleading 
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itself admits that complainants were given access to a copy of the 

Bylaws upon request. Defendants further deny the allegation that the 

Bylaws have purposely not been published and the allegation that the 

Bylaws are so involved, restrictive, and lengthy that it would be 

impossible for the average member to act under them or to understand 

them. 

12. Defendants neither admit nor deny the allegation contained 

in paragraph twelve of the Bill of Complaint concerning complainants' 

attempts to obtain financial data and refunds of uri-used special 

assessments since they have no specific knowledge of such attempts but 

would note that request for financial data by members have been 

honored in the past, that Financial Reviews of the books and records 

of the Association have been conducted by an independent Certified 

Public Accountant, and that said written Financial Reviews have been 

made available to the membership of the Association. 

Defendants deny that illegal payments and expenditures of the 

Association's funds have been made. 

13. Defendants neither admit nor deny the allegations of para­

graph thirteen since they have no knowledge of what expenses complai­

nants incur. 

14. Defendants deny the allegations of paragraph fourteen of 

the Bill of Complaint which state that none of the Directors or Offi­

cers have been properly or validly elected and that the actions of 

the Directors are illegal and oppressive. 

Defendants neither admit nor deny the allegation in paragraph 

fourteen of the Bill of Complaint that the provisions of the Code of 
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Virginia, Section 13.1-221 authorize the complainants to bring this 

suik or that this Court has jlirisdiction to determine if the acting 

Di1ectors of the Association were validly and properly elected and are 

prJperly holding office since these issues and related issues were 

de,ermined at a hearing before the Hon. David F. Berry on April 30, 

. 19,4. However, defendants aeny that Section 13.1-221 of the Code of 

Vi,ginia authorizes any of the other relief prayed for by the complai­

nants in their Bill of Complaint and since their acts are not illegal, 

I fraudulent, or oppressive, defendants deny that Section 13.1-257 of 

thl Code of Virginia gives this Court jurisdiction to appoint receivers 

to supervise the management and affairs of the Association. Finally, 

defendants deny that any statutory provision cited by the Bill of 

colplaint gives this Court authority to grant any other relief which 

th1 complainants pray for in their Bill of Complaint. 

WHEREFORE, your defendants pray that the complainants' Bill of 

Complaint now be dismissed in its entirety and that this Court award 

eabh of the defendants nruned in complainants' Bill of Complaint all 

cobts which have been incurred by th~m in defending this action. 
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APPENDIX 3 

FINAL DECREE 

This cause came on the 9th day of July, 1974, to be heard again 

upon the Complainant's Bill'of Complaint, the answers of twelve of the 

thijteen Defendants who have been served, and Complainant's Motion to 

Enjlin temporarily the holdfng of the annual membership meeting of Blue 

Ri~e Property Owners Association, Inc., (hereinafter referred to as 

BRPbA), the hearing previously held on the said Motion on April 30, 

I 
197t, at which the Motion was denied, the Reports of the two Special 

Commissioners appointed by this Court to supervise the conduct of the 

sai~ election of members of the Board· of Directors of BRPOA, the evi­

denle heard ore tenus, the memorandum of law filed by counsel for the 

Com~lainants and counsel for the respective Defendants, and the matter 

of certifying the results of the said election was argued by counsel. 

Upon consideration whereof the following rulings are made: 

1. The Motion of the Complainants to enjoin temporarily 
the annual meeting of BRPOA should be denied and said 
annual meeting should go forward as scheduled on May 18, 
1974. 

2. The Board of Directors of BRPOA in office as of April 
30, 1974, is the duly constituted Board of Directors.of 
BRPOA with authority to act until its successors are 
elected and qualified. 

3. Robert M. Musselman and W. W. Whitlock are appointed 
Special Commissioners of this Court with the duty of super­
vising the election of Directors at the annual meeting on 
May 18, 1974, and reporting to this Court with respect to 
said election: (1) Any ballot challenged;.(2) Any right 
to vote denied or restricted; (3) All objections made by 
any member at the election; (4) Any proxies denied or 
rejected; and (5) Any person denied the right to vote. 

4. Blue Ridge Property Owners Association, Inc., shall 
permit any candidate for the office of Director or any 
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member to make use of its facilities for the purpose of 
obtaining a current and accurate mailing list of the members 
of the Association. 

5. Said Special Commissioners shall report hereunder on June 4, 
1974. 

And it appearing that said Special Colilmissioners did report to 

this Court on June 4, 1974, concerning the election held on May 18, 1974. 

And it further appearing from said report that one slate of nine Direc- · 

tors would be elected if this Court rules that only those votes cast 

by tembers in person or by mail ballot (as provided in BRPOA's 

By-Laws) may be counted and that another slate of candidates (includ-

ing only three of the same persons) would be elected if this Court 

rules that certain ballots sought to be cast by proxy, which use of 

prokies the By-Laws of BRPOA specifically prohibits, are to be counted, 

in lddition to ballots cast in person and by mail. And it appearing 

froL the reports of the Special Commissioners that the issue of which 

slale of candidates should be certified by this Court as the properly 

elebted Board of Directors of BRPOA would be determined by a ruling 
. I 
from this Court as to whether the ballots sought to be cast by proxy 

I sho~d be counted, this Court directed counsel for both the Complai-

nants and the respective Defendants to prepare and file written memoran­

dum's of law on the issue of the use of proxies to cast ballots and set 

JuJ.,~ 9, 1974, for a hearing on the said issue. 

J 
And on the 9th day of July, 1974, this Court duly considered the 

wr tten memorandums of counsel and heard arguments of counsel for both 

thJ Complainants and the respective Defendants on the issues raised in 

sa~d memorandums. Upon consideration thereof the Court does hereby 

m~e the following findings of fact and rulings with respect thereto: 
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1. An owner of property in the Subdi~ision known as Blue Ridge 
Shores must apply for and be~ome a member of Blue Ridge 
Property Owners Association, Inc., which membership is manda­
tory and becomes a covenant running with the ownership of land, 
since, by contract, a member cannot resign his membership while 
he still owns property at Blue Ridge Shores. 

2. As a result of such contract and such covenants, assess­
ments may be made personally and against the real estate owned 
by the members in the ~lue Ridge Shores Subdivision, such 
assessments being obligations upon which judgment liens may 
be obtained against the real estate of the members, which 
would subject a member's real estate to judicial sale unless 
satisfied. 

3. Because of the mandatory membership requirement and the 
power of BRPOA to levy assessments, there are certain constitu­
tional rights involved which are not generally involved in a 
non-stock corporation, and that these constitutional rights 
are related to the ability of a member to vote in the election 
of members to the Board of Directors of BRPOA, the members' 
ownership of property, and the burdens placed on a member's 
property. 

4. The By-Laws of BRPOA which governed the election of 
Directors at the annual meeting on May 18, 1974, permitted 
every member of BRPOA to vote either in person or by mail 
ballot, regardless of whether or not members had paid all of 
their dues and assessments, the Board of Directors of BRPOA 
having previously corrected (by an amendment adopted in 
December, 1973) a provision in its By~Laws, which this Court had 
held to be illegal, which had conditioned voting on payment 
of dues and assessments. 

5. As the reports of both Special Commissioners indicate, 
certain proxies were offered at the annual meeting on May 18, 
1974, contingent on the holder being allowed to cast the 
vote of the members giving the proxies, of which proxies 
approximately sixty-four (64) were given by members who did 
not cast official ballots in the election of Directors, and 
that these proxies were rejected by the Chairman of the 
meeting since the By-Laws of BRPOA specifically prohibit the 
use of proxies in the election of Directors. 

6. Although Section 13.1-217 of the Code of Virginia speci­
fically provides that the By-Laws of a non-stock corporation 
may prohibit voting by proxy and specifically provides that 
a non-stock corporation may provide for the election of 
Directors by mail ballot, since this 1case has been brought 
by Complainants under Section 13.1-221 of the Code of Virginia, 
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under which equitable relief is authorized, this Court 
finds that the constitutional considerations involved justify 
its use of equity powers in contravening the provisions of 
Section 13.1-217 of the Code of Virginia and the By-Laws of 
BRPOA to allow the sixty-four (64) prbxy votes offered at the 

I 
annual meeting of BRPOA to be counted toward the election of 
Directors of BRPOA. 

Accordingly, it is hereby ADJUDGED, ORDERED, and DECREED that the 

folll.owing list of individua;ts is hereby de,clared by this Court to be 

the duly elected Board of Directors of Blje Ridge Property Owners 

Aslociation, Inc.; as a result 'or its annual election 

19714: 

Directors elected for a term of three years: 

I 
1. Tilden Grant 
2. James W. Breeden 
3. · Charles W. Ale 

Directors elected for a term of two years: 

4. Paul E. Snyder 
5. A. Lewis Miller 
6. Conrad Bailer 

Directors elected for a term of one year: 

7. Joyce A. LeVay 
8. Robert B. Stocks, Jr. 
9. Melva M. Rowe 

held on May 18, 

And it appearing that the Defendants herein have indicated an 

intention to appeal this Court's decision in confirming the election 

asJDirectors of the persons naliled above, lo the Supreme Court of 

Vi.ginia, it is hereby ADJUDGED, ORDERED, ~and DECREED that the ruling 

of this Court is hereby stayed pending final determination of the 

said appeal, provided formal notice of appeal is timely filed and the 

pelition for appeai is diligently and timely pursued, that for so long 
I 

as the judgment herein remains suspended the Board of Directors serving 
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prior tQ the annual meeti_ng of. BRPOA on May 18, 1974, shall remain 

in office with full authority to operate BRPOA ,during the pendency of 

the appeal, and provided that an appeal bond with approved surety in 

the principal amount of Five Thousand Dollars ($5,000.00), condi-

tioned as required for a supersedeas bond, according to the requi-

sites of Section 8-477 of the Code of Virginia, be given within fifteen 

(15) days from entry of this decree. 

And the respective Defendants herein who have filed their answers 

objected and duly excepted to this Court's rulings. 

And the Complainants, by counsel, objected and excepted to the 

Court's ruling in holding that the Directors of the corporation as 

existed as of March 1, 1971, were the duly elected and acting Directors 

of the corporation prior to the election held May 18, 1974, and that 

they continue in office until the final determination of the appeal of 

this decree. And the Complainants, by counsel further objected and 

excepted to the Court's recognizing By-Laws passed by the acting 

Board of Directors as having been validly adopted and as being the proper 

By-Laws under which the election of Directors could be conducted. 

This is a final decree, and endorsement of counsel is dispensed 

with.. 

ENTER: /s/ David F. Berry 
JUDGE 

DATE: August 9 2 1974 
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APPENDIX 4 

NOTICE OF APPEAL 

Comes now Blue Ridge Property Owners Association, Inc., a Virginia 

non-stock corporation, one defendant in the above captioned case, and 

George C. Long, Leo Gross, Dorothy Behncke, Spencer Marlow, S. F. Stone-

burner, Edward G. White, Joseph A. Tosti, Harry D. Knauf, Glenn McWhorter, 

and William Budowitz, some of the individuals named as defendants in the 

above captioned case, and give notice that they intend to apply for an ap-

peal with supersedeas to the Supreme Court of Virginia from a final decree 

entered by the Circuit Court of Louisa County, Virginia, on the 9th day 

of August, 1974, in the above captioned case. 

It should be noted for purposes of the record that Russell D. McDonald, 

one of the defendants in the above captioned case, did not elect to appeal 

the final decree and will, therefore, be shown as an appellee, should the 

Supreme Court of Virginia grant an appeal. 

It is further noted for purposes of the record that Charles E. Moyer, 

one of the individuals listed as a .defendant in the initial Bill of Com-

plaint, was never served with process; accordingly, he was not subject to the 

jurisdiction of the Circuit Court of Louisa County in the above captioned 

case, is not bound, as an individual defendant, by the final decree of the 

Circuit Court of Louisa County, and is; therefore, not a person who can 

properly be a party to an appeal of said Court's decision to the Supreme 

Court of Virginia. 

Finally, it is noted for purposes of the record that Tilden Grant, 

who was one of the defendants named in the above captioned case, even 

though he testified as a witness that he had actively solicited signatures 

of the complainants on the.initial Bill of Complaint in the above captioned 
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case, elected not to be represented by counsel in the Circuit Court of 

Louisa County and did not answer the Bill of Complaint which he solicited. 

Accordingly, said Tilden Grant is in default and his position before the 

Supreme Court of Virginia, should an appeal be granted, would, presumably, 

be that of an appellee. 

. 
ASSIGNMENTS OF ERROR 

The Circuit Court of Louisa County, Virginia, with the Hon. David 

F. Berry presiding, erred in handing down the decision represented by the 

Final decree of August 9, 1974, in the above captioned case in the follow-

ing particulars: 

1. The Court erred in its finding and ruling that sixty-four (64) 

proxies for the election of members to the. Board of Directors of Blue 

Ridge Property Owners Association, Inc., given by members at the annual 

meeting of Blue Ridge Property Owners Association, Inc., on May 18, 1974, 

should be allowed to be counted toward the election of members to the Board 

I 
I 

of Directors since the By-Laws of Blue Ridge Property Onwers Association, 

Inc., prohibit the use of proxies in this manner and the statutes of Virginia 

(Code Section 13.1-217) permit such a prohibition. 

2. The Court erred in ruling that the equitable considerations 

involved in the cause were significant enough to permit the Court to 

exercise its equitable powers and expressly contravene Section 13.1-217 

of the Code of Virginia and the By-Laws of Blue Ridge Property Owners 

Association, Inc., by allowing the said proxies to be counted in deter-

mining the results of this election. 

i 
3. The Court erred in decreeing the following list of individuals 

to be the duly elected Board of Directors of Blue Ridge Property Owners 
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Asstciation, Inc., said individuals havinglbeen elected in a manner con-

tra~ to the By-Laws of Blue Ridge Property Owners Association, Inc.: 

Directors elected for a term of three years: 

1. Tilden Grant 
2. James W. Breeden 
3. Charles W. Ale 

Directors elected for a term of ~wo years: 

4. Paul E. Snyder 
5, A. Lewis Miller 
6. Conrad Bailer 

Directors elected for a term of one year: 

7. Joyce A. LeVay 
8. Robert B. Stocks, Jr. 
9, Melva M. Rowe 

STATEMENT AS TO TRANSCRIPTS 

A transcript of all bearings in the above captioned case is to be 
I 

hereafter filed. 
I 
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APPENDIX 5 

NOTICE AND ASSIGNMENT OF CROSS-ERROR 

Comes, the complainants, and give notice of assignment of cross-· 

error, such cross-error being as follows, to-wit: 

1. The Court erred in ruling and holding that the Directors of 

Blue Ridge Property Owners Association, Inc., as existed as of March 1, 

1971, were the duly elected and acting Directors of the Corporation, after 

properly ruling that the then currently serving and acting Directors were 

improperly elected and not properly holding office, the Directors that 

were reinstated to office, being those holding office as of March 1, 1971, 

having been improperly elected in an election which similarly denied mem-

bers the right to vote in violation of the Corporation's charter. 

2. The Court erred in recognizing By-Laws passed by the Acting 

Board of Directors, being the Directors that existed as of March 1, 

1971, that had been reinstated as pirectors after having le~ office, 

these Directors having been designated by the Court to hold office until 

the members could elect new Directors in a validly held election. 
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APPENDIX 6 

(Report of Special Commissioner Robert M. Musselman) 

The undersigned, being one of the Special Commissioners appoi.nted. by 

this Court on April 30, 1974, to supervise and report on the conduct and 

results of the annual election of members of the Board of Directors of 

Blue Ridge Property Owners Association, Inc., one of the defendants herein, 

respectfully submits the following report: 

1. The meeting was conducted as scheduled on Saturday, May 18, l974, 

at Louisa County High School, near Mineral, Virginia. The meeting was 

announced to begin at 10:00 A.M. but was delayed in starting becuase of 

delays in registering those in attendance and was not called to order until 

about 10:45 A.M. 

2. After opening formalities, the President announced the appoint­

ment of five qualified members as Inspectors of Elections, with Mr. Joseph 

Heischman as Chairman. 

3. A representative of National Bank and Trust Company, the desig­

nated escrow agent, appeared and delivered to the Inspectors in open meeting 

three hundred fifty (350) ·ballots, exclusive of nine ballots which were 

not accepted by the Inspectors because of having no name (six) or other­

wise being void (three), as by voting for more than nine candidates. 

4. Twenty-one (21) ballots were turned in directly to the Inspectors 

by members and twenty-seven (27) other ballots· were turned in at the regis­

tration desk and turned over to the Inspectors by the persons registering 

those in attendance. Four (4) other ballots were received ·with other special 

characteristics. 
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5. The Inspe.ctors of .ElectionSc determined that a total of four 

hundred two ( 402 ). valid ballots were cast~ when all ballots had been 

received, checked against the membe:r;;:;hip list, and counted. 

6. In addition to proxies for the ~eeting solicited by the present 
I 

Board of.Directors, which expressly disclaimed the right of the holder of 

the proxy to vote for the election of· directors, other proxies had been 
'I 

solicited designating a proxy committee headed by C. W. Rigsby, which proxies 

authorized the Committee to vote the proxy for the election of directors, 

a procedure not authorized by the present !By-Laws of the Associa~ion. 

7. At the meeting Mr. Rigsby, a deputy sheriff, though not in uni-

form, appeared wearing side arms and tendered one hundred forty-three (143) 
I 

of these proxies, saying that they were tendered only for the purpose of 

withdrawing the ballots cast by any of these individuals so that their 

ballots might be cast in a block by the ptoxy committee. The presiding 

officer refused to accept the proxies for this purpose on the basis of the 

By-Law provision. He further asked for a show of hands as to how many of 
I 

those represented by these proxies were present and found a good number, 

probably at least fifty. 

8. The president then stated that Jny of those who had already voted 

and wished to change their vote at this time could come forward individually 

and they would be given a new ballot and their earlier ballot withdrawn 
I 

and destroyed. While two or three members had requested and been granted 

this privilege earlier in the meeting, no one else came forward for this 

purpose after the rejection of the proxieL 

9. The meeting then continued with the regular order of business. 
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The question of the presence o"f a quorum was raised when a vote was to be 

taken on the approval of the minutes of the previous meeting. A recess 

was taken to tabulate ·those registered including (without duplication) those 

who had sent proxies to tihe present Board of Directors. This tally revealed 

the presence of a quorum, but so many members had left during the recess 

that, when another question of the ~resence of a quorum -was raised, the 

meeting was adjourned for lack of a quorum. 

10. The Inspectors of Elections then retired to court and tabulate 

the ballots in the presence of both Special Commissioners and of the 

Secretary of the Association. 

11. In accordance with the fulings of the Court, the ballots were 

segregated into classes and each class separately tabulated, especially 

from the standpoint of whether or not the voter bad also given a proxy for 

the election of directors to the committee headed by Mr. Rigsby. Two 
. 

hundred seventy-six (276) valid ballots were received by the escrow agent 

from those who did not give proxies to Mr. Rigsby's committee, seventy-four 

(74) valid ballots were r~eceived by the escrow agent from those who gave 

such proxies, none of the twenty-one (21) who turned in ballots directly 

to the Inspectors also gave such proxie$, and o~ the twenty-seven (27) 

who turned in ballots at the registration desk, three had given such proxies. 

All four (4) of those whose ballots had other special characteristics had 

given such proxies. Accordingly, it appears that sixty-two (62) members 

who gave proxies to Mr. Rigsby's committee did not turn in ballots, but 

eighty-one (81) of them did so. 
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12. A tabulation of the votes for .each candidate in ea.ch category is 

attached. From this it will be seen tha~ tl'H\1 vote was itery close, with 

only one vote separating the nint'h and tenth C!andidates and two votes 

separating the tenth and elev>enth. 
I Based on this tabulation the successful 

candidates were: 

Grant 223 votes 

Talbott 221 votes 
! 

Long 218 votes 

Coulthart 216 rotes 

Breeden 215 votes 

Behncke 207 'ivotes 
I 

Moyer 207 votes 

Ale 205 lvotes 

Dahlquist 204 votes 

Under the By-Laws, the three with the iJrgest votes are to serve for a 

term of three years, the next three for a term of two years, and the 
I 

remaining three for a term of one year. The unsuccessful candidates 

were as follows: 

Gross 203 votes 

Snyder 201
1 

votes 

Spink 193. votes 

Knauf 19~ votes 

Miller 190 votes 

Bailer 18~ votes 

Le Vay 181 votes 

I 



wa 

Stoc'ks 

Rowe 

173 vo:tes 

166 voLt:.es 

13. Your Commissioner }::nows of no mem1>e1." who requested a ballot and 

denied one nor any meml1er who reques·tf to withdraw his ballot and 

vo·e again who was denied this right. 

14. 
I 

There -was no disagreement between the Inspectors of Elections 

as to any of their tabulations nor as to tlhe acceptance or rejection of 

an. ballot. 

15. Your Commission.er knows of no reason why the results of tbe 
I 

el ction as set forth above should not be. certified by the Court and so ·. 

re ommends. 

Respectfully submitted, 

Robert M. Musselman 
Speci13-l Commissioner 

I· 
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Behncke 187 5 8 7 0 207 6-7 5 

Coulthart 193 4 8 9 12 216 4 6 

Dahlquist 186 2 6 10 0 204 9 4 

Gross 188 4 4 7 0 203 4 

Knauf 175 2 7 7 lo 191 4 

Long 196 5 7 10 0 218 3 6 

Moyer 185 5 7 10 0 207 6-7 4 

Spink 175 2 7 9 Io 193 5 

Talbott 199 3 7 11 1 0 221 2 4 

Ale 97 6i 15 15 3 li 205 8 3 

Bailer 80 61 14 14 2 ,4 182 2 

6~ 
I 

Breeden 107 16 16 3 3 215 5 4 

Grant 109 6~ 17 18 3 4 223 1 3 

Le Vay 78 6~ 12 14 3 2 181 2 

Miller 83 61 16 14 3 ! 4 190 2 

Rowe 65 6~ 12 14 3 3 166 1 

Snyder 94 6~ 15 16 3 .4 201 3 
7 

13 Stocks 74 63 11 12 3 173 1 

Total Ballots 2'76 74 21 24 3 4 4.02 3 6 



REPORT OF SPECIAL COMMISSIONER W. W. WHITLOCK 

The undersigned, w. W. Whitlock, being one of' the Special Commis-

sioners appointed by this Court on .April 20, 1974, to supervise and report 
• 

to the Court on the conduct and results of the annual election of members 

of ·the Board of Directors of Blue Rid9e Property Owners Association, Inc., 

one of the defendants herein, respectfully submits the following written 

report, the undersigned Commissioner having previously given verbal ~eport 

and filed a written tally sheet of the results of the election. 

Since the Court has previously received a detailed written report 

from Robert M. Musselman, who was, also, appointed Specia.l Commissioner 

for the aforP-said purpose, this report will be confined to additions or 

amendments undersigned believes appropriate to that report. 

1. The undersigned does not take .issue with the first eight itens 

stated in the report of.the Commissioner, Robert M. Musselman, except to 

state that the reference in Item 6 as to proxies not being authorized by 

the "present By-Laws of the Association", the undersigned respectfully 

submits is a legal conclusion as to which By-Laws are the "present By-'Laws 

of the Association". The By-Laws that had been approved by the Court as 

the valid By-Laws of the Association did authorize proxies, however, the 

undersigned acknowledges that the By-Laws attempted to be adopted by the 

acting Board of Directors that cmne back into office for the purpose of 

continuing the business on a nonnal basis until an election could be held, 

attempted to rule out proxies for the purpose of voting for Directors only, 

but authorized proxies for other business to be conducted at the meetlng. 
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As to the estu.at.:.e of members who were present at the meeting, 

·contained in Paragraph 7, as hein9 "probably at least fifty (SO)", is 

in error, as a count of those showing hands totaled eighteen (18). 

2. The :report as to !tem 9 is incomplete. Prior to the beginning 

of the ~eeting, and when the undersigned Commissioner car.ie to the meet-

ing, it was found that the management of the Association had set up tables 

outside. of the building, where the meeting was scheduled to be held, and 

these parties were checking off members from the membership list, and 

issuing identification cards to the members. These people outside the 

meeting, were, also, receiving ballots from the members without authoriza-

tion under the published By-Laws, or Rules, under which the election was 

to be held, these ballots being a total of twenty-seven (27) ballots, and 

were counted separately by the tally inspectors, as is shown on the tally 

sheet previously filed by the undersigned., a copy of which is, also, attached 

herewith, and made a part hereof, and, also, were shown on the written re-

port previously filed by commissioner, Robert M. Musselman. The first 

order of business attempted to be conducted at the meeting was to receive 

the ballots, and to appoint inspectors. The Proxy Committee, headed by 

c. w. Rigsby, at this time, attempted to vote the valid proxies he held, 

and the Chainnan denied this privilege, but stated that the proxies could 

be turned over to the tally inspectors to confirm the number of valid 

proxies to be held, which were found to be 143 valid proxies by the 

inspectors. c. w. Rigsby stated for his Proxy Committee that he desired 

to withdraw ballots for all members for whom he held proxies, and upon 

checking the list of members who had gi.veh this Proiy Committee their 
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i;>=xres· it was founll that a total. of 79 ..,,i..,.,r. had voted, who, also, gave 

proxites (this figure being erroneously repoi'.'t$d :tn th.e t.ally l'.'eport pre­

vioubly. filed as 76 votes, however, this 76
1 
not including the additional 

bal~ts that had been turned in outside of the building prior to the 
I 

meeting,.these, also, being shown on the tally sheet in a separate column}. 

The Chairman then began to read the minutes, and when the question was 
I 

approval of the minutes, the undersigned Commissioner, as 

co the complainants herein, question 
I 

whether or not a quorum, 

as quired under the By-Laws under which management was attempting to 

conduct the meeting, was present, and over 1the objections of the under­

sigled, the Chairman adjourned the meeting for one hour for the purpose 

of Jetermining the number of proxies management had available, and after 

making this.determination and comparing the proxies with the list of 

par ies who had registered outside of the ~uilding, the management deter-

min d that a quorum was present and called the meeting back to order. 
I 

The undersigned then stated that people registering outside of the build-

ing would not be considered in attendance for the meeting, and asked for 
I I 

a c unt of the members present to determine the quorum, and management, 

r counting the members present, and the proxies held by management, 
! 

con luded that there was not a quorum of members present, counting both 

me~ers present and management's proxies. 
1 
The undersigned stated that 

on ~ehalf of his clients and the Proxy Cooanittee that if management would 

redognize the proxies held by the Proxy Committee for all purposes, in·-

the election, that the Contesting Proxy Committee would vote its 

for the purpose of establishing a 1quorum, however, .if management 
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was not going to permit the ProX}' Committee to use their proxies to vote 

in the election, ·then the Pro>cy Committee would withhold their pro>ties 

on the ,question of a quorum. Thereupon, tbe Chairman declared the meet-

ing adjourned for lack of a quorum, but requested that the Tally Committee 

take cha.rge of the ballots and count the ballots, and report to the Court 

the results thereof. 

3. The undersigned Special Conunissioner takes no issue with the 

number of votes counted and the tabulations, however, as to Item 13 in 

the report of Commissioner, Robert M. Musselman, undersigned assumes 

that this reference excludes members requesting ballots by their proxy 

holders, as it is otherwise acknowledged that c. W. Rigsby requested the 

right to withdraw on behalf of his Proxy Co'mmittee, the ballots of parties 

who had granted the proxy to his Proxy Committee. 

4. The undersigned Special Commissioner takes issue with Item 15, 

in that the results as stated in the Cornmis.sioner 's report and shO\-m on 

the tally sheet are not the final results of the election, as a minimum 

of 62 votes, as outlined in the report of Commissioner, Mussleman, as being 

members who had given proxies and who did not vote, should be added to the 

candidates not recommended by the Board of Directors, which would, even 

under this computation, make all of these candidates not recommended by 

the Board of Directors be elected, the computation being as follows: 

Grant 285 votes Breeden 277 votes 

Ale 267 votes Snyder . 263 votes 

Miller 252 votes Bailer 244 votes 

·Levay 243 votes Stocks 235 votes 

Rowe 2.29 votes 



The fo;l;iowin9.eandidates under tabulation reporte~. by Commissioner, 

I .. 
Robert M. Musselman, would have been the unsuccessful candidates, with 

the following votes:. 

Talbbtt 221 votes r.or:\a r 
218 votes 

Cottlthar 216 votes Behn eke 207 votes 

Moyer 207 votes Datquist 204 votes 

Gross 203 votes Sp~nk 193 votes 

Knauff 191 votes 

Although undersigned Commissioner figured that the candidates 

not recommended by the Board of Directors Jiould have received a few more 

votes each had the proxies been permitted, 
1

the results of the election 

would not have been different, using the ballots as reported by Commis-
1 

sioner, Robert M. Musselman, so the undersigned will not take issue with 

his reported proxies that were denied vote~ as being 62 members, ra.ther 
... 

than the undersigned's analysis that there
1

would be 64 members who gave 

proxies, but were not permitted to vote. 
I 

Accordingly, the undersigned Commissioner, reports to the Court 

that the above named candidates receiving the most votes, considering 

the votes of the proxies, should be declared the duly elected Directors 
I 

of Blue Ridge Property owners Association, Inc., with the three members 

receiving the highest vote being elected f
1

or a period of three years; 

the next three highest being elected for ~ period of two years, and the 

next three highest being elected for a period of one year. 
I 
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APPENDIX 9 

BLUE RIDGE PROPERTY OWNEFB ASSOCIATION, INC. 

We hereby associate to form anon-stqck corporation under the pro-

visions of Chapter 2 of Title 13.l of the Code of Virginia and to that 

end set forth the following: 

A. The name of the corporation is Blue Rid9e Property Owners 

Association, Inc. 

B. The purpose or purposes for which the corporation is organized 

are: 

1. To have an association composed of members who are property 

own~rs in the development in Louisa County, Virginia, known as Blue Ridge 

I 
Shores, and to provide rules and requirem~nts for such membership and to 

provide rules and regulations for the·maint~nance, upkeep and enhancement 

of each owners property to the end that tJe same may enure to the benefit 

of the property of the members of this association; 

2. 
11 To provide by-laws for the operation of the association, 

and to improve, promote and proteet all property transferred or deeded 

to the association for the benefit of thejmembers of the association and 

to adopt rules for the improvement, promotion a.nd protection of the mem-

bers of the association and property o~mers in the development known as 
• ! 

Blue Ridge Shores in Louisa County, Virginia; 

3. To exercise all the power conferred by the laws of V:i.rg~.nia 
I 

upon non-stock corporations; it being hereby express~y provi.ded that the 



foregoing enumeration of purposes shall not he held to limit and restrict 

in any way s~ch qeneral powers. 

c. The corporation .is to have ro_embers who are property owners of· 

the Blue Ri.dge Shores development in Loui.sa County, Virginia, whose a.ppli-

cation f?r membership are accepted by the corporation; the rne11ibers will 

have the right to vote and other privileges of membership. 

D. The directors of the corporation are to he selected by the vote 

of the members of the corporation as provided for in the· by-laws of the 

corporation. 

E. The post office address of the initial registered office is 11~8 

Mutual Building, Richmond, Virginia. The city in which the initial registered 

office is located is Richmond, Virginia. , The name of its initial registered 

agent is Herndon P. Jeffreys, .1r., who is a resident of Virginia and a 

member of the Virginia State Bar and whose business offi.ce is the same as 

the registered office of the corporation. .~ 

F. The number of directors constituting the initial board of directors 

is three and the names and addresse~ of the persons who are to serve as 

the initial directors are: 

Harold H. Purcell 

George Carroll 

Edward M. Wrenn, Jr. 
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Louisa, Virginia 

807 Madison Boulevard 
Orlando, Florida 

Chestnut Rd., Vestavia Hills 
Birmingham, Alabama 
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BLUE IUDGE PROPERTY OWNBRS A$SOCI~.TIOll, INC. 

197 4 ELECTION OF D!t~CTOP..S 

Under the Rules pursuant to which this election was conducted, nine 

directors were to be elected from eighteen candidates nominated (or any 

others for whom write-in vote~ were cast). The three receiving the largest 

number of votes were to be elected for a tem. of three years, the next 

three in number of votes were to be elected. for a term of two years'· and 

the remaining three for a term of one yearl 

Three approaches to counting the bal
1

ots have been proposed, namely, 
I 

to count all official ballots ta.bulated by: the tellers, to count these 

ballots and in addition a group of approximately sixty-four proxies, the 

holders of which sought to cast ballots in spite of the provision of the 

By-Laws forbidding the use of proxies in the election of directors, or to 

count only those ballots submitted by mail. 

It is stipulated that those elected <rnd the order of their election 

(the one receiving·the largest number of votes being listed first) under 

each of these approaches are as follows: 

I. The total of all official ballots accepted and tahulated by 

the tellers showed: 

1. Grant 
2. Talbott 
3. Long 
4. Coulthart 
5. Breeden 
6. Behncke 
7. Moyer 
8. A.le 
9. Dahlquist 



I , 

II.. If these ballots and the app:rox.i~tely sixty-four who sought to 

vote by proxy are cottrlted, those elected a.~e: 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9 .• 

III. If 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
B. 
9. 

Grant 
Breedet1 
Ale 
Snyder. 
Miller 
Bailer 
Le Vay 
stocks 
Rowe 

I 
only the ballots cast by mail;are counted, those elected are: 

Talbott 
Lonq 
Coulthart 
Behncke 
Gross 
Moyer 
Dahlquist 
Grant 
Breeden 
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APPENDIX 10 
1 

i 

BY-IJ\WS A.Ti.TD RULES A!'l--0 tb:aULATIONS 
AS ADOPTED DECEMBER 26, 1973 

I 
I 

' 

ARTICLE v I 

Section 5. Meeting_§_. Meetings of members sha..ll be open to all 

members of the Association and all members of the Association who a.re 

present at a meeting, either to person or by proxy, sha.ll be entitled 

to vote. 

Section 6. Quorum at Meetings. A quorum at any meeting of members 

of the Association shall consist of Twenty-:Five per cent (25%) of the 

members of the Association who are present either in person or by proxy. 

Section rf. Voting Rights. Voting rights of members in the election 

of Directors and on issues requiring a vote of the membership shall be 
i / 

determined on the basis of one vote fo~.each membership in tbe Association. 

Where there is joint ownership of a loJ or group of lots, any owner may 

vote the membership's vote in person oj by proxy, and, if there is any 

dispute between the joint owners as to how the lot's vote shall be cast, 

the majority of them may cast the lot's one vote. Owners of more than 

one lot are only eligible to case one vote. 

Section 9. y9ting of Members. Members shall be entitled to vote 

for the election of Directors and on any issues which are proper subjects 

for a membership vote under the non-stock corporation law of Virginia. 

On issues other than election of the Board of Directors which are proper 

subjects for a membership vote, any member may vpte either in person or 

by proxy. All proxies shall be in writing, shall be filed with the 



Secretary of the Association and by him E:illtered of record in the minutes 

of the meeting at which such prOX-.f is voted. Ifo proxy shaU be valid 

after the expiration of eleven (11) montlls from the date of its execution 
I 

and every proxy shall be :r·evocable at the pleasure of the person executing 

it. 

The Board of Directors of the Association shall be elected in 

accordance with the following requi~emenJs and procedures: 

(a) Nominations. For every election of the Board of Directors, 

the incumbent Board of Directors shall designate the last date on which 

nominations for election may be submitted and shall notify the member-·. 

ship of said date thirty (30) days prior Ito that date. All nominations 

must be received by the General Manager of the Association on or before 

the last date for submissi.on of nominations for election to the Board of 

Directors. Any member of the Associatiorl receiving the nomination of 
I 

five (5) or more memberships shall have his name placed on tbe ballot; 

provided, however, that the member receiving nomination shall certify in 

\..rriting to the General Manager of the Association no later than the last 

date on which nominations may be submi ttdd that, if eJ_ected, he is willing 

to serve as a member of the Board of Directors. Each ballot for the 

election of members to the Board of Directors shall contain.space for 

(b) Casting of Ballots. A packet dontaining materials for election 

write-in-votes. 

of members to the Board of Directors shall be mailed to each member of 

the Association thirty (30) days before the an~ual meeting of members. 

Each packet shall contain at least the f1llowing items: 
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(i) An official ballot for election of members to the 1301!!.rd. 

of Di.rectttr.s. · This off.icl.a.1 ballot shall have an identifying mark which 

designates it as t,he official ballot and only offic_ial ballots, so identifie~ 

shall be counted in the election of members to the Boa.rd· of Directors; 

(ii.) One plain envelope which shall have no identifying marks 

oen it (hereinafter referred to as the "plain envelope"); 

(iii) One envelope (hereinafter referred to as the nouter 

envelope") which shall be pre-addressed: to an independent escrow agent. 

In addition to the address of the independent escrow agent, the "outer 

envelope" shall be marked with the namelor the member to whom the ballot 
i 

I packet has been mailed and his lot number. 

The independent escrow agent whosl name appears on the "outer 

envelope" shall be designated by the BoLd of Directors of the Association. 

Members may cast their ballbts by mail 1n the following manner: 

(i) The official ballot sha~ be used by members to cast their 

vote for election of members to the Boatd· of Directors; 
I 
I 

(ii) Once a member has marke~ his official ballot, he or she 
! 

shall place it in the "plain envelope" ~nd the "plain envelope" shall.be 

sealed; and 

(iii) The sealed "plain envelope" shall then be placed in the 

"outer envelope" and the "outer envelope" shall be sealed, stamped, and 

mailed to the independent escrow agent whose name appears on the "outer 

envelope". 

Ballots which are cast in the manner prescribed above must be 

received b-y- the independent escrow agent prior to the annu8.l meeting of 

members in orde:r to be counted. 



ballots at the annual meeting in the manner described: in .subparagraph 

(c} of this Section 9. 

(c) Casting of BaJ_lots at the Annual Meeting and Conduct of .Election. 

The casting of ballots at the annual melting and the conduct of the election 

in general shall be as follows: 

(i) The official ballot shall be used by members to cast their 
I 

vote for election of members to the Board of Directors; 

{ii) One e a member has markea his official ballot, he or she 

shall place it in the "plain envelope" lna the "plain envelope" shall 'be 

:sealed; and 

(iii) 
I 

The sealed "plain envelope" shall.then be placed in the 

'"outer envelope" and the "outer envelope" shall be sealed and cast in 

the manner provided below. 

(iv) The presiding office of the annual meeting of members 

shall call the meeting to order and sha~l, as the first item of business, 

designate at least two (2) inspectors of election, taking care to insure 

that no Director of the Association, officer of the Association, or 

candidate for election to the Board of Directors shall be designated as 

an inspector of election. 

(v) Having been designated, the inspectors of election shall 

take charge of the polls and shall call upon the independent escrow agent 

for delivery of all mail ballots in hisl possession. Once the independent 

escrow agent has delivered all mail ballots in his possession to the 

inspectors of election, be shall be rel~eved of all responsibility for 

said mail ballots. 
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(vi) · When all .mail ballots have been delivered to the inde­

pendent esc.row ·agent, the presiding officer shall call u:pon al1 members 

in attendance who hold ballots that they desire to case in person to 

deliver their ballots to the inspectors of election. The inspectors of 

electi9n shall accept these ballots taking care to see to it that ballots 

have been cast in the manner prescribed by these By-Laws and that no ballot 

is cast in· person which has been cast by mail. In the event that the in­

spectors of election determine that a ballot has been cast by one member 

both in person and mail, then the person casting the ballot in person 

shall designate which one of the two ballots is to be counted. The 

presiding officer shall allow a. reasonable time, not to exceed fifteen 

(15) minutes from his call for ballots, for members· to come forward with 

ballots to be cast. Once the time for casting ballots has elapsed, the 

presiding officer shall a.eclare the polls closed and ballots shall no 

longer be accepted. 

(vii) Once the polls are closed, the inspectors of election 

shall take all ballots cast, count them, determine the results of the 

election~ certify the results of the election in writing, and deliver 

the results to the presiding officer who shall announce the results of 

the election to the meeting. 

(viii) In the election of members to the Board of Directors, 

each membership shall be entitled to cast one vote for each of the Director 

positions to be filled. and ~uch votes shall not be c:umu;Lative. A plurality 

of votes cast shall elect.: 

{d) Replacement Ballots .. If members d.o not receive their ballot 



packets in the mail, the: General MaM.ge:r of the Associ.at:ion shall be 
I 

authori ze-d to gi Ve members repl.ac ement ballot J."181.'.: kets; provided, hGJw·ever, 

that members mu.st give the General Manager written affirmation that their 
I 
ballot packet has not been received by mail. Written affirmation by a 

member shall be made to the General Manager at least seven ( 7) days prior 
I 
to the annual meeting and a replacement ballot packet, properly marked 

and identified, shall be promptly issued by the General Manager. In the 

~vent that a. replacement ballot packet is issued, the General Manager 
I 

shall notify the inspectors of election of such issuance. 

ARTICLE X 

AMENDMENT OF BY-LAWS 

Section 1. These By-Laws may be amended, altered, or repealed by 

~ny meeting .of the Board of Directors by the affirmative vote of a 
i 
~ajority of all of the Directors. The members shall have the power by 

a majority vote of all members to rescind, alter, a.mend, or repeal any 

~y-Laws and to enact By-Laws which, if expressly so provided, may not 

' 

be amended, altered, or repealed by the Board of Directors, provided that 

hotice of any such action proposed by any member has been given in the 

potice of the meeting of members. 
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BY-LAWS, AND RUT..ES .1'.:!iD ,REGt!Lt .. T'.l'.ORS 
AS ADOPTED MRCH J., 1971 

ARTICLE V 

Section 9. Voting of Members. Members shall be entitled to ~"Ote 

for the election of directors and on any issues which are proper subjects 

for a membership vote under the non-stock corporation law of Virginia. 

On issues which are proper·· subjects for a membership vote, every memper 

entitled to vote at any meeting may so vote either.in person or by proxy. 

All proxies shall ·be in wr:l,ting, and shall be filed v1ith the secr~tary 

and by him ente.red of record in the minutes of the meeting. No proxy 

shall be valid after the expiration of el.even months from the date of 

its execution, and every proxy shall be revocable at the pleasure of the 

person executing it. 

The Board of Direct~rs shall be elected exclusively by mail ballot 

and in accordance with the following requirements and procedures: 

(.a) Nominations for; the first election of members of the Board 

of Directors to be elected pursuant to these By-Laws shall be accepted 

at the office of the Genetal. Manager of the Association on or before 

April 3, 1971. After that"date nominations shall be closed. For every 

election of the Board of IHrectors ther~after, the incumbent Board of 

·nirectors shall designate the last date on which nomi.nations for election 

of the Board of Directors.may be submitted and shall notify the member-

ship of said date by maH thirty da,ys prior to that date. I~ominations 

must be received by the General Manager on or before the date set by the 

Board of Dir-ectors. 
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(b) Any member of the Association receiving the nomic.flation of five 

or more pai.d-11p active memb~rships shall have his naJne ,placed on the ballot: 

provided, however, that the me~her receiving nomination shall certify 

in writing to the General Manager of the Association not later than the 

last dat: on which nominations may be submitted that, if elected, he is 

willin9 to serve as a member of the Board of Directors. 

(c) Each ballot for the election of members of the Board of Directors 

shall contain space for write-in votes. 

(d) All ballots for the election of members of the Board of Directors 

shall he mailed to each active member in good standing thirty days before 

the annual meeting. 

(e) All ballots for the election of members of the Board of Directors 

shall be either: 

(l) Ma.iled to the General Manager of the Association so as to 

be received before the convening of the annual meeting of the Association, 

or 

(2) Delivered to the General Manager or to his office before 

·the convening of the annual meeting. 

(f) When the presiding officer shall have called the annual meet-

ing to order, the polls should be closed and ballots sh.all no longer be 

accepted. The presiding officer shall then appoint two inspectors of 

election who shall, with strict i.rnpartiality and according to the best 

of their ability, take charge of the polls, count all votes, and determine 

the results of the election. No director, officer, or candidate for office 

shall he appointed as an inspector. of election. 
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I 

l
' la) In the eleetion of momboro of the !loord of Directors, each 

,pa d-up active membership shaU be entitl~d ·to cast on.e vote for each 

oflthe Di.rector positions tp be fill~d, atid such votes shall not be cumu­

la, ive. A plurality of votes ca.st shall ~l~ct. 

j 
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A~'WDD:: .12 

BY-LAWS AND :m.lLF.S Ai"ID REGULATT01'~S 
.ADOPTED OR RJ;;'VlSED JAmJA..qY 8) 1966 

Section 4. Votin~ Rights. Voting rights of members in the 

election of Directors and on issues ,requiring a referendum, of the 

total vote of all eligible members shall be determined on the basis 

of one vote for each paid-up membership in the Association. Where 

there is ~ioint ownership of a lot and only one paid-up membership 

foir said lot, a.ny owner can vote the membership's vote in person or 

by pro:>..'Y, and if there. is any dispute between the joint owners the 

majority of·them may cast the lot's vote. 

Section 5. Limitation of Voting Rights. Only those members 

whose dues are paid 'before V1a.y l, for the year d.uring which a -vote.is 
.. 

requested, are eligible to vote on any business of the Association. 

Section 10. Quorum at Meetings. A quorum of eligible voters 

at any meeting of members of the Association shall be constituted by 

5% of the members of the Association in good standing, present in per-

son or by proxy, except for any meeting as may, ·by statute, require a 

larger percentage. 

Section 12. Voting of Members. Every member entitled to Yote 

at any meeting may so vote either personally or by proxy. At all 

elections of Directors, the voting may but need not be by ballot and 

a ma.jority of the votes cast shall elect. 

E-very pro:xy must be qx.ecuted. in writing by the member entitled 

to vote or by his duly authorized attorney.. Wo proxy shall be val.id 



unless therein otherwise specified.· Bvei·y proxy shall be revo(~able 

at the pleasure of the person executing it or of his personal :repre-

sentative or ass::Lgns. 

At all elections of Directors, two holders of election shall be 

appointed by the presiding officer of the meeting. The holders of 

election shall faithfully execute the duties of holders of election 

at such meeting with strict impartiality and according to the best 0f 

their ability, shall take charge of the polls and after the vote shall 

have been taken shall make a certificate of the result thereof~ but 

no Director, officer or candidate for such office shall be appointed 

as such. If there be a failure to appoint holders, or if any holder 

appointed be absent or r·efuse to act, or if his office becomes vacant, 

the members present at the meeting~ by a majority vote, may choose 
.... 

temporary holders of elections. 

ARTICLE VI 

AMENDMENT OF BY-LAWS 

These By-Laws may be amended, altered or repealed by any meeting 

of the Board of Directors 'by affirmative vote of a majority of all of 

the Directors. The members shall have the power to rescind, alter, 

amend or repeal any By-Laws and to enact By-Laws which, if expressly 

so provided, may not be amended) altered or repealed by .the Board of 
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David !<'.. Berry: 

(l} Fro1n page 2~ line 10, through pa{€e 3, line 2'.5. 

WHITLOCK: We take the. pm3 ition ·both~ that they are with out 

authority and they- if they have the authority of a normal Board 

of Directors tbey have exceeded their authority. 

COURT: Now what" s the basis of the allegation that they are 

without authority? 

WHITLOCK: . Well that this Board of Direct.ors tbat. i.s now 

acting Your Honor is one that bas - was elected w1d.er similar 

By-laws to which Your Honor has held were improper in that they 

did not grant all of the members the rigr~t to vote. In :fact many 

members were denied. the right to vote because tbey hadn't paid 

I 

their dues •.:!urrently. And to some surmise and. perhaps ·..-i th some 

indication from the Court.after a conference between - with Your 

Honor and. Mr. Musselman after the la.st hearing, the previous Board 

of Directors that was in office when we had. our last cases turned 

over the businei:rn of tbe Association to the Board. of' Directors that 

I 

had gone out of office in 1971, I believe. I don't.know a.bout any 

authority - the existing Board t.urned over the affairs of the corpora-

t:ion to the previous Board~ I sub:mi·t to 
1

Your Honor that the nrev:i.ous 
' . . 

Bqard has no more a.uthori ty to act than the Board tbat was in office 

when prev:i.ous hearings were ba.d ~ in that 'both Boa.ra.s were elected 

w'here the aenh"l of the vote was i;tppl'.u3d. as tc membe:rs. wbo bad. not· 

,,. 



cusr>iori with M:r. Musrsclman and at th1t: conclusion of t.he pre:vious hear-

ing we had some guidelines under vthi.ch we expected to act. B.na. much t-o 

my surprise as few days after triat 1 1.earned by seeing in the papers 

where the court reporter hs.d. filed a transc:rir;t of the a.iscussion 

between Mr. Musselman and Your Honor of things at great length that 

Mr. Musselman ha.d discussed with Your Honor without. my being present. 

And. Your Honor called Mr. Musselman's attention at the beginning of'. 

that discussion or asked Mr. Mussellne.n if I was to be there or any 

reasor.1 why I wasn't tbere. Well. Mr. Musselman stated that he d.idn 1 t 

think it was a. matter that concerned me or my clients and he went 

into matters that I think gave Mr. Musse.lman guidance and direction 

how to proceed then 1rnt if they didn't proceed in that manner - I 1 d 

like if I may - I'd. l:i.ke to rev·iew what Your Honor commented upo:n :in 

the previous bearing. I brought the transcript of the previous dis-

cussion or ruling of the Court at the conclusion of our previous 

trial in the four cases and also the transcript of Mr. Mussel.man's 

conference with you subsequent to that. If we could just briefly. 

( 2) :From page 4, line J.6 ·' through page 5, line 9. 

COURT: As I recall I specifically ruled in that case that you 

can't have a. corporation without directors. You've got to have one 

boi:trd or the other and it would revert back to the previous board if 

that present board was removed, Now if the effect of tl'.iat was to 

declare null e.nd vo:i.d the actions of the then Board of Di.rectors 

because of their :i.ll~~l£f.,,,Jly hei;;;g clect.ed thc:n :it would reYert 'back 

to the p..r~!vious Boa.rd tls e. hold.ov!:r r..o:l~ter. :r reca.11 that. 

..I 



know what prev~ous Board would be, the one that was validly elected. 

Iii seems to me that you id p:roba'bly have to go back to the initial 
I 

Bcbard of Directors. 

CO'l.JRT: I don't know about that. 

WHITLOCK; . f'or the corporation. 

COURT: The fact is though that there'd never been a court 
·i 

attack on any of' the corporate affairs, never been a stocJ:Jiolder' s · 

s·1;lit or any contest filed, as such. It was always raised as a 

s$condary matter in the d.efe.nse of some person ! s claim where a 

money judgment was being sought'. 

(3) From page 7, line 17, through page 9, line 9. 

COURT: All right. Now is this problem having to do with the 

upcoming election only or a.re there other.matters which are involved 

in your petition? 

I WHITLOCK: As I see it Your Honor, it has to do with the Directors 

I 
ip office now, whether or not they have authority to act in any manner 

rea.lly. . To pass By-laws, the Directors wbo are .in office now bave 

a,ttempted to pass By-laws since the subsequent hearing and to conduct 

a;n election under tbose,By-laws. Now our position is that these Directors 

}~ave no such atJthority to conduct an election, to pass any By-1aws or 

to control and. supervise the coming election. We submit that ... 

COURT: What's the problem with the - just the fact that those 

Directors are conducting it or is it t11e way in which they' re conducting 

:iJt? 
i 
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COURT: · Well what a.o you want to ~o? The Court to appoint 

'WHITLOCK: I want the Court to appoint - I don 1 t - l think the 

Court would have to appoint receivers or a committee to conduct the 

e~lection. 

COlJRT: Well who's going to cond.11ct the business while an elect.ion? 

Now the corporation has activities that have to rJe .. 

WHITLOCK: Tbe receiYers, Your Honor would have to appoint receivers 

to conduct the business of:the corporation, unless tbe :i.r.itia1 Directors, 

and we submit that the onl~r officers . . • 

COURT: Well, would you rather have the Dire~tors that were in there 

when the suit wa:s heard in Louisa? 

WHITLOCK: No sir, I don't submit that - I don't - I'd just as soon 

have those to tell you the truth about it, but. . .. 

COURT: Well you were asking - you were saying that they bad no 

authority over there. 

WHITLOCK: I don't think that they have any authority or those 

who were elected under the same circumstances that those did, have 

any authority. And I don't think that the existing Directors, the 

ones that were in the office when that hearing was held in Louisa, 

bad any authority to turn the corpora.tion back over to the previous 

Directors. 

COURT:· They did not turn it back over to them necessarily - they, 

I suppose they took at face value what the Court said and that was it 

upheld your position that those Directors were improperly in off:ice, 
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(4} From page 10, line '), through page 12, line 15. 

COURT: Well; '.I have before me the transcript of the hearing 

on December' the 7tb and 10th. • • 

WHITLOCK: All right, let is take - start at page 4 and you we:re 

discussing then the ruling in the case before the Court. That these 

By-laws, and beginning down about the 6th line, these By-laVls have 

problems in regard to their adoption and in the second place, or in 

another respect, in regard to the voting limitations, I believe Mr. 

Whitlock's position is well founded and that is if we are going to 

construe these obligatiOns fairly on both sides, then there cannot be 

any undue :restrietions on the rights of the members to exercise their 

vote. And now we'li go on over to page 7, beginning in the middle of 

the page, Your Honor fiH3.ys, t don't consider at this time Mr. Whitlock -

and that was a routine matter of annual dues, I don't hold that as 

critical to the issue as to what we are dealing with in the complete 

adoption of' new By ..... law-s and the :restrictions on membership. 

COURT: Where are you reading from? 

WHITLOCK: In the middle of page 7, 

COlmT: All right. 

WHITLOCK: These are your comments at the conclusion of the hearing 

whic:h we slibmit we-r•e tf110> matterG you ruled upot'.i. Then if w(~ go over 

to page 9, Mr. Musselman asks you, Will Your Honor e1ar:i fy the e ffer:t 

of' its ruling. Does it say that the Board is not presently properly 

constituted? And Your Honor said, I think it has that effect Mr. 

Mussel.man, that any e1ectior1s taking place of the new rules which went 

into effect with regard.to those J3y-1aws and it has two problems wlth it. 

First of all the mimites don't clearly reflect that this set of By-laws 
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were adopted as such and second1y,that the restricti.ohs on voting in 

those By-laws exceed the authoi'ity of incol:'poration. And, of course, 

that's true as to .... because the By-laws 'under which the 1971 Board. was 

elec·ted. '!'hen you go on down to the hot tom of that pr:i.ge and i1ay, Yes 

sir, I would - it is apparent in both sets that the old directors remain 

in office until their successors have been elected. Mr. Musselman asks 

a further quest:i.on, maybe I should :read it. Is Your Hono:r's r'uling 

then that those persons elected prior to the adoption of these By-la-ws 

continue as the directors of the eorporati.on? And you say, Yes si.r I 

would .... that it is apparent in both sets that the old dil'ectors remain 

in office until their successors have been elected and qualified. and 

if there are vacancies they should be filled in the same manner provided 

under the old 13y-laws. It seems to me Your tionor that the old - you've 

given .... if' it wasn't a direction it was an instruction that the new 

election should be held under the old By-laws. 

COURT: No; Mr. Musselman asked on page 10, says, So that Your Honor 

is holding that the person, as a part or as a fo:t'mal part of your order, 

that the directors of the corporation are those who were in office at 

the time of the adoption of these By-laws in 1971. Then my comment was, 

Well let's put it this way Mr. Musselman, I don't th:i.nk :i.t's necesfJarlly 

a part of the ()Y'der. 

WHITLOCK: Yes sir. 

COURT: Now, . 

WHITLOCK: And then the next thing I see of' importance is on page 11. 

COURT: I think it was dearly indieated that the directors in office 

at the time the new By-laws were adopted should ·be back in office and 

continue to conduct the affairs of the eorporation unttl a new election 

vtas held. 
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(5) From page 12, line 24, through page 14, line 9. 

WHITLOCK: Well let's see on page 11 here's what Your Honor said 

and I think we're getting to the meat of what is - you said or at least 

I asked, or this is a statement I said, beginning about the middle of the 

page; I assume these people will not attempt to collect any dues or any­

thing of that kind under these new By-laws. Then if that is all they 

are asking for - I talked with Mr. Musselman ahead of this hearing. 

I think the proper procedure for this corporation now is to call a 

meeting of its members. The powers of the corporation go back to the 

members, and have an election and elect new directors by all of the 

members voting. And Your Honor said, The thing about it Mr. Whitlock 

there has to be somebody in office. And I said, Well I agree with 

that but for emergency purposes the directors who are duly elected, 

and then you said, They are hold overs, there is no contest. If 

this were an actual voter's contest it would be very appropriate for 

the Court to enter this up in the order. I will do it if counsel 

wants it done, but I don't think it's necessarily appropriate that I 

start saying what else is wrong with the corporation. I am saying I 

deny the judgment here for those reasons, but I point out that to coun­

sel because there may be other actions coming up and other assessments 

to be made. Then ... 

COURT: Well, I don't know that you all ever settled that. Now. 

WHITLOCK: No sir I don't think we did ever settle it because I 

never knew any more occurred until I just happen to come across this 

proceeding that had gone on between Your Honor and Mr. Musselman, 

and I had written to Mr. Musselman. I want to submit to Your Honor 
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clpies of letters :t have written him asking that these matters be 
i 

r~solved and Mr. Musselman never related to me in any manner that he 

h~d had this further discussion with Your Honor and 1 was a.ma~ed and 

s~rprised that he had conducted himselt' in that :manner. 
I 

COtrnT: Well 'What is it that has taken place and that as a result 

ot the other discussion now that you claim is to your prejudice or to 

I . . 
ymur clients' prejudice? 

i 

I 
(6) From page 24, line 22, through page 25, line 14. 

1 · WHITLOCK: I'm a6king that the Court supervise an election ahd have · 

art open election that everybody who's a member vote and vote in what-
1 

eier manner that's suitable to them, whether it's personal or by proxy 

a~d that if anybody wants to do any campaigning, they do it at their 

oJn expense and not do it at the Board of Directors expense and in 

I 
d:iirect conflict with the Board's own rules. And let me just point 

tJis out to you Your Honor. ln 1973, when Mr. Anderson represented 

tJe dissenting .. some dissenting stockholders. 1973, here's a reso­

l~tion that was adopted at the annual meeting. This is a.mended. Reso-

1 Jtiort, Mr. Anderson, attorney for a group of interested. memberr. ntn.ted 
I 

th~at he had foul'.' resolutions to present. One, that the Shore Line pub-
1 

l~sh any item of news submitted by a membe:r and not be used to 
I 

advance the des:i.res or politkal interests of any fraction of the 
! 

As\sociation, including the Board or management. Mr. Anderson - and 

that's one and there are three others that are not so awfully impo:r ... 
I 
I . 

taJht although they did touch on matters here of concern, but this. one 

I - . 
ha.is been directly viOlated. 
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(7). From page 26, line 5~ through page 28, line 16. 

WHITLOCK: It says Mr. Anderson stated each resolution in the form 
. I 

of a motiotl to be voted on and all carried. And the Minutes says that 

the resolution was carried. And then we come along in April of this 

year and we received this Shore Line. First it starts off with the 

interp:r'etation of Your Honor's ruling by Mr. Musselman. It says and 

quotihg the Court I guess, or Mr. Musselman one, it says, The Court 

further ruled that the improper elections held in 1971, 1972, and 1973 

had the effect of continuing in office the Board of Directors which 

was in office on March l, 1971. The ruling specifically established 

the authority of that Board to continue to administer the affairs of 

the Association until an election is held of a complete new Board 

next May. The ruling establishes the authority of the present Board 

to act on aii matters related to the normal operation of the Associa-

tiort, confirms the validity of the revised By-laws and rules and regu-

latiohs adopted by the Board effective January 1, 1974, which By-laws 

and rules and regulations have formed the basis both for the opet-ation 

of the Association in recent months and also for the specifie arrange-

ments for the conduct of the election in May. No one will be relieved 

from paying the .t'egula:l'.'ly assessed dues and assessments in these yea.rs, 

that the Assoeiat:ion will have n6 obligation to refund any amounts 

paid by any member, and the dues assessed in 1974 are fully collectible 

from all members, including the four who wei·e involved in this litiga-

tion. Now the last part is in direct conflict with your discussion 

with Mr. Musselman. You told Mr. Musselman in that discussion that 

they could go ahead and asseBs the dues but when tbe new Board of 
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Dit'ectors got in office they could very well change the dues that 

were applicable in 1974 and that if they· changed them that they'd 

have to make some adjustment in them. Then we go on to say in th:i.B 

official bulletin, this Shore Line :iB the official bulletin of the 

Association and it's not supposed to be used for political purposes. 

It says, The May Election ..-- Nominees' R~sumes. Ej,ghteen members 

have been nominated f'or membership on the Board from which you ma.y 

choose nine. This will be a completely nci'w Board. There will be 

no one to furnish continuity in of'fiee unless you elect some members 

who have had Board expet'ienee. Yc.'.lu sure.ly do not need to be warned 

of the danger of sky·roc:keting costs resulting from iriexperience. 

Our Board has alwayB endorsed candidates with varied backgrounds in 

o~der to have a wide view of members' desires. Herc::~ is a list of 

those chosen from the list of nominees. All nine have demonstrated 

an unselfish interest in and love for Blue Ridge Shores. And then 

they the riine nbrhiriated by the Board. And in each case it starts 

off naming their pers6rts and it says endorsed by the Board. And 

then ... well the first one is Charles Moyer and it starts off, endorsed 

by the Board, and then, Chuck was prevailed on to run again because 

of his experience he will be most valuable to the n'~w Board. So 

many of tht"? nomineen have had no c::xpe.ri.ence with drnn work and 1J1«) dam 

is our most valuable asset. Then we go on with Mi's. Dorothy Bc:1hriel(1C: 

and Don Caul tha.rt,, all showing tl') be endorsed ·by the Board; David 

Coultbart, endorsed by the l3oard; Co] onel Leo GrosB ~ endorsed by the 

Board; Harry D. Knanf, endo:r'sed by the Board; George Long, endorsed 

by the Board; Thomas N. Spink, endorsed by the Boa:rd; Lne 'I'albott, 
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endorsed by the BoaI'd; and then they start out with a resume of those 

who weren't endorsed by the Board and ·they are given a brief comments 

as to them and there's no recommendations given as to them, although 

one 6f the people not endorsed by the Board, M:r. Grant, previously 

served on the Board and was on the Boaf'd that was found not to be 

properly elected. 

(8) From page 31, line 24, through page 32, line 13. 

COUliT: Are you complaining about the neaI'ness of the m~eting date 

in May? 

WHITLOCK: I'm c6mp1airtirig - yes, sir, the date is so near now that 

- and we - that it's impossible to make a - to correct the problems 

that have been made by thiS Board misinforming the members. And I 

submit You!' Honor that this Board has made a deliberate effort to mis• 

lead the members and to make it impossible for them to vote and vote 

in a reasonable manner. They've put restrictibns on their opportunity 

to vote so that if' they don't vote with the Directors - if' they' re not 

with the Directors then they'd be confused as to what they can do other-

wise. 

COURT: Well novt if the Court removed all restrictions on their 

voting then what would be wrong with the election going aherMJ as 

scheduled'! 

(9) From page 3~, li.ne <~1, thr011gh page 35, line 12. 

COURT: But the f'a.c-L :is that, what I'm ciaying to you, Mr. Whitlock, 

and I'm offering this as a possible solution and l':m not sayi.ng that 

I'll grant it, but :lf the Court removed all restrict.ions on voting and 

said the election w:l.11 proceed with out any restrictions, wh6'~thel'' yc)ll 
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come in person, whether you <';end y(mr :()roxy, or whether you : send you:r 

mail ballot, that no meml:ler who owns property can be denied· the right 

to v-ot(~. Now what prejud:i.ce C-!OUld that b.ring on a member except that 

l1e might claim he is been brainwashed? 

WHITLOCK: We.11, I thirik what Your Honor suggests would be a whole­

some procedure :f'ol' the election. In f'aet I ·begged Mr. Musse.ltnan to 

agree to that or we wouldn 'i; be here today. 

COURT: WelJ that may well be, blit the fact is that an election 

should be he1d. 

WHITLOCK: I'm all for it Your Honor. I want. • . 

COURT: The question is, when. 

(10) From page 36, line 12, through page 41, l:ine 1B. 

COURT: Well I'm going to point out this to counsel and allow yo11 

a11 to comment on it, I'm not about to go back into all these past 

affairs :1nd a 11 the p roblerrts that hr:i.ve occ'U:rred over the yei1rs. 'l~his 

is a practical problem here of getting in a duly constituted Board bf 

Directors. Now the Court in effect has ruled and I 1m confirming it 

in this hearing now, that this eorporation is not going to be without 

Directors and 1' 11 consider ariy motion to remove any Directt;r f'or 

cause, but the Court is i':inding that the t1ine Dii·ect(W's 'Whl) ar1:; listed 

i.n p:u·agraph l1 ol' -t,hc Bill <j\'' Cc'.>mp1airrL were informally :ru]nd Loh<.'~ 

the proper 13oard of Directors after• th(; late;:;t B<'.>ard had been deP.lt=1red 

invalid and should eontinue :in office unt:U replacf!d a[.; hold ove:rio: • 

Now certai n1 y Tiir. Whitlock bas the right to ask for the removal bf 

any or all D.ireetors if memb(~.rs are being prejudiced by their actJvitiefl 

or tht~ p:resener~ in office of those Directors~ but for tbe pu:r:-poses of 
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gping forward we'll stal"t off with the proposition that those nine 

I people are the Directors of this corporation until removed or 1"ep1aced 

ip a valid electiot1 'under the the1Yry that when one group <:>f Directors 

is removed unt. i 1 replaced unucir the doc:tri.ne o:f' bold over, the orio::J 

who preceded them in office ar8 the propet· office ho1 de:rs. That's 
I 

g12nera.1ly true in all offices. It 1s a constitutional matter, H's a 

i corporate mat.tel" and it's contained 'in the By-laws of th:i.s corporation 

which the Court reviewed at the hearing. Now, from the standpoint of 
I 

eilecting new Directors and carrying on the business of the corpora.tion, 

I 
!'m going to ask Mr. Musselman to respond to the questi.c>n of why this 

I 

C¢>urt shouldn't impose certain requirements on this present Board as 

tb how the next election shall be held, if rights have been prejudiced 

ap.d as Mr. Whitlock has irtd.icated they desire to circulate among the 

m~mbership a new slate or an addit:i.Onal slate of proposed Directors, 

I wry the Cou:rt shouldn't in effect superv:i.se this election and then 

oµce a new Board is properly in office, to hear such additional matters 

ak might be brought to the Court's attention after that new Board has 

taken office. There are many matters which go back into the old 
I 

business with the corporation that Mr. Whitlock has brought into this 

i . . Bill of Complaint that have to do with the expenditure of funds. t 

d\:m 1t consider it a proper time now with hold over Dire(~torP. in 

o!f'fice to go into the detailed finanda.1 management of the corporation 
I 

wpen the most urgent matter is the eledion. And it may be that those 

ntl3.tters can be <'darified to the sa.tisfac:tion of the membership gener-

ally, if an unrestdct:i.ve election can be held. Now Mr. Musselman, 

tpe Court very frankly i.s considering allowing t1. thirty day ext ens ion 
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on the holdi.ng of the elect:ion and to remove for the p1irp<>ses of this 

election all restrictions \lhic:b would p.revent a mt:mbe.r fl"'oJil e~ercising 

his right to vote if he sbowQd up in pc:'rson~ if he sent a proxy or i:f · 

he used his mail ballot. Now; do you have any ·basis ilpon wri.ich you feel 

that that would be imprope:r or that you wish to be heard on? 

MuSSBLMAN: We wish to be heard on it sir. 

COURT: All right sir. 

MUSSELMAN: Ma.y it please t.lle C<)Urt, tl"1e action that was taken 

after the decision last December· ineluded the adoption by the hold over 

Board of By-laws which ·were, except for non-essential changes of an 

essentially typographical nature, the same as the By-laws that were 

adopted by the Boa.rd that Your Honor held to be iltegal exc:ept as to 

the provisions :f'or voting. These provisions we:re conformed strictly 

to Your Honor's direction in providing for the allowance of a vote to 

every member whether o:r not he was in good standing by the pt;1.yment of 

dues. The By-laws that wel"e adopted a:re, I believe, in strict corder-

mi ty with the statutes of the State and I think Mr. Whitlock needs to 

address his remarks to the legislature rather than the Court because 

the statutes sped fica1ly provides that in a membership association you 

may have a mail ballot, and that is 'What the By-la\.m provide, that we 

have a mall ballot, and we haV(; g.i \ien Mr. Whitlock a:rn1n·ani'·e Lhat t.her·c;, 

will be ballOtB available :for persons who lost thei.rs, rrherp w.i.ll be 

ballots available that can be cast at the meet:i.ng, that an opportunity 

will be given for a member to vote. The only thing that Mr. Whitlock 

has indicated t<J the Association that lle ob~jects to is that we do not 

allow prox:ieB. 1rhat any member may be - the ba11ots tha.t were sent 



out contafoed all 18 names of all nominees who - supplied with additional 

spaces for w:riting. The literature that Vias sent out ha.d equal length 

discussion of each candidate whfoh tbc~y were pertni tted to prepare them-

selves. The whole thing has been done on a strict conformity with the 

statute vthich provides that for this type of an association you ma'}/ have 

a mail ballot. 'rhe procedures are set forth with great cai"e to pl"ovide 

for impartiality. We have an independent escrow agent. The By-law 

provide for the appointment of an Inspectors of Elections who a.r-e not 

to ibe in any way candidates or past candidates for officers o:r direc-

tors or anythi:ng of that nature. And Mr .. Whitlock has been given 

every assurance he asked for as to the conduct bf e1ecti0ns, except 

that we have refused. to pernd.t the use of proxies in the election of' 

Directors because we believe this is what the statute provides and 

we believe that it is giving the maximum amount of democracy to the 

whole p:t'ocedure. It's permitting every member to vote without substi-

tutihg someone else's judgment for his. Ml:'. Whitlock acts as though 

this were an impai:rmertt of contract. Does he feel that the inability 

to send somebody to the polls in the local elections is an impairment 

of their I'ight to cont:ract. Just as in all our public elections, no 

one is ever permitted to act for someone else and we've bad endless 

legitilati6h and litigation t'.ry:i.ng to be sure there was no interft~r-

ence with the ballot process. So here we feel that the baliot should 

be the vote of the member, not of someone else for him. And that's 

what the Association is striving for and we believe that it is in 

strict conformity with the pr-ovisions of the Virginia statute govern-

ing n:onstock corporations. 
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COURT: Now what provisions are there then for judging the 

fairness of the election other than the management being in a posi­

tion to ju~ge it? What independent ..• 

MuSSELMAN: There is the provisions of the statute that permits 

anyone aggrieved to come to Your Honor for relief after the election, 

if there is any unfairness. The Association has no objection to 

Your Honor appointing someone to - as a referee for the election if 

this is indieated to be appropdate. We don't wish to run up any 

more expense than it 1 s necessary biJ.t if Your Honor feels that this 

is appropriate we have no quarrel with that. The Association is 

anxious to have every member vote, not somebody else vote for him, 

but every member vote. The By-law provisions with respect to voting 

were separately because of delays by the printer who has had the 

By-laws to print for general distribution for over two months. The 

... we put out a special issue of the Shore Line that went out Satur-

. day setting forth in specific terms the provisions of the By-laws 

with respect to the election. 

COURT: You're saying that as a general proposition you feel 

that it is more expeditious and certainly in keeping with the general 

integrity of the ballot to encourage mail ballots as opposed to proxy 

votes: 

MUSSELMAN: Yes Your Honor. Because it's awfully easy for people 

to go around and say well you don't want to bother with this, sign me 

your proxy and let me go vote for you. We don't allow that in gel1eral 

elections. We don't allow anything even approaching it. We don't 

even allow a person to see how he votes. And this is what the Assa-
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ciaftion is t:rying to approach as close to as we may by complying 

str1ictly with the $tatutory provisions that says that in a membership 
I 

ass1ociation you rtliiy have a ma.:11 ballot. 

I (11) From page ~2; line 9, through page 42~ line 20. 

COURT: And the statute eertai:nly is clear that the Court (~an and · 
I 

should give summary consideratiC>n to the, mat t.ers o:f' the gtwernment o·f · 

I 
the corporation. NoiV other matters can be taken up in due time, but 

I tJ;iink I 1m required arid shoiild give swnma:ry judgment <'.>n this question 

todky as to how this electiori shall go f'orwa:rd. Otherwise jt's 
I 

enc1)Uraging further iitigation .tater on. It might have a tend<~ncy 

t.o hop litigation ·it' it can be reso.Lved '.in a proper manner t(>day. 

i 
Now

1 

the question is, of course the cause fo:l'." changing the rules of 

the1election and secondly the reasonness of extending the time of it. 

Now 1 how much is the date of the third Saturday in May fixed in all 

the1of'ficial papers and >-that changed it? 

!(12) From page 43, line 6, through page 44, line 8. 
I 

1 
COURT: This matter of 'Whether or not there shall be proxies is a 

rattler intriguing thing. You've certainly brought out an item here 

I 

which is vtorth considering as 1 have commented. and have really justi:ried 
! 

uphqlding Mr. Whitlock on~ in coii:::ddt)r:i ng the right fl of the stl':icl{­

i holders, here they a.re mor(~ in Lhe c:atcgory· M' a votm· than a stol~k-

ho14er because this corpo.ra.'L:i.on through :Ltn Board of Directors actu-

ally exercises governmental powers over its members insofar as their 
I 

proJierty is concerned. The r:i.ght to a.ssess, the right to collect taxe~, 

and Ito perform :f'wlCtiom> wh:i.cb actually coustitute liens on their pro-

pe:r1y if they don't pay up their dues. Now the question is whether 
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or. not this is to be approved generally or whether the Court should 

in! effect remove the voting procedure and open it up to the extent 

e1bctions proxy is never us('<l.. It'£': always e.itber a mail ballot or 

a vote in person. And you a're saying in effect that beca.use <Yf the 

si~ilarity to actual political ele<:tfoms that y611 1 re undertaldng to 

duplicate it as closely as pt)sn.ibln. /\nd ('<::rta;inly in tlle Court.'B 

:rulling as nomJliented on in tlw p.rcvicnw t.t•.·ii-11B, t.he constit·ut.ional 

questions litrve been eo1npt:tred to t.lrn· e it". :i ::-.<m 'n r.l. gh t. to vote when ht•' :1 

dellinquent in his property taxes. He can't be derried the right to 
I 

vote because he hasn't paid last yen.r's taxes. You rni.ght be deHn-

quent in paying your real estate taxes hut the recourGe th("!.re .is to 
I 

sell your property if necessa:ry to collect it and riot; to deny you the 

ballot. And this is the analogy the Court used. And the questi.on 
! 

here is then should there be a further analogy in the matte'.r :in which 

the balloting is carried out. 

(13) From page 46, line 13, through page 47, line 5. 

COURT: That may be an issue though, as to whether they in fact 

ha~e - here you have the control of the press i.n a :'.:HC>nse. Now Jn that; 

sehse the Ccnirt can't i::1ckr10wledgc:~ tlw.t management rrdr~ht haV<:> the Game 

prbt•c)gat l. ven that:. tr1ey WiJuld in a bu;,; i ne:··.n t:orpo:t"<:ti;J.on. 'f'hcy (~C!l"-
; 

tainJ.y a.re recognized ... they have Uw right, to use 'Lhe corpo:rate rae:ill-

ti~s and corporate furHls tl) perpetuate l~beir nontinuing in office~ it 
I 

being a business co:rporat.ion. But I don't knotv that when you're 

def11ing wlth a t]tmsj-governmc~ntal que:3t:i.on here that the same pr.ind.pal 
' ' I would apply. l th1nk we have to aeknowledge that Bl1.le Ridge Shores 



" .. '. -~· ·" ... 

Property Owners Association is a governinent within a go\re.r.nment. It. 

has a lot of the aspects of an urdncorpo:r>ated tow:r1. And I suppose 

that 1 s basically whnt th<'J li"ff.l t;JaLure jn g<ji.r'Jg t(J have to deal wit.h 

ci'rte of these days or the Court. of' Appeals in resolving th fa qu<~stj on. 

Just what rights and responsibilities attach and how t'ar restrictions · 

cah go on the questions of wbat privileges are given up and what 

responsibilities i::i.:te attached by r·easoh ot' the 1rie.r~ ownership of t.he 

land. 

(14) F'rom ·pagt> 48, line Jj, th'Y·6ugh page 48, line 19. 

(WHITLOCK): Your Honor has ruled in the earlier cases and in 

your comments today that these people a:re bound by a contra.et because 

they signed an agt"eement in the beginning that if' they were to retain 

their membership in this AsSC>ciation they would be bound by the rules 

and regulations lawfully adopted by this Associatiori and they had 

cont:ractua1 ob1igaidons in ·whi eh they could fH)t with draw ... :r.rom which 

they could not withdra'W thettiselves because of the commitment!> they 

made by a. contact wheri they became members of this Assodati.on. 

(15) l!-;rom page 48, line 25, through page 49, li.ne 6. 

COURT: That's not the qut:stion. Now Lhis again it shouldn't be 

inisunde!'stood that n. membe.f• does not hav(J Lt'i ini:i.ke appLi cation tr'; h<: 

trhat the agreement says. He han no ehoice. Anymore than a per:'ion 

l:iving ih the United States har; a 1:hoiee of wh<.::-ther nr riot he's a 

citi~en. He :l.s a citizen .. 

(16) J.:i.ne ~~. 
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WHITLOCK: All right sir, well I want to comment on this Your Honor 

that I ... surely YouY' Honor has had experience and most atto:rneys have 

had ex.pe.t•ierice in a~;bcGsfL'bJ e :ir1:1uhince <!bnrpaniet'i, ansessab1e mutual 

insu:ratice compardes whereby people can be assessed. And I llave riever 

seen ~ vote yet that wasn't cortdcictect by a proxy being sent out in 

those ty'pe things. Now if it's - the great difference in a public 

election is that ther·e are fm man.v - it.' r:; sd t:asy to vote. It's so 

simple to vote. '.People are fully informed on both sides. Maybe they're 

informed too much. Anyhow, it'$ a great deal of effort made to ful I y 

inform all people by the parties who a.re .runnirtg for offiee. And a 

voter has a right to know what he's doing and have an opportunity to 

vote. 'l'his - maH ballots are controlled under a supervised pro-

cedttt'e that nobody' cart vote by mail except the voter himself. He 

goes befo:t'e a Notary Public. He certifies his signature on the 

ballot. And in thiB - th:i.s mail bal.lot, an Hlust:rat.:ion arid l'm nol. 

availing that anybody is going to do anything :fraudulent, but when 

things don't go right~ people who are wronged wonder what; has happened 

and they wonde:r what could have gone wrong. l was reading through 

these minutes and I see hef'e where Mr. Anderson had 134 proxies back 

here one ti.me. He was represent:ilig the oppor;d.t:i o'f1. rrr:11::; lk1i:1.rd ot' 

the Board of Directors supported was e ·1 eet.ed and they didn't get -

one or two of them got one more voti: than M:r. Anderson's proxleB were. 

Of course Mr. AnderL~on 's pro:xieg were :reduced to 104 by exand.nation 

tha.t he h::i.d ruled (mt b;v the Board of Di reetor'G. 



.c .. \·. 

COURT: But Mr. Anderson never contested that. election though did 

he? 

WllI'I'J,()(~K: T b(~tieve h0 did 'four Borio r btrt he d:idn' t :f'otlnw t;h.rough 

on it. 

COURT: Right, as far as the Court's cor1ce:rned, it's over and done 

'With. . . 

WHITtOCK: Iim just - 1 1m il6t. eontestfog that election. I'm just 

trying to make a point that balloting if it's riot under serious super• 

vised and cont:rolled proc!edures cull go ·wrong. Now T can forer:ee how 

100 ballots cari be cast in the mti.il election fraudt11eht1y and 1 'm not. 

saying these people are going to do it, .but they're sending out some 

800 lette.f·s artd if anybody has had anything to do with sending out 

letters in this organization, at least 100 of them are going to 'be 

ret Urned., moved, unknown. Now somebody - whoever wa..rits to H' they 

wanted to be f:raudulerit, could vote~ thor:;e 100 ballots. '.l'hc:l'e' u rn:H.h.i ng 

to keep them from voting H. 

(17) From page 52, line 10, th.rough page 53, Une 21. 

WHITLOCK: I'm asking if you're going to have a mail ballot thatl 

that should be done. I think that there - that not only y011 should 

have a ma1J. ba1Jot, the pe.t'GOT.1 - i 1' you want to hf:tVt? a ma.tJ ballot 

it 1 s fit1e wiLli mu J(' the' j)COplo r.;ign iL. but not only nhould. yon l1avc· 

a mail ballot but you should give an opportunity to a person to give 

his proxy~ ti) go to this meeting and hear and see and obBerve what 

is going or1, who a.re the offieers, make an investieat:ion of who ie 

qualified to serve. It' r. been :re:p<:i1•ted t;o mf-:> that one new membe:r 

and I can have B6me ev:i.t:lence :)n it if Your Honor want~> it, it'~> been 
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reported to me that one new member has already voted anq he ca.me to 

see one of my clients and said I have found now that I voted for 

the first nine people on the ballot and I'm sorry that I did because 

I don't want to vote for them, and if there's anyway that I can vote 

differently I will do so. But he read the ca.mpaign literature and 

being a new member and not having received the By-laws and not knowing 

what was going on he cast his vote as a normal person would do. If 

I received this campaign literature I'd have cast my vote right away 

because if I sat it down I'd probably forget about it. But it's not 

important to me as it is to some of the other people here involved. 

Other people are spending their lives trying to educate and inform 

the people, but I don't - I don't for the life of me see why there 

could be any objection to an open, wholesome, free election. They 

have every opportunity to ask this man to give them their proxy if 

they can sell him on their honor, integrity and if they want to get 

his proxy he will give them his proxy and then they can use it. And 

they asked for a proxy for everything other than the election and 

I can't see why - at least they think it's proper for this corpora-

tion to conduct business on all matters other than elections by proxy 

and I see no law - I've read every case I could find except this 

Federal case that I found last night at 2 o'clock and I haven't read 

that, but every law that I could find I've read about proxy votes 

and I've never seen yet where a proxy could be used for one purpose 

and then not used for another purpose. And that's just what they're 
:·;,. 

asking Your Honor to do. 
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(18) From page 60, line 6, through page 61, line 17. 
I 

COURT: No sir, not of counsel. You may address the question to J Court, but now this is a matter of argument, we're not in evidence 
I 
I 

yeit. It may that we'll get to ,it, but we are at the point now where 
I 

th!e Court is considering this from the standpoint of matters that can 

b~ stipulated into evidence. 

WHITLOCK: May I suggest to the Court that - to ask the question 

as1 to why a signature couldn't have been on the outside envelope 

as1 well as the name printed. Anybody could print the name on it, 

bu~ a signature is effective and how would that interfere with the 

serrecy of the ballot? 

J MUSSELMAN: This has been suggested and probably should have been 
I 

dope. We followed what we thought were carefully prescribed prdvisiqns 

foir identifying the ballots and seeing that they were only maila:d out 

and we only gave duplicates to people who made written statements that 

th~y had not received the original ballot, to try to protect the 

integrity of the ballot in every step of the process. The election 
I 

onl May 18th having been announced repeatedly since last December .. ~< 

Th~ letters that went out December 15th, Mr. Whitlock referred to, was ·. 

thl first of the regular indications that have gone out at frequent 

inlervals since then that the election would be held in May. The 

I 
Directors have advised me that they felt that it would be disadvantageous 

an~ expensive to the Association to have to - and confusing to many of 

th~ voters to have the change after all this many things have gone 

out to them stating that May 18th was the date. Many who are inte~ested 
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have probably kept this weekend open, and a new date would undoubtedly 

cause scmie conflicts with people who have complied with the notices that 

have gone out over the past 4 months stating that this is the time the 

election will be held. The Association would be auite happy to have the 

Court appoint a referee to .decide any controverted matters at the election, 

but believes that it should be held at the appointed time, that if it is 

not to be held then, it should be put off until sometime after school 

opens in September, because during the summer people make plans for their 

children and are not in general available f'or this sort of thing. 

( 19) F'rom page 62, line 16, through page 65, line 14. 

EDWARD G. WHITE, having first been duly sworn, was examined and 

testified as follows: 

DIRECT EXAMINATION 

By: Mr. \fuitlock: 

Q Your name ts Mr. Edward G. White, is that correct? 

A Yes sir, that's correct. 

Q And do you have an official position in the Blue Ridge Property 

Owners Association at this time? 

A Yes I do. 

Q What is that? 

A As President of.' the Association. 

Q You' re President and are :you a member of the Board of D:i.r<?!Ctoh~~ 

A And a Di~ector also. 

Q 1 ha:nd you a letter dated April 26; '74 and ask - H indicates 
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being over your signature and ask you if you have ... did you send 

out that letter? 

A Yes I di<l. 

Q And to whom did you send it? 

A I sent it to the total membership. 

Q Would you read the letter to the Court? :t might sto.t> you 

at a paragraph to ask you abt)Ut sofiie thl ne;s. . • 

MUSSELMAN: Your Honor couldn't things be expedited by being 

handed to the Court. 

COURT: Yes sir, l'li be glad to C'O'nsir'ler that. 

Q I'm going to question him about pat'ag:raphs as he goes along 

Your Honor. 

COURT: All right. I'll consider that in evidence though as far 

as introducing it. 

Q. I will of'te.r it an an exhibit a:3 soon as he .•• 

COURT: All right sir. 

A Dated April 26, 1974. Dear Friends: Most of us acquJred. 

property at Lake I,6uisa because we hoped to enjoy the beauty and 

relax in the peaceful surroundings of Blue Ridge Shores. isn't it 

a shame that we now fi.nd ourselves irlvolved ir1 legal proceedi.ngs 

brought on by a 1.'ew di.Gl"'UJYtiV'o mc:rf1herl'1. We have h:'id to <":ol l('.'<d. :::~Oli'if• 

du.es and assessments in Court. We have had to defend ouri;;eJv<i~G 

against 1H1el and other unfounded aecusatiorts. 

Q ·What do you mean by that phrase Mr. White? Are you a.lleg:i.ng 

tihat any of the C()mplainants in this case is libel. . • 
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COtmT: Now what is this? Is this bearing on the election 

coming U:p? 

Q Yes., this was sent out as ar1 election campaign not.ice. 

COURT: All i'ight, gb ahead sir. 

A I'd iike to correct you Mr'. Whitlock. This was sent out by 

myself as a concerned citizen. 

Q For what purpose? 

A For purpose of irtforming other citizens in the commun:i.t:y. 

Q About what? 

A About what I felt was going on based upon my background and 

experience. 

Q. Well what did you want them to do ir1 reference to this? Why 

was it. . . 

A I think the conclusion of the letter says, 1 feel personally 

obligated to advise you of these matters and their posr·db.ilities. 

Please attend the annual meeting on May 18th and mail your ballot 

and pro:xy in promptly. 

Q So this was the purpose of soliciting votes for the Board of 

Directors candidates wasn't it? 

A The purpose is to solidt votes and attend:i.t1g the ann1wJ. 

meeting. 

Q Read you:r next tc) the last paragraph Mr•. White'! 

A Your vote is important.. The candidates recommended by the 

:Board are capable a.nd willing to serve all the members. They are 

being challenged by representatives of' this minority. Vote for 
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only those candidates recommended b~V the Hoard. Complete your mail 

ballot and proxy card and mail them promptly. 

Q Now can you tell 1.is; is the purr)ose of your 1etter ariythinr; 

other than what it says there? 

A Yes~ it's to promote the interest(.; of those <~andtdates and also 

to get people to vote. 

(20) From page 66, line 2, through page 66, line 10. 

Q Go ahead with the next pa:ragraph. 

COURT: ••• go ahead with any further questions. 

A This vocai minority, of less than forty, has literaHy and 

continually disrupted Assodation affairs. My letter of December 15th 

pointed out that just a few, four actually, and their attorney, also 

a member, were able to convince Judge Berry, solely on technicaH.ti.es, 

that the Board had neglected to have a copy of the By-laws, perfectly 

legal in themselves, attached to the minute books of the Corporati.on. • • 

(20A) From page 66, line 22, through page 67, line 11. 

COURT: Now you':te offering that in evidence Mr. Whitlock and 

the Cott.rt will consider that. 

Q ! thought maybe he could give some explanation for it., but if 

he can't then T'm wi'.tHng to pass on ... go ahe3d M1'. WhiLE'• 

A You warit nit'-< to proeeed with thiB letter? 

Q Yes sir. 

A Judge Berry felt that he had no alternative but to re:i.nstate 

the 19~(1 Board until a new Board could be elected at the annnaJ 

meeting ttd s year. IJ'hE! srnlle vocal minority group haf; hi nde.r~ed progrer-;g 

time and time again. They t·1ere against the roads,. againft; the purchase 



of the Water' Company~ against the purchase of the concession business 

rights and even contprbmised the Association with the insurance company 

when we werf: r1egotiati.ng for a st'.:ttJ ement for the hur:dcarte damages. 

( 21) From page 73, litle 22; thrbugb page '(5, line 24. 

Q Mr. White, dl.d you - do you ktiow who p1•epared this publication 

of the Shore Lirie dated Apr:il, 1971f; Volume VIiI, Number 3 that gave 

the interpretation of the Court's ruling from Mr. Musselman and then 

made cbmments about the election? 

A Yes, that was prepared ... do you want me to comment on each 

portion of it, but if I could take a look at it. . • 

Q I just want to know who prepared this? Who approved it and 

prepared it? 

A Could I take a look at the document sir and - as far as the 

cover letter, this was - we felt that there had been a considerable 

amount of turmoil brought on by the Court hea:t.ing arlll the f'act that 

the people had faced a transition of Boards, and there was a great 

deal of iack of understanding possible concern:i.ng just what the 

C6u:rt's action was and its influence on the community. As a result 

we asked ou:r attorney, Mr. Musselman, to prepare this letter, repre-

senting what his version of the Court's firi.al decieion was, so that 

the membership w<.'mld be flilJy aware of the details of thil:;. ~fo thlt> 

was approved by the Board after revi.ew by each of the mt:mbc:~rs. 

The. • • 

Q Was there any reason that tbis was included in the eJect.:i.on 

notice and the bullet.Jn that Wt?nt out to tell about the eandi.dates 

fo:r office? 
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A Yes sir. it was our feeling that we'd had c>cirJsiderab.1 e communi­

cation regarding the fact that. we had a very eventful c:i.rcumstance of 

or1e Board being removed anrl a new Board tald rig over and we feH, an 

obligation to make the membership aware of just what the Court's influ­

ence was prior to the eleetion i.n terms of what influence it would 

have on people's reaction to the election and the candidates. So we 

felt it was a very important p:iece of information that the Ar.;soci.ation 

was obligated to disseminate. 

Q Then it was your ut1derstanding as a member of tht':! Board - l 

assti.IiJ.e - of the whole Boa.rd that y·ou voted - you requested that the 

n'l~mbership be hi formed that the pl'.'E?vious hearing confi.rms the~ va.lj d:i.ty 

of the reviSed By-1.a\.Js arid :rules and regulatior:1s adopted by the Board 

effective January 1, 1974? Is that correct that you approved of 

informing the Board that the Court had approved those By-lawn? 

A ls that what this says, that the Court app.r•ovef; the 19711 

By-laws? 

Q Well, if you read the last lines there. The ruling establishes 

the authority of the present Board to act -tn all matters related to 

the normal operation of the Association • . • (three periods) c•or1fjrms 

the validity of the revised By•laws and rules arid regttln.tfons adopted 

by the Board <:d'1'.'eetive .Jarnrn.ry l, J 9711, which By-1trws and ru l.i:'Ll and 

regulatioi1s have formed the basis both for the operation of the 

Association in ·recent months and also t'o:r the speci fie ar:ran1v~ments 

for the conduct of the election t.o be held in May. 

A I don't ... I 'n1 not. awt:n'e tbnt. that is eontrary to wllat the Gou.rt.'~;; 
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Judgment Yl'as. 

Q Then you take - do you interpret that as telling the members 

that the Co1u•t. har~ approvod of theBe By-laws? 

(22) From page ·76, lin.e 8, through page 79, line 12. 

Q l'm asking you a.bout turning to page 2. 

A All right. 

Q Under the May Election. 

A Ai.1 right. 

Q And ask you to read those two para.graphs? 

A ".rhe May Election - l.'lominees' Resumes. Eighteen members have 

been nominated for membership on the :Board from which you may choose 

nine. This will ·be a completely new Board. There will be no one 

tc» furriish continuity in office unless you elect some members who have 

had Board experience. ·You surely do not need to be warned of the 

danger of skyrocketing costs resulting from inexperience. Board 

Policy. Our Boa:tds always have endorsed candidates with varied back­

grounds in o!'der to have a wide view of members' desires. Here is 

a list of those chosen from the list of nominees. Ali nine have 

demonstrated an unselfish interest in and love for Blue Ridge Shores. 

COUR'r: Now Mr. Whitlock, the Court doesn't have time, as '.t've 

told you, this is ln evideiH~{ij and. it; 1 ~i obviously unrieeensary to rc.\')ad 

this, no~ what's the purpose of it? 

Q I wanted to ask him a question. 

COURT: Ask.him a question but don't te11 him to read, now I'm 

ruling that. 

Q All rlght. 
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COURT: Because the Court can read. 

Q All right sir. Now whose - who authorized this to be sent in -

these two paragraphs to be included in the publication t.o go to the 

voters? Or the members? 

A I authorized it. 

Q You personally? 

A In conjunction with the Board, yes. 

Q You did it as President and as a member of the Board of Direc­

tors? 

A That's right. 

Q And did the Board itself - you said in conjunction with the 

Board, did the Board, acting Board itself, approve of it? 

A Yes, they approved the fact that in conjunction with the 

By-laws of the Association that a nominating committee appoints a 

recommended" slate of directors and publishes it in the official docu­

ment, the Shore Line. 

Q And do you know how many members of that Board are candidates 

for re-election? 

A I think there are three. 

Q So, they in effect, requested the Association to support them 

for their re-election? 

A I don't think there's a request sir, I think it's within the 

regular conduct of the Association affairs that the By-laws provided 

for a nominating committee who reviews candidates and recommends a 

slate of candidates for directors. 
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Q And the resume that fol.lowed and the order in which they we:re 

published the candidates being recommended by the Board being put. 

first, was that done because of anyhc>dy's :request or suge;esUon? 

A No, I think it was a chofoe of' Mrs. Elva Hall as to the format 

of' it, and Mr's. Hall is the Editor of' the Shol"e Line and has had 

experience ove:r the years of publishing similar documents. 

Q Well Mr. White, were you aware and was the Board aware of the 

resolution that was adopted by the members in the April, 197:3, 

meeting that the ShcYre Line not be used for politfoai purposes? 

A I think if you go back to that resolution Mr. Whitlock, that 

the resolutior-1, if 1 reeall COY'i'ect1y, stipulated that it was re-

solved that tM Board would review these 3 or 4 mattel'."s and I think 

that that resolution was ac-cepted on that basis. 

Q Weil wasn't it - the membershi.p, itsel.f, voted on it didn't 

'they? 

A Well I think the wordation of it sir was that, the resolut:i.on 

read if ! - as my memory stands, that the$e .four items as repre-

sented by the attorney for this group were to be reviewed by the Board 

and I don't think it was resolved by the majority at that point in 

terms o.f saying that they were adopted as ameridn1ent.r3 or .rcsoli:itions 

th&.t had a deJ'1ri.:l.Lc-:1 f'ol lr.iw thr6ngh on. 

Q You' re not saying that the mi.nutes are wrong ·when they sa.,y, that 

at the requei:;t of the Preside.nt, Mr. Anderson stated each re;1c)]ution 

in the form of a :motion to be voted or1 ~ind all carried? The m:inutes 

are cotrect in that respect ate they not? 



A Could ! see the document. (Witness makes statement to Mr. 

Musselman whieb was inaudible.) 

( 23) F:rom page 80, 1i ne 2 , th rough page 80, line 11. 

COURT: Are these mihutes or is this one that's been inti•oduced 

into evidence? 

MUSSELMAN: No sir. 

Q No sir, I'm going to introduce it into evidence. 

COURT: All :right, let's get jt properly introduced; then Mr. 

Whitlock. H~ has a right to see it. And, of course, he may have 

some question on its introduction, but other than that, it's not appro­

priate that the witness discuss it with counsel. The question is, are 

you offering that in evidence. 

Q Yes sir, ! will offer it in evidence. 

(24) Froni page 80; line 20, through page 81, line J.8. 

COURT: rrhe Cou:rt will receive i 1; ih evidence and it wi 11 be 

marked for identification, whatever exhibit number it :i.s, but I'm 

not sure we've even got all of them itemized as such, but that'll 

be admitted as Complainant's Exhibit and Mr. Musselman's objections 

are noted. 

Q Any questions about i.t. ; . 

A Yt~s, I think. 

Q Any question abo11t :it being a va1id c:opy of the mi.rn.:d;efi we:·' d 

call for the ... 

COURT: Not a question ""' a question of' whether that's one of the 

issues of the Blue Ridge Ghore Line, not a question of whether it's 
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a valid copy of the mi hut es. You' 11 have to :provG those in some <Jther 

way Mr. Whitlock. 

Q. All right. 

MUSSELMAN: I tt1ink th fa :is JuGit a :-mrrnm.try of the :minuter; and nM; 

a complete· copy of them. 

COURT: The only question is whether t.hat' s ... that i.s a publi.ea­

tiort, one of thE> issues of the tnuc RidgP Shore Line and i.t w:i.ll 

speak for itself. 

Q. ls thai. a valid p1i'bJ·ieatio1l of tfw riht)re Line ..• 

A Yes j,t is. 

Q • • • issued by the Association? We offer it. . . 

COtJBT: All i"igbt, it w:ill be received. That will be ident:ified 

as Plaintiff's Exhibit Number 6. 

( 25) From page 83, 11.ne 18, throHgh page 84, line 8. 

Q Do you have in evid<-:?tWe Your Honor, the Shore Line Ju Gue <Yf 

Ap:bi1 25, i7h? 

COURT: Yes' sir, that's in evidence. That has to do with the 

eiection itself, rt seems to be a special issue. 

Q We'd like to cail to Your Honor's attentiQn the paragraph 

on page 3, Replaeement BallotG, as t<'.> bow replacement ballots must 

to, about six Jines down, and tht1t no ba1lot is cast in pe:r;;on whic·h 

has been cast by mail. And. then abont si.x lines further; 'rhe pre­

iding officer shall allow a reasonable time, not to exceed fi.fteen 

minutes from his call fo:r ballot;:;, for memhers to come forward w:Lth 

ballots to be <~ast. Once the time for ca:3t:ing ballots has elapsed. 
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the presiding officer shall declare the pons closed and ba1lots shall 

no longer be accepted. And then the last paragraph I won't read, 

it's lengthy, but the 7 day requirement for rep1aeement ballot3. 

( 26) From page 86, line 5, through page 86, l :inc~ ;.?.3. 

TILDEN H. GRANT, having first been duly sworn, was examined and 

testified as follows: 

DIRECT EXAMINATION 

By: Mr. Whitlock: 

Q State your name, age, and residence please? 

.A Tilman B. Grant, 62 years old. I live at B1ue Ridge~ Shores. 

Q You a:re a defendant in this suit are you not? 

A Yes s1r. 

Q You were a n'.lember of the previous Board that was found dis­

qualified? 

A Yes s1r. 

Q You' re ri6t a member' of the present Board? 

A No si.r. 

Q You se1•ve on the Advisory Board. • . 

A Yes sir. 

Q • • for the present Board. Now, we:re you el eden in 1971? 

A 1971, yes sir. 

(2"(} Prom page 88, line 8, through page 89, line 9. 

Q Mr. Grant, have you had any eonve:rsat ions with a memller of the 

Association as to whether or not he's already voted? 

A I have. yes sir. 
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Q What did the conversation tbat; has taken place have reference 

to a member that's already voted? 

A 110 sai.d that he had. 

MUSSBLMAN: May we have the me:rribe:r identified? 

COURT: 1 don't know that he should be Mr. Musselman. 

MUSSELMJUlr: Well, otherwise it's hearsay Your Honor. And I 

think it 1 s hearsay at1yhow, but. 

COURT: I don't know ... well I. • . 

Q A statement made to a. defendant in this su:i t., 1 don't thin!{ 

it's hearsay. 

COURT: Go ahead and answe'.r' the question, the objection i.s over-

ruled. 

MUSSELMAN: Exception noted. 

COURT: Yes sir. 

A Ye~3 sir, he said that. he was a new member and he had received 

this set of literature from the Board of Directors endorsing nine men 

and sine e, that he a idri 't know the af'fairs of the Association and was 

a new member, be simply voted for the nine on the top as directed by 

the Directors and mailed it in, and he was sorry that he did it, after 

1 explained to him what werrt; on, and how UH~se previous things and 

elcet·i.OrH; had bc:cn C<Jnductt~d. I. ran n.G nn :i.r'1dep,:md0nt to get. on th:i ;·; 

Board to find out and I did. 

( 28) F1•om page 90, line 23, through page 93, l:ine 8. 

A. LEWIS MILLI~:R, having first been duly sworn, was examit1ed and 

testified as follows: 
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DIRECT EXAMINATION 

By: Mr. Whitlock: 

Q State your name, age and rc:f;idence please si .r·t 

A A. Lewis Miller, age 56, 256 No.rtb Lake Shc'lre 

Virginia. 

Q 'rhat 's at the Blue Hidge Sbo:res Subdivision? 

A Blue Ridge Shores Stibdiv:i.sion. 

Q How long have you lived at that location? 

D~r:i.ve, 

A As a permanent resident, since F\:~bruary of' 1973. 

Loui~~a. 

Q Briefly, what is your educational bac~kgrouncl Mr. M:iJJ er? 

A I was an engineer for tI:1e U, B. Gove.tnment. 

Q That' B your employment record. Have y6u retired f'rom that'/ 

A I have retired. 

Q When did you retire? 

A In F'ebrua·ry of' 1973. 

Q All right now, you are one of the complainantn :i i1 thiB ;3uH.. • • 

A I am. 

Q W'hat - i :f you were given an opportun:i ty to conduct a cam:pa.i.gn 

for the candidates tbat you choos<:~, how long wou1d you thiril~ it 

would take for you to make a propt'~r c~arnpaign uhder c•ireum::it.:0n1ee::; that 

may b<',~ p.r·(:ncr f b<~d, rca::;onu.bJy prc•:'.r:rHicd'! 

A I would say six weeks. 

q D:id your -.. do you baVE~ a - is there a group of you tbat a.re 

working together on this effort? 

A Well there' G a. group of ur.> world ng, but as candidates, WP.' re 



:·:. 'r.· "·;' ... · : ... -

Q I see. Do you consider that you can have a fa,ir chance a.t 

being elected under the procedures that the Board of Directors have 

adopted and materials they cent out? 

A Not as they now exist. 

Q Did you make an effort to get a list of members from the 

Association? 

A I didn't personally, but a member of our group did. 

Q What kind of list di.d you get? 

A We got one of their over-aged lists. It was deficient in mem­

bership both as to the accuracy of the addresses and the number o.f 

members. 

Q Now the Association has an automatic addressing system do they 

not 11 that automatically addresses their correspondence? 

A 1 can't verify that. 

Q Do y·ou receive cotnmunica:tions from them? 

A The communications I receive would so indicate. 

Q Has anybody told you anything about that being available. 

A They have not. 

Q Now the new By-laws that were effective on January 1, 1974~ 

have you ever gotten a copy of thone'! 

A Not. o.t'f':i <d n.1 ly. 

Q How did you get a copy of tbem'{ Or see a copy of' ttH~m, if' you 

did'? 

A I was able to get tbem through a member of the Board that -

bor:rowed them and I was also permitted to copy exeE.•rpts fri1m thE~m in 
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the office. 

Q Has there been any publication that you know of to the members 

of these new By-laws'/ 

A Not to my knowledge. 

(29) From page 94, line 2, through page 95, line 15. 

(CROSS EXAMINAT!ON OF MILLER - By: Mr. Musselman) 

Q How do you mean under standard procedure? What is standard pro­

cedure? 

A Well, we did not know the procedure that the members of the 

Board were going to use, because the By-laws that we had copies of 

stated that voting would be permitted by proxy. 

Q But how has that altered your solicitation of votes? 

A Well, we' re basing our election on the availability· or permis­

sibility of proxies. 

Q Did this alter y·our ability to campa:i.gn f'or votes? 

A No, but it altered our position to advise members as to the 

prbcedure for voting. 

Q So that it's simply a procedural matter of how you solicit a 

person's vote, is this it? 

A No, it's very important how you instruct the people in the 

votirlg procec1'ure. 

Q Oh, since the ballots came out have you had any doubt as to 

what the voting p:r'ocedure was? 

A Well I've had no doubt no, but .it was a pretty diff:i.cult thing 

to countei'. 



By: 

Qi No other questions. 

L. Whitlock• 

REDIRECT EXAMINATION 

Q When d:id the ballots come out Mr. Miller? 

A The. 

Q1 Is that - the date on the letter Your Hono:t I guess. 
I 

A! '!'he 19th. 
I 

Q The 19th of April? 

A Of April I think, that our ballot was received. 

Q All right sit'. That's alL 

COURT: All right M:t. Miller. 
I 
I 

WliITLOCK: That's our case Your Honor. 

CQURT: Mr. Musselman, do you desi:te to call any evidence to 

count~ract the evidence that Mr. Whitlock has introduced? 
I . . . 

MUSSELMAN: Your Honor, I don't think that any evidence would be 

germaje to the issue of whether art injunction should be granted, which 

is thJ only thing that the notice today cove:ts. 

I 
I 
I 
I 
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APPENDIX 13 

b. Transcript of J\.pril 30, 1974, Court necision: 

(1) From page 1, line 8, through page 4, line 24. 

COURT: All right now, gentlemen, we had right much in the way of 

ar9ument. The Court is going to make some rulings here which will be out 

of practical necessity. I have a matter which is rather urgent to attend 

to regarding a case coming up tomorrow and then I have another matter this 

afternoon already scheduled. And under the provisions of the statute 

which Mr. Whitlock is operating under, I think it's expected that the 

Court deal with it quickly, and to deal in general terms if necessary 

or in specific terms. Now the Court makes this finding, that the Board 

of Directora listed in paragraph 4 of the ~ill of Complaint are to remain 

in office until they are replaced hy a duly constituted new Board of Diraetors. 

And in connection with the up coming election, the Court finds that matters 

having 9one as far as they have with regard to the publishinq of the date 

of the election and the adoption of election procedures the Court is goinq 

to allow the election to go forward as scheduled but will require certain 

supervisory activities in that election in this regard. The court is 

going to appoint two commissioners of the Court to oversee the election 

and to rep~rt back to the Court in these particulars. They will bG act• 

ing, of course, as agents of the Court and officers of the Court. ~ny 

person whose ballot is challenged will be reported hack to the Court. 

Any voter whose right to vote is denied or restricted is to be reported 

to the Court and .all objections made at the election are to be reported 

to the court by those commissioners. And thereafter, the Court will 
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decide in what manner those contested ballots will he dealt with. And 

I'm considering appointing Mr. Whitlock and Mr. Musselman as officers 

of the Court to report this back because it's not a question of them having 

to deal with it but to carry certain clerical information from the election 

back to the Court but t will hear argument on the question of who else 

may be more appropriate to act as the Conunissioners. Now I'm doing it 

on this basis, that should Mr. Whitlock and Mr. Musselman repOrt that 

there are people who show up at the election who wish to change their 

ballot after having already mailed in their mail ballot that will be 

reported to the Court. Should there be persons who have proxies that 

they wish to vote who are not allowed to vote, that will be reported to 

the Court. So that any denial of the right to vote will be further re-

viewed by the Court just as in connection with a challenged ballot at 

any other election. And I'rn not saying whether the Court will or will 

not further restrict the ballottinq process. It.seems to me that over 

the years that the mail ballot may work itself out and it may be that 

the proxy ballot ought to be allowed too. But I'm not saying either one 

in this case, I'm allowing this election to go forward in the manner 

wh~eh has been prescribed and any person aggrieved in the election will 

be heard from after the election through these Commissioners. Now that 

means that the vote will be tallied, the contested ballots will he talHed 

and those who have ballots which were not allowed wiU be further heard 

from so that there will be a final tally of everyone who wishes to he 

heard from before those results are certified. In other words the electibn 

will not be certified until approved by the Court following this May date. 
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Ana then during th-= meantima the Court Hill requir.!; that an up to dat:":.: rni3:U. · 

ink list be furnished or in the alternative that any candidat9 fot ths ofHc.~ 
of Di.rector be allowed to use the facilities or have the faci.liti~9 made 

available to him, to have his lit?.rature mailed out to the same list that 

hals received the nr9viou~ 1 it~rature wi.thout equivocation. 'that 
1 

s :i short 

. I time I r=>alize hut if :-my candidate or any member d~sires to hav~ t!iat I . ~ . 
mrling list he is to hava it. 'l'ha Cornoratfon, of courss, is not to bear 

tHe expens:= but thosa up to date lists are to he mat.le avai.lable so that ;mv 

oJe wishing to r€spond to what Hr. Vhits has said may do it. Hr. \-Jhi.te 

ul2d his own facilities and that's a privatE letter hut now ltr. Pi11·!!r may 

nled an up to· <late llst and if he ne:::ds it. he is to have it and anv otl1S'r 

mlf'lber who .. 1ishes to direct any literature among the m21'"thership iH to hnv,~ 
I tha sam"- privileg~. That may giv~ ev~ryon~ an opnortuni ty to he lizarri from 

blt as a practical matter the Court doesn't feel it's appropriat~ to s2t ~ 
nbw date for this electi.on. But if Mr. '·fhitlock., H Hr. 'H11er or ai1yor;e: 

else desires to pursue the matter of Aol lc:f. ti.ng oroxles they hav~ c::v2ry ri rht' 

t do it and to present thos3 proxies for use at the election and the Court 

will thereafter datermine how to tally up the vote. ~o that you must k'.!ep 

+•ck of evorything that i" presonted wh•ther it be • proxy, ''heth•r it h• 

a vote in person or whether U he a man hallot. And now un<l9r the ruli:,s 

liready established if a person has 1iailed jn hi~: mai.l ballot, h~ rw.y st:1Jl 

f how up in person and as~ that h> he counted then instead of his mail bal 

lot as I understand it. So that if a man desires to r~nounce his mall 

I ballot he can certainly do it bv appearing in p£rson. Then on tr.e oth<?-r 

I hand the Court mav consider allowing hi.m to renounce it hv offerini'. 
I . - I 

his proxy through someone else as tlr. 1·11\itlock has suggested and 1 · n not 
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ruling either wav. Now those Connnissioners now, Mr. MusAelman anci Mr. 

\Jhitlock who ~ .. ·ill be appointed unless there are some reasons to the con-· 

trary who would be acting for the Court to report these clerical matters 

back, would allow the Court to deal with the election before it is finally 

certified. And I will hear from those Commissioners as soon after the 

election as is practicable. 

(2) From page 6, line 7, through page q, line 19 

COURT: The present Board, the Court will require under the order. 

today not only to remain in office but the Court declares that they have 

been properly in office in keeping with what the Court previously ruled 

on the basis that I've said that there must be somebody in the office. 

Now should there be matters which are to be considered with regard to the 

actions taken by those Board members they are subject to the same rules 

as any other Board member, they are fiduciaries of the corporation and their 

actions are open to review on a proper petition and showing for good cause ·-

showing of good cause and in this case the Court defers those matters. 

We are not ruling on that this morning. We are taking up the election and 

any matters raised in Mr. Whitlock's petition with regarrl to the actions 

of the Board will be taken up at the appropriate time with regard to the 

finnncial affairs or any of the other activities which he is attacking 

as it would be in any case in a stockholder's suit. Now you gentlemen 

can act on this without the formal entry of the order but I think you 

can recall what I have said well enough to be governed in your conduct 

with regard to campaigning between now and the date of the election and 
'· 

th~ use of th~ corporate mailing list for send~ng out any literature. And 
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aqain as I have pointed out to counsel whether you count the vote on 

the day of the election is up to the corporate officers holding the election 

but there must he a separate tally made of everyone who feels he has not 

had his vote properly tabulated, so that the Court can deal with all 

ballots which are casted or which are purported to be casted and we will 

deal with it at the June 4th hearing. 

MR. WHITLOCK: Your Honor, please, I can see that there may be a 

couple of areas that there might be a hassle over, one is this 15 minute 

limitation casting ballots at the ... 

COURT: You may make that objection and undertake to assert your 

right if that time limit is not sufficient Mr. Whitlock. You have every 

riqht to say that you want those ballots cast if the time runs out. I don't 

know how that will be used. The Court makes no finding that anybody can 

be denied the right to vote no matter what happens. I might make a finding 

later on that a person hasn't exercised his rights or has failed to exer­

cise them properly. But certainly I can tell counsel now that the Court 

won't look kindly on anybody being cut off from his right to exercise 

his ballot by some technical rule. 

~R. WHITLOCK: Then this 7 day requirement that a request be made 

for a replacement ballot is that going to. . • 

COURT: Now there again if a person wants to exercise his ballot 

in some other way it will be tabulated and brought back to the Court. 

MR. WHIT~K: If he doesn't have a ballot - what I think might be 

the desire of people who have already voted is to get a new ballot and to 

cast a different ballot especially since there is a question about whether 

or not they can use a proxy. 

-100-



' - .••.·.· ·.-.. ,, ..,, ='""-- ·--·. '.;, .. -... , ... -....... ,.. ... , .. , ....... ~----·--------~-~--

COURT: Well you have every right in those cases to soHc:it their 

vote by proxy and tc vote it in person. Of course I'm not sayi[lg it will 

be counted but you can have it tabulated in this ••• 

MR. mnTLOCK: The question ahout it hcing tahulated woulc'l. mal:e it 

more desirable it appears than to be given a new ballot so that they could 

cast their own. 

COURT: Do you have a qroup of people who you can say right now need 

a ballot? I will be glad to consider it, hut I'm not going to direct this 

Board to mail out new ballots. They have indicated that they have had 

replies indicating that only 7 people have failed to get. their ballots. 

MR. l•!HITLOCK: Since the Board has sent out hallots on which they 

made recoll\l'\endations on the ballot itself, as to thern we think that wo 

should he entitled to send out a ballot in the same manner and if ou,r 

ballot comes bacY. that it be consideren. 

COURT: You can use that mailing list anyway you wish to campaign 

or to solicit ballots, any way you wish to but I'm not laying the rules 

under which you are going to operate. 'l'hev are not getting the h.lessinq 

of th£; Court either way. ~low I'm just saying that the business of the 

corporation is goinq to qo forward until I find better cause than we have 

today to disrupt it ann I may allow any ballots which are not counted 

that night to he counted, whidhevcr way they go after we have hafl .it. of; 

for review. But if a man has voted I can't see where he has nny ri 1:-iht 

to complain. 

~,m. C'HITLOCK.: But if hE wasn't in for.med a.s to what he was voti.ng 

for. 
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COURT: Well that may well be. How do we know whether anybody is 

properly informed on anything or not? But you would have the right to 

exercise within this time limit that you do have such campaign as you 

wish t,o conduct and that is Mr. Miller and anyone else who wishes to do 

it. To send out a letter and any interpretation you want to give to the 

proceedings as Mr. White gave, that's your right of free speech and I 

don't know that you have to be held to the truth when it comes to cam-

paigning. 
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APPENDIX 13 

c. Transcript of June 4, 1974, Hearing: 

(1) From page 1, line 16, through page 2, line 17. 

COURT: Now the 67 unhonored proxies are the ones that, as far as 

your position is concerneds are in issue? 

WHITLOCK: That would be the material issue involved. 

COURT: All right sir. 

WHITLOCK: We requested the right to withdraw the ballots that had 

been cast, 76 ballots. and vote 143 or in the alternative would be permitted 

to vote 67 proxies. Another question, and we think a very material question, 

that arose at the meeting is that without our proxies, without the 143 proxies 

that we held, the meeting of the corporation could not nru.ster a quorum. So 

we raised the question when they said they would not honor our proxies. We 

told them that we would not submit our proxies for one purpose - for them to 

consider it for one purpose and not consider it for all purposes. So if they 

would not permit our proxies to be used for the purpose of casting ballots then 

we would not permit our proxies to be voted for the purpose of establishing a 

quorum. So when that question was raised the meeting was adjourned for the 

management or the officials at the meeting to determine if they could establish 

a quorum without our proxies and they found that they could not and therefore the 

meeting was adjourned, because of not being a quorum present. And at the time I 

stated to the president that we - if they would rehonor our proxies for all 

purposes that we would be willing for our proxies to be counted for the purpose 

of establishing a quorum, but we would not be willing for our proxies to be 

considered for purposes for which they wanted and not for purposes for which we 

thought were appropriate. 

(2) From page 3, line 14, through page 4, line 18. 
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'COURT: Is it the 67 proxies that were signiticant :i.n making the quorum 

or is :i.t the 143? 

WH1"l1LOCK: We11 the 6r( would have made it or th(:; J.43 wouJd liave more 

than made it, yes sir. '!'here was . 

COURT: Well how did you resolve the question of a quorumt if it was 

resolved at all. How was it resolved? 

WHITLOCK: The president declared that there was no quorum present and 

adjourned the meeting. Before - and as I've said we ••• 

COURT: Well what meeting are we talking about now, did you have another 

meeting in which there wasn't ••• 

WHITLOCK: No, the president said we will adjourn the meeting but we 

will hold the election and count the mail ballots and the ballots that have 

been cast, but there were some ballots cast at the meeting before we called on 

the question of the quorum there. Another question - ob,jection that we raised 

at the meeting is when I arrived at the meeting we found that tables had been 

st~t up outside of the place where the meeting was to be he1d and they were 

marking off people who - as they came and given them a card for identification 

purposes and when I ·arrived I found that the people there who was given the cards 

for the identification purposes were also collecting ballots. And when I got -

when this ca.me to my attention that these people had a handful Of ballots. Mri3. 

Hall was collecting them and she said that she was acting under direct.iom> of 

.Mr. Barringer who was the manager of the existing assod.ation, [~O I - we have 

a problem here that shows - you see th(-~ third column turned in outside the building 

without proxy and turned in outside the building with proxy. Now, of course, if 

these - we counted - these votes were counted in the - by the inspectors. 

(3) From page 6, line 16, through page 7, line 14. 
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COURT: What's the question of a quorum in an election? You don't have 

to be there to vote. The matter doesn't have to depend on a certain number of 

people at the meeting. What's the reason for a quorum? What is a quorum as far as 

the By-laws? 

WHITLOCK: Well the quorum is 2; percent of the membership under the new 

By-laws. Under the By-laws ve think are valid and permit proxy voting, 5 percent 

,COURT: You're saying if less than 25 percent of the people vote you 

couldn't have an election? 

WBITLOCK: That's what the new By-laws provides, unless 25 percent of 

the people are present at a meeting, you can't have the meeting. And by putting 

this election process on the basis of p:toxies not being honored for the election 

but proxies being honored for all other purposes, then the - it appears that 

you give a string of perhaps having a proxy that you could do everything else 

but have an election if you were counting proxies for all other purposes and 

that's what their proxies - they had some - a bunch of proxies too that they 

counted for the purpose of trying to establish the quorum and it wan included 

in the 122 that were counted. That's why they had to adjourn the meeting. And 

it was adjourned for about an hour there to determine which of their proxl.es 

could be used for the purpose of' establishing a quorum. And nobody got proxies 

and th~ people present, they came up with 122 people present. 

( 4) From page 8, 1 ine 2 ~ through pag(~ 8, line 5. 

WHI'l'LOCK: My notes - in referring to my notes, my noter; say tllaL 18') 

are requir~d for a quorum; 7l~o members; 25 percent was required; 185 were 

required and we had 142 present. Is that in agreement with. what you have Mr· 

Musselman? 
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(5) From page 13, line 10, through 14, lfoe 19. 

COUR'r: Mr. Musselman, what is the ma,jor difference between the 

tabulations as you see it and what bas heen rev]ewed by Mr. Whitlock? 

MUSSEUi1AN : 1 don't tbi.nk there is any dtsagrement as t.o the tabu1at.:ion 

Your Honor. 

COURT: Well, now he has • 

MUSSELMAN: Well I haven't seen what he handed up to the Court, so I 

don't know ... 

WHITLOCK: Excuse me, I thought you had gotten a copy. l just hadn't 

handed you one. I'm sorry. 

MUSSELMAN: l guess I had that except for the bottom notes on it. 

COURT: Well do you recall enough at this point to answer the question 

as to whether the 67 proxies which were not honored are the area of dispute 

or is there something else? 

MUSSELMAN: J think so far as l 'm aware of Your Honor, that would bf! 

the only area of dispute, unless MI'. Whitlock wishes to pursue t'urther the 

fact that 20 • 

COUR'l1 : Now what 

MUSSELMAN: .•• 27 ballots were turned in at tbe registration desk 

instead of being handed directely to the lnspectors of :F.1 ect:\ ons. 

COUH'l': All right now, the matLe:r" of the effect. on tlH: contu:;t-..-cd b:i.I !uL:;, 

the t:>ffect C'f' those ballots on the elec~tion j tself'. l t apparently vl::1B a f'aLJ-i<·r· 

close tabulation. Now the question that we tiave to deal with iB what change~; 

if any would bP accomplished by cou!'iting disputed or unrecognized ballots. 

MUSSELMAN: Your Honor', I thinl~ it may be said in summary that there 
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would be so far as I am aware no effective change in the results as to the 

acceptance or rejection of the(different categories listed on this tabulation, 

but that if the individuals who have proxies and did not cast ballots at all, 

had the committee, the proxy committee been allowed to vote, it would drastically 

change the results and that only 3 of the persons who were among the top 9 

would have been elected. 

(6) From page 16, line 9, through page 18, line 5. 

COURT: All right, that's what I'm looking for now and you've already 

got that over here now. All right Mr. Whitlock, now what response do you have 

to the tabulation with regard to the report of Mr. Musselman? 

WHITLOCK: Of course, the tabulation I think agrees with what I have 

except that it doesn't count - it doesn't show anything about the contested -

the proxies who were not denied and we think we're entitled to vote a minimum 

of 67 ~ the other votes by the proxies which would canpletely change the elections 

of the entire 

COURT: Now how are those proxies distributed if they were counted? 

,WHITLOCK: We announced at the meeting that those proxies would go for 

the lower - the outs I guess, the directors not supported by the present board. 

Now I misunderstood Mr. Musselman when he said the top nine because I thought 

he considered the top nine the top that were on top of the ballot. He was 

referring to the top - of receiving the most candidates and I agree with him 

~hat if the proxies were counted the three that - on the not recommended group 

by the board of directors would be in the top nine receiving the most votes. In 

fact Mr. Grant received the most votes of anybody. 

COURT: Well let's see you - does he have the groups separated, that is, 

the candidates? 
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WHITLOCK: Yes, he has them separated just like they were on the 

ballot. 

COURT: You got how many of your group elected then? 

WH1'rLOCK: Well we think we have all of them elected 

COURT: I'm asking you how many did you get according to his tabulation? 

WHITLOCK: Three. 
; 

COUR'r: Three of them. And you're saying if you count the disputed or 

the unc01:mted proxies you'd have all of them? 

WHITLOCK: Yes sir. 

COURT: Now how were those proxies obtained Mr. Whitlock? 

WHITLOCK: I' 11 have to put the people who solic i.ted on the stand 

if there's any question about it because it's my understanding they were 

solicited personally and through mail. 

COURT: But did they . . 

WHITLOCK: By members of the • 

COUH'l': Was there any in sue as t<i the form of' tho proxy'? 

WHITLOCK: No, I don't understand that there was any isr.ue as to the 

form and that the proxy was of a general nature and gave the proxy cmmni.tte(~ 

the authority to act for it in all business comes before the meeting or, in 

fact I believe the only difference in the proxies was that some - the linlit of 

time that some of them were granted for, some were for two months, sorrle were 

for one month and some for a maximurr1 of 11 months. 

(7) From page 18, line 21, through page 19, line 2. 

WHI'J'LOCK : Yes sir. We revei wed our proxies at the meet :i r)g and determined 

that the proxy people who gave the proxies were memhers and f1.1rnished the 

defendant, repre::;entativen of the defendants a lir';t of names of' people from 
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"':•whqi;n we had proxies at their request and this list was checked by the 

membership commt~tee and was checked against the proxies that were offered at 

the meeting. 

(8) From page 29, line 17, through page 30, line 3. 

There may be some other discrepancies but the major issue is that of 

counting those proxies and as Mr. Whitlock says, if as many as 55 votes 

difference would be involved here it would change the entire results of the 

election. And that seems to me to be the critical issue. It certainly, even 

under any probability of certain parts of the proxies being rejected, if I 

rejected 10 percent of them for instance as a precautionary measure as not 

having been received in the total package, it would still leave enough to swing 

the election the other way, so it's a question of whether any of them should 

be counted and if they are, it seems to me they've got enough of them to change 

the results of the election. 

(9) From page 30, line 24, through page 31, line 7. 

The question is a point of law and I'm fairly well aware of this dispute 

as to the effect to be given to the By-laws with regard>.,to the election and 
! ~. 

Mr. Musselman's pd'S,~,~ion that it arises out of the statute and he's already 

recited certain reasons, underlying reasons for that rule having been applied. 

I'm frank to say that the question involves a practical matter and an equitable 

matter of how the business of the corporation is to be run and I'm not of the 

opinion that I should be bound necessarily by the By-laws. 
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APPENDIX 13 

d. T~anscript of July 9, 1974, Hearing before the Honorable 

D~vid F. Berry: 

iCl) From page 1, line 17, through page 2, line 18. 

!COURT: Now, under the Commissioner's report the successful 
I 

candidates by excluding the proxy votes are set forth on page 3 of 

Mr. ~sselman's report of the Special Commissioner; Grant, Talbott, 

CoultJart, Breeden, Behncke, Moyer, Ale and Danlquist, taking into 
I . 

I 

Long, 

accomit the votes that were cast without counting the proxy votes and under 

the s~ond grouping, the unsuccessful candidates; Gross, Snyder, Spink, 

Knauf,! Miller, Bailer, Le Vay, Stocks, and Rowe, came up with the lower 

numbej of votes and should the proxies be counted that second group 

would be in office, as I understand it, is that correct? 

WHITLOCK: Well part of the - in the first group would be selected 
! 

becaus:e the proxy group was going to vote for part of those. 

iCOURT: I see. 

MuSSELMAN: Three will be elected in either event. 

boURT: Three, all right. Now which are they Mr. Musselman? 

MUI SSELMAN .· ~essrs. Grant. 

C

r! OURlTTLOC.· K: Breeden and Ale, Grant, Breeden and Ale. 

They are in both groups then? 
I 
WHITLOCK: Yes sir. 

fOURT: Or would be? In other words you don't challenge the election 

of tho~e three Mr. Whitlock? 
I 
WHITLOCK· No sir, they were elected anyway. I . 
COURT: But you do challenge the election of the others by virtue of 

the re}usal to count the proxy votes? 
! 
WHITLOCK: Yes sir. 
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(2) From page 6, line 8, through page 7, line 22. 

WHITLOCK: In the meeting that the Court held in chambers with 

Mr. Musselman when the Court gave some guideline!:' an.i suggestions as to 

how to proceed and as I point£d out that I didn't find out about this 

conversation al t.~ough the Court directed ~. Musselman to take these 

matters up with me and to discuss them with me and to see if we couldn't 

agree on how to proceed. The only way that I even found out that this 

guidance had come from the rourt w:::.s by ;.;earching the files in the 

Clerk's Office in Louisa and finrl ! ng that , transcript had been made and 

placed in there, when I yas looking for .,., order that had been supposedly 

entered in the case involving Mr. Mor~·"· qnfl c• hers on their suit by the 

Association. So I found a transcript tt1ere that gave t~~e Court's guidance 

as to how - they should prepare for this election ~nd what should be done. 

The Court said I think the balloting business has certain problems inherent 

in it and maybe it would be better to let them act on proxies rather than 

ballots. It said, why don't you all then do it this way that it will be 

understood that the present Board will function in a normal capacity which 

would include whatever is normal to their activities between now and May 

with the idea that the whole Board would be open up for election to. a new 

slate and that you will work up satisfactory By-laws that would be allowed 

to take effect between now and then so that no member who personally 

appeared would be barred from right to participate in the election. But 

yet what did they - what did this old Board of Directors that got back 

into officP on - but I think we could reac.1 from their actions. ·They were 

voted in on the srune - same defects that the ones that were found to be 

improperly elected. They were into office by refusing to - on.the same 

election - same type of election, they refused to let people vote who 

-lJl-

.-!;';: 



owned property and who were members of the Association. They were thc~re 

because of emergency that had heen crt>at.ed by their own actions. They 

didn't take the guidan<'e of the Court and the suggestjons of tbf' Court 

as to how to couduet. t;hh; elr~etion and how to handle the affai:rG of the 

Association during the period of, may we say dilemma, when they were 

there solely for the purpose of filling a vacuum that had been created 

by their own action. They went in and tried to adopt and put in more 

restrictive and more By-laws that would be damaging to the open election 

and would create difficulties and impossible problems to hold a :reasonable 

and open election. 

(3) From page 8, line 16, through page 8, line 21. 

Wll1'rI,OCK: 'I'he By-laws did permit proxy vat.es. 'l'be By-laws permitted 

proxy votes when these people accepted membership in the Association and· 

becrune obligated to - and maintain their membership and to pay dues and 

water bills and be subject to the contractual onl·igatiohs of the Assoe iat.'.ion. 

The By-laws then provided for a proxy vote. 

(4) From page 14, line 2, through page 14, line 13. 

WHITLOCK: Well I won't say ma,jority, but a great - a great pa:rt of 

the property in this area you can't give away today. And a1ot of it. tH1.n 

been given a\·my. · They even have a policy and I don't guess, assume tt1at 

they will dL't1Y that, that if you don't want to t'lay yciur due~-;, turn your 

property over to us and we 1 11 relieve you of your duel::. Now what ld nd 

of management of any business and association is that when pe6ple have 

paid their valuable 1noney and spent time and effort to accumulate tho 

money that they paid for it and trying to develop their property when the 

money - the property is not valuable enough tbat they wil 1 cover t.he dues 

that thest~ p·roperty holde:r::; and p:roverty owners have bef~n sub,jectc~d to. 
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(5) From page 14, li.ne 19, through page 15, line 2. 

WHITLOCK: We asked for a delay and Your Honor thought because 

that they proceeded so far that a delay would not he appropriate. But 

even with the handicap of (>Ver haJf of the votes already have ·been cast, 

these people came - went forward and solicited proxies or solicited votes 

and obtained enough votes to overcome the handicap of the ballots that 

had been received and voted prior to their becoming involved and informing 

the members of what was involved in soliciting the votes. 

(6) From page 15, line 12, through page 19, line 21. 

1rnur.r1: ~lay it please the Court, Your Honor I'd like to focu~; juGt 

for a moment on the issues involved today. The issue whjcb was supposed 

to be the sub,ject of oul'.' Memorandum of Law and that i ~~ whether or not the 

members of the Association are entitled to cast their votes to the elect.ion 

of members of the Board of Directors by proxy; in addition, ·being able to 

cast their votes by mailed ballots and votes in person. 'rhat i::; the issue 

which we are involved with today. Now the Association's posjtion vtith 

respect to this issue is that the - this Court has on at lea"~t tvm occasions 

declared the Board of Directors which has been operating since December 7~ 

1973, to be the duly const:i.tuted Board of Directors of the Asoodation w:ith 

authority to act. The Association in - on December 7, 19'73, sued, I believe~ 

4 members of the Association for deli11quent dLH?::; and a~;ses:~mc~tiU;. On Lhat. 

date the Cc:mrt handed down the decisjon that eertain provh;ions perluirdng 

to voting in the Association's By-Jaws we.te restrh.'ttve and they were 

illegal. After that hearjng, the Board of Directors which was in operation 

for the Association gave a great deal of thought as to bow they should 

proceed. The informal beartng Mr. Wbitlod; refers to where the Court 

gave what he terms to be guidelines for the resolution of the problem, 

took place the Monday, I believe, following the December '7th hearing. At 
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that time the Association was of the opinion that it would be necessary to 

pu:t the corporation into a receivership, that the Court would be required 

to supervise the operation of the Association until there could be an 

election of' a new Board of Directors, at this informal hearing which we 

did put i0n the record specifically so that Mr. Whitlock would have a written 

record of what happened. The Court refused to put the corporation into 

receivership or at least indicated a desire not to do so, rather it in-

dicated that it would like to see the corporation operated on its own 

until there could be an election of directors. On this basis and pursuant 

to certain rulings by the Court on December 7th, the old Board of Directors 

handed back the reins of power in the Assoc iatj on to the Board of Directors 

which had been operating the Association as of March 1st, 1971. 1. would 

call to the Court's attentiort, paragraph 5 of the Order which the Court 

entered in the Morris case which says, that the Board of Directors of the 

Plaintiff, Blue Ridge Property Owners Association, herein which was se1·v:i 1.1{'.. 

on March 1st, 1971, is and has been at all times and subsequent to Marcil 

1st, 1971, the only properly constituted Board of Directors of said Plain-

tiffs with authority to act on behalf of said Plaintiffs, and that the By-

laws and rules and regulations of said Plaintiffs and amendments thereto 

which were in effect prior to the convening of the ref~ular monthly meet:ing 

of the B6u.rd or ])jrectors of ~~tdd 1-'laintif'f' un Murch lsL, .l~Y(I ~an~ tlw 

By-laws and rules and regulations which a:1.~e the propE.·r and effective B.v-

.laws and rules and regulations of ~mid PlaintH'f's. Arid then, until such 

tiine as the said By-laws and rules and regulations might be properly amended 

by a properly constituted and acting Board of Directors of said Plaintifff;. 

So the Court was saying that, yes, the By-laws are :in effect or were in 

effect prior to March Jst, 19'71, are now :i.n et'fect until the Board of 



Directors amend them. On December 26th, 1973, the Board of Directors at 

a meeting where they properly signed waiver of notice of all members of 

Board of Directors, amended the By-laws and rules and. regulations of the 

Association. Its purpose in doing so was to follow the ruling of the 

Court that the voting procedures of the old By-laws should be changed to 

eliminate the illegal and restrictive provisions. 'rhe provisions that I 

refer to are specifically that a member had to pay his dues and assess-

ments prior to the annual meeting in May before he would be allowed to 

vote. Now the amendment to the By-laws and rules and regulations on 

December 26th, had as its main purpose removing that restriction. In 

addition, the Board of Directors saw fit to carefully lay out step by 

step the procE>dure by which a person could cast his ballot for the election 

of directors. In that procedure there are two ways that a person may 

vote, in person at the annual meeting and by a mail ballot. The By-laws 

specit'ical ly provide that proxies shall not be allowed for the election o:f' 

Directors. Proxies are allowed to be cast for other issues which are 

proper subjects for a membership vote. 1 would call the Court's atten-

tion to the By-law provision which says; "Members shall be entitled to 

vote for the election of directors and pn issues which are proper mibjects 

~for a membership vote under the non-stock corporation la\.t of Virginia." :::: 

'l'hc next sentence and I 'rn referring to Article V, ~)ed,ion 9 of UH:· i)y-:u.1.~ic·: 

of the Association. I have attached a co-py of the By-laws to our f:i rst 

Memorandum of Law. The next sentence in Article V, Section 9, says; On 
!~ 

issues which are proper subjects for a mem'bership vote, any member may 

vote in person or by proxy. No mention is made in that sentence or in 

any subsequent sentence about proxy vote~~ for the election of di rectors. 

If you look just at the lunguagt:- of Lhe By-laws itself, they dlvid.e voting 



privileges in two categories, election of directors and voting fo:r- other 

issues which are proper subjects for a membership vote. Then the By-laws 

specifically provides .proxies for other issues which are subjects fo:r a 

membership vote, but not for the election of directors 1 'I'he Board of 

Directors did this specifically because :i.t was of the opinion that proxies 

should not be allowed in the election of directors. Rather the Board of 

Directors feel that the more appropriate method of voting, the way you 

encourage direct participation, active participation in the affairs of 

the Association is to provide for a mail ballot. Send the ballot to the 

member. Let him look at it and vote it and cast it himself. All he must 

do is mark the ballot and put it in the envelope and send it back to ai1 

independent escrow agent. We changed the voting procedure in that respect, 

because we didn't want to be subject to any cri.ticism such as the ballots 

were coming back to the general manager of the Association and he had the 

opportunity to tamper with them. That couldn't have happened, because the 

By-laws were amended. The independent escrow agent vm.s the National Bank 

and Trust Company of Louisa and they sent one of their representatives to 

the annual meeting on the morning of the annual meeting with the ballots. 

They had never been touched or seen by any member of the Association, 

any Board of Director, or the general manager of the Association. I would 

~iust emphani ze we amended the By-Jaws and l'HlL~S and 1"ec;ulat.i or.:; of t1·1c 

Association S'Pecifically to comply with the Court's ruling :in UlL IJJorrh; 

case. 

(7) From page 23, line 25, tllr<.)ugh page ;"211, line 10. 

KRUMM: Another point I would make with respect to contractual 

rights is the contract that individuali3 sign when they apply for membersMp 

in the Association provided that members would abide by the By-laws and 
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rules and regulations of the Associati6n as they now exist or as they 

might hereafter exist. So that people, when they entered into thei.:r; 

contractual arrangement with the Association knew that they had to be 

members of the Association. 'rhey also knew that they had to abide by the 

By-laws and rules and regulations of the Association and they also were 

on notice that these By-laws and rules and regulations were subject to 

change. 

(8) From page 24, line 16, through page 25, line_ 2~. 

KRUMM: In conclusion Your Honor, I would outline again for you 

our position. The Court has declared that the Board of Dlrector$ which 

is in operation at the present time is the duly constituted and properly 

authorized Board of Directors. '!'he Court has refused or declined to 

restrict their operation at all since December 7th, 1973. It didn't put 

any r-estrictions at all on their power to amend the By-laws. It put that 

T:loard M' Directors in power and it was to operate the Associn.tior1 until 

there was a new election of an entire new Board of Dil'.'ectorfl. Now, our 

position would be that the Association's Board of Directors have t.o have 

the power to operate fully to do what the By-laws and the statutes of 

Virginia provide they legally may do. Unless the Court had :restricted 

.its power we don't see any impediment to the corporation amend i.ng the 

By-laws. I would u1r;o note to the Court 1 ~; c1')m1idcc:-rat:inn th•:~ f'ac~t that th,·.• 

By-laws and ru1es and regulations which were put into effect on March 1st, 

1971 which the Court declared to be invalid were the By-laws under which 

the corporation operated :for the annual meeting in 1971, 1972 and 1973. 

And there was never to my knowledge any question raised about the ability 

to cast votes by proxy. In short Your Honor, I think the Mrnociation 

bas performed in accordance w·i tb the Court' B wishe:c: ttnd in aceordanc:e 
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with the statutes of Virginia and that it is entitled to deny the use of 

proxies in the election of directors pursuant to the statute, pursuant to 

its By-laws and in addition, it has good, sound., policy reasons for 

_providing for mail ballot and personal ca.stjng of ballots at the meeting 

artd not the use of proxies. Accordingly, H's our position that the results 

of the election which we set forth at the end of our Memorandlim should be 

confirmed by the Court and that would be the Directors elected as recorded 

by the Special Commissioner of Elections, Robet't M. Musselman in paragraph 

12 of his written report. 

(9) From page 27, line 9, th·rough page ;n, line 18. 

WHITLOCK: So if you want to get to the fa~ts we could talk a whole 

lot about what has been done wrong :in reference to the facts. Now they 'i 
! 

. have read Your Honor's order in the Morris case and others, about. put.titJg 

this Board of Directors back jn office and said that gave them authority 

to act. And they also read that in that same 6rdc:'r the r::ame ruJ·inn: You.:· 

Hunor said, and the By-laws ;in effect prior to the adoption of these 

By-laws - that we now find them to be improper, shall remain in eff'ect 

until rewritten or reenacted by a properly constituted Board of Dired,orr:;. 

Now I don't believe Your Honor meant that. 

(10) From page 28, line 12, through page 28, lfoct: 211. 

and if we donit uign tbat proxy it say~; - oi:· baUot - u:· WE: don't ~::ie;ri 

that proxy and s<.:"nu it to somebody that we know then we are goipg to be 

directed and governed by the acting Board of Directors and their wishe:c>. 

And Uds man ballot, when it comes in the mai.l, if you don't -sit down 

and vote it r:igbt tl1en and send it back r:ight then without investigating 

the facts it's going to be set aB:ide and it will never be voted. And that':;} 

-118-



the psychology behind tl!is mail ·ballot, because they are getting a perBon 

to vote without even giving it any consideration, without investigating 

at all and without doing anything but what they bave asl~t~d them to do. 

And that's ttie enti.re psyeho1ogy and phLlo:~opby heh.ind. tld.s ma:il ballot. 

(11) From page 29, Jjne 25, through page 31, line 1. 

WHITLOCK: And neither have tr1ey explained why they didn't have the 

courtesy to call me the day they came to Your Honor on December the 10th 

and Your Honor told them that day, heri:"' s a quote f:com it, said let 1 s do 

it thJs way then, sjnce we are on record 1 'm go:ing to and you can inform 

BiJ.l Whitlock of this and :if he has imy ob.jections be can be heard. And 

Mr. Krumm had the - said, we had a transcript made c)O that Mr. \-JbH.lock 

could review it, but not to this day have they eve:r mentioned to me any­

thing about the transcript and I ,just happened to find it in the records 

of the Courthouse. And I'm certain - I don't know why they didn't have 

the courtesy to - they came ti> Louisa to met~t witti Your Honor and 1 don't 

think that Your Honor knew that they had purposely not tol.d mE: they were 

coming there for a conference. .And why they didn't have the courteny to 

notify me they were coming down to dis(:uss important mattt::rs of tl'1is kind 

I - is beyond - beyond me. And then they sa:id they ob,ject t() t.rJCsf'~ proxie::'{ 

because the Board of Dir•ect.ors d.on' t know what t11e person rl':C •"' 1 veG the proxy 

might t.(cll or ~wk Lhe 1t1~'rnbc0 r. ~Jell l'ni tellinr,~ thir; hc::ihJ •ii· Dirc<~Lor:; 

that they arE~. not the Saviour or God fUmight.v and. U"'W duri't have t(i know 

everthing that somebody says to another. 'Phey have a right to go to the 

members themselves and state their posit:ion but tbey certainly don't bave 

to know every time one member speaks to anothe.t. And if they tbink that 

they - not.bing cun be done unle:.;s this Board of Direct.ors knows what'!> 

bt:·ing done' LhHl 1 cay WE:'ve not onl.Y lo~~t the commurdty ·iJi wh)ch ~l(' live· 

but we've lost the democ.r.aey i.md~r whI<':I• we are governed .. 
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l\PPENDIX 13 
e. Transcript of .July C), 1974, ~:2.!!!_12 ne2isi9E_: 
(1) From page 1, line S, through paqe 4, line ].Q. 

COURT: Gentlemen, I am going to s\unmarizP. hri.efly certain points 

that have already heen raised ancl \ihich ~eem to have hc~col'IP. ~mf'1P.what fi.xnd 

durinq these proceeciinqs. 1\t least the Court is rninc1ful of th"'lt in this 

proceed.in<:' or other nrocc~edinris which invol vea. the saMe cornnr.ati.on ;md its 

membership. l\nd these have qenerallv to do ,.•ith the riohts anri responsibilities 

of rner'thershin as ooverned hy the nylmm and the 7\grPeMent v•hich is a part of 

the real estate transaction in \·'hich a purchase is rnar'l1.~ in th'~ ~:ub•H.visl.on 

known as Blue r~idqe Shores, the rnmer!'; of •.1hich ~;:ih~ of' thr~ r.lue r~irloc 

Property Owners .nssocirttion, Incorporatnd. ~!umher onr~, the ('.nur.t. has nn~vi,ousl v 

found that memhershio is mandatory on the nart of a n:r.nnerty ovme.r. hv the contract 

and it hecoMes a coven.'lnt runninq '·Jith his ot1nership of the land. Mumber two, 

assessMents May be nade against members pE:!rSonallv arid aqainst real estate 

owned hy the meMher in the f.uhdivision knmm ac:; Clue qi_dge f~hnr-(~~;. which are 

and this r.ourt has ill ready rulec'l to that eY.tent, propnrl ~r the )'.,a sis for a 

creditor's bill to enforce the lien nf those assessments which can cinct sometimr:.~s 

do result in judicial sales of the propr•rtv of a meMher to enforce t:he lien 

of those assessments. This Court thircHv hns c;_1renav cnT'ltn•'!ntea in tlJe od<tinal ·· 

not in the oriqi.nal suit, which we 1vwe Lef'orc~ us, hut in ,3 conr:ardon snit 

that there are constitution.11 riqht<:; friv,,lv<~i1 .in this m1·.,~.1 .. (~J'.«;h:ip ~;i n1.1tion 

which are not qenerall y involven in a non!'itoc1' corroration. ~1nw thm;(; f' in~inris 

are a verv iMr.>nrtanJpart, it. seems to mr~, to a pronnr aispodtion of thi~ 

question of the qoverninn of this body of own.er~. Hoth f'rom the stam1no:i.nt: 

o-1" the stockholders or the -· not the stbc:Yholders l:ut the mer•1ber~:; 1:·tho suppn.r·t 

the Directors in office and the !:to"1h~~rs uho support. tho r:lisiddcmt r•:i r.0ctol"~.;, 
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or those who are not in off ice by virtue of the election as it purported to 

be on its face in May 6f 1974. Unfortunately, the specter cf receivership 

has been raised in this case by both sides, at least directly in these 

pr~)'l;eedings or indirectly in the previous proceedings or during the interim 

bc~wee~ the last proceedinq and this one. The uncertainty of the authority 

:i the Board of Directors to govern or the impropriety of their acts has 

given rise to a demand that the Court exercise control over the affairs of the 

corporation. Now that is a serious problem, both ftam the standpoint of the 

Court and the membership of the corporation. Now in commenting on this and 

the decision which the Court has to render in this ease, the Court has to take 

into account that the statute in this case governing private, nonstock corporations 

clearly backs up the position taken by Mr. Kru1lln and Mr. Musselman. And in 

~r.der for the Court to deal otherwise it must find overriding considerations 

and reasons to contravene that ataamte or tlbbse statutes and· the Bylaws which 

~e~~ enacted. And in considering that the Court, in this case, is governed 

by aquitable principals as wall as legal principals. l\llr. Whitlock has brought 

thi~ proceedin9 under section 13.1-221 and also he has raised an issue ¥ith 

ragard to 13.1-257 and 258 which have to do with liquidation. And this Court 

is not willinq to concede at this point that this eorporation is in need of 

liquidation. But the corporation is in need of stability in its government 

or it will be in need of liquidation. That's the very reml danqer it seems 

to me, and the Court must exercise broad equitable powers, it semMl to me, to 

forestall that very event. I don't have the slightest doubt that if the 

Directors and the members fail to resolve these problems, it will eventually 

resolve itself in Court by the appointment of receivers which is a very poor 

alternative. Now, the Court having expressed the opinion that under the 
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statule mail ballots may be prescriben properly, proxies may he properly 

deniea, the next auestion is should the Court override that. r can't escape 

the fbelina that sooner or later the will of the majority is qol,n'! to have 

to be/ expr~ssen in the resolution o·f the problem of <Tovern.ing this corpora ti.on 

I 
anrl tris Suhdi,1ision. An<l the sooner that is put into effect to detcrri.ine 

wheth~r it can and will govern the affairs properly, then th(.) sooner 111e '11 

know [Lhether the other alternative will have to he resort~r1 to and that's 

receiership. And the Court makes this findinq, that it i:loAs i'in~ sufficient 

caus~ to exercise the broad powers of equ.i ty v1hich are conb~~platen under the 

I statute in affording such relief as the Court finds to h~ e11u1 table unrfor 

I 
the dirctL"'lstances, that this Court should contravene the P.ylaws ano the 

statjtc, hecaus2 of constitutional consir1e:rations, as I have alrea<lv indic~ted 
with re~ard to the mandatory membership of the owm~r. And i.t SP.eris to me th<lt 

that is a circur.istancc that is not contemplaten un<lc~r. the f!Cneral statute:~ 

reoatdint:r, nonstock corporationc:; ann the rights df mernhe:n:. Pl··ilc this is not . I. 
a husiness corporation, this corporation C.'.'l;ercises cc:rta1r1 funct.:i.on;; vhicl1 arc 

veryl very close to the power to tax, even to the extent ,of havinn the pm:rer 

I . of the Court hehinn it to oeclare such taxes to he:! a lien on th!'.! property <ind 
I 

to ehforce that lien bv a jut'licial sale. Ann that heinq the case, it seens to 

mt

0

e o+ertrti<h.lee __ r.ourt has ~o reco11nize that thP-ro are nrinci(lals l·'~·d.ch wou1d have 

.v the statute anc1 the r:;~,laws, ann th;\t is that i. f th~ t.,•ill of t:lw 

majo[rity e>f the voters can he rcnsonab]y ascert.airn:-,d in a ca»;e snch <:F\ t:'iin, 

the [court should uphold that. 

I (2) 
Fron paCJe 7, line <), through p;iqe 10, line 3. 

now, I' 11 leave it up to couns~l to have thnse listed Hi th the'! count 
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so that their tems of office can be qovemed by thato Now the Court is 

taking this further action with reqard to the case because of the nature of 

theae proceedings and the rslief which has bean sought in the petition. As 

~veryone knows the statute and the Court are avail&ble to any person on 

ti ,:her side of this division within this membership to seek relief. Any 

mSI!tber or Director aggrieved by an election of Directors may after reasonable 

notice to the corporation and each Director whose election is contested apply 

fo~ relief to the Judge of the Virqinia eou.rt of Equity and so on. Then 

other statutes in connection ••• the Court is goinq to ~stain this case on the 

docket for several reasons with this admonition tc the Directors. No matter 

whose vote or which side elected a Director, there 0 e no change with req~ 

to the responsibilities and obligations of a Director to represent all tho 

members in the affairs of the corporation as a whole. Like an administrator 

of an estate, it 1 s not so important who it is once they are in office because 

they are charc;red with the same responsibilities. Their policies might vary 

or differ but their obliqation is to protect and fost~~ the benefit of the 

corporation as a whole. and the Court wonet counteruu:1ee any activitiee which 

would work to the detriment of those people who repreme~t ~ different viewpoint 

any more than it would have to the contrary if the oth®r slate of Directors 

had beenHn office• 'l'he Court will, however, refuse to take any action with 

reqard to surcharqinq anyone. That has been requested but it does not seem 

appropriate to the Court at this point to open thim proceeding up to that 

sort of an action. Now if the affairs of the corporation and the qoveminq 

of the corporation boq down to the extent that they can not be properly carried 

out, then the Court would consider this matter further with regard to affording 

general equity relief by allowing anyone to intervene and petition the Court 
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to consi~er the activities of these nirectors and tha corporation generally. 
I 

And in that regard the Court is not unmindful of the fact that thi.s cor·-
1 

I 
poration1 has experienced some rather severe lossf!s which have resultecl 

I 
in certa/in assessmE:nts h::!in~ made an<l which have been litf~ate<l hefore 

this Cou
1
rt and which have heen uphel<l. 'l'here may be some residual f!uest::f.ons 
I 

that reniain to be resolved with thos<:. assessments. such as any surpluR, 
I 
I 

but the /validity of those assessments has already been challen~ed and hRs 

I been upl~~ld, and it does not seem anpro!lr iate that anyone waste any time 

i going b~ck into those assessments. tJhat is ne~ded is the mana~e.ment and . I 

opera.tiJn of this corporation in a proper fashion from this poi.nt on. And 
I 
I 

when the next election period arises. the same ramedv. is oT>zn. the same I . 

relief ~vaUable to anyone else as was urtdartaken in this case. '!'he r:ourt 
I 
I 

does not su~gest that these Bylaws have been improperly adopter!. lt does 
I 
i not su~r,est that the Directors have acted improperly. As I have Rtated 

•I 

! 
and wherher the Court has acteri with .iustif ication in this case may remaf.n 

to be s~en if either - or if the nresent Roard hefora th~ change <l~e:Jdes 

to appe/al this matter. The Supreme Court of V:l.rg:fnia might fin<l t:hat there 
I 

was no~ sufficient reason for this Court to override tha statata and the 
I 
I 

Bvlaws ~ because I specifically find as was :f.ndicated hv Mr. T~rurnm in hi.s • I 
i arguman1: that the legal considsrat:for.s in thi.s case would 1.<?.ave this other 
I 

Board Jf Directors ·in off i.ct-! and l 'm us.ing equ.l tith 1 e pr:f.t'ICi nals to out 
. , -

the ot,er group in by overriding the legal principa.Js. Jt's as i1tmpte 

I 
as that. And it doas not mean that by virtue of this ruHnA this Court has 

I 
I 

found that there has heen an improper act o't that the Bylaws \<Jere ·itnnroperly 
I 

adopteh. Taken at face value, they arc: l~gally sound, And it may' t·1ell h'~ 
I 
I I .. 1 it.. .. 



th~t the use of mail ballots i• 1Nch prefeiable to proxies. I 8a not going 

to say, but I do believe that as a 1eneral equitable principal when we have 

euch inherent contract and property rights as are involved in this corporation 

w~ich are tied in with aeabership, that there are constitutional principals 

w~ich would require the Court to override the legal points in the statute 

and that's the basis upon which the decision ha• been rendered. My. Husselmanp 

I'm sure you wiah to note your ezception to the Court's ruling. 

(3) From page 11, line 1, through page 12, line 9. 

WHITLOCK: Of courae, Mr. Husaelman ia relying on the case. he says 

Your Honor has ruled in the Morris case which 1• not certainly res judicata 

to this case, because the parties are different. But in this cMee if Your 

Hon~r ruled that the existing Board of Directors would oontinue in off ice 

until there was a new election; a new election has been held And it would 

b@ just aa, we aubait, certainly submit just as inappropriate to continue tho 

exiating Board of Directors in off ice under the - if they were bro~ght back 

because cf Your Honor ruling out the previoua Board as it would be to say that 

the Board that Your Honor has now declared elected should not take off ice until 

the appeals are sought. We would take the position if there's an appeal we 

would file a cro•o error as to the existing Board coming into off ice when they 

have been out and I respectfully submit that there ara only two optioaa. One 

would be to have a receivership take control of th~ corporation pending an 

appeal and to designate the receivers to operate the corporation or to proceed 

with the elected officer• in the election that Your Honor has declared valid. 

Mr. Musselman vanta to take Your Honor's ruling as to putting his candidates 

in but he doesn't want to accept Your Honor'• ruling as to putting in the 
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candidates you've ruled today. I don't think he can have it both ways. If 
by 

he's going to abide/Your Honor's ruling then he ought to accept it both 

ways and I think there's only one - two things that can be done if he doesn't -

it's felt that this Board can not take office now then it would have to be in 

receivership until such time as final adjudication is held. But this is -

although we said the bond would be great, I'm not apt to be putting up a bond 

to get in - requiring a bond is prohibited, but this corporation is handling 

thousands and thousands of dollars and I think the bond certainly would be 

reasonable to cover all of the money that comes into their hands while 

this thing is pending. if any different Directors other than those who are 

appealing would be put in office. 

(4) Prom page 13, line 10, through page 14, line 11. 

COURT: Well gentlemen, I'm going to do this now, undertake as I said 

to keep this corporation functioning and not have the Court deal with it 

through receivers until there's no other method left open •. Having already 

considered this matter and having acted in a collateral case with regard to 

restoring the affairs of the corporation to a previoua Board of Directors, 

and the Court having already announced the principal which it f a•ls should 

be adhered to and which is generally recognised, the people in office atay 

in off ica until their successors have been elected and qualified under the 

general theory that you shouldn't have a vacuum when you're dealing with 

the affairs of a buainess or a government. The Court, therefore, directs 

that the Directors in office before this election, will remain in office 

during the appeal, that the appeal bond is hereby set at $5,000.00 and that 

a supersedeas will be entered which, in effect, will stay the ruling of the 
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Court pending the appeai and the government of the corporation then wf.11 
···: 

be entrusted to the Boar<l, of Directors who have b.een active. prior to this 

election. And upon the uKitter being datermined hy_the Supreme Court of 

Virginia, of course, the Director~ then will take oUice purAuant to the ,. ' . 

election, whether they b.e one group or the other.. Now that seems to me to 

be much preferable to th·~ appointment of receivers and as r have Raidt 

anybody who feels aggrieved by the actions of the noarcl still have their 

r~medy in the Court· during·. t.he pend ency of the appeal and the case will .. . ·. : 

be.left on the docket to·that e?tt:ertt while.the matter is appealed on the 
.. •. ·, \ . ~ . 

question of thiS election. Any other PQints Ur. '"1uss2lman? 

.'..-

; ... 

. ·\·. 
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