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APPENDIX 1

BILL OF COMPLAINT
(Allegations are as follows)

Your complainants respectfully show the following case:

1.

The complainants are property owners in the Blue Ridge Shores

Subdivision, Louisa County, Virginia, and are as such, members of

Blue Ridge Property Owners Association, Inc.

2.

The defendant, Blue Ridge Property Owners Association, Inc.,

is a non-stock corporation, organized and existing under the laws of

the State of Virginia.

3.

Joseph

The defendants, George C. Long, Tilden Grant, Leo Gross,

A.'Tosti, Dorothy Behncke, Harry D. Knauf, Spencer Marlow,

and Charles E. Moyer, were elected Directors of Blue Ridge Property

Owners

Association, Inc., in elections that have heretofore been held

by this| Honorable Court to have been illegally held.

L,

The defendants, S. F. Stoneburner, Charles E. Moyer, George C.

Long, Glenn McWhorter, Joseph A. Tosti, Russell D. McDonald, William

Budowitiz, Spencer Marlow, and Edward G. White, were heretofore elected

as Directors of Blue Ridge Property Owners Association, Inc., at mem-

bership meetings held prior to March 1, 1971, and except as to those

named i

March 1

elected

n this paragraph who, also, served as Directors subsequent to
> 1971, the terms of office for which such Directors were

] had ended, all of such Directors beiﬁg elected in similar

illegally held elections.

)

Following a hearing held in this Court, wherein the defen-

dant, Blue Ridge Property Owners Association, Inc., was plaintiff




against several defendants, this Court considered action taken by the
illegally elected Board of Directors then in office, and ruled that
the then acting Board of Directors had been illegally elected, and
that the Board was without authority to take the action in reference
tc its members undertaken by the then acting Board of Directors.

‘The ruling of this Court was on December 7, 1973. This Court suggest -~
ing that & meeting of members be promptly held to elect all new Directors.

6. Notwithstanding such suggestions and in complete disregard

of its responsiﬁilities, and in an effort to usurp authority it did

not hold, the then acting Board of Directors without authority to

so act, turned over the affairs of Blue Ridge Property Owners Asso-
ciation, Inc., to the B;ard 6f Directors that had been in office

prior to March 1, 1971, and this Board of Directors that had been

acting prior to March 1, 1971, resumed office without authority to

ect. a5 Directors, and have since acted as the Board of Directors to
conduct the affairs of Blue Ridge Property Owners Association, Inc.

T- Rather than then attempting to hold an election of the

members of the Association under the By-Laws that had been adopted

in previous years and under which the Blue Ridge Property Owmers

Association, Inc., had been governed, and which had been approved

by this Court in the trials held on December T, 1973, the then

acting Board of Directors on December 26, 1973, &doptéd new By-Laws

to be effective on January 1, 1974, a copy of which is attached

hereto, marked "Exhibit A."

8. Your complainants allege and believe that the acting Board

of Directors was without authority to adopt such By-Laws, and that
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the‘By-Laws as adopted are arbitrary, unreasonable, illegal and par-
ticularly put unreasonable restrictions on the members of Blue Ridge
Property Owners Association, Inc., in the conduct of elections at
its annual meetings, such as is provided undgr Article V, Section 9,
which first stated in part, that "On issues which are proper sub-
Jects for a membership vote, ény member may vote either in person

"

or by proxy". When inquiry was made to the Board of Directors as to

whether or not proxy votes would be permitted at the election of

Directors, the complainants are advised that the then acting Board
of Directors amended the above quoted portion of the By-Laws to

1

state, YOn issues other than-election of the Board of Directors, which

are proﬁ;r subjects for a membership vote, any member may vote either
in persen or by proxy". Your complainants are advised that the
officers of the Association do not plan to permit proxy votes in

the election, although the By-Laws of the Association adopted and
revised,'effective January 8, 1966, that this Court ruled to be the
proper By-Laws of the Association in the hearings held on December T,
1973, provided for all voting at the annual meeting of members to be
permitted to be either in person or by proxy, a copy of the said
By-Laws adopged or revised January 8, 1966, being atfached hereto,
marked '[Exhibit B". The said Section 9, also, provides that the
proxy held by the member must be surrendered to the Secretary of the
Association, thereby depriving the member and the proxy holder of the
member's‘proxy, and requiring that it be turned over to the then exist-
ing management of the Blue Ridge Property Owners Association, Inc.
There are other numerous unreasonable restrictions and requirements

on the members in order to vote, one of which, requires that ballots
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at the annual meetings be collected in not more than fifteen minutes,

and that the polls would be declared closed after fifteen minutes had

elapsed from the time the presiding officer calls for ballots, and
prohibits members from receiving ballots at the annual meetings, unleés
written request has been made to the General Manager at least seven
days prior to the annual meeting for a replacement ballot, and other-
wise reguiring that the member vote by mail under conditions estab-
lished in the By-Laws.

9. The Secretary of Blue Ridge Property Owners Association, Inec.,
Edwin M. Berrien, prepared and mailed, what is assumed to be an
official "Notice of Annual Meeting Ballot Information", some of your
complainants having first received such Notice with Ballot Informa-
tion on April 18, 1974, and some still not having received such
Notice, Ballots and Materials as of the date this suit is being filed
on April 19, 19Tk. A copy of the "Notice of Annual Meeting Ballot
Information" is attached hereto, marked "Exhibit C", and among other
things, the official notice of the election, which was presumably
sent out at the expense of the members of the Association, states,

"We urge you to vote for the entire slate as it is endorsed by your
board. ' If, however, you wish you may vote for any nine of the nomi-
nees or may write in the names of other candidates". Enclosed in

the envelope received by mail with the "Notice of Annual Meeting
Ballot Informatibn", was a "19Th Official Ballot", and this Ballot
states on the Ballot "Candidates Endorsed by your Board of Directors",
which lists nine candidates in, apparently, alphabetical order, and
then lists "Other Candidates Nominated" below these names in a

.



separate alphabetical listing, a copy of said Ballot being attached

hereto, marked "Exhibit D". Also, enclosed was a proxy, attached
hereto, marked "Exhibit E", requesting that the members give their
proxiés to the defendants, S. F. Stoneburner, William Budowitz, or
Joe Tosti, to vote on all matters which are proper subjects for
membership voté, the meeting to be held on May 18, 1974, except that
it is stated that the proxy in no way vests any authority to cast ' :
vote§ for the election of the Board of Directors, and the proxy pfo-
vides for it to be returned to and with postage to be paid by Blue
Ridge Property Owners Association, Inc., in care of Robert M. Mussel-
man, Esquire, the Statutory Agent. It is believed and alleged that
these items were prepared, printed and mailed at the expense of
Blue Ridge Property Owners Association, Inc., and in turn by its
members through assessments and dﬁes, and it is apparent that these
documents are not for the purpose of conducting an unbiased and
properly held election, but for the purpose of attempting to control
the election of Directors at the meeting to be held on May 18, 197k,
as well as the conduct of any other business affairs that may come-
befqre such meeting.

10. The By-Laws attempted to be adopted by the acting Board of

Directors and the election procedures adopted, would permit ballots

e e s

to be cast by other parties than the members entitled to vote, and
there would be no control or check that candidates "Not in good
sfaﬁding" with the Board of Directors,'or acting management, could
make certain tbag the ballots being cast are cast by the members
themselves, or by their duly appointed proxy. The By-Laws provide ~

and the materials received in the mail have a stamped envelope 1
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addressed back to Mr. Edwin Morris, c¢/o National Bank & Trust Co.,

- Louisa, Virginia, 23093, a copy of which is attached hereto, marked
"Exhibit F", and another envelope was enclosed in which the Official
Ballot is to be placed and sealed, and, apparently, put in the envelope
addressed to Mr. Edwin H. Morris, a copy being attached, marked
"Exhibit G".

11. TNo information is given to identify or describe the candidates,
other than to show those who are "Endorsed by your Board of Directors",
and nothing enclosed in the instructions informed the members that
they will not be permitted to give proxies to others to attend the
annual meeting. The By-Laws attempted to be adopted, effective Decem-
ber 26, 1973, have not been published, or made available to the mem-
bers, your complianants having to borrow a copy of the By-Laws from
the office of Blue Ridge Property Owners Association, Inc., from which
a copy was made, since the copy obtained by your complainants had to
be rgturned. It is alleged that the By-Laws attempted to be adopted
by the acting Board of Directors have purposely not been published,
or made available to the members, and that they are so involved,
restrictive and lengthy that they would tend to make it impossible
for fhe average member to act under them, or to understand them.

12. Over a period of a number of years, your complainants have
attempted to obtain financial reports from the existing management of
Blue Ridge Property Owners Association, Inc., an accounting of expen-
diture of dues, special assessments, and to require that un-used
special assessments be refunded, in accordance with the conditions

under which special assessments were collected. The acting Directors,
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who have usurped the Association's affairs, without authority, and the

Directors who turned over the affairs of the Association to these
acting Directors, have caused illegal payments and expenditure of
the Association's funds to be made, for which, each of the Directors
who have so acted wouid be personally responsible for an accounting
to the defendant, Blue Ridge Property Owners Association, Inc., and
to its members.

13. The complainants are incurring expenses in attempting to
require the defendants to conduct the affairs of Blue Ridge Property
Owners Association, Inc., in a lawful and proper manner.

14. The complainants a}lege that none of the acting Directors
or Officers have been properly or validly elected, and the actions
of those who have acted as Directors are illegal, and oppressive,
and under the provisions of the Code of Virginia, Section 13.1-221,
your complainants are authorized to bring this suit, and this Court
has jurisdiction to determine if‘the acting Directors of Blue Ridge
Pro@erty Owners Aséociation, Inc., wefe validly and properly elected
and are properly holding office, and to order a new election under
the supervision and guidance of the Court, and to further restrain
- the acting Directors and Officers.of Blue Ridge Property Owners Asso-
ciation, Inc., from conducting an unlawful and improperly held elec-
tion, and under the provisions of Virginia Code Section 13.1-257,
this Court has authority to appoint one or more receivers to protect
the assets and affairs of the Association, and to supervise the
management and affairs of the Association until such time as the

interest of the memberé of the Association can be protected by its

-7-




own.management.
WHEREFORE, your complainants pray that a temporary injunctién be

immediately granted them restraining and enjoining the defendants, or

any of them, from conducting or holding the election as planned on

May 18, 197k4; that this Honorable Court may appoint receivers to conduct

a properly held election fér the Association; that after the properly

held election elects a new Board of Directors, that the Board of Direp-

tors and Officers it.may select, or designate, shall make an investi-

gation into the affairs of Blue Ridge Property'Owners Association,

Inc., and report unto the Court its findings, so that the Court may

make such adjudication as may be appropriate to prqtect the interest

of your complainants and the other members of Blue Ridge Property

Owners Association, Inc., similarly situated, that if it is found

that any of the defendant Direc£ors permitted or authorized an

illegal expenditure of the Association's funds, that such of them as

may be responsible for such unlawful or improper expenditure be

held responsible to Blue Ridge Property Owners Association, Ine., for

refund of such expenditures; that the expenses incurred by your complai-

nants in bringing and conducting, including reasonable counsel fees,

be charged against such of defendants as may appear proper, and that

your complainants may have such other, further and general relief

as the nature of their case may require.




APPENDIX 2
(ANSWER OF 1973 BOARD OF DIRECTORS)

" Comes now Leo Gross, Joseph A. Tosti, Dorothy Behncke, and Harry D.
Knauf, some of the defendants named in the above e;ptioned action, and,
for énswer to the‘Bill of Complaint heretofore served on them herein
say as follows:

"1. Defendants neither admit nor deny that the complainants are
owners of lots in the Blue Ridge Shores Subdivision, Louisa County,
Virginia, since they have not searched the records of the Clerk's
Office of the CircuitACourt of Louisa County in order to ascertain
wheﬁher the complainants a£é record property owners in the Blue
Ridge Shofes Subdivision. Defendants deny the implication in para-
graph one of complainants' Bill of Complaint that, ownership of
property in Blue Ridge Shores Subdivision by itself makes the com-
plainants members of Blue Ridge Property Owners Association, Inec.

2. The defendants admit the allegation in paragraph two of
complainants' Bill of Complaint.

3. Defendants admit the allegations of paragraph three of
complainants' Bill of Complaint. |

' 4. Defendants neither admit nor deny the allegations in para-

graph four of complainants' Bill of Complaint since said allgations
do not pertain to them. Joseph A. Tosti denies that he was elected
prior to March 1, 1971.

5. Defendants neither admit nor deny any allegations which
might be set forth in paragraph 5 of complainants' Bill of Complaint

since the Order entered by the Circuit Court of Louisa County in connec-
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tion with the case tried before it on December 7, 1973, speaks for
itself.

6. Defendants deny that they have disregarded fheir respon-
sibilities or made an effort to usurp autho}ity they did not hold.
Defendants admit that they did turn back the affairs of the Associa-
tion to the Board of Directors who were elected and serving as of
March 1, 1971. However, defendants deny th;t the& were without
authority since this Court specifically rulel in the case styled Blue

Ridge Property Owners Association, Inc., v. Lloyd K. Morris, et al.

that the Board of Directors in office as of March 1, 1971, is the
duly constituted Board of Directors until a new Board of Directors
has been elected by the membership.

7. Defendants have no knowledge of which By-Laws the complai-
nants are referring to in their allegatioﬁé in paragraph seven of
their Bill of Complaint, and again believe that the Order entered
. by this Court in connection with those cases speaks for itself.

- 8. Defendants neither admit nor deny‘the allegations of para-
graph eight of the Bill of Complaint since they do not pertain to
then. | ‘

9. Defendants neither admit nor deny the allegations of para-
graph nine of the Bill of Complaint since they do not pertain to
them.

1.0. Defendants$neither admit nor deny the allegations of para-
graph ten of the Bill of Complaint since said allegations do not
pertain to them.

11. Defendants neither admit nor deny the allegations of

paragraph eleven of the Bill of Complaint since said allegations do
~10-
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not pertain to them.

12. Defendants neither admit nor deny‘the allegation contained
in paragraph twelve of the Bill of Complainp concerning complainants'
attempts to obtain financial data and refunds of un-used special
assessments but would note that requests for financial data by mem-
bers have been honored in the past, that Financial Reviews of the
books and records of the Association have been conducted by an inde-

pendent Certified Public Accountant, and that said Written Financial
_ |
Reviews have been made available to the membership.

| Defendants deny that illegal payments and expenditure of the
Association's funds have been made.

. 13. Defendants neither admit nor deny the allegations of para-
graph thirteen since they have no knowledgé of what expenses complai-
nants incur. |

14. Defendants deny the allegétions ?f paragraph fourteen of
the Bill of Complaint which state that none of the Directors or
Officers have been properly or validly elected and that the actions
of the Directors are illegal and oppressive.

Defendants neither admit nor deny the‘allegation iﬁ paragraph
fourteen of the Bill of Complaint that the‘provisions of the Code of
Virginia, Section 13.1-221 authorize the cémplainants to bring this
suit or that this Court has jurisdiction to determine if the acting
Directors of the Association were validly and properly elected and
are properly holding office since these issues and related issues
were determined at a hearing before the Hon. David F. Berry on
Apfil 30, 19T4. However, defendants deny‘that Section 13.1-221 of
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the Code of Virginia authorizes anyzof the other relief érayed for
by the complainants in their Bill of Complaint and since their acts
are not illegal, fraudulent, or oppressive, defendants deny that
Section 13.1-257 of the Code of Virginia gives this Court jurisdiction
to appoint receivers to supervise the management and affairs of the
Association. Finally, defendants deny that any statutory provision
cited by the Bill of Complaint gives this Court authority to grant any
other relief which thé complainants pray for in their Bill of Complaiﬁt.
' WHEREFORE, your defendants pray that the complainants' Bill of
Complaint now be dismissed in its entirety and that this Court award
each defendant named in complainants' Bill of Complaint all costs

which have been incurred in defending this action.
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APPENDIX 2
(ANSWER OF 1971 BOARD OF DIRECTORS)

vComes now S. F. Stoneburner, Glenn McWhorter, Joseph A. Tosti,
Russell D. McDonald, William Budowitz, and Edward G. White by counsel,
some of the defendants named in the above captioned action, and, for
answer to the Bill of Complgiﬁt heretofore served on them herein say
as follows:

1. Defendants neither admit nor deny that each of the complainants
are owners of lots in the Blue Ridge Shores Subdivision, Louisa County,
Virginia, since defendants have not searched the records of the Clerk's
Office of the Circuit Court of Louisa County, Virginia, in order to
ascertain whether each of the complainants are record property owners
in the Blue Ridge Shores Subéivision. Defendants deny the implication
in paragraph one of complainants' Bill of Complaint that ownership of
property in Blue Ridge Shores Subdivision by itself, makes the complai-

nants members of Blue Ridge Property Owners Assdciation, Inc.

2. Defendants admit the allegation in paragraph two of complai-

nants' Bill of Complaint.

3. With the exception of Joseph A. Tosti, defendants neither
admit nor deny the allegation of paragraph tﬁree of complainants' Bill
of Complaint since said allegation does not pertain to them. Joseph A.
Tosti admits the allegation in paragraph three. |

| 4. Defendants deny that part of the allegations in paragraph
four of complainants' Bill éf Complaint which names the individual
Directors elected at membership meetingé held prior to March 1, 1971,
ingofar as said allegations name Joseph A. Tosti as an individual
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elected prior to March 1, 1971. D§fendants deny that the terms of
offilce for the individuals named as Directors elected prior to March 1,
1971, in paragraph four had ended since said Directors were.élected

by the membership to serve until their successors were élected and

qualified. Defendants deny the allegation in paragraph four of com-

plainants' Bill of Complaint that the individuals named in paragraph
four were elected Directors in illegally held elections.

5. Defendants neither admit nor deny any allegation which might
be set forth in paragraph five of complainants' Bill of Complaint
since the Order entered by the Circuit Court of Louisa County in
connection with the case tried before it on December 7, 1973, speaks
for|itself. |

6. Defendants deny that any of them, either individually or
collectively, have disregardgd their responsibilities or made an
effort to usurp authority they did not hold. Defendants admit that
the] Board of Directors in office on December T, 1973, did turn back
the affairs of the Association to the Board of Directors who were

elected and serving as of March 1, 1971. Defendants further admit that

_ thils Board of Directors has been operating as the Board of Directors

since the affairs of defendants were turned back to it; however,
defendants deny that either Board of Directors was without authority
since this Court specifically ruled in the case styled Blue Ridge

Property Owners Association, Inc., v. Lloyd K. Morris, et al. that

the Board of Directors in office as of March 1, 1971, is the duly
constituted Board of Directors of the Association with authority to

act until a new Board of Directors has been elected by the member-
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ship of the Association and qualified. By way of further answer defen-
dant; would note that this Court did, at a hearing on April 30, 19Tk,
in connection with this suit, rule that the Board of Directors named

in paragraph four of this Bill of Complaint is the Board of Directors
which shall remain in office until it is replaced by a duly constituted
and qualified Board of Directors.

T. Defendants have no knowledge of which Bylaws the complainants
are referring to in their éllegations in paragraph seven of their Bill ‘
of Complaint; however, defendants believe that the Order entered by
this Court in connection with those cases referred to by complainants’
in paragraph seven speaks for itself. Defendants admit that they
adopted new Bylaws on December 26, 1973, to be effective on January 1,
1974, and allege that these are the proper Bylaws of the Associ;tion

since said Bylaws were adopted by a properly constituted and acting

If
Board of Directors. )

8. Defendants deny that they were without authority to adopt
Bylaws and deny that the Bylaws adopted by them are arbitrary, unrea-
" sonable, illegal'and that they put unreasonable restrictions on mem-
bers of the Association in the conduct of elections at annual meetings.
Defendants admit the allegation of paragraph eight of the Bill of
Complaint which alleges that they amended the Bylaws to state "On
issues, other than the election of the Boafd of Directors, which
are the proper subjects for a membership vote, any member may vote
either in person or by proxy."

Defendants deny the allegation of paragraph eight of complai-

nants' Bill of Complaint which alleges that Section 9 of the Bylaws
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provides that the proxy of a member must be surrendered to the Secre-

-tary of the Association. By way of further answer, defendants would

note that the portion of Section 9 of the Bylaws which complainants
refer to requires that proxies "shall be filed with the Secretary of
the Association and by him entered of record in the minutes of the
meeting at which such proxy, is voted." By way of explanation, defen-
dants would note that such‘a procedure is standard in all corporations
and is designed to notify management only of the number of proxies
held by a particular individual so it will know the number when he
votes his proxies on issues and will not have to verify the number

of proxies held when the vote is called.

Defendants deny that its Bylaw provisions require that ballots
cast at the annual meeting for election of Directors be collected in
not more than fifteen minutes. Instead, the Bylaws provide that mem—
bers shall have a périod of fifteen minutes after the call for ballots
"tovcome forward with ballots to be cast.h By way of further answer,
defiendants would call to the Court's attention a letter from Mr.

Robert M. Musselman, counsel for the Association,.to Mr. W. W. Whitlock,
counsel for the complainants, dated April 3, 1974, in which letter
(Exhibit 1 attached hereto) Mr. Musselman stated "Sufficient time will
be allowed on the day of election to receive ballots from all those
present who wish to deliver them in person ..."

Defendants deny the allegation of paragraph.eight that the Bylaws
prohibit members from receiving ballots at the annual meeting of mem-
bers and again refer to Mr. Musselman's letter of April 3, 19Tk, which
étates "... and a supply of blank ballots will be availablelfor the

-16-




_the mail." Finally, defendants would respectfully suggest that the

comp;ainants misread the Bylaw provision requiring seven days notice

to the General Manager since this provision deals with the situation

in which a member does not receive a ballot packet in the mail, which
ballot packets are mailed out not less than thirty (30) days prior to
the:annual meeting.

| 9. Defendants admit the allegation of paragraph nine of the Bill
of éomplaint which alleges that the Secretary of the Association sent
out a Notice of Annual Meeting Ballot Information but neither admit
nor;deny any allegation concerning the time ofvreceipt of the Notice
of Annual Meeting Ballot Information by any of the complainanﬁs.

; Defendants gdmit the statements made by the complainants in para-
graﬁh nine of their Bill of Complaint dealing with the material sent
out}with the Notice of Annual Meeting Ballot Information except insofar
as those statements allege that the prox&, marked "Exhibit E" in com-
plainants' Bill of Complaint, requests members to give their proxy to
S. F. Stoneburner, William Budowitz, or Joe Tosti, which statements
defEndants dény since said proxies only give members the opportunity
to‘ﬁesignate the indiviuals named and make no request.

' Defendants admit the allegation of paragraph nine of the Bill of
Complaint that the items sent out with the Notice of Annual Meeting
Ballot Information were prepared, printed, and mailed at the expense
of:the Association; but, defendants deny the last statement in para-
graph nine of the Bill of Complaint which states,

that these documents are not for the purpose of
+  conducting an unbiased and properly held election,
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but for the purpose of attempting to control the
election of Directors at the meeting to be held
on May 18, 1974, as well as the conduct 6f any
other business affairs that may come before such
meeting.

| 10. Defendants deny the allegation contained in the first sen-

tence of paragraph ten of the Bill of Complaint and by way of further

answer would again refer to Mr. Musselman's letter of April 3, 197k,

to Mr. Whitlock which states, in part,

The representatives of all candidates for office
will have an opportunity to designate observers

‘to oversee the receiving of ballots and the tallying
of the votes.

Defehdants admit the statements made in the second sentence of

paragraph ten of the Bill of Complaint.

Bil

11. Defendants admit the allegation of paragraph eleven of the

1 of Complaint which states that no information is given to iden-

tify or describe the candidates on the ballots; however, defendants

would by way of further ansder, inform the Court that a synopsis of

each candidate's background and qualifications, prepared by the candi-

dat

tio

tha
the
ann

pac

vot

e, was published in the Shoreline, which is the official publica-
n of Blue Ridge Property Owners Association, Inc.

Defendants admit the ailegation.in paragraph eleven which states
t nothing is enclosed in the instructions to inform members that
y will nof be permitted to give prﬁxies to others to attend the
ual meeting; on the contrary, the proxy enclosed in the ballot

ket indicates that members may give their proxies to others to

e at the annual meeting of members.

Defendants deny that the Bylaws have not been published and

made available to members and note that complainants' pleading

-18-

L T e N 1y g




itself admits that complainants were given access to a copy of the
Bylaws upon request. Defendants furtﬁer deny the allegation that the
ABylaws have pufposely noﬁ been published and thé allegation that the
Bylaws are so involved, restrictive, and lengthy that it would be
impossible for the average member to act under them or to understand
them.

12. Defendants neither admit nor deny the allegation contained
in paragraph twelve of the Bill of Complaint concerning complainants'
attempts to obtain financial data and refunds of un-used special
assessments since they have no specific knowledge of such attempts but
would note that request for financial data by members have been
honored in the past, that Financial Reviews of the books and records
of the Association have been conducted by an independent Certified
Public Accountant, and that said written Financial Reviews have been
made available to the membership of the Association.

Defendants deny that illegal payments and expenditures of the
Association's funds have been madei

13. Defendants neither admit nor deny the allegations of para-
graph thirteen since they have no knowledge of what expenses complai-
nants incur.

14. Defendants deny the allegations of paragraph fourteen of
the Bill of Complaint which state that none of the Directors or Offi-
cers have been properly or validly elected and that the actions of
the Directors are illegal and oppressive.

Defendants neither admit nor deny the allegation in paragraph

fourteen of the Bill of Complaint that the provisions of the Code of
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Virginia, Section 13.1-221 authorize the complainants to bring £his
suit or that this Court has jurisdiction to determine if the acting
Diréctors of the Association were validly and properly elected and are
properly holding office since these issues and related issues were
determined at a hearing before the Hon. David F. Berry on April 30,

. 197k. However, defendants deny that Section 13.1-221 of the Code of
Virginia authorizes aﬁy of the other relief prayed for by the complai-
nants in their Bill of Complaint and since their acts are not illegal,
fraudulent, or oppressive, defendants deny that Section 13.1-25T7 of
the Code of Virginia gives this Court jurisdiction to appoint receivers
to‘supervise the management and affairs of the Association. Finally,
defendants deny that any statutory provision cited by the Bill of
Complaint gives this Court authority to grant any other relief which
the complainants pray for in their Bill of Complaint.

WHEREFORE, your defendants pray that thé complainants' Bill of
Complaint now be dismissed in its entirety and that this Court award
each of the defendants named in complainants' Bill of Complaint all

costs which have been incurred by them in defending this action.
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APPENDIX 3

FINAL DECREE
This cause came on the 9th day of July, 1974, to be heard again
upon the Complainant's Bill of Complaint, the answers of twelve of the
thirteen Defendants who have been served, and Complainant's Motion to

Enjoin temporarily the holding of the annual membership meeting of Blue

Ridge Property Owners Associétion, Inc., (hereinafter referred to as
BRPLA), the hearing previously held on the said Motion on April 30,
197k, at which the Motion was Aenied, the Reports of the two Special
Commissioners appointed by this Court to supervise the conduct of the
said election of members of the Board of Directors of BRPOA, the evi-
dence heard ore tenus, the memorandum of law filed by counsel for the
Complainants and counsel for the respective Defendants, and the matter
of certifying the results of the said election was argued by coﬁnsel.
Upon consideratién whereof the following rulings are made:

1. The Motion of the Complainants to enjoin temporarily
the annual meeting of BRPOA should be denied and said
annual meeting should go forward as scheduled on May 18,
197k,

o. The Board of Directors of BRPOA in office as of April
30, 1974, is the duly constituted Board of Directors of
BRPOA with authority to act until its successors are
elected and qualified.

3. Robert M. Musselman and W. W. Whitlock are appointed
Special Commissioners of this Court with the duty of super-
vising the election of Directors at the annual meeting on
May 18, 197k, and reporting to this Court with respect to
said election: (1) Any ballot challenged; (2) Any right

to vote denied or restricted; (3) All objections made by
any member at the election; (4) Any proxies denied or
rejected; and (5) Any person denied the right to vote.

4. Blue Ridge Property Owners Association, Inc., shall
permit any candidate for the office of Director or any
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member to make use of its facilities for the purpose of
obtaining a current and accurate mailing list of the members
of the Association.

5. Said Special Commissioners shall report hereunder on June U,

197k,

And it appearing that said Special Commissioners did report to

this Court on June L4, 19Tk, concerning the election held on May 18, 197k.

And|it further appearing from said report that one slate of nine Direc--

tors would be elected if this Court rules that only those votes cast

by members in person or by mail ballot (as provided in BRPOA's

By-Laws) may be counted and that another slate of candidates (includ-

ing|only three of the same persons) would be elected if this Court

rules that certain ballots sought to be cast by proxy, which use of

proxies the By-Laws of BRPOA specifically prohibits, are to be counted,

in addition to ballots cast in person and by mail. And it appearing

from the reports of the Special Commissioners that the issue of which

slate of candidates should be certified by this Court as the properly

elected Board of Directors of BRPOA would be determined by a ruling

‘from this Court as to whether the ballots sought to be cast by proxy

should be counted, this Court directed counsel for boﬁh the Complai-

nants and the respective Defendants to prepare and file written memoran-

dums of law on the issue of the use of proxies to cast ballots and set

July 9, 19Tk, for a hearing on the said issue.
And on the 9th day of July, 1974, this Court duly considered the

written memorandums of counsel and heard arguments of counsel for both

the Complainants and the respective Defendants on the issues raised in

said memorandums. Upon consideration thereof the Court does hereby
meke the following findings of fact and rulings with respect thereto:
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1. An owner of property in the Subdivision known as Blue Ridge
Shores must apply for and bedome a member of Blue Ridge
Property Owners Association, Inec., which membership is manda-
tory and becomes a covenant running with the ownership of land,
since, by contract, a member cannot resign his membership while
he still owns property at Blue Ridge Shores.

2. As a result of such contract and such covenants, assess-

- ments may be made personally and against the real estate owned
by the members in the Blue Ridge Shores Subdivision, such
assessments being obligations upon which judgment liens may
be obtained against the real estate of the members, which
would subject a member's real estate to judicial sale unless
satisfied.

3. Because of the mandatory membership requirement and the
power of BRPOA to levy assessments, there are certain constitu~-
tional rights involved which are not generally involved in a
non-stock corporation, and that these constitutional rights

are related to the ability of a member to vote in the election
of members to the Board of Directors of BRPOA, the members'
ownership of property, and the burdens placed on a member's
property.

4. The By-Laws of BRPOA which governed the election of
Directors at the annual meeting on May 18, 1974, permitted
every member of BRPOA to vote either in person or by mail
ballot, regardless of whether or not members had paid all of
their dues and assessments, the Board of Directors of BRPOA
having previously corrected (by an amendment adopted in
December, 1973) a provision in its By-Laws, which this Court had
held to be illegal, which had condltloned voting on payment

of dues and assessments.

5. As the reports of both Special Commissioners indicate,
certain proxies were offered at the annual meeting on May 18,
1974, contingent on the holder being allowed to cast the
vote of the members giving the proxies, of which proxies
approximately sixty-four (64) were given by members who did
not cast official ballots in the election of Directors, and
that these proxies were rejected by the Chairman of the
meeting since the By-Laws of BRPOA specifically prohibit the
use of proxies in the election of Directors.

6. Although Section 13.1-217 of the Code of Virginia speci-

fically provides that the By-Laws of a non-stock corporation , ;
may prohibit voting by proxy and specifically provides that - |
a non-stock corporation may provide for the election of .

Directors by mail ballot, since this case has been brought

by Complainants under Section 13.1-221 of the Code of Virginia,
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' under which equitable relief is. authorized, this Court
finds that the constitutional considerations involved justify
its use of equity powers in contravening the provisions of

Section 13.1-217 of the Code of Virgipia and the By-Laws of
BRPOA to allow the sixty-four (64) proxy votes offered at the

annual meeting of BRPOA to be counted toward the election of
Directors of BRPOA.
Accordingly, it is hereby ADJUDGED, ORDERED, and DECREED that the
following list of individuals is hereby declared by this Court to be
the duly elected Board of Directors of BluL Ridge Property Owners
Association, Inc., as a result]of its annual election held on May 18,
197k
Directors elected for a term of three years:
1. Tilden Grant
2. James W. Breeden
3.  Charles W. Ale
Directors elected for a term of two years:
4. Paul E. Snyder |
5. A. Lewis Miller
6. Conrad Bailer
Directors elected for a term of one year:
7.' Joyce A. LeVay
8. Robert B. Stocks, Jr.
9. Melva M. Rowe
And it appearing that the Defendants herein have indicated an
intention to appeal this Court's decision in confirming the election
as |[Directors of the persons named above, fo the Supreme Court of
Virginia, it is hereby ADJUDGED, ORDERED, ‘and DECREED that the ruling
of |this Court is hereby stayed pending final determination of the
said appeal, provided formal notice of appeal is timely filed and the
petition for appeai is diligently and tim?ly pursued, that for so long

as|the judgment herein remains suspended the Board ovairectors serving
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prior t0 the annual meeting of BRPOA on May 18, 1974, shall remain

in office with full authority to operate BRPOA ,during the pendency of
the appeal, and provided thét an appeal bond with approved surety in
the principal amount of Five Thousand Dollars ($5,000.00), condi- /-
tioned as required for a supersedeas bond, according to the requi-
sites of Section 8-UTT of the Code of Virginia, be given within fifteen
(15) days from entry of this decree.

And the respective Defendants herein who have filed their answers
objeéted and duly excepted to this Court's rulings.

. And the Complainants, by counsel, objected and excepted to the
Court's ruling in holding that the Directors of the corporation as
existed as of March 1, 1971, were the duly elected and acting Directors
of the corporation prior to the election held May 18, 1974, and that
they continue in office until the final de£ermination of the appeal of
this decree. And the Complainants, by counsel further objected and
excepted to the Court's recognizing By-Laws passed by the acting
Board of Directors as having been validly adopted and as ﬁeing the proper
By-Laws under which the election of Directors could be conducted.

This is a final decree, and endorsement of counsel is dispensed
with.

. ENTER: /s/ David F. Berry
JUDGE

August 9, 197k




APPENDIX A4

NOTICE OF APPEAL

Comes now Blue Ridge Property Owners Association, Inc., a Virginia
non~stock corporation, one defendant in the above captioned case, and
George C. Long, Leo Gross, Dorothy Behncke, Spencer Marlow, S. F. Stone-
burner, Edward G. White, Joséph A. Tosti, Harry D. Knauf, Glenn McWhorter,
and William Budowitz, some of the individuals named as defendants in the
above captioned case, and give notice that they intend to épply for an ap-
peal with supersedeas to the Supremé Court of Yirginia from a final decree
‘entered by the Circuit Court of Louisa Céunty, Virginia, on the 9th day
of August, 19Tk, in the above captioned case.

It should be noted for purposes of the record that Russell D. McDonald,
one of the defendants in the above captioned case, did not elect to appeal
the final decree and will, therefore, be shown as an appellee, should the
Supreme Court of Virginia grant an appeal.

It is further noted for purposes of the record that Charles E. Moyer,
one of the individuals listed as a defendant in the initial Bill of Com-
ﬁlaint, was never served with process; accordingly, he was not subject to the
Jurisdiction of the Circuit Court of Louisa County in the above captioned
case, is not bound, as an individual defendant, by the final decree of the
Circuit Court of Louisa County, and is; therefore, not a person who can
proberly be a part& to an appeal of said Court's decision to the Supréme
Court of Virginia.

Finally, it is noted for purposes of the record that Tilden Grant,
who was one of the defendants named in the above captioned case, even
though he testified as a witness that he had actively solicited signatures
of the complainants on the initial Bill of Complaint in the abové captioned
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case, elected not to be represented by counsel in the Circuit Court of
Louisa County and did not answer the Bill of Complaint which he solicited.
Accordingly, said Tilden Grant is in default and his position before the

Supreme Court of Virginia, should an appeal be granted, would, presumably,

be that of an appellee.

’

ASSIGNMENTS OF ERROR

The Circuit Court of Louisa County, Virginia, with the Hon. David
F. Berry presiding, erred in handing down the decision represented by the
Final decree of August 9; 1974, in the above captioned case in the follow-
ing particulars:

1. The Court erred in its finding and ruling that sixty-four (6k)
proxies for the election of members to the Board of Directors of Blue A %
Ridge Property Owners Aésociation, Inc., given by members at the annual
meeting of Blue Ridge Property Owners Association, Inc., on May 18, 197k, R
should be allowed to be counted toward the election of members to the Board
of Directors since the By-Laws of Blue Ridge Property Onwers Association,

Inc., prohibit the use of proxies in this manner and the statutes of Virginia

(Code Section 13.1-217T) permit such a prohibition.

2. The Court erred in ruling that the equitable considerations
involved in the cause were significant enough to permit the Court to
exercise its equitable powers and expressly contravene Section 13.1-217
of the Code of Virginia ana the By-Laws of Blue Ridge Property Owners
Association, Inc., by allowing the said proxies to be counted in deter-

mining the results of this election. .

: ] ]
3. The Court erred in decreeing the following list of individuals ‘

to be the duly elected Board of Directors of Blue Ridge Property Owners
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Association, Inc., said individuals having‘been elected in a manner con-
trary to the By-Laws of Blue Ridge Property Owners Association, Inec.:

Directors elected for a term of three years:
‘1. Tilden Grant
2. James W. Breeden
3. Charles W. Ale

Directors elected for a term of two years:

4. Paul E. Snyder
5. A. Lewis Miller
6. Conrad Bailer

Directors elected for a term of one year:

T. Joyce A. LeVay
8. Robert B. Stocks, Jr.
9. Melva M. Rowe

\

STATEMENT AS TO TRANSCRIPTS

A transcript of all hearings in the above captioned case is to be

hereafter filed.
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APPENDIX 5

NOTICE AND ASSIGNMENT OF CROSS-ERROR '
|

Comes, the complainants, and give notice of assignment of cross-:
error, such cross-error being as follows, to-wit:
1. The Court erred in ruling and holding that the Directors of

Blue Ridge Property Owners Association, Inc., as existed as of March 1,

1971, were the duly elected and acting Directors of the Corporation, after
properly ruling that the then currently serving and acting Directors were
improperly elected and not properly holding office, the Directors that
were reinstated to office, being those holding office as of March l,'197l,
having been improperly elected in an election which similarly denied mem-
bers the right to vote in violation of the Corporation's charter.

2. The Court erred in recognizing By-Laws passed by the Acting
Board of Directors, being the Directors that existed as of March 1,
1971, that had been reinstated as Directors after having left office,
these Directors having been designated by the Court to hold office until

the members could elect new Directors in a validly held election.
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APPENDIX 6

(Report of Special Commissioner Robert M. Musselman)

The undersigned, being one of the Special Commissioners appointed by
this Court on April 30, 1974, to supervise and report on the conduct and
results of the annual election of members of the Board of Directors of
Blue Ridge Property Owners Association, Inc., one of the defendants herein,
respectfully submits the following report:

1. The meeting was conducted as scheduled on Saturday, May 18, 19Tk,
at Louisa County High School, near Mineral, Virginia. The meeting was
announced to begin at 10:00 A.M._but was delayed in starting becuase of
delays in registering those in attendance and was not called to order until
about 10:45 A.M.

2. After opening formalities, the President announced tﬁe appoint-
ment of five qualified members as Inspectors of Elections, with Mr. &oseph
Heischman as Chairman.

3. A representative of National Bank and Trust Company, the desig-
nated escrow agent, appeared and delivered to the Inspect&rs in open meeting
three hundred fifty (350) ballots, exclusive of nine ballots which were
not accepted by the Inspectors because of having no name (six) or other-
wise being void (three), as by voting for moreAthan nine candidates.

4. Twenty-one (21) ballots were turned in directly fo the Inspectors
by members and twenty-seven (27) other ballots were turned in at the regis-
tration desk and turned over to the Inspectors by the persons registering
those in attendance. Four (4) other ballots were received with other special

characteristics.




5. The Inspectors of Elections determined that a total of four
hundred two (402) valid ballots were cast;J when all ballots had been
received, checked against the membership list, and counted.

6. .In addition to proxies for the @eeting solicited by the present
Board of'Directors, which expressly disclaimed the right of the holder of
the proxy to vote for the election of’dir?ctors, other proxies had been
solicited designating a proxy committee h!aded by C. W. Rigsby, which proxies
authorized the Committee to vote the proxy for thé election-of directors,

a procedure not authorized by the présent\By—Laws of the Associaﬁion.

7. At the meeting Mr. Rigsby, a deputy sheriff, though not in uni;
form, appeared wearing side armé and tendered one hundred forty-three (1L43)
of these proxies, saying that they were t!ndered only for the purpose of
withdrawing the ballots cast by any of these individuals so that their
ballots might be cast in a block by the pﬁoxy committee. The presiding
officer refused to accept the proxies for this purpose on the basis of the
By-Law provision. He further asked for a show of hands as to how many of
those represented by these proxies were pfesent and found a good number,
probably at least fifty.

8. The president then stated that Any of tﬁose who had already voted
and wished to change fheir vote at this time could come forward individually
and they would be given a new ballot and their earlier ballot withdrawn
and destroyed. While two or three memberé had requested and been granted
this privilege.earlier in the meeting, no one else came forward for this

purpose after the rejection of the proxieé.

9. The meeting then continued with the regular order of business.




The question of the presence of a guorum waz raised when a vote was to be

taken on the apﬁroval of the minutes of the previous meeting. A recess

was taken to tabulate those registered including (without duplication) those
who had sent proxies to the préseﬂt Board of Directors. This tally revealed
the presence of a guorum, but so many members had left during the recess
that, when another question of the presence of a quorum was raised, the
meeting was adjourned for lack of a quofum.

10. The Inspectors of Elections then retired to court and tabulate
the balléts in the presence of both Special Commissioners and of tﬁe
Secretary of the Association.

11. 1In accordance ﬁith the fulings of the Court, the ballots were
segregated into classes and each class separately tabulated, especially
from the standpoint of whether or not the voter had also given a proxy for
the election of directors to the committee headed by Mr. Rigsby. Two
hundred seventy-six (276) valid ballots were received by the escrow agent
from those who did not give proxies to Mr. Rigsby's committee, seventy-four
(7T4) valid ballots were received by the escrow agent from those who gave
such proxies, none of the twenty-one (21) who turned in ballots directly
lto the Inspectors also gave such proxies, and of the twenty-seven (27)
who turned in ballots at the registration desk, three had given such proxies.
A11 four (k) of those whose ballots had other special characteristics had
given such proxies. Accordingly, it appears that sixty-two (62) members
who gave proxies to Mr. Rigsby's comnittee did not turn in ballots, but

eighty-one (81) of them did so.
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attached. From this it will be szen that th

|

12. A tabulation of the votes for each candidate in each category is

only one vote separating the ninth and tenth

separating the tenth and eleventh.

candidates were:

Under the By-Laws, the three with the lgrgest votes are to serve for a
term of three years, the next three for

remaining three for a term of one year.

were as follows:

Grant
Talbott
Long
Coulthart
Breeden
Behncke
Moyer
Ae

Dohlquist

Gross
Snyder
Spink
Knauf
Miller
Bailer

LeVay

J )
Besed on this tabulation the successful

l
223 votes

221_Yotes
218 %otes
216‘Wotes
215 wvotes
207 wotes
207 votes

205 lvotes

204 votes

|

203 wvotes
201‘votes
193 votes
l9y votes

190 votes

182 votes

181 votes

e vote was very close, with

candidates and two votes

a term of two years, and the

The unsuccessful candidates




WaSg

vote again

as

|
173 vokes

=

Stoeks

Rowe

166 Vb%es

13. Your Commissioner knows of no member who reguested a ballot and
denied one nor any mewmber who ?equestﬁd to withdraw his ballot and

who was denied this right.

ik,

There was no disagreement between the Inspectors of Elections

to any of their tabulations nor as to ﬂhe-acceptance or rejection of

any ballot. _ ;

el

re

15. Your Commissicner knows of no reason why the results of the

sction as set forth above should not be.certified by the Court and so

|

~ommends .
Respectfully submitted,
\

Robert M. Musselman
Special Commissioner
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APPENDIX 7

. REPORT OF SPECIAL COMMISSIONER W. W. WHITLOCK

The undersigned, W. W. Whitlock, being one of the Special Commis-~
sioners appointed by this Court on April 20, 1974, to sﬁpervise and report
to the Céurt on the conduct and results of the annual electién of members
of the Board of Directors of Blue Ridge Property Owners Association, Inc.,
oné of the defendants herein, respectfully submits the following written
report, the undersigned Commnissioner having previously given verbal report
and filed a written tally sheet of the results of the election..

Since the Court has previously received a detailed written report
from Robe:t M. Musselman, who was, also, appointed Special Commissioner
for the &foresaid purpose, this report will be confined to additions or
amendments undersigned believes appropriate to that report.

1. The undersigned does not take issue with the first eight items
stated in the report of the Commissioner, ﬁobert M. Musselman, except to
state that thé reference in Item 6 as to proxies not being authorized by
the "present By-Laws of the Association", the undersigned respectfully
submits is a legal conclusion as to which By-Laws are the "present By-Laws
of the Association”. The By-Laws that had been approved by the Court as
the valid By-Laws of the Association did authorize proxies, however, the
undersigned acknowledges that the By-Laws attempted to be adopted by the
acting Board of Directors that came back into office for the purpose of
continuing the business on a normal basis until an election could be held,
attempted to rule out proxies for the purpose of voting for Directors only,

but authorized proxies for other husiness to be conducted at the meeting.




As to the estimate of members who weie present at the meeting,
‘contained in Paragraph 7, as being "probably at least fifty (50)", is
in error, as a édunt of thosé shﬁwiﬁé haﬁés totaled eighteen (18).

2. The reportvaS‘tg Ttem 9 is inccmpiete. Prior to the beginning
of the meeting, and when the undersioned Commissioner came to the meet-
ing, it was found that the managemen; of the Association had set up tables
outside of the building, where the meeting was scheduled to be held, and
.these parties were checking 6ff members frgm the membership list, and
issuing identifiéation cards to the members. These people outside éhe
meeting, were, also, receiving ballots from the members without authoriza~-
tion under the published By-Laws, or Rules, under which the election was
to be held, these ballots being a total of twenty-seven (27) ballots, and
were counted separately by the tally inspéctors, as is shown on the tally .
sheet previocusly filed by the undersigned, a copy of which is, also, attached
herewith, and made a part hereof, and; also, were shown on the written re-
port previously filed by Commissioner, Robert M. Musselman. The first
order of business attempted to be conducted at the meeting was to receive
the ballots, and to appoint inspectors. The Proxy Committee, headed by
C. W. Rigsby, at this time, attempted to vote the valid proxies he held,
and the Chairman denied this privilede, bﬁt stated that the proxies could
be turned over to the tally inspectors to confirm the number of valid
proxies.to be held, which were found to be 143 valid proxies by the
inspectors. C. W. Rigsby stated for his Proxy Committee that he desired
to withdraw ballots for all members for whom he held proxies, and upon

checking the 1ist of members who haé given this Proxy Committee their



proxies, it was found that a total of 78 meéhers had voted, who, also, gave

proxies (this figure being erronecusly reported ir the tally report pra-

viouLlylfileﬂ as 76 votes, however, this 76‘n@t incluaiﬁg the additional
ballots that had been turned in putside of the building pricr to the
meeting,,these,‘also, being shown on the ta&ly sheet in a separate column}.
The Chairman then began to read the m;nutesf and when the guestion was
raiied about approval of the minutes, the undersigned Commissioner, as
counisel for the complainants herein, quest%on whether or not a quorum,

as required under the By-Laws under which management was attempting to

conduct the meeting, was present, and over the objections of the under- .

signed, the Chairman adjourned the meeting for one hour for the purpose

of determining the number of prokies management had available, and after

making this determination and comparing the proxies with the list of
parties who had registered outside of the ﬁuilding, the management deter-
mined that a quorum was present and called the meeting back to order.
The|undersigned then stated that people reéistering outside of the build-
ing|would not be considered in attendance for the meeting, and asked for
: |
a count of the members present to determiné the quoruﬁ, and management,
aftLr counting the members present, and th$ proxies held by management,
concluded that there was not a guorum of mémbers present, counting both
members present and management's préxies. . The undersigned stated that
" on behalf of his clients and the Proxy Committee that if management would
recognize the proxies held by the Proxy Committee for all purposes, in-

cluding the election, that the Contesting Proxy Committee would vote its

praoxies for the purpose of establishing a‘quorum, however, if management




was not going to permit the Proxy Committee to use their proxies to vote
in the élection, then the Proxy Cormittee would withhold their.progies‘
on the}question of a quorum. ‘Thereupon, the Chairman declared the meet-
ing adjourned foi lack of a cguorum, but reéuested that the Tall} Committee
take charge of the ballots and count the ballots, and report to the Court
the results thereof.

| 3. The undersigned séecial Commiséiéner takes no issue with the
number of votes counted and the tabulations, however, as to Item 13 in
the report of Commissioner, Robert M. Mussélman, undersigned assumeé
that this reference excludes members requésting ballots by their proxy .
holders, as it is otherwige acknowledged fhat C. W. Rigsby requested the
right to withdraw on behalf of his Proxy Committee, the ballots of parties
who had granted the proxy to his Proxy Committee.

4. The undersigned Special Commissioner takes issue with Item 15,
in that the results as stated in the Commiééioner's report and shown on
the tally sheet are not the final results‘of the election, as a minimum
of 62 votes, as outlined in the report of Commissioner, Mussleman, as being
members who had given proxies and who did not vote, should be added to the
candidaﬁes not recommended by the Board of Directors, which would, even
under‘this computation, make all of these candidates not recommended by

the Board of Directors be elected, the computation being as follows:

Grant 285 votes Breeden 277 votes.
Ale 267 votes Enyder " 263 votes
Miller 252 votes Bailer 244 votes

" LeVay 243 votes Stocks ’ 235 votes
Rowe - 229 votes
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1 ,
The following candidates under tabulation reported by Commissioner,
o ) ’ . | . \
Robert M. Musselman, would have been the unsuccessful candidates, with
the following votes: _ 1

Talbott 221 votes Long 218 votes

e
Coulthar 216 wvotes ’ Behncke 207 votes
Moyer - 207 votes . Dafquist 204 votes
Gross " 203 votes Séink o 193 votes
Knauff 121 votes

Although undersigned Commissioner fi;ured that the candidates
not recommended by the Board of Directors would have received é few more °
votes each had the proxies been permitted,‘the results of the election
would not have been different, using the ballots as reported by Commis-
sioner, Robert M. Musselman, sc the unders£gned will not take issue with
his reported proxies that were denied vote, as being 62 members, rather
than the undersigned's analysis that there{ééuld be 64 members who gave
proxies, but were not permitted to vote.

Accordingly, the undersigned Commissgoner, repofts to the Court
that the>above named candidates receiving the most votes, considering
the votes of the proxies, should be declar%d the dﬁly elected Directors
of Blue Ridge Property Owners Association, Inc., with the three members
receiving the highest vote being elected éor a period of three years:
the next three highest being elected for a period of two years, and the

nekxt three highest being elected for a period of one year.
| )
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APPENDIR 8

ARTICLES OFA;ﬁCOR?PRA§IOH
BLUE RIDGE BROPERTY ogé;f:i?s zx_ésc}cxmzon, INC.

We hereby associate to form anon-stdck corporation under the pro-
visions 6f Chapter 2 of Title 13.1 of the Code of Virginia and to that
end set forth the following: |

A. The name of the corporation is BiuevRidge Property Owners
Association, Inc. | | {

B. The purpose or purposes for which the corporation is organized.

|

1. To have an association composed of members who are property

are:

owners in the development in Louisa Countf, Virginia, known as Blue Ridage
Shores, and to provide rules and requirements for such membership and to
provide rules and regulations for the'maiﬁtgnance, upkeep and enhancemrent
of each owners property to the end that tﬂe same may enure to the benefit
of the property of the members of this association;

2. To provide by-laws for the gperation of the asseciétion,
and to improve, promote and prctect all pgoperty transferred or deeded
to the association for the benefit of the]members of the association and
to'adopt rules for the improvement, promotion and protection of the mem-
bers of the association and property owne#s in the development known as
Blue Ridge Shores in Louisa COunty; Virginia;

3. To exercise all the power c;nferred by the laws of Virginia

|

upon non-stock corporations: it being hereby expressly provided that the

\
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foregoing enumeration of puiposes shall not be held to limit and restrict
in any way sﬁch general powers.

c; The corpération is to have mgmbers:who are propertv owners of
the Blue Ridge Sheres development in Louiéa County, Virginia, whose appli-
cation for membership are accepted by the corporation; the merbers will
have the right to vote and other privileges of membership.

D.' The directors of the corporation are to be selected by the vote
of the members of the corporation as provided for in the by-laws of the
corporation.

E. The post office address of the initial registered office is 1128
Mutual Building, Richmond, Virginia. The city in which the initial registered
office is located is Richmond, Virginia. . The name of its initial registered
agent is Herndon P. Jeffreys, Jr., who is a resident of Virginia and a
member of the Virginia State Bar and whose business office is the same as
the registered office of the corporation. -

F. The number of directors constituting the initial board of directors
is three and the names and addresses of the persons who are to serve as
_the initial directors are:

Harold H. Purcell Louisa, Virginia

George Carroll 807 Madison Boulevard
Orlando, Florida

Edward M. Yrenn, Jr. Chestnut Rd., Vestavia Hills
Birmingham, Alabama

“ho-



APPERDIY 9

. BLUE RYDGE PRCPERTY OWHERS ASSOCIATION, INC.

1274 CLECTION OF DIRECTORS

Under the Rules pursuant to which this election was conducted, nine
' directors were to be elected from sighteen candidates nominated (or any
others for whom write-in vetes were cast). The three receiving the largest
number of votes were to be elegted for a term of three years, the next
three in number of votes were to be elected for a term of two years, and
the remaining three for a term of one year

Three approaches to counting the bal‘ots have been proposed, namely,

' |

to count all official ballots tabulated by?the tellers, to count these
ballots and in addition a group of approximately sixty-four proxies, the
hol@ers of which sought to cast ballots in spite of the provision of the
By-Laws forbidding the use of proxies in the election of directors, or to
count only those ballots submitted by mail,

It is stipulated that those elected and the order of their election
(the one receiving ‘the largest number of votes being listed first) under
each of these approaches are as follows:

I. The total of all official ballots accepted and tahulated by
the tellers showed:
Grant
Talhott
Long
Coulthart
Breeden
Behncke
Moyer

Ale
Dahlguist

.
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vote by proxy are counted, those elected are:

Grant '
Breeden '
Ale
Snyder
Miller
 Bailer
LeVay
Stocks
Rowe

* . o » . .

L 4

1I. 1If these ballots and the zpproximately sizty-four who scught to

III. If only the ballots cast by mailjare counted, those elected are:

1. Talbott

2. Long

3. Coulthart

4. Behncke

‘5. Gross i
6. Moyer

7. Dahlquist

8. Grant

9. Breeden




APPENDIX 10

BY-LAWS AND RULES AND REGULATIONS
AS ADOPTED DECEMBER 26, 1973

1
i

ARTICLE V

Section 5. Meetings. Meetings of members shall be open to all

members of the Association and 811 members of the Association who are
present at a meeting, either to person or by proxy, shall be entitled
to vote.

Section 6. Quorum at Meetings. A quorum at any meeting of members

of the Association shall consist of Twenty-Five per cent (25%) of the
members of. the Association who are present either in person or by proxy.

Section 7. Voting Rights. Voting rights of members in the election

of Directors and on issues requiring a vote of the membership shall be
determined on the basis of one vote fogﬂeach menbership in the Assoc{ation.
Where there is joint ownership of a lot or group of lots, any owner may
vote the membership's vote in person or by proxy, and, if there is any
dispute between the joint owmers as to]how the lot's vote shall be cast,
the majority of them may cast the lot's one vote. Owmers of more than

one lot are only eligible to case one vote.

Section 9. Voting of Members. Members shall be entitled to vofe

for the electicon of Directors and on any issues which are proper subjects
for a membership vote under the non-stock corporation law of Virginia.

On issues other than election of the‘Bbard of Directors which are proper
subjects for a membership vote, any member may.vpte eithér in person oOr

by proxy. All proxies shall be in writing, shall be filed with the
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Secretary of the Asgociation and by him eﬁt&reﬁ of record in the minutes
of thé meéﬁing st which such proxy is voted. Ko proxy shall be valid
after the expiration of eleven.(li) mont%s f?om the date of‘its execution
and every proxy shall be re&ocabl@ at thé pieésure of the person executing

it.

The Board of Difectors of the Association shall be elected in
accordance with the following requiremenés and procedures:

(a) Nominations. For every election of the Board of Diréctors,
the incumbent Board of Directors shall designate the last date on which
nominations for election may be submitted and shall notify the member-
ship of said date thirty (30) days prior to that date. All nominatioms
must be received by the Geﬁeral Manager of ?he Assopiation on or before
the last date for submission of nominations for election to the Board of
Directors. Any member of the Associatio% receiving the nomination of
five (5) or more memberships shall have ﬂis name placed on the ballot;
provided, however, that the member recei#ing nomination shall certify in
writing to the General Manager of the Association no later than the last
date on which nominations may be submittéd that, if elected, he is willing
to serve ‘as a member of the Board of Directors. Each ballot for the
election of members to the Board of Directors shall contain.space for
write-in-votes.

(b) Casting of Ballots. vA packet containing materials for election

of members to the Board of‘Directdrs shall be mailed to each member of
the Association thirty (30) days before the annual meeting of members.
Each packet shall contain at least the following items:
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(1) An official ballot for election of members to the Board
of Direetors.  This official ballot shall have an identifying mark which
design&tes,it,és the official btallot and only official ballots, so identified,
shall be counted in the eiection §f mempers to the Boardvbf Directors;

(ii) One plain envelope which shall have no identifying marks
on it (hereinafter referred to as the "plain envelope");

(iii) One envelope (heréinafter referred to as the "outer
envelope") which shall be pre-addressed! to an independent escrow égent.
In addition to the address of the indep;ndent escrow agent, the "outer
envelope' shall be marked with the name!of the member to wﬁom.the ballot
packet has been mailed and his lot numbgr. '

The independent escrow agent whosL name appears on the "outer
envelope" shall be deéignated by the Board of Directors of the Association.
Members may cast their ballots by mail in the following mamnner:

(i) The official ballot shal be used by members to cast their
vote for election of members to the Board of Directors;

(ii) Once a member has markeé his official ballot, he or she
| .

shall place it in the "plain envelope" %nd the "plain envelope" shall be
sealed; and | | |

(iii) The sealed "plain énveiope" shall then be placed in the
"outer envelope" and the "outer envelopé" shall be sealed, stamped, and
mailed to the independent escrow agent whose name appears on the "outer
envelope".

Ballots which are cast in the manner prescribed above must be

received by the independent escrow agent prior to the annual meeting of
members in érder to be zounted. .
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Members msy, in lieu of casting their ballots by mail, cast their |
ballots at the annuel meeting in the manner described in subparagraph
() of this Section 9. . : ]

(e) Cagting of Ballotswatfthe Ammupal Meeting and Conduct of Election.

The casting of ballots at the annual meFting and the conduct of the election
in general shall be as follows:

(i) The official ballot shall be used by members to cast their
vote for election of members to the BoaLd of Directors;

(ii) Once a member has markeﬁ his official ballot, he ;r she
shall place it in the "plain envelope" and the "plain envelope" shall be
sealed; and

(iii) The sealed "plain enveﬁope" shall then be placed in the
"outer envelope" and the "outer envelope" shall be sealed and cast in
the manner érovided below. ‘

(iv) The presiding office of fhe annual meeting of members
shall call the meeting to order znd sha@l, as the first item of business,
designate at least two (2) inspectors of election, taking care to insure
that no Director of the Association, ofFicer of the Association, or
candidate for election to the Board of Directors shall be designated as
an inspector of election.

(v) Having been designated, the inspectors of election shall
take charge of the polls and shall call upon the independent escrow agent
for delivery of all mail ballots in his posseséion. Once the independent
escrow agent has delivered all mail balléts in his possession to the
inspecvors of election, he shall be relgeved of ali responsibility for

said mail ballots.
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(vi) When all mail ballots have been delivered to the inde-
pendent escrow agent, the presiding officer shall call upon all members
in attendance who hold b&llots'that they desire to case in person to
deliver their ballots to the inspectors of eiection. The inspectors of
election shall accept thesé ballots taking care to see éo it that ballots
have been cast.in the manner prescribed by these By-Laws and that no ballot
is cast in-person which has been cast by méii. Inlthe“event that the in-
spectors of election determine that a ballot has beén cast by one member
both in person and maii, then the person. casting the ballot in peréon
shall designate which one of the two ballots is to be counted. The P
presiding officer shall allow a reasonable time, not to exceed fifteen
(15) minutes from his call for ballots, for members to come forward with
ballots to be cast. Once the time for casting ballots has elapsed, the
presiding officer ghall declere the polls closed and bzallots shall no
longer be accepted.

(vii) Once the polls are closed, the inspectors of election
shall take all ballots cast, count them, determine the results of the
electioﬁ, certify the results of the election in writing, and deliver
the results to the presiding officer who shall announce the results of
the election to the meeting.

(viii) In the election of members to the Board of Directors,
each membership shall be entitled to cast one vote for each of the Director
positions to be filled and. Such voteé'shéll not be cumlative. A.plurality
of votes cast shali élect; o

(d4) Replacement Ballots.. If members do not receive their ballot
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packets in the mseil, the General Mansger of the Association shall be
‘ _
- authorized to give members replacement ballot packets:; provided, however,

that members must give the General Manager written affirmation that their

ballot packet hes not beem received by mail. Written affirmation by a

member shall be made to the General Manager at least seven (7) days prior
’ . )

to the annual meeting and a replacement ballot packet, properly marked
- and identified, shall be promptly issued by the General Manager. In the

event that a replacement ballot packet is issued, the General Manager

| .
shall notifyy the inspectors of election of such issuance.

|
ARTICLE X

AMENDMENT OF BY-LAWS
|- Section 1. These By-Laws may be amended, altered, or repealed by

any meeting of the Board of Directors by the affirmative vote of a

|

majority of all of the Directors. The members shall have the power by

-

g majority vote of all members to rescind, alter, amend, or repeal any
#y—Laws and to enact By-Laws which, if expressly so provided, may not

ﬁe amended, altered, or repealed by the'Board of Directors, provided that
vﬁotice of any such action proposed by any member has been given in the

hotice of the meeting of members.

|




APPENDIX 11

BY~-LAWS AND RULES AND PECULATIONS
AS ADOPTED MARCH 1, 1971

TARTICLE V

Se&tion 9. Voting of Members. #eﬁbers shall be entitled to wote
for the election of directors and on an? igsues which are prépei subjécts
fdr a membership voterunder'tﬁe non-stock corporation_léw of Virginia.

On issues which are proper subjects for a membership vote;'eQery member
entitled to vote at any meeting may so vote eithe:'in person or by Proxy.
All proxies shall be in writing, and shall be filed with the secretary i
and by him entered of record in the minutgs of the meeting. No proxy |
shall be valid after the e*piration of eleven months from the date of
its execution, and every‘p:oxy'shall be revocable at the pleasure of the
pérson executing it.

The Board of Directors shall be elected exclusively by mail ballot
and in accordance with the following reguirements and procedures: |

fa) Nominations for the first election of members of the Board
of Directors to be elected pursuant to these By-Laws shall be accepted
at the office of the General Manager of the Association on or before
April 3, 1971. After‘that‘date nominatgons ghall be closed. For every
election of the Board of Directors thereafter, the incumbent Board of
‘Directors shall designate the last date on which nominations for election
of the Board of Directors{may be submitted and éhéll notify the mémber-
ship of said date by mail thirty days prior to that date. Nominations

must be received by the General Manager on or before ¢he date set by the

Doard of Direchors.



{b) BAny member of the Associstion receiving the nomination of five:

or more paiciwup active memberships shall have his name placed on the ballot;
prévided, however, that the memﬁer receiving nomination shal; certify

in writing to the General Manager of the'Associatién not later than the
last datg oﬂ which nominations may be submitted that, if elected, he is
willing to serve as a member of the Board of Directors.

{¢) Each ballot for the electi;h of membérs of the Board of Directors
shall contain space for write-in votes.

(d) All ballots for the election of members of the Board of Directors
shéll be mailed to each active member in good standing thirty days before
the annual neeting.

(e) All ballots for the election of members of the Board of Directors
shall be either:

| (1) Mailed to tﬁe General Manager of ;he Association so as to
be received before the convening of the annunal meeting of the Association,
or
{2} Delivered to the General Manager or to his office before
‘the convening of the annual meeting.

(f) When the presiding officer shall have called the annual meet-
ing to order, the polls should be closed and ballots shall no longer be
accepted. The presiding officer shall then appoint two inspectors of
election who shall, with strict impartiality and according to the best
of their ability, take charge of the polls, count all votes, and determine
the results of the election. No director, officer, orvcan&idate for office

shall be appointed as an inspector of election.
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{g) 1In the election of menbers of the Board of Directors, each
paid-up active membership shall be entitled to cast one vote for each
of | the Director positions to be filled, and such votes shall not be cumu-

lative. A plurality of votes cast shall zlect.




BY-LAWS AND RULES AWD RESULATIONS
ADOPTED OR REVISED JAHUARY 8, 1966

ARTICLE 1

Secticn 4. Voiine Rights. Voting rights of members in the

_election of Directors and on issues ?equiring a referendum, of the
total vote of all eligible nmembers chall be determined on the bés’is
of one vote for each paid-up membership in the Association. Where
ther° is joint ownerahlp of a lot and Oﬂly one pald—up membership
for said lot, any owner can vote the membership's vote in person or
by proxy, and if there is any dispute between the joint ocwners the
mejority of them may cast the lot's vote. |

Section 5. Limitation of Voting Rights. Only those members

whose dues are paid before May 1., for the year during which a vote is
rnoae:ted are eligible to vote on any bu51ness of the Association.

Section 10. Quorum at Meetings. A quorum of eligible voters

at any meeting of members of the Association shall be constituted by
5% bf the members of the Aésociation in good standing, present in per-
son or by proxy, except for any meeting as may, by statute, require a
larger percentage.

Section 12. Voting of Members. Every member entitled to vote

at any meeting may so vote either personally or by proxy. At all
elections of Directors,vthe voting may but need not be 5y.ballot and
a majority'of the votes cast shall elect.

Every proxy must he Qxecuteﬁ in writing by the member entitled

to vote or by bis duly authorized attorney. No proxy shall be valid
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after the ewpiration of eleven mumths from the date of its ezecuticn

uﬁless ﬁheréin ctherwise spgeified;‘ngvery proxy shall be revcaéble
at the pleasure of the persen executing it or'of his perscrnal rep?eQ
sentative or assigns.

:At'all elections of Directors, fwo holde%s cf election shall be
appointed by the pfesiding‘officer-of the meeting. The holders of
election shall faithfully execute the duties of holders of election
at such mesting with striet impartiality and according to the best of
their ability, shall take charge of the polls and after the voie shall
have been taken shall meke a certificate of the result thereof, bub
no Director, officer or candidate for such office shall be appointed
as such. If there be & failure to gppoint holders, or if eany holder
apéointed be absent or refuse to act, or if his office becomes vacant,
the members present at the meeting, by a m&jority vote, mey choose

temporary holders of elections.

ARTICLE VI
AMENDMENT OF BY--LAWS
These By-Laws may be amended, altered or repealed by any meeting
of the Board of Directors by affirmative voté of a majority of all of
the Directors. The members shall have the power to rescind, alter,
amend or repeal any By-Laws and to enact By-Laws which, if expressly
sé provided, may not be ameﬁded, altered or repealed by the Board of

Directors.




“a. Transcript of April 30, 147
David F. Berry:

(1) From page 2, line 10, through page 3, line

WHITLOCK: We take the position tothy that they are without

t

authority and they - if they have the authority of a normal Board

of Directors they have exceeded their authority.

COURT: Now what's the basis of the allegation that they ere

:

without authority? ' |

WHITLOCK: .Well that this Board of Directors that is now
actihg Your Honor is one that has - was elected under similar

- By-laws to which Your KHonor has held were improper in that they

did not grant all of the members the right to vote.

members were denied the right to vote because they hadn't paid
their dues currently. And to some surmiée and perhaps with some
indication from the Court afier a conférence between - with Your
Honor and Mr. Musselman aftér the last hearing, the previous Board
of Directors that was in office when we had our last cases turmed

over the business of the Association to the Board of Directors that

had gone out of office in 1971, I believe. I don't know about any

authority - the existing Board turned over the affairs of the corpora-
" . . N t . : .
tion to the previous Board. I submit tc Your Honor that the previous

Breard has no more suthority to aci than the Board that was in office

when previous heerings were had, in that 'both Boards were elected

i

where the deni

o

ne before the Honoreble
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would like to review Your Honor's dis-

]

enrrently paid thelr duess
cussion with Mr. Musselman and at the conclusion of the previous hear-
ing we had some guidelines under which we expected to act and much to
my surprise as few da&s after that I learned by seeing in the papers
where the court reporter hﬁﬁ filed a transcript of the discussion
betwveen Mr. Musselman and Your Honor of things.at gfe&ﬁ iength that
Mr. Musselman had discussed wiih Your Honor without my being present.
And Your Honor called Mr. Musselman's attention at the beginning of
that discussion or asked Mr. Musselmen if I was to be there or any
reason why I wasn't there.. Well Mr. Musselman stated that he didn‘t
think it was a matter that concerned me or my clients and he went

into matters that I think gave Mr. Musselman guidance and direction
how to proceed then but if they didn't proceed in that manner - I'4
like if I may - I'd like to review what Your Honor commented upon in
the previous hearing. I brought the transcript of the previous dis-
cussion or ruling of the Court at the conclusion of our previous
trial in the four cases and also the transcript of Mr. Musselman's
.conference with you subsequent to that. If we could just briefly. . .

(2) From page hsvline 16, through page 5, line 9.

COURT: AS I recall I specifically ruled in that case that you
can't have & corporation without directors. You've got to have one
board or the other snd it would revert back to the previous board if
that present board was removed. Now if the effect of that ﬁas to
detlaré null and void the agtions of the then Board of Directors

,

because of their ills Leing elected thern it would revert hack

te the nrevicus Beard as a holdover matter. 1 recall that.




TE:TL;b It wes sOme diseussion @D‘théﬁ effeat gnd I don't
kﬂow wnat previous Board woula be, the one that was V&lldly elected.
It seems to me that you'd,probably have to go back to the initial
Bé&rdﬂof.Directors, -
3 COURT: I don't know about that.
WHITLOCK: . . . for the corporétioﬁ.
COURT: The fact is though that there'd never been a court
a%tack on any of the corporate affairs, never been a stockholder's:
sﬁit or sny contest filed, as such. It was always raised as a
séQOndary matter in the defense of some person’s claim where a
money judgment was being :éoughtT |
(3) From page T, line 17, through page 9, line 9.
| COURT: All right. Now is this problem having to do with the
uﬁcoming election only or are there other matters which are involved
in your petition?
| ‘WHITLOCK: As I see it Your Honor, it has to do with the Directors
iL office now,.whether or not.they-have authority to act in any manner
réally. To pass By-laws, the Directors who are in office now have

attempted to pass By-laws since the subsequent Learing and to conduct

an election under those By-laws. Now our position is that these Directors

Aave no such avthority to conduct an election, to pass any By-laws or
ﬂo control and supervise the coming electionr'_We_submit that. . .
COURT: What's the pfoblem with ‘the ?'just the fact that those

Directors are conducting it or is it the way in which thay're conducting

e -




The Court to zppoint

COURT: * Well what do you want to do?
g Directors? “

WHITLOCK: I want the Court to éppoint -~ T don't - I think the
Court would have to appoint receivers or a committee to conduct the
election.

COURT: Well who's éoing to conduct tﬁe buéiness while an election?
Now the corporation has activities that have to be .

WHITLOCK: .The receivers, Your Honor would have to appoint receivefs
to conduct the business of . the corporation, unless the initial Direetors,
and we submit theat the 0n1§ officers . '

COURT: Well, would you rather have fhe Direétors thet were in there
when the suit was heard in Louisa?

WHITLOCK: No sir, I don't submit that - I don't - I'd just as soon
have those to tell you the truth about it, but.

COURT: Well you were asking - you wer; saying that they had no
authority over there.

WHITIOCK: I don't think that they have any authority or those
who were elected undef fhe same circumstances fhat those did, have
any authority. And I.don't think that the existing Directors, the
ones that were in the office when that hearing was held in Louisa,
héd any authority to turn the corporation back over to the previous
Directors.

_ COURT: They did not ﬁurh it back over to them necessarily - they,

T suppose they took at face value what the Court said and that was it
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(4) From page 10, line 5, through page 12, line 15.

COURT: Well,; I have before me the tramscript of the hearing
on Dec¢ember the Tth and 10th. . .

WHITLOCK: ALl right, let's take - start at page 4 and you were
discussing then the ruling in the case before the Court. That these
By-laws, and beginning down about the 6th line, these By-laws have
problems in regard to their adoption and in the second place,'or in
another respect, in regard to the voting limitations, I believe Mr.
Whitlock's position is well founded and that is if we are going to
construe these obligations fairly on both sides, then there cannot be
any undue restrictions on the rights of the membérs to exercise their
vote. And now we'll go on over to page T, beginning in the middle of
the page, Your Honor says, I don't consider at this time Mr. Whitlock -
and that was a routine matter of annual dues, I don't hold that as
eritical to the issue as to what we are dealing with in the complete
adoption of new By«laws and the restrictions on membership.

COURT: Where are you reading firom?

WHITLOCK: In the niiddle of page T.

COURT: All right.

WHITLOCK: These are your comments at the conclusion of the hearing
which we submit were the matters you ruled upon. Then if we go over
to page 9, Mr. Musselman asks you, Will Your Honor clarify the effect
of its ruling. Does it say that the Board is not presently properly
constituted? And Your Honor said, I think it has that effect Mr.
Musselman, that any elections taking place of the new rules which went
into effect with regard to those By-laws and it has two problems with it.
First of all the minutes don't clearly reflect that this set of By-laws
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were adopted as such and secondly, that the restrictions on voting in

those By-laws exceed the authority of incorporation. And, of course,
that's true as to - because the By-laws under which the 1971 Board was
elected, Then you go on down to the bottom of that page and say, Yes
sir, I would -~ it is apparent in both sets that the old directors remain
in office until their successors have been elected. Mr. Musselman asks
a further question, maybe I should read it. Is Your Honmor's ruling

then that those persons elected prior to the adoption of these By-laws
continue as the directors of the corporation? And you say, Yes sir I
would - that it is apparent in both sets that the old directors remain
in office until their successors have been elected and qualified and

if there are vacancies they should be filled in the same manner provided
under the old By-laws. It seems to me Your Honor that the dld - you've
given - if it wasn't a direction it was an instruction that the new
election should be held under the old By-laws.

COURT: No; Mr. Musselman asked on page 10, says, So that Your Honor-'_

is holding that the person, as a part or as a formal part of your order, _'"

that the directors of the corporation are those who were in office at
the time of the adoption of these By-laws in 1971. Then my comment was,
Well let's put it this way Mr. Musselman, I don't think it's necessarily . -
a part of the order. |

WHITLOCK: Yes sir.

COURT: Now, . .

WHITLOCK: And then the next thing I see of imp@rfance is on page 1l.

CbURT: I think it was clearly indicated that the directors in office
at the time the new By-laws were adopted should be back in office &nd
continue to conduct the affairs of the corporation until a neﬁ election

was held.




(5) From page 12, line 24, through page 14, line 9.

WHITLOCK: Well let's see on page 1l here's what Your Honor said
and I think we're getting to the meat of what is - you said or at least
I asked, or this is a statement I said, beginning about the middle of the
page; 1 assume these people will not attempt to collect any dues or any-
thing of that kind under these new By-laws. Then if that is all they
are asking for - I talked Qith Mr. Musselman ahead of this hearing.

I think the proper procedure for this corporation now is to call a
meeting of its members. The powers of the corporation go back to the
members, and have an eleétion and elect new directors by all of the
nmembers Qoting. And Your Honor said, The thing about it Mr. Whitlock
there has to be somebody in office. And T said, Well I.agree with
that but for emergency purposes the directors who are duly elected,
and then you said, They are hold overs, there is no contest. If

this were an/actual voter's contest it would be very appropriate for
the Court to enter this up in the order. I will do it if counsel
wants it done, but I don't think it's necessarily appropriate that I
start saying what else is wrong with the corporation. I am saying I
deny the judgment here for those reasons, but I point out that to coun-
sel because there may be other actions coming up and other assessments
to be made. Then. . .

COURT: Well, I don't know that you all ever settled that. Now. . .

WHITLOCK: ©No sir I don't think we did ever settle it because I
never knew any more occurred until I just happen to come across this
proceeding that had gone on between Your Honor and Mr. Musselman,
and I had written to Mr. Musselman. I want to submit to Your Honor
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coples of letters I have written him asking that these matters be

resolved and Mr. Musselman never related to me in any manner that he
hgd had this further discussion with Your Honor and I was amazed and
sérprised that he had conducted himself in that manner.

& COURT: Well what is it that has taken place and that as & result

o% the other discussion now that you claim is to your prejudice or to

y?ur clients' prejudice?

1 (6) From page Qh; line 22, through page 25, line 1k.

i- WHITLOCK: I'm asking that tﬂe Court supervise an election and have
an open election that everybody who's a member vote and vote in what- |
éver manner that's suitable to them, whether it's personal or by proxy
aﬁd that if anybody wants to do any campaigning, they do it at their

own expense and not do it at the Board of Directors expense and in

direct conflict with thé Board's own rules. And lét me just point

this out to you Your Honor. In 1973, when Mr. Anderson represented

|

the dissenting - some dissenting stockholders. 1973, here's a reso-

ldtion that was adopted at the annual meeting. This is amended. Reso-

14tion, Mr. Anderson; attorney for a group of interested members stated_i

t%at he had four resolutions to present. One, that the Shore Line pub-
1#sh any item of news submitted by a member and not be used to
advance the desires or political interests of any Traction of the
Aﬁsociation, including the Board or management. Mr. Anderson - and
.that's one and there are three others that are not so awfully impor=
tént although they did touch on mafters here of concern, but this one
haslbeen directly violated.
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(7). From page 26, line 5, through page 28, line 16.

:HWﬁITLOCK: It says Mr, Anderson stated each resolution in the form
'Qf a mofion to be voted on and all carried. And the Minuteé says that
-fhe resOlution was carried., And then we come along in April of this
year and wé received this Shore Line., First it starts off with the
interpretation of Your Honor's ruling by Mr. Musselman. It says and
quoting the Court I guess, or Mr. Musselman one, it says, The Court
further ruled that the improper elections held in 1971, 1972, and 1973
had the effect of continuing in office the Board of Directors which
was in office on March 1, 1971. The ruling specifically established
the authority of that Board to continue to administer the affairs of
the Association until an election is held of a complete new Board
next May. The ruling establishes the authority of the present Board
to act on all matters related to the normal operation of the Associa-
tion, confirms the validity of the revised By-laws and rules and regu-
lations adopted by the Board effective January 1, 19T4, which By-laws
and rules and regulations have formed the basis both for the operation
of the Association in recent months and also forvthe gpecific arrange-
ments for the conduct of the electiqn in May. ©No one will be relieved
from paying the regularly assessed dues and assessments in these years,
that the Association will have no obligation to refund any amounts
paid by any member, and the dues assessed in 1974 are fully collectible
from all members, including the four who were involved in this litiga-
tion. Now the last part is in direct conflict with your discussion
with Mr. Musselman. You told Mr. Musselman in that discussion that
they could go ahead and assess the dues but when the new Board of
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Directors got in office they ¢ould very well change the dues that

were applicable in.197h and that if they changed them that they'd
have to make some adjustment in them. Then we go on to say in thié
official bﬁlletin, this Shore Line is the official bulletin of the
ASSoeiation and it's not supposed to6 be used for poiitiealvpurposes.
It says, The May Election =~ Nomineées' Resumes. Eighteen memheré
have been nominated for membership on the Board from which you may
choose nine. This will be a completely new Board. There will be

nd one to furnish continuity in office unless you elect some members
who have had Board experience. You surely do not need to be warned
of the danger of skyrocketing costs resulting from inexperience.

Our Board has always endorsed candidates with varied backgrounds in
order to have a wide view of members' desires. Here is a list of
those chosen from the list of nominees. All nine have demonstrated
an unselfish interest in and love for Blue Ridge Shores. And then
tﬁey the nine nominated by.the Board. And in each case it starts
of f naming their persoéns and it says endorsed by the Board. And
then - well the first one is Charles Moyer and it starts off, endorsed
by the Board, and then, Chuck was prevailed on to run again because
of his experience he will be most valuable to the new Board. 5o
many of the nomineés have had no éxperience with dam work and the dam
is our most valuable asset. Then we go on with Mrs. Dorothy Behncke
and Don Coulthart, all showing to be endorsed by the Board; David
Cgulthart, endorsed by the Board; Colonel lLeo Gross, endorsed by the

Board; Harry D. Knauf, endorsed by the Board; George Long, endorsed

by the Board; Thomas N. Spink, endorsed by the Board; Lee Talbott,
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endorsed by the Board; and then they start out with a resume of those

who weren't endorsed by the Board and they are given a brief commenté
as to them and.there's no recomméndations given as to theh, although
one of the people not endorsed by the Board, Mr. Grant, previOuélyb
served on the Board and was on the Board that was found not to be  J
properly elected.

(8) From page 31, line 2k, through page 32, line 13.

COURT: Are you complaining about the nearness of the meeting date
in May?

WHITLOCK: I'm complaining - yes, sir, the date is so near now that
- and we - thatvit's impdssible to make a - to correct the problems
that have been made by this Board misinforming thé members. And I
submit Your Honor that this Board has made a deliberate effort to mis«
lead the members and to make it impossible for them to vote and vote
in a reasonable manner. They've put restrictions on their opportunity
 to vote so that if they don't vote with the Directors - if they're ndtv 5 .
with the Directors then they'd be confused as to what they can do othere
wise.

- COURT: Well now if the Court removed all restrictions on-their
voting then what would be wrong with the election going ahead as
s¢heduled?

(9) Trom page 3b, line 21, thfough page 35, line 12.

COURT: But the facét is that what I'm saying to you, Mr. Whitlock,
and I'm offering this ds a possible solution and I'm not saying that
I'li.granf it, but if the Court removed all restrictions on voting and

sald the election will proceed without any restrictions, whether you
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¢ome in persbn, whether you sgend your proxye or whether yonSend your
mail ballot, that no member who owng property can be deniédfthe right
to vote. Now what prejudice eould that bring on a member except that
he might clainm he's been brainwashed?

WHITLOCK: Well, I think what Your Honor suggests would be a whole-
some procedure for the election. In fact I begged Mr. Musselman to
agree to that or we wouldn't be here today.

COURT: Well that may well be, but the fact is that an election
should be held.

WHITLOCK: 1I'm all for it Your Honor. I want. . .

COURT: The guestion is, when.

(10) From page 36, line 12, through page 41, line 18.

COURT: Well I'm going to point out this to counsel and allow you
211l to comment on it, I'm not about to go back into all these past
aflfairs and all the probléms that have occurred over thé years. This
is a practical problem here of getting in a duly constituted Board of
Directors. Now the Court in effect has ruled and I'm confirming it
in this hearing now, that this corporation is not going to be without
Directors and 1'11l consider any motion to remove any Director for
cause, but the Court ig finding that the nine Directors who are listed
the proper Board of Directors after the latest Board had been declared
invalid and should continue in office until replaced as hold overs.
Now certainly Mr. Whitlock has the right to ask for the removal of
any or all Direcltors if members are being prejudiced by their activitied
or the presence in office of thoese Diréctors, but for the purposes of
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going forward we'll start off with the proposition that those nine

people are the Directors of this corporation until removed or replaced |
in a valid election under the theory fhat when ohe group of Dlreotors
ik removed until replaced under the doctrine of hold over, the ones
w%o'preceded them in office arec the proper office holders. That's
generally true in all offices. It's a constitutional matter, it's a
cgrporate matter and it's contained in the By-laws of this corporation
wﬁich the Court reviewed at thé hearing. Now, from the standpoint of
électing new Directors and carrying on the business of the corporation,-:
I%m going to ask Mr. Musselman to respond to the question of why this
C§urt shouldn't imposevcertain requirements'on this present Board as
tb how the next election shall be held, if rights have been prejudiced
a;d as Mr. Whitlock has indicated they desire to circulate among the
mémbérship a new slate or an additional slate of proposed Directors,
.w%y the Court shouldn't in effect supervise this election and then
once & new Board is properly in office, to hear such additional matters
aé might be brought to the Court's attention after that new Board has
t%ken office. There are many matters which go back into the old
business with the corporation that Mr. Whitlock has brought into this
B%ll of Complaint that have to do with the expenditure of funds. I
dpn't consider it a proper time now with hold over Directors in

office to go into the detailed financial management of the corpordtnun
w%en the most urgent matter is the‘electlon. And it may be that thos
natters can‘bg ¢larified to the satis sfaction of the membership gener-
ally, if an unrestrictive election can be held. Now Mr. Musselman,

i
the Court very frankly is considering allowing a thirty day extension
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on the holding of the election and to remove for the purposes of this
election all restrictions which would prevent a member from exercising
‘his right to vote if he showed up in person, if he sent a proxy or if
he used his mail ballot. Now, do you have any basis upon which you feelhﬁ'
that that would be improper or that you wish to be heard on?

MUSSELMAN: We wish to be heard on it sir.

COURT: A1l right sir.

MUSSELMAN: May it please the Court, the action that was taken
after the décision last December included the adoption by the hold over
Board of By-laws which were, except for non-essential changes of an
essentially typographical nature, the same as the By-laws that were
adopted by the Board that Your Honor held to be illegal except as to
the provisions for voting. These provisions were conformed strictly
to Your Honor's direction in providing for the allowance of a vote to
every membér whether or not he was in good standing by the payment of
dues. The By-laws that were adopted are, I believe, in strict confor-
mity with the statutes ofvthe State and I think Mr. Whitlock needs to
address his remarks to the legislature rather than the Court because
the statutes specifically provides that in a membership association you . -
may have a mail ballot, and that is what the By-laws provide, that we
have a mail ballot, and we have given Mr. Whitlock assurance Lbat Lh@re h
will be ballots available for persons who lost theirs. There will be
bailqts available that c¢an be cast at the meeting, that an opportunity

will be given for a member to vote. The only thing that Mr. Whitlock

has indicated to the Association that he objects to is that we do not
allow proxies. That any member may be ~ the ballots that were sent
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out contained all 18 names of all nomineés who - supplied with additional

spaces for writing. The literature that was sent out had equal length
dis¢ussion of each candidate which they were pérmitted to prepare thém-
selves. The whole thing has been done on a strict conformity with the
statute which provides that for this type of an association you may have
a mail ballot. The procedures are set forth with great care to provide
for impartiality. We have an independent eserow agent. The By-law
provide for the appointment of an Inspectors of Elections who are not
to be in any way candidates or past candidates for officers or direc-
tors or anything of that nature. And Mr. ﬁhitlock has been given

every assurance he asked for as to the conduct of electi@ns, except
that we have refused to permit the use of proxies in the election of
Directors because we believe this is what the statute provides and

we believe that it is giving the maximum amount of democracy to the
whole procedure. It's permitting every member to vote without subéti—
tuting someone else's judgment for his. Mr. Whitlock ac¢ts as though
this were an impairment of contract. Does he feel that the inabilify
to send somebody to the polls in the local elections is an impairmént
of their right to contract. Just as in all our public élections, no
one is evér permitted to act for someone else and wé've had endless
vlegislatiéh and litigation trying to be sure there was no interfer-
-encevwith the ballot process; So here we feel that the ballot should
be the vote of the merniber, not of someore else for him. And that's
what the Association is striving for and we believe that it is in
gstriet conformity with the provisions of the Virginid statute goverrn-
ing nonstock corpordtions.
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COURT: Now what provisions are there then for judging the
fairness qf the electiqn other than the management being in a posi-
tion to Judge it? What independent. . .

MUSSELMAN: 'There is the provisions of the statute that permits
anyone aggrieved to come to Your Honor for relief after the election,] 
if there is any ﬁnfairness. The Association has no objection to |
~ Your Honor appointing someone to - as & referee for the election ifv'” 
this is indicated to be appropriate. We don't wish to run up any
more expense than it's necessary but if Your Honor feels that this
is appropriate we have no quarrel with that. The Association is
anxious to have every member vote, npt somebody else vote for him,
but every member vote. The By-law provisions.with respect to voting__ 
were separately because of delays by the printer who has had the |
By-laws to print for general distribution for over two months. The
=< we put out a special issue of the Shore Line that went out Satur-
~day setting forth.in specific terms the provisions of the By-laws
with respect to the election.

COURT: You're saying that as a general proposition you feel
that it is more expeditious and certainly in keeping with the genéral
integrity of the ballot to encourage mail ballots as opposed to proxy"
votes: o

MUSSELMAN: Yes Your Honor. Because it's awfully easy for peoplé:
to go around and say well you don't want to bother with this, sign me
your proxy and 1gt me éo vote for you. We don't allow that in general'
elections. We don't allow anything even approaching it. We don't

even allow a person to see how he votes. And this is what the Asso-
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ciagtion is trying to approach as close to as we may by complying
strictly with the statutory provisions that says that in a membership:i
|

asgociation you may have a mail ballot.

| (11) From page 42, line 9, through page 42, line 20.

;COURT: And the statute certainly is clear that the Court can andf';

should give summary consideration to the matters of the government of - -

| . E
the corporation. Now other matters can be taken up in due time, but
} .

I think I'm required and should give summary judgment on this question

tod%y as to how this election shall go forward. Otherwise it's
enc@uraging further litigation later on. It might have a tendency
to étop litigation if it can be resolved in a proper manner today.
Nowithe question is, of course the cause for changing the rules of
the election and secondly the reasonness of extending the time of it.
Now!hOw much is thé date of the third Saturday in May fixed in all
the!official papers and what changed it?

'(12) From page 43, line 6, through page 4k, line 8.

:COURT: This matter of whether or not there shall be proxies is a-
rather intriguing thing. You've certainly brought out an item here
whiéh is worth considering as I have commented and have really justified
upholding Mr. Whitlock on, in considering the rights of the  stock- |
hol&ers, here they are more in Lhe category of a voler than a stook=

| ' :
holder because this corporation through its Board of Directors actu- -
ally exercises governmental powers over its members insofar as their
pro;erty is concerned. Theé right to assess, the right to collect taiés,
and lto perform functions which actually constitute liens on their pro=:
perﬁy if they don't pay up their dues. Now the question is whether |
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or not this is to be approved generally or whether the Court should

inieffect remove the voting procedure and open it up to the extent
Mr, Whitlock is asking for, and as you commented in governmental
elkctions proxy is never used. ‘It's always either a mail ballot or
a vote in persorn. And you are saying in effeet that because of the
siﬁilarity to actual political elections that you're undertaking to
duplicate it as closely as possible. And certainly in the Court.'s
ruging as commented on in the previous trials, the constitutional
questions have been compared to the citizen's right 10 vote when he's
de%inquent in his property taxes. IHe can't be denied the right to
vote because he hasn't paid last year's taxes. You might be deline-
quent in paying your real estate taxes but the recourse there is to -_
seil your property if necessary to collect it and not to deny you the
ba%lot; And this is the analogy the Court used. And the question |
hefe is then should there be a further analogy in the matter in which
thg ballisting is carried out.
i (13) From page 46, line 13, through page 47, line 5.

COURT: fThat may be an issue though, as to whether they in fact
ha&e - here you have the control of the¢ press in a sense. Now in thatb
sense the Court can't acknowledge that management might have the soame
prgragativeﬁ that they would in & buginens corporabion. They cor-
taﬁnly are recognized...they have the right to use the corporate facili-
tiks and corporate funds to pérpetuate their continuing in office, it

|
being a business corporation. But I don't know that when you're
degling with a quasi-govermmental question here that the same principal

‘would apply. 1 think we have to acknowledge that Blue Ridge Shores
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Property Owners Association is a governmient within a government. It
has a lot of theé aspects of an unincorporated town. And I suppose
that's basically what the legislature is going 1o have to deal with
one of these days or the Court of Appeals in resolving this questiOn;
Just what rights and responsibilities attach and how far restrictions -
cah go on the qﬁestibns of what privileges are given up and what
responsibilities are attaclied by reason of the mére ownership of the
land.

(14) From page U8, line 11, through page 48, line 19.

(WHITLOCK): Your Honor has ruled in the earlier cases and in
your comments today that these people are bound by a contract because
they signed an agreement in the beginning that if they were to retain
their membership in this Association they would be bound by the rules
and regulations lawfully adopted by this Association and they had
coritractual obligaitions in which they could not withdraw = from which
théy could not withdraw thétiselves because of the commitments they
made by a contact when they became members of this Association.

(15) From page 48, line 25, through page 49, line 6.

COURT: That's not the question. Now Lhis again it shouldn't be

misunderstood that a mémber does not have to make application té be

among the membership, by purchasing property he is & member. This i
what the agreement says. He has no cholce. Anymore than a person
living in the United States has a choice of whether or not he's a
citizen. He is a citizen.

.

(16) Trom page 50, line 9, through page 52, line 2.
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WHITLOCK: All right sir, well I want to comment on this Your Honor

that I - surely Your Honor has had experience and most attorneys have
had experience in assessable insurance companies, assessable mutual
insuranc¢e companies whereby people can be assessed. And I have never
seen a vote yet that wasn't conducted by a proxy being sent out ih
those type things. Now if it's - thie great difference in & publiec
election is that there are so many - it's so easy to vote. It's so
simple bto vote. People are fully informed on both sides. Maybe they're
informed too much. Anyhow, it's a great deal of effort made to fully |
inform all people by the parties who are running f‘Or office. And a
voter has a right to know what he's doing and have an opportunity to
vote. This - mail ballots are controlled under a supervised pro-
cedure that nobody can vote by mail except the voter himself. He

goes before a Notary Publiec. He certifies his signature on the
ballot. And in this - this mail ballot, an illustration and I'm nmy"
availing that anybody is going to do anything fraudulent, but when
things don't go right, people who are wronged wonder whal has happened
and they wonder what could have gone wrong. I was reading through
these minutés and I sée here where Mr. Anderson had 134 proxies back
here oné time. He was representing the opposition. The Board of
Directors had 104 proxies, and yet évery member - every member thal
the Board'of Direectors supported was elected and they didn't got -

one or two of them got one more vote than Mr. Anderson's proxi@slwere.
. Of course Mr. Anderson's proxies were réeduced to 104 by ezamination
that he had ruléed out by the Board of Directors.
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COURT: But Mr. Anderson never contested that election though did

he?

WHITLOCK: T believe he did Your Honor but he didn't follow through

on it.

COURT: Right, as far as the Court's concerned, it's over and done
with. . .

WHITLOCK: I'm just = I'm hot contesting that election. I'm just
trying to make a point that balloting if it's ﬁot under serious supers
vigsed and controlled procedures can go wrong. Now T can foreﬁee how
100 ballots can be cast in the mail election fraudulently and I'm not
saying thése people are going to do it, -but they're sending out some
800 letters and if anybody has had anything to do with sending out
letters in this organization, at least 100 of them are going to be
retirned, moved, unknown. Now somebody - whoever wants to if they
wantéd to be fraudulent, could.votevthose 100 hallots. There's nothing
to keep them from voting it.

(17) From page 52, line 10, through page 53, line 21.

WHITLOCK: 1I'm asking if you're going to havée a mail ballot that
that should be done. T think that there - that not only you should
have a mail ballot, the person - if you want to have a mail ballot
it's fine with we i1 the people sign it. bobt not only should you have
a mail ballot but you should give an opportunity to a person to givé
his proxy, to go to this meeting and hear and see and observe what
is going on, who are the officers, make an investigation of who is&
qualified to serve. It's been reported to me that one pew menber
and I can have some evidence on it if Your Henor wants it, it's been
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reported to me that one new member has already voted and he came to
see one of my clients and said I have found now that I voted for

the first nine'people on the ballot and I'm sorry that I did because
I don't want to vote for them, and if there's anyway that I can vote
’differently I will do so. But he read the campaign literature and
being a new member and not having received the By-laws and not knowing
what was going on he cast his vote as a normal person would do. If
I received this campaign literature I'd have cast my vote right away
because if I sat it down I'd probably forget about it. Buf it's not
important to me as it is to some of the other people here involved.
Other people are spending their lives trying to educate and inform
the people, but I don't - I don't for the life of me see why there
could be any objection to an open, wholesome, free election. They
have every opportunity to ask this man to give them their proxy if
they can sell him on their honor, integrity and if they want to get:
his proxy he will give them his proxy and then they can use it. And
they asked for a proxy for everything other than the election and

I can't see why - ag least they think it's proper for this corpora-
tion to conduct business on all matters other than elections.by proxy
and I see no law - I've read every case I could find except this
Federal case that I found last night at 2 o'clock and I haven't read

that, but every law that I could find I've read about proxy votes

and I've never seen yet where a proxy could be used for one purpose . ﬁ”

and then not used for another purpose. And that's just what they're

asking Your Honor to do.
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(18) = From page 60, line 6, through page 61, line 17.
COURT: Nc sir, not of counsel. You may address the question to
the Court, but now this is a matter of argument, we're not in evidence

yet. It may that we'll get to,it, but we are at the point now where

the Court is considering this from the standpoint of matters that can
beistipulated into evidence.

WHITLOCK: May I suggest to the Court that - to ask the question
asfto why a signature couldn't have been on the outside envelope
aslwell as the name printed. Anybody could print the name on it,
but a signature is effective and how would that interfere with the

secrecy of the ballot?

MUSSELMAN: This has been suggested and probably should have been

dope. We followed what we thought were carefully prescribed prdvisions
for identifying the ballots and seeing that they were only mailed out
ana we only gave duplicates to people who made written statements that
théy had not received the original ballot, to try to protect the
inFegrity of the ballot in every step of the process. The election -
on|May 18th having been announced repeatedly since last December. .-

The letters that went out December 15th, Mr. Whitlock referred to, was
the first of the regular indications that have gone out at freqUent.

intervals since then that the election would be held in May. The

Directors have advised me that they felt that it would be disadvantageous
|

and expensive to the Association to have to - and confusing to many - of

thé voters to have the change after all this many things have gone

out to them stating that May 18th was the date. Many who are interested
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have probably kept this weekend open, and a new date would undoubtedly
cause some conflicts with peoplé who have complied with the notices thgt
have gone out over the past 4 months stating that this is the time the
election will be held. The Association would be auite happy to have the
Court appoint a referee to decide any controverted matters at the eiedtiOn,
but believes that it should be held at the appointed time, that if it is
not to be held then, it should be put off until sometime after school
opens in September, because during the summer people make plans for their
children and are not in general available for this sort of thing.

(19) From page 62, line 16, through page 65, line 1h.

EDWARD G. WHITE, having first been duly sworn, was examined and

testified as follows:

DIRECT EXAMINATION

By: Mr. Whitlock:

Q Your name is Mr. Bdward G. White, is that correct?

A Yes sir, that's correct. '

- @§ And d6 you have an official position in the Blue Ridge Propeft&'

.Owngrs Association at this time?

A Yes I do.

Q What is that?

A As President of the Association.

Q You're President and are you a member of the Board of Directors?

A And a Director also.

Q I hand you a letter dated April 26, 'Th and ask - it indicates




being over your signature and ask you if you have - did you send
out that letter?
A Yes 1 did.

And to whom did you send it?

Q
A I sent it to the total membership.
Q

Would you read the letter to the Court? I might stop you '
at a paragraph to ask you about gome things. . .

MUSSELMAN: Your Honor couldri't things be expedited by being
hahded to the Court.

COURT: Yes sir, 1'll be glad to consider that.

Q@ I'm going to question him about paragraphs as he goes along
Your Honor.

COURT: All right. 1I'll consider that in evidénce though as far
as introducing it.

Q@ I will offer it as an exhibit as soon as he. . .

COURT: All right sir.

A Dated April 26, 197k. Dear Friends: Most of us acquired
property at Lake Louisa because we hoped to enjoy the beauty and
relax in the peaceful surroundings of Blue Ridge Shores. 1Isn't it
a shame that we now find ourselves involved in legal p?bééedingg.
brought on by a few disruptive mémbers. We have had to collect tone |
dues and assessments in Court. We have had to defend ourselves
against libel and other unfounded accusations.

G -What do you mean by that phrase Mr. White? Are you alleging
that any of the complainants in this case is libel. . .
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COURT: Now what is this? Is this bearing on the election
¢oming up?

Q Yes, this was sent out as an election campaign nofide.

COURT: All right, go ahead sir.

A I'd like to ¢orrect you Mr. Whitlock. This was sent out by
mysélf as a concerned citizen.
| Q@ For what purpose?

A For purpose of informing other citizens in the community.

Q@ About what?

A About what I felt was going on based upon my background and
experience.

Q Well what did you want them to do in reference to this? Why
was it. . .

A I think the conclusion of the letter says, I feel personally
obligated to advise you of these matters and their possibilities.
Please attend the annual meeting on May 18th and mail your ballot
and proxy in promptly.

Q@ So this was the purpose of soliciting votes for the Board of
Directors candidates wasn't it?

A -The purpose is to solicit votes and attehding the anhial
meeting.

Q Read your next to the last paragraph Mr. White?

A Your vote is important. The candidates recommended by the
Board are capable and willing to serve all the members. They are

being challenged Dby representatives of this minority. Vote for

\
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only‘thosé candidates recommended by the Boafd. Complete your mail
ballot and proxy card and mail them promptly:

Q Now ean you tell us, is the purpose of your letter anything
other than what it says there?

A Yes, it's to promote the interests of those candidates and aiso: 
to get people to vote.

(20) From page 66, line 2, through page 66, line 10.

Q@ Go ahead with the next paragraph.

COURT: . . . go ahead with any further questions.

A This vécal minority, of less than forty, has literally and
continually disrupted Association affairs. My letter of Décember 15th
pointed out that jugt a few, four actually, and their attorney, aiso
a member, were able to convince Judge Berry, solely on technicalities,
that the Board had neglected to have a copy of the By-laws, perfectly
legal in theémselves, attached to the minute books of the Corporation. -« .

(20A) From page 66, line 22, through page 67, line 11.

COURT: WNow you're offering that in evidence Mr. Whitlock and
the Court willICOnsider that.

@ I thought maybe hé ecould give some explanation for it, but if
he can't then I'm willing to pass on = go ahead Mr. White.

A You want mé to proceed with this letter?

R Yes sir.

A Judge Berry felt that he had no alternative but to reinstate
the 1971 Board until a new Board could be clected at the annua.l
meeting this year. The sane voeal minority group has hindered progréﬂs
time and time again. They were against the roads, againgt the purchase
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of the Water Company, against the purchase of the concession business

rights and even compromised the Association with the insurance company
when we were negotiating for a settlement for the hurricane damages.

(21) From page 73, line 22, through page 75, line 2L,

Q@ Mr. White, did you - do you khow who prepared this publiCatioh
of the Shore Line dated April, 197k, Volume VIII,bNumber 3 that gave
the intérpretation of the Court's ruling from Mr. Musselman and then .
made comments about the election?

A Yes, that was prepared = do you want me to éomment on each
portion of it, but if I could teke a look at it. . .

Q@ I Just want to know who pfepared this? Who approved it and
prepared it? | |

A Could I take a look at the document sir and - as far as the
cover letter, this was - we felt that there had been a considerable
amount of turmoil brought on by the Court hearing ;nd the faect that
the people had faced a transition of Boards, and there was a great
deal of lack of understanding possible concerning just what the
Court's action was and its influence on the community. As & result
we asked our attorney, Mr. Musselman, to prepare this letter, repre-
senting what his version of the Court's final decision was, so that
the membership would be fully aware of the detailé of thisz. 8o this
was approved by the Board after review by each of the membérs.

The. .

Q Was there any reason that this was included in the election

notice and thée bulletin that went oul to tell about the candidates

for office?
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A Yes sir, it was our feeling that we'd had considerable communi-

cation regarding the fact that we had a very eventful circumstance of
one Board being removed and u new Board taking over and we felt an
obligation t6 make the membership aware of just what the Court's influ-
ence was prior to the election in terms of what influence it would

have on people's reaction to the election and the candidates. So we
felt it was a very important piece of information that the Association
was obligated to disseminate.

Q Then it was your uhderstanding as a member of the Board - I
assume - of thé whole Board that you voted - you requested that the
membership be informéd that the previous hearing confirms the validity
of the revised By-laws and rules and regulations adopted by the Board
effective January 1, 1974? Ts that correct that you approved éf
informing the Board that the Court had approved those By-laws?

A Is that what this says, that the Court approves the 197h
By-laws?

Q Well, if you read the last lines there. Thé ruling establishes
the atthority of the présent Board to act in all matters related to
the normal operation of the Association . . . (three periods) confirms
the validity of the revised By-laws and rules and regulations adopted
by the Board effective January 1, IQTH, wihich By=laws and rules dand
regulations have formed the basis both for the operation of the
Association in recent months and also for the specific arrangements
for the conduct of the election to be held in May.

A T don't - I'm not aware that that's contrary to what the Court's
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Judgment was.

Q Then you take - do you interprét that as telling the members
that the Court has approved of these By-laws?
(22) From page 76, line 8, through page 79, line 12.

Q I'm asking you about turning to page 2.

A All right.

Q Under the May Election.

A All right.

Q And ask you to read those two paragraphs?

A The May Klection - Nomineées' Resumes. Eighteén members have
been nominated for membership on the Board from which you may choose
nine. This will be a completely new Board. . There will be no one
to furfiish continuity in office unless you elect somie members who have
nad Board experience. You surely do not need to be warned of the
danger of skyrocketing cdsts resulting from inexperiernce. Board
Policy. Our Boards always have endorsed candidates with varied back=-
grounds in ordef¥ to have a wide viéw of members' desires. Here is
a list of those c¢hosen from the list of nominées‘ All nine have
demonstrated an unselfish interest in and love for Blue Ridge Shores..

COURT: HNow Mr. Whitlock, the Court doesn't have time, as I've
told you, this is in evidetice and it's obviously unnecessary to réad
this, now what's the purpose of it?

Q I wanted to ask him a question. . .

COURT: Ask him a question but don't tell him to read, now I'm .
rulirg that.

Q All right.
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COURT: Because the Court can read.

Q All right sir. Now whose - who authorized this to be sent in -

these two paragraphs to be included in the publication to go to the
voters? Or the members?

A T authorized it.

.Q You personally?

A In conjunction with the Board, yes.

Q@ You did it as President and as a member of the Board of Direc-
tors?

A That's right.

Q And did the Board itself - you said in conjunction with the
Board, did the Board, acting Board itself, approve of it?

A Yes, they approved the fact that in conjunction with the
By-laws of the Association that a nominating committee appoints a
recommended-slate of directors and publishes it in the official docu-~
ment, the Shore Line.

Q@ And do you know how many members of that Board are candidates
for re-election?

A I think there are three.

Q So, they in effect, requested the Association to support them
for their re-election?

A I don't think there's a request sir, I think it's within the
regular conduct of the Association affairs that the By-laws provided
for a nominating committee who reviews candidates and recommends a

slate of candidates for directors.
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Q And the resume that followed and the order in which they were

published the candidates being recommended by the Board being put
first, was that done because of anybody's request or suggestion?

A No, I think it was a choice of Mrs. Elva Hall as to the format
of it, and Mrs. Hall is the Editor of the Shore Line and has had |
experience over the years of publishing similar documents.

Q Well Mr. White, were you aware and was the Boapd aware of the
resolution that was adopted by the members in the April, 1973,
meeting that the Shore Line not bé used for political purposes?

A T think if you go back to that resolution Mr. Whitlock, that
the resolution, if I recall correctly, stipulated that it was re-
solved that the Board would review theée 3 or b matters and I think
that that résolution was ac¢cepted on that basis.

Q Well wasn't it = the membership, itself, voted on it didn't
they?

A Well T think the wordation of it sir was that, the resolution
read if I - as my memory stands, that these four items as repre-
sented by the attorney for this group were to be reviewed by the Board
and I don't think it was resolved by the majority at that point in
terms of saying that they were adoptéd as amendments or resolutions
that had a definite foliow through ori.

Q You're not saying that the minutes are wrong when they say, that
at the request of the President, Mr. Andersen stated each resolution
in the form of a motion to be voted on and all carried? The minutes
are correct in that respect are they not?
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A Could I see the document. (Witness makes statement to Mr.

Musselman whic¢h was inaudible.)
" (23) From page 80, line 2, through page 80, line 1l.

COURT:. Are these miﬁutes or is this one that's been introduced
into evidence?

MUSSELMAN: No sir.

Q No sir, I'm going to introdiuce it into evidence.

COURT: All right, let's get it properly introduced, then Mr.
Whitloek. He has a right to see it. And, of c¢ourse, he may have
some question on its introduction, but other than that, it's not appro-
priate that the witness discuss it with counsel. The guestion is, are’
you offering that in eviderice.

Q VYes sir, I will offér it in evidence.

(24) From page 80, line 20, through page 81, line 18.

COURT: The Court will receive it in evidence and it will be
marked for identificatibn, whatever exhibit number it is, but I'm
not sure we've even got all of them itemized as such, but that'll
be admitted as Complainant's Exhibit and Mr. Musselman's cbjections
are noted.

Q@ Any questions about it.

‘A Yes,I think.

Q Any question about it being a valid copy of the minutes we'd
call for theé. .

COURT: Not a question - & question of whether that's one of the
issues of the Blue Ridgé Shore Line, not a question of whether it's
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a valid copy of the minutes. You'll have to prove those in some other
way Mr. Whitlock.

§ All right.

MUSSELMAN: I think this iz just a summary of the minutes and not
a complete copy of them.

COURT: The only question is whether that's - that jis a publica=-
tiori, one of the issues of the Blue Ridge Shore Line and it will
speak for itself.

Q Is that a valid publication of the Shore Line. . .

A Yes it is.

Q . . .issued by the Association? We offer it. . .

COURT: All pight, it will be received. That will be identified
as Plaintiff's Exhibit Number 6.

(25) From page 83, line 18, through page 84, line 8.

Q@ Do you have in evidence Your llonor, the Shore Line issue of
April 25, 'The

COURT: Yes sir, that's in evidence. That has to do with the
election itself. It seems to be a special issue.

Q We'd like to call to Your Honor's attention the paragraph
on page 3, Replacement Ballots, as to how replacement ballots must
bé received and requested. And also all of page 3, are wade reference
to, about six lines down, and that no ballot is cast in persen which
has been cast by mail. And then about six lines further: The pre-
iding officer shall allow a reasonable time, not to exceed fifteen
mimates from his eall for ballots, for members to come forwardlwith
ballots to be ecast. Once fhe time for easfing ballots has elapsed,
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the presiding officer shall declare the polls closed and ballots shall
no longer be accepted. And then the last paragraph I won't read,
it's lengthy, but the 7 day requirement for replacement ballots.

(26) From page 86, line 5, through page 86, line 23.

TILDEN H. GRANT, having first‘been duly sworn, was examined and
testified as follows:

DIRECT EXAMINATION

By: Mr. Whitlock:

Q State your name, age, and residence please?

A Tilman H. Graiit, 62 years old. I live at Blue Ridge Shores.
Q You are a defendant in this suit are you not?
A Yes sir.

Q You vere a member o6f the previous Board that was found dis-
gqualified?
A Yes sir.

Q You're riot & member of the present Board?

A To sir.

Q@ You serve on the Advisory Board. .

A Yes sir.

Q@ . . . for the present Board. Now, were you elected in 197172

A 1971, yes sir.

(27) ¥rom page 88, line 8, through page 89, line 9.

Q@ Mr. Grant, have you had any conversations with a member of the
Association as 1o whether or not he's already voted?

A I have. yes sir.
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Q Wnat did the conversation that has taken place have reference
to a member that's already voted?

A He said that he had.

MUSSELMAN: May we have the member identified?

COURT: I don't know that he should be Mr. Musselman.

MUSSELMAN: Well, otherﬁise it's hearsay Your Honor. And I ;
think it's hearsay anyhow, but.

COURT: I dou't know = well I. . .

Q A statement made to a defendant in this suit, 1 don't think
it's hearsay.

COURT: Go ahead and answer the question, the objection is over-
ruled.

MUSSELMAN: Exception noted.

COURT: Yes sir.

A Yes sir, he said that he was a new member and he had received
this set of literature from the Board of Directors endorsing nine men
and since, that he didn't know the affairs of the Association and was
a new member, he simply voted for the nine on the top as directed by
the Directors and mailed it in, and he was sorry that he did it, after
T explained to him what went on, and how these previous things and
elections had been conducted. 1 fan az an independent to getl on‘thjm
Board to find out and T did.

(28) TFrom page 90, line 23, through page 93, line 8.
A. LEWIS MILLER, having first been duly sworn, was examined and

testified as follows:




DIRECT EXAMINATION

By: Mr. Whitlock:

G State your name, age and residence please sir?

A A. Lewis Miller, age 56, 256 North Lake Shore Drive, Louisa,
Virginia.

Q That's at the Blue Ridge Shores Subdivision? }

A Blue Ridge Shores Subdivision.

O

How long have you lived at that loecation?
A As a permanent resident, since February of 1973.

Briefly, what is your educational background Mr. Miller?

> O

I was an engineer for the U, S. Government.

That's your employment record. Have you retired from that?

=D

1 have retired.

When did you retire?

> O

In TPebruary of 1973.

A1l right now, you are one of the complainants in this suit. . .

> o

I am.

Q What - if you were given an opportunity to conduct a campaign
for‘the candidates that you choose, how long would you think it
would take for you to make a proper campaign under éireumstances that
ma& Be presceribed, reasonably prescribed?

A T would say six weeks.

Q Did your = do you have a - is theré a group of you that are
working together on this effort?

A Well thére's a greoup of us working, but as candidates, we're

all indépendent.
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Q@ I see. Do you consider that you can have a fair chance at

being elected under the procedures that the Board of Directors have
adopted and materials they sent out?

A Not as they now exist.

Q Did you make an effort to get a list of members from the
Association?

"A I 4idn't personally, but a member of our group did.

Q What kind of list did you get?

A We got one of their over-aged lists. It was deficient in mem-
bership both as to the accuracy of thé addresses and the number of
members.

Q Now the Association has an automatic addressing system do they
not, that automatically addrésses their correspondence?

A T can't verify that.

Q Do you receive communications from them?

A The communications I receivée would so indicate.

Q Has anybody told you anything about that being available.

A  They hdave not.

Q Now the new By-laws that were effective on January 1, 1974,
have you ever gotten a copy of those?

A Not officially.

Q How did you get a copy of them? Or see a copy of them, if you
diqg?

| A I was able to get them through a member of the Board that -

borrowed them and T was also permitted to copy excerpts from them in
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the office.

Q Has there been any publication that you know of to the members
of these new By-laws?

A Not to my knowledge.

(29) From page 94, line 2, through page 95, line 15.

(CROSS EXAMINATION OF MILLER - By: Mr. Musselman)

Q How do you mean under standard procedure? What is standard pro-
cedure?

A Well, we did not know thé procedure that the members of the
Board were going to use, because the By-laws that we had copies of
stated that voting would be permitted by proxy.

Q But how has that altered your solicitation of votes?

A Well, we're basing our election on the availability or pérmis—
sibility of proxies.

Q Did this alﬁer your ability to campaign for votes?

A No,.but it dltered our position to advise members as to the
procedure for voting.

Q S0 that it's simply a procedural matter of how you solicit a
person's vote, is this it?

A No, it's very important how you instruct the people in the
voting procedure.

Q Oh, since.the ballots came out have you had any doubt as to
what the voting procedure was?

A Well I've had no doubt no, but it was a pretty difficult thing
10 countey. |
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Q| No other questions.
REDIRECT EXAMINATION
By: Mr. Whitlock:

Q| When did the ballots come dut Mr. Miller?

A| The. . . é
Q= Is that - the date on the letter Your Honor I guess. i
Al The 19th. | | '
Q| The 19th of April? f
Al Of April I think, that our ballot was received.

Q| All right sir. That's all.

C%URT: All right Mr. Miller.
B .
WHITLOCK: That's our case Your Honor.

CQURT: Mr. Musselman, do you desire to call any evidence to

counteract the evidence that Mr. Whitlock has introduced?
MUSSELMAN: Your Honor, I don't think that any evidence would be
germainie to the issue of whether an injunction should be granted, which

is the only thing that the notice today covers.
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APPENDIX 13

b. Transcript of April 30, 1974, Court Decision:

‘(l) From page 1, line 8, through page 4, line 24,

COURT: All right now, gentlemen, we had right muéh in the way of
argument. The Court is going to make some rulings here which will bhe out
of practical necessity. I have a matter which is rather urgent to attenQ |
to tegarding a case coming up tomorrow and then I have another matter this
afternscon already scheduled. And under the provisions of the statute
which Mr. Whitlock is operating under, I think it's expected that the
Court deal with it quickly, and to deal in general terms if necessary
or in speCific terms. Now the Court makes this finding, that the Board
of Directors listed in paragraph 4 of the Bill of Complaint are to remain
in office until they are replaced by a duly constituted new Board of Direbtors.v
And in connection with the up coming election, the Court finds th#t mattatﬁ‘
having gone as far as they have with regard to the publishing of the dat§
of the election and the adoption of election procedures the Court is goiﬁq
to allow the el&ctionhto go forward as scheduled hut will require certain.
supervisory activities in that election in this regard. The Court is
going to appoint two Commissioners of the Court to oversee the election
and to report back to the Court in these particulars. Théy will be act~ |
ing, of course, as agents of the Court and officers of the Court. Any
person whose ballot is challenged will be reported hack to the Court.

Any voter whose right to vote is denied or restricted is to be reported -
to the Court and all objections made at the election are to be reported |

to the Court by those Commissioners. And thereafter, the Court will
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decide in what manner those contested hallots will he dealt with. And

I'm considering appointing Mr. Whitlock and Mr. Musselman as officers

of the Court to report this back because it's not a question of theim having
td deal wiﬁh it but to cérry certain clerical information from the election
back to the Court but I will hear argument on the question of who else

may be more appropriate to act as the Commissioners. Now I'm doing it

on this basis, that should Mr. Whitlock and Mr. Musselman report that

there are people who show up at the election who wish to change their
ballot after having already mailed in their mail bhallot that will he
reported to the Court. Should there be persons who have proxies that

they wish to vote who are not allowed to vote, that will be reported to

the Court. So that any denial of the right to vote will be further re-
viewed by the Court just as in connection with a challénged ballot at

any other election. And I'm not saying whether the Court wili or will

not further restrict the ballotting process. It seems to me that over

the years that the mail ballot may work itself out and it may be that

the proxy ballot ought to be allowed too. But I'm not saying either one

in this case, I'm allowing this election to go forward in the manner

which has been prescribed and'any person aggrieved in the election will

be heard from after the election through these Commissioners. Now that -

means that the vote will be tallied, the contested ballots will bhe tallied

‘and those who have ballots which were not allowed will be further heard
from so that there will be a final tally of everyone who wishes to he

heard from before those results are certified. In other words the election
will not be certified until approved by the Court following this May datq.
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.Ani then during the meantime tha Court will requirs ;hat,an up to datz mail -
1ng 1ist be furnished or in the alternativé,that any candidate for the office
of| Director be allowed to use the facilities or have the facilitizs made
available to him, to have his literature mailed out to the same list that

hals received the previous litarature without equivocation. That ‘s A short
time 1 realize but if any candidate or any member desires to have thHat
mailing list he is to have it. The Cornoration, of coursz, is not to bear
the expensz but those up to date lists are to be.made availabla so that anv
one wishiné to respond to what lfr. Whitz has said may do it. Mr. hite

used his own facilities and that's a private letter but now Mr. Miller may

need an up to date 1list and if he needs it. he is to have it and anv other

member who ﬁishes to direct any literature among the mambership is to hava
the sam: privilegs. That may giva evarvonz an opnortunity to be hzard from
but as a practical matter the Court dozsn't feel it's appropriaté€ to szt a
new date for this election. nut if Mr. "hitlock, if Mr. Miller or Anvone

1se desires te pursu2 the matter of soliciting nroxies they have cvery right’

[

to do it and to present thos2 proxizs for use at the election and the Court
will thereafter datermine how to tally up the vote. So that vou must k2ep
track of everything that is presented whether it he a proxy, whether ft be
a vote in person or whether it be a mail ballot. And now under the rulss
already established if a person has mailed in his mail ballot, he may still
show up in parson and agl that h2 bz counted then instzad of his mail bal-
lot as I undarstand it. So that if a man desires to ranounce his mail
ballot he can certainly do it bv appearing in person. Then on the other
hand the Court may consider allowing him to renounce it bv offering

his proxy through someone else as Mr. Whitlock has suggasted and T'm not
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ruling either way. Now those Commissioners now, Mr. Musselman and Mr.

Whitlock who will be appointed unless there are some reasons to the con-
trary who would be acting for the Court to report these cierical matters
back, would allow the Court to deal with the election before it is finally
certified. And I will hear from those Commissioners as soon after the

election as is practicable.

(2) From page 6, line 7, through page 9, line 19

COURT: The present BBard, the Court will require under the order
today not only to remain in office but the Court declares that they have
been properly in office in keeping with what the Court previously ruled
on the basis that I've said that there must he somebody in the office.
Now should there be matters which are to be considered with regard to the
actions taken by those Board members they are subject to the same rules
as any other Board member, they are fiduciaries of the corporation and their
actions are open to review on a proper petition and shbwing for good cause -
showing of good cause and in this case the Court defers those matters.
We are not ruling on that this morning. We are taking up the election and
any matters raised in Mr. Whitlock's petition with regard to the actions
of the Board will be taken up at the appropriate time with regard to the
financial affairs or any of the other activities which he 1s attacking
as it would be in any case in a stockholder's suit. Now you gentlemen
can act on this without the formal entry of the order but I think you
can recall what T have sald well enough to be governed in vour conduct
with regard to campaigning between now and the date of the electiqp and
the use of the corporate mailing list for sending out any literature. And
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again as I have pointed out to counsel whether you count the vote on

the day of the election is up to the corporate officers holding the election
but there must he a separate tally made of everyone who feels he has not

had his vote properly tabulated, so that the Court can deal with all

ballots which are casted or which are purported to be casted and we will
deal with it at the June 4th hearing.

MR. WHITLOCK: Your Honor, please, I can see that there may be a
couple of areas that there might be a hassle over, one is this 15 minute
limitation casting ballots at the. .

COURT: You may make that objection and undertake to assert your
right if that time limit is not sufficient Mr. Whitlock. You have every
right to éay that you want those ballots cast if the time runs out. I don't
know how that will be used. The Court makes no finding that anybody can
be denied the right to vote no matter what happens. I might make a finding
later on that a person hasn't exercised his rights or has failed to exer-
cise them properly. But certainly I can tell counsel now that the Court
won't lock kindly on anybody being cut off from his right to exexcise
his ballot by.some technical rule.

MR. WHITLOCK: Then this 7 day requirement that a request be made
for a replacement ballot is that going to. . .

COURT: " Now there again if a person wants to exercise his ballot
in some other way it will be tabulated and brought back to the Court. . .

MR. WHITLOCK: If he doesn't have a ballot - what I think might be
the desire of people who have already voted is to get a new ballot and to
cast a different ballot especially since there is a question about whether

or not they can use a proxy.
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COURT: Well you have every right in those cases to solicit theirx
vote by proxy and tc vote it in person. Of course I'm not saying it will
be counted but you can have if tabulated in this. . .

MR. WHITLOCK: The question about it being tabulated would mahe it
more desirable it appears than to ﬁe given a new hallot so tha£ they could
cast their own.

COURT: Do you have a aroup of people who you can say right now need
a ballot? I will be glad to consider it, hut I'm not going to direct this
Board to mail out new ballots. Thev have indicated that they have had
repiies indicating that only 7 people have failed to get their hallofs,

MR. WHITLOCK: Since the Board has sent out‘hallots on whichlthey
made recormendations on the ballot itself, as to them ve think that wa
should be entitled to send out a ballot in the same manner and if our
ballot comes back that it be considered.

COURT: You can use that mailing list anyway you wish to campaiqn
or to solicit ballots, any way you wish to but i'm not laying the rules
under which you are going to operate. They are not getting the blessing
of the Court either way. llow I'm just saying that the business of the
corporation is aoing to qo forward until I find better cause than we have
today to disrupt it and I may allow any bhallots which are not counted
that night to he counted, whichever way they go after we have had it us
for review. BRut if a man has voted I can't see where he has any rinht
to complain.

MR. WHITLOCK: But if he wasn't informed as to what he was voting
for. . .
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COURT: Well that may well be. How do we know whether anybody is
properly informed on anything or not? But you would have the right to
exercise within this time limit that you do have such c;mpaign as you
wish to conduct and that is Mr. Miller and anyone else who wishes to do
it. To send out a letter and any interpretation you want to give to the
pfoceedian as Mr. wWhite gave, that's your right of free speech and I

don't know that you have to be held to the truth when it comes to cam-

paigning.
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APPENDIX 13

c. Transcript of June b4, 1974, Hearing:

(1) From page 1, line 16, through page 2, line 17.

COURT: ©Now the 67 unhonored proxies are the ones that, as far as
your position is concernéd, are in issue?

.WHITLOCK: That would be the material issue involved.

COURT: All right sir.

WHITLOCK: We reguested the right to withdraw the ballots that had.
been cast, 76 ballots, and vote 143 or in the alternative would be permitted
to vote 67 proxies. Another question, and we think a very material question,
fhat arose at the meeting is that without our proxies, without the 143 proxies
that we held, the meeting of the corporation could not muétef 8 quorum. So
we raised ?he question when they said they would not honor our proxies. We
told them that we Would not submit our proxies for one purpose - for them to
consider it for one purpose and not consider it for all purposes. So if they
would not permit our proxies to be used for the purpose of casting ballots then
we would not permit our proxies to be votéd for the purpose of establishing a
quorum. So when that question was raised the meeting was adjourned for the
menagement or the officials at the meeting to determine if they could establish
a quorum withouf our proxies and they found that they could not and therefore the
meeting was adjourned, because of not being a quorum present. And at the time I
stated to the president that we - if they would rehonor our proxies for all
purposes that we would be willing for our broxies to be counted for the purpose
of establishing a quorum, but we would not be willing for our proxies to.be
considered for purposes for which they wanted and not for purposes for which we
thought were appropriate.

(2) From page 3, line 14, through page 4, line 18.




COURT: Is it the 67 proxies that were signiticant in making the quorum

or is it the 1437

WHITLOCK: Well the 67 would have made it or the 143 would have more
than made it, yes sir. There was . . .

COURT: Well how did you resolve the quesfion of a quorum, if it was
resolved at all. How was it resolved?

WHITLOCK: The pfesident declared that there was no quorum present and
adjourned the meeting. Before - and as I've said we . . .

COURT: Well what meeting are we talking about now, did you have another
meéting in which there wasn't . . .

WHITLOCK: No, the president said we will adjourn the meeting but we
will hold the election and count the mail ballots and the ballots that have
been cast, but there were some ballots cast at the meeting before we called on
the quéstion of the quorum there. Another guestion - objection that we raised
at the meeting is when I arrived at the meeting we found that tables had been
set up outside of the place.where the meeting was to be held and they were
marking off people who - as they came and given them a card for identifﬁcation
ﬁurposes and when T arrived I found that the people there who was given the cards
for the identification burposes were also collecting ballots. And when I got -
when this came to my attention that these people had a handful of ballots. Mrs.
Hall was co]lectlng them and she said that she was acting under directions of

Mr, Barrlnger who was the manager of the existing association, so T -~ we have

a problem'here that shows - you see the third column turned in outside the building

‘without proxy and turned in outside the building with proxy. Now, of course, if
these - we counted ~ these votes were counted in the ~ by the inspectors.

(3) From page 6, line 16, through page T, line 1k.
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COURT: What's the question of a quorum in an election? You don't have
tovbe there to vote. The matter doesn't have to depénd on a certain number of
people at the meeting. What's the reason for a quorum? What is a quorum as far as
the By-laws?

WHITLOCK: Well the quorum is 25 peréent of the membership under the hew
By-laws. Under the By-laws we think are valid and permit proxy voting, 5 percent ...

:COURT: You're saying if less than 25 percent of the peoplé vote you
couldn’'t have an election?

WHITLOCK: That's what the new By-laws provides, unless 25 percent of
the peéple are present at a meeting, you can't have the meeting. And by putting
this election process on the basis of proxies not being honored for the election
but proxies being honored for all other purposes, then the - it appears that
you give a string of perhaps having a proxy that you could do everything else
but have an election if you were counting proxies for all other purposes and
that's what their proxies - they had some - a bunch of proxies too that they
couﬁted for the purpose of trying to establish the quorum and it was included
in the 122 that were counted. That's why they had to adjourn the meeting. And
it was adjourned for about an hour there to determine which of their proxies
couldbbe used for the purpose of establishing a quorum. And nobody goﬁ proxies
and the peOp;e present, they came up with 122 people present.

(4) From page 8, line 2, through page 8, line 5.

WHITLOCK: My notes - in referring to my notes, my notes say that 185
are required for a quorum; T40 members; 25 percent was required; 185 were

required and we had 142 present. Is that in agreement with what you have Mr.

Musselman?
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(5) From page 13, line 10, through 14, line 19.

COURT: Mr. Musselman, what is the major difference between the

tabulations as you see it and what has been reviewed by Mr. Whitlock?

MUSSEIMAN: 1 don't think there is any disagrement as to the tabulation

Your Honor.

COURT: Well, now he has . . .

MUSSELMAN: Well I haven't seen what he handed up to the Court, so 1
den't know . .

WHITLOCK: Excuse me, I thought you had gotten a copy. I Just hadn't
handed you one. I'm sorry.

MUSSELMAN : 1 guess I had that except for the bottom notes on it.

COURT: Well do you recall enough at this point to answer the question
as to whether the 67 proxies which were not honored are the area of dispute
or is there something else?

MUSSELMAN: T think so far as 1'm aware of Your Honor, that wotild be
the only area of dispute, unless.Mr. Whitlock wishes to pursue further the
fact that 20 . . .

COURT: Now what . . .

MUSSELMAN: . . . 27 ballots were turned in at the registration desk
instead of being handed directely to the Inspectors of Elections.

COURT: All right now, the matter of the effect on the contasted bt do
the offect of those ballots on the election 1tself. It apparently was a rubb
close tabulatioh. Now the question that we have to deal with is what changes
if any would be accomplished by counting disputed or unrecognized ballots.

MUBSELMAN : Your Honor, I think it may be said in summary that there
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would be so far as I am aware no.effective change in the results as to the
acceptance or rejection of thesdifferent categories listed on this tabulation,
but that if the individuals who have proxies and did not cast ballots at all,
had.the committee, the proxy committee been allowed to vote, it would drastically
change the results and that only 3 of the persons who were among the top 9

would have been elected.

(6) From page 16, line 9, through page 18, line 5.

COURT: All right, that's what I'm looking for now and you've already
got that over here now. All right Mr. Whitlock, now what response do you have
to the tabulation with regard to the report of Mr. Musselman? |

WHITLOCK: Of courée, the tabulation I think agrees with what I have
except that it doesn't count - it doesn't show anything about the contested -
the proxiés who were not denied and we think we're entitled to vote a minimum
of 67 - the other votes by the proxies which would campletely change the elections
of the entire . . .

COURT: Now how are those proxles distributed if they were counted?

,WHiTLOCK: We announced at the meeting that those proxies would go for
the lower - the outs I guess, the directorsvnot‘supported by thé present board.
Now I misunderstood Mr. Musselman when he said the top nine because I thqught
he considered the top nine the top that were on top of the ballot. He was
referring to the top -~ of receiving the most candidateé and I agree with him
that if the proxies were counted the three that - on the not recommended group
by the board of directors would be in the top nine receiving the most votes. 1In
fact Mr. Grant received the most votes of anybody.

COURT: ‘Well let's see you - does he have the groups separated, that is,

the candidates?
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WHITLOCK: Yes, he has them separated just like they were on the
ballot.

COURT: You got how.many of your group elected then?

WHITLOCK: Well we think we have all of them elected . . .

COURT: I'm asking you how many did yoﬁ get according to his tabulation?

WHITLOCK: Three. |

" COURT: Three of them. And you're saying if you count the disputed or
the uncounted proxies you'd have all of them?

WHITLOCK: Yes sir.

COURT: Now how were those proxies obtained Mr. Whi tlock?

WHITLOCK: TI'll have to put the people whd solicited on the stand
if there's any question about it because it's my understanding they were
solicited personally and through mail.

COURT: But did they . . .

WHITLOCK: By members of the . . .

COURT: Was there ahy issue as to the form of the prOxy?_

WHITLOCK: No, I don't understand that there was any issue as to the
form and that the proxy was of a general nature and gave the proxy committee
the authority to act for it in all business comes before the meeting or, in
fact I believe the only difference in the proxies was that some - the limit of
time that some of them were granted for, some were for two months, some were
for one month and some for a maximum of 11 months.

(7) From page 18, line 21, through page 19, line 2.

WHITLOCK: Yes sir. We reveiwed our proxies at the meeting and determined
that the proxy people who gave the proxies were members and furnished the
defendunt, representatives of the defendants a list of names of* people from
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'"%&whqm we had proxies at their request and this list was checked by the
membership committee and was checked against the proxies that were offered at

the meeting.

(8) From page 29, line 17, through page 30, line 3.

There may be some other discrepancies but the major issue is that of
counting those proxies and as Mr. Whitlock says, if as many as 55 votes
difference wouldxbe involved here it would change the entire results of the
election. And that seems to me to be the critical issue. It certainly, even
under any probability_of certain parts of the proxies being rejected, if I
rejected 10 percent of them for instance as a precautionary measure as not
having been received in the total package, it would still leave enough to swing
the election the other way, so it's a question of whether ény of them should
be counted and if they are, it seems to me they've got enough éf them to change

' the results of the election.

(9) From page 30, line 24, through page 31, line 7.

The question is a point of law and I'm fairly well aware of this dispute

as to the effect ﬁo be given to the By-laws with regarﬁ to the election and

Mr. Musselman's position that it arises out of the stat&te and he's already
recited certain reasons, underlying réasons for that rule having been applied.
I'm frank to say that the question involves a prac%ical matter and an equitable
matter of how the business of the corporation is to be run and I'm not of the

opinion that I should be bound necessarily by the By-iaws.




APPENDIX 13
d. T%anscript of July 9, 197Th, Hearing before the Honorable
David F. Berry: |
i(l) From page 1, line 17, through page 2, line 18.
COURT: Ndw, under the Cormmissioner's repoft the successful
_candidates by excluding the proxy votes are set forth on page 3 of

Mr. Musselman's report of the Special Commissioner; Grant, Talbott, Long,

Coultrart, Breeden, Behncke, Moyer, Ale and Danlquist, taking into
accouét;the votes that were cast without counting the proxy votes and under
the s%&ohd grouping, the unsuccessful candidates; Gross, Snyder, Spink,
Knaufj Miller, Bailer, LeVay, Stocké, and Rowe, came up with the lower
number; of votes and should the proxies be counted that second group
would be in office, #s I understand it, is that correct?

FHITLOCK: Well part of the - in the first group would.be selected
becaus%'the proxy group was going to voﬁe for part of those.

bOURT: I see.

MUSSELMAN: Three will be elected in either event.

COURT: Three, all right. Now which are they Mr. Musselman?

MUSSEﬁMAN: Messrs. Grant. . .

WHITLOCK: Breeden and Ale, Grant, Breeden and Ale.

COURT: They are in both groups then?
j
WHITLOCK: Yes sir.

%OURT: Or would be? 1In other words you don't challenge the election
of thoLe three Mr. Whitlock?

WHITLOCK: No sir, they were elected anyway.

COURT: But you do challenge the election of the others by virtue of
the re#usal to count the proxy votes?

WHITLOCK: Yes sir.
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(2) From pége 6, line 8, through page 7, line 22.

WHITLOCK: 1In the meeting that the Court held in chambers with
Mr. Musselman when the Court gave some guidelines and suggestions as to
how to proceed and as I pointed out that I didn't find out about this
conversation although the Court dirécted Mr. Musselman to take these
matters up with me and to discuss them with me and to see if we couldn't
agree on how to proceed. The only way that I even found out that this

‘guidance had come from the Court wus by searching the files in the

Clerk's Office in Louisa and finding that : transcript had been made and
placed in there, when I was looking for ' order that had been supposedly
entered in the case involving Mr. Mor»r: - and ¢*hers on their suit by the

Association. So I found a transcript there that gave the Court's guidarnce
as tq how - they should prepare for this election and what should be done.
The Court said I think the balloting business has certain problems inherent
in it and maybe it would be better to let them act on proxies ;ather than
ballots. It said, why don't you all then do it this way that it will be
understood that‘the present Board will function in a normal capacity which
would include whatever is normal to their activities between now and May
with the idea that the whole Board would be open up for election to.a new
slate and that you will work up satisfactofy By-laws that would be allowed
to take effect between now and then so that no member who personally
appeared would be barred from right to participate in the electipn. But

yet what did they - what did this old Board of Directors that th back

into office on - but I think we could read from their actions. 5They were

voted in on the same - same dJefects fhat the ones that were fo@nd t.0 be

improperly electéd. Theyvyere into office by refusing to - on, the same

election - same type of election, they refused to let people vote who
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owned property and who were members of the Association. They were there . “
because of emergency that had been created by their oun actiona. They
didn't take the gundanoe of the Court and the suggestions of the Court,
as to how Lo conduct bhis election/und how to handle the affairs of the
Association during the period of, may we say dilemma, when they were
there solely for the purpoSe of filling a vacuum that had been created
by their own action. They went in and tried to adopt and put in more | E
restrictive and more By-laws that would be damaging to the open election.
and would create difficulties and impossible problems to hold a reasonabie
and open election. ' ;
(3) From page 8, line 16, through page 8, line 21.
'WHiTLOCK: The By-laws did permit proxy votes. The.By‘laWS permitted
proxy votes when these people‘accepted membership in the Association and’

v'becamé,obligated to - and maintain their membership and to pay dues and

water bills and be subject to the contractual obligations of the Association.

The By-laws then provided for a proxy vote.
(4) From page 14, line 2, through page 14, line 13.

WHITLOCK: Well T won't Say>majority, but a great - a great part of

ﬁthe property in this area you éan't give away today. And alot of.it has
been given away. They even have a policy and 1 don't guess, assume that :
they wili deny that, that if you don't want to pay your duen, turn your'
property over to us and we'll relieve you of your dﬁes, Now what kind
of management of any businessg and association is that when people have
_pald their valuable money and spent time and effort to accumulate the
money that they paid for it and trying to develop their property when the o |
money - the property is not valuabie enough‘that they will cover the dues

that these prdperty holders and property owners have been subjected to.
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(5) From page 14, line 19, through page 15, line 2.

WHITLOCK: We asked for a délay and Your Honor thought because
that they proceeded so far that a delay would not be appropriate. But
even with the handicap of over half of the votes already have been cast,
these people came - went forward and solicited proxies or solic¢ited votes
and obtained enough votes to overcome the handicap of the ballots that
had been received énd voted prior to their becoming involved and informing
thé members of what was involved in soliciting the votes. |

(6) From page 15, line 12, through page 19, line 21.

KRUITI: May it please the Court, Youf Honor I'd like to focus Just
for a moment on the issues involved today. The issue which was supposed
to be the subject of our Memoréndum of Law and that is whether or not the
members of the Association are entitled to cast their votes to the election
of members of the Board of Directors by proxy; in addition, being able to
cast their votes by mailed ballots and votes in person. That is the issue
- which we are involved with today. Now the Association's position with
respect to this issue is that the - this Court has on at least two occasions
‘declared the Board of Directors which has been operating since December T,
1973, to be the duly constituted Board of Directors of the Association with
authority to act. The Aséociation in - on December T, 1973, sued, I believe,
4 members of the Association for delinquent dues and assessments.  On that,
daté the Court handed down the decigsion that certain provisions pertaining
to voting in the Association's By-laws were restrictive and they were
illegal. After that hearing, the Board of Directors which was in operation
for the Association gave a great deal of thought as to how they should
proceed. The informal hearing Mr. Whitlock refers to where the Court
gave what he terms to be guidelines for the resolution of the probleﬁ,
took place the Monday, I believe, following the December Tth heafing. At
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that time the Association was of the opinion that it would be necessary to

put the corporation into a receivership, that the Court would be required

to supervise the operation of the Association until there could be an | 1
election of a new Board of Directors, at this informal hearing which we |
did put on the record specifically so that Mr. Whitlock would have a written
record of what happened. The Court refused to put the corporation into
receivership or at least indicated a desire not to do so, rather it in-
dicated tﬁat it would like'to.see the corporation operated on its own

until there could be an election of directors. On this basis and pursuant,
to certain rulings by the Court on December Tth, the old Board of Direcﬁors
handed back the reins of‘poﬁer in the Association to the Board of Directors
which had been operating the Association as of March 1st, 1971. 1 would
call tolthe Court's attention, paragraph 5 of the Order which the Court
entered in the Morris case which says, that the Board of Directors of the é
Plaintiff, Blue Ridge Property Owners Association, herein which was serving
on March 1lst, 1971, is and has been at all times and subsequent to March
1st, 1971, the only properly constituted Board of Directors of said Plain-
tiffs with authority to act on behalf of said Plaintiffs, and that the By-
laws and rules and regulations of said Plaintiffs and amendments thereto :
which were in effeet prior to the cénvening of the regular monthly meeting

bf-hhe Bourd of Directors of stid Plaintiff on March lsb, 1971, ure the

gi;laws and rules and regulations which are the proper and effective By-

laws and rules and regulations of said Plaintitffs. And then, until such

time as the said By-laws and rules and regulations might be properly amended
by a properly constituted and acting Board of Directors of said quintiffa.
So the Court was saying that, yes, the By-laws are in effect or were in
effect prior to March 1st, 1971, are now in eflect until the Board of
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Directors amend them. On December 26th, 1973, the Board of Directors at

a meeting where they properly signed waiver of notice of all members of
Board of Directors, amended the By-laws and rules and regulations of the
Association. Its purpose in doing so was to follow the ruling of the
Court that the voting procedures of the ¢ld By-laws should be changed to
eliminate tﬁe illegal and restrictive provisions. _The provisions that I
refer to'are specifically that a member had to pay his dues and assess-
ments prior to the annual meeting in May before he would be allowed to
vote. Now the amendment to the By-laws and rules and regulations on
December 26th, had as its main purpoée removiné that restriction. In
addition, the Board of Directors saw fit to carefully lay out stép by

step the procedure by which a person could cast his ballot for the election
of directors. Ih that'procedure there are two ways that a person may
vote, in person at the:annual meeting and by a mail ballot. The By-laws
specifically provide that proxies shall not be ailowed for the election of
Directors. Proxieés are allowed torbe cast for other issues which are
proper subjects for a membership vote. I would call the Court's atten~

tion to the By-law provision which says; "Members shall be entitled to

vote for the election of directors and on issues which are proper subjects

fg? a membership vote under the non-stock corporation law of Virginia."
The next sentence and I'm referring to Article V, Section 9 of the By-luws
of the Association. I have attached a copy of thé By-laws to our first
Memorandum of lLaw. The next sentence in Article V, Section 9, says; On
issues which are proper subjects for a membership vote, any member may
vote in person or by proxy. No mention is made in that sentence or in

any subsequent sentence about proxy votes for the election of directors.
If you loock Jjust ut the 1ungudge of tLhe By-laws itself, they divide voting
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privileges in two categories, election of directors and voting for other

issues which are proper subjects for a membership vote. Then the By-laws

specifically provides proxies for other issues which are subjects for a

membership vote, but not for the election of directoré! The Board of é

Directors did this spec¢ifically because it waé of the opinion that proxies _ é

should not be allowed in the election of directors. Rather the Board of

Directors feel that the more appropriate method of voting, the way you

encourage direct participation, active participation in the affairs of

the Association is to provide for a mail ballot. Send the ballot to the

member. Let him look at it and vote it and cast it himself. All he must

do is mark the ballot and put it in the envelope and send it back to an

independent escrow agent. We changed the voting procedure in that respect,

because we didn't want to be subject to any criticism such as the ballots

were coming back to the general manager of the Association and he had the

opportunity to tamper with them. That couldn't have happened; because the

By-laws were amended. The independent escrow agent was tﬁe National Bank

and Trust Company of Louisa and they sent one of their representatives to

tﬁe annual meeting on the morning of the annual meeting with the ballots.
 They had never been touched or seen by any member of the Association, i

any Board of Director, or the general manager of the Association. T would

just emphasize we amended the By-laws and rules and regulations of Lhe

Association specifically to comply with the Court's ruling in the Morris

case.

(7) From page 23, line 25, through page 24, line 10.

KRUMM: Another point I would make with respect to contractual
rights is the contract that individuals sign when they apply for membership

in the Association provided that members would abide by the By-laws and
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rules and regulations of the AsSéciatiOn as they now exist or as they
might hereafter exist. So that people, when they entered into their
contractual arrangement with the Association knew that they had to bhe
members of the Association. They also knew that they had to abide by the
By-laws and rulés and regulations of the Association and they also were
on notice that these By-laws and rules and regulations were subject to
change.

(8) From page 24, line 16, through page 25, line 22. ' :

KRUMM: 1In conclusion Your Honor, I would outline again for you
our position. The Court has declared that the Board of Directors which ! ;
is in operation at the presént %ime is the duly constituted and properly
authorized Board of Directors. The Court has refused or declined to
restrict their operation at all since December Tth, 1973. It didn't put
any restrictions at all on their'power to amend the By-laws. It put that
Board of Directors in power and it was to operate the Association until
there was a new election of an entire new Board of Directors. Now, our
positioﬁ would be—that the Association's Board of Directors have.to have
the power to operate fully to do what the By-laws and the statutes of
Virginia provide they legally may do. Unless the Court had restricted
.its power we don't see any impediment to thé corporation amending the
By-laws. T would also note to the Court's consideration the fact that the
By-laws and rules and regulations whieh were put into effect on_March lat,
1971 which the Court declared to be invalid were the By-laws under which
the corporation operated for the anmal meeting in 1971, 1972 and 1973.
And there was never to my knowledge any question raised about the abiiity
to cast votes by proxy. In short Your Honor, 1 think the Association ﬂ
has performed in accordance with the Court's wishes and in accordance
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with the statutes of Virginia and that it is entitled to deny the use of

‘proxies in the election of directors pursuant to the statute, pursuant to
its By-laws and in addition, it has good, sound, policy reasons for
providing for mail ballot and personal casting of ballots at the meeting
_and not the use of proxies. Accordingly, it's our position that the results
of the election which we set forth at the end of our Memorandum should be
confirmed by the Court and thét would be the Directors elected as recorded
by the SBpecial Commissioner of Blections, Robert M. Musselman in paragraph
12 of hié written report.

(9) From page 27, line 9, through page 27, line 18. /

WHITLOCK: ©So if you want to get to the facts we could talk a whole ;
lot about what has been done wrong in reference to the facts., WNow they
. have read Your Honor's order iﬁ the Morris case and others, about putting
this Board of Directors back in office and said that gave them authority
td act. And they also read.that in that same order the came ruling Youi
Hondr'said, and the By-laws in effect prior to the adoption of these
By-laws - thét we now find them to be. improper, shall remain in ei'fect :
until rewritten or reenacted by a properly constituted Board of Directors.
Now I don't believe Your Honor meant that.

(10) From page 28, line 12, through page 28, linec 2L.

WHITIGER 0 Now we all receive proxies through thée mail I'm surc

and if we don't sign that proxy it says - or ballot - if we don't sign
- that prox& and send it to somebody that we know then we are go{?é:f@ ﬁe

directed and governed by the acting Board of Directors and thei}.wishes.'

And this mail ballot, when it comes in the mail, if you don't sit down

and vote it right then and send it back right then without investigating

the facts it's going to be set aside and it will never be voted. And that's
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the psychology behind this mail ballot, because they are getting a person
to vote without even giving it any consideration, without investigating
at all and without doing anything but what they have asked them to do.
And that's the entire psychology and philosophy behind this mail ballot.

(11) From page 29, line 25, through page 31, line 1.

WHITLOCK: And neither have they explained why they didn't have the
courtesy to call me .the day they came to Your Honor on December the\lOth
and Your Honor told them that day, herc's a quote from it, said let's do
it this way then, since we are on record I'm going to and you can inform
Bill Whitlock of this and‘if he has any objections he can be heard. And
Mr. Krumm bhad the - said, we had a transeript made so that Mr. Whitlock
could review it, but not to this day have they ever mentioned to me any-
thing about the transcript and T just happened to find it in the records
of the Courthouse. And I'm certain - I don't know why they didn't have
the courtesy to - they came to Louisa to meet with Your Honoer and 1 don't
think that Your Honor knew that they had purposely not told me Lhey.Were
coming there for a conference. And why they didn't have the coﬁrtesy'tb

notify me they were coming down to discuss important matters of this kind

I - is beyond - beyond me. And then they said they object to these proxies

because the Board of Directors don't know what the person receives the proxy

might tell or ask the member. Well 1'm telling this Boared of Direotors
that they are»not.thg Saviour or God Alwighty and they don't have to know
everthing that somébody says to another. They have.a right tc go to the
members themselves and state their position but they certainly don't have
to know every time one member speaks to another. And if they think that
they - nothing can be done unless this Board of Directors knows what'g
being done then 1 say we've not only lost thé comnunity irn which we live
but we've lost the democracy under which we are governed.
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APPENDIY 13
e. Transcript of July o, 1974, Court Necision:
(1) From page 1, line 5, through page 4, line 19.

COURT: Gentlemen, I am going to summarize Brieflv éertain points
that have already heen raised and vhich seem to have bhecome snnewvhat fixed -
during these proceedings. At least the Court is mindful of that in this
proceedinc or other nroceedinas which involved the same corporation and its
membership. And these have aenerally to do with the riohts and responsibilities
‘of membership as coverned hv the fvlaws and the Agreement vhich is a pért of
the real estate transaction in vhich a purchase is made in the Subdivision
known as Blue Pidge Shores, the umners.of wvhich maké of the Rlue Ridae
Properﬁy Owners Association, Incorporated. Mumbher cone, the Court hqs previously
found that membership is mandatorv on the part of a nronerty owner by the contract
and it hecomes a covenant running with his ownership of the land. Mumber two,
assessments may be made against members personallv and aqainsﬁ rcal espate
owned hy the memher in the fuhdivision knovn as Flue Ridge ¢heores. which are -
and this Court has already ruled to that extent, proparly the lasis for a
creditor's bill to enforce the lien of those assessments which e¢an and sometimes
do result in judicial sales of the propertv.of a memher to enforcc the lien
of those assessments. This Court thirdly has alreadv commented in the oriainal
not in the oriqinal suit, which we have lefore us, but in a conranion suit
which involved the preliminaries of this suit, that jrn the eleaction of Diyectavs.
that there are constitutional rights ipvolved in this merbercship situation
which are not qenerallv involved in a nonstock corvoration. ‘low those anainqﬁ“
are a verv important)%art, it.seems to me, to a proper disposition of this
aquestion of the qovernina of this hod§ of owners. Both from the standnoint
of the stockholders or the - not the stocrholders Fut the merbers who suphort

the Directors in office and the members who support the Aisgident Nhirectors,
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or those who are not in office by virtue of the election as it purported to

he onbits face in May &f 1974. Unfortunately, the specter of receivership
has been raised in this case by both sides, at least directly in these
proeveedings or indirectly in the previous proceedings or during the interim
becween the last proceeding and this one. The uncertainty of the authority

¢4 the Board of Directors to govern or the impropriety of their acts has

given rise to a demand that the Court exercise control over the affairs of the
corporation. Now that is a serious problem, both {!fom the standpoint of the
Court and the membership of the corporation. Now in commenting on this and
the decision which thevCourt has to render in this case, the Court has to take
into account that the statute in this case governing private, nonstock corporations
clearly backs up the position taken by Mr. Krumm and Mr. Musselman. And in
order for the Court to deal otherwise it must find overvriding censiderations
and reasons to coantravene that stafttte or ﬁhbse statutes and the Bylaws which
vere enacted. And in considering that thé Court, in this case, is governed
by equitable principals as well as legal principals. Mr. Whitlock has brought
thig procseding under gsection 13.1-221 and also he has raised an issue with
regard to 13.1-257 and 258 which have to do with liquidation. And this Court
is not willing to cocncede at this point that this corporation is in need of
liquidation. But the corporation is in need of stability in its government

or it will be in need of liquidation. That's the very real danger it seems

to me, and the Court must exercise broad equitable powers, it seems to me, to
forestall that very event. I don't have the slightest doubt that if the
Directors and the members fail to resolve these problems, it will eventually
resolve itself in Court by the appointment of receivars which is a very poor

alternative. Now, the Court having expressed the opinion that under the
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statuLe mail ballots may be prescribed properly, proxies may be nroperly
denied, the next quesﬁion is should the Court override that. T can't escape
the feelina that sooner or later the will of the majority is aoino to have
to be| expressed in the resolution of the problem of aoverning this corporation
and this Subdivision. And the soonér that is put into effect to detormine
whethEr it can and will govern the affairs proverly, then the sooner we'l)
know whether the other alternative will have to he resorted to and that's
receivership. And the Court makes this finding, that it does find sufficient
cause to exercise the hroad powers of equity which are contemplated under the
statute in affordina sucﬁ relief as the Court finds to he enuitable under
the circumstances, that this Court should contravene the Pylaws and the
statute, hecause of constitutional considerations, as I have alreadv indicated

with |[recard to the mandatory membership of the owner. BAnd it seers to me that

 that|is a circumstance that is not contemplated under the qeneral statute
reqa}dinq nonstock corporations and the rights of members. thile this is not
a bhusiness corporation, this corporatién cxercises coertain functions which are
Very_ very close to the powér to tax, even to the extent .of havina the nowor
of t?e Court hehind it to declare such taxes to he a lien on the propertv and
to eLforce that lien bv a judicial sale. And that being the case; it seems to
me that the Court has to reconnize that there are »rincipals which would have
to éLerride the statute and the Lvlaws, and that ig that if the will of the
majority of the voters can he reasonably ascertained in a case such aw thia,
the Court should uphold that.

(2) Fronm page 7, line 9, through page 10, line 3.

low, T'l1l leave it un to counsel to have those listed with the count
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go that their terms of office can be governed by that. MNow the Court is

taking this further action with regard to the casz because of the nature of
thege proceedings and the relief which has been socught in the petition. As
everyone knows the statute and the Court are available to any persom on

¢ cher side of this division within this membership to seek relisf. Any
merbey or Director aggrieved by an election of Directors may after reasonable
notice to the corporation and each Director whosze election is coﬁtested apply
for relief to the Judge of the Virginia €ourt of Equity and so on. Then

other statutes in connection...the Court is going teo r@taiﬁ this case on the
docket for several reasons with this admonition to the Directors. No matter
whose vote or which side elected a Director, thef@'s no change with regagd

to the fesponaibilities and obligations of a Director to. represent all the
members in the affairs of the corporation as a whele. Like an administrator

of an estate, it‘s not sc important who it is once they are in office because
they are charged with the same respoﬁsibilities. Their policies might vary

or differ but their obligation is to protect and feoster the benefit of the
corporation as a whele, and the Court won't countenance any activities which
would work to the detriment of those people who represent a different viewpoint
any more than it would ﬁava to the contxatyvif the other slate of Directors

had b;eniin office. .The Court will, however, refuse to take any action with
regard to surcharging anyone. That has been requasted but it does not seem
appropriate to the Court at this point to open this proceeding up to that

sort of an action. Now if the affairs of the corporation and the qovernihg

of the corporation bog down to the extent that they can not be properly carried
‘out, then the Court would consider this matter further with regard to affording

general equity relief by allowing anyone to intervsne and petition the Court
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to consider the activities of these Dirsctors and tha corporation penerally.

' |
And in tPat regard the Court is not unmindful of the fact that this cor-

i :
poration| has experienced some rather severe losses which have resulted

|

in certa@n assessments baing made and which have been litigated before

this Coth and which have been upheld. There may be some residual questions
| . '
that reﬁain to be resolved with thosz assessmants, such as any surplus,

|
but the [validity of those assessments has already been challenged and has

been updeld, and it does not seem anpropriate that anyone waste any time
poing b%ck into those assessments. What is nezded is the management and

operatién of this corporation in a proper fashion from this point on. And

[
when th? next clection period arises, the same ramedv is onen, the same

ralief %vailable to anyone else as was undertaken in this case. The Court

! -
doas not sugpest that thesa Bvlaws have been improperly adopted. 1t does

| .
not sug&est that the Diractors have acted improperly. As I have stated

! : .
and wherher the Court has acted with justification in this cage may remain

to be S|

ean if either - or if the nresent Board hefeore the change decides

to appeLl this matter. The Supreme Court of Virginia might find that tﬁera
|

was no% sufficient reason for this Court to override the statutz2 and the

|
Bylawsﬁ becausa 1 gpecifically find as was indicated by Mr. Vrumm in his

argumeét that the lepal consideratiorns in this case would leave this other

!f Directors in office and 1'm using equitable prifcipals to put
[~ '
the(ot$er group in by overriding the lepal principals. 1It’'s as simple
| .
as thaf. And it does not mean that by virtue of this ruling this Court has

Boatd:

found #hat there has heen an improper act or that the Bylaws were -improperly

adopte%. Taken at face yzlue, they are legally sound. And it mai wéllihé'

1%, -

1
|
!
|
!

|
l
l
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that the use of mail ballots is much preferable to proxies. I°'m not geing

to say, but I do believe that as a general equitable principal when we have
such inherent contract and property rights as are involved in this corporatiom
which are tied im with membership, that there are constitutional principals
wilch would require the Court to override the legal points in the statute

and that's the basis upon which the decision hao_boeu rendered. My. Musselman,

I'm sure you wish to note your exception to the Court's ruling.

(3) From page 11, iime 1, through page 12, line 9.

WHITLOCK: Of course, Mr. Musselman is relyiné on the case., he says
Your Honor hae ruled in the Morris case which is not certainly res judicata
te this éase, because the parties are different. But in thie case if Your
Homor ruled that the existing Board of Directors would continue in office
until there was a new election; a new election has been héld and it would
be just as, we submit, certainly submit just as inappropriate to continue the
existing Board of Directors in office under the - if they were brought back
because of Your Homor ruling sut the preavious Board as it would be to say that
tha Board that Your Honor has now declared elected should not take office umtil
the qppeals are sought. We would take the position if there's an appeal we
would file a cross error as to the existing Board coming into office when they
have been out and I respectfully submit that there are only two options. One
would be to have a receivership take control of the corporation pending an
appeal and to designate the receivers to operate the eorporation or to proceead
with the elected officere in the election that Your Honor has declared valid.

Mr. Musselman wants to take Your Honor's ruling as to putting his candidates

in but he doesn't want to accept Your Homor's ruling as to putting in the
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candidates you've ruled today. I don't think he can have it both ways. If

he's going to abide’?our Honor 8 ruling then he ought to accept it both N
ways and I think there's only one - two things that can be done if he doesn't -
it's felt that this Board éan not take office now then it would have to be in
receivership until such time as final adjudication is held. But this is -
although we said the bond would be great, I'm not apt to be putting up a bond
to get in - requiring a bond is prohibited, but this corporation is handling
thousands and thousands of dollars and I think the bond certainly would be
reasonable to cover all of the money that comes 1nto.their hands while

this thing is pending, 1if any different Directors other than thqse who are

appealing would be put in office.

(4) From page 13, line 10, through page 14, line 11.

COURT: Well gentlemen, I'm going to do this now, undertake as I said
to kéep‘this corporation functioﬁing and not_have the Court deal with it
through receivers until there's no other method left open. . Having already
considered this matter and having acted in a collateral case with regard to
restoring the affairs of the corporation to a previous Board §£ Directors,
and the Court having already announced the principal which it feéls should
be adhered to and vhich is genar.lly recognized, the people in office stay
in office until their successors hnve been elected and qualified under the
general theory that you shouldn't have a vacuum when you're dealing with
the affairs of a business or a government. The Court, therefore, directs
that the Directors in office before this election, will remain in office
during the appeal, that the appeal bond is hereby set et $5,000.00 and that

a supersedeas will be entered which, in effect, will stay the ruling of the
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Court pending the appeal and the government of the corporation then will
be entrusted to the Board of Directors who have boen active prior to this
election. And upon the matter being determined by th Supreme Court of
_Virgimia, of course, the Directore then will take office pursuant to the
election, whether they_bg one group or the otherf. Now that seems to me to
ibe.much_prefetable to tﬁ% appointment of tégeivé:s~ahd'aév1 have said,
anybody who feels agg;ieQed‘by the actions of the Boatd‘Still have their
remedy in the'CouftiﬁériﬁgfﬁﬁéjPenégncy of the appeal and the casé»will
be.lgf;von thé‘dqckécﬁtoithéytextentfﬁhile:the ﬁattet is appealed on the

ques;ioﬁ'of this election. | Aﬂyvpfher'bdints Mr. Musszalman?
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