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MOTION FOR JUDGMENT

Filed February 2, 1973
Your plaintiff, Daisy Miller Tweedy, moves the Court
for judzment against the defeadants, J. C. Peaney Company, inc.,
Harry E. Anderson, Jack Ragsdale and Bennic Tate Cocke, jeintly
and severally, on the °rounds and for the amounts hereinafter

set foth

1, On‘October 14, 1972, at approximately 9:30 a. m.,

plalntlff 11 a customer at a store located at Pittman Plaza,
Lyachburg, Virginia, owned and operated by the defendant, J. C.

Peuney Cowpany, Inc.

2. At said time and place in the presence of other
customers and persons all said'deféndants (2) said words to
- plaintiff which from their usual construction and common
écceptation are construed as insults and tend to violence and
breach bf the peace; (b) slandered plaintiff by falsely accusing
her of wilfully concealing w:rchandlce belonging to defendant,
J. C. FPenney Company, Inc.; (c) unlayfully oeLavned plaintiff
in a small room on defendant's, J. C. ~’ermey 2; premises, after

plaintiff had expressed her dzsire to leave said premises;

(d) maliciously and wilfully, without probable cause, caused

|-h

a criminal warrant to b-lissued against plaintiff, Fzalsely

on 18.1-125 of the Code

P

charging plaintiff with viclating Sect
of Virairia, 195G, as amended, which warrant uis dismissed by
the Municipal Court for the {ity of Lynchburg; and (a) mallc10usly

and falsely had plaintiff arvested and imprisoned.




3. By reason of such aforesaid words and conduct by
all of said dmtnnmalta, JOlnLly and ¢ verally, plaintiff“has
~sutffered severe Pﬂyolcal and emotional hurm to her person,
:damage to her reputation, and has ‘been and is subjected to

humiliation, embarrzcssment, infamy and disgrace,

WHEREFORE, your plaintiff woves the Court for judgment
against the defendaats and each of them, jointly and severally,
in the amount of $25,000.00 compensatory damages and $25,0G00.00

punitive damages.

RESPONSE

Filed February 26, 1973

Comé now J. C., Penncy Company,vlhc., Harfi E. Anderson, Jack
Ragsdale and Beaniz Tate Cocke, by.counsel, and respond to the
motion for judgment filed by the plaintiff as follows:

. (1) The statements and.allegations contained in paragraphs
1, 2 and 3 are denied.
- (2) The motion for judgment faiis to state a cause of action.

(3) The cauﬁes of action'alleged in the motion for judgment
are barred by the Statute of Limitations. :

(4) The defehdants have no knoﬁledge as to the incident in
'QUestion but, if justified by the evidence, will rely upon the
defenscs of justification, tru h and pr1V1lcge.

(5) Each‘and every statement and allcvatlcn contalned in thc
motion.for judgment, except those cxpressly hercin admitted, :are

denied.



AMENDED GROUNDS OF DEFENSE

.. "Filed May 2_’1, 11973

Coues now J. C. Penney Company, Inc., Harry E}'Anderson. Jack

Ragsdale and Zoanie Tate Cocke, by counsel, and respond to the
rotion for judgment filed by the plalatiff as follows:
| (1) The statements and allegations contained in paragrapis
1, 2 and 3 are denied. | | _
(2) The motion for judgment fails to state a cause of acfion.
(3) The causes of action alleged inﬂthe motioﬁ for judgment
are barred by the Statute of Limitations, | : | ‘
'(4)> The defendants will rely upon the defenses of justificétian,r
truth and privilege and, in addition thereto, will rely upon the
defense that the defendants had at-the time of such arrest probable
cause to believe that the plaintiff committed willful conceélmeht
of goods or merchandise within the meaning of Section 18.1-127 of
the Code of Virginia of 1950, as amended. "
(5) Each and every statément and allegation contained in the
motion for judgment, except thcse_expressly herein admitted, are

denied.




eSS

(Tr. pp. 3, 1. 20 - 5, 1. 8]

AMENDED MOTION FOR JUDGMENT |

“ i MR. WOOD: Plaintiff, Daisy Miller Tweedy, by couﬁsgl
2‘ | stipulates that she is withdrawing.fbr consideration by this 3
?2 \court and the jury, which has been sWorﬁ, cbuuts in Pa?agraphsA

23 EZ-B, slander; 2-C, uﬁla&ful detcntion; and 2-E; malicious arreét
: ?and impfiéonment. Pléintiff”will only“prdffcr pfoof on‘ g

@ | Counts 2-A, words and insults, and D, maliciouéfproseéution. éow,
1§ | I think that is.--_excgse_me,falso we will not-attémpt to

2 || prove any punitive damages, e . .
3 THE COURT: . Of coursé; on that recent case you
4 || have to prove actual - : ) : - §
5'7 ' : . MR. WOOD: There 1is ho question,of-punitive damageé

6 in this case..
. H

7 THE COURT: All right. _
8 | 'MR. ROSENBERGER: I understand then, Mr. Wood, that

9 || you are in effect amending your motion for judgment to omit

10 || Paragraph 2-B, Paragraph 2¥C, and -- Paragraph 2-B deals with
11 falsely accusing of wilfuily concealing merchandise --.
12 MR. WOOD: Slander. I don't think I can go under

- 13 || either theory.

14 ' . MR. ROSLCUDERGER: So you are amending your motion
15 |l to withdraw Paragraph 2-B dealing with slander, Paragraph 2-C

16 | unlawful detention, and Paragraph 2-E malicious and false

17 | arrest.

18 MR. WOOD: Yes.
19 MR. ROSENBLRGLR: And you are amending it so as to
20

eliminate the claim of $25,000.00 for punitive damages and

21 i you make no clain for punitive damages.

-
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MR. WOOD: . That is- right.

‘MR. ROSEMBERGER: That is on the basis that you adait

there is no actual malice --

MR. WOOD: I am not going to admit anything. Iijust:
say we are not ésking for punitive damages, we ygnft offer
an instfuction on igr | | |

MR. ROSENDBERGER: We have no objecﬁioh.po-the'
amendment. Am I correct in saying that is what youva:eAdoing,
you are amending your motion?

- R. WOOD: I am not going to offer any proofvpn'it.

THE COURT: It just means there are qnly two left

that evidence will be offered on and considered_on.

[Tr. pp. 5, 1.9 -9, 1. 1; 10, 1. 16 - 1. 18]

MOTION TO ELECT

MR. ROSENBERGER: Your Honor, the defendants by
counsel in following the motion filed on Friday ask the court
to require the plaintiff to elect which of the two causes
of action alleged in the motion for judgment she will pursue,
because those two involve more than one right and different

kinds of.proof against different persons which will result in

confusion at the trial both in the way of evidence and also
i

i
because of the different parties involved. ‘ !

THE COURT: What is your position on that, Mr. WOOdF
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MR. WOOD: Well, Judge, the case he cited, Daniels Q.

L
Truck Company, was one that included a tort and one is expressﬂ

warranty and - one is unlawful repossession which clearly would'

be different c1rcumstances and different evidence to be consxdere

that we.have to prove more than malicious prosecution is
malice. Malice can be inferred if the Jury believe that" the
defendants or any one of them or the defendants lacked probaale

cause in bringing this action against my client Mrs. Tweedy,

- and probable cause is really the issue in both of them. The

statute gives the defendants inmunity if the jury believes

'they had probable cause to institute thisiwarrént against Mrs.

- Tweedy for concealment and it will also be a bar to the action

‘of malicious prosecution if they think they had nrobable cause.
So I would say that there‘certainly wouldn't be anything
confu31ng about it and it would be helpful and expedite this
case and keep it from being tried twice -- in fact, I am not )
sure you can try it twice, if you lost on one I think you
would be bound by it. |

THE COURT: Of course,'thisieese was filed about
eighteen months ago and the response was filed at that time,
and here at 3:00 o'clock on Friday afternoon when it is going
to be tfied‘on ilonday you filed a motion which I don't think
iis a timely motion, it should have been filed earlier. 1In
Duncan, 214 Virginia, I don't know if the question was raised

itself, it said (reading citation)

MR. WOOD: 1In that case of Weatherford v. Burchett:e

there was insulting words and slander and malicious --
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of Standard Products v. Wooldrldne in 214 Vlrglnla 776 the"

-court commented on the Danlels case =--

they were unrelated and involved more than one right and

THE COURT:- T will overrule the motion,.

$ -

. MR, ROSENBERGER - I cited. that earlier, in the case

THE COURT: I read'that three tihes ahd'I can't
underetand'it. | | _' | o

MR. ROSENBERGER: It makes it pretty clear in the
last sentence on Page 481“"We did not permit the enjoinder
in Daniels because the causes of action were unrelated".
.In other words, this is the same th1no here, 1nsu1t1no words.
and ma11c1ous prosecutlon | |

THE COURT: They_were related. 4 .

MR. ROSENBERGER: But they were for different
causes. | | |

THE COURT-: Do you thlnk it should be brought in
on one and then brought in on the other?

MR. ROSENBERGER: Apparently so. The court said

different kinds of proof against different persons which

would result in confusion at the trial. Now, I contemplate

. . - . |
we are going to get into the question that this charge against
hexr was dismissed, I don't think that that will be ouitted, |

and I move now to exclude that evidence because even if it

were dismissed we are not precluded from showing that we had

probable cause to believe it was cormitted. We don't have :
to prove it beyond a reasonable doubt at the trial, the burdeﬁ -
. I
is on the commonwealth to prove it beyond a reasonable doubt, |
‘A
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' so I think that would be unrelated and immaterial. Now,

- and it will involve different kinds of proof‘when yoﬁ get

privilege -~

" that has to do with the malicious prosecution and, you see, '

we get this involved in the question of insulting words

around_to ihetructions -- |

‘THE COURT: Why wasn't the question raised until
the day before the trlal’

' MR. ROSENBERGER: Frankly, I didn't file a responsive
pleading in the case and when I got to working enrinstructions :

then I found out what the problem would be on the instructions

E ~and then the misjoinder and causes of action. He has sued

the Penney Company,'and a manager and a clerk and you have
three different partles. Now, I w111 admit that what the clerk

did would”berbinding on the J. C. Penney Company because it

was a qualified privilege as Mr. Wood recognizes, she was

protecting under her employment the property of the store.

- MR. WOOD: I don't think whether it was a qualified-

MR. ROSENBERGER: You said it was a question of
malice but that wouldn't bind Mr. Anderson. You have a combdinatio:
of causes of action, you have three different parties and
it is going to be very difficult and confusing and it would be
prejudicial --

THE COURT: In other words, the clerk's action

wouldn't be binding on the manager but it would be binding on
the company _ : ~ ”
-, il
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i convicted or acquitted in the Police Court because it is a

MR. ROSENLERGER: Your Honor, we still think youlhéve

|
e e . . . !
a misjoinder .as to the evidence and, the instructions. .wi

. THE COURT: _I will overrule it..

[Tr. pp. 10, 1 16 - 12, 1. 15]

DISCUSSION WITH THE COURT AND COUNSEL

'MR. ROSENBERGER: Your Honor, we still think you have
, : i
a nisjoinder as to the evidence and the instructions. ' E
‘ ) . : ”
THE COURT: I will overrule it. i

MR. ROSEHBERGER: Ve would ask the court to have

Mr. Wood refrain from speakihg about whether or not she was f
| B
different form of proof, because the fact that she was acquitted

iidoes not affect the issues in this case because we are entitled

i

. she was guilty of trying to take this merchandise. }

1

Z%to prove that it appeared reasonable to Bonnie Tate Cocke thét{

I

I
MR. WOOD: Judge, that is one of the elements

of my proof, I have to prove that the allegations’against
‘her came out favorably to her.

MR. ROSENBERGER: I will stipulate that it was

dismissed but I don't want it to go to the jury.
THE COURT: How are they going to know unless it is

told they were dismissed? . '
' MR. ROSENBERGER: If he says he believes that is' .
essential to his case from a standpoint of law I will say N

the charge was dismissed --
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THE COURT: Tlhe jury has to know that.

MR. ROSEWBERGER: I think that is prejudicial and
that is another thiﬁg with the problem of the insulting words
statute which goes»-- |
| MR. WOOD: Can you get an instruction on that? I
have an insﬁrﬁction on insulting words and what I have to
prove under malicious prosecution énd that‘is jﬁst a matter
of explaining it to the jury.

THE COURT: Well, I am going to overrﬁle the motion.
And do you have any authority.oﬁ whether you can show the
'dismissal?

MR. WOOD: ell, Judge, the elements of malicious

prosecution are that it was started at the request of the

defendanﬁ; that the pfosecution ended favorably to the plaintii=

and it is done without probable cause and with malice and it

is in all. the caéesh that is always proved.

MR. ROSENBERGER: DBut Judge, in this case it is
not sufficient that it be dismissed. We are entitled to
show that it reasonably appeared to this lady that --

THE COURT: You can still show that.

MR. ROSENBERGER: But, you see; this other business
there is a difference in proof that the jury doesn't understand
and I think if it goes in that she wés acquitted, then the
jury will conclude that we were wrong in charging her. That
is the problem that you have with it.

THE COURT: I think it is an element of his case.
He has to prove that the allegation ended favorably to his

client. I overrule your motion.

-~ lo-
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for the feaéons‘stated.

MR. ROSENBERGER: We respectfully object and except

[Tr. ppv 9' 1q 4 - 10, :lo 13]

NON-SUIT OF DEFENDANT HARRY ANDERSON

THE COURT: Are you willing to drop the manager
and go ahead --
‘- FMR. WOOD: Well, I think the question of agency
will be clear in this case. The clerk -- and Mr. Rosenberger
has stipulated in. the depoéitions and see if I state it‘

correctly --

MR. ROSENBERGER: I will state on the record that
Bonnie Taﬁe Cocké was employed there and had charge of the
spdftswear department where this incident occurred, and in
protecting her employer's property she made the charge agains.
the plaintiff, there is no questidn about that.
- MR. WOOD: Acting in the scope of her employment.

MR. ROSENBERGER: Yes =-- she had to be.

MR. WOOD: How about Harry Anderson?

. | _ !
MR. ROSENBERGER: Ee didn't actually make the charge,

it was reported to him by the lady. He merely said to your
client what the lady had told him and there you have a differént

t
question there as to proof. ' ﬂ
. i

~ /-



22 o MR. WOOD: Well, we have non-suited the case as j
23 to Jack Ragsdale because we didn't know at the time we filed ;
24 the action how rwuch he was involvéd'in.it. _ }
25 S MRl ROSEHBERGER: . lle wasn't even in the store at tte
T 1 time. " |
2 . . MR. WOOD: Bonnie Tate Cocke got:the’warfant out.

3 Would'you'stipulate that shé did that in the ordinary course
4 || of her business? |

THE COURT: Thét doesn't make any difference.

MR. ROSENBERGER: T don't think that it was in

7 |l the ordinary course of her business.

8: THE COURT: Won't you non-suit Ahderson and then
9 | we éan go ahead with the case? o |
10 MR.-WOOD: I don't'think it will make any differenge.
) I will non-suit Anderson. | _
— 12_ ' THE COURT: And then it will be Bonnie Tate Cocke
- 13 i acting as agent for Penney Company --
[Tr. pp. 14, 1. 21 - 35, 1. 10; 58, 1. 5 - 60, 1. 5]
TESTIMONY OF DAISY MILLER TWEEDY
21 l Q Mrs. Tweedy, speak up loud enough for the members ?
22.iof the jury to hear you. S | |
23 ! A Yes, sir. _
24 E Q And talk'to them. For the record wiil you give g
25v!us your full name. | i
i

_./a-
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Q
to time?

A

O > o > o > o > o »

> o > o r o > o > oo o»

Déisy ifaddox Tweedy.

And where do you live, lfrs. Tweedy?
Route .29, Wards Road.

How old.are you? = -~ =~ -

Sixty-two.

Are you married?

Yes, sir.

How long have you been married?

Forty-two years.

Have you lived in Lynchburg all your life?
Yes, sir.

How, have you shopped at J. C. Penney from time

Yes, sir, I have.

- How,. did you go to J. C. Penney on October 14, 1972

Yes, sir.

Whom did you go with?
My husband.

how did you go there?

In the car.

n

In whose car?

His car -- our car.

Do you drive an automobile?
Ho, sir.

All right, what time did you go there?

-/3-




" A ;Well, it was approximately around quarter to 10:00 |-- |
) -10:00 ofciock,‘someéhing,like that. |

3 Q All fight. How, will you tell the jury what YOﬁ

4 | did as you entered J. C. Penney. | '

5 A ‘I entered J. C. Penney, go over to the rack of

6 size 38 pants and pick off three pairé of pants ==~
4 Q  How, had you been to that area of the store before?
8 A Oh, yes, lots of times. i pick up three pairs

9 of pants, I go in the first little booth on the lefthand side
10 | @s you go in the door.

11’ Q How, Mrs. Tweedy, will you come down here to the jury

‘12 || box and bring your pocketbook with you -~

13 A (Witness leaves stand and goes to jury box).

14 Q ' Can you show the jury approximately the size of
15 | that dressing room? |
6 | A It was small like this (indicéting), ahd I set my

17 | pocketbook down here and there was no room except for one

18 | person --

19 | Q Can you describe the interior for us.

20 A There was a little snall shelf right there (indicating).
y : i

21 ! Q This is the curtain right here as you go in. Where!

.'22 %was the shelf? , %
i :

23 A On the wall, on the solid wall. :

::
3]
b

24 Q  For clarification for the jury why don't you make

|
25 .this the curtain as you go in. ~ S
I S : ;
. o '

. ‘ N o o
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«ﬁall and a three-cornered shelf, and I laid my little

A That is right. And there was one hook on the

lightweight coat on it and'I:tpok,offvmy;pantS“and-laid'thém?'
up on the shelf with my coat.

Q You said you took them off. Is that the pants ; .

you| wore in?

A Yes, sir. And the first palr of pants on the rack
I held them up and saw they were too small and I just doubled
them up and dropped them on ny pocketbook.

Q Are these similar in nature to the ones you had

(indiating to witness)?

A Other than tﬁey were larger. These are larger,

these are mine. The others were smaller and I did-jugt’

like this (indicating); I doubled them up and dropped them'

on top of the pockgtbook, and I reached for the others to

put| them on and Hrs: Cocke -~

Q  Was your pocketbook open or closed dowm.

A No, it was closed. It was a little larger pocketbook
but| it was closed. »

Q And is this what it lboked like at the time (indicating)
A That is right, but it was doubled up.

Q You can go back to the witness stand and I will

| take the pants.

A - (Witness resumes stand).

Q All right, after you laid the pants on the pocketbook
' |

-/54
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what happened?

A

C e

Mrs. Cocke peeped around the-doqr-and‘She asked

was I doing a11 right and I said "Yes, I guess so"

way?
A
Q

A

Was the curtain pulled at that time or not?

Yes, it was pulled.

Do you know whether or not it was pulled all the

" I couldn't say for sure.

And then what happened?i*

Then I continued to try on the pants that did fit

me and about that instant she reached around behind me and

took those pants out and I figured-she thought I didn't hang

them back on the rack or they were partly on the floor --

Q ° Vas anything said at that time?

A No. N '

Q And thén what happened?

A In a split éecond or two she came back and said
"The nanager wants to talk to you'". I said "For what?" -

She said "You had those pants in your pocketbook" and I said

"You know-very well I didn't have them in ny pocketbook".

And she said "The manager wants to talk to you“ and I said

"Yes, ma'am, I will talk to the manager."

Q
A

Q

Were you dressed at this time or not?
I had to take those pants off and put mine on.

Can you describe for us the kind of hanger the

-"-
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(| asked them how long I would have to sit there

pants were on?

A Just one little hook, there was only one on there

and I had the new pants ‘hanging on it.
Q How would you put the pants over the rack? -
A With something like little hooks.

Q Would you pin then on?

A Well, something like little catch hooks. I can't |
describe it exactly.
Q And tell us what happened as you went to the manager.

A I walked with her to the middle of the floor next i
to the escalator and some gentleman was there and I told him
there nmust be a mlstake or mlsunderstandlnﬂ or something

because this’ lady said I had tHe pants in the pocketbook

and I didn't have them in there. He said "Sne says you did"

and I said "I certalnly dldn t have the pants in my pocketbook!

And he said "Come on downstairs, we will talk about it"” or

something. And I followed him on down and I sat there and I !

, you know.

Q Did you know at the time what this all was about?

A No, I didn't realize -- I never had anjthlno to

happen to me like that, I didn't know about these things. And?‘

finally 1 asked him the second time how long I had to sit. there

and he said ”The police will soon be here". And I knew my

husband was out on the parking lot and I knew he would be

|
disturbed if he came in and couldn't find me he would be distufbed.
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| And' finally, it was some time, and I had to govwith'the

police out and around -- - -

ididn't know who was looking at me or what.

Q Do you knoﬁ appfoximately how long you were in the
office of‘thé mahager? - |
A I can't say. It seemed a long time, it was a right
gbod while. |
| Q  Did the manager interrogate you or ask you about |
what happened9 | |
A He asked me and all I could tell him is what I
mentloned what I said, that was all. No, he dldn t -~
| Q 'v Do you recall whether he asked you whether‘yoﬁf
pécketbook was open or closed or anything like that?
A No, he just ldoked’astonished,_just looked at me.
Q Did he make‘any attenpt to investigate what happened
in the room? |
A Yo.

Was thefe'anybody else around there?

No, there was nobody else around -- no. And the :

Il police came and I had to follow him out around in the crowd f

and I was --

Q How did you leave? The same way you came in?

A No, I had to follow the police out the back to his

car and around to the front at the parking lot where my husband'

was at. And at that time I was embarrassed and nervous and I

..)8_
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time. And he just told my husband to follow us and he didn't|

- And where did you .go .after you left J.- C. Penney?

> 0 oo o » L

ow what was going on. And they took me back and- took

ctures and fingerprints and it took a long time from

. Yes -- yes, sir.

‘MR. WOOD: I would like to read it to the jury. i

He carrled me down to the police-station. - . ~ C
Who is "he'?

I don't know, it was a small guy, a'small policema

It was a.police officer?

Yes.

Do you know what time you got to the police station?

No. At that time I wasn't keeping up with the -

]
1
|

10:00 o'clock that morning until 3:00 o'clock in the afternoor}
| Q Do you.know hoW”lOng you were at the police statian
A 'Nn; sir. 71t was right long

- Q What did they do to you exactly in the pollce statlon?
A Well, took flngerprlnts and asked me all kinds of ?
| questions and took'pictures and that was about the extent.of ﬂ
it 5?’
Q  Mrs. Tweedy, do you recognize this warrant (handinai
to.witness)? - - _i
A Yes, sir. %;
Q  Was that given to you at that time?: ?
A i

1

- THE COURT: All right. Are you offering it in evidénce’
. |

-)9-
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MR. WOOD: Yes, sir,

(The document'above-referred to was

marked Plaintiff's Exhibit No.
~and received in evidence)

MR. WOOD: This warrant reads as follows (reading
exhibit to jury).
BY MR. WOOD: .

Q Now, lirs. Tweedy, were you subsequently tried for

this offense?

A Yes, sir;'.
Q Do jou remember the date of it or not?
A I don't remember the exact date.
'Q Allgright. Were you found guiltj or:not guilty?
A Not guilty.. | '

Q If you look on the back of this warrant the word

"Dismissed" is written.

MR. WOOD: If you members of the jury will pass

"~ that around (handing to jury).

.BY IMR. VOOD:

Q Now, Mrs. Tweedy, has there been any chénge or

difference in the way you feel subsequent to this occurrence.

on October 14, 1972 from the way you felt beforehand?

A Yes, sir, there certainly has.

1
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won't go out. In fact, I just won't go shopping by myself

Q Will you tell the jury juSt.hoﬁ>this has affected

you.

A Well, I havé Just been nervous, humiliated, and I

any place anymore and if I can gét somebody else to do it for
me I get them to do it. And I don't get any pleasure out of
life and I don't sleep at night most of all.

Q" Do you take aﬁy medication?

A I just take some nerve pills that my daughter had
aﬁd I plan to go to the doctor and I just hope it will wear
off. o

| Q Are you still téking medication at the present time?

A Yes, sir, occasionally. It seems to help for a
wﬁile but then it seems to wear off.
| Q " How do you feel at ﬁhis present moment?

| A I feel nervous ahd embarrassed, and I just don't
know the words for it.

Q Why did you go see an attorney in regard to this?

A I beg your pardon?

MR. ROSENBERGER: I object to that question why

she went to see an attorney -- I object to that.

THE COURT: 'hat is your objection?

MR. ROSENBERGER: There is no materiality here. 1
. : i

THE WITWESS: Well --

-od/-
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the materiality of that; Mr. Wood?

anything. I felt maybe it would help if I went to .an
attorney.- I did not do it through revenge or hatred.
1 thought maybe if I brought it up there would be a

remedy in there somewhere and help the next person.

question and answer. Go ahead.

BY MR. WOOD:
Q-
were on your pocketbook,not in full view of you while you

were in the room?

A
Q

crime involving moral terpitude?

A
Q

at nignt.

on that?

A

. THE COUR?: Wait a moment, Mrs. Tweedy. What is

THE COURT:. You can ask her what she did.

MR. WOOD: Judge, it shows her feelings about this|

THE WITNESS: It was not through any revenge or

MR. ROSENBERGER: I move to strike that.

_THEVCOURT: Yes. I ask the jury to disregard that

At any time, Mrs. Tweedy, were those pants that

No.

Have you cver been convicted of any felony or any

|
i
i
o
it
H

Mo, sir,

Now, you said something about having trouble sleepih6

‘Can you tell the jury exactly what your problem is‘i

Just when I aim to go to sleep that just runs throuéh ;

- 2 -
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" happen to g0 to sleep I wake up and think about it and that

my mind, it just looks like I can't forget about it. If I

is the last thing I’ think about before I zo to sleep, and
it just makes me weak, I can't do my work.

Q What kind of work do you do? Can you expound on
that?

A  Well, I just do a little housework and then go-
nextdoor to my mother's and coﬁe back and try to concentrate
from time to time. I can't explain it, I don't kﬁow, I.am6811 
to pieces.

Q At any time did you have any intent to conceal.

merchandise when you were at J. C. Penney on October 14, 19727

A No, sir.
Q Or to take it away and not pay for it?
A No, sir, none whatsoever.

MR. WOOD: Answer Mr. Rosenberger;

CROSS EXAMINATION.

2Y MR. ROSENBERGER:

Q Mrs. Twecdy, you tell us about being nervous -- :

when I took your decposition didn't you tell me you did your

‘housework all right? 7' | i

A At times.
Q You didn't qualify it then. You said you did your 1

housework all right.
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A I do it all right”when I can gét to it and I am

able to do it, but sometimes I am so nervous I can't do-it

‘and I have to stbp and gét myself tOgether to do it.

Q And from October ‘14, 1972 down to this date you -

‘have never been to a doctor because of any nervousness that

came out of this thing, did you?
A - No, sir. I was ashamed, to tell you the truth.
FQ' Well, the answer is you haven't, whether you are
ashamed orvnot.

A No, sir.

Q tlow, Mrs. Tweedy, on this morning of October 14, 1972

you went -into Penney's just after the store was closed -- I mean,

|
|

just after they opened, you went in just>as the store opened?

A Yes, sir. _

Q And I believe you told me there was nobody much _
there, no.crowd. | |

A Not an awful lot.

Q And I think you told the jury this morning there

was nobody else around except you and rs. Cocke.

t

i

A Oh, in the dressing room -- I meant in the dressing

room.

Q Now, actually there was no problem about getting

waited on, there was no crowd in there buying anything, was there?

A I didn't notice that particular.

And I believe when I took your deposition you toli ne
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you just went in.

dow

Q

A

A
Q
A
Q
A
Q
A
Q
A
Q

A

u went straight to the rack 38.

A .
essing room.

. You didn't ask anybody to wait on you, did you?

- No, sir.

ol R e

the dressing room that says three pair?

Yes, sir.

And you took off these slacks and took them into t}
Yes, sir.

No, sir.

Actually, didn't you take in four pair of slacks?
Are you saying three pair because there is a sign

Not that I know of.
Three garments only.
I didn't notice.

In any event, you didn't ask anybody.to wait oﬁ'You
y y

No, sir.

Did you have on that same coat you have on now?

1<

No, sir, it was a small, lightweight one.

And I believe you told me you put your coat and the

slacks you took off on the shelf.

Yes, sir.

Youldn't you normally have put your pocketbook

m before you took off your coat and slacks?

Yes, sir, I put it down beside me on the floor.

i
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shelf?
A

.
A
Q
A
Q

You didn't put it on the shelf?
It wasn't large enough.

What wasn't?

. The shelf.

In other words, your pocketbook was larger than the

down beside me to take off my coat.

Q

‘Well, not ﬁecessarily but I automatically put it

You said not necessarlly -- didn't you tell me

the shelf,Was too small for the pocketbook?

the shelf wasn't big enough for the nocketbook?

A

I might have said it then. It could be possible

it wasn't big enough.

Q

A
Q
A
Q

Will you hold up the DOChetbOOk you have there’

You say must I hold it up?
Will you hold it up.

Yes, sir (witness does so).

That is the pocketbook that we neasured.

you turn it around sideways.

A

Yes, sir (witness does so).

L2 -

A I can't say that because right off I can't say.
Q 1 only took your deposition last week, didn't I?
A Yes, sir.
Q. Dldn t you tell me positively, I mean without any
.qualificatlon you put your pocketbook on the floor because

Will

1§24
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a4 compartment on the side like this one.:

Q And you told me the pocketbook that you had was

larger than that one?

A Slightly larger -?fnbt too ‘much larger. It had

Q Didn't you tell me it was wider and tailer?
A It might have been a little taller and a little.
wider; |
Q And a little wider. That was the reason I measured
that one, wasn't it? |
A I guess so, |
Q Now, at the time I was talking to you about it I
asked you where the pocketbook was, didn't I?
A I don't quite remember. You probably asked me did I
have it,

Q Mrs. Tweedy, dldn t I say ""Mrs. Tweedy, where is LHe

b pocketbook" and didn't you say it was at home.

A Well, if 1 did I meant I thought it was at home

~ but usually every fall we do some cleam.nf7 and old shoes,

| ;lothes and pocketbooks and whatever it may be, we carry soce

things over to the Good Will in Fort Hill and I discovered ry

’;daughter, in cleaning, disposed of it. But I didn't know at

the time -- I didn't think I would have any need of it.

Q Last week I took your dep031tloa on April 15th, do
Yeu remember, in my off1ce7

A  Yes, sir.

_37_
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Q
N
Q

indicating

A

o > O > O > O

A

.And didn't I ask you what kind of bag you had?

Yes, sir, I remember.

And didn't you say "It was something like this",

thatdbag, but it was larger?

Yes. R |

Aﬁd you said3itvwas Navy blue.

Yes, sif. o | |

And I asked you "Where is the bag’"'

The bag, as I say, has gone in some Good Will --

Didn't you say "I have got it at home"l

I possibly said it. _
And I said‘VWill you give it to Mr. Wood" --

No, I don't have it. I discovered later it

had gone in the bag w1th some Good Will merchandise.

Q
A

Q

And didn't you say "Yes! at that t1me7

_ Well, I didn't think it was that important if 1
- did. I probably did. | |

Well, you said "if I did" -- will you read it here’

(1nd1cat1ng)7

A
Q

I believe you, sir.

And I asked you "Is it larger than this one?"

and your answer was "It is larger than that one".

W
Q
A

WUell, I don't know --

You said it was larger.

Well, it was larger.

~-2%-
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| pants on the bag you said that you folded the pants and then |

|| the up on the floor as I described.

Q And then I said to you "This one looks .to me to be

about. fourteen inches wide, is that about right?" and you

‘said you didn't know and then -we measured the bag, is that . .-

correct?
A Yes, sir.
Q Now,. about your bag, when Mrs. Cocke came in she

reached over and picked those pants up, didn't she?
A She reached behind me and picked them up and went

out with them.

Q Now, when you were describing how you put those -

rolled them up.

A Not rolled -- just doubled them up, just doubled

Q The question was "What do you mean you doubled them!

up?" "A. Like you would fold them up or roll them up and

lay them down just like that (indicating)'. And by "indicatin

i
‘

didn't you fold that blue coat you have on now? = |

A I didn't fold them up, I just doubled them up and

i
1
i

"dropped them.

i
1
i
i
i
1
i
1
i

Q Didn't you take your coat and roll it?
Yes, I described it like that.
And you rolled them.

No; I didn't roll them.

re .

And the next time we referred to it was on Page 17

[
)
i
|

— dF -

:
o
o
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Q. When you say you folded them up, how many times did you

fold them up?" And you answered "It wasn't tight, they were e

loosely rolled, just enough to just drop them". |
A Well, I meant it all to be the same thing, I dropoed
them and folded thcm as I dropped then. | |
Q Vhy dldn t you put them back on the hook because
they had ‘to go back to the rack --
A Uell I Just didn't, and I was going to put then

back when I went back to theirack.

Q And you knew these pants were too small for you.
A Yes, sir ¥¥-that is right.

Q Do you llve at home alone?

A No, I live with my husband

Q Does anyone else live there?

A No,‘sir; My daughter visits occasionally but she

doesn't live there.

Q She was thefe at the time, wasn't she?
A I believé she was. |
Q And she was there when I took your depdsition.
A I believe so.
Q How many daughters do you have?
A I have three.
E Q- ‘Any of them in court today?
A | No, sir. | |
Q | Now, Mrs. Twéedyﬂ when we were\ﬁgl}iqg,abqut qth
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to the -- actually, when she cane in there dldn t she say to

2N S .
g . .- PR,

bag and the pants,.Mrs; Cocke when she asked you to 80 down

you "You are trying to steal those’ pants"’

A No, she Just sald "The manager wants to talk to

you. You had those pants in _your pocketbook" A And I said

"You know very we11 I didn’ t"

- Q Well, why would she say to. you then "You ‘have them

in your pocketbooP" if you d1dn t?

A I don t know.

You had never seen this lady before, had you? N

Q

‘A No, sir.
Q And there was no argument and no fuss, was‘therel
. _ v

Vo, sir.

Q And when she sald "I want you to go see the manager

you sald "All rlght"

A Well, yes, of ooufseL

|
Q And when you pot down to see the manager he told you. -

what the lady had said.

|
A - Yes, sir. o : - 'y
i

Q  And she repeated that to_him.again,'didn't she?

I
A Yes, sir. R ' !“'
’ |

Q 'hNow then, you said you went to court and when'Mrs.

Cocke went to court she told the Judge that you had these pants

rolled up and in your pocketbook, didn't she. . ' -ﬁ

A That is what she sald.
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- then they weren't concealed".

’BY MR ROSELBEPGER

| with Penney s, he didn't make any charge against you, he just

Q And the Judge said '"Well, if you could see then,

A Yes, sir.

Q And that is the reason he dismissed the case.

AMR;,WOOD:"I object to that. He doesn't know why
. he dismissed the case. -

THE_COURT: Sustained.

- Q And Mr. Anderson the other gentleman out there

told you what the lady said.

A I don t know who made the charoes They were made.
'Q ' There was a gentleman there --
; A~ They were made: | _ |

Q .And the reason you talk about concealnent was that

was the charge that was trled

A Yes, sir.

Q They didn't say at the trial you were trying to
steal, did they? - - | o

A Well, they said I had them concealed in the pocketﬁook.

MR. ROSENBERGER: Thank you, Mrs. Tweedy.
THE COURT: Any further questions, tir. Wood? ,f
MR. WOOD: Just a second, Judge -- I am not sure.

|
| | :
THE COURT: All right. | [

~3a-
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(Pause)

“MR. WOOD: ~ I think that is all.

THE COURT: All right, have a seat back where you |

were.

MR. ROSENBERGER: Ilirs. Tweedy, just one question

occurred to me. Vhen you were down there in the manager's
B - ' i

office you just told him that that was a mistake.e
THE WITNESS: Yes, sir. |
MR. ROSENBERGER: That is all.

Q Mrs. Tweedy, there has been some confusion --

HR. ROSENBERGER: I object.

Q Or some discrepancy as to what happened when you.

went into the dressing room. I want you to tell the jury as |

best you can remember in order what you did as you got into

that dressing room.

MR. ROSEWBERGER: She has been into all that.

MR. WOOD: Uell, she really hasn't been intp it
fully. But there was some discrepancy.

THE COURT: Any discrepancy you can ask her about

but she can't go over it all again.

BY MR. VOOD:

Q How many pairs of panté did you take in there?

A I only took Lhree palrs of panto in there
A Q  When you got in there d1d you taLe your pants off
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A ”kYéé,’I‘took'thcm off. {

: Q And where '.di‘d you put 'tvhem? | i‘

A I doubled fhbh.uﬁ and put then on the 1ittle'§helf?

over in the cornér; ;!T?_"i'ﬁ. R | ?
Q And when Mrs. Cocke came in did you have your pant%

on or not? ‘ i

A I had a pair of the company's pants on, the red one?.
Q That you were trying on?
A That is'correct, sir.

Q 'And the rest of them were up on the wall, is that
correct?

A Yeé, sir, except for the pair on the floor on the

pocketbook.

Q Wﬁén you went out after fhe exchange between you
and Mrs,»CocKé what did you have on‘¥— did you have on your
pants or not? |

| A I had my pants on when I left'the dressing roon.
- Q I sce. What did you do with the red pants you
were trying on?

A I left them in the dressing roon.
MR. WOOD: That is all.

CROSS EYAMINATION

i BY MR. ROSENBERGER:

Q  When this lady came in the dressing room there was
one empty hanger up on the hook with the other  pants?
A There was two up there.

Q Two pair of pants? | '

- 34
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the hook, so ther¢ was two cmpty hangers on the wall.

A One pai; on the wall andAtwo empﬁy hangers. I had

on one pair df-pants and bnefbn'my bocketﬁook and I had one onf-. -

Q Two émpty hangers on the wall.

ito pull the curtain back?

A Yes, sir.

{Tr. pp. 43, 1. 15 - 57, 1. 1]

TESTIMONY OF BONNIE TATE COCKE

Q Mrs. Cocke, you were employed at J. C. Penney on -
October 14, 1972, is that correct?

A Yes, sir, that is right. D
Q And when you went back to the dressing room were yod;
: i
able to observe Mrs. Tweedy through the curtain or did you haVe?
' i
!
i
A No, the curtains are so they won't ¢lose completely. -

4

Q So you could see into the dressing room. f‘

| A And I walked by and you could see into the dressing
%oom.

Q How, you did see the pair of pants in the dressing
room, did you not? |

A Which pair of pants?

The pair of pants on the floor.
I saw them inside her handbag.
And’you saw them --

I saw them in her handbag.

o » o »

And you reached in and took them out of the dressir

room?
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A I ﬁalked in and spoke to Mrs. Tweédy before I did

that.

room yourself.

A Yes, sir.
Q And you saw them with yoﬁr own eyes.
A,  Yes, sir.

MR. WOOD: . That is all.

MR. ROSENBERGER: Judge, while she is on the stand’

I will interrogate her now.
THE COURT: All right, go ahead.
MR. ROSENBERGERQ ~To save time.

 DIRECT EXAMINATION
BY MR. ROSEKBERGER: |

Q ‘Mrs. Cocke, what was your position there at Penney's

at the time?
A At the time of the incident I was department head

of sportswear.

Q Will you speak up a little louder, like you are

‘yelling at your husband.

A Okay.
'.Q Now,_weré you paid a salary or were you paid a
commission? _ | o
’:A.' Both.
Q  And your cormission was based on what?
A The commiséion was'based.on the --

Q But.you went in and took the pants out of thé dressing
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| BY MR. ROSENLERGER:

steal the slacks.

MR. WOOD: Your Honor, I object to this. I think

it is irrelevant.”

R S
P T IS

" THE COURT: I will overrule the objection. .

B ST S S

Q ."thtlwgs_the cormission based on?
A The commission was based on tofal department sales f?
not individual .sales, totalAdepa:tment.sales. :
| Q So that the more merchandise that was sold the more 
salary you wbuld get.
A Correct.

Q = Now, on this particular morning was there a crowd

'in the store or just you and another sales person and Mrs. Tweec:?

iDo you remember anyone else in there?

A Vell, it was early Saturday mbrning so théiérowd waén‘:
there yet. It was slow. _

Q Now, will you desgribe for the jury when you passed
by and there was this crack in the curtain what you saw.

A I went into the dressing room, into the hallway
leading into the dressing rooms, I passed.by the dressing room|
Mrs. Tweedy was ih, I looked in the curtain and Mrs. Tweedy a
was leaning over her handbag, she was getting up from leaning
over her handbag. |

Q  What did you say?

A I walked in, I told her that she was attempting to

Q Why did you say 'that?

A They were completely in a roll inside her handbag,-é

~37-
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of " thcm outside the handbaO’ : ' _ - l _

two or three inches inside her handbag There was no portion ; ?
. : . i o
Q  Mrs. Cocke, were they just stuffed into the handbag’ ;

like I would grab a pair of pants and stuff them in? |
A No, they were very neatly rolled one side‘oéer the

other in a very small tight roll conpletely inside the handbag'
Q  And how far from the top9 o o : %
A I would say three inches. } ' ' o
Q You have seen the handbag Mrs. Tweedy has with her
today.. Wae the one she had there that day the same size or
will you tell us what size it was? i
A It may have been larger. It was'prettylmuch the sé$e
'st/de, a zipper opening all the way across the top, sort of E
a split, open type of style, similar to what she has now. i
| Q “And when you saw those pants in Mrs. Tweedy's »i
pocketbookHWhat did you say? |
A I told her she was attempting to steal the slacks
which was obvious. I told hervshe needed to talk to the
manager, I walked out the dressing room to the openingvof the
dressing area, told the sales girl out there to call the
manager, that we had a customer trying to steal a pair of
slacks. She did so and I gave !lrs. Tweedy time to get her
belongings together and we walked to the escalator and Mr. |
Anderson was at the top of the escaletor about the time we got
there and he escorted us dpwnstairs.
Q Did you repeat to lr. Anderson what you had told
ﬁrs. Tweedy? -

A In Mrs. Tweedy's presence?
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Q Yes. .

Aﬁ | Weil, I told liir. Ander;qn_qn the outside of -the
room she was in and I think she could have heard me then.

Q Andvyou'told'him,she was attempting to steal the

slacks. | _

A Right. |

Q Are you positive no part of the slacks were outside-
the bag?

A I am very positive.

Q Can you tell us.what color these slacks were?

A They were Navy blue.

Q And after that jdu'came'doﬁn and who did you go

A After when?

Q; 'After"tﬁe incident did you comé downtown to éet -
the warrant?_ | i S

A After I saw the policeman at the store I vent back )
tovWOrk. And they asked me to go downtown and swear out a .
warrant for her and I dia that.

Q When you went down to get the warrant did yéu tell
the Judge what the charge"was or did‘yoﬁ tell him what the
facts were?

A I just told him exactly what happened.

-Q ~ 'Did you tell him what you have told us?
A Yes. |
Q And did you testify under oath in court as to what:

you have told us?
A Yes, sir,

Q And you told him the‘same thing.'



AA - Yes, sir.
Q ilow, dld you reallze at the tlme when yeu saw these
pants down in the pocketbook whether there was a dlstlnct1015
rbetween conceallnn nerchandlse or attemptlng to steal ncrch dise?%
25 A To. | | |
. MR. UOOD: I object to that. She testified to what
2 the facts were. | | | é
3 THE.COURT:”vShe can testify to her‘knewledge'of the‘
4l law. I overrule the objection. | |
5 MR. ROSENBERGER: You can examine, .lfr. Wood.
6 CROSS EXAMINATION
7 'y IIR 100D :. -
8 . Q Mrs. Cocke, when you eameuinto the dreesing Toom
9 you saw the pair of pants, did you not? You saw them with
10 your own eyesv—- correct? |
I! Ah Ihsaw the pants inside the handhag. The handbagv 5 :
12 was not zipped. _ i §
Q The handbag was not zipped? é
A No. | v | ' h i
Q And you are sure there was no part of them on the ; 4
floor? - o a ;
A I am positive. 5
Q = But you were still able to see the pants themselvesé
Yes. &
. v
THE COURT: Was the handbag open? | ! :
THE WITNESS: The slacks had been put inside the l
handbag and of course you could see the top portion

~ Yo -
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of the slacks, but the handbag was not zipped.

TIIE COURT: The top was open? IR 3 ‘ -
THE WITNESS It"waskspfea&-apart.

THE COURT Maybe not all the way but it was"
THE YITNESS: Right -- it was spread.apart.

BY IiR. WOOD:
Q And you could see the slacks.
A . Yes, you could see the slacks. v
}.Q And you didn't acﬁually see her put them in there.’
A No, I didn't actually see her put them in thefé |
Q ~ So just by looking through a curtaln whlch wouldn' t

close all the way you could see the slacks. R ' i
A  Yes, I could see the slacks. N
Q And based on- that jou thouOht Mrs Tweedy was

trying to steal them.

A Yes, I drew that conclusion.

Q That is a very small room, isn't it?

A Yes.

Q Mrs. Tweedy described it as being abdut this wide

(indicating).
A - That is about right.
Q And I think she got mixed up, she said thé shelf
was here (indicating).
A Facing the right —-F;he shelL would have been on the
right facing the dressing roon mlrror !

7
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And a hook ---there was no chair in the :odm? _

Q

A iThepe-ﬁsuallyAis,v i

Q DQ&?bﬁﬂanW whe?her there was éng;in_therg?

A I do not know. at that particular fime. |

. Q And irs, Tweédy's-handbag was down beside her

on the floor.

A Yes.

Q Do you recall whether there was anything on tﬁe
shelf?

A I do not rgcall.

Q And actually when you first wentAin she didn't havej
any pants_oﬂ at ali, did she? _
A When I went in SHe was fully clothed. Sﬁe_had on a‘

dark pair of slacks of her own and a white blouée and she was

leaning over her handbag.

Q You mean when you went in she had on her pants

that she wore in?.

A Yes, sir. : |
Q I thought you said you gave her time to'gét her slacks
on. |
A Nd, I said I gﬁve her time to get her belongings 2
tdgether. %
Q And you are absolutély sure she was not in the |

process of trying on another pair of pants?

A I testify I did not see her with her clothes off or

‘1/‘2_
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getting undressed.

Q
curtain?

A

> 0. > O

Did you reach around the curtain or pulled the

I am sure I had to pull‘thé curtain to get in.

LDidfidufiéoK éf'héf%whén’yoﬁ did'that? . |

Yes.

' And did'you have to bend down to get the slacks?

I had to bend down because the pocketbook was

on the floor.

Q

" And you say yeu actuallylreachéd into her pocketbook

to get the slacks out?

A

o > 0 > o >

Yes.

And you said you told the manager?

No, I asked somebody'eise to tell the manager.

But you related this to somebody else in the store

'Yes.

And did you tell the manager that later?

Yes, when we seated her in the office I told Mr.

Anderson Mrs. Tweedy was attempting to steal the slacks.

Q

> 0 > O b

Did he ever talk to her about it?
He repeated what I had told him.
Did he make any attempt to investigate it?
No.

Did you make any other attempt to --

No, there was no need.

- #3.
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dressing room?

-

Q  You didn't know Mrs. TWeedy,.did'YOu?

A No.

L

Q" If you were so sure she was . attemptlng to steal

the" sTddKs Whj ‘didn'¢ you wait for her ‘to c’et out of the

A Why didn't I wait for her to get out of the dreséing

—09

room?

Yes.

IAsuppbsé because she had seen me.
How do you know she had seen you?

She saw me go past the dressing room.

o > o > o

She had to fdo) pést'you to go out of the store,
didn't she? '
A  No. | .

Q She couldn't have gotten out by going do&n the
hall, could she7

A She could have taken a left and in five feet

she would have been in the foundatlon department.

Q But you could have stayed in the entrance of that
dressing room and seen her come out, couldn't you? ! ;

A Yes.

Q ~ And then you would have been sure she was attempting -

Lo steal the pants.

A Well, Mrs. Tweedy Inew I had seen her with the pants,

—————

- Q Would you answer my question?
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I BY MR. WOOD:

THE COURT: Repeat the question.

Q ‘ If you had stayed out at the entrance to the

dress:.no roon and seen her corte out then you would have: been
sure she was.attemptlng to steal the merchandise, would you
hot? | | | |

A -If- I had stayed at the entrance to the dre331ng
room I would have seen her come out -~ yes.'

Q And you would have been sure she had the pocketbodk
in her hand and the parits-in it. |

A Possibly.

Q And acting on that you went out and got the criminal
warrant. |

A Acting on what?

Q What you just testified to about seeing the pants B

in the dressing room.

A Yes -- seeing the pants in the pocketbook I swore

out a warrant, yes.

MR. WOOD: I think that is all I have.
THE COURT: Any further questions?
MR. ROSEUBERGER: Yes, sir.

REDIRECT EXAIINATION
BY fR. ROSEHDERGLR: |

Q Urs. Cocke, I overlooked asking you how many hangers
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dressing room, as to what is in Penney's. .

Yes,

That you think took sééerél,secbndSZ

> O >

Yes.

Q ﬁuqﬁ could you te11 how many were on the hook -
you weren't in there that long. |

A Yes, I was because they were just on the right

as I went in the dréssing,room} They were easy to count.

Q- And you saw what was on the shelf?
A I am not sure what was on the shelf.
Q You are not sure what was on the shelf but you

‘knew she had three pairs on. the hook.

A -Yes, sir.
Q And you saw all that in a matter of a few seconds.
A

_TIt‘is my job to be observaﬁtvas to what is in that

... Q. And there is no doubt in your mind there were three:

pairs of pants on the hook. E
|

A There is no doubt. . ?
Q Plus the pair you saw on the handbag. é
A Plus the pair I saw in the handbag. A 5
Q Plus you were sure Mrs, Tweedy had her pants on. ﬁ
A Correct.

Q And you observed all that in a few seconds.

A

Correct.

MR. WOOD: That is all. - : C
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Q

A

Q
A
Q
N

Q

stationed in Lynchburg at that time?

A

- e B

Q

to come up

A

Yes, sir.

- Now, was lMr. Jack Ragsdale in that store that day?:

[Tr. pp. 60, 1. 16 f 65, 1. 25]

TESTIMONY OF HARRY E. ANDERSON

You are HMr. Harry Anderson?

I am. | |

And for vhom do you work, !fr. Anderson?
J. C. Penney-Company.

And where do you work?

Presently in Mentor, Ohio.

On October 14, 1972,'a'8aturday morning, where were

(&

tyou working?

Pittman Plaza, Lynchburg,_Virginia."
For J. C. Penngy?- o
Yes, sir.

Were you the manager of the store at that time?
Was Mr. Pressler, the present manager, was he
No, he was in Louisiana at the time.

No, he was off that day.

He is assistant manager?

He was at that tine. f
All right, sir, will you tell us if you got a call%

to the floor that Mrs. Cocke had charge of?

Yes, I did. I received a call from Loretta Perkins

who was a sales person in the ladies sportswear department

saying that Mrs. Cocke had asked for me to come up to the first

floor.

Vs

———
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Q  Did she tell.you why you wéreichlléd-up there?
»-A . "Yes, she told‘me,Mrs,ﬂCocke had stopped a shop liipér.
) Q:j.'And when you got:up;thefe‘yOu'met Mrs’ Cocke and
Mrs. Tweedy?Av' | S 3”1  o
A Yes, I did. | |
Q And was there any conversation thep or did you all
a0 somewhere else? |
A There was no conversafion except 1 told Mrs. Tweedy

to follow me downstairs to the office.
Q And she followed you voluntarily -- nobody was
holding on to her or anything like that. |

A No, no one held on to her.

Q Was there any loud conversation or anything other

than just casual conversation? -

A No, there was no loud conversation.
Q Now then, where did you people go?-
A We went down the esealator to the lower level and

into the offices, and I asked Mrs. Tweedy to sit in Mr.
Ragsdale's office. . |
Q Now, whenvthis matter was reported to you -- well, |

first, did Mrs. Cocke relate to you what she had seén Mrs. Tweecdy

do or --

A Well, after we asked Mrs. Tweedy to sit in Mr.
Ragsdale's office then outside the office Mrs. Cocke told me

what happened."

Q Then did you relate that to Mrs. Tweedy?
A Yes, I did.

vy

et e
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Q  What did you tell Ifrs. Tweedy7

A That she had rolled up a palr of women's slacks

and had them in her pocketbook up in the dressing room in the -

| sportswear department

Q And where were the slacks?
A Inside her-handbaz. -
'Q And did lirs. Cocke verlfy that to you in front of
Mrs._Tweedy? N
A Well, yes.: Mrs. Tweedy denled 1t and Mrs. Cocke
ﬁae in the office:also and I turned to her and asLed her to
repeat to lrs. Tweedy what happened and she did repeat it.
| Q«‘ She did repeat. it again. h B .
A Yes. | | »
Q And'ae a result of that.you had the office call @_.

the police.

A Yes. After Mrs. Tweedy denied it then I went out,

whlch is right adJacent to that office, I walLed to our

telephone operator and aSAed her to call the Pollce Department.

MR. ROSENBERGER: You may exanine.

CROSS EXAMINATION
BY MR, WOOD:

Q ' Mrs. Tweedy denled it all along, didn't she?
A l Yes, she did. |

Q And she used the words '"This is ridiculous" or words

to that effect?

A - I beg your pardon?

_ida.
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Q She used the words "This is ridiculous" or words:

to that effect when you told her this?

A I do not recall the word "fidiéuldué".
Q And yoﬁ.did not make'any invéstigation yéﬁrself,
| did you? . | | | -
A No. Upon Mrs. Cocke's statement there was no other

inVestigation I could make. | o . | i
Q But.other than the fact that the pocketbook was ope%
or closed ybu did not make any other investigation? '
| A Well, when lfrs. Cocke told me the pants were

in the handbag --

Q And did she tell you whether the handbag had a zippér?
A Yes. | | | | g
Q Did she tell you whether the zipper wés open or not?
A Yes, it ﬁas.opén. That 1is how she could see the
slacks in the bag. . : - - o |
'Q  She could see the slacks in thé baz without any
problen? |
A Yes.
Q And lMrs. Tweedy was in the dressing room?
A Yes.
Q And would have had to have gone out of the dressinz

>

Right.
Q And the bag was on the floor.
Right.

- S -



22

23

25

10
11
12
13
14
15
16
17
18
19
20

21

23

24 -

22

Q And other than that you didn't have any questions
at all of lirs. Tweedy, did-you?

A No. Shé denied it and Hrs.VCocke.told ne what

itranspired. There vas nothing further I could question lrs.

Tweedy about.

Q Now, is iﬁ your policy to prosecute all charges
of this type that your employees make? 1Is it a store poliéy?

A 100%. |

Q 100%.

A Yes, |

Q Without looking into‘the particular facts and
circumstances of each particular case?

A What do you mean by "facts and circumstances'?

Q Well, each alleged offense or occurrence would
have particular facts and circumsténces peculiar to it.

A Well, if an associate of the store or a éecurity
police, an off-duty police we use in the store saw it and
witnessed it and -said they saw it and the facts apparentiy

bore it out, then '"Yes" we prosecute it.

Q "And you bring a charge -- that is your store policy.
) . _ !

A Yes.

Q Even when the person is still in a dressing room

and had never gone out of the dressing room and never carried
the pants out of the dressing room in any sort of container,

and even when the pants were seen by the naked eye -- ;

MR. ROSENBERGER: If Your Honor please, this is

argument.
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%struck from the case the allegation as to punitive damages

swhich would be based on actual malice. Further, in regard to

" THE COURT: Yes, this~i§'pﬁfe spccu1ation about i

other cases. You can talk about what happened in this'cPse

[Tr. pp. 66, 1. 14 - 69, 1. 20]
. MOTION TO STRIKE THE EVIDENCE

 “'MR. ROSENBERGER: If Your Honor please, the defendant

by counsel decs the court to strike the evidence on the ground

tﬁat'the'evidence is insufficient as a matter of 1aw to prove i
1iabi1ity against éither defendant for insulting words or for i
malicious prosecution. The incident arose on a privileged. t

. . ’ |8
occasion where the employee of the defendant was acting in_heri
duty iﬁ protecting the merchandise in the store of the defendaﬁt.
and it would be necesséry to prove actual malice, and there isé‘
absolutely none here. And further in support of our positidn k

there is no proof of any actual malice. The plaintiff has

NS

malicious prosecution --

THE COURT: Do you have to prove malice on

insulting words?

MR. WOOD: No, sir.

MR. ROSENWBERGER: On a qualified privilege you
wopld have to prove nalice on insulting words where thére is
a qualified privilege and the same thing would'épply here

in regard to malicious prosecution.: You have..to. prove. oz 1:: -

lack of probable cause, I think it is a matter of law that

S S2-
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the evidence would support probable cause. And ilo. 2, you

have to prove malice and the plaintiff has failed to prove

actual malice in either case..

MR. WOOD: Under the insulting words statute
thefe is no need to show actual malice of any malice at-ail
and there is no quélified priviiege here between the eﬁployee
and the plaintiff ifrs. Tweedy.l If thefe vere some'privilege,-
there malice would, I think, be an elemenf of the_case but
there is no privilege between those two. How, aé farias probable
cause 1is concerned; of course thg statute itself gives the
defendants immunity if they acted with probabie cause and it

said so in FBC Stores v. Duncan where it was reversed because

the Judge did not give an instruction on immunity. And:I think
there is certainly a question of fac; to be-decided'here by th
jury as to whether or not undér'the facts and cifcumstahcésv
existingithere was probable cause. It is not just thé belief';
of this woman whd rushed in aﬁd gfabbed the panfs'-- even .
under her testimony the pocketbook was open and the pants
were open and obvious and under our version the'pants vere
partially on the floor.

THE COURT: Don't you have to prove malice on

malicious prosecution? I agree with you on the other. .
" MR. WOOD: For malice ve showed there was this

criﬁinai proceeding and it ended favorably for lMrs. Tweedy

1
]

which is undisputed. - And we have the burden of showing

probable cause again which is a jury question, and I think thg

same remarks I made on insulting words would apply to

-353-
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with protecting the merchandise of the store and it was a

‘that is like conmonlaw slander exactly now, except where

1t 1s E se slander v ThlS would be per se slander if I said

malieious nroseeution; You don't have to show.it on compensatory
damages, you ﬁonld have to on punitive:damages. And the cases
have said you can infer maliee fron lackrof probable'cause
and I think we weuld’be entitled to an instrnction for the
jury_to consider that. If there was no prdbable cause they
ean'infer"nalice from that, and in Giant v. Pig the court
ruled it was a question for the jury.

~ THE COURT: Anything:else; Mr. Resenberger?

' MR. ROSENBERGER: I was looking for 150 Virginia.

'(fause)

MR, ROSENBERGER: Our position is she was charged

qualified privilege, it was SOmeéhing-She had an interest in
as the employee of the store and as a result the occasion

was privileged. And. in order to recover for insulting words -

"You are attemptlno to steal" or accus:.nfr her of commlttlno
a crime. And on this occasion it was privileged because she
was protecting the merchandise and that is what she was hired
for. | |
._THE COURT: You mean a person who is'hired can
just say anything they want_to? |
MR. ROSENBERGER: No, if you abuse your privilege

1t is a different thing, but I say here you don't show any

actual malice. This lady never knew thlS wonman, there . N

was no real feeling, no motivating cause.

s‘S?/-
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THE COURT: But from the act itseclf you can infer i
malice from -- | ) !
MR. ROSEMNBERGER: ﬁut under these circumstanges --L
THE COURT: vwell, I'éﬁméqiig to overrule yoﬁr 2;
motion, ilr. Rosenberger. | i

MR. ROSENBERGER: WUe respectfully object and excepf;

i

[Tr. pp. 83, 1. 5 - 84, 1. 1]

PLAINTIFF'S-INSTRUCTION 1

The court-instructs the jury that defendant, Bénnie*Tate3
Cocke, was the agent and employee of the defendant J. C; Penney
Coupany, Incorporated,.and on October 14, 1972, and all other
times mentioned in this action was acting in.the ordinary
course of J. C. Penney Company's buéiness and within the scope;,'
of her employment; therefore, defendant J. C. Penney is liablé{
'for the actions of its employee, Bonnie Tate Cocke. | 5

if you believe from a preponderancé of the evidence that‘r
defendant, Bonnie Tate Cocke, maliciously spoke words to the |
plaintiff which from their usual construction and common
acceptance are construed as insults and tend to violence and
breach of the peace, then such wordsAare actionable, and damages
are.presumed, and the plaintiff has a right to sue Bonnie Tate
Cocke and her employer, J. C. Penney, and to recover such damages”

as determined proper by you in accordance with other instructions

of this court unless, however, you further believe that on

|October 14, 1972 the defendants had probable cause to believe’

- 6"‘_;‘_
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that plaintiff did w111411y conceal nerchandlse with the intent 1

ro convert to her own use, belonging to J. C. Penney'without,
! uLhorlty and w1th ‘the intention of convertlng said merchandlse

Fo her own or another s use w1taout hav1ng pald the full purchase
. Lt . o A . ‘ . ' . l | i
‘prlce thereof : » !

[Tr. pp. 70, 1. 8 - 73, 1. 5; 74, 1. 8 - 75, 1. 14]

DEFENDANT'S OBJECTION

IMR. ROSENBERGER: The defendant by counsel objects
to Instruction No. 1 on the ground that this is a finding
instruction that does not contain all of the elenents necessary
_fof_the jury to return a verdict in_favor of the defendants.
Thié points up the point that we made at the beginning of the
trial that we have two causes of action here and this, as

counsel stated during the time we were discussing instructions

this one relates to acts for insulting words; it does not

contain the fact that this was on a qualified occasion that

f
i

!
|
| the wo;ds were spoken and that they-should have been spoken. :
And in order for the plaintiff to recover the plaintiff nust !
prove actual malice or malice in fact, and there is no evidence
of any malice in fact. And the plaintiff as a matter of law 1
is not entitled to recover in this actien for a violation of é
the 1nqu1t11g words statute. The occasion is quelified privileged

as a matter of law because of the interest of the oefendant in!

protecting the merchandise of the store and there was nothlng

-SG -



about the occasion that would give rise to the inference of
malicé which is an éssential element to be proven under the
insulting words stétute. This-finding_instrucﬁibn contains
no reference to mélice whatsoever. 7

MR. WOOD: I would like to say a couple of things:
i, it is the»position of the plaintiff_thaﬁ there is no qﬁalif
privilege here between a store empioyee and a customer. VThe

only qﬁalified priviiege possibly would be betﬁeén the employe

and her immediate supervisor or boss; secondly, that there is

no necessity on the part of the pléintiff to show malice
under the insﬁlting words statute} | |

MR. ROSENBERCER: We might say in reply that the
privilege has to do with the occasion under which the words
were spdken, not to the relationship of the parties} and

second, in order to prove a case under the insulting words

statute there must be malice.

about the occasian to take it out of the privilege or rnothing |

v

iéd“n

e

THE COURT: In going over 1 I have come to the
conclusion that malice is a necessary part and should be

included in 1. I will tell them'in 2 as to probable cause

and malice. So you will have to add in there to recover damages

"unless you further believe that the statements were made
maliciously'" -- you are going to have to put that in there
somewhete where it should go in. I will refuse 1 and if you

I an

want to re-write 1 with malice in there I will give 1.
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 that instruction is written it in effect changes the burden

i

going to refuse this because I think malice. is necessary. -

MR. WOOD: I have to get it in there.

THE COURT: You can put it in anywhere it should gd.

MR. ROSENBERGER: I would point out that the way

of proof here because the plaintiff nust prove nallce and

that the words were poken without probable cause. The burden

is on the plaintiff to prove --

THE COURT: .This doesn't deal with the burden of
proof one waylor the other. |

MR; ROSENBERGER: I an. saying that because this
is a findinyﬁénstruction and it omits that, they wouid have
to prove it.

THE COURT: It starts off "If you believe from a
preponderance of the evidence" and you have to believe all
that fromva pfepoﬁderance of the evidence.

MR. ROSE!BERGER: But down below it says "unless

you further believe" -- that would take the burden off. Righti

down at the last three lines '"unless, however, you further
believe that the defendants had probable cause to believe"--

MR. WOOD: That is my point all along that you do

‘have the burden of proof.

TIE COURT: You may be right but I don't lnow.
MR. WOOD: Let's see if we can get it in heére.

TiHE COURT: "Haliciously spoke the words to the

-S&-
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is confusion in this case because the plaintiff actually saw |

then down in the pocketbook, but it would be sufficiently

plaintiff",

T

MR. WOOD: All right, let me see -- you are refusin}
my 1? ' |

THE. COURT: And I will give it with the‘ﬁOrd
“malicious" in ity o 0 T ‘ :

THUE COURT: I will give you an oppoitunity.

| MR. ROSEUBERGER: In addition, Juagé, ny objection‘~

to No. 1 is to that last part "unless, however, you further
believe that the defendants had'proﬁable caﬁse" -~ that in.
effect changes the burden Qf proof and it does not show --

TEE COURT: You said all that, lir. Rosenberger.

MR. ROSEWBERGER: Yes, sir. And then in the

last part usine the technical tern “'wilful concealment"' which
P : 3

l

covered if the instruction referred to '"had cause for charging

her with taking possession of the slacks with intent to !

convert them". So I say this part of the instruction with the

technical part of the statute only is confusing to the jury 5
1

and that "wilful concealment", because as a matter of fact our

employee actually saw the goods in the pocketbook and this
would let her recover even if the jury believe that the lady
was taking possession of then. ' t

THE COURT: I will add "with the intent to convert

to her own use'. - | |
| L
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MR. PROSEiIBERGER: The '"concealed" part --

~ THE COURT: That is what the warrant charged her |

.with -- ?wilfully concgaled with intent t0'convért to her '

»own use". | ' o
HR. WOOD: I have no objection to putting in that

part. o | ;'
MR. ROSENDERGER: I except for the reasons stated,

Your lionor.

.

MR. WOOD: UNow, Judge, let me make sure I am looking

at each one.
TEE COURT: I am giving 'l so don't object to that.

1-A is the one you want to object to.

PLAINTIFF'S INSTRUCTION 1-A

The Court instructs the jury that defendants, Bonnie Tate

‘Cocke was the agent and employee of the defendant, J. {. Penney

Company, -Inc., and on Cctober 14, 1972, all all other times
mentioned in this action was acting in the ordinary course of
J. C. Penney Company's business and within the scope of her
employment; and therefore, defendant, J. ¢. Penney is liable
for the acts of its employes, Bonnie Tate Cocke.

If you believe from a preponderance of the evidence that
defendant, Bonnie Tate Cocke spoke words o the plaintiff which
from their usual construction and common acceptance are construed

as insults and tond to violence and breach of the veace, then

such words are actionable, and damdges are presumed, and the

~bo -



plaintiff has a right to sue Bonnie Tate Cocke and her employer,

J. C. Penney, and to recover such damages as-detérmined prdper

by you in accordance with other instructions of this Court unless,

however, you. further believe that on October 14, 1972, the

defeéndant had probable cause to believe that plaintiff committed .

willful concealment of goods or merchandise belonging to J. C.-

Penney without authority and with intentions of converting said

mer¢handise4to_her own or another use without having paid the

full purchase price thefeof.

‘PLAINTIFF'S INSTRUCTION 1-B

The Court instructs the jury that defendant, Bonnie Tate

Cocke was the agent and employee of the defendant, J. C. Penney

Company, Inc., and on October 14, 1972, and all other times .

men
J.
emp

for

def
fro
as
suc
‘ pla
J.

by

tioned in this action was acting in the ordinary course of
C. Penney Company's business and within the scope of their
loyment; and therefore, defendant, J. C. Penney is liable

the acts of its emplOYee, Bonnie Tate Cocke.

! If youvbelieve from a preponderance of the evidence that
endant, Bonnie Tate Cocke; spdke words to the plaintiff which
ﬁ their usual construction and common acceptance are construed
insults and tend to violence and breach of the peace, theh
h words are actionablée, and damages are presumed, and the
intiff has a right to sue Bonnie Tate Cocke and her employer,

C. Penney, and to recover such damages as determined proper

you in accordance with other instructions of this Court

~6l-




unless, however,“you~further;believe that on October 14,
1972, .the defendant-had/probable cause to believe that plaintiff
committed willfull concealment ef goods orvmerchandise of the
defendant, J. C. Penney. | | - | |

The Court further instructs the jury that the defendant:
has the burden‘to pro?e by a preponderance of the evidence that
the defendant had probable cause to believe that plalntlff

' committed w1llful concealment of merchandlse.

(Tr. pp. 73, 1. 6 - 74, 1. 1; 75, 1. 15 - 1. 25]

DEFENDANT'S OBJECTION

‘5 7 ' '_ . MR' WOOD~- daPe that 1 -A then. And I want to offer|
7 | 1-B, too, whlch you have already refused. I want to offer

8 |as 1-A this 1nstructlon.

»9 "; B .THE COURTf ”This is the one I havefalready refﬁsed.
10| MR. WOOD: All right, that was 1-A. n |

1 |~ THE COURT: Which I have refused. Give me 1-B.

12 _MR. WOOD:'_That'woﬁld be 1-A. |

13' ‘ o - THE COURT: I made it 1-A that you told nevto.v

C  MR. WOOD:  And make it 1-B.

15 ve | ' IHE COURT: I»wili do it if you put "malieious” H

16 llin it. So put the word_"maliciouS"hin it.

17 MR. WOOD: I want to offer 1 as 1-C.

ROSENBERGER: Where is 17

-l -
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sburden of proof and I am refusing tnat. . Uhy don't you all go-

MR. WOOD: We have 1-A, 1-B and 1-C.
TIE COURT: I am refueing 1-A and 1-3. - ;
MR. WOOD: I have gotten confused. You refused -
1-A because there is no "malice' in it and 1-B is what you'calllz'
1.

_THE COURT: Yes. 1-B is the one with a different

‘ahead and try your{qase and eome back for objections? _ |
MR. WOOD: The 31aintiff by counsel objects rovtne

refusal of the court to give- Instructlon 1 A on the vround
that malice is not an element of the cause of 1nsult1nc words
‘and the.term or word mallcrouslyv before the word "spoken"

is an incorrect statément; and 1-A correctly states the .
elenents of the cause. 1-B, the‘plaintiff by counsel objects
to the refusal to give 1-B on the ground that it correctly
states that the defendant‘hasrthe'burden of.proof to show probable
cause that the piaintiff wilfully’concealed the merchandise.
and that theeplaintiff~doesn't‘neve'to show probable Cause,vit

doesn't have the burden under the insulting words statute.

[Tr. p. 84, 1. 2 - 1., 12]

PLAINTIFF'S INSTRUCTION 2

The court lnstructs the jury that if you believe from
a preponderance of the evidence the defendant J. C. Penney,

acting through its employee Bonnie Tate Cocke preferred

a criminal eharge against the plaintiff for wilfully concealin

-&3-



-6 merchandise belonging to J. C.'Pénney without authority and |
. with the inten;ion oficonver;ipg said merchandise to her i
o _own or another's use without having paid thg full purchase %
9 .price_thereqf, apd if you further believe from a preponderanceg
10 of the evidence that the.deféndant in so doing, acted without |
1 ‘probable cause and malicidusly,’;hen.yqur verdict shall be f
12 in favor of the plaintiff against the defendants. , i
X | [Tr. p. 76, 1. 2 - 1. 18]
| ' DEFENDANT'S OBJECTION
2 ' MR. ROSENBERGER: The defendant by counsel objects

3 || to Instruction Wo. 2 on the ground of No. 1, that it is already
4 | covered by Instruction 1; on the ground that this instruction

5 || also refers to concealment which is a technical part of the

6 || name of that statute and we should refer to it as taking

7 || possession of the slacks with intent to convert.

8 - THE COURT: I will add in ﬁhere "w7ilful concealment

9 || with intent to convert'.

10 MR. UOOD: It is in there already.
11 THE COURT: That is right.
12 MR. ROSENBERGER: - And that under the evidence

13 this is confusing to the jury by the using of the word

14 "concealment" since the defendant saw the merchandise in the

v

15 | bag and the charge would be good if the jury believed that

i
i

16 she was taking possession of it, and even if they did believe .
- . : : : !
17 she was taking possession they would find against the defendant
il

18 H

just because of the technical use of '"concealment".

-Gy -
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[Tr. p. 84, 1. 13 - 1. 18}

PLAINTIFF'S INSTRUCTION 3

The court instructs the jury that the test of probable

‘cause 1s not the opinion or belief of the person bringing the !

i
charge that the accused is guilty of a erime, but rather whethér

the facts and circumstances known, or made knowvn, to such person

- are suff1c1eﬁt to Justlfy a pruoent and reasonable man in the ,

. belief that the accused is guilty of the crime charged. ;-

[Tr. pp. 76, 1. 21 - 77, 1. 2]

DEFENDANT'S OBJECTION

MR. ROSENBERGER: And the defendant by counsel

No. 3, the defendants by counsel object to Instructlon 3 on

the gfound that it is not a proper'definition of a probable .
i
cause as that term should be used in these instructions dealino

with the 1°1$u1t1.nor words statute and the malicious prosecutlonﬁ

statute and it is argumentative. |

[Tr. p. 77, 1. 3 - 1. 15]

DEFENDANT'S EXCEPTION

THE COURT: The court is of the opinion that it is
a proper instruction and is going to give it as offered.

ROSENBERGER: Ve except for the reasons stated.

MR.

~bs -

]
| i
excepts for the reasons stated for No. 2. Now, as to Instruct ion
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from tne utterance of 1nsu1t1ng words and further instructs

[Tr. p. 84, 1. i9 - 1"22i

PLAINTIFF'S INSTRUCTION 4

The court 1nstructs the jury that mallce can be 1nferred

the jury that mallce_may be inferred from want of probable

cause, .

(Tr. p. 77, 1. 9 - 1. 15]

DEFENDANT'S OBJECTION

MR. ROSEWBERGER: The defendant by counsel objects

to Instruction 4 on the ground that malice may not be inferred
under the facts and c1rcumstances of thlS case and that under
the facts and c1rcumstances malice may not be inferred in
this case because of the nresence of probable cause. AndAin

addition, in order for the plalntlff to recover in this case

there must be ev1dence of exnress malice or malice in fact.

[Tr. pp. 84, 1. 23 - 85, 1. 8]

PLAINTIFF'S INSTRUCTION 5

The court instructs the jury that if from the evidence
and the other instructions of the court you find your verdict -

in favor of the plaintiff against any one or more of the |

18
)
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to which she was subjected and from these-as.you may believe

defendants, then in assessing the damages to which she is
entitled, you may take into consideration any mental pain and

suffering, indignity, humiliation, embarrassment and insult

proven. by a preponderance of the ev1dence your verdlct should

“r

-be for such sum as will fully and falrly compensate the plalntiff

for the damages sustained by her, not to exceed the sum sued

for in the motion for judgment.

[Tr. p. 77, 1. 17 - 1. 24]

DEFENDANT'S OBJECTION

MR. ROSENBERGER: And we except for the reasons i
stated to 4. And then as to 5 the defendants by counsel H
obJect to 5 on the ground that this instruction really chan~es
the burden of proof as to daﬂaves and the manner in which tne
instruction is written. | . | -"

THE COURT: The court is going to give 5 as written.

MR. ROSENBERGER: The defendants by counsel .

except for the reasons stated..

[Tr. p. 85, 1. 9 - 1. 11]
DEFENDANT'S INST_RUCTION A
The court instructs the jury that you may not return.
a_verdict for the plaintiff merely because the charge of

concealing merchandise against her was dismissed.

-L7-
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i| probable cause or the cause of action for insulting words,

[Tr. p. 85, 1. 12;5 1. 22]

DEFENDANT'S INSTRUCTION B -

The court instructs the jury.thét the plaintiff has the
burden- to prove ‘by preponderance of the ‘evidence that the
defendant.-Bonnie Tate Cocke did not have probable cause for
charging her with taking posééssion of the slacks, with thé

intent of converting them to her own use, without paying the

full purchase price, and that at the time the charge was made,

the defendant, annie Tate Cocke, ‘was motivated by malice toward
the plalntlff and if the plaintiff fails to prove by pre“onderance
of the ev1dence both the lack of ‘probable cause and malice,

or if it as probable that she has failed to do so as that she .

has, then you shall return your verdict in favor of the defendants.

[Tr. p. 78, 1. 5 - 1. 15)

PLAINTIFF'S OBJECTION

MR. WOOD: Plaintiff by counsel objects to the
giving of Instruction B on the ground that it incorrectly

states the burden of proof on the plaintiff in regard to

that the defendant has the burden of proof to prove probable
cause to have the statutory immunity under 183. 1-127, I think.
We further object to the glVlng of this instruction because
nallce is not a elevent to be proved. b/ the plulntlf under
the insulting words statute and that it is only an elenent

to be proved under the cause for malicious prosecution and

vf? é‘
as a result this sfatute’is confusing.

- (X -
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DEFENDANT'S INSTRUCTION C

The Court instructs the jury that even if you believe from the
preponderance of the cvidence that thére was a lack of probable cause, -
but the pla;ntiff failed to prove, by prependerance of the evidence,
thét.ithe. defendant Bonnle T. Cocke, acted with malice in making the.

| : :
chari:e, or if you believe from a preponderance of the evidence that the
defendant Boanie T, Cocke, acted with malice in making the charge,
but the plaintiff failed to prove by preponderance of the évldence the

lack of probable cause, then you shall return your verdict in favor of

the defendants.

[Tr. pp. 78, 1. 24 —»79, 1. 51

DEFENDANT'S OBJECTION

MR. ROSEMBERGER: The defendants by counsel except

25 to the action of the court for refusing Instruction C on the

1
2

ground that this instruction points up the fact that it is
not sufficient that the plaintiff prove the lack of probable
cause or in the absence of malice it is not sufficient that

_the plaintiff prove malice in the absence of probable cause,

and for that rcason the instruction should be given.

-6?-
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[Tr. pp. 85, 1. 23 - 86, 1. 4]

DEFENDANT‘S INSTRUCTION D ° -

The court lnstructs the Jury that probable cause, as that
term is used in these lnstructlons means the knowledge of
such facts and circumstances, as woﬁld cause a reasonable persén
to believe that théwteréon charged is gﬁilty;' It is not
necessary that the person charged be guilty beyond reasonable

doubt, but only that there is probable cause to believg his

guilt.

[Tr. p. 79, 1. 8 - 1. 16}
PLAINTIFF'S OBJECTION
MR. WOOD: The plaintiff by counsel objects.to the!

giving of Instruction D on the ground that the jury could infér

from this that the opinion or belief of the person bringing
the charge would be sufficient to establish probable cause |
I

Y e . i '
which is not the case, actually it is whether a person is |

acting reasonably and prudently under the facts and circumstaﬁces

then and there existing at the time the incident occurred,

l
{
and therefore this is an incomplete statement of what is a l
F

definition of probable cause. !

‘1
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DEFENDANT'S INSTRUCTION E

The Court instrtcts the jury j,hat malicz, a3 that term is used
in these instructions, mcans hatred, revenge, personal spile, ill
will, am.urc. to injure the plaintiff oz 3 waalen or_‘.villful disregazd ‘
cf the riglits of the pleintiff, however, il canzot be presumed or in-

ferred from a mere mistake,

[Tr. pp- 79, 1. 22 - 80, 1. 4]

DEFENDANT'S OBJECTION

MR. ROSERBERGER: The defendants by counsel except |
to the action of the court in refusing to give Instruction E
on the ground that this is a definition of malice which would .

|
be applicable to the facts and circumstances in this case, and

we agree that there is noveVidehce of actual malice but since
the case is going to the jury and since the plaintiff could

only recover on a proof of actual malice the instruction

should be given as it is substantially taken from Gaut v. Pyles.

[Tr. p. 86, 1. 5 - 1. 10]

DEFENDANT'S INSTRUCTION F

The court instructs the jury that if you believe from.
the evidence that the defendant, Bonnie Tate Cocke, had
knowledge of such facts and circﬁmstances,as would cause a
reasonéble person to believe that the plaintiff was guilty
of the charge made against her, then you shall return yoﬁr

verdict in favor of the defendants.

-77-
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[Tr. p. 80, 1. 7 - 1. 15]

PLAINTIFF's OBJECTION

- MR. WOOD: The plaintiff by counsel objects to the
giving of Instruction F on the ground that. the jury can infer'
from thlS that if Bonnle Tate Cocke belleved or had the oplnlo

that the plaintiff was gullty of conceallnn merchandloe then

she had probable cause which is not the definition of probablel

cause, a proper legal definition, that her knowledge or belief
alone is not enough to establish probable cause. It is what

a reasonable person would be doing tnder the facts and circum-

stances then and there existing.

[Tr. p. 86, 1. 11 - 1. 16]

DEFENDANT'S INSTRUCTION G ‘

The court instructé the jury that ifvyou believe from
the evidence that the controlling motive of the defendant,
Bonnie Tate Cocke, was to protect the merchandise of her
employer, and to enforce the criminal laws, without pergonal
animosity against the plaintiff, then you‘shail return your

verdict in favor of the plaintiff --

[PTr. p. 81, 1. 10 - 1. 20])

PLAINTIFF'S OBJECTION

-

MR. WOOD: Again, the plaintiff by counsel objects ||

=

to the giving of Instruction G on the ground that the jury cany




infer that they can find probable cauéé solely from the opinioL

13 or belief of Bonnie Tate Cocke that she was trying to protect%
14 thejmerchandise of her employér. It is stated in Giant v. Pi
15 that the belief of a witness is not probable cause, it is E

16 whether she was acting ih a prudent and feasonable mannef undé%
17 the facts and circumstances then and there existing and this ¥
18 ,inskruction will mistalenly lead the jury to believe that if F
19 Bonhie Cocke had the belief that was sufficient for them to = .
. %

20 find Zor the defendant . ;

DEFENDANT'S INSTRUCTION H

The Court instracts the jury that even if you believe from the
evidence that the Cefandaat, Bennie T. Tocke, was m=r2ly mistaken

in her belief that the plaintiff was guilty as charged, then you should

rcturn your verlict in favor of the defondant s,

[Tr. p. 82, 1. 2 - 1. 7]

DEFENDANT'S OBJECTION

2 | MR. ROSENBERGER: The defendants by counsel object
3 and except to the action of the court in refusing H on the

4 gr?und that if the defendant Cocke merely made a mistake |

5 infher belief that the person was guilty as charged, then

6 she would not be liable for insulting words or for malicious

7 prosecution.
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lcourt in particular that malice in this case may be inferred

action the jury returned a verdict against the defendants on.

(Tr. pp. 88, 1. 1 - 89, 1. 2]

- MOTION TO SET ASIDE THE VERDICT

MR. ROSENBERGER:' If Ybﬁr Honoirﬁleaée, the defendants
by counsel move the court to set aside the verdict of the jury
and to render’judgment for the defendants non absente verdicto
or, in the alternative, to grant the defehdants a new trial
on_the ground that the verdict is éontrary.to the law and the
e§iden¢e and without evidence to support it; for the action of
the court in failing to require the plaintiff to elect which
of the causes of action that it would prosecute; for failure
to strike the evidence at the conclusion of all the evidence;
for the action of the court in giving Plaintiff's Instructions
1, 2, 3, 4 and 5, and for the action of the court in réfusing

Defendants' Instructions C, E and H; and for the ruling of the

from the uttering of the words or from a failure to prove

probable cause; and on the further ground that this is a general

verdict and it cannot be determined which of the causes of

It points up the point that we made at the beginning of the

il

trial that there should be a separation of the causes of action.

THE COURT: The court.isvof the opinion that those T

matters were considered at the time of the trial and the COurtf

ii

gave the best ruling it could at the time, so I am going to

i enter up -- I will overrule your motion and enter up the jury

verdict for the plaintiff in the sum of $1500.00. .

J.
MR. ROSENBERGER: Your Honor, defendants by counseli




1 jlrespectfully object and excépt for the reasons stated.

THE COURT: All right.

ORDER REFLECTING JURY'S VERDICT

This day came the parties, by théi_r attorneys; and the defendants
having heretofore filed their responsive pleadings, the plaintiff replies
generally thereto and prays that the same be inquired of by tﬁe_ country, and
the defendants likewise, and thereupon said parties demanding a jury, there
came a jury, to-wit: Dorothea Fuller, M.rs. Garland M. Gay, Andrew C.
Graves, Clarence J’effereon, "Henry A. McCormick, Langston Walker and
James S. Lewis, who, having been duly‘éummonsed, selected, tried and
sworn, according to law, the plaintiff, in the absen;:e of the jury, moved tﬁe
Court to amend her mofion for judgment by withdrawing clause 2 (b) relating
to slander; clause 2 (c) relating to unlawfui detention of the plaintiff and
clause 2 (e), relating to false arrest, and the allegation relative to punitive
damages, and fhe motion was granted and the motion for judgment amended
accordingly; and thereupon the defendants, by their attorney, moved

the Court to require the plaintiff to elect which of the two causes of action

;alleged in the motion for judgment' she will pursue, for the reason that the

i
b

gseveral alleged causes of action involve more than one right and different

ékinds of proof against different parties, which will result in confusion at the

|
itrial and thereupon the plaintiff, by counsel, took a non-suit as to the defen-

dant, Harry E. Anderson, and thereupon the Court overruled the motion of
i




il
it

tth; defendants to réqﬁiré the plaintiff to elect and the de[en'dants?, by their

| attorney. duly objected and excepted for the reasons etated and thereupon
the evxdence havxug bc.en heard in full, the defendants. by their attorney,
moved t‘me Court to strike the evxdcnce on the groundu that it is not sufficient

toxsupport a verdict for tae piaintiff zyainst the defendants, as a matter of

law, as the evidence failed to prove actual malice on the part of the defendant, .

| Bonnie Tate Cocke, and since the occasion was one of qualified privilege, shd;’

is not eniitled to recover darnages against the defendants and there was no

proof of malice to support 2 verdict for malicious prosecution and all of the

W

cre‘vdible evidence. Showe_d that the defendant, Bonnie Tate Cocke, had probabl
i cause for charoma the plaintiff with taking possession of the slacka, with the
intent of converting them to her own use, without paying the full- purchase
price, and that the defendant, Bonnie Tate Cocke, was not motivated by
malice, which motion the Court over.ruled. and the defendants, by their at-
torney, duly objected.and excepted; and the edid jury, having heard arguments
of counsel and received the instructions of the Court, were sent to their room
to consﬁlt and consider their verdict and after sométime returned into Court
and presented their verdict written on a blank sheet of paper in thé words and
i figures following, to-wit: "We, the jury, on the issues joined, find for the
plaintiff, Daisy Milier Tweedy, against both defendants and fix damages at
$1,500.00, Claretxce Jefferson, Foreman."

VWHEXREUPON, the 'deie_ndants. by their attorney, moved the Court

to eet aside the verdict of the jury and to render judgment for the defendants

non obstante veredicto or, in the alternative, to grant the defendants a new

~7¢-




F trial; on the grounds that the verdict is contrary to the law and the evidence
.and witbouf eviden;c to 'support it; for the -action of the Court in refusing to
réq\iire theblaintiﬂ to ele'é.t vi/hich of the tw6 alleggd causes of action.ehe
would pursue; fo;- ghg actiéx; c;:f the Court in refusing to strike the evidence at

the conclusion of all of the evidence; for the action of the Court in granting

plaintiff's Instrgc.tioné 1, 2, 3, 4 and 5 and for refusing defendants’' Instructipns
C, £ andH, and it ie impossible to tell whether the jury returned a verdict
on the alleged action for maulting words under the statute ér for the alleged
cause of action for malicious prosécution, which motion the Court overruled,
and it is considered by _the Court that the plaintiff, Daisy Mllier Tweedy, re-|
c'oﬁer'of the d-cfc.:‘ndants. J. C. Penney Company, inc. and Bonnie Tate Cocke
tfxé sgum of $1, 500, 60, wi_th‘ihterest thercon from April 29, 1974, and her

costs in this behalf expended, and thé defendants, by their attorney, duiy

objected and excepted for the reasons stated,

MOTION TO VACATE JUDGMENT

N

Filed May 1, 1974
‘ The defendants, by counsel, move the Couit to vacate the judgment
. rendered herein in favor of the plaintiff against the defendants in the amount

i of $1,500,00 on April 29, 1974, so as to considar the reasons, stated by the

defendants in wwriting, for setting aside the verdict and rendering judgment |

 for the defendants non obstante veredicto, or, in the alternative, to grant the

h defendants a new trial,




ORDER VACATING JUDGMENT

L U_ " Filed Mayﬂls,_1974f,i

On 'mofiph,,of‘fhe defendants,. by cduhsel, ~an:d 1t appearing to the
Coﬁﬂ: p‘i-op-e.‘: r.:in all 're;spe;_,_ct:sv _,.soE to .c.lo ’ the jﬁ‘;i’gment”;;ndere d-in :favor_ of the
plaintiff against the defendants in the amount of $1, 500, 00 on April 29, 1974
is vacated,. and the Court ta};els the moti;m of the defendants‘ for a judgment

non obstante veredicto, or for a new trial, under advisement, and this Orde

is entered after due notice to counsel for the plaintiff.,

OPINION OF COURT

Dated July 17, 1974

The above case is before the Court on a motion to
set a jurys verdict aside in favor of the plaintiff in the
amount of $1,500.00, against the defendants. The case was
submitted to the jury on the questions of insulting words
and malicious prosecution. The Court, inter alia, instructed
‘the jury that malice had to be proven and that same may be
inferred from the utterance of insulting words and from
want of probable cause. The Court refused the defendant's
instruction that actual malice must be proven against the
defendants and further that the defendant, :irs. Cocke, had
a qualified privilege to make the accusation. ‘

The facts have to be taken in the light most favor-
able to the plaintiff since she recovered a verdict. Very"
briefly, the plaintiff entered Penney Store and took several
garments into a dressing room in order to try them on. The
dressing room had a draw curtain in front that was not fully

closed. The plaintiff did not try on the first garment
but folded them and put them on top of her large handbag
on the floor. The defendant Mrs. Cocke noticed the gar-
ments on the floor on top of her bag and accused her of
attempting to steal the merchandise. She was directed
to go to the office where the manager told her that a
warrant would be issued for her arrest. This was done
and at the trial it was dismissed.




The question is whether or not the defendant Mrs.
Cocke had a qualified privilege to the plalntlff to make
the statement she d1d?

: Counsel for the plaintiff cites the case of
M. Rosenberq & Sons v. Kraft, 182 va. 512 526 (1944),
_in which it was- stated as follows:: '

"A pr1v11eged occas1on is...an
-occasion where the person who makes
a communication has an interest or
a duty, legal, social, or moral, to
make it to the person to whom it is
made, and the person to whom it is so
made has a corresponding interest or
duty to receive it. This reciprocity
is essential." :

Counsel for defendant cites the case of Rbeenberg.
V. Mason, 157 va. 217, (1931), at. page 348, which is as
follows: S ' ' ‘

"(22) Where the occasion is

~qualifiedly privileged the words
spoken are not actionable, even-
though untrue and defamatory,

unless the scope of the privilege

of the occasion is exceeded or the
words are spoken with actual malice;
and in such cases the burden is upon
the plaintiff to prove that the words
were spoken with actual malice. ,
Chaffin v. Lynch, 83 va. 106, 1 S.E.
803 and 1d., 84 va. 884, 886, 6 S.E.
474; Brown v. Norfolk & W.Ry. Co., 100
Va. 619, 42 S.E. 664; 60 L.R.A. 472;
Chalkley v. Atlantic Coast Line R,Co,,
150 va. 301, 143 S.E. 631; Powell v.
Young, 151 va. 985, 144 S.E. 624
(opinion on rehearing), 151 va. 1003,
145 s.E. 731; Chesapeake Ferry Co. v.
Hudgins, 155 va. 874, 156 S.E. 429.

(23)° The evidence shows as a
matter of law that the occasion
was privileged**x v




Neither of the defendants cited any Virginia case
in which the same identical factual situation ‘is' present
as in the case before.the Court. In the case of Aylor v.
Gibbs, 143 Va. 644 (1925), the guestion .of qualified
privileges was before the: Court. The Court there stated
that whether an occasion is privileged, qualified, or
absolute, is a. question .for the Court. In that case the
plaintiff sued the defendant for-making-false accusations
to him concerning the theft of funds. There was no
employer-employee relationship. The Court there instruct-
ed the jury that the occasion in which the words were
uttered was one of qualified privilege. 1In the case of
Peoples Insurance Company v. Talley, 166 va. 464, (1936)

. the question of gualified privilege was there discussed
in which the Court stated that where the utterance is
one of qualified privilege that in order for the plain-
tiff to recover, the statements must be uttered with
malice.

Tn the case of Crawford and Company V. Graves,
199%~Va.. 495 (1967),_ the Court quoted the Axlor case,
supra, at page 499 as follows: C

" [Wlhen the words complained of are
uttered upon an occasion of gualified
privilege, then in order to recover it
.must appear from the evidence that the
language used was disproportioned in
strength and violence to the occasion,
or went beyond the exigency of the
occasion, or that the occasion was
abused to gratify the ill will of the
defendant:; in other words, that the
defendant was acting from actual malice.
Strong and violent language or insinua-
tions disproportionate to the occasion
may raise an inference of mailce and
thus lose the privilege that might
otherwise attach to the occasion.,"

: In the case of Ridgeway v. Safeway Stores, Inc.,
D. C. Vva. (1948), 139 Fed., Supp. 290, the Court applying
Virginia law had the question as to an employee accusing a
customer of failing to pay for an item. The factual situa-
tion is somewhat similar to that before the Court and on
page 293 stated as follows:
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"The authorities seem to hold
rather uniformly that a communication
made in good faith by any person in
discharge of his duty is qualifiedly
privileged and there can be no recovery
for such communication unless the lang-
unage .used. is disproportionate in strength.
and violence to the occasion or unless. the
language used goes beyond the requirements
of the ‘occasion or is uttered with actual
malice. Aylor v. Gibbs, 143 va. 644, 129
S.E. 696; Montgomery Ward and Company V.
Watson;, 4 Cir., 55 F24 184; Krogex Grocery
and Baking Company . Yount, 8 Cir., 66 F.
2d 700, 701, 92 A.L.R. 1166."

'....[4] Some contention is made by
the plaintiff that the communicati~n made
by the- checker was actionable per se and
that therefore the rule of privileged com-
munications could have no application to
this case and therefore no malice need be
‘shown. 1In view of the language used by
the Circuit Court of Appeals for this
Circuit, in the case of Montgomery Ward
and Company V. Watson, supra, I am unable
to agree with this contention. 1In that
case at page 187, Judge Parker said:

'***_, In the case of a publication
not pr1V1leged of words actionable per se,
malice need not be shown, but is implied
in law from the publication itself. In
the case of a privileged communication,
however , express malice as. distinguished
from malice in law must be shown; that is
to say, 1f the occasion be privileged, the
plaintiff may not recovex, although he
proves that defendant used language action-
able per se and that same was false, unless
he goes further and shows that in using
same defendant was moved by actual malice,
such as ill will, spite; grudge, or some
ulterior motive.***" (emphasis supplied)
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""[5] Before carefully examlnlng the
-.cases here cited there was some question
.din  my mind whether -the rule concerning
privileged communications between customer

. and..employee, as in this case, is the same
as in the case between an employer and .
employee. Kroger Grocery. and; Baking :Com-
pany v. Yount, supra, covers the precise
point. That case arose in Missouri and

- cited Montgomery Ward and Company v. Watson,
supra, which was an appeal to the United

- States. Circuit Court of Appeals for the
Fourth Circuit. The last mentioned case
was an appeal from West Virginia, and dealt
with an employer and employee. The instant
case occurred in Virgina and turning to
Aylor v. Gibbs, supra, decided by the
Vlrglnla Court, it will be observed that
the communication was between parties

" having no employer and employee nor employee

. and customer relationship. It would thus
-appear that the three cases considered
together answer fully that question. ' Hence
‘it is seen that in determining whether the
"communication is qualifiedly privileged,
it is necessary to consider the occasion
or circumstances rather than the status
or relationship between the parties.”

In the case of May Department Stores Company, Inc.
v. Devercelli, et al, D.C., 314 A. 24 767, (1973), which
is factually similar to the case before the Court, the
Court there applying Virginia law had the Questlon as to
conditional privilege before it.

In that case it was an action to recover for false
imprisonment, slander arising out of apprehension and
detention of the plaintiff by store detectives suspecting
him of concealing the merchandise. The Court stated at
- page 773, as follows: '

"[8] Appellant also contends that its
motion for a directed verdict on this count
should have been granted as a matter of law.
In support of the motion it argues that the
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words were spoken under circumstances pro-
viding a qualified privilege and that no

. effort was made to prove actual malice in this
regard - which would then become an essential
element to -such a cause of action. We agree.
As to what constitutes a privileged occasion,
the Virginia Supreme Court of Appeals has
quoteéd ‘with -approval from Newell on-Slander
and Libel 24 ed. at 388 as follows:.

'A privileged communication is one made
in good faith upon any subject matter in
which the party communicating has an interest
‘or in reference to which he has, or honestly
believes he has, a duty, to a person having
a corresponding interest or duty, and which
contains matter which without the occasion
upon which it is made, would be defamatory
and actionable.' : '

Peoples Life Ins. Co. of Washington, D.C.

v. Talley, 166 Va. 464, 186 S.E. 42,44 (1936) .
See. also Marsh v. Commercial and Savings Bank
of Winchester, 265 F.Supp. 614,621 (WDhva.l967)
‘and Flowers v. Zayre Corp., 286 F. Supp. 119
(s.c.1968), which, as here, involved a store's
security officer. Also Ridgeway v. Safeway
Stores, Inc., 139 F. Supp. 290 (E.D.Va.l1948),
‘which involved remarks by a store employee o
to a suspected shoplifter. We hold that

the insulting words here, as in the fore-
'going authorities, were uttered under
circumstances providing appellant a

qualified privilege."

".... The Virginia Court held in
both Marsh, supra 265 F.Supp. at 612
and Talley, supra 186 S.E. at 44, that
although the question of whether the
store employees acted with malice
ordinarily is one of fact for the jury
that when the communication is privileged
there can be no recovery unless there is
evidence from which a jury may fairly
conclude there was malice in the utter-
ance of the words.
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However, appellee failed to offer
extrinsic evidence to prove actual malice
as to the so=-called insulting words. We
fail to find any evidence in the recoxrd
of malice being involved in this part of
the questioning. In this respect it has
been said that on an occasion of quali-
fied privilege '...if the language of the
communication, and the circumstances
attending its publication by the defen-
dant are as consistent with the nonexistence
of malice as with its existence, there is
no issue for the jury, and it is the duty
of the trial court to direct a verxdict
for the defendant.' ©National Disabled
Soldiexrs' Leagque v. Haan, 55 App.D.C.
243, 248-249, 4 F.2d 436,441-442 (1925),
guoted with approval in Marsh, supra.

To the same effect, see Kroger Grocery &
Baking Co. v. Yount, 66 F. 2d 700 (8th.
Cir. 1933)

It appears to the Court that the defendant Cocke
in the case before the Court had a qualified privilege
to make the communication. The plaintiff was a party to
the occasion and had a corresponding interest to receive
it. There was reciprocity. Had the defendant Cocke
made the statement to some third party it would not have
been privileged. The Court is of the opinion that the
instruction that malice may be inferred from the spoken
word was in error. That in order to recover in the case
before the Court, actual malice must be proven, such as
i1l will, spite, grudge, or some ulterior motive. It
is, therefore, the opinion of the Court that this consti-
tuted prejudicial error and the defendants should be
entitled to a new trial.

The next question to be considered is whether the
words spoken by the defendant Cocke were of such character
and nature as to submit the question of malice to the jury?

It is stated in Peoples Life Insurance Company,
supra, on page 4692 as follows: ’

‘"It is well recognized that when the

words complained of are uttered upon an
occasion of qualified privilege, then in
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order to recover it must appear from the
evidence that the language used was
disproportioned in strength and violence
to the occasion, or went beyond the
exigency of the occasion, or that the
occasion was abused to gratify the ill
will of the defendant; in other worxds,
that the defendant was acting from actual
malice. Strong and violent language or
insinuations disproportionate to the
occasion may raise an inference of malice
and thus lose the privilege which might

otherwise attach to the occasion. Ramsay
"v. Harrison, supra [119 Va. 682, 89 S.E.

977}: Vaughan v. Lytton, 126 va. 671, 101
S.E. 865; Robinson v. Van Auken, 190 Mass.
161, 76 N.E. 601. Aylor v. Gibbs, Supra.

In Chalkley v. Atlantic Coast Line
R. Co., 150 va. 301, 143 S.E. 631, 632,
it is said: ' B :

[7] Generally, of course, malice is a
guestion of fact to bé submitted to a jury,
"but where the communication is privileged,
unless there is. evidence from which a jury
may fairly conclude that there was malice,
there can be no recovery. -

[8] It is said in National Disabled
Soldiers' Leaque v. Haan, 55 App. D.C. 243,
4 F. (2d) [436] 441, that 'if the ' :
plaintiff fails to offer evidence of an
extrinsic character to prove actual malice
on the. part of the defendant, in the public-
ation of a libel on a qualifiedly privileged
occasion, and if the language of the communi-
cation and the. circumstances attending its
publication by the defendant are as consistent
with the non-existence of malice as-with its
existence, there is no issue for the jury,
and it is the duty of the trial court to
direct a verdict for the defendant.'"”




In the evidence in the case before the Court,
the defendant Cocke did not know the plaintiff, had
never had any prior dealings with her, and made the
statement to her in the course of her employment.
There was no evidence of malice or ill-feeling. She
had a duty to protect her employer's merchandise and
there is no evidence that the language was violent or
disproportionate to the occasion which may give rise
to an inference of malice. Where the language was
not disproportionate to the occasion and consistent
with the non-existance of malice, the Court has the
duty to enter summary judgment and not submit the
matter to the jury. The Court is of the opinion that
as a matter of law the facts in the case before the Court
do not constitute actual malice since there was no proof
of ill-will, hatered or actual malice. The Court is of
the opinicn that there was insufficient evidence to
submit the guestion to the jury. The Court will set
aside the jury's verdict and enter a final judgment
for the defendants.

‘Please prepare an order and have same properly
endorsed and submit to the Court for entrance.

FINAL ORDER OF COURT

Entered July 24, 1974

Tlﬁs day came the parties, by their z**orneys, and the Court having
maturely considered the motion of the defendanfs for =« judgment non obstante .
veredicto, or, in the alternative, to grant the defendaﬁts a new frial, took
time to consider thereof, and counsel for both.'parties héving heretofore filed
memoranda in this matter and the Court having considered the same, and now
being of opinion that it is proper in all respects so to do, for the reasons stated.
in the memorandum opinion of the Court, which is filed herewith and incorporated

herein by reference, the Court doth sustain the motion of the defendants, and it




is Considered by the Court that the plaintiff take nothing by her motion for
judgment, but for her false clamor, be in mercy, etc., and the defendants go
thereof without day and recover against the plaintiff their costs by them about

their defense in this behalf expended, ahd'the--pl'aintiff » by her attorney, duly

objects and excepts.

APPELLANT'S ASSIGNMENTS OF ERROR’

Counsel for Daisy Miller Tweedy, plaintiff, hereby ines
notice of appeal to the Sﬁpreme‘Court of Virginia from a final
judgment herein entéred on July 24, 1974. Daisy M. Tweedy does hereby
set forth her assignment of errors as follows:

1. The Court erred in sétting'aside the jury verdict for
the pléintiff and entering a final judgment for defendants, J. C.:
Penney Coﬁpany, Inc.vand Bonnie Tate Cbcke. | |

2. The Court erfed in‘hdiding that defendanﬁ.Bonnie Tate
Cocke had a qualified privilege to make'the éommunicatidn to plaintiff
under the.circumstances of this case.

3. The»Court erred in holding that plaintiff, in order
to recover in this case, must prove actual malice.

4. The Court erred in‘granting plaintiff's instruction 1.

5. The Court erred in refusing plaintiff's instructions
1-A and 1-B. | |

6. The Court erred in gfantiné defendants' instructions
B, D, F and G.

7. The Court erred in ruling as a matter of law.that
there was insufficient evidence to submit the issue of actual malice

to the jury.
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A written transcript of the testimony of the_trial is

to be hereinafter filed.

APPELLEE'S ASSIGNMENTS OF ERROR

TAKL NGTICE, that pursuant to Rule 5:6 of the Kules of the
Supreme Court of Virginia, the defendants in thé case of Daisy Miller

Tweedy vo J. C. Penncy Company, Inc, «nd Loanle Tate Cocke file their

assiguments of cross-error, a8 follows:

(1) The acticn of the Court in refusing to require the plzintiff
to cloct which of the two causes of aciion alieged in thic motion
for judgment she would pursuc;

(2) The action of the Court In granting plaintifif's Inatructions
1, 2, 2, 4 and 5; and

(3) The action of the Court in refusing defendants' Instructions
C, E and H, '
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