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MOTION FOR JUDGMENT 

Filed February 2, 1973 

Your µlab1ti£f, Daisy Miller n~ccdy, moves the Court 

fol" jud3;!:12nt ag.nin:.;t the defendant~, J. c. Penney Cor.1pD.ay, Inc., 

Harry £. An<lersor1, Jack l1ne:;s<lnle and 2onnic Ttitc Cocke, j cintly 

ancl severally, on the grounds and for the .:.r.iounts hereinafter 

set forth: 

1. On October 14, 1972, at approximately 9:30 a. m., 

plaintiff was a customer at a store located at Pittman Plaza, 
I .. ynch1:m:q;, Vil.·gin:La, owru:d end op:?J:c'.1.tcd by tb~ def<:?ndant, J. C. 

Penney Con~p<1ny, Inc. 

2. At said time and place in the presence of other 

customers and perso:is all said ·cfofendunts ( e.) said words to 

plaintiff which from their usual construction and common 

acceptation arc construed as insults and tend to violence and 

breach of the peace; (b) slendered plaintiff by falsely accusing 

her of t·iilfully concealing li~:::rchan<lise belongJ.ng to defendant, 

J. C. Penney Comp.nny, Inc. ; ( c) unlrm£ully de t&ined plaintiff 

in a small room on cieien<lnnt's, J. C. Penney's·; pr(.-'l1lises, after 

plaintif £ had expressed her cbsire to leave s~.id premises; 

(d) maliciously and wilfully, wi-thout probable cause, caused 

a criminal warrant to b? ·.issued against plaintiff, f<::.lsely 

charging pl3i:itiff with violating Section 18.1-126 of the Code 

F 'Ti . i 19 C) ~. o_ \i r3J.~~-a, _ u, cs a~endcd, which ~.;arrant u.:-1s dismissed by 

the Municipal Co~rt for the City of Lynchburr~; and (a) mulicicu.sly 

·and falsely had pl:Jintiff nr;:estcd and imprisoned. 

-/-



3. By re3son of such afore::;ai<l \·1ords and conduct by 

all of sc'.lid defr~nc:.'.lats, jointly c.nd ~cverally, plnintiif has 

su.Eforcd severe pi1ysicai ancl emotional ha-rm to her person, 

d'1mage to her reputation, and has been and is subjected to 

humiliation, crnba::cr.:::.ssment, infamy and disgrace. 

Wl:IEREFO:ill-, your plaintiff moves the Court for judgment 

against· the defer.c!~1nts and each of them, jointly and severally, 

in the amount ·of $2 5, 000. 00 compensCl. tor.y damages and $25, 000. 00 

- Jiunitive damages. 

RESPONSE 

Filed February 26, 1973 

Come now J. C. Penney Corapnny, _Inc., Harry E. Anderson, Jack 

Ragsdale and·Bonnio Tate Cocke, by counsel, and respond to the 

motion for j udgr.-:ent filed by the plaintiff as follows: 

(1) The statements and allegations contained in paragraphs 

1, 2 and 3 are denied. 

(2) The motion for judgment fails to state a cause of action. 
I 

(3) The causes of action alleged in tho r.1otion for j udgmcnt 

arc barred by the Statute of Linit~tions. 

(4) The defendants have no knowledge as to the incident in 

question but, if justified by the cvi<lence, will rely u;>on the 

defenses of justification, truth and privilege. 

(5) Each and every statement and allceation contnined in the 

motion. for judgment, except those expressly herein admitted, ~re 

denied. 

- ,;/_ -



. ,.\ 

AMENDED GROUNDS OF DEFENSE - . 
Filed May 21, 1973 

. ·.· 

Cornes now J. C. Penney Company• Inc., Harry E-. Anderson, Jack 

Ragsdale ap.d ilionnie Tate Cock~, by counsel, and respond to the 

r..lotion for judgment filed by the plai~tif f as follows: 

(1) The state~ents and allegations contained in paragraphs 

l, Z and 3 are denied. 

{2) The motion for judgraont fails to state a cause of action. 

(J) The causes of action alleged in the motion for judgment 

are barred by the Statute of Limitations. 

(4) The defendants will rely upon tho defenses of justification. 

truth and privilege and, in addition thereto, will rely upon the 

defense that the defendants had at the time of such arrest probable 

cause to believe that. the plaintiff committecl willful concealment 

of goods or merchandise within the meaning of Section 18.1-127 of 

the Code of Virginia of 1950, as amended. 

(5) Each and every statement and allegation contained in the 

motion for judgment, except those expressly herein admitted, are 

denied. 
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[Tr. pp. 3, 1. 20 - 5, 1. 8) 

AMENDED MOTION FOR JUDGMENT 

Plai11tiff, Daisy Miller Tweedy, by counsE71 :~ ii . lffi. 1JOOD: 

22 ·111 stipulates that she is withdrawing for consideration by this. : 

,, court and the jury, \1hich has been s\;..orn, counts in Para~raphs 
Z3 lj 

:i 2-B slander,· 2-C; unlawful detention; and 2-E, raalicious arrest 
I, J 

24 '.I 

!\and imprisonment. Plaintiff 'will only proffer proof on 
25 :1 , . . 

i! Counts 2-A, words and insults, and D, malicious-,prosecution. 
Ii 

t ' I think that is. -- excuse me, 'also we will not attempt to 

2 prove any punitive damages. 

3 THE COURT: . Of course,. on that recent case you 

4 have to prove actual 

t: 
I 

I' 
l 

lfow, 
I 

5 MR. WOOD: There is no question of punitive damages 

6 in this case .. 

7 
. ,_ 

THE COURT: All right. 

8 :tv.IR. ROSEHBERGER: I understand then, Hr. Wood, that 

9 you are in effect amending your motion for judgment to omit 

10 Paragraph 2-B, Paragraph 2-C, and ~- Paragraph 2-B deals with 

11 falsely accusing of wilfully coi:1cealing merchandise 

12 HR. HOOD: Slander. I don't think I can go under 

13 either theory. 

14 

15 

16 

MR. ROSr:mmRGER: So you are .::imen<ling your notion 

to withdraw Paragraph 2-B dealing llith slander, Paragraph 2-C 

I unlawful detention, and Paragraph 2-E malicious and false 

17 1 arrest. 

18 lfil. WOOD: Yes. 

19 MR. ROSEi:JBERGER: And you are at:iending it so as to 

20 I eliminate the claira of $25, 000. 00 for punitive datt.ages and 

21 !I you taake no clair.1 for punitive danages. 
11 

- t/ -



22 

23 

24 

25 

1 

~ . ' . 
. ' 

HR. WOOD: . That is. right. 
~ • < ... • •• 

, . 

. l~. ROSE~iBERG~R: That is. on the basis that you acloft 

.there is no actu?l mal_ice --
• .. .,_ • ~I . ~ J .. · ·•·. 

i 

tffi. WOOD: I am not going to admit anything. I just 

say we are not asking for punitive damages, we won't offer 
. ·• 

2 an instruction on it. 

3 MR. ROSEUBERGER: We have no objection .to- the 

4 amendraent. Am I correct in saying that is what you are doing , 
I· 

5 you are amending your motion? 

6 

7 

HR. WOOD: I am not going to offer any proof on it.; 

THE COURT: It just raeans there are only two left 

8 that evidence will be offered on and considere<l_Q.D.. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

[Tr • pp • 5 , 1. · 9 - 9 , 1. 1 ; 10 , 1. 16 - 1. 18 ] 

MOTION TO ELECT 

HR. ROSENBERGER: You~ Honor, the defendants by 11 
I 
I 

counsel in following the motion filed en Friday ask the court j 

to require the plaintiff to elect which of the two causes ll 

11

1,·. of action g.J.J.~g~d in the motion for j udgfilent she will pursue, 

because those two involve more than gp~ right and different Ii 

kinds of proof against different persons which will result in Ii 
confusion at the trial both in the way of evidence and also 

ii 
:1 

L 
p 

b'ec~mse of the different parties involved. 

THE COURT: tfaat is your position on that, Mr. 

- .s--

!I 
'I 

" I 

Wood? 
I! 



18 ji l·ffi.. WOOD: Well, Judge, the case he cited, Daniels v. 
I 

I 

19 i Truck Got:pany, was one that. included a tort and one is express:· 

20 · ! warranty· and one is unlawful repossession which clearly would , 

21 I be different circumstances and different evidence to be consid~re 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

l5 

16 

17 

18 

19 

I 
20 

11 21 
11 

22 
I 

23 I; 

!I 

that we have to prove more than malicious prosecution is 
·• 

malice. Malice can be inferred if the jury believe that the 

defendants or any one of them or the defendants lacked probable 

cause in bringing this action against my client l-1rs. Tweedy, 

and probable cause is really the issue in both of them. The 

statute gives the defendants inll:lunity if the jury believes 

they had probable cause to institute this warrant against H=s. 

· Tweedy for con~ealoent .and it will also be a bar· to the action 

of mali~ious prosecution if they think they had probable cause. 

So I would say that there certainly wouldn't be anything 

confusing about it and it would be helpful and expedite this 

case and keep it frora being tried twice -- in fact, I am not 

sure you can try it twice, if you lost on one I think you 

would be bound by it. 

THE COURT: Of course, ·this case was filed about 

eighteen months ago and the response was filed at that time, 

and here at 3:00 o'clock on Friday afternoon when -it is going 

to be tried· on Honday you filed a motion which I don't think 

is a timely motion, it should have been filed earlier. In 

Duncan, 214 Virginia, I don't know if the question was raised 

itself, it said (reading citation) 

l-1R. WOOD: In that case of Weatherford v. Burchette 

there was insulting words and slander and malicious --



24 

25 

.1 

2 

3 

4 

5. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15. 

16 

17 

I 18 

I 
19 

I. 20 

. I 21 
I 

22 
I 

23 1, 

ii 
24 Ii 

:1 

25 ll 

. . ~ , 
ii 

1-
THE COURT: .I will ~vcrrule the notion~: 

HR. ROSENBERGER: I cited that earlicr,.in the case 

of Standard Products '\J· Woolqridr;e in 214 Virginia 77_6 the· I 
court -conunented on the Daniels case --

THE COURT: I read that three times and I can't 

understand it. 

MR. ROSENBERGER: It makes it pretty clear in the , 
.. 

last sentence on Page 481 "Ue did not permit the enjoinder 

in Daniels because the causes of action were unrelated". 

In other words, this is the same thing here, insulting words 

and malicious prosecution. 

THE COURT: They were related. 

MR. ROSENBERGER: But they were for different 

causes. 

THE COURT: Do you think it should be brought in 

on one and then brought in on the other? 

MR. ROSENBERGER: Apparently so. The court said j, 
ii they ·were unrelated and involved more than one right and 
lj 

I· ,, different kinds of proof against different persons which 

would result in confusion at the trial. Now, I contemplate !: 
;l 
I we are going to get into the question that this charge agains~ 

her was dismissed, I don't think that that will be omitted, 

and I move nm'1 to exclude that evidence because even if it 

!! ,, 
!i 

:1 
!1 
q 
:1 
'I were dismissed we are not precluded from showing that we had ! 

probable cause to believe it ·was coramitted. We don't have 
:1. 

to prove it beyond a reasonable doubt at the trial, the bur<lel) 
I: 

is on the cor.tnonuealth to prove it beyond a 'reasonable doubt, 1· 
l 

- 7-



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 I 

1, 22 

23 !1 
I 

24 I 

I 
25 I 

. 1 fl 

so I think that would be unrelated and irmnaterial. Now, 

that has to do with the malicious prosecution and, you see, 

we get this involved in the question of insulting words 

and it will involve different kinds of proof when you get 

around to instructions 

THE COURT: Why wasn't the question raised until 

the day before the trial? 

HR. ROSEHBERGER: Frankly, I didn't file a responsive 

pleading in the case and when I got to working on instructions 

then I found out what the problem uould be on the instructio:is 

and then the misjoinder and causes·of action. He has sued 

the Penney Conpany,· and a manager and a clerk and you have 

three different parties. Now, I will admit that what the clerk 

did would'be binding on the J .. c. Penney Company because it 

was a qualified privilege as Hr. Wood recognizes, she was 

protecting under her employoent the property of the store. 

HR. WOOD: I don~.t think whether it was a qualified 

privilege 

HR. ROSENBERGER: You said it was a question.of 

malice but that wouldn't bind i-rr. Anderson. You have a cor::::iinatim 

of causes of action, you have three different parties and 

it is going to be very difficult and confusing and it would be 

prejudicial 

THE COURT: In other ·words, the clerk's action 

wouldn' t be binding on the manager but it 't·muld be binding O:l 

the company. · JI 

11 

- 8-



16 :1 

17 11 

18 

HR. ROSEirnE~GER: Your Honor, ~ve still think you 

a misjoinder .as to the evidence and, the instructions. 
~, l ,- • I • ' • • t. : • . 

TUE COURT: I ,.p_ll. ~verrule it .. 

[Tr. pp. 10, 1 16 - 12, 1. 15] 

DISCUSSION WITH THE COURT AND COUNSEL 

·, 
have 

ii . 

I' 'il 
II 

16 'l 
I' ,I 

HR. ROSEiiBERGER: Your Honor, we still think you have 
17 

:1 a raisJ· oinder as to the evidence and the instructions. 
ii 

18 ii 
;I THE COURT: I will overrule it. 

19 Ii 
II 
! ~ 20 
:: Hr. Wood refrain frora spe.aking about whether or not she was 

I 21 !! 
I • convicted or acquitted in the Police Court because it is a 

HR. ROSEimERGER: He would ask the court to have 

'I 

li 

,i 

!I 
·: 
:i 

:i ., ii 
22 ii different fore of proof, because the fact that she was acquitted 
23 

:j does not affect the issues in this case because we are entitled 
24 

25 

2 

3 

4 

5 

6 

to prove that it appeared reasonable to Bonnie Tate Cocke 

she was guilty of trying to take this merchandise. 

HR. WOOD: Judge, that is one of the elements ... 
of my proof, .I have to prove that the allegations against 

her came out favorably to her. 

:t-1R. ROSENBERGER: I will stipulate that it was 

dismissed but I don't want it to go to the jury. 

THE COURT: How are they going to know unless it is 

7 told they were dismissed? 

8 . r·ffi.. ROSENBERGER: If he says he believes that is 

9 essential to his case from a standpoint of law I ·will say 

10 the charge was dismissed --

-1-



11 

12 

13 

14 

15 

16 
I 

17 i 

I. 18 
I 

19 i 

I. 
20 d 

!I 21 
I' 

22 
ii 

23 

ii 24 I 
i 

25 ' I 
l1 

1 'f 
I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

THE COURT: The Jury has to know that. 

MR. ROSEimERGER: I think that is prejudicial and 

that is another thing with the problem of the insulting words 

statute which goes --

HR. WOOD: Can you get an instruction on that? I 

have an instruction on insulting words and what I have to 

prove under malicious prosecution and that is just a matter 

of explaining it to the jury. 

THE COURT: Well, I am going to ove-rrule the raotion. 

And do you have any authority on whether you can show the 

dismissal? 

HR. WOOD: Hell, Judge, the eler.ients of malicious 

prosecution are that it was started at the request of the 

defendant, that the prosecution ended favorably to the plaintif:: 

and it is done without probable cause and with malice and it 

is in alL the cases •. that is always proved. 

MR. ROSENBERGER: But Judge, in this case it is 

not sufficient that it be dismissed. We are entitled to 

show that it reasonably appeared to this lady that 

THE COURT: You can still show that. 

HR. ROSEUBERGER: But, you see, this other busines I 
I' a there is a difference in proof that the jury doesn't understa 

and I think if it goes in that she was acquitted, then the 

jury will conclude that we were wrong in charging her. That 

is the probleo that you have with it. 

THE COURT: I think it is an element of his case. 

Ha has to prove that the allegation ended favorably.to his 

client. I overrule your motion. 

- Io -
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14 

15 

16 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 I· 

21 11 

.. · 
HR. ROSENBERGER: We respectfully object 

for the reasons stated. 

I
I 

' I 
and except!! 

I' 
ii ;._ 

[Tr. pp. 9, 1. 4 - 10, 1. 13] 

NON-SUIT OF DEFENDANT HARRY ANDERSON 

THE COURT: Are you willing to drop the manager 

and go ahead --

HR. WOOD: Hell, I think the question of agency 

I 

I 
I 
ll 
i 
I 

will be clear in this case. The clerk -:-
I 

and .Nr. Rosenberger i 

has stipulated in the depositions and see if I state it 

correctly 

HR. ROSElmERGER: I ·will state on the record that 

Bonnie Tate Cocke 't·ms employed there and had charge of the 

, sportswear departuient where this incident occurred, and in 

the plaintiff, there is no question about that. 

MR. ROSENBERGER: Yes -- she had to be. 

MR. WOOD: How about Harry Anderson? 

it was reported to hin by the lady. He merely said to your 

client what the lady had told him and there you have a 

question there as to proof. 

dif fer~nt 

- II-
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i• 
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:::-;:.. 

._. 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

HR. WOOD: Well, ~ve have non-suited the case as ., 
I 

to Jack Ragsdale because we didn't know at the time we filed ! 

the action how much he was involved in it. 

HR. ROSE~mERGER: He wasn't even in the store at the 
time. - .. 

I :MR. HOOD: Bonnie Tate Cocke got the warrant out. I 

Would you stipulate that she did that in the ordinary course j 

of her.business? 

THE COURT: That doesn't make any difference. 

HR. ROSEUBERGER: I don't think that it was in 

the ordinary course of her business. 

I 

I 
I 
i 

8- THE COURT: Won't you non-suit Anderson and then 

we can go ahead with the case? 

I 
I 
' 

9 

10 

11 

12 

13 

21 

22 

23 

24 

25 

HR. WOOD: I don't think it will make any differen e. 

I. 
II 

11 

I will non-suit Anderson. I 
i! THE COURT: And then it will be Bonnie Tate Cocke ! 

11 

.. , 
acting as agent for Penney Conpany --

ll 
' I of 
I 
I 
i 
I 

I 
I 

I us 
I 
I 
I 

Q 

[Tr. pp. 14, 1. 21 - 35, 1. 10; 58, 1. 5 - 60, 1. S] 

TESTIMONY OF DAISY MILLER TWEEDY 

Hrs. Tweedy, speak up loud enough for the oembers 

the jury to hear you. 

A Yes, sir. 

Q And talk to them. For the record will you give 

your full naJae. 

- /.;J. -

'.i 

I 
I 

! 



A 

2 
.Q 

A 
3 

4 
Q 

5 
A 

6 
Q 

A 
7. 

8 
Q 

9 
A 

10 
.. Q 

11 
A 

12 Q 

13 to time? 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

I, 23 Q 

!I 
24 A ii 
25 

ll 
Q 

!. 
!• 

Daisy ifaddox Tweedy. 
... 

And where do you live, lfrs. Tweedy? 

Route. 29, Wards. Road. 

How old are you? 

Sixty-two. 

Are you married? 

Yes, sir. 

How long have you been married? 

Forty:-two years. 

Have you lived in Lynchburg all your life? 

Yes, .sir. 

How, have you shopped at J. C. Penney from ·time 

Yes, sir, I have. 

Now,. did you go to J. C. Penney on October 14, 

Yes, sir. 

Whom did you go with? 

Hy husband. 

How did you go there? 

In the car. 

In whose car? 

His car -- our car. 

Do you drive an autonobile? 

No, sir. 

All right, what tine did you go there? 

-13-

I 

I 
. I 

1972~ 
,, 

I 

·i 
I 
I 

I! 
!J 
ji 
1! 
1' 
:1 
.; 
' 

I 
1· 

I 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

. ' 

I 
A ·Well, it was approximately around quarter to 10:.00 : __ 

.10: 00 o.' clock,· something like that .• 

Q All right. ifow, will you tell the jury what you 

did as you entered J. C. Penney. 

A I entered J. C. Penney, go over to the rack of 1J 

I 
I 

size 38. pants and pick off three pairs of pants --

Q Now, had you been to that area of the store 
I 

before.: 

A Oh, yes, lots of tines. I pick up three pairs 
i 
i 
I 
I 

of pants, I go in the first little booth on the lefthand side 

I as you go in the door. 
I 
I 

Q lJo·w, Hrs. Tweedy, will you cone dm·m here to the jury 

12 I box and bring your pocketbook with you --

13 

14 

A 

Q 

(Witness leaves stand and goes to jury box). 

Can you show the jury approxioately the size of 

15 1 that dressing room? 

16 A It was small like this (indicating), and I set my 

17 'I pocketbook 

JI person --18 

I Q 19 

dm-m here and there was no roon except for one 

I 
" ii 
q 

I 
:I 

Ii 
!! 

20 ii A 
d 

Can you describe the interior for us. 

There was a little snall shelf right there (indicating). 

21 I\ 
!I 
!I 
:i 

22 iwas 
1! 

23 ! 
J 

24 •' 

ii 
Q This is the curtain right here as you go in. Where:! 

the shelf? 

A On the wall, on the solid wall. 

Q For clarification for the jury why don't you make 

!I 
'i 
I 

., 
:: 

I: 
25 this the curtain as you go in. 

,. 
r 

I 

• I 

I 



2 

3 

4 

5 

6 

7 

8 

9 

10 

A That is r,ight. And there was one hook on the 

-walll. and_. a three-cornered s·helf, and .I· laid my. little 
I -

lightweight coat on it and I took off ,my. p·ants and· laid them.' I . . . 
up on the shelf with my coat. 

I 

I 

Q You said you took them off. Is that the pants 
.. 
I 

you wore in? I 
I -

A Yes, sir. And the first pair of pants on 
l 

the rack, 

I h ld them up and saw they were too small and I just doubled · 

thei up and dropped them on my pocketbook. 

Q Are these similar in nature to the ones you had 

11 (intliating_ to witness)? 

12 

13 

14 

15 

A Other than they were larger. These are larger, 

these are mine. 
J 

The others were sI:laller and I did just 

likk this (indicating), I doubled them up and dropped ther.i 

on bop of the pocketbook, and I reached for the others to 

16 put them on and Hrs. Cocke --

17 Q Was your pocketbook open or closed dm·m. 

18 A No, it was closed. It was a little larger pocketbook 

l9 I but it was. closed. 

40 Q And is this what it looked like at the time (indicating) 

21 A That is right, but it t·ms doubled up. 

22 
I 

Q You can go back to the witness stand and I will 

23 I tak I 
I 

the pants. 
I 

24 

I' 25 

11 

A (Witness resu.TJes stand). 

Q All right, after you laid the pants on the pocketbook 

-1~-
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 i 

II 
20 

21 
I 

22 
11 

23 1· ,, 
24 q 

I 
25 

l 

i 
I. -
ii 

what happen_ed? 

A Hrs~ Cocke peeped. around the door and she asked 

was I doinE all right and I said "Yes, I guess so". 

Q Has the curtain pulled at that tirae or not? 

A Yes, it was pulled. 

Q Do you know whether or not it was pulled all the 

way? 

A r·couldn't say for sure. 

Q And then what happened? 

A Then I continued to try on the pants that did fit 

me and about that· instan·t she reached around behind me and 

took those pants out and I figured she thought I didn't hang 

them.back on the rack or they were partly on the floor --

Q Was anything said at that time? 

A No. 

Q And then what happened? 

A In a split second or two she came back and said 

"The t t 11 t " nanager ·wants o a < o you . I said "For what?" · 

She said "You had those pants in your pocketbook" and I said 

"You know-very well I didn't have them in ray pocketbook". 

And she said "The raanager wants to talk to you" and I said 

"Yes, raa' am, I will talk to the manager." 

Q Were you dressed at this time or not? 

A I had to take those pants off and put mine on. 

Q Can you describe for us the kind of hanger the 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

pants were on? ... 
A Just one little hook, there was 'only one on there , 

and I had the new pants -hanging on it. 

Q 

A 

Q 

How would you put the pants over the rack? 

With something like little hooks. 

Would you pin them on? 

A Well, something like little catch hooks .. I can't i 

describe it exactly. I 

Q And tell us what happened as yo~ went to the manag~r. 

A I walked with her to the niddle of the floor next Ii -
l to the escalator and some gentleman ·was there and I told him ! 
I there must be a mistake' or misunderstanding or something ·j 
I 

because this- lady said I had the pants in the pocketbook 

I and I didn't have them in there. He said "She says you did" i 

and I said "I certainly didn't have the pants in my pocketboo~~· •. 

And he said "Come on dm·mstairs, we will talk about it" or Ii 
i 

something. And I folloued him on dmm and I sat there and I 

asked the.-a hm .. 1 long I ·would have to sit there, you know. 

Q Did you kno1;·7 at the time what this all was about? 

A No, I didn't realize -- I never had anything to 
.. 

happen to me like that, I didn't know about these things. And; 

22 1 finally I asked him the second time how long I had to sit there 

23 1. and he said "The police will soon be here". And I knew my 

24 ii husband was out on the parking lot and I knew he would be 

25 fl disturbed if he Carae in and couldn't find me he would be 

ll 

-11-

.. 
·'.. 

I 
disturbed. 

I 
' 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

. And finally,· it was some time, and I had to go wi.th the 
. . ... 
police out and around -·-

Q Do you know approxinately how long you were in the 

office of the manager? 

A I can't say. It seemed a long time, it was- a righ ; 

good while. 

Q Did the manager interrogate you or ask·you about 

what happened? 

A He asked me and all I could tell him is what I 

mentioned what I said, that was all. No, he didn't --

Q Do you recall whether he asked you whether your 

pocketbook was open or closed or anything like that? 

A 

Q 

Ho, he just looked astonished, just looked at me. 

Did he make any atternpt to investigate what happened 

in the room? 

A No. 

Q Was there anybody else around there? 

A No, there was nobody else around -- no. And the 

ii police came and ·I had to follow him out around in the crowd I' 
19 1. 

20 
and I was 

21 
Q How did you leave? The same way you came in? 

22 
A No, I had to follow the police out the back to his 

23 I car and around to the front at the parking lot where my husband 

24 J was at. And at that time I was embarrassed and nervous and I 

25 11 didn' t know who was looking at rae or what. 
I. 

- JB-
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13 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A He carried me down to the police. sta.~io,n!. 

Q Who.is "he"? 

A ):. don't know, it was a Siilall guy, a small policema • 
I 

Q It was a police officer? 

A Yes. 

Q Do you know what tine you got to the police statio~? 

I 
i 

A At that time I wasn't keeping up with the No. 

time. And he ju_st told my husband to follow us and he didn't ' 
I i 

knbw what was going on. And they took me back and·_ took.. ·\ 
.. I 

' pi .tures and fingerprints and it took a long time from 

I 10:00 o'clock that morning until 3:00 o'clock in the afternoo '• 
. ·. Ji 

Q Do you know how· 1ong you were at the police station:? 

.A No, sir. It was right long. 

Q 
:1 

What did they do to you exactly in the police station? 
i; 

kinds of :; Well, took fingerprints and asked me all 
I A 

que~tions and took pictures, and that.was about the extent 
ii 

of 1: 
11 

it. 

Q 

Ii 
;! 

. i' 
· Mrs. Tweedy, do you recognize this warrant (handing:: 

to witness)? 

A 

Q 

A 

·-' 

Yes, sir. 

Was that given to you at that time?· 

Yes -- yes, sir. 

., ,. 

MR. HOOD: I would like to read it to the jury. i 
' 

THE COURT: All right. 

- 1"1-

I 
Are you offering it in evidence· 

i 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

l1R. WOOD: Yes, sir. 

(The doctnnent above-referred to 
marked Plaintiff's Exhibit No. 
and received in evidence) 

i.m.. WOOD: This warrant reads as follows (reading 

exhibit to jury). 

BY 11R. WOOD: . 

Q Now, Hrs. Ttveedy, were you subsequently tried for 

this offense? 

A Yes, sir. 

Q Do you remember the date of it or not? 

A I don't remember the exact date. 

Q All~right. Were you found guilty or not guilty? 

A Not guilty. 

Q If you look on the back of this warrant the word 

"Dismissed" is written. 

19 · I. 
20 I -

HR. WOOD: If you oembers of the jury will pass 

· that around (handing to jury). 

BY HR. WOOD: 
21 

Q Now, Hrs. Tweedy, . has there been any change or 
22 

I 
I difference 

23 

I 
on October 

24 

in the way you feel subsequent to this occurrence 

14, 1972 fron the way you felt beforehand? 

25 'I A 
J, 

Yes, sir, there certainly has. 

- cfJo -

j-

1· 
was 
l 

I 

1. 

i 

' 
i 

-! 

4 
I 
I 
I 
i 
i 
l 

...... 



Q Will you tell the jury just hm..i this has affected 

2 you. 

3 A Well, I have just been nervous, hurailiated, and I 

4 won't go out. In fact, I just won't go shopping by myself 

5 any place anymore· and if I·can get somebody else to do it for 

6 me I get them to do it. And I don't get any pleasure out of 

7 

8 

9 

10 

life and I don't sleep-at night most of all. 

Q Do you take any medication? 

A I just take some nerve pills that my daughter had 

apd I plan to go to the doctor and I just hope it will wear 

off. 

I 

I 
I 
I 

I 

11 

12 Q Are you still taking medication at the present tlll 1? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

while 

know 

A Yes, sir, occasionally. It seems to help for a 

but then it seems to wear off. 

Q How do you feel at this present moment? 

A I feel nervous and embarrassed, and I just don't 

the words for it. 

Q Why did you go see an attorney in regard to this? 

A I beg your pardon? 

MR. ROSEirnERGER: I object to that question why 

she went to see an attorney -- I object to that. 

THE COURT: Bhat is your objection? 

MR. ROSENBERGER: There is no materiality here. 

THE WITNESS: Yell --

I. 
:I 

:\ 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

. THE COURT: Wait a moment, Hrs. Tweedy. What is 

the materiality of that, Hr~ Wood? 

MR. HOOD: Judge, it shows her feelings about this 1 

THE COURT:. You can ask her what she did. 

THE WITNESS: It was not through any revenge or 

anything. I felt maybe it would help if I went to .an 

attorney. I did not do it through revenge or hatred. 

I thought maybe if I brought it up there would be a 

remedy in there soraewhere and help the next person. 

1-IR. ROSEHilERGER: I move to strike that. 

THE COURT: Yes. I ask the jury to disregard that 

question and answer. Go ahead. 

BY lm.. HOOD: 

Q At any time, Nrs. 'n'7eedy, were those pants that 

were on your pocketbook. not in full view of you while you 
I .I ,, 
!I 

' were in the room? 17 I 

ii 
ij 

11 

11 18 

19 

20 

21 

22 

23 

24 

2s I. 

A 

Q 

No. 

Have you ever been convicted of any felony or any il 
!! 

crime involving mor~l terpitude?· i: 

A 

Q 

at nisht. 

on that? 

A 

No, sir. 

Now, you said something about having trouble sleeping 

Can you tell the jury exactly what your problem is 

,; 
I Just when I aim to go to sleep that just runs through 



... 
my mind, it just looks like I can't forget about it. If I 

2 ·happen to· go to ·sleep I wake up and think about it and that 

3 is the last thing I' think about b'efore I go to sleep., and · 

4 it just makes me·wcak, I can't do my work. 

5 Q What kind of work do you do? Can you expound on 

6 that? 

7 A Well, I just do a little housework and then go· 

8 

9 

10 

nextdoor to my mother's and come back and try to concentrate 

from time to time. I can't explain it, I don't know, I am.:all 

to pieces. 

11 

12 

Q At any time did you have any intent to conceal I 
merchandise when you were at J. C. Penney on October 14, 1972.! 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I 

I 
i 

A 

Q 

A 

No,· sir. 

Or to t.:ikc it away and not pay for it? 

No, sir, none whatsoever. 

MR. WOOD: Answer Hr. Rosenberger• 

CROSS EXAHIUATION 

BY HR. ROSENBERGER: 

Q Mrs. TwccJy, you tell us about being nervous -­

when I took your deposition didn't you tell me you did your 

housework all right? 

A At times. 

I 

:! 

24 

25 
I Q 

\, housework 

You didn't qualify it then. You said you did your i 
r 

all right. r 



A I do it ·all right when I can get to it and I am 

2 able to do it, but sometimes I ata so nervous I can't do ·it 

3 and I have to stop and get myself together to· do it. 

4 Q And from October ·14, 1972 down to this date·· you·· I 
5 have never been to a doctor because of any nervousness that 

i 
I. 6 came out of this thing, did you? 

7 A No, sir. I was ashaned, to tell you the truth. 

8 Q Hell, the answer is you haven't, whether you are 

g ashamed or not. 

10 A No, sir. 

11 Q Now, Hrs. Tweedy, on this raorning of October 14, 1972 

12 you went into Penney's just after the store was closed -- I ::ean, 

13 just after they opened, you went in just as the store opened? 

14 A Yes, sir. 

15 Q And I believe you told ne there was nobody much 

16 there, no crowd. 

17 A Not an awful lot. 

18 Q And I think you tolcl the jury this morning there 

19 was nobody else around except you and Hrs. Cocke. 

20 A Oh, in the dressing roon -- I meant in the dressing 

21 room. 

22 Q Now, actually there was no probler.i about getting 

23 waited on, there ·was no cro·wd in there buying anything, was there? 

24 A I didn't notice that particular. 

25 Q And I believe when I took your deposition-you tol.:i !:le 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 ii 
23 1' 

i 

yo,u werit straight to the rack 38. 

A Yes, sir. 

Q And you took off these slacks and took them into t 'e 

dr 

in 

ssing. room. 

A Yes, sir. 

Q You didn't ask anybody to 

A No, sir. 

Q Actually, didn't you take 

A · No, sir. 

Q Are you saying three pair 

the dressina, 
0 room that says three 

A 

Q 

A 

Not that I know of. 

Three garments only. 

I didn't notice. 

wait on you, did you? 

in four pair of slacks? 

because there is a sign 

pair? 

Q In any event, you didn't ask anybody to wait on ·you:i --

yo'l!l just went in. 

A No, sir. 

Q Did you have on that same coat you have on now? 

A No, sir, it was a small, lightweight one. 

Q And I believe you told T:le you put your coat and 

slacks you took off on the shelf. 

A Yes, sir. 

Q tlouldn' t you normally have put your pocketbook 

II ,, 
I! 
:i 
d 
I; 

I! 
i: 

the': 

11 ,. 
'i 
i 

24 I dmm 

25 I 

before you took off your coat and slacks? 

A Yes, sir, I put it dm·m beside me on the floor. 

11 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

I 18 

11 19 
11 

20 
1, 

!I 
21 I 

I 22 I 
23 j, 

!] 
24 

;j 
I 
I 

25 

Q You didn '·t put it on the shelf? 

A It wasn't large enough. 

Q lJhat wasn't? 

A The shelf. · 

Q In other words, your pocketbook was larger than th' 

shelf? 

A Well, not necessarily but I automatically put it 

dm·m beside me to take off my coat. 

Q You said not necessarily -- didn't you tell me 

the shelf.was too small for the pocketbook? 

A I can't say that because right off I can't say. 

Q I only took your deposition last week, didn't I? 

A Yes, sir. 

Q Didn't you tell rae positively, I Itlean ·without any 

.qualification, you put your pocketbook on the floor because 

the shelf wasn't big enough for the pocketbook? 

A I oight have said it then. It could be possible 

it wasn't big enough. 

Q Will you hold up the pocketbook you have there? 

A You say must I hold it up? 

Q Will you hold it up. 

A Yes, sir (witness does so). 

Q That is the pocketbook that we neasured. Will 

you turn it around sideways. 

A Yes, sir 0gitness does so). 

i 

I 
1\ 
I· !I 
11 
!I 

;1 
Ii ,. 
i! 
!: 
i! 
I 

" I' 

I' 
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i :, 
11 1 
11 I 
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3 

4 

5 

6 

7 

8 

9 

10 I 

I 
I 

11 I 

/I 12 
1: 
I 

13 i 

I 
! 

14 

11 15 
I: 

16 
Ii 
., 
;: 
,I 

17 1; 
H 
'! 

18 

19 

20 

21 

22 

23 

24 

25 

Q And you t;old tle the pocketbook that you had was 

lareer than that one? 

A Slightly larger :not too much larger. It had 

a compartment on the side like this one.' J. 
I . 
I 

Q Didn't you tell me it was wider arid taller? 

A It might have been a little taller and a. little_; 

wider. 

Q And a little wider. That was the reason I measured 
that one, wasn't it? 

A I guess so. 

Q Now, at the time I was talking .to you about it I 
asked you where the pocketbook was, didn't I? 

A I don't quite remeober. You probably asked me die I 

have it. 

Q Mrs. Tweedy, didn't I say "Hrs. Tweedy, where is the 

pocketbook" and didn't you say it was at home. 

A Well, if I did I meant I thought it was at home 

but usually every fall we do sooe cleaning and old shoes, 

clothes and pocketbooks and whatever it may be, we carry soce 

things over to the Good Hill in Fort Hill and I discovered r::y 

daughter, in cleaning, disposed of it. But I didn't know at 

the time -- I didn't think I would have any need of it. 

Q Last week I took your deposition on April 15th, de 

y0u remer.iber, in my office? 

A Yes, sir. 



1 Q And didn'.t I ask you what kin<l of bag you had? 

2 A Yes, sir, I remember. 

3 Q And didn't you say "It was something like this", 

4 indicating that bag, but it was larger? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

• 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Yes. 

And y-0u said it was Navy blue. 

Yes, sir. 

And I asked you "Where is the bag?" · 

The bag, as I say, has gone in some Good Will 

Didn't you say "I have got it at home"?· 

I possibly said it. 

And I said "Will you give it to Nr. Wood" -­

No, I don't have it. I discovered later it 

14 had gone in the bag with some Good Hill merchandise. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q And didn't you say "Yes" at that time? 

A Well, I. didn't· think it was that important if I 

did. r probably did. 

ii 
i: 
:j 

Q 

j! 
H 

Well, you said "if I did" -- will you read it here: 

(indicating)? 

A I believe you, sir. 

Q And I asked you "Is it larger than this one?" 

and your answer was "It is larger than that one". 

A 

Q 

A 

Uell, I don't know --

You said it was larger. 

Well, it was larger. 

-.;u-
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4 

5 

6 
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8 

9 

10 

11 

12 

13 

14 

. ·• 
And then I said to you "This one looks -to me to be 

about fourteen inches wide, is that about right?"·and you 

said you didn't know and then-we measured the bag, is that 

correct? 

A Yes, sir. 

Now,. about your bag, when Hrs. Cocke came in she 

reached over and picked those pants up, didn't she? 

A She reached behind ne and picked them up and went 

out with them. 

Q Nm·1, ·whe~ you were describing ho~~ you put those 

1 pants on the bag you said that you folded the pants and then 
I 

! rolled them up. 

A Not rolled -- just doubled them up, just doubled 

theci up on the floor as I described. 
I 

The question was "What do you mean you doubled them.! 
ii 15 Q 

up?" "A. " 
ii 16 Like you would fold them up or roll them up and 
" And by "indicating" 

Ii 
1! 

I! 
them up and H 

17 1· lay them dm·m just like that (in<licatin~)". 
I . 

18 1

1 

didn' tAyou fold that blue coat you have on now? 

19 I didn't fold them up, I just doubled 

20 11 dropped them. 

21 Q Didn't you take your coat and roll it? 

I A Yes, I described it like that. 

I Q And you rolled them~ 

ii A No, I didn't roll them. 
II 
ii Q And the next time we ref erred to it was on Page 17 

Ii 

22 '! 
; 

23 

24 

25 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"Q. When you say you folded ·them up, how many times did you 
. .. 

fold them up?" And you answered "It wasn't tight, they were 

loosely rolled, just enough to just drop thera''. 

A Well, I meant. it all to be the same thing, I dropped 

them and folded them as I dropped them. 

Q Why didn't you put thera back on the hook because 

they had to go back to the rack 

A Well, I just didn't, and I was going to put thera 

back when I went back to the rack. 

Q 

A 

Q 

A 

Q 

A 

And you knew these pants were too soall for you. 

Yes, sir -- that is right. 

Do you live at home alone? 

No, sir, I live with my husband. 

Doe.s anyone else live there? 
• No, sir. My daughter visits occasionally but she 

doesn't live there. 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

She was there at the tiI:le, wasn't she? 

I believe she was. 

And she was there ·when I took your deposition. 

I believe so. 

How many daughters do you have? 

I have three. 

Any of them in court today? 

No, sir. 

Now, Hrs. Tweedy,, when we ~-1ere J:.?Il}d,n.K .abqut the 

- 3o -
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....... _ .. 

J 



1 bag and the pantn,. Mrs. Cocke when she asked you to go ~own 

2 to the -- actually, when she came in there didn't she say to 

3 you "You are trying to steal those·pants"? 

4 A No, she just said "The mana&er wants to talk to 

5 you. You had those pants in your pocketbook". . And r said 

6 "You know very well I didn't". 

7 Q Well, why would she say to you then "You have them ' 

a in your pocketbook" if you didn't? 

9 A I don't know. 

10 Q You had never seen this lady before, had you? 

11 A No, sir. 

12 Q And there was no argument and no fuss, was there? 

13 A No,. sir. 

14 Q And when she said "I want you to go see the managerP 

15 you said "All right". 

16 

17 

18 

19 

20 

21 

22 

A Well, yes, of cour~e~ 

Q And when you got down to see the manager he told 

what the lady had said. 

A Yes, sir. 

Q And she repeated that to hin again, didn't she? 

A Yes, sir. 

il 
yoµ 

11 I 
l' 

Ii 
!I 
Ii 

Now then, you said you went to court and when Mrs. ; 

23 , Cocke went to court she told the Judge that you had these pants 

24 rolled up and in your pocketbook, didn't she. 

25 A That is what she said. 
. ., '--~i.. 4 .• .... 

~31-



' 

1 Q And the Judge said "Well~ if you could see them, 

2 . then they weren't concealed". 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
I 

i 

24 
:1 
1· 

i 
I 

25 I 

11 

" 

A Yes, sir. 

Q And that is. the reason he dismissed the case. 

MR. WOOD: I object to that. He doesn't know why 

he dismissed the case. 

THE COURT: Sustained. 

BY MR. ROSENBERGER: 

Q And Hr. Anderson, the other gentleman out there 

with Penney's, he didn't make any charge against you, he just 

told you what the lady said. 

A I don't know who made the charges. They were made. 

Q There was a gentleman there --

A They were made. 

Q And the reason you talk about concealr.ient was that 1: 

was the charge that was tried. 

A Yes, sir. 

Q They didn't say at the trial you were trying to 

steal, did they? 

A Well, they said I had then concealed in the 

MR. ROSEHBERGER: Thank you, Mrs. Tweedy. 

THE COURT: Any further questions, Hr. Wood? 

HR. WOOD: Just a second, Judge -- I am not sure. 

THE COURT: All right. 

- 3.J.-
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(Pause) ... 
2 

·-HR. iVOOD: I think·that is all. 
3 

THE COURT: All right, h.ive a seat ·back where you . i 
,-4 

5 

6 

7 

8 

9 

10 

5 

6 

7 

8 

were. 

THE WITUESS: Yes, sir. 

MR. ROSENBERGER: That is all. 

Q Mrs. Tweedy, there has been some confusion --

MR. ROSENBERGER: I object. 

Q Or sorae discrepancy as to what happened.uhen you 

9 went into the dressin6 room. I want you to tell the jury as 

10 best you can reDemb~r in order what you did as you got into 

11 that dressing room. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

HR. ROSENBERGER: She has been into all that. 

HR. WOOD: ·ucll, she really hasn't been into it 

fully. But there was sone discrepancy. 

THE COURT: /my discrepancy you can ask her about 

but she can't go over it all again. 

BY HR. HOOD: 

Q 

A 

How nany pairs of pants did you take in there? 

I only took three pairs of pants in there. 
. .. ~.. . .. 

1 

I 
Ji 

11 
I! 

lj 
11 

II 

Ii •: 
" ii 
1; 
'I 

Q 
•·. li. 

Hhen you got in there did you take your pants off :! 21 

22 1
1 

H 
Ii or not? .1. 

-33 -



11 
~ ! 

off. 
I 

23 I A Yes, I took 'then :! 

ii 24 I And ~-:here <lid 
... 

put them? Q you 
I' ,! I 

25 
I\ 

<loublcd d1CI.1 and put then on tlie little shelf ! !i A I up I . ii i 
over in the corner~ : .. I 

2 Q And when Mrs. Cocke came in did you have your pants. 

3 on or not? 
I 
I 

I 
4 A I had a pair of the company's pants on, the red ones. 

5 Q That you were trying on? 

6 A That is correct, sir. 

7 Q And the rest of them were up on the '\vall, is that 

a correct? 

9 A Yes, sir, except for the pair on the floor on the 

10 pocketbook. 

11 Q When you went out after the exchange between you 

12 and Hrs. Cocke what did you have on -- did you have on your 

13 pants or not? 

14 A 

15 Q 

I had ny pants on uhen I .left· the dressing rooo. 

I see. Hhat did you do with the red pants you 

16 were trying on? 

17 A I left them in the dressing rooo. 

18 
HR. HOOD: That is all. 

19 

20 I 
21 I BY 

'I 

22 ! 

23 I 11one 
!j . 

24 I 
25 11 

HR .. ROSEHBERGER: 

CROSS EY.AHINATIOH 

Q When this lady cane in the dressing room there was 

empty han[;er ·,up on the hook·with the other· pants·? 

A There uas tuo up there. 

Q T'i.vo pair of pants? 



1 
A One pair on the wall and two empty hangers. I had 

. ·- . . . . 

2 on one pair of pants and -one on· my poc.ketbook and I had one o . 

3 the hook, so there was t·wo empty han~crs on the wall. 

4 

5 

1s \I Q 

16 !loctober 

11 I! A 

Q 

A 

Two enpty hangers on the wall. 

Yes, sir. 

[Tr. pp. 43, 1. 15 - 57, 1. l] 

TESTIMONY OF BONNIE TATE COCKE 

Mrs. Cock~. you were eIJployed at J. C. Penney on 

14, 1972, is that correct? 

Yes, sir, that is right. 

18 Q And when you went back to the dr~ssing room were you, 
Ii 
j: 

1.9 ijable to observe Mrs. Tweedy through the curtain or did you have· 

20 \!to pull the curtain back? ii 
I 

21 A 

Q 

A 

22 II 
23 !I 
24 ~oom. 

1· 

ii . 
25 !j 

11 

Q 

room, 

2 

3 

4 

5 

6 

7 
room? 

did 

A 

Q 

A 

Q 

A 

Q 

•, 
I ., 

No, the curtains are so .they won't close coIJpletely. : 
,; 
•! ., 

So you could see into the dressing ~oom. I 

And r·walked by and you could see into the dressing 

Nm-1. you did see the pair of pants in the dressing 

you not? 

Which pair of pants? 

The pair of pants on the floor. 

I saw them inside her handbag. 

And you saw them --

I saw them in her handbag. 

And you reached in and took them out of the dressilig 



8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 I 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

.A 

that. 

Q 

I walked in and spoke to 'Mrs. Tweedy before I did I\ 

I 
But you went in and took the pants out of the dressing 

I 
room yourself. 

A Yes, sir. 

Q Arid you saw them with your O't-m eyes. 

A. Yes, sir. 

MR. WOOD: . That is all. 

MR. ROSENBERGER: Judge, while she is on the 

I will interrogate her now. 

THE COURT: All right, BO ahead. 

MR. ROSENBERGER: To save time. 

DIRECT EXANINATION 

BY MR. ROSEHBERGER: 

r 
I 

i 

stand!: 
:I 
11 
!1 
'i 
I~ 
:I 
I; 

11 · 

'I 
!1 
d 
ii 
•I 
·; 

! 
.i 

Q Hrs. Cocke, what was your position there at Penney's 

at the time? 

A At the tine of the incident I was department head 

of sportswear. 

Q Will you speak up a little louder, like you are 

yelling at your husband. 

A 

Q 

coIIllllission? 

A 

Q 

A 

Okay. 

Uow, were you paid a salary or were·you paid a 

Both. 

And your conunission was based on what? 

The conunission was based on the --



11 

12 

13 .. 

--· . ~ 

HR. WOOD: Your Honor, I object to this. I think 
. . 

it is irrele~ant.·-

THE COURT: I will overrule the objection. _ I ; <' 
- _.. .. "'"I':-~- .......... -

14 . . .· ~. ..... ... r -~. 

15 BY MR. ROSElmERGER: 

16 Q What was the commission based on? 

17 1 
A The com.'nission was based on total department sales 

18 I not individual .sales, total department sales. -

19 I Q So that the r..1ore _rperchan<lise that was sold the more 

20 I. salar~ you y10uld get. 
I 
I, A 

ii Q 
22 ii 

21 Correct. 

Now, on this particular norning was there a crowd 

23 !i in the store or just you and another sales person and Mrs. Tweecy? 

24 ii Do you rer.ter.iber anyone else in there? 

25 I) A tlell, it was early .,Saturday mornin3 so the crowd wasn': 

1 there yet. I 
... 

It was slow. 

2 Q I NO't·1, will you describe for the jury when you passe 

3 by and there was this crack in the curtain what you saw. 

4 A I went into the dressing room, into the hallway 

5 leading into the dressing rooms, I passed by the dressing roo 

6 Mrs. Tweedy was in, I looked in the curtain and Mrs. Tweedy 

7 was leaning over her handbag, she was getting up from leaning 

8 over her handbag. 

9 Q What did you say? 

10 A I walked in, I told her that she was attempting to i 

11 

12 

13 

I 

-I 

steal the slacks. 

Why did you say'that? Q 

A They were completely in a roll inside her handbag, i: .-. 

- 3? -



14 

15 

16 

17 

18 

19 

20 

21 

' 
two or three inches inside her &andbag. I· There was no portion r 

,, of theia outside the hand-ba<:r o• 

·q 11 
Mrs. Cocke, were they just stuffed into the handba<:r:: 

0. 
d ,, 
Ii 

No, they were very neatly ro-lled one s·ide over the :: 

like r· 't~ould grab a pair of pants and stuff ther.i in? 

A 

other in a very small tieht roll completely inside the hand·bagl; 
'· Q And how far from the top? 

A I would say three inches. :! 
,, 

22 1! Q y h " ou ave seen the handbag Hrs. Tweedy has with her . 
23 'I today. Was the one she had there that day the same size or 

24 j, will you tell us what size it was? 
I I 

; 

25 I A ·It may have been larger. It was pretty much the same 
i 

2 

3 

stye, a zipper opening all the way across the top, sort of 

a split, open type.of style, similar to what she has now. 

Q 
.. 
·And when you saw those pants in Mrs. Tweedy's 

4 pocketbook what did you say? 

5 A I told her she was attempting to steal the slacks 

·6 which was obvious. I told her she needed to talk to the 

7 manager, 1 walked out the dressing room to the opening of the 

8 dressing area, told the sales girl out there to call the 

9 manager, that we had a customer trying to steal a pair of 

10 slacks. She did so and J; gave Hrs. Tweedy time to get her 

11 belongings together and we walked to the escalator and Hr. 

! 
i 
I. ,, 

12 Anderson was at the top of the escalator about the time we got 

13 there and he escorted us dovmstairs. 

14 Q Did you repeat to Hr. Anderso'n y1hat you had told 

15 Mrs. Tweedy? 

16 A In Hrs. Tweedy's presence? 

- 33 -



17 I 

18 

19 

20. 

21 

Q 

A 

Yes. 

Well, I tol<l Hr. Andc:r:son on the outside of.·:the. 

room she was in and I think she c:oul<l haye hear.cl ne then. 

And you. tol~ him she was attempting to steal the 
' • .. .! . ~ ·' • ; • 

Q 

slacks. 

A Right. 22 

23 

24 

jl 

ii the 

Q Are you positive no part of the slacks were outsid~ · 

bag? 

25 

2 

3 

4 to 

A 

Q 

A 

Q 

see? 

I am very positive. 

Can you tell '1S :what colqr these slacks were? 

They were Navy blue. 

And after that you came dovm and who did you go 

' .. :·~ . - . 
A 5 After when? 

Q 6 After 'tlie incident did you come downtown to get 

7 the warrant? 

8 A After I saw the policenan at the store I went back . 

9 to work. And they asked me to go dmmtmm and swear out a 

10 warrant for her and I did that. 

11 Q When you went down to get the warrant did you tell 

12 the Judge what the charge was or did you tell him what the 

13 facts were? 

14 

15 

16 

17 

A 

Q 

A 

Q 

I just told him exactly what ·happened. 

Did you tell hin what you have told us? 

Yes. 

And did you testify under oath in court as to what: 

18 · yqu have told us? 

19 A v . .es, sir. 

20 Q And you told him the sane thing. 



21 A Yes, sir. 

22 Q i'low, did you realize a·t the time when you saw these 

23 pants down in the poc~etbook •1 .. 1hether there was a dis-tinction 

24 between concea.-linri nerchand-fare or attempting to steal r.1ercha~cise? 

25 

1 

2 

3 

4 

·5 

6 

7 

8 

9 

10 

11 

12 

. 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A No. 

:HR. WOOlJ: I object to that. She testified to wha 

the facts were. 

THE COURT: . She can testify to her knowledee of th 

law. I overrule the objection. 

MR. ROSEi.rnERGER: You can examine, Hr. Wood. 

CROSS EXANEIATION 

.BY MR. HOOD:. 

Q Hrs. Cocke, when you came into the dressing room 

you saw the pair of pants, did you not? You saw then with 

your ovm eyes -- correct? 

A I saw the pants inside the handbag. 

was not zipped • 

Q 

A 

The handbag was not zipped? 

No. 

The handbag 

Q And you are sure there was no part of them on the 

floor? 

A I am positive. 

i 

\ 
! . i 
I 

Q But you were still able to see the pants themselves~ 
. 1: 

A Yes. 

THE COURT: Has the handbag open? 

THE WITNESS: The slacks had been: put inside the 

handbag and of course you could see the top portion 

I; 

i 

" I 

~ 

' i 

I 
I 

I 
l . 
i 



l 1, 
24 : ~ 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of the slacks, but the han<lba~ was not zipped. 

THE COURT: The top ·was open? 

THE WITm::ss: It was spread apart. 
.. 

·THE COURT: Maybe not all the way. but it was 
. _, _· .... . : . 

partially? 

THE HITNESS: Right it \·ms spread apart. 

BY HR. WOOD: 

Q And you could see the slacks. 

A . Yes, you could see the slacks. 

I 
I 

I 

I 
I 
I 

I . I 
i 

. Q And you didn't actually see her put .them in there. : 

A No, I didn't actually see her.put them in there. 

Q So just by looking through a curtain which wouldn't 

close all the way you could see the slacks. 

A Yes, I could see the slacks. 

Q And based on· that you thought Hrs. Tweedy .was 

trying to steal then. 

A Yes, I drew that conclusion. 

Q That is a very small room, isn't it? 

A Yes. 

Q Mrs. Tweedy described it as being about this wide 

(indicating). 

A ~hat is about right. 

Q And I think she got IJixed up, she said the shelf 

was here (indicating). 

A Facing the right -- the shelf would have been on the 

~ight facing the dressing room mirror. 

~'fl-



3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

·14 

15 

16 

Q 

A 

Q 

A 

And a hook. ---there was no chair in the room? 

. T~e~e usuall;Y is .. 

Dp:_yoµ"knqw whe~he;t'. ther~.was o.n~ iq there? 

I do not knowa-t that particular time. 

Q. . And Hrs. 1\·1eedy' s handbag was dmm beside her 

on . the . floor. 

A Yes. 

Q Do you recall whether there ·was anything on the 

shelf? 

A I do not recall. 

I 
I 
I 
I 
I 

! 
· 1 

. I 
I 
! 

Q And actually when you first went in she didn't have i 

. I\ any pants on at all, did she? 

A When I went in she ·was fully clothed. She had 

i 

i 
on a i 

dark pair of slacks of her own and a white blouse and she was 

leaning over her handbag. 

Q You I!lean when you went in she had on her pants 
Ii 

17 1 that she wore in?. I! 
i· 
11 

18 A 

19 Q 

20 on. 

21 A 

22 I together. 
23 I Q 

I 
24 I 

! rocess of 1. 
I 

25 I A 

l1 

Yes, sir. 
I' 
1: 
i' I I: 

I thought you said you gave her time to get her slacks 

No, I said I gave her time to get her belongings 

And you are absolutely sure she was not in the 

trying on another pair of pants? 

I testify I did not see her lnth her clothes off or 



3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

i 
'I 

I 

I 
!j 
i 

:I 
11 ,I 
II 

getting undressed. 

Q Did you reach around the curtain or pulled the 

curtain? 
' 

A I am sure I had to pull the curtain to get in. 

-Q- ·· Did you iook at:· hei ,;,hen you did that? · j 

A 

Q 

A 

Yes. 

And did you hav·e to bend down to get the slacks? 

I had to bend down because the pocketbook was 

on the floor. 

Q And you say you actually reached into her 

to get the slacks out? 

pocketbook 
I 
I 

A Yes. I 
Q 

A 

Q 

A 

Q 

A 

Anderson 

Q 

A 

Q 

A 

Q 

A 

Arid you said. you told the manager? 

No, I asked somebody else to tell the manager. 

But you related this to somebody else in· the stor.e 1! 
I Yes. 

And did you tell the manager that later? 

Yes, when we seated her in the office I told Hr. 

Hrs. Tweedy was attempting to steal the slacks. 

Did he ever talk to her about it? 

He repeated what I had told him. 

Did he make any attenpt to investigate it? 

No. 

Did you make any other attempt to --

No, there was no need. 

- ¥3 -

·I 1. 
!I 
Ii 
ii 
ii 
Ii 
i! 

!I 

'I 

' I 
·1. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

.13 

14 

15 

Q You didn't know Hrs. Tweedy, did you? 

A No. 

· ·Q ·:u"yoU·w~re' ~a. sure she t-ias attempting :to steal · 1 · 

the" slack~ '\~hy -d{dn
1

' { 'yci~ W~i t-_, f°~~ h~~ .-td ~g~ ~ ·OU t, ~f the I 
I 

dressing room? ! 
A 

room? 

Q 

A 

Q 

A 

Q 

didn't she? 

A 

Q 

I 

Why didn't I wait for her to get out of the dressin 1 

Yes. 

I suppose because she had seen me. 

How do you know she had seen you? 

She saw me go past the dressing room. 

She had to go past you to go out of the store, 

No-. 

She couldn't have gotten out by going dmvn the I 
I 

1. 

16 all, cotild she? ii 
11 

1! · 17 A She could have taken a left and in five feet 

18, [she would have been in the foundation department. 

19 j _ Q But you could have stayed in the entrance of that 

20 
1
dressing room and seen her come out,· couldn't you? 

21 A Yes. 

II 

!i 
" ·ii 
I: 
j: 

;• 

22 

23 
ii 

0 

• 1: 
; 

Q And then you would have been sure she was attempting 

steal the pants. 

24 

I 
25 i 

i1 

A Well, Hrs. Tweedy knew I had seen her with the pants
1 

Q Would you answer cy question? 

\ 

\ 
! 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COUR'I'.: Repeat the question. 

' BY HR. WOOD: 

Q If you had stayed out at the entrance to the 

dressing room and seen her cone out then you would have." .been 

sure she was attempting to steal the I!lerchandis-e, would yo~ 

not? 

A -If· I had stayed at the entrance to the dressing 

room I would have seen her come out·-- yes. 

Q And you would have been sure she had the pocketbook 

in her hand and the parits·in it. 

A Possibly. 

Q And acting on that you went out and go.t the cri.mina.l 

warrant. 

A Acting on what? 
,. ·! 

Q Hhat you just testified to about seeing the pants 

in the dressing room. 

A Yes -- seeing the pants in the pocketbook I swore 

out a warrant, yes. 

HR. HOOD: I think that is all I have. 

THE COURT: Any further questions? 

HR. ROSElrnERGER: Yes, sir. 

REDIH.I:CT EX&1n;ATim1 
24 I 

ly 

25 Ii 
!fR. ROS"CWmRGER: 

11 

Q Hrs. Cocke, I overlool:ed asking you how many han~ers 

-if.S-



1 

2 

3 

4 

A 

Q 

A 

Q 

.. ~ ... ' 
Yes. 

. ~ . ' 
·That yoµ think took several. seconds? 

Yes. 

.How could you tell how many were on the hook --

5 you weren~ t in there that long. 

6-

7 

.8 

9 

10 

11 

12 

13 

14 

15 

16 

A Yes, I was b.ecause they were just· on the right 

as I went in the dressing. room-. They were easy to count. 

Q And you saw what was on the shelf? 

A I am not sure what was on the shelf. 

Q You are not sure what was on the shelf but you 

knew she had three pairs on the hook. I 
I 

A Yes, sir. I 
Q And you saw all that in a matter of a few seconds. I\ 

· A It is my J
0 ob to be observant as to what is in that Ii 

ii 
1: dressing room, as to what is in Penney's. .I 
11 

" Q. And there is no do~bt in your mind there were three;, ' '+ ... , 

17 !pairs of pants on the hook. 
1: ,, 
ii 
ii 

18 

19 

20 

21 

22 

23 

24 

1 

A 

Q 

A 

Q 

A 

Q 

A 

There is no doubt. 

Plus the pair you saw on the handbag. 

Plus the pair I saw in the handbag. 

Plus you were sure Hrs. Tweedy had her pants on. 

Correct. 

And you observed all that in a few' seconds. 

Correct. 

MR. WOOD:. That is all. 

i! 

:\ 

I! 
~ j ,, 
" 

:l 

,I 
I 

i 
; 
I , 
I· 

I 
I 
'· 



16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Q 

A 

Q 

A 

Q 

A 

[Tr. pp. 60, 1. 16 -. 65·, 1. 25] 

TESTIMONY OF HARRY E. ANDERSON 

You are Hr. Hc'.lrry :Anderson? 

I am. 

And for whor.1 do you t·iork, :tr·. Anderson-? 

J. C. Penney Cor.1pany. 

And where do you work? 

Presently in l!entor, Ohio. 

ji 
,I 
I' 

ii 
Q ii On October 14, 1972, a ·saturday mornirr3, ~.,here were ; 

jYOU 

II 

!I 
'I 

11 

workin3? 

A 

Q 

Pittaan Plaza, Lynchbuq:;, Virginia. · · 

For J. C. Penn~y? 

A 
. . .... 

Yes, sir. 

Q Were you the manager of the store at that time? 

A Yes, sir. 

Q Was Hr. Pressler, the present manager, was he 

stationed in Lynchburg at that time? 
I 
I 

I 
I 

A No, he was in Louisiana at the time~ 

Q · Now, was Hr. Jack Ragsdale in that store that day?! 
I 

A No, he was off that day. I 
i 

I 
i 

Q He is assistant raanaGer? 

A He was at that! tine. 

Q All right, sir, will you tell us if you got a call' 

to coI!le up to the floo'r that Hrs. Cocke had charge of? 

A Yes, I did. I received a call from Loretta Perkins 

., 
•I 

who was a sales person ·in the ladies sports·t.-1ear department 

saying that Hrs. Cocke had asked for me to come up to the first 

floor. 



I' 
17 Q · Did she tell -you why you were ·called· up there? 

18 ··: ')-::.f!..~- ·xes,.sq.e told me:Hrs.· Cocke had stopped a shop lifter. 

19 . .Q._ And when you got_ up: the·re you tiet Hrs~-. Cocke' and 

20 Hrs. Tweedy? ·:·· 

21 A Yes, I did. 

22 Q And was there any conversation the~ or did you all 
23 go sor.iewhere else? 
24 A There was no conversation except I to_ld Mrs. 11-1eedy 
25 to follow me downstairs to the office. 

1 Q And she followed you·voluntarily nobody was 

2 holding on to her or anything like that. 
. i 

A ~~o' no one held on to her. 3 

4 Q Was there any loud conversation or anything other 

s than just casual conversation? · 

6 

7 

8 

A 

Q 

A 

No, there was no loud conversation. 

Now then, where did you people go?· 

We went dmm. the escalator to the lower level and 

g into the offices, and I asked Hrs. Tweedy to sit in Mr. 

10 Ra3sdale's office. 

11 Q Now, when.this matter was-reported to you -- well, 

12 first, did Hrs. Cocke relate to you what she had seeri Hrs. :-.;.:eedy 

13 do or 

f 4 A Well, after we asked Hrs. Tweedy to sit in Hr. 

15 Ragsdale' s office then outside the office Hrs. Cocke told me 

16 what happened. 

17 

18 

Q 

A 

Then did you relate that to Hrs. Tweedy? 

Yes, I did. 

l 

I 
. I 

I 
l 



19 

20 

Q 

A 

What did you tell Hrs. Tweedy?-

That she had rolled up a pair of women's slacks 

land ha~- them in her pocketbook _up in the"'dressing room in the 

22 ii sportswear departf!lent. 

23 l - Q And where were the slacks? 

21 

24 

25 

1 

2 

3 

4 

5 

6 

7 

A Inside her-handba~~ 
<.;) 

And did Hrs. Cocke verify that to you in front of 

Mrs. Tweedy? - .. 
A Well, yes._ Hrs. Tweedy denied it and Hrs. Cocke 

was in the office_ also, and I turned to her and asked her to 

repeat to Hrs. Tweedy what happened and she did repeat it. 

Q'. She did repeat. it again. 

A Yes. 

Q And as a result of that you had the office call 

the police. 

I. 
r 
I 

i 
1 

I 
i 
I-

I 

I 8 

9 A Yes. ; After Hrs. Tweedy denied it then I went out,! 

10 

11 

12 

13 

14 

I 

i which is right adjacent to that office, I walked to our !. 

telephone operator and asked her.to call the Police Department. 
I 

i 
!• 
i 
!· MR. ROSENBERGER: You may exanine. 

CROSS EXAMINATION 

15 BY l1R. WOOD: -

16 

17 

18 

Q 

A 

Q 

Mrs. Tweedy denied it all along, didn't she? 

Yes, she did. 

And she used the words "This is ridiculous" or words 

19 to that effect? 

20 A I beg your pardon? 



11 
21 i Q 

22 i' to that 

23 \ A 

I 
24 !1 Q 

25 :1 did you? 
I 

1 A 

She used the words "This is ridiculous'' or words: 

effect when you told her this? 

I do not recall the word "ridiculous". 

An<l you did not make any investigation yourself, 

Uo·. Upon Hrs. Cocke' s statement there was no other 

2 investigation I could make. 

3 Q But other than the fact that the pocketbook was open 
I 

i 
4 or closed you did not r::iake any other investigation? 

5 A Well, ·when Hrs. Cocke told me the pants were 

6 in the handbag 

7 Q 

8 A 

9 Q 

10 A 

And did she tell you t-1hether the handbag had a zi??er? 

Yes. 

Did she tell you whether the zipper was open or not? 

Yes, it was open. That is how she could see the 

11 slacks in the bag. 

12 She could see the slacks in the bag "t·tl thout any 

13 probler.1? 

14 A Yes. 

15 Q And Hrs. Tweedy was in the dressing room? 

16 A Yes. 

17 Q .And would have had to have gone out of the drcssin.; 

18 room. 

19 A Right. 

20 Q And the bag was on the floor. 

21 A Right. 

~so -



Q And other than that you didn't have any questions 

all of Hrs. Tweedy, did you? 

A No. She denied it and Hrs. Cocl~c told nre what 

25 :1transpired. There ·uas nothing further I could question l!rs . 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

. .. 
T·weedy about. 

Q Now, is it your policy to prosecute all charges 

of this type that your employees make? Is it a store policy? 

A . 100%. 

Q 100%. 

A Yes. 
-··-· 

Q Without looking into the particular facts and 

circumstances of each particular case? 

A What do you mean by "facts and circumstances"? 

Q Well, each alle8ed offense or occurrence would 

have particular facts and circumstances peculiar to· it. 

A Hell, if an associate of the store or a security 

police, an off-duty police we use in the store saw it and 

·witnessed it and said they saw it and the facts apparently 

bore it out, then "Yes" we prosecute it. 

Q 

A 

And you bring a charge that is your store policy.~ 

1 and 

II the 
1

1 and 

Q 

:1 
Yes. I! 

~ I 
Even when the person is still in a dressing room i! 

had never gone out of the dressing room and never carried 

pants out of the dressing room in any sort of container, 

even when the pants were seen by the naked eye 

·22 .· 1 ',. '" 

23 I 
.,,. .. 

MR. ROSENBERGER: If Your Honor please, this is 

argument. 

- SI -



14 

THE COURT: Yes, this is pure speculation about 

other cases. 
i 

You can talk about ·what happened in this case. 
I 

.. :.._I• 

[Tr. pp. 66, 1. 14 - 69, 1. 20] 

. ., MOTION TO STRIKE THE EVIDENCE 

... · .. · 

j. 

- HR. ROSEilBERGER: If Your Honor please, the defendapt 
it 
'1 

15 by counsel moves the court to strike the evidence on the ground 

16 . t&at the evidence is insufficient as a matter of law to prove 

·17 \ liability against either defendant for insulting words or for r 
18 \: oalicious prosecution. The incident arose on a privileged :! 

19 :\occasion where the employee of the defendant was acting in her i: 
1

\I d . . - h h d . - . h f h d f d t 20 ,! uty in protecting t e mere anise int e store o· t.e e en an 

21 \\and it would be necessary to prove actual r.ialice, and there is:; 

22 :!absolutely none here. And further in support of our position 

23 \there is no proof of any actual malice. The plaintiff has 
I 

24 \istruck fron the case the allegation as to punitive damages i 

25 :!which lmuld be based on actual r.mlice. Further, in re8ard to I' 
! ... 

1 malicious prosecution 

2 THE COURT: Do you have to prove malice on 

3 insulting words? 

4 MR. HOOD: No, sir. 

5 MR. ROSENBERGER: On a qualified privilege you 

6 would have to prove nalice on insulting words where there is 

7 a qualified privilege and the sane thing ·would apply here 

8 in regard to nalicious prosecution.~ You :have-.cto- .prove,~No,.- •l; ,: · · · i. 

9 lack of probable cause, I think it is a natter of law that 



O the evidence would support probable cause. And Ho. 2, you 

l have to prove malice and the plaintiff has failed to prove 

2 

3 

actual malice in either case. 

NR. HOOD: Under the insultin6 ·words statute 

there is no need to shou actual r.ialice or any nalice at all 

and there is no quali.fied privile.'.}e here beti1een the enployee 

and the plaintiff lfrs. T1;·Zcedy. If there were some privilege 

there malice would, I think, be an elenen1: of the case but 

there is no privilege between those two. Now, as far as probable 

cause is concerned, of course the statute itself gives the 

defendants iri1;.mnity if they acted with probable cause and it 

I said so in FDC Stores v. !Juncan where it uas reversed because 
I 

22 I the Jud6e did not give an instruction on inmunity. And I thir~~ 

23 I there is certainly a question of fact to be·dccided here by tl:e 

24 I jury as ~o ·whether or not under the facts and circunstances 
I : 

25 1lexistin3. there was prob~ble cause~ It is not just the belief 
I 

1 of this woman who rushed in and grabbed the pants -- even I' 
I 

2 under her testimony the pocketbook ·Has open and the pants 

3 were open and obvious and under our version the pants were 

4 partially on the floor. 

5 THE COURT: Don' t you have to prove I'lal ice on . 

6 malici0l,1s prosecution? I agree with you on the other. 

7 HR. WOOD: For malice ue showed there was this 

8 criminal proceeding and it ended favorably for Hrs. Tweedy 

9 which is undisputed. · And we have the burden of showing 

10 probable cause again whi~h is a jury question, and I think the 

11 same remarks I r.iade on insulting 1;·tords would apply to 

- S3 -



malicious prosecution. You don't have to shm·1 it on coopens.ator: ... 

damages, you would have to on punitive ~arJages. And the cases 

have said you C?n inf er malice frou lack of probable cause 

and I think we would be entitled to an instruction for the 

jury to consider that. If there was no probable cause they 

can infer nalice from that, and in Giant v. Pig the court 

ruled it was a question for the jury. 

THE COURT: Anything else, H~. Rosenberger? 

_HR. ROSENBERGER: I was looking for 150 Virginia. 

(Pause)-

HR. ROSENBERGER: Our position is she ·was charr;ed 

with protecting the merchandise of the store and it was a 

qualified privilege; it ~1as something she had an interest in 
as _the employee of the store and as a result the occasion I 

~ was privileged. And_in order to recover for insulting words 

that is like cornmonlaw slander exactly now, except where 

it is per se slander. This would be per ~ slander if I said 

"You are attempting to steal" or accusing her of committing 

a crime. And on this occasion it was privileged because she 

was protecting the merchandise and that is what she was hired 

for. 

THE COURT: You mean a person who is hired can 

just say anything they want to? 

MR. ROSE~1BERGER: Ho, if you -abuse your privilege 

it is a different thinr;, but I say here you don't show any 

actual malice. - This lady never knew this- wonan, there . 

was no real feeling, no raotivating cause . 

.. s-¢ -

- . ~ -

1 

I 
I ! ,-
i 
l • ...... 



I:> 

16 

17 

1a 

THE COURT: But fron the act itself you can infer 

malice from .,..-

HR. ROSENBERGER: But under these circumstances 

THE COURT: \Jell, I am going to overrule your. 

I: 

l' 

ii 

19 
'1 motion, l·Ir. Rosenber;;er. 

w ' d ii HR. ROSEHDERGER: He respectfully object an except,j. 

[Tr. pp. 83, 1. 5 - 84, 1. l] 

PLAINTIFF'S INSTRUCTION l 

5 The court instructs the jury that defendant, Bonnie Tate 

6 Cocke, was the agent and employee of the defendant J. C. Penney 

7 Company, Incorporated, and on October 14, 1972, and all other 

a times mentioned in this action was acting in the ordinary 

9 course of J. C. Penney Company's business and within the scope 

10 of her employoent; therefore, defendant J. C. Penney is liable 

t 1 for the actions of its eraployee, Bonnie Tate Cocke. 

12 If you believe from a preponderance of the evidence that 

13 defendant, Bonnie Tate Cocke, maliciously spoke words to the 

14 plaintiff which from their usual construction and cor;:imon 

15 acceptance are construed as insults and tend to violence and 

16 breach of the peace, then such words are actionable, and damages 

17 

1

are presurned, 

18 

1

cocke and her 

19 1 as determined 

and the plaintiff has a right to sue Bonni.e Tate 

employer, J. C. Penney, and to recover such dm:~ages 

proper by you in accordance with other instructions 

20 of this court unless, hm·1ever, you further believe that on 

~ \pctobe~·14, 1972 the d~fend~nts- had probable cau~e to belie~e 



22 !!that plaintiff did ·wilfully conceal merchandise, with the intent 

'I 
23 ra convert to her m·m use, bclon~ing to J. C. Penney without 

24 \ruthor.ity and with the· intention of converting said merchandise 

25 ;fo her Qwn or ar:~thei:-'.s use witl10ut having P,aicl the full pu!c:'12~e 

I price thereof. .. IJ 
1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

[Tr. pp. 7 0 , 1. 8 - 7 3, 1. 5; 7 4 , 1. 8 - 7 5, 1. 14] 

DEFENDANT'S OBJECTION 

11 

HR. ROSEHBERGER: The defendant by counsel objects \i 

to Instruction No. 1 on the ground that this is a findin3 Ii 
instruction that does not contain all of the elements necessarfi 

for the jury to return a verdict in favor of the defendants. ij 

I This points up the point that we c.ade at the beginning of the 1-

1 
trial that we have two causes of action here and this, as I 

counsel stated during the time we were discussing instructionsi. 

this one relates to acts for insulting words; it does not i\ 

contain the fact that this was on a qualified occasion that 

the \-10rJs were spoken and that they should have been spoken. 

And in or<ler for the plaintiff to recover the plaintiff nust 

J; 

ll 
1: 
.! 
I: 
1· ,I 
;I 
Ii 
i: 

prove actual oalice or ~alice in fact, and there is no evidencr 

of any halice in fact. And the plaintiff as a natter of law 

is not entitled to recover in 

!! ., 

ii 
~ ! 
1: this action for a violation of 

:: 11

1 

the insul tinr; words statute. 

! as a m.:i t t0r of law because of 

The occasion is qualified privileged 

the interest of the defendant in : 

I 

24 I .. 
i protectin<· the merchandise of 

25 I · " 

!: 

the store and there was nothinz; , 

r 

-s1 .. -



1 

i 

about the occasion . to take it" out of the privilege· or nothing I· 
i 

2 

3 

4 

5 

6 

about. the occasion that would give rise to the inference of 

malice which is an essential element to be proven under the 

insulting words statute. This finding instruction contains 

no reference to malice whatsoever. 

:t-m.. WOOD: I would like to say a couple of things: 

i 
! 

i 
i 
I 
I 
i 

i 

7 1, it is the position of the plaintiff that there is no quali ied-

8 privilege here between a store er.1ployee and a custoraer. The 

9 
i 

only qualified privilege possibly would be between the eraployl~ 

and her immediate supervisor or boss; secondly; that there is ·; 

no necessity on the part of the plaintiff to show malice ! 
0 

1 

2 under the insulting words statute. 

3 HR. ROSENBERGER: We tnight say in reply that the 

4 privilege has to do with the occasion under ·which the words 

5 w~re spoken, not to the relationship of the parties; and 
~ ... 

6 second, in order to prove a case under the insulting words 

7 1 statute there must be malice. 

8 

9 

THE COURT: In going over 1 I have come to the 

conclusion that ~alice is a necessary part and should be 

o included in 1. I will tell them in 2 as to probable cause 

I 
I 
I 
! 
' 

1 and r.1alice. So you will have to add in there to recover da.raages 

2 "unless you further believe that the statef:lents were made 

I 1. . 1 II • l 1 . h 3 i ma icious y -- you are going to 1ave_ to put tlat int ere 

4 II somewhere where it should go in. I ·will refuse 1 and if you 
1 5 I want to re-write 1 with malice in there I will give 1. I ara 

- S7-



.. ;. 

1 going to refuse this because I think malice is necess·ary. 

2 MR.WOOD: I have to get it in there. 

3 THE COURT: You can put it in anywhere it should 

NR. ROSEUBERGER: . I would point out that the way 

g :. 

I 4 

5 

6 

that instruction is written it in effect chan~es the burden 

of proof here because the plaintiff must prove malice and 

7 that the words were spoken without probable cause. The burde 

a is on the plaintiff to prove --

9 THE COURT: This doesn't deal with the burden of 

10 proof one way or the other. 

11 

12 

13 

14 

15 

16 

17 

18 

HR. ROSENBERGER: I am sayine that because this 

is.a finding_~nstruction and it ouits that, they would have 

to prove it. 

THE COURT: It starts off "If you believe from a 

preponderance of the evidence" and you have to believe all 

I that frora a preponderance of the evidence. 

l'-'!R.. ROSEHBERGER: But dmm below it says "unless 

I 

I 
I 

I 
I· 
ii 
ii 

ii 
1. 

1: 
you further believe" -- that would take the burden off. Right i 

p 19 dmm at the last three lines "unless, hm·1ever, you further j; 

20 believe that the defendants had probable cause to believe"--
21 MR. HOOD: That is my point all along that you do 
22 1

1have the burden of proof. 

I 23 THE COURT: You nay be right but I don't know. 

:i 

24 MR. HOOD: Let;s see if ·we can zet it in here. 
25 

II 
THE COURT: "~·falicious ly spoke the words to the 

- S8-
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I I 



t 

2 

3 

4 

5 

8 

9 

10 

1 t 

12 

13 

14 

15 

16 

I 
17 

·1 

18 
I 

19 

20 I 
21 11 

!I 
22 

ii 
23 lj 

!1 
24 !! 

!I 
25 ll 

I 

t 

2 

plaintiff". 

!'ffi. WOOD: All right, let me see -- you are refusin 

my l? 

TUE COURT: And.I will 13ive it with the word 
i 

"malicious" in it. · .. i 

THE COURT: I will 3ive you an opportunity. I 
HR. ROSEl:rnERGER; In a-ddition, Judge, ny objection! 

i 
I to No. 1 is to that last part "unless, hm·1ever T you further 
i 

believe that the defendants had probable cause" that in. I 
i 
i 

I 
I 

I 
i 

effect chanees the burden of proof and it does not show 

THE COURT: You said all that,_Hr. RosenEerger. 

}ffi.. ROSENBERGER: Yes, sir. And then in . the 
I 

last part using the technical teru "wilful cortcealr:ient" which ii 

is confusion in this case because the plaintiff actually saw j\ 

then down in the pocketbook, but it would be sufficiently 
ii 
ll 
ji 

11 

d • f 1 0 0 f d "h d ,... h • I; covere l. tne instruction re erre to _n cause :r:or c. ar:;ing ., 

her with taking possession of 

conv,ert them". So I say this 

the slacks with intent to \! 

p~rt of the instruction with th~ 

technical part of the statute only is confusinr; to the jury 
;: 
'! 
:1 
1: 
·1 
·1 

and that "wilful concealment", because as a matter of fact our 
!! 

employee actually saw the goods in the pocketbook and this 

uould let her recover even if the jury believe that the lady 

was takine ?Osscssion of then. 

THE COURT: I will add "with the intent to convert• 
i 

I 

to her own use". \ . 
I 

.-· 



3 

4 

5 

6 

7 

8 

9 

10 

11 

HR. P.ost;rnr::RGER: The "conccaledi' part --

TIIE COURT: That is tvhat the warrant charged her 

with -- "wilfully concealed with intent to convert to her 

own use". 

.HR. HOOD: I have ho objection to putting in that 

part. 

MR. ROSEII:m:RGER: I except for the reasons stated. 

Your Honor. 

HR. HOOD: Nm'1. Judge. let me make sure I ara lool:ing 

12 at each one. 

TIIE COURT: I &-n. 6iving 1 so don't object to that. 13 

14 11-A 
I 

is the one you want to object to. 

PLAINTIFF'S INSTRUCTION 1-A 

'The Court instructs the jury that ~efendants, Bonnie •rate 

Cocke was the agent and e:::nployee of the defendant, ,J. C. Penney 

Company, Inc., and on October 14, 1972,.all all other times 

mentioned in this action was acting in the orc~inary course of 

J. C. Penney Company's business and within the scope bf her 

employment; and therefore, defendant, J. C. Penney is liable 

for the acts of its employee, Bonnie Tate Cocke. 

If you believe from a preponderance of the evidence that 

defenJ.ant, Donnie '!~ate Cocke spoke words to the plaintiff which 

from their usual construction and comi:ion acceptance are constr-..:ed 

as insults and t:md to viole:(1ce and breach of the peace, then 

such words are actionable, and damages are presumecl., and th<=> 



plaimtiff has a right to sue Bonnie Tate Cocke and her employer, 

I J. G. Penney, and to recover such damages a~ determined proper 

. by Jou in accordance with other instructions of this Court unless, 

I however, you further believe that· on October 14, 1972, the 

defJndant had probable cause to believe that plaintiff committed 

willful concealment of goods or merchandise belonging to J. C. 

PenJey without authority and with intentions of converting said 
I 

mer~handise to her own or another use without having paid the 

full purchas.e price thereof. 

PLAINTIFF'S INSTRUCTION 1-B 

The Court instructs the jury that defendant, Bonnie Tate 

Cocle was the agent and employee of the defendant, J. C. Penney 

I 
Company, Inc., and on October 14, 1972, and all other times 

I . 
mentioned in this action was acting in the ordinary course of 

J. f · Penney Company's business and within the scope of their 

emp~oyment; and therefore, defendant, J. C. Penney is liable 

I 
forl the acts of its employee, Bonnie Tate Cocke . 

. I 

I 
If you believe from a preponderance of the evidence that 

def~ndant, Bonnie Tate Cocke, spoke words to the plaintiff which 
' . 

fr~m their usual construction and common acceptance are construed 

as !insults and terid to violence and breach of the peace, then 

sucb words are actionable, and damages are presumed, and the 

plJintiff has a right to sue Bonnie Tate.Cocke and her employer, 

J. c. Penney, and to recover such damages as determined proper 

by you in accordance with other instructions of this Court 

- <.,.I. 



6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

unless, however,· you· further_ :believe that on October 14, 

1972, . the defendant- had ·probable cause to believe that plaintiff 

committed will.full concealment of goods or merchandise of the 

defendant, J. C. Penney. 

The ~ourt further instructs the jury that the- defendant 

has the burden to prove by a preponderance of the evidence that 

the defendant had probable cause to believe that plaintiff 

committed willful concealment of merchandise. 

[Tr. pp. 73, 1. 6 - 74, 1. i; 75, 1. 15 - 1. 25] 

DEFENDANT'S OBJECTION 

HR. WOOD: Hake that 1-A then. And I want to offer!! 
i 

1-B, too, which you have already refused. I want to offer j 
I 

as 1-A this instruction. i 
THE COURT: This is the one I have alre~dy refused. ! 

I 

MR. HOOD: All right, that was 1-A. 

THE COURT: Which I have refused. Give me 1-B. 

MR. WOOD:. That ·would be 1-A. 

TUE COURT: I made it 1-A that you told me to. 

HR. HOOD: . And make it 1-B. 

THE COURT: I will do it if you put "malicious" 

in.it. So put the word "malicious" in it. 

Z.IR. HOOD: I want to offer 1 as 1-C. 

MR. ROSENBERGER: Where is 1? 



19 
II 

l·ffi.. WOOD: We have 1-A, 1-B and 1-C. I: 
i! 

" 20 TllE COURT: I am refusing 1-A and 1-B. I. 
·1 

ii 
21 MR. WOOD: I have zotten confused. You refused 

., 

22 rl-A because there is no "malice" in it an cl 1-B is what you call 
23 I i 1. 

I 
24 : 

I 
THE COURT: Yes. 1-B is the one with a different 

25 I . t ijburden of proof .and I ara refusing that. Uhy don t you all ~o 

1 
I ahead and try your e;ase and co•ae back for objections? 

15 HR. HOOD: The plaintiff by counsel objects to the 

16 refusal of the court to give· Instruction 1-A on the ground 

17 that nalice is not an elenent of the cause of insulting words, I 
18 ·and the term or word 11L1aliciously" before the ~-:or<l "spoken" 

19 is an incorrect statenent, and 1-A correctly states the . 

20 elements of the cause. 1-B, the plaintiff by counsel objects 

21 to the refusal to tiive 1-B on the ground that it correctly 

22 ,states that the defendant has the burden of proof to show probable 
I 

23 !cause that the plaintiff wilfully concealed the oerchan<lise 

~ land t~t the plaintiff doesn't h~e to s~w prob~le cause, it 

25 jjdoesn' t have the burden under the ·insulting 't·:ords statute. 

2 

3 

4 

[Tr. p. 84, 1. 2 - 1. 12] 

PLAINTIFF'S INSTRUCTION 2 

The court instructs the jury that if you believe from 

a preponderance of the evidence the defendant, J. C. Penney, 

acting through its employee Bonnie Tate Cocke preferred 

'! 

I 
I 

i 
I 
i 

a criminal charge against the plaintiff for wilfully concealing 
I' 

- £.,3 -



6 

7 

8 

merchandise belonging to J. C. Penney without authority and 

with the ~ntention of _converting said merchandise to her 

own or another's use without having paid the full purchase 

9 
. price thereof, and if you further believe from a preponderance:. 

I· 
I 

11 of the evidence that the defendant in so doin~, acted without I 
10 ° 11 

11 

t::>. 

2 

probable cause and maliciously, then your verdict shall be 

in favor of the plaintiff against the defendarits. 

. •I 

[Tr. p. 76, 1. 2 - 1. 18] 

DEFENDANT'S OBJECTION 

MR. ROSENBERGER: The defendant by counsel objects 

3 to Instruction No. 2 on the eround of No. 1, that it is alrea 

4 covered by Instruction l; on the ground that this instruction 

5 also refers to concealment which is a technical part of the 

6 name of that statute and we should refer to it as taking 

7 possession of the slacks with intent to convert. 

8 TUE COURT: I will add in there "wilful concealrnen 

9 with intent to convert~'. 

10 

11 

12 

13 

14 

15 

!·ill.. HOOD: It is in there already. 

THE COURT: That is right. 

HR. ROSENBERGER: - And that under the evidence 

this is confusing to the jury by the using of the word 

"concealment" since the defendant saw the raerchandise in the 

bag and the charge would be good if the jury believed that 

I 

I: ,, 

I 
I 

II 

i; ,, 
16 she was taking possession of it, and even if they did believe: 

17 

18 

'i 
1: 

she was taking possession they ·would find a8ainst the defendant 
11 

just because of the teclu1ical use of "concealraent". i: 



13 

14 

15 

16 

[Tr. p. 84, 1. 13 - 1. 18] 

PLAINTIFF'S INSTRUCTION 3 

l'he court instructs the jury that the test of probable r 
cause is not the opinion or belief of the person bringing the !1 

~harge that the accused is guilty of a crime, but rather whet~~r 
the facts and circUI'.'ls tanccs known, or aade knm·m, to such pers·on 

17 , are sufficient to justify a prudent and reasonable man in the ; 

18 J belief that the accused is guilty of the cr~e charged. 

21 

22 

23 

24 

25 

2 

3 

4 

5 

[Tr. pp. 76, 1. 21 - 77~ 1. 2) 

DEFENDANT'S OBJECTION 

F 
HR. ROSEHBERGEP..: And the defendant by counsel . :! 

ii 

'I excepts for the reasons stated for No. 2. Nm·r, as to Instruction 

No. 3, the defendants by counsel object to Instruction 3 on 

the gtound that it is not a proper definition of a probable .. 
I. 

cause as that terra should be used in these instructions dealing 

with the insulting words statute and the malicious prosecutio1'i,'. . 

statute and it is argumentative·. 

[Tr. p. 77, 1. 3 - 1. 15] 

DEFENDANT'S EXCEPTION 

THE COURT: The court is of the opinion that it is 

a proper instruction and is 3oing to give it as offered. 
l 

HR. ROSEUBERGER: We except for the reasons stated.I! 
I. 



{Tr. p. 84, 1. 19 - 1. 22] 

PLAINTIFF'S INSTRUCTION 4 
~ .. # •• ::. 

19 

20 

21 

22 

9 

10 

1t 

12 

13 

'· The court instructs the jury that malice can be inferred 

from the utteratiCe of insulting.words, and further inhructs i 

the jury that L1alice may be inferred from want of probable ;, 

cause. 

[Tr. p. 77, 1. 9 - 1. 15] 

DEFENDANT'S OBJECTION 

.. 
d ,. d b 1 b" II HR. ROSEIIBERGER: The e:ren ant y counse o J ects 'i ; 

to Instruction 4 on the ground that oalice may not·be inferre 

under the facts and circumstances of this case and that under 

the facts and circumstances nalice may not be inferred in 

this case because of the presence of probable cause. And in I 
I 
I 
I 

14 addition, in order for the plaintiff to recover in this case I 

·\ . . .1111 

15 there must be evidence of express I!lalice or malice in fact. .I 

23 11 

24 ,, 

Z5 I 

[Tr. pp. 84, 1. 23 - 85, 1. 8) 

PLAINTIFF'S INSTRUCTION 5 

The court instructs the jury that if from. the evidence 

and the other instructions of the court you find your verdict · 

in favor of the plaintiff against any one or more of the 



2 

3 

4 

.5 

6 

7 

8 

17 

18 

19 

20 

21 

22 

23 

defendants, then in assessing the dauages to which she is 

entitled, you may take into consideration any mental pain and 

suffering, indignity, hu..uiliation, embarrassment and insult 

to whi_ch she was s_ubj ected, and from these- as yott: may believe 

proven by ~ preponcI.e.~an~e ·of the evidence yo;ur ve_r~ict· -~hould ! 
i 

.be for such sum as will fully and fairly compensate the plaintiff 

for the daoages sustained by her, not to exceed the sum sued 

for in the motion for ju<lgoent. 

[Tr. p. 77, l. 17 - 1. 24] 

DEFENDANT'S OBJECTION 

HR. ROSENBERGER: And ·we except for the reasons 

stated to 4. And then· as to 5 the defendants by counsel 

I 

I 

!1 

object to 5 on the ground that this instruction really changes' 
I! 

the burden of proof as to danages and the manner in which t!1e :; 
.d 

!! 

. II instruction is i.rri"tten. 

THE COUUT: The court is 3oing to give 5 as written. 
,; 

HR. ROSEUBERGER: The defendants by counsel 
; 

24 I except for the reasons stated •. 
:L 

9 

10 

11 
I 

[Tr. p. 85, 1. 9 - 1. 11) 

DEFENDANT'S INSTRUCTION A 

The court instructs the jury that you uay not return 

a verdict for the plaintiff merely because the charge of 

concealing merchandise against her was dismissed. 

I 

I 
I 

I 
I 



[Tr. p. 85, .1. 12.~ 1. 22] 

DEFENDANT'S INSTRUCTION B_ 

12 The coµrt instructs the jury that the plaintiff has the I 

I 
13 burden· to prove 'by preponderance of the ;evidence that the '· 

14 defendant.Bonnie Tate Cocke did.not have.probable cause for 

15 charging her with taking possession of the sla·cks, ·with the 

16 intent of converting theL1 to her m·m use, without paying the 

17 full purchase price,· and that at the time the charge was nade, · 
I 

18 1 the defendant, Bonnie Tate Cocke, was raotivated by malice toward 
I - -

19 :

1 

the plainti~f, and if the plaintiff_ fails to prove by pre?onderance 

20 ,j of the evidence both the lack of probable cause and malice, 

21 
1

1! or if it as probable that she has failed to do so as that she . 

22 ii has, then you shall return your verdict in favor of the defendants. 

5 

6 

[Tr. p. 78, 1. 5 - 1. 15] 

PLAINTIFF'S OBJECTION 

HR. WOOD: Plaintiff by counsel objects to the 

giving of Instruction B on the ground that it incorrectly 

7 states the burden of proof on the plaintiff in regard to 

a probable cause or the cause of action for insulting words, 

9 that the defendant has the burden of proof to prove probable 

10 cause to have the statutory iu-nunity under 13. l-127, I think. 

11 We further object to the giving of this instruction because 

12 'r.ialice is not a eler.1ent to be proved .by the plnintiff under 

13 the insultin3 words statute and that it is only an element 

14 to be proved under the cause for malicious prosecution and 

I ,.,,,, f.,.· ... ,, .. ft· 
15 II a·s a result this ~-iltcite 1s confusing. 

- f.8-



24 

25 

2 

3 

4 

5 

DEFENDANT'S INSTRUCTION C 

The Court instructs the jury that even tr you believe from the 

prepondernn_ce of the (.'vidC"nce that there was a lack or ?robable cause, 

but the plaintiff railed to prove, by preponderance of the evidence, 

that ~he defendant Bonnie T. Cocke, acted with malic.e in making the. 
I 

I 
char(!e, or if you believe fron'l a preponderance of the evidence that the 

defendant Bonnie T. Cocke, acted v"ith malice in ma.king the cha1·ge, 

but the plaintiff failed to prove by preponderance of the evidence the 

lack !of probable cause, then you shall return your verdict in favor of 

I 

the defendants. 

:: 

i 

:i 

to 

[Tr. pp. 78, 1. 24 - 79, 1. 5] 

DEFENDANT'S OBJECTION 

NIL ROSENBERGER: The defendants by counsel except 

tihe action of the court for refusing Instruction C on the 

gj:'ound that this in.$truction points up the fact that it is 

not sufficient that the plaintiff prove the lack of probable 

cause or in the absence of malice it is not sufficient that 

the plaintiff prove malice in the absence of probable cause, 

and for that reason the instruction should be given. 
I 

i 

I 
I 
I 



23 ll, 
'I 

[Tr. pp. 85, 1. 23 - 86, 1. 4) 

DEFENDANT'S INSTRUCTION D. , 

The court instructs the jury that probable cause, as that 
. . . . 

24 jl term 
11 • 

is used in these instructions·, means the knowledge of 

facts and circumstances, as would cause a reasonable person 25 ii sucn 
" .. 

1 to believe that the person charged is guilt"y. It is not 

2 necessary that the person charged be guilty beyond reasonable 

3 doubt, but only that there is probable cause to believe his 

4 guilt. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

[Tr. p. 79, 1. 8 - 1. 16] 

PLAINTIFF'S OBJECTION 

I! 
NR. WOOD: The plaintiff by counsel objects· to the Ii 

giving of Instruction D on the ground that the jury could inf~r 

from this that the opinion or belief of the person bringing Ii 

I 
the charge would be sufficient to establish probable cause 

which is not the case, actually it is whether a person is 

acting reasonably and prudently under the facts and circumstances 

then and there existine at the time the incident occurred, 

and therefore this is an inconplete stater.1ent of what is a 

de.finition of probable cause. 

-10-
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DEFENDANT'S INSTRUCTION E 

The. Gou.ct in~t;.·uc~J :.he jury i..h.:l.t inalic~. as that te1·m ls used 

in the:Jo instructio11:J, mcan:J ~trl~d, rcven~c, pe;rsonal splle, ill 

cf the .ri(;!1.ts of the pl:..inLiff, hoNever, it ca11!!ot h~~ preaumf:d or in-

fcrrc.d !rom a. m~r(: m.i3take. 

[Tr. pp. 79, 1. 22 - 80, 1. 4] 

DEFENDANT'S OBJECTION 

22 MR. ROSEHBERGER: The defendants by counsel except 

23 to the action of the court in refusing to give Instruction E 

24 on the ground that this is a definition of malice which would 

25 be applicable to the facts and circur:lstances in this case, andi 

2 

3 

4 

5 

6 

7 

8 

9 

10 

we agree that there is no evidence of actual malice but since ... 
the case is goine to the jury and since the plaintiff could 

only recover on a proof of actual malice the instruction 

should be given as it is substantially taken from Gaut v. P 1 s. 
1! 

[Tr. p. 86, 1. 5 - 1. 10] 

DEFENDANT'S INSTRUCTION F 

The court instructs the jury that if you believe from. 

the evidence that tne defendant, Bonnie Tate Cocke, had 

knowledge of such facts and circumstances as would cause a 

reasonable person to believe that the plaintiff was guilty 

of the charge nade against her, then you shall return yo~r 

verdict in favor of the defendants. 
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8 

9 

10 

11 

12 

LTr. p. 80, 1. 7 - 1. 15] 

PLAINTIFF's .OBJECTION 

HR. WOOD: The plaintiff by counsel objects to the 

giving of Instruction F on the ground that. the jury_ can inf er I . ,. 

11 
from this that if Bonnie Tate Cocke believed or had the opinio 

I 

that the plaintiff was guilty of concealing merchandis~ then I 
she had probable cause which is not the definition of probablei 

cause, a proper legal definition, that her knowledge or belief 

13 alone is not enough to establish probJ.ble cause. It is what 

14 

15 

11 

12 

13 

14 

15 

16 

10 

11 

a reasonable person llould be doing t:.!1.dcr the facts and 

stances then and there existing. 

11 
• 'i circura- , 

[Tr. p. 86, 1. 11 - 1. 16] 

DEFENDANT'S I~STRUCTION G 

The court instructs the jury that if you believe from 

the evidence that the controlling motive of the defendant, 

Bonnie Tate Cocke, was to protect the merchandise of her 

employer, and to enforce the crir:iinal laws, without personal 

animosity against the plaintiff, then you shall return your 

verdict in favor of the plaintiff --

[Tr. p. 81, 1. 10 - 1. 20] 

PLAINTIFF'S OB~ECTION 

I 
" I• 

" 

I 

i 
! 
I 

I 
I 
I 

ti 

I! 
ii 

HR. WOOD: A&ain, the plaintiff by counsel 

to the giving of Instruction G on the ground that the 
~bjectsl! 
Jury ca 

I 

. . ! 

-7~ -



12 

13 

14 

15 

16 

17 

18 

19 

20 

2 

I: 

infer that they can find probable cause solely fro~ the opinid~ 
i 

or belief of Bonnie Tate Cocke that she was trying to protect : 

the merchandise of her enployer. It is stated in Giant v. Pi ! 
I' 
:! that the belief of a witness is not probable cause, it is ii 
,. 

whether she was actin[; in a prudent and reasonable r.1anner under 
Ii 
1. 
~ I the facts and circunstances then and there existin0 and this 
ii 
,· I 

ins~ruction will uistakenly lead the jury to believe that if I: 

Bonnie Cocke had the belief that was sufficient for them to 

find £or the defendant~ 

DEFENDANT'S INSTRUCTION H 

in her~ bdler that th«., plaiatHr was gllilty as charge<l, then you shoi1ld 
; 

return you\" ver .. !ict ln favor or the cle'nndant s. 

[Tr. p. 82, 1. 2 - 1. 7] 

DEFENDANT'S OBJECTION 

MR. ROSENBERGER: The defendants by counsel object 

3 and except to the action of the court in refusing H on the 

4 grqund that if the defendant Cocke merely made a mistake 
i 

5 in ·her belief that the person was guilty as charged, then 

6 she would not be liable for insulting words or for malicious 

7 prosecution. 

-13· 



' .. 

[Tr. pp. 88, 1. 1 - 89, 1. 2] 

· MOTION TO· SET ASIDE THE VERDICT 

MR. ROSENilERGER: If Your Honor please, the defenda 'Its 

2 by counsel move the court to set aside the verdict of the jury 

3 and to render judgment for the defendants non absente verdicto 

4 or, in the alternative, to grant the defendants a. new trial 

5 

6 

7 

8 

9 

10 

11 

12 

13 

on the ground that the verdict is contrary to the law and the I 
evidence and without· evidence to support it; for the action o·f I 

the court in failing to require the plaintiff to elect which 

of the causes of action that it would prosecute; for failure 
1 · 

to strike the evidence at the conclusion of all the evidence; 
! 

for the action of the court in giving Plaintiff's Instructions j 
I 

1, 2, 3, 4 and 5, and for the action of the court in refusing 1i 

Defendants' Instructions C, E and H; and for the ruling of the J 

I 
court in particular that malice in this case may be inferred i 

I 
14 from the uttering of the words or from a failure to prove Ii 
15 probable cause; and on the further ground that this is a gener~l 

Ii 
!I 

16 verdict and it cannot be determined which of the causes of ii 
ij 

17 action the jury returned a verdict against the defendants on. I! ,, 
II 

18 It points up the point that we made at the beginning of the I: 
H 

19 i trial that there should be a separation of the causes of actioJ. 

20 THE COURT: The court is ·Of the opinion that those :. 

21 
1

,matters were considered at the time of the trial and the court': 

22 I gave the 
I 

best ruling it could at the time, so I am going to 

23 I 
1 enter up 
I 

I will overrule your motion and enter up the jury 
I 

24 I verdict 
I 

for the plaintiff in the sum of $1500.00. iJ 

25 I 1-ffi. ROSENBERGER: 
I 

Your Honor, defendants by counsel! 
II I 
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. .. . 

1 respectfully object and except for the reasons stated. 

2 THE .COURT: All right. 

ORDER REFLECTING JURY'S VERDICT 

Thia day came the parties, by their attorneys, and the defendants 

having heretofore filed their responsive pleadings, the plaintiff replies 

generally thereto and prays that the same be inquired of by the country; and 

the defendants likewise, and thereupon said parties. demanding a jury, there 

I came a jury, to-wit: Dorothea Fuller, ~-rs. Garland M. Gay, Andrew C. 

Graves, Clarence Jefferson,· Henry A. lvicCormick, Langston Walker and 

James S. Lewis, who, having been duly summonsed, selected, tried and 

sworn, according to law, the plaintif!, in the absence of the jury, moved the 

Court to amend her motion for judgment by withdrawing clause 2 (b) relating 

to slander; clause Z (c) relating to unlawful detention of the plaintiff and 

clause 2 (e), relating to false arrest, and the allegation relative to punitive 

I damages, and the motion was granted and the motion for judgment amended 

I accordingly; and thereupon the defendants, by their attorney, moved 

11 the Court to require the plaintiff to elect which of the two causes of action 
ii . 
i!alleged in the motion for judgment she will pursue, for the reason that the 
H 
ii 
ji several alleged causes of action involve more than one right and different 
ii 
!!kinds of proof against different parties, which will result ln confusion at the 
1! 
i! 
litrial and thereupon the plaintiff, by counsel, took a non-suit as to the de!en-1· 

ildant, Harry E. Anderson, and thereupon the Court overruled the motion of 



ii . . . 
'ithe defendants to require the plaintiff to elect and the defendants,. by their 
i 

attorney. duly obj~cte<l and ~xcepted !or the reasons stated, and thereupon 

the evidence ha~ing been heard in full, the defendants, by their attorney, 

i I 
n1oved the Court to stdke the evidence on the grounds that it iS not sufficient 

11 to oupport a v~r<.:ict fo• .. foe pl.>inliff egalnst the. defendants, as a matter of I 
11 la·..,y, as the ev1de11c.c fa1le<l to prov<: actual mo.bee on the pad of the dc!endan~, 
Ii I 
'I 

ii 
Ji 

i ~ 
" I' 
:i 

I: 
\• 

!I ,, ,, 
!! 

I: 
n 
n 

I: 
11 

ll 
J! 
ii 
ii 
l! 

I! 
I 

I: 
ii 
•: 11 
II 

11 ,, 
r ,I 
j! 

II 
!' 
i: 
:I 
:! 
,; 
I: 

ii 
r 
I: 

11 

I! 
11 
II 
" !i 
Ii 

1: 
.I 

:Sonnie Tate Cocke, and since the occaoion was one of qual.i!iecl privilege, sh' 
I 

is not entHled to recover ua.r:la.g.:.~ against the defendants and there was no I 
I 

proof of ma!icP, to •upport a verdict for m'-licious prosecution and all of the I 
credible evidence showed that the defe.1<la11t, Bonnie Tate Cocke, had probabl~ 

I 
cause for charging the plc..intiff with taking possession of the slacka. with the I 

intent of converting them to her own use, without paying the full purchase 

price, and that the defendant, Bonnie Tate Cocke, was not motivated by 

malice, which motion the Court overruled, and the defendants, by their at-

tor.ney, duly objected and excepted; and the said jury, having heard argumen 

of cou.nael and received tile instructions of the Court, were sent to their roo 

to consult and consider their verdict and alter son1.elime returned into Court 

and presented their verdict written on a blank sheet of paper in the words an 

figures following, to-wit: "We, the jury, on the issues joined, find for the 

plaintlif, Daisy :M~iller Tweedy, against both defendants and fix damages at 

$1, 500. 00, Clarence Jefferson, Foreman." 

WHEREUPON. the defendants, by their attorney, moved the Court 

to set aside the verdict of the jury and to render judgment for the defendants 

1 non obstante veredicto or, in the alternative, to grant the defendants a new I 



on the alleged action for insulting words under the statute or for the alleged 

cause of action for malicious prosecution, which motion the Court overruled, 

I and it is considered by the Court that the plaintiff, Daisy Miller Tweedy, re-
,. 
I! cover of the clcfondant:.::, J. C. Penney Company. Inc. and Bonnie Tate Cocke. 
ii 
;I 
I. 
Ii 
" I! 
ii ,, 
'I 
II 

the aum of $1, 500. oo. with_ interest thereon from April Z9, 1974, and her 

costs in this behalf expeiided;~ii:id.ffie ·defendants, by their attorney, duly 

objected and excepted for the reasons stated. 

MOTION TO VACATE JUDGMENT 

Filed May 1, 1974 

I! !i The defendants, by counsel, move the Court to vacate the judgment I 
n 
I. rendered herein in favor of the plaintiff against the defendants in the amount 
I: 

. !: of $I, 500. 00 on April 29, · 1974, so as to consider the reasons, stated by the 

I! 
i defendants in Wll"iUng, for setting aside the verdict and rendering judgment 
,. 
Ii 
1: for the defendants non obstante veredicto, or, in the alternative. to grant the 
I 
1: 

: defendants a new trial. 
I! 
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ORDER VACATING JUDGMENT 

·Filed May 15, 1974 

On mo~i~n,of· the defendants, by courts el, ·and 1t appearing to the 

.. -
Court proper in all respe~ts _s.o: to do~ th·e.-judgment rendered-in favor of the 

plaintiff against the defendants in the amount of $1, 500. 00 on April 29, 1974 

is vacated, and the Court takes the motion of the defendants for a judgment 

non obstante veredicto, or for a new trial, under advisement, and this Orde 

is entered after due notice to counsel for the plaintiff. 

OPINION OF COURT 

Dated July 17, 1974 

The above case is before the Court on a motion to 
set a jurys verdict aside in favor of the plaintiff in the 
amount of $1,500.00, against the defendants. The case was 
submitted to the jury on the questions of insulting words 
and malicious prosecution. The Court, inter alia, instructed 
the jury that malice had to be proven and that same may be 
inferred from the utterance of insulting words and from 
want of probable cause. The Court refused the defendant's 
instruction that actual malice must be proven against the 
defendants and further that the defendant, ~rs. Cocke, had 
a qualified privilege to make the accusation. 

The facts have to be taken in the light most favor­
able to the plaintiff since she recovered a verdict. Very 
briefly, the plaintiff entered Penney Store and took several 
garments into a dressing room in order to try them on. The 
dressing room had a draw curtain in front that was not fully 

closed. The plaintiff did not try on the first garment 
but folded them and·put them on top of her large handbag 
on the floor. The defendant Mrs. Cocke noticed_ the gar­
ments on the floor on top of her bag and accused her of 
attempting to steal the merchandise. She was directed 
to go to the office where the manager told her that a 
warrant would be issued for her arrest. This was done 
and at the trial it was dismissed. 



The question is. whether or not the defendant Mrs. 
Cocke had a qualified privilege to the plaintiff to make 
the statement she did? 

Counsel for the plaintiff cites the case of 
M. Rosenberg & Sons y. Kraft, 182 Va. 512, 526 {1944) , 
in which ,.it :was. E)tated as· follows:· 

"A privileged occasion is ... an 
occasion where the person who makes 
a communication has an interest or 
a duty, legal, social, or moral, to 
make it to the person to whom it is 
made, and the person to whom it is so 
made has a corresponding interest or 
duty to receive it. This reciprocity 
is essential." 

Counsel for defendant cites the ~ase of R6senberq 
v. Mason, 157 Va. 217, (1931), at page 348, which is as 
f·ollows: 

11 (22) Where the occasion is 
qualifiedly privileged the words 
spoken are not actionable, even 
though untrue and defamatory, 
unless the scope of the privilege 
of the occasion is exceeded or the 
words are spoken with actual malice: 
and in such cases the burden is upon 
the plaintiff to prove that the words 
were spoken with actual malic~. 
Chaffin y. Lynch, 83 Va~ 106, 1 S.E. 
803 and Id., 84 Va. 884, 886, 6 S.E. 
474; Brown y. Norfolk & W.Ry. Co., 100 
Va. 619, 42 S.E. 664; 60 L.R.A. 472; 
~h~l_1s..,3:,~,x ;¥.· l}.t.!anti~ coast Line.,;,R, co., 
150 Va. 301, 143 S.E. 63i; Powell ~· 
Young, 151 Va. 985, 144 S.E. 624 
(opinion on rehearing), 151 Va. 1003, 
145 S.E. 731; Chesapeake Ferry Co. y. 
Hudgins, 155 Va. 874, 156 S.E. 429. 

(23) The evidence shows as a 
matter of law that the occasion 
was privileged***·" 

- 1'1-



Neither of the defendants cited any Virginia case 
in which the same ide_ntical factual situation ··is - present 
as in the case be_f.ore. the Court. In the case of Aylor y. 
Gibbs, 143 Va. 644 (1925), the_ question of qualified 
privileges was before the: Court... The- Court there stated 
that whether an occas.ion is privileged, qualified, or . 
absolute, is a_. questi_on .for the Court. In that case the 
plaintiff sued the defendant for- making false accusations 
to him concerning the theft of funds. There was no 
employer-employee relationship. The Court there instruct­
ed the jury that the occasion in which the words were 
uttered was one of qualified privilege. In the case of 
Peoples Insurance Company y. Talley, 166 Va. 464, (1936) 
the question of qualified privilege was there discussed 
in which the Court stated that where the utterance is 
one of qualified privilege that in order for the pl·ain­
tiff to recover, the statements must be uttered with 
malice. 

~P the case of Crawford and Company v. Graves, 
1--99-.:Va •. 495 (1967.) .... the Court quoted the Aylor case, 
supra, at page 499 as follows: --

"[W]hen the words complained of are 
uttered upon an occasion of qualified 
privilege, then in otder to recover it 

.must appear from the evidence that the 
language used was disproportioned in 
strength and violence to the occasion, 
-0r went beyond the exigency of the 
occasion, or that the occasion was 
abused to gratify the ill will of the 
defendant~ in other words, that the 
defendant was acting from actual malice. 
Strong and violent language or insinua­
tions disproportionate to the occasion 
may +aise an inference of mailce and 
thus lose the privilege that might 
otherwise attach to the occasion~" 

In the case of Ridgeway y. Safeway Stores, Inc., 
D. C. Va. (1948) , 139 Fed. ,- Supp. 2 90, the Court applying 
Virginia law had the question as to an employee accusing a 
customer of failing to pay for an item. The factual situa­
tion is somewhat similar to that before the Court and on 
page 293 stated as follows: 

-Ko-



"The <luthorities seem to hold 
rather uniformly that a communication 
made in good faith by any person in 
discharge of his duty is qualifiedly 
privileged- and there can be no recovery 
for sue~ co-mmunication unless the lang-

~ .u~ge .U$ed. is disproportionate in strength 
and violence to the occasion or unles~ the 
language used goes beyon~ the req~irements 
of the ~ccasi6n or- is uttered ~ith actual 
malice. filler y_. Gibbs, 143 va. 644, 129 
S.E. 696; Montgomery ward and Company y_. 
Watson~ 4 ~ir., 55 F2d 184; Kroq~r Grocery 
aFld Baking Company y_. Yount, 8 Cir._, 66 F .-
2d 700, 701, 92 A.L.R. 1166." 

" .... (4) Some contention is mad~bi 
the plaintiff that the communicati~n made 
by the- checker was actionable ~ §.g_ and 
that therefore the rule of privileged com.,. 
munications could' have no application to 
this case and. therefore no malice need be 
shown. In view of the language used by 
the Circuit Court of Appeals for this 
Circuit, in the case of Montgomery Ward 
and Company y_. ·Watson, supra, I am unable 
to agree with this contention. In that 
case at page 187, Judge Parker said: 

'*** In the case of a publication 
not privileged of words actionable .2Qf. ~. 
malice need not be shown, but is implied 
in law from the publication itself. In 
the case of a privileged communication, 
however, express malice as distinguished 
from malice in law must be shown; that is 
to say, if the occasion be privileged, the 
plaintiff may not recover, although he 
proves that defendant used language action­
able per se and that same was false, unless 
he goes further and shows that in using 
same defendant was moved by actual malice, 
such as ill will, spite, grudge, or some 
ulterior motive.***" (emphasis supplied) 
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'· 
0 [5] Before carefully examining the 

·.cases here cited there was some questio_n 
.· .in· my mind whether ·the rule concer.ning 

privileged communications between customer 
. and .. employee ,· as in this case,_ is _the same 
as in the case between an- employer and 
:erripl:oyee. Kroger Grocery,. and: Baking :Cqm­
pany -:!.. • Yount,_ supra, covers the precise 
point. That case arose in Missouri and 
cited Montgomery ward __ and Company -:!_. Watson, 
supra, which was an appeal to the United 
States. Circuit Court of.Appeals for the 
Fourth Circuit. The last mentioned case 
was an appeal from West -Virginia, and dealt 
with an employer and employee. The instant 
case occurred in Virgina and turning to 
Aylor v. Gibbs, supra, decided by the 
Virginia Court, it will be observed that 
the communication was between parties 
having no employer and employee nor employee 
and customer relationship. It would thus 
appear that the three cases considered 
together answer fully that question. Hence 
·it is seen that in determining whether the 
·communication is qualifiedly privileged, 
it is necessary to consider the occasion 
or circumstances rather than the status 
or relationship between the parties." 

In the case of May Department Stores Company, Inc. 
v. Devercelli, et al, D.C., 314 A. 2d 767, (1973), which 
is factually similar to the case before the Court, the 
Court there applying Virginia law had the question as to 
conditional privilege before it. 

In that case it was an action to recover for false 
imprisonment, slander arising out of apprehension and 
detention of the plaintiff by store detectives suspecting 
him of concealing the merchandise. The Court stated at 
page 773, as follows: 

"[8] Appellant also contends that its 
motion for a directed verdict on this count 
should have been granted as a matter of law. 
In support of the motion it argues that the 
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words were spoken under circumstances pro­
viding a qualified privilege and that no 
effort was made to prove actual malice in this 
regard which would then become an essential 
element· to -such a- cause of action. We agree. 
As to what constitutes a privileged occasion, 
the Virginia Supreme Court of Appeals has 
quoted.with approval from Newell on·Slander 
and Libel 2d ed. at 388 as follows: 

•A privileged communication is one made 
in gpod faith upon any subject matter in 
which the party communicating has an interest 
·or in reference to. which he has, or honestly 
believes he has, a duty, to a person having 
a corresponding interest or duty~ and which 
contains matter which without the occasion 
upon which it is made, would be defamatory 
and actionable.• 

Peoples Life Ins. Co. of Washington-, D.C. 
v. Talley, 166 Va. 464, 186 S.E. 42,44 (1936). 
See.also Marsh v. _Commercial and Savings Bank 
·of Winchester, 265 F.Supp. 614,621 (w.ova.1967) 

.and Flowers v. Zayre Corp., 286 F. Supp. 119 
(S.C.1968), which, as here, involved a store's 
security officer. Also Ridgeway ::z.. Safeway 
Stores, Inc., 139 F. Supp. 290 (E.D.va.1948), 
which involved remarks by a store employee 
to a suspected shoplifter. We hold that 
the insulting words here, as in the fore­
going authorities, were uttered under 
circumstances providing appellant a 
qualified privilege." 

" ••.• The Virginia Court held in 
both Marsh, supra 265 F.Supp. at 612 
and Talley, supra 186 S.E. at 44, that 
although the question of whether the 
store employees acted with malice 
ordinarily is one of fact for the jury 
that when the communication is privileged 
there can be no recovery unless there is 
evidence from which a jury may fairly 
conclude there was malice in the utter­
ance of the words. 

-8~-



However, appellee failed to offer 
extrinsic evidence to prove actual malice 
as to the so-called insulting words. We 
fail to find any evidence in the record 
of malice being involved in this part of 
the questioning. In this respect it has 
been said that on an occasion of quali-
fied privilege' ... if the language of the 
communication, and the circumstancE>s 
attending its publication by the defen­
dant. are as consistent with the nonexistence 
of malice as with its existence, there is 
no issue for the jury, and it is the dut~ 
of the trial court to direct a verdict 
for the defendant.' National Disabled 
Soldiers' League v. Haan, 55 App.D.C. 
243, 248-249, 4 F.2d 436,441-442 (1925), 
quoted with approval in Marsh, supra. 
To the same effect, see Kroger Grocery & 
Baking Co. ~· Yount; 66 F.2d 700 (8th. 
Cir. 1933)." 

It appears to the Court that the defendant Cocke 
in the case before the Court had a qualified privilege 
to make the communication. The plaintiff was a party to 
the occasion and had a corresponding interest to receive 
it. There was reciprocity. Had the defendant Cocke 
made the statement to some third party it would not have 
been privileged. The Court is of the opinion that the 
instruction that malice may be inf erred from the spoken 
word was in error. That in order to recover in the case 
before the Court, actual malice must be proven, such as 
ill will, spite, grudge, or some ulterior motive. It 
is, therefore, the opinion of the Court that this consti­
tuted prejudicial error and the defendants should be 
entitled to a new trial. 

The next question to be considered is whether the 
words spoken by the defendant Cocke were of such character 
and nature as to submit the question of malice to the jury? 

It is stated in Peoples Life Insurance Company, 
supra, on page 469 as follows: 

·"rt is well recognized that when the 
words complained of are uttered upon an 
occasiqn of qualified privilege, then in 



order to recover it must appear from the 
evidence that the language used was 
disproportioned in strength and violence 
to the occasion, or went beyond the 
exigency of the occasion, or that the 
occasion was abused to gratify the ill 
will. of the defendant; in other words, 
that the defendant was ~cting from actual 
malice. Strong and violent language or 
insinuations disproportionate to the 
occasion may raise an inference of malice 
and thus lose the privilege which might 

otherwise attach to the occasion. Ramsay 
y. Harrison, supra [119 Va. 682, 89 S.E. 
977]: Vaughan v. Lytton, 126 Va. 671, 101 
S.E. 865; Robinson y. Van Auken, 190 Mass. 
161, 76 N.E. 601. Aylor y. Gibbs, Supra. 

Iri Chalkley y. Atlantic Coast Line 
R. Co., 150 Va. 301, 143 S.E. 631, 632, 
it is said: 

(7] Generally, of course, malice is a 
question of fact to be submitted to a jury, 
but where the communication is privileged, 
unless there is.evidence from which a· jury 
may fairly conclude that there was malice, 
there can be no recovery. 

[8] It is said in National Disabled 
Soldiers' League v. Haan, 55 App. D.C. 243, 
4 F. (2d) [436] 441, that 'if the 
plaintiff fails to offer evidence of an 
extrinsic character to prove actual malice 
on the part of the defendant, in the public­
ation of a libel on a qualifiedly privileged 
occasion, and if the language of the communi­
cation and the. circumstances attending its 
publication by the defendant are as consistent 
with the non-existence of malice as-with its 
existence, there is no issue for the jury, 
and it is the duty of the trial court to 
direct a verdict for the defendant.'" 



In the evidence in the case before the Court, 
the defendant Cocke did not know the plaintiff, had 
never had any prior dealings with her, and made the 
statement to her in the course of her employment. 
There was no evidence of malice or ill-feeling. She 
had a duty to protect her employer's merchandise and 
there is no evidence that the language was violent or 
disproportionate to the occasion which may give rise 
to an inference of malice. Where the language was 
not disproportionate to th~ occasion and consistent 
with the non-existance of malice, the Court has the 
duty to enter summary judgment and not submit the 
matter to the jury. The Court is of the opinion that 
as a matter of law the facts in the case before the Court 
do not constitute actual malice since there was no proof 
of ill-will, hatered or actual malice. The Court is of 
the opinion th~t there was insufficient evidence to 
submit the question to the jury. The Court will set 
aside the jury's verdict and enter a final judgment 
for the defendants. 

"Please prepare an order and have same properly 
endorsed and submit to the Court for entrance. 

FINAL ORDER OF COURT 

Entered July 24, 1974 

This day came the parties, by their <''~orneys, and the Court having 

;i maturely considered the motion of the defendants for .:-1 judgment non obstante . ,, 
I 

veredicto, or, in the alternative, to grant the defendants a new trial, took 

time to consider thereof, and counsel for both parties having heretofore filed 

memoranda in this matter and the Court having considered the same, and now 

being of opinion that it is proper in all respects so to do, for the reasons stated 

in. the memorandum opinion of the Court, which is filed herewith and incorporated 

herein by reference, the Court doth sustain the motion of the defendants, and it 
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is Considered by the Court that the plaintiff take nothing by her motion for 

judgmeilit, but for her false clamor, be .in mercy, etc. , and the defendants go 

thereof without day and recover against the plaintiff their costs by them about 

their defense in this behalf expended' and the·plaintiff' by her attorney' duly 

:I objects and excepts .. 

APPELLANT'S ASSIGNMENTS OF ERROR 

Counsel for Daisy Miller Tweedy, plaintiff, hereby gives 

notice of appeal to the Supreme Court of Virginia from a final 

judgment herein enbered on July 24, 1974. Daisy·M. Tweedy does hereby 

set forth her assignment of errors as follows: 

lo The Court erred in setting aside the jury verdict for 

the plaintiff and. entering a final judgment for defendants, .J. c. 

Penney Company, Inc. and Bonnie Tate Cocke. 

2. The Court erred in holding that defendant Bonnie Tate 

Cocke had a qualified privilege to make the communication to plaintiff 

under the circumstances of this case. 

3. The Court erred in holding that plaintiff, in order 

to recover in this case, must prove actual malice. 

4. The Court erred in granting plaintiff's instruction 1. 

5. The Court erred in refusing plaintiff's instructions 

1-A and 1-Bo 

6·. The Court erred in granting defendants' instructions 

B, D, F and G. 

7. The Court erred in ruling as a matter of law that 

there was insufficient evidence to submit the issue of actual malice 

to the jury. 
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A written transcript of the testimony of the trial is 

to be hereinafter filed. 

APPELLEE'S ASSIGNMENTS OF ERROR 

~.uprcmc Coui·t of Vir::inia. the clcfent!~•nts lu the case of D'dsy l\Hlle1· 

Tw~edy . .,. J. C. Penn<.;y Comp~ny, l!lC. ~•nd Donnle T.:.le Cocke file tlwir 

cdsir~mncnt& of cross-trro1·, as follow;,: 

(1) rfh-3 c.cticn of the Court in refusb;:; to require the pl:!.inti!f 
to cl.;; ct ....... ~1kh .;;! .the t-.•·o cz.uqe3 of c:.di:)i1 aHe~:c J in t!1c moti~"'n 
for ju~1em~nt she would pursue: 

(2) The action of the Court in g1·antirtg pfoiutUi's ln13tructions 
1, 2, 3, 4 c:.nd 5; and 

(3) The action 0£ the Court in 1."efuslng defendants' In~tructlonB 
C, E and H. 
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